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COMMITTEE REPORT
HOUSE

o> FURTHER: FINANCE

2/13/85
Date:

Mr. Speaker:
The Committee on JUOIC".ARY has had HB 194

"\n Act relating to sentencing for certain offenses involving
discriminatory harassment."”

under consideration and reports it back as follows:

[ 1] do pass [ ] do not pass
[ ] do pass with attached amendments(s) i

R Y A [ ]same title
[1 ] replace with CS for 1o |71 y-* - [ jnew title

and recommends

[ ] AND attaches a "Letter of Intent"” [ ] New Fiscal Note
] Zero Fiscal Note Attached
[ ] reports it back without recommendation
[ ] referred to the * / Committee
MEMBERS SIGNING MEMBERSING
DO PASS \ - OTHER A e a6mMEN.DA S -
CPLa Vic S A RTSTRTROT com il
\
V"><|V*
V-A
W M
]
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CHAIRMAN
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T0:

FROM:

REPRESENTATIVE DON CLOCKSIN

Alaska House of Representatives

1024 WEST SIXTH AVENUE
ANCHORAGE, ALASKA 99501
MAJORITY LEADER (907) 274-403

WHILE_IN JUNEAI:
POUCH V
JUNEAU,_ ALASKA 99811

(907) 4653104

MEMORANDUM
House Judiciary Committee DATE: March 5, 1986

Nancy Grcszek SUBJECT: CS HB 194
Aide to
Representative Don Clocksin

Don asked me to circulate the attached copy of CS to HB 194
which he will propose to the committee tomorrow, March 6,

1986.

Attachment
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James "
15 R.P, V- 1
3/5/86
Original sponsor: Rules/Governor
IN THE HOUSE BY THE JUDICIARY COMMITTEE
CS FOR HOUSE BILL NO. 194 (Judiciary)
IN THE LEGISLATURE OF THE STATE DF ALASKA
FOURTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to a cause cf action and sentencing

for certain offenses involving discriminatory harass-

ment."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 09.55 is amended by adding a new section to read:

ARTICLE 8. DISCRIMINATORY HARASSMENT.

Sec. 09.55.650. DISCRIMINATORY HARASSMENT ACTION. (a) A person

may maintain an action for discriminatory harassment against another

person, or against the parent or legal guardian of a minor, who has

caused physical injury to the person or damage to the property of the

person, with the intent to intimidate or harass the person because of

the person's sex, sexual orientation, race, color, religion, national

origin, or physical or mental disability.

(b) Actual and punitive damages may be awarded to a prevailing

plaintiff in an action brought under this section. An award of

ages against the parent or legal guardian of a minor under this

dam-

SEC-

tion must be predicated upon conduct of the parent or legal guardian

that is at least negligent. An award of damages under this section

does not preclude a person from seeking other remedies available

law .

* Sec. 2. AS 12.55.155(c)(22) is amended to read:

under

(22) the defendant knowingly directed the conduct consti-

tuting the offense at a victim because of that person's race,

sex,

sexual orientation, color, creed, ancestry, religion, [OR] national

origin;

-1- CSHB 194 (Jud)
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Original sponsor: Rules/Governor

IN THE HOUSE BY THE JUDICIARY COMMITTEE

For

CS FOR HOUSE BILL MO. 194 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - SECOND SESSION

A BILL

an Act entitled: "An Act relating to a cause of actio., and sentencing

for certain offenses involving discriminatory harass-

ment .1

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

*

Section 1. AS 09.55 is amended by adding a new section to read:
ARTICLE 8. DISCRIMINATORY HARASSMENT.

Sec. 09.55.650. DISCRIMINATORY HARASSMENT ACTION. (a) A person
may maintain an action for discriminatory harasstment against another
person, O0!* against the parent or legal guardian of a minor, who has
caused physical injury to the person or damage to the property of the
person, with the intent to intimidate or harass the person because of

the person's :>ex., sexual orientation, race, color, religion, national

origin, or physical or mental disability.

(b) Actual and punitive damages may be awarded to a prevailin

plaintiff in an action brought under this section. An award of dam-
ages against the parent or legal guardian of a minor under this sec-
tion must be predicated upon conduct of the parent or legal guardian
that is at least negligent. An award of damages under this sestion
does not preclude a person from seeking other remedies available under
law .
Sec. 2. AS 12.55.155(c)(22) is amended to read:

(22) the defendant knowingly directed the conduct consti—

tuting the offense at a victim because of that person"s race, sex,

sexual orirotation, color, <creed, ancestry, religion, or national

- CSIi 194 (Jud)






STATE OF ALASKA 1986

REQUEST

FISCAL

Bill/Resolution No. : pc;nR 1Q4/FTN)

Title: "fln Act relating to a cause of.

action and certain offenses
discriminatory harassment."”

Sponsor: Judlciarv

Requestor: House Judiciary

Date of Request: 4/2/86

involving

EXPENDITURES/REVENUES
OPERATING FY 86
PERSONAL SERVICES

travel
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING

CAPITAL

REVENUE

LEGI
NOT

S
E

LATIVE SESSION

Revision Date:

FISCAL DETAIL

Agency Affected:

BRU:

Public Safety

Components :

(Thousands of Dollars)

FY 87 FY

FUNDING : (Thousands of Dollars)

GENERALFUND
FEDERALFUNDS
OTHER

TOTAL

POSITIONS

FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS : Attach a separate page if necessary

V

Ccparedby : Francis C. Allan

C- CL.

Division: Alaska State Troopers

Approved by Commissioner:
Agency: Pub! ic Safety

Distribution (by Agency preparing fiscal note):

Legislative Finance
Legislative Sponsor
Requestor

Office of Management and Budget

Impacted Agency(ies)

page

88

of

FY 89
0
0 ]
Phor.e
Date: ,
Date:

FY 90

269-5691
4/2/86

FY 91

10/25/85



DEPARTMENT OF PUb,IC SAFETY

POSITION PAPER

Support

DATE

April 2, 1986

CSHB 194 (FIN) - "An Act relating to a cause of action and sentencing for certain
offenses involving discriminatory harassment."

Qur interpretation of the intent of this legislation is that it is an attempt
to curb discriminatory harassment by making it a felony crime.

No additional enforcement activity is anticipated, but the Division supports
the legislation as an effective tool in fighting these types of crimes.



STATE OF ALASKA 1986 LEGISLATIVE SESSION
FISCAL NOTE

Revision Date: -

REQUEST FISCAL DETAIL
Bill/Resolution No. : HB 194 Agency Affected: Public Safety
Title:"An Act relating to sentencing for rrh- Alaska State Troopers
certain offenses involving discriminatory
n
harassment
Sponsor: Pules7GOVETTOT Components :.

Requestor: House Judiciary
Date of Request: 3/6/86

EXPENDITURES/REVENUES (Thousands of Dollars)

OPERATING FY 86 FY 87 FYy 88 FY 89 FY 90 Fy 91

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING 0 0 0 0 0

CAPITAL

REVENUE

FUNDING (Thousands of Daollars)

GENERALFUND
FEDERALFUNDS
OTHER

TOTAL 0 Q 0 0 l

POSITIONS

FULLTIME
PART-TIME
TEMPORARY

ANALYSIS ; Attach aseparate page ifnecessary

A J ~
1 i in. i 465-4336
Prepared by : Kathy Nilles, Admin. Assistant Phone -
Division : Commissioner"s Office Date : _3/5/86_
Approved by Commissioner: (IS Date: ih/u

Agency: Public Safety

Distribution (by Agency preparing fiscal note):
Legislative Finance
Legislative Sponsor
Requestor
Office ofManagement and Budget
Impacted Agency(ies) page. of - 10/25/85



DEPARTMENT OF PUBLIC SAFETY
POSITION PAPER
Support

March 5, 1985

HB194 - "An Act relating to sentencing for certain offenses involving
discriminatory harassment."

Our interpretation of the intent of this legislation is that it is an
attempt to curb discriminatory harassment by making it a felony crime.

No additional enforceme activity is anticipated, but the Division sup-
ports the legislation as an ffective tool in fighting these types of
crimes.



STATE OF ALASKA 1985 LEGISLATIVE SESSION
FISCAL NOTE

iRevision Date'

REQUEST FISCAL DETAIL

Bill/Resolution No.: A Agency Affected: Office of the Governor
Title: Discriminatory Program Category Affected: _
Harassment. Due Process

Sponsor: RiiLas/Governor BRU, Program or Subprogram”) Affected:
Requestor: covp->~nnr Human Richts Commission

Date of Request: s. iQss

EXPENDITURES/REVENUES: (Thousands of Dollars)
"'"TV8hb FY 86 Fy 87 FY 88

OPERATING _0-
103 FEKSONAL services

200 TRAVEL
300 CONTRACTUAL

<00 SUPPLIES

5C0 EQUIPMENT

600 LAND 4 STRUCTURES
700 CRANTS, CLAIMS
900 MISCELLANEOUS

TOTAL OPERATING o-

| CAPITAL
REVENUE1

FUNDING; Thousands of Dollars!
jtcc, RLNﬁWU ( o
rEDERAL FUNOS

3THER

TOTAL

[

POSITIONS:
-Ur.L- it

3ART-TIME
TEMPORARY

ANALYSIS: Attach a separate page if necessary

Prepared BYy: Michael A. Nizirh, Director Phone:
Division: Administrative Se”y-jces/ Date:
Approved by Commissioner ; Oate:
Agency:___

Distribution (by Agency preparing fiscal note):
Legislative Finance
Legislative Sponsor
Requestor
O ffice of Management and Budget
Impacted Agency(ies)

FY 89 FY SO

465-3544
2/5/85

2/5/85

711184



KENAI POLICE DEPT.

P.0. BOX 3173, KENAI, ALASKA 99611
TELEPHONE 283-7879

April 2, 1985

Representative Mike M iller
Chairman, House Judiciary Committee
Pouch V

Juneau, AK. 99811

Dear Representative M iller,

The Alaska Association of Chief's of Police at its annual meeting in March
of 1985 endorsed the passage of House B ill 18/*. While this legislation would
be somewhat limited in its application, it would be effective in dealing
with major criminal enterprises.

We believe that the passage of this piece of legislation, in combination
with passage- of general conspiracy statute, would greatly enhance the
enforcement and prosecutorial resources available to address criminal
enterprises.

We |request your support, and that of your committee, to accomplish this
goal.

Sincerely,

Kenai Police Dept.
President Alaska Chief's of Police

RAR/mp



STATE OF ALASKA 1985 LEGISLATIVE SESSION
FISCAL NOTE

Revision Date:

REQUEST FISCAL DETAIL

Bi ll/Resolution No.: n-94 Agency affected: Office of the Governor
Title: Discriminatory Program Category Affected:

Harassmerrt Due Process

Sponsor: Rules/Governor BRU, Program or Subprogram”) Affected:
Requestor.novernor Human Rights Commission

Date of Request”®

EXPENDITURES/REVENUES:  (Thousands of Dollars)
EY 8b EY Bo EY 8/ EY 88 FY 89 FY 50

OPERATING -0 -
100 rtnaOilAL ic.nVIC.E5

200 TRAVEL

300 CONTRACTUAL

"<00 SUPPLIES

500 EQUIPMENT

500 UNO A STRUCTURES
700 CRANTS, CUIMS
300 MISCELUNEOUS

TOTAL OPERATING -0 -
TITTTmT

C REVENUE

FUNDING; (Thousands of Dollars)
Ci.&hnL ro.iu 1-0-

'EOERAL FUNDS ]
|
TOTAL |

—— =
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—
—

POSITIONS:
-ULi- LIf ¢ | | | |

3ART-TIME ( | 1 1
TEVPCRARY . i i [

ANALYSIS: Attach a separate page if necessary

Prepared By: ~ Michael A. Nizich, Director Phone: 465-3544
Division: Administrative Sepa-jces/ Date: 2/5/85
uroved by Commissioned : A Date: 2/5/85

Agency: office of the Governor

Distribution (by Agency preparing fiscal note):
Legislative Finance
Legislative Sponsor
Requestor
O ffice of Management and Budget
Impacted Agency(ies) 7/1/84



BILL SHEFFIELD, GOVERNOR

AGENCY HEADQUARTERS
MO "A STREET, SUITE 202
hNCHORAGE, ALASKA 09501-3629

HUM Aft ItIGHTS COMMISSION 1907) 276-7474

1 NORTHERN REGION
675 SEVENTH AVENUE. STA H
FAIRBANKS, ALASKA 99701
{907) 452-1561

3 SOUTHCENTRAL REGION
800 "A  STREET, SUITE 204
ANCHORAGE., ALASKA 99501-3628
(907) 274-4692

March 6, 1986

The Honorable M. Mike Miller

Chairman, =1 SOUTHEASTERN REGION
House Judiciary Committee ﬁygaggEWBUHMNG
P.0. Box V JUNEAU, ALASKA 99811

Juneau, AK 99811 (907) 465-3560

Re: CS for House Bill 194 (Judiciary)
Dear Representative Miller:

I have received and reviewed the proposed committee substitute
for the original bill introduced at the request of the Commission
by Governor Sheffield prohibiting certain offenses involving
discriminatory harassment, HB 194.

This bill is the result of substantial effort on the part of the
Human Rights Commission, the Anchorage Equal Rights Commission
and members of a Task Force assembled by state and local commis—
sions over the past two and one half years. This Task Force
collected and studied 1incidents of discriminatory harassment 1in
the state and determined that there was a need for legislation to
deal with this problenm.

The Alaska Human Rights Commission has advocated for legislation
prohibiting acts of discriminatory harassment since 1981. HB 194
represents our third attempt at passage of such legislation. It
appears that while all have agreed that this Jlegislation is
desirable, considerable debate has taken place about the tech-—
nical approaches to incorporating the provisions of the criminal
section of the bill into the existing criminal code. Most
recently, members of your committee have raised concerns about
the section of HB 194 which provided for escalation of sentences
for criminal acts alread® punishable by presumptive sentencing.
Within the Native community, we have heard serious objections
voiced about the impact of presumptive sentencing on Alaska

Natives. We are also sensitive to the problem of the 1increasing
numbers of inmates in the <correctional institutions and the
enormous burden this places on the state. For these reasons we

have been amenable to amending HB 194.

Quite simply, there 1is considerable frustration at this point 1in
moving forward toward our goal of protecting Alaskans from acts
of discriminatory harassment by passage of legislation which
recognizes the special character of acts motivated by bigotry and
prejudice.



Miller
Page 2
March 6, 1986

Nonetheless, the Commission supports the proposed judiciary
committee substitute with the following comments:

First, we note that the protections in the committee substi-—
tute have been expanded to include sexual orientation.

Since this protection was not included in HB 194 as
originally proposed, the Commission has not considered this
question. Eight years ago, the Ala: ka Human Rights
Commission passed a motion endorsing the addition of "sexual

preference"™ as a protected class to the agency"s enabling
legislation.

Second, we rite that the requirement for the informational
copy to the Commission of complaints filed under the remain-—
ing civil section has been deleted. The Commission feels
strongly about this reporting requirement and urges its
inclusion in the substitute bill.

Nationally, vreporting provisions for this type of activity
are deemed a critical factor in opposing the spread of
racial and religious violence. The Alaska Commission and
the Discriminatory Harassment Task Force have pledged to
monitor 1incidents of discriminatory harassment 1in Alaska.
The Commission®s receipt of informational copies of court
actions Tfiled under the proposed committee substitute are
essential to our objective. AS 18.80.060(5) gives the
Commission the duty "to foster through community effort or
goodwill, cooperation and conciliation among the groups and
elements of the population of the state”. The Commission
and the Task Force will work together to develop educational
programs based on the information collected as a result of
this legislation.

Finally, the Commission hopes that passage of CS HB 194

(Judiciary) will create an awareness in the Legislature and
i..roughout Alaska of a continuing need for even more comprehen—
sive legislation on this subject. The Human Rights Commission,

sadly enough, believes that we must increase our vigilance and
redouble our efforts to combat the spread of bigotry and racism
in Alaska.

Sincerely,

Janet L. Bradley
Executive Director

JLB/b



Representative Mika M iller
Chairman, House Judiciary Committee
Pouch V

Juneau, AK. 99811

Dear Representative Miller,

The Alaska Association of Chief's of Police at its annual meeting in March
of 1985 endorsed the passage of House B ill 184. While this legislation would
be somewhat limited in its application, it would be effective in dealing
with major criminal enterprises.

We believe that the passage of this piece of legislation, in combination
with passage of general conspiracy statute, would greatly enhance the
enforcement and prosecutorial resources available to address criminal
enterprises.

We |request your support, and that of your committee, to accomplish this
goal,

Sincerely,

Kenai Police Dept.
President Alaska Chief's of Police

RAR/mp



February 13, 1985

The Honorable Ben Grussendorf
Speaker of the House

Alaska State legislature
Pouch V

Juneau, AK 99811

Dear Representative Grussendorf:

Under the authority of art. 111, sec. 18, of the Alaska

Constitution, | am transmitting a bill that addresses the
problem of discriminatory harassment -  that is, wrongful
acts committed with the 1iIntent to intimidate or harass
another because of the race, color, religion, naticr. .1

origin, or physical handicap of that person.

The bill does two things: () it establishes a private
right of action <called "discriminatory harassment”™ under
which a person can bring a civil lawsuit for the damages
caused by discriminatory acts, such as the painting of a
swastika on a synagogue or on a person®"s home; and (2) it
creates new presumptive and mandatory minimum criminal
sentencing provisions to be used when crimes committed are
motivated by this sort of discrimination. The thrust behind
this bill is to properly identify the character of harass-—
ment and violence motivated by vracial bias and religious
bigotry and to increase the penalties for such acts because
of that motivation.

More specifically, the first section of the bill creates a
statutory private right of action under which a person can
sue another for physical harm or property damage caused with
the intent to intimidate or harass another person because of
the sex, race, color, religion, national origin, or physical

handicap of that person. The court may award actual and
punitive damages to a prevailing plaintiff. Creating a
special civil action such as this gives specific statutory
authority for such an action, rather than the broad autho—
rity of common ,aw. It also allows for easier tracking of
lawsuits 1involving discriminatory harassment, because an
informational copy of a complaint filed under this statute,

along with the answer to it, is to be served on the execu-—
tive director of the Alaska State Commission for Human
Rights.



In the criminal law sections (secs. 2 - 13 of the bill) ,
the bill <creates new presumptive and mandatory minimum
sentencing prov ™.-ions to address sentencing of these types
of crimes with dependable consistency.

Under the state criminal code (AS 11 and AS 12) , criminal
conduct 1is classified according to 1its seriousness, and an
appropriate penalty level 1is attached. This bill leaves
this statutory scheme intact, but establishes mandatory
minimum and presumptive terms that must be 1imposed if the
defendant committed the offense with the intent to intimi—
date or harass another person because of the person®s race,
color, religion, national origin or physical handicap. The
structure and theory behind this bill is similar to legisla—
tion passed in 1983 which established comparable sentences
for assaults on a peace officer. (See AS 12.55.125(c)(2),
(d and (e); AS 12.55. 135 (d) and (e) ; AS 12.55.155 (c) (13)

and (e)).

Under current 1law, a person convicted of a first offense
class A felony would ordinarily face a presumptive term of
five years imprisonment. If the defendant®"s criminal act
was motivated by discriminatory intent, this bill would
require the imposition of a seven- -ear presumptive sentence.
During a presumptive term, the offender 1is not eligible for
probation or parole.

Under current law, presumptive terms are r.ot imposed upon a
first conviction for either a class B or class C Tfelony.
This bill imposes presumptive sentences upon first offenders
convicced of class B or C felonies if the act was committed
with discriminatory intent. The class B felony presumptive
term is two years, and the class C felony presumptive ternm
is one year.

If a person commits a class A misdemeanor with discrimina—
tory intent, such as assault in the fourth degree, the
defendant must be sentenced to serve at least 30 days in
jail. Depending upon the defendant®s prior criminal record
and the facts of the offense, a court may impose up to the
maximum of one year in jail.

If a defendant 1is convicted .of a class B misdemeanor that
was committed with discriminatory intent, the defendant must
be sentenced to serve at least 10 days 1in jail. Again,
dependi g upon the defendant®"s prior criminal record and the
facts of the offense., a court may 1impose up to the maximum
of 90 days 1in jail - except in cases where a lesser naximum
sentence 1is established by law, such as the 10-day maximum



that can be imposed for convictions of disorderly conduct
under AS 11.61.110.

Under current law it 1is an '"aggravating Tfactor"™ 1in sen—
tencing if the defendant knowingly directed the ccnduc
constituting the offense at a victim because of that per—
son"s race, sex, color, creed, ancestry, or national origin.
This bill, in sec. 7, adds religion and physical handicap to
that list. A presumptive term may be increased if the court
finds the existence of an aggravating factor.

In practice, this aggravating factor may only be used to
increase the sentence of a repeat offender, as an aggra-—
vating factor may not be considered if it is the same reason
that a presumptive sentence must be 1imposed to begin with.

Thus, a person being sentenced for a first felony of~nse
who 1is Tfacing a certain presumptive term because he :om-
mitted a crime with discriminatoiy intent, could not also be
subject to aggravation of his sentence for the same reason.

The amendments contained in sec. 5, 8, 9, and 13 are made to
ensure that all provisions that deal with some aspect of
presumptive sentencing refer to all of the presumptive terms
found under AS 12.55. 125. As the criminal code has been
amended, and presumptive penalties have been added or
changed, necessary conforming amendments were not always
made or were not made tompletely. This bill cures past
discrepancies, and eliminates the problem for the future, by
simply substituting a general reference to "presumptive
terms" in several statutes that now contain a list of spe—
cific subsections.

Finally the bill provides that the Alaska Court System keep
a record of all civil actions and criminal sentencings
involving discriminatory intent. In this way, the Human
Rights Commission can keep track of the type and number of
such 1incidents occurring in Alaska.

To diiscourage discriminatory conduct in Alaska and to treat
this conduct with the severity and seriousness it deserves,
I urge your prompt and favorable action on this bill.

eSincerely,



TERMS OF IMPRISONMENT AND AUTHORIZED FINES
FIRST OFFENSES UNDER CRIMINAL CODE

FELONY TEPMS OF IMPRISONMENT
"A" felony 2h - [5-71* - 20
"B" felony 0 - [2]** - 20
"C" felony 0 - [I]*** - 5

KEY

Number in bracket is presumptive sentence.
Number to left is lowest mitigated sentence.
Number to right is highest aggravated sentence.

*Five year presumptive'term if first offense; a seven year
presumptive term applies if first A felony conviction, other
t in manslaughter, and defendant possessed a firearm or used
dangerous instrument or causedserious physical injury during
the offense or knowingly directed the conduct at a uniformed
peace officer or emergency responder engaged in official
duties

**Two year presumptive sentence applies if first B felony
conviction and defendant knowingly directed the conduct at a
uniformed peace officer or emergency responder engaged in
official duties.

***Qne year presumptive sentence applies if first C felony
conviction and defendant knowingly directed the conduct at a
uniformed peace officer or emergency responder engaged in
official duties.

MISDEMEANOR MAXIMUM TERM

A misdemeanor 1 year

B misdemeanor 90 days



MAXIMUM F.TNES-PERSQNS

OFFENSE FINE
Sexual assault I, n'.sconduct involving a
controlled substance, murder or kidnapping $75,000
A, B, or C felony $50,000
A misdemeanor $ 5,000
B misdemeanor $ 1,000
Violation $ 300

MAXIMUM FINES-ORGANIZATIONS

All offenses - $100,000 or 3 times pecuniary gain -
whichever is greater



CLASSIFICATION OF OFFENSES IN CRIMINAL CODE

Murder |
AS 11.41.100
20 - 99 years

Murder [
AS 11.41.110
5-99 years

Kidnapping
AS 11.41.300
5-99 years

UNCLASSIFIED FELONIES

Sexual assault | or sexual abuse of minor |
AS 11.41.410 & AS 11.41.434

First offense not involving firearms, use
of dangerous instrument, or causing
serious injury

[8] - 30 years

First offense involving one of the above
(10] - 30 years

Misconduct involving controlled substance |

AS 11.71.010
5-93 years

Attempted murder |, sexual assault
sexual assault of minor,
misconduct involving a controlled
substance |, kidnapping

AS 11.31.100(d) (1)

Solicitation of murder, sexual

assault I, sexual assault of a
minor, misconduct involving a
controlled substance Il, kidnapping

AS 11.31.110 (¢) (1)

CLASSIFIED FELONIES

B C
Attempted A felony Attempted B felony
AS 11.31.100(d)(2) AS 11.31.100(d)(3)
Solicitation o: A felony Solicitation of B felony
AS 11.31.110(c)(2) AS 11.31.110(c) (3)
Assault 11 Criminally negligent homicide
AS 11.41.210 AS 11.41.130
Sexual assault 11 Custodial interference |
AS 11.41.420 AS 11.41.320

-3-



Manslaughter
AS 11.4i.120

Assault |
AS 11.41.200

Robbery |
AS 11.41.500

Arson |
AS 11.46.400

Escape |
AS 11.56.300

Criminal Possession of explosives
with intent to commit murder

or kidnapping

AS 11.61.240(b) (1)

Promoting person under 16 to
engage in prostitution
AS 11.66.110(a) (2)

Misconduct involving controlled
substance II
AS 11.71.020

CLASSIFIED FELONIES

B

Unlawful exploitation of

a minor
AS 11.41.455

Sexual abuse of minor
AS 11.41.436

Robbery 11
AS 11.41.510

Extortion
AS 11.41.520

Theft |
AS 11.46.120

Issuing a had checks,
$25,000 or more
AS 11.46.280(d) (1)

Burglary |
AS 11.46.300

Arson [
AS 11.46.410

Criminal mischief |
AS 11.46.480

Forgery |
AS 11.46.500

Sexual assault |11
AS 11.41.430

Assault 111
AS 11.41.220

Sexual abuse of a minor 111
AS 11.41.438

Incest
AS 11.41.450

Coercion
AS 11.41.530

Theft Il
AS 11.46.130

Concealment of merchandise,
$500 or more
AS 11.46.220(c) (1)

Removal of identification marks,
$500 or more
AS 11.46.260(b) (1)

Unlawful possession (of altered
property), $500 or more
AS 11.46.270(b) (1)



CLASSIFIED FELONIES

B

Scheme to defraud
AS 11.46.600

Defrauding creditors,
$25,000 or more
AS 11.46.730(c) (1)

Bribery
AS 11.56.100

Receiving a bribe
AS 11.56.110

Perjury
AS 11.56.200

Escape Il
AS 11.56.310

Interference with
official proceedings
AS 11.56.510

Receiving a bribe by
Witness or juror
AS 11.56.520

Criminal possession of
explosives with intent
to commit A felony
AS 11.61.240(b)(2)

Promoting prostitution
AS 11.66.110

Issuing a bad check, $500
or more
AS 11.461280(d)(2)

Fraudulent use of a credit
card, $500 or more
AS 11.46.285(h) (D)

Obtaining a credit card by
fraudulent means
AS 11.46.290

Burglary 11
AS 11.46.310

Criminal Mischief Il
AS 11.46.482

Forgery
AS 11.46.505

Criminal posession of
forgery device
AS 11.46.520

Criminal simulation $500
or more
AS 11.46.530(b)(1)

Offering a false instrument
for recording
AS 11.46.550



CLASSIFIED FELONIES

B

Misconduct involving
controlled substance I11
AS 11.71.030

delivery of imitatin
controlled substance
AS 11.73.030

Misapplication of property
$500 or more
AS 11.46.620

Falsifying business records
AS 11.46.630

Commercial bribe receiving
AS 11.46.660

Commercial bribery
AS 11.46.670

Defrauding creditors,
$500 - $25,000
AS 11.46.730(c)(2)

Criminal use of computer
AS 11.46.740

Endangering welfare of minor
AS 11.51.100

Perjury by inconsistent
statements
AS 11.56.230

Escape 111
AS 11.56.320

Permitt.’ ng an escape
AS 11.56.370

Promoting contraband |
AS 11.56.375



CLASSIFIED FELONIES

Tampering with v/itness |
AS 11.56.540

jury tampering
AS 11.56.590

Misconduct by a juror
AS 11.56.600

Tampering with physical evidence
AS 11.56.610

Harming a police dog |
AS 11.56.705

Hindering prosecution |
AS 11.56.770

False Accusation
AS 11.56.805

Terroristic threatening
AS 11.56.810

Riot
AS 11.61.100

Distribution of child pornography
AS 11.61.125

Promoting an exhibition of
fighting animals
AS 11.61.145(a)() & (2)



CLASSIFIED FELONIES

Misconduct involving v/eapons |
AS 11.61.200

Criminal possession of explosives
with intent to commit B felony
AS 11.61.240(b)(3)

Unlawful furnishings of explosives
AS 11.61.250

Promoting prostitution 11
AS 11.66.120

Promoting gambling |
AS 11.66.210

Possession of gambling records |
AS 11.66.230

Misconduct involving controlled
substance 1V
AS 11.71.040

Manufacture or delivery of
imitation controlled substances
AS 1]1.73.010

Possession of substance with
intent to manufacture imitation
controlled substance

AS 11.73.020

Advertisement to promote delivery
of controlled substance
AS 11.73.04C



iVhtskn (Court System
Statc uf .Alaska
OFFICE CF ADMINISTRATIVE DIRECTCR
303 K Street
KARLA L. FORSYTHE Anchorage, AK 99501
General Counsel
March 7, 1985

Representative Mike Miller
Chair, House Judiciary Committee
Alaska State Legislature

Pouch Vv

Juneau, Alaska 99811

Dear Representative Miller:

| am writing with regard to HB 194, an act relating to
sentencing for = certain offenses  involving discriminatory
harassment, which is presently before the House Judiciary
Committee.

This bill establishes a private right of action under which a
person can bring a civil lawsuit for damages caused by discrim-
Inatory acts, It also creates new presumptive and mandatory
minimum criminal sentencing oprovisions to be wused when crimes
committed are motivated by discrimination of this type.

~Under Section 12 of the proposed legislation, the administra-
tive director of the Alaska Court System is required to report
annually to the Alaska Human Rights Commission about both civil
suits brought under the proposed statute, and about cases involv-
ing sentences imposed which take into account discriminatory
harassment.  The report must include the number of cases, the
thes of civil action brougiht and the amount of damages awarded,
the types of crimes involved and sentences imposed, and the
geographical distribution of the cases.

Adoption of this section would impose a tremendous clerical
burden on the coi'rts. Under current Erocedures the court system
does not have the ability to track this information, ’so
completely new system would have to be devised. T'roper reporting
depends on proper identification of the cases involved, which may
not always be apparent from pleadings or a judgment. The courts
with  the bulk of cese filings are not automated, so this
Brocedure would have to be accomplished manually. Proposed AS
9.55.650(c) requires that informational copies of a complaint



and answer filed under this section must be filed with the Human
Rights Commission so to a large extent the court's reporting
activities would be duplicative.

Additionally, this provision appears to violate the doctrine
of separation of powers. The judicial branch would be required
to report to the Human nghts Commission for a purpose unrelated
to the court's primary function. The governor's transmittal
letter states that "in this wa%, the Human Rights Commission can
keep track of the type and number of such incidents occurring in
Alaska." Asa practical matter it is unclear what action, if
any, the commission would take regarding this information. Also,
if  the commission s oprimarily concerned about the extent of
discriminatory harassment, court vrecords would reflect only a
minor proportion of incidents of this nature.

For these reasons, the court system s opposed to section

12, When this bill is scheduled for hearing before the
committee, lwould appreciate the opportunity to testify, at
which time | will be glad to provide further details about the

extent of  the burden ‘this new procedure would create for the
courts.

Thank you for your consideration of these comments.

Sincere 1y,

Karin L. Forsythe
General Counsel

KL F:smh

cc. Arthur H. Snowden, Il
Art Peterson, Assistant Attorney General



Suspect on

trial

in cfubbmq dea

| ?2% ar-ol ca nter

EJJ murder [ues
e
e e

IS trsib-r_hol

S ’ JDNeg(er Were arrestego nex%t

i r aYn his efuntnR ultcmert

ag lint

t Attorne
ee inJ C/h ef en
were bro e an

00 or a victim
omosexual men 8”? %g
everal

|ded to tro
some

ick U

e ik |
g  0a tgfe:/('rsll%% tané/ Bark.er S
nﬁ&t defense attorney Mark

were ntor
tie
{r:'- ihe .prose

Hm ﬁard the two

ent rola)ll
pIan |n

r not Cﬁo ad a hlsto-

an%? J ?%mtherr Rorqeg

Int m

eaﬁnnktt'i\eslalil?r n%ar dpws Were

men found Bar

aven, a aervegnn ambe
"and arranged to

E[m at another bar. The |

Room,  Praties sar Bar er
was a great I% ar of a

a_rather gen
Hgn erson h—}
rot neeessar y fopeseaual pur-

an(j( kthon?;ln rﬂeﬁrd

|nagrtﬂeeed1 ner, sald 'Kshbum

o e oo o e

¢ versions of V\nat hap-
S.ar. jo G3 ruSTECT

Suspect

penedﬂes g% Jurors Decker

R another W?apR”

ar
?ﬁi S, chusﬂrng

WI||OW rancﬁle
|nc es Ion ?argetknot
defense arsucd

ust U oerver I
C?t the * Barker

as Stl aIVE ?Ii(e WO
Oows a

as
teIepF He I(r:]ogl Iﬂg CLE 0(%}
Ash i%?g \)er his hea
For slides taken at the
deat scere ﬁo Bar er
S ra IS br.*k

crned chair nearby
mner n |n

C er't %%ed”h versron

%Iue reLOV%a?ne'” grarkers
urrl) Iater rv(ave AE) |ce
ers

scgg%e Iagﬁ)t n}rrder
out ha i wer %"8
ce ut a

oeena

hat nrcfjht diverge.

nr en tr tter
versatlon anEeoh m? oen
the two o 'S, \nnrhnnr

toﬁ%ﬁgvzﬁe:t%j{% r>—ar||r
ot thenr
"r 1 10djure? he
blowis 0t etlms

<| teki
Intentl)énal ro-. rder —Jr

de ree meirdty - im a
ri . ffrom to
ors |
r|n o, a

| oegree n"r-
rrn1H: | ~.0n >.0n

dPr
be{(;rr]eJl eM IJ 1 tgy



'tDefere a

il

By DO IFJ.mR
Do*/NJw»report*

urt Jur

ound (l,"r%r es Cde uil

tu a
a EI’VT)O(% ﬁ(ag
utcrs sladd g tthew

ckcr Iured

%’?@t caters gdh OBV £X-

murdered him In the

rtUasfu A-are? mjr-
dr thetu gd: Ht
urts ¢
i.ce-C_murcer rrt ~C|
Crrtdc rcc ennv-Ctiss
* " the “secisd- epee

he chrst degree mi rder

csvictien carri n
rom 20 years to 3 year |n
prr&g[r.,

e's sentencing date will

~ 19 8

be_lsheciu .cd cc Koedadelrber
ating ¢tn t verdict sane*
Decker has not yet been
%%rke teck Decker ﬁgg

mner ort Prosec or
ol Freta durlng

t r\%m rke t

%lr i |m Hbea
willow raac

rd | Bilker's horre.
J.‘i[

re nything . more
thetlc ah

rd %emg |truck [ I Xg[t)a

le™ fmtlcs a te
the Jure urlng closing argu-

i ughJ he conceded Ccle
Ds«Pap»&3 OXE

Cc'o found gtiiliy of murder

+ Doyens'. .0 A

that ca.t.-,e d * ;;

hud c:t actutily st.-uk the {wptca i, |aar ﬁh(?»klt;)lrt_;\

hi:ns. r-tice o.vucd Cc"c
"bo. Id hr fee-d quilty of

D— —0

Fra
f..atd c...der” btc.ws* :
!-~’ah|(ljJ cumé a tel.- hose \IILrlrs— Dgc(:)ketreSt\llfaEd that C ¢ .d

[ etic 2..-.0t> r.irs if  Decker would erc * 7 o

il altf.  .ld not i fur
) i

m f'éa?er kg fc }5?%

Critics sj:s tut sh3w»d
thWmllJt{’ecrtedle \é\#?nrel ncr({slt%srz;ﬁ( a

orney Mark

"mt.ts elso prod..—

%e shoptdh chlegumeeOf Che’[rtxfy e 2 "

hid 10 ‘ecs,u-. rtuc.— of D«

te—as.PthObJJga r. i

1Ths ptrocr. mat stru.k :hc ané

bCCI%:ed & o 5
0aS I
beaten astrr '



* FROM:

> SUBJECT: . POM - HB194 -
=~ PRINT DATE: 03/26/85 TIME: 15:19

* ?
«affft ieSE-ifif St £-if0F ifOfOfOfOfOfOfOfOf—.’L—OfOfOfOfOfOfOfOfOfOfOf/ %fOfOfOfOfOfOfOfOfOfOf-ﬂ)fOfOf OF OFOfi fOv

TO:
REPS:

REPS:
SENS:

FROM:'

PHONE:
RE:

'MSG:*

MICHELE MOHSETH

¥ FH= o *

HOUSE JUDICIARY COMMITTEE

N.M. MILLER SUND, GRUENBERG, TAYLOR, CLOCKSIN,
PETTYJOHN, PHILLIPS

INTERIOR DELEGATION
DAVIS, KOPONEN, M.W. MILLER, RINGSTAD, FRANK
BENNETT, FAHRENKAMP, COGIIill..

BARBARA J. STALEY

CHAIR, HUMAN RIGHTS COMMISSION, CITY OF FAIRBANKS
PO BOX 832

FBX 99707

479-0166

HOUSE JUDICIARY TIC ON HB 194 - DISCRIMINATORY
HARRASSMENT

IT ~ WAS WITH DISMAY AND SOME CONSTERNATION THAT A

PUBLISHED HEARING CONCERNING HB 194 WAS ARBITRARILY AND WITHOUT
PRIOR NOTICE CUT SHORT AND PERSONS WHO HAD TAKEN OFF WORK IN

ORDER

T0 TESTIFY WERE NOT GIVEN THAT OPPORTUNITY - | PROTEST

THAT ARBITRARY ACTION.



The Association For Stranded

ASRAA Rural Alaskans In Anchorage

(907) 277-7043
Serving Rural Alaskans
. President

2701 Denali Street, Suite 1

Anchorage, Alaska 99503
Mary Wolcoff, Executive Director

April G, 1906

HOUSE OF REPRESENTATIVE
Attention: Mike M. M iller
P.O. Box V

JJuneau, Alaska 99811

Subject: HB 194 Discriminatory Harassment

Dear Representative M iller:

| am writing to urge you to support the passage of HB 194 which is an
Act relating to a cause of action and sentencing for certain offenses
involving discriminatory harassment.

It is appalling to me that certain behaviors exhibited by certain
segments of our society necessitate this protection. Nonetheless, as
a former law enforcement officer, | am all too aware of the reality
that those incidents of racial terrorism do happen and our communities
around the state are reporting increased activity of this nature.

This bill, in my opinion, is directly specific in its intent to
provide a statutory remedy that might otherwise be hidden in a more
vast and vague generality of the law. The passage of this bill will
bring into focus and enhance the respect for cultural differences,
lifestyles and living standards afforded every Alaskan in accordance
with constitutional mandates.

Crime Prevention Specialist
ASRAA
Member of the Discriminatory Harassment Task Force

cec, Al?ska State Human Rights ssion
File

United Way Agency



|, the undersigned, an employee of the State of Alaska, d" hereby certify
that the microfilm images on this microform are accurate reproductions
of the original records of the State of Alaska as accumulated during the
regular course of business, and that it is the established policy and practice
of this State to microfilm its records and to dispose of the original records

after microfilm reproductions have been made.






588 HOUSE JOURNAL March 13, 1985

JJIESS

The Speaker waived the State Affairs Committee reforral on
HOUSE BILL HO. 242 (automatic data processing; effective
date) at the request of the Chairman.

HB 242 is currently 1In the House Special Committee on
Telecommunications * .4 has a further referral to the
Finance Committee.

The Speaker waivod the Judiciary Committee referral on
HOUSE BILL HO. 198 (municipal assistance for certain
municipalities organized under federal law; effective date)
at the request of the Chairman.

HB 198 was taken from the Judiciary Committee and sent to
the Finance Committee.

ELHILILILL2>Uil

~*prosentstive Pettyjohn brought up the reconsideration of
COMMITTEE SUBSTITUTE FOR HOUSE BILL HO. 115 (Judiciary)
(relating to setting of venue by supremo court rule;
effective date).

THIRD READING OF HOUSE BI115
CSHB lir(Jud) was read the third time.

The question to be reconsidered: "Shall CSHB 115(Jud) pass
the House?" The roll was taken with the following result:

CSHB 115(JUD) RECONSIDERATION

Teas: 28 Adams, Pouchor, Cato, Collins,
Duncan, Fuller, Gruenberg, Hanley,
Herrmann, Hurley, Jenkins, LarGon,
Hartin, Miller,M.H., Miller.M.H.,
Havarre, Pearce, Pettyjohn,
Fhillips, Ricger, Ringstad,
Shultz, Sund, Szymanski, Taylor,
Thompson, Uehling, Wallis

Nayo: 9 Clocksin, Cotten, Davis, Frank,
Goll, Grussendorf, Koponen,
Marrou, Pourchot



|, the undersigned, an employee of the State of Alaska, do hereby certify
that the microfilm images on this microform are accurate reproductions
of the original records of the State of Alaska as accumulated during the
reqular course of business, and that it is the established policy and practice
of this State to microfilm its records and to dispose of the original records

after microfilm reproductions have been made.






|ean m u B OS u m M JUNEQ}%,‘;AB'[JAI;AS(?QBM
LEGISLATIVE AFFAIRS AGENCY

LEGISLATIVE REFERENCE LIBRARY

May, 1986
Copies of minutes listed below were originally included
in this file. The minutes are available on the STAIRS
date base CM 14. In order to save space copies of

minutes have not been left in the files.
Jeanie Henry



March 6, 1985 HOUSE JOURNAL 527

UNFINISHED BUSINESS

UB_IH

The Speaker waived the Judiciary Committee referral on
HOUSE DILL NO. 115 (sotting of venue by supremo court rule)
at the request of the Chairman.

HD 115 was sent to the Rules Committee for placement on the
calendar.

HB 199

The Speaker waived the Judiciary Committee referral on
HOUSE DILL NO. IV?*" lating to motor vehicles) at the
request of the Chairr.

HB 199 was sent to the Rules Committee for placement on the
calendar.

HCR 16

RcDresentative Gruenberg added his name as cr-sponsor to
HOUSE CONCURRENT RESOLUTION HO. 16 (relating to the
longevity bonu3 program).

HB 146

Representative Davis added his name as co-sponsor to HOUSE
BILL NO. 146 (relating to housing loans for the permanently
disabled).

ENGROSSMENT

HCSSJR 14 (Res) was engrossed, signed by the Speaker and the
Chief Clerk and transmitted to the Senate for considera—
tion.



Alaska House 0T Representatives

B ooomo x| M EM O

Vi eo>®F wp

Phone: 465-3725
Room: 214 Capitol
From the desk of CHIEF CLERK

JO; Judiciary DATE:_3/6/85

Please returi the committee copies
of HB 199 and HB 115 to the Chief Clerk

They are being waived to Rules.

Aoy



STATE OF ALASKA 1985 LEGISLATIVE SESSION
FISCAL NOTE

Revision Date:

REQUEST FISCAL DETAIL

Biil/kesclution No.:HB 199 agency Mrtected: PublicSafety’
Title: An Act relating tomotor Program Category Affected:

vehicles ~ Life-and Property Protection
Sponsor. Tavlor BRU, Program or Suoprogram(s) Affected:
Requestor: House Transportation Division of Motor Vehicles

Date of Request: ?-?5-85

EXPENDITURES/REVENUES: (Thousands of Dollars!
re op ri bo ri of FY bb FY 89 FY yu

OPERATING
ICO PERSONAL SERVICES

200 TRAVEL

300 CONTRACTUAL

=m0 SUPPLIES

500 EQUIPMENT

500 LAND L STRUCTURES
700 GRANTS, CLAIMS
300 MISCELLANEOUS

TOTAL OPERATING ! -0- -n- o —o— -0- -0-

1 TAPITiAL 1 1 i T

REVENUE I I I I

FUNDING: (Thousands of Dollars!

jc.ucr.nu runi>
-"EDERAL FUNDS
OTHER
TOTAL

[

PORTIONS:

recu”l Inc
=>ART-TIME
TEMPORARY

ANALYSIS: Attach a separate page if necessary

No fiscal impact,

Prepared By:_ Charles R. Hosack Phone:  269-555!
Division: Motor Vehicles Date: 2-22-85

Approved hte: Goer
Agency: |

Distribution (by Agency preparing fiscal note)
Legislative Finance
Legislative Sponsor
Requestor
Cfficc of Management and Budget
erpjeted Agency(ies) 7/1/84



DEPARTMENT OF PUBLIC SAFETY
POSITION PAPER

HB-199 SUPPORT

February 22, 1985

This bill has two purposes. First, it will reduce the size of cycle
that 14 and 15 year old drivers may operate from 150cc to 50cc. This will
bring Alaska statutes in line with the majority of other states in defining
a motor-driven cycle and it will also increase highway safety. Over the last
five years 14 and 15 year old drivers have been involved in over 10% of the
motorcycle accidents while this same age group is less than 1% of the total
number of licensed motorcycle operators.

The second purpose would be to allow the holder of a basic driver license
to operate a motor-driven cycle without a special endorsement. This would
be beneficial for commercial operators who wish to rent mopeds to tourists.
To accomplish this purpose the division would need to amend regulations to
permit operation of the motor-driven cycle on the basic license. No other
changes are necess- ry.



BILL SHEFFIELD, GOVERNOR
/; 1<

di;bvim >iiim oi pi kmc safkty ES#EEUNALASKA 99811

phone: 465-4322
OFFICE OF THE COMMISSIONER

January 30, 1985

The Honorable Robin L. Taylor
Alaska State Legislature
Pouch V

Juneau, AK 99811

Dear Representative Taylor:

Attached is a recommendation from Director John Lucking
concerning moped licenses.

This recommendation will allow companies to rent mopeds to
licensed drivers; which is what we believe your intent was.

At the same time, it will allow us to maintain various
classes of licenses which we feel are important to public

safety. The Administration has requested that we begin to
develop testing criteria for heavy commercial vehicle
drivers. As you can see from the attached memorandum, our

motorcycle testing has reduced fatal motorcycle accidents.
If we can be of further assistance, please let me know.

Sincerely,



(v

MEMORANDUM

THRU:

State of Alaska

ToUames D. Vaden date; January 23, 1985
Deputy Commissioner
Department of Public Safety FILENO
John H. Lucking, Director TELEPHONE N 269-5551
Division of Motor VehiclesCx
w n subject: Moped Operator Licenses

FROM:

Charles R. Hosacky Deputy Director
Division of Motor Vehicles
Department of Public Safety

| have reviewed the file and the draft bill from Representative Robin
Taylor on "Moped Operator Licenses". The draft bill would completely
eliminate the classified license so that the basic license would allow
a person to drive any vehicle, including motorcycles and mopeds. For a
number of reasons this division would oppose the elimination of the
classified licensing system, but | do have a proposal that would
address Representative Taylor's concernsas wellas correct some
problems with the current licensing statutes.

Ther. is a definite need for a ~classified licensing system based on
safety issues. The safe operation of two-wheeled vehicles requires
different skills and knowledge than those which apply to four-wheeled
vehicles and most states recognize this fact. In 1984, 46 states
required either a motorcycle license or endorsement and this type of
license is strongly supported by the Motorcycle Safety Foundation. The
effectiveness of this type of licensing can beseen in Alaska's
experience. During the time that the classified licenses have been in
effect the number of fatal motorcycle accidents has decreased from 20
in 1978 to 8 in 1982. While not all of this is due solely to the
motorcycle license, that program has had a major effect on these
numbers.

The same safety rationale is not as strong when applied to mopeds. The
moped is generally limited to engines of 50 cc or less and many states
also limit the maximum speed to 35 mph and the horsepower to 2 BHP.
With these limitations the use of the moped is somewhat restricted and
the chances for accidents and injuries are reduced. This is the reason
that many states allow the operation of mopeds with only a basic
license.

Alaska does not issue a "moped license" but we do issue a permit for
operation of a motor-driven cycle. The original intent of this permit
was to allow 14 and 15 vyear old drivers to operate low-powered
two-wheeled ‘'ehicles. The motor-driven cycle was defined as a vehicle
with an engine of less than 150 cc or 5 BHP. With current technology
these engines are no longer low-powered and it is possible to operate
up to and even exceed the maximum legal speed of 55 mph. | do not
believe this type of operation is in keeping with the original intent

02-001A|Rev. 10/79)



Hosack/Vaden Page 2
January 23, 1985

of the law. In accident statistics over the last 5 years 14 and 15
year old drivers have been involved in over 10% of the motorcycle
accidents while this same age group is less tlvin 1% of the total number
of licensed motorcycle operators.

To address this safety concern and Representative Taylor's concern, |
would propose that the definition of "motor-driven cycle" in Alaska
Statute 28.35.260(a)(9) be changed to read:

(9) "motor-driven cycle means a motorcycle, motor
scooter, motorized bicycle, moped, or similar
conveyance with a motor attached and having an
engine with less than 50 [150] cubic centimeters
of displacement or with not to exceed 2 [5]
brake-horse power.

At the same time the division would amend 13 AAC 08.150(b)(1) to read:

(1) Class A license - motor-driven cycles, cars
buses, trucks, and towed vehicles.

This proposalwould bring Alaska in line with most other states by
allowing operation of mopeds on a regular license and, at the same
time, reduce the size of bike that couldbe driven by the younger
drivers. It also hasthe added benefit of preserving the classified
license system so that the division can react quickly to changing
safety rv?eds by adding other classes such as c¢' mmercial vehicles if the
situation arises. This type of change woull only require changing
regulations rather than changing statutes.

There v/ould be no fiscal impact with this proposal. The only negative
aspect would be the impact on those !4 and 15 year old drivers who have
a cycle larger than 50 cc. There are currently only 146 licensed
drivers in that age group, so the impact would be fairly small.

DEPARTMENT CF PUBLIC SAPETY
COMMISSIONER'S OFFICE

Juneau, Alaska

JAN 28 1335



§28.40.100 Alaska Statutes §28.40.100
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Sec. 28.40.100. Definitions for title, (a) Unless otherwise
specifically defined or unless the context otherwise requires, in this
title and in regulations adopted under this title _

(1) "cancel” means the annulment or termination by forme., action
of the department of a certification, registration, license, permit or
privilege issued or allowed under this title or regulations adopted
under this title, because ofan error or defect in the document issued or
the application for issuance or because the person holding the docu-
ment is no longer entitled to it; o _

2) "commissioner” means the commissioner of public safety;

3) "department" means the De%artm_ent of Public Safety; _

4) "driver" means a person who drives or is in actual physical
control of a vehicle; _ . _ _
~(5) "driver's license”, or "licens' " when used in relation to driver
licensing, means a license, permit or privilege, whether or nota person
holds a valid license issued in this or another jurisdiction, to drive a
motor vehicle under the laws of this state; .

(6) "hlghwa%/’ﬂ means the entire width between the boundary lines of
every way that is publicly maintained when a part of it is oi)_en_ to the
public for purposes of vehicular travel, including but not limited to
every street and the Alaska state marine highway system but not
vehicular ways or areas; _ o

g) "motor vehicle” means a vehicle which is self-propelled except a
vehicle moved by human or animal power,

(8) "motorcycle” means a vehicle having a seat or saddle for the use
of the rider and designed to travel on not more than three wheels in
contact with the ground; the term does not include a tractor;

(9) "motor-driven cycle” means a motorcycle, motor scooter,
motorized bicycle, or similar conveyance with a motor attached and
havm% an engine with less than 150 cubic centimeters cfdisplacement
or with not to exceed five brake-horsepower;

(10) "municipality" means a home rule or general law borough or
city including, but not limited to, a unified municipality organized
under AS 29.68;

168



Register 89, April 1984

obtain an additional endorsement for another

class of license must make an application lor a

change or endorsement, and must submit to an

appropriate examination for the change or

endorsement for which the licensee is applying.

An applicant for a change in classification or an
endorsement must pay the appropriate fee set
out inAS 28.15.2 ,1.

(&) Repealed 3/30/84.
(Eff. 8/15/75, Reg. 55; am 3/30/84, Reg. 89)
Authority: AS 28.05.011

AS 28.15.041

13 AAC 08.160. MEDICAL CERTIFICATION
REQUIRED FOR CERTAIN LICENSES AND
PERMITS. Repealed 3/30/84.

ARTICLE 4.
TRAFFIC VIOLATIONS DEMERIT
POINT SYSTEM

Section

210. Demerit point schedule

220. Point accumulation-Application to
driver record; coverage

230. Suspension or revocation of driving
privilege-Duration

240. Driver improvement interview

250. Driver improvement recommendations

— Application by department

260. (Repealed;

265. Suspension for failure to appear for
driver improvement interview or failure
to comply with recommendations made
indriver improvement interview

270. (Repealed)

275. Form of notice of suspension for point
accumulation

280. (Repealed)

285.  Administrative review of suspension
for point accumulation
290. Definitions

13 AAC 08.210. DEMERIT POINT
SCHEDULE. For purposes of administratively
identifying habitually reckless or negligent

drivers and habitual or frequent violators of
traffic laws and in order to identify problem
drivers, the following violations will be accorded
these corresponding numerical weights upon
conviction:

PUBLIC

13 AAC 08.150
13 AAC 08.210

SAFETY

Uiolation or Type of Violhtions Value

driving while license cancelled,

suspended, or revoked, or in

violation of license limitation............ 10
(-) driving while intoxicated... ... ... ..... 10
(B) recklessdriving......ooooooiiiiiiiaaao. 10
(4) speed contest-racing................... 10
(5) fleeing or attempting to elude a

police officer.. ... ... .. ... ... ... 10
(6) leaving scene of accident ..._.......... 9
(7) negligentdriving... ... ... ... 6
(8) failure to yield right-of-way to

authorized emergency vehicle_......... 6
(9) failure to stop for school bus while

bus is loading or unloading............. 6
(10) failure to obey officialtraffic control

device in school zone, playground

crosswalk, or park ... ... ... ...... 6
(11) speeding:

in school zone or playground

crosswalk... ...t 6

3 to 9 miles per hour over limit __.._._. 2

10 to 19 miles per hour over limit 4

20 or more miles per hour over limit 6

(12) violation of oversize or overweight

permit pertaining to restriction on speed:

3 to 9 miles per hour over limit

10 to 19 miles per hour over limit

20 or more miles per hour over limit

on hours of operation.... ... ... .....
(13)careles driving.... ..o iiia.
(14) following too closely
(15) failure to stoporyield... ... ... .....
(16) all others
(Eff. 11/4/74, Reg. 52; am 3/29/75,Reg. 53; am
12/1/78, Reg. 68; am 9/28/80, Reg. 76; am
3/28/82, Reg. 81)

ADwo b~

IS

Authority: AS 28.15.221

i3-J6.1
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mailed by registered or certified mail to the last

known address of the addressee as shown in the

department 3 records, is considered delivered

upon return of the receipt or upon return of the

notice as undeliverable, unclaimed, or refused.

(Eff. 12/31/69, Reg. 31; am 7/23/70, Reg. 35;
am 1/26/79, Reg. 69)

Authority: AS 28.05.121

AS 28.20.020

AS 28.20.090

13 AAC 08.110. PROOF OF FINANCIAL
RESPONSIBILITY FOR THE FUTURE. The
department will require proof of Financial
responsibility for the future in the following
cases, in addition to those specifically required
by statute:

(1) the driver or owner of a vehicle subject to
registration in this state involved in an accident
resulting in death, injury, or property damage in
excess of S500 to the property of any one
person, if in the department 3 opinion there isa
reasonable possibility that the driver or owner
would be held liable for damages by a court;

(2) a person who, as a result of a conviction
or forfeiture of bail for offenses under AS
28.15.181, has his operator 3 license suspended
or revoked;

(3) a person who is convicted o. forfeits hail
on a charge of driving while his license is
suspended, revoked, or cancelled;

(4) a person who fails to satisfy a judgment
arising from a motor vehicle accident which
occurred either in or outside this state. (Eff.
1/26/79, Reg. 69)

Authority: AS 28.20.020 AS 28.20.260
AS 28.20.230 AS 28.20.330
AS 28.20.240 AS 28.20.340

ARTICLE 3.

CLASSIFIED DRIVER S LICENSE.

Section
140. Unlawful use of classified license
150. Classes of licenses

160. (Repealed)

13 AAC 08.140. UNLAWFUL USE OF
CLASSIFIED LICENSE. It is unlawful for a
holder of a classified driver 3 license to operate a

PUBLIC SAFETY

13 AAC 08.105
13 AAC 08.150

motor vehicle other than the type of motor

vehicle which the person ispermitted to operate

under 13 AAC 08.150 according to the classi

fication or endorsement on the person®s license.
(Eff. 8/15/75, Reg. 55; am 3/30/84, Reg. 89)

Authority: AS 28.05.011

AS 28.15.041

13 AAC 08.150. CLASSES OF LICENSES, (@
An applicant for a classified license, or for an
endorsement to a classified license must submit
to an examination appropriate to the class of
license or endorsement for which the person is

applying.

(b) The classifications of driver licenses, and
the vehicles which a holder of each class or
subclass of license may operate, are as follows:

(1) Class A license - Cars, buses, trucks, and
towed vehicles.

(A) repealed 3/30/84:
(B) repealed 3/30/84;
(C) repealed 3/30/84;
(D) repealed 3/30/84;

(2) Class B license - Motorized c>cles. A
person holding a Class “B >”driver 3 liCviise may
urdy operate the vehicles designated in one of
the followingsubclassifications as indicated
upon the person 3 license:

(A) B-I: motorcycles, motor-driven
cycles, and motorized bicycles, singly or in
combination with trailers or sidecars designed
to be used with these vehicles:

(B) B-2: motor-driven
motorized bicycles.

cycles and

(c) To operate a school bus transporting
school children, a person is required to have a
valid Class A license, and a valid school bus
driver permit as prescribed in AS 28.15.041(b)
and 13 AAC 08.005 - 13 AAC 08.060. This
permit is the “tlicense”” referred to in AS
28.15.041(b)-

(d) A holder of a classified license who wishes
to change the classification on the license, or to

13-56
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ON

HB 211

NOTICE PROVISIONS TO PRIME CONTRACTORS

BY

SUBCONTRACTOR SUPPLIERS



The Alaska Chapter Associated General Contractors of
America represents more than 850 companies including most
of general contracting companies engaged in commercial con-
struction. We appreciate the opportunity to present A.G.C.'s
view on notice provisions to prime contractors by subcon-

tractors .

The A.G.C. supports the inclusion of a "second tier

notice" provision in the Little Miller Act.

Under existing law, a person with no direct contractual
relationship with a general contractor, but who supplies
m aterial to a subcontractor, may make a claim against the
payment bond by giving the general contractor written notice
within 90 days from the last date on which the person furnished
material. A general contractor has no way of knowing who may
have supplied materials to a subcontractor. Accordingly, a
general contractor has no easy way to assure that a subcontractor
has paid all his suppliers. Certification by a subcontractor
that all materialmen have been paid is no assurance if the certi-
fying subcontractor is or becomes insolvent. The only "iron
clad" safeguard for a general cor actor is to delay payment
to all subcontractors until 90 da s after they have supplied
materials. This solution would do little to harmonize relations
and increase cooperation between general contractors and sub-

contractors ,



Under existing law, a general contractor cannot
determine, 1in advance of a claim being filed, which
persons may be eligible to file a claim. Timely notice
to the general contractor of the supplier®s status and
existence will allow a general contractor to assure that

a subcontractor has paid all suppliers.

In summary, the A.G.C. believes that the notice
provisions of this bill will ensure that commerce is con—
ducted in a more enlightened and commercially reasonable

manner.

The A.G.C. wurges this Committee pass out of Committee

the bill.
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Chapter 25. Contractors’ Bonds.

Section ~ Section N .
10. Bonds of contractors for public build-  25. Cptional municipal exemption
.Ings or works -
20. Rights of_é)ersons furnishing labor or
material

NOTES TO DECISIONS

This chaPter is modeled after the No._ 1583 (File No. 2816), 575 P.2d 1213
federal Miller Act State ex rel. Palmer (1978).

Supply Co. v. Walsh & Co., Sup. Ct. Op.

C8|Ia*eral references, — 17 Am. Jur. 1§ 41-61, 81A CJ.S.. States, 5§ 172-193.
2d, Contractors’ Bonds t§ 43-138: 64 Am. R|gh} of contractor with federal, state,
.]5l51r.1 0%deubIlc Workt™ and™ Contracts, ?rr [oca Hbgc_bodg to leter's immunity

YZC-J.S.'SuppIement, Public Contracts, om tort liabiity. 3 ALRSd 362

Sec. 36,25.010. Bonds of contractors for gublic buildings or
works, (a) Excegt as provided in AS 44.33.300, before a contract
exceeding $100,000 for the construction, alteration, or repair ofa Pub-
lic building or public work ofthe state or a political subdivision of the
state is awarded to a general or specialty contractor, the contractor
shall furnish to the state or a political subdivision of the state the
following bonds, which become binding upon the award ofthe contract
to that contractor:

(1) aperformance bond with a corporate surety qualified to do busi-
ness in the state, or at least two individual sureties who shall each
justify in a sum equal to the amount of the bond; the amount of the
Berfgrmance bond shall be equivalent to the amount of the payment

ond; « e o .
~(2) a payment bond with a.co.rplorate'f surety qualified to do business
in the state, or at least two individual sureties who shall ea.ChjUStIfY
in a sum equal to the amount of the hond for the promotion of all
persons who supply labor and material in the prosecution of the work
provided for in the contract; when the total amount payable by t'ie
terms of the contract is not more than $1,000,000, the payment bond
shall be in-a sum ofone-halfthe total amount pagable by the terms of
the contract; when the total amount payable by the terms of the
contract is more than $1,000,000 and not more than $5,000,000, the
payment bond shall be in a sum of 40 percent of the total amount
Bayable by the terms of the contract; when the total amount payable

K the terms ofthe contract ismore than $5,000,000, the paymentbond

shall be in the sum of $2,500,000.
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(b) This section does not limit the authority of a contracting officer
to require a performance bond or othersecunty in addition to those, or
in cases other than the cases specified in (a) of this section.

(c) When no
department sha

h’

ayment bond has been furnished, the contracting
not approve final payments to the contractor until

the contractor files a written certification that all persons who supplied

labor or material in the
contract have been pa|d (

;

rosecution of the work
1ch 49 SLA 1953: am

rovided for In the
1ch 77 SLA 1964

am § 14ch 142 SLA 1°72; am & 1,2 ch 180 SLA 1976; am § 8 ch 277
SLA 1976; am 34 ch '08 SLA 1982)

Revisor's notes.— Subs n)(2) of
e e T

tion
3§§,5

Effect of amendments, — The 1982
a endment substtuted 'S100. 000 t?r
0, near te be1g|nn|n
|ntro uctory paragraph of subsection (a).

NOTES TO DECISIONS

essnn aws
éncorrectg carried  the figure as

Purpose, — The purpose of this section
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urnish e or its Rro lects. State ex re
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Ct. o;iN 0. 733
<File No, 136@ 180 b7 1016 (1971).
Like Jts fe

eral counterpart, Alaska's
?tatutﬁ |s designed to tpersonswo
urms
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Weight,

& e ¥y 121%'01978
|nter

g iven to federal case law
;t)etln federa act. —In resolvmg
disputes br ([1 indert Is sectign, th
supreme cour Ive more welg ht 0
P nciples denved m federal case law
nterpret n\%theM|
common-law principles

”egr Act than to general

QvVernin e t

or- credltor relations. State ex rel. almer
Supp ¢

i, §)¥83 0l & oy 3up. Ot O

Rights of persops furnishing labor
or material. — See notes under AS
6.25.020.

Bonds reqluued -

3
WeII as a ﬁ ormanc%bon)él ¥sm reegtuPr%rt]idfg?
tra[\cjts yg

P co s |ssct|o% ate ex
o Eb oo o 280 2 ot TRt
Presumptton — Since under this sec-
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ontr
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en o% (Pacm
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division. rctlc ontractors State
Ct. Op. No. 1420 (File Nos. 2595, 2658
564 P'2d 30 1977)

Athoulq absent from thi secttoa, the
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mlne heYI'[a|It ofthe strety can be rea
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with a corporate surety qualifi
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husiness in the stnte..."  Arctic
Contractors v. State,Sup. Ct. Op. No, 1420
(File Nos. 2595, 2657), 564 P.20 30 (1977).

Construction  contractors have a
continuing obligation to provide the
required bonds even if the utote does not
discover defects in the bonds until after
their acceptance, Arctic Contractors v.
State, Sup. Ct. Op. No. 1420 (File Nos.
2595.°2657), 564 P.2d 30 (1977).

Durden of proof os to agency. — The
BurPose of this section and A.S36:25.020 is
est served by placing the burden of proof
as to a?ency on the insurance company,
particularly” in light of ilhe insurance
company’s far superior access to the facts
surrounding the agency. State ex rel.
White v. Neal & Sons, Sup. Ct. Op. No. 733
(File No. 1364), 489 P2d 1016 (1971).

Subrogation right of suret%/. — A
surety who completes a contract
satisfies the claims of laborers and mate-
rialmen has established a subrogation
right to all funds, progress payments, or
retained percentages ‘which are in the
hands of the contractee. Reliance Ins. Co.
v. Alaska State Hous. Auth., 323 F. Supp.
1370 (D. Alas. 1971).

Subrogation I‘I%h’[ of surety. — A
surety who completes a contract or who
satisfies the claims of laborers and mate-
rialmen has a superior equitable interest
over one who made a loan to the contractor
of monies which did not have to be ap{)lle,d
to the construction contract. The surety, in
such cases, has established a subrogation
right to those funds retained by the obligee
containing retained percentages. Reliance
Ins, Co. v; Alaska State Hous. Auth., 323
F..Supp. 1370 (D. Alas. 1971).

The contractor or principal of the surety
agreement cannot give an assignee a
?reater right in a Tretained percentage
han that given the surety so long as the
surety performs under the agreement.
Reliance Ins. Co. v. Alaska Stale Hous.
Auth., 323 F. Supp. 1370 (D. Alas. 1971).

Where the surety had assumed nnd com-
pleted the principal's contract and claimed
monies due and payable to the contractor
in the way of a progress payment at the
time of default, and the asSignee of the
contractor had also made claim to the
progress payment, the surety’s claim to the
Frogress payments was granted, Reliance
ns. Co. v. Alaska State Hous. Auth., 323
F. Sugp. 1370 (D. Alas. 1971). _

Debtor's power to designate accoui.t
to which “his payment should be
applied. — A debtor; who is undei a duty
to a_thlrddp,erson to apply funds he tenders
to his creditor to a particular account, has

Alaska Statutks

14

fi 36.25.010

the power to so designate that account as
the one_to which “payment should be
ap_?lled. The creditor is Under a correlative
}ity to apply the money as directed by his

t-blor, even” though he does not consent to
fhe debtor's wishes. This principle dees not
deluend upon misconduct or fraud. State ex
rel. Palmer Sup v. Walsh &)

plg/ Co. v. Walsh & Co.
Suzo. Ct. Op. No, 1583 (File No. 2815), 575
P.2d 1213 °(1978).

Creditor™ duty to apply f11)aym_ent to
certain account, — Where there is suffi-
cient evidence that a creditor knew or at
least had reason to know that money
received from a debtor came from a third
party for application to a particular job
account, the creditor was under a duty to

apply the payment to such account. Slate
exrél, Palmeér Su[)g)gl)b( Co. v. Walsh & Co.

Sui). Ct. Op. No. 1583 (File No. £816), 575
P.2d 1213 $1978)._ _
Cases interpreting the Miller Act hold

that when a creditor knows, or has reason
to know, that the money g

received from a_particuldr bonded project,
It is the creditor's dUtY to apply “the
payment received against the account for
that project. State éx rel. Palmer Suppl
Co. v. Walsh & Co. Sug. Ct. Op. No. 158
(File No. 2816), 575 P.2d 1213 (1978). .

State did not waive right to re_guwe
replacement bonds. — “State did not
waive its right to require and was not
estogp ed from requiring the contractor on
a 1962 construction project to obtain new
bonds_as replacements for bonds found
defective afler they had been accepted by
the slate and after the contractor had com-
menced work. Arctic Contractors v. State,
SuE. Ct. B No. 1420 (File Nos. 2595,
2657), 564 P.2d 30 (1977). _

Collateral .references. — What is
"accident” within provision of bond or
contract indemnifying against damage or
Igjury to person or property by accident in
performance of building or construction
contract. 12 ALR 1409,

Validity of condition in bond of
contractor for public work which is beyono
requirements of statute or ordinance with
rlezszx)Yect to claims of third persons. 18 ALR

Recovery of premiums paid on hond of
contractor for public improvement not
k-gally authorized. 42 ALR 307.

aid to him is

erital of equipment a:  within
contractor’s bond. 44 ALR 381. _
Contractor’s bond as covering clothin

food, or Iod(ging for laborers. 46 ALR 51?3
65 ALR 260, ° o _
Effect of affirmative provision in public

contractor's _hond excluding statutory
conditions. 47 ALR 502; 89 ALR 457.
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~ Contractor’s bond, and claims for
injuries to person or property. 67 ALR 990.
Claims for repairs or replacements of
machinery, tools, and et1_U|pmentaSV|th|n
contractor's bond. 67 ALR 1232,
Availability in action by third person for
damages against public contractor, of pro-
visions in" contract as to care to be
exercised or Pr_ecautlons to be taken for
protection of third persons, 69 ALR 522.
Effect of payment to subcontractors or
materialmen By owner or contractor, or by
sureties on contractor’s bond, within four
months of prl_nuBaI contractor's bank-
5{é§tcy, as a voidanle preference. 70 ALR

Construction of paving contract or
contractor’s bond in réspect of the
contractor's obligation as to repairs. 72
ALR 644,

Right as between surety on contractor’s
bond"and a55|796nee of mongy to become due
on contract. 76 ALR 917. ~

Effect of recitals ortprovmons ofbond to
secure performance ofcontract as an inter-
E\rl_eFtaaglg? of the terms of the contract. 76

Construction and tfleet of provision in
bond purporting lo protect contractee In
bmldwhg contract against release of surety.
1T ALR 229, _ _
Claim for medical or hospital services to
employees  as ~within ~ coverage of
contractor's bond, 81 ALR 1051.
_ Statutor%/ conditions prescribed for pub-
lic contractor’s bond as part of bond which
91288 not in terms include them. 89 ALR

Necessity of giving obligee notice c"
claim_or dction or making it a party to
actioli laborer, materialman” or
Bubc. ntractor upon bond of contractor for
pul lie work. 96 ALR 1185, o

What constitutes "public work" within
i\tﬁtRutSeGSrelatmg to contractor’s bond. 101

Workmen’s compensation insurance
premiums — as  within _ coverage 0
cl%tgractor‘s bond. 102 ALR 135; 164 ALR

Sec. 36.25.020. Rights ofBersons furnishin

(«. A person who furnishes la

Public Contracts

§36.25.020

Loss of profit of subcontractor, laborer,
or materialman as within coverage of
contractor's bond. 119 ALR 1281.

Maoney loaned or advanced to contractor
as within_coverage of bond of building or
cAoLantrYLécztlon contractor. 127 ALR 974;°164

Contractor’s bond as covering insurance
premiums _other than workmen's com-
pensation insurance. 129 ALR 1087,
‘Who is contractor or subcontractor, as
distinguished  from, mateiialman, for
Burposes of mechanic's lien, contractor’s
ond, or other provision or securing com-
E\eLanaglzoln under construction contract. 141

Bond of contractor for eradication or
control of termites or other pests or
vermin. 43 ALR2d 1237. _

Llabllltdy on bid bond for public works.
70 ALR2d" 1370.

Responsibility ofconstruction contractor
or his bond to contractee for defects or
Insufficiency of work attributable to plans
and_specifications furnished by latter, his
englneer or architect. 6 ALR3d 1394.

_ Construction of attorneys’ fees provision
in contractor’s bond. 8 ALR3d 1438.

Building contractor's liability, upon
bond or <ther a?reement to_mdemnify
owner, for injury fo death of third persons
kefgltmg from™ owner's negligence. 27

_ Liability of builder or subcontractor for
insufficiency of bundl_n[q resulting from
I7a9t2ent defects in materials used. 61 ALR3d

Liability of subcontractor upon bond or
other agreement indemnif mg general
contractor against liability for damage to
person or property. 68 ALR3d 7.

Validity and construction of "no dam-
a(\;e" clause with respect to dela)/ in build-
|t\v€ or construction contract. 74 ALR3d
I,

Construction ~ contract ~ provision
excusing - delay caused by = "severe
wee ther”, 85 ALR3d 1085.

[abor or material.

or or material in the prosecution of the

work provided for in the contract for which a paymentbond is furnished
under AS 36.25.010 and who is not paid in full before the expiration of
90 days after the last day on which the labor is performed or material
is furnished for which the claim is made, may sue on the payment bond
for the amount unpaid at the time of the suit.
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b% However, a person having direct contractual relationships with
a subcontractor but no contractual relationship express or implied with
the contractor furnishing the payment bond has a right of action on the
payment bond “PO” giving written notice to the contractor within 90
days from the last date on which the person performedjlabor or
furnished material for which the clajm-iFmade. The notice must state
with substantial accuracy the amount claimed and the name of the
person to whom the material was furnished or for whom the labor was
performed. The notice shall be served by mailing it by registered mail,
postage prepaid, in an envelope addressed to the contractor at any
Place where the contractor maintains an office or conducts business, or

he contractor’s residence, or in any manner in which a peace officer is
authorized to serve summons.. _ .

(c) A suit brought under this section shall be brought in the name
of the state or the political subdivision of the state for the use of the
person _sumq in the superior court. No suit may be started after the
expiration ot one year after the date of final settlement ofthe contract.
The state or ﬁ0|ltl(}a| subdivision of the state is not liable for costs or
expenses of the suit. (8 2 ch 49 SLA 1953; am § 15 ch 142 SLA 1972)

Editor’s notes. — This section was
redrafted by the revisor of statutes to
remove personal pronouns in conformity

NOTES TO

Purpose, — The purpose of this section
and AS 36.25.010 is to protect persons who
furnish labor or material for a'state public
works project from the risks,  of
nonpayment, In exchange for providin
such protection, the staté is assured tha
material and _labor will be readil
furnished for its projects. State ex rel,
White v. Neal & Sons, Sup. Ct. Op. No. 733
(File No. 136?, 489 P.2d 1016 (1971).

Like i" federal counterpart, Alaska's
statute is designed to protect persons who
furnish labor or material for a state public
works project from the risks of
nonpayment. State ex rel. Palmer Suppl
Co. v. Walsh & Co. Sug. Ct. Op, No. 158
(File No. 2816), 575 P.2d 1213 (1978).

This section_is substantially similar
to 40 U.S.C. 270(a) et seq., the "Miller

—

Act.” Hyundai Constr, Co, v. Kalmbach,
Inc., Sup. Ct. Op._No. 845 (File No. 1604),
502 P.2d 856 (1972).

"Final settlement” means that the
contract has heen completed .and that
there has been a specific administrative
act authorizing payment. Safeco Ins. Co. of
Am. v. Honeywell, Inc., Sup. Ct. Op. No.

with AS 01.05.031(c) and § 4, Chapter 58,
SLA 1982.

DECISIONS

2460 (File Nos. 5112, 5127), 639 P.2d 996

|_)s appropriate to look at federal case
mterpretm&; the g)rekusly similar
Act, Eg40 5.C. 5 270(a) et seq.{lch.

2, 49 Stat. 793 when interpreting
phrase "final settlement” as used in
ection (c) of this section. Safeco Ins.
.of Am. v, Honeywell, Inc., Sup. Ct. Of'
SFlIe Nos. 5112, 5127), 639 P.2d

of contractors for public

%sofor works. — See notes under

Reliance on valid payment bond, —
Persons who furnish labor and materials
for the state’s projects do so in reliance on
the existence of ‘a valid payment bond.
State ex rel. White v. Neal & Sons, Sup. Ct,
%)1% No. 733 (File No. 1364), 489 P.2d 1016

11).

V|)dence ralsmg presumption that

hond was executed. — See State ex rel.

White v. Neal & Sons, Sup. Ct. Op. No. 733

(File No. 1364), 489 P.2d 1016 (1971).
The award of a state public works

contract and the making of payments

16
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under that contre:! raise a presumption
that the required bond has been furnished:
thus, a kborer or materialman should not
have to inquire into the validity of the
bond before furnishing labor or materials.
Such a burden of inquiry would surel

result in a reluctance lo readily furnis

materials or labor. . To avoid this
reluctance and the possible delays caused
thereby, the Btate has provided special pro-
tections to laborers and materialmen in
this section and AS 36.25.010. State ex rel.
White v. Neal & Sons, Sup. Ct. Op. No. 733
(File No. 1364), 489 P.2d 1018 ﬁ971).

Burden of proof as to agency. — The
BurPose of this section and AS 36:25.010 iB

est served by placing, the burden of proof
as to a?ency on the “insurance company,
particularly” in light of the insurance
company's Tar superior access to the facts
sunrounding the agency. State ex rel.
White v. Néal & So:.5, Sup. Ct. Op. No. 733
(File No. 1364), 489 P.2d 1016 (%71)._

A person furnishing labor or materials
on a state public works project does not
deal directly with the surety compang or
its purported agent. In many cases he does
not even deal directly with the prime
contractor who obtained the hond. He is in
a relatively poor position to inquire into
whether an .?ent with whom the prime
contrac'or dealt had authority to bind the
insurance company appearing as surety on
the hond. The ‘insurance conipany has far
better access to the facts surrounding the
nature of the purported agency
relationship th. does a laborer or maté-
rialman on a State public workssormect.
State ex rel. White v. Neal & Sons, Sup. Ct,
8%.7%0. 733 (File No. 1364), 489 P.2d 1016

For rule as to burden of proof on the
agency where a Irborer or materialman
bring myiton a gayment bond ﬁ_ursuant to
thk Section, see State ex rel.\Vhite v, Neal
& Sons, Sus). Ct. Oé]' No. 733 (File No.
1364), 489 P.2d 1016 (1971).

Debtor's power to desqnate account
to which "his payment should be
applied. — A debtor, who iB under a duty
t0 a,thlrdJ)_erson to apply funds he tenders
to his creditor to a particular account, has
the power to so designate that account as
the one_to which “payment should be
applied. The creditor Is under a correlative
duty to apply the money as directed by his
debtor, even'though he does not consent to
the dehtor’s wishes. This principle does not
def)end upon misconduct or fraud. State ex
rel. Palmer Supplg8Co. v. Walsh & Co.

Suzp. Ct. Op. No. 1583 (File No. 2816), 575
P.2d 12137(1978).

Public Contracts
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Creditor's duty to npply Raym_ent lo
certain account.”’— Where there is suffi-
cient evidence that s creditor knew or at
least had reason to know that money
received from a debtor came from a third
party for application to a particular job
account, the creditor was under a duty to
apply the payment to such account. Slate

ex rél. Palmeér Sufg)lé/ Co. v. Walsh & Co.
Suzo. Ct. Op. No. 1583 (File No. 2816), 575
P.2d 1213(1978).

Cases m‘erpretlng the Miller Act hold
that when a creditor knows, or has reason
to know, that the money gald to him is
received from a,FartlcuIar onded project,
it is the creditor's dut%/ to apply “the
{Jayment, received against the account for
hat project. State éx rel. Palmer Suppl

Co. v. Walsh & Co. Sugz). Ct. Op. No. 158
(File No. 2816), 575 P.2d 1213 (1978).

Collateral "references. — Freight
charges on material as within mechanic's
lien Statute giving lien for labor or mate-
rial, or within contractor’s bond securing
such claims, 30 ALR 466. o

Nature of remedy to ento-'e obligation
under bond of public contractor for labor or
material. 43 ALR 561. N

Failure of public authorities to take
contractor's bond  required by law, as
rendering them liable to'laborers or mate-
rialmen. 64 ALR 678.

Right to benefit of contractor’s bond or
mechanic’s lien statute for labor or mate-
rial ~ furnished to  contractor or
subcontractor, as affected by acceptance
fr402m him of written obligation. 66 ALR

Labor and materials furnished to
subcontractor as within the coverage of
principal contractor'd bond for public
amgrovements. 70 ALR 308; 92 ALR2d

250.

Right of person furnishing material or
labof to maintain action on contractor’s
bond to owner of public bod%, Qr on owner's
bond to mortgagee. 77 ALR 21; 118 ALR

57,

R(ijght or duty of gbligee of contractor’s
bond to enforce”condition thereof for bene-
%of laborers and materialmen. 77 ALR

Claim under _subcontract by which
subcontractor agT?es to furnish a'man and
truck, or other specified instrumentality,
at_an una{)portloned compensation, &s
within contractor’s bond conditioned for
payment of claims for labor. 79 ALR 1253.

aterial or labor employed in con-
struc;ion of concrete forms” as basis of
mech \nics’ lien or claim under contractors’
bond. 84 ALR 460.
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ONSTRUCTION, INC.

P.O.BOX 967 + FAIRBANKS. ALASKA 99707 (907) 452-7146 « 452-7147
February 26, 1985

Representative Mike Navarre, Chairman
House Labor & Commerce Committee
Juneau, Alaska 99801

Dear Sir:

b)) kittle Miller Act provides for employees, all tiers of subcontractors,
suppliers and materialmen to seek relief by filing a lien against the general
contractor®s payment bond on public works projects., it such notice 1is filed
within 90 days of the last acts or charges. As the law now stands these
people are allowed to seek this relief regardless of the circumstances,
including negligence on their part, disputes,or any other reason if they

have not been paid.

In many instances the projects are completed and paid in full by the general
contractor before this ninety day period expires.

A case that happened to our company which 1is still in litigation, documentation
can and will be furnished if you request, happened like this. A subcontractor
on one of our projects leased a piece of equipment from an equipment dealer.
The equipment was leased for a minimum guaranteed ninety days with option to
purchase within the ninety days. A major portion of the lease payments to
apply tc the purchase if the purchase option was exercised. Our company was
not privy to this agreement.

Seven and one half months after the equipment arrived jobsite we received
notice from the equipment dealer of non payment and of his intent to file
lien against our bond. At that time the subcontractor had received all
monies due him on this contract. We feel that if the notifications of intent
was required to be filed sooner, say within 15 days of the first act or
charge that problems such as this would not happen or if they did it would

be negligence on the part of the general contractor instead of the equipment
dealer”™who,in this case will probably win this litigation.

Your help in correcting this deficiency in the Little Miller Act would be
greatly appreciated.

If there are any questions please call.

Very truly yours,

DM/bg
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INTRODUCTION OF BILLS (House)(cont"d)

HB 210 (cont"d)

payment shall, subject to appropriation, be paid the the surviving
spouse by the right of survivorship unless a different beneficiary
is designated. If no spouse survives and no beneficiary 1is named
the lump sum shall be paid to the decedent"s estate. The payment
must include all permanent fund dividend contributions made by the
individual, plus interest, but shall not include any credits to the
account made following appropriations by the legislature to the
annuity investment fund or interest on the annuity credits (Senate
version provides for equitable distribution of the decedent®s lump
sum payment among the accounts of all individuals of the same

age) .

Introduced February 18 and referred to State Affairs, Judiciary,
Finance.

HOUSE BILL NO. 211, by Reps. Frank, Clocksin, M. W. Miller,
Navarre and Rieger. Would require a contractor who is bid—

ding on a state job that exceeds $100,000 to furnish a payment
bond for the protection of all persons who supply labor, mater—
ials, supplies or equipment (currently the bond must cover

people who supply labor and material). The bond becomes binding
upon the award of the contract. The person furnishing labor,
materials, supplies, or equipment who is not paid in full 90 days
after the work is completed or materials, supplies or equipment Iis
furnished, may sue on the payment bond for the amount unpaid at the
time of the suit (currently covers only labor and material).

Section outlining the rights of a contractor furnishing labor or
material 1is rewritten (AS 36.25.020(b)) to more specifically spell
out the rights of a person who contracts with a subcontractor, but

who has no contractual relationship with the contractor. That
person has a right of action on the payment bond for materials,
supplies or equipment furnished 1if proper notice 1is given. Notice

must be given not later than 30 days after the first date on which
the materials, supplies or equipment were provided and must state
that the person has supplied or is supplying materials, supplies or
equipment for which the person may make a claim. The notice must
name the subcontractor and building or project for which materials,
etc., have been supplied, give a general description and must state
that the bond may be held for payment if the person supplying
materials, supplies or equipment 1is not paid.

The person contracting with the subcontractor also must give

notice not later than 90 days after the last day materials,

supplies or equipment for which the claim is made, stating the name
of the subcontractor, the building or project and a description of
materials, and must state with substantial accuracy the amount
claimed.

Does not provide an effective date (takes effect 90 days after
Governor signs bill) .

Introduced February 18 and referred to Labor & Commerce, Judiciary,
Finance.



Representative Steve Frank
February 15, 1985

Bill Summary:
"an act relating to contractor®s bonds” H&zI1

Under existing law on public projects, a person having no direct
contractual relationship with a general contractor, but who supplies
labor or material to a sub-contractor, may make a claim by giving the
general contractor written notice within 90 days from the last date on
which the person performed labor or furnished material. A general
contractor has no way of knowing who may have supplied materials to a
subcontractor. Accordingly, a general contractor has no easy way to
assure that a subcontractor has paid all his suppliers. Certification
by a subcontractor that all labor and materialmen have been paid 1is no
assurance if the certifying subcontractor is or becomes insolvent. The
only "iron clad" safeguard for a general contractor is to delay payment
to all subcontractors until 90 days after they have supplied labor or
materials. This solution does little to harmonize relations and
increase cooperation between general contractors and subcontractors.

The change proposed in the bill will not preclude claims of a sub-—
contractor®s supplier against a general contractor®s payment bond.
However, timely notice to the general contractor of the supplier®s
status will become a prerequisite to filing a clainm. This notice
requirement will allow a general contractor to ensure that a subcon-—
tractor has paid all suppliers.

As proposed, a general contractor will know which persons may possibly
have claims against his payment bond prior to a claim being made. Under
existing law, a general contractor cannot determine, in advance of a
claim being filed, which persons, may be eligible to file a claim.

The proposed revisions will still provide protection to the subcon—
tractor®s material and equipment suppliers however, to take advantage of
that protection, the material and equipment suppliers must take the
initiative in assuring that the contractor is aware of their existence.

The bill will put some responsibility on the supplier, because they are
the beneficiary of the systenm. These suppliers are business people with
the ability to provide notice as a normal part of a business transaction
and it should not be an undue burden on the supplier.

NOTE: This bill would not affect persons supplying labor to a sub—
contractor. That is to say they would still have 90 days, after the
last date they supplied labor, to file claim without a requirement to
provide prior notice.



MEMORANDUM

TO: All Members, House Labor and Commerce Committee
FROM: Roper Poppe, Committee Staff

DATE: February 28, 1985 Thursday

SUBJECT: Overview, HB 211

On February 29, 1985, the House Labor and Commerce Committee met in
Room 102 of the Capitol Building on HB 211, An Act relating to
Contractor ® payment of bonds.

There was a bill submitted last year, HB 540 by Bettisworth, that
dealt with this issue, and received the support of ACC. Initially, this
bill said that workers or suppliers must make any claims against the
contractor within 10 days from the time that materials were furnished or
work commenced. The Department of Labor was opposed to this bill for
this and other points, and so the bill was revised, but it died in
Senate Judiciary.

The bill before you is in essence the revised version of HB 540
from last year, according to the Department of Labor. As it reads now,
it will not impact them and so they have no opposition to it.

Apparently, 1in the private sector, workers and suppliers can put a clainm
against the property Itself; this bill deals with the public sector,
where the only real recourse deals with putting a claim in against the
contractor 3 bond.



SECTIONAL.

ANALYSIS OF HB211; "An Act relating to contractors® payment

bonds." By Frank, Clocksin, M.W. Miller, Navarre and Rieger

SECTION 1:

SECTION 2:

SECTION 3:

This section clarifies the current statutes by adding
supplies and equipment.

Any contractor, prior to entering into a contract
(exceeding $100,000) for construction, alteration or
repair, on any public project shall furnish

a performance bond and a payment bond. The payment bond
serves as protection for persons who supply labor,
materials, supplies and equipment to the subcontractor
for work provided for in the contract.

This section, as does section 1, clarifies the current
statutes by adding supplies and equipment.

In the event a person, who has furnished labor,

materials, equipment or supplies, has not been

paid in full by the subcontractor before 90 days after
the last day labor is performed or materials equipment or
supplies are furnished, the person may sue on the
contractors payment bond for the amount owed him,

This section changes the notice provisions in this
statute.

The present law only requires a notice 90 days after

material equipment or supplies were last provided. This
bill requires an additional notice be given to
contractors. This addition is a notice of right to clainm

which must be made within 30 days of the first date
materials supplies or equipment were furnished (so that
contractors will be aware of potential claims against
their payment bond). Notice of actual claim is still
required within 90 days of the date materials, supplies
or equipment were last provided (as is currently in
statutes).

This bill would not affect persons supplying labor.
That 1is to say they would still have 90 days, after
the last date they supplied labor, to file a clainm
without a requirement to provide prior notice.
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Bill No. House Bill f0t 211 Nate February 26, 1985

Title

"A,-, Wt -elating to contractors®™ payment Contact. £j-leen pia”o
bonds." 465-2700
Bob Bacolas
465-4870

House Bill Mo. 211 makes editorial changes to provisions in Title 36 with
respect to action against a contractor®s payment bond by persons performing
labor for subcontractors on public construction projects.

The bill also contains a number of more significant changes to Title 36 with
respect to action against a contractor®s payment bond by persons who furnish
materials, supplies, or equipment to subcontractors on public construction
projects. Inasmuch as persons who furnish materials, supplies or equipment on
public construction projects fall outside of the department®s authority or
responsibility as far as collection of monies due them, we have no comments on
these particular provisions.

The Department®s position on House Bill 211 is neutral. It will not have a
fiscal impact on the Department.

APPROVED:

Jim Robison, Commissioner
Department of Labor



S 44.53.300 State Government S§44.33.380

Sec. 44.33.300, Waiver of certain provisions. When the governor
has by proclamation declared an area impacted by an economic disas-
ter, the following provisions regarding public contracts may be waived
to the extent specified in the proclamation: -

(1) the requirement of a contractor’s bond as prescribed in AS
36 25.010 may be waived if the contract amount does not exceed
$100,000;

(2) the public bid requirements as contained in AS 19.10.170
19.10.190, 19.30.191(b), and AS 35.15.010 — 35.15.030 may be waived
if the contract is to be performed by a contractor whose principal office
!$35 (l)no (%e designated area and the contract amount does not exceed

(3) the general policy to require all construction to be under bid
confract as contained iri AS 35.15.010 may be waived if the contract is
to be performed by the state, another” governmental entity, or a
nonprofit entity. (§1 ch 277 SLA 1976)

Sec. 44.33.305. Regulations. The department, after consultation
with the Department of Labor, may adopt reg7ulat|ons to implement AS
44.33.285 — 44.33.310. (§ 1ch 277 SLA 1976)

Sec. 44.33.310. Definitions. In AS 44.33.285 — 44.33.310,

(1) "base period” means any 10 years after 1950, not necessarily
continuous, ar J ifthe economic disaster is caused by a fisheries failure
the period shall consist of years durm% which a fishery produced at
economically representative levels as determined by the Department of
Fish and Game;

(2) "department" means the Department of Commerce and Eco-
nomic Development; , ,

(3) "economic disaster" means that the annual income to workers in
the designated area dropped below the average annual income for the
Ibase period for workers in tl e designated area and the drop in income
is of such magnitude that the average family income of all residents of
the demgna_ted area as determined by the department is below the
Federal Social Security Administration Poverty Guideline, adjusted by
the department to reffect subsistence economi¢ patterns and approFrl-
ate cost-of-living differentials; the availability of alternate employ
ment shall be considered in determining whether an economic disaster
has occurred under this paragraph. (8 1 ch 277 SLA 1976)

Editor's notes. — The "Federal Social ~ Services does issue an annual revision of
Security Administration Poverty Guide- Pov,ert}/ income guidelines, however, See,
line" referred to In (3) of this section Is for instance, Federal Register, Vol. 48, No.
ProbabIB an obsolete reference. The 34, page 7010 (2/17/83).
ederal Department of Heslth and Human

Losa? 2433320 — 44.33330. Residential Care Facility Revoving



