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A R T I C L E  3. C I V I L  REMEDIES 

Sec. 11.59.070. E F F E C T  OF C O N V I C T I O N  O N  O T H E R  P R O C E E D I N G S

This section, w h i c h  is b a s e d  cn 18 U.S.C. sec. 1964, p r e­

cludes a d e f e n d a n t  w h o  has b e e n  c o n v i c t e d  u n d e r  AS 11.59.- 

040 or 11.59.050 f r o m  d e nying the e s s e n t i a l  e l e me nts of 

the c r i m e  in s u b s e q u e n t  litigation. U n l i k e  the federal 

s t a t u t e  w h i c h  o n l y  estops the d e f e ndant in s u b s e q u e n t  

l i t i g a t i o n  w i t h  the government, this s e c t i o n  estops the 

d e f e n d a n t  in a l l  s u b s e q u e n t  l i t i g a t i o n  w i t h  a n y  party. 

S i n c e  the d e f e n d a n t ' s  violatiop. <pf AS 11.59.010 has a l­

re a d y  b e e n  e s t a b l i s h e d  b e y o n d  a r e a s o n a b l e  doubt in the 

e a r l i e r  c r i m i n a l  p r o secution, there is no r e a s o n  to r e­

qui r e  the p l a i n t i f f  in a civil procec ling b r o u g h t  a g a i n s t  

the same d e f e n d a n t  to r e l i t i g a t e  the basis of the c r i mi nal 

conviction. Thi s is p a r t i c u l a r l y  the case since the b u r­

den  of t he ci vil l i t i g a n t  to e s t a b l i s h  a v i o l a t i o n  of 

A S  11.59.010 is b y  a p r e p o n d e r a n c e  of the evidence, w h i l e  

the g o v e r n m e n t  has a l r e a d y  e s t a b l i s h e d  a v i o l a t i o n  b e y o n d  

a r e a s o n a b l e  doubt.

Sec. 11.59.080. C I V I L  A C T I O N  F O R  T R E B L E  DAMAGES

This s e c t i o n  creates a civil a c t i o n  for treble damages 

a v a i l a b l e  to any person, i n c l ud ing the state, w h o  is 

i n j u r e d  in b u s i n e s s  or p r o p e r t y  as a result of a v i o l a t i o n
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of AS 11.59.010. This s e c tion serves two purposes. 

First, it c o m p e n s a t e s  those who have b e e n  i n jured  as a 

r esul t of r a c k eteering. Second, it imposes severe f i n a n­

cial d i s i n c e n t i v e s  on per sons w h o  v i o l a t e  A3 11.59.0' 

that are e v e r  a n d  above any criminal p e n a l t y  that m a y  bt 

i m pos ed a nd any f o r f e i t u r e  that is ordered. The civil 

remedie s a u t h o r i z e d  by th section provide a n other p o w e r­

ful d e t e r r e n t  a g a i n s t  pej. , ens who m a y  engage in conduct 

p r o h i b i t e d  by AS 11.59.010. The p l a i n t i f f  is on ly 

r e q u i r e d  to e s t a b l i s h  an i nj ury "to b u s iness  or property". 

"An a l l e g a t i o n  of c o m m e r c i a l  or c o m p e t i t i v e  injury is n o t  

r e q u i r e d . . . . "  B e n n e t t  v. B e r g , 685 F.2d  1053 (3th Cir.

1982), cert, d e n i e d , 104 S.Ct. 527 (1983).

A s s u m i n g  that a v i o l a t i o n  of AS 11.59.010 can be e s t a b­

lished, there is no r e q u i r e m e n t  that the p l a i n t i f f  a d d i­

tion a l l y  s h o w  that the i nj ury to his business or p r o p e r t y  

was c aused b y  the defend a n t ' s  racketeering, as o p p o s e d  to 

the i l l eg al a c t i v i t y  that was u s e d  to e s t a b l i s h

r a c k e t e e r i n g  u n d e r  AS 11.59.020. This n e b ulous and a r t i­

ficial d i s t i n c t i o n  has b e e n  r e c o g n i z e d  in a f e w  r e c e n t  

cases i n t e r p r e t i n g  the federal law, but it is s p e c i f i c a l l y  

r e j e c t e d  here as b e i n g  c o n t r a r y  to the intent of this l e g­

islation. See B a nkers Trust Co. v. R h o a d e s . 53 U.S.L.W.

2063 (2d. Cir. J u l y  26, 1984); Moss v. M o r g a n  Stanl ey

I n c . , 553 F.Supp. 1347 (S.D. N.Y. 1983), cert, d e n i e d , 104 

S.Ct. 1280 (1984).
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Un l i k e  a c r i minal p r o s e c u t i o n  under this l e g i s l a t i o n  w h e r e  

the proof r e q u i r e d  to e s t a b l i s h  a v i o l a t i o n  m u s t  be b e y o n d  

a r e a s o n a b l e  doubt, the el ements of a civil a c t i o n  b r o u g h t  

u n d e r  this s e c t i o n  n e e d  o n l y  be e s t a b l i s h e d  b y  a p r e p o n­

derance of the evidence. See U n i t e d  States v. C a o e t t o , 

502 F. 2d lojl, 1357 (7th Cir. 1974), cert, d e n i e d , 420 

U.S. 925 (1975); H e r m a n  & M a c L e a n  v. H u d d l e s t o m , 51

U.S.L.W. 4099 (Jan. 24, 1983). As p r e v i o u s l y  discussed,

there is no r e q u i r e m e n t  that the d e f e ndant  be s h o w n  to be 

a part of " o r g a n i z e d  crime."

AS 1 1 .59.080 does not r e q u i r e  t.hatj a criminal p r o s e c u t i o n  

a g a inst the d e f e n d a n t  b e r i n s t i t u t e d  or s u c c e s s f u l l y  c o m­

pl e t e d  as a p r e r e q u i s i t e  for a p e r s o n  to b r i n g  a p r i v a t e  

c a u s e  of action. Consequently, it is the i ntent of this 

le g i s l a t i o n  to s p e c i f i c a l l y  r e j e c t  a r ece nt c o n t r a r y  

i n t e r p r e t a t i o n  of the s i mila r federal law. See S e d i m a , 

S.P.R.L. v. I mrey C o . , 53 U.S.L.W. 2063 (2d Cir. A.ug. 7, 

1984). However, if a c r i m i n a l  p r o s e c u t i o n  is first s u c­

ces s f u l l y  brought, AS 11.59.070 p r e v e n t s  the d e f e n d a n t  

f r o m  d e nying the e s s e n t i a l  a l lega tions of the cri me in a 

subseq u e n t  civil action.

In a d d i t i o n  to a l l o w i n g  a civil cause of a c t i o n  for treble 

damages, this l e g i s l a t i o n  autho rizes a court to g r a n t  a 

w i d e  v a r i e t y  of e q u i t a b l e  r e l i e f  in c o n n e c t i o n  w i t h  an 

a c t i o n  b r o u g h t  u n d e r  this section. The p e r s o n  m a y  o b t a i n
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a r e s t r a i n i n g  o r d e r  to p r event future v i o l a t i o n s  of 

AS ll.59.01u, as w e l l  as r e s t r i c t i o n s  on the c o n du ct of 

the enterprise, i n c l u d i n g  its d i s s o l u t i o n  or r e o r g a n i z a­

tion. See AS 11.59.100.

Sec. 11.59.090. P R O P E R T Y  S U BJECT TO F O R F E I T U R E

One of the p r i n c i p a l  goals of the federal law u p o n  w h i c h  

this l e g i s l a t i o n  is b a s e d  was to r emove the p r o f i t  from 

c r i m i n a l  a c t i v i t y  "by s e p a r a t i n g  the r a c k e t e e r  f r o m  the 

d i s h onest gain." R u s s e l l o  v. U n i t e d  S t a t e s , 10< S.Ct. 

296, 303 ( 1983). T h e  m e c h a n i s m  p s e d  to a c c o m p l i s h  that 

g o a l  was the a d o p t i o n  o f r an e f f e c t i v e  f o r f e i t u r e  law. A  

similar a p p r o a c h  is t a k e n  in this legislation, w i t h  this 

se c t i o n  p r o v i d i n g  that p • p e r t y  u s e d  in v i o l a t i o n  of 

AS  11.59.010 is subject to forfeiture. The p r o c e d u r e s  

sp e c i f y i n g  h e w  the p r o p e r t y  is f o r f e i t e d  appear v- ^action 

3 of .his l e g i s l a t i o n  d i s c u s s e d  i n f r a . Th> L-m " p r o p e r­

ty" is d e f i n e d  in AS 1 1.59.900(2) to m e a n  "any thing of 

value, in clu d i n g  real or p e r s o n a l  property, claims against 

or interests in b u s i n e s s  or property, c o n t r a c t u a l  rights, 

securities, income, profits, or a ny o t h e r  b u s i n e s s  or f i­

nan c i a l  intere s t . "  The k e y  to the d e f i n i t i o n  is that the 

item, claim, i n t e rest or r i g h t  m u s t  b e  a thing of value.

Also c o ver ed b y  this forf iture p r o v i s i o n  are the proceeds 

of property, i n c l u d i n g  p r o f i t s  a c q u i r e d  from a v i o l a t i o n



of AS 11.59.010. In R u s s e l i o  v. U n i t e d  S t a t e s , 104 S.Ct. 

296, 301 (1983), the S u p r e m e  Court s t r e s s e d  the i m p o r t a n c e  

of c o v e ring p r o f i t s  d e r i v e d  f r o m  r a c k e t e e r i n g  u n d e r  a f o r­

fei ture statutes.

F o r f e i t u r e  of an i n t erest in an ill egitimate 
a s s o c i a t i o n - i n - f a c t  o r d i n a r i l y  w o u l d  be of l i t­
tle u s e  b e c a u s e  an a s s o c i a t i o n  of that k i n d  
r a r e l y  has i d e n t i f i a b l e  assets; instead, p r o­
ceeds or p r o f i t s  u s u a l l y  are d i s t r i b u t e d  i m m e d i­
ately. Thus c o n s t r u i n g  [the fed eral forfe i t u r e  
statute] to r e a c h  o n l y  interes ts in an e n t e r­
prise w o u l d  b l u n t  the e f f e c t i v e n e s s  of the p r o­
v i s i o n  in c o m b a t t i n g  i l l e g i t i m a t e  enterprises, 
and w o u l d  m e a n  that "[w]h o l e  areas of o r g a n i z e d  
c r i m inal a c t i v i t y  w o u l d  be p l a c e d  beyond" the 
r e a c h  o f  the statute. U n i t e d  States v. 
Turkette, 452 U.S. at 589. ; j

U n d e r  A S  11,59.090(1), p r o p e r t y  is subject to f o r f e i t u r e  

if it w a s  a c q u i r e d  or m a i n t a i n e d  in v i o l a t i o n  of, or in 

the c o u r s e  of viola t i n g ,  A S  11.59.010. Thus the d e f e n­

dant's i n t e r e s t  in the e n t e r p r i s e  itself is subject to 

f o r f e i t u r e  if it w a s  a c q u i r e d  in v i o l a t i o n  of AS 11.- 

59.010. For example, if the d e f e n d a n t  a c q u i r e d  a busin ess 

t h r ough r a c k e t e e r i n g ,  that b u s i n e s s  w i l l  be f o r f e i t e d  to 

the state. M o r e o v e r ,  p r o p e r t y  such as firearms and a u t o­

mo b i l e s  is subject to f o r f e i t u r e  if a c q u i r e d  in the course 

of v i o l a t i n g  A S  11.59.010. E v e n  if such p r o p e r t y  is n e v e r  

a c t u a l l y  u s e d  as p a r t  o f  the illegal activity, it is s u b­

ject  to f o r f e i t u r e  if it w a s  i n t e n d e d  to be u s e d  to c o n­

duct or f a c i l i t a t e  i l l e g a l  activity, or to f u r ther the 

goals of the enterprise.
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AS 11.59.090(2) subjects to f o r f e i t u r e  any p r o p e r t y  u s e d  

or invest ed in v i o l a t i o n  of, or in the course of v i o l a t­

ing, AS 11.59.010. This p a r a g r a p h  in part p e rmit s the 

forfei t u r e  of p r o p e r t y  o b t a i n e d  t h r o u g h  r a c k e t e e r i n g  to 

o b t a i n  an interest in an e n t e r p r i s e  or to r u n  an e n t e r­

prise. This p a r a g r a p h  also covers p r o p e r t y  that m a y  not 

have b e e n  o r i g i n a l l y  d e r i v e d  f r o m  racke teering, b ut is 

n o n e t h e l e s s  a c t u a l l y  u s e d  in the course of v i o l a t i n g  

A S  11.59.010. P r o p e r t y  such as firearms, automobiles, 

c a s h  r e c eipts o b t a i n e d  w h i l e  r u n n i n g  the enterprise, or 

o t h e r  b u s in ess e q u i p m e n t  or supplies are thus s u bject to 

forfeiture. ; }

Finally, AS 11.59.090(3) covers property, or its proceeds, 

that is d e r i v e d  f r o m  r a c k e t e e r i n g  (i.e., from a p a t t e r n  of 

i l l e g a l  activity) w i t h o u t  the r e q u i r e m e n t  that some e n t e r­

pri s e  a c t u a l l y  b e  t a k e n  over. Thus if the s cheme is 

s t o p p e d  b e f o r e  it can i n f i l t r a t e  a legi ti m a t e  business, 

the i l l e g i t i m a t e  gains f r o m  the r a c k e t e e r i n g  are n o n e t h e­

less subject to forfeiture, even t h o u g h  the de fend a n t s  are 

n o t  subj ct to the severe c r i m i n a l  p e n a l t i e s  p r o v i d e d  u n­

der AS 11.59.040 a n d  11.59.050. B e cause it is impor t a n t  

to take away the p r o f i t  m o t i v e  e x i s t i n g  in r e p e a t e d  c r i m i­

nal activity, A.S 1 1 .59.090 has b e e n  i n c luded in this bill.
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S e c .  1 1 . 5 9 . 1 0 0 .  IN JU N C T IV E  R E L I E F

This s e c ti on p r o v i d e s  a m e c h a n i s m  to insure that e q u i t a b l e  

r e l i e f  c a n  be o b t a i n e d  to m i n i m i z e  the h a r m  c a u s e d  by 

r a c k e t e e r i n g  as w e l l  as to p r e s e r v e  the assets of the d e­

fendant for f u t u r e  r e c o v e r y  in the context of civil r e c o v­

ery, a c r i m i n a l  fine, or a forfeiture. The type of e q u i­

table r e l i e f  a u t h o r i z e d  by this s e c t i o n  depends on the 

_ tage of the l i t i g a t i o n  in w h i c h  it is sought and  w h o  is 

req •’.sting the relief. S u b s e c t i o n  (a) applies to r e l i e f  

that is sought b e f o r e  an a c t i o n  u n d e r  this l e g i s l a t i o n  is 

a c t u a l l y  f i l e d  and m a y  o n l y  be sought by the a t t o r n e y  g e n­

eral. S u b s e c t i o n  (b) a p plies to r e l i e f  that m a y  be g r a n­

ted once an a c t i o n  is filed. This r e l i e f  m a y  be sought by 

e i t h e r  the a t t o r n e y  g e n e r a l  or a civil p laintiff. S u b­

section (c) applies to e q u i t a b l e  r e l i e f  that m a y  be g r a n­

ted once an a c t i o n  is s u c c e s s f u l l y  concluded. T h e  r e l i e f  

m a y  be sought in c o n n e c t i o n  w i t h  e i ther  a civil or c r i m i­

nal p r o c e e d i n g  a u t h o r i z e d  b y  this legislation.

In r e f e r e n c e  to e q u i t a b l e  r e l i e f  that may b e  sought  in 

c o n j u n c t i o n  w i t h  a civil proc> iding, this s e ctio n is s u b­

ject  to due p r o c e s s  r e q u i r e m e n t s  g o v e r n i n g  e q u i t a b l e  r e­

lief. U n i t e d  States v. C a p p e t t o , 502 F . 2 d  1351, 1358 (7th 

Cir. 1974), cert, d e n i e d , 420 U.S. 925 (1975). T h e  p e r s o n  

se e k i n g  the i n j u n c t i o n  m u s t  s h o w  some p o t e n t i a l  injury, 

b ut n e e d  not s h o w  " i r r e p a r a b l e  i n j u r y  other than the
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injury to the p u b l i c  w h i c h  [is] inherent in the c o n d u c t  

made u n l a w f u l . . . . "  C a p p e t t o , 502 F . 2 d  at 1358-59. The

b r e a d t h  of the e q u i t a b l e  r e l i e f  a u t h o r i z e d  by this a c t i o n  

ev i d ences the c o n c e r n  of this legis l a t i o n  that the p l a i n­

t i f f’s ri g h t  to r e c o v e r y  c o u l d  be s e r i o u s l y  i m p a i r e d  b y  

the concealment, disposal, or r e m o v a l  f r o m  the j u r i s d i c­

tion of the p r o p e r t y  at issue.

In r e f e r e n c e  to e q u i t a b l e  r e l i e f  sought in c o n j u n c t i o n  

w i t h  a c r i mi nal prosec u t i o n ,  no p r e s e i z u r e  h e a r i n g  is 

r e q u i r e d  if the i n j u n c t i o n  is n e c e s s a r y  to a c hieve i m p o r­

tant g o v e r n m e n t a l  purposes. P r e s e i z u r e  n o t i c e  m i g h t  d e­

feat the p u r poses of this section. Moreover, the i n j u n c­

tion is i n i t i a t e d  by g o v e r n m e n t .of ficials r a t h e r  t h a n  p r i­

va t e  parties. U n i t e d  S tates v. S p i l o t r o , 680 F . 2 d  612, 

617 (9th Cir. 1982). D u e  p r o c e s s  r e q u i r e m e n t s  are s a t­

isfi e d  b y  a p r o m p t  p o s t s e i z u r e  h e a r i n g  once the i n j u n c t i o n  

has b e e n  entered. Sp i l o t r o  680 F . 2 d  at 617. It is w i t h i n  

the d i s c r e t i o n  of the s u p e r i o r  court to contin ue the i n­

ju n c t i o n  if it is s a t i s f i e d  that there is p r o b a b l e  cause 

to b e l i e v e  that the d e f e n d a n t  is g u i l t y  of v i o l a t i n g  

AS  1 1 .59.040 or 1 1.59.050 a n d  that the p r o p e r t y  at issue 

in the i n j u n c t i o n  is s u bject to f o r f e i t u r e  u n d e r  AS 11.- 

59.090. U n i t e d  States v. S p i l o t r o , 680 F.2d 612, 618 (9th 

Cir. 1982); U n ited States v. L o n g , 654 F . 2 d  911, 915 (3rd 

Cir. 1981). "It is not n e c e s s a r y  that the h e a r i n g  d u p l i­

cate the c r i minal trial." The p r o s e c u t i o n  is r e q u i r e d
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only to e s t a b l i s h  the p r o b a b i l i t y  that the d e f e nda nt w i l l  

be c o n v icted and p r o p e r t i e s  w i l l  be subject to forfeiture. 

S p i l o t r o , 680 F . 2 d  at 6 18. The l i k e l i h o o d  rf c o n v i c t i o n  

m a y  be e s t a b l i s h e d  by such e v i d e n c e  as testimon y of law 

e n f o r c e m e n t  officials  c o n c e r n i n g  the sources of d e f e n d­

ant's income and the l e g a l i t y  of that income. See L o n g t 

654 F . 2d at 915.

S e c . 11 .59.110. CIVIL I N V E S T I G A T I V E  D E M A N D

This section, w h i c h  is b a s e d  on 18 U.S.C. sec. 1968 p r o­

vides the state w i t h  the n e c e s s a r y  m e c h a n i s m  to? insure 

that inv est i g a t i o n s  into s u s p e c t e d  crim inal or c ivil v i o­

lations of this l e g i s l a t i o n  c a n  be c o m p l e t e d  successfully. 

The p rovisions are l a r g e l y  self explanatory, and c o n s i d e r­

ing that no appe llate cases ha'-e a r i s e n  u n d e r  the similar 

federal statue in the 14 years since enactment, the p r o­

visi o n s  of this s e c t i o n  w i l l  a p p a r e n t l y  p r esent no p r o b­

lems in administration.

Sec. 11.59.120. A T 1 E M P T  O R  S O L I C I T A T I O N  TO V I O L A T E  

AS 11.59.010

This s e c tion is incl u d e d  s olely for d r a fting c o n v e n i e n c e  

to insure that the q u o t e d  p h r a s e  does not have to be r e­

pea t e d  in the n u m e r o u s  r e f e r e n c e s  in AS 11.59.070 --

11.59.120 that d e p e n d  on e s t a b l i s h i n g  a v i o l a t i o n  of
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AS 1 1 . 5 9 . 0 1 0 .

A R T I C L E  4. G E N E R A L  P R O V I S I O N S  

Sec. 11.59.900. D E F I N I T I O N S

This s e c t i o n  defines two k e y  terms that are u s e d  t h r o u g h­

out this chapter, " e n t e r p r i s e "  and " property ."

(1) E n t e r p r i s e ; To c om mit any of the three p r o h i b­

ited acts d e s c r i b e d  in A S  11.59.010 an " e n t e r p r i s e "  must 

be involved. This s e c t i o n  define s that term. The defini- 

tion is n o t  l i m i t e d  to those e x a mples s p e c i f i c a l l y  listed, 

but is m e r e l y  illus t r a t i v e .  See U n i t e d  States v. H u b e r , 

603 F . 2 d  387, 394 (2d Cir. 1979), c e r t . d e n i e d , 444 U.S. 

1085 (1980). " T h e r e  is n o  r e s t r i c t i o n  u p o n  the a s s o c i a­

tions e m b r a c e d  b y  the definition; an e n t e r p r i s e  i ncludes 

any u n i o n  or group of i n d i v i d u a l s  a s s o c i a t e d  in fact". 

U n i t e d  States v. T u r k e t t e , 452 U.S. 576, 580 (1980).

Th e  d e f i n i t i o n  s p e c i f i c a l l y  includes legal as w e l l  as i l ­

legal entities. See U n i t e d  States v. T u r k e t t e , 452 U.S. 

576 (1980); see also U n i t e d  States v. G r i f f i n , 660 F.2d 

996 (4th Cir. 1981), cert, d e n i e d  102 S.Ct. 1029 (1982). 

There is no r e q u i r e m e n t  that the m e m b e r s h i p  of the e n t e r­

prise r e m a i n  static t h r o u g h o u t  its existence. See U n i t e d  

States v. C l e m o n e s , 577 F . 2 d  1247, 1253, m o d i f i e d , 532
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F . 2d 1373 (5th Cir. 1978), cert, d e n i e d , 445 U.S. 927

(1980). Further, the d e f i n i t i o n  of enterp r i s e  is b r o a d  

enough to include a s i n g l e - p e r s o n  enterprise. See U n i t e d  

States v. H a r t l e y , 678 F . 2 d  961, 989 (11th Cir. 1982), 

cert, d e n i e d , 103 S.Ct. 834 (1983); U n i t e d  States v. 

B e n n y , 559 F.Supp. 264, 266-71 (N.D. Cal. 1983).

The f e d e r a l  d e f i n i t i o n  of e n t e r p r i s e  has been i n t e r p r e t e d  

on n u m e r o u s  o c c a s i o n s  to apply to comme r c i a l  entities, 

b e n e v o l e n t  organi zations, and g o v e r n m e n t a l  entities. This 

l e g i s l a t i o n  intends co adopt the federal a p p r o a c h  of 

b r o a d l y  i n t e r p r e t i n g  the d e f i n i t i o n  of enterprise; as i l­

lu s t r a t e d  b y  s u c h  cases as U n i t e d  States v. W e i s m a n , 624 

F . 2 d  1118, 1120 (2d Cir.) c e r t . d e n i e d , 449 U.S. 871

(1°80); U n i t e d  States v. P r o v e n z a n o , 688 F . 2 d  194, 199-200 

(3rd Cir.), cert, d e n i e d , 459 U.S. 1071 (1982); U n i t e d

States v. T h o m p s o n , 685 F . 2 d  993, 994-95 (6th Cir.), c e r t . 

d e n i e d , 459 U.S. 1072 (1982); U n i t e d  States v. L o n g , 651 

F . 2 d  239, 241 (4th Cir.), cert, defied, 454 U.S. 896

(1981); U n i t e d  States v. S t r a t t o n , 649 F . 2 d  1066, 1074-75

(5th Cir. 1980) and cases cited a p p r o v i n g l y  therein; U n i t­

ed States v. G r z y w a c z , 603 F . 2 d  682, 685-87 (7th Cir.

1979), cert, d e n i e d , 446 U.S. 935 (1980); U n i t e d  States v . 

D o z i e r , 672 F . 2 d  531 , 543 a n d  n. 8 (5th Cir.) c e r t .

d e n i e d , 459 U.S. 943 (1982); U n i t e d  States v. B a g a r i c , 706 

F . 2 d  42 (2d Cir.), cert, denied, 104 S.Ct. 283 (1983).
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E s t a b l i s h i n g  a p a t t e r n  of r a c k e t e e r i n g  is not a u t o m a t i­

cally suff icient by i t self to e s t a b l i s h  the e x i s t e n c e  of 

an enterprise. "While the p r o o f  u s e d  to e s t a b l i s h  those 

separate elements  m a y  in a p a r t i c u l a r  case coalesce, pr oof 

of one does n o t  n e c e s s a r i l y  e s t a b l i s h  the other. The 'en­

terprise' is n o t  the 'pattern of r a c k e t e e r i n g  activity'; 

it is an e n t i t y  s e p arate and apart f r o m  the p a t t e r n  of 

a c t i v i t y  in w h i c h  it engages." U n i t e d  States v. T u r k e t t e , 

452 U.S. at 583-85. See g e n e r a l l y  U n i t e d  States v. 

Mazzei, 700 F . 2 d  85, 87-90 (2d Cir.), cert, d e n i e d, 103

S.Ct. 2124 (1983); U n i t e d  States v. C a g n i n a , 697 F . 2 d  915, 

921 (11th Cir.), c e r t . d e n i e d , 104 S.Ct. 175 (1983^,.

(2) P r o p e r t y ; This d e f i n i t i o n  w i l l  be of p r i m a r y  

i m p o r t a n c e  in a p p l y i n g  the f o r f e i t u r e  p rovis i o n s  in sec. 3 

of the bill. T h o s e  f o r f e i t u r e  prov i s i o n s  apply to p r o p e r­

ty and p r o c e e d s  of p r o p e r t y  acquired, maintained, used, 

invested, or d e r i v e d  from v i o l a t i o n  of AS 11.59.010. C o n­

sistent  w i t h  the r ecen t d e c i s i o n  of the Suprem e Court in 

R u s s e l l o  v. U n i t e d  S t a t e s , 104 S.Ct. 296, the d e f i n i t i o n  

of p r o p e r t y  s p e c i f i c a l l y  includes profits.

S e cti on 3. F o r f e i t u r e s

This s e c t i o n  of the bi ll has two r e l a t e d  purposes. First, 

it spec ifies the pro ce d u r e s  a p p l i c a b l e  to the forfei t u r e  

of p r o p e r t y  a u t h o r i z e d  b y  this l e g i s l a t i o n  in
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A S  11.59.090. Secondly, it e f f e c t i v e l y  c o n s o l i d a t e s  m a n y  

state f o r f e i t u r e  p r o c e d u r e s  in a single n e w  a r t i c l e  a d d e d  

to AS 9. This c o n s o l i d a t i o n  of state f o r f e i t u r e  p r o c e­

dures w i l l  m i n i m i z e  the p o s s i b i l i t i e s  of u n i n t e n d e d  i n c o n­

sisten cies in c o v e r a g e  and r educe the v o l u m e  of laws that 

are r e q u i r e d  w h e n e v e r  f o r f e i t u r e  is authorized. A d d i t i o n­

ally, since m a n y  i n s t anc es of r a c k e t e e r i n g  m a y  i n volve 

co n d u c t  that v i o l a t e s  crimes d e f i n e d  o u t s i d e  this l e g i s­

lation, it is a p p r o p r i a t e  to i n clude the g e n e r a l  p r o c e­

dures p e r t a i n i n g  to forfei t u r e  in this legislation.

A R T I C L E  7. F O R F E I T U R Ei. ■ . — ■ — i ■ ■ i<

S e c. 09.50.400. P R O C E D U R E S  A P P L I C A B L E  IN F O R F E I T U R E  P R O­

CEE DINGS

This s e c t i o n  a c c o m p l i s h e s  the c o n s o l i d a t i o n  of f o r f e i t u r e  

pr o c e d u r e s  r e f e r r e d  to above. For f o r f e i t u r e  p r o c e d u r e s  

to be initiated, f o r f e i t u r e  m u s t  be a u t h o r i z e d  b y  state 

law. AS 11.59.090 s p e c i f i c a l l y  auth or i z e s  the f o r f e i t u r e  

of p r o p e r t y  u s e d  in v i o l a t i o n  of AS 11.59.010, w h i l e  othe r 

state statute s a l s o  a u t h o r i z e  f o r f e i t u r e  in s p e c i f i e d  c i r­

cumstances. See e . g . , AS 1 1.66.270 and AS 17.30.110 as 

a m e n d e d  in secs. 5 and 9 of this bill.

If f o r f e i t u r e  is a u t h o r i z e d  by state law, the secti ons in 

this a r t i c l e  w i l l  g o v e r n  the p r o c e d u r e s  a p p l i c a b l e  to the
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forfei t u r e  procedure. T h e r e  is, however, one import ant 

e x c e p t i o n  to the g e n e ral r u l e  that all f o r f e i t u r e  p r o c e e d­

ings are g o v e r n e d  by AS 09.50. In cases w h e r e  the l e g i s­

lature w i s h e s  to m a k e  p r o p e r t y  subject to f o r f e i t u r e  p r o­

cedures that are d i f f e r e n t  f r o m  those i n c l u d e d  in this 

article, it can s p e c i f i c a l l y  do so. However, if d i f f e r e n t  

f o r f e i t u r e  p r o c e d u r e s  are not " o t h e r w i s e  s p e c i f i c a l l y  p r o­

vi d e d  in the state law a u t h o r i z i n g  forf ei t u r e , "  the p r o p­

erty is subject to f o r f e i t u r e  u n d e r  the p r o c e d u r e  s p e c­

ified in this article.

Sec. 09.50.410. S E I Z U R E  A N D  C U S T O D Y  OF P R O P E R T Y  ,     - —— ■ ■ ■— — ■■ ■.■ — — —  ■     - —    ie

P r o p e r t y  subject to f o r f e i t u r e  m a y  be seize d w i t h  or w i t h­

out a court order u n d e r  the p r o v i s i o n s  of AS 09.50.410(a). 

W h e n  p r o p e r t y  is seized w i t h o u t  a court order u n d e r  p a r a­

gra p h  (a)(3), it m a y  n o t  be h e l d  for m o r e  than 48 hours 

u nless an e x t e n s i o n  is o b t a i n e d  f r o m  the court.

Once p r o p e r t y  has b e e n  seized, the c o m m i s s i o n e r  of p ublic 

s afet y or a local law e n f o r c e m e n t  a g e n c y  is r e s p o n s i b l e  

for a s s uming c u s t o d y  of the p r o p e r t y  u n d e r  A S  09.50.- 

410(b). Onl y the court w i t h  j u r i s d i c t i o n  over the p r o p e r­

ty can r e quire a s u b s e q u e n t  m o v e m e n t  of the property.

AS 09.50.410(c) p r o v i d e s  that the p r o p e r t y  m u s t  be i n v e n­

toried w i t h i n  10 days a f t e r  it is seized, and that the
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v a l u e  of any items, o t h e r  than c o n t r o l l e d  substances, must 

be estimated. T h e  r e s u lts of this e s t i m a t e  w i l l  be of 

i m p o r t a n c e  in d e t e r m i n i n g  the r e q u i r e d  n o tic es that m u b t  

be sent u n d e r  AS 09.5U.*.:20.

Sec. 09.50.420. N O T I C E  OF S E I Z U R E  A N D  F O R F E I T U R E  ACTION; 

A N S W E R S

O n c e  p r o p e r t y  has b e e n  s e i z e d  u n d e r  AS 09.50.420, the c o m­

mi s s i o n e r  of p u b l i c  s a f e t y  is r e q u i r e d  to c omply w i t h  the 

n o t i c e  p r o v i s i o n  o u t l i n e d  in this section.

AS 09.50.420(a) p e r t a i n s  to the n o t i c e  r e q u i r e d  after s e i­

zure of the p r o p e r t y  bu t b e f o r e  the state instit u t e s  f o r­

ma l  f o r f e i t u r e  proc ee d i n g s .  N o t i c e  m u s t  be sent to any 

p e r s o n  w h o  has an i n t e r e s t  in the p r o p e r t y  as d e s c r i b e d  in 

this subsection. However, if a f o r f e i t u r e  p r o c e e d i n g  has 

b e e n  i n s t i t u t e d  w i t h i n  30 days after seizu re of the p r o p­

erty, the n o t i c e  r e q u i r e d  b y  s u b s e c t i o n  (a) n e e d  n o t  be 

given. This is b e c a u s e  the n o t i c e  r e q u i r e d  in AS 09.50.- 

420(b) w i l l  p r o v i d e  s u f f i c i e n t  n o t i c e  to persons w i t h  i n­

terests in the property.

A S  09.50.420(b) d e s c r i b e s  a s eparate a n d  a d d i t i o n a l  n o t i c e  

that m u s t  be sent w i t h i n  30 days after  the state a c t u a l l y  

institutes the f o r f e i t u r e  pr oceeding. Since a de fendant 

in a cr iminal case has a l r e a d y  r e c e i v e d  n o t i c e  of the
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p r o c e e d i n g  u n d e r  AS 09.50.430(a), no a d d i t i o n a l  n otice 

n e e d  be sent to the defendant.

AS 09. 50.420(c) p r o v i d e s  a m e c h a n i s m  w h e r e b y  p a r t i e s  w i t h  

an i n t e r e s t  in the p r o p e r t y  sought to be f o r f e i t e d  can 

file an a n s w e r  in o r d e r  to argue  a g ain st f o r f e i t u r e  or for 

a r e m i s s i o n  of the property. Since c o n t r o l l e d  substances 

and i m i t a t i o n  c o n t r o l l e d  su bstances are s u m m a r i l y  f o r­

fe i t e d  to the s tate u n d e r  AS 17.30.126, AS 09.50.420(d) 

p r o v i d e s  that the n o t i c e  r e q u i r e m e n t s  s p e c i f i e d  in this 

s e c t i o n  do n o t  a p p l y  to the f o r f e i t u r e  of c o n t r o l l e d  s u b­

stances. i }

Sec. 09.50.430. P R O C E E D I N G S  R E S U L T I N G  IN FORFEITURE; B U R­

D E N  O F  P R O O F

T h i s  s e c t i o n  lists the u n d e r l y i n g  pr ocee d i n g s  in w h i c h  

f o r f e i t u r e  m a y  be initiated, and specifies the b u r d e n  of 

p r o o f  r e q u i r e m e n t  in all f o r f e i t u r e  proceedings.

U n d e r  AS 09.50.430(a), a f o r f e i t u r e  p r o c e e d i n g  m a y  b e  i n i­

tiat e d  in one of three p r oceeding s. In the event that the 

s tate has i n s t i t u t e d  a c r i m i n a l  p r o s e c u t i o n  or civil 

a c t i o n  r e l a t i n g  to the c o n duct m a k i n g  the p r o p e r t y  subject 

to forfeiture, the filing of a m o t i o n  to forfeit in that 

p r o c e e d i n g  w i l l  i n i tiate the f orfeiture action. F o r  e x a m­

ple, if the d e f e ndant is c h a r g e d  under AS 11.59.040 or
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11.5'.050 for conduct i n v o l v i n g  the takeover of an e n t e r­

prise t h r o u g h  racketeering, the state m a y  also file a m o ­

tion seeking f o r f e i t u r e  of the e n t e r p r i s e  and all p r of its 

o b t a i n e d  by the d e f e n d a n t  as a result of the illeg al c o n­

duct. See AS 1 1 .59.090. Similarly, if the state has 

f i l e d  a civil a c t i o n  for an i njuncti on or for treble d a m­

ages, it m a y  also i n c l u d e  a m o t i o n  to forfeit property.

A l t e r n a t i v e l y ,  the state m a y  i n s t itute a forfei t u r e  p r o­

cee d i n g  s i m p l y  by f iling a com plaint seeking f o r f e i t u r e  in 

an in r e m  p r o c e e d i n g  invo lving the p r o p e r t y  s u bject to 

forfeiture. In this instance,; there is no r e q u i r e m e n t  

that any a d d i t i o n a l  c i v i l : or c r i minal a c t i o n  be i n s t i t u t e d  

that rel ites to the p r o p e r t y  w h i c h  is the subject of the 

forfeiture.

A S  11.50.430(b) p r o v i d e s  that forfe i t u r e  p r o c e e d i n g s  are 

t r i e d  b e f o r e  a j u d g e  s i tting w i t h o u t  a jury. At the h e a r­

ing, the state m u s t  e s t a b l i s h  b y  a p r e p o n d e r a n c e  of the 

e v i d e n c e  that the p r o p e r t y  is subject to forfeiture. The 

same b u r d e n  of p r o o f  applies r egard less of w h e t h e r  the 

f o r f e i t u r e  is sought b y  m o t i o n  in a criminal or c i v i l  pro- 

ceeti '.ng r e l a t i n g  to the p r o p e r t y  or in an in r e m  p r o c e e d­

ing.

Sec. 09.50.440. D E F E N S E S  E X E M P T E D
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This s e ction emphas i z e s  that a f o r f e i t u r e  p r o c e e d i n g  is 

d i s t i n c t  f r o m  any c r i m i n a l  p r o c e e d i n g  i n v o l v i n g  the p r o p­

erty  sought to be forfeited. It is there f o r e  irrelevant 

in the f o r f e i t u r e  p r o c e e d i n g  that an earlie r criminal 

p r o s e c u t i o n  i n v o l v i n g  the same p r o p e r t y  that the state 

seeks to f o r f e i t  r e s u l t e d  in an a c q u i t t a l  or a c o n v i c t i o n  

of a l esser i n c l u d e d  offente. This is b e c a u s e  the b u r d e n  

of p r o o f  a p p l i c a b l e  in the c ivil p r o c e e d i n g  is less than 

r e q u i r e d  for a c r i m i n a l  conviction. See U n i t e d  States v. 

One (~l) 1969 B u i c k  R i v i e r a , 493 F . 2 d  553 (5th Cir. 1974); 

One L o t  E m e r a l d  C u t  Stones and One R i n g  v. U n i t e d  S t a t e s , 

409 U.S. 232 (/972>; U n ited Statesiv. K i s m e t o g l u , 476 F . 2 d  

269 (9th Cir.) c e r t . d i s m i s s e d , 410 U.S. 976 (1973).

I n  the c i v i l  p r o c e e d i n g  the state m u s t  only p r o v e  b y  a 

p r e p o n d e r a n c e  o f  the e v i dence that the p r o p e r t y  is subject 

to forfeiture. A S  09.50.430(b). In a c r i minal p r o s e c u­

tion, the v i o l a t i o n  of the u n d e r l y i n g  crime m u s t  be e s t a b­

lis h e d  b e y o n d  a r e a s o n a b l e  doubt. Therefore, a j u r y  d e­

ter m i n a t i o n  in a c r i m i n a l  case that the d e f e n dant is not 

g u i l t y  of the c h a r g e d  o f f ense does not m e a n  that it has 

also d e t e r m i n e d  that the state has f ailed to e s t a b l i s h  the 

v i o l a t i o n  of state law u n d e r  the p r e p o n d e r a n c e  of the e v i­

dence s t a n d a r d  a p p l i c a b l e  in civil f o r f e i t u r e  proceed ings.

Secs. 09.50.450, 09.50.460. P E T I T I O N  F O R  R E L E A S E  A N D  DIS- 

P O S I T T O N  OF S EIZE D P R O P E R T Y
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U n d e r  c e r t a i n  circumstances, p r o p e r t y  m a y  be r e l e a s e d  or 

d i s p o s e d  of u n d e r  AS 09.50.450 a n d  09.50.4o0 b e f o r e  the 

c o u r t ' s  d e c i s i o n  o n  forfeiture. AS 09.50.450(b) provides 

th a t  p r o p e r t y  that is not l i k e l y  to be u s e d  in a court 

p r o c e e d i n g  can be r e l e a s e d  if r e l e a s e  is foun d to be in 

t h e  b e s t  in ter e s t s  of the state a n d  the c l a i m a n t  posts 

a d e q u a t e  s e c u r i t y  for the pr operty. A d d i tion ally, the 

c l a i m a n t  or state can r e que st d i s p o s i t i o n  cf the p r o p e r t y  

b e f o r e  the d e c i s i o n  on forfeiture. This m a y  occur, for 

example, w h e n  the p r o p e r t y  is p e r i s h a b l e  or w h e n  its v a l u e  

m a y  o t h e r w i s e  d e c r e a s e  during the. proceedings. T h e  p r o­

ceeds of the sale are then t r e a t e d  as the p r o p e r t y  w h i c h  

ir r u j ject to f o r f e i t u r e /

Sec. 09.50.470. F O R F E I T U R E  AND R E M I S S I O N

S u b j e c t  only to the right of an i n n ocen t p a r t y  to protect 

his i nter e s t  in the property, this sect ion make s f o r f e i­

ture m a n d a t o r y  once it is e s t a b l i s h e d  that the p r o p e r t y  is 

s u b j e c t  to forfeiture, r e g a r d l e s s  of the p r o c e e d i n g  in 

w h i c h  f o r f e i t u r e  is sought. T h e  court does n o t  r e t a i n  

d i s c r e t i o n  on the issue of f o r f e i t u r e  once it is shown 

t h a t  the p r o p e r t y  is subject to forfeiture.

T h e  i n t r o d u c t o r y  c l a u s e  of AS 09.5 0.470(a) refers .̂o "the 

l a w  a u t h o r i z i n g  f o r f e i t u r e . "  To r e s o l v e  any p o s s i b l e  a m­

b i g u i t y  on this point, the law a u t h o r i z i n g  the forfeitur e
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of p r o p e r t y  o b t a i n e d  in v i o l a t i o n  of AS 11.59.010 is 

AS 11.59.090. O t h e r  laws, b e si des AS 11.59.090, authorize  

the f o r f e i t u r e  of property, and once it is shown  that the 

p r o p e r t y  w a s  s u b j e c t  to f o r f e i t u r e  u n d e r  those laws, that 

p r o p e r t y  m u s t  also be f o r f e i t e d  to the state u n d e r  

AS 09.50. F o r  example, AS 17.30.110, as r e p e a l e d  a n d  r e­

en a c t e d  b y  sec. 9 of this bill, a u t h o r i z e s  the forf eiture 

of p r o p e r t y  u s e d  in v i o l a t i o n  of the laws i n v o l v i n g  con-
i

t r o l l e d  substances. Once it is s h o w n  that the p r o p e r t y  

m e t  the r e q u i r e m e n t s  of f o r f e i t u r e  s p e c i f i e d  in 

A S  17.30.110, that p r o p e r t y  m u s t  be f o r f e i t e d  to the state 

in a c c o r d a n c e  w i t h  the p r o c e d u r e s j s p e c i f i e d  in this c h a p­

ter.

T h e  r i g h t  of an i n n o c e n t  p e r s o n  to o b t a i n  the r e t u r n  of 

his i n t e r e s t  in p r o p e r t y  is s o m e t i m e s  r e f e r r e d  to a " r e­

mis s i o n . "  R e m i s s i o n  is a f o r m  of " p a r d o n "  of the f o r­

fei t e d  property. T h e  L a u r a , 114 U.S. 411 (1885). U n d e r  

AS 0 9 . 5 0 . 470( a)(1) —  (3), a t o t a l l y  inn ocent p e r s o n  w i t h  

a n  i n t e r e s t  in p r o p e r t y  subject to f o r f e i t u r e  m a y  p r o t e c t  

his or h e r  i n t e r e s t  in the property. In a l l o w i n g  an i n n o­

cent p e r s o n  to p r o t e c t  his or h e r  interest, this section 

r e c o g n i z e s  that the failure to p r o v i d e  s u c h  an o p p o r t u n i t y  

w o u l d  v i o l a t e  the A l a s k a  Constituti on. State v. R i c e , 626 

P . 2d 104, 111-15 (Alaska 1981). A s s u m i n g  that the c l a i m­

ant can s a t i s f y  the r e q u i r e m e n t s  of p a r a g r a p h s  (a)(1) —

(3), the c ourt is p r o v ided w i t h  sev eral opti ons in
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A S  09.50.470(b) for p r o t e c t i n g  the c l a i m a n t ' s  interest 

d e p e n d i n g  o n  the extent of that interest.

F e d e r a l  s t a t u t o r y  and case law has e s t a b l i s h e d  that only 

p a r t i e s  vho are i g n orant of the i l l eg al u s e  or i n t e n d e d  

u s e  of p r o p e r t y  sought to be forfeited, and w h o  are non- 

n e g l i g e n t  in l e n ding or leasing their property, can q u a l i­

fy as c l a i m a n t s  e n t i t l e d  to " r e m i s s i o n "  or " r e m i t t a n c e . "  

S e e , e . g . , 18 U.S.C. sec. 3617(b), w h i c h  codifies case law 

f r o m  the p r o h i b i t i o n  era. The b u r d e n  is p l a c e d  u p o n  the 

c l a i m a n t  to p r o v e  b y  a p r e p o n d e r a n c e  of the e v i d e n c e  that 

he  or she deser ves r e l i e f  u n d e r  t^he r e m i s s i o n  standards. 

S e e , e . g . , W i l s o n  M o t o r  Co. v. U n i t e d  S t a t e s , 96 F . 2 d  29, 

30 (9th Cir. 1938); U n i t e d  States v. C.I.T. C o r p . , 93 F . 2 d  

469, 470 (2d Cir. 1937); U n i t e d  States v. One 1933 F o r d  

V- 8  C o a c h , 14 F.Supp. 243 (E.D. 111. 1936).

T h e  c l a i m a n t  m u s t  e s t a b l i s h  u n d e r  AS 09.50.4 70(a)(1) that 

h e  or she h a d  a g o o d  f a i t h  p r o p e r t y  interest in the i t e m  

at the time of the i l l eg al use. F l o r i d a  Dealers and G r o w­

ers B a n k  v. U n i t e d  S t a t e s , 279 F . 2 d  673 (5th Cir. 1960); 

U n i t e d  S tates v. One 1936 M o d e l  F o r d  C o a c h , 58 F.Supp. 802 

(M.D. Ga. 1944). A d d iti onally, AS 0 9 . 5 U . 4 7 0 ( a ) (2) a n d  (3) 

r e q u i r e  the c l a i m a n t  to e s t a b l i s h  that he was i g n o r a n t  of 

the i l l e g a l  use or i n t e n d e d  use a nd w a s  not n e g l i g e n t  in 

l e n d i n g  or l e a s i n g  the property. This p r o v i s i o n  is b a s e d  

o n  18 U.S.C. sec. 3617(b)(2). See O n e  1941 F o r d  1/2 Ton
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P ickup T r u c k  v. U n i t e d  S t a t e s , 140 F . 2 d  255 (6th Cir. 

1944); F e d e r a l  C r e d i t  Co. v. U n i t e d  S t a t e s , 109 F . 2 d  121 

(5th Cir. 1940). C o m p a r e  C a l e r o - T o l e d o  v. P e a r s o n  Y acht 

L e a s i n g  C o . , 416 U.S. 663 (1974).

Sec. 09.50.480. S T A T E  D I S P O S A L  OF F O R F E I T E D  P R O P E R T Y

O n c e  the p r o p e r t y  is forfeited, the c o m m i s s i o n e r  of a d m i n­

ist r a t i o n  is r e s p o n s i b l e  for d e t e r m i n i n g  the e v e n t u a l  d i s­

p o s i t i o n  o f  the property. V a r i o u s  options are l i s t e d  in 

this section.

« 1

S e c tions 4-12. M I S C E L L A N E O U S  SECTION S

T h e  r e m a i n i n g  s e c t i o n s  of the b i l l  m a k e  sever al m i s c e l l a­

neous c o m p l e m e n t a r y  a mendments  to e x i s t i n g  laws.

S e c t i o n  4 . This s e c t i o n  amends the e x i s t i n g  e x t o r t i o n  

st a t u t e  to s p e c i f i c a l l y  p r o v i d e  that e x t o r t i o n  is c o m m i t­

ted w h e n  the d e f e n d a n t  makes one of the threats d e s c r i b e d  

in A S  1 1 .41 .520(a)(1) —  (7) to a s s i s t  in the c o l l e c t i o n  

of a debt. This p r o v i s i o n  w i l l  insure c o v e rage of conduct 

c o m m o n l y  a s s o c i a t e d  w i t h  loan s h a r k i n g  u n d e r  this l e g i s­

lation.

Section s 5, 6, 9, a n d  1 0 . These sections m a k e  several

c o n f o r m i n g  amend m e n t s  to insure that gambling, c o n t r o l l e d
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substances, an d i m i t a t i o n  c o n t r o l l e d  substances are s u b­

jec t  to the f o r f e i t u r e  p r o c e e d i n g s  specified in AS 09.50.

S e c t i o n  7 . This a m e n d m e n t  insures that all u n c l a s s i f i e d  

felonies, i n c l u d i n g  I l leg al C o n t r o l  of an E n t e r p r i s e  in 

the Firs t Degree, are subject r:o the fine a u t h o r i z e d  b y  

this section.

S e c t i o n  8 . This a m e n d m e n t  is n e c e s s a r y  to a u t h o r i z e  a 

t e r m  of i m p r i s o n m e n t  for a v i o l a t i o n  of AS 11.59.040.

S e c t i o n  11. R E P E A L S . This s e ct ion repea ls s e v er al s t a t­

utes p e r t a i n i n g  to p r o c e d u r e s  a p p l i c a b l e  in drug f o r f e i­

ture cases w h i c h  are u n n e c e s s a r y  w i t h  the enactment, in 

sec. 3 of the bill, of the n e w  a r t i c l e  in AS 09. Note 

that e x i s t i n g  AS 17.30.126, w h i c h  pertains  to the s u mmary  

f o r f e i t u r e  of c e r t a i n  c o n t r o l l e d  substances, is n o t  r e­

pealed.

S e c t i o n  12. E F F E C T I V E  D A T E . This section specifies a 

J a n u a r y  1, 1986, e f f e c t i v e  date.



A P P E N D I X  A

States that have a d o p t e d  l e g i s l a t i o n  s i milar to the f e d e r­

al R a c k e t e e r i n g  I n f l u e n c e d  a n d  C o rrupt O r g a n i z a t i o n s  t i­

tle:

1. Ariz. Rev. Stat. Ann. § 13-2312 (1978).

2. Cal. P e n a l  Code § 186 (West Supp. 1983).

3. Colo. Rev. Stat. § 18-17-101 (1981).

4. 1982 Corm. Pub. Acts. 343.

5. Fla. Stat. Ann. § 895.01 (West Supp. 1982).

6. Ga. C o d e  Ann. § 16-14-^1 j(Sup. 1982).

7. H a w a i i  Rev. S tat. § 842-1 (1976).

8. Idaho Code § 18-7801 (Supp. 1982).

9. T h e  Illinois N a r c o t i c s  P r o f i t  F o r f e i t u r e  Act,
H.R. 2450 (1982).

10. Ind. C o d e  A n n . , § 34-45-6-1 (Burns Sup. 1982).

11. N e v a d a  Rev. Stat., , c h a p t e r  207 (1983).

12. N.J. Stat. Ann. § 2C:41 (West 1982).

13. N.M. Star.. Ann. <j 30-42-1 (Supp. 1978).

14. N.D. Cent. Code § 12.1-106.1 (C.Cupp. 1983).

15. Cr. Rev. Stat. § 166-715 (1981).

16. 18 Pa. Cons. Stat. § 911 (1978).

17. R . I . Gen. Laws § 7-15-1 (Supp. 1982).

18. U t a h  Code: Ann. § 76.10-1^01 (Supp. 1981).

19. W i s . Stat. Ann. § 946.80 (Supp. 1982).
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HB 184

D E P A R T M E N T  OF PU B L I C  SAFETY 

PC SITI ON PA P E R  - RICO 

S u p p o r t

F e b r u a r y  8, 1985

RIC O - "An Act r e l at i n g  to i l l e g a l l y  c o n t r o l l e d  e n t e r p r i s e s  and 

the f o r f e i t u r e  of p r o p e r t y  that is used in vi o l a t i o n  of s tate law; and 

p r o v i d i n g  for an e f f e c t i v e  date."

This l e g i s l a t i o n a d d r e s s e s  both criminal pen al t i e s  and civil 

remedies to com b a t  o r g a n i z e d  R a c k e t e e r  I n fluenced and C o r r u p t  

O r g a n i z a t i o n s  (RICO). Addition, lly, forfe i t ur e  p r ov i s i o n s  are 

included that prov i de  for the s e i z u r e  of p r o p e r t y  i l l e g a l l y  obtained.

P assa g e  of this ui 11 will p r o v i d e  the law e n f o r c e m e n t  c o m m u n i t y  

w i t h  a tool that is p r e s e n t l y  not a vailable. It will s im p l i f y  and 

f u r t h e r  de f i n e  f o r f e i t u r e  r e q u i r e m e n t s  and thus s t r e a m l i n e  any 

s e i z ur e s  that take place as a re s u l t  of i n v e s t i g a t i o n s  into the 

a c t i v i t i e s  of o r g a n i z e d  c r i m e  o perations.
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LEGISLATIVE AFFAIRS A GENCY

M  E M O  R A N D U M  M a r c h  13, 1985

SUBJECT: Comparison of HB 184 to federal RICO
legislation

TO: Repr esentative Max Grue nberg

FROM: George W. Edwards
Legislat ive Counsel

P O U C H  Y  S T A I t  C A P I I O t  

J U N C A U .  A | A S K A V ' ) 8 I  I

1 0 / -w> m*>

This is in response to your request for a comparison of HB 
184, w h i c h  concerns illegally controlled enterprises, w i t h  
federal racketeer influenced organizations (RICO) laws. 
Copies of all RICO laws are attached.

Section 1 of HB 184 is a statement. of purpose not found in 
RICO.

Section 2 amends existing law by adding a n e w  chapter 59 
that concerns illegally controll ed enterprises.

Section 11.59.010 identifies the u n l a wful acts under this 
chapter as acquisition or control of an enterprise through 
racketeering and a c qui sition of an enterprise in exchange 
for p roperty obtained through racketeering. RICO section 
1962 prohibits similar activities but cnly w i t h i n  interstate 
c o m m e r c e .

Section 11.59.020(a) defines r a c ketee ring as a p a ttern of 
illegal activity involving at least two acts. It is similar 
to RICO section 1961(5).

Subsection (b) defines " ixlegal activity" as offenses 
g enerally similar to those specified in RICO section 1961(1) 
and specifically incorporates the RICO section by reference. 
A  significant difference is that illegal activity under the 
bill must be felonious w h i l e  m i s d e m e a n o r  or felony conduct 
w i l l  satisfy the requirements of RICO.



R e p r e s e n t a t i v e  Max G r u e n b e r g
M a r c h  1 3 ,  1 9 8 5
p a g e  2

Subsecti on (c) provides a definition of "pattern" of ille al 
a ctivity that does not appear in RICO.

Section 11.59.030(a) applies to intrastate crime and 
requires that at least one instance of illegal conduct be 
w i t h i n  Al aska to b r i n g  tfefe r a cket eering conduct und er this 
chapter. RICO concerns on ly interstate activity. The other 
qualifi cations are unique to the bill.

Subsection (c) requires that relevant past criminal activity 
be less than five years old. RICO section 1961(b) sets the 
limit at 10 years.

Subsection (d) concerns methods of p r o o f  and appears to be 
unique to the bill.

Subsectio n (e) excludes for purposes of time computations 
periods in w h i c h  a p e r s o n  was under criminal jurisdiction. 
RICO section 1961(5) addresses this but to a m u c h  more 
limited extent.

Sections 11.59.040 and 11.59.050 designate crimes under this 
chapter. Penalties range from 20 years and $50,000 as an A  
felony to 30 years and $75,000 as an u nclas s i f i e d  felony 
pu r su ant to changes in sections 7 and 8 of the bill. RICO 
section 1963 provides for a m a x i m u m  penalty  of 20 years and 
$25,000.

Section 11.59.060 appears to be uniq ue to the bill.

Section 11.59.070 is similar to RICO section 1964(d).

Section 11.59.080 is similar to RICO section 1964(c)

Section 11.59.090 is a forfeiture provision similar to RICO
section 1963(c) but more specific as to property.

Section 11.59.100 is c o n ceptually similar to RICO section 
1964(a) and (b).

Section 11.59. 110 (a) is similar to RICO section 1968(a)

Subsectior (b) is similar to RICO section 1968(b).

Subsection (c) is similar to RICO section 1968(d).

Subsection (d) is similar to RICO section 1968(g).
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Subsection (e) is similar to RICO section 1968(f)(3).

Subsection (f) is similar to RICO section 1968 (f)(5).

Section 11.59.120 appears to be u nique to che bill.

Section 11.59.900 adopted the defini t i o n  for " e n t e r p r i s e 1 
from RICO section 1961(4). The defini t i o n  of "property" 
not found in RICO.

No additional sections of the bill appear w ithin RICO.

GWE:csh 
C3/043

Enclosure



C H A P T E R  9 6 — R A C K E T E E R  I N F L U E N C E D  A N D  
C O R R U P T  O R G A N I Z A T I O N S

S e c .
1 9 6 1 . D e f i n i t i o n s .
1 9 6 2 . P r o h i b i t e d  r a c k e t e e r in g  a c t iv i t i e s .
1 9 6 3 . C r im i n a l  p e n a lt i e s .
1 9 6 4 . C i v i l  r e m e d ie s .
1 9 6 5 . V e n u e  a n d  p r o c e s s .
1 9 6 6 . E x p e d i t i o n  o f  a c t io n s .
1 9 6 7 . E v id e n c e .
1 9 6 8 . C i v i l  in v e s t ig a t iv e  d e m a n d .

1 So  in o rig ina l. D ocs not con fo rm  to section catchline.

H i s t o r ic a l N o te
1970 Amendment. Pub .L . 9 1 -4 5 2 , T it le

IX , § 9 01 (a ), Oct. 15. 1970, 84 Stat. 941 ,
added chapter 96  and items 1961 to 1968.

C ro s s  R e fe re n c e s
Registration revoked fo r  v io la tion  o f  this chapter by com m odity dealer, see section 12a o f  T ill:

7, Agricu ltu re .

§ 1 9 6 1 . Definitions
A s  u s e d  in  t h i s  c h a p t e r—

( 1 )  " r a c k e t e e r i n g  a c t i v i t y ”  m e a n s  ( A )  a n y  a c t  o r  t h r e a t  in v o lv in g
m u r d e r ,  k i d n a p in g ,  g a m b l in g ,  a r s o n ,  r o b b e r y ,  b r i b e r y ,  e x t o r t i o n ,  or
d e a l in g  in  n a r c o t i c  o r  o t h e r  d a n g e r o u s  d r u g s ,  w h ic h  is  c h a r g e a b le  under 
S t a t e  la w  a n d  p u n i s h a b le  b y  im p r i s o n m e n t  f o r  m o r e  t h a n  o n e  y e a r ;  (B ) 
a n y  a c t  w h ic h  is  i n d i c t a b le  u n d e r  a n y  o f  t h e  f o l lo w i n g  p r o v i s i o n s  o f  title 
1 8 , U n i t e d  S t a t e s  C o d e :  S e c t io n  2 0 1  ( r e la t i n g  t o  b r i b e r y ) ,  s e c t io n  224 
( r e la t i n g  t o  s p o r t s  b r i b e r y ) ,  s e c t io n s  4 7 1 ,  4 7 2 ,  a n d  4 7 3  ( r e la t i n g  to 
c o u n t e r f e i t i n g ) ,  s e c t io n  6 5 9  ( r e la t i n g  t o  t h e f t  f r o m  in t e r s t a t e  s h ip m e n t ) 
i f  t h e  a c t  in d i c t a b le  u n d e r  s e c t io n  6 5 9  is  f e lo n i o u s ,  s e c t io n  6 6 4  (re la t in g  
t o  e m b e z z le m e n t  f r o m  p e n s io n  a n d  w e l f a r e  f u n d s ) ,  s e c t io n s  8 9 1 -8 9 4  
( r r ' i t i n g  t o  e x t o r t i o n a t e  c r e d i t  t r a n s a c t i o n s ) ,  s e c t io n  1 0 8 4  ( r e la t i n g  to 
th e  t r a n s m is s i o n  o f  g a m b l i n g  i n f o r m a t i o n ) ,  s e c t io n  1 3 4 1  ( r e la t i n g  to 
m a i l f r a u d ) ,  s e c t io n  1 3 4 3  ( r e la t i n g  t o  w i r e  f r a u d ) ,  s e c t io n  1 5 0 3  (re la t in g  
t o  o b s t r u c t i o n  o f  ju s t i c e ) ,  s e c t io n  1 5 1 0  ( r e la t i n g  t o  o b s t r u c t i o n  of 
c r im in a l  in v e s t ig a t i o n s ) ,  s e c t io n  1 5 1 1  ( r e la t i n g  t o  t h e  o b s t r u c t i o n  o f 
S t a t e  o r  lo c a l  la w  e n f o r c e m e n t ) ,  s e c t io n  1 9 5 1  ( r e la t i n g  t o  in te r fe re n c e  
w i th  c o m m e r c e ,  r o b b e r y ,  o r  e x t o r t i o n ) ,  s e c t io n  1 9 5 2  ( r e la t i n g  t o  ra c k e t­
e e r in g ) ,  s e c t io n  1 9 5 3  ( r e la t i n g  t o  i n t e r s t a t e  t r a n s p o r t a t i o n  o f  w age ring  
p a r a p h e r n a l i a ) ,  s e c t io n  1 9 5 4  ( r e la t i n g  t o  u n la w fu l  w e l f a r e  fu n d  pay- * 
m e n t s ) ,  s e c t io n  1 9 5 5  ( r e la t i n g  t o  t h e  p r o h i b i t i o n  o f  i l le g a l  g am b lin g  || 
b u s in e s s e s ' ) . sections 2 3 1 4  and 2 3 1 5  Oelntino to interstate frnncnnrinti'1"
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o f  s t o le n  p r o p e i t y ) ,  s e c t io n s  2 3 4 1 - 2 3 4 6  ( r e la t i n g  t o  t r a f f i c k i n g  in  
c o n t r a b a n d  c ig a r e t t e s ) ,  s e c t io n s  2 4 2 1 - 2 4  ( r e la t i n g  t o  w h i t e  s la v e  t r a f f i c ) ,  
( C )  a n y  a c t  w h ic h  is  i n d i c t a b le  u n d e r  t i t l e  2 9 ,  U n i t e d  S t a t e s  C o d e ,  
s e c t io n  1 8 6  ( d e a l i n g  w i t h  r e s t r i c t i o n s  o n  p a y m e n t s  a n d  lo a n s  t o  l a b o r  
o r g a n i z a t i o n s )  o r  s e c t io n  5 0 1 ( c )  ( r e la t i n g  t o  e m b e z z le m e n t  f r o m  u n io n  
fu n d s ) ,  o r  ( D )  a n y  o f f e n s e  i n v o lv i n g  f r a u d  c o n n e c t e d  w i t h  a  c a s e  u n d e r  
o t i c  1 1 , f r a u d  in  th e  s a le  o f  s e c u r i t i e s ,  o r  t h e  f e lo n i o u s  m a n u f a c t u r e ,  
im p o r t a t i o n ,  r e c e iv in g ,  c o n c e a lm e n t ,  b u y in g ,  s e l l i n g ,  o r  o t h e rw is e  d e a l ­
in g  in  n a r c o t i c  o r  o t h e r  d a n g e r o u s  d r u g s ,  p u n i s h a b le  u n d e r  a n y  la w  o f  
t h e  U n i t e d  S t a t e s ;

( 2 )  “ S t a t e "  m e a n s  a n y  S t a t e  o f  t h e  U n i t e d  S t a t e s ,  th e  D i s t r i c t  o f  
C o lu m b i a ,  th e  C o m m o n w e a lt h  o f  P u e r t o  R i c o ,  a n y  t e r r i t o r y  o r  p o s s e s ­
s io n  o f  t h e  U n i t e d  S t a t e s , a n y  p o l i t i c a l  s u b d iv i s i o n ,  o r  a n y  d e p a r tm e n t ,  
a g e n c y ,  o r  in s t r u m e n t a l i t y  t h e r e o f ;

( 3 )  “ p e r s o n "  in c lu d e s  a n y  i n d i v i d u a l  o r  e n t i t y  c a p a b le  o f  h o ld i n g  a  
le g a l o r  b e n e f ic i a l i n t e r e s t  in  p r o p e r t y ;

( 4 )  " e n t e r p r i s e "  in c lu d e s  a n y  i n d i v i d u a l ,  p a r t n e r s h i p ,  c o r p o r a t i o n ,  
a s s o c ia t i o n ,  o r  o t h e r  le g a l e n t i t y ,  a n d  a n y  u n io n  o r  g r o u p  o f  in d i v i d u a ls  
a s s o c ia t e d  in  f a c t  a l t h o u g h  n o t  a  le g a l e n t i t y ;

( 5 )  “ p a t t e r n  o f  r a c k e t e e r in g  a c t i v i t y "  r e q u i r e s  a t  le a s t  tw o  a c t s  o f  
r a c k e t e e r in g  a c t i v i t y ,  o n e  o f  w h ic h  o c c u r r e d  a f t e r  t h e  e f f e c t iv e  d a t e  o f  
t h i s  c h a p t e r  a n d  th e  la s t  o f  w h iu ;  o c c u r r e d  w i t h in  te n  y e a r s  ( e x c lu d i n g  
a n y  p e r i o d  o f  im p r i s o n m e n t )  a f t e r  t h e  c o m m is s io n  o f  a  p r i o r  a c t  o f  
r a c k e t e e r in g  a c t iv i t y ;

( 6 )  “ u n la w fu l  d e b t ”  m e a n s  a  d e b t  ( A )  i n c u r r e d  o r  c o n t r a c t e d  in  
g a m b l in g  a c t i v i t y  w h ic h  w a s  in  v i o la t i o n  o f  t h e  la w  o f  th e  U n i t e d  
S t a t e s ,  a  S t a t e  o r  p o l i t i c a l  s u b d iv i s io n  t h e r e o f ,  o r  w h ic h  is  u n e n fo r c e a b le  
u n d e r  S t a t e  o r  F e d e r a l  la w  in  w h o le  o r  in  p a r t  a s  t o  p r i n c ip a l  o r  
in t e r e s t  b e c a u s e  o f  t h e  la w s  r e la t i n g  t o  u s u r y ,  a n d  ( D )  w h ic h  w a s  
i n c u r r e d  in  c o n n e c t io n  w i t h  th e  b u s in e s s  o f  g a m b l in g  in  v i o la t i o n  o f  th e  
la w  o f  t h e  U n i t e d  S t a t e s , a  S t a t e  o r  p o l i t i c a l  s u b d iv i s i o n  t h e r e o f ,  o r  th e  
b u s in e s s  o f  le n d in g  m o n e y  o r  a  t h in g  o f  v a lu e  a t  a  r a t e  u s u r i o u s  u n d e r  
S t a t e  o r  F e d e r a l  la w , w h e r e  t h e  u s u r i o u s  r a t e  is  a t  le a s t  tw ic e  th e  
e n fo r c e a b le  r a t e ;

( 7 )  “ r a c k e t e e r in g  i n v e s t i g a t o r "  m e a n s  a n y  a t t o r n e y  o r  i n v e s t ig a t o r  s o  
d e s ig n a t e d  b y  th e  A t t o r n e y  G e n e r a l  a n d  c h a r g e d  w i th  th e  d u t y  o f  
e n f o r c i n g  o r  c a r r y i n g  i n t o  e f f e c t  t h i s  c h a p t e r ;

( 8 )  “ r a c k e t e e r in g  in v e s t ig a t io n ”  m e a n s  a n y  i n q u i r y  c o n d u c t e d  b y  a n y  
r a c k e t e e r in g  in v e s t ig a t o r  f o r  t h e  p u r p o s e  o f  a s c e r t a in in g  w h e t h e r  a n y  
p e r s o n  h a s  b e e n  i n v o lv e d  in  a n y  v i o la t i o n  o f  t h i s  c h a p t e r  o r  o f  a n y  f i n a l  
o r d e r ,  ju d g m e n t ,  o r  d e c r e e  o f  a n y  c o u r t  o f  th e  U n i t e d  S t a le s ,  d u ly  
e n t e r e d  in  a n y  c a s e  o r  p r o c e e d in g  a r i s i n g  u n d e r  t h i s  c h a p t e r ;

( 9 )  “ d o c u m e n t a r y  m a t e r i a l "  in c lu d e s  a n y  b o o k ,  p a p e r ,  d o c u m e n t ,  
r e c o r d ,  r e c o r d i n g ,  o r  o t h e r  m a t e r i a l ;  a n d

( 1 0 )  “ A t t o r n e y  G e n e r a l "  in c lu d e s  th e  A t t o r n e y  G e n e r a l  o f  th e  U n i t ­
e d  S t a t e s ,  t h e  D e p u t y  A t t o r n e y  G e n e r a l  o f  t h e  U n i t e d  S t a t e s ,  a n y  
A s s is t a n t  A v ' o r n e y  G e n e r a l  o f  t h e  U n i t e d  S t a t e s , o r  a n y  e m p lo y e e  o f  
th e  D e p a r t m e n t  o f  J u s t ic e  o r  a n y  e m p lo y e e  o f  a n y  d e p a r tm e n t  o r  
a g e n c y  o f  t h e  U n i t e d  S t a t e s  s o  d c s ic n a t e d  b v  th e  A t ln r n e v  General t o



18 § 1961 CRIMES Pt. | . h <)(, RACKETEER

c a r r y  o u t  t h e  p o w e r s  c o n f e r r e d  o n  t h e  A t t o r n e y  G e n e r a l  by  t b  
c h a p t e r .  A n y  d e p a r tm e n t  o r  a g e n c y  s o  d e s ig n a t e d  m a y  u se  in  invest! 
g a t i o n s  a u t h o r i z e d  b y  th is  c h a p t e r  e i t h e r  t h e  in v e s t ig a t iv e  p ro v is io n ?  o' 
t h i s  c h a p t e r  o r  th e  in v e s t ig a t iv e  p o w e r  o f  s u c h  d e p a r tm e n t  o r  agency 
o t h e rw is e  c o n fe r r e d  b y  la w .

(A d d e d  P u b .L . 9 1 - 4 5 2 ,  T i t le  IX ,  § 9 0 1 (a ) ,  O c t . 15 . 1 9 7 0 , 8 4  S ta t . 9 4 1 , and  am enb : 
P u b .L .  9 5 - 5 7 5 ,  § 3 (c ) ,  N o v . 2 , 1 9 7 8 , 9 2  S ta t . 2 4 6 5 ; P u b .L .  9 5 - 5 9 8 ,  T it le  III 
§ 3 1 4 (g ) ,  N o v . 6 , 1 9 7 8 , 9 2  S ta t . 2 6 7 7 . )

H i s t o r ic a l N o te
References in Text, Sections 201 , 224.

471 , 472 , 473 , 659 , 664 , 801 to 894 . 1034, 
1341, 1343, 1503, 1510, 1511, 1951, 1952,
1953. 1954, 1955. 2314 , 2315 , and 2421 ,o  
2424  o f  title 18. United States Code, re ferred 
to  in par. ( 1 ) ( B ) ,  are sections 201, 224 , 471 ,
472 , 473 , 659 , 664 , 891 to 894, 1084, 1341, 
1343, 1503, 1510 , 1511, 1951. 1952, 1953,
1954, 1955, 23 14 , 2315 , and 242 ! to 2 4 2 4  o f  
this title , respectively.

Sections 186 and 501 (c ) o f  title 29 , United 
States Code, re ferred to in par. ( l j t C ) ,  arc 
sections 186 and 501 (c ) o f  T itle 29 , L abo r, 
respectively.

T he  effective date o f  this chapter, re ferred 
to in par. (5 ) , is Oct. 15, 1970.

1978 Amendments. Par. ( I ) ( B ) .  Pub .L . 
9 5 -5 7 5  inserted "sections 2 34 1 -2 3 4 6  (re la ting  
to tra ffick ing  in contraband cigarettes)," fo l­
low ing "sections 2314 and 2315 (re la ting  to 
interstate transportation  o f  stolen p ro p e r ly )," .

Par. ( I ) ( D ) .  Pub .L . 9 5 -5 9 8  substituted 
" fra u d  connected with a case under title  11" 
fo r  "bank rup tcy  fraud ".

E ffec tive  D ate  o f  1978 Amendments. 
Amendment by Pub .L . 9 5 -5 9 8  effective Oct. 
I , 1979, see section 4 0 2 (a ) o f  Pub .L . 9 5 -5 9 8 , 
set ou t as an E ffective Date note preceding 
section 101 o f  T it le  I t ,  Bankruptcy.

Amendment by Pub .L . 9 5 -5 7 5  effective 
N ov . 2, 1978, see section 4 o f  Pub .L . 9 5 -5 7 5 , 
set nut as an E ffective Date note under sec­
tion 2341 o f  this title.

S h o rt T it le . Section t o f  Pub .L . 9 1 -4 5 2  
provided in part: "T h a t this Act (enacting 
sections 841 lo  848 , 1511, 1623, 1955, 1961 to 
1968, 3331 to 3334 , 3503, 3504 , 3575 to 3578 , 
and 6001 to 6005  o f  this title, ann section 
1826 o f  T it le  28 , Judiciary and Judicia l P ro ­
cedure, amending sections 835, 1073, 1505, 
1954, 2424 , 2516 , 2517 , 3148 , 3486, and 3 500  
o f  this title , sections 15, 87 f. 135c, 499m , and 
2115  o f  T it le  7, Agricu ltu re , section 25  o f 
T itle  I I ,  Bankruptcy , section 1820 o f  T it le  12, 
Bank', and Banking, sections 49 , 77v , 7Su, 
79 r, 8 0 a - 4 l ,  8 0b -9 , 155, 717m , 1271, and 
1714 o f  T itle  15, Com merce and T rade , sec­

tion 8 2 5 f o f  T it le  16, Conservation. seut •
1333 o f  T itle  19, Custom s Duties, section J*’ 
o f  T it le  21 , Food  and D rugs, section 161 rT 
T it le  29, Labor, section 506  o f  T itle  33, Njsi 
gation and Navigable W aters, sections 4 '  
and 2201 o f  T itle  42 , The Public Health ar: 
W e lfa re , sections 157 and 362 o f  Title 45 
Ra ilro ad s , section 1124 o f  T it le  46, Slnppir.j 
section 4 09  o f  T it le  47 , Telegraphs. Tele, 
phones, and R ad io  telegraphs, sections 9. 45 
46 , 916 , 1017, and 1484 o f  fo rm e r Title 40 
T ranspo rta tion , section 792 o f  T itle  50, W»i 
and N ationa l Defense, and sections 64 )i 
1152, 2026 , and fo rm e r section 2155 o f Title 
50, Append ix, repealing sections 837, 895 
1406, and 2 S I4  o f  this title, sections 32 an) 
33 o f  T itle  15; sections 4874  and 7493 c< 
T itle  26 , In te rna l Revenue Code, section IV  
o f  T it le  46 , sections 47  and 48 o f  former Title 
49 , and sections 121 to 144 o f  Title 50. 
enacting provisions set out as notes under thu 
section and sections 841 , 1511, 1955. prcced 
ing 3331 , preceding 3481, 3504 , and 6001 if 
this title , and repealing p rovisions set out a n  
note under section 2 510  o f  this title ] maybe 
cited as the 'O rganized C rim e C on tro l Act of 
1970 ’ . "

Sepa rab ility  o f  P rov is ions . Section 1301 
o f  Pub .L . 9 1 -4 5 2  provided that: “ I f  the pro 
visions o f  any part o f  this Act (see Short Tille 
note set out above] o r  the application thcrerf 
to any person o r  circumstances be held inval­
id. the p rovisions o f  the o the r parts and then 
app lication to o th e r persons o r  circumstances 
sha ll not be affected thereby ."

P res iden t’s Commission on Organized 
C rim e; T ak ing  o f Testim ony and Receipt o( 
Evidence. Pub .L . 9 8 -3 6 8 , Ju ly 17, 1984, 98 
Stat. 490 , provided that:

" T A K IN G  O F  T E S T IM O N Y  A N D  
R E C E IP T  O F  E V ID E N C E

" S uction 1, The Com m ission established 
by the President by Executive O rde r 12435, 
dated Ju ly  28 , 1983 [set ou t as a note under 
this section] (he re ina fte r in this jo in t resolu­
tion re ferred to as the 'Comm ission '), may 
ho ld  hearings. The  powers authorized hy
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• ‘ revo lu tion  sha ll be lim ile 
•: 1 - r i l l in section 2 o f that 

I ’ <• t'nrilm iSMOii, o r  a mem
■.vinii o r m em ber o f  the s 
*">n designated by the 

purpose , may administc 
,o  '"s . exam ine witnesses.

"S U B P E N A  PO  
s i i  2 . la )  The Comn 
• i itv r  o f  the Commission '

• i ’ v the Com m ission , shal
M ir suhpenas requiring 

! testim ony o f  witnesses
• >i o f  in fo rm a tion  relating t

op  ition  by the Commis
• ■» requ ire  the person to wl 

j" ,s in c e  such in fortnatioi
• r  such person is to testif 

r  o f  w itnesses and I lie pi 
Icnce m ay be required

- ' f o i l the ju risd ic tion  o f  the
• . designated p lace r f  inte 
\  person  to  whom  a subp 
•'’ !» subsection is directed
• n m ove to  enlarge o r si 
’ tendance and testimony,
i ts li or m od ify  a subpcna f 
i in fo rm a tio n  i f  it is unrcas 
v r In  the case o f  a subpi

; t|s<se o f  tak ing a dcpo
• iin in a tion , the person to 

" i 4 r  .my m otion  permitted
i the  I id e r .i l Ru les o f  Cis 

t b i t l )  In  case o f  contun 
' “ •> a suhpcna issued to a 

lio n , a c ou rt o f  the Uni 
lu tisd ic tion  o f  which tin 

1 to  appear o r  produce infi 
" i the ju risd ic tion  o f  whit 
1 mihI, resides, o r  trails,iet 
■ 11 - •!* app lica tion  by the A
• an- lo  such person an ore! 
jx is n t i to appear before tin

f *ro a m em ber o f the < 
• o r , , i f  tin.- S| af f  o f  the 4 
n i lc i l by the Commission ' 
t lic te  lo  give testimony or 
n oi (e la ting  to the mallet 
•l o i, a' required by the subf 

obey such o rde r o f tl 
I mushed by the court as a 

" i 2 ) The Commission is 
t m te il S lates fo r the purpo 
" I the  Federa l Ru les o f  Cis 

" t e l P rocess o f  a court 
lin n  m ay he made under lit 
s en  e il in a ju d ic ia l district v 
requ ired  to be served is I
ii m s .id s  business.
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o f  this chapter, and that a ll the m em bers o f  
the conspiracy knowingly agreed to  pa rtic i­
pate in o r  conduct the enterprise th rough  a 
pattern o f  racketeering. U .S . v. R iccobene,
C .A .P a .1 983 , 709 F .2d  214, ce rtio ra ri denied 
104 S .C t. 157.

A s entity providing numerous leg itim ate 
services, and as incorporated body unde r sta le 
laws, corpora tion  which owned and operated 
retirem ent community had ascertainable 
structure apart from  any predicate acts o f  
m ail fraud and was thus app rop ria te ly  named 
as "en te rp rise " in complaints fo r purposes o f 
stating c la im  under this chapter. Dennett v. 
Berg. C .A .M o .1 982 . 685 F .2d  1053 , on  re ­
hearing 710  F .2d 1361, certio ra ri denied 104 
S.C t. 527.

Lengthy association between tw o defend­
ants. who on number o f occasions sough t to 
introduce agent and informant to  sources o f 
narcotics located in various parts o f  coun try  
so that they cou ld obtain percentage o f  any 
resu lting narcotics transactions, defendants' 
demand o f  payments from  agent fo r  in trodu c ­
tions to narcotics sources, and attem pt to 
provide in form ant with "c rew " to  fac ilitate 
narcotics distribution, standing ap a rt from  
prcdica'e acts o f  charged narcotics d is trib u ­
tion, established existence o f  c rim ina l "en te r­
p rise" required fo r charge under th is chapter. 
U .S . v. D eR osa . C .A .C a l. l9 8 2 , 6 7 0  F .2 d  889, 
ce rtio ra ri denied 103 S.Ct. 353 , 372 , 4 5 9  U .S . 
993 , 1014, 74 L .Ed .2d  391, 507.

Th is chapter's definition o f  "en te rp rise " 
covered the enterprise alleged in the instant 
case, v iz., a "g roup  o f  individuals associated 
in fact w ith various co rpo ra tion s." U .S . v, 
Thcvis, C .A .G a .1 982 , 665 F .2d  616 . rehearing 
denied 671 F ,2d 1379, certiorari denied 102 
S .C t. 2300 , 456  U .S . 1008, 73 L .E d .2 d  1303, 
certio ra ri denied 102 S.Ct. 3489 , 4 5 8  U.S. 
1109, 73 L .E d .2d  1303, certio ra ri denied 103 
S .C t. 57, 459  U .S . 825, 74 L .F .d .2d 61 .

Enterprise charged in indictment unde r this 
chapter, a group o f  individuals associated in

fact fo r  purpose o r  establishing a pattern ,r 
racketeering activity in the New York i *  
New Jersey w aterfron t businesses, was m  
outside scope o f  term  “ enterprise" as e» 
p loyed in this chapter. U .S . v. Clemente
C .A .N .Y . 1981, 6 4 0  F .2d  1069, ccrtioran i , 
nied 102 S .C t. 102, 4 5 4  U .S . 820 , 70 L  Ed ;• 
91 .

Defendant's c ircle o f  bribed racehorse jtvV 
eys who were jo ined  through defendant wttV 
a c ircle o f  in fo rm ed bettors who profited fror 
the illega l fix ing o f  races constituted an enter 
prise that was un law fu l under this chapter 
U .S . v. E rric o . C .A .N  Y . I9 8 0 , 635 F.2d 111 
certio ra ri denied 101 S .C t. 3142 , 453 US 
911 , 69 L .E d .2d  994 .

Evidence that defendant conducted alTam 
o f  loca l union by serving as ch ie f stcwati! 
when he appointed h im se lf as a union steward 
and accepted payment as union steward from 
con tracto rs fo r  services which were not ren­
dered was sufficient to  show that his illegal 
activities were in (he conduct o f  the union'i 
a ffa irs  and that he was thus engaged in an 
"en te rp rise " fo r purposes o f  this chap'er 
U .S . v. K aye , C .A .I I1 .1977, 556 F.2d 855, 
certio ra ri denied 98  S .C t. 395 , 434 U.S. 921. 
54 L  E d .2d 277.

This chapter cou ld  p rope rly  be applied to 
the conduct o f  the afTairs o f  an cntcrpme 
whose o n ly  business was the loaning o f  mon­
ey at usurious interest rates, through the 
co llec tion  o f  un law fu l debts and conspiracy to 
accomplish the same. U .S . v . Castellano,
D .C .N .Y . 1975, 4 1 6  F .Supp. 125.
102, M ’ sccllancous en titles not considered 

enterprises
Securities accounts in which defendant bt> 

ker a lleged ly gained an interest as result >< 
v io la tions o f  securi'ics laws were not "enr.e- 
prises" w ithin meaning o f  this chapter, f.t re 
C an tanc lla  and E .F . H u tton  and Co., Inc. 
Securities L itigation , D .C .I ’ a .1984, 583
F .Supp. 1388.

CRIMES Pi. j

§ 1 9 6 2 . Prohibited activities
( a )  I t  s h a l l  b e  u n la w fu l  f o r  a n y  p e r s o n  w h o  h a s  r e c e iv e d  a n y  in c om e  

d e r i v e d ,  d i r e c t ly  o r  i n d i r e c t l y ,  f r o m  a  p a t t e r n  o f  r a c k e t e e r in g  a c t iv i t y  o r 
t h r o u g h  c o l le c t i o n  o f  a n  u n la w f u l  d e b t  in  w h ic h  s u c h  p e r s o n  h a s  p a r t ic i ­
p a te d  a s  a  p r i n c ip a l w i t h in  t h e  m e a n in g  o f  s e c t io n  2 ,  t i t l e  1 8 , U n i t e d  S ta tes  
C o d e ,  t o  u s e  o r  in v e s t , d i r e c t l y  o r  i n d i r e c t l y ,  a n y  p a r t  o r  s u c h  in c o m e ,  o r  the 
p r o c e e d s  o f  s u c h  in c o m e , in  a c q u i s i t i o n  o f  a n y  in t e r e s t  in ,  o r  th e  e s t a b lis h ­
m e n t  o r  o p e r a t i o n  o f ,  a n y  e n t e r p r i s e  w h ic h  is  e n g a g e d  in ,  o r  t h e  a c t iv i t ie s  o f  
w h ic h  a f f e c t ,  in t e r s t a t e  o r  f o  e ig n  c o m m e r c e .  A  p u r c h a s e  o f  s e c u r i t i e s  on  
t h e  o p e n  m a r k e t  f o r  p u r j .  is e s  o f  in v e s tm e n t ,  a n d  w i t h o u t  t h e  in t e n t io n  o f
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. o n t r o l l i n g  o r  p a r t i c ip a t i n g  in  t h e  c o n t r o l  o f  th e  i s s u e r ,  o r  o f  a s s is t in g  
m o t h e r  t o  d o  s o ,  s h a l l  n o t  b e  u n la w fu l  u n d e r  th is  s u b s e c t i o n  i f  t h e  s e c u r i t i e s  
o f  t h e  is s u e r  h e ld  b y  th e  p u r c h a s e r ,  th e  m e m b e rs  o f  h i s  im m e d ia t e  f a m i ly ,  
a n d  h is  o r  t h e i r  a c c o m p li c e s  in  a n y  p a t t e r n  o r  r a c k e t e e r i n g  a c t i v i t y  o r  t h e  
c o l le c t i o n  o f  a n  u n la w fu l  d e b t  a f t e r  s u c h  p u rc h a s e  d o  n o t  a m o u n t  in  th e  
a g g re g a te  t o  o n e  p e r c e n t  o f  t h e  o u t s t a n d in g  s e c u r i t i e s  o f  a n y  o n e  c la s s ,  a n d  
S o  n o t  c o n f e r ,  e i t h e r  in  la w  o r  in  fa c t ,  th ^  p o w e r  t o  e le c t  o n e  o r  m o r e  
d i r e c t o r s  o f  t h e  is s u e r .

( b )  I t  s h a l l  b e  u n la w fu l  f o r  a n y  p e r s o n  t h r o u g h  a  p a t t e r n  o f  r a c k e t e e r in g  
a c t iv i t y  o r  t h r o u g h  c o l le c t i o n  o f  a n  u n la w fu l  d e b t  t o  a c q u i r e  o r  m a in t a in ,  
d i r e c t ly  o r  i n d i r e c t l y ,  a n y  in t e r e s t  in  o r  c o n t r o l  o f  a n y  e n t e r p r i s e  w h ic h  is  
engaged in ,  o r  th e  a c t iv i t i e s  o f  w h ic h  a f f e c t ,  in t e r s t a t e  o r  f o r e i g n  c o m m e r c e .

( c )  I t  s h a l l  b e  u n la w fu l  f o r  a n y  p e r s o n  e m p lo y e d  b y  o r  a s s o c ia t e d  w i th  
a n y  e n t e r p r i s e  e n g a g e d  in ,  o r  t h e  a c t iv i t ie s  o f  w h i c h  a f f e c t ,  in t e r s t a t e  o r  
fo r e ig n  c o m m e r c e ,  t o  c o n d u c t  o r  p a r t ic ip a t e ,  d i r e c t ly  o r  i n d i r e c t l y ,  in  t h e  
c o n d u c t  o f  s u c h  e n t e r p r i s e ’ s  a f f a i r s  t h r o u g h  a  p a t t e r n  o f  r a c k e t e e r i n g  a c t i v i t y  
o r  c o l le c t i o n  o f  u n la w fu l  d e b t .

( d )  I t  s h a l l  b e  u n la w fu l  f o r  a n y  p e r s o n  t o  c o n s p i r e  t o  v i o la t e  a n y  o f  t h e
p r o v i s i o n s  o f  s u b s e c t i o n s  1 ( a ) ,  ( b ) ,  o r  ( c )  o f  th is  s e c t i o n .
(Added Pub.L. 91 -452 , Title IX , § 901(a), Oct. 15, 1970, 84 Slat. 942.)

1 So  in o rig ina l. P robab ly  shou ld  be “ subsection".

H i s t o r ic a l N o te
References in T ex t. Section 2, title  18. I-cgi'slaUte H is to ry . For legislative hii ory 

Un ited S lates Code, re ferred to in subsec. (a ) , and purpose o f  P u b .L . 9 1 -4 5 2 , see 1970 J .S
is section 2  o f  this lit le . Code Cong, and A dm . News, p. 4007 .

C ro s s  R e fe re n c e s
C iv il action fo r  th reefo ld  damages, see section 1964 o f  this title.
C ou rt o rders to  restrain v io lations o f  this section, sec section 1964 o f  this title.

F e d e ra l P ra c t ic e  and  P ro c e d u re
Rendering o f  verdicts, see SVright: C rim ina l 2d § 511 et scq.

W e s t 's  F e d e ra l F o rm s
Ind ic tm ent— conspiracy, see § 7165 .30 .
M andato ry  nature o f  fo rfe itu re , see Com ment preceding § 7101.
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Genera lly 63
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755



18 § 1962
Note 102

CRIMES h. |
W harton 's  ru le  d id  not bar maintenance o f  

counts charg ing conspiracy under this section 
and substantive v io la tion  o f  this section. 
U .S . v. B o ffa , D .C . D e l. 1980, 513 F .Supp. 444 .

103. S ing le  o r  m u ltip le  conspiracies
Even i f  ju r y  in acquitting defendants on 

consp iracy count concluded that they were 
not m em bers o f  the enterprise, same did not 
prec lude subsequent conspiracy conviction, i f  
two conspiracies were distinct c rim ina l 
schemes. U .S . v. Russotti, C .A .N .Y .P  83 , 
717 F .2 d  27 , ce rtio ra ri denied 104 S.C t ',273.

B r ie f cessation o f  a rson activity did not 
divide arson -insu rance fraud  enterprise in to 
two conspiracies so long  as there was an 
overlap  in m ethod and personnel between the 
two stages o f  the g roup ’s operations. U .S . v. 
Lcmm , C .A .N cb .1 9 8 2 , 6 8 0  F .2d  1193, ce rtio ­
rari denied 103 S .C t. 7 3 9 , 459  U .S . I I 10, 74 
L .E d .2d  9 60 .

Because indictment charging defendants 
with v io la ting  this section p rope rly  defined 
the en te rp rise  as F lo r id a 's  T h ird  Judicia l C i r ­
cuit, and p rop e rly  alleged a single pattern o f  
racketeering activ ity , the indictment p rope rly  
charged a sing le conspiracy. U .S . v. S tratton ,
C .A .L a .1 9 8 1 , 649  F .2d  1066,

Indictment charging consp iracy under th.i 
section did not allege m u ltip le  conspiracies 
but, rather, on ly  sUg le  consp iracy to partui 
pate in activities o f en terp rise th rough p a llo r 
o f  racketeering encompassing 62  predicate 
acts o f  mail fraud: how ever, i f  evidence ( /  
fe rcd at tria ' presented va rian ce  in  p ro o f don 
onstrating multip le conspiracies, which aflfcct 
cd substantial rights o f  defendants, thp 
wou ld  be entitled to acqu itta l on conspiracv 
charge. U .S . v. Bo ffa , D .C .D e l.1 9 8 0 , 51'- 
F .Supp. 444.

Evidence demonstrated sing le conspiracy 
making proper jo inder o f  defendants in indict­
ment charging violation o f  th is section and 
conspiracy to commit that o ffense . U.S » 
C lemente, D .C .N .Y .I9 8 0 , 4 9 4  F .Supp. 1310 
certio ra ri denied 640 F .2 d  1069, ccrtioran 
denied 102 S.Ct. 102, 4 5 4  U .S . 820, 70 
L .E d .2d  91.
104 . Term ination o f consp iracy

Fact that some consp ira to rs w ithdraw or 
that methods used to perpetuate the scheme 
change slightly does not ind icate that one 
conspiracy has ended and that another hav 
begun o r  that a fatal va riance exists when the 
indictment alleges a single consp iracy . U.S 
v. Lynch , C .A .I II .I9 8 3 . 6 9 9  F .2d  839 .

§ 1 9 6 3 . Crim inal penalties
( a )  W h o e v e r  v i o la t e s  a n y  p r o v i s i o n  o f  s e c t io n  1 9 6 2  o f  th i s  c h a p t e r  s h a l l  be 

f i n e d  n o t  m o r e  t h a n  $ 2 5 , 0 0 0  o r  im p r i s o n e d  n o t  m o r e  th a n  tw e n t y  y e a r s ,  o r  
b o t h ,  a n d  s h a l l  f o r f e i t  t o  t h e  U n i t e d  S ta t e s  ( 1 )  a n y  in t e re s t  h e  h a s  a c q u ire d  
o r  m a i n t a in e d  in  v i o la t i o n  o f  s e c t io n  1 9 6 2 ,  a n d  ( 2 )  a n y  i n t e r e s t  in ,  s e c u r ity  
o f ,  c la im  a g a in s t ,  o r  p r o p e r t y  o r  c o n t r a c t u a l  r ig h t  o f  a n y  k i n d  a f f o r d i n g  a 
s o u r c e  o f  i n f lu e n c e  o v e r ,  a n y  e n t e r p r i s e  w h ic h  h e  h a s  e s t a b l i s h e d ,  o p e r a t e d , 
c o n t r o l l e d ,  c o n d u c t e d ,  o r  p a r t i c ip a t e d  in  th e  c o n d u c t  o f ,  in  v i o la t i o n  o f  
s e c t io n  1 9 6 2 .

( b )  I n  a n y  a c t i o n  b r o u g h t  b y  th e  U n i t e d  S ta t e s  u n d e r  'h i s  s e c t i o n ,  the  
d is t r i c t  c o u r t s  o f  t h e  U n i t e d  S t a t e s  s h a l l  h a v e  ju r i s d ic t i o n  t o  e n t e r  su ch  
r e s t r a i n in g  o r d e r s  o r  p r o h i b i t i o n s ,  o r  t o  t a k e  s u c h  o t h e r  a c t i o n s ,  in c lu d in g ,  
b u t n o t  l im i t e d  t o ,  t h e  a c c e p t a n c e  o f  s a t i s f a c t o r y  p e r f o r m a n c e  b o n d s ,  in 
c o n n e c t i o n  w i t h  a n y  p r o p e r t y  o r  o t h e r  in t e r e s t  s u b je c t  t o  f o r f e i t u r e  u n d e r  
th is  s e c t i o n ,  a s  i t  s h a l l  d e e m  p r o p e r .

( c )  U p o n  c o n v i c t i o n  o f  a  p e r s o n  u n d e r  t h i s  s e c t io n , t h e  c o u r t  s h a l l 
a u t h o r i z e  t h e  A t t o r n e y  G e n e r a l  t o  s e i z e  a l l  p r o p e r t y  o r  o t h e r  in te re s t  
d e c la r e d  f o r f e i t e d  u n d e r  t h i s  s e c t io n  u p o n  s u c h  t e rm s  a n d  c o n d i t i o n s  a s  the  
c o u r t  s h a l l  d e e m  p r o p e r .  I f  a  p r o p e r t y  r i g h t  o r  o t h e r  i n t e r e s t  is  n o t 
e x e r c i s a b le  o r  t r a n s f e r a b le  f o r  v a lu e  b y  t h e  U n i t e d  S ta te s , i t  s h a l l  e x p i r e ,  a n d  
s h a l l  n o t  r e v e r t  t o  t h e  c o n v i c t e d  p e r s o n .  A l l  p r o v is io n s  o f  la w  r e l a t i n g  to  
th e  d i s p o s i t i o n  o f  p r o p e r t y ,  o r  t h e  p r o c e e d s  f r o w i th e  s a le  t h e r e o f ,  o r  th e  
r e m is s i o n  o r  m i t i g a t i o n  o f  f o r f e i t u r e s  f o r  v i o la t i o n  o f  th e  c u s t o m s  la w s ,  a n d  
th e  c o m p r o m i s e  o f  c la im s  a n d  th e  a w a r d  o f  c o m p e n s a t io n  t o  i n f o r m e r s  in
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respect o f  s u c h  f o r f e i t u r e s  s h a l l  a p p ly  t o  f o r f e i t u r e s  i n c u r r e d ,  o r  a l le g e d  t o  
h a v e  b e e n  i n c u r r e d ,  u n d e r  t h e  p r o v i s i o n s  o f  t h i s  s e c t io n ,  i n s o f a r  a s  a p p l i c a ­
b le  a n d  n o t  in c o n s is t e n t  w i t h  th e  p r o v i s i o n s  h e r e o f .  S u c h  d u t i e s  a s  a re  
im p o s e d  u p o n  th e  c o l le c t o r  o f  c u s t o m s  o r  a n y  o t h e r  p e r s o n  w i t h  re s p e c t  l o  
the d is p o s i t i o n  o f  p r o p e r t y  u n d e r  t h e  c u s t o m s  la w s  s h a l l  b e  p e r f o r m e d  u n d e r  
this c h a p t e r  b y  th e  A t t o r n e y  G e n e r a l .  T h e  U n i t e d  S t a t e s  s h a l l  d i s p o s e  o f  a l l  
su ch  p r o p e r t y  a s  s o o n  a s  c o m m e r c i a l l y  fe a s ib le ,  m a k in g  d u e  p r o v i s i o n  f o r  
the r i g h t s  o f  in n o c e n t  p e r s o n s .
( Added I’ub.L. 91-452 , Title IX, § 901(a ), Oct. 15. 1970, 84 S at 943.)

H is t o r ic a l N o te
T ransfe r o f  Functions. A ll offices o f  c o l- in the Appendix to T itle  5 , G ove rnm en t O r-

Iccior o f  customs, com ptro lle r o f  custom s, ganization and Employees. A ll functions o f
v irveyo r o f  customs, and appraiser o f  mer- the o ffices elim inated were a lready vested in
vhandisc in the Bureau o f  Custom s o f  the the Secretary o f  the T reasu ry  by R co rg . Platt
Department o r  the Treasury to which np- N o . 2 6  o f  1950, eff, Ju ly  31 , 1950, 15 F .R ,
pointmcnts were required to be made by the 4 9 3 5 . 64 Stat. 1280, set ou t in the Appendix
President with the advice and consent o f  the t0  -j-jt |e 5
Senate were o rdered  abolished, w ith such  o f­
fices to be term inated not la te : than Occ, 31 , Leg is lative H is to ry . F o r  legislative history 
1966 . by Rco rg . P lan  No. I o f  1965, e ff. M ay and purpose o f  Pub .L . 9 1 -4 5 2 , see 1970 U .S .
25, 1965, 30 F .R . 7035 , 79 Stat. 1317, set out Code Cong, and Adm . News, p. 4007 ,

C r o s s  R e fe re n c e s
Wire o r  o ra l communications, au tho riza tion  fo r  in terception , to  p rov ide evidence o f  offenses 

under th is section, sec section 2 5 1 6  o f  th is title . ’

W e s t ’ s F e d e ra l F o rm s
Forfeitu res, sec § 5891 ct scq.
Sentence and fine, see § 7531 et scq.
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C R IM E S  Ft. | , , ,  9 6  R A C K E T E E R  IN F L U E N C E D  O R G S .

167.   Im m unity  o f  witnesses
There  was no  v io la tion  o f  use immunity 

con ferred on A lcoho lic  Beverage C on tro l 
C om m issioner regarding use in his prosecu­
tion fo r  v io lations o f  this scc lion , H obbs Act, 
section 1951 o f  this title , and m ail fraud 
statute, section 1341 o f  this title , o f  grand 
ju r y  transcrip t o f  his e a rlie r testimony in 
investigation o f  gubernatoria l campaign fi­
nancing o r  o f  his statements made to Federa l 
Bureau o f  Investigation du ring  such investiga­
tion where government was unaware o f  tran ­
scrip t until late in its investigation o f  defend­
ant and had not used transcrip t fo r  investiga­
tion purposes o r  fo r p reparation  fo r  tr ia l o f  
defendant and where government satis fac to ri­
ly  established that im munized statements in­
cluded in Federa l Bureau o f  Investigation 
interview  fo rm s had not been used in connec­
tion with prosecution o f  defendant. U .S . v. 
Barber, C .A .W .V n .1 982 , 668 F .2d  778 , ce rtio ­
ra r i denied 103 S .C t. 66.

§ 1 9 6 4 . Civil remedies

In  prosecution fo r , among other thinp 
participation in a ffa irs  o f  police dcpartmrr- 
th rough a pattern o f  racketeering activity 
court d id  not e r r  in denying motion to in 
munize defense witnesses inasmuch as defend 
ant made no show ing that there was in  
excu lpato ry evidence he wished lo  prcwr: 
U .S . v. N ac rc lli, D .C .P a .1 9 7 9 , 468  F.Supp 
241 .

168. C red ib ility  o f  witnesses 
In prosecution invo lv ing alleged violation! 

o f  this chapter, it was not an abuse o f  discre­
tion to  exclude defense evidence seeking to 
attack principa l witness' c red ib ility at trial b) 
show ing he was biased against defendant! 
because they had repelled his homosexual 
advances. U .S . v . D icciduc, C.A .FIa.1979, 
603 F .2d  535, certio ra ri denied 100 S.Ct 
1345, 445  U .S . 946 , 63 L ,E d .2d  781 , certiora­
ri denied 100 S .C t. 1842 , 4 4 6  U .S . 912, 61 
L .E d .2d  266.

( a )  T h e  d i s t r i c t  c o u r t s  o f  t h e  U n i t e d  S t a t e s  s h a l l  h a v e  ju r i s d i c t i o n  to 
p r e v e n t  a n d  r e s t r a i n  v i o la t i o n s  o f  s e c t io n  1 9 6 2  o f  t h i s  c h a p t e r  b y  issu ing  
a p p r o p r i a t e  o r d e r s ,  i n c lu d in g ,  b u t  n o t  l im i t e d  t o :  o r d e r i n g  a n y  p e r s o n  to 
d iv e s t  h im s e l f  o f  a n y  in t e r e s t ,  d i r e c t  o r  in d i r e c t ,  in  a n y  e n t e r p r i s e ;  im p o s in g  
r e a s o n a b le  r e s t r i c t i o n s  o n  th e  f u t u r e  a c t iv i t i e s  o r  in v e s tm e n t s  o f  a n y  p e rs o n , 
in c lu d in g ,  b u t  n i t  l im i t e d  t o ,  p r o h i b i t i n g  a n y  p e r s o n  f r o m  e n g a g in g  in  the 
s a m e  t y p e  o f  e n d e a v o r  a s  th e  e n t e r p r i s e  e n g a g e d  in ,  t h e  a c t iv i t i e s  o f  w h ich  
a f f e c t  i n t e r s t a t e  o r  f o r e i g n  c o m m e r c e ;  o r  o r d e r i n g  d i s s o lu t i o n  o r  r e o r g a n i z a ­
t i o n  o f  a n y  e n t e r p r i s e ,  m a k in g  d u e  p r o v i s i o n  f o r  t h e  r i g h t s  o f  in n o c e n t  
p e r s o n s .

( b )  T h e  A t t o r n e y  G e n e r a l  m a y  in s t i t u t e  p r o c e e d in g s  u n d e r  t h i s  s e c t io n . 
I n  a n y  a c t i o n  b r o u g h t  b y  t h e  U n i t e d  S ta t e s  u n d e r  th i s  s e c t io n ,  t h e  c o u r t  
s h a l l  p r o c e e d  a s  s o o n  a s  p r a c t i c a b le  t o  t h e  h e a r in g  a n d  d e t e rm in a t i o n  
t h e r e o f .  P e n d in g  f i n a l  d e t e rm in a t i o n  t h e r e o f ,  t h e  c o u r t  m a y  a t  a n y  tim e  
e n t e r  s u c h  r e s t r a i n in g  o r d e r s  o r  p r o h i b i t i o n s ,  o r  t a k e  s u c h  o t h e r  a c t io n s , 
i n c lu d in g  t h e  a c c e p t a n c e  c  s a t i s f a c t o r y  p e r f o r m a n c e  b o n d s ,  a s  i t  s h a l l  d e em  
p r o p e r .

( c )  A n y  p e r s o n  i n ju r e d  in  h is  b u s in e s s  o r  p r o p e r t y  b y  r e a s o n  o f  a  v i o la t i o n  
o f  s e c t io n  1 9 6 2  o f  t h i s  c h a p t e r  m a y  s u e  th t . e f o r  in  a n y  a p p r o p r i a t e  U n i t e d  
S t a t e s  d i s t r i c t  c o u r t  a n d  s h a l l  r e c o v e r  t h r e e f o ld  th e  d a m a g e s  h e  s u s t a in s  a n d  
th e  c o s t  o f  t h e  s u i t ,  i n c lu d in g  a  r e a s o n a b le  a t t o r n e y ’ s  fe e .

( d )  A  f i n a l  ju d g m e n t  o r  d e c r e e  r e n d e r e d  in  f a v o r  o f  t h e  U n i t e d  S t a t e s  in  
a n y  c r im in a l  p r o c e e d in g  b r o u g h t  b y  th e  U n i t e d  S t a t e s  u n d e r  t h i s  c h a p t e r  
s h a l l  e s t o p  th e  d e fe n d a n t  f r o m  d e n y in g  t h e  e s s e n t i a l a l l e g a t i o n s  o f  th e  
c r im in a l  o f f e n s e  in  a n y  s u b s e q u e n t  c i v i l  p r o c e e d in g  b r o u g h t  b y  t h e  U n i t e d  
S ta t e s .
(Added Pub.L. 91^152, Title IX , § 901(a), Oct. 15, 1970, 84 Stat. 943.)
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H is t o r ic a l N o te

I cg.'ilntive H is to ry . F o r  legislative h istory 
•ntl purpose o f  Fub .L . 9 1 -4 5 2 , sec 1970 U.S. 
i , Me C'ong. and Adm . News, p. 4007

C ro s s  R e fe ren c e s

service o f  process, sec section 1965 o f  this title.

F e d e ra l P ra c t ic e  and  P rnccdu

I'm vision tha t c rim ina l conviction sha ll estop defendant in sn 
States, see W righ t. M ille r  & C ooper: Jurisdiction § 44

W e s t ’ s  F e d e ra l F o rm s

Jurisdiction and venue in district courts, matters pertaining t< 
la x a t io n  o f  costs, sec §§ 4 612  to 4632 .
I ’ le litn in a ry  in junctions and tem porary restraining orders, m:o

scq.
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CRIMES Pi. J

\ l defendants operated as 
gang and conspired to  
icnts as ostensible carpe l 
icy cou ld steal jew elry , 
ills , D .C .N .Y .1 9 8 3 , 564

sim ila r to  b ill o f  particu- 
idings seeking c iv il treble 
chapter. Hache Halsey 

v. 'I racy C o llin s  Bank & 
i I9H3, 558 F .Supp  1042.

complaints su ffic ien t 
a lleged that defendants 

cted and participated in 
which engaged in a pat- 

> activity and affected in- 
’  stated cause o f  action 
u flic icn l to  w ithstand mo- 
nker R am o  C o rp . v . Un it- 

Inc .. C A .1 1 I.I9 8 3 , 713

ate D irec to r o f  Insurance, 
ito r o f  insurer, su ffic iently 
under this chapter by o ffi- 
parcnt co rpo ra tion , who 

it ly  continued insu rer in 
lint o f  insolvency and loo t- 
most p ro fitab le  and Icasi 
Kgrnvating the insolvency, 
i, C .A .l l l .  1983 , 7 U  F .2d

Missions and m isreprcscnta- 
sufficicnt to state claim s 

,f  T itle  15 were sufficient to 
this chapter. In  rc Canta- 
ton and C o ., In c . Securities 
t.1984 , 583 F .Supp . 1381..
•ing that fo rm e r v icc-prc.i- 
'ankruptcy, while cm p lo ’ ed 
later, by a new ly To' ned 
ich one o f  deb to r’s custom- 
intracts a lm ost immediately 
fo r bankruptcy , conducted 

n conduct o f  deb tor’ s a ffa irs 
irmcd co rp o ra tion ’s a ffa irs  
m  o f  racketeering activity 
• o f  action unde r this chap- 

ID T  C o rp ., D .C .D c l. 1984,
l.
f  stated c la im " r ' r  several 
sale o f  securities, and th ird  
nt incorporated a ll p rio r a lle - 
oeded to  ullcgc a pattern o f 
cd on the e a r lie r accounts, 
a pattern o f  racketeering 

i f this chapter. Y ancosk i v. 
Co., Inc ., D .C .P a .1 9 8 3 . 581

A llega tions by New  Y o rk  Com m issioner nf 
A g ricu ltu re  and M arkets that slaughterhouse 
and principa ls thereof, th rough repeated in­
stances o f  underweighting and m isgradin; 
s laughtered cattle and through use o f  the 
m ails and w ire communications, defrauded 
both the fa rm ers whose cattle were slaugh­
tered and the New  Y o rk  State B rucc llnu i 
Indem nity  P rog ram  and that operation o f the 
s laughterhouse afTeclcd interstate com m ertr 
were suffic ient to plead c la im  fo r  re lie f unit 
th is chapter. Gcrace v. U tica V ea l C o ., In c .
D .C .N .Y . 1984, 580  F .Supp . 1465.

C om p la in t a lleg ing that p la in tiffs  were de­
frauded ou t o f  substantia l sums o f monc> 
thereby su ffering in ju ry  in ’ ’ the ir business nr 
p rop e rty " w ithin meaning o f  this section and 
that p la in tiffs  were defrauded by defendants 
acting jo in t ly  as "en te rp rise " and th,V defend­
ants conducted a ffa irs  o f  that enterprise 
"th rough  a pattern o f  racketeering activity" 
was su ffic ient to state c la im  under this sec­
tion. W in d so r Associates, Inc . v. G recnfeld.
D .C .M c i.1983 , 564  F .Supp . 273.

C om p la in ts which a lleged that certain indi­
v idua l defendants were “ persons" who con­
ducted a ffa irs  o f  tw o interstate “ enterprises." 
i.e ., two banks, th rough "patte rns o f  racket­
eering activ ity ”  consisting o f  severa l acts of 
m ail fraud  adequately described v io la tion  o f 
this chapter to state e’.s im  fo r re lie f. Lode i 
Leonardo . D .C .I II . 1982, 557  F .Supp. 675.

In  c iv il so il under this chapter and federal 
securities laws, a llegations that appraiser de­
stroyed accurate appraisa ls o f  p roperty in 
decedent’s estate and substituted fraudulent 
appraisa ls fo r purpose o f  ju stify ing  transfer of 
estate p rope rty  at deflated prices and allega­
tions that appraiser fraudu len tly  converted 
assets o f  the estate fo r  his own benefit were 
sufficient to  state c la im  fo r  re lie f against ap­
praiser. G un th e r v. D inge r, D .C .N .Y .1 982. 
547  F .Supp . 25.

Action b rought by buyer o f  low  pressure, 
high speed, flex ib le  coup lings insta lled in 
main p ropu lsion  units o f  lightcr-aboard-ship 
vessel owned by buyers fo r  damages involving 
alleged fa ilu res o f  coup lings did not state 
c la im  on which re lie f cou ld  be granted under 
this section. W aterm an S.S. C o rp . v. Avon­
da le Sh ipyards, In c ., D .C .L a .1 9 8 1 , ''-7 
F .Supp. 256 .

A lleged breach by defendant assignee ol 
agreement fo r  assignment o f  lease o f  premises 
and activities o f  defendant attorneys in re­
tu rn ing sum held in es row  to assignee pursu­
ant to  agreement a fte r k  nd lo rd  executed lease 
o f  prem ises to another r 'rporation , which in 
fact was a lleged ly assigi re’s a lte r ego, fell 
w ithin broad scope o f  this chapter and stated
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i . i e  o f action fo r  v io la tion  o f  this chapter. 
,-renview Trad ing C o ., Inc . v. Hershtnan & 

|r ..h e r, P .C ., 1984, 473  N .Y .S .2 d  722 , 123 
s l i c ’ d 152.

l O. M iscellaneous com p la in1* insuffic ient 
Complaint which sim ply asserted that dc- 

’"•Jant used the m ails o r  wires “ in connec- 
. n with his business en te rp rise" was insu ffi- 
,*si! to show how the defendant used the 
- i l ls  nr wire communications m furtherance 
/  i  scheme to defraud and thus insufficient 

itate a c laim  under this section. Ca liber 
Pinners, Ltd. v. AfTeld, D .C .I I I . 1984, 583
■ Supp. 1308,

Wire fraud as predicate offense under this 
*• jpter was inadequately pled by insurance 
i mpany against its fo rm e r employee, where 
fc-.usation o f  w ire fraud  was prem ised on 
•Irphnnc calls to  company's po licyho lders in 
• l.ich false representations about company 
m t  allegedly made, but there was no allega-
■ ■n that fo rm er employee wns one o f  rep re­

sentatives o f  riva l insurance company making 
a'U or that he was responsible fo r  acts o f  
k «e representatives. Saine v. A .I .A ., Inc., 
OC.Colo. 1984, 582 F .Supp . 1299.

Allegations o f  churn ing by brokerage firm  
W  not state a c la im  under this section. D iv - 
-i) Const. & R ea lty  C o rp ., Inc . v. M e rrill 
Ijnch Pierce Fenner &  Sm ith , Inc., D .C .F Ia . 
:<3, 575 F.Supp. 712.
Complaint which did not a llege any garden 

•indy fraud as (he predicate fo r a c laim  
.n.ler this chapter but which alleged a fa ilu re  
• ’ produce money fo r  a business venture as 
qreed, which alleged that the fa ilu re  to p ro ­
duce the money was th r resu lt o f  fraud , and 
•huh alleged that fo u r letters were mailed as 
ran o f the scheme did  not adequately allege 
't< mail fraud which was asscrtcdly the p rrd - 
cjte fo r the c la im  under this chapter. Serig 
• South Cook C oun ty  Service C o rp ., D .C .I II . 
:,s 4, 581 F .Supp. 575.

Complaint grounded so le ly  in securities 
'•rut! actions did not state cause o f  action 
•M tr this chapter, alleged fraudu lent con- 
2jvM being m ere ly  predicate act o f  rneketccr- 

activity prohibited by this chapter. R ich - 
uJuin v. Shcarson /Am crican  Express C o ., 
! v .  D .C .N .Y .1983 , 573 F .Supp . 133.

C om p la in t, in which investo r a lleged that 
there had been churn ing , trad ing in unsuita­
ble p rog ram s, v io la tion  o f  exchange ru les, 
m isrepresentations and om issions, con tro llin g  
person liab ility  as aiders 3nd abettors and fo r 
fa ilu re  to  supervise, a ll in v io la tion  o f  federa l 
securities laws, did not state cause ~ action 
under subsec. (c ) o f  th is section, in view o f  
fact that purposes and intent o f  this chapter 
were not directed towards such alleged activ i­
ties and that sufficient remedies were avail­
ab le to investo r under federa l ar.d state secu­
rities laws and the com m on law. N o land  v, 
G u rle y , D .C .C o lo .1 9 8 3 , 5 6 6  F .Supp. 210.

W here com p la in t under this chapter 
against b ro ke r d id  not allege that he ever had 
any ownersh ip interest in brokerage partner­
ship alleged as the "en te rp rise ," n o r was rt 
a lleged that he used 5 percent comm ission he 
earned on p la in tiffs ’ transactions to invest in 
partnersh ip , p la in tiffs  fa iled  to  adequate ly a l­
lege, on part o f  b roke r, v io la tion  o f  section 
1962 o f  this title proh ib iting an ind iv idua l 
from  using money received th rough a pattern 
o f  racketeering lo  invest in the enterprise. 
K im m e l v. Peterson, D .C .P a .1 9 8 3 , 565 
F .Supp. 476 .

C om p la in t a lleg ing that attorneys v io lated 
this chapter by assisting p ro  sc defendants in 
state cou rt action failed to  sta le  c la im  fo r  
re lie f; lim ited assistance attorneys provided 
in preparing pleadings fo r  p ro  se defendants 
did not constitute any fo rm  o f  fraud  but was 
w ho lly  p rope r, especially where law  firm  had 
to  appear fo r  one o f  the defendants in the 
s late cou rt action . M artin -T rigona v, D ’Am - 
uto &  Lynch , D .C .N .Y .1 9 8 3 , 559  F.Supp. 
533.

C la im  o f  c iv il v io la tion  o f  this chapter by 
stockb roke r, who advised certain o f  his cus­
tomers to  buy target co rp o ra tion ’s stock and 
purchased target c o rp o ra tion ’s stock Tor his 
own account based upon noupublic in fo rm a ­
tion regarding p lanned tender o ffe r obtained 
through unauthorized disc losure o f  invest­
ment b anker’s employee, fa iled to  state cause 
o f  action where c la im  rested on mere fact that 
s tockb roke r had been convicted o r  v io lating 
some o f  provisions listed by this chapter as 
underly ing felonies. M oss v. M organ Stan ley 
Inc ., D .C .N .Y .1 9 8 3 , 553 F .Supp. 1347, a f­
firm ed 719  F .2d  5, ce rtio ra ri denied 104 S.C t. 
1280.

§ 1 9 6 5 .  V e n u e  a n d  p r o c e s s

(a ) A n y  c i v i l  a c t i o n  o r  p r o c e e d in g  u n d e r  t h i s  c h a p t e r  a g a in s t  a n y  p e r s o n  
may be in s t i t u t e d  in  t h e  d i s t r i c t  c o u r t  o f  t h e  U n i t e d  S t a t e s  f o r  a n y  d i s t r i c t  in  
*h ic h  s u c h  p e r s o n  r e s id e s , is  f o u n d ,  h a s  a n  a g e n t ,  o r  t r a n s a c t s  h is  a f f a i r s .

m
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( b )  I n  a n y  a c t io n  u n d e r  s e c t io n  1 9 6 4  o f  t h i s  c h a p t e r  in  a n y  d is t r ic t  c o e - 
o f  th e  U n i t e d  S ta t e s  in  w h ic h  it is  s h o w n  t h a t  t h e  e n d s  o f  ju s t i c e  r e q u i r e  th r 
o t h e r  p a r t ie s  r e s id in g  in  a n y  o t h e r  d i s t r i c t  b e  b r o u g h t  b e fo r e  th e  c o u r t ,  the 
c o u r t  m a y  c a u s e  s u c h  p a r t i e s  t o  b e  s u m m o n e d ,  a n d  p r o c e s s  f o r  t h a t  p u r jw  
m a y  b e  s e r v e d  in  a n y  ju d i c i a l  d i s t r i c t  o f  t h e  U n i t e d  S t a t e s  b y  th e  m a rs lu  
t h e r e o f .

( c )  I n  a n y  c iv i l  o r  c r im in a l  a c t io n  o r  p r o c e e d in g  in s t i t u t e d  b y  th e  United 
S t a t e s  u n d e r  t h i s  c h a p t e r  in  t h e  d i s t r i c t  c o u r t  o f  t h e  U n i t e d  S ta t e s  f o r  am 
ju d i c i a l  d i s t r i c t ,  s u b p e n a s  is s u e d  b y  s u c h  c o u r t  t o  c o m p e l t h e  a t t e n d a n c e  c*
w itn e s s e s  m a y  b e  s e r v e d  in  a n y  o t h e r  j u d i c i a l  d i s t r i c t ,  e x c e p t  t h a t  in  am
c iv i l  a c t io n  o r  p r o c e e d in g  n o  s u c h  s u b p e n a  s h a l l  b e  is s u e d  f o r  s e r v ic e  up.'- 
a n y  in d i v i d u a l w h o  re s id e s  in  a n o t h e r  d i s t r i c t  a t a  p la c e  m o r e  th a n  ore
h u n d r e d  m i le s  f r o m  t h e  p la c e  a t  w h ic h  s u c h  c o u r t  is  h e ld  w i t h o u t  a p p rova
g iv e n  b y  a  ju d g e  o f  s u c h  c o u r t  u p o n  a  s h o w in g  o f  g o o d  c a u s e .

( d )  A l l  o t h e r  p r o c e s s  in  a n y  a c t i o n  o r  p r o c e e d in g  u n d e r  t h i s  c h a p t e r  mat 
b e  s e r v e d  o n  a n y  p e r s o n  in  a n y  ju d i c i a l  d i s t r i c t  in  w h ic h  s u c h  p e r s o n  resides 
is  f o u n d ,  h a s  a n  a g e n t ,  o r  t r a n s a c t s  h is  a f f a i  's.
(Added Pub.L. 91 -452 , Title IX, § 901(a). Oct. 1 i, 1970, 84 Stat. 944.)

H is t o r ic a l N o l j
le g is la t iv e  H is to ry . F o r legislative h istory 

and purpose o f  Pub .L . 9 1 -4 5 2 . see 1970 U .S .
C ode Cong, and Adttv News, p. 4007 .

W e s t ’ s F e d e ra l F o rm s
Jurisd iction and venue in district courts, m atters pertaining to, see § 1003 el seq.
Service o f  process, sec § 1201 ct seq.
Subpcnivs, sec § 3981 e l seq.

N o te s  o f  D e c is io n s
Agents 3  ate to inquire whether action can be main-
Com pla in t 0  mined under section 1391 o f  T itle  28. Van
Construction  with o the r law s 1 Schaick v. C hu rch  o f  Scien to logy o f  Califor-
Found 4  niu. Inc .. D .C .M ass .!9 8 2 , 535 F .Supp. 1125M isce llaneous actions venue im proper 10 _  .. ..........................
Pu rpose 2 1 ,ra ,,sac ls  his a ffa irs  m tins section
Summoning pa rlie s 7 is synonym ous w ith term  “ transacts business"
T ransacts a ffa irs  5  in sc t,ion  22 ° r  T , lle  15- K m P v ' VescaT rnn sfc r 8 D .C .C a l.1 9 7 2 , 342  F .Supp. 120.
W eight o f  contacts test

2. Pu rpose
Th is section is not intended to be exclusive. 

1, C onstruction with o the r laws but is intended to  libera lize  existing venue
I f  venue in d istrict cou rt fo r  the N orthe rn  provisions. Van Schaick v. C hu rch  o f  Scien-

D istrict o f  G eorg ia  was p rope r under b road to logy o f  C a lifo rn ia , In c ., D .C .M ass . 1982.
ju risd ic tiona l p rovisions o f  section 78aa o f  535 F .Supp. 1125. Sec, a lso Fa rm ers  Bank of
T it le  15, i l was a lso  p rope r fo r  o i lie r re lated State o f  D e l. v. B e ll M ortg . C o rp .. D .C .Dc l.
v io lations o f  law  that were alleged, bu l c laim s 452  F .Supp. 1278.
under this chapter were required to satisfy 
independent venue requirements o f  this see- 3 . Agents
lion . C lement v. Pc liar, D .C .G a .I9 8 3 , 575 Under Ib is section re lating to venue in 
F .Supp. 436 . private actions, term  “ lias an agent" was

W here venue is im p rope r under special restricicd to ind iv idua l d rfend  ,nts and did
venue p rovis ion o f  this section, it is appropri- not app ly  as against co ; c defendants.

32R
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Note 6

» n f v, Vcsco, D .C .C a l.1 9 7 2 , 342  F .Supp.
- M

■ Found
I o r co rpo ra te  defendant, in private action 

-.Ic r this section, p rovid ing that venue is 
••"per where defendant “ resides, is found, 
iv 3n agent, o r  transacts his a ffa irs ,”  to  be 
'■tind" in d istric t w ithin meaning o f  this 
/vtion, it must Ire present in d istric t hy its 
•Peers and agents ca rry ing  on business o f  
rpora lion . Van Schaick v. C hu rch  o f  

v /irn io logy o f  C a lifo rn ia , In c ., D .C .M ass . 
<«2, 535 F .Supp . 1125.
Where co rpo ra te  defendant in private ac- 
n under this chapter maintained no  o ffice 

•i d istrict, had no  o ffice rs o r  employees 
irrying on its business there, and did not 

perform any services, se ll any services o r  se ll 
o n  products w ithin d istric t, and did not pay 
on  co rpo ra te  o r  franchise taxes in district, 
'•fendant was not " fo u n d "  w ithin district 
«>ihin this section. K in g  v. Vcsco, D .C .C a l.
11’ 2, 342  F .Supp . 120.

*. T ransacts a ffa irs  
Venue in the Southern D istrict o f  New

V.uk over c iv il c la im  brought under this 
li.ipter ag irnst certain ind iv idua l defendants 

was im proper, where none o f those defend- 
uils resided in that district- o r  maintained 
■Ificcs in  New  Y o rk  and o il trad ing com pany 
’ il whose b eh a lf the defendants acted trans­
acted a ll o f  its business from  offices in Pcnn- 
vvltaniu; "transacts his a ffa irs "  language in 
this section re fers to personal a ffa irs  o f  the 
lefendant, no t a ffa irs  he may have transacted 
"ii beha lf o f  his em p loyer. Bu lk  O il (U S A ) 
Inc v. Sun  O i l T rad ing  C o „  D .C .N .Y .1 9 8 3 , 
">'4 F .Supp. 36.
A W eight o f  contacts test 

To  meet “ weight o f  the contacts" test fo r 
venue in a  c iv il action brought under this 
vhaplcr, i l must be shown that there is venue 
"ver defendant due to his own contacts with 
district. Fa rm ers  Bank o f  State o f  D e l. v. 
Hell M ortg . C o rp .. D .C .D c l. 1978, 452
F.Supp. 1278.

7. Sum m oning parties 
W here there was no  d : .net in which venue 

was p rope r as to a ll d .icn d an ls  on the basis o f  
residency o r  the transacting o f  business and 
where venue lay in D e law are with respect to 
a m a jo rity  o f  defendants, and where interests 
o f  ju stice and ju d ic ia l econom y dictated that 
the who le  action be tried in one cou rt i f  
possible, ends o f  justice required that nonresi­
dent defendant be brought before cou rt under 
this section. Fa rm ers Bank o f  State o f  D e l.

v. Be ll M ortg . C o rp .. D .C .D c l. 1978, 577 
F .Supp . 34.
8 . T rnnsfc r 

The re  was no  substantial prejudice in refus­
a l to transfer to another district prosecution 
fo r v io lations o f  this chapter where defend­
ants pointed on ly  to  newspaper artic les deal­
ing with apprehension o f  several allegedly 
noto rious subversives about the time o f  trial 
and failed to  show  any connection between 
those artic les and the indictment. L'.S v. 
D ickens. C .A .N .J .I9 8 2 , 695  F .2d  765, certio­
ra r i denied 103 S .C t. 1792 

In  prosecution fo r  interstate 'ransporlation 
o f  stolen p roperty , engaging in a pattern o f 
racketeering activ ity , and conspiring to par­
ticipate in racketeering activity, tria l judge 
did not abuse his d iscretion in denying de­
fendant's m otion fo r  change n f venue from 
the D istric t o f  U tah to the District o f  Nevada 
on  (he grounds that lie . another defer,dant. 
and  witnesses they intended lo  call resided in 
Nevada, and that character witnesses enjoyed 
reputations fo r  integrity in Nevada, in that 
U tah was the location o f  events like ly to be in 
issue as well as the location o f  documents and 
records like ly  to  be involved , and thus while 
factors cited b y , defendant would have sup­
ported granting o f  the m otion, when weighed 
in context they d id  not compel iliat result. 
U .S . v. Calabrese. C .A . U tah 1981, 645 F.2d 
1379, ce rtio ra ri denied 101 S.Ct. 3008, 451 
U .S . 1018, 69  L .E d .2d  300 , certiorari denied 
102 S .C t. 127, 4 5 4  U .S  831 . 70 L .fid .2d 108.

Inasmuch as none o f  the defendants in 
action seeking damages fo r violations o f  this 
chapter resided ir. N orthern  District o f  New 
Y o rk  and that there were absolutely no con­
tacts with N o rth e rn  D istrict o f  New York 
except that p la intiffs alleged that the impact 
o f  the conspiracy was felt in that district, 
venue in the N o rth e rn  D istrict o f  New York 
was inappropriat e however, in interest o f 
ju stice , cou rt wou ld transfer action to the 
Southern  D istrict o f  New Y o rk  where, fo r 
venue purposes, the weight o f  the contacts lay 
and where venue was p rope r as lo  a ll parties 
Soper v. Simmons In te rn . Ltd .. D .C .N .Y . 
1983. 582 F .Supp. ‘>87.

A ction  seeking to  en join o rde r o f  North 
C a ro lin a  U tilities Commission se lli.'g  retail 
rates fo r u tility  was transferred from  Eastern 
D istric t o f  Tennessee to  Eastern District o f  
N o rth  C aro lin a , as venue was proper only in 
ju d ic ia l d istrict where a ll defendants resided 
o r  in which c la im  arose, no defendants resid­
ed in Eastern D istrict o f  Tennessee, rates 
were set in N o rth  Caro lina , direct object o f 
challenged rates was N o rth  Carolina public 
u tility  and m a jo rity  o f  relevant evidence and
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witnesses was located in N o rth  Caro lina .
A lum inum  Co . o f  Am erica v. U tilities Com 'n 
o f  N o rth  C a ro lin a , D .C .T cnn .1982 , 548  
F.Supp. 18.

P re tria l pub lic ity su rround ing  charges o f  
m ail fraud  under section 134! o f  this title  and 
racketeering under this chapter against six 
defendants, including governo r o f  the state, 
was not o f  such a qua lity  tha t it cou ld  be 
considered inherently pre jud ic ia l so  as to w ar­
ran t grant o f  change o f  venue p r io r to vo ir 
d ire o f  potentia l ju ro rs . U .S . v . M andcl,
D .C .M d .1 9 7 6 , 4 1 5  F .Supp. 1033.
9 . Com plaint

Even though com p la in t b rought under this 
chapter alleged facts indicating that the c la im  
against some o f  the coconsp irato rs arose in 
the d istrict, where defendant was not alleged 
to have had any substantia l o r  significant 
contacts w ith the d istric t in connection with 
the conspiracy, venue as to  defendant was

§ 1 9 6 6 . Expedition o f  actions
I n  a n y  c i v i l  a c t i o n  i n s t i t u t e d  u n d e r  t h i s  c h a p t e r  b y  t h e  U n i t e d  S ta t e s  in

a n y  d i s t r i c t  c o u r t  o f  t h e  U n i t e d  S t a t e s , t h e  A t t o r n e y  G e n e r a l  m a y  f i le  w ith
t h e  c le r k  o f  s u c h  c o u r t  a  c e r t i f i c a t e  s t a t in g  t h a t  in  h is  o p i n i o n  t h e  c a s e  is  o f
g e n e r a l p u b l i c  im p o r t a n c e .  A  c o p y  o f  t h a t  c e r t i f i c a t e  s h a l l  b e  fu rn is h e d
im m e d ia t e ly  b y  s u c h  c le r k  t o  t h e  c h i e f  ju d g e  o r  i n  h i s  a b s e n c e  t o  the
p r e s id in g  d i s t r i c t  ju d g e  o f  t h e  d i s t r i c t  in  w h ic h  s u c h  a c t i o n  is  p en d in g .
U p o n  r e c e ip t  o f  s u c h  c o p y ,  s u c h  ju d g e  s h a l l  d e s ig n a t e  im m e d ia t e ly  a  ju d g e
o f  t h a t  d i s t r i c t  t o  h e a r  a n d  d e t e rm in e  a c t i o n .  T h e  ju d g e  s o  d e s ig n a t e d  sh a ll
a s s ig n  s u c h  a c t i o n  f o r  h e a r i n g  a s  s o o n  a s  p r a c t i c a b le ,  p a r t i c i p a t e  in  the
h e a r in g s  a n d  d e t e rm in a t i o n  t h e r e o f ,  a n d  c a u s e  s u c h  a c t i o n  t o  b e  e x p e d i t e d  in e v e r y  w a y .

(A d d e d  P u b .L . 9 1 - 4 5 2 ,  T i t le  I X ,  § 9 0 1 (a ) ,  O c t . 15, 1 9 7 0 , 8 4  S ta t . 9 4 4 . )

H i s t o r ic a l N o te
Legis lative H is to ry . F o r  legislative h istory 

and purpose o f  Pub .L . 9 1 4 5 2 ,  see 1970 U .S .
Code Cong , and Adm . News, p. 4007 .

§ 1 9 6 7 . Evidence

I n  a n y  p r o c e e d in g  a n c i l l a r y  t o  o r  in  a n y  c i v i l  a c t io n  in s t i t u t e d  b y  th e
U n i t e d  S t a t e s  u n d e r  t h i s  c h a p t e r  t h e  p r o c e e d in g s  m a y  b e  o p e n  o r  c lo s e d  to
t h e  p u b l i c  a t  t h e  d i s c r e t i o n  o f  t h e  c o u r t  a f t e r  c o n s i d e r a t i o n  o f  t h e  r i g h t s  o f  a f f e c t e d  p e r s o n s .

(A d d e d  P u b .L .  9 1 4 5 2 ,  T i t le  I X ,  § 9 0 1 (a ) ,  O c t . 15, 1 9 7 0 , 8 4  S ta t . 9 4 4 . )

im p rope r in that it was not alleged t lu : , 
c la im  against h im  arose in d istrict. Farm- 
Bank o f  State o f  D e l. «, B e ll Mortg. Co- 
D .C .D c l.1978, 4 5 2  F .S r pp. 1278.
10. M isce llaneous actions venue tmpropr 

Venue was not p rope r in Georgia as < 
c la im  that defendants violates, this chapter r  
transaction invo lv ing  sale o f  interests in Nr 
vada go ld  and s ilv e r m in ing venture where n 
defendant resided, was found  o r  had agent e 
G eorg ia  and m in im al contacts o f  defend"' 
w ith N o rth e rn  D istric t o f  G eo rg ia  in conr.ee 
lio n  w ith purchase o f  interests were not sufT. 
cient to constitute transaction o f  their affair 
w ith in Georg ia . C lem ent v. Pehar, D .C .G i 
1983, 575  F .Supp. 436 .

Evidence in p rivate treb le damage actto- 
b rought under this chapter was insufficient t 
establish venue with respect to  e ither indistJ 
ual defendant o r  co rp o ra te  defendant. Km; 
v. Vesco, D .C .C a l.1 9 7 2 , 342 F.Supp. 120
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I fg islative H is to ry . F o r  legislative h istory 
purpose o f  Pub .L . 9 1 4 5 2 ,  sec 1970 U .S .

•!r Cong, and Adm . News, p. 4007 .

$ 1968 . Civil investigative demand
( a )  W h e n e v e r  t h e  A t t o r n e y  G e n e r a l  h a s  r e a s o n  t o  b e l i e v e  t h a t  a n y  p e r s o n  

>r e n t e r p r is e  m a y  b e  in  p o s s e s s io n ,  c u s t o d y ,  o r  c o n t r o l  o f  a n y  d o c u m e n t a r y  
m a t e r ia ls  r e le v a n t  t o  a  r a c k e t e e r in g  in v e s t ig a t io n ,  h e  m a y ,  p r i o r  t o  th e  
m s t i tu t io n  o f  a  c i v i l  o r  c r im in a l  p r o c e e d in g  t h e r e o n ,  is s u e  in  w r i t in g ,  a n d  
cau se  t o  b e  s e r v e d  u p o n  s u c h  p e r s o n ,  a  c i v i l  in v e s t ig a t iv e  d e m a n d  r e q u i r in g  
such  p e r s o n  t o  p r o d u c e  s u c h  m a t e r i a l  f o r  e x a m in a t i o n .

(b )  E a c h  s u c h  d e m a n d  s h a l l—
( 1 )  s t a t e  th e  n a t u r e  o f  t h e  c o n d u c t  c o n s t i t u t in g  t h e  a l le g e d  r a c k e t e e r ­

in g  v i o la t i o n  w h ic h  is  u n d e r  in v e s t ig a t io n  a n d  th e  p r o v i s i o n  o f  la w  
a p p l i c a b le  t h e r e t o ;

( 2 )  d e s c r ib e  th e  c la s s  o r  c la s s e s  o f  d o c u m e n t a r y  m a t e r i a l  p r o d u c e d  
t h e r e u n d e r  w i t h  s u c h  d e f in i t e n e s s  a n d  c e r t a i n t y  a s  t o  p e rm i t  s u c h  
m a t e r i a l  t o  b e  f a i r l y  id e n t i f i e d ;

( 3 )  s t a t e  t h a t  th e  d e m a n d  is  r e t u r n a b le  f o r t h w i t h  o r  p r e s c r ib e  a  
r e t u r n  d a t e  w h ic h  w i l l  p r o v id e  a  r e a s o n a b le  p e r i o d  o f  t im e  w i t h in  w h ic h  
th e  m a t e r i a l  s o  d e m a n d e d  m a y  b e  a s s e m b le d  a n d  m a d e  a v a i la b le  f o r  
in s p e c t io n  a n d  c o p y in g  o r  r e p r o d u c t i o n ;  a n d

( 4 )  id e n t i f y  t h e  c u s t o d ia n  t o  w h o m  s u c h  m a t e r i a l  s h a l l  b e  m a d e  
a v a i la b le .

( c )  N o  s u c h  d e m a n d  s h a l l—
( 1 )  c o n t a in  a n y  r e q u i r e m e n t  w h ic h  w o u ld  b e  h e ld  t o  b e  u n r e a s o n a b le  

i f  c o n t a in e d  in  a  s u b p e n a  d u c e s  t e c u m  is s u e d  b y  a  c o u r t  o f  t h e  U n i t e d  
S t a t e s  in  a id  o f  a  g r a n d  j u r y  in v e s t ig a t i o n  o f  s u c h  a l le g e d  r a c k e t e e r in g  
v i o la t i o n ;  o r

( 2 )  r e q u i r e  t h e  p r o d u c t i o n  o f  a n y  d o c u m e n t a r y  e v id e n c e  w h ic h  
w o u ld  b e  p r i v i le g e d  f r o m  d i s c lo s u r e  i f  d e m a n d e d  b y  a  s u b p e n a  d u c e s  
t e c u m  is s u e d  b y  a  c o u r t  o f  t h e  U n i t e d  S ta t e s  in  a id  o f  a  g r a n d  j u r y  
in v e s t ig a t io n  o f  s u c h  a l le g e d  r a c k e t e e r in g  v i o la t i o n .

( d )  S e r v i c e  o f  a n y  s u c h  d e m a n d  o r  a n y  p e t i t i o n  f i le d  u n d e r  t h i s  s e c t io n  
m a y  b e  m a d e  u p o n  a  p e r s o n  b y —

( 1 )  d e l i v e r i n g  a  d u ly  e x e c u t e d  c o p y  t h e r e o f  t o  a n y  p a r t n e r ,  e x e c u t iv e  
o f f i c e r ,  m a n a g in g  a g e n t ,  o r  g e n e r a l a g e n t  t h e r e o f ,  o r  t o  a n y  a g e n t  
t h e r e o f  a u t h o r i z e d  b y  a p p o in tm e n t  o r  b y  la w  t o  r e c e iv e  s e r v ic e  o f  
p r o c e s s  o n  b e h a l f  o f  s u c h  p e r s o n ,  o r  u n o n  a n y  i n d i v i d u a l p e r s o n ;

( 2 )  d e l i v e r i n g  a  d u ly  e x e c u t e d  c o p y  t h e r e o f  t o  t h e  p r i n c ip a l  o f f i c e  o r  
n 'a e e  o f  b u s in e s s  o f  t h e  p e r s o n  t o  b e  s e r v e d ;  o r

( 3 )  d e p o s i t in g  s u c h  c o p y  in  th e  U n i  ,ed  S ta t e s  m a i l ,  b y  re g i s t e r e d  o r  
c e r t i f i e d  m a i l  d u ly  a d d re s s e d  t o  s u c h  p e r s o n  a t  i t s  p r i n r t p a l  o f f i c e  o r  
p la c e  o f  b u s in e s s .
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( c )  A  v e r i f i e d  r e t u r n  b y  th e  i n d i v i d u a l  s e rv i in g  a n y  s u c h  d e m a n d  ot 
p e t i t i o n  s e t t in g  f o r t h  th e  m a n n e r  o f  s u c h  s e r v ic e  s h a l l  b e  p r im a  fa c ie  p ro o f 
o f  s u c h  s e r v ic e .  I n  t h e  c a s e  o f  s e r v ic e  b y  r e g i s t e r e d  o r  c e r t i f i e d  m a i l ,  such 
r e t u r n  s h a l l  b e  a c c o m p a n i e d  b y  th e  r e t u r n  p o s t  o f f i c e  r e c e ip t  o f  d e li v e r ) '  o f 
s u c h  d e m a n d .

(D  ( 1 )  T h e  A t t o r n e y  G e n e r a l  s h a l l  d e s ig n a t e  a  r a c k e t e e r in g  in v e s t ig a t o r  to 
s e r v e  a s  r a c k e t e e r  d o c u m e n t  c u s t o d ia n ,  a n d  s u c h  a d d i t i o n a l  ra c k e te e r in g  
i n v e s t ig a t o r s  a s  l i e  s h a l l  d e t e rm in e  f r o m  t im e  t o  t im e  t o  b e  n e c e s s a r y  to 
s e r v e  a s  d e p u t i e s  t o  s u c h  o f f i c e r .

( 2 )  A n y  p e r s o n  u p o n  w h o m  a n y  d e m a n d  is s u e d  u n d e r  t h i s  s e c t io n  has 
b e e n  d u ly  s e r v e d  s h a l l  m a k e  s u c h  m a t e r i a l  a v a i la b le  f o r  in s p e c t io n  and 
c o p y in g  o r  r e p r o d u c t i o n  t o  t h e  c u s t o d ia n  d e s ig n a t e d  t h e r e in  a t  t h e  p r in c ip a l 
p la c e  o f  b u s in e s s  o f  s u c h  p e r s o n ,  o r  a t  s u c h  o t h e r  p la c e  a s  s u c h  c u s to d ia n  
a n d  s u c h  p e r s o n  t h e r e a f t e r  m a y  a g r e e  a n d  p r e s c r ib e  in  w r i t in g  o r  a s  the 
c o u r t  m a y  d i r e c t ,  p u r s u a n t  t o  t h i s  s e c t io n  o n  t h e  r e t u r n  d a t e  s p e c i f ie d  in 
s u c h  d e m a n d ,  o r  o n  s u c h  la t e r  d a t e  a s  s u c h  c u s t o d ia n  m a y  p r e s c r ib e  in 
w r i t in g .  S u c h  p e r s o n  m a y  u p o n  w r i t t e n  a g r e e m e n t  b e tw e e n  s u c h  p e rson  
a n d  th e  c u s t o d ia n  s u b s t i t u t e  f o r  c o p ie s  o f  a l l  o r  a n y  p a r t  o f  s u c h  m a te r ia l 
o r i g i n a ls  t h e r e o f .

( 3 )  T h e  c u s t o d ia n  t o  w h o m  a n y  d o c u m e n t a r y  m a t e r i a l  is  s o  d e liv e re d  
s h a l l  t a k e  p h y s i c a l p o s s e s s io n  t h e r e o f ,  a r id  s h a l l  b e  r e s p o n s ib le  f o r  th e  use 
m a d e  t h e r e o f  a n d  f o r  t h e  r e t u r n  t h e r e o f  p u r s u a n t  t o  t h i s  c h a p t e r .  T h e  
c u s t o d ia n  m a y  c a u s e  'h e  p r e p a r a t i o n  o f  s u c h  c o p ie s  o f  s u c h  d o c u m e n t a r y  
m a t e r i a l  a s  m a y  b e  \ t i r e d  f o r  o f f i c i a l  u s e  u n d e r  r e g u la t i o n s  w h ic h  s h a l l  be 
p r o m u lg a t e d  b y  th e  A t t o r n e y  G e n e r a l .  W h i l e  in  t h e  p o s s e s s io n  o f  the 
c u s t o d ia n ,  n o  m a t e r i a l  s o  p r o d u c e d  s h a l l  b e  a v a i la b le  f o r  e x a m in a t i o n ,  
w i t h o u t  th e  c o n s e n t  o f  t h e  p e r s o n  w h o  p r o d u c e d  s u c h  m a t e r i a l ,  b y  a n y  
i n d i v i d u a l o t h e r  t h a n  th e  A t t o r n e y  G e n e r a l .  U n d e r  s u c h  r e a s o n a b le  te rm s  
a n d  c o n d k ’ o n s  a s  th e  A t t o r n e y  G e n e r a l  s h a l l  p r e s c r ib e ,  d o c u m e n t a r y  m a te ­
r i a l  w h i le  in  t h e  p o s s e s s io n  o f  t h e  c u s t o d ia n  s h a l l  b e  a v a i la b le  f o r  e x a m in a ­
t i o n  b y  th e  p e r s o n  w h c  p r o d u c e d  s u c h  m a t e r i a l  o r  a n y  d u ly  a u th o r i z e d  
r e p r e s e n t a t i v e s  o f  s u c h  p e r s o n .

( 4 )  W h e n e v e r  a n y  a t t o r n e y  h a s  b e e n  d e s ig n a t e d  t o  a p p e a r  o n  b e h a l f  o f  the 
U n i t e d  S ta t e s  b e fo r e  a n y  c o u r t  o r  g r a n d  j u r y  in  a n y  c a s e  o r  p ro c e e d in g  
i n v o lv i n g  a n y  a l le g e d  v i o la t i o n  o f  t h i s  c h a p t e r ,  t h e  c u s t o d ia n  m a y  d e l i v e r  to  
s u c h  a t t o r n e y  s u c h  d o c u m e n t a r y  m a t e r i a l  in  t h e  p o s s e s s io n  o f  t h e  c u s t o d ia n  
a s  s u c h  a t t o r n e y  d e t e rm in e s  t o  b e  r e q u i r e d  f o r  u s e  in  th e  p r e s e n t a t i o n  o f  
s u c h  c a s e  o r  p r o c e e d in g  o n  b e h a l f  o f  t h e  U n i t e d  S t a t e s . U p o n  th e  c o n c lu ­
s io n  o f  a n y  s u c h  c a s e  o r  p r o c e e d in g ,  s u c h  a t t o r n e y  s h a l l  r e t u r n  t o  th e  
c u s t o d ia n  a n y  d o c u m e n t a r y  m a t e r i a l  s o  w i t h d r a w n  w h ic h  h a s  n o t  p a s s e d  
i n t o  th e  c o n t r o l  o f  s u c h  c o u r t  o r  g r a n d  j u r y  t h r o u g h  t h e  i n t r o d u c t i o n  t h e r e o f  
i n t o  th e  r e c o r d  o f  s u c h  c a s e  o r  p r o c e e d in g .

( 5 )  U p o n  th e  c o m p le t i o n  o f —
( i )  th e  r a c k e t e e r in g  in v e s t ig a t io n  f o r  w h i c h  a n y  d o c u m e n t a r y  m a t e r i ­

a l w a s  p r o d u c e d  u n d e r  t h i s  c h a p t e r ,  a n d
( i i )  a n y  c a s e  o r  p r o c e e d in g  a r i s i n g  f r o m  s u c h  in v e s t ig a t io n ,

t h e  c u s t o d ia n  s h a l l  r e t u r n  t o  t h e  p e r s o n  w h o  p r o d u c e d  s u c h  m a t e r i a l  a l l  
s u c h  m a t e r i a l  o t h e r  t h a n  c o p ie s  t h e r e o f  m a d e  b y  t h e  A t t o r n e y  G e n e r a l
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:  i r s i ia n t  t o  t h i s  s u b s e c t i o n  w h ic h  h a s  n o t  p a s s e d  i n t o  t h e  c o n t r o l  o f  a n y  
,m rt o r  g r a n d  j u r y  t h r o u g h  th e  i n t r o d u c t i o n  t h e r e o f  i n t o  th e  r e c o r d  o f  s u c h  

. a'C  o r  p r o c e e d in g .
( 6 )  W h e n  a n y  d o c u m e n t a r y  m a t e r i a l  h a s  b e e n  p r o d u c e d  b y  a n y  p e r s o n  

m J c r  t h i s  s e c t io n  f o r  u s e  in  a n y  r a c k e t e e r in g  in v e s t ig a t i o n ,  a n d  n o  s u c h  c a s e  
•r p r o c e e d in g  a r i s i n g  t h e r e f r o m  h a s  b e e n  in s t i t u t e d  w i t h in  a  r e a s o n a b le  t im e  
,* !c r c o m p le t i o n  o f  th e  e x a m in a t i o n  a n d  a n a ly s i s  o f  a l l  e v id e n c e  a s s e m b le d  
■i th e  c o u r s e  o f  s u c h  in v e s t ig a t io n ,  s u c h  p e r s o n  s h a l l  b e  e n t i t le d ,  u p o n  
x n t i e n  d e m a n d  m a d e  u p o n  th e  A t t o r n e y  G e n e r a l ,  t o  th e  r e t u r n  o f  a l l  
l i v u m e n t a r y  m a t e r i a l  o t h e r  t h a n  c o p ie s  t h e r e o f  m a d e  p u r s u a n t  t o  t h i s  
.a h s e c t io n  s o  p r o d u c e d  b y  s u c h  p e r s o n .

( 7 )  I n  t h e  e v e n t  o f  t h e  d e a t h ,  d i s a b i l i t y ,  o r  s e p a r a t i o n  f r o m  s e r v ic e  o f  t h e  
tM o d ia n  o f  a n y  d o c u m e n t a r y  m a t e r i a l  p r o d u c e d  u n d e r  a n y  d e m a n d  is s u e d

t in d e r t h i s  s e c t io n  o r  t h e  o f f i c i a l  r e l i e f  o f  s u c h  c u s t o d ia n  f r o m  r e s p o n s i b i l i t y  
; <r th e  c u s t o d y  a n d  c o n t r o l  o f  s u c h  m a t e r i a l ,  th e  A t t o r n e y  G e n e r a l  s h a l l  
p r o m p t ly —

( i )  d e s ig n a t e  a n o t h e r  r a c k e t e e r in g  i n v e s t ig a t o r  t o  s e r v e  a s  c u s t o d ia n  
t h e r e o f ,  a n d

( i i )  t r a n s m i t  n o t i c e  in  w r i t in g  t o  t h e  p e r s o n  w h o  p r o d u c e d  s u c h  
m a t e r i a l  a s  t o  t h e  id e n t i t y  a n d  a d d r e s s  o f  t h e  s u c c e s s o r  s o  d e s ig n a t e d .

A n y  s u c c e s s o r  s o  d e s ig n a t e d  s h a l l  h a v e  w i th  r e g a r d  t o  s u c h  m a t e r i a ls  a l l  
d u t ie s  a n d  r e s p o n s i b i l i t i e s  im p o s e d  b y  t h i s  s e c t io n  u p o n  h is  p r e d e c e s s o r  in  
o f f ic e  w i t h  r e g a r d  t h e r e t o ,  e x c e p t  t h a t  h e  s h a l l  n o t  b e  h e ld  r e s p o n s ib le  f o r  
a n y  d e fa u l t  o r  d e r e l i c t i o n  w h ic h  o c c u r r e d  b e fo r e  h is  d e s ig n a t io n  a s  c u s t o d i ­
an .

(g )  W h e n e v e r  a n y  p e r s o n  f a i ls  t o  c o m p ly  w i t h  a n y  c i v i l  in v e s t ig a t iv e  
d e m a n d  d u ly  s e r v e d  u p o n  h im  u n d e r  t h i s  s e c t io n  o r  w h e n e v e r  s a t i s f a c t o r y  
c o p y in g  o r  r e p r o d u c t i o n  o f  a n y  s u c h  m a t e r i a l  c a n n o t  b e  d o n e  a n d  s u c h  
p e rs o n  r e fu s e s  t o  s u r r e n d e r  s u c h  m a t e r i a l ,  t h e  A t t o r n e y  G e n e r a l  m a y  f i le ,  in  
th e  d i s t r i c t  c o u r t  o f  t h e  U n i t e d  S t a t e s  f o r  a n y  ju d i c i a l  d i s t r i c t  in  w h ic h  s u c h  
p e rs o n  r e s id e s , is  f o u n d ,  o r  t r a n s a c t s  b u s in e s s , a n d  s e r v e  u p o n  s u c h  p e r s o n  a  
p e t i t io n  f o r  a n  o r d e r  o f  s u c h  c o u r t  f o r  t h e  e n fo r c e m e n t  o f  t h i s  s e c t io n ,  
e x c e p t  t h a t  i f  s u c h  p e r s o n  t r a n s a c t s  b u s in e s s  in  m o r e  t h a n  o n e  s u c h  d i s t r i c t  
s u c h  p e t i t i o n  s h a l l  b e  f i le d  in  th e  d i s t r i c t  in  w h ic h  s u c h  p e r s o n  m a in t a in s  h is  
p r i n c ip a l p la c e  o f  b u s in e s s , o r  in  s u c h  o t h e r  d i s t r i c t  in  w h ic h  s u c h  p e r s o n  
t r a n s a c t s  b u s in e s s  a s  m a y  b e  a g r e e d  u p o n  b y  th e  p a r t ie s  t o  s u c h  p e t i t i o n .

( h )  W i t h i n  tw e n t y  d a y s  a f t e r  t h e  s e r v i c e  o f  a n y  s u c h  d e m a n d  u p o n  a n y  
p e r s o n , o r  a t  a n y  t im e  b e f o r e  th e  r e t u r n  d a t e  s p e c i f ie d  in  th e  d e m a n d ,  
w h ic h e v e r  p e r i o d  is  s h o r t e r ,  s u c h  p e r s o n  m a y  f i le ,  in  t h e  d i s t r i c t  c o u r t  o f  th e  
U n i t e d  S t a t e s  f o r  t h e  ju d i c i a l  d i s t r i c t  w i t h in  w h ic h  s u c h  p e r s o n  r e s id e s , is  
fo u n d ,  o r  t r a n s a c t s  b u s in e s s , a n d  s e r v e  u p o n  s u c h  c u s t o d ia n  a  p e t i t i o n  P a r  a n  
o r d e r  o f  s u c h  c o u r t  m o d i f y i n g  o r  s e t t in g  a s id e  s u c h  d e m a n d .  T h e  t im e  
a l lo w e d  f o r  c o m p l i a n c e  w i t h  th e  d e m a n d  in  w h o le  o r  in  p a r t  a s  d e e m e d  
p r o p e r  a n d  o r d e r e d  b y  t h e  c o u r t  s h a l l  n o t  r u n  d u r i n g  t h e  p e n d e n c y  o f  s u c h  
p e t i t i o n  in  th e  c o u r t .  S u c h  p e t i t i o n  s h a l l  s p e c i fy  e a c h  g r o u n d  u p o n  w h ic h  
th e  p c t i t i o i . ? r  r e l i e s  in  s e e k in g  s u c h  r e l i e f ,  a n d  m a y  b e  b a s e d  u p o n  a n y  
f a i lu r e  o f  s u c h  d e m a n d  t o  c o m p ly  w i th  th e  p r o v i s i o n s  o f  t h i s  s e c t io n  o r  u p o n  
a n y  c o n s t i t u t i o n a l  o r  o t h e r  le g a l r i g h t  o r  p r i v i le g e  o f  s u c h  p c s o n .
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C R IM E S  p,

( i )  A t  a n y  t im e  d u r i n g  w h ic h  a n y  c u s t o d ia n  is  in  c u s t o d y  o r  c o n t ro l
a n y  d o c u m e n t a r y  m a t e r i a l  d e l i v e r e d  b y  a n y  p e r s o n  in  c o m p l i a n c e  w ith  2 '
s u c h  d e m a n d ,  s u c h  p e r s o n  m a y  f i le ,  in  t h e  d i s t r i c t  c o u r t  o f  t h e  U n i t e d  Statr
f o r  th e  ju d i c i a l  d i s t r i c t  w i t h in  w h ic h  t h e  o f f i c e  o f  s u c h  c u s t o d ia n  is  situate:
a n d  s e r v e  u p o n  s u c h  c u s t o d ia n  a  p e t i t i o n  f o r  a n  o r d e r  o f  s u c h  cot-
r e q u i r i n g  t h e  p e r f o r m a n c e  b y  s u c h  c u s t o d ia n  o f  a n y  d u t y  im p o s e d  u p o n  to­
b y  t h i s  s e c t io n .

( j )  W h e n e v e r  a n y  p e t i t i o n  is  f i l e d  in  a n y  d i s t r i c t  c o u r t  o f  th e  U n to  
S t a t e s  u n d e r  t h i s  s e c t io n ,  s u c h  c o u r t  s h a l l  h a v e  ju r i s d i c t i o n  t o  h e a r  a r. 
d e t e rm in e  th e  m a t t e r  s o  p r e s e n t e d ,  a n d  t o  e n t e r  s u c h  o r d e r  o r  o r d e r s  a s  m2 , 
b e  r e q u i r e d  t o  c a r r y  i n t o  e f f e c t  t h e  p r o v i s i o n s  o f  t h i s  s e c t io n .
(Added Pub.L. 91 -452 , Title IX , § 9 0 1 (a ) .  Oct. 15. 1 9 7 0 , 8 4  Stat. 9 4 4 . )

H is to r ic a l Note 
Legislative H is to ry . F o r  legislative h istory 

and purpose o f  Pub .L . 9 1 -4 5 2 , see 1970 U .S .
Code Cong, and Adm . News, p . 4007 .

W est’s  Federa l Form s
Ju risd ic tion  and venue in d istric t courts, m atters pertaining to . see § 1003 ct scq.
Proceedings to compel discovery and enforcement o f  penalties fo r  refusal to make discover, see § 3681 e l scq.

Sro. 
I ' M .  
I ) " 2 .

C H A P T E R  9 7 -

E n t c r i n g  t r a in  t o  c o m m it  c r i r  
W r e c k i n g  t r a in s .

H is to r ic a l and
d ev iso r's  N o te . This chapter does not in- 

hide m o to r busses, interstate trucking fic ili- 
•s o r  a irp lanes w ithin the protection o f exist- 
0 law . M o to r busses and trucks ahead) 
o ry  a huge am ount o f  interstate commerce 

!• is reasonab le to  presume that much inter­

cross F
Im parting  o r  conveying fa lse information con, 

sec section 35 o f  this title.
W ire o r  o ra l communications, authorization 1 

robbe rv . see section 2516 o f this title.

sj 1 9 9 1 . Entering train to cot

W h o e v e r ,  in  a n y  T e r r i t o r y  o r  D is t 
t h e  e x c lu s i v e  ju r i s d i c t i o n  o f  the  I  
t t e s p a s s e s  u p o n  o r  e n t e r s  u p o n  an y  
l o c o m o t i v e ,  w i t h  th e  in t e n t  t o c o m n  
m o r e  t h a n  S 5 , 0 0 ( )  o r  im p r is o n e d

W h o e v e r ,  w i t h in  s u c h  ju r is d ic t i-  
u p o n  o r  e n t e r s  u p o n  a n y  r a i lr o a d  tt 
w i t h  i n t e n t  t o  c o m m i t  a n y  u n law fti 
o n  s a id  t r a i n ,  o r  c a r ,  o r  u p o n  o r  a 
b r a k e m a n ,  o r  a n y  o f f i c e r  o r  cm p lo s  
o r  c a r ,  o r  u p o n  o r  a g a in s t  a n y  exp t 
n r  in  a n y  c a r  t h e r e o f ,  o r  to  c on tm i 
n r  p r o p e r t y  t h e r e o n ,  s h a l l  be fin ed  
m o r e  t h a n  o n e  y e a r ,  o r  b o th .

U p o n  t h e  t r i a l  o f  a n y  p e rs o n  c 
s e c t i o n ,  i t  s h a l l  n o t  b e  n e c e ssa ry  I 
a g a in s t  w h o m  it w a s  in te n d e d  to  c 
t o  c o m m i t  s u c h  o f f e n s e  ag a in s t at
(June 25, 1948, c. 645, 62 Stat. 794.'

Historical
R ev ise r’s  N ote. Rased on Title 18, U .)

1940 cd ., § 522 (M a r. 4 . 1909, c. 321, §
35 Suit. 1150).
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was inserted: “ in any T e rrito ry  or Distri.
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A N A L Y S I S

I. A s s u m p t i o n s :

This fiscal note a s s u m e s  that the D e p a r t m e n t  of E d ucation w o u l d  c o n tinue 

to co o r d in a t e ,  m o n i t o r ,  and issue e ducational contracts.

S p o n s o r  S ub s t i t u t e  f o r  House Bill No. 187 will cre a t e  an Inmate Education 

A d v i s o r y  Council m a d e  up of five  members. The duties of the Council 

are to:

1. Resear c h  and m a k e  r e c o m m e n d a t i o n s  re g ar d i n g  inmate e d u c a t i o n  in 

the State ' s  prisons;

2. C o or d i n a t e  a s y s t e m  of inmate e d u c a t i o n  that is b ased on the 

individua* i n m ate's e d u c a t i o n  level;

3. Hire the s t a f f  n e c e s s a r y  to c ar r y  out the p r o v i s io n s  o f  the Act; 

and

4. P er f o r m  all act s  n e c e s s a r y  to c arry out the purposes o f  the Act.

It is a s s u m e d  that a et a 4 f -o f -a- full time A s s o c i a t e  C o o r d i n a t o r  and a 

h a l f - t i m e  Clerk T y p i s t  III will be re q u i r e d  by the Council to provi d e  the 

r e s e a r c h  and s u p p o r t  f o r  the Council to receive a d eq u a t e  in fo r m a t i o n  to 

e v a l u a t e  the e x i s t i n g  e d u c a t i o n  programs and then m a k e  r e c o m m e n d a t io n s  

r e g a r d in g  the fu tu r e  e d u c a t i o n  programs in the State's prisons. It is 

also assu m ed  that the Council will m e e t  quart e r ly ,  w i t h  o nly four of the 

five m e m be r s  in attenda n c e .  As e d u c a t i o n  is a s t a t e w id e  program, the cost 

e s t i m a t e s  are b ased on the a s s u m p t i o n  that the Council will be a p p o i n t e d  

fro m the f o l l o w i n g  areas of the State w h e r e  prison facil i ti e s  are located:

1 m e m b e r  - Ketchikan

1 m e m b e r  - June a u

2 m e m b e r s  - Anch r a y e / V i c i n i t y

1 m e m b e r  - Fai r b a n ks

A 5 % in f l a t i o n  f a c t o r  wa s  use d  for fiscal y e a r s  s u b s e q u e n t  to 1986.

II. P r o g r a m  S u m m a r y :

A. Positions:

A s s o c i a t e  C o o r d i n a t o r  

(12 months)

Clerk Ty p i s t  III 

(6 months)

Annual Salary

Supplemental B e nefits @ 6.13% 

R e t i r e m e n t  @ 12.47%

V a r i a b l e  B e nefits @ 4 . 7 4 0 8 %  

Fixed B e nefits @ 219.20/mo.

$35, 5 8 0

2,181

4,437

1,687

2,630

$ 9,588 

588 

1,196 

455 

1,315

Total Personal Serv ices $46,515 $13,142
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Travel $ 3 ,000 1
O
1

*/>

C o n tractual ( c o m m u n i c a t i o ns ,  

copying, rent)

4 ,500 3,000

S u p p l i e s  (office) 600 600

E q u i p m e n t 1,500 2,500

Total P o s i t io n  Cos t $56, 1 1 5 $19,242

B. O t h e r  Expen d it u r e s :

The f o l l o w i n g  i d e n t i f i e d  e x p e n d i t u r e s  are for Council memb e r s  travel and 

p er d i e m  costs, long d i s t a n c e  t e l e p h o n e  charges and supplies s p e c i fi c  to 

t h e i r  q u a r t e r l y  meeting:

Travel $ 6 ,900

C ontractual 1,000

S u p p li e s  400

Total - O t h e r  E x p e n d i t u r e s  $ 8 , 3 0 0

III. E c o n o m i c  I m p a c t :

E n a c t m e n t  of thi* bill will not have a s i g n i f i c a n t  impact on the State's 

economy.

IV. Impact on Local G o v e r n m e nt:

T his bill has no a p p a r e n t  impact on local g o v e r n m e n t  units.



1. POSITION T ITLE

A s s o c i a t e  C o o r d i n a t o r

R A N G I / S T E P

18A

i m r r m u
3GU

P A G E / L I N E

GOV.

7 W P 0 T T 5 T S W

2.

TYPE OF 

POSITION 

PFT

STAFF

MONTHS

12

RP

NUMBER

PCN

NU M B E R

BRU PRIORITY L O CA T I O N

Anc h o r a ge

E L E CTION d i s t r i c t

LEG. ••

3. C O N T I N U A T IO N  LEVEL | A D DITION J U S T I F I C A T I O N

The A s s o c ia t e  C o o r d i n a t o r ,  at the d i r e c t i o n  o f  the Inmate 

Ed u cation A d v i s o r y  Council, shall p r o v i d e  all n e cessary 

supp o r t  services to the Council. This will include, b u t  not 

be limited to, re s e a r c h  into inmate e d u c a t i o n  in the S t a t e  

prisons, c o o r d in a t i o n  between the D i r e c t o r  o f  Sta te w i d e  

Programs and the Council; make  all n e c e s s a r y  a r r a n g e m e n t s  

fo r  quarterly m e e t i n g s  o f  the Council; receive and d r a f t  

r e s ponses to c o r r e s p o n d e n c e  re l ating to inmate edu c a t i o n 

services; make r e c o m m e n d a t i o n s  r e garding bud g e t  r e q uests for 

inmate education programs; rep r e s e n t  the Council on the 

C o n t r a c t  Review C o m m i t t e e  f o r  p u rchased edu c at i o n  s e r v i c e s ;  

and general a d m i n i s t r a t i v e  tasks to c a r r y  out the p ur p o s e s  

of Spon s o r  S u b s t i t u t e  f o r  H ouse Bill No. 187.

4. TYPE OF EXPEND I T U R E A M O U N T

1 2 3

PERSONAL SERVICES

5. Salary $ 2 , 965/mo. 35,580

46,515

6. Benefits 6,124

7. Supplemental Benefits 2,181

6. Fixed Benefits 2,630

6, TOTAL PERSONAL SERVICES 01

10. Travel 02 3,000

11. Contractual 03 4 ,500

12. Commod i t i e s 04 600

13. Fq u i pm e n t  OS 1,500

14. v. her 06

15. T o t a l  cost 56,115

RECE I P T  CODE FUNDING SOURCE

1 6. Federal Receipts 1002

17. G.F. M atch 1003

1 6. General Funds 1004 56,115

16. I-A Receipts 1005

ro o • P r o g r a m  Receipts 1006

21. O t h e r

For B&M USE ONLY

KEY NUMBER "

R E Q U E S T  FOR 

NEW POSITION

A G E N C Y D e p a r t m e n t  of C o r r e c ti o n s_______

Of f e n d e r  C o n f i n e me n t ,  R eformation 

PROG R A M  and S u p e r v i s i o n____________________

B R U A d m i n i s t r a t i o n  and Support_________ Page 1 o f

FY 86

C O M P O N E N T  *■ ‘atewide Programs



1. P O S I T I O N  T ITLE

C l e r k - T y p i s t  III

R A N G E / S T E P

8B

BARG. UNIT 

GGU
f m / l m

GOV.

A p P R O v DI?A"PP

2.

T YPE OF

P O S I T I O N

PFT

■S ; A s ;•

M O N T H S

6

RP

N U M B ER

PCN

N U M B E R

BRU PR I ORITY LOCATION

Anc ho r a g e

E L E C T I O N  D I S T R I C T

LEG.

3. C O N T I N U A T I O N  LEVEL I A D D I T I O N J U S T I F I C A T I O N

To prov i d e  clerical support f o r the Inmate E d u cation 

A d v i s o r y  Council and the p r o g r a m  a d m i n i s t r a t o r .  The duties 

w o u ' d  include the full g a m u t  of clerical f u n c t i o n s  such as 

typing, filing, answering the t e l e p h o n e,  and pr o v i d in g  

r e c e p t i o n i s t  services as well as a r r a n g i n g  f o r  travel of the 

Council, sched u l i n g me e t i n g  rooms, a r r a n g i n g  for r e c o r d i n g  

e q u i p m e n t  (as necessary), etc.

4. T Y P E  OF E X P E ND I T U R E A M O U NT

1 2 3

p e r s o n a l  S e r v i c e s

5. Sal ar y  $ 1 , 578/mo. 9,588

13,142

6. B e n e f i t s 1,651

7. Sup pl e m e n t a l  Benef i t s 588

8. Fixed Benefits 1,315

8, T O T A L  P E R SONAL S E R V I C E S  01

10. Travel 02 -0-

11. Co n t r a c t ua l  03 3,000

1 2 ? C o m m o d i t i e s  04 600

13. E q u i p m e n t  05 2 ,500

14. O t h e r  06

15. T O T A L  COST 19,242

R E C E I P T  C ODE H F U N D I N G  SOURCE

16. Federal Receipts 1002

17. G.F. Match 1003

18. General Funds 1004 19,242

1$. I-A R e c ei p t s  1005

20. P r o g r a m  Re c eipts 1006

21. O t h e r
•

For B& M  USE ONLY

KEY N U M B E R  "

R E Q U E S T  FOR 

N E W  POSIT IO N

A G E N C Y D e p a r t m e n t  of C o r r e c t i o n s  ___

O f f e n d e r  Conf i ne m e n t ,  Reform at i o n  

PROGRAM and S u p e r v i s io n ____________________

BRU A d m i n i s t r a t i o n  and S u p p o r t_________

C O M P O N E N T S t a t e w i d e  Programs____________________

Page 2 of 2
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D E P A R T M E N T  OF CO R R E C T I O N S  

Pouch T 

June a u ,  A K  99811

P O S I T I O N  PAPER 

SS H o u s e Bill No. 187

"An A c t  r e l a t i n g  to the Inmate E d ucation A d v i s o r y  Co u nc i l . "

S p o n s o r  S u b s t i t u t e  for H o u s e  Bill No. 187 w o u l d  c r e a t e  an Inm a t e  E d u c a t i o n  

A d v i s o r y  Council to c o o r d i n a t e  in m a t e  e d u c a t io n  services. Th e  C o u n c i l ' s  duties 

w o u l d  include, but not be l i m i t e d to, co n d u c t i n g  r e s e a r c h  and m a k i n g  r e c o m mendati 

r e g a r d i n g  inmate e d u c a t i o n ;  c o o r d i n a t i o n  o f  an inmate e d u c a t i o n  p r o g r a m  b ased on 

individual i n m a t e ' s e d u c a t i o n  level; and hi ri n g  the s t a f f  n e c e s s a r y  to c a r r y  out 

the p rovisions o f  the Act.

The D e p a r t m e n t  o f  C o r r e c t i o n s  f u l l y  recognizes the v a l u e  and need for input 

f r o m  both the c o m m u n i t y  and Dep a r tm e n t a l  s t af f  re g a r d i n g  the d e v e l o p m e n t  and 

a d m i n i s t r a t i o n  o f  the inmate e d u c a t i o n  program.

In keeping wit h this c o m m i t m e n t ,  the D i r e c t o r  o f  S t a t e w i d e  P rograms, in 

c o n j u n c t i o n  w i t h  the D e p a r t m e n t  of E d u ca t i o n ,  e s t a b l i s h e d  a C o r r e c t i o n s  Ed u c a t i o n 

A d v i s o r y  Board in D e c e m b e r  of 1983. T h e  Board c o n s i s t s  o f  t h i r t e e n  m e m b e r s ,  who 

r e p r e s e n t  the f o l l o w i n g  agencies:

U n i v e r s i t y  o f  A l a s k a  - A n c h o r a g e ,  School of J u s t i c e

A n c h o r a g e  C o m m u n i t y  C o l l e g e  - E agle R iver E x t e n s i o n

A d u l t  L e a r n i n g  P r o g r a ms  of A l a s k a

U n i v e r s i t y  of A l a s k a,  Rural Edu c a t i o n

D e p a r t m e n t  of E d u c a t i o n

Hi land M o u n t a i n  C o r r ec t i o n a l  C en t e r

P e n i n s u l a  L e a r n i n g  R e s o u r c e s

S o u t h e a s t  Regional R e s o u r c e  C e n t e r

F a i r b a n k s  C o r r e c t i on a l  C e n t e r

Cook Inlet Pre-Trial F a c i l i t y

A n c h o r a g e  C o m m u n i t y  C o l l e g e ,  A d u l t  L e a r n in g  C e n t e r

Kawerak, Inc.

H u m a n  R e s o u r c e s  A d u l t  E d u c a t i o n

The C o r r e c t i o n s  E d u c a t i o n  A d v i s o r y  Board has been g i v e n  the r e s p o n s i b i l i t y  

to m a k e  policy and p r o c e d u r e  r e c o m m e n d a t i o n s  and has h e l p e d  s t a n d a r d i z e  and 

s t r e n g t h e n  e d u c a t i o n  p r o g r a m s  w i t h i n  ou r  institutions. Howev er ,  it does not have 

as b r o ad  a scope of powers that Spon s o r  S u b s t it u t e  fo r H o u s e  Bill No. 187 w o u l d  

give to the Inmate E d u c a t i o n  A d v i s o r y  Council. It is f e l t  tha t  the C o r r e c t i o n s  

E d u c a ti o n  A d v i s o r y  B o a r d  meets the intent o f  the p r op o s e d  legisi anion, w h i l e  

leav i n g  the a d m i n i s t r a t i v e  r e s p o n s i b i l i t i e s  of the i n m a t e  e d u c a t i o n  p r o g r a m  to 

C o r r e c t i o n s p r o f e s s i o n a l s .

Ed ucation is j u s t  one part of the c o mp l e x  i n c a r c e r a t i o n / r e h a b i l i t a t i o n  

r e g i m en  e x p e r i e n c e d  by the inmates. T h e  D e p a r t m e n t  of C o r r e c t i o n s  m u s t  retain 

control of p r o grams a d m i n i s t e r e d  in the State correctional f a c i l i t i es  to en s ur e  

tha t the needs of  both the i n s t i t u t i o n  and the inmates are met.
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Ther e f o re ,  the D e p a r t m e n t  o f  C o r r e c t i o n s  agrees in c o n c e p t  w i t h  this 

p r o p o s e d  leg is l a t i o n ,  but does not s u p p o r t  its passage.

C '  t J  r ./  . y , -
Prepa r e d  B,' : ^ r- L ^ -■ ?■' ■ y . J jJ u I... Date: F e b r u a r y  26, 1985

Susan H u m p h r e y - B a r n e t t  /  '

D i r e c t o r  - S t a t e w i d e  Programs 

D e p a r t m e n t  o f  C o r r e c t i o n s

A p p r o v e d  B y : ______  i/   Date: F e b r u a r y  26, 1985

Roger 

Commi s

D e p a r t m e n t  o f  C o r r e c t i o n s
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o f  this State to microfilm its records and to dispose o f the original records 

after microfilm reproductions have been made.
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S T A T E OF A L A S K A  1985 L E G I S L A T I V E  SESSION 

F ISCAL NOTE

REQUEST:

B i l l / R e s o l u t i o n  No.: HB 188__________^

Title: "An Act re l a t i n g  to correctional. -  -----r—— ■. i --------- f
fa c i l i t i e s  fo r  p r i s o n er s  p a r t i c i p a t i n g  In 

1 e m p T

  _____ve

Requestor! House HESS

c o m m u n i t y  s e r v i ce s  o r  e m p l o y m e n t  programs.'

Sponsor: R e p r e s e n t a t i v e  M . M .  Mi

Date of Request: J a n u a r y  15, 1985~

R e v ision Date:

F ISCAL DETAIL:

A g e n c y  A f f e c t e d :D E P A R T M E N T  OF C O RR E C T I O N S  

P r o g r a m  C a t e g o r y  Affected:

A d m i n i s t r a t i o n  of J u s t i ce  

BRU, P r o g r a m  or S u b p r o g r a m ( s ) Affected: 

S t a t e w i d e  Programs________________________

" ? Y " 8 5 " FY 86 “TT'87" rr"8§' ■ ~TY~W ~ FY' 90"
O P E R A T I N G

100 P E R S ON A L  S E R V I C E S

200 TR A V E L
300 C O N T R A C T U A L -0- *3,358.0 3,525.5 3,702.2 3,887.3 4,081.7
400 S U P P L I E S

500 E Q U I P M E N T

600 LAN D & S T R U C T U R E S

700 GRAN T S ,  C L A I M S

800 M I S C E L L A N E O U S
" I O T A !  'OPERATING -0- *3,358.0 3','525.5 3,702.2 3,887.3 4,081.7

CAPI T A L -0- -0- -0- -0~ -0- -0-

R E V E N U E -0- 234.0 245.7 258.0 270.9 284.4

FUNDING: (Thousands of Dollars)

■ 'GEn E R A l T U N D  ' -O'- " >'.3V35SV0 ' '3,525.9 3 , 7 0 2 . 2 “3,887'. 3 '4', 081/7

FEDE R A L  F UNDS

O T H E R -0- * 3 , 3 58 . 0 3,525.9 3 , 7 0 2 . 2 3,88 7 . 3 4,081.7

TOTAL -0- -0- -0- -0- -0- -0-

POSITIONS:

FULL-TI'MF " ' -'0- ' -0- -o- ' -0- -0- -0-

P A R T - T I M E

TE M P O R A R Y

A N A L Y S I S : Att a c h  a s e pa r a t e  pag e  if necessary.

See attached.

Pr e p a r e d  By: C y nt h i a  N e l s o t ^ v y ^ S ^ -

Division: Special A s s i s t a n t

A p p r o v e d  by C o m m issioner: 

Agency: ______________________

R og e r  V. Endel 

D E P A R T M E N T  O F

Phone: 4 6 5 - 3 3 7 6

Date: F e b ruary 27, 19"£5~

Date: F e b r u ar y  27, 1585

D i s t r i b u t i o n  (by A g e n c y  p r e p a r i n g  fiscal note): 

L e g i s l a t i v e  Finance 

L e g i s l a t i v e  S p o n s o r  

R e q u e s t o r

Of f i c e  o f  M a n a g e m e n t  and Bud g e t  

Impacted A g e n c y  (ies) 7/1/84
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A N A L Y S I S

I. A s s u m p t i o n s :

The D e p a r t m e n t  o f  Co rr e c t i o n s  will c o n t r a c t  w i t h  the priv a t e  

s e c t o r  for the h o u s i n g and ope r a t io n  of Co r r e ctional R e s t i t u t i o n  

Centers.

The s e c u r i t y  level of a Correctional R e s t i t u t i o n  C e n t e r  will be 

s i m i l a r  to t hat o f  a C o m m u n i t y  Residential C e n t e r  ( H al f w a y  House).

The c o n c e p t  of a Correctional R e s t i t u t i o n  C e n t e r  will have 

p r i m a r y  e m p h a s i s  on c o m m u n i t y  work pr o g r a m s  and job d e v e l o p m e n t / w o r k  

search skills and a s s i s t a n c e  o b t a i n i n g  e mployment.

A p p r o x i m a t e l y  200 p r i soners w o u l d  be e li g i b l e  to s er v e  t h e i r  time 

in a C o r r ectional R e s t i t u t i o n  Center. (See A t t a c h m e n t . )

It is a s s u m e d  that a p p r o x i m a t e l y  50% of the 200 inmates will be 

e m p l o y e d  i m m e d i a t e l y  w h i l e  the r e m a i n i n g  inmates are p e r f o r m i n g  

c o m m u n i t y  w o r k  s e r v i c e  and are d e v e l o p i n g  r e sume's and o t h e r  w o r k  

sea rc h  skills. The D e p a r t m e n t  w o u l d  retain 2 5 %  of a p r i s o n e r s  income 

to o f f - s e t  t h e  c o s t - o f - c a r e . Most o f  those e m p l o y e d  will e arn close 

to the m i n i m u m  w a g e ,  al t h o u g h  some m a y  be e x p e c t e d  to ear n  s l i g h t l y  

more.

T h e r e f o r e ,  w e  c a l c u l a t e  100 inmates w o r k i n g  f u l l - t i m e  (40 hours

per w eek) at $ 4 . 5 0  per h o u r  (the m i n i m u m  w a g e  o f  $4.35 pe r  h o u r  plus

a $ .15 a d j u s t m e n t  for the fe w  that could earn more) w o u l d  mea n  a 

total c o s t - o f - c a r e  r e i m b u r s e m e n t  to the state of $234,000.

100 inmates X 40 hours X 52 w e e k s  = 2 0 8, 0 0 0  hours

2 0 8 , 0 00  hours X $ 4 . 5 0  per hour = $ 93 6 , 0 0 0

$ 9 3 6 , 0 0 0  X .25 = $ 2 34 , 0 0 0

A c o s t  o f  living i n c r e a s e  of 5% per y e a r  was a s s u m e d  to i n c rease 

r e v enues in s u b s e q u e n t  years.

II. P r o g r a m  S u m m a r y :

The D e p a r t m e n t  of Co r r e c t io n s  e s t i m a t e s  that c on t r a c t s  to oper at e  

C orrectional R e s t i t u t i o n  Centers will be s i m i l a r  to costs f o r  C o m m u n i t y  

Residential C e n t e r  beds ($46 per day). T he r e f o r e ,  to place 200 

C orrectional R e s t i t u t i o n  C e nt e r  beds t h r o u g h o u t  the S o u t h c e n t r a l ,  

S o u t h e a s t  and N o r t h er n  Regions w c j l d  cost $ 3,358,000.

In s t i tution $8 5 .0 0  X 365 X 200 $ 6 , 2 0 5 , 0 0 0  

- 3 , 3 5 8 , 0 0 0CRC $ 4 6 . 0 0  X 365 X 200

Cost Savings fo r  Housing 

Reven u e s

Total Cost Savings

$ 2 , 8 4 7 , 0 0 0  

+ 234, 0 0 0

$3,081,000



Fiscal Note 

HB No. 188 

A t t a c h m e n t

F e b r u a r y  20, 1985 

P r i s o n e r  Prof i l e  S u m m a r y

P r isoners E l ig i b l e  to S erve Time at Correctional R e s ^ /t u t i o n Centers

No r thern Southcentral S o u t h e a s t

El i gible for Centers Region Region Region Total

DWI & O t h e r  Alcohol 15 124 13 152

T r a f f i c  O f f e n s e s 4 23 2 29

All O t he r  N o n - V i o l e n t 41 168 20 229

Total 60 315 35 410

E m p l o y m e n t Skills o f  t h o s e  Eligible

General L abor 20 59 6 85 ( 21%)

M e c h a n ic s 4 18 4 26 ( 6%)

Fi s herman 1 20 4 25 ( 6%)

Con st r u c t i o n 10 60 6 76 ( 18%)

T r u c k e r s / O t h e r  Skil l e d

Laborers 12 48 6 66 ( 16%)

Office & Sales Services 4 64 5 74 ( 18%)

Professional W o r k e r s 1 10 -0- 11 ( 3%)

O t h e r  - M i s c e l l a n e o u s 4 17 2 23 ( 6%)

No Job Skills 4 19 2 25 ( 6%)

Total 60 315 35 410 (100%)

As s u m i n g  that the p o p u l a t i o n  of se n t en c e d  o f f e n d e r s  w h o  m e e t  this criteria 

remain c on s t a n t  at 22%, the f o l l o w i n g  pro j e c t i o n s can be m ade f o r  e l i g i b i l i t y  

in future years.

De c e m b e r

De c e m b e r

De c e m b e r

De c e m b e r

De c e m b e r

De c e m b e r

'84

'85

' 8 6
'87

' 8 8
'89

385

445

50i-

565

625

685
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C O M M I T T E E  O N  H E A L T H .  E D U C A T I O N  
A N D  S O C I A L  S E R V I C E S

P O U C H  v
O FF IC IA L  B U S IN E S S  JU N E A U . AK  9 9 8 1 1

4 6 5 - 3 7 5 9

MEMORANDUM

TO: REPRESENTATIVE MIKE MILLER, CHAIR

HOUSE JUDICIARY COMMITTEE

FROM: NANCY BENNETT, HESS COMMITTEE STAFF

DATE: MARCH I, 1985

RE: TODAY'S MEETING

WE HAVE TWO "EXPERTS" ON RESTITUTION CENTERS WHO WILL BE TESTIFYING 1

TODAY ON THE BILLS BEFORE THE JOINT MEETINGS. THEY ARE:

LYNDA FREEMAN W HO WORKS FOR THE MUNICIPALITY OF ANCHORAGE AS A  MANAGER 1  

FOR THEIR ALTERNATIVE CORRECTIONS PROGRAMS. SHE HAS YEARS OF EXPERIENCE 

IN STATE AND OUT OF STATE IN THE FIELD AND HAS WRITTEN A  LETTER, WHICH 

IS IN T HE COMMITTEE MEMBERS'FILES, CONCERNING

RESTITUTION CENTERS AND 

OTHER TYPES OF ALTERNATIVES. LYNDA BELIEVES RESTITUTION CENTERS ARE A 

READILY A C C E PTABLE STANDARD IN THE COUNTRY, AND CERTAINLY TIMELY FOR 

ALASKA. ,

LARRY B O W L E R , FROM SACRAMENTO, CALIFORNIA, IS ON CONTRACT WITH THE Mlbj } 

NATIONAL INSTITUTE FOR CORRECTIONS TO MA K E  RECOMMENDATIONS IN THE AREA 1 

OF DESIGNING AND OPERATING RESTITUTION CENTERS.

NOTE: YOU MAY WANT TO APPRAISE THESE PEOPLE PRIOR TO THEIR TESTIMONY

HOW MUCH TIME YOU WILL ALLOW FOR THEM SINCE YOU PLAN ON TAKING UP 

REPRESENTATIVE CLOCKSIN'S BILL TODAY.



S E CTIONAL A N A L Y S I S

HB 188, "An A c t  r e l a t i n g  to a l t e r n a t i v e  c o r r e c t i o n a l  f a c i l i t i e s  f o r  p r i s o n e rs  pa r ti c­

ip a t i n g  in c o m m u n i t y  s e r v i c e  or e m p l o y m e n t  p r o g r a m s . "

* S e c t i o n s  .1 an d  2. A m e n d s  the criminal l a w  s e c t i o n s  r e l a t i n g  to f i r s t  and s ~ o n d

d e g r e e  u n l a w f u l  e v a s i o n  to i n c l u d e  f a i l u r e to r e t u r n  to official d e t e n t i o n  w h i l e on

leave f r o m  a r e s t i t u t i o n  c e n t e r  u n d e r  AS 3 3 . 3 0 . 2 8 8  ( n e w  s e c t i o n  on p. 9 o f  this bill).

* Sec. 3. Add s  a n e w  s u b s e c t i o n  to the p r o v i s i o n  o f  the Co d e  o f  Criminal Procedure 

w h i c h  d eals w i t h  t h e  t ypes o f  s e n t e n c e s  a c ourt is a u t h o r i z e d  to impose. Provides that 

the c ourt m a y  r e c o m m e n d  s e r v i c e  of s e n t e n c e  in c o r r e c t i o n a l  r e s t i t u t i o n  center.

* Sec. 4. A m e n d s  th e  " c o m m u n i t y  w ork" p r o v i s i o n s  w h i c h  ar e  n o w  l a w  to m a k e  it 

c l e a r that t h e  c o u r t  m a y  not o f f e r  s u b s t i t u t i on  o f  c o m m u n i t y  w o r k  f o r  a m a n d a t o r y  or 

p r e s u m p t i v e  t e r m  o f  i m p r i s o n m e n t  o n l y  under the p r o v i s i o n s  o f  the c o m m u n i t y  wor'- 

section o f  t h e  s t a t u te s .  T h e  c o u r t  may, however, r e c o m m e n d  s e r v i c e  o f  cert a i n  types 

of p r e s u m p t i v e  and m a n d a t o r y  s e n t e n c e s  in c o r r e c t i o n a l  r e s t i t u t i o n  c e n t e r s  (D.W.I. 

and dr i v i n g  w h i l e  l i c e n s e  s u s p e n d e d ,  revoked, e tc.) P e r so n s  s e n t e n c e d  u n d e r  those 

prov i s i on s  w h o  s e r v e  in a r e s t i t u t i o n  center m u s t  p e r f o r m  c o m m u n i t y  service. See 

sec. 263 (b)( 1 ),  p. 7, and sec. 2 6 8  (b), p. 8.

* Sec. 5. A m e n d s  a p r o v i s i o n  o f  existing l aw  to p r o v i d e  t hat a c o u r t  m a y  recom­

men d  that a p e r s o n  s e r v e  t i m e  in a re st i t u t i o n  c e n t e r  w h e n  it impo s es  a t e r m  of im­

pri s o n m e n t  as a c o n d i t i o n  o f  the  s u s p e n d e d  i m p o s i t i o n  of sentence.

* Secs. 6, 7 an d  8. A m e n d s  the e x i s t in g  s t a t u t e s  r e l a t i n g  to d r i v i n g  w h i l e  license

cance l l e d ,  s u s p e n d e d ,  r e v o k e d  o r  in vi o lation o f  l i m i t a t i o n  ( A S 2 8 , 1 5 . 291), operating

a vehicle, a i r c r a f t  or w a t e r c r a f t  w h i l e  i n t o x i c a t e d  (AS 2 8 . 3 5 . 0 3 0 ) ,  and refusal to 

s ubmit to c h e m i ca l  t e s t  (AS 2 8 . 3 5 . 0 3 2 )  to prov i d e  f o r  a s e n t e n c e  u n d e r  o n e  of those 

sections to b e  s e r v e d  in a c o r r e c t i o n a l  r e s t i t u t i o n  center.

* Sec. 9. E s t a b l i s h e s  c o r r e c t i o n a l  r e s t i t u t i o n  c e n ters.

Sec. 261. R e q u i r e s  the c o m m i s s i o n e r  to e s t a b l i s h  and sets o u t  the purpose. 

Provides fo r  t h e  a d o p t i o n  o f  r e g u l a t i o n s  setting s t a n d a r d s  f or  the o p e r a t i o n  of the 

centers.

Sec. 262. P r o v i d e s  f o r  c o n t r a c t i n g  with p u b l i c  or p r iv a t e  a g e n c i e s  for pro­

vision of  f a c i l i t i e s .

Sec. 263. E l i g i b i l i t y  r e q u i r e m e n t s  for p r i s o n e r :  (1) e m p l o y a b l e ,  obedient; p e r­

sons s e n t e n c e d  to fi v e  days o r  less m u s t  perform c o m m u n i t y  w o r k  servi c e;  (2) n o n - violent



of f e n d e r s o n l y ;  and (3) no sex o f f e n d e r s  (this r e q u i r e m e n t  m a y  be o v e r b r o a d  beca u s e  it 

includes c l a s s  A  and  B m i s d e m e a n a n t s ) .

Sec. 264. P r o v i d e s  fo r  coinmunity a d v i s o r y  c o m m i t t e e s  to act  as c o m m u n i t y  - c e n­

ter liaison.

Sec. 266. P r o v i d e s  f o r  an a d m i n i s t r a t o r  in e a c h  c o r r e c t i o n a l  r e s t i t u t i o n  c e n t e r  

and sets o u t  duties.

Sec. 268. Sets  o u t  c e r t a i n  cond i t i o n s w h i c h  m u s t  be m e t  by p r i s o n e r  to m a i n t a i n  

re s idence in a center.

* Sec. 10. M a k e s  c l e a r  t h a t  a p r i s o n e r  in a r e s t i t u t i o n  c e n t e r  p r o g r a m  is not an 

employe.1 o r  a g e n t  o f  the s t a t e  or correctional i n s t i t u t i o n ;  and p r o v i t k s  tha t a p r i s­

oner who is p a r t i c i p a t i n g  in a c o m m u n i t y  service p r o j e c t  is s u b j e c t  to t h e  unlawful 

evasion p r o v i s i o n s  o f  AS 11.56. (This latter p r o v i s i o n  a p p e a r s  u n n e c e s s a r y  in light 

of secs. 1 a n d  2 o f  the bill)

Sec. 284. P r o v i d e s  f o r  s t a t e  payment of m e d i c a l  e x p e n s e s  fo r  p e r s o n  injured

w h i l e p e r f o r m i n g  c o m m u n i t y  service.

Sec. 286. D i s t r i b u t i o n  of p r isoner's e a r n i n g s  by c o m m i s s i o n e r .

Sec. 288. R e q u i r e s  c o n f i n e m e n t  in center a t  all t imes w i t h  e n u m e r a t e d  e x c e p t i o n s ,

i.e., w h i l e  w o r k i n g ,  i n v o l v e d  in a p p r o v e d  rehab o r  medi c a l  p r o gram, o r  e m e r g e n c y  absence.

* Sec. 11. D e f i n i t i o n s  a d d e d  to general d e f i n i t i o n  s e c t i o n  o f  C h a p t e r  30 of T i tl e  33.

SUG GE S T E D  C H A N G E S :

In sec. 5 -- in t h e  ne w  u nderlined m a t e r i a l ,  delete: "and m a y  r ecommend" and

insert: " i n c l u d i n g "

In secs. 6 and 7 —  in t h e  n e w  underlined m a t e r i a l  delete: "if r e c o m m e n d e d  by the

court u n d e r  A S  12.55.015".


