
/ i  ■  - M n i v i i  i H j U X t r n z r r x j T O D  u u m T r x x c i j  r  j l j u j l j o  1 7 1 1 - /  j l y u u

3299 HJUD f  HB 162 - HB 168 ^ JJ



CERTIFICATION
_

*

|
I, ihe undersigned, an employee o f the State o f Alaska, do hereby certify 

that the microfilm images on this microform are accurate reproductions 

o f the original records o f the State o f Alaska as accumulated during the 

regular course o f business, and that it is the established policy and practice 

o f  this State to microfilm its records and to dispose o f the original records 

after microfilm reproductions have been made.

02-513 (REV 8/78)





im  i l i  a n  s u n n s
K W C H V - S M , r £ C A P ( i a
J0 N £ A U .A IA 'K A 9 9 8 M

«07.4«5.3800

LEGISLATIVE AFFARS A G B K Y
LEGISL A T I V E  R E F E R E N C E  L I B R A R Y

May, 1986

Copies of m i n u t e s  l i s t e d  b e l o w  w e r e  o r i g i n a l l y  i ncluded 
in i ’iis file. The m i n u t e s  are availab le on the STAIRS 
date base C M  14. In o r d e r  to save space copies of 
minutes have not b e e n  left in the files.

J eani e H e n r y

Z / Z C / ^ ~  I '  3 0  p

^  ‘ S / ? / * S  1 : 3 o p



C O M M I T T E E  R E P O R T  /  '

H O U S E

( 7 > F U R T H E R :  F I N A N C F  •'

^-------
2 / 1 / 8 5

D a t e :

T h e  C o m m i t t e e  o n  ___________________________ h a s  h a d ______________

"An Act r e l a t i n g  to public u t i l i t y  consumer representation; and provid ing 
for an ef fective date."

under conside ration and recommends:

[ ] d o  p a s s  [ ] d o  n o t  p a s s

[ ] d o  p a s s  w i t h  a t t a c h e d  a m e n d m e n t s ( s )

[ \] s a m e  t i t l e

[ \ ]  r e p l a c e  w i t h  C S  f o r  /'• X >  (  P- ‘ Q f / d  )____________________ f 3 n e w  t i t l e

a n d  r e c o m m e n d s  . / f "  ^ ________________________________________________________________

[ ] A N D  a t t a c h e s  a " L e t t e r  o f  I n t e n t "  I. ] N e w  F i s c a l  N o t e  ^ y / f t - ' ^

[ ] Zero Fiscal Note. Attached
[ ] reports it back without recommendation

[ ] r e f e r r e d  t o  t h e _____________________________________________C o m m i t t e e

M E M B E R S  S I G N I N G  M E M B E R S  H A V I N G

O T H E R  R E C O M M E N D A T I O N S :
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Or i g i n a l  sponsors* Clocksin, Collins,
Davis, et al

IN T H E  R O U S E  B Y  T H E  J U D I C I A R Y  C O M M I T T E E

CS F O R  H O U S E  B I L L  NO. 152 (Judiciary)

IK T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

F O U R T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

A  B I L L

F o r  an A c t  entitled: A c t  r e l a t i n g  to p u b l i c  u t i l i t y  c o n sumer r e p r e s e n­

tation; end p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e .”

BE IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  ALASKA:

* S e c t i o n  1. A S  44 .21.410(a) Is a m e n d e d  to read: , r

(a) T h e  o ffice o f  p u b l i c  a d v o c a c y  shall

(1) p e r f o r m  the duties o f  the public g u a r d i a n  u n d e r  AS 

13.26.360 - 13.26.910;

(2 ) p r o v i d e  v i s i t o r s  a n d  e x p e r t s  in g u a r d i a n s h i p  p r o c e e d­

ings u n d e r  A S  13.26.131;

(3) p r ovid e g u a r d i a n  ad l i t e m  services to child r e n  in child 

p r o t e c t i o n  actions u n d e r  A S  47.17.03 0(e) a n d  to w a r d s  and respondents 

In g u a r d i a n s h i p  p r o c e e d i n g s  w h o  w i l l  s u f f e r  financial  h a r d s h i p  or 

b e c o m e  d e p e n d e n t  u p o n  a g o v e r n m e n t  a g e n c y  o r  a  p r i v a t e  p e r s o n  or 

a g e n c y  if the services are n o t  p r o v i d e d  at state e x pense u n d e r  A S  13.- 

26.112;

(4) p r o v i d e  legal r e p r e s e n t a t i o n  in g u a r d i a n s h i p  p r o c e e d­

ings to r e s p o n d e n t s  w h o  are f i n a n c i a l l y  u n a b l e  to employ attorneys 

u n d e r  A S  13.26.106(b), to i n d ige nt p a r t i e s  In cases invo lving child 

c u s t o d y  in w h i c h  the o p p o s i n g  p a r t y  is r e p r e s e n t e d  b y  counsel p r o v i d e d

. b y  p u b l i c  agency, a n d  to i n d i g e n t  p a r e n t s  o r  gu ardians of a m i n o r  

r e s p o n d e n t  in a c o m m i t m e n t  p r o c e e d i n g  c o n c e r n i n g  the m i n o r  u n d e r  

A S  47.30.775;

(5) p r o v i d e  legal r e p r e s e n t a t i o n  and £ ardian ad litem 

services u n d e r  A S  25.24.310; in cases a r i s i n g  u n d e r  the U n i f o r m

-1- CSHB 162 (Jttd) ______
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Interstat e C o m p a c t  o n  J u v e n i l e s  (AS 47.15)? in cases invol v i n g  p e t i­

tions to a d o p t  a m i n o r  u n d e r  A S  2 5 . 2 3 . 1 0 0 ( j ) ? in cases involving 

petitions to r e m o v e  the d i s a b i l i t i e s  o f  a m i n o r  u n d e r  AS 09.55.590? in 

children's p r o c e e d i n g s  u n d e r  A S  47.10.050(a)? a n d  in cases involving 

indigent p e r s o n s  w h o  are  e n t i t l e d  to r e p r e s e n t a t i o n  u n d e r  A S  18.85.100 

and w h o  cann ot b e  r e p r e s e n t e d  b y  the p u b l i c  d e f e n d e r  a g e n c y  because of 

a conflict o f  i n t e r e s t s ^

(6 ) p r o v i d e  p u b l i c  u t i l i t y  consum er r e p r e s e n t a t i o n  unde r 

A S  4 4 . 2 1 . 4 6 0 .

* Sec. 2. AS 44.21 is a m e n d e d  bjy a d d i n g  a n e w  section to readt

Sec. 44,21.460 . P U B L I C  U T I L I T Y  C O N S U M E R  REPRES E N T A T I O N .  (a) A  

public  u t i l i t y  c o n s u m e r  r e p r e s e n t a t i o n  section is e s t a b l i s h e d  in the 

office o f  p u b l i c  ad vocacy.

(b) T h e  d i r e c t o r  of the o f f i c e  of public a d v o c a c y  shall appoint 

one or m o r e  a t t o r n e y s  to o p e r a t e  the p u b l i c  u t i l i t y  c o n s u m e r  r e p r e s e n­

tation section. A n  a p p o i n t e e  shal l be f a m i l i a r  w i t h  p u b l i c  u t i l i t y  

r e g u l a t i o n  a n d  p r a c t i c e  b e f o r e  p u b l i c  u t i l i t y  r e g u l a t o r y  commissions. 

A n  a p p o i n t m e n t  is f o r  a t h r e e - y e a r  r e n e wab le term. A n  a p p o i n t e e  m a y  

not b e  r e m o v e d  f r o m  service, n o r  m a y  an appoin tee's s a l a r y  b e  reduced, 

during  a t e r m  e x c e p t  f o r  g o o d  cause shown.

(c) T h e  b u d g e t  o f  the s e c t i o n  shall b e  set out as a n  Independent

su b - p r o g r a m  or e l e m e n t  o f  the o f f i c e  o f  p ublic a d v o c a c y  b u d g e t  s u bmit­

ted b y  the g o v e r n o r  u n d e r  the E x e c u t i v e  B u dget A c t  (AS 37.07). The

s e c t i o n’s p r o p o s e d  b u d g e t  shall p r o v i d e  for e xpert  w i t n e s s  fees and

o t h e r  costs o f  p a r t i c i p a t i n g  in r e g u l a t o r y  p r o c e e d i n g s  in an amount 

adequate to a l l o w  the s e c t i o n  to e f f e c t i v e l y  r e p r e s e n t  residential 

public  u t i l i t y  consumers.

<d) T h e  s e ction m a y  >

( 1 ) I nitiate, i n t e r v e n e  as a p a r t y  ?.n, or otherwise 

C S K B  162(Jud) -2- _______________________



p arti cipate in a h e a r i n g  or other p r o c e e d i n g  i n v o l v i n g  a public u t i l­

ity for the p u r p o s e  of r e p r e s e n t i n g  the i n t e rests of residential 

p ubli c u t i l i t y  c o n s u mers in the p r o c e e d i n g  if the s e cti on determines 

that .he r e s u l t  o f  the p r o c e e d i n g  m a y  s u b s t a n t i a l l y  affect the i n t e r­

ests of those consumersi

(2 ) m a i n t a i n  an a ction for j u d i c i a l  r e v i e w  of decisions of 

a public u t i l i t y  r e g u l a t o r y  a g e n c y  and i n t e r v e n e  or o t h e r w i s e  p a r t i c i­

pate in civil p r o c e e d i n g s  i n v o l v i n g  r e v i e w  or e n f o r c e m e n t  of a public 

u t i l i t y  r e g u l a t o r y  a g e n c y  a c t i o n  that the s e c t i o n  determines m a y  

su b s t a n t i a l l y  a f f e c t  the interests cf r e s i d e n t i a l  consumers*

(3) select and c o n t r a c t  for the servi ces o f  consultants and 

experts to a s s i s t  the s e c t i o n  in the p r e p a r a t i o n  and p r e s e n t a t i o n  of 

matters  b e f o r e  agencies, c o n m i s s i o n s , o f fices or courts*

(4) i n i t i a t e  p u b l i c  e d u c a t i o n  and p u b l i c  repo rts in the

news m e d i a  to p r o t e c t  a n d  r e p r e s e n t  p u b l i c  u t i l i t y  c o n s u m e r  interests*

(5) h a v e  access, d u r i n g  n o r m a l  b u s i n e s s  hours, to the

records cf state a g e n c i e s  that are n o t  c l a s s i f i e d  b y  l a w  as c o n f i d e n­

tial* and

(6 ) c o n d u c t  d i s c o v e r y  n e c e s s a r y  to p e r f o r m  the duties set 

out in this section.

(e) T h e  s e c t i o n  shall submit a n  a n n u a l  r e p o r t  to the go vernor 

and the l e g i s l a t u r e  a t  the b e g i n n i n g  o f  e a c h  r e g u l a r  s e s s i o n  of the

legislature- s u m m a r i z i n g  the a c tivities o f  the s e c t i o n  in the previous

fiscal year.

(f) In this s e c t i o n

(1) ’’pu b l i c  u t i l i t y” has the m e a n i n g  g iven in AS 42.05.712*

(2 ) ’’pub l i c  u t i l i t y  c o n s u m e r” me a n s  a r e s i d e n t i a l  customer 

of a p ublic  utility*

(3) ’’section"' m e a n s  the p u b l i c  u t i l i t y  consumer

-3- CSHB 1 6 2 f J m n
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S T A T E  OF A L A S K A  1985 L E G I S L A T I V E  S E S S I O N

 ____________________________________F I S C A L  N O T E ___________________________ L.Cff ____
0

R e v i s i o n  Date:_____________________________

R E Q U E S T  FI S C A L  D E T A I L

B i l l / R e s o l u t i o n  No.: h b  162 A g e n c y  A f f e c t e d : ______D e p a r t m e n t  of L a w

T i t l e : "An Act r el a t i n g  tr> n n h H r  P r o g r a m  C a t e g o r y  A f f e c t e d :  __

utility consumer representation."  Public P r o te c t i o n _________  _________________
Spon s o r :  p.epr. C l o c k s i n _______________ 3RU, P r o g r a m  or S u b p r o g r a m s ) A f f e c t e d :

R e q u e s t o r :  H o u s e  J u d i c i a r y   C o n s u m e r  P r o t e c t i o n _____________________ _

Da t e  O f  R e q u e s t :  2 / 5 / 8 5 ______________  U t i l i t i e s  C o n s u m e r  R e p r e s e n t a t i o n _________

E X P E N D I T U R E S / R E V E N U E S :  ( T h o u s a n d s  of D o l l a r s )

FY 8b FY 86 FY 87 FY 88 FY SS FY 90

O P E R A T I N G 1 -1 1 1
100 rcr.SCNAL SERVICES 1 2 6.5 1 5 8 . 9  ' 1 6 6 . 8 175.1 183.9
200 TRAVEL 10.5 11.0 11.6 12.2 12.8
300 CONTRACTUAL 6 7 . 8 7 5 . 8 7 9 . 6 8 3 . 6 8 7 . 8
A00 SUPPLIES 1 0. 1 8.2 8.6 9 . 0 9 .5
500 EQUIPMENT 14.5
500 LAND 4 STRUCTURES

700 CRANTS, CLAIMS

300 MISCELLANEOUS
1

T O T A L  O P E R A T I N G 2 2 9 . 4 2 5 3. 9 2 6 6 . 6 2 7 9 . 9 2 9 4 . 0

f C A P ii'AL l l l i l i l  

I R E V E N U E  I I I I I  I f

F UNDI NG: ( T h o u s a n d s  o f  D o l l a r s )
jcNcriML i UNO 2 2 9 . 4  J 2 5 3. 9 2 6 6 . 6  1 2 7 9 . 9 2 9 4 . 0
FEDERAL FUNDS 1 1
OTHER

I 1
TOTAL 1 1

P O S I T I O N S :
■ 'JUL- i 1 Mfc 3 3 3 3 3
=ART-TIME

TEMPORARY ■

A N A L Y S I S :  A t t a c h  a s e p a r a t e  pa g e  if n e c e s s a r y

See A t t a c h e d .

ruA <&.
P r e p a r e d  By :_______ R i c h a r d  I. Pegue-6, D i r e c t o r _________  Phone: 465 - 3 6 7 2

D i v i s i o n : ____________ A d m i n i s t r a t i v e ^ S e r v i c e s _________________ Date: 2 / 6 / 8 5 ____________

• I & 1-  n
A p p r o v e d  by C o m m i s s i o n e r .  Norrijn c. G o r s u c h  Date: 2 / 6 / 8 5___________

A g e n c y : _______________ D e p a r t m e n t  of  L a w __________________

D i s t r i b u t i o n  (by A g e n c y  p r e p a r i n g  fiscal note):

L e g i s l a t i v e - F i n a n c e  

L e g i s l a t i v e  S p o n s o r  

R e q u e s t o r

O f f i c e  cf M a n a g e m e n t  and B u d g e t

I m p a c t e d  A g e n c y ( i e s )  • 7 / 1 / 8 4



Fiscal Note February 6 , 1984
Analysis
HB 162

This fiscal note provides for a thre e-person staff to 
establish an office of public utili ty consumer re pres e n t a t i o n  
w i t h i n  the Consumer Protection Section of the Department of Law. 
The office will be staffed by an Attorney, an Associ ate A t t o r n e y  
and Legal Sec retary if House Bill 162 is enacted and if this 
fiscal note is approved.

It is a n ticip ated that the office will be primarily involved 
w i t h  service and rate filings before the A P U C  and the FCC. The 
APUC regulates local and intrastate utilities such as sewer, 
water, gas, telephone and telecommunications, steam, garbage 
disposal and electrical power generation and distribution.
F"lings before the FCC, w h i c h  are of prin cipal concern to 
consumers w i t h i n  Alaska, deal with long distance interstate 
access changes and rate subsidy p rotec tion (the division of 
payments) for h i g h  cost areas such as Alaska. Also of c o n c e r n  is 
the relationship of common carriers tha'i have no service 
obligations and common certified  carriers that do, such as 
ALASCOM.

The APUC receives hundreds of filings each year of w h i c h  
about 1 0 0  filings are contested and are docketed for formal 
hearings. The office of public u t ilit y consumer r e p r e s e n t a t i o n  
w i l l  r e v i e w  all of these contested filings and intervene in those 
c ontested filings that require r epres e n t a t i o n  of resid ential 
consumers, as office resources will permit. T here are u s u a l l y  
several major issues before the APUC, any one of w h i c h  could take 
a substantial portion of the o f f i c e’s resources to represent.

In order to acquire utilities financial and technical 
expertise for majo r case examinations, w i t h o u t  creating a large 
in-house staff, outside consultants wil] be used as expert 
witnesses. Such experts, in the fields of telecommunications, 
gasline transmission, electrical engineering, and finance and 
rate making, cost betwe en $50 per h o u r  and $150 per hour, plus 
out-of-pocke t expenses. W e  have therefore u s e d  an average hourly 
rate of $ 1 0 0  in budgetin g for expert witne ss services. 
Additionally, w e  expect some support costs for expert travel and 
the costs for exhibits and w r i t t e n  testimony are i ncluded in this 
fiscal note projection. It is an tic i p a t e d  that up to 75 hours of
expert witness w o r k  will be e xpended on at least 5 occasions
during the year for an annual total of 375 expert witness hours.

The costs projected in this fiscal note represent the 
m i n i m u m  funds nec es s a r y  to implement this bill. A  three-person 
staff, and the pro vision for outside utilities experts, wi ll
permit the office to provide u t i l i t y  consumer rep res e n t a t i o n  in a
reasonable fashion. Obviously, a small staff such as this cannot



intervene in every public utili ty matter that may adversely 
impact residential consumers. However, the cost for doing so 
w o u l d  be prohibitive. We do believe that the level of activity 
propose d by this fiscal note is realistic and neces sary if a 
public u t i lity consumer re pres e n t a t i o n  program  is to function 
effectively.



Financial An alysis - HB 162 

Staff

At t or ney V, R25A - 

Associate A t t orney II, R19A =

Legal Secretary I, R10B =

Total Personal Services

$60,157

$41,063

$25,237

$126,457

Staff Travel

2 .

3.

He aring Attendance outside of Anchorage - 
5 hearings, 3 days each for 2 staff members 
at $80 per day.
5 x 3 x 2 x $80 =

Travel Cost 5 x 2 x  $250 avg. RT 
instate fare =

Staff travel to gather evidence - 
5 trips at 3 davs each.
5 x 3 x $80 =
5 x  1 x  $250 =

Staff travel out-of-state to gather 
evidence. 3 trips at 5 days each. 
3 x 5 x  $80 =
3 x 1 x $650 =

Total travel and oer diem

$2,400 per diem 

$2,500 travel

$ 1 , 2 0 0  per diem 
$1,250 travel

$ 1 , 2 0 0  per diem 
$1,950 travel

$10,500

Contractual

Communications & Postage - 600 per mo. - $6,000

D u pli cating - 400 per mo. = $4,000

Rents & utilities est. 452 sq. ft. at 
$2.30 per mo.
452 x $2.30 x  10 - $10,396

WP Equipment m aintenance  - 150 X  10 = $1,500

Profess ional fees, hourly rate for licensed 
utilities experts
375 h r s . x $100 = $37,500



Utilities experts staff support, preparation 
of exhibits, w r i t t e n  testimony
est. 100 hrs. x $40 = $4,000

Experts travel to attend hearings and offer 
t e s t i m o n y .
5 trips x 3 days x $80 = $1,200 subsistence
5 trips x $650 travel = $3,250 travel

Total Contractual Services $67 ,846

Commodities - Ongoing

Stationary, office supplies & consumables 
$150 x 3 x 10 =

U t i l i t i e s / t a r i f f / l a w  library materials 
$ 1 0 0  x 1 0  x 2 =

C o m m o d i t i e s - Single time

New position-offices materials 
$1,200 x 3 =

Total Commodities

Equipment - Single time

New posi tion equipment $1,500 x 3 = $4,500

W o r d  Irocessor $10,000 x 1 = $10,000

Total Equipment $14 ,500

T OTAL FISCAL NOTE $229,403

Costs beyond FY 8 6  have been adjusted to delete single time 
costs, increase annual funding from 1 0  to 1 2  months, and they 
include a 5% inflation factor.

$3,600

$ 1 0 , 1 0 0

$4,500

$ 2 , 000
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PERSONAL SERVICES nQiimpr P r n f p r f l n n  S pp t i n n .  T h i s  o f f i r p  uT 1 1 hp
5. SalarY A . 7 8 2 / m o .  X 10 A 7 .820 in n i T n r d n n r e  w i t h  U R  167. if thin h i l l Is e n a c t e d .
6. Ocncf1fcs 7 . 4 6 5 • T h e  p o s i t i o n  w i l l  be r e s p o n s i b l e  for i n i t i a t i n g ,  i n t e r v e n i n g
7. Supplemental benefits 2 , 6 8 0 a n d  p a r t i c i p a t i n g  in s t a t e  or  f e d e r a l  h e a r i n g s o r  p r o c e e d i n g s

0. Fixed fleneflti 2 . 1 9 2 for the p u r p o s e  of  r e p r e s e n t i n g  the I n t e r e s t  of r e s i d e n t i a l

9. IOTAL PERSONAL SERVICES Ol 6 0 , 1 5 7 p u b l i c  u t i l i t i e s  c o n s u m e r s .  T h e  p o s i t i o n  w i l l a l s o  be r e s p o n -

10. Travel 02 5 , 2 5 0 s i b l e  f o r  m a i n t a i n i n g  a c t i o n s  f or j u d i c i a l  r e v i e w  o f  p u b l i c

11. Contracted 1 • 03 3 7 , 4 0 0 u t i l i t i e s  r e g u l a t o r y  a g e n c y  d e c i s i o n s  a n d  i n t e r v e n e  or  o t h e r -

12. Commodities O'l 3 . 7 0 0
w i s e  p a r t i c i p a t e  in c i v i l  p r o c e e d i n g s  i n v o l v i n g  r e v i e w  or

13. Equipment 05 1 .500
e n f o r c e m e n t a c t i o n  t hat m a y  s u b s t a n t i a l l y  a f f e c t  the i n t e r e s t s

1*1. Other . or r e s i d e n t i a l  c o n s u m e r s b e c a u s e  the p o s i t i o n s  s d u t i e s  a r e t«

15. T01AI. COST 1 0 8 , 0 0 7
c n ose or a 

to the s e n i  

r e c o m m e n d e d

pilDXlC U L l l l L i c S  rC[Ju Lul lOll I C g u l  c x p c r  L )

or p r a c t i c i n g  a t t o r n e y  l e v e l  of A t t o r n e y

a l l o c a t i o n

X-.v.’y vlvivlv.v.v-lv
v ia

IIECCIPT CODE FUNOINC SOURCE •

16. Federal Receipt: 1002

17. G.F. Match 1003

10. General Funds 100't 1 0 8 . 0 0 7

19. l-A Receipts 1005 • •

20. Program Receipts 1020

21. Other

♦ •

i •

v!;

I
•

FOR 0411 USE ONLY

'ia  k e y  u u i i n n n ------ --------
•

1  3  REOUEST FOR
NEW POSITION

'

A G E N C Y  D E P A R T M E N T  O F  L A W

P R O G R A M  C O N S U M E R  P R O T E C T I O N FY 8!
DRU.

C O N S U M E R  P R O T E C T I O N

UTTT .TTTEF CONSMMFR P R O T E C T IO N

Pape 1 O f 1

nov trp ri n a fn



1.

2 .
A s s o c i a t e  A t t o r n e y  II

TYPE OF POSITION 

P F T

STAFF MONTHS 

1 0
RP NUHOF.il PCN N'JHOER

RANGE/STEP 

19 A

OARO. UNIT 

P X

unu r n i O R U Y LOCATION

A n c h o r a g e

FORM 12 PAGE/LINE
t»n*eCT)^

! $ g |
ÂPPRoy.j'

~7nurrn
SlUS;

ELECTION OISTHICT

e

3. CONTINUATION LEVEL j | ADO

6. IYPE OF EXPEND 1 1 Ullu "• .WBU1JT

1 7 3

~ ~
PERSONAL SERVICES 

Salary 3 , 1 9 3 / m o .  X 10 3 1 , 9 3 0

G. OcncT i t.s 6 , 9 8 6 .
7. Supplement*. llcncflts 1.957
0 . Fixed Benefits 2 , 1 9 2  .

9. IUTAL PERSONAL SERVICES 01 6 1 , 0 6 3

10. Travel 02 5 . 2 5 0

11. Contractual 03 2 2 . 1 5 0
12. Coiunodi tl cs 06 3 , 7 0 0

13. Equipment 05 1 , 5 0 0

1»«- Other

15. TOTAL COST * 7 3 . 6 6 3

RECEIPT CODE FUN0INC SOURCE '

1G. Federal Receipts 1002

17. G.F. Hatch 1003

10. General Funds 1006 7 3 . 6 6 3

19. l-A Receipts 1005

20. Program Receipts 1020

21. Other

•

FOR 04H USE ONLY

•I? 6a  k e y  H u n n n n -------- “ ----------“ ----------" ----------“ ----------

J USTIFICATION

T h i s  p o s i t i o n  w i l l  s e r v e  ns the p r i n c i p a l  s t a f f  a s s i s t a n t  

to the A t t o r n e y  In c h a r g e  of the o f f i c e  of  p u b l i c  u t i l i t y  

c o n s u m e r  r e p r e s e n t a t i o n s .  T h i s  o f f i c e  w i l l  be e s t a b l i s h e d  in 

a c c o r d a n c e  w i t h  HB  162, if thi s  b i l l  Is e n a c t e d .  T h e  p o s i t i o n  • 

w i l l  p r o v i d e  l e g a l  a n d  p u b l i c  u t i l i t i e s  r e s e a r c h  on  behalf' of 

the o f f i c e .  T h e  r e s e a r c h  w i l l  f o c u s  on  p u b l i c  u t i l i t i e s  rate 

a n d  s e r v i c e  f i l i n g s  a n d  w i l l  i n c l u d e  a n a l y s i s  a n d  i n v e s t i g a t i o n s  

of the i m p a c t s  s u c h  f i l i n g s  w i l l  h a v e  o n - p u b l i c  u t i l i t i e s  

r e s i d e n t i a l  c o n s u m e r s .  T h e  p o s i t i o n  w i l l  a l s o  a s s i s t  the 

a t t o r n e y s  in the p r e p a r a t i o n  of l e g a l  d o c u m e n t s  a nd 

e v i d e n c e  f i l e d  b y  the o f f i c e  in o n g o i n g  h e a r i n g s  a nd 

p r o c e e d i n g s .  A l l o c a t i o n  o f  the p o s i t i o n  to the s e n i o r  

p a r a l e g a l  l e v e l  of  A s s o c i a t e  A t t o r n e y  II is r e c o m m e n d e d  

b e c a u s e  of the c o m p l e x  n a t u r e  of  p u b l i c  u t i l i t i e s  r e g u l a t i o n  

n n d  law.

ziujsacxm u in x in s v rj fm iwnv
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NEW POSITION

n n r N r . Y  D E P A R T M E N T  O F  L A W

ni7|) C O N S U M E R  P R O T E C T I O N  • Pago 1 of 1
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1.

-w n -m in ra n f» » n n n in L in « n u t in i in m f< n io im iu o n u t iu i i i» m > 'in i . i ;a n « im u iB K w iM n o c i
POSiriON TITLE

L E G A L  S E C R E T A R Y  I *

r VTMt.-wvrnxtiuiixwfwxx
fIANGe/ST£l>

10B

OAIIC. UNIT 

G

FORM 12 PAGE/LINE S A w n M c » 5 A

2.
TYPE OF POSITION 

P F T

STAFF MONTHS 

10

RF NUMOER PCN NUMOER URU PRIORITY LOCATION

A n c h o i a g e

ELECTION DISTRICT 

8

1 3. 

A.

Lull 1 1 fil/A 1 1 Ull LUVLL | J nuu

IYPE OF EXI'EilDI IUKE
'IIP" 1 m

' AMOUNT.....

JU51 IFICATI Oil

1 7 3 T h i s  p o s i t i o n  w i l l s e r v e  as  the c l e r i c a l s u p p o r t
PERSONAL SERVICES p o s i t i o n  f or the o f f i c e of p u b l i c  u t i l i t y  c o n s u m e r

5. 5alary 1 , 8 9 3 / m o .  X  10 1 8 . 9 3 0 r e p r e s e n t a t i o n .  T h i s  o f f i c e  w i l l  b e s t a b l i s h e d  in

G. llcncf i t.s 2 , 95 5 . a c c o r d a n c e w i t h  HB  162, if thi s  b i l l  is e n a c t e d .  T h e

I 7. Supplemental llcncflts 1 ,160 p o s i t i o n  w i l l  p r o v i d e  o f f i c e  c o m m u n i c a t i o n s ,  s c h e d u l i n g ,

0. Fixed Ocneflts 2 , 1 9 2 t i l i n g ,  an d  

b «  the n e w  

r u l t  in a

the p r o d u c t i o n  of  a l l  l e g a l  d o c u m e n t s  n e e d e d

9. IOIAL PERSONAL SERVICES 6i 2 5 . 2 3 7
o r r i c e .  m e  

s u b s t a n t i a l

w o r K  or the oil:Ice Is e x p e c t e d  to

10. Trove! 02 - 0 - v o l u m e  or l e g a l  d o c u m e n t s ,  p u b l i c

11. Contractus 1 03 8 , 3 0 0
. u m m u L i i i  jluiis u n u  e v i u e n c e  r e q u i r i n g  cne r u n - c i m e s e r v i c e s

i2. Commodi 1 1 cs O'l 2 , 7 0 0
O U L .L l.L u i jr  •

13. Equipment 05 1 1 , 5 0 0 •
M • Other . •»

15. TOTAL COST • A 7 . 7 3 7
X-

•
RECEIPT COOE FUNDING SOURCE *

16. Federal Receipts 1002

17. G.F. Match 1003

1 0 . Ccncral Funds 1000 4 7 . 7 3 7

! 19-
l-A Receipts 1005 • •

20. Program Receipts 1020

21. Other

• •
• *

•X;
X \v *

•"

FOIl OiH U5E ONLY
i . i  urv n ii i tn r r i — •

I M inLfii.

1 3  REOUESTFOR 
NEW POSITION

AGENCY.

PROCRAM.

D E P A R T M E N T  O F  L A W

C O N S U M E R  P R O T E C T I O N

nrm C O N S U M E R  P R O T E C T I O N

i i t i  i t t t i t c  f n M c m i u n  p w o t k p t t o m
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POSITION

ALASKA P UBLIC UTILITIES COMMIS SION

HB 162 BY C L O C K S I N , et. al.

The A laska Public Utilities Commission supports in concept this 
legislation. The addition of public utility consumer r e p r e s e n­
tation should enhance the q u a l i t y  of the regulatory process by 
i n s t i t u t i o n a l i z i n g  the advocacy interests of residential c o n­
sumers.

The C o m m i s s i o n  has one reservation in regard to the proposed 
legislation, It should not contemplate a decrease in Commissi on 
Staff, including Staff counsel or in the Commissio n's budget. It 
c anno t be assumed that an Office of Public Utility Consumer R e­
pr e s e n t a t i o n  would in any w a y  lessen the responsibilities of the 
financial analyst?, who audit utility filings, the engineers w h o  
investi gate q u a l i t y  of service problems and analyte the adequacy 
of plant investment, or the tariff specialists who initially make 
r e c o m m en dations to the Co mmission in regard to utility requests 
for tariff changes. In fact, thi: legislation Bhould result in 
longer proceedings, more volumi.'.v.s records and broadened Staff 
respo n s i b i l i t i e s  - all towards .ie desi rable goal of better 
decision -making. Consequently, the C o mmission is adamant that 
the e s t a b l i s h m e n t  of a Public Utility Consumer Representation 
Office should not be a substitute for any existing personnel or 
m onie s c u r r e n t l y  designated to and for the Commission,

February 19, 1985

< £>

T e l e c o p i e d  2/19/85 -
please  call Katherine Wallen at 465-2504 
who will d e l i v e r  to appropriate Committee



M a r c h  1, 1985

TO: Rep. M i k e  M i l l e r

H o u s e  J u d i c i a r y  C o m m i t t e e

FROM: S c o t t  l li g h l e y m a n , E x e c u t i v e  D i r e c t o r  __

A l a s k a  E n v i r o n m e n t a l  L o b b y  )j f,

RE: HR 162, O f f i c e  of P u b l i c  U t i l i t y  C o n s u m e r  R e p r e s e n t a t i o n

T he A E L  is h a p p y  to j o i n  w i t h  a b r o a d  r a n g e  of i n t e r e s t s  to s u p p o r t  liB 162 in c r e a t i n g  

an o f f i c e  of p u b l i c  u t i l i t y  c o n s u m e r  r e p r e s e n t a t i o n .  C r e a t i o n  of this o f f i c e  m a k e s  

g o o d  s e n s e  f r o m  a p u b l i c  p o l i c y  p e r s p e c t i v e .  It a l s o  m a k e s  g o o d  s e n s e  f r o m  a 

c o n s e r v a t i o n  p o i n t - o f - v i e w .

Ihe L e g i s l a t u r e  o v e r  the last few y e a r s  h as d e b a t e d  s e v e r a l  l a r g e  a nd s m all e n e r g y  

p r o d u c i n g ,  s t a t e  s p o n s o r e d  v e n t u r e s .  Y e t  we  m u s t  not f o r g e t  that the c h e a p e s t  net 

p r o d u c t i o n  of e l e c t r i c i t y  is t h r o u g h  c o n s e r v a t i o n .  U t i l i t i e s  r e c e i v e  a f a i r l y  c o n s t a n t  

rate of r e t u r n  on  c a p i t a l  r e g a r d l e s s  of the siz e  of that c a p i t a l  i n v e s t m e n t .  U t i l i t i e s ,  

t h e r e f o r e ,  h a v e  an i n c e n t i v e  to b u i l d  new, l a r g e  g e n e r a t i n g  u n i t s  s i n c e  t h e i r  r e t u r n  

will then be p r o p o r t i o n a t e l y  larger.

i'rom the c o n s u m e r  a n g l e ,  that e q u a t i o n  is a l i t t l e  d i f f e r e n t .  T h e  c o n s u m e r  p a y s  

h i g h e r  b i l l s  for b i g g e r  p r o j e c t s .  By i n s t i t u t i o n a l l y  a d d i n g  in the c o n s u m e r ' s  

i n t e r e s t  into the rate s e t t i n g  p r o c e s s ,  w e  in e f f e c t  r e q u i r e  u t i l i t i e s  to s h o w  

e f f i c i e n c y  in t h e i r  s e r v i c e .  R a t e  i n c r e a s e s  wi  1 1 be s c r u t i n i z e d  m o r e  c o n s i s t e n t l y  f r o m  

the c o n s u m e r  a n g l e .  T h i s  w i l l  c a u s e  u t i l i t i e s  to r un a t i g h t e r  ship, to b e t t e r  

j u s t i f y  p r o p o s e d  rate i n c r e a s e s ,  a nd to look for o t h e r  e n e r g y  p r o d u c i n g  m e t h o d s  s u c h  as 

c o n s e r v a t i o n  to i n c r e a s e  the net a m o u n t  of e l e c t r i c i t y  a v a i l a b l e  to A l a s k a n s .

As a c o a l i t i o n  that s u p p o r t s  fiscal c o n s e r v a t i s m  in e n e r g y  p r o d u c t i o n  as well as 

c o n s e r v a t i o n  of o u r  n a t u r a l  r e s o u r c e s ,  the A E L  s u p p o r t s  HB  162. A p u b l i c  u t i l i t i e s  

c o n s u m e r  a d v o c a t e  will e n s u r e  a b a l a n c e d  a p p r o a c h  to p a r t  of the e n e r g y  e q u a t i o n —  

the s e t t i n g  of u t i l i t y  r a t e s — ond i n c r e a s e  o u r  e n e r g y  e f f i c i e n c y  a n d  f a i r n e s s .

T h a n k  y o u  f or y o u r  c o n s i d e r a t i o n  of this l e g i s l a t i o n .  We  u r g e  y o u r  p r o m p t  a n d  f a v o r a b l e  

a t t e n t i o n  to c r e a t i o n  of thi s  i m p o r t a n t  o f f i c e .

ALASKA CEN TER FOP T U£ ENVIRONMENT • ALASKA CHAPTER. S IE R R A  CLUB • JUNEAU GROUP. SIERR A  CLUB « SITKA  GROUP. SIERR A  CLUB 

KNIK GROUP. SIERR A  C L "  ■ DENALI GROUP. SIERR A  CLUB • ANCHORAGE AUDUBON SO C IE TY  • A RCTIC AUDUBON SO C IETY

DENALI C ITIZ EN S'C O U N C IL ■ ALASKA FRIENO S OF THE EARTH • JUNEAU AUDUBON SO C IETY • KACHEMAK BAY CONSERVATION SO C IETY 

KENAI PENINSULA AUDUBON SO C IE TY  • KODIAK AUDUBON SO CIETY • LYNN CANAL CONSERVATION • ALASKA W ILD ER N ESS GUIDES ASSOCIATION 

SITKA  CO N SER V E  ,ON SO C IETY • NORTHERN ALASKA ENVIRONMENTAL C E N TER • SO UTH EAST ALASKA CONSERVATION COUNCIL



TO: S e n a t o r  Fred Z h aroff
R e p r e s e n t a t i v e  A d e l h e i d  H e r r m a n n

Bouse J u d i c i a r y  C o m m i t t e e  Members, 
R e p r e s e n t a t i v e s  M. Hiller,
J o h n  Sund, M a x  Gruan^erg, R o b i n  Taylor,
Don Clocfcsin, F r i t 2  K t t y j o h n ,  R a n d y  P h i l l i p s

•- FROH: Fred Torrisi

RE: HB 162

DATE: F e b r u a r y  19, 1985

In the f a s t - changing, d e r e g u l a t e d  w o r l d  of today, it i 3  

becomin g i n c r e a s i n g l y  d i f f i c u l t  for those living in 
remote locations to p a y  for b a s i c  utilities, Tn all 
l ocations it 13 i m p o rt ant tha. r a t e  schedules be 
w r i t t e n  so as to p r o t e c t  t h o s e  persons  w h o  o n l y  use a 
minima'* amount. The O f f i c e  of P u b l i c  U t i l i t y  C o n s u m e r  
R e p r e s e n t a t i o n  w h i c h  is e s t a b l i s h e d  by HB 162 is an 
important 3tep towards p r o t e c t i o n  o f  these rights.

• /



Alaska Env i ronmenta l  Lobby, Inc.
204 N. Franklin Street, Suite 3 Juneau, Ala.’ ka 99001 907-580-2345

a — B i l l  I Ml M— m —  h i i i t t t m i  p n  i ^ - g n — ^ a s  « i » n «  i m— i
M a r c h  1, 1985

T0: Rep. M i k e  M i l l e r

H o u s e  J u d i c i a r y  C o m m i t t e e

FROM: S c o t t  I I i g h l e y m a n , E x e c u t i v e  D ir e c

A l a s k a  E n v i r o n m e n t a l  L o b b y

RE: 1IB 162, O f f i c e  of P u b l i c  U t i l i t y  C o n s u m e r  R e p r e s e n t a t i o n

T h e  A E L  is h a p p y  to j o i n  w i t h  a b r o a d  r an g e  of i n t e r e s t s  to s u p p o r t  1IB 162 in c r e a t i n g  

an o f f i c e  of p u b l i c  u t i l i t y  c o n s u m e r  r e p r e s e n t a t i o n .  C r e a t i o n  of t his o f f i c e  m a k e s  

g o o d  s e n s e  f rom a p u b l i c  p o l i c y  p e r s p e c t i v e .  It a l s o  m a k e s  g o o d  s en s e  f r o m  a 

c o n s e r v a t i o n  p o i n t - o f - v i e w .

T h e  L e g i s l a t u r e  o v e r  the last few y e a r s  has d e b a t e r  s e v e r a l  l a r g e  a n d  s m a l l  e n e r g y  

p r o d u c i n g ,  s t a t e  s p o n s o r e d  v e n t u r e s .  Y et we  m u s t  not f o r g e t  that the c h e a p e s t  net 

p r o d u c t i o n  of e l e c t r i c i t y  is t h r o u g h  c o n s e r v a t i o n .  U t i l i t i e s  r e c e i v e  a f a i r l y  c o n s t a n t  

rat e  of r e t u r n  on  c a p i t a l  r e g a r d l e s s  of the s i z e  of that c a p i t a l  i n v e s t m e n t .  U t i l i t i e s ,  

t h e r e f o r e ,  h a v e  an  i n c e n t i v e  to b u i l d  new, l a r g e  g e n e r a t i n g  u n i t s  s i nc e  t h e i r  r e t u r n  

will the n  be p r o p o r t i o n a t e l y  larger.

F r o m  t ho c o n s u m e r  a n g l e ,  that e q u a t i o n  is a l i t t l e  d i f f e r e n t .  T h e  c o n s u m e r  p a y s  

h i g h e r  b i l l s  for b i g g e r  p r o j e c t s .  By i n s t i t u t i o n a l l y  a d d i n g  in the c o n s u m e r ' s  

i n t e r e s t  into the rate s e t t i n g  p r o c e s s ,  we in e f f e c t  r e q u i r e  u t i l i t i e s  to sho w  

e f f i c i e n c y  in t h e i r  s e r v i c e .  R a t e  i n c r e a s e s  w i  1 be s c r u t i n i z e d  m o r e  c o n s i s t e n t l y  fro m  

the c o n s u m e r  a n g l e .  T h i s  w i l l  c a u s e  u t i l i t i e s  to ru n  a t i g h t e r  ship, to b e t t e r  

j u s t i f y  p r o p o s e d  rate i n c r e a s e s ,  a n d  to loo k  for o t h e r  e n e r g y  p r o d u c i n g  m e t h o d s  s u c h  as 

c o n s e r v a t i o n  to i n c r e a s e  the net a m o u n t  of e l e c t r i c i t y  a v a i l a b ' e  to A l a s k a n s .

As a c o a l i t i o n  tha t  s u p p o r t s  fiscal c o n s e r v a t i s m  in e n e r g y  p r o d u c t i o n  as well as 

c o n s e r v a t i o n  of o u r  n a t u r a l  r e s o u r c e s ,  the A E L  s u p p o r t s  HB 162. A p u b l i c  u t i l i t i e s  

c o n s u m e r  a d v o c a t e  w i l l  e n s u r e  a b a l a n c e d  a p p r o a c h  to p a r t  of the e n e r g y  e q u a t i o n —  

the s e t t i n g  of u t i l i t y  r a t e s — a nd i n c r e a s e  o u r  e n e r g y  e f f i c i e n c y  a n d  f a i r n e s s .

T h a n k  y o u  for y o u r  c o n s i d e r a t i o n  of this l e g i s l a t i o n .  W e  u r g e  y o u r  p r o m p t  a nd f a v o r a b l e  

a t t e n t i o n  to c r e a t i o n  of thi s  i m p o r t a n t  o f f i c e .
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Bills would ally state, consumers
By JIM ERICKSON
Daily News business reporter

The state would go to bat fo r 
residential customers when u tili­
ties want to raise telephone, natu­
ra l gas or electric rates, under 
bills being considered by the A las­
ka legislature.

Leg is la tion  introduced this 
month in the House and Senate 
would create the Office o f Public 
U tility  Consumer Representation, 
"an advocacy group fo r consumers 
to attempt to keep rates respon­sive to consumer demands," said 
Don Clocksln, D-Anchorage, one o f 
the sponsors of the legislation.

The office would be part of the 
state Department o f Law.

Besides arguing for consumers 
before the Alaska Public Utilities 
Commission, the office also would 
issue news releases to educate and 
tc protect consumers' Interests.

The public utilities commission 
regulates rates fo r Alaska's public 
and p rivate telephone, electric, 
natural gas and other utilities.

Office propQsed to argue utility rates
Utilities routinely spend thou­

sands o f dollars on .attorneys and expert witnesses to make their 
case before the commission, Clock- 
sin said. Those costs are then 
passed on to the consumer in higher bills.

“ But very often (commissioners) 
are presented with evidence only 
from one side, the side seeking a ta riff change," he said.

"They need to hear the side that 
effects the individual consumer or 
groups, o f consumers," Clocksln 
said. Consumers as a group do not 
have the ability to hire their own 
attorneys to argue against rate 
increases, he said.

The law department estimated 
the new office, staffed by two fu ll­
time lawyers and a clerk, would 
cost $229,000 in the f'-st year. 
Included in the amount was $67,- 
000 fo r hiring o f u tility  consul­
tants and expert witnesses who

could testify in regulatory pro­ceedings.
Clocksln said 37 states have 

sim ilar agencies. "Several o f the 
states have analyzed costs and all 
indicate substantial savings to 
consumers much in excess o f ac­
tual cost o f the office itse lf,”  he 
said.

A Hearing on the measure is 
scheduled fo r 1:30 p.m. Wednesday 
before the House Judiciary com­
mittee. The teleconference hearing w ill be transmitted to the Anchor­
age Legislative Information O f­
fice. 1024 W. Sixth Ave.

The A laska Consumer Advocacy 
Program, a local consumer group 
funded by annual appropriations 
from the legislature, infrequently 
intervenes on behalf o f the public , 
in rate Increase cases.

But ACAP director Maureen 
Kennedy said the group has d iffi­
culty fighting well-funded and

well-prepared utility lawyers, be­
cause ACAP funding is uncertair 
and inadequate.

ACAP has in the pa^ been 
forced to lay o ff sta ff due to 
budget cuts. That makes it d iffi­
cult to provide "long term, quali­
ty " consumer representat’ on in 
the complicated rate cases, Kenne­
dy said.

The budget for ACAP this year 
is $8', ,000,

The commission and the state 
A ttorney General's O ffice last 
year supported the concept o f the 
proposed office when a sim ilar b ill was introduced in the Senate.

However, both APUC chair­
woman Carolyn Guess and Attor­
ney General Norman Gorsuch stat­
ed in written testimony that the 
establishment of the office might 
create the appearance o f a conflict 
of Interest within the Attorney General's office, because the com­
mission . sta ff Is represented in 
proceedings by an assistant attor­
ney general.



The Nee d  for R e p r e s e n t a t i o n  of Residential Utility 

Ratepayers in Alaska

A  S t a t e m e n t  by Repre s e n t a t i v e  D o n  Clocksln

During the past s e v e r a l  years, Alask a n 6  have experienced large increases 

in all types of p u b l i c  u t i l i t y  rates. At the present time residential 

utility ra t e p a y e r s  have no insti t u t i o n a l  representation in proceedings 

that set n e w  rates. In contrast to the ratepayer, utilities are ably 

represented and c an pass on legal fees to those consumers in the form of 

even h i gher rates.

37 other states, 5 in the last year, hav e  recognized that gross inequity 

and passed l e g i s l a t i o n  that affords r e p r e s entation to ratepayers. The 

effect has b e e n  l a r g e  cost savings for citizens of those states.

The Alaska D e p a r t m e n t  of L a w  sees the need for this legislation and I ’m 

proud, along w i t h  R e p r e s e n t a t i v e s  Collins, Davis, M. M. M i l l e r  and 

Navarre to i n t r o d u c e  this legislation designed to protect the interests 

of the vast m a j o r i t y  of Alaskans who face rising utility rates.



Currently, the APUC (Alaeka P u b l i c  U t i l i t i e s  Commission) acts as a judge 

in l i s t e n i n g  to testimony from u t i l i t i e s  and other interested parties on 

rate i n c r e a s e  requests and ot h e r  p o l i c y  issues. The Co m m i s s i o n  staff 

represents the combined inte r e s t s  of t he Jtility, com m e r c i a l  users and 

reside n t i a l  ratepayers in m a k i n g  its recommen d a t i o n .  N e i t h e r  the 

C om m i s s i o n  nor if a Btaff is r e s p o n s i b l e  for pr o t e c t i n g  the interests of 

consumers.

U tilities h i r e  lawyers and a c c o u n t a n t s  to argue their case, then pass 

the costs of that r e p r e s entation on to the ratepayers through rate 

increases. C o m mercial and i n d u s t r i a l  u s e r s  o f t e n  form associations to 

represent their interests, then pa s s  the costs on to consumers through 

h i g h e r - p r i c e d  goods. Ir. Alaska, no b o d y  is empowered to represent the 

specific interests of consumers b e f o r e  the APUC. M o reover, the 

C o m m i s s i o n  is forbidden fro m  t a k i n g  a p o s i t i o n  not a d vocated by one of 

the p a r t i e s  to a proceeding. Thus, if n e i t h e r  the u t i l i t y  nor the 

c o m m ercial u s e r s  nor the staff ( a r g u i n g  the combined interests) 

advocates a position most a d v a n t a g e o u s  to consumers, the APUC cannot 

issue an c r d e r  to that effect.

The a r r a n g e m e n t  is similar to a c o u r t r o o m :  If the pr o s e c u t o r  asks for

an assault conviction, the j u d g e  c a n n o t  a p p r o v e  a m u r d e r  c-jnviction in 

the same proceeding. Likewise, our j u d i c i a l  system provides for a 

defense attorney; the j u d g e  is not r e s p o n s i b l e  for h e a r i n g  the 

prosec u t o r ' s  arguments and a d v o c a t i n g  the rights of the d e f e n d a n t — the 

defense a t t o r n e y  has that r e s p o n s i b i l i t y .

T h i r t y - s e v e n  other states ha v e  r e c o g n i z e d  this inequity and established 

offices s i m i l a r  to the one p r o p o s e d  or h a v e  authorized c i t izen utility 

boards (CUBs), funded by r a t e p a y e r s  t h r o u g h  solicitations enclosed in 

utility bills. Maryland set up its O f f i c e  of Public C o u n s e l  in 1924 and 

5 states o r g a n i z e d  offices this pa s t  l e g i s l a t i v e  session.

The o f f i c e s  of utility consumer r e p r e s e n t a t i o n  have p roven to be cost 

effective in providing co sumer a d v o c a c y .  In 1981, a n a lyst David 

Schwartz cond u c t e d  a study of the o f f i c e s  to evaluate the reductions in 

rate i n c r e a s e s  brought about s o l e l y  t h r o u g h  the efforts of the offices, 

compared to their annual budgets. F o r  example, he cites the Ohio 

office, w h e r e  the Cons u m e r  C o u nsel e f f e c t e d  direct savings of $61.3 

m i l lion o v e r  3 years. The offices i n  M a s s a c h u s e t t s  and M i s s o u r i  brought 

about a d i r e c t  savings of $47.5 m i l l i o n  in 2 years, an a v e rage of $5.5 

million p e r  case. The budg. ;s of t h e s e  two offices w e r e  only $575,000 
and $ 4 1 2 , 4 0 0  respectively in 1984.

According to Schwartz, the o f f ices h a v e  p r o v i d e d  hi g h  Q U A L I T Y  represent­

ation. M a n y  state offices have s u c c e e d e d  in a ppealing to the courts or 

p e t i t i o n i n g  ot h e r  r e g u latory b o d i e s  to o v e r r u l e  decisions m a d e  at the 

C o m m i s s i o n  level. In 1980, for e x a m p l e ,  the M i s s o u r i  S ipreme Court 

ruled in f a v o r  of the O f f i c e  of P u b l i c  Counsel, r e quiring that automatic 

utility r a t e  adjustment clauses be s u b s t i t u t e d  with s t r i c t e r  regulatory 
review of cost fluctuations.

The Need for R ep re se nt at io n of R e s i d e n t i a l  U t il i ty  Ra te payers in Alaska



The o f f i c e s  have encouraged u t i l i t i e s  to  op e r a t e  more e f f i c i e n t l y .  
Desp i te  the successes o f  the o f f i c e s  o u t l i n e d  above ,  u t i l i t i e s  have not 
gone out  o f  bus iness  and consumers have no t  been f aced wi th  massive r a t e  
i n c r ea s es  on the rebound.  C l o s e r  mon i t o r i ng  and e v a l u a t i o n  o f  u t i l i t y  
r a t e  i n c r e a s e s  have f o r c ed  u t i l i t i e s  to  more c a r e f u l l y  j u s t i f y  p roposa l s  
and to  run t i g h t e r ,  l e a n e r  o p e r a t i o n s .
The A laska  Pub l i c  U t i l i t i e s  Commissioners and the S t a t e  A t to rn ey  Genera l  
s uppor t  the es tab l i s hment  o f  an O f f i c e  o f  Consumer U t i l i t y  
Rep r es en t a t i o n  to  p r o t e c t  the i n t e r e s t s  o f  r e s i d e n t i a l  r a t epaye r s  in 
Al aska .



MEMORANDUM State cf Alaska
t o . S e n a t e  S t a t e  A f f a i r s  C o m m i t e e  0A 1 E . F e b r u a r y  2 2 ,  ',1984

S e n a t o r  V i c  F i s c h e r ,  C h a i r m a n  

P o u c h  V ( M a i l  S t o p  3 1 0 0 )  FILE N O ,

J u n e a u ,  A l a s k a  9 9 8 1 1

TELEPHONE NO:
A T T N :  N a n c y  L o r d

fR0M: C a r o l y n  S. G u e s s ,  C h a i r m a n  s u b j e c t : C o m m e n t s  o n  S B  4 5 2

T h e  A l a s k a  P u b l i c  U t i l i t i e s  

C o m m i  s s i o n

T h e  A l a s k a  P u b l i c  U t i l i t i e s  C o m m i s s . i o n  s u p p o r t "  in c o n c e p t  

t h i s  l e g i s l a t i o n .  T h e ’ a d d i t i o n  o f  p u b l i c  u t i l i t y  c o n s u m e r  

r e p r e s e n t a t i o n  s h o u l d  e n h a n c e  t h e  q u a l i t y  o f  t h e  r e g u l a t o r y  

p r o c e s s  b y  i n s t i t u t i o n a l i z i n g  t h e  a d v o c a c y  i n t e r e s t s  o f  

r e s i d e n t i a l  c o n s u m e r s .

T h e  C o m m i s s i o n  h a s  t w o  r e s e r v a t i o n s  i n  r e g a r d  t o  t h e  p r o p o s e d  

l e g i s l a t i o n .  1 )  T h i s  l e g i s l a t i o n  s h o u l d  n o t  c o n f - e ^ p l  a t e  a 

d e c r e a s e  i n  C o m m i s s i o n  S t a f f ,  i n c l u d i n g  S t a f f  c o u n s e l  o r  in 

t h e  C o m m i s s s i o n 1 s b u d g e t ,  I t  c a n n o t  b e  a s s u m e d  t h a t  a n  

O f f i c e  o f  P u b l i c  U t i l i t y  C o n s u m e r  R e p r e s e n t a t i o n  w o u l d  i n  

a n y  w a y  l e s s e n  t h e  r e s p o n s i R i 1 i t i e i  o f  t h e  f i n a n c i a l  a n a l y s t s  

w h o  a u d i t  u t i l i t y  f i l i n g s ,  t h e  e n g i n e e r s  w h o  i n v e s t i g a t e  

q u a l i t y  o f  s e r v i c e  p r o b l e m s  a n d  a n a l y z e  t h e  a d e q u a c y  o f  

p l a n t  i n v e s t m e n t ,  o r  t h e  t a r i f f  s p e c i a l i s t s  w h o  i n i t i a l l y  

m a k e  r e c o m m e n d a t i o n s  t o  t h e  C o m m i s s i o n  i n  r e g a r d  t o  u t i l i t y  

r e q u e s t s  f o r  t a r i f f  c h a n g e s .  I n  f a c t ,  t h i s  l e g i s l a t i o n  

s h o u l d  r e s u l t  i n  l o n g e r  p r o c e e d i n g s ,  m o r e  v o l u m i n o u s  r e c o r d s  

a n d  b r o a d e n e d  S t a f f  r e s p o n s i b i l i t i e s  - a l l  t o w a r d s  t h e  

d e s i r a b l e  g o o d  o f  b e t t e r  d e c i s i o n - m a k i n g .  C o n s e q u e n t l y ,  t h e  

C o m m i s s i o n  i s  a d a m a n t  t h a t  t h e  e s t a b l i s h m e n t  o f  a P u b l i c  

U t i l i t y  C o n s u m e r  R e p r e s e n t a t i o n  O f f i c e  s h o u l d  n o t  b e  a 

s u b s t i t u t e  f o r  a n y  e x i s t i n g  p e r s o n n e l  o r  m o n i e s  c u r r e n t l y  

d e s i g n a t e d  t o  a n d  f o r  t h e  C o m m i s s i o n ,  2)  T h e  s e c o n d  r e s e r v a t i o n  

is  in r e g a r d  t o  w h e t h e r  o r  n o t  t h e  e s t a b l i s h m e n t  o f P u b l i c  

U t i l i t y  C o n s u m e r  R e p r e s e n t a t i o n  w i t h i n  t h e  D e p a r t m e n t  o f  L a w  

p r e s e n t s  a c o n f l i c t  t o  t h e  e x i s t i n g  f u n c t i o n  o f  t h e  A s s i s t a n t  

A t t o r n e y s  G e n e r a l  a s s i g n e d  t o  t h e  C o m m i  s si o n  S t a f f . T h i s  

i s s u e  h a s  t w o  d i m e n s i o n s ;  o n e  i n t e r n a l  t o  t h e  A t t o r n e y  

G e n e r a l ' s  o f f i c e  ( s e e  t h e  a t t a c h e d  m e m o r a n d u m  f r o m  V i r g i n i a  

R u s c h ) ,  a n d  t h e  s e c o n d  b e t w e e n  t h e  C o m m i s s i o n  a n d  t h e  A t t o r n e y  

G e n e r a l ' s  O f f i c e .  T h e  C o m m i s s i o n  i s  u n c o m f o r t a b l e  w i t h  

l e g a l  c o u n s e l  p r o v i d e d  b y  a n  a d v e r s a r i a l  p a r t y  a n d  q u e s t i o n s  

w h e t h e r  o t h e r  p a r t i e s  t o  p r o c e e d i n g s  w i l l  a c c e p t  t h e  C o m m i s s i o n ' s  

o b j e c t i v i t y  u n d e r  t h o s e  . c i r c u m s t a n c e s .  A c c o r d i n g l y ,  t h e  

C o m m i s s i o n  w o u l d  r e c o m m e n d  t h a t  i f  t h e  l e g i s l a t i o n  i s  a d o p t e d  

t h e  C o m m i s s i o n  b e  b u d g e t e d  f o r - t w o ~ a t t o r n e y * p o s i t i o n s  o f  i t s  

o w n  h i r e .

0 2 -0 0 1  A ( R r v . 10/79)



S e n a t e  S t a t e  At f a i r s  C o m m i t t e e  

N a n c y  L o r d  

P a g e  2 
2 - 2 2 - 8 4

T h e  l e g i s l a t u r e  m a y  w a n t  t o  c o n s i d e r  d e f i n i n g  " r e s i d e n t i a l ,  

c o n s u m e r "  i n  t h a t  t h e r e  h a v e  b e e n  a n d  w i l l  c o n t i n u e  t o  b e  

r e s i d e n t i a l  c o n s u m e r s  w i t h  d i f f e r i n g  i n t e r e s t s  in u t i l i t y  

p r o c e e d i n g s ,  i . e . ,  t h e  C h u g a c h  r e t a i l  r e s i d e n t i a l  c o n s u m e r  

a n d  t h e  H o m e r  a n d  M a t a n u s k a  w h o l e s a l e  r e s i d e n t i a l  c o n s u m e r ;  

t h e  r e s i d e n t i a l  t e l e p , . u n e  c o n s u m e r  i n  A n a k t u v u k  P a s s  w h o  

d e p e n d s  o n  t h e  c a r r i e r  o f  l a s t  r e s o r t ,  a n d  t h e  r e s i d e n t i a l  -  

c o n s u m e r  i n  A n c h o r a g e  d e s i r o u s  o f  s e r v i c e  f r o m  a n  i n t e r ­

e x c h a n g e  c o m p e t i t o r  o f  A l a s c o m ;  t h e  a l l - e l e c t r i c  h e a t  c o n ­

s u m e r  a n d  t h e  m i n i m a l  c o n s u m p t i o n  u s e r  o f  a n y  e l e c t r i c  

u t i l i t y .



M a r c h  9 ,  1984

The H o n o r a b l e  V i c  F i s c h e r  
Chairman, S e n a t e  State A f f a i r s  C o m m i t t e e  
A l a s k a  State S e n a t e  
P o u c h  V
Juneau, Ak 99811

Re: SB 452

D e a r  S e n a t o r  Fis cher:

S e n a t o r  Bill Ray and ot her m e m b e r s  o f  the Senate State
A f f a i r s  C o m m i t t e e  have r e q u e s t e d  m y  w r i t t e n  c o m m e n t s  on SB 452 
whicji_... establisheis on o f f i c e  of c o n s u m e r  r e p r e s e n t a t i o n  for 
u t i l i t y  m a t t e r s  w i t h i n  the C o n s u m e r  P r o t e c t i o n  S e c t i o n  of the 
O f f i c e  of the A t t o r n e y  General.

does n o t  c o n t a i n  a f isca l r e q u e s t  s u f f i c i e n t  to p r o v i d e  for the 
s e r v i c e s  e n v i s i o n e d  b y  SB 452. M y  c u r r e n t  p r i o r i t i e s  are 
r e f l e c t e d  in the b u d g e t a r y  s u b m i s s i o n  p r e p a r e d  by the Departme nt 
of Law and s u b m i t t e d  by the Governor. If the L e g i s l a t u r e  enacts 
this bill, I w o u l d  strongly  u r g e  the L e g i s l a t u r e  to r e v i e w  if 
nny, an a p p r o p r i a t e  m eans of f i n a n c i n g  the consumer 
r e p r e s e n t a t i o n  p o s i t i o n s  o u t l i n e d  in the f i s c a l  n o t e  p revious ly 
s u b m i t t e d  b v  m v  office. Xc^-rouldrrnofcTtbeirmsr lntenCi3BJ® HHEBiii-ft

1984, several- q u e s t i o n s  s u r f a c e d  a b o u t  e s t a b l i s h m e n t  of a 
c o n s u m e r  a d v o c a t e  w i t h i n  the D e p a r t m e n t  of Law. Basically, these 
q u e s t i o n s  r e v o l v e d  a r o u n d  two issues:

Th e  c u r r e n t  b u d g e t  s u b m i t t e d  b y  the D e p a r t m e n t  of L a w

D u r i n g  the course of the h e a r i n g  h e l d  on F e b r u a r y  23,

1 . w h e t h e r  p l a c e m e n t  of the p r o p o s e d  c o n s u m e r  
a d v o c a c y  f u n ct ion in the A t t o r n e y  G e n e r a l ' s  
O f f i c e  w o u l d  c re ate a c o n f l i c t  o f  interestj
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2 . w h e t h e r  a p r o p o s a l  in the L e g i s l a t u r e  w h i c h  
gives the a d v o c a t e  r e s p o n s i b i l i t y  for d i s­
sem i n a t i n g  i n f o r m a t i o n  to the public, con- 
flic s w i t h  the. C o d e  of P r o f e s s i o n a l  
R e s p o n s i b i l i t y  for L a w y e r s  as e s t a b l i s h e d  by 
the A l a s k a  bar A s s o c i a t i o n .

I acv a c u t e l y  s e n s i t i v e  to the d r a m a t i c  interest in c o n­
flict of i n t e r e s t s  in our state at this time. U n d e r  existing law 
at AS 4 2 . 0 5 . 1 1 1 ,  the A t t o r n e y  G e n e r a l ' s  O f f i c e  is legal counsel 
for the P u b l i c  U t i l i t i e s  C o m m i s s i o n .  E s t a b l i s h m e n t  of a consumer 
a d v o c a t e  w i t h i n  the A t t o r n e y  G e n e r a l ' s  O f f i c e  s u p e r f i c i a l l y  c r e­
ates the a p p e a r a n c e  of a c o n f l i c t  o f  interest.

H o w e v e r ,  even t hough two a s s i s t a n t  a t t o r n e y 1 3 general 
m a y  h a v e  o c c a s i o n  to a d v o c a t e  d i v e r g e n t  p o s i t i o n s ,  a conflict of 
i n t e r e s t  is a v o i d e d  if d i r e c t  s u p e r v i s o r y  a u t h o r i t y  for ench 
a t t o r n e y  is s e p a r a t e l y  lodged. S e v e r a l  o t h e r  states, including 
M e w  M e x i c o  a n d  the S tate of W a s h i n g t o n ,  r e q u i r e  their Office of 
the A t t o r n e y  G e n e r a l  to p r o v i d e  dual s e r v i c e s  to differen t state 
a g e n c i e s  w h i c h  somet i m e s  have c o m p e t i n g  interests. The M e w  
M e x i c o  S u p r e m e  C o u r t  r e c e n t l y  d e c i d e d  In t h e M a t t e r  of the Rates 
and C h a r g e s  o f  the M o u n t a in S t a t e s T e l e p h o n e  and Te leg r a p h  
C o m p a n y , 6*53 P . 2 d 5 03 (Mew M e x i c o ,  T97T2 j that no a c t ual conflict 
e x i s t e d  w h e r e  the A t t o r n e y  G e n e r a l  r e p r e s e n t e d  the state utili ty 
c o m m i s s i o n  a n d  s e r v e d  as a c o n s u m e r  advoca te.

T h e  N e w  M e x i c o  court r e a s o n e d  that the A t t o r n e y  General 
did not e x e r c i s e  d i re ct c o n t r o l  o v e r  the a d v o c a c y  of the 
a s s i s t a n t  a t t o r n e y ' s  g e n e r a l  w h o  r e p r e s e n t e d  the commission. 
O t h e r  s t a t e s  a r e  in acco rd witli thi s reason i n g .  See State. v . 
M i s s i s s i p p i  P u b l i c  Se rvices C o m m i s s i o n , 413 So. 2 d  779 (1982), 
and C o n n e c t i c u t  C o m m i s s i o n  ~on S p e c i a l R e v e n u e  v . C o n n e c t i c u t 
F r e e d o m  o f I n f o r m a t i o n  C o m m i s s i o n ,  1T4 C o n n e c t i c u t  337 A . 2d 533 
TT973T;

I b e l i e v e  th.it w h e n  the p e r f o r m a n c e  of any legal 
duties r e q u i r e d  of the A t t o r n e y  G e n e r a l  p r e s e n t s  an actual or 
p e r c e i v e d  c o n f l i c t  of interest, d i f f e r e n t  a s s i s t a n t  attorney 
g e n e r a l ' s  m u s t  b e  a s s i g n e d  to h a n d l e  any i n c o n s i s t e n t  functions, 
t h i s  c o m m o n  s e n s e  a p p r o a c h  is s u p p o r t e d  b y  cases in several 
j u r i s d i c t i o n s .  Cf. M e d i c a l  D i s c i p l i n a r y  b oard v. J o h n s t o n , 99 V7N
2d 4 6 6 ,  P. 2d ~ ~ ~  (T9B7) and S h at l or v. State board of
V e t e r i n a r y  M e d i c i n e ,  237 S . E . 2 d  510 (1977).

In summary, I note that the s u p e r v i s i o n  of the APUC 
a t t o r n e y s  a n d  the c o n s u m e r  r e p r e s e n t a t i v e  a t t o r n e y  will be
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s e p a r a t e d  a c c o r d i n g  to SB 452. T h i s  s e p a r a t i o n  a d e q u a t e l y  
i n s u l a t e s  the Office o f  the A t t o r n e y  G e n e r a l  from the p e r c e i v e d  
c o n f l i c t  of interest prob lem.

T h e  second p o s s i b l e  p r o b l e m  in the propo s e d  legisl a t i o n
is r a i s e d  at Secti on 4 4 . 2 3 . 0 7 0 ( d ) ( 4 )  o f  the b i l l  w h i c h  states 
that the O f f i c e  of P u b l i c  U t i l i t y  r e p r e s e n t a t i o n  may:

a ssist and a d v i s e  i n d i v i d u a l  public u t i l i t y  
c o n s u m e r s  a n d  p u b l i c  u t i l i t y  c o n s u m e r  
o r g a n i z a t i o n s  on m a t t e r s  c o n c e r n i n g  public 
u t i l i t i e s  that serve the i n d i v i d u a l s  or the 
m e m b e r s  of p u b l i c  u t i l i t y  c o n s u m e r  organizations.

The language w h i c h  a l l o w s  the p u b l i c  u t ility a d v o c a t e
to a d v i s e  co nsumers was r a i s e d  as an i s s u e  because if. m a y  b r i n g  
the l a w y e r  a d v ocate in c o n f l i c t  w i t h  the C o d e  of P r o f e s s i o n a l  
R e s p o n s i b i l i t y  a p p l i c a b l e  to all m e m b e r s  of the Alask a Bar, f o u n d  
at S e c t i o n  D R 7-107 (H) a n d  ( J ) . T h e  r e l e v a n t  section of this 
C o d e  p r o h i b i t s  lawyers f r o m  p u b l i c i z i n g  t h e i r  p o s i tions taken 
b e f o r e  a d m i n s t r a t i v e  a n d  j u d i c i a l  p r o c e e d i n g s .  The case law is 
w e l l  s e t t l e d  that the a t t o r n e y ' s  g e n e r a l  h a v e  an implicit duty by 
v i r t u e  of t he ir office "to i n f o r m  p e o p l e  of (the) state of action 
t a k e n  in his (or her) o f f i c i a l  c a p a c i t y " .  G o l d  Seal Chinc h i l l a s  
Inc. v. State, 420 P . 2d s e c t i o n  698, 701 (W N . 1966). See also 
F T C  v. ""Cinderella C a ree r a nd F i n i s h i n g  S c h o o l s  Inc^. , 404 F. 2d 
1308 (D . C . Cir. 1968)” Thus, c o n s t r a i n t s  th at may be a p p r o p r i a t e  
f or the p r i v a t e  bar d e s i g n e d  to a v o i d  " t r i a l "  of cases in the 
p r e s s  a n d  p u b l i c  are r e d u c e d  for the A t t o r n e y  General who has an 
o b l i g a t i o n  to i n f o r m  the c i t i z e n s  o f  the s tate  rega rding m a tters 
w h i c h  :may a f f e c t  their interest.

I trust this a d e q u a t e l y  o u t l i n e s  ray position on this
m a t t e r  a n d  I w e l c o m e  y o u  or the m e m b e r s  o f  y o u r  Committee to m a k e  
a d d i t i o n a l  i n quiry if I c a n  he of a n y  f u r t h e r  assistance.

WCG: eer

cc: S e n a t o r  Bill Ray
S e n a t o r  A rliss S t u r g u l e w s k i  
S e n a t o r  Pat Rodey 
S e n a t o r  T i m  K e l l y

N o r m a n  C. G o r s u c h  
A t t o r n e y  G e n e r a l



i n t e r v e n e  in every p u b l i c  u t i l i t y  m a t t e r  that t.ay a d v e r s e l y  
i mpact r e s i d e n t i a l  c o n s u m e r s .  H o w e v e r ,  the cost f o r  d o i n g  so 
w o u l d  be pro hi b i t i v e .  W e  d o  b e l i e v e  that the level o f  a c t i v i t y  
p r o p o s e d  by this f i s c a l  n o t e  is r e a l i s t i c  and n e c e s s a r y  if a 
p u b l i c  u t i l i t y  c o n s u m e r  r e p r e s e n t a t i o n  p r o g r a m  is to f u n c t i o n  
e f fec tively.
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ELECTION DISTRICT 

8
JUSTIFICATION

This position will serve as the clerical support 

position for the office of public utility consumer 

representation. This office will be established in 

accordance with HB 162, if this bill is enacted. The 

position will provide office communications, scheduling, 

filing, and the production of all legal documents needed 

by the n ew office. The wo r k  of the office is expected to 

result In a substantial volume of legal documents, public 

communications and evidence requiring the full-time services 

of.a legal secretary.

RECEIPT CODE

PERSONAL SERVICES

Sa 1 a ry  1 , 8 9 3 / m o .  X 10 18 . 930
Ocncf i t.s 2 , 9 5 5



U t i l i t i e s  e x p e r t s  s t a f f  s u p p o r t ,  p r e p a r a t i o n  
o f  e x h i b i t s ,  w r i t t e n  t e s t i m o n y
est. 100 h r s .  x  $40 = $ 4 ,000

E x p e r t s  t r a v e l  to a t t e n d  h e a r i n g s  a n d  o f f e r  
testimon y.

5 trips x  3 d a y s  x  $80 = $ 1 ,200 s u b s i s t e n c e
5 trips x  $ 6 5 0  t r a v e l  = $3,250 travel

T o t a l  C o n t r a c t u a l  S e r v i c e s  $67, 846

C o m m o d i t i e s  - O n g o i n g

S t a t i o n a r y ,  o f f i c e  s u p p l i e s  & c o n s u m a b l e s  
$150 x 3 x 10 ~

U t i l i t i e s / t a r i f f / l a w  l i b r a r y  m a t e r i a l s  
$ 1 0 0  x  1 0  x  2  =

C o m m o d i t i e s  - S i n g l e  time

N e w  p o s i t i o n  o f f i c e s  m a t e r i a l s  
$ 1 , 2 0 0  x  3 =

T o t a l  C o m m o d i t i e s

E q u i p m e n t  - S i n g l e  time

N e w  p o s i t i o n  e q u i p m e n t  $ 1 , 5 0 0  x  5 = $ 4,500

W o r d  P r o c e s s o r  $ 1 0 , 0 0 0  x  1 =  $10,00 0

T o t a l  E q u i p m e n t  $ 1 4,500

T O T A L  F I S C A L  N O T E  $ 2 2 9 , 4 0 3

$3,600

$ 1 0 , 1 0 0

$4,500

$2 , 0 0 0

C o s t s  b e y o n d  F Y  8 6  h a v e  b e e n  a d j u s t e d  to d e l e t e  s i n g l e  time 
costs, i n c r e a s e  a n n u a l  f u n d i n g  f r o m  1 0  to 1 2  m o n t h s ,  a n d  they 
i n c l u d e  a 5% i n f l a t i o n  f a c t o r .



F i n a n c i a l  A n a l y s i s  - H B  162 

S t a f f

A t t o r n e y  V, R 2 5 A  =

A s s o c i a t e  A t t o r n e y  II, R 1 9 A  =

L e g a l  S e c r e t a r y  I, R 1 0 B  =

T o t a l  P e r s o n a l  S e r v i c e s

S t a f f  T r a v e l

H e a r i n g  A t t e n d a n c e  o u t s i d e  of A n c h o r a g e  - 
5 h e a r i n g s ,  3 days e a c h  for 2 s t a f f  m e m b e r s  
at $ 80 p e r  day.
5 x  3 x  2 x  $80 =

T r a v e l  C o s t  5 x  2 x $250 avg. R T  
i n s t a t e  f a r e  =

S t a f f  t r a v e l  to g a t h e r  e v i d e n c e  - 
5 t r i p s  a t  3 days each.
5 x  3 x  $80 =
5 x  1 x  $ 2 5 0  =

S t a f f  t r a v e l  o u t - o f - s t a t e  to g a t h e r  
e v i d e n c e .  3 trips at 5 days each. 
3 x  5 x  $80 =
3 x  1 x  $ 6 5 0  =

T o t a l  t r a v e l  a n d  p e r  d i e m

$ 2 , 4 0 0  per d i e m  

$ 2 , 5 0 0  travel

$ 1 , 2 0 0  per d i e m  
$ 1 , 2 5 0  t r av el

$ 1 , 2 0 0  per d i e m  
$ 1 , 9 5 0  travel

$ 1 0 , 5 0 0

C o n t r a c t u a l

C o m m u n i c a t i o n s  & P o s t a g e  - 600 p e r  mo. = $ 6 , 0 0 0

D u p l i c a t i n g  - 400 _ e r  mo. = $ 4,000

R e n t s  & u t i l i t i e s  est. 452 sq. ft. at 
$ 2 . 3 0  p e r  mo.
4 5 2  x  $ 2 . 3 0  x  10 - $ 1 0 , 3 9 6

W P  E q u i p m e n t  m a i n t e n a n c e  - 150 X 10 = $ 1 , 5 0 0

P r o f e s s i o n a l  f e e s ,  h o u r l y  r a t e  for l i c e n s e d  
u t i l i t i e s  e x p e r t s
375 h r s . x  $ 1 0 0  = $ 3 7 , 5 0 0



F i s c a l  N o t e  F e b r u a r y  6 , 1984
A n a l y s i s
HB  162

This f i s c a l  n o t e  p r o v i d e s  f o r  a t h r e e - p e r s o n  s t a f f  to 
e s t a b l i s h  an o f f i c e  o f  p u b l i c  u t i l i t y  c o n s u m e r  r e p r e s e n t a t i o n  
w i t h i n  the C o n s u m e r  P r o t e c t i o n  S e c t i o n  o f  t h e  D e p a r t m e n t  of Law. 
T h e  o f f i c e  w i l l  b e  s t a f f e d  b y  an A t t o r n e y ,  a n  A s s o c i a t e  A t t o r n e y  
a n d  L e g a l  S e c r e t a r y  if H o u s e  Bill 162 is e n a c t e d  a n d  i f  this 
f i s c a l  n o t e  is a p p r o v e d .

It is a n t i c i p a t e d  t h a t  the o f f i c e  w i l l  b e  p r i m a r i l y  i n v o l v e d  
w i t h  s e r v i c e  a n d  r a t e  f i l i n g s  b e f o r e  t h e  A P U C  a n d  t h e  FCC. T h e  
A P U C  r e g u l a t e s  l o c a l  a n d  i n t r a s t a t e  u t i l i t i e s  s u c h  as sewer, 
water,  gas, t e l e p h o n e  a n d  t e l e c o m m u n i c a t i o n s ,  s t e a m ,  g a r b a g e  
d i s p o s a l  and e l e c t r i c a l  p o w e r  g e n e r a t i o n  a n d  d i s t r i b u t i o n .
F i l i n g s  b e f o r e  t h e  FCC, w h i c h  a re o f  p r i n c i p a l  c o n c e r n  to 
c o n s u m e r s  w i t h i n  A l a s k a ,  d e a l  w i t h  l o n g  d i s t a n c e  i n t e r s t a t e  
a c c e s s  c h a n g e s  a n d  r a t e  s u b s i d y  p r o t e c t i o n  (the d i v i s i o n  of 
pa y m e n t s )  for h i g h  c o s t  a r e a s  s u c h  as A l a s k a .  A l s o  o f  c o n c e r n  is 
the r e l a t i o n s h i p  o f  c o m m o n  c a r r i e r s  t h a t  h a v e  n o  s e r v i c e  
o b l i g a t i o n s  a n d  c o m m o n  c e r t i f i e d  c a r r i e r s  t h a t  do, s u c h  as 
AL A S C O M .

The A P U C  r e c e i v e s  h u n d r e d s  o f  f i l i n g s  e a c h  y e a r  o f  w h i c h  
a b o u t  1 0 0  f i l i n g s  a r e  c o n t e s t e d  a n d  a r e  d o c k e t e d  f o r  f o r m a l  
h e a r i n g s .  T h e  o f f i c e  o f  p u b l i c  u t i l i t y  c o n s u m e r  r e p r e s e n t a t i o n  
w i l l  r e v i e w  a l l  o f  t h e s e  c o n t e s t e d  f i l i n g s  a n d  i n t e r v e n e  in t hos e 
c o n t e s t e d  f i l i n g s  t h a t  r e q u i r e  r e p r e s e n t a t i o n  o f  r e s i d e n t i a l  
consu m e r s ,  as o f f i c e  r e s o u r c e s  w i l l  p e r m i t .  T h e r e  a r e  u s u a l l y  
s e v e r a l  m a j o r  i s s u e s  b e f o r e  the A P U C ,  a n y  o n e  o f  w h i c h  c o u l d  take 
a s u b s t a n t i a l  p o r t i o n  o f  ..he o f f i c e ' s  r e s o u r c e s  to r e p r e s e n t .

In o r d e r  to a c q u i r e  u t i l i t i e s  f i n a n c i a l  a n d  t e c h n i c a l  
e x p e r t i s e  for m a j o r  c a s e  e x a m i n a t i o n s ,  w i t h o u t  c r e a t i n g  a l a r g e  
i n - h o u s e  staff, o u t s i d e  c o n s u l t a n t s  w i l l  b e  u s e d  as e x p e r t  
w i t n e s s e s .  S u c h  e x p e r t s ,  in the f i e l d s  o f  t e l e c o m m u n i c a t i o n s ,  
g a s l i n e  t r a n s m i s s i o n ,  e l e c t r i c a l  e n g i n e e r i n g ,  a n d  f i n a n c e  a n d  
r a t e  m a k i n g ,  c o s t  b e t w e e n  $50 p e r  h o u r  a n d  $ 1 5 0  p e r  h o u r ,  p l u s  
o u t - o f - p o c k e t  e x p e n s e s .  W e  h a v e  t h e r e f o r e  u s e d  a n  a v e r a g e  h o u r l y  
r a t e  of $ 1 0 0  i n  b u d g e t i n g  f o r  e x p e r t  w i t n e s s  s e r v i c e s .  
A d d i t i o n a l l y ,  w e  e x p e c t  s o m e  s u p p o r t  c o s t s  f o r  e x p e r t  t r a v e l  and 
the costs f o r  e x h i b i t s  a n d  w r i t t e n  t e s t i m o n y  a r e  i n c l u d e d  in this 
f i s c a l  n o t e  p r o j e c t i o n .  It is a n t i c i p a t e d  t h a t  u p  to 75 h o u r s  of
e x p e r t  w i t n e s s  w o r k  w i l l  b e  e x p e n d e d  o n  at l e a s t  5 o c c a s i o n s
d u r i n g  the y e a r  f o r  a n  a n n u a l  t o t a l  of 375 e x p e r t  w i t n e s s  hours.

T h e  c o s t s  p r o j e c t e d  in this f i s c a l  n o t e  r e p r e s e n t  the 
m i n i m u m  runds n e c e s s a r y  to i m p l e m e n t  t h i s  b i l l .  A  t h r e e - p e r s o n  
staff, and t h e  p r o v i s i o n  f o r  o u t s i d e  u t i l i t i e s  e x p e r t s ,  w i l l
p e r m i t  the o f f i c e  to p r o v i d e  u t i l i t y  c o n s u m e r  r e p r e s e n t a t i o n  in a
r e a s o n a b l e  f a s h i o n .  O b v i o u s l y ,  a s m a l l  s t a f f  s u c h  as t h i s  c a n n o t
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A L A SK A  PUBLIC IN TEK EST RESEARC H  GROUP
Post Office Box 1093/Anchorage, Alaska 99510/(907) 278-3661

F e b r u a r y  2 0 ,  1 F 8 5

Dear Rep. Miller:

E n c l o s e d  is a c o p y  o f  m y  t e s t i m o n y  o n  H B  1 6 2  b e f o r e  ir,* 

J u d i c i a r y  C o m m i t t e e .

P l e a s e  - e e l  f r e e  to g i v e  m e  a c a l l  if I c a n  a n s w e r  a n v  

a b o u t  t n e  i s s u e *

M a u r e e n  K e n n e d y  

D i r e c t o r

rtsSW SstUn...
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A L A SK A  PUBLIC IN TERE ST R E SE A R C H  GROUP
Post Office Box 1093/Anchorage, Alaska 99510/(907) 278-3661

Go o d  a f t e r n o o n .  My name  i s  M a u r e e n  K e n n e d y ,  i  am D i r e c t o r  o f  t h e  

A l a s k a  P u b l i c  I n t e r e s t  R e s e a r c h  G r o u p .  A k P I R G  h a s  6 0 0  membe r  i 

s t a t e w i d e  a n d  w o r k s  ori e c o n o m i c  i s s u e s  o f  c o n c e r n  t o  o u r  m e m b e r s *  

Ue  h a v e  w o r k e d  on  u t i l i t y  i s s u e s  f o r  much  j f  o u r  11 y e a r  h i s t o r y .

Ue  a r e  v e r y  s u p p o r t i v e  o f  t h e  O f f i c e  a u t h o r i z e d  i n  HB 1 6 2 .  

On c e  t h e  b i l l  i s  p a s s e d .  A l a s k a  w i l l  j o i n  3 7  o t h e r  s t a t e s  w h i c h  

p r o v i d e  f o r  r e p r e s e n t a t i o n  o f  u t i l i t y  r a t e p a y e r s  w i t h i n  s t a t e  

g o v e r n m e n t .  Th e  l o g i c  f o r  e s t a b l i s h i n g  s u c h  a n  o f f i c e  i s  

s t r a i g h t  f o r w a r d :  u t i l i t i e s  a r g u e  t h e i r  r a t e  c a s e s  u s i n g  f u n d s

p r o v i d e d  by  t h e  r a t e p a y e r s  t h e m s e l v e s *  c o s t s  o f  r e p r e s e n t a t i o n

a r e  r o l l e d  i n t o  t h e  r a t e  b a s e  ar i d p a s s e d  on  t o  c o n s u m e r s  i n

f o r m  o f  r a t e  i n c r e a s e s .  S o  t h e  u t i l i t i e s  a r e  c o v e r e d .  Ti,-.- p a s t  

a l s o  s h o w s  t h a t  c o m m e r c i a l  o r  w h o l e s a l e  u t i l i t y  i n t e r e s t s  a r ­

a b l e  t o  r e p r e s e n t  t h e m s e l v e s  w h e n e v e r  r a t e  i n c r e a s e s  a f f e c t  t h e m 

a s  a g r o u p .  On t h e  o t h e r  h a n d ,  i t  i s  n e a r l y  i m p o s s i b l e  f u r

o n e  r a t e p a y e r  o r  a  g r o u p  o f  r a t e p a y e r s  t o  r e p r e s e n t  t h e m s e l v e s ,  

t o  a n a l y z e  a  r a t e  p r o p o s a l  o r  p o l i c y  c h a n g e ,  a n d  t'o & a /  f u r  i t .  

F o r  e x a m p l e ,  wh e n  A k P I R G  i n t e r v e n e d  i n  A l a s c o m ' s  3 5 %  r a t e  

i n c r e a s e  r e q u e s t  i n  1 9 7 3 ,  we s p e n t  3 2 , 5 0 0  on  a t t o r n e y ' s  f e u s  

c o m p a r e d  t o  A l a s c o m ’ s e s t i m a t e d  3 !  m i l l i o n .  T h o s e  3 7  s t a t e s  

a g r e e  t h a t  i t  i s  t h e  g o v e r n m e n t ' s  r e s p o n s i b i  1 i t  •/ t c  m a k e  s u r e



t h a t ,  t h e  c i t i z e n s ’ i n U r e  s t s  -j r  • ' . l e a ;  ' • •«:. d a -j e g --j a t a 1 > a ' g -j 

b e f o r e  t h e  C o m m i s s i o n .

R i g h t  r . o u .  t h e  APUC ,  a c t i n g  j j   ̂ j u d g e  i n  t h e  p r o c e e d i n g  

h e a r s  a l l  i h e  u t i l i t y ’ s r e a s o n s  111 <y a r i 1 e i n c r e a s e  s  n 0 u 1 c b

a p p r o v e d ,  a n d  i t s  u n d e r f u n d e d  s t a f f  mu t f e r r  e t 0 u t t he  e s t 0 f  

t h e  s t o r y  - - a r e  t h e  e s t i m a t e s  c o r r e c t ' 7 1.1 i l l  t h i s  p o l i o s  c h a n g e

h a v e  t h a t  r e s u l t ?  Wha t  h a p p e n e d  t o  t h e  e / e n u e  f r  j :. l a s t  y e a r ’ s

r a t e  i n c r e a s e ?  C e n t  r a r ' -  t o  p c a u l a r  o p i n u u ,  t h e  APUC s t a f f  i s  

n o t  r e s p 0 n s  i 0 1 e ■ 0 r r e p r e s e n t i n g  t n e  r  a t e p 3 y e 1 5 i n t e r e s t s ,  o u t

r a t h e r  t h e  £. 2Q) kl ! i £f l  i n t e r e s t s  c f  t h e  u t i l i t y .  t h e  r e s i d e n t i a l  

r a t e p a y e r  a n d  t h e  c o m m e r c i a l  ar i d I n d u s *  r i a  1 u s e r  s .

Th e  l e g i s l a t i v e  h i s t o r y  i s  v e r y  c l e a r  t h a t  t h- .  t o o

" c o n s u m e r "  s l o t s  w e r e  e s t a b l i s h e d  t o  b r o a d e n  t hr :  s c o p e  o f  t h e

C o m m i s s i o n ,  n o t  t o  r e p r e s e n t  c o n s u m e r  i n t e r e s t s .  i n o s e

c o m m i s s i o n e r s  m o s t  b a l a n c e  t h e  i n t e r e s t s  o f  t h e  u t i l i t i e s  a n a  

u s e r s ,  j u s t  a s  t h e  p e r s o n  f i l l i n g  t h e  " b u s i n e s s "  s i c ;  i s  r e q u i r e d  

t o  b a l a n c e  c o n s u m e r  i n t e r e s t s ,  w i t h  u t i l  i t ,  i r t e r e s t s .  i f  l a w y e r s  

ma k e  a c o n v i n c i n g  c a s e  f o r  a r a t e  i n c r e a s e ,  a l l  c o m m i s s i o n e r s  

h a v e  a  r e s p o n s i b i l i t y  t o  a p p i  O ' "  i t .

N a t i o n a l l y ,  m o s t  u t i l i t y  d e c i s i o n s  c ome  down  s omewhe !

b e t w e e n  t h e  s t a f f  a n d  u t i l i t y  p o s i t i o n s  . • t h e  r a t e p a y e r  i s  1 u t

r e p r e s e n t e d  s p e c i f i c a l l y .  I f  a s t a t e  a d d s  a n  O f f i c e  o f  P u b l i c

U t i l i t y  C o n s u m e r  R e p r e s e n t a t i o n ,  h o w e v e r ,  d e c i s i o n s  e nd  ui i n  l h *  

f u i d d I  e , b e t w e e n  t h e  u t i l  i t y  a n c  \ h e  O f f i c e *  Commi  . s i 0 n e r  s s i v 

t h a t  m o r e  i n f o r m a t i o n  f r o m  a d d i t i o n a l  s o u r c e s  m a k e s  f o r  b e t t e r  

m o r e  e q u i t a b l e  d e c i s i o n s .

T h i s  c o n c l u s i o n  i s  b o r n e  a u t  by  a n a l y s i s  o f  t h e  i m p a c t  o f



t i i e  N o r t h  C a r o !  m o  O f f i c e  o f  F'u lie Ad u ■_ :• c» on  a p p r o v e d  r a t e  

i n c r e a s e s  b e t w e e n  1 9 7 4  a n o  1 ?  0 .  9 -  f  i r e  t h e  o f f i . t  wa s

e s t a b l i s h e d  i n  1 9 7 7 ,  t h e  FUG a p p r o v e d  9 0 .  l\ o f  r e q u e s t s  f ot

e l e c t r i c  r a t e  i n c r e a s e s -  I n  t h e  f o l l o w i n g  t h r e e  , e j r • .  o r ’

7 0 - 2 ’ i o f  r e q u e s t s  w e r e  a p p r o v e d .  T h i *  - e d i . l i o r .  i e p r u s e n i e c  

S 2 4 7  m i l l i o n  s a v i n g *  t u  r a t e p a y e r s .  C o ; . e s p o n d i n g 1 v . a p p r o v e d  

r e q u e s t s  f o r  t e l e p h o n e  r a t e  i n c r e a s e  * r . -  a s e a  f i oni 7 0 ' .  t o

a f t e r  t h e  O f f i c e  wa s  e s t a b l i s h e d .  No n e  . i f  t h e  u t i l i t i e s  h a s  g o n e  

o u t  o f  b u s i n e s s  a s  a r e s u l t  o f  t h e  i e v e n t  d e c i s i o n s  o f  t h e  F U . : 

i n  f a c t .  I  w o u l d  a r g u e  t h a t  t h e  u t i l L t i e *  a r e  i n  b u t t e r  s h a p e  a s  

t h e y  r u n  l e a n e r ,  m o r e  e f f i c i e n t  o p e r a t i o n * .  And  c l e a r l y ,  t : . e 

c i t i z e n s  o f  N o r t h  C a r o l i n a  h a v e  b e n e f i t e d  f r o m  r e d u c e d  u t i l i t v  

r a t e s .

A l l  t h e  O f f i c e s  h a v e  s a v e d  c o n s u m e r s  s u b s t  a n t  i a  1 1 v m o r e  i s  

u t i l i t y  b i l l s  t h a n  t h e y  h a v e  c o s t  t h e  t - i . - . P- j ver  . T h *  H u r t  . 

C a r o l i n a  o f f i c e  p o i n t s  t o  3 5 0  m i l l i o n  i n  s a v i n g s  i n  1 9 7 ? ,  O h i o ' s

o f f i c e  s a v e d  S o !  . 3  mi  1 1 i o n  • b e t w e e n  * 7 7  ar i d * 3 0 .  a n d  F l o r i d a .

A r k a n s a s ,  M i s s o u r i  a n d  New r i e u i u o  s a  ed  c i t i z e n s  o f  t h o s e  s t a t e s  

S I  1 3 . 3  m i l l i o n  d u r i n g  t h e  s a me  t i m e  p e r i o d ,  i n c l u d i n g  $ 4 9  m i l l i o n  

i r .  d i r e c t  r e f u n d s  t o  c o n s u m e r s .

T h e s e  s a v i n g s  a r e  d i C s i l i  s a v i n g s :  t h a t  ; s ,  no  o t h e r  p a r t y  o 

t h e  p r o c e e d i n g s  a r g u e d  f o r  t h e s e  d e c r e a s e s .  T h e r e  w e r e  

a d d i t i o n a l  s i t u a t i o n s  w h e r e  b o t h  t h e  o f f i c e s  a nd  t h e  FUC s t a f f  

b o t h  m i g h t  h a v e  a r g u e d  f o r  t h e  l e w e r  r a t e  i n c r e a s e s .  An A l a s k a n  

O f f i c e  o f  P u b l i c  U t i l i t y  C o n s u me r  R e p r e s e n t a t i o n  p r o m i s e s  t o  

b r i n e  s i m i l a r  b e n e f i t s  t o  A l a s k a n s .

L e t ’ s b e  c l e a r *  'z> t a  f  * f o r - t h e s e  o * ■ i c e e do n o t  go  o f ;  

h e l t e r  s k e l t e r  a r g u i n g  f o r  r a t e  c u t s  f o r  t h e  s a k e  s f  r a t e  - u t *



t o r  r a t e p a y e r s .  ' r e  y i  ■ . • a e m- ; r. : • a *. l  o ■ .. ~ 3 , . j  . hi 1 . • •.

a c c o u n t a n t s ,  e n g i n e e r s  a no  1 -  1 <r . :  - . . o r , *  s p * c i : *  l o t s  t o

a n a l y z e  u 1 11 i 1 ■/ i s s u e *  o n e  t-1 e c e . 1 i ■ • e ~ r e 1 s . i *? <■ - 1 o j tue r. t ■ u t . c

c o m m i s s  1 0 n . I r .  " a c t .  t h e  , u a 1 i t ■ . • r e 0 . e t e n t a t  i 0 n a t  t r e

o f f i c e s  h a s  b e e n  p r o v e n :  i n  t h o s e  f e  • . s e e s  . . ' her e an O f f i c e  3 T

•30ne  t o  c o u r t  o n  an i s s u e ,  i * u s u a l  1 .

N a t i o n a l l y ,  o f f i c e s  t e n d  t c  be  3 r )  i t .  h o u s e d  e i t h e r  w i t h i n  

t h e  A G ' s  o f f i c e  0 : u n d e r  t h e  g o - , e r r o r  * ?. o f f i c e  a s  a s - p a r  a id­

e n t i t y —  a c c o u n t a b l e  t o  t h e  g c v e r  no? . ' ;• t h e  l e g . s t a t u r e .  „ r  : o e

b o a r d  a p p o i n t e d  by  o n e  o f  t h e  a r e . e .  T h e O - e t i c a  1 i . ,  A k P I R G  

f a v o r s  an  i n d e p e n d e n t  o f f i c e  w h i c h  u c u l d  b e  l e s s  s u c e p t i b l e  1 0 

p o l i t i c a l  p r e s s u r e  by  u t i l i t i e s  t h r o u g h  t * e  g o v e r n o r  o r  t h e  A 3 .  

T h i s  p r e s s u r e  i s  a - e  r y r e a l  t h r  e a t ,  a nd  a t  1 e a s I  0 ne  o f f i c e  h a s  

c l o s e d  down  a s  l e g i s l a t o r s  r e a l  i c e d  t h e  p r e s s u r e  wa s  t a s 1 1 a t i n g  

t h e  o f f i c e .

O f  t h o s e  o f f i c e s  w i t h i n  t h e  Au ’ s u •''? i ue  , a h a l f  c0 1  * n o r  s  c 

a l s o  h a v e  AG s t a f f  r e p r e s e n t i n g  t h e  F'JC> l i e pi o b l e m s  w i t h  ; 

c o n f l i c t  o r  i n t e r e s t  h a v e  d e v e  1 0 p e c  . i n  * a c t .  t h r e e  o f  t h e s r

s t a t e s .  New M e x i c o .  C o n n e c t i c u t  a n d  Mi  s s  i s s i r ’ p i  , h a v e  b e e n

b r o u g h t  t o  c o u r t  o v e r  t h e  i s s u e  by  u t i l i t i e s .  I n  e a c h  i n s t a n c e ,  

t h e  c o u r t  h a s  a g r e e d  t h a t  t h e  a l l e g e d  c o n f l i c t  J o e s  n o t  e i s ; .

H e r e  i n  A l a s  I; a ,  b a t h  AG a nd  t h e  P u b l i c  U t i l i t i e s

C o m m i s s i o n  a g r e e  t h a t  a c o n f  o f  i n t e r e s t  i s  n o t  a p r o b l e m .  

Ue  a g r e e  w i t h  t h a t  c o n c l u s i o n .

I t  h a s  b e e n  s u g g e s t e d  t h a t  i n  o r d e r  t o  a v o i d  t h e  p e r c e i  eb  

c o n f l i c t  o f  i n t e r e s t ,  t h a t  t h e  Q f f . c e  be  h o u s e d  i n  t h e  new O f f i c e  

o f  P u b l i c  A d v o c a c y .  I f  t h i s  i s  t h e  o n l y  m e c h a n i s m  a c c e p t a b l e  t o



t h e  l e g i s l a t u r e ,  we w o u l d  s u p p o r  i t .  H o w e v e r  , we h a v *  s t r o n g

c o n c e r n s  t h a t  t h e  f u n c t i o n  w o u l d  g e t  l o s t  i n  t h e  s h u f f l e  o f  j

b r a n a  n e u  o f f i c e  w h o s e  o t h e r  f u n c t i o n s  i n c l u d e  r e p r e s e n t i n g  

c h i l d r e n  i n  c u s t o d y  p r o c e e d i n g s  a n d  m u r d e r e r s  i n  c o u r t .  T h e  

C o n s u m e r  P r o t e c t i o n  D i v i s i o n  o t  t h e  A G ' s  o f f i c e  p e r f o r m s  a 

f u n c t i o n  p a r a l l e l  t o  t h a t  o f  t h e  p r o p o s e d  o f f i c e  a n d  i s  w e l l -

e s t a b l i s h e d .  I n  f a c t ,  rr, a n y .  s t a t e s  r o l l  t h e  d u a l  f u n c t i o n s  u f  t h e

c o n s u m e r  p r o t e c t i o n  a n d  r a t e p a y e r  r e p r e s e n t a t  1 o n  i n t o  o n e  o f f i c e .

L i k e w i s e ,  we a r e  c o n c e r n e d  a b o u t  t h e  f i s c a l  n o t e  t h e  

p r o p o s a l  c a r r i e s .  I f  a p p r o v e d .  A l a s k a ' s  O f f i c e  w i l l  h a v e  t h e  

s e c o n d  l o w e s t  b u d g e t  o f  a l l  3 7  s t a t e  o f f i c e s .  I n  o r d e r  t o  be  

e f f e c t i v e .  t h e  O f f i c e  mu s t  h a v e  l e g a l  AND f i n a n c i a l  s t a f f .  

U t i l i t i e s  o f t e n  u s e  t h e  t e c h n i c a l  c o m p l e x i t y  o f  u t i l i t y  e c o n o m i c s  

t o  d i s c o u r a g e  e v e n  PUC a n a l y s i s  o f  i s s u e s *  L'e w o u l d  go  s o  f a r '  a s  

t o  s u g g e s t  t h a t  i f  o n 1 v t wo  p r o f e s s i o n a l  s t a f f  a r e  h i  t h a t

o n e  be  an  a c c o u n t a n t / e c o n o m i s t ,  o r  a t  l e a s t  a n  a t t o r n e y  w i t h  a 

v e r y  s t r o n g  f i n a n c i a l  b a c k g r o u n d .  Ue  a r e  b e t t e r  o f f  w i t h  t h e  

c u r r e n t  s y s t e m  t h a n  w i t h  a n  O f f i c e  w i l l  a l l  t h e  r e s p o n s i b i 1 i t y  

a n d  no  r e s o u r c e s  t o  a d e q u a t e l y  r e p r e s e n t  r a t e p a y e r s .

E a c h  o f  t h e  r e s p o n s i b i l i t i e s  l i s t e d  on  p .  2  o f  t h e  b i l l  i s  

n e c e s s a r y  i f  t h i s  O f f i c e  i s  t o  f u n c t i o n  p r o p e r l y .  Many  i s s u e s  o f  

i m p o r t a n c e  t o  A l a s k a n  c i t i z e n s  mu s t  be  a r g u e d  b e f o r e  b o d i a s  o t h e r  

t h a n  t h e  APUC— i n t e r s t a t e  t e l e p h o n e  i s s u e s .  f o r  i n s t a n c e ,  c ome  

u n d e r  t h e  j u r i s d i c t i o n  o f  t h e  FCC .  U t i l i t i e s  c a n  go  t o  t h e  

c o u r t s  i f  t h e y  f e e l  t h e  APUC h a s  e r r e d  i n  a  d e c i s i o n ;  t h e  O f f i c e  

s h o u l d  be  a b l e  t o  do  s o  a s  w e l l .  T h e  APUC o f t e n  w i l l  n u t  a i l o u  

p a r t i e s  t o  i n t e r v e n e  i n  a p r o c e e d i n g  u n l e s s  t h e  p a r t y  c a n  p a y  f o r



a n  e x p e r t  w i t n e s s  to s i g m f i c a i  t l y  a d d  to  t h e  r e c o r d .  ( A n d  

e x p e r t s  c o s t  m o n e y .  C h u g a c h  p a y s  i t s  w i t n e s s e s  b e t w e e n  £ 7 5  a n d  

3 3 0 0  a d a y  f o r  t h e i r  s e r v i c e s .  T h e  c o n t r a c t u a l  p o r t i o n  o f  t h e  

f i s c a l  n o t e  s h o u l d  b e  in c r e a s e d . )

N o w ,  y o u  u i i 1 b e  h e a r i n g  g r e a t  o p p o s i t i o n  to t h i s  b i l l  f r o m  

u t i l i t y  l o b b y i s t s  a n d  g e n e r a l  m a n a g e r s .  If  I w e r e  a u t i l i t y  

p o l i c y m a k e r ,  I w o u l d  o p p o s e  H B  1 6 2  a s  w e l l .  It w o u l d  m a k e  it 

m o r e  d i f f i c u l t  f o r  m e  * o c o n v i n c e  t h e  A P U C  t h a t  it s h o u l d  g r a n t  

m e  a r a t e  i n c r e a s e ,  a n d  m i g h t  s e t  m y  r a t e  o f  r e t u r n  iou«: t h a n  I

m i g h t  h a v e  l i k e d .

T h e i r  a r g u m e n t s  w i l l  b e  t h a t  p r o c e e d i n g s  w i l l  t a k e  t w i c e  as  

l o n g ,  t h a t  a n  o f f i c e  c a n ’t r e p r e s e n t  t h e  i n t e r e s t s  o f  a'l 

r a t e p a y e r s  a r o u n d  t h e  s t a t e  at o n c e ,  t h a t  t h e y  h a v e  c o n s u m e r  

a d v i s o r y  b o a r d s  o f  r a t e p a y e r s  o r  c o o p  m e m b e r s  t h e m s e l v e s  w h i c h  

r e p r e s e n t  c o n s u m e r  i n t e r e s t s  a d e q u a t e l y .  t h a t  s t a f f  f r o m  the 

O f f i c e  w o n ’t u n d e r s t a n d  t h e  r e a l  w o r l d  o f  u t i l i t y  m a n a g e m e n t  a r c  

f i n a n c e s ,  t h a t  c o n s u m e r s  a T e  a l r e a d y  r e p r e s e n t e d  t h r o u g h  t h e  

" c o n s u m e r " m e m b e r s  o n  t h e  A P U C ,  a n d  p e r h a p s  t h e y  w i l l  b r i n g  up 

t h e  c o n f l i c t  o f  i n t e r e s t  i s s u e .

T h e  u t i l i t i e s  w o u l d  b e  c o r r e c t  a n  o n l y  o n e  p o i n t :  

r e g u l a t o r y  d e c i s i o n s  w i l l  t a k e  l o n g e r 1. I f  m o r e  p a r t i e s  a r e  

a r g u i n g ,  d e c i s i o n s  t a k e  l o n g e r .  U i t h  an  O f f i c e  o f  P u b l i c  U t i l i t y  

R a t e p a y e r  R e p r e s e n t a t i o n ,  t h e  u l t i m a t e  d e c i s i o n s  w i l l  b e  b a s e d  o n  

m o r e  i n f o r m a t i o n ,  w i l l  b e  b e t t e r  d e c i s i o n s  a n d  w i l l  b e  m o r e  

e q u i t a b l e .

T h e s e  d a y s ,  c o o p s  a r e  n e a r l y  i n d i s t i n g u i s h a b l e  f r o m  

i n v e s t o r - o w n e d  u t i l i t i e s .  T h ?  A P U C  s t a f f  a n d  C o m m i s s i o n  t h i n k  

t h a t  c o o p  r a t e  r e g u e s t s  a r e  t o o  h i g h  j u s t  a s  o f t e n  a s  t h e y



c r i t i c i s e  AELS.P o r  A l a s c o m .  C o o p  M e m b e r s  a r e  j u s t  a s  d 1 sgrui.t 1 at! 

a b o u t  h i g h  u t i l i t y  r a t e s  a s  o t h e r  u t i l i t y  c u s t o m e r s ,  a n d  t h e  f e w  

: i m e s  t h a t  m o s t  u t i l i t i e s ,  i n c l u d i n g  N E A ,  t r i e d  to g e t  m e m b e r s h i p  

to e n c  r e g u l a t i o n  b /  t h e  A P U C .  a r g u i n g  t h a t  m e m b e r s  c o u l d  c o n t r o l  

u t i l i t y  p o l i c i e s  at t h e  c o o p  v o t i n g  b o o t h ,  m e m b e r s  d i s a g r e e d  a n d  

v o t e d  t o r  c o n t i n u e d  A P U C  o v e r s i g h t .  C l e a r l y ,  m e m b e r s  do  not 

t h i n k  t h e  c o o p s  a d e q u a t e l y  r e p r e s e n t  t h e i r -  i n t e r e s t s .

T h e  r e m a i n i n g  i s s u e  is t h e  s t a t e w i d e  e q u i t y  i s s u e .  Horn c a n  

t h e  O f f i c e  r e p r e s e n t  t e l e p h o n e  c u s t o m e r s  in A n i a k  a s  w e l l  a s  

A n c h o r a g e ?  T h i s  t o o  is a r e d  h e r r i n g .  D o e s  t h i s  m e a n  t h a t  

A l a s c o m  or  t h e  A P U C  s t a f f  c a n n o t  t a k e  a p o s i t i o n  on a s t a t e w i d e  

p o l i c y  or r a t e  i s s u e ?  O f  c o u r s e  n o t .  T h e  u t i l i t y ,  t h e  A P U C  s t a f f  

a n d  a n y  o t h e r  i n t e r v e n e r s  t a k e  t h e  p o s i t i o n  t h e y  t h i n k  b e s t  a n d  

m o s t  e q u i t a b l y  b a l a n c e s  t h e  i n t e r e s t s  o f  r a t e p a y e r s  s t a t e w i d e .  

A s  a n  a d d e d  p r o t e c t i o n ,  t h e  C o m m i s s i o n  i t s e l f  m a k e s  t h e  f i n a l  

d e c i s i o n  b a l a n c i n g  t h o s e  i n t e r e s t s .

O t h e r  s t a t e s  h a v e  h a d  o v e r  6 0  y e a r s  e x p e r i e n c e  in 

r e p r e s e n t i n g  c o n s u m e r s  b e f o r e  r e g u l a t o r y  b o d i e s .  U e  a r e  n o t  

s t r i k i n g  o u t  i n t o  n e w  t e r r i t o r y ,  w e  a r e  c a t c h i n g  u p  w i t h  w h a t ' s  

p a r  f o r  t h e  c o u r s e  in o t h e r  s t a t e s .  i w o u l d  u r g e  y o u  to  p a s s  t h e  

b i l l  o u t  o f  c o m m i t t e e  t o d a y ,  a n d  u r g e  y o u r  c o l l e a g u e s  to s u p p o r t  

it o n c e  it r e a c h e s  t h e  f l o o r .
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REPRESENTATIVE DON CLOCKSIN
Alaska House o f  Representatives

1024 WEST SIXTH AVENUE
. a . r- . ANCHORAGE. ALASKA 99501

MAJORITY LEADER (907) 274-4031

WHILE IN JUNEAU: 
POUCH V

M E M O R A N D U M  1

TO: House Judiciary Committee DATE: February 25, 1985

f \FROM: Representative IJon jClficksin SUBJECT: HB 162 Public

Utility Consumer Representation

As promised, here are copies of legal decisions r e l y i n g  to the conflict 

issue surrounding HB 162, an act creating an Office of Public Utility 
Consumer Representation.

I hope you will find these materials useful in your consideration of 
this issue.

JC:JD:blg

Attachments
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[13] Sections 78-45b-4 and -5  are obvi­
ously remedial and procedural in nature. 
They serve only to facilitate recovery o f 
existing child support debts. They create 
no new obligations, and destroy no vested 
interests. There is no basis in reason or law 
for not applying those sections to actions

accrued or pending at the time the laws 
were enacted.

Affirm-d No costs.
HA'. , and OAKS, HOWE and

DURHAM, J ., concur.
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In the Matter o f the Suspension *»r 
Revocation o f the License to Pract 

Medicine of James JOHNSTON.
WAS iNGTON STATE MEDICAL DIS­

CIPLINARY BOARD, Petitioner, 
v.

James C. JOHNSTON, M.D., Respondent 
No. 48104-1.

Supreme Court of Washington,
En Banc.

May 5, 1983.

Physician sought review of an order 
denying his petition seeking to reverse the 
State Medical Disciplinary Board’s decision 
to revoke his license to practice medicine. 
The Superior Court, Thurston County, Hew­
itt Henry, J., denied the petition, and the 
physician appealed. The Court o f Appeals, 
29 Wash.App. 613, 630 P.2d 135-1, reversed 
and remanded. Appeal was taken. The 
Supreme Court, William H. Williams, C.J., 
held that: (1) the physician was not de­
prived o f due process in the proceeding; (2) 
the fact that investigative and adjudicative 
functions were combined in one agency and 
the fact that the same assistant attorney 
general served both as the Board’s legal 
advisor and prosecutor did not deny Ihe 
physician a fair, impartial and neutral hear­
ing; and (3) the Administrative Procedure 
Act was not violated in the proceedings.

Decision o f Court o f Appeals reversed 
and decision of trial court reinstated.

Utter, J., concurred in the result with 
an opinion in which Dolliver and Dimmick, 
JJ., joined.

Rosellini, J., dissented in an opinion in 
which Dore, J., concurred.
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2. Constitutional Law c=287J2(5)
Professional license revocation proceed­

ing is ‘‘quasi-criminal" in nature and, ac­
cordingly, entitled to protection o f due 
process. U.S.C.A. ConsLAmends. 5, 14.

f
l .  Constitutional Law c= 255(1), 278(1) 

Procedural due process imposes con- 
[  straints on governmental decisions which 
deprive individuals of “ liberty" or "proper­
ty" interests within meaning of due process 
clauses of Fifth and Fourteenth Amend- 

I  nients. U.S.C.A. Const.Amends. 5, 14.

3. Constitutional Law c=318(l)
Although biased decisionmaker is con­

stitutionally unacceptable, where there is 
merely a general predilection toward a giv­
en result which does not prevent agency 
members from deciding particular case fair­
ly, there is no deprivation o f due process. 
U.S.C.A. Const.Amends. 5, 14.
4. Physicians and Surgeons 11.3(4)

Although comments o f member of 
State Medical Disciplinary Board tended to 
demonstrate possible prejudgment bias 
against physician and his unorthodox medi­
cal practices, when read in light of Board’s 
duty to take emergency action to summari­
ly suspend physician’s license if necessary to 
protect public, those comments were an 
elaboration on why physician's license had 
to be suspended summarily for protection of 
public and did not indicate prejudgment 
bias. West’s RCWA 18.72.150(6); U.S.C.A. 
Const.Amends. 5, 14.
5. Constitutional Law c=287.2(5)

Procedures of State Medical Discipli­
nary Board did not violate physician’s right 
to due process in disciplinary proceeding by 
concentrating investigatory, prosecutory 
and adjudicatory functions in one body. 
U.S.C.A. Const.Amends. 5, 14.
6. Constitutional law  o=»287.2(5)

It was not necessary to read due proc­
ess clause o f State Constitution more broad­
ly than federal due process clause so as to 
determine whether concentration of investi­
gatory, prosecutory and adjudicatory func­
tions in State Medical Disciplinary Board 
was impermissible where appearance of 
fairness doctrine already provided procedur­
al protections beyond minimum require­
ments of federal due process clause. (Per 
Chief Justice William H. Williams, with two 
Justices concurring and three Justices con-
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curring in the result.) West's RCWA 
Const. Art. 1, § 3; U.S.C.A. Const.Amends.
5 ,14.
7. Administrative Law and Procedure

«=>309
Under appearance of fairness doctrine, 

proceedings before quasi-judicial tribunal 
are valid only if reasonably prudent and 
disinterested observer would conclude that 
all parties obtained fair, impartial and neu­
tral hearing. (Per Chief Justice William H. 
Williams, with two Justices concurring and 
three Justices concurring in the result.) 
West's RCWA Const. Art. 1, § 3; U.S.C.A. 
Const.Amends. 5, 14.
8. Administrative Law and Procedure

c=309
There is no inherent unfairness in mere 

combination o f investigative and adjudica­
tive functions in one agency, without more, 
that would prompt invocation of appear­
ance o( fairness doctrine. (Per Chief Jus­
tice William H. Williams, with two Justices 
concurring and three Justices concurring in 
the result.) West’s RCWA Const. Art. 1, 
§ 3; U.S.C.A. Const.Amends. 5, 14.
9. Physicians and Surgeons *=  11.3(4)

Mere combination of adjudicative and 
investigative powers in State Medical Disci­
plinary Board, without more, did not deny 
physician a fair, impartial and neutral hear­
ing in disciplinary proceeding. (Per Chief 
Justice William H. Williams, with two Jus­
tices concurring and three Justices concur­
ring in the result.) West's RCWA Const. 
Art. 1, § 3; U.S.C.A. Const.Amends. 5, 14.
10. Attorney General *=2

When performance o f any legal duty 
required o f attorney general presents actual 
conflicts of interest, different assistant at­
torney general can, and should, be assigned 
to handle those inconsistent functions. 
West’s RCWA 43.10.067; CPR DR7-110.
11. Physicians and Surgeons *=11.3(4) 

Fact that same assistant attorney gen­
eral served as State Medical Disciplinary 
Board’s legal advisor and prosecutor in dis­
ciplinary proceeding did not deny physician 
a fuir, impartial and neutral hearing. (Per

Chief Justice William H. Williams, with two 
Justices concurring and three Justices con­
curring in the result.) West’s RCWA 43.- 
10.067; CPR DR7-110; West’s RCWA 
Const. Art. 1, § 3; U.S.C.A. Const.Amends. 
5, 14.
12. Physicians and Surgeons *=11.3(4)

State Medical Disciplinary Board did 
not violate Administrative Procedure Act 
section prohibiting ex parte consultations 
by agency members with parties or witness­
es during proceeding where Board consulted 
its investigators and Board chairman had 
telephone conversation with a witness prior 
to proceeding seeking revocation of physi­
cian's license. West's RCWA 18.72.150(2), 
34.04.115.
13. Physicians and Surgeons *=11.3(4) 

State Medical Disciplinary Board did
not violate Administrative Procedure Act 
section requiring all evidence ned to be 
offered into evidence on recoi where re­
ports in question were not considered by 
Board in making its decision. West's 
RCWA 34.04.100(2).
14. Physicians and Surgeons *=11.3(4) 

State Medical Disciplinary Board did
not vio,.,te Administrative Procedure Act 
section requiring findings to he based exclu­
sively on record and on matters officially 
noticed by Board when licensed physicians 
who served as members o f Board were [>er- 
mitted to utilize specialized knowledge in 
evaluating evidence presented to them. 
West’s RCWA 18.72.040, 34.04.090(7), 34.04.- 
100(4).
15. Physicians and Surgeons *-11.3 (5) 

Action taken by Stale Medical Discipli­
nary Board after giving physician ample 
opportunity to he heard, exercised honestly 
and upon due consideration, even though it 
may !>e believed an erroneous decision has 
been reached, is not arbitrary or capricious. 
West’s RCWA 34.04.130(6)(f).
16. Physicians and Surgeons *=11.3(3) 

Conclusions of State Medical Discipli­
nary Board in deciding to revoke physician's 
license to practice medicine were fully sup­
ported by record and were not arbitrary or 
capricious. West’s RCWA 3 4 .0 4 .1 3 0 (6 )( f ) .
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Ken Eikenberry, Atty. Gen., Richard A.
Finnigan, Asst. Atty. Gen., Olympia, for 
petitioner.

Wash. 4 5 9

Hamley, Hamley & Armstrong, G. C liff 
Armstrong, . dlevue, for respondent.

W ILLIAM H. WILLIAMS, Chief Justice.
This is a medical disciplinary proceeding 

wherein petitioner, Washington State Medi­
cal Disciplinary Board (board), sought to 
revoke the medical license o f respondent, 
Dr. James C. Johnston. A fter an adminis­
trative hearing, the board ordered revoca­
tion of respondent’s medical license. On 
review, the Thurston County Superior 
Court upheld the board’s ruling. Division 
Two of the Court of Appeals reversed and 
remanded for a new administrative hearing 
on the basis o f the appearance of fairness 
doctrine. State M ed. D is c ip l in a ry  Pd . v. 
John ston , 29 Wash.App. 613, 630 P.2d 1354 
(1981). For the reasons set forth below, we 
reverse the Court o f Appeals and reinstate 
the board’s .evocation o f respondent's 
license to practice medicine.

From 1973 to 1976, respondent conducted 
a “ preventive medicine" practice in Belle­
vue. Part of his practice consisted of treat­
ing various ailments with "natural reme­
dies". The board initiated these medical 
disciplinary proceedings against respondent 
for his alleged "gross incompetcncy”  in the 
treatment of two patients, Robert Hen­
drickson and Marcella Moore, and for aiding 
and abetting Remigio Peralta in the unli­
censed practice of medicine. The following 
i3 a summary o f the facts underlying re­
spondent’s involvement with Hendrickson, 
Moore, and Peralta;

R o b e rt H en d ric k so n : Respondent first 
saw Mr. Hendrickson in May o f 1976 for a 
urinary problem. In early July o f 1976 
Hendricl .,on, complaining of a large blister 
on his abdomen, again contacted respon­
dent. On July 10,1976, respondent went to 
Hendrickson’s home and found him to be 
critically ill. Respondent later testified 
that at this point, he repeatedly suggested 
hospitalization and diagnostic tests to Mr. 
Hendrickson, but that Hendrickson refused 
because of his distrust in hospitals and the

medical profession. It was at this point, 
according to the respondent, that he pur­
sued “ natural remedies”  as a last resort 
The program of treatment prescribed by 
the respondent included herbal tea enemas, 
a liquid diet, and periods of fasting.

By August 2, 1976, Mr. Hendrickson had 
lost a great deal o f weight and remained 
critically ill. Respondent testified that he 
again recommended hospitalization, but 
Hendrickson refused. An abdominal wall 
abscess developed, which respondent treat­
ed by suturing. Respondent testified this 
abscess was in fact a sterile ulcer. After 
three more office visits, respondent finally 
convinced Mr. Hendrickson to seek hospital 
care. ,(e was admitted to Swed'sh Hospital 
in Seattle on August 10, 1976, and was 
placed in the care of Dr. Robert M. Mack. 
Dr. Mack’s initial diagnosis was that Mr. 
Hendrickson's abdominal problems were the 
result o f a cancerous growth. The diagno­
sis was confirmed by laboratory analysis of 
tissue specimens removed during explorato­
ry surgery.

While in 'he hospital, Hendrickson devel­
oped pneumonia and acute renal failure and 
his condition continued to deteriorate until, 
on August 25, 1976, he led. Dr. Mack’s 
final diagnosis noted three contributing 
causes of death; (1) cancer of the colon; (2) 
respiratory failure caused by pneumonia; 
and (3) renal failure resulting from shock.

M a rc e lla  M oore : Mrs. Moore, like Mr. 
Hendrickson, had a strong aversion to tradi­
tional medicine, and had a history o f incli­
nation toward self-medication. She had 
been a patient of the respondent s:n"e 1974. 
Respondent visited Mrs. Moore on Novem­
ber 3, 1976, at the home of Dave and Caro­
lyn McCormack, with whom Moore was 
then living. He found her to be seriously ill 
and preliminarily diagnosed the problem as 
gallstones lodged in her bile duct. Respon­
dent recommended hospitalization, but 
Moore refused, preferring a program of 
"natural remedies” .

Respondent spent the night caring for 
Mrs. Moore, his treatments consisting main­
ly o f oral medications and administrations
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of coffee enemas diluted to the strength o f 
three tablespoons of coffee per quart of 
water. According to respondent, at about 
3:30 a.m. on November 4, Moore passed 
several gallstones in her bowel movements.

The following morning, respondent le ft 
Mrs. Moore in the care o f Dave McCormac.’ ’ 
According to respondent, Mr. McCormack 
was instructed to give her no more than 
two coffee enemas that morning and to 
immediately call him if there were any com­
plications. Mr. McCormack testified that 
respondent instructed him to have Mrs. 
Moore eat normally and sleep as much as 
possible.

Later that afternoon, Moore began to feel 
much better and insisted on continuing the 
coffee enemas. They were administered 
approximately 10 times in the next 10 hours 
at stronger concentrations than resp- ident 
had prescribed. At 7:30 p.m. on November 
4, 1976, Mrs. Moore had a seizure. Mr. 
McCormack phoned respondent, who in­
structed that the enemas should be discon­
tinued and that he should be instructed o f 
any changes in her condition. Neverthe­
less, Moore insisted on continuing the coffee 
enemas and suffered several more seizures, 
the last coming at approximately 5:45 a.m. 
on November 5. At this point, McCormack 
again phoned respondent, who ordered the 
dispatch o f an ar.ioulance.

Mrs. Moore was admitted to Evergreei 
Memorial Hospital in Everett, where Dr. 
Paul Sanualrom became her attending phy­
sician. She was comatose upon admission 
and suffered from an extreme electrolyte 
imbalance. Mrs. Moore died 12 days later. 
The autopsy report stated the cause o f 
death as "the administration o f large vol­
umes o f fluid by enema." Exhibit 6.

R e m ig io  Pera . a: In 1975, respondent 
employed Remigio Peralta, who worked in 
Dr. Johnston’s laboratory, served as a mas­
sage therapist, and assisted in the delivery 
o f babies. Peralta had completed 3'/2 years 
of medical school at the University of 
Washington and held a degree in Naturopa­
thy from Bernadean University in Las Ve­
gas, Nevada, but was not licensed to prac­
tice medicine in Washington. He also had

pending an application for a Washington 
State midwifery license.

In October o f 1975, Mr. and Mrs. Kenneth 
Solheim, who were expecting a child and 
wanted a home delivery, were referred by a 
licensed midwife to Dr. Johnston's clinic. 
They met with Peialta, whom they assumed 

be a licensed physician. Peralta exam­
ined Mrs. ftolhei;.! and told the couple he 
would dev, ; . their child. Approximately 1 
week later, Peralta delivered the child with­
out undue complications, performing such 
surgical procedures as cutting the child’s 
umbilical cord. Despite never having met 
the Solheims, respondent signed the child’s 
birth certificate us the attenJing physician.

The board was created by the Medical 
Disciplinary Board Act, RCW 18.72. The 
declaration o f purpose o f the act is set forth 
in RCW 18.72.010, as follows:

This chapter is passed:
(1) In the exercise of the police power 

o f the state to protect public health, to 
pro> .oie u;e welfare o f the state, and to 
r  ovide an adequate public agency to act 
as a disciplinary body for the members of 
the medical profession licensed to practice 
medicine and surgery in this state;

(2) Because thu health and well-being 
of the people of this state are of para­
mount importance;

(3) Because the conduct of members of 
the medical profession licensed to practice 
medicine and surgery in this state plays a 
vital role in preserving the health and 
well-being o f the people of the state; and

(4) Because the agency which now ex­
ists to handle disciplinary proceedings for 
members o f the medical p.ofession li­
censed to practice medicine and surgery 
in this state is ineffective and very infre­
quently employed, and consequently there 
is no effective means of handling such 
disciplinary proceedings when they are 
necessary for the protection of the public 
health.

At tbe time of the hearing now in issue, the 
board consisted of seven physicians. Each 
board member w:\s elected by other l ic e n s e d  
physicians in each of the then-existing eon-
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gressional districts. RCW 18.72.040. The
board is empowered to investigate com­
plaints of unprofessional conduct; to con­
duct hearings on such complaints; and to 
reprimand, suspend, or revoke the licenses 
o f physicians guilty of such conduct. RCW 
18.72.150.

In September o f 1976, the board received 
a letter fr )m Dr. Rohert Mack, complaining 
o f respondent’s treatment of Mr. Hendrick­
son. Dr. Mack was Hendrickson’s attend­
ing physician at the time of his death. Ac­
tion was commenced on the complaint on or 
about September 21,1976. The board had a 
preliminary investigation conducted by five 
investigators from the Division of Profes­
sional Licensing. The board then instruct­
ed Mr. John Keith, the assistant attorney 
general assigned to it as legal counsel, to 
draw up a statement o f charges against the 
respondent. At some point prior to the 
hearings, the chairman o f the board, Dr. 
Richard Diefendorf, initiated a telephone 
conversation with Dr. Mack in which the 
two men briefly discussed the complaint.

On December 3, 1976, the board received 
a complaint from Dr, Sandstrom, Marcella 
Moore’s attending physician at the time o f 
her death, regarding the respondent's treat­
ment o f Moore. Dr. Diefendorf who was 
ill at the time, contacted the board’s co- 
chairman, Dr. Iverson, who on December 7, 
1.'76, issued an order o f summary suspen­
sion of respondent’s medical license. On 
December 11, 1976, the board ratified the 
action and set a hearing date of January 15, 
1977, to hear the respondent’s case.

At a hearing on February 11, 1977, coun­
sel for the respondent questioned e three 
members o f the board then present, and 
eventually challenged their abilities to act 
impartially in the matter because o f their 
alleged prosecutorial involvement in the 
case, the chairman's relationship with Dr. 
Mack, and the members' possible prejudg­
ment of the case. After consultation be­
tween the board's counsel and respondent’s 
counsel, a stipulation was prepared whereby 
a hearing examiner would preside over the 
hearing and prepare findings of fact. The 
fu ll board rejected this proposal and instead

determined to hear the matter itself. On 
April 15, 1977, a hearing was held before 
the full board. Despite respondent's re­
quest for a continuance because his new 
counsel was unfamiliar with the entire case, 
the board heard prosecution witnesses 
against the respondent, and respondent's 
counsel cross-examined those witnesses. 
The case was continued to June 17, 1977, 
fo r the presentation of respondent’s de­
fense. At that time, Dr. Johnston testified 
on his own behalf. The board entered find­
ings o f fact and conclusions o f law and on 
July 6, 1977, ordered that Dr. Johnston's 
license to practice medicine be revoked.

Respondent petitioned for review in supe­
rior court, and in a memor-ndum opinion 
the court affirmed the board. Appeal was 
then taken to the Court of Appeals, Divi­
sion Two. The Court o f Appeals found that 
there was no violation of the due process 
clause or of the administrative procedure 
act, RCW 34.04. The court did hold, how­
ever, that the involvement o f the same 
board members as investigators and adjudi­
cators violated the appearance of fairness 
doctrine. The case was thus reversed and 
remanded for a new hearing.

Respondent’s appeal basically questions 
the procedures followed by the Disciplinary 
Board on the basis of violations of the (1) 
due process clause; (2) Washington admin­
istrative procedure act, RCW 34.04; and (3) 
appearance of fairness doctrine. Addition­
ally, respondent challenges the suff! iency 
o f the evidence relied upon by the hoard to 
revoke his license.

I

DUE PROCESS
[1 ,2 ] Procedural due process imposes 

constraints on governmental decisions 
which deprive individuals of "liberty" or 
"property" interests within the meaning of 
the due process clauses of the fifth and 
fourteenth amendments to th-> United 
States Constitution. M a th e w s  v. . l ld r id g e , 

42-1 U.S. 319, 332, 96 S.Ct. 893, 901, 47 
L.Ed.2d 18 (1976); W o lf f  v. M e  D on  n o li 418 
U.S. 539, 557-58, 94 S.Ct. 2963, 2975-76, 41

Wash. 461
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L.Ed.2d 935 (1974). *‘[T]lie right to be 
heard before being condemned to suffer 
grievous loss of any kind, even though it 
may not involve the stigma and hardships 
o f a criminal conviction, is a principle basic 
to our society." J o in t  A n t i- F a s c is t  R e fu g e e  

Com m . v. M cG ra th , 341 U.S. 123, 168, 71 
S.Ct. 624 , 646—17, 95 L.Ed. 817 (1951) 
(Frankfurter, J., concurring). A profession­
al license revocation proceeding has been 
determined to be "quasi-criminal" in nature 
and, accordingly, entitled to the protections 
o f due process. In  re  R u ffn lo , 390 U.S. 5-14, 
551, 88 S.Ct. 1222, 1226. 20 L.Ed.2d 117 
(1968); S ch w a  re  v. B o a rd  o f  B a r  E x a m in ­

ers, 353 U.S. 232, 238-39, 77 S.Ct. 752, 755- 
56, 1 L.Ed.2d 7P6 (1957); In  re  K in d sch i, 52 
Wash.2d 8 ,11-12, 319 P.2d 821 (1958). Re­
spondent raises two distinct issues o f poten­
tial due process violations, each of which 
will be dealt with separately.

First, he contends that there was an ele­
ment of prejudgment biss which deprived 
him of due process. In F i l t e r  v. B o a rd  o f  

C o m m 'rs , 96 Wash.2d 503, 512, 637 P.2d 940 
(1981), this court recognized three types of 
bias which call fo r disqualification in quasi­
judicial proceedings:

“ These are [1] prejudgment concerning 
issues < ’  fact about parties in a particular 
case; [2] partiality evidencing a personal 
bias or personal prejudice signifying an 
attitude for or against a party as distin­
guished from issues of law or policy; and,
[3] . . .  an interest whereby one stands to 
gain or lose by a decision either way." 
(Footnote omitted.) B u e l l  v  B rem erton , 

80 Wash.2d 518, 524. 495 P.2d 1358 (1972); 
See  3 K, Davis, A d m in is t r a t iv e  L a w  

§ 19.1, at 371 (2d cd. 1980),
Respondent recites the following language 
which, he contends, demonstrates the first 
two types of bias as recognized in R it te r :  

DOCTOR DIEFEN* ORF: . . .  It was 
my judgment, I'm speaking for myself, 
and the others can speak l'or themselves, 
that the handling of this case was so 
unheard of in my opinion and the ap­
proach to the handling o f the case was so 
poor, that I thought that if there are 
other people that might be involved in a

similar case, that this was a very danger­
ous thing and that’s what I think now, 
speaking about myself personally, and I 
think the rest o f the group feels the same 
way.

Now, to get into the specifics o f this 
thing, if you want to do it, we would 
naturally want to have all the appropri­
ate witnesses here to prove what we 
think is correct. It ’s true that we don’t 
use a summary suspension very often, but 
when we do, we feel that there is a real 
grave danger to the public and that's why 
we did it in this case,

Report of Proceedings, January 15, 1977, a l 
6.

[3 ,4 ] Not only is a biased decisionmaker 
constitutionally unacceptable, but "our sys­
tem o f law has always endeavored to pre­
vent even the probability o f unfairness.” 
In  re  M u rch iso n , 349 U.S. 133, 136, 75 S.Ct. 
623, 625, 99 L.Ed. 942 (1955). Where there 
is merely a general predilection toward a 
given result which does not prevent the 
agency members from deciding the particu­
lar case fairly, however, there is no depriva­
tion o f due process. See F e d e ra l T rade  

C o m m 'n  v. C em en t Inst., 333 U.S. 683, 68 
S.Ct. 793, 92 L.Ed. 1010 (1948); F ra n k lin  

C o u n ty  S h e r if f 's  O f f ic e  v. Se lle rs , 97 
\Vash.2d 317, 333, 616 P.2d 113 (1982). See 

g e n e ra lly  3 K. Davis, A d m in is t r a t iv e  L a w  

§ 19.1, at 371 (2d ed. 1980). It would seem 
that, given the board's duty to take emer­
gency action to summarily suspend a physi­
cian's license if necessary to protect the 
public, its general predilection toward re­
spondent's case is understandable and de­
fensible. The above language, when read 
in an isolated context, tends to demonstrate 
a possible prejudgment bias again'* i'cs|>on- 
dent and his unorthodox medical practices. 
When read in light of the board’s duties to 
the public, however, Dr. Diefendorfs com­
ments can be explained its an elaboration on 
why respondent’s license had lo be suspend­
ed summarily for the protection o f the pub­
lic. See RCW 18.72.150(6). We find that 
no prejudgmenl bias was demonstrated to 
exist against respondent in this case.

t\
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The second due process contention of the 
respondent concerns the concentration of 
investigatory, prosecutory', and adjudicatory' 
functions in one body. Respondent con­
tends the combination o f these potentially 
contradictory functions is, in itself, a viola­
tion o f due process. The dangers inherent 
in combining such functions in a single enti­
ty have been noted by the United States 
Supreme Court:

"A genuinely impartial hearing, con­
ducted with critical detachment, is psy­
chologically improbable if not impossible, 
when the presiding officer has at once the 
responsibility f appraising the strength 
o f the case ana of seeking to make it as 
strong as possible."

W o n g  Y a n g  S u n g  v. M cG ra th , 339 U.S. 33, 
44, 70 S.Ct. 445, 451, 94 L.Ed. 616 (1950). 
A cco rd , H u b e r  P on tia c , In c . v. A llp h in , 431 
F.Supp. 116T. i l7 2  (S.D.III. 1977), vaca ted  on 

o th e r  g ro u n  s, H u b e r  P o n t ia c , Inc. v. W h it- 

le r , 5? j  F.2d 817 (7th Cir.1978). The same 
concerns were expressed by Justice Bren­
nan, then a New Jersey State judge, when 
he said the concern with concentration 

springs from the fear that the agency 
official adjudicating upon private rights 
cannot wholly free himself from the in­
fluences toward partiality inherent in his 
identification with the investigative and 
prosecuting aspects of the case; in other 
words, that the atmosphere in which he 
must make his judgments is not condu­
cive to the critical detachment toward the 
case expected o f the judge. In a sense 
the combination of functions violates the 
ancient tenet o f Anglo-American justice 
that "No man shall be a judge in his own 
cause." . . .  " The  l i t ig a n t  o fte n  fe e ls  

th a t in  th is  co m b in a t io n  o f  fu n c t io n s  

w ith in  a s in g le  t r ib u n a l o r  agency , he has 

lo s t a l l  o p p o r tu n ity  lo  a rg u e  h is  case to  

an  unb ia sed  o f f ic ia l  a n d  th a t  he has been 

d e p r iv e d  o f  s a fe g u a rd s  he has teen 
ta u g h t to  re ve re ."

(Citations omitted and italics ours.) In re  

i-a rsen , 17 N.J.Super. 561, 574, 86 A.2d 430 
(1952) (Brennan, J., concurring).
I .  Const, urt. 1, § 3  provit.es:

"N o  person shall be deprived o f life , liberty,

[5] In the present case, the board, supe­
rior court, and Court o f Appeals all relied 
u{>on the case o f W ith ro w  v. L a rk in , 421 
U.S. 35,95 S.CL 1456,43 L.Ed.2d 712 (1975), 
as dispositive of the combination of func­
tions issue. In that case, the Supreme 
Court noted the |>otential problems with a 
combination o f functions, but went on to 
state:

The contenL'on that the combination of 
investigative a ‘d adjudicative functions 
necessarily e r a  tes an unconstitutional 
risk of bias in administrative adjudication 
has a much more difficult burden of per­
suasion to carry. It must overcome a 
presumption of honesty and integrity in 
those serving as adjudicators; and it 
must convince that, under a realistic ap­
praisal o f psychological tendencies and 
human weakness, conferring investiga­
tive and adjudicative powers on the same 
individuals poses sueh a risk of actual 
bias or prejudgment that the practice 
must be forbidden if the guarantee o f 
due process is to be adequately imple­
mented.

W ith row , at 47, 95 S.Ct. at 14C«. The con­
centration of functions in a single agency 
may be unfortunate and subject to much 
criticism, but where it has been designed by 
the legislature and generally comports with 
notions of fairness and due process, i l is 
almost uniformly upheld. See W ith ro w  v. 

L a rk in ,  su p ra ; K c n n e c o lt  C o p p e r Corp. v. 

F T C , 467 F.2d 67, 79 (10th Cir.1972), cert, 

denied, 416 U.S. 909, 94 S.Ct. 1617, 40 
L.Ed.2d 114 (1974). See g e n e ra lly  B. 
Schwartz, A d m in is t ra t iv e  L a w  § 111 (1976). 
We find W ith ro w  to be the contro.ung au­
thority with regard to the combination o f 
functions issue on federal due process 
grounds. Therefore, we find no violation r r 
the federal due process clauses.

[6] Respondent contends, however, ll at 
Washington is free to provide greater due 
process protections to its citizens under the 
Washington constitution's due process 
clause, Const, art. 1, § 3.1 We have reccnt-

o r property , w ithout due process o f law ."
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ly interpreted some provisions o f our state 
constitution more expansively than parallel 
federal constitutional provisions. See, e.g., 

S ta te  v. W h ite , 97 Wash.2d 92, 640 P.2d 
1061 (1982) (Const, art. 1, § 7 broader than 
Fourth Amendment); A ld e rw o o d  A s s o c i­

a te s  v. W ash ing ton  E n v ir o n m e n ta l C oun c il,

96 Wash.2d 230, 635 P.2d 108 (19S1) (Const, 
art. 1, § 5 broader than First Amendment); 
S late v. Fa in,. 94 Wash.2d 387, 617 P.2<1 720 
(1980) (Const, a r t  1, § 14 broader than 
Eighth Amendment); D a r r in  v. G ou ld , 85 
Wash.2d 859, 540 P.2d 882 (1975) (Const, 
art. 1, § 12 broader than Fourteenth 
Amendment equal protection clause). Re­
spondent cites S ta te  e x  r c l.  B e a m  v. F u lw i l -  

e r, 76 Wash.2d 313, 456 P.2d 322 (1969), as 
establishing such an increased level o f pro­
tection under the Washington due process 
clause. While we have interpreted our 
state constitution to provide greater protec­
tions than the federal constitution under 
some ci. jumstances, and will continue lo do 
so if the need arises, we decline respon­
dent's invitation to do so in this case. Since 
the appearance of fairness doctrine already 
provides procedural protections beyond the 
minimum requirements o f the federal due 
process clauses, see Vache, A p p e a ra n ce  o f  

F a irn e s s : D o c tr in e  o r  D e lu s ion ?, 13 Will. 
L.J. 479 (1977), we find it unnecessary to 
expansively read the parallel state constitu­
tional provision

II
APPEARANCE OF FAIRNESS

[7 ] Under the appearance o f fairness 
doctrine, proceedings before a quasi-judicial 
tribunal are valid c 'y if a reasonably pru­
dent and disinterest* I observer would con­
clude that all parties obtained a fair, impar­
tial, and neutral hearing. S w if t  v. Is la n d  

C o un ty , 87 Wash.2d 3-18, 361, 552 P.2d 175 
(1976). Although this doctrine originated in 
the land use ai ca, see S m ith  v. S k a g it  C o u n ­

ty , 75 Wash.21 715, 453 I’ .2d 832 (1969), it 
has been extended to other types of quasi- 
judicial administrative proceedings, see C h i­

cago, If., S t. P. A Pac. R .R . v. S ta te  H u m a n  

R ig h ts  C om m 'n , 87 Wash.2d 802, 557 P.2d 
307 (1976).

[8 ,9 ] The Court o f Appeals in the 
present case concluded that an appearance 
o f unfairness is created by the same tribu­
nal combining investigative and adjudica­
tive functions. S t a le  M ed . D is c ip l in a ry  Dd. 

v. Jo h n s to n , 29 Wash.App. 613, 626, 630 
P.2d 1354 (1981). The court cited to the 
following language from S ta te  e x  re l. B eam  

v. F u lw i le r ,  s u p ra  76 Wash.2d at 315-16, 
456 P.2d 322, in support of its analysis: 

In e sca p a b ly  th e  com m iss ion  m em bers  be­

cam e  th e  in v e s t ig a to r s , th e  accusers, the  

p ro secu to rs , m a yh a p s  th e  w itnesses, an d  

i f  a llo w e d  to  s i t  a s  an  a p p e lla te  tr ib un a l, 

th e  ju d g e s  ujron the  m e r it s  o f  the 

charges. Despite the integrity o f the re­
spective members o f the commission, and 
their undoubted desire to be objective in 
their appellate dis(x>sition o f the matter, 
i t  is  h ig h ly  u n lik e ly , u n d e r  the unusua l 

c ircu m stan ce s  p re v a ilin g , th a t the resjron- 

den t o r  anyone  in  a l ik e  s itu a t io n  cou ld  

a pp roa ch  o r  le ave  a h e a r in g  p re s id ed  ove r 

b y  a t r ib u n a l so  com/rosed w ith  a n y  fe e l­

in g  th a t fa irn e s s  a n d  im p a r t ia l i t y  inhe red  

in  the p rocedure .

(Italics ours.) B eam , however, can be read 
as involving not merely a combination of 
functions, but also prejudgment bias, since 
several member! o f the tribunal had taken 
a public stance on the case beforehand. It 
appears the Court o f Appeals' concern that 
combining investigative am' adjudicative 
functions in one agency is well founded, 
since even the United States Supreme 
Court has characterized the issue as “ sub­
stantial". W ith ro w  v. L a rk in ,  su p ra  421 
U.S. a l 51, 95 S.Ct. at 1466. Nevertheless, 
we detect no inhei m l unfairness in the 
mere combination of investigative and adju­
dicative functions, without more, that 
would prompt invocation of the appearance 
o f fairness doctrine. The bare fact that the 
same administrative adjudicators also are 
clothed with investigative powers does noL 
mean the case will be decided on an impro|»- 
er basis or that there will arise a prejudg­
ment on the ultimate issues. We must pre­
sume the board members acted projierly 
and legally performed their duties until the 
contrary is shown. Ho<iuiam  v. P F .R C , 97

0311.
(W ash. I 9#3 )

handle those inconsistent functions. The
"Ue at 663 P.2d 457

Washed 481, 646 P.2d 129 (1982); Rosso  v. 

State P e rso n n e l Bd., 68 Wash.2d 16, 20, 411 
P.2d 138 (1966). We are convinced the 
mere combination o f adjudicative and in­
vestigative powers in one agency, without 
more, would not be viewed by a reasonably 
prudent and disinterested observer as deny­
ing any party a fair, impartial, and neutral 
hearing.

The opinion o f the Court o f Appeals also 
questioned the practice o f assigning a single 
assistant attorney general to serve as both 
the board’s legal advisor and prosecutor, 
but considered this matter "not . . .  disposi­
tive, yet worthy of comment, [and] rais[ing] 
the specter o f unfairness." S ta te  M ed. D is ­

c ip lin a r y  Bd. v. Jo hn sto n , s u p ra  29 Wash. 
App. at 626,630 P.2d 1354. The court noted 
that although this dual capacity is authoriz­
ed by RCW 18.72.040,2 it believed the per­
formance o f both roles by the same individ­
ual was inherently inconsistent and created 
the potential for disproportionate influence 
with the hoard,

[10,11] In State e.v rc l. S ta te  Bd. o f  

M ed . E x a m in e rs  v. C lau sen , 8-1 Wash. 279, 
284-85, 146 P. 630 (1915), this court exam­
ined the meaning o f RCW 43.10.067, which 
pertains to the employment o f attorneys 
other than the attorney general.1 The 
court found the state board o f medical ex­
aminers had no express or implied power to 
employ private counsel at state expense 

5 since the attorney general was, by statute, 
made the exclusive legal representative of 
the hoard. While C lau sen  remains the law 
in this area, we do not read that case to 
mean RCW 43.10.067 restricts the number 
o f assistant attorneys general that c..n be 
assigned to any one agency. When the 
performance o f any legal duties required o f 
the attorney general presents actual con- 
flicts o f interest, a different assistant attor­
ney general can, and should, he assigned to

■’r  2 . RCW  !8.72.(MO provides, in part:
"... The attorney genera l shall be the ad- 

£  v iso r o f  the board and sh a ll represent it in a ll 
i f  legal proceedings.”
;  3 . RCW  43.10.0G7 provides, in pertinent part:

"N o  o fficer, d ire c tc , adm inistrative agency, 
board, o r commission o f the state, o the r than 
the attorney general, sha ll employ, appoirn o r

Georgia Court o f Appeals in S c h a f fe r  v. 
S t a le  B d . o f  V e te r in a ry  M ed ic ine , 143 Ga. 
App. 68, 237 S.E.2d 510 (1977), recently held 
the position of a single attorney as both 
legal advisor and prosecutor was prejudicial 
when the position actually permitted him to 
prevail upon the- board in its decisions. We 
find that no actual prejudice has been dem­
onstrated in the present case, hut when the 
dual roles of the attorney general present 
such a conflict, two separate attorneys 
should handle those functions. S e e  a lso  

CPR DR 7-110 (prohibiting e x  f ta r tc  com­
munications with the decisionmaker while 
the case is pending). In sum, we do not 
believe under the facts of this case that a 
reasonably prudent and disinterested ob­
server would be left with the feeling that a 
fair, impartial, and neutral hearing was de­
nied to any party in this action.

I l l
WASHINGTON ADMINISTRATIVE 

PROCEDURE ACT 
Respondent contends the board v i o l a t e d  

three provisions of the Washington adminis­
trative procedure act, RCW 34.04: (1) RCW 
34.04.115, prohibiting e x  p a r te  consultations 
by agency members with parties or witness­
es during the proceeding; (2) RCW 34.04.- 
100(2), requiring all evidence used to be 
offered into evidence on the record; and (3) 
RCW 34.04.090(7), requiring findings to be 
based exclusively on the record and on mat­
ters officially noticed by the hoard.

[12] As to the first asserted violation 
concerning the hoard's consultation with iis 
investigators and a telephone conversation 
between Dr. Diefendorf and a witness, Dr. 
Mack, we find no violation o f the statute. 
The board's actions were entirely in accord­
ance with its investigatory powers, as pro-

rt'tain in employment any attorney fo r any ad­
m inistrative body, department, commission, 
agency, o r  tribunal o r any o ther person to  act 
as attorney in any legal o r  quasi legal capacity 
in the exercise o f any o f Ihe powers o r pe rfo rm ­
ance o l any o f the duties specified by law to be 
perform ed by the attorney general . . . "
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vided in RCW 18.72.150(2). We must con­
strue RCW 34.04.115 to prohibit e.v p a r te  

consultations during the pendency of the 
proceedings—not prior to such hearings -or 
else the board would he without power to 
carry out its investigatory functions.

[13] We likewise find no violation c f 
RCW 34.04.100(2), since the board apparent­
ly did not consider the reports prepared by 
the investigators while making its decision. 
Without consideration o f those documents 
in the decisionmaking process, no need 
arises to place the investigative reports on 
the record.

[14] The asserted violation o f RCW 34.- 
04.090(7) arises from the board’s conclusion 
that the respondent violated "accepted sur­
gical standards" without specifically placing 
evidence on the record o f such standards. 
Since the board is composed strictly o f li­
censed physicians, RCW 18.72.040, and since 
RCW 34.04.100(4) permits agencies to utilize 
the specialized knowledge o f their members 
in evaluating evidence presented to them, 
we believe it is logical and proper for the 
State Medical Disciplinary Board to draw 
its own conclusions as to acceptable surgical 
standards. As to such specialized matters, 
we give deference to administrative exper­
tise. See E n g lis h  l in y  E n te rp r is e s , L td . v. 
Is la n d  C oun ty , 89 Wash.2d 16. 21, 568 l\2d 
783 (1977). Additionally, we note that some 
testimony on acceptable surgical standards 
in this area was elicited and placed on the 
record. We find respondent's contention 
that the board's conclusions were not based 
on the evidence to be devoid o f merit.

IV
SUFFICIENCY OF EVIDENCE 

Finally, respondent argues the evidence 
was insufficient to support the I ward’s fac­
tual findings and conclusion that his license 
to practice medicine should be revoked. 
The Court of Appeals did not pass on the 
sufficiency of the evidence because it re­
versed on the apjieurance o f fairness 
grounds. We have evaluated the large 
quantity o f evidence before us, and have set 
out a great deal of that evidence in reciting

the facts o f this case. We find the evidence 
was sufficient to supiiort the (ward's revo­
cation of respondent's medical license.

[15] Our judicial review o f this case is 
limited by the “ arbitrary or capricious" 
standard, as set out in RCW 34.04.130(6X0. 
Arbitrary and capricious action has been 
defi. j s  “ willful and unreasoning action, 
without consideration and in disregard of 
facts or circumstances." L il l io n s  v. Gibbs, 

•17 Wash.2d 629, 633, 289 P.2d 203 (1955). 
Action taken after giving respondent ample 
opportunity to be heard, exercised honestly 
and upon due consideration, even though it 
may be believed an erroneous decision has 
been reached, is not arbitrary or capricious. 
W ash in g to n  S ta te  Em p lo yee s  A s s 'n  v. 
C le a ry , 86 Wash,2d 12-1, 512 P.2d 1249 
(1975); B is h o p  v. H ough ton , 69 Wash.2d 
786, 420 P.2d 368 (1966).

[16] In the present case, the State Medi­
cal Disciplinary Board made its findings 
after a thorough consideration of all the 
evidence available to it. We cannot sulisti- 
tute our judgment for that o f the board, 
even if we were lo see the evidence differ­
ently than the agency. D e p a rtm e n t o f  P r ­

o lo g )- v. B a l la r d  E lk s  L o d g e  S 2 7 ,84 Wai h.2d 
551,” 527 P.2d 1121 (1974). Further, we 
must give due deference to the knowledge 
and expertise o f the board. E n g lis h  B a y  

E n te rp r is e s , L td . v. Is la n d  Coun ty , supra. 

Accordingly, we find the conclusions o f the 
board fully supported hy the record and not 
arbitrary or capricious.

We reverse the Court of Appeals and 
reinslat' (he decision of the trial court 
which upheld the State Medical Disciplinary 
Board's revocation o f Dr. James C. John­
ston's license to prae ice m.xlicino in the 
State o f Washington.

I l  is so ordered.

STAFFORD and BRACHTENBACH, JJ-. 
concur.

UTTER, Justice (concurring).
I concur in the result reached by the 

majority, though I consider unnecessarily 
confusing its discussion o f the appearance

•5
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o f fairness doctrine as separate from the (Italics mine, 
requirements o f due process. As I have 
stated elsewhere (see H a r r is  v. H o rn b a ke r ,

98 Wash.2d 650, 658 P.2d 1219 (1982)), I 
think the appearance of fairness doctrine 
should consist o f no more than importing 
procedural due process safeguards into qua­
si-judicial proceedings of legislative Iwdies.
Here, the medical disciplinary board is un­
questionably a body created for adjudicato­
ry purposes. Its decisions must be meas­
ured against the requirements of due proc­
ess.

The majority structures its argument as 
if there were a difference between the ap­
pearance o f fairness and due process.
However, its analysis o f the appearance of 
fairness doctrine merely reiterates the re­
quirements of due process. The conclusion 
is proper but involves no more than the 
requirements o f due process. I therefore 
concur.

The requirement that a reasonably pru­
dent and disinterested observer should lie 
able to conclude all parlies obtained a fair, 
impartial and neutral hearing is a funda­
mental tenet of due process. The majority 
examines two possible violations o f the ap­
pearance of fairness doctrine under tliis 
standard: (1) the combination o f adjudica­
tive and investigative functions, md (2) the 
assignment of an assistant attorney general 
as the board's legal advisor and as the pros­
ecutor. The majority’s analysis begins with 
the presumption that board members will 
perform thei- adjudicative functions prop­
erly and legally "until the contrary is 
shown." Majority opinion, at 465. Such 
is the presumption accorded all judicial o ffi­
cers. As to the first pote::*.L! violation, the 
majority finds "no inherent unfairness in 
the mere combination of investigative and 
adjudicative functions, w ith o u t m o re "  to 
prompt application o f the appearance of 
fairness doctrine. (Italics mine.) Majority 
opinion, at 46-1. As to the second possible 
violation, the majority concedes the poten­
tial for a conflict of interest in the dual role 
o f the assistant attorney general, but de­
clines to apply the appearance of fairness 
doctrine since "no a c tu a l prejudice has lieen 
demonstrated in the present case . . . "

Wash. 4 6 7
Majority opinion, at 465. 

The majority's discussion is simply one o f 
due process; its analysis regarding the ap­
pearance o f fairness is almost verbatim that 
in W ith ro w  v. L a rk in , 421 U.S. 35, 95 S.Ct. 
1456, 43 L.Ed.2d 712 (1975), a case analyz­
ing the requirements o f due process.

This is not to say due process involves 
only a concern for whether actual wrongs 
have occurred. Due process also concerns 
protecting against even “ the proiiahility o f 
unfairness.”  In  re  M u rch ison , 349 U.S. 133, 
136. 75 S.Ct. 623, 625, 99 L.Ed. 942 (1955). 
A  new hearing is required in certain situa­
tions, such as where an adjudicator has a 
pecuniary interest in the outcome because 
the individual "poses such a risk o f actual 
bias or prejudgment that the practice must 
lie forbidden if the guarantee o f due proc­
ess is to lie adequately implemented." 
W ith ro w  L a rk in , sup ra , 421 U.S. at 47,95 
S.Ct. at 146*1. No such situation is present­
ed here. Without more, "The processes uti­
lized by the Board . . .  do not in themselves 
contain an unacceptable risk o f bias.” 
W ith ro w  v. L a rk in , su n ra  at 54, 95 S.Ct. at 
1468.

To label what are really due process con­
cerns as the appearance of fairness doctrine 
is unnecessarily confusing to lawyers who 
must attempt in some way to give meaning 
to an unfathomable phrase. I f  we wish to 
maintain the continuing vitality o f concerns 
over procedural due process, its constitu­
tional basis and scope must be acknowl­
edged.

DOLLIVEK and DIMMICK, JJ., concur.
ROSELLINI, Justice (dissenting).
Tlie majority asserts that a reasonably 

prudent and disinterested observer would 
not he left with the feeling that a fair and 
neutral hearing is denied when, as here, the 
same tribunal combines investigative, pros­
ecutorial and adjudicative functions. Ma­
jority Opinion, at 465. 1 disagree. I be­
lieve the unanimous panel o f the Court o f 
Appeals correctly found an appearance of 
fairness violation. For the reasons set out 
in llie lower court opinion, as well as those 
discussed below, I would therefore affirm.
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The appearance of fairness doctrine was 
first enunciated in S m ith  v. S k a g it  Cy., 75 
\Vash.2d 715, 741, 453 P.2d 832 (1969).’ The 
principles embodied in the doctrine, how­
ever, date back to our earliest reported 
cases. The passage cited by the Court of 
Appeals demonstrates this point and is 
worth repeating here. Justice Dunbar, 
writing in 1898, comments on the impor­
tance o f the appearance o f fairness.

The principle c f impartiality, disinterest­
edness, and fairness on the part of the 
judge is as old as the history o f courts; in 
fact, the administration o f justice 
through the mediation o f courts is based 
upon this principle. It  is a fundamental 
idea, running through and pervadmg the 
whole system of judicature, and it is the 
popular acknowledgment o f the inviola­
bility o f this principle which gives credit, 
or ever, toleration, to decrees o f judicial 
tribunals. Actions of courts which disre­
gard this safeguard to litigants would 
more appropriately he termed the admin­
istration of injustice, and their proceed­
ings would be as shocking to our private 
sense o f justice as they would be injuri­
ous to the public interest.

State e.v rc l. B a rn a rd  v. B o a rd  o f  Educ., 19 
Wash. 8, 17-18, 52 P. 317 (1898).

In State e.v rc l. B eam  v. F u lw i le r , 76 
Wash .2d 313, 456 P.2d 322 (1969), the court 
applied these principles. In that case, like 
here, the same board performed investiga­
tory, prosecutorial and adjudicatory func­
tions. The court observed;

It is clear from the recited background 
far ; that four o f the five members of the 
civil service commission which, by virtue 
of charter revisions constitute the appel­
late tribunal before which respondent’s 
appeal v, d normally be heard, person­
ally invest tied respondent's administra­
tion of his office, formed their conclu­
sions, promulgated the charges against 
him, transmitted these accusations over 
their signatures to the city manager, and 
recommended his discharge. In e sca p ab ly  

the com m iss ion  m em bers  becam e the in ­

vest ig a to rs , the  accusers, the p rosecu to rs , 

m nyhaps the w itnesses, a n d  i f  a llo w e d  to  

s it  as  un  ap p e lla te  tr ib u n a l, th e  ju d g e s

upon th e  m e rits  o f  the  charges. Despite 
the integrity o f the respective members 
o f the commission, and their undoubted 
desire to be objective in their appellate 
disposition o f the matter, it is highly un­
likely, under the unusual circumstances 
prevailing, that the respondent or anyone 
in a like situation could approach or leave 
a hearing presided over by a tribunal so 
composed with any feeling that fairness 
and impartiality inhered in the procedure. 

(Italics mine.) Beam , at 315-16, 456 P.2d 
322. Relying on B eam , the Court o f Ap­
peals concluded tha it was "compelled” to 
hold that a disinterested person would he 
reasonably justified in thinking that par­
tiality may have existed. S ta te  M ed . D is c i­

p l in a r y  Bd. v. John ston , 29 Was a.App. 613, 
625-26, 630 P.2d 1354 (1981). I agree. The 
same procedures disapproved in B eam  exist 
here. The majority attempts lo distinguish 
B eam  by urging that that case involved 
"not merely a combination of functions, but 
also prejudginent bias, since several mem­
bers of the tribunal had taken a public 
stance on the case beforehand." Majority 
Opinion, at 464. The majority’s analysis, 
however, undercuts the appearance of fair­
ness doctrine. If, as the majority asserts, 
B eam  ean be read as a prejudgment bias 
case, the court objections could and should 
be couched in terms o f a due process analy­
sis. I f  prejudgment bias is a necessary 
element of an appearance of fairness viola­
tion, no need exists for a doctrine separate 
and distinct front due process analysis. We, 
as a court, should then adopt the concur­
rence and abolish the doctrine. The majori­
ty has not done so, however, nor should it-

The appearance of fairness doctrine fills a 
void between actual bias ant. total impar­
tiality. That intermediate position, I sug­
gest, is critical to our maintaining public 
confidence in tlie fairness of adjudicatory 
functions. As noted in the passage quoted 
from B a rn a rd , it is the popular acknowl­
edgement o f the inviolability of this princi­
ple which gives credit o r  even to le ran ce  to 
our system of justice. Thus, “ ‘[njext in 
importance to the duty o f rendering » 
righteous judgment, is that of doing it i"

WOLFE v. WOLFE Wash. 4 6 9
C ll t  u  963 P .2U 409 (Wash. 1983)

such a manner as will beget no suspicion o f 
the fairness and integrity of the judge.’ " 
(Italics mine.) B a rn a rd , 19 Wash, at 18, 52 
P. 317.

The majority ignores the strong language 
of our cases and asserts that "the mere 
combination of adjudicative and investiga­
tive powers in one agency, without more, 
would not be viewed by a reasonably pru­
dent and disinterested observer as denying 
. . .  a fair, impartial, and neutral hearing." 
Majority Opinion, at 465. I disagree. 
The majority neglects to point out that the 
Court o f Appeals relied on the combination 
o f three functions, not two. The board here 
serves not only investigative and adjudica­
tory functions, it also performs the duties 
of prosecutor. For instance, RCW 18.72.170 
provides that the board shall cause a state­
ment o f charges lo be prepared, Thus the 
decision to prosecute rests with the very 
board which will decide the ease on the 
merits. Even if the ce.nbinations of inves­
tigative and adjudicatory functions does not 
violate the appearance o f fairness doctrine, 
the addition of prosecutorial functions sure­
ly taints that proceeding. Tlie majority 
ignores this fact, but a disinterested observ­
er would not.

Factors such as the issuing o f formal 
charges against Johnston over the name of 
the secretary o f the board who then sat in 
judgment of Johnston also cannot lie ig­
nored. When this identity of functions is 
aa.'ed to the use of the same attorney gen­
eral as prosecutor ar.J advisor, one cannot 
doubt the truth of the Court of Appeals’ 
statement that the "specter of unfairness" 
is raised. John sto n , 29 Wash.App. a l 626, 
630 P.2<1 1354. Regardless of the integrity 
o f the board members or attorney general, 
the confidential relationship of the board 
and its legal advisor cannot be reconciled 
with that same legal advisor also serving as 
prosecutor. This is what motivated three 
Court of Appeals judges to find an appear­
ance of fairness violation. Likewise, these 
factors convince me that we must affirm 
that decision.

DORE, J., concurs.

9 9  W ash .2d  531
In the Matter o f the Marriage o f Deanna 

WOLFE, Respondent,
v.

tarry W. WOLFE, Petitioner.
No. 48856-8.

Supreme Court o f Washington,
En Banc.

May 12, 1983.

Appeal was taken from j  augment en­
tered by the Superior Court, Spokane Coun­
ty, John J. Ripple, J., in di\orce proceeding. 
On appeal, the Court o f Appeals adopted a 
show cause procedure, whereupon case was 
accepted for review hy ;he Supreme Court. 
The Supreme Court. Stafford, J., held that 
show cause procedure wai permissible un­
der the Constitution, stitutory law and 
court rules of state.

Affirmed.

Divorce c=6'/:
Show cause procedure , dopted by 

Court of Appeals in divorce proceeding was 
permissible under the Constitution, statuto­
ry law and court rules of the state.

William J. Powell, Spokane, for petition­
er.

Mark E. Vovos, S|>okano, for respondent.
Malcolm Edwards, Seattle, amicus curiae.

STAFFORD, Justice.
This case was accepted for review on the 

limited issue of whether the show cause 
procedure adopted by Division I I I  o f the 
Court of Appeals is permissible under the 
constitution, statutory law and court rules 
of this State. We approve the show cause 
procedure in appropriate civil matters; we



P o s i t i on P ap er  
CS f o r  HB I b 2  ( J u H c i a r y )

The b i l l  p r o v i d e s  f o r  t he  a d d i t i o n  o f  a u t i l i t y  
con sumer  r e p r e s e n t a t  ,i«n f u n c t i o n  t o  t he  O f f i c e  o f  P u b l i c  
Adv o c a c y .  The o f f i c e  w i l l  r e p r e s e n t  t he  i n t e r e s t s  o f  
r e s i d e n t i a l  c on sume r s  b e f o r e  r e g u l a t o r y  b o d i e s  and wou ld  have 
t he  a b i l i t y  t o  s e e k  j u d i c i a l  r e v i e w .  Such o f f i c e s  i n  37 o t h e r  
s t a t e s  have s u c c e s s f u l l y  i n t e r v e n e d  and a c h i e v e d  s u b s t a n t i a l  
s a v i n g s  f o r  u t i l i t y  c o n s u m e r s .

Wh i l e  tbe c u r r e n t  s t a f f  o f  t h e  O f f i c e  o f  P u b l i c  
Advocacy  has  l i t t l e  e x p e r i e n c e  and no e x p e r t i s e  i n  the h i g h l y  
c omp l e x  and s p e c i a l i z e d  f i e l d  o f  u t i l i t y  consumer  
r e p r e s e n t a t i o n » t he  p l a c e m e n t  o f  t h i s  f u n c t i o n  w i t h i n  an 
e x i s t i n g  d i v i s i o n  o f  t he  Depa r tmen t  o f  A d m i n i s t r a t i o n  ■ i l l  
a l l o w  the r e a l i s a t i o n  o f  s a v i n g s  f r o m  t he  s h a r i D g  o f  o f f i c e  
f a c i l i t i e s .  Tbe O f f i c e  o f  P u b l i c  Advocacy  wou l d  t h e r e f o r e  
c r e a t e ,  as  c o n t e m p l a t e d  by t he  b i l l ,  a s e p a r a t e  u n i t  d e v o t e d  
e x c l u s i v e l y  t o  u t i l i t y  consumer  r e p r e s e n t a t i o n .  A s e r i o u s  
r e c r u i t i n g  e f f o r t  wou ld  be l a unched  i n  o r d e r  t o  a s s u r e  t he  
emp loyment  o f  e x p e r i e n c e  s t a f f .

The b i l l ' s  p r o v i s i o n  f o r  the c r e a t i o n  o f  an 
i n d e p e nd en t  s ub p r o g r am  o r  e l emen t  o f  t h e  budge t  w i l l  h e l p  t o  
m i n i m i z e  i n t e f e r e n c e  w i t h  OPA's c u r r e n t  s t a t u t o r y  manda t e .

The OPA must  be f u l l y  o p e r a t i o n a l  on o r  b e f o r e  J u l y  
1 ,  1 9 8 5 .  An e f f e c t i v e  d a t e  o f  O c t o b e r  1 ,  1 98 5  wou l d  t h e r e f o r e  
be p r e f e r a b l e  i n  o r d e r  t o  a v o i d  t he  d i f f i c u l t y  o f  mee t i n g  
i d e n t i c a l  d e a d l i n e s .

------
B rTh t  McGee 
P u b l i c  Advoca t e

Comm i s s i one r  L i s a  Rudd 
Depa r tmen t  o f  A d m i n i s t r a t i o n

 3 - <5 ' $ r
Da t e

3 - i s r - S s T

D a t e
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BILL SHEFFIELD, GOVERNOR

R EPLY  TO

DEPARTM ENT OF \AW

CRIMINAL DIVISION

J a n u a r y  23, 1985

OFFICE OF THE CH IEF  P R O SE C U T O R  
PO UC H  KC  
JUNEAU. ALASKA 9 9 8 1 1  
PHONE: {907 )  4 6 5 - 3 4 2 8

□ OFFICE OF SPEC IAL PROSECUT IO N S  
AND APPEALS  

1031 WEST 4TH  AVENUE. SU ITE  3 1 8  
ANCHORAGE. A LASKA  9 9 5 0 1 - 5 9 9 3  
PHONE: ( 9 0 7 )  2 7 9 - 7 4 2 4H o n o r a b l e  M i k e  M i l l e r  

C h a i r m a n  
C o m m i t t e e  on J u d i c i a r y  
A l a s k a  S t a t e  H o u s e  of R e p r e s e n t a t i v e s  
P o u c h  V
J u n e a u ,  A l a s k a  99811

Re: P r e t r i a l  D i v e r s i o n  P r o g r a m

D e a r  R e p r e s e n t a t i v e  Miller:

D u r i n g  the D e p a r t m e n t  of L a w  o v e r v i e w  h e a r i n g  b e f o r e  
y o u r  c o m m i t t e e  on J a n u a r y  1 7 t h  some q u e s t i o n s  a rose c o n c e r n i n g  
o u r  p r e t r i a l  d i v e r s i o n  p r o g r a m  as an a l t e r n a t i v e  in a p p r o p r i a t e  
c a s e s  to p r o s e c u t i o n  and in s o m e  c a s e s  i m p r i s o n m e n t .  You a s k e d  
t h a t  w e  p r o v i d e  y o u  w i t h  some s t a t i s t i c a l  d a t a  w i t h  r e s p e c t  to 
the a c t i v i t y  of the program.

E n c l o s e d  are b r e a k d o w n s  for f i s c a l  y e a r s  1983 and 1984 
b y  i n d i v i d u a l  l o c a t i o n  w i t h  s t a t e w i d e  t o t a l s  set out  at the far 
right. T h e  n u m b e r s  listed u n d e r  C o m m u n i t y  W o r k  S e rvice are the 
n u m b e r  of h o u r s  of w o r k  p e r f o r m e d  by o f f e n d e r s  in the p r o g r a m  
d u r i n g  the f i s c a l  year.

A s  I i n d i c a t e d  l a s t  T h u r s d a y  b e c a u s e  of i n c r e a s i n g  
a c c e p t a n c e  of the p r o g r a m  in a n u m b e r  of a r e a s  of the state a n d  
d u e  to t h e  o v e r a l l  i n c r e a s e  w e  h a v e  seen in c r i m i n a l  c a s e l o a d s  
g e n e r a l l y ,  w e  h a v e  r e a c h e d  t h e  s a t u r a t i o n  p o i n t  w i t h  r e s p e c t  to 
o f f e n d e r  c a s e l o a d s .  T h e  v a s t  m a j o r i t y  of our p a r a l e g a l s  a.id 
c o u n s e l o r s  a r e  n o w  c a r r y i n g  c a s e l o a d s  t h a t  e x c e e d  the n u m b e r  
w h i c h  they s h o u l d  in o r d e r  to i n s u r e  t h a t  t h e  o b j e c t i v e s  of the 
p r o g r a m  are b e i n g  a c h i e v e d  a n d  t h a t  p r o b l e m s  do not d e v e l o p  t h a t  
w i l l  r e s u l t  in a loss of c o n f i d e n c e  a n d  a c c e p t a n c e  w i t h  the 
p u b l i c  a n d  o t h e r  s e g m e n t s  of t h e  c r i m i n a l  j u s t i c e  system.

If y o u  h a v e  a d d i t i o n a l  q u e s t i o n s  or w o u l d  like some 
a d d i t i o n a l  i n f o r m a t i o n  a b o u t  t h e  'program, p l e a s e  let me know.

V e r y  t r u l y  yours,

N O R M A N  C. G O R S U C H
A T T O R N E Y  GENERA!

B y :  r.

D W H / g b - 8 2
E n c l o s u r e s

A
D a n i e l  'W. H i c k e y  
C h i e f  P r o s e c u t o r



FELONY CLIENTS 

Referred

A

Juneau .

PRETRIAL 

Ketchikan . Sitka

DIVERSION PROCRAM 

. Barrow . Nomo

- Statistics 

. Fairbanks

for Fiscal 

. Bethel .

Year

Kenal

1984 

. Kodiak . Valdez . Anchoraqe . Palmer .

*

• 1

To

42 21 7 4

• »•

29

»

81 K 33 12 5 82 21 3<

Accepted 32 15 2 2 20 62 10 26 10 5 76 21 21

Tcrminoted favorably 20 8 1 0 4 47 6 13 10 0 79 13 2<

Terminated unfavorably 7 2 2 1 0 7 1 5 3 2 24 1 i

- subsequent charge 2 2 0 0 0 5 0 1 0 1 6 0 i

- programmatic 5 0 2 1 0 2 1 4 3 1 18 1

MISDEMEANOR CLIENTS ' -

Referred 67 9 3 3 45 175 17 57 52 4 77 20 52

Accepted 47 5 3 3 32 134 8 34 45 3 53 20 38

Terminated favorably 15 1 3 4 32 160 5 23 27 2 57 13 34

Terminated unfavorably 8 0 0 3 8 12 3 4 4 3 14 3 C

- subsequent charge ii 0 a 1 3 4 0 0 1 1 3 0 1

- programmatic 8 0 0 2 5 8 3 4 3 2 11 3 4

COMMUNITY WORK SERVICE

1044 387.5 180 3653 6205 913 3050 1696 400

Performed 1712 930.5 175.5 26 2307 6539 402 1990.5 1082 313 4515 2001 22,07

Waived 282 0 0 45 42 668 15 0 95 0 169 0 1.31

Not completed 372 0 70 139 79 596 95 388 108.5 119 1701 179 3,84

RESTITUTION

Paid
i

15,537.64
* • 

7,542.62 400 30 13,835 29,656.42

U,IUJ.TO

4,786.60

-z ,UJU . U 1

5.783.05

UjU IJ. 1 ,

2,597.36 5 52,591.82 4,849

C. 1 j JtO

137,614

Woi ved 100 0 0 0 75 7,000 0 0 0 0 4.28 179 7,350

Not paid 807.02 0. 0 0 . 50 2,977. 1,100.00 390.85 . 461.60 0 23,951 °5 . 300 30,038



I ' —  ~I*I
i

F A E T R I A l  D I V E R S I O N  PROGRAM -  S t a t i s t i c s  for

Juneau Ketchikan Sitka Barrow Nome Anchoraqt

FELONY CLIENTS 

Accepted

<

27 12 0 * 0 11 95

icifiijMuLed 16 1 0 0 9 82

Terminated unfavorably 11 3 0 0 2 13

- subsequent charge 2 1 0 0 2 3

- programmatic
i

9 2 0 0 0 10

!

MISDEMEANOR CLIENTS 

Accepted 17 0 3 A 60 72

Terminated favorably 19 0 0 2 57 38

Terminated unfavorably 2 0 0 0 9 5

- subsequent charge 1 0 0 0 3 2

- programmatic

i
1 0 0 0 6 3

COMMUNITY WORK SERVICE

Assi gned 2,521 790 109 70 2,A30 9.62A

Performed 1,7A8 5A5 109 50 2,685 A,738

Waived 178 0 0 0 232 90

Not completed 535 90 0 0 77 65A

RESTITUTION

Assigned

3*

22,802 3,68A 0 0 22,371 118,366

Paid 21,606 '508 0 32 9,63 A 71.A6A

Waived A, 668 0 0 0 A12 1,560
Not paid 2,615 1,216 0 o • 0 1A.901

i

July 19B2 - Juna 19BS

Bethel Kenai Kodiak Valdez Fairbanks Palmer Total

8 18 1A 3 5A 13 255

7 11 0 0 AO 0 166

2 6 0 0 7 0 AA

0 2 0 0 2 0 12

2 A 0 0 5 0 32

13 13 8 3 21A 8 A15

16 13 2 0 116 1 26A

A 3 0 0 30 0 53

1 2 0 0 15 0 2A

3 1 0 0 15 0 29

833 1,718 575 510 7,A33 1,597 28,210

3A0 729 298 86 5,196 693 17,217

15 90 0 30 272 0 907

80 250 0 0 723 0 2,A09

706 A,A81 6,6AO 150 55,613 . 5,821 253,81A

131 3,395 1,3AO 150 A5,A30 2,02A 160,71A

0 0 0 0 0 0 6,6A0

159 5,717 0 0 5,776 0 30.38A
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URHAL M a r c h  i ,  1985 K a r c h  1 , 1985 HCUSE JO URN A L <93

"Shall C S H B  1 0 2 (Fin) pass 
w it h  the f o l l o w i n g  result:

ley, Boucher, C lo ck s in , 
tten, Davis, Duncan, 
enberg, C r u s s e n d o r f ,  
ley, Koponen, L ar non, 
lcr.H.M., N av ar r e,  
rchot, Ricgor, 
hultz, Sund, S z y n a n s k i ,  
■pson, U eh li n g,  W a l l i s

11, Jenkins, Hn rtin, 
hillips, Pignalber.'

Herrmann,

H ourc o n r e c o n s i d e r a t i o n .

nd a sked u n a n i m o u s  co n s e n t  
e of th e  b i l l  b o  c o n s i d e r e d  
ate clause. T h e r e  b e i n g  no

id asked u n a n i m o u s  c o n s e n t  
Comm it t ee  L e t t e r  of I n t e n t  
tion, it w as  so ordered.

e Chief C l e r k  for engross-

SlliESS

d asked u n a n i m o u s  c o n s e n t  
ru n e a u - D o u g l a s  H i g h  Scho ol  

brou gh t  u p  as a Spec i al  
There b e i n g  n o  obje ct i on ,

~RS

i asked u n a n i m o u s  c o n s e n t  
t a t i o n .  T h e r e  b e i n g  no 
the c i t a t i o n  w a s  r e f e r r e d

c

U N F I N I SH E D B U SI NE SS

R e p r e s e n t a t i v e  C l o c k s i n  m o v e d  and a s k e d  u n a n i m o u s  c o ns en t 
t hat the f ol l o w i n g  m e m b e r s  b e  e x c u s e d  f r o m  a call o f  the 

House:

R e p r e s e n t a t i v e  R i e g e r  - H a r c h  15, 1985

R e p r e s e n t a t i v e  P i g n a l b e r i  - M a r c h  6 
t h r o u g h  p l a n e  t i m e  H ar c h 10, 1985

R e p r e s e n t a t i v e  B o uc he r  - A f t e r  s e s s i o n  
H a r c h  8 t h r o u g h  H a r c h  11, 1985

R e p r e s e n t a t i v e  S z y n a n s k i  - M a r c h  4, 1985

R e p r e s e n t a t i v e  S h u l t z  - K a r c h  7 th r o u q h  

H a r c h  10, 1985

T h e r e  b e i n g  n o  objection, it w as  b o  ordered.

H8_l£8

T h e  S p e a k e r  w a i v e d  t h e  J u d i c i a r y  C o m m i t t e e  refer ra l  on 
H O U S E  B I L L  HO. 1 6 8  ( c o n s t r u c t i o n  c o n t r a c t o r s ;  e f f e c t i v e  
date) at the re g u e s t  of th.s Chairman.

H B  168 w a s  s e nt  to t he  F i n a n c e  Committee.

C S S B 1 1 5 (Res)

T h e  S p e a k e r  w a i v e d  the H o u s e  Special C o m m i t t e e  or Oil & Cac 
r ef er r al  on C O M M I T T E E  S U B S T I T U T E  FOR S E N A T E  B I L L  HO. 115 
( R e s o u r c e s )  ( l a n d  u s e  a n d  d i s p o s a l  n e a r  a h i g h w a y  
r i g h t - o f - w a y ;  e f f e c t i v e  d a te )  a t t h e  r e q u e s t  o f  t h e  

Chairman.

C S S B  115 (Res) w a s s e n t to  the R e s o u r c e s  C o m m i t t e e  w i t h  a 
f u r t h e r  r e f er r al  to the T r a n s p o r t a t i o n  C o m mi tt e e.

ENGROSSMENT

c s h ? K T r s p )

C S H B  l(Trsp) w a s  engrossed, s ig n ed  b y  t he  S p e a k e r  and Chief 
C le rk  a nd  t r a n s m i t t e d  to the S e na te  for co n s i d e r a t i o n .

C S H B  1 0 2 (Fin)

C S H B  1 0 2 (Fin) w a s  e n g r o s s e d ,  s i g n e d  b y  t h e  S p e a k e r  and 
C h i e f  C l e r k  a n d t r a n s m i t t e d  t o t he  S e n a t e  '• for c o n s i d e r a­

tion.



Pouch V 
Juneau. Alaska 99811
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Phone: I
(907 ) 465-3892

Labor and Commerce Committee

L e t t e r  o f  I n t e n t  

CSHB 168(L&C)

T h i s  b i l l  i n t e n d s  to e x p a n d  the e n f o r c e m e n t  a u t h o r i t y  o v e r  

c o n t r a c t o r s  to i n c l u d e  b o t h  t h e  D e p a r t m e n t  o f  L a b o r  a n d  the D e p a r t m e n t  

of C o m m e r c e  a n d  E c o n o m i c  D e v e l o p m e n t .  D e p e n d i n g  o n  t h e  l e v e l  of 

e n f o r c e m e n t  a c t i v i t y  that it is d e t e r m i n e d  the D e p a r t m e n t s  w i l l  share, 

the $ 2 5 3 , 3 0 0  f i s c a l  n o t e  f r o m  the D e p a r t m e n t  of Comraei.ce m a y  n o t  ap pl y .

R e p r e s e n t a t i v e  M i k e  N a v a r r e ,  C h a i r m a n  

H o u s e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e  

F e b r u a r y  22, 1 98 5



STATE OF ALASKA 1985 LEGISLATIVE SESSION
_________________FISCAL iiCTF  ______________

R e v i s i o n  Date:

R E Q U E S T  FI S C A L  D E T A I L

B i l l / R e s o l u t i o n  No.: C S H B  168 ( L & C ) A g e n c y  rtTtected:C o m m e r c e  & E c o n o m i c  Dev.

Tit1e:An Act relating to_____________  P r o g r a m  C a t e g o r y  A f f e c t e d : ________________

C o n s t r u c t i o n  C o n t r a c t o r s ____________  C o n s u m e r  P r o t e c t i o n ________

Sponsor: Rep. Sun d  BRU, P r o g r a m  o r  S u D p r o g r a m ( s )  A f f e c t e d :

R equestor:_________________________________ O c c u p a t i o n a l  L i c e n s i n g _______________________

Dat e  of R e q u e s t : ________________________  _______________________________________________________

E X P E N D I T U R E S / R E V E N U E S :  (Tho u s a n d s  o f  D o l l a r s )

F7”Sb FY bb FY 8/ FY 88 FY 89 FY 90

! OPE R A T IN G
TUO PERSONAL SERVICES

151.8 159.4 167.4 1 75.8 184.6
200 TRAVEL 40.8 42. 8 45 . 0 47.2 4 9 . 6
JOG CONTRACTUAL 3 1.8 33.4 35.1 3 6. 8 3 8.7
WO SUPPLIES 3.6 3.8 4.0 4.2 4.4
:oo equipment

13.1 0 0 0 0
500 LAND & STRUCTURES

12.2 0 0 0 0
700 GRANTS, CLAIMS

800 MISCELLANEOUS

TOTAL O P E R A T I N G 2 53.3 2 39.4 2 5 1 . 5 2 6 4 . 0 T i l  71

I CAPITAL I I ~~i

j REVENUE I I 0 I 0 ! 0 f' 0 I 0  1

FUNDING: ( T h o u s a n d s  of Do l l a r s )
■iC.liC.nnL rllmJ OCOjC.lic.nni. ru'.'ij 2 53.3 1 2 39.4 i 2 5 1 . 5 I 2 6 4 . 0 2 7 7 . 3
-EDERAL FUNDS

I I  1
DTHER

1 I 1
TOTAL

2 5 3 . 3  1 2 3 9 . 4  1 2 5 1 . 5  I 2 6 4 . 0 2 7 7 . 3

POSITIONS: 
- l I l l - 7  iK t 
3ART-TIHE 
TEMPORARY

ANALYSIS: A t t a c h  a s e p a r a t e  p age if n e c e s s a r y

T h i s  bill w i l l  e n h a n c e  t h e  e n f o r c e m e n t  of u n l i c e n s e d  c o n s t r u c t i o n  c o n t r a c t o r s  

b y  i m pl e m e n t i n g  a c i t a t i o n  p r o c e d u r e .  T h e  p o s i t i o n s  r e q u e s t e d  w o u l d  p r o v i d e  

a d d i t i o n a l  s u p p o r t  to the j o i n t  e n f o r c e m e n t  e f f o r t s  o f  the D e p a r t m e n t  of L a b o r  

a n d  the D e p a r t m e n t  of C o m m e r c e  and E c o n o m i c  D e v e l o p m e n t .  T h e  b i l l  a l s o  r e q u i r e s  

v i o l a t o r s  to b e  a n s w e r a b l e  to a c o u r t  of law, a n d  m a k e s  u n l i c e n s e d  a c t i v i t y  a 

" C l a s s  B" m i s d e m e a n o r .

Prepar£5-8y4- -jennifer S t r i c k l e r T ^ M a n a g e m e n t  A n a l y s t  Phone: 4 6 5 - 2 1 4 4  

Division: O c c u p a t i o n a l_L i x e n s i n g ^ ^ ^ ^ ___ Date: 3 / -

A p p r o v e d  by C o m m i s s i o n e ^ n . o r e n ^ H  ^ o u n s b u r y __________ Date: Y /? / A

Agency: C o m m e r c e  a n d  E c o n o m i c  D e v e l o p m e n t _______

D i s tri b u t i on  (by A g e n c y  p r e p a r i n g  fiscal note): 

Le g i s l a t iv e  F i n a n c e  

Le g i s l a t iv e  S p o n s o r  

Requestor 

Office of M a n a g e m e n t  a nd  B u d g e t

Impacted A g e n c y ( i e s )  7 / 1 / 8 4



F p o s  1110*1 h u e  
INVESTIGATOR I l l  -  Juneau

RAIICC/SICI*
18A

0ARG. UNIT 
GGU

PACE/LINE c o v f :APPROy, PlSAPf'.

2.
MIE OF PUSH 10/1
PFT

STAFF MONTH'S 
12

RP IIUHUER PCII IIUMUER OIIU PRIORITY LUCA I ION 
AWA

ELECTION DISTRICT
L e g ; #

J. (b-'lIII..IA11 Oil 1 LVI1. | | AUDITION | | JUSTIFICATION
V. 1 il c ill I api lull 1 imt. AllUlllll Th is  p o s i t io n  i s  necessary to implement the p ro v is io n s  o f  ‘1 2 i

HULul.M. bLIcVILLS UU |JUUXXU
5. Sj I jry 3 7 .4 JJi.ULCV.UXUU> XUVCOLXgCXLXUUO O UU ClliUi V.CIUCUU U L LUC UCW
6 . llcr.el i l i 6 .0 d Let LU LC t LUC UCW DLdLULC tiUULCDtiCti ti II1ULC uLLJ Ul c2. Sn|iplt.t.cntal UcncHti 2 . 3

pUdXLlVC LU CXXUlXUtiLC LUC CAXDLXUg JJLUUXClll UL
B. F i »rd ISi-ncf i 1 i 2 .7 UI1XLLClldCU V.UIIL L tiV. LUL a  e

•J. lul.-l 1‘llt.Ul.nL SLIlVlllb Ul 4 8 .  A10. Iravc1 02 12 .5 vUrrcUL lcSOUlCcB LlOuI Lilc L/cpd l lITicI i l Ol LuOUl ] D iv i s io n  OL
I I . Contractual 01 1 0 .2 Lid DO L O LdUQdrUo dll Cl OuicLy | dllCl Llic L/GpdL LITlwll L OL v̂ OCllTiC L CO

and Economic Development, D iv i s io n  o f  O ccupationa l L icen ­1 2 . Ccr.i idi l i e» 09 1 .2
I ) . Equipment 05 A. 7 s in g , r o r enrorcemenc nave oeen overouraened and l im i t e d
It . Cl In; r 4 .1 to tne in v e s t ig a t io n s  and enrorcemunt m  the many o th e r
15. IuIAI COST 81 .1 l i c e n s in g  ana in spec t ion  a re a s .

. I' /I' Iv IvI' Ivi ’X vX v iv !* j::S v : S ; : v S :|: Th is  p o s i t i o n  would conduct In v e s t ig a t io n s  in to  v i o l a t i o n s  '
RECEIPT CGGE FUliDIHC SOURCE o f  AS 0 8 .1 8 ,  throughout the Southeast a rea  o f  the S ta te .  i

16. Federal Receipt* 1002
17. C.F. Natch 1003

; 18. Coneral Funds 1009 Rl . 1
j 1 9 . 1*A Receipts IU05 i20. Program Receipts 1028 #

21. Other
•  j

•
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PROGRAM C o n s u m e r  P r o t e c t i o n _________________
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POSITION H U E  

I N V E S T I G A T O R I II - F a i r b a n k s

RAIICE/S1EP

18 A

0ARG. UNIT 

G G U

PACE/LINE coy APHR0V. ■PISAPP-jj

*•
TYPE OF POSITION

P F T

STAFF HONIMS RP NUHOER PCN NUHOER RRU PRIORITY L0CATION 

J B A

ELECTION DISTRICT

J. 

n.

iu-ii ikin 11 til 11\ t.l | j a u u 111ur< | | 

1 )i*t Ul I AC (.Kill lOrlt AllUUill

JUO I I r J in I I uii

T h i s  p o s i t i o n  is n e c e s s a r y  to i m p l e m e n t  the p r o v i s i o n s  of
1 3 3 t he C o n s t r u c t i o n  C o n t r a c t o r s  B i l l  as it r e l a t e s to p u b l i c

MK5Ul.nL 5EKVILES p r o t e c t i o n , i n v e s t i g a t i o n s  and e n f o r c e m e n t  of the n e w
S. Salary A 2 . 8 s t atute. T h e  n e w  s t a t u t e  a d d r e s s e s  a m o r e  a c t i v e  an d
6. Ocncfits 6.9 p o s i t i v e  a p p r o a c h  to e l i m i n a t e  the e x i s t i n g  p r o b l e m  of
7. Supplcicntal OenefitJ 2.6 u n l i c e n s e d c o n t r a c t o r s •
B. Fi.ed tie riff i t4 2.7
9. lUl^L HtmUI.AL SLKVICtS Ul 55. 0 C u r r e n t  r e s o u r c e s  f r o m  the D e o a r t m e n t  of Labor. D i v i s i o n
10. Ifavcl 02 15.8 of L a b o r  S t a n d a r d s  a n d  Safetv. and t h e  D e o a r t m e n t  of
n . Contractual OJ 11.6 C o m m e r c e  and E c o n o m i c  D e v e l o o m e n t .  D i v i s i o n  of O c e u n a t i o n a l
12. Ccr.r.jdi t iei 0<i 1.2 L i c e n s i n g ,  

l i m i t e d  to

for e n f o r c e m e n t  h a v e  b e e n  o v e r b u r d e n e d  an d
11, Equiprcnt 05 A . 2 the m o r e  s e r i o u s  v i o l a t i o n s .  T h i s  h a s  h e e n  hv
m. Ctficr A . 5 i n c r e a s e d  i n v e s t i g a t i o n s  an d  e n f o r c e m e n t  in the m a n y
15. lulAI cosr 92.3 o t h e r  l i c e n s i n g  an d  i n s o e c t i o n  areas.

T h i s  p o s i t i o n  w o u l d  c o n d u c t  i n v e s t i g a t i o n s  i n t o  v i o l a t i o n s
A£CEIPI CODE FUND INC SOURCF

16. Federal Receipts 1002
'1 • auc«

17. C.F. Hatch 1003 ' «

18. Coneral Funds 1004 9 2.3
19. 1-A Receipts 1005

20. Program Receipts 1028

21. Other

1 fGH Bill USE ONLY 
vrv fiiii'Prc

- - — _

-
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MEW POSITION
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1. posiriiiw nrif 
INVESTIGATOR III - Anchorage

I HAHCC/S 7 Cl* 
18A

darc. uinr 
GGU

PACE/LINE
coy

.APPR0V. OISAPp.
2. iwe or poshio« 

PFT

S1AFF noums 121 inn
RP NUHUER PCM NUHOER OR'J PHI OKI IY L0CA1I0II

EBA

ELECTION DISTRICT ice;-? :■?:;:v;̂
S. ..... ..............  i- 1 |v.

llic HI I Al'l In) 1 1 lirft Aliuifill
This position is necessary to implement the provisions of1 7 1

l-Ll i' .ul .SL S t l l V l l L S
protection, investigations and enforcement of the new5. SjIJTy 37.46. lli-nef i ll 6.0 positive approach to eliminate the existing problem of :

7. Suppli.r e n t a l  U e n c f i u 2.38. F i >i:J lli iic f i 11 2.7
O 0

'J. lul.-L 1-Lh.U.nL S l I i VKLS Ul 4 R . 4
Current r10. IfAvd 02 12.5

COUUi. Lvu I L U til Lilw 1/ L p u I LIUC ill* UL Lid UU L p 17 J.V Xb JLUI1

11. C o n t r a c t u a l 01 10.0 bauui «J LaiiuaiUD allu JaiUL•/ > diiu Lite ucjJdL LII1CUL UL

12 . C c r . i . o d l t i e s OS 1.2
uUIIUUcllC dllU LCUUUniXC 17cVcXUpnicnL| uJLVXolOU Ol uccupdliunai

1 ) . Equipr .ent 05 4.2
ialC6lloing
limited ti

, ror enrorcement nave Deen overDuraenea ana
I S . Cu.i.r 3.6 J LltC I11UL e tjCL LUUti V JLU J.cl L J.OH £> • inis nas Deen

! is. luUl COSI _ J 9  9
luuseu uy i i i u i u K t i e u i n v e s ii g a i i u n a  a n a  uiuurcemem. in tne

• ' ; ' :::
•&&Xv̂ -!vXvXv!vr 'vlv

m a n y  u L i i e i  x i c t n i u i n g  u n u  i u s p e c i x u n  a r e a s .

RECEIPT CGUE FU.'iOIUC SOURCE inis position would conduct investigations into violations

16. F ed e r a l  R e c e i p t *  1002 or AS Ud.ld, tnrougnout the soucn uentrai ana western
'17. C . F .  M j t ch 1001 or the State.

i 18. C one ra l  Fundi I00S 79.0
19. 1*A R e c e i p t s ibos •

20 . P r og ram R e c e i p t s  1028 4

21. Otl.er .
•

iviyivV.'-i-ii'-x": *
1 OH HIM USE ONLY

KEY UUI'.eER----- -

ACENCY 

PROCRAM _

U U U U i l G L  L C  Ol L L U I I U I I I I L  D C V  C X U p i l l C U L
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