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State of Alaska
office or the governor
Juneau

January 30, 1985

The Honorable Ben Grussendorf
Speaker of the House

Alaska State Legislature
Pouch V

Juneau, AK 99811

Dear Repr >sentative Grussendorf:

Under the authority of art. 111, sec. 18, of the Alaska
Constitution, 1 am transmitting a bill that would permit
appointees to certain boards and commissions to hold office
beyond the expiration of their term until a successor is
appointed. It also makes some incidental style changes in
the statute"s wording.

Because of the proliferation of boards and commissions since
statehood the task of appointing enough qualified persons
to keer il boards up to full strength js an impossible one.
The®- are approximately 1,000 appointments to State boards
commissions. Approximately 75 percent of all appoint-
uts to be made are highly restricted by law as to the
backgrounds, location, and professional expertise of the
individuals that can be considered. As a result, the
recruitment and review process that must be accomplished
prior to appointment has become more time consuming than in
the past years.

As a result, I am proposing the expedient of permitting

incumbent board members to hold over until a successor is

appointed by the Governor. There 1is a certain amount of
precedence for recommending this. Several statutes specific

to certain boards have allowed for continued service in the

event an appointment cannot be made in time to coincide with

an expiration date. In cases where the statute specifically

allows this practice, it has proven very helpful to the

operations of the boards and commissions in reducing prob—
lems with quorum and the legality of votes taken on official

matters. This holdover rule does not apply to a board or

commission that serves as the head of a principal depart—
ment .



It is extremely difficult to find qualified Alaskans who are
willing to serve on the many boards and commissions estab—
lished by law. Any delay could materially affect the
ability of many boards to constitute a quorum for doing

business. I believe that this bill offers a simple method
for solving that problem.

Sincerely,

Bill Sheffield
Governor



jiiate “legislature

House of Representatives

Committee on State Affairs Pouch V
State Capitol
Janeau- 99811

Official Buaineaa
(@71 463 490

HOUSE STATE AFFAIRS COMMITTEE
LETTER OF INTENT
FOR
HB 152

It is the intent of the House State Affairs Committee
that in passing HB 152 that the mechanism for replacing board
membeis established in this legislation be used to retain a
functioning board until a suitable replacement is found for a
member whose term has expired.

The committee remains concerned, however, that the
discretion allowed the Governor through HB 152 1in making
appointments, could be abused and that there may be
substantial constitutional questions in allowing a board
member to retain a seat beyond their term of appointment.

It is the wish of the committee, therefore, that the
House Judiciary committee, 1in reviewing HB 152, address these
concerns and make any amendments appropriate in addressing
these problems.

Katie Hurley, Chair
House State Affairs Committee
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Date: li|_/
The Committee on SiAfL, AII-AIRS Nas HR 152

"An Act relating to the status of board members whoso torn of office has
expired; and providing for an effective date."

under consideration and recommends:

L ] do pass L Jdo not pass

L ] do pass with attached amendments(s)
L ] same title

L ] replace with CS for L ] newtitle

and recommends
(X1 AND attaches a "Letter of Intent” [ 1 New Fiscal Note
s - - K71] Zero ote jAtytach
[A] reports it back without recommendation”- pr pru\ou

the Committee

1 referred to

MEMBERS SIGNING MEMBERS HAVING
DO-PASS OTHER RECOMMENDATIONS: /



JILL SHEFFIELD

GOVEOMCH
STATK 0 F AL.ASKA
Crr.CE or The 30/EONCB
J t:n e a i:
MEMORANDUM
TO: House Judiciary Committee
f
FROM: Carol A. Derfner
Special Staff Assistant]
Boards and Commissions
DATE: April 2, 1985
RE: House Bill No. 152 - Status of board members

whose terms expire

In recent research undertaken by my office, we discovered
that of 110 active boards and commissions currently on the
books, 27 of the boards have statutory language providing
for an automatic extension of terms for the members. This
language 1is contained in the individual creating authorities
for the 27 boards and reads one of three ways:

1. "...shall hold office UNTIL (emphasis added)
his successor shall be appointed and qualified.”

2. "...shall serve for the duration of his term
AND UNTIL (emphasis added) his successor is
appointed and qualified."

3. "...shall serve for the duration of his term
OR UNTIL (emphasis added) his successor 1is
appointed and qualified."

A list.of the 27 boards containing this provision is attached
for your information.

Attachment



25. Alaska Public Utilities Commission
26. Board of Veterinary Examiners

27. Western Interstate Commission for Higher Education



DEPT

DCED
DNR
DOR
DHSS
DCED
DOE
DOR
DCED
DNR
GOV
DCED
DOE
DOA
DHSS
DOR
DCED
GOV
LEG
DFG
NONE
LAW
pbocC
DCED
DOA
DCED
DPS
DHSS
DOE
DOE
DCED
DHSS
DOE
DOL
DNR
DFG
DOL
DNR
DFG

BOARDS

BOARD

Accountancy, Alaska State Board of Public
Agricultural Revolving Loan Fund Board
Alcoholic Beverage Control Board

Alcoholism, Review Doard on

Architects, Engineers, and Land Surveyors, State Board of Registration for

Arts, Alaska State Council on the

Assessment Review Board, State

Athletic Commission

Bald Eagle Preserve Advisory Council, Alaska Chilkat
Bar, Board of Governors of the Alaska

Barbers and Hairdressers, Board of

Block Grants Advisory Committee, Education and Consolidation and
Broadcasting Commission, Alaska Public

Catastrophic Illness Committee

Child Support Enforcement Commission

Chiropractic Examiners, Board of

Coastal Policy Council, Alaska

Code Revision Commission, Alaska

Commercial Fisheries Entry Commission, Alaska

Commercial Fishing and Agriculture Bank, Board cf Directors
C ntrolled Substances Advisory Committee

Correctional |Industries Commission

Dental Examiners, Board of

Disability Review Board, Public Employeesl and Teachers®
Dispensing Opticians, Board of

Domestic Violence and Sexual Assault, Council on

Drug Abuse, Advisory Board on

Education, Board of

Education Commission on the States

Electrical Examiners, Board of

Emergency Medica: Services, Advisory Council on
Employment of Handicapped, Governor®s Committee on
Employment Security Advisory Council

Federal Areas in Alaska, Citizens® Advisory Commission on
Fisheries, Board of

Fishermen®s Fund Advisory and Appeals Council

Forestry, Board of

Game, Board of

AND COMMISSIONS -1-

Improvement Act

85/03/06



DEPT

DCRA
DCED
DHSS
DNR
DOE
NONE
DCED
DOR
GOV
NONE
DOR
DCRA
CRT
CRT
DHSS
DOA
GOV
DOE
DEC
DCRA
DCED
DHSS
DCED
OCR
DCED
DHSS
DNR
DOR
DCED
DCED
DOL
DCED
DOA
DCED
DFG
DFG
DOC

BOARD

Geographic Board, State

Guide Licensing and Cont.rol Board
Handicapped and Gifted, Governor®s Council for the
Historic Sites Advisory Committee
Historical Commission, Alaska

Historical Records Advisory Board, State
Housing Authority, Alaska State

Housing Finance Corporation, Alaska

Human Rights, State Commission for
Humanities Forum, Alaska

Industrial Development Authority, Alaska
Job Training Coordinating Council, State
Judicial Conduct, Commission on

Judicial Council

Juvenile Justice and Family Services Advisory Committee
Labor Relations Agency

Land Use Council Advisory Committee, Alaska
Libraries, Advisory Council on

Litter Control Advisory Council

Local Boundary Commission

Marine Pilots, Board of

r.edicaid Rate Commission

Medical Board, State

Medical Facility Authority, Alaska

Medical Indemnity Corporation of Alaska
Mental Health Advisory Council

Mining Water Use Review Committee

Municipal Bond Bank Authority, Alaska
Nursing Home Administrators, Board of
Nursing, Board of

Occupational Safety and Health Review Board
Oil and Gas Conservation Commission, Alaska
Older Alaskans Commission

Optometry, Board of Examiners in

Pacific Marine Fisheries Commission

Park and Park Monument Subsistence Resource Commissions,

Parole, State Board of

BOARDS AND COMMISSIONS -2-

Alaska



DEPT

DOR
DOA
DCED
DCED
DOA
DPS
DOE
DCED
DCRA
DOE
DCED
DOA
DOA
DTPF
DOA
DCED
GOV
NONE
DCED
DOA
DOL
DCED
DNR
DHSS
DOA
DCED
DCED
DCED
DPS
NONE
DEC
DNR
NONE
GOV
DNR
DOL

BOARDS

BOARD

Permanent Fund Corporation Board of Trustees, Alaska
Personnel Board

Pharmacy, Board of

Physical Therapy Board, State

Pioneers® Homes Advisory Board, Alaska

Police Standards Council, Alaska

Postscjondary Education, Alaska Commission on

Power Authority, Alaska

Private Industry Council, Alaska

Professional Teaching Practices Commission
Psychologist and Psychological Associate Examiners, Board
Public Employees Retirement Board

Public Offices Commission, Alaska

Railroad Corporation, Board of Directors for the Alaska
Railroad Labor Relations Agency

Real Estate Commission

Reapportionment Board

Regents, University of Alaska Board of

Royalty 0Oil and Gas Development Advisory Board, Alaska
Rural Alaska Television Users Network

Safety Advisory Council, Alaska

Seafood Marketing Institute, Alaska

Soil and Water Conservation Board, Alaska

Statewide Health Coordinating Council

Teachers®™ Retirement Board, Alaska

Transportation Commission, Alaska

Utilities Commission, Alaska Public

Veterinary Examiners, Board of

Violent Crimes Compensation Board

Vocational™and Career Education, Alaska State Advisory Council

Water and Wastewater Works Advisory Board

Water Resources Board

Western Interstate Commission for Higher Education
Women®s Commission, Alaska

Wood-Tikchik State Park Management Council

Worker®s Compensation Board, Alaska

AND COMMISSIONS -3-

of

85/03/06
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Date
m@ Erarpnfr;]fllgizteag on JUDICIARY pac a, HB 155

"An Act permitting the establishment of horizontal property regimes for
manufactured housing} and providing for an. effective date."

under consideration and recommends

[ 3 do pass [ 1 dono"™. Dass

[ 1 do pass with attached amendments(s)
[ 1 same title

[|”| replace with CS for M 6 ls 5" (ndu '0 ) iVl new title
and recommends > A'*
L 1 AND attaches a "Letter of Intent"” L 1 New Fiscal Note
L 1 Zero Fiscal Note Attached
[ 1 reports it back without recommendation
[ ] referred to the Commi ttee
MEMBERS SIGNING MEMBERS HAVING

OTHER RECOMMENDATIONS:

A: Li.
CHAIRMAN
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11
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13
14
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1
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23
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21
28
29

Bradley

4/3/85
Original sponsors: Ringstad, Duncan,
Sund, et al
IN THE HOUSE BY THE JUDICIARY COMMITTEE
CS FOR HOUSE BILL NO. 155 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to notice requirements onthe clo—

sure of mobile home parksand permitting theestab—
lishment of horizontal property vregimes for mobile
homes; and providing for an effective date.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 34.03.225 1is amended to read:

Sec. 34.03.225. LIMITATIONS ON MOBILE HOME PARK OPERATOR S
RIGHT TO TERMINATE. A mobile home park operator may evict a mobile
home or a mobile home park dweller or tenant only for one of the
following reasons:

(1) the mobile home dweller or tenant has defaulted in the
payment of rent owed;

(2) the mobile home dweller -~r tenant has been convJ,"ed of
violating a federal or state law or local ordinance, and that viola—
tion is continuing and is detrimental to the health, safety or welfare
of other dwellers or tenants in the mobile home park;

(3) the mobile home dweller or tenant has violated a pro—
vision, enforceable under AS 34.03.130, of the rental agreement or
lease signed by both parties and not prohibited by law including rent
and the terms of agreement; and

(4 a change 1in the use of the land comprising the mobile
home park, or the portion of it on which the mobile home to be evicted
is located; however, all dwellers or tenants so affected by a change
in land use shall be given at least 180 days®™ [90 DAYS] notice, or

-1- CSHB 155(Jud)
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longer if a longer notice period is provided in a valid lease.
Sec. 2. AS 34.03.225 is amended by adding a new subsection to read:

(b) A mobile home park operator may not evict a mobile home or a
mobile home park dweller or tenant because of the age of .the mobile
home. This does not prohibit eviction for violation of a provision
enforceable under AS 34.03.130 that requires that a mobile home be in
a fit and habitable condition.

Sec. 3. AS 34.07 is amended by adding a new section to read:
ARTICLE 8. HORIZONTAL PROPERTY REGIME FOR MOBILE HOMES.

Sec. 34.07.500. HORIZONTAL PROPERTY REGIME FOR MOBILE HOMES,
(a) Notwithstanding the provisions of AS 34.07.010 - 34.°<7.460, &
horizontal property regime for mobile homes may be established as an
estate in real property consisting of an undivided interest in common
in a portion of the real property together with a separate interest in
space, the boundaries of which are described in a declaration filed by
the sole owner or all of the owners of the property and which complies
to the extent applicable with AS 34.07.020.

(b) The portion of the parcel of real property held in undivided
interest may be all of the real property of an existing parcel except
for the separate interests in space without regard to any three-dimen-
sional aspects of the real property if the purpose of the horizontal
property regime 1is the establishment of a horizontal property regime
for mobile homes.

(c) A person who 1intends to convert a mobile home park into a
horizontal property regime for mobile homes under this section shall
give each tenant and each subtenant 1in possession of a portion of the
conversion land notice of the conversion no later than 180 days before
the tenant and any subtenant in possession is required to vacate. The

notice must set out generally the rights of tenants and subtenants

CSHB 155 (Jud) -2-
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*

under this section and must be hand delivered to the tenant or sub-
tenant 1in possession or mailed by prepaid United States mail to the
tenant and subtenant at the address of the unit or any other mailing
address provided by a tenant. A tenant or subtenant may not be re-
quired to vacate upon less than 180 days®™ notice except by reason of
nonpayment of rent, waste, or conduct that constitutes a continuing
private nuisance, and the terms of the tenancy may not be altered
during the period. The failure to give notice as required by this
section is a defense to an action for possession.

(@) For 60 days after delivery or mailing of the notice des-
cribed in (c) of this section, the person required to give the notice
shall offer to convey the unit or proposed unit to the tenant. If a
tenant fails to purchase the wunit during the 60-day period, the
offeror may not offer to dispose of an interest in the unit during the
following 180 days at a price or on terms more favorable to the
offeree than the price or terms offered to the tenant.

Sec. A. This Act takes effect immediately 1in accordance with AS 01.-

10.070(c) .

3- CSHB 155(Jud)



Proposed Amendments to HB 155

Alaska Publie Interest Research Group
\
Article 8. Horizontal Property Regime for Mobile Homes.

(c) The owner(s) of property proposed to be converted into a
horizontal property regime for mobile homes shall give each
residential tenant and each residential subtenant notice of the

conversion and provide each person with an offer of sale no later

than 120 days before the tenant or subtenant 1is required to vacate.

The failure to give notice as required by this section is a defense

> joam * L«

to “4n action for possession.
(d) For 60 days after delivery or notice described in (c) of this

section, the person required to give notice shall offer to

convey each unit of space or proposed unit occupied for residential

use to the tenant who leases the wunit. If a tenant fails to purchase

the unit during the 60-day period, the owner(s) may not offer to
dispose of an 1interest in the wunit during the following 180 days
at a price or terms more fi”~orable to the offeree than the price
or terms offered to the tenant.

Change (c) to (e).
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Good afternoon, mv name is Maureen Kennedy: I am the Director of
the Alaska Public Interest Research Group. Ue have 650 members
throughout the state, and have been working on housing issues
since our beginning in 1974. Mobile home issues have been of
concern to us over the years- 1in the late 770s. ue exposed a

kickback arrangement between mobile home dealers and park owners
\
which considerably restricfted competition and increased costs to

citizens back in those days of particularly tight markets. Last
year, we worked with AHFC 1in reworking the mobile home financing
and 1idinsurance programs.

Like it or not, mobile homes are an important source of low cost
housing for many Alaskans. Though the business page articles
attest to the fact that vacancy rates are increasing, those
improved vacancy rates do not mean that Jlow and moderate inccurie
Alaskans are finding housing that 1is reasonably priced. A state
study last year found that 70-". of low and moderate income
Alaskans are paying more than the now-traditional 35?C of income
on housing. For many people, especially those with larger

families, mobile homes on lots are their only alternative.

The two “bills under consideration today ease the pressure on

mobile home dwellers. Ue support M3 148--it promises to save Up —
state time and money by removing the "state as middleman" arid
fallow mobile home owners to more quickly and efficiently protect

their 1interests. It makes sense for the Dept, of Law to oversew

this activity.



HB 155 also will help keep mobile homes a viable housing optiori
in many parts of the state. Ue uould support it, however, only

if it is amended to include protections for people renting spaces

at the time of conversion.

HB 155 1is analogous to the condc conversion laws thdt most other
states in the country have passed. Housing that uas used for

rental units becomes less profitable as it depreciates, and often

the ownercan do better by selling the units as condos. Fair
enough. Housing 1is being preserved; ownership 1is just changing.
Yet moststates recognize that such transfers can impose

unreasonable hardships on previous renters--ihe stereotypical
example is the 70 /ear old widow who has lived in the same
apartment for 20 /ears, has no savings and is on Social Security.
She cannot afford the downpayment, or perhaps the mortgage o. a
unit whose value has increased substantially as a result of the
sale- If you exchange the widow for a young, Jlower income Tfamily
with no savings and a 5 year old trailer, we “re in the same

si tuat 1on.

State laws on condo conversions vary substantially, b%t nearly
all 1incorpLrate some advance notice provisions, a Tirst righ! of
refusal to previous tenants (if they can afford the lot, they
should be entitled to stay where they are), and special
provisions for the elderly and low income to continue renting
their apartments. I would suggest that park tenants be

entitled to 6 months ™ notice of eviction, and that they have



first right of refusal. I >m sorry 1 could not prepare more
extfc; lively \or this hearing; ue*d be happy to do some analysis
of laws on .ondo conversions 1in other states to give you some

perspec.t ive.

Finally, to give you some perspective right now, Jlet me give yuu
some statistics on mobile home park residents. Though ue are a
stateuide organization, I was only able to track down 1information

for Anchorage this morning.

As you may know, Mayor Knoules has been wuorking out voluntary
agreements with mobile home parks to find neu housing for
displaced residents after conversion. The Community Planning
Dept, has identifiedthe displacement problem as a high priority.

There are roughly 6,100 mobile homes 1in parkr, according to Muni,

figures. More than 1,500 of these are in district 10 and nearly
3,000 are in district 14. Mobile home park resioents tend to
have 50*; more people per wunit than other rental units in the
city. People 1live 1in mobile homes because they can®"t afford more
expensive housing. If HB 155 passes without this amendment, over
the next few years,many of those 6,100 families will be faced
with eviction with little notice and no other available space i.n
the area. Then we "Il have a real housing problem.

Thanks very much for hearing by testimony, and please let me know
if I can be of help 1in working out an equitable solution to this

problem.
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POUCH V CHAIRMAN
JUNEAU, ALASKA 99811 Special Committee on
(907) 465-4931 Telecommunications
DISTRICT 10 MEMBER
BOX 111038 Labor and Commerce
ANCHORAGE. ALASKA 99511 State Affairs
(907) 349-2192 Finance— Subcommittee Administration

Representative H. A. “Red” Boucher

MEMORANDUM

DATE: March 11, 1985
T0 House Labor & Commerce
FROM: Representative Boucher

Representative Collins

SUBJECT: Subcommittee Report on HB Tj5.

In the last several years the problem of relocation of mobile homes in
and around the urban areas of the state has become overwhelming.
Anchorage has been especially hard hit by this problem due to an
unprecedented amount of growth in the area. It was our concern that
the mobile home owners of our District, and the State receive adequate
protection under the legislation proposed in HB 155.

In reviewing this bill, however, we also looked at SB 44 which would
adopt a national model law called the Common Interest Ownership Act.
This Act appears to fill the many holts in existing state law
concerning Condominiums, Planned Unit Developments (PUD"s), and

Cooperatives. It also appears to allow the same type of
"condominiumizing” of mobile home parks as 1is provided for in HB 155
but is far more-comprehensive. In addition, SB 44 would supercede the

now out-dated Horizontal Property Regimes Act.

While it seems to be generally agreed tbAt there is a need for the
Common Interest Ownership Act, the bill Is very lengthy and will
likely move slowly through the committee process. In the event that
SB 44 does not pass both houses this session, we feel that it will be
beneficial to have at least the minimal provisions in place for mobile
home owners 1in the existing Horizontal Property Regimes Act.

\
Attached is a copy of the proposed Committee Substitute for HB 155
along with a copy of a sectional analysis of the bill. Briefly, the

changes we propose would require a 180 day eviction notification for
any change in land use, and would ensure a first right of refusal for
the mobile home owners In a park when a Horizontal Property Regime is
established.

We also suggest that the Labor & Commerce Committee consider
introducing a version of the Common Interest Ownership Act in the
House to help speed the adoption of this much needed legislation.
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BY THE LABOR AND
IN THE HOUSE COMMERCE COMMITTEE

CS FOR HOUSE BILL NO. 155 (L&C)

IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to notice requirements on the clo-

sure of mobile home parks and permittingtheestab-
lishment of horizontal property regimes f%r mobile
homes; and providing for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 34.03.225 is amended to read:
Sec. 34.03.225. LIMITATIONS ON MOBILE HOME PARK OPERATOR ™S

RIGHT TO TERMINATE. A mobile home park operator may evict a mobile

home or a mobile home park dweller or tenant only for one of the

following reasons:

(1) the mobile home dweller or tenant has defaulted irt the
payment of rent ov:ed;

(2) the mobile home dweller or tenant has been convicted of
violating a federal or state law or local ordinance, and that viola-
tion is continuing and 1is detrimental to the health, safety or welfare
of other dwellers or tenants in the mobile home park;

3) the mobile home dweller or tenant has violated a pro-
vision, enforceable under AS 34.03.130, of the rental agreement or
lease signed by both parties and not prohibited by law including rent
and the terms of agreement; and

; 4 a change 1in the use of the land comprising the mobile
home park, or the portion of it on wb".ch the mobile home to be evicted
is located; however," all dwellers or tenants so affected by a change
in land use shall be given at least 180 days®™ [90 DAYS] notice, or

~1- CSHB 155(L&C)
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longer i1if a longer notice period is provided in a valid lease.
Sec. 2. AS 34.07 is amended by adding a new section to read;
ARTICLE 8. HORIZONTAL PROPERTY REGIME FOR MOBILE HOMES.

Sec. 34.07.500. HORIZONTAL PROPERTY REGIME FOR MOBILE HOMES,
() Notwithstanding the provisions of AS 34.07.010 - 34.07.460, e
horizontal property regime for mobile homes may be established as ar
estate in real property consisting of an undivided interest in commor
in a portion of the real property together with a separate interest ir
space, the boundaries of which are described in a declaration filed by
the sole owner or all of the owners of the property and which complies
to the extent applicable with AS 34.07.020.

(b) The portion of the parcel of real property held in undivided
interest may be all of the real property of an existing parcel except
for the separate interests in space without regard to any three-dimen—
sional aspects of the real property if the purpose of the h izontal
property regime 1is the establishment of a horizontal proper~ - jime
for mobile homes.

(c) A person who intends to convert a mobile home park 1into £
horizontal property regime for mobile homes under this section shall
give each tenant and each subtenant in possession of a portion of the
conversion land notice of the conversion no later than 180 days before
the tenant and any subtenant ir possession is required to vacate. The
notice must set out generally the rights of tenants and subtenants
under this section and must be hand delivered to the tenant or sub-—
tenant in possession or mailed by prepaid United States mail to the

tenant and subtenant at the address of the unit or any other mailing

address provided by a tenant. A tenant or subtenant may not be re-—
guired to vacate upon less W 180 days®" notice except by reason of
nonpayment of rent, waste, conduct th.; t constitutes a continuing

CSHB 155 (L&C) -2-
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private nuisance, and the terms of the tenancy may not be alterec
during the period. The failure to give notice as required by thii
section is a defense to an action for possession.

(d) For 60 days after delivery or mailing of the notice
cribed in (c¢c) of this section, the person required to give the notice
shall offer to convey the unit or proposed unit to the tenant. It~ e
tenant fails to purchase the wunit during the 60-day period, the
offeror may not offer to dispose of an interest in the unit during the
following 180 days at a price or on terms more favorable to the

offeree than the price or terms offered to the tenant.

* Sec. 3. This Act takes effect immediately in accordance with AS 01.-

10.070(c).

-3- CSHB 155(L&C)



SECTIONAL ANALYSIS CSHB 155 (PROPOSED)

A title change has been made over HB 155 to include the changes made
to the Landlord Tenant Act on notification requirements.

SECTION 1 - The section amends A.S. 34.03.225(4) of the Landlord
Tenant Act to provide 180 days eviction notice for mobile home owners
when any change in land use is to be made. This provision is designed
to provide the same level of protection to the mobile home owner
during conversion to a non-horizontal property regime as is provided
for in conversion to a horizontal property regimfc

SECTION 2 - This section has been expanded from thv original bill by
changing "manufactured housing™ to "mobile homes"”™ and deleting the old
subsection (c) and adding new sections (c) and (d). The new
subsection (c) requires that 180 days notice be given prior to the
eviction date and that the notice include the rights of the tenant
under this section. The new subsection (d) gives the tenant or
subtenant of a mobile home first right of refusal on the land and
states that if the offer is not accepted then the offeror may not
offer the land at a better price or terms for 180 days following.

SECTION 3 - Immediate effective date.
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Introduced:
Referrad:
and Judiciary

IN THE HOUSE

it <

1/30/85
Labor & Commerce

BY RINGSTAD,DUNCAN,SUND,
LI JENKINS =UEHLING AND MARROU

HOUSE BILL NO.. .155

IN THE LEGISLATURE OF THE STATE OF ALASKA

FOURTEENTH LEGISLATURE - FIRST SESSION

A BILL
For an Act entitled: "An Act permitting the establishment of horizontal
property regimes for manufactured housing; ar.d pro-
viding for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 34.07 is amended by adding a new section to read:
ARTICLE 8. HORIZONTAL PROPERTY REGIME FOR MANUFACTURED HOUSING.
Sec. 34.07.500. HORIZONTAL PROPERTY REGIME FOR MANUFACTURED
HOUSING. (€)) Notwithstanding the provisions of AS 34.07.010 -
34.07.460, a horizontal property regime for manufactured housing may
be established as an estate in vreal property consisting of an
undivided interest in commonin a portion of the real property
together with a separate interest in space, the boundaries of which
are described in a declaration filedby the sole owner or all of the

owners of the

with AS 34.07.

(b) The

interest may be all

for the separate

dimensional

z"ontal

aspects of the real

property regime

property and which complies to the extent applicable

020.

portion of the parcel of real property held in undivided

of the real property of an existing parcel except

interests inspace without regard to any three-

property if the purpose cf the hori-

is the establishment of a horizontal property

regime for manufactured housing.

©

applicable to

the provisions of AS 34.07.010 -

Except to the extent that AS 34.07.010 -

34.07,460 1is in-

a horizontal property regime for manufactured housing,

34.07.460 apply to a horizontal

-1- HB 155



1 property regime established for manufactured housing.
2 * Sec. 2. This Act takes effect immediately in accordance with AS 01,

3 10.070(c).

HB 155 9.



STATE OF ALASKA 1S8S LEGISLATIVE SESSION
FISCAL NOTE

Revision Date:

REQUEST FISCAL DETAIL.

Bill/Resolution No.: HB 155 Agency Affected: Department of Law
Titlp; "An Act permitting...horizontaEroqgram Category Affected:

property regimes...manufactured housing..." Public Protection

Sponsor: Repr. Ringstad BRU, Program or Subprogram®s) Affected:
Requestor: House Labor & Commerce Con-nmer Prot-erMnn

Date of Request: 2/1/85
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industry as a whole and they do not warrant fiscal note costs. *
R, "cl.il
Prepared By: Richard 1. Pegiibs, Director Phone: 465-3672
Division: Adminis.trative Services Date: 2/4/85
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Approved by Commissioner: Ndfmad c. Gorsuch Date: 2/4/85
fgency: Department of L a w
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Legislative Finance
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LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM February 6, 1985

SUBJECT: Manufactured housing condominia
(HB 155)

T0: Representative John Ringstad

Chairman, House

FROM: Richard A. Bradley 0
Legislative Counsel”

You have requested a brief analysis of HB 155.

As a preliminary matter, note that any analysis or summary

of a bill should not be considered an authoritative inter—
pretation of the bill and the bill itself is the best state—
ment of its contents. IT you would like an interpretation

of the bill as it may apply to a particular set of circum—
stances, please advise.

The predecessor to HB 155 in the Thirteenth Legislature was

a sequel to the rather 1long bill that was drafted to permit
the establishment of the "horizontal property regime,

(i.e., condominia) for mobile home parks. The problem was
that "the typical word used throughout AS 34.07, the chapter
dealing with condominia, to describe what 1is owned in a con—
dominium by the individual owner 1is "apartment™ and it was
thought that that word did not quite accurately describe the
condominium estate that would result in a condominium for

mobile homes. I assume that a condominium for mobile homes
would consist of land improved by utility connections for

the individual mobile homes-- but not much more 1is required.
I

The phrase "manufactured housing"” seems to describe "mobile
homes™ gener®ically.

The provisions of sec. 500(a) describe the condominium
estate ("an estate in real property consisting of an un—
divided interest in common in a portion of real property



Representative John Ringstad
February 6, 1985
Page 2

together with a separate interest in space”™) with reference
to the needs of a condominium for manufactured housing.

Sec. 500(b) acknowledges the fact that a condominium regime
for manufactured housing will not have any
"three-dimensional aspects”™ to the real property owned.

And sec. 500(c) states the intent of the legislature that
unless the provisions of AS 34.07.010 - 34.07.460 are
"inapplicable™ to a condominium regime for manufactured
housing, the provisions of that chapter apply.

ITf V may be of further assistance, please advise.

RATuO jb
J11/0%62
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MUNICIPALITY OP ANCHORAGE
COMMUNITY PLAN'NINC DEPARTMENT
RESEARCH SECTION

19G3 POPULATION 3Y COMMUNITY COUNCIL AND STRUCTURE TYPE

SINGLE 2-A 5-19 20+ MOS5ILE HOME CROUP HOTELS

CODE COMMUNITY COUNCIL NAME FAMILY DUPLEX UNITS UNITS UNITS PARKS LUTS RV'S QUARTERS MOTELS TOTAL
1 ADGOTT LOOP 5262 1311 033 3AA 536 1370 793 12 A3 0 10512
P AIRPORT HEICUTS .2000 1026 331 27A 0 0 0 0 AO 0 A671
3 Il IRCHMOOD 1705 00 36 AA 0 0 307 12 0 0 2106
A CAMPCELL PARK 2510 330 260 AOS 103A 1016 5A 0 A 0 5721
5 CHUCIAK A*196 160 10A 11A A9 302 666 131 0 0 6022
6 DOWNTOWN 322 33 32 300 A35 0 0 0 20! 16 13A 7
7 EACLE RIVER A276 125 nm 616 0 199 230 0 226 0 5902
0 EAGLE RIVER VALLEY AND SOUTH PORK 7202 A 10 50 AA 0 0 121 A " 0 7037
9 ELMENDORF-FORT RICHARDSON 0 0 0 0 0 0 0 0 1657A 0 1657A
10 OAYSHORE-KLATT AOS") 73A 307 500 06 37 30A 2A A 10 0 6213A
11 FALRVIEW 2A20 til a 2337 2210 1BCQ 223 10 116 151 07 10260
12 CIRD/WOOD VALLEY 909 27 27 10 52 25 16 0 0 0 1076
13 GOVERNMENT HILL AAO 353 21 220 16C9 0 7 0 0 0 2733
1A HILLSIDE EAST 3A90 32 0 0 0 9 90 0 0 0 3621
15 HUFFMAN O'MALLEY A591 57 2A 10 0 0 2A0 0 31 0 A961
16 MID-HILLSIDE 3A95 A7 0 n 0 0 A 9 "1 0 356*1
17 NORTHEAST 10203 2661 1737 1510 319 6A23 A75 93 21 0 2355A
10 NORTH MOUNTAIN VIEW 1775 69A 2221 1572 316 229 19 09 2(3 7 6950
19 NORTH STAR AT7 520 °nj 320 352 73 0 0 0 0 1993
20 OLD SEUARD-OCEANVIEM A2A7 2A9 2A0 9A 0 0 227 279 0 0 5336
21 RADDIT CREEK A010 A7 0 0 0 0 1.5 0 10 0 A2A2
** ROGERS PARK 23A7 1A0 01 560 0 0 0 0 15 0 A 151
23 RUSSIAN JACK PARK 2573 105A 1A63 2 1SA 907 IA70 20 170 30 1 99 A6
2A SAND LAKE 11024 2077 1672 1335 A93 0 233 0 AU 0 1790A
20 SCENIC PARK AREA 2013 1330 AO! 250 0 0 3 0 3 0 5073
26 SOUTH ADDITION 1970 12 A0 503 236 65A 0 0 0 227 0 A763
27 SPENARC 6A3A 1A66 1923 3023 203A 2097 106 60 280 6 182U7
DO TAKU CAKPDELL A616 1251 12A3 1175 Met'J 1595 150 130 17 0 10A03
2V TUDOR AREA 1207 «155 10/ 13A 0 2A 2 0 1A 0 20A3
30 TURNACAIN 5076 1727 1209 1AA1 53A 231 EIA 0 6 0o 10260
31 UNIVERSITY AREA 3A52 1021 013 1331 905 929 6A 0 302 0 til? 17
32 CLEN ALPS 325 5 0 0 0 0 3 0 0 0 3A3
23 TURNACAIN ARM 319 3 0 0 0 0 35 p 0 0 367
999 REMAINDER OF THE AREA 260 . 10 31 236 20A 100! 7 0 00 A 1921
TOTAL 11A266 21527 10671 209A0 13669 17273 A591 1350 10392 159 2300A6

RV'S = RECREATIONAL VEHICLES USED AS RESIDENTIAL HOUSING UNITS
HOTELS/MOTELS = THE NVMDSR OP RESIDENT PERSONS LIVINC IN ROOMS RENTED ON A MONTHLY I'VTIO

SOURCE: OFFICIAL 1933 MUNICIPAL HOUSEHOLD SURVEY
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Introduced: 1/14/85

Referred: Judiciary and
Finance
BY HALFORD, FAIRS,
STURGULEWSKI AND
IN THE SENATE KERTTULA

SENATE BILL NO. 44
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to the Uniform Common Interest
Ownership Act; and providing for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF TIE STATE OF ALASKA:
* Section 1. AS 34 is amended by adding a new chapter to read:
CHAPTER 8. COMMON INTEREST OWNERSHIP.
ARTICLE 1. APPLICABILITY.

Sec. 34.08.010. APPLICABILITY GENERALLY. Except as provided in
AS 34.08.020 and 34.08.030, this chapter applies to each common inter—
est community created within the state aft2r the effective date of
this Act. The provisions of AS 10.15 and AS 34.07 do not apply to
common interest communities created after the effective date of this
Act.

Sec. 34.08.020. APPLICABILITY TO SMALL COOPERATIVES. If a
cooperative contains only units restricted to nonresidential wuse or
contains no more than 12 units and is not subject to any development
rights, or if it is then subject to financing from the Alaska Housing
Finance Corporation it is subject only to AS 34.08.850 and 34.08.860
unless the declaration provides that the entire chapter is applicable.

Sec. 34.08.030. APPLICABILITY TO SMALL AND LIMITED EXPENSE
LIABILITY PLANNED COMMUNITIES. If a planned community contains no
more than 12 units and is not subject to any development rights or if
it is then subject to financing from the Alaska Housing Finance Corpo—

ration or provides, in its declaration, that the annual average common

-1- SH 44



SENATE BILL 44
Sectional Analysis
(includes changes proposed in conmittee substitute)

This bill creates a new chapter to AS 34, entitled Ccnnon Interest
Ownership Act, and contains comprehensive provisions designed to unify
and modernize the law of carman interest cannunities such as
condominiums, cooperatives, planned unit developments, and tire shares.
Presently, only condaniniums are regulated by state law under the
Horizontal Property Regimes Act, AS 34.07, which was adopted in 1963.
Not only ir; the Horizontal Property Regimes Act dated, it does not
effectively address problems ."u-h as: creation, alteration and
terminati.on of cannon interest carmunities; management of the canton
interest carmunity; protection of purchasers; warranties; unit
boundaries; powers and duties of associations; and numerous other
important matters which arise out of the creation, marketing and
ownership of common interest property.

The Uniform Carmen Interest Ownership Act (UCIQA) was adopted at the
1982 Annual Meeting of the National Conference of Caunissioners on
Uniform State Laws. UCIQA represents the culmination of the
Conference™s 9 year effort to offer comprehensive legislation to the
states which provides a common structural and regulatory scheme equally
applicable to all three forms of cannon ownership. Nearly without
exception, UCIQA achieves the goal of uniformity among all three forms
of ownership by consolidating the Uniform Condaninium Act, Uniform
Planned Comnunity Act and the Model Real Estate Cooperative Act.

ARTICLE 1. APPLICABILITY

This chapter applies to all cannon interest cannunities created in
Alaska after the effective date of this act (January 1, 1986). The
Alaska Cooperative Corporation Act and the Horizontal Property Regimes
Act do not apply to cannon interest cannunities created after January 1,
1986. Exclusively nenresidential cannon interest cannunities are only
subject to Sections 34.08.720, 34.08.730 and 34.08.740 of this chapter,
unless <flley elect to be subject to the entire chapter.

Receptions exist to the general rule of applicability:

1. A cannon interest camrunity created prior to the adoption of
this chapter may elect, under AS 34.08.060, to have the provisions of
this chapter apply. Except for preexisting small cooperatives and
planned carmunities which are not subject to development rights, certain
provisions under AS 34.08.040, apply automatically to events and circum—
stances occurring after the effective date of this act, but do not
invalid.:r.v existing provisions ot declarations, bylaws, or plats or
plans.

Provisions that automatically apply include: separate titles and
taxation, applicability of local ordinances, regulations and building
codes, eminent domain, construction and validity of declaration and
bylaws, description of units, merger or consolidation, powers of unit



ownersl association, tort and contract liability, lien for assessments,
association records, resales, effect of violation on rights of action,
and definitions.

2. Small cccperatives (no more than 12 units) created after the
effective date of this act, are subject only to the provisions regarding
local ordinances, regulations and building cedes and eminent domain,
unless:

future «development right are retained or financing through
AHPC is utilized, or,

the cooperative™s declaration makes the entire chapter
applicable.

3. Small (no more than 12 units and not subject to any development
rights or AEFC financing) and Liirntrd expense liability cannon interest
carmunities (as measured by the size of its m bmn expense assessments)
created after the effective date of this act, are subject only tc
previsions relating to separate titles and taxation, local ordinances,
regulation and building codes, and eminent domain, unless the
declaration provides that the entire chapter applies.

ARTICLE U. CHEATICN, ALTERATION, AND TERMINATION OF COMMON INTEREST
COMMUNITIES.

Sec. 34.08.090. CREATION CF COMMON INTEREST COMMUNITIES. Creation-of
cannon interest cagnunities is accomplished by recording a declaration
in each recording district in which a portion of the camon interest
ccmmnity is located, and indexing in the grantee"s and grantor®s index.
In cases of cooperatives, the declaration must also convey the real
estate to the association. In cases of condominiums, substantial
strucﬁgral completion is also required before the condominium is
created.

Sec. 34.08.100. UNIT BOUNDARIES. Except as may be provided in a
declaration, unit boundaries for cannon elements and individual units
are defined.

Sec. 34.08.110. CONSTRUCTION AND VALIDITY OF DECLARATION AND BYLAWS.
Construction and validity of the declaration and bylaws are established.
ALl provisions of the declaration and bylaws are severable. In the
event of a conflict between the declaration anr. the bylaws, the
declaration prevails, unless the declaration is inconsistent with this
chapter. Title to a unit and cannon elements is not unmarketable or
otherwise affected if the declaration inmhstan-Hai ly fails to comply
with this chapter.

Sec.. 34.08.120. DESCRIPTION CF UNITS. Sufficient legal description of
a unit is detailed

Sec. 34.08.130. CONTENTS CF DECLARATION. The required contents of a
declaration are itemized under this section.



Sec. 34.08.180. EXERCISE 0? DEVELOPMENT RIGHTS. This section
generally describes the method by which any development rights may be
exercised. The development process may continue only within the
self-determined constraints originally described by the declarant.
Amendments with specific information to the declaration are required to
be prepared, executed and recorded. Plats and plans or new
certifications must be recorded for ccndaniniums or planned cannunities.

IT the declaration provides that all. or a portion of the real estate is
subject to a right of withdrawal the following limits apply:

if all the zeal estate is subject to withdrawal, and the
declaration vices not describe separate portions of real estate
subject to that right, none of the real estate may be withdrawn
after a unit has been conveyed to a purchaser; and

if any portion is subject to withdrawal, it may not be withdrawn
after a unit in that portion has been conveyed to a purchaser.

Sec. 34.08.190. ALTERATIONS QF CNITS. Permissible alterations of this
interior of a unit and impermissible alterations of the exterior of a
unit and the caiman elements are detailed under this section. These
rules may be varied by the declaration.

Sec. 34.08.200. RELOCATION CF BOUNDARIES BETWEEN ADJOINING ONUS.
Subject to the previsions of the declaration and otisp provisions of
law, boundaries between adjoining units may be altered dy an amendment
to the declaration upcn application to the association by the owners of
those units. Any reallocation of allocated interests must be specified
in the application and determined reasonable by the executive board.

Sec. 34.08.210. SUBDIVISION CF UNITS. Unless subdivision of the units
is expressly permitted by the original declaration, a unit may not be
subdivided, unless the declaration is amended to permit it.

Sec. 34.08.220. EASEMENT FOR ENCROACHMENTS. If the physical
boundaries of any unit or cannon element encroach on any other unit or
camon element, an easement exists. The easement does not effect
liability that may exist.

Sec. 34.08.230. USE FCR SALES PURPOSES. This section prescribes the
circumstances under which portions o:l the coupon interest com,unity -
eito- > its or cafsim elements - may be used for sales offices,

man .> - 1 offices, or models. The declarant must describe the right to
mai b-ilj such offices in the declaration. This section Is subject to
the " -u/isiens of other sta"a law and to local ordinances.

Sec. 34.08.240. EASEMENT RIGHTS. This section grants to a declarant
an easement across the cannon elements which may be reasonably necessary
for the discharging of the declarant®s obligations or exercising cA
special, rights, and is subject to any restrictions in the declaratio: ..
Ihis section also grants unit owners in a planned canmriity an easement
tor access, support and enjoyment in the carmen elements, bur these
rights may be limited by the declaration.



Sec. 34.08.140. LEASEHOLD COMMON INTEREST COMMUNITIES. This section
sets out provisions and requirements concerning leasehold cannon
interest cannunities. Leases which may result in terminating the cormon
interest connonity or reducing its size, must be recorded. Lessors of
those leases in condominiums or planned cannunities must sign the
declaration. Required contents of the declaration are itemized. After
the declaration for a leasehold condaninium or planned ccmnnnity is
recorded, the leasehold interest of a unit owner who timely pays rent
and complies with relevant covenants may not be terminated. A unit
owner®s leasehold interest 1in a condaninium or planned community is
not affected by failure of any other person to pay rent or fulfill any
other covenant.

The acquisition of the leasehold interest of a unit owner by the cwner
of the reversion or remainder does not merge the leasehold and fee
simple interests, unless the leasehold interest of all unit owners
subject to that reversion or remainder are acquired. If the number of
units in a cormon interest community are decreased upon expiration or
termination of a lease, the allocated interest must be reallocated and
confirmed by an amendment to the declaration.

Sec. 34.08.150. ALLOCATION OF ALLOCATED INTERESTS. The required
allocation of allocated interests of each unit (cannon elements, camion
expenses of the association, and votes in the association) for
condominiums, cooperatives and planned conmnnities are outlined and must
be included in the declaration. Formulas used to establish or
reallocate allocations of interest must be included in the declaration.
The allocation of votes may be differ- t depending upon the subject of
the vote.

In a condaninium, the camion elements are not subject to partition, and
any purported conveyance, encumbrance, judicial sale, or other voluntary
or involuntary transfer of an undivided interest in the cormon elements
made without the unit to which that interest is allocated is void. In a
cooperative, any purported conveyance, encumbrance, judicial sale or
other voluntary or involuntary transfer of an ownership interest in the
association made without the possessory interest in the unit to which
that interest is related is void.

Sec. 34.08.160. LIMITED COMMON ELEMENTS. The declaration must specify
to which unit or units each limited common element is allocated. An
allocation may not be altered without the consent of the affected unit
owners. Unless the declaration provides otherwise, a limited common
element may be reallocated by an amendment to the declaration, copy to
the association and proper recordation. A carmen element not previously
allocated as a limited ccrmon element must be allocated according to the
declaration. The allocations must be made by amendments to -the
declaration.

Sec, 34.08.170. PLATS AND PLANS. Plats ?"id plans are a part of the
declaration and are required for condcmini”ms and planned carmunities,
but not for cooperative. Items to be included in plats and plans are
outlined.



this chapter.

Sec. 34.08.280. MASTER ASSCCIATICNS. It is rrmnin in large or
rrultiphased ocndrniniums or planned cannunities for the declarant to
create a master or umbrella association which provides management
services or decision-making functions for a series of gnailpr projects.
This section details the requirenents of a master association.*
Generally , the powers of a unit owners® association may only be
exercised by, or delegated to, a master association if the declaration
for the ccimcn interest caitmmity permits that result. Previsions on
notice, voting, quorums, records, meetings and other matters which apply
to the unit owner®s association would apply to a master association.™*

Sec. 34.08.290. MERGER OR CCNSGLIDATICN CP CCMCN INTEREST COMMUNITIES.
There may be circumstances where ctmnjn interest cannunities may wish to
merge or consolidate their activities by the creation of a single cannon
interest cannunity; this section provides for that possibilirv. A
merger or consolidation agreement must be prepared, executed, recorded
and certified, and mist provide far the reallocations of the allocated
interests in the new association.

Sec. 34.08.(.10. ADDETICN CF UNSPECIFIED REAL. ESTATE. Th-i section was
designed to allow developers the ability to add after-acquired parcels
of real estate to planned cannunities. This power is available only if
the declarant makes clear in the original declaration that this
development right has been reserved. The declarant may impose his/her
am time limit on the period during which this development right may be
exercised. To foreclose the possibility of an increase in the density
of the project beyond that which was originally caitenplated, the number
of units is limited to the amount specified in the original declaration
and the amount of real estate added may ncjt exceed 10% of the real
estate originally subjected to the declaration.

ARTICLE EH: MANAGEMENT CF THE CCMMDN INTEREST COMMUNITY.

Sec. 34.08.310. ORGANIZATION CF UNIT OWNERS® ASSCCIATICN. A unit
owners® association must be organized no later than the data the first
unit in the eoiuion interest connmfty is conveyed. The first purchaser
of a unit is entitled to have in c™ace the iegal structure of the unit
owners* association. The existence of the structure clarifies the
relationship between the developer and other unit owners and makes it
easy for the developer to involve unit owners in the governance of the
cannon interest cannunity even during a period of declarant control.

Sec. 34.08.320. PCWERS CF UNTT OWNERS®" ASSCCIATICN. Subject to the
provisiais of the declaration, the powers of the association are
enumerated urder this section, and include, the right to: adept and
amend bylaws, rules, regulations, budgets; collect assessments; hire and
discharge managing agents, employees, agents, contractor; institute,
defends or intervene in litigation; make contracts and incur
liabilities; regulate the comr::!elements; acquire, hold, encumber and
convey right, title or interest to real estate or personal property;
grant easements, leases, licenses and concessions through or over the



Sec. 34.08.250. AMENDMENT OF DECLARATION. This section recognizes
that the declaration may be amended by various parties at various times
in the _life of the project. The basic rule is that the declaration ,
including the plats and plans, may only be amended by a vote of 67% of
the unit owners.

The declaration may be amended by a declarant upon exercising any
development right or by the association in cases of eminent domain,
reallocations following the termination or expiration of a lease, cannon
element reallocated as limited cannon elements, relocation of boundaries
between adjoining units, or subdivision of units. Unit owners may amend
a declaration in cases of reallocation of limited canton elements,
relocation of boundaries between u j.ts, subdivision of units, or
termination of canton interest cammuni+-y.

A declarant is not permitted to use any device, such as powers of
attorney executed by purchasers at closing, to circumvent requirements
of unanimous consent under subsection (d). Each amendment to the
Qeglanition must be properly prepared, executed, recorded, certified and
indexed.

Sec. 34.08.260. TERMINATION OF CCMMCN INTEREST COMMUNITY.

As a general rule, 80% of the votes in the association is required for
termination of a project. The declaration may require a larger
percentage of the votes and in a nonresidential project a smaller
percentage is permitted. A termination agreement is effective only ujxan
recordation, and may provide that all of the common elements and units
of the caimon inrerest cannunity be sold. Until the sale has been
concluded and the proceeds distributed in accordance with this section,
the association continues in existence with all powers it had before
termination.

Calculations and priorities for creditors which might result upon
termination of a common interest community are outlined. This involves
carpeting claims of first mortgage holders on individual units, other
secured and unsecured creditors of individual unit owners, judgment
creditors of the association, creditors of the association to whan a
security interest in the common el*ments has been granted and unsecured
creditors of the association. Difrerent treatment for these interest is
provided depending upon the type of camon interest community involved.

Sec. 34.08.270. RIGHTS OF SECURED LENDERS. A lender®s security may be
dramatically affected by acts of the association. For that reason this

section permits the declaration to provide that lenders ratify specified
actions of the association. No requirement for approval may operate to:

1. prohibit control over the general administrative affairs of the
association;

2. prevent the association or executive board from commencing,
intervening in, or settling any litigation or proceeding; or,

3. prevent any insurance trustee or the association from receiving
and distributing any insurance proceeds except as provided under



of the association, long-oenn contracts and leases with himself/herself
or with an affiliated entity. Management and employment contracts,
leases of recreational or parking areas or facilities; other contracts
or lease between the association and a declarant or an affiliate of a
declarant; or any contract or lease that is not bcna or was
unconscionable to the unit owners at the Hmp entered into imrfpr the
existing circumstances may be terminated.

Sec. 34.08.370. BYLAWS. The bylaws of an association must provide:
for the number of members of the executive board, and titles of the
officers of the association; far the election of the officers of the
association; far the cuelifirations, powers, and duties, terms of office
and manner of electing and rsnoving executive board member and officers
and filling vacancies; which, if any, of its powers one executive beard
or officers may delegate; which of its officers may prepare, execute,
certify and record amendments to the declaration; for a method of
amending the bylaw; and other matters allowable under the declaration.

Sec. 34.08.380. UPKEEP OB CCMMCN INTEREST COMMUNITY. In the absence
of any prevision in the declaration, maintenance responsibility follows
ownership of the unit or rests with the association in the case of
tr.iw.in elements. csanan elements are treated as cannon
elements, unless the declaration provides otherwise.

Sec. 34.08.290. MEETINGS. A meeting of the association must be held
at least once each year. Other special meetings may be held. Notice of
meetings must be given to all unit owners and mist state the itens on
the agenda.

Sec. 34.08.400. QUORUMS. Unless the bylaws provide otherwise, a
guorum is present throughout a meeting if persons entitled to cast 20%
of the votes for election of the board are present in person or by proxy
at the beginning of the meeting. Unless the bylaws specify a larger
percentage, a quorum is consider” present throughout a meeting of the
beard if persons entitled to cast 50% of the votes on the beard are
present at the beginning of the meeting.

Sec. 34.08.410. VOTING AND PROXIES. Votes allocated to a unit may be
cast under a proxy duly executed by a unit owner. Other provisions
regarding proxies are included. Provisions for lessee voting is
included. Votes allocated to a unit owned by the association may not be
cast.

Sec. 34.03.420. TORT AND CONTRACT LIABILITY. This section provides
that any action in tort or contract arising cut of acts or emissions of
the association shall be brought against the association and not against
the individual unit owners. The association or any unit owner has a
right of action against the declarant for any losses suffered as a
result of an action based upon a tort or breach of contract avising
during any period of declarant control.

Sec. 34.08.430. CONVEYANCE CR ENCUMBRANCE CF CCMOJ ELEMENTS. A
condaninium or planned cannunity association may sell or encumber



cannon elements; ana assign its right to future inccrre. The declaration
my extend the powers of the association.

Sec. 34.08.330. EXECUTIVE BOARD MEMBERS AND OFFICERS. Except as
provided in the declaration, bylaws, or other provisions of this
chapter, the executive board may act in all instances on behalf of the
association and are liable as fiduciaries of the unit owners with
respect to their actions or emissions as members of the board. A high
standard of duty is inposed on the board members because they are vested
with great powers over the property interests of unit owners.

The duties and powers of the board rasnbers and officers are listed.
Highlights include:

adoption of proposed budgets and presentation to the unit owners
for ratification;

termination of declarant control no later than the earlier of:
60 days after conveyance of 75% of the units,
2 years after all declarants have ceased to offer units for
sale, or
2 years after any right to add new units was last exercised.

Sec. 34.08.340. TRANSFER OF ASSOCIATION CONTROL. Before, and not more
than 60 days after the termination of declarant®s control, the declarant
shall relinquish control of the coimon interest community and the unir
owners shall acce- control. At this time the declarant must deliver to
the community all property of the unit owners and the common interest
community held or controlled by the declarant. A list of items that
must be transferred is provided. The records must be reviewed by an
independent certified public accountant. Before the transfer an
inspection of the common areas and limited ccrnnon areas must be
completed by a certified architect or engineer. The transfer of control
to the association shall be based upon the declarant®s obligation to
complete all repairs and finish all incomplete work within a reasonable
time after transfer.

Sec. 34.08.350. TRANSFER OF SPECIAL DECLARANT RIGHTS. This section
deals with the manner in which obligations and liabilities inposed upon
a declarant by this chapter are transferred to a third party by a
transfer of the declarant®s interest in a common interest community.
This section strikes a balance between the obvious need to protect the
interests of unit owners and tne equally important need to protect
innocent successors to the declarant®s rights, especially persons such
as mortgagees. The general scheme of the section is to impose upon a
declarant continuing obligations and liabilities for promises, acts, or
emissions undertaken during the period that he/she was in control of the
cannunity, while relieving a declarant, who transfers all or part of
his/her special declarant rights in a project, of the responsibilities
of a successor over wham he/she has no control.

Sec. 34.08.360. TERMINATION OF CONTRACTS AND LEASES OF DECLARANT.

This section deals with a cannon problem in the development of camion
interest cannunity projects: the temptation on the part of the
developer, while in control of the association, to enter into, on behalf



disposition pursuant to court order;

disposition by a government or governmental agency;
disposition by foreclosure;

disposition to a dealer;

disposition that may be canceled at any time and for any reason by
the purchaser without penalty; or,

disposition of a unit in a planned cannunity if the declaration
limits the maximum annual assessment of any unit to $300 and if the
declarant has a coed faith belief that the stated maximum will be
sufficient to pay the expenses of the association.

Sec. 34.08.520 UABHITY FCR PUBLIC OFFERING STATEMENT REQUIREMENTS.
This section permits declarant to transfer responsibility for
preparation of a public offering statement to successor declarants or
dealers, provided the declarant furnishes the information needed by the
successor or dealer to earpiece the statement. The perscn who prepares
the public offering statement is liable for his/her own
misrepresentations and material emissions. A person who delivers a
public offering statement prepared by others is responsible for any such
deficiencies only to the extent he knows or reasonably should have known
of them.

Sec. 34.08.530. PUBLIC CFEERING STATEMENTS GENERALLY. This section
protects the purchaser by giving him/her an opportunity to understand
the nature of the unit which is being purchased. A lengthy list of
information must be provided to each purchaser before a contract is
signed.

Sec. 34.08.540. CCMMCN INTEREST COMMUNITIES SUBJECT TO DEVELOPMENT
RIGHTS. This section requires disclosure in the public offering
statement of the manner in which the declarant™s exercise of development
rights may affect purchasers who acquire units before those rights have
been full exercised. The purpose is to put the purchaser on notice.

Sec. 34.08.550. TEE SHARES. This section requires additional
disclosure in the public offering statement for ownership or occupancy
of any units in time shares.

Sec. 34.08.560. CCMMCN INTEREST CCM4UNHIES CONTAINING CONVERSION
BUILDINGS. In the case of cannon interest community containing one or
more conversion buildings, the disclosure of additional information
relating to the condition of those buildings is required in the public
offering statement. This is because of the difficulty inherent in a
single purchaser attempting to determine the condition of what is likely
to be an older building being renovated for the purpose of ccmnan
interest cannunity sales.

Sec. 34.08.570. CCMMCN INTEREST COMMUNITY SECURITIES. The purpose of
this section is to permit the declarant to file or dalive. =, in lieu of a

- 10 -



portions of the cormnon elements and a cooperative association may sell
part, or encumber all of the cooperative.

Sec. 34.08.440. INSURANCE. The association shall maintain, to the
extent reasonably available, property and liability insurance on the
cannon elements. Association insurance on "stacked" units is required.

Sec. 34.08.450. SURPLUS FUNDS. Unless otherwise provided in the
declaration, any surplus funds of the association remaining after
payment of cannon expenses and reserves must be paid or credited to the
unit owners proportionately.

Sec. 34.08.460. ASSESSMENTS 5°GR CCMMCN EXPENSES. Assessments must be
made at least annually, and based on a budget adopted at least annually
by the association. Assessment rules are provided. Any camion expense
caused by the misconduct of any unit owner may be assessed by the
association against that unit exclusively.

Sec. 34.08.470. LIEN FOR ASSESSMENTS. To ensure prcnpt and efficient
enforcement of the association®s lien for unpaid assessments, such liens
enjoy statutory priority over all other liens and encumbrances except
those recorded prior to the recordation of the declaration, those
imposed for real estate taxes or other governmental assessments or
charges against the unit, and first security interests recorded before
the date the assessment became delinquent. As to first security
interest the association®s lien does have priority for 6 months*®
assessments based on the periodic budget. A significant departure from
existing practice, the 6 months® priority for the assessment lien
strikes an equitable balance between the need to enforce collection of
unpaid assessments and the obvious necessity for protecting the security
interests of lenders. If the lender wishes, an escrow for assessments
can be required. Other foreclosure provisions are included.

Sec. 34.08.480. CTHER LIENS. Provisions are included for other liens
with special procedures and requirements for condominiums, planned
communities and cooperatives.

bee. 34.08.490. ASSOCIATION RECORDS. The association shall keep
sufficiently detailed financial records and these must be available for
reasonable examination. Association records in the possession of
managers, agents, accountants, or any other person under contract with
the a uciation, must be returned to the association within 5 days of
the termination of such contract.

Sec. 34.13.500. ASSCCIATICN AS TRUSTEE. This section outlines the
relationshi 1 between third persons dealing with the association.
ARTICLE IV: PROTECTION OF PURCHASERS

Sec. 34.08.510. IFPLICABILITY. This section permits waiver or
modification of Article 1V protections in common interest cannunities
where all units are restricted to nonresidential use. Public offering
statements and resale certificates are not required on:

gratuitous disposition of a unit;
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expectation. Statement of mere opinion or cannenriatim of the real
estate u™- its val»."« does not create a warranty.

Sec. 34.08.640. IMPLIED WARRANTIES OF QUKLITY. “fle principal warranty
imposed under this section is that of suitability of both the unit and
cormon elements for ordinary uses of real estate of similar type, and of
quality of construction. Both of these warranties are imposed*only
against declarants and dealers and not against unit owners selling their
units to others.

Sec. 34.08.650. EXCLUSION OR HCBXnEKnCN OF IMBUED WARRANTIES OF
QUALITY. Under this section implied warranties of quality may be

c sclaimed, however, the disclaimer to each defect or failure must be in
a signed instrument. This is designed to insure that the declarant
sufficiently calls each defect or failure to the purchaser®s attention
and that the purchaser has the opportunity to consider the effect of the
particular direct or failure upon the bargain.

Sec. 34 ,08.660. STATUTE OF UMEEATICNS FOR WARRANTIES. Unless
otherwise agreed -to in a separate instrument executed by the purchaser,
breach of any warranty obligations must be brought within 6 years after
the cause of action arises.

Sec. 34.08.670. EFFECT CF VICIATICNS ON RIGHTS JF ACTION. This
sectio. provides a general cause of action or claim far relief for
failure to comply with this chapter by either a declarant cr any other
person subject to the chapter®s provisions.

Sec. 34.08.680. LABELING OF PROMOTIONAL MATERIAL. This section
requires the labeling of improvements depicted on promotional material
to assure that purchasers are .jot deceived about improvements the
declarant intends to make.

Sec. 34.08.690. DECLARANT®S OBLIGATION TO COMPLETE AND RESTORE.

Except for improvements "NEED NOT BE BUILT", the declarant must
complete all improvements depicted on plans, representations, and
promotional materials. The declarant is also liable for prompt repair
and restoration of the common interest cannunity following the exercise
of any rights reserved or created to exercise a development right, alter
units, relocate boundaries, subdivide, use units or cannon elements for
sales purposes cr exercise of easement rights.

Sec. 34.08.700. SUBSTANTIAL CCMPLETICN OF UNITS. The purpose of this
section is to assure that the declarant is not able to obtain use of the
purchaser®s money until the purchaser is able to get a completed unit.

ARTICLE V. GENERAL PROVISIONS.

Sec. 34.08.710. VARIATION BY AGREEMENT. This chapter is generally
designed to provide great flexibility in the creation of common interest
caenmities, and tnerefore this section permits the parties to vary marry
provisions. In marry instances, however, previsions of the chapter may
not be varied because cf the need to protect purchasers, lenders, and
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public offering statement specifically prepared to canply with the
provision of this chapter, the prospectus filed with and distributed
pursuant to the regulation of the U. S. Securities and Exchange
Ccrmussic.. .

Sec. 34.08.580. PURCHASER"S RIGHT TO CANCEL. This section provides a
"cooling off" period for purchasers. Purchasers must be given a public
offering statement and all amendments prior to the time thatthe unit is
conveyed. If t*ere is a contract for tie sale of the unit, these
documents must be provided not later than the date of the contract. Any
amendments to the public offering statement prepared between the date of
any contract and the date of conveyance must be provided to the
purchaser. Unless the purchaser is given the public offering statement
more than 15 days before execution of a contract, the purchaser may
cancel the contract within 15 days after first receiving it.

Sec. 34.08.590. RESALE CF UNITS. In the case of resale of a unit by a
private unit cwner who is not a declarant or a person in thebusinessof
selling real estate, a public offering statement need not be provided.
However, before the execution of any contract of sale, a copy of the
declaration, bylaws, and rules and regulation of the association and a
variety of fiscal, insurance and other information concerning the common
inrerest cannunity ana the unit must be provided.

Sec. 34.08.600. ESCROW CF DEPOSITS. This section applies to the sale
by persons required to furnish public offering statements of residential
units and of nonresidential unite unless waived. It does not apply to
resales of units between private parties.

Sec. 34.08.610. RELEASE CF LIENS. In the case of a sale of a unit
where a delivery of a public offering statement is required, a seller,
before conveying a unit, shall record of furnish to the purchaser
releases of all liens. Exceptions are provided for real estate that a
declarant has a right to withdraw fran the common interest cat unity.

Sec. 34.08.620. CONVERSION BUTLDIngs. This section is an attempt to
strike a fair balance between carpeting interests of rental tenants
and prospective owners. When a eclarant decides to convert a building
or mobile hone par): to canmon interest ownership, 120 days notice of the
conversion with a public offering statement must be given to the
residential tenants and subtenants. If the building or mobile hcnve park
will be converted to residential use, the tenants must also be given a
opportunity to purchase their unite. The declarant is not required to
offer residential tenants the right to purchase cormercial uifts or to
offer to sell to the tenants if the dimensions of their previous
apartment have been substantially altered.

Sec. 34.08.630. EJZPRESS WARRANTIES CF QUALITY. Expectations of the
purchaser created by the particular conduct (facte, premises, rights,
models, descriptions, etc.) of the declarant in connection with the
inducement of the sale create express warranties of quality. This is
based on the principle that once it is established that the declarant
has acted to create particular expectations in the purchaser, warranty
should be found unless it is clear that, prior to the tine of final
agreement, the declarant has negated the conduct which created the
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Sec. 34.08.830. TRANSFER OF A UNIT IN A COOPERATIVE. If a unit ir. a
cooperative is transferred by the unit cwner the interest in the unit
"hat is transferred is the right to possession cf the unit under a
proprietary lease coupled with the all, rated interest of the unit. The
association’s interest in the unit is not affected by the transfer.

Sec. ;U08.990. DSTNITICNS.

Sections 2 and 3 make necessary revisions to other sections of Title 34.

NOE*!: Under the proposed connittee substitute, the Horizontal Property
Regimes Act is not repealed. This is due to the fact that condominiums
new in existence were formed under the old act and will continue to be
regulated in part under that law. Unless exisiting declarations are
amended to provide regulai-on under the Carmen Interest Ownership Act,
only future occurrences or actions after the effective date of this
chapter are governed by this new chapter.

Section 5 makes this act effect January 1, 1986.
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declarants. This section adopts the approach of prohibiting variation
by agreement except in those cases where it is expressly permitted by
the terms of the chapter.

Sec. 34.08.720. SEPARATE TITLES AND TAXATION. A unit owner®s inrerest
in cooperatives is real estate. In condominiums or planned carmunities,
each unit and its interest in the ccnmon elements constitutes a separate
parcel of real estate. Each unit must be separately taxed and assessed.
Any portion of the ccnmon elements for which the declarant has reserved
any development right must be separately taxed and assessed against the
declarant. If there is no unit cwner otJher than a declarant, the real
estate comprising the common interest cannunity may be "taxed and
assessed in any manner provided by law.

fee. 34.08.730. APPLICABILITY OF LOCAL ORDINANCES, REGULATIONS, AND
BUILDING CODES. The purpose of this section is to resolve the relative
roles of the state and local communities in regulating the creation of
common interest cannunities. The underlying concept is to make clear
that the local government has a legitimate interest in regulating the
use of real estate, in accordance with established zoning, building
codes and similar practices, and that such practices continue to have
equal applicability to ccmmon interest communities.

Sec. 34.08.740. EMINENT DOMAIN. The provisions of this chapter is not
intenaea to supplant the usual rules of eminent domain but merely to
supplement those rules in addressing the unique problems which eminent
domain raises in the context of a cannon interest cannunity.

Sec. 34.08.750. SUPPLEMENTAL GENERAL PRINCIPLES OF LAW APPLICABLE.
This chUi ter displaces existing law relating to cannon interest
cannunitii s and other law only as stated by specific sections and by
reasonable implication therefrom. Unless specifically displaced, cormon
law rights are retained.

Sec. 34.08.760. CONSTRUCTION AGAINST IMPLICIT REPEAL.
Sec. 34.08.770. UNIFORMITY OF APPLICATION AND CONSTRUCTION.
Sec. 34.08.780. SEVERABILITY.

Sec. 34.08.790. UNCONSCIONABLE AGREEMENT OR TERM OF CONTRACT. Upon
finding that a contract or contract clause ras unconscionable at the
time the contract was made, a court may ref _re to enforce the contract
in whole or part.

Sec. 34.08.800. OBLIGATION OF GOOD FAITH. This section sets forth a
basic principle running throughout uthis chapter: 1in transactions
involving ccnmon interest ccmmunities, good faith is required in the
performance and enforcement of all agreements and duties.

Sec. 34.08.810. REMEDIES TO BE LIBERALLY ADMINISTERED.
Sec. 34.08.820. ADJUSTMENT OF DOLLAR AMOUNTS. Calculation are

outlined for adjustment of dollar amounts discussed in other sections.
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sUMMARY

The Uniform Common Interest

Ownership Act

t1n Commissioners



[JMIFORH COMMWL INTFRFRT DffIFPRHIP AFT

Between 1977 and 1981, the National Conference of
Commissioners on Uniform State Laws (ULC) promulgated three
Acts dealing with multiole-ownership forms of real estate.
These were the Uniform Condominium Act, the Uniform Planned
Community Act, and the Model Real Estate Cooperative Act.
Each form of ownership involves a different organization of
ownership interests. In condominiums, owners have title to
their units and undivided shares 1in the common elements. A
planned community has owners who own their own units, but
the common elements are owned by the owners®™ association.
Every owner is a member of the owners®™ association. In a
cooperative, the association owns all the real estate. Co—
operative members own shares 1in the association, and lease
their individual unics from the association. These are the
principal differences between these forms of multiple owner—
ship .

But these forms are greatly similar to each other, as
well, and the similarities have greater practical signifi—
cance than the -tifferences. For all of them, there is an
owners®™ association responsible for the affairs of the com—
munity. Every owner belongs, and has voting rights and the
opportunity to participate in the governing board. The com—
munity, 1in all cases, assesses the owners for common ex—
penses and maintenance. The association, in all cases, con—
tracts for management and services for the whole project.

The documentation for any multiole-ownership project during
its life, although some language may vary slightly, 1is much
the same. Any multiple-ownership form requires some Kkind
of creation document or declaration, as an example, and
these documents have much the same function, no matter the
form. In short, the technical questions of ownership do
not create an enormous difference between these forms when
it comes down to matters of operation of a project. And
the three earlier Acts by the ULC look very much alike.

So why not one Act that includes all forms within its
scope? In response in 1982, the ULC has produced the Uniform
Common Interest Ownership Act. It encomoasses all forms of
multiple or ™"common interest” ownership.



The major obstacle to such an Act is, basically,
definitional. The Common Interest Ownership Act uses the
new term "common interest community " It means "real es—
tate with respect to which any person, by virtue of his
ownership of a unit, is obligated to pay*for real estate
taxes, 1insurance premiums, maintenance, or improvement of
other real estate described in the declaration. "Ownership
of a unit® does not include holding a leasehold interest of
less than [20] years 1in a ui.it, including renewal options.”
The basic determinant of applicability is obligation for
assessments. All multiole-ownership arrangements call for
assessments.

Then, the sub-forms, such as condominiums, planned com—
munities, and cooperatives, are defined as kinds of common
interest communities. So a develooer may choose any form
for his project, initially, designating that particular form
in the declaration.

The Act then treats the subject of common interest
communities, comprehensively, as the earlier Acts treated
the individual forms, comprehensively. A comprehensive
statute deals with the creation, financing, management and
termination of these communities. It also provides for
consumer protection and regulation. These subjects must
be included before any legislation on common interest real
estate can be considered comprehensive.

Creation begins with a declaraticyi, which is the funda-—
mental property document descriSing the common interest pro—
ject and 1ident. ying it. This document is filed .in the land
records of the _.jcality. The Act deals with a great number
of issues relating to creation, such as unit and common ele—
ment boundaries, allocation of common element interests and
voting rights, rights of the developer in the property while
sales cf units go on, and procedures for amendment of the
declaration. Of special interest is the concept of develop—
ment rights, which permits the developer to reserve the right
to add or subtract real estate, and to add units and common
elements, 1in the declaration. This permits the developer
to p_an phased common interest projects as long as all ef—
fects upon ownersl interests are described and disclosed at
the outset.

This Act also provides for the other: end of any common,
interest project in time. How can such a project be terraygj
ffSSSanj and when it 1is desirable and necessary? The”answ -



is to provide a procedure for termination and some rules to
protect owners®™ specific rights. Actual termination re—
quires the agreement of a substantial number of owners
(suggested 1i1s 80% of the total number). The agreement must
be recorded in the land records. Once the termination is
authorized, the association, as trustee, oversees the actual
termination of the declaration, the sale, 1if any, and the
distribution of proceeds, if any. Owners receive exactly
their share of the total interest, whether that be proceeds
or an individual interest in the real estate. Without the
termination procedure, there is no assurance that a project
can be terminated or that ownership interests will be pro—
tected .

This Act, Tfurther, deals with the substantial interests
of those who flInanc”jjjcommon interest projects. There are
three key thirigs"ilf aoes . The Act JLimits any contraj? of the
project or the ownersl association by Ziendars ltha.t..".adversely
affecto owners. It establishes clear priorities for, liensj”
or secu.ted interests against the project* or individual
owners®™ interes.t.5ArH».Xt.,aiiow,$"th,e.._"eveloper's lender or
lenders to assume declarant right”T so that failure of the
developer does**not7 necessarily, mean failure of the pro—
ject. The Act defines rights and obligations between lenaei.-s
and ochers, generally, to keep the project going, once it has
been launched.

The management proyisi®gpa.”f the Common Interest Owner —
ship Act es"EaFrish "a"*"workable basis for th"- ongoing commun—
ity which the project must beccjme. A common interest
ownership community is like a small municipalitylt must
be governed, and it musf""5e””g6verned democratically. The
developer must establish the owners® association at least
by the time the first sale is made. Every owner becomes a
member upon purchase. The governing body 1is the Executive
Board, elected by the owners on a regular basis. The Execu—
tive Board has all of the powers essential to governing the
community, including the power to make and enforce assess—
ments. Its members are, also, accountable to the owners as
fiduciaries, and are held to that higher standard of care.

The developer has a strong interest in the.governance
of the community, STminishe*d in proportion to the units he
sells. He can, therefore, appoint the initial Executive
Board and control it until hl”™Juit.er:es.t,--dim™ni3hes..s.u fi.-..-"
ciently. Under this Act, .he relinquishes control by. s-.tage# -
giving up his Executive Board members at given times during
the sell-out. He must relinquish total control at a specific



time, either at a given oercentage of the sell-out (75%
suggested) or within a specific tine (2 years suggested),
whichever comes first. Then, the developer may not cap—
ture "the government of the community beyond the span of
his own legitimate interests.

Since the developer, also, makes the initial ntracts
for maintenance and services, this Act, in addition, permit”®
thargrrangi~nrg™r™audiate”™ his contracts-after,control
piisses to_lfhe dwners.”0e\"T3|3"1s”ria”contractors are put
on notice that burdensome, sweetheart contracts will not
survive, 1if they are attempted.

..———=The-Aet-"ind the project declaration act as a_.kind-"of*
PPilsti”yi”QTLttor the community. For“example; the Act estab—
lishes liability and allocation of risk for insurance pur—
poses for all communities. These are basic orovisions to
which any common interest project is subject. The Act also
empowers the Assoc. ation to make 1its bylaws which function
as the statutes of the commjniuy. The association governs
itself, mostly, through its oylaws. The object of the Act
is to make each community as autonomous a self-governing
entity as possible. These various documents, coupled with
the enabling orovisions of this Act, are simply uie tools
to accomDlish this purpose.

is accomplished with four basic
controis on the sale from developer to purchaser, but it is
important to note that this Act tries to provide stability
in all phases of common interest ownership development. That
stability is the most important characteristico. any Droject
to any buyer. But the specific provisions to orpfeetbuyers
fal I"AatGL.xe 2 U.y—-1i,dp.n.ti le”ca-tegoraes  discXosure®_.“waj""
ranties, es-crow of deposits, and recission rigftta#* =\~

This Act requires an extensive public”offering ./tatement
which must be delivered to a purchaselfof a unit in any common
interest project before a sales contract can be concluded. The
statement must give the customer all the information essential
to an adequate purchase decision. That kind of information
includes accurate identification of the developer, informa—
tion about the significant features of the oroject, and bal —
ance sheets and budgets, as examples. However, drafters of
these documents are encouraged to summarize those items that
may be summarized, 1in an effort to keep publicoffering state—
ments more reasonable in volume and weicht.
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The public offering statement is _.linked, to the_bu”erplgfo»
recission rights?, another important asoect of""Suyer protec-
tdrarrti 3Every buyer has a 15-dav period from the time the
public offering statement 1is delivered, within which any
sales contract, may be cancelled. This right gives the buyer
time to consider the character of the purchase and to review
his commitment - a cooling off period for the purchase de—
cision. In addition, these recission rights are Dart of the
disclosure requirements so that the buyer 1is made aware of
them before they accrue.

Tied.-also, to the recission rights and disclosure is
the esgrow.. acquirement. Any deposit made in connection with
a purchase must be placed in an appropriate escrow account.
It is not possible, then, for deposits to be dissipated be—
fore buyers close on the purchase of a unit. If the buyer
wishes to exercise his or her recission right, or 1is faced
with the seller®s default 1in any way, deposits ~r« -afe.

What remains, then, for consumer protection 1is a remedy
for defects that are the...responsibility of the developer.
This Act provides both express and implied warranties”of
sale. The seller 1is bound®""by =fa:y“fepresen tat iori "made” with
respect to quality of the project. In addition, whatever 1is
affirmed expressly, and unless adequately disclaimed, the
developer must deliver the unit in at least as good a condi—
tion as at the time of contracting. It must also be suitable
for the ordinary uses to which such property may be put, ana
free of defects. For residential property, the developer
warrants that the existing use does not violate any applic—
able law when conveyed to, or possessed by, the buyer. If
seller and purchaser specifically agree, imolied warranties
may be waived. Foi other than residential property, the
seller may use a general disclaimer of warranties. And war—
ranties are subject to a statute of limitations 1in order to
encourage timely litigation or settlement of any ci 1ims.

The Common Interest Ownership Act also provides for
agency supervision of condominium development. The agency
has the power to revi®*™-~disclosure. It has investigative
and enforcement powc- to protect purchasers. It should be
noted, however, that ,6 agency article 1is offered as an op—
tional addition to this Act. Many states do not want to
create new agencies or increase the authority and responsi—
bility of old ,,ies. Fiscal constraints underlie such deci—
sions, for the most part. This Act tries to enhance self—
enforcement by purchasers as much as possible. Purchasers



can sue for any violation of the Act and ask for attorney®s
fees. So, an agency presence 1is not mandatory, and may be
considered as an extra element of protection to be added

at a“jurisdiction®s desire.

It is not possible to describe all aspects of a com—
prehensive act 3 provisions. It is important to emphasize
the need for comprehensiveness. IT these kinds of common
interest communities are to survive over time, the law must
give to them a definite, discernible character. They must
know what they are and what they can do. Only a comprehen—
sive act addressing all of the major issues in a careful

and complementary way can do the job fully. This is that
Act.
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UNIFORM COMMON INTEREST OWNERSHIP AC

PREFATORY NOTE

The Uniform Common Interest Ownership Act (UCIOA) was adopted af tlie
S1(t18t2 /-\Lnuual Meeting of the National Coufcreucc of Commissioner'! on Uniform

ate Laws.

The explosive rise in land costs during the 1000a ami 1070s, coupled witli the
desire of many consumers to own housing and recreational nincnilie. which they
could not afford except when owned with others, led to an extraordinary develop-
ment of various forms of shared or “common” ownership of real estate. The
three most common forms of common ownership have liecu condominiums, coop-
eratives ami so-culled “plunued_ unit developments”, or cluster housing projects.
Each of these forms typically includes crentiou of u _mandatory owners associa-
tion to mnnugu and maintain’ common amenities, while sepnrutc portions of the
real estate—units—are occupied for Individual use. ] ) ]

Title to the common iimeuitien, or common elements, typically rests in varying
entities dePendmg on the form of_ownersmp_—_they are owned on an_undivided in-
terest husls h?/ he unit owners in condominiums, while the association “owns’
the common elements in llie case of cooperatives and PUPS. Similarly, Ie?al ti-
tlo to the upits lies with the unit owners in condominiums and PUDS, hut with
the association in the case of cooperatives. In ull forms, however, the beneficial
interest in hoth the common elements and the units lies with the unit owners,
while uianagemeut of the common elements is performed hy the association.

While lids common scheme is shared hy all 2 forms, the legal consequences
flowmgi from the choice of form differ substannallgl. T%/pmall\(, condominiums lire
a highly regulated form of ownership under statufe, offen with consumer protec-
tion “provisions in the statute. Cooperatives ami PIIDS are significantly less reg-
ulated. Moreover, when comparing laws between states, the Statutes or comman
law governing condominiums, cooperatives ami planned communities use var?lln
and sometimes inappropriate term_lnologY, ami differ in numerous il tails, all o
which make it difficult for a national”lender to assess the a_EJproprlateness of
project documents nail of financing arrangements in those suites. FmaIIK, the
varying statutes, and case law creating different “huuillcs of r!?ht_s‘i for purchasers
of cutumou interest communities in tim various sintes, make if difficult for the in-
creasingly mobile consumer to_hccomc educated in this veB/ complex area.

UUIOA™ represents the culmination of the Conference's D-year effort to offer
comprehensive legislation to tlie Stairs which Frowdes a common structural and
regulatory scheme equally applicable to all three forms of common ownership.
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PREFATORY NOTE

Tlie Uniform Common Intercut Ownership Act (UCIOA) wuu adopted nt tiic
SI%JSIZ A}_nnual Meeting of tlie Nutionul Conference of Commissioners on Uuiform

ate Lows.

The explosive ciso in laud costs during the IfIGOs and 3070s, coupled with tlie
desire of many consumers to own housing and recreational amenities which they
could not afford except when owned witli ‘others, led to an extraordinary develop-
ment of various forms of shared or "common” owner 'hip of real estate. The
three most common forms of common ownership have lieen condominiums, coop-
eratives und '+".eculled “planned unit developments”, or cluster housing projects.
[0acii of these (onus lypicully includes creatjon of 1 mandatory owners associa-
tion to uinnugu_and maintain’ common amenities, while scpnrute portions of tlie
real estate— units—are occupied for individual use. ) ) ]

Title to tlie common amenities, or common elements, typically rests in varying
entities dependm%_on tlie form of ownership— they arc owned on an undivided in-
terest husis hy tlie unit owners in condominium$, while tlie association “owns"
lie common elements in tlie cuse of cooperatives and 1*111)8. Similarly, Ie?al 1l-
lu to the units lies witli the unit owners in condominiums und PUDS, hut with
tlie association in the case of cooperatives. In all forms, however, (lie heneficial
interest in both the common elements und tlie units lies witli tlie unit owners,
while managemcut of tliu common elements is performed hy tlie association.

While this common scheme is shared hy all 3 forms, the legal consequences
flow_mq from the choice of form differ substantially. T plcally, condominiums arc
n highly regulated form of ownership under statufe, often with consumer protec-
tion ‘provisions in the statute. Cooperatives and PUDS are significantly less reg-
ulated. Moreover, when comparing laws between stales, tlie Statutes or common
law governing condominiums, cooperatives mid planned communities use var?/mq
and sometimes inappropriate term[nologY, and differ in numerous details, all o
which make it difficult for a national lender to assess the appropriateness of
project documents and of fiuliuriug arrangements iu those » tes. F|I|all%l, the
varying statutes, und case law creating different "liutiillcs of r,  ts” for purchasers
of Common interest communities in tint various stntcs, make it difficult for tliu in-
creasingly mobile consumer to become educated iu this very complex area.

I'CIOA” represents the culmination of tlie Conference's li-vear effort to offer
comprehensive legislation to tlie States which Prowdes a common structural and
regulatory schemé equally applicable to all three forms of common ownership.
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COMMON INTEREST OWNERSHIP

DEVELOPMENT OF THE ACT

Condominiums _ _ . .
Tlip first Uniform Arl In »" fir'lll wns llip Uniform IVndnmhdtim Art (MCA),

rumFIed liy llip Conference In 11177. ) )

All RIntes linve sintntex which provide for flip rrrnllon of randnmhdums nnil es-
tnlilinli some rules conrrfnh|q fliplr anerunnec._ Tlip first sininlp In flip Unltri!
Rintes wns minifr.l In 11158 Tn I'nprfo Itlpo, noil innny present ntplo sintnlPs nrp
i)_atte_rne_d nflpr flint 10.18 sininlp, or nffpr flip 1002 Krilrrnl Iliiuriint; Ailinhilslr-
ion innilcl rotnloiiilninni nininfp. ~ As Ilip condominium form of ownership hrrnnie
wMcRpreml, however, ninny xtnlrs_rrnllxrd flint these rnrly stninlrx ivpro inmlp-
qunle_ to ilpnl with flip %ov_vmg rniiilomInlinn Initnsfry. In parlirinr, ninny stnlps
Perc_e[v_ed n ncpil for niMllionAt consumer prolcclloli, ns wpll ns n iippil for morn
lexibility In_ Hip creation nml iisp of poililomInliimx. As n result, xomp ninfps
linvn nnnrtcil more detailed nml" romprplipiislvn "second grnerntlon" xIntnlrs.
Mnny eeltin| or polcnlinl Prnhlrms, however, Involvmq such” nintfprs ns terinlnn-
llon“of ronilomIninms, cminmt ilomnin, Insnrnnrr, nml flic rights nml ohligntinux
of Inmtcrs upon forec_fosure of n rniloniliiltini lorOJp&f, Imil no™ lippii snlinfnrlorlly

mMrrssinl by nny existing ronilomiiiliim stnfnfp. " Morpovor, Hip_ sintnlPs illffnr

n-lilply from “sinfp to stnlo. Tlip Uniform Conilnininlnni- Act wns ilinftn! primnrl- '

ly to rrsnivp llinsrvnrlons prolilpms.

ﬂlml|%r'mnl Fn%ﬂl Community Act (UPCA) wns nilnptnl nl llm 1080 An-
mWhWneetlllrrr]lglﬂfslm|'%?r|]|fce\%n1cpnri|pul of ('nmlomInliims cnu lip Irni'Pil In cnrly sintu-
Ior)( nnnntmnnin nt tim sintr Invnl _nup_p_q_rtPH b%_the conveyntichig linr nml nnllnn-
nl lending Institutions, t|Inn|£|l roinmiiiiitics, historically, ||nvp|an|| ns n rolling
com'tpppl nl Hip_lorn!| levpl. Ah single famlly snliillvisiniis were ncrensln?_l){ sttp-
pinntPil In Innil pliinnliiR _tlipory by “rinstprliiR™ to Piiluinrr the nvnlinlillity of
sImrEnI open npnrp, lornl Rnvpmnipiitn rcipilm [ n r.anliiR nipclinnlsiu responsive to
the Implies!Inns of this iipiv concept. TIml ilpvli., frequently, mm the "plnnnril
unit development” or_1'UIt rone, In which duster housing tonhl lip linlll; nt Hip
siiiiip nr grenler density tlinn the Inml In question would support ns m%&{ﬁmlj
lionirs on™ Imlivhhinl lots. This rolling ilevire typlmlly prrm[lleil lornl 7 nif-
liortlies wide illserclinn In reviewing nml ppproving designs for the ilwelling units
nSTVHg”?r}%\m%gconn%@p%qnfnnecemfl)lf')i‘UU rolling irrhnl(iues hy loenl governments In turn
erenlril new Interest In nn ohl form of rrn| estnlc ownershli): the multi-unit real-
ilcntinl "planned community” serveil h){ cniiimnn nren fnclllllrs owlieil nml npernl-
eil hy n holncownrrs* ns-.ochllinn. Athou%h_ such ilevelopiuenin nre rrnutrlinlily
situllnr to conilnmiulums, they linve oroern eil for yenrs muler the rniumnn low
without the heneflt of stnlulnry cunhicineut nml, In virtunlly nil stoics, without
the reguintory luiritpns nml cnnSuiner protection hcupfln npptirnhir to eoudnudl-

unT‘?Tge_hnmrnwner nssocinllous tlinl nilmliilster such common low plnnneil com-
munities often perform exnctly the sumo functions ns the eoinlominluni nssodn-
tinns Ilint nilmliilster stnlulpry coiulnminhim rthups. They ilerlvn their powers
from n itccinrntlou of covriinnls, comlltioiis nml rrsiricllons (CC'Alt ilednrnllon)
which Is reconlcil nt the hrgiiniing of the lirojcet nml which relies for Its enforce-
nhility on tim sinle. common law %overnm? cnvennnls which "run with the Inntl",
Not su_r_p_ns_mg_le(_, Inrge portions o such (IC&II tlecinnillnns nre hiillslliigulshnhlc
from ciitithimAifiim ilccliimtluus. The only hnsls nn which ((."AiH regimes nre rx-
empterl from sinte nml Incnl comloiiilninm rrguinthui Is llint title to the common
nrrss Is licht In the mime of the hoilienwiiern™ nssocintlon Instead of licing illvhleil

niuniig the unit owners ns tcnnnls In_eonjiijnii. . .
H‘He%e rnniini-lnw_homeowner nssoc n”]on_ regimes. Inko ninny forms. They In-

rlinlo_not only phiminl reshlenlinl ||cvo|0ﬁ_u|r|||s, which _follow “Ilie cInssht moilels
described In (he Monies AssnrinHnn IInmlhimk {)romulgulnl In 11412 h?/ the Urhsn
Luml Institute nml which liispim | FIIA- Form 1IHO, hut nl«o ynrlons forms of o0-
npernlivr ownership Isiscil on corporate forms, some null esliite, some trim" nml
ninny other cnnihiimtions of 1 ' nml persmm| proi)__crt.v ow_nersh[p, In inhlillnn,
new comminillPH now nre licit, formc’l which cnnliiln multiple hi.vrrs of coniimt-
ult_){_nssoclnll_ou_s liming, nl ilitfercnt levels, roililoiiihilum, PUP or mnsler nsso-
rhitlint govcrinlin e In ns mnny cmnlilniitliing ns there nre draftsmen nml prnhlcms

in he sniveil. 6

COMMON INTEREST OWNERS!!.

Knelt of those multi-owner forms Involve nil of the Iniporlniit Issues of riisum-
er protection nml nssocintlon mnnngement, nml mnny of tlie complex title nml-
lers, such nn tcrminntinn nml eminent ilomnin. which hail heett nihlrenseil liy the
Conference In the cninlominilllii flehl llimngh the Uniform CntiilnmInhim” Act.
Irm|Ico||Y, however, while nil of those g1uest|ons nre of cqnnl Impnrinncp In these
forms ot mullllilp ownership. nml while vnrlons stnirs linve _||cgn||n In address
these prolilcms. for couihmihiimns, nlmiisl mi Icglsinllve nllrnfhin “hns tncisnl on
ﬁhmnul cniiiiiiiiiiillrs, except In the extent tlint they sre swept op lit geurrsl
ome unrrnuty stntulps, nr nililrpsnrtl on tin nil hoc hosts by locnl rniilng ofth Ins.
_Thn Cniifercncp wns nlsn iiihulful of the Incrpiishig nml n|uI|‘_|RInn|h|h|P uiltrin-
lion of ilpvplopers, hi the fuel of ch_nnqlng cotolomloliim legis/ation, to chnosp
tlipse nlternntlvp forms of developing imilll-hwucr projects, This ntohlnnre pro-
cess ncknnwledgpil thn often superior mulll-nwner nr_rn__n%pm_enls possiide under s
linmenwner nssnelnllon structure 1tint molds frnclioiinliriiig. ownership nf Hip
common elements. Ti:, pppNN nlso represents, lumpier, fil prominde decision
hy developers In rivold. when possible, nddilhnuil costs Imposed it condntidnhiiii
leglshilhui In the form of disclosure, escrow requirements, or restricted prscllres.
Tlie Conference believed Hint the stnles should linve nviilhthle fur tlielr coiihlilcis-
lion n uniform net which reflected the snme public policies os lire cnotnined In
the Uniform Condominium Art. In_lids wily, 0 suite could rxtritd the same pub-
lic poI|cT|%s refledclfrd In u_lfl'/-l\| to thr:s very ommonl_t?m of rcnl,eslfole delvelofg)-
Wr%q{lng his,neqd. for r%'l'lycn?lrrrl]p}’\rlll.enever nppruprliilc wns n mnjor fnctor In the
The result of this process wns 4 ciimprchensice Ad which closely pnrnlleled
CA, nm| thus would yield the sr*nc consumer protections, regulatory slriiclnrc,
und ||dml|(ﬁtr||Hv_e lirnéflls (0 null .roners Iq_ ”]tht multi-owner developments, re-
gnrdless nt liotv title to the rommnu efemeuts liml hern Irented.

The WSO VCA liiiroifiiiriift
As n result of the Iedglslnllvc iirmpss hi (lie tiirlons sinlrs considerinq CCA
n

from 1077 to 1080, mid nfter review of MCA hy the Urnflini! (‘ointldlire oil
tlﬁé%nr%@%é!”””"l number of miiuendmmfK to the 1077 CCA were proposed to

Mnny of these nmcmhiimnts were adopted nl the 1D niimnil meeting of the
Conference, nml were Included In the current version“of I'CA. Most of those
nmeiuhijieuls were of n minor, iion.siilisinnlinl milnre: they were hiiriutrd to rr-
solve hislgolficiiiit lecinihnl questions, or to_cinrify the mcimhig of provisions bus-
I'pplllde to mishilctprrliithin. A few nnteiiilmeiils were adopted which resulted In
inure significant chunges. either 00 pnrlirninr iiiullers of sidisiniice, or In Hie use
of terms Ihroughmit the Ad which simplified the structure liml rciidnhllily of the
Act. A N|||m|||||g_of the more slgnlflcunt nmendnii‘iils nun he rliliiiiieil from the
ﬂlm%ag’n”ﬁﬁ%iso {)'ﬁfil.Of the NCTI'RU. Sidle 510. (115 North Mlchlguo Avenue,

A second rnlvgorv nf chnuges resulted from 1 decision nf tlie. Ciinfereiico nl Its
IHVH iimiunl medhig tliot the Condominium_mid ['hitmcd C|cm||u|_dt){ Ads should
i-iilittin “Identlcol provisions wherever possible, hi order to furililnTp the future*

%i'ﬁ””gns”ﬁ]ﬁtst%tf\r)g etweoeﬁds. This required n Inrge number of textual chonges

Ural li.xIntr Cnn/icrnlhc.i

vise year nfter adoption of UI'f'A mid the CCA nmeininieiilM. the Mode| Iteol
Ksinle ('nopernllve Act (MItKCA) wns ndnplrd nt the 1081 Auminl Meeting of
the Conference. It eluse_lP{ Irueked Its Inn predeeessnr Ads, since eniisnlldiillon
of the three Ads wns millelpiileil hy the Conference. Accord|ngl¥, MHKCA. like
the other Ads. wns deygne priuelpiilly to Insure timl. In the extent prndleiitjle
nod eonslslent with the differences Inhierent hi the vnrliuts flirms nt ownership,
consumers, dcveloperM mu) lenders would lie aide to Identify & roherenl mid rofl-
sislenl pultern of rights mid nhllgnthms npptlenlile to nil “luimunn Interest" de-
felapments, whether-orgmilr.rd its Coiidmiduhmis. tdnmied eniuinunliles or eonprni-

_Tlm| Ad cmitnlim eompreheirslve provisions designed to provide n imlflrd nml
liuuleril low n|iptlenhle to the lo-liperiitive form of iiwnershlp of lent esnle. The
Act tins no nliplirnhllity to the lomiy cnopernllves formed for surh |uirjioses ns

ciimiimdlty mnrkelliig nr consumer sérvices. Murenver. while |||I|||*Ipo||¥_ npplhit-
Ide to the ownership of resldenlhil rent esinle. n emmmui form of nvvlierstd|i Il
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COMMON INTEREST OWNERSHIP

Kciil estate cooperatives are a very common form of apurttneut ownership la
several jurisdictions; hi other stutes, however, they ore virtually unknown, save
iu areas where thea luive lieeu created gu,rsuant to U variety of low income hous-
ing programs apmiHored hy the United Slitles Department of Housing nml Urban
Dévelopment. 'Although cooperatives are similar iu u number of wuys to condo-
miniums and other forms of multiply owned reul estate retglmes, they have oper-
ated for years tinder the corporate ‘law without the benefit of specific statutory
euuldciiieiit, and ju virtually all slates, without the regulatory burdens and con-
sumer protection benefits available tocondominiums. T
_As with planned communities, the ussoeintious that udiiijuistcr Such coopera-
tives often perform exactly the same functions as condominiums. They typically
derive their powers from "u_declaration of covenants, conditions und restriction’s
or some_familiar form of iiiklrumenla, he it In an offering (dun, bylaws of the
corporation, or it propnetor%/ lease hetween the corﬁoratmn which holds title to
the property, nml the tenants of that corporation who iu fact hold the beneficial
interest iu the corporation and the property which it owiih. Commonly, hut hy
no jiicuiis uniformly, the Instruments which treate the co-operutlve form” of own-
ership lire not recorded, nml the enforeeuhillty of the instrument depends princi-
pally uu the law uf landlord nml tenant, slaté corporate trust law, or other law
Fecuhar to the form umlur which the cooperative was organized. Not surprising-
y,_lar%e portions of the instruments which create the cooperative nre indistin-
?_msha le from similar provisions iy condominium or planned commuuity declara-

ions, since the instruments nre obliged to resolve many of the same issues which
arise iu those forms of ownership. _ _ _

-hit-h of these multi-owner forms involve nil of tho important issues of consum-
er protection nml lisHuciiitiou management, mid nmliy of the complex title uuit-
ters, such os termination mid eminent domain, which’ hud been addressed h¥ the
Conference In the condominium field through the Uniform Condominium Act nml
the phiiilied community field hy the Uniform I'htlincd Community Aet. Ironically,
however, us in tliu case of phium-d communities, while nil of those questions lire
of equal |m€ortance iu these forms of mu|t|p|e ownership, und while various
stutes have begun to uddress these problems for condominiums, almost no legisla-
tive attention liiih been focused on eooperntlvcs.

THE UNDERLYING CONCEPT OF UCIOA

Nearly without exception, UCIOA achieves the goal of uniformity umong oil
three forms of ownership S|mP|y hy consolidating “the three prior "Aets of the
Conference and adding u very few generic definitions, ‘'i'lic principal new defini-
tion is “common interest community.” ) L

llccuiisc of the use of consistent definitions mid policies ill the three Aets pre-
ceding UCIOA, consolidation of the three in the merged Aet was a relatwe!)( sim-
ple task. Thu section numbering sgstem of UCIOA™is entirely purullel with the
other It Acts, and the hmgmggu 0f UCIOA trucks, ns applicable, with the cognate
sectinns of those Il Acts. Differences in result between the 'I Acts arc presérved
where upproprhlte. At the sumu lime, during the drufling of UCIOA, iu a few
instances, it hcciime clear timl some differences iu result” were of form rutlicr
than legitimate substance. Il those cases, the substantive result uf one or more
uf the [T'Aets wns changed lo reflect a policy generally applicable il all forms.

The result is (lint ustate wishing to consider legislation in the eoiiintou interest
ownership field ‘liih n range of choices from which to select. M_un_r stutes will
wish to adopt comprehensive legislation, providing maximum flexibility und cer-
tainty lo_oil developers, lenders, and tillu"insurers, while lit the same lime pro-
viding nil unit ?,urchas_ers nml their nsHoi-liitioiis a uniform level of diselosure,
warranty protection, mid other rights, lit those states, the consolidated Act is u
workahle ‘and desirable long-term solution. Other stutes tuny wisli simply to
udnpi n modern condominium .statute to replnee uu existing Imt plainly outdated,
statutory siniciiire. _In those stales, UCA alone is the obvious choice. Finally,
iu stales where existing "second" or “third" Peneranon condominium statutes arc
seen us satisfactory, hut u need for additional certainty and structure is desirable
for phimicd romiminilit-H or cooperatives, thu 2 Acts governing those forms of
ownership lire nvnihjlile. Following adoption of one of 'tho 2 constituent Acts, it
would lie very feasible, hy it few carefully considered amendments, to adopt
fL_JCl(;OA and thereby extend coverage to include all forms of ownership in Ihe
ield.

COMMON INTEREST OWNERSHIP
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COMMON INTEREST OWNKItSIIIP § 1-103

7) "Common Interest coimnuiilly” menus renl esinle with respect to which
n |)erson, hy virluo nf Ids ownership of n null. Is obligated to pay fur renl am

§ 1-10* COMMON INTEREST OWNERSHIP

g—e.l%q. Oenernl Roarers and Duties of

tnte tnxes, Insurance premiums, maintenance, or Improvement of oilier renl

5911%33' Registration Required. o105, I acive powers of Agen- %stln_le dc.scrllleﬂ II|I n demmafllloll. r']‘Ownelrsh|p ofl_n m||!'|'| dp_esl___rhot Include

- - P ircation 0 istra n; -

oprovat  of  URESWDIENd  5.400 uSWuar report and Amend— nlogi;&gﬂr; lcnsehnld Interest of less than [2(I] yenrs lit n mill. liicliiiling renew

5-101. R%”fé etgfshai‘opn"““"”? order  5-110. A?E:"ifg Eﬁgfiﬁi‘n"t” of Puhlte 0f — (S) "Coiidnmhiltim" menus n common Inlrrcst runinimdly lo which purlieus

5-105. Cease and Des-'é RS Ey ’ of tlie renl oRInto nre designated for sepnrnte ownership nnd (lo* rceiiiindcr of
5-105. Revocation of Rs g|3t Shon

the renl estnte Is designated for common ownership solely hv the onueis of

those portions. A ciintninu Inloteh! conuiiiiiilly Is not n eoiidniiiliiliim unless

AlITIC.IB 1 the undivided Interests Iu (lie common elenienls nre tested In the mill owners.
genehal provisions (!)?1 “Conversion building” menus n building lim | nt liny time liefoie erenllon
of the coiimum Interest eonmimilly wns nrcnpled wholly or parilnlly hy per-

sons other thnn pnrehnsrrR nml |[>crsons who occupy with lhe roosenl of pur
ehnsers.
TART 1 ‘I0|| "Cooperdnltl)ve" menus |n”commor|1 Inflerelsl couimiibnlly In whic|hdHE)e relnt
esinle Is owned by nn nssoelnllon, encli of wimse members Is entitled by vir-
DEFINITIONS AND OTHER aENERAL PROVISIONS Luncitof llls ownership Interest lu the nssorinlloii to exclusive possession of n

| A tARRP Hed it ritoil no the Uniform Common Interest Ownership Act. ackifpenier” menus n iersnu In Ihe business of seling mills for lis own
t512% )“Deelnrlnntf" menus nny |iers|n|» o'lr glroup ?ff pelrsog_s ad Iogfludeourert
S 1102 licabili : . who (1) ns pnrl of u common promollomil plan, offers lo dispose of Ids nr Its
ke AR GG |Ael| lo governed hy I'nrt 11 of thin Artlrle. Inlrrest IInlrzj m|||t lie* pLevmust d|spose|d off or (1) re.series or sm-geeds o
L . - o nny sprrinl deelnrnnt right. {, or (111) applies for registration of a common In-
| 1nl0the Desfimittbid nml bylnwa (Section 1-LIH1), unless specifically prnvliteil tergstpmminimur undergArﬁue f(|} ) app ’
nlliepvine or the context olhertvl.se reipilren. nml In thiR |Aet|: . (L) "Decinrnllon” menus nny Instruments, however deiiomliuiled. lim!l no-
m] n%?fﬁllnte n?_n_ tﬁechnrnntS mennn niy pernnn tvILn eJntrots. In rnntrnlleit nle ncnniiiuui Inleresl enmmunYly. Including any nniemInields to those Instru-
h?/. or In itmlnr cnn'iitnn ennlrnl tvitli n ilerlnrnnt. AJ)'ernon "ennlroln” n do- ments.
cinrnnt If the pernnn It) In n general pnrtncr, officer, director, or employer of (It) "Development rights" menus nny light or roinldmilluu of lights ie-
the deelnrnnt, (1) dnectlg nrindirectly or noting In roncert with one or more served by n deelnrnnt [l llie deelnvnlinu to ?I) odd renl esinle lo n roiitliion In
other porRons, or through oiip 0r more subsidiaries, otvan, eontroln, holds w Illi tores! eoiniiuuilty; (Il crenle mills, rmniium elenienls, or lluilled eonmum ele-
potter to vole, or holds proxlen representing, more thnn 20 percent of the vot- ments within n eonumiu Inleresl ronililiinlly; (I11) snhdlvide nulls or rnvcil
ing Interest In the dcclnmnt, (I11) roidrols In nny ninnncr Die electtsn of n units Into eonumiu elrmeiiln; or (Iv) wilhdraw renl esinle from a coiiumm il
mnjnrity of She directors of the deelnrnnt, or (It) linn contrlhuted more limn terest community,

20 percent of the cnplinl of the deelnrnnt. A person "In controlled by" n do*

OM "Dispose" or "disposition" menus a voluntary transfer lo u purchaser

cinrnnt If the deelnrnnt (1) Inn g_rnernl pnrtncr, officer, director, nr employer of nny legnl or eilidinhle Interest In n unit, lint Ihe term does not Include the
of tho person, (II) directly or Indirectly or noting In concert itllh one or more tm ns(er or relense of u seenillv Inleresl.
other prrsonn, or through one or more nnhsldinrios, owns, roidrols, holds tvltli 10)  "Dxocutlve Imnrd" menus the Isnly, regardless of name, designated hi
power lo vole, or holds proxies representing, more thnn 20 jicrrent of tho vot- the declaration In nel on Ix-luilf of lhe nssoelnllon.
ing Interest In the person, (|||3 controls In nny mnnncr the elertlon of n inn- (17)  "Identifying number" means a symbol or nd<*ress Mini Idenllfles only
Jorlly of the directors nf the person, or (It) hnn contrlhuted more thnn 20 [>er- one unit In a coimmiu Inleresl romuuiliily.
cent of the cnplinl of the person. Control does not exist If the powers de- (IR) "IAMinchnld eonumui Interest coimmudly" means a commoii Inleresl
scribed In tills pnrngrnpli nre held solely ns security for nil obligation nnd nre coliltlllitllly In which nil or a portion of (In* real esinle Is subject lo a lease
_ _ the explrnllou nr termlimtinii of which will (ernilmilc the common Interest
nof2gxekdisedled Interests” menus the following Interests nlinented lo ench ronummlly or reduce Its size.
unit: (1) In n roiidomluliim, the undivided Interest In the common elements, () "ldmlled enmmnii elenieul” menus a polllon of the common elements
ﬂhe common expense linhlllly, nnd votes In the nssocintlon; (I} In n coopern- nltnruled liy the declaration or by operiitloii of Section 2 111221 or 11) foe the
ive, the common expense Iab|!|t?{ nnd the ownership Interest nnd votes In exclusive use of one or more but fewer than nil of lhe nulls.
the nssocintlon; nml (1) In n pinlined community, the common expense liabil- l(zw "M usterl?slsocliation" menijs”nn 'TigniIHmci”rl]uSdesl?ribeld llt?l Section 2 120.
; : . , . . , wlielher or not 11 Is also nn nssorinlloii ilcscrihed In Seelinn .
ity.3)mh ygdesationlien pseariln BWhers' nssocinlinn” menus the unit owners' naso- (21) "Offering" menus nny n?tvcrlls_clmcul, Ilmlm-emelnt, sn_tlllelln_lll_on.l_or at-
; ot T . tempt to enrourngo any person lo nnpilre nny Interest In n mill, oilier limn as
e'.‘{fl'P” nm@lﬂﬁmmw'éﬂ@mqjﬂe'ﬁwﬁ). In n eondnmliihini or cooperntlve, nil por- secuprity for an n?dlqnlﬁ)np. Ail ndterlrleeiueiiY In n newspnper or oilier petloill
tions of the common Interest community other thnn the unlin; ‘nnd (1) In n m | of grnernl drculnlloo, nr In nny broadcast medium to the general piddle,
pliinncd community, nny rent esinle within n plnnucd community owned nr olf n Cé)mmon |nterestI gommunity InOtfflocatedlln MES SIidde, Is T” fini|r|1g If
., , i i . tlie advertisemcnt elides Mint nil offering limy be made only In rnniplinure
lengih (Yo MSSFUNLRQ: Omm“@ypélntmures ninde by, nr finnnrint {inblil- wllh the law nf Ihe jurisdiction In which Ihe Eommon Inleredl eoniimPiiIIy >
tloR nf, the nssocintlon, t?%%tner with nny nIInentI(f s to reserves. loented.
(0) "Common expense Imbllity” menusDie linhlllly for common expenses nl-

loented to ench unit pursunnt lo Sectiib 2-107.



§ 1-103 COMMON INTEREST OWNERSHIP

(22) “1I'erson” menus nn Individual, corporation, business trust, estate, trust,
purtncrsblp, association, Joint venture, government, governmental subdivision
or agency, or other h-gnl or conmicrcinl entity, flu the case of a land trust,
however, "person” means tlie beneficiary of the trust rather than the trust or

the trustee.] _ B _ o
(2) "Pinlined community" mcuiis a common interest community Hint Is not

a condominium or u cooperative. A condominium or cooperative inny [*e part
of a planned ciiimniiulty.

(21;) "Proprietary lease" means an agreement with the association pursuant
to which a member Is entitled to exclusive possession of u unit In u coopera-

tI\1{6‘2'5) “Purchaser" means a person, uthcr thnn a declarant or u dealer, who
hy means of a voluntary transfer acquires a legal or equltuldc interest in a
unit other than (I) » leasehold Interest (lucludifig renewal options) of less
than 20 years, or (Il) ns security for uii obligation.

(20) "ileal i-statc" means any leuschold or other cstutc or Interest In, over,
or under land, Including structures, Jxtures, and other Improvements and In-
terests that Ly custom, usage, or law pass with a conveyance of laud though
not described In the contract of sale or instrument of conveyance, "ltenl es-
tate" Includes parcels with or without upper or lower boundaries, ami spaces

that mg){ be lllicit with air or water. _ _
?s?) [toshlontial purposes” means use for dwelling or recreational pur-

pofﬁ) Qée%trlﬁty Inleres!" means nn Interest In real estate or personal prnpcr-
ty, created hy contract or conveyance, which secures payment or performance
of an obligation. The term Includes a lieu created hy a mortgage, deed of
trust, trust deed, security deed, contract for deed, hind sides contract, lease
Intended us security, assignment of lease or rents Intended us security,
pledge of mi ownership Interest lu nn association, mid any oilier consensual
Hen nr title retention contract Intended us security for uu obligation.

(211) " Special declarant rights" menus rights reserved for the benefit of u
deelnrnnt to (I) complete Improvements Indicated on pints and plans 'lied
with the declaration (Section 2-1(1112 or, In n cooperative, to complete Improve-
ments dcscrllicd In (he puld!.' offering statement pursuant to Section 4-
103(u)(2); (1) exercise any development right (Section 2-110); (Ill) mnintulii
sides offices, nmiingeiiieut offices, signs advertising the common Interest com-
inu.ilty, nod models (Section 2-115); (Lv) use easements through the common
elements for the purpose of making Improvements within the common Interest
community or within renl estate which may he added to the common Interest
community (Section 2-11(1); (v) make the common Interest community subject
to n muster association (Section 2-120); (vI) merge or consolidate a common
interest community with another common interest community of the same
form of ownership (Section 2-121); or (vii) appoint or remove any officer of
Ilie association or any master ussociiitlou or any executive hoard member d «
lug any period of declarant control (Section 3-103(<l)).

(30) “Time share" means a right to occupy a unit or any of several units
durin(? |5| or more separated time periods over a period of at least |5] years,
Including renewal options, whether or not coupled with uu estate or Interest
la a common Interest community or a specified portion thereof. ]

(31) “Unit" means a physical portion of the common Interest community
dc.xigimled for separate ownership or occupancy, the bnuudnrics of which are
described pursuant lo Section 2- 105(h)(5). If u unit In u cooperative Is owned
hy u milt owner or Is sold, conveyed, voluntarily or Involuntarily encumbered,
or otherwise transferred hy n unit owner, the interest in that unit which Is
owned, sold, conveyed, encumbered, or otherwise transferred Is the right to
possession of timt unit under ii proprietary lease, co. .lcil with the allocated
Interests nf timl milt, nm| Ihe association's Interest In (ImL unit is not there-

by affected.

COMMON INTEREST OWNERSHIP  § 1-103

(32)  "I'nlt owner" means a declarant or other person who owns a mill, nr a
lessee of n mill in a leasehold common Interest community whose lease ex-
pires simultaneously with nay leas;* the expiration or termination nf which
will remove the unit from the common Interest community, hill does not In-
clude ii person having an Interest In a unit solely as security for wii obliga-

tion. In acondominium or planned community, (lie deelnrnnt Is lhe owner of

any milt created hy the declaration.

In a cooperative, the deelnranl is treat-

ed us (he owner o nnF milt to which allocated interests Imve been allocated
m

(.Section 2-1117) unlit t

t unit hns been conveyed to another is-rson.

COMMENT

1. The first chmsc of Ilds Section
permits lhe defined terms used in the
Act to_he defined differently in ihe dec-
lurutloii und bylaws, Itegerdless of how
terms nre used iu llmsu documents,
however, terms linve un unvaryin
meaning in Ihe Act, und any restriele
Fracnce which depends on “the ilefiul-
inn of a term is not affected hy a

W%}ﬁiptﬁrgl in the documents.

A declarant might vary the definition
of “unit owner" “in Ihe declaration o
exclude himself in uu ultempt to avoid
assessments for units which he owns.
The nlILiitil would lie futile, since the
Aet defines a deelnrnnt who owns a
unit as i unit owner nml defines the
liabilities of u unit owner,

2. The definition of "Affiliate of u
declarant" (Section 1-103(L1) is similar
lo ihe definition of 12 I.S.r. Section
17311a. which prescribes ihe authority
of the Federal Savings uml loim In-
surance Corporation “lo_ regulate the
activities of savings anil loan holding
eonipaides, uml in 15 1I,S.CI. Section
7SeFu (18), which defines persons
deemed to he associated with a broker
or dealer for purposes of lhe federal
securities laws.

_Thu obrhe_ctwe standards of the defini-
tion [ermil a ready determination of
the exisleio-i of affiliate stains In lie
made.  Unlike 12 U.S.C. Section
1730u'n) (2) (It), no power Is vested In
uu. ugeuey lo subjectively determine the
existénce of "control" necessary 1o es-
tablish affiliate status. Thus, “affiliale
stains does uul exist under lhe Act
unless these objective criteria are met.

As ii result of this definition, the as-
sociation muy, in some instances, lie a
declarant. nder the definition _of
"Affiliate of a declarant,” il is possible
llow 20% of ihe anil owners mny "aet
lit concert" lo control the m-tiviiics nf
the association. While ihe mere east-
ing of thesis voles at an n.ssocinlion
meeting would, not normally constitute
“concefted action" hy thosé tmil own-
ers, oilier nets hy individual anil own-
ers might constitute surli concerted tie-

liim. The consequences uf timl result
lire determined under .Section 3-101.
3. Definition (2), "Aliiiili{l inter-
ests," refers to nil of lhe iulcresls
which this Act requires ihe declaration
lo allueilic to ihe common interest
communities. ‘ _ ‘
"Allocated interests” is defined dif-
6erent|¥ with respect to Ihe 3 feme- nf
wnership.

First, the important interests, aim-
man_ to all pm}ects, nre lhe propor-
lioinitc shares of common expense _liu-
hililics, and voles in Ihe iissociuiioil,
allocated lo each null. In either u co-
operative. condominium, or planned
community, every unit in the project
must Imve i share of Ihe votes anil
common expense liuldlilic.s.
~ Second, heennse the common_ clc-
incuts are "owned" hY the association
in u planned cimiimniity or cooperative,
in contrast to u condominium, there Is
no i-oliunon element interest iillocnlcd
to niiit owners in u planned ciiiiiiininily
01 cooperative. _ _
Third, iu u cooperative, because unit
owners have traditionally had nil own-
ership interest in the cooperative cor-
poration. either in the form of stock
0r a membership certificate, the Act
continyes til require allocation of all
"owuqh|sh|? interest in the iissoeiiitiuu"
to each unit, _
_ The eutiiiiioji element nr. ownership
interest has limited sigliifieiiner.  One
situation in which the tommon clement
Interest iilloeiitioil would In- important,
however, is the distribution of insur-
ance proceeds. following a loss where
an entire i-niiduiniiiinm” project is not
repaired or replaced and  ingurance
proceeds are distributed lo unit own-
£, .Sc? fectmn 3-113(h). See ulso
s (] 12). ,,

. Defmnmn__(l_{, Common ele-
ments” is Idfori-iileil. The Act adopts
the CCA nml MItKCA. definition with
respect to rondiimiiiiilins nr coopera-
tives,  llotvcver, the Act adopts
UI'CA's _def|n|t|_?_n with  respect lo
planned isitnuiuailies.

.. 5. Definitions (It nnd (.‘|||, uniting

Comlimn elements" mol  -fmec-
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should k- cxnmlticd In IiPht nf Section
-1(12, wbh'li specifies M «Trlnll linw
tim' illfferriiHnlinii between units nm
rominon elements Is lo Im determined
In nny ?wen rmminon Interest ntnunc-
nity to tim rxtce, Hint tlm dcclnrntinn
lorh not {xovhl_o n illffrrent nrlim.
0 exhniintdve lint nf linns comprising
the common rlenmnin In ncressnry In
liin Art or In the drrinrnllon, nn Ionq
nm tim Ixwndnrlrs between nnltn nm
rommon rlenmnin rnn Im_nscertnined
xrltli rensonnhlc cerlnlnly. The cnininon
rlenmnlin limImlr liy ileffnlllon nil nf llm
renl rmindre in tim™ romtninininm nr co-
0|mtrnllvr nnt designated nn pnrt nf tim
units.

r0|nmm|ltlr," In new to tliln Act.. TIm
term crente.n one ramlirrimnnive ilefinl-
linn of_those Inlerrnin governed hy. the
Aet.  Thin generic definition, derived
from Ihe definition of idnunrd eoinmnn-
llv In UPCA, In lined Ihrnijch thn Act to
refer collectively to the -L |inrllrulnr
forms of rommon liilcrest rnmmiintly:
romlomininmn, enojmrntlven nml
(donned rommunlllen.

Uncli of those forms In turn, hnn n
scpninte  definition.  “Condominium”
nnd "roo|mrntlvc" nre defined Rremse-
ly ns they nre In tim Arts which npply
to lhnsr” fonns.  The definition " nf
“plnnnrd mmmnnlly", however, In new,
nnd, under UCIOA, Imeonms n resld,nn!
concept. Any ownership nrrangcenicn
which In n rommon Inlerrst mmmnnlly
hut which does nnt meet tim deflnllinf
of either n condominium or coopem-
tlve, would he n plnnnrd community,
Thnn, there nre lint three forms of
common Interest community: (1) con-
dominjums; (2) rnprrntlvrs nnd (3)
everything else.© -

7.7 Definition t Condominium”
mnkrs elenr llinv, <m -so lhe renl cstnlc
title to the minleill elements In vested
In lhe owners of i'lii. units, Ihe project
Is unt n eomlnmin uni. Thus, for ex-
nmlple. If title to I * common elements
Is In nn nssnrinltrii in which_ ench unit
owner Is n member, the project Is nnt
n_condominium, Ini', n plnnnrd commu-

nity.

) Fy Deflnllinn <R), "Cnnvrrsinn build-
ing," In imiMirlnnt hecnuse of Ihe pro-
leCtion which the Aet provides in Sec-
tion -1-112° for triinuls of buildings
which nre being converted Into n com-
moil Interest community. The defini-
tion distinguishes between buildings
which Imve never ligen nivuplrd h% nr&y
person hefore the (line Hint the build-
ing Is tnhmilted to tim eooplirnlive
form ~of ownership, nnd buildings,
whether new or old, which linve been
previously occupied hy tennnts. Il the

COMMON INTEREST OWNERSHIP

former ense, hemuse timre linve heen
no tennnts In tim building, the _buﬂqu
wnuld nnt he n conversion building, nm
no protection of Iciinnls In necessnry.
fl." Definition ~ (10), “Cnnperntlvr,”
mnkrs elenr Hint lhe Act npplim only
to coopernlives which constitute com-
mon Interest communities. The com-
mon Interest community renl esinle,
niornver, must he owned hy the nsso-
gintion, which, under Section 1l 101,
mny . he orlg_nnlr.ed ns n profit or non-
profit cor(Kirnllon, trust, trustee, pnrt-
nership, nr depending nn the option
ndnpted In n pnrtlculnr sinle, ns nn on-
Inenrpornted nssocintlon. In" rc>ulring,
ns does'Section 3-101, Hint the nsso-

0.  Definition (7), “Common Interest cIntlon consist exelusively of “unit

ownern"—defined In MHMCA ns "pm-
prlelnry lessees”—the definition trneks
the ushnt requirements nf eonperntlve
Inslrumenls, which exclude from nss.s-
cintlon memhemhlp persons wim nre
not owners or proprietory lessees of
the units. )

_The definition nlso recogillres Iim
filudnmentnl link between nssncinllon
|neud|e_rnh|[J nml nccupnuer rights In
providing tmt unit owners who nre_(he
members of the nssocintlon nre entitled
lo exclusive possession of timlr upnits
under n proprlelnry lense—tee Defini-
tion (2-1]p—hy virtue of timlr owner-
ship Interests In the nnsets of the ns-
soclnlinn. ]

_The oqwnership Inleresl of n cnopern-
live unit owner Is n cninpnsilo Interest,
which consists of thn owner's owner-
ship _Interests lu the nssocintlon nml
his right to occupy n uant_”oursunut In

ills

n. priprletnry lef, Interest,
since It Includes Ihe i -lelnry Inrer-
est under n lense, mny n.  -"o Hicn-
rellenl mutter, exist until n r. W.y

lenso him In fncl been e.xeejleil v *s
derlnrnnt for Ihe units Iu the ronpem-
tive. The _definition "unit" resolves
tills Hicorcticnl gnp by providing Hint
lm deelnmnt s “trenled nn tim “owner
of eonperntlve Interests which linve not
yet been crested. )

10. Definition (I1), "Denier", Is n
newly defined tfrm In ' UCIOA. It wns
not used in nny of the 3 sepnrnte Acts.
It replnces, in mnny sections, the
words “person In Ihe business of sell-
ing (cltimr) renl esinle (or) ennpern-
tive “Interests for his own' nceonnl."
Use of the letni lu UCIOA does not
elinngc the sulisnntlve rcNiilts In- nny
of the 3 Acts.

11. Definition 512), "Decinrnnl," I
designed to exclude persons who mny
he Cnlled iijhui to execute Ihe deelnrn-
tinu In order to mllfy lhe crenlloti of
the common lutercst” community, hut
who nre not Intended to he chnrged
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with llm responsibilities Lh|h>scil nn njl
declnrnts hy this Act IT Hint Is nil

they do. Fixnmples of such pernons In-

clude holders nf pro existing lleus nml,
In the ense of h-nselmhl common Inter-
est eommunllles, ground lessors.  (t)f
course, such n person mny Imixuim n
deelnrnnt hy subsequently( sicceeding to
n Spccinl deelnrnnt’ right).  Qther per-
rons similarly protected hy tlie niirrow
wordm% nt this definition” Include renl
rstnte brokers, heenuse they do not of-
fer lo dispose nf tliclr own Inleres| In
(i_unit. .Slmlinrly, unit owners reselling
lhrlr un|Its nre not deanrnr|1ts dhecnusg
ese units were "previous ispose
ol?" when nrlg nnlfy caneyel(JJ. y e

~If tlm nssocintlon, Itself, or In_con-
}un_ctmn with nnothrr deelnrnnt, is of-
ering units for sole lo others, nnd If
those™ units Imve not previously hern
sold ?r oth?rw ?e dlsdposed of, then the
nssocintlon Itself In ndeelnrnnt.

Finnlly, n person who. while In mn-
Irol of 1lm nssocntlon, chooses nnt to
guercise Hint control, Is still n dcclnr-

_ The Innt hmeketed clnuse In this def-
inition must he deleted In nny sinle
tWhglcﬁbctchooses not to ennet Article 5 of

1%. ,DeJlmtm[J (13}1, "Deelnrnl%on,"
Is defined ns "nny Instruments, how-
ever dennminntrd, "Hint crenle n com-
mon Interest community, Including nny
nmemiments to those Instruments”.
Thus, lim term would nnt only Include
tim Irndltinnnl condominium décInrnlioii
with which most prnclitioncrs nre fn-
mllinr, or the deelnrnllon of covcunnls.
conditions nnd restrictions (CCAIt's)
no cnmmnn In Plnuued null” develop-
ments. I wnuhl nlso Include, for ¢x-
nmple, n series of deeds to units with
common mulunlly heneflcinl restric-
tions, or to nny nthrr Instruments
which crenle Theé rcin'bnishlp  which
conslilulrn u common Interest commu-
nity. If those recorded Instruments
crenle  Hint relntlouship, then those
documents constitute n deelnrnllon nnd
must conlnin, for new projects, the In-
formntinu required hy Reclinu 2-1(13.
The Dri-Inrntloii nf n eoiipornilve
does not Include the proprlelnry lenses
of lim liulivlduitl units, idlhough™ n until-
Rle_of such n lense might he nlinehed

s tin exhibit to the deelnmllon.

Simlinrly. the definition of "th'chim-
Htin" of nuy inmmnii Interest conimu-
liltv dors not refer to the hylnws of
the nssocintlon or the documents (‘rent-
ing llm nxsocintlou.  Much documeuls
do mil "crenle" the common Interest
community, hut merely reguinte Its use
nfter ereiitlon. The “hyluwn mny, hut
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ﬂ%%d not be, so exhibit lo the deilnm

13, Definition  (ID,  "Dctrhgnijrul
nqhts." Includes n ptnmplv of sophlstl-
cnled dovrhipineiir techniques Hint Imve
evolved over lime throughout Hie Ilull-
ed Stutes nml which “imve been ex-
gressi}y ___?ulxe_?__nnd regninird In lhe
nse of (siiitomMiliiuts, iu nn_Inerensmﬁ
Wé‘ﬂﬁh ?tft ILﬁjﬁdlctmns, Ix-gliming wit
_The comepl of "development rights"
lies nt the jo-nrl of one of tlie prind-
pul golds of the Act, wldeli Is lo nmx|-
mlr.e”the _erX|b|I|t(¥__nvt|I|ub|e to n ilevcl-
OPET seeking to n HItSl the slz.r nm| lull
of n project 1o fim dcioninls of Hip
mnrkelpbtee, botli before und nfter ere-
nloui. * Tlie principnl cniislrniiit  on
timt flexibility Is_llm nbligntinn, of dis-
closure, nml ils imptti | on iiuirkellllg.
T'bhtP "develupmelit rlgltls" Inchlde (lie
rignts 10

(n) tiicren.se tim size or density of n
Prolect, either hy nddiug renI_Prope_rIy
0 It, or hy (-renting. new mills, roin-
mull elements nr lidillrd Joijiiiinii  ele-
ments (11 either the otlgiluil liiml or
within tim orlgiunl_buildings, or on nny
%hﬁerdllnml nt Iniihlings “subsequently

(h) t'hnnge llm mix of mills, isiininon
elements nml llinilrd isiimiim eh'tuelils,
rithrr hy sulullviillng mills, or h¥_ eon-
verfm(?_ diM .lntF eolimiotl cph-metils nr
lim{led istnimii efenienls; nn

_Srl reduce lhe siro of n project hy
\6\/_|hdrnwlt_|g bre_r}(lj_ properly--wlﬂ-l-_l_ier
m'ﬁ?ﬁ—?r%trﬁeit. uildings, “or " piirHciilnr

As n tnnller of simple logic, éln-re
nre few other things Hull “could he
done In i renl prop®rly regime which
nre mil inelmbs| within the cmns-PI of
development nﬁht,s. This grenl flcxl-
lihly, “pnrilcolnrli xviien emifilis] with
the “hrnd dcfinllonis of “mill" nml
"renl esinle", llm pnwer to crenle
lenselinld (ttnjecls, nnd, the H%ht In
siiborilinnlc unit inntlgiiges lo Nlunhcl
mor_lgn?e nil elllirr the nulls or cinijiiiini
m%n)\eenls, ih nn Importiml eb-metil In

l-'or rxnmple, n deelnrnnt mnP/ t?le
nu

building (or eimverlingl n fill ny
building uu I'llred \ with Ihe lllicit-
tVIILIF till gik-s welf, 1o "expimd" [Im

i iiiliinn_interest cniiimiiliili In _ndde
nn nddilloim| liulldiiig mi [T'uris-l |

FlUiliilidili: mblitiminl Units, us purl of
lm imme jisuimiiiu lufcn-sl i-oinmujiily.
[(" In- resi-rn-s Ine right to do pit. .

F.. lo "mbl ren| esinle "o n eniimioii in-

%rielsetlofjsullnelljljpIr'i'g';tiyd." be tins rcsiwud u
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In certuin rnse.i, however, the dcclar-
nnt mny desire, lor n vnnetly of rea»
sons, to incliitic holli parcels In the
common interest commiinity from (lie
outset, even though he mny subse-
quently he obliged “to withilrmyv nil or
purl of one parcel. Assume, for exam-
ple, that in the uxumple jusi given the
declarant inlcmlH to Imihl mi under-
ground purking garn?e timt will expnm|
into Uilli parcels. Tf the project is n
success, Ids documentation will he sim-
?Ier if hotli parcels were included
he common Interest community from
the beginning. If his hopes arc not
realized, however, and It becomes nec-
essary to withdraw all or part of Par-
cel Ii from the common interest com-
munity and devote it to some < cf
use, lie may do so if lie has m.i cd
such n development right "to withdraw
real estate from the common Interest
communjt}/}. The portion uf the gu-
rnge which extends into Parcel li limy
ho left iu the common interest commu-
nity ﬁseParated from the remainder of
Parcel Il hy u horizontal _boundar%/), or
the garage” may lie divided befween
Parcéls A uml li with appropriate
cross-easement agreements.

The right "to crculc units, common
elements, or limited comillou elements”
lias frequently been useful lu the ease
of commercidl or mixed use common
Interest communities, where tho deelnr-
ant needs lo retain n high degree of
flexibility to meet the space fequire-
ments of prospective purchasers  who
may not approach him_ until the com-
mon Interest community has already
been created. Fur example, an entire
floor of a high-rise building ma);1 lie in-
tended for commercial buyers, hut tliu
declarant mny not know™ in advance
whether one “purchaser will want to
buy the whole floor as a single_unit or
whether Hcvcrul purchasers “will want
the floor divided Into service units,
separated hy common element walls
und served hy a limped common ele-
ment corridor” This development right
Ir sometimes useful even iu purely fes-
idential common interest communities,
espemally Ihose designed to appeal to
ufflucnt "huyers. ~ Similarly, Ilie devel-
opment rights, "to subdivide units or
convert units into common elements” is

most often of vulne iu. conimerciiil
common interest communities, hut may

he useful in certain kinds of residential
common interest communities us well,

-1 Definition (15), "Dispose" nr
"Disposition," iueludcs voluntary trans-
fers to purchgsers of any_ interést in u

unit, other tliiiu us security for nn ob-

ligation. Consequently, tlié¢ grout of a
mortgage or other security interest is
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not u “disposition,” nor is uuy transfer
of nny interest lo it person who is, ex-
cluded from the definition of "Purchas-
er," infra.  However, the term includes
more thnn conveyances and would, for
example, cover contracts of sale.

15." Definition (18), "Leasehold com-
mon interest community," should he
distinguished from laud which is_leased
to a common interest commumt){ hut
not subjected to the common Inter-
est community regime. A leasehold
common interest community means, hy
definition, reul estate which bus been
subjected to the common interest com-
munity form of owuersldp. In such u
case, ‘units locuted on “the leasehold
real estute lira typically leased for long
terms. At the expiration of such a
lease, the common Interest community
unit or the reul estute underlying the
unit would he removed from the com-
mon interest community If the lease
were not exercised or” renewed. On
the other hand, real estate may not lig
subjected to common interest communi-
ty owuersldp, hut may lie leased direct-
Iy to the association or to one or moro
unitowners for n term of years.

. lu ttds. Act, ‘in contrast to
JP-A,  Definjtion  (20), "Planned
ommunity," is a residual concept.
That is, un{y_common interest commu-
nity which fails to full into tlie ca.ego-
ry ‘of u condominium or n cooperative
is, h> definition, a planned commupity.
Tlm definition also indicates tluit "u
planned community may have a condo-
minium or cooperative as n constituent

element, .. .. .

1”?. befmmpn (2-1),  “proprietary
lease,” dcscrilies that "instrument ini-
tially executed hy u cooperative nsso-
eialiou with the ?urchaser of u unit,
granting the right of exclusive occu-
pancy of u unit.” The term uml its sig-
nificance 1s more fully treated in the
comments lo the definition of "Unit".

18. Definition (25), "Purchaser," In-
cludes n person who acquires uny in-
terest iu U unit, even as a tenant, If
the lease im-inding renewal options, en-
titles 1dm to occupy tliu premises for
more tliun 20 years. Excluded from
the definition, "however, are mortga-
gees, declarants and dealers. Persons
excluded from tliu definition of "pur-
chaser” do not rcceivu certain benefits
under Article -1, such us the right to ii
public offerlnﬂ_ statement (Section -I-
1 nml fliu

02(c)) right to rescind (Sec-
tion 4-108&.. . . .
10.  Definition  (20), "ltcal _estate,

is. very broad, ami is very similar to
tlie definition of "real estate" in Sec-
tion 1-201(10) of the Uniform Lund

Transactions Act.
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Although often thought of ill two-di
uielisiount terms, ~ reul estute Is z

thrce-dimensioiiiil  concept, nml 1
third dimension is iisiudly important ill

the ruiiilomtidiim nml pluniicil commu-
nity context. Where real estate is de-

scribed in only two dimensions (length

uml width), “it is correctly assuned

Iliut tlie property extends indefinitely

nliuve the turlli's surface uml down-

wards to u point in tlie center of tlie
planet. in  most condominium uml
planned communities, however, as in
so-cnllisl "air ngihts" rojects, owner-
ship dues not extend "from the center
of the earth to tlie licnvens" hecaiise
units arc slacked on top of units or
units _mid coiiimini elements arc inter-
stratified.  In such cases, the upper
ami lower boundaries must lie identi-
fied with llic sin, x precision us llie

other houndaries. o

2(l. Definition (28), "Security inter-
est,” eiii‘ompnsscs nny interest “In real
or personal property will. . secures
?,ayment or performance uf nil obliga-

ion.  Thus, for example, regardless of
whether or not the units in i coopera-
tive lire (rented as real or personal

properly pursuant to Section 1-105(u),
a lender's interest In n unit securing
the debt is u "security interest" This
definition is niluptcd “from Sections 3-

02 and.3-103 of the Uniform Land

ransactions Act.

21. Definition (20), "Special declar-
ant  rights” seekslo Isolate those
rights_reserved for Ilie benefit of n do-
clirmit which nre unigue to tin: ileclnr-
nut — nml not simrcil'incommon  witli
other unit owners. = Tlie list, while
short, encompasses thuallY every -S'ﬁ'
idfiemit right which & declarant might
seek in (lie course of creating or ex-
panding a common interest community,
_Any person who possesses n special
ilcrintnut right would lie a "deelnrnnt,”
including any who succeed under Sec-
tion -1IU° to any of those nPhts.
Thus, the concept of special declarant
rights triggers the imposition of obli-
gdtions 0n those who glJossess ie
rights.. I'mler Soet.'-m 1111, those nil-
ligulloiis vary significantly, d_ependmgi
<ixui tlie pdrticular special ilccinrnu
rights possessed hy a particular declar-
ant,  These circumstances arc de-
scribed more fully in Ilie cummenls to
section 3-101. '

22, Definjtion i30), "Time share."

it. based oil Section 1-102(11) _and

é%S) o the Model Kenl Estate Time-
are Act.

23

3. Definition (31), "Unit,” ilc-
Kt-rihcs n tangible, physical purl of tlie
roject rather Him: a_nqht in, or claim
0, a tangible physical pari id llic

=

pr_opertK. Therefore, for example, a
‘limc sharc" t|m|n§ cut in which a
unit is sold In 12 different persons,
ench of whom lias the right In occupy
the unit for one mouth does not create
12 new units—there arc. rather, 12
owners of the unit. (Under tin: Sec-
tion on voting (Section 2-11i*i, a ma-
jority of llic linie-sliarc owners of ii
unit a{c ﬁunllcd to cast the vole as-
signed lo that unit) ' '

Similarly, in n cooperatjve, the unit
rcmuing U ph)fsmal purt of the real es-
tate; its Ieﬁa title ‘is rested in the as-
sociation while tin: right 11 possession
is _belli hy the unit owner under a pro-
prietary “lease. The definition, how-
ever, makes it clear Hint tin-_nssneii-
tlona's interest iu the unit Ih iimiffeci-
eil b;{ transfers of interests_iu Hull
unit to or hy unjt owners. The unit
owner's interest is « composite inter-
est, which consists of mi ownership in-
terest ju llic association, coupled with
.t|qz neqht lu occupy a unit pursuant to
ii louse.

The definition makes clear timt in lim
ense of a cooperative, if a unit owned
hy n unit owner is sold, conveyed, or
encumbered or otherwise transferred
liy Hie unit owner, Ihe interest in niii-l
unit which is affected is the right In
ltosscssion of Hint unit uiitlor i pro-
prietary lease, couPIed with tlie allo-
cated interests of timt unit. In recog-
nizing Hie relationship between |li
physical "unit" mid the nature of a
unit owner's Interest in Hint unit, mid
hy describing Hint relatjonship concise-
ly in llic definition, tin: merged Ad
wns aide to delete tlie ilefiidliiiu of
"cooperative interest" as it was used
in iIMHI'XIA.

21, liefivitiuii (32), "L:nii owner,"
contemplates timt a seller under n. land
installment ranirad would rcmiijii the
unit owner until tlie contract is ful-
filled. As between the seller nml_ llic
buyer, various rights and responsibili-
tieS must lie _a55|?ned to Hie buyer hy
tlie contract itself, hut tlie iissuciiilioil
would conlimm lo look lo Hig seller
(for payment of any arrears ill com-
mon expense assessments, for exam-
ple.) Its Ipn_?_ us Hie seller holds lillc.

Tlie definifion makes it clear timl a
deelnrnnt, so long as lie owns units in
i common interest coitimuiiily, is the
unit_owner of any unit denied liy the
deeliiriition. and is therefore subject to
nil_of the obligations imposed on oilier
unit owners, iilduding the rhl|gnl|||l| to
$ay roliinl - expense  assessments.
his. provision s designed |u resolve
nmhigiiitics on [bis point which have
arisen under several existing stale
SHITtItCX.
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|n (lip Sprrlnl rnsr of I rsjnprriitlvr, nltopninl |ntrrr5|5 linvr lippii nlinrnlril,
vlip ilrrInrnul In Irrnlpil nn Hip chviht mull (tint mill |n tsnivryril In nnnlhrr.

nf it unit nr | il finini mill™ In which

51-104. Vnrintlon hy Agreement

10m "Plil ns expressly [irutlilri] |n |h|S |Act| |tS provislmir ||mY nnt |n7 vnriril
viy ARA'ini'lil, uml rreins cnnfrem o ly It mny win In* vunlveil, A ilrr'Innilit
limy miv nrliimlrr n fiinvi>r nf nlinrnry, nr list; nny nipe ‘Irvicr, In nvnilo w

COMMENT
L wAct IsReiicmlly ijpeigerst to 207NN 1-10,1, tSr/ininiv Tillr< nml
prutiitrTlgrprnt flrvilillily |¥] tli‘ﬁtrgrrnllnn .Tﬁrn“n.n)- Th|5 Spll.lun p”:mlls MHip
ilri'Inrtiiil ‘nf n ronprrnhvp In ilrlrrniinr
m

nf I'nimiltitt Milnrpst  isuiliniui*.lrs mill, Y
w0 liml wiv. wp arg premlle flic pars Whrlimr mill owners™intrrrsls nro-m il

mea I vary mnny nf lls provisions. In O pprsniiijl Jirofiprty. . . .

ﬂ-p“”)A '“ﬁ-“"”’”'-|y”f-”"pv”|p-P”f-“s"’"s of %rﬁﬁ]?iirn!hllli‘iz' fur(ErrTi]'Iiﬂﬁrri]tnth|ill\r/]lmniilfitulﬁ
TLi -

le Art fimy mi g vnr e OF g 1 jintluf n mill, nml fur nhhiju-

L . Aenilih s Hun G sinurpis niiniinnlc n (m i

Sti'llnn” luluplK '+, nppruiii'ti of prahih-  fsuiimnii P'I inriils, mnghr,vnrlnl.

tusie vl NNy ||Igrrrn|ru| rwrpt o Atlirlr 1oFnrl 1 Seriinns | 203, -

tiuyp ifisen v usep IT IS expressly ppr- 10-1l I-JO*I. | JOIl, ami 1-207, iirrmll n-

infllril iy tim “(prills nf Wi, Art ltself. vnrirly nt rirrliuns In ih'ilnfmils nml
R - Prnlpilliuis mill mvnrrs with rrsjirel In ripplienhlli-

2.
In it ATLI3 s (INIMTPI ecr Wi Srinn 3100, (1 nil lounQarim),
spatt MY SPIIIL porveeiiviires U il mny vary o dlisling-
e w1 P arinlis ns In tvluil ritlisliliilrs The nulls
tiniiRi's in wip spinrnlinn. Iu nnli-r mlvumtiiuii plrm il \
o iRt Etreinenats UL proiting grr\inn 2R [, nntmtn nl lrringn
|||pspf rnuurp_mpttfls liy _n|||n||_|t|||f, _pmv- finn). . A ilp'rli'irnu’l may mill any infnr-
e 0 YL o UREL INOTS, i nguli by dirslrrs In-w, il inn-
: ! ! fiisliiun ?n“tmlll!,l,? nl.Uf H-r H h| | nn. .
pig petos UF ML MINQIS.HIS s optam IR n}l/&mllnl I'naminn Ele-
RS e B e N0y memin). rie Att Jirrmils rlini-nlimi
wew o G OVIIR D TIM Uninies nr P nf_limllisl Tlimiiiun  plfinriils iiiilpss
hitinnn N Hip A|| Nrnf Hip ilrrhirnlfnn. r” Il”llnl h | rih_-_ nrt”ml
g nnn 51'031. (Vlnll i

il. 0 speoiiilsrnlrmr nf Hip Xrr- V6
; : TN AL r < ninf  [/fill,J.
Hon ri'fmguuf“”nPi”tfr'r”m“r'm{'t'_“"'T";'n‘fr']'y P Ty s n firrsinnfiHuii 'Riirilini: hurl-
Hip pfnrlim I many Jiithstrinng, pr,  Hull piuuiilnries. uf mills, iiitpss hr
lii*filnrly tllnsjﬁﬂpruserlh_mR_r\||n|_|s_|_n|_| uf Srrl?inn 7 Fm (A/?MYinn's Within
1 <« gt nr- phiuupil Tniniiuinlly Eilll s, AT
hy S|n|n|p fur N itrrinrnul |n srriirr I n')' S“h]”l In |hr |Irm -lSIn”S---nf
uf'nllnrtipv fintn’ nil unit |ur Ihr dlishirnliun, mill mvums uiny nijihr
ORISPrs prenteerin nip sprenaene mil- TACEALINAS amilifiruvrmriils 10 mils.
InIeru_II){ JIn_ripiiinl wip isniilnminium nr I.isg/rﬁﬁrr]ligr-rlr%lz' 1i‘””””“ra““lnn?{S)lh“”K”i{%:
plnmint isniiiniiuily liy "unnnliuuiis mu- ! tiyuitiup 1 11IS).
Sune I vio riiitp ity MillS 10 In e JPIL I IRE provisimis nf wip ilrrinrn.
Inriilo < e Intpri'sls, reimi-  HUM humiiliirirshrliverii - luljniniiii;
mull evppiiue NN LD, nort viisps.  Willi mills limy hr rehirnlril by nffreliil mill
siiili pmvi-rs_uf nlintupy. many riepige. @YATS. .
anls B i |m I 7'l P ||_|m“|y ivilh SR 2-113 (SN nlirisinn 1/
wip typheiinprittistiiu Uf "first Ricierin- | ulls). . 1f Ihr ili'ihimlinn express
et WNIG Simtilin ey [0 [ITOVS. 8 mill limy - siilull) hinl
limiulijuiiis tinspiil fur iiiiuuiiniPiils nf 1ulu tunnr ninrrnulls. .
wip A'Thirnlnii semicieenine suiti mill-— Oirlinn 3-11.1. (I nr fur Soles I'ur-
tors. Tlip Ail h.irs llils prni'lli'r. llth,fS). (rintee I|.[.f.||f|l|n%nb,”||Imyﬁhlll,UIU|U|l_t|
i i i i luih's “uffin's, njiill'PIU°N nffhs's, noi
nlflnljim!p following  SiTlnus  {uriii tmiiil”tmillsC ulnly ||hlh_rI |||rrh||rrr]1_||||nn sn
relini 11-101.  (lirfinilinnn). Al jliT- WOVALS. . LRIFSS ARTdrrinrnin il pro-
inillnns iispil fu « s ilpi‘niinil am| - VRS oftitmisi It il oy
Inivs mny I’ varlil In w e dli'rlienlinii, m'”U”"'” nilvrrlisitic uu tim inmmnii pj-
lull “lint “In " liiloriirpliillon of wip Act, ,/MEMIS.
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Krrlinn  2-1t0. }Kosnncnl In Farili-
lalr Hxnrisr. 1 ftprcial Drrlurnnl
Ittphtn?. Suhjrrt In_Tlie provisions nf
[hr ileelnendinn, Thr dlrilnriin nml mill
nwnrrn linvr_rnnnrin for lim  pur-
isisrs tlrsrrVhril. .

Srrlinn 2-117.  (An rnjmrnl ul llrrla-
rollnn), Tlip ilrrinrnlinn nf u muj rrs-
hirnthii —isimmnn _Inlrrrsl m_m_munllP/
|||ny__n_ppprY Ir-s. linn n Inn llilrils vnlr
In nitirml thp ilis-firnlinn, ~ Any ilnin-
rnligii mny r§)|p|lrr n IniRrr innjurlly.
Srrlinn 2-113." (Termination). " Thin
ilrrinrnlinn . mny “spis-lfy n - inrJnrit
Inrqtl [hnii  HO f)rrcul In_Iprminnfr
nml. In n nun-rrshirnlinl ruimiinn_ Inlrr-
st roiiinumily, n smnllrr |_nnurI|)(.
ij ilcrinrnnt mnl)( rpipilp lim[  fim
mills Im nnlil _fafnivinR, I?_rmmn_lloh
pvpii Hioiirli iiuiir uf llmin Tinvp liurl-
znninl hotiitilnrlrs.

In n molirrnllvr. iipnn Irrmliinllon, Im
itcclnrntlon mny nppplfy Hint nssorln-
Hon rrislllors linvp priority ovpr Iin
rIRhls nf milt otvimrs, nml tiImlr rrrili-
Inrn.. .

Srrlinn 2-119.  (Sights s Srrurnl
f.nul rn). TIm ilrrinrnllnn mny rr-
ipilrr Ipiulrr npprnvnl nf nprrifipil nr-
Linns nf tiult mvnrrs nr Ilic nssorinllinn.
Srrlinn 2-120. (M aslrr Annnriallnnn).
Tin; ilri.*Inrnllon mny pruvhlr for mime
uf thp |Knvrr.s nf In |0Vp|'||”Vp Innril
In Im cvprrl.sril hy n nmnslrr fissorln
Thill.

Srrlion 2-122.  (Ailtlillnn nf lns/irri-
fM ”eal EState) Thn ih"rhirntlon nf
n plnmipil niliimunlly ULlimy [mill 1 ilr-
rinrnnl thr riRlil 1u mhl nihliliniinl rrilf
r.sintr 1o Ilm prnjret wllhuiil sInlliiR
IThp tnpnlinii of Lliml rrnl rsinlr In IlInm
urIRjnnI ilrrinrntinn.

Srrlinn .1-103.  (I'mrrrn of Thr Is <Qe
ela“on). Tim ilrrlnrnlinn  Timy limit
IIm riglil of |p nssorinllull lo rvrrrisr
nny nf 1lm llsl.sl iKinprs, pjrrpl In
ninuurr whirlt illsrrluilnnlps in fnvur uf
n ilrrinrnul.  TIm ilrrinrnllnn mn) mi-
Ilinrizp tho nssnrinliun In iirslrii  Its
rIRhls lo fulnrp liusimc. X
Srrlinn.1-10.1. ,}Exceotwr [Inan|
Members ami O/fifrr.s).  ivixrppt ns
Limilril hy IIm ilrrinrnlInn nr hylnivs.
Iim T cillvp IHlnnril mny nrl for Ilnm
nssuih ill. i .
Seri,on .1-100. #II?Iaus). Suhjrrl In
lhe prayvininns nf IIm ilninriilluii, lim
hilnn.q limy runinlii_nny uinllrr In- nil-
Lyl In Mlind renillreil hy lim- Art.
Srilinn 1-107.  (llpkrrg nf the I'nm-
xioii Inh'rent Cammunitti).  Kvrrpl In
lim pvirnt nlimenlsp pravhlril hy lhr
ili'i*hirnlinn, mnlulcnnn{P respi tisiliHI-
i nre sp) farlth A1 lils_ rerfth 'L nml
liiinum froni renl rsinde Rtihjim-l In rie-
\r/]rlwpmpul rirliln Inurmn In Thr dlrriny-

Srrlinn - IPS,  (Meetings). Tim hy.
Inns limy prothir fur Rpninl inrrtliRs
nt lim rill of Irss Thim 20 prrrenl uf
}Irrg Kvrrullvp linnril nr llm null nnu-

Srrlinn .1-109.  (Qum unis). This r>c
Hnn prrmlls sinju nrY lyiii'riini rnpiiir-
niriils In hr varlril_hy {lm°1) Inns.
Srrlinp 3 410, (Talinff, "Vrnrirs). A
iiiiijnrify InInlrrest nl Ihr nidlliph'
onurrN“of n stiirip mill ilrlreniinr hmv
tHm1 nulls” vnlr In In In rnsl unlrss_lim
ilrrinentinn pravhlrs  nlliprnisr.  Tim
ilrrinrnllim - pmy rpiler liml lrssrrs
vnlr nil spprifinmntlrrs. .
SrrI|Hn 1112 ‘I'nnte aner nr tin-
eninhrnnrt “nf - famnu Elements).
Tlip ilri*hirnthin limy vnry Ihr prripiil-
ORrs nf mill nnimrs” wliusr_nppiiitnl Is
rnrﬁ_llrn_l_.ln nmvry nr riiriliiilirr rum-
mnli rlritinils. ) .
TIm ilrrinen)mis mpy nlsn priivt |1 llinl
n.ismvrynins nr_rirtirihriirp nf -
liiun, ri'Mirnls ilrfrnls — priny piiriim.
lirniirrs nu " :osr I'lnumnit rirmrlilH.
Srelinn 3 L1 (Insm anrr). Tlm ills'
Inrnlinn limy vnry Ihr pun (sinus nf
this sri'lhui “in_nnti-reshlriilhil” iniiunuu
ililrri'st vninnuinlllrs, nml mny rnpilrr
nihliliniin| dii‘iiiriyu r In nng, isiinmitifily.
Srrlinn ,1-11). (Snrfilnn Finish), lip
Irss ulhrrni.sr pruthinl in Ihr ilrrinrn’
Hon, surplus fntiils nrr puhl nr renllicil
In null, nivurrs In prupnriluii In lirir
rimmuii psprnsc llithillllrs.

Srrlinn * 1-11.1.  f.1ssessinmts  for
f. nidiiunii E_rllensem, To Ihr rvirtll
provhlril In Ilie ills lurr.ifnii. isiuiliuiii

rxpmisrn fur [liifillnl
tuiisl hr nsjrssrpil iiRniiisl
tvhirli limy nrr iissiRnnl,
prlisi*s hrnrfiliiiR frivrr

nulls iiiiisl hr iissrswsl mil) ii

mills hrlirfitnl. Ilisurillirr rn"ls iiiiisl
Im noRi RHril In pro|M)riioh 0 rhic, nml
utitity CO'I*l iiiist 1m In I»ro
porlioii (n

ISVf/ogi 2. (Lin 1 for  tirtt-

mrnLi). linlrsR - (lio itci'limliol) pro
v olln'ru'ini®. fiiirf*, Inti* rimrcrM,
nm| ollmr en-s nn* Iren(i«l i GiN<INR
niriils for Urn purposes. _
Sn'finn ) 10, A Uoir
rr)_._ All of Arll<lc .| w inoilifintilr or
\WEiolit* liv iicrrriiioiit @i 4 common In
f_(in_'lu anmnuufy reviricInl 1o ioii rr«
nilin[ unix. o

Nnmni \ 115, (Wananti*i). Implicit
wnrenitlli®!t of tpintily limy In* orlm Inl
or imnlifii'il I»gmsrormrnl. o

Srrfinn } 110, (Klalutr nf Limilnlinn
nn I'rirmntin), " Tin* (I tcur fImlInlion
||m|¥_ [n* tioiilifcii bt nnrctincol of lim
purlieu.

5. While freedom of cotilrnH_ n
principle of i Act, nnd yiirinliini hy
npreomenf &< nceiirditikly ttithly ntidin
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live interest ix real or personal pro?-
ﬁﬂ'}’reaqe(ﬁ_gpaﬁ% llic conpernlive itself Is  rnle laxnliim uf individual parcels of
' o real estale. ~When separate tux as-
Whether uu iiislllulirlitd lenderkcsxmciilx ~ hei-nme  muinhilory —under
this Sedhili, lhe assessment for eucli
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Litx, freedom uf t'oiilrmi does not ex- viewed iis n whole, or wldeh rontniu

tend mi fur iis lu permit parties_|u dis- tinrtillscioliiihlc lerius. See .Section 1-

claim obh%atmns uf good fniili, ire 112, This Swliiui derives from See*
1-113 lion 1-1(12(3) of the Uniform Oommer-

Section 1-113, or_In ®enter jutu con-
Irucls which nre iinrunseiuniiblc when rial I'ode. 3
: : mil/ lawfully iiuikr hams oil Ilic unit
! 1-105. Separate Titles and Taxation _ _ _ . owner's inletesl may or may not de- Illiil Tiiiisl lie Inlsed on Ihe value uf
In) 1II:i ('nojierullve, unless the declaration provides (lint u milt owner's In- pend on whether timt interest is clmr-  tim| iudivfduiil unit, under whatever
terest in ii mill liml its allocated inleresls Is mil esinle fur nil purposes, lliet interned iis, real nr personal property. unjform  assessment jiiccluinixm pre-
TImt issue is not affected hy fids Act. vails in the stale or locality. Impor-
huwrver, Im* hy oilier sluie "law which  tsally. no xepnrule lax hill on llic com-
mon ‘eh'Ineills is lo lie rendered lo llic

interest is personal Frope.rty: I''luit Interest is subjcei to Ilie provisions uf
nle liuniesleud exeinplinus|. even If Il Is personal pro|K>r-

linseri referenee lo s

Iyl . .
(Id In a condominium nr Flanned community: o
t owner oilier limn u dcclurnnt. eucli unit Ilint lots

1) If there is nny mi

(1)
lieen ereiileil, together with Its Interest ill the cuuiuuui elements, cimstilule.s

fur nil purposes ii separate parcel uf real esinle. _
12) 1f there Is nny mill owner oilier llian u declarant, each unit must he

separately taxed and ussessed, uml mi separate lux nr assessment may lie
remlered "against any common elements for which a declarant lias re-

served no develorpr_nent rights. S _
ihe common elemeuls for which Ilic declarant lias re-

(e) Any portion 0

served nny development right must lie separately taxed and essessed ii-.'ulnst
Hie declarant alone is liable for payment of timsc taxes.

Hie declarant, un _ al (
(dl 1f there is no unit owner oilier Hum : declarnur, (lie real estate com-
prising the coniiinin Inleresl cnmnuiulty limy lie luxed and ussessed in any

imimier provided by law.

COMMENT

[. Snhscelion ill) nf ild_s_SceIiun
follows lhe .MIIIit'A [irvisiinis.  The

chiKsifieiilion ¢/ lie- -ill and its nlli-
property nr us

giiled inlereill- i e
personal pic significant  fur
purlHiM's nl Mcrs os lemire,
sales. rcir iriiiisi 1 luxes,
Prnpeny ir- e uml diilicrlliilief-
luxes, [i- | inlesliile Hiiccessjuli,
innrignge .ng, ihe perfection, prior-

liens, ~ und

1y “mid  .n'orécmcut " uf
rights nf icdcinptimi. o
ubsection (nl resolves nil iiiiliurliui(
lhenrctic.il mid _prnctinil issue  which
pervades the cniipcrillive fiehl:  wlililj-
cr n mill owner in u cisiperalive holds
~ inleresl in real nr in pc_rs_nnal_pr%p-
icty. . Siihscctiun ﬁnl_ periails llic dc-
elnrnjit In decide lluil "issue fur each
euupi'ralive uu u prnjecl-hy-pruject Ini-
Sis.
The issue arises frnni lhe fact (lull
lhe unit owner's inleresl ju llic cooper-
nlive Lvpicully 1Inis elenienls uf Isiilt
real und personal properly, = Ills inter-
est includes hulli u benéficial inleresl
il Ihe lissucililluil—gither  through
sind; ownership nr meiiihersldp— which
is clearly i persomil prnperiy inleresl.
nml n Iu_nq lerni "sproprlelnry™ or own-
ership_inleresl under a proprietary
lease in mi iipitrluiriil—dearly nn in-
terest in real estale. )
While this is iu_many ways n_h|Pth
theoretical issue, it has mnriy priu-fictd
consequences.  For example, if llie

unit owner's interest is u reul esinle
interest, then Ilull Inleresl—aside from
Ihe assurialfoil's inleresl—may lie sub-
jei'l lu real properly taxes mid conve)(*
illiee taxes: llie rcroiding laws would
apply In eimveyiilieo uf those iillcrvhlin:
wit reul esinle furoelosnre laws would
apply lo fureelosiire uf ii lieu agaliisl
lliyse inleresls. Moreover, n security
inleresl ill the unit owner's slock nr
mcmberslib — certificate would _mil he
cffce'lve against _ihe slack without a
security fiislrumeiK being. recorded nil
lhe laud records. In gelierul. none in
Article Il of llig._filiform (‘oninierdal
('ode would he iiiiidienhle lo llint inter-
csl, mill all uf llia conveyancing rules
would upply. _ _ _
_Du (lie" gther hand, il the inleresl is
it pen «ill properly Interest—Im re-
sult required hy. this Section iu llic_ ob-
scure of w provision_ ill the decliiriilinli
timl - The inleres| is real properly—
llirn all uf Arlide Il id llu- Uniform
foiiinicrciul (‘ode would apply Iu se-
curity Interests Il the tlllil. “the reul
estate convoymidng rules would nut
npply. wua the interest would he ireiil-
ed fur nil purposes ns personal proper-

ly,
y2 This-net, uf course, wuuld apply

in nil respects regardlc-* of the char-
acterization of the imi. owner's Inter-
ests. Thus, fur example, recording of
(lie declaration is required, whether or
not tliu owner's interest In a cooptru-

20

may permit leans lu he made hy cer-
tain inxtiliiliviiiil leaders only 1f se-

cured hy nu interest in real estate,
| If a_anil owncr'ii inleresl

real property iiitcrest, reeurdnlul)u of
rec-

llu* proprietary lease iu llu- him!
ords im rnuximi-live notice of the unit
owner's rights. I ihe unit owner's ill-
leri-sl is 11 personal properly inleresl,
risunlutiou nl the lease in” Ihe land
records would he ineffective ns con-
slruclive notice of Iluil Interest, mid
Article Il of the Uniform ['ommereinl
Code docs mil provide n mechanism fur
filing evidence uf lluil ownership inter-
est. ~ 11 is likely, however, llinl "holders

of security inletesls in units which im-

personal properly would adopt i Pro-
cedure similar to lluil billowed iu I]lj-
nois willi resFect lu land trusts, which
have lieen held lu he persomil roPerIy
in timt state. Under Article 1 uf Ihe
Uniform Uommerchil “nic mid Illinois
common law, the st-cu, -d_parly files
notice of the lieu und the lie., is there-

ﬁé{ rBﬁEKﬁIéE?d for > years, .vhen il must

m Snhscelion (hi integral x the lan-
guage_,,q_f_,,UOA uml UIUY re a,rdm,P
undoiiiliiiintH - mid plmiued cominmil-
lies.. A coiidomiuium ur plmiued colli*
inanity limy he created, hy ihe rrrordu-
lion uf a dcrinrntion ,0ng liefnre the
first unit 1S conveyed. This happens
frequent]yl_ for example, with existing
n-ninl iipiirlinent projeels . which aré
converted julo either isimhimliilums ur
plmiued ‘13|m|uum||e||. Suliseellun (dl
spares thn local taxing authorities
from having lo assess ouch null sepa-
rately nnlil"such lime as die declarant
begins conveym? units, ultliuugh sepa-
rate assessment frnni ihe dale Hie
cimimtm interest community is crenled
mny he pcrmillcd under general slate
law, whiell permils or requires scpu-

9 I-IuC.

ji. cumiiiyn inter
iden |an|!;.veﬁ||n|eu

(Id In condominiums and cnupcrallvcs, uu zonin
estate use law, ordinance, ur regulation mny pruli

association or the unit owners collec-

tively. even th_ouq_h, ill lhe context of
Is pimimsl ctnnmimilivs, Ihe coiniuiiii eh-

meiils owned hy Ihe unsocialinn migln
he suhjeel lu tiixnliiiii us ii separately
owned parcel of real estate, in llic ab-
sence of this provision. Any. columns
cleiucnl subject |u ilevcinpingiit rights
however, must lie seParater assessed
and taxed lo the ilcchtrmil, .nr Subsec-
tion (c), ill recognition of the indepen-
dent economic value that lliuse devel-
opmetil rights Imve. This wuuld lie

Inil* even 1f (lie ren| esinle suhjeel Ju
development rights is a_purl uf llic
ctniimun inleresl cinumiiiiily nml law-
filllv "owned" lP_y t_h%tnml ow?ersI iu

mop, singe Ilic rights are in fuel uu
ﬁl?g&topthe eclarant.g

0. If there is any dimht iu ii partic-
ular stale whether i nnil occupied us ii
residential dwelling h entitled lu treat-
ment us any uthci residential smqle-
family deinChed dwelling under The
homeStead stains this Section should
lig oFmd to. ensure ilml units lire
sim ilarly frented.

T. Unlike llic lew uf smile slates,
this Sceliun im|»>.s uu liiulliiliims on
ihe power of u jurisdiction lo lux mills
Imscd_on llie_fair market value id llic
iudiviihinl mills, rallier Thim on [n*
project ns ii whole, lu most jiirisdic-
winn, €Xperience has shown Hint upon
cniiversion of an iipnrimcul hiiilding (u
a_roimjum inleresl form of ownership,
llic fair market value of Ilie unils ex-
ceeds Ihe fair market value uf luil
building prior lu conversion. Accord-
Ingly. « jurisdiction under this Act mny
impase reul esinle luxes mi common
inleresl commtiiih'y mills which reflect
Hie fair market value of limse mills in

Ihe.?am? wa t#ml fhe urisdiction lux-
esoila-r forms of real estate.

Applicability of Local Ordinances, Regulations, and Building Chdcs

In) A building code limy rr|1|il imp_o%e _Iliny reﬁluire{nent upon nny slritirln_ie ||Iu
st cjim c nut impose upon a sica
Fntetl Tnger ¥ dilESEnt forn"u 1" aBioRtg, UPoT @ physicall

?, subdivision, ur other real

opernlive form of uvvnership or impose nny requirement upon a condominium

Iﬁ]ignﬁ?'}r?EIéjrtl\éoiNVflyF@u“ ?’OVHHhLFQJivJWe[)rQﬁ?p.“pOH n physically identical develop-
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(i' Kxt.rpf ns provided In ftiiilisi'elinns In) it (11l 1lit* provisions of llils
(Art]| tin mil liivnlliliilo or modify nnv provision of nny liiillilliir rode, zimlne,
viilnllvIkliiii. or nltorr renl tsintc use Inw. orillniiiui*, rnlr. or rceiilnllon jptv-

(*mine lu* uso of rrnl ostnlo.

COMMENT

[. Tho porpovr of this sooilrn Is to
rrscdvr lhr rrlitfive rolrs nf Ilv sinle
nml [nonl t-oijumuniMes in roeolnling hr
rrendinn of “oinmuu Inlyrrsl onminniil-
[lrs. Thr undcrlyluR isnirrpt Is In mnke
vienr Mini Thy tiinnioifinlily” Inis n linill-
loillr Inlrres| In rrentplifin _lhr nsr of
renl rsinlr, in msnniniirr with lone rs-
[nhlislinl minim:, hnihlinn roilo mol sint-
lin ?r,mllrrs= nml. Mini snoli. prinllirs
roiMtnir o linvr ripinl nppliiithillly In
rniniiion inlrrrsl eroiiiniiinilirs ns Miry
*In to an rrnInIn{Jrnpt-lﬁ. illi ro-
sprel o forms of mvnrrshilp, however,
(liis  Arl, ns n sinlr “ranrimenl,
prrrmpls tlir field nml nemrdincly, ex-
trpl os pravhiril in Ihr Arl, Thr mnnlr-
ipnllly. mm- mil reRiiliile Thr form  of
?\X\!nershrp.lnls oplsisril lo ihr nsr of

int rrplrsindr, . .

|P. m)hswqr,nl, wllli thr ronrrpl jlr-
nrrlinsl I roininenl 1, suhsrMniis (nl
prohibits ilj *-/ImInnlory npplirnlinn " of
hnllilink:_rnilrs_nenlnst titinion [nlrrrs|
r |n||||||I||fIrs,!|¥ lornl va,,lnnhmf nil-
[hurlMrs.Tims. [f n luhliiim rmr Tin-
P.OSYS it rripirrmelll nlilelr mniinl - hr
liirl If proprely Is mynril iis n rinnmn
injrrrsl ro ,\n?nly il nhir'l |vor]h|
mil _hr viohilnl 1" nil of Mir proprrl.v
roii'il illint; thr roiiimon Inlrrrsl i-oui-
liojnll.r were otvnnl_hy n sinelr otvnrr,
Mils Srello [l ninfers il itnhintnl 1o inIy
Mini rripilrrintlil or reslrlrllon Inlht
rominnn_ [ljli'trsl rmumlmlf{y., h'or rs-
nniplr. In_ln* rnsr of n. Mrfi-titer npiirl-
pirnl. hoihlitik, 1t a hillldlng rmlr rr-
|p|,||r|r|nm||,l,|rrr]1p)os|0|i n m||n|rnum |r§
w3l riling rme‘ npnrinirils wo
Imj ?rrvmn, 1" rrninl Iﬁ) m’fnnﬂ Y|V||| |-
Ini; from lirliif* hull’, Mils Arl would
nvrrrlilr nn rnp”rrmrnl Min ,,..d][]h|
impose n highei " flrr null rnlliik Tir-
[ttcrn I[HIN(nrtlM. nmrrly - hrelllisre Thr
srtnr hiilhline niielil Is' mvnrl nn
rommon Inlrrrs| ,ron||n|||||l¥.
N Wlly o Siihsritllon 1n) - prevendn
illsi'rimInnlloii  nrliml _nil. forms. of
rominon lolrnsl roioiiitiiilllrs  ninlrr
huthlin: isnli'S. S'nhsn lign. (h] ilnrs mil
prrvent lornl Inw  nmliliK™ diiMiorIMrs
from ijs|ne r.unluf¥, miiimirvintini nm| olli-
reorenl rsinde reRiihiMnus In sprrlfinil-
ly rruninto the phitinnl I'linimiinlly

form of nlllnrrsh,lﬁ in rvnys iliffrrrnl
from rrninl prajnl. or infithimininiiis.
Tills . mlislim'Mnti ‘simply rrengnirrs thn
existing prm tier in ‘sarnr roioljiiinIMrs
thill prrmlls ii lornl zoning hniinl. its n
ronillMon of_?runtmg_ n_rluslrr housin
zoning Prrml _fo rcipiirr Mir right of
prior- pinn nlijirmrl.” However smli
rrgninMous mny mil_hr nsnl lo pm-
srrilw [hr rnmioiniiiliitii nr ronprvnlivr
form nf ntynrrshlp, or lo. mlis'rriminnli’
ngninsl llirsi* 1\vo" lvprs of rommon In-
frrestisniiiiiniilfles, Arrordingly, n
roninuiully ronhl mil prnrnt n niiiiln-
riiiijuni rinivrrsfon hy npply lut; srihnrk
npilrr?. Mis—hrinren, 7 npnrlllli‘lils
ivhirh ssniih! mit npply if njl thr npnrl-
inrifls wire mvnril hy n s!_n_Ple on nrr.
or hy_rrpdriug inorr prirltiiifr for ism-
lioinfiilr ng IImii fnr reninl nfinrlinriils.
o, Snhsi‘i'ilon (r| ninkrs rlror lhni.
rxri'pl fur |lmprohihithin, on dlsrrim|-
nnlinn ngninsl “rnitinion inlrrrs| rant-
niliiiMrs nmlrr building nnlrs. nml r\,
repl for [hr prohihllin®l oil Thr nsr of
zonmP, sitlulivision nml tillirr. rrnl rs-
nlr nns,llnr{I_mJJnrrls, nr tr|rr|1I lions In
nn or Jlisrtinijnnlr. ngninsl enopern-
nvrs nmf 1sini |n|I||[|||nsg. (Im A,r?p Inis
no rffrrl ol rral rsinir nr- piTsmml
proprelv Inns, h'or rxnniplr n,,Pnrhr-
dInt pnrerl nf renl rsinle suhnjitird In
llm riimmnn Inlresk nintannlly - form
of ,owr]erspm mlght h( of surli sug
Mini- nil of Thr rinl rsimr Is rripdre
lo support n proposed d,ensnplk of nulls

or In snlisfy minimum_ si'flm re(f]uue-
nn<ills, ~ Cmlrr llils Arl, Purl of jihr
sohm/llril renl rsinir might hr snhhst

lo i ilrtrhipiijrnl right <-nliflini; thr dr-
rinrnitl 1o “nlllutrnn= [f from Mm isiiii-
mini Inlreesl cnmanjitnlly, linf Thy mrrr
resrrviilloin of - Mils right  would  not
ennsMhile n subdivision of tlm ,Fnrrrl
Into srpnnilr mynrrslilp, 1f n ilrrinr-
nat or frn losing Irmlrr ill nInlrr
||||nr, sought o rxr[rlsr hr oPhon In
vithitrnn™ “thr rrnl rsinlr, fionmrr.
wlthdrwid uonhi rrnslllillo n nnhdlvi-
snli nml_nonhl hr lWirglil If Mm rffrr|

of witl.dinwnl would At In vininlr srl-

hark rripilremyriils, or lo rxrrml lhr
oIrlislly of noils prrmlitrd nn Mir rr-
innIninrr pnrrrl,
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I 1-107. EmInrnf Domnin

(nt1f nomill Is nripilri‘il lit vitilnmil ihilinMii or p.-ul of n unit |« nnpilri'il hy
rinlimnl ihimnin Inn Inc Mm milt ounor wllli n irinmint Mini mny mil ptnril-
rlly or Invvfully Im used for nny purpnso prrintMr.l hy lim dm htrntluii. lim
mvnril nmsl Inrimh* comprnsnlinn In lim mill onnrr for llinl mill mol Its nlln-
rtril Inlrrrsts. nlm thrr or not nny nniminn “Iriiirnls mo m.pilri-il. | pun nr-
epilsiMon, unless Mm derirr nlitrrw Isr prm film, Mini null's nlhmninl Intrrrsls
nrr nninnmilenlly renlintiil lo thr lomnliilne mills In piopoiilmi In Thr
sprefivr nthmnlotl InlrrmIs of lliosr mills bhefore Mm Inklii):. mol Mm nssorln-
lion slinll promptly prrpnrr, rvnolr, iiiiil rrroril mi miminliimiit lo llm dotln
inflon rcflrrllitg I?lm rentlorntlons.  Any rriniiiml of n mill mimlnlii? nftrr
purl nf n-mill Is Inkon imdrr Mils snhsotlion Is lIm renflrr n lomimni rlrm rnl,

Mi| -Ixrept ns prm hinl In «nliserlling (nl, 1f pnrl of n mill Is mipiltril hy
'Inini*iil ihmmin. tlm mvnril must conipmisnli* Mm mill otvnrr for llm roitniMon
lit viiliip of Mm tmU riiil lIs Inlrrrsl In Mm roimnou rirnirnls, vvlirllior nr nnt
nny rsitiuuoii rlrniciils nrr nnpilrril. - 'pon diripilslilon, imlrss ihr ilrrrm nlli-
rrivisc provlilm. 11 Mini null's nllomIrd inlrrrsis nre* rcilurrd lu Frii|nirMon
to llm rrilurllon In (In* slrrof (In* imlf, or on nny nllmr hnsls sprritlrd In Mm
drririrnflon mol (I lim portion of Mm nllornfrd inlrrmIs dlvrsfrd from Mir
pnrlliMly di(s|nlretl mill nrr riiloiiinllrnlly irnthinitrd in lim| mill iiiiil In Thr
ri‘inninitif; nulls In proporlinil In thr rrsN'rllir nllorilfrd Inlrrrsli of Min-m
mills lirforr Mm fiihlnu, wlifh llm imrlinlly iinpiiinl mill piiiiirlpnline In Mm
renflornthni on llm Intsls of ||r rrtinci'd nlinriilm | hilrrrsts.
fri 1f pnrt of Ihr riiniinon rh'iiirnls Is iiripiliril hy rtiiinriil doiniiln, [hr pm-
Mon of ihr itnnrd nilillminhh* In Mm lomnion rlrnirnls tiikrn imixl hr pnhl In
[hr nssorin(lon. Culms Mm drclimiMnit providrs ollirnvIsr. miy potMon of Ihr
mvnril iiMrlinilnhlr to Mir nnpils|[joii of n lniilril riniiinoii rirmrnl nmsl hr

ripnilly divlih'd iimone Mirounrrn nf llm mills In nlilrli Mini Minllrd roiiiliion
rirm ril tvns nllornlril nl Mm Minilnf iiripilsitimi.

(i Tlm rnurl ilreeer nmst omrrciirdril In rvrrdv [rnunly| In nlilrli nny por-
Mon of IIm roiiimon Inlrrrsl louimunily Is Inrnlrd.

COMMRNT

L TIm preivishms nf 1I'ls sliillllr nrroon Ihr loisis nf slrr, If i-hihl of Ihr
lio] Inlomlril to ".np_Plnn'_ Ihr nsiint nulls nrr nil dipinl in slrr mol onr_ls
rolrs. of nninrnl dnlotiln hilt mrrrly fo Inlrr iis hirer ns llu olhrrs, Ihr iillo-
?H||||h'|r|1rnt |||osr§| rolrs Iln| _mhlrr__ssllnl: IrnInIKlm_Irr_rlsts |nolrl]lhll LI fo|r '\}lhr
[ unb>ptr prnhlrins  wlilt'i rniinm urkl imil pml Iy fnr rlirh nl Mm
-Io_m_nFn r fsrs_pln [hr rmWrxi of i rom- onlhr_r_ rluhi m”ls_.
mini Inlrrrsl iomumnUy. Nrvrrihrless, Siipposr  Moil cum of Mm snmlirr
hrennsy thr Inw nf rniinenl jhiinnlo ilif- mills is rroiotnl from IIm_igjiiiioii In
frrs nhirly nnintie lor viirithim sllll-s.— Irrrs) eoiiinmolly ly n eoiidritlilllli: nil-
thr Tnw of nil'll sllir shollhl hi rr- Miorily. _ SlihsrrMon™ (ii) piochlrs._llinl
virnrd lo rnsnrr Mini lhr rniinenl do- [hr idloiiilril Inlrrrsis wnnhl iniloijinM
ftinln_rmlr nml Mils Srrlinn nrr pruprr-inlly shift, ill 1hr Mine of Mm lukine,
ly [iili'i'rmlml.  i'nr['diioph’, ftnhsrr-so "Mini  Mir Int[*rrmill veniihl lour
lion (i) uses Ihr words "Ihr nwnrd LWIilh® il of Thr stanll nulls
nmsl Intindi’ 'ompnisiMhin _In_llm unit — wuuldhiivi* [T+

iy R AT P
et ot oarisi, forolh o BUREES: ISR S
praprinli* msr. aml Wir i-rellon dors fiol ~ 0f Im smnth-r nulls v oil'.. Inn m

g o ] Mir. i1-nttim i’ hull lm; um [ gmudr.
it l\;\(l)-illl\'lrlesnu%ih s Inkrn pr piirMniIK Sillisri-Moi il DFOV%S thn| 'mn’?‘(g‘

lilKen-. iy runiiiriit. doinnni, Hils sr'Mo

i 1
hfill'd Inlrrrsis  would niiloiiinth iilly
It

prividrs” for , rmihuhUIm, of Ihr nil,-  "hf' I"»"hilly mIn
turd Titlrrrsis nf nil nulls. » '»"?-f%'r-' i TIE it ol
. ey o oL LI, .
(A MILh | ) ] Noll* licittin- fW_ll ) f!cn s [rirl

Siipmw timt  nil pln**fitrel tnkcii - unit  \Witrrilmid  In Imlf It

In n!iinlt c?mmon lutrrrst inijiiiiijult.i  former <hw ilhem ntnicoii timt ilm ol
wore *»rilthimll> nllointnl to tin* 1inl** loritsi| iutrrrstn nre <mh ImIf p< Titrijr
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us before tlie In_km?, Itnilicr, (but
unit participates iu llic rcpllociition iu
lireM>rtion to its reduced size. TImt iu
why. tlie partially tiiken uiiilu' renllo-
ciilcil intercuts ore 5*JB% rutlicr ilnin
r.%. . . o
1. Aii imporlunt issue ruiscil liy |llia
Melion is whether or nut u goveriinicn*
till hinly acquiring u unit Ay cininciit
iloniain " Inis. 'u_right to nlso “tukc timt
unil'u iilloi'iitcil Interests uml thereby
assume membership iu tlie assoeintiot
hy_virtue of its power of einiijeul do-
|uiiin. ~ Wliile_there is lio ipiestiou timt
n govcriuucniid body mny ueiltiire nny
reul property hy eminent diumiin, there
is no ruse” law on the question of
wlieiher or not tliu goceriimciittd body
limy lake u unit ns port of u common
intérest rnuiiuiinily or must tukc llic
unit und Imve llu- unit e.\eluded from
lm eolninoii interest ciiinmuidty.
Suln-eliofi (i) merely reipiires timt
(lie inking _bod;; eompeusiilc the unit
owner for nil ot Ids unit uml iis nllo-
cnlcil inleresls. wlieiher or not uny
comm?n elements  nre licipjjred.. Tlie
Aei also reipiires ilmt llic ‘illoeuictl in-
terests are  miluiiiulieiillv.  renlloenled
upon Inking In the remaining upits un-
less  llu- “deeree provides ~otherwise.
Wlieiher or not Iin- deeree limy consli-
liifliolinlly provide olherwise in "lhe ense
of u pnilirninr inking (fur example, hy
iilluenling llu- ullueulcd inleresls to Ilie
governmeént) is nu iiimusuered ipies-

tiuy.

d. Il tlie circiililHliiliges, of u inking
of purt of w iiuii, ii IN importnnt lo
Imve smile ohjeelivu tesi ii. wliieli to

lueiisiire llm purlinn of ulloguieil inter-
ests to lie rculloeiited. ~Suliseelion (Ii)
sets fortli u formiilii liuseil on relative
sile, Inn permits tlie deeliirntiou to
vury tlm] fo'imiln_lo some oilier more
uppropriiilr furmiilu iu « purlieninr
circumstance. . Tlie right In vury lm
formula in _tlie deeliiviilinn is inipor-
tnut, siuee il is elenr lInn tin- formula
scl forth iu ihe stutuin limy_ in some
instances resul; in gross inequities.

EXAMPLH 1

Suppose ju s roinmerrjnl cnniinon in-
leresi eoniiminily consisting of four
units, rneh unit consists of u factory
and _parking lot, end  the deelurnlion
provides Ilmt eneli unit's common ex-
pense liability, ineluding utilities, is
e?u_al. Suppase further “timt the ureu
of ihe, fuetor% building und Parkmg lot
iU, unit number 1 nré equal, nml timt
V] tlie parking lut Is tnkeu by eminent
domain, leaving tim factory nnd % tlie
lot intnct. Under tlie formula set out
in the statute, unit number one's com-
mon expense _|IUbI|It_¥_ would be reduced
even though its utilities mu%_ht not he
reduecd nt nil, thus resulting In a
windfall for tlie unit owner.

AW.LULLIT £

Suppose ilmt u common interest
community contains ten units, each nf
which is “allocated a. undivided in-
terest In the ussocintion. _Sup?ose fur-
ther timt n t_akmg? hy eminent domain
reduces the size of uily of llie units hy
0(1%.. In such ease, tlie. owuersldp In-
terest uf all [lie units will he renlloenl-
ed so timt tlie partially-taken unit has
a )0 wnili\ided inleresl in tlie common
elements and llic remaining Il units
each Ims a 719 undivided interest in (he
common elements. Tims, tlie pnttiul-
ly-taken unit wan @ common element
inleresl equal to ~ of tlie common el-
ement Interest alliicated to caeli of tlie
oilier finiiti.  Note tlmt this is not
equivalent to Ihe partially-taken unit
having u % undivided interest and 6I|e
remaining 1) units cncli having a 10%
undivided interest.

li. Even before the amendment for-
mally acknowledgmg the reallocallon of
percéntages. required by this section is
recorded, tlie reallocation is deemed to
Imve occurred simultaneously with the
taking. This rule is ueeessury In avoid
tlie lialuu, that otherwise could occur
between tlie inking and tlie reallocation
of interests, votes, nnd liabilities.

§ 1-100. Supplemental General Principles of Law Applicable.
Tlie priiii 'pli.s of law uml equity, Including the Inw of corporalinns |nml nn-

liirii'piiriited iissoi'Ininsiise, tlie law of renl properly, nml the Inw relative to
ciiliuclty lo_contract, principal ami agent, eminent domain, estoppel, fraud,
laisrcpreseiiliiliiin, duress, coercion, mistake, receivership, substantial perform-
ance. or other validating or Invalidating cause supplement the provisions nf
llils i.ret|, except to the extent Inconsistent with this [Act],
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COMMENT

il.. This Act displaces ?xisting law Fu..illuslruliou. no listing could he ex-
reluting to common’ Interest comnuiini-  Imiixtive,

ties and oiljer law only as slated by 2. The bracketed language ismrcm-
specific sections uml hyv reasonable im- ing unincorporated associations should
plication therefrom. .Moreover, unless lie” deleted 'if the emieliug slate re-
speeificully displaced, hy this stuliitc, quires incorporation ot ji unit owners'
common Inw rights, lire “reluined. Tlm  assoehilion. ~See the piiruilel language
listing given " th's section is merely  *niituiucd 1 Section 3-101.

§ 1-109. Construction against Implicit Repeal

This (Aet) being n general act Intended us ii unified coveriige of Its subject
mutter, nu part of It shall he cimstnicd to he impliedly rcpculcd by subse-
quent legislation if llint constructliiii cun reasonably he uvnldcd.

COMMENT

This section derives from Section |-
IDi of the Uniform Coinuiercinl Code.

§ i-110. Uniformity of Application and Construction

This (Act| shall Ist applied uml construed so us .0 "ffoctunto Ils general

gurJ)ose to make uniform the Inw with respect lo llic a-bjcct of llils (Act)
mong states enacting It.

COMMENT

This Aet should he construed In in— Brotectmg consumers, purchasers, uml
eorduneo with its underlying purposo Dborrowers agninst common_ interest
of making the luw uniform™ with™ re- commumt% pructiccs which limy cause
sped to all forms of common interest unreasonable risk of loss to them. Ac-
conuniiilllies, as well as the Pur_pos_e_s cordiagly, lIm tesi of each section
stilled iu llic Prefatory Note of singili- .should” hi- read ill light of the purpose
tying, clarifying, and”modernizing llm nml policy of the rule or principle in
law “of common |ntfr?st eonu |#|||Ie, %eﬁtlon, and also of Ihe Aet as a
Promotmg tho illlersfule flow ot funds ole,

0 common interest communities, and

S 1-11L. Severability

if nny provision of this |Act] or Ihe application thereof to nny person or
circumstances Is ludd Invalid, the Invalidity does not affect other provisions
nr iipplieutlons uf llils [Acl| which can lie given effect without Ihe invalid
grrgt\)/liesmns nrnpplieutloiis, nnd to this end the provisions of Ilils |Aet| lire sev-

§ 1-112. Unconsclonablo Agreement or Term of Contract

(u) The court, upon finding as ii nmlter of luw that u contract ur contract
clause was unconscionable nt Ihe time the cniilruet was made, may refuse lo
enforce Ihe contract, enforce Ihe remainder of the cmitrnet without lhe tut-
cmiscloiuihle clause, or limit the application of nny uiieoiiselonuhh! clause In
order to avoid nil uiimiiscinnnhlc result.

lh) Whenever It Is claimed, or appears to the court, timt a contract or uny
contract clause Is or mny he iiliconschmiilde, (he parties. In order to uhl the
court in maki_ng the detcrinliiuthm, must he afforded ii rciisunnhlc opportunity
to present evidénce us to:

[1) Die cuiumecrclul setting of (lie negotiations;

(2) whether i party has knowingly nkcn advantage nf Ihe inabilit?/ of
Ihe other party rensnnuhly In Prole*' Ids interests hy reason of physica
or menial Infirmity, illiteracy, lie.ldllly lo understand the language of the
agreement, or similar fiietnrsr



