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j  / BILL SHEFFIELD, GOVERNOR

)  U LfU U ‘c./ i.i -JU

B K I-A ltT M E M  OF ADM INISTRATION Alaska !Se„

D I V IS ION OF TEL ECOMMUNICA TIONS SER VICES
PHONE: 19071465-2041

M arch 18, 1985

Honorable Mike M iller 
Chairman, House Judiciary Committee 
Capitol 122 
Pouch V
Juneau, AK 99811

Re: HB 140 - The "Teleconferencing Dill"

Dear Mr.

For your information, listed b e l o w  are some points to 
consider about HB 140, an Act related to teleconferencin g 
under the Admin i s t r a t i v e  Procedures Act, better known as the 
"Teleconferencing Bill".

1. What will HB 140 bill do?

:manChairman// (/

° Amend sections of the Admini s t r a t i v e  Procedures
Act (AS 44.62) to p ermit the use of 
teleconferenc ing for the conduct of State 
b u s i n e s s .

0 Clear up the legal issues about teleconfarence
use; specifically p ermitting the use of 
teleconferenc ing for q u orum counting, v ot ing and 
taking public testimony.

° Direct that procedures be developed for adequate
public notice, av ailability of materials at 
teleconfe rence sites, and identification of voting 
m e m b e r s .

2. W h o  will be affected?

0 State agencies, boards and commissions
0 The general public through increased op portunities

to p articipat e in government decision making from 
local locations.

3. How will they be affected?

0 Groups presently  using t e leconf erencing will have
the opporv unity to continue and to expand the 
types of b usiness conducted by teleconference.

0 N e w  users will know that use of teleconferenci ng
is "OK" from a legal standpoint.
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4. What other benefits will this bill bring?

Increased p a r ticipatio n by State agencies in that 
more people will be able to participate wit hout 
the associat ed high cost of travel.
Increased partic i p a t i o n  by Alask ans throughout the 
State in public hearings and decision  making. 
Potential cost savings for State agencies in using 
t e l e c o nferenci ng in lieu of travel at appropriate 
t i m e s .
Cost savings to members of the public who  will be 
able to provide input w i t h o u t  traveling great 
distances to do so.
State a gency business can be conducted more 
q u ick ly and efficiently.

5. Will this bill result in t e l econferenci ng 
complete ly replace travel?

NO! It is intended to permit te leconference use. 
The amount of use of this technology will remain 
at the d iscretion of the us ing groups.

No operat ing or capital funds will be needed.

Cost savings can result w i t h  passage in that 
t e l e c o n f erencing is cheaper than travelling.

I hope this information will be helpful to you and the 
Judic i a r y  Committee. Please don't hesitate to call if we 
can be of any further assistance.

6. H o w  much will HB 140 cost?

Sincerely,

Sioux Plummer, Director

SP/dk 
6 . 6/DTS3
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COMMITTEE REPORT 

HOUSE

F U R T H E R :

D a t e :

T h e  C o m m i t t e e  o n
J U D I CIARY

h a s  h a d
HP. 141

"An Act relating to the parole, of offenders *. and p r o v iding for an 
effect ive date."

undt consideration and recommends:

d o  p a s s  [ ] d o  n o t  p a s s

d o  p a s s  w i t h  a t t a c h e d  a m e n d m e n t s ( s ) 

r e p l a c e  w i t h  C S  f o r  !  I ' ; }c! I (  U  Q  ^

a n d  r e c o m m e n

[ ] s a m e  t i t l e  

[ ] n e w  ti t l e

A N D  a t t a c h e s  a " L e t t e r  o f  I n t e n t "  [ ] N e w  F i s c a l  N o t e

[ ] Z e r o  F i s c a l  N o t e  A t t a c h e d  
r e p o r t s  it  b a c k  w i t h o u t  r e c o m m e n d a t i o n

C o m m i  t t e e

I ]

[ ]

[ ] r e f e r r e d  t o  t h e

M E M B E R S  S I G N I N G M E M B E R S  H A V I N G  

O T H E R  ". R E C O M M E N D A T I O N S :

t i j f  f ’ffr'fjfJ ~
cZS-A.* f-w'a /

I f
C H A I R M A N



J S ia t e  ^ t^ x d v A m t

House Judiciary Committee
Pouch V  

Stale Capitol 

Juneau, Alaska 99811 

(907) 465-4990

L E T T E R  O F  IN T E N T  

HB 141

In c o n s i d e r i n g  C S H B  141 (Jud) , the J u d i c i a r y  C o m m i t t e e  

of the H o u s e  o f  R e p r e s e n t a t i v e s  i n t e n d s  the p r o v i s i o n s  of AS 

3 3 . 1 6 . 0 1 0  r e l a t i n g  t o  P a r o l e  to o f f e r  a s y s t e m  of 

d i s c r e t i o n a r y  and  m a n d a t o r y  p a r o l e  c o n s i s t e n t  w i t h  the 

h o l d i n g  in B r a h a m  v. B e i r n e , 67 5 P . 2d 1297 (Alaska 1984), 

w h e r e b y  b o t h  s y s t e m s  are t h e  sa m e  e x c e p t  as to h o w  the 

o f f e n d e r  is p l a c e d  o n  p a r o l e .

T h e  C o m m i t t e e  f u r t h e r  i n t e n d s  t ha t  the p r o v i s i o n s  o f  AS 

33. 16 .090(b) is to h a v e  p r o s p e c t i v e  a p p l i c a t i o n .  U n d e r  this 

sect ion  p r i s o n e r s  s e n t e n c e d  to p r e s u m p t i v e  s e n t e n c e s  are 

el ig i b l e  fo r d i s c r e t i o n a r y  p a r o l e  d u r i n g  any  p e r i o d  of 

e n h a n c e m e n t  i m p o s e d  f o r  an a g g r a v a t e d  o ff ens e,  or d u r i n g  any 

p e r i o d  o f  a s u b s e q u e n t  p r e s u m p t i v e  t e r m  i m p o s e d  s i m u l t a n e o u s  

with  a n d  c o n s e c u t i v e  t o  a n o n - e l i g i b l e  p r e s u m p t i v e  term. However, 

in t h a t  so m e  s e n t e n c i n g  c o u r t s  b e l i e v e d  th e y  p r e v i o u s l y  had  

the a b i l i t y  to m a k e  a n  o f f e n d e r  e l i g i b l e  d u r i n g  t he se  

per io ds , and  t he  c o u r t s  o r d e r e d  d i s c r e t i o n a r y  p a r o l e  

eligibility., the o r d e r s  o f  t h e  c o u r t s  w i l l  b e  r ec og niz ed . 

F u r t h e r m o r e ,  in t ho se  s i t u a t i o n s  w h e r e  the s e n t e n c i n g  cou rt s 

did n o t  c o n s i d e r  d i s c r e t i o n a r y  p a r o l e  d u r i n g  s u c h  a period, 

the c o m m i t t e e  i n t e n d s  t h a t  a n  o f f e n d e r  b e  a l l o w e d  to 

p e t i t i o n  f o r  p o s t  c o n v i c t i o n  r e l i e f  u n d e r  C r i m i n a l  Ru l e  35 

so t h a t  t h e  s e n t e n c i n g  c o u r t  may, in i ts d i s c r e t i o n ,  o r d e r  

d i s c r e t i o n a r y  p a r o l e  e l i g i b i l i t y  f or  t h a t  p e r io d.
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1 IN T H E  H O U S E  BY T H E  J U D I C I A R Y  COMM I T T E E

2 CS F O R  H O U S E  B I L L  NO. 141 (Judiciary)

3 IN THE L E G I S L A T U R E  OF T H E  S T A T E  OF ALASK/

4 F O U R T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

5 A  BILL

6 For an A c t  entitled: "An A c t  r e l a t i n g  to the p a r o l e  o f  offenders; amend'.ng

7 the sunset date for the p a r o l e  board; and p r o v iding

8 for an e f f e ctive d ate. "

9 BE IT E N A C T E D  BY T H E  L E G I S L A T U R E  OF T H E  S T A T E  OF ALASKA:

* S e c t i o n  1. AS 12.55 is a m e n d e d  by a d d i n g  a n e w  s e c t i o n  to read:

11 Sec. 12.55.115. F I X I N G  E L I G I B I L I T Y  F O R  D I S C R E T I O N A R Y  P AROLE  AT

12 SENTENCING. The court may, as p a r t  of a s e n t e n c e  of imprisonment,

f u r t h e r  r e s t r i c t  the e l i g i b i l i t y  of a p r i s o n e r  for d i s cretionar y

p a r o l e  for a term g r e a t e r  than that r e q u i r e d  u n d e r  A S  33.16.100.

* Sec. 2. AS 33 is a m e n d e d  b y  a d d i n g  a n e w  c h a p t e r  to read:

16 C H A P T E R  16. P A R O L E  A D M I N I S T R A T I O N .

17 Sec. 33.16.010. PAROLE. (a) A  p r i s o n e r  w h o  is serving a term

or terms of at least 181 days is e l i g i b l e  for e i t h e r  discretionary or 

m a n d a t o r y  parole.

(b) A  p r i s o n e r  w h o  is e l i g i b l e  u n d e r  AS 33.16.0 90 m a y  be granted

d i s c r e t i o n a r y  p a r o l e  b y  the b o a r d  o f  parole.

(c) A  p r i s o n e r  w h o  is no t e l i g i b l e  for d i s c r e t i o n a r y  parole, or

23 w h o  is n o t  r e l e a s e d  on d i s c r e t i o n a r y  parole, shall be r e l e a s e d  on

24 m a n d a t o r y  p a r o l e  for the t e r m  of g o o d  time ded uct i o n s  credited u n d e r

25 AS 33.20, if the term or terms of i m p r i s o n m e n t  e x c e e d  180 days.

26 (d) A  p r i s o n e r  r e l e a s e d  on d i s c r e t i o n a r y  or m a n d a t o r y  parol e is

27 s u b ject  to the con ditions of p a r o l e  i m p o s e d  u n d e r  AS 33.16.150.

2B P a r o l e  m a y  b e  r e v o k e d  u n d e r  AS 33.16.220.

»  Sec. 33.16.020. B O A R D  OF PAROLE. (a) Th ere is in the

-1- CSHB 1 4 1 (Jud)

18

19

20 

21 

22



D e p a r t m e n t  of C o r r e c t i o n s  a b o a r d  of p a role c o n s i s t i n g  of five memb ers 

a p p o i n t e d  b y  the governor, subje ct to c o n f i r m a t i o n  b y  a m a j o r i t y  of 

m e m b e r s  of the l e g i s l a t u r e  in j o i n t  session.

(b) M e m b e r s  of the b o a r d  serve for s t a g g e r e d  terms of five years 

an d  u n t i l  their success ors are appointed.

(c) T h e  g o v e r n o r  shall c h oo se the p r e s i d i n g  o f f i c e r  of the b o a r d  

f r o m  a mong the member ship.

(d) The g o v e r n o r  shall m a k e  a p p o i n t m e n t s  to the b o a r d  w i t h  due 

r e g a r d  for r e p r e s e n t a t i o n  on the b o a r d  of the ethnic, racial, sexual, 

a n d  c u l t u r a l  p o p u l a t i o n s  of the state.

(e) T h e  g o v e r n o r  shall a p p o i n t  at least one m e m b e r  w h o  resides 

in the F i r s t  J u d i c i a l  District, one m e m b e r  w h o  resides in the T h i r d  

J u d i c i a l  District, and one m e m b e r  w h o  resides in e i t h e r  the Second or 

F o u r t h  J u d i c i a l  District.

Sec. 33.16.030. S E L E C T I O N  C R I T E R I A  F O R  BO A R D  MEMBERS. (a) The 

g o v e r n o r  shall a p p o i n t  b o a r d  m e m b e r s  on the b a s i s  o f  their q u a l i f i­

cat i o n s  to m a k e  decisions that are comp at i b l e  w i t h  the w e l fare of the 

c o m m u n i t y  and of individu al offenders. T h e  g o v e r n o r  shall appoint 

m e m b e r s  w h o  are able to c o n s i d e r  the c h a r a c t e r  and bac kgr o u n d  of 

o f f e n d e r s  and the circum s t a n c e s  u n d e r  w h i c h  o ffenses w e r e  committed.

(b) A t  least one p e r s o n  a p p o i n t e d  to the b o a r d  m u s t  have e x­

pe r i e n c e  in the field of c r i minal justice.

(c) O f f i c e r s  or employees of the state m a y  not be appointed to 

the board.

Sec. 33.16.040. C O M P E N S A T I O N  A N D  EXPENSES. A  bo ard m emb er is 

e n t i t l e d  **o c o m p e n s a t i o n  at an a m ount  to b e  set b y  the governor for 

e a c h  day the m e m b e r  is p a r t i c i p a t i n g  in b u s i n e s s  of the board, and is 

a l s o  e n t i t l e d  to the p e r  d i e m  and trtvel a llowa n c e s  p r o vided under 

AS 39.20.180.

CSHB 14 1(Jud) -2-



Sec. 33.16.050. M E E T I N G S  O F  T H E  BOARD. (a) The b o a r d  m a y  m e e t  

as o f t e n  as it considers  n e c e s s a r y  to c a r r y  out its responsib ilities, 

b u t  shall m e e t  at least four times a year.

(b) T h r e e  m e m b e r s  of the b o a r d  c o n s t i t u t e  a q uorum for the 

c o n d u c t  of business.

(c) D e c i s i o n s  and o r d e r s  of the b o a r d  r e q u i r e  the affi r m a t i v e  

v o t e s  of a m a j o r i t y  of the m e m b e r s  present.

(d) T h e  b o a r d  m a y  c o n d u c t  m e e t i n g s  b y  the u s e  of t e l e c o n f e r e n c­

ing facilities.

Sec. 33.16.060. D U T I E S  O F  T H E  BOARD. (a) The b o a r d  shall

(1) serve as the p a r o l e  a u t h o r i t y  for the state;

(2) u p o n  r e c e i p t  o f  an a p p l i c a t i o n ,  c o n sider  the s u i t a b i l­

ity for p a r o l e  of a p r i s o n e r  w h o  is e l i g i b l e  for d iscre t i o n a r y  parole;

(3) impose p a r o l e  c o n d i t i o n s  o n  all pri soners r e l e a s e d  

u n d e r  d i s c r e t i o n a r y  or m a n d a t o r y  parole;

(A) u n d e r  AS 3 3.1 6.210, dis :harge a p e r s o n  f r o m  parole w h e n  

c u s t o d y  is n o  longer required;

(5) m a i n t a i n  r e c o r d s  of the m e e t i n g s  and proceedings of the

board;

(6) r e c o m m e n d  to the g o v e r n o r  a n d  the legislature changes 

in the law a d m i n i s t e r e d  b y  the board;

(7) r e c o m m e n d  to the g o v e r n o r  o r  the commissio ner changes 

in the p r a c t i c e s  o f  the d e p a r t m e n t  a n d  of other departments of the 

ex e c u t i v e  b r a n c h  n e c e s s a r y  to f a c i l i t a t e  the p u r poses and practices of 

parole;

(8) u p o n  r e q u e s t  o f  the governor, r e v i e w  and r e c o m m e n d  

applic ants for e x e c u t i v e  clemency; a n d

(9) e x e c u t e  other r e s p o n s i b i l i t i e s  p r e s c r i b e d  b y  law.

(b) T h e  b o a r d  shall a d o p t  r e g u l a t i o n s  u n d e r  the Ad mini s t r a t i v e

-3- CSHB 141(Jud)



P r o c e d u r e  A c t  (AS 44.62)

(1) e s t a b l i s h i n g  s t a n dards  u n d e r  w h i c h  the s u i t a b i l i t y  of a 

p r i s o n e r  for d i s c r e t i o n a r y  p a r o l e  shall be determined;

(2) p r o v i d i n g  for the s u p e r v i s i o n  o f  p a r o l e e s  and for 

r e c o m m i t m e n t  of parolees; and

(3) g o v e r n i n g  p r o c e d u r e s  of the board.

Sec. 33.16.070. PROCESS. T h e  b o a r d  or a m e m b e r  of the b o a r d  m a y  

issue sub poenas a n d  subpo enas duces t e c u m  in the p e r f o r m a n c e  of b o a r d  

duties u n d e r  AS 33.16 .060(a). S u b p oena s issued u n d e r  this s e c t i o n  are 

en f o r c e a b l e  in S u p e r i o r  Court.

Sec. 33.16.080. E X E C U T I V E  DIRECTOR. The b o a r d  shall hire an

e x e c u t i v e  d i r e c t o r  to serve the b o a r d  in the d i s c h a r g e  of its Juties. 

T h e  e x e c u t i v e  d i r e c t o r  m u s t  h a v e  h a d  tra in i n g  a n d  e x p e r i e n c e  in the 

fi e l d  of c r i m i n a l  justic .. T h e  e x e c u t i v e  d i r ec tor m a y  e mpl oy a d d i­

tional  ctarf to assist the board.

Sec. 33.16.090. E L I G I B I L I T Y  F O R  D I S C R E T I O N A R Y  PAROLE. (a)

p r i s o n e r  w h o  is s e r v i n g  a t e r m  of at least 181 days, and w h o  is not 

o t h e r w i s e  i n e l i g i b l e  u n d e r  (b) of this section, may, in the discre t i o n  

of the board, b e  r e l e a s e d  on d i s c r e t i o n a r y  p a r o l e  subject to AS 12.- 

55.086(b), 12.55.115, and AS 33.16.100(c)  and ( d ) .

(b) A  p r i s o n e r  is n o t  e l i g i b l e  for d i s c r e t i o n a r y  p arole during 

the term of a p r e s u m p t i v e  sentence; however, a p r i s o n e r  is eligible 

for d i s c r e t i o n a r y  p a r o l e  d u r i n g  a t e r m  of sentence enhanc e m e n t  imposed 

u n d e r  AS 1 2 . 5.». 155 (a) or d u r i n g  the term of a c o n s e c u t i v e  or p a r t i a l l y  

c o n s e c u t i v e  p r e s u m p t i v e  s e n t e n c e  i m p o s e d  u n d e r  AS 12.55.025(e) or ( g ) .

(c) In d e t e r m i n i n g  the e l i g i b i l i t y  of a p r i s o n e r  for d i s c r e t i o n­

ary parole, the b o a r d  m a y  r e l y  on the v e r b a t i m  w r i t t e n  transcript of

the judge's s e n t e n c i n g  r e m a r k s  u n d e r  A S  12.55.025(a)(1), and any other

p o r t i o n  of the s e n t e n c i n g  p r o c e e d i n g ,  as w e l l  as the judgment entered

CSHB 1 4 1 ( Jud) -4-
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1 b y  the court.

2 Sec. 33.16.100. G R A N T I N G  O F  D I S C R E T I O N A R Y  PAROLE. (a) The

3 b o a r d  m a y  a u t h o 7;isse the r e l e a s e  o f  a p r i s o n e r  on d i s c r e t i o n a r y  p a r o l e

4 if it d e t e r m i n e s  a r e a s o n a b l e  p r o b a b i l i t y  exists that

5 (1) the p r i s o n e r  w i l l  live a n d  r e m a i n  at liberty w i t h o u t

6 v i o l a t i n g  a n y  laws or c o n d i t i o n s  i m p o s e d  b y  the board;

7 (2) the p r i s o n e r ' s  r e h a b i l i t a t i o n  and r e i n t e g r e g a t i o n  into

8 s o cie ty w i l l  b e  f u r t h e r e d  b y  r e l e a s e  on parole;

9 (3) the p r i s o n e r  w i l l  n o t  p o s e  a threat of h a r m  to the

p u b l i c  if r e l e a s e d  on parol e; and

11 (4) r e l e a s e  o f  the p r i s o n e r  on p a r o l e  w o u l d  not dimin i s h

12 the s eriousne ss of the crime.

(b) If the b o a r d  finds a c h a n g e  in c i r c u m s t a n c e s  in a p r i s o n e r ' s  

p a r o l e  r e l e a s e  p l a n  s u b m i t t e d  u n d e r  AS 33.16.130(a) , or discovers n e w  

i n f o r m a t i o n  c o n c e r n i n g  a p r i s o n e r  w h o  has b e e n  g r a n t e d  a p a r o l e  r e­

lease date, the b o a r d  m a y  r e s c i n d  or r evise  the p r e v i o u s l y  g r anted

17| p arole r e l e a s e  date. In r e c o n s i d e r i n g  the r e l e a s e  date, the p r o c e­

dures set out in AS 33. 16. 1 3 0 ( b )  a n d  (c) shall be followed.

(c) E x c e p t  as p r o v i d e d  in (d) of this section, a p r i s o n e r  m a y

n o t  b e  r e l e a s e d  on d i s c r e t i o n a r y  p a r o l e  until the p r i s o n e r  has served 

at least o n e - f o u r t h  of the p e r i o d  of c o n f i n e m e n t  imposed, or any

22 | m i n i m u m  t e r m  set u n d e r  A S  1 2 . 5 5 . 1 1 5  at sentencing, w h i c h e v e r  is great-

23 1 e r .

24 (d) A  p r i s o n e r  w h o  is s e n t e n c e d  for a t e r m  u n d e r  AS 12.55.125(a)

25 or (b) m a y  n o t  b e  r e l e a s e d  o n  d i s c r e t i o n a r y  p a r o l e  u n t i l  the p r i s o n e r  

has s erved the m a n d a t o r y  m i n i m u m  t e r m  u n d e r  AS 12.55.125(a) or ( b ) , at

27 least o n e - t h i r d  of the p e r i o d  o f  c o n f i n e m e n t  imposed, or any m i n i m u m

28 t e r m  set u n d e r  A S  12.55.115 at sentencing, w h i c h e v e r  is greater.

291| Sec. 33.16.110. P R E P A R O L E  REPORT. (a) In determ ining w h e t h e r  a
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p r i s o n e r  is suitable for d i s c r e t i o n a r y  parole, the b o a r d  shall c o n­

sider the p r e p a r o l e  r e por ts including,

(1) the p r e s e n t e n c e  r e p o r t  m a d e  to the senten c i n g  court?

(2) the r e c o m m e n d a t i o n s  m a d e  b y  the senten c i n g  court, b y  

the p r o s e c u t i n g  attorney, and b y  the d e fense attorney, and any s t a t e­

men t s  m ade b y  the v i c t i m  or the p r i s o n e r  at sentencing;

(3) the p r i s o n e r ' s  i n s t i t u t i o n a l  c o nd uct h i s t o r y  w h i l e  

incarcerated;

(4) r e c o m m e n d a t i o n s  m a d e  b y  the staff of the c o r r e c t i o n a l  

facilities in w h i c h  the p r i s o n e r  w a s  incarcerated;

(5) r e ports of p r i o r  crimes, j u v e n i l e  histories, an d p r e v i­

ous exp eri e n c e s  of the p r i s o n e r  on p a r o l e  or probation;

(6) p h y s i c a l y mental, a n d  p s y c h i a t r i c  e x a m i n a t i o n s  of the

prisoner;

(7) i n f o r m a t i o n  s u b m i t t e d  b y  the prisoner, the sen ten c i n g  

court, the v i c t i m  of the crime, the prosecutor, or other p e rs ons 

ha v i n g  k n o w l e d g e  of the p r i s o n e r  or the crime *

(8) i n f o r m a t i o n  c o n c e r n i n g  an u n j u s t i f i e d  d i s p arity in the 

sentence i m p o s e d  on a p r i s o n e r  in r e l a t i o n  to other sentences imposed 

u n d e r  similar circumstance s; and

(9) other r e l e v a n t  i n f o r m a t i o n  that m a y  be r e a s o n a b l y

available.

(b) The b o a r d  shall p r o v i d e  i n f o r m a t i o n  a v a i l a b l e  u n d e r  (a)(3) 

and (a)(6) o f  this s e c t i o n  w h e n  r e q u e s t i n g  c omments on the d i s c r e­

tionary p a r o l e  of a p r i s o n e r  f r o m  the s e n t e n c i n g  court.

Sec. 33.16.120. R I G H T  O F  V I C T I M  TO CO M M E N T  ON P A R O L E  O F  P R I S O N­

ER. (a) U p o n  r e q u e s t  of the victim, n o t i c e  of a h e a r i n g  to r e v i e w  or 

consider d i s c r e t i o n a r y  p a r o l e  for a state p r i s o n e r  w h o  is c o n v i c t e d  of 

a crime a g a i n s t  a p e r s o n  shall be sent to the v i c t i m  of the crime at 
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least 30 days b e f o r e  the s c h e d u l e d  hearing.

(b) It is the r e s p o n s i b i l i t y  of the v i c t i m  to keep the b o a r d  

apprised of the v i c t i m ' s  m o s t  current m a i l i n g  address. The b o a r d  

shall send the n o t i c e  r e q u i r e d  u n d e r  (a) of this section to the last 

k n o w n  address of the vict im. The address of the v i c t i m  m a y  not be 

disclosed t:o the p r i s o n e r  or the p r i s o n e r ' s  attorney.

(c) T h e  v i c t i m  has a r i g h t  to comment in w r i t i n g  on the p r o posed  

action of the board. Copies of the comments shall b e  p r o v i d e d  to the 

prisoner and the p r i s o n e r ' s  a t t o r n e y  be fore a c t i o n  b y  the board.

(d) The b o a r d  shall c o n s i d e r  the comments p r e s e n t e d  u n d e r  (c) of 

this sectiv n  in d e c i d i n g  w h e t h e r  to r e l ease the p r i s o n e r  on parole.

(e) U p o n  r e q u e s t  of the victim, if the b o a r d  decides to release 

on parole a p r i s o n e r  w h o  is c o n v i c t e d  of a crime a g a i n s t  a person, the 

b oard shall m a k e  e v e r y  r e a s o n a b l e  effort to n o t i f y  the v i c t i m  before  

the p ri soner's r e l e a s e  date. N o t i f i c a t i o n  u n d e r  this sub sec t i o n  must 

include the e x p e c t e d  date of the prisone r's release, the geogr a p h i c  

area in ^ h i c h  the p r i s o n e r  is r e q u i r e d  to reside, a n d  other perti nent 

information c o n c e r n i n g  the p r i s o n e r ' s  conditions of p arole that may 

affect the victim.

(f) U p o n  r e q u e s t  of the victim, if a p r i s o n e r  is r e l e a s e d  under 

AS 33.16.010(c), the b o a r d  shall m a k e  every r e a s o n a b l e  effor t to 

n o t i f y  the v i c t i m  b e f o r e  the p r i s o n e r ' s  r e l e a s e  date. N o t i f i c a t i o n  

under this s u b s e c t i o n  m u s t  i n c l u d e  the e x p e c t e d  date of the priso ner's 

release, the g e o g r a p h i c  a r e a  in w h i c h  the p r i s o n e r  is r e q u i r e d  to 

reside, and other p e r t i n e n t  i n f o r m a t i o n  c o n c e r n i n g  the prisoner's 

condi< ions >f p a r o l e  that m a y  a f f e c t  the victim.

Sec. 33.16.130. A P P L I C A T I O N  FOR D I S C R E T I O N A R Y  PAROLE. (a) A  

p risoner e l i gib le for d i s c r e t i o n a r y  p arole m a y  a p p l y  to the b o a r d  for 

discretionary  parole. As p a r t  of the a p p l i c a t i o n  for parole, the
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p r i s o n e r  shall submit to the b o a r d  a p a r o l e  r e lease pla n that includes 

the prison e r ' s  pl an for employ ment, residence, a n d  ether i n f o r m a t i o n  

concer n i n g  the p r i s o n e r ' s  r e h a b i l i t a t i v e  plans if r e l e a s e d  1 \ parole.

(b) B efor e the b o a r d  d e t e r m i n e s  a p r i s o n e r ' s  s u i t a b i l i t y  for 

d i s c r e t i o n a r y  parole, the p r i s o n e r  is e n t i t l e d  to a h e a r i n g  b e f o r e  the 

board. The p r i s o n e r  shall b e  f u r n i s h e d  a copy of the p r e p a r o l e  r e­

ports listed in AS 33.16.110, and p e r m i t t e d  access to all r e c o r d s  that 

w i l l  be c o n s i d e r e d  b y  the b o a r d  in m a k i n g  its d e c i s i o n  except those 

that are m a d e  c o n f i d e n t i a l  b y  law. T h e  p r i s o n e r  m a y  also r e s p o n d  in 

w r i t i n g  to all m a t e r i a l s  c o n s i d e r e d  b y  the board, b e  p r e s e n t  at the 

hearing, and p r e s e n t  e v i d e n c e  to the board.

(c) T h e  b o a r d  s hall issue its d e c i s i o n  in w r i t i n g  a n d  p r o v i d e  

the basis for a denial o f  d i s c r e t i o n a r y  parole. A  copy of the d e c i­

sion shall b e  p r o v i d e d  to the prisoner.

Sec. 33.16.14l/. O R D E R  F O R  PAROLE. A n  order for parole i s s u e d  by 

the board, s e tting out the c o nditions i m p o s e d  u n d e r  AS 33.16.150(a) 

an d  AS 33.16.150(b), a n d  the date p a r o l e  c u st ody ends, shall b e  f u r­

nis h e d  to e a c h  p r i s o n e r  r e l e a s e d  on d i s c r e t i o n a r y  or m a n d a t o r y  parole.

Sec. 33.16.150. C O N D I T I O N S  OF PAROLE. (a) As a c o n d i t i o n  of 

parole, a p r i s o n e r  r e l e a s e d  on d i s c r e t i o n a r y  or m a n d a t o r y  p a r o l e  shall 

r e f r a i n  from conduct p u n i s h a b l e  b y  i m p r i s o n m e n t  u n d e r  state or federal 

la w  or m u n i c i p a l  ordinance.

(b) The b o a r d  m a y  r e q u i r e  as a c o n d i t i o n  of d i s c r e t i o n a r y  or 

m a n d a t o r y  p a r o l e  that a p r i s o n e r  r e l e a s e d  o n  parole

(1) m e e t  f a m i l y  obligations;

(2) p u r s u e  emp loyment, education, counseling, or training;

(3) r e m a i n  w i t h i n  s t a t e d  g e o g r a p h i c  limits unless w r i t t e n  

p e r m i s s i o n  to depart f r o m  the s tated  limits is g r a n t e d  the parolee;

(4) r e p o r t  u p o n  r e l e a s e  to the p a r o l e  officer a s s i g n e d  to 
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the parolee;

(5) r e p o r t  as r e q u i r e d  to the p a r o l e  o f f i c e r  a s s i g n e d  to 

the parolee;

(6) r e s i d e  at a s t a t e d  pla ce and n o t i f y  the b o a r d  of any 

change in p l a c e  of residenc e;

(7) n o t  p o s s e s s  or control fi rearms or other dangerous

w e a p o n s ;

(8) r e f r a i n  f r o m  p o s s e s s i n g  or c o n s u m i n g  a l c o h o l i c  b e v e r­

ages;

(9) s u bm it to r e a s o n a b l e  searches and s eizu r e s  b y  a parole 

officer, or a p e a c e  o f f i c e r  a c ting u n d e r  the d i r e c t i o n  o f  a parole 

officer;

(10) submit to a p p r o p r i a t e  medical, m e n t a l  health, or c o n­

trolled substance or a l c o h o l  examination, treatment, or counseling;

(11) submit to p e r i o d i c  e x aminations d e s i g n e d  to d etec t the 

use of alcohol or c o n t r o l l e d  substances;

(12) m a k e  r e s t i t u t i o n  o r d e r e d  b y  the court to a v i c t i m  of 

the prisoner's crime, a c c o r d i n g  to a schedule e s t a b l i s h e d  b y  the 

board;

(13) r e f r a i n  f r o m  opening, maintaini ng, or u s i n g  a checking 

account or charge account;

(141 r e f r a i n  f r o m  e n t e r i n g  into a contr a c t  o t h e r  than a

prenuptial c o n t ract or a m a r r i a g e  contract;

(15) r e f r a i n  f r o m  o p e r a t i n g  a m o t o r  vehicle;

(16) r e f r a i n  f r o m  e n t e r i n g  an e s t a b l i s h m e n t  w h e r e  alcoholic 

beverages are served, sold, or o t h e r w i s e  dispensed;

(17) r e f r a i n  f r o m  p a r f '.cipating in any o t h e r  a c t i v i t y  or 

associating w i t h  a n y  o t h e r  p e r s o n  that the b o a r d  d e t e r m i n e s  is r e a­

sonably likely to d i m i n i s h  che r e h a b i l i t a t i v e  goals of parole, or that
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m a y  e n d a n g e r  the public.

(c) E x c e p t  for a c o n d i t i o n  i m po sed u n d e r  (b)(4), (7), (9), (11) 

or (12) of this section, the b o a r d  m a y  g e n e r a l l y  delegate imposition 

of s p ecial c o n d i t i o n s  u n d e r  (b) of this s e c t i o n  to the d iscretion of 

the p a r o l e  officer.

(d) T h e  b o a r d  m a y  r e quire a p r i s o n e r  r e l e a s e d  on p a role to 

c o m p l y  w i t h  s p e c i a l  c o n d i t i o n s  i m p o s e d  u n d e r  (b) of this section for 

a ny p e r i o d  up to the m a x i m u m  t e r m  u n d e r  w h i c h  t h e  p r i soner is subject 

to the c u s t o d y  and j u r i s d i c t i o n  of the board.

Sec. 33.16.1 60. C H A N G E  IN F A R O L E  CONDI T I O N S ,  (a) Upon appli- 

c a t i o n  o f  the s t a t e  or the parolee, the b o a r d  m a y  change a condition 1 

of p a r o l e  p r e v i o u s l y  i m p o s e d  u n d e r  A S  33.16.150(b).

(b) If the p r o p o s e d  change in c o n d i t i o n s  of parole is mo re 

r e s t r i c t i v e  of a p a r o l e e ' s  liberty, the p a r o l e e  is entitled to notice 

of the p r o p o s e d  change, the reasons f o r  the p r o p o s e d  change, a hearing 

b e f o r e  the b oard, a n d  an o p p o r t u n i t y  to r e s p o n d  to the p r o posed  change 

and to p r e s e n t  evidence.

(c) N o t w i t h s t a n d i n g  (a) and (b) of this section, w h e n  a parole 

o f f i c e r  d e t e r m i n e s  that an e m e r g e n c y  s i t u a t i o n  requires an immediate 

c hange in a c o n d i t i o n  of parole, or the i m p o s i t i o n  of a n e w  condition, 

the p a r o l e  o f f i c e r  m a y  impose the change or n e w  co ndi t i o n  immediately, 

w i t h o u t  a h e a ring. The p a r o l e  o f f i c e r  shall immedi a t e l y  n o t i f y  the 

b o a r d  of the i m p o s i t i o n  of the e m e r g e n c y  c hange or n e w  condition and 

shall p r o v i d e  a w r i t t e n  r e p o r t  setting out the b a s i s  for the change or - 

n e w  c o n d i t i o n  a n d  the n a t u r e  o f  the emergency. The effective period 

o f  a c hange in c o n d i t i o n  or i m p o s i t i o n  of a n e w  c o n d iti on und er this 

s u b s e c t i o n  m a y  n o t  e x c e e d  15 w o r k i n g  days.

(d) A  c o n d i t i o n  o f  p a r o l e  m a y  b e  changed, a n e w  condition of

p a r o l e  m a y  b e  imposed, or a n e w  or changed c o n d i t i o n  imposed under (c) 
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of this s e c t i o n  m a y  be e x t end ed b y  a m e m b e r  o f  the b o a r d  or the 

board's d e s i g n e e  if, af ter a p r e l i m i n a r y  h e a r i n g ,  a n  emergency s i t u a­

tion is f o u n d  that r e q uires  a c hange in co ndit i o n .  The effective 

p e r i o d  of a c h a n g e  in c o n d i t i o n  u n d e r  this subsec t i o n ,  the impositi on 

of a n e w  c o n d i t i o n  u n d e r  this subsection, or the e x t e n s i o n  under this 

s u b s e c t i o n  of a n e w  or c h a n g e d  c o n d i t i o n  i m p o s e d  u n d e r  (c) of this 

section  m a y  n o t  e x c e e d  90 days.

Sec. 3 3.16 .170. C O N F I D E N T I A L I T V  •*- R E C O R D S  A N D  INFORMATION. (a) 

E xcept as p r o v i d e d  in (b) of this section, the p r e p a r o l e  reports 

listed in A S  3 3.16.11 0, and other i n f o r m a t i o n  o b t a i n e d  and used b y  the 

b o a r d  u n d e r  this chapter, are c o n f i d e n t i a l  and m a y  n o t  be di scl o s e d  to 

anyone o t h e r  t h a n  the board, the s e n t e n c i n g  judge, the prose c u t i n g  and 

defense attorn eys, the prisoner, the p r i s o n e r ' s  attorney, the attorney 

for the board, the s t a f f  of the board, or o t h e r s  g r a n t e d  access to 

this i n f o r m a t i o n  u n d e r  this chapter..

(b) N o t w i t h s t a n d i n g  (a) of this s e c t i o n  a n d  A S  33.16.130(b), in 

a p r e p a r o l e  p r o c e e d i n g  u n d e r  AS 3 3 . 1 6 . 1 3 0  the b o a r d  m a y  not disclose 

to the p r i s o n e r  or the priso n e r ' s  a t t o r n e y

(1) d i a g n o s t i c  opinions that, if m a d e  k n o w n  to the eligible 

prisoner, c o u l d  lead  to serious d i s r u p t i o n  of the p r i s o n e r ' s  i n s t i t u­

tional program;

(2) p o r t i o n s  of a d o c u m e n t  that r e v e a l  sources of i n f o r m a­

tion o b t a i n e d  u p o n  a p r o m i s e  of c o n f i d e n t i a l i t y ;  or

(3) o t h e r  i n f o r m a t i o n  that, if d is closed, m a y  result in 

p h y sical h a r m  to a n y  o t h e r  person.

(c) W h e n  the b o a r d  w i t h h o l d s  i n f o r m a t i o n  f r o m  a pri so n e r  or the 

p rison e r ' s  a t t o r n e y  u n d e r  (b) of this section, the b o a r d  shall provide 

the p r i s o n e r  w i t h  a n  e x cised copy of the m a t e r i a l  or summary of the 

m a t e r i a l  w i t h h e l d  c o n t a i n i n g  as m u c h  s p e c i f i c i t y  as the circumstances
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allow.

Sec. 33.16.180. D UT IES OF THE C O M M I S S I O N E R .  The comm issioner

shall

(1) conduct investigatio ns of p r i s o n e r s  eligible for d i s­

cr e t i o n a r y  parole, as r e q u e s t e d  b y  the board;

(2) supervise the conduct of p arolees;

(3) a p p o i n t  and  a s sign p a r o l e  o f f i c e r s  a nd personnel;

(4) p r o v i d e  the board, w i t h i n  30 days after sentencing, 

i n f o r m a t i o n  on a s e n t e n c e d  p r i s o n e r  w h o  m a y  b e  eligible for d i s c r e­

ti o n a r y  p a r o l e  u n d e r  AS 33.16.090;

(5) n o t i f y  the boa rd and p r o v i d e  i n f o r m a t i o n  on a p r i s oner 

120 days b e f o r e  the p r i s o n e r ' s  m a n d a t o r y  r e l e a s e  date, if the pris oner 

is to b e  r e l e a s e d  to m a n d a t o r y  parole; a n d

(6) m a i n t a i n  records, files, a n d  a c c ounts as re quested by

the board.

Sec. 33.16.190. P A R O L E  A N D  P R O B A T I O N  OFFICERS. A n  officer a p­

p o i n t e d  b y  the c o m m i s s i o n e r  u n d e r  AS 3 3 . 0 5 . 0 2 0 ( a )  or under AS 33.16.- 

180, m a y  d i s c h a r g e  duties u n d e r  AS 33.05 or AS 33.16.

Sec. 33.16.200. C U S T O D Y  OF PAROLEE. E x c e p t  as prov i d e d  in 

A S  33.16.210, the b o a r d  retains c u stody  of d i s c r e t i o n a r y  and m a n d a t o r y  

p a r o l e e s  u n t i l  the e x p i r a t i o n  of the m a x i m u m  t e r m  or terms of i m p r i s­

onm e n t  to w h i c h  the p a r o l e e  is sentenced.

Sec. 35 16.210. D I S C H A R G E  OF PAROLE E. T h e  b o a r d  m a y  u n c o n d i­

tio n a l l y  d i s c h a r g e  a p a r o l e e  from the j u r i s d i c t i o n  and custody of the
I

b o a r d  after the p a r o l e e  has c o m p l e t e d  two y e a r s  of parole, if the 

s e n t e n c e  of the p a r o l e e  does n o t  i n c l u d e  a r e s i d u a l  period of p r o­

bation. A  p a r o l e e  w i t h  a residual  p e r i o d  o f  p r o b a t i o n  may, after two 

y ears of parole, b e  d i s c h a r g e d  b y  the b o a r d  to immediately be gin 

s e r v i n g  the r e s i d u a l  p e r i o d  of probation.
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Sec. 33,16.220. R E V O C A T I O N  O F  PAROLE. (a) The b o a r d  may revoke 

p a r o l e  for c o n d u c t  in v i o l a t i o n  of A S  3 3 . 1 6 . 1 5 0 ( a )  or ( b ) .

(b) E x c e p t  as p r o v i d e d  in (e) of this section, w i t h i n  15 w o rki ng 

days a f t e r  the a r r e s t  and i n c a r c e r a t i o n  of a p a r o l e e  for violation  of 

a c o n d i t i o n  of parole, the b oard or its d e s i g n e e  shall h o l d  a p r e l i m i­

nar y  h e a r i n g .  A t  the p r e l i m i n a r y  h e a r i n g ,  the b o a r d  or its designee 

shall d e t e r m i n e  if there is p r o b a b l e  c a u s e  to b e l i e v e  that the parolee 

v i o l a t e d  the condi t i o n s  o f  p ar ole and, w h e n  p r o b a b l e  cause exists, 

w h e t h e r  the p a r o l e e  s h o u l d  be r e l e a s e d  p e n d i n g  a final revocation 

hearing. A  f i n d i n g  o f  p r o bable c a u s e  at a p r e l i m i n a r y  hearing in a 

c r i m i n a l  case is c o n c l u s i v e  p r o o f  o f  p r o b a b l e  cause that a parole 

v i o l a t i o n  occurred.

(c) In d e t e r m i n i n g  w h ether a p a r o l e  v i o l a t o r  should be i*eleased 

pe n d i n g  a final r e v o c a t i o n  hearing, t h e  b o a r d  or its designee shall 

consider

(1) the l i k e l i h o o d  of the p a r o l e e ' s  a p p e a r a n c e  at a final 

r e v o c a t i o n  hearing;

(2) the se riousness of the a l l e g e d  violation;

(3) w h e t h e r  the parolee p r e s e n t s  a d a nger to the community;

and

(4) w h e t h e r  the paro lee is l i k e l y  to further violate c o n­

ditions of parole.

(d) If the p a r o l e  viola t o r  is r e l e a s e d  p e n d i n g  a final r e v o c a­

tion h e a ring,  the b o a r d  or its d e s i g n e e  m a y  i m pose additional c o n­

ditions n e c e s s a r y  to ensure the p a r o l e e ' s  a p p e a r a n c e  at the final 

r e v o c a t i o n  hearing, a n d  to prevent f u r t h e r  v i o l a t i o n  of conditions of 

parole.

(e) A  p r e l i m i n a r y  h e a r i n g  u n d e r  (b) o f  this section is not r e­

quired if the b o a r d  h o l d s  a final r e v o c a t i o n  h e a r i n g  w i t h i n  20 working
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days a f t e r  the p a r o l e e ' s  arrest and incarceration.

(f) The b o a r d  shall h o l d  a final r e v o c a t i o n  h e arin g no later

than 120 days a fter a p a r o lee's arrest, s u b j e c t  to restrictions a r i s­

ing u n d e r  AS 3 3 . 1 0.010 and (g) of this section.

(g) W h e n  the b asis  for the r e v o c a t i o n  p r o c e e d i n g  is a criminal 

charge, the p a r o l e e  m a y  request, or the b o a r d  u p o n  its own m o t i o n  may 

propose that f u r t h e r  p r o c e e d i n g s  on the r e v o c a t i o n  b e  delayed. In

• m a k i n g  the d e t e r m i n a t i o n  to d e l a y  f u r t her procee d i n g s ,  the bo ard shall 

conside r p r e j u d i c e  that m a y  r e s u l t  to the p a r o l e e ' s  and the state's 

interests in the p e n d i n g  cr iminal case a n d  the p a r o l e e ' s  decision to 

delay final r e v o c a t i o n  proceedings. If g o o d  cause to p r o c e e d  is 

found, the b o a r d  shall consult w i t h  the a t t o r n e y  general before c o n­

tinuing the final r e v o c a t i o n  proceeding.

(h) A u  a final r e v o c a t i o n  hearing, a v i o l a t i o n  of a condition of

parole m u s t  be e s t a b l i s h e d  b y  a p r e p o n d e r a n c e  of the evidence.

(i) If, after the final r e v o c a t i o n  heari ng, the b o a r d  finds that 

the p a r o l e e  has v i o l a t e d  a c o n d i t i o n  of p a r o l e  imposed under AS 33.- 

16.150(b), or a law or ordinance, the b o a r d  m a y  r e voke all or a p o r­

tion of the parole, or change any c o n d i t - o n  of parole.

Sec. 33.16.230. . W A I V E R  OF HEARING. A  p r i s o n e r  or parolee m a y  

waive the r i g h t  to a h e a r i n g  p r o v i d e d  u n d e r  AS 33.16.120, 33.16.160, 

or 33.16.2 20 b y  s u b m i t t i n g  a w r i t t e n  w a i v e r  to the board.

Sec. 33.16.240. A R R E S T  O F  A  V A R O L E  VIOLATOR. (a) A  parolee m a y  

be arrested, w i t h  or w i t h o u t  a warrant,  for a v i o l a t i o n  of parole.

(b) A  w a r r a n t  for the arrest of a p a r o l e e  w h o  is charged w i t h  a 

v i o l a t i o n  of p a r o l e  m a y  b e  issued b y  the board, or a member of the 

board, b a s e d  on p r o b a b l e  cause t h a t  a v i o l a t i o n  has occurred.

(c) A  p a r o l e  o f f i c e r  may, w i t h o u t  a warr ant, arrest a parolee

for a v i o l a t i o n  of p a r o l e  only if t here is d a n g e r  to the public, if 
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there is a l i k e l i h o o d  that the p a r o l e e  w i l l  flee, or if the parolee 

c o m m i t t e d  a crime in the pre se n c e  o f  the p a r o l e  officer.

(d) If a p a r o l e e  is a r r e s t e d  w i t h o u t  a warrant, the parole 

o f ficer shall n o t i f y  the b o a r d  n o  later t h a n  the w o r k i n g  day i m m e d i­

atel y  f o l l o w i n g  the arrest. The p a r o l e  o f f i c e r  shall, w i t h i n  five 

w o r k i n g  days after the arrest, p r o v i d e  the b o a r d  w i t h  a w r i t t e n  report 

setting out the a l l e g e d  v i o l a t i o n  and c i r c u m s t a n c e s  that required 

immediate arrest of the parolee.

(e) A  p a r o l e e  arrested for v i o l a t i o n  of p a r o l e  is not entitled

to bail.

(f) Time spent in custody p e n d i n g  r e v o c a t i o n  proceedings shall 

be cre dited toward the u n e x p i r e d  t e r m  of i m p r i s o n m e n t  of the parolee; 

however, the time the p a r o l e e  w a s  at l i b e r t y  on p arole does not alter 

the time the p a r o l e e  was s e n t enced  to serve.

See. 33.16.250. E X E C U T I O N  OF W A R R A N T  F O R  A R R E S T  OF PAROLEE. (a)

A  parole officer, or a peace o f f i c e r  a c t i n g  at the request of a parole

officer, shall e x ecute a w a r r a n t  i s s u e d  u n d e r  A S  33.16.240 by a r­

rest i n g  the p a r o l e e  and confining  the p a r o l e e  in a correctional f a c i l­

ity design a t e d  b y  the commissioner.

(b) T he p a r o l e  offic er or p e a c e  o f f i c e r  shall immediately notify 

the b o a r d  or a m e m b e r  of the b o a r d  of an a r r e s t  u n d e r  (a) of this 

section.

Sec. 33.16.260. DEFINITIONS. In this chapte r

(1) "board" means the b o a r d  of parole;

(2) " c o m m i s s i o n e r "  m e a n s  the c o m m i s s i o n e r  of corrections;

(3) " c o n t r o l l e d  s u b s t a n c e "  m e a n s  a drug,' substance, or

immediate p r e c u r s o r  i n c l u d e d  in the s c h e d u l e s  set out in AS 11.71.-

140 - 11.71.190;

(4) "crime against a p e r s o n "  has the m e aning given in
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A S  33.30.900;

(5) " d e p a r t m e n t "  m e a n s  the D e p a r t m e n t  o f  Corrections;

(6) ''discretionary p a r o l e "  m e a n s  the r e l e a s e  of a p r i s oner 

b y  the b o a r d  b e f o r e  the e x p i r a t i o n  of a term, s u bjec t to conditions 

i m p o s e d  b y  the b o a r d  and subjec t to its c u s t o d y  and jurisdiction;

(7) " m a n d a t o r y  p a r o l e "  m e a T:s the r e l e a s e  o f  a p r i s o n e r  w h o  

w a s  s e n t e n c e d  to one or m o r e  terms of i m p r i s o n m e n t  e x c e e d i n g  180 days, 

for the p e r i o d  of g o o d  time c r e d i t e d  u n d e r  A S  33.20. subject to c o n­

ditions i m p o s e d  b y  the b o a r d  and subject to its c u s t o d y  and j u r i s d i c­

tion;

(8) " p a r o l e e "  m e a n s  a prisoner, s e n t e n c e d  to one or more 

terms of i m p r i s o n m e n t  e x c e e d i n g  180 days, r e l e a s e d  b y  the b o a r d  or b y  

o p e r a t i o n  of law b e f o r e  the e x p i r a t i o n  o f  the term, subject to the 

c u s t o d y  a nd j u r i s d i c t i o n  of the board;

(9) " p r i s o n e r "  m e a n s  an o f f e n d e r  c o n f i n e d  for a v i o l a t i o n  

of state law, b u t  does n o t  i n clude  a p e r s o n  c o n f i n e d  u n d e r  A S  47;

(10) "victim" has the m e a n i n g  g i v e n  in A S  12.55.185.

* Sec. 3. AS 33.2 3.040(a) is r e p e a l e d  and r e e n a c t e d  to read:

Sec. 33.20.040. R E L E A S E D  PRISONER. (a) A  p r i s o n e r  released

u n d e r  AS 3 3 . 2 0.030 shall be r e l e a s e d  on m a n d a t o r y  parole t u  the 

c u s t o d y  and j u r i s d i c t i o n  of the p a r o l e  b o a r d  u n d e r  AS 33.16, until the 

e x p i r a t i o n  of the m a x i m u m  t e r m  to w h i c h  the p r i s o n e r  w a s  sentenced, if

the term or terms of i m p r i s o n m e n t  e x c e e d e d  180 days. However, a

p r i s o n e r  r e l e a s e d  on m a n d a t o r y  p a r o l e  m a y  b e  d i s c h a r g e d  u n d e r  AS 33.- 

16.210 b e f o r e  the e x p i r a t i o n  of Lhe term. A  p r i s o n e r  w h o  was s e n­

ten c e d  to an i m p r i s o n m e n t  of 180 days or less shall be u n c o n d i t i o n a l l y  

discharged, e xcept  as p r o v i d e d  in (c) of this section.

* Sec. 4. A S  3 3 . 2 0. 040 is amended b y  a d ding a n e w  subse c t i o n  to read:

(c) If a p r i s o n e r ' s  s e n t e n c e  includes a residual p eriod of
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p r o b a t i o n ,  a p r i s o n e r  r e l e a s e d  u n d e r  AS 33. 20.030 shall i mmediatel y 

b e g i n  s e r v i n g  the r e s i d u a l  p r o b a t i o n a r y  period, e x c e p t  that if m a n d a­

tor y  p a r o l e  is r e q u i r e d  u n d e r  (a) o f  this section, serving the p r o b a­

t i o n a r y  p e r i o d  shall i m m e d i a t e l y  f o l l o w  d i s c h a r g e  f r o m  parole.

* Sec. 5. AS 3 9 . 5 0 . 2 0 0 ( b ) (20) is a m e n d e d  to read:

(20) [STATE] B o a r d  of P a r o l e  (A S  3 3 . 1 6.020 iAS 33.15.010]);

* Sec. 6. AS 4 4 .66.010(a)( 3) is a m e n d e d  to iaad:

(3) [STATE] B o a r d  of P a r o l e  (AS 33.16 . 0 2 0  [AS 33.15.010]) 

-- Jun e 30, 1989 [1985];

* Sec. 7. AS 33.15 is repealed.

* Sec. 8. C u r rent m e m b e r s  of the b o a r d  of p a r o l e  a p p o i n t e d  unde r

AS 33.15.010 , r e p e a l e d  in sec. 7 of this Act, r e t a i n  their m e m b e r s h i p  on 

the b o a r d  of p a r o l e  u n d e r  A S  33.16.020. To a c c o m p l i s h  the purpose of 

AS 33.16.020 , the g o v e r n o r  shall d e s i g n a t e  one m e m b e r  w h o s e  term expires on 

J a n u a r y  1, 1987; one m e m b e r  w h o s e  t e r m  e x p i r e s  on J a n u a r y  1, 1988; one

m e m b e r  w h o s e  t e r m  expires on J a n u a r y  1, 1989; one m e m b e r  w h o s e  ter m expires 

on J a n u a r y  1, 1990; and one m e m b e r  v;hose t e r m  expires on J a n u a r y  1, 1991.

* Sec. 9. APPLIC A B I L I T Y .  AS 33. 16.090(b), e n a c t e d  in sec. 2 of this 

Act, s h a l l  be a p p l i e d  p r o s p e c t i v e l y , e x c e p t  that p r i s o n e r s  sentenced before 

the e f f e c t i v e  date of this A c t  are e l i g i b l e  for d i s c r e t i o n a r y  parole diaring 

a t e r m  of s e n t ence e n h a n c e m e n t  i m p o s e d  u n d e r  A S  12.55.155(a) or during the 

term o f  a c o n s e c u t i v e  or p a r t i a l l y  c o n s e c u t i v e  p r e s u m p t i v e  sentence imposed 

u n d e r  A S  12.55.025(e) or (g) if the s e n t e n c i n g  court orders discretionary

ole e l i g i b i l i t y  for that period.

* Sec. 10. This A c t  takes effect J a n u a r y  1, 1986.
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A M E N D M E N T  ff /

Sec. 8. C u r r e n t  m e m b e r s  of the b o a r d  of p a r o l e  a p p o i n t e d  

u n d e r  AS 33.1 5 . 0 3 0 ,  r e p e a l e d  in sec. 7 of this Act, r e t a i n  t h e i r  

m e m b e r s h i p  on the b o a r d  o f  p a r o l e  u n d e r  A S  33.16.020. T o  a c c o m­

p l i s h  the p u r p o s e  o f  A S  33.16.020, the g o v e r n o r  shall d e s i g n a t e  

o n e  m e m b e r  w h o s e  t e r m  e x p i r e s  on J a n u a r y  1, 1987; one m e m b e r

w h o s e  term e x p i r e s  on J a n u a r y  1, 1988; one m e m b e r  w h o s s  t e r m  e x­

pi r e s  on J a n u a r y  1, 1989; one m e m b e r  w h o s e  t e r m  e x p i r e s  on J a n u­

ar y  1, 1990; a n d  o n e  m e m b e r  w h o s e  t e r m  e x p i r e s  on J a n u a r y  1,

1991.



>
A m e n d m e n t  -J( /-

p . 11, line 9, a f t e r  " I N F O R M A T I O N . "  add "(a). E x c e p t  as p r o v i d e d  

in (b) of this s e c t i o n , "

p . 11, line 16, add n e w  s u b s e c t i o n s  to read:

(b) N o t w i t h s t a n d i n g  (a) of this s e c tio n and A S  3 3 . 1 6 . -  

130(b), the b o a r d  m a y  n o t  d i s c l o s e  to the p r i s o n e r  or the p r i s o n­

er's a t t o r n e y

1) d i a g n o s t i c  o p i n i o n s  which, if made  k n o w n  to the 

e l i g i b l e  p r i s o n e r ,  c o u l d  lead to serious d i s r u p t i o n  of the 

p r i s o n e r ' s  i n s t i t u t i o n a l  program;

2) any d o c u m e n t s  w h i c h  reveal sources of i n f o r m a t i o n  

o b t a i n e d  upon  a p r o m i s e  o f  c o n f i d e ntial ity; or

3) any' o t h e r  i n f o r m a t i o n  which, if d i s c l o s e d ,  m a y

r esult in harm, p h y s i c a l  or otherwise, to any o _ h e r  person.

(c) W h e n  the b o a r d  w i t h h o l d s  i n f o r m a t i o n  from a p r i s o n e r  or

the p r i s o n e r ' s  a t t o r n e y  u n d e r  (b) of this section, the b o a r d  

shall p r o v i d e  the p r i s o n e r  w i t h  a s u m mary of the m a t e r i a l  w i t h­

held c o n t a i n i n g  as m u c h  s p e c i f i c i t y  as the c i r c u m s t a n c e s  allow.



A m e n d m e n t

P . 4, lines 20 t h r o u g h  28 d e l e t e  and insert:

(b) A  p r i s o n e r  is not e l i g i b l e  for d i s c r e t i o n a r y  p a r o l e  

d u r i n g  the t e r m  of a p r e s u m p t i v e  sentence; however, a p r i s o n e r  is 

e l i g i b l e  for d i s c r e t i o n a r y  p a r o l e  d u r i n g  a term of s e n t e n c e  e n­

h a n c e m e n t  i m p o s e d  u n d e r  A S  1 2 . 5 5 . 1 5 5 ( a ) ,  or d u r i n g  the t e r m  of a 

c o n s e c u t i v e  or p a r t i a l l y  c o n s e c u t i v e  p r e s u m p t i v e  se ntence imposed 

u n d e r  A S  12.55.025(e) o r  (g).



p . 5

probabili ty"

A m e n d m e n t

, l i n e  7 a f t e r  "determines" insert "with r e a s o n a b l e
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A m e n d m e n t

(c) A  p r i s o n e r  m a y  not be r e l e a s e d  on d i s c r e t i o n a r y  

p a r o l e  until the p r i s o n e r  has s e r v e d  at least o n e - t h i r d  o f  the 

p e r i o d  of c o n f i n e m e n t  imposed,, at least the m a n d a t o r y  m i n i m u m  

t e r m  if the p r i s o n e r  is s e n t e n c e d  u n d e r  AS 12.55.125(a) o r  ( b ) , 

or any m i n i m u m  t e r m  set u n d e r  AS x 2 . 5 5 . 1 1 5  at sentencing, w h i c h­

eve r  is greater.



AMENDMENT #

Sec . 8 . C u r re n t  members o f  the boa rd  o f  pa ro le  appoin ted unde r 
AS 3 3 .1 5 .0 1 0 ,  repea led  in sec . 7 o f  th is Act, re ta in  th e i r  membership on 
the boa rd  o f  p a ro le  u nd e r  AS 3 3 .1 6 .0 2 0  [ f o r  the rema inder o f  the terms o f  
appo in tm en t ] . The g o v e rn o r  sha l l designate u nd e r  AS 3 3 .1 6 .0 2 0  one mem­
b e r ’ s in it ia l term exp ire s  on J a n u a ry  1, 1987; one member's in it ia l term 
exp ire s  on J a n u a ry  1, 1988; one member's in it ia l term exp ire s  on J a n u a ry  1, 
1989; one member's in it ia l term exp ire s  on J a n u a ry  1, 1990; and one mem­
ber's in itia l term exp ires on January  1, 1991.



A M E N D M E N T  #

Sec. 8. Current members of the board of parole appointed under 

AS 33.15.010, repealed in sec. 7 of this Act, retain their membership on 

the board of parole under AS 33.16.020 [for the remainder of the terms of 

appointment]. The governor shall designate under AS 33.16.020 one m e m­

ber's initial term expires on January 1, 1987? one m e mber’s initial term 

expires on January 1, 1988; one member's initial term expires on January 1, 

1989; one member's initial term expires on January 1, 1990; and one m e m­

ber's in itia l term exp ires on January 1, 1991.
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This m e m o  a c c o m p a m . s  a final draft of CSHB 141(Jud) as 
requested. I want to p oi nt out three significant changes of 
language for you r approval.

Sec. 33. 16.150(a) did not seem to make cl«.. * w h e t h e r  a 
parolee m u s t  r e frain from violating o n l y  laws punish a b l e  by 
imprisonment or any state or federal l a w  and those m u n i c i p a l  
laws p u n i s h a b l e  by imprisonment. I u n d e r s t a n d  from 
discussing this w i t h  Pat Conheady that the first 
in t e rpreta tion is correct. The section has been r e w orded to 
clarify this intention.

Section 33.16.220(a) refers to the same conduct addressed in 
AS 33.16.150(a) but does n o t  reflect the req uirement that 
the c o n d u c t  be punishable by imprisonment. M y  change in 
language here is intended to create a com plete reference to 
the condit i o n s  establ i s h e d  in AS 33.16.150(a) and ( b ) .

Section 9 of the bill does not seem to r e sta te the purpose 
of Sec. 33.16.090(b) as completely as it could. Since I 
u n d e r s t a n d  from m y  disc us s i o n  with Pat that the intention is 
that p e r s o n s  serving consecutive presu m p t i v e  terms also be 
eligible for court sancti oned discretionary  parole, I have 
adopted language that makes this clear b y  more closely 
following AS 33.16.090(b).

G W E :csh 
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Sectional Analysis and Commen tary - CSHB 141 (Jud)

For the fourth consecutive legislature, legislation has 
been introduced, to rev/rite the Alaska Parole Admini s t r a t i o n  Act. 
The original Parole Administr ation Act, AS 33.15, was adopted in 
1960. In the ensuing 25 years the criminal justice system in 
Alaska has undergone radical change, yet the Parole A d m i n i s t r a­
tion Act has only been amended on a piecemeal basis w i th out the 
benefit of comprehensive research and careful analysis. Although 
the current operations of the board meet or exceed m o s t  n a t i o n a l­
ly accepted correctional standards and court decisions, existing 
law does not reflect this. As noted in the 1984 Legislative A u­
dit on the Parole Board, ' [e]xisting statutes relating to the 
Parole Board are vague, lack specific di rection in some areas and 
are inconsistent in other areas." The vagueness and ambiguities 
contained in existing law are leading to an ever increasing 
amount of litigation. CSHB 141 clarifies these ambiguities, 
while pro viding clear direction for parole administratio n in 
light of the evolut ionary changes in the criminal justice system 
w hich have resulted from recent case decisions. The bill also 
embodies many p rofessional standards of the cor rections/pa role 
field while setting parameters for the operation of a parole s y s­
tem in Alaska.

Article III, Section 21 of the Alaska Const i t u t i o n  r e­
quires that "A parole system shall be provided by lav;." As an 
integral part of the criminal justice system, parole can be an 
invaluable tool in rehabilitating offenders by ensuring that they 
are reintegrated back into society with assistance and direction. 
Parole can also enhance public protection by e s tab lishing and 
enforcing conditions of release designed to reduce risk to the 
public. Finally, parole can be a positive factor in reducing 
prison overcrowding by releasing low-risk offenders from i n c a r­
ceration under realistic conditions. The dictates of Article 
III, Section 21 necessitate legislative action to provide clear 
and predictable direction to the Parole Board in order to fulfill 
these rehabilitative and protective goals.

Section 1

This provision vests a sentencing court with the power 
to further restrict eligibility for d i s cre tionary parole beyond 
that w h i c h  is provided by operation of law. E l i g i b i l i t y  for d i s­
cretionary parole mey be restricted in this section up to the 
m a x i m u m  term of imprisonment. Similar provisions have always 
ex;.sted in Alaska law, and constitute an appropriate sentencing 
tool in cases were parole is not foreclosed by presumptive 
sentencing. In that a court's sentencing authority is derived 
from statute, there m u s t  be affirmative aut horization for such a 
sentencing order. Boyne v. State, 586 P . 2d 1250 (Alaska 1978).



Section 2

AS 33.16.010. This s e c t i o n  sets forth the two distinct 
types of p arole w h i c h  exist in c u r r e n t  law —  d i s c r e t i o n a r y  p a­
role and m a n d a t o r y  parole. C o n s i s t e n t  w i t h  c u r r e n t  law, all 
state p r i s o n e r s  s entenced to a t e r m  of i m p r i s o n m e n t  of at least 
181 days are p arole eligible. P r e s u m p t i v e l y  sente nced pris oners 
are ineligib le for d i s c r e t i o n a r y  p a r o l e  u n d e r  AS 33.16.090, h o w­
ever they are s u bject to m a n d a t o r y  p a r o l e  un der this section. 
Under ei'.her type of parole, the r e l e a s e d  p r i s o n e r  is subject to 
the imposition of c o n d i t i o n s  and the superv i s i o n  of the parole 
board. M a n d a t o r y  p a r o l e  is c u r r e n t l y  a u t h o r i z e d  u n d e r  p r ese nt AS 
33.20.040. See B r a h a m  v. B e i r n e , 675 P . 2d 1297, (Alaska 1984). 
This section provi d e s  for u n i f o r m  s u p e r v i s i o n  for all parolees, 
whether m a n d a t o r y  or discretion ary.

AS 33.16.020 - .040 e s t a b l i s h e s  the p arole board in the 
d epartment of correcti ons, sets o u t  g u i d e l i n e s  and c r i teria for 
the selection and a p p o i n t m e n t  of b o a r d  members, and allows the 
rates of c o m p e n s a t i o n  for board membe rs.

AS 33.16.050 codifies e x i s t i n g  p r a c t i c e  by setting out 
requirements for the frequ ency of b o a r d  meetings, and q u o r u m  and 
voting r e q u i r e m e n t s  n e c e s s a r y  to t a k e  o f f i c i a l  action. This s e c­
tion also p e r m i t s  the board to c o n d u c t  m e e t i n g s  via t e l e c o n­
ference facilities. However, this p o w e r  is limited to situations 
where no due p r ocess  c o n s i d e r a t i o n s ,  such as the rig ht to c o n­
frontation, are in issue.

AS 33.16.060 sets out the d u t i e s  of the board. The
primary change in e x i s t i n g  law is the r e q u i r e m e n t  to adopt r e g u­
lations u nder the A d m i n i s t r a t i v e  P r o c e d u r e s  Act, AS 44.62. C u r­
rently t v". 2 Board is e x e m p t  from this Act. By r e q u i r i n g  adher ence 
to the A d m i n i s t r a t i v e  P r o c e d u r e s  A c t  w h e n  adopting regulations, 
the board will be subjec t to a g r e a t e r  degree of p u b l i c  scrutiny 
and input, and i n f o r m a t i o n  r e g a r d i n g  b o a r d  o p e r a t i o n s  will be 
more accessible.

AS 33 .16.070 au thor i z e s  the board to issue subpoenas
and specifies those subpoena s as e n f o r c e a b l e  in s u p e r i o r ' c o u r t .

AS 33.16.080 enables the b o a r d  to hire an exe cutive
director and sets m i n i m u m  q u a l i f i c a t i o n s  for this position.

AS 33.16.090 e s t a b l i s h e s  e l i g i b i l i t y  for d i s c r e t i o n a r y
parole. A  state p r i s o n e r  m u s t  be s e n t e n c e d  to a t e r m  or terms 
over 180 days, and m a y  not be p r e s u m p t i v e l y  sentenced to be e l i­
gible. The p r i s o n e r  m u s t  also h a v e  served any s t a t utory or
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judicially imposed m i n i m u m  sentence.

Further, this section resolves a m a j o r  ambig uity 
present in current law. With the passage of the new criminal 
code in 1978 and the enactment of Alaska's presum p t i v e  sentencing 
scheme, offenders who were presum p t i v e l y  sentenced w e r e  decreed  
to be ineligible for d i s c r e t i o n a r y  parole. However, w i t h i n  this 
scheme, no statutory provision or legislative intent has define d 
"presumptive sentence" for the purpose of d i s c r e t i o n a r y  parole 
eligibility. A few sentencing courts have co ncluded that the law 
is ambiguous and have declared that after an o f f ender serves one 
presumptive term, he is thereafter eligible for d i s c r e t i o n a r y  
parole during subsequent consecutive presumpti ve terms. In a d d i­
tion some presum p t i v e l y  sentenced offenders have been mad e e l i g i­
ble for d i s cretiona ry parole during the p er iod of e nhancement  
when the presumptive sentence was increased because the crime was 
an aggravated one. The same rationale employed by the courts in 
these insta ices could also be used to make a p r e s u m p t i v e l y  s e n­
tenced prison er eligible for parole if the pr esu m p t i v e  sentence 
was mitigated. The practice of granting d i s c r e t i o n a r y  parole 
e ligi bility to subsequent presumptiv e terms in a consec u t i v e  sen­
tence, and to those portions of presumpt ive terms w h i c h  are s e n­
tence enhancements because the crime was aggravated, is clearly 
allowed in this section. In order for an offe nder to be 
c onsidered ineligible for d i s c r e t i o n a r y  parole d u ring any term in 
excess of the p r esumptive term, the sentencing court mu st 
restrict that parole e lig ibility under AS 12.55.115.

Finally, this section also codifies case law to allow 
the board to rely on more than just the judgment of the court, in 
determi ning if the pri soner is p resum p t i v e l y  sentenced. C u r r e n t­
ly a substantial port ion of the judgments entered by courts do 
not indicate whether a prisoner is presu m p t i v e l y  sentenced, 
therefore it is necessary to review the s entencing record to d e­
termine discretionary parole eligibility.

AS 35.16.100(a) sets out the broad general standards 
that the board should follow when dec iding on a grant of d i s c r e­
tionary parole. These standards reflect the Chaney criteria and 
the purposes of sentencing in AS 12.55.005, p a r t i c u l a r l y  those 
concerned with  rehabilitation, p rotec tion of the public and seri­
ousness of the crime.

Subsection (b) authorizes the bo ard to rescind or r e­
vise a grant of parole when new circumstan ces come to light. 
Curren tly the board reviews and approves parole ..release plans 
months prior to a prisoner's release date. S u bsequentl y new
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information on that p r i s o n e r  m a y  come to the board's attention. 
For example, a p r o s p e c t i v e  empl oyment plan may no longer be p o s­
sible, or the p r i s o n e r  is u nab le to immediately enter a r e s i d e n­
tial treatmen t p r ogram u p o n  release, or the prisoner is s u b s e­
quently involved in a m a j o r  d i s c i p l i n a r y  action. W i t h  this p r o­
vision the board can change conditions or decide that the p r i s o n­
er is not appropriate for d i s c r e t i o n a r y  parole, and rescind its 
previous action or m e r e l y  de lay the pris oner's release date. Due 
process safeguards are built in to p r otect  the prisoner's  liberty 
i n t e r e s t .

Subsections (c) and (d) set out the m i n i m u m  amount of a 
sentence a p r i son er m u s t  serve before being eligible for d i s c r e­
tionary parole. For d i s c r e t i o n a r y  parole eligible prisoners, the 
m i n i m u m  term is d e c r e a s e d  from one-t hird of the sentence under 
current law to o n e - f o u r t h  of the sentence, except for an i n d i v i d­
ual convicted of first or second degree murder, kidnapping, or 
m isconduct involving a c o n t r o l l e d  substance in the first degree. 
With this latter group, the m i n i m u m  term remains one-third or the 
m a n d a t o r y  minimum, w h i c h e v e r  is greater. The sentencing court 
may further restrict p ar ole e l i g i b i l i t y  under AS 12.55.115. P a­
role e ligibili ty is reduced by this bill only for first-time 
non-pres umptive Class B or C felony o ffenders and for m i s d e m e a n­
ants .

AS 33.16.110 codifi es existing practice by setting out 
the information w h i c h  the board must consider when de term i n i n g  a 
prisoner's suitability for d i s c r e t i o n a r y  parole.

AS 33.16.120 was enacted in 1984 as a p o rtion of the 
V ictim's Rights L e g i s l a t i o n  and gives a v i c t i m  the right to c o m­
ment in w r i t i n g  on a p e n d i n g  d i s c r e t i o n a r y  parole decision. The 
board is required to c o n s i d e r  those comments. The board also has 
a duty to notif y a v i c t i m  if a prisoner is released on either 
d i s cretion ary or m a n d a t o r y  parole.

AS 33.16.130 p la ces the r e s p onsi bility for requesting 
d iscre t i o n a r y  parole on the p r i s o n e r  rather than m a k i n g  the board 
responsible for r e v i e w i n g  all poten t i a l l y  eligible prisoners. 
W o r k i n g  wi th institutional staff, the p r i soner would prepare a 
parole release plan, i n c l uding  the prisoner's plans for e m p l o y­
ment, treatment, re sidence and other relevant material, for p r e­
sentation to the board. A  hearing on the granting of parole is 
required. If the b oard denies an appli c a t i o n  for d i s c retionary 
parole, a w r i t t e n  d e c i s i o n  m u s t  be issued and p r o vided to the 
prisoner. This section m i r r o r s  current practice, but the p r o c e­
dural safeguards are made more specific.
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AS 33.16.140 r equires the board to issue a w r i t t e n  o r ­
der of parole for any d i s c r e t i o n a r y  or m a n d a t o r y  parolee, setting 
forth all terms and conditions of release including the parole 
expiration date. This clarifies existin g law by p r o v i d i n g  more 
specificity.

AS 33.16.150 codifies existing p r a ctice by setting out 
the terms and conditions w h i c h  the board may impose on a d i s c r e­
tionary or m a n d a t o r y  parolee. The prohib ition agains t v i o l a t i n g  
any law is a require d co ndition for all parolees. Subsecti on (b) 
lists numerous other condit ions that the board m a y  impose in o r­
der to fashion an approp r i a t e  rehabilita tive release plan and 
supervision for the parolee. Subpa ragraph (b) (7) w o uld apply 
only to misd emeanants, b e cause a convicted felon is alread y p r e­
cluded from posses s i n g  or contr o l l i n g  a firearm under both state 
and federal law. Condi t i o n s  m a y  also be imposed by parole o f f i­
cers, except for certain v e r y  res trictive conditions listed in 
subparagraph (c), w h i c h  m a y  only be imposed by the board.

The board is also empowered  under subsection  (d) to set 
a specific time limit on any d i s c r e t i o n a r y  condition it imposes.

AS 33.16.160 sets out the m e c h a n i s m  w h e r e b y  changes in 
a condition of parole m a y  be accomplished. This p r o v ision sets 
out due process safeguards for the parolee w h e n  the condi tion is 
more restrictive, and also d eli neates the m e t h o d s  by which  a c o n­
dition m a y  be changed or imposed in an emergency situation.

AS 33.16.170(a) makes records and information ob tained 
or used by the board c onfid e n t i a l  under state law. Subsection
(b) allows the board to w i t h h o l d  certain po tent i a l l y  harmful i n­
formation from the parolee. W h e n  this type of information is 
withheld, subsection (c) requires the board to provide to the 
prisone r or paroi°e a summary of the mat erial withheld.

AS 33.16.180 sets out the duties of the commi s s i o n e r  of 
corrections in ass isting the parole board.

AS 33.16.190 reflects current law, under w h i c h  the p o­
sitions of parole o f ficer and probati on officer are i n t e r c h a n g e­
able .

AS 33.16.200 clearly sets out that the b oard  retains 
jurisdiction over a p a rolee until the end o f  the parolee' s sen­
tence and results in all parolees being equally treated. This 
section consolidates curren t law w h i c h  sets out three different 
schemes for determ i n i n g  the board's jurisdiction over a parolee.
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AS 33.16.210 allows the board to u n c o n d i t i o n a l l y  d i s­
charge a parolee from parole after two years. The d ischarge a u­
thority would be employed when a parol ee has demons t r a t e d  r e h a­
bilitation and there is no further need for supervision. There
is no similar provision currently in law. Alas ka is b e l ieved to
be the only state w h e r e  the parol e board does not possess this 
authority.

AS 33.16.220 sets out the m e c h a n i s m  for revoking p a­
role. Subsection /a) gives the board the authority to revoke 
parole if the parolee violates a condition of release. This m i r­
rors current law.

Subsection (b) sets out minimal due process r e q u i r e­
ments for holding a p r e l i m i n a r y  revocation . •aring. In order to 
avoid duplicitous proceedings, the board may rely on a judicial 
determination of probable cause rather than hold a separate p r e­
liminary hearing.

In subsection (c) , after f i n d i n g  probable cause of a 
violation, the board then must conduct the d i sposi tive phase,
i.e., deciding w h e t h e r  the parolee is to be incarcerated or r e­
leased pending a final revocat ion proceeding. If the b o a r d  d e­
cides to release the parolee, additional conditions may be im­
posed under subsection (d).

Subsections (e) and (f) set out time frames for holding 
fina. revocation proceedings. These provisions codify case law 
to ensure speedy d i sposition of parole revocation proceedings.

Subsection (g) addresses the situation where a p a r o­
lee's alleged vio lation is also a pend ing criminal charge. B e­
fore deciding to p r oce ed to a final revocation proceeding, the 
board must consider any prejudic e that m ay result to either the 
parolee or the state. If a d ecision to hold the revocation p r o­
ceeding is made, the b o a r d  then mus t consult with  the A t t orney 
General's office so that immunity issues m a y  be resolved. This 
provision attempts to balance seemingly inconsistent court d e c i­
sions .

Subsection (h) establishes the burde n of proof n e c e s­
sary to show a violation. This is a codification of case law.

Subsection (i) vests the board with broad  discre t i o n a r y  
power to fashion a remedy appropriate to the v i o l a t o r  and the 
violation. Numerous options are made available un der this sub­
section. The board may revoke all of the violator's parole, r e­
turning the parolee to jail for the full term of the parole; the
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board may revoke a part of the violator's  parole, returning the 
parolee to jail for a part of the parole term and extending the 
period the parolee is under the jurisdiction of the board a c o m­
mensurate amount. The board may return the parolee to jail for 
part of the parole term and not extend the parole term, the board 
m a y  also change a condition of parole to ensure that the r e h a b i l­
itative goals are met. The board currently holds this power;
this subsection m e r e l y  restates and clarifies this power.

AS 33.16.230 allows a parolee to waive any hearing
which is required under due p r ocess standards.

AS 33.16.240 sets out the procedure for ar resting a
parole violator. Subsect ion (e) precludes bail for a person a r­
rested as a p arole violator. The dispositi ve phase of a p r e l i m i­
nary revocation proceeding, u n d e r  AS 33.16.220(c), addresses a
p a rol e v iolator' s release.

Subsection (f) gives credit to a parolee for time in 
custody toward the u n e x p i r e d  term of the sentence, but denies a 
parolee credit for street time. This provi sion is in current 
law.

AS 33.16.250 sets out how an arrest w a r r a n t  for a p a­
role violator is executed.

Section 3 amends e x i sting  good time release provisions 
to conform w i t h  the concept of a m a n d a t o r y  parole.

Section 4 provides for those situations when a m a n d a t o­
ry parolee has a residual p e r i o d  of probation.

Section 5 is a technical, conforming amendment.

Section 6 provi d e s  a new sunset date for the parole
b o a r d .

Section 7 repeals the exist ing Parole Ad ministratio n
Act.

Section 8 addresses the reappointment of current board 
members and allows for r e adjustment  of their terms of appointment 
to achieve staggered terms.

Section 9 is a special application section for 
AS 33.16.090(b), d i s c r e t i o n a r y  parole elig ibility during the 
p e rio d of an en hanced or c onsec utive presum ptive sentence. In 
that some pri soners have p r e v i o u s l y  been ordered to be

-  7 -



discret ionary parole eligible during these periods, these court 
orders are approved in this section. For other prisoners 
sentenced before the effective date of this Act who have enhanced 
or consecutive presumptiv e sentences, and where the court has not 
made a dete rmination on d i s c retionary  parole eligibility, it is 
intended that those pri soners may petition the court under 
Criminal Rule 35 for this determination. Absent such a 
determination, AS 33.16.090(b) is to be applied p r o s p e c t i v e l v .

Section 10 provides for an effective date.

Due Process Considerations

Generally, in determi ning the p rocedural safeguards 
that due process requires in parole proceedings, it is first n e c­
essary to d isting uish the type of proce eding involved. The d e c i­
sion m a kin g functions in parole can be broadly designate d as e i­
ther granting parole or revoking parole, each of which n e c e s s i­
tates differing level of safeguards. The q u e stio n of the n e c e s­
sary levels of safeguards that must be provided is correlative to 
the liberty interest be ing considered cr acted upon. The qreater 
the liberty interest involved, the higher the level of safeguards 
mandated. In Alaska, which employs a scheme of both d i s c r e t i o n­
ary and m a n d ator y parole, further d i s t i ng uishment in the safe­
guards results from the type of parole under consideration.

Clearly, if the procedu res under cons ideration pertain 
to a revocation function, safeguards are u n iversal ly applicable, 
w h e t h e r  parole is m a n d a t o r y  or discretionary. For although 
parolees have forfeited their right to the full liberty enjoyed 
by ordinary citizens by virtue of a criminal conviction, they do 
possess g r e ater freedom than perrons incarcerated. This c o n d i­
tional liberty interest p o s s essed by both mandatory and d i s c r e­
tionary parolees has been recognized by the United States Supreme 
C o u r t :

We see, therefore, that the liberty of a 
parolee, although indeterminate, includes m a n y  of 
the core values of unqualified liberty and its 
termination inflicts a "grievous loss" on the 
parolee and often  on others. It is hardly useful 
any longer to try to deal with this p r o b l e m  in 
terms of w h e t h e r  the parolee's liberty is a 
"right" or a "privilege." By w h a t e v e r  name, the 
liberty is valuable and must be seen as w i thi n the 
p rotec t i o n  of the Fourteent h Amendment.

M o r r issey v. B r e w e r , 408 U.S. 471, 482 (1972).
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On the other hand, the procedures which apply during 
the granting phase are not applicable to both classes of p a r o­
lees, because m a n d atory parolees are released by operation of law 
7hile d i s c retio nary p a r olees  are subject to the d i s cre tionary 
decisio n m a k i n g  function of the parole board. The procedures 
required under the parole grar.Mng function likewise differ from 
those required in the revocation function, as there is no r e c o g­
nized liberty interest, conditional or otherwise, in d i s c r e t i o n­
ary parole. Greenholtz v. Inmates of the Nebraska Penal and C o r­
rectional C o m p l e x , 442 U.S. 1 (1979) .

A. Parole G r a nting Function

Due process safeguards in the parole granting func­
tion are only required if there is a dep rivation of a protected 
interested held by the prospective parolee. Under the United 
States Constitution, states do not have a legal obligation to 
establish a parole system, and there is no federal constitutional 
or inherent right to parole. However, Greenholtz does recognize 
that a state may, by co nstitution or by statute, create such a 
right, and if the right is created, certain due process safe­
guards must be afforded the prospe ctive parolee.

Procedural safeguards in the d i s c retion ary parole 
grant i n g  proces s would be required if the Alaska C o n s t i t u t i o n  or 
statutes created a sufficient expectation of parole to constitute 
a prote cted liberty interest, as the establishment of a liberty 
interest is a condition p r e c edent to the applicabilit y of due 
process. S h nrp v. L e o n a r d , 611 F.2d 136 (6th Cir. 1979).

Article III, Section 21 of the Alaska Cons titution p r o­
vides

Section 21. Exe cutive C l e m e n c y . Subject to 
procedures p r e s c r i b e d  by law, the governor may 
grant pardons, commutations, and reprieves, and 
m a y  suspend and remit fines and forfeitures. This 
power shall not extend to impeachment. A parole 
sy;ihem shall be provid ed by law.

This section directs the c reation of a paroZe system by the leg­
islature; it does not consti t u t i o n a l l y  guarantee parole, nor does 
it mandate the type of system of parole that could be created. 
Rather, it leaves to the discretion of the legislature the type 
of parole system, and that d iscretion  neces sarily includes d e t e r­
mining the types of individuals eligible for parole.
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Within the context of finding a liberty interest c r e a t­
ed by statute, courts will focus on the ce rtainty of parole r e­
lease. If the board has u n l i m i t e d  discretion to grant or deny 
parole, no liberty interest is present. Conversely, if the s t a t­
ute requires the b oard to pa role a parti c u l a r  person at a certain 
time, that person has an e xpect ation of release which is a p r o­
tected liberty interest. As a general ruie, the more the board's 
discre tion is limited, the m o r e  likely it is that a liberty i n­
terest w i l l  be found. If there is a presum p t i o n  that a p r i s oner 
will be paroled, courts will tend to find a liberty interest. 
U.S. e x rel Scott v. Illinois Parole and Pardon b o a r d , 669 F.2d 
1186 (/th Cir. 1982). This d istin c t i o n  is apparent in comparing 
AS 33.16.010(b) w i t h  AS 33.16.010(c), in that the certai nty of 
parole release un der the latter statute is limited only by the 
amount of good time the p r i soner has a c cumulat ed unde* AS 33.- 
20.030, while the board's discre t i o n  governs parole under the 
former.

Careful  analysis of d i s c r e t i o n a r y  parole under AS 33.16 
is ne cessary to d e t e rmine w h e t h e r  there is a s ufficient e x p e c t a­
tion of parole to find a liberty interest. AS 33.16.090(a), 
which discusses the eligib i l i t y  of a p r i s oner for d i s c r e t i o n a r y  
parole vests the board wit h wide d iscretion ("... may, in the 
discretio n of the ^oard, be released on d i s c r e t i o n a r y  parole 
..."). Less certitude in a prisone r's release on discre t i o n a r y  
parole is found in AS 33.16.100(a) ("The board may authorize the 
release of a p r i soner on d i s c r e t i o n a r y  parole if ..."). This 
statutory language is i n t e ntion ally discretionary, and does not 
create a liberty interest in the A laska sta tutory scheme of d i s­
cretionar y parole.

The incertitude of a grant of d i s c r e t i o n a r y  parole has
also been recognized by the Alaska Supreme Court, albeit in
dicta. For although a p r i s o n e r  must serve a m i n i m u m  period b e­
fore b e c oming eligible for d i s c r e t i o n a r y  parole "... it does not 
follow from this that there is any certaint y that a p r i sone r ... 
would ac tually be p a roled at that time." 1/

Only in those situations where state legislatures have 
limited the parole authority's  release d iscretion have courts 
found any liberty interest. This was the case in Greenholtz
w here the Nebras ka statutes declare d that the parole b oard

1/ Huff v. State, 568 P . 2d 1014, 1019 (Alaska 1977). See also 
Hansen v. State, 572 P . 2d 1041, 1047 n. 12 (Alaska 1978).
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"shall" grant release "unless" one of four de signated reasons for 
not doing so existed. 2/ See also, Williams v. Missouri board 
of Probation and P a r o l e , 661 F.2d 697 (8th Cir. 1981). However, 
such m a n d a t o r y  language is a r a ri ty among states, and doesn't  
exist in A laska law.

A  liberty interest in the parole granting process may 
also be found in the practices of the board or in administrat ive 
rule or regulation adopted under the statute. For example, if 
the board adopts standards w h i c h  include guidelines specifying an 
approximate parole release date for prisoners whose crimes and 
personal histories fit p r e d e t e r m i n e d  categories then a c o n d i t i o n­
al liberty interest m igh t be found to exist. This pre dictive 
judgment process will then require procedural safeguards to r e­
duce the risk of error in d e t e r m i n i n g  the factual elements and 
m a k i n g  the subject appraisals. This is the situation intended 
for the Alaska parole system.

By requiring the adopt ion of regulations w h i c h  " e s t a b­
lish standards under whi ch the suita bility of discre t i o n a r y  p a­
role is determined," a minima l liberty interest is created in the 
parole granti ng process. The Parole Admini s t r a t i o n  Act, AS 
33.16, therefore grants certain proced u r a l  safeguards to p r i s o n­
ers eligible for d i s cretionar y parole. This s^ctutory grant of 
p roce dural safeguards is intended to give prisoners the assurance 
of a fair proceedina.

Procedur al Safeguards

A f t e r  applying for parole, the eligible p r i soner  is 
e n t i tled to notice and a hearing on the parole application. The 
p r i s o n e r  is given access to most mater i a l  w h i c h  the b oard  will 
conside r in reaching its decision, and the p risoner is gra nted 
the oppor t u n i t y  to respond in w r i t i n g  to the material and present 
e v i d ence to the board. AS 33.16.130(b). Absent exigent c i r c u m­
stances, t^ vidence presented b y  the p r i soner  should not i n­
clude the menial evidence of third parties, as such evidence
can be sub' 1 id by means of an affidavit.

Only if the board denies the application for d i s c r e­
tionary parole must the basis for the deci sion be put in writing. 
A  copy of this w r i t i n g  is p r o vid ed to the p r i soner AS 33.16.- 
130(c). If the denial of the applicatio n is a "set off",

2/ Neb. Rev. Stat. § 83-1, 114
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allowin g for r e c o n s iderat ion of parole at some future date, the 
wr i t t e n  basis for denial m a y  indicate those areas in the 
prisoner 's proposed release plans whi ch need to be addressed, 
giving the p r i s o n e r  adequate notice and dire ction for the 
subsequent reconsideration.

A l t h o u g h  a p r i s o n e r  is provid ed the basis for a denial 
of parole, this action of the board is not reviewable unless 
there is a denial of a consti t u t i o n a l  right. The judicial review 
procedur es of the A d m i n i s t r a t i v e  Procedures Act, AS 44.62.330, 
560 and 570, do not apply to parole board actions.

W h e n  the board has granted an application for parole 
and set a release date for the prisoner, it m a y  rescind that a c­
tion be fore the release date, or even revise the release date. 
This would occu r if a change in circumstances in the priso ner's 
parole release plan occurred or if new information co ncerning the 
p r i s oner came to light. AS 33.16.100(b).

Having granted a future parole release date, the e x p e c­
tation of p ar ole is sufficient to find a co nditional liberty i n­
terest. Therefore, certain m i n i m a 1 proce dural safeguards are 
warranted. The same statutori ly manu d procedures employed at 
the parole g r a nting  phase are required .a rescind parole, as they 
are sufficient to satisfy c o n s titution al due process r e q u i r e­
ments .

B , Imposing Condit i o n s  of Parole

When imposing conditions of release on a parolee, 
w h e t h e r  the parole is d i s c r e t i o n a r y  or mandatory, the board is 
limited to imposing condit ions w h i c h  are both consistent with the 
goals of rehabil itation and prote c t i o n  of the public, and n e c e s­
sary for the pr oper functioning of the parole system. M o r r i s­
sey , at 483; Roman v. S t a t e , 570 P . 2d 1235 , 1242 (Alaska 1977). 
To this end, ail prisoners released on parole are required to 
lead law abiding lives as a conditi on of release. AS 33.16.- 
150 (a). Additionally, the b oard is emp owered to impose special 
c onditions d e s igned for the individual reha bilitative p r o g r a m  of 
each paroled offender. AS 33.16.150(b). Because some of these 
special conditions are severe limitations on the parolee's c o n d i­
tional liberty interest, impositio n must be rationally related to 
\Lhe u nderlying offense or the parolee's history. R o m a n , at 1242. 
Specifically, special conditions that are in the nature of ?. 
search, AS 33. 16.150 (b) (9) & (11), m a y  only be imposed if w a r­
ranted by the nature or the circumstances surrounding 
p a r o lee's crime or social history. For v,iis reason, these 
conditions may only be imposed by the board. AS 33.16.150(c).
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Imposition of two additional conditions are likewise
limited, not becau se they impinge upon the conditional liberty 
interest, but rather due to the nature of the condition. P r e­
cluding  a parolee from possessin g or controlling a firearms is
limited to m i s d e m e a n o r  offenders, as felons are pre cluded by
state law (AS 11.61.200) as well as federal law (Pub. L. 90-618 §
922(h)) from doing so. Imposing this condition upon a parolee 
w o u l d  also necessitate a relationship to the crime, e.g. assault 
or extreme game violations. Finally, restitution as a condition 
of p arole may only occur if restitution was ordere d by the sen­
tencing court. B r e z e n o f f  v. State, 658 P. 2d 1359 (Alaska App. 
1983) .

After the initial imposition of the conditions of r e­
lease upon the parolee, a need may arise to change or impose a d­
ditional conditions, procedur al safeguards may then be required. 
If the parolee is de termined to be at liberty on a certain 
conditional level, a more restrictive level of conditional 
liberty may be a deprivation of the current conditional liberty 
status; thus imposition of new conditions may only be a c c o m­
plished if the parolee is provided notice of the propose d change 
and the opportunity to be heard on it. W h e ther procedural s a f e­
guards need to be employed whe n there is a new or changed c o n d i­
tion depends on an analysis of w h ether the new or changed c o n d i­
tion is a further infringement of the liberty interest and also 
w h e t h e r  the change is significant or insignificant. Clearly, if 
the new condition required the parolee to enroll in a residential 
treatment progr am for substance abuse, the current level of c o n­
ditional liberty enjoyed by the parolee is be ing curtailed; thus 
proced ural safeguards are warranted. Conversely, if the new c o n­
dition was a requirement of the parolee to pay child support or 
not to open a charge account, there is no further curtailment of 
the current conditional liberty -'nterest, and procedural s a f e­
guards are not necessary. Moreover, if the parole offic er r e­
quired the parolee to report twice a month, rather than once a 
month, such a change is so insignificant as to not require any 
due process protections.

Situations m a y  also occur which require the immediate 
imposition of a new or changed condition. Specific procedures 
are set out w h i c h  balance the state's interests in re habilitation 
and protection of the public w i t h  the parolee's conditional lib­
erty interest. AS 33.16.160(c) & (d).

C . Parole Revocation

In M o r r i s s e y , after recognizing the conditional liberty 
interest possessed by parolees, the United States Supreme Court
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mandated the employment of procedural guarantees in parole r e v o­
cation proceedings.

The procedures required could be informal in nature, 
but must include as a m i nim um

1) a pre lim i n a r y  revocation hearing at or reasonably 
near the place of the alleged violation and as promptly as 
convenient after the arrest,

2) a final revocation hearing with
a) w r i t t e n  notice of the claimed violation;
b) disclosure of evidence to be used against the 

violator;
c) o p portunity to be heard in person and to 

present witne s s e s  and documentary evidence;
d) a limited right to confront and cross-examine 

adverse witnesses;
e) a neutral and detached hearing body; and
f) a w r i tten statement by the fact finders as to 

the evidence relied on and the reasons for revocation.

M o r r i s s e y , at 486, 489.

In essence, M o r r issey requires "an informal hearing 
structured to assure that the finding of a parole violation will 
be based on v erified facts and that the exercise of discretion 
will be by an accurate knowledge of the parolee's behavior." 
M o r r i s s e y , at 485.

Clearly the court did not require the full range of 
rightr normally accorded in a criminal proceeding. Subsequent 
decisions have held that the revocation proceeding is not part of 
a criminal proceeding, Martin ,T. S t a t e , 517 P . 2d 1389 (Alaska 
1974) , therefore those guara ntees normally applicable in the 
criminal p roceedin g do not apply in a revocation. State v. 
S e a r s , 553 P . 2d 907 (Alaska 1976) (exclusionary rule for i l legal­
ly seized evidenc e does not apply); M a r t i n  v. S t a t e , 517 P . 2d 
1389 (Alaska 1974) (right to bail under Alaska Constitution does 
not apply); Paul v. S t a t e , 560 P . 2d 754 (Alaska 1977) (Alaska 
speedy trial rule does not apply); Roman v. S t a t e , 570 P . 2d 1235 
(Alaska 1977) (warrantless searches are p e r m i s s i b l e ) ; Dav enport 
v. S t a t e , 568 P . 2d 939 (Alaska 1977) (different requirements for 
parole v i o l a t i o n  arrest w a r r a n t ) ; Ave ry v. S t a t e , 616 P . 2d 872 
(Alaska 1980) (preponderance of evidence standard of proof suffi­
cient for r e v o c a t i o n ) .

1. Preliminary R evocat ion Hearing

The Morri ssey case set the broad standards for the
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p reliminary  revocation hearing in order "to determine w h e ther 
there is probable cause or reasonable ground to believe that the 
arrested parolee has committed acts that would constitut e a 
violation of parole." 3/ The hearing needs to be conducted by an 
independent d ecision maker, i.e., some person other than one ini­
tially dealing with the case.

The finding of probable cause or reasonable grounds may 
be based on a finding in another forum, as the parolee w oul d be 
c o lla terally estopped from rel itigating issues p revi ously 
determined. A criminal conviction, 4/ with the higher "beyond a 
reasonable doubt" standard of proof, or a finding of probable 
cause after a p r e l i m i n a r y  hearing in a pending criminal case, 
would both constitute conclusive proof of a parole violation. AS 
3 3 . 1 6 . 2 2 0 (b).

Althou gh there is case law intimating a grand jury i n­
dictm e n t  may be used in a like manner, 5/ the due process r e­
quirement of M o r r i s s e y , which grants the parolee the o p portunit y 
to refute or explain the alleged violation, would tend to negate 
use in this way. However, given the standard for a grand jury 
indictment in Alaska (the evidence presented, if u n explained or 
uncontradicted, would warrant a trier of fact to find b e yo nd a 
reasonable doubt that the accused committed the crime c h a r g e d ) , 
the requirements of the prosecu tor to disclose exculpatory 
evidence to the grand jury, 6/ and safeguards of Criminal Rule 
6 (q) , a grand jury indictment does constitute prima facie e v i­
dence of a violation. In this situation, the burden is shifted 
to the alleged violator  to disprove the charges in the 
indictment.

When probable cause or reasonable grounds for a v i o l a­
tion are found, the preliminary revocation hearing becomes a

3/ M o r r i s s e y , at 486.

4/ M o o d y  v. D a g g e t t , 429 U.S. 78, 86 n.7 (1976)

5/ See Inmates C o u nc ilmatic V o ice v. R o g e r s , 541 F.2d 633 (6th 
Cir. 1976); Hall v. S t a t e , 535 F.Supp. 1121 (S.D. Ohio 1982).

6/ See Tookak v. State, 648 P . 2d 1018 (Alaska App. 1982); Frink 
v. State, 597 P . 2d 154 (Alaska 1979).
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b ifurc a t e d  process. Just as in the final revocation process 
there is an adjudica tory phase (to determine probable cause) and 
a disposit ive phase (where the hearing  officer must then 
determine whether the viol ator should be released pending a final 
r evocation h e a r i n g ) . The h e aring officer is required to co nsider 
four factors in m aking this determination. AS 33.16.220(c). As 
there is no constitutional right to bail in a parole revocation 
proceeding, M artin  v. S t a t e , 517 P . 2d 1389 (Alaska 1974), release 
pending the final revocation hearin g may only occur u n d e r  this 
subsection. (Bail release is also statutorily denied. AS 33.- 
16.240(e)). The hearing officer, in d e t e r m i n i n g  that release is 
appropriate, may also impose additional conditions on the v i o l a­
tor. AS 33.16.220(d). Necessarj procedural  safeguards, if the 
additional conditions are more restrictive of the parolee's lib­
erty, are satisfied in the two phases of the bifurcated p r e l i m i­
nary revocation hearing process.

2. Final revocation Hearing

As pr eviously noted, M o r r issey set out six specific 
requirements for a final revocation heari ng necessary to meet 
minimal due process safeguards. These m i n i m a l  procedures have 
not been significantly expanded, either in subsequent case law, 
or by statute. The burden on w h e t h e r  to have a final revocation 
hearing has been shifted from the parolee: Morris sey i.iplies the
parolee mu st request a final relocatio n hearing (although the 
parolee must be notified of the right to such a hearing) ; by 
statute, a final revocation will be held unless specifically 
w aived in w r i t i n g  by the parolee. AS 33.16.230. Additionally, 
the "within a reasonable time" requirement for holding a final 
revocation pro cee d i n g  has been establ ished by statute —  w i t h i n  
20 w o r k i n g  days after a parolee's arrest and incarceration if no 
p reliminary  r evocation hearing is held, 1_/ or within 120 days 
after the arrest if a p r elim inary revocation hearing has been 
held. 2/ Special safeguards for both the parolee  and the state 
are available in the event the alleged v i o l a t i o n  is based on a 
pending criminal charge. AS 33.16.220(g).

If a violation is found, the board is granted s i g n i f i­
cant discretion in fashioning an appropriate remedy. Additi onal 
conditions of parole may be imposed upon the violator, w h o  is

7/ AS 3 3 . 1 6 . 2 2 0 (e) 

8/ AS 3 3 . 1 6 . 2 2 0 (f)
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then r e -release d on parole; the v i o lator may also have the parole 
revoked in full, or in part, AS 33. 16.220 (i) . A  parolee is not 
given credit towards the original sentence, for time spent on 
parole, AS 33.16.240(f), so that a revocation m a y  result in r e i n­
carceration for the amount of the prisoner's original t e r m  not 
p r e v i o u s l y  served in jail. A  partial revocation would result 
when the b o a r d  decided the seriousness of the violation did not 
w a r r a n t  reincarceration for the r emainder of the term, but that 
some reincarcer ation was necessary.

Other C onsideratio ns

A. A rrest of Parole V iolators

Alleged parole v i o l a t o r s  m a y  be arrested with or w i t h­
out a warrant. A warra nt m a y  be issued by the board or a m e m b e r  
of the b oard based upon a proba b l e  cause standard. Unlike the 
standards applicable to a rrest warra nts in criminal cases, a p a­
role v i o l a t o r  warrant does not need to be supported by a w r i t t e n  
affidavit or complaint. D a v e n p o r t  v. S t a t e , 568 P . 2d 939 (Alaska 
1977). However, to avoid u n n e c e s s a r y  litigation on the issue of 
w h e t h e r  the w a r r a n t  is suppo r t e d  by probable cause, t.ne w a r r a n t  
is intended to be supported either by a w r i t t e n  or recorde d 
statement of the parole officer. D a v e n p o r t , at 948, n.21.

Likewise, exigent cir cumstance^ may exist reguiring the 
immediate arrest of a parolee. However, rather than leaving 
these exigent circumstances to subseguent court interpretation, 
the cir cumstances are e n u m e r a t e d  in statute AS 33.16.240(c). If 
a warran t l e s s  arrest occurs, strict reporti ng requirements on the 
circums tances of the arrest are mandated. AS 33.16.240(d).

P . Confidential Information

1. Public D i s c l o s u r e

D uring the decision m a k i n g  aspects of its duties, the 
board will be relying upon information derived from a v a r i e t y  of 
sources. A ltho u g h  some of this information m a y  be public i n f o r­
mation if is derived from the original source under AS 09.25.110, 
o ther portions of this inf or m a t i o n  are confidential, e.g., p r e­
sentence reports. In order to relieve the board of the r e s p o n s i­
bil i t y  to determine  w h e t h e r  this information is otherwise c o n f i­
dential un der law, all the information compiled  by the board is 
m a d e  confidential. AS 33.16.170(a). This p rovision therefore 
exempts that information from the provisions of AS 09.25.110 and 
AS 09.25.120; however, if the information is otherwise pu blic 
information, this section does not preclude public inspection and
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copying of that material at its original source.

2. Disclosure to the Parolee

In the main, informat ion w h i c h  is used by the b o a r d  
must be discl o s e d  to the parolee. The due process r equirements 
w h i c h  attach to the liberty interests held by parolees or p o t e n­
tial parolees, dictate that the parol'ee be given not only notice 
of a p r o p o s e d  action, but also the o p p o r t u n i t y  to be heard. To 
be m eaningful, the o p p o r t u n i t y  to be h e a r d  requirement should 
afford the paro lee or p r i s o n e r  the ability to refute or explain 
adverse information as well as to ensure that the board considers 
informat ion w h i c h  the parolee or p r i s o n e r  believes is relevant to 
the decis i o n  m aking function under consid e r a t i o n  by the board. 
As succinctly stated in M o r r i s s e v , at 485, the procedural safe­
guards should be designed to ensure "that the exercise of d i s c r e­
tion will be by an accurate knowl edge of the parolee's behavior." 
There are, however, instances and situations w h e r e i n  full d i s c l o­
sure of all information u nd er considerati on is neither a p p r o p r i­
ate nor required.

The first type of information w h e r e  disclosure is n e i­
ther app ropriate nor required is the address of a vi ctim who has 
commented upon a pending d i s c r e t i o n a r y  parole under AS 33.16.120. 
In this instance, the state has under t a k e n  a duty to p r o tect the 
v i c t i m  from h a r m  or harassment. AS 1 2 . 6 1 . 0 1 0 ( a ) (3). By not d i s­
closing the victim's residence or location, tha state is taking 
one small m e a s ure to protect that v i c t i m  in the event the p r i s o n­
er, or any of the pri oner's relatives or associates decides to 
act in v e n g e a n c e  if the v i c t i m  has c ommented adversely on a p r o­
spective parole. Furthermore, there is no reason, under due p r o­
cess requireme nts or otherwise, for the p r i s o n e r  to have access 
to that piece of information. Therefore, this information is not 
di s c losed to the parolee. AS 33.16.120(b).

The second type of information that is not approp riate 
to disclose is p reviousl y u n d i s c l o s e d  d i a g n o s t i c  reports, c o n f i­
dential informant reports and any other information which, if 
disclosed, m a y  result in h a r m  to any person. AS 33 .16.170 (b). 
The state's interest in the rehabi litation of the prisoner, 
w h e t h e r  d i s c retionary  pa role is granted or not, is of p a r a mount  
importance. In some instances a psychi a t r i c  evaluatio n of the 
prisoner, if it has not been prev io u s l y  disclosed, m a y  severely 
undermine the institutional the rapy p r o g r a m  in which the p r i soner 
is currently enrolled. A l t h o u g h  it is rare that such a diagnosis 
has occurred and has not been subsequently d i s c losed to the p r i s­
oner, a few instances of s ubsequent disclosure by the board and 
an attendant disruption of the prisoner's therapeutic p r o g r a m

-  18  -



w o u l d  lead to the board e it her not being given access to that 
information, or to that type of information not being generated. 
Either a ltern ative would neg ati v e l y  impact the rehabilitative 
goals of the state.

Furthermore, d i s c l o s u r e  of confidential information or 
any other information w h i c h  m a y  result in harm to any other 
person is c o n trary to the state's duties to properly administer 
prisons and to protect society.

A l t h o u g h  non-d isclosure of these types of information, 
is permitted, due process does mand ate the opportunity for the 
prisoner or parolee to c o n t r a d i c t  or explain adverse information. 
In b a l a ncing this interest wit h the state's interest in p r o t e c t­
ing other members of society from harm and ensuring r e h a b i l i t a­
tion, the board is therefore req uired to summarize the i n f orma­
tion w h i c h  it does not disclose. This summary will vary with the 
types of information being c onsidered by the board, but it n o n e­
theless m u s t  be capable of c o n v eyin g to the prisoner or parolee, 
as com ple t e l y  and as accura t e l y  as possible, the content of the 
nformation. This will enable the prisoner or parolee to a d e­

quately respond. AS 33.16.170(c).

C. Remedial Actions

Numerous duties are required of the board during the 
parole process. The Parole Admin i s t r a t i o n  A c t  does not set out 
specific remedies that m a y  result if the board fails to discharge 
those duties.

1. P arole/Pr isoner Remedies

Ab s e n t  the denial of a constitutional right, the a c­
tions of the p arole  board w h e n  it is exercising its discretionary 
functions are not reviewable in court. Therefore, when xn its 
p redictive judgment, the bo ard d e cides a prisoner is not suitable 
for d i s c r e t i o n a r y  parole, an ag grieved prisoner m a y  not have that 
de c is ion reviewed. However, in that the Parole Adm inistration  
Act, and its requirement for the adoption of regulations e s t a b­
lishing standards for the det erm i n a t i o n  of the suitability for 
di s c r e t i o n a r y  parole, grant a p erspective parolee a limited lib­
erty interest, review of the board 's action for a denial of due 
process safeguards is m o r e  readily available than is apparent. 
Similarly, revocation of paro le w h i c h  is a recognized liberty 
interest may give rise to judicial review of the procedures e m­
ployed to ensure the n ecessary level of due process procedural 
s a f e g u a r d s .

- 19 -
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If a pris oner or p a r o l e e  challenges the procedur e of 
the hoard as a v i o l ation  of due process safeguards (usually 
through an action under Criminal Rule 35) the remedy that is 
nearly u n iversally applied is for the board to redo the p r o c e e d­
ing, ensurin g that the parolee's or pr isoner's due process rights 
are recognized. Newell v. S t a t e , 620 P . 2d 680 (Alaska 1980). 
The courts have recognized that they possess "only limited power 
to r evie w Parole Board decisions, and cannot usurp the authority 
of the Board." 9/ This remedy is g e n e rall y appropriate if the 
board has viola t e d  one of the p rocedural guarantees set out in 
M o r r i s s e y , at 486, 489, w h e t h e r  it occurs at the prel i m i n a r y  or 
final revocation stage. See Ford v. W a i n w r i g h t , F.2d 981 (5th 
Cir. 1977); H ahn v. B u r k e , 430 F.2d 100 (7th Cir. 198-70); P e t i­
tion of H a v e r t y , 618 P . 2d 1011 (Wash. 1980) . Similarly, a denial 
of procedural safeguards d ur ing the parole granting  phase should 
be entitled to no more severe remedy than an order to redo the 
faulty hearing.

If the procedur al safeguard denied a parolee in a r e v o­
cation p roceedin g is the u n t i m e l i n e s s  of the hearing, the e x c e p­
tional remedy applied is the reinst a t e m e n t  of the parolee to 
parole. See State v. C h a v e z , 607 P,2d 640 (N. M'X. App. Ct.
1979). By statute, Alaska has set specific time limits in which 
to hold a prel im i n a r y  revocation hearing, w ithi n 15 w o r k i n g  days 
after a parolee' s arrest and incarceratio n for the violation; 1 0 / 
in whi ch to hold a final rev ocation hearing, 20 days if the 
parolee is arrested, incarcerated and no preliminary revocation 
hearing on the violation is held; 1_1/ and in which to hold a 
final revocation proceeding, 120 days after the parolee's arrest, 
subject to recognized exceptions. 12/

If the board was to deny a timely hearing under the 
statute, the resultant remedy should be proportiona te to the v i o­
lation. The purpose u n d e r l y i n g  the requi rement for a timely

9/ N e w e l l , at 683.

1_0/ AS 33 . 16 . 220 (b). A prelim i n a r y  revocation hearing is not 
necessary for a parolee charged w i t h  a violatio n who is not 
arrested and incarcerated if there is no additional deprivation  
of the parolee 's conditional liberty interest.

11/ AS 33. 16.220 (e).

1 2 /  A S  3 3 . 1 6 . 2 2 0 ( f ) .
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he aring is to enable the alleged viol ator to respond to the a l­
leged violati on while contrary evidence may still be available 
and the issue is fresh in everyone's mind. A short delay in the 
revocati on proce eding would result in little prejudice to the 
parolee, so release from incarceration pendi ng the hearing is an 
appropri ate remedy. However, where the delay is significant and 
prejudice to the parolee is shown, reinstatement to parole status 
ma y  be appropriate. This is the e xceptional situation. N a t u r a l­
ly, in that the prejudice to the parolee is the avail a b i l i t y  of 
evidence and the freshness of the incident, even a significant 
delay of a final revocation hearing pending resolution of pending  
criminal charges is not prejudicial.

The extraordi nary remedy of u n c ondi tional release w o u l d  
only result if there was a due process v i o l a t i o n  and the term  of 
the pa rolee's sentence would nave expired had not the due process 
violations occurred. See U.S. ex rel. Hahn v. R e v i e w , 520 F.2d 
632 (7th Cir. 1975; ; Lawrence v. S m i t h , 451 F. Supp. 1979 
(W.D.N.Y. 1978).

2. Third Party Remedies

If the board fails to notify a v i cti m of its c o n s i d e r a­
tion of d i s c retionary parole and the right of the victim to c o m­
men t  on the proceedi ng under AS 33.16.120(a) this does not i n v a l­
idate any parole decision. The purpose of this section is to 
give victims a voice in (as opposed to a veto power over) the 
parole process, and to provide the board w i t h  additional i n f o r m a­
tion in considering d i s cretionary parole and special conditions 
if parole is granted. Therefore any remedy for the victim w o u l d  
have to lie in a tort action.

PWCreja :Sectional
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IN THE S U P E R I O R  C O U R T  FOR THE S T A T E  OF A L A S K A

STATE OF ALASKA,

P l a i n t i f f ,

v .

M I C H A E L  H. RADNER,

D e f e n d a n t .

F I R S T  J U D I C I A L  D I S T R I C T  A T  J U N E A U
FILED IN THE TR IA L COURTS 
STATE OF ALA S K A , FIRST DISTRICT 

AT JUNEAU

(C)

By I P

MAY 91984

Clerk of Court
Deputy

No. 1 J U - 7 8 - 3 1 6  CR

O R D E R

The c o u r t  has r e v i e w e d  the reply m e m o r a n d u m  in support 

of M o t i o n  to Set A s i d e  the C o n v i c t i o n  and to Expunge the Record 

in light of the l e tter of M a y  1, 1984 to the c ourt of counsel 

for defenda nt. W i t h o u t  indica t i n g  any d i s a g r e e m e n t  with the 

po l i c y  a r g u m e n t s  c o n t a i n e d  in the r e p l y  memorandum, this c o u r t  

mu s t  c o n c l u d e  that it is w i t h o u t  a u t h o r i t y  to order e x p u n g e m e n t  

of r e c o r d s  as the d e f e n d a n t  requests. AS 12. s5 0 8 5  (e) p r o v ides 

that a c o u r t  m a y  issue a c e r t i f i c a t e  setting a convic tion aside 

upon d i s c h a r g e  of the d e f e n d a n t  by the c o u r t  w i t hou t imposition 

of sentence. It d o e s  not give the c o urt the power to order that 

records be expunged. L a c k i n g  that power, the c ourt cannot enter 

such an order. W h i l e  d e f e n d a n t ' s  a r g u m e n t s  m a y  have merit, 

they w o u l d  be b e t t e r  d i r e c t e d  to the l e g i s l a t u r e  which e s­

tablishes the law r a t h e r  than to the c o u r t  w h i c h  is bound to 

follow the law.

For the r e a s o n s  set out above, the Certificate 

Setting A s i d e  C o n v i c t i o n ,  issued by this c o u r t  on April 19,

1984, will s t a n d .

■
DONE at J u n e a u  this ' d a y  of May, 1984.

W A L T E R  L. CARPENET.I </ 
S u p erior C o u r t  Judge
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Offered: 4/1/85
Referred: Rules

BY THE JUDICIARY 
IN THE HOUSE COMMITTEE

CS HOUSE BILL NO. 141 (Jud)

IN THE LEGISLA TURE OF THE STATE OF ALASKA

FOURTE ENTH L EG ISLATURE - FIRST SESSION

A  BILL

For an Act entitled: "An Act relating to the parole of offenders; amending

the sunset date for the parole board; and providing 

for an effective date."

BE IT ENACTED BY THE L EGISL A T U R E  OF THE STATE OF ALASKA:

* Section 1. AS 12.55 is amended by adding a new section to read:

Sec. 12.55.115. F IX ING ELIGIBILIT Y F O R  DI SCRE T I O N A R Y  PAROLE AT 

SENTENCING. The court may, as part of a sentence of imprisonment, 

further restrict the eligi bility of a pri soner for discretiona ry 

parole for a term g r eat er than that required under AS 33.16.100.

* Sec. 2. AS 33 is amended by adding a new chapter to read:

C H A P T E R  16. PAROLE ADMINISTRATION.

Sec. 33.16.010. PAROLE. (a) A  p r i s o n e r  who is serving a term

or terms of at least 181 days is eligible for either Aiscretionary or

m a n d atory  parole.

(b) A p r i s o n e r  who is eligible under AS 33.16.090 may be granted 

discretionar y parole by the board of parole.

(c) A  p r i s oner w h o  is not eligible for d i s c r e t i o n a r y  parole, or 

who is not released on discr e t i o n a r y  parole, must be released on 

m a n d atory parole for the term of good time d eductions credited under

AS 33.20, if the term or terms of imprisonment exceed 180 days.

(d) A prisoner released on disc re t i o n a r y  or m a n d a t o r y  p a r ole is 

subject to the conditions of parole imposed under AS 33.16.150. 

Parole m a y  be revoked under AS 33.16.220.

Sec. 33.16.020. BOARD OF PAROLE. (a) There is in the

- 1 -
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Department of C o r r e c t i o n s  a board of parole c onsisting of five memb^.j 

appointed by the governor, subject to confirmati on by a m a j o r i t y  of 

members of the legislature in joint session.

(b) Members of the board serve for staggered terms of five years

and until their successors are appointed.

(c) The g o v erno r shall choose the p r e s i d i n g  o f fice r of the board 

from among the membership.

(d) The g o v e r n o r  shall make appointments  to the board with  due

regard for r e p r e s e n t a t i o n  on the board of the ethnic, racial, sexual,

and cultural popula t i o n s  of the state.

(e) The g o v e r n o r  shall appoint at least one m e m b e r  living in the 

First Judicial District, one m e m b e r  living in the Third Judicial 

District, and one m e m b e r  living in either the Second or Fourth J u d i­

cial District.

Sec. 33.16.030. SELECTION C R I T E R I A  FOR BOARD MEMBERS. (a) The 

governor shall appoint board members on the basis of their q u a l i f i­

cations to make decisions that are compatible w i t h  the welfare of the 

conimunity and of individual offenders. The g o v ernor shall appoint 

members who are able to conside r the cha racter and back gr o u n d  of 

offenders and the c i r cumstanc es under which offenses w e r e  committed.

(b) At least < e person appointed to the board must have e x­

perience in the field of criminal justice.

(c) Officers or employees of the state m a y  not be a ppointed to 

the board.

Sec. 33.16.040. C O M P E N S A T I O N  AND EXPENSES. A  board m e m b e r  is 

entitled to c o m p e n s a t i o n  at an amount to be set by the gov ernor for 

each day the m e m b e r  is p a r ticipating in busi ness of the board, and is 

also entitled to the p er diem and travel allowances provided under 

AS 39.20.180.

- 2 -
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D epartment of Co rrec t i o n s  a board of parole consisting  of five member s 

appointed by the governor, subject to c o n f i r m a t i o n  by a m a j o r i t y  of 

members of the legislature in joint session.

(b) Members of the board serve for staggered terms of five years 

and until their successors are appointed.

(c) The governor shall choose the p r e s i d i n g  o f f i c e r  of the board 

from among the membership.

(d) The governor shall make appo intments to the boa rd wi th due 

regard for repres e n t a t i o n  on the board of the ethnic, racial, sexual, 

and cultural popula t i o n s  of the state.

(e) The governo r shall appoint at least one m e m b e r  living in the 

First Judicial District, one m e m b e r  living in the Third Ju dicial 

District, and one m e m b e r  living in either the Second o r  Fourth J u d i­

cial District.

Sec. 33.16.030. SELECTION C R I T E R I A  F O R  BOARD MEMBERS. (a) The 

govern or shall appoint board members on the basis of their q u a l i f i­

cations to make deci s i o n s  that are compatible w i t h  the w e l f a r e  of the 

c ommunity and of individual offenders. The g o v e r n o r  shall appoint 

members  w h o  are able to cons ider the c h a r ac ter and b a c k g r o u n d  of 

offenders and the cir cumstances u nder w h i c h  offenses w e r e  committed.

(b) At least one p erson appointed to the b o a r d  must have e x­

perience in the field o f  criminal justice.

(c) Officers or employees of the state m a y  not be ap pointed to 

the board.

Sec. ’3.16.040. C O M P E N S A T I O N  AND EXPENSES. A  board m e m b e r  is 

e ntitled to c o mpensat ion at an amount to be set b y  the governor for 

each day the m e m b e r  is partic i p a t i n g  in b u s i n e s s  of the board, and is 

also entitled to the p e r  d i e m  and travel allowances p r o vided  under 

AS 39.20.180.
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Sec. 3 3 .jlJ.050 . MEETINGS  OF THE BOARD. (a) The board may meet 

as often as it consider necessary to carry out its responsibilities, 

but shall meet at least four times j year.

(b) Three m e m bers of the board consti tute a q uorum for the 

conduct of business.

'c) Decisions and orders of the board require the affirmative 

votes of a m a j ority of the members present.

(d) The board may conduct me etings by the use of t e l e c o n f e r e n c­

ing facilities.

Sec. 33.16.060. DUTIES OF THE BOARD. (a) The board shall

(1) serve as the parole authority for the state;

(2) upon receipt of an application, consider the s u i t a b i l­

ity for par* le of a pr isoner wh o is eligible for discr e t i o n a r y  parole;

(3) impose parole conditions on all prisoners released

under d i s cretionar y or m a n d ator y parole;

(4) under AS 33.16.210, discharge a person from parole when 

custody is no longer required;

(5) m a i n t a i n  records of the meeting s and p roceedings of the

board;

(6) recommend to the g overnor and the legislature changes 

in the law administered by the board;

(7) recommend to the governor or the c o mm issioner changes 

in the practices of the depar tment and of other d e partments of the 

executive branch necessary to facilitate the purposes and practices of 

parole;

(8) upon request of the governor, r e view and recommend 

applicants for executive clemency; and

(9) execute other responsibilities prescribed by law.

(b) The board shall adopt regulations under the A d m i nistrativ e

- 3 -
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10

' Procedure Act (AS 44.62)

2 (1) establ i s h i n g  standards under w h i c h  the suitability of a

3 prisoner for d i s cretionary parole will be determined;

4 (2) prov i d i n g  for the supervision of parolees and for

5 recommitment of parolees; and

6 (3) g o v e rnin g procedures of the board.

7 S ’. 33.16.070. PROCESS. The board or a m e m b e r  of the board may

8 issue subpoenas and subpoenas duces tecum in the perfo r m a n c e  of board

9 duties under AS 33.16.060(a). Subpoenas issued under this section are 

enforceable in Superior Court.

11 Sec. 33.16.080. EXECUTI VE DIRECTOR. The board shall hire an

12 executive director  to serve the board in the dischar ge of its duties.

13 The executive d i r ector must have had training and experience in the

14 field of criminal justice. The '.xecutive d i r e c t o r  may employ addi-

15 tional staff to assist the board.

6 Sec. 3 ,.16.090. ELIGI B I L I T Y  FOR D I S C R E T I O N A R Y  PAROLE. (a) A

prison er who is serving a term of at least 181 days, and w h o  is not 

8 otherwise ineligible under (b) of this section, may, in the discretion

of the board, be released on discretionar y parole subject to AS 12.- 

55.086(b), 12.55.115, and AS 33.16.100(c) and (d).

21 (b) A  prisoner is not eligible for d i s c r e t i o n a r y  parole during

22 the term of a presu m p t i v e  sentence; however,a p r i s o n e r  is eligible for

23 discr e t i o n a r y  parole d uring a term of sentence enhanc e m e n t  imposed

0/1
under AS 12.55.155 (a), or during the term of a c o nsecutive or 

25 partially consecutive presumptive sentence imposed u nder AS 12.55.025

(e) or (g).

(c) In d e t e r m i n i n g  the eligibility of a prisone r for d i s c r e­

tionary parole, the board  may rely upon the v e r b a t i m  w r i t t e n  t r a n­

script of the judge's sentencing remarks under AS 12.55.025(a)(1), and
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any other portion of the sentencing proceeding, as well as the j u d g­

ment entered by the court.

Sec. 33.16.100. GRANTING OF D I S C R E T I O N A R Y  PAROLE. (a) The 

board may authorize the release of a prisoner on d i s c r e t i o n a r y  parole 

if it determines w i t h  reasonable pr obab i l i t y  that

(1) the prisone r will live and remain at liberty without

violat ing any lav/s or conditions imposed by the board;

(2) the prisoner's rehabili tation and reintegration into

society will be furthered by release on parole;

(3) the prisoner will not pose a threat of h a r m  to the

public if released on parole; and

(4) release of the prisoner on parole would not diminish 

the seriousness of the crime. I

(b) If the board finds a change in c i r c umstances in a prisoner's 

parole release plan submitted under AS 33.16.130(a), or discovers new 

information concerning a prisoner who has been granted a parole r e­

lease date, the board may rescind o -: revise the p r e v i o u s l y  granted 

parole release date. In reconsidering the release date, the p r o c e­

dures set out in AS 33.16.130(b) and (c) must be followed.

(c) Except as provided in (d) of this section, a pri so n e r  may 

not be released on d i s c r e t e  nary parole until the p r i s o n e r  has served 

at least o ne-fourth of the period of confin e m e n t  imposed, or any 

m i n i m u m  term set under AS 12.55.115 at sentencing, w h i c h e v e r  is g r e a t­

er.

(d) A prisoner who is sentenced for a term under AS 12.55.125(a) 

or (b) may not be r eleased on d i s cr etionary parole until the prisoner 

has served the man da t o r y  min imum term under AS 12.55.125(a) or (b), at 

least one -third of the period of c o nfineme nt imposed, or any m i n i m u m  

term set under AS 12.55.115 at sentencing, w h i c h e v e r  is greater.

- 5 -
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Sec. 33.16.110. PREPAROLE REPORT. (a) In d e t ermining w h e t h e r  a 

p risoner is suitable for discretionary parole, the board shall c o n s i d­

er the preparole reports including,

(1) the presentence report made to the sentencing court;

(2) the recommendations made by the sentencing court, by 

the prose c u t i n g  attorney, by the defense attorney, and any statements 

made by the victim or the prisoner at sentencing;

(3) the prisoner's institutional conduct history w h i l e

incarcerated;

(4) re commendations made by the staff of the correctional 

facilities in whi ch the prisoner was incarcerated;

(5) reports of prior crimes, juvenile histories, and p r e v i­

ous experiences of the prisoner on parole or probation;

(6) physical, mental, and p sychiatri c examinations of the

prisoner;

(7) information submitted by the prisoner, the sentencing

court, the v i c t i m  of the crime, the prosecutor, or other persons

having knowledge of the prisoner or the crime;

(8) information concerning an unjust i f i e d  dispa r i t y  in the 

sentence imposed on a prisone r in r elation to other sentences imposed 

under similar circumstances; and

(9) other relevant i nf ormation that may be reasonably

a v a i l a b l e .

(b) The b oard  shall provide information available u nder (a) (3) 

and (6) of this section when reguesting comments on the d i s cretio nary 

parole of a prisoner from the sentencing court.

Sec. 33.16.120. RIGHT OF V I C T I M  TO COMMENT ON PAROLE OF P R I S O N­

ER. (a) Upon reguest of the victim, notice of a h e aring to review or 

consider d i s c r e t i o n a r y  parole for a state prisone r who is convicted of

-  6 -
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a crime a g a ins t a perso n must be sent to the v i c t i m  of the crime at 

least 30 days before the scheduled hearing.

(b) It is the responsibility of the v i c t i m  to keep the b o a r d

apprised of the victim's most c u rre nt m a i l i n g  address. The b o a r d  

shall send the notice required u n d e r  (a) of this section to the last 

k nown address of the victim. The address of the v i c t i m  may not be 

d i s c l o s e d  to the p r i s o n e r  or the p r i s o n e r ' s  attorney.

(c) The v i c t i m  has a right to c o m m e n t  in w r i t i n g  on the p r o p o s e d

action of the board. Copies of the comments m ust be provided to the

p r i s oner and the p ri soner's attorney b efore action by the board.

(d) The board shall consider the comments p r e s e n t e d  under (c) of 

this section in decid i n g  whether to release the p r i s o n e r  on oarole.

(e) Upon request of the victim, if the board decides to release 

on parole a p r i s o n e r  w h o  is convicted of a crime against a person, the 

board shall mak e every reasonable e ffort to n otify the victim  b e f o r e  

the p r i s o n e r ' s  release date. N o t i f i c a t i o n  under this subsection m u s t  

include the expected  date of the p r i s o n e r ' s  release, the geogr aphic 

area in w h i c h  the p r i s o n e r  is req uired to reside, and other per ti n e n t  

information concer n i n g  the prisoner's conditions of parole that m a y  

affect the victim.

(f) Upon request of the victim, if a p r i soner is released u n d e r  

AS 33.16.010(c), the board shall m a k e  every reasonable effort to 

notify the v i c t i m  before the p r i s o n e r ' s  release date. N o tificat ion 

u nder this subsection must include the expected date of the prisoner 's 

release, the g eog raphic area in w h i c h  the p r i son er is required to 

reside, and other pertinent information con cerning the prisoner' s 

conditions of parole that may affect the victim.

Sec. 33.16.130. APPLICATION F O R  D I S C R E T I O N A R Y  PAROLE. (a) A  

p r i s o n e r  eligible for discretionary p ar ole may apply to the board for

-  7 -
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d i s c r e t i o n a r y  parole. As part o f  the a p plication for parole, the 

p r i s o n e r  must submit to the board a p a r o l e  release plan which i n c l udes 

the p risoner's  plan for employment, residence, and other i n formation 

c o n c e r n i n g  the prisoner's rehab i l i t a t i v e  plans if released on parole.

(b) Before the board d e t e r m i n e s  a pr ison e r ' s  suitability for 

d i s c r e t i o n a r y  parole, the prisoner is entit led to a hearing before the 

b oard. The p r i s o n e r  must be furnishe d a copy of the preparole r e p o r t s  

l i s t e d  in AS 33.16.110, and p e r m i t t e d  access to all records that will 

be c o n s i d e r e d  by the board in m a k i n g  its d e c i s i o n  except those that 

are m a d e  confidenti al by law. T h e  p r i s o n e r  may also respond in w r i t­

ing to all m a t e r i a l s  considered b y  the board, be p r e s e n t  at the h e a r­

ing, and p r es ent evi dence to the board.

(c) The board shall issue its d e c ision in w r i t i n g  and p r o v i d e  

the b asis  for a denial of d i s c r e t i o n a r y  parole. A  copy of the d e c i­

sion must be provided to the prisoner.

Sec. 33.16.140. ORDER FOR PAROLE. An order for parole i s sued by 

the board, setting out the c o n d i t i o n s  imposed u n d e r  AS 33.16.150(a) 

and AS 33.16.150(b), and the date p a r o l e  custody ends, must be fur­

n i s h e d  to each p r i s oner released on d i s c r e t i o n a r y  or mandatory parole.

Sec. 33.16.150. CONDITIONS OF PAROLE. (a) As a con dition of

parole, a prisoner released on d i s c r e t i o n a r y  or m a n d a t o r y  parole shall 

r e f r a i n  from v i o l ation of state or federal law or m u n i c i p a l  ordinance, 

w h i c h  is punish a b l e  by imprisonment.

(b) The board m a y  require as a condition  of d i s cretion ary or

m a n d a t o r y  parole that a prisoner r e l e a s e d  on parole

(1) meet family obligations;

(2) pursue employment, education, counseling, or training;

(3) remain within s tated ge ogra p h i c  limits unless w r i t t e n

p e r m i s s i o n  to depart from the stated limits is granted the parolee;

- 8 -
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(4) report upon  release to the parole o f f i cer assigned to 

the parolee;

(5) report as requir ed to the parol e o f ficer assigned to 

the parolee;

(6) reside at a stated place and no tify the board of any 

change in place of residence;

(7) not p o s sess or control firearms or other dangerous

w e a p o n s ;

(8) refrai n from p o s s e s s i n g  or c o n s uming alcoholic b e v e r­

ages ;

(9) submit to reasonable searches and seizures by a parole

officer, or a peace  o f f i c e r  acting under the d i r e c t i o n  of a parole

officer;

(10) submit to appropriate medical, m e n t a l  health, or c o n­

trolled substance or alcohol examination, treatment, or counseling;

(11) submit to periodi c e x a minations d e s i gned to de tect the 

use of alcohol or c o n t r o l l e d  substances;

(12) make  restitution orde red by the court to a v i c t i m  of

the prison e r ' s  crime, according to a schedule e stablish ed b y  the 

board;

(13) refrain from opening, maintaining, or using  a checking 

account or charge account;

(14) r e fr ain from entering into a contract other than a 

p renu ptial contract or a m a r riag e contract;

(15) refrain from o p e r ating  a m o t o r  vehicle;

(16) refrain from entering an estab l i s h m e n t  where alcoholic 

beverages are served, sold, or othe rwise dispensed;

(17) refrain from p a r t i c i p a t i n g  in any other activity or 

a s sociatin g with any other person that the board determines  is

- 9 -
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reasonably likely to d i m inish the rehabilit ative goals of parole, or 

w hich may endanger the public.

(c) Except for a condition imposed under ( b ) (4), (7), (9), (11)

or (12) of this section, the b oard m a y  g e n e r a l l y  de legate imposition 

of special conditions under (b) of this section to the discre t i o n  of 

the parole officer-

(d) The hoard m a y  require a p r i s o n e r  rel eased on parole to 

comply w i t h  special conditions imposed u nder (b) of this section for 

any p e r i o d  up to the m a x i m u m  term under w h i c h  the p r i s o n e r  is subject 

to the custody and jurisdiction of the board.

Sec. 33.16.160. CHANGE IN PAROLE CONDITIONS. (a) Upon a p p l i­

cation of the state or the parolee, the board  m a y  change a condition 

of parole pr eviously imposed under AS 33.16.150(b).

(b) If the proposed change in conditions of parole is more 

restrictive of a pa rolee's liberty, the parolee is entitled to notice 

of the proposed change, the reasons for the pr oposed change, a hearing 

before the board, and an opportu nity to respond to the p r o p osed change 

and to present evidence.

(c) N o t w i t h s t a n d i n g  (a) and (b) of this section, when a parole 

officer determines that an emer gency situation requires an immediate 

change in a condition of parole, or the imposition of a new condition, 

the parole officer may impose the change or new conditi on immediately, 

wi thout a hearing. The parole o f fi cer shall immediately  notify the 

board of the imposition of the e mergency change or new co ndition and 

shall provide a w r i t t e n  report setting out the basis for the change or 

new condition and the nature of the emergency. The e ffective period 

of a change in condi tion or imposition of a new c o n d ition under this 

subsection may not exceed 15 w o r k i n g  days.

(d) A  condition of parole may be changed, a new  cond ition of
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parole m a y  be imposed, or a new or changed condition imposed under (c) 

of this section m a y  be oxtended by a m ember of the b oard or the 

board's designee if, after a preli minary hearing, an e m e r gency s i t u a­

tion is found w h i c h  requires a change in condition. The effective 

period of a change in co ndition under this subsection, the imposition 

of a new condition under this subsection, or the exten sion un der this 

subsection of a new or changed condition imposed u nder  (c) of this 

section m a y  not exceed 90 days.

Sec. 33.16.170. C O N F I D ENTIAL ITY OF RECORDS AND INFORMATION. (a) 

Except as provided in (b) of this section," The p r e p arol e reports 

listed in AS 33.16.110, and other information obtained and used by the 

board under this chapter, are confidential and may not be d i s c l o s e d  to 

anyone other than the board, the sentencing judge, the p r o s e c u t i n g  and 

defense attorneys, the prisoner, the prisoner's attorney, the attorn ey 

for the board, the staff of the board, or others granted access to 

this information u n d e r  this chapter.

(b) N o t w i t h s t a n d i n g  (a) of this section and AS 33.16.130(b), in 

a pr eparole p r o c e e d i n g  under AS 33.16.130 the board m a y  not disclose 

to the prisoner or the p risoner's attorney

(1) di agno s t i c  opinions which, if made known to the e l i g i­

ble prisoner, could lead to serious disrupt ion of the pr iso n e r ' s  

institutional program;

(2) any portions of any documents w h i c h  reveal sources of 

information obtained upon a promise of confidentiality; or

(3) any other information which, if disclosed, m a y  result 

in physical harm to any other person.

(c) W hen the b oard withhol ds information from a p r i s o n e r  or the 

prisoner's attorney un der (b) of this section, the b o a r d  shall provide 

the prisoner with an excised copy of the material or summary of the

- 11 -
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material w i t hheld c ontain ing as m u c h  specif icity as the circumstances 

allow.

Sec. 33.16.180. DUTIES OF THE C O M M I S S I O N E R . The comm issioner

shall

(1) conduct investigations of p risoners eligible for d i s­

cretionary parole, as requested by the board;

(2) supervise the conduct of parolees;

(3) appoint and assign parole officers and personnel;

(4) provide the board, w i t h i n  30 days after sentencing, 

information on a sentenced prisoner who may be eligi b l e  for d i s c r e­

tionary parole under AS 33.16.090;

(5) notify the board and provide information on a prisoner 

120 days before the p risoner's m a n d a t o r y  release date, if the prisoner 

is to be released to m a n d a t o r y  parole; and

(6) m a i nt ain records, files, and accounts as requested by

the board.

Sec. 33.16.190. PAROLE AND PR OBATION OFFICERS. An officer a p­

pointed by the c o mmissioner under AS 33.05.020(a) or under AS 33.16.- 

180, m a y  discharge duties under AS 33.05 or AS 33.16.

Sec. 33.16.2,00. CUSTODY OF PAROLEE. Except as provided  in 

AS 33.16.210, the b oard retains custody of d i s c r e t i o n a r y  and m a n d a tory 

parolees until the expira t i o n  of the m a x i m u m  term or terms of impris­

onment to which the parole e is sentenced.

Sec. 33.16.210. D I S C HAR GE OF PAROLEE. The board m a y  u n c o n d i­

tionally discharge a parolee from the jurisdiction and custody of the 

board after the parolee has completed two years of parole, if the 

sentence of the parolee does not include any residual period of p r o­

bation. A parolee w i t h  a residual perio d of p r o b a tion may, after two 

years of parole, be discha r g e d  by the board to immediately begin

- 12 -
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serving the residual period of probation.

Sec. 33.16.220. REVO CATION OF PAROLE. (a) The board m a y  revoke 

parole for v iolation of a state or federal law, a m u n i cipal ordinance, 

or a condition imposed under AS 33.16.150(b).

(b) Except as provided in (e) of this section, w i thin 15 w o r k i n g

days after the arrest and incarceration of a parolee  for v i o l a t i o n  of

a con dition of parole, the board or its designee shall hold a p r e l i m i­

nary hearing. At the pre li m i n a r y  hearing, the boa rd or its designee 

shall de termine if there is probable cause to b e liev e that the paro lee 

viola t e d  the conditions of parole and, when prob able cause exists, 

w h e t h e r  the parolee should be released pending a final revocation 

hearing. A  finding of probable  cause at a p r e l i m i n a r y  h e ar ing in a 

criminal case is co nclusive proof of probable cause that a parole 

v i o l ation occurred.

(c) In d et ermining w h e t h e r  a parole violator  should be released 

pending  a final r evoca tion hearing, the board or its desig nee shall 

consider

(1) the likelihood of the parolee's appearance at a final 

revocation hearing;

(2) the seriousness of the alleged violation;

(3) w h e t h e r  the parolee presents a danger to the community;

and

(4) w h e t h e r  the parol ee is likely to further violate c o n­

ditions of parole.

(d) If the parole v i o l a t o r  is released p e nding a final r e v o c a­

tion hearing, the board or its designee may impose additional c o n­

ditions necessary to ensure the parolee's appearance at the final 

revocation hearing, and to p r even t further violation of conditio ns of 

p a r o l e .
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(e) A p r e l i m i n a r y  hea ring under (b) of this section is not re-

2 q uired if the b o a r d  holds a final revocation h e a r i n g  w ithin 20 working

3 days after the par olee's arrest and incarceration.

4 (f) The b oard shall hold a final revoc a t i o n  h e a ring no later

5 than 120 days after a parolee 's arrest, subject to restrictions aris-

6 ing under AS 33.10.010 and (g) of this section

7 (g) When the ba sis for the revocation p r o c e e d i n g  is a criminal

8 charge, the parolee m a y  request, or the board upon its own m otion may

9 propose that further proceedings  on the revoc ation be delayed. In 

m a k i n g  the de term i n a t i o n  to delay further proceedings, the board shall 

consider preju d i c e  that mav result to the p a r o lee's and the state's 

interests in the pendi ng criminal case and the p a r o lee's decision to 

delay final revocation proceedings. If good cause to proceed is 

found, the board shall consult w i t h  the a t t orney gene ral before con-

5 tinuing the final revo cation proceeding.

16 (h) At a final r evocatio n hearing, a v i o l ation of a condition of

17 parole must be est abl i s h e d  by a prepo n d e r a n c e  of the evidence.

18 (i) If, after the final revocation hearing, the board finds that

19 the paro lee has v i o lated a cond ition of p a role imposed u n d e r  AS 33.- 

16.150(b), or a lav; or ordinance, the b oard m a y  revoke all or a p o r­

tion of the parole, or change any co ndition of parole.

22 Sec. 33.16.230. W A I V E R  OF HEARING. A p r i s o n e r  or parolee may

wa i v e  the right to a h e aring pr ovided under AS 33.16.120, 33.16.160,

24 or 33.16.220 by su bmitting a w r i t t e n  w a i v e r  to the board.

25 Sec. 33.16.240. ARREST OF A PAROLE VIOLATOR. (a) A  parolee may

be arrested, w i t h  or w i t h o u t  a warrant, for a v i o l a t i o n  of parole.

(b) A  w a r r a n t  for the arrest of a parolee who is charged w i t h  a

v i o l ation of parole m a y  be issued by the board,, or a m ember of the

board, based on pro bable cause that a violati on has occurred.

- 14 -
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(c) A parole officer may, w i t h o u t  a warrant, arrest a parolee 

for a violati on of p arole only if there is d a n g e r  to the public, if 

there is a likelihood that the p a r olee w i l l  flee, or if the parolee 

c ommitted a crime in the presence of the p arole  officer.

(d) If a parolee  is arre sted w i t h o u t  a warrant, the parole 

officer shall notify the board no later than the w o r k i n g  day i m m e d i­

ately following the arrest. The parole o f f icer shall, w i t h i n  five 

w o r king days after the arrest, provide the b o a r d  wit h a w r i t t e n  report 

setting out the alle ged v i o l ation  and circum s t a n c e s  that required 

immediate arrest of the parolee.

(e) A parol ee arrested for viola tion of parole is not entitled

to bail.

(f) Time spent in custody p e n d i n g  re vocation p r o c e e d i n g s  must be 

credited toward the u n e x p i r e d  term of i m pr isonment of the parolee; 

however, the time the paro lee was at liberty on parole does not alter 

the time the parolee wrs sentenced to serve.

Sec. 33.16.250. E X E C UTION OF W A RRA NT F O R  A RREST OF PAROLEE. (a)

A  parole officer, or a peace o f ficer acting at the request of a parole

officer, shall execute a w a r r a n t  issued u n d e r  AS 33.16.240 by a r­

resting the parolee and confining the parolee in a c o rrectio nal facil­

ity de sign a t e d  by the commissioner.

(b) The p arole officer or peace o f ficer shall immediat ely notify 

the board or a mer' of the board of an arrest u n d e r  (a) of this 

section.

Sec. 33.16.. EFINITIONS. In this chapter

(1) "bo?. means the board  of parole;

(2) "commissioner" means the c o mmissi oner of corrections;

(3) "controlled substance" means a drug, substance, or 

immediate p r e c ursor  included in the schedules set out in
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AS 11.71.140 —  11.71.190;

(4) "crime against a person" has the m e a n i n g  given in 

AS 33.30.900;

(5) "department" means the D e p a r t m e n t  of Corrections;

(6) "discretionary parole" means the release of a prisoner 

by the board before the expiration  of a term, subject to conditions 

imposed by the board and subject to its cust ody and jurisdiction;

(7) "mandatory parole" means the release of a pri soner who 

was sentenced to one or mo re terms of imprisonment e x c e e d i n g  180 days, 

for the period of good time credited under AS 33.20 , subject to c o n­

ditions imposed by the board and subject to its custody and j u r isdi c­

tion;

(8) "parolee" means a prisoner, sentenced to one or more

terms of imprisonment exce e d i n g  180 days, released by the bo ard or by

operat ion of law before the expiration of the term, subject to the 

custody  and jurisdiction of the board;

(9) "prisoner" means  an offender c onfined for a vio lation

of state law, but does not include a person confined u n d e r  AS 47;

(10) "victim" has the m e aning given in AS 12.55.185.

* Sec. 3. AS 33.20.040(a) is repealed and reenacted to read:

Sec. 33.20.040. RELEASED PRISONER. (a) A p r i s o n e r  released 

under AS 33.20.030 must be released on m a n d a t o r y  parole to the custody 

and jurisdiction of the parole board under AS 33.16, until the e x p i r­

ation of the m a x i m u m  time to which the p r i s o n e r  was s :ntenced, if the 

term or terms of impriso nment exceeded 180 days. However, a priso ner 

released on m a n d a t o r y  p arole may be d ischarge d under AS 33.16.210 

before the expiration of the term. A prisoner who was sentenced to an 

imprisonment of 180 days or less must be u n c o n d i t i o n a l l y  discharged, 

except as provided in (c) of this section.
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* Sec. 4. AS 33.20.040 is amended by ad ding a new subsection to read:

(c) If a p rison er's sentence includes a residual period of 

probation, a p r i s o n e r  released under AS 33.20.030 must immediately 

begin serving the residual probat i o n a r y  period, except that if m a n d a­

tory p aro le is requi red under (a) of this section, serving the p r o b a­

tionary p e riod must immediat ely follow discha rge from parole.

* Sec. 5. AS 39.50 .200 (b) (20) is amended to read:

(20) [STATE] Board of Parole (AS 33.16.020 [AS 33.15.010])> I

* Sec. 6. AS 44 .66.010 (a) (3) is amended to r- . i:

(3) [STATE] Board of Parole (AS 33.16.020 [AS 33.15.010])

—  June 30 , 1989 [1985] ;

* Sec. 7. AS 33.15 is repealed.

* Sec. 8. C u rrent m e m b e r s  of the board of p arole appointed under AS

33.15.010, repealed in sec. 7 of this Act, retain their m e m b e r s h i p  on the 

b oard of parole under AS 33.16.020. To accomplish the purpose of AS 

33.16.020, the governor shall de signate one m e m b e r  who se term expires on 

J a nuary 1, 1987; one m e m b e r  w h o s e  term expires on J a nuar y 1, 1983; one

m e mbe r whose term expires on J a nua ry 1, 1989; one m e m b e r  whose term expires 

on January 1, 1990; and one m e m b e r  w h o s e  term expires on January 1, 1991.

* Sec. 9. Applicability. AS 33.16.090(b) , e n acted in Section 2 of this

Act, is intended to be applied p r o s p e c t i v e l y , except that prisoners who

have been sentenced befor e the effe ctive date of this Act are eligible for 

discre tionary parole during a term in excess of the presumptiv e terms set 

out in AS 12.55.125 if the sentenc ing court orders d i s c retionary  parole 

eligibi lity for that period.

* Sec. 10. This Act takes effect January 1, 1986.
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Sectional Analysis and Commentary - KB 141

For the fourth consecutive legislature, legislation has 

been introduced to rewrite the Al aska Parole Administrat ion Act. 

The original Parole A d m i nistra tion Act, AS 33.15, was adopted in 

1960. In the ensuing 25 years the criminal justice system in 

A lask a has undergone radical change, yet the Parole A d m i n i s t r a­

tion Act has remained v i r t ually static. As noted in the 1984 

Legislative Audit on the Parole Board, "[e]xisting statutes 

relating to the Parole Board are vague, lack specific direction 

in some areas and are inconsistent in other areas." The 

vagueness and ambiguities contained in existing law are leading 

to an ever increasing amount of litigation. This proposed 

legislation attempts to clarify these ambiguities, while also 

provid ing clear direction for parole administration in light of 

the e v olutionary  changes in the criminal justice system which 

have resulted from recent statutory law and case decisions.

Article III, Section 21 of the Alaska Constitution r e­

quires that "A parole system shall be provided by law." As an 

integral part of the criminal justice system, parole can be an 

invaluable tool in rehabilitating offenders by ensuring that they 

are reintegrated back into society wit h m a ximu m assistance and 

direction. The dictates of Article III, Section 21 necessitate 

legislative action to provide clear and predictable direction to 

the Parole Board in order to fulfill these rehabilitative goals.



Section 1

This provis ion vests a sentencing court with  the power 

to further restrict eligibility for discretiona ry parole. S i m i­

lar p rovisions have always existed in Alaska law, and constitute 

an appro priate sentencing tool in cases were parole is not fore­

closed by p resumptive sentencing. In that a court's sentencing 

authori ty is derived from statute, there must be affirmative a u­

thorizat ion for a sentencing order. Bovne v. S t a t e , 586 P . 2d 

1250 (Alaska 1978) .

Section 2

AS 33.16.010. This section sets forth the two distinct 

types of parole w h i c h  exist in current law, discretionary parole 

and m a n d a t o r y  parole. Consistent with current law, all state 

p risoners sentenced to a term of imprisonment of at least 181 

days are parole eligible. Pr esumptively sentenced prisoners are 

ineligible for d i s c ret ionary parole under AS 33.16.090, however 

they are e ligible for mandato ry parole under this section. Under 

either type of parole, the released prisoner is subject to the 

impositi on of conditions and the supervision of the parole board.

M a n d a t o r y  parole is currently called m a n d a t o r y  release



supervision and it is authorized under present AS 33.20.040. See

B raha m v. B e i r n e , 67$ P . 2d 1297, (Alaska 1984). This bill thus

\
places all provisions' related to parole (with the exception of 

the Interstate Compact on Probation and Parole, AS 33.10) in a 

single chapter. Jrnis section makes it clear that m a n d atory 

parole supervision, w h e r e b y  prisoners are helped to reintegrate 

into society, is also applicable to p r e sumptive ly sentenced 

prisoners who w o u l d  otherwise have no period of supervised 

release. W h e t h e r  m a n d a t o r y  release supervision is authorized for 

presu m p t i v e l y  sentenced prisoners released with less than 180 

days remaining in their terms is pre sently under consideration by 

the Court of Appeals in State v. F r a z i e r , No. A0415.

AS 33.16.020 - .040 establishes the Parole Board, sets 

out guidelines for the appointment of Board members, and e s t a b­

lishes rates of compensati on for the Board. It is suggested that 

propose d AS 33.16.030 be amended to codify the current practice 

of appointing  members from different geographic areas. The text 

of the proposed amendment is:

(d) The governor shall appoint at least one m e m­

ber living in the First Judicial District, one m e m b e r  living 

in the Third Judicial District, and one m e m b e r  living in
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either the Second or Fourth Judicial Districts.

AS 33.16.050 codifies existing practice by setting out 

requirements for the frequency of Board meetings, q u o r u m  r e q u i r e­

ments and voting requirements necessarv to take o f f i cial action. 

This section also permits the Board to conduct meetings via t e l e­

conference facilities. However, this power is limited to situa­

tions where no parolee due process considerations are in issue.

AS 33.15 sets out the duties of the Board. One

m a j o r  change is i e requireme nt to adopt regulations u n d e r  the 

A d m i n istrative  Procedures Act, AS 44.62. Currently  the Board is 

exempt from tbo APA, yet their standards and procedures  have a 

wide ranging impact on the residents o^ the State. By requiring 

adherence to the APA w h e n  adopting regulations, the p r oce ss will 

be subject to a grea ter degree of public scrutiny and input.

AS 33.16.070 authorizes the board to jssue subpoenas.

AS 33.16.080 enables the board to hire an executive 

directo r and sets m i n i m u m  qualifications for this position.

AS 33.16.090 establishes eligi bility for d i s c retio nary 

parole. A state prisoner must  be sentenced to a term o f  over 180
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days and must  not be p r e s umptiv ely sentenced to be eligible. 

This section also defines presumptive sentence periods during 

w h i c h  a priso ner is ineligible for parole to include any period 

of a sentence e nhance ment resulting from an aggravated  sentence

or consecutive p r esumptive  sentences
s

Curren tly the law is ambiguous as tc certain p r e s u m p­

tively sentenced prisoners and their eligibility for d i s c r e t i o n­

ary parole. While current AS 33.15.180(a) pr ecludes eligi bility 

for prisoners sentenced under  AS 12.55.175, the issue has become 

un c l e a r  when a presumptive  sentence is aggrav ated or w h e n  p r e­

sumptive sentences are consecutiv ely imposed. This clarifies 

those situations.

This section also codifies case law to allow the board

to rely on more than just the judgment of the court in d e t e r m i n­

ing if the p r i soner is p r e sumpti vely sentenced. C u r r ently a sub­

stantial portion of the judgments entered by courts do not indi­

cate w h e t h e r  a prisoner  is presumpti vely sentenced. The wording 

of this proposed subsection should be amended to read:

(c) In determinin g the e ligibility  of a prisoner 

for d iscre t i o n a r y  parole, the board may rely upon the v e r b a­

tim w r itte n transcript of the j u d g e’s s entencing  remarks
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under AS 1 2 . 5 5 . 0 2 5 ( a ) (1), and any other port ion of the sen­

tencing p r oceeding requested by the board, as well as the 

judgment entered by the court.

AS 33.16.100(a) sets out the broad general standards 

that the board should follow w h e n  deciding on a grant of d i s c r e­

tionary parole. These standards m irro r the principles of sen­

tencing and parti cularly rehabilitation.

Subsection (b) authorizes the board to rescind or r e­

vise a grant of parole w h e n  new circu mstances come to light. 

Curre n t l y  the Board reviews and approves parole release plans 

months prior to a prisone r's release date. Subsequently n e w  in­

formation on that p r i soner may  come to the board's attention, for 

example, a p rospective employment plan may no longer be possible, 

or the prisoner is unable to immediately enter a residential 

treatment program upon release. W i t h  this provi sion the board 

can now change conditions or decide that the p r i so ner is not a p­

propriate for d i s c retionary  parole and rescind its previous a c­

tion. Due process safeguards are built in to protect the p r i s­

oner's liberty interest.

Subsections (c) and (d) set out the nr nimum amount of a 

sentence a prisoner mu st serve before bei eligible for
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discretionar y parole. For otherwise eligible prisoners, the 

mi n i m u m  term is decre ased from one-third of the sentence under 

current law to o ne-fourt h of the sentence, except for an 

individual convicted of first or second degree murder, 

kidnapping, or miscon d u c t  involving a controlled substance in the 

first degree. W i t h  this latter group, the m i rimum term remains 

one-third or the m a n d a t o r y  minimum, which ever is greater. The 

sentencing court m a y  further restrict parole eligibility under AS 

12.55.115.

AS 33.16.110 codifies existing practice by setting out 

the information w h i c h  the board must consider when determin ing a 

p risoner's suitability for discreti onary parole.

AS 33.16.120 was recently enacted as a portion of the 

Victim's Rights Le gis l a t i o n  and gives a victim the right to c o m­

ment in w r iting on a pendi ng discretionary parole decision, and 

requires the board to consider those comments. The board has a 

duty to notify a v i c t i m  if a prisoner is released on either d i s­

cretionary or m a n d a t o r y  parole. Lir_- 19 should be amended to 

read "state p r i s o n e r  who is convicted of a crime against a", as 

the current w o r d i n g  could preclude  the victim from commenting  on 

state prisoners currently incarcerated in the Federal Bureau of 

P r i s o n s .
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