/6 9H anm isze

n o £ T - r on™T c jttt j N T sranTW-TCT”™~rcn W M C w n w



<BSTAT. 1318 PUBLIC Law 98-878- AUG. 16 1934

reimbursement of the Federal Government lo the extent, of its
porticipation In (lie financing); .

(2) shnll he paid to the public a%ency responsible for super-
vising Ihe placement of the child to the éxtent thnt the amounts
colleCted exceed the foster care. maintenance, payments made
with respect In the child during such [),enod hut not. the
amounts required h;f acourt or adminjstrative order In be paid
as siip[>orl on behalf of the child during such period; nnd" the
responsible agency ma%/ use the payments in the manper it
determines will sérve the best interests of (1« child, including
selling such payment? aside for Ihe child's future needs or
making nil oy a pnrt thereof nvnilable to the person responsible
for meetm? the child’s day-to-day needs; nnd ,

"('l) shall he retained "hy thé Slate, if nny portion of the
amounts collected remains nfter makm? the payments required
under paragraphs (1) anti (2), to the extent that such portion is
necessary (0 réimburse the ‘Slate %wnh appropriate reimburse-
ment to the Federal Government {o the extent of its participa-
tion in the fmancmgz for an* past foster care maintenance
payments (or payments of aid to families with de,,oendent chil-
drén) which were made with respect to the child (nnd with
ths iﬁgtd)tp which past collections have not previously been

nnd any balance shall he paid to the Slate agency responsible for
supervising the placemen! of the child, for use hy such agency in
accordance willi paragraph (2).

AIr [l IMr, E)Z) _Section =x7) of such Act is amended hy inserting "(subject (o

2115C 7 supsection Mb" after "shall" in (he matter precedm% paragraph (1).
(b) Parti»m title 1V_ofsuch Actis further amended—
Iw. p nun ,‘1) in section 154(4XB), hy inserting "including nn assignment
‘ with respect to a child on whose behalf n State a%en_cy IS making
12115C" 1171 foster care maintenance paymenls under part 13" immediately
after "such assignment is, éffecti'T,", nnd by inserting "or E”
, ‘ |mme_d|ately,afteerartA ;and

Anir, ,.nJK,Y (ZA in section 45G(n), by inserting "or secured on behalf of a
I TISSHI, child receiving foster caré maintenance payments" immcdialely

after "section 402(nX20)". |
“2USC 171 (c) Section 471(a) or such Act is amended—
1) hy striking out “and" nt the end of paragraph (15);
_ h?]/ striking out the period nt the end of‘paragraph (1G) nnd
inserting In lied thereof"™ and”; and _
3lhy adding n| the end thereof Ihe following new_para?raph:
, F 7) providés that, where appropriate, nil steps win he taken,
o including cooperative efforts with' the State agencies adminis-
-2 URCfioi, r.r,i. tering the plans approved under parts A nndD, to secure an
assighment to the Stale of nny rights lo support on behalf of
each child receiving foster care maintenance pnymenls under

this part.”, _
i, [t W | (d) Secﬁon _464(n2,ofsuch Act inamended—
1) hy inserting "or section 471(nX17)" nfter "4_02(‘nXZG%'; nnd
"42 (t#]);(f)trlkzg 3qut "4r>7(1>X3)" nnd inserting in lieu thereof
or
Kl il (e) The amendments made by this section shnll become effective

ZUSC I, 1, lo ((j)cttober 1, 1984, nnd shall apply to collections made on or nRer that
ate.
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ENFORCEMENT WITH RESPECT TO ROTII ClIII,D AND SI'OUSAI. SUPPORT
Sec. 12 (a) Section 454(4X1)) of the Social Security Acl is 122Us<-rrl

nmondeq—
_ (1) hy striking or,l "nnd, at the option of (he Slate," nnd
inserting in lieu thereof", and"; nn o
(2) hy"inserting ', and only it Ihe support obligation estab-
lished ‘with respect <0 (he child is being enforced under |he
Blan" immediately after "hut only if a support obligation has
een established with respect tonuch spouse”,
b) Clause (A) of section 454(G) orsuch Act is amended —
11hy striking qut ", a' the option of the .State,"; nnd
(2 b,}/ msertmg "aon l'Y if the, support obligation estab-
lished with respect to the child is being enforced Under |he
Blan" immediately after "hut only if a support obligation has
()$ﬁn estabhghedtvy)lth raespbecttho suchtspousr(]e”iI b fect T
¢) The amendment? made by this section shall become effective KJirfliwdnlr..
October 1, 1985, ﬁé[f% flgTII,tle

MODIFICATIONS IN CONTENT OF ANNUA!, REPORT OF THE SECRETARY
Sec. 13. (a) Section 452(n)(Ili)(C) of the Social Security Act is VI11SCfir2

amended lo read as follows:
" (f) lhe Pa\?o,wing data, with the data required under
each ‘clause being Separately ptaled for cases where lhe
child is receiving”aid (o families with dependent children
(or fosler care_ maintenance payments_under part E), cases
where Ihe child was form'rly “receiving such nit! or pay-
ments nnd the State is cmtmumz% to collect support as- .
signed lo it under section 402(nX20) or 471(nh17), nnd all Vi USC f“)ﬁg
ofher cases under this part: . . Anir. p
"(1) the total number of cases in which a support
obligation has been established in the fiscal year for
which Hie report is submitted, nnd the total nmount. of
such. bp1 atmna; . .
i) Ine tota] number of cases in which n support
obligation has, been established, nnd the total amount
of sich obligations; L L
(1) the number of cases described in clause (i) in
which” support was collected dunn,g such fiscal year,
mid the total amount of such collections; o
"(iv) the number or cases described in clause (i) in
which” support was collected during such fiscal yenr,
nnd the total nmount ofsrch collections; nng
‘v),the number of child suPport cases filed in each
Slate' in such fiscal year, nnd the amount of the collec-
tions. made in each State in such fiscal year, on behalf
of children residing in another Stale or against parents
_ residing in motherState;". :
(b) Section 452([” 10) o1 such Act is further amended— Vi USC Of2.
1) by striking out “and” at the end of subpnrngrnph (GB);
2) by striking out the period nt the end of subparagraph (|
nnd mse,rtmg in lieu thereof": an?"; nnd
(3) hy insérting immediately nfter subparagraph (1!) the fol-
lowing now subparagraph:
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REQUIREMENT THAT AVAILAIILITY OF CHILII SIIPI'QUT ENFORCEMENT
SERVICES RE PUIILICIZF.P

éSectron 454 f lhe S;ral Security Aci (a éamended bv

Iscal year thereafter.
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frvrces to childre r r(h uc al H] o
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rsatron t00 tam support ora c r ren
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sectro The Governor shall transmit sy ﬁh Leé)ort to IheSecretarg or
eat nod Human Services along wit Governor's comments

e Epo e 0] the costs incu red in tho establrshmenta d o eratio
tale Commission un er this section, or incurre ’fdi ang
P

a

mmr lon In ca rng out rts P nctions u er sut'}sec i0

% LT B R SR
erwrie ava g orr rmbursab e hy the United Stales or any

% u}c other intorma-
trona sm var rh/ fhat suc
)Ka rn e ect an a ementrng %cfrve stand-
tt

—

s etermrnatron and en orcement o d support

s est blished within Ihe five years. Rrror to the e t
t t IS ct ac mngrssron or council wit H é ntrall}/(t]I
me unctrons as the State Commissions provide nae

section, or

g) is makrng satisfactory Frogress toward fully effective child
support enforcement and will continue | o sh

thou sugh lafe shall not he required to esta Is| aStTatg Cominis-

lorn”unno earpbh)r/s section and the ‘preceding provisions of Ibis section

INCLUSION OF MEDICAI, SUPPORT IN CHILD SUPPORT ORDERS

dSec 15. Sectrgn 452 the ?ocral Securit Act is amended by
ndd gTat the en thereo |ﬁhe owrng New subsection:

e Secretar rss e re% lations to regurre that Slale
ngc crc a ministetin ﬁ ugloor enJorc ment, Program
u nrt petitio tort e rnclusr o medical SUPEPN as pnrt

n% su portor er whenever health care cove

eat? tpatenént reasqnable cost, uch requfation
so Erovrde orr roved Informatipn exc nn 0 ewe nsuctg

a
encies and th encies aaminist e a
P? lg;rams under trtlf X ﬁgwrth respect to t gavar ?ty 5? hea
s(rance coverage
INCREASED AVAILAILILITY OF FEDERAL PARENT LOCATOR SERVICE TO
SIATE AGENCIES

sl Gt dher et S o st
é)gcente (hrough t?re procedureg under the contrgf’j1 Psuc gtate

STATE GUIDELINES FOR CHILD SUPPORT AWARDS
Sec. Pnrt itle 1V of the Social .Security Act (ns
a}mendgdh r.cet on 3%3 thrs Act) is further amen eduh ydﬁrng nt
the end thereo t e following new section:
"state guidelines for CHILD SUPPORT AWARDS

Sec. 457 (a) Fnch Stale, a lon a ale plnn
npprgrcred(unde)r thr% pnrt, musst res(tr)r tjhogurf elrhnevs”} ?d sup%ort

e.15 d ar-
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nwnrd amounts within tho Stntc. The guidelines mny ho cstahlHted
by Inw or byjudicial or administrative notion.

"(h) Tho guidolinos established pursuant to subsection (n ?]shnll [K?
made avajlable to nil judges nnd other oftlcinls who have the power
to determine child Bgort awards within such Stntc, but 'iced not

brndrng upon such| des nrother officials.

"(c) The Secretnry shal furnrsh technical assistance to the States
gr establrshrngC the dur ernea nnd each Stnto shnll furnish the
elcretarywrt oprest rta gu)r errtr)es i il b fact

>
on O)Jo% e{bd_ﬁren made by subsection (n) shnll become effective

AVAIr AIULLTY OF SOCIAT, SECURITY NtIMtIERS FOU CIIIL.D SUPPORT
ENFORCEMENT PURPOSES

Sec, 1I). (a) Section 453fh) of the Social Security Act is amended hy
inserting “the social security account number (or numbers, if the
individual involved has more tha.i one such number) nnd” before
“the most recent address”

(bXI1) Sectron 0108QXO AXr) or the Internal Revenue Code of 10571
is amen ded by inser rnr?1 "socinl securrty account number (or num-
Bgrsrer ;t&ejrgndrvrdual volved has more than one such number),”
~ (2). Section_ fil08(IK8XA) of such Code is amended hy inserting
"social security account, numbers," before "net enrrjings””

EXTENSION OF KLIOIItIf.ITY UNDER TITLE XIX WHEN SUPPORT COI.LECTION
RE.SULTS IN TERMINATION OF AFDC EMCIMMTY

Sec. 20. (a) Section dOt! of the Socinl Security Act is amended by
addrng ntthe end thereof (lie following new subsection:
"(1i). Bach de Pendent child, nnd cncli refative with whom such.n
childis_living (including the 'spouse of such rolntive ns described. in
subsection (1)), who becomes ineli rble for nid to families. with
.dependent children ns a re ult (wholly or partly) si the coIIectron or
increased collection of chilg or spousal su port, under pnrt D, n
who has received such aid in nt least three of the six months
rerlehral yprgctedrbng the montht rn]c W(rjucth suchlrnelrgrﬂrl(rjt begrns
e deémed to be'n recipient of aid to families ep
csh ﬁjren ?or purposes of t?t?ep XIX for nn a%ltrona tour cn engnr
eontt;s beginning with the montli in which such ineligibility

) The a ment made hy subsect on shnll a ly wit
re pect to mgrvrduas rEeco hg lrjne Igible Pdr nrrd topPah ?%Z wltn
dependent children (ns described in “section dOfi(h) of die Social
Security Act as nddcd hy such subsection) on or nfter the date of the

nactmento to(r)s Act a)r(r beforefOcthbA ! 1, 1H88. ded y
\ ﬂg crlona 23_6 PM] of such Act is nmended hy inserting

COI.1.ECTION OF PART-DUE SUPPORT FROM FEDERAL TAX REFUNDS

c. 2L (fSection 'KM(n) of the Socinl Security Act (as nmended
h}r sectron 2(d) or this Ac() is further amended hy rnsertrnﬁ; "(1)"

ter "Sec. KM. (n)" nnd hy adding nt the end thereof (lie following
new paragraphs:

F'UIUAICS LAW <18-878—AUG. 10, WM

"(2XA) Upon receiving, notice from n Stole agency.administering n
pinn approved under this part, that a named individual owes nsl
dtie supBort (as that term is defined for purposes ofthrs ,oaraﬂradp

under stbsection (c )2 which such Stntc has agreed lo collect er
sectron *.MKi), and ‘that the Stale agency has sent notice lo such
individual inaccordance with paragraph (8XA), the Secretary of lhe
Treasury shall determine whether any amounts, as refunds of Fed-
oral tnXes Rard nre payable to such indvidual (regardless of
whether such Indjvidual filod n lax return as a married or unmaf-
red individual). |f the Secretary of the Treasurﬁ/ frndséhat nn%such
amount IS ga abe he shall wi h Id from such refunds ap n ount
equal to such past-due support, and shnll concurrently send notice |o
such individual that the withholding has been made, including in or
with such notice a notificatiop to nny other, person who maK have
filed a joint return with such individual of the steps which such
other person may take In order to secure his or her ro er share of
the retund. ecretar}r of the Treasur a e amount
withheld to the Slate agency, and the Stal shall to tho Secre-
tary of the Treasury any fee* imposed h){ the ecretary or the
Treéasury to cover the costs ol the wrthhod ? and any re urred
notification. The Slate agency shall ?ubrrect 0 paragraph 81%
distribute such amountt nr-on behalf of the child t8 who

su rt was owed
p ThiS ara raph shall apply only with respect t refL\nds

Ie und rse tron 11(12 of the” Internal Revenue Code of
nrter ecem er 81 )8r>,nnd before January I, I'D.

Prior to notrtr{rng the Secretary of the Treasury under
nnrngroph (1) or (2\) that, an mdrvrdual owes |.. si.due support, the
Stale shall send no ce 10 such rndrvrdual that, n wrthholdrng will lie
macde r re ynd oth erwrse(o )(3 le to sm.ll individtal. Tho
notice S aII aI 0 (i) Instruct the mdividual owing tic past-due sup-
ﬁor ofthe steaps W rch ma be taken to contest e St tesdetermr

—

ation that p st ue s trs ov,ed or the nmount of th e astdue
support, nn rovr |n formation, ns mny he grescrr e t

Secretary o eat and Human Services b){ regulation in consulta-
tion with the* Secr tar of the Treasury, with respect to procedures

to lie fonowed In the

e raf ' hase of n]ornt [ turn to pro
er und which may he able onno
egj P%e Secreta Pﬁtye Trensure,

otect the schare of
erson.
lermincs that nil nmount

?hou he withheld y P ragraph . or (2), n,idMint the refund
rom which it should he wit hed rsod on agornt return, lhe
tlie State that the withholdi

Secretary ofthe Treasug/shall ﬂ
IS being ‘made from n ref | upon njoint return, nnd sha
furnrsh to the State the mu  uni addresses of each taxPa er filin
suc gornt return. In the of nwithholding under paragraph (2),
the tale mny delay diMmullion of the nmotnt withheld until t e

Sinto lias beén notified by the Secretary of the Treasury that the
other person |I|n hmornt return inis "received his or her p roRer
share of the refu t sych delny mny not exceed six mont
i If the orIrer gerson frlrnsg theIJornt return with the named
individual owing the past-due Support takes approgrrate action (0
secure hjs or her proper share otn refund from which a withholding
was made under ﬁnrngrnph (1)o (2? the Secretary of the Treasurg
shall pay such share"to such” other person. The "Secretary of th
Treasury shall deduct the amount of'such payment from amounts
subsequently ﬂnrrn lo to the Stntc agency. to which the nmount
orrgrnaIIy wrth from such refund was paid.
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0| asls n ajoint r Q % _ ir oit: |,
a H@t ?gtls%nct;fgrf oX1 menLéC Ath rt]rsl rlendeS| nated ny SUQSECtlﬂ]e amen £C lon 0402(c) of the Internal Revenue Code of 1161 ir. <Rnw
Al b stnkln out "tow |chs ch support has been a35| ned"
%(nocntflrrseennt‘enceél n%t%ggetgls mlnP[?\l/JldtuaeIr?ﬁftthe |tﬁ£ ém Glnser}/m in fey thereon coIectlngppsuch support %
een made m Udln n of WI SUCh notice a n |on (? IDh msertm efore the ast sentence¥ Freofthe foIome
% OH{ uctlon Ufder this su sectl%n sha g ticd” first

tnkm out. “fee so imposed’ in clause (1)) ns, so
gra én ﬁ]} go?tién%(ﬁdn \r/]:lgfg% ngneﬁ %Zeznrﬁ]rg agsrvé%lgie:sﬂggeer sﬁﬁ{{% re((ge)mgnam and nsertmg |nﬁ|eu thereof J{ees 50 m%gn)se ;
striking, out ", and" n| the end of clau e (ID nnd
o ted distiuted ¢ aCtﬁ“()a%Oﬁve#L%tf e cﬁ]fd | 3”%?%‘t”etswa % n erténgllnnr!ﬁu%here (e aks It 1more s Secremaa,{ﬁtﬁ
et dte Dol envannn%“nnnfé e Pl on% Bl ke gt v o 1 B
Purn iintly G arties [hllng o 3 E jvidual from "a lax refund pursuant to section

[ erson aye |e ajomt Tetun with such maivi
f ﬁe%teg Sldh othe eso i may ﬁ? e in orderto Secure n gltse ! dg; asttl()#%osz,ﬁ)ﬁ?t whi ] | e %egurtlte
| e rpers% goffthe e oo pay i ati [5 bt st b suppar w use 1
fuse | () tion 4 0$3{a‘3 Enaed— eran other f rﬁ:wnsaowe @P efore a [)ggl'[ Ant.p MR
%gentelnkeg an |nsert|n laetlljon SW feC'LY ?Igne ngn&gst uture I| ity for an |ntern reve ut "ix) have been
H i consistent With the provisions o1 su sectlon M shall e(ﬁlt Aok tlotrﬂog*lAO%toéfsl Y §0d &E gpﬁ%%%%e%ygfﬁgogsfgoggf) llie: Anir. p IMI
Prefly snkmg oyt "nnd provide" nnd inserting in lieu thereof %He fol\evr}nﬁaﬁnnesvvsgugggtclﬁgnl nnd by inserting nftér subse t'onrm
Treatment of Pa me ts to. States.— The ccre -a
th ﬁ]o\f\}ﬁ?{m ae“ee”dlgf gfg ph L) 0o [edesignated R gﬂ(}ie that. | for oy rposedg cr{)etermlnl |nte§ ?1 m)en
Ib n nmount withteld"under su sectlonp shal etrea
ursuant to”bis se i ma to re mburse apsp hent to 5 o Besons haki Vemay
natlo s WhICh bore &l of pa fhe cost of app ylng e n!n %% ctlo d gthp udpth% Sgs Fnsfsﬁ %men(?(% %rthﬁ AR, p. 118
a al |n at'the end thereof the following new paragm
: |P’addm nt eh thereodthe f%HOWI netWrP % y Disn-oSunk. of certain_inform atlongto acgnmges Ef Sifft %
Anlr i 112 © Case ngS hade (ndey Subsect ol qU STIN A REDUCTION UNT1KR SECTION r102 (). —
éwsn rrgmul}r ate ursu nt t0 thIS SU SeCtlons lu Return informatio from internal revenue
serV|ce—T e Secrefar D n feceiving 2 written
Sl 5 he Wlthmohglnﬂ]shnll apply .0 |n the ense where the st dise 0% lary shal, ubgn receing 2 A0eney
w“ﬁ |9%tvevr 'Q?Sﬁeat|me mou% o? iR ”%8“&% ey = Emn rgdlcfion ynder s ton 48@
U ont attern of ayme { of up ort n ot er e orcem nt 1 ? (f at & feduction f123 been. made or Jis
'[IOHSE ur (P Scollect t 0 a ot Been made Under SUch subsection with respect to
ny {
reater 7 tHan S 51“@ Tnc Ete may limit the oot % a “ xRy unt of such reductio
n]t t% rp nts ar past- U SU o acy smcetetlme CoUntole 103 Hod 2 ioint return:
tt Ie rstnenntoenrehec or orde Jtnxacrl i, rma|onwn L e,
Wé &/hlchpt t%P of e, St nny s no mao; ndo nny offer person Hing a joint Teturn
to &t e Costs of {h WI h% (f/ng and notl?lc tion “mny not th tl f t%nt " ent was made (and the
2USC Iy oSt 432 gggg ! ”gt't{gam amouL o] e pnyment gﬁnne(gays oy R |
| i Ey t£< % E)AS I 'é] éhls At mn memn qccor ance with sectiort 40¥1(nX3) or the Sacial Security ~Anir, p 1222,
“e Lrere 0 é‘ PXCept ns provided In paragrap H%estrlctlon on use 0 disclosed infarmation.—
n fficers nng BE)
rmatlon under s

[
art,

B dd| nt the end thereof the followin now atagin €es 01 an agency receiving retyrn

Anip 2 6%2 furg 65 0f su sectlon (nX2), ﬁle t%rm g;?ast \Iqﬁ 8rt gara ra% ?M” Use Such infor-

ectl n

rt owed 10 qf 0 alfof a mipor ¢ ||d matlon Tor the pu oseso nnd 0 the extent nceesspyr

pg HPJ) gocnwes curity Act (as nmende 8y section cp esta Xhln ﬁ%ﬂP rate nPenc?/ recorcss 0r In te

Anir. p. 1417 3( |s c rtheramen 98 efense 0 |th or ag nistrative daroeedure ensu-
|gnat|ngclause tC) ns clause (D): Ing from nre uction made under section 0402
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Cp Ilif Reelion. (ilO. XIXA f.such Code (0s sp nmen is further ection and to optain, after the close of the eration. of
Anlrp nngended bystrllgng il or) (10) nnd(tnsett?ng in lieu tgt 2%0? "(10), I at"’%” der Ibis section, sych.an néjd' §pn|r?kc 'tP éLIC
gwt In the thate o N tln}ely asis er] row e nropy t
Allr p 1V, (f ”to 03( X4t q Codje Ins 30 amelnded%I fdrther ecHetarg; Wltam3%sdcayptlonehr%?nt?end under paragrnph ( HA shall
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fb) It is the sense of Congress that— L
State and local governments must focus on the vita| issues
of ‘child support, child custody, visitation [I%hts, and other
related domestic issues that are properly within the jurisdic-
tions of such governments; , ,

(2) all individuals involved in the domestic relations process
should recognize the seriousness of these matters. to the health
and welfaré of our Nation's children and assign them the
highest priority; and . ,

,%3) a mutual’recognition of the needs of all parties involved in
divorce actions will"greatlj enhance the health and welfare of
America’s children and families.

Approved August 16, 1984.
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(Comm, on Ways and Means and No. 95-925 (Comm
rence).
(Comm on Finance).

v. 16. considered and asseg House.
r. 25. considered and Dassed Senate, amended.
g. . Senate agreed to conference report
H . House agreed to conference rePort
WEEKLY COMPILATION OF PRESIDENTIAL DOCUMENTS. Vol. 20. No. 33 (1954 ¢
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I F BILL SEHFIAD, GOVERNOR
REPLY TO:

DEPARTMENT OF LAW 1LY 4 AVENLE
ANCHORAGE, ALASKA 99501
OFFICE OF THEATTORNEY GEMERAL PHONE: (9071 276-3550

7 1st NATIONAL CENTER
é%?T%UE&)MAN ST,
January 31, 1985 FAIRBANKS. ALASKA 99701
PHONE: (907) 452-1568

fi POUCH K mBTATE CAPITOL
JUNEAU. ALASKA 99811
PHONE: (907) 465-3600

465-3603
The Honorable Max Gruenberg
Alaska State Legislature

Pouch V
Juneau, AK 99811

Re: HB 92 Child and Spousal
Support

Dear Representative Gruenberg:

Hollt Ploog asked me to send you the material you re-
quested during the public hearing on HB 92. I have enclosed a
copy of the Revised Uniform Reciprocal Enforcement of Support Act
(1968), */ as well as copies of 15 U.S.C. 1673 and the Model
Interstate Income Withholding Act (with commentary).

The Department of Law has no proposed amendments to the
statutes which control establishment or enforcement of iInterstate

or intrastate child support actions.

By tomorrow 1 plan to have completed a response to your
question regarding due process notice requirement.

Sincerely yours,

NORMAN C. GORSUCH
ATTORNEY GENERAL

By:
Ilizabeth L. Shaw
Assistant Attorney General

ELS :bap
Enclosure
cc: Holli Ploog

*/ In a quick comparison of our statutes and the Revised Uniform
Reciprocal Enforcement of Support Act, 1 highlighted the areas of
difference which 1 spotted.



Appendix A
REVISED UNIFORM RECIPROCAL
ENFORCEMENT
OF SUPPORT ACT (1968)

Drafted by the

NATIONAL CONFERENCE OF COMMISSIONERS
ON UNIFORM STATE LAWS

and by it

Approved and Rec< ended for Enactment
in All ie States

at Its

Annual Conference
M eeting in lts Seventy-Seventh Y ear

at Philadelphia,Pennsylvania

July 22— August 1, 1968

Approved ry the American Bar Association at rrs
Meetino at Philadelphia, Pennsylvania

August I 1968

The Committee which acted for the National Conference
of Commissioners on Uniform State Laws in Preparm? the
Revised Uniform Reciprocal Enforcement of Support Act
was as follows:

W.J. Brockerrank,203 South Polk Street, Moscow, Idaho
83843, Chairman

Boyd M. Benson, 76 Third Street, S.W., The National Bank
of South Dakota Building, Huron, South Dakota 57350

W IIHE??S% Burrace SCOUH Square M|dd|ebury, Vermont

Lowry N. coe, 8400 Wisconsin Avenue, Bethesda,
Maryland 20014
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FredBQTOOFa: on, 316 Norris Avenue, McCook, Nebraska

u . Burdick,P.0. Box 757, Williston, North Dakota
- g%@%@,BChgirn'?an ofSection F

Fart General Provisions
_ Section L |Purposes.] The purposes of this Act are to
improve and, extend . b r(%mproca' legislation the
enforcement of duties of SL%por .
Section z_[Def|n|t|ons.]l

(a) "Court” means the [here insert name) court of this
State and when the context requires means the court ofany
Pa%er state as defined in a substantially similar reciprocal

. (b) "Duty of support" means a duty of support whether
imposed or imposable by law or b){ order, decree, or
judgment of any court, whether interlocutory or final or
whether incidental to an action for divorce; separation,
separate mamtenan?e, or otherwmaa and includes, the duty
to pay arrearages ot support past due and un?a|d._

; (c)t_"Govefrnor" mcludesthany pertson p% or_rpmgf the
nctions of Governor or the éxecutive authority of an
AL cov_e(ed%y s Act o / _ Y

(d) "Initiating state” means a state in which, a proceeding
pursuant to this,or a substantially similar reciprocal law 1S
commenced. "Imhatmg 8ourt" means the court in which a
proceeding Is commenced.

e) "Law" includes both common and statutory law, .

D "Obligee” means a O,oerson including a state or political
subdiyision to whom a duty of support is qwed or a person
including a state or political “subdivision that has
commenced a proceeding for enforcement ofan alleged duty
of support or for registration of a support order. It is

immaterial if the person ta whom a duty of supporl is owed
IS a recipient oq pﬂ%llc assistance. o P
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g) "Obligor” means any. person owm? a duty of support
or against whom a proceeding for the enforcemént ofa dut
of stipport or registration ofa support order is commenced.
h) 'Prose,cuth attorney" means the public official in
the appropriate E)ace who has the duty to enforce criminal
laws relating to the failure to provide fc; the support ofany

pe(ﬂaneglster” means to [record! [file] in the Registry of
Fo(ﬁ'glgesglf?t%%rr%g(){:%arr?" means any court of this State in
which a Support order of a rendering state is registered.
(k) "Rendering state” means a state in which the court
has Issued a support order for which registration is sought
or rantgg in the court of another state. o
"Responding state” means a state in which any
responsive Proce,edmg pursuant to the proceeding in the
Ini |at|n?_s ate 1S commenced. "Responding .court” means
the court'in which the responsive proceeding is commenced.
(m) "State" includes a state, territory, or Posse_ssmn of
the "United States, the District of Columbia, the
Commonwealth of Puerto Rico, and any foreign jurisdiction
in which this or a substantially similar reciprocal law is in

ef'Eer?f"'Sup_port order” means any judgment, decree, or order
ofsupport in favor of on obligee Whether temporary or final,
or supject to modification, revocation, or remission,
regardless of the kind of action or proceeding in which it is
entered. _ N

Section 3. |Remedjes Additional to Those Now

Emstmgg.] The remedies herein provided are_in addition
to and not in substitution for any other remedies.

section 4, [Extent ofDuties o fSupport.] Duties of support
ariaing under the law of this State, when applicable under
section 7, bind the obligor present in this State regardless
of the presence or residence of the obligee.
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Part ||I—Criminal Enforcement

section 5. [Interstate Rendition.] The Governor of this
State may

(1) demand of the Governor of another state the
surrender of a ﬁerson found in that state who_is charged
crlmmall¥ in this State with failing to provide for the
support of any person; or

(2) surrender on demand by the Governor of another
stale a person found in this State who is charged criminally
in that state with failing to provide for the Support of any
person, Provisions . for extradition of criminals, not
Inconsistent with this Act apply to the demand even if the
person whose surrender IS demanded was not in the
demanding state at the lirne_of the commission of the crime
and has not fled therefrom. The demand, the oath, and any
proceedings for extradition pursuant to this section need
not state “or show that the person whose surrender is
demanded has fled from justice or at the time of the
commission of the crime was in the demanding state.

section 6.[CONditions of Interstate Rendition.]

(a2 Before makmgz the demand upon the Governor of
another state for the surrender of a person charged
cr|m|na||¥ in this State with failing. to provide for the
support ot a person, the Governor of this State may require
any prosecuting attorney of this State to satisfy him that at
least [60) days prior thereto the obligée initiated
roceedings for %upgprt undfr this Act or that any
Brocee |n8 would be 0f no avail.

(b2 i, Under a substantially similar Act, the Governor of
another state makes a demand upon the Governor of this
State for the surrender of a person charged criminally in
that state with failure to provide for the suP_port ofa person,
the Governor may require any prosecu mgn_attorney {0
investigate the demand and fo report to him whether
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proceedin(?s for support have been initiated or would be
effective. 1f it appears to the Governgr. that a proceeding
would. be effective but has not been initiated he may delay
honoring the demand for a reasonable time to permit the
initiation of a proceeding. o
(c) If proceedings have been initiated and the person

demanded has prevailed therein the Governor may decline
to honor the demand. If the obligee prevailed and the person
demanded is subject to a support order, the Governor may
decline to honor the demand if the person demanded is
complying with the support order.

part |I|I—Civil Enforcement

Section . kChoice ofLaw.] Duties ofsuPport applicable
under this Actare those imposed under the laws of any state
where the obligor was present for the period during”which
support is sought. The obligor is presumed to have been
present in the fesponding state during the period for which

support is sought until otherwise shown.

section 8. [Remedies of State or Political Subdivision
Furnishing Support.] If a state or a political subdivision
furnishes Support toan individual obligee it has the same
right to initiate a proceeding under this Act as the
individual obllgee for thé purpose of securing
reimbursement for support furnished and of obtaining

continuing support.

section 9. [How Duties ofSupport Enforced.] All duties
of support, including the duty to Pa,y arreara?es, ore
enforceable hy _a_Proceedln% under this Act including a
proceeding for civil contempt, The defense that the parties
are immui. a to suit because of their relationship as hushand
and wife or parent and child is not available to the obligor.
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Section 10, [[Jurisdiction.] Jurisdiction of any proceedin
qufer d’ms Act is vested in the Ihere insert fitle of cour

s%tniﬁg]II.\ContentsandFilingofIPetitionIforSupport;

() The fpetitioij shall he verified and shall state the
name and, so far ik known to the obligee, the address and
circumstances of the obligor and thé persons for whom
suPport is sought, and t'l other pertinent information. The
obligee may include In or attach to the [petition] any
information” which may help in Iocatmg or identifyirig the
obligor including a photo?(raph of the obligor, a description
of any distinguishing marks on his person, other names and
aliases by which he’nas been or is known, the name of his
emplo¥er, his fingerprints, and his Social Security number.

(b) The [petition] may be filed in the appropriate court of
any state In which"the obligee resides. The court shall not
deCline or refuse to accept and forward the Lpetmong on the
ground that it should be filed with some other court of this
Or any other state where there is pending another action for
divorce, separation, annulment, dissolufion, habeas corpus,
adoption, or custody between the same parties or where
another court has dlready issued a support order in some
other proceeding and has retained jurisdiction for its
enforcement.

. Section 12, [Officials to Represent Obligee.l_lfthls State
is acting as an initiating state the prosecuting attorney
upon thé request of the court [a state department'of welfare,
a county commissioner, an overseer of the poor, or other
local welfare officer]. shall represent the oblige in any
proceeding under this Act. [If the prosecuting attorney
neglects, or refuses to represent the obhgee the [Attorney
General] may order him to comply with the request of the

court or may undertake the Tepresentation.] [If the
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prosecuting attorney neglects or refuses to represent the
obhﬂee, the [Attorney Generali [Stale Director of Public
Welrare] may undertake the representation.]

sectjon 13. [Petition fora Minor, AH)e_tition] on behalf
of a,minor obligee mny be executed and filed by a person
having legal custody of the minor without appointment ns
guardian ad litem.

section 14. 1Duty of Initiating Cuurt] If the initjating
court finds that the l etition] sets forth facts from which it
may be determined that the obligor owes a duty ofsuBPo_rt
and that a court t())f' the responding state mny obtain

jurisdiction of the 0 ||(I;or or his, propérty it shall So certify

and cause 3 copies of the [petition] and"its certificate and
one copy of this Act to be sent to the responding court,
Certification shall be in accordance with the requirements
of the |_n|t|at|n? state. If the name and address ol the
responding court ;s unknown and the responding state has
an information agency comparable to that established in
the initiating state it shall cause the copies to be sent to the
state inforniation agency or other proper official of the
responding state, with a request that the agzency or official
forward thiem to the proper court and that the Court of the
resp?ndmg state acknowledge their receipt to the initiating
court,

Section 19, [COStS and Fees.rl An initiating court shall
not re(i,uwe Ba)(ment ofeither a filing fee or other costs fi u
the obligee but may request the responding court to collect
fees and"costs from the obligor. A respondinig court shall not
require payment of a fI|In(T] fee or othercosts from the
obligee but'it maj direct that all fees and costs requested by
the Initiating court and incurred in this State when acting
as a responding state, mcludmp fees for filing of pleadings,
service of process, seizure of property,. stenographic “or
duplication service, or other service supplied to the obligor,
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be paid in whole or in part by the obligor or by the [slate or
political subdivision thereof!. These costs or fees do not have
priority over amounts due lo the obligee.

Sectiop 10. !Jurisdiction by Arrest.] If the court of this
State believes that the obligor may flee it may
(1) asan |_n|t|at|nq court, request in its certificate that
the respondmg court obtain the body of the obligor by
appropriate process; or _ _
2) as aresponding court, obtain the body of the obligor
by appropriate process. Thereupon it may, release him
upon' his own recogmzance or upon his giving a bond in

n amount set by The court to assure his appearance at
%e earing. y P

section 17, [State Information Agency.)

a) The [Attorney General's Office. State Attorney's

Of?l_ce, Welfare Department or other Information Agﬁnc ] |ts
IS AC

desjanated as the state information agency under
sl oy

(1) comﬁne_a list of the courts and their addresses in
this State havingjurisdiction under this Actand transmit
It to the state information agency of every other state
which has adopted this or a substantially simjlar Act,
Upon the adjournment of each session of the [legislature]
the agency shall distribute copies of any amendments to
the ACt erid a statement of their effective date to all other
state Information agencies; _

(2) maintain a register of lists of courts received from
other states_and. transmit copies thereqf promptly to
eA\(:%rya nc(?urt in this state having jurisdiction under this
. (3) forward to the court in this State which. has
jurisdiction over the obligor or_his property petitions,
certificates and copies of thie Act it receives from courts or
information agencies of other states.
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(bz, If the state information agency does not know the
location of the obligor or his propérty in the Btate and no
state location service is available it shall use all means at
its disposal to obtain this information, including the
examination of official records in the state and other sources
such as telephone directories, real property records, vital
statistics records, police records, requests for the name and
address from employers who are able or willing to
cooperate, records of motor vehicle license offices,. eqliesta
made to the tax offices both state and federal where sucu
offices are able to cooperate, and requests made to the Social
Security Administration as permitted by the Social
Securi’” Act as amended. _ y

(c' Alter the deposit of 3 copies of the_[petition] nnd
certificate and one copy of the Act of the initiating state
with the clerk of the appropriate court, if the state
Information agency knows or believes that the Pros_ecutmﬂ
attorney is not prosecuting the case diligently it sha
inform “the [Attorney Genéral! [State Diréctor”of Public
Welfarel, who may undertake the representation.

section 18, [Dufy of the Court and Officials of This
State as ResPondmg State.) _ _

(a) \fler the responding court receives copies 0. the
[etition], certificate, and Act from the initiating court the
Clerk of 'the court shall dccket the case and notify the
prosecuting attorney of his action.

f The ‘prosecuting attorney shall prosecute the case
d|,|ﬂently. e shall take all action necessary in accordance
with the laws of this State to enable the tourt to obtain

jurisdiction over the obligor or his property and shall

request the court [clerk of the court] to Set a time and place
for a hearing and give no ice thereof to the obligor in
accordance with law. |

(c) [If the prosecuting attorney neglects or refuses .to
represent the obligee the Attorney Generali may order him
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to comply with the request of the court cr may undertake

the représentation.) [Ifthe prosecuting attorney negiects or

refuses to represent the. obligee, thé [Attorney Generall
0

State Dlr?C of Public Wclfarel may undertake the
epresenta |0n.ﬁ ,

Section %9. JFuiCh rDuties o fCourt and Officials in the
Respondin State.T

() The prosecuting attorney on his own initiative shall
use all means at his disposal to locate the obligor or his
property, and if because of inaccuracies in thealpe_nnon lor
otherwise the court cannot obtain jurisdiction the
prosecuting attorne%/ shall inform the court of what he has
done and fequest the court to continue the cose pendmg
eceipt of more accurate information or an amende
petition) from the initiating court.

(b) If the obligor or his property is not found in the
[county), and thé prosecuting attorney discovers that the
ob,llgsor or his_property may be found in another [county) of
this™State or in another state he shall so informthe court.
Thereupon the clerk of the court shall forward the
documents received from the court in the initiating state to
a court inthe other [county] or to a court in the other state
or to the information agency or other proper official of the
other state with a requést thiat the documents be forwarded
to the proper court. All powers and duties provided by this
Act aPpIy to the recipient of the documents so forwarded. If
the clerk of a court of this State forwards documents to
another court he shall forthwith notify the initiating court.

(c? If the prosecuting ittomey has no information as to

mg |?ﬁ |ta|1?n1 8f gggr?lbllgor or his property he shall so inform

Section 20, LHearing and Continuance.] If the obligee is
not present at the hearing and the obligor denies owinig the
duty of support alleged in the petition or offers evidence

490

REVISED URESA (1968)

C0nStItUtIn§f a defense the court, upon request of either
parly, shall continue the hearing to permit evidence
relative to the duty to be adducéd bY either party_by
deposition or by appearing in person hefore the court. The
court may designate the judge of the initiating court as a
person béfore whom a deposition may be taken.

Section 21, [Immunity from Criminal Prosecution.] If at
the hearing the obligor”is called for examination as an
adverse party and he"declings to answer upon the ground
that his testimony may tend to incriminate him, the court
may require «'im’to ariswer, in which event he is immuyne
from criminal prosecution with respect to matters revealed
by his testimony, except for perjury committed in this

testimony.

section 22, [Evidence of Husband and Wife] Laws
attaching a privilege against the disclosure of
communications  between “husband and wife are
|.xPp||cabIe to proceedings under this Act. Husband and
Wire. nre competent witnésses [and m%y be compelled] to
testify to any relevant matter, including marriage and

parentage.

_section 23. [Rules ofEvidence.] In any hearing for the
civil enforcement of this Act the court is governed by the
rules of evidence aPpllcabIe, in a civil codrt action I the

Court. It the action,is based on a support order
ISSugd by another court a certified copy of the order shall be
received as evidence of the duty of support, subject only to
an}/ defenses available to an obligor with ‘respect to
paterniy (Section 27) or to a defendant in an action or a
proceeding . to enforce a foreign money judgment. The
determination or enforcement of a duty of Support owed to
one obligee is unaffected by any interference by another
obligee With rights of custody or visitation granted by a

court.
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. Section 24. [Order o_fSupport.A If the res,pondin? court
finds a duty of support it may order the oblqor to furnish
suPporto,r reimbursement therefor and subject the property
of the obligor to the order. Support orders made pursuant {o
this Act shall req_uwe that payments be made to the [clerk]
[bureau] [probation department' of the. court of the
respondm? state. [The court and prosecuting attorney of
any [county] in which the obligaor is present or'has property
have the same powers and duties 1o enforce the order as
have those of the [countr] in which it was first issued. If
enforcement Is impossible or cannot be completed in the
[county] in which the ~rder was issued, the prosecuting
attorney_shall send a certified copy of the order to the
Prosecutlng a*omey of any [county] in which it appears
hat proc,eedln?s to énforce the orderwould be effective. The
prosecuting atforney to whom the certified copy of the order
Is forwarded shall proceed with enforcement and report the
(r)eralélrtT of the proceedings to the court first issuing the

Section 25. [[Re%ponding Court to Transmit Copies to
Initiating Cour J he responding court shall cause a copy
of all support orders to be sent 0 the initiating court.

Section 2s. [AdditionalPowers ofResponding Court.] In
addition to the foregoing powers a responding court may
subject the obligor oan_}/ terms and conditions roFer 0
assure compliance with its orders and in particular to:

(1& require the obhgor to furnish a cash deposit or a
bond ofa character and amount to assure payment of any
amount due;
(2) require the obligor to report personally and to make
ayments at specified intervals to the [clerk] [bureau]

probation department] of the court; and

.(3) punish under the power of contempt the obligor who
vwgﬂt S any order oP the court. P J
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section 27. [Paternity.] If the obligor asserts as a
defense that he is not the father of the child for whom
suPport_ls sought and it aPBears fo the court that the
defense is not frivolous, and it both of the parties are present
at the hearing or the proof required in the case. indicates
that the presence of either or hoth of the parties is not
necessary, the court- may a(yudmate the paternity issue.
Otherwise_ the court may adjourn the hearing until the
paternity issue has been adjudicated. _

section 28. [Additional Duties ofResponding Court.] A
responding court has the following duties which may’ be
carried out through the [clerk% [bureau] [probation
dep rmentJ ofthe court . ..

1) to transmit to the initiating court an¥] payment
made by the obligor pursuant to any order of the court or
otherwm?; and _

(2) 1o Turnish to the initiating court upon request a
certified statement of all payments made Dy the obligor.

~Sectjon 20. ‘Additional Duty of I_nitiatinq Cour_t.;] An
initiating court shall receive and disburse Torthwith all
payments. made by the obligor or sent by the respondin
court. This dut}/_ may be carried out throu?h the [clerk%

[bureau] [probation department] of the courf.

Section 30. [Proceedm%s Not to Dbe Stayed] a
responding court shall not stay the proc' ;ng of refuse a
hearing under this Act because of r  pending or prior
action ‘or proceeding for divorce, separation, annulment,
dissolution, habeas Corpus adoPtmn or custody in this or
any other state. The court shall_hold a hearing and may
issUe a su gor,t order pendente lite. In aid thereof it may
requwe the obligor to g!ve a hond for the prompt prosecution
ofthe pendm%procee mg. If the other action or proceeding
is concluded before the hearing in the instant proceedin

and the judgment therein Trovides for the suppo

demanded" in"the [petition] being heard the court must
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conform its supportorder to the amount allowed in the other
action or proceeding. Thereafter the court shall not stay
enforcement of its stipport order because of the retention of
jurisdiction for enforcement purposes by the court in the
other actior S)r proceeding.

Section 31, [[Appli(_:ation ofPayments.] A support order
made by a court of this State pursuant to"this Act does not
nullity and is not nullified by a support order made by a
court of this State pursuant to‘any other law or by a support
order made by a court of any other state purSuant to a
substantially similar act or any other law, re?ardles_s of
Bnorlty of issuance, unless otherwise specifical g provided
y the court. Amounts paid for a particular perio ﬁursuant
to any support order made by the court of another state
shall be credﬂed_agamst the amounts accruing or accrued
for the same period under any support order made by the
court of this State.

[Section 32, [Effect 5, Participation in Proceeding.{
Participation In any proceeding under this Act does o
confer O]U,FISdICtlon upon any cotrt over any of the parties
thereto in any other proceeding|

[[Section 33. [Interstate APpIication_.] This Act applies if
oth the obligeg and the ob |(110r are in this State but in
different [(_:ounnes}: If the cour ofthe_l[(_:ounty] in which the
petition] i3 filed Tinds that the épetl lon] séts, forth facts
rom which it may he determined that thie obligor owes a
duty of support and finds that a court of another [county] in
this State may obtain jurisdiction over the bligor of his
property, the Clerk of the court shall send the [pe |t|onJ and
a certification of the findings to the court of the [coun Y in
which the obligor or his property is found. The clerk ot the
court ofthe!_countg{] receiving thiese documents shall notify
the prosecu mg attorney of their receipt. The prosecuting
attorney and the court in the(;co_unty] to which the copies
are forwarded then shall have duties Corresponding to those
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imposed upon them when acting for this State as a
responding state |

Section” 34, ApWals.] If the {Attorney General] [State
Director of Public Welfare] is of the opinion that a support
order is erroneous and presents.a question of law
warranting an appeal in the public interest, he may

(a) perfect an appeal to the proper appellate court if the
support order was Issued by a court of this State, or

ﬁ)) if the support order was issued in another state, cause
the appeal to be taken in the other state. In either case
expenses of appeal may be paid on his order from funds
appropriated for his office.

Part IV—Registration of Foreign Support Orders

Sectiop 35. éAdditionaI Remedies] If the duty of
support is based on a foreign support order, the obligeg has
the additional remedies provided in the following sections.
Section 36. [Registration.] The ohligee may register the
foreign supportorder in a court of this State in thé manner,

with"the effect, and for the Eurposes herein provided.
Section 37, [Reglstr){ of Foreign Support Oniers.] The
maintain a ,e;nstry_ of Foreign

clerk of the court shall
forgign support

Support Orders in which he shall [file
orders, .
_ Section 38. [ORicial to Represent Obligee]. If this State
IS actln% either as a rendering or a registering state the
prosecuting attorney upon the request of the court [a state
department of welfdre, a count?/ commissioner, an overseer
of the poor, or ocher local welfare official] shall represent
the obligee in proceedings under this Part.

[If the prosecuting attorney neglects or refuses to
represent the obligee, the [Attorney” General] may ordei
him to comply with the_ request ‘of the court or may
undertake the representation.] [If the prosecuting attorney
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neglects or refuses to represent the obligee, the [Attorney
General] [State Director of Public Welfare] may undertake
the representation.] _

section 39. [Registration Procedure; N_Otlce.]
_(a) An obligee seeking to register a foreign support order
In a court of this State shall transmit to the clerk of the
cour_t_(l{_ three certified copies of the order with a"
modification thereof, (2) one cop¥ of the reciproca
enforcement of support act of the state in which the order
was made, and (32 a statement verified and signed by the
obligee, showing the post office address of the oblig €, the
last known place of residence and post office address of the
obligor, the amount of support remaining unpaid, a
desgngnon and the location of any property of the obligor
available upon execution, and a list of the States in which
the order is registered. Upon receipt of these documents the
clerk of the court, without payment of a f|||_n(% fee or other
cost to the obligee, shall file them in the Registry QfForelé]n
%hulgpAo(r:% Orders. The filing constitutes registration under

(b} Promptly upin registration the clerk of ., court
shall send by certified or registered mail to the obligor at
the address giver* » notice of the reﬁlstratlon with a copy of
the re?_lstered support order and the post office address of
the obligee. He shall also docket the case and notify the
prosecuting attorney of his action. The prosecuting attorney
shall proceed diligently to enforce the order.

Section 40. [Effect of Registration; Enforcement

Procedure.]

((ja) Uoon registration the registered foreign support
or

er shall be treated in the same manner as a support
order issued by a court of this State. It has the same effect
and is subject to the same procedures, defenses, and
proceedings for reopening, vacating, or staying as a sup?,ort
%gre]ﬁ grftms State and may be enforced and satisfied in like
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(b) The_obh%_or has [20] days after the ma|||n? of notice
of the r_eglstra jon in which to petition the court to vacate
the registration or for other relief. 1f he does not so petition
the reg\mtered support order is confirmed.

(c) At the hearing to enforce the regpstered support order
the _obligor may present only matters that would be
available to him as defenses in an action to enforce a foreign
moneYJudgment. If he shows to the court that an aneaI
from the order is Bendmg or will be taken or that a stay of
execution has been granted the court shall stay
enforcement of the order until the appeal is concluded, the
time for appeal has expired, or the order is vacated, upon
satlsfactoryrproofthat the obligor has furnished security for
payment of the support ordered as required by the
rendering state. If he shows to the court any Sqroun upon
which enforcement of a support order of this State may be
stayed the court shall sta% enforcement of the order for an
appropriate period ifthe obligor furnishes the same security
for payment of the support ordered that is required for a
support order of this State. _

Section 4l. Tuniformity of Interpretation.] This Act
shall be so construed as to effectuate its %eneral purpose to
make uniform the law of those states which enact It.

section 42, [Short ritte.3 This Act may be cited as the
Revised Uniform Reciprocal Enforcement of Support Act

1968). . :
| Sec)tio_n 43. [severavitity.71fany p wision of this Actor
the application thereof to any person or circumstance is
held invalid, the invalidity does not affect other provisions
or applications of the Act which can be given effect without
the ‘invalid Proymon or application, and to this end the
provisions of this Act are severable.
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arviiliial are required to lie withheld, Tor paz- nhliment that portmn o' worker i cheeking
ment of tiny debt, Che process hy which hank-  account funds nt'rihutnhle to her wages nn
nmicy trustee takes title is”"a legal or falling within this suhchaptrr's maximum,
egwtable procedure” In re Cedor, D.C.Cal. ~ Edwatds v. Henry, 1980. 201 N.\V.2d 756. 97
1972, 337 F.Supp. 1101, affirmed 470 F.2d  Mich.App. 173.

996, certiorari denied 93 S.Ct. 2148, 411 US. ,

973, 36 L.FJ.2d 697. " Hipeness

The term "ﬁ.amishment" as used in this Where  Department of Lahor had  not
tuhchapter sefling forth maximum amount reached final conclusion regarding its position
*hith may be rarnirhed from earnings of in-  on coverage of term "gamishment" as used in
dividual for any work week is not restricted this subchapter, Plam Iffs were not entitled lo
hut includes any legal or equitable procedure  declaratory reliet that term included wage as-
through which earnlnqs of an individual arc  signments or injunctive relief requiring Sccrc-
rttLuwcd to be withheld for payment of anv  tary of I-ibor to, enforce provisions of this
dent, thus encompassing orders of support a5 suhchapter ns so intciprcted, and controversy
well as ordinary crcdiior-dchtor "garnish-  between plaintiffs and Secretary was not ripe
ment" General Motors Acceptance org. v. for judicial determination. Westem v, Ifodg-
Metr(g)olltan Opera Ass'n, Inc., 1978, 413 N.  son, D.C.W.Va. 1973, 359 F.Supp. 194, af-
Y.S 2d 818, 98 Misc.2d 307, film'd 494 P.2d 379,

§ 1673. Restriction on garnishment

Maximum allowable garnishment

(Zag Except as provided in subsection (b) of this section and in section
1675 of this title, the maximum part of the aggregate disposable earnings of
an |ng|V|dua| for any workweek which is subjécted to garnishment may not
excee

(1) 25 per centum of his disposable earnings for that week, or

() the amount by which his disposable earnings for that week ex-
ceed thirty times ti & Federal minimum hourly wage prescribed by sec-
tion 206(a)(L) of Titi,". 29 in effect at the timethe gamnings are payable,

whichever is less. In the case of earnings for any pay. period other than a
week, the ,Se_cretan{] of Labor shall by re?u_latlon prescribe a multiple of the
Fedehrannlmum ourly wage equivalent in effect to that set forth in para-
graph (2).

Exceptions

caég)glf) The restrictions of subsection (a) of this section do not apply in the

(A) any order for the support of any person issued by a court of
competent g]U[ISdIC'[IO[] or in accordance’ with an administrative proce-
dure, which is established, by State law, which affords substantial due
process, and which is subject to judicial review.

(B) any order of any court of the United States having jurisdiction
over cases under chapter 13 of Title 1L

(C) any debt due for any State or Federal tax.

aW The maximum Rart of the aggregate disposable earnings of an individ-
I

or any workweek which is subject to garnishment to enforce any order
for the support of any person shall not exceed—
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Ch. 4

(Azf where such individual is_ supporting his spouse or dependent
chilrd (other than a spouse or child with respect to whose support such

order is used), 50 Jaer centum of such individual's disposable” eamings
for that week; an

(ID where such individual is not supporting such a spouse or depen-
dent child described in clause (A), 60 per céntum of such individual's
disjjosablc eamings for that week;

cxrep; that, with respect to the disposable earnings of any individual for any
workweek the 50 per centum specified in_clause (A) shall be deemed to be
55 E[))er cen:um and the 60 per centum specified in clause (D) shall be deemed
to be 65 per centum, if and to the extent that such earnings arc subject to
gamishment to enforce a support order with resPect to a period which is

prior to the twclve-sveck period which ends with the beginning of such
workweek.

Execution or enforcement of garnishment order or process prohibited

(c)  No court of the United States or any State, and no State (or officer or

agency thereof), may make, execute, or enforce any order or process in vio-

lation”of this section.
ubl. 0-32]). Title 11, %303 May 29, 1968, 82 Sgat. 163 T'ub.l, 95-30, Title v.
50I(c) 9743 May 23, 1977 91 Stat. 161 162: Pub.L. 95-598, Title 111, § 312
ov. 6, 197,92 Stat. 2676.)

Historical Note

References la Text. Chapter 13 of Title  Effective |
[I. referred to in Subsec. éb)@)(w’ is section  Amendment by Pub.L. 95-598 effective Oct
1301 et seq. of Title 11, Bankruptcy, [, 1979, sec section 402(a) of Pub.L. 95-598,

1978 Amendment. Subsec. (b)#lz(B). Pub. out M an Effective Date note preceding
L. 95-598 substituted "court of the Ucited “'ion 101 of Title tl, Bankruptcy.

Slates having jurisdiction over cases unde.  Effective Dale of 1977 Amendment. Sec-

chapler 13 of Title 11" for "court of bank- <%m501(e)(5) of Pub.L, 95-30 provided that:

rAth"cy under chapter X111 of the Bankruptcy "The amendments made by this_subsection
ct",

. Emending this section and section 1675 of
1977 Amendme.it. Subsec. (b). PubL. '

( ub i» |'tle] shall take effect on the first day of
95-30, 8 501(e)(1), (2). designated existing

0, .he Erst calendar month which begins after
rovisions as par. %1) and existing pan. (1), *he date of enactment of this Act ?May 2,
EZ). and (3) as subpars. LA), (B()], and (C)

19771."
hereof, substituted “for the support of any  Effective Dale. Section effective July |,
person issued by a court of competent juris- 1970, see section 504(c) of Pub.L. 90-321, set
diction oi in accort-i.nce with an administra- out as an Effective Dale note under section
live procedure, which is established by State 1671 of this title. S
law, which affcrds substantial due process, legislative History. For legislative histor
and which is subject to judicial review" for and purpose of Pub.L. 90-32L, see 1968 U.S.
“of any court for the support of any person"  Code Cong, and Adm.News. p. 1962. See
|Pn sugpar. (A) as so redesignated, and added
ar- <>

Subsec. (c). Pub.L. 95-30, § 501(e)(3), in-
serted ", and no Slate (or officer or agency
thereof)," following "or any Slate".

Bate of 1978 Amendment.

n|SOl p,b.L. 95-30, 1977 U.S.Code Cong, nnd
Ad ..News, p. 185.

Cross References

Enforcement of legal obligations to provide child Sl{f%rt and make alimony payments, see
seclio.r 6590l Title 42, The Public Health and Welfare.
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GARNISHMENT RESTRICTIONS

15 & 1863

West's Federal Forms
Garnishment, matters pertaining lo. see §j 5196 lo 5226.

Code of Federal Regulations

Federal employees, child support and/or alimony, sec 5 CFR 581.101 et seq.
Policies anti procedures applicable, see 29 CFR 870.1 et scq.
Railroad Retirement Board, provisions resgectngrqF

20 CER 363.1 et se

Remuneration 0f Board personnel, ae

Retirement and unemployment benefits, see 20 CFR 350.1 et seq.

IJbrory References

Consumer Credit ®=j3B.

C.J.S. Interest and Usury; Consun ?r Credit
5 325.

Notes of Decisions

Constitutionality |
Construction

Generally 2 »

With bankruptcy provisions 3
Contractual or judicial restrictions 17
Disposable eamings, maximum allowable gar-

nishment 10
Dut?/, of bank IS
Earfings, maximum allowable gnrolsbment

Il
Employer-cmptoyee relationship 16
Financial Insﬁtutlons 14
Jurliuhctlon 9
Law governing 6
Mandatory nature of aeetion 8
Maximum' allowable garnishment
Cenerally 9 .
Dispo«»ble eamings 10
Eamings |l i
_Period"for computation 12
Period for computation, maximum allowable
garishment 12
Preemption 7
Purpose 4
Retroactive effect 5
Sovereign Immunity 20
State court ordera” 18
State regulation or control 7
Support orden 13

. Constitutionality

This section does not offend due process by
unconstitutionally impairing _ obligation df
contracts. Hodgson v. Hamilton Municipal
Court, D.C.Ohi0 1972, 349 F.Supp. 1125.

Congress had rational basis for determining
that ihis subchapter was needed lo carry into
execution powers of Congress to regulate
commerce and to establish uniform_bankrupt-
cy laws, and restriction of this section on gar-
nishment, is constitutional nnd valid exercise

nv. Cleve-

ot Congressional power. Hodgso
hio 1971, 326 F.

land Municipal Court, D.C.0hio
Supp. 419.

2. Construction

This section is remedial in general purFose,
and the exceptions to its coverage should be
strictly construed. In re Cedor, D.C.Cal,
1972,°337 F.Supp, 1103, affirmed 470 F.2d
996, certiorari denied 93 S.Ct. 2148, 411 U.S.
973, 36 L.Ed.2d 697.

Any exception to maximum garnishment
restrictions must be narrowly _construed.
V— v.5— ,Mo.App.1979, 579 S.V 2d 149,

3. Construction with bankruptcy provisions

In enacting this subchapter Congress, inan
effort to avoid necessity of Dankruptcy
sought to regulate garnishment in ils usual
sense as a levy on periodic Payments of com-
ﬁensatlon needed to support wage canter and
is family on a week-to-weck, month-to-
month basis, and did not intend to drastically
alter delicate balance of a debtor's protections
and obligations during bankruptcy procedure.
KokoszKa v. Belford, Conn.1974, 94 S.Ct.
2431, 417 U.S. 642, 41 L.Ed.2d 374, reheir-
mg denied 95 S.Ct." 160, 419 U.S. 886, 42 L.
Ed.2d 131,

This subchapter does not restrict right of
trustee in bankruptcy to treat income tax re-
fund as property of bankrupt's estate. Id.

Decisions under former section 35 of Title
[1, providing that debts for alimony, mainte-
nance or s,uPport are not dischargeable per-
tain to existence and preservation of debt;
such decisions do not ?ertal_n to manner or
means of collecting debt, which are ‘ovemed
by state procedures when those pro cdures do
not purport to provide for less limitation on

arnishments than this section.  Dyche v,

yche, Mo.1978, 570 S.\V.2d 293.



MODEL INTERSTATE INCOME WITHHOLDING ACT

SECTION 1. GENERAL PROVISIONS

(@ar) Purpose: The purpose of this Act is to enhance the
enforcement® of support obligations by prcviding a quick and
effective procedure for the withholding of 1income derived in
this jurisdiction to enforce support orders of other
jurisdictions and by requiring that income withholding, to
enforce the support orders of this jJurisdiction, be sought in
other jJurisdictions. This Act shall be construed liberally to
effect that purpose.

(b) Definitions: As used in this Act:

(1) "Support order™ means any order, decree, or judgment
for the support, or for the payment of arrearages on such
support, of a child,, spouse, or former spouse issued by a court
or agency of another jJurisdiction,whether interlocutory or
final, whether or not prospectlvely or retroactively
modifiable, whether incidental to a proceeding for divorce,
judicial or Jlegal separation, separate maintenance, paternity,
guardianship, civil protection, or otherwise.

2 "Jurisdiction"” means any state or political
subdivision, territory or possession of the United States, the
District of Columbia, and the Commonwealth of Puerto Rico.

(3) "Court"™ means the [insert name] court of this 6tate
and, when the <context requires, means either the court or
agency of any other jurisdiction with functions similar to
those defined in this Act, including the issuance and
enforcement of support orders.

4 "Agency" means the [insert name of the income
withholding agency] of this state and, when the context
requires, means either the court or agency ofany other
jurisdiction with functions similar to those defined in this
Act, including the -issuance and enforcement of support orders.

(5) "Child" means any child, whether above or below the age
of majority, with respect to whom a support order exists.

(6) "Obligor"™ means ani person required to make payments
under the terras of asupport order for a child, spouse, or
former spouse.

(7) "Obligee" means any person or entity which 1is entitled
to receive support under an order of support and 6hall 1include
an agency of another jurisdiction to which a person has
assigned his or her right to support.



(8) "Income"™ means [income] as defined 1in section [cite to
definition of income in state withholding law].

(9) "[Employer] [Payor]"™ means any payor of income.

(10) "Income derived in this Jurisdiction”™ means any income,
the payor of. which 1is subject to the Jurisdiction of this state
fee the purpose of imposing and onforcing income withholding
under sections through [state®"s regular intrastate
income withholding procedures].

(c) Remedies Additional to Those Now Existing: The remedy
herein provided 1is in addition to, and not in substitution for,
any other remedy otherwise avail;,ble to enforce a support order
of another jJurisdiction. Relief wunder this Act shall not be
denied, delayed, or otherwise affected because of the
availability of other remedies, nor shall relief under any
other statute be delayed or denied because of the availability
of this remedy.

COMMENT

Subsection (a) states the twofold purpose of the Act:
first. * to establish a quick and effective procedure for
withholding of income 1in the enacting state in order to enforce
a sister state support order, and, second, to require that the
appropriate agency in the enacting 6tate 6eek to have 1its own
support orders enforced in other states by the interstate
withholding mechanism. The larger purpose of the Act 1is
intended to enhance interstate su.port enforcement and the Act
should be liberally interpreted and construed toward that end.

As used throughout this commentary, the terra "forum state"
will refer to the state being asked to utilize its withholding
system to enforce a sister state order. The term "requesting
state”™ will refer to the state which seeks this assistance fronm
the forum state.

Most state child support and income withholding laws define

frequently used terms. These definitions, for the most part,
will also apply to income withholding based on a support order
of another jurisdiction. However, for purposes of interstate
income withholding, some additional terms and special

definitions are needed and these are included 1in subsection

(b).



mSupport order.™ as defined in (b)(1), 1includes every Kind
of order for the support of a child, spouse or former spouse,
no matter the nature of the 1legal proceeding 1in which it was
entered. The Act applies to support orders i66ued by an
administrative agency of the requesting state, even if the
Aorum. state ates not use an administrative process for this
purpose. Orders for the support of a spouse or former spouse
are included In order tocomply with the Child Support
Enforcement Amendmentsof 1984, which requires that income
withholding, alcng with other remedies, be available to enforce
support due to a spouse or former spouse with whom the child is
living. Social Security Act 5466(e). 42 U.S.C. 5666(e).

While the full faith and credit clause of the Constitution
may not require enforcement of orders that are non-final or

modifiable, thi6 subsection includes non-finalor temporary
support orders, as well as orders which are prospectively or
retroactively modifiable. Obligors remain free to seeK

appropriate modifications 1in the state which originally issued
the support order or any other state which has personal

jurisdiction over the parties, and these changes will be
reflected 1in changes 1in the forum state"s withholding order.
See Sections 2. 9(a). It 6hould be noted that there 1is no
requirement that a support order include in its terms a
conditional order of withholding 1in order to be entitled to
enforcement by this means. Arrearages need not be reduced to

judgment before this remedy is used and the remedy is available
to enforce the ongoing support obligation.

The definition of "jurisdiction.”™ (b)(2), does not include
foreign countries. If foreign nations do not wutilize 1income
withholding, this Act could not apply. States wishing to
include foreign nations under this Act must define
"jurisdiction"™ accordingly. In so doing, it should be required

that foreign support decrees will be recognized under this Act
only 1if withholding or a similar remedy would be required under

the facts of the case in that country and "reasonable notice
and opportunityto be heard"™ wa; given "to all affected
persons” at the time of the support decree. Griffin wv.

Griffin, 327 U.S. 220. 229 C.\946).

In subsections (b)(3) and (b)(4) the enacting state 6hould
insert the names of the court, 1if any, and agency respectively,
which are responsible for income withholding functions.
Typically, these functions might 1include sending notice to the
obligor, <conducting income withholding hearings, and sending

notice to the payor. Depending on the context 1in which it 1is
used, "court"” may Kjfer either to the specific named court 1in
the enacting state or tn the court or agency of another sta" e
with similar functions. States may elect to use an administra—

tive agency, vrather than a court, to issue withholding orders.
"Agency"” may also refer to a court or agency of a sister state
which performs similar functions.



The definition of ™"agency™ refers to the public agency

which. in accordance with the Child Support Enforcement
Amendments of 1984, each state must designate to administer 1its
income withholding systen. It is assumed that in rao6t states

the 1V-D agency will be the 1income withholding agency. Where
this eis not the <case drafters will have to examine the Act
carefully ~nd insert the name of the 1V-D agency rather than
the withholding agency where the context requires.

As a rule, where the terras "court" or '"agency" appear in
brackets, they refer to the court or agency of the enacting
state; where they appear without brackets, they refer to the
court or agency of the sister state requesting the interstate
income withholding. At times the terms [court] [agency] appear
together. Legislative drafters 1in this case should choose the
appropriate one for their state.

"Child," as defined 1in section (b)(5), 1includes both minor
children and children above the age of majority with respect to
whom a support order exists. The latter might include c”iipge
students or othet dependant children above the age of majority
such as 1incompetent young adults. Some states impose liability
for support of such "adult children." See, e.g., D.C. Code
Ann. S21-586 (1981); 111. Ann. Stat. <ch. 40. S513 (Sraith-Hurd
1983). Where another state allows post-minority support, the
enacting state should make its income withholding scheme
available to enforce sister state support orders pertaining to
such children. This also 1is consistent with the Child Support
Enforcement Amendments of 1984, which permits enforcement of
support obligations through state IV-D agencies "on behalf of a
child who is not a minor child." Social Security Act 5466(e),
U.S.C. 5666(e).

"Obligor," as defined 1in section (b)(6). 1is the term used
in this Act for the person who 116 required to make payments
under a support order. It corresponds generally to the ternm
"absent parent”™ which 1is wused in Title 1I1V-D of the Social
Security Act.

fln "obligee” as defined 1in section (b)(7) includes not only
a person entitled to receive support payments - who might be
the custodial parent or another custodian - but also ar. agency
to which a person has assigned his or her right of support.

The term "income,"” (b)(8), for interstate withholding
purposes, shou”.d be defined the same as in intrastate
withholding cases. The state"s usual definition may simply be
cross-referenced. Using the forum state"s definition of income

should simplify administration of the interstate withholding
program and ensure that policies of the forum state with
respect to what 1income 1is reachable are not contravened. See.
e.g.. Young v. Young. 467 A.2d 33 (Pa. 1983 ) in which a state



law barring attachment of municipal pension benefits was held

to bar equitable distribution of those benefits under a sib6ter
state divorce decree.

According to federal law, states must 1include wages in
their, 1income withholding system; however, they may extend
withholding"™ to include other types of 1income. Social Security
Act 5466(b).t8), 42 v.s.c. 5666(b)(8). Most states which, prior
to the federal Child Support Enforcement Amendments of 1984,
already provided for 6orae form of income withholding have a

broad definition of income. For example, Illinois defines
income as "any form of periodic payment to an individual,
regardless of source, including, but not Ulimited to: wages,
salary, commission, compensation as an independent contractor,
worker"s compensation, disability, annuity and retirement
benefits, and any other payments made by a = person, private
entity, federal or 6tate government, an/ unit of local
government, school district or any other entity created by
Public Act." 111. Rev. Stat. <ch. 23 510-16.2(4) (Smith-Hurd
1983). Many states have adopted broad, catch-all phrases in
defining income, 6uch as "earnings or other entitlements to
money, without regard to source." Ariz. Rev. Stat. Ann.

5512-2454. 25-323.

The only 1limit on a state"6 definition of 1income are those
required by other federal laws. For example, the Louisiana
Supreme Court has recently held that maritime worker®s benefits
are exempt from garnishment for child support due to an
anti-attachment provision of the federal Longshoremen®s and
Harbor Worker®s Compensation Act. Thibodeaux v. Thibodeaux.
454 So.2d 813 (1984). Under the Retirement Equity Act of 1984,
Pub. L. No. 98-397, Congress has provided that retirement
benefits may be withheld to pay for child and spousal support,
provided they are based upon a "qualified domestic relations
order".as defined in the statute.

The definition of "income derived in this jJurisdiction,"”

subsection (b)(10), is essentially a statement of "the
jurisdiction of the courts or withholding agency 1in the forum
state. This statute 1is not based on personal jJurisdiction over
the obligor. Rather, it 1is based on the exercise of quasi 1in
rem jurisdiction over the obligor®s property, i.e., his 1income
which 1is derived 1in the forum 6tate. however, in most cases
the forum state will be where the obligor works, and this state
will also have personal jurisdiction over the obligor. The use

of quasi in rem jurisdiction also distinguishes this procedure
from procedures to establish a support obligation 1initially.
There mu.-it be personal jurisdiction over an obligor to
establish the support obligation in the first instance. The
ability to establish personal jurisdiction by long-arra statute
for the purpose of establishing the 1initial support obligation
is limited. Kulko v. California Superior Court. 436 U.S. 84
(1978).



The key jurisdictional question for incor* wmwithholding
purposes is whether the forum state has jurisdiction over the

payor of income. usually an employer. Only with such
jurisdiction can the forum state compel the payor to comply
with 1income withholding. In the majority of cases inwhich the

obligor is employed by the payor, the payor will have its
principal place of business in the forum state or will be
reachable by the state"s long-arra statute because it 1is doing

business 1in~the state. The payor"s transaction of business in
the forum state, 1.e., the obligor wc :ks there, should satisfy
the "minimum contacts" vrequirement. International Shoe Co. V.
Washington. 360 U.S. 310 (1945). In short, the Tforum state

will usually be where the obligor works.* Preference for the
obligor®s 6tate of employment will promote fairn®:3s by
minimizing the obligor®"s expenses if he wishes to contest

withholding. The one exception to this rule might be when the
requesting state itself could obtain jJurisdiction over the
payor. In such instances, use of the state"s regular
withholding scheme may be preferred, without reverting to this
interstate Act. When a state can use 1its own long-arm statute

to reach a payor it may be assumed that it would doso rather
than use ai interstate income withholding request.

There may be other instances where the forum state 1is not

where the obligor works or resides, such as when income
withholding is being sought against pension benefits. The
forum state may have little or no direct contacts with the
obligor. The Supreme Court, in Shaffer v. Heitner. 433 U.S.
186 (1977), <cast doubt on the availability of quasi 1in renm
jurisdiction where the defendant does not have "minimum
contacts™ with the state where the property is located.
However, the Court in Shaffer observed that this holding did
not apply to the enforcement of a judgment. In the Court's
words:

Once it has been determined by a court of competent
jurisdiction that the .defendant 1is a debtor to t"e
plaintiff, there would seem to be no unfairness in
allowing an action to realize on the debt in a State
where the defendant has property, v/hether or not that
state would have jurisdiction to determine the

existence of the debt on an original matter. ILd. at
210 n. 36.
Since Shaffer was decided, only two courts have ruled

whether or not it applies to enforcement of child support.

eThe proposed regulations which implement the 1984 Child
Support Enforcement Amendments require that the requesting
state agency seek withholding 1in the state where the obligor is
employed. 49 Fed. Reg. 36803 (Sept. 19, 1934) to be codified at
45 C.F.R. 303.100(g)(3). Legislative drafters should consult
the final regulations on this point.



Both courts held that, based wupon the enforcement of an
existing judgment exception, Shaffer did not apply. Huggins V.
Diehard. 134 Ariz. 98, 654 P.2d 32 (Ariz. App. 1982); Rich wv.
£i_ch, 93 Misc. 2d 409, 402 N.Y.S. 2d 767 (N.Y. Sup. Ct. 1978).
Although in many cases a support order is not deemed a
judgment, policy considerations of Shaffer suggest that it be
tr'eat’ed as. one in efis context. The Court®"s purpose 1in not
recognizing..guasi rem jJurisdiction without the defendant's
minimum contacts to the forum 6tate is that it believed a
defendant should not be forced to choose between default and
defending an unliquidated claim in a state in which he has no

contacts. The Court reasoned that it would be unfair to make a
defendant litigate the validity of a claimin an alien forum.
Child support orders are liquidatedclaims; the original order,
litigated in a state with personal jJurisdiction over both
parties, sets the exact amount o° jpport. The defendant had
his day in court and now, like a ther defendant debtor, has
limited defenses to an eni eroent actions, such as

satisfaction of the judgment.

Subsectioii (c) provides that income withholding may be used
in addition to any other remedies that might be available under

state law to enforce a sister state support order. These might
include remedies avilable through URESA or the Uniform
Enforcement of Foreign Judgments Act. Monies <collected under
other procedures will be duly credited in determining the
amount to be withheld under the withholding procedures. See
Section 8C%*e). The withholding procedure should not be delayed
because other remedies are available or vice versa. Since the

Child Support Enforcement Amendments of 1984 mandate the use of
withholding, however, this Act must be utilized 1in 1V-D cases
upon the accumulation of arrearages sufficient to trigger
withholding.

SECTION 2. INITIATION OF INCOME WITHHOLDING AND COOPERATION
WITH OTHER JURISDICTIONS

On behalf of any client for whom the [agency] is already
providing services, or on application of a recipient of this
state, an obligee or obligor of a supportorder issued by this
state, oran agency to whom the obligee har. assigned support
rights, the [agency] shall promptly request the agency of
another jurisdiction in which the obligor of a support order
derives income to enter tha order for the purpose of obtaining
income withholding against such income. The [agency] shall
compile and transmit promptly to the agency of the other
jurisdiction all documentation required to enter a support
order for this purpose. The [agency] also shall transmit



immediately to the agency of the other Jurisdiction a
certified copy of any subsequent nodifications of the support
order. If the [agency] receives notice that the obligor is
contesting income withholding 1in another jurisdiction, it shall
immediately notify the individual obligee ofthe date, time,

and place "of the hearings and of the obligee®"6 right to
attend. -

COMMENT

This section describes the responsibility of the income
withholding agency 1in the enacting state to request income
withholding in another state. It is different from the
remaining sections which detail the responsibilities of the
enacting state wupon receiving a request (i.e., acting as the
forum state) from another state to obtain and "enforce 1income
withholding. Under the Child Support Enforcement Amendments of
1984, both the fort> and requesting state may receive incentive
payments for <child support collected on an interstate basis.
Social Security Act 5458(d), 42 U.S.C. 5658(d).

The income withholding agency 1is required to request
interstate withholding on behalf of 1its current 1V-D clients,
as well as for state residents who apply for this service
through the IV-D agency. This corresponds to the federal
requirement for intrastate cases which requires that 1income
withholding services be made available to 1V-D agency clients,
both AFDC and non-AFDC, Social Security Act 5466(b)(2), 42
U.s.cC. 5666(b)(2). Non-AFDC Tfamilies may specifically apply
to the IV-D agency to take advantage of the withholding remedy,
although many 6tates recognize a private right of action to
6eek this relief. See. e.g., Cal. Civ. Code. Ann. 54701(b)(1);
Tex. Fam. Code Ann. 814.091. In addition, under this section,
the agency must also initiate thi6é process for a person who
fesides out-of-state, when the wunderlying support order was

issued by the agency"s state. This will likely occur when the
obligee has moved out of state and all the relevant documents,
including payment records, are still in possession of the
enacting state or when the obligee moved out of state and was
receiving payments directly from the obligor, without ever
utilizing agency services of a new state. In any event, the

obligee could also elect to go to the agency where she or he
now resides for purposes of initiating an interstate request
for income withholding.

This section also requires the agency to transmit all
documentation required by the forum state in order to enter the
support order. This means that the agency will have to first
determine the forum state®s documentation requirements.

» . 9 e j_i *



This section also requires the requesting state to transmit
to the forum state any modifications to the support order,
including any termination of the support order. Section 9(a)
is the counterpart to this provision, requiring a forum state

to amend income withholding in Jlight of any modifications
received. ,

Finally,- this section requires the agency to immediately
notify the individual obligee when a hearing is scheduled,

indicating a challenge to the withholding request. Under
Section 4(b), the Tforum state agency roust alert the requesting
agency of any pending challenge. Notice to the obligee assures

that this individual will be kept aware of case developments
and, more 1importantly, afforded an opportunity to appear at the
hearing, either 1in person, or by telephone (Section 5 (d)) if
the individual cares to appear.

SECTION 3. RESPONSIBILITIES POR ENTERING A SUPPORT ORDER
OF ANOTHER JURISDICTION FOR PURPOSES OF INCOME
WITHHOLDING

(a) Upon receiving a support order of another jJurisdiction with
the documentation specified in subsection (b) from an agency of
another jurisdiction [an obligee, an obligor, orattorney

for either], the [agency] [shall enter this order]. thall file
these ™ocuments with the clerk of the court .nwhich
withholding 1is being sought. [Alternatively, the on"gor or
obligee may filethe documents specified in subsection (b) with
the clerk of the court inwhich incoroe withholding isbeing
sought.] The <clerk of the <court shall accept the documents
filed and Such acceptance shall constitute entry of the support
order under this Act.]

(b) The following documentation is required for the entry of a
support order of another jurisdiction:

(1) a certified copy of the support order with all
modifications;

(2 a certified copy of an income withholding
[order/notice], 1if any, still in effect:

(3 a copy of the portion of the income withholding
statute of the jJurisdiction which 1issued the support
order which states the requirements for obtaining
income withholding under the law of that jurisdiction;

(4) a sworn statement of the obligee or certified
statement of tne agency of the arrearages and the
assignment of support rights, if any;



(5) a statement of:

(a) the name, address, and social security number of
the obligor, if Known;

(b) the name and address of the obligor®"s employer or
of any othersource of incomeof the obligor
derived in this state against which income
withholding 1is sought;

(c) The name and address of the agency or person to
whom support payments collected by income
withholding shall be transmitted.

(c) If the documentation received by the [agency] under

subsection (a) do”s not conform to the requirements of
subsection (b), th* [agency] shall remedy any defect which it
can without the assistance of the requesting agency [or
person]. If the [agency] is unable to make such corrections,
the requesting agency [or person] shall immediately be notified
of the necessary additions or corrections. In neither case
shall the documentation be returned. The [agency and court]

6hall accept the documentation required by subsections (a) and
(b) even if It 1is not in the usual form required by state or
local rules, so long a6 the substantive requirements of these
subsections are met.

(d) A support order entered under subsection (a) shall be
enforceable by income withholding against income derived in
this state in the manner and with the effect as set forth in
sections 4-11 of this Act and [cite to this state"s regular
income withholding provisions]. Entry of the order shall not
confer jurisdiction on the [courts/agencies] of this 6tata for
any purpose other than income withholding.

COMMENT

Subsection (@)" describes the responsibilities of the forum
state"s agency. Upon receiving the request for income
withholding and accompanying documentation set forth in
subsection (b), the agency will enter the support order by the

procedure set Tforth in subsection (a)-. Entry of a sister state
support order under this Act is the ~cornerstone of this
interstate withholding procedure. Once the order is entered,

it is enforceable by the forum state"s own income withholding
law, with some specific minor modifications to accommodate
interstate needs. Subsection (b). It is assumed that states
will have enacted an 1income withholding Jlaw or modified their
existing one to conform to the Child Support Enforcement
Amendments of 1984 by October 1, 1985 or shortly thereafter.

210 -



See Social Security Act 5466(b), 2 U.S.C.5666 (b). It should
be noted that this Act may be ed only for enforcement of
support orders by income withholdimg. To use other remedi es
which may be available under state law it will be recessary to
use URESA, the Uniform Enforcement of Foreign Judgments Act. a

suit *on the judgment of another state or some other method of
enforcemengh

As a general rule, full faith and credit 1is granted to
judgments of a sister state by allowing a suit on the judgment
in the forum state. This obviously 1is a cumbersome process.
The Uniform Enforcement of Foreign Judgments Act seeks to
circumvent this problem by providing a simpler procedure for
registration and enforcement of foreign jJjudgments which would
otherwise be entitled to full faith and credit.

Under the traditional view, however, <child support orders
which are non-final and modifiable aro not entitled to full
faith and credit. Sistare v. Sistare. 218U.S. 1 (1910);
Restatement (Second) Conflict of Laws 5109 (1971). A more
contemporary view rejects this notion and would entitle support

orders to full faith and credit, regardless. of their
modifiability. See, Barber v. Barber, 323 U.S, 77 (1944)
(Jackson, concurring); Light v. Light. 12 111. 2d 502, 147
N.E.2d 34 (1958). Even if the traditional view prevails, a
state may recognize a sister state supportorderunder the

principle of comity even though not constitutionally compelled
to do so. This statute 1is designed to do precisely that for
the specific purpose of allowing 1income withholding to enforce
sister state support orders. It should be noted that under the

definition.of support order in section 1(b)(1) aJra.inistrative
orders for support as well as judicial orders may be entered
and enforced under this Act.

Two kinds of optional language are included :.n subsection
(a;. The first choice of language depends on whet ler the state
has chosen to operate 1its intrastate 1income withholding systenm
through an administrative agency or through the courts. Model
language is provided for both options. Both options are
consistent with the 1984 Child Support Enforcement iunendments.

In addition, subsection (a) provides optional language to
allow for private party access, whether pro se or through
private counsel, to the forum state®"s income withholding system
to enforce a sister state support order. This would be
especially logical in states which already pernit private
parties to initiate income withholding on an intraiitate basis.
See, e.g., Minn. Stat. Ann. 5518.611.1. This option is
permissible under the 1984 Amendments but is not required.

- 11 -



IT a st-te uses an administrative enforcement mechanism and
does not make it available through private counsel, subsection
(a) would read:

"Upon receiving a support order ... from an agency of
another jJurisdiction, the [agency] shall enter this
o&der.H

If private"-parties are to be allowed access to the administra—
tive remedy, this section would read:

"Upon receiving a support order ... from an agency of
another jJurisdiction, an obligee, an obligor or an
attorney for either, the [agency] shall enter this
order."

If the withholding system 1is operated through the courts
and the state chooses to allow private party access subsection
(a) would read:

"Upon receiving a support order ... Tfrom an agency of
another jurisdiction, an obligee, an obligor or an
attorney for either, the [agency] shall file these
documents with the clerk of the court in which
withholding is being sought. Alternatively, the
obligor or obligee or the attorney for either may file
the documents specified in section (b) with the clerk
of the ~court in which income withholding is being
sought. The <clerk of the court shall accept the
documents filed and such acceptance shall constitute
entry of the support order under this Act."”

IfT the state does not wish to allow private party access to the
court-based interstate withholding procedure, subsection (a)
would read:

"U”ron receiving a support order ... from an agency of
another jurisdiction, the agency shall file., these
documents with the clerk of the court in which
withholding 1is being sought. The clerk of the court
shall accept the documents filed and such acceptance
shallconstitute entry of the support order under this
Act."

The 1list of documents required 1is largely self-explanatory.
Subsection (b)(2) applies only when payments were already being
withheld from the oiligor®s income under an 1income withholding
order or notice, still in effect, previously issued 1in another
state. As used throughout this Act, the term "order/nctice"
refersto the document submitted to the payorrequiring him to
withholdsupport payments from the obligor®s income. States



have different names for this document. It nay also be called,

for example, "employer®s notice" or an "order of wage
withholding." The enacting state should, where order/notice
appears in brackets throughout this Act, substitute whatever
term it uses. Throughout this Act the term "income
withholding" is used. It should be noted that r me states may
use different, interchangeable terras, such as v-ye withholding,
wage assignment, income assignment, or the like. Again, the

enacting state may substitute its usual intrastate terra.

Subsection (b)(3) 1is included because the triggering event
in the state which originally 1issued the support order, i.e..
amount of arrearages necessar> to mandate 1income withholding,
will determine when income withholding 6hould commence.

Subsection (h)(4), which requires a statement ol arrearages
and assignment of support rights, can bemet in one of two

ways. Either theobligee can submit asworn statement or
affidavit or the requesting agency may certify "the arrearages
and any assignment of support rights. Agency certification
will probably be used in states where public agencies or
clearinghouses collect and disburse support payments. In such
instances a certified copy of the payment record as of the date
of the first arrearage or a certified statement of the

arrearages will suffice.

Subsection (b)(5) places a burden on the requesting state
to provide the name, address and social security number of the
obligor and the names and addresses of obligor®s employers and

other sources of income derived 1in the forum state. Requesting
states may use the Federal Parent Locator Service (FPLS) to
obtain this information, Under the Child Support Enforcement

Amendments of 1984, access to the FPLS has been liberalized. A
state no longer need exhaust its own Jlocator resources before

requesting assistance from the FPLS. Social Security Act
5453 (F), 42 U.Ss.cC. 5653(f). 1 A state may also request
assistance from the forum state through that state®"s parent
locator system. Furthermore, as noted in the comments to

section 3(c), the forum state ™ location servi-es may be used
if it turns out that the information sent was incorrect.

Subsection (c¢) requires the Tforum state agency to take
6teps to correct faulty or incomplete documentation, without

returning it to the requesting agency, when possible. This
should avoid unnecessary delays and advance Congress® intent of
expeditious handling of income withholding cas<.s. In addition

to providing for correction of errors, this sutsection requires
the agency and court to accept or process documents which are
correct in substance but not~form.

6/\



Examples ~of cases in which improper documentation is
submitted which the state may correct or accept as provided
include the following:

1. The forum state requires information to be submitted

- on a special form or in a special format; the
requesting agency does not use this form but
nonetheless provides all the required information.

The forum state should accept the documents as

provided or fill out the correct forms and attach the
sworn originals.

2. Incorrect information on the obligor™s address or
source of 1income 1is 6ent by the requesting state. The
forum state, through its normal locate procedures,
should attempt to provide this data. This does not
place any additional burdens on the forum state which
is already required to help sister states in this
regard. 42 U.S.C. 5654(9); 45 C.F.R. 303.7.

Subsection (d) 1is the central section of this Act. Once a
support order is "entered" in the agency or court through the
procedures described in this section, it essentially becomes an
order of the forum state for thesole and limited"” purpose of
obtaining 1income withholding. This subsection makes it clear
that the entered order does not confer jurisdiction on the
court -or agency for any other purpose such as resolution of

disputes overcustody or visitation or modification of the
original support order. whether prospectively or
retroactively. See discussion of modification issues in

Section 5.

SECTION 4. NOTICE

(a) On the date a support order 1is entered pursuant to section
3, the [agency] [court] shall serve upon the obligor, in
accordance with section [cite to notice provision for income
withholding], notice of a proposed 1income withholding. That
notice shall contain the same 1information required 1in section
[cite to regular notice section]. The notice 6hall also advise
the obligor that the 1income withholding was requested on the
basis of a support order of another jJurisdiction. The date of
serving notice on the obligor shall be the equivalent of [the
state®"s own triggering event] for the purpose of measuring time
for holding a hearing and rendering a decision.

(b) If the obligor seeks a hearing to contest the proposed
income withholding the [agency] shall immediately notify the
requesting agency [obligee, obligor or an attorney for either]
of the date, time and place of the hearing and of the obligee"s
right to attend the hearing.
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On the day the original support order 1is entered under this
procedure, notice of the proposed withholding must be sent to

th-e obligor. The forum state will wuse its vregular notice
procedures- to notify the obligor of the intent to withhold
income. "The significance of specifying when advance notice

should be sent to the obligor 1is that, under the new federal
law. within 45 days of such notice the state must determine

whether income withholding will take ©place if the obligor
contests it.

Because locating communicating between states takes an

indeterminate amount of time, a gap will inevitably occur
between the happening of the triggering event in the requesting
state and the sending of notice in the forum state.

Accordingly, the Act requires the requesting states to
"promptly" reques¥* (section 2) and the forum state to
"promptly™ <?nter “"section 3) support orders without specifying
an exact time frame for so doing. However, once the order is

entered the notice must be sent at once.

The notice should be served according to usual 6tate
practice and contain the same information required in an
intrastate income withholding notice. According to section
466(b)44)(B) of the Social Security Act. as amended by the
Child Support Enforcement Amendments of 1984, such notice must
alert the absent parent to the proposed withholding and to the
procedures to follow 1if he or she wishes to <contest such
withholding on the grounds that it is not proper due to a
mistake of fact.

This notice should state a method and a time period within
which the parent must contact the court or agency 1in order to
contest withholding and should .state that failure to do so vill

result in the implementation of withholding. The only ..dded
requirement of this Act is that the notice indicate i-".at the
proposed withholding is based upon a sister star,- support
order.

The 1984 Amendments generally require that advance notice
of the proposed withholding be sent to the obligor, as
described 1in the previous paragraph. However, the law provides
an exception for those states which were operating an 1income
withholding system prior to the date of enactment of the 1984

Amendments. They are not required to provide advance notice as
described 1in the Amendments to oblig"® so long as due process
requirements are met. Social Secur 'y Act 8466(b)(4)(B), 42

U.S.C. 5666(b)(4)(B).



States which fall within thi6 exception 6hould modify their
withholding systems to provide 6ome  form of notice of
withholding and an opportunity to contest before money 1is
actually withheld in interstate cases in order to meet
equitable and due process concerns. (0ften some notice will

have-been given in intrastate cases when the original support
order is made.)

In addition. states which use automatic, immediate
withholding as the payment method in every support case,
without first requiring any arrearages, will not generally
provide Tfor any special notice or contest procedures dealing
with withholding. In those cases, the parties are personally
before the court at the time a withholding order is imposed and
can resolve any disputes regarding withholding at that time.
These states will have to enact special notice and hearing
procedures as described in the Amendments  for interstate
withholding ~cases in order to ensure adequate due process
protection for these obligors.

Finally, this section initiates the running of the 45 days
a state has to notify the obligor of the proposed withholding,
hold a hearing 1if one is requested, and inform the obigor of
whether or not withholding will occur. Section 465(b)(4)(A)
Social Security Act. as amended. To further expedite the
handling of these cases, this Act places an obligation on the
requesting state to promptly take steps to initiate the
interstate income withholding process (6ee Section 2). and upon

the forum state to promptly enter sister state orders. See
Section 3(a).

SECTION 5. INCOME WITHHOLDING HEARING

(a) At any hearing contesting proposed income withholding based
on a support order entered under section 3, the entered order,
accompanying sworn or certified statement, and a certified ,copy
of an income withholding [order/notice], if any, still in
effect shall constitute prima facie proof, without further
proof or foundation, that the support order 1is valid, that the
amount of current support payments and arrearages 1is as stated,
and that the obligee would be entitled to income withholding
under the law of the jurisdiction which issued the support
order.

(b) Once a prima Tfacie case ha6 been r~tablished, the obligor
may raise only the following:

(1) that withholding is not proper because of a mistake of

fact that 1is not res judicata concerning such matters
as an error in the amount of current support owed or
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arrearage that had accrued, Mistaken identity of the
obligor; or erro.;" in the amount of income to be
withheld;

(=2) that the court or agency which issued the support
oTder entered underthis Act lacked personal
Jurisdiction over the obligor;

(3) that the support order entered under this Act was
obtained by fraud; or

(4) that the statute of limitations under section 11(c)
precludes enforcement of all or part of the
arrearages.

The burden shall be on the obligor to -establish these
defenses.

(c) If the obligor presents evidence which constitutes a full
or partial defense, the [court] [agency] shall, on the request
of the obligee, continue the case to permit further evidence
relative to the defense to be adduced by either party,
provided, however, that 1if the obligor acknowledges liability
sufficient to entitle the obligee to income withholding, the
[agency] [court] shall require income withholding for the
payment of current support payments under the support order and
of so much of any arrearage as is not in dispute, while
continuing the <case with respect to those matters still in
dispute. The [court] [agency] shall determine those matters
still in dispute as soon as possible, and if appropriate shall
modify the withholding order to conform to that resolution.

(d) In addition to other procedural devices available to a
party, any party to the proceeding or a guardian ad litem or
other representative of the <child may adduce testimony of
witnesses in another state, including the parties and any of
the children, by deposition, by written discovery, by
photographic discovery such as videotaped depositions or by
personal appearance before the [court] [agency] by telephone or
photographic means. The [court] [agency] on 1its own motion may
direct that the testimony of a person be taken in another state
and may prescribe the manner in which and the terms upon which
the testimony shall be taken.

(e) A [cf urt] [agency] of this state nay request the
appropriate court or agency of another state to hold a hearing
to adduce evidence, to permit a deposition to be taken before
the cour" or agency, to order a party to produce or give
evidence under other procedures of that state and to forward to
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the [court] [agency] of this otate certified copies of the
evidence adduced in compliance with the request.

(f) Upon request of a court or agency of another state the
[courts] [agencies] of this state which are competent to hear
support matters may order a person in this state to appear at a
hearing or*-deposition before the [court] [agency] to adduce
evide”ce or to produce or give evidence under other procedures
available 1in this 6tate. A certified copy of the evidence
adduced, such as a transcript or videotape, shall be forwarded
by [the clerk of the court] [agency] to the requesting court or
agency.

(g) A person within this state may voluntarily testify by
statement or affidavit in this state for use 1in a proceeding to
obtain income withholding outside this state.

COMMENT

This section addresses the hearing an obligor may request
if he wishes to contest the income withholding. Under
subsection (a) the entered support order, the existing 1income
withholding order, 1if any, and the swcrn or certified statement
of the appropriate arrearage (see section 3(a)(4)) may be
admitted 1into evidence without any further proof or foundation
required and constitute prima facie proof that, absent a valid
defense under subsection (b), the obligee 1is entitled to income
withholding under the law of the jJurisdiction which issued the
support order. This mean6 that the amount of current support
and arrearage 1is as stated and that the triggering event, 1i.e.,
amount of arrears required to commence withholding, of the
jurisdiction which rendered the support order has been met.

Once a prima facie case 1is established, subsection (b)
shifts the burden of proof to the obligor. The obligor"s
defenses are limited. They include those defenses permitted by

the Child Support Enforcement Amendments of 1984. According to
the Act"s legislative history, these defenses are restricted to
"mistakes of fact,"” see Subsection (), which include
"errors in the amount of current support owed, errors in the
amount of arrearage that had accrued, or mistaken 1identity of
the alleged obligor.”™ The obligor cannot "contest the proposed
withholding on other grounds, such as the inappropriateness of
the amount of support ordered to be paid, changed financial
circumstances of the obligor, or lack of visitation." H.R.
Rep. No. 98-527, 98th Cong., 1st Sess. 33 (1983). Such claims,
though 1important, must be pursued through a separate legal
action in the state which ha6 jJurisdiction over the original
support order.

- 18 -
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Limitation of defenses to mistakes of fact distinguishes
this Act from URESA and RURESA. Courts have interpreted the
latteruniform acts to allow them to consider current support
needs and to enter orders for higher or lower support amounts.
Balestrine v. Jordan. 275 S.C. 442. 272 S_.E.2d 438 (1980);
Jarmi.llo v. Jarmillo. 27 Wa6h. App. 391, 618 P.2d 528 (1980);
McKenna v. McKenna. 253 Ga. 6, 315 S.E. 2d 885 (Ga. 1984).

Modification of the support order 1in the forum state 1is not
permitted "under this Act.

In drafting this section, the Advisory Group discussed 1in
great detail the 1issue of modification of the support amount,
both retroactively and prospectively. O0On policy grounds and for
practical considerations, it was determined that modification
should not be allowed 1in the forum state. The policy reasons
are as follows:

(1) Experience under T7RESA has shown that the responding
(forum) state frequently has no relationship to the
obligee and dependent child, and they wusually are not
able to appear in person and often are not notified of
hearings, resulting 1in modification orders which are
unreasonably low.

(2) Modification claims needlessly delay enforcement

actions «c.. existing arrearages. It was the 1intent of

. Congress in the 1984 Amendments to establish an

expeditious system for enforcing support orders as

written through an automatic wage withholding systenm,

relying on a separate proceeding to consider
modification of the order.

(3) The obligor®s right to seek modification remains
intact. He or 6he may obtain modification in the state
which has jurisdiction over the support order and have
this modification recognized in the forum state, with
any financial adjustments necessary made against future
withholding. See Sections 2 and 9(a) regarding
modification.

(4) Where support orders are retroactively modifiable in
the original state, immediate withholding should be
permitted in the forum state. IfT the obligor has his
arrearages reduced in the original state, the forum
state will be notified and withholding adjusted
accordingly. See Sections 2. 9(a). As the withholding
requirement is applied to new support obligations, the
accumulation of large arrearages should not occur in
most cases. As a practical matter, courts will seldom
retroactively reduce small arrearages.



By Ulimiting jJurisdiction in the forum state exclusively to
enforcement, this Act follows the example of the Uniform Child
Custody Jurisdiction Act and the Parental Kidnapping Prevention
Act of 1980. Under these statutes a state may have authority
to enforce a custody decree but none to modify Iit. UCCJA 815
and comments; 28 U.S.C. 81738A(a).- Modification authority, if
any, 1is 1independent of enforcement authority and must be based

upon specified jurisdictional grounds. UCCJA 14; 28 U.S.C.
S1738A(F)“=

In addition to mistakes of fact, three other defenses are
permitted under this act. Subsections (b)(2)-(4). These
include two collateral attacks on the original judgment which
could even be raised 1in the state which 1issued the original

order if it sought to enforce it. These attacks include
charges that the court which issued the original support order
lacked Jurisdiction (if this had not been previously
litigat®™ ), or that there was fraud 1in the procurementof the
judgraer . See. Griffin v. Griffin. 327U.S. 220 (1945); Scoles
and Hr Conflicts of Law 824.14 (1982); Leflar, American

Conflicts of Law 157 (1977); Restatement (Second), Conflicts of
Law 8105 (1971), Fraud 1in the procurement of the support order
refers to fraud in the actual obtaining of the order, e.g., the
defendant was lured 1into the jurisdiction 1in order to obtain
personal jurisdiction. The third defense concerns the statute
of Ulimitation. See Section 12(c) for choice of law provision
pertaining to statute of limitations.

IT the obligor meets his burden of proof, it may be
necessary to obtain additional evidence 1in order to resolve the
dispute. Subsections (c)-(y) offer means of proving a case
without requiring the obligee or other witnesses to travel to
the forum state. Subsections (c)-(e) apply when income
withholding 1is being sought in the enacting state; sections
(f)-(g) apply when the enacting state 1is seeking withholding

elsewhere. The most common method of presenting evidence,
without live courtroom testimony, is by der ~tion or
interrogatory. These sections should augment existing state

rules of civil procedure which address out-of-6tate evidence.
For example, many states have adopted the Federal Rule of Civil

Procedure 32(a)(3), whichpermits offering a deposition as
evidence at a trial if the court finds that "the witness 1is at
a greater distancethan 100 miles from the place of trial or
hearing." Many of these provisions are similar to those set

forth in the Uniform Child Custody Jurisdiction Act, sections
18-20; therefore state experience under this Uniform Act in
adducing evidence across state lines should be instructive.
For a description of these techniques see Hoff, P., Schulman,
J., and Volenik, A., Interstate Child Custody Disputes and
Parental Kidnapping: Policy. Practice and Law, ch. 7 (1982).



Under subsection (c¢), an obligee nay request that the case
be continued for the purpose ofsubmitting additional evidence
should the obligor fully or partially meet his Dburde.. of
proof. Income withholding mu6t commence, however, where the
right to such withholding 1is not in dispute, but only the
extent of _arrearages remains 1in controversy. This will occur
when there., is proof that an arrearage sufficient to trigger
income withholding exists, but the full amount of arrearages is
in dispute. In this scenario, withholding to cover current
support and uncontested arrearages will commence. A subsequent
hearing will be held to settle the dispute and the original
withholding notice to the employer will be modified, if

necessary. Subsection (d) addresses methods of collecting
evidence, such as interrogatories, depositions, and court
appearances live or by telephone. While it may be necessary to

continue the case while such evidence 1is being obtained, these
devices are also available for use at the initial hearing.
Provisions for notifying the obligee of this first hearing
(sections 2, 4(b)) should encourage this result.

SECTION 6. INCOME WITHHOLDING [ORDER/NOTICE]

IT the obligor does not request a hearing in the time
provided, or if a hearing is held and it is determined that the
obligee has or 1is entitled to income withholding under the
local law of the jurisdiction which 1issued the support order,
the [agency] [court] 6hall issue an income withholding
[order/notice] wunder section [cite to state"6 regular income
withholding ©provision for notice to obligor of withholding
decision]. The Jagency] shall notify the requesting agency [or
person] of the date upon which withholding will begin.

SECTION 7. NOTICE TO [EMPLOYER/PAYOR] AND OTHER PROVISIONS

The provisions of sections [governing this state®s income
withholding notice to the employer, penalties and sanctions
against noncomplying employers, employer fees, protections
against employer retaliation, payment directions, ability to
issue a single checfc, etc.] apply to income withholding based
on a support order of another jJurisdiction entered under this
Act.

COMMENT

These sections 1incorporate the state"s own provisions for
issuing an 1income withholding notice or order to the employer
and for other employer-related matters. The latter include
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requirements of the Child Support Enforcement Amendments of
1984. 6uch as: contents of the notice to the employer,
employer fees, payment mechanisms, and liability of employers
who fail to withhold wages or who take adverse job action
against an employee who is subject to wage withholding. The
agency in the forum state must notify the requesting agency or
person of the date on which withholding will begin.

Under section 7 the state will use its regular procedures
to notify the employer or other payor of income that support
payments roust be withheld. The employer will treat the order
or notice exactly like any other withholding order or notice.
In fact, because of statutory 1limits on the content of the
notice to the employer, the employer probably will not even

know the withholding 1is based on a sister state order. See
Social Security Act S466(b)(6)(A)(ii). 42 U.S.C. 5666(b)(6)
(A (ii). For that reason, states will probably <choose to

require payment through the state agency in cases initiated by
private counsel or pro se as well as in agency cases.

The 1language in section 6. "entitled to income withholding
uncjr the local law of the jurisdiction which issued the
support order."™ refers to the triggering event 1in the original
state, i.e.. whethe; the amount of arrearages satisfies the
requirement for 1income withholding under the law of the 6tate
that originally 1issued the support order. See also section 11
(0)(2)-.

SECTION 8. DISTRIBUTION OF COLLECTED SUPPORT PAYMENTS

(a) The income withholding [order/notice] shall direct payment
to be made to [agency]. The Jagency] shall promptly transmit
payments received pursuant to an income withholding

[order/notice] based on a support order of another Jurisdiction
entered under this Act to the agency or person designated 1in
section 3(b)(5)(c).

(b) A support order entered pursuant to section 3 does not
nullify and is not nullified by a support order made by a court
of this state pursuant to any other law or by a support order

made by a court of any other state. Amounts collected bv any
withholding of income shall be <credited against the ,3n>"unts
accruing or accrued for any period under any suppoi t . .ders

issued either by this state or by a sister state.

COMMENT

Income withheld under this Act 1is to be- paid to the 1income
withholding agency of the forum state, which in turn will
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forward it to the requesting agency or person. If the forum
state uses a different entity such as a private agency or bank
to collect and disburse 6uch funds, as allowed under the Child
Support Enforcement Amendments of 1984, Social Security Act
5466 (b) (5), 42 U.S.C. 5666(b)(5). this entity should also

collect and disburse funds withheld 1in interstate cases under
this Act. N

Entry o0? a support order for withholding purposes under
this Act does not nullify any other support order which may
exist - whether issued by the forum state or another state.
When two or more orders exist for the support of one child by
an absent parent, any amount collected will be credited against

both orders. Such a situation may exist, for example, if there
is both an original support order and a subsequent URESA
order. Amounts withheld are to be <credited against both
orders.

SECTION 9. CHANGES

(a) Changes in original order: The [agency), upon receiving a

certified copy of any amendment or modification to a support
order entered pursuant to section 3, shall initiate, as though
it was a support order of this 6tate, necessary procedures to
amend or modify the 1income withholding [order/notice] of this
state -which was based upon the entered support order. [The
court shall amend or modify the income withholding
[order/noticel to conform to the modified support order.)

(b) Changes in jurisdiction: IfT the [agency] determines that
the obligor has obtained employment in another state or has a
new or additional source of income in another state, it shall
notify the agency which requested the income withholding of the
changes within five working days of receiving that information
and shall forward to that agency all information it has or can
obtain with respect to the obligor"s new address and the name
and address of the obligor®s new employer or other source of
income. The [agency) shall include with the notice a certified
copy of the 1income withholding [order/notice) in effect in this
state.

COMMENT

Subsection (a) assures that in the event a support order
entered 1in the forum state 1is modified 1in another 6Uate. the
forum state will take the necessary steps tc modify the amounts
withheld accordingly. The last sentence, 1", brackets, applies
in 6tates which use the jJjudicial system to impose income
withholding. The obligation of an agency to notify a sister
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state agency of any change to a support order being enforced in
the sister state nay be found in section 2.

Under subsection (b), an agency 1in the forum state must
notify the requesting agency when the obligor®s source of

income hag. shifted to yet another state. This presumes that
when there lias merely been a shift of a source of income within
the state, e.g., 1if the obligor gets a new job. the state

agency will take necessary steps, as it would with any other 1in
state income withholding case, to obtai;. withholding against
the new source of income within the state. Some states have
facilitated the task of 1identifying new 1income by requiring
employers to notify the agency of any change in the
obligor/employee™s status, including the name and address of a
new employer, if known. N.D. Cent. Code &514-09-09.1(6). The
proposed federal regulations 1implementing the 1984 Amendments
require that 6tates 1impose an obligation on the employer to
provide this information to the state. 49 Fed. Peg. 36803
(Sept. 19. 1984) 45 C.F.R. 5302.100(d)(2). States should
specifically provide that 1income withholding orders will apply
against successor employers.

SECTION 10. VOLUNTARY INCOME WITHHOLDING

Any person who is the obligor on a support order of another
jurisdiction may obtain voluntary income withholding by Ffiling
with the (agency] [court] a request for 6uch withholding and a

certified copy of the support order of a 6ister state. The
[agency] [court] 6hall issue an income withholding
[order/notice] under section [regular voluntary income

withholding section]. Payment shall be made to the [agency].
COM? NT

The Child Support Enforcement Amendments of 1984 require
states to withhold income wupon the absent parent®"s request.
This section allows such voluntary withholding when the
underlying support order 1is from another state.

SECTION 11. CHOICE OF LAW

(a) The 1local law of this state shall apply in all actions and
proceedings concerning the issuance, enforcement and duration
of income withholding [orders/notices] issued by a [court]
[agency] of this state, which 1is based upon a support order of
another jurisdiction entered pursuant to section 3, except as
provided in subsections (b) and (c).
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(b) The local law of the jurisdiction which 1issued the
support order shall govern the following:

(1) the interpretation of the support order entered under
e sejction 3. including amount, form of payment, and the
duration of support;

(2) the amount of support arrearages necessary to require
the 1issuance of an income withholding [order/notice].

(3) the definition of what costs, in addition to the
periodic support obligation, are included as
arrearages which are enforceable by income
withholding, including but not [limited to interest,
attorney"s fees, court costs, and costs of paternity
testing.

(c) The [court] [agency] shall apply the statute of limitations
for maintaining an action on arrearages of support payments of
either the local law of this state or of the state which 1issued
the support order entered under this Act, whichever 1is longer.

COMMENT
In keeping with a major principle this Act - that the
forum state"s regular income withholding laws and procedures be
applied to the greatest extent possible - most choice of law

gquestions are resolved in favor of the local law of the forum,
making it simpler for decision-makers to apply this Act.

Only three issues mast be determined by the Jlaw of the
state which 1issued the order. First are the questions of the
interpretation of the original support order including
questions about the amount and form of payments and the
duration of the order. For example, the law of the state
issuing the order would determine the meaning of the term
"minor child" as used in an order, whether support may continue
beyond the age of majority for a college student or whether
in-kind payments would be credited against the support

obligations. The 1law of the statewhi *h 1issued the original
order determines the amount of support arrearages necessary to
require the commencement of withholding. This should pose no

problem as a request should not be made until this condition 1is
met and a copy of the section of the state"s withholding law
containing this condition should “je included with the request.
Third, the law of the state which 1issued the support order
determines what items are included as arrearages which may be
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enforced by income withholding. These could include interest
on late payments. attorneys™ fees or costs of paternity
determination, for example.

Under subsection (c), the forum 6tate must use the statute

of- Limitations of whichever state is longer. This allows
maximum CS"me for enforcement. This subsection combines two
acceptable >choice-of-law practices by joining them in the
alternative: first, a state may "borrow"™ a sister state's

statute of limitations period and second, a state may apply its
own limitations period to enforce sister state judgments.
Restatement (Second) Conflicts of Law S119(2)(1971).

This rule should not be difficult for local judges. Under
general conflicts of laws principles a jJjudge may assume that
the law of the state whose support order 1is being considered is
the same as the law of the forum until one of the parties
demonstrates otherwise. Obviously, it would be in the interest
of the requesting state to submit an appropriate reference to

the case and statutory law of the state which issued the order
when a question 1is raised.
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1B 93

Section 9 of thf* bi? 1 corrects an oversight. Section 11,
ch. 144, SLA 1984, enacted AS 17.23.205, which cnr'—ntly
nets out. specific rorvic.a provisions for all of AS 47.23.
Service provisions contained in A3 47.23.150 should have
been deleted at the same ti.no, but were not. The amendmwnt

to AS 47 .23 .150 in see. 9 of the bill acccr.pl 1shoe the
deletion.

Section 10 of the bill amends AS 47.23.225 to refer to the
aenera) service provision in AS 47.23.255. Section 14 of
the bill then modifies that gcnenl service provision no
that no more restrictive service requirements are rc- srjry
than are appropriate under Rule 5 of the Alaska Rule- of
Civil Procedure. Civil Rule 5 allows service either upon a

party or his attorney by first class nail. It has boon
perceived as a problem to seme of the ind“ duals handling
child support cases on behalf of tho age: that thn pre-

vious requirement of service by registc.d or certified
mall often set up a barrier to the receipt of thn notice.
Since the affected sections only relate to tho enfcteorert
of previously established support orders, the court has con-
tinuing jurisdiction to enforce those orders. Jinlchen v.
e?l"bgo, 566 P.2d 324 (Alaska 1977). In that case, tlio
Alaska Supreme court acknowledged that tho proner servi-e
pro-"ision in onforc>ror.t actions is Civil Rule 5(b), and
not Civil Rule 4 which requires personal or restricted
delivery service. The court even commented that there
would ue merit to providing, in matters of support
enforcement, that service could be nnclo directly upon the
party rather than upon tho attorney for the party from the
earlier divorce proceeding.

Sections 12 and 13 of tho bill simply change language in
statutes pertaining to income assignment orders to*reflect
the now term, 'income withholding"™ orders.

Sincerely,

/s/

Bill Sheffield
Governor"

HR_9J

HOUSE BILL HO. 93 by tho Rules Committee by request of the
Governor, entitled:

“An Act establishing a system of
recreation rivers; and providing for
an effective date."

was read the first time and referred to the Resources and
Finance Committeos.

A fiscal note was attached and appears in House Journal
Supplement Ho. 5. Tho Governor®s transmittal letter, dated
January 18, 1985, appears below:

January 18, 1985 HOUSE JOURNAL 85

113_52
"'eDear Representative Grussendorf:

Under the authority of art. 111, S€C. 13, cf the Alaska
Constitution, 1 an transmitting a bill relating to the
creation of a system of recreation rivers.

The bill 1is based 1in part on legislation rmctei last
oesn"on creating the Kcr.ai River Special Management Area,
The establishment of the Fonai River Special Hai-i je-ent
Area was a significant, beginning in our program to improve
the quality of recreation for Alaskans and to reduce the
resource damage that results from overuse.

This year |1 will be introducing several pieces of
legislation directed at expanding and diversifying
recreational opportunities iIn southcentral Alaska. To
provide for the growing recreation demands of Alaskan-., who
arc among the most active anglers, hikers, Locators, hunters
and campers in the United States, we must take action new
to designate appropriate state lands and waters for special
use.

Today 1 ae introducing two recreation bills: to establish
a state recreation rivers system, in.-luJing the Tittle
Susitna River, end to designate the willow Creek State
Recreation Area. Both of these areas were recommended for
special designation on the Willow Subbasin Plan adopted two
years ago. On March 1, after tho Susitna Area Plan is
adopted, 1 will introduce legislation to create several
more special areas as recommended in the final plan.

Section 1 of thid bill amends A3 41.21.022 to allow the
discharge of firearms for lawful hunting in recreation
river corridors except when public safety requires other-
wise.

Section 2 c: tins tho tody of the bill. New AS 41.21.308
states the p .poses of the new sections in AS 41.21, which
include dedication of a recreation river and adjacent state
land as a unit of the state park system. New AS 41.21.310
designates the Little Susitna River corridor and adjacent
state lands as a recreation river. New AS 41.21.312 dele-
gates to the Department of Natural P.csources the regulatory
responsibilities for tho river corridor subject to the
existing powers of the Department cf Fish and Gam-, Board
0“ Fisheries, Board of Game, Guide Licensing nnd Control
Beard, and Department of Environmental Conservation.

Under new AS 41.21.314, the commissioner cf natural re-
sources is directed to develop and adopt a comprehensive
management plnn for the river corridor through a4 public
hearing process and consultation with affected local mu-
nicipalities and other interested state and local

agencies. Once the plan is adopted, tho commissioner is
directed to adopt regulations under the Administrative
Froccdure Act (AS 44.02) to implement tho plan. These

regulations, as a minimum, must designate appropriate trans-
portation and utility corridors fcr the area in cooperation
with the Department of Transportation and Public
Facilities; establish gu .delines for the extraction of sand
and gravel for public purposes and tho harvest of forest
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HOUSE DILL NO. 92 by the Rules Committee by request of the
Governor, entitled:

"An Act relating to child and spousal
support: nnd providing for an
effective date.”

was read the first tine nnd referred to the Health,
Education | Social Services, Judiciary and Finance
Committees,

A fiscal note was attached and appears in House Journal
Supplorent No. 5. The Governor®s transnittal letter, dated
January 18, 1985, appears below:

""Dear Representative Grussondorf:

Under the authority of art. 111, sec. 13, of tho Alaska
Constitution, 1| an transmitting a bill relating to child
support enforcement. This bill is intended to ensure that
Alaska Stntutor. are in compliance with the federal Child
Support Enforcement Amendments of 1984, PL 98-378. which
strengthens enforcement techniques of state agencies. It
is essential that these provisions be in effect by October
1, 1385, in order for the state to continue to obtain
federal funding of 70 percent for support enforcement.
Other provisions of the bill strengthen tho remedies
presently available by amending A3 47.23 and AS 09.65.132.

Sections 1 and 3 of the bill are necessitated by Sec. 466
of PL 98-378, which mandates that each state must have in
effect a law that will permit the establishment of the
parentage of a child at any time before tho child"s 13th
birthday. Seccion 1 adds new AS 09.10.095, which acts as a
statute of limitation. Section 7 amends AS 25.20.050,
relating to establishment of paternity, to specify that
such an action must be permitted until the child is 13. As
a statute of limitation, a child"s right to bring ouch an
action would toil during his minority, so an action could
still be maintained until ago 20. AS 25.20.050 would not
prohibit an action at that time, but simply reflects the
federal mandate that parentage actions be permitted at
least until the child roaches age 18.

Section 2 amends AS 05.65.132 to conform to federal re-
quirements. relating to income withholding orders. The use
of the term "income withholding order™ In substitution for
"income assignment order” will provide for consistency in
state and federal statutes. PL 98-378 requires that col-
lections be deposited and distributed by a public agency
designated by tho state. In this case, the agency is the
child support enforcement division of the Department of

Revenue (referred to as the 'agency"). Since the agency
will bo required to administer any income withhold, and
will be accountable for cojlection and distribution, tho
bill also requires that all applications for income
withholding orders be filed through tho agency. The
effectiveness of AS 09.65.132 as an enforcement tool is
strengthened by requiring an automatic procedure to trigger
withholding without court intervention if an obligor does
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not request a hearing, and an expedited decision if a
hearing is requested. The service requirement is .l
amended so that no .more restrictive service provision is
necessary than would be required under normal notion
practice in a typical lawsuit. PL 98-379 also requires
that employers who discharge an employee, discipline an
employee, or refuse to hire a person, because of an income
withholding order, bo fined: therefore the bill adds a
provision making commission of any of those acts a
misdemeanor punishable by a fine of not more than SI1,000.
This misdemeanor is not classified; thus the imprisonment
provisions of AS 12.55.135 do not apply.

Section 2 of the bill also apends AS 09.65.132(g) to remove
the income exemption for collections from income under an
income “withholding order, because now subsection (h) re-
quires that at least the amount of tho support obligation
be withheld, subject to the limits of 15 U.S.C. sec.
1673(b). 15 U.S.C. sec. 1673(b) allows withholding of 50
percent of an individual®s disposable earnings, or 60
percent if the individual does not support a spouse or
dependent child. Tho maximum amount allowed to be withheld
is raised to 55 and 65 percent, respectively, if collection
eis for arrearages ever 12 weeks old. Section 11 of the
bill modifies AS 47.23 .250(i) to also remove the income
exemptions sot out in that subsection.

Section 4 of the bill contains a new chapter, AS 25.26, tho
Interstate Income Withholding Act, which is also required
by PL 98-378 . This chapter draws heavily upon a Model
Interstate Income Withholding Act, drafted by tho Child
Support Projects section of the American Bar Association
and tho National Conference of State Legislatures. The
Model Act was prepared to assist states to root the
deadline of October 1, 1985 for implementation of the
interstate withholding requirements. The Model Act enables
states that enact similar, provisions to order income
withholding in another state in the same manner as they
would impose intrastate withholding, viithout the necessity
of filing a now action in tho other state, as is necessary
under the existing Uniform Reciprocal Enforcement of
Support Act (AS 25.25) or other enforcement statutes.

Sections 5, 7, nnd 8 of the bill amend several sections of
AS 47.23 to reflect other requirements of PL 98-378. Tho
child support enforcement agency will bo responsible for
enforcing existing spousal support orders where it is also
enforcing a child support order. It must also attempt to
obtain medical support orders as a part of a child support
order if health care coverage is available to the obligor
at a reasonable cost.

Section 6 of the bill reflects a change In tho percentage
of penalty that must bo assessed, if any is imposed, to
comport with PL 90-370. Under the federal law, the penalty
rate must be between three and six percent; the bill
imposes the highest penalty possible. Even at thbe six
percent penalty rate, the present penalty is reduced by
one-half from tho 12 percent penalty now assessed.
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ME.MORANDUM State of Alaska

to- Honorable Mary Nordale DAte. March 8, 1985
Commissioner
Department of Revenue file no:

THRU: Holli Ploog, Director
Child Support Enforcement DivV. telephone no: 465-3603

from: Norman C. Gorsuch subject;: CSHB 92 (HESS)
Attorney General

By: n
Iris Sokolow Barnett
Assistant Attorney General
Human Services Section-Juneau

The Attorney General has asked me to respond to your
memo of March 7, 1985, regarding whether lines 20-24 at page 4 of
CSHB 92 (HESS) violate the contract clause of the Alaska or U.S.
Constitution.. My preliminary review of this matter indicates
that this subsection of CSHB 92 does not violate either consti-
tution®s contract clause.

Art. 1, 8 15 of the Alaska Constitution provides, 1In
part, that "[n]Jo law impairing the obligation of contracts .
shall be passed.” Likewise, art. 1, 8 10 of the U.S. Constitu-
tion provides, 1In part, that "[n]Jo state shall ... [pass any! law
impairing the obligation of contracts.” It is clear that both
provisions prohibit the Alaska legislature from passing laws that
impinge upon contracts that have been entered. The legislature
may not pass a law that alters rights and entitlements that have
vested under an extant contract. See Dartmouth College V.
Woodward, 17 U.S. (@ Wheat.) 518 (1819), the seminal case on this
issue. See also State v. Allen, 625 P.2d 8A4 (Alaska 1981); Hood
v. State, Workmenls Compensater>n Board, 574 P.2d 811, 816 n. 13
(Alaska 1978),

The fTact that legislation may restrict or prohibit a
person®"s right to enter a contract in the future does not.
implicate the state or federal contract clause. As the proposed
legislation, at most, limits an obligor®s ability to contract
with an obligee iIn the future concerning the obligor®s child sup-
port obligation, it does not invc_ve violation of art. I, 8 15 of
the Alaska Constitution, or art. I, 8 10 of the U.S. Constitution.

I1SBsebc

02001A (By. 10/T8)
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CONNOR, Justice, with whom RABI-
NOWITZ, Justice, joins, dissenting in part.

| dissent from the holding that an action
for innocent mlsrePresentatlon should be
permitted against the real estate broker.

When a realtor acts as a mere conduit for
passing on information ; upplied by the sell-
er, he should be under no duty independent-
ly to verify that information” unless he has
reason to” believe the information to be
false.  See L/!ons v, _Christ %%cpcogal
Church, 71 Il App.3d 257, 27 111Dec 059,
389 N.E2d 623, 625 (1979). Allowing an
innocent misrepresentation action against
the broker in such circumstances is quite
close to imposing strict |Iabl|lt?;. There i
no reason to make the broker the “insurer"
of the .Jler's representation.

_ Although_ we recognized a ¢ n based on
Innocent misrepresentation In Cousineau V.
Walker, 613 P.2d 608 (Alaska 1580), that
case is distinguishable from a case between
a buyer anda broker. Sellers who make
representations about their property should
be held to the accuracy of the reBresenta-
tions, as they are normaléy in the best posi-
tion to know the facts. But a broker often
has liUie ﬁersonal knowledge of the proper-
ty which he offers for sale.” | see no reason
to make the broker the guarantor of repre-
sentations emanating from the seller. |
would hold that innocent misrepresentation
IS not available as a cause of action by the
buyer against the broker, Thus, | would
reverse the judgment of the suHerlor court.
| agree with the balance of the majority
opinion.

in we affirmed a judgment in favor of a small
"subdivider." in a damage action founded upon
the subdivider's innocent failure to disclose un-
detected permafrost conditions in lots sold to
the plaintiffs.

Subdividers are subject to, and protected bg,
the Alaska Land Sales Practices Act, AS 34.55.
Under the act, a subdivider is liable for material
misrepresentations or omissions affecting the
land, "filess in the case of an untruth or omis-

655 PACIFIC RLiVilTER, 2d SERIES

Laureen BAILEY, AFpeIIant and
Cross-Appellee,

v

Dennis J. HAAé, APpeIIee and
Cross-Appellant

Nos. 6177, 6688.
Supreme Court of Alaska.
Dec. 3, 1982,

~ Cross apgeals were taken from a deci-
sion of the Superior Court, Third Judicial
District, Kenai, James A. Hanson, J., which
was entered in an action brought pursuant
to the Uniform_ Reciprocal Enforcement of
Support Act.  The Supreme Court, Connor,
J., held that; 1(1) failure of petition lo in-
clude a prayer for arrearages did not justify
dismissal of the claim where respondent had
notice of the claim for arrearages at the
very latest by time motion for an cider of
support was filed, and (2) request ror ar-
rearages in chi'd .upport_ need not be re-
duced to judgment by petitioning state pri-
or to recovering such arrearages in an Uni-
form Reciprocal Enforcement of Support
Act actiom

Reversed and remanded.

L. Parent and Child «=>34(2)

Failure of petition to initiate suPport
Proceedmgs under Uniform Reciprocal En-
orcement of Support Act to include a pray-
er for ar[eara%es did not justify dismissal
of the claim where respondent had notice of
the claim for arrearages at the very latest
b’Y time motion for an order of support was
filed. AS 25.25.010-25.25.210.

sion it is proved that ... the person offering or
disposing ot subdivided land did not know and
in the exercise 0' reasonable care could not
have known of the untruth or omission." AS
34.55.030(a). Thus, a "subdivider” is not liable
for innocent misrepresentations. Such liability
is barred by the statute. This protection, how-
ever, is nof available to the defendants in the
case at bar, since they are not "subdividers."
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2. Parent ana Child <"=34(1)

Request for arrearages in child support
need not be reduced to judgment by peti-
tioning state prior to recovering stich ar-
rearages in an Uniform Reciprocal Enforce-
915e2n5t 2%Support Act action. " AS 25.25.010-

3. Parent and Child <§=3.4f)

Civil rule providing that court shall
award a fee commensura - with amount
and value of legal services rendered in ac-
tions where money judgment is not an accu-
rate criteria for ‘determining the fee was
applicable to child support proceedings un-
der Uniform Reciprocal Enforcement of
Squort, Act rather than set schedule.
Rule3 Civ.Proc., Rule 82(a)(l, 2); AS 25.25.-
010-25.25.270.,

4. Parent and Child <$=3.3(7) .
Father failed to show an abuse of dis-
coverﬁ in action brought for child support
and therefore was not entitled to an award
(9);( z)ittorney fees. Rules Civ.Proc., Rule
a).

Donald W. Edwards, Asst. Atty. Gen,
Anchorage, and Wilson L. Condon, Atty.
IGen., Juneau, for appellant and cross-appel-
ee.

Phil N. Nash, Kenai, for appellee and
cross-appellant.

Before BURKE, C.J., and RABINOWITZ,
JCJONNOR, MATTHEWS and COMPTON.

OPINION

CONNOR, Justice.

This appeal arises from an action brought
Pursuan to the Uniform Reciprocal En-
orcement of Support Actl %eremaft_er
URESA) for child support. The superior
court entered judgment in favor of plaintiff
Laureen Bailey, ordering defendant Dennis
liaas to pay” child support of $150 per
month. Bailey appeals the supe.,or court's

1 AS 25.25.010-.270.

dismissal of her petition for past due child
support and the denial of costs and attor-
ney's fees. Haas cross-appeals the court's
denial of his attorney’s fees.

| Dismissal Of Arrears

On June 9, 1980, a petition to initiate
support ﬁroceedlngs under URESA was
filed by the State of Michigan on behalf of
Michigan resident Laureen Bailey. The pe-
tition was filed it? Kenai Superior Court
naming Dennis Haas, a resident of Alaska,
as respondent. A motion for an order of
support was filed in Krai Superior Court
on October 3, 1980, requestln% $240 per
month in ongoing support and $10,255.78 in
arrears. At a child support hearhglon_Jan-
uary 16, 1981, the superior court dismissed
the action for arrearages because the peti-
tion did not sBecmcaIIy pray for such a
judgment and because it considered Michi-
gan to be in a better position to ask for
judgment within that state. We hold that
the ‘superior court erred in its dismissal on
both grounds.

[1] First, the petition's failure to include
a praYer for arrearages did not justify dis-
missal of the claim. The function of a
pleading is to give notice of the type of
claim asserted, ‘e Morrow v. New Moon
Homes, Inc., 54p P.2d 279, 295 (Alaska
1976). The body . the petition stated that
Haas had contributed nothing toward the
support for his daughter. Further, the mo-
tion for an order of support specifically
requested arrearages. Therefore, Haas had
notice of the claim for arrearages at the
very latest br October 3, 1980, when the
motion was filed.

[2] The superior court's second ground
of dismissal seems to be based on the as-
sumption that a request for arrearages
must be teduced to judgment by the peti-
tioning state. There is no such require-
ment. It is clear that in URESA actions,
Alaska law applies2 Under Alaska law,

2. AS 25.25.060.
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arrearages are recoverable in URESA ac-
tions.3

Thus, the superior court's dismissal of the
claim for arrears was in error.

Il Costs And Attorney's Fees

[31 Laureen Bailey appeals the superior
court's_denial of her costs and attorney's
fees. The court cited Jrhnson V. Johnson,
564 P.2d 71 éAlaska 19 7), cert, denied, 434
U.S. 1048 98 S Jt. 836, 5 L.Ed.2d 800
(1978), as _Preventm the application of
Alaska Civil Rule 82, the attorney's fees
provision. We hold that Johnson, which
Involved divorce proceedings, does not iépgﬂy
in child support proceedlnqs under URESA.
We note, however, that Rule 82(a)(2%4, rath-
er than the set schedule of Rule Z(a)&l),
should apply here as the money judgment Is
not an accurate criterion for determining
the award. We further caution that this
poses a delicate problem in child support
Proceedl_ngs, as too large a fee ma?/_lmpalr
he ability of the defendant to fulfill sup-
port obligations.

[4l Haas cross-appeals the superior
court's denial of nis motion for attorney's
fees. Haas alleges an abuse of the dis-
coverg process which should result in an
award of fees pursuant to Civil Rule 95La).
This appeal is without merit. Haas has
failed to shov an abuse of discovery, and he
has not shown an abuse of the "superior
court's discretion.

Accordingly, we REVERSE the superior
court's decision and REMAND for a hear-
}ng on arrearages and Bailey's costs and
ees.

3. See AS 25.25.010(6) and AS 25.25.080.

4. Civil Rule 82(a)(2) states:
"(2) In actions where the money judgment is
not ar. accurate criteria (sic) fof detérmining
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James R. LEONARD, Appellant,
V.
STATE of Alaska, Appellee.
No. 5989,
Court of Appeals of Alaska.

Nov. 12, 1962

~ Defendant was convicted m the Dis-
trict Court, Third Judicial District, Henry
C. Keene, Jr., J., of two counts of miscon-
duct involving weapons in second degree
and two counts of criminal mischief in third
degree, and he appealed. The Court of
Appeals, Singleton, J., held that: (1) after
defendant himself volunteered information
conceming h's initial agre,ement to take
polygraph test, trial court did not abuse its
discretion in permitting prosecution to es-
tablish that defendant was in fact unwilling
to take test; (2) convictions for two counts
of each crime, based ‘i>on flrlng at cahin
and at truck, did not subject defendant to
double jeopardy; and (3) concurrent rather
tftwn consecutive sentences were appropri-
ate.

Affirmed.

L Criminal Law ¢=388 o

Results of polygraph examinations
should not be received in evidence over
objection, and, even if there has been no
objection, trial court should ordinarily re-
ject such evidence.

2. Criminal Law ¢=388 .

Rationale prohibiting introduction of
polygraph evidence also preclude., refer-
ences to witness' willingness cr unwilling-
ness to take polygraph.

3. Criminal Law ¢=396())
Where trial court properly entered pro-
tective order precluding any reference to

the fee to be alloyed to the prevailing Sice, the
court shall -wa‘(yvgq comn%ensura V\(I]jt %ﬂg
amount and value or Tegal Services renciered.



ALASKA WOMEN'S LOBBY

POST OFFICE BOX 10-1571. ANCHORAGE. ALASKA 99510

March 6, 1985

The Alaska Women®s Lobby strongly supports CSHB 92 (HESS), An Act
relating to child and spousal support, which will significantly enhance
the collection of support payments for Alaskan children from absent

parents.

We stress the importance of prompt passage of this legislation. The
Federal Child Support Enforcement Amendments were signed into law last
August. The various states Lave been given until October 1, 1985 to comply

with these amendments or risk jeopardizing federal funding.

The law is designed to strengthen child support enforcement techniques
and to assure that assistance in obtaining support from parents will be
available to all families. It also focuses atention on interstate

enforcement of support orders.

The Alaska Women®"s Lobby supports the proposed HESS Committee amendment
allowing for the inclusion of an a (omatic cost-of-living increase. A
rpcent, nationwide, study aimed at f .nding ways to improve the economic
status of single parent families found that many absent parents can
afford to pay far more in child support than Is now being ordered by most
state courts. This amendment would provide a way for the support payments

to increase due to changes in circumstances without a separate court order.

Problems of delinquency in child support payments ;re much discussed and
wide-spread. A review done at the request of the U.S. Senate Budget

Committee revealed that absent parents paid only about half the suppor .
owed, and about two thirds of these parents® payments were delinquent by

more than 3U days at least once during the study year.

In this light the Alaska Women®s Lobby also supports the proposed change
in the service of notice from certified or registered mail to firsr class
mail. Testimony by custodial parents before the House HESS Committee

clearly showed that the more restrictive service requirement often sets



Alaska Women®"s Lobby - Position on CSHB 92 (HESS)

up a barrier to collection when the delinquent parent refuses or neglects

to claim the notice from the postmaster.

The more restrictive service which is required of the Child Support
Enforcement Agency is not required when notice is served through a private
attorney. Thus the ability of low income custodial parents who must turn

to the agency to effect collection of past due support payments is hampered
while those who can afford to pursue support collection privately have a

better chance of securing the withholding order.

The Women®"s Lobby advocates equal protection for those low income parents

and urges the passage of this legislation with the inclusion of this change

Sherrie Goll

for The Alaska Women®s Lobby



MEMORANDUM State of Alaska

to: Honorable Mary A. Nordale date: March 8, 1985
Commissioner
Department of Revenue file no:

THRU: Holli Ploog, Director
Chilld Support Enforcement Div. telephoneno: 465-3603

from. Norman C. Gorsuch SuBJECT: CSHB 92 (HESS)
Attorney General

- N

Iris Sokolow Barnett
Assistant Attorney General
Human Services Section-Juneau

The Attorney General has asked me tc respond to your
memo of March 7, 1985, regarding whether lines 20-24 at page 4 of
CSHB 92 (HESS) violate the contract clause of the Alaska or U.S.
Constitution. My preliminary review of this matter indicates
that this subsection of CSHB 92 does not violate either consti-
tution®s contract clause.

Art. 1, 8§ 15 of the Alaska Constitution provides, 1In
part, that. u[n]Jo law impairing the obligation of contracts ...
shall be passed.” Likewise, art. 1, 8 10 of the U.S. Constitu-
tion provides, in part, that ""[n]Jo state shall ... [pass any) law
impairing the obligation of contracts.” It s clear that both
provisions prohibit the Alaska legislature from passing laws that
impinge upon contracts that have been entered. The legislature
may not pass a law that alters rights and entitlements that have
vested under an extant contract. See Dartmouth College .
Woodward, 17 U.S. (@4 Wheat.) 518 (1819), the seminal case on this
issue. See also C+ate v. Allen, 625 P.2d 844 (Alaska 1981); Hood
v. State, Workmeri”s Compensation Board, 574 P.2d 811, 816 n. 13
(Alaska 1978).

The fact that legislation may restrict or prohibit a
person®"s right to enter a contract 1iIn the future does not
implicate the state or federal contract clause. As the proposed
legislation, at most, limits an obligor®"s ability to contract
with an obligee iIn the future concerning the obligor®s child sup-
port obligation, it does not involve violation of art. 1, § 15 of
the Alaska Constitution or art. 1, 8 10 of the U.S. Constitution.

ISB:ebc

02-001A(Rsv. 10/79)
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Some 1mperfect indicators of the size of the population of
children needing child support.
Source: 1980 U.S. Census for Alaska
Table 21, General Population Characteristics

Number Percent

Total children under the age of 18 130,745 100 %
Living i1ndependently as householder or
spouse .. 384 -003%
Xiiving In married couple families ...... 102,138 78.1%
Remalnder ... ... . .. e 28,223 21.6%

This remainder group of 28,223 children is both under-
inclusive and over-inclusive of those who are theoretically
due child support. Under-inclusive because i1t ommits those
living in married couple households whose parents have
remarried. Over-inclusive because it includes children
whose parents have died.

The 28,223 children are distributed thus:

Total oo e e e 28,223 100%
Living withfemale householder, nohusbandpresent 13,792 49%
with male householder, nowife present 4,476  16%

" with other relatives . ... .. _ ... __._....... 6,671 24%
with non-relatives 2,462 D%

In institutional or group quarters .......... 822 3%

Alaska Child Support Enforcement Division, 1980 caseload: 6,770

Averaging slightly less than 2 children per case, this means
that 12,000 to 13,000 children were on the agency®s caseload.

The average amount due per month per case was $153.
Per child this works out to about $77.
38.5% of this amount was actually collected.

At the end of 1983 the amount due per case had risen to $167
($84 per child) per month and the collection rate had risen
to 58%.

Source: CSED Perfoimance Report, FY83

Testimony of Judy Brakel
3/8/85
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10606 Wilkins Avenue A Nonprofit Association concerned wilts

LOS Angeles. California 90024 >§us'ody or crtiaren ond feioied issues or divorce.
(213)475-5352 incl Ker2J reseorch |nt9mot|cn 9|ssealrotlco

and legal and counseling Exociices
James A Cook

President

January 11, 1985

Chairman and Committee Members
House Judiciary Committee

State of Alaska

Juneau, Alaska 99811

Dear Chairman and Committee Members?

A legislative review of child support enforcement procedures,
by state, 1is required by the recent federal enactment of Public Law
98-378 which amended title IV-D of the Social Security Act.

During Congressional analysis of the support issue there was
widespread recognition that adequacy and effectiveness of support
payment could be encouraged by legal procedures other than merely
increasingly punitive enforcement.

Those additional measures dealt primarily with an assurance of
equitability and equal rights for each member of a family, upon
divorce or during periods of separate maintenance. The public™s
expectation of equity in human relations, Tfollowing divorce, 1iIs a
natural progression of the past thirty years of federal and state
implementation of equal rights.

Procedural and Constitutional restraints inhibited Congress
from legislating, iIn PL 98-378, those additional family law matters
reserved for the states.

However, recognition of those other influences and family law
improvements to increase the likelihood ofsupport payment, while
reducing the  tax burden, prompted Congress to add "'sense ofthe
Congress™! encouragement, and the suggestion of State Commissions where
necessary, to assure that states enact statutes to make support
payment more probable and avoidance less likely.

Enclosed, for state legislative review and enactment where
applicable, are copies of our material submitted to Congress that
dealt with those influential actions which could diminish state and
federal tax burdens of enforcement.

Among the enclosures, you are particularly referred to:

1. An itemization of amendment proposals, with justifications
in brief and priority-ranked by our knowledge of the
likelthood of each to make support payment more probable
while resolving the complaints of individuals who resist
the inequity of the present enforcement system.



2 . Wage assignment provisions earmarked by those additional
clauses and actions that make wage assignment more humane
and palatable.

~ We urge your enactment of the enclosures, where applicable,
as a means of developing more broadly-based public acceptance of
your legislative task and to overcome a temporary iImpression that
federal and state support enforcement is favoring only one narrow
class of recipient to the disadvantage of obligors and the general
tax-paying public.

Sincerely,

P.S. Please distribute this letter and enclosures to other
committee members.
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there is no court order whatsoever that anyone, including the father, Iis
responsible for paying child support.

Furthermore, a large segment of the child support problem is comprised of
unmarried, never-married mothers. According to the child support enforcement
program "the largest single factor accounting for the increase in AFDC rolls has
been the increase in the number of families in which the parents were never
married.” (Approximately 1.1 million families; 641,000 Black and 406,000 Caucasian)

Generally, the punitive child support enforcement techniques now being
proposed are largely ineffectual for such groups and, instead, the proposals tend
to impose the most stringently upon the very segment of society which we should
be striving to improve and maintain.

The disproportionate impact of punitive legislation

In the name of immediate action, predicated on large, all-inclusive
statistics, and to satisfy political demand, the current legislative proposals
impose the hardest on the desperate, marginally-employed, economically-struggling
father who did honor his relationship with marriage, who has a residence, has
been or is “paying something”, is salaried, who pays taxes,who has remarried
an income-earning and tax-paying spouse, who seeks to save and bank money, has
property and falls within all those conventional activities that are identifiable
by the parent locator system.

Yet, the proposed legislation conveys an iImportant anti-social message to
such parents: you are unlikely to be entrapped if, instead, you don"t marry,
you live-off the cash economy, have no taxable income, retain no savings, own no
property, live with someone also not earning traceable money, and avoid the
conventional banking, telephone, postal, vehicle registration and organizational
memberships that knit together a responsible society.

Throughout the broad middle-ground of those "sometimes paying, sometimes
not paying®™ parents is the disenfranchised, discouraged and exploited parent

who has a lingering or intense interest in their children..._it"s a segment made
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| am James A. Cook.

I will be speaking for, and on behalf of child support. 1 will suggest
proposals that will make the payment of child support more likely to occur,
including concepts that will make an enforcement system more recognizeably
just, humane and equitable.

I speak from my observation of activity within two separate organizations:

* The Joint Custody Association (of which 1 am the initiator and
President), an organization of 1,500 individuals, about 30% of whom
are professionals engaged in assuring statutes as well as case
precedents that establish joint custody as a first-step preference
for the children of divorce before resorting to severing a child
into sole custody isolation.

* The National Congress for Men (of which 1 was the initial President
and am now the Chairman), a linking network organization that serves
as a focal point for the 285 men®s, fathers®™ rights and divorce reform
organizations with which we are in touch nationwide. We are not in
competition with women nor demanding power over women as a mechanism
of social change. We believe the problems confronted by men, in
relationship with women, are rectifiable by continually attuning
the political, judicial and social system toward that which is
equitable and decent.

Separating and identifying the problem

In order to apply equitability, and logic, to that portion of the child
support problem that is amenable to iImprovement, it is necessary to separate the.
problem of unpaid child support into manageable segments.

Much has been said about so-called unpaid dihild support in an effort to
acquire political backing for punitive enforcement measures.

Before enacting such proposals, how"ever, it is important to recognize

that, for approximately 41% of the women with children under "1 years of age,



there is no court order whatsoever that anyone, including the father, Iis
responsible tor paying child support.

Furthermore, a large segment of the child support problem is comprised of
unmarried, never-married mothers. According to the child support enforcement
program '"the largest single factor accounting for the increase in AFDC rolls has
been the iIncrease in the number of families in which the parents were never
married."” (Approximately 1.1 million families; 641,000 Black and 406,000 Caucasian)

Generally, the punitive child support enforcement techniques now being
proposed are largely ineffectual for such groups and, instead, the proposals tend
to impose the most stringently upon the very segment of society which we should
be striving to improve and maintain.

The disproportionate impact of punitive legislation

In the name of immediate action, predicated on large, all-inclusive
statistics, and "o satisfy political demand, the current legislative proposals
impose the hardest on the desperate, marginally-employed, economically-struggling
father who did honor his relationship with marriage, who has a residence, has
been or is “paying something”, is salaried, who pays taxes,who has remarried
an income-earning and tax-paying spouse, who seeks to save and bank money, has
property and falls within all those conventional activities that are identifiable
by the parent locator system.

Yet, the proposed legislation conveys an iImportant anti-social message to
such parents: you are unlikely to be entrapped if, iInstead, you don®"t marry,
you “iive-off the cash economy, have no taxable income, retain no savings, own no
property, live with someone also not earning traceable money, and avoid the
conventional banking, telephone, postal, vehicle registration and organizational
memberships that knit together a responsible society.

Throughout the broad middle-ground of those "sometimes paying, sometimes
not paying®™ parents is the disenfranchised, discouraged and exploited parent

who has a lingering or intense interest in their children it"s a segment made



up primarily of those individuals who did not necessarily initiate divorce and are
resentful of the consequences.
Social movement, change and solution

Furthermore, two great social movements are going on, albeit seemingly
on divergent paths, but suggesting solutions to the child support dilemma.

On the one hand is the increasing interest and respectibility in proclaiming
oneself a father and participating iIn that responsibility through Tfirst-person,
on-the-spot activity with oces child. This is one ofthe most socially-advantageous
reassertions in America during the past decade. Suchinterest in fatherhood is not
new In America; it is merely being restated, emphatically, as an honorable goal.

However, concurrently we have been experiencingduring the same decade
a striving for independence by women seeking other options andan avoidance...at
least temporarily.._of commitment.

In answer to this dichotomy, society is working-out a solution not reflected
in the legislative bills you are considering but is reflected iIn scattered
instances of state statute law. It is one of several solutions that is compiling
the best statistical record of payment and satisfaction of child support payment

of all the alternatives: that of a preference for joint custody before recourse to
winner-take-all sole custody. Furthermore, the concept also satisfies the

demand for equality of all parties that has identified much social legislation
and judicial decisions of the past two decades.

Unfortunately, the proposed legislation appears to many as a throwback to
a previous era: a single-issue, one-way-only, punitive, peevish and vindictive
legislation that tends to put the sexes iIn opposition. Instead, we urge

balanced enforcement.



Balanced, rational solutions

The proposed legislation does not reflect logic iIn prioritizing the most
productive means of encouraging payment of child support and of removing a
tax-supported bureacracy from this process.

Our proposals are prioritized to parallel thosemeasures-which are already
demonstrating the best success at voluntarily achieving child support payment.
1. For instance, the v;rious state commissions should be directed to examine the
potential in performance of child support payment to be found in state statute
availability of a preference for joint custody before recourse to sole parent
custody.

Every substantial survey study done thus far is demonstrating that the
delinquency rate of child support payment is the lowest In joint custody situations
averaging c<ly 6% - 7% delinquency, while also satisfying the demand for equality
that charai :erizes other social legislation in America.

2. Furthermore, state commissions should similarly be directed to make available

the modification of prior custody decrees to joint custody. Child support relitigat.ion
is the second largest volume of family law litigation iIn America today. However,
joint custody cases are demonstrating as much as a 50% reduction iIn the volume of
relitigation a potential cost savings for our court systems as well as implying

a relative level of satisfaction by such parents. Even in those cases wherein joint
custody was decreed over the objections of one parent, the relitigation rate is less
than that experienced by -ole custody parents.

3. To decrease the unrealistic expectation of widely divergent child support amounts
as a result of litigation, state commissions should be encouraged to consider
statewide support schedules, formulas, tables and norms so that, in advance of
divorce, the parents®™ expectation are more realistic, and to encourage the

recourse of the following proposal.

4. Currently, the second most successful method of assuring payment of child support

is that of the voluntary written agreement. The child support and alimony Census



5.

report indicates that 78% of the amount due is paid, and that the average payment e
is higher than that ordinarily made nationwide, when agreements are voluntary.
Hence, as an adjunct to statewide tables, state commissions should be encouraged
to facilitate private or public mediation also encompassing decisions about child
support.
5. Generalities are rare in topics of so much individual personal anguish and
reaction as that of custody and support. Butr the one generality that has emerged
from the practice of District Attorney collectors in California is that, the longer
a child is permitted to live-with the noncustodial parent before bein? excluded,
and the more extensive that contact following birth and into the younger ypars,
the more likely the excluded parent is to pay child support.

Hence, we request federal acknowledgment of making available so-called
"visitation enforcementll:

1. Assure availability of continuing visitation despite an out-of-state
eemoval of children.

2. Assure the availability of specified parenting-time (visitation) with
as much vigor of enforcement as that applied to the collection of
child support. .

3. Make the federal parent locator system available to noncustodial parents
(as well as custodial parents) to determine the location of a child for
whom support is sought.

4. Assure equitable, non-sexist enforcement of the Federal Parental
Kidnapping Act by making it as applicable against "custodial as against
non-custodial parents.
Wage assignment guidelines
Following establishment of the prerequisites cited above for participation in
the federal program, thereupon assure that if wage assignment statues are required
for the remaining delinquencies that such statutes reflect the following
considerations:
1. An option by the obligor to select wage assignment payment to a private

bank or similar fiduciary rather than solely through the governmental
collection and dispersal system



Limited time periods of increasing length for subsequent delinquencies.
Debt is not a crime for punishment in perpetuity, or throughout a
child®s minority, predicated on merely one or two delinquencies.

Opportunities through court action by the obligor to “wipe the slate
clean®™ of wage assignment so that wage assignment does not become an
"albatross® to be carried from one potential employer to another by
the unemployed competing in the job market.

Judicial discretion to waive arrearages when fact-finding judges
detect rational justification for aiding parents to focus on the
present and future.

Establishment of hardship trust funds to more rapidly reimburse the
approximately one-fifth of the parents now found to have had tax refunds
wrongly confiscated and wages improperly garnished.

Concurrently with this testimony we are also submitting more detailed wording

and explanation of these and allied proposals

We welcome the opportunity to construct a program that t,kes into consideration

thus far,

those methods which have been most successful at voluntarily inducing child support

and we caution against the creation of an enforcement program that is

disproportionate in its effect upon the most nearly stable segment of society

merely because they are more available for entrapment.
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Making payment palatable, not punitive.
RANKING PRIORITY AMENDMENT CRITERIA

1 Rebuttable presumption for joint custody.
Joint custody pays,
Reduce sole custody martyrdom

Require states, as a prerequisite for participation in federal program:

rthat the frequent and continuing access by children of divorce with"™
both parents after the ?arents have dissolved their marriage will

be encouraged by means of a rebuttable presumption for joint custody
unless the parents have a?reed to sole custody to one of the parents
or that joint custody is found harmful to a particular child of a
specific” marriage.

Joint custody success in child supportpayment:

*  Only 6%7% default onchild supportby joint custody parents,
as compared with 72% default by sole custody parents in most
extensive, recent study thus far.

* Another study: Only 7% of joint custodians relitigating support;
but 21% of sole custodians doing so. Only 13% of joint custod-
ians _revertln% conflict on support, but 34% of sole custodians
conflicted. (Center for Policy Research, Denver Custody -
Mediation Project.)

* Individual rhild support dollar payment level running 30% higher
than sole custody cases in 'nitial year of joint decrees studied.

* 85% - 90% of joint custody families report "highly satisfactory"
acceﬁtance of joint custody for themselves, and as demonstrated
by the children in same study.

* Costs to parents, andto court system.,reduced: 50% reduction in
relitigation of joint custody casesas compared with sole custody.

A feasible Congressional and state action: See House Cone. Res. 6-
also, 28 states have joint custody statutes, 13 of those already
have required presumption/preference ciause to satisfy amendment.

2 Facilitate modification into joint custody. Joint custody is valid
“change of circumstances”

Require, as a prerequisite for participation in the federal program:

that each state recognize the establishment of joint custody by
legislated statute or precedent decree as amounting to a "change in
circumstances" warranting hearing and approval for modifying prior
divorce/custody decrees into joint custody.

* The support-payment advantages demonstrated by joint custody are
thereby availlable to parents of prior decrees, to the economic
advantage of the state, taxpayers and the children involved.

Page 2 National Congress for Men
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3 Establish child support base level tables. Basic support schedules
Require, as a prerequisite for participation in federal program:

that each state establish base child support sliding-scale dollar

level tables, (keyed to (a) foster parent dollar support levels,

and/or (t) AFDC basic support levels, and/or (c) Bureau of Consumer
Economics, Department of Agriculture tables for costs of raising a child)
thereby removing the inequity of individually litigated child support
decrees having no relationship to the costs of raising a child. Assure

a base minimum for the child, permitting each parent, thereupon, to
spend directly upon the child those additional dollar amounts that
reflect the income level of each parent.

* Increase the incentive for each parent to spend funds directly
upon the child.

4 Assure availability of v! itation for out-of-state removals of children.
No 'taxation without representati onl

Require, as a prerequisite for participation in the federal program:

that each state assure, by statute, the continued availability of

visitation for a child with both parents, despite a move out-of-state
of a custodial parent, by requiring that a child removed out-of-state
for more than 90 days must satisfy one of the two following criteria:

1. Agreement by the parents on how visitation for the child will
continue on a frequent and continuing basis, or _
2. Court hearing to assure continu ed visitation, despite an out-
of-state move, at which the following may be considered:
a. Adjustment of child support to compensate for additional costs
_of transportation for out-of-state children.

* Assured visitation, despite out-of-state moves, is the statute
law in 11 states.

5 Voluntary agreement achieves better compliance than arbitrary decisions

Agreements before decreements
Require, as a prerequisite for participation in federal program:

that, in t..”e jurisdictions havin_g?_ access to either a private or a
publicly-funded mediation or conciliation service, that the parents
contesting child support levels or payment will first be directed to
resolve the issues and compliance with the aid of a mediator or
counselor before proceeding to a formal court of law.

* Parents have demonstrated a substantially better likelihood of
compliance with custody, visitation, and support decisions
when each has expressed significant input into the agreement
or decisions, as compared with the lack of performance in
response to arbitrary decrees wherein justifications were
expressed solely to a magistrate in order to achieve that
magistrate’'s punitive action upon the alternate parent.

National Congress” for Han
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0 Specified percentage of 'parenting time' rather than ambiguous
‘reasonable visitation.'
Specificity, not leveraged ambiguity

Require, as a prerequisite for participation in federal program:

that, in_cases wherein the parents have not selected nor been
decreed joint custody, _'Farentlng_t_lme' allocated to the
non-custodial parent will be specified.

Furthermore, in those decrees wherein such ‘parenting time' allocated
to the non-custodial parent is less than 28.5% of the weekly time
(Saturday & Sunday), the court shall indicate the reasons for
curtailment of ‘'parenting time.'

* Curtail the potential for mischief and uncertainty through
vague custody decrees which, heretofore, have relegated to
the custodial parent the sole power of decision to determine
what is ‘'reasonable' or ‘liberal' visitation.

7 Enforceable visitation. No see, no pay
Require, as a prerequisite for participation in the federal program:

that states assure and enforce the continuance and availability of
visitation by the children with non-custodial parents with the same
vigor as applied to the enforcement and collection of child support
.from non-custodial parents.

8 Sole custody "best interests" criteria. M’ st capable, sole custodian

Sole custody based on an important, relevant, problem-resolving
cri terion,

if the economic assurance of child support is a crucial, priority,

Require, as a prerequisite by a state for participation in the federal
program:

that, in those cases wherein joint custody does not prevail, and if
the parents have not otherwise agreed which parent should have sole
custody, decree sole custody for that parent most capable of assuming
the economic responsibility as in the child's "best interests".

* Ai obvious solution to the support problem in sole custody cases.
Q Both parents responsible for financial support of child.

_ . . _ ~ Sex equality in support
Require, as a prerequisite for participation in the federal program:

that-both parents are financially responsible for the economic
support of their child and that performance of this obligation uan
be evaluated periodically after decree, as well as merely prior to
divorce decree.

* Most states already have statutes requiringi1 both parents to be
financially responsible but. in practice, have made this inquiry
only prior to decree rather than periodically and subsequently..
..which has resulted in custodial parents being advised by
their attorne%s not towork or demonstrate any source of income

until after the decree has been issued. migri]é*i cWeil for'».n
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Procedural ease for distress circumstances. Review process

. . for income losses
Upon a drop in income by the support-paying parent,
guaranteed access to an inexpensive administrative/judicial
review to readjust dollar support payment levels.

Require, as a prerequisite for cipation in the federal program:

' that an inexpensive administrative/judicial review mechanism be
established for the evaluation and readjustment of support for support
paying parents experiencing an income loss, salary reduction, or are
Incapacitated and unable to meet previous dollar-level commitments.
Make the system as easily available as that proposed for recipient
parents seeking an increase in child support.

* Triple-jeopardy is currently experienced by support-paying parents
suffering an income loss or reversal with no equivalent risk for
a support-receiving parent.

1. Delinquencies mount-up rapidly, and no equivalent income can be
recouped for the loss-period. Child support reductions are not
currenthy reduceable retroactive to the moment when the loss
occurred.

2. The costs of legal reBresentation to seek a redress are an
additional financial burden at a time when new expenses can not
be assumed.

3. There is no guarantee of achieving a reduction in dollar support
amounts when an income-loss occurs under the present system,
despite the added cost of hiring legal representation.

Accountability in dispersal of child support. Verifiable disbursements

Problem now: Contempt-prone for payment obligation; contempt-free
for disbursement abuse.

Require, as a prerequisite for participation in the federal program:

that the same power of subpoena, investigation, and examination of
records to ascertain the income of a non-custodial support-paying
parent also be utilized, including penalties, to require that a
custodial parent provide a verifiable accounting of support
expenditures by both parents.

* Accountability for child support payment records is statute law
in at least two states.

* Lack of accountability is as preposterous as if the federal
welfare system handed out cash instead of food stamps; thereby
implying we don't care how you spend it as long as you have an
excuse to qualify for cash welfare.

Page 5
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Four tax law modification/changes to increase acceptability of child suppo*

Tax break: su?Port improvernc
_ o o _ Chop tax ripoff artists

Require, as a prerequisite for participation in the federal proqram,

that both federal and state governments make the following tax law changes

4 Amendments in tax law:
1. Dependency deduction for the support-paying parent.

2. "Head of household" status for the suppqrt-payin% parent (who must
make the support payments as well as maintain a household for the
child to reside in. or visit when the child is with the support-

paying parent.)

3. Tax-deduction of child support (by a paying parent) as is now

\?v\éaglable for alimony.

a.y Conventionally married families can deduct many of the
expenses disbursed for a child; why not the same for the
divorced support-paying parent? _

b. If there is a clamor for assured payment of child support (yet
permitting tax-deduction for alimony paid to individuals
capable of earning income) it 'is rational to extend this sai.-
deduction to divorced, support’ paying parents.

4. Assure pass-through to parent paying sumoort for those subterfuge
tax-deduction and capitalization of chi support monies by
recipient parents. _ _ _

(At present, support-paying parent receives no tax deduction o*
credit for the end-use of child support payments. _ _
Conversely, the recipient parent...without reporting receipt oi
funds...can shunt that income into such end-use tax-deductiblr
items as interest on hou sing purchases (which is further tax
deductible by the re0|p|ent?] and other payments thlfled as
"medical”, transportation that the recipient may have as tax
deductible, certain child care costs, etc.)

**1" — R _

Recipients don't report income, yet reap tax deductibility and

increasing equity with no guarantees for child, and at the

expense of other tax-paying Americans.

Due process notice. Stop., phony process-serving
Require legitimate service of notice.

Require, as a prerequisite for participation in the federal program:

that service of delinquency notice is by adequate "due process"”, not
merely return receipt mail or publication notice. A parent falsely
accusing the support-obligated parent shall assume costs of rectifica-

tion for false accusation.
#

* Unjustifed harassment, including annoyance of e_mplo]yers, must be
stopped. System must net be a gratuitous mechanism for annoyance
of parent or employer.

* Falsely-accusing parents have no responsibility for their acts
under the current legislative proposals.
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