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¢ 11.11.110 Alaska Statutes i 11 11.110

—ingi erdentr> min ceII r|er rI ni.itier.
Mussy S u% h) 22(111KTlo
Nn 13891 620| d 671 MitHO.
Corre eratinn of proseenlrix's lesl|-
Ey — No _corrobgration of H re
ptrots tcutrrxs testrmom/ lrs neg,eslsané
atutory rape cases, I[tirke v. Stale Su
%51§119Kr{r Be etk No. 261", 621 11kt D
Evidence of prior liibtory of sexual
activity werth \F ct?m — V\Yhet her e\?r
dence in a statutory rape Prosecutrﬁn of
prior history o se uaI act vr}é
TOSECULTIX rs £ustr redﬁ a\ urn
e ongoing, nature of the relationship 1s
probative, “the nexus of these reasons
justifies ag exceB on to the generéal rule
agajnst admissibi rtx of prr acts.
BUrke v. Rup 11File
No. 39c9r 624 2d 1240(
Evrdence cr‘ prror mrsconduct — See
Free an v S Cl._Op. N
IF e No 1016), 486 P2d 967 11971
Evidence o grrorscxuulo enses —
eFreemanv tate UJ) 8
File No. 1016}, 486 P.2d 967 (19711,
Determrnrn age from up cnrunccs
See Toures 'V, Sl f
1031 [File No. 19511, 521 I* d386 1971).
Admission of defendant's driver's
T e
agubt %Sorres v, statey% 5 8 IR
1031 iFile No. 1951), 521 2d 396{1974).
Ps chratrrc testrmony — S
Free v, Stat O? 03
(Kile No 10161 486 P 967 o71).
Ps\}/c ratrrc evid nc? showing that an
individyal accuse sexr1a dcvru t
misconduct is not a sexua sc opat
should prog rly_lie regarded e char-
acterevrde ce, rreema v, State. Sup. Cl.
p No 703 (Kile No. 1046), 186 P.2d 967
chrsn)( testimony, — It was not error
to admit rearsuy testimony . conceming
complaints mad ﬁ orra rape vrc im to her
rnnt er and ascho cou se or, Ireenwuy
upn é: 8 No, 2206 (Kile N
-17&41|626 I2 10|6 119811, "
ailure ul picliinimii eari
stale, alt the f?acts attend\r[ng,a,,cpﬂn H

rape in response |o an instrucliliji lo pro-
ceed and tell what hap ened rs not a
round of Impeachment. Tanks %/

IIHIt% Stages 0 Alas a443 115K?2d 58

rrr to.admit recording of sodium

E dmit ding of sodi

enluha interview. - In'd prosecution

or statgtory rart)e and sodorm/ rt was error
admit™  tin- . recording

prior consistent statement for tne limited
purpose ol rehabrlrtatrng an rmpeached
witness, Lrndsey United  States, 16
Alaska 26° " 51°F 20 893 tUlh T 1056)
Or lo cv Itrde ublrc from (rial. —
The trial court erre in assuming the
ower ofexclud the ublrcfr m atrral
ntecareo uuautwoman
Tan sIe v, Unrte Slates 10Aaska413
145 FZ 58 9

It would in- denyrngnthe defendant his

Frrceagmlgtrorby the court o?lrrsgurIL to bolg

nta married woman must be relieved. of

e embarrassment of a public trial
because site is culled upon to testity to the
stor fthe er‘endants crime- dher

anksley v. United Stales

AIaska 443 140°F.2d 58 (9l Crr 1914)
Verdict strp(g)orted by evid ence —
Testimony 0f ¢ J)Iarnrn wrtnesso her
cond%ct hefore ag utl-r eaAee raﬁr
corroborate contradicted, “and her
sole evigence of the rape rtself supports
the verdict on the inference thul the defen-
dant’s defense was untruy, ang (h tshe
was the un rtFnate vrctrm o ruta
oytrage. T eg United Stales, 10
AIaska413 145 2d 58 g9th Cir. 19741
Instructions. — The use of the
foIIowrng instruction in u statutory rope

casg rohibited; "A ¢ arde su&h s that
ﬁﬁzﬁrnst e defendant in this case is
onew sily mude and, unco made,

difficult to e?end agarnst BVeN rfthe per-
son accused i rs Innocent. Therefore, the law
Hrres thul you exutninc- the est] dp Y
ale Eerson name rnt C

ment wrt cautio

(8,90, 215 Fie H 3969? 51

Since specrfrc intent rs nut un element of
neo cnseo rug g h an instruction
that t aw as umst t every person
rntlends the natural consequences of his
V0 dntary acts was not error, Walker v.

786, 628 p 8%'00983) 2510 {File No.

ulgssttrhunw%? Irs]uf rcrﬁntey coverrn%

e oy O

fora proved rnstr ction on consent
offem eun erageo consent see Rose
y t/nrted Stales, 240 F. 685 i9lli Cir

Sentencrng — The recommended five
year maxrmum , except for cases rnvoIvrng

R e e
Dnrﬂun v Vel Sup | 12

5 11.11.420 Criminal Law 4 11.41.420

not applicable lo the crrme of rope of a  Slate, Sup. Cl. Op. No. 2177 IKile No.
persorerfrm?erl fyears | rvuperson f 9years 3922), 61{) P.2d 469 119801)Cochrane v
oro er m unrs able by ormer AS  State, Sup il
h A term of eaés05 é?r
ns nw v 0 .
oy i Wi She Oty O 2
What must lie reflec%ed rn entence Ct. Op.
forforcrble rape, — u% e 1350
tratoro such crr zﬁforc le ra a
not he beyond  rehabilitation, e crrm 1
Itself deserves “or.runity condemnatron 15 |
in addition to servin ha ilitative ~ William
purposes the sentence ust reflect such (Kl
con emn tion as well as act as a deterrent  Sent
offen er and to ot ers, Newsom V. e,e Ah
(File No. (Fi

No. 3541), 627 P
Stale, Ct. App.
e%nw41n
entences of 15 years for rape or
victim; 10 years ‘concurrent ‘with the
15 year term for burglarizing her resi-
dence; 10 ears for burglarizing Dnother
vict msrer ence; six_months concurrer‘t
with the 10-year hurglary term forassaut
on the secon victim: ™15 years for rupe ofa
nrrd victim; and 10@/ sconcurrent wrth
the 15-year sentencé for bur arrzrn%t e
third vrctrmsresrdence or a total of 40
§eatrs (r:nc/a\rceratrorlll rrrlrgrs“erlrorN 5ri<81vl
e 0. ile No.
13t 5 190 B>
Sentence for rape too_lenjent. — %
5
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Sec. 1141.420. Sexual assault in the second de ree. H
offender commits the crime of sexual assault in t £ Secon degre fthe
offender enda es in

11 sexua ntact with another person without consent of that per-

2) sexual enetratron with a p(erson who the offender knows
Ag IS sutfering from a mental disorder or deect Whrch nders the
nrnca%abeofap raising. tne natn ?tecon UEE under circym-
tances In'which a person who'is capanle Itfipnniidne Ihe naliin* nfilte



| Jl 11-110 L A PILAL I"11s I L T B M |

t
ibg Se)r{]ra?%éscs'a?rﬁ%n the second deé;ree is aclass 0 felony. (S 3 ch

106 SLA 1978: ain 8 1ch 78 SLA 19

Eftn | of amendments. — The ISIS))
amendment rewrote subsection lal.

NOTES TO DECISIONS

Forcase*construrnﬂformercrrme of in her bed and fondling her breast and
rope, see note.” <0 ? where she . testrde at she wué
Attempted scxuy assarilt In tpe first ~ temporarily in shock and uur he wuu
degree ai.io sexuul assaut in the sec- hurl her, ajury could lind th tvrctrms
ond degree are closely related, since  momentar ac uiescence In en dant's
sexuurp nefration Involves sexuul contact  fondling her breast constrtute SeC-
d both offenses proceed on a_theory of qnd-drgP" mrI assault, Nicholson
coerce assent. Nicholson v State, "Cl.  State. ! o. No. 103 (Kile No. 6192),
p No 193 (File No. 6192) 656'P2d 656 1 982).
liigi — hotrral$ud e did not
onstrtutronalr of conviction errin 1 to instruct 011 the lesser
w ere original charge was under A3 included uiknsc of attempted scxuul
— Where defendant was conﬁact In the second 9ree Johnson v.
charge with utteinpted sexual assault In - Stalecy. pp gf No. 267 (FileN0.6662),
t rst d e ree, e waa there 3/ assumeg 665 P'2d 56
0 have nolire thut be might be convicte Senten e u heId —Sentence(?edegf

orseconr]td ree, se uui assault be useof years with three hyears suspen

the similaritjes.in t eeleme?tso the two sexual assault in the second de ree WUS

offenses, and his conviction for the latter notclearlymrstake oward v, State, Ct.

oﬁeHse did qot violate due [OCESS, (pp No. 260 Kile Nos. 6027, 612.1),

Nrc son v, Slate, Ct. App. Op. Nu. 193 6 P2d6

(File No 61921, 656 I*2d 1209 (19821, tedr e SI C Op
Evidence. — Where victim woke up u 2 (Kile N 3 5). 62 820 (1980,

the early moming hours to find defendant

Sec. II.-11.4S0. IRepented, & 10 ch 78 SLA 1083. For current law,
see AS 11.41. 120(a)(2[))]

11.41.43-1. Sexual abuse of a minor in the first deqree
An o%ender commits lhe cr?me of sexual abuse o%a minor |the hr 2

ree |
being 16 years of age or. older, the offender engages in sexual
pégtratro% wrt%a erson%vho IS Hnder 13dyears o? ? gards Indluces,
alISes, OF encourages U person who Is under 13 ears of age fo engage

In sexual penetration Wrth another person o
il bern§ 18 years of aeor older, the of endere ages in sexual
pe etration with a person Who IS under 18 years o age and who

t 1 entru%ed o the offender's care b a éhorrt of law:.or
|3tre offender's s n(pr daugho-r. including an illegitimate or
adopted child, or a stepchi

Sexual abuse of a minor in Lhe first degree is an unclassified
felony and is punishable as provided in AS 1255, (§ 2 ch 78 SLA 1983)

> @bl -, FitU.LITiVA =AW X 11.9 1. ..ill

NOTES TO DECISIONS

Edjtor's notes, — The casescited inthe N
note below were decrdd nder former AS 1
11.15.131 and former AS 11.41410UIK4>, T

For cases construin 8 former rape B
statute, s dee AS 1141 Notes to Decl- N,
sions, omd* ~ir-n 1L V. §S
State's rI| to control sexuui 5133
conduct of — Athoughjuve Sentence for assault upheld —In
niles ma ha rtarn rights t0 sexual  prosecution or defendant with no prior
privacy, the itf  -may nevertheless exer-  ¢riminul record on two  counts of
8rsecgntrol (pv%rthesexuurcon uctofcha- i tde ree sexual assault of his 12-year
ren beyond the scope of its authority o ol hter, sentence two consecutive
control a dults, Anderson v. Slate, Sup. Ct. ear terms with ears_s s

77o 1407 (Kile No 26411.562'P.2d 351 8e Was not excessrve Hod esv. Sta

233 (File No. 7330), eod
Where juv nrles liuve certarnW n?hts lo
gnvac un express own In Irght of the supstantial duration of
ut? my, stat Interest rn the defendant's  sexual abuse or his
wel berng rts chrI ren ma JUSt - stepdaugnter lihreg years), his farIure lo
islation that could notg e pre learn from th earlrerdrscove 0 IdrapHor
t0 adults, Anderson v (} { 5o1 ottenses, Ids disregard of'a court order t

o_ 1407 (File No 2641?562 void contact with the vrctr d his
1977 ( 3 toteﬁ ?utrjlure {0 take any meanmg?r\ ste

As fo onstrtutronal Jyo formerstat- toward rehabilitation; ~ 10-year Sentence
ute ma lewd und” lascivious acts  with four years suspended \Was nut exces-
Iov ar chr ren a cnme see Anderson v.  sive fﬂr conviction o us(tideﬁgree sexuur

0 1407 (File No. ussuull. l.angtun v. St
264£)y55|%£ ¥ ggns Ecrt hished unuer ﬂlé'gsNos 7188, 6247 7114[1) oof P.2d

formerstatute — See Anderson v, Slate Sentence under AS 1115 134 held
Sup p No. 1407 (rrle No. 26411, 562 eXCEssIve, —SFeOquIcv Slate, Ct. ALPBD
d 351 %9771 Smiloff v, Stale, Su 1%820 138 (Kile No. 56661, 652 'P.2d 481

0. 1637 (Kile No. 3006), 579 Pgd 28
8873} | ) Sentence for ussuull held excessive.

Former section rohrbrted fellatro — Sentence of 20 years imprisonment for
See qerson v, Stat first-degree sexuui assault of " wo-year old
1407 File No. 26- 111 562 P2d 351 1977 child Wwas  excessive ~and case wa

Sﬁ%t isn tat 'ﬁsuefﬂ The § tﬁte rezrgaré%e ﬂgnrretsenntenclrn n|ot tg excee
un_v. S |
Orn'era{”a Tl o e Fsuctr'l%w” o No 2% fKr un 7168 Bt 6
re ar esso whether t echr consents o P.2d 95

the act. Anderson v, Stute, Sup. Ct, R Sentence for ussoultheld too Ienrerf]
1407|F||e No. 2641). 562'P.2d 351 977? — Suspended five- eur tence

Mitigating Factors. — In prosecution first- de ree sexual assaut o eendants
for first-legrée sexual assault, defendant's [OUY r ol Sof WS rsaﬁrorove s t00

enient, wrt ree eur sen
fm”'%'rsy\\,\',vﬂtsh R(')S V'ac“r{,“.tth's 1z V?aa{t%'rd tence sug ested La tun v._Stat

gatin
App. No- 233 (Kile N 36 [File Nos. 7133 6247
33%652\?,1%5:&;1 (ezoao?rr%e?)r A:SI?I I161301 14& (?22 Fl)ﬂzéeyféme %3 late, Ct,
up her\d — ?% 01| v Bt) tgs2 %ZCdF (lJBZ ?lpg t\ﬁ) (Kile'No 6995? 055 Pzd%oﬁ%
19 76 , Duc mnan V. Sﬁd éup. Ct. Op.

Sue 11.41.486. Sexual abuse ofpmrnor in the ?econd de%ree,
g OAﬁ r; endee [ ¢o V.nits the crime of sexual abuse of @ minor In tile
degree If



$ 11.41.438 AL ASK ASI.VtlIs & 11 11m

(). . being 10 years ol age or older the_nil'endcr engages in sexual
Penelnrtron with a’person who is Hi, 11, or 15 years of age and at least

hree ryears younger t]han the offender, or ards induces, causes or
encourages a person who is 13, M, or 15Vears of age and at least three
year Xountrrer than the offender to engage in sextial penetration with
anothér person;

(2L berntt; 16 years of age or older, the offender engages in sexual
contact with a Berson Who is under 13 Xears of age or aids, Induces,
causes, Nnr encourages a person under 13 years of age to engage in
sexgtialbcontact with an(f)t erp ersl%n " ’ |

ein ears of age or older, the of en er engages in sexua
contact wr(tlh It gerson vvhg IS under 18 years of ag ear%] %

A Is entrus ed to the of enderscare by authorrt of law: or

131 the offender's son (?r daughter, Including un |I|eg|t|mate or
ad LPe child, orastepc

ern 6 years of eorolder the offender aids, mduces CUUISES,
or encourage erson wno Is und er b years of age o engage in
conduct des rrbe in AS 11.41,4551all2) =161,
exua ab useo aminor in t esecond degree is a class Bfelony.
8 2ch 18 SLA 1983)

NOTES TO DECISIONS

Prior law. — For cases decided under
Prror aw, see notes lo AS 11.41,434. Notes
Decisions,

Se¢, 11.41.438. Sexual abuse of a minor in the third degree, (3
An offender commits the crime of sexual abu?e of a minor in fhe thir
degree If, being 16 years ofage or older, the ofender engages in sexual
contact with a person Who |s 14 or 15 years Or\.ge and at least three
years oungert an the offender.

I T Sexual abuse 8fa minor in the third degree is a class C felony.
(52 ch 78 SLA 1983)

NOTES TO DECISIONS

Prior liw.  For cas e || | under
rior law, see notes to AS 1111 M. Noles
0 Decisions.

Sec. 11.41440. Sexual abuse* of u minor in the fourth de%ree
IaLAn ffender commits the crime of sexual abuse ofamrnorr the
fourtn degree If, being under 16 years of age, the ollender engages In
sexual Penetratron or sexu]al contact wrth a Iperson who Js under 13
years or age and at least three years younger tliun liic oftender.

S 11.41.445 Ciuminai. Law A 11.41.-tail

(b) Sexual abuse of a m inor in the fourth degr s a class A misde
grLcKn%E}%Bch 668 LA 1978; uni § 9 eh 102 SLA 1980; uni) 3ch 78

ect of amendments. — The 1980  report on Chupler 102 SLA 1980 (DC%
amrf1 ndment rewrote subsection tat, CSSB S 0 Sen ate Journ,i
The 1983 amendment rewrote this sec-  Supple ment No 44 Ma 29,1980, or 1980
House Journal Supplement, No. 79, May

Legrslatrve history rcpurts. — Fora 28, 1980.

NOTES TO DECISIONS

I'rior law. — For ca se S decided nder Cited.jn Storesv. Statu, Si
MV T law, seenotestoAS 41434 Notes 2252 IFile No, 35951 625 [*

0 Decr Ho dgesv State. CI. App. Op N
p ed oulden v. Sa cl, Aff No. 73301, 660 P.2d 1203 119831,
?B 0 201 Fre No. 6465t, b P 201

Collateral references. — Civil liability rty for rape or minor child. 19 ALK2d 460
for carnal knowled?e with actuol congent ~ Assault ":h intent to commit
ofgrrl under age of consent, 45 ALR 780; unnatural sex at on mrnor as affected

Allt 1 y lutter's onsent 5
Assault with intent to ravrsh or ra @ Irc TJ stat te coverrng
consentrng female under uge ofconsent, 1 chr n o as ecl re c with respect
a d n? as passed trae annrversary
Parentorperson in loco parentis, liubil- date of such uge, 73 Al.It2d 874,

Sec. 11 41445, General rovrsrons gn ) In a prosecution under AS
1047410 — 11.41.440 1t 1s 4n affirmative defense that, at the time of
the alleged offense, the vrctrm was the legal spouse of the defendunt

un
thes uses were living apart: or
% the d%?endant causeg gh SICal ?nfu 6 to the vict
Ina prosecutron uncer AS 11.41/10 — 1141, 440 Whenever a
Brovrsron of [aw definjn an oﬁense depends u}ﬁron a victim's e g
nder a certain age, It Isan affirmative defense that, at the time of th
alleged oﬁense the defendant reasonably believed the victim to be that
a?e or older, unless the victim was under 13 years of age at the time
the alleged offense. @ 3 ch 166 SLA 1978)

Sec. 1141450 Ifncest Aperson commits the crime of incest |f
ein ears. of age or older, rson_engages I sexual
penetratrotrx with anog[?rer who i relatgr? etherg?1 |t|matefy or
Illegitimate

?1 an andestor or. descendant of the whole or half blood:;

a brother or sister of the whole or haIf blood or
3 an uncle, aunt, nephew or nrecT

bl Incest s a cluss C'felony. (| IV66 SLA 1978)



NOTES TO DIV ISIONS

Death of defendant uliuted Efrosecu 423 I*2d282||% ) decided under former
gon under former section. Hartwell v.  AS 11
tale, Sup. CI 0]i” No 3911Tile No 7041,

CoJIater reerences —A|d|ng and F Hah nterccuge hetwee Bersons
ubetln% ofTense_ of incest _try o relate y 72 ALR2d 7
rleglft/e\d ocart 5ALRT784; T4°ALR 1110 Prose% Mix as accomphceorwcnm 74

Iatlons Ip created by adotl)tlon as Ru g, incest as |ncIuded within charge
\?Illthln statute regarding Incest. 151 ALR 16 ALR2d 484

%8nsent us element of incest. 30 ALK2d

Sec, 1141455, Unlawfule E(Imtatlon of u minor, lol A person

commits the crime ofun awiy 0|tat|on of a mingr If, In the state

and with the |ntento producmg U ||ve perf ormance lilm, photograph

e ative, s|| newspa , magazing, or other printed matenaf
visuall nPICt? the conduct listed in (11— 61 this subsectlon

te person_Knowingly ind ucesorempo sachild Under 18 years ofage

to engage in, or photographs, films, or televises a child under 18 years

of age enga?ed in, tig followmg actual or simulated conduct;

1Y sextial penetration:

2) the lewd touching of another person’s genitals, n ir or breast;

| the lewd touching by anather person of echlldsgen als, ».nus,

reast;
4I masturbatlon

pestiality: o
6] the lew exh|b|t|on of the chllds%enltals
hi A parent, Iega guardlan 0r person having custody or contrc of
a Chl|d under 1 nyears of age commits the crime’ of unlawful
exploitation of Ji It in the tate, the person ﬁgmlts the child to
engage In conduct described n (a] of this sectio ?wm that_the
%duct IS Intended 1o he.ysed in roducmg a live perrormance, film,

otograph ne?atlve 5|de hook; newspaper magazine, or other
pnnte matena that V|sua| 0y d?ﬁ'ds the conaluct

1dUnlawiul exploitation ofa |nor IS a class B felony, (!) seh 166
SI,A 1978: am 8 [ ch 57 St.A

_‘
D_

0

Cross references,  lon CIMIIIll'- magazine that depicts such conduct the
Ininiium_nf cliibl [i"rii"i:i;ililiv, =:1 AS  person,” substituted "18 years

[l gars’ in two places an uddcd the

ect_of iimmlini'ntH. Tl ||?St illowing actual of simylated conduct" to

JilliFIalmi'lit, iii Mibi'i imn on. subs!ittiled  the end. all In the Introductory paragraph;
"magazine. nr ollier pimlcil niitiMi.d that  substituted “lewd" fur "obscene” lit pura-
visually depitivll listed in 111 |'luphs 12>, B1 und Hit ~mill deleted
ilii nl This Mile eelinti. llie [ii'Miii" Ini" "in TCFIIﬁC precedlng "bteUsl" 11 paragraph

18

(3 ). The amendment ohm rede5|?) ted

S i s

NOTES TO DECISIONS
Applied in Qunllc v, Stale, Ct.
%pPSS ?KHGQNO 56661, 652 PZDdJ 48%

Sec. 11.41.460. Indecentex osure, gAno ender commits the
crime of Indecent exposure if the offend |ntent|ona exposes the
offender's genitals to another person with reckless disregard for the
ot;fresn)ﬂve insulting, or frightening effect the act muy have on that

bl Indecentex osure before a person under 16 eursofacr;e IS aclass
A misdemeanor. Indecent exposure before a Spers n 16 years of uge or
older 1s a class B misdemeanor, (8 4 ch 78 SL

Sec. 11.41.470. Definitions. For purposes of AS 1141410 —
11.41.470, unless the context requires ot erwise

1) “incapacitated” means temporanK mcaPabIe of appraising the
na ure of ‘one’s own conduct and physically unable” to express
unwillingness to act;

2) "victim™ means the person alleged to have been sulyi cted to
sexual assault in any degree or sexual abuse ofa minor in any degree;

3) "without consent” means that a person

A) with or without resEtlnH IS coerce . by theu eﬂfforce 8a|nst
U person or property, or by the express or implied threat of death
Imminent physical inju g r kidna plng to be inflicted on anrone or

SL(R) 197ésmea acnﬁe %sare Lé% ofan act of the defendant. I8 3ch 166

Cross references, — For dcfinit | i 'Lif suhstnuded ongs own conduct und" for
terms used In ti:s tifle, sec AS 1181, J. "his conduct and is" in paragraph (It und

Effect of amendments — The 183 deleted "imminent" preceding "death” und
amengment deleted 'timt u persor. is" preceding “kidnupping” In paragraph
preceding “temporarily incapubb.’ and  (3|(Al.

NOTESTO DECISIONS

é\@ahe%sln hléchols(%ult9 e'*é %)9 e E |\éVood al te Sup[*CI Op.
§8Uuney tule ?

59 (F’Me No t56t1161 |66/§ P2d (1 d 9823612 C|t5d3 'PF II|-IartIey . |t53t.|*2B '10?2‘
TENTRS ahoptUte: PP BRg- 262 g (Fle No- 917l 653

49
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it 11.51.100 AL AHIA STATUTES it 11.51.120
Chapter 50 Syndicalism.
Repealed, $21, eh i, S1. = 10. For Law on terroristic
threatening, m IS 11.56.8W.|
Chapter 51 Offenses Against the Family.
Section Section

100 Endungering the weltare of a minor  130. Contributing lo the delinguency ofa

120 Crrmrnal nonsu minor .
125, Fra>| ure to pernt) visitation with n 110 Unlawiul marrying
Inor

Collateral refer — 10 Am. Jur.  10C Bigamy, 5 letscrj 43CJ.S.
2 ||gumv | e sed6 17 Am U, 20, Inférnts,_ §5 107 21, 98: 67 C.J.S., Porent
Infants, % 5-71: 47 Am Jur. and Child, 55 41. 165-178.

2d JuveaneCourts Etc. 5 63-70:59Am.
Jur. 2d. Parent and Child, 99 45, 50-87.

n vj

ALAILIOQf Enmmnflrinfl  walfariLofa mrnonfla?
son commits the crime of endangering the weltare ofa minor If, bein
a parent, guardian, or other person [egally ¢ arged with the care of
child under 10 years ofar%e the person intentionally deserts theﬁ
In any place urider circurfistances creating a substantial risk of physi-

ot
Cbn]urgngangeeﬁng the welfare of a minor is a class C felony. (§ 5 ch

Collateral references. — Lrabrlrtrr] causedb r t' negligence — modern
parent for injury lo unetnnncipuled child  cases, 6 1066.

Sec. 11,51, 12? Criminal n gort tfers n commits the
crrmeofcrrmrna nonsup ort if, erntf person legally charged v/ith the
supportofach | under Fearsotaqe tho person tarlswr out lawtul
EXCLISe o pr AYY o}n ?]ugport q
sed In this section "su (ﬁbort includes necessary food, care,
clot |n sheIter medical attention, and education. ThereIs no failure
toProvrde medrcal attention lo uchild ifthe child 1 tr)]rovrde P eatment
Iy by spiritual means throu h ravor |n accor a ce with the tenets
g ctrceso arecognrz rc orrgrgrous denomination by an
accr drted practitioner ot techurch or genomination,
; 8) rrmrnaI nonsupport is a class A misdemeanor. (1) 5 ch 166 SLA

1 11.0L10

CIthINAl, [.aw v 11.01.120

NOTES TO DECISIONS

Editor's notes. — Thu cures cited in the
esb low were decided un d rformer AS
11,35.010, 11.35.090 and 11.35.100.
A father has . u primary
continu ng obligation to supp ort hrs
hrd hansnvSuteS dOSD
1% 7 (File No. 1309), 491 1>.2d 759
And the innbility of u father to
gage in. hia chosen trade muX
xCuse him rom th at o tr

03

han en v, State, Sup. Cl. Er
File No.. 1309), 491 P2d 759 (1971).
There is no room for ﬁrofessronal or occu-
pational rrde wher edutyofchrld sup
ort |srvove Johansen V. Stule, Ué)
B No. 746 (File No. 1309), 491 P.2d

Former sectron Included persons
gost Ivorcc ob |§rat|on t0 su port
ge Johansen v,
746 (File No. 1309), 491 P2d 759 1971
Applicability of former  statute to
Hulatrve fathers uf |Iegrtrmat chil-
ren. — eeSLW v. Alaska Workmen's
L Sup. Ct. Op, No. 736 (Frle No.
133 490 2 421 71
The ur 0se 0 contemﬁ
ceeding fornon ayment of child
ort decrees IS to coerce the d% en an to
ay maney. It 1S nut to punish him for
gastfarlure t0 pay. Johansen v, Stute, Suy
p No. 745 (File No. 13091, 491 P.2d

Alasku statute, classify indirect con-
teﬁr pts for nonsué)J)ort as a crrme
[

ohansen V. State

PR 13032 15193 Sko 19 740
%nd ajury rral rsnvnrluble6 J(Ehan?\len

u ile No

309%491 Pyt Bl 3

Rfl edefendantasserts liut he lucks the

a

C

i
triu
759

\_/O

d support, t isentitled to v
Ion |II issue. Johansen v. Slate, Su;r
Cg OB No. 746?F|Ie No. 1309), 491 P.2d

Proce ural nspects of contempt pro
ceedings in non%upport cases. p—pFor

delineation uf the procedural as gects of

contem tproceedrn? fn nonsuppor| cases
where urpose 1s %coerce e defen-
d nar?s re]rvrmance of rscobé%at}\rl)n 75%
ﬂr e el g 8 d759( 4711
Chunges of venue in nonsupport
contempt cases — It cun bT ex ected
that court earrn nonsuo}por co em
cases in the future may choose In so

ity 10 compWewrﬁ the co rts' Urof

iscre
authorrty vested In them AS22
und w grantc an e*o nue. Joh

cuses to make use of the di
| u
v, Sl)ae

tion arg
1003
ohansen
e No.

b

v
b0 o o T Do 18
Inabrlatglrto comg with a chij Id aup-

Wt or a umatrve ense,
uurnsen Vv, Sta %C o
(File No. 13091, 491°P.2d 759 971

In a contempt action the futher erI not
he permitted {0 succeed on the defense
having a legitimate reason or, excuse for
not comgg g with un order of child SHF

port wher as not magle a reasonable
eITort to emPoey r]searang cap |ty In
directions oth r the one e "has
chosen as his chief means of livelihood,
Johansen v, Slate, S % Cl, OE No. 746
(File No. 1309), 491 P.2d 759 {1971).

urden of provjng. noncomplianco
wr%hcourtord%rot ﬁrld suppoet—At
a conten]m triu, the burden of proyin
nonconiplidnce, yaprepon erance of th
evidence, th the ¢ urts d? of chil
support should lie on the plamtift, who ini-
tiates the action Johansen v, Stale, Suy
Ct. Op._No. 746( e No. 13091, 491 P.2d
759(1971).

Defendant must prove his inuhilily to
ma n|¥ with a cuurl order o{chrld sué)port

en v. State, ur% ? N0.' 746
F|Ie No. 1309), 491°P d 759 (1971).

In almost al| child support contemt
cases, the crucial issue will concern the
defendant S abrlrty lo comply. The burden

gr ofin this reﬁ pect should remain wrth
'the defendant. This is where if resegtgl
rests, In this state and in othe rrurrs
tions: such allocation oftlie bur e roof
IS apﬁropnate Johr.nsen v. Stale, Sup.
(8 0. 749 (File No. 1309), 491"\ 759

the shifting |o rthe burdrn o J)roof
entalls a partial change of the ordin

slan urd e)m ‘ ﬁmrnaq Cases. 8%
thrs rs strII advanta?eous to both parties.

the burdﬁn a tﬁr& tection | CF €S gs

Is shifte
to show by a prepon erance o t e
ﬁvr ence tpat Eer unable lo pay, Once he
as met t ||s] rden, Incarcer, tron asa
coercive inelhud, serves no usefu {Jurpose
At the same time the Tnterest o he com-
Harnant rsrecervrngmone}/\grc eﬁ

ant Is able to pay, IS protece under this

arﬁf“’rar% PRl b



8 IL@:L]:D Alaska Statutes § 11.fill 10
(61 Ihe person recklesslr creales a hazardous condition for others by

an act which has no le
toa

ustification or excuse; or
17% the ollender inte tronaII exposes the offender's bullock or anus
other with reckless disregard for the offensive or Insulting effect

the act may have nthat erson. . .
gh?/&s Zed In t rs sectfon Qnorse is “unreasonably loud" | con-

sidering the nature and purpose of the defendants conauct ar 1 the
frrcumstances known to eend%tt including the nature of the

ocation and the time of day or ni

the conduct Involves U gross

eviation from the standard o conduct Oshat a reasonaple Bers n would

odow In “he same srtuatron "Noise"

c0 t tionally protected.
(: lfsor erm

0es not Include speech that Is

on uct 15 a class U misdemeanor and is punishable os

fhorized i AS 12.55 except that a sentence of rmBrrsonment if

16

Effect of amendments, — Thu 1983
nmendmerl, In paragraph lal(7>. removed
personal  pronouns and  substituted

NOTESTO

Editor's notes. — The cases cited in the
Totes below were decrded under former AS
Constrtu runglral formeI
disorderl con tstatute — See Poo
v State, ZEI 10(10 (Kile No.
2104?. 524 |*2d fi 319 ule v
Su B Ct. Op. No. 1122 (Kile No.

21- 131 532 P 2d 316 19 3
fatute cannot

rsorde con
dy eavror which, r?

cons tutlonuIIX gxem tfrom crrmrna
tinn, Anniskette v. Slate, S
p No 732 (Kile No. 12.311,489 P. i 1012

dlicemen presumed leust likely lo
he provoked. b Insofar ns Ihe theorly of
disorderly conduct rusts on the tepdency of
the actor's be avrorto[g) Hkuvroenc In
ur cr%one must su g se olicemen,
E an tram to maintain or er
e past to h rt)rovoke
sor e%res 0NSES, An[rrs ette v, Stale
'f [l) 0 732 IKile No. 12311,489

It rson rnt e ostlr rted circum-
stances that eec may Ie_punished,
Anniskette v. tate Sop Cl. Op No. 737

rmgosed shall he for a definite term of not more than 1
SLA 1978; am § 6 ch 78 SLA 1983)

days. (8 7 ch

*hullock or anus" for genitals, buttock,
anus, or female breast.

DECISIONS

(Kile No, 12311, 489 P.2d 1012 §197J8
For rscussron U sgeech ited
under ormer isorderly cond ucr stat
ute, see Anniskette v, Stute SeFo f
Nu. 732 (File No. 1231), 489 P.2d 1017

elephone call criticizin
cer. — There Is.neither legislative Ian
uage nor constitutional P wer to read
IS Fectro srncluct ng hin rtsurn )
srng t rtJ one ca rrtrcrzrpﬂ
oflicer for erformance o rso cra

duties, An sk tte v, Stale, Sup. Ct.
No 732 (Fnre No. 1231) 489 BZd 10{)2

hul an offi rcer ersonal oﬁgnded
bg een ants t one ce
rend er lhe een ants conducr u crrme

PIS kette v. Stale, uzp 132
[File No. 1231*489P d 1( ]f 1971

As to “application’ o mer AS
I40.11H0, pr hrbrtrn rn ecent posure
andexhrbrtron see E u Cl,
08 0 1540iFilcNu. 33711,5 ¥2d 786
(19771,

public offi-

V?ee 1161.J25. Distribution chrIoI ornoara h/v“he Berson

§ 11.61.120 CttiMiNAiL Law 8 11.61.125

Collateral references — 12 Am Jur, uaueness nvalrdatr statutes
2. Breach of Peace, Etc 8-4 orr}/ %nces wrtrhg sor er?

Breach ofthe Peace 55 1-16. persons or con uct 912 ALitdd 14

Farlure or refusal to obey police officer's Larcen?/ as. within drsorderAy c onduct
grr)(rjr?jru lc? movelo Zdon 1sE_tgeet us disorderly  statute of ordinance. 71 ALIMad" 1166.

Misuse of te dephones as disorderly con-

duct. 97 ALR2d 504

Sec. 11.61,120. Harassment, u Person commits the crime of
Bgrrgssment if. with intent to haraSs or annoy another person, that
112 Insuits, taunts, or ct\allengees another person in a manner likely
to pfovoke an immediate violent response;
12] telephones ano her anot fals to terminate the connectron with
ca‘ tto "upair the anility of that person to place or receive telepho.

3 makes repeated telephone calls at extremely inconvenient hoars;

makes an ano mou or.obscene telephone call oratelephone

calthat threatens p srca rngury
sub[rects another erson o offensive ghysrcal contuct: or

6] violates a provision of an order issued under AS 25.35, Oloéb
rzr?dsrrecgllq vrrr?t trainin the respondent from communicating dire

itioner.
(lb& arassme ?saclassersdemeanor. (8 7.ch 166 SLA 1978; am
§ 10 ch 61 SLA To8))

Cross, references, — For Brovrsrons see AS 12.25.030(bl.

authorrzrnalarrestwrthoutw munlincer-  Effect of amendments. — The 1982
tain cases here the police officer has rea-  amend elnt added paragruph (6) to sub-
sonable cause to believe that the person  section

has committed a crime under this section,
NOTES TO DECISIONS

r case con tr former AS No. 732 iKile No. 1231), 489 I'.2d 1012
11, 4% 03% reIuIrCu u e%al use of teIe ?I%? " )
phones, see Annr kette v, Stute, Sup. C

Collateral references, — Misuse of ofstale criminal statute]forbrddr g.us of
HW s as disorderly conduct, 97 le phone lo annoy or harass, 93 ALIMd

Valrdrty, ‘construction, und application

commits the crime of distribution of child pornogra erson
brrn,, : causes lo be brought into the state tor sale or distribution, or



- LY jau Alaska Him ;"I b 11.61MU

in lhe stale Possesses prepares, Eubhshes or prints with intent to
distribute, self. or exhibit to others Tor commercial consideration, un
material  that visually depicts conflict described under’ A
11 11 155“ knowmgithat the Rroducth)n of the materhal involved the
Use of a child under earso ewoen%age In the conduct.
tht Thlssectlondom netaip% ucts that aré an integral part of the
exnibition or per0|manceo otion picture It the actsure performed
within the scope of employment by a motion picture operato OrPrOJEC
tionist employed by the dwner or'manager of a theater or other place
for the showm? ofmotion pictures, unleSs the motion picture operator
oec joni
as a Ehnanmal interest in the theater or place in which

e or
?1 auses the performance oy motion picture to be performed or
exhi t h|ted iNI'[hOU'[ the consent of the manager or owner of the theater
oro er place of show

LF))lstnbutlon otn gnld pornography is a class C felony. (§ 2 ch 57

?ross references. — Kur crink (if
un ful exploitation of a mine- S

Sec, I1.til.130. Mjse- .at involving a corpsg, (u) A person
commlts the crime of mf~~ act involving n corﬁse If
) except osauthorize- y luworinan merge cy, the person inten-
ttona a/]dlsmters removes, ‘conceals, or mutilates a corpse;
e person enga ges 1n sexual penetration of a corpse; or
3 the person detains a corpse for U debt or demand or upon a lien

%B ﬁ/hsconduct involving a corpse is a class A misdemeanor. (S 7 ch
166'SLA 19781

Colluter-'l references, — 22 Ain. Jur. — Liuliility in damages fur W|thhold|ng
2d, Doud Uodies, %347 -50, corpse Jrom relatives, 48 AlIMd 240,
25A C.J.S. Ti-ud Undies, SS 8(2i-814). ity, construction, an application
Action at law for desecration of grave, of statutes makmg it a criminal offense to
172 ALR 554, Bntgtreator Wri n%ully dispose of dead
Immunity from liability for unlawful body, 81 ALIM
treatment ofde uI body in operation of hos-
pital by stale or 9overnmental unit or
agency, 25 ALR2d 244

See. 1161.1-10, CrueIIY fo anlmals (a) A person commits the
i eofcruelw toanlgn s if teJ)
intentio aly Inlicts sever and prolonged physical pain or
ring on an animal
? rec ess neglects an animal and, as a result of that ne%lect
causeslthe death o fthe’animal or causes severe pash or suffering lo &
animal; or

D

a st.ui.i iij

t3 kills an nntmul by tho use.of u decom ressmn hamber.
b) It1s a gefens t}oagtosecutlon under (a)(1) or (2) of this section
thnt the con ucto the detendant
1 conformed to accePted veterinary practice;
was part of scientfic research governed by accepted standards; or
3 was necessarily incident to lawful hunting or trapping activities.

¢) In this section, "animal" means a vertebrate living creature not
a human belntt; but’ does not include fish.
(%13 Cruelt ﬁantmals IS a class A misdemeanor. < 7ch166 SLA
am § 18 SLA 1y80; am § 20 ch 59 SLA 1982)

Effect 0." amendment*. — The 1980 me(ty now lie found in AS 11.61.145.
amendment rewrote the sect Iucr}t refgrences—4 Arr. Jur
1982 amendment mserted '(aid Tor 2d, Ani
(}b ) of" |n the introductory language of 3 A 0.5, Animals, 5 99 |V
su sdec on (b Ciuclty in trapplng animals, 79 AUt

Editor's "flotes, — The provisions of 1308,
parag ra hs ( ZE andg of subsection tal as ~ What constitutes statutory ofTense of
|t eX|std prior to the 1980 amendment cruelty, 82 AtIMd 79

Sec. 11.61.145. Promotin nexh|o tit*r "f fighting unima
A Person C mm?ts the cnmego promotllng un ex%q)m n 0 ”ftghnhc_}
animals if the person
( g owns, gossesses keeps or trains un animal with intent that it be
engaged i an exhibition 0 flﬁhtlng animals;
é) instigates, promotes, or fias a pecuniary interest in an exhibition
hting"animals; or
3? attends an exhibition of flghttn? animals.
> The animals, etﬂmpment vehicles, money, and other gersonal
property vised by a person in a violation of (a)(1) or 12) ofth| section
shﬁll behtorfetted to the state if thg person |s conwcted ofan ofTense
under this section.
#) In this section, "animal” mean avertebrate living creature not
Uman being, but does not includ

of

d) Promotin un exhibition of fighting animals
1) under (a ﬁ) of this section |sac|assCfe|ony
2 under (a 3 of this section is a violation for the first offense and

aclass B mlsdemeanor for the second and each subsequent offense. (8 2
ch 78 SLA 1980)

Sec, 11, 61 150. Obstruction of hlqhwuys agAperson commits
the crime of obstruction of highways 1f the person knowingly

ﬁéll Iaces %rotps Or permits todro onahlghwa uny substance that

wayaosru ntial” risk of physical injury to others using the
Zg renders a highway impassable or passable only with
unreasonable i |nconven| nce Or huzaid.

v



s li.uiJyu Alaska Siaih tiin § 11.65.030

In) Ct'intinal pussessior. or explosives [ & . ,
3 cIassAfpﬁlony It the crime Intended  is murderinany  degreeor

% PR Iags H felony, if the ¢rime intended is a class A elony,

3t class C felony if the crlme intende |sac(?ssB elony;

o[ >class A misdemeanor It the crime Intended IS a class c felony;
cluss B misdemeanor if the crime intended is u class A of class

5
B misdemeanor. (§ 7 ch 166 SLA 1978)

Collateral references. — 11 Am. Jur. tV, ses .nti uf bomb, mnininv cocktail, or
2d, 21[%x losion* ~ and " Explosives, |m a dgwce afcriminal - ofTense, -2

35 C.J.S., Explosives, i 12 AL

See, 1161.250. Unlawfulfurnlshln%ofexploswes (YzAperson
commlts the crime of unjawful furnishing of exPI03|ve3| he person
urnlshes an exgloswe substance or device'to another knowing that the

other mten s use the substance or device to commi _a crime,
) 978)n awful furishing of explosive™ ;2" chtssC felony. 1§ 7 ch 166

Chapter 65. Offenses Against Public Convenience.
Secs. 11.65.010 — 11.65.020. IRenumbered us AS 30.50.020 und
3050.010.1

See. 11.65.030. Tamperin% with posted notices IRepented, $ 21, ch. U
66, SLA 1976
Chapter 66. Offenses Against Public
HepUli and Decency.

Article }
3 it o, I Oy G 1 MIKE- 1160150

Article I. Prostitution and Related Offenses. \)
Section Section
toil. Prostitution 130. Promoting prostitutionin The  third

110 Promotm rostitution in the lirM egree
. (0|r?|burat|0n ofcertaintestimony

120 P|o%otm rostitution ill the second e.plire
deg i 51D ?}n[m n*

ft 11661P0 Cklmin'al Law ft 11.66.110
NOTES TO DECISIONS

Municipal ~ _ ordinance* ~ not  would support an inference that the le
rohibited, — The enactment of h islature 5°“§ht t0. encourage men d?o
rticle doe* ot profibit mumupal patronlze?ro t|tute* %rtoth reun;{ln

ordinance* penalising the solicitation” of  cation in tliis art|cet at the legislature
prglslttnutes yﬁgrtgtglev cusftggfgrs Munic- soughtstat|eW| eun|f0{m|t |'\r}| re uatlr{
0 I\Yo b ane o 0t "0 C?”A%]'S}% senu feiions 507%”'626’“3
B 44 13 3 0s. 7094, 7095 657 P.2d 407
There |s nothmg in this article which  (1983).

Collateral references. — 63 Am. Jur. Va||d|g/ and construction of statute or
2], Prost |tut|0n o 1et seq, ordinanc 1proscr|b|n sol‘cn tion for
Disorderly Houses, 5 1el seq.; urposes. of” prostituton, _felness, or
13C Prostltunon 4 Tet seq. syjanation — modem cases, /7 ALR-Td
Const|fut|0nal|ty und_construction of
pandering acts, 74" ALR 311,

Sec. 11.66,100. Prostitution, (a) A person commits the crime of
rostltutmg IT the Iperson engaa?es In or-agrees or offers to engage in
exuur conduct, in return for

(b) Prostitution is a class B misdemeanor. (ft 8 ch 166 SLA 19781

NOTES TO DECISIONS

Common law. — The keeping of a plete when an of er is extended or an
h||wdv|mt|se wa% a misdemearor aJ 33reememma [} o? Hsexua? con-
common . law, ereas formcatlon un ct in return for u eeg ﬁm gv State
Emfntunon were not. Elcazur v, nztd I(*:ktZdA[l)ESJSO(p 0. 221 (Fi 246), 658

tales, 16 Alaska 581 2 %d 385 (9
Clr 19561 ecided under former "AS  Proof, — Customerstesnmonyllun he
greed lo purchase sexual fﬁvorﬁfor sgm of
Th|s sectlon is not nreconchable 00, his testimony that he charge
wnhamummpalordmance rohi |t|ng urchase price using his VISA -ord, un
tile solicitation of (istltutres Zputatlv PheVISA harﬁeshpnself were all highly
customers Mumc Itﬁ/ An OragN Frobatweufw ethFrun greement or gffer
Afualo g[]) 0, EFle 0s. Oengaa e In sexual condugt In reurn ora
7094, 70?51 657 P.2d 407 (1 fee was'In fue| made. Guritmy v, State, Cl
Actua payment uf u eu is not A 00 No 221 (File No. 6240), 658 .2d
required; unact of prostitution is com-

asz%'g'?atﬁéa' {Xfxrencesso Prostitution %mgoéal\ﬂttlrggges 18 ALH 186; 66 ALR
Entrapment W procure  women for

Sec. 11.60,110. Promotlngr[Prostltutlon in the firs de%ree <a2
ﬁetrﬁgnp%%rgnmlts the crime of promoting prostitution in the ftist degfee



) 11.66.121) Alaska SiaU'lLs S 1LUU.1U
(Il mduces 0r causes a person to engage in prostitution through the

US& asoifer than a patron of a prostitute, induces or causes a person

J g ears of age o en ge in %ro titution: or
? Ces or causes ag erson in that persons legal custody to

W na ?%%E&‘JH%H under ta)gr of this section, it is not a defense
that the defendant reasonably believed that the person Induced or

caused lo engage in prostitution was 16 years of age or older.
F Exce tgasg rovi%trerft a oftﬁrss sect erzon prorﬂot?ng prostitution
in the Arrs dergree IS

Convicte underfa” fthis sectron IS urlégg)faclass

(telony (8 8 ch 166 SLA 1978; uin S5 1,2 fh 50 SL

Effect of amendment? — The 1983  <diufthis sectjon" to the begrnnrn(gofsub-
amendment added "Except an provided in  section Ic) and added subseCtion <d

NOTES TO DECISIONS

For cusc construing former statute Sentence forprocurement ph eld.—
Prohrbrtrn% im ortrn? or exporting Slate, Sup. Ct Op. No. 1450
emulcs f r r mora Cour(goses see (FrIe No 2794) 565P2d808£19771
Slate v. Adk t For cusc construing former stalulc
(File No. 6201 403 P2 673 <19651 concerning necessary. evidence for

For “ease constru % ormer Pro prostrtutr orse uction, see Johnson
cure Ient stututc, see Johnso le, v. Slate Lép No. 832 (File No.

Op No. 832 File No. 1338), 501 1338), 501 2) 702 1972)

P 702(1072)

Collateral references.— Trans ortrng Womun conniving or consenting to own
fgegrgalefurpurposeofprostrtutron L ALR transportation, 81 ALR 376.

Sec. 11.66.120. Promoting prostrtutron in the second degree,

(a) A person commits the crine of promoting prostitution in the'second

degree If the gerson
) “manages, supervises, controls, or owns, either ulone or in associa-

tion with others, U prostitution enterprise other than a place of prosti-
Broocures or solicits a Ratron for a R dpstrtute

<0 Promoting prostitution In the second degiee is a class C felony.
4i 8 ch 166 SLA 1978)

ca!

* 1166,131) Criminal Law d 11.66.130
NOTES TO DECISIONS

For case construing former statute re using to |ve|nstruct|0n requrrrn state
rohrbrtr? soliciting” or Biocurrn for rove, rostrtutron trPrrse
rpose 0 rostrtutron see. Plus v. tate, qu ved in cuscwuso an on orng natu, e
B 901 ile Nos 3529,  Garibuy v, Stat ?
350 508 2 966 99 (File No. 6216) 658P2d 350 11983
Instructron — Trial colrt did noterr in

Collateral references. — Separate acts titute as separate orcontrnurng ofTe-nsesof
of taking earnings ofor support from pros-  pimping, 3 ALRIth 1195,

See 11.66.130. Promoting prostrtutron in the third degree, (ag

erson commits the crimeof p rometrn%; IEroatrtutron in the thir
de ree If, with Intent to promote prostitution, the person

manages, sugervrses controls, or owns, ertheralone Jjassm

lio wrt ers, a place of prostitution:
(2 asother thana atron ofa rostitute Induces or causes a pei
16 years ofa?e or older to_engade in prostitution;
(J as othe thanaprostrtu e ecervrng compensation for personally
rendered prostitution services, receives Or agrees to recejve money or
other roperty pursuunt fo gn agreement or understandrng thut the
mone or other prop erg/ erived from prostitution; or
il eﬁn ra Iessern conduct that institutes, aids, or facilitates a prostitu-

10 otr rostitution. in the third degree is a class A misde-
meatror rr:tthGG SLA 19785] !

NOTES TO DECISIONS

g United States, 155 F. 38 IUtli Cir. 1907%
rmerAS  For case construrng ormer statute
10.110,  prohibiting em rt/ nt in a bouse of
) prgsttrttuttron orlrﬁr gon thSetePrnrsngsota

rostitute, see Johnson v. Stale, Su

[t o BT et a8 R %)
cuzarv. Uni 197

n law es

AIaska 561 211 K2d385 Ih Cir. 19562. For cuse construing former stututc
Lessormuy be uilty us keeper. — [f rohrbrtrn importing or exportrng1
U man le ses | house to uwoman inbe Temales f r munoru (r)ur(groses se
kept as a bawy ouse orpurposesorpros tute v. Adk t B
trtl]rtron und rt rs eﬁt orsuc ur ose!, (File No. 520% 103 P2J 673 11965).
ltos nc'?un”z‘”teu%e B t’és 0 oplyse Constting lofmet Suty
9th C nrtegSagesp %3 f9|h cir. 1919¥
As w? s ‘agent of lessor. — The  For cttse construrnP former ululate
E enl of an ower, w 0 rents a house Phrohrbrt ng a male's vrng with or on
% at It |sto he used usa ouse of  the earnin so nprostrtut sec Dunn -
Frostrtu ion, und "’ |ti( It 15 S0 used, mug he Stale Sg No. 109 tFile No 73"t
ound quilty its u keeper.” Itoscncrun 126 P.2d'9

—=

buwyouso wus a

93|97



§ 12.05.010 Alaska Siaiuils § 1210010

Sec. 12.05.010. Crime  commenced . outside, stntc liul
consummated inside. When the commission of a cnme commenced
outside the state I1s consummated inside the state, the defendant is
liable to punishment in this st e even tho h n tof the stgte at the
time of the commission of the crime c fendant
consummated the crime through the mterven |on o un mnocent or

Ul t agent or by other means%roceedmg directly from the defendant.

6ch 34 SL 1962)

Lettnslattve h|ston( reports, — For _ Collateral references. — 2\ Am. Jur,
Egﬁ?haf’”pp‘”é inal bill, see 1062 House 2d, Criminal Low, 5 86

Chapter 10 Limitations of Actions.

Section Sccllon
10. Gene{al fime limjtations 30. When perio ‘hmltatton runs
20, Specific lime limitation 10. When period of limitation does not tun

Sec. 12.10.010. Generul time limitations. A prosecution . for
murder muy bo commence at an¥ time. Except as otherwiso provided
by law, no Personshal begrosecu ed, tried, or un|shed foran};oﬁense
ot murder, unless the indjctment 1s found or the Informatio or com-
Blamt Is instrtuted within five years next after such offense shall have

g 1.02 cit 34°SLA 192, am 5 1¢h 29 SLA 1962

een committed.

Cross references, — For lim |tationson
prosecutions under the |t aws, see
AS 1513120(J)andAS 15.56.130.

NOTES TO DECISIONS

p.
g |nstructed 0
. Op. sucytense — Acrimina
2d 1138 trial jury may be mstructd on the
ounds. Sup. Cl. Op.  elementsofa essermc ude'do ense wh en
i the statuteo |m|tat|ons as rUJt?{t
esserofsnse gt noé 8C arge 0 e
laughter

fimtt tions in_ Alaska , |s? 31131, 557 P. d 113 19761 afl on

,murder, the crime uf mansla qhterts suh Qi |erP|uuuds sup. Ct. Op No. 1465,

jecl to U P"e-year st tute o P.2d 102 97721

Pad . Sta Ie Op.No. 1813 (Kile . Where defendant was charged witli first

No 35611 gd 50 1,87 deoree mu Jder and the sta ute of limi-
Defend nu uz not lie con%ucted uf tations hy

tlmcburrc Iess rincluded ense — manslaughter, while the jur sou nut

Just usu fendant fpta nut he ¢ ar?e]d IAe Instrugcted that they | t defen-

with U lime-barred offense, lie may no ant gmﬁy 0 manslau een uhnl

convicted uf It, even US a lesser ofense wus entitled to un InS ructlon on t

run on i e lesser ofenso of

5 12.10.020 Com; OP CItIMINAI. Procedum: S 12.10.020

mitigating  effects of passion and 2
Rrovgcaugn reﬁuumg tho JFl)er to acquit Wacﬂlsacbml cecssue nwy/?\ﬁhou h most
Im if he presented stich evidence in n- Courts have eated the waivabift ¥ ISSUe
(}lon and the statu dld not negat as degendent gn whether a sta fute is
e V. tate SU% 80 jl ? ite treate 09Juns ictional or as an affirma-
557 P.od 1138 (1976) niTd on  tive defense, this urbitrary, distinction
S’ %“’“”ds P CL Op No 14ss 566 shou he e 1 favor, o) 2
A Sat h uf limitations can e uageyo(% the a %Fcabﬁe Statute 07 ||mn|-
walved If the trial court determmes that  fations und the public nolicies be ind |t5

he fﬁlowm Prere uisitesh aVﬁ been met  enactment. Pag é)v ta[p U
[) The waiver Is knowing, inte ﬂeﬂt and 1843 (Klpe No. 3564), 594 Pgd 60 f979
By Sl DL SH8 et s

which”is timc-bu

COUHSGF M Ha defendant's walver does not waive the efenseo?thts sectiop.
does not han |cap hIB defenﬁe or contra- Padtev Sate SUB L 80 N 6 K|e
Il

vene any “other’ public policy reasons  No. 3113), 55
mot|vat|n? the enactment of the statute  gther 1%0 ?ds %up Ct. Op No. 146

Padig U 0. 1843 (File
5ske) o1 b &b “ﬁorele(vam P4 U2
lllnowm ly &@731)732

as  fo

Smce et!endantswatvero
statute 0 ||m|tdat|ons waf

intelligent] voluntarily entered” it .

was mgu dc fi 10 detend antsbenye fit and after NOSta% 'He”fﬁg’ v.3%t7utesfu ,§
csabr i s ndSencets (Ml S iy 0 T
(8asons un er? ing crimindl statutes ‘% 3L (File No. A-164), ° P2d" (1984]
limitations, the su erior court possessed  Cited in Marks v. State, Subp. Ct. 06p
JH& Sd'ccté%'teh‘) e%“pt%deth'%da”c Sarslecn e N foT, 0, o clalf, 498 Rt g8
manslaygher ater t e statute 0 ||m| [Klle o. 1538), 504 5 537 (fg?ZS)'

tattonslha d run, Padie v. State, Su %
p N)o 1843 (K|Ie No. 3564) 594P d 50

(191

IIut ru) refere —21 Am. Jur.
nm?na Law, §n§2e3S
22 CJ.S., Criminal Law $ B et seq.

bp«olflo *Ini»dImikatian”<a) Even if the general
time imitation has expired, a prosecution for any orfense’ whic
includes a material element of fraud or breach of fiduciary obligation
ma be commenced W|th|n one eE;ear atter the dlscover the offense

reved party or erson who has legal aacu to rep-
rg/ tent %ga ;nevgd pyrtﬁoy al
l

duty toreport eoffense
IS not a parly to the orTense, b ut?n noc)aseshgﬂ this provision exteng

th enodo imitation otherwise applicable by morethan three years.
h) _ Evenifthe general time limitation has explred a prosecutlon for
an oﬂense hased R]on mlsgondu]ct in offlcetgl %u lic officer or
epo ee ma eco menced Within one vear dfter scove of the
ffense b er n avmgadutyto re ortsuc ofTense, utln no case
ha|| th|s row jon extend the period of limitation otherwise applicable
y more than three years.



& 12101 At vie,\ Siahiiiik 5 21000
a/r? Kven if Un eneral Linn; limitalinn Iras expired, a grosecutron
er AS 1L 1. 11.41.460 for an offense committet against u

gerson underllreageo Hi may tiecniiiyicnced within one earalter the
rime Is reported apeaceo |cerort e Olperson reaches he age of 10
whichever occurs first. This su sectron 0es nat extend the period of
hén étla/tronggg)more than five years. t5 1.03 ch 31 SLA 1962, am § 7 cli

0 s e vrcnccs — Foru plr brIIX Effec’ uf amendments. — The 11)83
ofg meoion, see § 11 ,SI amendment add dsubsectron (cl
1983, he Temporary and Specr Acts

NOTES TO DECISIONS

Sla | linS Iat e v. Urinkley, CI. App O
%184' (Fre NU. A-1641,y P[Z)g P

Sec, 12.10,030. When gerrod ?flrmrtatron runs, H)An offense is
committed erth r when ve%/ ement occurs or, I a legislative
Purpose ) pro | |tacont|nur g course of con uctparnyap ears at
he' time when_ the course of conduct or the defendants complicity
}Qeroenlanmlrstt g%lrmrnated Time starts to run on the day after the offense

(1A prosecution is commencedertherwhen n indictment is found
or when'a warrant is issued, 8rovr ed that suc warrant IS executed
without unreusonuble delay. (8 1.04 ch 34 SLA

NOTES TO DECISIONS

Warrant reaourrem nts. — Subsection and fourdays later was defendant indicted
tivl and AS 12.10,0401%do not require that ~ for his failtre tu appear the |ssuance of
a warrant ase on an rn rctmen the warrant constrtute a 0nen ing Rros
Lform tion, or oth erc argrng F %rl ecution under A ich
efg |s tolle

re t estatthte of |m|tat|on when combjned vrﬂth t e frndrn of the
|ts |ssuance Shaw v. S Bg 0p. trraI court tluit n ersu se?tronjnp there
0 (File No. 5011) 031 Vot IMI  was a reasonable basis ela

In
xecuting the warrant to toll the statute of
Reasonable delay found. — Where ﬁmrtatro S, was suhlrcrent to bring pros-
?efendant id not ap e%rforsente crng on ecution of the offense within the frve -year
elony convictions and the tria ft Perrod allowe the stau e of ||m|
issued a bench warrant for bis failure atjons, Shaw v. Slate, C* Bp g
appear, yet not until six years, 10 months.  (File No. 5311), 634 P.2u

Collatera| references. — 21 Am. ltir.
2d, Criminal Law, § 15/

Pi

5 12.10.040 Com-: ok Cuiminai. I'kotkiiukk S 12.20.010
See, 1210?40 When period oriimitulion.does nui run. (a QTh

perrod of limilnlion dogs hot run during uny time when the uccuse
wrt |d% ?urpose to uvoidl detection, apprehénsion, or prosecution, Is
oy

he state or IS absent from th accused's usual glnce of abode
wrt In the stale, hut In no case shall this provision extend the period
of imitation qtherwise applrcable by more than_ three years.
The period of limitation does not run durrn% any time when a
rosecytion against the accused for the same conduCt is pending in this
tate. (§ 1.05°ch 34 SLA 1962)

NOTES TO DECISIONS

Wurrant  requirements. AS and fourdaysluter wus defendant indicted
12.10. 030%>J and subsec%on Ibg ' do 1H ﬂr III's faildre to uRPenr the Issuance of
regurret |a warrant be based on un the warrant constr ted a ending pros-
indictment, information orotherchargrng ecutron undersu sectront whrch when
dor:t“nerg before the stat thteo limitations  comb |n% with the find |n% E)o trial

0 Kt ts issuance. Shuw v, State, Cl.  court that under AS 12.10.030(p) there
SD 0. 50 (Kile No. 5311), 634 P2d wiib a_reasonable basis for in
381 executing the wurrant {0 toll tho statute of

Pendrngprosecutronfound —Whero  limitations, wu? suf |crent to b rrn\9 pros-
?efendantdrd not appear fur sentencing on ecutrono the offense within [k IVe- enr
e|0n§ convictions and the trial court period al owe te statute o
Issued a bench warrant fur bis failure to tations. Shaw v. Sfate, Ct. I-Pp %
appear, yet not until six years, 10 months. ~ (File No. 5311). 634 P2d3

CoIIntcrnI reference — Necessity of
ullcgrng “r ctmento information ||m
tation-tolling facts, 52 ALH3a 922.

Chupter 15 Parties.
IRepealed, § 21 ch 166 SLA 11917?.6Iior present provisions, see AS

Chapter 20 Bars to Actions.
Section Section
10. Conviction or ucquillul elsewhere as 40. When convrctron oracquittal is a bar
to other offenses

ur
20. When acquittal or dismissal isno liar 50 D.smissul ns bur
30. When acquittal is i bur 0. Discharge of . detendant as bar

See. 12.20.010. Convrctronora}c uittal elsewh re as bar. When
an actcharged asacrime is within thejurisdictjon oft eUnrted States,
another state or a territory, us well as of this, state U conviction or
acquittal in the former |sabar to the prosecution for It In this state.
§ 111 ch 34 SLA 1962)



& 12.'15.020 ALAKKA SI'ATUTKH § 12.#15.020

nd amounts on (hi¥ chacks, includin Corroborating evidence need only be
those tothehutlEe}ehd anﬁhassr%stek i s fficicnt to Induce n the minds of the
”“'”% g.checkst TOUth e chec jurors a rational belief thul the uccomplicc
lector, Coulti have been 1ndicted anil un Was s ea | éhe truth when_he impli-
dS for “the offenses of which the careq gn nt|n thecnmmalevent
efend nts were ronvna olid was 1| Anthon v. State. Sup. Ct. 0 1025
Wﬁ]lcg }Jmte ates, 218K 2 (Klée(lj\l 1774? 521ﬁP02d 4%6?1974? N
vidence wus sufficient to satisty the
ac'§3Ct5I| Seh°w'”<9 ervgl'mte?tses evnvaﬁy it etuony é?%Pe'sr%me”ét ) ChoBgiton
v, U i

ness {1 ang Ueiend No. 384), 391 SR ool

ove te uel of arizi K|n
Bm[ders was st enoughgto sﬁon?th “% Ina rosecunon for unnatural carnal

Iat|0 there was ample corrobo auon

conspired in a prearranged plan t commn s

([]he Bartﬁjcu rpcnﬁ (V]thw ich. defen- 3?‘6”? a%c%r?p esategtml%n 26C1A{<'52

ant wus C arge or that he in any 37 (9 C” cert 'é enied. 360US

manner ajded, a etfe assnted orpart|0|- 91hg 795 83 L Ed 2d 1535
rehear S. S.Ct.

ated In thecnmma acts. Taylor v, State, A
Suzo g Ot i TRl e %L'”Edde” 96%&) 851, 80
Eat \9vnness Iater d|sgosed ?fthe séolen alll)levl?nggun closrsr% oraotfe ’ t%rsrtol%eoon% s%
000S nowmgt% re stoen id notgo'lp | .~ That It was error for the
ake him an CCOZIEIKlT?\Yoer7 i ourt\?alow uncorroboratedtfstlmon t0
BB G 985 NO (Kie No. 107 % o eJuryJ?nn |sgsH1ee%rtopgryaralse b;
Ewdencenotconnec ing defendants otion ud
SR, -
Section inupplicpplo to grand jur
flén mor t ans <£W ano ortundly %f roceegpn s, p_p THE secti ns evﬂéle
efendants t° ave. commite B fe unement o corTo orauon is
crimes ohconnectt Jegw wnp tge ger etru- magphca e to ran Jur;\{ ﬁrocee %f

e Geeneas i e Commisaon e 1
st LNt Ba it

%%d Stutes, 27

ence, indictment muy be returned
Sufficiency 0f corroboratmg testi- wrtlhoutcorro oratnmn of uccotnplico’s
R CO"O oratin hesumony IS N0t testimony, — There is to_requirement in
SUJ “t't It re U|tres e Inter etat| N either Alaska's Code of Criminal Proce-
e %IFSC ”&no eHnﬁgd ales 273 ture or|n|t‘§il|cu|csﬁéngm{rggtllFr’nrgrc]eduree
% % th \{9 corroborated % ?o E an Indictmen e

utor iremenl o
corro%oranon t|sysat|5|(m when the groper?y ret%rnzeEMern % Sta‘e up,

corroboratm idence (ends lo Inglyce in

the min Sug(gev ’urors(n ratio a? Ihf 1487ce1r8t| eEde 2(13%8%59 17%
that the uccomplicc was speal |n Applled in ta
truth when he|mP icated [he defendant n 1979

the crimnal everz limniick v. Slate, S uz% 1755 1'979%

EsQRahp 632Kl No 10667 473 P

The corroborr]atlve evidence fulfills tn
re?unement that it tend to connect t
defendant with the commission of the
crime. where It serves as a means of
i P %fcc%“r%#ﬁ‘éé’ s n
speakm%the truth when he implicated the H864}85 (Kile No.
defendant in the criminal event. Pulakis v

S1ate Sup, 1t O No.619(KieNo. )

8 1*2.45.030 Code ok Criminal Procedure 0 12 <5.0-15

Secs. 12.45.030 — 12.45.010. Evidence required in certain cases.
IRepeaIed § 21 ch 166 SLA 1978

aL|IA4» Brlﬁ nee b s«x#tal F JurX In-triuU-o/
9 U W Wlwit nhn ommlt a) In prosecutions for

me cr F xual assault in ané degree or an attem t to commit
sexual assault In any degree, evidence of the complaining witness
prevmus sexual conducts all not be admitted nor reference made to it
Lhe presence of the ur¥ xceet das prowded in this sectl n, Whent e

defen ant seeks to admit tne evidence for any purpose, the defendant
Ppyfor an order ofthe court at an tlme before ordunn the
tn Iﬁ)elmlnary hearing. After the aP licatjon IS mad P It

shall co ductaheanng Inc mera to getermine thea missl |||t the
evidence. If the court fingls that ewdence ofTered b%/ the defen ant
regardln the sexuw conduct of the complaining withess is relevunt
nd that th lg)ro a%ve value of the ew?ence offered 1S not outvvelghed

y the probability that its admission will create undue prejudice, con

3|on of the | |ssues r unwarrﬁnted invasion of the privncy of the com-
Pn Ining ! wnness t e court shall make an order stating what ewdence
ay be introduced und the nature of the questions which shall be
perm|tted The defendant may then offer evidence under the order of

fb? Ilntthe absence ofa persuuswe showm to the contrary, ewdence
comp alnln%; wjtness._sexual conduct occurring more than one
%ear efore the date ot the ofTense charged Is presumed to be inadmissi-
der this s cthn )
nthlssec complalnlngwnness means the alleged victim of
th e crime ch ar%e , the prosecution of which 1s subject to"this section.
(§ 1ch 165 SLA 1975, am § 18 ch 166 SLA 1978)

Iross refe rences. — For similar court
rule, see Evitl. It. 404(a)(2).

NOTES TO DECISIONS

In cutncru bearing before presentln% (F||e N' 683%P|657PH 1275(1983?

evidence. — In_prosécytion forattem te A p|e in Padgett v, State
sexuw assau,t n tne first degr e de en- ) 7R| 1601 Klf1 33171,590P£i432

dant's counse have moved for un in 08 V NI

camera Itcunnq eorepresentm anyevi- 2239 (File No. 43 53 628 Fp?d 574’\{]1980
dence relati g 0 the victim's Apnorsexual Kvasnikoff v. State, Ct. App. Op
conduct. Butlén v. State, Ct. App Op. N

Colloternl references. ode Modem status ofadmissibility, jn statu-
sty o A SRR Gl el o e prsemon o) comuns
pfOSQCUtIOﬂ of cotnp al un SpflOfSGXU& unchusllly, 90 ALK?d 1300,

acts, 94 ALH3d 257.



$ 12.62.(wh» At SSItA SIA 11U M p 12.62.035 5 2.62.040 Code ok Criminal PaocKinitii: 5 12.62.050

Effect of amendments. — The 1984  tyted "f AS 11 15 120, 11 15 134 or
mﬁ]f{ﬁ&en{ ntﬁm n|$.,[”||| Tfhel l% ﬁlmlﬁ rie.tr the licginiiiiig of bulimic- amendment in subsect ion lf' in para- 1U1915 1&5”1% mer 1140080 TLADA10
?raﬁt 11, su stltute ormer. AS FHO 130; or 11.40 200— 11 4? 420 oT[the
1 . or the Taws 0 anothert[urtsdtc- aws of another jurisdiction” fur "or for a
fiwtariding nny other provision of law, an interested person as ol O%raao%%emlggact‘gor'qm%gé%TS' e Ye'g'sgfnggm%'%%%mgﬁfdﬁgm gogt‘f%anu%
defined in (el ontne becton fa Tequest from the commission records S o e vaan I cunetr. ~Spcians, oted, in-this”paregraph” fo
ofall convictions involving contriputin Jo the d elnguen gofa minor
un an Sex cnmeso apersonwoh s or applies, for & position In Sec. 1%62010 Securltg/ ”ﬁfiat'ng' and purging, lal Criminal
which Iﬁ)erson has or would have Tug) rwsorgor |§ |g|narz B?wer justice information systems sh
Qver & i The commission.shal UthOle the disclosure of the gl ) be dedicat gd 0 Iaw e orct rent purposes, and pe under the
infor fathont the re uesttng mterestﬁ erson and sh ? fovide a eme?tan gtro of law ent orce gnt %en(:les unless exempted
copyo e|n ormatlo to the"person who is the subject of the request. und ? ations uduptnd under AS 1
t ectuest orrecordsunderé? fthlssectlon?hall include within u mcudeoperatt egprocedureSﬁ pproved b- %h commission which
it the fingerprints of the person who Is the subject of the request and ar easonabydes|gn d to assure the;ser> , jf the Information con-
any otherdata specmed mregulattons ado ted by the commission. The taned In t e SﬁStem rom unauth?nzed disclosure, and reasonahly
uestsha l%e on a form aﬂa proy % %/t ecommtssmn and the com- designed lo assure thut criminal oftender record information in the
5|on may ¢ argeuteeto ¢ paid by the renuesting interested person ? rsr%?rﬂeg fgtjmaatYoand accurately revised to nclude subsequently

for the actual c-st.of alrocessmg th e request. The”commission shall
destroy an aPp| Jetion within si monthsater the reﬂuested Informa are& Include operattn% Harocepures agﬁroved b?q the commission which

tion is sent othe requestlng Interested person and the person Who I esigned to'as [ure that informatioh congerfing an individual shall
thff lect of the re u be removed from tie records, based on con3|derat|0ns ofage, nature of
€ Commissio &Rl adopt regulations to implement the provi- record, and reasonable interval followin é last entry.0 normatlon
SiQ ?{t 1SS ctg m?ma‘tm that the individual is still under the juris |ct|on ofa law
an Individual, is denied emglogment as a result of the disclo- enforcement agency,
SU g % maccurate or mcomplete records under this sectlon an actl n g)) Notwithst ndm any provision of this section, an cnmmalgus
e rou? ht against the state. No other action may he YOU(tJ tice information re?atmifto %ﬁtors which | mamtameﬁ sPart of
a st he's ate, Or an agency or employee of the state, s resultof criminal justlce information system must be afforded at‘ieub the same
dlsclosmg of failing todlsclose criminal Justice information; rotection and is subject t% e same procedHral sat%;uards for the
-N () As uBed in this se]ctlg A Benettto Tthe Individual with respect to whom the information is main-
elinquency afa minor“menns a conviction tained, | e rel Hg 10 200255 ¢ d security as it would he
for a violation or attempted violations of AS 11,51.130(a)(1), (3), or (9); under A 471 1th 167 SLA 197
former As Il <10.130; or Ihe Iﬁws of anotherjurisdiction If the offense
would have been a crime in this state uner'As 1151.130(a)(Z), (3], or Sec. 12 62. 050 IntFrst tes stemsforrt]heexchangeho crltmlnal
(5 .or former AS 11.40.130 if committed in the state; justice information, {a) The commission shall e laf tePar ICIpa-
12) " "Interested person” means a corporation, co. many, partnershlp, tion yaII state ana ocal criminal ]US'[ICE agencles in an nterst fe
firm, assouatlon o anlzatlon Usiness trust, or soclety, as well as u systen for the exch an%e of criminal justice information, and sall
natural person, |hatemploys or solicifs the employment of a person to res on3|ble to assure t econ5|stenc ofthe participation with the pr
%erve with or W|thout comPensatlon ina P03|t|0n In which the person visions and Fl)UVDOSGSO this chaptet. Th ecommlssmn Mmay not comp
as or would ave superv sory or disciplinary power over a minor; any criminal justice a?ency {0 participate in un mterstaesystem
3) me meansaconwctlon foraV|o|at|on orattem t*tlvmla Irect acces (1 Blntetst%te ¥ﬁtem for the e]xchan eofcriminal
tlon Of AS | 141 410 1141470, AS 11611100107, 0 justice information shall be limite 0se criminal justice agencies
1166.1 1f0rmerAS 11 15120 115,138 1 60 forme 3 that are expressly desi natett for that_ purpose by the commijssion
1 40,080, '11.40,110, 11.40.130. of 11:40.200'— 11.40.420: or the laws When the system’ employs telecommunications access terminals, the
C\ of another }UI’ISdICtIOﬂ if the offense woulld have been it Crime in this comm|ssmnshall limit the number and placement of the terminals lo
7' state undef one of the sectios listed i this paraEraph if committed in those lor which adequate secyrity measures may he taken and as to
>/ the state. () 2 ch 66 SLA 1983 am 1) 44 ch 6 SLA"1984) th‘t'(?ﬁs ttg £omissian, may, jmpose appropriate supervisory regu-



g X51.-11.01 Alaska Siviihei S 29.41.010
(b Il more Iluin one power is proj'osed, each appears separately on

thf quhe borgugh mayor shall certify the electlon results 1o the

De artment of Community and Regional AHairs. |1 the majority of the

8(?5 cast on the qﬁtestlgn IS f?vorahle theb hshall ssurge ttctﬁ
d power with ays of certl catlono |on results

118 SLA 1972, am d 9 ch'200 SLA 19721

Chapter 41 Powers of Third Class Boroughs.

Section
10 Powers ofthird class Immmukli*

20 Assembly to serve 0s school board

Sec. 2941 010. Powers of third class boroughs a) Athird class
borough shall exeruse the ar a}]eawme OWers, éeducatlon and tax as-
sessm nt and collection. in the manner provided foi second class bor-
oughs. Areawide exercise of powers other than education and tax
as essment and collection is not authorized.

b) Athird cluss borough may by a majorit vote of the voters in a
general or special election provide for planning, platting and zoning in
accordance with AS 29.33.070 — 29.33.245 forboroughs and may eXey-
cise any general luw municipal power which a secondl class hor ugh IS
authorlzed to assume by this title. Powers assumed by a third

orourgo| undey this section ma beexeruse on)iwﬂhlnserwce areas.
Athi cass porough may, esa ogerate dlter or abolish service
areas in the manngr rowded # 090 for second class bor-
oughs. The ach|3|t|on of additiorial powers on a service area basis may
be Initiated Ln either of two w?y

11a pumber of voters equal to 15 per cent of the numherofvotes
cast In the proposed service rea at the preceding requinr election may
f||e a petition with the assemb %

the assembly may place the question on the ballot.

c A third cluss bordugh may borrow money and issue negotiable
general obligation, reventie or réfunding bonds und other evidénces of
indebtedness as %rowded Tor first and™second class boroughs in AS
29 58. 150—295 340

A military reservation within u third class borough is not| .m of

the oroogh school district yntil themlhtar y Mission | termlna ted o
Inclusjon in the borough school district is gprove by the Depart-
ment o Educatlon However operation o th m|||tar reserv tion
schools E Jhe oroug school district may ere(ﬂ#lre by the Depayt-
ment of Education tnder AS 14.14 110.°1f the military” missjon ofa
m|||targ reservat|on terminates or continued manggement and control
lopal educatlonal attendance area Is sapgrove X
[Rimrlinonl of Kilnmlinn. oneralion, managenicutanil control of

§ 29.41.020 Municipal Government S 29.43.020

district in WhICh the m|I|tar7y reservatlon |s Iocated I% 2 ch 118 SLA
1972 am 32 SLA 1973 2 SLA 1%7 am57<:h 13
SLA 1975 urn§3 5o 10 STA 1975 am §5 1,2 ¢ch 93 SLA 1977)

repo hjt]nc v tys})o 367 EI(H S5 1? IF|EfétceI inn Hi. see 1974 House Journal,

NOTES TO DECISIONS

eration of miljtary reservation
schgos — Noth mg in the Ieg?slatures frometﬁteatﬁren “Sé ?r%%rughe Iusg rrenslu Iltg}g
3975 amen me[(tts omres local ?Ch00| reservatjon schooﬁ operated by a_locdl
L ofgrohsens
risk oflossorduly to msure school bu|ldv Boomﬁcon r% aev a” a0 N
g sl v Farbanks . s Souen - 207 R LR itd
choo upo 5 File

No. 4477), 6?1 2 1.129'11981).

Sec, 29.41.020, Assemblx to serve ns school hoard. The borough
assembly is the borough schogl board tor third class borou hs T
borougn executtve I the presiding officer of the borou%h ussenthly and
r83| ent] ot the school boa{df Thﬁ borough exec%tl\zle ha131% lSE(z\ %5537 gf
a ogoyg ch% cm\e s) or the veto power. (8 2 ¢

nmcn%cn% %{datne%d ee rmerseTc'oﬁ 1980 wen%hted voting shall apply lo hoard dcci-
tence, which read: "Where uppli cu

Chapter 43 Powers of Cities Outside Boroughs.

Section Section
218 Additional powers 182 Extensmn orcorfe s outside cities
Assessmen and tax collection 105. Enforcement of curiews

38 EF 0. I'enulty for violution of curfew
annmg "and 20ning

Sec. 29.43.010. Additional powers. In addition to the powers
granted bx AS 2 48 cities outside borqughs ar %ranted the ower&
beu f|ed| th{scI apter, Powersott;thlsch terW|t n retrelncot orat

reference to laws governing horoughs apply to home rule citi

Etlt3|de boroughsonl Ehthosec sesm\%/h?ch tﬁey are ma eapplca?
099?{“ rule boroughs In the provisions incorporated. (§ 2 ch'118 SLA

See. 29.43.020. Aas ssment and tax collection Home rule anq
first class citles outsi oroughs may assess, levy and collect agenera

B 5 T RS s P



5 29.4:1.030 Alaska SruniTics 8 29.43.105
NOTES TO DECISIONS

Apghed in C|ty of Yukulal s Hyman.
é) P 581; Kile Nos. "603.1,
60991, 654 [ 2d 785 119821

Sec. 29.43,030. Education. Home rule und flr%t classutlesout3|de
boroughs constitute city school districts and establish. maintain, and
operate a system of public schools as provided by AS 29.33.050 for
boroughs. (8 2 ch 118 SLA 1972)

Sec. . 29.43.040. Plannlng and zoning, (a) Home rule and first

class cities outside first and second class rou hs shall, and second

CIUSS cities outside first and second class orou smay provide for

gagénz 195 g#attolnog and zoning, as prowded § 2933010 —
U

Home rule gnd first class cities within third class boroughs shall,

and second cIass cities W|th|n third class borou hs may2 provide for

annin tting and zoning, as_provided 33.070 —
9933'2 kg 0o o provees B oS DA

Effect of umendmenls. — The 1>77 class” precedin boroughs in two placs
amendment inserted "first and second msubsectlon(%und added subsection (/.

Sec. 29.43.100. Extension of curfews outside cities. The prqui-
signs of a curfew ordinance enacted by a city of any class concerning
minors shall be imposed in the total area within 20 miles of the limitS
of.that city. It a given area ljes within 20 miles qf two or more uftles
with con |ct|ng curfew ordlnances the ?wsmns of the curfew
ordinance of th d%/ aving the argest population prevails as to the
overlapping area. (8 1cn 8o SLA

notes. — Formerly AS "city" were deleted as the classification of
. Itcnumhe |u in 1978 un er mun| |pa|| jes In_this title no longer
SI.A 1978 Also in 1978 e includes V||ages See AS 29.08.
illage” followmg the word

ec. 2%4? 105, Enforcement of cuyfews. Inkﬂemun |p%gence
? ers shall en orcet Browsmns of t eordl ance Insige
imits. Under |15 29.43.100 — 29.43.110 the state peace officers sha
enf?tré:e the provisions of the ordinance in the area outside the city
IIn an area \ here state geace officers are nPt available, the
municipal peace officer may enforce the provisions of the ordjnance in
th? area outside the city limits 1f Ine enforcement responsibilities are
delegated by rontrni I liolworn llio slate and the nnmieipalilv. @ 3 oh

8 29.43.110 Municipal Goveknment 8 29.48.010

sors notes. — Formerly A
% 0 Re| |mbered in 1978 under
Jsia 1078,
nftitY-filE-MfolaHan nffllirfny./rhe penalt for
A wol%tlono f AS 294%100—294 3.110 as rescnbetm) ec ew
ordinance, of tha city, and a fine sp p|d ha be #]l tot ecngw en
%het ﬁnolat{onHakes plact% in thelcty h erwise 8f|nfe shall fokp
0 the state. However, the pena xceed a fine 0 or
Imprisonment ?or 30 days, gr bot[n/ 2 ch % SLA
Revisor's notes. —  Formerly AS
11.60.250. Renumbered in 1978 “under
§92, ch. 166, SLA 1978

licable to All
Chapter 48 Po nA{ce|r|3a o Pg icable to

||t|es Services and R ion ,
unicipal Enactments (529, 813 — 294877
ceIIaneous Provisions (5
onstruction of Powers (5
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Article 1 General Powers.

Section

10. General powers
20, Segdnd class borough powers outside

Sec, 29.48.010. General gowers MunICIPahtIE? have the
f0|I0 |ng general powers, subject to other provisigns of law:
Stablish ‘and _prescribe the functions of municipal depart-
m ts o CES Or agencies,
(2{) 0 estap ish and prescribe salaries for the elected and appointed
muniicipal oficers and"employees;
3 to make investj gatlon of the affairs of the mumupallty and
e Inquiries |ntot e conduct of a municipal departmen
(4) toenter mtoagreements including those for Cooperative or joint
rnlmstratlon of a % nctlonsg owers with a local government,
t)tthestate orW|dtedn|te |aestf t | denart
0 require periodic and special reports front a municipal depar
ént to beqsuan tted throughpt e mudJ icipal executive; P oep
b) t0 sue and be Sued;
. (1) to levy taxes and special assessments:
8] to enforce ordinances and 1o prescribe penalties for violations:
9) 1o acquire, manage, control, use and dispose of real and personal



5 17.(18.11)1 Alaska Statutes 3 '17.08.140
Sec 41, 08. 140 Defrnrtrons In AS 4708010 47.08.140

I|| ess angp? licant” means d [erson wno IgS suffere u catoagtroghrc

Pplyrn or assistance under AS4
lﬁ&ubrec ofanapplication for assistance under AS 47.08.010 —

21 "applrcants share" means, the amount of the total medical
expense related to the catastrophic 1llness which the committee deter-
mines the applicant can reasonably be expected to pagr base on
rncome assets, and number of dependents under AS 47

?atastrog ic illness" means r ness or mrl ry which resu Its in
ﬁa exP e? f over $ P not to exceeg 2
ex%nt fter all other sources o trr -party payment have been

unée r‘\gmﬁ 6%98 6neans the Catastrophic lllness Committee, created

ﬁg ‘elective medj can surgica tt?]rocedures means treatment which
IS tessentral tot e lite or'health of a person;

‘famil Y means two or more, gersons related by blood or marriage
ora optron vIng as one economic unit;

Q liquid assets means assets which can be readily converted to

(8) "medical expense” means any financial obligation incurred in
the cqurse of tregtment of illness as prescribed by a physician, includ-
rng bills for ancillar my services, patient trans ortatron transpor‘atron

ora medrca or fanily escort when reasonabl d/ necessary, or [ivin
ex enses wh re recervrn outpatrent freatmenit in a community

which tea nt 1S no %asdpnably able to commute from the applr
cantsperm place of abode;

{) nonquurd assets means all assets which are not liquid assets;

0? "perm nent place of abodrf" means a dwelling, or a dweIIrn%
unit in a mutrple dwelling, Including lots and outbuildings or a
ﬁ?d) é{ﬁ”ﬁ‘te ortron of these® which are necessary to convenient use of

rder ‘means a licensed physician, pharmacist, dentis
other hga?Yt Service wo er or aq enseﬁﬂI r%s rtaF1 ﬁrnrc sHIed
nursing home, Intermediate care facilit or egt marntenance 0rga
nization which has eProvrded Services clu ed by AS 47.08.05 to
an app "tchanéasat result 0 atcatastro rcrness { medicd]
ird-par nts" means payments of medical expenses
refate)d toacartastr/ thC rﬁness by sourgg her than the app d)ant or
*he_ committee, Incl drnrq but not'limited to state and fede aI medrca
assistance programs, private health insurance, em loyment-related
health Insurance, mrlrtar¥ health insurance, workers ?m ensatjon
vro lent_crimes compensa ion, Indjan Health Service of the United

atgr?SD&oalr éﬁewg\-lxa B Srd Human Services, and awards in legal

§ 47.10,010 Welfare, Social Seuvices and Institutions § 47.10.010

Chapter 10 Delrn ue o’\fl /nors and Children

Articl
} Gl F;trfh%"n”sg §E5§rr4tol(1)50010— i
3. CareofChrI ren 10238 47 %6@

f 10 ai im0l

NOTES TO DECISIONS

Cited in Flores v. s, Sup. Ct. Op.
(t\{% 91)875 (File No. 3832), 598°P.2d 893

Article L Children’s Proceedings.

Section

SecOon 85. Child in need of aid; religious
10. Jurisdiction freatment
%8 Igrvestrgatron Hrtron %0, Rerc(edardngen

. Rglrenam nsfan custody of minor ~, 9% hece
) Apporntmento?guardran ad litem or 18 K%t;atr:?nqeOr?SUFISOdeC“gEu%Ie;nm'“8:
%té V\?arverd/frurrsdrctron 0 SﬁléStg(rjtl%r}mmor

g(%j quo “n%gﬁt‘ét'gﬁgh%'? er%rspanelst % lRemporary detention and detention
8. ngstlls t%%'é%? Oeta rénc redpors 142, Emergeﬂcy custody and temporary
83. Revrew earrdn rnormatro placément hearing

84. Legal cuysto t}] r ranehr g

srdua pare ta right

responsrbrlrtres

Sec. 47.10.010. Jurisdjction, (a) Proceedings relating to a minor
underlSyearsofageres?drn orto&rhd rnthestaQeare o%rnedb th?s
cha ter, except as otherwise provrded In this chapter, When the court

? ttoebe a gelrn uent minor as a result of violaftg a criminal law
of the st te or of munrcrpalrtu of the state; o)
m rQ need of aid aresultof
t e child being ha rtua absent from home or refusing to
acceptavarlabecare orhaving no Parent 8uar Ian, cuftodran or rela-
trve caring or willing to provi including physical abandonment

}b%th arents,

| urvrvrn arent or
rr one arent eothe %) rent
heen termrnated under AS 47.1

rghts and responsibilitjes have
orvoluntarily relinquished;

1ft
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s iv HI4HO Ai.vska Simutks S 17.10.010

(IS the cliilil bi-ini" in need ol medical treutment to cure, ulleviate,
or prevent substantial physical harm, or mental harm as evidenced by
failure lo thrive, severe anxrety, depression, withdrawal, or untoward
?gressrve behavior or hostilit nx toward others, und the child's parents

are unwil rnq 0 provide the medical treatment;

II'1" the child having suftered substantral thsrcaI harm or if there i
an imminent and substantjal rr% that the child will suﬁersHhha
us a result of the actions gone by or cqn rtrons created by tho ¢
arent uardran 0r custodian o the farlure ofthe parent, guardian or
ustod ra rauatey to supervise th ec nild:

I the c havin gen sexual abused e:'her by the chal
arent, guar 1an or custodian, or us éesut of con rtropvs created by

e child’s parent, guardian or custodian, or b llure of the
parent quardian or Custodian adequately to sup rvrse the child;

a the chilu commrttrnge delrn%uent acts as a result of r(fssure
h lan

guidance, or approval from the child's parents, guardian or custo
(FI the child having suffered substantial

a resvit of conditions created by the ¢

ipp sical abuse or neglect as
r
custodian.

'S parent, guardian or

A\r(JchrJWhen ? minor. is accused of vroIatrng a traffic statute or re u-
irflo~ation, a traf

Ic ordrnance or regulatron fan rncorporated munic
lp%trt?/ a fish and Pn]e statute or re uatro nder AS 160r a pars
nd fecreational ac Ities statute guatron under A

excepting. 4 statute the violution of w ich™1s a felony, the rocedure
prescrrbed in AS 4/ 10,020 — 47.10,090 may not be followed, ?xcept
hat a parent, r%uardran oré oal cu?todr n shall he present at all
ceedings. The minor accused of'u trarfic orfense, afrsh and game statute
nr requlation violution under AS 16 or Iparks and recreational facilities
violation under AS 41.21 shall he charged prosecuted and sentenced
In [he district court In tin: same manner as an adult,

¢). Ina controversy concerning custo yofamrnor the court may

orntpguardrﬁn ofth person und pro er(s ofa minor und ma bg/order
ort 1rom erther or both parents. Custoay of a minor ma grven
tot e Department fHeaIth and Socral Servrces and a ment of sup-
porr money |o the d epartment ma eor ere t1ch 145 SLA
957am Ic7S 167am lch

LhA 1969:am a 3 |21|t 101 SLA 1 1nm§§ 780&163SLA 19

yoss references .t Rules f Chit- ! h 12HH) |
it Ij's Procequre A]asrsa oles o? Caurt glrjn)esgdment added o paragiap )l
|rorerhneanrlArIrnrrusratran Kor walver s notes. - ectron7 ch. 110

grrrsd rlijm.scc ﬁ [7.10.0S1). F'nrpruvi SIA fJO? Nns amende ?g tia 50, SJ
ns relating to.ch p%cttrm sge as 1970, provides: In exer rsmg s jurisdic-
C”J For&rcvrsrons esta Irshmg iillice of ~ fion ynder AS -17.10, t stp error court

allvoracy, see ma desr%r]rate district JruCPﬁ and

mags-
Effect of urIrvrIIIments — Tile 1982 trates as Masters unde

Rule 53.

8 47.10.010 W kikauk, Social Seuvicks and Institutions § 47.10.010

Section_32. ch. 03, SI.A 1977, provides;
"Sectign 7_of this Act has the efect of
changin Chrldrens Rule 12b eetrn
uny reférences lu "Truant from schoof,

ndangertingl  th mora r health
berng v(v]uy\rvagrd or?tabrtua’y d?sobed?ent

or ‘uncontrolled,’ agd as the effect of
substituting the words 'child in need of aid'
ror the terms ‘child in needofsupervrsron
and ‘de pendent where those two terms
appear in Rules of Children's Procedure.”

NPTES TO DEC /iONS

(\pplrcabrl ofl%?? amendment. —
45eS att e lime of t eenact
ment of the new chrldrensstatute ey
1977 acts a. “entitled to hearing under the
new ratherl un die old stan ards. Inro
p 1548 7(Krte Nos.
3219 32 92 573 2d 1370 (19 82
In order {o provide guidance to the supe-
rigr court for tho admipistration of juve-
ane éus Ice, ch(]dren aﬂ %ed de@endent
der the standards o er subsection
a h) of this sectron prrorto ifs repeal in
nre entitled, %uest load rsposr
tronpl hearrn% rhert rso he
newly-enuctcd subsection (u 2r C) of t rs
ectron Inre JM. Su B Ct.
16|768 0s. 3219,"3229), 573 P2 1376

Chr)ldren ad]udged dependent under
N
icativ Ny i
tﬁg standarrﬁso t gsectron?ag% )(C). In r0
Sup. Cl.-Op. No. 1866 (File No.
36071 507 P2d 681 (1979).
ItcliubilHition, rattier (Iran punish-
ment, Is the express purpose Qf juve-
nile jurisdiction. Mere" confinement
withuul treutment does not contributg 1o
the ?oa 0f reha rlrteﬁtron such confine-
ment constitutes cruel and unusual pun
ishment, Rust v. Sluts
1668 (File No. 3172) 582 P 2d 134 1978
Principal preceﬁt behind children’s
court conce trst at a erson_ under 18
earso(frgn oesr” have mat re(r dg-
ment und muy not fully realize the conse-
quences of his nets, und that therefore he
should enerallé/ have to. hear the
stigma,o ac minal convicliun furthe rest
fiis lite. In re P.M., Sup. CI. Op. No. 857
File No. 1538 504 P2d 837 1972)
Achrld in need o ulg" agrpears to
hg te unctron e ulval
ependent” chil r this section as

it exrsted prior g its 1977 amend ent in
reCL.T. Sup CI O 1866 (File No.
3607) 597 P2d5|8 1
The phrase und 1 ve urs of ngo”
{ﬁfeistot ha of (I iarcuelperson nt
e time of the'alleged ofTense. In_r
Sup. Ct. Op. No. §g7 File No. 15% 504f

«Jurisdiction dependent_upon uge of
offenderat ﬁme o?act —JurFr)ennr eﬂrrrs
diction of the superior court In delin
quency rproceedrng Is dependent upon the

uge oft ofTendcratthetrmeofthedelrn
q ent acts, Henson v, Stale, S uB é)

No. 1590 (File No. 3024), 576 P.2d 1352

Id is exempt from criminal pros-
ecution until children's court walyes

jurisdiction. — From Ihe momentachrld

commrtﬁ un ulTense he lf % E from
criminal prosecution unil the children's
courtg erly waives ils urrsdrctron [nre

. Op. No. 857 (File No. 15381,
5oébz 837

eferrin gctron a?arnst child until
18th birthday would frustrate purpose
of&uvenrle courts. — To allpw officials
h ge with tqe e>%?cuéron of the [aw t(i
pros cute a ? offender us.a crimjna
L % errrndatronuntrlthechrlds
irthday would frustrate the purpose
$uvenrle courts. In re P.H., Sup 3u
2857 (File No. 1538), iy P2d 837

erops constrtutronFI issues would
arise If the nature 0 grocee rng
against u chrId offender were (lepend on
f e ur rtrar¥ ec Fron 0 Ia enforcement
liciuls. In e P p P
(File, No. 15383 504P d 837 9722
When perﬁ n overor under certain
a e. — Willl respect lo ena statutes,
éhera erson rs ve orp]n%rucer £
ug epen su on w et er he has rea re
thatp rtrcularannrversaryo hrsbrrthda
ornot Stute v. Linn
(File No. 1222W 363P2d
"Delinquent’ stats
a criminal cunviction on proo
theruvenrecommrtte ads which wou
have been criminal if commrtted by an
?Fdrltm Rust v, Stale Sué) CtO 16G8

gl {135 no U on
l%) it

No. 31721 582P d 134 Pror
One ocomm(” acrrmew en 18
yeurs ofage co recrrmrnamro
cuted, os an u u when he Hal
prevrousy u{ ge ernquent mmor
the.court had retained su&ervrsory
Jurrsdrctron over him untilage 19 Henson
v. Stute, Sup. Ct. Op. No. 590 (File No.
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WEEASTEDIGL, rtinte g e e, ot o (43,000 S
I F?mrerrrASrﬂnl%Nlh( o) Wnrljcr Health and Social Seryices of broader ot e folnbiend el o Teel oo ereteh ooank of
fhe a ee or fs pgsesessoses cgntrolseoru L56s " ﬁﬂsaffcgﬂpgnmr?é”}i m?n” ossessed by which n child Is charg ed er th an ac(I]t hat 1981 as }he re evantconscrﬁusdrsregardo
uny u%nounllofm?ruuanadwas upon con- P 737 (File No. 1524 "t53 3% wouly bﬁﬁgr'ﬂ%'cﬁomm'ﬁtg 62 ?E”aedﬁ'o Peavrgpstra o P07 NACR A . St 1.
o b&”'rne oranorn rrsroreemt%nnorﬁsl%gg BT detenmination of deln- 1144?1“5 ST 10 10 G- R a7 el Noo: 85 Seadf 69
\trvasnotrtconflrctwrt peragrap I_%Ittbllof uen% —Beforearruvenrfecan%edeter Psre\érEq_e agarnst sel umcrrmr(r}atron P. zé%i 283%]0 statute authorizin
i section and L mined deIrnquentr a proceeding which 1540 [File o, 3374 572 pDzd 786 (1977) awards of attorney's fees In child i

MOW v State, Ct A 0.95 (File  could result in commitment to an institu-
N, 4340 ‘?5[ i i 8%8’\3 fion. ths curtaiing m?freer?om certatrn Jecidec prior e 7 aecnen Euelgdo%ragr DEenng sl r?aaswaarr]

‘C'—"‘\

S(ute mu mterfere wijth certain con-  requisites must be met. First, wrrtten his s
uctof ren 1 need of aid. — Con. no?rceofthe charges must be ven fo the DT ot tomer felating to 70 p’om”'%ate Cpoper V- 86%6 o
{ GoLen, Jone g urchuso of Intoxicating liguors 3 [File Nos. 4306, 4970);
uct of ¢ renaee to he in need o uenrea% arents su |en See Purdy v. United Slates 1 638P2d
sSUperv srrg dsee oo Chldren aleged o e Lbuce of the proceedings to a ow(erep Mlhska 173 56 F Subo. Too S Alaska . Appea AR gving sentence. — If
in need of aid], such as runnrng ay from  aration éo meet the char £s. Secon asxa upp. aska there remarn coﬁateral legal disabilities
huiae._and osrer omeg ment, may cfr Ié and his parents must %ea rlse 19Br secution forioyriding. — Subsec-  apart from the sentence, aﬁ oppenl Is not
g{)antgtrtlr_rtg il the interfered wrth by ’r‘he ne rrglht| to counsfel |dnc|u mgTa 8rntﬁ tion (bl of this seJctr%n ‘former A mooted even though the sentence has been
1249 (File'N 2221 547 Lrj:pZd 877 1976 punse. n case of indigency. it 28.35.010(d) demonstrate aclear egisla-  served. EJ. v. State, sup. Ct. Op. No. 628
(File No. ) ). child may exercise his privilege against g (Frle No. 1144, 471 p 2 367 (1970).
trve intent to exclude from the cov rage 0.
Interests (o he protected by |e isla- seIf incrimination, hnstly, absént a"valid liedin'h re .0 Sun. Ci. Op. No.
°d d d re urrements of t e uvenre cofle , SUp
trorétc ardrng cslldren In ne¢ d0r1) old. cargr;]ecsgsrggnngt esejtget%rlnnrggtlrﬁrtrhg; gchne ose %asef |nv0v 125 F"ﬁ No. 25 30)p549 P.2d 11905 976).
tronso asa uoted in In_re P.N,, Sup. Ct Op, No.
1219 F||e \o. i) S b 827( 976, of swom testimony . Jihich 5 subct o e p O i gra o TEile No. 2161) 43 s 1a (a7
Closs-cXMInatio: Ct persqus undeg i ) 9P ,
Crgsn,ft chosen b gtheattzr,eb'gt H U 6 o R 2o a0 s pap e foS el P ,’e%%p-p.‘é& il
retg eSt ? %nMa p“a ; govemmen Minor properly declared delinquent, charged, rosecutedCaF]Sd gen%gr?cec((j)l{w tﬁg 510907578F{|\‘é N%' 3/6188 atf?Ol H%d%t%O%?Nﬁ:
1249 (File No. 22212 547 P. ﬁi 827 P9763) a_rr\r,\rlrpgrrevrrtgglé()\r’r\ﬁracoruretgetgrrmmeéjergurg d|strg|']ct cguft as an afjuLt, for u n&ls e EAV, Stateg'Sup. t. Of. No. 2289 (File
ey HE i b ceb Vo A et e e S
sonof e S g olpert RIS ESE AN il i o e e i 06y Pl N ), B 22
regecessornoncrrmrnaF el uenc was  Lepnpt %t ecourtsautra th were she “g urrsrtirctron gt el P e “Eitd in Granatov. Qechipin, Sup. Ct
Per(rjrtegratrotno the chrtd mtoct] (fr L El adult, her agtion erN(/)\uus reg{raatratcetserlze No, 178 (File Ko, 2978),'590D P.2d 01%.7BI)O.P1%62(3F|te|N0'.C§7/5\6 1602P 2 %i
< P.S. v, Stule, Ct._Apn. Op, No,
ﬁ?g parental control. LA e oGy s, therefore fopet decare G e'” c mrnntlun of parental rights due (File ‘No. 0870), 655 Pl 1afs 19821:
1249 (File No. 2221 647P£i quent and subject o th sesanctronsavar to abandonment — In cge ding lo  State v, UH. Ct. App. Op. No. 375 (Kil
% Pg%? %?rlﬁorfgrbet gvﬁ)r%rrec/yon of & delrsn%uecnt ferminale parental r|%ht3 Ao u% Nrial  No.7768).  B.ag 8?19'84;'Brow [
e gdicretion aloied s parent in Gy No” 18Kl o 2220 547 26 21 ot i R 1l ho- 7815}
?oortruunq“rgnmlte%?rmﬁ?a{ery”cdr?grsn nr%t gxtseur}fd hostw Pg m?gtsthemtr?rrgﬁg n?£° abandonment, where written findings of
L G
e e o 807 S Bhi (o o 8?’ i) T4 (e . 4 i | Ca%'t's”tgml'oaefgff"f%i dm dur, S °fur|“Vde|2{'|8n%°v”J¥ il S
, ur,, Juve-
chﬁdrqr%nr?ereyiv 0 sulrj)serv?grrr])naﬁr]g\?v e “{Yh‘i h|Psec nild, muy, etain, the attor nnr]g lil:ejulﬁcste%né D I(jrrgﬁuents3 It)oe%enaent U,{e/'nat[%gﬁegsegfe LR 801 ion of
u |
“°Wg‘?'ezed y¢ erh'“gucnhq'%trer“)% 533@;‘3119 i VSacgtuartTtg asptpoelp'%'uncgﬁ?m%mf'?r e s SR e gO“" 2% ernquents r e
1 RO o I*pZd tksRont ik 1144 {File N s affectel aséumpnon of [urisdiction omICI de Juvemle zs il jurisdic-
208), 535’ d12 197 B CY A
uyenile court, LTALR 147, 78 ALR tlono € court, 4 ALR
The Department of Heahth and Social And court must res ectchorce — If N blehid; uttime of alle e 0 en e o
services doris nut rroossesst \rrhorlt 10 the " lid Ims retained gounsel the court \/a ranc afmmors 14 ALR 1507 uenc or at time iegal proceedings
Inﬁtl utroerra Izedu yrr(rjrnorhrndc ing gne must respectthechrld?chorce Wa staﬂ V. ofistiltonulity of tatute whi h for arc comme Ced, a CrIferig %ofdurrsdrctr n
. 0e lfssr r?egeeer?u?r\r/echradcml nelep geenl | S Colulrh FI?TIN 2208) D535 PZ% re(r:ormatory o e rrves p f ofuvenie cout, 8 ALRCO
i s De committes 1 |tscu?(todg th 8? J\Ji% e o custody or COntl o ¢, 66 ALK

dﬁ unreasonabe to construe Aly l The requrr d standurd of proof hus
ren's statutes in n manner whrch woud been incteased from “a preponderance af
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See -17.10.020, Investrg]atron and petition, (a) Whenever a per-
s n informs the court of the facts which brrng a_minor within tnis

cha ter the courtshall alo ornt a competent P 501,01 agenoz to mrke
apermrnarﬁ Inqulr report for the In ormatron f thé couit to
determine whether the rnterestso the public oro fthe minor require
that urther :ﬁctron be taken. Upon he recer t of ere rt the court
may Informally adjust or dispose of the matt rwrt out hearing, or It
may authorrze the person huvrn knowled eo the facts ofthe cuse to
fle wrth the court a %etrtron se}tr gout facts. Where the cour
Informall ad&usts or sosesot matter, the minor may not
etar(qeb Or taken into th ec stody of the CcIourt and the mattershaII be
close ht e court upon adjustnient or disposition.

The petition and all subsequent pIeadrngs shall be styled as
foIo 5. Inthe 1L R ——— a minr.under
18 gears of age ' The petition maY be executed uPon the petitioner's
Hrmatron nd peliet, and shall be verified. It shall include the
ollowing information:

1) the name, address and occupation ofthe petitioner, together with
the Retrtroner s relationship to the minor, and'the petitioner’s interest
2 the name, age and uddress of the minor;
ch3 a brief statement of the facts which bring the minor within this
&5 tﬂe numes and addresses of the minor's parents;
h

) e name and ad C{esso t emrnorsguardrun or of the person
? control or custody of the mino

R trtronerdoes not know a tacgrequrred In this section, the
|'s0 state in the petition. (3 5-art Tch 145 SLA 1957)

Crass referepces, — Fo relimi- - Coyrt, As lo the petition, see Children's
o SRR W

NOTES TO DECISIONS

pe(trtroner sha

Drstrnotron* between this section Cited in ate, Ct_A

? '/30'5'§L§?; ro?f,geigwcm s 5(|| soS TR e

142

) dCI?rltgrtr(tesrab re{&r| 20 Zé [Arn *Iu r%ent and Dependent Children, & 13 to

Ain Jur. 2d, Juvenrle Courti und DcIrn 42 CJ.S., Infants, § 6, 93 et seq.

See. 47.11L03U. Summons und custody of minor, (a) After a petj-
tion 1s filed and after further investigation which the court directs, If

§ 47.10.030 Wkipare, Social Services and Institutions § 47.10.030

the perso[r vin custodr( or control of the mno[] S not 4 Bearﬁd
voluntarily, the court shall Issye a summaons whic 1 recites priefly
the substance ofthe petition; (2) clearly states that at t e hearing 1 is
Possrble that parental rights and res onsrbr ities may e termrnated
orever and that the minor ma att hearing be committed to th

Department of Health and Socra Servrces or os le adoption; and (3
directs the person havrng custoay or contro of temrnor 0 ap ear
personally in court with the minorat the place and at the trmeset orth

(f)) (ramncases under this chapter the minor, each parent of the
minor and the guardian of the minor shall be given.notice adequate to
grve actual notrce ofthe roceedrn?s and the possibility of termination

arenta rgnts and responsibilltjes, takrn(r; Into acoount education
and ang ua%edrfterenceswhrch are known or Teasonably ascertainable
by the petitioner or the department. The notice of thé hearing sha||
contarn all na] mes by which the minor has been identified. Notrceshfi
given.in t e manner approp rra under ruIes ?fcrvrl rorocedure or
t e service of lProcess in a crvr actron un er Alaska Inw or n an\(
manner the co rtbyorderdrrects Proofof the giving o the notice shall
be filed with the court before the p ettron rs}heard he court may also
subpoena t eparento the minor, oran%/ er perso] n whose test mon
may be necessary at the hearing, A su oenaorot er process may be
served by a person authorized By law to muke 'he service, and where
ersonal service ennnot be madg, the court mag direct that servrce of
rocess he in @ manner. apioroprrate under rules of civil groce ure for
he service of process ina civil action under Alaska law or in any
ne1r h e court directs.
It the minor is In such condition or t, urroundrn s thul the minor's
Wel are requires the immediate assumﬁtr n ofcustody b%the cour% the
court may order, b endorfement upon the summons, that the |cer
serrrrngn e summons shall at OnCﬁ take the Hor Into custo
etemgorar{goacementoft e minor which the court dire ts
partlch 57:am S 1ch 110 SLA 1960 am il 6. ch 104 SL
1971; am § 9 ch 63 SLA 1977)

NOTES TO DECISIONS

Edrto " note*, — | HILIt t|e7 ZDd Iookethlol(ortgohnrquesofservrce on r:7r10||6
ren. RLIT U
o O8NS, dOJGOhKnIeo\éov 1slt§te 8u P I WL el 31 5 OB O

11, cilc-d below, were decided prior. to re uired. John Doev. Stale, S

e1977amen ment to this sectiorl, whic q 707 (Kile No.” 1240), 487 P2d i
rewrote subsection (b, 9

Thu child und hi* parents must Notrce to complg with due process
receive police which would(hedeemed requirements, must be_given suffi-
sagialyn Shl b amid o e e O
ceeding..These [eguirements suggest tha
AIaskagcrvrl anrJ ler?nate ruﬁes%%oulé thy to prepare Wlﬂ la- a rlﬁd ﬁ v

@]8 No )70 % Kile No. 124g 4877, d47 Persona servrce ugon tho chrl rs
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Sec. 17.10.060,. Waijver of rlejrrlssgrlgtt)a rlre

hearing on a petition that the

IRepealed, §8 ch 110 SLA 1967
| A mrnor I unamenable to freatent under this chapte
minor probabl cannot be rehaggr’lretaltne(é|

ter before reaching 20 yeurs 0

ynamenable to treatmen‘ the Co
eged to

of delinquency, the probablé cause 0
ies available to the division ofyouth and

the offense the minor Is al

nd the facilrfi
or treating the minor,

|n 5, except traffic 0
the person wus tried os un adult. |

restores civil 1ig nts remove

Sa ey
amSbo LhL\

liefnre tin- -Juvenile court, se

NOTES TO DECISIONS

!\ron -critiiliuil |rvn|rm nl. of elilil
ender IS t0 Ir rule, esatu or
ramewor for de m wrt C |do em er
contem [a estr mrrna tre tment
isto [o- the rule .uid o u| crrmrnal rsposr
lion tile e cePtron Inrei'll J 9
02857| No 15331, 501P| 8.1

Section Provrdes menus to determine
unit nubility lo Ireninicnl nviillulite fur

he court frnds at a
or believing that a
minor Is delinguent und finds that the minor is not amenable to
treatment under this chapter, it.shall orcler the case closed. After a case
ésdc\?sed under this subsection, the minor may be prosecuted as an

t? IRepealed. 98 ch 110 SLA 1967/

treatment under this chap
rmining whether a minor s
fl mu consrd r the seriouspess of
ave committed, the minor's hrstory
fthe minor's delinquent behaviof,

dult uuthority

(e) . Atperson who has been tried as an adult under this section, or the
De a,rtment of Health and Social S
g jon the superiqr court to seul the records 0
ge lenses, Initiuted against the person, an
punis ments assessed agarnst the, person, while_the person was a
m nor. Apetrtr nunde fis subsection may nat be filed until five ears
after lhe comp etron o e sentence Imposed for the offense for
If the sup,,.Jor court finds that the
punrshment assessed against the person has had Its rntended
rehabr itative effect, th su perior court shall order the record of pr
ceedings und e recor %nrshments sealed, Sealin

d ecauseofaconvrctron Ap
use these sealed records Tor uny purpose except that t e court muy
order their use for Eood cause showi. v ma order their use by an officer

report for the court ‘t} 9art|

mSS 3 8)ch 110SLA 19

rvices on the person's behalf, ma

920 presentencr
101SLA 1971 am5 13

riiHH reterences _IfALg4Jrn%rH]7%S. ?ﬁ%g{sH:CIiildimi‘sHull-3, Alaska Rules

ders. — The waiver rocedure
1S section un in Pueof

uvn n e or chr

§ -17.10.060 w eikake, Social Services and Institutions § 47.10.060

The court's authority t? rmPose U

penul sentence on aauvenre Is limited

u dert estrrct #roce ures of su sectrons

Sat rrensu%4(| L
ate, Kile "No;

21441, 52£P2d ﬁ

A minor may move to waive chjl-

d%ns

subse

0

court urrsdrctron ursuant lo

ction to# M.O.W
1885\‘)0 95 (File No. 4846 615P2d1 g
A minor under the a%e of 18 can not
"elect” lo_be trred asa aduI M.0

v &hate. o p{) No, (Frle No.
4846) Si5p2d 1223 1982).

Where no warver hcorrn has heen
conducted, th o&ourt has n aut ority
to sentcnco a ernquent child_as on

adult BAM. v up, Cl. Orlr No.
1104 (Frle No. 2144) 528 P 2d 437 9742

Before treatrng a éuvenr (f as an udul
the cour must first con uct a warver

hea v, Stale
1104 il-grle No. 21441 528 P. fd 137 f974
ion avara e lo prosecutrori
scnt wulver proceedmg In ch
renscourt u/hrc is imited lo th drs
Posrtrons set orth in /S 47.10.080(b), Is
he only OFtron available to thu prosecu-
tion absent waiver under suhscction (ul of
this section, und the standards esta lished
in subsectg)n u) are suf rcrentKAc ear Io
R
ate 0 ile No.
S, 1 P9 %)
Hut hearrn%rs nutcrrmrnul in nuturo
A waiver eann% is not criminal In
gture and rs dispo rtronul rather than
&u rcat0r¥ Sup, C
2005 (File 'No. 4618 607 P.2

And rrght to attend may bo waived.
quteﬁ rnor bad a cgnstrtutro al

Ith
right alver hearin
vg d tﬁat rg t W en she vo ur‘?tarr
f, :il toappear ul the hearing by ref usrng

11 waive extradrtron from unother stute.
h(l A v, Stu teSZo OP No. 2005(Kr|e
. 1618), 607'P.2d 599 {1979

_Fr'Sdt”s?? iaver, t°£h d nvéac'Xﬁh

E

Jtlhd e musE find, ou su frc rden

roba le cause is estﬁ rs e att
cer?rrm% dor b Svrnght at trlehec r|S

| WU
cﬁar ed In tﬁe etrtron undp which r
committe tﬁy uH adult would co strtut

crime and the child 1s not amenable o the
treatment provrded under this a(trfle In

upo Op. 57 (File No.
15381 504 P.2d 37 19721

As a prereqursrte to criminal Frosecu

tron te hrIdrens court must find not

gthatt ec rd IS progerlé/ accused twt
that hu would not he receptive to t

re a |||tat|ve programs avarIabIe lo the

court. Inre P u]p 8 No 857 iKile
No. 1538), 504 P 2d 837 (1
The Inability fo predrcate a ‘plan fur a

L L
[ [ i
couﬂ dI gwrﬁr the  obvious neecY ry
geatrn ent us drsclosed by the record meﬁ){
ficient |0 Justry a warver to ndn
jurisdiction. In re P H. Su % Ff
857 (Krle No 1538) 594 P d837 (1972).
The court ma eose ouf, the case as u
rkuvenrle utter on rr) é drn cause Ig
elieve that the mino ent un
that the mrnor is ot amenable to
treatment BAM. v. S §)
41104 (File No. 21441 528 P2d 431

A court must find that there is probable
cause to [ieficve that. the minor is de rn
quent and t at the minar is not amenable
to trthrnent hefore | gurrs iction rnurf 55
warve Inrel 20
(File No. 2047), 578P d 146 1978).

Subsectron (ctl is clearunils fucc Hfrnt
3 Is thu proper uge for
dg rmrnrn wheth perp mrgnor is
ame na e treutment. In re FS. SUf
Ct. f NoO. 1756?Fr|e No. 4015), 586 P.2d
607 (167 81

Ttie 1977 amendm nts. of n] erln
and 47.1 00805howt atil I1s't q
tures inte (rJt that, u%e 20 Is the age o he
used |n etermrnr the ame a ||t%

ss e.Inre F E g
lrre \o. 015 SeaBot érgrsr
Bind rn% advance consent o
treatmen —1n ordﬁr |o give effect uf the
egislature’s intent thul ucourt may cop-
er treatment  until agf 20 n
etermrnrng waiver of juvenile jurisdic-
tion, il 1s nCi assaru that flic rud_ﬁe lie able
fo evaluate It Hie time of Hie walver
homrn whet), -r thu juvenile will in fact
%avurulale or trea ment. It 1S not [Hsm
or theju ge now this unlesst
c ild can grve indin co sentn tin- ti
ofthe Inu nFq State
21171 le Nu. 4333 608 P2d 2

Trle ortron of lhe oprnrgnNrn z|181r5€1 FSEG
u U

F fd 607 Q)WHI that heIrJ that n mrnor in
a waiver anntg could not |v% r(rj %
advance consent’ 10 treatme eyon

19 was mistaken. State v. F.|.A.°S 9
(01886\‘)0 2011 IFile No. 4333),608 P 2d 17
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Waiver jleejblun without testimon 0. 175(51File No 40151,68(5 P.2d 607 cause for believing . that the child  The right of confrontation applies to
uf psychologist or. ps chratr?st — 11%75\I I ( i gproceedrngsrn which Hrt)%hrld IS

Rmmrt ed Jh act with which he war children’
warverofJuvenrleJurrsdr tion decrsron conSubstantial evidence must he presented Og 2) Hie amenability of the c'uarged with mrsconduct forwhrc ||e ma
|>c mruIe without the testimony ufa P( hef rEJurlsdICtlon ma ewarved c I toruvenretreatment RJ.C.v. State ||e incarc ratd In"re P (5 op,
chologist or psychiatrist, since sucht - St ? Kto (Fre No f o 1022 (File No. 2038). 520 No. 857 (File No. 1538) 504 P2
mony’is germane to at mosttwo the four 28371 56fP2d 294 (197 S
||ctnrs set outrn subsection (d 0 this ec- Dused on ~hcsc frndr s, the trial In Hre sence of such un examination  Waiver without hearing k denial of
gon and n tal four of those fad snee] court, wrthrn Its soundg discretion, there. Is no evrdentrar}/ asis for a waiver  due process. — To waive ¢hildren's court
etermine versely to the yout t0 must make u decision as la Hle mrnors ecision, RJ.C 8 Ct. 0? No. ]urrs ctron without a hearin orop ortu-
warrantwarvero buvenrle rdctron n amenamrty lo treutment. In re F.S. Su 1022 (Filo No. 2 )szP d806 6 1) HW or adversary rcsentotr nrs enral
eJR, % Kile No. - 1756 (File No. 4015), 586 PZ% JW.H.v. State Sup. C {J No. 1708 arrnrocess Inire P H., Su P
5194).616 I'2d 85 (19801 i (f’ No. 38123 503 P.2d 22 ? g 857 (Flle No. 153%). 504'B.20 837 (172},
There Is no cunflrct betwe en subsec Factqrs (0. he considered _in The r cor must |se the e Asrswarverwr houtsubstantral evl-
tign éd nnd OS%?\% In1e  de termrnrn arnenubrlﬁ —Subsectron tence und evaluation of the availab b dence of unamcnnbrlrly lo treatment.
F.S. ol 1756 (F 4015),  (d | o this gctron su ess four factors chrI ren's treatment programs in-all  — To warve c | rens courtrrunsdrcuon
586 P.2 607 1978 which. may be consi ? he court ﬁ ée cases in, order to stal blrsh thn without subs |a eyr ence avrng een
The mconsrsten t B N ct whenmqurrmgrnto Hre umengbrlrty issue: |t¥ of the hearm RJ. C presented t att e child 1s unamendble to
gdlo thrssectrona 0 1t Qg the serro ess of the ofTense: %E)‘ he Su 1022 (File No.?2 38 520 Juvenrle rehabrlrtatron rograms is denial
xisted prior to the 1977 amen me s ling uencyo £ minor, lfS?the probable P.2d

of fair qrocess In reS up. €

Cl.Op.N
%esectronshus been elim nate%rnt ca USF tt U ern%%ent ehavior, and (4% Tho constIIqunaI prerequisites for 857 (File No. 1538}, 501" P.2d 837 SPAYZS
su t e facili I

section . (di now rovr es that t ties avai efortetreatm 0 u valid wurver of juvenile court  The proper standard of proof as fo
determinative  age s S the minar. JW.H. v. Stute, Sup 5) treatment ore reflected in Rule of Chil- no am na |||t ofamine to(?reutment Is
47.10080101(11 pr Diides that the maxi- 708 (File No 3812) 583 P2d 21 hPS Procedur%S whrﬁ g#arantees the  the prepon grapce of t eevr ence” stan-
mum limitation ofconfrnement of mmors 1978 d a hearing before t dren’a court  dard, Inre F t%p E 156 (File
1S to the Uge ?f20 In ro é OD All'four factors ||sted |n subsecu%n Judge aLter ade uate no ice theéeof coun- No 40152) 586p d 60 2
!\18 1756 TFile No. 4015 586 607 (q), need not .hu resplved urnstt selat the hearl accec, 10 Proba % caus% etermination
19/81. hild t éustn‘y waiver, Nor is there records and rcp rta re evant to Issles  cannot be ased un hearsay testimony.
Factors to he c?nsrdered rnéudgrng value in rr] mn? the chrldrenscourt {0 before the court, and a statement of — The probable cause determination of a
se iousness of alleged ofens - e] a]r metic ¢ cu atron as to Hie reasons accompanlyrng the warv r.order, court atawurver]hea ing concernin {uve

g ? he serrousn 55 of eale ed of- werg  to he given each factor. Inre PH., UZD Filo No.  niles cannot he haHed ufon hearsay’ tesi
feg C |dr nscourtH udge con %uQrJ g P 0. 857 (File No. 1538) 504 1538) 504P d 837 19 22 mon\i 0 No 857 IFile
% er not only the typo of crime c jarged d liang |th Rule ¢f Children’s 538 604 P2 Sg
utusotIrecrrcumstancessurroun mg Its Hutthere must heathorou h exam- Proce ure 3(h) Is essentral to Insure Exc sro of testrm roper.
commission, the actors Fa ing lo delin- ma |0n of the child 15 background that [he waiver heuring 1s not a HBI% prolTere ¥estrmoﬁy was
?uenc hrstorg due cy and alternatiye strateg ? § 'h Frtual and to Erovrd? ameanrn ul relevant to the amenability issue, the
s Uil for ehapitatin, 1 e otr ns orto adult crimina treatment or review. RJ. Sup 10 superior courtdrd not abuse 11 discretion
PH.S J) 8 No. 857 (File No. 1538), ac mg suck an examination, tho chr 1022 (File No. 2038), 520P2d 806% 974). i excludwvge ecause |ts greéudrcral
501 P.2d 837 (1 dren's court lias no evrdentrag basis or _The waiver hearing is a cr |calny |mpact0u |8 e |tsﬁro ative value. In

Thennrenuhrlrt decision re tsinthe the decision. In re P.H 0 (File No.
soun |scretrod/ ? th h? rens 857 ?Ffle No. 1538), 504 Pgd 8379((51)97?]3

e ¢ éJortant sta?e in, criminal gt
urJu,\?e In re P Sup(73 8})2) }\)jll SaeSupC OFNO 1396 (F1le

drngsa ainsta child. Inre P.H.

BT FE No. 1538), 604 B4 40162? o hof

Insufficient evrdence - Where tho

857 Fil o 1538 601 '2d I No, 2837), 561 P.2d 204 19773 court udlrttle informatign concerning tlie
0 756 (File No. Though the standouts for h Ht IIW At stoke at u child's waiver pearin s robable cause of the minor's delrnqd Uent
‘10151 680 2d 60 19 A amenabilit totreatmentt roug (ho statutory —promise. of Specia avro it wus wareol of tlie nature
Hut tile Iatrtude afor ed him is nut  dren's court luck explicit def u]utron ( 1S r]ehaﬁrlrtatrve treatment in lieu qf tho of the ofTcnses, of flie ue att e minor
nbounded. Tho groper exorcrse if th'Tt cleur from thu statdte that the court in arsher sanction of criminal conviction. wasapParentIy not In need of funds, and of
|scret|on rgust bo predicated not only  most cases must ﬂo heyond tlie crrcu Because the consequences of waiver are  his statement” Hint he regarded tlie com-
u on roce ural regu larity su trcrent 0 stances surroundr g ale e grout i eheatrrng ust measure up to the  mission of the crimes as a game, thrsrm‘ r-
tng & basic requrrementso L uent actsu e ssentials  of due rocess and fair - mation wus_ insufficientto_satisfy the
cess Det also on n'full inquiry mot g P No 857 ile No 1538) treatment Inre P.H. é) 08 No. 857 requrrements o t IS subsectron DH. V.
amenability jssue. In 1o P H,, Stp 504 |*2d1837 1972). Frl% No., 1538). 504 24837 (1972). otut P ? % (File No.
|nvcst| ulinn at U waiver 2837 561 P.2d 291 (19771

have Irdepend

0_857 (File No. 1538). 501 P2d 83D7 Even éhough rglre children's court ma
11 t knowledge concernrn§

hearrng ennnof be a mere ritual. In re Wurverhe rin d(r)dtnoltnct ms éecvtlrldﬂ

Tin- (rial ourtmustmake une iden-  chi Ct. Op. No. 857 (File No. 1538),  Hie gtnndnrds, sé
ti ry récor und.m ewrrtten indings ?acwt?enssrt |srfrgggses%tr)y rﬂg e the exis- 601 PZ 837E 12). | ) and Ie fChrIdrensProce ureS JC
d filel as reguh t% Children's Rule  tence an evalyation of suth programs_n There must be u hearjn w/hrch meca- V. ota E 0. 1022 (File
ulrurli |unS lsoucslelgtron (dj nurref *rssrnunccr E?orteur re eewa]ver rs(JCGFe(jrrrng%ot()rCan“'C su(rjc?upttotteestseggraco uertJrocess 2O%Egralg)zcoourtmsgcoo6n(c1I9U7§|10n thul minor
Vi U url nd fair treatmen ate
0. 1756 (File No. 40)5) 586P2d 607 |-F d) YV é No. 8 7|K?u No 1538), crop. 1022 ile No. 2(\)/38% 520 PUZDd wus.amenublu to treatmentwas abuse

887% 504"

These findings must he supported b At u wajver he fing there must ir
substantial evﬁlenre Inro Kpéj Sup, C¥ thorough pkr?mrmrﬁuugof(h?ln proba%le

806 (1?9743
(

e, Sup. Ct Op. of discretion, —
P 2207

File' No. 381{3', 583 P.2d ? V\Su 1756 Flle N0 4015) 58GP2d C07
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H% %6 (Kile No 58791, 650 I'.2d 422 the adip)chcatory

Prosecution fur oyridin tage
3 applicability to Ot?t rgstepsofthejuvenr

i ]]8 oot scrﬁge Cgul ) ﬁe |H ? necessaz Pennsylvania, 403 U.S 528, 91 S

1976, 29 1., Ed. 2d 647 S1971L in which ||

ro-iculid’ mi rocess. John Dog v. Slate, S was held Unit triul by jury in the juvenile
anuII as an adult furamrsdemeanorvro Né2 5t90d|wrlleletr\]ISOHSE)/z%)ta??gllj»zgtlg2 0. 707 FrIe No 1240), 7DP2dzP7 court's udrrudrcatrveyjst)ae ranot a
talrun x a%%f ryrf(tr |g l[l| 11978). 1971 constitutional requrremen

armer AS 7 0L1),"hefure there (ill‘il inE.L.|. e Stale,Sup.Ct.0 2 rocess standards must be  Whenever achi Jd Inudelrr\rﬂt)uencm
lieen_an_order hy the. superior court 1540 (Kile No, 337*1572 l>2%78 Egm; observed ata dctcl. onrnqurrK srnce rt ceeding Is charge with acts which would
warvrér%the IaGtterLforgrt sr(uvegrle’ut ?9 G Slate v, R.H., Ct. App. Op. No. 375 (Kile m)g/ result in the desprrvatron oft e] he a crrm% su iect to rncarceratron if
Et|<0rne t\lo W78 5110 bl €5 | 8 Igtto|778?1,A 5 dN 3811{)?%); ﬁrorr?verf,\f, ttt Dtur(ej troctes requires at t e very commrtted Pa ina tht %zrtl otn%(t) Srt

. App, Op. No. e least that detention oracrs be b
Applied in State v. Jensen, CI App Op as.'Zd p?lt) 4), ° % o Tty competent, sworn testimony, that t echqg trra To #te extent In re Whi J

overruled, inre 0.K..

e, Sup. CI.
have tho right Jobe represented bycounsel p 1 (File No 10131 445 P2d 813
at the_ detention rngpurr and that the 11968 su sequent

?ec 47.10.070. llenrings, The court magc%nducr the heafln{% % detention order stat articularity  Su p t. Qp. TFile Nos, 1627, 1054
|n ormal manner in the ¢o rtroom 0r In chambers earln P the fac‘s supportrn rt Jphn Boev tate7 16 4)t497 P2d 914 (1972I£rs inconsistent
before U young a ut ad visory pnnM In”accord once 1 AS B G Ofyg\ O 107 (Pl No. L2401, 587wl @'30 O s R e
47 10 075 The ourt hU|| |Ve notic 0 he htar|r>r 0t epartment Incarceration, Wh pp||ed to chil- 487|j ( 7%_
and It mta send a{h res%:rtrtatnt/e tﬁ tde earrngtTﬂe courtshaltl ztilso dren s & éﬁkrngnp |%E]tg nder tne Suanea urort)gg%gn tahealrlrgthtt 0 quor utprtraolr
ransmr o etiti|n fo the e artment. The representative
of e depar %nt ma aso he ear St th hearing Theppublrc shall %E”eVO'em“’“”ﬂ'”%Fr‘f(s o[ o gg?nrzhar?t B%Se%w?é’rr o NSt e
be excluded from the’h eurrng but, the ?ourt In 1ts discretion, ma fd JJ) tt 25 much in chrldrenscases 5 il
permit individuals, to attend & hearing, i their attendance Is compat- The, due proceis clayse of e, OI14Ih §0ga8,e:5”el LN%VI%%IG un. G, Op
bIe Wrth the best interests o Cthe minor. Noth rng In this iectron ma aﬁ‘a? o gl e Bk may )
Ipre In such uway as to enyachrldsrrh to a public trial an carce{aherr n JrsHtutron It (ho child waives Jurhy trial, the
tOU 5% l7lrySL§’-\l? WlCh 145 5LA 1957 am 5 1cn 49 SLA 1966; a%%a:nset?tsu(tron 5 tﬁeS gtfnt erglentrt?atlotn Shal brg%)r/mrrlr?tteéeo?r rre enrlrjrtnjcy rg (Rlal
natice of churgcs, counsel, controntatron tale u No. 706(FileNo. 1156
| et il A R
he%rrr?rsgss sreeefeArgnfﬁﬁOGO For welver 82 (7(?67 ﬂﬁngl}l)le558tatge7SpuE’d 920 90 0. 706 Frn) No. 11561, i ||ra[n%ron§i 4Stat Saup Pp
Edifor's notes, —JQP n Due v. Stale, B tedh ow, ol dgcrded ror Io 4 27 (197 t g 179 9f19 " ag(plres
Sup. Ct. Op. No 707 (File No. 1240? 487 the 5 amen erent 11 this section. The rjg htto rand ry indictmentis o Infants us well os adults, V " Conse

not s Jun%am tal that” due Rro ess I quences of uppliculian will difier for

ol Tendc ternate  met for rnfant, because som decrsrons an he
NOTES TO DECISIONS instituting ghrldrens ﬁroceedrngs where nowsrn%g un rnte{l?g [r v ma§e onl
thechrltf iSch aege it havrn vrolatedn )( UrsA uller knowledige und matu-
A SR el it s i AL Pdtens M Sy
) ights 1 udjration
27 1967), discussing due process tequire-  Stages of the | uvenrle ro oss. the Alas ent decisions ubuut whether to wyivo
ments Srn juvenile’ delinquency ' pro- sy greme coutt belreves that’ dU‘T prCess whnt,hldrgﬂl dvmocﬁge crb rged v%rlh act ggh(tsmrujtrtercga\llvhrgrceeeunn dsul(t%nor?é?nOHrlﬁl
C ng itutional re urrements p L.‘é‘a’ﬂ?,ea'eegefne“a%t“?} °Qny asttatl Jur Indictment, 110 mrtterg gdu q Q %ates t0 |s lturney gecr Ion- mai §
to cthrfrjren Ifl, GS 8? ma resu{ %de riva |on of H not%ern |c ea randjury, John  autority, us In ?rdrn whet ﬁrtuo ec
106 (File No 1156 I\2d 1 )y p t Doev 8 ?r J7 greNo to Intro uctron ur evidence, the co
Hgm Ch'l Nslr%rYtyF Ph?\, 052\1’105%67 pUBd I 1240), 487 P2 ( 70 tence of the uhurne rather tliun of
lienee, slates must aford uve is 887 u (File No. Children “are constrlrrtrunully enti- (hent generally (Yetermrnes whet er
due process oflaw in deljn uenc tled to | rru rn he ududrc fivo  Walvers saﬁrsfy the Hammonds_crit rIF
ceedings Unit m t result i the Khrlds The extension . lo, children  of srn e 0 Y oceeHrn RLR v. St Ct. 06 fFr
ncarc ratron ccordingly Juvenrles fundamental cpnstrtutronal r}%nts dOﬁ ever, Jue 0 t unrqyuergesso oo NG, 1159, 187 9 18711
ne ?re uMur o0 he fight %o he rep- N0t mean a total substitution o i uiluft fcets of the rocequres ‘governing ¢ r| The right | Io counse extends to chrI
res nte unsel, must he given g criminal model or the presentcr ren’s ren’s couy gcee rngsar? the o?entral dren Ch rge wrt elinguency. RLR v,
18 must he given h rr J marl system. John Doe V. Slate 5“8 Cl dam ewhr%]h Ay Aceiue to the chid 1 State,Sup. C No 706 File No. 1156),
of cnnPnr atrnn fiin n cosseminnl ?% 5\10 107 (File No. 1240}, 487 1'.2d 47 p%ﬂctr U the T shoutd %rrst Consur 48772477
Witnesses, afforde h privile e er is counsel and his %re ts or guard- Huvenrk Et beaﬁorqed th rr%ht
Sgatrnstlseltajrrmrn’r\‘nnt%%rt Fi IOEhI\T b24]11 W probtems % e adrudrcatr%n t?\?elw aesnsearEptrh)é] “atﬁt ?o u t?gl ab iy bﬁ nec reseorltge cou&tsg d%tntaeo f that
4 % (f %(J 3 87p ’ ene JHVCSnrﬂee '5}0%és‘évﬁ2n§es Wﬁattjval %e (\)rv|| pefore It 1S Tinally (irantefd tR ét {g % (ht )(rrg ates A g Process, Joh Doc v.
While the U.S. Supreme Court has not  ‘egard to the procedural requirements at th (32t7 O(pg?t\H YIIuF sgeNl(\)/cherver48\7 §1Set7le| Szt(rjp47 [t)gJ .No. 707 (File No. 12401,
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Right In ryilMIllllic lime In ants the press, friends, or others lo he

9 ﬁ —It s Unql estronabe%ha? the lee to atteh(f then the h ear?ng must he
g ht fo the assistance uf cnunscl of open to them. RI.R v, Slate, Sup. C

necessrt mcludesthecancomrtont rrghtto o 706 (File No. 11561487 |2d f?

B G i
or s children.af u rantee th right
07 File No."1210) WP b toup%hc ma g t%ul(iln%ére
While un adult defendant in n criminal (Frle No 1156) 487 P2d 20 ﬁg?lg

case must he bought lo trial with mareqa Due process requires that childrén have
sonable time, ue f0Cess require I that rhe rg tto a public triul'b ry where
may not be brought to trral too soon. He ere char dwrlh actsthh would be

etimeto consult Doe

u
mutbegrvenarasonab crmeremn rtte yana ul Mg
[

a
Wi counsel and o~ prepare his
dhense John Doe V. tate e Ap L \1/24853 287 Lhp2d 47 (()1971'\4 i

0
8oy 07 IFile No. 1240). 4870P2d ‘P7 The fundamental constrtutronal [ Gghto
ublic trial byjury must ho afforded chil
This section provrdes for the exclu- dre delinqu ncy adjudi catron oI
Igh]nnOf IEeRp l%lrg,tefroum chrldrens Ceeg'f"? in Ihplheb | ossrb?
TR e ae By 57 19911 hfettttert'sct ﬁseﬁeeYh)h”'rcm tves
Rut such provrsron mvolves only |nt e past, justif redJ rha o t 0s€ rrg ts
Rersonswhosepresence Isnotd esrr% 0e V. Stat
i hild. — The area 0 drscretror] in |he Fre No. 12101 487 Bd 47 (1 g g
le, where the court may refuse lo %pen Th ereusong or he consﬁrtutron guar
the hearing,  involves Rersons Whose  antees of public trial apply as much
fesence IS ot desired hx echild. ItLK v, juvenile. delinquency proceedrngs n3 to
hSI% %(litp2 {1070 No. 706 (File No 1156) adult crrmrnal roceer(hn s RLRV ?tale

U 706 (Fife No.” 1156), 487
s>onh]useo drﬁcretrg grtho court Ffd % &
to refuse h-bnilluncc 1o In rvr uals whose  Delinqu ncym st he roved(?e ond
presence I favored hy the ch | except n u reaso(h he do t under the du

special ~ circoms- mées  such ?s tlie gesclauseofthe 14thame ent. RL
navarla rlrtg ofa courr orn su %all tale SHp C O%) No. 706 (File No. 1156),
a[rre %nc% IS SuU || ? |n e uasuw & 48%'% '27I19 1)
ited in Inr No.
T ke Ry i b g o Sup, O 13%p il
71). MO Statu B File
If the child or his guardian ud litem  No. -1846 ), 45 P 9 1982).

Collateral references. — Power of 'Xv%r&ilellgelinquency proceedings, 43

Juvenrecourt to require testrmony bych o
drerr, e of proof in &uve%lg delinquency

Apphcah\hty oF fules of evidence in proce%rhngs 43 ALH2d

Sec. ‘17,10.075. Young adult advisory panels, (u) Unless the
mrnor obects tlre court may select a young adult advisory panel to
e rt case and advise the court ora recommended judgment and

e court ma (nsrder any o tlie panel recommeridations in
ma |n ils judgment and order In'the case.

-0 rrn gal of each high school shall submit annuaII% to the
courta |sto the students gnr lled 1n raﬁes 10, 11 ana 12 ecorlrrt
shall determine the method of selecting the members of each pane
¢) A student shall he excused Irom attending school while serving

8rsr % pFaérneélmember Asstudent, may not serve more than once each year

§ 1710080 Welfare, Social Services and Institutions § 47.10.080

hgi) A student shull beexcusedtr%m service das Panel member jfthe
student submits a written requesttot ecowlrn catng the reason for
not wishing to serve. (§ 2 ch'49 SL

Ledrslatrve history reports, — For
reporton ch. 49, SLA 1966, see 1966 House
Journal, p. 62.

Sec..47.10.080. Judgments and orders, (a (igThe court, at the con-
clusii i or the hearrn or thereafter as the circumstances of the case
may squire, shall f md and enter ajudgment that the minor IS or is not
uclinquent or a child jn need of aid.

b) 'If the court frnds that the minor is delinquent, it shall

1 order the minor committed to the Department of Health and
Social Servrces fora errod oftrme not to exceed two years or In an
event extend past the ? the minor becomes 19, xceﬁt that th
department may, etrtron r and the court mey grant in a hearin hA
two-year extensronso commrtment which do not extend be¥on he
child's 19th birthday 1f the extension is |n the best mteressot the
minor and the u?lrc and hd) an additional gne h/h eriod of supervr
sion past age 19 1T continued supervision 1s In tHe best interests of the
erson.and" the person consensto it the de artment shull place the
inor in thejuventle facility which the depar mentconsrders appropri-
ﬁte and whrch muy mclude ajuvenile correctronal gchool detention
ome, or detention facility, the'minor may ereease from placement
r de}entron and rPla ed on probation on order of the cgurt and mag also
e released by the department, In its discretion, under AS 47.10.2

(2) order the minor placed on probation, to be supervised by the

de artment an% released to the minor's arenté %uardran or g suit-
erﬁon ITt ucourt orders the mino gac ropation, | m

specr etermsan conditions of probation; the pro atron may e
% period of time, not to exceed two ¥ears and In no event extend tt)ast
the ay the minor becomes 19, except that the department may petition
for and the court may 8rant in a hearing

gAI tWo- uear extensions of supervision” which 0o not extend be¥ond
the child's 19th brrthday If the extension is in the best interests of the
minor und the public; und

(B) an additional one-year rE)errod of supervision past age 19 if thu
continued supervision Isin the best interests of tho person and the
pe ion C nsep]ts to.It;

) order t u minor commrtted to the department and placed [rn
robation, to he supervised by the defartment and released to th
mrnors arents uardian, ~other surtable person, or suitahc
nond een on setting such as a family home, group care facil |ty or child
care facility, whichever Hred%)artmentconsrders atjgpro[ﬁg]rrate 0imple
ment 11 >treatment plan of the predisposition repo e court orders
the minor placed on probation, it may specify the terms and conditions
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of robation; the department may transfer the mrnor in the minor's two- g3/ear extensronso supervision which do not extend beyond
best nterests, tr%m one of the grobatronarx placemen settings listed the mrnorsl th birthday if the extension is in the best interests of the
In this parag raR to another, and the mifor, the minor's parents or mi rfr an ége public; and
%%rardran and t emrnorsattorn% y are entrtled to reasonable notice of Bl an additional one-year period ofsuPervrsron ast age 19 if the
e transfer: the probation may Te for a period of time, not to exceed continued supervision 1s'in the best Interests of the person and tlie
two years and in no event extend past the duy the minor becomes 19 pe son consents to it; or
exce%t that the department may petition for and the court may granf order, upon a showjng in the, adrrudrcatron by clear and
In a hearin convrncrn evidence that there 1s°a child in need of aid Under AS
ég r( ar%xtengronso commitment which d% not extend be¥ond 0010 a)(2) as a resuIt of parental conduct and uRon a showing In
hrlda ﬁt [r)t a%r f the extension Is In the best interests of the te IS QSI?< n by clear and convincin evrdencetat the parental
o E%'Fehta fhts. er‘h%%té'%%tet‘%atxrtahs anh%s'p%aé’dﬁtde's“%%h”e SF
(B) an addrtronal ong- year period of supervision past age 19 if the
arents and commit the child to the department or to a le
Bgrr]stgnuggngg ?sr\thsﬁnolrs I the best intfests of the person and the ap or ted %uardran of the erson of the chrldp ang the departmeﬂtd/r
M| order hhe minor to make suitable restit trdn in lieu of or in ?uar ian shall Y%POTT annua ly t0 the COU” on efforts being made to
addition to the court’s order under (1), (%or (3] of this subsection o a ﬁ%“r“agrefp acer]n gr Icr ,e Cthrss ction authorizes the com-
%3) order the mrnor committed to the Department or Health and mrsgronero?hea socra serv &0ra esr nee or the guardian of
Social Services for rE)acement in an adventure-pased eﬁucatron ro- th erson of the rdt consent 16 the ado trono tecﬁ
gram established under AS -17. 21 020 with conditions the court Con- iTihe court ?rnds %at the minar |s no delinquent orachrld |n
siders approprrate concerning reease Tpon satisfactory. completron of nee of aid, it shall immediatsiy order the minor reeasedt m the
}'geng Qa0 & fgg}gﬂﬁgteor‘d” this subsectlorifthe program departmentscustodyand oo 10 minor's parents, guarr?ran of
) Ifthe Cout s et e minr i child n e of aid, it shall Custoqu-l, und, disg %Sbtegeﬁaﬁeuentorachrld in need ofaid is a ward
11 orcler the mrn?rcommrtted totlie department for placement in an e state while commrtted to he de artmentorthe department has
appropriate settrng orapenodo time not to exceedtw yearsor n any tre epower to supervise the mrnorsacr %ns Tlie court shull review an
order IS section annuall and ma

event ast the date the minor becomes 19 years of age, éxcept that de undur <ol or (c)(1) or
t t?n i ?1 ti revrewtheorder mo)efre Hentl (td etermine |fcont|nued lacemen

ent may p etrtan for und the courf may gra trng earin
0 year extension! commrtment which do’not exten ber{on

1S in.th Inter

mrnors 19th brrthdayr the extensjon 1S In the best mteressof the 8%%%%“&%8{ ihhe{h'es“’ﬂbﬁé '%hseg %ﬁh%'ﬁtedthé m|}ropi bt émﬁ%(?rss
minor and the U?“C andwun additional one Jer 439“0 ofsupervi- arents ardran orcustodran are entrtled when good cause is shown
sion past age 19 11 the contiriued SUEGWISIOH IS in the best interests of oarvre ona |cat ion, Itthea ||cat|on IS raﬂted the courl shull
Ine person an the person consents to It: the de artment may transfer fford these &e and th errcou el reasonabile nofice In advance of
the minor, In the minor's best interests, from o Ipacementsettrnqto erevrewa da earing where these parties and their counsel
another, and the mn>" the minor's pirents or guardian and be afforded an opportunrty t0 be heard The minor shall be
minor's attomey are eniit'ed to reusonunlu notrce of the transfer: ff rded the opportunity o be present al the review.

21 order the minor released to the minor's Parents uardran or &) No adjudi Eatron uh erthrg apter upon tﬁe status ofa child may
some other syitable rt)erson and in aPJ)ro te case order th Operuto, tor mpose nnv of thﬁ crvrl Isabilities Qrdrnarrl¥ |mgosed
Parents uar Jan, or 0 ergerson o% e.me ?a orot rcarean convrc(sron uP nacrrmrna charge, nor ma umrnorutew e cort-
reatment; If the court releases the minor, it shall drrectt art- sidered a criminal hy the adjudication, nor may the adjudication be
ment lo su ervrse the care and treatment given to the minor, but the afterward deemed a conviction, nor may a minor be charged with or
court may ﬂ)ensewrth he deﬁartmentss Hervrfron |ftheeourt Inds convicte ofacrrme in a court, ex e;fé rovided in this cha Pter Tlie
that the adult to whom the minor is released will adequately care for commitment and placement of a ch an evidence given In the courl
the mrnor without Supervision; the de artment's supervision may not are not udinissihlC as evidence agarnstt e minor masubse uent cas
excee two earsor rn an eventexten ast the te the minor reaches groceedrn gs In ung other court, nor gloes the commitment an

e 19, except that t ed partment may petition orand the court may ement or-evidence operate to disqualify a minor n a future civil

ant In"a Tearing servrce Ixamiimtion or appointment In the stale.
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Il The (Icpmtini‘nl shall Il court costs incurred in nil pro-
ceé o o Tl i

mgsrnc nection with the adjudication or deli rnquenc¥ under this
C aFter including hearings which result in the release U the minor.

minor, the minor's parents oy guardian acting on the minor's
he(halﬁ or the de artmentn% dppeafdl % mentoro?der or the stay
modif rcatron s trn Uside, revocatr N, orenlargement of ajudgment
or or er Issued g/t e court un ert i$ chapter,
IRepeaIed tdcli 63 SLA 1

F >In making its orcler under M of this_section, the court shall
consider the fact, if it is a fact, that the minor was being provided

treatment by s rrrtual means through prayer in accordance wilh the
tenets and pyracrtJrces 0f  lecog nrzeclil %hdJ rc yor religious denomination

b¥ an accredrted practrtroner of t]he church or denomrnatron
tlch1458 am§20 -am 82 'n 118 SLA
amn ch4OS 1967 a ﬁl—lchZ?SLAw “am 12—15
c 4 A 1970: am §6.¢ch 104 SLA 1971: r?%6 ch1s

2 ch 125 SLA™1974: —18.29 3SLA1977 6
Ws%sm i n ‘ n§

Cross references — For the slundurd  this Act whrch spgcrf the length of
of prgo ffor fin rn?sunde(rthrssectron see  comm. 'ment |0 the &rtmentor proba-

renthi T a RulesofCourt  tion >|tsupervrsron 3 e artment are
ecglso Ch rensRu e522and2 a{ licable lo those rnorsa ected under
the

tor's notes. — Sectio finne c efore
ef ectrve date oft i5 ﬁzctr{ d

SLA'1977 provides: dSézctronr]()o lliis Act %ust 26,
has the eﬁect of addi lecourt's 19771 so that the commitment, probation

res onsrbr ties w n | din VIEW  or su er*rsron or mi ors the depart-

erRue 28, Alaska Rules 0 E*Chr rens ment eoret g r(gcgl ){e o?thrspAct
Proce ure, b reﬂurrrn the court lo holda ~ (August 2 177? contrnue, hut muy
hearing upon a showing of good cause grve of ex? ﬁd two years from tho ﬁectrve
otrc .and afford an”opportunity to be  date of this Act (August 26, 1977 unless

two ear extensions have been grante
Sectron 34, ch. 63, SLA 1977 in the fir duurl un ertqs Act E%egctarlon Jlo)t

)
sentence rovrges "The “portions of Aé s 0080 ledhy 5 29, ch. 63
47.10.080(b) and (cl in secg 15'und 16 of  SLA 1977 WS TepeeTTy

NOTES TO DECISIONS

Fach category of children rnundates amounted lo ngenal sentence Us posed
drferences ggardrng coEtent uf dis-  to theruvenrle IS osrtron re urr nder
ositional ord&rs. — Alaska's pertinent subsectron Ie,Sup Ct.
stuhrlu&r Ilnrovrsrons and rucedqu les 8 Nu. 1104( rIe No 2144),528P2d437
distinguish begween catedories of ¢ ren 19741,

[ournoseso a mrnr?terr ska chil- ~ Court ennnot place child In partic-

n
fcontrollin S?rgmdcance IS ulari srtu1tron —Under tin sect on as
ru eac ctassorcate oy mandates dis-  amended, the court nu fonger ISCre-

tinct differences re ardrn the permissible  tion lo orcler the delingue tchrld lace
content ofany dis %srtrongalor erthetrral apelxrt u?arrnstrtutlroﬂ Ih url%nM

cour{ can enter. I re A Minor Child: Su ion v to commit  the c 10l e
%58 18 No. 737 IPile No. 15241, 190| ?d H‘e artment w?ch then Iaces the ch }

- v, Slate, No. 1104
here a delinquent child Wus sen. (Prle lu Nu. 21 441 528 BZd 437 Fg19741,AA
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|ons "the probative va eo mstP
o evrdence Is consrderably ess than Mint
which sug ests, false or “distorted testi-
{n P/bec se of bias, and | enee Incon-
ront U wrtness wrlr suc evidence 1
orrespon maa/ less. Gonzales v, Slate,
2o (P 10301Kile N 20021 02t
d 512, cert denre 11 9 868, 95§
Ct 125,421, Ell. 2
As il general rule, the trial courts could
properly refuse evidence of stole con-

victions or juvenile adHudrcatrons where
these were” offered fur the purpose of
discrediting tlie witness generally rather
than tu show some spec| 'ﬁ g J ential for
to}ns or pregr ice towar t een ant,

{Klle NOS 1888 154 525) P.2d 528

anrlege agornsl self incrimination,
—Wh ena £rson un ert ea eof18 ears
vrolate rmer OInHI). he
uen mmor
he possr&e coﬂse uence OﬂNhrc adjud-
cation vyu?commrt ent ton juvenile facil-
tyunt tlie age o }9Inow U| oreover,
there wuspoba e cause to e avet
mmorws em%uent and the cuurt found
[lulh e\rvu%not naenabeto trea ment as
ajuvenile ecou he prosecute asi e
were an adult. Thus, there wus alway
same anger of mcarcer tron or o er
criminal ~sanctions,
commrtted on actw ét hwou ve beena
crime If committe un a t Under
such circumstances n child upnvrle e
Lk A
- b
A child ad udhcated delinguent [ﬂ
seIImgL SD may he incarcerated, possioly

ven In a cit gar Llntrla whrc ma
e mary ye %te Sup, Ct
% |K||e Nu 1156), 487 PZd

Sub ecti rovides in patt Mini a
Juvenﬁe ‘%Fetﬂ]é) may no ﬁre con
sidered n criminal by reason of the
ad]udrcatron nor may the adjudrcattron

ufleiward a_conviction

onza es v StaIe gr% Cl. Op. No. 1030
Kile No. 2002), 521 P.2d 512, cert denred

g% 868 9578, Ct. 125, - L. Ed. 2d

(t e cunnot c nsider ujuvenjle
of ncrrmma convrcton for ||e
Furpose o prescriping a man aorys
ence. |lcrfield v, Slafe, S
581 (File- Nu. 9601 458’ P2d 101181 9691

Tlie judge's consro ration of factors
relating to accuseds aractenstrcs
back round and ||ehlévéor gnor t0 reﬁchnﬁg
Mil- 3ge 0 18 years t mean t
considered accusedacrmrna or that | |e
was ysjn t gjuvenile ensesuscnmrna
canvic a } termrnrn%the sentence
Impose lleifield v. Sta dp
581 (File No. 960), P 1008 | 001

Consrderatrﬁn of Ihujuvenile record

is proper by the court mposrnq usen-

n niliilt offender, 1'enn v.

35 20 Ay 1

§ -17.10.081 w elfare, Social Services and Institutions § 47.10.081

Use of the juvenile history of the arc not msulated from review. AM. v
offender in sentencmg oceedings dues  State Ct. Afé) % No. 150(File No. 6105)
not amount to the use of those proceedings 65iP

ea rom detention  order

as t -lence against the offender wrthrn .
the pn-cripti S0l such a statute as thrs ismissed as untrmely — Seg AM 5‘5

sectron Penn v, Slate
1774 (File No. 38731, 588P2d 288 @978 iP.2 |3| 19%2 i

When sentence determrned — The gpe uic 4““5 iction. — AS
sentence which may be imposed u o é 22.09.010 places final appellate jurisdic-
convicted ndult |5 etermr ed as of tho  tiopin all cases In the supreme court zn_re
trmeotthefmalu ment of c? victjon, or AMrnorChrd,Sug.CI. 08- No. 731 (File
usofthetrmeo co mrssrono g offense. N0A15 '416490L%M658§1 71%- CLo
These rules h pave been a})pre oAuvenrle LR -2\/2-21tate5-47U%-2J-8f7-
sentencmg Daven ort McGin 5 PUZDd .4 Ad(amgv % & gﬂp 1,Fad &

R 0 T S

Review ofcustod orders—TIrenew AV, y OUR UL UR. N0, '
children ?Iow asar%sulto({the 1977 acta, No. 23%7]& 561DP-2d 29gt1t9775)- cLO
provides for review o cuséo yordersannu NQ%%E F!P Navrs YZtZS 1%4’SGUp499'P2%
aIIyormoreo cn |f ceuse |se own, N0 lle Nos. 1428, 1430), :
Intel ug “No. 1548gFreNos 1O§F4192-| 6K Sup. Ct On. N
3219 3229 3P 1376&197 ) S

of det en“on order. — Under 3%6 il:]:_|9|$2NOS 1627, 16 4, 1674),49 P.2d

thrs sectron and Children's Rule 29(a), a | g
minor.who is dcfuined m-y ap ea(I b Cied 1 Elliason v. SSate S, gL on.
T I IR R
0 e e, (5 0 SR
nIIepgellants are authorrzed lo bnng fSuve No. 5856), 641 P.[Zjd 467 (?'982),'

ensurealthgp%sgnq geterPtpon hearm

Collateral references, — Right ofindi-  cceding for involun t{(y termination of
gent parent to appointed counsel in pro-  parental rights. 80 ALR3d 1141.

Before the

drsposrtron hearin ofadelrn uent minor thede artment)shallsubmrt

U predl #t)osrtronr ort wr% recommended plan of treatment t0 aId
the court In 1ts selection ot a disposition, and any further information
which the court may request.

éb) Bef ?re the disposition hearing ofa child in ne]edo aid the dep art

ntsha submit Predrs position”report to aid the court in Its selec-
]tnl)ln otadisposition. This report shall molude butis not limited to, the
ollowin

(‘11a gtatement of changes in the child's or parent's behavior, which
will aid the court in determining that supervision of the family or
placement is no longer necessary;

52) fremoval from the home is recommentlted adescn tron ofthe
re S0NS the child cannot he protected or rehabilitated ade vcd tely. m f |e
home, Inclu |n%adesc ription of any previous efforts to work with th
parents and the child In the home the parents’ attrtu e towar

pIacement of the child;
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(3) adescription of the potential harm to the child which mnv result 3 what services were utilized bx the p)arents to facilitate reunion;
from removat]f[]om the home and any ell'orts which can 1+ made to 4 the visitation history between the parents and the child:
mr(pdrrgﬁe ?ﬂ(r:the?rrrr?fo?rrr]ratron which the court may request. 5 hvrvlhettg] rterr]gdrarltlronalasreerr\]nces e e 0 faclite e fetur of

A JEEffi'he court shall inform the child, the chrIJ)g grents and the H ﬁeﬂ return o?th chrld can be expected. (§ 26 ch 63 SLA 1977)
SIS et il oAbl be e o fem
Be?oreFtF Isposition hearwg i t e nat yl NOTES TO DECISIONS
or purposes of thiS section, "parents" means the natural or
adh tive parePrtspand any ﬁe al uardrah) relat?ve or other adult per- N M AR P
son wrth whom th hrld sresrded and who has acEed asahparent in (1982)
&mé/ ogmh foracontrnuousperrodoftrme efore this action. Sec. 4710084, Legal custody, quardianship. and residual
arental i t an ?e ponsr |I¥tie (a {When 2 chid s commitied
NOTES TO DECISIONS nder AS 47.10.080(b)(1 ()(12 to the départment o released under
é?reﬂ 5119 |t0at9|eb)(%)rs%rn 3aorre |0n§?n“eor(‘:q|eld§| pcaurgtr(rth gep(ag%isra%pg
M0 Ieranaioy: Ooeupinth 34 CTgd o MAQLW. by fate, €, 000, OBy reatronshr imposes on the de ment und s aithortzed agers o
Eb gt i te arent guardian, or othe surtable person the resp ons‘%r lity 0
srca car an 8nt§o of the child, the determination o Where anc

Sep 47.10.082. Best inte rest he child. In making its p]rs 0Si- hwhomt ec all Irve the rrgfhtan uty to protect train ang
tional ordey nd rAS 471 080 (ﬁ e court shaII consgtert f sc lprne the chila 1ﬁg]ovrdrnﬁ the child with food,
Interests ott ec dand the pu C, an In maxing Its dispositiona shelter educatron and medrcalc re. These qoligations are su ject 10

order und 080% hec rt ha|| consrdpr the bestrntere ts any residual parental rights and responsibilities and rights and
thechrérnert ca%e e court rho érderasoth abl |t res onsibilities ofa guardian ifone has been appainted. Wher parenta
state to take custody and to caret Id to protectt ecnild’s est ts. have be

3 En terminated, or there are no. |Ir\rrng rent]s andrd
Interests under AS 47 10.010 — § 6 cn 63 SLA 1977) guardian has been appointed, the responsibilities o ega custoay
rnclude those in (b) and (c 2 of this section. The department or person

havin ea custod the child may, delegate an the
. il e sl oyt
| | litary enlis y
tlrﬁsrj::%t'”ogréﬁne‘ilrjjgicz;“ rth ntegr i il Nos. 8546, 6695), 850 P2 puID r%sesphtrhrscharpteraperson in charge of aplacementseqtrng isan
r § I ! nGranalov cchrprntrS a N e aepar
gOfpgrggrgtcgn%rgC?'gatpglgsntﬁtgjggﬁ?pgg 879) 909WrF|VeN l%ss i P05 i g{b (e Jepatent oointe for the child the courtshall sprec-
mination. Noda A, V. Siate, SUp. CE Op. b5 (Flre No. 4846) 645 o 1229( 9823 9 alrrdratrsr onr%r thae rrérn;]tét\?eangnrgs rilns(rgﬂrrtregroérther etrarrlrg{anS The
e n

sponsrbrlrtres may Include, but'arc:not limited to, huving the rig ht

Sec, 47.10.083. Reyiew h earrnp rnformatr(pn In the case of a

and responsibility of reasonable visitation, consentrn to marrra
hglalr(rjrnla nﬁ%(rjieorf aIdS e ” S(t%)al ur?ersesturtnhee Qgﬁﬁ aht'd‘é r%\)//revg consentﬁr to |||tar enlistment, consentin %raor med

preponderance of the evrdence that the basis upon which the child was treatment; 0 tarnrnp represpntatron for the child'in Iega actrons anp

adiudicated under AS47.10.91 (a% QCO finues to exist. If thu chit is makin decrsronsof gna nancial significance concéming the chil
il e ot B e et e 1 L e

e child was removed from the home;

eCree, the parents shall have residual rights and responsibilities
iztitﬂeartea%rr\/dﬁes e ben proviced t o ofeed t the parents t Thesgesi ual rrghts nnd responsibil |t|esofthe parent rncpu de, butare
not limited lo, the Tight and responsibility of reasonable visitation,
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consent to adoption, consent to marrra%e consent tp militar X
enlistment, consent fo, major medical treatment except in caucs

emergency Or Cases fallrng under AS09.65,100, and the resp onsrbrlrt
for rt exceptr by court orderany resiqual r| htand respgnsrbr
ng/ eendeegated toa guardian under (ol oft IS section. (8 26 ¢h

NOTES TO DECISIONS

ect eua%fosterpare tsnn hus qarnst the oilier concerning evidence
bund-wife evi ntrar%/ rnvilege. — rélati gto an assault on the stercﬁrlit.
Iester child is chrIF tt{ foster‘Earents Danigl3 v, Stale, Fg:t App. Op. No. 357 (FI

r u&sog%s 0 IVIe ee ggtce o NOC!tAg66 MOAV (}98(:(% A
ited | Stale
AIasEa Evrd%nceR e50 ul( 2nD 1> 0ne  No. 95 (File No. 48 16), 645 P28p129
foster parent cannot rely on the lius-  (1982):

bund-wife privilege to refuse to testi

Sec. -17,10.085. Child in need of nid: religioys freatment. In a
case(r:n which t?re minor's . tarlus asu |d ?n %eeH ofa?g g]sou ht lo

be based on tlieneed for medical care the court ma)f upon con-
srderatron ofthe health of the mrnor and the tact Ifit ISﬁ act, that the
minor 1s being pr% ed treatment ysprrrtua means t ro(ug prayer
In accordance with the tenets and practices ofarecognrze churchi or
religious denomination by an accredrted practitionercf the church or
denomination, dismiss the Proceedrngs and thereb}r close the- matter
This muY he done, in the Interest ofgl trce and r? gious freedom, on
the gourt's own motion or upon the application of a party to the ro

%ﬁgdé'&%h 6tn WS e % rtsetr'\”ft’g%até‘)m”é i

NOTES TO DECISIONS

!\té?lg;i"(anll L\1N4 4ﬂ 645 1*2qp1(2)9
19821,

47 10,090, Records, (a) The court shall make and keep recor
of al cases broy ﬁ efore rt T e court's oftpc%af recorgspma He

mFgecte on}/wrt the ¢ urts ermrssron and onl S/Personsr 9
9rtrmate nterest In them. All in ormatron an F clal records lE)e
tain r?totr minor anti prepared hh an empoyeeo the court or
federal, stafe. or city F;enc?/ the discharge of teempg eeso
agenc 'S0 |cra duty, are privileged and may not he disclosed direct
In rrect tu an one wrthout the courts permission. However, a
state or c Iaw ‘enforcement agency shall disclose” jnformation
regarding a case which Is needed by the person or agency charged with

§ 47.10.090 Welfare, Social Services and Ir«rmmoNs « 47.10.090

making a preliminary investigation for the information of the court.
Within' 30 duyu ¢ ofthe date of'a minor's 18th birthday or, if the court
retarnsrurrs]drr tJno a minor past the minor's 18th, irthday, within
30 da?/soft e date on which the court relim, uishesjurisdictio over Tth
minof, the court shall order sealed all the courtsoffrcral records, Infor-
mation and social recors pertarnrng to that minor, as well as records
of all criminal Rroceedrngs agarns the_minor and punishments as-
sesse agarnstt e minqr except for traffic offenses. A person may not
3 se sealed records for an 0uNﬁur 0se except that the court ma
er their use for good cause s or may ordertherruse Yano ICer
t)e ourt in makin apresentencrnﬁ elp%rt for the cour
enameor rc Ure'ofa minor under't gurrs ctronofthecourt
ma not be made publrc in connection with the minor's status as a
delrnquent child ora child in need of ajd unless authonzed bh order of
the court, excePtthaJthe name ofa mrnorw 0 s found é)rt e second
time to have violated a [aw, which if committed by an adult would be
a felony, shall be made public unless the court; for good cause, in
certain mdrvrdua#caseﬁ enters an order gr Lnbrtrnrlr the drscl?sure
¢J, A person wno Violates a provjsion rs sec ion is quilty of a
mrsdemeanor and upon convrctron IS punishable by a fine of nof more
than $ orbrrmrlrnsonment for not more than one year, or by both,
g§ 10(31(4) art [ ch 145 SLA 1957: am § T'ch 124 SLA1972; am S 1 ¢h
0 SLA 1975: am § 20 ch 63 SLA 1977)

Cross references.— Forexplanation or  of Children's Procedure, see § 2, ch. 90,
how amendments in 1975 changed Rules  SIA 1975).

NOTES TO DECISIONS

Purpose for enacting subsection (a). {rens proceeding In re P.N., Sup. C1. O
e R e L Pl B
' ' uws refafl ! Iver of provisions o fsection. — In
dren’s proceedings lends one t0; believe

hatsubsectron <u0\?/as enacted pr#ncr all Ere case of use of restrajnts more severe

lacement 1n adjustment ro
or flie purpose rotecting' t
nrnﬂ i ep Ossible aé IntaFy confrnement i ua provalo?tﬂo

fst ENECS an — director of Mclaughiin_ Youth Center
aut orrzed reve atron o?hrs socraﬁ rec must[beo taine ungarepmmade to thu

?\[0 V‘ﬁ% (Far\llg Nno r62191 53§’ T f3 chrldsattorn%nnd the family court The

Provrsrons of this sectron ur.: warve or
9r7here is nn indication that subsec-

his purPose v. Director of
tronntnlwus intended fo authorize the  McLaughiin YO”"‘ Center, Superior
u

ing of t-shiinoniiil use rmmunrt Co rtrcdr ﬁ| <BIL o et oo Nl
11207(E||§5Nc')”2r169'1 3 Bad ?975i 06?“'9 Li%l V‘” K 19%12

Tlie sup reme court cuuld not sa wit ed 1n W 3yt Ot
certarntgl af his sectron woulld he 95 <I;|ee RIL, EtSS %?)S(J*zt%ol%?g
COnSTUE 10 foi the e, n U subse: E File No. 77081, 1%2d

([]uentcrrmrﬁal action against a parent uf
estimony thut the parent guve at u ch



S 1 1(1095 Alaska Siathtis § 17 10.100

See. -17.10.095. Arrestofa minor. Thearrest ofaminor other than
tor a traffic offense Is not consrdered an arrest for any purpose except

aorrets te @u oqse me drfppzsrtron of a proceeding arising out of that

Sec. 47.10.100. Retention oféurrsdrctron over minor, (u) The
court retaipsjurisdiction over the case and ma atan trmestagexecu
tion, modify, set aside, revoke, oy enlarge ajudgmentor order, Or grant
anew hearrng, In the EXEICISE Of Fs poiver 0f protection over the Minor
and for the minor's best rnterest or a perrod of time not to exceed tvvo
years or n any event extend past the a the minor becomes 19, unl ess
?ooner drscharged bg the court excgp at the department ma{/J agrp?/
or and the colirt may grant an addjtional one-year period of supery
sion past a e 191 contrnued supervision s in t Dest interests ofthe
erson and" the (person consents to It. An apg rcatron for any of these
urposes mayb made b¥ the parent, guardjan, or custodian uctrng In

ehalf of the minor, or the court may, on its own motion, ang after
reasonale notice 10 Interested parties and the appropriate depart-
ment, take action which It considers appropriate.

{b) If thp court determines at (p rehearing that it is for the best

ests 0 the minor to be released to the care orcustody ofthe minor's
ﬁ]arent uardian, or cu tpdran It ma%/enteran order to'that effect and

e minor is discharged from the co trol of the department.

(Vc) [f a minor is a rpu rct a delinquent or a child in need of aid
be ore the minor's 18th birt tecourtnag retamjurrs iction over
the mnor after the minor' for ‘the purpose of
sugervrsrng the mrnorsrehabr tatron hut the courtsurrs iction over

minor under this chapter never extenti beyond the minor's 19th
brrthdaK exce tthpt the department malya pIZ for and the court ma

reat an additional one-year period of superyision past age 19
Inued supervrsron IS In the best interests ofthe,per, on and the person
onsenU it. Th 8 de artment r a%r tain Juris rctron ove a child

etween the child's 18th and Irthdays for the purpose of
supervising the child's rehaprhgatron If the ‘child has been placed
under the”supervision of the department before the child's 18th
birthday, except that the department may apply. for and the court may
grant un "addifional onex aﬁperrod ofsupervrsron ast a e 19| corf-

nuee ntssu ervrsron ISn t e ost |gLeAre?t955(7) f n% 106n iit? e eé?_oAn
By e B2t Ay SLA 19

NOTES TO DECISIONS

WIii-n one crrrrunrts u crrmrnal of- i
fense ater mu rngmtre lige of §(‘1%‘ﬁ 5570 p% 1%@ P87H1|591) (Filo-No.

eurs, lie Js no lunger éntitled toclaim tlie ic-
ene?rts of tlie Chr?dren 's Code, ilenson V. tlo%ffﬁﬁtsgitg‘n’d!’ |Ie_h Nceolt rEPSh rslescr%ilocn

§ 4710110 Welfare, Social Sehviccs and Institutions S 47.10.130

t ) nor subsectron L rpu&ports tu extemd the sentencin curﬁ ac tlrrres Aurrsdrctron
e courts(guvenre isdiction to ne over the Individua expressy
pmmtted TcRsesoccurrm% etweeg retroactjve . stafute cou %eeat i1s
Tendcr's  18th and continuing jurisqiction for the duration of

Henson v, State, S B Ct, 09 9 the sentence orrgrnaly rmpose Duven
(File No 3024% 573 2d 135 81978) oIt V. M Ginnis qué) No. 1049
Jurisdiction’ " defeate nIy by (File No. 1942), 522 P.2 14 (1974).

expressly retroacUvc statute. - Once

Sec. 47.10.110. Apporntmentofguardran or custodian, When
in the c>urse ofa proceeding under this cha ter rta(ppearstothe court
that thu welfare 0f a mrnorerI be promot appointment of a
guardran or custodian of th ?mrnorsB rson, t ecour agf make the
ppointment. The court shall have a s mmons ISsued and served upon
the parents of the minar, |fthey can be found, in @ manner and Wrthm
a time before the hearrn Whr F ehcourt consrders reasonable The
courtmaydetermrnew ether the fat er mot er, or the Department of
Health and Social Servjces, shall have the cu?tod and cantrm of the
minor. |1 the mrnorrsofsu iclent age and rntelrg nce to stote desires,
the court shall consider them, (§ 127art | ch 145SLA 1957; a £ § 6 ch
104 SLa 1971; am § 22 ch 63 SLA 1977)

Collateral references. — 39 Am. Jur. gh tofi fantto select hi/ own guurd-
Guardian and Ward, iun, 85 ALR2J 921
3 9CJS, Guardran and Ward, $§ 20 to

Seo, 4110120 Sy

upport of minor. (axWhen a child in need of aid
is committed under this'c

na| Bter the court may after giving the parent
areasonable op ohuhutyt e heard, adgudgeh ttheparentshall pay
rnamannerw tecourt irects a sum which wil coverrn
prtthes(ppporto the child in need ofaid. When a del rnouentmrnor
ommjtted Under this chaptey, the court shall order that the arenf
o the mrnor pay ina mannerwhrch the court directs a sum which wil
Co rrn full orrn rt he support otthe delinquent minor.
Ifa arent | falls or refuses to pa?/ the sum fixed, the
parent may be proceede against as provided by faw in cases of family

defcgr r%asndmn%rgﬁuppeo ttrom a par?nt under this sectron shall be
directly credited to the general fund of the state. (§ 13 art | ch 14
SL?AY 19%? 1ch31 SLA™1959; am § 1ch 141 SLA 1959; am § 23 ch 63

Sec. 47.10.130. Detention. No minor under 18 years of age whois
detained pending hearrn% muy be incarceruted in ajail unlessassi ned
to sep arate uuarters s0 that the minor cannot commumcate Wi
vrewa ault ﬁ ISoners convicted of, under ahrrest or, or charged with a
crime, Wheh a minor is detained | en In earrntt; the minor's parent
guardran or custodian shall be notr fied immediately. (§ 14 art I'ch 145

LA 1957)
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(]mss rt'forcnri-s. — Fur ciijuliliimx of
iijl lrrlrurrr see CIrrIerus ltuli* 27. Aluvkii

NOTES TO DECISIONS

tnAneté on”]oeu wh r r}%etg\rl cleI cuII exem ]r es u usur| atrono u5r ial gme()r
cour fu¥ i per(r)odI {if'six A ays %ﬁ (( %é:

See. 47.10. HO Temporary detentiop and detention hearing.
‘a Apﬁaceo fficer maz arres{ a minor who violates a law or ordinance
' lhe officer's presence, or whom the officer reasonably believes IS a
fugitive from| justrce Apeace oftrcer ma&y contrnue alawful arrest mage
bya citizen. The 0 Icer may_have u.g minor detained In a juvenile
detentjon facility i rrr]the 0 frcers opinion it is necessary to'do so to
protect the minor or the community.

] ﬁ]eageoffrcerwhohasamrnordet rnedunderé a) of this section
shall immedjately, and in noevent more than 12 hours later, notify the
court, the mrnors arents? %uar ian, and the Department of Héalth
nd Social Services 0 theofrc rsaction, The dep ﬁ rtment may file with
tho court a petition alleging delinquency before the detention hearing.

Intc) The court shull immediately, and in no event more than 48 hours

er hold a hearrn at which the minor and the minor's Rarents or
yard r% If they can he found shall be pr tE)esent The court shall defer-
Ine w etherpro able cause exists for believing the minor to pe delin-
quent. The court shall inform the minor of the reasons alleged to
constrtute probable cause and the reasons alleqed fo authorize the
n]rngrs etentron The minor isentitled to counsel und to confrontation
VErSe WITNesses.

til) if the court finds that probable cause exists, it shall determine
whether the minor should ke detained pendin hh? hearrng on the
Petrtron or released. It may either order the mingr held in detntion or
eIeased to the custod of suitable gerson endin ﬁhe hearrngon the
rron I t (he court] Inds no probable cause, It shall order thé minor
eased and close the case.

ﬁl Excepé for temporar detentrrtrrr]rI EPendrn%a detention hearrng or

orar tronu r (il of this section, a minor may no
r&eetaﬁ)nea ch ycou ordé Y

If) A peace offrcer may detain a minor whq is evading the person
havrng he minor’s legal ustoety ff the minor is not otherwise subLect
0 arrést or gctl rtron un ert I this section, for t& ?ole @ur 0Se O
fitsic (1) 1ef" .Uing the mrno t]othe erson havin cus orhz
fternr rfprees taking the minor to an gffice Specified Dy t

Dr;pa ment of Health anet ocral Services, facility or contract agenc
eT."e Department of Health and Social Services where sucli exists |
the commiunity. Immediately upon detaining a minor under this provi-

§ 47,10.142 w elfare, Social Services ani> Institutions § 47.10.142

sion, the ﬁeace offrcer shaII dvise the mrnor%the right to socra/
services Under AS 47.10.1 2& and, ITknown, the peace officer sha
advise_the person having the legal custody of the minor of the

e te tIOA minor who is detained under (f) of this section may not be
detained in ajail or other facility unless kept out of contact with adult
Person? convicted or accused of @ crime, A minor may not be degarned
najail or other detention facility which has not been approved Y e
Department of Heﬁlth and Socral Servrces before detentron o the
mrnoré 15art | ch 145 SLA 1957 am 83 ch 118 SLA 1962; a

ch 100 SLA 1971; am 86 ¢h 104SLA 1971, am §1ZCh 128SLA 19 )

Crosa references. — For custody
rthoutacourtorder see Children's Rules
and 7, Alaska Rules of Court.

NOTES TO DECISIONS

Detention orders neither based og S
comﬁetenttestrmwnoraccom panied AM.
brt/vale reﬁurred stu cmcntoffacts érre No, 6

(File No. 1538), 504P2°d 837 92) 37
Appeal of detentron order. — See

N
ﬁ ggrom471a il frnm ftﬂ?ryan%'lSocrrrap rgrnvrr\ée s may take

e De art ento eal
emergerw custodlr)/rP T2 minor upon rscoverrng any of the toﬂgwrng
crrcumstances
1) the minor has beer, abandoned;

2) the minor has heen grossl neglected b¥ the minor's parents or
9uardr n as "neglect” Is detined 1n AS 47.17.0 0(53 sothatrmmedr te
emoval from the minor's surroundings Is, In the determination of t
department, necessary to protect the mrnors life;

3)7 the minor has been. abused af "abuse’ s defined in AS
47.17.070(1), s0 that immediiate medical attention is necessary, Iin the
determination of the department:

(4) the minor has heen sexually abused under circumstances listed
in AS 47.10. 010(a)(2’)1(D)

b A mrnor WP as left home and is evadrngS the person havrnF

egal custody of the minor ma%/ obtain the services of the departmen

ede art entshull assesst e situatjon and furnish the minor with
t esocra serv ces It consicers aﬁhro rrate [0 pr tect the well- bernrtr of
the min ra{r 10 rfreserete Inor's amrg Jer reservrnﬁ
Considered Oesjraby r}]er the crrcumstance fter assess the
situation, considering the wishes of the minor, and furnis rnga pro-
priate sociul servrces the department considers, it necessary, the
department may take emergency custody of the minor.



Avv|'the department shal

5 17.10.150 Alaska Statutes § 47.10.150

When achild | |? taken jnto custody, under (a g% 0r @ 0f this section,
|mmed|ateI¥ and’in no event more than 12 hours
‘aler unless prevented by lack of communication tacrlrtreg notify the
arents or t ePerson or ersrms Havrn custoy tnec ild and the
urto the act on and fil the court a petition alleging that the
dis a child In need of aid.
é 2 T ecourtfshall |mmed|atelx an%m n eant more than 48 hd IS

bem% not| ed unIess preve ted by lack 0 transportatron ho da
hearmg which the minor, | the mrn%s health permits, and the
minor’ e found, s a|| bo permited

parents or 8uard|an If they can
tobe resent The cqurt shall deterine whether probabl %aus exISts
believ 1%the mmor to beachrld In need of das efined In AS
020 ecourts Il inform the minor, and the minor's parents
nr uardranr theg can be found, of the reasonsgrven as.constituting
Pé? a angaTt]rsean the reasons given as authorizirig th emrnorstempo-
(e/) Fit the court finds that ?robable cause exists it shall order the
minor committed to the department fortemPorary placement, or order
the minor returne to the custoay of the m nors parents or guardian
sutgect to th eéaart ment's suP%rvrfron of the minor's Care and
tre tment If t e court fmds no probable cause |tsha|| order t emrnor
returne to the custod YO th emmorsparentsor%uar Ian.
SLA lamg 4 SLA 1971; am § 24 ch 38LA197am§2
ch 1(4SLA 1982

NOTES TO DECISIONS

Effect of amendment!!. — The 1982 Cited in Stale v. R.H., Ct. App. Op. No.
ggg%d]n?ae)nt added paragraph (4) to sub- 375 (Kﬂe No. 7768),  'P.2d W 1&81).

Article 2. Juvenile Institutions.

Scctiun Section

150. ( tenern‘ powers qf department over  190. Co’tdrtrons overnmgd tention
uvenre stitutions 0. Reeeasmg Juveniles™ arter commit-

20
uties of department
0 Power of cities to maintain und  210. Youth counsellors
220. Grnnts-in-nid

operate home or facill
180. Operation of homes andyfacrlrtres

Sue. 47.10.150. General powers of degartment over juvenile

mstrtutrons The Department of Health and Socjal Services may
) urchase, Ieﬁsebor construcé burldm%s or other facilities for thg
, etentron renabilitation and education of children in need of ai
e Inquent mrnors

éZI) adopt Olan for construction.ofjuvenile homes,juvenile detention

facilities, and other juvenile mstrt ons;

§ 47.10.160 w elfare, Social Skkvicks and Institutions § 47.10.160

gS ) adopt standards and reagulatrons under this chuP er for the
esign, construction, repair, maintenance and operation of all juvenile
detentron homes, facilitjes, and institytions:

(4) msEect periodically each guvenrle detention home, facility, or
other institution to ensufe that the standards and regulations adopted
are_being maintained;

(5) reimburse. cities maintaining and operating juvenile detention
homes and facilities;

6) enter info contracts and arrangements with crtres and state and
federal agencres to carry out the pu P poses of this ¢ agt

| acts necessary to carry out the purposes of this chapter,
8) adopt the re?u atrons ne% ssary to farr out thrﬁ chapter,
9). accept donatfons, grtsor eqUESts 0rmo e¥0rot er property for
}rselrn construction of juvenile “homes, institutions or deterition
acilities;

910 operatejuvenile homes when municipalities are unable to do so;
11) receive, care for, and place in ajuvenile detentjon home, the
minor's.own home, a foster home or correctronal schooI or treatment
Institution all minors committed to its custod gun der this ¢ a8ter
art I ch 145 st A 1957; am lc 152 sLA 1959; am 8 6 ¢h 104 sLA
1971, am § 25 ch 63 sLA 1977

Cross references. — For operation of the r." fure of children d er the care of
Juvenrl dt ntion homca an fcrlrtreor the department, seeAS 1.10.25

see AS 47.10.180. For standards of care

e
0.
NOTES TO DECISIONS

Department ordered to promulgate of MclLau h_Center. Superior

hlm
stun urds for operation 0 fJuvende Court, Nog7 3
detention homes.— See T.M. v. Director

Collateral references. — 60 Am_Jur.
Penal and Correctional Institutions,
i 1elseq.

Sec. 47.10.160. Dutres of department. The Department of Health
and Social Servrces shall

1) accepta m, tors commrtted to the custodyofthederr)artm ntand
all minors who tre involved In a wrrtten agireeme tun er
471.10.230 c)) and rfvrde for the welfare, Qontro care, custody, an
placemen fthese liners in accordance with this chapter,
kerlequrre und col‘ect statistics onjuvenile offenses and offenders m



§ 47.15.010 Alaska Spaiiiiks § 47.17.010

diction the institution is operated, or whose de artment 0r agency is
charged with performing tRe service. (83 ¢ 88D SLA 1960) e

See. 47.15.040. Finnnciu! arrangements. The compact admin-
istrator, subject to the approval or the commissioner of administration,
may muKke or arrunge for the payments necessary to drscharge the
financial obligations imposed upon this state n¥t e compact or by a
siré%‘ementary agreement mace under the compact. (§ 4 ch 88 SLA

Sec. 47.15.050. Appointment of attorney or guardian. A -

mentofun at‘orne grp uarglan ad | ?tem unéer tﬁe ?rov?sronspd) Ih

i SR, 2 ?4Td o o s oL Aok
% 8ch 55 SLA L 9%)

Cross referen&es — See Admin. R. 13, litem appointed under the provisions of

Alaska Rules of this compact may be? a3 provided in
Effect of amendm%nts — Tlie 1384 tr? ﬁules Goyerning the A mrnrstratron

?mend ent rewrote t f section, whrcg ofall Courts

ormerly read "A council or guardian a

Sec 47.15. 0?}0 Enforcement. The courts, degartmens agencies
gﬂd% rlj: rsuf} ?]state and its subdivisions shall enforce this compact

things aPpro priate to the effectuation of its purposes
gﬂrng%rd} which aré within their respective jurisdiction. (§ 6 ch 88

Sec. 47.15.070, Additignal procedures not 8recluded In adgi-
tron to the procedures ePrdvrded ingrticles |V ?nd | of the compact for
the return of a runaw )(]juvenre the parficular states, theruv nile or
thejuvenile's arents ecourts orot erlegea custodranrnvo ved may
awree \rAr)oona I){ n or procedure legally authorized, under
laws of this st te and' the other res ectr %art states for the
return of the runaway juvenile. (8 7 ch 83 SL
Sec 47.15.080. Short title. This chaptgr may be cited as the

Uniform Interstate Compact on Juveniles. (3 8 ch'88 SLA 1960)
Chanter 17 Child Protection.

Suction Seetinn

20, Persons ier|urrer| lo report %% lET/rrrTj]gr?clte not privile ed

25. Holjes uf public authorities hotogra ff

30. Action ori] re orts (erininalion  of G-r Penagy %r farlure to report
parenta “? 70. Definitions

40. Central registry; confidentiality

y'e fen 47i17.P™ Purpogit. Inorder to protect children whose health
well-being may lie a verse?y nllecled ?rrought e in flcr)ctron hy

§ 47.17.020 W elfare, Social Services and Institutions § 47.17.020

other than accidental means, of harm through physical abuse or
neglect or sexual abuseorsexua exploitation, t ele%slature requires
the reportrng of these cases B/ ractrtroners of the“healing arts_and
ot ers to th apgro priate pu autnorities. It 1s the infent of the
grslature th? aresr[rlto these rerﬁ)orts ﬁrot trveservrceswrll be
de available in an effort to prevent further harm to_the child
sa eguard and enhance the general well-being of the children in thrs
state, and to preserve amrg fe whenever possible. (8 1ch 100 SLA
1971 am § 3 ch 104 SLA 1082

Effect of amendments. — The 1982 exploitation" for "neglect redurnng the
amendment, in the first sentence, substi- attention of a ?ractrtroner of {he héaling
tuted "neglect or sexual abuse or sexual arts” and inserted "of the healing arts."

NOTES TO DECISIONS

abuse and neglect required Is section A "
are intend egg for usg n cbrﬁie dprotectron PP 19%4 See also notesto AS 47 17. 060

Use of reports. — The repo rso fchild crrmrnal §roceedr«gs Stole v RH Ct
proceedings and are not intended foruso In under cotchling “Judicral proceeding.”

Collateral references. — 42 Am. Jur.  Liability of parent for injury to
d, Infants, 1i 16, 17, uncmancr%utcd cPrrId cau4$ed hy Jparlents

rscm Infants, & 36 to 39, 70 to 75,
94, s, 36 t ’ ”‘%%W %and constructron of penal stut-
i

Medical otter'ion, criminal neglect by  ute prohibiting child abuse, | ALR4th 38.
failure to provide, 12 AlR2d e P !

TilTiQ fltfrHJt*“]1>n -10-T« nrt/ n> The follow g
persons who, In the performance of their professional dutres
cau?e to Eelreve tha& a child has BHﬁered harm as a result of abuse or
neglect shall immediately report the harm to the nearest office of the
department:

1) practitioners of the healing arts;

2) school teachers and schooladministrative staff inumbers;

3) social workers;

4) peace officers, and officers of the Department of Corrections;

5) administrative officers of institutions:

6 licensed day care providers and paid staff

1) licensed foster care providers.

b) This section docs not prohibit the named persons from reportrngi
cases which have come t% their ahtentron in_their nonProfessron
capacrtr snor 0es it roh Ibitany ot erperson from re ortn achr S

harm which the person h causeto belleve 1sa r uto abuse or
neglect These rerdJ Its shal e made to the nearest office of the depart-
ment,



S 17-17-025 Alaska Siatiitks § 47.17.025

(cl I the person makmgareportofharm under this sectjon cannot
reasonablxcontact the nearest pﬁrceo thed (partmen and |mmed|u|el
action s necessary for the well-bging ot the child, the person s al
make the report toapeace officer, The peaceo |cersha|I take Immedi-
ate action 10 protec the hrd (?n shall, at th e%ar liest ()Rportun}/n
notify the nearesto ice 0 the artment, g§ lcnl
§ 4.5 ch 104 SLA 1082; am E.Q. No. 55, § 42 (1984)1

Effect of amendments, — Ttie 1982 The 1984 amendment substituted
F ment, In subsection (ul, added "um| ? Bartment 0 Correctron% for Ision
Sohoo! administratve Stall it Mhers” It of clrectins’ in paragrap (%o

the endo paragraph (2> and udded para- lion (a
graphs 161 and ?7

SUSCC-

NOTES TO DECISIONS

Cite |Sttv|tH CtAppOgNo
375 (File No. 7768),  P.2d ~ (1984),

Collateral references. — Civil liability regort altered child syndrome, 97 Alltdd
of physician for failure lo diagnose or 33

See. 47.17.025. Duties _ of gublrc authorities, g law
enforcement agenc¥ shall |mme |ate|y notify the depart ento the
receiptofa report ot harm toa child from abuse U on receipt from anﬁ
source of a report of harm to a child. from ab use department sha
notity the Department of Law and investigate Ire report und, within
12 hours of the receipt of the report, shall provider, wntten report of
|t? mvestrgatron of the harm to‘a child from abuse to the Department
’ (lhamfh%r rreet:/hertho harm to a chrld from abuse required from the
men is section shall

@3 tthe names ané é esseso he rﬁnld and the child's parent or
other persons res onsrble or the child's care, if known:
e Uge and Se
ture an é extent oq Fe harm to.the child from abuse;

the name and agE and address of Lie person known or believed

toh re onsihle fo r]the arm to the chrlg troma USe, Hkﬂ ?

rma lon_ that t edepartment |eve§ aR/ p
esta Irshmg e identity of tepcrsun bellev | ave cause t
harm to the child from abuse. (!) 0 ch 104 SLA 19

ANAY

) 47.17.000 WKIFAItK, SRMA'. SkHVK'KS AND iNSTITtnllINS 5 4Y.li.IM U
NOTES TO DECISIONS

N@B%)r"se?rme“ © Ydufh Ct pgp O

Sec. 47, 17 030, Action on reports; termination of parental
n hts, drazl a child. cp]ncernmg whom' areport of harm is' made, is

believe resrde within” the “boundaries of a Ioc%I Ogovernment
exercising ealth functions for the area In Whrch the child"Is believed
to reside, "the de artment ma¥ on receipt of the report refer the
matter o the a rrate health or social services agen y of that local
g vernment, Fo treferred toan agencyofa ovemmen[<

e departir’nt. s or eac reportr ervd Investigate and ta
action, m accordance with law, which mary enecessary to prevent
{Hrthﬁ arm to the child or to Insure the proper ce.re and protection of

A'local government health or social s rvrc(es agency rece

b

pgrt of harm shull, for each re ort recerved mvestrgate an
actron in accordance with law, which 'y be necel gy to prevent
further harm to the child or to insure C pr Oper care and rotectroncff
the chrld In addmon the a ency f - a report of harm shall
orwar acotp of its report of he mvel gawon mcludmg(mtormatron
the departm trequrresb regulation, t the departmen

ts) Actrp(n sha]l he taken regrardlesk whether the identity of the

erson muking the report of harm s known.

d) Before the dep artment or a local overnment health or social
se esa ney ma ee tetermmatrono parenta ngahtis underA?
471 080(c)(a);, 1t shall ofter rotectrve soc dpervrces pursue al
other reasonable means of protecting t

M In aI actrons tak n bvv the detpartment or a health and socral
Selvices encgo a oca g0 ernmen under this ch %erthat resutm
Hudrcra roceeding, thechild shall ber £resente ya uarg |an

item In that proceeding, Agpom ment ofa guardian &d liem s aII

ggzrgﬁ corg%rc% rwr i th55%4S 10. B 1)ch 100SLA 1971 am § 1

fect uf u n ments. — Thu 1984
E e h second sentence in
au scc lun u

NOTES TO DECISIONS

ct.of subsection (d —Subs ion  vide counselini’ and other support services
tdl uFt }s sectron IS cle 2 deeri 0t efam% rior to seekrngpermmatron

bR

place a mundutory duly on the stule to pro- 101

7
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5 17.17.040 3 47.17.060

Applied_in Slate v_R 11, Cl Ap2b Op Quoted in Granato v. Occhipinti, Sup.
N%I{YS (File No. 77C8I, 442 {) 3 11)62(File No. 37565)602P d

Alaska Statutes

ollat ral references. — 43 CJ.S.,
[nfants, §1 11, 72, ?b?rLc'Pd
t

Phy srcaI abuse of child by Parent as f
grr]clrllén orteFErétJrnGaOtron of parént’s right lo 7r%r4mr ron of parental rights, 22 A
Sexual abuse of child by parent as '

Sec. 47 17.010. Central registry; confidentiality, (a) The depart-
mentfs all marntarn a central regrstryofall mvestrgatron reports but
not of the reports of harm.

Investrgatron reports and reports o harm filed under this chapter
are considered confidential and are not sub 2 >l to VR)Iub IC inspection Und
f){rr&g under AS 09.25.110 and 09.25.120. However, In accordance
wrt epartment regulatrons Investigation reports may be used b
a#groprra(j cIrovernmentaI agencies with_chil grotectron funcérons
deundoy srdeAaska in connection with Investl atronsoré icial
proceedings Involving child abuse, neglect, or custo b A person, not
actrng In accordance With department Tegulations, wio m kes public
InforMation contained In confidential_reports IS EUIQ/ of a misde-
meanor. (§ 1ch 100 SLA 1971 un 3 2 ch 222 SLA™ 1976)

slate stutyte provrdrn(};2 for
LR4lh

NOTES TO DECISIONS

Psdychothcra rst/pullcntprrvrleg hotherapist is required to_report to a
it nrusg re ortshurefnoto etn otl ie P ? t ﬁ)ee %rdus to Hﬁr atron
uhlic, un erefore not, within urre 0 erecore In a public otric
E\HER 504I35?) ch provides tnat sucll report or recor rs open to %Irc
ercehotherlasr is %%e t n\y/”ré:raen us ?r i FF IO?\I t%?%é’ i 2d 9%341
ormatronptbp tbep physgcran or e 1o ( '

Av /St 17d|7| fil Ihmmunrtyﬁperson who, in %ood auth maéesa

rePort under this chapter, or'w opartrcr ates Injudicia nE)rocee Ings
related tothesubmrssronofre orts under schaRNer Ib mune from
un cr\QI r eriming| rabrlrt whrch mig tothe ISe he incurred or
Imposed. (8 1c 10

tfisa 471.17. %B(t vrd nc rrvUeeq Neither the

Titfinn-palient ndr the hus an Wreprrvrle 15" groun forexc
Jence reg ardrn?achrldsharm Or Its cause, in a(rudrcral Eroceedrn
related to a report made under this chapter. (8 1¢h 100 SLA 1971)

8 47.17.064 w elfahe, Social Services and Institutions § 47.17.070
NOTES TO DECISIONS

For drscussron of constitutional referred to in this sectign occur through
groblems in rrh ﬁretrn tins, sefctron fo the department in refatio H rotective
bro ate rag privi ?_le I ser rces un are crvr rat er t an crim-
crrmrna proceedrn s see State v. R inal. State v, 8 No. 375

pp No 375 (File No. 7768). P2d (File Nu. 7768) P d 3
Srnce AS 47 17, 025 refers to the epart-
plrcabr w, without_ret erence to the

S

dtb/ sx Io rsdt —The ment o

cou assume utd o ecide thatthrB crrmrna vrsron AS 47.17.025 does not,

sectron applies to psyc oogrsts w 0 are standing alone necessarrly resurrect the

notp ysrcrans State v, R [I gg Op. requirement of former AS; 11.67,040 that
File No. 7768), the district dattornegtabi:nr child abHse

e
orts; nor does it e an inter ! that
Judrcralproceedrng — This section cpda usereportsresutrncrrmrnalpros

only glres to child rprotectrve pro- gcutions; and conseq uentK the Court of
ceeding rnstrtuted unde AS 47.10 and Alp peals’ could nut find that a criminal
not to’_criminal Hnrocee ing or sexual osecutron Jorchrld Sexu dal abuse sneces-
abuse. State v, R.H., Ct. App. g No. 375 sarily "a judicial rocee rclnled to 0
(File No. Y%GSB (1 BLH reportmade under this cha ter pursuant
(rvrng ep artment of Health nnd to this section. Slatev LI, Ct. Agp D.
Social Services prrmar control of the 3 75 (File No. 7768), "~ I'2d
uhuecd child again Indicates a egrsatrve (1984).
intent that tho “judicial procgedings"

Sec. 47.17.064, Photo%ra{)hs and x-rays. The deé)artment ora
person required under AS27.17.020(a)(1) to teport that a child suffered
substantial harm us a result of physrcul abuse or neglect may without
the permission of the( garents

) chr?rlj(e or have taken photographs of the areas of trauma visible on
(d fmedrcally indicated, have a radiological examination of the
child performed. (8 7 ch 104 SLA 1982)

-47).7.06&..Penalty for non. * person rﬂ |red
fo file a report ofabuse or n Iect under AS 41, 17 020" who wilfdlly o

knowingly. fails or refuses fo reFort the harm required und e A
41.17.020'is guilty of a class B misaemeanor. (8 7 ch 104 SLA 1982

——

Cross references, — For ?enaltres fur
misdemeanors, see AS 12.55.135

70<5" 4737 070, Defrnltlr r]su/n AS 47.17. 010 47.17.070
(1) “chil abuse?r nealect” means the p r¥]srca| rnrury or gglect
se ua| abuse sexual exploitation, ormaltreat ent ora crilld undér the
age of 18 b aperson who IS responsible o]r e%hrdswulare under
circumstan ﬁs which rn]drc te that the child's health or welfare Is
arme 0r threatened thereby
"child” means n person under 1?Tuears fa?
3) "department” méans the Departmient of Health and Socio; Ser-



5 17.20.0115 Al aska Si Mull » S >17.20.010

Ell instilul jon" means a private or Pubhc hospital or other facility
pr V|d|ng medlcal diagnosys, treatment, or care;

tfil "néglect” meansThe failure to provide necessary food, care, cloth-
ing. shelter, or medical attention for a child;

\I "oractitioner afIJmueanagArta"umudeschlro ractFrs dentjsts,
health, aides, nurses,. optomet |s‘s osteolpzit E T theraé)tsts
Rh?/smlas PS chiatrists, psychologists, religiou$ healing" practitio-
efs, an su? ons;

7). "sexual exploitation” means , o
Al permission or encouralglement to a child for prostitution

B tstl\tlsgl ayAS 11.60.100 — 11.60.150 by a person responsible for the
Permlssmn encouragement, oractlwt mvolved in the unlawful
a

|on ofa mmorhg ted y ¥na erson resgon
G R
9ch 101 éLA 198?)

Effect of umcndmenls. — TI|e 1981) The 1982 amendment inserted "or
artt]etqtdc@r?mnearstjbgt%e f ra gragp f u(rjtdst?t)j( eé%)ewao&}ggﬁn( )In pae:
gFragp n? fubstttuted 18" 1 gptp

NOTES TO DECISIONS

Where parents refuse permission for — atlenliun ynder puragruph 151 of this sec

blang traR Fusmn ecaugeo freli |ous Fun ta|n|n pcust%(w) un(} marautfer
convmtton [Qe s(sae mterce H eonsentm to the 0 uutté)n In_. re
make th echt epen e minor hy the  lamstercr, Su enorCo rt, 3rd Jud. DisL,
parents' fallure o provide medical No. CP2720 (19

Chapter 20 Exceptional Children.

Section Section "
. Purpusc ) 20. Standards for assistance
?I% Ass?stance authorized 58. etrﬁitttrons

47.20.005, Purpose.. It is the puré)ose of AS >1720?05 —
7.20.050 tﬁprowde approprlate publlc education and tratnlng orthe
exceptional” ‘hildren In this state who have not readied the a%e?]
three Tothe maX|mum extent 0ssible, thede artmentshall establis
a earnm gro ram which emé) asizes Indiyidual needs IS omﬁﬁ)

and Involes parent0 in Lhe education and training of their children,
s 1ch /7 SLA 1978)

See. 41. 2? 010. Assistance auéhorlzed uThe department shall
rovide roessmnal |dance and financi 3|stance to ranlzed
Utips 0 parents nornpro |tcorporat|onss ool districts, an ﬁtona
sducational attendance areas according to regulations adopted Ry the

S 47.20.020 Wki.paiik, Sociai, Skiiviii:.s and Institutions § 47.20.050
department for rowdlng spemal serwces evaluation, and special

tratr} Dr%e%”ream e/steﬁ)ﬁeﬁg Kgpunaelr t{egfthts section shall emphasize

|nd|V|dua| needs and, where ?ossme be. home based and Involve
parents in the education and training oftheir children. ?S 2ch 118SLA
1961; am § 6 ch 104 SLA 1971; am § 2 ch 77 SLA 1P78)

Sec. 47.20.020. Stanﬁiards for assistance. The department shall
assist organized parental groups, school districts, regional educational
attendance ar gas and nonp ioft corgorattons which have re étuested
assistance and_have arran? for the necessary facllifies an asmp
ment for training centers Tor exceptional children. <3 ch 118
1961; am § 3 ch 77 SLA 1978)

Secs. 47.20.030 — 47.20.040. Appropriations; purpose. [Repealed,
§ 6.¢h 77 SLA 19781

%S "der%(r)tr%seontDr%fe!grltts“tﬂg Dltre]ptahrlt?ncerttatpg?Health end Social Ser-

?5? "evaluation” means the Ph sical and mental examinations nec-
essary, to determlpe the extent 0 fthe hehn icap;

‘exceptional children™ Includes those |Idren who have not

eached age of three und whoso eveloBment IS signi |cuntr¥ de ax

due to mental retardation, physical, netrological, or emotional handi-

EAD professional ?mdance means the consultative services or other
ical and educational specialists developed by the department for
th ducatlo and training of exceptional children;
D) .Specia| seryice” means evallation an seC|aI tralplng
specigl training” means% nurf >2/0r reschoo tr mtng to
co ensate for the spema hand pso exceptional children in ofder
%)aret em when p (?SSIbe or a mlsswnt s eclal classe? ina
school at theage termlned by | aw 0r(B) training in self-help
ills, saetgl social ‘and 5|m le occu tional skills for tranable
menta ly retarded children ofschool age oarelnca able ofacademic
subjects. (8 5 ch 118 SI A 1961; am & -6 ch 77 SLA 1978)

devisor's notes. — Reorganized in
1981 to alphabetize the terms defined.

gt 2l AdatureBessd BEd catian
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. Program



§ 47.a0.yir. AlLAhKA StA'llITKH & 47.a0.915

(C)  manifests a current intent to cany out plans of serious harm to

thafrj)ersonstsreh e ionar m Nt
ental heall h pro essrona means a latrist or physicia
h icensed {0 ra fice In this state or gmﬁ d% ttﬁe Ye ereﬂ
government aclini o cholo Ist licensed b estute oard ofPs
hologists and Psychological Associate Examiners; a psychological
assoc ate frained in crnrc sychol% v and licensed by the Board of
Psyc olort]nsts and Psycho Ical Asscciate Examrners a registered
nuirse wi amasters eqree In psP/c higtric nursing, licensed by the
State Board of Nursing; and a sociaf worker with a astersdegi eein
social work nnd substantial experience in the Held of mentul finess;
(12) "mentyl illness” means an or?anrc mental, or emotronal
impalrment that has substantial adverse effects on an individual's
abrlrty t0 exercrse conscious control ofthe Individual’s actjons or ability
Percerve rea d dy Qr to reason or understand; mental retardatior
Pe psy, drug addiction, and alcoholjsm do not per se constitute mental
Iliness, although persons suffering from these conditions may also be
suffering from”mental i neg
eace officer” includes a state police officer, municipal or other
local poli ceoﬁrcer state, municipal, or other local heajth officer, public
health nurse, Unr ted St tes marshal or deputy United Stales marshal,
Or U person auth orrze g he court
14)" professrona pers nrn charge" means the senior mentul health
rfesT acr lity or that ersons des| nee In the absence of a
enta eat pro essional It m ans the chigr of staff or a physician
de rgnatedb ?hrefofsa
fovider of outpatient care” means a ment%I health prof es
sional or hospital, clinic, institution, center, or other health care facil-
rty desrgnated b}g éhe department to accept for treatment patrents who
eord ed tou e[go rnvoluntara/ outpatient treatment by the court
orwoare released earl from Mpatient commitments o conaition
t th eZ undergo outpatient treatment;
reening inv strolatron means the investigation and review
of acsw ich ha e been alleged to warrant emergency examrnatron or
trfutment Includ rn rntervrews with the persons mak rnﬂ
gatronf ther significant. witnesses ‘who can read h
contorted for In e[vrews angd, rfposisrtéle the respon enﬁ und an inves-
tigation and evaluation of the reliability and credibility of persons
pr vr rngrnormatron or makrn egatron
ate” means a slate o e Unrted; States, the Drstrrct of
Colu bia, thu territories and possessronso e United Staes and the
Commonwealth of Puerto Rico, and, with the a pproval of the United
gtales Congress Canada. (8 1ch 84 SLA 1981 am & 26-30 ch 142

§ 47.35.010 w elfare, Social Services and Institutions § 47,35.010

Effect of amendrnents — The 1984 one or more other persons" and the lan-
amendment inserted "or operated by the guage be rnnrn(?; “recent behavrorcausrng
federal government in aragraph <> attempting” of “behayior cousing  Or
ddedthes ara%raph(A design tron n attempting harm, rncludrng n regar 0
aph (7), udded the endofthat  evaluations, at gast one Incident wrthrn
Eh ra ra and udd r?su parar 30 days before the trlrn of a petition f ohr
IB re rded suﬁpar drap 0XAl a d mergency osprtarzatron In paragra
(yv para%;raé) 3 o remoVe personal  (10L(B); substituted "manifests” for *dem-
rnouns deleted "Imminent und substan- nstrafes” In para?rarcrh 10XC substr-
ial" preceding “bodily harm" and substr- tuted "trajned n clinical psych lo%/
tuted “behuvior cau rng attem eptrn?S Ircensed for' wrthacl\nrc I dycnearg

threatening thgt hu)rm for. "att counse gsecrat Icens
suicide or’ ho arm" in nrg mrddle 0 ragra (11): and rnserted
(101 A?} su strtutetd "harm to other sl stantral rp edrnﬁ 0Sperience” near

entand substantial bodily harm to the end of paragrap

Chapter 3 Private Institutions.

Section occilon
10. Powers of de épar tment 75. Licensure [) dp ovrders of, care
20, License or permit required ependent baulls by municipalities
28 ﬁugh}glrrr]tg/ {0 Issue regulations 90. chensrn%nnd oopervision of mater-
b5, Provisjonal license 100. chehse required
60. Records required 900. Definitions
10. Violations

See 47.35.010. Powers of department, (a) The degartment may
1) license and supervise boarding, homes, foster homes grou
ho es nurseries, institutions caring for children and foster'h
group homes and institutions carir R for dependent udults;
2 rnvestrgate and supervise licensees;
3] enforce the standaids established by it;
4 contract with grrvate or municipal 3 encre 10 rnvestrr?ate and
e recomm ndations to the department he rcensrnga d super
vrsron of boarding homes, foster omes group Omes, NUrseries, | str-
futions . carrng or children and foster homes, group homes and
Institutions caring for dependent aaults under procedures and stan-
dards ofogeratron established department,
The de artmentshall Wy lda S after receiving a written
re uest that it oso eegate it . fers eatrng to nurseriés under
IS Section an nder —4 35.060 toamunrchargy
whrch hus adop te an ordrnance rovr ing for day care licensing Under
home rule owershorosauthorrzed nder 5294 035(a)(20). Amunjc-
pality lo |Whrc teste ngears %Vgl %en delegated maytwan{eor Orlnodrty
ulatjon_ or standard establl ment ynder
au¥horﬂ [HAS4735010 47356%asrta Pgtonurserresortn
? rcatrono ]a Xsuch requlation or standar us It aﬁolres to a partic-
[ da care censee bu must notr the degartme ofang alver,

LA 197 12ch253
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8§ -17.35.020 Alaska Statutes $ 47.35.040

lteviniir's notrs.  In JUKI Toriner"  Effect of nrm-mimi-nt*, — The 1181
Xuttgb Inlj qur the riTerente tq AS nmenrhnrrrlch gedar infemal reference
hal Iu wan repenleil ltv in sulmeetilin [b
Her. 5. ill" 117, SLA 1982,

NOTES TO DECISIONS
Cited in J. M.A. v, Stale, Sup. Ct, 05)
H8755201 [Kile No. 2.7913 542 P.»| 170

Sec. 47.35.020. License or permit required. A person may not,
wrthoutaFcense o ; nnre od) . P y

() maintain ar conduct, for more than 90 days, a boarding home,

foster home, group home, nstitution, or other ePlace for the reqular
rece tron or care of children under 16 ears of dge, or a foster ome,
gro home, or Institution for the careo dependent adults; o

12) engage in the busrness of receiving or Caring for children under
14 earso a%e with nr without compensation, In"u nurser rn which
flvé or more hildren not related og/ oo or marrra €, or egal a op
tron tot eowner operat%ror man rI;ero the business are 1o %
%r17 073 am § 3 ch 253 SLA T976: am

2 cli 45 SLA 1977 am § lch 97 SLA 193

Effect of (intendments. — The 1982  days" near the beginning of paragraph 111
amendment inserted “for mure than 90  und mude minor Changes In style.

Sec 47 3, 030 Authority to jssue regulations, The detpartment
may ado t regulations and Standards corisistent with other re urre
ments of law.” This authority does_not deny a religious group from
establrshrng ando eratrn an Institutjon soIeI beoause 0f the pr>or
Installation or op eatron anotherr eligiou %esame rea,
The aut orrtY to adopt re ulatrons und stan ads | be exercised to
rnsure compliance with he intents and ur 0se of AS 47.35010 —
5.100. The department may inspect and examrne an Institution,
QO{nehoH)gL O performanceofaservrce (84 ¢ch 17SLA 1951, am

Sec. 4735010 chensrng} Thedepartmentshull rssue(ulrcense
to a facrth i1l determines that the facil 7rt 5h0a850maetdt t?r gtaen alra tso or
erar S — n regulations
oter?unﬁ LA Y bl J

-Ir) A license is valjd. for two years alter the date of jssuance unless
it rs revoked or modified. The department may revoke a license or
modify a license lo rvrsronal status If It determines thatufaﬁrlrt IS
nat I complianc 847 35, 0%0 — 47.35.080 or the regulations
adopted under A 47 — 47.35.080.

(o epartm nt r ve compliance_ witli a standard set out
in rggulatrons ana pteg un erl 11'50 ﬁ) 17, 15(18(1tr?an su' reeih

ft 47.35.050 w elfare, Social Services and Institutions § 47.35.060

able alternative is establrshed that meets the purpose of the provision
und reasonab assures the well- bern g)ersons In care,
d) A license may not be transferred to a different facility or owner.
e) The dep %rtment shall give written notrce% reyocation or modifi-
cat| nunder f this section 30 dar{s before t eeffectrve date of the
actron However If the health or well-being of children or dependent
adults |s rr\ €0 ard¥ the revocation or modi frcatroB actron I effective
e e Issuance 0 wrrtten notice

immediat the department.
(1§9§825) 8 ch 17 SLA 1951 am § 4 ch 42 SLA 1973; am § 2 ch 97 SLA

Effect of amendments. — Thu 1982
amendment rewrote thin section.

Sec. 47.35.050. Duration oflicense or permit. [Repealed, § 5 ch 97
SLA 1982. For current Jaw see AS 47. 35 10(b )and( )]

Sec. 47.35.055. Provisional license, f de partment shﬁll
issue a provisional license to anew facility ifthe facility submits to
department an acceRta le p an for operutron that Is rn conformrty wrth
the Provrsr ns of — 4735, ?80 and the re uatrons
adopted under AS 47 35 010 47 35,080, After the department deter-
mines thatt enew acr lit rso(t)eratrng In conformit wrtlr the Brovr-
SIons.of AS 0 andthe regulations adopted Under
AS47.35, 010 35 080 the department shull issue a licénse under
AS 41.35.040 to the facilit

b) The department muy issue a provisional ljcense toafacrlrt that
F]rcensedu der AS 47.35.010 but IS temporarily unable to confgrm to
t eprovrsronsooé}g a7, 29 (3)%00 m 47.35.080 or trie regulations adopted

g) The dep artment may 1Ssue & grovr lonal license tinder Eg fthrs
section onyr the facility submits to the de artment an a epta e
pI ntoh rrng the facrlrty rnocon ormrt with e%é)vrsronso AS
471.35.010 — % Und there uatro sadoPtedu er AS47.35.010

— 47.35,080 wrthrn the time spec fred in the provisional license,

d) Aprovisional license rsvalrd for a perio notexceedrn?oneyear
from the date of Issuance. Tlie department may renew a provisional
|r%§r21§e for un additional period not to exceed one year. (§ 3ch 97 SLA

Sec. 47.35.060. Records required. Ench licensee or permit holder
shaﬁ keep recorgs regardin eagh chr?d or adult?n its control und care,

or placed b¥ ‘ which'the department prescribes, and shall reﬁgorttothe
rtjﬁEartmen facts which the department re uires with reference to

children or adults. All records regardrng Individuals Rlaced for care
In an institytion or home under this chapt rc confidential and shall
besafeguarded from improper disclosure Yt e agency or department.
9¢li17 SLA 1951 am 5 1cli 45 SLA 19



$ <17.35.070 Alaska Statutes § 47.35.900 8 47,35.900 Welfare, Social Services ano Institutions § 47.35.900
2N <A-fi 0Tn. VinUtifvnrf AFerson who violates a provision of AS (3) "facility" means the administration, program, and physical plant

4735010 — 17.35.100 or a requlation adopted under AS 47.35.010 — ofa nursery’ caring for children, or a foster” home, group home, or
41.35100 is gunnf of a miscemeanor, and upon_conviction is o Institytion Caring for children or dependent adults, ° .

ishable by a ling of not more than $300. (811 ch 17 SLA 1951; am §2 4) group home” means a small estanlishment (Prowdl.ng care and
ch 77 SLA 1967) services for 10 or fewer children not related by blood, marriage or legal

ad%tlon to the foster parent and which IS

noncontiguous to angther Institution; and
B) stresses ormal famil |IVInﬁ. .
5] "Institution" means arn estanlishment tg)rowdlng reqular care and

Sec. 47.35.075.. Licensure of providers of care for dependent
adults hy municipalities, A first or second class borough or a first or
s<:tond class city outside a,flrs%or econd classdb(frou%hanga¥ license and

supervise Institutions caring for dependent adults. Tt a borougn or cl services for 11 or more children not related by blood 0r marriage to the
chooses not to license care providers for clependent adults, tho depart- OWNEr Or operator; _ - .
ment shall he the Ilcensmg authority, ifa borou%h or city chooses to (6) "nurfery" means an establishment providing care and services
licenge care providers for erPen.d.ent aaults, the dorough or city may for any part of the 24-hour day for a child not related by blood or
T4k o syl e e s adote by th Gepathent maeg e over o e Bt AR o
UNcer A8 47 $5.030. (8 b ch 45 SLA 101 an ?%nchwno SUA TohT BPnrpéjsf i Y R0 S
Sec. 47.35.080. [Renumbered as AS 47.35.900. 197T, am 8 6, 7 ch 42 SLA 1973 am § 4 ch 67 SLA 1082
Sec. 47.35.090. Licensing nnd supervisign of maternity homes, Devisor's notes. — Formerly AS  Effect of amepdments. — Tlie 1982
ety ﬁorr]r(l)ens] esshgﬁ ft())e tgﬁgrﬁ%engegnnsy eerr.\élsseﬁ in e samzt,rpatnner “'F'?a?jégsgn'i?gé‘%"i%%ﬁdt'o”ah?ﬁgbetiie the STenAmENt aced paregraph (3 |
poarding ster homes, nurseries and other Institutions i
ca r bt o ASURAT, U Chanter 37 Un - i
section "maternity home” means un institution or pi residence
whose primary ft}/nctlon IS t0 give care to pregnane Irls or women, Chapter 3 Un”%%ﬁ%gﬂ?%@ and Intoxication
regardless ofage, hefore or during confinement, or which provies care, , it
3\?|tﬂgﬁ(%egdrrt]%ewgz}ggas &n? gﬁellﬁr]fi”étﬂtslg%%)er Confmement' with of Slgcngréclaration of é)olicy SCCIIOgnleg gers?ns uFd Persona incapaci
' 20. Office of alcoholism’ und drug abuse tated by alcohol | )
Sec. 47.35.100. License required, (@) Without a license issued b 30, Powers of dlTico 19 Emergery comitment
the deparment in accor ce il |ts(r)e?ulat,|ons a person may not P continatingcom- a1 commitment of alce-
operate an agency providing uny of the following services; mittee , 200. Heating on petiion for. invluntary
1) the placement of children or foster home Care; 9 : 88#%\6\’38?0&#1 on ool 210. Rce%%]sno %Tgo afics g%tlicigntoxicated
% thg_p[goerpenmfchildren f0r|ad0ptlon; o 88 gr%glf{ﬁ‘aoth%g grﬁ %rgarr]ré?engbers 220 igirtsgtri]gn and communication of
individual and family counseling. - :
b) The license shall remain in effect until revoked forcause. The 116, ompensation, per dief, ar expenses ., Eg?gkfli]stﬁment of emergency senvice
department shull give written notice of revocation at least 90 duys 120. Alctnolism program coordipator 0 REG e
before the effective date of the revocation,  ~ o et aetes | 2 YR s
.(c) In'this section "agency" does not inclyde un individual who qcca- 110, PUGlc And " private . treulmenl 250 NO pplcabily
smnallg ;7)rowdes the services set ouL in (a) of this seclion. (§ 4 ch 77 facilities G A&eﬁﬂetggt uF"Administrative Pro-
SLA 19 ) |188 ec?eptance for treatment 70, P e
) ouPtarX trea ment_ofalfohths, :
See, 47.35.900, Definitions. In this chapter L0, Treuimefl and services for intoxi-

1) "hoarding home or foster home" means an establishment
rwl,dm re u?ar care for less than six chilaren not relatedt oy bIoog or

arriage to the foster purer j; .
T ) ! : D tes. — AS 47.37.0710. — . Collnterul ref . — 41 Am. Jur,
() %epartment means thu Department of Health and Social Ser- 47.3?.V2'?8rv§fer3%n?§cted| VR TRL Y ﬁm%rﬁﬁ%tcrﬁ%ﬁ*r?(?cﬁss,s o A
1737210 lientmihered 1ll 1972 28 (.15 Diliflhatds, t 1 et soi
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RESOURCES ON MA”- TAL RAPE

National Clearinghouse on Marital Rape (Laura X), 2325 Oak
Street, Berkeley, California 94708, (415) 548-1770. Listing of over
800 files (bibliography/contacts) available, $3.50. For information
and assistance, send self-addressed return stamped envelope, plus tax-
deductible membership fee ($10 students and activists; $15 faculty,
researchers; $25 attorneys; $30 libraries and organizations).

ARTICLES

Susan Barry, '"Spousal Rape; The Uncommon Law,"™ 66 ABA Journal 1088
(September 1980) .

Leigh Bienen, ™"Rape 111 and Rape 1V," to be published in the January
ana February 1981 issues of Women®s Rights Law Reporter, 15 Washington
Street, Newark, NJ 07102. Articles contain details of spousal rape
provisions in 52 jurisdictions, a detailed state-by-state analysis of
current rape laws. See also H. Field and L. Bienen"s Jurors & Rape:

A Study of Psychology and Law, Lexington Press, 1980.

Mara Braverman, '"Prosecution May Be Difficult Under New (California)
Marital Rape Laws,"™ Western Law Journal, Jan/Feb. 1980.

Sherry Chase, "Outlawing Marital Rape: How We Did It and Why,' Aeqis
Magazine (Box 21033, Washington, D.C. 20009, Price $3.25), No. 35,
Summer 1982 issue, pg. 21. Discussion of legislative strategy in
Connecticut for criminalizing marital rape.

T. Clancy, "Equal Protection Considerations of the Spousal Sexual
Assault Exclusion,”™ 16 New England Law Review 1 (1980-1981) (30 pp-)-

Dennis Drucker, "The Common Law Does Not Support A Marital Exception
for Forcible Rape,”™ 5 Women®"s Rights L. Rotr. 181 (1979).



D. Finkelhor and K Yllo, "Rape in Marriage,"™ iIn D. Finkelhor, R. J.
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Lawyer, Vol. 9, p. 21 (September 1980).
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Judge R.L. Price, "lIssues in Marital Rape Exemption Dictate the
Abandonment of Doctrine,”™ NY Law Journal, May 1, 1984, p. 38, col. 1

@ pp) -
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Forum, 9 Gol. Gate Univ. L. Rev. 581 (1978-79).

Joanne Schulman, (National Center on Women and Family Law, Inc), "The
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*0On tile with National Center on Women and Family Law,
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(hot NCOWFL) due to copyrights.
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Sandrock, Jr., District Attorney for Benton County, Oregon, 1 jgust 21,
1979. G pp-)
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The first definitive book on a
subject long-ignored— “legal rape.”

JIWNAR K

Dmwino on Ihe resu/ts of the moc; comprehenﬁlve sur-
}/ ]y $v I taken, auth rmvesﬂ?atcr D%na ussell 1 Iates
orcefu H]enrressocklng Irst-han (50"68% ?
' sm% s Into fhe cau S, reallty and possible solu-

tlonstot crl eo ma |ara
|s monumental and un

more than rape
|prece en vﬂ wor% res es e reval Iqce — and
egally — 0f sexual abuse. In marriage and the premises
hICh the u S'[I'[UI on is ase?

0 d? g Russel 7,2 parson o extraordinary integrity

leve In
D Snvvamdiar, auihor of inst Our Will
+ N?dsnaJ Authorsﬂ e 5355 6051502%% oat ni-Jus

RAPE | RIA(I;E
by Dian a Russel

%(c(c Tilt'rd (2U>LIVIE_
MitdMcrk, bJM.iCC2.2-



Contents

515
522
523

NG VARV
g?  M™CVJ-'vS-my .~ 59

531
ifziMin M~ B>MryRgjbIoN Tag Mir--

:
oovfipgers n Seslifb ARt A LY o
542
CT -y-r-AA NS JSANN AN W s e 543
550
554

554
562
564

NZ'itiik-tiK

i AR

609
611

ttling Cases with Atforneys' Fees
éaFmsgStan ey r]_evm y

Pladrhlcah ngageTlé?tng Michael Ferry
e e T,

oercive Use ol Ritalin (o Behavior
ontf] !\Patlonal entertor
Yout

gbtalnl |gher eneflts Nonfraud
verissuanc

00d Researc andActlon@gn ter

%m ation Within the VA Be ef|ts
Ay em National eterans
enter

he Marlﬁ_l al Rape Exe ptlon In the
Criminal ﬁlona Centeron
Women and Famly aw

Divorced Spouses and Pension
Eenegts I\PatlonaISemorcltlzens

Mental Hea n gstemsAct
Mental Health Law Project

Consumer and Energy News,
Natlonaléonsumer%w Center

Federal Register Highlights
Management of Legal Services
Managing Non-LSC Funding,
John & Landis !

ro Bono H egal Services
Erograms I?v%ﬁetergon Paterson
Open Forum
Case Deve

Att rnevs/LEga?%ervmes
lWFErOﬁe}aure

i i
mest|c Relations
ucation

onsu
E_{r%c\lons
a%%ycapped Persons
ca
mmwrgtlon
ndIor Tﬁnant
th
|9rants
ative Americans
E‘Ub“ﬁ tilities
oﬁlam Focur%lé%tCom ensation
V\bjeﬁarg y P

Bibliography
Casetablo

VOL. 14, NO. 6, OCTOBER 1980



Massachusetts hushands have been convicted of rape of their
estranqed wives.L There arc no reported cases r_egardm
matital rape in Mississippi. Virginia and the District o
Columbia. . . _ .
~Lobbying efforts to end this archaic and sexist “ marital
right" or ‘protection afforded husbands have been hard
fought and. to a large extent, unsuccessful. Opposition to
legislative efforts is being met with the following typical
arguments:

..the state of Florida has absolutely no business in-
tervening into the sexual relationship between a
husband and a wife.... We don't need Florida invading
the sanctity and the intimacy of a hushand and wife's
sexual relationship. LRep. Tom Bush, Ft. Lauderdale,
Fla.. Transcript of Floor Debate on House Bill 650, at
3-4. May 29. 1960]:

..the Bible doesn't give the state permission anywhere
In that Book for the state to be N your bedroom, arid
that is just exactly what this bill has gone to. its med-
dling in your bedroom, he State of Florida, as an entity,
decidin .whatWy_ou can do and what you can't do. LRep.
John Mica. Winter Park. Fla., Transcrlé)t of Floor
Debate on House Bill 650, at 6. May 29,1980];

..But if you can't rape your, wife, who can Jlou rape?-"

(California State Senator Bob Wilson, addressing a

%rm p ofwomen lobbyists regardmg California’s Marital
ape Bill AB 546. Spring 19/9).

_To date, only threg states have totall}/_ abolished the
marital rape exemption. The express exemptions in Oregon
and Nebraska statutes were stricken (Neb. Rev. Gtat.
8828-319, 28-320, effective 1976. repealing and replacin

§§23-403.03 and §28-403.04; Or. Rev. Stat. 8163.305, amend-
ed by 1977 c. 644). N"WJer_se){ legislators went one step fur-
ther in abrogating the marital rape exemption by including
an express statutory provision that "no actor shall be
Bresumed to be incapable of committing Eexual offense]
ecause of . . . marriage to the victim.” (N.J. Stat. Ann.
§2C.14-5(b). effective Sept. 1,1979). Additionally, the exemp-
tion has been deleted in most, but not all, cases in California
(Cal. Penal 8262, effective Jan. 1, 1980, establishing a sep-
arate crime of spousal rage). Minnesota (Minn. Stat. Ann,
8609.349, amended in 1980, deletes the exemption in most
cases), and lowa (lowa Code Ann. §709.2-709.4, exemption
deli-tcd from first and second degree sexual abuse; exemption
retained in third degree). _

Delaware and Hawaii have amended their rape statutes
by deleting the marital rape exemption on one hand, but then
grantmg an exemEtlon to a previously unprotected class of

efendants. In Delaware the marital exemption was deleted
from first and second degree rape (Del. Code Ann. 88763,
764?. However, in first degree rape the marital exemption was
replaced wilh an exemption for "voluntary social —eom-
panions" fsrr m/ru/. The Hawaii legislature amended iis rape

2. Commonwealth v. Chretien, No. 99983-84, 85 (Essex Count
Superior Court. Mass.. Sept. 1979?; People v. Finley. No. CR
80-877 (Criminal Division. Pinellas County CirCuit Court.
Florida; Apr. 1980).
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statutes to provide for gender neutral terms, and in so doing
deleted the marital rape exemption. However, like Delaware,
a “voluntary social companion” exemption was included in
first degree rape (Hawaii Rev. Stat. §707-730).

Expansion of the Marital Rape Exemption

~The marital rape exemption has traditionally only ap-
()/|Ied to, and protected, husbands in legally valid marriages.

arious theories, in addition to Hale's "matrimonial con-
sent." have been subsequently offered as the hasis for this
marital right or privilege of raﬁe: the "unity of person" com-
mon-law doctrine, whereby the Ie(T;aI identity of a woman
merged upon marriage info that of her husband and made
rape by her hushan Ie_%_ally impossible since he could not
rape himself; or the position of women as property or chattel
of their husbands meant that a husband's rape of his wife was
merely making use of his own_ property. AH of these
"rationales” underlying the marital rape exemption de-
pended upon and required a valid marriage contract.

Exem%io_n for Unmarried Cohabitants _
_While efforts to abolish the i."arital rape exemption are
meeting strong resistance, legislators in 13 stales (Alabama.
Connecticut. Delaware. Hawaii, lowa, Kentucky, Maine.
Minnesota. Montana. North Dakota, Pennsylvania, Texas.
West Virginia) have extended this "privilege of marriage"” to
unmarried persons. Eleven of these states extend *he marital
rape _exemption to persons ||V|ng[ together who are not
married to each other (i.e.. cohabitation relationships). For
example, Montana provides that "...the exclusion shall be
deemed to extend to persons living as man and wife, re-
ardless of the legal status of their relationship." Mont. Rev.
odes Ann. 845-5-506(2). See also Alabama (Crim. Code
813A-6-60(4)): Delaware’ (Code Ann. 8772(b); lowa (Code
Ann. §709.4, exemption onlg for third-degree sexual abuse);
Minnesota (Stat. Ann. §609.342. exemption only for statutor
rape and specified cases ,mvolvmg handicapped qoupleﬁf
Pennsylvania (Stat. Ann, Title 18 83103'"; Texas (Pe.ial Code
§21.17). In West Virginia (Code §61-8B-1(2)) and Kentucky
(R.S.A. 8510.010(3)) * marriage” is defined in the criminal
Aatute to include unmarried cohabltlng persons. Connecticut
(Penal Code §5,3a-67(62) and Maine (R.S.A. Title 17-A8252.2)
exPressI¥ provide that cohabitation shall be an affirmative
defense o rape. _ _
The expansion of the marital rape exemption to cover

unmarried cohabitants is “justified” in the Practice Com-
mentary following Texas Penal Code §21.12:

Adults cohabiting may terminate their relationship if
one dislikes the other's sexual conduct, and there is no
justification for the criminal law's intrusion into the
relationship. This section restates and expands the prior
law's recognition of this commonsense notion, which
was reflected in [Texas| Penal Code art. 1183's definition
of (;apef to exclude sexual intercourse hetween husband
and wife.

While men in these unmarried cohabiting relationships are
increasing| belngi ?ranted the "marital privilege" of rape,
women in these relationships have fared far worse in their at-
tempts to obtain privileges of marriage such as spousal sup-
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The Marital Rape ExemPtion
in the Criminal Law

~ The battered women's movement has brought to public
light the abuse and violence women suffer from their hus-
bands, ex-husbands, male mates and ex-mates. Researchers
and advocates on behalfof battered women have realized that
this violence includes severe physical abuse as well as non-
physical _violence such as threats of severe harm or
degradation. Until recently, however, rape of women by their
hushands and male mates has remained a silent and hidden
crime- Men's right to rape their wives is in fact not a crime in
most states. The legal right of marital rape is known as the
“marital rape exemption” and is embodied in state criminal
statutes as well as the Model Penal Code ésectlons 213 et
seq.). There has been limited progress towards the erosion of
the marital rape exemption, but this has been more than off-
set by the sqnlflcant extension of the exemption to additional
classes of defendants. _
_ The legal s¥stem has been and continues to be a not-so-
silent partner to this “ marital right" ofviolence. Historically,
battering and rape of wives has been recognized as a
hushand's legal right. The Iegal sgstem‘s condonation of wife-
beating was expressed in 1824 by the Mississippi S_uPreme
Court which held that a "husband should be Permlt ed to
chastise his wife moderately in cases of great emergency
‘without subjecting himself to vexatious prosecution for
assault and battery, resulting in the disc v'it and shame of
all parties concerfied. " Bradley V. Stute. 2 Miss. (Walker),
156. 158. Other states limited ‘the husband's common law
rlght to beat his wife by the "Rule of Thumb": He was
allowed to beat her as Iong as the stick was "no thicker than
his thumb." Prosser, Handhook of the Law of Torts. 136 (4th
ed. 1971). Since the mid-1800's, wife-beating has been a
crime in every state, yet these laws have not been enforced
against battéring hiishands or boyfriends, Today, this
“marital right" is upheld in the policies of noninvolvernent by
the courts, nonarrcst by police, and nonprosccution by
district attorneys.

The principle that a husband cannot, as a matter of
law. rape his wife first appeared in written English Law in the
ISth century and was stated in the following manner:

But the hushand cannot be guilty of a rape committed
by himself upon his lawful wife, for by their mutual
matrimonial consent and contract, the wife hath given
herself in this kind unto her hushand which she cannot
retract. 1 Hale, History of the Pleas of the Common
Crown 629 (1736 ed.).

Lord Matthew Hale authored this alleged common-law rule
with absolutely no supporting authority. Lord Hale's
misogyny was not. unfortunately, restricted to the area of
marridgé. His infamous statement that rape is a char%e
"easily to be made and hard to be proved, and harder to be
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defended” (1 Hale, The History of the Pleas of the Crown.
635 (1978)) is ?reserved in state jury instructions (see 61 Cal.
LR. 919, 931-932 (1973)). Additionally, Hale Played a
5|?n|f|cant role in the persecution of witches in England. For
a thorough analysis and discussion of the lack of sugport for
this alleged common-law rule see Drucker. The Common
Law Does Not Squort A Marital Exception for Forcible
Rape. 5 Women's Rights L Rep. 181 (1979).

Present Status ol the Marital Rape Exemption

Today, a husband's “ marital right" to rape his wife is
expresslz/ recognized in at least 37 states. Hushands are af-
forded this rlqht t_hrouqh an express statutory exemption
provided in stater iminal statutes.

() A male person of the age of 14 years and upwards
b e B
e 1 A Sta, ch B SLLL ST P

In 10 states (Alabama, Connecticut, lllinois, Kansas,
Oklahoma. South Dakota, Texas, Vermont. West Virginia
and Washington)' the statutorP/ marital rape exemption IS ab-
solute. It applies regardless of whether the parties are livin
apart voluntarily or by court order; only afinal decree o
divorce terminates the exemfgtlon: .

In 27 states certain limitations are placed upon the
statutory marital rape exemption. There limitations reflect
the varyu>s degrees in which states recognize a wife's intent to
extricate herself from the marriage as a bagis for ||m|t|n|g the
exemption, In 11 states gKentuc.ky, Louisiana Ma%and,
Missouri. New York, North Caroliria, North Dakota, Rhode
Island, South Carolina, Utah and Wyoming) the statutory
exemption is denied to a spousp once a judicial decree or of-
der of separation is entereo. |he exemption still applies,
however, when the spouses are living apart, a.id/or legal ac-
tion to terminate the marriage is pending. In six states (In-
diana, Michigan. Nevada, Ohio. Tennessee and W_lsconsmz
the marital exemption ends when the spouses are living apar
and a petition for annulment, divorce or separation has been
filed. In 10 states (Alaska, Arizona, Colorado, Idaho, lowa,
Maine, Montana. New Hampshire, New Mexico and Penn-
sylvania) the marital rape exemption ends once the parties
are living apart: no court order isrequired. _

Rape statutes in seven jurisdictions (Arkansas. Florida,
Georgia, Massachusetts. Mississippi, Virginia and the
District of Columbia) contain no express marital exemption.
Whether the alleged common-law exemption applies in these
states, thereby barring prosecution of husbands for marital
rape, remains a matter of judicial ,'ecision and legislative in-
tent. Arkansas and Georgia growde express marital exemp-
tions for statutory rape (Ark. Stat. §841-1804-1806; ua. Code
Ann. §26-2018) but not forcible rape %Ark. Stat. §841-1801,
1803; Ga. Code Ann. §26-2001). It is therefore arguable that
the legislatures of these states did not intend a common-law
exemption to apply when the statute is silent. In Florida and

. Gtations to state statutes are available upon request from the
National Center on Women and Family Law.
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change it. The Appellate Division affirmed the dismissal. As
aresult of these actions, the New Jersey Legislature amended
its rape statute in 1979 to provide expressly that marriage to
the victim was not a defense to the charge 0f rape. N.J. Stat.
Ann. 2C: 14-5(h).

On February 10, 1981, the Supreme Court of New
Jersey reversed the'trial court's dismissal and reinstated the
rape count against the defendant. (The decision should be
useful in those states that do not have express spousal provi-
sions in_their rape statutes. , _

The New Jersey court first examined the history of
Hale's Doctrine, concluding that;

Without deciding whether an exemption existed in any
situations at all, we think that il was not meant to exist
during the entire legal duration of a marriage. There-
fore, we decline to apply mechanically a rule wl.jse
existence is in some doubt and which may never have
been intended to apply to the factu-1 situation presented
by this case. (Emphasis added.)

The court went on to discuss the three major justifications
for a co>nmon law marital exemption: Women as the pioperty
of their husband or father; the "unity concept” whereby
husband and wife became one person upon marrla?e,_ and a
husband could therefore not be charged with rape of himself;
and the contractual consent rationale, whereby a woman
up”r. mtering a marriage contract consented to Sexual inter-
course \'ith her hushand. The court held that none of these
justifications were viable today given the enactment of laws
which recogni‘ed married women as mdePe_ndent citizens
&e.t};.,Marrled Women's Property Acts; abolition of spousal
ort immunity: women's right to make their own choices
regarding reproduction). The ~ourt held that New Jersey's
no-fault™ divorce law ‘made Hale's contractual consént
rationale (ee discussion below) inapplicable:

Bg separating from her husband and living apart for
18 months, a wife is entitled to a divorce without fur-
ther proof of proper grounds. The corollary of this
right is that a wife can refuse sexual intercourse with
her husband during the period of separation. If a wife
has a right to refuse intercourse, or deny consent, then
a hushand's forcible carnal knowledge of his wife
clearly includes all three essential elements of the
crime of rape.

Tlie court held that, given the separation of the parties,
the defendant could not claim that his wife consented to have
sexual intercourse with him. "Whether or not any other hus-
band could have based a defense on such implied consent —
a proposition that we doubt seriously but do not decide —
this husband could not"  ~

The New Jersey court limited its decision to the facts
of the Smith case. Because of the 1979 revis:on of the rape
statute, the court did not need to go beyond the Smith facts.

§ 41-1801, -1803 gl976f: Fla, Stat. Ann. §

a. Code Ann. §26.2001 (1978): Mass, Ann

2, ¢h. 277 3951979) (Michie/Law Co-ogp7)'
97-3-65@ 1979) Va, Code § 18.2-61 (L979
Ann. §22-2801".1967).
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Yet the court made clear its distaste for the alleged common
law exemption:4

The enactment of the new Criminal Code has made it
unnecessary for this court to discuss at length all the
inequities of a medieval rule that denies some women
protection against sexual attack and treats them as
sexual property of their husbands....

But neither was the law of this State under the former
rape statute as hlind to personal liberty and privacy as
defendant would have this court believe. A man
separated from *> —ife — and perhaps one not
sei)arated — could not invoke an outdated and. doubt-
ful rule to avoid prosecution for rape simply because
he was still legally married to his victim.

Commonwealth v. James K. Chretien

~ Oi. September 21, 1979, dcfendant-husband was con-
victed by a JUtY of raping his wife and breaking and entering
her home. Defendant received a three- to five-year prison
sentence and tl ree years' probation after release. At the time
of the incident, défendant and victim were seﬁarated pur-
suant to a pnliminary divorce decree that had not yet
become final. At trial, defendant claimed that he could not
be prosecuted foi the rape of hisewife because of the common
law spousal exemp.ion which, he asserted, stii) applied despite
the preliminary di\ orcc decree. The trial court denied his
motion for dismissal. The Supreme Judicial Court, on March
9, 1981, unanimously affirmed the conviction.

In its opinion, the court first analyzed the history of
the common law exemption, It examined various Massachusetts
rape statutes, beglnnmgi with the colonial laws of 1649. The
court held that the legislature’s comprehensive revision of the
rape laws in 1974 was intended to criminalize marital rape
and eliminate any spousal exemption.

In examlnlngg the 1974 revisions, the court noted that
"the rape statutes themselves contain no statement of legis-
lative intent or policy concerning the sPousal exclusion."
However, the court found that the legislature’s enactment of
domestic violence Jegislation in 1978 expressed the legislature’s
intent to criminalize marital rape:

This act (Domestic Violence Act) provides a wide
range of remedies for "abuse" and expressly defines
*abuse” to cover involuntary sexual relations engaged
in by spouses when one spouse is made to submit by
force, threat of force or duress...We think that
G.L.C.209A ﬁDomes,hc Violence Act) provides us
with a dear legislative statement of public policy
which...reflects the intent of the Legislature to
criminalize such conduci.

4, NCOWFL filed an amicus brief arguing that Hale's Doctring, by
Its terms, constituted sex discrimination because it excluded oné
class of women v,:tims (those married to the rapist) from the
protection of the criminal laws, New Jersey v. Smith. sup:a note
| (Amicus brief, filed bg NCOWFL on behalf of New Jersey).
CIearm?house No. 30.489A. If Hale's Doctrine were ead into
the staute by the court, the _.herwise constitutional statute
would violate the equal protection clause. Although the court in
Smith discussed this theory during oral argument and alluded to
it in its opinion, the case was decided on’other grounds.
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AFDC and SSI recipients on emergency room and hospital
outpatient services whenever it would promote "more cost-
efficient utilization." The Secretary could also permit states
to share the, cost-savings g%enerate,d by tne Medicaid, recipients'
enrollment in a more Cost-effective System of medical care as
long as "the waiver is not inconsistent with the purposes of
the Medicaid Act."

G. Conclusion _ _ _
~As we have discussed in previous columns, state Medi-
caid agencies, were experiencing large deficits and cutting
back on benefits and services before the Reagan administration
Proposal tu cap Medicaid. This SI.2 billion cut in available
ederal matching will compound the problems facing state
Medicaid administrators. o
The prime villain in rising Medicaid costs has been
?enerallzed Inflation in the health care industry. Because of
ederal reimbursement Pollues for hospitals”and nursing
homes, which account tor 80 percent of Medicaid expen-
ditures, the national phenomenon of health care inflation has
been passed through to the Medicaid _%rogram. Many state
agencies have found it easier to cut cligibles and services than
to control hospital and nursing home rates.

NATIONAL CENTER ON WOMEN
AND FAMILY LAW

799 Broadway. Room 402. New York, NY 10003. (212)
674-8200

Battered Women Score Major Victories in New
Jersey and Massachusetts Marital Rapo Cases

The highest courts of New Jersey and Massachusetts
recently declared that no common law marital rape exemption
exists in their states’ raPe statutes and husbands thus can be
prosecuted for rape of their wives. These landmark decisions
establish that a married woman's right to be a separate per-
son under the law extends to her personal, sexual self- deter-
mination; she cannot legally be compelled lo_have sexual
relations with her husband “against her will. The effect of
these holdings is to extend the equal protection of the
criminal lawto battered wives, . _

State of New Jersey V. Smith1(hereinafter Smith) and
Commonwealth v. Chrcthn2 (hereinafter Chretien) both in-
volved interpretations of rape statutes that did not contain an
expres, spousal exemption. Defendani-hushands claimed that,
although' the statutes were silent as to spousal exclusion, a
"common law marital exemption" was incorporated by impli-

1. New Jer%e v. Smith, No. 16246 (N.J. Sup. Ct., Feb. 10, 1981).
Clearinghouse No. 30.459B.

2. Commonwealth v. Chretien, No. E-2276 (Mass. Sup. Jud. Ct.,
Mar. 9, 1981). Clearinghouse No. 31,388.
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The Administration’s flexibility proRosals would give
the National Governor's Association and the State Medicaid
Directors virtually every mechanism which they have asked for
to control the rate of increases for nursing home and hospital
costs. It also proposes to give them vast and potentially very
dangerous authority to rewrite their Medicaid programs. This
new authority may set off a new fight in the states as state
administrators seek to redistribute Medicaid funds to meet
the states’ needs for fiteal relief, as the hospital and nursing
home lobbies seek to preserve their rate structures, and as recip-
lents seek to preserve their services and eligibility. Moreover,
because Medicaid programs could now be designed which maxi-
mize services to the elderly while minimizing eligibility and
services for children and the disabled, fights among the poor
over the allocation of Medicaid dollars Would become a real
possibility. It is vital that advocates begin to evaluate the
Problems posed by the new "flexibility,” and .ddress them
ogether, equitably and fairly.B3

15. For further information about these deveIoR‘mentS, please contact
Michael Parks and Lurien NVulsin, Jr., in NHeLP's West Coast
office, or David Cnavkin and Judith Waxman at NHeLP East.

cation into the statutes and the husbands therefore could not
be prosecuted for rape of their wives. Prosecutors for the
states,ar%ue,d that a common law exemption never existed, and
even if it did, the exemPtlon would not apply to the current
revised rape statutes. The New Jersey and Massachusetts
courts, while anaIPrzm the hIStOf}{ and doubtful validity and
existence of the alleged common Taw exemption, based their
holdings on narrower grounds. Both courts held that, even if
an exemption existed at common law, it was not now a part
of the rape statutes so as to exempt defendant-hushands
from prosecution and conviction for rape of their spouses.

Slate of New Jersey v. Albert Smilh

_ OnJanuary 5, 1976, defendant-husband was charged
with rape of his wife, atrocious assault and battery, private
lewdncss and impairing the morals of a minor ﬁus son).
Defendant moved to dismiss the rape (;har%e on the ground
thatdhetwas legally married to the victim at the time of the
incicent.

At the time of the alleged rape, defendant and victim
nad been living apart_in different cities. Court proceedln%s
for divorce or Separation had not been initiated, nor had the
parlies entered into a formal separation agreement.

_ The trial court reluctantlg ranted defendant's motion
to dismiss, 148 N.J. Super. 21 %L_aw Div, 1977), believing
that a common law marital exemﬁtlon was incorporated into
the state's rape statute. Although the trial judge expressed
unequivocal disapproval of such an anachironistic rule of
law, he considered it the prerogative of the legislature to

CLEARINGHOUSE REVIEW



Il reality, marital rape iLoften more traumatic than
stranger rape. When you have been intimately violated
by a person who is supposed to love and protect you,
it can destroy your capacity for intimacy with anyone
else. Moreover, many wife victims are trapFed in a
reign of terror and experience repeated sexual assaults
over a period of years. When YQU are raped by a
stranger you have to live with a rlghtemnﬁ memary.
Whenyou are raped by your husband, you have to live
with your rapist. N _
ﬂestlmony and Statement to the Judiciary Committee,

ew Hampshire State Legislature on March 25, 1981,
In support of HB 516, bill to remove spousal exception
to sexual ass' ult offenses.)

_ i recently legislators and the legal system in
general have refused to consider marital rape as a crime
father than a * right" of marriage. Thirty-seven states con-
tinu.* to recognize a huaoand's ™ marital right” to rape his
wife through™an express statutorY exemption provided in
state raP_e statutes.1 Since 1976, legislatures in California,
Connecticut, Minnesota, Nebraska, New Jersey, and Oregon
have removed the marital rape exemption from'their criminal
statues so as to permit rape prosecution of spouses in all or
most circumstances.” Similar legislation in New Hampshire
IS awaliting mgnature by the Governor. By their decisions,
New JerseY and Massachiusetts now join this'small but growing
number of states that have criminalized rape of a woman by
her huspand. =~ . . -

~ Criminalization of marital rape, either by court decision,
as in New Jersey and Massachusetts, or by ‘legislation, has

'0. See The Marital Rape Exemption in the Criminal Law, 14
Clearinghouse Rf.v. 533 (Oci. 1980); State-bg-State Summary
of Man?al V\F;E?_e Exemption and Resource Packet, available

from NCO

. Information on Ieglslatlo,n to repeal. the marital rape exemption
is available from the National Clcarinahouse for Marital Rape.
2325 Oak S'.. Berkeley. CA 94708, (415) 548-1770. This is a
nonprofit, membership organization. Requests for information
0r assistance must be accompanied by a self-addressed, stamped
envelope and tax-deductible membership fee.
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significant legal and social ramifications. Criminalization
notifies the victim that rape is not a part of her marriage con-
tract, nor is it her * wifely duty" to submit to such violence.
Criminalization serves as a deterrent to domestic violence by
notifying otherwise law-abiding hushands that their acts are
crimes, not "rquhts." Criminalization will allow poor women
to obtain publicly funded abortions which, in many states,
are only available when the pregnancy is caused by legally
recognized rape or incest. Criminalization of marital rape
will allow a woman to get out of a violent marriage by per-
mitting the rape to serve as grounds for divorce.'2Criminali-
zation” will protect children by requiring courts hearlngi
custody trials to consider the criminal rape as evidence 0
parental unfitness. BFinally, criminalization will permit battered
women, who have been forced to kill their abusive hushands,
to use the rape as a basis for a self-defense claim in a prosecu-
tion for murder.'4 , o

_The role of criminal law in our society is to label those
behaviors which are so reprehensible that 4 civilized society
will not tolerate them. Rape of a woman is such behavior and
should be so labeled in all cases, even if the victim happens to
be married to the rapist.

Joanne Schulman,
Staff Attorney

12. The New York Times recently reported an incident where a
woman seeking an order of protection in New York's Family
Courl was told b[v) the judge, when she attempted to bring UP the
rape by her husband, that “ 1 don’t want to hear abolt these
things.” You're a married woman.” Barden, Confronting the
li/lgféaal§a8|'dtngal lssue of Marital Rope, N.Y. Times, June |,

1 | a 4

13. See. e.g., Jarrett v. Jarred, 78 Ill.2d 337, 400 N.E.2d 421
51979), cert, denied. 49 US.L.W. 3286 (Oct. 21, 1980). In
arrett. the courl considered (he parent's violation of a criminal
fornication statute as evidence in a custody battle.

14. See. el.g. Priem, Marita! Rape: What Happens When Women
Fight Hack?. 3 New Women's Times, (May 1981): Schneider and
Jordan, Representation of Women Who Defend Themselves in
Response to Physical or Sexual Assault, pamphlet available
from the Center Tor Constitutional Rights, 853 Broadway. New

« York. NY 10003, (212) 674-J303.
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For battered women's advocates, the impact of this finding is
extremely important, B){ expressly including sexual abuse in
domestic violence legislation, a Toundation is laid for the
elimination of the marital rape exemption.

The Massachusetts decision went further than that of
the New Jersey court. It did not limit the opinion to only
tho le rapes occurring after the entry of 3 Rrellmmary divorce
decee ar occurring after the spouses had separated. By
hi Ming that the 1974 revisions eliminated the spousal exemp-
tion altogether, spouses in ongoing marriages, even while
living t(l)\%ether are subject to prosecution under the 1974
revised Massachusetts rape statute.

Hale’s Doctrine: Common Law or One Man’s Opinion?

At issue in Smith and Chretien was whether a rape
statute that did not include an express provision exemetmg
spouses (i.e., a "silent statute") incorporated an allege
common law principle that;

LT]he husband canr.ot be ?uil_t of a rape committed
y himself upon his lawful wife, for by their mutual
matrimonial consent and contract the wife hath |g1;|ven
up herself in this kind unto her husband, which she
cannot retract...,[I)n marriage she hath given up her
body to her husband....3

This statement, known as Hale's' Doctrine, first
appeared in a treatise énot.ac_ase) written by Lord Matthew
ale, a_17th century English jurist. Lord Hale provided no
supporting authority for his statement, and this lack of
,autthorlt% was subsequently criticized by several English
justices.d _ _

Prior to Smith and Chretien, Hale's unsupported
statement was accepted as_part of the common law without
question by American legislatures, courts and criminal law
authorities: The New Jersey court in Smith, pointed out that:

(tihe marital exemption rule expressly adopted by
many of our sister states has its source in a bare, extra-
judicial declaration made some 300 years ago. Such a
declaration cannot itself be considered a definitive and
binding statement of the commo\ law, although legal
commentators have often r;:...rd the rule since the
time of Hale without cvaluati tg its merits, (citations
omitted). (Smith, slip op. at 9.

Prior to Smith and Chretien, Hale's Doctrine haa only
been raised in the United States in two Texas cases, and wert
unchallenged.1 In Frazier v, State, 48 Tex. Crim. 142, 86
S.W. 754 71905), the court sim I%held that "so far as we are
aware all of the authorities hold that a man cannot himself be
%mlty of actual rape upon his wife." ;at 143). Frazier was, the

asi$ for the holding in the second case, 41 gears later. State
V. Duckett, 149 Tex. Crim, 100, 191 SW. r 879 (1946). Thus,
the Massaci. .Setts court, in Chretien, accurately stated that;

g. I Hale.PicasothtrCommorﬁCrown 628-29 (aNSG.
. See. e.g.. New f]erseg v. Smith, supra nate [, at 12n.3; Com-
monwealth v. Chretién, supra note 2, at 5n.l. _ ,
7. Uurcker, The Common Law Docs Not SuEport a Martial Excegmon
for Forcible Rape, 5 Women s Rights L. Rrp. 181,182 (1979).
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[W]e have never been directly presented with the ques-
tion of whether any rape statute preceding that
enacted in 1974 encompassed the common law excep-
tion.... (Chretien, slip op. at 7).

Unfortunately, both the New Jersey and Massachusetts
courts refused to decide the threshold question of whether
Hale's Doctrine constituted part of the common law. While
both courts severely criticized the validity and existence of
the doctrine, they based their holdings on the assumption that
an exemption was part of the common law, As the Massachusetts
court explained in the .be%lnnlng of its decision, "To assume
otherwise would terminate our discussion by resolvmrg the
question against the defendant.” (Chretien, slip op. p. 8, fn. 5).

However, in future cases challenging the existence of
a common law marital rape exemption, the Smith and Chretien
decisions will prove invaluable. These two decisions now
stand as the leading case law on the issue in the United States.
Neither court found or held that a marital rape exemptign exists
under common law. Instead, both courts, and especially the
New Jersey court, severely criticized and questioned its existence.

These two decisions make clear that regardless of
whether such an exemption existed at common law, there is
no place in today's society, given today's laws, for such a
concept.

f&  The personal liberty of women and the recognition of
them as independent citizens under the law had developed
beyond question through legislative and judicial actions
over more than a_centurP/.,..No person n this State in
1975 could justifiably cfaim that a man had a legal
right to impose his sexual will forcefully and violently
on a woman, even if it was his wife, over her unmis-
takable objection. (Smith, slip op. at 25-26).

Conclusion . _

Rape of a woman bﬁ her husband is not a bizarre
unusual or isolated act. Rather, marital rape is a problem of
serious magnitude and consequence. Professor Richard Gelles,
sociologist at Rhode Island University who has done exten-
sive research on battered women, has estimated that the
number of women in the United States who arc raped by
their hushands, as part of a beating or as a sequel to it, could
be well over two million.8Over one third of the women who
apPear at battered women's shelters report having been sex-
ually assaulted by their husbands,

Studies of"'marital rape victims9 show that these women
suffer severe and lon -Ia_stlnlg psychological harm as a result
of these rapes. Dr. David Finkelhor, Assistant Director of
the Family Violence Research Program at the University of
New Hampshire and author of Forced Sex in Marriage: A
Preliminary Research Report (March 1980), explained the
devastating effects of marital rape on victims when f
testified before the New Hampshire Legislature:

8. Hersay, Jan. 1, 1979, at 2, _ _
9. For a’survey and discussion of marital rape studies see New
Jersey v. Smith, supra note 4 (amicus brief by NCOWFL).
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it is a landmark case that lays the qroundwork for future
constitutional cha_llen?es to the marital rape exemption. In
reaching its decision that New York's marital rape exemption
violates the rights of married women under the equal protection
clause, the court examined and reéected tre traditional justifications
for the exemption. In clear and powerful ,Ianguagi,e, the court
went [urther than any previous tribunal in pointing out the
absurdity and inherent Sexism of the exemption and the arguments
used to defend it.

The couple in Dc SteJ'ano were separated after '4 years
of marriage. Defendant husband had moved out of th, marital
home in June 10X2. On November 3. 19S2. the wife obtained a
temporary order of Protectlon requiring defendant to remain
awa%/ from the marital home at all times and to refrain from acts
or threats of physical violence towards her. On November 27.
19S2. defendant aIIegedIY_ entered the family residence in violation
of the order of protection and raped his wife at knifepoint.
Defendant, who was charged with fir., degree rape and first
degree burglary, moved to dismiss the rape Indictment.

Defendant husband challen%ed the constitutionality of
New York's rape statute. Because the spouses were living apart
at the time of the attack and the victini-wifc had obtaineu an
order of protection, the husband was considered "not married”
under New York's spousal exemption.13 Defendant claimed that
his equal ﬁ_ro_tectlon rights were violated because New York law
de.P"VE.d iri of the rl?ht to nonconscntual sexual intercourse
with his wife, a right the law granted to other hushands.
Defendant also claimed that New York's rape law violated his
due process rights by failing to notify him that he was not
allowed to engage in nonconscnsual scxu il intercourse with his
estranged wife ‘and that such action could result in a rape
charge. Defendant “thus presented the coun with a raic opportunity
to examine the validity of the exemption" and to drtcrr.ittc
whether il violated the equal Brotectlon rights of married women. 4

_ The court's ownlon egan with a guote from John Stuart
Mill: "Marriage is the onlr actual bondage known to our law.
There remains no legal slaves, except the mistress of every
house."I The coun then examined the traditional justifications
for the marital rape exemption and concluded that none of them
constituted a governmental interest sulficicm to meet any of the
three tests associated with equal protection analysis. The court
began with an examination of the origins of the marital rape
exemption. Hale's Doctrine.' The coun found that the doctrine

t2. (min'd [rum A 745)
who jre living apart puisuanl to "(i) order i\sucd by a court of
coiti| >etem jurisdiction which by Its terms or in its etlect requires
such living apart, nr ﬁill decree or judgment of separation, nr liii)
written agreement ol separation ... which contains provisions
specifically indicating thai the actor may he guilty ol die commission
ol a crime lor engagin? in conduct which constitutes an intense
Terﬁiettti!gd hy this article against and without die consent ol Ihe
tie.

LV N.Y. Fisim Law ) |.1().0014) th) til; Ire siipru note 12.

14 lie Stelano. at»7 ;.Y.S.2d at 50U.

15 .S, mm.. Till- Sinilcilimos Wiivun IIXtith .

Ih. “|T|lie hushand cannot be guilty ol rai)e commnicd hy himself
upon tus lawiul wile, lor hy their mutual mairinimfal consent and
contract tlie wile hath given up herselt ir. this kind unto her
hushand, which she cannot retract... |Ijn marriage she hath given
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was not judicial authority and thus “should not have been
|con'5|"q|$red a binding and"definitive statement of the common
aw.

The court then reviewed the arguments used to sustain
the marital rape exemption, focusing on the central rationale of
"implied consent" whereby upon marriage a woman irrevocably
consents to sexual intercourse with her husband and relinquishes
the right to say "no" inany and all situations. The court held
the "implied consent" theory invalid because of the recognized
constitutional right of a woman to have an abortion and use
birth control without her hushand's approval. The court concluded
that the "logical extension” of those right: is that a woman has
the right to refuse the physical act that leads to pr%gnancy and
that a woman's right "to individual autonomy and"to control
Broc_reatlon are but part of the more comprehensive right to

odily integrity."B o

n examlnln? the othe- justifications olTered for the
marital rape exemption, the court dismissed the theory that a
wife is the groper%of her husband as having "no validity” in
the United States.19 The court rejected the related theory that
upon marriage, husband and wife become one legal entity and
that @ man cannot therefore be ,?unty of raping himself. 'In so
rulln%, ‘he court noted that a wife's se?arate legal identity was
eASt?t’)’ IShed as lone ago as 1848 by the "Married Women's

ct.

The court also addrcs-cd defendant's argument that the
abandonment of the marital rape exemption would cause
insurmountable e,vldentlar)gr problems and invite fabricated
complaints of marital rape. The court noted that lack of consent
Is the most ditficult element to prove in all rape cases, not
merely intcrspousal raBg cases, and that fabricated complaints
of marital rape would be up likely because of the stigma society
attaches o rape victims. ?he ciurt also pointed out that false
reports of other crimes occur, bu; * [o]nly in marital rape do we
remove an entire class of potential victims from the protection
of the law in order to protcci -omr abstract possibility of a false
claim that the criminal justice svstem is unable to deal with
appropriately."2) o ,

The court also dismissed as *“ ludicrous” the argument
that the prosecution of husbands for raprmg their wives would
impede reconciliation of marriages.2L The court rejected the
argument that other remedies arc available to victims of intcrspousal
rape, since the victim bad already obtained an order of protection
before being raped at knifepoint, _ _

Finding that there was_no %overnmental Interest or basis
lor the marital rape exemption tho court struck down New

16. (mill'd)
up tier lwdy to herhushand..." I Hw = I'Li ssin- i Ckiiwn 62K-29
t17.1(]. tins statement, known as Hale's Doctrine. lirst af)peared in
a treatise imu a ease) written by Lord Matthew Hale, a 17th
century liltglish jurist. Lord Hale provided no supporting authority
lor his statement: this lack of authority was subsequently criticized
by several linelislt justices.

17. Ur Sirlniio. -in7 N'Y.S.2d at 510.

IK. Id. at 511-14

> Id. at 512

oo
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Florida, New York, and Virginia Courts
Declare Marital Rape a Crime

Introduction, , . ,

~Rape 1i a serious_felony; in most states, it is second in
seriousness only to homicide. “In the last decade, battery of a
wife has been recognized as a serious and widespread crime
that eaves millions of women and children in this country
physically and emationally scarred. Consequently, it may seem
sufprising that marital rape has not received serious atfention.
Many people do not consider a husband's forced sexual intercourse
with his ‘wife rape. In most states, this behavior is legally
.rotected. _ , .

In fact, marital rape is a fdrm of rape. It has tﬁe
"brutality and terror and violence and humiliation to rival the
most graphic strantt;er rape.” It Is a traumatic experience; In
many cases, more traumatic than stranger rape.

When you have been intimately violated by a person
who is supposed to love and proteci you. it can destroy
your capacity lor intiniLcy with anyone else. Moreover,
many wife victims are trapped in a reign of tenor and
experience repeated sexual assaults over a period of
years. When you are raped by a stranger you have to
live with a frightening memory. When you are raped
by your husband, you have to live with your rapist.;

_ Like battery of a wife, marital rape is nol uncommon.
While statistics arc few;3 Diane Russell's study, published in

1. Address hy David Fmkclimr. Marital Rape: The Misunderstood
Crime. New York County Lawyers Assoeialion (MQY 3. 19X4).
Available from National Center on Women and Family Law, Inc.
NCOWFL)). .

estimony ami Statement in Support of .U, 51, to remove
spousal exemption to sexual axxaui; *ulenses hy Dr. David Fnkellmr
to the JudmarY Committee, New Hampshire Slate Legislature
(Mar. 25. 19X1

Hccausc martial rape is not a crime in most slates, there are few
statistics reportmc  tlie incidence ol martial rape. In addition lo
Russell's statistics. I'rolessor R.J. Cielles reports that the number of
wives raped as part ol or sequel to a heating could be well over two
imlli-u Other studies anu surveys report that Itl-14 percent el all
marr,. | * union are victims ol marital rape, an 1that 36-37 fervent
ut battered women have been marital rape victims. See Fmkemnr &
3 llo, Anfir iii Mnrnnte: 4 Sucinlmtnul View, in Tin. Dskk Sun- of
Fsmii.ivs: Cikkijsi Family Viiilunll Rist.skni 119-20 119X3L.

NOVEMBER 1984

Rape and Marriagel found that 14 percent of the women
surveyed were victims of rape < aftempted rape by their
hushands or ex-husbands.3 Indeed. "(s*cxual assaults by hissbands
were the most comman kinds of sexual assalt repotted, occurring
over twice s often as sexual assault by a stranger."6

Legislatures have been slow to reco%nlze the problem,
As of January 1984, the rape laws of 28 states still provide an
express marital rape exemption: only 8 states have entirely
abandoned the exethlon. The courts, however, have been
more responsive. In 1981. courts in New Jersey,8 Massachusetts9
and_Floridal0 refused to apply the alleged “common-law"
marital rape exemption to their rape laws and held that husbands
were not immune from prosecution for the rape of their wives.
In 1983 and 1954. three more courts rejected the exemption.”
These cases form a substantial and unanimous body of case law
recognizing that a husband's forced sexual intercourse with his
wife'Is rape. This column examines the reasoning and implication
of the three recent cases and reports on statutory development
of the past three years.

People v. De Stefano _ o

_ Peaple v. De Stefano was the first case in this country to
examine the constitutionality of an express statutory marital
rape exemption.11 Although De Stefano is a lower court decision.

4. D.Russlli.Rapuanu Marrmcel 1952). The author received funding
in 1977 from Fhe National Institute of Mental Health to do a large
sca'c study of women in San Francisco upon the prevalence of
marital rape.
. Russell, supra note 4. at 57.
Finkelhor  Yllo. supra note 3. at 120. o
Sec NCOWFL's Marital Rape Exemption Packet, which includes a
tatc-hy-statc summary of the exemption in criminal statute:
Price: 59.00.) See also Statutory Update, infra p. 749.
X. Nc-v Jersey v. Smith, 426 A 2d 3X (N.J. |9K15J: New Jersey v.
Morrison. 426 A.2d 47 (N.J. 19NI).
9. Massachusetts v. Chretien. 417 N E.2d 12U3 (Mass, 19X13.
10. Florida v. Smith. 401 So. 2d 1126 (Fla. Dist. Ct. App. 19S1).
11. People v. De Stcfanr. 467 N.Y.S.2d 506. 121 Misc. 2d 113
QQSJ). Available from the Clearinghouse. No. 36.5S8: Slale v.
ider. « Fla. Law Weekly XX7 (No. X3-X2I. Fla. CI. App.. 3d
Dist.. Apr. 17, )S4| |Editor's Note: _ﬁhe official cue is 449 So 2d
903 (Fla. Dist. C App. 195-'1.]. Available from the Clearinghouse.
No. 36.X90: Wei'haupt \- Virginia. No X30616 iVa. Sup Ct. Apr.
21. 19X4) IEditor's Note: the official cite is 315 S.E.2d 847 tV.i.
'G)XM | Available from the Clearinghouse. No. J6.XX9. .
NY. Pissi. Lvw %S 1311.0014) New York's manlal rape exemption
is “ partial." Under certain circumstances spouses are delined as
“not married" for purposes ot the exemption and therefore certain
husbands are not grantcd immunity lor Ihe rape ol their wives.
N.Y. Vnai Law S 130 oot-ti delines "not married" as spouses

O o> o

12.
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~In Weeisfuiupi. (he victim-wifc had been living apart
frani her husband and fud not en%aged in sexual intercourse
with him lor almost a year prior to the attack. Although she had
not filed for or obtained a divorce, order of protection or
separation agreement, she had consulted an attorney regarding a
divorce and had been advised to wait until she had been
separated for one year before initiating divorce proceedings.
Delendant husband’s million to dismiss the rape indictment on
the basis of a common-law- marital rape exemption was rejected
by the trial court. Defendant was tried before a jury and
convicted of attempted rape. He received a two-year prison
sentence, which was suspended pending outcome of the appeal.
Tho Virginia iupreme Court affirmed the conviction. holding
that a connr  i-law exemption did not apply when the victim-
wil'e had -+.early manifested her intent to end the marriage.

The Wei.dumpt court examined the history of the common-
law exemption and determined that Hale's “ absolute™ exemption
IS not and never was English common law The court found that
under English common law a wife could revoke her implied
consent to0 sexual intercourse with her husband. According to
the court's interpretation of English common law. obtaining a
court order of separation or a written separation agreement
entered into by both Panlcs constituted a revocation of the
wife's "implied consent." although living apart from the husband
and fI|I[1r% for. but not obtaining; a divorce did not.  f.

_ Thus, the Weislitmpl court found that under a: direct
application of the English common law. the defendant in the
instant case could notbe \9_U|Ity.0f raping his wife. However,
the court held that both |r1g|n|a statutory law and case law
empower courts "to adopt from English”common law those
principles that tit our way of life and reject those which do
noi.":x

~The court noted that during Hale's lifetime women were
considered the property of their fathers and husbands, but that
that is not the case Unlay. The court relied upon a line of
Virginia cases illustrating wives' growing autonomy over their
Rroperty and financial afairs. In"these cases. Virginia courts
ave r(aected the argument that the so-called legal unity of
husband and wife permits a hushand to steal his wife's property,
and have held that a hushand's right of access to his wife does
not give him the right to break into his wife's separate home
with intent to commit assault and battery. These cases "suggest
that if @ woman's independent control over her property is
protected hy law; then her mdePendent control over her physical
person shotld likewise lie protected.” ™

The Ivcidumpt court also reviewed cases from other
slates that have aholished the marital exemption. The court
found ihit the trend in these marital rape cases is in accord wilh
the Virginia cases granting wives autonomy anil independence
with leSpeet to proper nPhts. "Joth sets 0f eases point to an
increasingly recognized role of the autonomy and independence
of women >(.lm I|-.. suggest a break with the ancient rules that
cast women m a subservient position.""" The court also found

Weithaupt. No. XKIOUi at 12
23 Pl o« IA
Al Id. at th
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that an absolute marital raPe exemption is inconsistent with
Virginia's no-fault divorce law which requires spouses to live
apart for a specified time without cohabitation before obtaining
a no-fault divorce. Since the law contemplates a voluntary
withdrawal bkl cither spouse_from the marital reIatlonshlp, the
court stated that it "embodies a legislative endorsement of a
woman's ur" “ral right to withdraw an implied consent to
marital sex.  Like the Florida court in Rider, the Weishaupt
coun found thet since a wife has a statutory right to make a dc
facto withdrawal from the marriage contract, it would be
irrational to forbid her from revoking a "term" of the contract.

The court also termed "absurd” defendant husband's
contention that abandonment of the marital rape exemption
would be disruptive to marriages. "[I|t is hard to imagine how
charging a husband with the violent crime of rape can be more
disruptive of marriages than the violent act itself."2 The
Weishnupt court refused to address the argument that a marital
rape exemption should be abandoned altogether. Thus the
question of svhether an exemption would apply if the spouses
were cohabiting at the time of the rape is léft open. In the
concurring opinion, however, three of the justices expressed
their * understanding that the court's decision is specifically
limited to the precise facts of this case... that the decision
today docs not violate or furnish any support for prosecution of
husbands when there is a cry of 'Rape!" b}{_ Wives who have not
demonstrated over a prolonged ﬁerlod of time a clear intention
perman_entIK 0 ,seParate from the husband and such complete
separation has, in fact, occurred."3 Such a distinction actually
encourages violence by husbands since in order to avoid losing
his immunity for prosecution for wife rape, a husband would be
best served by reqular and forcible rape of his wife. This would
Quarantee tht she would not be able to meet the requirements
of prolonged and in fact separation, which were set out in the
concurring opinion. _

The concurrence further states that “"[W]hilc wc have
recognized in our case the independence of women in this state,
this ‘rceonition should not operate to discriminate against
men."'4 These justices seem to believe that a husband has the
right to forcible rape of his wife absent her affirmative and
demonstrated action lo terminate the marriage, and that this
right prevails over a wife's legally recognized rights, of
independence and autonomy. The Weishaupt concurrence is a
sad and distressing r,0(C to an otherwise formidable and unanimous
body of marital Tape cases over the last four Years. It should
serve as a waming to battered women's advocates that a wife's
right to live free of violence in her home is not yet universally
accepted. Fortunately, the magqr!ty decision does not uphold an
exemption as apPhed to cohabitirig spouses, It expressly limits
its holding to the facts of the case before it. While the
Weislutupt"decision does not go as far as Dc Slcltmn or Rider,
tho majority opinion does reject the aPpllcatlon of the exemption
Wwhere t ire has been a de facto end to the marriage: it does not

31 /1.

32. 1lat 19
33, |9. at 22.
14, /] al 21,
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York's statutory marital rape exemption as violative of the equal
protection  lauses of the slate and federal constitutions, In
dlsposmg of defendant husband's other constitutional claims,
the court held that the order of protection dllrectlng defendant
husband to stay away Irom his estran%e,d, wife and to refrain
front violence toward’ her constituted sulficicnt notice so that he
could be charged with rape, Furthermore, the court held that no
specific notice was necessary since defendant never had a right
to engage in forced sexual intercourse with his wife,

State v. Rider .

On April 17. 1984, the Florida Court of Appeals held
that Florida's sexual battery statute, which contains no express
spousal exemption, does not Incorporate @ common-law exemption.

In the Rider case, the spouses were living together as
hushand and wife at the time of the rape. No divorce or
separation proceedings had been initiated, and no temporary
restraining ‘order or “separation agreement existed. The wife
testified that her husband had never physically abused her prior
to the sexual battery. Defendant was charged with two counts of
sexual battery after stnkm? his wife on the head with a piece of
metal, disrobing her. and ylncD; her to the bed with "duct tape"
inas read-eaﬂle position. Defendant moved to dismiss the
sexual battery charges on the basis of a common-law intcrspousal
rape exemption. The trial court granted defendant's motion‘on
the basis that no objective manifestation of the wife's withdrawn
consent to sexual intercourse with her husband existed, such as
legal or physical separation of the parties. The state ap(mpealed
the dismissal; the Coun of A&Jé)eals reversed and remanded_for
prosecution. On August 30, 1984. after two hours of deliberation,
a four-woman, two-man jury found defendant quilty on both
counts of sexual battery. On September 19. 1984. “defendant
hushand was sentencedto 14 years in prison." .

Rider_is the second Florida case to address the marital
rape_exemption. In the 1981 case of Florida v. Smith?1 the
Florida Coun of Appeals for the Fifth District held that no
common-law exemption exists in Florida. Smith involved
spouses who were living apart at the time of the alleged attack.

[though the Smith court explicitly stated that its ruling was
based on a finding that no cotnmon-law Spousal exemption
exists in Florida, instead of a finding that the victim-wifc had
revoked her “implied consent" by obtaining a restraining orcer
and filing for a divorce, it was nevertheless unclear whether
future courts would limit Smith only to seParated SPOUSES, as
did the trial court in Rider. The Court of Appeals in Rider
adopted a broad interpretation of Smith and refused to distinguish
between spouses living together and those living apart for
purposes of eliminating the marital n>e exemé)tlon. The Rider
decision, like the 1981 Massachusetts ease of Commonwealth i\
Chretien, expressly held that no common-law marital exemption
exists even_ In the case of cohabitation spouses. N

As in Il)e Stejitnn, the Rider court found that the origin
of the marital rape exemption. Sir Matthew Hale's "single

47, N.Y rimes. Sept. 4, 19X4. § I. at 32; Chicago Tribune. Sept. 19.
1984, ml. at 10,
43. Florida v. Smith. 411 So. 4d 1146 (19811.
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statement, which stands alone, naked of citation to any authority

judicial or otherwise." provides no reasonable basts for the

exemption.2d The court held that no common-law spousal
exemﬁtlo_n had ever heen adopted in Florida. The court
hypothesized that even if such an exemption had a one time
existed in Florida, the regeal of Florida's rape law and its
replacement witha * sexual battery" statute would have abolished
(he exemption by “abrogatlingl any common-law assumptions
concerning the crime of rape.™ .

The Rider court also stated that "even if we were to
assume that a common law implied consent intcrspousal exception
once existed and still exists ... it docs not follow... that such
sonsent can never be withdrawn ~ The court stated that
since a spouse may terminate the marriage. contract, she may
terminate a “term™ of the contract, or withdraw consent to
sexual intercourse, The court noted that the husband's remed?{
for this "oreach of contract" is throu?h the courts, not throug
violence against his wife. Finally, in refusing to adopt & comman-
law exemption, the court nofed that when the Va|ldlgi of a
common-law doctrine is extremely dubious a court can take into
gcat)u,nt societal changes in determining whether to apply the

octring.

These two Florida cases arc the first in the country to
expressly find that a common-law 5ﬂousal exemption had never
been adopted in their state. While the landmark cases.
Commonwealth v. Chretien and NewJerseJ w Smith, severely
criticized the Hale Doctrine, they assumed that it was part of
the common law, Although the marital exemption is often
referred to as if it we ¢ an established common-law rule, in
fact, prior to the recent cases discussed in this article, Hale's
Doctrine had only been raised in the United States in two early
Texas cases and” had gone unchallen?ed.ZY Thus, the Florida
cases are extremely significant in states that have no .exPress
statutory exemption, for they suggest that when courts in those
states adjudicate marital rape cases they arc not confronted with
a choice of applﬁmg or abolishing a Iegmmate common-law
doctring, but wit ado?_tmg an antiquated doctrine of dubjous
origins tl & is incompatible with 20th centc y legal and societal
concepts af marriage and women's autonomy.

Weishaupt v. Virginia

~ Weishaupt v. Virginia involves a rape statute that also
contains no express spousal exemption. The Virginia Supreme
Court held thef a common-law marie.! rape exemption does not
aRpIy when there has been a "dc facto” end to the marriage.
The ‘court refused to decice whether a common-law exemption
should be abandoned altogether, limiting its holding to the
particular facts of the case.

24, Ruler. 9 Fla. l.aw Weekly at 887.

25. 111, at 8X8.

26. 1d. . _

21. Druckor. The Common Law Dues Not Support a Marital Exemption
for Forcible Rape. 5 How/s'v Rts. L. Rte. IXI. 1X2 ilVTVi;
Silmlinun. Hutlernl Women Score Motor Victories « New Jersey

and Masui'liusvlls Marital Rope Cases, 15 Ct.LAKisuiiuvsk Rev.
342, 344 11981).
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ho pm'ocutod lor nFo of his wife, even when Ihe panics were
scpanned pursuant [o coun order.

Texas
Like Oklahoma. Texas amended ils absolulc exemption in 1983
lo permit pniscouiton of a hushand for rape of his wife once the
panics ate liune apan. or when one spouse has initiated legal
groceedmgs to temunatc the marriage. 7.« Plnal Coot $
2.0 lie). The Texas 1953 amendment also abolished the prior
law's expanded “cohabitor exemption" that barred prosccuiion
of a man for rape of the woman with whom he was living but
to whom he was not legally mamed. Texas will no longer
extend the marital +right" or privilege of wife rape absent a
legally valid marriage.

Wisconsin

In 1982. Wisconsin abolished the marital rape exemption in its
entwe% Wis, Stat. Ann 940.225(61 (effective May 1. 1982)
Like New Jersey's. Wisconsin's law_now exprressl and
affirmatively provides "MARRIAGE NOT A BAR TO PROSE-
CUTION. A defendant shall not he presumed to be incapable
of violating this section because of mamage to the complainant.”
Wis. Stat. Ann. 940.225(6). This express and affirmative
elimination ul the marital rape exemption is preferable to
merely deleting the exemption from the statute. The New
Jersey-Wisconsin method does not leave open to question (or
litigation) whether the alleged common-law exemption. Hale's
Doctrine, applies once  the statutebecomes silent as to a
spousal exemption. . Lo

Wyoming '
In" 1983, Wyoming amended  its law andeliminatedthe marital
rape exemption from first and second degree sexual assault.
VN, s tat. 55 6-2-301.302, 307. Unfortunatelﬁ, the exemption

was left intact in Wyoming's third and fourth degree sexual
assault statutes. Wxo. Stat. 85 6-2-304. 305.

Conclusion

There lias been slgnlflcant. progress in Ihe courts and. to
a lesser extent, (he legislatures in abolishing the marital rape
exemption. However, “since 1982 only the Wisconsin slate
legislature has entirely ridl ils laws uf the marilal tape exemption.

Analysis of the tyPeS of qulslatlve changes made over (he last
few years shows that few legislatures arc willing to accept a
Wife's absolute right lo control her bodily integrity and to live
free from her husband's violence.

_ De Stefano. Rider and Weislwupt offer hope that courts
will no longer lolcraie marital rape. The ahandonment of the
exemption in these case recognizes that marital rape is “ a crime
of violence, not a crime of sex.' "% and that the gravity of injury
to the raped wife is the violent “assault on freedom ... injury o
autonomy, lo sclf-esiecm... ." 3 Both the De Stefano and
Weishaupt courts scornfully reject the argument (hat marital
rape prosecutions will injure marriages by preventlr{% reconciliation.
This view is a 5|%n|f|cant departure from the atfitude that it is
the woman's job to keep the fam_||¥ together, regardless of the
cost. As the Weishaupt court poinited out. it is the husband's
violence, not society's recognition and %Jmshment of that
violence, which is destructive to marriage. _ -
~De Stefano. Weishaupt and Rider recognize that il is
time that rape laws be employerl > protect a woman's autonom
not a hushand's proprietary”it crests in his wife.

Monica Rickenberg
Joanne Schulman

36. Rider. 9 Fla. Law Weekly al 887.
37. De Stefano. 467 N.Y.S.2d at 512.
38. Weishaupt, No. 830616 at 19.

SEE Computer and Research News section for results
of computer research based on this article, page 816.
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viiuire timt the victim hav: obtained or filed for a divorce.
*ep.ir.ition «rorder ol protection. Thus, Wehhiuipi is an important
-rep in the right direction.

The W\iNlttiupt case is also significant for drawing an
analogy between a woman's right to conrol her property and a
woman s nght to control her body, thereby suggesting a connection
ivtween a woman's economic position in society and male
violence against women. As a practical matter the legal gains
women have made in lhe economic sphere mean little if a
woman cannot control such a basic aspect of her life as freedom
trom physical violence in her own home. A woman cannot
exercise her legal right to maintain property separately from her
hushand if her actions arc controlled by her husband's use or
threat ol physic-1 violence. Conversely, a woman has no power
to eradicate the violence in her life if she is economically
oppressed. A woman's ability to escape a violent domestic
situation is constrained by lack of employment opportunities,
the threat of losing custody of her children because of poverty,
and the inadequacy of child care and child support.

Statutory Update

As of January 1984, 28 states still expressly prohibit
prosecution of a husband for rape of his wife if the parties arc
living together at the time of the rape. In addition. 12 states still
expand the marital rape exemption to cover unmamcdsf these
states bar or limit prosecution of a man who rapes the woman
he is living with, but to whom he is not legally married.
Eighteen states have abolished the marital rape exemption and
permit prosecution of a husband for wife rape in all or most
cases.b

These numbers do not reveal the progress that has been
made over the last two years in eliminating the marital rape
exemption from criminal rape and sexual assault laws. While
state legislatures have been slower than courts in rectifying
these discriminatory laws, legislatures have been responding to
the Fublic's demand for change. The following is a review of
the legislative changes in 1982. 1983 and the first half of 1984,

Californio

Cjlilorma established a separate crime of spousal rape in 1980,
Cai. ft sai, Cliiik 262. This spousal rape law ongmalIY required
Ihal The vielim-wife ref)ort the rape lo a law enforcement
agency within 351 days. In IUK3. this reporting lime period was
extended to VIl days. However, there is no reporting re%wrement
under the “stranger rape" siaiutc. Cxi.. 1vnai. Coot 261. Thus,
wives are siiil nor receiving Ihe same treatment and pruteerion
niVorded oilier rape victims.

lllinois

In IVX3. lllinois abolished Ihe marital rape exemption in
h?gravated criminal assault" provided Ihe assault is reported
to law enloreeiiiem within 31) days. lu, Hiv. Siaj. ch. 3K. 55
IM Kiel. 12-14 i|V.:3). Tins is a very minor impmvciitcni
since llie exemption is only abolish -J svirt respect in Ihe most
severe Inrm ol tape. The exemption remains applicable in all

35 lor a stale h\-slate analysis, ur NCOWII.'s Mamal Kajv Exemption
ftaekei il'rice: 5V.mii.

NOVEMBER 1984

other sexual otfcnscs even if the parties are separalcd or base
initialed disotve proceedings. Il is an "absoluic bar" ro prosecution
of a husband for rape nrhis wile.

Indiana

Indiana law provides that a hushand car. be pmscculcd for the
rape ot his wire if the parlies arc living apart al the lime of the
rape and a petition fur annulment, divorce or scparanon hﬁs
been filed. In 1983. Indiana amended us law ro terminate the
spousal exempuon upon the filing of a petition for an order of
prorcciion. While this does nor constitute major progress in
abolishing the marital raPe exemption, it does provide some
much-needed protection for bauered wives who often do nor
have (he funds ro hire an quomev in order to file for divorce or
cart'lélotkobtaln legal services assistance because of funding
cutbacks.

Kansas

Kansas provided bartered and raped wives with a major victory
in 1983. The marital rape exemption was entirel/ eliminated
for the crime of rape. Kan. Stat. Ann. §5 2l-a501. 3502,
However, a limited spousal exemption still remains for lhe
crime of “indecent liberties with a child under sixteen years of
age," though the excmpiion ends if the underaf[;e Spouses are
living apart or have initiated some form of legal action to end
the marriage, including seeking an order of protection. Kan.
Stat. Ann. § 21-3503.

Louisiana

In 1984, Louisiana look a small step by eliminating the marital
rape exemption from their most severe rape otfense. “aggravated
scxujl bartery," La. Rev. Star. Ann. 14.43.2. However, a
marital exemption remains applicable in all other sexual offenses
and onlz becomes ineffective when the parries are separated
pursuant ro court order.

North Dakota

In 1983. North Dakota, like lllinois and Louisiana, abolished
its marital rape exemrPtlon for first degree raPe ("Gross Sexual
Imposﬂmn"%), but left the exemption intact fnr all other sexual
o(Tenses. N.D. Cint, Ann. 55 12.01-20-01. 02. 12.01-03-12.

owever, unlike lllinois and Louisiana, the North Dakota
statute includes a "voluntary social companion” exemption,
which applies if defendant and victim were "voluntary socijl
companions” at the rime of the rape and the victim “ai any
time previously" permuted defendant "sexual liberties." N.D.
Ci.nt. Ann. 5 12.01-20-03:3. The voluntary social companion
exemption, also adopted by the Model Penal Code, is broader
than the traditional marital rape exemption because it dints not
require a legally valid marriage. Insicad. the excmpiion may
apply lo martial rape, cohabitant rape, and dale rape. Thus,
because the voluntary social companion exemption was retained,
North Dakota's deletion ol the spousal exemption may amount
to no change ar all.

Oklahoma

Oklahoma amended its statute mi ih.it. cti'ccrisc November I.
1984. the marital rape exemption will terminate once the
parties are lixing apart, or one si)ouse has initiated legal
proceedings to end the marriage, including petitions lor orders
ol protection Thus, u wsill be possible to prosecute a husband
lorrape ol his wile esen il die panics are living together ai die
lime ol the rape, Frowded a e?al aettoti has heen initiated.
Okla. Stat. Ann. lit. 20 111000t1 uuuinU-il In- 19.83 Okla.
Sess. tasss |. elt. 41, These amendments constitute | mjior
change m Oklahoma lass. Lrtor to the amendments, Oklahoma's
marital ra>e exemption was "absolute": a hushand could never
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These three — battering, non;batterllnﬁ and obsessive — were the types of
roRe we Identified from our Interviews with marital rape victims, There ma¥ be
other types; we may need to refine our conceptions. The Important Fomt la That
norltal “rape happens In a wide variety of contexts, We need an Imagery —thnt
encompasses  this variety, and we can only get It by listening to the Stories of
the women It happens to.

The absence of these storlts from the conscience or the community results
In another misunderstanding apout marital rape — this one concerning Its
Impact.  Tcoplc do not believe that marital rape hurts. In 1979, 8  nationally
syndicated columnist Invented some experts to bolster his own prejgudlces and
wrote that "many U.S. Jurists agree that whena hushand compels ~hI3 wife to
engage In sex” relations, she suffers relatively little of thopsychological
2taauni%Ylgricurred In rapo by o strangrr" (Lloyd Shearer, Parade Magazine, ‘April

Fllotlce how the husband only "compels his wire" whl)" what tho stranger
does Is rapo.)

"This Isn’t like he's gcrabblng some _lady off tho stroet", argued John
Rldoout's defense attorney Tharles’ Burt."This"Is a woman he may have mado love
to hundreds .oT times before," In. other word3, |If hohad made love toher
hundreds of times before, how traumatic could one more time be?

Opinions like this betray a fundamental misunderstanding of tho trauma of
rape In general os well as the trauma of marital rapeln particular, {tape IS
traumatic not because It Is with someone you don’t know, but because It Is™ with
aomconc you don't want -- whether stranger, friend or hushand.

. Burt's Idea Is akin to saying that If your busincsa Bartner empties your
Joint account and runs off to Venezuela, It shouldn't hurt, pecause after all,
you'd written him hundreds of checks before.

_ Rapo Is the intimate violation of a porson's trust » ; autonomy. Prior
Intimate contaot only makes the violation that much more so

in {BCt *<o studies that have looked at this question empirically have
Indeed found that the victims of marital rape do suffer greater and longer tern
trauma than oth'r rape victims. _ This finding Is not surprl_sm% to those who
have talked to marital rapo victims and have come to recognlze the three special
Injuries or marital rape: the betrayal, tho entrapment and the isolation.

More so than victims of any other kind of rapo, the victims of marltBl repe
suffer a profound betrayal. = Among the women we Interviewed, the fact that
someone whom tth'h,ad loved and needed could violate them In ouch an intimate
way dcatroyed their ability to trust otliors. "I thought so hlghly of him and he
tuined out to be a rapist," said one woman. The experience also” sapped their
confidence In themselves and their faith  hat they had the caf)amty to choose
trustworthy companions.. Tears later, many of those women found [t Impossible to
contem I?t? Intlmacx with a man. This Is"a component to marital rape that hns
no parallel In stranger rape,

» second component that makes marital rape different and more traumatlo
than other forms of ‘rape Is the entrapment. Host marital rape vlotins are raped
not Just once but many times.  Half of our Interviewees hud been sexually

HA3/TXT,drscr,2May0i|, Page 3

assaulted twenty times or more by their
sometlmos years,” with ongoing violation,

anxiety —about when the next forced sex episode migh

huebands.

In the form of chronic terror, emotional numbing,

with your rapist.

FlnaII¥J while all rape victims suffer shame and stigma, few suffer the

ton of ranrital rape, llo relatives )

those women about the pain.. Ho PO|_IC€ or court confirmed tho Judgement that
ation they usually

total Isola
they had been wronged. In their Iso

snw themselves 05 Inadequate and different:

acar that was.difficult to erase.

It Is to erase this soar of Isolatign that | think
riority.  Tho debate about orlralnBllzIng marital rape speaks to many Issues:

and retribution” against
Is paramount for mo Is compassion for vlotinis.

He must reach out to the victim of marital rape and extend legltimaoy _to
Doctors need
aome  women

ustice, fairness equalit%, deterrence 0f
offonders.  Tot the Issue that

and compassion Tor what they have suffered.

example, that It Is not" a aimplo matter for

or friends

crime,

post-operatlvoly, even though thol.- recovery urgently

planning agencies nood to  take into account that in” some women's marriages,
contraceptives like a diaphragm will not be adequa'e protection.

Attorney! need to rvognlze and alert divorcing vomon to

vulnerability they face from emblttored husbands durin

separation. ~ Marriage counselors noed to

assaults them.

(Incidentally, It is interesting to note
llteraturo on sox therapy and marital aex,
reference to tho Froblem of ' marital rape, «n experience that may be occurring to

one In ten wives.

Marital rape has been * non-problem, for
own eyes and In tho eyes of others.
in. The invitation is Jong overdue.

HA3/TXT,dfser, 2Hay64,
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know  th
unacknowledged, grievance plaguing many wives is that their husband sexually

that

long.

Pago t

Thoy lived for months,
Hany, ?rappled with ncver-cndin
This took .its tol

repetitive nlghtmaros lhot often lasted for years after tho relationshi
onded and tho threat of rape had gone. In tlie sexual spherg,
from flashbacks and Inability to engage In sox.
rape could bo summod up thus: when"you aro raped by « atranger you have to |jve
with a frightening memory. When you™ are raped by your husband you have to

occur,

vl Jtlras ~ suf
The corrosive Impact of marital

commiserated  with

themselves, .and
It was a profound psychological

the particular
the period following

the whole, 25 year
ono can search In vain for” any

Unfortupately,
people sutfer from non-problems, theK/| tend to hecome non-persons, both In their

aking marital repe a orimo will put ¢
ofkondors out of our_community, but It will bring a whole lot of victims back
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HARITAL RAPE: THE HISUHDERSTOOD CRIME
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_ Marital rape |s a crime with a name, but without a reality. Even where It
exists In our legislation, It docs not exist In our Imagination. Despite dobatos
In_ the congress and In the courts, people have only ™ the vaguest. and most
misleading ™ picture of what It Is, The stories of the victims of this crimo —
victims humiliated by their assailants, ashamed among their closost friends,
deprived of the protection of the law, and Ignored by tho professionals — these
atorles have not yet touched the oonsclenco 0f tho community.

It was to hasten this process that my oollcnguo Kerstl Kilo and | recruited
and Interviewed fifty women who had been Sexually assaulted by their hushands.
The women were ordinary women, most of them cliénts at family planning agonclos

who wore asked as part of tholr re(t;ular medical h|storY_ [f thoy hod ever heen
fs_exutallty assaultod by their partner. Many were telfing thdolr storlos for tho
irst time.

The depth of popular I%norance about tho problem of marital rapo runs deep.
When we asked groups of students, for oxamplo, to invent  vlgnettos of marital
rape, one wrote, ‘"lie wants to.  She doesn't. He wins". Con you Imagine a
stranger rape so described: "He wants to, ~ Sho doesn't, Ho wins." Ho] the
|mage{]y .of stranger rapo has knives and dark alleys and terror and violence and
degradation.

S0 does marital rapel People are apt to think of marital rape, |f they
think of anything at all, as a bedroom squabble over whothor to have sex

tonight. Ho wonder they rate It In surveys as being obout as serious an offensa
as driving while drunk.  Hut marital” rape does have brutality and terror and

violence and humiliation to rival the most graphio atrangor rapo.
Among tho firty women we Interviewed:

—one had been raped at knifepoint by a hushand who held her up against tha
wall and threatened to kill her.

—ono was Jumped In tho dark by her hushand and rapod In
slumped over a woodpile.

—one_ was %ang rapod by her husband and his friend holding blaokjacki, after
they surprised her~alone In"+ vacant apartment.

—one had he,r,bab¥ kidnapped by an estranged husband who oompelled her to
h<tve sox as a condition Tor returning” the ch|Idt, -

—one had a 6 centimeter gash rippod In hor vagina by a hushand who was
trying i, puql bur vag%na outg. WP vagma %y ) !

the anus wlillo
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Hono of these atrocities (and thero were others of equal brutalitY) were
gxeéoaeported to the police or to a newspaper. Somo were never reported to
yhoay.

. And these were marital rapes. If other pooplo had these Images inscribed
in their memories when thoy thought of marital rape In the same I[ndelible way
tBat m{ coIIea%Te and | dn; | do"not think wo would huar nearly so much nonsense
onout this problem.

of marital rape Is not the whole reality cither. From
women In Boston and from one Diana Russell did of 930

However, this ImagerY
frequent —

a survey we did of 52
woraon In” San Francisco, wo estlraato that marital rapo Is amazingly

oocurring to as many as 10 to of all married women, Uhan ‘talking about a
problem of these dimensions, It Is no more fair to say that marital “rape Is
always a savage attack than It [Is to say thatit Is always abedroom  squabble.

Ho aro talking about a spectrum of which”both of thcso arc apart.

To make some sense of this spoctrum, ng colleague and |, after carefully
anal zm% tho cases of the women we Interviewed, found that [t was usoful 1o
divide them Into throe broad categories. We decided to call these three
categories battorlng rapes, non-battering rapes and obsessive rapos.

. Battering r@lpes were tho most brutal and Includud most of the Incidents |
listedearlier” They oefcurred In relationships where, In adf*' .ion to tho sexual
abuse,  there was alaryo amount of physical abuse.  These husbands tended to
have problems wlilli alcohol” and drugs. They had enormous reservoirs of anger
which™ they vented on their wives and often”other people In tholr environment.
Tho rapes tended to take placo in capricious and unpredictable olroumstances,
much like tho other yiolence.  They seemed to have littleto do with sexual

Issues per so. In fact, many of these wortnsaid they madethemselves sexually
available whenever their husband wanted them. Rather, these men seemed to be
motivated by an intense dcslro to punish, humiliate, degrade, and retaliute
against their ulvos usm? rape 0s tho vehicle. (About forty-five porcent of the
women we Interviewed suffered from battering rapes.)

Tho non-battering rapes were suos-.ontially dlfferant. Thoy occurred In
more middle class m,arrlag,es where there was much less of a history “of violence
and abuse,  The immediate precipitant of those rapes was more” likely to be a
specifically sexual %mvance, for cxaraplo, over how often to have sex ~or what

kinds — or sex. oforce Involved was often more rcstralnod, enough to gain
suxual access, but notenough to cause severe Injury. lhcse rapes seemed to™ be
motivated less anger “than by a desire to assert power, establish control,

tuach -a lesson, show who was boss, ~(Another forty-five percent of the rapos were
of this sort.)

FIH&HY, thoro was a third kind of marital rape we uncovered In obout 101
of tho situations that wo called obsesslvo rapes. | tlicsu relationships, the
husbands had unusual soxual —preoccupations. ~ Host wuro  obsessed  with
pornography; they wanted tholr wives to help them make |t. Host were obsessed
with “their sexual problems; they were afraid of bolng impotent nr homosexual.
Often they had highly structured rituals about sex. They could only get aroused
[f tholr wives wcro In a certain position, or If the¥ toliched them ‘In"a certain
way, or if they ‘staged" a rape, Thero was a_tense that cany of thoso non
nocdod vlolonco or stru %Ie In order to have sex. .Tho?; found tho humiliation
very stimulating. o women fait as ihougli they wtro hcliig usod as
muSturbatory objects, Thero was a definite sadistic component to some.

HA3/TXT, dfsor. RItivRli. Pnrn ?



MARITAL RAPE FACT SHEET 2.

Fact on. Fiction? "MARITAL RAPE IS A BIZARRE AND UN-
USUAL ACT AND DOESN®"T NEED LEGISLATIVE ACTION."

As a matter of fact, most experts consider rape to be
the most underreported of all crimes and marital rape
even more so. Over a third of women who appear at
battered women"s shelters report being sexually
assaulted by their husbands.- It is seldom discussed.
Humiliated and ashamed, marital rape victims don"t
talk about it. They don"t report it because the law
does not help them.

Fact on. Flc.t4d.on? "WHEN A WOMAN MARRIES, SHE CONSENTS
TO SEXUAL INTERCOURSE WITH HER HUSBAND."

As a matter of fact, sexual expression in love 1Is one
thing. Forced, brutalized sex iIs another.™ No one
consents to violence by marrying. Under current law
prosecution is impossible for even the most brutal
rapes in marriage.

Fact on. Fiction? *IF PROSECUTIONS ARE ALLOWED FOR
MARITAL RAPE, A LOT OF INNOCENT HUSBANDS WILL HAVE
RAPE CHARGES FILED AGAINST THEM BY ANGRY, VENGEFUL
WIVES WHO HOPE TO BARGAIN FOR A BETTER PROPERTY
SETTLEMENT IN A DIVORCE ACTION.™

As a matter of fact, this myth is built on the ill-
founded belief that women are innately vengeful and
willing to go through the tortures of a courtroom
trial In order to "get back™ at a man, and that some-
how women should be treated as less credible victims
of crime than others. Actually, there are many

other types of complaints which a woman could file for
retaliation that would require less public self-
exposure and trauma. Further, our legal system has
built in mechanisms to determine the merits of a com-
plaint. Police Investigations, prosecutor discretion,
and jury deliberations are employed to determine the
truth or falsity of other allegations. Why should
marital rape be treaced any differently? Finally,

no such misuse has been documented by the states

that have eliminated immunity of spouses from prose-
cution for rape. Only the most extremely brutal and
horrifying incidents of marital rape have been re-
ported.
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MARITAL RAPE FACT SHEET*

1. Fact oH Fiction? “"MARITAL RAPE ISN’T AS SERIOUS AS
RAPE BY A STRANGER— IT1S JUST A WOMAN NOT BEING IN
THE MOOD AND HER HUSBAND INSISTING."

As a matter of fact, marital rape iIs often just as
violent, just as degrading, and oftentimes more
traumatic than rape by a stranger. It 1s perpetrat-
ed with knives, at gunpoint, repeatedly, brutally,
in,front of others, and most often is the final
violent act culminating a series of physical abuses.
One woman has reported being beaten and raped by
her husband virtually every day for six months,
anally raped 9 or 10 times. He told her that, if
she ever tried to leave, he would kill her. In
terror she fled to another state, changed her name,
and lived there for a year iIn cognito.

2. Fact oW Fiction? "MARITAL- RAPE ISN"T OFFENSIVE—
AFTER ALL, A WIFE HAS HAD SEX WITH HER HUSBAND
BEFORE, WHAT"S ONE MORE TIME?"

As a matter of fact, a woman raped by a stranger has
to live with the memory of that experience. A woman
raped by her husband has to live with her rapist.
Many wife victims, trapped in a reign of terror,
experience repeated sexual assaults over a number of
years. What happens to a capacity for intimacy when
the person who has promised to love and protect, and
on whom one may be economically dependent, commits
such a brutal and violent violation?

* Prepared and distributed by the Pennsylvania Commission on
the Status of Women.
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MARITAL RAPE FACT SHEET 4.

9. Fact on Fiction? *"MARITAL RAPE LAWS WILL DESTROY
MARRIAGES BY PREVENTING ANY POSSIBLE RECONCILIATION."

As a matter of fact, isn"t a marriage iIn which a
husband rapes his wife and she presses charges
already destroyed? Withholding justice and equal
protection to try to hold together such a marriage
iIs an unrealistic and improper goal for the criminal
law. The law now protects a raping husband rather
than a victim wife, and women can be coerced iInto
staying in violent marriages. Should the law en-
courage such forced cohabitation?

10. Fac-t on Fiction? *SINCE SO FEW CASES ARE BROUGHT
TO TRIAL, WHY BOTHER WITH A MARITAL RAPE LAW?"

As a matter of facb, the law protects either the
victim or the rapist. Husbands who commit acts
of violence against wives now receive special
protection from the law iIn Pennsylvania. Should
such special protection more rightly belong with
the victim? Passage of H.B. 1122 would call
attention to the problem, let the victims know
there can be help, and, by removing society"s
sanction for such behavior, work to deter it.



MARITAL RAPE FACT SHEET 3.

6. Fac.t ox Fic.ti.on? "MARITAL RAPE IS SIMPLY ONE
SPOUSE"S WORD AGAINST THE OTHER, HENCE IT WILL
BE DIFFICULT TO PROSECUTE."

As a matter of fact, when has difficulty to pro-
secute determined what a crime i1s? Treason, cCru-
spiracy, child abuse, and incest are difficult

to prove, but there is no outcry to decriminalize
them.

7. Fact ox Fiction? *THERE ALREADY EXIST REMEDIES
FOR MARITAL RAPE— A WOMAN CAN FILE ASSAULT CHARGES
OR GET A DIVORCE."

As a matter of fact, all rapists assault their
victims. Rape is a crime different from assault.
That i1s why special rape laws exist. Rape i1nvolves
a special humiliation and special violation.
Assault is a less serious crime, its penalty less
a deterrent. Even though a woman might escape

as a victim by filing for divorce, should the
committer of the criminal acts escape punishment
for them? An appropriate deterrent to this type

of violent behavior is not now available.

8. Fact on Fiction? "MARITAL RAPE LAWS WOULD HAVE
THE STATE MEDDLING IN PEOPLE®"S BEDROOM AFFAIRS."

As a matter of fact, the state i1s meddling iIn the
bedroom whether there i1s‘ marital rape law or

not. In one case the state allows husbands to

rape their wives. In the other, the state protects
wives from this type of violence. Should murder
and assault between spouses be decriminalized

just because i1t"s a family affair? A husband
should no more fTear criminalization of marital rape
than a parent fears laws on incest or child abuse.
The law should condemn a brutal, hostile, revenge-
ful, hateful, and anti-social act whether it
happens within a marriage or without..

(over)
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In the debate over removing the spousal exemption to ri“pe, much concern ha3
been expressed over how or even whether a Jlaw criminalising rape would
work. (*2) Opponents of the change have raised several different spectors of
ir.3idiou3 consequences that would ensue if marital rape i3 criminalized. For
example, they have warned that deleting the 3pou3ai exemption would risk
flooding the criminal justice system with frivolous complaints brought By
"vindictive” wives.(*3) They have al30 raised the fear that cases brought under
such a law would be impossible to prosecute, either because wives would he
unreliable witnesses or because the cases would boil down to her word again.st
hi3. (“ID In short, they have predicted that marital assault prosecutions would
bog down and fru3trace the criminal justice system.

Until recently, arguments over these claims have been mostly hypothetical.
There has been little empirical evidence against which to judge them. However,
now that several states have eliminated the spousal exemption, and have gained
experience about what happens once the exemption is removed, it is possible to
see how a spousal rape law work3 in actuality.

A state well situated for a study of the effects of criminalizing marital
rape is California. California changed its law as early S3 January, 1QBO, and
has had a total of more than four years experience without the spousal
exemption. As the no3t populous state in the country, California has also
generated a large number and variety of spousal rape cases. Moreover, since the
change of the law was hotly debated and widely publicized in California, public
attention to marital rape ca3es ha3 been relatively high there, making
information on the subject easier to collect.

On the other hand, using California to 3tudy the operation of marital rape
prosecutions ha3 some drawbacks. Califorala’3 legal situation with regard to
marital rape 1is not entirely parallel to that of other states which have
criminalized rape between a husband and a wife who are still living together.
When California changed the law on 3pou3al rape, the legislators did not merely
delete the spousal exemption. Instead, they drafted a totally new section of
the criminal code on the matter of spousal rape. One 1important special
condition attached to the California spousal rape law is that victims were
limited (until recentlyl to bringing such charges within 30 days of their
occurrence. Another 1s that marital -rape, unlike non-marital rape, can be a
mist leanor rather than a felony. Nonetheless, a great deal of valuable insight
into the question of whether marital rape is a viable 1legal concept can be
gleaned by looking at the situation in California.

GATHERING DATA

Gathering the needed data on the operation of the marital rape law in
California has not been a simple task. Unfortunately, the state Bureau of
Criminal Statistics does not keep very thorough or very detailed information on
marital rape prosecutions in spite of the fact thatan important public policy
issue is at stake.(*5)

So the 3taff of the National Clearinghouse on Marital Rape (NCMR) ha3 been
forced to compile data on its own — a frustrating and cumbersome task. Marital
rape cases have been identified in a variety of .ways — but primarily through a
newspaper clipping service. The staff of the Clearinghouse, after hearing about
a mr.rital rape prosecution, made contacts with the Journalists, attorneys,
prosecutors, court officials, probation officers and sometimes rape crisis
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workers familiar with the ce3e, in an effort to get a3 ouch detail as possible
about the events of the case, the backgrounds of the offender and the victinm,
and the disposition of the case within the legal system. District attorneys
were generally the best and most reliable sources of information. Occasionally,
these officials rererred WCMR staff to other cases which had not been identified
through the new3 clipping service.

Altogether, HCMR staff ldentified 39 ca3S3 of marital rape which cane to
the attention of the police or courts from January, 1980 through December,
1981. Thi3 13 not necessarily a complete inventory of all such cases, however.

One piece of evidence sugge3t3 it i3 fairl> thorough, though. The state
Burerau of Criminal Statistics did compile what it believed to be a complete
tally of all arrest3 for m :ital rape in 1980. This official tally 3howed 11
arrests. For the comparable time period, the NCMH inventor/ showed 17 cases
that even the official reporting statistics did not pick up.

Nonetheless, it must bo said that although NCMH believes it to be Tairly
complete, there 13 no way of knowing hew totally complete the NCMR inventory of
rape cases is. Moreover, without the information about i1t3 completeness, we
cannot vouch for 11t3 representativeness either. There 13 every reason to
believe that the cases not identified, if there were any, would be les3
sensational cases that did not proceed as far In the criminal justice system.

In other word3, the cases that were 1identified would be more brutal,
contain more evidence, nod ha more likely to result in a hearing or trial that
would bring it to greater public attention than other cases. Whether this group
of cases is biased in this way, we do not know.

With these possible caveats In mind, wo present the information on the
California cases. One advantage of generating data through call3 to District
Attorneys, newspapers and so forth, rather than through the state reporting
system, wa3 than a great deal more Information could be gathered. The NCVMH, by
diligent sleuthing, was able to Inform itself about age, race, occupations of
the husband and wife, and the nature of the incident in addition to all the data
about the court disposition.

NATURE OF THE CASES

A first thing to note about the cases .13 that they were, onthe whole,
extremely brutal. Especially brutal cases are probably moreaptto end up on
the police blotter and in the newspaper, and that may account in part for the
array of incredible violence illustrated in the chart. The cases include one
where a woman was raped with a crowbar and a sixteen inch tire iron and then had
her breasts slashed with the same instruments. In another, a woman complained
that her husband forced her to have sex with other men and dogs. In still
another, the fugitive husband murdered the victim before he could be apprehended
for her rape. The wuse of knive3 and gun3 was a common feature amongthesecases
and several included very severe beatings.

A second important feature of the cases was that a majority of the rapes
occurred between spouses who were separated, sometimes very recently so. In
only 18 percent of the case3 were the couple 3till living together (See Table
1. It is not surprising that cohabiting couples constitute a minority of
cases. Wive3d who are still living with their husbands no doubt have a much more
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difficult tine seeing what happened to then as a rape and choosing to present
such charges to the police. Also, a woman who 13 living in a separate household
would expect less skepticism and ridicule on the part of police when she made
such a charge. And it may be easier for 3uch women to establish evidence of
force and non-consent. An time goe3 on, normative standards change, and women
become more aware of their rights, the proportion of oases involving cohabiting
spouses may increase.

The deletion of the exemption for cohabiting spouse3 also has a
"multiplier” effect, we suspect, on the prosecution of estranged husbands. When
the exemption for cohabiting spouses i3 removed, there is generally a great deal
of publicity about the problem. Prosecutors, police officers and women in
general learn about the possibility of charging spouses with rape. This no
doubt lead3 to an increased number of cases involving estr”~ged hu3band3 a? well
as cohabiting hu3band3.

Incidentally, there are some interesting similarities among the ca3e3 of
women raped by estranged husbands. A number of them were kidnapped before they
were raped, driven 3cmewhere in a car against their will or taken somewhere at
gunpoint. Other3 were deceived by husbands who told them they wanted to see
them in order to talk with them about their children or about their finances.

THE OFFENDERS

The HCMR researchers were able to gather some valuable information about
the offenders as well as about the court disposition (See Table 1). The
offenders were, by and large, young. Sixty-four percent v:ere under 30 and 33
percent under 25. This corresponds to what we found in our interview population
of marital rape victims.(n5) Marital rape coming to public attention is
predominantly a younger r3n°s crime.

Occupationally, the offenders whose marital rapes come to public attention
were also a lower status group. Large numbers, 31 percent, were unemployed, and
another 31 percent were blue-collar workers. Thi3 may not tell n anything
about marital rape in general, however. We have to remember ,_jat 1is it
typically men from lower social classes who are the clientele of the criminal
jJustice system. Well-to-do criminals tend to be more successful at evading
detection and prosecution. Nonetheless, tliis Inventory of cases show3 that some
middle-class marital rapists are being prosecuted. The law is being applied to
a spectrum of husbands, not just one class.

The racial and ethnic breakdown of the offenders shows a distribution
roughly typical of the California population as a whole. Of those whose race we
could ascertain, about two-third3 were white and the remaining third divided
between Black and Hispanic.

DISPOSITION OF CASES

The most Interesting information we can glean from these cases 1is not so
Euch about the phenomenon of marital rape itself but rather about how the
phenomenon is handled in the criminal justice system. The cases are certainly
not a representative set of marital rapes, the vast majority of which we know
are never reported. But they are in all likelihood a representative sample of
cases that make their way into the legal system. What happens to marital rape
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case3 once they arrive there? (See Table 2)

Fir3t of all, a substantial number of cases get dropped before they go very
far, often before trial, and sometimes before arraignment. In 28 percent of the
cases in this sample the charges were dropped.

Unfortunately, the information on why the charges were dropped is not among
the most reliable iIn the chart. Many times the reason given depends on the
perspective of the person giving the information. District attorneys often
choose to drop charges because they think they do not have a good case but then
blame it on lack of cooper?®von by the wife. From the wife"s perspective, she
may see the dropping of cnargea as the decision of the D.A. The real state of
affairs is difficult to determine.

It is certain that in some case3 charges are dropped at the request of the
wifi. Where NCMH researchers could ascertain the reasons the wife gave for such
requests they included such things as: 1) the wife was pressured by relatives
of the offender to drop the charge, 2) the wife did not want to Tace che
emDarrassment of a trial, 3) the wife forgave her husband and wanted him back or
»0 the wife got what she mo3t wanted (divorce and protection) in other way3.

Of course, another common reason for wives dropping charges, especially in
wife abuse case3, 13 fear of further retaliation by the husband.

It doe3 not appear from the available information that the cases where the
charges were dropped were frivolous or fraudulent. Seme of these dropped
charges Involved severe assaults, replete with injuries and winesse3. In fact,
one involved the woman who wa3 raped and battered with the tire iron.

The vremaining cases (72 percent) went on for prosecution, and of these a
remarkable 89 percent (25 out of 28) vresulted 1in a conviction. There were
several routes to a convictio” The most common was a simple guilty plea on the
part of the offender: 60 percent (17 of 28) of the offenders pleaded guilty,
usually to the charge of spousal rape itaelf. 1In a little les3 than a third of
such pleas, though, the charge was bargained down to another charge, usually the
1e33 onerous one of assault or battery.

In 11 cases the offender pleaded not guilty and went to trial. Of these,
eight resulted in a guilty verdict — 3even by a juryand one by a judge. There
were  three non-guilty verdicts handed down to marital rape charges, two by a
juryand one by a judge. (Actually In the one jury acquittal, there were two
jury trials: one enued in a deadlock, the other in anacquittal.)

SENTENCING

All together, 25 of the 28 cases brought to trial in the two year period
resulted in a guilty finding, and all offenders received sentences of some
sort. The sentences were not particularly severe. Ten of the convicted men
received no jail term whatsoever. Most of these got off with suspended
sentences and fines. Some were remanded to counseling and one was ordered to do
community service.

Fifteen of the. 25 did go to jail or prison, however, with sentences ranging
from 30 days to 16 years. The 3evere sentences tended to be meted out only when
other crimes had been committed in tandem with the marital rape. In the case
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where one judge imposed a 16 year sentence, the offender had abducted and raped
another unrelated woman during the S2me episode where the spousal rape had

occurred. A man who held his son hostage with a sawed off shotgun was sentenced
to four years. The longest"” sentence ceted out for-a marital rape uncomplicated
by other crimes and weapon violations wa3 threeyears. The maximum possible

term for felony 3pou3al rape is eight years.

IMPLICATIONS: NO FLOOD OF CASES

e From an analysis of these 39 cases, it is possible to draw some important
conclusions about how the criminal justice system deals with the issue of
marital rape once it is criminalized. They areconclusions which contribute
directly to the debate on policy which for the lastfew years has been taking
place in legislatures and courts.

First, thereis little evidence that the courts will be swamped by a large
number of marital rape complaints. Thirty, forty or even fifty cases reaching
the courts over a two-year period in a state of 20 million people is a miniscule

burden on the system. In the case of California, the load works out, as far as
we can tell, to beapproximately one case per year per million inhabitants. At
that rate, most 3tate3 in the country can probably expect les3 than a dozen
prosecutions per year following the criminalization of spousal rape. IT we arq

talking about 3tates where the exemption only applies toa husband andwife
living together, the increase in cases will be even smaller.

As to the matter of these cases being non-seriou3, the opposite would
appear to be true. If California®s experience hold3 true elsewhere, the type of
eases that will come to court will tend to be the most blatant, the most brutal

and the most heinous.

Of course, these conclusions only apply to cases in the courts. Those
apposed to criminalizing marital rape also are concerned about the police being
inundated with a large number of frivolous complaints. From the data we have
collected, we cannot draw any conclusions about the experience of the police.
However, we are skeptical that the police experience in California ha3 been much
different.

IMPLICATION: DROPPING OF CHARGES

Clearly a [large number of marital rape charges later get dropped. A3 in
the case of wife abuse, where similarly large numbers of cases are dropped,
there 1is controversy about why the attrition rate is so high. Police and
prosecutors tend to blame the wives for being fickle. Advocates for battered
women tend to blame the criminal Justice system for being insensitive.

The key problem, however, 1is not in determining who is to blame but in
improving the level of mutual cooperation between victims and the criminal
Jjustice system. Where special victim assistance programs have been set up
around the country, for example, and where prosecutors have learned moreabout
the dilemmas facing victims, this level of cooperation has increased. (*7)

If the cases noted here are any indication,women do not di o? charges
because they were -trumped up in the first place. Rather, they retract these

charges after having suffered from fear, from embarassment, or from pressure by
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relatives. Sometimes sensitive and on-going personal contact between the
prosecutor and the victim i3 enough to prevent case attrition. As prosecu”rg
recognize marital rape as a legitimate crime and gain mere expcricn” th
marital rape cases, we expect that their record will improve as they le cw
be3t to work with victims to insure their participation.

IMPLICATION: HIGH CONVICTION HATS

Perhaps the moat impressive finding from our analysis of the California
experience 13 that, contrary to what many opponents have claimed, marital rape
prosecutions can be very effective indeed.

The number of convictions as a percentage of the number of cases brought in
California was actually extraordinarily high. In 61 percent of all cases where
a charge was lodged, a conviction was obtained. In fully 89 percent of all
cases wW* ch reached the prosecution stage a conviction was obtained.

Compare thi3, for example, to non-marital rape prosecutions. According to
statistics for 1980 gathered by the California State Department of Justice, of
3,126 cases of forcible rape where arrest3 were made, 1,368 or M percent
resulted in a conviction. Of all forcible rape case3 reaching actual
prosecution (2,026), the percentage resulting in conviction was 67 percent.(48)
In short, theprosecution of marital rape cases in California was more likely to
result insuccess than theprosecution of non-marital rape.

Thi3 isan extremely important finding 3ince a main concernof prosecutors
is that their time will be wasted in pursuing marital rape cases. It i3 often
imagined that the prosecution of such cases will be hampered by lack of
eevidence, doubt about whether sex was forced or consensual and prejudice among
Jjuror3 against the idea of convicting a husband 0!l the word of his wife. Based
on California cases, these concerns do not seem to be well founded. Marital
rape cases, once they get to the stage cf prosecution, do not seem to be
extraordinarily time consuming. In three-fifths of the cases, the offenders
pleaded guilty (this va3 true of only one-fifth of tne ordinary rape case3 in
Philadelphia), avoiding the nece33lty of a trial altogether. Hence the system
actually worked /ery efficiently from a prosecutor!3 point of view.

It 13 significant that so many offenders pleaded guilty to the spousal rape
charge. Defendants and theix- attorneys did not automatically think that it wa3
an easy charge to beat. Nor did prosecutors. Otherwise, they night have been
more likely +to bargain away the spousal rape charge. The prosecutors used the

arge and they convinced the defendants to plead guilty to It. This show3 that
the charge of spousal rape can be an effective piece of ammunition in the
prosecutor®s possession.

The number of guilty pleadings meant that there were rather few jury trials
involving marital rape charges, making it harder to tell from the California
experience how juries react to marital rape. However, there wa3 a small amount
of evidence. Of the nine jury trials, seven ended in convictions, showing that
juries are not averse to bringing in a conviction against a husband, as some
might have thought. Moreover, the fact that there was at least two acquittals,
too, may relieve others of the fear that no man will ever receive a fair hearing
in front of a jury on such a charge — a difficult position for us believe
given thv. amount of popular skepticism that exists about marital rape.
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