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s' 11.11.110 A l a s k a  S t a t u t e s ii 11,11.110
■■xlrin.sir evidenti> mi n cell.ilei.il ni.itier. 
Muss v Slate, Sup ('I. Op Ne. 22.(11 iKilo 
Nn 13891 620 I ’ 2d 671 lllltHO.

C orre ' eratinn o f p roseen lrix 's le s ll- 
many. — No corroboration o f Hie 
prosecutrix's testimony is necessary in 
statutory rape cases. Iltirke v. Stale Sup 
Ct. Op. No 21911Kile No. 396‘j ;, 621 I 1 2d 
1210 1198(11.

Evidence o f  p rio r liib tory o f  sexual 
activity with victim. — Whether evi­
dence in a statutory rape prosecution of 
prior history o f sexual activity with the 
prosecutrix is justified as background or 
the ongoing nature o f the relationship is 
probative, the nexus o f these reasons 
justifies an exception to the general rule 
against admissibility o f prior bad acts. 
Burke v. Stale, Sup. C l. Op. No. 21911 File 
No. 39C9I, 624 l\2d  1240 (19801.

Evidence c f p rio r m isconduct. — See 
Freeman v. Stale, Sup. C l. Op. No. 703 
I File No. 1016), 486 P.2d 967 11971).

Evidence o f p rio r scxuul offenses. — 
See Freeman v. State, Sup. C l. Op. Na. 703 
I File No. 1016), 486 P.2d 967 (19711,

Determ ining age from  uppcnrunccs.
• -  See Toures v. Slate, Sup. Ct. Op. No. 
1031 I File No. 19511, 521 I*. 2d 386 11971).

Admission o f  defendant's d rive r's 
license into evidence lo  establish his 
age was harmless beyond u rcusanublc 
doubt. Torres v. state, Sup. C l. Op. No. 
1031 I File No. 1951), 521 P.2d 396(1974).

Psychiatric testimony. — See 
Freeman v. State, Sup. Ct Op. No. 703 
(Kile No. 10161, 486 P.2d 967 (1971).

Psychiatric evidence showing that an 
individual accused o f sexually dcviunt 
misconduct is not a sexual psychopath 
should properly lie regarded to be char­
acter evidence. Freeman v. State. Sup. C l. 
Op No 703 (Kile No. 1046), 186 P.2d 967 
119711.

Hcnrsny testimony, — It was not error 
to admit liearsuy testimony concerning 
complaints made by a rape victim to her 
inntiier and a school counselor. (Ireenwuy 
v. Stute, Sup. Cl Op No. 2206 (Kile No. 
•17541, 626 P.2d 1060 1198(11.

Failu re u l picliinimii'.v hearing tu 
stale alt the facts attending a claimed 
rape in response lo an instrucliiiii lo pro­
ceed and tell what happened is not a 
ground of impeachment. Tanksley v 
United Stales, 10 Alaska 443. 115 K 2d 58 
llllli Cir. 1!) 11 •

E rro r to admit record ing o f sodium 
pen lu lha l interview . - In a prosecution 
for statutory rape and sodomy, it w as error 
to admit tin- recording ol’ a
i ... i. , i ■

prior consistent statement for tne limited 
purpose ol rehabilitating an impeached 
witness. Lindsey v United States, 16 
Alaska 26“ '37 F.2d 893 tUlli Cir. 1956).

O r lo  cv.-ltide public from  (r ia l. — 
The trial court erred in assuming the 
power of excluding the public from a trial 
an the charge ol rape- o f uu adult woman. 
Tanksley v. United Slates, 10 Alaska 4-13, 
145 F 2d 58 19th Cir. 19441.

It would in- denying the defendant his 
presumption of innocence nnd a 
prcdccision by the court ofliisguilL to bold 
Ihnt a married woman must be relieved of 
lhe embarrassment o f a public trial 
because site is culled upon to testify to the 
story o f the defendant's crime- and her 
shame. Tanksley v. United Stales, 10 
Alaska 443, 140 F.2d 58 (9lh Cir. 1914).

Verdict supported by evidence. — 
Testimony o f complaining witness o f her 
conduct before and ufU-r the alleged rape, 
corroborated and contradicted, and her 
sole evidence o f the rape itself, supports 
the verdict on the inference thul the defen­
dant’s defense was untruu, and (hat she 
was the unfortunate victim o f a brutal 
outrage. Tanksley v. United Stales, 10 
Alaska 4-13, 145 F.2d 58 (9th Cir. 19141.

Instructions. — The use o f the 
following instruction in u statutory rope 
case is prohibited; "A charge such as that 
made against (he defendant in this case is 
one which is easily mude and, unco made, 
difficult to defend against, even if the per­
son accused is innocent. Therefore, the law 
requires thul you exutninc- the testimony 
of the female person named in the indict­
ment with caution ." Burke v. Stale, Sup. 
Ct Op. No 2194 (File No. 3969), 624 P.2d 
1240 119801.

Since specific intent is nut un element of 
the olVcn.se o f rupe, gi\ ng an instruction 
that the law assumes that every person 
intends the natural consequences of his 
voluntary acts was not error. Walker v. 
Stale, Sup. C l. Op. No. 2570 (File No. 
492U , 652 P.2d 88 0982 ).

Instruction sufficiently covering 
question o f impeachment. — Sec 
Tanksley v. United States, 10 Alaska -1-13, 
145 K.2d 58 I Dili Cir, 19-141.

F o r approved instruction on consent 
offem n ie underage o f consent, see Rose 
v United Stales, 240 F. 685 i9 lli Cir 
19171.

Sentencing, — The recommended five 
year maximum, except for cases involving 
pailiculurly serious olleiiscs, dangerous 
offenders and professional criminals, o f 
Dniilun v Slate. Sup I ’ l (Ip No 111)12

5 11.11.420 C r i m i n a l  L a w <i 11.41.420
not applicable lo the crime o f rope of a 
person umler 16 years liv u person 19 years 
or older, made punishable by former AS 
11.15.130(a) by "any term o f years." 
Edcnshnw v. State. Ct. App. Op. No 005 
(Kile No. 52391, 631 P.2d 506 (1981).

What must lie reflected in sentence 
fo r fo rc ib le  rape, — Although tho perpe­
trator o f such u crime as forcible rape may 
not he beyond rehabilitation, (be crime 
itself deserves "or.rnunity condemnation; 
in addition to serving rehabilitative 
purposes the sentence must reflect such 
condemnation as well as act as a deterrent 
lo the offender and to others. Newsom v. 
Stale, Sup C l. Op. No. 1136 (File No. 
2189), 533 P.2d 904 (1S'75).

Sentence fo r  rupe upheld. — See 
Cordon v. State, Sup. C l. Op. No. 831 (File 
No. 15351, 50) P.2d 772 (1972); Torres v. 
Stale, Sup. UL Op. No. 1031 (File No. 
1951), 521 P.2d 386 11974); Newsom v. 
State, Sup, Ct. Op. No. 1136 (File No. 
2189), 533 P.2d 904 (1975); Ames v. State, 
Sup. Ct. Op. No. 1137 (File No. 21451, 533 
P.2d 246, modified on rehearing, 537 P.2d 
1116 119751; Coletnan v. S lob:, Sup. Ct. 
Op. No. 1288 (File No. 23311, 553 P.2d 40 
(19761; Nukupiguk v. Stute, Sup. Ct Op 
No. 1410 (File No. 2915), 562 P.2d 697
(1977), ufTd on rehearing, 576 P.2d 982 
(19781; Bordewick v. Stale, Sup. Ct. Op. 
No. 1500 (File No. 3341), 56S P.2d 184 
(19771; Morrell v. Slate, Sup. C l. Op. No. 
1577 (Vile No. 27901,575 P.2d 1200(1978); 
Alexander v. Stale, Sup Ct. Op. No. 1622 
(File No. 3505), 578 P.2d 591 (19781; State 
v. Wnssilie,Sup. Ct. Op. No. ’ 6 3 0 (File No. 
3691), 578 P.2d 97 i (1978); Moore v. State, 
S -r ( \ .  Op. Ne. 1880 (File No. -10321, 597 
P.2d 975 (1979); Wagner v. State, Sup. Ct. 
Op. No. 1897 (File No. 4381). 598 P.2d 936 
(1979); Wikslron) v. State, Sup. Ct. Op. No. 
1987 tFile No. 4535), 603 P.2d 908 (19791; 
Talc v. Stute. Sup. Ct, Op. No. 2020 (File 
No. 45501, 606 P.2d 1 119801; Mullott v. 
State, Sup. Ct. Op. No. '027 (File No. 
33641, 608 P.2d V  (19801; Alexander v.

Slate, Sup. C l. Op. No. 21)77 lKile No. 
3522), 611 P.2d 469 119801; Cochrane v 
State, Sup. Ct. Op. No. 2086 (Kile No. 
45311,611 P.2d 6 1 119811); lle lm erv . Stale. 
Sup. Ct. Op. No. 2181 (Kile No. 4383), 616 
P.2d 384 (79801; Tuckficld v. Stats, Sup. 
Ct. Op. No. 2266 (File No. 4569), 621 P.2d 
1350 <1981); Edenshuw v. Stale, Ct. App. 
Op. No. 005 (File No. 52391. 631 P.2d 506
(1981); Kompkoff v Slate, Ct. App. Op. No. 
015 (File No. 5324), 626 P.2J 1091 (19811; 
Williams v. Stute, Ct App. Op. No. 139 
(Kile No. 5676), 652 P.2d 478 (1982).

Sentence fo r rupe held excessive. — 
See Ahvik v. Stale, Sup. Ct. Op. No, 2123 
(File No. 45561, 613 P.2d 1252 11980); 
Hintz v. Stute, Sup. Ct. Op. No. 2334 (Kile 
No. 3541), 627 P.2d 207 (1981); Quullu v. 
Stale, Ct. App. Op. No. 138 (File No. 5666),
652 P.2d 481 (1982).

Sentences o f 15 years for rape or one 
victim; 10 years concurrent with the 
15-year term for burglarizing her resi­
dence; 10 years for burglarizing Dnothcr 
victim’s residence; six months concurrent 
with the 10-year burglary term for assault 
on the second victim; 15 years for rupe o f a 
third victim; and 10 years concurrent with 
the 15-year sentence for burglarizing the 
third victim's residence, for a total o f 40 
years incarceration, was error. Nix v. 
State, Ct. App. Op. No. 157 (Kile No. 51811,
653 P.2d 1093(1982).

Sentence fo r  rape too lenient. — See 
Stale v. Lancaster, Sup. Ct. Op. No. 1247 
(File No. 2571), 550 !*.2d 1257 11976); 
S late v. Wnssilie, Sup. Ct. Op. No. 1630 
(File No. 3691), 578 P.2d 9 7 1 11978); Stule 
v. Jensen, Ct. App. Op. No. 126 (File No. 
5879), 650 P.2d 422 11982).

Sentence fo r  attempted rupe upheld. 
— See Shelton v. Stule, Sup. Ct. Op. No. 
2074 (File No. 39081, 611 P.2d 24 (19801 
(decided under former AS 11.15.130).

Sentence fu r ussnult with intent to 
rope upheld. — See Fomin v. State, Sup 
Ct. Op. No. 2214 (File No. 5013), 619 P.2d 
718 (19801.

Sec. 11.41.420. Sexual assault in the second degree. (a) An 
offender commits the crime of sexual assault in the second degree if the 
offender engages in 

(11 sexual contact with another person without consent of that per­
son; or

(2) sexual penetration with a person who the offender knows 
(A) is suffering from a mental disorder or defect which renders the 

person incapable of appraising the nature of the conduct under circum­
stances in which a person who is capable itfiipnniidne lhe naliin* nfilte
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■ ID is incapacitated.
ib) Sexual assault in the second degree is a class 0  felony. (S 3 ch 

106 SLA 1978; ain 8 1 ch 78 SLA 198.3)
Eft n l  o f amendments. — The ISIS!) 

amendment rewrote subsection I a I.

NOTES TO DECISIONS

For case* construing fo rm e r crime o f 
rope, see note.' <o AS 11 31.410 

Attempted scxuul .assault in the first 
degree a i . i ?  sexuui assault in the sec­
ond degree are closely re lated , since 
sexuui penetration involves sexuui contact 
und both offenses proceed on a theory of 
coerced assent. Nicholson v State, Cl. 
App. Op. No. 193 (File No. 6192), 656 P.2d 
1209 0982 ).

Constitutionality o f conviction 
where orig ina l charge was under A 3 
11.11.410. — Where defendant was 
charged with utteinpted sexual assault in 
the first degree, he waa thereby assumed 
lo have nolire tbut be might be convicted 
or second-degree sexuui assault because of 
the similarities in the elements o f the two 
offenses, and his conviction for the latter 
offense did not violate due process. 
Nicholson v. Slate, Ct. App. Op. Nu. 193 
(File No 61921. 656 I*.2d 1209 (19821, 

Evidence. — Where victim woke up u 
the early morning hours to find defendant

in her bed and fondling her breast, and 
where she testified that she wus 
temporarily in shock and u fu id  he wuuld 
hurl her, a ju ry  could lind that victim's 
momentary acquiescence in defendant's 
fondling her breast constituted sec- 
ond-drgP" mil assault. Nicholson v.
State. 1 p . No. 103 (Kile No. 6192),
656 1' 982).

Iiisi — "''ho trial judge did not
err in 1. to instruct 011 the lesser
included u l k n s c  o f attempted scxuul 
contact In the second degree. Johnson v. 
S ta le ,C l . App.Op. No. 267 (F ileN o .6662), 
665 P.2d 566 (1983).

Sentence upheld. — Sentence o f eight 
years with three years suspended for
sexual assault in the second degree wus 
not clearly mistaken. Howard v. State, Ct. 
App. Op No. 260 (Kile Nos. 6027, 612.1), 
661 P.2d 603(19831

Cited in Stores v. Slate, Sup. Ct. Op. No. 
2252 (Kile Nu 3595). 625 P.2d 820 (1980),

Sec. ll.- ll.4 S 0 . I Repented, § 10 ch 78 SLA 1083. For current law, 
see AS 11.41.120(a)(2).]

Sec. 11.41.43-1. Sexual abuse o f a minor in the first degree, (a) 
An offender commits lhe crime of sexual abuse of a minor in the first 
degree if

(1) being 16 years of age or older, the offender engages in sexual 
penetration with a person who is under 13 years of age or aids, induces, 
causes, or encourages u person who is under 13 ears of age to engage 
in sexual penetration with another person; or 

(21 being 18 years of age or older, the offender engages in sexual 
penetration with a person who is under 18 years of age and who 

(A) is entrusted to the offender’s care by authority of law; or 
(Ul is tlie offender's son or daugho-r. including an illegitimate or 

adopted child, or a stepchild.
lb) .Sexual abuse of a minor in Lhe first degree is an unclassified 

felony and is punishable as provided in AS 12.55. (§ 2 ch 78 SLA 1983)

II
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NO TES TO DECISIONS

Editor's notes. — The cases cited in the 
note below were decided under former AS 
11.15.131 and former AS 11.41.410UiK4>.

F o r cases constru ing fo rm e r rape 
statute, see AS 11.41.410, Notes to Deci­
sions, omd*' lir-n 11.

State's -rlly  to con tro l sexuui 
conduct o f ten. — Although juve­
niles may ha -rtain rights to sexual
privacy, the itf - may nevertheless exer­
cise control over the sexuui conduct o f chd- 
dren beyond the scope o f its authority lo 
control adults. Anderson v. Slate, Sup. Ct. 
Op No. 1407 (Kile No 26411.562 P.2d 351 
(1977).

Where juveniles liuve certain rights lo 
privacy und to express their own 
autonomy, the state's interest in the 
well-being o f its children may justify leg­
islation that could not properly be applied 
to adults. Anderson v. State, Sop. Ct. Op. 
No 1407 (File No. 2641), 562 P.2d 351
(1977).

As to constitutionality o f fo rm e r stat­
ute making lewd und lascivious acts 
lov.-ard children a crime, see Anderson v. 
Stale, Sup. Ct. Op. No. 1407 (File No. 
2641), 502 I ’ .2d 351 (1977).

Physica l conduct punished unuer 
fo rm e r statute. — See Anderson v. Slate, 
Sup. C l. Op. No. 1407 (File No. 26411, 562 
P.'Jd 351 (19771: Sm iloff v. Stale, Sup. Ct. 
Op No. 1637 (Kile No. 3006), 579 P.2d 28
(1978).

Form er section prohibited fe lla tio . - -
See Anderson v. State, Sup. Ct. Op. No. 
1407 (File No. 26-111, 562 P.2d 351 (1977).

Consent is not at issue. — The state 
may forbid an adult to have fellutio with a 
child under the “ ' " ‘.utorily prescribed ago 
regardless o f whether the child consents to 
the act. Anderson v. Stute, Sup. Ct. Op. No. 
1407 I File No. 2641). 562 P.2d 351 (1977).

Mitigating Factors. — In prosecution 
for first-degree sexual assault, defendant's 
fam iliarity with his victim (his 12-year uld 
daughter) wus not a mitigating factor. 
Madges v. State, C l. App. No. 233 (Kile No 
7330), 660 P.2d 1203 (19H3I.

Sentence under fo rm e r AS 11.15.131 
upheld. — See Nellie v Stute,Sup. C l Op. 
N11. 1286 (Kile No. 2168), 552 P.2d 142 
(19761; Duclmnan v. S lide, Sup. Ct. Op.

No, 1316 (F ile  No. 2553), 554 P.2d 1163
11976); Morgan v. State, Sup. C l. Op. No. 
1908 (File No 4187), 598 P 2d 952 <1979); 
Baker v. State, Sup Ct Op. No. 19681 File- 
No. 4631), 602 P.2d 797 (19791; Alvarado 
v. State. Sup Cl. Op. No 2323 (File No. 
5133), 626 P.2d 582 11981)

Sentence fo r assault upheld — In 
prosecution or defendant with no prior 
criminul record on two counts of 
first-degree sexual assault o f his 12-year 
old daughter, sentence o f two consecutive 
eight-year terms with f-ve years sus­
pended was not excessive. Hodges v. Stale, 
Ct. App Op. No. 233 (F ile No. 7330), 660 
P.2d 1203 (1983).

In light o f the substantial duration of 
defendant's sexual abuse or his 
stepdaughter llhree years), his failure lo 
learn from the earlier discovery o f Ilia prior 
offenses, Ids disregard ol'a court order that 
he avoid contact with the victim, and his 
total fuilure to take any meaningful step 
toward rehabilitation; 10-year sentence 
with four years suspended was nut exces­
sive fur conviction o f first-degree sexuui 
ussuull. I.angtun v. Stale, Ct, App. Op. No. 
236 (Kile Nos. 7188, 6247, 71141, 662 P.2d 
954 (19831.

Sentence under AS 11.15.134 held 
excessive. — SeeOuullc v Slate, Ct. App 
Op. No. 138 (Kile No. 56661, 652 P.2d 481
(1982).

Sentence fo r ussuull held excessive.
— Sentence o f 20 years imprisonment for 
first-degree sexuui assault o f '.wo-year old 
child was excessive and case was 
remanded ftir resentencing not to exceed 
120 years I.angtun v. Slide, lit App Op. 
No. 236 (Kile Ntm 7188, 6247, 71141, 662 
P.'2d 954 (19831.

Sentence fo r ussoult held too lenient.
— Suspended five-yeur sentence for 
first-degree sexual assault of defendant's 
four-year old son wus disapproved us too 
lenient, with u 90-dny lo tliree-yeur sen­
tence suggested. Langtun v. State, Cl 
App. Op Nu. 236 (File Nos. 7188, 6247, 
71141, 662 P.2d 954 11983)

Applied in Seymore v. Slate, Ct. App 
Op. No. I9(i (Kile No 6995), 055 P 2d 786 
119821.

Sue. 11.41.486. Sexual abuse o f u minor in the second degree, 
(a) An offender co v.nits the crime of sexual abuse of a minor in tiie 
second degree if

Ifi



(1) being 10 years ol age or older. the nll'endcr engages in sexual 
penelnition with a person who is Hi, 1-1, or 15 years of age and at least 
three years younger than the offender, or aids, induces, causes or 
encourages a person who is 13, M, or 15 years of age and at least three 
years younger than the offender to engage in sexual penetration with 
another person;

(21 being 16 years of age or older, the offender engages in sexual 
contact with a person who is under 13 years of age or aids, induces, 
causes, nr encourages a person under 13 years of age to engage in 
sexual contact with another person;

(31 being 18 years of age or older, the offender engages in sexual 
contact with it person who is under 18 years of age and who

(A) is entrusted to the offender’s care by authority of law; or
(13) is the offender’s son or daughter, including un illegitimate or 

adopted child, or a stepchild; or
(4) being 16 years of age or older, the offender aids, induces, cuuses, 

or encourages a person who is under 16 years of age lo engage in 
conduct described in AS 11.41.455iall2) — 16 1.

(b) Sexual abuse of a minor in the second degree is a class 13 felony. 
.§ 2 ch 78 SLA 1983)

NOTES TO DEC ISIONS

P rio r  law . — For cases decided under 
prior law, see notes lo AS 11.41,434. Notes 
lo Decisions,

Sec. 11.41.438. Sexual abuse o f a minor in the third degree, (a) 
An offender commits the crime of sexual abuse of a minor in the third 
degree if, being 16 years of age or older, the ofender engages in sexual 
contact with a person who is 13,14, or 15 years Or\.ge and at least three 
years younger than the offender.

l l  I Sexual abuse of a minor in the third degree is a class C felony. 
(5 2 ch 78 SLA 1983)

NOTES TO  DEC IS IONS

P rio r  Ii iw . For cases tim iln l under 
prior law, see notes to AS 1111 M l. Noles 
to Decisions.

Sec. 11.41.440. Sexual abuse* o f u minor in the fourth degree, 
la) An offender commits the crime of sexual abuse of a minor in the 
fourth degree if, being under 16 years of age, the ollender engages in 
sexual penetration or sexual contact with a person who is under 13 
years of age and at least three years younger tliun liic offender.

$ 11.41.438 A l  ASK A S l . V t l l l l . s  & 11.•! I .'1111 S 11.41 .445 C i u m i n a i . L a w  ̂ 11 .41 .-ta i l

(b) Sexual abuse of a minor in the fourth degr ■* is a class A mi.sde 
mcunor. (5 3 ch 166 SLA 1978; uni § 9 eh 102 SLA 1980; uni!) 3 ch 78 
SLA 1983)

Effect o f  amendments. — The 1980 
amendment rewrote subsection tat.

The 1983 amendment rewrote this sec­
tion

Legislative h istory rcpurts. — For a

report on Chupler 102, SLA 1980 (DCS 
CSSB St 11, see 1930 Senate Journ.il 
Supplement, No. 44. May 29,1980, or 1980 
House Journal Supplement, No. 79, May 
28, 1980.

NOTES TO DEC IS IONS

I ’ r io r  law . — For cases decided under 
priv r law, see notes to AS 1 .41.434, Notes 
lo Decisions.

Applied in Goulden v. Stale, C l. App 
Op No 201 (File No. 6465t, 656 P.2d 1218 
(1983).

Cited in Stores v. Statu, Si p C l. Op No 
2252 I File No. 35951,625 I* 2d 8 2 0 119801, 
Hodges v. State, C l. App. Op. No. 23 3 1 File 
No. 73301, 660 P.2d 1203 119831.

C o lla te ra l re ferences. — Civil liability ity for rape or minor child. 19 Al.K2d 460
for carnal knowledge with actuol consent Assault " : ,h intent to commit
o f girl under age o f consent, 45 ALR 780; unnatural sex a t jpon minor as affected 
79 A I.lt 1229. by lutter’s consent. 65 A Lit 2d 748.

Assault with intent to ravish o r rape Applicability o f rupe statute covering 
consenting female under uge o f consent, 81 children o f a specified of c. with respect lo
A l.li 599. a child who has passed the anniversary

Parent or person in loco parentis, liubil- date o f such uge, 73 AI.It2d 874.

Sec. 11.41.445. General provisions, (n) In a prosecution under AS 
11.41.410 — 11.41.440 it is an affirmative defense that, at the time of 
the alleged offense, the victim was the legal spouse of the defendunt 
unless

(1) the spouses were living apart; or
(2) the defendant caused physical injury to the victim.
(b) In a prosecution under AS 11.41/.I0 — 11.41.440, whenever a 

provision of law defining an offense depends upon a victim’s being 
under a certain age, it is an affirmative defense that, at the time of the 
alleged offense, the defendant reasonably believed the victim to be that 
age or older, unless the victim was under 13 years of age at the time 
of the alleged offense. (S 3 ch 166 SLA 1978)

Sec. 11.41.450. Incest, (a) A person commits the crime of incest if, 
being 18 years of age or older, th * person engages in sexual 
penetration with another who is related, eiLher legitimately or 
illegitimately, as

ti l an ancestor or descendant of the whole or half blood;
(2) a brother or sister of the whole or half blood; or
(3) an uncle, aunt, nephew, or niece by blood.
(bl Incest is a cluss C felony. (!) 3 clt 166 SLA 1978)



NOTES TO D IV  IS IONS

Death o f defendant uliuted prosecu- 423 I* 2d 2 8 2 i l% 7 )  decided under former 
(ion under fo rm e r section. Hartwell v. AS 11 40 110
Stale, Sup. C l 0 |i  No 3 9 1 1Tile No 7041,

C o lla te ra l references. — Aiding and 
ubetling ofTense o f incest try one not 
related to party, 5 A l.R 784; 74 ALR 1110, 
131 ALR 1322 

Relationship created by adoption as 
within statute regarding incest. 151 ALR 
1146.

Consent us element o f incest. 30 AI.K2d 
1290.

Sexual intercourse between persons 
related by h a lf blood, 72 ALR2d 706.

Prosecutrix as accomplice or victim. 74 
AI.K2d 705.

Rupe, incest as included within charge 
of. 76 ALR2d 484.

Sec. 11.41.455. Unlawful exploitation o f u minor, lol A person 
commits the crime of unlawful exploitation of a minor if, in the state 
and with the intent of producing u live performance, lilm, photograph, 
negative, slide, book, newspaper, magazine, or other printed material 
that visually depicts the conduct listed in (11 — (61 of this subsection, 
the person knowingly induces or employs a child under 18 years of age 
to engage in, or photographs, films, or televises a child under 18 years 
of age engaged in, tiie following actual or simulated conduct:

(1) sexual penetration;
(2) the lewd touching of another person’s genitals, un ir or breast;

I the lewd touching by another person of the child's gen als, ».nus,
or breast;

(4l masturbation;
(5) bestiality; or
(6) the lewd exhibition of the child's genitals.
(hi A parent, legal guardian, or person having custody or contrc' of 

a child under 18 years of age commits the crime of unlawful 
exploitation of a minor if, in the state, the person permits the child to 
engage in conduct described in (a) of this section knowing that the 
conduct is intended lo he used in producing a live performance, film, 
photograph, negative, slide, hook, newspaper, magazine, or other 
printed material that visually depicts the conduct.

I d  Unlawful exploitation of a minor is a class B felony, (!) ■') ch 166 
SI,A 1978; am 8 I ch 57 St.A 19831

Cross references. Ion Cl I Mil.' Ill ill'- 
In ln i iu m  n f c li ib l | i " r i i " i : i ; i | i l i v ,  m i 1 AS 
I I  61.125

Effect o f iimrmlini'nt.H. T lv  l!)s:t 
iiiiii'ialmi'iit, i i i  M ib i'i im n  o n . subs! it t i le d  
"magazine. nr oilier pimlcil iniitiMi.d that
v isua lly  d c p i t iv l l    lis ted  in 1 1 1
i l i i  n l I b i s  Mile eel inti. I lie  [ii'lM ii i"  In i’ "in

m agaz in e  th a t  d ep ic ts  su ch  cond u c t , th e  
person," substituted "18 ye a rs"  fur "16 
years" in two p la ce s , and uddcd  " th e  
billowing a c tu a l or s im u la ted  cond uct"  to 
th e  en d . a ll in th e  introductory paragraph; 
su b s titu ted  "lew d" fur "obscene" lit pura- 
I 'lu p h s  i2>, 13 1 und Hit; mill de le ted  
"Tcliiitlc" preced ing  "b teU sl"  111 paragraph

-18

(3). The amendment ohm redesignated 
former subsection (hi as subsection (c) and 
added present subsection (bl.

NOTES TO  DEC IS IONS

Applied in Qunllc v. Stale, Ct. App. Op. 
No 138 (Kile No. 56661, 652 P.2d 481 
119821.

Sec. 11.41.460. Indecent exposure, (a) An offender commits the 
crime of indecent exposure if the offender intentionally exposes the 
offender’s genitals to another person with reckless disregard for the 
offensive, insulting, or frightening effect the act muy have on that 
person.

(bl Indecent exposure before a person under 16 yeurs of age is a class 
A misdemeanor. Indecent exposure before a person 16 years of uge or 
older is a class B misdemeanor, (§ 4 ch 78 SLA 1983#

Sec. 11.41.470. Definitions. For purposes of AS 11.41.410 — 
11.41.470, unless the context requires otherwise,

(1) "incapacitated" means temporarily incapable of appraising the 
nature of one’s own conduct and physically unable to express 
unwillingness to act;

(2) "victim” means the person alleged to have been sulyi cted to 
sexual assault in any degree or sexual abuse of a minor in any degree;

(3) "without consent” means that a person
(A) with or without resisting, is coerce . by the use of force against 

u person or property, or by the express or implied threat of death, 
imminent physical injury, or kidnapping to be inflicted on anyone; or

(0) is incapacitated as a result of an act of the defendant. I8 3ch 166 
SLA 1978; am 8 5 ch 78 SLA 1983)

Cross references. — For dcfiniti ’I i f  substituted "one’s own conduct und" for
terms used in t!::s title, sec AS 11.81., J. "his conduct and is" in paragraph ( I t  und

Effect o f  amendments. — The 1 ' 83 deleted "imminent" preceding "death" und
amendment deleted "tlmt u persor. is" preceding "kidnupping”  in paragraph
preceding "temporarily incapubb.' and (3|(AI.

NOTES TO DECISIONS

Applied in Nicholson v. Slate. C l. App (Quoted in Woods v. Stute. Sup. C l Op.
Op Nu. 1931 Kile No. 61921,656 !*.2d 1209 No. 2698 (F ile No 61801, [*,2d
(19821; Juneby v. Stule. Ct. App. Op. No. (19831
259 (File No. 561161, 665 P.2d 3(1 (19831; Cited in Hartley v. Slate, Ct. App. Op.
Reynolds v. Stute, Cl App. Op. No. 262 No. 153 (File No. 57371, 653 I*. 2d 1052
(File No. 68901, l>.2d (19831. (1982).
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Chapter 50. Syndicalism.
I Repealed, $ 21, eh I6li, SI. ' ID78. For Law on terroristic 

threatening, m .IS  11.56.8W .I

it 11.51 .100 A I . A.Hli A STATUTES it 11.51.120

Chapter 51. Offenses
Section
100 Endungering the welfare o f a minor 
120. Criminal nonsupporl 
125. Failure to permit visitation with n 

n> Inor

Against the Family.
Section
130. Contributing lo the delinquency o f a 

minor
1-10. Unlawful marrying

C o lla te ra l re fe r, e s .— 10 Am. Ju r. IOC Bigamy, 5 1 etscq .;43 C.J.S.,
2d, Iligumv, tl 1 e l seq ; 42 Am. Jur. 2d, Infants, §5 10, 21, 98; 67 C.J.S., Porent 
Infants, 95 16, 17. 55. 65-71; 47 Am Jur. and Child. 55 41. 165-178.
2d, JuvenileCourts.Etc., 5> 63-70;59Am .
Jur. 2d, Parent and Child, 99 45, 50-87.

. n vj _____
. l L fil.l0Qf Enmmnflrinfl walfariLof a minonfla) A per- 

/ T /  son commits the crime of endangering the welfare of a minor if, being 
a parent, guardian, or other person legally charged with the care of a 
child under 10 years of age, the person intentionally deserts the child 
in any place under circumstances creating a substantial risk of physi­
cal injury to the child.

(b) Endangering the welfare of a minor is a class C felony. (§ 5 ch 
ICG SLA 1978)

Co lla te ra l references. — Liability uf caused by parent's negligence — modern 
parent for injury lo  unetnnncipulcd child cases, 6 ALFMlh 1066.

Sec. 11.51.120 Criminal nonsupport, (a) A person commits the 
crime of criminal nonsupport if, being a person legally charged v/ith the 
support of a child under 18 years of age, tho person fails without lawful 
excuse to provide support for the child.

<b) As used in this section "support" includes necessary food, care, 
clothing, shelter, medical attention, and education. There is no failure 
to provide medical attention lo u child if the child is provided P.eatment 
solely by spiritual means through pravoi in accordance with the tenets 
und practices of a recognized church or religious denomination by an 
accredited practitioner of the church or denomination.

(cl Criminal nonsupport is a class A misdemeanor. (!) 5 ch 16G SLA 
1978)

il 11.01.120 C i t iM iN A i ,  I . a w .V 11 . 0 1 . 1 2 0

NOTES TO DECISIONS

Editor's notes. — Thu cures cited in the 
notes below were decided under former AS 
11.35.010. 11.35.090 and 11.35.100.

A fa ther has u p rim ary  and 
continuing ob ligation to support his 
children. Johansen v. Stute, Sup. C l. Op. 
No. 746 (F ile No. 1309), 491 I>.2d 759 
(1971).

And the innbility o f u fa the r to 
engage in hia chosen trade muy not 
excuse him from  that ob ligation. 
Johansen v. State, Sup. C l. Op. No, 746 
(File No. 1309), 491 P 2d 759 (1971).

There is no room for professional or occu­
pational pride where the duty o f child sup­
port is involved. Johansen v. Stule, Sup. 
Ct. Op No. 746 (File No. 1309), 491 P.2d 
759(19711.

Form er section Included person's 
postdivorcc ob ligation to support. — 
See Johansen v. Slate. Sup. Ct. Op. No. 
746 (File No. 1309), 491 P.2d 759 (1971).

Applicab ility o f  fo rm e r statute to 
pulative fa thers u f illegitim ate ch il­
dren. — See S.L.W. v. Alaska Workmen's 
Comp. Bd„ Sup. Ct. Op. No. 736 (File No. 
1333), 490 {'.2d 42 (1971).

The purpose o f contempt p ro ­
ceedings fo r nonpayment o f child sup ­
port decrees is to coerce the defendant to 
pay money. It is nut to punish him for his 
past failure to pay. Johansen v. Stute, Sup. 
Ct. Op. No. 746 (File No. 13091, 491 P.2d 
759 0  971).

A lasku statute, c lassify indirect con ­
tempts fo r  nonsupport as a crime. 
Johansen v. State, Sup. Ct. Op. No. 746 
(File No. 1309), 491 P.2d 759 (1971).

And a ju ry  tria l isnvn ilub le . Johansen 
v. Slate, Sup. Ct. Op. No. 746 (File No. 
1309), 491 P.2d 759 (1971).

I f  the defendant asserts tliut he lucks the 
ability lo comply with the court’s .' Ur  o f 
child support, then he is entitled to -V 
triul on III. issue. Johansen v. Slate, Sup. 
Ct. Op. No. 746 (F ile No. 1309), 491 P.2d 
759 0971 ).

P rocedura l nspects o f contempt p ro ­
ceedings in nonsupport cases. — For 
delineation uf the procedural aspects of 
contempt proceedings in nonsupporl cases 
where lliu purpose is lo coerce the defen­
dant's performance o f his obligation, see 
Johansen v. Stute. Sup. Ct. Op. No. 746 
(File No. 13091, 491 P.2d 759 (19711.

Chunges o f  venue in nonsupport 
contempt cases. — It cun be expected 
that courts hearing nonsupporl contempt 
cases in the future may choose in some

cuses to make use o f the discretionary 
authority vested in them by AS 22.10.030 
und will grant change* o f venue. Johansen 
v. Stale, Sup. Ct. Op. No. 746 (File No. 
1309), 491 P 2d 759 (1971).

Inab ility to com po with a child aup- 
po rt o rd e r is an affirm ative defense. 
Juluinsen v. Stale, Sup. Ct. Op. No. 746 
(File No. 13091. 491 P.2d 759 (1971).

In a contempt action the futher will not 
he permitted to succeed on the defense •>« 
having a legitimate reason or excuse for 
not complying with un order of child sup­
port where he has not made a reasonable 
elTort to employ his earning capacity in 
directions other than the one he has 
chosen as his chief means of livelihood. 
Johansen v. Slate, Sup. C l. Op. No. 746 
(File No. 1309), 491 P.2d 759 (1971).

Burden o f proving noncomplianco 
with cou rt o rd e r o f child support — At 
a contempt triul, the burden of proving 
nonconiplidnce, by a preponderance of the 
evidence, with the court's order of child 
support should lie on the plaintiff, who ini­
tiates the action. Johansen v. Stale, Sup. 
Ct. Op. No. 746 (File No. 13091, 491 P.2d 
759(1971).

Defendant must prove his inuhilily to 
comply with a cuurl order o f child support. 
Johansen v. State, Sup. C l. Op. No. 746 
(F ile No. 1309), 491 P.2d 759 (1971).

In almost a ll child support contempt 
cases, the crucial issue will concern the 
defendant's ability lo comply. The burden 
,o f proof in this respect should remain with 
the defendant. This is where it presently 
rests, in this state and in other jurisdic­
tions; such allocation oftlie burden of proof 
is appropriate. Johr.nsen v. Stale, Sup. Ct. 
Op. No. 749 (File No. 1309), 491 I\2d 759 
(19711.

The shifting o f the burdrn o f proof 
entails a partial change o f the ordinary 
slandurd employed in criminal cases. Out 
this is still advantageous to both parties. 
The defendant’s protection increases as 
the burden o f proof is shifted, lie  needs 
only to show by a preponderance of the 
evidence that he is unable lo pay. Once he 
has met this burden, incarceration, as a 
coercive inelhud, serves no useful purpose. 
At the same time the Interest of the com­
plainants, is receiving money which defen­
dant is able to pay, is protected under this 
approach. Johansen v. Stale, Sup. Ct Op. 
No. 746 (File No. 1309), 491 P2d 759
(1971).



§ 11.(>1.110 A l a s k a  S t a t u t e s § 11 . f i l l  10

(61 lhe person recklessly creales a hazardous condition for others by 
an act which has no legal justification or excuse; or 

1 7 ) the ollender intentionally exposes the offender's bullock or anus 
to another with reckless disregard for the offensive or insulting effect 
the act may have on that person.

(h) As used in this section, "noise" is "unreasonably loud" i con­
sidering the nature and purpose of the defendant’s conduct ai 1 the 
circumstances known to the defendant, including the nature of the 
location and the time of day or night, the conduct involves u gross 
deviation from the standard of conduct that a reasonable person would 
fodow in '.he same situation. "Noise" does not include speech that is 
constitutionally protected.

(cl Disorderly conduct is a class U misdemeanor and is punishable os 
authorized in AS 12.55 except that a sentence of imprisonment, if 
imposed, shall he for a definite term of not more than 10 days. (8 7 ch 
166 SLA 1978; am § 6 ch 78 SLA 1983)

Effect o f amendments. — Thu 1983 •bullock or anus" for genita ls, buttock, 
nmcndmcrl, In paragraph lal(7>. removed anus, or female breast." 
personal pronouns and substituted

NOTES TO DEC IS IONS

Ed itor’s notes. — The cases cited in the 
notes below were decided under former AS 
11.10.080 and 11.15.030.

C onstitu liuna lily  o f fo rm er 
d iso rderly  conduct statute. — See Poole 
v State. Sup. Ct. Op No. 10(10 (Kile No. 
21041, 524 l*.2d 2Hfi (19741; Stule v 
Marlin. Sup Ct. Op. No. 1122 (Kile No. 
21-131, 532 P.2d 31611975).

D isorderly conduct statute cannot 
he applied to behav io r which is 
cons’ itu tlonu lly exempt from  crim inal 
proh hltinn. Anniskette v. Slate, Sup CT. 
Op No. 732 (Kile No. 12.311,489 P.2d 1012 
11971).Policemen presumed leust lik e ly  lo  
he p rovoked . — Insofar ns lhe theory of 
disorderly conduct rusts on the tendency of 
the actor’s behavior to p ovuku violence in 
uihci-% one must suppose that policemen, 
emp.oyed and trained to maintain order, 
woo d he least likely to he provoked to 
disorderly responses. Anniskette v. Stale, 
Slip. (T. Dp No 732 I Kile No. 12311,489 
P 2d 1012 11971)

It is on ly in the most lim ited circum ­
stances that speech may lie punished. 
Anniskette v. State, Sop Cl. Op No. 732

(Kile No. 12311. 489 P.2d 1012 (1971).
F o r discussion u f speech prohibited 

under fo rm er d iso rderly  conduci stat­
ute, see Anniskette v. Stute, Sep. Ct. Op. 
Nu. 732 (F ile No. 1231), 489 P.2d 1012 
11971).

Telephone ca ll criticizing public o f f i­
cer. —  There is neither legislative lan­
guage nor constitutional power to read 
this section as including within its uinhil a 
single telephone call criticizing n public 
ofliccr for the performance of his official 
duties. Anniskette v. Stale, Sup. Ct. Op. 
No 732 (F ile No. 1231), 489 P.2d 1012
(1971).

Thul an officer was personally offended 
by defendant’s telephone cell did not 
render lhe defendant’s conduci u crime. 
Anniskette v. Stale, Sup Ct. Op. No. 732 
I File No. 12311.489 P.2d 1012(1971).

As to application o f fo rm e r AS 
ll.40.IIH0, prohibiting indecent exposure 
and exhibit ion, see E l .  I., v. Slate. Sup Cl. 
Op No 1540 iFilcNu. 33711,572 l*.2d 786 
(19771.

§ 11.61.120 C t t iM iN A i .  L a w 8 11.61.125
C o lla te ra l references. — 12 Am. Jur. 

2d. Breach o f Peace, Etc., 55 18-40.
11 C.J.S., Breach o f the Peace, 55 1-16.
Failure or refusal to obey police officer's 

order lo move on, on street, us disorderly 
conduci, 65 Al.I(2d 1152.

Misuse o f telephones as disorderly con­
duct. 97 ALR2d 504.

Vugueness us invalidating statutes or 
ordinances dealing with disorderly 
persons or conduct, 12 ALitJd 1448.

Larceny as within disorderly conduct 
statute or ordinance. 71 ALIMd 1166.

Sec. 11.61.120. Harassment, (a) A person commits the crime of 
harassment if, with intent to harass or annoy another person, that 
person

11) insuits, taunts, or challenges another person in a manner likely 
to provoke an immediate violent response;

1) telephones another and fails to terminate the connection with 
intent to upair the ability of that person to place or receive telepho. _ 
calls;

(3) makes repeated telephone calls at extremely inconvenient hoars;
(4) makes an anonymous or obscene telephone call or a telephone 

call that threatens physical injury;
(5) subjects another person to offensive physical contuct; or
(6) violates a provision of an order issued under AS 25.35.010(b),or

25.35.020 restraining the respondent from communicating directly or 
indirectly with the petitioner.

(b) Harassment is a class B misdemeanor. (8 7 ch 166 SLA 1978; am 
§ 10 ch 61 SLA 1982)

Cross references. — For provisions 
authorizing arrest without wurrunl in cer­
tain cases where the police officer has rea­
sonable cause to believe that the person 
has committed a crime under this section,

see AS 12.25.030(bl.
E ffect o f  amendments. — The 1982 

amendment added paragruph (6) to sub­
section (ul.

NOTES TO DEC IS IONS

Fo r case constru ing fo rm er AS Op. No. 732 iKile No. 1231), 489 l ’.2d 1012
11.45.035 reluliug lo illegal use o f tele- 11971
phones, see Anniskette v. Stute, Sup. Ct.

C o lla te ra l re ferences, — Misuse o f o f stale criminal statute forbidding use of 
telephones as disorderly conduct, 97 telephone lo  annoy or harass, 93 AI.IMd 
AI.IMd 504. 4 11

Validity, construction, und application
"V? s'' f  See. 11.61.J25. Distribution p f child pornography (a) A person 
commits the crime of distribution of child pornography if the person 
brin„ : causes lo be brought into the state for sale or distribution, or
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i)

in lhe stale possesses, prepares, publishes, or prints with intent to w
distribute, self, or exhibit to others Tor commercial consideration, uny 
material that, visually depicts conflict described under AS 
11 .-11 .‘155(a). knowing that the production of the material involved the 
Use of a child under 18 years of age who engaged in the conduct.

(ht This section doci net apply to ucts that are an integral part of the 
exhibition or perfoimance of a motion picture if the actsure performed 
within the scope of employment by a motion picture operator or projec­
tionist employed by the owner or manager of a theater or other place 
for the showing of motion pictures, unless the motion picture operator 
or projectionist

(1) has a financial interest in the theater or place in which 
employed; or

(2) causes the performance or motion picture to be performed or 
exhibited without the consent of the manager or owner of the theater 
or other place of showing.

(c) Distribution of child pornography is a class C felony. (§ 2 ch 57 
SLA '983)

Cross references. — Kur crinK (if 
unlawful exploitation o f a mine- AS 
ll.-tl.4SS

Sec. ll.til.130 . Mise- .at involving a corpse, (u) A person 
commits the crime of mf act involving n corpse if

(1) except os authorize- y luw or in an emergency, the person inten­
tionally disinters, removes, conceals, or mutilates a corpse;

(2) the person engages in sexual penetration of a corpse; or
(3) the person detains a corpse for u debt or demand or upon a lien 

or charge.
(b) Misconduct involving a corpse is a class A misdemeanor. (S 7 ch 

166 SLA 19781
Collu tcr-'l references. — 22 Ain. Jur. l.iu liility in damage's fur withholding 

2d, Doud Uodies, SS 47-50. corpse from relatives, 48 AI.IMd 240.
25A C.J.S., I)i-ud Undies, SS 8(2i-8l4). Validity, construction, and application
Action at law for desecration of grave, o f statutes making it a criminal offense to 

172 AI.R 554. mistreat or wrongfully dispose o f dead I
Immunity from liability for unlawful body, 81 AI.IMd 1071,

treatment o f de.ul body in operation of hos­
pital by stale or governmental unit or 
agency, 25 ALR2d 244

See. 11.61.1-10. Cruelly to animals, (a) A person commits the 
crime of cruelty to animals if the person

( l l  intentionally inflicts severe and prolonged physical pain or 
suffering on an animal; I

(2) recklessly neglects an animal and, as a result of that neglect, 
causes the death of the animal or causes severe pa>n or suffering lo the 
animal; or

a s t.ui.i iij

(3) kills an nnimul by tho use of u decompression chamber.
lb) It is a defense to a prosecution under (a)(1) or (2) of this section 

thnt the conduct of the defendant
(1) conformed to accepted veterinary practice;
(2) was part of scientific research governed by accepted standards; or
(3) was necessarily incident to lawful hunting or trapping activities.
(c) In this section, "animal" means a vertebrate living creature not 

a human being, but does not include fish.
(d) Cruelty to animals is a class A misdemeanor. <8 7 ch 166 SLA

1978; am § 1 ch 78 SLA ly80; am § 20 ch 59 SLA 1982)
Effect o.' amendment*. — The 1980 may now lie found in AS 11.61.145. 

amendment rewrote the section. Co llu lcru ! references. — 4 Arr. Jur
Tlie 1982 amendment inserted "(a id  I or 2d, Animals, S5 27-80.

(a)(2) o f"  in the introductory language o f 3A O.J.S., Animals, 55 99 I V  
subsection (b). Ciuclty in trapping animals, 79 AUt

Editor's notes. — The provisions o f 1308. 
paragraphs (2 ) and (3) o f subsection tal as What constitutes statutory ofTense of
it existed prior to the 1980 amendment cruelty, 82 At.IMd 794.

Sec. 11.61.145. Promoting an exhioitif*r " f  fighting unimala. (a)
A person commits the crime of promoting un exhibition of fighting 
animals if the person

(1) owns, possesses, keeps, or trains un animal with intent that it be 
engaged in an exhibition of fighting animals;

(2) instigates, promotes, or has a pecuniary interest in an exhibition 
of fighting animals; or

(3) attends an exhibition of fighting animals.
(b> The animals, equipment, vehicles, money, and other personal 

property vised by a person in a violation of (a)(1) or 12) of this section 
shall be forfeited to the state if thg person is convicted of an ofTense 
under this section.

(c) In this section, "animal’' means a vertebrate living creature not 
a human being, but does not include fish.

(d) Promoting un exhibition of fighting animals
(1) under (a)(1) or (2) of this section is a class C felony;
(2) under (a)(3) of this section is a violation for the first offense and 

a class B misdemeanor for the second and each subsequent offense. (§ 2 
ch 78 SLA 1980)

Sec. 11.61.150. Obstruction o f highwuys. (a) A person commits 
the crime of obstruction of highways if the person knowingly

(11 places, drops, or permits to drop on a highway uny substance that 
creates a substantial risk of physical injury to others using the 
highway; or

(2) renders a highway impassable or passable only with 
unreasonable inconvenience or huzaid.
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s li.u i.'JyU A l a s k a  S i a i h t i i n t) 11.65.030
lb) Ct'intinal pus.ses.sior. or explosives is a
(S) class A felony if the crime intended is murder in any degree or

kidnapping;
(2) class H felony if the crime intended is a class A felony;
(3t class C felony if the crime intended is a class B felony;
(•1 > class A misdemeanor if the crime intended is a class C  felony;
(5) cluss B misdemeanor if the crime intended is u class A or class 

B misdemeanor. (§ 7 ch 166 SLA 1978)
Co lla te ra l references. — 111 Am. Jur. tV.ses-.inti uf bomb, mnlnlnv cocktail, or 

2d, Explosion* and Explosives, sim ilar device a* criminal ofTense, -12
55 121-130. AI.IMd 1230.

35 C.J.S., Explosives, i 12.

See. 11.61.250. Unlawful furnishing o f explosives, (a) A person 
commits the crime of unlawful furnishing of explosives if the person 
furnishes an explosive substance or device to another knowing that the 
other intends lo use the substance or device to commi a crime.

(b) Unlawful furnishing of explosive" :2 " chtssC felony. I§ 7 ch 166 
SLA 1978)

Chapter 65. Offenses Against Public Convenience.

Secs. 11.65.010 — 11.65.020. I Renumbered us AS 30.50.020 und
30.50.010.1

See. 11.65.030. Tampering with posted notices I Repented, $ 21, ch. 
166, S1A 1976

U
Chapter 66. Offenses Against Public 

HcpUIi and Decency.
Article
1 Crust it ul iuii am' Mrhilcil OITunses ($§ 1 l .lilj.KH)— 11 .GO. 1 fiOl
2 (iufiililini* Ollcii' 11.tili 200 — 1I.UO.2WO)

Article I. Prostitution and Related Offenses. \ )
Section Section
toil. Prostitution 130. Promoting prostitution in lhe third
110 Promoting prostitution in the lirM degree

degree I 111 ( ’oiniburation of certain testimony
120 Piomoting prostitution ill the second not re.piired

degree 15(1 Definition*

I

ft 11.66.1P0 C klm in 'a l  L aw ft 1 1 . 6 6 . 1 1 0

NOTES TO DEC ISIONS

Municipal ord inance* not 
prohibited, — The enactment o f this 
article doe* not prohibit municipal 
ordinance* penalising the solicitation of 
prostitutes by putative customers. Munic­
ipality o f Anchorage v. Afualo, Ct. App. 
Op No 213 (File Nos 7091, 70951, 657 
P 2d 407 119831.

There is nothing in this article which

would support an inference that the leg­
islature sought to encourage men to 
patronize prostitute* nor to there uny indi­
cation in tliis article that the legislature 
sought statewide uniformity in regulating 
commercial sexuui relations. Municipality 
o f Anchorage v. Afuulo, Ct. App. Op. No, 
213 (File Nos. 7094, 7095), 657 P.2d 407
(1983).

C o lla te ra l re ferences. — 63 Am. Jur. 
2J , Prostitution, 5 1 et seq,

27 C J .S , Disorderly Houses, 5 1 e l seq.; 
73 C J.S., Prostitution, 4 1 et seq.

Constitutionality und construction o f 
pandering acts, 74 ALR 311.

Validity and construction o f statute or 
ordinance proscribing - solicitation for 
purposes o f prostitution, lewdness, or 
assignation — modem cases, 77 At.R-Td 
519

Sec. 11.66.100. Prostitution, (a) A person commits the crime of 
prostitution if the person engages in or agrees or offers to engage in 
sexuui conduct in return for a fee.

(b) Prostitution is a class B misdemeanor. (ft 8 ch 166 SLA 19781

NOTES TO DEC IS IONS

Common law . — The keeping o f a 
hiiwdvlmti.se was a misdemeanor at 
common law, whereas fornication und 
prostitution were not. Elcazur v. United 
Stales, 16 Alaska 501, 241 K.2d 385 (9lh 
Cir. 19561, decided under former AS 
11.40.220

This section is not irreconcilab le 
with a municipal ord inance prohibiting 
tile solicitation o f prostitutes by putative 
customers. Municipality o f Anchorage v. 
Afualo, Ct. App. Op No. 213 (File Nos. 
7094. 70951, 657 P.2d 407 (19831.

Actual payment u f u feu is not 
required ; un act of prostitution is com­

plete when an offer is extended or an 
agreement made lo engage in sexual con­
duct in return for u fee. (i.irihuy v. State, 
Ct. App Op. No. 221 (File No. 6246), 658 
l*.2d 1350(1983).

P roo f. — Customer's testimony llu il he 
agreed lo purchase sexual favors for sum of 
$200, his testimony that he charged the 
purchase price using his VISA - ord, und 
the VISA charge slip itself, were a ll highly 
probative u f whether un agreement or offer 
lo engage in sexual conduct in return for a 
fee was in fuel made. Guritmy v. State, Cl. 
App. Op. No. 221 (File No. 6240), 658 P.2d 
1350 (1983).

C o lla te ra l references. - -  Prostitution immoral purposes, 18 AI.H 186; 66 ALR 
as vagrancy. 14 A1,It 1501. 478; 86 A l.lt 263

Entrapment vu procure women for

Sec. 11.60.110. Promoting prostitution in the first degree. <a) A 
person commits the crime of promoting prostitution in the fust degree 
if the person



( l l  induces or causes a person to engage in prostitution through the 
use or force;(2) as other than a patron of a prostitute, induces or causes a person 
under 16 years of age to engage in prostitution; or

(3) induces or causes a person in that person’s legal custody to
engage in prostitution.(b) In a prosecution under ta)(2i o f this section, it is not a defense 
that the defendant reasonably believed that the person induced or 
caused lo engage in prostitution was 16 years of age or older.

(c) Except as provided in (d) of this section, promoting prostitution
in the first degree is a class U felony.(dl A person convicted under (a)(2) of this section is guilty of a class 
A felony. (§ 8 ch 166 SLA 1978; uin SS 1, 2 fh  50 SLA 1983)

Effect o f amendment!). — The 1983 <di uf this section" to the beginning o f sub- 
amendment added "Except an provided in section Ic) and added subsection <dl.

NOTES TO DECISIONS

F o r cusc constru ing fo rm e r statute Sentence fo r  procurement uphe ld .—
prohibiting im porting o r exporting See Price v. Slate, Sup. Ct Op. No. 1450 
femulcs fo r  immoral purposes, see (File No, 2794), 565 P.'2d 808 (19771. 
S late v. Adkeraon. Sup. Ct. Op. No. 201 F o r cusc constru ing fo rm e r sta lu lc
(File No. 6201, 403 P.2t' 673 <19651. concerning necessary evidence fo r

F o r ease constru l 'g fo rm e r pro- prostitution o r  seduction, see Johnson 
cure,'len t stututc, see Johnson v. Stule, v. Slate, Sup. Ct. Op. No. 832 (F ile No. 
Sup. Ct Op No. 832 (File No. 1338), 501 1338), 501 P.2J 702 (1972).
P.2d 702(1072).

j) 11.66.121) A l a s k a  S i a U ' I L s  S 11.UU.12U

C o lla te ra l references. — Transporting Womun conniving or consenting to own 
female fur purpose o f prostitution, 71 ALR transportation, 81 ALR 376.
330

Sec. 11.66.120. Promoting prostitution in the second degree,
(a) A person commits the cri ne o f promoting prostitution in the second
degree if the person(1) manages, supervises, controls, or owns, either ulone or in associa­
tion with others, u prostitution enterprise other than a place of prosti­
tution; or(2) procures or solicits a patron for a prostitute.

<b) Promoting prostitution in the second degiee is a class C felony. 
<!i 8 ch 166 SLA 1978)

CO!

* 11.66,131) C r i m i n a l  L a w d 11.66.130
NOTES TO DECISIONS

For case constru ing fo rm e r statute 
prohibiting soliciting or procuring for 
purpose of prostitution, see Plus v. State, 
Sup. Ct. Op. No. 1901 I File Nos 3529, 
3530), 508 P.2d 966 11979).

Instruction . — T ria l court did not e rr in

refusing to give instruction requiring state 
to prove that prostitution enterprise 
involved in cusc wus o f an ongoing natu.'e. 
Garibuy v. State, Ct App. Op No 221 
(F ile No. 6216), 658 P.2d 1350 11983

C o lla te ra l references. — Separate acts titute as separate or continuing ofTc-nses o f 
o f taking earnings o f or support from pros- pimping, 3 A LR lth  1195.

See. 11.66.130. Promoting prostitution in the third degree, (a) 
A person commits the crime of promoting prostitution in the third 
degree if, with intent to promote prostitution, the person

(1) manages, supervises, controls, or owns, either alone ... .jassm 
lion with others, a place of prostitution;

(2) as other than a patron of a prostitute, induces or causes a pei 
16 years of age or older to engage in prostitution; •

(3) as other than a prostitute receiving compensation for personally 
rendered prostitution services, receives or agrees to receive money or 
other property pursuunt to an agreement or understanding thut the 
money or other properly is derived from prostitution; or

(4) engages in conduct that institutes, aids, or facilitates a prostitu­
tion enterprise.

<b) Promoting prostitution in the third degree is a class A misde­
meanor. (§ 8 ch 166 SLA 1978)

NOTES TO DEC ISIONS

Editor's notes. — H ie cases riled in the 
nates below were decided under former AS 
11 .10.260,11.10.300,11.10.330,11.10.110, 
and 11.10.120.

Common luw . — The keeping o f u 
buwdyhouso wus a niisdcmeuno; at 
common law. Elcuzar v. Uniled Stales, 16 
Alaska 561, 211 K.'2d 385 i9lh Cir. 1956).

Lessor muy be guilty us keeper. — I f  
u man leases his house to u woman in be 
kept as a bawdyhouse for purposes or pros­
titution, und it is kept for such purpose!, 
will) his knowledge, he is guilty us keeper. 
Itoscncrunz v. United Slates, 155 F. 38 
I9th Cir. 19(17).

As well us agent o f lessor. — The 
ugenl o f an owner, who rents a house 
knu mg that it is to he used us a house o f 
prostitution, und ‘ lu ll it is so used, muy be 
found guilty its u keeper. Itoscncrunz v.

United States, 155 F. 38 lUtli Cir. 1907).
F o r case constru ing fo rm er statute 

prohibiting employment in a bouse o f 
prostitution or living on the enrnings o f a 
prostitute, see Johnson v. Stale, Sup. Ci. 
Op. No. 832 (File No. 1338), 501 IY2d 762
(1972).

F o r cuse constru ing fo rm er stututc 
prohibiting importing o r  exporting 
females fo r inunorul purposes, sen 
Stute v. Adkersun, Sup. Ct. Op. No. 291 
(File No. 520), 103 P.2J 673 11965).

F o r cuse constru ing form er stuluto 
prohibiting pimping, see Johnson v. 
United S'ates, 260 F. 783 l9 lh  Cir. 1919).

F o r cttse construing fo rm er u lu late 
prohibit ng a male's liv ing with o r  on 
the earnings o f n prostitute, sec Dunn - 
Stale, Sup. C l. Op No. 109 t File No 73.' t, 
126 P.2d 993 II9G7).
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Sec. 12.05.010. Crime commenced outside stntc liu l 
consummated inside. When the commission of a crime commenced 
outside the state is consummated inside the state, the defendant is 
liable to punishment in this stale even though nut of the state at the 
time of the commission of the crime charged, if the defendant 
consummated the crime through the intervention of un innocent or 
guilty agent, or by other means proceeding directly from the defendant. 
(5 1.06 ch 34 SLA 1962)

Legislative h istory reports. — For C o lla te ra l references. — 2\ Am. Jur. 
report on original b ill, see 1062 House 2d, Criminal Low, 5 386.
Journal, pp. 224*231.

Chapter 10. Limitations of Actions.
Section Scc llon
10. General time limitations 30. When period o f limitation runs
20. Specific lime limitation 10. When period o f limitation does not tun

Sec. 12.10.010. Generul time limitations. A prosecution for
murder muy bo commenced at any time. Except as otherwiso provided 
by law, no person shall be prosecuted, tried, or punished for any offense, 
not murder, unless the indictment is found or the information or com­
plaint is instituted within five years next after such offense shall have 
been committed. (§ 1.02 cit 34 SLA 1962; am 5 1 ch 29 SLA 1962)

Cross references. — For limitations on 
prosecutions under the election laws, see 
AS 15.13.120(e) and AS 15.56.130.

NOTES TO DEC ISIONS

The .statute u f lim itations is ju risd ic ­
tional. l ’ adic v. Stute, Sup. Ct. Op. No.
1359 (Kile No. 3 113), 557 P.2d 113 8C37G). 
a (I’d on other grounds, Sup. Ct. Op. No. 
1165. 566 P.2d 1021 119'’ 7).

It is to be construed In favo r o f the 
defendant. Padiu v. Stale, Sup. C l. Op. 
No. 1359 (Kile No. 3 (13 ), 557 P.2d 1138 
(1976), ail'd on other grounds. Sup. Cl. Op. 
No. 1465, 566 P.2d 11)21 (19771 

Statute o f lim itation* fo r man- 
slaughter. — While there is no statute uf 
limitations in Alaska for the offense uf 
murder, the crime uf manslaughter is suh 
jec l to u P .e-year statute o f limitations. 
Pad .. Stale, Sup. C l. Op. No. 1813 (Kile 
No 35611.594 P.2d 50 (1979 ).

Defendiiiit muy not lie convicted u f 
timc-burrcd lesser included offense. — 
Just us u defendant may nut he charged 
with u lime-barred offense, lie may not he 
convicted uf it, even us a lesser offense

included in one which is not time-barred. 
Pudie v. Stale, Sup. Ct. Op. Nu. 1359 (Kile 
No. 3113), 557 P.2d 1138 (1076), u(fd on 
other grounds, Sup. Ct. Op. No. 1465, 566 
P.2d 1024 (1977).

Hut Jury may be Instructed on 
elements o f such offense. — A criminal 
trial ju ry may be instructed on the 
elements o f a lesser included offense when 
the statute o f limitations has run on the 
lesser offense hut not the charged offense. 
•’  -Me v. Stale, Sup. Ct. Op. No. 1359 (Kilo 
iso 31131, 557 P.2d 1138 (19761, afl’d on 
oilier giuuuds, Sup. Ct. Op. No. 1465, 566 
P.2d 1021(1977)

Where defendant was charged witli first 
degree murder and the statute of lim i­
tations hud run on the lesser olfenso o f 
manslaughter, while the jury should nut 
lie instructed that they might find defen­
dant guilty o f manslaughter, defendunl 
wus entitled to un instruction on the

5 12 . 10.020 C o m ;  O P  C l t lM I N A I .  P r o c e d u m : S 12.10.020
mitigating effects o f passion and 
provocation, requiring tho ju ry  to acquit 
him if he presented such evidence in mit­
igation and the statu did not negate it. 
Padie v. State, Sup. Ct. Op. No. 1359 (Kite 
No. 3113), 557 P.2d 1138 (1976), nfTd on 
other grounds. Sup. C l. Op. No. 1465, 566 
P.2d 1024 (1977).

A statute u f lim itations can be 
waived if the tria l court determines that 
the following prerequisites have been met: 
( I ) The waiver is knowing, intelligent, and 
voluntary; (2 ) it is made for the defen­
dant’s benefit and u lle r consultation with 
counsel; and (3) tha defendant's waiver 
does not handicap his defense or contra­
vene any other public policy reasons 
motivating the enactment o f the statute 
Padie v. Slate, Sup. Ct, Op. No. 1843 (File 
No. 3564), 594 P.2d 50 11979).

Since defendant's waiver o f tho relevant 
statute o f limitations was knowingly, 
intelligently, and voluntarily entered; it 
was rnudc for defendant’s benefit and after 
consultation with counsel; and defendant's 
waiver did not contravene any o f the policy 
reasons underlying criminal statutes o f 
limitations, the superior court possessed 
jurisdiction to ucccpt defendant's plcn c' 
nolo contendere to the charge of 
manslaughter after the statute o f lim i­
tations had run. Padie v. State, Sup. Ct. 
Dp. No. 1843 (Kile No. 3564), 594 P,2d 50
(1979).

Casc-by-cec? nnnlysis as to 
w a ivab illly  issue. — Allhough most 
courts have treated the waivability issue 
as dependent on whether a statute is 
treated 09 jurisdictional or as an affirma­
tive defense, this urbitrary distinction 
should he abandoned in favor o f a 
cuse-by-case analysis focusing on the lan­
guage o f the applicable statute o f lim i­
tations und the public policies behind its 
enactment. Padie v. State, Sup. Ct. Op. No. 
1843 (Kile No. 3564), 594 P.2d 60 (1979).

Dy seeking an instruction on an o f­
fense which is timc-burrcd, defendant 
does not waive the defense o f this section. 
Padie v. State, Sup. Ct. Op. No. 1359 (Kile 
No. 3113), 557 P.2d 1138 (1976), afTd on 
other grounds, Sup. Ct. Op. No. 1465, 566 
P.2d 1024 (1977).

Applied in Coffey v. Sluie, Sup. Ct. Op. 
No. 1732 (Kile No. 3002), 585 P.2d 514
(1978).

Stated in Ynrbor v. Stute, Sup. Ct. Op. 
No. 1240 (Kile No. 2397). 546 P.2d 564 
(1976); State v. lirinkluy. Cl. App. Op. No. 
361 (File No. A-164), P.2d (1984).

Cited in Marks v. State, Sup. Ct. Op. 
No. 187 (Kile No. 1414), 496 P.2d 66
(1972); In to P.H.. Sup. Ct. Op. No. 857 
(Kile No. 1538), 504 P.2d 837 (1972)

Culluteru l re ferences. — 21 Am. Jur.
2d, Criminal Law, § 223 ct seq.

22 C J.S ., Criminal Law, $ 223 et seq.

flp«olflo -*lni»d lmikatian^<a) Even if the general 
time ’.imitation has expired, a prosecution for any offense which 
includes a material element of fraud or breach of fiduciary obligation 
may be commenced within one year after the discovery of the offense 
by un aggrieved party or by a person who has legal capacity to rep- 
re tent an aggrieved party or a legal duty to report the offense and who 
is not a parly to the ofTense, but in no case shall this provision extend 
th) period of limitation otherwise applicable by more than three years.

(b) Even if the general time limitation has expired, a prosecution for 
any ofTense based upon misconduct in office by a public officer or 
employee may be commenced within one year after discovery of the 
offense by a perf n having a duty to report such ofTense, hut in no case 
shall this provision extend the period of limitation otherwise applicable 
by more than three years.
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yg /K vcn  if Un; general Linn; limitalinn lias expired, a prosecution 
under AS 11. I I .■11(1 11.41.460 for an offense committed against 11
person under I lie age of Hi may tiecniiiuicnccd within one year alter the 
crime is reported lo a peace officer or the person reaches the age of 10, 
whichever occurs first. This subsection does not extend the period of 
limitation by more than five years. tS 1.03 ch 31 SLA 1962; am § 7 cli 
78 SLA 1983)

Cross re  vrcnccs. — For upplirubil.ly E ffec' u f amendments. — The 11)83 
o f (cl o f (his .■eclion, see SI 11, ch. 78, SI.A amendment added subsection (cl.
1983, in the Temporary and Special Acts

NOTES TO DEC IS IONS

S la ln l in Slate v. Urinkley, C l. App Op 
Nu 3fil (F ile Nu. A-1641, P.2d 
(19841.

Sec. 12.10.030. When period o f limitation runs, (a) An offense is 
committed either when every element occurs, or, if a legislative 
purpose to prohibit a continuing course of conduct plainly appears, at 
the time when the course of conduct or the defendant’s complicity 
therein is terminated. Time starts to run on the day after the offense 
is committed.

(hi A prosecution is commenced either when an indictment is found 
or when a warrant is issued, provided that such warrant is executed 
without unreusonuble delay. (§ 1.04 ch 34 SLA 1962)

NOTES TO DEC IS IONS

W arran t requirements. — Subsection 
tl»l and AS 12.10.04011>) do not require that 
a warrant be based on an indictment, 
information, or other charging doeumorI 
before the statute of limitations is tolled by 
its issuance. Shaw v. State, Ct. App. Op. 
No. 50 (F ile No. 5011), 031 IV2d IM1 
(1981).

Reasonab le delay found . — Where 
defendant did not appear for sentencing on 
felony convictions and the trial court 
issued a bench warrant for bis failure lo 
appear, yet not until six years, 10 months.

and four days later was defendant indicted 
for his failu re tu appear, the issuance of 
the warrant constituted a pending pros­
ecution under AS 12.10.040(b) which, 
when combined with the finding o f the 
trial court tluit under subsection (b) there 
was a reasonable basis for delay in 
executing the warrant to toll the statute of 
limitations, was sufficient to bring pros­
ecution o f the offense within the five-year 
period allowed by the statute o f lim i­
tations. Shaw v. Slate, C* \pp. Op. No. 50 
(F ile No. 5311), 634 P.2u U  (1981).

C o lla te ra l references. — 21 Am. .Itir. 
2d, Criminal Law, § 157

See. 12.10.940. When period oriim itulion does nui run. (a) The 
period of limilnlion does not run during uny time when the uccused, 
with a purpose to uvoid detection, apprehension, or prosecution, is 
outside the state or is absent from the accused’s usual plnce of abode 
within the stale, hut in no case shall this provision extend the period 
of limitation otherwise applicable by more than three years.

(L) The period of limitation does not run during any time when a 
prosecution against the accused for the same conduct is pending in this 
state. (§ 1.05 ch 34 SLA 1962)

5 12 .10 .040 Com-: o k  C u i m i n a i . I ’k o t k i i u k k  S 12 .20.010

NOTES TO DEC IS IONS

W urrant requirements. — AS 
12.10.0300>) and subsection lb) do i.H 
require thul a warrant be based on un 
indictment, information, or other charging 
document before the statute o f limitations 
is tolled by its issuance. Shuw v. State, Cl. 
App. Op. No. 50 (Kile No. 5311), 634 P.2d 
381 (1981).

Pending prosecution found . — Whcro 
defendant did not appear fur sentencing on 
felony convictions and the tria l court 
issued a bench warrant fur bis failure to 
appear, yet not until six years, 10 months.

and four days luter wus defendant indicted 
for Ill's failure to uppenr, the issuance of 
the warrant constituted a pending pros­
ecution under subsection tb) which, when 
combined with the finding o f tho trial 
court that under AS 12.10.030(b) there 
w iib  a  reasonable basis for delay in 
executing the wurrant to toll tho statute of 
limitations, wus sufficient to bring pros­
ecution o f the offense within Ik ‘ ive-yenr 
period allowed by the statute o f lim i­
tations. Shaw v. Slate, Ct. App Op. No. 50 
(File No. 5311). 634 P.2d 3HI (1981).

C o lln tc rn l references. — Necessity of 
ullcging in indictment or information lim i­
tation-tolling facts, 52 ALH3d 922.

Chupter 15. Parties.
I Repealed, § 21 ch 166 SLA 1978. For present provisions, see AS

11.16.1

Chapter 20. Bars to Actions.
Section Section
10. Conviction or ucquillul elsewhere as 40. When conviction or acquittal is a bar

bur to other offenses
20. When acquittal or dismissal is no liar 50. D.smissul ns bur
30. When acquittal is i i bur 60. Discharge o f . defendant as bar

See. 12.20.010. Conviction o r acquittal elsewhere as bar. When 
an act charged as a crime is within the jurisdiction of the United States, 
another state, or a territory, us well as of this state, u conviction or 
acquittal in the former is a bar to the prosecution for it in this state. 
<§ 1.11 ch 34 SLA 1962)

Pi
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und amounts on (hi* chocks, including 
those to lie uttered. anil assisted in 
running lhe checks through the check pro- 
lector, coulti have been indicted anil pun­
ished for the offenses o f which the 
defendants were ronviclcd olid was tin 
accomplice, lap v. United Slates, 278 K 2d 
362  (9th Cir. 1‘JGOl.

Kucts showing witness was not 
accomplice. — General statement by wit­
ness that he and defendant, "hud talked 
over the fuel o f burglarizing King 
Builders" was nut enough to show that lie 
conspired in a prearranged plan to commit 
the particular crimes with which defen­
dant wus charged, o r that he in any 
manner aided, abetted, assisted or partici­
pated in the criminal acts. Taylor v. State, 
Sup. Cl. Op. No. 210 ( f i le  No. -1071. 3 ‘J l 
P.2d 950 1196-11.

That witness later disposed o f the stolen 
goods, knowing thoy were stolen, did not 
make him an accomplice. Taylor v. Slate, 
Sup. Ct. Op. No. 216 (Kile No. 107), 391 
P2d 950 0964 ).

Evidence not connecting defendants 
with crime. —  ’ "' ere the facts and cir­
cumstances relied upon for corroboration 
did no more than show an opportunity for 
the defendants to have committed the 
crimes or connect them with the perpetru- 
tors, such evidence did not lend to connect 
the defendants with the commission o f the 
crimes o f which they were convicted. Ing v 
United Stutes, 279 F.2d 362 (9th Cir. 19601.

Sufficiency o f  co rrobo ra ting  testi­
mony. — Corroborating testimony is not 
sufficient i f  it requires the interpretation 
and direction o f the testimony to bu 
corroborated. Ing v. United States, 279 
K.2d 362 (9th Cir. 1960).

The statutory 'equiremenl o f 
corroboration is satisi.rd when the 
corroborating evidence (ends lo induce in 
the minds uf (lie jurors n rational belief 
that the uccomplicc was speaking the 
truth when he implicated lhe defendant in 
the criminal event. Ilimniick v. Slate, Sup. 
Ct. Op. No. 632 (Kile No. 10991, 473 P.2d 616(1970).

The corroborative evidence fu lfills the 
requirement that it tend to connect the 
defendant with the commission o f the 
crime where it serves as a means o f 
inducing in the minds o f the jurors a 
rational belief tbut the accomplice was 
speaking the truth when he implicated the 
defendant in the criminal event. Pulakis v. 
State,Sup. t ‘t. Op No. 6 1 9 (KileNo. 11081, 
476 P.2d 474 119701.

Corroborating evidence need only be 
s fficicnt to induce in the minds o f the 
jurors a rational belief thul the uccomplicc 
was speaking the truth when he impli­
cated the defendant in the criminal event 
Anthony v. State, Sup. Ct. Op. No. 1025 
(Kile No. 1774), 521 P.2d 486 (1974).

Evidence wus sufficient to satisfy the 
statutory requirement of corroboration. 
Thomas v. State, Sup Ct. Op. No. 200 (Kile 
No. 384), 391 P.2d 18 (1904).

In a prosecution for unnatural carnal 
copulation, there was ample corroboration 
o f alleged accomplice's testimony. Christy 
v. United Slates, 17 Alaska 107, 261 K.2d 
357 (9th Cir. 1958), cert, denied, 360 U.S. 
919, 79 S. Ct. 1438, 3 L. Ed. 2d 1535, 
rehearing denied, 361 U.S. 857, 80 S. Ct. 
47, 4 L. Ed. 2d 96 (1959).

lia is ing  issue o f  erroneous ly  
a llow ing uncorroborated  testimony to 
go lo  ju ry . — That it was error fo r the 
court lo allow uncorroborated testimony to 
go to the ju ry  is nn issue properly raised b; 
a motion for judgment o f acquil'uil. 
Beavers v.State,Sup. Ct. Op. No.765 .File 
No 1387), 492 P.2d 88 (1971).

Section inuppllcnblo to grand ju ry  
proceedings, — This section's eviden­
tiary requirement o f corroboration is 
inapplicable to grand ju ry  proceedings. 
Merrill v. Stute, Sup. Ct. Op. No. 392 (Kile 
No. 688), 423 P.2d 686, cert, denied, 386 
U.S. 1040,87 S. Ct. 1497,18 L. Ed. 2d 607 (1967).

Hence, indictment muy be retu rned 
w ithout co rrobora tion  o f uccotnplico's 
testimony, — There is to  requirement in 
either Alaska's Code o f Criminal Proce­
dure, or in its Iiulcs o f Criminal Procedure, 
thut an accomplice's testimony be 
corroborated before an indictment can be 
properly returned. Merrill v. Stale, Sup. 
C l. Op. No. 392 (Eilc No. 688), 423 P.2d 
686, cert, denied, 386 U.S. 1040, 87 S. Ct. 
1497, 18 I,. Ed. 2d 607 (1967).

Applied in Carman v, State, Sup. Ct. 
Op. No. 1979 (File No. 3555), 602 P.2d 
1255 (1979); M iller v. State, Ct. App. Op. 
No. 24 (Kile No. 4972.'. G29 P.2d 540 
,1981).

Quoted in Oksoklnruk v. Slate, Sup. Ct. 
Up. No 2089 (Kile No. 3986), 611 P.2d 521 
(19801, Price v. Stole, Ct. App Op. No. 100 
(Kile No. 5083), 647 P.2d 611 (1982).

Stated in Daniels v. Stale, Sup. C l. Op. 
No. 185 (K ile No. 295), 388 P.2d 813 (19641.

§ 1*2.45.030 C o d e  o k  C r im in a l  P r o c e d u r e 0 12 <5.0-15

Secs. 12.45.030 — 12.45.010. Evidence required in certain cases. 
I  Repealed, § 21 ch 166 SLA 1978.]

iaLilA4»KBrldcnee-e#-p***-s«xual camlurX In- triuU-o/ 
iggHuqwgwl with Inhnntui Commit Pttp«./a) In prosecutions for 

me crime of sexual assault in any degree or an attempt to commit 
sexual assault in any degree, evidence of the complaining witness' 
previous sexual conduct shall not be admitted nor reference made to it 
in Lhe presence of the jury except as provided in this section. When the 
defendant seeks to admit the evidence for any purpose, the defendant 
may apply for an order of the court at any time before or during the 
trial or preliminary hearing. After the application is made, the court 
shall conduct a hearing in camera to determine the admissibility of the 
evidence. I f  the court finds that evidence ofTered by the defendant 
regarding the sexuui conduct of the complaining witness is relevunt, 
and that the probative value of the evidence offered is not outweighed 
by the probability that its admission will create undue prejudice, confu­
sion of the issues, or unwarranted invasion of the privncy of the com­
plaining witness, the court shall make an order stating what evidence 
may be introduced und the nature of the questions which shall be 
permitted. The defendant may then offer evidence under the order of 
the court.(b) In the absence of a persuusive showing to the contrary, evidence 
of the complaining witness’ sexual conduct occurring more than one 
year before the date of the ofTense charged is presumed to be inadmissi­
ble under this section.(c) In this section "complaining witness” means the alleged victim of 
the crime charged, the prosecution of which is subject to this section. 
(§ 1 ch 165 SLA 1975, am § 18 ch 166 SLA 1978)

Iross refe rences. — For sim ilar court 
rule, see Evitl. It. 404(a)(2).

NOTES TO DEC ISIONS

In  cutncru bearing before presenting 
evidence. — In prosecution for attempted 
sexuui assault in the first degree, defen­
dant's counsel should have moved for un in 
camera Itcuring before presenting any evi­
dence relating lo the victim's prior sexual 
conduct. Butlen v. State, Ct. App Op. No.

28"'(F ile Ni 6832), 667 P H  1275 (1983).
Applied in Padgett v. State, Sup. C l. 

Op. No. 1801 (Kile No. 33171,590 P.2d 432 
(1979); Moss v. Stule, Sup. Ct. Op, No. 
2239 (File No. 4389), 620 P.2d 674 (1980); 
Kvasnikoff v. State, Ct. App. Op. No. 314

C o llo tc rn l references. — Modern 
status o f admissibility, in forcible rape 
prosecution, o f cotnplainunl’s prior sexual 
acts, 94 ALH3d 257.

Modern status o f admissibility, in statu­
tory rape prosecution, or comphmiunl's 
prior scxuul acts nr general reputation for 
unchuslily, 90 ALK.Id 1300.
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E ffec t of ntnciulmcnls. — The I'.IM.I 12.62035" rie.tr the licginiiiiig o f buIimic- IIIIII llilltlent IIIM'Nell "tlllil 111 AS tloll (ill.

fwt a riding nny other provision of law, an interested person as 
y  defined in (el of this section may request from the commission records 

of all convictions involving contributing to the delinquency of a minor 
und any sex crimes o" a person who holds or applies for a position in 
which the person has or would have supervisory or disciplinary power 
over a minor. The commission shall authorize the disclosure of the 
information to the requesting interested person and shall provide a 
copy of the information to the person who is the subject of the request.

(h) A request for records under (a) of this section shall include within 
it the fingerprints of the person who is the subject of the request and 
any other data specified in regulations adopted by the commission. The 
request shall be on a form approved by the commission, and the com­
mission may charge u fee to be paid by the renuesting interested person 
for the actual c.-ist of processing the request. The commission shall 
destroy an app!'.?etion within six months after the requested informa 
tion is sent to the requesting interested person and the person who is 
the subject of the request.

(c) The commission shall adopt regulations to implement the provi­
sions of this section.

(d) I f  an individual is denied employment as a result of the disclo­
sure of inaccurate or incomplete records under this section, an action 
may be brought against the state. No other action may he brought 
against the state, or an agency or employee of the state, as a result of 
disclosing or failing to disclose criminal justice information.

- ̂ (e) As uBed in this sectioifthu-delinquency af a minor^menns a conviction 
for a violation or attempted violations of AS 11.51.130(a)(1), (3), or (5); 
former As ll.<10.130; or lhe laws of another jurisdiction i f  the offense 
would have been a crime in this state under As 11.51.130(a)(1), (3), or
(5) or former AS 11.40.130 if committed in the state;

I2) "interested person" means a corporation, co. many, partnership, 
firm, association, organization, business trust, or society, as well as u 
natural person, I hat employs or solicits the employment of a person to 
serve with or without compensation in a position in which the person 
has or would have .supervisory or disciplinary power over a minor;

(3) "sex crime" means a conviction for a violation or attempt'*tl viola­
tion of AS I 1.41.410— 11.41.470, AS 11.61.11 ()(n 1(7), or AS 1 1x1 )0 0  
-  11.66.13(1; former AS 11.15.120, 11.15.134, or 11.15.160; former AS 
11.40.080, 11.40.110, 11.40.130, or 11.40.200 — 11.40.420; or the laws 

C\ of another jurisdiction if the offense would have been it crime in this
/  state under one of the sections listed in this paragraph if committed in 

> /  the state. (!) 2 ch 66 SLA 1983; am i) 44 ch 6 SLA 1984)

5 J2 .62 .040 C o d e  o k  C r im i n a l  PaocKinitii: 5 12 .62.050
Effect o f  amendments. —  The 1984 

amendment, in subsection lei, in para­
graph (11, substituted "former AS 
11.40 130; or the laws o f another jurisdic­
tion” for "or for u violation or attempted 
violation o f an ofTense committed outside 
the state" und inserted "or former AS 
11.40.130,”  and in paragraph (31 substi­

tuted "former AS 11 15 120, 11 15.134, or 
11.15.100, former 11.40.080, 11.40.110, 
11.40.130, or 11.40 2 0 0— I I  40.420; or the 
laws o f another jurisdiction" fur "or for a 
violation nr attempted violation o f an of- 
tense committed ouLside the state" und 
"secliuns listed in this paragraph" for 
"above sections."

Sec. 12.62.010. Security, updating, and purging, la I Criminal 
justice information systems shall

(1) be dedicated to law enforct rent purposes and be under the 
management and control of law enforcement agencies unless exempted 
under regulations uduptnd under AS 12.62.010;

(2) include operating procedures approved b-- the commission which 
are reasonably designed to assure the ser>- , j f  the information con­
tained in the system from unauthorized disclosure, and reasonably 
designed lo assure thut criminal offender record information in the 
system is regularly and accurately revised to nclude subsequently 
furnished information;

(3) include operating procedures approved by the commission which 
are designed to as iure that information concerning an individual shall 
be removed from t ie records, based on considerations of age, nature of 
record, and reasonable interval following the last entry of information 
indicating that the individual is still under the jurisdiction of a law 
enforcement agency,

(b) Notwithstanding any provision of this section, any criminal jus­
tice information relating to minors which i maintained as part of a 
criminal justice information system must be afforded at'ieub the same 
protection and is subject to the same procedural safeguards for the 
benefit of the individual with respect to whom the information is main­
tained, in mutters relating to access, use and security as it would he 
under AS 47.10.090. (§ 1 ch 161 SLA 1972)

Sec. 12.62.050. Interstate systems fo r the exchange o f criminal 
justice information, (a) The commission shall regulate the participa­
tion by all state ana -ocal criminal justice agencies in an interstate 
system for the exchange of criminal justice information, and shall he 
responsible to assure the consistency of the participation with the pro­
visions and purposes of this chapter. The commission may not compel 
any criminal justice agency to participate in un interstate system.

(b) Direct access to an interstate system for the exchange of criminal 
justice information shall be limited lo those criminal justice agencies 
that are expressly designated for that purpose by the commission 
When the system employs telecommunications access terminals, the 
commission shall limit the number and placement of the terminals lo 
those lor which adequate security measures may he taken and as to 
which the commission may impose appropriate supervisory regu­
lations. (§ 1 ch 161 SLA 19721
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(b! ll more lluin one power is proj'osed, each appears separately on 
the ballot.(cl The borough mayor shall certify the election results 10 the 
Department of Community and Regional A Hairs. I f  the majority of the 
voles cast on the question is favorable, the borough shall assume the 
added power within 30 days o f certification of election results. (§ 2 ch 
118 SLA 1972; am d 9 ch 200 SLA 19721

Chapter 41. Powers of Third Class Boroughs.
Section
1 0  P o w e r s  o f  t h i r d  c l a s s  I m m m u k I i *
20 Assembly to serve os school board

Sec. 29.41.010. Powers o f third class boroughs, (a) A third class 
borough shall exercise the areawide powers of education and tax as­
sessment and collection in the manner provided foi second class bor­
oughs. Areawide exercise of powers other than education and tax 
assessment and collection is not authorized.

(b) A third cluss borough may by a majority vote of the voters in a 
general or special election provide for planning, platting and zoning in 
accordance with AS 29.33.070 — 29.33.245 for boroughs and may exer­
cise any general luw municipal power which a second class borough is 
authorized to assume by this title. Powers assumed by a third class 
borough under this section may be exercised only within service areas. 
A third class borough may establish, operate, alter or abolish service 
areas in the manner provided by AS 29.63.090 for second class bor­
oughs. The acquisition of additional powers on a service area basis may 
be initiated in either of two ways:

(11 a number of voters equal to 15 per cent of the number of votes 
cast in the proposed service urea at the preceding regulnr election may 
file a petition with the assembly; or

(2) the assembly may place the question on the ballot.
(c) A third cluss borough may borrow money and issue negotiable 

general obligation, revenue or refunding bonds und other evidences of 
indebtedness as provided Tor first and second class boroughs in AS 
29 58.150 — 29.58.340.

<d) A military reservation within u third class borough is not |,.m of 
the borough school district until the military mission is terminated or 
until inclusion in the borough school district is approved by the Depart­
ment of Education. However, operation of the military reservation 
schools by the borough school district may he required by the Depart­
ment of Education under AS 14.14 110. If the military mission of a 
military reservation terminates or continued management and control 
by a regional educational attendance area is disapproved by the 
Ihimrlinonl of Kilnmlinn. oneralion, manage nicut anil control of

§ 29 .41 .020 M u n ic ip a l  G o v e r n m e n t S 29 .43 .020
district in which the military reservation is located. l§ 2 ch 118 SLA 
197.2; am § 4 ch 32 SLA 1973; am 5 7 ch 72 SLA 1974; am 5 7 ch 13 
SLA 1975; urn § 35 ch 124 SLA 1975; am §5 1, 2 ch 93 SLA 1977)

la 'gh ln tive h istory reports . — For IFinancel inn Hi. see 1974 House Journal, 
report un ch. 7 2 ,SLA 1974 (HCSCSSB 122 p 519.

NOTES TO DECISIONS

Operation o f  m ilita ry  reservation  
schools. — Nothing in the legislature's 
1975 amendments requires local school 
districts that take over operation uf,m ili­
tary reservotiun schools lo  assume any 
risk o f loss or duly to insure school build­
ings. Stale v. Fairbanks N. S ln r Borough 
School Dial., Sup. Ct. Op. No. 2257 (File 
No. 4477), 621 P.2d 1.129 11981).

The state must bear the luss resulting 
from the fire destruction of a military 
reservation school operated by a local 
school district in the absence of provisions 
to the contrary. Slate v. Fairbanks N. Star 
Borough School Dist., Sup. Ct Op. No 
2257 (File No. 4477), 621 I ‘ .2d 1,129(19811.

Sec. 29.41.020. Assembly to serve ns school board. The borough 
assembly is the borough school board for third class boroughs. The 
borough executive is the presiding officer of the borough ussenthly and 
president of the school board. The borough executive has all powers of 
a borough executive except for the veto power. (§ 2 ch 118 SLA 1972; 
am § 30 ch 94 SLA 1980)

Effect o f  amendments. —  The 1980 weighted voting shall apply lo  board dcci- 
nmcndmenl deleted the former second sen- oions." 
tence, which read: "Where upplicuhle,

Chapter 43. Powers of Cities Outside Boroughs.
Section Section
10. Additional powers 100. Extension o r curfews outside cities
20. Assessment and tax collection 105. Enforcement o f curfews
30. Education 110. I ’enulty for violution o f curfew40. Planning and zoning

Sec. 29.43.010. Additional powers. In addition to the powers 
granted by AS 29.48, cities outside boroughs are granted the powers 
specified in this chapter. Powers of this chapter which are incorporated 
by reference to laws governing boroughs apply to home rule cities 
outside boroughs only in those cases in which they are made applicable 
to home rule boroughs in the provisions incorporated. (§ 2 ch 118 SLA 1972)

See. 29.43.020. Assessment and tax collection. Home rule and 
first class cities outside boroughs may assess, levy and collect a general 
property tax. A property tax if levied must be assessed, levied and 
collected as provide'I by AS 29.53 for boroughs. f'iiieo r>ui - i . l"  )...i
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NOTES TO DEC IS IONS

Applied in City of Yukulal .• Hyman.
Sap Ct. Op. No. 2581 (Kile Nos. 603.1,
60991, 654 I’ 2d 785 119821.

Sec. 29.43,030. Education. Home rule und first class cities outside 
boroughs constitute city school districts and establish, maintain, and 
operate a system of public schools as provided by AS 29.33.050 for 
boroughs. (8 2 ch 118 SLA 1972)

Sec. 29.43.040. Planning and zoning, (a) Home rule and first 
class cities outside first and second class boroughs shall, and second 
ciuss cities outside first and second class boroughs may, provide for 
planning, platting and zoning, as provided by AS 29.33.070 —
29.33.245 for boroughs.

(b) Home rule and first class cities within third class boroughs shall, 
and second class cities within third class boroughs may, provide for 
planning, platting and zoning, as provided by AS 29.33.070 —
29.33.245 for boroughs. (8 2 ch 118 SLA 1972; am §8 8, 9 ch 93 SLA 
1977)

Effect o f umendmcnls. — The 1 i>77 class" preceding "boroughs" in two places
amendment inserted "first and second in subsection (a) und added subsection (b/.

Sec. 29.43.100. Extension o f curfews outside cities. The provi­
sions of a curfew ordinance enacted by a city of any class concerning 
minors shall be imposed in the total area within 20 miles of the limits 
of that city. I f  a given area lies within 20 miles of two or more cities 
with conflicting curfew ordinances, the provisions of the curfew 
ordinance of the city having the largest population prevails as to the 
overlapping area. (8 1 ch 86 SLA 1962)

Devisor's notes. — Formerly AS "city" were deleted as the classification of
11.60.250. Itcnumheiud in 1978 under municipalities in this title no longer
I 22. ch. 166, SI.A 1978 Also in 1978, the includes villages. See AS 29.08.
words "or village" following the word

Sec. 29.43.105. Enforcement o f curfews. In) 'The municipal pence 
oUkers shall enforce the provisions of the ordinance inside the city 
limits. Under ,'tS 29.43.100 — 29.43.110 the state peace officers shall 
enforce the provisions of the ordinance in the area outside the city 
limits.

(hi In an area v here state peace officers are not available, the 
municipal peace officer may enforce the provisions of the ordinance in 
the area outside the city limits if lhe enforcement responsibilities are 
delegated by rontrni I liol worn llio slate and the nnmieipalil v. (8 3 oh

8 29 .43 .110 M u n ic ip a l  G o v e k n m e n t 8 29 .48 .010
Devisor's notes. —  Formerly AS

11.60.250. Rei imbered in 1978 under 
§ 22. ch, 166, S I . A  1978.

. \ £ >
it / ' l& g f PenftltY-fflE-MfolaHan n f fllirfnw./rhe penalty for
^  violation of AS 29.43.100 — 29.43.110 is as prescribed by the curfew 

ordinance of tha city, and a fine so paid shall be paid to the city when 
the violation .akes place in the city. Otherwise the fine shall be paid 
to the state. However, the penalty shall not exceed a fine of $300, or 
imprisonment for 30 days, or both. (§ 2 ch 86 SLA 1962)

Rev iso r ’s notes. —  Formerly AS
11.60.250. Renumbered in 1978 under 
§ 22, ch. 166, SLA 1978.

Chapter 48. Powers Applicable to All 
Municipalities.

Artic le
1. General Powers (55 29.48.010 — 29.48.020)
?. Facilities, Services and Regulation (55 29.48.030 — 29.48.110)
3. Municipal Enactments (55 29.48.130 — 29.48.220)
4. Miscellaneous Provisions (55 29.48.250 — 29 48.270)
5. Construction o f Powers (55 29.48.310 — 29.48.3301

Article 1. General Powers.
Section
10. General powers
20. Second class borough powers outside 

cities

Sec. 29.48.010. General powers. Municipalities have the 
folio 'ing general powers, subject to other provisions of law:

(1) to establish and prescribe the functions of municipal depart­
ments, offices or agencies;

(2) to establish and prescribe salaries for the elected and appointed 
municipal officers and employees;

(3) to make investigations of the affairs of the municipality and 
make inquiries into the conduct of a municipal department;

(4) to enter into agreements, including those for cooperative or joint 
administration of any functions or powers with a local government, 
with the state, or with the United States;

(5) to require periodic and special reports front a municipal depart­
ment to be submitted through the municipal executive;

(6) to sue and be sued;
, (7) to levy taxes and special assessments;

(8) to enforce ordinances and to prescribe penalties for violations;
(9) lo  acquire, manage, control, use and dispose of real and personal
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Sec. 47.08.140. Definitions. In AS 47.08.010 — 47.08.140
(1) "applicant" means a person who lias suffered u catastrophic 

illness and is applying for assistance under AS 47.08.010 — 47.08.140 
or is the subject of an application for assistance under AS 47.08.010 — 47.08.140;

(21 "applicant’s share" means the amount of the total medical 
expense related to the catastrophic illness which the committee deter­
mines the applicant can reasonably be expected to pay based on 
income, assets, and number of dependents under AS 47.08.060;

(3) "catastrophic illness" means illness or injury which results in 
medical expenses of over $1,000 during a period not to exceed 12 
months, after all other sources of third-party payment have been exhausted;

(4) "committee" means the Catastrophic Illness Committee, created under AS 47.08.020;
(5) “elective medical or surgical procedures" means treatment which 

is not essential to the life or health of a person;
(6) "family" means two or more persons related by blood or marriage 

or adoption living as one economic unit;
(7) "liquid assets” means assets which can be readily converted to cash;
(8) "medical expense” means any financial obligation incurred in 

the course of treatment of illness as prescribed by a physician, includ­
ing bills for ancillary services, patient transportation, transportation 
of a medical or family escort when reasonably necessary, or living 
expenses while receiving outpatient treatment in a community to 
which the applicant is not reasonably able to commute from the appli­
cant’s permanent place of abode;

j ) "nonliquid assets" means all assets which are not liquid assets;
(10) "permanent place of abode" means a dwelling, or a dwelling 

unit in a multiple dwelling, including lots and outbuildings or an 
appropriate portion of these, which are necessary to convenient use of the dwelling unit;

(11) "provider" means a licensed physician, pharmacist, dentist, <.r 
other health service worker or a licensed hospital, clinic, skilled 
nursing home, intermediate care facility or health maintenance orga­
nization which has provided services not excluded by AS 47.08.050 to 
an applicant as a result of a catastrophic illness;

(12) "third-party payments" means payments of medical expenses 
related to a catastrophic illness by sources other than the applicant or 
•he committee, including but not limited to state and federal medical 
assistance programs, private health insurance, employment-related 
health insurance, military health insurance, workers’ compensation, 
violent crimes compensation, Indian Health Service of the United 
States Department of Health and Human Services, and awards in legal actions. (3 1 ch 107 SI.A 1078)

Chapter 10. Delinquent Minors and Children 
in Need of Aid.

Article1. Children's Proceedings (55 47.10.010 — 47.10.142)
2. Juvenile Institutions (§5 47.10.150 — 47.10.220)
3. Care o f Children (55 47.10.230 — 47.10.260) r  1 o . „ . . mt, a i in 07(1 _  47.10.2901

§ 47.10,010 W e l f a r e , S o c ia l  S e u v ic e s  a n d  I n s t it u t io n s  § 47.10.010

NOTES TO DECISIONS

Cited in Flores v. Flores, Sup. Ct. Op. 
No. 1875 (F ile No. 3832), 598 P.2d 893 
(1979).

Article 1. Children’s Proceedings.
Section
85. Child in need o f aid; religious 

treatment 
90. Records 
95. ArreBt o f a minor 
100. Retention o f jurisdiction over minor 
110. Appointment o f guurdian or 

custodian 
120. Support o f minor 
130. Detention
140. Temporary detention and detention 

hearing
142. Emergency custody and temporary 

placement hearing

SecOon
10. Jurisdiction 
20. Investigation and petition
30. Summons and custody o f minor ~.
40. Release u f minor 
50. Appointment o f guardian ad litem or 

attorney 
60. Waiver o f jurisdiction 
70. Hearings
75. Young adult advisory panels
80. Judgments and orders
81. Predisposition hearing reports
82. Ilest interests o f the child
83. Review hearing information
84. Legal custody, guardianship, and

residual parental rights and 
responsibilities

Sec. 47.10.010. Jurisdiction, (a) Proceedings relating to a minor 
under 18 years of age residingor found in the state are governed by this 
chapter, except as otherwise provided in this chapter, when the court 
finds the minor(1) to be a delinquent minor as a result of v io la ftg  a criminal law 
of the state or of a municipality of the state; oi

(2) to be a child in need of aid as a result of
(A) the child being habitually absent from home or refusing to 

accept available care, or having no parent, guardian, custodian or rela­
tive caring or willing to provide care, including physical abandonment 
by

(i) both parents,
(ii) the surviving parent, or
(iii) one parent if the other parent’s rights and responsibilities have 

been terminated under AS 47.10.080 or voluntarily relinquished;
1 ft
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(IS the cliilil bi-ini' in need ol medical treutment to cure, ulleviate, 
or prevent substantial physical harm, or mental harm as evidenced by 
failure lo thrive, severe anxiety, depression, withdrawal, or untoward 
aggressive behavior or hostility toward others, und the child's parents 
are unwilling to provide the medical treatment;

ll'i the child having suffered substantial physical harm or if there is 
an imminent and substantial risk that the child will suffer such harm 
us a result of the actions done by or conditions created by tho child's 
parent, guardian or custodian or the failure of the parent, guardian or 
custodian adequately to supervise the child;

i111 the child having been sexually abused e:‘ her by the child's 
parent, guardian or custodian, or us a result of conditions created by 
the child’s parent, guardian or custodian, or by the failure of the 
parent, guardian or custodian adequately to supervise the child;

(IS) the chilu committing delinquent acts as a result of pressure, 
guidance, or approval from the child's parents, guardian or custodian;

(Fl the child having suffered substantial physical abuse or neglect as 
a resv'It of conditions created by the child's parent, guardian or 
custodian.

. A \yJJfciJWhen a minor is accused of violating a traffic statute or regu- 
irflO^^lation, a traffic ordinance or regulation of an incorporated munic- 

t j s f s  ipatity, a fish and game statute or regulation under AS 16 or a parks 
und recreational facilities statute or regulation under AS 41.21, 
excepting a statute the violution of which is a felony, the procedure 
prescribed in AS 4/. 10.020 — 47.10.090 may not be followed, except 
that a parent, guardian or legal custodian shall he present at all pro­
ceedings. The minor accused ol'u traffic offense, a fish and game statute 
nr regulation violution under AS 16 or parks and recreational facilities 
violation under AS 41.21 shall he charged, prosecuted, and sentenced 
in lhe district court in tin: same manner as an adult.

(c) In a controversy concerning custody of a minor, the court may 
appoint u guardian of the person und property of a minor und may order 
support from either or both parents. Custody of a minor may be given 
to the Department of Health and Social Services, and payment of sup- 
pori money lo the department may he ordered. (§ 4 art 1 ch 145 SLA 
1957; am 5i I ch 76 SLA 1961; am §§ 1, 2 ch 110 SLA 1967; am § 1 ch 
01 SLA 1969;am S licit 101 SLA 1971;nm§§ 7,8ch63SLA 1977;am 
8 I ch 101 SLA 19821

( V o s s  references. S i t  Rules o f Chit-
ilii'ii's Procedure, Alaska Holes o f Court 
I'roieihneanil Ailiniiuslratian Kor waiver 
alpiiisdirliim .scc AS I7.I0.0SI) F'nrpruvi 
sians relating to child prolct-tiim, see A S  
-IV. 17 For provisions establishing iillice o f 
cliilil ailvoracy, see AS 17 50

Effect o f uilivilllm ents. — Tile 1982

amendment added -i ! paragraph I2HH) lo 
subsection (nl.

Editor's notes. -  Section 7, ch. 110, 
SI.A l'J07, ns amended liy ii HO, ca. S O , SI.A 
1970, provides: "In exercising ils jurisdic­
tion under AS -17.10, the superior court 
may designate district judges and magis­
trates as masters under Civil Rule 53."

8 47.10.010 W k i .k a u k , S o c ia l  S e u v ic k s  a n d  I n s t it u t io n s  § 47.10.010

Section 32. ch. 03, SI.A 1977, provides: 
"Section 7 o f this Act has the effect o f 
changing Children's Rule 12 by deleting 
uny references lu 'Truant from school,' 
'c-ndangertingl the morals o r health,' 
‘being wuy ward or habitually disobedient,'

or 'uncontrolled,' and has the effect o f 
substituting the words 'child in need o f aid' 
ro r the terms 'child in need o f supervision' 
and 'dependent' where those two terms 
appear in Rules o f Children's Procedure."

NPTES TO DEC /iONS
Applicab ility o f  1977 amendment. — 

All cases pending at the lime o f the enact­
ment o f the new children's statute by the 
1977 acts a. ^entitled to hearing under the 
new, rather l..un die old, standards. In ro 
J.M ., Sup. Ct Op. No. 1548 (Kite Nos. 
3219. 3229). 573 P.2d 1370 (1978).

In order to provide guidance to the supe­
rior court for tho administration o f juve­
nile justice, children adjudged dependent 
under the standards o f furmer subsection 
(a)(5) o f this section prior to its repeal in 
1977 nrc entitled, on request, lo  a disposi­
tional hearing under the standards o f the 
newly-enuctcd subsection (u l(2i(C ) o f this 
section. In re J.M., Sup. Ct. Op. No. 1548 
(File Nos. 3219, 3229), 573 P.2d 1376
(1978).

Children adjudged dependent under 
former (a)(5) o f (his section are cn .on 
request to an adjudicative hearin „ ider 
the standards o f subsection (a)(2)(C). In ro 
C.L.T., Sup. C l. Op. No. 1866 (F ile No. 
3607). 597 P.2d 681 (1979).

ItcliubilH iition, rattie r (Iran punish­
ment, is the express purpose o f  ju v e ­
n ile ju risd iction . Mere confinement 
withuul treutment does not contribute lo 
the goal o f rehabilitation; such confine­
ment constitutes cruel and unusual pun­
ishment. Rust v. Sluts, Sup. C l. Op. No. 
1668 (F ile No. 3172), 582 P.2d 134 (1978).

P rin c ipa l precept behind ch ild ren ’s 
cou rt concept is that a person under 18 
years o f age does not have mature judg­
ment und muy not fu lly realize the conse­
quences o f his nets, und that therefore he 
should not generally have to hear the 
stigma o f a criminal convicliun fur the rest 
o f iiis life. In re P.M., Sup. C l. Op. No. 857 
(File No. 1538), 504 P.2d 837 (1972).

A child "in  need o f u ld " appears to 
he the functiona l equivalen t o f  n 
"dependent" child under this section as 
it existed prior to its 1977 amendment, in 
re C .I. T ., Sup Cl Op No. 1866 (File No. 
3607), 597 P.2d 5 i8  (1979).

The phrase "under 18 yeu rs o f ngo”  
refers to the age o f (lie accused person nt 
the time o f the alleged ofTense. In re P.H., 
Sup. Ct. Op. No. 857 (File No. 1538), 504

•Jurisdiction dependent upon uge o f  
o ffender a t time o f act. — Juvenile ju ris­
diction o f the superior court in delin­
quency proceedings is dependent upon the 
uge o f the ofTendcr at the time o f the delin­
quent acts. Henson v. Stale, Sup. Ct. Op. 
No. 1590 (File No. 3024), 576 P.2d 1352
(1978).Child is exempt from  crim inal p ros­
ecution until ch ildren's cou rt waives 
ju risd ic tion . —  From lhe moment a child 
commits un ulTense he is exempt from 
criminal prosecution until the children's 
court properly waives ils jurisdiction. In re 
P  H., Sup. C l. Op. No. 857 (File No. 15381, 
504 P.2d 837 (19721.

Defe rring  action against child until 
18th b irthday would fru stra te  purpose 
o f juven ile  courts. — To allow officials 
charged with the execution o f the law to 
prosecute a child offender us a criminal 
merely by deferring action until the child's 
18th birthday would frustrate the purpose 
o f juvenile courts. In re P.H., Sup. Ct. Op. 
No. 857 (F ile No. 1538), 504 P.2d 837
(1972).

Serious constitutional issues would 
arise i f  the nature o f the proceedings 
against u child offender were lo  depend on 
the urhitrary decision o f law-enforcement 
'.fliciuls. In re P i l l , ,  Sup.. C l. Op. No. 857 
(File No. 1538), 504 P,2d 837 (1972).

When person o ve r o r  under certain 
age. — W illi respect lo penal statutes, 
whether a person is over or under u certain 
uge depends upon whether he has readied 
that particular anniversary o f his birthday 
or not. Stute v. Linn, Sup. Ct. Op. No. 47 
(File No. 122), 363 P.2d 361 (1961).

"D e linquen t”  status depends not upon 
a criminal cunviction hut upon proof tliat 
the juvenile committed ads which would 
have been criminal i f  committed by an 
adult. Rust v. Stale, Sup. Ct. Op. No. 16G8 
(File No. 31721, 582 P.2d 134 (1978).

One who committed a crime when 18 
yeurs o f age could lie c rim ina lly  p rose­
cuted, os an udult, when he had heel) 
previously udjudged a delinquent minor 
and the court had retained supervisory 
jurisdiction over him until age 19. Henson 
v. Stute, Sup. Ct. Op. No. 1590 (File No.
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Form er AS 17.12.1 10<ii)<4) not in con­
flict. — Former AS 17.12.11(>tdM4), which 
provided that n person who, while under 
the age or 18, possesses, controls or uses 
uny utnounl o f marijuana was, upon con­
viction, guilty o f a misdemeanor pun­
i s h a b l e  by a line o f not more than $1000, 
was not in conflict with paragraph (alt 1) o f 
this section and AS 47. lO.OHOtbK 1). 
M O W. v. State, Ct. App. Op. No. 95 (F ile 
Nu. 4846), 645 P.2d 1229 (1982).

S(utc muy in te rfe re  w ith certa in  con ­
duct o f ch ildren in need o f  aid. — Con­
duct o f children alleged to he in need of 
supervision Isee now children alleged lo he 
in need o f aid|, such as running away from 
huiae and osier home placement, may 
constitute . -Ily he interfered with by the 
state. L A.M'. v. Stute, Sup. Ct. Op. No. 
1249 (File No. 2221), 547 P.2d 827 (1976).

Interests (o he protected by leg isla­
tion tcgarding ch ild ren In need o f old. 
— See L.A.M. v. Slate, Sup. Ct. Op. No. 
1219 (File No. 2221). 547 P.2d 827 (1976).

Means chosen by the state lo  protect 
children ore close ly and substantia lly 
related to an app rop ria te  government 
interest. I..A.M. v. State, Sup. Ct. Op. No. 
1249 (F ile No. 2221), 547 P.2d 827 (1976).

The purpose o f  the supervision o r  
treatment contemplated by the cre ­
ation o f the child in need o f superv i­
sion |sce now child in need o f nidi, and its 
predecessor noncriminal delinquency was 
reintegration o f the child into her family 
and resumption of parental custody includ­
ing parental control. L.A.M. v. State, Sup. 
Ct. Op. No. 1249 (File No. 2221), 647 P.2d 
827 (1976).

The discretion a llo tted  a parent in 
thu adm inistration o f punishment is 
not unlim ited. C learly i l  does not extend 
to punishment regularly cuusing the "sub­
stantial physical harm" which under soil- 
section lo l(2)lC ) determines that a child is 
in need o f aid. In re B.C., Sup. Ct. Op. No. 
1862 I File No. 3840), 596 P.2d 22 (1979).

A m inor who hus been adjudged u 
child in need o f supervision |now  child 
In need o f  aid I cunnnt he institu­
tionalized under lhe Children's Code. In 
re \ Minor Child. Sup. Ct. Op. No. 737 
(F f. No 1524), 490 1* 2d 658 11971).

The Department o f Health and Social 
Services does nut possess the authority to 
institutionalize uny minor, including one 
who hus been declared a child in need o f 
supervision (see nuw child in need o f nidi, 
who has been committed to its custody, il 
is unreasonable to construe Alusku chil­
dren's statutes in n manner which would

result in the grant to the Department o f 
Health and Social Services o f broader 
powers o f commitment than possessed by 
lhe tria l court. In rc A Minor Child, Sup. 
C l. Op. No. 737 (File No. 1524), 490 P.2d 
658 11971).

Requisites to determ ination o f  delin ­
quency. —  Before a juvenile can be deter­
mined delinquent in a proceeding which 
could result in commitment to an institu­
tion, thus curtailing his freedom, certain 
requisites must be met. First, written 
notice o f the charges must be given to the 
juvenile and his parents sufficiently in 
udvnnce o f the proceedings to allow prep­
aration to meet the charges. Second, the 
child and his parents must be apprised o f 
(he right to counsel, including appointed 
counsel In case o f indigency. Third, the 
child may exercise his privilege against 
self-incrimination, hnstly, absent a valid 
confession, the determination of delin­
quency cannot be sustained in the absence 
of sworn testimony, which is subject to 
cross-cxnminatio: Ed . v. State, Sup. Ct. 
Op. No. 628 (File No. 1! .4 ), 471 P.2d 367 
(19701.

M inor p rop e rly  declared delinquent. 
—  Where the lower court determined thul 
a minor would not abide by any orders it 
entered regarding Iter supervision under 
former subsection (j) o f AS 47.10.080, this 
behavior constituted w illfu l criminal con­
tempt o f the court's authority; were she nn 
adult, her actions would he characterized 
as a "crime" under Aluskn statutes. She 
was, therefore, properly declared a delin­
quent and subject to those sanctions avail­
able for the correction of a delinquent 
minor's behavior. L.A.M. v. Statu, Sup. Ct. 
Op. No. 1249 (Kile No. 2221), 547 P.2d 827 
(19761.

Where the parents' interests aro  
hostile lo  lhe child's, the pnrcn ls may 
not select the ch ild ’s attorney. WagstafT 
v. Superior Court, Family Court Div., Sup. 
Ct. Op, No. 1144 (File No. 2208), 535 P.2d 
1220(1975).

Then lhe child muy retain the atto r­
ney o f his choice or, in thu alternative, 
ask the court to appoint un attorney for 
him. WagstalT v. Superior Court, Family 
Court Div., Sup. Ct. Op. No. 1144 (File Nu. 
2208), 535 P.2d 1220(1975).

And cou rt must respect choice. — I f  
the ' ‘ lid Ims retained counsel, the court 
must respect the child's choice. WagstafT v. 
Superior Court, Family Court Div., Sup 
Ct. Op. No. 1144 (F ile No. 2208), 535 P.2d 
1220 (1975).

The requ ired standurd o f  p roo f hus 
been incteased from "a preponderance af
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the evidence" to "beyond a reasonable 
doubt" in the adjudicatory stages o f at 
least those delinquency proceedings in 
which n child is charged with an act that 
w o u iu  be a crime if  committed by an adulL 
E J . v. Stale, Sup. Ct. Op. No. 628 (File No. 
1144), 471 P.2d 367 (1970).

P riv ilege against self-incrim ination. 
— See E.L.L. v. State, Sup. Ct. Op. No. 
1540 (File No. 3374). 572 P.2d 786 (1977) 
(decided prior the 1977 amendment to 
this section).

V io lation  o f fo rm e r law  re lating  to 
purchuso o f  Intoxicating liquo rs by 
m inors. — See Purdy v. United Slates, 16 
Alaska 173, 146 F. Supp. 76 - >. Alaska 
1956).

Prosecution fo r  joy rid ing . — Subsec­
tion (b) o f this section and former AS 
28.35.010(d) demonstrated a clear legisla­
tive intent to exclude from the coverage 
and requirements o f the juvenile code 
those cases involving alleged misde­
meanor violations o f Alaska's "joyriding" 
statute by persons under 18 years o f age. 
Stale v. G.L.P.,Sup. Ct. Op. No. 1786 (File 
No. 2978). 590 P.2d 65 (1979).

One under 18 yc-rs o f age could be 
charged, prosecuted and sentenced in the 
district court, as an adult, for u misde­
meanor violation o f Alaska's "joyriding" 
statute, former AS 28.35.010(a), before 
there had been an order by the superior 
court waiving the latter court's juvenile 
jurisdiction. Stole v. G.L.P., Sup. Ct. Op. 
No. 1786 (File No. 2978), 590 P.2d 65 
(1979).

Tcrm inntlun o f  paren ta l rights due 
to abandonment. —  In proceeding lo 
terminate parental rights, although tria l 
judge ora lly stated that he considered in­
voluntary incarceration to constitute 
abandonment, where written findings o f

fact, submitted by state and signed by 
court, referred to parent's voluntary 
absence from October Gf 1980 to June of 
1981 as the relevant conscious disregard of 
parental obligations, there was no 
reversible error. Nada A. v. State, Sup. CL 
Op. No. 2632 (File Nos. 6546, 6693), 660 
P.2d 436 119831.

Thcro Is no statute authorizing 
awards o f attorney's fees In child in 
need o f  aid proceedings, nor has any 
rule or order authorizing such an award 
been promulgated. Cooper v. Stale, Sup. 
Ct. Op. No. 2453 (F ile Nos. 4906, 4970), 
638 P.2d 174 (1981).

Appeal a fte r serving sentence. — I f  
there remain collateral legal disabilities 
apart from the sentence, an oppenl is not 
mooted even though the sentence has been 
served. E J .  v. State, Sup. Ct. Op. No. 628 
(File No. 1144). 471 P.2d 367 (1970).

Applied in In re S.D., Sup. Ct. Op. No. 
1255(F ile No. 2530), 549 P.2d 1190 (1976).

Quoted in In re P.N., Sup. Ct. Op. No. 
1127 (F ile No. 2191), 533 P.2d 13 (1975); 
R.D.S.M. v. Intake Officer, Sup. Ct. Op. 
No. 1449 (Fite No. 2821), 565 P.2d 855
(1977); N.P.A. v. State. Sup. Ct Op. No. 
2005 (F ile No. 4618), 601 P.2d 599 (1979);
E.A. v. State, Sup. Ct. Op. No. 2289 (File 
Nos. 4087, 4870), 623 P,2d 1210 (1981).

S tated in D.R.C. v. State, C l. App. Op. 
No. 94 (File No. 4905), 646 P.2d 252 
(1982).

Cited in Granato v. Occhipinti, Sup. Ct. 
Op. No. 1962 (File No. 3756). 602 P.2d 442
(1979); P.S. v. Stule, Ct. App. Op. No. 194 
(File No. 0870), 655 P.2d 1319 (19821; 
State v. U.H., Ct. App. Op. No. 375 ( Kile 
No. 7768). P .2d (1984); Brower v. 
State, Ct. App. Op. No. 381 (File No. 7816), 

P.2d (1984).

C o lln te rn l references. — 27 Am. Jur., 
Infants, 55 101 to 112; 31 Am. Ju r., Juve­
nile Cuurls and Delinquents, Dependent 
und Neglected Children, 55 13 to 50.

43 C.J.S., Infants, 55 6. 93 ct seq.
Another court's jurisdiction over a child 

us affected by assumption o f jurisdiction 
by juvenile court, 11 AI.R 147; 78 ALR 
317; 140 AI.R 1153.

Vagrancy a f minors, 14 ALR 1507.
Constilui'onulity o f statute which, for 

reformatory purposes, deprives parent o f 
custody or control o f child, 60 ALR 1342.

Power of juvenile court to exercise 
continuing jurisdiction over infant delin­
quent or offender, 76 ALR 657.

Marriage as offeclinr jurisdiction o f 
juvenile court over delinquents or depen­
dents, 14 ALR2d 336.

Homicide by juvenile as wilhin jurisdic­
tion o f juvenile court, 48 AL'R2d 662.

Age o f child ut time o f alleged offense or 
delinquency, or at time iegal proceedings 
arc commenced, as criterion of jurisdiction 
of juvenile court, 89 ALR2d 506.
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See. -17.10.020. Investigation and petition, (a) Whenever a per­
son informs the court of the facts which bring a minor within tnis 
chapter, the court shall appoint a competent persoi or agency to mrke 
a preliminary inquiry and report for the information of the couit to 
determine whether the interests of the public or of the minor require 
that further action be taken. Upon the receipt of the report, the court 
may informally adjust or dispose of the matter without a hearing, or it 
may authorize the person huving knowledge of the facts of the cuse to 
file with the court a petition setting out the facts. Where the court 
informally adjusts or disposes of the matter, the minor may not be 
detained or taken into the custody of the court, and the matter shall be 
closed by the court upon adjustment or disposition.

(b) The petition and all subsequent pleadings shall be styled as
follows: "In the matter o f ....................................................a minor under
18 years of age." The petition may be executed upon the petitioner’s 
information and belief, and shall be verified. It shall include the 
following information:

(1) the name, address and occupation of the petitioner, together with 
the petitioner's relationship to the minor, and the petitioner’s interest in the matter;

(2) the name, age and uddress of the minor;
(3) a brief statement of the facts which bring the minor within this 

chapter;
(4) the numes and addresses of the minor’s parents;
(5) the name and address of the minor's guardiun, or of the person 

having control or custody of the minor.
(cl I f  the petitioner does not know a fact required in this section, the 

petitioner shall so state in the petition. (§ 5 art 1 ch 145 SLA 1957)
Cross references. — For the prelimi- Court. As lo the petition, see Children's 

miry inquiry referred to in (ul o f this sec- Rule 8. 
tiun, see Children's Rule-I, Alaska Rules of

NOTES TO DEC ISIONS

Distinction* between this section Cited in M OW . v. State, Ct App Op. 
und AS 25.2I.U I0. -  See Orunuto v No 95 (Kile No. -18-10), 045 P.2d 12?9 
Occhipinli, Sup. Ct. Op No. 1902 iKilc No. (1982!
37561, 002 I* 2d *142 (19791.

C o lla te ra l references. — 42 Ain *lur. ipient and Dependent Children, §5 13 to 
2d, Infants, 91 14 lo 17, 20. 22 el seq.; 47 .'13.
Ain Jur. 2d, Juvenile Court i und Dclin- 42 C J.S., Infants, §9 6, 93 et seq.

See. 47.lll.03U. Summons und custody o f minor, (a) After a peti­
tion is filed and after further investigation which the court directs, if

the person having custody or control of the minor has not appeared 
voluntarily, the court shall issue a summons which (1) recites briefly 
the substance o f the petition; (2) clearly states that at the hearing i l is 
possible that parental rights and responsibilities may be terminated 
forever and that the minor may at the hearing be committed to the 
Department of Health and Social Services for possible adoption; and (3) 
directs the person having custody or control of the minor to appear 
personally in court with the minor at the place and at the time set forth 
in the summons.

(b) In all cases under this chapter the minor, each parent of the 
minor and the guardian of the minor shall be given notice adequate to 
give actual notice of the proceedings and the possibility of termination 
of parental rights and responsibilities, taking into account education 
and language differences which are known or reasonably ascertainable 
by the petitioner or the department. The notice of the hearing shall 
contain all names by which the minor has been identified. Notice shall 
be given in the manner appropria under rules of civil procedure for 
the service of process in a civil action under Alaska lnw or in any 
manner the court by order directs. Proof of the giving of the notice shall 
be filed with the court before the pet tion is heard. The court may also 
subpoena the parent of the minor, or any other person whose testimony 
may be necessary at the hearing, A subpoena or other process may be 
served by a person authorized by law to muke 'he service, and where 
personal service ennnot be made, the court may direct that service of 
process be in a manner appropriate under rules of civil procedure for 
the service of process in a civil action under Alaska law or in any 
manner the court directs.

(c) I f  the minor is in such condition or t,urroundings thul the minor's 
welfare requires the immediate assumption of custody by the court the 
court may order, by endorsement upon the summons, that the officer 
serving the summons shall at once take the minor into custody and 
make the temporary placement of the minor which the court directs. (§ 
6 art I ch 145 SLA 1957; am S 1 ch 110 SLA 1960; am ii 6 ch 104 SLA 
1971; am § 9 ch 63 SLA 1977)
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NOTES TO DEC ISIONS

Editor'* note*. — H l.lt v. Stale, Sup. 
Ct. Op. No. 706 (K ile No. 11561, 487 P.2d 
°7 (1971) and John Doe v. Stale, Sup. Ct. 
Op. No. 707 (Kile No. 1240). 487 P.2d 47 
(19711, cilc-d below, were decided prior to 
the 1977 amendment to this section, which 
rewrote subsection (bl.

Thu child und h i* parents must 
receive nolicc which would lie deemed 
adcquale in n c iv il o r  c rim ina l p ro ­
ceeding. These requirements suggest that 
Alaska civil and criminal rules should he

looked to (or techniques of service on chil­
dren. RL Ii v. State, Sup. Ct. Op. No. 706 
(File No. 11561, 487 P.2d 27 (19711.

Persona l serv ice .upon tho child is 
requ ired . John Doe v. Stale, Sup. Ct. Op. 
No. 707 (Kile No. 1240), 487 P.2d 47 
(19711.

Notice, to comply with due process 
requirements, must be given su ffi­
c iently in advance o f  scheduled cou rt 
proceedings so that reasonable opportu­
nity to prepare will la- afT-rih-d 1(1.11 v
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Sec. 17.10.060, Waiver o f jurisdiction, (a) If the court finds at a 

hearing on a petition that there is probable cause for believing that a 
minor is delinquent und finds that the minor is not amenable to 
treatment under this chapter, it.shall order the case closed. After a case 
is closed under this subsection, the minor may be prosecuted as an 
adult.

tb) /Repealed. 9 8  ch 110 SLA 1967./
(c) /Repealed, § 8  ch 110 SLA 1967.]
tdl A minor is unamenable to treatment under this chapter if the 

minor probably cannot be rehabilitated by treatment under this chap­
ter be fore reaching 20 yeurs of age. In determining whether a minor is 
unamenable to treatment, the courl rnuy consider the seriousness of 
the offense the minor is alleged to have committed, the minor's history 
of delinquency, the probable cause of the minor's delinquent behavior, 
and the facilities available to the division of youth and adult uuthority 
for treating the minor.

(e) A person who has been tried as an adult under this section, or the 
Department of Health and Social Services on the person's behalf, may 
petition the superior court to seul the records of all criminal pro­
ceedings, except traffic ofienses, initiuted against the person, and ull 
punishments assessed against the person, while the person was a 
minor. A petition under this subsection may not be filed until five years 
after lhe completion of the sentence imposed for the offense for which 
the person wus tried os un adult. If the sup,,.ior court finds that the 
punishment assessed against the person has had its intended 
rehabilitative effect, the superior court shall order the record of pro­
ceedings und the record of punishments sealed. Sealing the records 
restores civil rights removed because of a conviction. A person may not 
use these sealed records for uny purpose except that the court muy 
order their use for good cause showi. v  may order their use by an officer 
of the courl in making a presentencing report for the court. (8 9 art I 
ch 1-15SLA 1957;am 8 1 ch 118SLA 1962; am SS 3,8ch 110SLA 1967; 
am S 6 ch 101 SLA 1971; am 5 13 ch 63 SLA 1977)

CriiHH references. — Fur hearings See ulsn, Cliildi mi's Hull- 3, Alaska Rules 
liefnr e tin- juvenile court, self AS 47.10.070. rrf Courl.

NOTES TO DECISIONS

Non-crltiiliu il Irvn lim -n l o f e liilil 
o ffenders is to Ire ru le . 'l ire statutory 
framework for dealing with child ollemlers 
contemplates tli.-d non.criniinal treatment 
is to lo- the rule .uid odull criminal disposi- 
lion tile exception. In re i' l l . Sup. Cl. Op. 
No. 857 ll-Tle No 15331, 5 0 1 P.I'd 8.77 
(10721.

Section provides menus to determ ine 
unit nubility lo  Iren ln icn l nviillu lite fu r

child offenders. — The waiver procedure 
set out in tliis section und in Pule o f Cliil- 
dic-n’s Procedure II provides the means by 
which the children's court judge deter- 
mines, prior to adjudicating the delin­
quency petition, that un accused child is 
not u suitiddu subject for the treatment 
uvnllnlde for child offenders. In re P.M., 
Sup. Et. Op. No. 857 (l-'ilc No. I53H>, 507 
P 2d 877(19721
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The court's au thority to impose u 

pcnul sentence on a juven ile  Is lim ited 
under the strict procedures o f subsections 
la) and (d) and Children's Rule 3. B.A.M. v, 
State, Sup. Ct. Op. No. 1104 (Kile No, 
21441, 528 P.2d 4.77 (19741.

A m inor may move to waive ch il­
d ren's cou rt ju risd ic tion  pursuant lo  
subsection to). M.O.W. v. State, Cl. App. 
Op. No. 95 (File No. 4846), 6-15 P.2d 1229 
(1982).

A m inor u nder the age o f  18 cannot 
"e lect" lo  be tried as an adu lt. M.O.W. 
v. State, Ct. App, Op. No. 95 (File No. 
4846). 645 P2d  1229(1982).

Where no w aiver hcoring  has been 
conducted, tho cou rt has no au thority 
to sentcnco a delinquent child as on 
adult B.A.M. v. Stute, Sup, C l. Op. No. 
1104 (File No. 2144), 528 P.2d 437 (1974).

Before treating a juvenile as an udult, 
the court must first conduct a waiver 
hearing. B.A.M. v. Stale, Sup. Ct. Op. No. 
1104 (File No. 21441.528 P.2d 437 (1974).

Option ava ilab le  lo  prosecution 
ubscnt wu lver, — A proceeding in chil­
dren's court, which is limited lo the dis­
positions set forth in / S  47.10.080(b), is 
the only option available to thu prosecu­
tion absent waiver under suhscction (ul of 
this section, und the standards established 
in subsection (u) are sufficiently clear lo 
prevent arbitrary enforcement. M.O.W. v. 
State, Ct. App. Op. No. 95 (File No. 48-10), 
675 :'.2d 1229(1982).

Hut hearing is nu tc rim inu l in nuturo.
— A waiver hearing is not criminal in 
nature and is dispositionul, rather than 
adjudicatory. N.P.A. v. State, Sup. Ct. Op. 
No. 2005 (File No. 4618), 607 P.2d 599
(1979).

And right to attend may bo waived.
— Although a minor bad a constitutional 
right to attend her waiver hearing, she 
v *—d that right when she voluntarily 
f  , :i l to appear u l the hearing by refusing 
11 waive extradition from unothcr stute. 
i (.1 .A. v. Stute,Sup. C l. Op. No. 12005(Kile 
h „ . 7618), 607 P.2d 599 (19791.

Findings necessary to ju s tify  waiver.
— To justify waiver, the children's court 
judge must find, ou sufficient evidence, 
that probable cause is established at the 
hearing for believing that tile child 
committed the ad  with which he wus 
charged in the petition und which if 
committed by un adult would constitute a 
crime and the child is not amenable lo the 
treatment provided under this article In 
re P.M.. ' up. Ct. Op. No. 857 (File No. 
15381, 504 P.2d 837 (19721.

As a prerequisite to criminal prosecu­
tion, the children's court must find not 
only that the child is properly accused tiut 
also that hu would not he receptive to the 
rehabilitative programs available lo the 
court. In re P.M., Sup. Ct. Op No 857 i Kile 
No. 1538), 504 P.2d 837 (1972).

The inability to predicate a plan fur a 
defendant during the short time 
remaining before his 19th birthday 
coupled willi the obvious need of 
treatment us disclosed by the record may 
be sufficient lo justify a waiver to ndnlt 
jurisdiction. In re P H., Sup. Ct, Op No. 
857 (Kile No 1538). 594 P.2d 837 (1972).

The court may close out the case as u 
juvenile mutter only upon finding cause lo 
believe that the minor is delinquent und 
that the minor is not amenable to 
treatment. B.A.M. v. Slate. Sup Ct. Op. 
No. 1104 (F ile No. 21441, 528 P.2d 437
(1974).

A court must find that there is probable 
cause to lielicve that the minor is delin­
quent and that the minor is not amenable 
to treutinent before jurisdiction rnuy tie 
waived. In re J H.B., Sup. Ct, Op No 1626 
(File No. 2947), 578 P.2d 146 (1978).

Subsection (cl) is c lea r un ils  fucc Hint 
age 20 is thu p rope r uge fo r 
determ ining whether u m inor is 
amenable lo treutment. In re F.S.. Sup. 
Ct. Op. No. 1756 (F ile No. 4015), 586 P.2d 
607 (19781.

Ttie 1977 amendments o f (his seilnui 
and 47.10.080 show that i l is the legisla­
ture's intent that uge 20 is the age to he 
used in determining the amenability 
issue. In re F.S., Sup. Ct. Op. No. 1756 
(File No. 4015). 586 P.2d 607 (19781.

Binding advance consent lo  
treatment. — In order lo give effect uf the 
legislature’s intent thul u court may con­
sider treatment until age 20 in 
determining waiver o f juvenile jurisdic­
tion, i l is nci assary that flic judge lie able 
to evaluate it Hie time o f Hie waiver 
hom ing whet), -r thu juvenile will in fact 
be avuiluble for treatment. It is not IH.s■ 
sible for the judge lo  know this unless the 
child can give binding consent nl tin- time 
o f the Inuring. State v. F .l, A . Sup. C l. ( >p. 
No. 21171 (File Nu. 4333), 608 P.2d 12 
(19801.

Tile portion o f lhe opinion in In re F.S., 
Sup. Ct. Op. Nu. 1756 'File Nu. 40151, 586 
l ’ .2d 607 (197HI that held that n minor in 
a waiver hearing could not give u binding 
advance consent lo treatment beyond age 
19 was mistaken. State v. F.l,.A ., Sup t ’ t. 
Op. No. 2011 I File No. 4333), 608 P 2d 12
(1980)
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Waiver ileeiblun without testimony 

u f psychologist o r  psychiatrist. — A 
waiver o f juvenile jurisdiction decision con 
l>c miiile without the testimony uf a psy­
chologist or psychiatrist, since such testi­
mony is germane to at most two o f the four 
l.ictnrs set out in subsection (dl o f this sec­
tion. and not a ll four o f those fads need be 
determined adversely to the youth to 
warrant waiver o f juvenile jurisdiction. In 
re J R . S r i .  Ct. Op. No. 21(55 (K ile No. 
5194), 616 i'.2d 865 (19801.

There is no cunflict between subsec­
tion (d ) nnd AS -17.10.0S()(b)(l). In re
F.S., Sup. Ct. Op. No. 1756 (File No. 4015), 
586 P.2d 607 (1978).

The inconsistency between subsection 
(dl o f this section and 47.10.080(b)(1) that 
existed prior to the 1977 amendments to 
these sections hus been eliminated in that 
subsection (di now provides that the 
determinative age is 20 and AS 
47 .10080 ib i(ll provides that the maxi­
mum limitation o f confinement o f minors 
is to the uge o f 20. In ro F.S., Sup. Ct. Op. 
No. 1756 (File No. 4015), 586 P.2d 607 
(19781.

Factors to be considered in judging 
seriousness o f  alleged offense. — In 
judging (he seriousness o f the alleged of­
fense, the children's court judge may con­
sider not only the typo o f crime charged 
but ulso tlie circumstances surrounding its 
commission, the factors leading lo delin­
quency, history o f delinquency, and 
facilities uvuilablo for rehabilitation. In re 
P H., Sup. Ct. Op. No. 857 (File No. 1538), 
501 P.2d 837 (1972).

The nnienuhility decision rests in the 
sound discretion o f the children's 
c ou rl judge. In re P H., Sup. Ct. Op. No. 
857 ( File No. 1538), 6 0 1 P.'2d 837 (1972); In 
re F.S., Sup. Ct. Op. No. 1756 (File No. 
•10151, 680 P.2d 607(1978).

Hut tile latitude a ffo rded  him is nut 
unbounded. Tho proper exorcise i f  that 
discretion must bo predicated not only 
upon procedural regularity sufficient to 
satisfy lhe basic requirements o f duo pro­
cess bet also on n full inquiry inlo the 
amenability issue. In ro P H., Sup. Ct Op. 
No 857 (File No. 1538). 501 P.2d 837 
(19721.

Tin- (r ia l cou rt must make- un eviden­
tia ry record  und moke w ritten findings 
o f file!, as required by Children's Rule 
ill III, us lo  curb o f these four f  * jrs  -rnunci- 
uli-d in subsection (d). Jn re . .S,, Sup. Ct. 
Op. No. 1756 (File No. 40 )5 ), 586 P.2d 607 
(1978).

These findings must he supported by 
substantial eviilen re . In ro K.S., Sup, Ct.

Op. No. 175(51 File No 40151,68(5 P.2d 607 
119781.

Substantial evidence must he presented 
before jurisdiction may be waived. O i l .  v. 
Stole, Sup. Cl. Op. No 1396 (File No. 
28371, 561 P 2d 294 (19771.

Dused on •hcsc findings, the tria l 
court, within its sound discretion, 
must make u decision as la Hie minor's 
amenability lo treutment. In re F.S., Sup 
Ct. Op. No. 1756 (File No. 4015), 586 P.2d 
607 (1978).

Factors (o  he considered in 
determ ining a inenubilily , — Subsection 
(dl o f this section suggests four factors 
which may be considered by the court 
when inquiring into Hie umenability issue:
(1 ) the seriousness o f the ofTense; (2) the 
delinquency o f the minor; (3) the probable 
cause of thu delinquent behavior, and (4) 
Hie facilities available for the treating o f 
the minor. J.W .H. v. Stute, Sup. Ct, Op. 
No. 1708 (File No. 3812), 583 P.2d 227 
(1978).

A ll fou r factors listed in subsection 
(d) need not hu resolved oguinst the 
child to ju s tify  waiver. Nor is there 
value in requiring the children's court to 
make an arithmetic calculation as to Hie 
weight to he given each factor. In re P.H., 
Sup. Ct. Op. No. 857 (File No. 1538), 504 
P.‘2d 837 (1972),

Hut there must he a thorough exam­
ination o f  the child , his background 
and a lternative strategics o f  rchuh lli. 
lo tion  short o f adult criminal treatment. 
Lacking suck an examination, tho chil­
dren's court lias no evidentiary basis for 
the decision. In re P.H., Sop. Ct. Op. No. 
857 (File No. 1538), 504 P.2d 837 (1972);
I ) . I I . v. State, Sup. Ct. Op. No. 1396 (File 
No. 2837), 561 P.2d 294 (1977).

Though the standouts for determining 
amenability to treatment through the chil­
dren's court luck explicit definition it is 
cleur from thu statute that the court in 
most cases must go beyond tlie circum­
stances surrounding tho alleged delin­
quent acts und the ago o f the child. In r> 
P I I . .  Sup. Cl. Op. No. 857 (File No. 1538), 
504 l*.2d 837 (1972).

Even (hough (lie children's court may 
have ir,dependent knowledge concerning 
children's treutment programs and 
facilities, it is necessary ie make the exis­
tence and evaluation o f suih programs n 
part uf the waiver proceedings to cnulilc 
proper review by the supreme courl. Ill re 
P H., Sup. C l. Op. No. 857 iKilu No 1538), 
504 l ’ .2d 837 (1972).

At u waiver hearing there must ire u 
thorough pkiimimiliiiii o f ( I i  i In- probable
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cause for believing that the child 
committed the act with which he war 
charged and (2 ) Hie amenability o f the 
chiid to juvenile treatment. R J .C . v. State, 
Sup. Ct. Op. No. 1022 (File No. 2038). 520 
P.2d 806 (1974).

In Hie absence o f such un examination 
there is no evidentiary basis for a waiver 
decision. R J .C . v. S late, Sup. Ct. Op. No. 
1022 (Filo No. 2038). 620 P 2d 806 (1974); 
J.W .H. v. State,Sup. Ct. Op. No. 1708(File 
No. 3812), 593 P.2d 227 (1978).

The record  must d isclose the exis­
tence und eva luation  o f the ava ilab le  
children's treatment p rog ram s in all 
future cases in order to establish thn 
validity o f the hearing. R J .C . v. State, 
Sup. Ct. Op. No. 1022 (File No. 2038). 520 
P.2d BOG (1974).

Tho constlluUona l p rerequ isites fo r 
u va lid  wuiver o f juven ile  cou rt 
treatment ore reflected in Rule o f Chil­
dren's Procedure 3 which guarantees the 
child a hearing before the children'a court 
judge alter adequate notice thereof, coun­
sel at the hearing who has had accec., to 
records and rcporta relevant to issues 
before the court, and a statement o f 
reasons accompanying the waiver order, 
In re P .H ., Sup. C l. Op. No. 857 (Filo No. 
1538), 504 P.2d 837 (1972).

Compliance with R u le  c f Ch ild ren ’s 
P rocedure 3(h) Is essential to insure 
that lhe waiver hcuring is not a "mere 
ritua l" and to provido a meaningful busi3 
for review. R J .C . v. Slate, Sup. C l. Op. No. 
1022 (F ile No. 2038), 520 P.2d 806 (1974).

The w aiver hearing is a c ritica lly  
im portant stage in crim ina l prn- 
cccdings against a child. In re P.H., Sup. 
CT. Op. No. 857 (File No. 1538), 604 P.2d 
837 (1972).

At stoke at u child's waiver hearing is 
(ho statutory promise o f special 
rehabilitative treatment in lieu o f tho 
harsher sanction o f criminal conviction. 
Because the consequences o f waiver are 
grout, the hearing must measure up to the 
essentials o f due process and fair 
treatment. In re P.H., Sup. C l. Op. No. 857 
(File No. 1538). 504 P.2d 837 (1972).

The invcstigulinn at u waiver 
hearing ennnot be a mere ritu a l. In re 
P H., Sup. Ct. Op. No. 857 (File No. 1538), 
601 P.2d 837 (1972).

There must be u hearing which mca- 
surca up to the essential o f  due process 
und fa ir treatment. R J .C . v. State, Sup. 
Ct. Op. No. 1022 (File No. 2038), 520 P.2d 
806 (1974); J.W .H . v. Stale, Sup. Ct. Op. 
No. 1708 (File No. 3812), 583 P.2d 227
(11)78).

The right o f con fron tation  applies to 
children's proceedings in which Hit- child is 
c'uarged with misconduct for which lie may 
lie incarcerated. In re P.H., Sup. Ct. Op. 
No. 857 (File No. 1538), 504 P.2d 837 
(19721.

W aiver w ithout hearing k  denia l o f 
due process. — To waive children's court 
jurisdiction without a hearing or opportu­
nity for adversary prcsentotion is u denial 
o f fair process. In re P H., Sup. C l. Op. No. 
857 (File No. 1538), 504 P.2d 837 (1972).

As is w aiver w ithout substantia l evi­
dence o f  unamcnnbilily lo  treatment.
— To waive children's court jurisdiction 
without substantial evidence having been 
presented that the child is unamenable to 
juvenile rehabilitation programs is denial 
o f fa ir process. In re P.H., Sup. C l. Op. No. 
857 (File No. 1538), 501 P.2d 837 (1^72).

The p rop e r standard o f p ro o f as to 
tho amenability o f a mine) to treutment is 
the "preponderance o f the evidence" stan­
dard. In re F.S., Sup. Ct. Op. No. 1756 (File 
No. 4015), 586 p.2d 607 (1978).

P robab le  cause determ ination 
cannot be based un hearsay testimony.
— The probable cause determination o f a 
court at a wuiver hearing concerning juve­
niles cannot he haHed upon hearsay testi­
mony. In re P.H., Sop. Ct. Op. No. 857 l File 
No. 1538). 604 P.2d 837 (1972).

Exclusion o f testimony held p roper.
—  Although prolTered testimony was 
relevant to the amenability issue, the 
superior court did not abuse ils discretion 
in excluding it because its prejudicial 
impact outweighed its probative value. In 
re F . " , Sup. C l, Op. No. 1756 (File No. 
4016), 586 P.2d 607 (19781.

Insu ffic ient evidence, — Where tho 
court hud little information concerning tlie 
probable cause o f the minor's delinquent 
behavior, it wus aware only o f tlie nature 
o f the ofTcnses, o f tlie fuel that the minor 
was apparently not in need of funds, and of 
his statement Hint he regarded tlie com­
mission o f the crimes as a game, this infor­
mation wus insufficient to satisfy the 
requirements o f this subsection. D.H. v. 
Stute, Sup. C l. Op. No 1396 (File No. 
2837), 561 P.2d 291 (19771.

Wuiver hearing did not comply with 
Hie gtnndnrds set fo rth  In this section 
and Rule of Children’s Procedure 3. R J .C . 
v. Stale, Sup. Ct. Op. No. 1022 (File No. 
2038), 520 I>.2d 806 (19741.

T ria l court's conclusion thu l m inor 
wus amcnublu to treatment was abuse 
o f discretion. — See In re F S., Sup. Ct. 
Op. Nu. 1756 (File No. 4015), 58G P.2d C07 
(1978).
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Prosecution fu r joy rid ing . One 

under 18 years ul uge could lie 'lunged, 
p ro-icu lid mid scnlcmcd in llu- dial m l 
m u ll, as an adult, fur a misdemeanor vio- 
laliun u f Alaska's "joyrfdilig" s la lu le . 
farmer AS 2's ,1501 Ol.i), hefure there li.ul 
lieen an order hy the superior court 
waiving the latter court's juvenile jurisdic­
tion. S late v G .I. U., Sup. Ct. Op. No I7«fi 
(Kile No. 2u78i. 51)0 l».2d 65 (19791.

Applied in State v. Jensen, C l. App. Op

No. 126 (Kile No 58791, 650 l ‘ .2d 422 
119621.

Quoted in Henson v Stale, Sup Ct. Op. 
No 1590 I Kile No. 3024). 576 l»2d 1352 
11978).

(Jili'il in E .L .l. e .S ta le ,Sup.C t.Op . No. 
1540 (Kile No, 337 *1, 572 !>.2d 787 (19771; 
S late v. R.H., Ct. App. Op. No. 375 (Kile 
No 77081, P.2d 11984); Brower v. 
S ta le ,C l. App. Op. No. 381 (Kile No.7«lfi), 

P.2d (1984).

Sec. 47.10.070. llenrings. The court may conduci the hearing in an 
informal manner in the courtroom or in chambers. hearing may be 
held before u young adult advisory pnnM in accordance with AS 
47.10.075. The court hull give notice of the htarir>r »o the department 
and it may send a r, - rescntative to the hearing. The court shall also 
transmit a copy of the petiti jn to the department. The representative 
of the department may also he heard at the hearing. The public shall 
be excluded from the heuring, but the court, in its discretion, may 
permit individuals to attend a hearing, if their attendance is compat­
ible with the best interests of the minor. Nothing in this section may 
be applied in such u way as to deny a child's rights to a public trial and 
to u trial byjury. <S 10(1) urt 1 ch 145 SLA 1957; am 5 1 ch 49 SLA 1966; 
am § 53 ch 71 SLA 1972)

C ross references, — For waiver 
hearings, see AS 47.lfl.OGO.

Editor's notes. — John Due v. Stale. 
Sup. Ct. Op. No 707 (File No. 1240), 487

P.2d 47 (19711 and HI.H v. State, Sup. Cl. 
Op. No. 706 (Kile No. 1156), 487 P.2d 27 
(1971), cited below, wo1- decided prior lo 
the 1972 amendment 11 this section.

NOTES TO DEC IS IONS

Constitutiona lity . — See In re tiunll, 
387 U.S. 1, 87 Sup Ct. 1428. 18 l „  Ed 2d 
527 (1967), discussing due process require­
ments in juvenile delinquency pro­
ceedings.

Constitutional requirements apply 
to ch ild ren . It l.lt v. State, Sup. C l. Op. 
No. 706 (F ile No. 1156), 487 !\2d 27 
(19711.

lienee , sla tes must a ffo rd  juvc is  
due p rocess o f  law  in delinquency p ro ­
ceedings Unit might result in the child's 
incarceration, und accordingly juveniles 
lined lie uMuidcd lhe right to he rep­
resented hy counsel, must he given proper 
and lonely mil ice, must he given the rigid 
o f cnnliniitatinn iiinl crossex.iminnliuu o f 
witnesses, and afforded the privilege 
against se lf iiimininntioit. John Doe v. 
State,Slip Ct.Op No. 7 0 7 (F ileNo 24111, 
487 I ’ .2d 4 7 (19711.

While the U.S. Supreme Court has not

held that children must be ufforded due 
process rights in the prc-adjudiration 
stages o f the juvenile process, the Alaska 
supreme court believes that due process 
safeguards are necessary not only at the 
adjudicative hearing, hut nl any stage 
which may result in deprivation o f tho 
child's liberty. John Doe v. Stale. Sup. Ct. 
Op. Nu. 707 (File No. 2240), 487 P. 2d 47 
(19711.

The extension lo  ch ild ren o f 
fundamental constitutional rights does 
not mean a total substitution o f the uilult 
criminal model for the present children's 
m arl system. John Doe v. S late, Sup. C l. 
Op. No. 707 (File No. 1240), 487 l ‘ .2d 47 
(197)).

The prob lem s o f pre-adjudication 
trca lm eiit o f juven iles nre unique lo lhe 
juvenile process; hence, what ia held with 
regard to the procedural requirements at
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the adjudicatory stage has no necessary 
applicability to other steps o f the juvenile 
process. John Doe v. S late, Sup. Ct. Op. 
No. 707 (F ile No 1240), 487 P.2d 47 
(1971).

I)uc process standards must be 
observed at a dctci.don inqu iry  since it 
may result in the deprivation o f the child's 
liberty. Due process requires at the very 
least that detention oracrs be based on 
competent, sworn testimony, that the child 
have tho right lobe represented by counsel 
at the detention inquiry, and that the 
detention order state with particularity 
the facts supporting it. John Doe v. State, 
Sup. C l. Op. No. 707 (F ile No. 12401, 487 
P,2d 47 (1971).

Incarceration , when applied to ch il­
d ren, is a taking o f  lib e rty  under the 
14th amendment, regardless o f 
benevolent-sounding labels. R l,R  v. State, 
Sup. Ct. Op. No. 706 (F ile No. 11561, 487 
P.2d 27 (19711.

The due process clause o f lhe 14lh 
amendment applies when a child is 
charged with misconduct for which he may 
be incarcerated in an institution, 
regardless o f the labels o f the adjudication 
and institution, so the child is entitled to 
notice o f churgcs, counsel, confrontation 
and cross-examination, and (ho privilege 
againsl self-incrimination. K l.R  v. State, 
Sup. Ct. Op. No. 706 (F ilo No. 11561, 487 
P.2d 27 (1971).

The right to grand ju ry  indictment is 
not so fundamental that due process is 
olTendcd by alternate methods for 
instituting children’s proceedings where 
the child is charged with having violated n 
criminal statute. John Doe v. State, Sup. 
Ct. Op. No. 707 (File N ). 1240), 487 P.2d 
47 (1971).

Children who are charged wilh acts 
which would he chargeable only by grund 
jury indictment, i f  committed by an adult, 
need not be indicted by n grand ju ry . John 
Doe v. State, Sup. Ct. Op. No. 707 I File No. 
1240). 487 P.2d 47 (1971).

Child ren are constiliitiunu lly enti­
tled to ju r y  triu l in (he udjudicutivo 
singe o f  ll delinquency proceeding. 
However, due to the uniqueness o f some 
facets o f the procedures governing chil­
dren’s courl proceedings and the potential 
damage which may accrue to the child hy 
u public tr ul, the child should first consult 
wilh his counsel and his parents or guard­
ian when appropriate, and then affirma­
tively assert the right lo u tria l by jury 
before it is finally granted R l.R  v. Stale, 
Sup. Ct. Op. Nu. 706 (F ile No. 1156), 487 
l ’ .'Jd 27 (19711. Ilu l see McKeiver v.

Pennsylvania, 403 U.S 528, 91 S. Ct. 
1976, 29 I,. Ed. 2d 647 >19711. in which i l 
was held Unit triul by jury in the juvenile 
court's udjudicative stage is not a 
constitutional requirement.

Whenever a child In u delinquency pro­
ceeding is charged with acts which would 
he a crime, subject to incarceration if 
committed hy an adult, Alaska Const., art. 
I, 9 11, guarantees him the right to ju ry 
trial. To the extent In re White, Sup. Cl. 
Op. No. 507 (File No. 10131, 445 P.2d 813 
11968) (subsequently overruled, in re O.K.. 
Sup. Ct. Op. No. 7 9 6 1 File Nos, 1627, 1054, 
1674), 497 P.2d 914 (1972l| is inconsistent 
with this opinion, it is overruled. It l.lt v. 
Stale, Sup. Ct. Op. No. 7061 File No. 1156), 
487 P.2d 27 (1971).

The purposes o f the right to ju ry  tria l, 
such as protection against the corrupt or 
overzcalous prosecutor and against the 
compliant, biased, or eccentric judge, 
apply as much in children's cases as in 
adults' cases. IlLR  v. State, Sup. C l. Op. 
No. 706 (File No. 1156). 487 P.2d 27 
(1971).

I f  (ho child waives ju ry  tria l, the 
state may not requ ire it, hut jury (ria l 
shall be provided only on deniund. R l.R  v. 
Stale, Sup. Ct. Op. No. 706(F ileNo. 1156), 
487 P.2d 27 11971).

Thu Hammonds test of wuiver 
lliamtnonda v. State, Sup Ct. Op. No, 483 
(File No. 828), 442 P.2d 39 (19 f ” 'l, applies 
to infants us well os adults. V “  conse­
quences o f uppliculian will difier for 
infants, because some decisions can he 
"knowingly und intelligently" made only 
hy pursAns uf fu ller knowledge und matu­
rity. An infant not advised by an attorney 
could make few knowledgeable and intelli­
gent decisions ubuut whether to wuivo 
rights injudicial proceedings. On tlie olliei 
hand, in ureas where un adult ordinarily 
delegates to his ulturney decision-making 
authority, us in deciding whether tu object 
to introduction uf evidence, the compe­
tence o f the ulturney rather tliun of the 
client generally determines whether 
waivers satisfy the Hammonds criteria. 
R l.R  V. Stale, Sup. Ct. Op. No. 706 (File 
Nu. 1156). 187 P.2d 27 (19711.

The right lo  counsel extends to ch il­
d ren charged with delinquency. R l.R v. 
State,Sup. Ct. Op. No 706 (File No. 1156), 
487 i ’ .2d 27 I ’.J71).

A juvenik must be afforded the right tu 
be represented by counsel ut the delin­
quency proceeding, and a denial of that 
right violates due process. John Doc v. 
Stale,Sup. Ct. Op. No. 707 (File No. 12401, 
•187 I ’ 2d 47 0  9711
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Right In rv ilM lllllllIc  lime In p repare 
fo r Iriu l. — It is unquestionable that the 
right to the assistance u f cnunscl of 
necessity includes thecancomitont right to 
hove a reasonable time in which lo prepare 
fo r  trial. John Doe V. Slate. Sap C l. Op, 
No 707 (File No. 1210), -187 I ’ 2d 17 
(1971).

While un adult defendant in n criminal 
case must he brought lo trial within a rea­
sonable time, due process require i that he 
may not be brought to trial too soon. He 
must be given a reasonable time to consult 
with his counsel and lo prepare his 
defense. John Doe v. State, Sup Cl  Op. 
No. 707 I File No. 1240). 487 P.2d 47 
(1971).

This section p rovides fo r  the exclu ­
sion o f  lhe pub lic from  ch ildren's 
hearings. R l.R  v. State, Sup. Ct. Op. No. 
706 (F ile No. 1156), 487 P.'2d 27 (19711.

Rut such p rovision  invo lves on ly 
persons whose presence is not desired 
hy child. — The area o f discretion in lhe 
rule, where the court may refuse lo open 
the hearing, involves persons whose 
presence is not desired hy the child. ItI.K  v. 
Si sic, Sup. Ct. Op. No. 706 (File No 1156), 
48 . P.2d 27 (1971).

It is .->0 nhuse o f discretion for tho court 
to refuse h-bnilluncc lo individuals whose 
presence is favored hy the child, except in 
special circoms- mces such as tlie 
unavailability o f a cour'room suffi^'cally 
large to hold a ll (he individuals whose 
presence is suuglil. R l.R  v. State, Sup. C l. 
Op, No. 706 (File No. 1156), 487 P.2d 27 
(1971).

I f  the child or his guardian ud litem

wants the press, friends, or others lo  he 
flee to attend, then the hearing must be 
open to them. R l.R  v. Slate, Sup. Ct Op. 
No 706 (File No. 11561, 487 l'.2d 27 
, 19711.

As children are guaranteed tho right 
to u public tria l by the A lasku Consti­
tution. R l.R v. State, Sup. Ct. Op. No. 706 
(File No. 1156), 487 P.2d 27 (1971).

Due process requires that children have 
(he right to a public triul by ju ry where 
they ere charged wilh acts which would be 
a crime ifemnmitted by an adult. John Doe 
v. State, Sup C l. Op. Mo. 707 (File No. 
1240), 487 F.2d 47 (19711.

The fundamental constitutional right o f 
public trial by ju ry  must bo afforded chil­
dren in delinquency adjudication pro­
ceedings, in spite o f the possible 
interference wilh the benevolent motives 
o f the children’s court system which have, 
in the past, justified denial o f those rights. 
John Doe v. State, Sup. Cl. Op. No. 707 
(File No. 12101, 487 I ’ .2d 47 (1971).

The reusons for lhe constitutional guar­
antees o f public trial apply as much to 
juvenile delinquency proceedings n3 to 
adult criminal proceedings. R l.R  v. Stale, 
Sup. Ct. Op. No. 706 (File No. 1156), 487 
l ‘ .2d 27 (1971).

Delinquency must he proved beyond 
u reasonable doubt under the due pro­
cess clause of the 14th amendment. RLR v. 
Stale, Sup. Ct. Op. No. 706 (File No. 1156), 
487 I*.2d 27 (1971).

Cited in In re P.N.. Sup C l Op. No. 
1127 (F ile No. 21911, 533 P.2d 13 (1976); 
M O W. v. Statu, Ct. App. Op. No. 95 (File 
No. -1846), 645 P.2d 1229 (1982).

C o lla te ra l references. — Power of juvenile delinquency proceedings, 43 
juvenile court to require testimony by chil- AI.R2J 1128.
drerr, 151 AI.R 1229. Degree o f proof in juvenile delinquency

Applicability o f rules o f evidence in proceedings, 43 ALH2d ! 138.

Sec. ‘17,10.075. Young adult advisory panels, (u) Unless the 
minor objects, tlie court may select a young adult advisory panel to 
hear the case and advise the court or a recommended judgment and 
order. The court may consider any of tlie panel recommendations in 
making ils judgment and order in the case.

(hi T.'.o principal of each high school shall submit annually to the 
court a list of the students enrolled in grades 10, 11 and 12. The court 
shall determine the method of selecting the members of each panel.

(c) A student shall he excused Irom attending school while serving 
as a panel member. A student, may not serve more than once each year on a panel.

(d) A student shull be excused from service as a panel member if the 
student submits a written request to the cow I indicating the reason for 
not wishing to serve. (§ 2 ch 49 SLA 1966)

Legislative h istory reports. — For
report on ch. 49, SLA 1966, see 1966 House 
Journal, p. 62.

Sec. 47.10.080. Judgments and orders, (a) The court, at the con- 
clusii i or the hearing, or thereafter as the circumstances of the case 
may squire, shall find and enter a judgment that the minor is or is not 
uclinquent or a child in need of aid.

(b) I f  the court finds that the minor is delinquent, it shall
(1) order the minor committed to the Department of Health and 

Social Services for a period of time not to exceed two years or in any 
event extend past the day the minor becomes 19, except that the 
department may petition for and the court mey grant in a hearing (A) 
two-year extensions of commitment which do not extend beyond the 
child’s 19th birthday if the extension is in the best interests of the 
minor and the public; and (B) an additional one-year period of supervi­
sion past age 19 if continued supervision is in the best interests of the 
person and the person consents to it; the department shull place the 
minor in the juvenile facility which the department considers appropri­
ate and which muy include a juvenile correctional school, detention 
home, or detention facility, the minor may be released from placement 
or detention and placed on probation on order of the court and may also 
be released by the department, in its discretion, under AS 47.10.200;

(2) order the minor placed on probation, to be supervised by the 
department, and released to the minor’s parents, guardian, or a suit­
able person; if thu court orders the minor placed on probation, it may 
specify the terms and conditions of probation; the probation may be for 
a period of time, not to exceed two years and in no event extend past 
the day the minor becomes 19, except that the department may petition 
for and the court may grant in a hearing

(Al two-year extensions of supervision which do not extend beyond 
the child’s 19th birthday if the extension is in the best interests of the 
minor und the public; und

(B) an additional one-year period of supervision past age 19 if thu 
continued supervision is in the best interests of tho person and the 
person consents to it;

(3) order thu minor committed to the department and placed jin 
probation, to he supervised by the department, and released to the 
minor’s parents, guardian, other suitable person, or suitahlc 
nondelenbon setting such as a family home, group care facility, or child 
care facility, whichever Hie department considers appropriate to imple­
ment 111 > treatment plan of the predisposition report; if the court orders 
the minor placed on probation, it may specify the terms and conditions

§ ‘17,10.080 W e l f a r e , S o c ia l  S e r v ic e s  a n d  I n s t it u t io n s  § 47.10.080
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of probation; the department may transfer the minor, in the minor's 
best interests, from one of the probationary placement settings listed 
in this paragraph to another, and the minor, the minor’s parents or 
guardian, and the minor's attorney are entitled to reasonable notice of 
the transfer; the probation may he for a period of time, not to exceed 
two years and in no event extend past the duy the minor becomes 19, 
except that the department may petition for and the court may grant in a hearing

(A) two-year extensions of commitment which do not extend beyond 
the child’s 19th birthday if the extension is in the best interests of the 
minor and the public; and

(B) an additional one-year period of supervision past age 19 if the 
continued supervision is in the best interests of the person and the 
person consents to it; or

Ml order the minor to make suitable restitution in lieu of or in 
addition to the court's order under (1), (2) or (3) of this subsection,

(5) order the minor committed to the Department or Health and 
Social Services for placement in an adventure-based education pro­
gram established under AS -17.21.020 with conditions the court con­
siders appropriate concerning release upon satisfactory completion of 
the program or commitment under (1 ( of this subsection if the program 
is not satisfactorily completed.

(c) I f  the court finds that the minor is a child in need of aid, it shall
(11 order the minor committed to tlie department for placement in an 

appropriate setting for a period of time not to exceed two years or in any 
event past the date the minor becomes 19 years of age, except that thu 
department may petition for und the court may grant in a hearing (A) 
two-year extension!, of commitment which do not extend beyond the 
minor's 19th birthday if the extension is in the best interests of the 
minor and the public; and (B) un additional one-year period of supervi­
sion past age 19 if the continued supervision is in the best interests of 
lhe person and the person consents to it; the department may transfer 
the minor, in the minor's best interests, from one placement setting to 
another, and the m.n>.”  the minor's pirents or guardian and the 
minor's attorney are eniit'ed to reusonunlu notice of the transfer;

(21 order the minor released to the minor’s parents, guardian, or 
some other suitable person, and, in appropriate cases, order the 
parents, guardian, or other person to provide medical or other care and 
treatment; if the court releases the minor, it shall direct the depart­
ment lo supervise the care and treatment given to the minor, but the 
court may dispense with the department's supervision if the court finds 
that the adult to whom the minor is released will adequately care for 
the minor without supervision; the department's supervision may not 
exceed two years or in any event extend past the date the minor reaches 
age 19, except that the department may petition for and the court may 
grant in a hearing

(A) two-year extensions of supervision which do not extend beyond 
the minor's 19th birthday if the extension is in the best interests of the 
minor and the public; and

(Bl an additional one-year period of supervision past age 19 if the 
continued supervision is in the best interests of the person and tlie 
person consents to it; or

(3) by order, upon a showing in the adjudication by clear and 
convincing evidence that there is a child in need of aid under AS 
47.10.010(a)(2) as a result of parental conduct and upon a showing in 
the disposition by clear and convincing evidence that the parental 
conduct is likely to continue to exist if there is no termination of 
parental rights, terminate parental rights and responsibilities of one or 
both parents and commit the child to the department or to a legally 
appointed guardian of the person of the child, and the department or 
guardian shall report annually to the court on efforts being made to 
find a permanent placement for the child.

(d) An order issued under Ic) (3! this section authorizes the com­
missioner of health and social serv ...,es or a designee or the guardian of 
the person of the child to consent to the adoption of the child.

(e) If the court finds that the minor is not delinquent or a child in 
need of aid, it shall immediateiy order the minor released from the 
department's custody and returned to ' he minor's parents, guardian, or 
custodu-i, und dismiss the case

(f) A minor found lo be delinquent or a child in need of aid is a ward 
ol the state while committed to the department or the department has 
tlie power to supervise the minor's actions. Tlie court shull review an 
order made undur <b) or (c)(1) or (2) of this section annually, and may 
review the order more frequently to determine if continued placement, 
probation, or supervision, as it is being provided, is in the best interest 
of the minor and the public. The department, the minor, the minor’s 
parents, guardian, or custodian are entitled, when good cause is shown, 
to a review on application. If the application is granted, the courl shull 
afford these parties and their counsel reasonable notice in advance of 
the review and hold a hearing where these parties and their counsel 
shall be afforded an opportunity to be heard. The minor shall be 
afforded the opportunity to be present al the review.

(g) No adjudication under this chapter upon the status of a child may 
operuto to impose nnv of the civil disabilities ordinarily imposed by 
conviction upon a criminal charge, nor may u minor ufterward be con­
sidered a criminal hy the adjudication, nor may the adjudication be 
afterward deemed a conviction, nor may a minor be charged with or 
convicted of a crime in a court, except as provided in this chapter. Tlie 
commitment and placement of a child and evidence given in the courl 
are not udinissihlc as evidence against the minor in a subsequent case 
or proceedings in uny other court, nor does the commitment and 
placement or evidence operate to disqualify a minor in a future civil 
service .ixamiimtion or appointment in the stale.
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(III The (Icpmtini'nl shall pay all court costs incurred in nil pro­

ceed mgs in connection with the adjudication of delinquency under this 
chapter, including hearings which result in the release uf the minor.

(i) A minor, the minor's parents or guardian acting on the minor's 
hehalf, or the department may appeal u judgment or order, or the stay, 
modification, setting uside, revocation, or enlargement of a judgment 
or order issued by the court under this chapter, 

tj) I Repealed, 5 ItJcIi 63 SLA 1977.]
(k> In making its order under (c) of this section, the court shall 

consider the fact, if it is a fact, that the minor was being provided 
treatment by spiritual means through prayer in accordance wilh the 
tenets and practices of a lecognized church or religious denomination 
by an accredited practitioner of the church or denomination. (§ 10(k 
art I ch 145 SLA 1957; am § 2 ch 110 SLA 1960; am § 2 '.n 118 SLA 
1962; am Ii 1 ch 40 SLA 1967; am §§ 1— 1 ch 27 SLA 1970; am §5 12—15 
ch 245 SLA 1970; am § 6 ch 104 SLA 1971; um §§ 6, 7 ch 1 SLA 1972; 
am §§ 1,2 ch 125 SLA 1974; am S§ 1*1— 18,29 ch 63 SLA 1977; am § 6 
ch 86 SLA 1979)

C ross references. — For the slundurd 
of proof for findings under this section, see 
Children’s Rule 21, Alaska Rules of Court 
Sec also, Children's Rules 22 and 23.

Editor's notes. — Section 31, ch. 63, 
SLA 1977 ,provides:"Section |C o flli is  Act 
has the effect o f adding to . le court's 
responsibilities when holding a review 
under Rule 28, Alaska Rules o f Children's 
Procedure, by requiring the court lo hold a 
hearing upon a showing o f good cause, give 
notice, and afford an opportunity to be 
heard."

Section 34, ch. 63, SLA 1977, in the first 
sentence provides: "The portions o f AS 
47.10.080(b) and (cl in secs. 15 und 16 of

this Act which specify the length of 
comm '.ment lo the department or proba­
tion >it supervision by the department are 
applicable lo those minors alTectcd under 
fanner AS 47 .10.080<b», (c) and (j) before 
the effective date of this Act (August 26, 
19771 so that the commitment, probation 
or super* ision or minors hy the depart­
ment before the effective date o f this Act 
(August 26, 1977) shall continue, hut muy 
not exceed two years from tho effective 
date o f this Act (August 26, 1977) unless 
two-year extensions have been granted by 
the cuurl under this Act." Subsection (jl o f 
AS 47.10.080 wus repealed hy 5 29, ch. 63, 
SLA 1977.

NOTES TO DEC ISIONS

Each category o f ch ild ren inundates 
d ifferences regarding content u f d is­
positional o rde rs . — Alaska's pertinent 
stuhilury provisions and prucedural rules 
distinguish between categories of children 
for purposes o f administering Alaska chil­
dren's laws, O f controlling significance is 
lliu l each class or category mandates dis­
tinct differences regarding the permissible 
content o f any dispositional order the trial 
courl can enter. In re A Minor Child, Sup. 
Ct. Op No. 737 I Pile No. 15241, 190 I ' 2d 
658(19711 

Where a delinquent child wus sen- 
tcnccd fo r a fixed time period mid 
ordered lo  an m lult institution, this

amounted lo  n penal sentence us opposed 
to the juvenile disposition required under 
subsection Ib llD . B.A.M. v. Stale, Sup Ct. 
Op. Nu. 1104 (P ile No. 2144), 528 P.2d437 
(19741.

C ourt ennnot place child In partic- 
u la r institution. — Under tins section as 
amended, the court nu longer bos discre­
tion lo order the delinquent child placed in 
a part u lar institution. The courl only has 
m illion V to commit the child to the 
department, which then places the child 
BA M - v, Slate, Slip Ct Op. No. 1104 
(P ile Nu. 21441, 528 P.2d 437 (19741; A A 
v. Stute, Sup. C l. Op No 1181 (Pile No 
24001, 538 l'.2U 1004 (1975).

•N
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A( i r i iy  to o rd e r ptucemcnt o f  do- 
liiiquew child. — In enacting paragraph 
(h)(3), the legislature intended for the 
department, not the court, to make the 
decisions concerning placement o f the 
minor. Slate, Dep t o f Health & Social 
Sorvs. v. A.C., Ct. App. Op. N< "’ 84 (File 
No. 7643), P.2d (1984).

Paragraph lbK3) o f this section provides 
the court oulhority to order the delinquent 
minor placed on probation to the Deport- 
ment o f Health and Social Services; it is 
then up to the department to determine 
whether the minor should be placed with 
his purcr.is or in another setting. State, 
Dep'l o f Health & Social Servs. v. A.C., Ct. 
App Op. No. 384 (P ile No. 7643), P.2d 

(19841.
Review o f  p lacement decision. — The 

superior court has the authority to review 
the decision ’ the department lo  deter­
mine i f  the placement is in the best inter­
est o f the minor, but in reviewing a 
decision o f the department, the superior 
court may not substitute its judgment for 
the judgment o f the department; since the 
legislature has committed the decision of 
placement to the department's discretion, 
the question for the court is whether the 
agency abused its discretion. Stale, Dep't 
of Health & Social Servs. v. A.C., Ct. App. 
Op. No. 384 (F ile No. 7643), P.2d 
(1984).

•Jurisdiction dependent upun age o f 
o ffende r a t time o f  act. — Juvenile ju ris­
diction o f the superior court in delin­
quency proceedings is dependent upon tb 
age o f the olTendur a t tlie time o f the del; 
qucnt acts. Henson v. Stale, Sup. Ct. Op. 
No. 1590 (File No. 3024), 576 P.2d 1352
(1978).

Where a  delinquent child was under 
the age o f 18 at the time the acts o f 
delinquency were committed, he is 
considered a m inor for the purposes o f 
adjudication and disposition. B.A.M. v, 
Stale, Sup. Ct. Op. No. 1104 (Pile No. 
2144), 528 P.2d 437 (1974).

Option nvnilublc to prosecution 
absent wuiver under AS 47 .10.060(a). — 
A proceeding in children's court, which is 
limited to he dispositions set forth in AS 
47.10.080(b), is the only option uvailahlo 
to the prosecution absent waiver under AS 
47.10.060(a), and the standards estab­
lished in thul section are sufficiently clear 
to prevent arbitrary enforcement. M.O.W. 
v. S late, C l. App, Op. No. 95 (P ile No. 
48461, 615 P.2d 1229 (1982).

One who committed n crime when 18 
y *irs o f  ngc cou ld he c rim ina lly  p rose­
cuted, as un adu lt, when he hud been

previously adjudged u delinquent minor 
und the courl hud retained supervisory 
jurisdiction over him until age 19. Henson 
v. Stale, Sup. Ct. Op. No. 1590 (P ile No. 
3024). 576 P.2d 1352 (19781.

Section is maximum sentencing stat­
ute. — Statutes requiring release upon a 
specified birthday are, in cfTect, maximum 
sentencing statutes. Davenport v. 
McGinnis, Sup. C l. Op. No. 1049 (File No. 
19421, 522 P.2d 1140 (1974).

Sentence reduction to ID years o f  age 
not retroactive . — There was nothing in 
the amendatory legislation to this section 
that indicated an intention that the sen­
tence reduction should operate 
retrospective1 v Davenport v. McGinnis, 
Sup. Ct. Op. No. 1049 (P ile No. 1942), 522 
(•.2d 1140(19741.

There is no con flict between subsec­
tion (b id ) nnd AS 47.10.0G0(d). In re 
F.S., Sup. CL Op. No 1756(F ile  No. 4015), 
586 P.2d 607 (1978).

Age 20 is the p rop e r age fo r  
determ ining whether a m inor is 
umcnablu to treatment. In re P S .  Sup. 
Ct. Op. No. 1756 (Kile No. 4015), 586 P.2d 
607(1978).

The inconsistency between AS 
47.10.060(d) and subsection (b i ll)  o f (his 
section that existed prior lo  the 1977 
amendments to these sections la s  been 
eliminated in thul AS 47.10.060 (d) now 
- - ovidcs lliu l the determinati* e age is 20 
and subsection (b i ll) prov'ues that the 
maximum limitation o f confinement of 
minors is 20. In re F.S., Sup. Ct. Op. No. 
1756 (Filo No 4015), 556 P.2d 607 (1978).

B inding advance consent to 
treatment. — In order to give effect to the 
legislature's intent that a court may con­
sider treatment until age 20 in 
determining waiver o f juvenile jurisdic­
tion, it is nocessur; that the judge be able 
to evaluate at the time o f the waiver 
hearing whether the juvenile will in fact 
he availublu for treatment. It  is not pos­
sible for the judge tu know this unless the 
child can give binding consent a l the tune 
of the hearing. Stule v. F.L. A., Sup. Ct. Op. 
No. 2041 (P ile No. 43331. 608 P.2d 12 
(1980).

A minor may hiiulingly consent to an 
additional period o f supervision us pro­
vided by subsection (b)l 11 o f this section. In 
determining the elfect to he given to such 
consent, the court should consider the age 
nnd maturity o f the juvenile und whether 
he has the advice o f counsel. To protect a 
minor from making « decision udverse lo 
his own interests, a g.-urdian ad litem muy 
be appointed. S late v. F.L.A., Sup. Ct. Op.

•10
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The portion ol lhe opinion i ii hi re I S . 
Sup. f t  On No. 175(5 (Kile No. -1(1151. 586 
I* 2*1 (i()7 119781 that In Id thul ii minor in 
a wuiver hearing could not give a binding 
advance consent to treatment beyond age 
19 was mistaken. State v. F.L.A., Sup. Ct. 
Op. No. 2041 (Fne No. 43331, 608 K2d 12 
119801.

While i l i i  true, as indicated in in re 
F S . Sup. Ct. Op. No. 1756(File No. 40151, 
586 P.2d 607 i 1978l, thul the statute con* 
templates that the determination o f the 
additional period or treatment he made 
after the initial hearing, such an intent 
does not mandate that an udvance consent 
to treutment given by the minor may not 
be regarded as binding. Slate v. F.L.A., 
Sup. Ct. Op. No. 2041 (File No. 43331, 608 
P.2d 12(19801.

The low er c ou rl e rred  in c*>"''dering 
the pu rported  consent r '  r  In on 
uddilinnul yen r o f supc ccuuse;
l l )  the minor could with onscnl
upon Touching majority 21 even 
assuming thu minor's con. .Id not lie 
wit. drawn, subsection lli ll 11 requires that 
the department petition the cuurt and that 
addition. ', commitment he in the minor's 
host interests before tlie cuurt hus jurisdic­
tion lo order the additional one-year 
period. In rc K.S., Sup. C l. Op. No. 1756 
(F ile No. 40151, 586 I* 2d 607 119781.

Subsection (h i ll)  requires thot the 
department petition for on additional 
one-yeur period o f supervision and that 
continued supervision lie in thu best inter­
ests of thu minor before the court may 
order an udditiunul year. Thus, a minor's 
prospective concent to additional supervi­
sion is not u material factor unless the 
other two conditions o f the statute un­
fulfilled In re K.S., Sup. Ct. Op. No. 1756 
(F ile No. 40151, 586 IV2d 607 (19781 

This statute contemplates (hat the deci­
sion lo  extend thu period o f supervision lie 
made alder (lie initial liisposiljonal 
hearing. Tu give effect lo tlie minor's 
advance consent would thus lie contrary lo 
the apparent intent o f tho legislature In le 
F S., Sup Cl. Op. No. 175 6 1File No -lOISi, 
586 P.2d 607 ( I97HI.

T lie  cou rt must choose between 
eoin iuilm eiil lo  the Deportment o f 
l le a l lh  and Soein l Services und priihn- 
lion , and may not delegate the choice I . 
the D.-parlim-nt o f Health und Social Set- 
vices. This is n correct textual analysis, 
especially in light of the provision in sub­
section tha 1) fur subsequent court older 
for probation (..ll.nving placemen! or

detention. The legislature has clearly 
indicated its intent to place this choice in 
lhe hands o f the court, Ill-R  v. State, Sup. 
Ct. Op No 706 (F ile No. 1156), 487 P.2d 
27 09711,

C ou rt-ordered  p robation . — Proba­
tion cannot lie deemed court-ordered under 
subsection ih l o f this section unless it is 
directly ordered. It cunnol be "triggered” 
by u decision o f thu department that tho 
juvenile has successfully completed a reha­
bilitation program, even i f  the court judg­
ment states that institutionalization will 
end upon such successful completion. In re 
I. C. v. Slate, Sup. Ct. Op. No 2277 (File 
Nos, 4401, 4411), 625 P.2d 839 (1981).

The hearing judge erred by p lacing u 
de linquent child on p robn lion  until his 
20th b irthdny. B.A.M. v. Slate, Sup. Ct. 
Op No. 1104 (K ile No. 2144), 528 P.2d 437 
11974).

Petition neccssnry to extend p roba­
tion beyond 19th birthdny. — The supe­
rio r courl was without oulhority to extend 
probation beyond the delinquent child's 
19th birthday without a petition from the 
department to extend thu probationary 
period for an additional year. B.A.M. v. 
State, Sup. Ct. Op. No. 1104 (Kile No. 
2141), 528 I1.2d 437 (1974).

A m ino r who Iiu9 been adjudged u 
child in need o f  supervision fsec now 
child in need o f  u id | cannot be institu ­
tionalized under the Children's Code. In 
re A Miner Child, Sup. Ct. Op. No. 737 
(Kile No. 15241, 490 P 2d  658 (197D.

Where a runaway child is found lo  he a 
child in need o f supervision |sce now child 
in need o f nidi, not a delinquent minor, no 
legal basis exists for his incarceration. In 
re A Minor Child, Sup. Ct. Op. No. 737 
(Kile No. 15241, 490 P.2U 658 (1971).

Tho on ly  inslunee under A lnsliu ch il­
dren's low s nulltori/.ing instltu- 
llonu lizn liiin  o r  incurcerution is when 
(lie child has violated the law's o f the slule, 
or imy o f ils political subdivisions, and in 
(urn has been adjudged o u -nquent 
minor. In re A Minor Child, u- Ct. Op. 
Nu. 737 (F ile No. 1524), 490 P. 2d 658 
(19711.

The legislature lias nulhnrized institu­
tionalization only where lhe child is found 
lo lie a delinquent minor. In re A Minor 
Child..Sup. C( (Ip No. 7 3 7 1 File No. 15241, 
490 P.2d 658 (19711.

Pow er o f cou rt under subsection (c).
— Under subsection let o f Ibis section, the 
court is empowered to order the- minor 
committed to thu Deportment o f Health 
and Sncinl Services or order the minor 
di-i-M .1 la  Itis pnrenls, guardian, or some
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o ilie r suitable person. In re A Minor Child, 
Sup. C l. Op. No. 737 (F ile No. 1524), 490 
P.2d 658(1971).

T h e  Departm ent o f  Health and 
S oc ia l Services does not possess the 
au th o rity  to institutionalize uny m inor, 
including one who has been declared a 
child in need o f supervision Isee now child 
in need o f aid|, who has been committed to 
its custody. It is unreasonable to construe 
A laska children's statutes in a manner 
which would result in tho grant to the 
Department o f Health and Social Services 
o f broader powers o f commitment than 
possessed by the trial court. In re A Minor 
Child , Sup. Ct. Op. No. 737 (F ile No. 1521), 
490 P.2d 658(19711.

A  child " in  need o f  a id " appears lu 
be lhe functiona l equivalent o f  a 
"dependen t" ch ild  under AS 47.10.010 
us it existed pi' - r  to its 1977 amendment. 
In  re C.L.T., Sup. Ct. Op. No. 1866 (File 
No. 3607), 597 I ’ .2d 518 (1979).

P u ren lu l righ t to custody und 
con tro l is not absolute. —  While a 
p a re n t has a right to the care, custody and 
control o f his or her children, this right is 
not absolute, and "courts have become 
increasingly aware u f the rights o f chil­
dren.”  The Aloska legislature has struck a 
balance between these potentially 
competing rights by requiring the slate to 
prove its allegations hy clear and 
convincing evidence in parental rights ter­
mination cases. Once this burden o f proor 
hus been met, however, the statute man­
dates a termination. In re D.C., Sup. Ct. 
Op. No. 1862 (File No. 38-70), 592 P.2d 22
(1979).

Thu dlscrci'.au a llo tted n parent in 
the ndmin'-sirution o f  punishment is 
n o t unlim ited. C learly it does not extend 
to punishment regularly cuusing lhe "sub­
stantial physicnl harm" which under AS 
47.10.019(a)(2)(C) determines that u child 
is it. need o f uid. In re D.C., Sup. C l. Op. 
No. 1862 (M l? No. 3840), 592 P.2d 22 
(19791.

S ta tu to ry  provisions governing 
judgment*- nnd o rde rs term inating 
p u ren lu l rights have been changed. In 
order to terminate purcntul rights, the 
court must now find that the child is in 
need o f uid under AS47.10.U10(ui(2l as thu 
result o f purenlul conduct proved hy clear 
and convincing evidence and thul the 
parentul conduct is like ly to continue lo 
exist i f there is nu termination uf parental 
rights, proved ugnin by clear and 
convincing evidence, AS 47.10.0BUic)(3l. 
In re C.L.T., Sup. Ct. Op. No. 1866 (Kilo 
No. 36071. 597 P.2d 518 11 fr7.«l

In order lo terminate parental rights 
under this section, the court must find by 
clear and convincing evidence 11) thul 
there is a child In need o f aid under AS 
47.10.010loll2l as a result o f parental ^in­
duct, und 121 that ll.e parental conduct is 
likely to continue E.A. v. S late, Sup. Ct. 
Op. No. 2289 (File Nos. 4687, 48701. 623 
P ‘2d 1210(19811.

Under former AS 47.10 010(a )(5 ) and 
subsection (a) and former subsection 
(c,"3HD) of this section, in order to lormi- 
naL parental rights, the superior court 
was required to find ( I )  that the child was 
a "dcf>, ndent minor" und (2 ) that the 
parent hud demonstrated by her conduct, 
proved by clear and convincing proof, that 
she wus unfit tn continue to exercise her 
parental rights and responsibilities. In re 
C.L.T., Sup. Ct. Op. No. 1866 (F ile  No. 
36071, 697 P.2d 518 (19791.

Parent's impulsive p e rsona lity  
d iso rder not ground fo r term iiu ition o f 
rights. - -  Where after finding that child 
was in qccd o f aid, trial judge found that 
the pan.-nt "is likely to continue to demon­
strate i conscious disregard o f the obli­
gation owed by a parent to a child even 
after her release from incarceration 
because she suffers from un impulsive per­
sonality disorder," such finding wus insuf­
ficient to satisfy requirement o f c lear and 
convincing evidence that conduct leading 
to determination that child is in need o f 
aid is likely since un impulsive personality 
disorder itself is not conduci und thus, nut 
aground fur termination. Nadu A. v. Stute, 
Sup. Ct. Op. No. 2632 (F ile  Nos. 6546, 
6693), 669 P.2d 436 (1983).

Findings. — A finding that the 
parental conduct is likely to continue must 
bo mudo exuressly no thu record prior to 
ordering Ih i termination o f purenlul 
rights. E.A. v State, Sup. Ct Op. No. 2289 
(File Nos. 4187, 48701, 62 - P.2d 1210 
(1981).

Abandrm ucnt.— For cases construing 
former language ill subsection Ic) 
providing fur termination o f  parental 
rights and responsibilities when Inc child 
hud been abandoned, see DM . v. Stale, 
Sup. Ct. Op. No. 962 (File No. 18431, 515 
P .2d 1234 (19731; In re II J., Sup. Ct. Op. 
No. 1110 I File No. 21611, 630 P.2d 747
(1975); In re E J . (T.l, Sup. Ct. Op No. 
1348 (File Nu. 2775), 557 P.2d 112811976).

A rehubililtilion program  is not a 
common prz.eliec in the tria l courts 
absent approval bya representative of the 
stale. In re E.J. (T.l, Sup. Ct. Op No 1348 
(File No 27751 557 1*2.1 1128.1**76.
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T ria l c o u r l i lii l nut abuse discretion 
In fu iling tu consider possibility o f 
se lling  up pliiu fu r reesln ld is liing  
fam ily re la tionsh ip  between father 
und son. — See In re E J. t't’.l, Sup, Ct. Op. 
Nu. 1348 (Kile No 2775), 557 P.2d 1128 
11976).

R o le  o f triu l cou rt In proceeding 
involving term ination o f paren ta l 
rights. —  See In re E.J. (T .l, Sup. Ct. Op. 
No. 1348 (File No. 2775). 557 P.2d 1128 
(1976).

App licab ility o f burden o f  p roo f. — A 
burden o f proof is not applicable to a 
dispositive hearing other Ihun when ter­
mination o f parental rights is involved. In 
re S.D., Sup. Ct. Op. No. 1255 (File No. 
2530), 549 P,2d 1190 (1976). Sec also In re
C.L.T., Sup. Ct. Op. No. 1866 (F ile No. 
3607), 597 P.2d 518 (1979).

Determination o f (he standard to be 
applied by the court at the dispositive 
phase o f a child hearing wus nut 
tantamount lo establishing a burden o f 
proof requirement. Such a requirement 
hud been set forth in former subsection 
(c)(3)(D) |sec now subsection (c)(3)). No 
such requirement had been set forth in sit­
uations such us whets termination o f 
parental rights wus not involved. In re 
S.D..Sup. Ct. Op. No. 1255(F ile No. 2530), 
549 P,2d 1190(1976).

Stundurd ')r n o f held  consti­
tu tiona l. — Allowing parental rights to be 
tcrminutcd based on a standard o f proof 
less stringent I ,an "beyond a reasonable 
doubt" does not violate the due process 
clause of tho United States Constitution ur 
the Alusko Constitution. In re C.L.T., Sop. 
Ct. Op. No. 1866 (File No. 3607), 597 P.2d 
518(1979).

Since in proceedings brought to termi­
nate purenlul rights, the parent is neither 
charged with criminal hchuviur nor sub­
ject to incarceration its a direct conse­
quence o f the proceeding, there is nothing 
in (he federal constitution that compels 
adoption o f the proof beyond n reasonable 
doubt standard in termination pro­
ceedings. in re C.L.T., Sup. Ct. Op. No 
1866 (File No. 3(107), 597 P. 2d 518 11979).

C lear and convincing proof is n more 
demanding standard Ilian it mere 
preponderance o f (he evidence .mil Is 
misquote (o prelect the parent's substan­
tia l interest in bis ur Iter child custody 
rights. This evidentiary standard balances 
the competing interests involved in a pro­
ceeding brought (o terminate pare,rial 
rights, one o f w hich is the right o f a child 
In un udequale home. In re CM, T., Sup. C l.

(Ip No. 1866 (File No 3607), 597 P.2d 518 
(19791.

The due process clause did not require a 
standard of proof greater than clear und 
convincing evidence when the stale sought 
la terminate parental rights because of 
unfitness under former subsection 
IcIlSilDl. Ill re O L.T., Sup. Ct. Op. No. 
1866 (File No. 3607), 597 P.2d 518 (1979).

Standard of proof under former subsec­
tion (cl(3llD) culling for "clear and 
convincing" evidence o f the natural 
mother's unfitness for the care and custody 
o f the child wus held proper. In ro K.S., 
Sup. Ct. Op. No. 1219 (F ile  N /. 2359), 543 
P 2d 1191 (19751.

Protection p rovided by Ind ian  Child 
Welfare Act. — Tho Indian Child Welfare 
Art, 25 U.S.C. 55 1901 —  1963, enacted in 
1978, provides a higher slumlord o f pro­
tection to the rights o f parents in termina­
tion proceedings involving Indians nnd 
Native Alaskans than that provided in 
this section. E.A. v. State, Sup. CL Op. No. 
2289 (File Nos. 4687 ,4870 ),623  P.2d 1210
(1981).

Orders term inating pu ren lu l rights 
met statutory and ru le  o f cou rt 
requirements rega rd ing  findings o f 
fact. — See In re C .L.T.. Sup Cl. Op. No. 
1866 (File No. 3607>, 597 P.2d 518 (1979).

Review o f o rd e rs  term inating
parental rights. — Orders made under 
subsection (c)(3) o f this section ere not 
entitled lo automatic review, inasmuch as 
subsection (0  o f this section specifics 
which orders are entitled to this review 
and orders under uksccliun (c)(3) o f this 
section arc not I bided within the list. 
RitaT. v .S ta le ,£ i.C t.Op. No, 2294 (Kile 
No. 5036), 623 P.^d 344 (1 9 8 0 .

AH orders mode pursuun is section, 
including orders under su t. . . ion (c)(3) of 
this section, are to he reviewed upon appli­
cation o f on interested party i f  the party 
establishes good cause for the review, und 
i f tlie child is still u ward o f the court. Rita 
T. v. Stute, Sup. Ct. Op. No. 2294 (File No. 
5UJ6), C23 P.'2d 344 (1981).

As long as a child remains the ward o f 
the court, under subsection (0  o f this sec­
tion his or her natural parents are entitled 
lo o review of the order terminating their 
parental rights upon u showing o f good 
cause fur the hearing. K iluT . v. Stale, Sop. 
Ct. Op. No. 2294 (File No. 5036), 623 P.2d 
344 119811.

Good cause could he established i f  the 
parents showed that it would he in the best 
interests of the child to resume living with 
them be anise they have sufficiently reha-
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bilitatcd themselves so that they can pro­
vide proper guidance and cure for the 
child. Rita T. v. State, Sup. Ct. Op. No. 
2294 (File No. 5036), 623 P.2d 344 (1981).

Where, when a mother applied for a 
hearing before the Buperior court, she 
indicated that es a result o f » '.C-niantii 
rehabilitation pr~s <am ene nad overcome 
the problems tha t had led to the termina­
tion o f her parental rights and also 
indicated that professional counselors, 
social workers and others would be able to 
establish that she was now capable of 
providing a warm and loving home for the 
child, this wus a sufficient showing o f good 
cause lo entitle her to a review o f the order 
terminating her parental rights i f  tho 
child had not yet been adopted. Rita T. v. 
State, Sup. C l. Op. No. 2294 (File No. 
5036), 623 P.2d 344 (1981).

Former AS 17.12.110(d)(4) nn l In con­
flict. -  Former AS 17.12.110(d)(4), which 
provided thu l a person who, while under 
tho oge o f 18, possesses, controls or uses 
any amount o f marijuana was, upon con­
viction, guilty o f a misdemeanor pun­
ishable by a fine o f not more than $1000, 
was not in conflict with AS 47 .10.010(a)(1) 
and paragraph (b i l l )  o f this section. 
M.O.W. v. State, C t. App. Op. No. 95 (File 
No. 4846), 645 P.2d 1229 (1982).

For re fe ren ce  to  apparen t con flict 
between subsection  (c)(1) o b  it reuJ 
p rio r to 1977 am endment und C h il­
dren's R u le  2 2 (0 , sec footnoto 30 in In re 
S I).. Sup. Ct. Op. No. 1255 (Kile No. 2530), 
549 P.2d 1190 (1976).

Pe rem ptory chu llcnge p rocedure 
inapp licable to  ju ven ile  proceedings. 
— While juven ile  proceedings hnve some 
o f the characteristics o f both civil and 
criminal actions, they are basically differ­
ent from both, and the words "civil or crim­
inal" U9 used in AS 22.20.022 must be 
strictly construed. Tlie tria l judge wus 
correct in holding that peremptory chal­
lenge procedure applied only to civil and 
criminal actions and not to juvenile pro­
ceedings. In re A Minor Child, Sup. Ct. Op. 
No. 737 (F ile  No. 1524), 490 P.2d G58 
11971).Notions o f  benevo len t protective 
policies cannot be used to va lidate 
departures from  positive law  rclnting 
to the a d j u d i c a t i v e  nnd dispositive phases 
of children's proceedings. In re A Minor 
Child, Sup. Ct. Op. No. 737 (Kile No, 1524), 
490 P.2d 658 (1971).

Nor to ju s t i fy  d ispensing w ith 
constitutional sa feguards. —  The 
benevolent social theory supposedly 
underlying children's court n ils  lines not

furnish justification for dispensing with 
constitutional safeguards. In re A Minor 
Child.Sup. Ct. Op No.737 (Kile No. 1524),
490 P.2d 658 (19711.

The right o f  confrontation is 
param ount lo  the stuto'B policy o f p ro ­
tecting a juven ile  offender. Davis v. 
SCate, 415 U.S. 308, 94 S. Ct. 1105, 39 L.
Ed. 2d 347 (1974).Di it state's interest in secrecy o f ju v e ­
nile ad judicntions need not always fa il 
be fo re  con fron tation  right. — See 
Gonzales v. S late, Sup. Ct. Op. No. 2030 
(File No. 2002), 521 P.2d 512, ccrt. denied, 
419 U.S. 868 ,95 S. Ct. 125,42 L,Ed.2d 106 
(19741.P rosecu tion  witness impeachable by  
crosa-cxuminution fo r bins from p ro ­
bationa ry  status as juvenile delin- 
quent. — The confrontation clause 
requires thul a defendant in a criminal 
case bo allowed to impeach the credibility 
o f a prosecution witness by cross- examina­
tion directed at possible bias deriving from 
the witness's probationary status os juve­
nile delinquent although such on impeach­
ment would conflict with a state's asserted 
interest in preserving the confidentiality 
o f juvenile adjudications of delinquency. 
Davis v. Alaska, 415 U.S. 308, 94 S. Ct. 
1105, 39 L. Ed. 2d 347 (1974).

Whatever temporary cmborrassment 
might result to u prosecution witness or 
his fam ily by disclosure o f his juvenile rec­
ord — i f  the prosecution insisted on using 
him to mako its caBe — is outweighed by 
petitioner's right to probe into the influ­
ence o f  passible bias on the testimony o f a 
cruciuT identification witness. Davis v. 
Alaska. 415 U.S. 308 ,94 S. Ct. 1105,39 L. 
Ed. 2d 347 (1974).The state cannot, consistent with right 
o f confrontation, require the defendant to 
bear the full burden o f vindicating the 
state's interest in the secrecy of juvenile 
criminol records. Davis v. Alaska, 415 U.S. 
o()8,94 S. Ct. 1105,39 L. Ed. 2d 347 (1974).

The United Slates supreme court has 
held that the constitutional right o f con­
frontation required that defense counsel 
he allowed t uivestigate the potcntiul bias 
o f a cruciu> prosecution witness, even 
where that potential bias arose out o f a 
juvenile adjudication and ils resultant pro­
bationary stutus. Gonzales v. Stule, Sup. 
Ct. Op. No. 1030 (Kile No. 2002), 521 P.2d 
512, cerl. denied, 419 U.S. 868, 95 S. Ct. 
125, 42 I,. Ed. 2d 106 (1974).

The United States supreme court 
concluded that Alaska's interest in pro­
tecting the anonymity o f the juvenile 
nfirtidor was outweighed hy (lie mote
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critical lived (u ullurd a criminal ili-fi-mlaMI 
reasonable inquiry inlu the motives ul 
prieuTiitiiin witnesses. (Innznlcs v. Slnle, 
Sup. f t  Op. No. 103(1 (K ile No. 211021,521 
I ’  2d 512, cert, denied, 41!) U.S. 868, 95 S. 
C l 125, 4 2  I., Ed. 2d 100 (19741 

C on flic t between section und d rc l- 
siim in Dnvis v. A laska is superfic ia l. — 
Tlie conflict between this section und the 
supreme court's decision in Ouvis v. 
Alaska, 415 U S  308 ,94 S. Ct. 1105.39 L. 
Ed. 2d 347 (19741, is only superficial. 
Gonzales v. Stole, Sup. C l. Op. No. Kklu 
I Kiln No. 20021,521 P.2d 512. cert denied, 
419 U S. 868, 95 S. Ct. 125, 42 I,. Ed. 2d 
106 (19741.

S ince d isc losu re  requ ired  because o f  
probutiunury status, nut juven ile  ad ju ­
dication . — The constitutional require­
ment o f disclosure in the facts in Dnvis V. 
Alaska, 4 15  U S. 308, 94 S. Ct. 1105,3!) I. 
Ed. 2d 347 11974), is created not by the 
juvenile adjudication itse lf but by the pro­
bationary stains o f llic juvenile at llie time 
of D iv is ' tria l, with its patentiul for 
motivating false testimony. Gonzales v. 
Slate, Sup. Ct. Op. No. 1030 I Kile No. 
20021, 521 P.2d 512, cert, denied, 419 U.S.
868 .95 S. C l. 125,42 L. Ed. 2d 106(1974). 

Where the witness wns nut on ju v e ­
nile p rob a tion , i l  cnimot be seriously 
argued thut the fact o f previous juvenile 
convictions, standing alone, provided any 
inference o f potential bias. Gonzales v. 
Stule, Sup. Ct. Op. No. 1030 (Kile No. 
2002). 521 P .2d 512, cert, denied, 419 U.S.
868.95 S. Ct. 125.42 L. Ed. 2d 106 (1974). 

S la te  ad jud ications d irected so le ly
ut c red ib ility  do not con flic t with con­
fron ta tion  right. — Juvenile 
adjudications which ore stule by Alaska's 
standards and directed solely at general 
credibility rather than bias are generally 
not sufficiently probative ta create a gen­
uine conflict with the defendant's right of 
confrontation. Gonzales v. Slate, Sup. Ct. 
Op. No. 1030 (Kile No. 2002), 521 P 2d 512. 
cert, denied, 419 U.S. 868 ,95 S. Ct. 125.42
I,. Ed. 2d 106(19741.

Where the nllempted impeachment was 
ofgenernl credibility by proof o f prior "con­
victions," the probative value o f tins type 
of evidence is considerably less than Mint 
which suggests false or distorted testi­
mony because of bias, and lhe need In con­
front u witness w illi such evidence is 
Correspondingly less. Gonzales v. Slate, 
Sup f t ,  Op No. 10301Kile No 20021,521 
P.2d 512, cert denied, 419 U.S. 868, 95 S 
Ct. 125, 42 I,. E ll. 2d I0U 119741.

As il general rule, the trial courts could 
properly refuse evidence o f stole con­

victions or juvenile adjudications where 
these were offered fur the purpose of 
discrediting tlie witness generally rather 
than tu show some specific potential for 
tons o r prejudice toward tlie defendant. 
Thomas v. Stole, Sup. C't. Op. Nu. 1040 
(K ile Nos. 1888, 1854), 522 P.2d 528 
(19741.

P riv ilege agoinsl self-incrim ination.
— When a person under the age o f 18 years 
violated former AS 47.10 OlOlnHl). he 
ju ld  lie adjudged a “delinquent minor." 

one possible consequence o f which adjudi­
cation wus commitment ton juvenile facil­
ity until tlie age o f 19 Inow 2U|. Moreover, 
i f  there wus probable cause to behave the 
minor w.-s delinquent and the cuurt found 
lliu l he wus not amenable to treatment as 
a juvenile, he could be prosecuted as i f  he 
were an adult. Thus, there wus always 
same danger o f incarceration, or other 
criminal sanctions, when o child 
committed on act which would have been a 
crime i f  committed by un adult. Under 
such circumstances n child had u privilege 
against self-incrimination. E L L . v. State, 
Sup. C l. Op. No. 1540 (File No. 3374), 572 
P.2d 786(1977).

A child adjudicated delinquent fo r 
se lling LSD may he incarcerated, possibly 
even in a city ja i l, until age 19, which may 
be many years. U l.lt v. Slate, Sup. Ct. Op. 
No. 706 l Kile Nu. 1156), 487 P.2d 27 
(19711.

Subsection (g) provides in pa rt Mini a 
juven ile  u ffender may not lie  con ­
sidered n crim inal by reason o f  the 
ad judication , nor may the adjudication 
be ufleiward deemed a conviction. 
Gonzales v. Stale, Sup. Cl. Op. No. 1030 
(Kile No. 2002), 521 P.2d 512, cert, denied. 
419 U.S. 868, 95 S. Ct. 125, -12 L. Ed. 2d 106.19741.

A judge cunnot consider u ju ven ile  
offense us n crim inal conviction for (lie 
purpose o f prescribing a mandatory sen­
tence. Ilcrfield v. Slate, Sup. Ct. Op. No. 
581 (File- Nu. 9601, 458 P.2d 10118 (19691.

Tlie judge's consideration of factors 
relating to accused's life, characteristics, 
background and liehuvior prior to reaching 
Mil- age o f 18  years did not mean that he 
considered accused a criminal or that lie 
was using the juvenile offenses us criminal 
canvicliaas in determining the sentence lo 
impose llei field v. Stale, Slip. Cl. Op. Nu 
581 (File No. 960), 458 l ’ .2d 1008 (19091.

Consideration o f  Ihu juven ile reco rd  
is p rop e r by the court imposing u sen­
tence upon on n iliilt o ffender. I ’enn v. 
Stale, Sup. Ct. Op. No. 1774 (File No. 
38731. 588 I* 2d 288 (19781.
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Use o f the juvenile history o f the 

offender in sentencing proceedings dues 
not amount to the use o f those proceedings 
as t  -ience against the offender within 
the pn cription o f such a statute as this 
section. Penn v. Slate, Sup. Ct. Op. No. 
1774 (F ile No. 38731, 588 P.2d 288 (1978).

When sentence determ ined. — The 
sentence which may be imposed upon a 
convicted ndult is determined as o f tho 
time o f the final judgment o f conviction, or 
us o f the time o f commission o f the offense. 
These rules have been applied lo juvenile 
sentencing. Davenport v. McGinnis, Sup. 
Ct. Op. No. 1049 (File No. 1942), 522 P.2d 
1140 119741.

Review o f  custody o rders . —  Tlie new 
children's low, as a result o f the 1977 acta, 
provides for review o f custody orders annu­
a lly  or more oRcn i f  good ce use is shown. 
In re J.M .,Sup. Ct. Op. No. 1548 (File Nos. 
3219, 3229), 573 P .id  1376 (1978).

Appeal o f detention o rd e r . — Under 
this section and Children's Rule 29(a), a 
minor who is dctuined m--y appeal his 
detention order. A.M. v. State, C l. App. 
Op. No. 150 (Filo No. 61051, 653 P.2d 346 
(19821.

Appellants are authorized lo  bring juve­
nile bail appeals under App. R. 207 to 
ensure that juvenile detention hearings

arc not insulated from review. A.M. v. 
State,C t. App. Op. No. 150(F ile No. 6105), 
653 P.2d 346(1982).

Appeal from  detention o rd e r 
dismissed as untimely. — See A.M. v. 
Stale, Ct. App. Op. No. 150 (F ile No. 6105), 
653 P.2d 346 (19821.

Appe llu lc ju risd iction . — AS 
22.05.010 places final appellate jurisdic­
tion in a ll cases in the supreme court. In re 
A Minor Child, Sup. C l. Op. No. 737 (F ile 
No. 15241, 490 R 2d  658(1971).

Applied in L.A.M. v. State. Sup. Ct. Op. 
No. 1249 (File No. 2221), 547 P 2d  827
(1976); Adams v. Ross, Sup. Ct. Op. No. 
128) (File No. 2458), 551 P.2d 948 (1976);
D.H. v. State, Sup. C l. Op. No. 1396 (File 
No. 28371, 561 P.2d 294 (1977).

Quoted in Davis v. State, Sup. C l. Op. 
No. 816 (F ile Nos. 1428, 1436), 499 P.2d 
1025 (1972).

Slutc-d in In re G.K., Sup. Ct. Op. No. 
796 (File Nos. 1627, 1654, 1674), 497 P.2d 
914 (1972).

Cited in Elliason v. State, Sup. C l. Op. 
No. 898 (File No. 1750), 511 P.2d 1066
(1973); D .L.J. v. W.D.R., Sup. Ct. Op. No. 
2433 (File No. 5411). 635 P.2d 834 (1981);
S.O. v. W.S., Sup. Ct. Op. No. 2491 (F ile 
No. 5856), 64'1 P.2d 997 (1982),

C o lla te ra l re ferences. — Right ofindi- cccding for involuntary termination of 
gent parent to appointed counsel in pro- parental rights. 80 ALR3d 1141.

) Before the
disposition hearing o f a delinquent minor thedepartment shall submit 
u predic position report with a recommended plan of treatment to aid 
the court in its selection of a disposition, and any further information 
which the court may request.

(b) Before the disposition hearing of a child in need of aid the depart­
ment shall submit a predisposition report to aid the court in its selec­
tion of a disposition. This report shall include, but is not limited to, the 
following;

(11a statement of changes in the child's or parent's behavior, which 
will aid the court in determining that supervision of the family or 
placement is no longer necessary;

(2) if removal from the home is recommended, a description of the 
reasons the child cannot he protected or rehabilitated adequately in tlie 
home, including a description of any previous efforts to work with the 
parents and the child in the home and the parents' attitude toward 
placement of the child;
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(3) a description of the potential harm to the child which mnv result 
from removal from the home and any ell'orts which can 1 • made to 
minimize such harm; and

(4) any further information which the court may request.
^  j££jfi'he court shall inform the child, the chiIJ’s parents and the 

attorneys representing the parties and the guardian ad litem that the 
predisposition report will be available to them not less than 10 duys 
before the disposition hearing.

(d) For purposes of this section "parents" means the natural or 
adoptive parents, and any legal guardian, relative, or other adult per­
son with whom the child has resided and who has acted as a parent in 
providing for the child for a continuous period of time before this action. (§ 26 ch 63 SLA 1977)

NOTES TO DEC IS IONS

Applied in Granalo v. Occhipinti, Sup. C ited in M.O.W. v. State, Ct. App. Op. 
Ct. Op. No. 1962 (File No. 3756), 602 P.2d No. 95 (File No. ‘1846), 645 P.2d 1229 
442 0979 ). (1982).

Sec. 47.10.082. Best interests o f the child. In making its disposi­
tional order under AS 47.10.080(b) the court shall consider the best 
interests of the child and the public, and in making its dispositional 
order under AS 47.10.080(c' the court shall consider the best interests 
o f the child; in either case the court shall consider also the ability of the 
state to take custody and to care for the child to protect the child’s best 
interests under AS 47.10.010 — 47.10.142. (§ _6 ch 63 SLA 1977)

NOTES TO DEC IS IONS

Showing required to ju s tify  term ina­
tion o f paren ta l rights. — While best 
interests o f the child become relevunt at 
some point, there first must be a showing 
o f parental conduct sufficient to justify ter­
mination. Noda A. v. Slate, Sup. Ct. Op.

No. 2632 (Kile Nos. 6546, 6693), 660 P.2d 
436 (1983).

Cited in Granalo v. Occhipinti, Sup. Ct. 
Op. No. 1962 (File No. 3756), 602 P.2d 442 
(1979); M.O.W. v. Stale, Ct. App. Op. No. 
95 (File No. 4846), 645 P.2d 1229 (1982).

Sec. 47.10.083. Review hearing information. In the case of a 
child in need of aid, tlie child shall be returned home at the review 
hearing under AS 47.10.080(f) unless the court finds by a 
preponderance of the evidence that the basis upon which the child was 
adjudicated under AS 47.10.910(a)(2) continues to exist. I f  thu chi!;- is 
not returned home, the court shall establish on the record

(1) why the child was removed from the home;
(2) what services have been provided to or offered to the parents to facilitate reunion;

(3) what services were utilized by the parents to facilitate reunion;
(4) the visitation history between the parents and the child;
(5) whether additional services are needed to facilitate the return of 

the child to the child’s parents;
(6) when return of the child can be expected. (§ 26 ch 63 SLA 1977)

NOTES TO DEC IS IONS

Cited in M.O.W. v. State, Ct. App. Op.
No. 95 (File No. 4846), 645 P.2d 1229
(1982).

Sec. 47.10.084. Legal custody, guardianship, and residual 
parental rights and responsibilities, (a) When a child is committed 
under AS 47.10.080(b)(1) or (c)(1) to the department or released under 
AS 47.10.080(b)(2) or (3) or (c)(2) to f ie  child’s parents, guardian, or 
other suitable person, a relationship of legal custody exists. This 
relationship imposes on the department und its authorized ager*s or 
the parents, guardian, or other suitable person the responsibility of 
physical care and control of the child, the determination of where and 
with whom the child shall live, the right and duty to protect, train and 
discipline the child, and the duty of providing the child with food, 
shelter, education, and medical care. These obligations are subject to 
any residual parental rights and responsibilities and rights and 
responsibilities of a guardian if one has been appointed. When parental 
rights have been terminated, or there are no living parents and no 
guardian has been appointed, the responsibilities of legal custody 
include those in (b) and (c) of this section. The department or person 
having legal custody of the child may delegate any of the 
responsibilities under this section, except authority to consent to mar­
riage, adoption, and military enlistment may not be delegated. For 
purposes of this chapter a person in charge of a placement setting is an 
agent of the department.(b) When a guardian is appointed for the child, the court shall spec­
ify in its order the rights and responsibilities of the guardian. The 
guardian may be removed only by court order. The rights and 
responsibilities may include, but arc not limited to, huving the right 
and responsibility of reasonable visitation, consenting to marriage, 
consenting to military enlistment, consenting to major medical 
treatment, obtaining representation for the child in legal actions, and 
making decisions of legal or financial significance concerning the child.

(c) When tl: .e has been transfer of legal custody or appointment of 
a guardian and parental rights have not been terminated by court 
decree, the parents shall have residual rights and responsibilities. 
These residual rights nnd responsibilities of the parent include, but are 
not limited lo, the right and responsibility of reasonable visitation,

§ 47.10.084 W k i .f a i ik ,  S o c ia l  S k u v ic k s  a n d  I n s t it u t io n s  § 47.10.084
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consent to adoption, consent to marriage, consent to military 
enlistment, consent to major medical treatment except in caucs of 
emergency or cases falling under AS 09.65.100, and the responsibility 
for support, except if by court order any residual right and responsibil­
ity has been delegated to a guardian under (bl of this section. (§ 26 ch 
63 SLA 19771

NOTES TO DEC ISIONS

Effect o f being foster parents nn hus- 
bund-wife evidentiary p rivilege. — A 
fester child is a child o f the foster parents 
for purposes o f applying the exception to 
the husband-wife privilege set forth in 
Alaska Evidence Rule 505lul(2nDlli>; one 
foster parent cannot rely on the lius- 
bund-wife privilege to refuse to testify

against the oilier concerning evidence 
relating to an assault on the foster child. 
Daniels v. Stale, Ct. App. Op. No. 357 (File 
No. A-366), P.2d (198-0.

Cited in M OAV v. Stale, Ct. App. Op. 
No. 95 (File No. 48-16), 645 P.2d 1229 
(1982).

Sec. -17.10.085. Child in need o f nid; religious treatment. In a 
case in which the minor's . talus as u child in need of aid is sought lo 
be based on tlie need for medical care, the court may, upon con­
sideration of the health of the minor and the fact, if it is a fact, that the 
minor is being provided treatment by spiritual means through prayer 
in accordance with the tenets and practices of a recognized church or 
religious denomination by an accredited practitioner cf the church or 
denomination, dismiss the proceedings and thereby close the- matter 
This muy he done, in the interests of justice and religious freedom, on 
the court's own motion or upon the application of a party to the pro­
ceedings, at any stage of the proceedings after information is given to 
the courl under AS 47.10.020(a). <§ 8 ch 1 SLA 1972; am § 19 ch 63 
SLA 1977)

NOTES TO  DEC IS IONS

C ili'il in M O W. v. Stale. C l. App. Op.
Nu. 95 (File Nu. 484lil, 645 1*2.1 1229 
(19821.

Sec. 47.10.090. Records, (a) The court shall make and keep records 
of all cases brought before it. The court's official records may he 
inspected only with the court's permission and only hy persons liuving 
a legitimate interest in them. All information and social records per­
taining to ti minor anti prepared hy an employee of the court or by u 
federal, state or city agency in the discharge of the employee’s or 
agency's official duty, are privileged and may not he disclosed directly 
or indirectly tu anyone without the court’s permission. However, a 
state or city law-enforcement agency shall disclose information 
regarding a case which is needed by the person or agency charged with

§ 47 .10 .090 W e lf a r e , S o c ia l  S e rv ice s  a n d  lr « rm m oN s  « 47 .10 .090
making a preliminary investigation for the information of the court. 
Within 30 duyu of the date of a minor's 18th birthday or, if the court 
retains jurisdir 'jn  of a minor past the minor's 18th birthday, within 
30 days of the date on which the court relim ,uishes jurisdiction over the 
minor, the court shall order sealed all the court's official records, infor­
mation and social records pertaining to that minor, as well as records 
of all criminal proceedings against the minor and punishments as­
sessed against the minor except for traffic offenses. A person may not 
use these sealed records for any purpose except that the court may 
order their use for good cause shown or may order their use by an officer 
of the court in making a presentencing report for the court.

(b) The name or picture of a minor under the jurisdiction of the court 
may not be made public in connection with the minor's status as a 
delinquent child or a child in need of aid unless authorized by order of 
the court, except that the name of a minor who is found for the second 
time to have violated a law, which if committed by an adult would be 
a felony, shall be made public unless the court, for good cause, in 
certain individual cases, enters an order prohibiting the disclosure.

(c) A person who violates a provision of this section is guilty of a 
misdemeanor, and upon conviction is punishable by a fine of not more 
than $500 or by imprisonment for not more than one year, or by both. 
(§ 10(31(4) art I ch 145 SLA 1957; am § 1 ch 124 SLA 1972; am S 1 ch 
90 SLA 1975; am § 20 ch 63 SLA 1977)

Cross re fe rences .— For explanation or of Children's Procedure, see § 2, ch. 90, 
how amendments in 1975 changed Rules SI.A 1975).

NOTES TO  DEC IS IONS

Purpose  fo r  enacting subsection (a). 
— Reading this section together with 
either sections o f the luws relating to chil­
dren’s proceedings lends one to believe 
that subsection <u) was enacted principally 
for tlie purpose o f protecting the child 
ngninsl the possible adverse effects an 
unauthorized revelation o f his social rec­
ord would have. In re P.N., Sup. Ct. Op. 
No. 1127 (F ile No. 2191), 533 P.2d 13 
(1975).There is nn indication that subsec­
tion (n! wus intended to authorize the 
grunting o f  t.-sliinoniiil use immunity 
to purcnts. In re I ’ .N., Sup. Ct. Op. No. 
1127 (F ile  No. 2191), 533 P.2d 13 (1975).

Tlie supreme court cuuld not say with 
certainty that this section would he 
construed to forbid the use, in u subse­
quent criminal action against a parent, u f 
testimony thut the parent guve at u chil­

dren's proceeding In re P.N., Sup. C l. Op. 
No. 1127 (Filo No. 2191), 533 P.2d 13 
(1975).W n lver o f  prov isions o f  section. — In 
Die case o f use o f restraints more severe 
than placement in adjustment rooms 
(solitary confinement), thu approval o f tho 
director o f McLaughlin Youth Center 
must be obtained und a report made to thu 
child’s attorney nnd the family court. The 
provisions o f this section ur.- waived for 
this purpose. T.M. v. Director o f 
McLaughlin Youlh Center, Superior 
Court. No. 72-449 <19731.

S lu icd  in R l.R  v. S late. Sup. Ct. Op. Nil. 
706 (F ile No. 11561, 487 l*.2d 27 (1971).

Cited in M.O.W. v. State, Ct. App. Op. 
No. 95 (File No. 4846), 645 I*.2d 1229 
(19821; S late v. R .IL . Ct. App. Op. No. 375 
(File No. 77081. !*.2d II984 I.
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See. -17.10.095. Arrest o f a minor. The arrest of a minor other than 
for a traffic offense is not considered an arrest for any purpose except 
for the purpose of the disposition of a proceeding arising out of that 
arrest. (5 2 ch 121 SLA 19721

Sec. 47.10.100. Retention o f jurisdiction over minor, (u) The 
court retains jurisdiction over the case and may at any time stay execu­
tion, modify, set aside, revoke, or enlarge a judgment or order, or grant 
a new hearing, in the exercise of its power of protection over the minor 
and for the minor’s best interest, for a period of time not to exceed two 
years or in any event extend past the day the minor becomes 19, unless 
sooner discharged by the court, except that the department may apply 
for and the court may grant an additional one-year period of supervi­
sion past age 19 if continued supervision is in the best interests of the 
person and the person consents to it. An application for any of these 
purposes may be made by the parent, guardian, or custodian ucting in 
behalf of the minor, or the court may, on its own motion, and after 
reasonable notice to interested parties and the appropriate depart­
ment, take action which it considers appropriate.

(b) I f  the court determines at a rehearing that it is for the best 
interests of the minor to be released to the care or custody of the minor’s 
parent, guardian, or custodian, it may enter an order to that effect and 
the minor is discharged from the control of the department.

(c) I f  a minor is adjudicated a delinquent or a child in need of aid 
before the minor's 18th birthday, the court n.ay retain jurisdiction over 
the minor after the minor's 18th birthday for the purpose of 
supervising the minor's rehabilitation, hut the court’s jurisdiction over 
the minor under this chapter never extent i beyond the minor's 19th 
birthday, except that the department may apply for and the court may 
great an additional one-year period of supervision past age 19 i f con­
tinued supervision is in the best interests of the person and the person 
consenU to it. The department r ’ay retain jurisdiction ove a child 
between the child's 18th and 19th birthdays for the purpose of 
supervising the child’s rehabilitation, i f  the child has been placed 
under the supervision of the department before the child's 18th 
birthday, except that the department may apply for and the court may 
grant un additional one-year period of supervision past age 19 if con­
tinued supervision is in the host interests of the person and the person 
consents to it. (!) 11 art I ch 145 SLA 1957; am §§ 16, 17 ch 245 SLA 
1970; am § 21 ch 63 SLA 1977)

NOTES TO DECISIONS

Wlii-n one ciiiiunits u crim ina l o f­
fense a fte r m u ll in g  tlie iige o f IH 
yeurs, lie is no lunger entitled to claim tlie 
benefits o f tlie Children's Code, iienson v.

State, Sop. Ct. Op. No. 1591) (Filo No. 
3(12-11, 576 P.'2d 1352 (197HI.

O ffenses to wtileli court's ju r isd ic ­
tion nut extended. — Neither subsection

§ 47.10.110 W e l f a r e , S o c ia l  S e h v ic c s  a n d  I n s t it u t io n s  S 47.10.130

(a) nor subsection (c) purports tu extend the sentencing court acquires jurisdiction
the court's juvenile jurisdiction to newly over the individual, only an expressly
committed ofTcnses occurring between the retroactive statute could defeat ils
olTendcr's 18th and 19th birthdays, continuing jurisdiction for the duration o f
Henson v. State, Sup. Ct. Op. No. 1590 the sentence originally imposed. Duven-
(File No. 3024), 576 P.2d 1352 (1978). port v. McGinnis, Sup. C l. Op. No. 1049

Ju risd ic tion  defeated on ly  by (File No. 1942), 522 P.2d 1140 (1974).
express ly retroacUvc statute. -  Once

Sec. 47.10.110. Appointment o f guardian o r custodian. When, 
in the c >urse of a proceeding under this chapter, it appears to the court 
that thu welfare of a minor will be promoted by the appointment of a 
guardian or custodian of the minor’s person, the court may make the 
appointment. The court shall have a summons issued and served upon 
the parents of the minor, i f  they can be found, in a manner and within 
a time before the hearing which the court considers reasonable The 
court may determine whether the father, mother, or the Department of 
Health and Social Services shall have the custody and contrm of the 
minor. I f  the minor is o f sufficient age and intelligence to stote desires, 
the court shall consider them. (§ 12 art I ch 145 SLA 1957; a. tt § 6 ch 
104 SLa 1971; am § 22 ch 63 SLA 1977)

Co lla te ra l re ferences. —  39 Am. Ju r. Right o f infant to select hi/ own guurd- 
2d, Guardian and Ward, § 17. iun, 85 ALR2J 921.

39 C.J.S., Guardian and Ward, S§ 20 to
29.

Sec. 47.10.120. Support o f minor. (ax When a child in need of aid 
is committed under this chapter, the court may, after giving the parent 
a reasonable opportunity to be heard, adjudge that the parent shall pay 
in a manner which the court directs a sum which will cover in full or 
in part the support of the child in need of aid. When a delinquent minor 
is committed under this chapter, the court shall order that the parent 
of the minor pay in a manner which the court directs a sum which will 
cover in full or in part the support of the delinquent minor.

(b) I f  a parent wilfully fails or refuses to pay the sum fixed, the 
parent may be proceeded against as provided by law in cases of family 
desertion and nonsupport.

(c) The sum collected from a parent under this section shall be 
directly credited to the general fund of the state. (§ 13 art I ch 145 SLA 
1957; am § 1 ch 31 SLA 1959; am § 1 ch 141 SLA 1959; am § 23 ch 63 
SLA 1977)

Sec. 47.10.130. Detention. No minor under 18 years of age who is 
detained pending hearing muy be incarceruted in a jail unless assigned 
to separate quarters so that the minor cannot communicate with or 
view adult prisoners convicted of, under arrest lor, or charged with a 
crime. When a minor is detained pending hearing, the minor’s parent, 
guardian, or custodian shall be notified immediately. (§ 14 art I ch 145 
SLA 1957)
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( 'm ss rt’ forcnri-s. — Fur ciiiuliliimx o f 

di'li'iiliuii. see CliildiL-u's Ituli' 27. Aluvkii 
Unit- o f Court.

NOTES TO DECISIONS

A tlo lon liou  which n s  twice cull- exemplifies u usurpation o f judicial power, 
tinned liy  lhe innsler o f the e liili lre n ’s 111 re I ’ l l . , Sup. CL Op. No 857 (File No. 
c ou rl fur ii (o lu l period  uf six days 1538), 504 P.2d 837 (1972).

See. 47.10.HO. Temporary detention and detention hearing.
(a) A peace officer may arrest a minor who violates a law or ordinance 
in lhe officer's presence, or whom the officer reasonably believes is a 
fugitive from justice. A peace officer may continue a lawful arrest made 
by a citizen. The officer may have u.e minor detained in a juvenile 
detention facility i f  in the officer’s opinion it is necessary to do so to 
protect the minor or the community.

ib) A peace officer who has a minor detained under (a) of this section 
shall immediately, and in no event more than 12 hours later, notify the 
court, the minor’s parents or guardian, and the Department of Health 
and Social Services of the officer’s action. The department may file with 
tho court a petition alleging delinquency before the detention hearing.

(c) The court shull immediately, and in no event more than 48 hours 
Inter, hold a hearing at which the minor and the minor’s parents or 
guardian if they can he found shall be present. The court shall deter­
mine whether probable cause exists for believing the minor to be delin­
quent. The court shall inform the minor of the reasons alleged to 
constitute probable cause and the reasons alleged to authorize the 
minor’s detention. The minor is entitled to counsel und to confrontation of adverse witnesses.

til) if the court finds that probable cause exists, it shall determine 
whether the minor should be detained pending the hearing on the 
petition or released. It may either order the minor held in detention or 
released to the custody of a suitable person pending the hearing on the 
petition. If the court finds no probable cause, it shall order the minor released and close the case.

(el Except for temporary detention pending a detention hearing or 
temporary detention under (fl of this section, a minor may not be detained except by court order,

if) A peace officer may detain a minor who is evading the person 
having the minor’s legal custody ff the minor is not otherwise subject 
to arrest or dcti .ition under (al of this section, for t(' j  sole purpose of 
fit H i t  ( I ) ret' .uing the minor to the person having legal custody or 12 )  
if the ini' .if prefers, taking the minor to an office specified by the 
Dcpa- .ment of Health and Social Services, facility or contract agency 
e1' ..'e Department of Health and Social Services where sucli exists in 
the community. Immediately upon detaining a minor under this provi­

§ 47 ,10 .142 W e l f a r e ,  S o c i a l  S e r v i c e s  a n i>  I n s t i t u t i o n s  § 47 .10 .142

sion, the peace officer shall advise the minor of the right to social 
services under AS 47.10.142(b), and, if known, the peace officer shall 
advise the person having the legal custody of the minor of the 
detention.(g) A minor who is detained under (f) of this section may not be 
detained in a ja il or other facility unless kept out of contact with adult 
persons convicted or accused of a crime. A minor may not be detained 
in a ja il or other detention facility which has not been approved by the 
Department of Health and Social Services before detention of the 
minor. (§ 15 art I ch 145 SLA 1957; am § 3 ch 118 SLA 1962; am § 2 
ch 100 SLA 1971; am § 6 ch 104 SLA 1971; am §§ 1,2 ch 128 SLA 1972)

Crosa references. — For custody 
without a court order, see Children's Rules 
6 and 7, Alaska Rules o f Court.

NOTES TO DEC IS IONS

Detention o rde rs neither based on notes under this cutchline, AS 47.10.030, 
competent testimony n o r accompanied A.M. v. Stute, Ct.'App. Op. No. 150 (File 
by the requ ired  stutcmcnt o f  facts ure No. 6105), 653 P.2d 346 (1982). 
invalid . In re P.M., Sup. Ct. Op. No. 857 Cited in Stute v. R.H., Ct. App. Op. No. 
(File No. 1538), 504 P.2d 837 (1972). 375 (F ilo No. 7768), P.2d (1984).

Appeal o f  detention o rde r. — See
<??,/fgeo. 47.iaiA2. Frcfifgfinmtfwftfldy toiI  ^mnornrv
t t o a r in g , jj)  The Department of Health and Social Services may take 
emergency custody of a minor upon discovering any of the following 
circumstances:

(1) the minor has beer, abandoned;
,2) the minor has been grossly neglected by the minor’s parents or 

guardian as "neglect" is defined in AS 47.17.070(5), so that immediate 
removal from the minor’s surroundings is, in the determination of the 
department, necessary to protect the minor's life;

(3) the minor has been abused, as "abuse" is defined in AS 
47.17.070(1), so that immediate medical attention is necessary, in the 
determination of the department;

(4) the minor has been sexually abused under circumstances listed 
in AS 47.10.010(a)(2)(D).

(b) A minor who has left home and is evading the person having 
legal custody of the minor may obtain the services of the department. 
The department shull assess the situation and furnish the minor with 
the social services it considers appropriate to protect the well-being of 
the minor and to preserve the minor’s family life if preserving it is 
Considered desirable under the circumstances. If, after assessing the 
situation, considering the wishes of the minor, and furnishing appro­
priate sociul services, the department considers it necessary, the 
department may take emergency custody of the minor.



' When ii child is taken into custody under (a) or (b) of this section,
Avvj'the department shall immediately, and in no event more than 12 hours 

'aler unless prevented by lack of communication facilities, notify the 
parents or the person or persons having custody of the child and the 
court of the action and file wilh the court a petition alleging that the 
child is a child in need of aid.

(d) The court shall immediately, and in no event more than 48 hours 
after being notified unless prevented by lack of transportation, hold a 
hearing ut which the minor, if the minor’s health permits, and the 
minor’s parents or guardian, if they can be found, shall bo permitted 
to be present, The court shall determine whether probable cause exists 
for believing the minor to be a child in need of aid, as defined in AS 
47.10.290. The court shall inform the minor, and the minor’s parents 
nr guardian if they can be found, of the reasons given as constituting 
probable cause and the reasons given as authorizing the minor’s tempo­
rary placement.

(e) I f  the court finds that probable cause exists it shall order the 
minor committed to the department for temporary placement, or order 
the minor returned to the custody of the minor's parents or guardian 
subject to the department’s supervision of the minor's care and 
treatment. If the court finds no probable cause it shall order the minor 
returned to the custody of the minor’s parents or guardian. (§ 3 ch 100 
SLA 1971; am § 6 ch 104 SLA 1971; am § 24 ch 63 SLA 1977; am § 2 
ch 1( 4 SLA 1982)

5 17.10.150 A l a s k a  S t a t u t e s  § 47.10.150

NOTES TO DEC IS IONS

Effect o f  amendment!!. — The 1982 Cited in Stale v. R.H., Ct. App. Op. No. 
amendment added paragraph (4) to sub- 375 (Kile No. 7768), P.2d (1981). 
section (a).

Article 2. Juvenile Institutions.
Scctiun
150. (tenernl powers o f department over 

juvenile institutions 
160. Duties o f department 
170. Power of cities to maintain und 

operate home or facility 
180. Operation o f homes and facilities

Section
190. Conditions governing detention 
200. Releasing juveniles after commit­

ment
210. Youth counsellors 
220. Grnnts-in-nid

Sue. 47.10.150. General powers o f department over juvenile 
institutions. The Department of Health and Social Services may

(1) purchase, lease or construct buildings or other facilities for the 
care, detention, rehabilitation and education of children in need of aid 
or delinquent minors;

(2) adopt plans for construction ofjuvenile homes, juvenile detention 
facilities, and other juvenile institutions;

(3) adopt standards and regulations under this chupter for the 
design, construction, repair, maintenance and operation of all juvenile 
detention homes, facilities, and institutions;

(4) inspect periodically each juvenile detention home, facility, or 
other institution to ensure that the standards and regulations adopted 
are being maintained;

(5) reimburse cities maintaining and operating juvenile detention 
homes and facilities;

(6) enter into contracts and arrangements with cities and state and 
federal agencies to carry out the purposes of this chapter;

(7) do ell acts necessary to carry out the purposes of this chapter;
(8) adopt the regulations necessary to carry out this chapter;
(9) accept donations, gilts or bequests of money or other property for 

use in construction of juvenile homes, institutions or detention 
facilities;

(10) operate juvenile homes when municipalities are unable to do so;
(11) receive, care for, and place in a juvenile detention home, the 

minor’s own home, a foster home, or correctional school or treatment 
institution all minors committed to its custody under this chapter. (§ 
3 art II ch 145 SLA 1957; am § 1 ch 152 SLA 1959; am § 6 ch 104 SLA 
1971; am § 25 ch 63 SLA 1977)

Cross references. — For operation o f the r.“ !fure of children under the care of 
juvenile detention homca and facilities, the department, see AS 47.10.250. 
see AS 47.10.180. For standards o f care for

NOTES TO DEC IS IONS

Department o rdered  to promulgate o f McLaughlin Youth Center. Superior 
stundurds fo r  operation  o f juven ile  Court, No. 72-449 (1973). 
detention homes. — See T.M. v. Director

S 47 .10 .160 W e l f a r e ,  S o c i a l  S k k v i c k s  a n d  I n s t i t u t i o n s  § 47 .10 .160

Co lla te ra l references. — 60 Am Jur.
2d, Penal and Correctional Institutions, 
ii 1 e l seq.

Sec. 47.10.160. Duties o f department. The Department of Health 
and Social Services shall

(1) acceptallm, tors committed to the custody ofthe department and 
all minors who t re involved in a written agreement under AS 
47.10.230(c), and p ovide for the welfare, control, care, custody, and 
placement of these liners in accordance with this chapter;

(2) require und col 'ect statistics on juvenile offenses and offenders m 
Alaska;



§ 47.15.010 A l a s k a  S p a i i i 'ik s § 47 .17 .010
diction the institution is operated, or whose department or agency is 
charged with performing the service. (§ 3 ch 88 SLA I960)

See. 47.15.040. Finnnciu! arrangements. The compact admin­
istrator, subject to the approval or the commissioner of administration, 
may muke or arrunge for the payments necessary to discharge the 
financial obligations imposed upon this state by the compact or by a 
supplementary agreement made under the compact. (§ 4 ch 88 SLA 
1960)

Sec. 47.15.050. Appointment o f attorney o r guardian. Appoint­
ment of un attorney or guardian ad litem under the provisions cf this 
compact shall be made in accordance with AS 25.24.310 or AS 
44.21.400 — 44.21.440. (§ 5 ch 88 SLA 1960; am § 55 ch 94 SLA 1980; 
am § 16 ch 55 SLA 1984)

Cross references. — See Admin. R. 13, 
Alaska Rules of Court.

E ffect o f amendments. — Tlie 1384 
amendment rewrote this section, which 
formerly read "A council or guardian ad

litem appointed under the provisions of 
this compact may be paid as provided in 
the Rules Governing the Administration 
o f a ll Courts."

Sec. 47.15.060. Enforcement. The courts, departments, agencies 
and officers uf this state and its subdivisions shall enforce this compact 
and shull do all things appropriate to the effectuation of its purposes 
and intent which are within their respective jurisdiction. (§ 6 ch 88 
SLA 1960)

Sec. 47.15.070. Additional procedures not precluded. In addi­
tion to the procedures provided in articles IV and VI of the compact for 
the return of a runaway juvenile, the particular states, the juvenile or 
the juvenile's parents, the courts, or other legal custodian involved may 
agree upon and adopt any plan or procedure legally authorized under 
the laws of this state and the other respective party states for the 
return of the runaway juvenile. (§ 7 ch 83 SLA I960)

Sec. 47.15.080. Short title. This chapter may be cited as the 
Uniform Interstate Compact on Juveniles. (§ 8 ch 88 SLA 1960)

Chanter 17. Child Protection.
Suction 
1 0  P u r p o s e
20. Persons iei|uireil lo report 
25. Holies uf public authorities 
30. Action on reports; (erininalion of 

parental rights 
40. Central registry; confidentiality

Seetinn
50. Immunity
CO. Evidence not privileged
04. Photographs and x-rays
CH Penalty for failure to report
70. Definitions

y' • f e n  47i17.P^ Purpogit. In order to protect children whose health 
well-being may lie adversely nllecled through the infliction, hy

§ 47 .17 .020 W e l f a r e ,  S o c i a l  S e r v i c e s  a n d  I n s t i t u t i o n s  § 47 .17 .020
other than accidental means, of harm through physical abuse or 
neglect or sexual abuse or sexual exploitation, the legislature requires 
the reporting of these cases by practitioners of the healing arts and 
others to the appropriate public authorities. It is the intent of the 
legislature that, as a result of these reports, protective services will be 
made available in an effort to prevent further harm to the child, to 
safeguard and enhance the general well-being of the children in this 
state, and to preserve family life whenever possible. (§ 1 ch 100 SLA 
1971; am § 3 ch 104 SLA 1982)

Effect o f amendments. — The 1982 exploitation" for "neglect requiring the
amendment, in the first sentence, substi- attention o f a practitioner o f the healing
tuted "neglect or sexual abuse or sexual arts”  and inserted "of the healing arts."

NOTES TO DECISIONS

Use o f reports. — The reports o f child criminal proceedings. Stole v. R.H., Ct.
abuse and neglect required by this section App. Op. No. 375 <Kile No. 7768), I ’ ,2d
are intended for use in child protection (1984). See also notes to AS 47.17.060, 
proceedings and are not intended foruso in under cotchline "Judicial proceeding."

C o lla te ra l references. — 42 Am. Jur. Liability of parent for injury to 
2d, Infants, i i  16, 17. uncmanciputcd child caused hy parent's

43 C.J.S., Infants, §5 36 to 39, 70 to 75, negligence, 41 ALR3d 904.
94. Validity and construction o f penal stut-

Medical otter'.ion, criminal neglect by ute prohibiting child abuse, I  ALR4tb 38. 
failure to provide, 12 AI.R2d 1047.

TilTiQfltfi pt*“11>nf — «»-to-T«pnrt/fn> The following 
persons who, in the performance of their professional duties, have 
cause to believe that a child has Buffered harm as a result of abuse or 
neglect shall immediately report the harm to the nearest office of the 
department:

(1) practitioners of the healing arts;
(2) school teachers and school administrative staff inumbers;
(3) social workers;
(4) peace officers, and officers of the Department of Corrections;
(5) administrative officers of institutions;
(6) licensed day care providers and paid staff;
(7) licensed foster care providers.
(b) This section docs not prohibit the named persons from reporting 

cases which have come to their attention in their nonprofessional 
capacities nor does it prohibit any other person from reporting a child’s 
harm which the person has cause to believe is a result of abuse or 
neglect, These reports shall be made to the nearest office of the depart­
ment.



S .17-17-025 A l a s k a  S ia t i i t k s § 47 .17 .025

(cl If the person making a report of harm under this section cannot 
reasonably contact the nearest office of the department and immediule 
action is necessary for the well-being of the child, the person shall 
make the report to a peace officer. The peace officer shall take immedi­
ate action to protect the child and shall, at the earliest opportunity, 
notify the nearest office of the department. (§ 1 ch 100 SLA 1071; am 
§§ 4. 5 ch 104 SLA 1082; am E.O. No. 55, § 42 (1984)1

Effect o f amendments. — Ttie 1982 The 1984 amendment substituted 
amendment, in subsection (ul, added "uml ' Department o f Corrections" for "division 
school administrative stalT i t  ihers" lit o f currectiuns" in  paragraph (4) o f subscc- 
the end o f paragraph (2> and udded para- lion (a), 
graphs l6 l and (71.

NOTES TO DEC ISIONS

Cited in State v It H., Ct. App, Op No.
375 (F ile No. 7768), P.2d (1984),

C o lla te ra l re ferences. — Civil liability report'a ltered child syndrome, 97 Al.ltdd 
o f physician for failure lo diagnose o r 338.

See. 47.17.025. Duties o f public authorities, (u) A law 
enforcement agency shall immediately notify the department of the 
receipt of a report of harm to a child from abuse. Upon receipt from any 
source of a report of harm to a child from abuse, the department shall 
notify the Department of Law and investigate tlie report und, within 
72 hours of the receipt of the report, shall provide r. written report of 
its investigation of the harm to a child from abuse to the Department
of Law for review.(hi The report of harm to a child from abuse required from the
department by this section shall include:

(1) the names and addresses of the child and the child’s parent or 
other persons responsible for the child’s care, if known;

(2) the uge and sex of the child;
(8) the nature and extent of tlie harm to the child from abuse;
(4) the name and age and address of Lie person known or believed 

to he responsible for the harm to the child from abuse, if known;
<5) information that the department believes may be helpful in 

establishing the identity of the pcrsun believed lo have caused the 
harm to the child from abuse. (!) 0 ch 104 SLA 1982)

NOTES TO DEC IS IONS

Applied in State v. It H ., Ct. App. Op.
Nu. 375 (File No. 7768), P.2d 
11984).

Sec. 47.17.030. Action on reports; termination o f parental 
rights, (a) I f  a child, concerning whom a report of harm is made, is 
believed to reside within the boundaries of a local government 
exercising health functions for the area in which the child is believed 
to reside, the department may, upon receipt of the report, refer the 
matter to the appropriate health or social services agency of that local 

t  government. For cases not referred to an agency of a local government,
the departir°nt. shall, for each report received, investigate and take 
action, in accordance with law, which may he necessary to prevent 
further harm to the child or to insure the proper ce.re and protection of the child.

(b) A local government health or social services agency receiving a 
report of harm shull, for each report received, investigate and tak', 
action, in accordance with law, which ' y be nece!.aary to prevent 
further harm to the child or to insure C proper care and protection of 
the child. In addition, the agency r - r ■ g a report of harm shall 
forward a copy of its report of the inve1 tgawon, including information 

i  j k  the department requires by regulation, to the department.
I  9  (c) Action shall he taken regardless of whether the identity of the
a '  person muking the report of harm is known.

(d) Before the department or a local government health or social 
services agency may seek the termination of parental rights, under AS 
47.10.080(c)(3), it shall offer protective social services and pursue all 
other reasonable means of protecting the child.

(e) In all actions taken by the department or a health and social 
services agency of a local government under this chapter that result in 
a judicial proceeding, the child shall be represented by a guardian ad 
litem in that proceeding. Appointment of a guardian ad litem shall be 
made in accordance with AS 25.24.310. (§ 1 ch 100 SLA 1971; am § 1 
ch 222 SLA 1976; am § 17 clt 55 SLA 1984)

i
Effect u f umcndmcnts. — Thu 1984 

amendment udded the second sentence in 
auhsccliun (u).

NOTES TO DEC IS IONS

Effect o f subsection (d). — Subsection vide counselini’  and other support services 
tdl u f this section is clenrly intended to tu the family prior to seeking termination 
prevent further almse hy providing pro- o f parental riphts. E.A. v. Stule, Sup. Ct. 
leetlve services tu the child, and it does not Op Nu 228!) iFile Nos. 4687, 48701, 623 
place a mundutory duly on the stule to pro- P.2d 1210(19811.
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5 ‘17.17.040 A l a s k a  S t a t u t e s 3 47 .17 .060
Applied in Slate v R I I , C l App Op Quoted in Granato v. Occhipinti, Sup. 

Nu 375 (File No. 77C8I, P. 2d Ct. Op. Ne. 11)62(File No. 3756),602 P.2d
11961). 442 (1979).

C o lla te ra l references. — 43 C J.S ., 
Infants, §1 71, 72.

Physical abuse o f child by parent as 
ground for termination o f parent’s right lo 
child, 53 ALR3J 605.

Sexual abuse o f child by parent as

ground fur termination o f parent's eight to 
child, 58 ALK3d 1074.

Validity o f slate stutute providing for 
termination o f parental rights, 22 ALR4lh 
774.

Sec. 47.17.010. Central registry; confidentiality, (a) The depart­
ment shall maintain a central registry of all investigation reports but 
not of the reports of harm.

(b’ Investigation reports and reports of harm filed under this chapter 
are considered confidential and are not subj >cl to public inspection und 
copying under AS 09.25.110 and 09.25.120. However, in accordance 
with department regulations, investigation reports may be used by 
appropriate governmental agencies with child-protection functions, 
inside und outside Alaska, in connection with investigations or judicial 
proceedings involving child abuse, neglect, or custody. A person, not 
acting in accordance with department regulations, who makes public 
information contained in confidential reports is guilty of a misde­
meanor. (§ 1 ch 100 SLA 1971; urn 3 2 ch 222 SLA 1976)

NOTES TO DEC IS IONS

Psychothcrapist/pullcnt p rivilege. — 
Child nliuse reports ure not open to llie 
puhlic, und are therefore not within 
A.H E R. 504ld)(5), which provides that 
there is no physician or 
psychotherapist/patient privilege "us lo 
information that the physician or

psychotherapist is required to report to a 
public employee or us to information 
required to be recorded in a public office, if 
sucli report or record is open to public 
inspection."State v. R.H., Ct. App. Op. No. 
375 (File No. 7768), l'.2d (19841.

A v '/lSftn 'i 7il7iff f i l Immuni t y  A person who, in good faith, makes a 
report under this chapter, or who participates injudicial proceedings 
related to the submission of reports under this chapter, is immune from 
uny civil or criminal liability which might otherwise he incurred or 
imposed. (8 1 ch 100 SLA 1971)
tfisa 47.17.QB(L~Evidenca aot privUegei}. Neither the physi- 

T/tfinn-palient nor the husband-wife privilege is u ground for excluding 
, ( \ j /  Jence regarding a child’s harm, or its cause, in a judicial proceeding 
y '  related to a report made under this chapter. (8 1 ch 100 SLA 1971)

§ 47 .17 .064 W e l f a h e ,  S o c i a l  S e r v i c e s  a n d  I n s t i t u t i o n s  § 47 .17 .070
NOTES TO  DEC ISIONS

Fo r discussion o f  constitutional 
p rob lem s in interpreting tins section to 
abrogate psychotherapist privilege in 
criminal proceedings, see State v. R.H., Ct. 
App. Op. No. 375 (File No. 7768). P.2d 

51984).
App licab ility to psychologists. — The 

courl assumed but did not decided that thiB 
section applies to psychologists, who are 
not physicians. State v. R II., Ct. App. Op. 
No. 375 (F ile No. 7768), P.2d 
(1984).

"Jud ic ia l p roceed ing ".— This section 
only applies to child protective pro­
ceedings instituted under AS 47.10 and 
not to criminal proceeding for sexual 
abuse. State v. R.H., Ct. App. Op. No. 375 
(File No. 7768), P.2d (1934).

(living the Department o f Health nnd 
Social Services primary control o f the 
uhuecd child again indicates a legislative- 
intent that tho "judicial proceedings"

referred to in this section occur through 
the department in relation to protective 
services, und are civil rather than crim­
inal. State v. R H , Ct. App. Op No. 375 
(File Nu. 7768), P.2d (1984).

Since AS 47.17.025 refers to the Depart­
ment o f Law. without reference to the 
criminal division, AS 47.17.025 does not, 
standing alone, necessarily resurrect the 
requirement o f former AS 11.67.040 that 
the district attorney receive child abuse 
reports; nor does it establish an inter.! that 
child abuse reports result in criminal pros­
ecutions; and consequently, the Court of 
Appeals could nut find that a criminal 
prosecution for child sexual abuse is neces­
sarily "a judicial proceeding rclnled to o 
report made under this chapter" pursuant 
to this section. Slate v. It.II., Ct. App. Op. 
No. 375 (File No. 7768), I'.2d
(1984).

Sec. 47.17.064. Photographs and x-rays. The department or a 
person required under AS 47.17.020(a)(1) to report that a child suffered 
substantial harm us a result of physicul abuse or neglect may without 
the permission of the parents

(1) take or have taken photographs of the areas of trauma visible on 
the child; and

(2) if medically indicated, have a radiological examination of the 
child performed. (8 7 ch 104 SLA 1982)

-47J.7.06&..Penalty fo r rn n n r i .  * person required
to file a report of abuse or neglect under AS 47.17.020 who wilfully or 
knowingly fails or refuses to report the harm required under AS 
47.17.020 is guilty of a class B misdemeanor. (8 7 ch 104 SLA 1982)

Cross references, — For penalties fur 
misdemeanors, see AS 12.55.135.

? 0e<5. 4747 .,070, Definltion.su/n AS 47.17.010 — 47.17.070
I } )  "child abuse or nealecl^ means the physical injury or neglect, 

sexual abuse, sexual exploitation, or maltreatment of a child under the 
age of 18 by a person who is responsible for the child’s wulfare under 
circumstances which indicate that the child’s health or welfare is 
harmed or threatened thereby;

(2) "child” means n person under 18 years of age;
(3) "department" means the Department of Health and Socio; Ser-
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( l i  ’*inst i I ul ion" means a private or public hospital or other facility 
providing medical diagnosis, treatment, or care;

tfiI "neglect" means the failure to provide necessary food, care, cloth­
ing, shelter, or medical attention for a child;

I fil ."practitioner  afljiaiieaiiagArta'̂ iiciude s chiropractors, dentists, 
health aides, nurses, optometrists, osteopaths, physical therapists, 
physicians, psychiatrists, psychologists, religious healing' practitio­
ners, and surgeons;

(7) "sexual exploitation" means
(Al permission or encouragement to a child for prostitution 

prohibited by AS 11.GO.100 — 11.60.150 by a person responsible for the 
child's welfare;

IB) permission, encouragement, or activity involved in the unlawful 
exploitation ofa minor prohibited by AS 11.J1.455 by a person respon­
sible for the minor’s welfare. (§ 1 ch 100 SLA 1971; am § 6 ch 104SLA 
1971; am § 3 ch 222 SLA 1976; utn 5G, 57 ch 94 SLA 1980; am §§ 8, 
9 ch 101 SLA 1982)

Effect o f umcndmenls. —  Tlie 1981) The 1982 amendment inserted "or
amendment substituted "18" fur neglect" und "sexual exploitation" in para-
"eightcen" near the middle o f paragraph graph (1) und udded paragraph (7).
I l l ,  nnd substituted ” 18'' for "16" in paru- 
graph (2).

NOTES TO DEC ISIONS

Where parents refuse perm ission fo r atlcnliun under puragruph 151 o f this sec-
bland transfusion  because o f  re lig ious liun, obtaining custody und marauder
conviction, the stale may intercede and consenting to the opciution. In re
make the child a dependent minor hy the lamstcrcr, Superior Court, 3rd Jud. DisL,
parents' failure to provide medical No. CP2720 (19721.

Chapter 20. Exceptional Children.
Section Section
05. Purpusc 20. Standards for assistance
II). Assistance authorized 50. Definitions

47.20.005. Purpose. It is the purpose of AS >17.20.005 —
•t7.20.050 t>) provide appropriate public education and training for the 
exceptional hildren in this state who have not readied the age of 
three. To the maximum extent possible, the department shall establish 
a learning program which emphasizes individual needs, is home based, 
and involves parent0 in Lhe education and training of their children. 
IS 1 ch 77 SLA 1978)

See. 47.20.010. Assistance authorized, (a) The department shall 
provide professional guidance and financial assistance to organized 
grutips of parents, nonprofit corporations, school districts, and regional 
educational attendance areas according to regulations adopted hy the

S 4 7 .2 0 .0 2 0  W k i.p a i ik , S o c ia i ,  S k iiv ii:i:.s  a n d  I n s t i t u t i o n s  § 4 7 .2 0 .0 5 0

department for providing special services, evaluation, and special 
training required hy exceptional children.

<b) The program established under (a) of this section shall emphasize 
individual needs and, where possible, be home based and involve 
parents in the education and training of their children. (S 2  ch 118 SLA 
1961; am § 6 ch 104 SLA 1971 ; am § 2  ch 77 SLA 1P78)

Sec. 47.20.020. Standards fo r assistance. The department shall 
assist organized parental groups, school districts, regional educational 
attendance areas, and nonpiofit corporations which have requested 
assistance and have arranged for the necessary facilities and equip­
ment for training centers for exceptional children. <§ 3 ch 118 SLA 
1961; am § 3 ch 77 SLA 1978)

Secs. 47.20.030 — 47.20.040. Appropriations; purpose. [Repealed,
§ 6 ch 77 SLA 1978.1

Sec. 47.20.050. Definitions. In this chapter
(1) "department” means the Department of Health end Social Ser­

vices;(2) "evaluation”  means the physical and mental examinations nec­
essary to determine the extent of the handicap;

(3) "exceptional children" includes those children who have not 
reached age of three und whoso development is significuntly delayed 
due to mental retardation, physical, neurological, or emotional handi­
caps;(4) "professional guidance" means the consultative services or other 
medical and educational specialists developed by the department for 
the education and training of exceptional children;

(5) "special service" means evaluation and special training;
(6) "special training" means (A) nursery or pre-school training to 

compensate for the special handicaps of exceptional children in order 
to prepare them, when possible, for admission to special classes in a 
regular school at the age determined by law, or (B) training in self-help 
skills, safety, social and simple occupational skills for trainable 
mentally retarded children of school age who are incapable of academic 
subjects. (§ 5  ch 118 SI A 1961; am §§ >1— 6 ch 77 SLA 1978)

devisor's notes. — Reorganized in 
1981 to alphabetize the terms defined.

Chapter 21. Adventure-Based Education.
Section
10. Establishment 
20. Program
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(C) manifests a current intent to can y out plans of serious harm to 
that person’s self or another;

(11) "mental heall h professional" means a psychiatrist or physician 
who is licensed to practice in this state or employed by the federal 
government; a clinical psychologist licensed by the stute Board of Psy­
chologists and Psychological Associate Examiners; a psychological 
associate trained in clinical psychology and licensed by the Board of 
Psychologists and Psychological Associate Examiners; a registered 
nurse with a master's degree in psychiatric nursing, licensed by the 
State Board of Nursing; and a social worker with a master's degree in 
social work nnd substantial experience in the Held of mentul illness;

(12) "mentul illness” means an organic, mental, or emotional 
impairment that has substantial adverse effects on an individual’s 
ability to exercise conscious control of the individual’s actions or ability 
to perceive reality or to reason or understand; mental retardation, 
epilepsy, drug addiction, and alcoholism do not per se constitute mental 
illness, although persons suffering from these conditions may also be 
suffering from mental illness;

(13) "peace officer" includes a state police officer, municipal or other 
local police officer, state, municipal, or other local health officer, public 
health nurse, United States marshal or deputy United Stales marshal, 
or u person authorized by the court;

(14) "professional person in charge" means the senior mentul health 
professional at u facility or that person’s designee, in the absence of a 
mental health professional it means the chief of staff or a physician 
designated by the chief of staff;

(15) "provider of outpatient care” means a mental health profes­
sional or hospital, clinic, institution, center, or other health care facil­
ity designated by the department to accept for treatment patients who 
are ordered to undergo involuntary outpatient treatment by the court 
or who are released early from inpatient commitments on condition 
that they undergo outpatient treatment;

(16) "screening investigation” means the investigation and review 
of facts which have been alleged to warrant emergency examination or 
treutment, including interviews with the persons making the 
allegations, any other significant witnesses who can readily be 
contorted for interviews, and, i f  possible, the respondent, und an inves­
tigation and evaluation of the reliability and credibility of persons 
providing information or making allegations;

(17) "state" means a slate of the United States, the District of 
Columbia, thu territories and possessions of the United Stales, and the 
Commonwealth of Puerto Rico, and, with the approval of the United 
Stales Congress, Canada. (§ 1 ch 84 SLA 1981; am §§ 26-30 ch 142 
SLA 1984)

§ 47.35.010 W e l f a r e ,  S o c i a l  S e r v ic e s  a n d  In s t i t u t i o n s  § 47,35.010
Effect o f amendments. — Tlie 1984 

amendment inserted "or operated by the 
federal government" in paragraph <5>; 
added the subparagraph (A) designation in 
paragraph (7), udded "or" to the end of that 
subparagraph, and udded subparagraph 
IB); reworded subparagraphs (10XAI and 
(C) and paragraph (12) lo  remove personal 
pronouns; deleted "Imminent und substan­
tial" preceding "bodily harm" and substi­
tuted “ behuvior causing, attempting or 
threatening that hurm" for "attempts at 
suicide or bodily barm" in pnrugruph 
( 101(A); substituted "harm to others" for 
"imminent and substantial bodily harm to

one or more other persons" and the lan­
guage beginning "recent behavior causing, 
attempting" or "behavior cousing or 
attempting harm, including, in regard to 
evaluations, at least one incident within 
30 days before the filing o f a petition for 
emergency hospitalization" in paragraph 
( 101(B); substituted "manifests" for "dem­
onstrates” in paragraph (10XC); substi­
tuted "trained in clinical psychology and 
licensed" for "with a clinical psychology or 
counseling specialty licensed" near the 
middle or paragraph (11); and inserted 
"substantial" preceding "osperience" near 
the end o f paragraph (111.

Chapter 35. Private Institutions.
Section
10. Powers o f department
20. License or permit required
30. Authority to issue regulations
40. Licensing
55. Provisional license
60. Records required
70. Violations

occilon
75. Licensure of providers o f care for 

dependent bdulls by municipalities 
90. Licensing nnd oopervision o f mater­

nity homes 
100. License required 
900. Definitions

See. 47.35.010. Powers o f department, (a) The department may
(1) license and supervise boarding homes, foster homes, group 

homes, nurseries, institutions caring for children and foster homes, 
group homes and institutions carir.R for dependent udults;

(2) investigate and supervise licensees;
(3) enforce the standaids established by it;
(4) contract with private or municipal agencies to investigate and 

make recommendations to the department for the licensing and super­
vision of boarding homes, foster homes, group homes, nurseries, insti­
tutions caring for children and foster homes, group homes and 
institutions caring for dependent adults under procedures and stan­
dards of operation established ’ ”  ' department.

(b) The department shall, ww 1 days after receiving a written 
request that it do so, delegate it . /ers 'elating to nurseries under 
this section and under AS 47.35.040 — 47.35.060 to a municipality 
which hus adopted an ordinance providing for day care licensing under 
home rule powers or os authorized under AS 29.48.035(a)(20). A munic­
ipality lo which these powers ha ve been delegated may waive or modify 
any regulation or standard established by the department under the 
authority of AS 47.35.010 — 47.35.080 as it applies to nurseries or the 
application of any such regulation or standard us it applies to a partic­
ular day care licensee but must notify the department of any waiver. 
(5 2 ch 17 SLA 1951; am S§ l,2 rh 42SLA  1973; am §§ l,2ch253SLA 
1976; am § 1 ch 45 SLA 1977; am § 1 ch 98 SLA 1977; am § 135 ch 6



§ -17.35.020 A l a s k a  S t a t u t e s $ 47 .35 .040
Iteviniir's notrs . In JUKI Toriner" E ffect o f nrm-mlmi-nt.*,. — The 11)81 

witt I I Iv r ln l biThre the riTerente to AS nmenihnrril changed ar, internal reference
47..'15 DM) Thai -I'lllu ll wan repenleil Itv in sulmeetiiin lb).
Her. 5. i l l  117, SI.A 1982.

NOTES TO DEC IS IONS

Cited in J M.A. v. Stale, Sup. Ct. Op 
No 1201 I Kile No. 2.7911, 542 P .» l 170
(1975).

Sec. 47.35.020. License or permit required. A person may not, 
without a license ot ; nnit to do so,

(1) maintain ar conduct, for more than 90 days, a boarding home, 
foster home, group home, institution, or other place for the regular 
reception or care of children under 16 years of age, or a foster home, 
group home, or institution for the care of dependent adults; or

12) engage in the business of receiving or caring for children under 
14 years of age, with nr without compensation, in u nursery in which 
five or more children not related oy blood or marriage, or legal adop­
tion, to the owner, operator or manager of the business are lodged. (§ 3 
cli 17 SLA 1951; am fi 3 ch 42 SLA 1973; am § 3 ch 253 SLA 1976; am 
$ 2 cli 45 SLA 1977; am § 1 ch 97 SLA 1982)

Effect o f (intendments. — The 1982 days" near the beginning o f paragraph 111 
amendment inserted "for mure than 90 und mude minor changes in style.

Sec. 47.35.030. Authority to issue regulations. The department 
may adopt regulations and standards consistent with other require­
ments of law. This authority does not deny a religious group from 
establishing and operating an institution solely because of the pr>or 
installation or operation of another religious group in the same area. 
The authority to adopt regulations und standards shull be exercised to 
insure compliance with the intents and purpose of AS 47.35.010 — 
47.35.100. The department may inspect and examine an institution, 
home or place, or the performance of a service. (§ 4 ch 17 SLA 1951; am 
§ 1 ch 77 SLA 1967)

Sec. 47.35.010. Licensing, (a) The department shull issue u license 
to a facility if il determines that the facility has met the standards for 
operation set out in AS 47.35.010 — 47.35.080 and the regulations 
adopted under AS 47.35.010 — 47.35 080.

• Ii) A license is valid for two years alter the date of issuance unless 
it is revoked or modified. The department may revoke a license or 
modify a license lo provisional status if it determines that u facility is 
not in compliance with AS 47.35.010 — 47.35.080 or the regulations 
adopted under AS 47.35.010 — 47.35.080.

(c) The department may waive compliance witli a standard set out 
in regulations adopted under AS 17 .’15 Old -17  .'15.(18(1 if an su'reiil-

ft 47 .35 .050 W e l f a r e ,  S o c i a l  S e r v i c e s  a n d  I n s t i t u t i o n s  § 47 .35 .060
able alternative is established that meets the purpose of the provision 
und reasonably assures the well-being of persons in care.

(d) A license may not be transferred to a different facility or owner.
(e) The department shall give written notice of revocation or modifi­

cation under (b) of this section 30 days before the effective date of the 
action. However, if the health or well-being of children or dependent 
adults is in jeopardy, the revocation or modification action is effective 
immediately upon the issuance of written notice by the department. 
(§§ 5, 8 ch 17 SLA 1951; am § 4 ch 42 SLA 1973; am § 2 ch 97 SLA 
1982)

Effect o f amendments. — Thu 1982 
amendment rewrote thin section.

Sec. 47.35.050. Duration o f license or permit. [Repealed, § 5 ch 97 
SLA 1982. For current Jaw see AS 47.35.010(b) and (e).]

Sec. 47.35.055. Provisional license, (a) The department shall 
issue a provisional license to a new facility if the facility submits to the 
department an acceptable plan for operution that is in conformity with 
the provisions of AS 47.35.010 — 47.35.080 and the regulations 
adopted under AS 47.35.010 — 47.35.080. After the department deter­
mines that the new facility is operating in conformity witli the provi­
sions of AS 47.35.010 — 47.35.080 and the regulations adopted under 
AS 47.35.010 — 47.35.080, the department shull issue a license under 
AS 47.35.040 to the facility.

(b) The department muy issue a provisional license to a facility that 
is licensed under AS 47.35.010 but is temporarily unable to conform to 
the provisions of AS 47.35.010 — 47.35.080 or the regulations adopted 
under AS 47.35.010 — 47.35.080.

(c) The department may issue a provisional license tinder (b) of this 
section only if the facility submits to the department an acceptable 
plun to bring the facility into conformity with the provisions of AS
47.35.010 — 47.35.080 und the regulations adopted under AS 47.35.010 
— 47.35.080 within the time specified in the provisional license.

(d) A provisional license is valid for a period not exceeding one year 
from the date of issuance. Tlie department may renew a provisional 
license for un additional period not to exceed one year. (§ 3 ch 97 SLA 
1982)

Sec. 47.35.060. Records required. Ench licensee or permit holder 
shall keep records regarding each child or adult in its control und care, 
or placed by it, which the department prescribes, and shall report to the 
department tlie facts which the department requires with reference to 
the children or adults. All records regarding individuals placed for care 
in an institution or home under this chapter arc confidential and shall 
be safeguarded from improper disclosure by the agency or department.

9 cli 17 SLA 1951; am 5 1 cli 45 SLA 1977!



$ <17.35.070 A l a s k a  S t a t u t e s § 47 .35 .900
2 ^ '  <A7-afi.07n. VinUti/vnrf A person who violates a provision of AS

47.35.010 — 17.35.100 or a regulation adopted under AS 47.35.010 — 
47.35.100 is guilty of a misdemeanor, and upon conviction is pun­
ishable by a line of not more than $300. (§11 ch 17 SLA 1951; am § 2 
ch 77 SLA 1967)

Sec. 47.35.075. Licensure o f providers o f care fo r dependent 
adults hy municipalities. A first or second class borough or a first or 
s<.tond class city outside a first or second class borough may license and 
supervise institutions caring for dependent adults. If a borough or city 
chooses not to license care providers for dependent adults, tho depart­
ment shall he the licensing authority; if a borough or city chooses to 
license care providers for dependent adults, the borough or city may 
exercist any power or responsibility granted to the department under 
this chapter nnd shall enforce regulations adopted by the department 
under AS 47.35.030. (§ 5 ch 45 SLA 1C 77)

Sec. 47.35.080. [Renumbered as AS 47.35.900.]
Sec. 47.35.090. Licensing nnd supervision o f maternity homes. 

Maternity homes shall be licensed und supervised in the same manner 
as boarding homes or foster homes, nurseries and other institutions 
caring for children as provided in AS 47.35.010 — 47.35.080. In this 
section "maternity home” means un institution or piace of residence 
whose primary function is to give care to pregnant girls or women, 
regardless of age, before or during confinement, or which provides care, 
as needed, to mothers and their infants ufter confinement, with or 
without compensation. (§ 1 ch 108 S'LA 1960)

Sec. 47.35.100. License required, (a) Without a license issued by 
the department in accordance with its regulations a person may not 
operate an agency providing uny of the following services;

(1) the placement of children for foster home care;
(2) the placement of children for adoption; or
(3) individual and family counseling.
(b) The license shall remain in effect until revoked for cause. The

department shull give written notice of revocation at least 90 duys
before the effective date of the revocation.

(c) In this section "agency" does not include un individual who occa­
sionally provides the services set ouL in (a) of this seclion. (§ 4 ch 77 
SLA 1967)

See. 47.35.900. Definitions. In this chapter
(1) "boarding home or foster home" means an establishment 

providing regular care for less than six children not related by blood or 
marriage to the foster purer j;

(2) "department” means thu Department of Health and Social Ser-

§ 47 ,35 .900 W e lf a r e , S o c i a l  S e r v i c e s  a n o  I n s t i t u t i o n s  § 47 .35 .900
(3) "facility" means the administration, program, and physical plant 

of a nursery caring for children, or a foster home, group home, or 
institution caring for children or dependent adults;

(4) "group home” means a small establishment providing care and 
services for 10 or fewer children not related by blood, marriage or legal 
adoption to the foster parent and which is

(A) noncontiguous to another institution; and
(B) stresses normal family living.
(5) "institution" means an establishment providing regular care and 

services for 11 or more children not related by blood or marriage to the 
owner or operator;

(6) "nursery" means an establishment providing care and services 
for any part of the 24-hour day for a child not related by blood or 
marriage to the owner or operator, but does not include uny estab­
lishment whose primary purpose is educationul. (§ 1 ch 17 SLA 1951; 
am § 3 ch 77 SLA 1967; urn § 1 ch 69 SLA 1971; am § 6 ch 104 SLA 
1971; am §§ 6, 7 ch 42 SLA 1973; am § 4 ch 97 SLA 1982)

Devisor's notes. — Formerly AS Effect o f amendments. — Tlie 1982 
t7.H5.080. Renumbered In 1984. amendment added paragraph (3).

Reorganized in 1984 to alphabetize the 
terms defined.

Chapter 37. Uniform Alcoholism and Intoxication 
Treatment Act.

Section
10. Declaration o f policy
20. Office o f alcoholism und drug abuse
30. Powers o f olTico
10. Duties o f office
60. Interdepartmental coordinating com­

mittee
dO. Review board on alcoholism 
70. Composition
80. Qualifications uf board members 
90. Term o f office and vacancies 
100. Compensation, per diem, ar expenses 
110. Duties
120. Alctholism program coordinator 
130. Comprehensive program fur treul- 

mei.t; reg>< nnl facilities 
110. Public and private treulmenl 

facilities 
150. Acceptance for treatment 
ICO. Voluntary treatment o f alcoholics 
170. Treulmenl and services for intoxi-

Scclion
cnled persons und persona incapaci­
tated by alcohol 

180. Emergency commitment 
190. Invuluntury commitment o f alco­

holics
200. Hearing on petition for involuntary 

commitment or alcoholics 
210. Records o f alcoholics and intoxicated 

persons
220. Visitation and communication o f 

patients
230. Establishment o f emergency service 

patrol
240. Payment for treatment 
245. Wages uf patients 
250. Nonapplicability 
"  iO. Application uf Administrative Pro­

cedure Act 
70. Definitions

Devisor's notes. — AS 47.37.070 — Colln teru l references. — 41 Am. Jur. 
47.37.270 were enacted its AS 47.37 .002— 2d, Incnmpetcnl Persons, 5 7.
17 37 210 lientmihered ill 1972 28 ( ' . I S ,  D lliflhatds, t I et soi|
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Massachusetts husbands have been convicted of rape o f their 
estranged wives.1 There arc no reported cases regarding 
matital rape in Mississippi. Virginia and the District o f 
Columbia.

Lobbying efforts to end this archaic and sexist “ marital 
right" or protection afforded husbands have been hard 
fought and. to a large extent, unsuccessful. Opposition to 
legislative efforts is being met with the following typical 
arguments:

...th e  state o f Florida has absolutely no business in­
tervening into the sexual relationship between a 
husband and a w ife .... We don't need Florida invading 
the sanctity and the intimacy of a husband and wife's 
sexual relationship. [Rep. Tom Bush, Ft. Lauderdale,
Fla.. Transcript of Floor Debate on House Bill 650, at 
3-4. May 29. I960]:
...the  Bible doesn’t give the state permission anywhere 
in that Book for the state to be in your bedroom, arid 
that is just exactly what this bill has gone to. its med­
dling in your bedroom, he State o f Florida, as an entity, 
deciding what you can do and what you can't do. [Rep.
John Mica. Winter Park. Fla., Transcript o f Floor 
Debate on House Bill 650, at 6. May 29,1980];
...B u t i f  you can't rape your, wife, who can you rape?-'' 
(California State Senator Bob Wilson, addressing a 
groi p o f women lobbyists regarding California's Marital 
Rape Bill AB 546. Spring 1979).

To date, only three states have totally abolished the 
marital rape exemption. The express exemptions in Oregon 
and Nebraska statutes were stricken (Neb. Rev. Gtat. 
§§28-319, 28-320, effective 1976. repealing and replacing 
§§23-403.03 and §28-403.04; Or. Rev. Stat. §163.305, amend­
ed by 1977 c. 644). N^w Jersey legislators went one step fur­
ther in abrogating the marital rape exemption by including 
an express statutory provision that "no actor shall be 
presumed to be incapable of committing [sexual offense] 
because o f . . . marriage to the victim." (N.J. Stat. Ann. 
§2C.14-5(b). effective Sept. 1,1979). Additionally, the exemp­
tion has been deleted in most, but not all, cases in California 
(Cal. Penal §262, effective Jan. 1, 1980, establishing a sep­
arate crime of spousal rape). Minnesota (Minn. Stat. Ann. 
§609.349, amended in 1980, deletes the exemption in most 
cases), and Iowa (Iowa Code Ann. §709.2-709.4, exemption 
dcli-tcd from first and second degree sexual abuse; exemption 
retained in third degree).

Delaware and Hawaii have amended their rape statutes 
by deleting the marital rape exemption on one hand, but then 
granting an exemption to a previously unprotected class of 
defendants. In Delaware the marital exemption was deleted 
from first and second degree rape (Del. Code Ann. §§763. 
764). However, in first degree rape the marital exemption was 
replaced wilh an exemption for "voluntary social •om- 
panions" fsrr m/ru/. The Hawaii legislature amended iiS  rape

2. Commonwealth v. Chretien, No. 99983-84, 85 (Essex County 
Superior Court. Mass.; Sept. 1979); People v. Finley. No. CRC 
80-877 (Criminal Division. Pinellas County Circuit Court. 
Florida; Apr. 1980).

statutes to provide for gender neutral terms, and in so doing 
deleted the marital rape exemption. However, like Delaware, 
a “ voluntary social companion" exemption was included in 
first degree rape (Hawaii Rev. Stat. §707-730).

Expan s ion  o f the Marital R ap e  Exemption
The marital rape exemption has traditionally only ap­

plied to, and protected, husbands in legally valid marriages. 
Various theories, in addition to Hale’s "matrimonial con­
sent." have been subsequently offered as the basis for this 
marital right or privilege o f rape: the "unity o f person" com- 
mon-law doctrine, whereby the legal identity of a woman 
merged upon marriage into that of her husband and made 
rape by her husband legally impossible since he could not 
rape himself; or the position o f women as property or chattel 
o f their husbands meant that a husband’s rape of his wife was 
merely making use of his own property. AH of these 
"rationales" underlying the marital rape exemption de­
pended upon and required a valid marriage contract.

Exem ption  fo r  Unmarried  Cohab i tan ts
While efforts to abolish the i.'arital rape exemption are 

meeting strong resistance, legislators in 13 stales (Alabama. 
Connecticut. Delaware. Hawaii, Iowa, Kentucky, Maine. 
Minnesota. Montana. North Dakota, Pennsylvania, Texas. 
West Virginia) have extended this "privilege of marriage" to 
unmarried persons. Eleven o f these states extend *he marital 
rape exemption to persons living together who are not 
married to each other (i.e.. cohabitation relationships). For 
example, Montana provides that "...the exclusion shall be 
deemed to extend to persons living as man and wife, re­
gardless o f the legal status o f their relationship." Mont. Rev. 
Codes Ann. §45-5-506(2). See also Alabama (Crim. Code 
§13A-6-60(4)); Delaware (Code Ann. §772(b); Iowa (Code 
Ann. §709.4, exemption only for third-degree sexual abuse); 
Minnesota (Stat. Ann. §609.342. exemption only for statutory 
rape and specified cases involving handicapped couples); 
Pennsylvania (Stat. Ann. Title 18 §3103'; Texas (Pe.ial Code 
§21.12). In West Virginia (Code §61-8B-1(2)) and Kentucky 
(R.S.A. §510.010(3)) “ marriage”  is defined in the criminal 
.Aatute to include unmarried cohabiting persons. Connecticut 
(Penal Code §53a-67(6)) and Maine (R.S.A. Title 17-A§252.2) 
expressly provide that cohabitation shall be an affirmative 
defense to rape.

The expansion o f the marital rape exemption to cover 
unmarried cohabitants is “ justified" in the Practice Com­
mentary following Texas Penal Code §21.12:

Adults cohabiting may terminate their relationship if 
one dislikes the other's sexual conduct, and there is no 
justification for the criminal law’s intrusion into the 
relationship. This section restates and expands the prior 
law's recognition o f this commonsense notion, which 
was reflected in [Texas| Penal Code art. 1183's definition 
o f rape to exclude sexual intercourse between husband 
and wife.

While men in these unmarried cohabiting relationships are 
increasingly being granted the "marital privilege" o f rape, 
women in these relationships have fared far worse in their at­
tempts to obtain privileges o f marriage such as spousal sup-
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The Marital Rape Exemption 
in the Criminal Law

The battered women's movement has brought to public 
light the abuse and violence women suffer from their hus­
bands, ex-husbands, male mates and ex-mates. Researchers 
and advocates on behalf o f battered women have realized that 
this violence includes severe physical abuse as well as non­
physical violence such as threats o f severe harm or 
degradation. Until recently, however, rape o f women by their 
husbands and male mates has remained a silent and hidden 
crime- Men’s right to rape their wives is in fact not a crime in 
most states. The legal right of marital rape is known as the 
“ marital rape exemption" and is embodied in state criminal 
statutes as well as the Model Penal Code (sections 213 et 
seq.). There has been limited progress towards the erosion o f 
the marital rape exemption, but this has been more than off­
set by the significant extension o f the exemption to additional 
classes o f defendants.

The legal system has been and continues to be a not-so- 
silent partner to this “ marital right" o f violence. Historically, 
battering and rape o f wives has been recognized as a 
husband’s legal right. The legal system's condonation o f wife- 
beating was expressed in 1824 by the Mississippi Supreme 
Court which held that a "husband should be permitted to 
chastise his wife moderately in cases o f great emergency 
‘without subjecting himself to vexatious prosecution for 
assault and battery, resulting in the disc v'it and shame o f 
all parties concerned.’ "  Bradley v. Stute. 2 Miss. (Walker), 
156. 158. Other states limited the husband's common law 
right to beat his wife by the "Rule o f Thumb": He was 
allowed to beat her as long as the stick was "no thicker than 
his thumb." Prosser, Handbook o f  the Law o f  Torts. 136 (4th 
ed. 1971). Since the mid-1800's, wife-beating has been a 
crime in every state, yet these laws have not been enforced 
against battering husbands or boyfriends. Today, this 
“ marital right" is upheld in the policies of noninvolvement by 
the courts, nonarrcst by police, and nonprosccution by 
district attorneys.

The principle that a husband cannot, as a matter of 
law. rape his wife first appeared in written English Law in the 
ISth century and was stated in the following manner:

But the husband cannot be guilty o f a rape committed 
by himself upon his lawful wife, for by their mutual 
matrimonial consent and contract, the wife hath given 
herself in this kind unto her husband which she cannot 
retract. 1 Hale. History o f the Pleas o f  the Common 
Crown 629 (1736 ed.).

Lord Matthew Hale authored this alleged common-law rule 
with absolutely no supporting authority. Lord Hale's 
misogyny was not. unfortunately, restricted to the area of 
marriage. His infamous statement that rape is a charge 
"easily to be made and hard to be proved, and harder to be

defended" (1 Hale, The History o f  the Pleas o f  the Crown. 
635 (1978)) is preserved in state jury instructions (see 61 Cal. 
L R . 919, 931-932 (1973)). Additionally, Hale played a 
significant role in the persecution o f witches in England. For 
a thorough analysis and discussion of the lack o f support for 
this alleged common-law rule see Drucker. The Common 
Law Does Not Support A M arita l Exception fo r  Forcible 
Rape. 5 Women's Rights L  Rep. 181 (1979).

P re sen t  S ta tu s  o l the Marital R ap e  Exemption
Today, a husband’s “ marital right" to rape his wife is 

expressly recognized in at least 37 states. Husbands are af­
forded this right through an express statutory exemption 
provided in state r  iminal statutes.

(a) A male person of the age of 14 years and upwards 
who has sexual intercourse with a female, nor his wife. 
by force and against her will, commits rape. (Emphasis 
added). 111. Ann. Star., ch. 38. §11-1 (1977).
In 10 states (Alabama, Connecticut, Illinois, Kansas, 

Oklahoma. South Dakota, Texas, Vermont. West Virginia 
and Washington)' the statutory marital rape exemption is ab­
solute. It applies regardless o f whether the parties are living 
apart voluntarily or by court order; only a f in a l decree of 
divorce terminates the exemption:

In 27 states certain limitations are placed upon the 
statutory marital rape exemption. There limitations reflect 
the varyu>5 degrees in which states recognize a wife's intent to 
extricate herself from the marriage as a basis for limiting the 
exemption. In 11 states (Kentucky, Louisiana, Maryland, 
Missouri. New York, North Carolina, North Dakota, Rhode 
Island, South Carolina, Utah and Wyoming) the statutory 
exemption is denied to a spousp once a judicial decree or or­
der of separation is entereo. lhe exemption still applies, 
however, when the spouses are living apart, a.id/or legal ac­
tion to terminate the marriage is pending. In six states (In­
diana, Michigan. Nevada, Ohio. Tennessee and Wisconsin) 
the marital exemption ends when the spouses are living apart 
and a petition for annulment, divorce or separation has been 
filed. In 10 states (Alaska, Arizona, Colorado. Idaho, Iowa, 
Maine, Montana. New Hampshire, New Mexico and Penn­
sylvania) the marital rape exemption ends once the parties 
are living apart: no court order is required.

Rape statutes in seven jurisdictions (Arkansas. Florida, 
Georgia, Massachusetts. Mississippi, Virginia and the 
District o f Columbia) contain no express marital exemption. 
Whether the alleged common-law exemption applies in these 
states, thereby barring prosecution of husbands for marital 
rape, remains a matter o f judicial ,'ecision and legislative in­
tent. Arkansas and Georgia provide express marita1 exemp­
tions for statutory rape (Ark. Stat. §§41-1804-1806: ua. Code 
Ann. §26-2018) but not forcible rape (Ark. Stat. §§41-1801, 
1803; Ga. Code Ann. §26-2001). It is therefore arguable that 
the legislatures of these states did not intend a common-law 
exemption to apply when the statute is silent. In Florida and

I .  Gtations to state statutes are available upon request from the 
National Center on Women and Family Law.
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change it. The Appellate Division affirmed the dismissal. As 
a result o f these actions, the New Jersey Legislature amended 
its rape statute in 1979 to provide expressly that marriage to 
the victim was not a defense to the charge o f rape. N .J. Stat. 
Ann. 2C: 14-5(b).

On February 10, 1981, the Supreme Court o f New 
Jersey reversed the trial court’ s dismissal and reinstated the 
rape count against the defendant. (The decision should be 
useful in those states that do not have express spousal provi­
sions in their rape statutes.3)

The New Jersey court first examined the history o f 
Hale’s Doctrine, concluding that:

Without deciding whether an exemption existed in any 
situations at all, we think that il was not meant to exist 
during the entire legal duration o f a marriage. There­
fore, we decline to apply mechanically a rule w l.jse 
existence is in some doubt and which may never have 
been intended to apply to the factu-1 situation presented 
by this case. (Emphasis added.)

The court went on to discuss the three major justifications 
for a co>nmon law marital exemption: Women as the pioperty 
o f their husband or father; the "unity concept”  whereby 
husband and wife became one person upon marriage, and a 
husband could therefore not be charged with rape o f himself; 
and the contractual consent rationale, whereby a woman 
up^r. rntering a marriage contract consented to sexual inter­
course \'ith her husband. The court held that none o f these 
justifications were viable today given the enactment o f laws 
which recogni'ed married women as independent citizens 
(e.g.,Married Women’s Property Acts; abolition o f spousal 
tort immunity; women's right to make their own choices 
regarding reproduction). The ^ourt held that New Jersey’s 
no-fault divorce law made Hale’s contractual consent 
rationale (see discussion below) inapplicable:

By separating from her husband and living apart fo r 
18 months, a wife is entitled to a divorce without fur­
ther p roo f o f proper grounds. The corollary o f this 
right is that a wife can refuse sexual intercourse with 
her husband during the period o f separation. I f  a wife 
has a right to refuse intercourse, or deny consent, then 
a husband's forcible carnal knowledge o f his wife 
clearly includes all three essential elements o f the 
crime o f rape.

Tlie court held that, given the separation o f the parties, 
the defendant could not claim that his wife consented to have 
sexual intercourse with him. "Whether or not any other hus­
band could have based a defense on such implied consent — 
a proposition that wc doubt seriously but do not decide — 
this husband could not."

The New Jersey court limited its decision to the facts 
o f the Smith case. Because o f the 1979 revis;on o f the rape 
statute, the court did not need to go beyond the Smith facts.

3. A rk . S t a t .  A nn . § 41-1801, -1803 (1976): F la .  S t a t .  A nn . § 
794.011 (1979); C a . C o d e  Ann. § 26.2001 (1978); M ass. A nn  
L aw s ch.265. 5 22, ch. 277, § 39 (1979) (Michie/Law Co-op); 
Miss. C od e  A nn . 5 97-3-65(2)(1979) Va . C ode  § 18.2-61 (1979
Supp.); O .C . C o d e  A nn . § 22-2801 '.1967).

Yet the court made clear its distaste for the alleged common 
law exemption:4

The enactment o f the new Criminal Code has made it 
unnecessary for this court to discuss at length all the 
inequities o f a medieval rule that denies some women 
protection against sexual attack and treats them as 
sexual property o f their husbands....

But neither was the law o f this State under the former 
rape statute as blind to personal liberty and privacy as 
defendant would have this court believe. A man 
separated from *>  —ife — and perhaps one not 
separated — could not invoke an outdated and. doubt­
ful rule to avoid prosecution fo r rape simply because 
he was still legally married to his victim.

Commonwealth v. James K. Chretien
Oi. September 21, 1979, dcfendant-husband was con­

victed by a juty o f raping his wife and breaking and entering 
her home. Defendant received a three- to five-year prison 
sentence and tl ree years' probation after release. At the time 
o f the incident, defendant and victim were separated pur­
suant to a pn liminary divorce decree that had not yet 
become final. At trial, defendant claimed that he could not 
be prosecuted foi the rape o f his •wife because o f the common 
law spousal exemp ion which, he asserted, stii) applied despite 
the preliminary di\ orcc decree. The trial court denied his 
motion for dismissal. The Supreme Judicial Court, on March 
9, 1981, unanimously affirmed the conviction.

In its opinion, the court first analyzed the history o f 
the common law exemption. It examined various Massachusetts 
rape statutes, beginning with the colonial laws o f 1649. The 
court held that the legislature’s comprehensive revision o f the 
rape laws in 1974 was intended to criminalize marital rape 
and eliminate any spousal exemption.

In examining the 1974 revisions, the court noted that 
"the rape statutes themselves contain no statement o f legis­
lative intent or policy concerning the spousal exclusion." 
However, the court found that the legislature’s enactment o f 
domestic violence legislation in 1978 expressed the legislature’s 
intent to criminalize marital rape:

This act (Domestic Violence Act) provides a wide 
range o f remedies for "abuse" and expressly defines 
“ abuse”  to cover involuntary sexual relations engaged 
in by spouses when one spouse is made to submit by 
force, threat o f force o r duress....We think that 
G .L.C.209A (Domestic Violence Act) provides us 
with a dear legislative statement o f public policy 
which...reflects the intent o f the Legislature to 
criminalize such conduci.

4. NCOWFL filed an amicus brief arguing that Hale’s Doctrine, by 
its terms, constituted sex discrimination because it excluded one 
class o f women v,:tims (those married to the rapist) from the 
protection o f the criminal laws. New Jersey v. Smith. sup:a note
I (Amicus brief, filed by NCOWFL on behalf o f New Jersey). 
Clearinghouse No. 30.489A. I f  Hale's Doctrine were ead into 
the statute by the court, the .herwise constitutional statute 
would violate the equal protection clause. Although the court in 
Smith discussed this theory during oral argument and alluded to 
it in its opinion, the case was decided on other grounds.
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AFDC and SSI recipients on emergency room and hospital 
outpatient services whenever it would promote "more cost- 
efficient utilization." The Secretary could also permit states 
to share the cost-savings generated by tne Medicaid recipients' 
enrollment in a more cost-effective system o f medical care as 
long as "the waiver is not inconsistent with the purposes o f 
the Medicaid Act."

G. Conclus ion
As we have discussed in previous columns, state Medi­

caid agencies were experiencing large deficits and cutting 
back on benefits and services before the Reagan administration 
proposal tu cap Medicaid. This S I.2 billion cut in available 
federal matching will compound the problems facing state 
Medicaid administrators.

The prime villain in rising Medicaid costs has been 
generalized inflation in the health care industry. Because o f 
federal reimbursement policies for hospitals and nursing 
homes, which account for 80 percent o f Medicaid expen­
ditures, the national phenomenon o f health care inflation has 
been passed through to the Medicaid program. Many state 
agencies have found it easier to cut cligibles and services than 
to control hospital and nursing home rates.

The Administration’s flexibility proposals would give 
the National Governor's Association and the State Medicaid 
Directors virtually every mechanism which they have asked for 
to control the rate o f increases for nursing home and hospital 
costs. It also proposes to give them vast and potentially very 
dangerous authority to rewrite their Medicaid programs. This 
new authority may set o ff a new fight in the states as state 
administrators seek to redistribute Medicaid funds to meet 
the states’ needs for fi teal relief, as the hospital and nursing 
home lobbies seek to preserve their rate structures, and as recip­
ients seek to preserve their services and eligibility. Moreover, 
because Medicaid programs could now be designed which maxi­
mize services to the elderly while minimizing eligibility and 
services for children and the disabled, fights among the poor 
over the allocation o f Medicaid dollars would become a real 
possibility. It is vital that advocates begin to evaluate the 
problems posed by the new "flexibility,”  and .ddress them 
together, equitably and fairly.13

15. For further information about these developments, please contact 
Michael Parks and Lurien NVulsin, Jr., in NHeLP's West Coast 
office, or David Cnavkin and Judith Waxman at NHeLP East.
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Battered Women Score Major Victories in New 
Jersey and Massachusetts Marital Rapo Cases

The highest courts o f New Jersey and Massachusetts 
recently declared that no common law marital rape exemption 
exists in their states’ rape statutes and husbands thus can be 
prosecuted for rape o f their wives. These landmark decisions 
establish that a married woman’ s right to be a separate per­
son under the law extends to her personal, sexual self- deter­
mination; she cannot legally be compelled lo have sexual 
relations with her husband against her will. The effect o f 
these holdings is to extend the equal protection o f the 
criminal law to battered wives.

State o f  New Jersey v. Smith1 (hereinafter Smith) and 
Commonwealth v. Chrcthn2 (hereinafter Chretien) both in­
volved interpretations o f rape statutes that did not contain an 
exprcs„ spousal exemption. Defendani-husbands claimed that, 
although the statutes were silent as to spousal exclusion, a 
"common law marital exemption" was incorporated by impli­

1. New Jersey v. Smith. No. 16246 (N .J . Sup. Ct., Feb. 10, 1981). 
Clearinghouse No. 30.4S9B.

2. Commonwealth v. Chretien, No. E-2276 (Mass. Sup. Jud. Ct., 
Mar. 9, 1981). Clearinghouse No. 31,388.

cation into the statutes and the husbands therefore could not 
be prosecuted for rape o f their wives. Prosecutors for the 
states argued that a common law exemption never existed, and 
even if it did, the exemption would not apply to the current 
revised rape statutes. The New Jersey and Massachusetts 
courts, while analyzing the history and doubtful validity and 
existence o f the alleged common law exemption, based their 
holdings on narrower grounds. Both courts held that, even if 
an exemption existed at common law, it was not now a part 
o f the rape statutes so as to exempt defendant-husbands 
from prosecution and conviction for rape o f their spouses.
S late  of New Jersey v. Albert Smilh

On January 5, 1976, defendant-husband was charged 
with rape o f his wife, atrocious assault and battery, private 
lewdncss and impairing the morals o f a minor (his son). 
Defendant moved to dismiss the rape charge on the ground 
that he was legally married to the victim at the time o f the 
incident.

At the time o f the alleged rape, defendant and victim 
nad been living apart in different cities. Court proceedings 
for divorce or separation had not been initiated, nor had the 
parlies entered into a formal separation agreement.

The trial court reluctantly granted defendant's motion 
to dismiss, 148 N.J. Super. 219 (Law Div. 1977), believing 
that a common law marital exemption was incorporated into 
the state's rape statute. Although the trial judge expressed 
unequivocal disapproval o f such an anachronistic rule o f 
law, he considered it the prerogative o f the legislature to
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Ill reality, marital rape ij often more traumatic than 
stranger rape. When you have been intimately violated 
by a person who is supposed to love and protect you, 
it can destroy your capacity for intimacy with anyone 
else. Moreover, many wife victims are trapped in a 
reign o f terror and experience repeated sexual assaults 
over a period o f years. When you are raped by a 
stranger you have to live with a frightening memory.
When you are raped by your husband, you have to live 
with your rapist.
(Testimony and Statement to the Judiciary Committee,
New Hampshire State Legislature on March 25, 1981,
In support o f HB 516, bill to remove spousal exception 
to sexual ass’ ult offenses.)

_ iii recently legislators and the legal system in 
general have refused to consider marital rape as a crime 
rather than a “ right" o f marriage. Thirty-seven states con- 
tinu.* to recognize a huaoand’s “ marital right”  to rape his 
wife through an express statutory exemption provided in 
state rape statutes.10 Since 1976, legislatures in California, 
Connecticut, Minnesota, Nebraska, New Jersey, and Oregon 
have removed the marital rape exemption from their criminal 
statues so as to permit rape prosecution o f spouses in all or 
most circumstances." Similar legislation in New Hampshire 
is awaiting signature by the Governor. By their decisions, 
New Jersey and Massachusetts now join this small but growing 
number o f states that have criminalized rape o f a woman by 
her husband.

Criminalization o f marital rape, either by court decision, 
as in New Jersey and Massachusetts, or by legislation, has

'0 . See The Marital Rape Exemption in the Criminal Law, 14 
C le a r i n g h o u s e  R f .v . 533 (Oci. 1980); State-by-State Summary 
o f Marital Rape Exemption and Resource Packet, available 
from  NCOWFL.

I I .  Information on legislation to repeal the marital rape exemption 
is available from the National Clcarinahouse for Marital Rape. 
2325 Oak S'... Berkeley. CA 94708, (415) 548-1770. This is a 
nonprofit, membership organization. Requests fo r information 
or assistance must be accompanied by a self-addressed, stamped 
envelope and tax-deductible membership fee.

significant legal and social ramifications. Criminalization 
notifies the victim that rape is not a part o f her marriage con­
tract, nor is it her “ wifely duty" to submit to such violence. 
Criminalization serves as a deterrent to domestic violence by 
notifying otherwise law-abiding husbands that their acts are 
crimes, not "rights." Criminalization will allow poor women 
to obtain publicly funded abortions which, in many states, 
are only available when the pregnancy is caused by legally 
recognized rape or incest. Criminalization o f marital rape 
will allow a woman to get out o f a violent marriage by per­
mitting the rape to serve as grounds for divorce.'2 Criminali­
zation will protect children by requiring courts hearing 
custody trials to consider the criminal rape as evidence o f 
parental unfitness.13 Finally, criminalization will permit battered 
women, who have been forced to kill their abusive husbands, 
to use the rape as a basis for a self-defense claim in a prosecu­
tion for murder.'4

The role o f criminal law in our society is to label those 
behaviors which are so reprehensible that a civilized society 
will not tolerate them. Rape o f a woman is such behavior and 
should be so labeled in all cases, even if the victim happens to 
be married to the rapist.

Joanne Schulman,
S ta ff A ttorney

12. The New York Times recently reported an incident where a 
woman seeking an order o f protection in New York's Family 
Courl was told by the judge, when she attempted to bring up the 
rape by her husband, that “ 1 don’t want to hear about these 
things. You’ re a married woman." Barden, Confronting the 
Moral ai'd Legal Issue o f  Marital Rope, N .Y . Times, June I, 
1981, §B, at 5.

13. See. e.g., Jarrett v. Jarred, 78 lll.2d 337, 400 N .E.2d 421 
(1979), cert, denied. 49 U .S .L .W . 3286 (Oct. 21. 1980). In 
Jarrett. the courl considered (he parent's violation o f a criminal 
fornication statute as evidence in a custody battle.

14. See. e.g. Priem, Marita! Rape: What Happens When Women 
Fight Hack?. 3 New W om en ’ s Times. (May 1981 ); Schneider and 
Jordan, Representation o f Women Who Defend Themselves in 
Response to Physical or Sexual Assault, pamphlet available 
from the Center for Constitutional Rights, 853  Broadway. New

• York . NY 10003, (212) 674-J303.
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For battered women’s advocates, the impact o f this finding is 
extremely important. By expressly including sexual abuse in 
domestic violence legislation, a foundation is laid for the 
elimination o f the marital rape exemption.

The Massachusetts decision went further than that o f 
the New Jersey court. It did not limit the opinion to only 
tho le rapes occurring after the entry o f 3 preliminary divorce 
dec.ee ar occurring after the spouses had separated. By 
hi Ming that the 1974 revisions eliminated the spousal exemp­
tion altogether, spouses in ongoing marriages, even while 
living together, are subject to prosecution under the 1974 
revised Massachusetts rape statute.
Hale’s Doctrine: Common Law or One Man’s Opinion?

At issue in Smith and Chretien was whether a rape 
statute that did not include an express provision exempting 
spouses ( i.e ., a "silent statute") incorporated an alleged 
common law principle that:

[T]he husband canr.ot be guilty o f a rape committed 
by himself upon his lawful wife, for by their mutual 
matrimonial consent and contract the wife hath given 
up herself in this kind unto her husband, which she 
cannot retract...,[I)n marriage she hath given up her 
body to her husband....3

This statement, known as Hale’s' Doctrine, first 
appeared in a treatise (not a case) written by Lord Matthew 
Hale, a 17th century English jurist. Lord Hale provided no 
supporting authority for his statement, and this lack o f 
authority was subsequently criticized by several English 
justices.4

Prior to Smith and Chretien, Hale’s unsupported 
statement was accepted as part o f the common law without 
question by American legislatures, courts and criminal law 
authorities. The New Jersey court in Smith, pointed out that:

(tjhe marital exemption rule expressly adopted by 
many o f our sister states has its source in a bare, extra­
judicial declaration made some 300 years ago. Such a 
declaration cannot itself be considered a definitive and 
binding statement o f the commo\ law, although legal 
commentators have often r ; ; . .. rd the rule since the 
time o f Hale without cvaluati tg its merits, (citations 
omitted). (Smith, slip op. at 9 .

Prior to Smith and Chretien, Hale’s Doctrine haa only 
been raised in the United States in two Texas cases, and went 
unchallenged.1 In Frazier v. State, 48 Tex. Crim. 142, 86 
S.W . 754 (1905), the court simply held that "so far as we are 
aware all o f the authorities hold that a man cannot himself be 
guilty o f actual rape upon his wife." ;at 143). Frazier was, the 
basis for the holding in the second case, 41 years later. State 
v. Duckett, 149 Tc.x. Crim. 100, 191 S.W. r  879 (1946). Thus, 
the Massaci. .setts court, in Chretien, accurately stated that:

[W ]e have never been directly presented with the ques­
tion o f whether any rape statute preceding that 
enacted in 1974 encompassed the common law excep­
tion .... (Chretien, slip op. at 7).

Unfortunately, both the New Jersey and Massachusetts 
courts refused to decide the threshold question o f whether 
Hale’s Doctrine constituted part o f the common law. While 
both courts severely criticized the validity and existence o f 
the doctrine, they based their holdings on the assumption that 
an exemption was part of the common law. As the Massachusetts 
court explained in the beginning o f its decision, "T o  assume 
otherwise would terminate our discussion by resolving the 
question against the defendant." (Chretien, slip op. p. 8, fn. 5).

However, in future cases challenging the existence o f 
a common law marital rape exemption, the Smith and Chretien 
decisions will prove invaluable. These two decisions now 
stand as the leading case law on the issue in the United States. 
Neither court found or held that a marital rape exemption exists 
under common law. Instead, both courts, and especially the 
New Jersey court, severely criticized and questioned its existence.

These two decisions make clear that regardless o f 
whether such an exemption existed at common law, there is 
no place in today’s society, given today's laws, for such a 
concept.
/•
{• •’ The personal liberty o f women and the recognition o f 

them as independent citizens under the law had developed 
beyond question through legislative and judicial actions 
over more than a century....No person in this State in 
1975 could justifiably claim that a man had a legal 
right to impose his sexual will forcefully and violently 
on a woman, even if it was his wife, over her unmis­
takable objection. (Smith, slip op. at 25-26).

Conclusion
Rape o f a woman by her husband is not a bizarre, 

unusual or isolated act. Rather, marital rape is a problem o f 
serious magnitude and consequence. Professor Richard Gclles, 
sociologist at Rhode Island University who has done exten­
sive research on battered women, has estimated that the 
number o f women in the United States who arc raped by 
their husbands, as part o f a beating or as a sequel to it, could 
be well over two million.8 Over one third o f the women who 
appear at battered women’s shelters report having been sex­
ually assaulted by their husbands.

Studies o f marital rape victims9 show that these women 
suffer severe and long-lasting psychological harm as a result 
o f these rapes. Dr. David Finkelhor, Assistant Director o f 
the Family Violence Research Program at the University o f 
New Hampshire and author o f Forced Sex in Marriage: A 
Prelim inary Research Report (March 1980), explained the 
devastating effects o f marital rape on victims when f 
testified before the New Hampshire Legislature:

5. I Hale. P i cas of Tttr Common C ro w n  628-29 (1736).
6. See. e.g.. New Jersey v. Smith, supra note I, at 12n.3; Com­

monwealth v. Chretien, supra note 2, at 5n .l.
7 . Uurckcr, The Common Law Docs Not Support a Martial Exception

f o r  Forcible Rape, 5 W om en s R ig h ts  L. R rp . 181 ,182  (1 9 7 9 ).

3 4 4

8. Hersay, Jan. 1, 1979, at 2.
9. For a survey and discussion o f marital rape studies see New 

Jersey v. Smith, supra note 4 (amicus brief by NCOWFL).
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it is a landmark case that lays the groundwork for future 
constitutional challenges to the marital rape exemption. In 
reaching its decision that New York's marital rape exemption 
violates the rights of married women under the equal protection 
clause, the court examined and rejected tne traditional justifications 
for the exemption. In clear and powerful language, the court 
went lurther than any previous tribunal in pointing out the 
absurdity and inherent sexism of the exemption and the arguments 
used to defend it.

The couple in Dc SteJ'ano were separated after '4 years 
of marriage. Defendant husband had moved out of th, marital 
home in June 10X2. On November 3. 19S2. the wife obtained a 
temporary order of protection requiring defendant to remain 
away from the marital home at all times and to refrain from acts 
or threats of physical violence towards her. On November 27. 
19S2. defendant allegedly entered the family residence in violation 
of the order o f protection and raped his wife at knifepoint. 
Defendant, who was charged with fir., degree rape and first 
degree burglary, moved to dismiss the rape indictment.

Defendant husband challenged the constitutionality of 
New York's rape statute. Because the spouses were living apart 
at the time of the attack and the victini-wifc had obtaineu an 
order of protection, the husband was considered "not married" 
under New York's spousal exemption.13 Defendant claimed that 
his equal protection rights were violated because New York law 
deprived hir.i o f the right to nonconscntual sexual intercourse 
with his wife, a right the law granted to other husbands. 
Defendant also claimed that New York's rape law violated his 
due process rights by failing to notify him that he was not 
allowed to engage in nonconscnsual scxu il intercourse with his 
estranged wife and that such action could result in a rape 
charge. Defendant "thus presented the coun with a raic opportunity 
to examine the validity of the exemption" and to drtcrrr.ittc 
whether il violated the equal protection rights of married women.14

The court's opinion began with a quote from John Stuart 
Mill: "Marriage is the only actual bondage known to our law. 
There remains no legal slaves, except the mistress o f every 
house."1' The coun then examined the traditional justifications 
for the marital rape exemption and concluded that none o f them 
constituted a governmental interest sulficicm to meet any o f the 
three tests associated with equal protection analysis. The court 
began with an examination of the origins of the marital rape 
exemption. Hale's Doctrine.1" The coun found that the doctrine

t2 . (m in 'd  [rum />. 745)
w ho  j r e  liv in g  apart p u isuan l to " ( i)  o rder i\sucd by a cou rt o f 
coiti|>etcm ju r is d ic t io n  w h ich  by  Its terms or in its e tle c t requ ire s 
su ch  liv in g  apart, nr ( i l l  decree or judgm ent o f separa tion , n r l i i i )  
w r it te n  agreem en t o l separation . . .  w h ich con ta in s p ro v is io n s  
sp e c if ic a lly  ind ica ting  thai the actor may he gu ilty  o l d ie  com m iss ion  
o l a c r im e  lo r  engag ing in conduct which con stitu te s an in ten se  
p reset tile d  hy th is a r tic le  aga in st and w ithout d ie consen t o l lhe lent.tie .''

I.V  N .Y . I*i sim Law  t) | .1 ( ) .0 0 |4 )  th ) t i l ;  l re siipru note 12.
14 lie  Stelano. at»7 ;,.Y.S.2d at 50U.
15 J.S . M m . .  Till-. Si nil C l  li m os W i i v u n  llX t i ’t l
Ih . “ |T |lie  hushand cannot be guilty o l rape commnicJ hy h im self

upon tus lawiuI w ile , lo r  hy their mutual m airinim fal consent and
contract tlie w ile hath given up herselt ir. this kind unto her
husband, which she cannot retract. . .  | l |n  marriage she hath given

was not judicial authority and thus "should not have been 
considered a binding and definitive statement of the common 
law."'7

The court then reviewed the arguments used to sustain 
the marital rape exemption, focusing on the central rationale of 
"implied consent" whereby upon marriage a woman irrevocably 
consents to sexual intercourse with her husband and relinquishes 
the right to say "no" in any and all situations. The court held 
the "implied consent" theory invalid because of the recognized 
constitutional right of a woman to have an abortion and use 
birth control without her husband’s approval. The court concluded 
that the "logical extension" of those right: is that a woman has 
the right to refuse the physical act that leads to pregnancy and 
that a woman's right "to individual autonomy and to control 
procreation are but part of the more comprehensive right to 
bodily integrity."18

In examining the othe- justifications olTered for the 
marital rape exemption, the court dismissed the theory that a 
wife is the property of her husband as having "no validity”  in 
the United States.19 The court rejected the related theory that, 
upon marriage, husband and wife become one legal entity and 
that a man cannot therefore be guilty of raping himself. In so 
ruling, ‘ he court noted that a wife’s separate legal identity was 
established as lone ago as 1848 by the "Married Women's 
Act.”

The court also addrcs-cd defendant's argument that the 
abandonment of the marital rape exemption would cause 
insurmountable evidentiary problems and invite fabricated 
complaints of marital rape. The court noted that lack of consent 
is the most ditficult element to prove in all rape cases, not 
merely intcrspousal rape cases, and that fabricated complaints 
of marital rape would be up,likely because o f the stigma society 
attaches to rape victims. The ciurt also pointed out that false 
reports of other crimes occur, bu: “ [o]nly in marital rape do we 
remove an entire class of potential victims from the protection 
of the law in order to protcci -omr abstract possibility of a false 
claim that the criminal justice svstem is unable to deal with 
appropriately."20

The court also dismissed as “ ludicrous" the argument 
that the prosecution of husbands for raping their wives would 
impede reconciliation of marriages.21 The court rejected the 
argument that other remedies arc available to victims of intcrspousal 
rape, since the victim bad already obtained an order of protection 
before being raped at knifepoint.

Finding that there was no governmental interest or basis 
lor the marital rape exemption tho court struck down New

16. (m ill'd)
up tier lw d y  to her h u sh a n d ..."  I H.w i-.. I ’l.i ssin-  rn i C k i i w n  62K-29 
t I7.1(i|. t in s  statement, known as H a le 's D octr in e . lir s t  appeared in 
a treatise im u  a ease) w ritten  by  Lord M atthew  H a le , a 17th 
cen tu ry  li ltg lish  ju r is t . Lord Hale p rovided no supporting au tho rity  
lo r h is statement: th is lack o f au tho rity  was sub sequen tly  c r it ic ize d  
by  severa l lin e l is lt  ju s tice s .

17. U r  Sirlniio. -in7 N Y .S.2d at 510.
IK . Id. at 51.1-14.
I>>. Id. at 512.
20. Id. at 515.
21. Id.
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Florida, New York, and Virginia Courts 
Declare Marital Rape a Crime

Introduction
Rape ii a serious felony; in most states, it is second in 

seriousness only to homicide. In the last decade, battery of a 
wife has been recognized as a serious and widespread crime 
that leaves millions of women and children in this country 
physically and emotionally scarred. Consequently, it may seem 
surprising that marital rape has not received serious attention. 
Many people do not consider a husband's forced sexual intercourse 
with his wife rape. In most states, this behavior is legally 
r.rotcctcd. .• • JIn fact, marital rape is a fdrm of rape. It has the 
"brutality and terror and violence and humiliation to rival the 
most graphic stranger rape."' It is a traumatic experience; in 
many cases, more traumatic than stranger rape.

When you have been intimately violated by a person 
who is supposed to love and proteci you . it can destroy 
you r capacity lo r intiniLcy with anyone else. Moreover, 
many wife victims are trapped in a reign o f  tenor and 
experience repeated sexual assaults over a period o f 
years. When you are raped by a stranger you have to 
live with a frightening memory. When you are raped 
by you r husband, you have to live with your rapist.;

Like battery of a wife, marital rape is nol uncommon. 
While statistics arc few,3 Diane Russell's study, published in

1. Address hy David Fmkcllm r. Marital Rape: The Misunderstood 
C rim e. New York County Lawyers Assoeialion (M ay 3 . 19X4). 
(Available from  National Center on Women and Fam ily Law, Inc. 
(N C O W FL )).

2 . Testimony ami Statement in Support o f  I I .U . 51 , to remove 
spousal exemption to sexual axxaui; •ulenses hy Dr. David Fnke llm r 
to the Judiciary Committee, New Hampshire Slate Legislature 
(M ar. 2 5 . 19X11.

. Hccausc martial rape is not a crime in most slates, there are few 
statistics reportmc tlie incidence o l martial rape. In addition lo  
Russell's statistics. I ’ ro lessor R .J. Cielles reports that the number o f 
wives raped as part o l or sequel to a heating could be well over two 
im l l i -u  Other studies anu surveys report that ltl-14  percent e l a ll 
m arr,. I * union are victims o l marital rape, an 1 that 36 -37  fervent 
ut battered women have been marital rape victims. See Fmkcmnr & 
3 llo . /{n/ir iii Mnrrnnte: 4  Sucin lm tnul View, in Tin. D skk  Sun- o f  
Fsmii.ivs: C ik k i js i  F am ily  V i i i lu n l l  R is t .skn i 119-20 119X31.

Rape and Marriage1 found that 14. percent of the women 
surveyed were victims o f rape < • attempted rape by their 
husbands or ex-husbands.3 Indeed. "(sjcxual assaults by husbands 
were the most common kinds of sexual assault repotted, occurring 
over twice as often as sexual assault by a stranger."6

Legislatures have been slow to recognize the problem. 
As of January 1984, the rape laws o f 28 states still provide an 
express marital rape exemption: only 8 states have entirely 
abandoned the exemption.7 The courts, however, have been 
more responsive. In 1981. courts in New Jersey,8 Massachusetts9 
and Florida10 refused to apply the alleged "common-law" 
marital rape exemption to their rape laws and held that husbands 
were not immune from prosecution for the rape of their wives. 
In 1983 and 19S4. three more courts rejected the exemption." 
These cases form a substantial and unanimous body of case law- 
recognizing that a husband’s forced sexual intercourse with his 
wife is rape. This column examines the reasoning and implication 
of the three recent cases and reports on statutory development 
of the past three years.

P e o p le  v. D e  S te fa n o
People v. De Stefano was the first case in this country to 

examine the constitutionality of an express statutory marital 
rape exemption.11 Although De Stefano is a lower court decision.

4 . D . R usslli.. R apu a n u  M arrm c e l I9S 2 ). The author received funding 
in 1977 from  (he National Institute o f  Mental Health to do a large 
sca'c study o f women in San Francisco upon the prevalence o f  
marital rape.

5 . Russe ll, supra note 4 . at 57.
6 . Finkelhor Y llo . supra note 3 . at 120.
?  Sec NCOWFL's Marital Rape Exemption Packet, which includes a 

.tatc-hy-statc summary o f the exemption in criminal statute:' 
(P rice: 5 9 .0 0 .) See a lso  Statutory Update, in fra p. 749 .

X. Nc-v Jersey v. Smith, 426  A 2d 3X (N .J. I9K1 ): New Jersey v. 
M orrison . 426  A .2d 47 (N .J . I9N I) .

9 . Massachusetts v. Chretien. 417  N E .2d  I2U3 (Mass. 19X1).
10. F lorida v. Smith. 401 So. 2d 1126 (F la . Dist. Ct. App. I9 S 1 ).
11. People v. De Stcfanr.. 467 N .Y .S .2d  506 . 121 M isc. 2d 113 

( I9 S J ) .  Available from the Clearinghouse. No. 36 .SS8: S la le  v. 
R ider. « Fla. Law Weekly XX7 (N o . X3-X2I. Fla. C l. A pp .. 3d 
D ist.. Apr. 17, )S4 | |Ed itor's Note: (he officia l cue is 449  So 2d 
903 (F la . Dist. C App. I9S-’ I . | . Available from  the C learinghouse. 
No. 36.X90: Wei'haupt \-. V irginia. N o X 306 I6  iVa. Sup Ct. Apr. 
27 . 19X4) I Editor's Note: the o ffic ia l cite is 315 S .E .2d  847 tV.i. 
|9X 4 i | Avail able from the Clearinghouse. No. J6.XX9.

12. N Y. Pi ss i. I..vw *S 1311.0014) New York’ s manlal rape exemption 
is “ partia l." Under certain circumstances spouses are delined as 
"n o t m arried" for purposes ot the exemption and therefore certain 
husbands are not jrantcd immunity lo r lhe rape o l their wives. 
N .Y . IV.nai. L aw S 130 oot-ti delines "n o t m arried" as spouses
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In W'cisfuiupi. (he victim-wifc had been living apart 
frnni her husband and lud not engaged in sexual intercourse 
with him lor almost a year prior to the attack. Although she had 
not filed for or obtained a divorce, order of protection or 
separation agreement, she had consulted an attorney regarding a 
divorce and had been advised to wait until she had been 
separated for one year before initiating divorce proceedings. 
Delendant husband's million to dismiss the rape indictment on 
the basis o f a common-law- marital rape exemption was rejected 
by the trial court. Defendant was tried before a jury and 
convicted o f attempted rape. He received a two-year prison 
sentence, which was suspended pending outcome of the appeal. 
Tho Virginia iupreme Court affirmed the conviction. holding 
that a connr i-law exemption did not apply when the victim- 
wil'e had -•.early manifested her intent to end the marriage.

The Wci.dumpt court examined the history of the common- 
law exemption and determined that Hale's “ absolute" exemption 
is not and never was English common law The court found that 
under English common law a wife could revoke her implied 
consent to sexual intercourse with her husband. According to 
the court's interpretation of English common law. obtaining a 
court order of separation or a written separation agreement 
entered into by both panics constituted a revocation of the 
wife's "implied consent." although living apart from the husband 
and filing for. but not obtaining, a divorce did not. f .

Thus, the Wcislitmpl court found that under a: direct 
application of the English common law. the defendant in the 
instant case could not be guilty o f raping his wife. However, 
the court held that both Virginia statutory law and case law 
empower courts "to adopt from English common law those 
principles that tit our way of life and reject those which do 
noi.'":x

The court noted that during Hale's lifetime women were 
considered the property of their fathers and husbands, but that 
that is not the case unlay. The court relied upon a line of 
Virginia cases illustrating wives' growing autonomy over their 
property and financial affairs. In these cases. Virginia courts 
have rejected the argument that the so-called legal unity of 
husband and wife permits a husband to steal his wife's property, 
and have held that a husband's right o f access to his wife does 
not give him the right to break into his wife's separate home 
with intent to commit assault and battery. These cases "suggest 
that if a woman's independent control over her property is 
protected hy law, then her independent control over her physical 
person should likewise lie protected.'’ "'

The IYcidumpt court also reviewed cases from other 
slates that have abolished the marital exemption. The court 
found ih.it the trend in these marital rape cases is in accord wilh 
the Virginia cases granting wives autonomy anil independence 
with lespeet to property rights. "IJoth sets of eases point to an 
increasingly recognized role of the autonomy and independence 
of women |.im l|. . .  suggest a break with the ancient rules that 
cast women m a subservient position.""' The court also found

that an absolute marital rape exemption is inconsistent with 
Virginia's no-fault divorce law which requires spouses to live 
apart for a specified time without cohabitation before obtaining 
a no-fault divorce. Since the law contemplates a voluntary 
withdrawal by cither spouse from the marital relationship, the 
court stated that it "embodies a legislative endorsement of a 
woman's ur" '-’ ral right to withdraw an implied consent to 
marital sex.’ Like the Florida court in Rider, the Weishaupt 
coun found that since a wife has a statutory right to make a dc 
facto withdrawal from the marriage contract, it would be 
irrational to forbid her from revoking a "term" o f the contract.

The court also termed "absurd" defendant husband's 
contention that abandonment of the marital rape exemption 
would be disruptive to marriages. " [I |t is hard to imagine how 
charging a husband with the violent crime of rape can be more 
disruptive of marriages than the violent act itself."32 The 
Weishnupt court refused to address the argument that a marital 
rape exemption should be abandoned altogether. Thus the 
question of svhether an exemption would apply if the spouses 
were cohabiting at the time o f the rape is left open. In the 
concurring opinion, however, three of the justices expressed 
their “ understanding that the court’s decision is specifically 
limited to the precise facts o f this case. . .  that the decision 
today docs not violate or furnish any support for prosecution of 
husbands when there is a cry o f 'Rape!' by wives who have not 
demonstrated over a prolonged period of time a clear intention 
permanently to separate from the husband and such complete 
separation has, in fact, occurred."33 Such a distinction actually 
encourages violence by husbands since in order to avoid losing 
his immunity for prosecution for wife rape, a husband would be 
best served by regular and forcible rape of his wife. This would 
guarantee that she would not be able to meet the requirements 
o f prolonged and in fact separation, which were set out in the 
concurring opinion.

The concurrence further states that "[W ]hilc wc have 
recognized in our case the independence of women in this state, 
this rceonition should not operate to discriminate against 
men."'4 These justices seem to believe that a husband has the 
right to forcible rape of his wife absent her affirmative and 
demonstrated action lo terminate the marriage, and that this 
right prevails over a wife’s legally recognized rights of 
independence and autonomy. The Weishaupt concurrence is a 
sad and distressing r,o(c to an otherwise formidable and unanimous 
body of marital rape cases over the last four years. It should 
serve as a warning to battered women's advocates that a wife’s 
right to live free of violence in her home is not yet universally 
accepted. Fortunately, the majority decision does not uphold an 
exemption as applied to cohabiting spouses. It expressly limits 
its holding to the facts o f the case before it. While the 
Weislutupt decision does not go as far as Dc SlcJtmn or Rider, 
tho majority opinion does reject the application o f the exemption 
where t ire has been a de facto end to the marriage: it does not

31. /./.
W c i'h a u p t. No. X.KIOUi at 12. 32. 1,1. a t  19.

-’3- l>l •« IA  33. Id. a t  22.
Alt. Id. a t  t h  .14. /J . a l  21.
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York's statutory marital rape exemption as violative of the equal 
protection lauses of the slate and federal constitutions. In 
disposing of defendant husband's other constitutional claims, 
the court held that the order of protection directing defendant 
husband to stay away Irom his estranged wife and to refrain 
front violence toward her constituted sulficicnt notice so that he 
could be charged with rape, Furthermore, the court held that no 
specific notice was necessary since defendant never had a right 
to engage in forced sexual intercourse with his wife.

State v. Rider
On April 17. 1984. the Florida Court of Appeals held 

that Florida's sexual battery statute, which contains no express 
spousal exemption, does not incorporate a common-law exemption.

In the Rider case, the spouses were living together as 
husband and wife at the time o f the rape. No divorce or 
separation proceedings had been initiated, and no temporary 
restraining order or separation agreement existed. The wife 
testified that her husband had never physically abused her prior 
to the sexual battery. Defendant was charged with two counts of 
sexual battery after striking his wife on the head with a piece of 
metal, disrobing her. and lying her to the bed with "duct tape" 
in a spread-eagle position. Defendant moved to dismiss the 
sexual battery charges on the basis o f a common-law intcrspousal 
rape exemption. The trial court granted defendant's motion'on 
the basis that no objective manifestation of the wife's withdrawn 
consent to sexual intercourse with her husband existed, such as 
legal or physical separation of the parties. The state appealed 
the dismissal: the Coun of Appeals reversed and remanded for 
prosecution. On August 30, 1984. after two hours of deliberation, 
a four-woman, two-man jury found defendant guilty on both 
counts o f sexual battery. On September 19. 1984. defendant 
husband was sentenced to 14 years in prison."

Rider is the second Florida case to address the marital 
rape exemption. In the 1981 case o f Florida v. Smith?1 the 
Florida Coun o f Appeals for the Fifth District held that no 
common-law exemption exists in Florida. Smith involved 
spouses who were living apart at the time of the alleged attack. 
Although the Smith court explicitly stated that its ruling was 
based on a finding that no cotnmon-law spousal exemption 
exists in Florida, instead of a finding that the victim-wifc had 
revoked her "implied consent" by obtaining a restraining order 
and filing for a divorce, it was nevertheless unclear whether 
future courts would limit Smith only to separated spouses, as 
did the trial court in Rider. The Court of Appeals in Rider 
adopted a broad interpretation of Smith and refused to distinguish 
between spouses living together and those living apart for 
purposes o f eliminating the marital ruj>e exemption. The Rider 
decision, like the 1981 Massachusetts ease of Commonwealth i\ 
Chretien, expressly held that no common-law marital exemption 
exists even in the case of cohabitation spouses.

As in l)e  Stejitnn, the Rider court found that the origin 
of the marital rape exemption. Sir Matthew Hale's "single

47. N. Y  rim es. Sept. 4 , 19X4. § I .  at 32 ; Chicago Tribune. Sept. 19.
1984 . ■» I .  at 10.

43. Florida v. Smith. 4(11 So. 4d 1146 (19811.

statement, which stands alone, naked of citation to any authority 
judicial or otherwise." provides no reasonable basts for the 
exemption.24 The court held that no common-law spousal 
exemption had ever been adopted in Florida. The court 
hypothesized that even if such an exemption had at one time 
existed in Florida, the repeal of Florida's rape law and its 
replacement with a “ sexual battery" statute would have abolished 
(he exemption by "abrogatlingl any common-law assumptions 
concerning the crime of rape.""

The Rider court also stated that "even if we were to 
assume that a common law implied consent intcrspousal exception 
once existed and still exists . . .  it docs not follow. . .  that such
•onsent can never be withdrawn The court stated that
since a spouse may terminate the marriage contract, she may 
terminate a "term" of the contract, or withdraw consent to 
sexual intercourse. The court noted that the husband's remedy 
for this "breach of contract" is through the courts, not through 
violence against his wife. Finally, in refusing to adopt a common- 
law exemption, the court noted that when the validity o f a 
common-law doctrine is extremely dubious a court can take into 
account societal changes in determining whether to apply the 
doctrine.

These two Florida cases arc the first in the country to 
expressly find that a common-law spousal exemption had never 
been adopted in their state. While the landmark cases. 
Commonwealth v. Chretien and New Jersey v>. Smith, severely 
criticized the Hale Doctrine, they assumed that it was part of 
the common law. Although the marital exemption is often 
referred to as if it we c an established common-law rule, in 
fact, prior to the recent cases discussed in this article, Hale's 
Doctrine had only been raised in the United States in two early 
Texas cases and had gone unchallenged.27 Thus, the Florida 
cases are extremely significant in states that have no express 
statutory exemption, for they suggest that when courts in those 
states adjudicate marital rape cases they arc not confronted with 
a choice of applying or abolishing a legitimate common-law 
doctrine, but with adopting an antiquated doctrine of dubious 
origins tl at is incompatible with 20th ccntc y legal and societal 
concepts af marriage and women's autonomy.

Weishaupt v. Virginia
Weishaupt v. Virginia involves a rape statute that also 

contains no express spousal exemption. The Virginia Supreme 
Court held that a common-law marie.! rape exemption does not 
apply when there has been a "dc facto" end to the marriage. 
The court refused to decide whether a common-law exemption 
should be abandoned altogether, limiting its holding to the 
particular facts of the case.

24 . Ruler. 9 Fla. I.aw Weekly at 887 .
25 . III . at 8X8.
26 . Id .
27. Druckor. The Common Law Dues Not Support a  M arita l Exemption 

f o r  Forcible Rape. 5 H’ow /s 'v  R ts . L . R te . IX I . 1X2 ilV 7V i; 
Silm linun. Hutlernl Women Score M otor Victories iii New Jersey 
and Masui'liusvlls M arita l Rope Cases, 15 Ct.LAKisuiiuvsk Rev. 
342 . 344 11981).
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ho pm'ocutod lor npo o f his wife, even when lhe panics were 
sc panned pursuant lo coun order.

Texas
Like Oklahoma. Texas amended ils absolulc exemption in 1983 
lo permit pniscouiton o f a husband for rape o f his wife once the 
panics ate liune apan. or when one spouse has initiated legal 
proceedings to temunatc the marriage. T l x .  P ln a l Coot $ 
22.01 lie ). The Texas 19S3 amendment also abolished the prior 
law's expanded "cohabitor exemption" that barred prosccuiion 
of a man for rape of the woman with whom he was living but 
to whom he was not legally mamed. Texas will no longer 
extend the marital ••right" or privilege o f wife rape absent a 
legally valid marriage.

Wisconsin
In 1982. Wisconsin abolished the marital rape exemption in its 
entirety. Wis. Stat. Ann 940.225(61 (effective May I. 1982). 
Like New Jersey's. Wisconsin’ s law now expressly and 
affirmatively provides "MARRIAGE NOT A BAR TO PROSE­
CUTION. A defendant shall not be presumed to be incapable 
o f violating this section because o f mamage to the complainant." 
Wis. S ta t . Ann. 940.225(6). This express and affirmative 
elimination ul the marital rape exemption is preferable to 
merely deleting the exemption from the statute. The New 
Jcrsey-Wisconsin method does not leave open to question (or 
litigation) whether the alleged common-law exemption. Hale's 
Doctrine, applies once the statute becomes silent as to a
spousal exemption. • ;  •

Wyoming '
In 1983, Wyoming amended its law and eliminated the marital
rape exemption from first and second degree sexual assault. 
Wvn. S t a t . S 5  6-2-301.302, 307. Unfortunately, the exemption 
was left intact in Wyoming's third and fourth degree sexual 
assault statutes. Wxo. S ta t. §5 6-2-304. 305.

C o n c lu s i o n
There lias been significant progress in lhe courts and. to 

a lesser extent, (he legislatures in abolishing the marital rape 
exemption. However, since 1982 only the Wisconsin slate 
legislature has entirely rid ils laws uf the marilal tape exemption.

Analysis of the types of legislative changes made over (he last 
few years shows that few legislatures arc willing to accept a 
wife's absolute right lo control her bodily integrity and to live 
free from her husband's violence.

De Stefano. R ider and Weislwupt offer hope that courts 
will no longer lolcraie marital rape. The abandonment of the 
exemption in these case recognizes that marital rape is “ a crime 
of violence, not a crime of sex.’ ’ 36 and that the gravity of injury 
to the raped wife is the violent "assault on freedom . . .  injury io 
autonomy, lo sclf-esiecm. . .  .” 37 Both the De Stefano and 
Weishaupt courts scornfully reject the argument (hat marital 
rape prosecutions will injure marriages by preventing reconciliation. 
This view is a significant departure from the attitude that it is 
the woman's job to keep the family together, regardless of the 
cost. As the Weishaupt court pointed out. it is the husband’ s 
violence, not society’ s recognition and punishment o f that 
violence, which is destructive to marriage.38

De Stefano. Weishaupt and Rider recognize that il is 
time that rape laws be employer1 >o protect a woman's autonomy, 
not a husband’s proprietary it crests in his wife. £3

Monica Rickenberg 
Joanne Schulman

36. Rider. 9 Fla. Law Weekly al 887.
37. De Stefano. 467 N.Y.S.2d at 512.
38. Weishaupt, No. 830616 at 19.

SEE Computer and Research News section for results 
o f computer research based on this article, page 816.
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viiuire tlmt the victim hav : obtained or filed fo r a divorce. 
*ep.ir.ition «-r order o l protection. Thus, Wehhiuipi is an important 
-rep in the right direction.

The W\’i\lttiupt case is also significant fo r drawing an 
analogy between a woman's right to c on ro l her property and a 
woman s nght to control her body, thereby suggesting a connection 
ivtween a woman's economic position in society and male 
violence against women. As a practical matter the legal gains 
women have made in lhe economic sphere mean little i f  a 
woman cannot control such a basic aspect o f  her life as freedom 
trom physical violence in her own home. A woman cannot 
exercise her legal right to maintain property separately from her 
hushand i f  her actions arc controlled by her husband's use o r 
threat o l physic-.1 violence. Conversely, a woman has no power 
to eradicate the violence in her life i f  she is economically 
oppressed. A woman's ability to escape a violent domestic 
situation is constrained by lack o f  employment opportunities, 
the threat o f losing custody o f her children because o f poverty, 
and the inadequacy o f  child care and child support.

Statutory Update
As o f January 1984. 28 states still expressly prohibit 

prosecution o f a husband fo r rape o f his wife i f  the parties arc 
living together at the time o f the rape. In addition. 12 states still 
expand the marital rape exemption to cover unmamcdsf these 
states bar o r limit prosecution o f a man who rapes the woman 
he is living with, but to whom he is not legally married. 
Eighteen states have abolished the marital rape exemption and 
permit prosecution o f a husband for wife rape in all o r most 
cases.15

These numbers do not reveal the progress that has been 
made over the last two years in eliminating the marital rape 
exemption from criminal rape and sexual assault laws. While 
state legislatures have been slower than courts in rectifying 
these discriminatory laws, legislatures have been responding to 
the public's demand fo r change. The following is a review o f 
the legislative changes in 1982. 1983 and the first half o f 1984.

Californio
Cjlilorma established a separate crime o f spousal rape in 1980. 
Cai.. ft sai. Ciiiik 262. This spousal rape law originally required 
lhal lhe vielim-wife report the rape lo a law enforcement 
agency within 3(1 days. In I UK 3. this reporting lime period was 
extended to VII days. However, there is no reporting requirement 
under the ''stranger rape" siaiutc. Cxi.. IV n a i .  Coot 261. Thus, 
wives are siiil nor receiving lhe same treatment and pruteerion 
nlVorded oilier rape victims.

Illinois
In IVX3. Illinois abolished lhe marital rape exemption in 
■‘ aggravated criminal assault" provided lhe assault is reported 
to law enloreeiiiem within 31) days. Iu „  Hi v. S ia i . ch. 3K. 55 
IM  Kiel. 12-14 i |V.:3). Tins is a very minor impmvciitcni 
since llie exemption is only abolish -J svtrlt respect in lhe most 
severe Inrm ol' tape. The exemption remains applicable in all

35. lo r  a stale h\-slate analysis, u r  N C O W II.'s  Mamal K a jv  Exemption 
ftaekei i l ’ rice: 5V .m ii.

other sexual otfcnscs even if the parties are separalcd or base 
initialed disotve proceedings. ll is an "absoluic bar" ro prosecution 
o f a husband for rape nr his wile.

Indiana
Indiana law provides that a hushand car. be prnscculcd for the 
rape ot his wire if the parlies arc living apart al the lime of the 
rape and a petition fur annulment, divorce or scparanon hjs 
been filed. In 1983. Indiana amended us law ro terminate the 
spousal exempuon upon the filing of a petition for an order of 
prorcciion. While this does nor constitute major progress in 
abolishing the marital rape exemption, it does provide some 
much-needed protection for bauered wives who often do nor 
have (he funds ro hire an auomev in order to file for divorce or 
cannot obtain legal services assistance because o f funding 
cutbacks.

Kansas
Kansas provided bartered and raped wives with a major victory 
in 1983. The marital rape exemption was entire1'/ eliminated 
for the crime o f rape. K an . S t a t .  A nn . §5 2 l-a 5 0 l. 3502. 
However, a limited spousal exemption still remains for lhe 
crime o f "indecent liberties with a child under sixteen years of 
age," though the excmpiion ends if the underage spouses are 
living apart or have initiated some form o f legal action to end 
the marriage, including seeking an order o f protection. K a n . 
S t a t .  A nn . § 21-3503.

Louisiana
In 1984, Louisiana look a small step by eliminating the marital 
rape exemption from their most severe rape otfense. "aggravated 
s c x u j I  bartery." La. Rev. Star. Ann. 14.43.2. However, a 
marital exemption remains applicable in all other sexual offenses 
and only becomes ineffective when the parries are separated 
pursuant ro court order.

North Dakota
In 1983. North Dakota, like Illinois and Louisiana, abolished 
its marital rape exemption for first degree rape ("Gross Sexual 
Imposition"), but left the exemption intact fnr all other sexual 
o(Tenses. N.D. C ln t .  A nn . 55 12.01-20-01. 02. 12.01-03-12. 
However, unlike Illinois and Louisiana, the North Dakota 
statute includes a "voluntary social companion" exemption, 
which applies if defendant and victim were "voluntary socijl 
companions" at the rime of the rape and the victim "ai any 
time previously" permuted defendant "sexual liberties." N.D. 
C i.n t . A nn . 5 12.01-20-03:3. The voluntary social companion 
exemption, also adopted by the Model Penal Code, is broader 
than the traditional marital rape exemption because it dints not 
require a legally valid marriage. Insicad. the excmpiion may 
apply lo martial rape, cohabitant rape, and dale rape. Thus, 
because the voluntary social companion exemption was retained, 
North Dakota's deletion ol the spousal exemption may amount 
to no change ar all.

Oklahoma
Oklahoma amended its statute m i  ih.it. ctl'ccrisc November I. 
1984. the marital rape exemption will terminate once the 
parties are lixing apart, or one spouse has initiated legal 
proceedings to end the marriage, including petitions lor orders 
ol protection Thus, u vs ill be possible to prosecute a husband 
lor rape ol his wile esen il die panics are living together ai die 
lime ol the rape, provided a legal aettoti has been initiated. 
Okla. Stat. Ann. lit. 21 11111 It I. uuu'inU-il In- 19.S3 Okla. 
Sess. t.asss I . elt. 41. These amendments constitute j  mjior 
change m Oklahoma lass. 1‘ rtor to the amendments, Oklahoma's 
marital ra(>e exemption was "absolute": a hushand could never
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These three — ba t te r in g ,  non -ba t te r ing and obsess ive —  were the types o f  
rope we I d e n t i f i e d  from our In te rv i ews wi th mar i t a l  rape v i c t ims ,  There may be 
o ther  t ypes ;  we may need to r e f i n e  our concept ions .  The Impor tant  po int  l a  tha t 
n o r l t a l  rape happens In  a wide v a r i e t y  o f  con text s .  We need an Imagery thnt 
encompasses t h i s  v a r i e t y ,  and we can only get  I t  by l i s t e n i n g  to  the s t o r i e s  o f  
the women I t  happens to.

The absence o f  these s t o r l t s  f rom the conscience or the community r e s u l t s  
In  another misunderstanding about mar i t a l  rape —  th i s  one concerning I t s  
Impact. Tcoplc do not be l i eve  tha t ma r i t a l  rape hu r t s .  I n  1979, 8 n a t i o n a l l y
syndicated co lumnist  Invented some expe rt s to b o l s t e r  h i s  own p r e jud i ce s  and 
wrote that  "many U.S. J u r i s t s  agree that when a husband compels h l 3  w i f e  to
engage In  sex r e l a t i o n s ,  she s u f f e r s  r e l a t i v e l y  l i t t l e  o f  tho psycho l og ica l
trauma In cu r red  In  rapo by o s t r a n g r r "  (L l oyd  Shearer ,  Parade Magazine, Apr i l  
22,  1979 ) .

( I l o t l c e  how the husband on l y "compels h i s  w i re "  whlJ '  what tho s t r ange r  
does I s  r a p o . )

"This I s n ’ t  l i k e  he ’ s grabbing some lady o f f  tho s t r o e t " ,  argued John
R ld oou t ’ s defense a t t o r ney  Char le s Bur t .  "This I s  a woman he may have mado l o ve
to hundreds oT times b e f o r e , "  In  o the r  word3, I f  ho had made l ove  to her
hundreds o f  t imes be fo re ,  how t raumat ic could one more time be?

Opinions l i k e  th i s  be tray a fundamental misunderstanding o f  tho trauma o f  
rape I n  gene ra l  os we l l  as the trauma o f  mar i t a l  rape In  p a r t i c u l a r ,  [tape I s
t raumat ic not because I t  I s  with someone you don’ t  know, but because I t  I s  with
aomconc you don’ t  want - -  whether s t r ange r ,  f r i e n d  o r  husband.

B u r t ' s  Idea I s  ak in  to saying that  I f  your bus lncsa pa r tne r  empties your 
Jo in t  account and runs o f f  to Venezuela,  I t  sh ou l dn ' t  hu r t ,  because a f t e r  a l l ,  
you'd w r i t t e n  him hundreds o f  checks be fo re .

Rapo I s  the in t imate  v i o l a t i o n  o f  a po rson ' s  t r u s t  » ; autonomy. P r i o r  
In t imate con taot  onl y makes the v i o l a t i o n  tha t much more so

in fBCt *.<io s tudies  tha t  have looked  a t  t h i s  que s t i on  emp i r i c a l l y  have 
Indeed found tha t  the v ic t ims  o f  m a r i t a l  rape do s u f f e r  g r e a t e r  and l o ng e r  t ern 
trauma than o t h ' r  rape v ic t ims .  This f i n d i n g  I s  not s u r p r i s i n g  to  those who 
have ta l ked  t o  mar i t a l  rapo v ic t ims  and have come to r ecogn ize  the three sp ec i a l  
i n j u r i e s  or mar i t a l  r ape :  the b e t r a y a l ,  tho entrapment and the i s o l a t i o n .

More so than v ic t ims  o f  any o the r  kind o f  r apo,  the v i c t ims  o f  mar l tB l  repe 
s u f f e r  a profound be t ra y a l .  Among the women we Intervi ewed,  the f a c t  that 
someone whom thcy'had l oved and needed could v i o l a t e  them In  ouch an in t imate  
way dcat royed t h e i r  a b i l i t y  to t r u s t  o t l i o r s .  " I  thought so high l y o f  him and he 
turned out t o be a r a p i s t , "  said one woman. The expe r i ence a l s o  sapped th e i r  
conf idence In  themselves and t h e i r  f a i t h  .hat they had the capaci ty to choose 
t rus tworthy  companions. Tears l a t e r ,  many o f  those women found I t  Imposs ib l e  to 
contemplate Int imacy with a man. This I s  a component t o mar i t a l  rape tha t  hns 
no p a r a l l e l  i n  s t r ange r  rape,

A second component tha t  makes m a r i t a l  rape d i f f e r e n t  and more t raumat lo 
than o th e r  forms o f  rape I s  the entrapment . Host m a r i t a l  rape v l o t l n s  a re  raped 
not Jus t  once but many t imes. Ha l f  o f  our  In terv iewees  hud been se xua l l y

HA3/TXT,drscr,2May0i | ,  Page 3

a ssau l t ed  twenty times or  more by t h e i r  huebands. Thoy l i v e d  f o r  months, 
sometlmos yea r s ,  wi th ongoing v i o l a t i o n .  Hany grappled wi th ncve r-cnd lng 
anx ie ty  about when the next f o r ced  sex episode might occur .  This took i t s  t o l l  
i n  the form o f  ch ron ic t e r r o r ,  emot iona l  numbing, In vo lu n t a r y  panics ,  and 
r e p e t i t i v e  nlghtmaros Ihot  o f t e n  l a s te d  f o r  yea r s a f t e r  tho r e l a t i o n s h i p  had 
onded and tho threa t  o f  rape had gone. In  tlie sexua l  sphere,  v l  Jtlras su f f e r ed  
from f l a shbacks  and I n a b i l i t y  t o engage I n  sox. The c o r r o s i v e  Impact o f  mar i t a l  
rape could bo summod up thus :  when you a ro  raped by •  a t r ange r  you have t o  l i v e  
with a f r i gh t en in g  memory. When you a re  raped by your husband you have to l i v e  
with your  r a p i s t .

F i n a l l y ,  whi le a l l  rape v i c t im s  s u f f e r  shame and st igma, few s u f f e r  the 
t o t a l  I s o l a t i o n  o f  r an r l t a l  rape,  l lo r e l a t i v e s  o r  f r i e nd s  commiserated with 
those women about the pain. Ho p o l i c e  or  cou r t  conf i rmed tho Judgement that 
they had been wronged. In t h e i r  I s o l a t i o n  they u su a l l y  blamed themselves, and 
snw themselves os Inadequate and d i f f e r e n t .  I t  was a profound psycho l og ica l
acar  that was d i f f i c u l t  t o  erase .' '

I t  I s  t o erase t h i s  soa r  o f  I s o l a t i o n  tha t  I  th ink we owe our  f i r s t  
p r i o r i t y .  Tho debate about o r l r a ln B l l z l n g  mar i t a l  rape speaks to many I s s ue s :  
J u s t i c e ,  f a i rn e s s ,  e qu a l i t y ,  de ter r ence  o f  crime, and r e t r i b u t i o n  against  
o f f ond e r s .  Tot the I s sue  that i s  paramount f o r  mo I s  compassion f o r  v l o t lm s .

He must reach out t o the v i c t im o f  mar i t a l  rape and extend l e g l t lmaoy  to 
and compassion Tor what they have s u f f e r e d .  Doctor s need to be aware, Tor 
example, tha t  I t  I s  not a aimplo mat ter  f o r  aome women to avoid sex 
p o s t - o p e r a t l v o l y ,  even though tho l . -  r ecovery u r gen t l y  r eq u i r e s  I t .  Family 
p lanning agencies nood to take i n t o  account tha t  in  some women's mar r iages , 
con t racep t ives  l i k e  a diaphragm w i l l  not be adequa’ e p ro te c t i o n .

Attorney! need t o  r v o g n l z e  and a l e r t  d i vo rc in g  vomon to  the p a r t i c u l a r  
v u l n e r a b i l i t y  they f ace  from embl t t ored husbands dur ing the per iod f o l l ow i n g  a 
sepa ra t i on .  Marr iage counse l o r s  noed to  know tha t  the unspoken 'nd 
unacknowledged, gr ievance pl aguing many wives i s  that t h e i r  husband sexua l l y  
a s s au l t s  them.

( I n c i d e n t a l l y ,  I t  i s  i n t e r e s t i n g  to note tha t i n  the whole 25 yea r  
l l t e r a t u r o  on sox therapy and m a r i t a l  aex, ono can search In  va in  f o r  any 
re f e rence  to  tho problem o f  mar i t a l  rape,  «n exper ience tha t may be occu r r ing  to 
one I n  ten wi ves . )

Ma r i t a l  rape has been •  non-prob lem, f o r  t oo  l ong .  Un f o r tuna t e l y ,  when 
people s u f f e r  from non-problems, they tend to become non-persons ,  both In t h e i r  
own eyes and In  tho eyes o f  o th e r s .  Making ma r i t a l  repe a orimo w i l l  put •  few 
o fkondor s out o f  our community, but I t  w i l l  b r ing a whole l o t  o f  v i c t ims  back 
in .  The i n v i t a t i o n  i s  Jong overdue.
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Mar i t a l  rape I s  a crime with a name, but wi thout  a r e a l i t y .  Even where I t  
e x i s t s  In  our  l e g i s l a t i o n ,  I t  docs not e x i s t  I n  our  Imaginat ion .  Despi te dobatos 
I n  the congress and In  the cour t s ,  people have on l y  the vaguest and most 
mis leading p i c tu re  o f  what I t  I s ,  The s t o r i e s  o f  the v i c t im s  o f  th i s  crimo —  
v ic t ims  humi l ia ted by t h e i r  a s s a i l a n t s ,  ashamed among t h e i r  c l o s o s t  f r i e n d s ,  
depr ived o f  the p r o te c t i o n  o f  the law, and Ignored by tho p r o f e s s i o n a l s  —  these 
a t o r l e s  have not yet  touched the oonsclenco o f  tho community.

I t  was to hasten th i s  process tha t my oo l lcnguo  K e r s t l  K i l o  and I  r e c r u i t e d  
and Intervi ewed f i f t y  women who had been se xua l l y  assau l t ed  by t h e i r  husbands. 
The women were o rd ina ry  women, most o f  them c l i e n t s  a t  f am i l y  planning agonclos 
who wore asked as par t  o f  t h o l r  r egu la r  medical  h i s t o r y  I f  thoy hod ever  been 
sexua l l y  assau l tod by t h e i r  pa r tne r .  Many were t e l l i n g  t h o l r  s t o r l o s  f o r  tho 
f i r s t  time.

The depth o f  popular  Ignorance about tho problem o f  m a r i t a l  rapo runs deep. 
When we asked groups o f  s tudents ,  f o r  oxamplo, t o invent  v l gn e t to s  o f  mar i t a l  
rape, one wrote,  "lie wants to.  She doesn ' t .  He wins" .  Con you Imagine a 
s t r ange r  rape so descr ibed :  "He wants to,  Sho doesn ' t ,  Ho wins . "  Ho; the 
imagery o f  s t r ange r  rapo has knives  and dark a l l e y s  and t e r r o r  and v io l e n ce  and 
degradat ion.

So does mar i t a l  r ape l  People are apt  t o think o f  m a r i t a l  rape,  I f  they 
think o f  anything a t  a l l ,  as a bedroom squabble ove r  whothor t o have sex 
ton igh t .  Ho wonder they r a t e  I t  I n  surveys  as being obout as se r i ou s  an o f f ens a  
as d r i v i ng  wh i le  drunk. Hut ma r i t a l  rape does have b r u t a l i t y  and t e r r o r  and 
v io l ence  and hum i l i a t i o n  to r i v a l  the most graphio a t r ango r  rapo.

Among tho f i r t y  women we In terv iewed :
— one had been raped at  kn i f e p o i n t  by a husband who he ld her  up aga in s t  tha 

wa l l  and threatened to k i l l  her .
— ono was Jumped In  tho dark by her  husband and rapod I n  the anus wl i l l o 

slumped ove r  a woodpi le.
— one was gang rapod by her husband and h i s  f r i e n d  ho lding  b l aok jack i ,  a f t e r  

they su rp r i sed  her a lone In  •  vacant apartment.
— one had her baby kidnapped by an est ranged husband who oompel led her  to 

h<*ve sox as a c ond i t i on  f o r  r e t u rn ing  the ch i l d ,t ■
— one bad a 6 cent imeter  gash r ippod In  hor  vagina by a husband who was 

t r y in g  " i „  pu l l  bur vagina ou t " .
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n a m e

Hono o f  these a t r o c i t i e s  (and the ro  were o ther s  o f  equal b r u t a l i t y )  were 
ever  r epo r ted to  the p o l i c e  o r  t o a newspaper. Somo were never r epo r ted  to 
anybody.

And these were m a r i t a l  r apes .  I f  o ther  pooplo had these Images in sc r ibed  
i n  t h e i r  memories when thoy thought o f  ma r i t a l  r ape In  the same I n d e l i b l e  way 
that  my co l league  and I  dn, I  do not th ink wo would huar near ly  so much nonsense 
obout th i s  problem.

However, t h i s  Imagery o f  mar i t a l  rape I s  not the whole r e a l i t y  c i t h e r .  From 
a survey we did o f  521 women I n  Boston and from one Diana Russ e l l  did o f  930 
woraon in  San Franci sco ,  wo est l raato tha t  mar i t a l  rapo I s  amazingly f requen t  —  
oocu r r l ng  to as many as 10 t o o f  a l l  marr ied women. Uhan t a l k i n g  about a 
problem o f  these dimensions,  I t  I s  no more f a i r  t o say tha t  ma r i t a l  rape I s  
always a savage a t t a ck  than I t  I s  to say tha t i t  I s  always a bedroom squabble.
Ho a ro  t a l k i n g  about a spectrum o f  which both o f  thcso arc a pa r t .

To make some sense o f  th i s  spoctrum, my co l l eague  and I ,  a f t e r  c a r e f u l l y  
ana l yz ing tho cases o f  the women we Interv i ewed,  found tha t I t  was u s o fu l  to 
d i v ide  them I n t o  throe broad ca te go r i e s .  We decided to c a l l  these three 
ca te go r i e s  b a t to r l n g  rapes ,  non -ba t te r ing  rapes and obsess ive rapos .

Ba t t e r ing  rapes were tho most b r u t a l  and lnc ludud most o f  the In c id en t s  I  
l i s t e d  e a r l i e r .  They oefcurred In  r e l a t i o n s h i p s  where, In adf*' . . ion to tho sexual
abuse, there was a l a r y o  amount o f  physica l  abuse. These husbands tended to
have problems wl l l i  a l c oho l  and drugs. They had enormous r e s e r v o i r s  o f  anger 
which they vented on t h e i r  wives and o f t e n  o ther  people I n  t h o l r  environment. 
Tho rapes tended to  take p l aco in  cap r i c i ou s  and unpred ictab l e  o l roumstances,  
much l i k e  tho o the r  v i o l e n ce .  They seemed to  have l i t t l e  to do with sexual
i s sues  per so. I n  f a c t ,  many o f  these wortn said they made themselves sexua l l y
a v a i l a b l e  whenever t h e i r  husband wanted them. Rather ,  these men seemed to be 
mot i vated by an in tense  d c s l r o  t o punish,  humi l i a t e ,  degrade, and r e t a l i u t e  
aga ins t  t h e i r  u l vos  us ing rape os tho v e h i c l e .  (About f o r t y - f i v e  porcent o f  the 
women we Intervi ewed s u f f e r ed  from b a t te r in g  r a p e s . )

Tho non -ba t te r ing  rapes were suos - . on t i a l l y  d l f f e r a n t .  Thoy occur red In 
more middle c l a s s  mar r i ages where the re  was much l e s s  o f  a h i s t o r y  o f  v i o l ence  
and abuse. The immediate p r e c i p i t a n t  o f  those rapes was more l i k e l y  t o  be a 
s p e c i f i c a l l y  sexual  gr i evance ,  f o r  cxaraplo, over how o f t en  to have sex o r  what 
k inds o r  sex. Tho f o r c e  Invo l ved  was o f t en  more r c s t r a ln od ,  enough to gain
suxual  access, but not enough to cause seve re I n j u r y .  Ihcse rapes seemed t o  be
mot ivated l e s s  by anger than by a d e s i r e  t o  a s s e r t  power, e s t a b l i s h  c on t r o l ,  
tuach a l e s s on ,  show who was boss, (Another  f o r t y - f i v e  percent o f  the rapos were 
o f  t h i s  s o r t . )

F i n a l l y ,  tho ro  was a t h i rd  kind o f  mar i t a l  rape we uncovered In  obout 101 
o f  tho s i t u a t i o n s  tha t  wo c a l l e d  obsess l vo  rapes.  I I tl icsu r e l a t i o n s h i p s ,  the 
husbands had unusual  soxua l  preoccupat ions .  Host wuro obsessed with 
pornography; they wanted t h o l r  wives t o he lp them make I t .  Host were obsessed 
with t h e i r  sexua l  problems;  they were a f r a i d  o f  bolng impotent nr homosexual . 
Often they had h igh ly  s t ruc tu r ed  r i t u a l s  about sex. They could on l y get  aroused 
I f  t h o l r  wives wcro In  a c e r t a i n  p o s i t i o n ,  or I f  they touched them In a c e r t a i n  
way, o r  i f  they " s taged"  a rape,  Thero was a tense that cany o f  thoso non 
nocdod v l o l o nco  o r  s t r ugg le  I n  o rde r  t o have sex. Thoy found tho hum i l i a t i o n  
very s t imu la t ing .  Tho women f a i t  as ihougli they wtro bcliig usod as 
musturbatory o b j e c t s ,  Thero was a d e f i n i t e  s a d i s t i c  component to some.
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MARITAL RAPE FACT SHEET 2.

3. F a c t  on. F i c t i o n ?  "MARITAL RAPE IS A BIZARRE AND UN­
USUAL ACT AND DOESN'T NEED LEGISLATIVE ACTION."

As a matter of fact, most experts consider rape to be 
the most underreported of all crimes and marital rape 
even more so. Over a third of women who appear at 
battered women's shelters report being sexually 
assaulted by their husbands.- It is seldom discussed. 
Humiliated and ashamed, marital rape victims don't 
talk about it. They don't report it because the law 
does not help them.

4. Fa c t  on. F l c . t 4 . o n ?  "WHEN A WOMAN MARRIES, SHE CONSENTS 
TO SEXUAL INTERCOURSE WITH HER HUSBAND."

As a matter of fact, sexual expression in love is one 
thing. Forced, brutalized sex is another.^ No one 
consents to violence by marrying. Under current law 
prosecution is impossible for even the most brutal 
rapes in marriage.

5. F a c t  on. F i c t i o n ?  "IF PROSECUTIONS ARE ALLOWED FOR 
MARITAL RAPE, A LOT OF INNOCENT HUSBANDS WILL HAVE 
RAPE CHARGES FILED AGAINST THEM BY ANGRY, VENGEFUL 
WIVES WHO HOPE TO BARGAIN FOR A BETTER PROPERTY 
SETTLEMENT IN A DIVORCE ACTION."

As a matter of fact, this myth is built on the ill- 
founded belief that women are innately vengeful and 
willing to go through the tortures of a courtroom 
trial in order to "get back" at a man, and that some­
how women should be treated as less credible victims 
of crime than others. Actually, there are many 
other types of complaints which a woman could file for 
retaliation that would require less public self­
exposure and trauma. Further, our legal system has 
built in mechanisms to determine the merits of a com­
plaint. Police investigations, prosecutor discretion, 
and jury deliberations are employed to determine the 
truth or falsity of other allegations. Why should 
marital rape be treaced any differently? Finally, 
no such misuse has been documented by the states 
that have eliminated immunity of spouses from prose­
cution for rape. Only the most extremely brutal and 
horrifying incidents of marital rape have been re­
ported.
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MARITAL RAPE FACT SHEET*

1. Fa c t  O H  F i c t i o n ?  "MARITAL RAPE ISN’T AS SERIOUS AS 
RAPE BY A STRANGER— IT1S JUST A WOMAN NOT BEING IN 
THE MOOD AND HER HUSBAND INSISTING."

As a matter of fact, marital rape is often just as 
violent, just as degrading, and oftentimes more 
traumatic than rape by a stranger. It is perpetrat­
ed with knives, at gunpoint, repeatedly, brutally, 
in,front of others, and most often is the final 
violent act culminating a series of physical abuses. 
One woman has reported being beaten and raped by 
her husband virtually every day for six months, 
anally raped 9 or 10 times. He told her that, if 
she ever tried to leave, he would kill her. In 
terror she fled to another state, changed her name, 
and lived there for a year in cognito.

2. F a c t  O H  F i c t i o n ?  "MARITAL- RAPE ISN'T OFFENSIVE—  
AFTER ALL, A WIFE HAS HAD SEX WITH HER HUSBAND 
BEFORE, WHAT'S ONE MORE TIME?"

As a matter of fact, a woman raped by a stranger has 
to live with the memory of that experience. A woman 
raped by her husband has to live with her rapist. 
Many wife victims, trapped in a reign of terror, 
experience repeated sexual assaults over a number of 
years. What happens to a capacity for intimacy when 
the person who has promised to love and protect, and 
on whom one may be economically dependent, commits 
such a brutal and violent violation?

* Prepared and distributed by the Pennsylvania Commission on 
the Status of Women.

(over)



MARITAL RAPE FACT SHEET 4.

9. F a c t  o n  F i c t i o n ?  "MARITAL RAPE LAWS WILL DESTROY
MARRIAGES BY PREVENTING ANY POSSIBLE RECONCILIATION."

As a matter of fact, isn't a marriage in which a 
husband rapes his wife and she presses charges 
already destroyed? Withholding justice and equal 
protection to try to hold together such a marriage 
is an unrealistic and improper goal for the criminal 
law. The law now protects a raping husband rather 
than a victim wife, and women can be coerced into 
staying in violent marriages. Should the law en­
courage such forced cohabitation?

1 0 .  Fac-t o n  F i c t i o n ?  "SINCE SO FEW CASES ARE BROUGHT 
TO TRIAL, WHY BOTHER WITH A MARITAL RAPE LAW?"

As a matter of facb, the law protects either the 
victim or the rapist. Husbands who commit acts 
of violence against wives now receive special 
protection from the law in Pennsylvania. Should 
such special protection more rightly belong with 
the victim? Passage of H.B. 1122 would call 
attention to the problem, let the victims know 
there can be help, and, by removing society's 
sanction for such behavior, work to deter it.



MARITAL RAPE FACT SHEET 3.

6. F a c . t  O X  F i c . t i . o n ?  "MARITAL RAPE IS SIMPLY ONE 
SPOUSE'S WORD AGAINST THE OTHER, HENCE IT WILL 
BE DIFFICULT TO PROSECUTE."

As a matter of fact, when has difficulty to pro­
secute determined what a crime is? Treason, cru- 
spiracy, child abuse, and incest are difficult 
to prove, but there is no outcry to decriminalize 
them.

7. F a c t  O X  F i c t i o n ?  "THERE ALREADY EXIST REMEDIES
FOR MARITAL RAPE— A WOMAN CAN FILE ASSAULT CHARGES 
OR GET A DIVORCE."

As a matter of fact, all rapists assault their 
victims. Rape is a crime different from assault. 
That is why special rape laws exist. Rape involves 
a special humiliation and special violation.
Assault is a less serious crime, its penalty less 
a deterrent. Even though a woman might escape 
as a victim by filing for divorce, should the 
committer of the criminal acts escape punishment 
for them? An appropriate deterrent to this type 
of violent behavior is not now available.

8. Fa c t  on  F i c t i o n ?  "MARITAL RAPE LAWS WOULD HAVE 
THE STATE MEDDLING IN PEOPLE'S BEDROOM AFFAIRS."

As a matter of fact, the state is meddling in the 
bedroom whether there is‘a marital rape law or 
not. In one case the state allows husbands to 
rape their wives. In the other, the state protects 
wives from this type of violence. Should murder 
and assault between spouses be decriminalized 
just because it's a family affair? A husband 
should no more fear criminalization of marital rape 
than a parent fears laws on incest or child abuse. 
The law should condemn a brutal, hostile, revenge­
ful, hateful, and anti-social act whether it 
happens within a marriage or without..

(over)
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In the debate over removing the spousal exemption to ri'pe, much concern ha3 
been expressed over how or even whether a law criminalising rape would 
work.(*2) Opponents of the change have raised several different spectors of 
ir.3idiou3 consequences that would ensue if marital rape i3 criminalized. For 
example, they have warned that deleting the 3pou3ai exemption would risk 
flooding the criminal justice system with frivolous complaints brought By 
"vindictive" wives.(*3) They have al30 raised the fear that cases brought under 
such a law would be impossible to prosecute, either because wives would he 
unreliable witnesses or because the cases would boil down to her word again.st 
hi3. (“!]) In short, they have predicted that marital assault prosecutions would 
bog down and fru3trace the criminal justice system.

Until recently, arguments over these claims have been mostly hypothetical. 
There has been little empirical evidence against which to judge them. However, 
now that several states have eliminated the spousal exemption, and have gained 
experience about what happens once the exemption is removed, it is possible to 
see how a spousal rape law work3 in actuality.

A state well situated for a study of the effects of criminalizing marital 
rape is California. California changed its law as early S3 January, 1QB0, and 
has had a total of more than four years experience without the spousal
exemption. As the no3t populous state in the country, California has also
generated a large number and variety of spousal rape cases. Moreover, since the 
change of the law was hotly debated and widely publicized in California, public 
attention to marital rape ca3es ha3 been relatively high there, making 
information on the subject easier to collect.

On the other hand, using California to 3tudy the operation of marital rape 
prosecutions ha3 some drawbacks. Califorala’3 legal situation with regard to 
marital rape is not entirely parallel to that of other states which have 
criminalized rape between a husband and a wife who are still living together. 
When California changed the law on 3pou3al rape, the legislators did not merely
delete the spousal exemption. Instead, they drafted a totally new section of 
the criminal code on the matter of spousal rape. One important special
condition attached to the California spousal rape law is that victims were 
limited (until recentlyl to bringing such charges within 30 days of their 
occurrence. Another 1s that marital -rape, unlike non-marital rape, can be a
mis1- leanor rather than a felony. Nonetheless, a great deal of valuable insight 
into the question of whether marital rape is a viable legal concept can be 
gleaned by looking at the situation in California.

GATHERING DATA

Gathering the needed data on the operation of the marital rape law in 
California has not been a simple task. Unfortunately, the state Bureau of
Criminal Statistics does not keep very thorough or very detailed information on
marital rape prosecutions in spite of the fact that an important public policy
issue is at stake.(*5)

So the 3taff of the National Clearinghouse on Marital Rape (NCMR) ha3 been
forced to compile data on its own —  a frustrating and cumbersome task. Marital
rape cases have been identified in a variety of .ways —  but primarily through a 
newspaper clipping service. The staff of the Clearinghouse, after hearing about 
a mr.rital rape prosecution, made contacts with the Journalists, attorneys, 
prosecutors, court officials, probation officers and sometimes rape crisisM A iJA /P ?,D 2 0 3 ,0 5 Ju n 8 4 , Page I •



workers familiar with the CE3e, in an effort to get a3 ouch detail as possible 
about the events of the case, the backgrounds of the offender and the victim, 
and the disposition of the case within the legal system. District attorneys 
were generally the best and most reliable sources of information. Occasionally, 
these officials rererred WCMR staff to other cases which had not been identified 
through the new3 clipping service.

Altogether, HCMR staff Identified 39 ca3S3 of marital rape which cane to 
the attention of the police or courts from January, 1980 through December, 
1981. Thi3 i3 not necessarily a complete inventory of all such cases, however.

One piece of evidence sugge3t3 it i3 fairl> thorough, though. The state 
Burerau of Criminal Statistics did compile what it believed to be a complete 
tally of all arrest3 for m :ital rape in 1980. This official tally 3howed 11 
arrests. For the comparable time period, the NCMH inventor/ showed 17 cases 
that even the official reporting statistics did not pick up.

Nonetheless, it must bo said that although NCMH believes it to be fairly 
complete, there i3 no way of knowing hew totally complete the NCMR inventory of 
rape cases is. Moreover, without the information about it3 completeness, we 
cannot vouch for it3 representativeness either. There i3 every reason to 
believe that the cases not identified, if there were any, would be les3 
sensational cases that did not proceed as far In the criminal justice system.

In other word3, the cases that were identified would be more brutal, 
contain more evidence, nod ha more likely to result in a hearing or trial that 
would bring it to greater public attention than other cases. Whether this group 
of cases is biased in this way, we do not know.

With these possible caveats In mind, wo present the information on the 
California cases. One advantage of generating data through call3 to District 
Attorneys, newspapers and so forth, rather than through the state reporting 
system, wa3 than a great deal more Information could be gathered. The NCMH, by 
diligent sleuthing, was able to Inform itself about age, race, occupations of 
the husband and wife, and the nature of the incident in addition to all the data 
about the court disposition.

I
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NATURE OF THE CASES

A first thing to note about the cases .13 that they were, on the whole,
extremely brutal. Especially brutal cases are probably more apt to end up on
the police blotter and in the newspaper, and that may account in part for the 
array of incredible violence illustrated in the chart. The cases include one 
where a woman was raped with a crowbar and a sixteen inch tire iron and then had 
her breasts slashed with the same instruments. In another, a woman complained 
that her husband forced her to have sex with other men and dogs. In still 
another, the fugitive husband murdered the victim before he could be apprehended 
for her rape. The use of knive3 and gun3 was a common feature among these cases
and several included very severe beatings.

A second important feature of the cases was that a majority of the rapes 
occurred between spouses who were separated, sometimes very recently so. In 
only 1 8 percent of the case3 were the couple 3till living together (See Table 
1). It is not surprising that cohabiting couples constitute a minority of 
cases. Wive3 who are still living with their husbands no doubt have a much more



difficult tine seeing what happened to then as a rape and choosing to present 
such charges to the police. Also, a woman who 13 living in a separate household 
would expect less skepticism and ridicule on the part of police when she made 
such a charge. And it may be easier for 3uch women to establish evidence of 
force and non-consent. An time goe3 on, normative standards change, and women 
become more aware of their rights, the proportion of oases involving cohabiting 
spouses may increase.

The deletion of the exemption for cohabiting spouse3 also has a 
"multiplier" effect, we suspect, on the prosecution of estranged husbands. When 
the exemption for cohabiting spouses i3 removed, there is generally a great deal 
of publicity about the problem. Prosecutors, police officers and women in 
general learn about the possibility of charging spouses with rape. This no 
doubt lead3 to an increased number of cases involving estr^ged hu3band3 a? well 
as cohabiting hu3band3.

Incidentally, there are some interesting similarities among the ca3e3 of 
women raped by estranged husbands. A number of them were kidnapped before they 
were raped, driven 3cmewhere in a car against their will or taken somewhere at 
gunpoint. 0ther3 were deceived by husbands who told them they wanted to see 
them in order to talk with them about their children or about their finances.

THE OFFENDERS

The HCMR researchers were able to gather some valuable information about 
the offenders as well as about the court disposition (See Table 1). The 
offenders were, by and large, young. Sixty-four percent v:ere under 3 0 and 33 
percent under 25. This corresponds to what we found in our interview population 
of marital rape victims.(n5) Marital rape coming to public attention is 
predominantly a younger r3n's crime.

Occupationally, the offenders whose marital rapes come to public attention 
were also a lower status group. Large numbers, 31 percent, were unemployed, and 
another 31 percent were blue-collar workers. Thi3 may not tell n anything 
about marital rape in general, however. We have to remember ,.jat is it 
typically men from lower social classes who are the clientele of the criminal 
justice system. Well-to-do criminals tend to be more successful at evading 
detection and prosecution. Nonetheless, tliis Inventory of cases show3 that some 
middle-class marital rapists are being prosecuted. The law is being applied to 
a spectrum of husbands, not just one class.

The racial and ethnic breakdown of the offenders shows a distribution 
roughly typical of the California population as a whole. Of those whose race we 
could ascertain, about two-third3 were white and the remaining third divided 
between Black and Hispanic.

DISPOSITION OF CASES

The m o s t  I n t e r e s t i n g  i n f o r m a t i o n  we ca n  g l e a n  f ro m  these cases i s  not so 

Euch a bout the p h e n o m e n o n  of m a r i t a l  rape i t s e l f  but r a t h e r  a b o u t  h o w  the 

p h e n o m e n o n  is h a n d l e d  i n  the c r i m i n a l  j u s t i c e  system. The cases are c e r t a i n l y  

not a r e p r e s e n t a t i v e  set of mari t a l  rapes, the v ast m a j o r i t y  of w h i c h  w e  k now 

are never reported. But  they are i n  all l i k e l i h o o d  a r e p r e s e n t a t i v e  s a m p l e  of 

cases that mak e  t heir w a y  in t o  the legal system. W h a t  happens to m a r i t a l  rape
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case3 once they arrive there? (See Table 2)

Fir3t of all, a substantial number of cases get dropped before they go very 
far, often before trial, and sometimes before arraignment. In 28 percent of the 
cases in this sample the charges were dropped.

Unfortunately, the information on why the charges were dropped is not among 
the most reliable in the chart. Many times the reason given depends on the 
perspective of the person giving the information. District attorneys often 
choose to drop charges because they think they do not have a good case but then 
blame it on lack of cooper?' von by the wife. From the wife's perspective, she 
may see the dropping of cnargea as the decision of the D.A. The real state of 
affairs is difficult to determine.

It is certain that in some case3 charges are dropped at the request of the 
wifi. Where NCMH researchers could ascertain the reasons the wife gave for such 
requests they included such things as: 1) the wife was pressured by relatives
of the offender to drop the charge, 2) the wife did not want to face che 
emDarrassment of a trial, 3) the wife forgave her husband and wanted him back or 
»0 the wife got what she mo3t wanted (divorce and protection) in other way3.

Of course, another common reason for wives dropping charges, especially in 
wife abuse case3, i3 fear of further retaliation by the husband.

I
It doe3 not appear from the available information that the cases where the 

charges were dropped were frivolous or fraudulent. Seme of these dropped 
charges Involved severe assaults, replete with injuries and winesse3. In fact, 
one involved the woman who wa3 raped and battered with the tire iron. (

The remaining cases (72 percent) went on for prosecution, and of these a 
remarkable 89 percent (25 out of 28) resulted in a conviction. There were 
several routes to a convictio” The most common was a simple guilty plea on the 
part of the offender: 60 percent (17 of 28) of the offenders pleaded guilty,
usually to the charge of spousal rape itaelf. In a little les3 than a third of 
such pleas, though, the charge was bargained down to another charge, usually the 
le33 onerous one of assault or battery.

In 11 cases the offender pleaded not guilty and went to trial. Of these, 
eight resulted in a guilty verdict —  3even by a jury and one by a judge. There
were three non-guilty verdicts handed down to marital rape charges, two by a
jury and one by a judge. (Actually In the one jury acquittal, there were two
jury trials: one enued in a deadlock, the other in an acquittal.)

SENTENCING

All together, 25 of the 28 cases brought to trial in the two year period 
resulted in a guilty finding, and all offenders received sentences of some 
sort. The sentences were not particularly severe. Ten of the convicted men 
received no jail term whatsoever. Most of these got off with suspended 
sentences and fines. Some were remanded to counseling and one was ordered to do 
community service.

Fifteen of the. 25 did go to jail or prison, however, with sentences ranging 
from 30 days to 16 years. The 3evere sentences tended to be meted out only when 
other crimes had been committed in tandem with the marital rape. In the case
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where one judge imposed a 16 year sentence, the offender had abducted and raped
another unrelated woman during the S2me episode where the spousal rape had
occurred. A man who held his son hostage with a sawed off shotgun was sentenced 
to four years. The longest" sentence ceted out for- a marital rape uncomplicated
by other crimes and weapon violations wa3 three years. The maximum possible
term for felony 3pou3al rape is eight years.

IMPLICATIONS: NO FLOOD OF CASES

• From an analysis of these 39 cases, it is possible to draw some important 
conclusions about how the criminal justice system deals with the issue of 
marital rape once it is criminalized. They are conclusions which contribute
directly to the debate on policy which for the last few years has been taking
place in legislatures and courts.

First, there is little evidence that the courts will be swamped by a large
number of marital rape complaints. Thirty, forty or even fifty cases reaching 
the courts over a two-year period in a state of 20 million people is a miniscule 
burden on the system. In the case of California, the load works out, as far as 
we can tell, to be approximately one case per year per million inhabitants. At
that rate, most 3tate3 in the country can probably expect les3 than a dozen
prosecutions per year following the criminalization of spousal rape. If we arq
talking about 3tates where the exemption only applies to a husband and wife
living together, the increase in cases will be even smaller.

As t o  the matter of these cases b e i n g  n o n - s e r i o u 3 ,  the o p p o s i t e  w o u l d  
appear t o  b e  true. If California's e x p e r i e n c e  h o l d 3  true elsewhere, the t y p e  of 
eases t h a t  w i l l  c ome  t o  c o u r t  w i l l  tend t o  be the m o s t  b l a t a n t ,  the m o s t  b r u t a l  
and the most heinous.

Of course, these conclusions only apply to cases in the courts. Those 
apposed to criminalizing marital rape also are concerned about the police being 
inundated with a large number of frivolous complaints. From the data we have 
collected, we cannot draw any conclusions about the experience of the police. 
However, we are skeptical that the police experience in California ha3 been much 
different.

IMPLICATION: DROPPING OF CHARGES

Clearly a large number of marital rape charges later get dropped. A3 in 
the case of wife abuse, where similarly large numbers of cases are dropped, 
there is controversy about why the attrition rate is so high. Police and 
prosecutors tend to blame the wives for being fickle. Advocates for battered 
women tend to blame the criminal Justice system for being insensitive.

The key problem, however, is not in determining who is to blame but in 
improving the level of mutual cooperation between victims and the criminal 
justice system. Where special victim assistance programs have been set up
around the country, for example, and where prosecutors have learned more about
the dilemmas facing victims, this level of cooperation has increased.(*7)

If the cases noted here are any indication, women do not di o? charges
because they were -trumped up in the first place. Rather, they retract these 
charges after having suffered from fear, from embarassment, or from pressure byM A 43/P P ,D 203,05Jun8U , Page 5



relatives. Sometimes sensitive and on-going personal contact between the
prosecutor and the victim i3 enough to prevent case attrition. As prosecu^rg 
recognize marital rape as a legitimate crime and gain mere expcricn' th
marital rape cases, we expect that their record will improve as they le cw
be3 t to work with victims to insure their participation.

IMPLICATION: HIGH CONVICTION HATS

Perhaps the moat impressive finding from our analysis of the California 
experience i3 that, contrary to what many opponents have claimed, marital rape 
prosecutions can be very effective indeed.

The number of convictions as a percentage of the number of cases brought in 
California was actually extraordinarily high. In 61! percent of all cases where 
a charge was lodged, a conviction was obtained. In fully 89 percent of all 
cases w^ ch reached the prosecution stage a conviction was obtained.

Compare thi3, for example, to non-marital rape prosecutions. According to 
statistics for 1980 gathered by the California State Department of Justice, of 
3,126 cases of forcible rape where arrest3 were made, 1,368 or M  percent 
resulted in a conviction. Of all forcible rape case3 reaching actual 
prosecution (2,026), the percentage resulting in conviction was 67 percent.(48) 
In short, the prosecution of marital rape cases in California was more likely to
result in success than the prosecution of non-marital rape.

Thi3 is an extremely important finding 3ince a main concern of prosecutors
is that their time will be wasted in pursuing marital rape cases. It i3 often
imagined that the prosecution of such cases will be hampered by lack of 
•evidence, doubt about whether sex was forced or consensual and prejudice among 
juror3 against the idea of convicting a husband 01 1 the word of his wife. Based 
on California cases, these concerns do not seem to be well founded. Marital 
rape cases, once they get to the stage cf prosecution, do not seem to be 
extraordinarily time consuming. In three-fifths of the cases, the offenders 
pleaded guilty (this va3 true of only one-fifth of tne ordinary rape case3 in 
Philadelphia), avoiding the nece33lty of a trial altogether. Hence the system 
actually worked /ery efficiently from a prosecutor1 3 point of view.

It i3 significant that so many offenders pleaded guilty to the spousal rape 
charge. Defendants and theix- attorneys did not automatically think that it wa3 
an easy charge to beat. Nor did prosecutors. Otherwise, they night have been 
more likely to bargain away the spousal rape charge. The prosecutors used the 

arge and they convinced the defendants to plead guilty to It. This show3 that 
the charge of spousal rape can be an effective piece of ammunition in the 
prosecutor's possession.

The number of guilty pleadings meant that there were rather few jury trials 
involving marital rape charges, making it harder to tell from the California 
experience how juries react to marital rape. However, there wa3 a small amount 
of evidence. Of the nine jury trials, seven ended in convictions, showing that 
juries are not averse to bringing in a conviction against a husband, as some 
might have thought. Moreover, the fact that there was at least two acquittals, 
too, may relieve others of the fear that no man will ever receive a fair hearing 
in front of a jury on such a charge —  a difficult position for us believe
given thv. amount of popular skepticism that exists about marital rape.
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