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as used in Title 4 7 would apply to all incidents of harm 
against children regardless of who the perpetrator is unless 
it is specifically stated that the perpetrator must be a 
person responsible for the child's welfare. This 
destinction is necessary, as DFYS's scope does not extend 
beyond intra-family abuses.

The Department recommends removal of the term 
nonaccidental, as the person reporting should not have to 
make that determination.

Section 23
Existing law requires "practitioners of the 

healing arts" to report suspected child abuse or neglect. 
This section expands the definition of this term to include 
dental hygienists, nurse practitioners, and physician's 
assistants. Although these health care professionals are 
considered included in the current definition, this amend­
ment clears up any possible uncertainty by specifically 
referring to persons who hold these positions.

Section 24
This section clarifies the definition of sexual

exploitation in AS 47.17 (reporting statute).

Section 25
This section adds new definitions related to the

expanded classes of persons who must report child abuse. All 
references to "volunteers" was removed by the subcommittee.

Sections 26 and 27
Section 26 amends AS 47.35.070(a) to bring this 

statute into conformity with the criminal code by making 
violations of child care licensing statutes and regulations 
a class B misdemeanor. Section 27 adds language that gives 
statutory authority to uae Department of Health and Social
Services to establish a system of civil enforcement (includ­
ing the levy of up to $200 daily in civil penalties) for 
violations of its licensing statutes and regulations.

This authority will provide the department with a 
valuable regulatory tool. Presently, the department has 
only two choices with respect to licensees who violate
statutes and regulations. The department can either revoke 
the license or do nothing. While the department can require 
the licensee to establish a plan of correction for viola­
tions, its only lever to enforce this requirement is the 
authority to revoke the license. If a system of civil 
penalties existed, the department would have the additional 
tool of fining licensees for minor violations of regulations 
and statutes. The new language makes it clear that imposi­
tion of a civil penalty would not preclude criminal prosecu­
tion in appropriate circumstances.

Sec tion 28
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SUBJECT:

TO:

FROM:

Sections 13 and 17 of CSHB 88 (HESS) 
(3/27/85 draft)

Representative Max Gruenberg 
Co-Chairman, House Health,
Education and Social Services Committee

Edward H. Hein 
Legislative Counsel

You have asked two questions about CSHB 88 (HESS). I 
address them in the order asked.

1. Is section 13 unconstitutional in that it allows seizure 
of property without a search warrant-?

Section 13 requires photo processors who come across 
pornographic pictures of children to report that fact to the 
police and to provide police with copies of the pictures and 
any information they have about the origin of the pictures.

Article I, section 14 of the Alaska Constitution prohibits 
unreasonable searches and seizures of property by law en­
forcement agents. This prote tion extends only to sit­
uations in which the property owner has an actual, subjec­
tive expectation of privacy and one that society is prepared 
to recognize as reasonable. Smith v. State, 510 P.2d 793,
797 (Alaska, 1973). There is no reasonable expectation of 
privacy in an object if the owner knowingly exposes the 
object to strangers. By providing in the statutes that 
photo processors must report and turnover to police evidence 
of child pornography, the public is put on notice that they 
cannot expect such photos to remain private. In addition, 
section 13 expresses society's view that such an expectation 
is unreasonable.

Without a reasonable expectation of privacy, a search is not 
unreasonable and the constitutional provision does not
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protect the property from search by law enforcement agents. 
Once police lawfully view evidence of a crime they are 
entitled to seize it without a warrant. Thus, the search 
and seizure provided for in section 13 is not unreasonable 
and does not violate the search and seizure provisions of 
the constitution.

I note that the second sentence of section 13 is somewhat 
ambiguous and may present some problems of interpretation. 
The sentence requires processors to provide police with 
"copies" of the pornography. It is not clear whether this 
means the processor must make duplicates prints for the 
police or whether the processor is to send negatives and 
prints to police and refuse to return any of it to the 
customer. It may avoid legal and practical problems to 
rephrase this sentence to require the processor to allow the 
police access to the photos and let the police decide 
whether they constitute evidence of a crime and whether they 
should be seized. The police presumably are better trained" 
than processors to make this initial legal determination.

2. Does set*-ion 17 change Rules of Evidence 504 and 505?
(It states "a v.hild 's harm", not necessarily a child in the 
family of a husban3?wife) . Do we need ~a title change?

Section 17 amends AS 47.17.060 by changing the phrase 
"judicial proceeding" to "civil or criminal proceeding".
The Alaska Court of Appeals in State v. R. H. and Mitchell 
Wetherhorn, 683 P.2d 269 (1984), held that the phrase 
"judicialproceeding" in that statute refers only to child 
protection proceedings under AS 47.10.010. Therefore, the 
amendment in section 17 extends the applicability of 
AS 47. 17.060 to additional proceedings, such as criminal 
prosecutions of sexual abusers that arise from reports 
submitted under the child abuse reporting statutes.
Extending the applicability of
AS 47.17.060 would change Evidence Rules 504 and 505 only if 
it changed the applicability of the physician- patient 
privilege or the husband-wife privileges as they are cur­
rently provided for in those court rules. I conclude that 
the amendment does change bcth Evidence Rules by further 
restricting the applicability of the privileges. Therefore, 
both a title change and the insertion of a new section in 
the bill explaining the changes is required.

The physician-patient privilege of Evidence Rule ^04 is 
changed by section 17 because it would make the privilege
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inapplicable not only in child protection proceedings under 
AS 47.10.010, but also in other proceedings that might arise 
from those reports, such as a tort action brought by an 
abuse victim. The amendment cf section 17 has no effect on 
the physician-patient privilege in criminal proceedings, 
since the privilege is already excluded in all criminal 
proceedings by subsection (d)(7) of Evidence Rule 504.

Evidence Rule 505 contains two husband-wife privileges, both 
of which are changed by the amendment of section 17. The 
amendment would further restrict the applicability of both 
the spousal immunity and the confidential marital communica­
tions privilege by expanding the coverage of AS 47.17.060 to 
criminal and civil proceedings other than child protection 
proceedings under
AS 47.10.010. Both husband-wife privileges ira-" not be 
invoked in certain civil and criminal proceedsngj specified 
in subsection (a)(2) and (b)(2) of Evidence Rule 505. But 
section 17 would make the privileges inapplicable in civil 
and criminal cases not specified in the exceptions to the 
rule. Tb efore, the amendment changes the evidence rule.

If yot eve any questions or comments, feel free to contact 
me r our convenience.

ilH: ojb 
J 13/039



AS 47.35

Enforcement Activities

This is a summary of enforcement activities under the licensing statute 

for community care facilities. The enforcement activities of 

monitoring, consultation, standard-by-standard evaluations, and plans of 

correction are not included. The listing is limited t.o enforcement that 

has prevented operation of new facilities or resulted in closure of 

existing facilities.

Explanation of Terms

Voluntary - A voluntary application withdrawal or cessation of operation 

is a decision of the applicant or operator. A voluntary application 

withdrawal or closure relieves the Division of the necessity to revoke, 

suspend, or deny a license or to seek injunctive relief. Voluntary 

actions are usually obtained through the persuasion of the licensing 

representative. The Department of Law advises that voluntary action is 

a right of the applicant, licensee, or person operating without a 

license. Those making a voluntary decision should be informed that they 

are forfeiting their right to appeal.

Suspension - A suspension of operation is time limited, usually to a 

month or two.

Denial - A license denial is initiated by serving a statement of issues 

(listing of non-compliances) to an applicant for a license or renewal of 

a license.

Revocation - A license revocation is initiated by serving an accusation 

(I-!sting of non-compliances) to the operator of a facility.

Injunctive Relief - Court ordered injunctive relief is obtained to

require closure of a facility.

Other Closures - Other closures have been obtained through monitoring 

following court ordered action* regarding the safety of persons in care 

and persuasion by the licensing representative to sell or close the 
facility.

NOTE:

This record is not complete. There is no centralized record on new 

applicants who are persuaded to withdraw their application. Several 

voluntary closures of foster homes for serious abuse of foster children 

have not been submitted to the central office licensing record. 

Finally, there have been numerous voluntary and required suspensions of 

operation in family day care homes operating without a license and

several day care centers that have not been submitted to the central
office licensing record.



I. DAY CARE CENTERS

FACILITY

Charile

Brown

Valley

Christian

Schools

A.B.C.

Rainbow

Center

Plaza

Binuo

XXXXX

New Life

Powel1

House of 

Little 

People

St. Annes 

Nursery

Sali sbu ry, 

Pat

WHERE

Anchorage

Palmer

Anchorage

Juneau

Anchoraje

Anchorage

Fa irbanks

Palmer

Fairbanks

Juneau

Palmer

WHEN

1976

1977

1978

1979

1980

1980

1982

1982

1982

1982

1982

Monitored court re­

moval from facility, 

facility sold

immediate revocation, 

facility closed

ENFORCEMENT

ACTION

immediate revocation, 

administrative hear­

ing, permanent 

closure

Denial of renewal 

application, 

closure

court ordered injunc­

tive relief, perma­

nent closure

license renewal 

denial, facility sold

REASON

Sexual Misconduct 

of the owner

life/safety risks

life/safety risks, 

substantia ron- 

compliance

Too many chi 1ren 

in care consis­

tently

life/safety risks

abuse reports, 

substantial non- 

compliance

monitored court prohi- commune member 

bited facility contact; sexual abuse of

facility eventually 
closed

vol. closure

immediate revocation, 

facility sold

voluntary suspension 

for one month

witharawn application

children

reports and tompaints 

of inadequate super­
vision and to many 

children in care

director, sexual 

abuse of children

outbreak of conta­

gious disease

past C.P. case- Pat 

family instability



Sitka Day 

Care 

Center

Fellowship

Center

FACILITY WHERE 

Si tka

Kenai

1932 required supension

for one month unti1 1icensed
1983 voluntary closure

ENFORCEMENT
WHEN ACTION

Anderson,

Betty
Anchorage

II. FAMILY DAY CARE HOMES 

Si tkaJohnson,

Melody

Caselegno,

Norma

Gnath,

Jean

Fairbanks 

Fai rbanks

1984 license

revocation

1979 license

revocation

1979 denial of 

application

1980 license 

revocation

McRae,

Sarah
Juneau

Wang, Anchorage

Louella

1982 denial of reapplica­

tion of licensure; 

hearing request was 

withdrawn

1982 immediate revocation

XXXXX Anchorage 1982 ‘voluntary withdrawal 

of application for 

1icense

Metcalf, Anchorage 1982 license revocation

Shirlyann search warrant

necessary to censure 

compliance

Rowland, Anchorage 1982 immediate license

Bonnie revocation

operating without 

a license

REASON

life/safety risks, 

operating without 

a license

child abuse

children seriously 

injured in care

health and social 

risks, accidents

University 

wouldn't allow day 

care in their 

housing

reports regarding 

substantial risk and 

too many children 

in care

children in jeo­

pardy, serious 

life safety risks

unwilling to sus­

pend spaking of 

babies causing 
bruising

substantiated com­

plaints of too 

many children in 

care and life safety 

risks

too many children 

in care, children 

hidden in tent, 

serious risks



II. FAMILY DAY CARE HOMES (CONTINUED)

NAME

Bi da, 

Le 'a

WHERE

Fai rbanks

WHEN

1982 license revocation

ENFORCEMENT

ACTION

Weis, 

Maria

Fairbanks 1982 license revocation

Lenear,

Theresa

Fai rbanks

Quarterinan, Anchora' 

Vermont

1982

1983

license revocation

license revocation

Papano,

Christina

Kim,

Jeanne

Fairbanks

Fairbanks

1983 denial of application

1983 voluntary closure

XXXXX Sitka

III. RESIDENTIAL CHILD CARE

FACILITY

Hills,

Cookson

Turning

Point

WHERE

Homer

Rainy Pass

1984 denial

ENFORCEMENT 
WHEN ACTION

1980 voluntary closure

1980 voluntary suspension 

for three months 

until licensed

Holland 1982 license denial,

House administrative

hearing, denial 

decision upheld

operator no at 

facility, substi­

tute not cleared

operator not at 

facility, subusti- 

tute not cleared

child was provi­

ding care

unsafe and unsani­

tary conditions 

veri fied

fire exiting not 

adequate

serious depression 

and instability of 
operator

violence, drinking

REASON

REASON

director-sexual 

abuse of children

child's finger 

shot off by a 

staff member, 

operating without a 1icense
non-compliance 

with regulations



IV. CHILD FOSTER HOMES

FACILITY

XXXXX

XXXXX

XXXXX

XXXXX

XXXXX

XXXXX

XXXXX

Cortez, 

Jeani ie 

Cortez

McFarland, 

Danny and 

Barbara

Nelson, 

Shari

(■ .rland, 

Larry S.

Miller, 

Yvonne A.

Anchorage 1980

Anchorage 1981

Was i11 a 1981

Anchorage 1981

Anderson 1981

Anchorage 1982

Fairbanks 1982

Anchorage 1982

Anchorage 1982

Fairbanks 1982

Anchorage 1983

Anchorage 1983

WHERE WHEN

denial of re­

licensing

vol. closure pending 

denial of re- 1icensing
vol. closure pending 

Mrs. XXXXX contacted 

office regarding 

matter

voluntary closure

ENFORCEMENT

ACTION

voluntary closure

license revocation

voluntary closure

denial of reappli­

cation for licensure 

Administrative hear­

ing upheld contuned 

1icensure
* vol. closure pending 

revocation

voluntary closure

accusation by foster 

child of sexual abuse

accusation by foster 

child of sexual abuse

REASON

sexual abuse of 

daughter

a convicted 

pedophile

sexual misconduct 

with a minor

unwilling to suspend 

spanking of babies 

causing bruising

sexual at.se with own 

child

reports o inade­

quate supervision 

and risk to child­

ren in care

conviction for 

sexual abuse of 

minor (foster child)

alcohol/drug

problems

application 

withdrawn

denial of license

evidence of poor 

judgement in home

conviction record of 

adult male in home



IV. CHILD FOSTER HOMES 

FACILITY WHERE

Sherbahn, 

Ben and
Anchorage 1983 voluntary closure

pending revocation

ENFORCEMENT

WHEN ACTION

Brower,

John
Barrow 1984 denial, no appeal 

pursued

V. ADULT RESIDENTIAL CARE FACILITIES

FACILITY

Turnagain

WHERE

Achorage

WHEN

1982

ENFORCEMENT

ACTION

license revocation, 

hearing initiated, 

voluntary closure

1983-1984 Revocation/Denial 

(3) (5)

conviction of sexual 

abuse of mino^ 

(foster child)

1981 Michigan 

conviction for sexual 

misconduct with a 
minor

REASON

REASON

serious physical 

plant risks, in­

adequate supervision, 

operator unable to 

provide adequate 

care/safety

We have not listed voluntary closure (4), those whose license the division would have 

sought rebocation or denials have vountary closure not occurred. Nor have we listed or 

pending voluntary closure (8 ) cases. Nor have we listea denials of initial applications.
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DEPARTMENT OF PUBLIC SAFETY

<* ,

POSITION PAPER - CSHB 308 (HESS)

SUPPORT

CSHB 308 (HESS) - "An act relating to criminal background checks..."

The Department of Public Safety supports background checks as specified 
in this bill.

At present, we are exceeding our projected workload for personnel in our 

fingerprint identification center. Our projections from four years ago 

indicated a maximum input level of 35 latents and 75 ten print caras per 

day. Vie are presently receiving mo.c. th.v 75 criminal cards daily.

With our present backgrounds which are equired, plus the applicant 

cards for school teachers and others supervising children, we are unable 

to keep up with the workload in a timely manner. This unit must be able 

to provide timely service to Health and Social Services as well as other 

employees. Criminal cases take priority over the applicant and back­

ground checks.

We propose hiring a clerk and an AAFIS operator to work swing shift. 

Their primary responsibility will be checks required by this bill.

Each request must be handled several times. We woul •' first complete a 

background check based on name and demographics. The requester would be 

notified at our preliminary findings.

After receiving the cards, we would: 1. Acknowledge receipt; 2. Send

one card to the FBI with the required funds. The card would be run 

through AAFIS to verify the persons identity. If different than on the 

card, a second computer check would have to be accomplished.

After the information is received from the FBI, correspondence would 

have to be sent to the requesting person or agency.Tickler files would • 

have to be established arid maintained to insure backgrounds are done and 

to avoid duplication.

This bill does not address who is responsible for rolling the prints. We 

assume it is the applicants responsibility.

Private firms are presently available in Anchorage and Juneau to perform 

this service. I'm certain that other security firms in other cities 

would also be interested in providing this service.

The cost in Anchorage is $5.50 and in Juneau $7.50 for this service.

Commissi oner
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COST ANALYSIS 

CSHB 208 (HESS)

100 Personal Services

Both positions to work swing shift $70.2

Latent Fingerprint Examiner I (Range 15A) $41.6

Clerk-Typist III (Range 8B) 28.6

200 Travel l t 5
Travel for training to keep current in 

fingerprint technique

300 Contractual Services 6.0

Postage, telephone 3.5

Printing of fingerprint cards 2.5

Training fees .5

400 Supplies & Materials 3 .5
Supplies for computerized 

fingerprint system 2 .0
Office & library supplies 1.5

An effective date of July 1, 1985 is assumed.

TOTAL $81.2

A 5% annual inflation factor on line items 200-400 is included beqinnina 
in FY 87. a
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RECE I PT  CODE FUND INC SOURCE
16. F e d e r a l  R e c e i p t s  1002
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2JU_

uMnmunng

JUS I I M C A  I IO N

This position would provide clerical support for 

background checks under proposed AS 47.35.065. Duties 

would include correspondence with employers or 

individuals concerned, accessing of original fingerprint 

cards on file and refiling, return of cards to 

applicants, maintaining tickler files and preliminary 

checks on the Alaska Public Safety Information Network.

The additional clerical workload which would result from 

passage of SB 21 cannot be absorbed by the two existing 

clerical positions in the Lab.

This position will work closely with a requested Latent 

‘Fingerprint Examiner and is budgeted at the swing sh ft 

rate.
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dLdSKd NGTWORK OH DOMGSTIC 
i/iolgncg a w  sexual assau lt

January 25, 1985

The Alaska Network on Domestic Violence and Sexual Assault, a non­
profit arporation, was established in 1977 to facilitate coordination 
of domestic violence and sexual assault services on a statewide basis. 
The Network represents 20 domestic violence and sexual assault programs.

Network programs have been involved in the prevention, intervention, 
and treatment of child sexual assault through community education and 
public awareness efforts, curriculum development and implementation, 
theraputic counseling services, coordination with social service and 
criminal justice agencies, and legislative advocacy.

In June 1984 the Network formed a Child Sexual Assault Task Force 
for purposes of reviewing currently applied policies and practices 
to determine their appropriateness and the consistency of their 
application. The ^ork product of the Task Force is the attached 
Summation of Major issues' Arising in Handling Child Sexual Assault 
Incest Cases and Recommendations for Resolution.

The Summation, which deals exclusively with child sexual assault 
perpetrated by a family member, outlines "ideal" policies and 
practices, those which we f^el should be implemented in order to 
achieve the most favorable outcome. Some of these policies and 
practices have been implemented by some agencies.in some communities; 
others are either inconsistently applied or not applied at all.

It is the Network's intention that the policies and practices detailed 
in the Summation be adopted by all agencies • involved with child sexual 
assault cases. It is our firm belief that coordinated and comprehensive 
education, prevention, intervention, and treatment efforts will 
positively impact the high incidence of child sexual assault in our 
state.

We welcome your comments on this report, and suggest that you contact 
Ruth Lister, WICCA, Inc., Fairbanks (452-2293) or Rosemary Murray,
Alaska Women's Resource Center, Anchorage (276-0528) to provide 
input or obtain additional information.

HO SGWdRD *13 JUNGdU ALASKA 99801 (907) 586-3650



A LA SM  NGTWORK OH DOMGSTIC 
HOLGNCG A W  SGXIM ASSAULT

SUMMATION OF MAJOR ISSUES ARISING IN HANDLING 
CHILD SEXUAL ASSAULT INCEST CASES 
& RECOMMENDATIONS FOR RESOLUTION

Prepared by:

Child Sexual Assault Task Force 
Ruth Lister, WICCA, Inc.
Rosemary Murray, Alaska Women's Resource Center 
Co-chairs

HO SGWdRD *13 JUNG/1U rtMSM 99801 (907) 586-3650



Summation of Major Issues Arising in Handling 
Child Sexual Assault Incest Cases 
& Recommendations for Resolution

In all phases of involvement with child sexual assault incest 
cases, the Network accepts the following as a philosophy: the
child victim's disclosure is to be credited, the non-offending 
parent should be encouraged to be supportive and protective of 
the child victim, and responsibility for the assault always 
rests with the offender. All policy statements are predicated 
on that philosophy.

ISSUES VICTIM NON-OFFENDING PARENT OFFENDER

1. Intervention child reports sexual 
assault to non-offending 
parent and/or others; 
child is protected :>y 
DFYS or criminal inter­
vention; if possible, 
child stays in the home; 
child receives immediate 
advocacy and support; 
number of interviews 
required of child should 
be minimized

assessment of non­
offending parent's 
ability to protect & 
be supporitve of child 
should be made; 
receives immediate 
advocacy to understand 
need to be support.?'*e 
& protective of ch " ‘ ' : 
obtains TRO to protect 
child if needed

offender is investigated 
while child is protected 
offender should be 
removed from the home 
if victim is living 
at home and non-offend­
ing parent is supportive

2. Coordination DFYS and police/troopers 
coordinate investigation 
of victim's report of 
assault and provide 
protection of child; 
child is interviewed in 
private and is protected 
from onset of interview; 
initial anu on-going 
advocacy should be 
provided by local or 
closest Network program 
or other advocacy agency

DFYS and police/troopers DFYS and police/troopers
coordinate investigation coordinate investigation
of assault, with inclu- of offender; report of
sion of advocate for investigation is made
non-offending parent, if to DA
requested; initial and
on-going advocacy should
be provided by local or
closest Network program
or other advocacy agency

DFYS coordinates immediate contact with qualified 
treatment and/or advocacy program/people

Communities should develop protocols for purposes 
of protection of the child and to facilitate 
coordination. Community protocols should be 
reviewed on an annual basis and should include 
input from DFYS, law enforcement, criminal justice 
system, Network programs, mental health centers, 
schools, and other agencies involved in child 
sexual assault cases



ISSUES VICTIM NON-OFFENDING PARENT OFFENDER

3. SAFETY

4. IMPRISONMENT

the priority issue is 
insuring the victim's 
safety so s/he is not 
placed in a position to 
be re-vict„mized

support given to non­
offending parent in 
protecting the victim 
and other siblings; 
provide counseling, 
shelter, and support 
when domestic violence 
has also occurred

strict controls over 
access to victim and 
other potential victims 
are to be applied in 
setting bail conditions, 
incarceration, treatment, 
work release, and pro­
bation; safety issues 
are to be adequately 
addressed throughout the 
criminal justice process; 
regular monitoring and 
safety checks should 
occur while offender is 
on probation and should 
be conducted by Probation 
Officer; probation for 
no less than 10 years 
is recommended

because of the 
possibility of suicide 
and violence to family, 
arrest should occur 
immediately

Victim and family members must receive full 
protection from time of report. Monitoring 
and treatment services should be available 
for at least two (2) years

victim is reassured 
that s/he is not 
responsible for the 
incarceration ; 
victim is encouraged 
to understand that 
the offender is 
being punished for 
wrong-doing

provided support in 
assuming role as 
single parent while 
offender is in prison 
and/or treatment and 
out of the home; non­
offending parent 
should not be required 
to comply with un­
reasonable and/or 
non-theiaputic court 
ordered obligations, 
such as vistitation, 
etc.

punishment for crime 
through imprisonment; 
treatment and rehabili­
tation will be provided 
in a secure facility; 
treatment will continue 
if offender is in a 
work release program 
or halfway house



ISSUES VICTIM NON-OFFENDING PARENT OFFENDER

5. Treatment

6. Rural Issues

7. Community 
Safety

8. Adult Survivors

receives therapy and 
information necessary to 
work through difficulties 
arising from assault and 
subsequent disruption in 
family after disclosure; 
individual/group treatment 
is made available

victim is given choice, in 
her/his own time, whether 
or not to have contact 
with the offender; all 
contact between victim 
and offender must be 
supervised

receives support to 
work through any 
problems arising from 
single parenthood and 
any emotional/financial 
barriers faced in sup­
porting child; 
individual/group tr ̂ at- 
ment is made available

1) gets treatment with 
focus on sexual deviancy 
as first stage; 2) 
treatment provided in 
a secure facility and 
continuing treatment 
throi fh community- 
ba- ̂ d programs; 3) with 
continuation of treat­
ment for sexual deviancy 
and at the request of 
the victim, later stages 
of treatment may focus 
on healing the relation­
ship with the viccim 
and other family members

All treatment staff must have adequate training in treatment model, and 
all treatment must be predicated on the basis that the responsibility 
for the assault always rests with the offender. The well-being of the 
child victim must be the primary concern for al’ amily members and 
treatment providers. M l  decisions regarding the potential, possible, 
and/or actual reuniting of the family should be made only when the 
child victim agrees u^d only when treatment focusing on sexual deviancy 
will be continuing. Contact between the child victim and the offender 
or any other person who is not supportive of the child should be 
restricted and should only occur under circumstances that are 
theraputic for and agreed upon by the child

Local safe homes and support and advocacy must be immediately available 
to victims and non-offending parents. Community education and organizing, 
and prevention and education for children and adults, are high priorities. 
All personnel who are a part of prevention, intervention, and/or 
treatment in child sexual assault cases must be specifically trained in 
the dynamics of child sexual assault

Through media, education, and community organizing, the harmful effects 
of child sexual assault and the need for protection are made clear.
Age appropriate prevention information should be made available to all 
children

There is no known "cure" for sex offenders except their control over 
their own behavior. Provision and/or "completion" of a treatment or 
rehabilitation program should not be assumed to guarantee the safety 
of the child victim or potential victims

Treatment should be made available, either free of charge or at 
reasonable sliding scale fees, for adult survivors of child sexual 
assault by qualified treatment staff



ISSUES VICTIM NON-OFFENDING PARENT OFFENDER

9. Training All therapists providing treatment in the areas of child sexual assault 
must have a minimum of forty (40) hours of specialized training in 
victim, survivor, or offender treatment

Those working in the field without a master's degree in social work 
or counseling must, in addition to having received specialised 
training, be a staff member of a counseling agency or advocacy 
program and be supervised by a degreed person

Training in the dynamics of child sexual assault and appropriate 
recognition and intervention techniques should be made available to 
all who come into contact with victims, non-offending parents, and 
offenders. This training should, at the minimum, be provided to 
law enforcement personnel, criminal justice personnel, teachers, 
day care providers, social workers, and staff members of agencies 
providing counseling and advocacy

If limited funds are available for training, priority in allocation 
should be given to those agencies demonstrating a history of 
effective and broad based training experience and/or provision 
of service



COUNCIL ON DOMESTIC VIOLENCE AND SEXUAL ASSAULT

D EP A R T M EN T O F P U B LIC  SAFET Y

BILL SHEFFIELD, GOVERNOR

PO U C H N
JUNEAU. ALASKA 99811 
PHONE: (907) Jo0-435b

OFFICE ADDRESS: 450 WHITTIER STREET

October 31, 1985

The Honorable Mike Hiller, Chair 

House Judiciary Committee 

Alaska State Legislature 

Capitol Building 

Pouch V

Juneau, Alaska 9981!

Dear Representative Miller:

I've learned about you* .nterim hearings to address legislation to further 

protect children. Thank you for the attention your committee has and 

continues to pay to these issues. I cannot attend the hearings on November 

21-23, so I am writing this letter to provide input to your process.

The Council on Domestic Violence and Sexual Assault is grateful for the 

legislation regarding child protection that passed last session. It 

clarified and closed gaps in existing legislation. One section of HB88 
that did not pass, which we feel is important, required reporting of child 

abuse committed by an individual who is not responsible for the child's 

welfare. Section 18 of the original HB88 amended AS 47.17 t̂« address what 
we consider a major gap in the existing system.

AS 47.17.02 requires reporting to the Department of Health and Social 

Services if "in the performance cf their professional duties", a person 

listed in statute has "cause to believe that a child has suffered harm as a

result of abuse or neglect". Section 47.17.070(i) defines child abuse or

neglect as "the physical injury or neglect, sexual abuse, sexual 

exploitation or maltreatment of a child....by a person who is responsible 

for the child's welfare..." Therefore, there is no existing mandate for a 

professional to report abuse by a non-caretaker. For instance, a teacher 

who has reason to believe that another teacher is harming a child is not 
mandated to report.

Although, national statistics show that most abuse occurs in the home, it 

is obvious from talking to Alaskan professionals and reading the newspaper 

and police reports that there are many non-family incidences in our state. 

Often parents can and do take action if a non-family member is abusing the

child. However, they may not know that abuse is occurring or where to turn

if it does. Reporting these crimes will further protect children.
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We also feel it is necessary for the system to address the emotional needs 

of the child victims and families when abuse is by a person who is rot 

responsible for the child's v/elfare. Presently, in Alaska, there are 

insufficient support and treatment resources for these cases. Domestic 

violence and sexual assault programs provide support, assistance and, in 

some cases, counseling to victims and their families. However, these 

servi es are severely limited due to insufficient funding. In order to 

address the needs of all victims and their families, legislation must 

address child protection adequately and resources must be provided so 

children throughout the state are given the services they need to grow up 

to be healthy adults.

Sincerely

Barbara Miklos 

Executive Director

cc: Members, Council on Domestic

Violence & Sexual Assault

Council funded programs



DEPT. OF H EALTH  A N D  S O C IA L  SER VICES

OFFICE OF W E COMMISSIONER

POUCH HOI
JUNEAU. ALASKA 99811

PHONE: 465-3030 

Document No. 85-119

BILL SHEFFIELD, GOVERNOR

April 8 , 1985
The Honorable Max Gruenberg 

Alaska State House 

Pouch V

Juneau, AK 99811

Dear Representative Gruenberg:

This letter is to provide you information regarding the impacts of

inclusion of "mental injury" in HB 88.
While the per capita reporting of physical abuse and neglect in Alaska 

is twice the national average, the percentage breakdowns for physical 

abuse, child sexual abuse, and neglect are comparable ("Trends in Child 

Abuse and Neglect: A National Perspective"). That is to say, the

proportions of abuse and neglect in Alaska parallel the national occur­

rence for these categories. Hence, it may be assumed that should the 

State implement mental injury reporting requirements, the impact would 

be comparable to the national experience. Nationally, emotional mal­

treatment was reported as a type of harm suffered in 17% of all reported 

cases of child abuse or neglect from 1976 - 1982. I estimate the

ultimate number of mental injury reports in Alaska to be somewhat lower 

- approximately 10% of abuse/neglect reports - since some mental injury 

cases are already being dealt with under existing law, AS 47.10.010 

(a)(2)(B , and because some overlap occurs. Reports of harm may include 

more thin one type of maltreatment, e.g., physical abuse and mental 

injury s;o that the expected number of reports which involved only mental

injury would bq lower than 17% of the total, more likely about 10%. I

would also expect that the full impact of implementing mental injury 

reporting requirements would not be experienced immediately. Rather, it 

would occur over a period of time as public awareness increased and

reporters became more familiar with both the requirement to report and

indicators of emotional maltreatment. As explained, I would estimate a 

10% increase in total child protection reports to ultimately occur. 

However, I project only a 5% increase during the first year of implemen­

tation, with additional increases in succeeding years. Based on FY 84 

caseloads, this would mean an additional 527 reports in FY 86, in­
creasing to over 1,000 additional reports by FY 8 8.
Because of the nature and complexity of t .^se cases, mental injury 
investigations are expected to require approximately twice the staff 

time needed to investigate reports of other types of harm. It is much 
easier to assess observable, physical evidence such as bruises, than it 

is to confirm a child's aberrant behavior as being the result of the 

parents' actions. A very conservative estimate of time needed would
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indicate two full work days per mental injury investigation. At a 

minimum, five additional investigative staff would be required statewide 

in FY 86 to respond to these additional reports.

Of the 527 intakes, it is estimated that 150, or approximately 3C%, 

would become ongoing cases. This percentage is significantly less than 

the 50 - 55% of all abuse and neglect reports that become open cases, 

according to our Anchorage line staff estimate. The difference again 

reflects the complexity of substantiating mental injury. Using the 

State's caseload standard of 50 cases per worker, 3 additional line 

workers would be required to provide ongoing services. Total investi­

gative, ongoing services, and clerical staff need in FY 86 would be 10.
Because of the nature of the presenting problems, considerable treatment 

resources would need to be provided to children who are diagnosed as 

being mentally abused. These costs for FY 86 would be as follows:
1. Psychological evaluations $ 47,000

(60% of all reports 0 $150/evaluation - 

evaluation necessary to assess mental 

injury)

2. Psychological counseling $180,000

(50% of ongoing cases will require 

psychological sessions for 3 months, 

twice monthly for 9 months 

0 $80/session)
3. Substitute Care

A. Foster care $310,000 

(38 FTE's 0 $ 19.24/day)

B. Institutional care $473,580 

(11 FTE's (<> $121.00/day)

The number of psychological evaluations and the level of ongoing psycho­

logical counseling is expected to be higher than what is being provided 

to other abuse and neglect clients as a result of behavioral impairment. 

Substitute care estimates are based on the level of out-of- home care 
now being provided to children in custody.

The total estimated cost for FY 86 is as follows:
1. Staff/support costs $ 570.8

2. Psychological services 227.0

3. Institutional care 473 .6
4. Foster care 310.8

$1,582.2
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Costs for succeeding years would, of course, reflect increases based on 
projections from actual cases in FY 86.

I hope this information is heloful when assessing the inclusion of 
mental injury in proposed legislation.

Sincerely,

Commissioner

cc: The Honorable Peter Goll 
Alaska State House



Christian Science suggested amendment:

47.17.020 add.

(e) This section does not require a religious healing practitioner 

to report as neglect of a child the faiilure to provide medical attention 

to the child if the child is provided treatment by spiritual means 

through prayer in accordance with the tenets and practices of a 

recognized church or religious denomination by an accredited 

practitioner of the church or denomination.

(Received by Connie J. Sipe from Richard Block)
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LL. S H E F F I E L D

G C V E H N O R
c

S t  a  t  K o  r  A l a  s  k  a
O F F I C E  O F  T H E  G O V E R N O R

J u n e a u

April 19, 1984

The Honorable Peter Goll 
Alaska State House 
Pouch V
Juneau, AK 99811

Dear Representative Goll:

Thank you for your letter of February 13, 1984, regarding 
amending AS 47.17 to include language regarding psychological 
injury as a form of child abuse. Currently Alaska law does not 
provide explicit protection of children from harm to their mental 
or emotional well-being. Existing statutes focus on physical 
harm to children and neglect the equally handicapping and often 
more far-reaching effects of mental or emotional maltreatment. 
While physically abused children are almost always emotionally 
maltreated as well, emotional maltreatment may occur alone. 
Children suffering only mental maltreatment are presently 
unprotected under Alaska law. This gap in protection of children 
can generally be attributed to dissatisfaction with criteria for 
defining and identifying mental or emotional maltreatment and a 
fear that an insufficient definition would provide too great an 
opportunity tor unwarranted governmental intrusion into Alaskan 
family life. It is this Administration's position that these 
issues can be adequately addressed.

We recommend the following amendments to AS 47.17:

1) That the term "mental injury" be used.

2) That a section be added to the Bill to amend AS 47.17
as follows:

AS 47.17.010. Purpose. In order to protect children
whose health and well-being may bo adversely affected
through the infliction, by other ■'■.han accidental means, 
of harm through physical or mental abuse or neglect or 
sexual abuse or sexual exploitation, the Legislature 
requires the reporting of these cases by practitioners 
of the healing arts and others to the appropriate 
public authorities. It is the intent of the Legis­
lature that, as a result of these reports, protective 
services will be made available in an effort to prevent 
further harm to the child, to safeguard and enhance the 
general well-being of children in this state, and to 
preserve family life whenever possible.
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3) That a section be added to amend AS 47.17 C'C'l) to 
read as follows:

(1) "Child abuse or neglect" means the physical or 
mental injury cr neglect, sexual abuse, sexual 
exploitation or maltreatment of a child ui.der the 
age of 18 by a person who is responsible fir the 
child's v/elfare under circumstances which indicate 
that the child's health or welfare is harmed or 
threatened thereby;

4) That a section be add J  amending AS 47.17.070 by adding 
a new paragraph to read:

(9) "Mental injury" means an injury to the
intellectual or psychological capacity of a child 
a r  evidenced b̂  ar observable and substantial 
impairment m  the child's ability to function 
within a normal range of performance and behavior, 
with due regard to his culture.

These changes would remove any ambiguity about the intent of the 
Legislature and would require that harm to the mental health of a 
child be reported and investigated where such harm appears to 
have arisen by intent of the person responsible for the child's 
v/elfare.

The Department of Health and Social Services has concluded that 
the suggested amendments to AS 47.17 would require no additional 
fiscal resources. It is expected that instances of reported 
emotional injury to children will be relatively small in number 
and can be investigated satisfactorily with existing staff.

Finally, we believe that this legislation should be changed for 
the above stated policy reasons. The benefits which would accrue 
to the State by becoming eligible for funding under PL 95-266 are 
a secondary gain.

Sincerely,

Bi
Governor
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BILL SHEFFIELD, GOVERNOR

POUCH H O I
JUNEAU, A L A S K A  99811

OFFICE OF THE COMMISSIONER
PHONE: 465-3030

Document No. 84-35

February 15, 1984

The Honorable P er Goll 
Representative 
Alaska Scate Legislative 
Pouch V
Juneau, -AK 99811 
Dear Representative Goll:

Th is le tte r is in response to you r le tte r o f January 24, 1984, in which 
you asked whether the $44,450 we could receive in federal funds would 
be comparable to the expenses o f  implementing a change in AS 47.17. 
This Department has not done a cost benefit analysis o f the impact o f 
th is  change. However, we would like to po int out tha t fvnds available 
to states under P .L . 95-2G6 are allocated on the basis of population. 
Thus , fo r states w ith la rger popula tions, there is more incentive than 
there is to Alaska. The Federal Government specifies that these funds 
are to be used fo r  g ran ts  to community agencies in the area o f ch ild 
abuse and neglect (CAN) and also requ ires that a state CAN liason 
attend yearly  national meetings which are genera lly held on the east 
coast. Thus , the trave l costs must coma out o f the state's allocation.
I f  Alaska were to receive these funds , they would be added to the 
Division o f Family and Youth Services' Preventative Services g ran t 
p ro jram , which is cu r re n t ly  funded at the level o f $1.9 million. We 
would, o f course, be pleased to have th is  additional fund ing added to 
the g ran t program, as i t  could fund  another small program somewhere 
in the State, or help to fund a la rge r program.
We hope th is information c lar if ies the i i tu a t ion .

Sincerely

Robert London Smith, Ph.D. 
Commissioner

06-F38LH



. ALASKA STATE LEGISLATURE 
HOUSE OF REPRESENTATIVES 

RESEARCH AGENCY
✓

Pnn.'h Y , Stale Capitol 
Juneau, A laska 99811 

(907 ) -565-3991

November 16, 1983

MEMORANDUM

TO: Representative Peter Goll

FROM: Heidi Borson^

Legislative Analyst

RE: Child Abi’̂

Research ’St 83-202

After sjnding you ou,- report on child abuse and neglect, I received 

some mater’als which may interest you. Attached is a letter from 

Bruce Berglund, Child Abuse and Neglect Specialist for Region X of the 

Department of Health and Human Services. His letter outlines the 

materials he enclosed, and also provides a description of steps Alaska 

needs to take in order to meet National Center on Child Abuse and 

Neglect (NCCAN) state grant eligibility requirements, and a history of 

previous attempts to bring Alaska statutes into conformance with NCCAN 

standards.

I also received a fact sheet on Michigan's Children's Trust Fund and 

copies of the bills which established the fund from Sharon Shay, Coun­

cil for the Prevention of Child Abuse and Neglect. If you would like 

to review any of the materials Ms. Shay and'or Mr. Berglund sent me, 

please let me know. I will glady forward cc^ies to you.

Attachments

HB



DEPARTMENT OF HEALTH & H U M A N  SERVICES
Office of Human 
Development Service

Region X
M I S j l L
2901 Third Avenue 
Seattle, WA 98121

November 3, 1983

Heidi Borson
40 House Research Agency
Pouch Y
Juneau, Alaska 99311 

Dear Ms. Borson:

As a supplement to our October 31st telephone conversation, I am 
sending you some material that relates to child abuse and neglect,
Alaska and Federal standards to help Alaskan children.

(1) Please refer to the enclosed "Study Findings" that gives 
a picture of the extent of the problem.

(2) Also enclosed i.3 relevant information on the National 
Center of Child Abuse and Neglect (NCCAN).

a) The Federal Law on NCCAN
b) The NCCAN Code of Federal Register (CFR)
c) Statement of Assurance for Eligibility
d) Instructions for Making Application
e) Funding

(3) The proposed CFR on FY'84 Demonstrations.

Federal eligibility determination includes a review of Alaska's 
application, current laws and interpretation of those laws. Until 
Alaska makes formal application there will be some doubt where the 
state stands. Based on what we have, Alaska needs to:

(1) Pass an amendment to their CA/N reporting law to include 
the words, "mental injury". For an example of a total 
reporting law that meets federal eligibility please refer 
to PL95-266, Section 3.

(2) Either an amendment or a formal opinion by the Alaska 
Attorney General indicating that persons responsible for 
the child includes public and private institutions.

(3) Either an amendment or a formal opinion by the Attorney 
General stating that, " having cause to believe" is synonymous 
with, "suspect" in child abuse and neglect reporting.

(4) Review the Alaska inclusion of sexual abuse and sexual 
exploitation of children in your reporting law. Alaska . 
statutes do not need to use the same words as long as the
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state covers the conditions and situations described in 
CFR Part 1340.2(d). The last General Council review of 
Alaska statutes was before the issuance of the January 26,
1983 CA/N CFR which details eligibility in this area for 
the first time.

The DIIHS, Regional and Central Offices h-.ve encouraged Alaskans to 
meet NCCAN state grant eligibility (standards) since 1974.

Alaska had declined every year but one to apply for their allocation 
under Subsection 4(b) (2). The most serious ineligibility factor in 
Alaska is the failure of the legislators to pass legislation including 
mental injury as a part of the state's definition of CAN.

In 1976, legislation was introduced to specifically include mental 
injury in the state's definition of CAN. After considerable debate 
the legislators did make the decision not to expand on the present 
definition.

In 1978, an attempt was made to secure an Attorney General's opinion 
that existing statutes could be interpreted to include meucal injury. 
This approach turned out not to be feasible.

In 1979, some Alaska legislators made an unsuccessful attempt to remove 
neglect from the existing CAN statutes. As a result of these limited 
efforts the Department chose not to attempt to broaden the definition 
of CAN.

In 1980, legislation was reintroduced to vn.:. ude mental injury in the 
state's definition of CAN. (H.B. 545). Vh.! CAN Regional Resource 
Centers (RRC) efforts to educate legislators about CAN was apparently 
responsible for the introduction of H.B. 545.

Also in 1980 the Director of the Anchorage Child Abuse Board with urging 
from the Regional CA/N Specialist offered to continue working with 
Alaska legislators in reintroducing legislation including mental injury 
in the Alaska statute defining CAN.

When the Regional CAN Specialist met with Commissioner Beirne in 1981, 
she felt that mental injury should by all means be included in Alaska's 
statute definition. She said that such a proposal to legislators 
would however need to come from outside the Depar;ment.

Regional Office efforts continued in 1982.

In 1983 due to OHDS reorganization the Regional CA/N Specialist worked 
with the Alaska HHS Representative rather than with Alaska's directly.

As I said over the phone Ms. Borson, we are very interested in Alaska
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children being help’d thru these NCCAN standards and would welcome 
an opportunity to pursue eligibility issues with you and other 
Alaska citizens.

Please let us know the response to this material and where we might help. 

You may reach me at (206) 442-8109.

l’age 3.

Bruce Berglund 
CA/N Specialist

Enclosures



March 18, 1985

The Honorable Peter Goll 
Alaska State Legislature 
Pouch V
Juneau, AK 99811

Dear Representative Peter Goll:

I am asking you to support and enact HB 88 relating to the protection of 
children.

In Sections 47.17.069(4) and .070(1) of the bill, the terms "mental 
injury" and "emotional injury" are vague and need to be clarified.

In Section 11.51.100(1), what is and who determines "substantial risk"?

A provision stating that if the State assumes custody of 1 child in a 
family-all other children in the family need to be protected in the same 
way.

Also a provision protecting the rights of a preverbal child needs to be

I am currently involved in a case with the Division of Family and Youth 
Services and a preverbal child. The information on the case is attached.

If you can use my testemony or have any questions, please contact me at 
the numbers or address listed below.

included.

Thank you.

Feggy Patten 
Wk. 465-2570 
Hm. 789-2825 
P. 0. Box 3053
Juneau, AK 99803



The case with the Division of Family and Youth Services involves 1 child 

(4 years old) in a family who was d e t e r m in ed  by the State to be a child

in need of aid (CINA) and removed from the m o t h e r ' s home. After this

action was taken by th£ State, this same m o t h e r  took custod y of her other 

18 m onth  old child who had been living w i t h  an aunt for 14 months as a 

fester child. This same m o t h er  lived 2 streets over f rom where her 18 

m onth old child had lived but only v i sit ed her child 5 times in the 14 

months and for no longer than 30 minut es per visit.

The case was brou ght  to c ourt  to get a tempo rar y res tra ini ng order

p r eve nti ng the mot her  from hav ing  custod y of this child during the 

m ot her's p r ob ati ona ry period, (the same time period the other child was 

in cust ody  of the state). The judge ruled that d u ' to the vragueness of 

tiie law he had to award custod y of the d a u g h t er  to the natural mot her  

even though:

1. Her other 4 year old child was d e t e r m i n e d  by the State to be a

Child in Need of Aid and removed from her home;

2. She failed the first 3 months of her p r o ba ti o n / r e ha bi l i t a t io n 

p r o g r a m with the S tate and was not m a k i n g  progress with her 

second 3 months (second chance);

3. She is living with a man who has a record of w o m a n / c h i l d  abuse.

4. This 19 month old, preverbal child is left alone in the care of

this known abuser wh ile  the m o t h e r  goes to her required

classes during the days and evening.

6. The judge also ruled that the child was in a potential abusive 

situa tio n and a ppointed a g uar dia n at l ite m who was not named

until 4 weeks after tne heari ng in court.

(The mot h e r  was abused as a child. Her State programs include 

pare nt aide, homema ker s program, and alcoholic counselling.)



( j i i a i e
House o f  Representatives

Pouch V 
State Capitol 

Juneau, Alaaka B9811Of f i c i a l  Buainena

March 17, 1984

Dr. Robert London Smith 
Commissioner
Department of Health and Sc ‘ial Services 
Pouch H 01 
Juneau, AK 99811

Dear Commissioner Smith:

Thank you for your letter of March 9, concerning the issue 
of psychological abuse to minors.

I am pleased to have the support of the .Department on this 
critical issue.

Should I decide to introduce this legislation next Session, 
I will contact you in a timely fashion.

Best Regards,

Peter Goll



BILL SHEFFIELD, GOVERNOR

DEPT. OF HEALTH AM) SOCIAL SEHVICES POUCH H O t
JUNEAU. A L A S K A  99811 
PHONE:

OFFICE OF THE COMMISSIONER
DOCUMENT NO. 84-78

March 9, 1984

The Honorable Peter Goll 
Representative
The Alaska State Legislature 
Pouch V
Juneau, AK 9981 1 
Dear Representative Goll:

Thank you fo r  you r le t te r o f  February 21, 1984, regard ing
psychological abuse. Tho Department continues to be in suppo rt o f 
legis lative changes to AS 4 / .  17 which would add emotional in ju ry  to the 
problem areas which must be reported to the Department. We do 
believe tha t such a change would p rov ide  additional legal protection to 
an unknown number o f ch ild ren . Should you be w ill ing to in troduce 
such legis lation, the Department would ce rta in ly  be in suppo r t ,  and 
would be happy to prov ide any available information which v/ould be 
he lp fu l.

Sincerely,



S  T  A  I ' 1-: O V  A  I . A S IC A

H O U SE  OF P EPnK SF .NTA r iVC S

February 28, 1984

Mr. Bernard E. Kelly 
Regional Director
Department of Health and Human Services 
Region X
2901 Third Avenue 
Seattle, Washington 98121

Dear Mr. Kelly:

Thank you very much for your letter of February 24. I will 
contact the Department of Health and Social Services and 
make every effort to resolve this issue in a productive 
manner.

I appreciate your time and interest in this matter. 

Sincerely,

Peter Goll



Region X 
M/S 504
2901 Third Avenue 
Seattle, WA 98121
February 24, 1984

Office of the
D E P A R T M E N T  OF  H E A LT H  iv H I 'M  AN  S E R V IC E S  Regional Director

The Honorable Peter Goll 

State of Alaska 

House of Representatives 

Juneau, Alaska 99811

Dear Mr. Goll:

This is in response to your December 28 letter to Mr. Bruce Berglund of the 

Department of Health and Human Services Administration for Children, Youth and 

Families (ACYF). You had requested our office to review with the Department 

of Health and Social Services (DHSS) the necessary steps to comply with 

Federal standards to be eligible for NCCAN funds and further to advise you of 

specific language to be included in Alaska statutes.

DHSS recently contacted our ACYF staff which provided them with the 

information on specific steps necessary for Alaska to now meet eligibility 

standards for NCCAN grants. In addition, Edward Singler, Regional 

Administrator for Human Development Services which oversees the ACYF, wrote to 

Commissioner Smith and provided him with information and program guidelines to 

assist Alaska's efforts toward eligibility for funding.

One of the guidelines which DHSS personnel may have difficulty meeting is the 

March 31, 1984 deadline to apply for NCCAN funds. If this is the case, the 

recent program instruction which DHSS has received as a part of Mr. Singler's 

letter included a statement on a waiver of this deadline. The waiver reads:

States which are presently ineligible but have legislation in 

progress which might affect their eligibility should request, 

from the Regional Program Director, a waiver of the March 31,

1984 deadline for the submission of their Statements of 

Assurance. However, the deadline cannot be extended beyond 

June 30, 1984, as State allocations must be made by that date in 

order that awards can be made before the end of FY 1984. 

Final!", the waiver of the deadline and extension of time applies 

only the Statement of Assurance. The application for Federal 

Assistance (Form 424) must be made by all applicants no later 

than March 31, 1984.



In addition to the specific steps needed for eligibility mentioned in our 

letter to Ms. Heidi Borson, in Mr. Singler's letter and enclosures, and in our 

telephone discussion with DHSS personnel, following are several other 
considerations:

o Senate Bill 327, Senator Slurgulewski's bill on emotional injury,

changes both the Alaska criminal code (11.51.100(a)) as well as the 

Child Protection Definition or Reporting Statute (Sec.47.17.,070). If

there is a possibility of the "under 10 years of age" restriction in

the criminal code being construed to apply to the reporting statute, 

it would not be an acceptable standard to protect children or meet 
NCCAN eligibility.

o Generally we agree with the DHSS position paper on Senate Bill 327.

Many of the comments reflect information that we have sent to DHSS. 

It appears DHSS does not feel that the "under 10 years" in the 

criminal code would affect the Reporting Statute and indeed the 

wording they suggest is satisfactory.

o In discussing a definition of "mental injury," the DHSS staff, on

page 3, item 4(9) of the position paper, state that "Mental injury 

means . . . substantial impairment in the child's ability to function 

within a normal range of performance . . . ." The Federal intent is 

to evaluate a child on what is normal for his mct'irat.ic;i and 

circumstances rather than attempting to compare him with others. Our

preference would be to change the phrase to ". . . function within

that child's norma': range of performance . . . ."

A copy of Senator Slurgulewski’s bill is enclosed as well as a copy of the

DHSS position paper on the bill. We have also enclosed a comment regarding

the definition of mental injury.

Our recommendation for the inclusion of mental injury in your Reporting 

Statute is to keep the definition simple because of the necessity of a broad 

definition to meet the legislature's intent which is maximum protection of 

children; of the impossibility of the legislature to predict every instance of 

mental injury; reasonable parents receive enough guidance by the statute to 

behave accordingly; and definitions do not cede to the agencies' blanket 

authority to exercise their discretion.

We urge passage of Alaska Senate Bill 327 since this could very possibly 

eliminate a major barrier to Alaska's eligibility for program funding, unless 

earlier comments about the criminal code and "under 10" apply. If this bill 

does not pass the present legislative session, pending Federal legislation may 

still provide Alaska an opportunity to be elibile for NCCAN funds. As you may 

be aware, the United States House o^ Representatives recently passed H.R. 1904 

which contains a different waiver for States. The waiver reads:

States that do not qualify may be granted a waiver for two years 

if the Secretary determines the State is making a good faith 

effort to comply.



It appears^ the Senate also will include this waiver, though it is not 

presently in the companion bill, S.1003. In addition, the Department of 

Health and Human Services will need to publish Federal regulations to 

accommodate this provision which would delay Alaska's receiving funds for 

another year. Therefore, even if this waiver is eventually passed by both 

Houses, there may not be enough time for Alaska to apply for fiscal year 1984 
funds.

I am enclosing another copy of the Statement of Assurance that Governor 

Sheffield needs to sign for eligibility. I suggest your legal services and 
Attorney General review all 15 assurances.

I appreciate the important efforts you are making on behalf of Alaska's 

children. If you need additional assistance or further information, Dleace 
contact me. v

Sincerely,

Bernard E. Kelly 

Regional Director

Enclosures

cc:

Governor William Sheffield 

Commissioner Robert L. Smith



Office of the
D E P A R T M E N T  OF  H E A LT H  & H U M A N  S E R V IC E S  Regional Director

This is in response to your December 28 letter to Mr. Bruce Berglund of the 

Department of Health and Human Services Administration for Children, Youth and 

Families (ACYF). You had requesved our office to review wi*h the Department 

of Health and Social Services (DHSS) the necessary steps to comply with 

Federal standards to be eligible for NCCAN funds and further to advise you of

specific language to be included in Alaska statutes.

DHSS recently contacted our ACYF staff which provided them with the 

information on specific steps necessary for Alaska to now meet eligibility 

standards for NCCAN grants. In addition, Edward Singler, Regional 

Administrator for Human Development Services which oversees the ACYF, wrote to 

Commissioner Smith and provide'-. him with information and program guidelines to 

assist Alaska's efforts toward -eligibility for funding.

One of the guidelines which DHSS personnel may have difficulty meeting is the 

March 31 , 1984 deadline to apply for NCCAN funds. If this is the case, the

recent program instruction which DHSS has received as a part of Mr. Singler's

letter included a statement on a waiver of this deadline. The waiver reads:

States which are presently i('eligible but have legislation in 

progress which might affect their eligibility should request, 

from the Regional Program Director, a waiver of the March 31,

1984 deadline for the submission of their Statements of 

Assurance. However, the deadline cannot be extended beyond 

June 30, 1984, as State allocations must be made by that date in 

order that awards can be made before the end of FY 1984. 

Finally, the waiver of the deadline and extension of time applies 

only to the Statement of Assurance. The application for redera! 

Assistance (Form 424) must be made by all applicants no later 

than March 31, 1984.



In addition to the specific steps needed for eligibility mentioned 5,r our 

letter to Ms. Heidi Borson, in Mr. Singler's letter and enclosures, and in our 

telephone discussion with DHSS personnel, following are several other 

considerations:

o Senate Bill 327, Senator Slurgulewski's bill on emotional injury,

changes both the Alaska criminal code (11.51.100(a)) as well as the

Child Protection Definition or Reporting Statute (Sec.47.17.07H). If 

there is a oossibility of the "under 10 years of age" restriction in 

the criminal code being construed to apply to the reporting statute, 

it v/ould not be an acceptable standard to pro oct children nr meet 

NCCAN eligibility.

o Generally we agree with the DHSS position paper on Senate Bill 327.

Many of the comments reflect information that we have sent to DHSS. 

It appears DHSS does not feel that the "under 10 years" in the 

criminal code would affect the Reporting Statute and intfeed the 

wording they suggest is satisfactory.

o In discussing a definition of "mental injury," the DHSS staff, on

page 3, item 4(9) of the position paper, state that "Mental injury 

means . . . substantial impairment in the child's ability to function 

within a normal range of performance . . . ." The Federal intent is 

to evaluate a child on what is normal for his maturation and 

circumstances rather than attempting to compare him with others. Our

preference would be to change the phrase to ". . . function within

that child's normal range of performance . . . ."

A copy of Senator Slurgulewski's bill is enclosed as well as a copy of the

DHSS position paper on the bill. We have also enclosed a comment regarding

the definition of mental injury.

Our recommendation for the inclusion of mental injury in your Reporting 

Statute is to keep the definition simple because of the necessity of a broad 

definition to meet the 1 egisi =>•*" e's intent which is maximum protection of 

children; of the impossbi 1 it^ of the legislature to predict every instance of 

mental injury; reasonable parents receive enough guidance by the statute to 

behave accordingly; and definitions do not cede to the agencies' blanket 
authority to exercise their discretion.

We urge passage of Alaska Senate Bill 327 since this could very possibly 

eliminate a major barrier to Alaska's eligibility for program funding, unless 

earlier comments about the criminal code and "under 10" apply. If this bill 

does not pass the present legislative session, pending Faarral legislation may 

still provide Alaska an opportunity to be elibile for NCCAN funds. As you may 

be aware, the United States Hous? of Representatives recently passed H.R. 1904 

which contains a different waiver for States. The waiver reads:

States that do not qualify may be granted a waiver for two years 

if the Secretary determines the State is making a good faith 
c-ffort to comply.



It appears the Senate also will include this waiver, though it is not 

presently in the companion bill, S.1003. In addition, the Department of 

Health and Human Services will need to publish Federal regulations to 

accommodate this provision which would delay Alaska's receiving funds for 

another year. Therefore, even if this waiver is eventually passed by both 

Houses, there may not be enough time for Alaska to apply for fiscal year 1984 
funds. J

cu em~losing another copy of the Statement of Assurance that Governor 

Sheffield needs to sign for eligibility. I suggest your legal services and 
Attorney General review all 15 assurances.

I appreciate the important efforts you are making on behalf of Alaska's 

children. If you need additional assistance or further information, please 
contact me. r

Sincerely,

Jernard E. Kelly 

Regional Director

Enclosures

cc:

Governor William Sheffield 

Commissioner Robert L. Smith



1 IN THE SENATE BY STURGULEWSKI

2 SENATE BILL NO. 327

3 IN THE LECISLAT’JRE OF THE STATE OF ALASKA

4 THIRTEENTH LEGISLATURE - SECOND SESSION

5 A BILL

6 For an Act entitled: "An Act relating to child abuse."

7 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

8 * Section 1. AS 11.51.100(a) is amended to read:

9 (a) A person commits the crime of endangering the welfare of a

10 minor if, being a parent, guai'dian, or other person legally charged

11 with the care of a child under 10 years of age, the person intention-

12 ally deserts the child in any place under circumstances creating a

13 substantial risk of physical or emotional injury to the child.

14 * Sec. 2. AS 47.17.070 is amended by adding a new paragraph to read:

15 (8) "harm" means physical or emotional injury to a child

16 which threatens a child's health or welfare.

- I - SB 327
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P O S i T I C r ;  F A F E P  
S E N A T E  B I L L  327

"An act re la ting to chile! abuse."
Senate Bill 327 would amend Alaska's criminal code to include placing a 
ch ild in circumstances creating substantia l r is k  o f  emotional in ju ry  to 
the ch ild  in the de fin it ion of the crime of endangering the welfare of a 
m inor. I t would also amend Alaska's ch ild protection statute to define 
harm to a child as both physical arid emotional in ju ry  which threatens 
the ch ild 's health or welfare.

By de fin ing harm to include emotional in ju ry  SB 327 would also have the
effect o f requ ir ing  professional persons who must repo rt harm from
physical abuse to also repo r t instances o f emotional in ju ry .  The
Department would in tu rn  be requ ired to investigate such reports and 
act appropr ia te ly  to p ro tec t ch ild ren .
The Department supports SB 327 as an appropria te and needed 
expansion of the range of protection provided for Alaskan ch ild ren . A.s 
p resently  construc ted , Alaska law does not provide exp lic i t  protection 
of ch ild ren from harm to th e ir  mental or emotional we ll-be ing . Existing 
sta tutes focus on physical harm to ch iidrer. and negiect the equally 
handicapping and of ten more fa r-reach ing effects of mental or emotional 
maltreatment. While physica lly abused ch ild ren are almost always 
emotionally maltreated as well, emotional maltreatment may occur alone. 
Children su ffe r ing  on ly mental maltreatment are presently unprotected 
under Alaska law.
Th is gap in protection o f ch ild ren can genera lly be a t tr ibu ted  to 
d issatisfaction w ith c r i te r ia  for de fin ing and iden t i fy ing  mental or 
emotional maltreatment and a fear tha t an in su ff ic ien t de fin it ion would 
prov ide too grea t an oppo r tun ity  fo r unwarranted governmental 
in trus ion  into Alaskan family l i fe . I t  is the Department's position that 
these issues can be adequately addressed.
Emotional maltreatment can be d if fe ren tia ted  as a category o f child 
abuse and neglect apart from ine ffec tive or even occasionally harmful 
paren ting th rough fou r c r i te r ia  which can be made imp lic it in the 
de fin it ion  of emotional or mental maltreatment. These c r i te r ia  are:

1. Emotional maltreatment is genera lly a chron ic pa tte rn  o f 
parental behavior ra ther than an occasional lapse; and i t  has 
an adverse effect on the c h i ld . i t  causes an emotional or 
mental in ju ry .

2. The e ffec t o f emotional maltreatment is observable in the 
chib *t abnormal performance or behavior.

3. The effect o f such maltreatment is long- las t ing . The 
maltreatment b r ings about an erosion o f the ch ild 's capacity *■» 
th ink  and feei.
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SENATE B ILL 327 
PAGE 2

4. The e ffect of emotional or mental maltreatment constitutes a 
handicap to the ch ild . I t  causes substantia l impairment of the 
ch ild 's ab i l i ty  to th in k ,  to learn , and to enter into 
re lationships w ith others and to f ind satisfaction in h is /he r 
endeavors.

A lthough 'motional or mental maltreatment is ra re ly  manifested in 
physical s igns, there are a few physical ind ica to rs : speech d isorders , 
lags in physical development, and fa i lu re  to th r iv e  syndrome (which is 
a progress ive wasting away usually associated w ith the lack of 
mothe ring ). More often emotional harm is indicated th rough behavior 
which is often similar to that o f emotionally d is tu rbed ch ild ren . 
Emotionally in ju red ch ild ren are impaired in the ir  ab i l i ty  to function and 
often e xh ib it  poor self concepts and impaired overa ll thought processes. 
They often have low impulse contro l and h igh levels o f aggression, 
anx ie ty , and se lf-des truc t iveness . Such ch ild ren often disp lay high 
levels o f anti-social behavior as they grow o lder. These anti-social 
behaviors such as truancy , ex trem -' aggressiveness, de linquency, and 
attempted suicide often requ ire  the in te rven tion  of State or local 
government agencies and the prev is ion o f special services which are 
often fa r more expensive and ce rta in ly  less p ro tec tive of the ch ild than 
prevention or in te rven tion at an ea rlie r time would have been.
The Department recommends four amendments to SB 327 to c la r i fy  the 
in ten t to provide protection o f ch ild ren from emotional harm and to 
provide a c learer, more legally practicab le de fin it ion o f mental in ju ry .  
Suggested amendments are as follows:

1. That the term "mental in ju ry "  be substitu ted fo r emotional 
in ju ry  in Sections 1 and 2 of the B i l l .

2. That a section be added to the Bill to amend AS 47.17.010 as 
follows:
AS 47.17.010. Purpose. In o rde r to pro tect ch ild ren whose 
health and well-being may be adverse ly affected th rough the 
in f l ic t ion , by o ther than accidental means, of harm th rough 
physical or mental abuse or neglect or sexual abuse or sexual 
exp lo ita tion , the leg is lature requ ires the repo rt ing  o f these 
cases by p rac tit ioners o f the healing arts and others to the 
appropria te public au tho r it ie s . I t  is the in ten t o f the 
leg is la ture tha t,  as a resu it o f these repo r ts , p ro tec t ive  
services will be made available in an e f fo r t  to p reven t fu r th e r  
harm to the ch ild , to safeguard and enhance the general 
well-being o f ch ild ren in th is State, and to preserve family 
life whenever possible.
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3. That a section be added to amend AS 47.17.010(1) to rc rd  as 
follows:

(1) "Ch ild  abuse or neglect" means the physcial o r ren ta l 
in ju ry  or neglect, sexual abuse, sexual exploitation or 
maltreatment o f a ch ild  under the age o f 18 by a person 
v/ ho is responsible fo r the ch ile 's  v/elfare under
circumstances which indicate tha t the ch ild 's health or
v/elfare is harmed or threatened the reby ;

4. Tha t a section be added amending AS 47.17.070 by adding a 
new paragraph to read:
(9) "Mental in ju ry "  means an, in ju ry  to the intellectual or

psychological capacity o f a ch 'ld  as evidenced by an
observable and substantia l impairment in the child 's 
ab i l i ty  to function w ith in  a normal range of performance 
and behavior, w ith due regard to his cu ltu re .

These changes would remove any ambigu ity about the in ten t of the
leg is la tu re and would rcqu i i that harm to the mental health o f a chi id 
be reported and investiga ted where such harm appears to have arisen 
by in ten t o f the person responsible fo r the ch ild 's  welfare.
The vas t ma jo r ity , 47 o f the 50 states, have s ta tu to ry  provisions
pro tec t ing ch ild ren from mental abuse or neglect similar to those 
recommunded by the Department. Such provis ions ore encouraged by 
the Federal Department o f Health and Human Services ana the inclusion
o f suet, provis ions in State law makes states elig ib le to receive federal
g ran t f in d s  under Public Law 93-247. Passage of SB 327 would make 
Alaska elig ib le to receive $45,379 which could in tu rn  be g ranted fo r 
the provis ion o f ch ild abuse prevention and treatment programs and
serv ices.

The Department has concluded tha t passage o f C 3 327 as i t  is presently
constructed or v/ith the suggested changes would requ ire  no additional
fiscal resources. I t  is expected tha t instances o f reported emotional 
in ju ry  to ch ild ren w ill be re la t ive ly  small in number and can be 
investigate-I sa t is fac to r i ly  w ith  ex is t ing s ta ff .
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RECOMMENDED: h/\A .is ^ s u fi riC
Micnaei L. Pries; Director 

Division of Famiiy and 

Youth Services

DATE: [ I  2 S ~  I  f c ' r _________

APPROVED BY:

Robert London Smith, Ph.D. 

Commissioner 

Department of Health and 

Social Services

DATE:

S



"Mental injury" means an injury to the intellectual 

or psychological capacity of a child as evidenced by an 

observable and substantial impairment in his ability to function 

within his normal range of performance and behavior, with due 

regard to his culture.

Comment

This subsection defines the term "mental injury" which appears in 
subsection 4(c)(i), supra. However, since that section requires that the 
parent or other person responsible for the child's welfare "inflict" or 
"allow to be inflicted" the "mental injury," the mental injury must be 
clearly attributable to the acts or omissions of the parents and the mental 
injury to the child must be established clearly before the child can be 
considered abused or neglected. The causes of mental injury or emotional 
illness are complex; it would be unfair to automatically blame the parents 
for a child's mental or emotional condition, and yet, this is an all too 
common consequence of abuse and neglect. It is important to note that the 
Model Act requires that the mental injury be "evidenced" by an "observable 
and substar.tial impairment," This might include failure to thrive; inability 
to think and reason; inability to cor rol aggressive or self-destructive 
impulses; acting-out or misbehavior, including incorrigibility, ungovern­
ability, or habitual truancy. Expert psychiatric or psychological examina­
tion often can demonstrate the relationship between a child's mental 
condition and the acts or omissions of the persons responsible for his 
welfare, especially if the child improves during the time ha is in agency 
care or his family is under .in agency's supervision. Finally, the Model 
Act is careful to acknowledge the need to make all such judgments about 
mental injury "with due regard" to the child's culture. Thus, a low IQ 
score should be evaluated within the context of the cultural distortion 
inherent in most measures of intelligence.



STATEMENT OF ASSURANCE

NOTE: Please do not attempt to complete this fora without first reviewing
Che Program Instructions for making application for a State G-.iid 
Abuse and Neglect Grant.

Applicable Section Statement.....  .........
of CFR 13^0________________________________________ ___________________________

Statement No. 1

134G.l-2(b) The State definition of "ehild abuse and neglect,'*
i s  in accordance- with all aspects of une following:

"Child abuse and neglect" means barm or threatened 
harm to a child's health or welfare by a person 
responsible for the child's health or welfare.

"Harm or threatened harm to a child's health 
or welfare" can occur through: Nonaccidental
physical(l) or mental injury(2); 3exual abuse, as 
defined by State law(3); or negligent treatment 
or maltreatment, including the failure to provide 
adequate food, clothing or shelter(A). Provided, 
however, that a parent or guardian legitimately • 
practicing his religious beliefs who thereby does 
not provide specified medical treatment for a 
child, for that reason alone shall not be consi­
dered a negligent parent(5).

"Child" means a person under the age of eighteen(6),

"A person responsible for a child ' 3 health 
or welfare" includes the child ' 3  parent(7), 
guardian (8) or other person responsible for the 
child's health or velfare(9), whether in the same 
home as the child(lO), a relative's home(ll), a 
foster care home(12) or a residential institution 
(13).

I

NOTE: Items numbered (1) through (13) indicate different
aspects of the requirements for the definition.

State Statutory Provision



Applicable Section
of  C FR 1340

Statement

1340.

1340.

1340.

1340.

-3(d)(1)

1—3 (d)(1)

-3(d)(2)

-3(d)(2)

Statement No. 2

The State has in effect a State child abuse 
and neglect reporting law.

State Statutory Provision 

Statement No. 3

The State provides all persons reporting 
known or reasonably (good faith) suspected 
instances of child abuse and neglect with 
_ immunity from civil and crimin* prosecution 
•under any State or local law, arising out of 
such reporting.

State Statutory Provision 

Statement No. 4

The State provides for mandatory reporting 
by some persons(l) and permissive reporting by 
' all persons(2) of known or suspected instances(3) 
of child abuse and neglect(4) to a properly 
constituted authority with the power and 
responsibility to perform an investigation 
(5) and take necessary ameliorative and 
protective steps as required in paragraph 
(d)(3) of section 1340.3-3(6).

NOTE: (1)—(6): These include the various aspects
which must be satisfied in order to meet this 
requirement. Only the mandatory reporting 
provision (1) requires documentation from 
State law.

State Statutory Provision 

Statement No. 5

The State.provides that the reporting ref'rred 
to in paragraph (d)(2)(i) must be to an agency 
other than the agency, institution or other 
facility involved in the acts or omissions, if 
the report of child abuse and neglect involves 
the acts or omissions of a public or private 
agency or other institutiton or facility.

-  2 -



Applicable Section
o f  CF R  1340

1340-3—3(d)(3)

1340.3-3(d)(3)

1340.3-3(d)(4)

1340.3-3(d)(5)

Statement

Statement No. 6

The State provides that upon receipt of a known 
or suspected instance of child abuse or neglect 
an appropriate investigation is initiated promptly 
by a properly constituted authority to substantiate 
the accuracy of the report.

Statement of No. 7

The State provides that, upon a finding of abuse 
or neglect, immediate steps are taken to protect 
the health and welfare of the abused or neglected 
child, a3 well as that of any other child under 
the same care who may be in danger of abuse or 
neglect.

Statement No. 8

The State has in effect throughout the State such 
administrative procedures, such trained personnel, 
such training procedures, auch institutional 
and other facilities‘ (public and private) and 
such related multidisciplinary programs and servicej 
as may be necessary to assure effective enforcement 
of the child abuse and neglect laws, specifica!*- 
including: provision for the receipt, investigation
and verification of reports; provision for the 
determination of treatment or ameliorative social 
service needs; provision of such services; and, 
when necessary, resort to criminal or juvenile 
court.

Statement No. 9

(a) The State provides by law for the preservation 
of the confidentiality of all records concerning 
reports of child abuse and neglect in order to 
protect the rights of the child, his parents or 
guardians.

State Statutory Provision 
• •

(b) Unauthorized dissemination of the cortents 
of the records concerning reports of child abuse 
and neglect is a crime.

State Statutory Provision



1340o3-Md)(6)

1340.3-3(d)(7)

Note:

Applicable Section
o f  C F R  1 3 4 & ________

1340.3-3(d)(8) 

134C.3-3(d)(8)

Statement

Statement No. 10

The State provides for the cooperation of law 
enforcement officials, courts of competent jurisdic­
tion and all appropriate State agencies providing 
human services in relation to preventing, identify­
ing and treating child abuse and neglect.

Statement No. 11

The State provides that in every case involving 
an abused or neglected child which results in a 
judicial proceeding, a guardian ad litem is 
appointed to represent the child in such proceeding.

Please check one of the following and attach 
documentation.

 A State law that such appointments must be cade
in all cases.

 A State law which permits appointments and
a Governor's statement that appointments are 
made in'all cases.

 A Stat.; Attorney General's opinion that required
appointments can be made and a Governor's 
statement that such appointments are made in 
all cases.

 A State Attorney General's opinion tha,
the attorney charged v‘th the presentation 
in a judicial proceeding is also required to 
represent the rights of the child where such 
responsibility•is not indicated in law.

A
Statement No. 12

The State provides tha'. the aggregate of support 
for ' programs or projects related to child abuse 
and neglect assisted by State funds has not Deen 
reduced below the level provided during Federal 
fiscal year 1973.

Statement No. 13

The State has policies and procedures designed 
to assure that Federal funds made available under 
this Act, for any fiscal year, will be used to 
supplement, and, to the extent practicable, increase 
the level of State funds which would, in the 
absence of Federal funds, be available fo«. such 
programs and projects.



Applicable Section

o f  CFR  1340

1340.3-3(d)(9)

Statement

Statement No. 14

The State provides for dissemination of information 
to the general public with respect to the problem 
of child abuse and neglect and the facilities and 
prevention and treatment methods available to 
combat instances of child abuse and neglect.

Statement No. 15

1340.3-3(d)(10) The State insures, to the extent feasible, that 
parental organizations combating child abuse 
and neglect, as recognized by the State, receive 
preferential treatment.

I HEREBY STATE AND ATTEST THAT the information supplied 'in this form is 
true, to the best of my information and belief, and that should any facts 
or circumstances leading to such information be modified, I shall, within 
30 days, so inform the Department of Health and Human Services.

Dated BY
Governor

i
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 
Office of Human Development 
Services 
45 CFR Part 1340 
Child Abuse and Neglect Prevention 
and Treatment Program
a g e n c y : Office of Human Development 
Services, HHS. 
a c t i o n :  Final rule.
s u m m a ry : The Department of Health 
and Human Services is issuing final 
regulations to implement the 
amendments to the Child Abuse 
Prevention and Treatment Act 
contained in Title 1 of the Child Abuse 
Prevention and Treatment and Adoption 
Reform Act of 1978. Pub. L. 95-268, as 
amended. The regulations also clarify, 
simplify and eliminate where repetitive 
of the statute, the rules governing the 
Child Abuse and Neglect Prevention and 
Treatment Program and those related to 
the coordination of Federal activities 
rt!. to child abuse and neglect. 
e f f e c t i v e  d a t e :  February 25.1983.
FOR FURTHER INFORMATION CO ITACT .
Jay Olson, Special Assislant to the 
Director, National Center on Child 
Abuse and Neglect. Room 2008D.
Donoi. ■' Building. 400 8th Street SW., 
P.O. Box '182, Washington, D.C. 20013, 
(202) 215 2859.
SUPPLEMENTARY INFORMATION 
Background

The Child Abuse Prevention and 
Tr« atment Act (Pub. L. 93-247) (the Act) 
(42 U.S.C. 5101 el seq.) was enacted in 
19'< 4. II established within the 
Department of Health, Education and 
Welfare (now the Department of Health 
and Human Services) the Nations. 
Center on Child Abuse and Neglect. The 
National Center is organizationally 
located within the Children's Bureau of 
the Administration for Children. Youth 
and Families, Office of Human 
Development Services.

The National Center on Child Abuse 
and Neglect, through the Act, was given 
responsibility for:
• Compiling and disseminating an 

annual summary of recent and on­
going research on child abuse and 
neglect.

• Developing and maintaining an 
info.-matton clearinghouse.

• Compiling, publishing and 
disseminating training materials.

• Providing technical assistance to 
public and nonprofit private agencies 
and organizations.

• Conducting research, and

• Making a complete and full study of
the national incidence of r.hild abuse
and neglect.
The Act also authorized the Center to 

make grants or enter into contracts with 
public agencies or nonprofit private 
organizations for demonstration 
programs and projects designed to 
prevent, identify, and treat child abuse 
and neglect, as well as make grants to 
Stales to assist States in developing, 
strengthening and carrying out child 
abuse and neglect prevention and 
treatment programs.

Finally, the Act provided that the 
Secretary appoint an Advisory Board to 
assist in coordinating Federal programs 
and activities related to child abuse and 
neglect and develop Federal standards 
for child abuse and neglect prevention 
and treatment programs and projects.

Pub. L  05-256. enacted on April 24. 
1978. extended the Child Abuse 
Prevention and Treatment Act through 
September 30,1981. It also amended the 
Act by adding, in Section 3, sexual 
exploitation to the definition of child 
abuse and neglect. As a result, States 
applying for a State child abuse and 
neglect grant under Section 4(b)(1) of the 
Act are required to include sexual 
exploitation in their definition of child 
abuse and neglect.

The Department published a Notice of 
Proposed Rulemaking (NPRM) on May 
27,1980 '45 FR 35794) to implement 
these amendments.

Subsequently, Title VI, Chapter 7. of 
Pub. L. 97-35, the Omnibus Budget 
Re ;onciliation Act of 198i, extended the 
programs authorized by the Child Abuse 
Prevention and Treatment Act. Pub. L  
93-247, as amended, through Fiscal 
Years 1982 and 1983.

In addition to the changes in the 
regulation required by Pub. L  95-266, 
the Department of Health and Human 
Services is taking this opportunity to 
clarify and simplify the existing 
regulation in ar-.ordance with the 
Secretary’s reg story reform principles. 
In this context, w have omitted from 
these final rules tl. se provisions 
contained in the .\i RM which merely 
•epeat the statute.
Dis: ussion of Major CommoDts and 
Changes

The Department received 
approximately 60 comments from 24 
agencies, organi' ations and individuals 
in response to the NPRM published on 
May 27.1980 (45 FR 35794). Included 
below is a summary of the major 
comments from respondents, our 
response to those comments, and a 
discussion of the changes that we have 
made in the regulations.

Subpart A—General Provisions 
Section 1340.1 Purpose cr.d Scope

Section 1340.1(b)(3) authorizes the 
National Center on Child Abuse and 
Neglect to make grants or contracts for 
research, demonstration, ar.d service 
improvement programs and projects. 
Eligibility for an award of a grant or 
contract in these specific areas is 
governed by the Act and is different for 
research applicants and demonstration 
and service improvement applicants. 
Therefore, the phrase "with public or 
private agencies and organizations" has 
been deleted as it pertained to only one 
category of eligible applicant: also there 
is no need to repeat the Statute.
Section 1340.2 Definitions

There were a number of supportive 
comments for many provisions of the 
proposed regulation. This included 
support for the definilion of child abuse 
and neglect contained in § 1340.2.
Definition o f Sexual Abuse and Sexual 
Exploitation (§ 1340.2(d) (1 ) and (3)1

Comment.—Some respondents were 
particularly concerned about the 
possibility that Slates may need a 
legislative change to include sexual 
exploitation in their definition of child 
abuse and neglect. (The definition of 
child abuse and neglect specifies the 
reportable conditions or situations of 
child maltreatment.)

Response.—The 1978 amendments to 
the Child Abuse Prevention and 
Treatment Art added "sexual 
exploitation" to the definition of child 
abuse and neglect in the Act (42 U.S.C. 
5102). The current regulations include 
within the definition of "child abuse and 
neglect" the phrase "sexual abuse as 
defined by State law." In order to avoid 
confusion in the meming of the terms 
“ 6exual abuse” and "sexual 
exploitation" we added definitions for 
each of these terms in the Notice of 
Proposed Rulemaking (see 5 1 340.2(d) (1) 
and (2)).

A State is .iot required to have the 
words "sexual abuse" and “ sexual 
exploitation" in its State statute as long 
as the State statute covers the 
conditions and situations described in 
the definition of these terms i.i these 
regulations. If a State needs to amend its . 
statute to include sexual exploitation as 
a reportable condition, it has until the 
close of the second general legislative 
session of the State legislature that 
convenes after the effective date of 
these regulations to do so (see 
S 1340.13(a)(1)). We believe that the 
definitions of "sexual abuse" and 
"sexual exploi'ation" in these
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regulations implement the intent of 
Congress, to assure that the various 
forms of sexual mistreatment of children 
are reported. In addition, we believe the 
provision that allows Stales that do not 
now provide for the reporting of sexual 
exploitation i> reasonable period of time 
to amend their statutes is a fair and 
reasonable method of enabling them to 
comply with the requirements of the 
Act.

Comment.—Concern was also 
expressed that the phrase "for 
commercial purposes" limited the 
definition of sexual exploitation. 
Commentors asserted that sexual 
exploitation for commercial purposes 
□mils sexually exploitive acts by those 
persons using children for non­
commercial purposes, e.g.. out of a 
deviant interest and desire for personal 
gratification.

Response.—We agree. Therefore, in 
§ 1340.2(d)(2), we have dropped the 
words "for commercial purposes" from 
the definition as proposed ir the NPRM. 
It is our intent to include within this new 
definition all sexual exploitation of 
children.
Definition o f Negligent Treatment 
(§ 1340.2(d)(3))

Comments.—We received strong 
recommendations that the definition of 
"negligent treatment or maltreatment" 
be expanded to include failure to 
provide medical care.

Response.—We have reviewed this 
matter and agree with the 
recommendation. The definition of 
negligent treatment or maltreatment in a 
majority of State reporting laws now 
incirdes the failure of parents or 
caretakers to provide adequate food, 
clothing, shelter ind medical care. Thus, 
the basic needs of children are 
identified in most State statutes: failure 
to supply these necessities of life are 
cause to make a report to the agency 
mandated by statute to investigate 
reported cases of child abuse and 
neglect.

Also, recent events in which parents 
or guardians failed to provide needed 
medical care or treatment to 
handicapped infant children who later 
died suggest that legal protections are 
needed for these infants.

In addition, the language of the Child 
Abuse Prevention and Treatment Act, as 
amended, supports the inclusion of 
failure to provide adequate medical care 
as a reportable condition. Section 3 of 
the Act 142 U.S.C. 5102) defines "child 
abuse and neglect" to cover acts or 
situations constituting abuse or neglect 
which occurs "under circumstances 
which indicates that the child's health 
or welfare is harmed or threatened

thereby ' * \ "  Section 4(b)(2)(C) of the 
Act (42 U.S.C. 5103(b)(2)(C)) provides 
that "upon a finding of abuse or neglect. 
Immediate steps shall be taken to 
protect the health and welfare of the 
abused or neglected child, as well as 
that of any other child under the same 
care who may be in danger of abuse or 
neglect; * * *"

Legislative history also reflects 
Congressional concern about the failure 
i o  provide specific medical treatment for 
a child, unless it is not provided for 
religious reasons, by persons 
responsible for the child's health or 
welfare. The Report of the House 
Education and Labor Committee 
contains the following:

The Committee recognized that "negligent treatment" is difficult to define, but it is not the intent of the Committee that a parent or guardian legitimately practicing his religious beliefs who thereby does not provide specific medical treatment for • child is for that 
reason alone considered to be a negligent parent. To clarify further, no parent or guBrdian who in good failb is providing to a child treatment sololy by spiritual means such as prayer according to the tenets and practices of a recognized church through a duly accredited practitioner shall for that 
reason alone be considered to have neglected •he child. (H, Rep. 93-605, 93rd Cong., 1st Sess. (1973). pp. 4-SJ. (Emphasis in original)

In light of these factors and Ihe need 
to insure the protection of children's 
health, we have included the failure to 
provide adequate medical care as a part 
of the definition of negligent treatment 
in § 1340.2(d)(3). If a State needs to 
amend its statute to include the "failure 
to provide adequate medical care" as a 
reportable condition, it has until the 
dose of the second general legislative 
session of the State legislature following 
the effective date of these regulations to 
do so.

The defiii'' of "harm or threatened 
harm to a child's health or welfare" in 
the existing regulations, 45 CFR 1340.1- 
2(b)(1), contains a religious exception 
which war. interpreted by the 
Department to be an eligibility 
requirement for a State grant under 
Section 4(b;j.’.) of the Act (42 U.S.C. 
5103(b)(2)). This is an exception which 
provides that a parent or guardian who 
does not provide medical treatment for a 
child because of the parent's religious 
beliefs is not considered, for that reason 
alone, to be a negligent parent or 
guordian.

The religious exception in the 
proposed regulations appeared as a 
"Note" to the definition of 'negligent 
treatment or maltreatment’ in § 1340.2(3) 
and was intended to be retained as an 
eligibility requirement for a State grant. 
That “Note" exempted a parent or

guardian from being considered to have 
neglected his/her child if medical 
treatment is not provided because the 
parent or guardian is legitimately 
practicing his/her religious oehefs.

Eight respondents commented on this 
"Note” to the definition of ''negligent 
treatment or maltreatment". Two 
respondents agreed with the deletion of 
the clause included in the current 
regulations, which recognizes the power 
of a court to require medical treatment 
over the religiou3ly-based oojections of 
the parent or guardian. These 
respondents also conveyed the 
satisfaction that had been expressed to 
them by the Christian Science Church 
with this part of the proposed regulation. 
One respondent requested that the 
substance of the "Nole" be clearly 
stated as a regulation or be deleted.

Five of the respondents objected to 
this exemption and urged its removal 
from the proposed regulations. They 
presented several reasons for removing 
the proposed religious exemption from 
final regulations. Four respondents 
claimed that some children suffer and 
die as a result of their parents relying on 
spiritual healing under circumstances in 
which medical treatment could have 
prevented such results. Two 
respondents added that the religious 
exception impedes discovery of cases so 
that even if courts retain their power to 
order medical treatment, the exercise of 
that power often comes too late. Three 
respondents argued that aLl children 
deserve the protection of the law. with 
two of them observing that the religious 
exception served to deny children their 
constitutional right to life and to equal 
protection of the law. One respondent 
was also of the opinion that the religious 
exception inhibited criminal prosecution 
of parents, even if their child had died 
as a result of the failure to provide 
medical treatment. Another suggested 
that there should be a religious 
exception from criminal prosecution, but 
not one that impedes protective action 
under civil law. Finally, one respondent 
called attention to the fact that 
objections had been raised to the 
inclusion of the religious exception in 
the current regulations and that 
objections continue to be presented.

Response.—All o f these responses 
were considered in the context of the 
Act. the regulation and the legislative 
history of die Act [H.R. Report No. 93- 
685. November 30.1973. 93rd Congress. 
1st Session (1973)J. The latter reported • 
to the House of Representatives the bill 
that became the Child Abuse Prevention 
and Treatment Act, and contained a 
statement supporting a religious 
exception. As enacted, however, the Act
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contained eligibility requirements for 
grants under Section 4(b)(2) (42 U.S.C. 
5103(b)(2)); but did not include among 
them a religious exception. The Notice 
of Proposed Rulemaking of August 28, 
1974 (39 FR 31507) to implement the Act 
included a religious exception as part of 
the definition of "child abuse and 
neglect" Although tEe Department 
received objections to thiB exception it 
concluded that the exception was 
intended by Congress. Consequently, in 
order to receive grants under Section 
4(b)(1) of the Act (42 U.S.C. 5103(b)(1)). 
States were required to have a religious 
exception in their statutes or to certify 
their recognition of on exception by a 
State Attorney General's opinion. In 
1978. when the Congress reauthorized 
the Act. it passed several amendments, 
including one that modified the 
definition of "child abuse and neglect." 
Again, however, the legislation failed to 
include mention of a religious exception. 
It was nonetheless included in the 
proposed regulations and elicited the 
comments noted above.

In light of this history and the 
objections of respondents, we have 
reexamined the legal support for a 
religious exception as an eligibility 
requirement under Section 4(b)(2) of the 
Act (42 U.S.C. 5103(b)(2)). We hove 
concluded that Buch an eligibility 
provision is r.ot required by the Act. 
Therefore. 5 1340.2(d)(3)(ii) of the final 
regulation states that the regulations are 
not to be construed as prohibiting or 
requiring a finding of neg!.0ent 
treatment or maltreatment when a 
parent practicing his/her religious 
beliefs does not, for that reason alone, 
provide medical treatment for a child. 
Thus. States are free to recognize or not 
recognize a religious exception without 
that choice having any effect on 
eligibility for a Slate child abuse grant. 
The regulation provides at 
S 1340.2(d)(3)(ii) that if under State law 
a finding of negligent treatment is 
prohibited when medical treatment is 
withheld for religious reasons, that 
prohibition does not limit the authority 
of the Slate to insure that needed 
medical treatment is provided.
Definition o f Threatened Harm  
(§ 1340.2(d)(4))

Comments.—One respondent 
requested that the regulation clarify the 
definition of "threatened harm to a 
child's health or welfare," which Ihe 
proposed regulation defined js  "a 
subsianlial risk of harm to the child's 
health or welfare." It wa6 suggested that 
some less ambiguous term be used.

Response.—As there were no 
additional suggestions for changing or 
clarifying this definitional term and

because we could find no substitute 
language which seemed to be clearer, it 
was decided that no change would be 
made.

‘Threatened harm" is a pari of the 
definition of child abuse and neglect in 
both the Act and regulations. The NPRM 
defined threatened harm to mean a 
substantial risk of harm to the child's 
health or welfare. The Act defines child 
abuse and neglect so as to include acts 
or omissions including child abuse, 
sexual abuse and child neglect by 
persons responsible for a child's welfare 
under circumstances which indicate 
harm or threatened harm to the health or 
welfare of the child. (42 U.S.C. 5102.)
The reasons for the inclusion of 
"threatened harm" is based on the 
premise that society should not have to 
wait until a child is actually injured 
before protective action is taken. At the 
same time we- recognize that, in Borne 
instances the harm that is threatened is 
not of a sufficient degree to necessitate 
Stale intervention. The term 
"substantial risk" is used to clarify that 
a State need not intervene until, in its 
judgment, the threat of harm to the child 
is real and significant.
Definition o f a Person Responsible fo r  o 
Child's Welfare (§ 1340.2(d)(6))

Comments.—The proposed regulation 
defined “ a person responsible for a 
child's welfare" to include those persons 
responsible for around the clock care of 
children (§ 1340.2(5), now § 1340.2(d)(0)). 
A suggestion was made to add others to 
this definition such as teachers and 
employees of public or private 
institutions.

Response.—For children in settings 
which provide less than 24-hour care 
such ns day care centers and schools, 
we believe that primary reliance should 
he placed on parents to protect their 
own children by voicing their concerns 
to Bchool officials or seeking criminal 
action. Therefore, we do not believe a 
change in the language of the regulation 
to include personnel of day care centers 
and schools is necessary or desirable.
Coordination Requirements (S 1340.4)

V . have added e new § 1340.4 to the 
final rules which requires that all 
Federal agencies responsible for 
programs related to child abuse Qnd 
neglect must provide information as 
required by the Commissioner to insure 
effective coordination of effort.

This is not a new requirement but is 
derived from Subpart D as proposed in 
the NPRM.

Subpart B—Grants to Slates
Section 1340.11 A llocation o f Funds 
Available

Comment.—One comment suggested 
that the amount of State grant funds 
available for States that do not appiy or 
are found ineligible should be allocated 
among the eligible States, deleting the 
second option in the proposed regulation 
that would permit the Commissioner of 
ACYF to authorize the use of funds "for 
such other purposes under the Act."

Response.—The suggestion is 
consistent with our current practices. 
Therefore, we have revised the 
regulation to limit reallocation of State 
grant funds to eligible States.
Section 1340.12 Application Process

We have deleted § 1340.12(b) of the 
NPRM which provided for the 
solicitation of State grant applications 
each Federal fiscal year by a publication 
in the Federal Register of a "Notice of 
Availability of funds for State grants." 
Since the only eligible applicants for 
State grants are the State agencies 
designated by the Governor to apply for 
such funds (§ 1340.12(a)), we have 
eliminated the annual Federal Register 
Notice effective in fiscal year 1982. 
Instead, we have substituted a specific 
program instruction, mailed directly to 
the appropriate State agencies, which 
includes necessary application forms, 
allocations and deadline for submission 
of the State grant application.

Comment.—A suggestion was made 
that eligible applicants for State grants 
include local public housing authorities.

Response.—State grants are made 
only to States. However, local public 
housing authorities may apply lo r a 
demonstration, research or servi .e 
improvement grant under S?r*-,on 2(b)
(5) or Section 4 of the Act (42 U.S.C. 
5101(b) (5) or 42 U.S.C. 5103).
Section 1340.14 Eligibility 
Requirements

Comments.—Some commenlors 
objected to the deletion of the language 
found in the current regulation at 45 CFR
1340.3—3(b) pertaining to the definition of 
child abuse and neglect. That section 
explains that definitions of child abuse 
and neglect used by States which are 
the ".iame in substance" as the ones set 
forth in the regulation will he sufficient 
to meet Federal definitional 
requirements.

Response.— The language was deleted 
from the proposed regulations as 
unnecessary. However, respondents 
correctly pointed out that States have 
never been required to have language 
identical to the Act or regulation in



Fedora] Register / Vol. 48, No. 18 / Wednesday. January 26, 1983 / Rules and Regular'/ias. 3701

order to qualify for a grant Therefore, 
we will retain the language of the 
current regulation in { 1340.14, to 
provide that a State’s definition of child 
abuse and neglect which is the same in 
substance as the one set forth in the 
regulation will be acceptable.

Section 1340.14 of the proposed 
regulation also contained an elaboration 
of the ten eligibility requirements which 
a State must satisfy to qualify for a State 
grant. However, after more careful 
review of Section 4 (b) (2) of the Act it 
was our decision not to repeat the 
provisions of the Act in regulations, 
Therefore, those requirements in the 
NPRM which duplicate the language of 
the Act have been elimin. ted. Of course, 
the requirements of the Act in Section 4
(b) (2) remain fully applicable.

Section 1340.14(c) of the NPRM 
providing immunity for persons 
reporting instances of child abuse and 
neglect from prosecution has been 
deleted because it duplicates the 
language of the Act in Section 4(b) (2) 
(A).

Comment.—One respondent 
requested further clarification of what 
was meant by a "different properly 
constituted authority”  in 5 1340.14(e).

Response.—In instances of child 
abuse and neglect that occur in an 
institutional setting, the investigating 
agency must be separate enough from 
the agency alleged to have abused or 
neglected a child to ensure un adequate 
Impartial and objec':ve investigation. 
This means that the Stale agency having 
responsibility for the investigation of 
reports of abuse or neglect may not 
investigate reported insta ’ es of child 
abuse or neglect made agi it 
institutions operated by tha. agency.

The same respondent also asked 
whether the State agency responsible 
for investigating allegations of 
institutional child abuse can investigate 
a reported instance of child abuse and 
neglect if the alleged abuse or neglect 
was by a contract vendor or purchase of 
service provider.

It is acceptable for the Slate 
mandated agency responsible for 
•’nvestjating reports of known and 
suspected instances of child abuse or 
neglect t > investigate reports from 
residen1 al facilities bb long as such 
facilities do not have on their staff 
employees from the mandated agency 
and are not directly operated by the 
mandated agency. As these comments 
were related to the respondent's request 
for clarification of the meaning of the 
regulation we believe that no change in 
the regulation is necessary.

Section 1340.14(h) was revised by 
omitting that language which was 
duplicative of the Act. Sections

1340.14(i), (j), (k) and (1) were omitted as 
they were duplicative of provisions in 
the Act.

Comment.—Comments on J 1340.14(g) 
which mandates the appoint: >ent of a 
guardian ad litem In all judicial 

•proceedings, involving an Bbused or 
neglected child, were concerned about;
(1) The appropriateness of the person 
presenting the evidence in a judicial 
proceeding also serving as the guardian 
ad item: and (2) the absence of a 
provision which would permit a State to 
satisfy the guardian ad litem 
requirement by court rule.

Response.—On the basis of the 
comments received we are making two 
ch inges in S 1340.14(g). First we are 
eliminating as a person who may serve 
as a guardian ad litem the attorney who 
presents the evidence in a judicial 
proceeding alleging child ebuse or 
neglect. Thi9 was done to eliminate the 
possibility of conflicting roles as there is 
serious question about having a 
presenter of the evidence also serve as a 
child’s guardian ad litem.

Secondly, a State may elect to 
promulgate Court Rules mandating the 
appointment of a guardian ad litem  in 
judicial proceedings. This will now be 
an added option for the State in 
satisfying the guardian ad litem 
requirement.
Subpart C— Discretionary Grants and 
Contracts

There were no comments from 
respondents on Subpart C of the NPRM. 
Two of the three sections in this Subpart 
proposed in the NPRM have been 
eliminated from the final rule because 
they duplicate the language of the Act in 
Sections 2(b) and 4(b)(1) (discretionary 
grants and contracts). Only the 
provision regarding confidentiality 
(51340.20) has been retained in Subpart 
C to afford the same protection of 
personal facts or circumstances about 
individuals involved in discretionary 
projects or programs as is provided to 
individuals under the State grant 
program.
Subpart D—Coordination o f Federal 
Activities

Except for the coordination 
requirements for Federal agencies which 
now appears in new § 1340.4, we have 
eliminated Subpart D. We do not believe 
it iB necessary to publish the 
administrative and procedural 
requirements for the Advisory Board in 
regulations,

Impact Analysis
Executive Order 12291

Executive Order 12291 requires that a 
regulatory impact analysis be prepared 
for major rules— defined in the Order as 
any rule that has an annul effect on the 
national economy of Si CO million or 
more, or certain other specified effects. 
The Department concludes that this final 
rule is not a major rule within the 
meaning of the Executive Order because 
it does not have an effco on the 
economy of S100 million or more or 
otherwise meet the threshold criteria.
Regulatory F lexib ility  Act

The Regulatory Flexibility Act of 1980, 
Pub. L  96-354, requires that on agency 
prepare a regulatory flexibility analysis 
for a proposed rule, or a final rule issued 
after a proposal, if a rule would have a 
significant economic iirpact on a 
substantial number of small businesses, 
small nonprofit organizations, or small 
governmental jurisdictions. However, 
this requirement does not apply to final 
rules for which a proposed rule was 
published before jur.u'iy 1.1981 
(section 4 of the Regula.ory Flexibility 
Act). Because the proposed rule that 
preceded this final rule was published 
earlier, an analysis is not required under 
the Regulalory Flexibility Act.
Recordkeeping nnd Reporting 
Requirements

Under the Paperwork Reduction Act 
of 1980 the Department is required to 
lubmil to the Office of Management and 
Eudget, for review and approval, any 
information collection or reporting 
requirement. Reporting requirements 
within $ 1340.3(a) and 1340.12 requiring 
OMB approval which was granted, are;

S«CTOO
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List of Subjects t  CTR Part 1340
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programs—health. Grant programs— 
social programs, Reporting 
requirements. Research. Technical 
assistance. Youth.
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(Catalog o f Federal Domestic Assistance 
Program No. 13.828, Child Abuse and Neglect 
Prevention and Treatment)

Dated; July 20 .1982.
Dorcas R. Hardy,
Assistant Secretary fa r Human Dc velopment 
Services.

Approved; January 4,1963.
Richard S. Schweiier.
Secretary.

For the reasons set forth in the 
preamble. Par* 1140 of 45 CFR is revised 
to read as follows:
PART 1340—CHILD ABUSE AND 
NEGLECT PREVENTION AND 
TREATMENT
Subpan A—General Provisions
Sec.
1340.1 P i rpose and scope.
1340.2 Di finitions.
1340.3- A i plicability o f Department-wide 

regulations.
1340.4 Cc ordination requirements. 
Subpart B— Srants to States
1340.10 Purp ise o f this rubpart.
1340.11 A iloc Mion o f funds availab le .
1340.12 A pp lu  Mion process.
1340.13 Approval o f applications.
1340.14 Eligibility requirements.
Subparl C—Discretionary Grants and Contract*
1340.20 Confidentiality.

Authority: The Child Abuse Prevention and 
Treatment Act Pub. L  93-247. 88 StaL 4; Pub. 
L  93-260. 92 Slot. 205; Secs. 609-610. Pub. L  
97-35. 95 S lat. 488 (42 U.S.C. 5101 et aeq.)
Subpart A—General Provisions
21340.1 Pu rpose  and scope .

(a) This pari implements the Child 
Abuse Prevention and Treatment Act of 
1974, aa amended. As authorized by the 
Act, the National Center on Child Abuse 
and Neglect seeks to assist agencies end 
organizations at the national. State and 
community levels in their efforts to 
Improve and expand child abuse and 
neglect prevention and treatment 
activities.

(b) The National Center on Child 
Abuse and Neglect seeks to meet these 
goals through:

(1) Conducting activities directly (by 
the Center);

(2) Making grants to States to improve 
end expand their child abuse and 
neglect prevention and treatment 
programs;

(3) Making g'ants to and entering into 
contracts fo r Research, demonstration 
and service improvement programs and 
projects, and training, technical 
assistance and information .1 activities: 
and

(4) Coordinating Federal activities 
related to child abuse and neglect. This 
part establishes the standards end 
procedures for conducting the grant 
funded activities and contract und 
coordination activities.

(c) Requirements related to child 
abuse and neglect applicable to 
programs assisted under titles IV-A and 
IV-B of the Social Security Act are 
implemented by regulation at 45 CFR

• Part 1392. Subpart E.
(d) Federal financial assistance is not

• available under the Act for the 
construction of facilities.
S 1340.2 Definitions

For the purposes of this part:
(a) "A  properly constituted authority" 

is an agency with the legal power and 
responsibility to perform an 
investigation and take necessary steps 
to prevent and treat child abuse and 
neglect. A properly constituted authority 
may include a legally mandated, public 
or private child protective agency, or the 
police, the juvenile court or any agency 
thereof.

(b) "Act" means the Child Abuse 
Prevention and Treatment Act 42 U.S.C. 
5101, et seq.

(c) "Center" means the National 
Center on Child Abuse and Neglect 
established by the Secretary under the 
Act to administer this program.

(d) "Child abuse and neglect" means 
the physical or mental injury, sexual 
abuse, sexual exploitation, negligent 
treatment, or maltreatment of a child by 
n person responsible for the child's 
welfare under circumstances indicating 
barm or threatened harm to the child's 
health or welfare. The term 
encompasses both acts and omissions 
on the part of a responsible person.

(1) "Sexual abuse" includes rape, 
incest, and 6exual molestation as those 
acts ere defined by Stale law. by a 
person responsible for the child’s 
welfare.

(2) "Sexual exploitation" includes 
allowing, permitting, or encouraging a 
child to engage in prostitution, ea 
defined by State law, by a person 
responsible for the child’s welfare; and 
allowing, permitting, encouraging or 
engaging in the obscene or pornographic 
photographing, filming, or depicting of a 
child as those acts are defined by State 
law. by n person responsible for the 
child's welfare.

(3)(i) "Negligent treatment or 
maltreatment" includes failure to 
provide adequate food, clothing, shelter, 
or medical care.

(if, Nothing in this Part should be 
Con •,trued as requiring or prohibiting a 
finding of negligent treatment or 
maltreatment when a parent practicing

Jiis or her religious beliefs does not. for 
that reason alone, provide .T.t’d ic a l 
treatment for a child; promried, 
however, that if such a flnf.ita ;3 
prohibited, the prohibition snail not limit 
the administrative or judicial authority 
of the State to insure that medical 
services are provided to ire child when 
his health requires it.

(4 ) "Threatened harm ts a child's 
health or welfare" means a substantial 
risk of harm to the child's health or 
v/elfare.

(5) "A person responsible for a child's 
welfare" includes the cfchTs parent, 
guardian, fosler parent, to employee of 
a public or private residential home or 
facility or other person kcaily 
responsible under Slate law for the 
child's welfare in a residential setting.

(e) "Commissioner" meins the 
Commi'-sioner of the Administration for 
Children, Youth and Families of the 
Department of Health and Human 
Services.

(f) "Grants" includes grants and 
cooperative agreements,

(g) "Secretary” mean* the Secretary of 
Health and Human Services, or other 
HHS official or employee to whom the 
Secretary has delegated the authority 
specified in this part

(h) "State" mean9 each of the several 
States, the District of Columbia, Pue ‘to 
Rico, American Samoa, the Virgin 
Islands. Guam, the Commonwealth of 
the Northern Mariana Islands, and the 
Trust Territories of the Pacific.
5 1340.3 Applicability o f Department-w ide 
regu lations.

(a) The following HHS regulations are 
applicable to all grants made under this 
part:
45 CFR Part 16— Procedures o f the 

Departmental Grant Appeals Board.
45 CFR Part 46—Protection o f human subjects 
45 CFR Part 74— Administration cu wants 
45 CFR Pari 75—In form al grant appeals 

procedures 
45 CFR Pari 80—Nondiscrimination under 

programs receiving Federal assistance 
through the D epnrtra -it o f  Health and 
Human Services— effectuation o f Title VI 
o f the Civil Rights Act o f 1961 

45 CFR Part 81—Practice and procedure for 
hearings under Part 60 

45 CFR Part 84— Nondiscjim ination on the 
bar's o f handicap in programs and 
activities rec> 3ig or benefiting from 
Federal financial assistance.
(b) The following regulations are 

applicable to all contracts awarded 
under this part:
47 CFR Chapter 1— FideraJ procurement 

regulations.
41 CFR Chapter 3— Federal procurement 

regulations— Department o f Health and 
Human Services.
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$1340 .4  Coord ination requirem ent*.
All Federal agencies responsible for 

programs related to child abuse and 
neglect shall provide information as 
required by the Commissioner to insure 
effective ci ordinalion of efforts.
Subpart B— Grant# to States
$ 1340.10 Purposa o l this support.

This Bubpart 6ets forth the 
requirements and procedures States 
must meet in order to receive 
discretionary grants to improve or 
expand State child abuse and neglect 
prevention and treatment programs 
under BectionB 4(b) (1) and (2) of the Act 
(42 U.S.C. 5103(b) (1) and (2)).
1 1340.11 Allocation ot funds available.

(a) The Commissioner shall allocate 
the funds available for grants to States 
for each fiscal year among the States on 
the basis of the following formula:

(1) An amount of S25.000 or such other 
amount as the Commissioner may 
determine: plus

(2) Art additional amount bearing the 
same ratio to the total amount made 
available for this purpose (reduced by 
the minimum amounts allocated to the 
States under paragraph (a)(1) of this 
section) as the number of children under 
the age of eighteen in each Slate bears 
to the total number of children under 
eighteen in all the States. Annual 
estimates of the number of children 
under the age of eighteen, provided by 
the Bureau of the Census of the 
Department of Commerce, are used in 
making this determination.

(b) If a State has not qualified for 
assistance under the Act and this . 
subpart prior to a date designated by the 
Commissioner in each fiscal year, the 
amount previously allocated to the State 
shall be allocated among the eligible 
States.
$ 1340.12 Application p rocess.

(a) The Governor of the State may 
submit an application or designate the 
State office, agency, or organization 
which may apply for assistance under 
this subpart. The Slate office, agency, or 
organization need not be limited in its 
mandate or activities to child abuse and 
neglect.

(b) Grant applications must include a 
description of the activities presently 
conducted by the State and its political 
subdivisions in preventing and treating 
child abuse and neglect, the activities to 
be assisted under the grant, a statement 
of how the proposed activities are 
expecled to improve or expand child 
abuse prevention and treatment 
programs in the State, and other 
information required by the

Commissioner in compliance with the 
pap—work reduction requirements of 44 
U.S.C. Chapter 35 and any applicable 
directives issued by the Office of 
Management and Budget.

(e) States shall provide with the grant 
application a statement signed by the 
Gc emor that the State meets Lhe 
requirements of the Act and of this 

. Bubpart. This statement shall be in the 
form and include the documentation 
required by the Commissioner.
$ 1340.13 Approval of applications.

(a) The Commissioner shall approve 
an application for an award for funds 
under this subpart if he or she finds that:

(1) The State is qualified and has met 
all requirements of the Act and $ 1340.14 
o f this Part except for the definitional 
requirement of $ 1340.14(a) with regard 
to the definition of "sexual exploration" 
(see $ 13-10.2(2)) and the definitional 
requirement of negligent treatment as it 
relates to 'he failure to provide adequate 
health care (see 1340.2(d)(3)). The State 
must include these two definitional 
requirements in its definition of child 
abuse and neglect no later than the 
close of the cecond general legislative 
session of tba State legislature following 
February lb . 1983;(2) The funds are to be used to 
improve and expand child abuse or 
neglect prevention or treatment 
programs: and

(3) The State is otherwise in 
compliance with these regulations.

(b) At the time of an award under this 
subpart. the amount of funds not 
obligated from an award made eighteen 
or more months previously shall be 
subtracted from the amount of funds 
under the award, unless the Secretary 
determines that extraordinary reasons 
justify the failure to so obligate.
$ 1 3 4 0 .1 4  E lig ib ility  re q u irem en ts .

In order for a State to qualify for an 
award under this subpart, the State must 
satisfy each of the following 
requirements:

(a) The Slate must satisfy each of the 
requirements provided in Section 4(b)(2) 
o f the Act.

(b) Definition o f Child Abuse and 
Neglect. Wherever the requirements 
below use the term "Child Abuse and 
Neglect" the Stale must define that term 
In accordance with $ 13-10.2. However.it 
is not necessary to adopt language 
Identical to that used in $ 1340.2. as long 
as the definition used in the Stale is the 
same in substance.

(c) Reporting. The State must provide 
by statute that specified persons must 
report and by statute or administrative 
procedure that all other persons are 
permitted to report known and

suspected instances of child abuse and 
neglect to a child protective atency or 
other properly constitutea auuionty.

(d) Investigations. The State must 
provide tor Lhe prompt initiation of an
''propnate investigation by a child 

, ‘ ictive agency or other properly
constituted authority to substantiate the 
accuracy of all reports of known or 
suspected child abuse or negiect. This 
investigation may incl ^ '  the use of 
reporting hotlines, comaci with central 
registers, field investigations and 
interviews, home visits, consultation 
with other agencies, medical 
examinations, psychological and social 
evaluations, and reviews by 
mui 'disciplinary teams.

(e) institutional child abuse and 
neglect The State must have a statute or 
administrative prc cedu e requiring that 
when a report of known or suspected 
child abuse or neglect Involves the acts 
or omissions of the agency, Institution, 
or facility to which the report would 
ordinarily be made, a different properly 
constituted authority must receive and 
investigate the report and take 
appropriate protective and corrective 
action.

(f) Emergency sen'ices. If an 
investigation of a report reveals that the 
reported child or any other child under 
the same care is in need of immediate 
protection, the State must provide 
emergency services to protect the child's 
health and welfare. These services may 
include emergency caretaker or
, imemaker services: emergency shelter 
care or medical services; review by a 
multidisciplinary team: and. if 
appropriate, criminal or civil court 
action to protect the child, tu help the 
parents or guardians in their 
responsibilities and, if necessary, to 
remove the child from a dangerous situation.

(g) Guardian ad litem: In every case 
involving an abused or neglected child 
which results in a judicial proceeding, 
the State must insure the appointment of 
a guardian ad litem or other individual 
whom the State recognizes as fulfilling 
the same functions os a guardian ad 
litem, to represent and protect the rights 
and best interests of the child. This 
requirement may be satisfied: (1) By a 
statute mandating the appointments: (2) 
by a statute permitting the 
appointments, accompanied by a 
statement from the Governor that the 
appointments are mode in every case:
(3) in the absence of a specific statute, 
by a formal opinion of the Attrmey 
General that the appointment! are 
permitted, accompanied by a Governor's 
statement that the appointments are 
made in every case; or (4) by the State's
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Uniform Court Rule mandating 
appointments in every case. However, 
the guardian ad litem shall not be the 
attorney responsible for presenting the 
evidence alleging child abuse or neglect.

(h) Prevention and treatment services: 
The State must demonstrate that it has 
throughout the State procedures and 
servioes deal with child abuse and 
neglect cases. These procedures and 
services include the determination of 
social service and medical needs and 
the provision of needed scdal and 
medical services.
'  (i) Confidentiality. (1) The Slate must 
provide by statute that all records 
concerning reports and reports of child 
abuse and neglect are confidential and 
that their unauthorized disclosure is a criminal offense.

(2) If a State chooses to, it may 
authorize by 6tatute disclosure to any or 
all of the following persons and 
agencies, under limitations and 
procedures the Stale determines:

(i) The agency (agencies) or 
organizations (including its designated 
multidisciplinary case consultation 
team) legally mandated by any Federal 
or State law to receive and investigate 
reports of known and suspected child 
abuse and neglect:

(ii) A court, under terms identified in 
State statute;(iii) A grand jury;

(iv) A properly constituted authority 
(including its designated 
multidisciplinary case consultation 
team) investigating a report of known or 
suspected child abuse or neglect or 
providing services to a child or family 
which is the subject of a report

(v) A physician who has before him or 
her a child whom the physician 
reasonably suspects may be abused or 
neglected;

(vi) A person legally ar.thorized to 
place a child in protecti.e custody when 
the person has before him or her a child 
whom he or she reasonably suspects 
may be abused or neglected and the 
person requires the information in the 
report or record in order to determine 
whether to place the child in protective 
custody;

(vii) An agency authorized by a 
properly constituted authority to 
diagnose, care for, treat, or supervise a 
child who is the subject of a report or 
record of child abuse or neglect;

(viii) A person who is responsible for 
.the child's welfare, with protection for 
the identity of any person reporting 
known or suspected child abuse or 
neglect and any other person where the 
person or agency making the 
information available finds that 
disclosure of the information would be 
likely to endanger the life or safety of 
such person;

(ix) A child named in the report or 
record alleged to have been abused or 
neglected or (as his/her representative) 
his/her guardian or guardian ad litem;

(x) An eppropriate State or local 
official responsible for administration of 
the child protective service or for 
oversight of the enabling or 
appropriating legislation, carrying out 
his or her official functions; and

(xi) A person, agency, or organization 
engaged in a bonafide research or 
evaluation project, but without 
information identifying individuals

namev' in a report or reccrd unless 
having .'hat information uiec for review 
Is essential to the research ar 
evaluation, the appropnaz itate official 
gives prir r written appnma and lhe 
child, through his/her rrresentative as 
cited in '/jragraph (i), gives perm.ssion 
to releasi the information.

(3) Noihing in this secmn shall be 
interpreted to prevent the property 
constituted authority from summarizing 
the outcome of an investigation to the 
person or official who reported the 
known or suspected instances of child 
abuBe or neglect or to affect a State's 
lows or procedures concerning the 
confidentiality of its oimmal court or its 
criminal justice system.

(4) KHS and the Comptroller Ceneral 
o f the United States or szy of their 
representatives shall have access to 
record*', as required iinart 45 CFR 74.24.
Subpart C—Discretionary Grants and 
Contract:
{1340.20 Confldentlalttr-

Al) projects and programs supported 
under the Act must hoid aii information 
related to personal facts cr 
circumstances about individuals 
Involved in those projects or programs 
confidential and shall not disclose any 
of the information in other than 
summary, statistical, or other form 
which does not identify specific 
Individuals, except in accordance with 
5 1 340.14(i).
(FR Doc. S1-114J Filed 1-n-fQ . a ei«m|
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What Elements of Ch ild  Abuse Must
Be Reported

nonaccidental X X X X X X X X X X X X X X X X X X X X x X x X X X X

negiect X X X X X X X X X X X 1 X X X X X X X X 1 X X X X X X X

sexuai abuse X X X X X X X X X X X X X X X X X X X X X X X X X X X

emotional abuse X X X X X X X X X X X X X X X X X X X

Who Must Report Y
doctors X X “ X ’ >: ~ Y ~5T “ X" X X X X X 2 X X X X X X X X X X X X 7

• social workers X X X X X X X X X X X X X 2 X X X X X X X X X X X X X

teacners X X X X X X X X X X X X X 2 X X X X X X X X X X ! X X X

law enforcement X X X X X X X X X 2 X X X X X X X X X X X

When Must Report Be Made •
I I  » im m ediate ly . P  • P rom p tly . n 1S  •  So\ n .L  •  Longer! 1 1 1 1 L 1 1 1 1 1 p L 1 1 L p 1 1 1 s 1 1 1 1 f r

To Whom Must Report Be Made
(SS  *■ Soc ia l Services. C  ■ Court, SS SS SS SS/ SS. SS I SS/ SS I SSI SS I
PO  m Law  En fo rcem en t1 PO SS PO SS PO PO PO SS SS SS SS PO SS PO SS c SS PO SS SS SS SS PO SS SS SS P(

Immunity for Good Faith Report X X X X X X X X X X X X w X X X X X X X X X X X X X X

Penalty for Not Making Report CR. CR CR-
(C R  *  C rim ina l. C l m Civil! CR CR C l CR C l CR CR CR CR CR C l c n CR CR Cl CR Cl CR CP CR C 1

Abrooation of Privileged Communication
husband X X X X X X X X X X X >

doctor X X X X X X X X >

all but attorney/client X X X X X X X X X X X - X

Photograohs and X-rays PX PX py PX PX PX PX PX PX PX ry PX

Temporary Protective Custody -
Emergency Removal X X X X X X X X X X X X X X X X X X X X X

Central Reg'Stry X X X X X X 1 X X * 5 X X X 5 X 5 X X X X 5 x  x X

Child Protection Team G X .X 6 6 6
Guardian ad Litem/Counsel X X X X X X X X X X X X X X X X X X X X X

Public Education X * X X X X x
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What Elements of Child Abuse Must 
Be Rroorted 

nonacodenta* 
neglect 
sexual abuse 
emotional abuse

Who Must Report 
doctors 
social workers 
teachers
law enforcement

W&en Must Report Be Made 
( t  ~ Im m ediate ly . P  m P rom p tly .
S  -  Soon . L m Longer!
To Whom Must Report Be Made 
(S S  m Soc ia l Services. C  •  Court.
HO -  Law  En fo rcem en t!
Immunity for Good Faith Report
Penaltv for Not Making Report 
IC R  • Crim ina l. C l * C ivil!
Abrooauon of Privileged Communication 

husband 
doctor
all but attorney/client

Photographs and X-rays

Temporary Protective Custody — 
Emergency Removal

Central Registry

C h ild  Protection Team

Guardian ad Litem/Counsel
Public Education

^ “ Neglected .-h ild "  t i d e fin ed  b u t n o t  in c lud ed  in  the req u ired  re p o r t in '  s u tu te .
* R equ ire  re ; .«runc by  ‘ ’ any p c n o n .
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' ' _ .
' LEGISLATE FREEDOM

We the undersigned citizens and voters want to see incest and sexual assualt 
separated from each other. In cases of sexual assualt there is usually one 
victim and that victim is harmed once but in cases of incest the whole family 
becomes the victim of the state and the victim" is harmed twice: once by the
molester and then again by the state. In cases of sexual assualt, not of incest, 
the victim's and the family's rights are not taken away and they are not forced 
to testify. In cases of incest it is most common that the victim's rights and 
that of the family are taken away and it is common also that the victim is 
forced to testify against a family member, andany other family member also, 
to the state's satisfaction, are forced to testify than are separated.

We further believe that incest should be regarded'as'an illness such as alcoholism 
or drug abuse. In cases of incest there should fcd a maximum two year sentence 
and mandatory counseling, and that repeat offenders of incest may then be con- . 
sidered to fall under the presumptive sentence. And considering the severity 
of individual cases, that probation with the appropriate counseling should 
be considered before a jjil sentence. A courtroom should be considered a last 
resort in many cases.

Additionally, the.family's rights or freedoms should never be violated. Family 
fiiembers"'should‘have the right to press charges and testify if they so desire, 
and to be protected when they request it. However those who don't want to press 
charges should not be forced to. Contrary to the opinion of the existing laws, 
individuals are intelligent enough to make wise decisions By.themselves concerning 
their family. Families that seek counseling should be 'able to receive such 
without the threat of jail.

Sexual assualt, child abuse or molestation are not being condoned here; it is 
the family unit that is condoned. The family unit is the most important part 
of society but the most vulnerable and abused. The family -unit must not be 
forced to destroy itself by the state forcing the family members to testify 
against eachjf̂ f̂tie seriousness of incest should not be overlooked, but neither 
should the family unit in such cases, and’ their vulnerability to actions taken 
by the state.

We would also request that all those presently serving sentences for incest have 
their cases reviewed, that family members be interviewed, the the victim's state­
ments be more seriously considered; the molesters afterwards tc be interviewed 
to decide whether a release should be considered or denied. Qualified counselors 
should have the deciding factor in whether the sentence is reduced or if release 
on probation is appropriate.

There are equal rights for blacks, women,. and even dogs; victims have equali -i .-.;c 
rights.and :sd"da .their.:families except in cases of incest. Should not the 
family unit have equal_rights in this society o r is it all going to the dogs?
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^ We Che undersigned citizens and voters want to see incest and sexual assualt 
separated from each other. In cases of sefual assualt there is usually one 
victim and that victim is harmed once but in. cases of incest the whole family 
becomes the victim of the state and the victim'is harmed twice: once by the
molester and then again by the state. In cases of sexual assualt, not of incest, 
the victim's and the family's rights are not t^ken away and they are not forced 
co testify. In cases of incest it is most common that the victim's rights and 
that of the family are taken away and it is common also that the victim is 
forced to testify against a family member, and any other family member also, 
to the state's satisfaction, are forced to testify than are separated.

We further believe that incest should be regarded-as'an illness such as alcoholism 
or drug abuse. In cases of incest there should td a maximum two year sentence 
and mandatory counseling, and that repeat offenders of incest may then be con--., 
sidered to fall under the presumptive sentence. And considering the severity 
of individual cases, that probation with the appropriate counseling should 
be considered before a jjil sentence. A courtroom should be considered a last 

* resort in many cases.

Additionally, the^family's rights or freedoms should never be violated. Family 
r.ifm6eri',sKouId'have the right to press charges and testify if they so desire, 
and to.be protected when they request it. However those who don't want to press 
chargee should not be forced to. Contrary to the opinionof the existing laws, 
individuals are intelligent enough to make wise decisions By.-themselves concerning 
their family. Families that seek counseling should be.able to receive such 
without the threat of jail.

Sexual assualt, child abuse or molestation are not being condoned here; it is 
the family unit that is condoned. The family unit is the most important part 
of society but the most vulnerable and abused. The family Hinit must not be 
forced to destroy itself by the state forcing the family members to testify 
against eachjT^ne seriousness of incest should not be overlooked, but neither 
should the family unit in such cases, and’their vulnerability to actions taken 
by the state.

We would also request that all those presently serving sentences for incest have 
their cases reviewed, that family members be interviewed, the the victim's state­
ments be more seriously considered; the molesters afterwards to be interviewed 
to decide whether a release should be considered or denied. Qualified counselors 
should have the deciding factor in whether the sentence is reduced or if release 
on probation is appropriate.

There are equal rights for blacks, vomeq, and. even, do^s; victims have equal! i ;s 
rights:aTid ̂ d: da'-thcinifamxlres except in cases of incest. Should not the 
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PREFACE

Tha following material is a limited stuoy of the subject presented. 
Considerable more research time should be given to this topic, aa 
well as various asoects of it. For instance, an enitre research paper, 
if not an entire book, could be aavoted to the similarities and 
differences of incest and r3pe. It is the intention of thi3 writer 
to continue to collect information and d3ta on this area of concern and 
to refine and "polish" it.
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what Is Incest?

Incest may be defined as any contact of a sexual nature - from 
propositioning to sexual intercourse between an adult and a child; 
when tba adult holds a position of authority over the child, e.g. 
such as between a parent, step-parent, older sibling, or other 
older relative and a child.

Extent of the Problem

Sexual exploitation of children by adults is a serious and widespread 
problem. It is generally accepted today that one out of four families 
will experience some form of intra-familial child sexual abuse.

Tor many years incest was a taboo subject. It was an embarrassing 
topic. People did not want to talk about it. However, gradually 
during the past ten years it has broken through the threshold of the 
"locked closet" where family sucrets are kept. Therapy, counseling, 
self-nelp support groups, and other forms of treatment have become 
jvjiiible. Victims, non-offending adults, and offenders are stepping 
forward in larger numbers and are beginning to talk about incest.

similarities and Differences Between Rape and Incest.

1. In most cases incest is not a violent act. ’Whereas, in many 
cjses, rape involves a physical attack.

2. In moot cases incest occurs between two relatives who have known 
each other for an extended period of time. There is often a 
strong "bonding" relationship which exists between the offender 
and the victim in an incestuous relationship. Wheraas, while 
the act of rape does not always occur between two complete 
strangers (this is a sterotype), tho offender and the victim 
are acquainted with each other prior to the sexual assault.
However, tha type of "bonding" relationship which exists in 
most incest cases, is not found to the same degree in rape.

3. Frequently, incest has occurred between relatives over an 
extended period of time. ’Wheraa3, the act of rape is most often 
a cr.e time event with a particular victim.

4. Frequently, incest victims and members of their families are 
reluctant to reveal their incestuous relationships. This is due, 
in part, to the bonding relationship which exists between the 
victim and the offender. While incest is no longer the "taboo" 
it once was, there is still a hesitation to disclose the secrets 
of this relationship. Whereas, the subject of rape, while still
a vary -ensitivo subject to discuss, is not bound by the hesitation
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of disclosure due to a bonding influence.

5. It appears that most incost victims and their families, while 
in favor of some form of punishment for offenders which may 
include incarceration, have a strong desire to seek help and that 
all family members receive treatment in form of therapy, counseling, 
and participation in self-help support groups. Whereas, it 
appears that mctet rape victims are primarily concerned that rape 
offenders receive stiff (long) jail sentences.

famixy Dynamics and Incest

Unlike most rape cases, incest, by it's very nature, has extreme complex 
involvement with family dynamics. A "typical" situation is the father/ 
daughter/mother triangle. In these cases there is often a reversal of 
roles between the mother and the daughter. The "agape" love which 
exists between a father and a daughter is extended to include a sexual 
relationship os well.

In most cases, the offender places pressure on the victim to "keep our 
secret." frequently, an offending father urges his daughter not to tell 
because if sno did it would break up the family, disolvo the marriage, 
he would be sent to jail, and he would no longer be able to financially 
:uppurt the family. These and other reasons why the daughter should not 
tell are a hoavy burden for a minor to carry on her shoulders.

'.:hen the breaking point comes and the story is told - many of the 
"warning throats" made by the offending father occur. The marriage 
faltors. Thrs father i3 removed from the home by court order. In moot 
cases, the offender faces a presumptive jail sentence. The family is 
confronted with financial hardships. When the offending "father" is 
removed F:om his home he has to set up separate living accommodations.
In mof cases, this put3 a severe strain on the family finances. When
the offender is found guilty and is sentenced to serve time in jail, his 
income is reduced to almost zero. The family is no longer able to 
depend on him for financial support*

All members of the family, but especially the victim, have emotional, 
mental, social ind personal scars that they have to try to heal. All 
members of the family are harmed by intBr-familial sexual abuse. This 
includes the siblings who were riot molested, but are part of the family.

When the incest offender is sent to jail for an extended period of
time it reduces the chance that the family will remain together as a
completa family unit. An extended period of incarceration puts a 
severe strain on a marriage.

For many w b c k s ,  months, and yeai'S, family members will search for an 
answer ta such questions as: Why did it happen to us?, What caused it?,
Why couldn't it have been prevented?, Why did my "father" do it to me?, 
and What aid I do wrong, that this occurred in my family?

2



Heavy issuas of guilt, anger, and frustration uiill need to be worked 
out by each member of the family (victim, non-offending adult, 
siblings, and offender) over an extended period of time, before 
even soma of the major questions mill even be partially answered 
and understood.

Community Based Treatment of Incest Victims and their Familios

The community based treatment model for incest victims and their 
families was started by Henry and Anna Giarretto in 1970 - 1971 
in San Dose, California.

As Henry Giarretto, a family counselor, discovered an increasing 
numoer of families involved in intrdv-familial child sexual abuse, 
hebsqan to sDecialize in the treatment of these cases. The treatment 
model which he developed takes into account the viewpoint and 
insights provided by various professionals who have significant 
contact with incest victims and their families. These persons 
include: social workers, District .Attorneys, Public Dofenders, 
police investigators, individual and family therapists, physicians, 
public health workers, and others.

In la rye measure, the integrated treatmont of chi’.d sexual abuse, as 
sat forth oy Henry and Anna Giarretto, has gained success because it 
ha3 not isolated individuals within the family, but rather tries to 
understand tneir behavior based on the matrix of interwoven personal 
relationships and the social, economic, political, religious, and 
cultural conditions which effect the family.

It is both wnolistic and interdisciplinary in its approach to help 
understand family dynamics and individual behavior. It places stong. 
emphasis on working in cooperation with child protective agencies 
(Division of Family and Youth Services), the policB (Anchorage Police 
Department), and the civil and criminal court system.

Some of the major components of the Giarretto model include:

1. Weekly "one -on-one" individual therapy/counseling sessions.

2. Weakly participation in self help support groups.

3. Participation in a Sponsors Program. Newcomers are matched 
with "older" "seasoned" members. They provide a "listening" 
ear for newcomers and are available on a 24 hour basis to 
respond to crisis calls from them.

4. A Speakers Bureau which enables "seasoned" trained members to . 
relate to other members of the public what it means to be a 
part of the integrated treatment program.
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9 .  Use of interns and volunteer professionals who co-facilitata 
solf-halp support groups. They co-load groups with "peer" 
co-facilitators who ara "seasoned" mamoers of the integrated 
treatment program. Interns, porfns3ionals and peer facilitators 
receiue specialized training prior to assuming the responsibility 
of leading gxoups.

6. Formation of Parents United chapters to halp administer and 
implement the intergrated treatment of child 3exual abuse modal. 
Each Parents United chapter may hira staff, secure office 
accommodations, adopt Dy-Laws, and is administered by a Board of 
Directors and and Advisory Board.

7. Under the Parents United "umbrella1' there are also Daughters and 
Sons United and Adult3 Molested as Children United components. 
Adults molested as children are an important part of the intcgrateo 
treatment of child sexual abuse. Many adults have nover had a 
chanca to adequately deal with tho issues of sexual abuse which 
took place in their younger years. This group enables such 
persons a chance to begin to deal with sexual abuse issues which 
havo been held back for a long poriod of time.

The community based integrated treatment of child sexual abuse 
developed by Henry and Anna Giarrotto in the early 1970's in San 
Jose, California has spread to more than 9U cities across the 
country. One of the local chapters is Located in Anchorage, Alaska.

Parents united Chao ter, Anchorage, Alaska

Begun in 1980, under the primary leadership of Ken Duff, a 
family counselor, once again an increasing number of incest 
cases was the factor which led to the establishment of a 
special treatment program for incest victims and their families.

Started and maintained as a non-profit self-help support program, 
people who enter - whether they are victims, non-offending adults, 
adults molested as children, siblings or offenders - discover they 
are not alone. A network of individual and group support is built., 
up and carried on by participants in the Sponsor Program and the 
weekly Self-Help Support Group meetings.

Following on site training in San Jose, Ca. at tho Parents United 
headquarters (which has become a national training center for the 
integrated treatment of child sexual abuse), Ken Duff and others 
began the first eight week self-help support group sessions.

The Parents United program is limited to individual and group 
solf-halp support, community education, and early intervention 
ana prevention of child sexual abuse. While, one-on-one 
ifiuividual and group therapy and counseling is conducted by
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ouch cantors as the Humans Halations Cantar and the Langdon Clinic.

The primarv goal3 and objectives of Parents United are:

1. To help break the cycle of child sexual abuse.
2. To help heal the wounds that have been caused by incest.
3. To promote early intervention and prevention of child sexual 

abuse.
4. To let individuals and families decide for themselves if they 

wish to remain as married families.
p. To enable adults molested as children, uiho have never had an 

oopurtunity to deal with their past, to do so a9 adults.

The Parants United Chapter of flnchorago is funded by the Division of 
Family and Youth Services, Department of Health and Social Servicas, 
State of Alaska ar.d the Municipality of Anchorage, Department of 
Health and Environmental Protection.

It's components include: Parents United, Daughter and Sons United, 
and .'.duit3 Molested as Children Unitod. Main programs include: 
Salf-Help Suoport Crouos, Individual Sponsorship, and a Speakers 
bureau. It is administered by a uoard of Directors and an Advisory 
QaarJ.

Parents United records reveal that in March of 1902 there mere between 
25 - 3J persons attending 4 3elf-help support groups, while in March 
of 1583 there were more than 125 participants attending 13 self-help 
supnorc groups. These groups included the following:

1. Orientation I
2. Orientation II
3. Fathai3
4. Mothorj
5. Coun_es
6. .“dulrs Molested as Children, "Survivors"
7. Spouse/Special Friend of Survivors
0. Female Teens I
9. Femalj Teens II
10. Female Pre-Toens
11. Male '-’re-Tecns/Teens
12. Sioling3
13. Hilund Mountain Correctional Center, Fathers

Some generalizations can be made about each of these groups:

1. Orientation: this self-help support group consists of both
nor-offending adult3 (in most cases wives), offenders (in most 
cases nusbands) and sometimes adult3 who wbtb molested as children. 
The fnou3 of this group is to confront the offender and to help
the :w fender recognize that ha is responsible for the incest which
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has occurred in the family. At first, fathers frequently deny 
thuir auilt. 'Jpon the completion of a full eight weeks of 
lrientu:ion, fathers move on to the Fathers self-help support 
group and tne mothers advance to a Mothers support group.

2. Fathers are frequently concerned about tho eight year 
presumtive sentence and other legal issues. Parents United, 
however, does not offer legal advice. Instead, it provides 
individual and group self-help support with a focus on working 
out frustrations, anger and guilt.

3. Mothers are seeking to reestablish their role as "mother" 
and "wife" within the family. Often these roles have Oeen 
distorted and changed when the daughter has assumed some of 
tnem. It is also difficult for the mother to actually reclaim 
her role as wife, since her husband has beon court ordered 
from the home. They also often faced with a difficult 
financial situation; trying to adequately feed and clothe 
their families, without their husband'3 full financial support. 
Come wives come to tho defense of their husbands. This 
deepens the split between the mother and the daughter. Mathers 
.ire frequently frightened by tho dissolutionmBnt of their 
marriage, family and heme if their spouse is sent to jail 
for eight years.

'.. Ccu.-lss comB together to form a Couplos group after first
completing 8 weeks of Orientation, followod by two 8 week sessions 
in the Fathers and Mothers groups. At this stage in tnoir 
relationship they are dealing with 3uch questions as: E all 
we remain married?, What does the future hold?, How m ght 
! prepare myself to be a better paront? Couples frequently 
wor.t to spend as much time together as possible, if there is 
a desire to continue their marriage, since the husband is likely 
t.o be incarcerated in tho near future.

5. Tns majority of female victims participating at present in the 
self-help support groups are between 13 to 16 year3 of age.
There are two Teen support groups. One is for newcomers. The • 
other is for those who have completed at least 8 weeks in a 
Teen i group. They are trying to cope with a lot of anger.
They frequently face the los3 of friends when they find out 
what has happened to them. This is reflected in the Daughters 
ana Sons United (DSU) motto in Anchorage, "a friend to tho and." 
One of their mo3t burning questions is: Why did ha do it to me?

6. At present, there are just a few male youth victims in their 
self-help support group. However, it is believed that this is 
just tho tip of the iceberg. It is difficult for young boys to 
admit that they have been sexually abused. Gradually, this taboo 
is also coming out of the closet.



7. frequently, a neglected and overlooked member of an ince3t
family are siblings who ere not molested, but are part of the
family. They have questions and concerns as well as those 
who mere molested. Such as: Why did this haopen to our family?, 
Why did my father do it to my sister? and What's going to happen 
to us if he has to go to Jail?

a. In response to the need to follow up on offenders when they are
incarcerated, a self-help supoort group has been formed at the 
Hiland Mountain Correctional Center, Cagle River, Ak. Some of 
tne questions men in this group asks How can I expalin to my son 
what I am doing in this place and why I can't come home?, How 
can I communicate my true feelings to my daughter and wife? and 
How can I become a contributing member of society again?

Incarceration of Incest Offenders

Effective October 1, 1982, the new Alaska Criminal Code includes an 
eight yjar presumptive sentence for first time first degree incest 
offenders. Prior to Oct. 1, 1982, the Criminal Code permitted 
Oudgos the option of imposing an alternative sentence, rather than 
a long jail sentence, for incsst offenders. An example was an 
e<tended period of probation, such as five years, plus an appropriate 
length of time spent in therapy or counseling and participation in 
self-hfijp support group meetings.

Tha initial response to the new eight year presumptive sentence 
fur first time first degree incest offenders and related parts of 
the new coda have been mixed.

The following are somB of the reactions to the new 8 year presumptive 
sentanco which effects incest offenders!

1. According to Pam Kirk, Counselor, Human Relations Cente”, 
Anchorage, 30 female victims have said they would not have 
reported their fathers had they know he u. uld face an Bight 
year jail sentence for what he ha3 done.

2. driers have said that an eight year ^entencL will help deter 
this crime.

3. It is the only way of assuring that an offender does not remolest.

4. Preliminary reports indicate there is a higher rate of denial
on the part of incest offenders, than prior to the new criminal
code. It also appears that more cases are going to trial.

5. Those tn:t turn in incest offenders, without knowledge of the -
eight year presumptive sentence, will now have to deal with this
iocw? in counseling and self-help support groups.

7



6. Tne chance to provide an effective integrated treatment of 
of child sexual abuse is greatly reduced when the offender
i.c separated from his family and sent to jail for an extended
period of time.

7. It i3 questionable, in fact, sending an offender to jail will 
actually break the cycle of child sexual abuse. What a man 
experiences and learns and jail will influence his behavior 
upon release from incarceration. Periods of long incarceration 
may have a negative effect on offender. What are the chances
that his rate of remotest may be higher having been sent to
prison for 8 years?

3. Sending an offender to jail for an 8 year sentence u/ili place 
an added hart,,hip on the offendsr's family. Incarceration 
causes both psychological and economic 3tross and burden on the 
family left behind, Incarceration of the abuser may leave the? 
family destitu‘a. When the "bread winner" is in jail members 
of his family may be forced to go on welfare.

9. Incest offenders, who are going to jail for extended p riods 
of timB, will help to compound the present overcrowded "laska 
Correctional system. In addition to the lack of appropriate 
ir.mata bed space, thero'sacost factor oi at least 328,U00 per 
inm.jtc per year, according to frank Sauser, Superintendent,
Hiland Mountain Correctional Center. *

:J. An 5 year presumptive sentence for incest offenders overlooks 
a crucial factor which is pointed out by Dr. James Harper, 
Psychologist, Langdon Clinic, Anchorage, Ak. It has not taken 
into account the fact that there are different rates of 
"rehabilitation" for each offender. Some offenders may 
satisfactorily complete their sex therapy program within 
two years, andthen have an additional 6 years of "flat" time 
to sorve.

11. It .appears that Alaska State legislators, a year ago, in an 
attempt to enforce strie tar penalties for sexual assualt 
perpetrators inadvertently placed rape and incest within the 
same criminal code without giving duo consideration to the 
significant difference in treatability of these distinctly 
different sexual offenses.

12. The author of this paper, in concluding this section, would 
like to quote from Guidos to Sentencing the Dangerous Offender. 
Council of Judges of the National Council on Crime and Deliquency, 
Lational Council on Crime and Delinquency, N.Y., N.Y. 1969, pp.
14 - 15.

"If the defendant is not dangerous but is mentally disturbed, 
the juqge should be cautious about committing him to prison.
Psnal commitment of a nonassaultive sex offender may worsen hi3 
aberration. In such a case, probation with psychiatric treatment

-‘Hoger Lang,assistant corrections director for administration, reports 
the currant amount spent r- nh prisoner i3 336,800 annually. See 
article, Anchorage D ^ 1 April 28, 1983.



or with out-patient sorvico ot a psychiatric clinic should no 
used. If no psycniatric aorvica in available, then probation 
supervision olone, by knouiedgoable ofFioors ccrpotenc to doal 
with aisturbnd offenders, should bo the proferred disposition.
The f̂ odal 'jontoncing Act providoe that no commitment shall have 
a minimum torn of parole eligibility; and, chore possiblo under 
the statute, sontcnca should not otato u minimum, A minimum 
term might conceivably bo justified if precise prodiction were a 
reality; since it ia not, tha tine of roleaao is best left to tho 
releasing authority without tha rootriction of a minimum term.
The cevLiu t.entonco inoosod on the dangeous of fonder assures 
prot.sctun of the puoiic against tho violent repeater, but 
security duos not rulo out tho penal system's noud for thorapculic 
resource* I. It is tho obligation of both tha psychiatrist cho is 
working in a penal institution and tho juflga cho is committing 
off»’.nrora to it to oxorciao leadership so that the necessary 
treatment resources bo provided,"

i;. Another quote frum tho abova mentioned sourca is ilso worthy of 
me iiu.i. psqo references ore tho some.

" : r t >■ noMi.iilv psychopath otatuc9 fail to dif foruntiato bet corn 
vijlont oni. nonviolent octs, and thuy ore usually applied to pirstnr. 
lifts hav.i committed a nonviolent act aucn as exhibitionism or 
aoccT.v with a consenting adult partner. At bast, those statutes 
are mnr i nctual and giro the public only tho illusion of protection. 
Tne Model "nntoncinq Act (MIA) uroulo ropoal the sexual psychopath 
u t.'cutes; by nmohaiirinq instead tho Uangerousness of an/ offender 
sr. a so crime n  seriously assaultive, it could provide broader 
r.rr.tr tisn ti the ccmnunity. Tho koy to tnn Mu', definition nr 
nr.girjusnes': is net oxclusivoiy a finding of "mental or emotional 
riisnrd^r” Cut rather tho findinq of a "mental or emotional 
disorder indicating a propensity toward continuing criminal' 
activity if a dr.ngornus naturo." Tho objective it: prove- .jn of 
future s.-rioua crimoo, carofulLy avnioinq use of t.hc err... m i  
prncoss ta commit to ponai institutions thoso mentally ili offenders 
unsrc aberrations are not of the ussaultivn t.pu."

deciaiv.cr d ■ can of cno Lhild Sexual Abuse Treatment Pror.r.i.-.

ini thud Sexual Abuse Trn.itnant brcgram(CSATP) begun a/ fonry Iiarrcttu 
in li'71 nas troataa mure clients then any other uingi.t agony in its field, 
Ms re than J,>uL! sexually abused chiidron and their families - in nil, ror-« 
than 12,'juu individuals - have received help from tliis program. !.:.-j3o 
clients include children roccntly molested by family members or ocher 
individuals, tha offending ana non-offending parents, adolescent uffpneers, 
and adults tuno wore moloctq,d as chiidron.

V, '■"it'.* ::•/ i :G n r y  L m r r c t t o  i n  h i s  b o o k ,  I n t e g r a t e d  f r o  i i .mnn t 0.1 f h L i d
• u a l n r<  , A fnat-ont .im l Trainlrg .•■ennui I , cicnca jnd fJuhavior 'J e rk s , 

P.siu Ait- . , I'.'dZ, p. .'h ’•recidivism rates cr<’ an indic.it''in nf th •



Child Sexual Abuse Treatment Program'3 (Parents United, San Jose, Ca.) 
success in preventing remolestatian. Despite the fact that 4 out of 5 
fathers return to live with families ana their daughters (of those served 
by Parents United, San Jose, Ca.) only three (3) repeats have been reported 
among the more than 1,500 families who have received treatment to formal 
termination. The recidivism rate to date for all client families 
(Parents United, San Jose, Ca.) is less than one percent. Vi'hile 
recidivism rates in other child sexual abuse treatment programs 
have ranged from two to twenty percent."

It must bo pointed out chat recidivism statistics aro limited to the 
available facts. Reporting can be misleading. The number of unreportod 
remolestn is an unknown figure. Considering these limitations, the 
r.SATP cf Parents United, San Jose, Ca. is very improssive.

Tho Child Sexual •tbuce Treatment Program of the Parents United Chapter, 
Tnchorace, Ak. has also producod significant positive results*. In 
the pact IB months approximately 40 offenders have progressed through 
t major portion of the self-help support groups, or have received 
these services through formal termination. Of this number there have 
not boon any known repeat molests.

3o;r.a factors Concrioutino to the Low Recid-' ;i-.m flutes for C5ATP

Tho following are some of tho factors which help an incest offend.fr
keep from remoiosting when he successfully participates in the
Parents Uni tod Child Sexual Abuse Treatment Proarum.

1. .-;nouicage that tho offerer is not alone. There are others with 
similar pruoiems.

2. Help from Self-Help Support Groups.

3. Halo from iis Sponsor, who is on call 24 hours a day.

4. Gaininq soma answers to why he committed thB incest and how
he can prevent it from happening aguin.

3. B^inq court ordered to leave hi3 home ana abiding by the no contact
order with the victim.

6. Confrontation with his non-offending spouse, adults molested as 
children, facilitators, other group memoors, and eventually with 
the victim and other siblings in the family.

7. Recognition of the seriousness of the offense.

•3. Jaininu information or parenting skills and marriage relationships.

c. Participation in all phases rf the Parents United self-help grouo program10



I.. involvement not only in tho Parents United program, but also in
individual counseling/therapy provided by tho Human Relations 
Career, Langdon Clinic or other counseling centers.

II. Help i3 net limited to incest offenders. All members of the 
f3m 1 .1 v in which incest has occurred are participants in the 
sexual jbusa treatment program.

12. Jffenders, after they have successfully completed at least 
three •! week self-help support group sessions, may be trained 
to servij ar. Co-facilitators for support groups. They may also 
serve as "sponsors" for now offenders entering tha Parents 
United program. In addition, thoy volunteer ta no part of tho 
Speaker's Bureau. This self-help volunteer aspect of the on­
going Parents United program enables offenders provide a helping 
hanc for self-help.

13. Parents United maintains follow up on offenders when thoy havo 
satisfactorily completed tho entire CSATP and aro no lcnc, .r 
court ordered to attend. Frequently, they continue their 
involvement in Parents United as a voluntunr.

Concluding .ibsevvation3

This paper has aaught to briefly examine what is incest, the extent 
of the r.rculem, similarities and differences between rapo and incest, 
fraiiv dynamics and incest, community basad treatment of incest victims
a..d their families (Giarrstta model), Parents United Chapter, Anchorage, 
incarcsratic, of incest offenders, recidivism rates of the Child Sexual 
-<ousc Treatment Program, and some factors contributing to the low 
recidivism rates for CSATP. This beginning effort needs to be followed
uo by further research on these and rolatad subjocts.

Trs writer welcomes the review and crique of this material.

A few conducing ooervation3 are focused on incarcerated incost offenders.

1. It is iroortant that the child sexual abuse treatment program
ooes i.ot end wnen an offender is sent to prison. This is a vital
part cf the total CSATP.

2. Incest offenders aro often the lowest on tho inmate scale of type 
rf offenses committed by men in incarceration. Consequently, many 
incest offenders relate in a positive way to their own solf-help 
supoort group,

3. Few corroctional center havs adequate child sexual abuse treatm&nt
programs. There are only two CSATP's in Alaska. One is at the
Lemon Creek Correctional Cantsr, Juneau and the other at the Hilcnd 
mountain Correctional Center, Lagel River. Both of these programs
art’ liT.icjd in scope and size. For instance, as of '\pril 15, 1983
chore tore 64 inmates at Hiland Mt. in need of the CSATP and only

11



17 enrolioJ in tha program.

Concluding ilecommendations

1. Incest jno ropa are not tha same. Thoy should Pa treated differently
by tne Alaska Criminal Coda.

2. Tho coda should taka into account the different rates of progress
incest offenders make in their Child Sexual Abuse Treatment Program.

3. A well structured and administered CSATP can help reduce the rate
of recidivism. J.t needs to be expanded within the major correctional 
centers within the State of Alaska. Funding for these programs needs 
to be increased.

•i. The CSATP for inmate offenders should not be limited to just incest
perpetrators, but also should invo.’ue .ill of the members of the 
family.

b. An imourtant component which needs to bo established is the self-help
supu.-.t grcuD fnr adults molosted as chiidron within major correctional
CtzOLdru •

j. An aporoveu escort program needs to be established which would enable
ininatr incest offenders a chance to periodically visit and participate 
in se;f-nulp suDpart groups outside of incarceration when they have 
earned tne privilege for such visits.

7. lhe curr.nt B year presumptive sentence for first degree incest
offenders should be reconsidered and changed. If jail timn is 
aopropriate for first degree incest offenders, the question remains 
hcj lonrj of a jail sentence? As mentioned above in ,x2,. the code 
snculr) tjke into account the different rates of progress incest 
offenders make in their CSAP. A sentence based on an offenders CSATP, 
rothor than on a predetermined presumotivo sentence, should be 
cnnsiderad. The Santa Clara Country, California criminal coda for 
incest offenders could serve as a model. It combines an initial 
short period of incarceration for first time incest offenders 
followed oy a work release program for on extended period of time 
during which tho offender participates in the CSATP.



*

v  I I  I I  i h i  ,M  \  i ■ s

I nn  I .i in. I n ' ! '  •! u  11Ini . I1. .1 , . . 1 1 i | . 
7 t .  M  IC J . I  I n  I 

I ‘i i i in n . i l  i f  poti i l . d i l i  ul h i r *h . iu d  In*
l l |UM*r.l '  l ll l l CKIIKllll f.l|N |<l| Will >1
AI .U .M  m i ;

F r a u d  n r  i i ii |u i Miii .uinli i a | * e  I n  V I
AI l . -M AVI

I i U (m i I i - I h  v H -* i t * i e i « ' « *  ?*• v h . l l g e  .<! t a p e  
• l l I V f « « | l t  !•* I . I fH * .  " I    I l l  l l l l i ' h l  I n
( i i i i in ii i i .i(u ' J . l  A I . IM d  1.151

I11H* l i t  M l l l l l . i l  mUcIIm- |.,|m  , | 1.1| ||||«  I 
lU l l l - e  V. ll It UlKII.III wil l ! I> a l l l ' g l ' d lt
i i u  n l . i l l v  i i , . f n  n  . i t .  V I  A I . I M d  1 2 2 7

I ,* . i lnl lt> nl (Ml r i l l  lot 1111111\ In
u i i i ' i i i i i n n i f i . i t u l  « l i i Id  r . i n * i  <1 I n  p . i r e o l  
n e g l i g e n c e .  I I  M . I M i )  ! « i |

S e i/u re  in di-t«*ii|I*in fiK p u rp o se  o l tom

S .  i l l  I I  §  | I I I  M i l

i . t i l l - i i ,  1.1(1 i . . h l i  r .  hi • Hol la r i . U r i i M -  , »>  
• » i i u i  n i t !  •« ( m i  . i t i  f i l l i n '  n l  k i d n a p p i n g ,
I * M  i l  I •;!*:•

* ' IlM'lil . i* dc lci iM' ir. ( i l im f i i l i i i l i  fiir
• im | i . | | | \ .  A >  A I  .IT III l i . l l i  

M u l t i p l e  i n s t a n c e s  i i f  i m c i M v  m i l l  
(• • in  • i n v o l v i n g  ^ . u i i i M l i  f i ' i i i l i i i i i  m i d  « i i i n i '  
'  I* H im  . i '  t ' o i M i l i i t i n g  i n i i l t i | i l i a m m e *  o f  
r . » | » . *  M l  A I . I M d  1 2 2 M  

VVli.it f u l l *1 I t i i l i  -  m r . ' l l s c  o f  " s e x u a l  
l i . i t i i ' i a  "  * 7  A I . I M d  I i f .A i i  

( ’u i n l i l i i t i . . i i , i l i l  v  u f  r a p e  l a w s  11m i l c i l  t o  
|>i ..It f t  i i i i i  n i l .  m a l e s  i . n l v .  !*!• A I . I C  Kil 1 2 9  

V a l i d i t y  a n d  c o n s t r u c t i o n  o f  > . | . i I i i t c  
i l i  l l l i l l i ^  f t  l i n e  i l l  i .11i i • I n  i n c l u d e  a c t i v i t y  
h . i  I n t o n . i l K  p u n i s h a b l e  a *  s o d o m y  n r  t h e  
l i k e , :» A l . I M l l i  I t m j l

Sec. 11.11.110. Sexual assault in the first decree, (a) A person 
commits the crime of sexual assault in the liis l decree if,

11» heintf any age, the defendant engages in sexual penetration with 
another person without consent of that person;

f i t  heing any age, the defendant attempts lo engage in sexual 
penetration with another person without consent of that person and 
causes serious physical injury to that person; 

t : i i  / / t V / v a / c d .  8 10 ch 78 SLA 108:11 
I I I  / / iV /X M /<•</. Ns 10 th  78 SLA  108:1.1
d i )  Sexual assault in lhe first degree is an unclassified felony and is 

punishable as provided in AS 12.55. t$ 3 ch Ififi SI.A 1078; am $ 8 ch 
102 SLA 1080; am $ 0 ch I Id SLA 1082; am $ 10 ch 78 SLA 19831

( ' i o n s  r e f e r e n c e s ,  l*'**l rNldclire <il tiii«‘l.i>-lilt'd felony .mil i.s punish.ihlc a*»
I*.i i >e.Mi,i| Miinlml m  Inal* ol scm i.iI provided h i A S  111 5 5 "  f u r  "a class A  felony"
.• • .m i l Hi . l i e  i | i ( ; | e e  o r  , i l l e l l l | i l  I'M 0 1 1 1 1 1 1 11 .it I lie  end  o f sub sec tion  I lit.
•• V i l . i l  , 1 - . m i l  i n  .111 \ d e g r e e .  M  f  A S  I l i e  l ! l h . ' |  . I i n e l i d l l i e l i t  I  c |  t e a  l e d  p a i n -
l - l » o | . ,  g i a p h s  t l i f e l l  1 1 1  n l M i l i s e i ' l l o l i  1 ( 0

l i l f e i ' l  o f  n m i n i l m t i i l s .  T h e  l O . s o  L e g i s l a t i v e  h i s t o r y  r e p o r t s .  F 01 .1 
n i i i e n d i i H  n l  i n - i  1I 1 d  " m  . m l ' .  i i o I i i m "  n p m i  o n  C h a p t e r  102, S I . A  I UNO i l K ’S
f . n i x  • 01 e n r o i u . i g c *  ,1 p f i M i i i  111. I n  I I r s . S | l  A l l * .  > e e  I! »m« i S e n a t e  . I011111. i l
\ f . n *  n l  a g i  In I ' l i g o g c  I I I  > e \ u , d  S t l p p l e i i i e n l .  N o  I I M a y  29. f i l h O . m  I9HII 
p f i i f i i  i i i i . t i  n  a l l  h i  ••i i i ,  1 ( . i i  o n  i f ,11 l i e  l l i . n - i  . l o i i i t i n l  S u p p l e m e n t .  N o  7 9 ,  M . i v  
• l i d  o |  p u . i g i a p h  « !• h i  u h - M l i o l i  011 2 K ,  | ' .H O

H i e  1 9 * 2  . m i e n d i i i e i i l  * n l i  I d o t ' - d  . i n

\ l  H I S  in I I I  V I S I O N S
I 1 n  in 1 i l  ♦ n o  • • 1 > • a  m. ,
II l t >  Mo • 1 I -

\  l . . o . i » l t >
I i  V« • 1.1 1 >11 1 ».tt I*. . |.M.

I 1.1 . M U M  1 ON*.||)| |( M  (ON ' V  2i.J 'I II. No 1.v in  1, m il I* J d l i ’JI
p H  (1

III >l 01 \ n | i n - a  i|< j*»• r  • i'm i. iI  i - - , io l  1 1 m e  t i l  i l l i n n . 11 it \ In m i l .  1 i.< | .m  «■%l Own • 1 m . . , , * 1.,, t i', 1 11 ip 1 ii ,

c M l) )|(l C l t l M I N . M  L \ u vj ll 11 ,||ll

m u s t  p i o v e  l l i . i l  l l ;  * ‘ n l  f c tm .v in g ly  
e n g a g e d  111 m- K r c N i i r s c  am i
t c c k l c s > l >  d i s r e c * " a e < .  m . i  V i f t H i t ' s  J j u l k  o f  
M i n - e i i l  t V ' t H l r u e d  i i i  l i l t s  w a y .  t h e i d n l u t e  
d . . e i  t i n t  p n m s l i  l » . i r n d ( ^ . >  l O l i d u c i  a n '  i >  
n e i i h e r  v a y t t e  n o r  OVerlini .ul U e y r u d i H  V 
S l a t e , ( * l  A p (  1 l ) ( i  N o  : » t i * J l F i l e » V * »  t iH IK I t .  
I»04 1* - d  R2 \ 119s : I »

l A i n s t n n n c  t h e  U e v i s e d  ( a n l e  a n d  t h e  
c o n c u r r e n t  u n i c n & u i c n l M  g n v e r n i t i t ;  s e n *  
t e n r e >  l o K c l l n r  i i u i u a t e . * >  t h a t  t h e  l i ' c i d a *  
h i r e  h a s  n o t  t r i a l  i n i u t l l y  f a i l e d  t o  
i l i > t  m ^ t i t s l i  I > e l  w e e n  d e g r e e s  ( i f  c u l p a h i h t > ;  
a n d  t h e  | H * n a l t y  p r o v i s i o n s  o f  l h e  s e x u a l  
o | l e i i > e . s  p r o v i s i n n . s  o f  l h e  U e v i s e d  C o d e  d i d  
n o t  s u h j t s  i  d e f e n d a n t  t o  c r u e l  a n d  u n u s u a l  
p u n i s h m e n t  o r  d e n y  l i n n  s u b s t a n t i v e  d u e  
p r o c e s s  o r  l h e  e q u a l  p r o t e c t i o n  o f  t h e  l a w s  
U e y n o l d s  \ S t a l e ,  C l  A p p  U p  N o .  2 0 2  
( F i l e  N o  b d U O * .  0 0 1  P  J d  0 2 1  1 l s lM 3 » .

C a t e g . i r i e a  e o n s l i l u t e  s n m c  n l f e i i . s e .
A i l  o f  t h ;  c a t e g o r i e s  c o n t a i n e d  w i d u n  

t h e  d e f i n i t i o n  o f  s e x u a l  a s s a u l t  i n  t h e  f i r s t  
d e g r e e  u n d e r  s i i h s e c t i o n  f i i H O  t h r o u g h  
«.*tM-l 1 o f  t h i s  s e c t i o n ,  c o n s t i t u t e  t h e  s a m e  
o f f e n s e  f o r  l e g a l  , ' i i r | * o s e s .  d u n e h y  v .  S t a t e ,  
C l .  A p p  O p .  N o  7 2  i h  • N o .  A l i lM i i .  ( i l l  
I * . 2 d o ' J - f  1 I U N 2 » .  m o d i f i e d  n . i  o t h e r g i n u n d s  
a n d  a i l ' d  o n  r e h e a r i n g .  C t  A p p .  O p .  N o .  
2 5 9  ' F i l e  N o  5 ( i ( M h ,  < i ( i f i  P . 2 d  A 0  1 I f l H . i l .

A n d  n o n e  I s  m o r e  s e r i o u s  t h a n  
o t h e r s .  N o t h i n g  c o n t a i n e d  i n  t h e  s t a t u  
l o r y  l a n g u a g e  o f  I h i s  s e e l  i n t i  n r  t h e  l e g i s l a ­
t i v e  h i s t o r y *  o f  t h e  p r o v i s i o n  s u g g e s t s  t h a t  
t h e  t y p e  o f  c o u d u e l  l i s t e d  i n  a n y  o n e  o f  
s u b s e c t i o n  i n f s  l o u r  p a r a g r a p h s  w a s  
m e a n t  t o  l i e  i n h e r e n t l y  m o r e  s e r i o u s  t h a n  
a n y  o f  t h e  o t h e r s .  T o  t h e  c o n t r a r y ,  ( l i e  
g r o u p i n g  o f  t h e s e  f o u r  s e p a r a t e  s e t s  o f  c o n ­
d u i t  t o g e t h e r  u n d e r  t h e  s a m e  c r i m i n a l  
h e a d i n g ,  w i t h  i d e n t i c a l  c l a s s i f i c a t i o n s  a s  
c l a s s  A  f e l o n i e s ,  i s  a  f o r c e f u l  i n d i c a t i o n  o l '  
t h e  l e g i s l a t u r e ' s  c o i u ' h i s i o n  t h a t  a l l  f o t u  
p a r a g r a p h s  w e r e  m e a n t  l o  h e  v i e w e d  a s  
i n v o l v i n g  e q u a l l y  s e r i o u s  c o n d u c t .  . I t m e h x  
\  S t a t e .  C l .  A p p  O p  N o .  7 2  I F i l e  N o .  
At  a  I; • >, ( i l l  P  2 d  M 2 ;  I t l ! ) M 2 i .  m o d i f i e d  o n  
o t h e r  g r o u n d s  a n d  a i l ' d  o n  r e h e a r i n g .  C t .  
A p p  < >|* N o  2 5 9 1 F i l e  N o  f i l i lM 'n .  I » ( i 5  P  2 d  
Ul  i I 9 M . I i .

S u h  i e e i i o n  t a n  I » i s  i i l i i n  l o  t h e  
l  o m m o i i  l a w  i l e l i u i t i o i i  o l  r a p e  - I n i .  I*>
\ S l a t '  C l  A p p  O p  N m  7 2  « l  l i e  N o  
. a i m * ' ,  f i l l  P  2. *.  M 2  A « I 9 M 2 * .  U i o i i i l i i d  o i l  
" l l a  1 g i o i i i i d s  a n d  a l l ' l l  m i  l e h e a r i i i g ,  C t  
\ p p  * » p  N o  2 a ! H  F i l e  N o  A l i o t i i .  I i l i a  p  *2d 
t i l  11'l* (1

M e n t a l  s t a t e  r e q u i r e d  u n d e r  t a l i  1 1.
I a i  I. o f Y o i i . i  u l  i s  a  ' s i i i i o i i i i d i n g  i  i i c u i i i

s t a n c e "  w h i c h  l e q i i i n - . -  a  • - m p l e u i e i i l a r y  
n .  n t a l  s e . i l e  a -  w i  II a ^  •• if iu t  l o  e o i i d i  
l u t e  a  c r i m e  K e y u o l i P  i t a t e .  C l  A p p  
o p  N o  2 5 2  • F i l e  N o  *. s . i d i .  t i l i  I P  2 d  « » 2 I  11 9 H . i i

N o . - ;h  c i I i c  m e d i a l  . d a l e  i s  m e n t i o n e d  i l l  
s i i h s e v ' . t o n  • i ' - l  * ; * i  t i n s  s e c t i o n  g o v e r n i n g  
t h e  M i r i o u r a l i n g  c i r c u m . s l i i n c e  o f  
" c o n s e n t " ;  * '  l e f . u j ,  t h e  s t a l e  u u i s t  p r o v e  
d i a l  l h e  d i T e n d . a n t  a c t e d  " r e c k l e s s l y "  
r e g a r d i n g  \ i s  p u t a t i v e  v i c t i m ’s  l a c k  o l  
c o n s e n t .  K .  j M o l d s  v  S t a l e ,  C t .  A p p  U p .  
N o  2 ( 1 2  » F i l e  N o .  t i N IM U . ( T i l  I *  2 d  0 2 1
U 9 h ; i ».

A t t e m p t e d  s e x u a l  a s s a u l t  i n  t h e  f i r s t  
d e g r e e  a n d  s e x u a l  a s s a u l t  i n  t h e  s o ­
u n d  d e g r e e  a r e  c l o s e l y  r e l a t e d ,  s i n .  1 
s e x u a l  p e n e t r a t i o n  i n v o l v e s  s e x u a l  c o n t a c t  
a n d  h u l k  ’ ' ( T e n s e s  p r o c e e d  o n  .1 I  ( o n  t r y  o f  
c o e r c e d  n > * V i U  N i c h o l s m ,  v  S t a l e .  ( ' I  
A p p  O p  N » ,  p t . ’f  * F i l e  N o  ( i l 9 2 i ,  (>5 f>  I *  2 d  
1 2 0 9  1 C . tH 2 i .

C o n s t i t i i t i o n a l i t y  o f  c o n v i c t i o n  f o r  
s i m i l a r  o f f e n s e .  W h e r e  d e f e n d a n t  w a s  
c h a r g e d  w i t h  a t t e m p t e d  s e x u a l  a s s a u l t  m  
t h e  f i r s t  d e g r e e ,  h e  w a s  I h e i e l i y  a s s u i m - d  
l o  h a v e  n o t i c e  t h a t  l i e  m i g h t  h e  c o n v i c t e d  
o f  s e c o n d - d e g r e e  s e x u a l  a s s a u l t  b e c a u s e  o f  
t h e  s i m i l a r i t i e s  i n  t h e  e l e m e n t s  o l  t h e  t w o  
o l l ' f i i s e s .  a n d  I l l s  c o n v i c t i o n  l o r  t h e  l a t t e r  
o t f e i i M *  d i d  n o t  v i o l a t e  d u e  p r o c e s s .  
N u h i d s o u  v .  S t a t e .  C l  A p p  t i p  N o  1 9 . 1  
( F i l e  N e  t i l 9 2 1,  (i.r»(» P . 2 d  1 2 0 9  ( I 9 M 2 * .

S u f f i c i e n t  e v i r b ’ i i c e  o f  a t t e m p t e d  
a s s a u l t .  A  j u r y  c o u l d  r e a s n n o h l y  i n f e r  
t h a t  d e f e n d a n t ' s  e n t i  l i n g  i d  v i c t i m ’s  l i e d  
n a k e d  u i h ) u n i n v i t e d  a n d  f o n d l i n g  h e r  
l i r e a s l s  w e r e  " s i i h s t a u l i a l  s t e p s "  t o w a r d  
t h e  c o m m i s s i o n  o f  s e x u a l  a s s a u l t  i n  t h e  
f i r s t  d e g r c v  m i  a s  t o  p r o v i d e  s u f f i c i e n t  e v i ­
d e n c e  o f  a t t e m p t e d  a s s a u l t  N i c h o l s o n  v  
S t  i l c . f t  A ( » | >  O p  N o ,  1 9 0 ( F i l e N o  0 1 9 2 * .  
( C . l i  i *  2 d  1 2 0 9  • 1 9 8 2 i

I n s t r u c t i o n s .  —  T h e  t r i a l  c o u r t  d i d  m i l  
i* i m i u i l  p l a i n  e r r o r  i n  f a d i n g  t o  • q v r i f i c n l l . v  
i n s t i n c t  t '  e  j u r y  l l i a t  d e f e n d a u t  h a d  t o  
r e c k l e s s  I n d i s r e g a r d  a  > u h > t u n l i a l  r i s k  
t h a t  t h e  v i c t i m  d i d  n o t  c o a . - e n t  m  i n t e r  
c o u r s e  h e f o r e  h e  c o u l d  h e  r o l i v i e l e d  o f  
f i i s h d e g i e e  s e x u a l  a s s a u l t .  U e y n o l d s  v  
S t a l e .  C (  A p p  U p  N o  2 0 2 1 F i l e  N o  t i H I l l l i ,  
l i t !  I P  2 d  0 2 1  « P . H . I i

l i i s l r i i c l i o n s  o n  l e . H M ' r  i n e l t n l e d  o f ­
f e n s e s .  I n  .1 p i o M T i i t  a m  o f  f i i - d - d e g r e e  
s i - M i a l  a s N t l i l l  w b e i .  t h e  i m d i s p u l e d  e v i ­
d e n c e  n o  h i d i n g  d e l .  h d a i g  '  t e s l u i i o n v  
e - l a l d i - ' h  m - v u . i I  p e i n  l r a l i o u .  t h e t e  nn. i * t o *  
d o t  v I "  H i s t  M i l  I o n  a t t e m p t e d  M ’X n a l  
p e i i i ' t i a l i u l i  01 l o i c i h l e  - e x i i a l  l o n t . i c l



D 11.41.410 A l a s k a  L’t a t u t k s § 11.41.410
Hartley v. Stale, Cl App. Op. No I fill I Vile 
No 57371, 653 I'.itl 1(152 i 19821

The 10-year presumptive term  fo r 
first-degree sexual assault under lhe 
provisions o f AS I2.5fi l25u.-I was meant 
by the legislature to he appropriate in the 
majority o f cases, which are those cases 
involving conduct that is characteristic of 
the ofense o f rape and that full into the 
middle-ground between the most serious 
and least serious extremes for the offense, 
and it must he recognized that this 
presumptive term takes into account the 
high potential for the use o f violence and 
the likelihood o f some physical injury in 
the first-degree sexual assaults fulling 
within the definition o f subsection (a l l l lu f  
this section. Jun.cby v. State, C l. App. Op. 
No. 72 (Kile No. 560GI. 611 l*.2d 823 
119821, modified un other grounds and ufTd 
on rehearing, Ct. App. Op. No. 259 (Kile 
No. 5606), 665 I*.2d 30 119831.

Sentence upheld . — See Reynolds v. 
State, Ct. App. Op. No. 2 621 Kile No. 68901, 
603 P 2d 621 119831.

Where record supported finding that 
defendant was the leader o f a group of 
three or more persons who participated in 
offense of sexual assault in the first 
degree, such evidence, combined with con­
sideration o f prior, sim ilar actions and of 
defendant's nppnicnl lack o f remorse, 
warranted imposition o f eight-year sen­
tence. Willard v. Stale, C l. App. Op. No. 
210 (Kile No. 62851, 662 P 2d 971 (19831.

Sentence o f III years imprisonment, 
with eight suspended, was not excessive 
for conviction o f attempted sexual assault 
in first degree. Van flatten v. S late, Ct. 
App Op No. 269 iKilo No. 58771, I* 2d 

(19831.
Senlenec fu r attempted sexual 

ussauUnm l bu rg la ry  held excessive. - 
See I I u iis c i i V. Stale. Ct. App. Op. N o. 218 
(Kile No 6965), 657 P.2d 862 (19831.

Applied in Ntikupiguk v Stale, Cl. 
App Op No. 90 I Kile No. 58201. 615 P 2d 
215 ll')8 2 l; Sevmore v. Slate, f t  App Op, 
No Itlli I Kile No. 69951. 655 I* 2d 786 
119826 Howard v. .Stale, f t  App. Op No. 
260 I Kile Nos 6027. 61231, 661 P 2d 603 
119831

Stilled in Horn v. Stale, Cl App t Ip. No. 
II I Kile No. 511951. 633 p. 2(1 1021 119811; 
IVeCook v,.Stole, f t  App. Op. No. 1781 Kile 
No 66301,655 P 2d l.'ION 119821; Tuznili v. 
Slate, f t .  App lip  No 19 5 1 Kile No, 69511, 
655 P 2d 788 (19921

f i le d  in Stores v Slate. Sup ft .O p . No. 
2252 lKile f.' i 35951. 625 P 2d 820 119801; 
.Stale v .bn e I),.,-. Cl App Op N" I'*.1

Kogunnluk v. Stale. Ct App. l)p . No. 176 
i Kile No. 65311, 655 P 2d 339 (19821; 
Kiburl v. State, C l App Op. No I8 5 ll' i le  
No. 62-141, 656 P.2d 1199 11982); Eckcr v. 
Stale, C l. App. Op. No. 1901 Kile No. 67261, 
65G P 2d 577 119821; Nukapigak v Stale, 
Hup Cl. Op. No. 2667 (Kile No 58201,
I' 2d 11983).

II. FORM ER I,AW.
A. Genera lly .

Kd ilor'a notes. — The cases cited in the 
note below were decided under former AS 
11 15.120 and 11.15.130.

Forc ib le rape ranks among the most 
serious crimes. Newson v. State, Sup. Ct. 
Op. No. 1136 (File No. 2189), 533 P.2d 904
11975); State v. Lancaster, Sup. Ct.Op. No. 
1247 (Kite No. 25711,550 P.2d 1257 (1976); 
Stale v. Wnssilie, Sup. Ct. Op. No. 1630 
(File No. 3691), 578 P.2d 97111978); Alivik 
v. State. Sup. C l. Op No. 2123 I File No. 
4556), 613 P.2d 1252 (19801.

The reason such a crime us forcib le 
rape is most serious is because it 
amounts to a desecration o f the victim's 
person which is a vital part of her sanctity 
und dignity us a human being. Gordon v. 
State,Sup. Ct.Op. No. 831 (File No. 1535), 
501 P.2d 772 (19721; Torres v. Stale, Sup. 
Ct. Op No. 1031 (File No. 1951), 521 P,2d 
3 8 6 11974); Antes v. Slate, Sup. Ct. Op. No.
1137 iKile No. 21451, 533 I'.2d 246, 
modified on rehearing on other grounds, 
537 P.2d 1116 (19751; Newsom v. Slate, 
Sup. Ct. Op. No. 113S (File No. 2189), 533 
P.2d 901 11975); Stale v, Luncuster, Sup. 
Ct. Op. No. 1217 (File No. 2571). 550 P.2d 
1257 119761. Uordcwick v. Stale, Sup. Cl. 
Op. No. 1500 (File No. 3341), 569 P.2d 184 
119771; Stale v. Wnssilie, Hup. Ct. Op. No. 
1(1301 Kile No. 36911, 578 P.2d 971 (19781.

Definition o f rupe under fu riner law. 
— SukinnlTv. United Stales, 283 K. 38 (9th 
Cir. 1922).

C rim inal intent was rct|uired fo r 
conviction o f stntu tory rupe. — See 
Stale v. Guest. Sup. Ct. Op. No. 1709 IKilo 
No. 353.'H. 583 P.2d 836 (19781.

Although former AS 11.15.121) was 
-•ili-iit as to any reipiirement of intent, the 
requirement o f criminal intent was 
ililerred Stale v. Guest. Sup. Ct. Op No. 
171)!) I File No. 35331, 583 P.2d 836 1)978).

Hope is a general intent crime, ami all 
that is required for a conviction is proof o f 
lhe .-iiluntary commission o f the 
prohibited act Walker v. Stale. Sup. Ct. 
Op No •1670 iK ill-N il 192 I t ,  OV* C ‘M mm
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Iw-sser included offense. — The 

Alusku statutes do nut proscribe 
fornication, and therefore, it could not be 
considered an ofTense o f a lesser degree to 
statutory rope. State v. Guest, Sup. C l. Op. 
No. 1709 (File No. 35331, 583 P.2d 836 
119781; Tooknk v. Slate, Ct. App. Op. No. 
168 (Kile No. 4656), 648 P.2d 1018 (1982).

The offense o f assault with intern to 
commit rape is a lesser included offense to 
rape. Tuckfield v. State, Sup. Ct. Op. No. 
2266 (F ileN o .4569),621 P 2d 1350(1981).

Attempt. —  Every elemcnL of an 
ottcmpl is comprised in an assault with 
intent to commiL the ofTense o f rape. 
SokinofT v. United slates, 283 F. 38 (9lh 
Cir. 1922).

Separate crimes. — Rape, assault with 
a dangerous weapon, and kidnupping were 
separate crimes with separate elements. 
Imcy v. State, sup. Ct. Op. No. 2039 (File 
No. 37411, 608 P.2d 19(1980).

Separate sentences were called for 
where defendant's conduct in kidnupping 
und raping his victim und assaulting her 
with a deadly weapor constituted the com­
mission o f three distinct offenses, euch of 
whi'-'i violated u different societal interest. 
Stute v. Occhipinti, Sup. Ct. Op. No. 1405 
(File No. 3084), 562 P.2d 348 (1977).

I). Age o f Consent.
Female under age o f  consent Is In 

law  incupnble o f  consent. — The crime 
of rape is commited upon u female under 
the age of consent with or without her 
consent since she is in luw incapable of 
consent. Torres v. S lule, Sup. Ct. Op. No. 
1031 (File No. 1951), 521 I ’ 2d 386 (19741.

Thus, it is not nccessnry to establish 
her consent as un essential element o f 
the crime, Torres v. Stale, Sup. C l. Op. No. 
1031 (File No. 19511,521 P.2d 386 (1974).

Indictment need not allege consent 
o f female under age o f  consent. — An 
indictment for rape of a g irl under the ago 
o f consent is not insufficient because it 
fails to ullege that (lie ucl was dune with 
her consent. Culhdmn v. United Stoics, 
240 F. 683 (9lh Gir. 1917); Rose v. United 
Stales, 240 F. 085 tilth Cir. 19178

Defense o f reasonab le m istake o f 
ugc. — A charge of statutory rape was 
defensible where un lamest und reasonable 
mislakc of fuel as to the victim's ogc was 
shown. Stute v. Guest, Sup. ‘ '1. Op. No. 
1709 I File No. 35331,583 l\2<f 836 11978).

The charge o f statutory rupe wus legally 
(insupportable unless a defense of reason­
able mistake o f age was allowed. To refuse

criminal liability without any criininul 
mental element. State v. Guest, Sup. Ct. 
Op. No. 1709 (File No. 35331,583 P.2d 836 
(19788

While, where an ofiender wus uwnre he 
was committing un act o f fornication, a 
mistake o f fuel did not serve as a complete 
defense, it should have served to reduce 
the offense to that which the offender 
would have been guilty o f had he not been 
mistuken. Stale v. Guest, Sup. Cl. Op. No. 
1709 (File No. 3533), 583 P.2d 836 (1978).

Under former AS 11.15.120, i f  un 
accused had a reasonable belief that the 
person with whom he hud sexual inter­
course was 16 years o f age or older, he 
could nut have been convicted o f statutory 
rape. If, however, lie did not have a reason­
able belief that the victim was 18 years of 
age or older, he could still have been crim­
inally liable for contribution lo  the delin­
quency of a minor. State v. Guest, Sup. Cl. 
Op. No. 1709 (File No. 35331,683 P.2d 836 
(19788

F o r upproved instruction on consent 
o f female underage o f consent, see Hose 
v. United Slates, 240 F. 685 (9th Cir. 
1917).

C. P rocedure.
Indictment charg ing attempted rape 

and citing on ly the rape statute held 
sufficient. —  See Stale V. Thomas, Sup. 
Ct. Op. No. 1077 (File No. 2234), 525 P.2d 
1092(19741.

Churging defendant w ilh the crime 
o f  n iu r(le r committed "in the attempt 
lo  perpetrate a rape " fails to allege the 
separate crime o f rape with sufficient 
clarity to support a conviction. Alto v. 
Stole, Sup. Ct. Op. No. 1443 (File No. 
23391, 565 P.2d 492(19778

Severance o f counts involving v a r­
ious victims. — Where defendant was 
prosecuted on multiple counts o f unlawful 
entry with intent lo rape, rape, assault, 
und hurglury, involving various victims, 
the tria l court did not err in denying sever­
ance of the counts since evidence 
regarding the attack on each o f the alleged 
victims woe. J have been admissible in the 
trial o f each i f  ‘.h i other charge f  the 
charges had been separately tried. Nix v. 
Slate, ct. App. Op. No 1571 Kile No. 5841), 
653 I '.2d 1093(19828

Characte r evidence. — See Freeman 
v. Stale, Sup. Ct Op. No. 703 (File No. 
10408 486 I* 2d 967 119718

Questioning victim's credib ility. — 
While a defendant could properly seek lu 
question the victim's n  edibility. the estate


