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STATE OF ALASKA 1985 LEGISLATIVE SESSION

FISCAL NOTE

* Revision Date:
REQUEST FISCAL DETAIL
Bill/Resolution No.: HB 27 Agency AfTectcd: Public Safety
Title: Failure to Adequately Program Category Affected:

Maintain Animals Administration of Justice
Sponsor: Rep. M_M, Miller BKU, Program or Subprogram(s) Affected:
Requestor: H. Judiciary Alaska State Troopers

Date of Request: 1-23-85

EXPENDITURES/REVENUES: (Thousands of Dollars!
FY aS$ FY bb Fy tiV FY 88 FY 89 FY 90

OPERATING
IU'J PtiSUNAL SERVICES

200 TRAVEL

300 CONTRACTUAL

*00 SUPPLIES

500 EQUIPMENT

6800 LAND & STRUCTURES
700 CRANTS, CLAIMS
300 MISCELLANEOUS
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[ CAPITAL | [ 1 - | i j
I REVENUE | I | | I [

FUNDING: (Thousands of Dollars)

-it.lic.Kni_ 1-uiiG

FEDERAL FUNDS

DTHER

TOTAL -U- ~O.. Tl 0- 0- S0-

POSITIONS:
rULL-i lITt

' ART-TIME
TEMPORARY

ANALYSIS: Attach a separate page if necessary

Prepared By: paul Conner Phone: 465-4338
Division: Administrative Services , Date: 1-23-85
Approved by, Commissioner: I7 Date:
Agency: ht* Pub lie Safety \

i 7lr

Distribution (by Agency preparing fiscal note):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ies) 7/1/84



S".ATE OF ALASKA 1S85"LEGISLATIVE SESSION
u FISCAL NOTE

**

Revision Date:

REQUEST FISCAL DETAIL

Bill/Resolution No.: HB 27 Agency Afrecied: Department of Law

Title: "An Act relating to failure Program Category Affected:
Administration of Justice

Sponsor: Repr. M. M. M iller BRU, Program or Subprogram(s) Affected:
Requestor: House Judiciary Prosecution
Date of Request: 1/16/85

EXPENDITURES/REVEI iUES: (Thousands of Dollars)

FY 85 FY 86 i FYy 87 | FY 88 | FY 89 | FY 90
OPERATING I I 1 1

i00 rtRSDi.AL SERVICES I I 1

200 TRAVEL
1 1 1

300 CONTRACTUAL 1 1 I I
ml00 SUPPLIES 1 1 1 1
000 EQUIPMENT 3 1 1 1
500 LAND & STRUCTURES 1 1
700 CRANTS, CLAIMS 1 1 1 1
300 MISCELLANEOUS I I j 1

TOTAL OPERATING —\i— FRC N RSN N RO O—
] UE | 1 1 1 1 1 1
F _uJNG: (Thousands of Dollars)

mjCl<cnnL rUiISU RSN =R -C_ e -0- -c- -0 -
FEDERAL FUNDS 1 1

OTHER 7 t i

TOTAL 1 i

POSITIONS:

rULL-1IHt NS —o_ -0- | -0- [ -0- -0-
=ART-TIHE 1 . 1 1

TEMPORARY 1 1. 1 1

ANALYSIS: Attach a separate page if necessary
This Dill amends AS 11.61.140(2) to provide that a person commits the crime

of cruelty to animals if the person recklessly neglects to provide a confined
animal with a sufficient quantity of good and wholesome food and water. Although
enactment of this bill may result in some additional prosecutions, the Department
of Law does not believe that their number will have a significant fiscal impact.

RIUI-A,

Prepared By: Richard 1. Peguelr, Director Phone: N65-3672
Division: Administrative Services Date: 1/22/85
Approved by Commissioner: NormanMC. Gorsuch Date: 1/22/85

Agency: Department of Law

Distribution (by Agency preparing fiscal note):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ies) . 7/1/84



DEPARTMENT OF LAW PROPOSED CS FOR SECTION 2 OF HB 27

Sec. 2. AS 12.55.015 1is amended by adding a new subsection to
read:

(e) A court, in 1imposing sentence on a defendant convicted of
cruelty to animals or promoting an exhibition of fighting animals,
may, in addition to any other sentence allowed by law, order the
defendant to forfeit any rights in the animal and to make restitution,
as allowed wunder AS 12.55.045, for the vreasonable <costs incurred
before conviction by a person or agency caring for the annual. When a
court orders a defendant®s rights 1in an animal to be forfeited, the
court may further order that those rights be given over to an appro-—
priate person or agency demonstrating a willingness to accept and care
for the animal or to the state or an appropriate animal care agency
for further disposition 1in accordance with accepted practices for
humane treatment of animals. This subsection does not limit the right
of the person or agency to whom the defendant®s rights are granted to
resell or otherwise make disposition of the animal. A transfer of

rights under this subsection constitutes a transfer of ownership.
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Cross references. — For ofTenses
relating to ,-ontrolled substances, see AS
11.71 010— 11.71.080.

Effect of amendments. — The 1980
amendment rewrote paragraph (3) of sub-
section (b).

The 1982 amendment, added subsection

(d).

Legislative history reports. — For
report on ch. 102, SLA 1980 (HCS CSSB
511), see 1980 Senate Journal Supple-
ment, No, 44, (May 29, 1980) or 1980
House Journal Supplement, No. 79, (May
29, 1980).

NOTES TO DECISIONS

There is no authority which would
sanction the expansion of the superior
court’s jurisdiction to pass sentence
into a realm of review and modification
which is statutorily vested in either the
supreme court or the executive branch of
government. Therefore, the superior court
lacks jurisdiction to review its own sen-
tence, after it has entered a judgment on
the matter, more tuan 60 days after it has
imposed sentence. Davenport v. State,
Sup. Ct. Op. No. 1212 (File No. 2202), 543
P.2d 1204 (1975); Szeratics v. State, Sup.
Ct. Op. No. 1525 (File No. 3390), 572 P.2d
63 (1977).

Test to be wused in determining
whether multiple offenses can be pun-
ished separately. — See State .
O 'chipinti, Sup. Ct. Op. No. 1405 (File No.
3C84), 562 P.2d 348 (1977).

leaparate sentences were called for
where defendant’s conduct in kidnapping
and raping his victim and assaulting her

with a deadly weapon constituted the com-
mission of three di. ".inct ofTenses, each of
which violated a dil fe rent societal interest.
State v. Occhipinti, Sup. Ct. Op. No. 1405
(File No. 3084), 562 P.2d 348 (1977).

Applied in Austin v. State, Ct. App. Op.
No. 18 (File No. 5341), 627 P.2d 657
(1981).

Quoted in Leuch v. State, Sup. Ct. Op.
No. 2419 (File No. 5255), 633 P.2d 1006
(1981).

Stated in Kimbrell v. State, Ct, App.
Op. No. 101 (File No. 5944), 647 P.2d 618
(1982); Erhart v. State, Ct. App. Op. No.
185 (File No. 6244), 656 P.2d 1199 (1982).

Cited in Whittlesey v, State, Sup. Ct.
Op. No. 2231 (File No. 5155), 626 P.2d
1066 (1980); Junebv v. State, Ct. App. Op.
No. 72 (File Nt 5606). 641 P.2d 823
(1982); Lacquement v. State, Ct. App. Op.
No. 85 (File No. 5741), 644 P.2d 856
(1982).

Sec. 12.55.020. EnforCingjudgment to pay MONEY. [Repealed, § 21
ch 166 SLA 1978. For present provisions, see AS 12.55.025(f), AS
12.55.035(a), (d) and AS 12.55.051.]
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Fdwards
1/21/85 /
Original sponsors: M.M.Miller, Goll,
Grussendorf and Duncan
IN THE HOUSE BY THE JUDICIARY COMMITTEE

(  FOR HOUSE BILL NO. 27 (Judiciary)
IN L LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitleJ* An Act relating to failure to adequately maintain

animals, forfeiture of 1inadequately maintained ani—
mals, and protection from liability for persons
aiding such animals.™

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section I. AS 11.61.1A0(a) is amended to read:
() A person commits the crime of cruelty to animals if
person

D intentionally inflicts severe and prolonged physical
pain or suffering on an animal;

(2) recklessly neglects an animal and, as a result of that
neglect, causes the death of the animal or causes severe pa .n or
suffering to the animal; [OR]

(3) kills an animal by the use of a decompression chamber”
or

(4) recklessly neglects to provide an animal with a suffi—
cient quantity of good and wholesome food and water.

* Sec. 2. AS 11.61 1is amended by adding a new section to read:

Sec. 11.61.148. FORFEITURE OF ANIMALS. (a) In addition to any
other sentence it may 1impose, a court may require a defendant con-—
victed under AS 11.61 .140 - .11.61.145 to forfeit any rightsin the
animal and to repay the reasonable costs incurred before judgment by a
person or agency caring for the animal.

(b) When a court orders a defendant ™ rights in an animal to be

CSHB 27 (Jud)
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forfeited, the court may further order that those rights be given over
to an appropriate person or agency demonstrating a willingness to
accept and care for the animal or to the state or an appropriate
animal care agency for further disposition in accordance with accepted
practices for humane treatment of animals. This subsection does not
limit the right of the person or agency to whom the defendant®"s rights
are granted to resell or otherwise make disposition of the animal. A
transfer of rights under this subsection constitutes a transfer of
ownership.
* Sec. 3. AS 09.65 is amended by adding a new section to read:

Sec. 09.65.093. LIABILITY FOR VOLUNTARY CARE OF ANIMALS. (a)
When an animal is no provided with a sufficient quantity of good and
v:holesome food and water for more than 24 consecutive hours any person
may enter another®s property, other than a dwelling, to supply food
and water to the animal.

(b) A person 1is not liable for civil damages as a result of
entering anothe:"s property, other than a dwelling, to supply food and
water under this section. The person ;s entitled to reimbursement
from the animal®s owner for the reasonable cost of the food, water,
and service provided. The owner®s failure to reimburse the provider
subjects the animal involved to attachment and sale upon execution
following judgment.

(c) This section does not preclude liability for civil damages

as a result of gross negligence or reckless or intentional miscondv t.



GRAYBIIIL v. STATE

Alaska 629

Cite flu, AlhhUis,S15 1*.3d 029

John L. GBAYBILL, Appellant,
V.
STATE of Alaska, Appellee.
No. 2386.

Supreme Court of Alaska.
Jan. 23, 1070.

Defendant was convicted in the Supe-
rior Court, Third Judicial District, A;.-
miorage, C. J. Occhipinti, J., of possession
iiid attempted transportation of bear hide
ty airplane, and he appealed. The Su-
preme Court, Connor, J., held that superior
court had authority to order forfeiture of
.rcrnft used in violation of game laws.

Affirmed.

'. Forfeitures C=>1
Forfeiture is civil remedy unless oth-
<rwisc provided by statute. AS 16.05.190,

i.i>5,195(a).

2 Forfeitures C=3

Superior Court had authority in prose-
«ution of defendant for attempted trans-
l'ortation of bear hide by airplane to order
forfeiture of aircraft. AS 1605190, 16-
'*9H, 1605920,

i.eRoy J. Barker, Robertson, Monagle,
.astaugh & Bradley, Anchorage, for ap
vSant

1 TI'li» airplane was referred to in the eomplniut
>' a "riper Aircraft Xo. N3373B."

- AS 1(5.05,020 provides in part:

"OIl I'nless pcrinitteil by this ..nnptcr or
+ regulation muile under this cliaplcr. It i8
Pibnvitil for a person to take, possess', trnns-
pnrr. offer to sell, purrlinse. or offer
*1 purchase fish, gnme or ninrinc aquatic
mMiits, nr any part of fish, game or nquntic
hints. ,,r a next or cue of fislt or game.”

wits the sentence imiHised hv the trial

«i.* in npcn court. Wc note, however, tlint
ilie judgment mid order of prohntirn - <

=" A\ngii*r 1170 j,in] the nniendcd judgment
I niiier nf prohntion of 14 February 11173 re-
emenvicrioti 11 only the possession count,

¢ iiiinnse revocation of the hunting license

I" 11 lirohiition. The record shows that

Avrum M. Gross, Atty. Gen., Juneau, Jo-
seph D. Balfe, Dist. Atty., Stephen G.

Dunning, Asst. Dist. Atty., Anchorage, for
appellee.

Before BOOCHEVER, Chief Justice,
and RABINOWITZ, CONNOR, ERWIN
and BURKE, Justices.

OPINION

CONNOR, Justice.

This appeal questions the procedure by
which an aircraft was ordered forfeited
because it was used in violation of the

game laws.

Appellant Graybill was charged on two
counts: (I) possession and (11) attempted
transportation of a bear hide by airplane 1
when not permitted to do so by applicable
regulations, in violation of AS 1605920*
After a jury trial, Graybill was convicted
on both counts. On Count | (possession)
he was given a six-month suspended sen
tence. On Count Il (attempted transporta-
tion) he was sentenced to a one-year revo-
cation of his hunting license and forfeiture
of his aircraft.3

Following his conviction, Graybill ap-
pealed to this court, urging that the superi-
or court lacked the authority in a criminal
proceeding to order a forfeiture of the
aircraft,4 We dismissed the appeal as

the jury returned a guilty verdict ns 10 Imth
counts, and Graybill docs not dispute convic-
tion for both possession nnd nttciapted trans-
portation. The trinl judge carefully consid-
ered the form by which lie imposed sentence
in court. We must remnnd the case to allow
entry of judgment, pursuant to Alaska It.
Orim.P. 30 concerning clerical mistakes, in ne-
cordnnce with the sentence nctunlly imposed
in o|Hbii court. Therefore, we do not reach
the issue of whether forfeiture of an nircrnft
could validly he imposed ns a specinl eunili**ou
of prohntion.

4. In superior court Crayhill challenged the
moilifinUinn of his probation order to include
specifications as to which aircraft was to I*
forfeited. His argument there was tlint AS
If.ittJKK) provides for penalties of up to $1.-
<03 fine and six months imprisonment, but
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untimely,® and suggested that Graybill pro-
ceed under Alaska R.Crim.P. 35(b) lor
post-conviction relief. He did so, but the
state prevailed in superior court by way of
summary disposition pursuant to Alaska
R.Crim.P. 35(g)(3). From that summary
disposition Graybill brings this second ap-
peal,

Graybill's appeal rests upon his reading
of the forfeiture seMion of AS 16.05.190,
which in relevant part states:

“[Alircraft seized under the
provisions of this chapter ., unless
forfeited by order of the court, shall be
returned |,

While he docs not deny that aircraft can
be forfeited under the statute, Grayhbill
contends that the proviso “unless forfeited
by court order” refers to an order ren
dered pursuant to a civil proceeding in rcm
against the aircraft, and docs not include

sentences imposed upon offenders as part
of criminal proceedings.

Grayhbill relies on United Slates v. Pol-
iastrine, 8 Alaska.Rpts. 14 (D.Ak.1929),

timt section does not provide for forfeiture of
the nircrnft. Forfeiture is provided for ia AS
4C.05.100. wliieli provides:

“Ouns, traps, nets, fishing tackle, boats,
uircrnft, automobiles or other vehicles, sleds,
and other paraphernalia used in or in aid of
a violation of this chapter, or rule or regula-
tion of the department may be seized under
a valid senrch, and all fish and game, or
parts of fish and game, or nests or eggs of
birds, taken, transported, or IKissesscd con-
trary to the provisions of this chapter,
or rule or regulation of the department shall
he seized by any person designated in §
150 of this chapter. UJ>on conviction of
the offender’or upon judgment of the court
having jurisdiction that the item was taken,
transported, or possessed in violation of this
chapter or rule or regulation of the depart-
ment, ull fish and game, or parts of them
arc forfeited to the state nud shall be disposed
of as directed by the court. Guns,
traps, nets, fishing tackle, bonts, aircraft,
or other vehicles, sleds, and other parn-
phernnlin seized under the provisions of this
chapter, ur rule or regulation of the de-
partment, unless forfeited by order of the
court, slml) he returned, nftcr completion of
the case atul payment of the fine, if any,”

5. @nii/bill r. 522 IV.M 530 (Alaska

1974).

Slate,

545 PACIFIC REPORTER, 2d SERIES

which interpreted the territorial predeces-

sor to AS 1606190® The court there

said:
"L [X]Jo crim...a) court has the
jurisdiction upon conviction of an of-
fender for violation of the act to enter a
decree of fe.feiture, where a forfeiture
is not prescribed as part of the pcnclty,
but such procedure can be had Icga-ly
only after a full hearing upon motion

~nd opportunity to defend.” 8 Alaska at
9.
Since the , tity provision, AS 16059007

applicable t the statute under which he
was convicted, AS 16.05.920(a),Bdocs not
mention forfeiture as part o' the pre-
scribed penalty, Graybill argues that the
state must file a separate action in rcm.
Sec United Slates v. $3,236, 167 F.Supp.
495,498 (D.Alaska 1958) (dictum).0

[1,2] Under the territorial statute, the
United States Attorney was required to in-
stitute an in rcm action for forfeiture of
siezed property.10 In 1959 the Alaska leg-
islature enacted a statute substantially sim-

4S L'S.C. § 102 ct neil.

AS 10.05.0(>0(n) provided in part:

"A person who violates 8§85 830. SVO-S93. or
020 of this chapter or any rule or regulation
promulgated under this chnpter is guilty
of a misdemeanor nud, upon conviction, is
punishable by u fine of not more than $1,-
000 or by imprisonment for not more than
six months, or by both

See note 2, supra.

9. Graybill nlso relies on 1tuvwu r. state, 301
N2d IHQ (A'nsku 1004). That ruse is not
belpful here, for there forfeiture wns disal-
lowed because the state bud failed to seize
lluhino's nets ut the time of his arrest. Here
Graybill's airplane was seized when lie was
arrested. *e

10. 4S U.S.C. S 201 provides in purt:

"It shall he the duty ofthe United .Stntos
nttorue.v for the division . in which
tiny , , aircraft . . lias been
seized because used in the transportation of
liny wild animal, game fish, wild bird, or
part thereof, or any nest or egg of Ueh
bird, illegally Isnight. sold, or possessed
contrary to the provisions of [this title],
to institute tin action in rein against it for
the forfeiture thereof to the 1'nitcd States
in any case in which the disposition of tnich
article is not involved in a criminal prosecu-
tion."
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ilar to the law applied to Graybill.11 The
territorial |aNproviding for forfeiture ex-
clusively by mandatory in rcm action was
specifically repealed.’2 Thus Graybill's re-
liance on Alaska territorial cases is mis-
placed. [while we agree that forfeiture is
a civil remedy unless otherwise provided
by statute, we believe that AS BB D as
it applied to Graybill did so provide!

As 16(b.19Ds distinguishes between
mandatory forfeiture of contraband (fish,
game, birds) upon conviction, and discre-
tionary forfeiture of paraphernalia (guns,
traps, aircraft, etc.). Such paraphernalia
"unless forfeited by order of the court,
shall be returned, after completion of the
case and payment of the fine, if any."
Since the "case" and "fine" referred to in
this section concern criminal proceedings,
WC find it reasonable to interpret an "order
of the court" as likewise referring to or-
ders rendered subsequent to a criminal
conviction, as well as those following a
separate civil action. The distinction
which the legislature sought to draw be
tween contraband and paraphernalia is be-
tween mandatory and discretionary forfei-
ture, not between requiring criminal  * civ-

1. Ch. 94 SLA 1050 S 23.

12. Ch. 94 SLA 1950 Art. IV. 51; Are Annot..
ACLA 194b C30-10-1 (Cum.Supp.Ifl8, Supp.
1959); ACLA C30-C-16.

13. Quoted note 4, Aupra.

( 14. Since flm.vbiH’n conviction, the legislature
has clarified the Htatutc with the enactment of
the present AS 10.05.195(a), which explicitly
provides for forfeiture alternatively through

y civil or criminal proceedings)

(\5. Ih,ml r. United States. 11(1 U.S. CIO. G34.

V 0 S.Ct. 524. 29 IxEd. 740 (1880) : com,,ton
C. vnitnl states, 377 F.2d 4(8, 411 (Sth Cir.
1907). Their, purpose is to penalize commis-
sion of offonxcs, one 1058 Plymouth Sedan
r. Pennii/lrania, 380 U.S. 093. 700, 85 S.Ct.
1240. 14 L.Ed.2d 170 (J905) ; united Stolce
r. One 1000 Ford Four-.",our Oalasic Sedan,
202 F.Supp. 841, 843 (E.D.Tenn.l9fl2). and
to deter future infractions, /’cople f. Jfrule
man. (12 <nl2d 92, 41 Cul.Rptr. 200. 293
119041

\ 16- 1h;>arlinent 0/ Wildlife < Fisheries p. The

J Tentrier 1 Itimure, 213 La. 950, 30 So.2d 1
(191ni, bidding forfeiture of u fishing trawler
in a civil proceeding proper, despite the fact
that it was not preceded by n criminal trial.

> court relied on the separate sections of
La.Act No, 143 of 1942 § 17 (as amended by

il forfeiture proceedings as Graybill
contends. 4

N is commonly understood that forfei-
tures, even when civil in form, arc basical-
ly criminal in nature.2] At least one other
state has held that a statute providing for
forfeitures authorized cither criminal or
civil proceedings.10 No case from any oth
er jurisdiction has been cited to us which
requires a separate in rcm proceeding to
effect a valid forfeiture, absent a specific
statutory provision similar to that provided
under Alaska territorial law.17 Further-
more, we do not understand how such a
separate civil proceeding, if judicially im-
plied, could benefit Graybill.I' Any argu-
ments available to him to prevent forfei-
ture could have been presented in the con-
text of his criminal trial and sentencing.19
Thus we find that it was not r...cc:sary for
the state to institute a separate civil in rcm
proceeding against Graybill’'s aircraft.
The order of the trial judge is affirmed
and the case remanded for entry of judg-
ment in accordance with the sentence

imposed.20
Affirmed.

Act No. 78 of 1114(11. n construction not pres-
ent in the Alaska statute. The court stated
in dictum that the language "may be forfeit-
ed by order of the court” referred to an or-
der following a criminal proceeding under
the Louisiana stniiite. 30 So.2d nt 2-3. That
statute has since been codified into two sec-
tions. 50 Ln.Rev.Stnt. 85 907, 008. 1

17. Apprlliuit cites pro,ilc rx rel. Honrahan
v. one IMS onhhmunitc, 52 11121 37. 284
N.E.2il 040 (1072) : stale r. Kaufman, 201
N.\V.2d 722 (Jowu 1972) (see lowa Code
Ann. R 751.10.3): commoiiireallh r. One
11)70 2 Dr. II. T. Lincoln Automobile, 212
Vu. 597. 180 S.E.2il 279 (1972) : Vosilc r.
District of Columbia, 290 A.2d 443 (D.C.Altp.

- 1972): (Jalctcnod r. stale, 204 Mil. 301. 285

A2M (123 (1972). In each of these eases it
statute ex,.lieltl.v reiiuired separate forfeiture
proceedings.

18. This is especially true in light of the doc-
trine or collateral estoppel, which would pre-
vent retrial of the crucial issues.

19. Indeed, tlra.vhill's counsel reipiested. and
the court granted, the return of certain items
(two pair of suow.sl s, a shotgun, two pairs
of coveralls. nud suowpaek hoots) which were
not properly forfeitable under the statute.

2°  Nee note 3, .n/pra.
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COUCHY STAR GO

. JNIAU AtASKAWM I
TfICI ILI®D§HOTISI 90/ W j3800
MEMO RANDU M December 19, 1984
SUBJECT: Inadequately maintained animals

(Work Order No. 14-0220)

TO: Representative M. Mike Miller
FROM: George Edwards

Legislative Counsel

In response to your request we have prepared legislation
requiring that confined animals receive sufficient food and
water, that animals treated cruelly may be forfeited and
that voluntary providers may not ordinarily be held liable
for trespass.

AS 11.61.140 (a)(4) includes within the offense of cruelty
to animals the reckless failure to feed and water. It is a
class A misdemeanor.

AS 11.61.148 1is a new section which provides for the for—
feiture of abused animals and gives the court a simple prac—
tical means of permanently transferring the animal to more
suitable owners or to state authorities.

AS 09.65.093 is another new section which authorizes an in—
terested person to voluntarily feed a neglected animal and

to collect back from the owner. It further shields the per—
son from civil liability for reasonable conduct 1in entering
onto another®s property to aid the animal. The remaining

guestion we have about the bill 1is whether the volunteer
should be protected only when .~cting out of doors or whether
it is your intent that the person should be shielded when
actually entering the dwelling of another to care for an
animal.

It is certainly foreseeable that a starving animal could be
locked in a dwelling and in need of immediate care. How —
ever, permitting a citizen to ignore legal remedies and per—
haps break into the dwelling may be inviting litigation if



Representative M. Mike Miller
December 19, 1984
Page 2

not disaster. As a practical matter, the presence of a suf
fering or poorly fed animal should provide, sufficient prob—
able cause to believe a crime 1is being committed to permit
magistrate to issue a search warrant for entry by the
authorities. So unless there is something we"ve missed
here, the limitation on entry probably should remain.

GWE:ojb
J10/048
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STATE OF ALASKA 1S85 LEGISLATIVE SESSION
FISCAL NOTE

Revision Date:

REQUEST FISCAL DETAIL

Bill/Resolution No.: hnb 31 Agency Affected: Fish and Game; FWP
Title: ohst-mr-Hon or hindrance of Program Category Affected:

fainting, Tfishing or trapping Natural Resource Management

Sponsor: shult7. and Marrou BRU, Program or Subprogram(s) Affected:
Requestor: Game

Date of Request:

EXPENDITURES/REVENUES:  (Thousands of Dollars)
FY 8b FYy 8/ FY 88 FY 89 FY 90
OPERATING

100 PtRSONAL SERVICES

200 TRAVEL

300 CONTRACTUAL

VOO SUPPLIES
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I CAPITAL i [ 1 * i i I
I REVENUE I I I i | |
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3HR — T )

1. -
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Division: Game Date: 4/19/85
Approved by Commissioners Date:

Agency: Fish and Gapie 7 /

Distribution (by Agency preparing fiscal note):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Aguncy(ies) 7/1/84
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Legislative Sponsor
Rcc.;esior
Offic of Manage and Budget

I, p..7* d Agency( ies) 7/1/34



DEPARTMENT OF PUBLIC SAFETY
POSITION PAPER - HB 546

Support

"HB 546 - An Act relating to harassment of persons lav/fully engaged in
hunting, fishing, or trapping.”

The Department of Public Safety supports passage of HB 546.

This bill adequately addresses conduct that 1is illegally aimed at
interfering with lawful hunting, fishing or trapping.

British Columbia has had severe problems between 1legal hunters and
anti-hunting 1iroups that have led to armed confrontations. The
potential for that to occur in Alaska is evident and | think enacting a
""av to address this problem would be a good start toward prevention.

Robert J. Sundberg
Commissioner



r'BILL SHEFFIELD

I

State of Alaska

OFFICE OF THE governor

JUXEAU

June 19, 1984

The Honorable Joe L. Hayes

Speaker of the House

Alaska State House of Representatives
Pouch V

Juneau, Alaska 99811

Re: CSHB 546 (Res) am S
(An Act relating to the

obstruction or
hindrance of Jawful
hunting, fishing, or
trapping.)
C Dear Representative Hayes:
Under the authority granted in art. 11, sec. 15, of the
Alaska Cons :itution, I have vetoed CSHB 546 (Res) am S - a

bill that would have made it a misdemeanor for a person
"to perform an act with the intent to obstruct or hinder
hunting, fishing, or trapping engaged in Jlawfully by
another person." As you may recall, 1 vetoed a similar
bill (2d SCS CSHB 163(Jud)) last year.

I have decided to veto this legislation for the following
reasons:

First, an amendment to the bill mad:> on the House floor
(the insertion of the language "possessing a valid State
of Alaska license or permit" which appears on page 1,

lines 13 - 14, of the final bill) creates both a
potential constitutional problem and a public policy
problem.

The amendment was made to ensure that a person who ob—
structs the capture of orca whales in Alaskan waters by
Sea World could not be prosecuted under this law. The
overall result of this amendment 1is that 1if a person

obstructs a hunter holding a \alid state license or
permit, that person can be prose.cuted under this law,

whereas, 1if a person obstructs a .\unter who 1is lawfully
hunting with only a federal permit, (this 1includes orca
capture, as well as any other kind of hunting, fishing, or
trapping requiring a federal permit only) that person 1is



exempt from prosecution. Such disparate treatment of sim—
ilar offenders, with no apparent rational basis for the
distinction, raises an equal protection question under the
constitution.

On a policy basis, | question the wisdom of granting -
just because we want to specifically exempt from
prosecution those who might attempt to obstruct the
capture of orca whales - blanket immunity to persons who
obstruct hunters, fishermen, and trappers who are hunting,
fishing, or trapping lawfully without a state license or
permit. This provision should be given more thoughtful
consideration.

Secondly, it may be difficult to effectively prosecute an

offender wunder the bill. The new law would not apply to
obstruction or hindrance that 1is "incidental™ to a per—
son®"s lawful use of public or private land or water. This

exception was 1included so that hunting activities would
not be given a clear priority over other lawful outdoor
activities such as camping, hiking, birdwatching, etc.
Although adding this provision serves a laudable purpose,
especially since last year®s bill included no recognition
of the validity of such competing uses, this language 1is
likely to make it more difficult to prosecute some cases.
That .s, it may be difficult <o prove that obstructive
acts were deliberate as opposed no being the incidental
result of another person®s lawful uce ot the land.

Thirdly, there have apparently been no verified reports in
Alaska of the types of "sabotage™ tactics that the pro-—
ponents of this bill seek to prohibit. I am not convinced
of the need to establish a new crime prohibiting conduct
that has yet to occur in this state.

Fourthly, as | stated in last year“sveto letter, existing
criminal statutes provide adequate coverage for physical
interfeieni:e with lawful hunting andfishing. In particu—

lar, the c.;imes of assault, criminal mischief, and haras—
sment protide criminal penalties similar to those imposed
under this bill.



Finally, creating such a crime 1in the "laska statutes
gives the impression that Alaska seeks to give hunting,
fishing and trap~ing of wildlife, (whether it be for

sport, commercial purposes, or subsistence wuse)priority
over efforts to protect and preserve wildlife. Despite
the fact that | myself have participated in sport hunting
and fishing, I do not believe that it 1isappropriate to
make such a strong statement inour laws.
For these reasons, | have vetoed this bill.

Sincerely,

Governor
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™ b j @ O§ iu ™ 907 465 3000
MEMORANDUWM November 20, 1984
SUBJECT: Draft bill reintroducing HB

546, An Act relating to the
obstruction or hindrance of
lawful hunting, fishing or
trapping. (WO 14-0063)

TO: Rep. Richard Shultz

FROM: George Edwards
Legislative Counsel

The draft bill for r._"introduction of HB 546 from last
session has been completed with some modifications | wish to
point out. The mod_fications are responsive to objections
set out iIn the Governor®"s veto letter of June 19, 1984.

The initial objection went to language 1in section (a) which

limited the protected group to persons holding valid Alaska

licenses. The constitutional argument against this language
is compelling and my reaction has been to eliminate the

suspect phrase.
Thus, where the former version read:

"(a) a person may not perform an act with the intent
to obstruct or hinder hunting, fishing, or trapping
engaged in lawfully by another person possessing a
valid State of Alaska license or permit or exempted
from license requirements under AS 16.05.044,"

the current draft reads:

"(a) a person may not perform an act with the intent
to obstruct or hinder hunting, fishing, or trapping
engaged in lawfully by another person.

The Governor®s other objection which can be responded to 1in
the proposed legislation is the interpretation of section
(d) which formerly read:



Representative Shultz
Page 2
November 20, 1984

"This section does not apply to obstruction or
hindrance that is incidental to the lawful use of

public or private land or water.”

If this section was incorporated to protect commercial
fishermen who may inadvertently hinder other fishermen 1in
the ordinary course of their work, it appears to be
unnecessary. The affirmative defenses cover such a
situation as well as others 1in which legitimate rights
conflict. Thus, 1 have simply deleted the original section

(d).

The only other substantive change occurs 1in Sec. 16.05.927
(formerly 926) where "costs for"™ has been inserted before

"special equipment and supplies.”

If you have questions or further suggestions, please don"t
hesitate to contact me.

GE :mkr
Enclosure
017:M1



ALASKA STATE LEGISLATURE
HOUSE OF REPRESENTATIVES
RESEARCH AGENCY

Pouch Y, State Capitol
Juneau, Alaska 99811
(907) 465-3991

April
MEMORANDUM
TO: Representative M. Mike Miller
FROM™:  Nancy Pease cA™hLxba-

Legislative Anal”&t

RE: HB 546 Harassment of Hunters
Research Request 84-081

13,

1984

You requested information on statutes prohibiting the harassment of
hunters in other states. Specifically, you asked how other states
define harassment of hunters, what penalties other states prescribe
for the harassment of hunters, and how many people have actually been

prosecuted in each state in which these laws are in place.

Statutory Definitions of Harassment

Nine states currently have statutes which prohibit persons from

tionally interfering with the lawful taking of fish and game

.1

inten—

Most

of the states" statutes use fairly broad language to prohibit persons

from intentionally:

e harassing persons engaged in lawful hunting, trapping,
fishing; or

and/or

e interfering with the process of the Ilawful taking of fish or

game; or

e disturbing fish or game in order to hinder fishermen or hunters

from lawful taking.

In most of these states, the language of the statutes does not define
"harassment", "interference", or "disturbance" in terms of specific
activities which are disallowed. There are some instances in which
states mention activities that would constitute harassment under the

Arizona, |Illinois, Louisiana, Maine, Michigan, Nevada, Pennsylvania,
South Dakota and Vermont. Arkansas repealed a law prohibiting the

harassment of hunters after landowners protested that the
written, might have legalized trespassing on private lands.

law,

as
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law: Pennsylvania pronibits persons from tampering with, mutilating,
destroying or removing traps, and from removing animals from traps;
Louisiana prohibits the disturbing of wild animals by placing any
object or substance intended to alter the behavior of the animals to
the detriment of hunters; Vermont, Arizona and Pennsylvania specify
that the "driving" of animals with the intent to hinder hunters consti—
tutes illegal interference with a hunt. Nevada frames illegal inter—
ference with hunters in narrow terms by prohibiting "a group of people,
acting together, [from] intentionally interfering with a person who is
lawfully hunting or trapping."

The statutes of several states also mention specific activities which
the law does not curtail even though the activities may, in some in—
stances, hinder hunters, fishermen or trappers. For example, the
Pennsylvania statutes specify that landowners may remove traps which
have been sot on their private property without their permission; in
Maine the law does not prevent private landowners from keeping hunters
oft their property; and in several states, the law "may not be construed
to prohibit incidental interference arising from lawful activity by
land users such as farmers and recreationists (Vermont) or ranchers
and miners (Nevada).

For the most part, states have either not defined "harassment"™, or
have set out very general circumstances under which activities of many
types might be construed as "harassment" of hunters. As an example of
the broad language common to these statutes, Louisiana and |Illinois
forbid persons from disturbing any hunter, trapper or fisherman who is
"engaged in the lawful taking of a wild animal or who is engaged in
the process of taking (including travel, camping or other hunt prepara—

tions) with intent to dissuade or otherwise prevent the taking." In
oddition, other parties may not act to "prevent such person®s enjoyment
of the outdoors.”" Also, other parties may not enter or remain on

state-managed or private lands or waters with the intent to disturb
game or haras* hunters.

Actual Incidents of Harassment

I talked with game wardens or legal specialists in the Fish and Game
Departments of fifteen states to try to compile a list of activities
which might commonly be considered interference in the lawful taking
of fish and game. It appears that Fish and Game personnel have differ—
ing and uncertain impressions, under the broadly written statutes,
of what activities might constitute intentional harassment of hunters
or interference in the taking of game. Several of the fish and game
officers with whom 1 spoke emphasized that they woi Id not charge a
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person with interference unless his presencr and activities in a hunt—
ing area were blatantly intended to disrupt a hunt. The wardens men—
tioned planned, publicized disruptions by anti-hunting groups as iIn—
stances in which thev would charge participants with interference in
the lawful taking of game.

Game wardens in Maine and South Dakota mentioned incidents of disturb—
ance to hunters where charges were considered but not filed. In Maine,
game wardens issued warnings to a person who drove a deer out of a clear—
ing, interrupting the stalk of a bow hunter; and to an elderly couple
dressed in blaze-orange clothing and carrying a red umbrella who settled
themselves in lawnchairs right behind a duck blind where hunters were
hunting over decoys. In South Dakota, state conservation officers
investigated two incidents between competing sportsmen and failed to
file charges because me harassme.it appeared to have been mutual and
of unverifiable origin. The first such incident involved two parties
of fishermen throwing rocks at one another in a dispute over access to
a creek on private land. The second incident occurred when a goose
hunter was ordered to leave a section line by a farmer who owned the
land on either side of the right-of-way and charged hunters to hunt on
his property.

Only two states report that persons hsve been convicted under their
statutes prohibiting interference with the lawful taking of fish and
game.2 These cases apparently did not involve serious challenges to
the vagueness of the statutes; to date, there have been no court rul—
ings to further define what activities and circumstances constitute
intentional harassment of hunters.

Because anti-harassment statutes have resulted in few actual charges,
officials in most states explained the scope and intent of the statutes
by mentioning past instances of harassment of hunters in their states,
or incidents that have occurred in other states. Following is a list
of instances of harassment of hunters mentioned by fish and game
officials as contributing to the passage of anti-harassment legislation,
or as defining the aprlication of such laws.

Arizona. According to Assistant Attorney General Joe Clifford, three
incidents of harassment of hunters in Arizona led to his state"s pas—
sage in 1981 of the first law prohibiting interference with the legal
taking of game. The earliest incident involved Arizona®s small bison

"Vermont®s Chief Warden of Fish and Game reported that four complaints
of interference wi h the taking of game in the second half of 1983
resulted in three convictions, all related to trapping. In Hllinois,
since the anti-harassment law took effect on January 1, 1984, one
person has been convicted of tampering with traps.
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herd. Approximately 10 years ago, anti-hunting groups began to protest

the annual permit hunt by which the Arizona Game Department culls the

bison herd to keep the herd"s population stable. The protest escalated

year by year until the anti-hunters were threatening to lie down be—
tween the herd and the hunters. A second protest was sparked over

Arizona®s desert bighorn sheep, which Mr. Clifford called "a rare

animal"™, highly valued by both trophy hunters and wildlife conservation—
ists. Individuals opposed to the sheep hunt attempted to protect a
herd of bighorns in the Tucson area by hiking in the mountains and

beating pots and pans. The final incident which contributed to passage

of an anti-harassment law in Arizona involved a shootout between a
hunter and a ranch owner over the locking of a gate on grazing lands

owned by the state.

Because the conflicts in Arizona primarily involved organized protests,

the anti-harassment law in Arizona was drafted specifically to prevent

harassment of hunters by organized groups. The Arizona law becomes ef—
fective only in instances where the game commission (1) "finds that a
significant interference or disruption of a hunt is likely to occur,”

and (2) establishes a designated hunting area where harassment is

illegal. This Ilaw passed unanimously. There have been no arrests

under the Arizona law.

I1linois. Jennifer Breedlove, an officer of the Illinois Department
of Conservation®s L."w Enforcement Division, stated that anti-harassment
legislation was instigated 1in [Illinois by incidents involving duck
hunters along the Mississippi River. The hunting of animals by
drawing them to bait or feed is illegal 1in Illinois, and hunting
protesters would attempt to protect waterfowl by spreading grain
in popular hunting areas to make hunting illegal there.

Since the law went into effect on January 1, 1984, there has been
one incident of arrest; a person was convicted of tampering with traps,
and fined.

Louisiana. In 1982, Louisiana adopted a very broad law prohibiting in—
terference with the lawful taking of game. According to Major Tommy
Candize of the Louisiana Department of Wildlife and Fisheries, there
have been no reported incidents of interference in Louisiana before or
after the passage of the law; the law was passed as a preventive measure.

Michigan. According to Dick Elden, Assistant Chief of the Wildlife
Divis;on of Michigan, there were no incidents in his state which led
to the Introduction of an anti-harassment bill, and there have been no
reported incidents since its enactment. The bill was inspired by
hunting protests in the western states and by the CBS documentary
"Guns of Autumn" which portrayed a negative image of hunters. Mr.
Elden characterizes his state as having a high potential for conflicts
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between hunters and anti-hunters because of Michigan®s large urban
population for whom hunting is not traditional, and the state"s healthy
wildlife resource which attracts hunters from many areas.

Maine. In Maine, the passage of a law to prohibit interference with
the taking of fish and game was largely a preventive measure. Accord—
ing to Dave Allen, Executive Director and lobbyist for the Sportsmen®s
Alliance of Maine, Maine hunters were inspired to campaign for a protec—
tive law by two out-of-state events: the disruption of a trophy hunt
in British Columbia by Greenpeace protesters, and the distribution in
the Northeast of a tip sheet of tactics for "hunt saboteurs™. Within
Maine, there was debate over whether or not to hold a moose hunting
season, but according to Mr. Allen, the moose hunt was challtnged
only by ballot referendum; and the sportsmen®s fears of a protest in
the woods were not confirmed.

Mr. Allen stated that the terms "willful™ and "harassment™ wused in
Maine®"s anti-harassment law were not discussed at any length during
hearings on the bill; theterms draw on their standard legal defini—
tions. Mr. Allen didoffer his opinion that the law would not prevent
landowners from keeping hunters off their private 1land, or prevent
someone from walking 1in the woods with a radio unless a prosecutor
could prove that the action was willful disruption of a hunt.

Nevada. The staff specialist in law enforcement with the Nevada Divi—
sion of Fish and Game could recall no instances of harassment of hunters
in his state before or after the passage of a law to prohibit such
harassment.

Pennsylvania. John Plowman, legislative liaison with Pennsylvania Fish

and Wildlife, vreports that there have been no direct confrontations

between hunters and hunt protesters 1in his state. Pennsylvania has

had for many years a law protecting l"w-abiding trappers from interfer—
ence; protection for hunters was Instituted in 1983 as a preventive

measure, with the backing of thr Federation of Sportsmen and the Wild—
life Legislative Fund of Ame"™- ca. No charges have been filed under the

new law.

South Dakota. South Dakota appears to be the only state that has pro—
hibited interference with hunters partly because of conflicts among
the hunters themselves. According to state conservation officer Bob
Pract, the primary conflicts with hunters in South Dakota have involved
pay-to-hunt operations run by farmers who own the wheat and corn fields
on the bluffs above the wildlife refuges in the bottomlands of the
Missouri River. These farmers construct duck blinds along their bluffs
and charge hunters fees to hunt the ducks and geese that fly out of
the bottomlands to feed in grain Tfields. Hunters who choose not
to pay to hunt from privat [lands have legal access to the bleff hunt—
ing areas only along the eblic . ight-of-way of the section lines.
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The competition for ducks and geese, pitting nonpaying hunters against
farmers and their client-hunters, has led to confrontations--verbal
threats and physical blows. The anti-interference statute seeks to
discourage harassment of hunters by competing hunters. Officer Pract
added that while he knows of no anti-hunting groups in South Oakota,
this law was also intended to prevent such groups from establishing
themselves iIn the state.

Vermont. The Vermont State Constitution (written in 1777) guarantees
that all citizens have the right to hunt, fish, and trap the state's
wildlife. In 1981, the Vermont legislature adopted an anti-harasssment
law to safeguard that constitutional right by prohibiting disturbance
of hunters and fishermen. (Trappers in Vermont had been protected by
the statute for over 20 years.) The new statute seeks to minimize
restrictions on other legitimate users of public lands by exempting
from the ban "any incidental interference arising from lawful activity
by land users including farmers and recreationists.”

Vermont®s Chief Warden Roger Whitcomb reports that the anti-harassment
law is actively enforced in Vermont because trapping and hunting are
activities traditional to the Vermont lifestyle. During the six-month
period from July 1 to December 1, 1983, the warden®s office pursued four
complaints of harassment, leading to three convictions in trapping
cases. The harassment problem 1in Vermont has been limited primarily
to instances of individuals tampering with traps.

In summary, of the nine states which have adopted lawsto prohibit in—
terference with the lawful taking of fish and game,

e only two states have convicted persons of violating the law, in
a total of four cases,

e a few states have used the authority of the law to issue warnings
rather than to make arrests, and

e in over half of the states which have passed a law to prohibit
harassment of hunters, there have never been major, reported
instances of harassment of hunters, trappers or fishermen.
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Comments from Advocacy Groups

In addition to talking with Fish and Game Department officials and leg—
islative specialists, |1 contacted several organizations dedicated to
the protection of wildlife and several organizations that promote
hunting, Tfishing and trapping.3 While these groups were not aware
of further incidents or arrests involving interference with hunters,
they did offer a few comments on the issue. Susan Russell, Director
of Friends of Animals (a national animal protection agency) cautioned
that the "intent" of persons who disrupt a hunt may be difficult to
prove. She added that legislation to prohibit interference with a hunt
may be unconstitutional in its vagueness and in its infringement upon
a person"s rights to use public lands. From the opposite point of
view, the Wildlife Legislative Fund of America (a hunters lobby) argues
that, when charges of interference arise, a non-hunter who 1is using a
hunting area should have the burden of justifying his activities. Tne
Wildlife Legislative Fund 1is sending us a copy of a "model" statr*-",
proposed by their organization, which would make interference with huiiu-
ing a felony; we will forward a copy to you.

Incidents in States Without Anti-Harassment Laws

The confrontations between hunters and hunt protesters have become most
heated in the northeastern states. Fish and game officials or legisla—
tive specialists in other states commonly cited conflicts in New York,
Massachusetts, Connecticut or New Jersey in explaining the intent and
scope of laws passed in their own states. The major conflicts that
have occurred in fhese states are summarized below.

New York. The New York Director of Fish and Wildlife stated that most
instances of alleged harassment of hunters in his state were not well-
documented. He recal ®d two protests involving the 'peaceful, though
noisy" picketing of deer hunts in state parks by the Committee Against
Sports Hunting. A thi"d incident involved the special Ripley Hunt to
curtail deer damage to orchards in a deer wintering a ea; hunters® car
tires were punctured by unidentified persons. Partly on the basis of
these three incidents of potential violence between hunters and hunt
protesters, the New York legislature is now considering legislation to
prohibit interference with the taking of game.

3Greenpeace, JSA; Fund for Aniir.als; Friends of Animals; Animal Protec—
tion Institute of America; National Rifle Association; National Shoot—
ing Sports Foundation; Wildlife Legislative Fund of America; Game
Conservation International.
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Massachusetts. Fisheries and Wildlife Director Richard Cronin charac—
terized hunting conflicts in his state as involving a core group of no
more than 200 sophisticated protesters who achieve major disruption
by playing to the media. Their strategies have included picketing deer
check stations, playing music at duck hunting lakes, and announcing
that they would place themselves in hunters® 1lines-of-fire in order to
halt a hunt scheduled for the culling of the deer herd on a private
nature preserve at Cranes Beach. Legislation has been proposed to
prohibit such activities, but Mr. Cronin estimated that it has only a
slim chance of passage.

New Jersey. Legislation to prohibit hunt interference is much closer to
passage in New Jersey, where a bill has been introduced with 21 co-spon—
sors (in an 31-member House). According to the game department®s legis—
lative specialist, Bob Hitchmoney, New Jersey has experienced isolated
incidents in which duck blinds have been contaminated through methods
advocated by wildlife protection groups. In addition, Mr. Hitchmoney
says a group of protesters from New York City annually picket the
Great Swamp deer hunt, attracting considerable media attention.

Connecticut. The Director of Wildlife said that incidents of harassment
were common several years ago (although legislation failed to pass at
that time), but Connecticut has experienced no major problems within
the past year. Past incidents have involved the New York-based protec—
tion society Friends of Animals, whose tactics include walking in the
woods with loud radios, beating on pots and pans, and sprinkling lighter
fluid along deer trails. There was also an incident where anti-hunters
launched a raft in Long Island Sound from which they shot flares and
played martial music to alarm ducks and geese, and an incident where
limbs where sawed through on a deer stand, resulting in a hunter®s
falling and injuring himself. Connecticut's Director of Wildlife said
that, in the absence of a statute to prohibit such harassment, Connecti—
cut conservation officers would 1in the future arrest hunt protesters
on other applicable charges; for example, a person pouring lighter
fluid along deer trails couldbe charged with 1illegal disposal of
flammable substances.

Penalties

Most states classify intentional interference with the lawful taking of
fisn or game as a misdemeanor offense, punishable by afine in the
range of $100 to $500, or a jail term in the general range of 30 to 90
days, or both. (See attached table.) The severity of the penalty
usually depends on whether ornot the violator activelydisrupted a
hunt, refused an enforcement officer"s order or a court injunction not
to disturb a hunt, or was only present in the hunting area with the
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intent to disrupt the hunt. In addition to civil penalties, a convic—
ted violator may be liable for court costs, for punitive damages, and

for damages incurred by the affected hunter when the interference

rendered his hunting efforts and expenditures futile. (For example,

the affected hunter might collect the cost of his license and permit
fees, travel, guides, special equipment and supplies.)

I hope this information is helpful to you. |If you have further ques—
tions, please let us know how we can be of assistance.

NP

Attachment



Arizona

111inoi s

Loui si ana

Mai nc.

PENALTIES FOR

INTERFERENCE WITH THE LAWFUL TAKING OF FISH & GAME

Actual interference is a Class 2 misdemeanor punishable by
a fire not to exceed $750.00.

Presence in a hunting area with intent to disrupt a hunt is
a Class 3 misdemeanor punishable by a rii a not to exceed
$500.00.

A hunter may claim reimbursment for expenses related to an
interrupted hunt.

Failure to obey a peace officer"s orders to cease interfer—
ence or to leave a hunting area is a Class B misdemeanor
punishable by a fine of up to $500, or a jail term of up
to 6 months, or both.

Actual interference with a hunt, or presence in a hunting

area with the intent to interfere, is a Class C misde—
meanor, punishable by a fine of up to $500, or 30 days in

jail, or both.

A hunter may claim punitive damages and damages for expend—
itures that were rendered futile by the actions of the
person who disrupted the hunt.

Actual interference with a hunt, or presence in a hunting
area with 1intent to interfere is a Class 2 violation.

Failure to obey an enforcement officer"s orders not to
enjoin in disntnH»9 activities or to cease disruptive
activities is a class 3 violation.

The first such offense is punishable by a fine of $25 to
$100, or 10 to 60 days of imorisonment, or both. A subse—
quent- offense is punishable bya fine of $100 to $300, or
30 to 90 days in jail, or both.

Interference with the taking of fish and game in Maine is
a civil violation punishable by a fine o $100 to $300.

A hunter may collect may collect damages for costs related
to the interrupted hunt.



PENALTIES (continued)

Michigan

Nevada

Pennsylvania

South Dakota

Vermont

Interference with a hunt is a misdemeanor violation of
game laws which may result in a fine of notmore than
$100 plus the costs of prosecution, or jaifor up to
90 days, or both.

The law makes no provision for penalties.

Interference with the lawful taking of game 1is punish—
able by a fine of up to $500, or jail for up to 30 days,
or both.

Failure to heed a peace officer®s warning not to engage
in, or to cease, an act disruptive to hunters 1is a
Class 1 ii.sdemeanor.

Interfering with hunters, the process of the hunt, or
the hunted game is a Class 2 misdemeanor.

A violation may draw a fine of not more than $500, or a
jail sentence of not more than one year, or both.

Damages may include an award for punitive damages as well
as license fees, travel or other expenses which were
rendered futile by the interference.

Violators of minor hunting laws in Vermont are generally
penalized by a fine of not more than $100.

Source: State statutes, and telephone conversations with Fish and Game
enforcement officers in the respective states.

Prepared by:

House Research Aaency, April 1984.
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BUDGET AND AUDIT COMMITTEE JIINEAU. ALASKA 99311
January 30, 1984

Members of the
Legislative Budget and Audit Committee:

In accordance with the provisions of Title 24 of the Alaska
Statutes, the attached report is submitted for your review.

A PERFORMANCE REPORT ON THE
DEPARTMENT OF REVENUE
ALCOHOLIC BEVERAGE CONTROL BOARD

January 30, 1984

Gerald L. Wilkerson, CPA
Legislative Auditor
Division of Legislative Audit



PURPOSE OF THE REPORT

In accordance with the provisions of Alaska Statutes
24_..20.271(1) and 44.60.050 (Sunset legislation) an examina—
tion of the Alcoholic Beverage Control Board was conducted

to determine if the Boaid has been operating in an efficient
and effective manner and i1f the Board should be reestablished

As required by legislative intent, this report should be
considered during the legislative oversight function in deter
mining if the Alcoholic Beverage Coi. :rol Board should be
reestablished. Per the 19S3 amendment to AS 44.66.010(A) (1),
the Board is scheduled to terminate on June 30, 1984.
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ORGANIZATION AND FUNCTION

The Alcoholic Beverage Control Board (hereinafter referred

to as the ABC Board or the Board) was established in 1959 by
Title 4 of the Alaska Statutes as a regulatory, quasi-judicial
agency. The Board is vested with the powers,"duties, and
responsibilities for the control of alcoholic beverages,
including the power to propose and adopt regulations, and to
hear appeals.

Members are appointed for three-year terms by the Governor

and serve at his pleasure subject to confirmation by the
Legislature. Membership is limited by statute to five persons
(two liquor 1industry representatives, three non-industry
representatives). A director, also appointed by the Governor,
serves as executive officer and is responsible for enforcement
of Title 4 liquor laws and regulations developed by the- Board.
Although hu 1s not a member of the Board, the director may
cast a tie-breaking vote. Under the direction of the Board,
the director may issue, renew, transfer, revoke or suspend
licenses or permit s.

Title 4 prescribes the type of licenses, fees, and specific
activities allowed under each license classification (see
schedule of license types and fees 1in Appendix C). Fees are
payable at the time of application. To renew an already
existing liquor license, the application must be riled (and
the corresponding fees paid) on or before February 28. On
January 1, 1984 the Beard adopted emergency regulations to
set a moratorium on the issuance of certain new license with—
in the State. The primary purpose of the moratorium is to
avail time, to the Board to reevaluate its current criteria
for license application approvals. This moratorium will be
in effect until April 30, 1984.

The staff of the ABC Beard is divided into three major func-—
tions: administration, licensing, and enforcement. A brief
description of the services provided by those functions fol-—
lows .

Administration. The director of the ABC Board provides all
7 ilnistrative support needed by the Board including over—
seeing all staff functions, preparing budget documents, -and
directing the preparation and implementation of administra—
te Te and public hearings, and directing special enforcement
investigations.

Licensing. The licensing staff currently consists of three
full-time employees responsible for issuing and receiving
application forms, maintaining records and files for all
licenses, co".Fecting fees, issuing all licenses and permits
authorized by the Board, and answering inquiries from the
general public on routine licensing matters.

STATE OF ALASKA DIVISION OF LEGISLATIVE AUDIT



Enforcement. The ABC Board currently employs five investiga-
tors - three operating from the Anchorage central office,

one operating from the Fairbanks field office, and one opera—
ting from the Juneau field office. One anchorage Investiga—
tor position 1is vacant. Services provided include (1) surveil —
lance and inspections of licensed premises, (2) investiga—
tions to obtain information to be useu in criminal and civil
proceedings and investigations into suspected licensing viola—
tions, (3) public appearances relating to ABC laws and regula—
tions, and (4) assisting the licensing staff in handling in—
quiries from the general public.
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REFORT CONCLUSION

Police Issues

This review contains policy 1issues raised as a result of our

evaluation of various Board practices. The final policy
decisions affecting those practices are not within the scope
of this review but require legislative consideration. In

debating these decisions the legislative oversight committees
should take into consideration the findings -and recommendations
presented in this report, so that the potential impact of

the policy changes can be evaluated.

Report Conclusions

Title 4 of the Alaska Statutes established the ABC Board to
control the manufacture, barter, possession and sale of alco—
holic beverages in the State in order to protect the public®s
health, safety, and welfare. We believe that there is a
demonstrated need for this control to continue to exist. In
order to operate in a more efficient and effective manner

the following recommendations should be implemented:

1. The ABC Board should improve documentation of its enforce—
ment efforts.

2. The ABC Board should strengthen communications <"ith law
enforcement officers.

3. The ABC Board should establish procedures to monitor
license fee refunds.

4. The ABC Board should improve 1its activity reporting
system.

5. The Department of Revenue should review the A3C Board®"s

transmittal of re”"ipt procedures and establish proce—
dures to transmit .unds more efficiently.
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FINDINGS AND RECOMMENDATIONS

Recommendation No. 1

The ABC Board should improve documentation of its enforcement
errorts.

The ABC Board is mandated by statute to control the manufac—
ture, barter, possession, and sale of alcoholic beverages in
the State. When a violation 1is observed or reported, the

AEC Board staff would issue a notice of violation, initiate
an investigation, or file a criminal complaint. An enforce—
ment file 1is maintained by the ABC Board to document actions
;aken.  Our review of these files disclosed weaknesses in

the following areas:

Investigations

Upon completion of an investigation by the enforcement staff
a written report is prepared. The report 1is reviewed by the
enforcement supervisor and submitted to the Director and/or
Board for final action. Our review disclosed that adequate
documentation is not maintained on enforcement activity.

For instance, 16 of 25 enforcement files reviewed did not
contain documentation of final action resulting from the
Director and/or Board review. In addition, a review of 25
administrative files maintained by the Director showed that
17 files did not contain documentation of the informal con—
ference held with the licensee and final resolutions made.

In order to improve the efficiency and effectiveness of opera—
tions, the ABC Board should implement procedures to ensure
files are complete. Enforcement files should contain doc—
umentation of enforcement activity from inception to final
resolution.

Notice of Violation (NOV)

The ABC Board utilizes an NOV to communicate to licensees
that a violation allegedly occurred. NOVs of an by them—
selves carry no penalty, and present regulations do not re—
quire the licensee to respond to the NOV. .0Our review of 25
NOVs showed only 9 responses were received from licensees.

An NOV or an accumulation of NOVs could lead to the filing
of an accusation or could initiate an investigation. In
addition, NOVs may be reviewed by the Board in considering
whether to suspend, revoke, or renew a license.

To provide for fair and balanced consideration by the Board,
Director or enforcement officers, all licensees should be
required to provide a written_response to an NOV. The re—
sponse should become a part of the decision on whether or
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not additional action is warranted. Consideration should
also be given to the assessment of a penalty to the licensee
when no response 1is received after the issuance of an NOV.

Recommendation No. 2

The ABC Board should strengthen communications with law en-
torcement orricers.

Our review of the ABC Board"s law enforcement activities
showed that the staff relies primarily on the services of
local law enforcement officers to aid in enforcing liquor
laws. To promote local enforcement, annual license fees,
excluding wholesale fees, collected from licenses issued
within a municipality are refunded semi-annually to the mu-—
nicipality.

Total license fees refunded to 40 municipalities in Fiscal
Year 1983 was S$809.980. According to the ABC Board staff,
they are unsure of what services are provided by several
municipalities. No reports have been submitted by 20 of the
40 municipalities.

Alaska Statute 04,11.610(b) states that if the officers of a

£ ::icipality fail to actively enforce local ordinances, laws

of the United States and the State, and the regulations relat—
ing to the manufacture and sale of alcoholic beverages, the
Commissioner of Revenue may deny the refund, until the Board
finds the enforcement of the ordinances, laws and regulations
is resumed. Alaska Statute 04.11.610(c) also provides for

the <*ecovery of any amount erroneously refunded.

As of January 1984, the ABC Board implemented procedures to
monitor the number of reports received from law enforcement
officers. We encourage the Board to continue this effort.

T.n addition, tne Board should review its enforcement require—
ments and inform all municipalities of the types of reports
end/or services expected from each to ensure liquor law en—
forcement .

Recommendation No. 3

The ABC Board should establish p~- ocedures to monitor license
ree rerunus. :

IT an application for an alcoholic beverage license or permit
is denied by the ABC 3oard, the applicant is required by

Board procedures to submit a claim” for a refund of the license
fee paid. Upon receipt, the claim is reviewed and endorsed

by the ABC Board's staff. The claim is then forwarded to

the Department of Revenue for processing.
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Recommendation No. 5

The Department of Revenue should review the ABC Board"s trans—
mittal or receipt procedures and establish procedures to
transmit funds more efficiently.

Revenues collected by the ABC Board consisting of application
and license fees are deposited approximately once a week 1in

a non-interest bearing bank account. Due to staff limitations
and time allotted for bank verification, a check for the
amount deposited is not prepared until several days later

and forwarded to the Division of Treasury.

A review of the ABC Board"s bank statements showed that the
average monthly balance for Fiscal Year 1983 was $87,828.
Interest income 1is lost as a result of transmittal delays by
the ABC Board. The Department of Revenue should establish
procedures to have funds wire transferred to the Division of
Treasury upon deposit or authorize the establishment of an.
interest bearing depository account to be maintained by the
ABC Board.
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ANALYSIS OF PUBLIC NEED

Limited Analysis

The following analysis indicates both positive and negative
attainments of the ABC Board and how its activities relate
to the public need factors defined by AS 44.66.050. This
analysis is not intended to be comprehensive 1in nature.

pie extent to which the board, commission or program
has operated in the puolic interest.

Public protection gained through licensing to control
the manufacture, possession and sale of alcoholic bev—
erages has been adequately provided by the ABC Board.
However, operational efficiency and effectiveness should
be improved. See Recommendations 1 through 5 of this
report.

The extent to which the operation of the board, commis—
sion, oOr agencv program nas oeen impeded or ennancea bv
existing statutes, procedures, and practices wnich it
Has adopted, ana any other matter, 1including budgetary,
resource, and personal natter.

The 1980 revisions to Title 4 have, for the most part,
been beneficial to the operation of the ABC Board.
However, those sections which deal with suspension and
revoca-ion of licenses and permits place severe restric—
tions upon the ability of ABC to suspend and revoke
licenses for the illegal act of licensee employees.

The Board is also restricted in meeting its statutory
responsibilities in protecting the public health, safe—
ty and welfare by the size of the enforcement staff
which consists of or.e agent in Juneau, one in Fairbanks
and three, including a supervisory agent in Anchorage.
Including the supervisory®agent, there are only five
agents with inspection and enforcement responsibilities
for 1,513 licensed premises. However, one other Anchor—
age Investigator position 1is vacant.

The extent to which the board, commission or agencv has
recommended statutory changes which are generally of
benefit to the public interest.

The last major revisions to Title 4 of the Alaska Stat—
utes were the result of action by the 1980 session of
the Legislature. The ABC Board participated in the
process of developing those revisions.
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The extent to which the board, commission or aeency has
encouraged interest:ed persons to report Co it concern—
ing the effect of its regulations and decisions on tKe
errectrveness or service, economy or service, ana avail—
ability or service which it*has provided.

The ABC Board has met an average of ten times during

1982 and 1983. During each year they have met at least
once in each of the four judicial districts. Each meet—
ing has been adequately advertised and open to all in—
terested persons. Staff of the ABC Board are located

in Anchorage, Juneau and Fairbanks and are .available to
answer Inquiries of the general public during all normal
business hours. We believe this has provided an adequate
forum for allowing public input on Board regulations *
and decisions.

The extent to which the board, commission, or agencv
has encouraged public participation in the making of
its regulations and decisions.

As noted in IV above, the Board has provided an adeauate
forum for obtaining input from the public.

The efficiency wi”~h which public inquiries or complaints
regarding the“activities of the board, commission or
agency riled with it, with the department to which a
Foard or commission is administratively assigned, or
with the office or the ombudsman have been processed

and resolved.

As note ~in past reviews the number of formal hearings
continut to be few in number. However, tba ABC Board

has the authority to hold its own hearings on protests
which it exercises as a part of its regularly scheduled
meetings. Hearings 1in this manner have been accomplish—
ed in a timely manner since the Board meets at least

ten times each year.

The extent to which a board or commission which regulates
entry into an occupation or profession has presented
qgualified applicants to serve the public.

Our review of licensing activity of the ABC Board to
determine whether all statutory qualifications of licen—
sees were being met revealed no exceptions. The Board
has therefore, presented qualified applicants to serve
the public.

STATE OF ALASKA 12 DIVISION OF LEGISLATIVE AUDIT
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V.

The extent to which state personnel practices,
including affirmative action requirements. have
been complied with bv the board, commission, or
agencv to its own activities and the area or
activity or interest.

No discrepancies were noted during our review of the
rujC Board affirmative action program.

The extent to which statutory, regulatory, budgeting,
or other changes are necessary to enable the agencvT"”
board or commission to better serve the interests of

the public and to comply with the factors enumerated

in tElis subsection.

Please refer to | and Il above and to the previous
section, Findings and Recommendations.
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APPENDIX A

STATE OF ALASKA
DEPARTMENT OF REVENUE
ALCOHOLIC BEVERAGE CONTROL 30ARD
REVENUE COMPAPED WITH EXPENDITURES
Fiscal Years 1981, 1982 and 1983
(UNAUDITED)

(Noce 1)
1931 1982 1983
Revenue (See Schedule 1) S1,494,489 $1,543,393 $1,592,957
Expenditures (556.589) (562.178) (605.131)
Excess of Revenue
Over Exnenditures $ 937.900 S 986.215 S 987.326
Schedule 1

Revenue Collected

Tvces of License 1981 1982 1983
Liquor License Application $ 83,250 $ 86,350 $ 86,950
Pub 100 400 400
Beverage Dispensary 771,050 773,200 799,050
Club 39,500 39,300 41,200
Common Carrier 25.800 29,050 30,500
Restaurant 60,750 69,600 73,550
Roadhouse -0- -0- -0-
Retail Store 330,700 335,400 341,500
Wholesale General 138,500 156,000 146,700
Wholesale Malt Beverage 13,200 21,6 0 27,900
Miscellaneous (Note 2) 31,639 37,L93 45 .207
Total $1.494.489 $1,548,393 $1,592,957
Note 1

This revenue/expenditure comparison was prepared from available records
and discussions with ABC Board personnel, the records were not audited
by us and accordingly we do not" express an ooinion on the ABC Board Rev—
enue Compared mmw/ith Expenditures, nor the Schedule of Revenue Collected.

Note 2

Includes recreational-site licenses, caterer®s special events and con—
ditional contractor™s permits.
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APPENDIX B

STATE OF ALASKA
DEPARTMENT OF REVENUE
ALCOHOLIC BEVERAGE CONTROL BOARD
NUMBER OF LICENSES BY TYPE
Fiscal Years 1i98i, iyaz, ana 1983

Types of License 1931 1982 1983
Pub 1 1 1
Beverage Dispensary 620 634 645
Club 63 65 65
Common Carrier 72 88 94
Restaurant 182 215 223
Roadhouse -0- -0- -0-
Retail Store 43.8 445 448
Wholesale General 15 16 16
Wholesale Malt Beverage 7 7 8
Miscellaneous (Note 1) 9 12 13
Total 1407 1483 im
Note 1

Includes recreational-site licenses, caterer®s SDecial events
and conditional contractor®s permits.
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Source
Application Fee

Beverage
Dispensary

Restaurant or

Eating Place

Club

Bottling Works

Brewery

Winery

Package Store

Retail Stock

STATE OF ALASKA

APPENDIX C

STATE OF ALASKA
DEPARTMENT OF REVENUE
ALCOHOLIC BEVERAGE CONTROL BOARD
DESCRIPTION OF LICENSE TYPES AND FEES

Description Annual

For each license application. S 50

To sell or serve on the 1,250
licensed premises alcoholic
beverages for consumption on
the licensed premises only.
To sell beer and wine for 300
consumption only on the
licensed premises.

To sell alcoholic beverages 600
for consumption only on the

licensed premises.

To operate a bottling works 250
where beer and wine may be
bottled and sold.

To operate a brewery where 500
beer is manufactured and
bottled or barreled for sale.
To operate a winery where wine 250
is manufactured and bottled or
barreled for sale.

To sell alcoholic beverages to 750
a person in response to a

verbal solicitation for

purchase received from the

person present on the

licensed premises or in

response to a written

solicitation made by a person

known to the license for a

purchase to be received by the

person making the solicitation.

To sell the remaining stock of 100
a package liquor store when

the owner wishes to close or

terminate business. Sale may

only be to licensed persons.

-21-

Fee
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Source

General
Wholesale

Wholesale Malt
Beverage
and Wine

Distillery

Community Liquor

Common
Carrier
Dispensary

Recreational
Site

Pub

Caterer

STATE OF ALASKA

Description Annual

To sell alcoholic beverages $1,000
in the original package, and
wine 1in bulk, 1in quantities
of not less than five gallons
to holders of licenses.

malt beverages and 200
wine 1in the original packages

in quantities of not less

than five wine gallons to

holders of licenses.

To sell

To operate a distillery where 500
alcoholic beverages are
distilled and bottled or
barreled for sale.
Authorizes a municipality to 1,250
operate a beverage dispensary
or a package store or both
subject to the same

conditions and fees applicable
to beverage dispensary or
package liquor store licenses.

750

To sell alcoholic beverages for 350
consumsption aboard a vehicle,
boat, aircraft,-or railroad
buffet car licensed by -tie
State or federal agency for
passenger travel.

To sell beer and wine at a 400
recreational site during and
one hour before and after a
recreational event which 1is
not a school event, for
consumption on designated
areas at the sitr,

To sell beer and wine for 400
consumption only at

designated premises located

on the campus of an accredited

college or university.

Authorizes the holder of a 50
beverage dispensary license

to sell or dispense alcoholic
beverages at conventions,

picnics, social gatherings,

-22-

Fee

First $100,000
of sales plus

$500 - 10,000

on additional

sales

First $20,000
of sales plus
$300 - 10,000
based on
additional
sales

Beverage
Dispensary
Package
Store

Per vehicle,
boat, aircraft
or railroad
car
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Source Description Annual Fee

sporting events or similar
affairs held off the holder®s
licensed premises.

Special To sell or dispense beer or $50 Per day
Events wine for consumption at

designated premises for a

specific occasion and limited

period of time. Only a

nonprofit organization may

acquire the permit.

Conditional To sell beer or wine for 600
Contractor consumption only on designated

premises for one year from

the date of issuance of the

permit at construction sites

which are located outside a

city and inside the boundaries

of a military or naval

reservation.
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BILL SHEFFIELD, GOVERNOR

DEPABITMENT OF RKVEX3,K
ariar @ m commom onone.. 1901 YL
February 24, 1984

vT="4> « i \IL;~; =

o>' HI1
Mr. Gerald 1. Wilkerson, CPA =* i "
Legislative Auditor , <V
Division of Legislative Audit ? Tqo*
Pouch W “
Juneau, AK 9981 1 "oefvtl

Dear Mr. Wilkerson:

This letter 1is in response to recommendations contained in your
Performance Report of the Alcoholic Beverage Control Board dated January
30, 1984.

Recommendation No. 1 - The A.B.C. Board should improve documentation
of its enforcement efforts.

We agree. Conclusions for and final actions from investigations,
informal conferences and administrative hearings will be more precisely
documented and recorded 1in pertinent files.

Recommendation No. 2 - The A.B.C. Board should strengthen
communications with law enforcement officers.

Wis agree. This 1is an ongoing task for the board and its staff- We
hope the monitoring procedures implemented recently will produce improved
commun=cations with other agencies.

Recommendation Wo. 3 - The A.B.C. Board should establish procedures
to monitor license fee refunds.

We agree. Procedures to process and assess disposition of denied
applications and related refund of license fees will be established.

Recommendation No. 4 - The A.B.C. Board should improve its activity
reporting system.

We agree.
Item A. A man-hour reporting system for investigators is in place.

Item B. The discrepancy for total investigations reported resulted
from "information only" notations by investigators on their daily reports
erroneously recorded by clerical staff as "completed" investigations.
Improved communication and control within the enforcement staff has begun
to prevent this kind of error from reoccurring.

04-02LH _25.



Mr. Gerald L. Wilkerson, CPA
Legislative Auditor

February 24, 1984

Page 2

Recommendation No. 5 - The Department of Revenue should review the
A.3.C. Board"s transmittal of receipt procedures and establish procedures
to transmit funds more efficiently.

We agree. The department is vigorously reviewing cash receipt
management in all departments at the present time.

On behalf of the A.B.C. Board and its staff we commend your staff
who performed this audit for their professionalism and conduct. Thank
you for your constructive and appropriate recommendations.

fob*rt 0. Heath
Commissioner of Revenue

RDH:PLS:ml1
cc: Patrick L. Sharrock, Director

A.3.C 8oard
A.B.C Board Members

-26-
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) FURTHER: FINANCE ,
2/25/85
Date:
Mr. Speaker:
The Committee on TDICIAUY has had HB 3A

"An Act relating to the llnitation of certain types of liquor licenses.

under consideration and reports it back as follows:

[ 1 do pass [ 1 do not pass
[ 1] do pass with attached amendments(s)
ilr [ J same title

['A replace with CS for ;tm Mfrot?) 1 new title

and recommends 4- ’\yUes——*
[ } AND attaches a "Letter of Intent” [ 1 N=" Fiscal Note

[ T Zero Fiscal Note Attached

[ 1 reports it back without recommendation
t 1 referred to the Commi ttee
MEMBERS SIGNING MEMBERS HAVING
DO PASS OTHER .RECOMMENDATIONS:
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MEHORANDUM April 24, 1985
SUBJECT: Liquor Licenses; CSHB 34 (Jud)
TO: Representative M. Mike Miller

Chairman, House Judiciary Committee

FROM: George W. Edwards
Legislative Counsel

This 1s iIn response to your request for a sectional analysis
of CSHB 34 (Jud) offered on April 15, 1985.

Section 1 AS 04.06.100(b) 1is amended by addim U new para-
graph permitting the Alcoholic Beverage Control Board (the
board) to adopt regulations that require partnerships that
hold liquor licenses, including limited partnerships, to
submit reports that include notice of any change of a part—
nership interest of 10 percent or more.

Section 2 AS 04.11.040(c) 1is amended to prohibit transfer
of controlling interest in a liquor license held by a part—
nership except with the written consent of the board.

Section 3 AS 04.11 1is amended by adding a new section

04. 11.055, REPORTS REQUIRED OF PARTNERSHIPS. Subsection (a)
requires that a partnership holding a liquor license report
a transfer of a partnership interest of 10 percent or more
or a change of general partners.

Subsection (b) provides that such a report be submitted to
the board in duplicate within 10 days of the change in in—
terest or change of general partners.

Section 4 AS 04.11.100 is amended by adding a new sub-
section that permits renewal of a restaurant or eating place
license only if the licensee provides evidence to the
board®"s satisfaction that gross receipts from the sale of
food on the licensed premises constitute no less than 50

.
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percent of the gross receipts of the premises for the
preceding license year.

Section 5 AS 04.11.260(a) ia amended by replacing the pro-
noun "him"™ with the sex-neutral term "applicant®s and by
providing that the application for a liquor license for a
partnership shall be executed by an authorized general part—
ner.

Section 6 /s 04.11.260 is amended by adding a new sub-
section that requires partnerships applying for a liquor
license to provide information required by the board includ—
ing the names and addresses of all general partners and all
other partners with an interest of 10 percent or more.

Section 7 AS 04.11.310 is amended by adding a new sub-
section requiring that upon receipt of an application for
issuance, renewal, relocation, or transfer of ownership of a
liquor license within an area of a municipality under the
jurisdiction of a community council established by charter
or ordinance to advise the municipality, the board shall
provide notice of the application to the community council
and, at least 10 days in advance, advise the council of the
date and time of any proposed action on the application.

Section 8 AS 04.11.340 is amended by substituting the term
"relocation”" for the term "transfer."” The change eliminates
possible confusion caused by the current usage of "transfer"”
as applicable both to the sale of an existing liquor license
and to the relocation of licensed premises. Since there is
a critical difference between the two acts, this section
substitutes the term "relocation” for "transfer"” with refer —
ence to the relocation of licensed premises. The term
"transfer™ remains applicable to sales of licenses.

Paragraph (2) of the section requires that relocation of a
license be denied if prohibited under AS 04.11.400 (a) or

(b).

Paragraph (3) of the section requires that relocation of a
license be denied if the license would be relocated outside
of the established village, incorporated city, unified
municipality, or population area established under AS
04.11.400(a) within which it is located.

Paragraph (10) of the section requires that relocation of a
license be denied if the license was 1issued under
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AS 04.11.400(g), (h), or

Section 9 AS 04.11.400(a) 1is amended to substitute
"relocation”™ language for "transfer" language.

Paragraph (1) provides for retention of the population re—
quirement, outside a specified governmental unit including
an established village and organized borough, at 1,500 or a
fraction of 1,500 for each restaurant or eating place
license that may be issued and for raising the population
requirement to 3,000 or a fraction of 3,000 for each other
license that may be issued within a five mile radius of the
licensed premises, excluding the populations of established
villages, 1incorporated cities, unified municipalities, and
organized boroughs that are wholly or partly included within
the radius.

Paragraph (2) provides for retention of the population re—
quirement, inside a specified governmental unit including an
established village, organized borough and unified
municipality, at 1,500 or a fraction of 1,500 for each
restaurant or eating place license that may be issued and
for"raising the population requirement to 3,000 or a
fraction of 3,000 for each other license that may be 1issued
within the unit.

Paragraph (3) provides for a population limitation inside an
organized borough but outside an established village or in—
corporated city within the borough of 1,500 or a fraction of
1,500 for each restaurant or eating place license that may
be issued and.3,000 or a fraction of 3,000 for each other
license that may be 1issued within the area, excluding the
population of those established villages that have conducted
an election under AS 04.11.490, 04.11.496, or 04.11.500 and
the population of incorporated cities within the organized
borough.

Section 10 AS 04.11.400(b) is amended to provide that when
the five-mile radius described in subsection (a) encompasses
all of a governmental unit, 1including an established

village, 1incorporated city, or unified municipality, and the
population inside and outside of the unit but inside the
five-mile radius is less than 3,000, rather than the former
1,500, the board may deny issuance or relocation of a liquor
license.

Ux":Z-



Section 11 AS 04.11.400(e) 1is amended to define "popu-
lation,” as*used in subsection (a)(1), as persons residing
within the five- mile radius not later than the date the
application is received by the board and not earlier than 60
days before the application is received.

Section 12 AS 04.11.400(f) 1is amended to include within the
"population” referred to in subsection (a)(2) and (3) only
those persons who resided in a specified governmental unit,
including an organized borough, as of December 31 of the
year preceding the date of application.

Section 13 AS 04.11.400(g) 1is repealed and reenacted to
provide for the issuance or transfer of ownership of a
beverage dispensary license or a restaurant or eating place
license without regard to subsection (a) population
restrictions to encourage tourism. A license may be issued
under this section to an airport terminal or to a hotel-type
business that has a dining room or kitchen facilities if:

(d) it is within a population area of less than 1,501
and has at least 15 rental rooms;

(b) it is within a population area of 1,501 to 2,500
and has at least 20 rental rooms;

(c) it is within a population area of 2,501 to 5,000
and has at least 25 rental rooms;

(d) it i1s within a population area of 5,001 to 15,000
and has at least30 rental rooms;

(e) it is within a population area of 15,001 to 25,000
and has at least 35 rental rooms;

() it is within a population area of 25,001 to 50,000
and has at least 40 rental rooms; or

(g) it is within a population area of greater than
50,000 and has at least 50 rental rooms.

Section 14 AS 04.11.400(h) 1is amended to restate the
board®s authority to issue a restaurant or eating place
license without regard to subsection (a) under certain
circumstances.



Section 15 AS 04*11.A00(i> is amended to make the license
transfer provision of this section applicable to licenses
limited under either subsection (a) or (b).

Section 16 AS 04*11.400(j) 1is amended to provide that the

board may approve the issuance or transfer of a restaurant

or eating place license in a municipality without regard to
subsection (a) if necessary for the public convenience.

Section 17 AS 04.11.430 (a) is amended to include partner-
ships and limited partnerships among entities that may hold
liquor licenses.

Section 18 AS 04.11.504(a) is amended by the insertion of
the term “Yelocation”™ to indicate the relocation of licensed
premises.

Section 19 AS 04.21.Cl10 is amended by adding a new sub-
section that requires that at least 10 days before a date
set for municipal action on an application for the 1issuance,
renewal, relocation, or transfer of ownership of a liquor
license, the municipality provide written notice of the time
and place of hearing to a community council, with
jurisdiction over the affected area, established by charter
or ordinance to advise the municipality.

Section 20 provides for an immediate effective date.

GWE :0j b
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Edwards

AMENDMENT

Offered in the HOUSE By Sund

TO: HB 34

Page 1, line 7, after "licenses":

Insert "and the licensing of partnerships”

Page 1, after line 8, insert new bill sections to read:
"* Section 1. AS 04.06.100(b) 1is amended by adding a new paragraph to
read:

(16) required reports from partnerships and limited part—
nerships licensed under this title, 1including reports of transferred
interests of 10 percent or more.

* Sec. 2. AS 04.11.040(c) 1is amended to read:

(©) A person may not receive or transfer controlling interest
a liquor license issued to a partnership, including a limited partner —
ship, or a corporation under this title except with the written con-—
sent of the board.

* Sec. 3. AS 04.11 is amended by adding a new section toread:

Sec. 04.11.055. REPORTS REQUIRED OF PARTNERSHIPS. (a) Apart—
nership, including a limited partnership, 1issued a license under this
title shall report to the board when a partnership 1interest of 10
percent or more 1is ti"ansferred and shall report a change of general
partners.

(b) The report to the board shall be made in writing 1in
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duplicate and shall be sent within 10 days after the change 1in inter—
est or change of general partners.
* Sec. A. AS 0A.11.260(a) 1is amended to read:

(a) An applicant for a new license or permit shall file with the
director a written application, signed and sworn to by the applicant,
giving the applicant®s [HIS] name and address. IfT the applicant 1is a
corporation, the application shall be executed by the authorized
officers of the corporation. If the applicant 1is a partnership,
including a limited partnership, the application shall be executed by
an authorized general partner. The application shall include:

(1) the type of license or permit desired;

(2) a description of the premises for which the license or
permit 1is desired, giving the address by street and number, or other
information, so that the Jlocation of the premises can be definitely
determined;

(3) a statement of the residency of the applicant;

(A) the license fee;

(5) the duration of the license or permit desired;

(6) any other information required by the board.

* Sec. 5. AS 0A.11.260 1is amended by adding a new subsection to read:

()] A partnership, 1including a limited partnership, that appl
for a license or permit shall provide information required by the
board including the pames and addresses of all general partners and

all partners with an interest of 10 percent or more."

Renumber succeeding sections accordingly.

-2- A/A/85



Page 6, after line 6, insert a new bill section to read:

"* Sec. 11. AS 04.11.430(a) 1is amended to read:

(a) Each 1license shall be 1issued to a specific 1individual

individuals, to a partnership, including a limited partnership, or to

a corporation. IT the license 1is issued to a corporation, the regis—

tered agent of the corporation must be an individual resident of the

state.”

Renumber succeeding sections accordingly

4/4/85



Edwards

AMENDMENT

Offered in the HOUSE By Clocksin and Gruenberg

TO: CSHB 34 (SA)

Page 1, following line 15, insert a new bill section to read:
"* Sec. 2. AS 04.11.310 1is amended by adding a new subsection to read:

(b) Upon receipt of an application for the issuance, renewa
relocation, or transfer of ownership of a license within an area of a
municipality under the jurisdiction of a community council established
by municipal charter or ordinance to advise the municipal governing

body, the board shall

(1) immediately provide to the community council written

notice of the application; and
(2) at least 10 days before the date set for board action

on the application provide to the community council written notice of

the proposed action and the time and place for a hearing."”

Renumber remaining bill sections accordingly.

Page 7, following line 19, insert a new bill section to read:
"* Sec. 13. AS 04.21.010 1is amended by adding a new subsection to read:
(d) At least 10 days before the date set for municipal action
an application for the 1issuance, vrenewal, relocation, or transfer of
ownership of a proposed license, the municipality shall provide writ—

ten notice of the proposed action and the time and place for a hearing

-1- 3/18/85
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to a community council that
(1) is established by municipal charter or ordinance to
advise the municipal governing body; and

(2) has jJurisdiction over the area affected by the proposed

action."

Renumber remaining bill section accordingly.
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POSITION P*PER/Department d Health & Social Services

POSITION PAPER

CS FOR HOUSE BILL 34 (STATE AFFAIRS)

"An Act relating to the administration of liquor licenses; and providing
for an effective date."

Section 1

This section would attempt to require that a restaurant or eating place
license derive at least 507, 0f its gross receipts fmjn the sale of food.
This provision 1is currently in regulation, 15 AAC 104.305. While this idea
is laudable it is uncertain how the ABC Board will effectively monitor
licensees"™ receipts. Since the intent of this classification of license is
to allow patrons to consume jeer or wirte with meals, the Department recommends
consideration be given to using the pre 1980 title 04 language 1in this
section.

"A restaurant or eating place licensee may sell beer
and wine in a restaurant or eating place with meals
furnished 1in good faith to patrons."

This should assist in avoiding the proliferation of restaurants that are
promoting the sale of beer and wine regardless of whether patrons are eating
food. In effect,, some establishments have a beer and wine tavern in a
section of their "estaurant. Again, this does not appear to be co.iSis,ant
with the intent oi this category of license.

Sections 3 and 4

The Department supports Sections 3 and 4, the population requirement change
from 1500 to 3000 for beverage dispensary or package st* e licenses.

The Alaska State Plan (84-86) indicates that on 1| per capita basis Alaska

has over twice the number of licensed liquor outlets as other states. In

1983 the national average for the ratio of licenses to each 1000 population
was 1.18 while the Alaska ratio was 2.65. The attachment is from the Liquor
Handbook 1984 and details all states relationships of liquor licenses to
population for 1983. Passage of this bill would tend to move Alaska more
towards the norm of the national experience with respect to the ratio of
licenses to population. Furthermore, this action should assist in stabilizing

Alaska®"s near nation leading per capita consumption rate of beverage alcohol,
with its attendant related problems, including driving while intoxicated.

The Alaska Chapter of Mothers Against Drunk Driving is supportive of this
bill and the Anchorage Mayor®s Task Force on Drunk Driving of 1984 contained
the following recommendation:

"The accessibility of alcohol should be limited by reducing l°"quor outlets
(licenses) from 1-1500 population to 1-3000 population."



Additionally, the Governor®s Task Force on Drunk Driving heard testimony
favoring the concept contained in HB 34, however did not take action on
this 1idea when they were advised this bill would be introduced to the
legislature this session.

Section 7

This section more fully defines the number of rental rooms and population
ratio applicants for beverage dispensary, or restaurant or eating licensee
must demonstrate in order to be considered for a license designated to
encourage tourist trade. The Department 1is supportive of this section
since its passage would tend to limit the issuance of additional new
licenses.

The Department will be pleased to provide additional information regarding
CS for HB 34 and urges its passage.

Recommended by:
Matthew C. Felix
Coordi nator
Office of Alcoholism/
Drug Abuse

Date:
Approved by:
Commissioner
Dept, of Health &

Social Services

Date:
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FISCAL NOTE pRov. :.:cn Colt3 , It
1. REQUEST I1.  FISCAL DETAIL
Bill/kesoluticn No.: CS for HB 34 Agency Affected:
Title:"An Act relating to the administration* Program Category A f fec ted
Sponsor: f*.M. Miller BRU, Program of Subprogram” ) Affectec:

Requestor”
Date of Request: 1/28/05

FY 83 FY 84 | FY 85 1 FY 86 FYy 87 FY £8
OPERATING 1
100 PERSONAL SERVICES
200 TRAVEL
300 CONTRACTUAL
400 COMMODITIES 1 1
500 EQUIPMENT
600 LAND & STRUCTURES
700 GRANTS, CLAIMS, ETC 1

-

TOTAL OPERATING _ 0 -0 - -0 - -0 - -0 - -0 - |
CAPITAL 1 =0 - -0 - -0 - -0 - -0 - I- 0 -
REVENUE 1 -0 - -0 - 1-0 - - 0 - - 0- 1- 0 -
FUND ING: (Thousands of Dollars)
GENERAL FUND
FEDERAL FUNDS i
OTHER (Specify Source) i
f
POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY
!
I11. SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:
*of liquor licenses; and providing for an effective date.”
V. ANALYSIS: Attach a separate page for any Analysis
Prepared By: “@atthev; C. Felix Phone: 586-6201
Division: Alcoholism and Drug Abuse Date: 3/13/85
-
Approved by Commissioner: - Date Cc
Department: HEALTH & SOCIAL~SERVICES // 4

Distribution:
Original to Legislative Finance
Copy to Office of Management and Budget (for Legislature introduced bills)
Copy to Department (for Governor introduced bills)
Copy to Sponsor
Copy to Requestor (if different from Sponsor) 3/8/L3
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Total Control
Grand Total

— Hnmbdr ol LIcmes —
OH On- A Qil
Premise

On-
Premise

601
1.275
591
14.581
3.567
3436
443
74b
1.299
1.905
1.070

1.147
1.220
1.260
6.902

556
6.210
2.375
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926
1.535
217
23572
110

1.449
1,571
"e55
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I> Ax,
Hi;* £

1.6/3
924
4.598
1211
9.335
593

1.014
1.216
11.834
1.569
19.019
159
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1.960
2.481
1.276
654
60.615
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463
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11.501
1.373
1.810
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877
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<Totals may not add because of rounding.
Nole Georoia and New York data are for 1379 New Mexico data are tor 1930 The number ol ofl-premise licenses in Control States
presents state stores and agencies with the following exceptions: North Carolina represents county and city stores. Michigan includes

specliny desfgnated distributors and Mississippi and Wyoming cover private licenses since these slates operate a monopoly at wholesale

level only
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License*
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1.273
26.082
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3.574
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6.581
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Cr,.
Premise

I.b7
043
025
055
117
109

073
120
012
033
1.05
0.2f
050
034
1.56
013
108
057

028
1w
021
016
134
016

152
048
137

0.V
oV
*eof

00/

0-i>
opi
158
106
103
023

106
020
1.10
0.59
1.60
0.10
211
035
058
0.65
127
0.89

0.70

Qil-
Premise

097
046
029
046
044

MB
048
0'5
01)6
029
0.76

031
048
025
0 66
024
031
017
083
037
067
025
006
023
014
026
032
0.37
088
nn
(.v
@M
ti i

OIM
1) 13
007
012
043
0.26
017
007
0.05
0.04
009
0.05
0.10
0.12
0.04
0.09
0.03
0.19
0'2
026

On-A Qil
Premise

0.51

0TO

059

1.55
0.68
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*
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036
127
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107
093
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Total
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222
112
139
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HB 34 Limitation of Liquor Licenses

File Contents - 3/14/85

CSHB 34 (State Affairs) with referral letter from Chair
Hurley

3 fiscal notes:
$0 - Revenue
$0 - Health & Social Services
$0 - Community & Regional Affairs

Sectional Analysis of CSHB 34 (SA)
Comparison of HB 34 & HB 150 (Governor®s version)

liquor license fees
Population statistics/Alcohol Eeverage Control Board 1/24/85

ABC Board Proposed Regulation Changes 1/25/85
ABC Performance Report 1/30/85

Analysis of Availability: Alcohol Consumption
Alaska Council on Prevention of Alcohol & Drug
Abuse 2/85



