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(d) In this section, "unconditional discharge™ has the meaning
given in AS 12.55.185.

Sec. 33.30.201. DISPOSAL OF ABANDONED PERSONAL PROPERTY. (@)
It is the obligation of each person committed to the custody of the
commissioner to provide for the appropriate disposition of all person—
al property within 90 days of the date of the person® release or
transfer from a correctional facility.

(b) Any personalproperty remainingat a <correctional facility
after 90 days from thedate of release or transfer is deemed aban-—
doned, and will be delivered to the Department of Administration for
disposal pursuant to AS 44.71.010.

(c) The state shall not be liable for ary loss or damage to
personal property deemed abandoned under (b) of thissection.

Sec. 33.30.301. DEFINITIONS. In this chapter, unless the con-—
text requires otheiwise,

(1) "crime against a person" means a crime as set out in
AS 11.41, except custodial interference under AS 11.41.320 and *1.41-
.330; or a crime against a person in this or another jJurisdiction
having elements substantially identical to those of a crime as set out
in AS 11.41, except custodial interference under AS 11.41.320 and
11.41.330;

(2) “"commissioner® means the commissioner of the Department

of Corrections or the commissioner®s designee;

(3) "correctional facility"” or "facility"” means a prison,
jail, camp, farm, half-way house, group home, or other placement
designated by the commissioner for the custody, care, anddiscipline

of prisoners; a "statecorrectional facility" means any correctional
facility owned or run by the state;

(4) "court"™ means the supreme court, the court of appeals,
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*

the supeiior court, the district or magistrate court,

judge of a court;

or a justice or

(5) "department” means the Department of Corrections;

(6) "furlough”™ means an authorized

actual confinement for a designated purpose

(7) "municipality” means a borough v

a municipality unified under AS 29.68.240

law to establish a correctional

facility;

(8) "prisoner"™ means a person,

under authority of state law

AS 11.81.900(b);

in official

(9) "temporary commitment"”

-- 29

leave of absence from

-jriod of time;

city in the state, or

.68.440, authorized by

other than a juvenile, held

detention as

defined in

means detention of a person for

any period under authority of state law,

but does not

ment upon conviction and judgment of a court of this state;

(10) "victim" has the meaning given

Sec. 6. AS 33.32.015(b) is amended to read:

(b) The commissioner of corrections may

(1) subject to the Fiscal

Procedures Act

purchase, lease, equip, and maintain buildings,

equipment, and may purchase materials and enter

may be necessary for the correctional

(2) provide for prisoners

services and producing art>_ies,
state agency, a political subdivision of the state,

federal government, other states or their political

for use by nonprofit organizations;

(3) if the Correctional

in AS 33.32.070 approves, employ

products as needed by private

industry

machinery,

include confine-

in AS 12.55.185.

(AS 37.05), use,

and other

into contracts, which

industries program;

to

materials,

if

be

Industries

prisoners to

the

employed

Commission
provide

services

in

rendering

and supplies needed by a
an agency of the

subdivisions, or

established

se

or

rvices or

products



have potential for contributing to the economy of the state and will
have minimal negative impact on an existing private industry or labor
force in the states

4) subject to the provisions of AS 37.05, enter
cooperative ventures with private industry for the establishment and
operation of "Free Venture"™ industries pursuant to AS 33.32.017, or as
otherwise necessary to fulfill the purpose of this chapter.
Sec 7. AS 33.32 is amended by adding a new section to read:

Sec. 33.32.017. "FREE VENTURE" CORRECTIONAL INDUSTRIES. (a)
Upon recommendation of the Correctional Industries Commission estab—
lished under AS 33.32.070, the commissioner may establish "Free Ven-—
ture” correctional industries for the sale of goods or services to the
public or private sector. A "Free Venture" correctional industry 1is a
correctional industry which is operated and managed 1in total or in
part by a private industry or organization within a correctional
facility pursuant to an agreement entered into under AS 33.32.-
015(b) (4).

(b) The commissioner shall provide appropriate space, utilities,
security and inmate workers to the private industry or organization.

(c) The private 1industry or organization shall ©provide all
machinery, tools, supplies, materials, transportation, training,
supervisory personnel, management marketing, and 1insurance necessary
for the operation of che "Free Venture" industry.

(d) In exchange for the space, utilities, and inmate workers
provided to it, the private industry or organization shall pay to the
commissioner a weekly payment in an amount not less than the sum of
the existing minimum hourly wage, established under AS 23.10.065,
multiplied by the total number of hours worked during that week by

inmates employed in the "Free Venture" correctional industry.

into joint
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* Sec. 8. AS 33.32.030 is amended by adding a new subsection to read:

(f) The provisions of this section do not apply to "Free Ven-
ture" industries established under AS 33.32.017.

Sec. 9. AS 39.35.360(e) 1is amended to read:

(e) An employee ofa detention facility provided by a local
government unit to the territorial or state government wunder AS 33.-
30.031 [AS 33.30.060], who continues in state employment upon transfer
of the facility to the state, 1is entitled to credited service for
prior service with the facility if the employee remains in continuous
employment with the state until July 1, 1976. To obtain credited
service the employee 1is required to make retroactive contributions fcv
the period of service between January 1, 1961, and the effect?” ate
of the transfer of the facility to the state.

Sec. 10. AS 44.65.050 is amended by adding a new subsection to read:

(d) The Department of Corrections and the Department of Trans—
portation and Public Facilities may enter into agreements under this
chapter for the construction, renovation, repair or alteration of
state correctional facilities as defined in AS 33.30.301. An agree-
ment entered into under t" is subsection 1is limited to an estimated
cost of $100,000 per project as determined by the terms of the agree-

ment.

* Sec. 11. Regulations adopted under a statute amended or repealed by
this Act continue in effect until amended or repealed by the commissioner

of corrections.
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Introduced: 1/28/85
Referred: Health,Education &
Social Services and Judiciary

BY THE RULES COMMITTEE BY
IN THE HOUSE REQUEST OF THE GOVERNOR
HOUSE BILL NO. 141
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to the parole of offenders; and
providing for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 12.55 is amended by adding a new section to read:

Sec. 12.55.115. FIXING ELIGIBILITY FOR DISCRETIONARY PAROLE AT
SENTENCING. The court may, as part of a sentence of imprisonment,
further restrict the eligibility of a prisoner for discretionary
"parole for a term greater than that required under AS 33.16.100.

* Sec. 2. AS 33 is amended by adding a new chapter to read:
CHAPTER 16. PAROLE ADMINISTRATION.

Sec. 33.16.010. PAROLE. (a) A prisoner who 1is serving a term
of at least 181 days is eligible for either discretionary or mandatory
parole.

(b) A prisoner who is eligible under AS 33.16.090 may be granted
discretionary parole by the board of parole.

(c) A prisoner who is not eligible for discretionary parole, or
who 1is not released on discretionary parole, must be released on
mandatory parole for the term of good time deductions credited under
AS 33.20, if the term or terms of imprisonment exceed 180 days.

(d) A prisoner released on discretionary or mandatory parole is
subject to the conditions of parole imposed under AS 33.16.150.
Parole may be revoked under AS 33.16.220.

Sec. 33.16.020. BOARD OF PAROLE. (a) There 1is in the Depart—

ment of Corrections a board of parole consisting of five members



appointed by the governor.

(b) Members of the board serve for staggered terms of five years
and until their successors are appointed.

(c) The governor shall choose the presiding officer of the board
from among the membership.

(d) The governor shall ma.e appointments to the board wv«ith due
regard for representation on the board of the ethnic, racial, sexual,
and cultural populations of the state.

Sec. 33.16.030. SELECTION CRITERIA FOR BOARD MEMBERS. (a) The
governor shall appointboardmembers on the basis of their qualifi—
cations to make decisions that are compatible with the welfare of the
community and of individual offenuers. The governorshall appoint
members who are able to consider the character and background of
offenders and the circumstances under which offenses were committed.

(b) At least oneperson appointed to the board must have ex—
perience in the field of criminal justice.

(c) Officers or employees of the state may not beappointed tc
the board.

Sec. 33.16.040. COMPENSATION AND EXPENSES. A board member is
entitled to compensation of $150 a day for each day the member 1is
participating in business of the board, and is also entitled to the
per diem and travel allowancesprovided under AS 39.20.180.

Sec. 33.16.050. MEETINGS OF THE BOARD. (a) The board may meec
as often as it consider”’ necessary to carry out its responsibilities,
but shall meet at least four times a year.

(b) Three members of the board constitute a quorum for the
conduct of business.

(c) Decisions and orders of theboard require the affirmative

votes of a majority of the members present.
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(d) The board may conduct meetings by the use of teleconferenc-
ing facilities.
Sec. 33.16.060. D"JTIES Or THE BOARD. (a) The board shall

(1) serve as the parole authority for the state;

(2) upon receipt of an application, consider the suitabil-
ity for parole of a prisoner who is eligible for discretionary parole;

(3) impose parole conditions on all prisoners released
under disc "*"ionary or mandatory parole;

(*» under AS 33.16.210, discharge a person from parole when
custody 1is no longer required;

(5) maintain records of the meetings and proceedings of the
board;

(6) adopt standards determining when a prisoner should be
granted discretionary parole;

(7) recommend to the governor and the legislature changes
in the law administered by the board;

(8) recommend to the governor or the commissioner changes
in the practices of the department and of other departments of the
executive branch necessary to facilitate thepurposes and practices of
parole;

(9) wupon request of the governor, review and recommend
applicants for executive clemency;

(10) execute other responsibilities prescribed by law.

(b) The board shall adopt regulations under the Administrative
Procedure Act (AS 44.62)

(1) establishing standards under which the suitability of a
prisoner for discretionary parole will bedetermined;

(2) providing for the supervision of parolees and for

recommitment of parolees; and
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(3) governing procedures of the board.

Sec. 33.16.070. PROCESS. The board or a member of the board may
issue subpoenas and subpoenas duces tecum in the performance of board
duties under AS 33.16.060(a)-

Sec. 33.16.080. EXECUTIVE DIRECTOR. The board shall hire an
executive director to serve the board in the discharge of its duties.
The executive director .nust have had training and experience in the
field of criminal justice. The executive director may employ addi-—
tional staff to assist the board.

Sec. 33.16.090. ELIGIBILITY FOR DISCRETIONARY PAROLE. (a) A
prisoner who is serving a term of at least 181 days, and who is not
otherwise ineligible under (b) of this section, may, 1in the discretion
of the board, be released on discretionary parole subject to AS 12.-
55.086(b), 12.55.115, and AS 33.16.L90(c) and (d).

(b) A prisoner is not eligible for discretionary parole 1if the

prisoner 1is serving a presumptive sentence. A presumptive sentence
means

(1) a sentence imposed under AS 12.55.125(c)(*) -- 4),
() -- 3, ((e)(1) -- (3), or (i) -- (4, including any period
of imprisonment imposed after adjustment under AS 12.55.155(a), (c),
or (d); or

(2) sentences 1imposed under the statutes listed in (1) of
this subsection which are to be served consecutively.

(c) In determining the eligibility of a prisoner for discretion—
ary parole, the board may rely upon the verbatim written transcript of
sentencing proceedings prepared under AS 12.55.025(Ca)(1l), as well as
the judgment entered by the court.

Sec. 33.16.100. GRANTING OF DISCRETIONARY PAROLE. () The

board may authorize the release of a prisoner on discretionary parole

HB 141 4
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if it determines that

(€D) the prisoner eligible for discretionary parole will,
with reasonable probability, live and remain at liberty without Vvi-
dating any laws and without violating any conditions 1imposed by the
board; and

) the release of the prisoner on discretionary parole is
compatible with the welfare of society and would not diminish the
seriousness of the crime.

(b) If the board finds a change 1in circumstances in a prisoner"s
parole release plan submitted under AS 33.16.130(a), or discovers new
information concerning a prisoner who has been granted a parole re-
lease date, the board may rescind or revise the previously granted
parole release date. In reconsidering the release date, the proce-
dures set out in AS 33.16.130(b) and (c) must be followed.

(c) Except as provided in (d) of this section, a prisoner may
not be released on discretionary parole until the prisoner has served
at least one-fourth of the period of confinement imposed, or any
minimum term set under AS 12.55.115 at sentencing, whichever 1is great-
er.

(d) A prisoner who is sentenced for a term under AS 12.55.125(a)
or (b) may not be released on discretionary parole until the prisoner
has served the mandatory minimum term under AS 12.55.125(a) or (b), at
least one-third of the period of confinement imposed, or any minimum
term set under AS 12.55.115 at sentencing, whichever is greater.

Sec. 33.16.110. SUITABILITY FOR DISCRETIONARY PAROLE. In de-
termining whether a prisoner 1is suitable for discretionary parole, the
board shall consider the preparole reports ineluding,

(€D I epresentence report made to the sentencing court;

(2) the recommendations made by the sentencing court, by
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the prosecuting attorney, by the defense awtorney, and anystatements
made by the victim or theprisoner at sentencing;

(3) the prisoner”s institutional conduct history while
incarcerated;

(4) recommendations made by the staff of the correctional
facilities in which the prisoner was incarcerated;

(5) reports of prior crimes, juvenile histories, and previ-
ous experiences of the prisoner on parole or probation;

(6) physical, mental, and psychiatric examinations of the
prisoner;

(7) information submitted by the prisoner, the sentencing
court, the victim of the crime, the prosecutor, orother persons
having knowledge of the prisoner or the crime; and

(8) other relevant information that may be reasonably
available.

Sec. 33.16 *20. RIGHT OF VICTIM TO COMMENT ON PAROLE OF PRISON-
ER. (a) Upon request of the victim, notice of a hearing to review or
consider the parole eligibility or the setting of a parole date for a
prisoner in a state prison who is convicted of a crime against a
person must be sent to the victim of the c."ime at least 30 days before
the scheduled hearing.
(b) 1t is the responsibility of the victim to keep the board
apprised of the victim®s most current mailing address. The board
shall send the notice required under (a) of this section to the last
known address of the victim. The address of the victim may not be
disclosed to the prisoner or the prisoner®s attorney.
(c) The victim has a right to comment in writing on the proposed
action of the board. Copies of the comments must be provided to the

prisoner and the prisoner®s attorney before action by the board.
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(d) The board shall consider the comments presented under (c) of
this section in deciding whether to release the prisoner on parole.

(e) Upon request of the victim, if the board decides to release
on parole a prisoner who is convicted of a crime against a person, the
board shall make every reasonable effort to notify the rictim before
the prisoner®s release date. Notification under this subsection must
include the expected date of the prisoner®s release, the geographic
area in which the prisoner is required to reside, and other pertinent
information concerning the prisoner®s conditions of parole that may
aifect the victim.

(@) Upon request of the victim, if a prisoner is released under
AS 33.16.010(c), the board shall make every reasonable effort to
notify the victim before the prisoner®s release date. Notification
under this subsection must include the expected date of the prisoner's
release, the geographic area in which the prisoner 1is required to
reside, and other pertinent information concerning the prisoner”s
conditions of parole that may affect the victim.

Sec. 33.16.130. APPLICATION FOR DISCRETIONARY PAROLE. (a) A
prisoner eligible for discretionary parole may apply to the board for
discretionary parole. As part of the application for parole, the
prisoner must submit to the board a parole release plan wh..ch includes
the prisoner®s plan for employment, residence, and other information
concerning the prisoner"s rehabilitative plans if released on parole.

(b) Before the board determines a prisoner®"s suitability for

discretionary parole, the prisoner is entitled to a hearing before the

board. The prisoner must be furnished a copy of the preparole reports
listed in AS 33.16.110, and permitted access to all records, except
those that are otherwise excluded by law, that will be considered by

the board in making its decision. The prisoner may also respond in
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writing to all materials considered by the board, be present at the
hearing, and present evidence to the board.

(c) The board shall issue its decision in writing and provide
the basis for a denial of discretionary parole. A copy of the deci-
sion must be provided to the prisoner.

Sec. 33.16.140. ORDER FOR PAROLE. An order for parole, setting
out the conditions imposed by AS 33.16.150(a) and by the board under
AS 33.16.150(b), and the date parole custody ends, must be furnished
to each prisoner released on discretionary or mandatory parole.

Sec. 33.16.150. CONDITIONS OF PAROLE. (a) As a condition of
parole, a prisoner released on discretionary or mandatory parole shall
refrain from violation of state or federal law or municipal ordinance.

(b) The board may require as a condition of discretionary or
mandatory parole that a prisoner released on parole

(1) meet family obligations;

(2) pursue employment, educa ion, counseling, or training;

3) remain within stated geographic limits unless written
permission to depart from the stated limits is granted the parolee;

()] report upon release to the parcle jfficer assigned to
the parolee;

(5) report as required to the parole officer assigned to
the parolee;

(6) reside at a stated place and notify the board of any
change in place of residence;

) not possess or control firearms or other dangerous
weapons;

(8) refrain from possessing or consuming alcoholic Dbever-
ages;

(9) refrain from possessing or consuming a controlled
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substance without a doctor ® prescription;

(10) submit to reasonable searches and seizures by a parole
officer, or a peace officer acting under the direction of a parole
officer;

(1) submit to appropriate medical, mental health, or con-
trolled substance or alcohol examination, treatment, or counseling;

(12) submit to periodic examinations designed to detect the
use of alcohol or controlled substances;

(13) make restitution to a victim of the prisoner®s crinme,
according to a schedule established by the board;

(14) refrain from opening, maintaining, or using a checking
account or charge account;

(15) refrain fromentering into a contract other than a
prenuptial contract or a marriage contract;

(16) refrain fromoperating a motor vehicle;

(17) refrain fromentering an establishment where alcoholic
beverages are served, sold, or otherwise dispensed;

(18) refrain fromparticipating in any other activity or
associating with any other person that the board determines is rea-
sonably likely to diminish the rehabilitative goals of parole, or
which may endanger the public.

(c) Except for a condition imposed under (b)(4), (7)), (9, (10),
(12) or (13 of this section, the board may generally delegate imposi-
tion of special conditions under (b) of this section to the discietion
of the parole officer.

(d) The board may require a prisoner vreleased on parole to
comply with specitl conditions imposed under (b) of this section for
any period up to the maximum term under which the prisoner is subject

to the custody and jurisdiction of the board.
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Sec. 33.16.160. CHANGE IN PAROLE CONDITIONS. (a) Upon appli-
cation of the state or the parolee, the board may change a condition
of parole previously imposed under AS 33.16.150(b).

(b) If the proposed change in conditions of parole is more
restrictive of a parolee®"s liberty, the parolee is entitled to notice
of the proposed change, the reasons for the proposed change, a hearing
before the board, and an opportunity to respond to the proposed change
and to present evidence.

(c) Notwithstanding (a) and (b) of this section, when a parole
officer determines that an emergency situation requires an immediate
change in a condition of parole, or the imposition of a new condition,
the parole officer may impose the change or new condition immediately,
without a hearing. The parole officer shall immediately notify the
board of the imposition of the emergency change or new condition and
shall provide a written report setting out the basis for the change or
new condition and the nature of the emergency. The effective period
of a change 1in condition or imposition of a new condition wunder this
subsection may not exceed 15 working days.

(d) A condition of parole may be ch.nged, a new condition of
parole may be imposed, or a new or changed condition imposed under (c)
of this section may be extended by a member of the board or the
board"s designee if, after a preliminary hearing, an emergency situa-
tion is found which requires a change in condition. The effective
period of a change in condition under this subsection, the imposition
of a new condition under this subsection, or the extension under this
subsection of a new or changed condition imposed wunder (c¢) of this
section may not exceed 90 days.

Sec. 33.16.170. CONFIDENTIALITY OF RECORDS AND INFORMATION. The

preparole reports listed in AS 33.16.110, and other information
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obtained and used by the board under this chapter, are confidential
and may not be disclosed to anyone other than the board, the sentenc-
ing judge, the prosecuting and defense attorneys, the prisoner, the
prisoner"s attorney, the attorney for the board, the staff of the
board, or others granted access to this information under this <chap-
ter.

Sec. 33.16.180. DUTIES OF THE COMMISSIONER. The commissioner
shall

(¢D) conduct investigations of prisoners eligible for dis-
cretionary parole, as requested by the board;

(2) supervise the conduct of parolees;

3) appoint and assign parole officers and personnel;

4 provide the board, within 30 days after sentencing,
information on a sentenced prisoner who may be eligible for discre-
tionary parole under AS 33.16.090:

(5) notify the board and provide information on a prisoner
120 days before the prisoner s mandatory release date, if the prisoner
is to be released to mandatory parole; and

(6) maintain records, files, and accounts as requested by
the board.

Sec. 33.16.190. PAROLE AND PROBATION OFFICERS. An officer ap-
pointed by the commissioner under AS 33.05.020(Ca) or under AS 33.16.-
180, may discharge duties under AS 33.05 or AS 33.If.

Sec. 33.16.200. CUSTODY OF PAROLEE. Except as provided in
AS 33.16.210, the board retains custody of discretionary and mandatory
parolees until the expiration of the maximum term or terms of impris-
onment to which the parolee is sentenced.

Sec. 33.16.210. DISCHARGE OF PAROLEE. The board may uncondi-

tionally discharge a parolee from th< jurisdiction and custody of the



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

29

board after the parolee has completed two years of parole, if the
sentence of the parolee does not include any residual period of pro—
bation. A parol™ e with a residual period of probation may, after two
years of parole, be discharged by the board to 1immediately begin
serving the residual period of probation.

Sec. 33.16.220. REVOCATION OF PAROLE. (a) The board may revoke
parole for viclation of a state or federal 1law, a municipal ordinance,
or a condition imposed under AS 33.16.150(b).

(b) Except as provided in (e) of this section, within 15 working
days after the arrest and incarceration of a parolee for violation of
a condition of parole, the board or its designee shall hold a prelimi—
nary hearing. At the preliminary hearing, the board or 1its designee
shall determine if there is probable cause to believe that the parolee
violated the conditions of parole and, when probable cause exists,
whether the parolee should be released pending a final revocation
hearing. A grand jury indictment or a finding of probable cause at a
preliminary hearing in a criminal cave 1is conclusive proof of probable
cause that a parole violation occurred.

(c) In determining whether a parole violator should be released
pending a final revocation hearing, the board or its designee shall
consider

(1) the likelihood of the parolee"s appearance at a final
z-evocation hearing;

(2) the seriousness of the alleged violation;

(3) whether the parolee presents a danger to che community;
and

(4) whether the parolee is likely to further violate con—
ditions of parole.

(d) If the parole violator is vreleased pending a final

HB 141 -1Z-



revocation hearing, the board or its designee may 1impose additional
conditions necessary to ensure the parolee®"s appearance at the final
revocation hearing, and to prevent further violation of conditions of
parole.

(e) A preliminary hearing under (b) of this section is not re—
quired if the board holds a final revocation hearing within 20 working
days after the parolee"s arrest and incarceration.

(f) The board shall hold a final revocation hearing no later
than 120 days after a parolee"s arrest, subject to restrictions aris—
ing under AS 33.10.010 and (g) oc this section.

(g) When the basis for the revocation proceeding is a criminal
uffenso, the parolee may request, or the board upon its own motion may
propose that further proceedings on the revocation be delayed. In
making the determination to delay further proceedings, the board shall
consider prejudice that may result to the parolees and the state"s
interests in the pending criminal case and the parolee®s decision to
delay final revocation proceedings. ITf good <cause to proceed is
found, the board shall consult with the attorney general before <con-—
tinuing the final revocation proceeding.

(h) At a final revocation hearing, a violation of a condition of
parole must be established by a preponderance of the evidence.

(i) If, after the final revocation hearing, the board finds that
the parolee has violated a condition of parole imposed under AS 33.-
16.150(b), or a law or ordinance, the board may revoke all or a por—
tion of the parole, or change any condition of parole.

Sec. 33.16.230. WAIVER OF HEARING. A prisoner or parolee may
waive the right to a hearing provided under AS 33.16.120, 33.16.160,
or 33.16.220 by submitting a writ :en waiver to the board.

Sec. 33.16.240. ARREST OF A "AROLE VIOLATOR. (a) A parolee may

-13- HB 141
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be arrested, with or without a warrant, for a violation of parole.

(b) A warrant for the arrest of a parolee who is charged with a
violation of parole may be issued by the board, or n member <cf the
board, based on probable cause that a violation has occurred.

(c) A parole officer may, without a warrant, arrest a parolee
for a violation of parole only if there is danger to the public, if
there is a likelihood that the parolee will flee, or if the parolee
committed a crime in the presence of the parole officer.

(d) If a parolee 1is arrested without a warrant, the parole
officer shall notify the board no later than the working day immedi-
ately following the arrest. The parole officer shall, within five
working days after the arrest, provide the board with a written report
setting out the alleged violation and circumstances that required
immediate arrest of the parolee.

(e) A parolee arrested for violation of parole is not entitled
to bail.

(f) Time spent in custody pending revocation proceedings must be
credited toward the unexpired term of imprisonment of the parolee;
however, the time the parolee was at liberty on parole does not alter
the time the parolee was sentenced to serve.

Sec. 33.16.250. EXECUTION OF WARRANT FOR ARREST OF PAROLEE. (@)
A parole officer, or a peace officer acting at the request of a parole
officer, shall execute a warrant issued wunder AS 33.16.240 by ar-
resting the parolee and confining the parolee in a correctional facil-
ity designated by the commissioner.

(b) The parole officer or peace officer shall immediately notify
the board or a member of the board of an arrest under (a) of this
section.

Sec. 33.16.260. DEFINITIONS. In this chapter
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(1) "board" means the board of parole;

(2) "commissioner"” means the commissioner of corrections;

(3) "controlled substance"” means a drug, substance, or
immediate precursor included in the schedules set outin AS 11.71.-
140 -- 11.71.190;

(4) "crime against a person” has the meaning given in
AS 33.30.900;

(5) "department" means the Department of Corrections;

(6) "discretionary parole” means the release of a prisoner
by the board before the expiration of a term, subject to conditions
imposed by the board and subject to its custody and jurisdiction;

(7) "mandatory parole”™ means the release of a prisoner who
was sen”"- t.”ed to one or more terms of imprisonmentexceeding 180 days,
forthe period of good time credited under AS 33.20, subject to con-—
ditions 1imposed by the board and subject to its custody and jurisdic—
tion;

(8) "parolee"™ means a prisoner, sentenced to one or more
terms of imprisonment exceeding 180 days, released by the board or by
operation of law before the expiration of the term, subject to the
custody and jurisdiction of the board;

(9) "“prisoner"” means an offender confined for a violation
of state law, but does not include a person confined under AS 47;

(10) "victim" has the meaning given in AS 12.55.185.

Sec. 3. AS 33.20.040(a) 1is repealed and reenacted to read:

Sec. 33.20.040. RELEASED PRISONER. (a) A  prisonerreleased
under AS 33.20.030 must be released on mandatory parole to the custody
and jurisdicti."”” of the parole board under AS 33.16, until the expir—
ation of the maximum time to which the prisoner was sentenced, if thj

time of imprisonment exceeded 180 days. However, a prisoner released
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on mandatory parole may be discharged under AS 33.16.210 before the
expiration of the term. A prisoner who was sentenced to an imprison-
ment of 180 days or less must be unconditionally discharged, except as
provided in (c) of this section.
* Sec. 4. AS 33.20.040 is amended by adding a newsubsection to read:
(c) If a prisoner®s sentence includes a residual period of
probation, a prisoner released wunder AS 33.20.030 must immediately
begin serving the residual probationary period, except that if manda-
tory parole is required under (a) of this section, serving the proba-
tionary period must immediately follow discharge from parolr.
* Sec. 5. AS 39.50.200(b)(20) is amended to read:
(20) [STATE] Board of Parole (AS 33.16.020 [AS 33.15.010]);
*Sec. 6. AS 44.66.010(a)(3) 1is amended to read:
(3; [STATE] Board of Parole (AS 33.16.020 [AS 33.15.010])
-- June 30, 1989 [1985];
*Sec. 7. AS 33.15 1is repealed.
* Sec. 8. The terms of members of the board of parole appointed under
AS 33.15.0jli), repealed in sec. 7 of this Act, terminate on the effective
date of this Act. The governor shall appoint members to the board of
parole under AS 33.16.020 for the following initial terms: one member for a
five-year term; one member for a four-year term; one member for a three-
year term; one member for a two-year term; and one member for aone-year
term.

*Sec. 9. This Act takes effect January 1, 1986.
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Of ferrd: 2/i13/H5
Referred: Judiciary

Original sponsors: Kelly, Sturgulewslci,
Faiks, et al

BY THE HEALTH, EDUCATION

AND

IN THE SENATE SOCIAL SERVICES COMMITTEE

CS FOR SENATE BILL NO. 4 (HESS)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to correctional restitution
ters."
BEIT ENACTED BY THE LEGISLATUREOF THE STATE OF ALASKA:
* Section 1. AS 12.55.015 is amended by adding a new subsection
read:
(e) If the defendant is ordered to serve a definite term
imprisonment, the court may recommend that the defendant serve all
part of the term in a correctional restitution center.

* Sec. 2. AS 12.55.086(a) is amended to read:

cen-

to

of

or

(a) When the imposition of sentence is suspended under AS 12.-

55.085, the court may require, as a special condition of probation,

that the defendant serve a definite term of continuous or periodic

im-

prisonment, not to exceed the maximum term of imprisonment that could

have been imposed. The court may recommend that the defendant serve

all or part of the term in a correctional restitution center.
* Sec. 3. AS 33.30 is amended by adding new sections to read:

ARTICLE 3A. CORRECTIONAL RESTITUTION CENTERS.

Sec. 33.30.282. CORRECTIONAL RESTITUTION CENTERS. (@) The
commissioner shall establish correctional restitution centers in the
state. Tne purpose of the centers is to provide certain nonviolent

offenders with rehabilitation through community service and employment

while protecting the community through partial incarceration of
offender, and to create a means to provide restitution to victims

crimes.

the

of
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(b) The commissioner shall adopt regulations setting standards
for the operation of the centers including

(1) requirements that the centers be secure and in compli—
ance with state and local safety laws;

(2) standards for disciplinary rules to be imposed on
prisoners confined to the centers;

(3) standards for the granting of emergency absence to
prisoners confined to the centers; and

(4) standards for periodic review of the performance of
prisoners confined to tie centers.

Sec. 33.30.283. ELIGIBILITY TO SERVE TIME IN A CORRECTIONAL
RESTITUTION CENTER. (a) The commissioner may not allow a prisoner to
serve time in a correctional restitution center unless the commis—
sioner specifically finds that the prisoner meets the eligibility
requirements imposed by this section.

(b) To be eligible to serve time in a correctional restitution
center, the prisoner

(1) must be employable and agree to aecure employment and
obey the rules of the center;

(2) may not have been convicted of an offense, in this
state or another jurisdiction, 1involving violence or the use of force,
as defined in AS 11.81.900; 1in this section, violence or the use of
force includes possession of a firearm, as defined in AS 11.81.900, in
the commission of an offense, whether or not the firearm was actually
used; and

(3) may 1is have been convicted of an offense under AS 11.-
41.410 - 11.41.470 or an offense in the state or another jJurisdiction
having elements substantially identical to an offense under AS 11.41.-

410 - 11.41.470.

CSSB 4(HESS) -



Sec. 33.30.284. COMMUNITY ADVISORY COMMITTEES. The commissioner
shall appoint a community advisory committee for each center, to
consist of five members of the community in which the center 1is locat—
ed. The committee shall consider complaints made against prisoners
confined to a center andshall make recommendations to the commis—
sioner.

Sec. 33.30.285. CONTRACTS FOR OPERATION OF RESTITUTION CENTERS.
The commissioner may enter into an agreement with a public or private
agency to provide necessary facilities under AS 33.30.282 - 33.30.288.
The commissioner may not enter into an ogreeinent with an agency that
is unable to provide a degree of custody, care, and discipline similar
to that required by the laws of the state.

Sec. 33.30.286. DISTRIBUTION OF PRISONER ™S EARNINGS. The em—
ployer of a prisoner confined to a center shall pay the prisoner ™
earnings to the commissioner. The commissioner shall deposit the
earnings in a fund to bepaid to the prisoner upon release from the
center aftf ; making and distributing deductions for

(1) an amount determined by the commissioner for the cost
of the housing, food, and clothing provided to the prisoner;

(2) necessary travel expenses to and from work and other
incidental expenses of the prisoner;

(3) an amount determined by the commissioner to be neces-—
sary for the support of the prisoner®s dependents; and

(4) a fine or restitution ordered by the court.

Sec. 33.30.288. CONFINEMENT TO THE CENTER. A prisoner shall be
confined to the center at all times except while

(1) at work and traveling to and from work;
(2) at and traveling to and from a community service pro—

ject approved by the commissioner;
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3) on emergency absence; or

(A) at and traveling to and from a job interview.

- Sec. 4. AS 33.30.900 is amended by adding a new paragraph to read

(10) "center" means a correctional restitution center.

CSSB 4 (HESS) —4-
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Introduced: 1/22/85
Referred: Health, Education and Social Services
Judiciary and Finance

IN THE SENATE BY ABOOD
SENATE BILL NO. 72
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to sentencing."”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 12.55.015(a) in amended to read:

(a) Except as limited by AS 12.55.125 - 12.55.175, the court, in
imposing sentence on a defendant convicted of an offense, may singly
or in combination

(1) impose a fine when authorized by law and as provided in
AS 12.55.035;

(2) order the defendant to be placed on probation under
conditions specified bythe court which may includeprovision for
active supervision;

(3) impose a definite term of periodic imprisonment;

(4) impose a definite term of continuous imprisonment;

(5) order the defendant to make restitution as provided in
AS 12.55.045;

(6) order the defendant to carry out a continuous or peri-
odic program of community work as provided in AS 12.55.055;

(7) suspend execution of all or a portion of the sentence
imposed as provided in AS 12.55.080;

(8) suspend imposition of sentence as provided in AS 12.-
r*.085j.

(9) order the defendant, unless indigent, to pay, in an
amount determined bythe court and in additionto amounts determined

under Rule 39(c) of the Rules of Criminal Procedure for costs of
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defense attorneys, all or pari of the courtcosts and the expenses of
prosecution.
* Sec. 2. AS 12.35.085 is amended by adding a new subsection to read:
(f) A suspended imposition of sentence, whether or not dis-
charged by the court, is considered a prior conviction for purposes of
presumptive sentencing under AS 12.55.125\c) - (e) and (i) or another
law requiring enhanced penalties for repeat offenders.

* Sec. 3. AS 12.80.030 1is repealed.

SB 72 2
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Offered: 2/8/85
Referred: Judiciary and Finance

Original sponsor: Abood

IN THE SENATE BY THE STATE AFFAIRS COMMITTEE

CS FOR SENATE BILL NO. 73 (State Affairs)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - FIRST SESSION

A BILL

For an Act »ntitled: "An Act relating to the identification of persons

BE

arrested when driving while intoxicated."

IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

*

Section 1. AS12.25 is amended by adding a new section to read:

Sec. 12.25.240. PHOTOGRAPH AND FINGERPRINTS REQUIRED. (a) When
a person is arrested for an offense committed while that person was
operating a motor vehicle, and the arresting officer has pre-table
cause to believe that the person was 1in violation of AS 28.35.030 or
an ordinance with substantially similar elements at the time the
offense was committed, the arresting officer or the law enforcement
agency that has custody of the person shall obtain a photograph and
fingerprints before that person®s release from custody.

(b) A law enforcement agency that obtains fingerprints under
this section shall forward two sets of fingerprints and information
concerning the subject"s arrest to the Alaska State Troopers, Scien-

tific Crime Detection Laboratory.
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Offered: 2/8/85
Referred: Judiciary and Finance

Original sponsor: Abood

IN THE SENATE BY THE STATE AFFAIRS COMMITTEE

CS FOR SENATE BILL NO. 74 (State Affairs)
IN  THE LEGISLATURE OF THE STATE OF ALASKA

FOURTEENTH LEGISLATURE - FIRST SESSION

A BILL
For an Act entitled: "An Act relating to driving while intoxicated."
BE ITENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
*Section 1. AS 28.35.030(a) isamended to read:

*

*

(a) A person commits the crime of driving wh" ie intoxicated if
the person operates or drives a motor vehicle or operates an aircraft
or a watercraft

(1) while under the influence of intoxicating liquor, or
any controlled substance listed in AS 11.71.140 - 11.71.190, or a
combination of intoxicating liquor and a controlled substance ;

(2) when, as determined by a chemical test taken within
four hours after the alleged offense was committed, there is 0.10
percent or more by weight of alcohol in the person®s blood or 100
milligrams or more of alcohol per 100 milliliters of blood, or when
there is 0.10 grams or more of alcohol per 210 liters of the person®s
breath; [OR]

(3) while the person is under the combined influence of
intoxicating liquor and a drug or another substance that acts as a
central nervous system depressant, hallucinogen or stimulant; or

(4) while the person is under the influence of a druR or
another substance that acts as a central nervous system depressant
hallucinogen or stimulant.

Sec. 2. AS 28.35.030(g) 1is amended by adding a new paragraph to read:

(,,) "drug"has the meaning given in AS 11.71.900.

Sec. 3. AS 28.35.030 is amendeld. ly adding a new subsection to read:
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(h) A person convicted under this section may not receive credit
toward all or part of a minimum mandatory sentence for time spent in a
residential alcohol treatment or rehabilitation program.

* Sec. 4. AS 28.35.032 is amended by adding a new subsection to read:

(k) A person convicted under this section may not receive credit
toward all or part of a minimum mandatory sentence for time spent in a
residential alcohol treatment or rehabilitation program.

* Sec. 5. AS 28.35.035(b) 1is amended to read:

(b) A person who is unconscious or otherwise in a condition or
at a location rendering that person incapable of providing a breath
sample [REFUSAL] is considered not to have withdrawn the consent
provided under AS 28.35.031(a) and a chemical test may be administered
to determine the amount of alcohol in that person®s breath or blood.
A person who 1is unconscious or otherwise incapable of providing a
breath sample [REFUSAL] need not be ©placed wunder arrest before a

chemical test may be administered.
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Offered: 2/22/85

Referred: Judiciary and Finance
Original sponsor: Abood
IN THE SENATE BY THE STATE AFFAIRS COMMITTEE

CS FOR SENATE BILL NO. 75 (State Affairs)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - FIRST SESSION
A BILL
For fin Act entitled: "An Act relating to suspension of the privilege to
obtain a driver"s license."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS22.15.100 is amended to read:
Sec. 22.15.100. FUNCTIONS AND POWERS OF DISTRICT JUDGE AND
MAGISTRATE. Each district judge and magistrate has the power

(€D} to issue writs of habeas corpus for the purpose of
inquiring into the cause of restraint of liberty, returnable before a
judge of the superior court, and the same proceedings shall be had on
the writ as if it had been granted b, the superior court judge under
the laws of the state in such cases;

(2) of a notary public;

3) to issue marriage licenses and to solemnize marriages;

(©)) to issue warrants of arrest, summons and search war-
rants according to manner and procedure prescribed by law and the
supreme court;

(5) to act as an examining judge or magistrate in prelimi-
nary examinations 1in criminal proceedings; to set, receive and forfeit
bail and to order the release of defendants under bail;

(6) to act as a referee in matters and actions referred to
the judge or magistrate by the superior court, with all powers con-
ferred upon referees by laws;

(@) of the superior court in all respects including but not

limited to contempts, attendance of witnesses and bench warrants;
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(8) to order the temporary detention of a minor, or take
other action authorized by law or rules of procedure, 1in cases arising
under AS 47.10, when the minor is in a condition or surrounding dan-—
gerous or injurious to the welrare of the minor or others which re—
quire: immediate action; the action may be continued in effect until
reviewed by the superior court in accordance with rules of procedure
governing these cases;

(9) to issue a temporary order for emergency injunctive

relief in cases involving domestic violence as provided in AS 25.35.-

020;

(10) to revitv an administrative revocation of a person's

driver ® license” [OF, nonresident privilege to drive, or privilege to
obtain a driver®s license, and an administrative refusal to issue r,
original license, when designated as a hearing officer by the commis—
sioner of public safety and with the consent of the administrative
director of the state court system.
Sec. 2. AS 28.15.061(b) 1is amended to read:

(b) An application under (a) of this section shall

(1) contain the applicant®s full name, date and place of
birth, sex, and mailing and residence addresses;

(2) state whether the applicant has been previously li—
censed as a driver and, if so, when and by what jurisdiction;

(3) state whether any previous driver®s license issued to
the applicant has ever been suspended or revoked® [OR] whether an
application for a driver"s license has ever been refused, or whether
the applicant ™ privilege to obtain a driver®"s license has ever been
revoked by a court or the department or a similar agency 1in another
state and, if so, the date of and reason for the suspension, revoca—

tion, or refusal; and
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4 contain other inforrnation which the department

reasonably require to determine the applicant®"s identity, competency,
and eligibility.
Sec. 3. AS 28.15.165(a) 1is amended to read:

() If a chemical test administered under AS 28.35.031(a) to
person driving a motor vehicle fr/r wh* ch a driver"s license is re—
quired produces a result described in AS 28.35.030(a)(2) or if a
person under arrest for driving a motor vehicle for which a driver"s
license 1is required refuses to submit to a chemical test under AS 28.-
35.031(a), a law enforcement officer shall read a notice and deliver a
copy to the person. The notice shall advise that

(1) the department intends to revoke the person®s driver"s
license or nonresident privilege to drive, or refuse to issue an
original license to the person;

(2) the person has the right to administrative ,*eview of
the revocation or determination not to issue an original license;

(3) the notice itself is a temporary driver®"s license, for
persons then holding a valid license, that expires seven days after it
is delivered to the person;

4 revocation of the person®s driver®s license or nonresi —
dent privilege to drive, or a determination not to issue an original
license shall take effect upon expiration of the temporary driver"s
license unless the person within seven days requests an administrative
review.

Sec. 4. AS 28.15 is amende"l by adding a new section to read:

Sec. 28.15.176. SUSPENSION OR REVOCATION OF PRIVILEGE TO OBTAIN
A LICENSE. (a) A court or the depart, ent may suspend or revoke a
person"s privilege to obtain a driver s license in the same manner and

for the same reasons as a driver"s license 1issued under this chapter.
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(b) If a court or the department is required by statute or
regulation to suspend or revoke a person™ driver"s license, then the
privilege to obtain a driver"s license shall be suspended or revoked
if the person does not have a driver®"s license.

(c) Procedures and references in AS 28 relating to the suspen—
sion or revocation of a driver®"s license are equally applicable to the
suspension or revocation of the privilege to obtain a driver"s Ii—
cense .

Sec. 5. AS 28.15.291 is amended to read:

Sec. 28.15.291. DRIVING WHILE LICENSE OR PRIVILEGE TO OBTAIN A
LICENSE CANCELLED, SUSPENDED, REVOKED OR IN VIOLATION OF LIMITATION,
(a) A person ma> not drive motor vehicle on a highway or vehicular
way or area at a time when thut person®s driver"s license, privilege
to obtain a driver®s license, or r"vilege to drive has been canceled,
suspended or revoked in this or another jurisdiction, or when driving
in violation of a limitation placed wupon that person®s license or
privilege to drive in this or another jurisdiction. Except as provid—
ed in (c¢) of this section, upon conviction of a violation of this
section, the court shall impose a sentence of imprisonment of not less
than 10 days. The execution of sentence may not be suspended nor may
probation or parole be granted until the minimum imprisonment provided
in this section has been served; nor may imposition of sentence be
suspended. In addition, the person®s license, privilege to obtain a
license, or privilege to drive shall be revoked, and the person may
not be issued a new license nor may the privilege to drive be restored
for an additional period of not less than one year after the date that
the person would have been entitled to restoration of driving privi—
leges or issuance of a license.

(b) When a person"s license or privilege to obtain a license is

CSSB 75(SA) -4-
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canceled, limited, suspended or revoked, that person shall be informed

by the department or the court that takes the action at the time of
the action that, upon a conviction of driving on a highway or vehicu—
lar way or area in this, state at a time when that person®s driver"s
license® [OR] privilege to drive or privilege to obtain a driver X
license in this state has been canceled, suspended or revoV~d, or upon
a conviction of driving in violation of a limitation of the license,

that person will be subject to the mandatory minimum sentence of
imprisonment under this section.

(c) The court shall impose a sentence of imprisonment of not
less than 30 days and a fine of not less than $500 upon conviction of
a violation of this section if the person®s driver®s license or privi—
lege to obtain a driver's license was revoked wunder circumstances
described in AS 28.15.181(c)(1). The court shall impose a sentence of
imprisonment of not less than 90 days and a fine of not less than
$j1,000 upon convictijn of a violation of this section if the person®s
driver®s license or privilege to obtain a driver"s license was revoked
under circumstances described in AS 28.15.181(c)(2) or (3). The
execution of sentence may not be suspended nor may probation or parole
be granted until the minimum imprisonment provided in this subsection
has been served. Imposition of sentence may not be suspended. In
addition, the person"s privilege to drive and to obtain a driver"s
license shall be revoked for an additional period of not less than one
year after the cate that the person would have been entitled to resto—
ration of driving privileges or to obtain a driver"s license if the
person had not been convicted under this section.

(d) A person convicted of a violation of this section is guilty

of a class A misdemeanor.
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red: Judiciary

Original sponsor: Abood
IN THE SENATE BY THE STATE AFFAIRS COMMITTEE

CS FOR SENATE BILL NO. 76 (Statj Affairs)

IN THE LEGISLATURE OF THE STATE OF ALASKA

FOURTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to rights of prisoners; and amending
Rule 5(b) of the Alaska Rules of Criminal Procedure."

BE IT ENACTEDBY THE LEGISLATURE OF THE STATE OF ALASKA:

*

read:

Section 1. AS 12.25.150(b) 1is amended to read:

(b) Immediately after an arrest, but after law enforcement

officers have conducted any tests necessary to preserve dissipating
physical evidence of intoxication, a prisoner shall have the right to
telephone or otherwise communicate with the prisoner"s attorney and
any relative or friend. Any [, AND ANY] attorney at law entitled to
practice in the courts of Alaska shall, at the request of the prisoner
or any relative or friend [FRIENDS] of the prisoner, have the right to

[IMMEDIATELY] visit the prisoner immediately after the testing [PERSON

ARRESTED].

Sec. 2. Rule 5(b), Alaska Rules of Criminal Procedure, is amended to
(b) Rights of Prisoner to Communicate with Attorney or

Person. Immediately after [his] arrest, but after Jlaw enforcement

officers have conducted any tests necessary to preserve dissipating
physical evidence of Intoxication; a [THE] ©prisoner shall have Che
right [FORTHWITH] to telephone or otherwise [TO] communicate with the
prisoner » [BOTH HIS] attorney and any relative or friend. Any
attorney at law entitled to practice in the courts of Alaska shall, at
the request of [EITHER] the prisoner or any relative or friend of the

prisoner, [SHALL] have the right [FORTHWITH] to visit the prisoner 1in
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private immediately after the testing.

* Sec. 3. Section 2 amends Rule 5(b) of the Alaska Rules of Criminal
Procedure by delaying the right to contact an attorney until after dis-

sipating physical evidence of intoxication can be obtained.
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Lawmakers Focus on Presumptive Sentencing

, ,Relo,resentatlves at the state's
criminal justice system spoke before &
Som,t, meeting of "the House and Senate
udiciary committees on February 13
and offered differing opinions ori the
effects ang succ«i(ss of presumptive
sentencing In Alaska.

_Testimony split along predictable
lines, with representatives of the
Departments of Law, Public Safety and
Corrections generally lauding the
adoption of presumptive sentencing,
and representatives of the Judiciary,
Public’ Defender and Public Advocaté's
Offices opening it.

Presumptive sentencing was
enacted in 1978 as part “of a
comprehensive revision of the state's
criminal code, Under presumptive
senten_clngr, £ud|cal discretion IH
sentencmgI epeat felons 1S channeUe
by the legislature, which sets a
specific prison term “presumed” to be
appropriate for the average offender
In the absence of specific_aggravating
or mitigating, factors. These factors
can be applied to increase or reduce
the presumptive sentence within a
specified range.

Chief Prosecutor Dan Hickey from
the Cfiminal Division_ of the Dept, of
Law-"cited a mid-70's study by the
Alaska Judicial Council which studied
several hundred felony sentences in
Alaska and concluded "that the two
mostlimportant factors influencing the
sentence a person received were the
race of the defendant and the identity
of the judge.

ITW V

M

Before 1980, when presumptive
sentencing went Into effect, judges
had sole discretion in handing down
sentences, subject onl%/. to a statutory
maximum. In adop mg rpresumptlve
sentencing, the legislature hoFed_to
eliminatethe disparities in sen encm?
that occurred under the system o
unlimited discretion.

*Rep. Robin Taylor (F,-Wrant[;ell), a
fotr.mer j]ydt e, {8% etxcdeptlon I_lpkthe
citing, of the stu ickey.
He Sgld he was "offendedy t%t Hick ¥
would bring it up "as some sort o
excuse for why wo should continue
presumptive sentencing.” In an angry
statement at the contlusion of the
hearing, Taylor said that "95* of all
the cases which were cited to you b¥
Mr. Hickey today were the result o
plea bargains "between district
attorneys' offices and defense counsels

a plea bargain over which the judge

a&

[H il |

has no_control." Taylor claimed that
the 1978 bar. on plea bargaining by
then-Attorney General Avrum Gross
vr.as. the pr#mar reason f?r the
elimination’o d|star|t|es I sentencing,
A follow-up study by the Judicidl
Council performed two years ago
would seem to confirm this, since it
showed that by 1980 racial disparities
had been eliminated, and that they
were low in the gears 1978 to 1979,
Judge Alex Brenner of the Alaska
Court “of Apgealls stated that in
general judges don't like presumﬁtwe
sentencing, aIt,hou%h they have,
scrugulously_applled he law since
1980. He s concerned about the
"over-mechanization of the process"
that ¢"n lead to poor decisions based
%chltly cn mechanical requirements of
e law.

Brenner said there was an "undue
(Continued on page 8)



Sentencing ...

(Continued from page 1)

limit" on judicial sentencing discretion,
since in the absence of,a%gravatlng or
mitigating factors, a judge has no
discretion at all in the awarding of a
sentence. In fact, he stated, one
effect of presumptive sentencing has
been to transfer much of “the
discretionary power to the prosecution
(District Attorney's Office).” The D.A.
makes crucial "decisionS on how to
charge a defendant that can
significantly affect the sentence. He
said that the District Attorney's offic*
Is not. apusing this power, but that the
potential for ‘abuse exists.

. According to Brenner the most
serious negative effect of presumptive
sentencing stems from, consecutive
sentences. ~With consecutive sentences
"you throw_ uniformity out the
wlndor," aid Brenner. If there

appen to be two charges, you end up
with a double sentence.

He also sees a potential for
backlash when sentences are perceived
as too harsh. Given the eight-year
automatic presumptive senténce “for
first degree sexual assault and child
abuse, hie feels there would be le’s
inclination on the part of abused

women and children to report
interfamilial cases.
Dept, of Public Safety

_Commlssmrt]erfR(t)Eert Sltmdbet testlfle_dt
In support of the system. . He says i
has | ceeased. public )c/.redlblllty mythe
ﬁtate's' criminal Austlce sgstem. "We
aven't heard dnyone Ssay lower
anything," said ?u,nd erg, who added,
nd one has. complained about Hansen,
(referring to the stiff sentence
received by Anchorage serial murderer
Robert Hansen).

Public Defender Dana Fabe
outlined what she feels are some of
the problems with the system. She
questions whether presumptive

sentencing is an equitable or fair
system since* individual differences or
problems (such as alcohol/dru

addiction, youth, and background

cannot be taken into consideratiori.
She feels that If a person has no
record whatsoever, It should be
conildercd a mitigating factor. Under
presumptive sentencing, a person with
a long string of misdemeanor
convictions Is treated exactly the same
as a person with no record at all.
She also pointed out that there b 10

mitiqating factor for turning oneself in
or Tor ‘consideration of a good
likelihood of rehabilitation.

. Addressing the question of racial
imbalances in”sentencing, Fape said
she thought that the diSparities were
eliminated in part because judges
became more sensitive to the [groblem,
not hecause presumptive sentencing
was adopted.

She also questioned the Increa_sm%
use of presumptive sentencing for firs
time offenders. The law was amended
to 1582 to mandate an eight-year
aHtomatlc sentence rfotr Irst time
offenders convicted of first degree
sexual assault. In 1983 the law’ was
further amended to include first
degree sexual abuse of a minor,
FirSt-time offenders are also sentenced
presumptively for class A felonies
(robbery, arson, serious assault and
ma,nslaughterg and assaults on peace
officers and other emergency service
providers.

Fabe said one effect of the law is
tlgaStO it encourages more trials. Before
clients to "put together a sentencing
Package,”’plead guilty perhaps to a
esser ctharge, and hopé for a lenient
sentence, rather than taking a weak
case all the way. Now, with
Bresu ptive ?ent necing, .ihere IS N0
enefit In pleading 8U|ty If the
sentence i automatic.

Fabe recommended that the
legislature carefully anali/,ze the
existing agﬂravatmg and mi |gat|ng[
factors. She also recommendéd tha
even If the target sen ean is found
to be appropriate, the legislature
should %rant judges the latitude to
suspend sentences under certain
circumstances and. to allow for
Probatlon for some prisoners. She_said
hat prisoners sentenced presumptively
(no possibility of parole) often leave
]lall "penniless, and unsupervised,”
ncreasm? the likelinood that they will
get Into trouble again.

Publl% Advocate Brant McGee
labeled the system a "blind and
mechanical process" and offered five
rea?ons for Nis_opposition to it. He
feels ,Pres,umptlv sentencing is.unfair,
that it distorts, the criminal justice
Process, that it removes discretion
rom the Jud%e_ to the District
Attorney, that it has no deterrent
value, and that reduces the likelihood
that sexual assault cases within the
family will be reported due to the

she said,” she would often advise-

I.: reiterated Ms. Fabe's points on
the unfairpess of the system: that no
consideration is given to individual
differences, that sentences are far too
severe, and that the system 1s “widely
perceived as unfair.”

_He claimed it distorts the system
in that it promotes trials ‘over
ridiculous, issues, such as whether an
aggravating or mitigating factor
applies. McGee said thefe was no
benefit to avoiding trial, and that
defendants often go to trial hoping for
a procedural efror which would
invalidate the proceedings.

McGee said that the three-panel
Judge Pr_oce_dure Is inherently hiased
and"unfair since t depends completely
on the compositOn of the panel, The
panel reviews cases that a_;fudqe
determines rould be "manitestly
unjust” to sentence presumptively.

He said presumptive sentencing
has no deterrent value because people
don't understand the system or know
the penalties. He said that it "has
not alleviated public concern over
crime.

“Most that testified advised the
Ieglslators to study the system as a
whole, then to examine the specific
components of it such as aggravating
and mitigating factors, the specific
presumptive sentences, and whether to
allow judges the option of granting
parole or probation.

Oil & G fas. .
(Continued from page 6)

Legislative counsel, Randall
Mullen, testified that the legislation
was written to apply in ?eneral to
anyone, not to one particular person
so”it does not violate the law.

Mike Kelly, general manager for
GVEA, said that no other contracts
will fall under_the category listed In
Sec. 1 of the bill. Kelly added that
If GVEA suspends its cil take, which
has been continuous since 1981, a loss
of $130,000 in revenue to consumers
will result. GVEA is a co-cperative
liectric association. Unless 0B 152

passes, Kelly stated, GVEA will
experience a gap in oil flow, a gap he
termed a " “ard he

ﬁaperwo,rk gap
requested the committee™s approval of
the bill to continue GYEA's ro aItY oil
flow. "I'a Just as soon get this thing
tk.

moving while ,,//in
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IN THE HOUSE BY THE JUDICIARY COMMITTEE
CS FOR HOUSE BII.L NO. 2 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: An Act relating to adoption medical records: and
providing for an effective date.””

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
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* Section 1. AS 18.50 is amended by adding new sections to read:

Sec. 18.50.214. ACCESS TO ADOPTION [INFORMATION. Upon request,
the state registrar shall provide the adoptive parents of a person or
the adopted person with whatever nonidentifying information Is avail—
able on the medical history of each biological parent, adopted person,
and blood relative of each biological parent. The Information shall
be on a standard*.-, d form prepared by the department.

Sec. 18.50.216. MAINTENANCE OF RECORDS. (a) The department, a
child adoption agency, or a person placing a person for adoption shall
furnish the state registrar the information concerning biological
parents required under AS 18.50.214 fox all adoptions. IT the infer-
mation concerning biological parents and adopted person and blood
relatives of each biological parent required under AS 18.50.214 is
requested but 1is not available for an adoption, the state registrar
Bhall attempt to obtain the required information from the child adop—
tion agency, records of the departm%nt, or court adoption records, or

a person placing a person for adoption.

(b) A child adoption agency licensed under AS 47.35.100 and

person plqging a perso& for adoption shall maintijn records required
r

under this chapter or by the regulations of the commissioner. If a

child adoption agency or a person placing a person for adoption cease*
1

1- CSHB 2(Jud)
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to place persona for adoption, it shall transfer its records to the
commissioner.
Sec. 2. AS 18.50.370 1is amended by adding new paragraphs to read:

(14) "adoptive parent”™ means a parent who adopted a person
under AS 25.23]j

(15) "biological parent” means a birth parent who 1{is named
on the original certificate of birth of an adopted person*

(16) "child adoption agency"” means a child adoption agency
licensed under AS 47.35.100%*

(17) "medical history” means information 1identifying pre—
vious medical conditions and their treatment, 1immunization records,
and other medical 1information that would he relevant to the health
care of a genetically-related person.

Sec. 3. AS 25.23.080(c) is amended to .read:

(©) A certified copy of the birth certificateor verification of
the birth record of the person to be adopted, if available, the non—
identifying information specified in AS 18.50.214, if available, and
the required consents, relinquishments, and termination orders shall
be filed with the clerk by the person or agency petitioning for
adoption.

Sec. 4. AS 25.23 1is amended b> adding a new section to read*

Sec. 25.23.185. RECORDS AND INFORMATION. (a) A person or
agency petitioning for adoption shall attempt to obtain from each
known biological parent cf the adopted person for the state registrar
the Informgiion described In AS 18.50.214 on a fora prepared by the
department.

(b) The information provided by a biological parent under (a) of
this section shall be filed with the state registrar.

Sec. 5. This Act takes effect January 1, 1986.

%
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Alaska | tate HogiHIaturt

House of Ecpresentatuies

COMMITTEE ON HEALTH. EDUCATION
AND SOCIAL SERVICES

POUCHV
OFFICIALBUSINESS JUNEAU, AK 99811
465-3759
\
\
MEMORANDUM \
T0: Members of the House HESS Committee

FROM: Deborah Niedermeyer, Committee Aide
RE: HB2, Relating to Adoption Medical Records

DATE: 25 January, 1985

IN YOUR FOLDER YOU WILL FIND
A copy of HB2
A memo from Representative Szymanski, prime sponsor

A position paper and zero fiscal note from the Department of Health,
Education and Social Services

A memo from Karla Forsythe, General Counsel f. he Alaska Court System

Written testimony form Fairbanks Counseling and. Adoption



Fairbanks Counseling and Adoption

222 Front St. Graehl
P.O. Box 1544
Fairbanks, Alaska 99707
(907) 456-4729

January 25, 1985

Niilo Koponcn
Chair Person
House 1iss

Dear Mr. Koponen:

We Ffully support House Bill 2, pertaining to adoption medical

records. We believe that an adopted person should have access
to nonidentifying medical information relating to his/her birth
background. This information could be crucial to an adopted

person®s health and well being.

However, we also feel that this housebill 1is too limited 1in
scope. While we feel that noni.dentifying information related
to medical needs 1is important, other information can also be
of great importance to an adopted person. Therefore, we would

support a bill that provides for the disclosure to the adoptive
parents of a person or the adopted person the following non—
identifying information;

1) the age of the biological parent at the birth of
the adopted person but not the birth of the
biological parent;

2) the heritage of the biological parent, 1including!

(A) national origin;
(B) ethnic background; and
©) race;

3) education, which 1is the number of years of school
completed by the biological parent at the time of
the adopted person;

4) general physical appearance of the biological parent
at the time of the birth of the adopted person 1in terms
of height, weight, color of hair, eyes, skin, and
other information of a similar nature;

A United Way Member Agency



House bill #2
Page two

5} talents, hobbies, and special interests of the
biological parent;

6) the existence of another CIild or children of the
biological parent;

7) whether the parental rights of the biological parent
were voluntarily relinquished or involuntarily
termina ted;

8) the religion of the biological parent;

9) the legal relationship, 1if any, between thebiological
parents.

The type of nonidentifying information that we have outlined
in this letter can be extremely helpful to an adolescent or
young adult who 1is in the process of forming an 1identity.
Since an adopted person®s identity 1ic in part, a blending of
his birth and adoptive backgrounds it is important he/she have
knowledge of his total heritage.

We hope your committee will consider the needs ofadoptees by
endorsing HB 2.

1
Executive Director



January 24, 1984

MEMORANDUM

TO: Rep. Niitio Koponen
Rep. Max Oruenberg
Co-Chairmen, House Health, Education
and Social Services Committee

FROM: Karla
General
Alaska Court System

SUBJECT: HB 2

I have been asked by Deborah Niedermeyer, committee
aide, to inform the committee of the Alaska Court System®s
views about HB 2.

The Alaska Court System takes no position on the
merits of this legislation. With regard to the administra—
tive and procedural impact on the courts, no fiscal impact 1is
anticipated. The duties assigned to the court by this bill
are appropriate to the court®s role in adoption cases.

Thank you for the opportunity to comment on this
legislation.

c: Arthur H. Snowden, 11



POSITION ~ PeR/Dcpartment df Health & Social Services

POSITION PAPER
HOUSE BILL NO. 2
"An Act relating to adoption medical acords™

House Bill No. 2 amends the Vital Statistics Act and the adoption statute
to require collection of nonidentifying information on the health history
of each biological parent, adopted person, and blood relatives of each
biological parent, if available.

The Department agrees that this information should be collected because of

its usefulness to adoptees and adoptive parents, but much of that information,
particularly about blood relatives, has not been collected for past adoptions
mainly because the majority of adoptions in Alaska are not handled through
agencies.

The Department proposes the following changes to Page 1, lines 18 and 28

from "a person authorized by law to place a person for adoption™ to "a Derson
placing a person for adoption". This change 1is suggested because not all
persons placing a person for adoption are required to be authorized by law.
An example would be an attorney who handles only one or two adoptions a year.
This change is consistent with the wording on Page 1, line 26 and Page 2,
line 1.

Witn these changes, the Department of Health and Social Services would
support passage of House Bill No. 2.

RECOMMENDED
REGISTRAR OF VITAL STATISTICS
DATE: [ [?2%s~
y _______________
RECOMMENDED
NEWTON CHASE
ACTING DIRECTOR
DIVISION OF PLANNING
DATE:



STATE OF ALASKA 1985 LEGISLATIVE SESSION
FISCAL NOTE

Revision uate:

REQUEST FISCAL DETAIL

ti)l/Resolution No.: H 8 2 Agency Affected: Health S Social Services
Title: Adoption Medical Records Program Category Affected: Health

Sponsor: Szvmanski. Aon 7 Bon-w BRU, Program or Subprogram!s) Affected:
Requestor: Div. of Planning, Bureau of Vital Statistics
Date of Request: 1 | i1 1 jz
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jLhthAL ruf»J 0 0 0 0
rEDERAL FUNDS
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TOTAL 1
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ANALYSIS: Attach a separate page if necessary

Prepared B vy [IE </ m Phone: 765-3391
Division: .Plannj.ig/"Bureau givit®al Statistics Date: 1/i/zas
Approved by Commissioner: vV/A" Date:
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Distribution (by Agency preparing fiscal note):
Legislative Finance
Legislative Sponsor

Offirp“nf HMiaopment and fiutiast



-y, Hla&ka H>tate Hegtelature

% House of Represantatives
IS th)

Representative Mike Szymanski

Official Business Rep. Mike Szymanski
BO1 W. Firewood Lane. Suite 102
Anchorage, Alaska 99503
Phone 276-6731

January 17, 1985

TO: HOUSE HEALTH & SOOTAL SERVICES COMMITTEE
FROM: Repres Amanski
SUBJECT: HB 2, relating to adoption medical records

This legislation, which 1 introduced two years ago, refl.

SR-ALV 13Q4B
Anchorage, Alaska 99502
Phone (907) 349-)373

W hile in Session:
Prr.h V
St.-... >'-Ipitol
Juneau, Alaska 99811

_ts changes

that were made (from the original hill) 1in the House HESS and the House
Judiciary committees during the 13th Legislature and these changes were
the result of recommendations made by both the Department of Health and

Social Services and by the Court System.

Under present statutem there is no provision which makes it
for an adopted child"s medical history and records to be made
to both the adopted child and the adoptiv: parents. While,
such information is often obtained and provided by the person

mandatory
available
in fact,
or agency

placing the child, there rre many instances, especially in the area of

private adoptions- where this information 1is not provided,
attempt made to obtain the information.

A constituent of mine had conuncted me because her adopted

nor 1is an

child had

developed an illness ..hich was "predictable"” had the <child"s medical

history/records been available.

It is the intent of this legislation to accomplish several changes:

1. the Jlegislation would require that information relating to the
medical history of an adopted child be collected and recorded on a form
and attached to the adoption records at the time of adoption. This

would be for all adoptions, private, agency, or State.

2. For those adoptions which have occurred prior to the effective date
of this legislation, the Department of Health and Social Services would
now be required to obtain this information, if it is available, and if

requested by the child or the adoptive parents.



3. This legislation would make the information available upon request
to the adoptive parents and to the adopted chix*.

4. It is the intent of the legislation that the information which will
be included will be nonidentifying information.

There was a zero fiscal note from the Department of Health and Social
Services and the position paper from the Department was supportive of
this legislation, with recommendations for certain "clean-up™ language
which, as | have indicated, have been included.

I appreciate the Committee"s consideration of this legislation,



Introduced: 1/14/85
Referred: Health,Education Uu

Social
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IN TTE HOUSE BYSZYMANSKI ,GOLL AND BOUCIIER

HOUSE BILL SO. 2
IN TPS LEGISLATURE OF THE STATE OF ALASKA.
FOURTEENTH LEGISLATURE - FIRST SESSION

A BILL

For an Act entitled: "An Act relating to adoption medical records; and

providing for an effective date.™

IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 13.50 is amended by adding new sections to read:

ARTICLE 6. ADOPTION INFORMATION.

Sec. 18.50.500. ACCESS TO ADOPTION INFORMATION. Upon request, 1]
the state registrar shall provide the -adoptive parents of a person or
the adopted person with whatever ncnidentifying information is avail—
able on the medical history of each biological parent, adopted person,
and blood relative of each biological parent. The information shall
be on a standardized form prepared by the department.

Sec. 18.50.510. MAINTENANCE OF RECORDS. (a) The department, a
child adoption agency, or a person authorised by Isw to place a person
fcr adoption shall, furnish th“f state registrar the information con- |

corning biological parents reauired under AS 18.50.500 for all adop-

[ S T

tions. If the information concerning biological parents and adopted

person and blood relatives of each biological parent required under

AS 18.50.500 1is requested but 1is not available for ai* adoption, the i
state registrar shall_attempt to obtain the required information from j
the child adoption agency, records of the department, or court adop—
tion records, or a person placing a person for adoption. ]
(b) A child adoption agency licensed under AS 47.35.100 a;(

person authorised by law to place a person for adoption shall maintain j

records required under this chapter .r by the regulations of the



commissioner. If a child adoption agency or a person placing a person
for adoption ceap.es to place persons for adoption, it shall transfer
its records to the commissioner.

See. 18.50.520. DEFINITIONS. In AS 18.50.500 - 1S.50.520

(¢)) "adoptive parent” means a parent who adopted a person
under AS 25.23; I

(2) "biological parent” means a birth parent V7hc is named
on the original certificate of birth of an adopted person;

(3) "child adoption agency"” means a child adoption agency
licensed under AS 47.35. 100;

(4) "medical history” means information identifying pre—
vious madicil conditions and their treatment, immunisation records,
and other medical information that would be relevant to the health
care of a genetically-related person.

* Sec. 2. AS 25.23.080(c) 13 amended to read:

(©) A certified copy of the birth certificate or verificatior
the birth record of the person to be adopted, 1if available, the non-
identifying information specified in AS 18.50.500, 1if available, and
the required consents, relinquishments, and termination orders shall
be filed with the <clerk bv the person or aeoner petitioning for
adoption.

* Sec. 3. AS 35.23 is amended bv adding a new section to read:

Sac. 25.23.155. RECORDS AND INFORMATION. (a) A person or
agency petitioning for adoption shall obtain from each known biolcgi-
c31l parent of the adopted person for the state registrar the informa—
tion described in AS 18.50.500 on a form prepared by the department.

(b) The information provided by a biological parent under (a)
this section shall be filed with the state registrar.

* Sec. 4. This Act takes effect Januarv 1, 1986.

- .ty vii: 0
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POSITION  PAPERA)0artvent o Health & Social Services

POSITION PAPER
COMMITTEE SUBSTITUTE FOR HOUSE BILL NO. 2 (Judiciary)

"An Act relating to adoption medical records”

The Judiciary Committee substitute for House Bill No. 2 incorporates
the language changes recommended in the Department®s position paper
approved on January 20, 1985. In addition, it combines the new def—
initions generated by this amendment to the Vital Statistics Act with
those already listed under AS 18.50.370.

The Department of Health S Social Services supports the passage of
Committee Substitute for House Bill No. 2 (Judiciary).

DIRECTOR
DIVISION OF PLANNING

DATE:
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COMMITTEE REPORT
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"An Act relating to open containers of alcoholic beverages in motor
vehicles.””
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] do pass with attached amendments(s)
*1 t7 ] same title
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Original sponsors* Sxymanski, Bov®cher,
Duncan, et al

IN THE HOUSE BY THE JUDICIARY COKHITTEE
CS FOR HOUSE BILL 1J0. 3 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled* *"An Act relating <co open containers of alcoholic
beverages in motor vehicles."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA*
* Section 1. AS 28.35 is amended by adding & new section to article 2

to read*

Sec. 28.35.029. OPEN CONTAINER. (a) A person may not drive or
operate s motor vehicle on a highway or vehicular vay or area vhen
there is an open bottle, <can or other receptacle containing an
alcoholic beverage In the passenger compartment of the vehicle, except
as provided In (b) of thin section.

(b) A person may transport an open bottle, can, or other recep—
tacle containing an alcoholic beverage in the trunk of a motor vehicle
or, if the open bottle, can or other receptacle 1is enclosed vitb.ia
another container, behind the Jlast upright seat 1in a motor home,
station wagon, hatchback, or similar trunklcss vehicle,

(c) la this section

(&) "alcoholic beverage™ has the meaning given in AS 04.-
21.080(b)j

(2) "motor vehicle** means a vehicle for which a driver 3
license 1is requiredj

(3) "open" 1includes having a broken seal*

()] "passenger compartment™ means the area of a mote
"echicle normally occupied by the driver and passengers and includes a
eanility or glove co.:p<vir'-.1it: accessible to the driver or a pasf-engcr

-1- C;Ri;r 3 (dud)



1 vhile the vehicle 1is being operated.

UZ (d) A person vho violate* (a) of thi# section i1* guilty of an

3 infraction.
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Representative Mike Miller

To: Members of the House Judiciary Committee

From: M. M. Miller, Chairman X "

The Judiciary Committee will consider HB 3, relating to open containers
of alcoholic beverages, on Friday, Feb. 15, instead of Wednesday, Feb.
13, as was announced during the meeting today. We have allotted the

first 20 minutes of Friday"s meeting to consideration of that bill, the

remainder of the time to be spent on HB 97.

ALASKA STATE LEGISLATURE iuncau’ .ataska oosii
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Edwards
2/15/85
Original sponsors: Szymanski, Boucher,
Duncan, et al
IN THE HOUSE BY Th2 JUDICIARY COMMITTEE
CS FOR HOUSE BILL NO. 3 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to open containers of alcoholic

beverages 1in motor vehicles."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 28.35 1is amended by adding a new section to article 2
to read:

Sec. 28.35.029. OPEN CONTAINER. (a) A person may not operate a
motor vehicle on a highway or vehicular way or area when there 1is an
open bottle, can or other receptacle containing an alcoholic beverage
in the passenger compartment of the vehicle except as provided in (b)
of this section.

(b) A person may transport an open bottle, can, or other recep—
tacle containing an alcoholic beverage in the trunk of a motor vehicle
or, 1if the container 1is enclosed, behind the last upright seat 1in a

motor home, station wagon, hatchback or similar trunklessvehicle.

(c) In this section
D) "alcoholic beverage™ has the meaning given in AS 04.-
21.080(b);
(2) "motor vehicle™ means a vehicle for which a driver®s

license 1is required;

(3) "open™ includes having a broken seal;

(€)) "passenger compartment” means the area of a motor
vehicle normally occupied by the driver and passengers and includes a
utility or glove compartment accessible to the driver or a passenger

while the vehicle 1is being operated.

-1- CS11B 3(Jud)
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REQUEST FISC/L DETAR

5i:1/Rescl uticn No," 8 3 Agency Hi"fected: Health & Social Services
Title: "An Act relating to oren con- Program Category Arrested: Alcohol & Drug

/ehicles.” Abuse Services
Sponsor:Szmanski, Boucher, Duncan,* BRU, Program or Subprogram”} Affecteo:
Requestor: Alcohol Services

Date of Request: 2/1/85

EXPENDITURES/REVENUES:  (Thousands of Dollars)

ri o5 i rY cd Fy 87 Ft 85 FY 89 FY 80

OPERATING
100 rrtORAL StrtviCii
200 TRAVEL
300 CONTRACTUAL
A00 SUPPLIES
500 EQUIPMENT
COO LAND A STRUCTURES
700 GRANTS, CLAINS
300 MISCELLANEOUS

TOTAL OPERATING - C -

Y el = T T
Ll Y N e T e e ]

i
1
1
1
1
!
1
1
1
i

P PR R R R R R R -

(]

1

1
.[
.[
.[
.[

- 0 - 1 - n -
] CnPi1 IML — o — o - — o — o -0- 1 -0 -
i REVENUE -0-1 -0- = -0- -0- 1 -0- 1 -0 -

FUNDING: ("Thouseries of Dollars)
ru«»J

FEDERAL FUNDS 1 1 1 1 1
OTHER 1 1 | i 1
TOTAL | | . 1 |

muli-imt 1 1 : 1 1
3AR7-TIME 1 1 f 1 |
TEMPORARY » 1 I 1 1

ANALYSIS: Attach a separate page if necessary

*M.M. Miller and Navarre.

Prepared By: Matthew C. Felix “/[iRIAWAMT"T V] Phone:__ DS6-6201
Division: Alcoholism and Qrua Abuse Date: 271785

Approved by Commissioner: - Date: S1JS"JX"b 7N -
Aaency: Health and Social/Services / s r

Distribution (by Agency preparing fiscal not?b):
Legislative Finance
Legislative Sponsor
Requestor

Office of Kar.aaement and Budget afFa 7JLL



POSITION PAPER
HOUSE BILL 3

"An Act relating to open containers of alcoholic beverages in motor
vehicles

intent of this bill 1is to assist in lowering the alcohol related
traffic accidents and fatalities by prohibiting operators of motor
vehicles from consuming alcoholic beverages while driving,

Analysis

Expert testimony at the Presidential Commission on Drunk Driving,
Governor®s Task Force on Drunk Driving, and Mayor Knowles Drunk

Driving Advisory Committee, indicated a strong need for th™S legisla—
tion. The testimony shows a strong relationship between consumption

of alcohol and accidents. The act of operating a motor vehicle requires
individuals to be free of other activities that may take away from their
concentration. Furthennore, consumption of alcohol, a central nervous
system depressant drug, often interferes with brain functions required
to make special/peripheral judgements while driving.

This statute would bring State law in line with many local ordinances.
In Alaska many roads and highways traverse districts with local juris—
dictions as well as State enforcement areas. House Bill 3 is needed
for continuous and uniform enforcement.

The Statute would give authority for action prior to a driver obtaining

the minimum legal [limit blood alcohol level. Under a variety of con—
ditions, individuals may become less functional drivers yet not have reached
a blood alcohol 1level of .10 ratio. This statute, with probable cause,
allows authorities to take preventive enforcement actions.

Nineteen other states have open container statutes. Other states have
more restrictive laws such as "in and about an automobile™. When
consideration is given to Alaskans rate of alcohol consumption, alcohol
related fatalities, and attitude regarding alcohol abuse, this statute
becomes very necessary.

Recommenaution

The Department 1is impressed with public testimony in favor of this concept,
the Presidential Commission Report®s recommendation, and the action
other states in this regard, and accordingly is supportive of SB

Recommended by:
lew c. henx

Coordinator
Office of Alcoholism/
Drug Abuse

Date:

Approved by:
John R. Pugh?”
Commissioner *©
Dept, of Health &

Social Services

Date:



STATE OF ALASKA 15SS LEGISLATIVE SESSION
FISCAL NOTE

y -
Revision Date:
REQUEST FISCAL DETAIL
Bill/Resolution No.: HB 3 Agency Afrecteo: Department of Lav___
iitie:"An Act relating toopen Program Category Anected:
containers of alcoholic beverages..." Administration of Justice
Sponsor: Repr. Szvmanski__ BRU, Program or Subprogram(s)Affected:
Requestor: House Judiciary Prosecution

Date of Request: 1/31/85

EXPENDITURES/REVENUES: (Thousands of Dollars)

FY 8b FY 86 | FY 87 | FY 88 | FY 85 | FY 90
OPERATING 1 1 1 1
100 PcksUNAL Stf0"ICES 1 1 1 1
200 TRAVEL I I I 1
300 contractu; .. 1 1 1
AOO0 SUPPLIES 1 1 I 1
500 EQUIPMENT ; i i i i
500 LAND 4 STRUCTURES 1 1 1 1
700 CRANTS, CLAIMS 1 1 1 1
300 MISCELLANEOUS 1 1 I 1
TOTAL OPERATING -0- R C AN IS /IN SN T oa -
r~ CAPITAL | | | | | N
\ REVENUE [ [ [ [ 1 | ~I
FUNDING: (Thousands of Dollars)
JtitatL ruNu —c- Ao - - A _0-
-EDERAL FUNDS 1 1 1
DTHER 1 1 1
TOTAL 1 1 1
-ULL-J lttt -0 - -0 - 1 -0- | -0- 1 -0- -0 -
=ART-TIME 1 1 1
TEMPORARY 1 1 1 1

ANALYSIS: Attach a separate page if necessary

This bill would make it illegal for a person to operate a motor vehicle
when there 1is an open bottle, can or other receptable containing an alcoholic
beverage in the passenger compartment of the vehicle. Although several munici —
palities have "open container-" ordinances, such conduct has not, heretofore,
been prohibited by state statute. Consequently, the department does not have
enough information to accurately predict what sort of impact may result from
enactment of this typ,Ly TjheTe/>could be a fairly substantial impact if there

Prepared By:_ Kicnara 1. Pegu"e”AJirector Phone: A®5-3612

Division: Administrative Services Date: 2/4/85
/a £"

Approved by Commissioner: Norman C. Gorsuch Date: 2/4/85

Agency: Department of Law

Distribution (by Agency preparing fiscal note):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Aoencv(ies) 7/1/34



FISCAL NOTE
HB 3
Page 2

ANALYSIS (Cont™d.):

is vigorous enforcement, and if that enforcement 1is contested. Likewise, there
could be a substantial impact to the state if municipalities elect to charge
violators under state statutes, in lieu of charging under local ordinances,
once the bill 1is enacted. At present, most of the major municipalities 1in

the state have ordinances covering this subject and the department believes
that the problem addressed by this bill is one that is best handled at the
local government level. Without any hard data the Department of Law does not
feel that it would be appropriate to request fiscal note funds. If the events
speculated about above do not come to pass, this is the type of bill that,
when considered by itself, may not result in a fiscal 1impact. At the least,
this bill, when considered in conjunction with other non-impact measures, will
divert prosecution resources from other more serious offenses because of their
cummulative effect.



STATE OF ALASKA

REQUEST

Bill/Resolution No.: HB 3

Title: "An Act relating to open
.containers..
Sponsor: pen. S?'/manski

Requestor -_jjQi¥se state Affairs
Date of Request:

Agency affected:

7985 LEGISLATIVE SESSION
FISCALNOTE

Revision Date:

FISCAL DETAIL

Public Safety

Program Category Affected:
Administration nf JiKtirp

BRU, Program or Subprogram(s) Affected:
Alaska Statp Trnnnprs

1

EXPEND ITURES/REVENUES:
FY 8b

(Thousands

OPERATING
1D FikSuNa L SIKVICES

200 TRAVEL

300 CONTRACTUAL

400 SUPPLIES

500 EQUIPMENT

500 LAND & STRUCTURES
700 GRANTS, CLAIMS
300 MISCELLANEOUS

TOTAL OPERATING o

\ CAPITAL | |

| REVENUE | |

FUNDING:
Jd.cKnL rufdi

FEDERAL FUNDS
OTHER
TOTAL

(Thousands of Dollars)

POSITIONS:
rULL-i1 iMc
3ART-TIME
TEHPORARY

ANALYSIS: Attach a separate page

Prepared By:
Division:_

paul Conger

Approved
Agency:_

Qmnmissioner: jf
niblic Safety

Distribution (by Agency preparing
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ies)

FY bo

Administrative Services

of Dollars)

FY 8/ FY 90

FY 88 FY 89

if necessary

Phone:
Date:

465-4338
Jb21-85 _

Date: [//a

J

fiscal note):

7/1/84



DEPARTMENT OF PUBLIC SAFETY
POSITION PAPER

HB 3
SUPPORT

HB 3 - "An Act relating to open containers of alcoholic beverages Iin

motor vehicles."

This bill will provide another law enforcement tool toward reducing the

drunk drivers on the road.

Making it a violation to have an open container in the passenger
compartment of a motor vehicle should reduce the tendency to drink while

in the process of driving, which now is the only violation related to

alcoholic beverages in a vehicle.



POSITION  PAPER/Department o Health & Social Servi-

POSITION PAPER

HOUSE BILL 3

"An Act relating to open containers of alcoholic beverages in motor vehicles.”

The Department 1is supportive of HB No. 3 as a preventative measure to
drinking and driving. This strategy was favorably reviewed by the Governor®"s
Task Force on Drurik Driving and is a legislative priority of the Alaska
Mothers Against Drunk Driving organization.

This legislation would bring the state into conformity with local government
ordinances. Alaska is one of the few states that does not have this type
of statute.

Recommended by:
Matthew C. Felix
Coordi nator
Office of Alcoholism/

Drug Abuse

Date:

Approved by: 6 5rAn

R. PudhT?77

commissioner/”
Dept, of Health &
Social Services

Date:

_<TF tt- raw kv i'm’ vimvor-



Agency Affected: Health & Social Service

Title:"An Act relating to open con-~ Program Category Af fee tea: Alcohol ism anr
tai"ners of alcoholic beverages in motor vehicles.™ Drug Abuse Services

Sponsor: Szmanskj. Boucher. Duncan.* 5RU, Program or Subprogram!s) Affectea:

Requestor:

Date of Request: i/?22/R)

EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING

W rtkSu."iAL TtriVICIS
200 TRAVEL

200 CONTRACTUAL
*400 SUPPLIES

500 EQUIPMENT

600 LAND A E"RUCTURES
700 CRANTS, CLAIMS
SCO MISCELLANEOUS

TOTAL OPERATING

REVENUE

FUNDING: (Thousands of Dollars)

mLi"ni. 'y

1 1 ! ! 1
FEDERAL FUNDS 1 1 1 1 1
OTHER . i i i 1
TOTAL i t . 1 1
POSITIONS:
"Un"iinc. I I i 1
=ART-TIME 1 1 1 |
TEMPORARY 1 i I |
ANALYSIS

avarre

Prepared By: Matthew C. Felix Phone: ;586-6201
Division: Alcoholism and Drug Abuse Date: 1723785

Approved by Commissioner:
Agency: Health & Soc-"dl S

Distribution (by Agency preparing
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ies) 7/1/84



Bill would ban having open containers of alcoholic beverages in cars
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Register 31, January 1970 13. AAC 02.545
13 AAC 02.560

PUBLIC SAFETY

which prevents the free and unhampered operation of the vehicle. (EFF.
[V 1/69. reg. 31)

Authority: AS 28.0S.030

13 AAC 02.L4S. DRINKING WHILE DRIVING, (@ A person may not drink
or lave in his possession an open or unsealed receptacle containing an
intoxicating beverage while a motor vehicle.

(b) An open or unsealed receptacle containing an intoxicating beverage
is considered in possession of the registered owner of a motor vehicle, or
the operator, if the registered owner is not then present in the motor
vehicle, unless the container is in the trunk of the motor vehicle or unless
it is in the locked glove compartment of a motor vehicle which does not have
a trunk. (Eff. 12/1/69, reg. 31)

e Authority: Apark 5.030

13 AAC 02.550. LEAVING CHILD UNATTENDED IN STANDING VEHICLE WITH MOTOR
RUNNING. A person, while operating or in control ot a motor vehicle, may
not park or willfully allow the motor vehicle to stand with its motor
running if a minor child under the age of 12 years 1is unattended in the
vehicle. (Eff. 12/1/69, reg. 31)

Authority: AS 28.05.030
ARTICLE 12. GENERAL PROVISIONS
Section

560. Application of traffic regulations

565. Obedience to police officer, flagman and fireman

570. Required to give information and cooperate with police officer
575 Person riding animal or driving animal drawn vehicle

580. Fireman®"s private vehicle

585. Authorized emergency vehicle

13 AAC 02.560. APPLICATION OP TRAFFIC REGULATIONS. The traffic
regulations apply exclusively to the equipping, condition, movement or
operation of a vehicle, bicycle, person or animal upor. a highway or a state
operated and maintained ferry facility; except,

(1) where a limited application or a different place is specif-
fically referred to in a section;

(2) where a section provides that it applies on a highway and
elsewhere throughout the state.

(b) Unless specifically made applicable by statute or regulation, the
traffic regulations do not apply to a person, vehicle or other equipment
while actually engaged in construction maintenance or repair work upon,
along, above or under a highway but do apply to .hese persons and vehicles
when traveling to or from the work or when traveling to or from the actual
work site as part of the work.



NOTICE OF PROPOSED CHANGES
IN T1IE
REGULATIONS OF THE DEPARTMENT OF PUELIC SAFETY

Notice is hereby given that the Department of Public Safety, under authority
vested by AS 28.05,030 and AS 28.20.020 proposes to amend and repeal certain
regulations in Title 13 of the Alaska Administrative Code as follows:

() 13 AAC 02.180 is amended to read:

13 AAC 02.180." PEDESTRIAN SOLICITING RIDE OR BUSINESS. A person
may not stand on or along a roadway ina manner that will distract a driver"s
attention for the purpose of soliciting a ride, employment, business or a con—
tribution from the occupant of a vehicle. (Eff. before 7/28/59; am 12/15/61,
reg. 3; am 8/10/66, reg. 22: am 12/31/69, reg. 31; at Leg. request, am.

/ [/ reg. )

Authority: AS 28.05.030
(@) 13 AAC 02.340 (b) is amended to read:

(b This section does not apply to the driver of a school bus stopped to
load or unload a school child or to the driver of a vehicle which is disabled while
on a highway in a manner and to an extent that it is impossible to avoid stopping
and temporarily leaving the disabled vehicle in that position; provided, if the
vehicle is left unattended, the operator shall leave a notice in or on the vehicle
which 1is visible to a person outside the vehicle or leave the hood of the vehicle
ina raised position either of which indicates the vehicle is temporarily disabled.
This section does not allow a vehicle to be left unattended in or on a bridge,
causeway or tunnel or in a hazardous position on a r adway.

(©) 13 AAC 02.340 is amended by adding a new subsection to read-

©) A vehicle that is stopped, parked or standing in violation of a
statute or traffic regulation is considered to have been stopped, parked or
left standing by the registered owner of the vehicle, unless at the time of the
violation a police officer observes the vehicle being stopped, parked or left
standing by a driver who isnot the registered owner, in which case any action
by the officer shall be directed to that driver. (Eff. before 7/28/59; anm
12/15/61, reg. 3; am 8/10/66, reg. 22; am 12/31/69, reg. 31; <\m / / ,reg. )

Authority: AS 28.05.030
Cross Reference: 14AAC 04.790g
(parking at airports)

@) 13 AAC 02.455 (c) isamended to read:

(©) A snow vehicle may not be operated on the roadway of a state highway

but may be operated on a path or shoulder adjacent to :he roadway of a state



highway, provided the snow vehicle is driven three feet or more from the extreme
edge of the roadway.

(©) 13 AAC 02.455(g) is repealed.
(6) 13 AAC 02.545(a) is amended to read

13 AAC 02.545. DRINKING WHILE DRIVING. A person may not drink an

intoxicating beverage while oper-ating a motor vehicle.
@) 13 AAC 02.545(b) is repealed.
®) 13 AAC 04.145(b)and "c) are amended to read-

(b) Except as required or authorized in8890, 100 and 150(b) of this chapter,
a person may not drive or move a vehicle or equipment with alamp or device dis—
playing a red or blue light visible from directly in frontof the center of the vehicle

or equipment.

(c) A flashing light is prohibited except as required or authorized in 8835,
90, 95, 100(a), 105, 110(d) and 150(b) of this chapter. (Eff. before 7/28/59; anm
12/15/61, reg. 3; am 8/10/66, reg. 22; am 12/31/69, reg. 31; am. / / ,reg. )

Authority AS 28.05. 030

(©) 13 AAC 04.155 1is repealed, and existing 13 AAC 04.160 is repositioned as
13 AAC 04.155.

(10) 13 AAC 03.105 is amended to read:

13 AAC 08.105. FORM OF NOTICE. A written notice, including a notice
of suspension, is considered delivered to that person 10 days after it is regis—
tered or certified and deposited in the United States mail, postage prepaid, ad—
dressed to that person at nis last known address as shown by the most recent
records of the department. (Eff. 12/31/69, reg. 31; am. [/ / ,reg. )

Authority: AS 28.20.070
Cross Reference = AS 28.20. 050(c) & (d)
AS 28.20.090(a)
AS 28.20.400(c)

Notice is also given that any person interested may present oral or written
statements or arguments relevant to the action proposed at a hearing to be
held at Room 423 of the Capital Building, Juneau, Alaska; 830 Water Street,
Ketchikan, Alaska; 702 East 30th Avenue, Anchorage, Alaska; 1616 Cushman
Street, Fairbanks, Alaska; and the Alaska State Trooper office, Nome, Alaska,
at 9:00 a.m. on June 1, 1970.



The Department of Public Safety, upon its own motion or at the instance of
any interested person, may at the hearing or after it adopt the above proposals
substantially as above set out without further notice.

Date April 20, 1970

Department of Public Safety



Reg. i, Oct. 1970 13 AAC 02.540
PUBLIC SAFETY i3 AAC °2.560

13 AAC 02.540. EMBRACING ANOTHER WHILE DRIVING. A person nay not
operate a vehicle when he has In his enbrace another person in a manner
which prevents the free and unhampered operation of the vehicle. (EFf.
12/31/69, reg. 31}

Authority: AS 28.05.030

13 AAC 02.545. DRINKING WHILE DRIVING. A person nay not drink an in—
toxicating beverage while operating a motor vehicle. (Eff. 12/31/69,
reg. 31; am 7/23/70, reg.35 )

Authority: AS 28.05.030

13 AAC 02.550. LEAVING CHILD UNATTENDED IN STANDING VEHICLE WITH MOTOR
RUNNING. A person, while operating or In control of a motcr vehicle, may
not park or willfully allow the motor vehicle to stand with its motor
running If a minor child under the age of 12 years is unattended in the
vehicle. (Eff. 12/31/69. reg. 31)

Authority: AS 28.05.030

ARTICLE 12. GENERAL PROVISIONS

Secc.son

560. Application of traffic regulations

565. Obedience to police officer, flagman and fireman

570. Required to give information and cooperate with police officer
575. Person riding animal or driving animal drawn vehicle

580. Fireman®s private vehicle

585, Authorized emergency vehicle

13 AAC 02.560. APPLICATION OF TRAFFIC REGULATIONS, (a) The traffic
regulations applying exclusively to the equipping, condition, movement or
operation of a vehicle, bicycle, person oranimal upon ahighway ora state
operated and maintained ferry fai-lllty; except,

(1) where a limited application or a different place is specifi—
cally referred to in a section;

(z) where a icction provides that it applies on a highway and
elsewhere throughout the state,

(b) Unless specifically made applicable by statute or regulation, the
traffic regulations do not apply to a person, vehicle or other equipment
while actually engaged in construction maintenance or repair work upor.,
along, above or under a highway but do apply to these persons and vehicles
when traveling to or from the work or when traveling toor fromthe actual
work site as part of the work.
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Honorable Kate Hurley
Chairman, House State Affairs
Pouch V

Juneau, AK 99811

Re: House Bill ? - An Act Relating to Open Con-—
tainers of Alcoholic Beverages 1in Motor Vehicles

Dear Chairman Hurley:

On Wednesday, January 23, 1985, I represented the
Department of Law, Criminal Division at the House State Affairs
committee on House Bill 3 - an act relatirfg to open containers
of alcoholic beverages 1in motor vehicles. This letter is

written 1in response to your request that my comments be placed
in writing.

My comments can be summarized as follows:

() A definition of "alcoholic beverage™ should be
provided in this section. As there is a definition of "alco—
holic beverage"™ already located in Title 4 - Alcoholic Bever—
ages, the recommended drafting technique would be to
cross-reference to that Title 4 definition. Thus, the amend-—
ment would read:

"alcoholic beverage” has the meaning given in
AS 04.21.080(b)(1)-"

In using the cross-reference technique, however, one
must realize that any future changes in the Title 4 definition
will be incorporated in this Title 28 definition. IT the com—
mittee feels the two definitions should be 1independent, the
full Title 4 definition c«n be written out in this bill. We
would recommend that the cross-reference technique be used in
this case because it is highly 1likely that any change 1in the
Title 4 definition, which is defined for the purpose of reg-—
ulating the sale, distribution and consumption of alcoholic
beverages, would be a desirable change for the purposes of the
open container law, as well.

(2) The legislature should determine whether it
warts to make it a crime for a person to have an open
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receptacle containing alcoholic beverages while "driving” a
motor vehicle only, or while "driving or operating” a motor
vehicle. The existing DWI statute makes it a crime to "drive
or operate™ a motor vehicle while intoxicated. The definition
of "driving" 1is self-explanatory. The definition of "operate"
is less obvious and has been the subject of legal ar<-~ Jdt. A
common jury instruction given by Alaska court? ,Z the
definition of "operate"” reads as follows;

"operating” a motor vehicle means a person vol—
untarily placed himself behind the wheel of a

motor vehicle and (A) had started the motor or
permitted it to run, or (B) was 1in exclusive
control of a stationary vehicle in that he was

ableto 1immediately control the mechanical or
electrical devices that could cause the vehicle
to move;

In other words, aperson observed sitting in an automobile
which has its motor running, which has two wheels on the road
and two wheels off the road, who has his head and shoulders on
the passenger side of the front seat and his feet and legs
below the steering wheel, and who 1is sleeping, would be seen as
"operating™ a motor vehicle for the purposes of a DWI prose—
cution. Jacobson v. State, 551 P.2d 935 (Alaska 1976) .

The 1issue, then, 1is whether the legislature wants to
make it a crime to have an open container of alcoholic beverage
in the car just while the car 1is moving, or also when it 1is
parked, but the driver is in a position to move the car.

(©) It should be decided whether this law should
apply only to persons driving a motor vehicle on a highway or
vehicular way, or whether it should apply to persons driving
anywhere, i.e., onprivate property, 1in parking lots, etc.
Under existing law, a farmer can be prosecuted for Driving
While Intoxicated for driving his tractor 1in his own barley
field while under the influence of intoxicating liquor. This
is because a tractor falls under the definition of "motor
vehicle™ and there is no requirement under the DWI statute that
the driving be on a highway or vehicular way. It is felt that
any person driving a motor vehicle while impaired is a danger
to 11x3 and property, no matter where he 1is driving.

On the other hand, a person can be prosecuted for
Driving While License Suspended (DWLS) under AS 28.15.291 only
if he 1s driving the motor vehicle on a highway or vehicular
way . That 1is becausea drivers license 1is not required to
operate a motor vehicle 1in places other than a highway or
vehicular area.
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@ I also testified that this bill addresses a lo—

cal problem, because it is not the type of-problem that occurs
frequently outside local boundaries. And it does appear that

the major cities in Alaska, such as Anchorage, Fairbanks, and
Juneau have similar, but not identical, laws. A certain amount
of this type of activity occurs on roadways which are not
within the jurisdiction of any local government, however, and
thus a state statute would be necessary Tfor State Troopers to
enforce such a lav;.

(5) Finally, 1 mentioned that this new lav; could
possibly be used by Jlocal police departments for charging pur—
poses, 1instead of a similar local ordinance. By charging a

misdemeanor under state law, a Ilocal government would avoid
paying for public defender costs for the defense of indigent
offenders, as required by a law passed in the last legislative

session (AS 18.85.155). However, this concern appears to be
unwarranted as the three largest cities in Alaska - Anchorage,
Fairbanks, and Juneau - make this violation punishable by a
fine only. Only those 1indigent persons charged with offenses
which carry a potential jail penalty are entitled to receive
legal representation at public expense. A

It should also be noted that the definition of "motor
vehicle” under Title 28 includes any vehicle which is
self-propelled, except a vehicle moved by human or animal
power. This 1includes tractors, snow machines, three-wheelers,

in addition to the traditional automobile or truck.

I hope these comments clarify my testimony on this
bill.

At your request, I have provided copies of this
letter to the Honorable Mike Miller, Chairman of the House
Judiciary Committee and all House Judiciary Committee Members.
I have also provided a copy to the prime <ponsor of the bill,
the Honorable Mike Szymanski.

Very truly yours,

NORMAN C. GORSUCH
ATTORNEY GENERAL

DANIEL W. HICKEY
CHIEF PROSECUTOR

By; "fCft
Lisa B*"Jelson
Assistant Attorney General



