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APPEiroix n

STATT

R hode Island

South Carolina

South. Dakota 

Tennessee

Texas

Utah

Vermont

Virginia

W ashington

W est Virginia

W isconsin

Wyoming

status or maxitai. sate u w  

Husband cannot be 
charged with rape o f 
w ife  unless court order 
o f  separation.

H usband cannot be 
charged with rape o f  
w ife  unless court order 
o f  separation.

Husband can never be 
charged with rape o f  
w ilt.

Husband cannot be 
charged with rape unless 
court action for divorce 
or separation started 
(petition hied).

Husbands and cohaoitor 
can never be charged 
w ith rape o f  w ife/m ate.

Husband cannot be 
charged with rape o f 
w ife  unless court order 
o f  separation.

Husband can never be 
charged w ith rape o f 
w ife.

Unknow n if marital rape 
is a crime.

Husband can never be 
charged w ith rape o f  
w ife.

Husbands and cohabitants 
can never be charged 
with rape o f  mate. 
"V oluntary social com ­
panion" cannot be 
charged with 1st degree 
sexual assault (date-rape 
exem ption).

Husband cannot be 
charged with rape o f 
trife  unless parties live 
apart and court action 
for d ivorce or separation 
started (petition filed).

Husband cannot be 
charged w ith rape o f 
w ife unless court order 
o f  separation.

OTA /S

G.L. § 11- 37* 1

C. § 1 6 - 3 - 6 5 8

C .l-A . \ a t-a s - 1

C A . 5 39-3702

§ 2 i-o a (a ) § 21-12

Crim. C A . { 7 6 -5 -4 0 2 , 
4 0 7

S.A. Title S3 § 3252

C ode 18.2-61, / /  sea. 
(effective 7 /1 /8 1 )

R.C.A. Ch. 9A .44.010, 
et setr. (Supp., 1979)

C ode § 6 i-8 B -r

S.A. { 940.225(6 )

S-A. } 6 -4 -3 0 7

’ The c ita tion s are induced to  in terested readen  can more easily  obta in  fu ll de ta ils o f these
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M A R I T A L  RAPE E X E M P T I O N

The N a t i o n a l  C e n t e r  on W o m e n  and F a m i l y  Law, Inc. c o l l e c t s  
i n f o r m a t i o n  on the m a r i t a l  rape e x e m p t i o n  in s t a t e  c r i m i n a l  
statutes. The f o l l o w i n g  c h a r t  o u t l i n e s  c u r r e n t  s t a t u t o r y  lav/. The 
c a t e g o r i e s  are g e n e r a l  and cursory, and s t a t e s  m a y  fall into m o r e  than 
one category. W e  have tried to gi v e  genera?, b r e a k d o w n s  of where each 
state stands on this issue.. S ince this issue is in a state of flux, 
this c h a r t  may be o u t d a t e d  in some ins t a n c e s .  If any of our 
i n f o r m a t i o n  is inaccurate, p l e a s e  a d v i s e  us.

C U R R E N T  S T A T U T O R Y  L A W

As of January, 1984, at least 28 st a t e s  bar p r o s e c u t i o n  of a 
h u s b a n d  for rape of his wife if they are living together. 12. states 
a d d i t i o n a l l y  bar u n m a r r i e d  c o h a b i t a n t s  from being c h a r g e d  with rape of 
the w o m e n  with w h o m  they live 18 states- ha v e  a b o l i s h e d  the e x e m p t i o n  
and p e r m i t  p r c t e c u t j g n  of h u s b a n d s  who rape their wives under all or 
m o s t  c i r c u m s t a n c e s .

5 s t a t e s : bar h u s b a n d s  from being c h a r g e d  wi t h  rape of their
wives, r“".d no e x c e p t i o n  is ma d e  e v e n  w h e r e  s e p a r a t i o n  a g r e e m e n t s  
or i n t e r l o c u t o r y  d e c r e e s  e x i s t  (i . e . , t here m u s t  be a final 
d e c r e e  of d i v o r c e ) :

* A l a b a m a  - T i t l e  13A-6-60-(4> , 1 3 A - 6 - 6 1  (1978)

* _ •
See e x p a n s i o n  Section, i n f r a .

C a l i f o r n i a ,  C o n n e c t i c u t ,  D e l a w a r e ,  F l orida, Hawaii, Iowa, 
Kansas, M a s s a c h u s e t t s ,  M i n n e s o t a ,  N e b r a s k a ,  N e w  H a m pshire. N e w  
Jersey, N o r t h  Dakota, Oregon, V i r g i n i a ,  W a s h i n g t o n ,  W i s c o n s i n ,  
W y o m i n g .



'North D a k o t a  - Code Ann. §§12.01-20-01, 1 2.01-20-02
(1983). (orders of p r o t e c t i o n  included. 
E x e m p t i o n  e l i m i n a t e d  in first de g r e e  rape, 
§12-1-20-03, "Gross S e x u a l  Imposition.")

R h o d e  Island - Gen. Law §§11-37-1, 1 1 - 3 7 - 2 . 1
(amended 1S82) (Note: E x e m p t i o n  e l i m i n a t e d  
in first d e g r e e  s e x u a l  assa u l t  _if_ the 
p a r t i e s  hav*1 be e n  living apart for 
m o r e  than 90 days or_ p u r s u a n t  to a 
c o u r t  order, and the a s s a u l t  is 
rep o r t e d  to the p o l i c e  wit h i n  24 
h o u r s . )

S o u t h  C a r o l i n a  - C o d e  §16-3-658 (1977)

U t a h  - Crim. C o d e  Ann. §§76-6-402, 7 6 - 6 - 4 0 7  (1979)

6 s t a t e s : m a r i t a l  e x e m p t i o n  ends if p a r t i e s  are living a p a r t
A N D  one s p o u s e  has filed a p e t i t i o n for ann u l m e n t ,  divorce, 
separat.ipo._pr-.-separate• m a i n t e n a n c e :  .

I n d i a n a  - Stat. Ann.. §35-42-4-1- (b) (amended 1983)
(or a p e t i t i o n  for a p r o t e c t i v e  order 
has been filed)

M i c h i g a n  - Second Rev. Crim. Code, Ch. 23,
§2340 (1980)

N e v a d a  - Rev. Stat. §2^0.373 (1977)

O h i o  - Rev. Co d e  §§2907.01(L), 2 9 0 7 . 0 2
(or if p a r t i e s  have e n t e r e d  int a 
w r i t t e n  s e t t l e m e n t  agreement)

R h o d e  I s l a n d  - Gen. Laws §§11-37-1, 1 1 - 3 7 - 2 . 1
(amended 1982) (Note; e x e r p t i o n  e l i m i n a t e d  
in first d e g r e e  se x u a l  a s s a u l t  _if_ the 
p a r t i e s  have be e n  living a part for m o r e  
than 90 days or_ p u r s u a n t  to a c ourt 
order, and the a s s a u l t  is reported to 
the p o l i c e  w i t h i n  24 hours.)

T e n n e s s e e  - C o d e  Ann. §39-2-610 (1979)

See Expan s io n S e c t i o n ,  i n f r a
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M A R I T A L  RA P E  E X E M P T I O N

The N a t i o n a l  Ce n t e r  on W o m e n  and F a m i l y  Law, Inc. c o l l e c t s  
i n f o r m a t i o n  on the m a r i t a l  rape e x e m p t i o n  in s t a t e  c r i m i n a l  
statutes. The f o l l o w i n g  c h a r t  o u t l i n e s  c u r r e n t  s t a t u t o r y  law. The 
c a t e g o r i e s  are g e n e r a l  and cursory, and st a t e s  m a y  fall into m o r e  than 
one category. We have tried to g i v e  g e n e r a l  b r e a k d o w n s  of where each 
state stands on this issue. S ince this issue is in a s t a t e  of flux, 
this c h a r t  may be o u t d a t e d  in some instances. If any of our 
i n f o r m a t i o n  is inaccurate, p l e a s e  ad v i s e  us.

As of J anuary, 1984, at least 28 states bar p r o s e c u t i o n  of a 
h u s band for rape of his wife 'f they are living together. 12 states 
a d d i t i o n a l l y  bar u n m a r r i e d  c o h a b i t a n t s  from being c h a r g e d  wi t h  rape of 
the w o men wi t h  w h o m  they live 18 states- have a b o l i s h e d  the e x e m p t i o n  
and pe r m i t  p r o s e c u t i o n  of h u s b a n d s  who rape their w i v e s  under all or 
mo s t  c i r c u m s t a n c e s .

5 s t a t e s : bar h u s b a n d s  from being c h a r g e d  with rape of their
wives, and no e x c e p t i o n  is ma d e  ev e n  w h e r e  s e p a r a t i o n  a g r e e m e n t s  
or i n t e r l o c u t o r y  d e c r e e s  e x i s t  (i . e . , there m u s t  be a final 
decree of d i v o r c e ) :

C U R R E N T  S T A T U T O R Y  L A W

*
A l a b a m a  - T i tle 1 3 A - 6 - 6 0 - (4), 1 3 A - 6 - 6 1  11978)

*See E x p a n s i o n  S e ction, i n f r a .

C a l i f o r n i a ,  C o n n e c t i c u t ,  D e l a w a r e ,  Florida, Hawaii, Iowa, 
Kansas, M a s s a c h u s e t t s ,  M i n n e s o t a ,  N e b r a s k a ,  N e w  H a m p s h i r e .  N e w  
Jersey, N orth Dakota, Oregon, V i r g i n i a ,  W a s h i n g t o n ,  W i s c o n s i n ,  
W y o m i n g .
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* I l l i n o i s  - Rev. Stat. 1983 Supp., Ch. 38,
§12-18 (c). E x e m p t i o n  aboli s h e d  in 
" a g g r a v a t e d  c r i m i n a l  sexual assault" 
if the assa u l t  is reported in 30 days. 
(R.S.A. §12-14, e f f e c t i v e  7/1/84).

S o u t h  D a k o t a  - C o m p i l e d  La w s  Ann. §22-22-1 (1979)
(Note: South Da k o t a  amended its
s t a t u t e  to e l i m i n a t e  the m a r i t a l  rape 
rape exemption, but the following 
year r e p e a l e d  that amendment.)

V e r m o n t  - Stat. Ann., T itle 13 §3252 (effective 
7/1/77)

*We t V i r g i n i a  - W. Va. Code §61-8B-1 (1977)

•10 s t a t e s : m a r i t a l  rape e x e m p t i o n  ends w h e n  p a r t i e s  are separ a t e d
under a c o u r t  order:

. *
K e n t u c k y  - Rev. Stat. §510.010(3) (1975)

L o u i s i a n a  - Rev. Stat. Ann. §174.41 (1978)
(Note: 1984 a m e n d m e n t  a b o l i s h e d  exemption 
in " a g g r a v a t e d  se x u a l  bat t e r y "  only, 
§14:43.2.)

M a r y l a n d  - Ann. Code §27-464D (1979)

M i s s o u r i  - 

N e w  Y o r k  -

Ann. -Stat. §566.010:2 (1979)-

N.Y. Pen. L a w  §130.00 (1983)
(Note: E x e m p t i o n  a2 ;o ends if or d e r s  of
p r o t e c t i o n  exist, or p a r t i e s  have 
e n t e r e d  into a s e p a r a t i o n  a g r e e m e n t  which 
i n c l u d e s  an e x p r e s s p r o v i s i o n  that h u s b a n d  
wi l l  be criminal.1,.y lia b l e  for raping his 
wife.)

N o r t h  C a r o l i n a  - Gen. Stat. §14-27.8 (1979)
(or living a p art p u r s u a n t  to 
a w r i t t e n  s t p a r a t i o n  agreement)

*See Expan s io n S e c t i o n ,  i n f r a .
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C
N o r t h  D a k o t a  - Code Ann. §§12.01-20-01, 1 2 . 0 1 - 2 0 - 0 2

(1983). (orders of p r o t e c t i o n  included. 
E x e m p t i o n  e l i m i n a t e d  in first d e g r e e  rape, 
§12-1-20-03, "Gross S e x u a l  Imposition.")

Rhode Island - Gen. L a w  §§11-37-1, 1 1 - 3 7 - 2 . 1
(amended 1982) (Note: E x e m p t i o n  e l i m i n a t e d  
in first d e g r e e  s e x u a l  a s s a u l t  _if_ the 
p a r t i e s  have be e n  living a p art for 
m o r e  than 90 da y s  or_ p u r s u a n t  to a 
c o u r t  order, and the a s s a u l t  is 
rep o r t e d  to the p o l i c e  w i t h i n  24 
h o u r s . )

S o u t h  C a r o l i n a  - C o d e  §16-3-658 (1977)

U t a h  - Crim. Co d e  Ann. §§76-6-402, 7 6 - 6 - 4 0 7  (1979)

—  6 s p a t e s : m a r i t a l  e x e m p t i o n  ends if p a r t i e s  are living a p a r t
AN D  one s p o u s e  has filed a p e t i t i o n  for a n n u l m e n t ,  d i vorce, 
separation_pr-.'.separate' m a i n t e n a n c e :

I n d i a n a  - Stat. Ann.. § 35-42-4-1-(b) (amended 1933)
(or a p e t i t i o n  for a p r o t e c t i v e  order 
has been filed)

M i c h i g a n  - Second Rev. Crim. Code, Ch. 23,
§2340 (1980)

N e v a d a  - Rev. Stat. §200.373 (1977)

O h i o  - Rev. Co d e  §§2907.01(L), 2907 . 0 2
(or if p a r t i e s  have e n t e r e d  into a 
w r i t t e n  s e t t l e m e n t  agreement)

R h o d e  Is l a n d  - Gen. Laws §§11-37-1, 1 1 - 3 7 - 2 . 1
(amended 1982) (Note: e x e m p t i o n  e l i m i n a t e d  
in first d e g r e e  sexual a s s a u l t  _if_ the 
p a r t i e s  have be e n  living a p a r t  for m o r e  
than 90 days or_ p u r s u a n t  to a c o u r t  
order, and the a s s a u l t  is r e p o r t e d  to 
the p o l i c e  w i t h i n  24 hours.)

T e n n e s s e e  - ~ode Ann. §39-2-610 (1979)

See E x p a n s i o n  S e ction, infra

(
^  - 3 -



4 s t a t e s ; m a r i t a l  e x e m p t i o n  ends if p a r t i e s  are living arvart 
O R  one spouse has initiated legal p r o c e e d i n g s :

Idaho - Co d e  5 1 8 - 6 1 0 7  (1977) (parties m u s t  be living
a p a r t  at least 180 dayg)

N e w  Me x i c o  - Sta-t. §30-9-10 (1978)

O k l a h o m a  - Stat. Ann. Titxe 21 51111(B) (amended by
Sec. 1, Ch. 41, O.S.L. 1983; effective 
11/1/84) . (orders of p r o t e c t i o n  included)'

T e x a s  - Pen. Co d e  522.011(c) (amended 1983)

— i2 s t a t e s : m a r i t a l  e x e m p t i o n  ends w h e n  p a r ties are living
a p art (no c o urt order or s e p a r a t i o n  a g r e e m e n t  needrd):

A l a s k a  - Stat. §11-41.445 (a) (effective 1, 0)
(marriage is an a f f i r m a t i v e  defen; 
e x c e p t  w h ere p a r t i e s  are living ap 
or d e f e n d a n t  c a u s e d  seri o u s  physic^ 
injury)

j
A r i z o n a  - Rev. Stat. §§13-1401.4, 13-1404 to 

13-1406 (1978)

C o l o r a d o  - Rev. Stat. §18-3-409 (1975)
Idaho - Co d e  5 18-6107 (1977) (parties must be 

l iving a p art at l e ast 180 days)

Iowa - C o d e  Ann. §§709.2, 709.3,’ 709.4 (1978)

*Maine - Rev. Stat. Ann. T i t l e  17A §§11-251,
1 1 - 2 5 2  (1979)

M i s s i s s i p p i  - Co d e  Ann. ..37-3-95 (1981)
(Sexual Battery)

*Mo n t a n a  - Rev. Co d e  §45-5-506 (1979)

N e w  Mexico - Stat. Ann. 5530-9-10E, 30-9-11 (1978)

O k l a h o m a  - Stat. Ann. Title 21 51111(B) (amended by 
Sec. 1, C h , 41, O.S.L. 1983; effective 
11/1/84) (orders of p r o t e c t i o n  included)

•k ,
See E x p a n s i o n  Section, infra

- 4 -



P e n n s y l v a n i a  - Stat. Ann. T i t l e  18 §3103 (1977)
(Note: _no_ e x e m p t i o n  if p a r t i e s  have
e n t e r e d  into w r i t t e n  s e p a r a t i o n  
a g r eement, e v e n  if they are 
s t ill living together.)

T e x a s  - Pen. C o d e  §22.011(c) (amended 1983)

4 s t a t e s : have no e x p r e s s  m a r i t a l  rape e x e m p t i o n  in their sta t u t e s
(are "silent"). W h e t h e r  the a l l e g e d  " c o m m o n  law" e x e m p t i o n  barring 
p r o s e c u t i o n  is a p p l i e d  d e p e n d s  u p o n  j u d i c i a l  d e c i s i o n  and/or 
l e g i s l a t i v e  intent. See L I T I G A T I O N  Section.

Stat. §§41-1801, 4 1 - 1 8 0 3  (1976)
(Note: E x p r e s s  e x e m p t i o n  in
statutory, rape, §§41-1804 to 1810)

C o d e  Ann. §26-2001 (amended 1978)
(Note: E x p r e s s  e x e m p t i o n  in
s t a t u t o r y  rape, §26-2018;

- C o d e  Ann. §97-3-65(2) (1979) (Rape statute
silent; c o m p a r e  wr t h  e x p r e s s  e x e m p t i o n  in 
" s e x u a l  b a t t e r y "  s tatute, §97-3-99)

D.C. - R.S.D.C. §22-2801 (1967) (Note: Letter 
from O f f i c e  of D.C. Corp. C o u n s e l  
d a t e d  6/4/84, s t a t i n g  that cases 
" i n v o l v i n g  m a r i t a l  rape" are p r o s e c u t e d ,

- On file w i t h  NCOWFL.)-

S T A T E S  W H I C H  H A V E  S T A T U T O R I L Y  L I M I T E D  O R  ' S T R I C K E N ; ?>
T H E  M A R I T A L  RAPE E X E M P T I O N

8 s t a t e s : a b o l i s h e d  the m a r i t a l  rape e x e m p t i o n  a l t o g e t h e r . Rape by
a spo u s e  is t r e a t e d  the same as rape by a stranger.

F l o r i d a  - Stat. A m .  §794-011 (1979). No express
e x e m p t i o n ;  s p o u s e s  can be c h a r g e d  the same as 
s t r a n g e r s ,  S t ate v. L a r r y  S m i t h , 401 
S o . 2d 1126 (5th D C A  1981), and Pe o o l e  
v. R i d e r , 9 F L W  887 (3d D C A  1984).
(See L I T I G A T I O N  Section)

A r k a n s a s

G e o r g i a  -

M i s s i s s i p p i

W a s h i n g t o n ,

* ̂See E xpan s io n S e c t i o n ,  i n f r a



K a n s a s  - Stat Ann. §521-3501, 21-3502, e f f e c t i v e  
L. 1983 (HB 2 0 C 8 , Ch. 109), d e l e t i n g  the 
m a r i t a l  rape e x e m p t i o n  as it applies to 
the crime of rape.

However, a s p o usal e x e m p t i o n  remains 
a p p l i c a b l e  to c rime of i n decent liberties 
with a c h ild under sixteen, K.S.A.
§21-3503. This e x e m p t i o n  ends if 
the p a r t i e s  are living apart or_ either 
s pouse has filed for annulment, 
s eparate m a i n t e n a n c e ,  d i v o r c e  or an 
o rder of p r o t e c t i o n .

M a s s a c h u s e t t s  - Ann. Laws. Ch. 265 §22, Ch. 277
§39 (1979). No exemption; spouses can be 
c h a r g e d  the same as strangers. C o m m o n w e a l t h  
v. C h r e i t i e n , 417 N . E . 2 d  1203 (1981).
(See L I T I G A T I O N  S e c t i o n ) .

N e w  J e r s e y  - Stat. Ann §2C:14-5(b), e f f e c t i v e  9/1/79.
This state has a f f i r m a t i v e l y  abrogated 
the a l l eged "common law" exemption:

"No actor s h all be p r e s u m e d  to be in­
cap a b l e  of c o m m i t t i n g  a crime under this 

—^ 7  C h a p t e r  [Sexual Offenses] b e c a u s e  of age 
or i m p o t e n c y  or m a r r i a g e  to the v i c t i m ."
N.J.S..A. §2C:14-5(b), emp h a s i s  added.

N e b r a s k a  - Rev. Stat. §§23-319, 28-320, effective
1 /1/76 . (repealing and repla c i n g  §28-403.03 
and §28-403.04 w h i c h  included the exemption.)

O r e g o n  - Rev. Stat. §163.305 (amended by 1977 C. 844, 
d e l e t i n g  the m a r i t a l  rape exemption.)

V i r g i n i a  - Va. Code. §18.2-61 (1981 a m e n d m e n t s ) .
No express exemption; no "common law" 
e x e m p t i o n  p u r s u a n t  to W e i s h a u p t  v. C o m m o n w e a l t h  
of V i r g i n i a , Va.. S u p r e m e  C t . , Slip. Op. 830616 
(decided A p r i l  2.7, 1984). (See L I T I G A T I O N  section)

W i s c o n s i n  - Stat.. Ann. §940.225 (6), e f f e c t i v e  5/1/82.
W i s c o n s i n  f o llowed N e w  J e r s e y ' s  example by 
e x o r e s s l y  and a f f i r m a t i v e l y  a b r ogating the 
e x e m p t i o n  (rather than m e r e l y  d e leting the 
e x e m p t i o n  as in O r e g o n ) . This method is 
p r e f e r a b l e  b e c a u s e  it does not leave open 
to q u e s t i o n  (and litigation) whether the so- 
called "common law exe m p t i o n "  (Hale's Doctrine) 
a p p l i e s  once the s t a t u t e  b e c o m e s  " s i l e n t . "



—  3 sta’t e s : have p a r t i a l l y  striken, or l i m i t e d , the m a r i t a l  rape
e x e m p t i o n  so that rape by a spouse is a c r ime under m o s t
c i r c u m s t a n c e s :

C a l i f o r n i a  - Pen. Co d e  9 2 6 2 , e f f e c t i v e  1/1/80. E s t a b l i s h e s
a s e p a r a t e  c rime of s p o u s a l  rape. However,
the m a r i t a l  e x e m p t i o n  is still a p p l i c a b l e  
w h e r e  the v i c t i m  is " i n c a p a b l e” of g i v i n g  
l egal c o n s e n t  (i.e., m e n t a l l y  or p h y s i c a l l y  
h a n d i c a p p p e d ; i n t o x i c a t e d  or drugged, even 
w h e n  the v i c t i m ' s  s t a t e  is due to acts of the 
d e f e n d a n t ;  u n c o n s c i o u s  of the na t u r e  of the 
act). E f f e c t i v e  9/28/83, the thirty (30) day 
r e p o r t i n g  r e q u i r e m e n t  e x t e n d e d  to _90_ da y s  
(the v i c t i m  mu s t  report the rape to the p o l i c e  
or d i s t r i c t  a t t o r n e y  w i t h i n  this time pe r i o d ) .

C o n n e c t i c u t  - Pen. Co d e  53A-67 (b), e f f e c t i v e  1 0 / 1 / 8 1  
(HB 5247). M a r i t a l  and c o h a b i t a n t  e x e m p t i o n  
d e l e t e d  from f i r s t - d e g r e e  for c i b l e  rape.
E x e m p t i o n  remains as an a f f i r m a t i v e  d e f e n s e  
to lessor d e g r e e s  of rape and se x u a l  assault.

•
D e l a w a r e  - e x e m p t i o n  d e l e t e d  from first and second 

d e g r e e  rape (D.C.A. §§7:63, 764). However,
D.C.A. §764 (first d e g r e e  rape) includes a 
" v o l u n t a r y  social c o m p a n i o n "  e x e m p t i o n  w h i c h  
m a y  o p e r a t e  to e x e m p t  s p o uses and c o h a b i t o r s .

E x e m p t i o n  remains in S e x u a l  A s s a u l t
(D.C.A. §761, C l a s s  A  Misdemeanor) and S e x u a l
M i s c o n d u c t  (D.C. .762, C l a s s  E Felony).
A d d i t i o n a l l y ,  the e x e m ption, w here a p p l i c a b l e ,  
is e x p a n d e d  to c over u n m a r r i e d  c o h a b i t a n t s .  D.C.A. 
§772 (b).

*Hawaii - Rev. Stat. §§707-730, 707-731, 707-732, e f f e c t i v e  
6/21/79. By a m e n d i n g  s t a t u t e s  to g e n d e r - n e u t r a l  
terms, m a r i t a l  rape e x e m p t i o n s  were deleted.

How e v e r ,  " v o l u n t a r y  soc i a l  c o m p a n i o n "  e x e m p t i o n  
in §707-730 (first d e g r e e  rape) may o p e r a t e  to 
e x e m p t  spou s e s  and c o h a b i t o r s .  This section, as 
a m e n d e d  in 1981, reduced the pe r i o d  rel a t i n g  to 
p r e v i o u s  sexual i n t e r c o u r s e  with a "social c o m p a n i o n "  
from one year to thirty days.

See Expans io n S e c t i o n ,  i n f r a
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* Iowa - Code Ann. 5 5 7 0 9 . 2 - 7 0 9 . 4 .  No e x e m p t i o n  in first
and second degree se x u a l  abuse; e x e m p t i o n  remains 
in third degree sex u a l  abuse.

M i n n e s o t a  - Stat. Ann §009.349, a m e nded 1980. E x p r e s s l y  
d e l e t e s  m a r i t a l  rape e x e m p t i o n  in most cases: 
"Nothing in this s e c t i o n  s h all be construed to 
p r o h i b i t  or r e s t r a i n  the p r o s e c u t i o n  for any 
other o f f e n s e  c o m m i t t e d  by any person against 
his legal spouse."

However, e x e m p t i o n  (which includes cohabitants) 
still applies in s t a t u t o r y  rape, and cases where 
the v i c t i m  is m e n t a l l y  or p h y s i c a l l y  disabled.

N e w  H a m p s h i r e  - Rev. Stat. Ann. §632-A:5 (amended by
HB 516, e f f e c t i v e  S e p t e m b e r  1981) . E x e m ption 
deleted, e x c e p t  in s t a t u t o r y  rape cases, or 
c a s e s’involving " m e n t a l l y  def e c t i v e "  victim- 
wives. (R.S.A. §632-A:2 and :3).

* N o r i h  D a k o t a  - Code Ann. §12.01-20-01, 12.01-20-02,
e f f e c t i v e  7/1/83 (SB 2249). E x e m p t i o n  deleted 
from first d e g r e e  rape (§12.1-20-03:3, JG ross 
Se x u a l  Imposi t i o n " ) .  However, " v o luntary 
social c o m p a n i o n "  e x e m p t i o n  may o p e rate to * 
e xempt s p o uses and coha b i t a n t s .  E x e m p t i o n  
remains in all lesser offenses.

W a s h i n g t o n  - Rev. Code Ann. Ch. 9 A . 44.010, 9A.44.040, 
9A.44.050, 9 A . 44.060 (amended in 1983). . 
E x e m p t i o n  a b o l i s h e d  i n .first and second 
de g r e e  rape, b u t  remains in third degree rape.

W y o m i n g  - Stat. §6-2-':u7 (1983) . E x e m p t i o n  abolished 
in first and second d e g r e e  s e x u a l  assault 
(§§6-2-301, 302). E x e m p t i o n  remains in third 
and fourth d e g r e e s  (§§6-2-304, 303).

Expan s io n S e c t i o n ,  i n f r a
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EXPANSION OF THE MARITAL RAPE EXEMPTION

— 12 states have e x p a n d e d  this m a r i t a l  " p r i v i l e g e "  or "right" of rape 
to u n m a r r i e d  c o h a b i t a n t s ,  (hereinafter ref e r r e d  to as " c o h a b i t o r s " ) ,  
e . g ., "the e x c l u s i o n  shall be d e e m e d  to extend to p e r s o n s  living as 
■man and wife, r e g a r d l e s s  of the l e gal status of their r e l a t i o n s h i p . "  
Rev. Code of Mon t a n a ,  §45-5-5-6(2)f .

A d d i t i o n a l l y ,  5 states have al s o  p r o v i d e d  a p a r t i a l  e x e m p t i o n  to 
" v o l u n t a r y  social c o m p a n i o n s "  (thereby, to an extent, l e g a l i z i n g  
"date rape"):

A l a b a m a  - Crim. C o d e  S 1 3 A - 6 - 6 0  (4) 
to c o h a b itors).

(exemption e x t e n d s

C o n n e c t i c u t  - Pen. Co d e  §53a-67(b) (cohabitation is
an a f f i r m a t i v e  defense, e x c e p t  to first d e g r e e  
r a p e ) .

^Delaware - Co d e  Ann. 5772(b) (exemption for
c o h a b i t o r s  in se x u a l  a s s a u l t  and sexual 
m i s c o n d u c t ) ;  and Code Ann. §764(2) (exemption 
in first d e g r e e  rape: w h ere d e f e n d a n t  was v i c t i m’s 
" v o l u n t a r y  s o c i a l  c o m p a n i o n "  on the o c c a s i o n  of 
the c r i m e  and v i c t i m  had p r e v i o u s l y  p e r m i t t e d  h i m  
se x u a l  contact, 01* d e f e n d a n t  caused s e r i o u s  
p h y s i c a l ,  m e n t a l  or e m o t i o n a l  i n j u r y ) .

''Hawaii - Rev. Stat. §707-730 (1) (a) (i) . E x e m p t i o n  in
first d e g r e e  rape w h e r e  v i c t i m  was d e f e n d a n t ' s  
" v o l u n t a r y  so c i a l  c o m p a n i o n  w h o  had w i t h i n  the 
p r e v i o u s  thirty d a y s  p e r m i t t e d  h i m  sexual 
i n t e r course; " v o l u n t a r y  so c i a l  com p a n i o n "  
e x e m p t i o n  does not a p p l y  if d e f e n d a n t  in f l i c t s  
"s e r i o u s  b o d i l y  injury." No e x e m p t i o n  in 
second or third d e g r e e  rape.

Iowa - Co d e  Ann. §709.4 (cohabitors e x e m p t i o n  in third de ree 
S e x u a l  Abuse; no e x e m p t i o n  in first and second 
d e g r e e  S e x u a l  A b u s e ) .

K e n t u c k y  - Rev. Stat. Ann. §510.010(3) (exemption 
e x t e n d e d  to c o h a b i t o r s ;  m a r r i a g e  d e f i n e d  as 
" p e r s o n s  living t ogether as m a n  and wife 
r e g a r d l e s s  of the l e gal status of their 
r e l a t i o n s h i p . ")

-9-



'Maine - Rev. Stat. Ann. T i t l e  17-A §252.2
(c o habitation as an a f f i r m a t i v e  defense) 
and §252.3 ("voluntary social c o m panion" 
d e f e n s e  to p r o s e c u t i o n  for Rape as C lass A 
crime; e x e m p t i o n  r e d u c e s  to C l ass B crime).

M i n n e s o t a  - Stat. Ann. §609.342 (1979) (exemption for
c o h a b i t o r s  in s t a t u t o r y  rape, and cases where 
v i c t i m  is m e n t a l l y  or p h y s i c a l l y  d i s a b l e d ) .

M o n t a n a  - Rev. Code §45-5-506 (exemption extended 
to c o h a b i t o r s ) .

''North D a k o t a  - C o d e  Ann. §12.01-20-03:3 ("voluntary
so c i a l  c o m p a n i o n "  e x e m p t i o n  to C l a s s  A  
F e l o n y  of "Gross S e x u a l  Imposition" reducing 
c r i m e  to C l a s s  B Felony. E x e m p t i o n  applies 
if v i c t i m  has "at any time p r eviously" 
p e r m i t t e d  d e f e n d a n t  "sexual liberties".)

P e n n s y l v a n i a  - Stat. Ann., T i t l e  1C- §3103 (exemption 
e x t e n d e d  to c o h a b i t o r s ) .

''West V i r g i n i a  - W. Va. Code §6.1-8B-1(2) (cohabitor
exemption; m a r r i a g e  d e f i n e d  as including 
"persons living together as man and wife 
r e g a r d l e s s  of the legal s t a t u s  of their 
r e l a t i o n s h i p " ) , and §61-8B-3(a) (iii) , 
" v o l u n t a r y  so c i a l  c o m p anion" e x e m p t i o n  to 
first d e g r e e  S e x u a l  Assault.

C
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C enterV on Women

V  r .  T T I  _ • T  T7& Family Lav/
799 Broadway, R o o m  402 • N e w  York, N e w  York 10003 • (212) 674-8200

M A R I T A L  R A P E  F A C T  S H E E T *

1. Fac-t OX Y I c.& L o y iI  " M A R I T A L  R A P E  I S N ' T  AS S E R I O U S  AS 
RAPE BY  A  S T R A N G E R — IT'S J U S T  A  W O M A N  N O T  B E I N G  IN 
T H E  M O O D  A N D  H E R  H U S B A N D  I N S I S T I N G . "

As a m a t t e r  of f a c t , m a r i t a l  r a p e  is o f t e n  just as 
v i olent, j u s t  as d e g r a d i n g ,  a n d  o f t e n t i m e s  m o r e  
t r a u m a t i c  th a n  ra p e  b y  a stranger. It is p e r p e t r a t­
ed w i t h  k n i v e s ,  at g u n p o i n t ,  r e p e a t e d l y ,  brutally, 
in f r o n t  o f  others., and m o s t  o f t e n  is the final 
v i o l e n t  act c u l m i n a t i n g  a s e r i e s  o f  p h y s i c a l  abuses. 
One w o m a n  has r e p o r t e d  b e i n g  b e a t e n  a n d  r a p e d  b y  
h e r  h u s b a n d  v i r t u a l l y  e v e r y  d a y  for six months, 
a n a l l y  r a p e d  9 or 10 times. He t o l d  h e r  that, if : 
she e v e r  t r i e d  to leave, he  w o u l d  k i l l  her. In 
t e r r o r  she fled to a n o t h e r  state, c h a n g e d  her name, 
and l i ved t h e r e  for a y e a r  in cognito.

2. r a c . t  dll cic .. tZ o n ? " M A R I T A L  R A P E  I S N ' T  O F F E N S I V E —  
A F T E R  iiLL, A  W I F E  HAS H A D  S E X  W I T H  H E R  H U S B A N D  
B E F O R E ,  W H A T ' S  ONE M O R E  T I M E ? "

As a m a ’.ter of f a c t , a w o m a n  r a p e d  b y  a s t r a n g e r  has 
to live w i t h  the m e m o r y  o f  t h a t  e x p e r i e n c e .  A  w o m a n  
r a p e d  b y  h e r  h u s b a n d  has to live w i t h  h e r  rapist. 
M a n y  w i f e  vic t i m s ,  t r a p p e d  i n  a r e i g n  of terror, 
e x p e r i e n c e  r e p e a t e d  s e x u a l  a s s a u l t s  o v e r  a n u m b e r  of 
years. W h a t  h a p p e n s  to a c a p a c i t y  for i n t i m a c y  w h e n  
the p e r s o n  w h o  has p r o m i s e d  to love a n d  protect, and 
o n  w h o m  one m a y  be e c o n o m i c a l l y  d e p e n d e n t ,  c o m mits 
such a b r u t a l  and v i o l e n t  v i o l a t i o n ?

* P r e p a r e d  and d i s t r i b u t e d  by the P e n n s y l v a n i a  C o m m i s s i o n  on 
the S t a t u s  o.; Women.

( o v e r )



MARITAL RAPE FACT EHEET 2 .

3. Fac-t OX F l c . H a I ?  " M A R I T A L  RAPE IS A  B I Z A R R E  A N D  U N­
USUAL  ACT AND D O E S N ' T  N E E D  L E G I S L A T I V E  ACTION."

As a m a t t e r  of f a c t , m o s t  e x p e r c s  c o n s i d e r  rape to be 
the m o s t  u n d e r r e p o r t e d  of all crimes and m a r i t a l  rape 
ev e n  m o r e  so. O v e r  a t h i r d  of w o m e n  w h o  ap p e a r  at 
b a t t e r e d  w o m e n ' s  sh e l t e r s  r e p o r t  b e i n g  se x u a l l y  
a s s a u l t e d  by t h e i r  husbands.- It is s e l d o m  discussed. 
H u m i l i a t e d  a n d  ashamed, maritaj rape v i c t i m s  d o n ' t  
talk a b o u t  it. T h e y  d o n ' t  r e p o r t  it b e c a u s e  the law 
does n o t  he l p  them.

4. F a c *  OA. ¥ lc .t lo \X ? "WHEN A  W O M A N  MARRIES, SHE CO N S E N T S  
TO S E X U A L  I N T E R C O U R S E  W I T H  H E R  HUSBAND."

As a m a t t e r  of f a c t , s e x u a l  e x p r e s s i o n  in love is one 
thing. Forced, b r u t a l i z e d  sex is another. No  one 
cor. .ents to v i o l e n c e  by marrying. U n d e r  c u r r e n t  law 
p r o s e c u t i o n  is i m p o s s i b l e  for e v e n  the m o s t  b r u t a l  
rapes in marriage.

-• u

5. Fac-t on. FJL a tlo il? "IF P R O S E C U T I O N S  A R E  A L L O W E D  F O R  
M A R I T A L  RAPE, A  L O T  OF I N N O C E N T  H U S B A N D S  W I L L  HAVE 
RAPE C H A R G E S  F I L E D  A G A I N S T  T H E M  BY ANGRY, V E N G E F U L  
W I V E S  W H O  HO P E  T O  B A R G A I N  F O R  A  B E T T E R  P R O P E R T Y  
S E T T L E M E N T  IN A  D I V O R C E  A CTION."

As a m a t t e r  of f a c t , this m y t h  is b u i l t  on  the ill- 
f o u n d e d  b e l i e f  t h a t  w o m e n  are i n n a t e l y  v e n g e f u l  and 
w i l l i n g  to go t h r o u g h  the tor t u r e s  of a c o u r t r o o m  
t rial in o r d e r  to "get b a ck" at a man, and that s o m e­
ho w  w o m e n  s h o u l d  be t r e a t e d  as less c r e d i b l e  v i c t i m s  
of c r ime t h a n  others. A c t u a l l y ,  there are m a n y  
o t h e r  types of c o m p l a i n t s  w h i c h  a w o m a n  c o uld file for 
r e t a l i a t i o n  t h a t  w o u l d  r e q u i r e  less p u b l i c  s e l f­
exp o s u r e  and trauma. F urther, our l e g a l  s y s t e m  has 
b u i l t  in m e c h a n i s m s  to d e t e r m i n e  the m e r i t s  of a c o m­
plaint. P o l i c e  i n v e s t i g a t i o n s , p r o s e c u t o r  discretion,, 
and j u r y  d e l i b e r a t i o n s  are e m p l o y e d  to d e t e r m i n e  the 
t ruth or f a l s i t y  of o t h e r  allegations. W h y  s h o u l d  
m a r i t a l  rape b e  t r e a t e d  any d i f f e r e n t l y ?  Finally, 
no s u c h  m i s u s e  h a s  be e n  d o c u m e n t e d  by the states 
t h a t  h a v e  e l i m i n a t e d  i m m u n i t y  of spouses from p r o s e­
cuti o n  for rape. O n l y  the m o s t  e x t r e m e l y  b r u t a l  and 
h o r r i f y i n g  i n c i d e n t s  of m a r i t a l  ra p e  h a v e  b e e n  r e­
ported.
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6 . F a c t  OK  F i d . L o n ? " M A R I T A L  RAPE IS S I M P L Y  ONE 
S P O U S E ' S  W O R D  A G A I N S T  THE OTHER, H E N C E  IT W I L L  
BE D I F F I C U L T  TO  P R O S E C U T E . "

As a m a t t e r  o f  f a c t , w h e n  has d i f f i c u l t y  to p r o­
sec u t e  d e t e r m i n e d  w h a t  a c r i m e  is? T reason, con- t 
spiracy, c h i l d  abuse, and incest are d i f f i c u l t  /  
to prove, , but thei.’e is no o u t c r y  to d e c r i m i n a l i z e  
them.

7. Fa c t  O A  F i c t i o n ? "THERE A L R E A D Y  E X I S T  R EMEDIES
F O R  M A R I T A L  R A P E — A  W O M A N  C A N  F I L E  A S S A U L T  CHARGES 
O R  G E T  A  DIVOR C E . "

As a m a t t e r  o f  f a c t , all r a p i s t s  a s s a u l t  t h e i r  
vi ctims. Rape is a c r ime d i f f e r e n t  f r o m  assault. 
T h a t  is w h y  s p e c i a l  r a p e  laws exist. Ra p e  i n volves 
a s p e c i a l  h u m i l i a t i o n  and s p e c i a l  v i o l a t i o n .
A s s a u l t  is a less s e r i c u s  crii.a, its p e n a l t y  less 
a det e r r e n t .  E v e n  t h o u g h  a j/oman m i g h t  es c a p e  
as a v i c t i m  b y  f i l i n g  for d i v o r c e ,  should the 
c o m m i t t e r  of the c r i m i n a l  acts e s c a p e  p u n i s h m e n t  
for them? A n  a p p r o p r i a t e  d e t e r r e n t  to this type 
of v i o l e n t  b e h a v i o r  is n o t  n o w  available.

8 . • Fa c t  O K  F i c t i o n ?  " M A R I T A L  RAPE' LAWS W O U L D  HAVE 
T H E  S T A T E  M E D D L I N G  IN P E O P L E ' S  B E D R O O M  AFFAIRS."

As a m a t t e r  of f a c t , the s t a t e  is m e d d l i n g  in the 
b e d r o o m  w h e t h e r  t here is a m a r i t a l  rape l a w  or 
not. In one c a s e  the s t ate a l l o w s  h u s b a n d s  to 
r a p e  t h e i r  wives. In the other, the s t a t e  p r o t e c t s  
w i v e s  f r o m  this type of v i o l e n c e .  S h o u l d  m u r d e ~  
and a s s a u l t  b e t w e e n  s p o u s e s  be d e c r i m i n a l i z e d  
j u s t  b e c a u s e  it's a f a m i l y  a f f a i r ?  A  h u s b a n d  
s h o u l d  n o  m o r e  fear c r i m i n a l i z a t i o n  of m a r i t a l  rape 
t h a n  a p a r e n t  fears laws on  i n c e s t  or c h i l d  abuse. 
The law s h o u l d  c o n d e m n  a brutal, h o stile, r e v e n g e­
ful, h a teful, and a n t i - s o c i a l  a c t  w h e t h e r  it 
h a p p e n s  w i t h i n  a m a r r i a g e  or w i thout.

(over)
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9. Fa c .t  O H  FZc.£j.on? " M ARITAL RAPE LAWS W I L L  DESTROY
M A R R I A G E S  BY P R E V E N T I N G  A N Y  P O S S I B L E  R E C ONCILIATION."

As a m a t t e r  o f  f a c t , i s n't a m a r r i a g e  in w hich a 
h u s b a n d  rapes his wife a n d  she p r e s s e s  charges 
a l r e a d y  d e s t r o y e d ?  W i t h h o l d i n g  j u s t i c e  and equal 
p r o t e c t i o n  to try to h o l d  t o g e t h e r  s u c h  a marriage 
is an u n r e a l i s t i c  and i m p r o p e r  go a l  for the criminal 
law. The law n o w  p r o t e c t s  a r a p i n g  h u s b a n d  rather . 
t h a n  a v i c t i m  wife, and w o m e n  can be c o e r c e d  into 
st a y i n g  in v i o l e n t  marriages. S h o u l d  the law en­
coura g e  such forced c o h a b i t a t i o n ?

10. Fact on. T lc ..tL on? "SINCE SO F E W  CASES A R E  BROUGHT 
TO  TRIAL, WHY B O T H E R  W I T H  A  M A R I T A L  RA P E  LAW?"

As a m a t t e r  of f a c t , the law p r o t e c t s  ei t h e r  the 
v i c t i m  or the rapist. H u s b a n d s  w h o  c o m m i t  acts 
o f  v i o l e n c e  against w i v e s  now r e c e i v e  special 
p r o t e c t i o n  f r o m  the law i n ' P e n n s y l v a n i a .  Should 
such s p e c i a l  p r o t e c t i o n  m o r e  r i g h t l y  b e l o n g  with 
the v i c t i m ?  P a s s a g e  of H.B. 1122 w o u l d  call 
a t t e n t i o n  to the problem, let the v i c t i m s  kn o w  
t here can be help, and, b y  r e m o v i n g  socie t y ' s  
s a n c t i o n  for such behavior, w o r k  to d e t e r  it.
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7. F a d  o r  F i c t ion ?  "THERE 
ALREADY EXIST REMEDIES FOR 
MARITAL RAPE  - -  A WOMAN CAN 
FILE A S S A U L T  CHARGES OR GET A 
DIVORCE . "

A s a m a iler  of  f a c t , all r a p i s t s  
a ssau lt  thei r  v i c t i m s .  R a p c  Js a r r im o  
d i f f e r e n t  f rom  a ss a u l t .  Th a t  is w h y  
sp e c ia l  r a p e  laws  e x i s t .  R a pe  
i n v o l v e s  a s p e c i a l  humil iat ion and 
s p e c ia l  v i o l a t i o n .  A ss a u l t  is a l e ss  
s e r i o u s  c r i m e ,  its p e n a l t y . l e s s  a 
d e t e r r e n t .  F.ven th o u g h  a w om an  
might enenpo ea a v ic t im b y  f i l ing  
for  d i v o r c e ,  s h o u l d  the com m itter  
o f  the c r im in a l  a c ts  e s c a p e  p u n i s h ­
ment for  them? An  a p p r o p r i a t e  
d e t e r r e n t  to this t y p e  o f  v i o l e n t ,  
b e h a v i o r  is not  n o w  a v a i l a b l e .

8. Fact  o r  F i c t ion?  "M ARITAL 
RAPE LAWS WOULD HAVE TIIE 
S T A T E  MEDDLING IN PEOPLE'S 
RED ROOM A F F A I R S . "

A s  a matter  o f  f a c t , the sjtate is 
m e d d l i n g  in the b e d r o o m  w h e t h e r  
t h e r e  is  a marital  r a p e  law  o r  not .
In o n e  c a se  the state a l l o w s  h u s b a n d s  
to r a p e  their  w i v e s .  In the o t h e r ,  
the state p r o t e c t s  w i v e s  f rom  this 
type  o f  v i o l e n c e .  S h o u ld  m u r d e r  
and assault  b e t w e e n  s p o u s e s  b e  
d e c r i m i n a l i z e d  ju s t  b e c a u s e  i t 's  a 
family af fair?  A h u s b a n d  s h o u l d  
no m ore  fear c r im in a l i za t i on  o f  
marital ra pe  than a p a r e n t  f e a r s  laws  
n »  incrr.t o r  c h i ld  a b u s e .  T h e  law 
• I>• niui ( fihd' X’ M |n «if 11, h o s t i l e ,
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• act w h e t h e r  It h a p p e n s  with in  a 
m a r r i a g e  o r  w i th o u t .

9. Fact o r  F ic t ion? "MARITAL 
RAPE LAWS WILL DE STROY 
MARRIAGES B Y  PREVENTING ANY 
POSSIBLE RE C O N C ILIA TIO N."

• As  a matter o f  f a c t , isn*t a m ar r ia ge  
!n w h i c h  a h u s b a n d  r a p e s  h is  wife  and 
s h e  p r e s s e s  c h a r g e s  a l r e a d y  
d e s t r o y e d ?  W ith h o ld in g  j u s t i c e  and 
equal  p r o t e c t i o n  to try to ho ld  to ­
g e t h e r  s u c h  a m a r r i a g e  is an u n r e a l ­
istic  and I m p r o p e r  goal  for  the 
cr im inal  l a w .  T h e  law now  pr o te c t s
a r a p i n g  h u s b a n d  r a th er  than a 
vict im w i f e ,  a n d  w om en  can  b e  c o e r c e d  
into s t a y i n g  in v io l e n t  m a r r i a g e s .  
Sh o u ld  the law e n c o u r a g e  s u c h  f o r c e d  
coh a b i ta t ion ?

JO. Fact  o r  F i c t i on? "SINCE SO FEW 
CASES A R E  DROUGHT TO TRIAL,
WHY DOTIIER WITH A MAR ITAL 
RAPE L A W ? "

As a matter  o f  f a c t , the law  pr o te c t s  
e i ther  the v ict im o r  the r a p i s t .  
H u s b a n d s  w h o  commit  act s  o f  v i o l e n c e  
aga ins t  w i v e s  n o w  r e c e i v e  sp e c ia l  
p r o te c t i o n  from the law in P e n n s y l ­
v a n i a .  S h o u ld  s u c h  s p e c ia l  p ro te c t io n  
m o r e  r i g h t l y  b e l o n g  with the v i c t im ?  
P a s s a g e  o f  I? .B . 1122 w o u l d  cal l 
attention to the p r o b l e m ,  let the 
v i c t im s  k n o w  t h e r e  can b e  h e l p ,  a n d ,  
b y  r e m o v i n g  s o c i e t y ' s  s a n c t i o n  for  
su c h  b e h a v i o r ,  w o r k  to de te r  it.
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SOME FACTS 

AND FICTIONS 

ABOUT

MARITAL RAP1

1. F o c i  ov  F i c tion? "MARITAL RAPE 
ISN'T  AS SERIOUS AS  RAPE BY A 
STRANGER  — IT 'S  JU ST A WOMAN 
NOT BEING IN TIIE MOOD AND HER 
HUSBAND INSISTIN G."

As a matter o f  fnct , marital rape  Is 
often just  as v io l e n t ,  ju s t  as d e g r a d ­
i n g .  and oftent imes m o r e  traumatic  
than r a p e  b y  a s t r a n g e r .  It is 
p e r p e t r a te d  with k n i v e s ,  at g u n p o i n t ,  ' 
r e p e a t e d l y ,  b r u t a l l y ,  In f ron t .o f  
o t h e r s ,  and most  often Is the final 
v io len t  set  cu lm inating  a s e r i e s  o f  
p h y s i c a l  a b u s e s . O n e  wom en  has  
r e p o r t e d  b e in g  beaten  and r a p e d  b y  
h e r  h u s b a n d  v ir tu a l ly  e v e r y  d a y  for  
s ix  m o n th s ,  anal ly  r a p e d  9 o r  10 
l im e s .  He told h e r  that,  i f  sh e  e v e r  
tr ied to l e a v e ,  h e  w o u l d  kill  h e r .  In 
t e r r o r  s h e  fled to an oth er  state,  
c h a n g e d  h e r  na m e ,  and  l i v e d  th e r e  
for  a y e a r  in c o g n i t o .

2. Foci  o r  Fiction? "MARITAL i 
RAPE ISN'T OFFENSIVE — AFTER 
ALL. A WIFE HAS HAD SEX WITH HER 
HUSBAND BEFORE, WHAT'S ONE 
MORE TIME?"

As a matter of f a c t , a woman r a p e d  
by a s tr anger  has to l iv e  with the 
m emory  of  that e x p e r i e n c e .  A 
woman raped by  her h u sba n d  has  to 
l ive  with her  rap is t .  Many w i fe  
v i c t im s ,  trapped in a r e i g n  of  t e r r o r ,  
e x p e r i e n c e  repealed sexua l  assau lt s  
o v e r  a n u m be r  o f  y e a r s .  What 
h a p p e n s  to a capaci ty  f o r  intimacy
\ r •• 11 n * ivolp»•••*'! I'1*

l o v e  and p r o t e c t ,  and on whom  o n e  may 
b e  e c o n o m i c a l l y  d e p e n d e n t ,  commits 
su c h  a bruta l  and vio lent  v io lat ion?

3.  f V t ^ F I e H o n ?  "MARITAL RAPE IS 
A BIZARRE AND UNUSUAL A C T  AND
noEsrr n f . f . d  l e g i s l a t i v e  a c t i o n . "

A s a matter o f  f a c t , most e x p e r t s  
c o n s i d e r  r a p e  to b e  the most  u n d e r ­
r e p o r t e d  o f  all c r im e s  and marital  r a p e  
e v e n  m o r e  s o .  O v e r  a third o f  w om e n  
w h o  a p p e a r  at ba t t e r e d  w o m e n ' s  s h o i i e r s  
r e p o r t  b r i n g  s e x u a l ly  assau lted b y  the i r  
h u s b a n d s .  It is se ldom  d i s c u s s e d . 
Humil iated and a sh a m ed ,  marital r a p e  
v ic t im s  d o n ' t  talk about It. T h e y  d o n ' t  
r e p o r t  it b e c a u s e  the  law doe s  not h e lp  
t h e m .

4. Fact  o r  F ic t ion?  "WHEN A WOMAN 
MARRIES,  SHE CONSENTS TO SEXUAL 
INTERCOURSE WITH HER H U S B A N D ."

As a matter  o f  fac t ,  sexu a l  e x p r e s s i o n  
in l o v e  is on e  t h i n g .  F o r c e d ,  b r u t a l i z e d  

. s e x  is a n o t h e r .  No o n e  co n se n ts  to 
v i o l e n c e  b y  m a r r y i n g .  U n der  c u r r e n t  law 
p r o s e c u t i o n  is i m p o s s ib l e  for  even 
the most  b ru ta l  r a p e s  in m a r r ia g e .

5. Fnct  o r  F i c t io n ?  "IF PROSECUTIONS 
ARE ALLOWED FOR MARITAL RAPE, A 
LOT OF INNOCENT HUSBANDS WILL
h a v e  r a p e  c h a r g e s  f i l e d  a g a i n s t

THEM BY A N G R Y .  VENGEFUL WIVES 
WHO HOPE TO BARGAIN FOR A BETTER 
PROPERTY SETTLEMENT IN A DIVORCE 
A C T I O N . "

As a matter  o f  f a c t , this  myth  Is bu i lt  
on the i l l - f o u n d e d  b e l i e f  that w omen  
a r c  innate ly  v e n g e fu l  and w i l l i n g  to 
g o  th r o u g h  the tor tures  of  a c o u r t ­
room  trial in o r d e r  to " g e l  b a c k "  at 
a man ,  and that som e h o w  w om en  shou ld  
b e  treated as l ess  c red ib le  v ic t im s  o f  ’ 
c r im e  than o t h e r s .  A c t u a l l y , t h ere  
are  many o t h e r  t y p e s  o f  t o m p l i a n t s  
w h i c h  a w om an c o u ld  f ile  f o r  r e t a l i ­
at ion that w o u l d  r e q u i r e  l e s s  p u b l i c  
s e l f - e x p o s u r e  and t rauma.  F u r t h e r ,  
o u r  l e ga l  s y s t e m  has  bu i l t  in 
m e c h a n ism s  to d e te rm in e  the me ' its 
o f  a c o m p la in t .  P o l i c e  i n v e s t i g a t i o n s ,  
p r o s e c u t o r  d i s c r e t i o n ,  and j u r y  
d e l i b e r a t i o n s  a r e  e m p lo y e d  to d e t e r ­
mine  the truth o r  fa l s i ty  o f  o th er  
a l l e g a t i o n s .  Why sh ou ld  marital  r a p e  
be  t reated  an y  d i f f e r e n t ly ?  F i n a l l y ,  
no s u c h  m i s u s e  has  b e e n  d o c u m e n t e d  
b y  the states that h a v e  el iminated  
immunity  o f  s p o u s e s  f rom p r o s e c u t i o n  
for  r a p e .  O n ly  the most  e x t r e m e l y  
bru ta l  and h o r r i f y i n g  i n c id e n t s  o f  
marital  r a p e  h a v e  b e e n  r e p o r t e d  .

6. Fact  o r  F ic t io n?  "MARITAL 
RAPE IS SIMPLY ONE SPOUSE'S 
WORD A G A IN ST  THE O T H E R . HENCE 
IT WILL BE DIFFICULT TO P R O ­
S E C U T E . "

As a matter  o f  f a c t , w h e n  h a s  d i f f i ­
cu l ty  to p r o s e c u t e  d e t e r m i n e d  w h a t  
a c r im e  is?  T r e a s o n ,  c o n s p i r a c y ,  
c h i ld  a b u s e ,  and incest  a r e  d i f f i c u l t  
to p r o v e ,  b u t  there  is no o u t c r y  to^ . 
d e c r i m i n a l i z e  them.
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In the debate ever removing the spousal exemption to rape, nuch concern baa 
been expressed over how or even whether a law criminalizing rape would 
wo r k . (*2) Opponents of the change have raised several different spectors of 
insidious consequences that would ensue if marital rape is criminalized For
example, they have warned that deleting the spousal exemption would risk 

flooding the criminal justice system with frivolous complaints brought By"
"vindictive" .fives.(*3) They have also raised the fear that cases brought under
such a law would be impossible to prosecute, either because wive3 would be 

unreliable witnesses or because the cases would boil down to her word against, 
his. (*i|) In short, they have predicted that marital assault prosecutions would 
bog down and frustrate the criminal justice system.

Until recently, arguments over these rlaims have been mostly hypothetical. 
Ther9 ha3 been little empirical evidence against which to Judge them. However, 
now that several states have eliminated the spousal exemption, and have gained 
experience about what happens once the exemption is removad, it i3 possible to 
see how a spousal rape law work3 in actuality. •_

A state well situated for a study of the effects of criminalizing marital 
rape i3 California. California changed it3 law as early as January, 1980, and 
has had a total of more than four years experience without the spousal 
e:.cmption. As the most populous state in the country, California ha3 also 
generated a large number and variety of spousal rape cases. Moreover, since the

change of the law w a3 hotly debated and widely publicized in California, public
attention to marital rape cases has been relatively high there, making
information on the subject easier to collect. - '

’**/
On the other hand, using California to study the operation of marital rape 

prosecutions has some drawbacks. California's legal situation with regard to 

marital rape i3 not entirely parallel to that of other states which have
criminalized rape between a husband and a wife who are still living together.-; 
When California changed the law on 3pousal rape, the legislators did not merely 
delete the spousal exemption. Instead, they drafted a totally new section, of 
the criminal coda on the matter of spousal rape. One important special 
condition attached to the California spousal rope law is that victims were 
limited (until recently) to bringing such charges within 30 day3 of their 
occurrence. Another is that marital -r-ape, unlike non-marital rape, can be a, 
misdemeanor rather than a felony. Nonetheless, a great deal of valuable insight 

into the question of whether marital rape i3 a viable legal concept can be 
gleaned by looking at the situation in California.

Gathering the needed data on the operation of the marital rope l2w in 
California ha3 not been a simple task. Unfortunately, the state Bureau of 
Criminal Statistics does not keep very thorough or very detailed information on 
marital rape prosecutions in spite of the fact that an important public policy 
issue i3 at 3take.(*5)

So the staff of the National Clearinghouse on Marital Rape (NCMR) has been 
forced to compile data on it3 own —  a frustrating and cumbersome task. Marital 
rape cases have been identified in a variety of .ways —  but primarily through a 

newspaper clipping service. The 3taff of the Clearinghouse, after hearing about 
a marital rape prosecution, made contacts with the Journalists, attorneys, 
prosecutors, court officials, probation officers and sometimes rape crisis
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workers familiar with the case, in an effort to get aa much detail as possible 
about the events of the case, the backgrounds of the offender ar.d the victim, 
and the disposition of the case within the legal system. District attorneys 
were generally the best and most reliable sources of information. Occasionally, 
these officials rererred NCMR 3taff to other cases which, had cot been identified 

through the new3 clipping service. ......

Altogether, NCMR staff identified 39 cases of marital rape which came to 
the attention 01 the police or courts from January, 19-0 through December, 
1981. This is not necessarily a complete inventory of all such cases, however.

One piece of evidence 3-ggests it is fairly thorough, though. The stata 
Burerau of Criminal Statistics did compile what it believed to be a complete 

tally of all arrest3 for marital rape in 1980. This official tally showed 11 
arrests. For the comparable time period, the NCMR invertory showed 17 cases 
that even the official reporting 3tati3tiC3 did not pick up.

Nonetheless, it must he said that although NCMR believes it to bo fairly 
complete, there i3 no way of knowing hew totally complete the *,CMR inventory of 
rape cases i3. Moreover, without the information about its completeness, we 

cannot vouch for its representativeness either. There is every reason fco 
believe that the cases not identified, if there were any., would be le33 

sensational cases that did not proceed as far in the criminal justice system.

In other words, the cases that were identified would be more brutal* 
contain more evidence, and be mere likely to result in a hearing or trial that 

would bring it to greater public attention than other cases. Whether thi3 group 
of cases is biased in this way, we do not know.

With these possible caveats in mind, we present the information o n  the 
California cases. One advantage of generating data through calls to District 
Attorneys, newspapers and so forth, rather than through the stata reporting 

system, was than a great deal more ..^formation could be gathered. The NCMR, by 
diligent 3leuthing, was able to inform itself about age, race, occupations of 
the husband and wife, and the nature of the incident in addition to all the data 
about the court disposition.

NATOHS OF THE CASES . . •

A first thing to note about the cases 3s that they were, o n  the whole,
extremely brutal. Especially brutal cases are probably more apt to end up on
the police blotter and i n  the newspaper, and that may account in part for the 
array of incredible violence illustrated in the chart. The cases include one 

where a woman was raped with a crowbar and a sixteen inch tire iron and then had 
her breasts slashed with the same instruments. In another, a woman complained 
that her husband forced her to have sex wi fch other m e n  and dogs. In still 
another, the fugitive husband murdered the victim before he could be apprehended 
for her rape. The use of knives and guns was a common feature among these c a3es
and several included very severe beatings.

« • »•

A second important feature of the oases was that a majority of the rapes 
occurred between spouses who were separated, sometimes very recently so. In 
only 18 percent of the case3 were the couple still living together (See Table ..
1). It is not surprising that cohabiting couples -institute a minority of 
cases. Hives who are still living with their husbands rs. doubt have a m u c h  more J. \



difficult time seeing what happened to then a3 a rape and choosing to present 
3uch charges to the police. Also, a woman who i3 living in a separate household 
would expect less 3keptici3a and ridicule on the part of police when she made 
such a charge. And it may be easier for 3uch women to establish evidence of 
force and non-consent. A3 time goe3 on, normative standards change, and women 

become more aware of their rights., the proportion of cases involving cohabiting 
•spouses m a y  increase.

The deletion of tbei exemption for cohabiting spouses also has a 
"multiplier" effect, we suspect, on the prosecution of estranged husbands. When 
thu exemption for cohabiting spouses i3 removed, there is generally a great deal 
of publicity about the problem. Prosecutors, police officers and women in 
general learn about the possibility of charging spouses with rape. This no 

doubt lead3 to an increased number of casos-involving estranged husbaudh as well 

S3 cohabiting husbands.
• J —

Incidentally, there are seme interesting similarities among the cases of 
women raped by estranged husband3. A number of them were kidnapped before they 
were raped, driven somewhere in a car against their will or taken somewhere at 
gunpoint. Others were deceived by husbands who told them they wanted to see 
them in order to talk wit^ then about their children or about their finances.

THE GFFEHDERS

The u'CHB researchers were able to gather some valuable Information about 
the offenders as well aa about the court disposition (See Table 1). Tne 
offenders were, by and large, young. Sixty-four percent were under 30 and 33 
percent under 25. Thia corresponda to what we found in our interview population 
of marital rape victims.(*5) Marital rape coming to public attention is 
predominantly a younger man'3 crime.

Occupationally, the offenders whose marital rapes come to public attention 
were al3o a lower status group. Large numbers, 31 percent, were unemployed, aud 
another 31 percent were blue-collar workers. Th±3 may not tell U3 anything 
about marital rape in general, however. We have to remember that i3 it 
typically men from lower social classes who are the clientele of the criminal, 
justice system. Well-to-do criminals tend to be more successful at evading 
detection and prosecution. Nonetheless, this Inventory of cases show3 that some 5 

middle-class marital rapi3ts are being prosecuted. The law is being applied to 
a spectrum of fc;usbands, not j U 3 t  one class.

The racial and ethnic breakdown of the offenders shows a distribution 
roughly typical of the California population as a whole. Of those whose race we 
could ascertain, about two-thirds were white ar.d the remaining third divided 
between Black and Hispanic.

DISPOSITION OF CASES

The most interesting information we can glean from these cases is not so 
much about the phenomenon of marital rape itself but rather about how the 
phenomenon is handled in the criminal justice system. The cases are certainly 
not a representative set of marital rapes, the vast majority of which we know 
are never reported. But they are in all likelihood a representative sample of 
cases that make their way into the legal system. What happens to marital rape



cases once they arrive there? (See Table 2)

First of all, a substantial number of case3 get dropped before they go very 

far, often before trial, and sometimes before arraignment. In 28 percent of the 
cases in this sample the charges were dropped.

Unfortunately, the information on why the charges were dropped is not among 
the most reliable in the chart. Many times the reason given depends on the 
perspective of the person giving the information. District attorneys often 
choose to drop charges because they think they do not have a good case but then 
blame it on lack of cooperation by the wife. From the w i f e ' 3 perspective, 3he 
nay see the dropping of charges 33 the decision of the D.A. The real state of 
affairs is difficult to determine.

It 13 certain that in some cases charges are dropped at the request of the 

wife. Where NCMR researchers could ascertain the reasons the wife gave for such 
requests they included such things as: 1) the wife was pressured by relatives
of the offender to drop the charge, 2 ) the wife did not want to face the 
embarrassment of a trial, 3 ) the wife forgave her husband and wanted him back op  
4) the wife got what she most wanted (divorce and protection) in other ways.

Of course, another common reason for wives dropping charges, especial)y ir 

wife abuse cases, i3 fear of further retaliation by the husband.

It does not appear from the available information that the cases where the 

charges were dropped were frivolous or fraudulent. Some of these dropped 
charges involved severe assaults, replete with injuries and winesses. In fact-, 

one involved the woman who was raped and battered with the tire iron.

The remaining cases (72 percent) went on fcr prosecution, and of these a 
remarkable 89 percent (25 out cf 28) resulted In a conviction. There were 
several routes to a c o l  ,'ictiom. The most common was a simple guilty plea o n  the 
part of the offender: 60 percent (17 of 28) of the offenders pleaded guilty,
usually to the charge of spousal rape itself. In a little l es3 than a third of 
such pleas, though, the charge w a 3 bargained down to another charge, usually the 

less onerous one of assault or battery.

In 11 cases the offender pleaded not guilty and went tc trial. Of these, 
eight resulted in a guilty verdict —  seven by a Jury and one by a judge. There

were three non-guilty verdicts handed down to marital rape charges, two by a
jury and one by a judge. (Actually in the one jury acquittal, there were two

jury trials: one ended in a deadlock, the other in an acquittal.)

SENTENCING

All together, 25 of the 28 cases brought to trial in the two year period 
resulted in a guilty finding, and all offenders received sentences of some 

3ort. The sentences were not particularly severe. Ten of the convicted men 

received no jail tern whatsoever. Host of these got off with suspended 
sentences and fines. Some were remanded to counseling and one was ordered to do 

community service.

Fifteen of the.25 did go to jail or prison, however, with sentences ranging 

from 30 days to 16 years. The severe sentences tended to be meted out only when 
other crimes had been committed in tandem with the marital rape. In the case
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where cne Judge inposed a 16 year sentence, the offender had abducted and raped 
another unrelated wonan during the 3ane episode where the spousal rape had 
occurred. A man who held bi3 son hostage with a sawed off shotgun was sentenced

to four years. The longest’sentence meted out for a raarital rape uncomplicated

by other crimes and weapon violations was three years. The maximum possible
tern for felony spousal rape is eight year3.

IMPLICATIONS: NO FLOOD OF CASES

• F\ aa a a  analysis of these 39 cases, it i3 possible to draw seme important 
conclusions about how the criminal Justice system deal3 with th'j i33ue of 
marital rape once it i3 criminalized. They are conclusions which contribute 
directly to the debate on policy which for the la3t few years has been taking 
place in legislatures and courts.

First, there is little evidence that the courts will be 3wamped by a large 
number of marital rape complaints. Thirty, forty or oven fifty cases reaching 
the courts over a two-year period in a state of CO million people i3 a minl3cuLe
burden on the system. In the ca3e of California, the load works out, as far as
we can tell, to be approximately one cauo per year per million inhabitants. At 
that rate, most states in the country can probably expect less than a dozen 

prosecutions per year following the criminalization of spousal rape. If we ar§ 
talking about 3tates where the exemption only applies to a husband and wife 

living together, the increase in cases will be even smaller.

As to the matter of these cases being non-3erlous, the opposite would 
appear to be true. If California9s experience holds true elsewhere, the type of 
cases that will come to court will tend to be the most blatant, the most brutal 
and the mo3t heinous. i

Of course, these conclusions only apply to cases in the courts. Those
opposed to criminalizing marital rape also are concerned about the police being
inundated with a larg 1 number of frivolous complaints. From the data we have 
collected, we cannot draw any conclusions about the experience of the police-. 
However, we are skeptical that the police experience in California has been muuh 

different.

' IMPLICATION: DROPPING OF CHARGES

Clearly a large number of marital rape charges later get dropped. As i n  
the ca3e of wife abuse, where similarly large numbers of cases are dropped, 
there is controversy about why the attrition rate is so high. Police and 
prosecutors tend to blame the wives for being fickle. Advocates for battered 

women tend to blame the criminal Justice system for being insensitive.

The key problem, however, Is not In determining who is to blame but in 

improving the level of mutual cooperation between victims and the criminal 
Justice system. Where special victim assistance programs have been set up 
around the country, for example, and where prosecutors have learned more about 
the dilemma3 facing victims, this level of ccopfe.'ition ha3 increased.(a7)

If the cases noted here are any indication, women do not drop charges 
because they were -trumped up in the first place. Rather, they retract th^se 
charges after having suffered from fear, from embarassraent, or from pressure uy
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relatives. Sometimes sensitive and on-going personal contact between the 
prosecutor and the victim i 3  enough to prevent case attrition. A3 prosecutors 
recognize marital rape aa a legitimate crime and gain more experience with 

marital rape cases, we expect that their record will improve as they learn hew 
best to work with victims to insure their participation.

IMPLICATION: HIGH CONVICTION RATE

Perhaps the most impressive finding from our analysis of the California 
experience i3 that, contrary to what many opponents have claimed, marital rape 
prosecutions can be very effective indeed.

The number of convictions as a percentage of the number of ca3e3 brought in 
California w a3 actually extraordinarily high. In 64 percent of all case3 where 

a charge w a3 lodged, a conviction was obtained. In fully 89 percent of all 
cases which reached the prosecution 3tage a conviction was obtained.

Compare thi3, for example, to non-marital rape prosecutions. According to 
statistics for 1980 gathered by the California State Department of Justice, of 
3*126 cases of forcible rape where arrests were made, 1,368 or 44 percent 
resulted in a conviction. Of all forcible rape case3 reaching actual 

prosecution (2,026), the percentage resulting in conviction wa3 67 percent.(*8) 
In short, the prosecution of marital rape cases in :aliforni1 w a3 more likely to
result in success than the prosecution of non-marital rape.

This is an extremely important finding since a main concern of prosecutors
is that their time will be wasted in pursuing marital rape caae3. It is often
imagined that the prosecution of such cases will be hampered by lack of 
evidence, doubt about whether sex was forced or consensual and prejudice among 

jurors against the idea of convicting a husband on the uord of his wife. Based 

on California cases, these concerns do not 3eem to be well founded. Marital 

ra e cases, once they get to the 3taga of prosecution, do not seem to be 

extraordinarily time consuming. In three-fifth3 of the cases, the offenders 

pleaded guilty (this was true of only one-fifth of the ordinary rape case3 in 
Philadelphia), avoiding the necessity of a trial altogether. Hence the 3vstem 
actually worked very efficiently from a prosecutor's point of view.

It is significant that so many offenders pleaded guilty to the spousal rape 
charge. Defendants and their attorneys did not automatically think that it w a 3 
an easy charge to beat. Nor did prosecutors. Otherwise, they might have been 

more likely to bargain away the spousal rape charge. The prosecutors used the 
charge and they convinced the defendants to plead guilty to it. This shows that 

the charge 'of spousal rape can be an effective piece of ammunition in the 
prosecutor13 possession.

The number of guilty pleadings meant that there were rather few jury trials 
involving marital rape charges, making it harder to tell from the California 

experience how juries react to marital rape. However, there was a small amount 
of evidence. Of the nine jury trial3, ,.3eyen ended in convictior.3, showing that 
juries are not averse to bringing in a conviction against a husband, a3 some 
might have thought. Moreover, the fact that there was at least two acquittals, 

too, may relieve others of the fear that no man will ever receive a fair hearing 
in front of a jury on such a charge —  a difficult position for us to believe 

given the amount of popular a> epticism that exists about marital rape.
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New York court strikes law, convicts husband for raping wife
B y DAVID MAHGOI.ICK 

T h e New Y ork T im es 
ALBANY — N ew  Y ork’s  h ighest 

c o u rt ru le d  T h u rsd ay  th a t m arr ied  
m en m a y  be p ro sccu led  for rap in g  
th e ir  w ives.

In a 6  0 d c d s lo n ,lh e c o u r to f  appeals  
s tru c k  dow n  sec tions of the s ta te 's  pen­
a l  c o d e  th a t  g en e ra lly  ex em p t m en 
fro m  p ro se cu tion  for a d s  w ith  their 
w ives th a t  would constitu te  ra p e  o r 
sodom y if  don eb y  a  m an  w ith a  w om an 
o th e r  th a n  his wife.

T h e  dec ision  ap p a re n tly  m a rk s  the 
f i r s t l lm e lh e h ig h -s tc o u r t in a n y s la te  
h as  in v alid a te d  a n  exp lic it s ta tu to ry  
ex em p tio n  for m a r ita l  rape.

" T h e re  Is no ra tio n a l b as is  fo r d is ­
tingu ish ing  betw een  m a r ita l ra p e  and

n o n m arlta l r a p e ."  th e  co u rt held . By 
m ak in g  such  a  d istinc tion , it co n ­
tin u e d , the law  v io la ted  constitu tional 
g u a ra n te e s  o f  eq u a l p ro tection .

F o r  H r  s a m e  reaso n , th e  co u rt 
s tru c k  do vi. <* prov ision  o f th e  law  
u n d e r  w hich 'm y  ."m i could  b e  con­
v ic ted  o f  forcible ra p e . w om en 
ra re ly  co m m it r a p ^ , It held , th e re  w as 
no ju stific a tion  to e x e m p t those who do 
fro m  c rim in a l sanction.

“ T h e  m a r ita l  an d  g e n d e r  e x e m p ­
tio n s  m u st be r e a d  out o f  th e  s ta tu te s  
p roh ib iting  forcib le  r a p e  and  
so d o m y ,"  A ssocia te  Ju d g e  Sol W ach- 
t le r  w rote fo r th e  cou rt.

W ith the c o u r t 's  decision, New Y ork 
jo in s  17 o th e r  s la te s , Including New 
J e r s e y , C onnecticut an d  C a lifo rn ia ,

th a t h av e  abolished  (lie m a r ita l rap e
exem ption  iii so m eo r a li casus. In m o il ? lm p ly  consen t to su ch  an  a c t l l l r r a l lo n  
o f th o s e s tn le s .th e c h a n g e sw e rc n ia d e  |a l a n d  a b su rd ."  
th rough  le g is la tiv e  ac tion . , R a p e  had been  defined  u n d e r  New

P rev iously , a  h usband  In New  Y ork lY o rk la w a s " s c x u a lin le rc o u rs c w ith a  
could  be convic ted  o f rap in g  h is  wife fem ale  by forcib le  co m p u lsion ."  The 
only if  th e  couple w ere  legally  scpa- s ta tu te  went on . how ever, lo  specify  
ra te d  o r l iv in g a p a r t  b y c o u r t o rd e r. I th a t an y  w om an who is th e  v ic tim  o f 

)i .....................

p sy ch ic  h a r m ,"  he w ro te . "T o  e v e r-  th e  conviction  o f  M ario  L ib e ria , a  26- B ellam y, and  th e  B rooklyn d is tr ic t

A m a rr ia g e  license should not lie ! su ch  ail ac t co m m ilcd  by h e r  h usband
viewed a s  a  license fur a  h usband  lo 
forcib ly  ra p e  his w ife w ith Im punity ,"  
W achlle r w ro te  in  a  25-page opinion. 
"  A m a rr ie d  w om an h a s  the s a m e  right 
to  con tro l h e r  own body a s  docs an 
u n m arried  w om an ."

R ape " is  a  d eg rad in g , violent ac t 
w hich v io la tes th e  bodily in te g rity  of 
th e  v ic tim  and  frequently  ca u se s  s e ­
v e re , long-lasting physica l and

y ea r-o ld  B uffalo  m an  w ho w as found 
gu ilty  o fra p in g h is  w ife in front o f th e ir  
2-year-old son  In a  ho tel room  n e a rly  
four y e a rs  ago.

l ie  h ad  ap p ealed  th e  conviction, 
c la im in g  h e  w as u n fa ir ly  sing led  out 
u n d e r th e la w .lle is th e o n ly h u s b a n d ln  
th e  h ls to ry o fN ew  Y ork to b e  convic ted  
o f  ra p in g  h is  w ife. B ecause  he w as 
tech n ica lly  conside red  "u n m r. T ied "  
u n d er  the old law , th e  co u rt held , h is 

ce n tu ry  E ng land , a  lim e w hen  th e  law  conviction  need  not be d is tu rb ed  by  its  
v le w c d w o m e n n s th c p ro p c r ty o flh e ir  decision.
husbands. I t h a s  been p a r t  o f  th e  c r i-  The L ib e ria  ca se  h a d  g en e ra ted  in- 
m inal law  o f N ew  Y ork since  colonial ten se  In te res t th roughou t th e  s ta te ,  
•I®?*- • "  • /  no tab ly  a m o n g  w o m en 's  g roups.

W hile d isc a rd in g  po rtio n s o f  th e  S e v cra le lc c tc d o fn c ia ls .ln c lu d in g th e  
s ta te 's  r a p e  law . th e  c o u 't  leR  In tac t New Y o rk c lty co u n c ilp res id en l,C a ro l

Is not conside red  a  " f e m a le "  u n d e r  th e  
rap e  law . 1 .

T he m a r ita l exem ption  d a te s  to  17th- 
u ry  E ng land , a  tin 

view ed wom en a s  th e  p ro p e rty  o f  ih c ir

a tto rn e y , E lisa b e th  llo ltzm u n , had 
u rged  (he co u rt to  in v a lid a te  it.

S a ra h  W unsch o f  th e  C en ter fo r Con­
s titu tional R igh ts, w hich h ad  filed a 
friend -of-the-court b rie fo n  behalfof20  
w om en 's  o rg a n iza tio n s  seek ing  to 
abolish  th e  exem p tio n , ca lled  the r u l­
ing " a n  Im p o rta n t s te p  in th e  con ­
tinuing effort lo en d  v io lence aga inst 
w om en.”  She p re d ic ted  it w ould have 
national ram if ica tio n s

In h is  opinion, W uchtlcr look issue 
w lth a rg u m c n ts  th a t ex isting  crim in a l 
sanc tions w ere su ffic ien t to d e a l w ith 
the p rob lem  o f m u ri la l ra p e . While 
husbands could often  be c h a rg e d  with 
a ss a u lt, h e  no ted , th a t o ffense was 
g enera lly  only a m isd em ean o r.



IN THE
MARITAL EXEMPTION FOR RAPE, SODOMY 

UNCONSTITUTIONAL, NEW YORK HOLDS
Court applies statu tes in gender-neutral.
m arriage-nelural fashion.

The m arital and gender exceptions contained in New 
York's forcible rape statu te  deny unm arried males equal 
protection o f the laws, the New York Court of Appeals 
decides. But this conclusion will help no rape defendant, 
w hether married or unm arried, m ale or female; the 
court's solution to the constitutional problem is to strike 
the offending provisions and enforce the rest of the 
statu te . (People v. Liberia, 12 /20 /S 4)

T here is no rational basis for distinguishing m arital 
from non-marital rape, c* rape com m itted by males upon 
females from the rape of males by females, the court 
rules. The traditional notion that a m arried woman has 
given irrevocable implied consent to sexual intercourse 
with her husband cannot justify the m arital exemption, 
the court stresses; rape is not a sex act but a degrading, 
violent assault to which a victim does not consent. To the 
argum ent that a female physically cannot rape a man, 
the court points to the statutory definition o f “ sexual 
intercourse" as “any penetration, however slight." This 
degree of contact, the court determ ines, can be achieved 
without male arousal, and, therefore, without consent. 
The m arital exemption is also elim inated from the sod­
omy statu te , which was already drawn in gender-neutral 
terms.

Digest o f Opinion: The defendant. Mario Liberta, while 
living apart from his wife Denise pursuant *o a Family Court 
protection order, forcibly raped and sodot. ized her in the 
presence of their 2'/t*year-old son. Under the temporary order 
of protection issued to the wife some two years after the 
defendant began beating her, the defendant was to move out 
and remain away from the family home, and stay away from 
Denise. The defendant was convicted of first-degree rape and 
first-degree sodomy.

/T est/ Section 130.35 of the Penal Law provides in relevant 
part that "A male is guilty of rape in the first degree when he 
engages in sexual intercourse with a female • • * by forcible 
compulsion." "Female," for purposes of the rape statute, is 
defined as "any female person not married to the actor" (Penal 
Law 130.00. subd 4). Section 130.50 of the Penal Law provides 
in relevant part that “a person is guilty of sodomy in the first 
degree when he engages in deviate sexual intercourse with 
another person • * • by forcible compulson." "Deviate sexual 
intercourse" is defined as "sexual conduct between persons not 
married to each other consisting of contact between the penis 
and the anus, the mouth and penis, or the mouth and the 
vulva" (Penal Law 130.00. subd 2). Thus, due to the "not 
married" language in the definitions of "female” and "deviate 
sexual intercourse," there is a “marital exemplic- ” for both 
forcible rape and forcible sodomy. The marital exemption

Court Opinions 
Legislative Activities 

Reports arc' Proposals 
U.S. Supreme Court Proceedings

COURTS
itself, however, has certain exceptions. For purposes of the rape 
and sodomy atulcs, a husband and wife are considered to be 
"not marrit-u ' if at the time of the sexual assault they "are 
jiving '  tart • • •  pursuant lo a valid and effective (i) order 
issue.. /  a court of competent jurisdiction which by its terms 
or in effect requires such living apart, or (ii) decree or 
judgment of separation, or (iii) written agreement of separa­
tion • • *" (Penal Law 130.00, subd 4). /End ext/

The defendant asserts on this appeal that the temporary 
order of protection is not the type of order that enables a court 
to treat him and Denise as “not married" and that thus he is 
within the marital exemption. Also, he contends that both 
statutes violate equal protection because they burden some, but 
not all males, and lha'. the rape statute also violates equal 
protection by burdening only men. and not women.

The defendant's first argument is undermined by a legisla­
tive memorandum, submitted with the original version of the 
1978 amendment, that took an expansive view of the "not 
married” provision. Also, the plain language of the statute 
indicates thr an order of protection is within the meaning of 
an order "which by its terms or in its effect requires (the 
spouses to live) apart." This language would be virtually 
meaningless if it did not encompass an order of protection, as 
the statute separately provides for the other obvious situation 
where a court order would require spouses lo live..apart. 
Accordingly, the defendant was properly found to have been 
statutorily "not married” to Denise at the timc-of the tape.

We turn now to the defendant's constitutional challenges.
/Text/ Prrscntly, over forty slates still retain some form i f  

marital exemption for rape. * ' *  Where a statute draws o 
distinction based upon marital status, the classification must 
be reasonable and must be based upon "some ground of 
difference that rationally explains the different treatment 
• 1 *" (Eisenstadt v. Baird. 405 U.S. 437, 447 [1972]) * • *.

We find that there is no rational basis f ir  distinguishing 
between marital rape and non-marital rape. The various 
rationales which have been asserted in defense of the exemp­
tion arc either based upon archaic notions about the consent 
and property rights incident to marriage or are simply unable 
to withstand even the slightest scrutiny. We therefore declare 
the marital exemption for.rape in the New York statute to be 
unconstitutional.

Lord Hale’s notion of an irrevocable implied consent by a 
married woman to sexual intercourse has been cited most 
frequently in support of the marital exemption * Any 
argument based on a supposed consent, ’.owever. is untenable. 
Rape is not simply a sexual act to wh'fh one party does not 
consent. Rather, it is a degrading, violent act which '  iolates the 
bodily integrity of the victim and frequently causes severe, 
long-lasting physical and psychic harm * * *. To ever imply 
consent to such an act is irrational and absurd. * * * A married 
woman has the same right to control her own body as does an 
unmarried woman • * *. If a.husband feels “aggrieved" by his-; 
wife's refusal to engage in sexual intercourse, he should seek’ 
relief in the courts governing domestic relations, not in "violent 
or forceful self-help” * * ' .

The other traditional justifications for the marital exemption 
were the common law doctrines that a woman was the property 
of her husband and that the legal existence of the woman was 
"incorporated and consolidated into that of the husband" (1 
Blackstone, Commentaries on the Laws of England. 430 [1966
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,j | • • • ,  Both these doctrines, of course, have long been 
rejected in this -.tatc. /Entl rext/

\to re  recent rationales advanced in support of the marital 
exemption includes marital privacy and promotion of reconcili­
ation of the spouses. There is. however, no rational relation 
between allowing a husband to forcibly rape his wife and these 
interests. The right to privacy protects consensual acts, not 
violent sexual assaults. Just as a husband rm not invoke a right 
of marital privacy to escape liability fo. . ,..g his wife, he
cannot justifiably rape his wife under the guise of a right to 
privacy. As for reconciliation, if the marriage has already 
reached the point where inte lu rsc  is accomplished by violent 
assault it is doubtful that there is anything left to reconcile. 
This is particularly true if the wife is willing to bring criminal 
charges against her husband.

Another rationale is that marital rape would be difficult to 
prove and lead to fabricated complaints by vindictive wives. 
Proving lack of consent to sexual intercourse, however is often 
the most difficult part of any rape prosecution, particularly 
when the rapist and victim have had a prior relationship. 
Similarly, the likelihood that married women will fabricate 
complaints would seem to be no greater than the possibility of 
unmarried women doing so. The criminal justice system is 
presumed to be capable of handling false complaints.

The final argument in defense of the marital exemption is 
that marital rape is net as serious an offense as other rapes and 
is adequately dealt_with.under other criminal statutes, such as 
the assault statutes, which provide for less severe punisf.t tent. 
The fact that rape statutes exist, however, is a recognition that 
the harm caused by a forcible rape is different and more severe 
than the harm caused by ordinary assault, which is generally a 
misdemeanor unless the victim suffers serious bodily injury or 
a deadly or dangerous weapon is used. There is no evidence to 
support the argument that marital rape has less severe conse­
quences than other rape. On the contrary, numerous studies 
have shown that marital rape is frequently violent and has 
more severe, traumatic effects on the victim than other rape. 
See. e.g.. D. Russell, Rape in Marriage, 190-199.

Among the recent decisions in this county, only one court 
has concluded that there is a ra',...'na! basis for the marital 
exemption. See People v. Brown, 632 P2d 1025, 7 FLR 2791 
(Colo 1981).

Presently New York is one of only ten jurisdictions that does 
not have a gender-neutral statute for forcible rape. A statute 
which treats males and females differently violates equal pro­
tection unless the classification is substantially related to the 
achievement of an important governmental objective. Caban v. 
Mohammed. 441 U.S. 380, 388 (1979).

The state first argues that it may constitutionally differenti­
ate between forcible rapes of females and males because only 
females can become pregnant. This rationale has been accept­
ed by this court and the U.S. Supreme Court in upholding 
statutory rape statutes directed at males alone. There is no 
evidence, however, that preventing pregnancies is a primary 
purpose of the statute fobidding forcible rape, nor does such a 
purpose seem likely. The very language of the statute shows 
that its overriding purpose is to protect a womao from an 
unwanted, often violent intrusion of her body.

The state further claims that the discrimination is justified 
by the "probability of meo'cal. sociological, and psychological 
problems unique" to females. This is an archaic generalization 
grounded in long-standing stereotypical notions that simply 
cannot serve as a legitimate rationale for a penal statute.

Finally, the state suggests that a gender-neutral rape law is 
unnecessary because a woman either cannot actually t. oe a 
man or. if she can. such attacks 2r'. extremely rare. The 
argument is premised on the- notion that a man can only 
engage in sexual intercourse if aroused, and if lie is a roused. 
then he is consenting. But "sexual intercourse occurs upon any 
penetration, however slight." Penal Law 130.00. This degree of 
contact can be achieved without a male being aroused and thus 
without his consent. Nor can the rarity of such attacks support 
gerdcr discrimination. Otherwise, females would be exempt 
from many serious offenses that they rarely commit. Accord­
ingly. we hold that § 130.35 violates the Equal Protection 
Clause because it exempts females from criminal liability for 
torciblc rape.

/Text/ When a statute is constitutionally defective because 
of undcrir.elusion. a court may cither strike the statute, and 
thus make it applicable to nobody, or extend the coverage of 
the statute to those formerly excluded. • • •

This court's task is to discern what course the Legislature 
would have chosen to follow if it had foreseen our conclusions 
as to undcrinclusivcncss. * * *

The inevitable conclusion is that the Legislature would 
prefer to eliminate the exemptions and thereby preserve the 
statutes. Accordingly we choose the remedy of striking the 
marital exemption from Penal Law 130.35 and Penal Law 
130.50 and the gender exemption from Penal Law 130.35. so 
that it is now the law of this state that any person who engages 
in sexual intercourse or deviate sexual intercourse with any 
other person by forcible compulsion is guilty of either rape in 
the first degree or sodomy in the first degree. Because the 
statutes under which the defendant was convicted ate not being 
struck down, his conviction is affirmed. / End Text/ — 
Wachtler. J.
(People v. Liberta; NY CtApp, 12/20/84)

A salaried physician does not have goodwill th a t can  
be divided upon divorce, the W ashington S uprem e C o u rt 
holds. The goodwill o f a professional is separa te  from his 
earning capacity and is a product of his practice before 
the public, the court says, so a  physician who does not 
practice cannot have goodwill. T he court also decides 
that a trial court must disclose the factors and m ethods 
used to determ ine goodwill, and  it explains five com m on­
ly accepted methods. (In  re  H all, 1 2 /1 3 /8 4 )

Digest o f Opinion: At the lime of trial. Phillip, age 41, had a 
good reputation in the community as a consulting cardiologist. 
His average gross yearly earnings in the three years -receding 
trial were S52.4I2. Judith, age 40. was an untenurec professor 
at the University of Washington with no expectation of tenure 
in the foreseeable future. Her average gross yearly earnings 
were S32.750 in the three years preceding trial. She testified 
that her decision to pursue an academic career was attribut­
able primarily to the need for a flexible schedule to care for the 
Halls’ children. Although she is widely published and enjoys a 
reputation as one of the 10 top physicians in the nation in the 
field of pediatric geneti.s, there are few, if any, medical career 
opportunities outside academia, especially in the Seattle area. 
Numerous medical schools across the nation have offered her 
employment with salaries up to S60.000.

Evaluation of professior ' goodwill is a troublesome issue. 
Since 1976, professional goodvrill has been ecognized in 
Washington as property of an inC< ngible nature subject to, 
division in a marriage dissolution.. In 1979. reviewing th/e 
decisions of other courts, this courv noted that a n,amber of 
states had refused, in a divorce proceeding, to assign a value to 
goodwill of a professional practice, but recognized it as a 
marital asset. In In re Fleege, 5P8 P2d 1136 (I97S'). we held 
that although professional goodwill is not readily sttlabie, the 
important consideration is not whether the goodwill of the 
practice could be sold without the personal services of the 
professional but whether it has value to him. !n Fleege. this 
court set out the factors for valuing goodwill: rne practitioner's 
age: health: past demonstrated earning power: and professional 
reputation in the community as to his judgment, skill, knowl­
edge and his comparative professional success. These have 
become known as the Fleege factors. Two areas surrounding 
these factors must be clarified: ( I1 :!ie first step in evaluation 
under the Reece factors is ;he determination of the existence 
of goodwill; (2) several accounting or appraisal methods may 
be used by the trial court in conjunction with these factors.

SALARIED DOCTORS LACK 
DIVISIBLE GOODWILL

•ourt m ust d isclose fa c to rs  a n d  rneth- 
c  tsed to determ ine goodw ill; fa c to rs  
listed.

11 FLR 1120 OM8-7922/&5/SOO SO 1-15-35



t  V S V  C O U R T S  D E C L A R E  M A R IT A L  R A P E  A C R IM E  
IN  N E W  Y O R K , F L O R ID A  A N D  V IR G IN IA

by M onica R icke n b erg , Le ga l Intern, N C O W F L  
and Jo a n n e  Sch u lm an , Staff Attorney, N C O W F L

Rape i'/i widely recognized as a serious fe lo n y - 
second in seriousness to murder in most states. How­
ever, o::ie particular kind of rape— marita l rape— lias 
been treated very differently. As o f January 1984, the 
rape laws of 28 states still provide an express marital 
rape exemption; only eight states have entirely aban­
doned the exemption.1 The courts, however, have been 
more responsive. I r 1981, courts in New Jersey,- Mass­
achusetts,-1 and Florida4 refused to apply the alleged 
"common law” marital rape exemption to their rape 
laws and held that husbands were r ot immune from ' 
prosecution for the rape of their wives. In 1988 and 
1984, three more courts rejected the exemption, Peo­
ple v. DeSlefano*Slatev. Rider," Weishau.pt v. V in ji- 
n iu . l These cases form a substantial and unanimous ' 
body o f case law whic h recognizes tha t a husband's * 
forcing sexual intercourse upon his wife is rape.

People v. De S le fano

People v. De Slefano is the first case in the cou»:»ry 
to examine the constitutionality o f an express statu­
tory marital rape exemption." Although De Slefano is a 
lower court decision, it is a landmark case tha lays 
tlu* groundwork for future constitutional challenges to 
the' marital rape exemption. In reaching its decision 
tha t New York’s marital rape exemption violates the 

f  equal protection rights of married women, the court 
^  examined and rejected the trad itiona l justifications 

fo r the exemption in clear powerful anguage, going 
further than any previous case in po.nting out the 
absurdity and inherent sexism of the exemption and 
the arguments used to defend it.
The defendant was alleged to have entered the resi­

dence in violation of an Order o f Protection and, at 
knifepoint, raped his wife. Defendant moved to dismiss 
the rape indictment, and it is upon this pre-trial 
motion that the case was decided.
Because the spouses were living apart at the time of 

the attack and the victim-wife had obtained an Order 
o f Protection, the husband was considered “not mar­
ried" under New York’s spousal exemption." The 
defendant claimed that his equal protection rights 
were violated because New York law deprived him of 
the right to unconsented sexual intercourse with his 
wife, a right th<? law grants to other husbands. 
Defendant also claimed that New York’s rape law vio­
lated his due process rights by failing to notify him 
that he was not allowed to engage in nonconsensua’ 
sexual intercourse with his estranged wife and that 
such action could result, in a rape charge.
The court examined the traditional justifications for 

the marital rape exemption, and determined that 
none constituted a governmental interest sufficient to 
meet any of the three tests associated w ith equal pro- 

(  ’ ection analysis (rational basis, middle tie r and strict 
scrutiny).
The court examinee the origins o f the marital rape

exemption. The court found that Hale's Doctrine1" was 
not judicial authority and thus "should not have been 
considered a binding and definitive statement o f the 
common la w De Slefano at 510.
The court h**Ul invalid the im plied consent" argu­

ment, that upon marriage a woman irrevoc.-tb’y con­
sents to sexual intercourse with her husband and 
relinquishes the right to say “no" in any and all situa­
tions. The court relied on the recognized constitutional 
right o f a woman to have an abortion and use birth 

• control without her husband's approval. The court 
found that the “logical extension" o f those rights is 
that a woman has the right to refuse the physical act 
that leads to pregnancy, and that a woman's right “to 
individual autonomy and to control procreation are 
but part of the more comprehensive right, to bodily 

, integrity." De Slefano, at 513-514.
The argument that a wife is the property o f her hus­

band was dismissed by the court as having 'no valid- * 
ity" in the United States. De Slefano, at 5 1 The court 
rejected the related theory that, upon marriage, hus­
band and wife become one legal entity >nd that a man 
cannot therefore be guilty o f raping himseit. The court 
noted that wives’ separate legal identity was estab­
lished as long ago as 1848 by the "Married Women's 
Act." '
The "ou rt addressed the argument that the aban­

donment of the marital rape exemption would cause 
insurmountable evidentiary problems and invite fabri­
cated complaints of marita l rape. The court v»ted that 
lack o f consent is the most difficu lt element to prove 
in all rape cases, not merely interspousal rape cases. 
Further, fabricated complaints of marital rape would 
be unlikely given the stigma society attaches to rape • 
victims. The court also pointed out that false reports * 
o f other crimes occur, but “(o)nly in marital rape do 
we remove an entire class o f potential victims from the , 
protection of the law in order to protect some abstract 
possibility of a false claim tha t the crim inal justice sys­
tem is unable to deal with appropriately.' " De Slefano, 
at 515.
The court dismissed as “ludicrous" the argument 

that the prosecution o f husbands for raping I heir 
wives would impede reconciliation of marriages. De 
Slefano, at 515. The court rejected the argument that 
other remedies are available to the victim of inters­
pousal rape, pointing out tha t in the case before the 
court the victim had already obtained an Order o f r . 
Protection and was nevertheless raped at knifepoint.
Finding that there was no governments interest or 

basis for the marital rape exemption so as to jus tify 
treating victims of marital rape differently from all 
other rape victims, the court struck down Nov York’s 
statutory marital rape exemption as violai i«.e :>f the 
equal protection clauses o f the state and feueral con­
stitutions. The court disposed of defendant-

(c u n t'd . on p. A)



C H IL D  S U T P O R T  E N F O R C E M E N T  A M E N D M E N T S
( r n ii l7/. fro m  p . J )

(Ih'm* sm ites . Consequently, programs should now be 
more responsive to non-AFDC families. However, there 
i" still a cap on federal reimbursement o f non-AFDC 

(  .'S . so that some IV-D offices may still resist offering
services.

Publicizing Availability o f Services

States must publish information about the availabil­
ity of enforcement services, so that the public will be 
belter informed concerning use of the state's office of 
child support. Also, states may provide payment track­
ing for anyone who requests it at a fee no greater than 
525.

AFDC Families

Several provisions will benefit welfare families who 
have assigned their child support to the state. When a 
family leaves the welfare rolls as a result o f child sup­
port collection, it will be entitled to a four month 
extension of medicaid eligibility, and to continued use 
of enforcement services. Annual notice of the child 
support collected must be given to each AFDC family.
The Deficit Reduction Act (P.L 98-369) passed ear­

lier this year provides that 550 of child support col­
lected per month can be kept by families applying for 
or receiving AFDC without any concomitant deduction 
from their AFDC grant. Although child support collec­
tion decreases food stamp eligibility by an amount 
depending on income, there will still be a net benefit. 
The effective date is October 1, 1984.

C. Other Provisions

Other significant provisions of the 1984 Amend­
ments include the establishment of broadly represen­
tative Child Support Commissions in each state by 
December 1, 1984 to study child support systems and 
to report by October 1, 1985; creation o f special fed­
eral funds for grants to promote interstate collections; 
and incentive payments to the states fo r interstate 
collections.
It Ls important for child support advocates to moni­

tor the IV-D Agencies and participate on Commissions, 
in order to help make these Amendments effective for 
poor women and children. ■

A more detailed summary of the Child Support 
Enforcement Amendments and a copy o f the Amend­
ments are available from NCOWFL for S3.00 to cover 
the costs of copying and postage.

 -----------

MARITAL RAPE A CRIME IN NEW YORK, FLORIDA,
A N D  V IR G IN IA
(n u ll ’d , fro m  p. 3 )

husband's other constitutional claims in holding that 
the Order of Protection which directed the defendant- 
/  -shand to stay away from his estranged wife and to

rain from violence toward her constituted sufficient 
notice that he could be charged with rape. Further­
more, the court held that no specific notice was neces­

sary since the defendant never had a rig it to engage 
in forced sexual intercourse with his wife

Slate v. R ider
On April 17, 1984, the Florida Court oflppeals 

Third District held in Stale v. Rider that Horida's sex­
ual battery statute.,which contains no express spousal 
exemption, does not incorporate a “common law" 
exemption.
The Rider case involved spouses who \*re living 

together as husband and wife at the timewf the rape. 
No divorce or separation proceedings bad been 
initiated, and no temporary restraining «rier or sepa­
ration agreement existed.Defendant m on l to dismiss 
the- sexual battery charges on the basis ofa common 
law interspousal rape exemption. The triiLcourt 
granted defendant’s motion on the basis that no objec­
tive manifestation of the wife's withdrawmconsent to 
sexual intercourse with her husband exist'd, such as 
legal or physical separation of the parties.The State 
appealed the dismissal and the Court ofippea ls re­
versed and remanded for prosecution.

Rider is the second Florida case to addcess-the mar­
ital rape exemption. In die 1981 —  se of Kttrida v. 
Smith,'1 the Fifth District held that no "canmon law" 
exemption exists in Florida. Smith involvnl spouses 
who were living apart u the time of the aSeged attack. 
Although the Smith court explicitly stated that its 
decision was based on a finding that no amnion law 
spousal exemption exists in Florida (norvu the theory 
that the victim-wife had revoked her *iras.’ ed consent" 
by obtaining a restraining order and fili:* o ra  
divorce), it was nevertheless unclear w iM ?r future 
courts would lim it Smith to separated sf hx es only. 
The Court of AppeaLs in its decision in Rder adopted 
a broad interpretation <A Smith, refusingto distin­
guish between spouses living together an itliose living 
apart, for purposes of eliminating the marital rape 
exemp'ion. Rider joins a 1981 Massachusetts case, 
Cummuiu'ealth u Chretien, 12 in expresslyholding that 
no “common law" marital exemption extss even in the 
case of cohabitating spouses.
As in De Stefano, the Rider court found that Sir 

Matthew Hale's “single statement, which stands alone, 
naked of citation to any authority judicial or other­
wise," provides no reasonable basis for the exemption, 
Rider at 887. The court held that no comnon-law 
spousal exemption had ever been adopted in Florida. 
The court hypothesized that even ifsuchan exemp 
tion had at r ne time existed in Florida, tie repeal of 
Florida's rape law and its replacement woh a “sexual 
battery" statute would have abolished theexemption 
by “abrogat(ing) any common-law assumptions con­
cerning the crime of rape." Rider at 888.
The court found that “even if we were® assume 

that a common law implied consent intespousal 
exception once existed and still exists. . . i t does not 
follow...that such consent can never be vothdrawn . . 
Rider at 888. The court found that sinceaspouse may 
terminate themarriage contract, she m® terminate a 
“term" o f the contract, consent to sexualintercourse. 
The court noted that the husband's rcmttly fo r this 
"breach of contract" is in court, not in vidence against

(bunt'd, on p. 5)
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MARITAL RAPE A CRIME IN NEW YORK, FLORIDA.
AND VIRGINIA 
(am l' i l. J rn in  />.

Iiis wife:*Finally, in refusing to adopt a common law 
exemption, the court noted that when the validity of a 
-unman law doctrine is extremely dubious the court 

V >' ta l<e into account societal changes in determining 
whether to apply the doctrine.
The two Florida cases are the fust in the country to 

expressly find that a common law spousal exemption 
was never adopted in their state. While the landmark 
cases of Commonwealth, v. Chretien and State o f New 
Jersey v. Sm ith11 severely criticized the Hale Doctrine, 
they assumed that it was part o f the common law. 
Thus, the Florida cases are extremely significant in 
states which have no express statutory exemption, for 
they suggest that when courts of such states adjudi­
cate marital rape cases they are not confronted with a 
choice o f applying or abolishing a legitimate common 
law doctine, but rather of whether or not to adopt an 
antiquated doctrine o f dubious origins, one which is 
incompatible with 20th century legal and societal con­
cepts o f marriage and women’s at tonomy.

Weishaupt a V irg in ia
Weishaupt v. V irg in ia , involves a rape statute 

which, like Florida’s, contains no express spousal 
exemption. The Virginia Supreme Court held that a 
“common law" marital rape exemption does not apply 
when there has been a de facto end to the marriage. 
The court refused to decide whether a “common law" 
exemption should be abandoned altogether, lim iting

<ts holding to the particular facts of the case before it.In Weishaupt, the victim-wife had been living apart 
rom her husband and had not engaged in sexual 
intercourse with him for almost a year prio r to the 
attack. She had not filed for or obtained a divorce, 
order of protection or separation agreement. However, 
she had consulted a lawyer regarding a divorce and 
was advised to wait until she had been separated for 
one year before initiating divorce proceedings. 
Defendant-husband’s motion to dismiss the rape 
indictment on the basis o f a common law marita l rape 
exemption was rejected by the tria l court. Defendant 
was tried before a ju ry and convicted of attempted 
rape. The Virginia Supreme Court affirmed the convic­
tion, holding that a common law exemption did not 
apply where, as in the instant case, the victim-wife had 
clearly manifested her intent to end the marriage.
The Weishaupt court examined the history o f the 

“common law" exemption and determined that Hale’s 
absolute" exemption is not and never was English 
common law. The court found that under English 
common law a wife could revoke her implied consent 
to sexual intercourse with her husband by obtaining a 
court order o f separation. The Court found that a 
written separation agreement entered by both parties 
constituted a revocation o f the wife’s “implied con­
sent," although living apart from one’s husband and 
having filed for, but not having obtained, a divorce did 
not.
Thus, under the Weisha\pt court’s understanding of 

^ in e  English common low, he defendant in the instant 
case could not be guilty of raping his wife. However,

the court found thatbi ch Virginia statutory law and 
case law empower courts “to adopt from English 
common law those principles that fit our way o f life 
and reject those which do not." Weishaupt, at 12. It 
found that Virginiacsses “suggest that ifa woman’s 
independent control over her property is protected by 
law, then her independent control over her physical 
person should likewise be protected." Weishaupt, at 
14.
The court also found that an absolutemarital rape 

exemption is inconsistent with Virginia'sno-fuult 
divorce law which requires spouses to live apart for a 
specified time without cohabitation before obtaining a 
no-fault divorce. Since the law contemplates a volun­
tary withdrawal by either spouse from the marital 
relationship, it “embedies a legislative endorsement of 
a woman’s unilateral right to withdraw an implied 
consent to marital sex." Weishaupt. at IS. Since a wife 
has a statutory right to make a-de facto,w ithdrawal.... 
from the marriage contract, it would be irrational to 
forbid her from revoling a "term" o f the contract, con­
sent to sexual intercourse.
The court deemed "absurd” defendant-husband’s 

contention that abandonment of the marital rape 
exemption would bedisruptive to marriages. "(1 Jt is 
hard to imagine how charging a husband with the vio­
lent crime of rape can be more disruptive o f marriage 
than the violent actitself.” Weishaupt, p. 19.
The Weishaupt court refused to address the argu­

ment that a marital rape exemption should be aban­
doned altogether, and thus left open thequcstiou o f 
whether an exemption would apply if the spouses 
were cohabiting at the time of the rape.
While Weishaupt dues not go as far as De Slefano or 

Rider, the majority opinion does reject the application 
o f the exemption where there has been a de facto end 
to the marriage; it does not require the victim to have 
obtained or filed fora divorce, separation or order o f 
protection. Thus, Weishaupt Is an important ctep in • 
the right direction.

Conclusion
There has been significant progress in the courts in 

abolishing the marital rape exemption. De Slefano, 
Rider and Weishaupt offer n basis to hope that courts 
w ill no longer condone rape.
Both the De Slefano and Weishaupt courts scorn­

fu lly reject the argument that marital rape prosecu­
tions will injure marriages by preventingreconcilia- 
tion. As the Weishaxpl court pointed out, it is the 
husband's violence,not society's recognition and pun­
ishment of that violence, which Is destructive to mar­
riage. Weishaupt, at 19.

DeStefano, Weishaupt and Rider recognize that it is 
time that rape laws he employed to protect women's 
autonomy, a

The next issue ofthe Women's Advocate w ill present 
an update on state statutory changes in the last three 
years. For state-by-state summary o f the exemption in 
crim inal statutes see NCOWFL’s M arita l Rape Exemp­
tion Packet Price $100 fo r  copying and postage.

(coni'cL on p. 6)
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rape o f  their wives. New York Penal Law 13n.(XH4) defines ‘ not 
married* as spouses who are living apart pursuant to *(i> order 
issued by a court o f competent jurisdiction which hy its terms ur 
in its effect requires such living apart, or  (ii) decrcce or judg­
ment o f  separation, or (iii) written agreement of separation. . .  
which contains provisions specifically indicating that the actor 
may be guilty o f the commission o f  u crime for engaging in con­
duct which constitutes an ofTense prescribed by thb article 
against and without the consent o f  the female.*

* New York Penal Law 9 i30 .00(4 )(b )(i); see note S,supm.
*|T|he husband cannut lie >*itilty o f rape committed by himself 
u|mn his lawful wife, for by their mutual matrimonial consent 
and contract the wife hath given up herself in thb kind untu her 
husband, which site cannot retract. . .  |I]n marriage site hath 
given up her body to her husband.. . . ”  1 Hale. /Tens itf'lhe 
Crown 628-29 ( ITDfi). Tltis suitement, known as Hales Doctrine, 
first appeared in a treatise (not a case) written hy Lord Mat­
thew Hale, a 17th century English jurist. Lord Hale provided no 
supporting authority for his statement, and thb lack o f author­
ity was subsequently criticized hy several English justices.

, 11 See footnote 4, supra 
|: See footnote supra 
11 See footnote 2, supra ■
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FOOTNOTES FOR MARITAL RAPE A CRIME
(c tn tl'A . J 'm m  j; 5 )

FOOTNOTES

1 Set* NCOWFL's Mo vital lin/w £t vniption Packet which includes 
a stale-hy-state summary o f the exemptiun in criminal statutes. 
Price: 39.00.

- .Stair v. Smith. 426 A.2d 38 (NJ. 1081); Slate i t  Murrisun. 426 
A.2d 47 (NJ. 1081),

1 Cuinimmir, tilth n Chretien, 417 N.E.2(I 1203 (Mass. 1081).
1 State n Smith, 401 So.2D 1126 (Fla. Ct. App. 5th DisL 1081).
• 467 N.Y.S.2U 506,121 Mbc.2d 113 (1983), Clearinghouse No. 

36,388.
“ 449 S o .!)():) (1984), Clearinghouse No. 36,890.
■ 315 SE2d 847 (1984), Clearingliouse No. 36.889.
’  New York Penal Law Section 130.00(4). New York's marital rape 

exemption is "partial* Under certain circumstances spouses are 
defined as "not married* for purposes o f  the exemption, and 
therefore certain husbands are not granted immunity for the
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Rideout bedhme a !dftfcriflc!al\: 1 amb** andj' 
charged Her husbnndjwilh rapingjher In their',*. , 
bedroom, more ?.nd mbre slates 'are making! 
  '*• ■"' -*•- “ ■ *)tce their to lV e rin tb '1
sex.

Experts'disagree; thoti^h, ^jVe? the 'e^ec- 
tlveness of the laws and whether the nation- \ \ 
i-lly publicized Rideout!trial helped or hu rt '. 
tvt forts to pass m arltal-rape legislation. v ■

A Miami man was found guilty last month v, 
of raping his wife, buUconVlcHons have been 
relatively scarce nationwide. V .?’{\v‘I [;'•.

Supporters of.marljal-rajpejilaws dhnijjlalh ft!1;; 
police and prosecutors ofe not;takirig advan- ,Y,’s 
tage of the new pe'ri&ltlbslirOpporientg argueJ.V 
that other legal remedies,are sufficient,vandX 
that juries are reluctanMo send a hushnnd fhtP. 
prison for 20 yeard';6ill3rDrafid:hlm,f£ 
a rapist’. . . -

Greta Rldeduli wa’̂ i jVthq^.flrst' w ' l .. 
charge a husband.witn.tape>while they. tyerai'f '• 
married and'.living together. John Rideout 
was acquitted in Salem,.Ore., but the couple . 
later divorced and RideoUt’ pleaded guilty,to '.<• 
subsequently forcln" * • • * > * « * • • • Ul" ’ -**f ,! 
wife’s apartment.: .

“ Those were the darkl:'agd§'!befofe’ Gtfetai^K 
tfecame a sacrif* hi laribjf [‘Splql.L&urfl 
who founded the iJatlonal'Clearlrighouse ‘'onp. ■ 
Marital1 Rapd In' Berkeley, Callf/k;.and .took•£'& 
her last name to signify the^'anohynilty,’ ’ ofMy 
women throughout history. " •!' 1X&'yA-LL jLil!.

v -  Oregon’ was* the third • fitate^lpl 'hllo.w;|/; 
'prosecution ,o! .husbhndiVfor,1 raping *t|ielrvf . 
iwlv^s. Husbar',,5 now can be riroseeiil^d In 2n'i'l‘
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■that juries are reluctant to send a husband to v 
prison for 20 years;.and brand'him forever as 4  
a rapist. ,

' Greta Hideout 'was%the first" woman' to’:':: 
charge a husband with rape while they were-I ■ 
married and Tiving together. John Rideout •’ 
was acquitted in Salem,.Ore., but the couple 
later divorced and Hideout' pleaded guilty lo  
subsequently forcing his ‘way- into .his ex- ~- 
wife's apartment."*.

’ “ Those were the dark',ages before’ Greta 
became a sacrificial lamb,'” - said Laura X ,.' 
who founded the National • Clearinghouse-on' 
Marital Rape in'Berkeley, Calif.,'.and took r_ 
her. last name to signify the “ anonymity" o f;
women throughout hlctnrv - ;

"(Jregon was " the third state- to allow •• ;• 
prosecution of Husbands for raping thei: :’ 
wives. Husbands now can be prosecuted in 20 '. 
states and the District of Columbia, accord­
ing to the clearinghouse.

In another 26 states, including Pennsyl- 1 
vania, New York, Ohio and Michigan, prose- 

„ cution is possible only i f  the man and woman 
are living apart or have filed for separation' 
or divorce. Four states, A ’ abama, South 
Dakota, Vermont and West Virginia, do not 
recognize marital rape as a crime.
. Pennsylvania’s legislature is considering a - 

measure to toughen its law to apply when 
husbands and wives live together. The bill, 
which has-twice failed to gain approval, has 
passed the state House , and is. awaiting 
action in the Senate,, although .it will die • 
unlers it coihes up for  a vote s o o n . ' ■* “ .

Carol Coady, a' lobbyist pushing for pas­
sage of the bill, said part o f the battle has 

-b een  - getting across^ the; idea th at rape'does—  
not have to be by a stranger, - t -

"The act of rape'is. never sex; it’s always 
an a t  of violence," she said. “ It doesn’t 
matter that the man has the title of husband 
— rape is rape. That’s hard to convince some 
legislators." ■ ■

Marital rape carries u special mental 
trauma for women, she- said. ' "  ....

"When you are raped by a stranger, you _ 
have to live with the m em ory," she said. 
“ When you are raped by your husband, you 
have to live with the rapist.”  ./.-. > ; ■

David Finkelhor, associate director of the 
Family Violence Research Program at the 
University, c f  New Hampshire, said the.- 
mental damage can be profound. ‘  *

“ It stems in part from betrayal: a woman 
.thought this man she married was going to 
love and protect her and . have her best • 
interests at heart,”  he said. “ She trusted him 
in a very intimate way, and hij violated that 
trust." ' V "

Finkelhor estimates as many as 10 percent 
to 14 percent of all married .women are 
victims of marital rape, based on studies in • 
Boston and San Francisco. And he says that 
of 50 women he stv’died who had been raped 
by their husbands, almost half suffered 
battering rapes.

"One o f  the misconceptions about’ maiital 
rape is that people imagine it’s a marital tiff:
He wants to have sex, she doesniL he wins,’

lotTof

V i J V ' f c i

L
Finkelhor said. “ In fact, in a

/  '*.•*" *- ■" *w .
marital

rapes, it’s heavy duty stuff — knives 
guns and blackjacks and bruises and injuries 
and terror."

One victim said her husband started to 
assault her a year after they were married 
and the beatings continued for years, culmi­
nating in a rape in front o f their 2-year-old 
son. ‘  •

"H e beat me up fcr  a half hour for 
burning the eggs," she said. "H e ripped off 
my pajrmas in one pull, beat me up and told 
me if I didn't do what he said, he was going 
to kill me ai d kill my son.”

She said hr; raped her 12 more times in the 
six -weeks before she 'moved out. They 
eventually divorced, and "it took me a long 
time to get Oi'er it. I had a hard time for a 
while trustipg guys.”

Finkelhor said the brutality makes it 
possible to obtain convictions in many cases, 
despite opponents’ claims that juries are 
reluctant to take one side’.s word over 
another.

Finkelhor studied 39 cases in California 
over a two-year period, and while about one- 
fourth of the cases were dropped, the convir

O ! * » ; » *  f



tion rate was 87 percent f o r ' the ones that 
were prosecuted, higher than for other rape 

j charges. .  • . >  <
; Coady- said many times the husband-will ’ 
admit he assaulted his wife,, "but hisdefense. 
is, ‘She is my wife.' "  - : * *... . -

I Finkelhor said the “ m odest" number of 
jcases in California during.the two-year peri­
od he studied negates another argument of 
opponents: that the courts would be flooded 
oy vindictive wives out to gain leverage in 
iivorce proceedings. .

In fact, California and Oregon have’ had 
datively few prosecutions. ■ -  

Steve White, former executive director of 
he California District Attorneys Associa- 
ion, said he advised legislators that many 

es would be rejected by prosecutors be- 
use they would be hard to prove.' . "• • 
"Overall,-1 think it's a positive statute, 

ood to have.on the books," said White, who 
now the state's chief assistant attorney • 
eral. - •

■ ±  think people should not * expect too 
from it, though: Most of these cases are

it ’s difficult to prosecute, and relativdy few 
prosecutions successfully result." ~~

; He estimated that ho more th ^ 100 to. 200 
cases are prosecuted annually in the state;

. and fewer than half probably go to trial. . r~.
- ~ Nevertheless, rthe law acts as a deterrent,: 

White said. Hy passing it, the state was 
saying, “ We find this V havior absolutely ; 
intolerable and criminal. ‘ he said. “ Incre’di- • 
bly, some people felt there was nothing-; 
criminally wrong with it." i ■

.In Oregon, only four cases have- been 
•prosecuted, including "ideout. One resulted’ 
in a rape conviction, with two others ending • 
in convictions on other charges, said P eter ; 
Sandrock. a prosecutor in Benton County/,; 
Ore., who speaks on behalf of marital-rape; 
laws to legislatures around the country.

"Probably the moral statement is the most' 
/important aspect of it, that w e’re now- 
willing to say the marriage license is not-a- 
license to do with your spouse as you wish;’- -

reported.-Of those that are reported, See Page J-3, MARITAL^
• 'r'.O.-— :. • j'
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Marital rape: Legislatures and courts move in on abusive, mates)
Conllnuod from Page J-1

he said.
Mgrion Rider 

whose husband

" ’H

M iam i,) 
was found;
of .

, * ■> : •_______ ;______________ •______________________. •________I I 1 ' > | y ' . ■ ■ • v •
more successful prosecutions, ", * Passing laws is just the up to sexual abuse at home.’
hesaid if- * . 6 When you are raped by a stranaer. vou start, though, said researcher „ • "T h e , Rideout case was

i* •.. . ./ , 1 1 . 5 J   .i" I don't want to say Jtiiat a ‘ 
husband has a right to rape 
his wife, tha t's reprehensible,

- guilty last month of ■ raping,,? criminal. But It should not be 
her, said afterward that she ' rape," he said. "Rape is a 
wishes other abused women i  stranger assaulting a woman

have to live with the memory. When you 
are raped by your husband 
live with the rapist 9

Finkelhor. Doctors ;and coun­
selors! need to be more aware

would file  charges against 
.their husbands. . ’

" I hope they have the cour-. '1 
age to do what is righ t," .she
,'said.
' Oregon law ye r Charles 
'.Burt, who defended John Ri- . 
deout six years ago, thinks 
the law should be changed so 
;the crime is not called rape 
and. the penalty Is npt so 
severe. That could lead lo -

and, forcing sex. It's more 
serious than a husband who 
has had sex fo r years forcing 
sex. 1 th ink jurors th ink that 
wny."
JPennsylvania State Rep. 
Lois Hagarty of Philadelphia, 
a former assistant district at­
torney, said she voted against 
her I state’s • b ill *■ because “ I 
don't feel that in a married 
situation, where there once .

' j • ■ * v s a e i u i a i u c e u  tu ue mure aware
v n n  h a u n  tn ..-i ‘-•of thê  problem, he seld.'and in

,  y o u  n a v e  T O  - ; ^ prose(jutors should .apply the . ey
'• , ' «. , i‘ laws more. ’s‘i J { *} V, CV v/> j •;*. <

"Passage of the.laW Is fine, rjpe

has. been consent to in ter­
course, that the nature of the 
crime is the same as rape."
■( "W hat (m arried) women 
are rea lly objecting to in 
forced sexual intercourse is 

. .. .the physical violence that ac­
companies it , " she said, "Our

Viking trail lures adventurers in old-style ship
| Continued from Page J-1 . I expectations of most of the

U , scholars. We can sail into the,
tionai devices such as a copi- • wind w ith an angle of 50-60
pass, radar and a radio, are § degrees and It can sail 179 .v
also on board. • nautical miles in - 24 hours. { '
• "Before I started I had no \ For short periods we reached i 
experience sailing except'as a T 'a top speed of 12 knots." ij 
small boy at homfe,’’ Thorseth . In addition to gaining sc i-i
says. "But my experience ir i/ ij en title knowledge, afipther y. far;' he says, "I've been on

.sets sail from Florida heading 
for the Panama Canal and the 
Pacific Ocean, Thorse th ’s 
whole fam ily —  his w ife , 
Kar!; and his two sons, Erik 
and, 9-year-old Njaal —  w ill 
be on board, 
i Looking back on the tr ip sj

Ihe open sea is wide and long. purpose of the exped ition 's / several expeditions and know 
1 like the.challenge." '/V to acquaint people w ith Nor- about many other people's
In .the past he has taken a ., weginn history and to dispel  »t----

series of expeditions to the 'if the I notion that a ll the V i- :
Arctic and around Iceland and' kings were fierce warriors.
Greenland. In 1982 he led the According to Thorseth, many 
first Norwegian expedition to ‘.'Norsemen were formers, mer-, 
reach the North Pole across . ..chants'and navigators, 
ice. ' : ;..r ' i i n ; Thorseth w ill have 'many ft
I One of the main purposes;;, opportunities to share h isd; cake
of the current expedition.^', knowledge as the Saga Siglar);' the storm. They are so profes-

expeditions. Very often there 
is a tendency to have conflicts 
on board after some time. I've 
been so happy w ith the guys. 
"E ve ryone con trib u ted 

! equally. They're all so clever.. 
- 1' We've had fresh brea^ or a 

every''day even during

called Operation Viking, Is to1 I makes Its way up the Hudson :v slopal. So for me as an expe- 
learn as much as possible R iver, through the G rea t" ' dltion.leader it has been lea l-1
about the capabilities of the 
ancient knarrs: how seawor­
thy they are, what kind of

Lakes,and down the Missis­
sippi Rive.-, stopping at ports 
a lo n e  th e  w av W hen th e  h rn f

ly great.. The experience is so 
special —  I can’t th ink of 
anvthine heMpr "■

assault laws cover that
Not only are more legisla-" 

tures passing laws, but the 
quality of their debate has 
improved over the years, sup­
porters say, In Oregon, the 
debate was "reasonab ly • 
crude" at times, said Oregon 
prosecutor Sandrock. V
."I see a greater willingness 

to debate on the merits,”  he 
said, "as opposed to the trad i­
tional and Neanderthal a lt i­
tudes about phony complaints 
and vindictive, bitchy women 
and, ‘What's the state doing 
in the bedroom, anyway?’ "

Yet even* some supporters 
believe the'R ideout prbsfecii- 
tion s till is impeding iriaritab 
rape leg is la tion in many 
states by raising fears of an­
other media circus like , the 
one created in that case. ..' i’
. "As I have, gone to these 
various other states, th i (U 
deout case is a question that 
comes up,!' said Sandrock. 
"They all want to avoid the 
spectacle of Rideout." •' ' t
Many, though, believe the 

case brought the subject euc 
of the close) and gave ;other 
women the courage;to stand'

■ ; i ! 4 'vj t f

case
really a Watershed," said Fin­
kelhor. "Whatever happened 
'n that’Case, It was a poWerfui 
re-opener to a lot of pedplc!" 
The ;Rideouts have'disap­

peared from public view. ’Grd- 
Rideout. has moved ffofp 
Northwest and works’g ra  

newspaper and goes to school;
she "lias not gotten' tivkr 

i t , ”  said lobbyist Coady; who 
spoke to her recently. '"She 
refuses to ta lk publicly'.1'. ’ )
, John Rideout has worked 
as a cook in restaurants, irt the 
Salem, area, but it is h'ard .ftj 
find >jobs, said defense' a tt ir : 
neyBurt. 1 '
."John and Greta were fn'dt 

(bad people," Burt said. "They 
were; nice young people'., An,-. 
other: time, another place, 
they!'were the kind of kids 
you'd like to know. They 
w e re . good-looking you rig i 
sters, bright. .This thing jus) 
got overwhelming."

C i i -  |l. . . I * •!." ' • •' ’» • •

GUESS WHO BEAT 
ANERKXS'I 

IMSTAHT COFFEE 
FOR BEST TASTE?' . • .. ' . V II • •>;■ r I •
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BY THE HEALTH, E D U C ATI ON AND
IN THE SENATE SOCIAL SERVICES COMMITTEE

HOUSE CS FOR CS FOR SENATE BILL NO. 67 (HESS)

IN THE LE GISL A T U R E  OF THE STATE OF A L A S K A  

F O U R T E E N T H  L EGISL ATURE - SECOND SESSIO N

A  BILL

For an Act entitled: "An Act relating  to arrest by a p eace officer withou t

a w a r r a n t  and service of process in cases of domestic 

v i o l e n c e .11

BL IT ENACTED BY THE L E G I S L A T U R E  OF THE STATE OF ALASKA:

* Section 1. AS 12.25.030(b) is amended to read:

(b) In addition to the autho rity g r a n t e d  un der (a) of this 

section, a peace office r w i thout a w a r r a n t  m a y  arrest a p erson w hen 

the peace officer has r easonable cause for b e l i e v i n g  that the p erson 

has committed  a crime under AS 11.41, AS 11.46.330, or AS 11.61.12 0̂ _ 

or has v i o lated an ord inance w i t h  elements s u b s t a n t i a l l y  similar to 

the elements of a crime u nder AS 11.41, AS 11.46.330, or AS 11.61.120, 

w h e n  the v i c t i m  is a spouse or former spouse of the p erson  who c o m m i t­

ted the crime; a parent, grf .r>-.'ent, child, or g r a n d c h i l d  of the 

p e r s o n  wh o comm itted the crim*. m e m b e r  of the social unit comprised 

of those living together in the same dwelling as the p e r s o n  w h o  c o m­

mi t t e d  the crime; or another p er son w h o  is not a spouse or former 

spouse of the p e r son w h o  committed the crime but w h o  p r e v i o u s l y  lived 

in a spousal relat onship w i t h  the p erson  w h o  c o m m itted the crime.

* Sec. 2. AS 22.20.110 is amended to read:

Sec. 22.20.110. D U T Y  OF THE C O M M I S S I O N E R  IN THE COURT OF A P­

PEALS, THE S U P E R I O R  COURT AND D I S TRIC T COURTS. W h e n  r e q u i r e d  b y  the

supreme court, and except as oth erwise p r o v i d e d  in AS 25.35.040, the

commissioner shall serve and execute all process issued b y  the court 

of appeals, the superior c ourt ^ and the district courtsj_ [,] attend to

-1- HCS CSSB 6 7 (HESS)
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duties concerning all matters w i t h i n  the jurisd i c t i o n  of the courts as '

m a y  be assigned. The comm issioner is the executive officer of thv>. 

court of appeals, the s uperior c o urt^ and district courts.

* Sec. 3. AS 25.35.040 is amended to read:

Sec. 25.35.040. SERVICE OF PROCESS. Process issued under 

AS 25.35.010 or 25.35.020 shall be p r o m p t l y  served and executed. If 

process is to be served u p o n  a p erson b e l ieve d to be present or r e s i d­

ing in a municipality, as defined in AS 29.78.010, or in an u n i n c o r­

porated  community, process shall be served by a pt ; officer of that 

m u n i c i p a l i t y  or u n i n c o r p o r a t e d  community w h o  has jurisdiction w i t h i n  

the area of service. If a peace officer of the m u n i c i p a l i t y  or u n i n­

corporated com munity w h o  has jurisd i c t i o n  [A STATE PEACE OFFICER] is 

not available, a superior court, district court, or m a g i s t r a t e  may 

designate any other p e a c e  officer to serve and execute process issued 

under AS 25.35.010 or 25.35.020. A  state peace officer shall serve 

process in any area that is not w i t h i n  the j u r i s d i c t i o n  of a peace 

officer of a m u n i cip a l i t y  or u n i n c o r p o r a t e d  community. A  pea ce o f f i­

cer shall use every reas on a b l e  means to serve process issued u n d e r  A5 

25.35.010 or 25.35.020.

* Sec. 4. AS 25.35.040 is amended b y  adding a n e w  subsection to read:

(b) Service of process r e q u i r e d  under this section does no 

preclude a p e t i t i o n e r  from  u s i n g  any other available means to serv 

process issued u n d e r  AS 25.35.010 or 25.35.020.

HCS CSSB 6 7 (HESS) - 2 -
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DEPARTMENT OF PUBL IC  SAFETY

POSITION PAPER - CSSB 67(JUD) 

Support

February 12, 1986

CSSB 6 7 (JUD) - "An act relating to the service of domestic violence 
injunctions."

It is our interpretation that this legislation will require municipal 

police agencies to serve domestic violence injunctions that are initiated 

as a result of their investigations within their jurisdiction. It will 

also allow peace officers to make arrests without warrants in certain cases 
related to domestic violence and other felonies.

Domestic violence injunctions are served by Troopers assigned to the 

Judicial Services section of the Alaska State Troopers. This section is 

also responsible for courtroom security, prisoner transportation and the 

service of subpoenas and warrants. T 1": Alaska State Troopers have never 

received funding to cover the costs associated with the service of domestic 

violence orders. Thus, this increased work load falls on an already 

overloaded unit and the service of these orders must sometimes be subordi­

nated to other law enforcement demands.

During the last several years the tremendous increase in the number of 
domestic violence orders to be served has placed a severe drain upon the 

manpower of the A.aska State Troopers and has caused some delay in the 

service of these o r d e r s . This legislation transfers the primary responsi­

bility for the service of these injunctions from the State Troopers to 

local police departments. State Troopers would continue to serve these 
orders when local officers are not available.

The majority of domestic violence orders are served within the bounda. ies 

of political subdivisions which have their own police agenties. The local 

police are often more familiar with the locations and individuals involved 
in domestic violence situations and therefore can more safely and effi­

ciently serve the orders.



DEPARTMENT OF PUBL IC  SAFETY

POSITION PAPER -CSSB 67(HESS) 

 Support

April 26, 1985

CSSB 67(H E S S ) - "An act relating to the service of domestic violence 
injunctions."

This legislation will require municipal police agencies to serve 

domestic violence injunctions that are initiated as a result of their 

investigations within their jurisdiction.

Domestic violence injunctions are served by Troopers assigned to 

the Judicial Services section of the Alaska State Troopers. This 
section is also responsible for courtroom security, prisoner 
transportation and the service of subpoenas and warrants. The Alaska 
State Troopers have never received funding to cover the costs 

associated with the service of domestic violence orders. Thus this 

increased work load falls Yi an already overloaded unit and the 

service of these orders must sometimes be subordinated to other law 
enforcement demands.

The ma'ority of domestic violence orders are served within the 

boundaries of political subdivisions which have their own police 

agencies. The local police are often more familiar with the locations 

and individuals involved in domestic violence situations and therefore 
caii more safely and efficiently serve the orders.

During the last two years the tremendous increase in the number 
of domestic violence orders to be served has placed a severe drain 

upon the manpower of the Alaska State Troopers and has caused seme 

delay in the service of these orders. This legislation transfers the 

primary responsibility for the service of these injunctions from the 

State Troopers to local police departments. State Troopers would 

continue to serve these orders when local officers are not available.



ALASKA BAR ASSOCIATION
P.O. BOX 100279, ANCHORAGE, ALASKA 99510, (907) 272-7469

FA M ILY  LAW  
S E C T IO N

A p r i l  22, 1985

S e n a t o r  R o d e y  
A l a s k a  S e n a t e
S e n a t e  J u d i c i a r y  C o m m i t t e e  
J u n e a u  A K  99811

RE: S e n a t e  Bill Mo. 67

Dear S e n a t o r  Rodey:

The F a m i l y  Law C o m m i t t e e  of the A l a s k a  Bar A s s o c i a t i o n  
s t r o n g l y  u r q e s  y o u r  s u p p o r t  of S e n a t e  Bill 67. The D o m e s t i c  
V i o l e n c e  A c t  is one of the m o s t  e f f e c t ’ve leaal tools 
a v a i l a b l e  to v i c t i m s  of f a m i l y  v i o l e n c e .  How e v e r ,  the 
e f f e c t i v e n e s s  of d o m e s t i c  v i o l e n c e  o r d e r s  is s e r i o u s l y  
u n d e r c u t  w h e n  there are d e l a y s  in the s e r v i c e  of these o r d e r s  
u p o n  the p e r p e t r a t o r  of t h e - v i o l e n c e . This is p a r t i c u l a r l y  
true w i t h  d o m e s t i c  v i o l e n c e  o r d e r s  w h i c h  are not e n f o r c e a b l e  
a g a i n s t  the r e s p o n d e n t  u n t i l  the r e s p o n d e n t  has a c t u a l l y  been 
se r v e d  w i t h  the p a p ers. As p r a c t i t i o n e r s  and judges in the 
area of f a m i l y  v i o l e n c e ,  we have se e n  too m a n y  o c c a s i o n s  w h e n  
the i s s u a n c e  of e m e r g e n c y  r e s t r a i n i n g  o r d e r s  has be e n  d e l a y e d  
b e c a u s e  of the u n a v a i l a b i l i t y  of A l a s k a  S t a t e  T r o o p e r s  
J u d i c i a l  S e r v i c e s  B r a n c h  to s e rve the p a p e r s  in a t i m e l y  
fa s h i o n .  Local law e n f o r c e m e n t  p e r s o n n e l  are the l o g i c a l  
p e o p l e  to s e rve the d o m e s t i c  v i o l e n c e  o r d e r s .  Local law 
e n f o r c e m e n t  p e r s o n n e l  are a l s o  c h a r g e d  w i t h  e n f o r c i n g  the 
d o m e s t i c  v i o l e n c e  r e s t r a i n i n g  o r d e r s  and t h e r e f o r e  t h eir 
s e r v i c e  of the o r d e r s  w o u l d  not o n l y  a s s u r e  p r o m p t e r  d e l i v e r y  
of t h e s e  c r i t i c a l  p a p e r s  but w o u l d  a l s o  i n c r e a s e  e n f o r c e m e n t  
of the o r d e r s  by a l e r t i n g  the o f f i c e r s  to the o r d e r s  
e x i s t e n c e  fr o m  the v e r y  b e g i n n i n g .

P l e a s e  p a s s  S e n a t e  B i l l  67 so that v i c t i m s  of f a m i l y  v i o l e n c e  
and t h e i r  c h i l d r e n  can r e c e i v e  r e l i a b l e  s e r v i c e  and 
e n f o r c e m e n t  of the d o m e s t i c  v i o l e n c e  r e s t r a i n i n a  orders.

W h i l e  the F a m i l y  Law C o m m i t t e e  is e n c o u r a g e d  by the 
M u n i c i p a l i t y  of A n c h o r a g e ' s  r e c e n t  f o r m a t i o n  of a c o m m i t t e e  
to s t u d y  the m u l t i - f a c e t e d  issue of d o m e s t i c  v i o l e n c e  and the 
M u n i c i p a l i t y ' s  r e s p o n s e s  to d o m e s t i c  v i o l e n c e ;  it is still 
the fi r m  b e l i e f  of the F a m i l y  Law C o m m i t t e e  that the n e e d s  of 
the v i c t i m s  of f a m i l y  v i o l e n c e  w o u l d  be b e s t  s e r v e d  by the 
i m m e d i a t e  p a s s a g e  of SB 67. The m u n i c i p a l i t i e s  of the s t a t e
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c o u l d  be g i v e n  time to pLv.pare for the o n s e t  of this n e w  
b u r d e n  if the b i l l  w a s  g i v e n  a late e f f e c t i v e  date. Th i s  
w o u l d  g i v e  A n c h o r a g e  s e v e r a l  m o n t h s  for its t a s k f o r c e  to 
a s s e m b l e  a total r e s p o n s e  that w o u l d  i n c r e a s e  the s p e e d  and 
e f f e c t i v e n e s s  of the s e r v i c e  of d o m e s t i c  v i o l e n c e  papers.

S i n c e r e l y ,

cc: Full C o m m i t t e e



Prepared for Tony K n o w l e s , Mayor 

Municipality of Anchorage

Prepared by the Special Committee 

on Domestic Violence, 

Anchorage Women's Commission

16. Service of domestic violence restraining orders in the Municipality of 

An chorage should be by the Anchorage Police Department. (Adopted 

6/14/85)

The C o mmittee adopted the philosophy that protection of victims should 

be the primary consideration in the Municipality of Anchorage's 

domestic violence intervention system. Restraining orders are civil 

orders and are currently served by the Alaska State Troopers as charged 

by State Stacutes.

The A P D  is charged wit h  enforcement of criminal violations. Violations 

of restraining orders is a criminal offense and must therefore be 

enforced by the Ancnorage Police Department.

The system works in the following ma n n e 1*: APD responds to the initial

abuse incident. APD o f t e n  transports the victim to the court for a 

restraining order, and then returns tn enforce violations of the 

restraining orders. It appears to the Committee that the same police 

officer should serve the domestic violence restraining order since 

he/she is already familiar with the subjects involved. It does not 

appear efficient for the officer nor for the victims to have a dif­

ferent officer, an Alaska State Trooper, involved in c.ily the third of 

four police officer contacts.

In making this recommendation the Committee also considered the 

following facts: 1) of the 1300-l^CD domestic violence restraining
orders served in 1984, over 90% originated within the Municipality. 2) 

A P D  received 5-7 calls of domestic violence each day. 3) The APD has a 

backlog of 9,000 citations, if parking and traffic warrants are 

included. 4) The current APD contract does not allow contracting out 

police services such as service of subpeonas. 5) The average cost for 

private service of a subpeona is $26. 6) The Alaska State Troopers
received an 8 person reduction to the Anchorage post since 1985.

I



O f f e r e d :  1 / 2 2/86

•
R e f e r r e d :  R u l e s

O r i g i n a l  s p o nsor: B u l e s / G o v e r n o a

1 IN T H E  S E N A T E  BY  T H E  J U D I C I A R Y  C O M M I T T E E

2 CS F O R  S E N A T E  B I L L  NO. 67 ( J u d i c i a r y )

3 IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  OF  A L A S K A

A F O U R T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

5 A  B I L L

6 F o r  an A ct e n t itled: "An A ct r e l a t i n g  to a r r e s t  by  a p e a c e  o f f i c e r  w i t h o u t

7 a w a r r a n t  a nd s e r v i c e  of p r o c e s s  an cases of d o mec vc

8 v i o l e n c e . "

9 BE IT  E N A C T E D  B Y  T HE L F G I S L A T U R E  OF  T H E  S T A T E  O F  A L A SKA:

10 * S e c t i o n  1. AS 1 2 . 2 5 . 0 3 0 ( b )  is a m e n d e d  to read:

11 (b) In a d d i t i o n  to t he a u t h o r i t y  g r a n t e d  u n d e r  (a) of this

12 s e c tion, a p e ace o f f i c e r  w i t h o u t  a w a r r a n t  m a y  a r r e s t  a p e r s o n  w h e n

I 1* the p e a c e  o f f i c e r  has r e a s o n a b l e  c a u s e  tor b e l i e v i n g  that til? p e r s o n

14 has c o m m i t t e d  a c r ime u n d e r  AS 11.41, AS  .11.44.330, or AS 1 1 . 6 1 . 1 2 u A

15 or h as v i o l a t e d  an o r d i n a n c e  w i t h  C x a m e n t s  s u b s t a n t i a l l y  s i m i l a r  to

16 the e l e m e n t s  of a c r i m e  u n d e r  AS  li.41, A S  1 1 . 4 6.330, or  AS  11 . 6 1 . 1 7 0 ,

17 w h e n  the v i c t i m  is a s p o u s e  or f o r m e r  s p o u s e  of the p e r s o n  w h o  commit-

18 te d  the crime; a p a r ent, g r a n d p a r e n t ,  child, or g r a n d c h i l d  of the

19 p e r s o n  w h o  c o m m i t t e d  the crime; a m e m b e r  of the s o c i a l  u n i t  c o m p r i s e d

20 of t h o s e  l i v i n g  t o g e t h e r  in the s a m e  d w e l l i n g  as the p e r s o n  w h o  com-

21 m i t t e d  '.he crime; or a n o t h e r  p e r s o n  w h o  is not a s p o u s e  o r  f o r m e r

22 s p o u s e  of the p e r s o n  w h o  c o m m i t t e d  the c r i m e  but w h o  p r e v i o u s l y  l i v e d

23 in a s p o u s a l  r e l a t i o n s h i p  w i t h  t he p e r s o n  w h o  c o m m i t t e d  the crime.

24 * Sec. 2. AS  2 2 . 2 0 . 1 1 0  is a m e n d e d  to read:

25 Sec. 22 . 2 0 . 1 1 0 .  D U T Y  O F  T H E  C O M M I S S I O N E R  IN T HE C O U R T  OF  AP-

26 P E ALS, T H E  S U P E R I O R  C O U R T  A N D  D I S T R I C T  C O U RTS. W h e n  r e q u i r e d  by the

27 s u p r e m e  court, a nd e x c e p t  as o t h e r w i s e  p r o v i d e d  in  AS  2 5 . 3 5 . 0 4 0 ,  the

28 c o m m i s s i o n e r  s h all searve a n d  e x e c u t e  a l l  p r o c e s s  i s s u e d  by t h e  court

29 of a p p e a l s ,  the s u p e r i o r  c o u r t ^  a n d  t he d i s t r i c t  c o u r t s ^  [,] a t t e n d  to

-1- C S S B  6 7 (Jud)



1 an d  w a i t  u p o n  g r a n d  a n d  p e t i t  j u r i e s ^  [,] m a i n t a i n  o r d e r ^  [,] a t t  m d

2 the s e s s i o n s  of the c o u r t s ^  [,] a n d  e x e r c i s e  t he p o w e r  a nd p e r f o r m  the

3 d u t i e s  c o n c e r n i n g  all m a t t e r s  w i t h i n  the j u r i s d i c t i o n  of the c o u r t s  as

4 m a y  be  a s s i g n e d .  T h e  c o m m i s s i o n e r  is t he e x e c u t i v e  o f f i c e r  of the

5 court of a p p e a l s ,  the s u p e r i o r  c o u r t A  a n d  d i s t r i c t  courts.

6 * Sec. 3. A S  2 5 . 3 5 . 0 4 0  is a m e n d e d  to read:

7 Sec. 2 5 . 3 5 . 0 4 0 .  S E R V I C E  OF  P R O C E S S .  P r o c e s s  i s s u e d  und'.r

8 A S  2 5 . 3 5 . G 1 0  or 2 5 . 3 5 . 0 2 0  s h a l l  be p r o m p t l y  s e r v e d  a n d  e x e c u t e d .  Ij:

9 p r o c e s s  is to be se r v e d  u p o n  a p e r s o n  b e l i e v e d  to b e p r e s e n t  o r  resi d -

10 in R  in a m u n i c i p a l i t y ,  as d e f i n e d  i n  AS  2 9 . 7 8 . 0 1 0 . or  in  an  u n i n c o r -

11 p o r a t e d  c o m m u n i t y, p r o c e s s  s h a l l  be s e r v e d  by a p e a c e  o f f i c e r  of  that

12 m u n i c i p a l i t y  or u n i n c o r p o r a t e d  c o m m u n i t y  w h o  h a s  j u r i s d i c t i o n  w i t h i n

13 the a r e a  of service. If  a p e a c e  o f f i c e r  of the m u n i c i p a l i t y  or  u n i n -

14 c o r p o r a t e d  c o m m u n i t y  w h o  h as j u r i s d i c t i o n  [A S T A T E  P E A C E  O F F I C E R ]  is

15 no t  a v a i l a b l e ,  a s u p e r i o r  c o urt, d i s t r i c t  court, or  m a g i s t r a t e  m a y

16 d e s i g n a t e  a ny o t h e r  p e a c e  o f f i c e r  to s e r v e  an d  e x e c u t e  p r o c e s s  j isued

17 u n d e r  A S  2 5 . 3 5 . 0 1 0  or 2 5 . 3 5 . 0 2 0 .  A  s t a t e  p e a c e  o ffice! s h a l l  ’erv e

18 p r o c e s s in  a ny a rea that is n ot w i t h i n  t he ju r i s d i c t i o n  t f a p e a c e

19 o f f i c e r  c C a m u n i c i p a l i t y  or  u n i n c o r p o r a t e d  c o m m u n i t y .  A  p e a c e  offi-

20 c e r  s h a l l  u s e  e v ery r e a s o n a b l e  m e a n s  to s e r v e  p r o c e s s  issued, u n d e r

21 AS 2 5 . 3 5 . 0 1 0  or  2 5 . 3 5.020,
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F o r d
3 / 4 / 8 6

O r i g i n a l  s p o n s o r :  R u l e s / G o v e r n o r

B Y  T H E  H E A L T H ,  E D U C A T I O N  A N D
IN T H E  S E N A T E  S O C I A L  S E R V I C E S  C O M M I T T E E

H O U S E  CS F O R  CS F O R  S E N A T E  B I L L  NO. 67 (HESS)

IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

F O U R T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

A  B I L L

F o r  an A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  to a r r e s t  b y  a p e a c e  o f f i c e r  w i t h o u t

a w a r r a n t  a n d  s e r v i c e  o f  p r o c e s s  in c a s e s  o f  d o m e s t i c  

v i o l e n c e .11

BE IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c t i o n  1. A S  1 2 . 2 5 . 0 3 0 ( b )  is a m e n d e d  to read:

(b) In a d d i t i o n  to the a u t h o r i t y  g r a n t e d  u n d e r  (a) o f  this 

F a c t i o n ,  a p e a c e  o f f i c e r  w i t h o u t  a w a r r a n t  m a y  a r r e s t  a p e r s o  i w h e n  

the p e a c e  o f f i c e r  h a s  r e a s o n a b l e  c a u s e  f o r  b e l i e v i n g  th a t  the p e r s o n  

h a s  c o m m i t t e d  a c r i m e  u n d e r  A S  11.41, AS 11. 4 6 . 3 3 0 ,  or A S  1 1.61.120_L 

or has v i o l a t e d  an o r d i n a n c e  w i t h  e l e m e n t s  s u b s t a n t i a l l y  s i m i l a r  to 

the e l e m e n t s  o f  a c r i m e  u n d e r  AS 11.41, AS  11. 4 6 . 3 3 0 ,  or A S  11.61.120,

w h e n  the v i c t i m  is a s p o u s e  o r  f o r m e r  s p o u s e  o f  the p e r s o n  w h o  c o m m i t­

ted  the crime; a p a r e n t ,  g r a n d p a r e n t ,  chi. 1, c r  g r a n d c h i l d  o f  the

. p e r s o n  w h o  c o m m i t t e d  the crime; a m e m b e r  o f  the s o c i a l  u n i t  c o m p r i s e d  

of  t h o s e  l i v i n g  t o g e t h e r  in t h e  s a m e  d w e l l i n g  as the p e r s o n  w h o  c o m­

m i t t e d  the cr i m e ;  o r  a n o t h e r  p e r s o n  w h o  is n o t  a s p o u s e  o r  fox'mer 

s p o u s e  o f  the p e r s o n  w h o  c o m m i t t e d  the c r i m e  b u t  w h o  p r e v i o u s l y  l i v e d  

in a s p o u s a l  r e l a t i o n s h i p  w i t h  the p e r s o n  w h o  c o m m i t t e d  the crime.

* Sec. 2. A S  2 2 . 2 0 . 1 1 0  is a m e n d e d  to read:

Sec. 2 2 . 2 0 . 1  10. D U T Y  O F  T H E  C O M M I S S I O N E R  IN T H E  C O U R T  O F  A P ­

PEALS, T H E  S U P E R I O R  C O U R T  A N D  D I S T R I C T  C O U R T S .  W h e n  r e q u i r e d  b y  the

s u p r e m e  court, a n d  e x c e p t  as o t h e r w i s e  p r o v i d e d  in A S  2 5 . 3 5 . 0 4 0 ,  the

c o m m i s s i o n e r  s h a l l  s e r v e  a n d  e x e c u t e  a l l  p r o c e s s  i s s u e d  b y  the c o u r t  

of app e a l s ,  the s u p e r i o r  c o u r t ^  a n d  the d i s t r i c t  courtsj_ [,] a t t e n d  to
\

-1- H C S  C S S B  6 7 (HESS)
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a n d  w a i t  u p o n  g r a n d  a n d  p e t i t  j u r i e s ^  [,] m a i n t a i n  orderj_ [,] a t t e n d  

the s e s s i o n s  o f  the courtsj_ [,] a n d  e x e r c i s e  the p o w e r  a n d  p e r f o r m  the 

du t i e s  c o n c e r n i n g  a l l  m a t t e r s  w i t h i n  the j u r i s d i c t i o n  o f  the c o u r t s  as 

m a y  b e  a s s i g n e d .  T h e  c o m m i s s i o n e r  is t h e  e x e c u t i v e  o f f i c e r  o f  the 

c o u r t  o f  a p p e a l s ,  the s u p e r i o r  c o u r t ^  a n d  d i s t r i c t  c o u rts.

* Sec. 3. A S  2 5 . 3 5 . 0 4 0  is a m e n d e d  to read:

Sec. 2 5 . 3 5 . 0 4 0 .  S E R V I C E  O F  P R O C E S S .  P r o c e s s  i s s u e d  u n d e r  

A S  2 5 . 3 5 . 0 1 0  or 2 5 . 3 5 . 0 2 0  s h a l l  b e  p r o m p t l y  s e r v e d  and e x e c u t e d .  If 

p r o c e s s  is to b e  s e r v e d  u p o n  a p e r s o n  b e l i e v e d  to b e  p r e s e n t  o r  r e s i d­

ing in a m u n i c i p a l i t y ,  as d e f i n e d  in A S  2 9 . 7 8 . 0 1 0 ,  or in an  u n i n c o r­

p o r a t e d  c o m m u n i t y ,  p r o c e s s  s h a l l  b e  s e r v e d  b y  a p e a c e  o f f i c e r  of  that 

m u n i c i p a l i t y  or  u n i n c o r p o r a t e d  c o m m u n i t y  w h o  h a s  j u r i s d i c t i o n  w i t h i n  

the a r e a  o f  s e rvice. If a p e a c e  o f f i c e r  o f  the m u n i c i p a l i t y  or u n i n­

c o r p o r a t e d  c o m m u n i t y  w h o  h a s  j u r i s d i c t i o n  [A S T A T E  P E A C E  O F F I C E R ]  is 

n o t  a v a i l a b l e ,  or f o r  o t h e r  g o o d  cause, a s u p e r i o r  court, d i s t r i c t  

court, or m a g i s t r a t e  m a y  d e s i g n a t e  a n y  o t h e r  p e a c e  o f f i c e r  to s erve 

a n d  e x e c u t e  p r o c e s s  i s s u e d  u n d e r  AS 2 5 . 3 5 . 0 1 0  or 2 5 . 3 5 . 0 2 0 .  A  s t ate 

p e a c e  o f f i c e r  s h a l l  s e r v e  p r o c e s s  in a n y  a r e a  that is n o t  w i t h i n  the 

j u r i s d i c t i o n  o f  a p e a c e  o f f i c e r  o f  a m u n i c i p a l i t y  or u n i n c o r p o r a t e d  

c o m m u n i t y .  A  p e a c e  o f f i c e r  s h a l l  u s e  e v e r y  r e a  sonable m e a n s  to s e r v e  

p r o c e s s  i s s u e d  u n d e r  A S  2 5 . 3 5 . 0 1 0  o r  2 5 . 3 5 . 0 2 0 .

* Sec. 4. A S  2 5 . 3 5 . 0 4 0  is a m e n d e d  b y  a d d i n g  a n e w  s u b s e c t i o n  to read:

(b) S e r v i c e  o f  p r o c e s s  r e q u i r e d  u n d e r  this s e c t i o n  d o e s  not 

p r e c l u d e  a p e t i t i o n e r  f r o m  u s i n g  a n y  o t h e r  a v a i l a b l e  m e a n s  to s e r v e  

p r o c e s s  i s s u e d  u n d e r  A S  2 5 . 3 5 . 0 1 0  or  2 5 . 3 5 . 0 2 0 .

H C S  C S S B  6 7 (HESS) - 2 -
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BY THE HEALTH, E D U C A TION AND 
IN THE HOUSE SOCIAL SERVICES COMMITTEE

H O U S E  C O N C U R R E N T  R E S O L U T I O N  NO.

IN THE L E G I S L A T U R E  OF T H E  STATE OF A L A S K A  

FO U R T E E N T H  L E G I S L A T U R E  - S ECO ND SESSION

S u s p e n d i n g  U n i f o r m  Rules 4 1 ( b ) , 24(c),

and 35 of the A l a s k a  State Legi slature 

c o n c e r n i n g  Senate Bill 67.

BE IT R E S O L V E D  BY THE L E G I S L A T U R E  OF THE STATE OF ALASKA:

That u nder Rule 54 of the U n i f o r m  Rules of the A l a s k a  State L e g i s l a­

ture the provis i o n s  of Rule 41(b) of the U r i f o r m  Rules and the provisions 

of Rule 24(c) and Rule 35, r e g a r d i n g  changes to the title of a bill, are 

suspended in c o n s iderat ion of Senate Bill 67, r e l ating to service of p r o­

cess in domestic v i o l e n c e  actions.

- 1 -
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O r i g i n a l  s p o n s o r :  R u l e s / G o v e r n o r

Ford
3/3/86 ̂

BY  T H E  H E A L T H ,  E D U C A T I O N  AND
IN T H E  S E N A T E  S O C I A L  S E R V I C E S  C O M M I T T E E

H O U S E  C S  F O R  CS F O R  S E N A T E  B I L L  NO. 67 (HESS)

IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

F O U R T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

A  B I L L

F o r  a n  A c t  e n t i t l e d :  " A n  A c t  r e l a t i n g  to s e r v i c e  o f  p r o c e s s  in c a s e s  of

d o m e s t i c  v i o l e n c e . "

B E  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c t i o n  1. A S  2 2 . 2 0 . 1 1 0  is a m e n d e d  to read:

Sec. 2 2 . 2 0 . 1  10. D U T Y  O F  T H E  C O M M I S S I O N E R  IN T H E  C O U R T  O F  A P ­

PEALS ,  T H E  S U P E R I O R  C O U R T  A N D  D I S T R I C T  C O U R T S .  W h e n  r e q u i r e d  b y  the

s u p r e m e  c o u r t ,  a n d  e x c e p t  as o t h e r w i s e  p r o v i d e d  in A S  2 5 . 3 5 . 0 4 0 ,  t »

c o m m i s s i o n e r  s h a l l  s e r v e  a n d  e x e c u t e  a l l  p r o c e s s  i s s u e d  b y  the court 

o f  a p p e a l s ,  t h e  superl.or c o u r t x  a n d  the d i s t r i c t  courtsj_ (,] a t t e n d  to 

a n d  w a i t  u p o n  g r a n d  a n d  p e t i t  juriesj_ [,] m a i n t a i n  orderj_ (,] a t t e n d  

the s e s s i o n s  o f  the courtsj_ [,] a n d  e x e r c i s e  the p o w e r  and p e r f o r m  the 

d u t i e s  c o n c e r n i n g  a l l  m a t t e r s  w i t h i n  the j u r i s d  c t i o n  c f  the c o u r t s  as 

m a y  b e  a s s i g n e d .  T h e  c o m m i s s i o n e r  is the e x e c u t i v e  o f . i c e r  of the

c o u r t  o f  a p p e a l s ,  the s u p e r i o r  c o u r t ^  a n d  d i s t r i c t  courts.

* Sec. 2, A S  2 5 . 3 5 . 0 4 0  is a m e n d e d  to read:

Sec. 2 5 . 3 5 . 0 4 0 .  S E R V I C E  O F  P R O C E S S .  P r o c e s s  i s s u e d  u n d e r  

A S  2 5 . 3 5 . 0 1 0  or  2 5 . 3 5 . 0 2 0  s h a l l  b e  p r o m p t l y  s e r v e d  a n d  e x e c u t e d .  If 

p r o c e s s  is to be s e r v e d  u p o n  a p e r s o n  b e l i e v e d  to b e  p r e s e n t  or r e s i d­

ing in  a m u n i c i p a l i t y ,  as d e f i n e d  in  AS  2 9 . 7 8 . 0 1 0 ,  or in a n  u n i n c o r­

p o r a t e d  c o m m u n i t y ,  p r o c e s s  s h a l l  b e  s e r v e d  b y  a p e a c e  o f f i c e r  o f  that 

m u n i c i p a l i t y  o r  u n i n c o r p o r a t e d  c o m m u n i t y  w h o  h a s  j u r i s d i c t i o n  w i t h i n  

the a r e a  o f  s e r v i c e .  I f  a p e a c e  o f f i c e r  of  the m u n i c i p a l i t y  or u n i n­

c o r p o r a t e d  c o m m u n i t y  w h o  h a s  j u r i s d i c t i o n . [A SI ifE P E A C E  O F F I C E R ]  is 

not a v a i l a b l e ,  a s u p e r i o r  c o u r t ,  d i s t r i c t  cou r t ,  or m a g i s t r a t e  m a y

-1- HCS CSSB 6 7 (HESS)
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d e s i g n a t e  a n y  o t h e r  p e a c e  o f f i c e r  to s e r v e  a n d  e x e c u t e  p r o c e s s  issued 

u n d e r  A S  2 5 . 3 5 . 0 1 0  or  2 5 . 3 5 . 0 2 0 .  A s t a t e  p e a c e  o f f i c e r  s h a l l  serve 

p r o c e s s  in a n y  a r e a  t h a t  is n o t  w i t h i n  the j u r i s d i c t i on o f  a peace 

o f f i c e r  o f  a m u n i c i p a l i t y  o r  u n i n c o r p o r a t e d  c o m m u n i t y .  A p e a c e  o f f i­

cer s h a l l  u s e  e v e r y  r e a s o n a b l e  m e a n s  to s e r v e  p r o c e s s  i s s u e d  u n d e r  

AS 2 5 . 3 5 . 0 1 0  o r  2 5 . 3 5 . 0 2 0 .

* Sec. 3. A S  2 5 . 3 5 . 0 4 0  is a m e n d e d  b y  a d d i n g  a n e w  s u b s e c t i o n  to read:

(b) S e r v i c e  o f  p r o c e s s  r e q u i r e d  u n d e r  this s e c t i o n  d o e s  not 

p r e c l u d e  a p e t i t i o n e r  f r o m  u s i n g  a n y  o t h e r  a v a i l a b l e  m e a n s  to serve 

p r o c e s s  i s s u e d  u n d e r  A S  2 5 . 3 5 . 0 1 0  o r  2 5 . 3 5 . 0 2 0 .

HCS CSSB 6 7 (HES^) - 2 -



Offered: 1/22/86
Referred: Rules

Original sponsori Rules/Governor

IH THE SENATE 5 Y TIIE J U D I C I A R Y  C O I M I T T E E

CS FOR SENATE BILL NO. 67 (Judiciary)

IK TilE LEGISLATURE OF T2E STATE OF  ALASKA

FOURTEEilTK LEGISLATURE - SECOI.’D SESSION

A  DILL

For au Act encitlcdj "An Act rtluting to arreat by a peace officer without

BE IT ENACTED BY Ti!E LEGISLATURE OF THE STATF. OF ALASKA]

* Section I. AS 12.25.030(b) is amended to reads

(b) In addition to the authority granted under (a) of this 

section, a peace officer without a warrant nay arrest a person when 

the noace officer has reasonable cause ior believing that the person 

has committed a crirae uuder AS 11.41, AT. 11.46.330, or AS II.6I.120X 

or ha s violated an ordinance with e lenento substantially similar to 

chu eleneuta of a'criaa under AS 11.41, AS 11.46.330, or AS 11.6 1.120, 

whun the victim la a spouse or former spouse of the person who corcrjit- 

ted the crime j a parent, grandparent, child, or grandchild of the 

person who committed Che crinei a member of the social unit comprised 

of those living together in the sane dwelling as the person who c om­

mitted the c r i m e t or another person who i s  not a spouse or former 

spouse of the person who committed the crime out w h o  previously lived 

in a spousal relationship with the person who committed the crime.

* Sec. 2. AS 22.20.110 le amended to reads

Sec. 22.20.110. DUTY OF T HE COKMISSIOUER III TilE COURT O F  A P­

PEALS, T HE SUPERIOR COURT AilD DISTRICT COURTS. When required by the 

nupreae court, and except as otherwise provided in AS 25.35.040. the 

commissioner Ghall serve tnd execute all procecs issued by the court 

of appeals, the superior courcx  and the district courts^ [,J attend to

a warrant and survicc of process in cases of doncutic

v io le n c e ."

-1- CSSB 67(Jud)



and watt upon grand and petit jurienj I,) maintain ordcrj f. ] attend 

the sessionc oil the courcaj_ {,1 and exercise che power and perform the 

ducLes concerning all uatcera within the jurisdiction of the courts ae 

nay be assigned. The connia*Jancr is the executive officer of thu 

court of appeals, the superior courtx  and district courts.

* See. 3. AS 25.35.040 is amended to readt

Sec. 25.35.040. SERVICE OF PROCESS. Process Issued under 

A S  25.35.010 or '*.5.35.020 shall bo promptly served and executed. If 

procist is to be served upon a person believed to be present or resid­

ing '..i a cunicipallty. as de fined in AS  29.78.010, or in ar. u n incor­

porated community, p rocess shall be nerved by a peace officer of that

I
nunlclpality or unincorporated corrsiur.ity who has jurisdiction within 

the arc.?. at service. If a peace officax of the putiicipallty or uni n­

corporated community who has jurisdiction [A STATE PEACE OFFICER*! is 

not available, a superior court, district court, or magistrate nay 

designate any other peace officer to serve and execute process issued 

under AS 25.35.010 or 25.35.020. A  state peace officer shall 3ervc 

process In any area chat is not within the jurisdiction of a peace 

officer of a m n l cipallty or unincorporated community. A  peace o ffi­

cer shall use every reasonable means to serve process issued under



M E M O R A N D U M

T O H O U S E  H E S S  C O M M I T T E E  M E M B E R S

F R O M N A N C Y  B E N N E T T ,  C O M M I T T E E  S T A F F

D A T E M A R C H  4, 1986

RE T O D A Y ' S  A G E N D A

W e  h a v e  t h r e e  b i l l s  s c h e d u l e d  f o r  today:

S B  67 r e l a t i n g  t o  a r r e s t  b y  a p o l i c e  o f f i c e r  w i t h o u t  a w a r r a n t  
a n d  s e r v i c e  o f  p r o c e s s  in c a s e s  of d o m e s t i c  v i o l e n c e

W e  h a v e  a d r a f t  c o m m i t t e e  s u b s t i t u t e  w h i c h  m a k e s  t w o  c h a n g e s

1. p a g e  2, l i n e  15 - a d d s  t h e  p h r a s e  " o r  f o r  o t h e r  g o o d  
c a u s e "  t o  s e c t i o n  3, t o  g i v e  t h e  j u d g e  m o r e  
d i s c r e t i o n  in w h o  s h o u l d  b e  o r d e r e d  t o  h a n d l e  
s e r v i c e  of  p r o c e s s .

2. page. 2, l i n e s  2 2 - 2 5  - a d d s  a n e w  s e c t i o n  4 - w h i c h  
p r o v i d e s  t h a t  a p e t i t i o n e r  m a y  u s e  p r o c e s s  servers.

H C R  50 e s t a b l i s h i n g  a j o i n t  c o m m i t t e e  o n  m e n t a l  h e a l t h  t r u s t  
land.

T h i s  r e s o l u t i o n  p r o p o s e s  t o  s e t  u p  a j o i n t  c o m m i t t e e  of  t h r e e  
s e n a t o r s  a n d  r e p r e s e n t a t i v e s  t o  h o l d  p u b l i c  h e a r i n g s  f o r  t h e  
p u r p o s e  o f  r e s o l v i n g  t h e  m e n t a l  h e a l t h  t r u s t  l i t i g a t i o n  a n d  
m a k e  r e c o m m e n d a t i o n s  f o r  a p p r o p r i a t i o n s .  T h e  c o m m i t t e e  is to 
m e e t  d u r i n g  t h e  i n t e r i m  a n d  r e p o r t  its f i n d i n g s  b a c k  t o  t h e  
l e g i s l a t u r e  o n  t h e  f i r s t  d a y  o f  t h e  1 5 t h  s e s s i o n ,  a n d  
t e r m i n a t e  o n  t h e  1 0 t h  d a y  of  t h e  s e s s i o n .

H C R  43 r e l a t i n g  t o  t h e  U n i v e r s i t y  o f  A l a s k a  S c h o o l  o f  M i n e r a l  
I n d u s t r y ,  M i n e r a l  I n d u s t r y  R e s e a r c h  L a b o r a t o r y  a n d  M i n i n g  
E x t e n s i o n  P r o g r a m .

T h i s  r e s o l u t i o n  p r o p o s e s  t h a t  t h e  U  o f  A  S c h o o l  o f  M i n e r a l  
I n d u s t r y  c o n d u c t  i n n o v a t i v e  r e s e a r c h  in m i n e r a l  i n d u s t r y  
w a s t e w a t e r  m a n a g e m e n t  a n d  o t h e r  t e c h n i q u e s  w h i c h  w o u l d  e n a b l e  
t h e  p l a c e r  m i n e r  t o  m e e t  f e d e r a l  a n d  s t a t e  w a t e r  q u a l i t y  
r e g u l a t i o n s „
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S t a t e  o f  A l a s k a
OFFICE OF TH£ OGvCPnGP

•J V X E  A U

J a n u a r y  21, 1985

The H o n o r a b l e  Don B e n n e t t  
P r e s i d e n t  o f  the S e n a t e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P o u c h  V
Juneau, A K  99811 

De a r  S e n a t o r  Bennett:

U n d e r  the a u t h o r i t y  o f  art. Ill, sec. 18, o f  the A l a s k a  
C o n s t i t u t i o n ,  I a m  t r a n s m i t t i n g  a b i l l  t h a t  w i l l  t r a n s f e r  
p r i m a r y  r e s p o n s i b i l i t y  for the s e r v i c e  o f  p r o c e s s  for d o - ~  
m e s t i c  v i o l e n c e  i n j u n c t i o n s  from the s tate t r o o p e r s  to 
local p o l i c e  d e p a r t m e n t s .  C u r r e n t  law p l a c e s  p r i m a r y  r e­
s p o n s i b i l i t y  for s e r v i c e  of  these c o u r t  o r d e r s  on the 
state troop e r s ,  but p r o v i d e s  that a c o u r t  m a y  o r d e r  any 
o t h e r  p e a c e  o f f i c e r  to serve t h e m  if ?. s t ate t r o o p e r  is 
n o t  a v a i l a b l e .  AS 25.35.040. This b i l l  w o u l d  require 
local o f f i c e r s  to serve the o r d e r s  if the p e r s o n  to be 
s e r v e d  is p r e s e n t  or r e s i d e s  w i t h i n  the l o cal d e p a r t m e n t ' s  
j u r i s d i c t i o n .  If a l o cal o f f i c e r  is not ava i l a b l e ,  the 
c o u r t  m a y  d i r e c t  a s t a t e  t r o o p e r  to serve the court order.

Th i s  c h a n g e  in the law is n e e d e d  b e c a u s e  the n u m b e r  of 
d o m e s t i c  v i o l e n c e  o r d e r s  i s s u e d  by  co u r t s  e a c h  y e a r  has 
i n c r e a s e d  d r a m a t i c a l l y  since AS 2 5 . 3 5 . 0 1 0  —  2 5 . 3 5 . 0 6 0  
(formerly A S  0 9 . 5 5 . 6 0 0  —  09.55.640) t o o k  e f f e c t  in S e p­
te m b e r  o f  1980. In A n c h o r a g e  alone, the n u m b e r  o f  d o m e s­
tic v i o l e n c e  o r d e r s  that m u s t  s e r v e d  has c l i m b e d  from
an a v e r a g e  o f  15 to an a v e r a t a  of 100 a month. The v a s t  
m a j o r i t y  o f  t h e s e  o r d e r s  ( a p p r o ximately 90 percent) is 
d i r e c t e d  to p e r s o n s  w h o  r e s i d e  w i t h i n  m u n i c i p a l i t i e s  that 
h a v e  local p o l i c e  d e p a r t m e n t s .

In m a n y  cases, a local p o l i c e  o f f i c e r  w a s  c a l l e d  to the 
d o m e s t i c  d i s t u r b a n c e  t h a t  ga v e  rise to the n e e d  to o b t a i n  
a d o m e s t i c  v i o l e n c e  injunc t i o n .  The o f f i c e r  may e v e n  have 
t r a n s p o r t e d  the v i c t i m  of the a s s a u l t  to the local m a g i s­
trate or judge to r b t a i n  the order. To r e q u i r e  t h a t  the 
r e s u l t i n g  c o u r t  o r d e r  be served by a state t r o o p e r  w h o s e  
p r i m a r y  p a t r o l  a r e a  is o f t e n  o u t s i d e  o f  the city or b o r­
o u g h  a n d  w h o  has h a d  no p r e v i o u s  c o n t a c t  w i t h  the v i c t i m  
or the case is not an e f f i c i e n t  use o f  law e n f o r c e m e n t



^ 0 7

r e s o u r c e s ,  a n d  m a y  cause a d e l a y  in the s e r v i c e  of  the 
order. In the larger cities, s e r vice of t h ese i n j u n c t i o n s  
is m a d e  by o f f i c e r s  in the j u d i c i a l  s e r v i c e s  s e c t i o n  of 
the state troopers. The ne e d  to en s u r e  a d e q u a t e  s e c u r i t y  
in c o u r t r o o m s ,  t r a n s p o r t  p r i soners, and s e r v e  c r i m i n a l  
a r r e s t  w a r r a n t s  a n d  s u b p b e n a s  s e v e r e l y  limits the amount 
o f  time a n d  e f f o r t  a j u d i c i a l  ser v i c e s  o f f i c e r  may devote 
to s e r v i c e  o f  d o m e s t i c  v i o l e n c e  injunctions.

In the i n t e r e s t s  of  p r o v i d i n g  the q u i c k e s t  and b e s t  p o s s i­
ble p r o t e c t i o n  for v i c t i m s  o f  d o m e s t i c  v i o l e n c e ,  and of 
m a k i n g  the w i s e s t  p o s s i b l e  use o f  a v a i l a b l e  law e n f o r c e­
me n t  r e s o urces, I urge your p r o m p t  p a s s a g e  o f  this bill.

S i n c e r e l y

B i n  s n e m e i a  
G o v e r n o r
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January 31, 1986 

Support

CS for SB 67 - "An Act relating to arrest by a peace officer without a 

v/arrant and service of process in cases of domestic violence."

The Council on Domestic Violence and Sexual Assault supports CS for SB 67.

Section 1 amends AS 12.25.030(b) to allow warrantless arrests for certain 

domestic violence cases under municipal ordinance. It is already 

permissible under state statute. This change is important for the larger 

communities so police officers may arrest and municipal prosecutors may 

prosecute under municipal code.

Section 3 amends AS 25.35.040 so municipal police officers of a specific 
jurisdiction have the responsibility to serve domestic violence restraining 

orders in their jurisdiction. The Council on Domestic Violence and Sexual 
Assault is concerned about the rights of victims to be protected as soon as 

a domestic violence restraining order is issued. When available, local 

police officers are in the best position to respond quickly to the need to 
serve orders. Delays in service of the orders could mean that specific 

orders of no violence, no contact, etc. are not given as quickly as 
possible and therefore the victim is kept in jeopardy of harm for longer 
than necessary. If there are no local peace officers in a municipality, 

this revision in the legislation enables the court to designate any otner 
peace officer as the server. Thus state peace officers could concentrate 
on areas with no other police protection.
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DEPARTMENT OF PUBLIC SAFETY 

POSITION PAPER - CSSB 67(JUD)

Support

February 12, 1986

CSSB 67(J U D ) - "An act relating to the service of domestic violence

injunctions."

It is our interpretation that this legislation will require municipal

police agencies to serve domestic violence injunctions that are initiated 

as a result of their investigations within their jurisdiction. It will

also allow peace officers to make arrests without warrants in certain cases 

related to domestic violence and other felonies.

Domestic violence injunctions are served by Troopers assigned to the 
Judicial Services section of the Alaska State Troopers. This section is 

also responsible for courtroom security, prisoner transportation and the

servic': of subpoenas and warrants. The Alaska State Troopers have never 

received funding to cover the costs associated with the service of domestic 

violence orders. Thus, this increased work load falls on an already 
overloaded unit and the service of these orders must sometimes be subordi­

nated to other law enforcement demands.

During the last several years the trempndous increase in the number of 
domestic violence orders to be served has placed a severe drain upon the 
manpower of the Alaska State Troopers and has caused some delay in the 

service of these orders. This legislation transfers the primary responsi­

bility for the service of these injunctions from the State Troopers to 
local police departments. State Troopers would continue to serve these 

orders when local officers are not available.

The majority of domestic violence orders are served within the boundaries 

of political subdivisions which have their own police agencies. The local 
police are often more familiar with the locations and individuals involved 
in domestic violence situations and therefore can more safely and effi­

ciently serve the orders.



DEPARTMENT OF PUBL IC  SAFETY

POSITION PAPER -CSSB 67(HESS) 

 Support______

April 26, 1985

CSSB 67(H E S S ) - "An act relating to the service of domestic violence 

injunctions."

This legislation will require municipal police agencies to serve 

domestic violence injunctions that are initiated as a result of their 

investigations within their jurisdiction.

Domestic violence injunctions are served by Troopers assigned to 

the Judicial Services section of the Alaska State Troopers. This 
section is also responsible for courtroom security, prisoner 
transportation and the service of subpoenas and warrants. The Alaska 
State Troopers have never received funding to cover the costs 

associated with the service of domestic violence orders. Thus this 
increased work load falls on an already overloaded unit and the 

service of these orders must sometimes be subordinated to other law 

enforcement demands.

The majority of domestic violence orders are served within the 

boundaries of political subdivisions which have their own police 

agencies. The local police are often more familiar with the locations 

and individuals involved in domestic violence situations and therefore 
can more safely and efficiently serve the orders.

During the last two years the tremendous increase in the number 
of domestic violence orders to be served has placed a severe drain 
upon the manpower of the Alaska State Troopers an! has caused some 

delay in the service of these orders. This legislation transfers the 

primary responsibilitv for the service of these injunctions from the 
State Troopers to local police departments. State Troopers would 
continue to serve these orders when local officers are not available.



BAR ASSOCIATION
P.O BOX 100279, ANCHORAGE. ALASKA 99510. (907) 272-7469

A p r i l  2 2, 1 9 8 5

S e n a t o r  R o d e y  

A l a s k a  S e n a t e
S e n a t e  J u d i c i a r y  C o m m i t t e e  

J u n e a u  A K  9 9 8 1 1

RE: S e n a t e  B i l l  N o .  67

D e a r  S e n a t o r  R o d e y :

T h e  F a m i l y  L a w  C o m m i t t e e  o f  t h e  A l a s k a  B a r  A s s o c i a t i o n  

s t r o n g l y  u r q e s  y o u r  s u D D o r t  o f  S e n a t e  B i l l  67. T h e  D o m e s t i c  
V i o l e n c e  A c t  is o n e  o f  t h e  m o s t  e f f e c t i v e  l e a a l  t o o l s  
a v a i l a b l e  t o  v i c t i m s  o f  f a m i l y  v i o l e n c e .  H o w e v e r ,  the 
e f f e c t i v e n e s s  o f  d o m e s t i c  v i o l e n c e  o r d e r s  is s e r i o u s l y  
u n d e r c u t  w h e n  t h e r e  a r e  d e l a y s  in t h e  s e r v i c e  o f  t h e s e  o r d e r s  

u p o n  t h e  p e r p e t r a t o r  o f  t h e  v i o l e n c e . T h i s  is p a r t i c u l a r l y  

t r u e  w i t h  d o m e s t i c  v i o l e n c e  o r d e r s  w h i c h  a r e  n o t  e n f o r c e a b l e  
a q a i n s t  t h e  r e s p o n d e n t  u n t i l  t h e  r e s p o n d e n t  h a s  a c t u a l l y  b e e n  
s e r v e d  w i t h  t h e  p a p e r s .  A s  p r a c t i t i o n e r s  a n d  j u d a e s  in t h e  
a r e a  o f  f a m i l y  v i o l e n c e ,  w e  h a v e  s e e n  t o o  m a n y  o c c a s i o n s  w h e n  

t h e  i s s u a n c e  o f  e m e r g e n c y  r e s t r a i n i n g  o r d e r s  h a s  b e e n  d e l a y e d  

b e c a u s e  o f  t h e  u n a v a i l a b i l i t y  o f  A l a s k a  S t a t e  T r o o p e r s  

J u d i c i a l  S e r v i c e s  B r a n c h  to s e r v e  t h e  p a p e r s  in a t i m e l y  
f a s h i o n .  L o c a l  l a w  e n f o r c e m e n t  p e r s o n n e l  a r e  t h e  l o g i c a l  
p e o p l e  to s e r v e  t h e  d o m e s t i c  v i o l e n c e  o r d e r s .  L o c a l  l a w  

e n f o r c e m e n t  p e r s o n n e l  a r e  a l s o  c h a r g e d  w i t h  e n f o r c i n g  t h e  

d o m e s t i c  v i o l e n c e  r e s t r a i n i n q  o r d e r s  a n d  t h e r e f o r e  t h e i r  
s e r v i c e  o f  t h e  o r d e r s  w o u l d  n o t  o n l y  a s s u r e  p r o m o t e r  d e l i v e r y  

o f  t h e s e  c r i t i c a l  p a p e r s  b u t  u o u l d  a l s o  i n c r e a s e  e n f o r c e m e n t  

o f  t h e  o r d e r s  b y  a l e r t i n g  t h e  o f f i c e r s  to t h e  o r d e r s  
e x i s t e n c e  f r o m  t h e  v e r y  b e g i n n i n g .

P l e a s e  p a s s  S e n a t e  B i l l  67 s o  t h a t  v i c t i m s  o f  f a m i l y  v i o l e n c e  

a n d  t h e i r  c h i l d r e n  c a n  r e c e i v e  r e l i a b l e  s e r v i c e  a n d  

e n f o r c e m e n t  o f  t h e  d o m e s t i c  v i o l e n c e  r e s t r a i n i n g  o r d e r s .

V7hile t h e  F a m i l y  L a w  C o m m i t t e e  is e n c o u r a g e d  b y  the 

' M u n i c i p a l i t y  o f  A n c h o r a g e ' s  r e c e n t  f o r m a t i o n  o f  a c o m m i t t e e

to s t u d y  t h e  m u l t i - f a c e t e d  i s s u e  o f  d o m e s t i c  v i o l e n c e  a n d  t h e  

M u n i c i p a l i t y ' s  r e s p o n s e s  to d o m e s t i c  v i o l e n c e ;  it is s t i l l  

th e  f i r m  b e l i e f  o f  t h e  F a m i l y  L a w  C o m m i t t e e  t h a t  t h e  n e e d s  o f  

t h e  v i c t i m s  o f  f a m i l y  v i o l e n c e  w o u l d  b e  b e s t  s e r v e d  b y  t h e  
i m m e d i a t e  p a s s a g e  o f  S B  67. T h e  m u n i c i p a l i t i e s  o f  t he s t a t e

ALASKA

FAMILY LAW 
SECTION
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A p r i l  22, 1 9 8 5  

P a g e  T w o

c o u l d  b e  q i v e n  t i m e  to p r e p a r e  f o r  t h e  o n s e t  o f  t h i s  n e w  

b u r d e n  if t h e  b i l l  w a s  g i v e n  a l a t e  e f f e c t i v e  d a t e .  T h i s  

w o u l d  g i v e  A n c h o r a g e  s e v e r a l  m o n t h s  f o r  i t s  t a s k f o r c e  to 
a s s e m b l e  a t o t a l  r e s p o n s e  t h a t  w o u l d  i n c r e a s e  t h e  s p e e d  a n d  

e f f e c t i v e n e s s  o f  t h e  s e r v i c e  o f  d o m e s t i c  v i o l e n c e  p a p e r s .

S i n c e r e l y ,

K F H / t r c

c c: F u l l  C o m m i t t e e



P r e p a r e d  for T o n y  K n o w l e s ,  M a y o r  

M u n i c i p a l i t y  of A n c h o r a g e

P r e p a r e d  by  the S p e c i a l  C o m m i t t e e  

on D o m e s t i c  V i o l e n c e ,  

A n c h o r a g e  W o m e n ' s  C o m m i s s i o n

16. S e r v i c e  of d o m e s t i c  v i o l e n c e  r e s t r a i n i n g  o r d e r s  i n  the M u n i c i p a l i t y  of 

A n c h o r a g e  s h o u l d  be by t h e  A n c h o r a g e  P o l i c e  D e p a r t m e n t .  ( A d o p t e d  

6 / 1 4 / 8 5 )

T h e  C o m m i t t e e  a d o p t e d  the p h i l o s o p h y  t h a t  p r o t e c t i o n  of v i c t i m s  s h o u l d  

b e  the p r i m a r y  c o n s i d e r a t i o n  in the i u n i c i p a l i t y  of A n c h o r a g e ' s  

d o m e s t i c  v i o l e n c e  i n t e r v e n t i o n  s y s t e m .  R e s t r a i n i n g  o r d e r s  are c i v i l  

o r d e r s  a n d  a re c u r r e n t l y  s e r v e d  b y  the A l a s k a  S t a t e  T r o o p e r s  as c h a r g e d  

b y  S t a t e  S t a t u t e s .

T h e  A P D  is c h a r g e d  w i t h  e n f o r c e m e n t  of c r i m i n a l  v i o l a t i o n s .  V i o l a t i o n s  

of  r e s t r a i n i n g  o r d e r s  is a c r i m i n a l  o f f e n s e  and m u s t  t h e r e f o r e  be 

e n f o r c e d  b y  the A n c h o r a g e  P o l i c e  D e p a r t m e n t .

T h e  s y s t e m  w o r k s  in the f o l l o w i n g  m a n n e r :  A P D  r e s p o n d s  to the i n i t i a l

a b u s e  i n c i d e n t .  A P D  o f t e n  t r a n s p o r t s  the v i c t i m  to the c o u r t  tor a 

r e s t r a i n i n g  o r d e r ,  and t h e n  r e t u r n s  to e n f o r c e  v i o l a t i o n s  of the 

r e s t r a i n i n g  o r d e r s .  It a p p e a r s  to the C o m m i t t e e  that the sam e  p o l i c e  

o f f i c e r  s h o u l d  s e r v e  the d o m e s t i c  v i o l e n c e  r e s t r a i n i n g  o r d e r  s i nce 

h e / s h e  is a l r e a d y  f a m i l i a r  w i t h  the s u b j e c t s  i n v o l v e d .  It d oes not 

a p p e a r  e f f i c i e n t  for the o f f i c e r  nor for the v i c t i m s  to hav e  a d i f­

fe r e n t  o f f i c e r ,  an  A l a s k a  S t a t e  T r o o p e r ,  i n v o l v e d  in  o n l y  the third of 

four p o l i c e  o f f i c e r  c o n t a c t s .

In m a k i n g  this r e c o m m e n d a t i o n  the C o m m i t t e e  a l s o  c o n s i d e r e d  the 

f o l l o w i n g  facts: 1) of the 1 3 0 0 - 1 4 0 0  d o m e s t i c  v i o l e n c e  r e s t r a i n i n g

o r d e r s  s e r v e d  in 1984, o v e r  9 0 %  o r i g i n a t e d  w i t h i n  t he M u n i c i p a l i t y .  2) 

A P D  r e c e i v e d  5-7 c a l l s  of d o m e s t i c  v i o l e n c e  e a c h  day. 3) T h e  A P D  has a 

b a c k l o g  of 9 , 0 0 0  c i t a t i o n s ,  if p a r k i n g  a n d  t r a f f i c  w a r r a n t s  a r e  

i n c l u d e d .  4) T h e  c u r r e n t  A P D  c o n t r a c t  d o e s  not a l l o w  c o n t r a c t i n g  ou t  

p o l i c e  s e r v i c e s  s u c h  as s e r v i c e  of s u b p e o n a s .  5) T h e  a v e r a g e  cos t  for 

p r i v a t e  s e r v i c e  of a s u b p e o n a  is $26. 6) T h e  A l a s k a  S t a t e  T r o o p e r s

r e c e i v e d  a n  8 p e r s o n  r e d u c t i o n  to the A n c h o r a g e  p o s t  s i n c e  1985.


