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HEAL T H ,  E D U C A T I O N  A N D  

The Co mmittee on S 0 C I A L  S E R V I C E S h a s  h a d  SB 17

" A n  A c t  r e l a t i n g  to the a p p l i c a b i l i t y  o f  the s c h o l a r s h i p  l o a n  p r o g r a m  to 
s t u d e n t s  a t t e n d i n g  m o r e  t h a n  o n e  p o s t s e c o n d a r y  e d u c a t i o n a l  i n s t i t u t i o n ;  
a n d  p r o v i d i n g  for a n  e f f e c t i v e  d a t e . "

u n d e r  c o n s i d e r a t i o n  a n d  r e c o m m e n d s :

i W  

[ ]

[ ]

[ ] 

[ ]

do  p a s s  [ ] do  n o t  p a s s

do p a s s  w i t h  a t t a c h e d  a m e n d m e n t s ( s )

r e p l a c e  w i t h  CS f o r  ______________________________________

a n d  r e c o m m e n d s

[ ] s a m e  t i t l e

[ ] n e w  t i t l e

A N D  a t t a c h e s  a " L e t t e r  o f  I n t e n t "  [ ] N e w  F i s c a l  N o t e

[ ] Zero Fiscal N o t e  Attached
r e p o r t s  it b a c k  w i t h o u t  r e c o m m e n d a t i o n

[ ] r e f e r r e d  to t he

M E M B E R S  S I G N I N G  

D O  P A S S

C o m m i  t t e e

M E M B E R S  H A V I N G  

O T H E R  R E C O M M E N D A T I O N S :
/ v \ V  ,

  .
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-A copy of HB 334 

-Staff memo on HB 334 

-Newspaper articles:

1) Asbestos Found in Infants' Lungs (AP 3/1/85)

2) EPA Broadens Base of Asbestos Threat

3) Carpenter Claims Material Unsafe



FROM: Deborah Niedermeyer, Ccmnittee Aide

RE: HB 334 forbiding hazardous asbestos in new construction

DATE: 15 April, 1985

TO: House HESS Coinnittee

Background

Asbestos-containing building materials are still being used in 

new public buildings. The purpose of this bill is to avoid the 

problems of asbestos by keeping hazardous asbestos Materials out of 

public buildings or building renovations which go out to bid after 

the effective date.

While many a ^estos-containing materials do not create dangerous 

fibers once installed, cutting and handling these materials during 

construction can create fibers which are not only hazardous to 

workers, but linger in the building as a hazard to the occupants 

after the building is completed. In some cases, the state must go to 

the considerable expense of removing the hazard.

This bill

1) Forbids the installation of hazardous asbestos in public 

buildings, (page 1, line 12)

2) Requires that bo_n state and municipal bid specifications contain 

a "no hazardous asbestos" clause arid requires contractors to sign a 

statement that this requirement has been met. (page 2, lines 5-11 and 

page 3 lines 7-17)

2) Requires the Department of Labcr to inspect for hazardous asbes­

tos at state building sites and allows the department to halt 

hazardous asbestos installation. Charges Labor with training state 

and municipal employees to do asbestos inspections, (paae 1-2, lines 

13-3)

3) Requires municipalities to make asbestos inspections of their own 

public building sites and allows them to halt the installation of 

hazardous asbestos, (page 2, lines 4-19)

4) Provides a definition of hazardous asbestos, (page 3 lines 19-22 

and page 1 lines 21-25)
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EPA broadens base of asbestos threatBy Science Digest Crumbling asbestos threaten., many more lives than originally thought—it exists in apartments, office buildings and private homes as well as in schools and factories.The Environmental Protection Agency (EPA) recently surveyed public buildings and apartment complexes in 10 cities, according to an article in a recent issue of Scien­ce Digest, and found 20 percent, or 700,000, contained asbestos in an easily crumbled state.The amount of that asbestos in the air remains to be determined. Until then, says Alvin Aim of the E P A , “ th ere is no cause for ' alarm.”  But, he warns, neither is there room for complacency.Another ,tudy funded by the De­partment of Health and Human Services discovered up to 200,000 California homes with air distribu­tion ducts made of corrugated asbestos paper.

Irving Selikoff of Mount Sinai Medical Center and his colleague, William Nicholson, are investigat­ing whether air forced through the ducts carries asbestos fibers. No one knows if similar ducts have been installed elsewhere.Asbestos is dangerous when loost- particles become airborne. They can become imbedded in the lungs aid  cause a sometimes fatal scar­ring of the lungs called asbestosis; mesothelioma, a rare cancer of the chest and abdomen; lung cancer, and other cancers.At least ono person dies from asbestos exposure every 58 mi­nutes, according to Selikoff.The victims include not only ship­yard workers, millers, construc­tion and utility employees and asbestos workers but also school­children.Recent studies indicate there are 15 million students and 1.4 million workers in schools that contain

loose, easily crumDled asbestos.The EP A  required all schools to undergo asbestos inspection by June, 1983, and to notify parents and employees of the results. It didnot mandate further actionunder the theory that pressure fro m  p a re n ts  would fo rce  a cleanup.Aim called the voluntary prog­ram highly successful.“ Two-thirds of the schools have already taken action,”  he said, “ and another 23 percent are plan­ning to.”Anthony Mazzocchi, of Parents A g a in st Asbestos H azards in Schools, called the program “ a tot­al disaster.”He claims that without proper gu id e lin e s 95 p ercen t of the cleanups are not done properly. He said 19 asbestos-plagued schools in New Jersey did not open last fall for thnt reason.Bill Borwegen, director of occu­

pational safety and health for the Service Employees International Union, agre is:“ Abatement is being done in a very shoddy manner, and schools are actually becoming mote con­taminated as a result.”The federal Occupational Safety and H e a lth  A d m in is tr a tio n  (OSHA) is responsible for protect­ing asbestos workers. O SH A ’s.- mandate is not to insure a safe workplace, but only to make it as safe as economically and technical­ly feasible.“ Basically, they are deciding how many people will live and how many will die,”  Selikoff says, “ be­cause there is no known safe level of asbestos.”Asbestos gradually is being re­placed by other materials, includ­ing fiberglass. No one knows if those substances will prove to be dangerous.
iSmvofc. v m cm  n  5
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9151 S k y w o o d  Lane 

Juneau, A l as ka 99801 

Apri l 15, 1985

R e p r e s e n t a t i v e  Koponen, C o - C h a i r m a n  

R e p r e s e n t a t i v e  Gr uenberg, C o - C h a i r m a n  

House E d u c a t i o n  and Social Serv? es C o m m i t t e e  

Al a s k a  L e g i s l a t u r e  

Pouch V

Juneau, A l a s k a  99811

Re: HB 334: I n s t a l l a t i o n  of A s b e s t o s  in P u b l i c  B u i l d i n g s

Dear R e p r e s e n t a t i v e s  K o po ne n and Gruenberg:

W e  w o u l d  like your co..u.iittee to k n ow that the L e ag ue of 

Wo m e n  V o t e r s  of A l a s k a  su p p o r t s  e n a c t m e n t  of the s u bj ec t 

l e g i s l a t i o n .

O u r  supp or t is based on our c o n c e r n  ab ou t the se ve re 

l o n g - t e r m  h e a l t h  h a z a r d  p o s e d  by  f r i a b l e  a s b e s t o s  w h e r e  the 

re su lt in g p a r t i c l e s  can enter the c i r c u l a t i n g  air in a bu i l d i n g  

and become ingested into p e o p l e ' s  lungs. Th e League of W o m e n  

V o t e r s  of th e U n i t e d  S t a t e s  h a s  a d o p t e d  p o s i t i o n s  s u p p o r t i n g  

p r o t e c t i o n  of the p u bl ic he al th a g ai ns t h a z a r d o u s  su bs t a n c e s  and 

air p o l l u t a n t s ;  a n d  th e L W V A K  r e l i e s  u p o n  t h o s e  p o s i t i o n s  in 

taking this action.

W e  have been fo ll ow in g the p r o b l e m  of a s be st os h e al th 

h a z a r d s  for s o m e  ti me , and h a v e  b e e n  s u p p o r t i n g  e n a c t m e n t  of 

HB 5 (removal of a s be st os h e a l t h  ha za rd s f r o m  schools). It would 

be an ironic and c o st ly situation, indeed, if the State of A l as ka 

were to al l o w  new i n s t a l l a t i o n s  of a s be st os to go into St at e and 

m u n i c i p a l  p u b l i c  buildings, bu i l t  with p u b l i c  funds, w h en v/e now 

have a good fix on the d e g r e e  of expense t h at will be incurred 

when, at some later time, m u ch if not all of that asbe st os will 

h a v e  to be r e m o v e d  in o r d e r  to p r o t e c t  t h e  h e a l t h  of p e r s o n s  

using those buildings. W h i l e  we also s u pp or t e n e r g y  conservation.



R e p r e s e n t a t i v e s  G ru enberg and Kopenan
April 15, 1985
Page Two

through p r op er insu la ti on of bu il di ng s and other means, other 

much safer m a t e r i a l s  and m e t h o d s  exist to ac hi ev e that end.

D E C :kn

cc: C o m m i t t e e  Me mb er s (Taylor, Hurley, Th om ps on , P e t t y j o h n  and

Hanley)

Paula Zi eg le r (LW VA K President)

Th an k you for c o n s i d e r i n g  our views.

Sincerely,

I

(Natural R e s o u r c e s  Portfolio)



Carpenter claims material 
in Fairbanks center unsafe

By SUSAN FISHER 
Staff WriterA local carpenter refusing to work 

on the South Fairbanks Community 
Center because of asbestos materials 
says the city is inviting future 
hazards, but city and state officials 
disagree.

The new center, which was to be 
completed this month, is about a 
month behind schedule. It will be used 
for a child care center and commun­
ity meetings.At issue are thin wall boards con­taining asbestos and silica. The tiny particles from either can be hazar- UovS if inhaled. Asbestos is a known cancer-causing substance if exposure is prolonged.

But the Fairbanks city engineer 
and two state labor officials say there 
are no hazards to workers installing 
the hoards providing precautions are 
taken. Once in place, the materials 
will pose no hazards to people using 
the building, he said.The $1 million center at 24th and Rickert streets is being built with state and federal funds. On Feb. 11, the Fairbanks City Council will hold a public hearing on a bill giving a 20- year lease, for one dollar a year, to the In te rd e n o m in a tio n a l M in istry  Alliance, which wants to operate the center.The R ev. Lenncll Cleaver, who chairs the alliance's building commit­tee, said he personally made inquiries after hearing carpenter Ray Halder- man’s concerns, and he is satisfied there will be no hazards."T h e amount of particles that would escape is an amount that wouldn’t hurt anything,”  Cleaver concludes from his conversations with various officials.But Ray Halderman, a member of the Carpenters Union, says the city is inviting future risk in using the ce­ment asbestos boards in the center’s

PO SSIB L E  D A N G ER —M ert M eeker, p ro jec t m a n a g e r for 
T oom bs C onstruc tion  p ro je c t on th e  South F a irb an k s  Com ­
m u n ity  C en te r, po in ts to th e  cau tion  w arn ing  on a shee t of 
a sb es to s  w a llb oa rd . He is in a  room  spec ia lly  sea led  off with 
p la s tic  in o rd e r  to cu t the  asb esto s . iSiaff photo by Charles Mason)

kitchen and bathroom areas. Halder­man says he’s been raising his con­cerns to officials the past two months, and he refuses to work at the site.‘ They’re seeming to say it’s not a problem, but I say it’s dumb putting this material in," he says, when there are cheaper and less hazardous mate­rials available.

"The main problem is the danger of it being cut after it’s installed," Halderman says.City Engineer John Phillips dis­agrees. “ We haven’t been able to find anybody other than Mr. Halderman" who sees a hazard, Phillips says.The cement asbestos boards were 
(See C A R P ENTER, Pane 3)

CARPENTER. . .
(Continued from page I) recommended by architect Roger Cotting, and are specified in the city's contract with Toombs Construction Co.Phillips has called a number of agencies, including the federai En­vironmental Protection Agency. The only hazards appear to be during cut­ting and installation."We still have an open mind about this, but no one has recommended that we not use this material," Phil­lips said Friday.Meanwhile, two officials with the Alaska Department of Labor's OSHA sections say the contractor’s plans for protecting workers go beyond em­ployer requirements. They do not see hazards for building users once con­struction is finished and the area is thoroughly vacuumed.Halderman, though, wonders whal. will happen if someone unwittingly damages, cuts or puts a hole in the boards without knowing of the asbes­tos fibers and silit a particles.Phillips replies: "The lease agree­ment for the building contains a clause there will be no additions, al­terations, etc. without obtaining the city engineer’s written apr;rova'i in advance.”Mert Meeker, Toombs Construction project manager, Says Glasweld, manufactured in Pennsylvania, is specified in the contract.The boards, about one-eighth-inch thick, come in large sheets. Those are cut to size, and cuts arc made for fix­tures. Glasweld, contains 51 percent cement, 15 percent asbestos and 34 percent silica, said Meeker.Among attractive qualities of this product are its resistance to fire, its durability, moisture resistance and easy maintenance. The boards are being installed over sheetrock at the new center.Meeker expresses concern over the silica, and says the extra precautions, which Toombs will pay out of its own pocket, are as much due to the silica as the asbestos.

Workers will wear disposable coveralls and use respirators to avoid inhaling particles. The work areas will be covered with Visqueer, with an air chamber le a d in g th e m . Special filters will be placed on the vacuum system, Meeker said.Toombs Construction and the city engineering office are relying on the free advice of a state OSHA consul­tant, Pat Patterson, who has been at the job site and made his recom­mendations.Bill Blythe, an OSHA industrial hygienist, said installing this type of asbestos product is far less hazardous than, say, removal if older asbestos products, which can ,Fi ike. It is those older products that a; e the subject of expensive rem ovals in schools throughout the nation and Alaska.This board, Blythe said, is “ very well bonded."Once the building is complete, users should not be exposed to hazards."If people working on it or cutting on it or scraping things off of it, you may generate asbestos fiber, but it’s hard to imagine there would be any expo­sure. The hazard comes from fibers in the air. Just because it’s in the build­ing doesn't mean it’s in the air,”  said Blythe.



f M *

Asbestos found 
in infants’ lungs

jJ ife
CHICAGO (A P)—Asbestos 

has been found in the lunge of 
infants less than 10 months old, 
su g g e s t in g  th a t  the flam e- 
retardant mineral fiber linked 
with lung cancer is "probably 
e v e ry w h e re ,”  a re s e a rc h e r  
says.

"Nobody had ever looked at 
(possible asbestos exposure in) 
either children or infants," said 
Dr. Abida K. Haque, a patholog­
ist at the University of Texas 
Medical Branch in Galveston.

“ I started looking at ones that 
had died of various diseases,” 
Haque said in a telephone inter­
view Wednesday. “ I was sur­
prised that in the first one I 
looked at, I found a few asbestos 
bodies."

Asbestos bodies arc microsco­
pic fragments of asbestos that 
become coated with iron and 
proteins after they lodge in the 
lung. Over several years, they 
give rise to fibrous tissue that 
displaces lung tissue and re­
duces breathing capacity.

Concentrations of asbestos 
bodies in some infants were 
comparable with those in some 
adult lung-cancer patients, Ha­

que and her colleagues said in a 
report in the March issue of the 
A m erican  Medical Associa­
tion’s Archives of Pathology and 
Laboratory Medicine.

‘‘The number (of asbestos 
bodies) I found was rea l ly  
sm all,"  Haque said. "What I 
was concerned about was the 
duration of exposure—being ex­
posed when they are small . . . 
what effect it might have when 
they are 20 or 30.”

The study was based on 17 
autopsies on infants ranging in 
ag e  from  2 Me m on th s  to 10 
months. Ten had died from sud­
den infant death syndrome and 
seven had died from pneumonia, 
skin infections, meningitis and 
other diseases.

Haque cautioned that the Gal­
veston study was “ very pre­
liminary” and that ■•t least 50 to 
100 more infants will have to be 
studied to determine whether 
the findings are meaningful.

The infants m ght have been 
exposed to asbe: tos sprayed on 
ceilings, used in incubator gas­
kets or found in other sites in the 
home or hospital, Haque said.
“ I t’s probably everywhere." / ;      *
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Asbestos found 
in infants' lungs
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CHICAGO (A P)—Asbestos 

has been found in the lungs of 
infants less than 10 months old, 
suggesting that the flame- 
retardant mineral fiber linked 
with lung cancer is “ probably 
everyw here,”  a researcher 
says.

“ Nobody had ever looked at 
(possible asbestos exposure in) 
either children or infants,”  said 
Dr. Abida K. Haque, a patholog­
ist at the University of Texas 
Medical Branch in Galveston.

“ I started looking at ones that 
had died of various diseases,” 
Haque said in a telephone inter­
view Wednesday. “ I was sur­
prised that in the first one I 
looked at, I found a few asbestos 
bodies.”

Asbestos bodies are microsco­
pic fragments of asbestos that 
become coated with iron and 
proteins after they lodge in the 
lung. Over several years, they 
give rise to fibrous tissue that 
displaces lung tissue and re­
duces breathing capacity.

Concentrations of asbestos 
bodies in some infants were 
comparable with those in some 
adult lung-cancer patients, Ha­

que and her colleagues said in a 
report in the March issue of the 
American Medical Associa­
tion’s Archives of Pathology and 
Laboratory Medicine.

“ The number (of asbestos 
bodies) I found was really 
small,”  Haque said. “ What I 
was concerned about was the 
duration of exposure—being ex­
posed when they are sm all. . .  
what effect it might have when 
they are 20 or 30.”

The study was based on 17 
autopsies on infants ranging in 
age from  2% months to 10 
months. Ten had died from sud­
den infant death syndrome and 
seven had died from pneumonia, 
skin infections, meningitis and 
other diseases.

Haque cautioned that the Gal­
veston study was “ very pre­
liminary”  and that at least 50 to 
100 more infants will have to be 
studied to determine whether 
the findings are meaningful.

The infants might have been 
exposed to asbestos sprayed on 
ceilings, used in incubator gas­
kets or found in other sites in the 
home or hospital, Haque said. 
“ It’s probably everywhere.”  / ;
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H E A L x H ,  E D U C A T I O N  A N D

TU _ . S O C I A L  S E R V I C E S  u . J C S . 3  2 0 (HESS).am
T h e  C o m m i t t e e  o n    h a s  h a d

"An A c t  r e l a t i n g  to i n p l i e d  c o n s e n t  to p r e l i m i n a r y  b r e a t h  test b y  c i r c r a  
and w a t e r c r a f t  o p e r a t o r s .”

un d e r  c o n s i d e r a t i o n  a n d  r e c o m m e n d s :

t - ] do p a s s  [ ] do n o t  p a s s

L ] do p a s s  w i t h  a t t a c h e d  a m e n d m e n t s ( s )

[ ] s a m e  t i t l e
[ ] r e p l a c e  w i t h  CS f o r  __________________________________________________ [ ] n e w  t i t l e

a n d  r e c o m m e n d s

[ ] A N D  a t t a c h e s  a " L e t t e r  o f  I n t e n t "  [ ] N e w  F i s c a l  N o t e

[ ] Zero Fiscal Note Attached
[ ] r e p o r t s  it b a c k  w i t h o u t  r e c o m m e n d a t i o n

[ ] r e f e r r e d  to t h e ___________________________________________________C o m m i t t e e

M E M B E R S  S I G N I N G  M E M B E R S  H A V I N G

DO  P A S S  O T H E R  R E C O M M E N D A T I O N S :

/ / / «

if I . ;

/C H A I R M A N  S



STATE OF ALASKA 1985 L EG IS LA TI VE  SESSION 

___________________ FISCAL N O T E _______________—

Revision Date:

REQUEST FISCAL DETAIL

Bi i 1/Kesol ution .No..: . . , Agency Affected: Public Safety
Title: Ac t relating- Lu unuliml Program Ca te go ry  Affected:
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DEPARTMENT OF PUBLIC SAFETY 

POSITION PAPER _  SB 20 

Support 

February 1, 1985

SB 20 - "An Act relating to implied consent to preliminary breath test 

by aircraft and w at e rc ra ft  operators,"

The purpose of this legislation is to include aircraft and . 

wa te rc ra ft  operators in the implied consent statute for breath tests.

Passage of this legislation will allow law e nforcement officers 

to a dm inister the preliminary breath test which can provide probable 

cause to a dmi nister an additional test of sufficient validity to stand 

as court evidence of operating a vehicle, wa tercraft, or aircraft 

while intoxicated.

During the past few years numerous instances have taken place 

where lives have been lost due to wat er cr af t operators and pilots 

being under the influence of alcohol.
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POUCH  Y STATE CAPITOL 

JU N EA U . ALASKA 9981! 

907.465-3800

L E G IS LA T E  AFFAIRS AGENCY

M E M O R A N D U M  D e c e m b e r  17, 1984

S U B J E C T :  O p e r a t i n g  w a t e r c r a f t  w h i l e  i n t o x i c a t e d .
( W o r k  O r d e r  No. 14-0225)

TO: S e n a t o r  B i l l  R a y

FROM: G e o r g e  W. E d w a r d s
L e g i s l a t i v e  C o u n s e l

In r e s p o n s e  to y o u r  r e q u e s t  c o n c e r n i n g  l e g i s l a t i o n  i n  t h e  
a r e a  o f  w a t e r c r a f t  o p e r a t i o n ,  I r e s e a r c h e d  e x i s t i n g  l a w  a n d  
m a d e  c o p i e s  o f  r e l e v a n t  s t a t u t e s  f o r  y o u r  r e v i e w .  Ei.^sting 
la w  a d d r e s s e s  the i n t o x i c a t e d  w a t e r c r a f t  o p e r a t o r  s i t u a t i o n  
in T i t l e  5, A m u s e m e n t s  a n d  S p o r t s ,  at A S  5 . 2 5 . 0 6 0  a n d  i n  
T i t l e  28, M o t o r  V e h i c l e s .  U n d e r  T i t l e  28 a l l  o f  the 
d r u n k - d r i v i n g  la w s  w h i c h  a p p l y  to m o t o r  v e h i c l e s  a p p l y  to 
a i r c r a f t  a n d  w a t e r c r a f t  as w e l l .  T h u s  it w o u l d  a p p e a r  t h a t  
our e x i s t i n g  p r o h i b i t i o n  a g a i n s t  i n t o x i c a t e d  w a t e r c r a f t  
o p e r a t o r s  is at l e a s t  as s t r o n g  as t h a t  o f  o t h e r  s t a t e s .

T h e r e  is h o w e v e r  a d i s t i n c t i o n  a m o n g  v e h i c l e  o p e r a t o r s  m a d e  
in A S  2 8 . 3 5 . 0 3 1  w h i c h  m a y  w a r r a n t  e l i m i n a t i o n .  T h e r e  
o p e r a t o r s  o f  m o t o r  v e h i c l e s ,  a i r c r a f t  a n d  w a t e r c r a f t  a r e  all 
r e q u i r e d  b y  t h e  i m p l i e d  c o n s e n t  l a w  to s u b m i t  to a b r j a t h  
te s t  f o r  a l c o h o l .  O n l y  m o t o r  v e h i c l e  o p e r a t o r s ,  h o w e v e r ,  
are r e q u i r e d  to s u b m i t  to p r e l i m i n a r y  b r e a t h  t e s t s  i n  t h e  
f i e l d  u n d e r  s u b s e c t i o n  (b). T h e s e  p r e l i m i n a r y  t e s t  d e v i c e s  
are h a n d h e l d  p o r t a b l e  u n i t s  a n d  I c a n ' t  t h i n k  o f  a n y  p r a c t i­
cal r e a s o n  t h e y  c o u l d  n o t  b e  u s e d  o n  a i r c r a f t  a n d  w a t e r c r a f t  
o p e r a t o r s  u n d e r  e s s e n t i a l l y  t h e  s a m e  c i r c u m s t a n c e s  as t h e y  
are n o w  u s e d  on d r i v e r s  o f  m o t o r  v e h i c l e s .  T h e s e  c i r c u m­
st a n c e s  m u s t  i n c l u d e  e i t h e r  a n  a c c i d e n t  or a m o v i n g  v i o ­
l a t i o n  o f  l a w  b e f o r e  t h e  p r e l i m i n a r y  t e s t  ca... b e  r e q u i r e d .

If t h e r e  is a n y  o t h e r  h e l p  I c a n  g i v e  y o u  w i t h  r e g a r d  to 
this i n q u i r y  p l e a s e  let m e  k now.

G W E : o j b  
J 10 / 0 3 4
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§ 05.25.060 A l a s k a  S t a t u t e s  S u p p l e m e n t § 05.25.090

(23) "veterans organization” means a civic, service or charitable 
organization in the state, or a branch or lodge or chapter of a national 
or state organization in the state, not for pecuniary profit, the mem­
bership of which consists of individuals who were members of the 
armed services or forces of the United States, and which has been in 
existence for five years before applying for a license under this chapter. 
(§ 1 ch 27 SLA 1960; am §§ 4, 5 oh 66 SLA 1976; am §§ 6-8 ch 27 SLA 
1982; am § 8 ch 59 SLA 1983)

R e v iso ry  n o tes. — This section was 
reorganized in 1983 to put the defined 
words in alphabetical order.

E ffect o f am en d m en ts . — The 1982 
amendm ent inserted "outboard motor 
association” and "or nonprofit trade” in 
paragraph (15), inserted a comma

following "rights to participate" and the 
language beginning "the specified kinds of 
games" and ending "52 or less and in” in 
paragraph (16), and added paragraph (22).

The 1983 am endm ent added paragraph 
(16).

C h a p t e r  25. Watercraft.

A rticle
3. General Provisions (§§ 05.25.060, 05.25.090)

A rticle 3. G eneral Provisions.
S ection
60. Prohibited operation 
90. Penalties

Sec. 05.25.060. P ro h ib ited  operation, (a) A person may not 
operate a watercraft whether for recreational purposes or any other 
purpose or manipulate water skis, a surfboard, or a similar device on 
the waters of the state in a reckless or negligent manner so as to 
endanger the life or property of another person.

(b) A person may not operate a watercraft whether for recreational 
purpose;, or any other purpose in violation of AS 28.35.030 on the 
waters of the state while under the influence of any intoxicating liquor, 
narcotic drug, barbiturate or marijuana. (§ 3 ch 63 SLA 1961; am <i 1 
ch 60 SLA 1976; am § 3 ch 117 SLA 1982)

E ffect o f  am en d m en ts . -  The 1982 surfboard, or a sim ilar device" in subsec- 
am endm ent substituted "in violation of AS tion (b).
28.35.030” for "or m anipulate w ater skis, a

Sec. 05.25.090. P enalties. A person who violates any provision of 
this chapter is guilty of a misdemeanor and is punishable by a fine of 
not more than $500, or by imprisonment of not more than six months, 
or by both, for each violation unless that person is convicted of a viola­
tion of AS 28.35.030, in which case the sentence shall be in accordance 
with AT- . '..35.030. (§ 10 ch 63 SLA 1961; am § 4 ch 117 SLA 1982)
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§ 28.35.030 § 28.35.030

S ec. 28.35.030. O peratin g  a veh icle , a ircra ft o r w atercra ft 
w h ile  in tox ica ted , (a) A person commits the crime o f  driving while 
intoxicated i f  the person operates or drives a motor vehicle or operates 
an aircraft or a watercraft

(1) while under the influence o f intoxicating liquor, or any controlled 
substance listed in AS 11.71.140 —  11.71.190;

(2) when, as determined by a chemica est taken within four hours 
after the alleged offense was committed, f.iere is 0.10 percent or more 
by weight o f  alcohol in the person’s blood or 100 milligrams or more of 
alcohol per 100 milliliters o f blood, or when there is 0.10 grams or more 
o f alcohol per 210 liters o f the person’s breath; or

(3) while the person is under the combined influence o f intoxicating 
liquor and another substance.

(b) Driving while intoxicated is a class A misdemeanor.
(c) Upon conviction under this section flie court shall impose a mini­

mum sentence o f imprisonment o f  not lesa than 72 consecutive hours 
and a fine o f  not less than $250 if  the person has not been previously 
convicted in this or .another jurisdiction o f driving while intoxicated 
under this or another law or ordinance with substantially similar 
elements or refusal to submit to a chemical test under AS 28.35.032 or 
another law or ordinance with substantially similar elements. Upon 
conviction under this section the court shall impose a minimum sen­
tence o f imprisonment of not lesj than 20 consecutive days and a fine 
o f not less than $500 if, within the preceding 10 years, the person has 
beer previously convicted once in :his or another jurisdiction o f driving 
while intoxicated under this or another law or ordinance with substan­
tially similar elements or refusal to submit to a chemical test under AS
28.35.032 or another law or ordinance with suustantially similar 
elements. Upon conviction under this section the court shall impose a 
minimum sentence o f  imprisonment o f not less than 30 consecutive 
days and a fine o f not less than $1,000 if, within the preceding 10 years, 
the person has been previously convicted in this or another jurisdiction 
o f more than one o f th e following offenses or has more than once been 
previously convicted o f  one o f the following offenses: (1) driving while 
intoxicated under this or another I iw or ordinance with substantially 
similar elements; (2) refusal to suumit to a chemical test under AS
28.35.032 or another law or ordinance with ; ubstantially similar 
elements. The execution o f sentence may not be suspended nor may 
probation be granted except on condition that the minimum imprison­
ment provided in this section is served. Imposition o f  sentence may not 
be suspended. In addition, i f  the offense involved driving a motor vehi­
cle for which a driver’s license is required, the person’s driver’s license 
shall be revoked in accordance with AS 28.15.181 and the vehicle used 
in commission o f  the offense may be forfeited under AS 28.35.036. In 
addition, the court shall order, and a person convicted under this sec­
tion shall undertake, for a term specified by the court, that program of
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§ 28.35.030 M o t o r  V e h ic l e s S 28.35.030

alcohol education or rehabilitation that the court, after consideration 
o f any information compiled under (d) o f this section, finds appropriate.

(d) Except as prohibited by federal law or regulation, every provider 
o f treatment programs to whi :h persons are ordered under (c) o f this 
section shall supply the Alaska court system with the information 
regarding the condition and treatment o f those persons as the supreme 
court may require by rule. Information compiled under this subsection 
is confidential and may only be used by a court in sentencing a person 
convicted under (c) o f this section, or by an officer o f the court in 
preparing a presentence report for the use o f the court in sentencing a 
person convicted under (c) o f this section.

(e) A person who is sentenced to imprisonment for 72 consecutive 
hours upon a first conviction under (c) o f  this section and who is not 
released from imprisonment after 72 hours may not bring an action 
against the state or a municipality or its agents, officers, or employees 
for damages resulting from the additional period o f confinement if

(1) the employee or employees who released the person exercised due 
care and, in releasing the person, followed the standard release proce­
dures o f the prison facility; and

(2) the additional period o f confinement did not exceed 12 hours.
(f) For purposes o f this section, convictions for both driving while 

intoxicated and for refusal to submit to a chemical test o f breath under 
AS 28.35.031(a), i f  arising out o f a single transaction and a single 
arrest, are considered one previous conviction.

(g) In this section,
(1) "operate an aircraft" means to use, navigate, pilot, or taxi an 

aircraft in the airspace over this stale, or upon the land or water inside 
this state;

(2) "operate a watercraft” means to navigate or use a vessel used or 
capable o f being used as a means o f transportation on water for recre­
ational or commercial purposes on all waters, fresh or salt, inland or 
coastal, inside the territorial limits or under the jurisdiction o f the 
state. (§ 50-5-3 ACLA 1949; am § 1 ch 107 SLA 1955; am § 1 ch 121 
SLA 1967; am § 45 ch 32 SLA 1971; am § 4 ch 74 SLA 1974; am ;i§ 2, 
3 ch 152 SLA 1978; am § 28 ch 94 SLA 1980; am § 10 ch 129 SLA 1980; 
am § 21 ch 45 SLA 1982; am §§ 13 —  15 ch 117 SLA 1982; am §§ 13 
—  15 ch 77 SLA 1983)

R ev iso r’s n o tes. — In 1984, former sub­
section (0 was redesignated as present 
subsection (g) and former subsection (g) 
was redesignated as present sub 3ection (f).

C ross re ferences. — For sentences for 
class A misdemeanors, see AS 
12.55.035(b)(3) and 12.55.135(a).

E ffect o f am en d m en ts. — The first 
1980 amendment, in subsection (a) as it 
existed prior to the second 1980 amend­
ment, deleted "under AS 11.05.150” from

the end of the third sentence and substi­
tuted "AS 28.15.181” for "AS 28.15.110(c)” 
in the fourth sentence.

The second 1980 amendment rewrote 
the section.

The first 1982 amendment substituted 
"or any controlled substance listed in AS
11.71.140 — 11.71.190” for "depressant, 
hallucinogenic, stim ulant or narcotic drug 
as defined in AS 17.10.230(13) and AS 
17.12.150(3)” in subsection (a)(1).
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§ 28.35.031 A l a s k a  S t a t u t e s  § 28.35.031

purposes of s ta tu te  or ordinance m aking it 
a criminal offense to operate an automo­
bile while in th a t condition. 142 ALR 555.

What is a "motor vehicle” within s ta t­
utes m aking it  an offense to drive while 
intoxicated, 66 ALR2d 1146.

Right to trial by jury  in criminal pros­
ecution for driving while intoxicated or 
sim ilar offense, 16 ALR3d 1373.

Driving under the influence, or when 
addicted to the use, of drugs as criminal 
offense. 17 ALRSd 815.

Applicability, to operation of motor 
vehicle on private property, of legislation 
m aking drunken driving a criminal of­
fense, 29 ALR3d 938.

What amounts to violation of drunken 
driving sta tu te in officer's "presence” or 
"view” So as to permit w arrantless arrest, 
74 ALR3d 1138.

W hat constitutes driving, operating, or 
being in control of motor vehicle for 
purposes of driving while intoxicated sta t­
ute or ordinance, 93 ALR3d 7.

Reckless driving as lesser included of­
fense of driving while intoxicated or sim­
ilar charge, 10 ALR4th 1252.

Denial of accused's request for initial 
contact with attorney — drunk driving 
cases, 18 ALR4th 705.

Sec. 23.35.031. Im plied  con sen t, (a) A  person who operates or 
drives a motor veh; de in this state or who operates an aircraft as 
defined i.n AS 28.35.030(g)(1) or who operates a watercraft as defined 
by AS 28.35.030 (g)(2) shall be considered to have given consent to a 
chemical test or tests o f the person’s breath for the purpose of 
determining the alcoholic content o f the person's blood or breath if 
lawfully arrested for an offense arising out o f acts alleged to have been 
committed while the person was operating or driving a motor vehicle 
or operating an aircraft or a watercraft while intoxicated. The test or 
tests shall be administered at the direccion o f a law enforcement officer 
who has reasonable grounds to believe that the person was operating 
or driving a motor vehicle or operating an aircraft or a watercraft in 
this state while intoxicated. ~

(b) A person who operates or drives a motor vehicle in this state shall 
be considered to have given consent to a preliminary breath test for the 
purpose o f determining the alcoholic content o f the person’s blood or 
breath. A  law enforcement officer may administer a preliminary 
breath test at the scene o f the incident i f  the officer has reasonable 
grounds to believe that a person’s ability to operate a motor vehicle is 
impaired by the ingestion o f alcoholic beverages and that the person

(1) was driving a motor vehicle that i3 involved in an accident; or
(2) committed a m oving traffic violation.
(c) Before adm inistering a preliminary breath test under (b) o f this 

section, the o ‘ficer shall advise tne person that refusal may be used 
against the pt rson in a civil or criminal action arising out o f the inci­
dent and that refusal is an infraction. If the person refuses to submit 
to the test, the test shall lot be administered.

(d) The result o f the test under (b) o f  this section may be used by the 
law enforcement officer to determine whether the driver should be 
arrested.

< e) Refusal to submit to a preliminary breath test at the request of 
a law enforcement officer is an infraction.
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§ 28.35.032 A l a s k a  S t a t u t e s § 28.35.032

v. State, Sup. Gt. Op. No. 1254 (File No. 
2761). 548 P.2d 376 (1976).

R ula an n o u n ce d  g en e ra lly  to  h av e  
p ro sp ectiv e  e ffect b u t a lso  to  h ave  p a r ­
tia l re tro a c tiv e  e f fe c t  — See Lauderdale 
v. Sfstc, Sup. Ct. Op. Nc. 1254 (File No. 
2761), 548 P Pd 376 (1976).

A pplied  ii '  dson v. State. Ct. App. Op. 
No. 129 (FiL To. 6222), 650 P.2d 426
(1982).

Q uoted  in Si* •'son v. M unicipality of

Anchorage, Ct. App. Op. No. 57 (File Nos. 
4945, 4946, 5288), 635 P.2d 1197 (1981); 
Lundquist v. Departm ent of Pub. Safety, 
Sup. Ct. Op. No. 2763 (File No. 7075), 674 
P.2d 780 (1983); Jensen v. S tate, Ct. App. 
Op. No. 271 (File No. 7488), 667 P.2d 188 
(1983).

C ited in Coleman v. State, Ct. App. Op. 
No. 229 (File No. 7215), 658 P.2d 1364
(1983).

C o lla te ra l re fe ren ces . — GO C.J.S., suspect chemical sobriety test under 
Motor Vehicles, § 164.16. implied consent law, 95 ALR3d 710.

Duty of law enforcement officer to offer

Sec. 28.35.032. R efu sa l to submit to chemical test, (a) I f  a person 
under arrest refuses the request o f  a law enforcement officer to submit 
to a chemical test under AS 28.35.031(a), after being advised by the 
officer that the refusal will, if  that person was arrested while operating 
or driving a motor vehicle for which a driver’s license is required, result 
in the denial or revocation o f the license or nonresident privilege to 
drive, that the refusal may be used against the person in a civil or 
criminal action or proceeding arising out o f an act alleged to have been 
committed by the person while operating or driving a motor vehicle or 
operating an aircraft or a watercraft while intoxicated, and that the 
refusal is a misdemeanor, a chemical test shall not be given, except as 
provided by AS 28.35.035.

(b) [Repealed, § 25 ch 77 S L A  1983.]
(c) [Repealed, § 25 ch 77 S L A  1983.]
(d) [Repealed, § 25 ch 77 S L A  1983.]

(e) The refusal o f a person to submit to a chemical test o f breath 
under (a) o f  this section is admissible evidence in a civil or criminal 
action or proceeding arising out o f an act alleged to have been 
committed by the person while operating or driving a motor vehicle or 
operating an aircraft or watercraft while intoxicated.

(f) Refusal to submit to the chemical test o f breath authorized by AS 
28.35.031(a) is a class A  misdemeanor.

(g) Upon conviction o f a person under this section, the court shall 
impose a minimum sentence o f imprisonment o f  not less than 72 con­
secutive hours and a fine o f not less than $250 if thy person has not 
been previously convicted in this or another jurisdiction o f driving 
while intoxicated under AS 28.35.030 or another law or ordinance with 
substantially similar elements or refusal to submit to a chemical test 
under this section or another law or ordinance with substantially sim­
ilar elements. Upon conviction under this section the court shall 
impose a minimum sentence o f imprisonment o f not less than 20 con­
secutive days and a fine o f  not less than $500 if, within the preceding
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§ 28.35.033 A l a s k a  S t a t u t e s § 28.35.033

D uty  to pub lic . — This section does not 
create a duty by the Departm ent of Public 
Safety toward the public which, if 
breached, can form the basis of a civil 
action for negligence against the depart­
ment. Lundquist v. Departm ent of Pub. 
Safetv, Sup. Ct. Op. No. 2763 (File No. 
7075), 674 P.2d 780 (1983).

L im itation  fo r p u rp o se s  o th e r  th a n  
DWI p ro secu tio n s. — AS 28.35.032(a) 
cannot be restricted to apply solely to 
driving while intoxicated prosecutions, 
and to the extent th a t the sta tu te , by 
providing th a t "a chemical test shall not be 
given" following a breathalyzer refusal,

affirmatively lim its the m anner in which 
evidence of intoxication may be obtained, 
its lim itation m ust apply w ith equal force 
in all prosecutions "arising out of acts 
alleged to have been committed while tho 
defendant was operai.ng or driving a 
motor vehicle while intoxicated." Pena v. 
State, Ct. App. Op. No. 245 (File No. 6174), 
664 P.2d 169 (1983).

F o rm e r su b sec tio n  (b) co n stru ed . — 
See Graham  v. State. Sup. Ct. Op. No. 
2403 (File No. 4092), 633 P.2d 211 (1981).

C ited  in Wilson v. State, Ct. App. Op. 
No. 356 (File Nos. 7523, 7526, 7833), 
P.2d (1984).

C o lla te ra l re fe ren ces . — 7A Am. Ju r. 
2d, Automobiles and Highway Traffic.

122 to 132, 141.
60 C.J.S., Motor Vehicles, § 164.16; 61A 

C.J.S.. Motor Vehicles, § 593(1).
Requiring submission to physical exam­

ination or test as violation of 
constitutional rights, 25 ALR2d 1407.

Admissibility in criminal case of evi­
dence that accused refused to submit to 
scientific test to determ ine am ount of alco­
hol in system, 87 ALR2d 370, 26 ALR4th 
1112.

Suspension or revocation of driver's 
license for refusal to take so t/ie ty  test, 88 
ALR2d 1064.

Request before subm itting to chem. il 
sobriety test to communicate with counsel' 
as refusal to take test. 97 ALR3d 852.

Request for prior adm inistration of addi­
tional test as constituting refusal to sub­
m it to chemical sobriety test under 
implied consent law, 98 ALR3d 572.

Sec. 28.35.033. C hem ical ana lysis  o f  b lo o d , (a) Upon the trial o f 
a civil or criminal action or proceeding arising out o f acts alleged to 
have been committed by a person while operating or driving a motor 
vehicle or operating an aircraft or a watercraft while intoxicated, the 
amount o f alcohol in the person’s blood or breath at the time alleged 
shall give rise to the following presumptions-

(1) If there was 0.05 percent or less by weight =f alcohol in the 
person's blood, or 50 milligrams or less o f alcohol per 100 milliliters of 
the person s blood, or 0.05 grams or less o f alcohol per 210 liters o f the 
person’s breath, it shall be presumed that the person was not under the 
influence o f intoxicating liquor.

(2) If there was in excess o f 0.05 percent but less than 0.10 percent 
by weight o f alcohol in the person’s blood, or in excess o f 50 but less 
than 100 milligram s o f alcohol per 100 milliliters o f the person’s blood, 
or in excess o f 0.05 grams but less than 0.10 grams o f  alcohol per 210 
liters of the person’s breath, that fact does not give rise to any presump­
tion ' liat the person was or was not under the influence o f intoxicating 
liquor, but that fact may be considered with other competent evidence 
in determining whether the person was under the influence of 
intoxicating iiquor.
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19S3 S u p p l e m e n t § 8-738

ment. e(Teclf<xJuly 1, 1983, deleted "or issueS, interned soleiyfS^orrect technical errorSyi the

tions, certificates orbide, notices ofaecurity imprests, and all obber notices a*

mcntTSCKtive July 1, 19oSsubstituted "certffv intended soifcwto correct t \h n ic a l  errors irN^e 
icates" forS^ertificate" in subjection (a). and that IVere is no iin^nt to revive Ot

As the renSnoder of the secHqn was not ofry^wise affect laV that is the Subject of other

§ 8-738. Operating vessel while intoxicated or while u n d e r

(a) P r o h ib it io n s  e n u m e r a te d . —  A person may not operate or attempt to 
operate a vessel while the person:

(I) Is intoxicated;
(II) Is under the influence of alcohol;
(3) Is so far under the influence o f any drug, combination o f drugs, or com­

bination of drugs and alcohol that the person cannot operate a vessel saH y; or
(4) Is under the influence of any controlled dangerous substance, as defined 

in Article 27, § 277 of the Code, unless the person is entitled to use the 
controlled dangerous substance under the :aws o f this State.

(b) E v id e n t ia r y  le q u ir e m e n t s  a p p lic a b le . —  The evidentiary requirements 
of §§ 10-302 through 10-307 of the Courts Article are applicable to any viola­
tion of this section.

(<:) D e fe n s e . — Unless the person charged wi'ii any violation of this section 
was unaware that the alcohol, drug, combination of drugs, or combination of 
drugs and alcohol would make the person incapable o f safely operating a 
vessel, it is not a deferse to any charge o f violating this section that the person 
is or was entitled to use the alcohol, drug, combination of drugs, or combination 
of drugs and alcohol under the laws of this State. (1983, ch. 575.)

E ditor 's  note. — Sei .ion 2. ch. 575, Acts 
1983. provides that the act shall take elTect Julv 
1. 1983.

hent
eter
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h

influence of alcohol and/or drugs.
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§ 10-204 Counts and J udicial Prockkdinus

•S 10-204. Public records — Admissibility generally
w itness is needed 
43 Md. App. 323 .405 ,
269 Md. 647. 426 A.2d 92.1 

C ited  in Temnnev v. SlHle. 
A.2d 1018 c l ‘J81 >

it Scott v S la te . 
' 1079•. modified.

'SI. 429

E ffec t oT>r*tij>n . — This section sim ply 
m akes records compeT?!H<vidence; it does not 
address th e ir  relevance o r juUtrnjj effect. C a rr  
v. S ta le . 50 Md App. 209. 437 A 2 a 5 S 4 j l9 8 1  >

B irth  c e r t i f ic a te  is a public record and

§ 10-205. Same — Exceptions.
la) G v n & te u x lia jr e c o rd s . —  Records, reports, statemi?Hl^. notes, or informa­

tion assembled or~olJtr4Qcd by the State Department of H^J^h and Mental 
Hygiene, the Maryland Cornrrrrstyqnto Study Problems of Drug AJHinion, the 
Medical and Chirurgical Faculty oritS'sUjed medical societies, an in-rltvspiial 
staff comTTrrtFse^ora national organized medictrf-*Qciety or research group that 
are4«diir^confideriTTHl^v S 4-102 o f the Health-Gi?ft*<yJArticle or $ 14-602 
of the HeaTtfrOcQjpations Article, are not admissible in evRhsy^ in any pro­
ceeding.
(1981. ch. 9, $ I; 1982. ch. ,

E ffect o f  amcntl7ftiM ys. — The 1981 am end­
m ent substitu ted  "5 1-1 nfTtwit^e 43 of the  Code 
or 5 14-602 of the  H ealth  O ccupubuos A rticle" 
for "4 1-1 or > 134 of A rtic le  43 o f tK X 'p d e "  

j i e a r  the end of subsection (at. Section 3 of 
acT-pTNuajies th a t it sha ll tak e  effect J u ly  1. 
1931. contmlP“!U.2Pon th e  ta k in g  effect of the 
H ealth OccupationsTVwutle (ch. 8, A cts 1981).

982 am endih, >«4J clfeclive Ju ly  1. 1982. 
subslitu te!S 2 th .it a re  deWiKtd confidential Itv 
4 4-102 of th e N ^ i l lh - t ie n e f t i i^ A r iic le '' for 
"which are  declare<l'?rm tidi'ntial ii> v  1-1 of 
Article 43 of the  Code" in su t

5 subsection ihi was not nfTecTtii^hv the 
nts. it is not set forth above

S u b t i t le ^ fr ^ J o t o r  V e h ic le  L a w s .

rove speed of vehi-§ lii cyf-cadio-micro wave

it with 
by means of 
Sess., ch. 2, § 1; 1983,

E ffec t o f  a m e n d m e n t . — T he 1983 am end­
m ent. effective Ju ly  1, 1983, su b s titu te d  "mea-

by evidence of a tetjt made upon 
the speed o f a moving object 

5. § 91; 1973, 1st Sp.

sure  and ind icate” for "m easure, indicate, and 
record".

§ 10-302. Chemical test for intoxication — Admissibility by 
analysis.

In a prosecution for a violation o f a law concerning a person who is driving 
or attempting to drive a vehicle in violation of $ 21-902 of the Transportation 
Article, a chemical test o f his breath or blood may be administered to the 
person for the purpose o f determining the alcohol conl°nt o f his blood. (An. 
Code 1957, art. 35, § 100; 1973, 1st Sp. Sess., cn. 2, Jj 1; ] s77. ch. 14, § 6; ch. 
164, § 3; 1980, ch. 41.;
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1983 C umulative S upplement § 10-304

v S late . 
Tiodified.

251. 429

forma- 
Mental 
on.the 
ospital 
ip that 
14-602 
iv pro-

l. 1982. 
Mini by 
:le ” for 
* 1-1 of 
■ I.
by the

/ehi-

upon 
object 
5t Sp.

:e. and

V by

iving 
ation 
i the 
(An. 
>; ch.

E ffec t o f  a m c r . i  \ien L  — T he 1980 am end­
m ent. effective J '  y 1. 1980. su b s titu ted  " jlco- 
hol“ for "alcoholi near the end of the section.

U n iv e rs i ty  o f  B a ltim o re  L aw  R ev iew . — 
For note. “M aryland 's D runk D riving Laws: An 
Overview ." see 11 U. Balt. L Rev. 857 119H2).

L e g is la t iv e  in te n t. — 'h e  leg is la tu re  
in tended th e  requ irem en ts ol th is  section to 
apply in prosecutions for the violation o f any 
law concerning a person accused of d riv ing  
while in toxicated or im paired. S ta te  v. 
Loscomb. 291 Md. 424. 435 A.2d 764 U9BU.

P u rp o s e  o f  s e c tio n . — T his section is con­
cerned with the protection of the  public, ra th e r  
th un  the protection of an accused. S ta te  v 
Moon. 291 Md. 463. 436 A.2d 420 (19811.

E ffe c t o f  s e c t io n  is to perm it a chem ical test

of one’s b rea th  o r olood w henever there  is a 
violation of any law th a t involves d riv ing  while 
in toxicated or im paired. Loscomb v. S la te . 45 
Md. App 598. 416 A.2d 1276 (19801. modified. 
291 Md. 424. 435 A.2d 764 119311.

T h is  se c tio n  a n d  T R  It 16-205.1 (cl a r e  in 
p a r i  m a te r ia ; they m ust be construed h a r ­
m oniously in o rde r to give full efiect to each 
enactm en t. S ta te  v. Loscomb. 291 Md. 424. 435 
A.2d 764 (19811.

S c h m e rb e r  d o c tr in e  a p p lie d . — For a p p li­
cation of S chm erber v. C alifornia, 384 U.S. 757. 
86 S. C t. 1826. 16 L. Ed. 908 (1966). holding 
th a t the  priv ilege a g a in s t self-incrim inatton 
does not ex tend to in vo lu n ta rily  obtained blood 
sam ples, see S la te  v. Moon. 291 Md. 463. 436 
A .2J 420 (198H.

§ 10-303. Same — Time limitation.
U n iv e rs ity  o f  B a ltim o re  L aw  R ev iew . — 

For note. "M aryland 's  D runk D riving Ijiw s : An 
O verview .” see 11 U. Balt. L. Rev 357 (19821.

L e g is la tiv e  in te n t. — T he leg isla tu re  
in tended the  requ irem en ts of th is section to 
apply in prosecutions for the violation of any 
Inw concerning a person accused of d riv in g  
w hile in toxicated or im paired. S ta le  ;. 
Loscomb. 291 Md. 424, 435 A.2d 764 (19811.

P u rp o s e  o f  s e c tio n . — T his section is con­
cerned w ith the  protection cf the public, ra th e r  
th a n  the protection of an  accused. S ta te  v. 
Moon. 291 Md. 463. 436 A.2d 420 (19811.

T h is  se c tio n  a n d  TR 5 16-205.1 (c) n re  in 
p a r i  m a te r ia :  they  m ust be construed h a r ­
m oniously in o rde r to give full ellect to each 
enactm en t. S ta te  v. Loscomb. 291 Md. 424. 435 
A 2d 764 (1961).

§ 10-304. Same — Qualification: of person administering 
test; equipment.

(a) D e fin it io n s . — (1) In this section the following words have the meanings 
indicated.

(2) " Q u a li f ie d  m e d ica l p e r s o n "  means any person permitted by law to 
withdraw blood from humans.

(3) " Q u a lifie d  p e r s o n "  means a person who has received training in the 
use of the equipment in a training program appro , ed by the toxicologist under 
the Postmortem Examiners Commission and who is either a police officer, a 
police employee, or an employee o f the office of the Chief Medical Examiner.

(bl B r e a th  test. — The chemical test of breath shall be administered by a 
qualified person with equipment approved by the toxicologist under the 
Postmortem Examiners Commission at the direction of a police officer. The 
officer arresting the individual may not administer the chemical test of breath.

(c) B lo o d  test. — The blood shall be obtained by a qualified medical person 
using equipment approved by the toxicologist under the Postmortem Exam­
iners Commission acting at the request o f a police officer. The chemical test of 
blood shall be conducted by a qualified person using equipment approved by the 
toxicologist under the Postmortem Examiners Commission in a laboratory 
approved by that toxicologist.

< e) P r o o f  o f  a p p ro v e d  e q u ip m e n t . — For the purpose o f establishing that the 
lesl was administered with equipment approved by the toxicologist under the
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§ 10-305 C o l 'u t s  a n d  J u d i c i a l  P r o c k e d i n v i s

Postmortem Exam iners Commission, a s tatement signed by the toxiroiogist 
certifying th a t  the equipm ent used in the test has been approved by him shall 
be prima facie evidence of the approval, and the s tatem ent is admissible in 
evidence without the necessity of the toxicologist personally appearing in 
court.
(1980. ch. 41; 1982. ch. 770. $ 4; 1983. ch. 289.)

E f fe c t  o f  a m e n d m e n t s .  — T he  1980 am end­
ing..I, effective J u l y  1.1980, rewrote  subsection 
(al. e l im ina ted " m a k in g  the charge th a t  the 
person was dr iv ing while in toxicated or while 
his  dr iv ing ab ili ty  was impaired by the 
consumption of alcohol” a t  the  end of subsection 
(bi and  rewrote  subsection lei.

The 1982 am end m ent ,  effective Ju ly  1. 1982. 
substi tu ted  “u nder  the  Postmortem  Examiners 
Commission" for “of the  office of the  C h ie f  Medi­
cal E xa m ine r  of the  D epar tm ent  of Postmortem 
Examiners"  in pa rag raph  (3) of subsection tai. 
in subsection ibl, in both sentences  in subsec­
tion tel and in subsection lei and  substi tu ted  
"approved by th a t  tUMcologist" for “approved by 
the toxicologist of  the  office of the C hief  Medical 
Exam iner  of the  D epar tm ent  of  Postmortem 
Exam iners"  in the second sen tence  of subsec­
tion tc).

The 1983 am end m ent .  elTective J u ly  1. 1983. 
added the second sentence in subsection «bi.

As the  remainder  of the  section was nut 
affected by the am endm ents, it is not set forth 
above.

U n iv e rs i ty  o f  B a l t im o re  L aw  Rev iew . — 
For note. "Maryland's  Drunk Driving Laws: An 
Overview.” see 1! I.’. Balt L. Rev 357 (1982i.

L eg is la t ive  in te n t .  — The legis lature 
intended the requirements  of this section to 
apply in prosecutions for the  violaunr of any 
law concerning a person accused of uriving 
while intoxicated or impaired S ta le  
Loscomb. 291 Md. 4-‘4. 435 A.2d 764 '1981 '

P u r p o s e  of  s ec t ion .  — This section is con­
cerned w ith the protection of the public, r a th e r  
than  the protection of an accused S ta te  v. 
Moon. 291 Md. 463. 436 \ .2 d  4211 -19811.

T h i i  sec t ion  a n d  T R  4 16-205.1 (c) a r e  in 
p a r i  m a te r ia ;  they must be construed h a r ­
moniously in order to give full effect to each 
enactment. S ta le  v. Loscomh. 291 Md 424. 435 
A.2d 764 (198.'

§ 10-305. Sam e — Type of test adm inistered.
(a) Type of test administered. — The type of test administered to the defen­

dant shall be the chemical test of breath except tha t  the chemical test of blood 
shall be the type of test adm inistered if:

(1) The defendant is unconscious or otherwise incapable of r efusing to take 
a chemical test for alcohol;

(2) Injuries to the defendant require removal of the defendant to a medical 
facility; or

(3) The equipm ent for adm inistering the chemical tes t  of breath is not 
available.

(b) Person incapable of test refusal. — Any person who is dead, unconscious, 
or otherw lse in a condition rendering him incapable of tes t  refusal shall be 
deemed not. to have w ithdraw n consent. (An Code 1957, art.  35, § 100; 1973, 
1st Sp. Sess., ch. 2, § 1; 1981, ch. 240: 1983, ch. 289.)

E f fe c t  o f  a m e n d m e n t s .  — T he 1981 a m e n d ­
ment, effective J u l y  1. 1981. designated the 
former provisions of the  section a s  subsection
(a), divided the former first sen tence  into the  
present f irst  a..d second sentences, added "to 
be” in th e  present f irst  sentence, sub s t i tu ted  
"the defendant 's"  for "e i ther  his" in th e  present 
second sentence in subsection tal.  added "due to 
facilities or  equipm ent  not being availab le"  at 
the  end of th a t  sentence , su b s t i tu ted  'This

inabili ty” for "his inabili ty” in the  last sentence 
in the subsection, substi tu ted  "the tr ia l"  for 
“his tr ial"  therein and  added subs :t ions  (bl 
and (c).

The 1983 am endm ent, effective Ju ly  1. 1983, 
substi tuted present subsection ' ■ for former 
subsections la) and ibl and  redesignated former 
subsection (cl as present subsection ibl.

U n iv e rs i ty  o f  B a l t im o re  L a w  R ev iew . — 
For note, "M aryland’s D runk Driving Laws: An
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1 9 8 3  C u m u l a t i v e  S u p p l e m e n t § 10-307

Overview.” see 11 U Ball. L. Rev. 357 i l9S2i .
L e g is la t iv e  in te n t .  — The leg is la tu re  

intended the requirements  of this section to 
apply in prosecutions for the violation of an y  
law concerning a person accused of dr iv ing  
while intoxicated or impaired. S ta le  v. 
Loscomb. 291 Md. 424. 435 A.2d 764 (19811.

P u r p o s e  o f  s e c t io n .  — This section is con­
cerned w ith  the protection of the public, r a th e r  
than the  protection of an accused. S la t e  v.

Moon. 291 Md. 463. 436 A.2d 420 1 1981)
T h i s  s e c t io n  a n d  T R  <> 16-205.1 (cl a r e  in 

p a r i  m a t e r i a ;  they m ust be construed ha r ­
moniously  in order to give full effect to each 
enactm ent .  S ta te  v. Loscomb, 291 Md. 424, 435 
A.2d 764 119811.

A p p l ie d  in Loscomb v. S ta te ,  45 Md. App. 
598. 416 A.2d 1276-1980). modified. 291 Md 
424. 435 A.2d 764 119811.

§ 10-306. Sam e — A dm issibility of test resu lts  w ithout 
presence o r testim ony of technician.

(a) Subject to the provisions of subsection (bi, in any criminal tria l in svhich 
intoxication due to the consumption of alcohol, or being under the influence of 
alcohol, is an issue, an offici- < copy of the results of a chemical tes t  of breath 
or blood administered by a crson authorized to adm inister the test, is admissi­
ble as substan tive  evidence w ithou t the presence or testimony of the  technician 
who administered the test.
(1982, ch. 95.)

E f fe c t  o f  a m e n d m e n t .
T ne 1982 am endm ent,  effective J u l y  1. 1982. 

deleted "or im pa irm en t” following " in tox ica­
t ion” and  inserted "or being under the influence 
of alcohol” in subsection iai.

As subsection ibl was not affected by the 
am endm ent ,  it is not set forth above.

U n iv e r s i ty  o f  B a l t im o re  L aw  R e v ie w .  — 
For note . "M aryland 's  Drunk Driving Laws: An 
Overview." see 11 U. Ball. L. Rev. 357 119821.

L e g is la t iv e  in te n t .  — The leg is la tu re  
in tended (he requirements  of this section to 
»' i ly in prosecutions for the violation of any

law concerning a person accused of driving 
while intoxicated or  impaired. S ta le  v. 
Loscomb, 291 Md. 424, 435 A.2d 764 119811.

P u r p o s e  o f  s e c t io n .  — This section is con­
cerned with the  protection of the  public, rather 
th an  the protection of an  accused. Stale v. 
Moon. 291 old. 463, 436 A.2d 420 (1981i.

T h i s  s e c t io n  a n d  T R  § 16-205.1 (c) e r e  in 
pr .r i m a te r i a :  they m ust  be construed ha r­
moniously in order to give full effect to each 
enactm ent .  S ta te  v. Loscomb, 291 Md. 424. '35 
A 2d 764 (19811.

§ 10-307. Same — R esults of analysis and presum ptions.
(a) In general. — In a proceeding in which a person is charged with a 

violation of S 388A of Article 27 or with driving or a ttem pting  to drive a 
vehicle in violation of § 21-902 of the Transportation Article, the amount of 
alcohol in the person’s breath or blood shown in chemical analysis as provided 
in th is  subtitle is admissible in evidence and has the effect set forth in subsec­
tions (b) through (e) of this section.

(b) No intoxication presumed. — If there  was in the person’s blood at the 
time of testing 0.05 percent or less by weight of alcohol, as determined by an 
analysis of the person's blood or b rea th ,  it shall be presumed th a t  the defendant 
was not intoxicated and th a t  the  defendant was not driving while under the 
influence of alcohol.

(c) No presumption. — If a t  the  time of testing there was in the person’s 
blood more than  0.05 percent but less than  0.08 percent by weight of alcohol, 
as determined by an analysis of the  person’s Mood or breath, this fact may not 
give rise to any presumption th a t  the defend nt was or was not intoxicated or



that the defendant was or was not driving while under the influence of alcohol, 
but this fact m ay be considered with other competent evidence in determining 
the guilt or innocence of the defendant.

(d) Prima facie evidence of impaiiment. — If a t  the time of testing there was 
in the person’s blood 0.08 percent or more by weight of alcohol, as determined 
by an analysis of the person's blood ( r breath, it shall  be prima facie evidence 
th a t  the defendant was driving w hil ; under the influence of akohol.

(e) Prima facie evidence ofinioxica iion. — If a t  the time oi testing there was 
in the person's blood 0.13 percent or more by weight of alcohol, as determined 
by an analysis of the person's blood o • breath, it shall be prima facie evidence 
th a t  the defendant was intoxicated. (An. Code 1957, art. 35, § 100; 1973. 1st 
Sp. Sess., ch. 2, § 1; 1974, ch. 691, 5 3; ch. 864. $ 2: 1975, ch. 9; 1977, ch. 14, 
§ 6; 1978, chs. 423, 454; 1981, ch. 2-',2.)

§ 10-308 C o u r t s  a n d  J u d i c i a l  P r o c e e d i n g s

Effec t  o f  a m e n d m e n t s .
The 1981 am endm ent , effective J u ly  1. 198(1. 

substi tu ted "the defendant was not drivi me 
while under  the influence of alcohol" for "ms 
driv ing abili ty was not impaired by the 
conr jm p tion  of alcohol" a t  the  end of subsec..ion 
ibi. substi tu ted " the defendant was or wat not 
driv ing while under  the  influence of olcohiV for 
"his dr iv ing ability  was or was not im p a r e d  by 
the  consumption of alcohol" in subsect .on ibi, 
substi tu ted "0.08 percent"  for "0.10 per.'.ent" in 
subsections (c) and  Id), subs t i tu ted  "defendant 
was driv ing while under  th e  influent/a of alco­
hol" for "defendant’s d r iv ing  abili ty  was 
impaired by the consumption of alr.vhol" a t  the 
e- ’subsection (d). substi tu ted  "’/.13 percent"
fi_ j .15 percent"  in subsection I f i  and clarified 
language in subsections (b). fc) (dl and  lei.

U n iv e r s i ty  o f  B a l t im o re  1/aw R ev iew . — 
For note. "M ary land’s Drunk D riv ing Laws: An 
Overview,” see 11 U. Balt. L. Rev. 357 119821.

L e g is la t iv e  in te n t .  — T h e  legislature 
intended th e  r e q u i r e m e n t  of  th is  section to 
apply in prosecutions fo.' the  violation of any 
law concerning a perron accused of driving 
while in toxicated o i m p a i r e d .  S ta te  v. 
Loscomb. 291 Md. 424. 435 A.2d 7&4 11981).

P u r p o s e  o f  s e c t 'o n .  — T his  section is con­
cerned with the protection of  th e  public, ra the r  
th a n  the protection of an  accused. S ta te  v. 
Moon. 291 Md. 463. 4.16 A.2d 4 f 0  (1981).

T h i s  s e c t io n  a n d  T R  $ 16-205.1 (c) a r e  in

p a r i  m a t e r i n :  they m ust  be construed h a r ­
moniously in order to give full effect to each 
enac tm ent  S ta te  v. Loscomb, 291 Md. 424. 435 
A.2d 764 11981).

A p p l i c a b i l i t y  o f  s e c t io n  in c r im in u l  p r o s ­
e c u t io n s .  — The s ta tu tory  presumptions set 
forth in th is  section appiv in criminal prosecu­
tions specified in subsection iai and only wnen 
the pre requ is i tes  of ^  10-302 through 10-309 
of this a r t ic le  a re  met. Fouche v. Masters. 47 
Md. App. 11. 420 A.2d 1279 -1980>

S e c t i o n  n o t  a p p l i c a b l e  ill civil c a ses .  — 
The ju ry  in a civil case may not appiv the  pre­
sum ptions re la t ing  to 'intoxication and  im pair­
ment set forth in th is  section. Fouche v. 
Masters . 47 Md. App. 11. 420 A.2J 1279 1 19S0i.

C o m p l i a n c e  w i th  sec t io n  r e q u i r e d .  — 
W henever  a person is charged under  artic le 27. 
§ 338. a n d  the  basis of the  charge is the aileged 
intoxication of the  accused while opera ting a 
motor vehicle, no evidence derived from any 
chemical ana lys is  administered or caused to fc-e 
adm inis tered  by the  police is admissible in evi­
dence un le s s  the re  has been compliance with 
this section. Loscomb v. S tate . 45 Md. Apo. 593. 
416 A.2d 1276 11980), modified, 291 Md. 424, 
435 A.2d 764 11981).

P r o o f  o f  u n s a f e  o p e r a t i o n  is not a neces­
sary e le m e n t  of the  offenses of dr iv ing while 
intoxicated or  dr iv ing while under  the  influ­
ence of  alcohol.  68 Op. A t t ’v Gen. (Mav 2. 
1983).

§ 10-308. Sam e — O ther evidence.
The evidence of the chemical analysis does not limit the introduction of other 

evidence bearing upon w hether  the defendant w as intoxicated or w hether the 
defendant was driving while under the influence of alcohol. (An. Code 1957, 
art .  35, § 100; 1973, 1st Sp. Sess., ch. 2, § 1; 1977, ch. 14, § 6; 1981, ch. 242.)
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A n n o t a t e d  C o d e  of  M a r y l a n d  

S ubtitle  M olar Vehicle Lilies

m icro  w aves  to pr
(̂ T1hi speed of a nKXjr veh ic lenX ylie  proved iiy ev idenceSfii  test madeoycn 
it x ^ x a  device dcsigneiNx'.'ivasurt\Sv<heato, and record the sjNsM of a mnvim 
object liy^H^ans of radio-nitNywaves. t /h cC o d o  li»57. art.  do, Is
Sp. Sess., ch. 3?*%L> ^ x ^  >*.

r e v i s o k ’TNn o t k

T h i s X i r t io n  is new language dcl%*id frum 
Artic le  Thi.-» section was en ac i tX j i i
19 j . t . M ary lam nx n^s  107a. eh. "Mi renioveil tlu* 
requ irem en t of m X t i n g  the motorist h\

Inch » .7?X i’' :|rh incs 
railio-iinero dev ires T!
Language and s l ^ ^ r i -  eha

S u f r ic ic n c X ‘tL£v ' t*cncc‘ ~  T h e T S N ti  radar
a | i | ia ra tus .  l i h r ^ X ^  use of sp rcd ioX n* .  
cam eras ,  and X-rujiOSjjs  now reached sueir  
general aeee|ilalion l i j ^ X a t o  legislatures, 
executive depar  m eois of s ta X ^ a m l lederal 
gMVcrniiicittXihc eoorts  and tile |ioXq; ilial il 
i> tii> longer i i m X ^ r y  for the liroseeiiCXMo 
offer  expert lesliinuiIjNtj* explain the ll iroiX

and operation ra d a r  equijm Sto I:
sufficient to silott t f S u h e  equipm ent l . i \L -  

properly lesteil and cX tAeil. tlial n v. 
mXmeil In a com petent o p eX t^ i. ilial prop 
o p e ra t^ ^ ^ iro eed o res  were fo h iio ^ i aim it. 
proper r-eo ^ w ^ w ere  kepi I aite it^^w ie*
I Ireos. !."n» r ' 11 Mi; 1 ’•'••T >

§ 10-302. Chemical tes? 
analysis.

or in to x ica A d m issib ility  bv

In a p ro secu u tx jo r  a violation of a law eolX<rning a person winds driving or 
attonTptwj'to  d r iv e jx d i i c l e  in violation of  ̂ 1 l-!ltH*if Article lid1/:oNJmCDilv 
a chemicai tX x o f  his b r t x h .  blood, urine, or other tlNijjv substance inaNtir 
administered to tnbs j^son  forXlw purpose of determining uhsQlcoholic content 
in his bofly. (An. Code l&H^art. 35^XldO; 1973, 1st Sp. Sess.. c i iM Jx J-1

This  stat ion is new langtultK^Jeriveil from 
Article .‘iiuXUlLL ia i  This is the f i r sN «ntcnce  in

«(Lal s iT t io n 'X a  
smXcpod

M ary laT ftX baw  R e v ie w f^ X j f i ' r  a r t i e e  or 
chemical tes ts  t lX dcohu i ic  iiiloxicXqii . Sl ” 
Mil. L. Rev. lit:t ( IS Ia S w  X .

s^ F i i r  case  note (in officiaNttmial of  a lilood lest 
as cDhs^mitine a  violation of  dlXproccss  of law, 
see £ j  .NUrXsKev. 2S21 19ti.il. ^ X .

^ X j r  svn iposiim t on eonipiieSyt! 
r h e i i lX i l e s ts  for aiX iodic intoxieat 
Md I.. R m X j ! • IPodi \

§ 10-303. Same — Time limitation.
The specimen of breath, blood, or urine shall be taken within two hours after 

the person accused is apprehended. I An. Code 1957, art.  35. $ 100: 1973. 1st Sp. 
Sess., ch. 2, § 1.1

R E V IS O R 'S  N O T E
This section is new language derived from 

Article ikj. * 100 lai. S tyle  and language are  
chanced in sulxlividing this lung subsection
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CHAPTER 84-188 

COMMITTEE SUBSTITUTE FOR SENATE BILL NO. 100

A b i l l  t o  b e  e n t i t l e d  

A n  a c t  r e l a t i n g  t o  b o a t i n g  s a f e t y ;  c r e a t i n g  s s .  

3 2 7 . 3 5 1 - 3 2 7 . 3 5 4 ,  F . S . ;  p r o h i b i t i n g  t h e  

. o p e r a t i o n  o f  a  v e s s e l  w h i l e  i n t o x i c a t e d ;  

p r o v i d i n g  p u n i s h m e n t ;  p r o v i d i n g  t e s t s  t o  

d e t e r m i n e  i n t o x i c a t i o n  o r  i m p a i r m e n t ;  p r o v i d i n g  

l e g i s l a t i v e  i n t e n t ;  p r o v i d i n g  f o r  r i g h t  t o
I

r e f u s e ;  a u t h o r i z i n g  u s e  o f  b l o o d  t e s t s  i n  c a s e s«i.
o f  d e a t h  o r  s e r i o u s  b o d i l y  i n j u r y ;  p r o v i d i n g

I .1
'  f o r  c e r t a i n  p r e s u m p t i o n s  o f  i m p a i r m e n t ;

■ a m e n d i n g  s .  3 2 7 . 3 2 ,  F . S . ;  p r o v i d i n g  c i v i l

l i a b i l i t y  f o r  r e c k l e s s  o r  c a r e l e s s  o p e r a t i o n  o f
i
> a  v e s s e l ;  a m e n d i n g  s .  3 2 7 . 3 3 ,  F . S . ;  p r o v i d i n g -
i.

c r i m i n a l  p e n a l t i e s  f o r  r e c k l e s s  o r  c a r e l e s s  

o p e r a t i o n  o f  a  v e s s e l ;  a m e n d i n g  s .  3 2 7 . 3 5 ,

F . S . ;  p r o v i d i n g  f o r  f i n e s ,  i m p r i s o n m e n t ,  a n d  

c o m m u n i t y  w o r k  p r o j e c t s  f o r  p e r s o n s  g u i l t y  o f  

o p e r a t i n g  a  v e s s e l  w h i l e  u n d e r  th«e i n f l u e n c e  o f  

a l c o h o l i c  b e v e r a g e s ,  c h e m i c a l  o r  c o n t r o l l e d  

s u b s t a n c e s , -  a m e n d i n g  o .  3 2 7 . 3 7 ,  F . S . ;  

p r e s c r i b i n g  c e r t a i n  s a f e t y  r u l e s  f o r  o p e r a t i n g  

a v e s s e l  t o w i n g  p e r s o n s  o n  w a t e r  6 k i s ,  

a q u a p l a n e s ,  i n n e r t u b e s ,  a n d  s l e d s ;  a m e n d i n g  s .

3 2 7 . 5 0 ,  F . S ;  p r o h i b i t i n g  u s e  o f  s i r e n s  a n d  

Additions in tex t  a re  ind ica ted  by under l ine : de le tions  by s tr ikeou ts
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e m e r g e n c y  l i g h t a  o n  a l l  v e a a e l a  o t h e r  t h a n  l a w  

e n f o r c e m e n t ,  f i r e ,  a n d  e m e r g e n c y  v e a a e l a ;  

a m e n d i n g  a .  3 2 7 . 5 4 ,  F . S . ;  p r o h i b i t i n g  l i v e r i e a  

f r o m  r e n t i n g  a  v e a 3 e l  n o t  c o n t a i n i n g  t h e  s a f e t y  

e q u i p m e n t  r e q u i r e d  b y  s .  3 2 7 . 5 0 ,  F . S . ;  a m e n d i n g  

s .  3 2 7 . 5 6 ,  F . S . ;  a u t h o r i z i n g  s e a r c h e s  o f  

v e s s e l s  b y  l a w  e n f o r c e m e n t  o f f i c e r s  t o  

a s c e r t a i n  c o m p l i a n c e  w i t h  s a f e t y  r e g u l a t i o n s ;  

a m e n d i n g  s .  3 2 7 . 7 0 ,  F . S . ;  p r o v i d i n g  t h a t  a n y  

a u t h o r i z e d  l a w  e n f o r c e m e n t  o f f i c e r  s h a l l  

e n f o r c e  c h .  3 2 7  a n d  c h .  3 2 8 ,  F . S . ;  a m e n d i n g  a .

3 2 7 . 7 2 ,  F . S . ;  p r o v i d i n g  a  5 2 5  f i n e  f o r  t h e  

c a r e l e s s  o p e r a t i o n  o f  a  v e s s e l ;  r e p e a l i n g  a . .

3 2 7 . 5 1 ,  F . S . ,  r e l a t i n g  t o  v e n t i l a t o r  d u c t s ;  

p r o v i d i n g  a n  e f f e c t i v e  d a t e .

3 e  I t  E n a c t e d  b y  t h e  L e g i s l a t u r e  o f  t h e  S t a t e  o f  F l o r i d a :

S e c t i o n  1 .  S e c t i o n  3 2 7 . 3 5 1 ,  F l o r i d a  S t a t u t e s ,  i s  

c r e a t e d  t o  r e a d :

3 2 7 . 3 5 1  O p e r a t i o n  o f  a  v e s s e l  w h i l e  i n t o x i c a t e d ;  

p u n i  s h m e n t . ~

( 1 )  I t  i a  u n l a w f u l  f o r  a n y  p e r s o n ,  w h i l e  i n  a n  

i n t o x i c a t e d  c o n d i t i o n  o r  u n d e r  t h e  I n f l u e n c e  o f  a l c o h o l i c  

b e v e r a g e s ;  a n y  c h e m i c a l  s u b s t a n c e  s e t  f o r t h  i n  s .  8 7 7 . 1 1 1 ;  o r  

a n y  s u b s t a n c e  c o n t r o l l e d  u n d e r  c h a p t e r  8 9 3  t o  s u c h  e x t e n t  a s  

t o  d e p r i v e  h i m  o f  f u l l  p o s s e s s i o n  o f  h i s  n o r m a l  f a c u l t i e s ,  t o  

o p e r a t e  o n  t h e  w a t e r s  o f  t h i s  s t a t e  a n y  v e s s e l .  A n y  p e r s o n  

c o n v i c t  i d  o f  a  v i o l a t i o n  o f  t h i s  s e c t i o n  s h a l l  b e  p u n i s h e d  a s

Additions in tex t a re  indicated by under line; d ele tions by a t eikaawta
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p r o v i d e d  i n  s .  3 2 7 . 3 5 .  F o r  t h e  p u r p o s e s  o f  t h i s  s u b s e c t i o n ,  s  

p r e v i o u s  c o n v i c t i o n  u r . a e r  s .  3 2 7 . 3 5  s h a l l  a l s o  b e  c o n s i d e r e d  a  

p r e v i o u s  c o n v i c t i o n  f o r  v i o l a t i o n  o f  t h i s  s u b s e c t i o n .

( 2 )  I f ,  h o w e v e r ,  d a m a g e  t o  t h e  p r o p e r t y  o r  p e r s o n  o f  

a n o t h e r ,  o t h e r  t h a n  d a m a g e  r e s u l t i n g  i n  t h e  d e a t h  o f  a n y  

p e r s o n ,  i s  d o n e  b y  s u c h  i n t o x i c a t e d  p e r s o n  u n d e r  t h e  i n f l u e n c e  

o f  a l c o h o l i c  b e v e r a g e s ,  a n y  c h e m i c a l  s u b s t a n c e  s e t  f o r t h  i n  s .  

8 7 7 . 1 1 1 ,  o r  a n y  s u b s t a n c e  c o n t r o l l e d  u n d e r  c h a p t e r  8 9 3 ,  t o  

s u c h  e x t e n t  a s  t o  d e p r i v e  h i m  o f  f u l l  p o s s e s s i o n  o f  h i s  n o r m a l  

f a c u l t i e s ,  b y  r e a s o n  o f  t h e  o p e r a t i o n  o f  a n y  v e s s e l  m e n t i o n e d  

h e r e i n ,  h e  i s  g u i l t y  o f  a  m i s d e m e a n o r  o f  t h e  f i r s t  d e g r e e ,  

p u n i s h a b l e  a s  p r o v i d e d  i n  s .  7 7 5 . 0 8 2  o r  s .  7 7 5 . 0 8 3 ,  b u t  t h e  

p e n a l t y  i m p o s e d  f o r  a  v i o l a t i o n  o f  t h i s  s u b s e c t i o n  s h a l l  b e  

n o t  l e s s  t h a n  t h e  p e n a l t y  p r o v i d e d  u n d e r  s .  3 2 7 . 3 5 ,  a n d  i f  t h e  

d e a t h  o f  a n y  h u m a n  b e i n g  i s  c a u s e d  b y  t h e  o p e r a t i o n  o f  a  

v e s s e l  b y  a n y  p e r s o n  w h i l e  s o  i n t o x i c a t e d ,  s u c h  p e r s o n  s h a l l  

b e  d e e m e d  g u i l t y  o f  m a n s l a u g h t e r  a n d  o n  c o n v i c t i o n  s h a l l  b e  

p u n i s h e d  a s  p r o v i d e d  b y  e x i s t i n g  l a w  r e l a t i n g  t o  m a n s l a u g h t e r .

( 3 )  A c o n v i c t i o n  u n d e r  t h e  p r o v i s i o n s  o f  t h i s  s e c t i o n  

s h a l l  n o t  b e  a  b a r  t o  a n y  c i v i l  s u i t  f o r  d a m a g e s  a g a i n s t  t h e  

p e r s o n  s o  c o n v i c t e d .

S e c t i o n  2 .  S e c t i o n  3 2 7 . 3 5 2 ,  F l o r i d a  S t a t u t e s ,  i s  

c r e a t e d  t o  r e a d :

3 2 7 . 3 5 2  T e s t s  f o r  i m p a i r m e n t  o r  i n t o x i c a t i o n ;  r i g h t  t o  

r e f u s e . —

( l ) ( a )  T h e  L e g i s l a t u r e  d e c l a r e s  t h a t  o p e r a t i o n  o f  a  

v e s s e l  i s  a  p r i v i l e g e  t h a t  m u s t  b e  e x e r c i s e d  i n  a  r e a s o n a b l e  

m a n n e r .  I n  o r d e r  t o  p r o t e c t  t h e  p u b l i c  h e a l t h  a n d  s a f e t y ,  i t  

i s  e s s e n t i a l  t h a t  a  l a w f u l  a n d  e f f e c t i v e  m e a n s  o*' r e d u c i n g  t h e

Additions in text a rc  ind icated by underlin e : d e le tion s by s t ink  sou  t6
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i n c i d e n c e  o f  b o a t i n g  w h i l e  i m p a i r e d  o r  i n t o x i c a t e d  b e  

e a t a b l i a h e d .

( b )  A ny  p e r s o n  w h o  o p e r a t e s  a  v e s s e l  w i t h i n  t h i s  s t a t e  

s h a l l  s u b m i t  t o  a n  a p p r o v e d  c h e m i c a l  b r e a t h  t e s t  t o  d e t e r m i n e  

t h e  a l c o h o l i c  c o n t e n t  o f  t h e  b l o o d ,  a n d  t o  a u r i n e  t e s t  t o  

d e t e c t  t h e  p r e s e n c e  o f  c o n t r o l l e d  s u b s t a n c e s ,  i f  t h a t  p e r s o n  

i s  l a w f u l l y  a r r e s t e d  f o r  a n y  o f f e n s e  a l l e g e d l y  c o m m i t t e d  w h i l e  

o p e r a t i n g  a  v e s s e l  w h i l e  u n d e r  t h e  i n f l u e n c e  o f  a l c o h o l i c  

b e v e r a g e s  o r  c o n t r o l l e d  s u b s t a n c e s .  T h e  b r e a t h  t e s t  o h a l l  b e  

i n c i d e n t a l  t o  a  l a w f u l  a r r t s t  a n d  a d m i n i s t e r e d  a t  t h e  r e q u e s t  

o f  a  l a w  e n f o r c e m e n t  o f f i c e r  w h o  h a s  p r o b a b l e  c a u s e  t o  b e l i e v e  

s u c h  p e r s o n  w a s  o p e r a t i n g  t h e  v e s s e l  w i t h i n  t h i s  s t a t e  w h i l e  

u n d e r  t h e  i n f l u e n c e  o f  a l c o h o l i c  b e v e r a g e s .  T h e  u r i n e  t e s t  

s h a l l  b e  i n c i d e n t a l  t o  a  l a w f u l  a r r e s t  a n d  a d m i n i s t e r e d  a t  a  

d e t e n t i o n  f a c i l i t y ,  m o b i l e  o r  o t h e r w i s e ,  w h i c h  i s  e q u i p p e d  t o  

a d m i n i s t e r  s u c h  t e s t s  a t  t h e  r e q u e s t  o f  a  l a w  e n f o r c e m e n t  

o f f i c e r  w h o  h a s  p r o b a b l e  c a u s e  t o  b e l i e v e  s u c h  p e r s o n  w a s  

o p e r a t i n g  a  v e s s e l  w i t h i n  t h i s  s t a t e  w h i l e  u n d e r  t h e  i n f l u e n c e  

o f  c o n t r o l l e d  s u b s t a n c e s .  T h e  u r i n e  t e s t  r h a l l  b e  

a d m i n i s t e r e d  * t  a  d e t e n t i o n  f a c i l i t y  o r  a n y  o t h e r  f a c i l i t y ,  

m o b i l e  o r  o t h e r w i s e ,  w h i c h  i s  e q u i p p e d  t o  a d m i n i s t e r  s u c h  

t e s t s  i n  a  r e a s o n a b l e  m a n n e r  t h a t  w i l l  e n s u r e  t h e  a c c u r a c y  o f  

t h e  s p e c i m e n s  a n d  m a i n t a i n  t h e  p r i v a c y  o f  t h e  i n d i v i d u a l  

i n v o l v e d .  T h e  a d m i n i s t r a t i o n  6 f  e i t h e r  t e s t  s h a l l  n o t  

p r e c l u d e  t h e  a d m i n i s t r a t i o n  o f  t h e  o t h e r  t e s t .  T h e  r e f u s a l  t o  

s u b m i t  t o  a  c h e m i c a l  b r e a t h  o r  u r i n e  t e s t  u p o n  t h .  r e q u e s t  o f  

a  l a w  e n f o r c e m e n t  o f f i c e r  a s  p r o v i d e d  i n  t h i s  s e c t i o n  s h a l l  b e  

a d m i s s i b l e  i n t o  e v i d e n c e  i n  a n y  c r i m i n a l  p r o c e e d i n g .

Ch. 84-188 1984 R E G U L A R  S E S S I O N
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( c )  I f  t h e  a r r e s t i n g  o f f i c e r  d o e s  n o t  r e q u e a t  a  

c h e m i c a l  t e a t  o f  t h e  p e r s o n  a r r e s t e d  f o r  a n y  o f f e n s e  a l l e g e d l y  

c o m m i t t e d  w h i l e  t h e  p e r s o n  w a s  o p e r a t i n g  a  v e s s e l  w h i l e  u n d e r  

t h e  i n f l u e n c e  o f  a l c o h o l i c  b e v e r a g e s  o r  c o n t r o l l e d  s u b s t a n c e s ,  

s u c h  p e r s o n  m a y  r e q u e s t  t h e  a r r e s t i n g  o f f i c e r  t o  h a v e  a  

c h e m i c a l  t e s t  m a d e  o f  t h e  a r r e s t e d  p e r s o n ' s  b r e a t h ,  u r i n e ,  o r  

b l o o d  f o r  t h e  p u r p o s e  o f  d e t e r m i n i n g  t h e  a l c o h o l i c  c o n t e n t  o f  

t h e  p e r s o n ' s  b l o o d  o r  t h e  p r e s e n c e  o f  c o n t r o l l e d  s u b s t a n c e s ,  

a n d .  i f  s o  r e q u e s t e d ,  t h e  a r r e s t i n g  o f f i c e . :  s h a l l  h a v e  t h e  

t e s t  p e r f o r m e d .

( d )  T h e  p r o v i s i o n s  o f  s .  31 6 . 1932(1 ) ( f ) ,  r e l a t i n g  t o  

a d m i n i s t r a t i o n  o f  t e s t s  f o r  d e t e r m i n i n g  t h e  w e i g h t  o f  a l c o h o l  

i n  t h e  d e f e n d a n t ' s  b l o o d ,  a d d i t i o n a l  t e s t s  a t  t h e  d e f e n d a n t ' s  

e x p e n s e ,  a v a i l a b i l i t y  o f  t e s t  i n f o r m a t i o n  t o  t h e  d e f e n d a n t  o r  

t h e  d e f e n d a n t ' s  a t t o r n e y ,  a n d  l i a b i l i t y  o f  m e d i c a l  

i n s t i t u t i o n s  a n d  p e r s o n s  a d m i n i s t e r i n g  s u c h  t e s t s  a r e  

i n c o r p o r a t e d  i n t o  t h i s  a c t .

(2) T h e  r e s u l t s  o f  a n y  t e s t  a d m i n i s t e r e d  p u r s u a n t  t o  

t h J s  s e c t i o n  f o r  t h e  p u r p o s e  o f  d e t e c t i n g  t h e  p r e s e n c e  o f  a n y  

c o n t r o l l e d  s u b s t a n c e  s h a l l  n o t  b e  a d m i s s i b l e  a s  e v i d e n c e  i n  a  

c r i n d ' . a l  p r o s e c u t i o n  f o r  t h e  p o s s e s s i o n  o f  a  c o n t r o l l e d  

. . u . i s t a n c e .

( 3 )  N o t w i t h s t a n d i n g  a n y  p r o v i s i o n s  o f  l a w  p e r t a i n i n g  

t o  t h e  c o n f i d e n t i a l i t y  o f  h o s p i t a l  r e c o r d s  o r  o t h e r  m e d i c a l  

r e c o r d s ,  i n f o r m a t i o n  o b t a i n e d  p u r s u a n t  t o  t h i s  s e c t i o n  B h a l l  

b e  r e l e a s e d  t o  a  c o u r t ,  p r o s e c u t i n g  a t t o r n e y ,  d e f e n s e  

e t t o m e y ,  o r  l a w  e n f o r c e m e n t  o f f i c e r  i n  c o n n e c t i o n  w i t h  a n  

a l l e g e d  v i o l a t i o n  o f  s .  3 2 7 . 3 5  o r  s .  3 2 7 . 3 5 1  u p o n  r e q u e s t  

t h e r e f o r .  *
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S e c t i o n  3 .  S e c t i o n  3 2 7 . 3 5 3 ,  F l o r i d a  S t a t u t e s ,  i s  

c r e a t e d  t o  r e a d :

3 2 7 . 3 5 3  B l o o d  t e s t  f o r  i m p a i r m e n t  o r  i n t o x i c a t i o n  i n  

c a s e s  o f  d e a t h  o r  s e r i o u s  b o d i l y  i n j u r y ;  r i g h t  t o  u s e  

r e a s o n a b l e  f o r c e . —

( 1 )  N o t w i t h s t a n d i n g  a n y  r e c o g n i s e d  a b i l i t y  t o  r e f u s e  

t o  s u b m i t  t o  t h e  t e s t s  p r o v i d e d  i n  6 .  3 2 7 . 3 5 2 ,  i f  a  l a w  

e n f o r c e m e n t  o f f i c e r  h a s  p r o b a b l e  c a u s e  t o  b e l i e v e  t h a t  a  

v e s s e l  o p e r a t e d  b y  a  p e r s o n  u n d e r  t h e  i n f l u e n c e  o f  a l c o h o l i c  

b e v e r a g e s  o r  c o n t r o l l e d  s u b s t a n c e s  h a s  c a u s e d  t h e  d e a t h  o r  

s e r i o u B  b o d i l y  i n j u r y  o f  a  h u m a n  b e i n g ,  s u c h  p e r s o n  s h a l l  

s u b m i t ,  u p o n  t h e  r e q u e s t  o f  a  l a w  e n f o r c e m e n t  o f f i c e r ,  t o  a 

t e s t  o f  h i s  b l o o d  f o r  t h e  p u r p o s e  o f  d e t e r m i n i n g  t h e  a l c o h o l i c  

c o n t e n t  t h e r e o f  o r  t h e  p r e s e n c e  o f  c o n t r o l l e d  s u b s t a n c e s  

t h e r e i n .  T h e  l a w  e n f o r c e m e n t  o f f i c e r  m a y  u s e  r e a s o n a b l e  f o r c e  

i f  n e c e s s a r y  t o  r e q u i r e  s u c h  p e r s o n  t o  s u b m i t  t o  t h e  

a d m i n i s t r a t i o n  o f  t h e  b l o o d  t e s t .  T h e  b l o o d  t e s t  s h a l l  b e  

p e r f o r m e d  i n  a  r e a s o n a b l e  m a n n e r .  " S e r i o u s  b o d i l y  i n j u r y "  

m e a n s  a  p h y s i c a l  c o n d i t i o n  w h i c h  c r e a t e s  a  s u b s t a n t i a l  r i s k  o f  

d e a t h ;  s e r i o u s ,  p e r s o n a l  d i s f i g u r e m e n t ;  o r  p r o t r a c t e d  l o s s  o r  

i m p a i r m e n t  o f  t h e  f u n c t i o n  o f  a n y  b o d i l y  m e m b e r  o r  o r g a n .

( 2 )  T h e  p r o v i s i o n  o f  s .  3 1 6 . 1 9 3 3 ( 2 ) ,  r e l a t i n g  t o  b l o o d  

t e s t s  f o r  i m p a i r m e n t  o r  i n t o x i c a t i o n  a r e  i n c o r p o r a t e d  i n t o  

t h i s  a c t .

( 3 ) ( a )  A n y  c r i m i n a l  c h a r g e  r e s u l t i n g  f r o m  t h e  i n c i d e n t  

g i v i n g  r i s e  t o  t h e  o f f i c e r ' s  d e m a n d  f o r  t e s t i n g  s h o u l d  b e  

t r i e d  c o n c u r r e n t l y  w i t h  a  c h a r g e  o f  a n y  v i o l a t i o n  a r i s i n g  o u t  

o f  t h e  c o u r t .  I f  s u c h  c h a r g e s  a r e  t r i e d  s e p a r a t e l y ,  t h e  f a c t  

t h a t  s u c h  p e r s o n  r e f u s e d ,  r e s i s t e d ,  o b s t r u c t e c , o r  o p p o s e d
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t e s t i n g  s h a l l  b o  a d m i n s i b l e  a t  t h e  t r i a l  o f  t h s  c r i m i n a l  

o f f e n s e  w h i c h  g a v e  r l n a  t o  t h a  d a m a n d  f o r  t e s t i n g .

( b )  T h e  r a a u l t s  o f  a n y  t e s t  a d m i n i s t e r e d  p u r s u a n t  t o  

t h i s  s e c t i o n  f o r  t h e  p u r p o s e  o f  d e t e c t i n g  t h e  p r e s e n c e  o f  a n y  

c o n t r o l l e d  s u b s t a n c e  u h a l l  n o t  b e  a d m i s s i b l e  a s  e v i d e n c e  i n  a  

c r i m i n a l  p r o s e c u t i o n  f o r  t h e  p o s s e s s i o n  o f  a  c o n t r o l l e d  

s u b s t a n c e .

( 4 )  N o t w i t h s t a n d i n g  a n y  p r o v i s i o n  o f  l a w  p e r t a i n i n g  t o  

t h e  c o n f i d e n t i a l i t y  o f  h o s p i t a l  r e c o r d s  o r  o t h e r  m e d i c a l  

r e c o r d s ,  i n f o r m a t i o n  o b t a i n e d  p u r s u a n t  t o  t h i s  s e c t i o n  s h a l l  

b e  r e l e a s e d  t o  a  c o u r t ,  p r o s e c u t i n g  a t t o r n e y ,  d e f e n s e  

a t t o r n e y ,  o r  l a w  e n f o r c e m e n t  o f f i c e r  i n  c o n n e c t i o n  w i t h  a n  

a l l e g e d  v i o l a t i o n  o f  s .  3 2 7 . 3 5  o r  s .  3 2 7 . 3 5 1  r. o n  r e q u e s t  

t h e r e f o r .

S e c t i o n  4 .  S e c t i o n  3 2 7 . 3 5 4 ,  F l o r i d a  S t a t u t e s ,  i s  

c r e a t e d  t o  r e a d :

3 2 7 . 3 5 4  P r e s u m p t i o n  o f  i m p a i r m e n t ;  t e s t i n g  m e t h o d s . —

( 1 )  I t  i s  u n l a w f u l  a n d  p u n i s h a b l e  a t  p r o v i d e d  i n  s .

3 2 7 . 3 5  f o r  a n y  p e r s o n  w h o  i s  u n d e r  t h e  i n f l u e n c e  o f  a l c o h o l i c  

b e v e r a g e s  o r  c o n t r o l l e d  s u b s t a n c e s ,  w h e n  a f f e c t e d  t o  t h e  

e x t e n t  t h a t  h i s  n o r m a l  V a c u i t i e s  a r e  i m p a i r e d ,  t o  o p e r a t e  a  

v e s s e l  o n  t h e  w a t e r s  o f  t h i s  s t a t e .

( 2 )  U p o n  t h e  t r i a l  o f  a n y  c i v i l  o r  c r i m i n a l  a c t i o n  o r  

p r o c e e d i n g  a r i s i n g  o u t  o f  a c t s  a l l e g e d  t o  h a v e  b e e n  c o m m i t t e d  

b y  a n y  p e r s o n  w h i l e  o p e r a t i n g  a  v e s s e l  w h i l e  u n d e r  t h e  

i n f l u e n c e  o f  a l c o h o l i c  b e v e r a g e s  o r  c o n t r o l l e d  s u b s t a n c e s ,  

w h e n  a f f e c t e d  t o  t h e  e x t e n t  t h a t  h i s  n o r m a l  f a c u l t i e s  w e r e  

i m p a i r e d  o r  t o  t h e  e x t e n t  t h a t  h e  w a s  d e p r i v e d  o f  f u l l  

p o s s e s s i o n  o f  h i s  n o r m a l  f a c u l t i e s ,  t h e  r e s u l t s  o f  a n y  t e s t
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a d m i n i s t e r e d  i n  a c c o r d a n c e  w i t h  s .  3 2 7 . 3 5 2  o r  s .  3 2 7 . 3 5 3  a n d  

t h i s  s e c t i o n  s h a l l  b e  a d m i s s i b l e  i n t o  e v i d e n c e  w h e n  o t h e r w i s e  

a d m i s s i b l e ,  a r id  t h e  a m o u n t  o f  a l c o h o l  i n  t h e  p e r s o n ' s  b l o o d  a t  

t h e  t i m e  a l l e g e d ,  a s  s h o w n  b y  c h e m i c a l  a n a l y s i s  o f  t h e  

p e r s o n ' s  b l o o d !  o r  b r e a t h ,  s h a l l  g i v e  r i s e  t o  t h e  f o l l o w i n g  

p r e s u m p t i o n s :

( a )  I f  t h e r e  w a s  a t  t h a t  t i m e  0 . 0 5  p e r c e n t  o r  l e s s  b y  

w e i g h t  o f  a l c o h o l  i n  t h e  p e r s o n ' s  b l o o d ,  i t  s h a l l  b e  p r e s u m e d  

t h a t  t h e  p e r s o n  w a s  n o t  u n d e r  t h e  i n f l u e n c e  o f  a l c o h o l i c  

b e v e r a g e s  t o  t h e  e x t e n t  t h a t  h i s  n o r m a l  f a c u l t i e s  w e r e  

i m p a i r e d .

( b )  I f  t h e r e  w a s  a t  t h a t  t i m e  i n  e x c e s s  o f  0 . 0 5  

p e r c e n t  b u t  l e G s  t h a n  0 . 1 0  p e r c e n t  b y  w e i g h t  o f  a l c o h o . .  i n  t h e  

p e r s o n ' s  b l o o d ,  s u c h  f a c t  s h a l l  n o t  g i v e  r i s e  t o  a n y  

p r e s u m p t i o n  t h a t  t h e  p e r s o n  w a s  o r  w a s  n o t  u n d e r  t h e  i n f l u e n c e  

o f  a l c o h o l i c  b e v e r a g e s  t o  t h e  e x t e n t  t h a t  h i s  n o r m a l  f a c u l t i e s  

w e r e  i m p a i r e d ,  b u t  s u c h  f a c t  m a y  b e  c o n s i d e r e d  w i t h  o t h e r  

c o m p e t e n t  e v i d e n c e  i n  d e t e r m i n i n g  w h e t h e r  t h e  p e r s o n  w a s  u n d e r  

t h e  i n f l u e n c e  o f  a l c o h o l i c  b e v e r a g e s  t o  t h e  e x t e n t  t h a t  h i s  

n o r m a l  f a c u l t i e s  w e r e  i m p a i r e d .  '

( c )  I f  t h e r e  w a s  a t  t h a t  t i m e  0 . 1 0  p e r c e n t  o r  m o r e  b y  

w e i g h t  o f  a l c o h o l  i n  t h e  p e r s o n ' s  b l o o d ,  t h a t  f a c t  t . h a l l  b e  

p r i m a  f a c i e  e v i d e n c e  t h a t  t h e  p e r s o n  w a s  u n d e r  t h e  i n f l u e n c e  

o f  a l c o h o l i c  b e v e r a g e s  t o  t h e  e x t e n t  t h a t  h i s  n o r m a l  f a c u l t i e s  

w e r e  i m p a i r e d .

T h e  p e r c e n t  b y  w e i g h t  o f  a l c o h o l  i n  t h e  b l o o d  s h a l l  b e  b a s e d  

u p o n  g r a m s  o f  a l c o h o l  p e r  1 0 0  m i l l i l i t e r s  o f  b l o o d .  T h e  

f o r e g o i n g  p r o v i s i o n s  o f  t h i s  s u b s e c t i o n  s h a l l  n o t  b e  c o n s t r u e d
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a s  l i m i t i n g  t h e  i n t r o d u c t i o n  o f  m y  o t h e r  c o m p e t e n t  e v i d e n c e  

b e a r i n g  up>on t h e  q u e s t i o n  w h e t h e r  t h e  p e r s o n  w a s  u n d e r  t h e  

i n f l u e n c e  o f  a l c o h o l i c  b e v e r a g e s  t o  t h e  e x t e n t  t h a t  h i s  n o r a a l  

f a c u l t i e s  w e r e  l n p a l r e d .

( 3 )  A c h e m i c a l  a n a l y s i s  o f  a  p e r s o n ' s  b l o o d  t o  

d e t e r m i n e  a l c o h o l i c  c o n t e n t  o r  s  c h e m i c a l  a n a l y s i s  o f  a  

p e r s o n ' s  b r e a t h ,  i n  o r d e r  t o  b e  c o n s i d e r e d  v a l i d - - u n d e r  t h e  

p r o v i s i o n s  o f  t h i s  s e c t i o n ,  m u s t  h a v e  b e e n  p e r f o r m e d  

s u b s t a n t i a l l y  i n  a c c o r d a n c e  w i t h  m e t h o d s  a p p r o v e d  b y  t h e  

D e p a r t m e n t  o f  H e a l t h  a n d  R e h a b i l i t a t i v e  S e r v i c e s  a n d  b y  a n  

i n d i v i d u a l  p o s s e s s i n g  a  v a l i d  p e r m i t  i s s u e d  b y  t h e  d e p a r t m e n t  

f o r  t h i s  p u r p o s e .  A n y  i n s u b s t a n t i a l  d i f f e r e n c e s  b e t w e e n  

a p p r o v e d  t e c h n i q u e s  a n d  a c t u a l  t e s t i n g  p r o c e d u r e s  i n  a n y  

i n d i v i d u a l  c a s e  s h a l l  n o t  r e n d e r  t h e  t e s t  o r  t e s t  r e s u l t s  

i n v a l i d .  T h e  D e p a r t m e n t  o f  H e a l t h  a n d  R e h a b i l i t a t i v e  S e r v i c e s  

m a y  a p p r o v e  s a t i s f a c t o r y  t e c h n i q u e s  o r  m e t h o d s ,  a s c e r t a i n  t h e  

q u a l i f i c a t i o n  a n d  c o m p e t e n c e  o f  i n d i v i d u a l s  t o  c o n d u c t  s u c h  

a n a l y s e s ,  a n d  i s s u e  p o r m i t a  w h i c h  s h a l l  b «  s u b j e c t  t o  

t e r m i n a t i o n  o r  r e v o c a t i o n  i n  a c c o r d a n c e  w i t h  r u l e s  a d o p t e d  b y  

t h e  d e p a r t m e n t .

( 4 )  A n y  p e r s o n  c h a r g e d  w i t h  o p e r a t i n g  a  v e s s e l  w h i l e

u n d e r  t h e  i n f l u e n c e  o f  a l c o h o l i c  b e v e r a g e s  o r  c o n t r o l l e d

s u b s t a n c e s  t o  t h e  e x t e n t  t h a t  h i s  n o r m a l  f a c u l t i e s  w e r e

i m p s i r e d ,  - . b a t h e r  i n  a  M u n i c i p a l i t y  o r  n o t ,  s h a l l  b e  e n t i t l e d

t o  t r i a l  b y  j u r y  a c c o r d i n g  t o  t h e  F l o r i d a  R u l e s  o f  C r i m i n a l  
6

P r o c e d u r e .

S e c t i o n  5 .  S e c t i o n  3 2 7 . 3 2 ,  F l o r i d a  S t a t u t e s ,  i s  

amendec" . t o  r e a d :
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3 2 7 . 3 2  V e s s e l  B o a t  d e c l a r e d  d a n g e r o u s  i n s t r u m e n t a l i t y ;  

c i v i l  l i a b i l i t y . — A l l  v e s s e l s  b ^ o -t-s, o f  w h a t e v e r  

c l a s s i f i c a t i o n ,  e h a l l  b e  c o n s i d e r e d  d a n g e r o u s  

i n s t r u m e n t a l i t i e s  i n  t h i s  s t a t e  a n d  a n y  o p e r a t o r  o f  s u c h  

v e s s e l s  b o a t s  s h a l l ,  d u r i n g  a n y  u t i l i s a t i o n  o f  s a i d  v e s s e l s  

b e s t s ,  e x e r c i s e  t h e  h i g h e s t  d e g r e e  o f  c a r e  i n  o r d e r  t o  p r e v e n t  

i n j u r i e s  t o  o t h e r s .  L i a b i l i t y  f o r  r e c k l e s s  o r  c a r e l e s s  

n e g l i g e n t  o p e r a t i o n  o f  a  v e s s e l  b o a t  s h a l l  b e  c o n f i n e d  t o  t h e .  

o p e r a t o r  p e r s o n  i n  i m m e d i a t e  c h a r g e  o f  o r  o p e r a t i n g  t h e  v e s s e l  

b o o t  a n d  n o t  t h e  o w n e r  o f  t h e  v e s s e l  b e a t ,  u n l e s s  t h e  o w n e r  h e  

i s  t h e  o p e r a t o r  o r  i_s p r e s e n t  i n  t h e  v e s s e l  o o a t  w h e n  a n y  

i n j u r y  o r  d a m a g e  i s  o c c a s i o n e d  b y  t h e  r e c k l e s s  o r  c a r e l e s s  

n e g l i g e n t  o p e r a t i o n  o f  s u c h  v e s s e l ,  w h e t h e r  a u c h  r e c k l e s s n e s s  

o r  c a r e l e s s n e s s  n e g l i g e n e e  c o n s i s t s  o f  a  v i o l a t i o n  o f  t h e  

p r o v i s i o n s  o f  t h e  s t a t u t e s  o f  t h i s  s t a t e ,  o r  d l a r e g a r d  

n e g i i g e n e e  i n  o b s e r v i n g  s u c h  c a r e  a n d  s u c h  o p e r a t i o n  a s  t h e  

r u l e s  o f  t h e  c o m m o n  l a w  r e q u i r e .

S e c t i o n  6 .  S e c t i o n  3 2 7 . 3 3 ,  F l o r i d a  S t a t u t e s ,  l a  

a m e n d e d  t o  r e a d ;

3 2 7 . 3 3  R e c k l e s s  o r  c a r e l e s s  n e g l i g e n t  o p e r a t i o n  o f  

v e s s e l . —

( 1 )  T.t i s  u n l a w f u l  t o  o p e r a t e  a  v e s s e l  i n  a  r e c k l e s s  

m a n n e r .  A p e r s o n  i s  g u i l t y  o f  r e c k l e s s  o p e r a t i o n  o f  a  v e s s e l  

w h o  o p e r a t e s  a n y  v e s s e l ,  o r  m a n i p u l a t e s  a n y  w a t e r  s k i s ,  

a q u a p l a n e - ,  o r  s i m i l a r  d e v i c e ,  i n  w i l l f u l  o r  w a n t o n  d i s r e g a r d  

f o r  t h e  s a f e t y  o f  p e r s o n s  o r  p r o p e r t y ?  o r  w i t h e u t  d u e  r e g a r d ?  

c a u t i o n ?  a n d  e i r e u a s p e e t i o n ?  o r  a t  a  s p e e d  o r  i n  a  m a n n e r  a s  

t o  e n d a n g e r ,  o r  l i k e l y  t o  e n d a n g e r ,  l i f e  « :  l i m b ,  o r  d a m a g e  

t h e  p r o p e r t y  o f ,  o r  i n j u r e  a n y  p e r s o n  J inv  p e r s o n  w h o
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v i o l a t e s  a p r o v i s i o n  o f  t h i s  s u b s e c t i o n  I s  g u i l t y  o f  a

1984 R E G U L A R  S E S S I O N  Ch. 84-188

m i s d e m e a n o r  o f  t h e  f i r s t  d e g r e e .  p u n i s h a b l e  a s  p r o v i d e d  I n  a .  

7 7 S . 0 B 2 .  ■■  7 7 5 . 0 8 3 ,  o r  a .  7 7 S . 0 B 4 .

( 2 )  A n y  p e r s o n  o p e r a t i n g  e  v e s s e l  u p o n  t h e  w a t e r s  o f  

t - h i a  s t a t e  s h m l l  o p e r a t e  t h e  v t n e l  I n  a  r e a s o n a b l e  a n d  

p r u d e n t  m a n n e r .  h a v i n g  r e g a r d  f o r  o t h e r  w a t e r b o r n e  t r a f f i c ,  

v a s a a l  w a fc a .  a n d  a l l  o t h e r  a t t e n d a n t  c i r c u m s t a n c e s  a o  a s  n o t  

t o  e n d a n g e r  t h a  U f a ,  l i m b ,  o r  p r o p e r t y  o f  a n y  p e r s o n .

F a i l u r e  t o  o p e r a t e  a  v e s s e l  I n  s u c h  a  m a n n e r  a h a 11 c o n s t i t u t e  

c a r e l e s s  o p e r a t i o n .  H o w e v e r ,  v e s s e l  v a k e  a n d  s h o r e l i n e  w a s h  

r e s u l t i n g  f r o m  t h a  r e a s o n a b l e  a n d  p r u d e n t  o p e r a t i o n  o f  a  

v e s s e l  s h a l l  a b s e n t  n e g l i g e n c e  n o t  c o n s t i t u t e  d a m a g e  o r  

e n d a n o e r r e e n t  t o  p r o p e r t y .  A n v  p e r s o n  w h o  v i o l a t e s  t h a  

p r o v i s i o n s  o f  t h i s  s u b s e c t i o n  I s  g u i l t y  o f  a  n o n c r i n l n a l  

v i o l a t i o n  a s  d e f i n e d  I n  s .  7 7 5 . 0 8 .

( 3 ) U n l e s s  o t h e r w i s e  p r o v i d e d  i n  t h i s  c h a p t e r ,  t h e  

a s c e r t a i n m e n t  o f  f a u l t  i n  v e s s e l  h e a t  o p e r a t i o n s  a n d  m a r i n e  

a c c i d e n t s  s h a l l  b e  d e t e r m i n e d  a c c o r d i n g  t o  t h e  U n i t e d  S t a t e s  

C o a s t  C u a r d  N a v i g a t i o n  R u i n s  i n  e f f e c t  o n  O c t o b e r  1 ,  1 9 8 1 ,  a n d  

a s  t h e r e a f t e r  a m e n d e d .

S e c t i o n  7 .  S e c t i o n  3 2 ' . 3 5 ,  F l o r i d a  S t a t u t e s ,  i s  

a m e n d e d  t o  r e a d :

( S u b s t a n t i a l  r e w o r d i n g  o f  s e c t i o n .  S e e  

s .  3 2 7 . 3 5 ,  F . S . ,  f o r  p r e s e n t  t e x t . )

3 2 7 . 3 5  O p e r a t i n g  m o t o r b o a t  w h i l e  u n d e r  t h e  I n f l u e n c e  

o f  a l c o h o l i c  b e v e r a g e s ,  c h e m i c a l  s u b s t a n c e s ,  o r  c o n t r o l l e d  

s u b s t a n c e s ;  p e n a l t i e s . - -

( 1 )  I t  i s  u n l a w f u l  a r .d  p u n i s h a b l e  a s  p r o v i d e d  i n  

s u b s e c t i o n  ( 2 )  f o r :
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( a )  A n y  p e r s o n  w h o  i s  u n d e r  t h e  i n f l u e n c e  o f  a l c o h o l i c  

b e v e r a g e s ,  a n y  c h e m i c a l  s u b s t a n c e  s e t  f o r t h  i n  u .  8 7 7 . 1 1 1  o r  

a n y  s u b s t a n c e  c o n t r o l l e d  u n d e r  c h a p t e r  8 9 3 ,  w h e n  a f f e c t e d  t o  

t h e  e x t e n t  t h a t  h i a  n o r m a l  f a c u l t i e e  a r e  i m p a i r e d ,  t o  o p e r a t e  

a  v e s s e l  o n  t h e  w a t e r s  o f  t h i s  s t a t e ;  o r

( b )  A n y  p e r s o n  w i t h  a  b l o o d  a l c o h o l  l e v e l ' o f  0 . 1 0

p e r c e n t  o r  a b o v e  t o  o p e r a t e  a  v e s s e l  w i t h i n  t h i s  s t a t e .

( 2 )  A n y  p e r s o n  w h o  i s  c o n v i c t e d  o f  a  v i o l a t i o n  o f

s u b s e c t i o n  ( 1 )  s h a l l  b e  p u n i s h e d :

( a )  B y  a  f i n e  o f :

1 .  N o t  l e s s  t h a n  5 2 5 0  n o r  m o r e  t h a n  $ 5 0 0  f o r  a  f i r s t  

c o n v i c t i o n ;

2 .  N o t  l e s s  t h a n  $ 5 0 0  n o r  m o r e  t h a n  $ 1 , 0 0 0  f o r  a  

s e c o n d  c o n v i c t i o n ;

3 .  N o t  l e s s  t h e m  $ 1 , 0 0 0  n o r  m o r e  t h a n  $ 2 , 5 0 0  f o r  a  

t h i r d  o r  s u b s e q u e n t  c o n v i c t i o n ;  a n d

( b )  B y  i m p r i s o n m e n t  f o r :

1 .  N o t  m o r e  t h a n  6  m o n t h s  f o r  a  f i r s t  c o n v i c t i o n .

2 .  N o t  m o r e  t h a n  9  m o n t h s  f o r  a  s e c o n d  c o n v i c t i o n .

3 .  N o t  m o r e  t h a n  1 2  m o n t h s  f o r  a  t h i r d  o r  s u b s e q u e n t  

c o n v i c t i o n .

( 3 )  T h e  c o u r t  s h a l l  r e q u i r e  a n y  p e r s o n  c o n v i c t e d  o f  

v i o l a t i n g  t h i s  s e c t i o n  o r  s .  3 2 7 . 3 5 1  t o  a t t e n d  a  s u b s t a n c e  

a b u s e  c o u r s e  s p e c i f i e d  b y  t h e  c o u r t ;  a n d  t h e  a g e n c y  c o n d u c t i n g  

t h e  c o u r s e  m a y  r e f e r  t h e  p e r s o n  t o  a n  a u t h o r i z e d  a g e n c y  f o r  

s u b s t a n c e  a b u s e  e v a l u a t i o n  a n d  t r e a t m e n t ,  i n  a d d i t i o n  t o  a n y  

s e n t e n c e  o r  f i n e  i m p o s e d  u n d e r  t h i s  s e c t i o n .  S u c h  p a r s o n  

s h a l l  a s s u m e  r e a s o n a b l e  c o s t s  f o r  s u c h  e d u c a t i o n ,  e v a l u a t i o n ,

a n d  t r e a t m e n t .  " S u b s t a n c e  a b u s e "  m e a n s  t h e  a b u s e  o f  a l c o h o l
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o r  a n y  s u b s t a n c e  n a m e d  o r  d e s c r i b e d  i n  S c h e d u l e s  1 t h r o u g h  V 

o f  b . 8 9 3 . 0 3 .

( 4 )  W i t h  r e s p e c t  t o  a n y  p e r s o n  c o n v i c t e d  o f  a  

v i o l a t i o n  o f  s u b s e c t i o n  ( 1 ) ,  r e g a r d l e s s  o f  a n y  p e n a l t y  i m p o s e d  

p u r s u a n t  t o  s u b s e c t i o n  ( 2 ) :

( a )  F o r  t h e  f i r n t  c o n v i c t i o n  t h e r e o f ,  t h e  c o u r t  s h a l l

o r d e r  t h e  d e f e n d a n t  t o  p a r t i c i p a t e  i n  p u b l i c  s e r v i c e  o r  a

c o m m u n i t y  w o r k  p r o j e c t  f o r  a  m i n i m u m  o f  5 0  h o u r s .

( b )  F o r  t h e  s e c o n d  c o n v i c t i o n  v i t h i r .  a  p e r i o d  o f  3 

y e a r s  f r o m  t h e  d a t e  o f  a  p r i o r  c o n v i c t i o n  f o r  v i o l a t i o n  o f  

t h i s  s e c t i o n ,  t h e  c o u r t  s h a l l  o r d e r  i m p r i s o n m e n t  f o r  n o t  l e s s  

t h a n  1 0  d a y s .

( c )  F o r  t h e  t h i r d  c o n v i c t i o n  w i t h i n  a  p e r i o d  o f  5

y e a r s  f r o m  t h e  d a t e  o f  a  p r i o r  c o n v i c t i o n  f o r  v i o l a t i o n  o f

t h i B  s e c t i o n ,  t h e  c o u r t  s h a l l  o r d e r  i m p r i s o n m e n t  f o r  n o t  l e s s  

t h a n  3 0  d a y s .

S e c t i o n  8 .  S e c t :  .■>' 3 2 7 . 3 7 ,  F l o r i d a  S t a t u t e s ,  i s

a m e n d e d  t o  r e a d :

3 2 7 . 3 7  W a t e r  s k i s  a n d  a q u a p l a n e s  r e g u l a t e d . ~

( 1 )  No p e r s o n  s h a l l  o p e r a t e  a  v e s s e l  o n  a n y  w a t e r s  o f  

t h i s  s t a t e  t o w i n g  a  p e r s o n  o n  w a t e r  s k i s ,  o r  a n  a q u a p l a n e ,  o r  

s i m i l a r  d e v i c e  u n l e s s  t h e r e  i s  i n  s u c h  v e s s e l  a  p e r s o n  i n  

a d d i t i o n  t o  t h e  o p e r a t o r ,  i n  a  p o s i t i o n  t o  o b s e r v e  t h e  

p r o g r e s s  o f  t h e  p e r s o n  b e i n g  t o w e d ,  o r  t h e  v e s s e l  i s  e q u i p p e d  

w i t h  a  w i d e - a n g l e  r e a r  v i e w  m i r r o r  m o u n t e d  i n  s u c h  m a n n e r  a s  

t o  p e r m i t  t h e  o p e r a t o r  o f  t h e  v e s s e l  t o  o b s e r v e  t h e  p r o g r e s s  

o f  t h e  p e r s o n  b e i n g  t o w e d .

■:(5lkv
84;.f> v. a

( 2 )  No p e r s o n  s h a l l  e n g a g e  i n  w a t e r  s k i i n g ,  

a q u a p l a n i n g ,  o r  s i m i l a r  a c t i v i t y  a t  a n y  t i m e  b e t w e e n  t h e  h o u r s
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o r  a n y  s u b s t a n c e  n a m e d  o r  d e n c r l b e d  i n  S c h e d u l e s  I  t h r o u g h  V 

o f  a .  8 9 3 . 0 3 .

( 4 )  W i t h  r e s p e c t  t o  . a n y  p e r s o n  c o n v i c t e d  o f  a  

v i o l a t i o n  o f  s u b s e c t i o n  ( 1 ) ,  r e g a r d l e s s  o f  a n y  p . m a l t y  i m p o s e d  

p u r s u a n t  t o  s u b s e c t i o n  ( 2 ) :

( a )  F o r  t h e  f i r s t  c o n v i c t i o n  t h e r e o f ,  t h e  c o u r t  6 h a l l

o r d e r  t h e  d e f e n d a n t  t o  p a r t i c i p a t e  i n  p u b l i c  s e r v i c e  o r  a

c o m m u n i t y  w o r k  p r o j e c t  f o r  a  m i n i m u m  o f  5 0  h o u r s .

( b )  F o r  t h e  s e c o n d  c o n v i c t i o n  w i t h i n  a  p e r i o d  o f  3  

y e a r s  f r o m  t h e  d a t e  o f  a  p r i o r  c o n v i c t i o n  f o r  v i o l a t i o n  o f  

t h i s  s e c t i o n ,  t h e  c o u r t  s h a l l  o r d e r  i m p r i s o n m e n t  f o r  n o t  l e s s  

t h a n  1 0  d a y s .

( c )  F o r  t h e  t h i r d  c o n v i c t i o n  w i t h i n  a  p e r i o d  o f  5

y e a r s  f r o m  t h e  d a t e  o f  a  p r i o r  c o n v i c t i o n  f o r  v i o l a t i o n  o f

t h i s  s e c t i o n ,  t h e  c o u r t  s h a l l  o r d a i  i m p r i s o n m e n t  f o r  n o t  l e s s  

t h a n  3 0  d a y s .

S e c t i o n  8 .  S e c t i o n  3 2 7 . 3 7 ,  F l o r i d a  S t a t u t e s ,  i s  

a m e n d e d  t o  r e a d :

3 2 7 . 3 7  W a t e r  s k i s  a n d  a q u a p l a n e s  r e g u l a t e d . —

( 1 )  No p e r s o n  s h a l l  o p e i a t e  a  v e s s e l  o n  a n y  w a t e r s  o f  

t h i s  s t a t e  t o w i n g  a  p e r s o n  o n  w a t e r  s k i s ,  o r  a n  a q u a p l a n e ,  o r  

s i m i l a r  d e v i c e  u n l e s s  t h e r e  i s  i n  s u c h  v e s s e l  a  p e r s o n  i n  

a d d i t i o n  t o  t h e  o p e r a t o r ,  i n  a  p o s i t i o n  t o  o b s e r v e  t h e  

p r o g r e s s  o f  t h e  p e r s o n  b e i n g  t o w e d ,  o r  t h e  v e s s e l  i s  e q u i p p e d  

w i t h  a  w i d e - a n g l e  r e a r  v i e w  m i r r o r  m o u n t e d  i n  s u c h  m a n n e r  a s  

t o  p e r m i t  t h e  o p e r a t o r  o f  t h e  v e s s e l  t o  o b s e r v e  t h e  p r o g r e s s  

o f  t h e  p e r s o n  b e i n g  t o w e d .

( 2 )  No p e r s o n  s h a l l  e n g a g e  i n  w a t e r  s k i i n g ,  

a q u a p l a n i n g ,  o r  s i m i l a r  a c t i v i t y  a t  a n y  t i m e  b e t w e e n  t h e  h o u r s
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f r o m  o n e - h a l f  h o u r  a f t e r  s u n s e t  t o  o n e - h a l f  h o u r  b e f o r a  

s u n r i s e .

( 3 )  T h e  p r o v i s i o n s  o f  s u b s e c t i o n s  ( 1 )  a n d  ( 2 )  d o  n o t  

a p p l y  t o  a  p e r f o r m e r  e n g a g e d  i n  a  p r o f e s s i o n a l  e x h i b i t i o n  o r  a  

p e r s o n  p r e p a r i n g  t o  p a r t i c i p a t e  i n  a n  o f f i c i a l  r e g a t t a ,  b o a t  

r a c e ,  m a r i n e  p a r a d e ,  t o u r n a m e n t ,  o r  e x h i b i t i o n .

( 4 )  No p e r s o n  s h a l l  o p e r a t e  o r  m a n i p u l a t e  a n y  v e s s e l ,  

t o w  • 'op . ' i ,  o r  o t h e r  d e v i c e  b y  w h i c h  t h e  d i r e c t i o n  o r  l o c a t i o n  

o f  w a t e r  s k i s ,  a q u a p l a n e ,  l n n e r t u b e ,  s l e d ,  o r  s i m i l a r  d e v i c e  

m a y  b e  a f f e c t e d  o r  c o n t r o l l e d ,  i n  s u c h  a  w a y  a s  t o  c a u s e  t h e  

w a t e r  s k i s ,  a q u a p l a n e ,  l n n e r t u b e ,  s l e d ,  o r  s i m i l a r  d e v i c e  o r  

a n y  p e r s o n  t h e r e o n  t o  c o l l i d e  o r  s t r i k e  a g a i n s t  a n y  v e s s e l , 

b r i d g e ,  w h a r f ,  p i e r ,  d o c k ,  b u o y ,  p l a t f o r m ,  p i l i n g ,  c h a n n e l  

m a r k e r ,  o r  a n y  o t h e r  o b j e c t ,  e x c e p t  s l a l o m  b u o y s ,  s k i  j u m p s ,  

o r  l i k e  o b j e c t s  u s e d  n o r m a l l y  i n  c o m p e t i t i v e  o r  r e c r e a t i o n a l  

s k i i n g .

S e c t i o n  9 .  S e c t i o n  3 2 7 . 5 0 ,  F l o r i d a  S t a t u t e s ,  i s  

a m e n d e d  t o  r e a d :

3 2 7 . 5 0  V e s s e l  s a f e t y  r e g u l a t i o n s ;  e q u i p m e n t  a n d  

l i g h t i n g  r e q u i r e m e n t s . —

( 1 )  E v e r y  v e s s e l  o n  t h e  w a t e r s  o f  t h i s  s t a t e  s h a l l  

c a r r y  s a f e t y  e q u i p m e n t  a n d  c o n f o r m  t o  u n i f o r m  l i g h t i n g  

r e q u i r e m e n t s  i n  a c c o r d a n c e  w i t h  c u r r e n t  U n i t e d  S t a t e s  C o a s t  

G u a r d  s a f e t y  a n d  l i g h t i n g  r e q u i r e m e n t s ,  a s  s e t  f o r t h  i n  T i t l e s  

3 3  a n d  4 6 ,  C o d e  o f  F e d e r a l  R e g u l a t i o n s ,  u n l e s s  e x p r e s s l y  

e x e m p t  b y  s t a t e  l a w .

f 2 )  T h e  u s e  o f  s i r e n s  o r  f l a s h i n g  r e d  o r  b l u e  

e m e r g e n c y  l i g h t s  o n  a n y  v e s s e l  i s  p r o h i b i t e d  e x c e p t  o n  a  

v e s s e l  o p e r a t e d  b y  a  l a w  e n f o r c e m e n t  o f f i c e r  o r  f i r e

Add i t io n s  in t e x t  a r e  ind ica ted  by u nde r l in e :  d e le t i o n s  by  ntnhtoutE16
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p r o l e c t i o n  o f f i c e r  I n  t h e  p e r f o r m a n c e  o f  h i s  o f f i c i a l  d u t i e s

o r  o n  a  v e s s e l  u s e d  f o r  e m e r g e n c y  r e s c u e  a c t i v i t y .

S e c t i o n  1 0 .  S e c t i o n  3 2 7 . 5 4 ,  F l o r i d a  S t a t u t e s ,  i s  

a m e n d e d  t o  r e a d :

3 2 7 . 5 4  B o a t  L i v e r i e s ;  s a f e t y  r e g u l a t i o n s ;  p e n a l t y . —

( 1 )  N o b o a t  l i v e r y  s h a l l  k n o w i n g l y  l e a s e ,  h i r e ,  o r  

r e n t  a  v e s s e l  b o a t  t o  a n y  p e r s o n :

( a )  W h e n  t h e  n u m b e r  o f  p e r s o n s  i n t e n d i n g  t o  u s e  t h e  

v e s s e l  b o a t  s h a l l  e x c e e d  t h e  n u m b e r  d e e m e d  t o  c o n s t i t u t e  a  

m a x im u m  s a f e t y  l o a d  f o r  t h e  v e s s e l  p u r s u a n t  t o  t h e  v e s s e l ' s  

a u t h o r i z e d  p e r s o n ' s  c a p a c i t y  p l a t e  b o a t .

( b )  W hen  t h e  h o r s e p o w e r  o f  t h e  m o t o r  e x c e e d s  t h e  

c a p a c i t y  o f  t h e  v e s s e l  b o a t ,  m a k i n g  t h e  v e s s e l  b o a t  u n s a f e  t o  

o p e r a t e .

( c )  W hen  t h e  v e s s e l  b e a t  d o e s  n o t  c o n t a i n  t h e  r e q u i r e d  

s a f e t y  e q u i p m e n t  p u r s u a n t  t o  s .  3 2 7 . 5 0  a  C o a s t  G u a r d - a p p r o v e d  

l i f e s a y i n g  d c v i e e  £ '* r  e a e h  p e r s o n  o c c u p y i n g  t h e  b o a t  a n d  o t h e r  

e q u i p m e n t  a e  r e q u i r e d  f o r  t h e  e l a a s  o f  v e o o e i  a a  o e t  f o r t h  i n

e-r 3 7 1 t S 7 .

( d ^  W h e n  t h e  b e u \  d o e s  n o t  c o n t a i n  a  s u i t a b l e  o n e h o r  

a n d  a n c h o r  l i n e  o f  a p p r o p r i a t e  n i n e  a n d  l e n g t h s

f e }  W hen  t h e  b o o t  d o e s  n e t  e e n t a i n  o n  a p p r o p r i a t e  

p a d d l e  o r  o a r - :

( d ) j f l  W hen  t h e  v e s s e l  b o a t  i s  n o t  s e a w o r t h y .

( 2 )  No b o a t  l i v e r y  o h a l l  e l o o e  u n t i l  t h e  l a s t  b o a t  h a o  

r e t u r n e d - :  I f  a  v e s s e l  b o a t  i s  u n n e c e s s a r i l y  o v e r d u e ,  t h e  

l i v e r y  s h a l l  n o t i f y  t h e  p r o p e r  a u t h o r i t i e s .

( 3 )  A n y  p e r s o n  c o n v i c t e d  o f  v i o l a t i n g  t h i s  s e c t i o n

s h a l l  b e  g u i l t y  o f  a  m i s d e m e a n o r  o f  t h e  s e c o n d  d e g r e e ,

p u n i s h a b l e  a s  p r o v i d e d  i n  s .  7 7 5 . 0 8 3 .  „
Addition* in tex t are  indicated by underline: deletions by s t r ikeout *



( 4 )  W h e r e  t h e  b o o t  l i v e r y  h a s  c o m p l i e d  w i t h  

o u b s e c t i o r . s  ( 1 )  a n d  ( 2 ) ,  h i s  l i a b i l i t y  s h a l l  c e a s e  a n d  a 

p e r s o n  l e a s i n g  t h e  v e s s e l  b o o t  f r o m  t h e  l i v a r y  s h a l l  b e  l i a b l e  

f o r  a n y  v i o l a t i o n s  o f  t h i s  c h a p t e r  a n d  s h a l l  b e  p e r s o n a l l y  

l i a b l e  f o r  a n y  a c c i d e n t  c r  i n j u r y  o c c u r r i n g  w h i l e  i n  c h a r g e  o f  

s u c h  v e s s e l  b o a t .

S e c t i o n  1 1 .  S e c t i o n  3 2 7 . 5 6 ,  F l o r i d a  S t a t u t e s ,  i s  

a m e n d e d  t o  r e a d :

3 2 7 . 5 6  S a f e t y  i n s p e c t i o n s ;  q u a l i f i e d . — No o f f i c e r  

s h a l l  b o a r d  a n y  v e s s e l  t o  m a k e  a  s a f e t y  i n s p e c t i o n  i f  t h e  

o w n e r  o r  o p e r a t o r  i s  n o t  a b o a r d .  W hen  t h e  o w n e r  o r  o p e r a t o r  

i s  a b o a r d ,  a n  o f f i c e r  m a y  b o a r d  a  v e s s e l  w i t h  c o n s e n t  o r  w h e n  

h e  h a s  p r o b a b l e  c a u s e  o r  k n o w l e d g e  t o  b e l i e v e  t h a t  a  v i o l a t i o n  

o f  a  p r o v i s i o n  o f  t h i s  c h a p t e r  h a s  o c c u r r e d  o r  i s  o c c u r r i n g .

A n o f f i c e r  m a y  b o a r d  a  v e s s e l  w h e n  t h e  o p e r a t o r  r e f u s e s  t o  

d i s p l a y  t h e  s a f e t y  e q u i p m e n t  r e q u i r e d  b y  l a w ,  w h e n  r e q u e s t e d  

t o  d o  s o  b y  a  l a w  e n f o r c e m e n t  o f f i c e r .

Ch. 84-188 1984 R E G U L A R  S E S S I O N

S e c t i o n  1 2 .  S e c t i o n  3 2 7 . 7 0 ,  F l o r i d a  S t a t u t e s ,  i s  

a m e n d e d  t o  r e a d :

3 2 7 . 7 0  E n f o r c e m e n t . - -

( 1 )  T h i s  c h a p t e r  a n d  c h a p t e r  3 2 B  s h a l l  b e  e n f o r c e d  b y .  

t h e  D i v i s i o n  o f  L a i r  E n f o r c e m e n t  o f  t h e  d e p a r t m e n t  a n d  i t s  

o f f i c e r s ,  t h i s  C a m e  a n d  F r e s h  W a t e r  F i s h  C o m m i s s i o n  a n d  i t s  

o f f i c e r s ,  t h e  s h e r i f f s  o f  t h e  v a r i o u s  c o u n t i e s  a n d  t h e i r  

d e p u t i e s ,  a n d  a n y  o t h e r  a u t h o r i z e d  l a w  e n f o r c e m e n t  o f f i c e r ,  

a l l  o f  w hom  m a y  o r d e r  t h e  r e m o v a l  o f  v e s s e l s  d e e m e d  t o  b e  a n  

i n t e r f e r e n c e  o r  a  h a z a r d  t o  p u b l i c  s a f e t y ,  e n f o r c e  t h e  

p r o v i s i o n s  o f  t h i s  c h a p t e r  a n d  c h a p t e r  3 2 8 . o r  c a u s e  a n y

A dditions in te x t a re  indicated by underline: dele tions by
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( 2 )  S u c h  o f f i c e r s  s h a l l  h a v e  t h e  p o w e r  a n d  d u t y  t o
/
'  i s s u e  a u c h  o r d e r s  a n d  t o  m a k e  s u c h  i n v e s t i g a t i o n s ,  r e p o r t s ,

a n d  a r r e s t s  i n  c o n n e c t i o n  w i t h  a n y  v i o l a t i o n  o f  t h e  p r o v i s i o n s  

i o f  t h i s  c h a p t e r  a n d  c h a p t e r  3 2 8  a s  a r e  n e c e s s a r y  t o  e f f e c t u a t e

'■ t h e  i n t e n t  a n d  p u r p o s e  o f  t h i s  c h a p t e r  a n d  c h a p t e r  3 2 8 .

f .  S e c t i o n  1 3 .  S e c t i o n  3 2 7 . 7 2 ,  F l o r i d a  S t a t u t e s ,  i s

'• a m e n d e d  t o  r e a d :

3 2 7 . 7 2  P e n a l t i e s . ~

( 1 )  A n y  v i o l a t i o n  o f  t h e  p r o v i s i o n s  o f  s .  3 2 7 . 3 3 ( 2 1  i s  

?. s t  371-» 5 7 { 1 }  fa l l t  a n d  2-t s h a l l  h e  d e e m . '  d a  n o n c r i m i n a l

;  v i o l a t i o n ,  a s  d e f i n e d  i n  8 .  7 7 5 . 0 8 ( 3 ) ,  p u n i s h a b l e  b y  a  f i n e  o f

j $ 2 5 .

( 2 )  A n y  p e r s o n  f a i l i n g  t o  c o m p l y  w i t h  t h e  p r o v i s i o n s, t *
4 o f  t h i s  c h a p t e r  o r  c h a p t e r  3 2 8  n o t  s p e c i f i e d  i n  s u b s e c t i o n  ( 1 )

j .  o r  n o t  p r y i n g  t h e  f i n e  s p e c i f i e d  i n  s u b s e c t i o n  ( 1 )  w i t h i n  1 0i.
i-  d a y s ,  e x c e p t  a s  o t h e r w i s e  p r o v i d e d  i n  t h i s  c h a p t e r  o r  c h a p t e r

3 2 8 , i s  g u i l t y  o f  a  m i s d e m e a n o r  o f  t h e  s e c o n d  d e g r e e ,  

p u n i s h a b l e  a s  p r o v i d e d  i n  a .  7 7 5 . 0 8 2 ,  s .  7 7 5 . 0 8 3 ,  o r  s .  

7 7 5 . 0 8 4 .

S e c t i o n  1 4 .  S e c t i o n  3 2 7 , 5 1 ,  F l o r i d a  S t a t u t e s ,  i s  

h e r e b y  r e p e a l e d .

! S e c t i o n  1 5 .  T h i s  a c t  s h a l l  t a k e  e f f e c t  O c t o b e r  1 ,

1 1 9 8 4 .
iI

Approved by the Governor June  13, 1984. 
j Filed in Office Secretary of S ta te  June  14, 1984.
I
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BY T H E  H E A L T H ,  E D U C A T I O N  A N D
1 IN T H E  S E N A T E  S O C I A L  S E R V I C E S  C O M M I T T E E

2 CS F O R  S E N A T E  B I L L  NO. 21 (HESS)

3 IN T H E  L E G I S L A T U R E  OF  T H E  S T A T E  OF  A L A S K A

4 F O U R T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

5 A  B I L L

6 Fo r  a n  Act e n t i tled: " An Act r e l a t i n g  to c r i m i n a l  b a c k g r o u n d  checks; a nd

7 p r o v i d i n g  for an e f f e c t i v e  d a t e . "

8 BE IT E N A C T E D  BY  T H E  L E G I S L A T U R E  OF  TH E  S T A T E  OF  A L ASKA:

9 *  S e c t i o n  1. AS 1 2 . 6 2 . 0 3 5 ( a )  is a m e n d e d  to read:

10 (a) N o t w i t h s t a n d i n g  any o t h e r  p r o v i s i o n  of law, an i n t e r e s t e d

11 p e r s o n  [AS D E F I N E D  IN (e) OF T H I S  S E C T I O N ]  m a y  r e q u e s t  f r o m  the corn-

12 m i s s i o n  r e c o r d s  of all c o n v i c t i o n s  of a n  i n d i v i d u a l  f or c r imes that

13 m i g h t  p o s e  a ris k  of h a r m  to a c h i l d  if the i n d i v i d u al [I N V O L V I N G

14 C O N T R I B U T I N G  TO T H E  D E L I N Q U E N C Y  OF A  M I N O R  A N D  A N Y  S EX C R I M E S  OF A

15 P E R S O N  WHO] h o l d s  or a p p l i e s  for a p o s i t i o n  in w h i c h  the i n d i v i d u a l

16 [PERSON] has or w o u l d  h a v e  s u p e r v i s o r y  or d i s c i p l i n a r y  p o w e r  o v e r  a

17 minor. T he c o m m i s s i o n  s h all a u t h o r i z e  t he d i s c l o s u r e  of the informa-

18 t ion to the r e q u e s t i n g  i n t e r e s t e d  p e r s o n  and s h a l l  p r o v i d e  a cop y  of

19 the i n f o r m a t i o n  to the i n d i v i d u a l  [PERSON] w h o  is the s u b j e c t  of the

20 request.

21 * Sec. 2. AS 1 2 . 6 2 . 0 3 5 ( e ) ( 1 )  is r e p e a l e d  a n d  r e e n a c t e d  to read:

22 (1) " c r i m e  that m i g h t  p o s e  a r i s k  of h a r m  to a child"

23 i n c l u d e s  a v i o l a t i o n  or a t t e m p t e d  v i o l a t i o n  of p r e s e n t  or f o r m e r

24 A l a s k a  s t a t u t e s  r e g a r d i n g  the o f f e n s e s  n o w  d e s i g n a t e d  as m u r der,

25 m a n s l a u g h t e r ,  n e g l i g e n t  ho m i c i d e ,  assault, r e c k l e s s  e n d a n g a r m e n t ,

26 k i l n a o p i n g ,  s e x u a l  assau l t ,  s e x u a l  a b u s e  of a m i n o r ,  u n l a w f u l  ex-

27 p l o i t a t i o n  of a m i n o r ,  incest, i n d e c e n t  e x p o s u r e ,  r o b b e r y ,  Lrson,

28 e n d a n g e r i n g  the w e l f a r e  of a m i nor, c o n t r i b u t i n g  to the d e l i n q u e n c y  of

29 a m i n o r ,  d i s t r i b u t i o n  of c h i l d  p o r n o g r a p h y ,  p r o m o t i n g  p r o s t i t u t i o n ,

-1- C S S B  2 1 ( H E S S )



1 a nd f e lony o f f e n s e s  i n v o l v i n g  d i s t r i b u t i o n  of c o n t r o l l e d  s u b s t a n c e s ;

2 it a l r o  i n c l u d e s  a v i o l a t i o n  or a t t e m p t e d  v i o l a t i o n  of the laws of

3 a n o t h e r  j u r i s d i c t i o n  if the o f f e n s e  w o u l d  h a v e  b e e n  one of the c r i m e s

4 l i s t e d  in this p a r a g r a p h  if c o m m i t t e d  in this state;

5 * Sec. 3.  AS 12 . 6 2 . 0 3 5  is a m e n d e d  by  a d d i n g  a n e w  s u b s e c t i o n  to read:

6 (f) In  a d d i t i o n  to the i n f o r m a t i o n  f o r  w h i c h  d i s c l o s u r e  is

7 a u t h o r i z e d  u n d e r  (a) of this section, the c o m m i s s i o n  m a y  d i s c l o s e  the

8 e x i s t e n c e  of an o u t s t a n d i n g  w a r r a n t  f or the a r r e s t  of  the p e r s o n  w h o

9 is the s u bject of the r e q u e s t  if the w a r r a n t  is for a c r i m e  that m i g h t

10 p o s e  a r isk of h a r m  to a child.

11 * Sec. 4 . AS  2 5 . 2 3 . 1 0 0 ( d )  is a m e n d e d  to read:

12 (d) E x cept as p r o v i d e d  in (g) and (i) of this secti o n ,  an i n v e s -

13 t i g a t i o n  shall be m a d e  by  the d e p a r t m e n t  or a n y  o t h e r  q u a l i f i e d  a g e n c y

14 or  p e r s o n  d e s i g n a t e d  by the court to i n q u i r e  into the c o n d i t i o n s  a n d

15 a n t e c e d e n t s  of a m i n o r  s o u g h t  to be a d o p t e d  a n d  of the p e t i t i o n e r  f or

16 the p u r p o s e  of a s c e r t a i n i n g  w h e t h e r  the a d o p t i v e  h o m e  i» a s u i t a b l e

17 h o m e  f o r  the m i n o r  and w h e t h e r  the p r o p o s e d  a d o p t i o n  is in  the b u s t

1 8  i n t e r e s t  o f  t h e  m i n o r .  T h e  d e p a r t m e n t  s h a l l  r e q u e s t  a  s t a t e  & n d

19  n a t i o n a l  c r i m i n a l  r e c o r d  b a c k g r o u n d  c h e c k  b y  t h e  D e p a r t m e n t  o f  P u b l i c

2 0  . r y  o n  e a c h  p e r s o n  w h o  s e e k s  t o  a d o p t  a  m i n o r .

21 * Sec. 5. AS  4 7 . 3 5  is a m e n d e d  by a d d i n g  a n e w  s e c t i o n  to read:

22 Sec. 4 7 . 3 5 . 0 5 8 .  C R I M I N A L  R E C O R D  B A C K G R O U N D  CHFCKS. (a) F o r

23 e a c h  p e r s o n  w o r k i n g  or  a p p l y i n g  f or w o r k  as a s t a f f  m e m b e r  of a facil-

24 ity a n d  for e a c h  adult o c c u p a n t  w h o  w o r k s  or  r e s i d e s  in a fa c i l i t y ,

25 the d e p a r t m e n t  s h all

26 (1) r e q u e s t  a s t a t e  a nd n a t i o n a l  c r i m i n a l  r e c o r d  b a c k g r o u n d

27 c h e c k  by the D e p a r t m e n t  of P u b l i c  Safety;

28 (2) r e q u i r e  a s i g n e d  r e l e a s e  a u t h o r i z i n g  the d e p a r t m e n t  to

29 o b t a i n  the p e r s o n ' s  c r i m i n a l  r e c o r d s  a n d  to i n v e s t i g a t e  r e p o r t s ,
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arres t s ,  and c o n v i c t i o n s  that i n d i c a t e  p a s t  b e h a v i o r  by the p e r s o n  

tha t  ma y  p o s e  a r i s k  of h a r m  to a c h i l d  o r  to a d e p e n d e n t  a d ult; a n d

(3) r e q u i r e  the p e r s o n  to r e v e a l ,  s u b j e c t  to t he p e n a l t y  

for u n s w o r n  f a l s i f i c a t i o n s  u n d e r  AS 1 1 . 5 6.210, a n y  p e n d i n g  t r i a l  of 

the person, or  any a l l e g a t i o n  o r  c h a r g e  a g a i n s t  the p e r s o n  o r  c o n­

v i c t i o n  of the p e r s o n  of a c r i m e  that m i g h t  p o s e  a r i s k  of h a r m  to a 

child, as d e f i n e d  in A S  1 2 . 6 2 . 0 3 5 ,  r e g a r d l e s s  of w h e t h e r  t he a l l e g a­

ti o n  r e s u l t e d  in c r i m i n a l  c h a r g e s  b e i n g  f i l e d  or  w h e t h e r  the c h a r g e  

was d i s m i s s e d  o r  w h e t h e r  t he c o n v i c t i o n  w as l a t e r  set a s i d e  o r  c l e a r e d  

f r o m  the p e r s o n ' s  record.

(b) T he d e p a r t m e n t  s h a l l  r e q u e s t  a s t a t e  a n d  n a t i o n a l  c r i m i n a l  

r e c o r d  b a c k g r o u n d  c h e c k  o n  e a c h  f a c i l i t y  a d m i n i s t r a t o r ,  e a c h  a d u l t  

o c c u p a n t  of a f o s t e r  h o m e  o r  f a m i l y  c h i l d  care home, a n d  e a c h  f a c i l i t y  

o p e r a t o r  o t h e r  t h a n  a b o a r d  m e m b e r  of an i n c o r p o r a t e d  f a c i l i t y  who

doe s  not p a r t i c i p a t e  in t he d a y - t o - d a y  o p e r a t i o n  of the f a c i l i t y .  The

d e p a r t m e n t  m a y  l i c e n s e  or c o n t i n u e  to l i c e n s e  o n l y  p r o v i s i o n a l l y ,  and 

a f a c i l i t y  m ay e m p l o y  or  c o n t i n u e  to e m p l o y  o n l y  p r o v i s i o n a l l y ,  a 

p e r s o n  s u b j e c t  to a c r i m i n a l  r e c o r d  b a c k g r o u n d  c h e c k  u n d e r  thi s  s u b­

se c t i o n  u n t i l  t he s t a t e  c r i m i n a l  r e c o r d  b a c k g r o u n d  c h e c k  h as b e e n

c o m p l e t e d  and t he d e p a r t m e n t  h as d e c e r m i n e d ,  on the b a s i s  of the s t a t e

c h e c k  a1 id o t h e r  i n f o r m a t i o n  a v a i l a b l e  to the d e p a r t m e n t ,  that the

p e r s o n  doe s  not p o s e  a r i s k  of h a r m  to a c h i l d  or  d e p e n d e n t  adult. A

p e r s o n  s u b j e c t  to a c r i m i n a l  r e c o r d  b a c k g r o u n d  c h e c k  u n d e r  thi s  s u b­

se c t i o n  m a y  n ot be l i c e n s e d  u n d e r  AS 4 7 . 3 5 . 0 4 0  o r  p e r m a n e n t l y  employe.l 

by a f a c i l i t y  u n t i l  t he d e p a r t m e n t  h as r e v i e w e d  t he s t a t e  a n d  n a t i o n a l  

c r i m i n a l  r e c o r d  b a c k g r o u n d  c h e c k  a n d  h as d e t e r m i n e d  that th e  p e r s o n  

doe s  not p o s e  a r i s k  of h a r m  to a c h i l d  or d e p e n d e n t  adult. N o t w i t h­

st a n d i n g  the r e q u i r e m e n t s  of thi s  s u b s e c t i o n ,  the d e p a r t m e n t  ma y  

a u t h o r i z e  t e m p o r a r y  e m e r g e n c y  p l a c e m e n t  of a c h i l d  or d e p e n d e n t  adult

-3- C S S B  2 1 ( H G S S )
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in a f o s t e r  h ome b e f o r e  r e v i e w i n g  e i t h e r  the state o r  n a t i o n a l  c r i m i­

nal r e c o r d  b a c k g r o u n d  check.

(c) A n  o p e r a t o r  of a f a c i l i t y  o t h e r  t han a f e s t e r  h o m e  or  f a m i l y  

c h ild care h o m e  shall, u n d e r  the a u t h o r i t y  of AS 12.62, r e q u e s t  a 

s t ate a nd n a t i o n a l  c r i m i n a l  r e c o r d  b a c k g r o u n d  c h e c k  o n  e a c h  s t a f f  

m e m b e r  and e a c h  adult occupan'. of the facility. T he f a c i l i t y  o p e r a t o r  

m a y  e m p l o y  o r  c o n t i n u e  to e m p l o y  a s t a f f  m e m b e r  o n l y  p r o v i s i o n a l l y ,  

a n d  m a y  a l l o w  an  a d ult o c c u p a n t  to r e s i d e  in the f a c i l i t y  o n l y  p r o v i­

sionally, u n t i l  the o p e r a t o r  has r e v i e w e d  the s t a t e  a n d  n a t i o n a l  

c r i m i n a l  r e c o r d  b a c k g r o u n d  c h e c k  a n d  has d e t e r m i n e d  that the s t a f f  

m e m b e r  or  a d u l t  o c c u p a n t  does r.ot p o s e  a r i s k  of h a r m  to a c h i l d  or 

d e p e n d e n t  adult. A  f a c i l i t y  o p e r a t o r  s h all remo v e  f r o m  the f a c i l i t y  a 

st aff m e m b e r  or adult o c c u p a n t  w h o m  the o p e r a t o r  has d e t e r m i n e d  p o s e s  

a r i s k  of h a r m  to a c h i l d  o r  d e p e n d e n t  adult.

(d) T h e  d e p a r t m e n t  s h all p a y  the cost of the s t ate a n d  n a t i o n a l  

c r i m i n a l  b a c k g r o u n d  c h e c k  of a f o s t e r  h o m e  a p p l i c a n t  w h o  c a r e s  for 

c h i l d r e n  in s t ate c u r t o d y  or c a res f o r  a d e p e n d e n t  a d u l t  in s t ate 

p r o t e c t i v e  care. The. cost of any o t h e r  s t a t e  and n a t i o n a l  c r i m i n a l  

b a c k g r o u n d  c h e c k  r e q u i r e d  u n d e r  thi s  s e c t i o n  shall be p a i d  b y  the 

f a c i l i t y  o p e r a t o r  or the j ob a p p l i c a n t .

(e) In this s e c tion, " f a r i l y  c h i l d  care h o m e "  m e a n s  a s m all 

n u r s e r y  p r o v i d i n g  c h i l d  care for s i x  or  f e w e r  c h i l d r e n  w h o  a re not 

r e l a t e d  to the f a c i l i t y  o p e r a t o r .

* Sec. 6. Thi s  Act t a kes e f f e c t  i m m e d i a t e l y  in a c c o r d a n c e  w i t h  A S  01.- 

10.070(c).
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e x p l o i t a t i o n  o f  a m i n o r ,  i n c e s t ,  i n d e c e n t  e x p o s u r e ,  r o b b e r y ,  arson, 

e n d a n g e r i n g  the w e l f a r e  o f  a m i n o r ,  c o n t r i b u t i n g  to the d e l i n q u e n c y  of 

a minor, d i s t r i b u t i o n  o f  c h i l d  p o r n o g r a p h y ,  p r o m o t i n g  p r o s t i t u t i o n ,  

and f e l o n y  o f f e n s e s  i n v o l v i n g  d i s t r i b u t i o n  o f  c o n t r o l l e d  s u b s t a n c e s ;  

it a l s o  i n c l u d e s  a c o n v i c t i o n  f o r  a v i o l a t i o n  or a t t e m p t e d  v i o l a t i o n  

of the laws o f  a n o t h e r  j u r i s d i c t i o n  if the o f f e n s e  w o u l d  h a v e  b e e n  one 

of  the c r i m e s  l i s t e d  in this p a r a g r a p h  if c o m m i t t e d  in th i s  state;

* Sec. 3. A S  1 2 . 6 2 . 0 3 5 ( e ) ( 2 )  is a m e n d e d  to read:

(2) " i n t e r e s t e d  p e r s o n "  m e a n s  a c o r p o r a t i o n ,  c o m p a n y ,  

p a r t n e r s h i p ,  firm, a s s o c i a t i o n ,  o r g a n i z a t i o n ,  b u s i n e s s  trust, or 

society, as w e l l  as a n a t u r a l  p e r s o n ,  t h a t  e m p l o y s , e n t e r s  in t o  a 

c o n t r a c t  w i t h ,  or  r e c e i v e s  a n  a p p l i c a t i o n  f o r  [ S O L I C I T S  THE] e m p l o y­

m e n t  of  a p e r s o n  to s e r v e  w i t h  or w i t h o u t  c o m p e n s a t i o n  in a p o s i t i o n  

in w h i c h  the p e r s o n  h a s  o r  w o u l d  h a v e  s u p e r v i s o r y  o r  d i s c i p l i n a r y  

p o w e r  o v e r  a m i n o r  or a d e p e n d e n t  a d u l t ;

* Sec. 4. A S  1 2 . 6 2 . 0 3 5  is a m e n d e d  b y  a d d i n g  a n e w  s u b s e c t i o n  to read:

(f) In a d d i t i o n  to t h e  i n f o r m a t i o n  t h a t  m a y  b e  d i s c l o s e d  u n d e r  

(a) of t h i s  s e c t i o n ,  the c o m m i s s i o n  m a y  d i s c l o s e  the e x i s t e n c e  o f  an 

o u t s t a n d i n g  w a r r a n t  . ^r t h e  a r r e s t  of  an i n d i v i d u a l  if the w a r r a n t  is 

for a c r i m e  the c o n v i c t i o n  o f  w h i c h  w o u l d  i n d i c a t e  th a t  the i n d i v i d u a l  

m i g h t  p o s e  a r i s k  o f  h a r m  to a m i n o r  o r  a d e p e n d e n t  adult.

* Sec. 5. T h i s  A c t  t a kes e f f e c t  i m m e d i a t e l y  in a c c o r d a n c e  w i t h  A S  01.- 

1 0 . 0 7 0 ( c ) .
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V e r s i o n  #2
H e i n
A / 1 0 / 8 6

O r i g i n a l  s p o n s o r s :  F e r g u s o n ,  K e l l v
Faiks, et al

B Y  T H E  H E A L T H ,  E D U C A T I O N  A N D
IN T H E  S E N A T E  S O C I A L  S E R V I C E S  C O M M I T T E E

H O U S E  CS F O R  CS F O R  S E N A T E  B I L L  NO. 21 (HESS)

IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

F O U R T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

A  B I L L

Fo r  an A c t  e n t i t l e d :  "An A c t  r e l a t i n g  to c r i m i n a l  b a c k g r o u n d  checks; and

p r o v i d i n g  for an e f f e c t i v e  d a t e . "

BE IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  OF  A L A SKA:

* S e c t i o n  1. A S  1 2 . 6 2 . 0 3 5 ( a )  is a m e n d e d  to read:

(a) N o t w i t h s t a n d i n g  a n y  o t h e r  p r o v i s i o n  o f  law, an i n t e r e s t e d  

p e r s o n  [AS D E F I N E D  IN (e) O F  T H I S  S E C T I O N ]  m a y  r e q u e s t  f r o m  the c o m­

m i s s i o n  r e c o r d s  of  all c o n v i c t i o n s  o f  an i n d i v i d u a l  that i n d i c a t e  that 

the i n d i v i d u a l  m i g h t  p o s e  a r i s k  o f  h a r m  to a m i n o r  or a d e p e n d e n t  

a d u l t  if the i n d i v i d u a l  [ I N V O L V I N G  C O N T R I B U T I N G  T O  T H E  D E L I N Q U E N C Y  OF 

A  M I N O R  A N D  A N Y  S E X  C R I M E S  O F  A  P E R S O N  WHO] h o l d s  or a p p l i e s  f o r  a 

p o s i t i o n  in w h i c h  the i n d i v i d u a l  [PERSON] has or w o u l d  h a v e  s u p e r­

v i s o r y  o r  d i s c i p l i n a r y  p o w e r  o v e r  a m i n o r  or d e p e n d e n t  adult. A  

r e q u e s t  m u s t  be a c c o m p a n i e d  b y  a r e l e a s e  s i g n e d  b y  the i n d i v i d u a l . 

Th e  c o m m i s s i o n  s h a l l  a u t h o r i z e  the d i s c l o s u r e  o f  the i n f o r m a t i o n  to 

the r e q u e s t i n g  i n t e r e s t e d  p e r s o n  a n d  s h a l l  p r o v i d e  a c o p y  o f  the 

i n f o r m a t i o n  to the i n d i v i d u a l  [PERSON] w h o  is the s u b j e c t  o f  the 

re q u e s t .

* Sec. 2. A S  1 2 . 6 2 . 0 3 5 ( e ) ( 1 )  is r e p e a l e d  a n d  r e r n a c t e d  to read:

(1) " c o n v i c t i o n  of  a n  i n d i v i c K c i  that i n d i c a t e s  t h a t  the 

i n d i v i d u a l  m i g h t  p o s e  a r i s k  o f  h a r m  to a m i n o r  o r  a d e p e n d e n t  a d u l t "  

m e a n s  a c o n v i c t i o n  for a v i o l a t i o n  or a t t e m p t e d  v i o l a t i o n  of p r e s e n t  

or f o r m e r  A ^ s k a  s t a t u t e s  r e g a r d i n g  the o f f e n s e s  n o w  d e s i g n a t e d  as 

m u r d e r ,  m a n s l a u g h t e r ,  n e g l i g e n t  h o m i c i d e ,  a s s a u l t  r e c k l e s s  e n d a n g e r -  

ment, k i d n a p p i n g ,  s e x u a l  a s s a u l t ,  s e x u a l  a b u s e  o f  a m i n o r ,  u n l a w f u l
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e x p l o i t a t i o n  of a m i n o r ,  incest, i n d e c e n t  e x p o s u r e ,  r o b b e r y ,  arson, 

e n d a n g e r i n g  the w e l f a r e  o f  a m i n o r ,  c o n t r i b u t i n g  to the d e l i n q u e n c y  of 

a mi n o r ,  d i s t r i b u t i o n  o f  c h i l d  p o r n o g r a p h y ,  p r o m o t i n g  p r o s t i t u t i o n ,  

and f e l o n y  o f f e n s e s  i n v o l v i n g  d i s t r i b u t i o n  of  c o n t r o l l e d  s u b s t a n c e s ;  

it al s o  i n c l u d e s  a c o n v i c t i o n  for a v i o l a t i o n  or  a t t e m p t e d  v i o l a t i o n  

of the laws o f  a n o t h e r  j u r i s d i c t i o n  if the o f f e n s e  w o u l d  h a v e  b e e n  one 

o f  the c r i m e s  l i s t e d  in this p a r a g r a p h  if c o m m i t t e d  in this state;

* Sec. 3. AS 1 2 . 6 2 . 0 3 5 ( e ) ( 2 )  is a m e n d e d  to read:

(2) " i n t e r e s t e d  p e r s o n "  m e a n s  a c o r p o r a t i o n ,  c ompany, 

p a r t n e r s h i p ,  firm, a s s o c i a t i o n ,  o r g a n i z a t i o n ,  b u s i n e s s  trust, or 

society, as w e l l  as a n a t u r a l  persor., th a t  e m p l o y s , e n t e r s  in t o  a 

c o n t r a c t  w i th, or r e c e i v e s  an a p p l i c a t i o n  f o r  [ S O L I C I T S  THE] e m p l o y­

me n t  o f  a p e r s o n  to s e r v e  w i t h  or w i t h o u t  c o m p e n s a t i o n  in a p o s i t i o n  

in w h i c h  the p e r s o n  h a s  o r  w o u l d  h a v e  s u p e r v i s o r y  or d i s c i p l i n a r y  

p o w e r  o v e r  a m i n o r  or a d e p e n d e n t  a d u l t ;

* Sec. 4. AS 1 2 . 6 2 . 0 3 5  is a m e n d e d  b y  a d d i n g  a n e w  s u b s e c t i o n  t:o read:

(f) In a d d i t i o n  to the i n f o r m a t i o n  th a t  m a y  ue d i s c l o s e d  u n d e r

(a) of this s e c t i o n ,  the c o m m i s s i o n  m a y  d i s c l o s e  the e x i s t e n c e  of an 

o u t s t a n d i n g  w a r r a n t  for the a r r e s t  of  a n  i n d i v i d u a l  i f  the w a r r a n t  is 

for a c r i m e  t h e  c o n v i c t i o n  of  w h i c h  w o u l d  i n d i c a t e  t h a t  the i n d i v i d u a l  

m i g h t  p o s e  a r i s k  o f  h a r m  to a m i n o r  or a d e p e n d e n t  adult.

* Sec. 5. T h i s  A c t  t a k e s  e f f e c t  i m m e d i a t e l y  in a c c o r d r  . * w i t h  A S  01.- 

1 0 . 0 7 0 ( c ) .
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COMMITTEE REPORT 

HOUSE

FURTHER:

D a t e :

H E A L T H ,  E D U C A T I O N  A N D  

The Commi t tee on S O C I A L  S E R V I C E S ________

—   1

J U D I C I A R Y

F I N A N C E

> / _________ ___
has  had C S S B  2 1 (HESS)

'An A c t  r e l a t i n g  to c r i m i n a l  b a c k g r o u n d  c h e c k s ;  and p r o v i d i n g  for 
an e f f e c t i v e  date. '

u n d e r  c o n s i d e r a t i o n  a n d  r e c o m m e n d s :

[ ] do pass  [ ] do not  pass

L ] do pass  w i t h  a t t a c h e d  amendments( s )
K  J ^  <r \ [ ] sams t i t l e

[ V  ] r e p l a c e  w i t h  CS f o r  !& > > ■ ' i ( H  l~  " v>  j [ j new t i t l e

and recommends ( I f )

>7 i i/V i /nJ'i.&L &■'<. -tt ’ • > .' ■ ■
[ ] AND a t t a c h e s  a " L e t t e r  o f  I n t e n t "  [ j Niew F i s c a l  Note

[ ] / Zero F i s c a l  Note Attached  [ ] r e p o r t s  i t  back  w i t h o u t  r e c om m enda t i on
[ ] r e f e r r e d  to t h e _______________________________________________________Committee

MEMBERS SIGNING < MEMBERS HAVING
DO PASS >  OTHER RECOMMENDATIONS:



M E M O R A N D U M

TO: H O U S E  H E S S  C O M M I T T E E

FROM: N A N C Y  BENNETT, C O M M I T T E E STAFF

DATE: A P R I L  1 7 , 1986

RE: HCS F O R  C S S B  21 (HESS) - 

B A C K G R O U N D  CHECKS.

C R I M I N A L  H I S T O R Y

Y o u  h a v e  a d r a f t  C o m m i t t e e  S u b s t i t u t e  b e f o r e  y o u  w h i c h  is 

v e r y  s i m i l a r  t o  t h e  p r o v i s i o n s  of  HB 308, w h i c h  t h e  HE SS 

C o m m i t t e e  i n t r o d u c e d  a n d  p a s s e d  last year. T h e  b i l l  is 

e s s e n t i a l l y  t h e  same as p o r t i o n s  of H B  8 8 , i n t r o d u c e d  by  

th e G o v e r n o r  la st year.

T h e  b i ll d r a f t  s o lv es se v e r a l  problems:

1. De al s w i t h  the i m m e d i a t e  p r o b l e m  on b a c k g r o u n d  ch ec ks 

b y  e x p a n d i n g  t h e  l i s t  of cr im es w h i c h  can be r e l e a s e d  for a 

c r i m i n a l  h i s t o r y  b a c k g r o u n d  check. Y o u  m a y  re ca ll 

t e s t i m o n y  from la st y e a r  t h a t  p e r s o n s  c h e c k e d  for sc ho ol 

d i s t r i c t  hi re h a v e  s o m e t i m e s  t u r n e d  up  w i t h  r e c o r d s  of 

m u r d e r  or p r o s t i t u t i o n  - an d th at i n f o r m a t i o n  m a y  n o t  be  

r e l e a s e d  at t h is time.

2. A l l o w s  r e le as e of i n f o r m a t i o n  on o u t s t a n d i n g  wa rr an ts .

3. I n c l u d e s  d e p e n d e n t  a d u l t s  in the d e f i n i t i o n  so t h a t  

s t at e gr a n t e e s  for a d u l t  p r o t e c t i v e  se rv ic es

(d e v e l o p m e n t a l l y  disabled, m e n t a l l y  r e t a r d e d  an d m e n t a l l y  

ill) w i l l  be a b le t o  r e q u e s t  b a c k g r o u n d  c h e c k s  on 

employees. T h i s  w a s  a d d e d  at th e re qu es t of P r o t e c t i o n  and 

A d v o c a c y  for t h e  D e v e l o p m e n t a l i y  Di s a b l e d  (P.A.D.D.), w h o  

h a s  r e c e i v e d  c o m p l a i n t s  fr om n o n - p r o f i t  o r g a n i z a t i o n s  

p r o v i d i n g  se rv ic es to  d e p e n d e n t  a d u l t s  w h o  c a n n o t  r e q u e s t  

c h e c k s  u n d e r  t h e  e x i s t i n g  st a t u t e  be c a u s e  it is l i m i t e d  to 

p e o p l e  w o r k i n g  w i t h  minors. T h e s e  a g e n c i e s  h a v e  b e e n  to ld 

t h e y  ca n r e d u c e  t h e i r  i n s u r a n c e  p r e m i u m s  b y  c o m p l e t i n g  

t h e s e  checks. The D e p a r t m e n t  of H e a l t h  a n d  S o ci al S e r v i c e s  

a g r e e s  t h a t  d e p e n d e n t  a d u l t s  are p a r t i c u l a r l y  s u s c e p t i b l e  

t o  ab us e and assault.

4. T h e  fiscal im pa ct of this v e r s i o n  of t h e  bi ll s h o u l d  be 

m u c h  less t h a n  for th e S e n a t e  p a s s e d  v e r s i o n  b e c a u s e  we  are 

n o t  m a n d a t i n g  c h e c k s  for an y p a r t i c u l a r  group.



BILL SHEFFIELD, GOVERNOR

DEPT. OF HEALTH AND SOCIAL SERVICES S U S u^ laska sssh

PHONE: 19071 465-3170
DIVISION OF FAMIL Y AND YOUTH SERVICES

October 31, 1985

The H o n or a b l e  M. M i k e  M i l l e r

Alaska State House

House J u d i c i a r y

Room 122

Pouch V

Juneau, A K  99811

Dear R e p r e s e n t a t i v e  Miller:

Frank Barthel has brie fe d  me on the House J u d i c i a r y  Committee hearing on 

Octo b e r  24, 1985 in A nchorage. I would have r e s p o n d e d  to the committee's 

questions sooner; however, I jus t  returned to the off i c e  this week.

Presently whe n  criminal h i s t o r y  clearance checks a r e  requested of foster 

parents and all a d u l t  memb e r s  of the foster home plus ad m i n i s t r at o r s  of 

residential facili ti e s ,  a criminal history c o n s e n t  form signed by the 

app l i c a nt  (see a t t a c h ed  cons e n t  form) is ser.t to the state (central) 

office o f  the D iv i s i o n  o f  Family and Youth Services. A d e signated state 

o f ^’-ce clerk who has the r e s ponsibility of r e qu e s t i n g  and receiving 

criminal hist o r y  information, gives the consent f o r m  a log number and logs 

the date the request was received, the date the cons e n t  form wa s  sent to 

the D e p a r t m e n t  of Public Safety (DPS) for a criminal clearance, and the 

date DPS responds. If there is no criminal h i s t o r y  the original consent 

form is returned to the licensing worker. If a criminal hist o r y is 

received it is noted in the log book, the l i censing w o r k e r  is called and 

the charges, date o f  charges, and disposition o f  t h e  case is stated o v e r  

the phone. Th e  cons e n t  form is xeroxed, the x e r o x e d  copy plus the c r i m­

inal hist or y  recei ve d  f r o m  DPS is filed in the state office and the 

original cons e n t  f o r m  is m a i l e d  to the licensing worker. License workers, 

who review criminal hist o r y  clearances, are trained and p rocedures are in 

place fo r c o n f i d e n t i a l i t y  of records. Frank Barthel has been r e c eiving a 

copy of the criminal hist o r y  information. However, in o r d e r  to have only 

one copy in o u r  o f f i c e  the d e s i g n a t ed  criminal h i s t o r y  clerk will keep all 

criminal hist or y  records in a locked filing cabinet. S e c urity of criminal 

history records is a concern of the division. E x c e p t  f o r  a f e w  cases, 

(for exam p l e  r e c e n t l y  an a p p l i c a nt  had three pages o f  criminal activity), 

the actual criminal record is not sent to the field workers.

On the d i v i s i o n ' s  c o n s e n t  f o r m  it is stated that one is not automa t i c a l l y  
denied a license beca u s e  of a criminal record. O n c e  a licensing w o r k e r  

- receives w o r d  that an a p p l i c a n t  has a criminal h i s t o r y  the w o r k e r  mus t 

examine the nature o f  the offenses, the number of o f f enses and when the
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offenses o c c urred. The licensing w o r k e r  will d i s c u s s  the criminal history

with the a p p l i c a n t  and if the applicant has a p r o b a t i o n  officer, ask the

latter h i s / h e r 1s a ssessment of the applicant. If the w o r k e r  and the 

supervisor feel that an a p p l i c a n t  has r e h a b i l i t a t e d  h i m s e l f and is no 

longer a t h r e a t ,  a license ma y be issued. On th e  o t h e r  hand if the record 

indicates potential ris k  to children the a p p l i c a n t  is e n c o u r a g e 1 to 

reconsider a p p l y i n g  for a fo s t e r home license o r  to resubmit a license 

application once the th r e at  is no longer in the home. In some cases, once 

a person is asked to c o m plete a criminal history c o n s e n t  form they e i t h e r  

decline o r  they take the c o ns e n t  form home a n d  n ever complete their 

application. If an appl i ca n t ,  w h o  is a p o tential risk to children, 

proceeds w i t h  his ap p l i c at i o n  the licensing w o r k e r  w o u l d  hold f u r t he r  

consultation with the w o r k e r ' s  supervisor a n d  p o ss i b l y  the regional

manager. If denial of a license is agreed upon o f te n  the D e p a r t m en t  of

Law is a l s o  consulted.

As for the e x p u n g e m e n t  of records, the division w o u l d  in m any c^ses have 

no problem w i t h  d e s tr o y i n g  o u r  copies of criminal hist o r y  records once 

those r e c o rd s  were, by statute, officially e x p u n g e d .  However, in some 

cases the d i v i s i o n  should m a i n t a i n  the records b e c au s e  the division's 

primary r e s p o n s i b i l 'ty is the safety of children. For example, last y e a r  

a child w a s  s e x u a l l y  ab u s e d  by a husband of an o p e r a t o r  of a family child 

care home. T h e  husband had been c o n victed and j a i l e d  for s e x ually abusing 

a child in a n o t h e r  state. However, that p a r t i c u l a r  state had a policy of 

expunging a criminal record if a convicted c ri minal d e m o n s t r a t e d proper 

behavior f o r  a specific length of time. The d i v i s i o n  learned o f  the 

husband's p a s t  criminal b e h avior, but was advised t h a t  a license could not 

be denied to the w ife beca u s e  offi c i a l l y  the h u s b a n d ' s  criminal sexual 

abuse record did not exist. As a result, a y o u n g  c h i l d  s u f f e r e d  harm and 

the state w a s  sued. Hence, if the division learns that an individual has 

the potential of s e x ually or p h y s i c a l l y  abusing c h i l d r e n  that information 

should be k e p t  on file. Should that individual a p p l y  for a foster home 

license o r  l i v e  in a home of a person applying f o r  a f o s t e r  home license

the l i censing w o r k e r  w o u l d  deny the applicant a license or devise a

protection p l a n  w h e r e the person has no contact w i t h  children.

As for day c a r e  operators, acc o r d in g  to the DPS les s  than five child (day)

care centers have req u e s t e d  criminal history c h e c k s  u n d e r  AS 12.62.035 in 

little o v e r  a year. The n u m b e r  of requests may i n c r e a s e ,  however, as the 

new child c a r e  facilities' regula ti o n s  (7 AAC 50.12.0 - 7 AAC 50.275) go 

into effect. U n d e r  7 AAC 50.205 (g) an individual m a y  not be emplo y e d  if 

the individual "has been con v i c t e d o f  a crime of  v i o l e n c e  or moral t u r p­

itude wit h i n  t h e  previous 10 y e a r s . "  Furthermore, t he  city of S o l dotna is 

considering a d o p t i n g  an o r d i n a n c e  requiring criminal history clearances 

for employees of child care centers. Should o t h e r  m u n i c i p a l i t i e s  pass 

similar o r d i n a n c e s ,  there w o u l d  be an increase in criminal history c l e a r­

ance requests. Ac c o r d i n g to DPS, once they receive a the criminal history 
sheet they sc r e e n  the criminal information ar.d rele a s e  the pe r t i n e nt  

information a l l o w a b l e  u n d e r  AS 12.62.035. The c h i l d  care o p e r a t o r  m u s t  

destroy the criminal history records six months a f t e r  they receive the 

criminal information. No guidelines have been e s t a b l i s h e d  as to how to
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secure the records during the six month hol d period; however, if the

records are improperly used, the child care o p e r a t o r  could be sued (see AS

12.62.060). Furthermore, DPS stamps the criminal history requ e s t  form

with the s t atement that the criminal history is confidential and misuse 

can r es u l t  in a fine or imprisonment.

Except f o r  sole proprietor, the board of d i r e c t o r s  does an e m p l o y m e n t 

check on all child care operators. The o p e r a t o r  mus t  furnish references 

which a r e  then checked. Furthermore, the b oard of the child care center 

can, as an employer, request a AS 12.62.035 criminal history cle a r an c e  on 

the ad m i n is t r a t o r .  The board w o u l d  be s u bj e c t  to the same rules of

confidentiality. The d i v ision does the e m p l o y m e n t  check on a sole 

proprietor.

The d i v i s i o n  recognizes and agrees with the H o u s e  J ud iciary Committee's 

concern a b o u t  the p r ol i f e r a t i on  and confiden t ia l i t y  of criminal history 

records. The division trains and does e v e r y t h in g  within its power to 

protect th e s e  records. By statute and re g u l ations, the child care 

operators mus t  also m a i n t a i n  the records in a confidential m a t t e r  or 

suffer the consequences.

MLP/FB/sa

Enclosures

cc: Ha y d e n  Kaden

C o n n i e  J. Sipe 

De p ut y  Com m is s i o n e r

Norma Lang

Special A s s i s ta n t  to the Commissioner

Sincerely

Michael L. Price 

Director

Pat O ' B r i e n  

SS P r o g r a m  Officer



LICENSING RECORD CLEARANCE REQUEST SS [ ] or YS [ ]

ALASKA DEPARTMENT OF HEALTH AND SOCIAL SERVICES RECiON___________________

DIVISION OF FAMILY AND YOUTH SERVICES Worker___________________

Field Office or

Private Agency______________ ____

INSTRUCTIONS: Please read reverse side. Complete a separate request for each applicant and adult household member

APPLICANT/LICENSEE/ADULT HOUSEHOLD MEMBER INFORMATION:

LAST NAME FIRST NAME MIDDLE NAME JR., Ill, ETC.

ALSO KNOWN AS, ALIASES, MAIDEN NAME, PREVIOUS MARRIED NAME{S)

DATE OF BIRTH SEX SOCIAL SECURITY NUMBER

ADDRESS CITY STATE ZIP CODE

HAVE YOU OR ANY MEMBER OF YOUR HOUSEHOLD EVER BEEN CONVICTED OF A CRIME? [ ] YES [ ] NO

HAVE YOU OR ANY MEMBER OF YOUR HOUSEHOLD BEEN CHARGED WITH A CRIMINAL OFFENSE? [ ] YES [ ] NO

IF YES, PLEASE EXPLAIN BELOW: (INDICATE TYPE AND DATE OF CONVICTION OR CRIMINAL CHARCE)

HAVE YOU BEEN PREVIOUSLY LICENSED TO CARE FOR A CHILD(REN) OR AN ADULT(S)? IF YES, PLEASE INDICATE LOCATION AND 

TYPE OF CARE:

HAS THERE EVER BEEN A CASE OF SUBSTANTIATED ABUSE OR NEGLECT IN WHICH YOU OR ANY MEMBER OF YOUR HOUSEHOLD WERE 

INVOLVED? [ ] YES [ ] NO

I hereby authorize the Alaska Department of Health and Social Services, Division of Family and Youth Services to 

submit my name and descriptive information to the Alaska Department of Public Safety for a criminal history 

search. I also certify that the information 1 have given on this form is, to the best of my ability, true and 

correct.

SICNATURE OF APPLICANT/ADULT HOUSEHOLD MEMBER DATE

RECORDS CLEARANCE: (DIVISION OF FAMILY AND YOUTH SERVICES REGIONAL OFFICE USE ONLY.) 

PROTECTIVE SERVICES: [ ] NO [ ] YES (DETERMINATION ATTACHED)

PREVIOUS LICENSE: [ ] NO [ ] YES (LIST NUMBER AND LOCATION)______________________________________________________

X A * » * * A A A A A A A-» A-A A A A-A-A-A'A A * A A A A A A * * A A-A-A A-A A A A A A A A A A A A. A A AAA-AA-A-A-AA-A-A-A-A A AAA A-A-AA-A-A-A A-A-A A A A A AAAAAAAAA-A-A-A-A-a-A AAAAAAAAA A-A-A-A-A A*

LAW‘ENFORCEMENT CLEARANCE:



LICENSING RECORD CLEARANCE REQUEST

Alaska Statute 4 7 . ?,5.010-080 and regulat ions  for child fo ster  homes,  
adult  f os ter  homes,  residential  child care  faci l it ies,  and adult  residential 
care  faci lities authorize  the Division o f  Family and Youth Serv ices  to be  
satisf ied that applicants  for  a fos ter  home l icense and administrators o f  
residential facilities are o f  reputable ch a ra c te r ,  have sound ju dgem ent ,  
are free  from mental health problems,  and are f ree  from ser ious  criminal 
h is to ry .  In a fos ter  home all members o f  the household 18 years  o r  
o lder  must also be free  o f  serious prob lem s ,  including criminal h i s t o ry .  
If an adult  joins a household  during  l i censure ,  for an anticipated stay  
ex ce e d in g  three  weeks ,  a clearance req u es t  is to be submitted for that 
indiv idual.  T h e  review o f  b ac k g r o u n d  re c o rd s  assists the Division in 
making a l icensing determination.  A failure on the part  o f  an applicant 
to p ro v id e  the Division with information and authorization requested  on 
this form may be suff ic ient  cause  to d e n y  issuance  o f  a l icense .

T h ere  are  two p urp oses  o f  this form. First ,  the form will proc uce a 
Department o f  Public Safety check  regard ing  the poss ib le  ex is tence  o f  
an a rres t  resulting in a criminal c h a r g e  a n d / o r  a criminal convic t ion  
r e c o r d .  S econd ,  the form may prod u ce  a Division o f  Family and Youth 
S erv ices  file ch eck  regard ing  the poss ib le  ex is tence  o f  a substant iated 
child o r  adult abuse or neg lect  r e c o r d .  Division files also prov ide  a 
check  against cu r re n t  o r  prev ious  l i censing status o f  the applicant in 
the State o f  Alaska.

The ex is ten ce  o f  a criminal h istory  r e c o r d ,  or a substantiated child o r  
abuse  and neglect  re cord  does  not necessar i ly  d isqual i fy  an applicant 
ror l i censure .  However,  it does  p ro v id e  the Division with information 
which will be care fu l ly  evaluated co en sure  that the appl icant  is able to 
meet l icensing  requirements .

If a l i cense is den ied ,  a renewal o f  a l icense is r e fu s e d ,  or  a l icense is 
revoked  based upon a review o f  the r e c o r d s  and a co n se q u e n t  
determination o f  inability to prov ide  adequate  o r  appropr ia te  care  to 
persons  being se rv ed  in the l icensed faci l i ty ,  the applicant or  l i censee 
will be furnished  with a summary o f  f ind ings  on which the decision  was 
made.

Under state statute and regulations  child abuse  or  neglect  and criminal 
h istory  re c o rd s  are confidential  with the except ion  o f  use in a l icensing 
administrative or  cou r t  hearing u n d er  the Alaska Administrative 
P roced u res  A c t .  This l icense record  clearance  form is treated as a 
conf idential  part  o f  the l icensing f ile.  The  Alaska Department o f  Public 
Safety a f f ixes  the fol lowing stamp in red to each form p r o c e s s e d :



BILL SHEFFIELD, GOVERNOR

DEPT. OF HEALTH AND SOCIAL SERVICES

DIVISION O F FAM ILY AND YOUTH SERV ICES

M arch 28, 1985

POUCH H-05
JUNEAU, ALASKA 99811 
PHONE: 19071 465-3170

The Honorable M a x  G ruenberg 

House Hess 

Pouch V

Juneau, A K  99811

Dear Re p r e se n t a t i v e  1'ruenberg:

This is in f o l l o w - u p  to the tes t i m o n y  o f  Pat O 'B r i e n  on House Bill 308 related to 

criminal h i s t o r y  backgr o u n d  checks and the c o n v e r s a t i o n  following the m e e t i n g  

between R e p r e s e n t a t i v e  G r u enberg and Ms. O ' B r i e n  of m y  staff.

One concern e x p r e s s ed  by Ms. O'Brien d u r i n g  the t e s t i m o n y  was that it w o u l d  not 

be possible to obtain FBI criminal h i s t o r y  c l e a r an c e s  on fos te r  Iiome appli c a n t s  

and other a d u l t  memb e r s  of  a f o s t e r  home p ri o r  to lic e n s u r e  in emergency c hild 

placement situations. A child may need p r o t e c t i v e  p l a c e m e n t  in a c ommunity w h e r e  

no foster nome is available. C o m m i t t e e  r e s ponse to the concern was -hat the law 

only requires the d ep a r t m e n t  to r e q u e st  the criminal hist o r y  background search, 

not to receive the results of the search p r i o r  to licensure. R e p r e s e n ta t i v e  

Gruenberg yo u  o f f e r e d to issue a l e t t e r  of  l e g i s l a t i v e  intent to this effect.

Representative G r u e n be r g  and Pat O ' B r i e n  had a c o n v e r s a t i o n  following the meeting- 

regarding the change in defin i t io n  o f  an " i n t e r e s t e d  person" in AS 12.62 to 

include individuals wh o  c on t r a c t  f o r  a service. The c o m m it t e e  intent in i n c l u d­

ing this pro v i s i o n  wa s  exp l a i n ed  as g i v i n g  parents the o p p o r t u ni t y  to obtain a

criminal h i s t o r y  ba c k g r o u n d  search on fa m i l y  child care operators and child c a r e  

center employees. W hile the a p p r oa c h  is in n o v a t i v e  and m a y  be the best tha t  can 

be achieved at this time, it will n o t in m o s t  cases m e e t  the needs of parents to 

reduce risk to t h e i r c h i l dr e n  in c h i l d  car e  settings. Child care is d i f fi c u l t  to 

find, p a r t i c u l a r l y  fam i l y  child car e  homes. In all l ikelihood, if a parent a s k e d

for a criminal history b ac k g r o u n d  search on a f a m i l y  c hild care home operator-,

the parent w o u l d  be told to take t h e i r  c h i ld  e l sewhere. Second, there are up to 

six sets o f  parents uti l i z in g  a f a m i l y  c h i l d  care home and con s e q u en t l y  there is 

a potential f o r  six parents to requ e s t  a criminal h i s t o r y  back g r o u nd  search on 

the same f a m i l y  c hild care home provider. T h a t  n u m b e r  m u l t i pl i e s  acc or d i n g  to 

the number of licensed spaces in a c hild care center. Finally, in a fa m i l y  

child care home, it is rarely the a p p l i c a n t  c a r e g i v e r  but instead an adult m e m b e r  

living in the home w h o  poses the g r e a t e s t  risk to c h i l d r e n  in care. There is no 

provision in th e law for the o t h e r  a d u l t  m e m b e r s  o f  the hou se h o l d  to be su b j e c t e d  

to a criminal hist or y  clearance.

-F111LH



Representative Max Gruenberg - 2 - March 28, 1985

The d e p a r t m e n t  ap p re c i a t e s  the c om m i t t e e ' s  re c o g n i t i o n  that mo s t  child foster 

homes serve c hi l d r e n  in state custody. The p r o v i s i o n  f o r payment for FBI c r i m­

inal h i st o r y  s ea r c h e s  in child f o s t e r  homes will a s s i s t  the division in o b t aining 

and r e t a in i n g  f o s t e r  homes. As d i s c u s s e d  du r i n g  and f o l l o w i ng  the hearing, there 

are a n u m b e r  o f  serious comp l e x i ti e s  to i m p le m e n t i n g  an FBI criminal records 

c l e a r a n c e  t h a t  will place an additional wor k  load on both the Department of 

He a lt h  and Social Services and the D e p a r t m e n t  of Pu b li c  Safety. A  fiscal note is 
being prepared.

Thank y o u  for y o u r  c o n t i n u i n g  interest in child p r o t e c t i o n  and reducing risks to 

child in child care. Please let me know if I m a y  prov i d e  any furt h e r  informa-

S ince r e ly ,

Michael L. Price 

D i r e c t o r

M L P : P J O B :paj



SECTIONAL ANALYSIS OF HOUSE BILL 308 - CRIMINAL HISTORY BACKGROUND 

CHECKS; EFD

SECTION 1 Provides that criminal history background checks on

individuals applying for a position working with 

children will disclose convictions for "crimes that 

might pose a risk of harm to a child" (HB 88)

SECTION 2 In the definition of crimes that might pose a risk of

harm to a child, the following crimes were removed 

from the list provided in HB 88: criminal non-support 

and driving while intoxicated. (HB 88)

SECTICN 3 Adds language to the definition of "interested person"

to indicate that a person who enters into a contract 

with someone to be in a supervisory position with 

children may request a criminal background check on 

that person.

SECTION 4 This section was section 9 in HB 88, the only change

being that information on outstanding warrants could 

be given out only for the crimes listed in Section 2.

SECTICN 5 Amends the adoption statute to require a criminal

background check on any person seeking to adopt a child. 

(Walsh suggestion)

SECTION 6 Provides for mandatory criminal background checks on

Foster parent applicants (for every adult living in 

the hone) both in-state and throught the national 

computer. The cost of the check (estimated at $20 for 

state and national) will be b o m  by the department.

SECTICN 7 Immediate effective date.
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Alaska i^tatE SEgislaturE
House of Hcpresentatiucs

COMMITTEE ON HEALTH. EDUCATION 
AND SOCIAL SERVICES POUC 

JUNEAU. AK 9 ' 
465-3"

L E T T E R  O F  I N T E N T

It is the intent of the House Health, Education and Social Services 

Committee, in passing Committee Substitute for H B  308, that the Revisor 

of Statutes shall make the appropriate changes in Sections 1 through 3 

consistent with H B  183.

Representative M a x  F. Gruenberg, Jr., Co-Chair

Representative Niilo Koponen, Co-Chair

Representative Robin Taylor, Vice-Chair

Representative Katie Hurley

Representative David Th om ps on

Representative Robin Taylor

Representative Fritz Pettyjohn

Representative Alyce Hanley

OFF IC IAL  B U S IN E S S
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COMMITTEE SUBSTITUTE FOR HOUSE BILL 208 (HESS)

This b i l l  r e l a te s  to criminal background checks f o r  persons supervis ing , 
carinr, f o r  or  adopting ch i ld ren .
Secs . 1 , 2 and 3
Exis t ing AS 12 .62 .035  author izes the re lease o f  ce r ta in  criminal 
conv ic t ion  records f o r  persons who ho ld ,  or are applying f o r ,  paid or 
volunteer pos i t ions  which would give them supervisory or  d i s c ip l in a ry  
pover over a c h i l d .  Sect ions 1, 2 and 3 o f  th i s  b i l l  expand the types 
o f  convic t ions that may be reported to include a l l  crimes that might 
pose a r isk  to ch i ld ren .  Sect ion 3 allows the s ta te  to inform an
inquir ing employer i f  there is  a pending warrant f o r  the a r re s t  of the 
employee. These three sect ions contain the essen t ia l  elements in the 
b i l l  introduced by the Governor (HB 88 )  and so have the continuing 
support o f  the adminis trat ion .
Secs . 4 and 5
These sect ions would require a p e t i t i o n e r  f o r  an adoption and an 
app l ican t  f o r  a ch i ld  or  adul t  f o s t e r  home l i cense  be sub ject  to a 
criminal h i s to ry  background search by the Department o f  Health and Socia l 
Services p r i o r  to the adoption o r ,  in the case o f  f o s t e r  ca re ,  p r io r  to 
l i c ense  issuance.
The department s trongly supports reducing r isk  to adoptive ch i ld ren ,  
f o s t e r  ch i ldren and dependent adults in f o s t e r  ca re .  There are problems 
with criminal background checks through the f ingerpr in t ing process .
The Governor's Criminal Jus t i c e  Working Group recommended that  criminal 
h i s to ry  background checks f o r  l i c en s e e ' s  not be included in the
adm in is t ra t ion 's  c h i ld  pro tec t ion  package unt i l  some o f  those procedural 
and legal problems could be resolved. Concerns expressed include :

the high co s t  o f  f inge rp r in t ing ;  there i s  a $12 .00 charge f o r
the FBI clearance and an estimated $8 .00  s ta te  processing
charge. These cos ts  would impact lo ca l  po l i c e  departments and
the Department o f  Publ ic  Sa fe ty ;
l o g i s t i c s  cos ts  assoc ia ted with obtain ing f ingerp r in t s  
p a r t i c u l a r l y  in remote lo ca t ions  both f o r  the Department o f
Public Safety and the Department o f  Health and Socia l 
Serv ices ;
the Department o f  Public Safety has s tated that  the r e j e c t i on  
o f  unacceptable f ingerp r in ts  runs as high as 20" causinq 
extensive delays in the process ;
eve'i i f  the f ingerp r in ts  are acceptably r o l l e d ,  up to ten.
weeks is  required f o r  processing f o r  r e s u l t s ;
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results may be as long as three m o n t h s  out-of -d a t e  depending 

on FBI p rocessing timeframes;

some p ro f essionals have raised civil liberties questions 
regarding fingerprinting.

Because these issues have been raised, the d e p ar t m e n t  wi s h e s  to advise 

the com m i tt e e  of the possible d i f f i c ul t i e s  and hardships of such a new 

policy.

Wit h regard to criminal history c l e a r a n ce  on a d optive homes, there are 

an est i m a t e d  800 n o n - s te p p a r e n t  ado p ti o n s  each year. M ost of those 

a d o p t i o n s  are private a d options h a n d l e d  by attorneys. O n l y  one q u a r t e r  

of all a d options involve studies by the D e p a r t m e n t  of Health and Social 

Services or licensed private a d o p t i o n  agencies. C u r r e n tl y  the d e p a r t­

ment is not involved in the o t h e r 600 private a d options per year, o t h e r 

than to receive notice from the p e t i t ioners u n d e r  AS 2 5.23.100 at least 

20 days before the hearing. At this point, DHSS has no tracking sy st e m  

on the notices for private adoptions. The d e p ar t m e n t  w o u l d  need to 

notify att o rn e y s  of this new r e qu i r e m e n t  and es t a b l i s n  a trackiny system 

to a l l ow  time for p r o c e s si n g  the criminal hist o r y  b a c k g r ou n d  clearances. 

The pr o posed statute does not require the c o u r t  to delay the adoption 

pending the criminal history b ac k g r o u n d  check, c o n s e q u e n t l y  man y  

a d options w o u l d  be final before receipt of the check results. The 20 

day notice period coup l e d with a ten week p r o c e s si n g  period should a 

court desire the results of the FBI records check w o u l d  delay the 

a d o p ti o n  proceedings. Finally, the d e p ar t m e n t  is not certain that the 

state can legally release FBI records to the court or a d o p t iv e  parties 

u n d e r  federal regulations. The D e p a r t m e n t  of Public Safety should be 

c o n s u l t e d  on c o n f i d e n t i a l i t y  provisions.

i
Presently, the Division of Family and Y outh Services with i n  the

d e p a r t m e n t  requires a criminal h i s t o r y  b a c k g r o u n d  check to be c o m p l e t e d  

by all appl i c a n t s for a fos t er  home license and all adult memb e r s  of a 

fo s t e r  home household. This is a state, not an FBI, criminal h i s t o r y  

records clearance. The aut h o r it y  fo r  the d e p a r t m e n t  is c o n t a i n e d  in 

AS 12.62.010, AS 12.62.030, and 6 AAC 60.070(c). U n d e r  this a u t h o r i t y 

. the D i v i s i o n  o f  Family and Youth S e rvices has a users a g r e em e n t  to 

access state criminal history b a c k g r o u n d  checks based on name, social 

se c u r i t y  number and b i r thdate ra t h e r  than f i ngerprinting. Sec. 5 of

this bill w o u l d  not w i t h d r a w  the d e p a r t m e n t ' s  current a b il i t y  to do

state criminal history backg r ou n d  checks, but w o u l d  require that a new 

sy s te m  of f i n g e rp r i n t i n g  and o b t a i ni n g  FBI record checks be u t i l i z e d 

prior to licensure issuance. - P r e s e n tl y  the d e p a r t m e n t  is receiving 

criminal hist or y  hits on a p p r o x i m a t e l y  6% o f  all the a p p l i c an t s  and 

adults r e s iding in fo s t er  home. M o s t  criminal h i s t o r y  inform a t i o n

o b t a in e d  on appli c an t s  does not pose a substantial risk to children. 

The criminal hi st o r i e s  giv e  d e p a r t m e n t  personnel an o p p o r t u n i t y  to 

discuss the c i r c u ms t a n c e s  and r e h a b i l i t at i o n  fo l l o w i n g  a violation. For 

example, there may be an adult son in the home wit h  substantial numbers.



PO
SI

TI
O

N
 

F^
PE

R/
lJe

pa
rtm

en
t 

of 
He

alth
 & 

So
cia

l S
erv

ice
s

Position Paper 

CS HB 308 

Page 3

of violations. In these cases the criminal hist o r y  b a c k g ro u n d  clicks 

a llow the d e p a r t m en t  an o p p o r t u n i t y  to counsel those persons ou of 

a p p l yi n g  for fo s t e r  care until the son is no longer residing in the 

home. In o nly two cases has a license been denied b ased on criminal 

h i s t o r y  backg r o u n d  findings. Curr e n t p r o c e s s i ng  under the state; system 

runs up to 30 days.

The de p a r t m e n t  c u r rently issues provisional licenses p rior to obtaining 

criminal hist o r y  b a c k g r o u n d  checks becau s e  of e m e r g e n c y  situations w h e r e  

a child mus t be placed be f or e  the licensing s tudy can be completed. In 

these cases references are o btained, a v isit is made to the home and a 

s igned a p p l i ca t i o n  is c o m p l e t e d but there is no time for a criminal 

h i s t o ry  clearance. When a child has been removed from an unsafe home 

and there is no licensed fo s t e r  home a v a i l a b l e  to take- that child, 

issuance of a license u n d e r  an e m e r g e n c y  c o n d i t i on  is appropriate. The 

d e p a r t m e n t  w o u l d  need to conti n u e  that pr a ctice pending FBI criminal 

h i s t o r y  clearances.

Reco m m e nd a t i o n s

Th e  d e p a r t m e n t  urges p a s s a g e o f  Secs. 1, 2 and 3 o f  this bill to provide 

a bili t y  of employers su pe r v i s i n g  children to obtain criminal history 

b a c k gr o u n d  checks on t h e i r  employees. The costs of Secs. 4 and 5 of the 

bill are not in the G ov e r n o r ' s  p r o p os e d  FY 86 budget.

Michaei L. Price, D i r e c t o r  

Di v i s i o n  of Family

and Youth Services

DATE: •

I
APPROVED:

JaiTn R. Pugh", C o m m i s s i o n e r  

[repartment of Health
ssio n e r

and Social Services
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IV. A N A LYSIS

A. A s s u m ptions

This legislation w o u l d  require the d e p a r t m e n t  to implement FBI 

criminal record checks w hich include fi n g e r pr i n t i n g  for a do p t i v e  

parents and ^ o s t e r  home license a p p l i c a n t s  and all adult members of a 

foster home. B e c a u s e  no system exists for this process and beca u s e  

- there are numerous legal and logistics problems in implementing it, a 

full time professional position, Social W o r k e r  IV, will be required in 

the Central Of fi c e  to w ork c l o s e l y  wi t h  the D ep a r t m e n t  of Public 

Safety, d i v ision f .e l d  offices, p r i v a t e  a d o p t i o n  agencies and the 

Alaska Bar A s s o c i a t i o n  to secure implementation. In additi o n  there 

will need to be e x t e n s i v e  work w i t h  the D e p ar t m e n t  of Law rega Jing 

c o n f i d e n t i a l i t y  p r o v i s i o n s  and potential litigation. There are 

cu rrently 1,016 child and adult fo s t e r  homes w i t h  an average of 2.3 

ad u lt s  in each home. Public Sa f e t y  has advised that we process 

c l earances at each biennial licensure evaluation. Vlith a 15" t u r n o v e r  

rate this will result in 1,725 c l e a r a n c e s  in foster homes per y e a r  at 

$20 per clearance. (S12.50 FBI p ro c e ssing) ($7.50 for contr a c t ed  state 

p r o c e s s i n g ) . The 800 new adoptions per y e a r  x 2 adults will not: 

requ i r e  f i n g e r p r i n t  processing charges. There will be a handling 

bu r d e n  on offices in Fairbanks and A n c h o r a g e ,  requiring two permanent: 

p a rt-time posi t i o ns ,  Clerk Typist Ill's, in those offices.

B. P r o g r a m  Summary

New positions r e q uired by this l e g is l a t i o n  will be as follow:

Social W o r k e r  IV in Juneau;

Clerk T y p i s t  III, p e r m a n e n t  p art-time, one 

A n c horage and Fairbanks

C. C o m p u ta t i o n s

Personal Servi c e s  - S o c i a 1 o r k e r  IV

Clerk Ty p i s t  III

Travel 

Contractual

each in

$ 48.8

27.3 

6.6
37.4

1,016 x 15?S divi d e d by 2 x 2.3 =

1 ,344 x $20.00 = $26,880

Space Expe n s e  for S.W. 4,950

Space Expe n s e  for CT 2,250 x «. = 4,500

General Contractual 1,100

$37,430

S upplies 1.2

Equipment - f irst y e a r  only 6.7
S T I O

Note: For s u c ce s s i v e  fiscal y e a r s ,  space w o u l d  be bu d g e t e d  by

D e p a r t m e n t  of A d m inistration. C o m p u t a t i o n s  for successive 
fiscal y e a r s  at 4%.

0. E c o n om i c  Impact

There will be no impact on the State economy.

E. Impact On Local G o v e r nm e n t s

There will be an e c o n o m i c  impact on some local police departments.
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COMMITTEE SUBSTITUTE fo r  SENATE BILL 21 (HESS)

This bill relates to criminal backg r o u n d ch e c k s  for persons supervising, 

c a r i n g  f n r  o r  a d o p t i n g  children.

Secs. 1, 2 and 3

E x i s t i n g  AS 1 2 . 6 2 . 0 3 5  a u thorizes the r e l e a s e  o f  certain criminal 

c o n v i c t i o n  records f o r  persons who  hold, o r  are a p p l y i n g  for, paid or 

v o l u n t e e r  p o sitions w h i c h  w ould give t h e m  s u p e r v i s o r y  or disciplinary 

p o w e r  o v e r  a child. S e c t i o n s  1, 2 and 3 o f  this bill expand the types 

of c o n v i c t i o n s  that m a y  be reported to incl u d e  all crimes that might

pose a risk to c h ildren. Section 3 all o w s  the state to inform an

i n q u i ri n g  e m p l o y e r  if t h e r e is a pending w a r r a n t  for the arrest of the 

employee. T h e s e  t h r e e  sections contain the essential elements in the

bill i n tr o d u c e d  by the G o v e r n o r  (HB 88) and so have the continuing

s u p p o r t  of the a d m in i s t r a t i o n .

Secs. 4 and 5

S e c t i on  4 w o u l d  r e qu i r e  a criminal h i s t o r y  b a c k g r o u n d  search on all

p e t i t i o n e r s  f o r  adoption.

S e c t i o n  5 w o u l d  r e q u i r e  a criminal h i s t o r y  b a c k g r o u n d  search on an

a p p l i c a n t  for a f a c i l i t y  license, as d e f i n e d  in A S  47.35, or for

f a c i l i t y  e m p l o y m e n t . E i t h e r  the D e p a r t m e n t  o f  He a l t h  and Social 

S e r v ic e s  o r  the f a c i l i t y  w o u l d  request the criminal c l e a r a n ce  prior to 

l i c e n s e  i s s u a n ce  o r  e m p l o y m e n t  on a p e r m a n e n t  status.

The d e p a r t m e n t  s t r o n g l y  supports r e d uc i n g  risk to a d o pt i v e  children,

f o s t e r  c hi ldren, c h i l d r e n  in child care f a c i l i t i e s  and d e p e n d e n t adults 

in f o s t e r  care. T h e r e  are problems w i t h  criminal b a c k g r o u n d checks

th r o u g h  the f i n g e r p r i n t i n g  process. Th e  G o v e r n o r ' s  Criminal Justice

W c r k i n g  G roup r e c o m m e n d e d  that criminal h i s t o r y  b a c k g r o u n d  checks for 

l i c e n s e e ' s  not be in c l u d e d  in the a d m i n i s t r a t i o n ' s  child protection

pa c k a g e  until some o f  t h o s e procedural and legal problems could be 

resolved. C o n c e r n s - e x p r e s s e d  include:

the high cost  o f  f i ngerprinting; t here is a $12.00 charge for

the FBI c l e a r a n c e  and an e s t i m a t e d  $ 8 . 00  state processing

charge. T h e s e  costs w ould impact local police departments and 

the D e p a r t m e n t  o f  Public Safety;

lo g istics costs a s sociated w i t h  o b t a i n i n g  fingerprints 

p a r t i c u l a r l y  in remote locations both tor the Department of 

Public S a f e t y  and the D e p a r t m e n t  of Health and Social 

Services;


