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i n v e s t i g a t i o n  as t im e  w i l l  p e r m i t ,  a l l  r e a s o n a b le  a rg u m e n ts  i n  

f a v o r  o f  a d m i n i s t e r i n g  t r e a tm e n t ;  t o  p r o l o n g  t h e  l i f e  o f  t h e  

i n d i v i d u a l  i n v o l v e d . "  I n  Re S a i k e w i c z , 370 N .E . 2 d  a t  4 3 3 .  I n  

t h a t  way , e ven  i f  a l l  c o n c e rn e d  a r e  i n  a g re e m e n t  t h a t  "N o  Code " 

i s  a p p r o p r i a t e ,  t h e  c o u r t  w i l l  b e  p r e s e n t e d  w i t h  a l l  r e a s o n a b le  

c o n t r a v a i l i n g  a r g u m e n t s .  T h e se  s t e p s ,  t a k e n  d u r i n g  t h e  p e n d e n c y  

o f  t h e  g u a r d i a n s h i p  p r o c e e d in g s ,  c o u l d  do  much t o  c l a r i f y  t h e  

d u t i e s  o f  t h e  v a r i o u s  p a r t i e s .

B . The  G u a r d i a n ' s  P ow e rs  and  D u t i e s

The c o u r t  may a p p o i n t  a g u a r d i a n  o n l y  i f  a d e t e r m i n a t i o n  o f  

i n c a p a c i t y  i s  made and  t h e  c o u r t  f i n d s  t h a t  a l t e r n a t i v e  fo rm s  o f  

p r o t e c t i o n  a r e  n o t  s u f f i c i e n t  t o  m ee t t h e  r e s p o n d e n t ' s  n e e d s .

The r e s p o n d e n t  h a s  a j u r y  t r i a l  r i g h t  o n  t h e  i s s u e  o f  

i n c a p a c i t y .  E ven  i f  g u a r d i a n s h i p  i s  n e c e s s a r y ,  t h e  l a w  f a v o r s  

p a r t i a l  g u a r d i a n s h i p  o v e r  f u l l  g u a r d i a n s h i p .  O n l y  i f  t h e  c o u r t  

f i n d s  t h a t  t h e  r e s p o n d e n t  i s  t o t a l l y  w i t h o u t  c a p a c i t y  t o  c a r e  f o r  

h im s e l f ,  and  t h a t  t h e  c o m b in a t i o n  o f  p a r t i a l  g u a r d i a n s h i p  and  

a l t e r n a t i v e s  t o  g u a r d i a n s h i p  a r e  n o t  f e a s i b l e  o r  a d e q u a te  t o  

p r o v i d e  f o r  t h e  n eed s  o f  t h e  r e s p o n d e n t ,  may a f u l l  g u a r d i a n  "*e 

a p p o in t e d .  I t  s h o u ld  be  rem em be re d t h o w e v e r ,  t h a t  l e g a l  

i n c a p a c i t y  i s  a d i s t i n c t  c o n c e p t  f r o m  d e c i s i o n m a k in g  

in c o m p e te n c e ,  and  t h a t  e ven  an  i n c a p a c i t a t e d  w a rd  f o r  whom a f u l l



g u a r d i a n  h a s  b e e n  a p p o in t e d  r e t a i n s  d e c i s i o n m a k in g  a u to n om y  

r e g a r d i n g  t r e a tm e n t  a l t e r n a t i v e s  u n le s s  h e  o r  she  i s  a l s o  

i n c o m p e t e n t .

N o t w i t h s t a n d i n g  t h e  l i m i t s  o l  a t e m p o r a r y  g u a r d i a n s h i p  o r  a n  

o r d e r  o f  a p p o in tm e n t ,  a n y  g u a r d i a n  a t  a l l  t im e s  h a s  t h e  r i g h t  t o  

a u t h o r i z e  t h e  p r o v i s i o n  o f  em e rg e n c y  l i f e - s a v i n g  m e d i c a l  

s e r v i c e s .  AS 1 3 . 2 6 . 1 4 1 .  A f u l l  g u a r d i a n  h a s  t h e  samu p o w e rs  

r e s p e c t i n g  h i s  w a rd  t h a t  a p a r e n t  h a s  r e s p e c t i n g  h i s
/

u n e ra a n c ip a te d  m in o r  c h i l d ,  e x c e p t  a s  m o d i f i e d  b y  t h e  o r d e r  o f  

a p p o in tm e n t .  AS 1 3 . 2 6 . 1 5 0 ( c ) .  A p a r e n t  c o u l d  c e r t a i n l y  o b j e c t  

i f  h e  o r  she  b e l i e v e d  t h a t  h i s  o r  h e r  u n e m a n c ip a te d  m in o r  c h i l d  

was t h e  s u b j e c t  o f  a n  i n a p p r o p r i a t e  "No C ode " o r d e r .  A g u a r d i a n ,  

t h e r e f o r e ,  p r o b a b l y  h a s  t h e  p ow e r ( o r  s t a n d i n g )  t o  o b j e c t  t o  su ch  

a n  o r d e r .  A g u a r d i a n  a l s o  h a s  a d u t y  t o  " a s s u r e  t h e  c a r e ,  

c o m f o r t ,  and  m a in te n a n c e  o f  t h e  w a r d . "  AS 1 3 . 2 6 . 1 5 0 ( 2 ) .  T h i s  

d u t y  p r o b a b l y  i n c l u d e s  t h e  d u t y  t o  o b j e c t  t o  a n  i n a p p r o p r i a t e l y  

e n t e r e d  "No  C ode " o r d e r .  F i n a l l y ,  no  g u a r d i a n  may c o n s e n t  on  

b e h a l f  o f  h_s  o r  h e r  w a rd  t o  t h e  w i t h h o l d i n g  o f  l i f e - s a v i n g  

m e d i c a l  p r o c e d u r e s .  AS 1 3 . 2 6 . 1 5 0 ( e ) ( 3 ) .  T h i s  a l s o  l e a d s  t o  t h e  

c o n c l u s i o n  t h a t  t h e  g u a r d i a n  h a s  a d u t y  t o  o b j e c t  when "No Code" 

i s  i n a p p r o p r i a t e ,  i . e . ,  when " l i f e - s a v i n g "  m e a s u re s ,  as  o p p o se d  

t o  " l i f e - s u s t a i n i n g "  m e a s u re s ,  a r e  a v a i l a b l e ,  b e c a u s e  f a i l u r e  t o  

o b j e c t  m ig h t  be  c o n s t r u e d  as  " c o n s e n t i n g "  t o  t h e  w i t h h o l d i n g  o f  

t r e a t m e n t .
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I n  f a c t ,  i f  t h e  A la s k a  c o u r t s  r e f u s e  t o  make t h e  D i n n e r s t e i n  

d i s t i n c t i o n ,  a g u a r d i a n  m ig h t  h a ve  t h e  d u t y  t o  r e f r a i n  f r o m  

c o n s e n t i n g  t o  a "No C ode "  o r d e r  u n d e r  a n y  c i r c u m s t a n c e s .

AS 1 3 . 2 6 . 1 5 0 ( e ) ( 3 )  c o u l d  be  i n t e r p r e t e d ,  when t a k e n  i n  

c o n j u n c t i o n  w i t h  t h e  d u t y  t o  a s s u r e  t h e  c a r e ,  c o m f o r t ,  a nd  

m a in te n a n c e  o f  t h e  w a r d ,  t o  mean t h a t  a g u a r d i a n  h a s  t h e  d u t y  t o  

o b j e c t  t o  a "No C ode "  o r d e r ,  r e g a r d l e s s  o f  w h e t h e r  o r  n o t  i t  was 

e n t e r e d  i n  a c c o r d a n c e  w i t h  a c c e p te d  m e d i c a l  s t a n d a r d s .

C . J u d i c i a l  C l a r i f i c a t i o n  o f  G u a r d i a n ' s  A u t h o r i t y .

I f  t h e  h e a l t h  c a r e  p r o v i d e r  d e t e r m in e s  t h a t  a n  i n c a p a c i t a t e d  

p e r s o n  f o r  whom a g u a r d i a n  h a s  b e e n  a p p o in t e d  i s  a l s o  i n c o m p e t e n t  

w i t h  r e s p e c t  t o  d e c i s i o n m a k in g  r e g a r d i n g  h i s  o r  h e r  own 

t r e a t m e n t ,  t h e  p r o v i d e r  s h o u ld  f u l l y  i n f o r m  t h e  g u a r u i a n ,  t o  t h e  

same e x t e n t  i t  w o u ld  i n f o r m  a  c o m p e te n t  p a t i e n t ,  o f  t h e  v a r i o u s  

t r e a tm e n t  a l t e r n a t i v e s  a n d  t h e  r i s k s  a t t e n d a n t  t o  e a c h .  F a i l u r e  

t o  do  so  m ig h t  r e s u l t  i n  l i a b i l i t y  f o r  n e g l i g e n c e ,  u n d e r  t h e  

d o c t r i n e  o f  Cobbs v .  G r a n t , s u p r a . I t  s h o u ld  a l s o  be  n o te d  t h a t  

t h e  h o s p i t a l  o r  n u r s i n g  home, o r  a n y  o t h e r  p e r s o n  who " p r o v i d e s ,  

o r  i s  l i k e l y  t o  p r o v i d e  d u r i n g  t h e  g u a r d i a n s h i p  p e r i o d ,  

s u b s t a n t i a l  s e r v i c e s  t o  t h e  i n c a p a c i t a t e d  p e r s o n  i n  a 

p r o f e s s i o n a l  o r  b u s in e s s  c a p a c i t y , "  may n o t  b e  a p p o in t e d  a s  t h e  

g u a r d i a n  f o r  t h a t  p e r s o n .  AS 1 3 . 2 6 . 1 4 5 .



The  g u a r d i a n  m us t t h e n  d e c id e  w h e th e r  t o  o p p o se  t h e  "No C ode "  

o r d e r ,  e i t h e r  on  t h e  g r o u n d  t h a t  t h e  w a rd  w o u ld ,  i f  c o m p e te n t ,  

o p p o se  t h e  p a r t i c u l a r  o r d e r ,  o r  o n  t h e  g r o u n d  t h a t  t h e  

g u a r d i a n s h i p  s t a t u t e s ,  as  h e  o r  she  i n t e r p r e t s  th em , r e q u i r e  t h e  

• g u a r d i a n  t o  o p p o s e  a n y  "No Code " 01 I f  t h e  g u a r d i a n  r e q u e s t s

t h a t  t h e  "No  Code " o r d e r  be  w i t h d r a w n ,  v e n  r e f u s e s  t o  c o n s e n t

t o  t h e  o r d e r ,  t h e  p r o v i d e r  m u s t d e c i d e  w h e th e r  o h o n o r  t h e  

g u a r d i a n ' s  r e q u e s t .  I f ,  u pon  r e v i e w  a n d  r e c o n s i d e r a t i o n ,  t h e  

p r o v i d e r  s t i l l  b e l i e v e s  CPR w o u ld  be  m e d i c a l l y  i n a p p r o p r i a t e ,  i t  

s h o u ld  s e e k  j u d i c i a l  r e s o l u t i o n  o f  t h e  i s s u e  r a t h e r  t h a n  r i s k  

n e g l i g e n c e  l i a b i l i t y  f o r  p r o c e e d in g  w i t h  an  u n c o n s e n te d  c o u r s e  o f  

t r e a tm e n t .

Even  i f  t h e  g u a r d i a n  " c o n s e n t s "  t o  t h e  "No Code "  o r d e r ,  t h e  

p r o v i d e r  r i s k s  n e g l i g e n c e  l i a b i l i t y  f o r  an  u n c o n s e n te d  c o u r s e  o f  

t r e a tm e n t  i n  t h a t  a c o u r t  m ig h t  s u b s e q u e n t l y  h o l d  t h a t  t h e  

g u a r d i a n  c a n n o t  g i v e  e f f e c t i v e  c o n s e n t  u n d e r  t h e  te r ra s  o f  

I AS 1 3 . 2 . 1 5 0 ( e ) ( 3 ) .  A  c a u t i o u s  a p p r o a c h ,  w h i c h  we recom m end ,

\ w o u ld  be  t o  s e e k  j u d i c i a l  a p p r o v a l  o f  t h e  "N o  Code "  o r d e r ,  a nd  o f  

j t h e  g u a r d i a n ' s  p o w e r  t o  c o n s e n t  t o  i t ,  a t  t h a t  p o i n t .  O t h e r  

[ ^ c o u r t s  h a v e  h e l d  t h a t  p r a c t i c a l  l i m i t s  o n  t h e  c a p a c i t y  o f  t h e  

j u d i c i a r y  i n d i c a t e  t h a t  j u d i c i a l  i n v o l v e m e n t  i s  n o t  w a r r a n t e d  

w he re  t h e r e  i s  no  d i s a g r e e m e n t  among t h e  f a m i l y  and  p h y s i c i a n s  

(a n d  p r e s u m a b ly  t h e  g u a r d i a n ;  on  t h e  p r o p r i e t y  o f  a "No C ode "

M r .  D e n n i s  D e W i t t
O c t o b e r  5, 1 9 ~ 3
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o r d e r .  I n  Re D i n n e r s t e i n , 380 N .E . 2 d  a t  1.37 n . 5 .  N e v e r t h e l e s s ,  

s i n c e  A la s k a  c o u r t s  h a v e  n o t  r u l e d  o n  t h a t  i s s u e ,  and s i n c e  any  

p a r t i c i p a n t  i n  t h e  d e c i s i o n  may p e t i t i o n  t h e  c o u r t  f o r  

i n t e r v e n t i o n ,  I n  Re C o l y e r , 660 P . 2d a t  7 5 0 ,  i t  w o u ld  n o t  be  

i n a p p r o p r i a t e  f o r  a p h y s i c i a n  o r  h e a l t h  f a c i l i t y  t o  s e e k  j u d i c i a l  

a p p r o v a l  o f  a "N o  C ode "  o r d e r  e ven  th o u g h  t h e r e  i s  no 

d is a g r e e m e n t  as  t o  i t s  p r o p r i e t y ,  b u t  o n l y  d o u b t  as  t o  t h e  

a u t h o r i t y  o f  a g u a r d i a n ,  a s  a s u r r o g a t e  d e c i s i o n m a k e r ,  t o  c o n s e n t  

t o  s u c h  an  o r d e r .  Once A la s k a  la w  i s  e s t a b l i s h e d ,  i t  i s  n o t  

l i k e l y  t h a t  d e c i s i o n s  w i l l  n o r m a l l y  r e q u i r e  j u d i c i a l  r e s o l u t i o n  

i n  c a s e s  w he re  t h e  p h y s i c i a n s ,  t h e  f a m i l y ,  and  t h e  g u a r d i a n  a l l  

‘ a g r e e  t h a t  "No C ode " i s  a p p r o p r i a t e .

I I I .  Re c o m m e n d a t io n s .

A .  N a t u r a l  D e a th  A c t  L e g i s l a t i o n  S h o u ld  Be E n a c t e d .

To c l a r i f y  t h e  e x t e n t  t o  w h i c h  p h y s i c i a n s  a r e  b o u nd  t o  f o l l o w  t h e  

w is h e s  o f  a c o m p e te n t  p a t i e n t ,  o r  an  i n c o m p e t e n t  p a t i e n t  who 

w h i l e  p r e v i o u s l y  c o m p e te n t  made h i s  o r  h e r  w is h e s  known r e g a r d i n g  

c o n t i n u e d  t r e a t m e n t  i n  t h e  e v e n t  t h e  p a t i e n t ' s  c o n d i t i o n  s h o u ld  

become t e r m i n a l  a nd  i r r e v e r s i b l e ,  t h e  A la s k a  S t a t e  H o s p i t a l  

A s s o c a t i o n  c o u ld  s e e k  e n a c tm e n t  o f  N a t u r a l  D e a th  A c t  l e g i s l a t i o n ,  

s u c h  as 1983 A la s k a  H ouse  B i l l  1 0 7 .  Such  l e g i s l a t i o n  w o u ld



p r o v i d e  awi a v enue  f o r  a p a t i e n t  t o  c l e a r l y  d e l i n e a t e  h i s  o r  h e r  

p r e f e r e n c e ,  and  w o u ld  p r o v i d e  t h a t  h e a l t h  c a r e  p r o v i d e r s  a r e  n o t  

o n l y  immune f r o m  l i a b i l i t y  f o r  f o l l o w i n g  t h o s e  w i s h e s ,  b u t  a r e  

b ound  t o  ’ t h e r  f o l l o w  t h o s e  w is h e s  o r  t r a n s f e r  t h e  p a t i e n t ' s  

c a r e  t o  a p r o v i d e r  who w i l l  f o l l o w  th e m .

1983 HB 107 s h o u ld  be  amended, as  i n d i c a t e d  on  t h e  e n c lo s e d  

m a rked  c o p y ,  t o  i n d i c a t e  t h e  c i r c u m s t a n c e s  u n d e r  w h ic h  a "No 

Code " o r d e r  may be  e n t e r e d  f o r  an  i n c o m p e t e n t  p a t i e n t  i n  t h e  

a b s e n c e  o f  a  w r i t t e n  d e c l a r a t i o n  as  o u t l i n e d  i n  t h a t  p ro p o s e d  

l e g i s l a t i o n .

We a l s o  recommend t h a t  AS 1 3 . 2 6 . 1 5 0 ( e ) ( 3 )  b e  amended b y  a d d in g  a 

c l a u s e  s i m i l a r  t o  t h e  f o l l o w i n g :  " T h i s  s e c t i o n  d oe s  n o t  p r e c l u d e

t h e  g u a r d i a n  f r o m  c o n s e n t i n g  i n  t h e  c a s e  i f  a n  i r r e v e r s i b l e ,  

t e r m i n a l  i l l n e s s ,  t o  t h e  w i t h h o l d i n g  o f  m e d i c a l  p r o c e d u r e s  w h i c h ,  

i n  t h e  o p i n i o n  o f  t h e  a t t e n d i n g  p h y s i c : i a n ( s ) ,  h a v e  no  r e a s o n a b le  

e x p e c t a t i o n  o f  e f f e c t i n g  a t e m p o r a r y  c r  p e rm a n e n t  c u r e  o f  o r  

r e l i e f  f r o m  t h e  i l l n e s s  o r  c o n d i t i o n  b e in g  t r e a t e d ,  b u t  w h ic h  

s e r v e  o n l y  t o  p r o l o n g  t h e  d y in g  p r o c e s s . "

I I I .  C o n c l u s i o n .
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We ho p e  y o u  w i l l  f i n d  o u r  d i s c u s s i o n  a nd  re c o m m e n d a t io n s  h e l p f u l



i n  d e v e l o p i n g  a p o l i c y  f o r  y o u r  m em be rs . We a r e  e n c l o s i n g  a c o p y  

o f  t h e  r e p o r t  b y  t h e  P r e s i d e n t ' s  C o m m is s io n ,  w h ic h  c o n t a i n s  a 

m ore  d e t a i l e d  d i s c u s s i o n  o f  some o f  t h e  i s s u e s  d i s c u s s e d  h e r e i n ,  

and  w h ic h  c o n t a i n s  i n  t h e  a p p e n d ic e s  ( p a r t i c u l a r l y  A p p e n d ix  I )  

s e v e r a l  p o l i c y  s t a t e m e n t s  o f  p r o f e s s i o n a l  s o c i e t i e s ,  h e a l t h  c a r e  

i n s t i t u t i o n s ,  f e d e r a l  a g e n c ie s  and  t h e  S t a t e  o f  C a l i f o r n i a .

P le a s e  c a l l  me i f  y o u  h a v e  f u r t h e r  q u e s t i o n s  r e g a r d i n g  t h i s  
m a t t e r .

M r .  D e n n i s  D e W i t t
O c t o b e r  5, 1 9 8 3
P a g e  - 4 1 -



Alaska i>tate legislature
liiouae nf feprmntatiuefi
REPRESENTATIVE 
JOHN L. SUNO

Box G440 
KETCHIKAN. ALASKA 99901 

(907] 2SS-5552
WHLE IN JUNEAU 

POUCH V 
JUNEAU ALASKA 99911 

(907J ASS-4919
CHAIR. HOUSE SPECIAL COMVtTTEE ON LOANS 

VlCE-CHAjR. JUDICIARY COMMITTEE 
MEuGER. SPECIAL COMMITTEE ON OIL AND GAS 

MEN SER. RESOURCES COMMITTEE

January 23, 1986

TO: Lisa
Rep. Kopo nen's office

FR 0 M:\JA Kitty
\V Rep. Sund's office 

RE: A n other  bill!

HB485 is another guardian bill that y o u  might w a n t  to consider 
scheduling along w i t h  HB474, for w h i c h  I've already given you 
a packet. This pack et includes:

1. A  copy of the bill

2. A n  o verv ew, w i t h  sectional analysis and h i story

3. A  p o s i tion p aper from the A l a s k a  H e a l t h  A s s o c i a t i o n

4. Letters of support

5. A  legal opinion from the law office of W i l l i a m  Council

Persons likely to testify are Dennis DeWitt, of the A laska 
H e a l t h  Association, a representa tive from the O ffice of Public 
Ad v o c a c y  and Rep. Sund, himself.

Let m e  k n o w  wh a t  y o u  can do about scheduling these bills. 
T h a n k s .
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HOUSE B IL L  NO. 485

F o r  an A c t  e n t i t l e d :  "An A c t  r e l a t i n g  t o  p o w er s  and d u t i e s  o f  g u a r d i a n s . "

Houso B i l l  No. 485  amends A l a s k a  S t a t u t e  1 3 . 2 6 . 1 5 0 ( e )  t o  c l a r i f y  t h a t  a 
g u a r d i a n  i s  n o t  r e q u i r e d  t o  o p p o se  t h e  c e s s a t i o n  o r  w i t h h o l d i n g  o f  
l i f e - s a v i n g  m e d i c a l  p r o c e d u r e s  when t h o s e  p r o c e d u r e s  w i l l  s e r v e  o n l y  t o  
p r o l o n g  t h e  d y i n g  p r o c e s s  and o f f e r  no r e a s o n a b l e  e x p e c t a t i o n  o f  e f f e c t i n g  
a te m p o r a ry  o r  permanent  c u r e  o f  o r  r e l i e f  f ro m  t h e  i l l n e s s  o r  c o n d i t i o n  
b e i n g  t r e a t e d .

I t  i s  t h e  d e p a r t m e n t ' s  u n d e r s t a n d i n g  t h a t  some g u a r d i a n s  have a f e l t  
r e s p o n s i b i  i : 4"; '  t o  o p p o se  t h e  w i t h h o l d i n g  o f  m e d i c a l  t r e a t m e n t  r e g a r d l e s s  
o f  t h e i r  b e l i e f s  o r  j u d g e m e n t .  The change  would  a l l o w  t h e  g u a r d i a n  t o  
d e f e r  t o  a more a p p r o p r i a t e  p a r t y ,  s u c h  a s  a r e l a t i v e ,  t o  make c r i t i c a l  
d e c i s i o n s  r e g a r d i n g  l i f e  s a v i n g  m e d i c a l  p r o c e d u r e s .  I n  a d d i t i o n ,  t h e  b i l l  
i s  c o n s i s t e n t  w i t h  o t h e r  f e d e r a l  and S t a t e  p o l i c i e s  r e q u i r i n g  r e v i e w  o f  
s u c h  d e c i s i o n s .

The  d ep a rtm ent  has  no o b j e c t i o n  t o  t h e  p a s s a g e  o f  HB 4 8 5 .

RECOMMENDED:
M i c h a e l  L .  P r i c e ,  U N 't ^ c t c r  
D i v i s i o n  o f  F a m i l y  

and Youth S e r v i c e s

DATE: F e b r u a r y  4 ,  1986

APPROVED:
p  R .  Pugh,  C o n ^ f i s s iJ o KA R.  Pugh,  C o m m is s i  

Departm ent  o f  H e a l t h  
and S o c i a l  S e r v i c e s

o n e r
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, > PROPOSED AMENDMENT A

IN T H E  HOUSE BY -

H O U S E  BILL"NO.

IN T H E  L E G I S L A T U R E  OF THE STATE OF A L A S K A  

F O U R T E E N T H  L E G I S L A T U R E  - F I R S T  SESSION

A BILL

For an Act entitled: "An A c t  r e l ati ng to powers and duties of guardians."

BE IT E N A C T E D  B Y  T H E •L E G I S L A T U R E  OF THE STATE O F  ALASKA:

* S e c t i o n  1. A S  13.26.150(e) is amended to readt

(e) A  g u a r d i a n  m a y  not

( 1 ) p l a c e  the w a r d  in a facility or i n s t i t u t i o n  for the
. r •

m e n t a l l y  ill o t h e r  than through a formal commitment p r o c e e d i n g  under
f •

AS 4 7 . 3 0 . 3 5 0  - 4 7 . 3 0 . 9 1 5  in'which the w a r d  has a s eparate guardian ad 

litem;

(2 ) c o nsent on b e h a l f  of the w a r d  to an abortion, s t e r i l i­

zation, p s y c h o s u r g e r y ,  or removal of b o d i l y  organs e x c e p t  w h e n  n e c e s­

sary to p r e s e r v e  the life or prevent serious i m p a i r m e n t  of the p h y s­

ical h e a l t h  of the ward;

(3) c o n se nt on b ehalf of the ward to the w i t h h o l d i n g  of

l i f e - s a v i n g  m e d i c a l  procedures; however, the guardian is not r e q u ired

to o p p o s e  the c e s s a t i o n  or withholding; of l i f e - s a v i n g  medical

p r o c e d u r e s  w h e n  those procedures will serve only to p r o l o n g  the dvirp ■ 

process and o f f e r  n o  reasonable expectation of e f f e c t i n g  a temporary 

or p e r m a n e n t  cure of or relief from the illness or cond ition being  

t r e a t e d ;

(4) consent on behalf of the w a r d  to the p e r f o r m a n c e  of an 

e x p e r i m e n t a l  m e d i c a l  proce ^ure or to partic i p a t i o n  in a m e dical e x p e r­

iment n o t  i n t e n d e d  to p r e serve the life or prevent serious impairment 

of the p h y s i c a l  h e a l t h  of the ward;

(5) consent on behalf of the ward to .termination of the

- 1 -
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w a r d ' s  p a r e n t a l  rights;

(6 ) p r o h i b i t  the w a r d  f r o m  r e g i s t e r i n g  to v o t e  or fror

casting a b a l l o t  at p u b l i c  election;

(.7) p r o h i b i t  the w a r d  f r o m  a p p l y i n g  for a n d  o b t a i n i n g  a

driver' s license;

(8 ) p r o h i b i t  the m a r r i a g e  or divorce of the ward.

■2-



P R O P O S E D  A M E N D M E N T  B

P O S S I B L E  P R O P O SA L  FOR A N  A M E N D M E N T

S E N A T E  B I L L  N O .  XXX 

I N  T H E  L E G I S L A T U R E  O F  T H F ,  S T A T E  O F  A L A S K A  

T H I R T E E N T H  L E G I S L A T U R E  -  S E C O N D  S E S S I O N  

A  B I L L

F o r  a n  A c t  e n t i t l e d :  " P r o t e c t i o n  o f  P e r s o n s  U n d e r  D i s a b i l i t y  a n d  T h e i r  P r o p e r t y . "

B E  I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T . E  O F  A L A S K A :  _  ,  .■f
*  S e c t i o n  1 .  ■ A S  1 3 . 2 6 . . 1 5 0 ( e ) ( 3 )  i s  a m e n d e d  t o  r e a d :

—  S e c t .  1 3 . 2 6 . 1 5 0 ( e ) ( 3 ) .  ( e )  A  g u a r d i a n  m a y  n o t

( 3 )  c o n s e n t  o n  b e h a l f  o f  t h e  w a r d  t o  t h e  w i t h h o l d i n g  e i t h e r  o f  c o m f o r t  

c a r e  o r  o f  s u b s t a n t i a l l y  b e n e f i c i a l  m e d i c a l  t r e a t m e n t  J jDF  L I F E - S A V I N G  

M E D I C A L  P R O C E D U R E S * ! J  a l t h o u g h  c o n s e n t  m a y  b e  g r a n t e d  t o  t h e  w i t h h o l d i n g  

o f  m e d i c a l  p r o c e d u r e s  w h i c h  o f f e r  n o  r e a s o n a b l e  e x p e c t a t i o n  o f  e f f e c t i n g  

a t e m p o r a r y  o r  p e r m a n e n t  c u r e  o f  o r  r e l i e f  f r o m  t h e  i l l n e s s  o r  c o n d i t i o n  

b e i n c  t r e a t e d .

•lsr S e c t i o n  2 .  T h i s  A c t  t a k e s  e f f e c t  i m m e d i a t e l y  i n  a c c o r d a n c e  w i t h  A S  0 1
1 0 . 0 7 0 ( c ) .

• • , • • . . •
A m e n d m e n t  V I I I — E t h i c a l  I s s u e s  F o r u m  
C f .  R e v .  T e d  Z e m b a l P r o v i d e n c e  H o s p i t a l  
F e b r u a r y  5 ,  1 9 3 4



DILL SHEFFIELD, GOVERNOR

D E 1 M J I T M E N T  © F  A D M I I V I S T I I A T I O N  / POUCH C. M.S. 0209 JUNEAU. ALASKA 99811 PHONE: (9071 465-3250
O LDER A LA S K A N S  COMM ISSION

J u n e  4 ,  1 985

D e n n i s  D e w i t t
A l a s k a  S t a t e  H o s p i t a l  A s s o c i a t i o n  
319  S e w a r d  S t r e e t  
J u n e a u ,  A l a s k a  9 9 8 0 1

D e a r  D e n n i s :

I  w a n t  t o  e x p r e s s  my  a p p r e c i a t i o n  t o  y o u  a n d  t h e  A s s o c i a t i o n  f o r  y o u r  

p a r t i c i p a t i o n  a t  o u r  " A g i n g  T o g e t h e r  i n  A l a s k a  C o n f e r e n c e " .  Y o u r  p a r t i c i p a t i o n  
a n d  t h a t  o f  o t h e r  A s s o c i a t i o n  m e m b e r s  w a s  v e r y  b e n e f i c i a l  t o  t h e  s u c c e s s  o f  o u r  
m e e t i n g .

P e g g y  B u r g i n  a n d  I  h a v e  r e v i e w e d  y o u r  d r a f t  a m e n d m e n t  t o  t h e  g u a r d i a n s h i p  l a w s  
/ ( A S  1 3 . 2 1 . 1 5 0 ( c ) ) .  We  a g r e e  t h a t  i t  i s  i m p o r t a n t  t o  c l a r i f y  o r  l i m i t  t h e  r o l e  
I o f  g u a r d i a n s  i n  m a k i n g  a  l i v i n g  w i l l  d e c l a r a t i o n  o n  b e h a l f  o f  t h e i r  c l i e n t .  L e t  
I me  k n o w  i f  w e  c a n  b e  o f  a s s i s t a n c e .

— J o r T B T T i o l f e  
E x e c u t i v e  D i r e c t o r



P R O V I D E N C E  HOSPITAL S I S T E R S  O F  

P R O V I D E N C E

32 0 0  PR O V ID EN C E D R JV E -P O U C H  6604 
A N C H O R A G E . A L A S K A  99502-0O 04 
PH O N E : (907)562-2211

SERVING IN  THE WEST S INCE 1856
J u l y  2 6 ,  1 9 8 5

J o y c e  M u n s o n
D i r e c t o r  o f  D i v i s i o n  o f  P i o n e e r  B e n e f i t s  
P o u c h - C L
J u n e a u ,  A l a s k a  99811

R E :  A m e n d m e n t  t o  G u a r d i a n s h i p  L a w

D e a r  M s .  M u n s o n :

We w e r e  h a p p y  t h a t  y o u  w e r e  a b l e  t o  a t t e n d  o u r  r e c e n t  B i o e t h i c s  S y m p o s i u m  o n  
t h e  I n c o m p e t e n t  P a t i e n t .  T h e  p r o b l e m  w i t h  t h e  p r e s e n t  w o r d i n g  o f  t h e  
G u a r d i a n s h i p  L a w  a r o s e  s e v e r a l  t i m e s  d u r i n g  t h e  d a y .  A f t e r  t h e  f i n a l  s e s s i o n  
y o u  a s k e d  a b o u t  t h e  p r e s e n t  s t a t u s  o f  t h e  p o s s i b l e  a m e n d m e n t .

E n c l o s e d  w i t h  t h i s  l e t t e r  i s  a  c o p y  o f  a  p o s s i b l e  a m e n d m e n t .  T h i s  p o s s i b l e  

a m e n d m e n t  w a s  i t s e ' i f  a m e n d e d  b e c a u s e  t h e  p u b l i c  g u a r d i a n s h i p  o f f i c e  f e l t  a n  
e a r l i e r  v e r s i o n  m i g h t  o f f e r  t o o  m u c h  l a t i t u d e  t o  t h e  g u a r d i a n .  T h e  p r e s e n t  
w o r d i n g  h a s  t h e  a d v a n t a g e  o f  m e n t i o n i n g  b o t h  t h e  g u a r d i a n  a n d  p h y s i c i a n ,  t h u s  
i m p l y i n g  a  d i a l o g u e  j . r o c e s s  o f  i n f o r m e d  c o n s e n t .

I  am a l s o  e n c l o s i n g  a  s e c o n d  p o s s i b l e  a m e n d m e n t  w o r k e d  o u t  b y  t h e  A l a s k a  S t a t e
H o s p i t a l  A s s o c i a t i o n .  T h i s  a m e n d m e n t  a l s o  a d d r e s s e s  t h e  n e e d  f o r  a n  a m e n d m e n t
a n d  p r o p o s e s  s u c h  a n  a m e n d m e n t .  T h o s e  w i t h  w h om  I  s p o k e  f o u n d  t h i s  a m e n d m e n t  
a s  v e r y  s a t i s f a c t o r y  b u t  f a v o r e d  t h e  f i r s t  e n c l o s e d  c o p y  i n  i t s  w o r d i n g .

I  d o  h o p e  y o u  w i l l  b e  a b l e  t o  f u r t h e r  t h e  p a s s a g e  o f  e i t h e r  o f  t h e  p r o p o s e d  

a m e n d m e n t s  o r  a n o t h e r  w h i c h  m a y  b e t t e r  s o l v e  t h e  u n c o m f o r t a b l e  p r o b l e m  c r e a t e d  
b y  t h e  w o r d i n g  o f  t n e  p r e s e n t  l a w .

I t  w a s  my p l e a s u r e  t o  m e e t  a n d  s p e a k  t o  y o u .  I f  I  m a y  o f  a n y  a s s i s t a n c e  t o
y o u  i n  t h e  f u t u r e ,  I  w o u l d  b e  h a p p y  i f  y o u  c a l l e d  u p o n  m e .

(
C o o r d i n a t o r ,  H um an  & E t h i c a l  V a l u e s

c c :  D e n n i s  D e W i t t ,  A SH A
B r a n t  M c G e e ,  P u b l i c  A d v o c a c y  

A1 M .  C a m o s s o ,  P r o v i d e n c e  H o s p i t a l  
T o m  B o l i n g ,  O L C C C  
D o u g  S m i t h ,  M . D .

M a r k  A g n e w ,  M . D .

D o n n a  S t e p h e n s ,  P i o n e e r  H ome  
E n c l o s u r e s  ( 2 )

S i n c e r e l y
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A L E T T E R  O F  I N T E N T  AND  I N T E R P R E T A T I O N  

A c c o m p a n y i n g  H o u s e  B i l l  N o .
A m e n d i n g  a n  A c t  e n t i t l e d :  " P r o t e c t i o n  o f  P e r s o n s  U n d e r  D i s a b i l i t y  a n d  T h e i r  
P r o p e r t y . "

P R E S E N T  S T A T U T E :

A S  1 3 . 2 6 . 1 5 0 ( e ) ( 3 )  p r e s e n t l y  r e a d s :  ( e )  A g u a r d i a n  m a y  n o t . . . ( 3 )  c o n s e  i t  o n  
b h a l f  o f  t h e  w a r d  t o  t h e  w i t h h o l d i n g  o f  l i f e - s a v i n g  m e d i c a l  p r o c e d u r e s .

P R O B L E M  A R E A S :

July 25, 1985

( 1 )  A  l i t e r a l  r e a d i n g  o f  t h e  s t a t u t e  w o u l d  m e a n  t h a t  l i f e - s a v i n g  
m e d i c a l  p r o c e d u r e s  c a n n o t  b e  s t o p p e d  o n c e  t h e y  a r e  s t a r t e d .
H e n c e  t h e  p o s s i b i l i t y  m a y  a r i s e  t h a t  n o n - b e n e f i c i a l  a n d  e v e n  

h a r m f u l  p r o c e d u r e s  c o u l d  n o t  b e  w i t h d r a w n .  A  f u r t h e r  r e s u l t  i s  
t h a t ,  a  d i f f e r e n t  s t a n d a r d  o f  c a r e  w o u l d  b e  u s e d  f o r  w a r d s  t h a n  
f o r  o t h e r s .  T h o s e  w i t h ' g u a r d i a n s  m i g h t  b e  e i t h e r  o v e r t r e a t e d  
s i n c e  t h e  t r e a t m e n t  c o u l d  n o t  b e  s t o p p e d  o n c e  s t a r t e d  o r  
u n d e r t r e a t e d  b e c a u s e  t h e  t r e a t m e n t  w o u l d  n o t  b e  b e g u n  l e s t  i t  
c o u l d  n o t  w i t h  w i t h d r a w n .

( 2 )  T h e  m e a n i n g  o f  " l i f e - s a v i n g  m e d i c a l  p r o c e d u r e s "  i s  n o t  
c l e a r  n o r  i s  i t  d e f i n e d .  An a t t e m p t  t o  d e f i n e  t h e  p h r a s e  d e f i e s  
e n u m e r a t i o n .  B a s i c a l l y ,  t h i s  i s  s o  b e c a u s e  t h e  e x i s t i n g  s t a t u t e  
f o c u s e s  o n  " p r o c e d u r e s "  e t c . ,  i n s t e a d  o f  t h e  " r e l a t i o n s h i p "  o f  
t h e  p r o c e d u r e  t o  t h e  w a r d  i n  t e r m s  o f  t h e  b e n e f i t s  r e c e i v e d ,  
e . g . ,  c h e m o t h e r a p y  o r  a  r e s p i r a t o r  i s  l i f e - s a v i n g  i f  i t  i s  

h e l p f u l  i n  t h e  r e s t o r a t i o n  o f  h e a l t h  o f  t h e  w a r d  b u t  i t  w o u l d  b e  
c o u n t e r i n d i c a t e d  i f  i t  s i m p l y  p r o l o n g e d  t h e  d y i n g  p r o c e s s .

( 3 )  T o  a t t e m p t  t o  s o l v e  t h e s e  p r o b l e m s  b y  h a v i n g  t h e  h e a i t h  
c a r e  p r o v i d e r  a c t  i n d e p e n d e n t l y  o f  t h e  g u a r d i a n  w o u l d  d e f e a t  t h e  
p u r p o s e  o f  g u a r d i a n s h i p .  A l s o  s u c h  a c t i v i t y  o n  t h e  p a r t  o f  t h e  
h e a l t h  c a r e  p r o v i d e r  w o u l d  u n d e r m i n e  t h e  i n f o r m e d  c o n s e n t  
p r o c e s s .

N  . ( 4 )  I n  s u m m a r y ,  t h i s  p a r t  o f  t h e  s t a t u t e  c a n  c r e a t e
d i f f i c u l t i e s  i n  t h e  d e c i s i o n - m a k i n g  p r o c e s s  f o r  t h e  g u a r d i a n ,  
w a r d ,  p h y s i c i a n ,  h e a l t h  c a r e  i n s t i t u t i o n  a n d  i t s  p e r s o n n e l ,  a n d  
o t h e r  h e a l t h  c a r e  p r o v i d e r s .  C a r r y i n g  o u t  t h e  e x i s t i n g  l a w  
w o u l d  s o m e t i m e s  l e a d  t o  c o n f l i c t  w i t h  t h e  p r a c t i c e  o f  g o o d  
m e d i c i n e  a n d  e t h i c s .

P R O P O S E D  A M E N D M E N T :

A S  1 3 . 2 6 . 1 5 0 ( e )  ( 3 ) :  ( e )  A  g u a r d i a n  m a y  n o t . . . ( 3 )  c o n s e n t  o n  b e h a l f  o f  t h e

w a r d  t o  t h e  w i t h h o l d i n g  e i t h e r  o f  c o m f o r t  c a r e  o f  s u b s t a n t i a l l y  b e n e f i c i a l  
m e d i c a l  t r e a t m e n t ,  a l t h o u g h  t h e  g u a r d i a n  m a y  c o n s e n t  t o  t h e  p h y s i c i a n ' s  
r e c o m r n e n d a t ' ! o n  t o  w i t h h o l d / w i t h d r a w  m e d i c a l  p r o c e d u r e s  w h i c h  o f f e r  n o  

r e a s o n a b l e  e x p e c t a t i o n  o f  e f f e c t i n g  a  t e m p o r a r y  o r  p e r m a n e n t  c u r e  o f  o r  r e l i e f  
f r o m  t h e  i l l n e s s  o r  c o n d i t i o n  b e i n g  t r e a t e d .



PO S S I B L E  P R O P O S A L  F O R  AH A M E N D M E N T

H O U S E  B I L L  N O .

I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

F O U R T E E N T H  L E G I S L A T U R E  -  S E C O N D  S E S S I O N  

A B I L L

F o r  a n  A c t  e n t i t l e d :  " P r o t e c t i o n  o f  P e r s o n ?  U n d e r  D i s a b i l i t y  a n d  I n e i r  
P r o p e r t y . "

B E  I T  E N A C T E D  BY  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

*  S e c t i o n  1 .  A S  1 3 . 2 6 . 1 5 0 ( e ) .  ( e )  A  g u a r d i a n  m a y  n o t

( 3 )  c o n s e n t  o n  b e h a l f  o f  t h e  w a r d  t o  t h e  w i t h o l d i n g  e i t h e r  o f  

c o m f o r t  c a r e  o r  o f  s u b s t a n t i a l l y  b e n e f i c i a l  m e d i c a l  t r e a t m e n t  

[ O F  L I F E - S A V I N G  M E D I C A L  P R O C E D U R E S ] ;  h o w e v e r ,  t h e  g u a r d i a n  m a y  

c o n s e n t  t o / c o n c u r  w i t h  t h e  p h y s i c i a n ' s  r e c o m m e n d a t i o n  t o  

w i t h h o l d / w i t h d r a w  m e d i c a l  p r o c e d u r e s  w h i c h  o f f e r  n o  r e a s o n a b l e  

e x p e c t a t i o n  o f  e f f e c t i n g  a  t e m p o r a r y  o r  p e r m a n e n t  c u r e  o f  o r  

r e l i e f  f r o m  t h e  i l l n e s s  o r  c o n d i t i o n ’ b e i n g  t r e a t e d .

*  S e c t i o n  2 .  T h i s  A c t  t a k e s  e f f e c t  i m m e d i a t e l y  i n  a c c o r d a n c e  

w i t h  A S  01 . 1 0 . 0 7 0 ( c ) .



L E T T E R  OF I N T E N T  AN D  I N T E R P R E T A T I O N  -2- J u l y  26, 1985

G E N E R A L  I N T E N T  O F  T H E  A M E N D M E N T :

( 1 )  B y  c l e a r e r  d e l i n e a t i o n  o f  t h e  d i f f e r e n t  t y p e s  o f  
m e d i c a l / n u r s i n g  c a r e  i n v o l v e d ,  t h e  a m e n d m e n t  w o u l d  a l l o w  t h e  g u a r d i a n  m o r e  
a d e q u a t e l y  t o  c a r r y  o u t  h i s / h e r  r e s p o n s i b i l i t i e s  t o w a r d  t h e  w a r d .

( 2 )  B y  d i s t i n g u i s h i n g  a m o n g  t h e  t h r e e  g e n e r a l  c a t e g o r i e s ,  t h e
a m e n d m e n t  a l l o w s  f o r  o n e  c a t e g o r y  w h e r e  " l i f e - s a v i n g  m e d i c a l  p r o c e d u r e s "  m a y
b e  w i t h h e l d ,  v i z . ,  t h o s e  w h i c h  a r e  c l e a r l y  i n e f f e c t i v e  a n d  n o t  b e n e f i c i a l  t o  
t h e  w a r d  f r o m  t h e  p e r s p e c t i v e  o f  t h e  w a r d .

( 3 )  T h e  a m e n d m e n t  w o u l d  f a c i l i t a t e  a n d  k e e p  o p e n  c o m m u n i c a t i o n ,  
d i a l o g u e  a n d  t h e  i n f o r m e d  c o n s e n t  p r o c e s s  a m o n g  t h e  g u a r d i a n  a n t i  h e a l t h  c a r e
p r o v i d e r s  a t  a l l  t i m e s .

I N T E R P R E T A T I O N  AND  A M P L I F I C A T I O N  ON  T H E  M E A N I N G  O F  T H E  T E R M S  U S E D  I N  T H E  
' A M t N D M E N I . .

( 1 )  " C o m f o r t  c a r e "  i s  m e a n t  t o  c o v e r  t h a t  t y p e  o f  s u p p o r t i v e  
c a r e  t h a t  c o m m o n  d e c e n c y  g r a n t s  t o  a l l t p e o p l e  b y  v i r t u e  o f  t h e i r  b e i n g  h u m a n .  

I t  e n t a i l s  r e s p e c t  f o r  a l l  s t a g e s  a n d  c o n d i t i o n s  o f  h u m a n  l i f e .  C o m f o r t  c a r e  
h a s  t w o  b a s i c  a s p e c t s .  ( 1 )  B a s i c  " n u r s i n g - l i k e "  c a r e  a i m s  a t  m a i n t a i n i n g  t h e  
w a r d  p h y s i c a l l y  c o m f o r t a b l e  a n d  e m o t i o n a l l y  a t  e a s e .  I t  i n c l u d e s  s u c h  i t e m s  
a s  f o o d ,  w a t e r ,  a i r ,  p o s i t i o n i n g ,  b a t h i n g ,  m o u t h  c a r e ,  s u c t i o n ,  e t c .  i n  s o  f a r  

a s  t h e s e  a r e  c o n s i s t e n t  w i t h  s u p p o r t i v e  c o m f o r t  c a r e .  ( 2 )  T h e  s e c o n d  t y p e  o f  
c o m f o r t  c a r e  « : > '  . m e d i c a l  c o m p o n e n t  b u t  i s  n o t  a s s o c i a t e d  w i t h  a g g r e s s i v e  
m e d i c a l  t r e a ,  _ n t  b u t  r a t h e r  a i m s  a t  p r o v i d i n g  c o m f o r t  o r  t h e  e a s i n g  o f  p a i n .

( 2 )  " S u b s t a n t i a l l y  b e n e f i c i a l  m e d i c a l  t r e a t m e n t "  c o v e r s  a  
b r o a d e r  r a n g e  t h a n  " l i f e - s a v i n g  m e d i c a l  p r o c e d u r e s " ,  e . g . ,  i t  w o u l d  i n c l u d e  
t h e  t r e a t m e n t  a n d  r e p a i r  o f  a  b r o k e n  l i m b .  T h e  t r e a t m e n t  d e c i s i o n s  w o u l d  b e  
e v a l u a t e d  i n  r e l a t i o n  t o  t h e  b e n e f i t s  f o r  t h e  w a r d  f r o m  t h e  p e r s p e c t i v e  o f  t h e  

w a r d ,  e . g . ,  t o  r e s t o r e  t h e  w a r d  p e r m a n e n t l y  o r  t e m p o r a r i l y  t o  a  c o g n i t i v e ,  
s a p i e n t  s t a t e  w o u l d  b e  c o n s i d e r e d  " s u b s t a n t i a l l y  b e n e f i c i a l  m e d i c a l  

t r e a t m e n t . "  C h o i c e s  g i v i n g  s u b s t a n t i a l  b e n e f i t s  f o r  t h e  w a r d  w o u l d  o f  
n e c e s s i t y  b e  s o u g h t  f o r  b y  t h e  g u a r d i a n .

( 3 )  T h e  e x c e p t i o n  c l a u s e ,  " m e d i c a l  p r o c e d u r e s  w h i c h  o f f e r  n o  
r e a s o n a b l e  e x p e c t a t i o n  o f  e f f e c t i n g  a  t e m p o r a r y  o r  p e r m a n e n t  c u r e  o f  o r  r e l i e f  
f r o m  t h e  i l l n e s s  o r  c o n d i t i o n  b e i n g  t r e a t e d , "  i s  i t s e l f  a  d e f i n i t i o n  o f  
" i n e f f e c t i v e ,  f u t i l e  m e d i c a l  p r o c e d u r e s  w h i c h  o f f e r  n o  b e n e f i t  f o r  t h e  w a r d  
f r o m  h i s / h e r  p e r s p e c t i v e . "  R a t h e r  t h a n  t h e  v a g u e  p h r a s e  " i n e f f e c t i v e  f u t i l e  
m e d i c a l  p r o c e d u r e ,  t h e  e x c e p t i o n  c l a u s e  a t t e m p t s  t o  d e f i n e  i t s  m e a n i n g .

( 4 )  " I l l n e s s  o r  c o n d i t i o n  b e i n g  t r e a t e d "  i s  m e a n t  t o  p r e v e n t  
t h e  h o l d i n g  b a c k  o f  m e d i c a l  t r e a t m e n t  o n  t h e  b a s i s  o f  a n o t h e r  c o n d i t i o n  w h i c h  

i s  n o t  t r e a t a b l e .  F o r  e x a m p l e ,  b e i n g  m e n t a l l y  r e t a r d e d  i s  n o t  a  m e d i c a l l y  

t r e a t a b l e  c o n d i t i o n  a n d  h e n c e  i t  c a n n o t  b e  u s e d  a s  a  b a s i s  f o r  w i t h h o l d i n g  
o t h e r  m e d i c a l  p r o c e d u r e s  w h i c h  a r e  s u b s t a n t i a l l y  b e n e f i c i a l  f o r  t h e  w a r d .

( 5 )  T h e  t e r m s  " t e r m i n a l " ,  " d y i n g " ,  a n d  t h e  l i k e  w e r e  n o t  i s e d

( 1 )  b e c a u s e  t h e y  d e f y  d e f i n i t i o n  a n d  ( 2 )  b e c a u s e ,  a l t h o u g h  t h e y  m a y  f i t  m o s t  
s i t u a t i o n s ,  t h e y  d o  n o t  f i t  a l l ,  e . g . ,  i s  a  p e r s o n  i n  a  s t a b l e  c o m a  d y i n g  o r  
n o t .  ■'



* IN T HE HOUSE B Y

. ' H O U S E  BILL NO.

IN T H E  L E G I S L A T U R E  OF THE S T A T E  OF A L A S K A

F O U R T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

A  BILL

F or an A c t  entitled: " A n  A c t  r e l a t i n g  to p o w e r s  and d uties of gua rdi a n s . "

BE IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  THE ST ATE O F  ALASKA:

* S e c t i o n  1. AS 13.26 . 1 5 0 ( e )  is a m ended to read:

(e) A  g u a r d i a n  m a y  n o t

( 1 ) p l a c e  the. w a r d  in a f a c i l i t y  or i n s t i t u t i o n  for the 

m e n t a l l y  ill o t h e r  t h a n  t h r o u g h  a =f o r m a l  c o m m i t m e n t  p r o c e e d i n g  u nder 

AS A 7 . 3 0 . 3 5 0  - A 7 -30.915 in w h i c h  the w a r d  has ?. s e p a r a t e  g u a r d i a n  ad

litem; • •

(2 ) c o n s e n t  o n  b e h a l f  of the w a r d  to a n  a b o r t i o n ,‘ste r i l i­

zation, p s y c h o s u r g e r y ,  o r  r e m o v a l  of b o d i l y  o r g a n s  e x c e p t  w h e n  n e c e s­

sary to p r e s e r v e  t h e  l i f e  or p r event s e riou s i m p a i r m e n t  of the phys- 

ical h e a l t h  of the w a r d ;

(3 ) c o n s e n t  on b e h a l f  of the w a r d  to the w i t h h o l d i n g  of

l i f e - s a v i n g  m e d i c a l  p r o c e d u r e s ; however, the g u a r d i a n  is n o t  r e t i r e d

to o p pose the c e s s a t i o n  or w i t h h o l d i n g  of l i f e - s a v i n e  m e d i c a l

pr o c e d u r e s  w h e n  t h o s e  p r o c e d u r e s  w i l l  serve o n l y  to p r o l o n g  the dying

"process and o f f e r  n o  r e a s o n a b l e  e x p e c t a t i o n  of e f f e c t i n g  a temporary 
• • •• 

or p e r m a n e n t  c u r e  o f  or r e l i e f  from the i l l n e s s  or c o n d i t i o n  b e i n g

t r e a t e d ;

(A) .consent on b e h a l f  of the w a r d  to the p e r f o r m a n c e  of an 

e x p e r i m e n t a l  m e d i c a l  p r o c e d u r e  or to p a r t i c i p a t i o n  in a m e d i c a l  e x p e r­

iment n o t  i n t e n d e d  to p r e s e r v e  the life or p r e v e n t  s e r i o u s  Impairment 

of the p h y s i c a l  h e a l t h  of the ward;

(5 ) c o n s e n t  oh b e h a l f  of the w a r d  to t e r m i n a t i o n  of the
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D ecem be r 5 ,  1903

K a t h l e e n  H a r r i n g t o n ,  A t t y .
P r o b a t e  M a s t e r  
303 K . S t r e e t  
A n c h o r a g e ,  A l a s k a  99501

D e a r  Ms. H a r r i n g t o n :

I  r e p r e s e n t  a l o c a l  L o n g  Te rm  C a re  F a c i l i t y ,  O u r L a d y  o f  C om pass io n  
C a re  C e n t e r .  C .* S o c i a l  S e r v i c e s  s t a f f  h a v e  b een  v e r y  i n v o l v e d  w i t h  
y o u r  o f f i c e s  a nd  t h e  a p p o in tm e n t  o f  G u a r d i a n s  f o r  o u r  i n c o m p e t a n t  
r e s i d e n t s .  An i s s u e  t h a t  i s  b e c o m in g  m o re  o f  a d i s c u s s i o n  p o i n t  i s  
t h a t  o f  t h e  r e l a t i o n s h i p  o f  No Code o r d e r s  a n d  t h e  G u a r d i a n .

I t  i s  my u n d e r s t a n d i n g  t h a t  s i n c e  y o u r  a p p o i n tm e n t  a s  P r o b s ^ e  M a s t e r  
y o u  h a ve  b een  a d d r e s s i n g  t h e  i s s u e  o f  No Code  i n  t h e  f o l l o w i n g  m a n n e r .  
On a c a s e  b y  c a s e  b a s i s  y o u  e v a l u a t e  t h e  n e e d ,  a n d  i f  a p p r o p r i a t e ,  
i n c l u d e  i n  t h e  la n g u a g e  o f  t h e  o r d e r  a c k n o w le d g e m e n t  t h a t  a G u a r d ia n  
c a n  n o t  w i t h h o l d  l i f e  s a v i n g  a c t i o n s .  H o w e v e r ,  i t  i s  m e n t io n e d  t h a t  
o t h e r  f a m i l y  m em bers  and  t h e  p h y s i c i a n  c a n  make s u c h  a d e c i s i o n - i n  
r e g a r d s  t o  No C ode . I t  h a s  b e e n  e x p l a i n e d  t o  me t h a t  i f  i t  i s  n o t  
m e n t i o n e d  i n  t h e  o r d e r ,  t h e  a b o v e  may n o t  b e  a s s u m e d .

c o n c l u s i o n  i s  t h a t  a t e s t  c a s e  n e e d s  t o  be  f o u n d  t o  b r i n g  i s s u e  o f  
No Code O r d e r s  and  t h e  G u a r d i a n s h i p  r o l e  t o  a c o n c l u s i o n .

O u r  f a c i l i t y  s t a f f  a r e  o f t e n  i n v o l v e d  w i t h  p h y s i c i a n s  and  f a m i l i e s  i n  
e n c o u r a g in g  t h e i r  p a r t i c i p a t i o n  i n  c h o o s in g  t h e i r  own p l a n  o f  c a r e .
T h i s  i n c l u d e s  d e c i s i o n s  a b o u t  l i f e  s a v i n g  a c t i o n s .  S om e t im e s  a d e c i s i o n  
h:.'S b een  made p r i o r  t o  G u a r d i a n s h i p  h e a r i n g s ,  o t h e r  t im e s  i t  h a s  n o t .
I  f e e l  c l a r i f i c a t i o n  o f  t h e  G u a r d ia n s  r o l e  i s  n e e d e d  t o  p r o v i d e  s t r u c t ­
u r e  t o  a l l  p a r t i e s  i n  t h e  m i d s t  o f  t h e s e  d e c i s i o n s .  S o m e t im e s  a d v o ­
c a t i n g  f o r  p a t i e n t s  b e s t  c a r e  d o e s  n o t  i n c l u d e  a d v a c a t i n g  f o r  a s p e c i f i c  
l i f e  s a v i n g  a c t i o n .  T h i s  o p t i o n  i s  n o t  a lw a y s  a l l o w e d  u n d e r  t h e  p r e s e n t  
s y s t e m .

th r o u c r .  r*snni.F DsV
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I  am m o s t  i n t e r e s t e d  i n  y o u r  i n p u t  and  r e a c t i o n s  t o  t h e  e n c lo s e d  
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r e a l r s e  t h e  d i f f i c u l t y  t h i s  i s s u e  r a i s e s  f o r  a l l  p a r t i e s  a nd  t h e  
c o m p l i c a t i o n s  l e g a l l y  a n d  m o r a l l y .

I  l o o k  f o r w a r d  t o  h e a r i n g  f r o m  y o u .

S i n c e r e l y ,

OUR LADY OF COMPASSION CARE CENTER

J u l i a  T h o r s n e s s ,  BSW 
D i r e c t o r  o f  S u p p o r t  S e r v i c e s

c c  : J c p n  N u g e n t : , A d m in  i s  e r a  n o r
L ^ 's r . r . is  D e K - . t r ,  ASHA 
L .  C h a r le n e  D o r i s ,  C o r o n e r
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BY THE HEALTH, EDUCATION AND
IN THE HOUSE ■ ' SOCIAL SERVICES COMMITTEE

CS FOR HOUSE BILL NO. 485 (HESS)

IN THE LEGISLATURE OF THE STATE OF ALASKA.

FOURTEENTH LEGISLATURE - SECOND SEI3I0N

A  BILL

For an Act entitled: "An Act relating to powers and duties of guardians."

BE IT ENACTED BY THE LEGISLATURE OF THE S1&TE OF ALASKA:

* Section 1. AS 13.26.150(e) is amended to read:

(e) A  guardian may not

( 1 ) place the ward  in a facility or institution for the 

mentally ill other than through a formal commitment proceeding under 

AS 47.30 in w h i c h  the ward has a separate guardian ad litem;

(2 ) consent on behalf of the w a r d  to an abortion, ster­

ilization, psychosurgery, or removal of bodily organs except when 

necessary to preserve the life or prevent serious impairment of the 

physical h ealth of the ward;

(3) consent on behalf of the w a r d  to the withholding of 

life-saving medical procedures; however, a guardian is not required to 

oppose the cessation or withholding of life-saving medical procedures 

wh e n  those procedures will serve only to prolong the dying process or 

offer no reasonable expectation of effecting a temporary or permanent 

cure of or relief from the illness or condition being treated; a 

guardian is not civilly liable for acts or omissions under this p a r a­

graph unless the act or omission constitutes gross negligence or 

reckless or intentional misconduct;

(4) consent on behalf of the w a r d  to the performance of an 

experimental medical procedure or to participation in medical ex­

periment not intended to preserve the life or prevent serious impair­

ment of the physical health of the ward;

-1- CSuZ 4 8 5 (HESS)



(5) consent on b e h a l f ' o f  the w a r d  to termination of the

ward's parental rights;

(6 ) prohibit the w a r d  from registering to vote or from

casting a ballot at public election;

(7) prohibit the w a r d  from applying for and obtaining a

driver's license;

(8 ) prohibit the marriage or divorce of the ward*

C S H B  4 8 5 ( H E S S ) - 2 -
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TO: House of Representatives
Health, Education and Social Services Committee
Robin Taylor, Alyce Hanley, Katie Hurley, F. Pettyjohn,D. Thompson

J. Sund, M. Gruenburg, N. Koponen
Testimony H.B. 485 
Feb. 5, 1986

My name is Rebecca Clement.

Some of you heard me speak last legislative session concerning House 
Bill 2.79, relating to Alzheimer's Disease and other bills concerning 
the elderly. My interest for such legislation comes from f-ing a 
caregiver for my Mother for nearly 10 years. Because of my Mother's 
declining abilities to take care of herself and her finances, my sis­
ter and I were appointed her joint legal guardians in October of 1983.

It was not until June of 1985 that my sister and I realized what a sig­
nificant impact the current Guardianship laws would play in our lives 
and u l t i m a t e l y  the death of our Mother on June 31, 1985.

We first learned about the current law while attending a BioEthics 
symposium at Providence Hospital. We learned that, as her legal guardians, 
we would be breaking Alaska State law if we were to withhold life saving 
medical procedures.

At this time, our Mother was in the final stages of Alzheimer's Disease. 
She was no longer able to attend the Alzheimer's Day Care. She had to 
be fed and was incontinent. We had decided to care for her as long as 
possible in her own home.

It wasn't but a few days after the symposium that I received a call 
from our Mother's live-in nurse - "Martha wasn't able to walk, she 
didn't appear to be aware of anything and was in somewhat of a stupor."

I phoned her physician. Mother was admitted to Providence for tests 
and o b se rvation in order to determine if there was anything except 
Alzheimer's Disease causing the rapid decline in her condition.

Because M other was being poked and proded during the testing, she became 
a little more alert. She had lost her a b ility to swallow food. She 
had no idea what to do wi th anything put in her mouth. However, she 
did let us know that she wanted nothing to do with the catheter the 
hospital insisted on using. She tried several times to pull it out.
Then the nurse came with the "hand cuffs" or what they call "wrist 
restraints". I told the nurse to take them away and for six hours, I 
held my Mother's hands. That six hours gave me plenty of time to de 
cide that "Law or no Law, come hell, high water and possibly jail" • 
there would be no more tubes £vr my Mother. About 10 p.m. that even­
ing, the nurse came in with the N.G. feeding tube and looked at me very 
strangely w h e n  I asked her to please take it away until I called the 
Doctor. By 11:30 that same evening, I had borrowed a hospital bed from 
OLOC. I went home with Mother.

My Mother had lived many years in confusi m .  She did not deserve to 
be more confused and confined by the "Wonders of Medical Science" just 
to keep her alive. It would have only prolonged what was a natural 
process of this terminal disease. The current law put family members 
who become legal guardians in extremely precarious positions. I fully 
support this amendment and thank Representatives Sund and Gruenberg for



their efforts to relieve families from the anxiety of making a decision 
for a dying person they love. No one knows until they experience the 
dying process with someone, how it will go. I might have felt less 
afraid if I could have had the support of a hospital staff or nursing 
home where they could have said, "What is hap pening now is normal and 
this will happen next." I would have felt better with this kind of e x­
pertise. But because of the current law, I had to rely on the Books 
on Death and Dying, information from Hospice , and the many phone 
calls from people who said, "Yes, Becky, you are doing the right things 
for your Mother." My Mother died with d i gnity and in a very natural 
w a y .

In closing, I'd just like to ask - would you have done the same thing?

( L S ^ y y y J L ^ J —

Rebecca Clement 
10045 Good News Circle 
Anchorage, Ak. 99502

907-344-6706



POSIT ION PAP. '  
B i l l  No . ~HB4S .

The O f f i c e  o f  P u b l i c  A d v o c a c y  i n  t h e  D e p a r tm e n t  o f  A d m i n i s t r a t i o n  
p e r f o r m s  t h e  d u t i e s  o f  t h e  P u b l i c  G u a r d ia n  u n d e r  A .S .  1 3 . 2 6 . 3 6 0 -  
1 3 . 2 6 . 4 1 0 .  G u a r d ia n s  p r o v i d e  i n f o r m e d  m e d i c a l  c o n s e n t s  f o r  
i n c a p a c i t a t e d  p e r s o n s  (w a rd s )  d i r e c t l y  im p a c t i n g  t h e  w a r d ' s  
h e a l t h  and  s a f e t y  a / ^ o r d i n g  t o  A .S .  1 3 . 2 6 . 1 5 0 ( c ) ( 5 )  e x c e p t  as 
l i m i t e d  b y  (*e) o f  t f  i s  s e c t i o n .

PRESENT STATUTE :

A .S .  1 3 . 2 5 .  1 5 0 (e )  "A  g u a r d i a n  may r . c t . . . ( d )  c o n s e n t  on  b e h a l f  o f  
t h e  w a rd  t o  t h e  w i t h h o l d i n g  o f  l i f e - s a v i n g  m e d i c a l  p r o c e d u r e s . "

PROPOSED AMENDMENT:

A .S .  1 3 . 2 5 . 1 5 0 ( e )  "A  g u a r d i a n  may n o t . . . (3 ) c o n s e n t  on b e h a l f  o f  
t h e  w a rd  t o  t h e  w i t h h o l d i n g  o f  l i f e - s a v i n g  m e d i c a l  p r o c e d u r e s ;  
h o w e v e r ,  t h e  g u a r d i a n  i s  n o t  r e q u i r e d  t o  o p p o se  t h e  c e s s a t i o n  o r  
w i t h h o l d i n g  o f  l i f e - s a v i n g  m e d i c a l  p r o c e d u r e s  when t h o s e  
p r o c e d u r e s  w i l l  s e r v e  o n l y  t o  p r o l o n g  t h e  d y i n g  p r o c e s s  a nd  o f f e r  
n ) r e a s o n a b le  e x p e c t a t i o n  o f  e f f e c t i n g  a t e m p o r a r y  o r  p e rm a n e n t  
c u r e  o f  o r  r e l i e f  f r o m  t h e  i l l n e s s  o r  c o n d i t i o n  b e i n g  t r e a t e d ; " .

RATIONALE:

The  c u r r e n t  la w  c o u l d  be i n t e r p r e t e d  as  r e q u i  ; i n g  t h e  g u a r d i a n  t o  
i n s i s t  upon  t h e  c o n t i n u a t i o n  o f  " l i f e - s a v i n g  m e d i c a l  p r o c e d u r e s "  
r e g a r d l e s s  o f  t h e  v a l u e s  su ch  p r o c e d u r e s  n i g h t  o f f e r  t h e  p a t i e n t  
m  te rm s  o f  b e n e f i t s  r e c e i v e d .  The  q u e s t i o n  w h i c h  n e e d s  t o  be 
c o n s i d e r e d  i s  w h e t h e r  t h e  p r o c e d u r e  o f f e r s  r e l i e f  o r  c u r e ,  v e r s u s  
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PROBLEM. AREAS IN  THE PRESENT STATUTE:
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l a r m f u l  p r o c e d u r e s  c o u l d  n o t  be w i t h d r a w n .  A f u r t h e r  p o s s i b l e  
• f f e c t  m ig h t  b e  t h a t  a d i f f e r e n t  s t a n d a r d  o f  c a r e  w o u ld  be use r 
o r  w a rd s  t h a n  t o r  o t h e r  p a t i e n t s .  A l s o  t h o s e  w i t h  g u a r d i a r  
i g h t  be e i t h e r  o v e r t r e a t e d  s i n c e  t h e  t r e a t m e n t  c o u l d  n o t  
to p p e d  o r  u n d e r t r e a t e d  b e c a u s e  t h e  t r e a t m e n t  was n o t  b e gun  1*
: co  . i ld  n o t  be  w i t h d r a w n .
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(2 )  t h e  m e a n in g  o f  " l i f e - s a v i n g  m e d i c a l  p r o c e d u r e s "  i s  n o t  c l e a r  
n o r  *? i t  d e f i n e d .  An a t t e m p t  t o  d e f i n e  t h e  p h r a s e  d e f i e s  t h e  
e n u m e r a t i o n  p r o c e s s ,  as d o e s  a l i s t  o f  t h e  e x c e p t i o n s .  M o r e o v e r ,  
s u c h  a t a s k  b o r d e r s  on  t h e  im p o s s i b l e  b e c a u s e  o f  t h e  n a t u r e  o f  
t h e  w o r d s .  The p h r a s e  f o c u s e s  on  " p r o c e d u r e s "  i n s t e a d  o f  t h  
" r e l a t i o n s h i p "  o f  t h e  t r e a t m e n t  t o  t h e  w a rd  i n  t e rm s  o f  t h e  
b e n e f i t s  r e c e i v  K .G . ,  c h e m o th e ra p y  o r  a r e s p i r a t o r  i s  
i i r e - s a v i n g  i f  i t  i s  h e l p f u l  i n  t h e  r e s t o r a t i o n  o f  h e a l t h  o f  t h e  
w a r d ,  b u t  i t  w o u ld  be c o u n t e r i n d i c a t e d  i f  i t  s im p l y  p r o l o n g e d  t h e  
d y i n g  p r o c e s s .

(3 )  An a t t e m p t  t o  s o lv e  t h ' f s e  p r o b le m s  b y  h a v in g  t h e  h e a l t h  c a r e  
p r o v i d e r  a c t  i n d e p e n d e n t l y  o f  t h e  g u a r d i a n  w o u ld  d e f e a t  t n e  
p u r p o  : o f  g u a r d i a n s h i p .  F u r t h e r ,  s u c h  a c t i o n s  b y  t h e  h e a l t h  
c a r e  p r o v i d e r  w o u ld  be d e s t r u c t i v e  o f  t h e  i n f o r m e d  c o n s e n t  
p r o c e s s .

(4 ) The  s t a t u t e  can  c r e a t e  d i f f i c u l t i e s  i n  t h e  d e c i s i o n - m a k i n g  
p r o c e s s  f o r  t h e  g u a r d i a n ,  w a r d ,  p h y s i c i a n . , h e a l t h  c a r e  
i n s t i t u t i o n  and  i t s  p e r s o n n e l ,  and  o t h e r  h e a l t h  c a r e  p r o v i d e r s .  
I n  a d d i t i o n ,  i t  v.’o u l d  o f t e n  c o n f l i c t  w i t h  t h e  p h i l o s o p h y  o f  
m e d i c a l  e t h i c s .

SUPPORT/HB48b:

(1 ) The amendment m o re  c l e a r l y  d e l i n e a t e s  t h e  d i f f e r e n t  t y p e s  
o f  m e d i c a l / n u r s i n g  c a r e  i n v o l v e d ,  t h u s  a l l o w i n g  t h e  g u a r . ' i a n  t o  
c a r r y  o u t  m o re  a d e q u a t e l y  h i s / h e r  r e s p o n s i b i l i t i e s  t o w a r d  t h e  
w a r d .

(2 )  The  amendment a l l o w s  t h e  g u a r d i a n  t o  n o t  o p p o s e  t h e  
c e s s a t i o n  o r  w i t h h o l d i n g  o f  l i f e - s a v i n g  m e d i c a l  p r o c e d u r e s  w he re  
t h e y  a r e  c l e a r l y  i n e f f e c t i v e  a nd  n o t  b e n e f i c i a l  t o  t h e  w a r d  f r o m  
t h e  p e r s p e c t i v e  o f  t h e  w a r d .

(3 ) The amendment f a c i l i t a t e s  and  k e e p s  o pen  t h e  c o m m u n ic a t io n  
p r o c e s s  and d i a l o g u e  among t h e  g u a r d i a n  and  h e a l t h  c a r e  p r o v i d e r s  
a t  a l l  t im e s .

(4 ) T h e re  a r e  no f o r e s e e n  c o s t s  t o  t h e  OPA w i t h  p a s s a g e  o f  HB485.

4. iv̂  f L U U llU  AUVUU
O f f i c e  o f  P u b l i c  A d vo ca c [ /

D a te

C o m m is s io n e r  F . le a n o r  Andrew ’ s 
D e p a r tm e n t  o f  A d m i n i s t r a t i o n

D a te
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D E P A R T M E N T  O F  L A W

C R IM IN A L D IV IS IO N /T H IR D  JU D IC IA L  D IS TR IC T  

OFFICE OF THE D IS T R IC T  A T T O R N E Y

De c em ber 17, 1985

REPLY TO
r G  103; WEST 4m A VENUE. SUITE 5 20 

ANCHORAGE. ALASKA 99501 
PHONE. 1907) 277-8622

□  DRAWER 1180
KEN A!. ALASKA 99611 
PHONE. (907) 283-3131

□  326 CENTER A VE. 2ND FLOOR 
KODIAK. ALASKA 99615 
PHONE (907 )486-57*4

□  PO  BOX 1070 
PALMER. ALASKA 99645 
PHONE (907) 745-5027

□  PO  BOX 671
VALDEZ. ALASKA 99686 
PHONE (907) 835- 2462

BILL SHEFFIELD, GOVERNOR

Mr. John Reese, Co-Chair 
Volunte r Guard ian ad litem P r o g r a m  
A lask a Bar Association 
P.O. Box 100279 
Anchorage, Alaska 99511

Dear Mr. Reese:

I endorse the p r o posal . to ‘establish a v o l u n t e e r  
g u a rdiam ad litem program. I am the p r o s e c u t o r  who handles most 
of the child sexual abuse cases in Anchor-a-ge-ahd have done so for 
the last three years.

Sexually abused c h i ld ren need an effective advocate to 
prevent damage to them f r o m  their involvment w i t h  the criminal
justice system. In the p a s t  our prosecutors were able to spend
m u c h  more time with victims  to help ease their way through ’he 
system. Due to budget cuts and the inc reasing number of these 
cases w" can no longer p r o v i d e  these services.

I believe a v o l u n t e e r  guardian ad litem would b e  very 
useful in child sexual a buse cases to fill the gap caused b y  our 
lack of resources. A d v o c a t i n g  for the child's best i nterest
takes a lot of time. I see no n e e d  for that advocate to be an
attorney. In fact, there is an advantage to the guardian b e i n g  
outside the system because the guardia n can encourage the s y s t e m  
better to act in the b e s t  interest of the child. Lucy B e r l i n e r  
of the H a r b o r v i e w  Sexual A s s a u l t  Center in Seattle, w h o  is a 
n a t i o n a l l y  known, expert on child sexual abuse, endorses this 
concept of each sexually abused child having a non attor n e y  
advocate like the ones p r c p o s e d  in the volunteer ad litem 
program.

Very truly y o u r s ,

H AROL ^ M. BROWN
A T T O R N E Y  GENERAL

V I C T O R  C. K R U M M
DI S TR ICT ATTORNEY

E l i z abeth H. Sheley /
A s s i stant  District Attorney 

EHSibch /
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As w i t h  a n y  s m a l l  a g e n c y  i t  i , i m p o r t a n t  t o  m a x i m i z e  t h e .  u^e- p ^ t - v o l u n t e e r s  . '
I t  s o u n d s  l i k e  y o u r  p r o g r a m  w i l l  p r o v i d e  s e r v i c e s  t o  c l i e n t s  w h o - . c o u l d  o t h e r w i s e ' - ;  
h a v e  b e e n  l e f t  u n s e r v e d ,  a n d  t h e s e  s e r v i c e s  w i l l  b e  p r o v i d e d - a t  a' l o w  c o s t .  
C h i l d r e n  who a r e  v i c t i m s  o f  s e x u a l  l u a l t  a r e  u n f o r t u n a t e l y  o f t e n : r e v i c t i r a i z e d ' 
b y  t h e  l e n g t h ; ' o f  a n d  c o m p l e x i t i e s  i n  t h e  c o u r t  p r o c e s s .  F u r t h e r ,  c h i l d r e n , m a y  
n o t  h a v e  t h e  k i n d  o f  s u p p o r t  t h e y  d e s e r v e  t o  r e c e i v e  f r o m  t h e i r  p a r e n t s . : -  I n - ; 
t h e  i n t e r e s t  o f  s e r v i n g  a n d  p r o t e c t i n g  t h e  i n t e r e s t s  o f  c h i l d r e n ,  a - p r o g r a m  s u c h  
a s  y o u r s  s h o u l d  p r o v i d e  a  k i n d  o f  a d v o c a c y  t h a t  i s  t h e  r i g h t  of., a n y . ; v i c t i m .

P l e s e  f e e l  f r e e  t o  c o n t a c t  me a t  STAR i f  we c a n  b e  o f  a s s i s t a n c e .  •

Ann W. S t o c k m a n ,  MSW 
D i r e c t o r  o&  C r i s i s  S e r v i c e s

A W S / s j j

STANDING TOGETHER AGAINST RAPE 
PO BOX 103366 ANCHORAGE, ALASKA 99510

*.WnltM,Wty Afl«ncy
-■'Vro
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THIRD JUD IC IAL DISTRICT
303 K STREET

ANCHORAGE, ALASKA 99501 
W IL L IA M  D . H IT C H C O C K  ,  ,  „  ,

M a s te r ,T r ia l  c o u r t s  D e c ember 19, 1985

John Reese, Co-Chairman 
Volunteer Guardian  ad L i t e m  P r o gram 
211 H Street
Anchorage, A l a s k a  99501 

Dear Mr. Reese,

I am writing this letter in support of the efforts being m a d e  
to establish a full-time v o l u n t e e r  guardian ad litem p r o g r a m  
wi t h i n  the O ffice of Public Advocacy. As C hildren's Court M a ster 
here in Anchora ge for the past seven years, I have seen fi rsthand 
the im'ortant role which the g u a r d i a n  ad litem plays in children's 
proce'i; ings. Case investigation and assessment are the m o s t  i m­
ports ,r: and often the most time consuming aspects of this job. Un- 
fortura.'ely, the resources of the state w i t h i n  any agency are often 
strained to the m a ximum  just dealing with the voluminous caseloads. 
This is where volunteers can play a vital role in being able to 
devote the time needed to complete impartial investigations and 
more adequately represent the best interests of the children.

As a membe r of the National Council of Juvenile and Family Court 
Judges, I have attended various national conferences at w h i c h  p r e­
sentations have been made by volunteer programs in other states.
It is m y  impression that these programs have been extremely s u c­
cessful and have ov erwhelmingly won the support of the b e n c h  and 
the bar. I think it is p a r t i c u l a r l y  u nfortun ate that we here in 
Alaska  have not done more to tap the resources of our communities 
and achieve n o r e  citizen involvem ent in areas such as child w e l­
fare. A  p r ogram such as this one woul d do just that, and from a 
cost efficient standpoint w o u l d  mater;'■’lly save the expense of 
adding more paid staff and attorneys to p u blic agencies.



It is also my distinct impression that no program outside that; 
has been successful has been able to do so without competent 
administration. Recruitment, training and quality control m o n­
itoring of volunteers is an absolute prerequisite to sucess. 
Therefore, I urge the legislature to pass enabling legislation 
w h i c h  wou ld provide funds to secure an administrator for this 
program so'that it m a y  benefit not only An chorage but eventually 
become a statewide program.

Sincerely,

fo) b- v(hX X _
W i l l i a m  D. Hitchcock
Master, Children's Court

WDH/ss



BILL SHEFFIELD, GOVERNOR

D E P T .  O F  H E A L T H  A N D  S O C I A L  S E R V I C E S

DIVISION OF MENTAL HEALTH & DEVELOPMENTAL DISABILITIES 2900 PROVIDENCE A VENUEALASKA PSYCHIATRIC INSTITUTE ANCHORAGE. ALASKA 99508-4677

(907) 561-1633

December 20, 1985

John Reese, Co-Chairman 
V o lu n te e r  Guardian Ad L i t a n  Program 
A laska  Bar A s so c ia t io n  
Fam ily  Law S ec t io n  
P.O. Box 100279 
Anchorage, A laska  99510

Dear Mr. Reese:

D r. Bruce L iv in g s to n e ,  o u r A c t in g  M ed ica l D i r e c to r ,  and I  have rev iewed 
you r l e t t e r  o f  December 3, 1985.

We would bo th  endorse th e  c r e a t io n  o f  a V o lun tee r  Guardian Ad L item  P ro­
gram i n  th e  canmun ity . We would see them as be ing  persons who would 
be most u s e fu l  t o  ou r p a t ie n t s .  P lease f e e l  f r e e  to  c o n ta c t  us i f  we 
can i n  any way h e lp  t r a i n  you r v o lu n te e rs .

We lo o k  fo rwa rd  t o  w o rk ing  w i t h  you when t h i s  new program i s  a v a i la b le .

S in c e re ly ,

Ve ron ica  Duke, ACSW
C h ie f ,  C l i n i c a l  S o c ia l  Work Se rv ices

VD/eb EB4 1781

d . 12/20/85 
t .  12/20/85
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P U B L I C  D E F E N D E R  A G E N C Y
900 W .5TH AVENUE 
SU ITE  200
A N CH O RA G E , ALASKA 99501 
PHONE: (907) 279-7541

M E M O R A N D U M

DATE:

TO:

FROM:

December 20, 1985

J o h n  R ee se , C o - C h a i r
V o l u n t e e r  G u a r d ia n  ad  l i t e m  P ro g ra m

J a y  M c C a r th y
O f f i c e  o f  P u b l i c  A d v o c a c y

t )a n a  Face  
P u b l i c  D e fe n d e r

- - W

/ $ ■ -  vi
fa s  A

r~ <>, ,

I  am w r i t i n g  t o  add  my s u p p o r t  f o r  p r o p o s e d  l e g i s l a t i o n  e s t a b l i s h ­
i n g  a v o l u n t e e r  g u a r d i a n  ad  l i t e r n ^ p r o g r a m  w i t h i n  t h e  O f f i c e  o f  
P u b l i c  A d v o c a c y .  T h i s  p r o g r a m  w o u ld  s a v e  money f o r  t h e  S t a t e  o f  
A la s k a  b y  a v o i d i n g  t h e  n e c e s s i t y  o f  a d d in g  g u a r d i a n  ad l i t e m  
p o s i t i o n s  t o  m ee t r i s i n g  c a s e l o a d s .  C a r e f u l  r e c r u i t m e n t  and  
t r a i n i n g  o f  q u a l i f i e d  c o m m u n i ty  v o l u n t e e r s  s h o u ld  i n c r e a s e  t h e  
l e v e l  o f  s e r v i c e  t o  c h i l d r e n  n e e d in g  g u a r d i a n s  ad l i t e m  t o  
r e p r e s e n t  t h e i r  b e s t  i n t e r e s t s .

I  f u l l y  s u p p o r t  e s t a b l i s h m e n t  o f  a v o l u n t e e r  g u a r d i a n  ad l i t e m  
p ro g ra m  w i t h i n  t h e  O f f i c e  o f  P u b l i c  A d v o c a c y .  P le a s e  l e t  me 
know i f  t h e r e  i s  a n y t h i n g  I  c a n  do  t o  a i d  p a s s a g e  o f  e n a b l i n g  
l e g i s l a t i o n  f o r  s u c h  a p r o g r a m .



Human Relations Center Phillip Kaufman, M.S. 
Pamelp Kirk, M.S.

421 E. 45th, Suite 1 

Anchorage, Alaska 99503-7348 

(907) 562-6677
Dr. Patricia C. Patrick, M .D. 
Child Psychiatric Consultant
Dr. Jim Harper, Ph.D. 
Psychological Consultant

D e c e m b e r  2 3 ,  19 85

Dr. Janet Lindeman, Ph.D. 
Psychological Consultant

R e :  L e t t e r  o f  S u p p o r t

G . A . L .  P r o g r a m  
F a m i l y  A l a s k a  B a r  A s s o c i a t i o n  
F a m i l y  Law S e c t i o n  
P . O .  Box 1 0 0 2 7 9  
A n c h o r a g e ,  A l a s k a  9 9 5 1 0

J o h n  R e e s e
C o - c h a i r  o r  t h e  V o l u n t e e r

D e a r  M r .  R e e s e :

I n  r e s p o n s e  t o  y o u r  l e t t e r  o f  D e c e m b e r  3 ,  1 9 8 5 ,  a s k i n g  f o r  l e t t e r s  
o f  s u p p o r t  f o r  t h e  O f f i c e  o f  P u b l i c  A d v o c a c y  a n d  t h e  G . A . L .  P r o g r a m ,  t h e  
Human R e l a t i o n s  C e n t e r  i s  v e r y  much i n  s u p p o r t  o f  t h e  O f f i c e  o f  P u b l i c  
A d v o c a c y .  S i n c e  m o s t  o f  t h e  c a s e s  we w o r k  w i t h  h a v e  t o  do  w i t h  c h i l d  
s e x u a l  a b u s e ,  i t  i s  e x t r e m e l y  i m p o r t a n t  t h a t  o u r  c h i l d  c l i e n t s  h a v e  a  
s t r o n g  G . A . L .  t o  p r o t e c t  t h e i r  i n t e r e s t s  i n  t h e s e  d i f f i c u l t  s i t u a t i o n s .  
We w o u l d  b e  s u p p o r t i v e  o f  a n y  l e g i s l a t i o n  t h a t  w o u l d  g u a r a n t e e  m o r e  
f u n d i n g  f o r  t h e  O f f i c e  o f  P u b l i c  A d v o c a c y  s o  t h a t  m o r e  G . A . L . ' s  c o u l d  
be  h i r e d .  I t  i s  o b v i o u s  t h a t  t h e  g u a r d i a n s  a r e  s o  o v e r w o r k e d  a t  t h e  
p r e s e n t  t i m e  t h a t  t h e y  a i e  h a v i n g  d i f f i c u l t y  p r o v i d i n g  h i g h  q u a l i t y  
s e r v i c e s  t o  t h e  c h i l d r e n .

We a l s o  w o r k  w i t h  a  n u m b e r  o f  c a s e s  w h e r e  c h i l d r e n  h a v e  r e p o r t e d  
t h a t  t h e y  h a v e  b e e n  s e x u a l l y  a b u s e d  b y  a  p a r e n t  d u r i n g  v i s i t a t i o n .
T h e s e  c a s e s  o f t e n  r e s u l t  i n  c u s t o d y  a n d  v i s i t a t i o n  b a t t l e s  w h i c h  a r e  
c o m p l i c a t e d  b y  t h e  c h i l d  s e x u a l  a b u s e  a l l e g a t i o n s .  I n  s u c h  c a s e s  i t  
i s  i m p o r t a n t  f o r  t h e  s a f e t y  o f  t h e  c h i l d r e n  t h a t  s u p e r v i s e d  v i s i t a t i o n  
b e  p r o v i d e d .  D . F . Y . S .  i s  n o t  a b l e ,  d u e  t o  t h e  t i m e  a n d  c a s e  l o a d  c o n ­
s t r i c t i o n s ,  t o  p r o v i d e  s u c h  s u p e r v i s i o n  f o r  t h e s e  c h i l d r e n .  I f  t h e  
v o l u n t e e r  G . A . L .  P r o g r a m  c o u l d  b e  e x p a n d e d  a n d  s u p p o r t e d ,  t h e n  t h e s e  
v o l u n t e e r s  c o u l d  p r o v i d e  some o f  t h e  s u p e r v i s i o n  t h a t  w a s  n e c e s s a r y  i n  
o u r  c u s t o d y  c a s e s .  S u c h  s u p e r v i s e d  v i s i t a t i o n  i s  a l s o  o f t e n  n e c e s s a r y  
i n  o u r  c h i l d  s e x u a l  a b u s e  c a s e s  s o  t h a t  t h e  c h i l d r e n  may m a i n t a i n  a  
r e l a t i o n s h i p  w i t h  t h e  p e r p e t r a t o r  y e t  r e m a i n  s a f e .

I n  some c h i l d  s e x u a l  a b u s e  c a s e s ,  we h a v e  m o t h e r s  who a r c  n o t  
s u p p o r t i v e  o f  t h e i r  c h i l d r e n  a n d  t h e r e f o r e ,  t h e  c h i l d r e n  c a n  n o t  b e  l e f t  
a l o n e  i n  v i s i t a t i o n  w i t h  a  n o n - o f f e n d i n g ,  n o n - s u p p o r t i v e  p a r e n t .  T h e s e  
a r e  a n o t h e r  s e t  o f  c a s e s  w h e r e  t h e  G . A . L . ' s  c o u l d  p r o v i d e  much n e e a ^ d  
s u p e r v i s i o n  s o  t h a t  t h e  c h i l d r e n  m a i n t a i n  t h e i r  m o t h e r / c h i l d  b o n d  w i ' ±  
t h e s e  n o n - s u p p o r t i v e  m o t h e r s .



J o h n  R e e s e  
D e c e m b e r  2 3 ,  1 9 8 5  
P a g e  2

We w o u l d  g i v e  o u r  s u p p o r t  t o  a n y  l e g i s l a t i o n  t h a t  w o u l d :  1)  i n c r e a s e
• t h e  n u m b e r  o f  G . A . L . ' s  a t  t h e  O f f i c e  o f  P u b l i c  A d v o c a c y ,  2) p r o v i d e  f o r  
f u n d i n g  t o  i n c r e a s e  t h e  v o l u n t e e r  G . A . L .  P r o g r a m ,  a n d  3) p r o v i d e  f u n d i n g  
s o  t h a t  t h e  v o l u n t e e r  G . A . L . ' s  c o u l d  b e  t r a i n e d  t o  p r o v i d e  c o m p l e t e  a n d  s a f e  
s u p e r v i s i o n  t o  c h i l d r e n .

We h i g h l y  s u p p o r t  t h e  O f f i c e  o f  P u b l i c  A d v o c a c y  a n d  t h e  v o l u n t e e r  G . A . L .  
P r o g r a m .  I f .  we c a n  b e  o f  f u r t h e r  s e r v i c e  p r o v i d i n g  s u p p o r t ,  p l e a s e  d o  n o t  
h e s i t a t e  t o  c o n t a c t  t h i s  o f f i c e .

R e s p e c t f u l l y  s u b m i t t e d ,

P a m e l a  K i r k ,  M . S .

P h i l  K a u f m a n ,  M . S .

P K :  I n

c c :  J a y  M c C a r t h y



A laska Bar
A S S O C I A T I O N

lJAN 1 0 1986

Decem be r 1 6 , 1985

John  R e e s e ,  C o -C h a i r
V o l u n t e e r  G u a r d ia n  ad  l i t e m  P ro g ra m
A la s k a  B a r  A s s o c i a t i o n
P . 0 .  Box 100279
A n c h o r a g e ,  AK 99510

D ea r M r. R ee se :

I  am w r i t i n g  i n  s u p p o r t  o f  t h e  c o m m i t t e e ' s  e f f o r t s  t o  
d e v e lo p  a v o l u n t e e r  g u a r d i a n  ad l i t e m  p r o g r a m .

Such a p r o g r a m  w o u ld  p r o v i d e  much needed  r e p r e s e n t a t i o n  f o r  
c h i l d r e n  i n  o u r  c o m m u n i t y .  The u t i l i z a t i o n  o f  t r a i n e d  
v o l u n t e e r s  w i l l  make i t  p o s s i b l e  t o  a d e q u a t e l y  r e p r e s e n t  
c h i l d r e n  w i t h o u t  s u b s t a n t i a l l y  i n c r e a s e d  s t a t e  f u n d i n g .

I  e n d o r s e  t h e  e n a b l i n g  l e g i s l a t i o n  w h ic h  w o u ld  e s t a b l i s h  a 
v o l u n t e e r  g u a r d i a n  ad l i t e m  p ro g ra m  w i t h i n  t h e  O f f i c e  o f  P u b l i c  
A d v o c a c y .

S i n c e r e l y ,

D e b o ra h  O 'R egan  
E x e c u t i v e  D i r e c t o r

vu

P.O. Box 100279, Anchorage, Alaska 99510 • 907-272-7469



A l a s k a  B a p t i s t  

F a m i l y  S e r v i c e s

1600 O'Malley Rd. • Anchorage, Ak. 99516 • Phone (907) 349-2222

D e c e m b e r  5 ,  1985

J o h n  R e e s e ,  C o - C h a i r  
V o l u n t e e r  G u a r d i a n  a d  l i t e m  P r o g r a m  
AK BAR ASSOCIATION 
P C Box 1 0 0 2 7 9  
C i t y  9 9 5 1 0

D e a r  Mr .  R e e s e :

T h a n k  y o u  f o r  y o u r  r e c e n c  l e t t e r  r e  t h e  d e v e l o p m e n t  o f  a  V o l u n t e e r  
G u a r d i a n  a d  l i t e m  p r o g r a m  h e r e  i n  A l a s k a .

I t  h a s  b e e n  my e x p e r i e n c e  o v e r  t h e s e  p a s t  25 y e a r s  i n  c h i l d  c a r e  w o r k
t h a t  b e t t e r  t h i n g s  h a p p e n e d  t o  y o u t h  who h a d  a  g u a r d i a n  a d  l i t e m
w o r k i n g  i n  t h e i r  b e h a l f .  I  know t h e  f i n a n c i a l  c o s t  o f  s u c h  a  p r o g r a m
f o r  e v e r y  c h i l d  w o u l d  b e  s t a g g e r i n g  a n d  s o  I  t h i n k  a  v o l u n t e e r  
p r o g r a m  t h a t  u t i l i z e d  w e l l  c h o s e n  a n d  t r a i n e d  c i t i z e n s  h a s  g r e a t  
p o t e n t i a l .

I  h e a r t i l y  e n d o r s e  t h e  d e v e l o p m e n t  o f  e n a b l i n g  l e g i s l a t i o n  t o  b e g i n  
s u c h  a  p r o g r a m .

Loving Children and Families In The Spirit of Jesus Christ



c,:e i s

THE CENTER FOR CHILDREN AND PARENTS
D e c e m b e r  1 3 ,  1 9 8 5

J o h n  R e e s e ,  C o - C h a i r
V o l u n t e e r  G u a r d i a n  a d  l i t e m  P r o g r a m
A l a s k a  B a r  A s s o c i a t i o n

P . O .  B o x  1 0 0 2 7 9
A n c h o r a g e ,  A l a s k a  9 9 5 1 0

v
i 9 f a 5

r . - u w i  v u D
Alaska Bar

D e a r  M r .  R e e s e :

I a m p l e a s e d  t o  s u b m i t  a  l e t t e r  o f  s u p p o r t  f o r  y o u r  e f f o r t s  
t o  e s t a b l i s h  a  v o l u n t e e r  g u a r d i a n  a d  l i t e m  p r o g r a m .  S u c h  
a  s e r v i c e  w i l l  p r o v i d e  a  n e e d e d  a d j u n c t  t o  e x i s t i n g  g u a r d i a n  

a d  l i t e m  s e r v i c e s .

T h e  u s e  o f  c a r e f u l l y  s e l e c t e d  a n d  w e l l  t r a i n e d  v o l u n t e e r s  
i n  c h i l d  w e l f a r e  m a t t e r s  h a s  p r o v e n  t o  b e  v e r y  e f f e c t i v e .
T h e  C o u r t  A p p o i n t e d  S p e c i a l  A d v o c a t e  P r o g r a m  ( C A S A )  i s  
w e l l  r e s p e c t e d  i n  c o m m u n i t i e s  i n  t h e  l o w e r  f o r t y - e i g h t .
T h e  c o n t i n u e d  i n c r e a s e  o f  c h i l d  a b u s e  c a s e s  a n d  t h e  n u m b e r  
o f  d i v o r c e s  i n  t h e  A n c h o r a g e  a r e a  a r e  i m p a c t i n g  t h e  c o u r t  
s y s t e m  a s  w e l l  as .  i n v e s t i g a t i o n  a n d  r e h a b i l i t a t i o n  r e s o u r c e s .  
A t  a  t i m e  w h e n  f i n a n c i a l  r e s o u r c e s  a r e  d e c l i n i n g  w e  m u s t  
f i n d  r e s p o n s i b l e ,  y e t  c r e a t i v e  w a y s  t o  s e r v e  f a m i l i e s  
i n  n e e d .  T h e  v o l u n t e e r  g u a r d i a n  a d  l i t e m  i s ,  i n d e e d ,  a 
r e s p o n s i b l e  s o l u t i o n  t o  t h e  p r o b l e m  o f  t h e  i n c r e a s e d  n u m b e r  
o f  c h i l d r e n  r e q u i r i n g  r e p r e s e n t a t i o n .

I w i s h  y o u  w e l l  i n  t h e  d e v e l o p m e n t  o f  t h e  v o l u n t e e r  g u a r d i a n  
a d  l i t e m  p r o g r a m .  1 a m h a p p y  t o  s u p p o r t  y o u r  e f f o r t s  a n d  
t h e  e n a b l i n g  l e g i s l a t i o n  w h i c h  w i l l  a l l o w  y o u  t o  p r o c e e d .

S i n c e r e l y ,

M . S . W .
E x e c u t i v e  D i r e c t o r

M A / w s t

Southcentral Alaska Chapter -

!m S % aiL  808 E STREET, SUITE 200, ANCHORAGE, ALASKA 99501 (907)276-4994
Programs of the Anchorage Child Abuse Board, Inc.
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, A l a s k a  ( H o u r !  p o s t e r n

j S i a t e  of A l a s k a

ARTHUR H. SNOWOEN II
ADMINISTRATIVE DIRECTOR

303 "K" STREET  
A N CH O RA G E . ALASKA  

99501 (907) 274-

J a n u a r y  2 9 ,  1986

R e p .  N i i l o  K o p o n e n  
R e p .  M a x  G r u e n b e r g ,  C o - C h a i r m a n  
H o u s e  H e a l t h  E d u c a t i o n  a n d  

S o c i a l  S e r v i c e s  C o m m i t t e e  
P .  0 .  B o x  V 
J u n e a u  AK  9 9 8 1 1

D e a r  R e p r e s e n t a t i v e s  K o p o n e n  a n d  G r u e n b e r g :

I am w r i t i n g  t o  e x p r e s s  s u p p o r t  b y  t h e  A l a s k a  C o u r t  S y s t e m  f o r  t h o s e  
p r o v i s i o n s  o f  HB 4 7 4  w h i c h  w o u l d  p e r m i t  t h e  O f f i c e  o f  P u b l i c  A d v o c a c y  t o  
d e v e l o p  a n d  c o o r d i n a t e  a  v o l u n t e e r  g u a r d i a n  a d  l i t e m  p r o g r a m .

I n f o r m a t i o n  f r o m  o t h e r  s t a t e s  i n  w h i c h  s i m i l a r  p r o g r a m s  h a v e  b e e n  e s t a b l i s h e d  
i n d i c a t e s  t h a t  p r o g r a m s  o f  t h i s  n a t u r e  i m p r o v e  t h e  q u a l i t y  o f  g u a r d i a n  a d  
l i t e m  s e r v i c e s  a n d  a l s o  h e l p  c o n t a i n  c o s t s .

I f  y o u  h a v e  a n y  q u e s t i o n s  r e g a r d i n g  t h e  c o u r t ' s ,  p o s i t i o n ,  p l e a s e  c o n t a c t  
e i t h e r  me  o r  my s t a f f  c o u n s e l  K a r l a  F o r s y t h e .

A r t h u r  H .  S n o w d e n ,  I I  
A d m i n i s t r a t i v e  D i r e c t o r

K F / k l

c c :  K a r l a  F o r s y t h e
B r a n t  M c G e e  
J o h n  R e e s e



Court 'Appointed Special Advocate Association
909 N.E. 43xd, Suite. 202; SeaX.tte, W a & h i n g t c n  9 5 / 0 5  ( 2 0 6 )  5 4 7 -  7 0 5 9

J a n u a r y  3 0 ,  1986

Mr.  P h i l i p  J .  M c C a r t h y ,  J r .  
O f f i c e  o f  P u b l i c  A d v o c a c y  
9 00  V. 5 t h  A v e n u e ,  S t e .  525 
A n c h o r a g e ,  AK 99 501

D e a r  J a y ,

T h a n k  y o u  f o r  y o u r  memorandum a n d  c o p y  o f  t h e  l e g i s l a t i o n  w h i c h  
y o u  i n t r o d u c e d  J a n u a r y  1 5 ,  1 9 8 6 .  T h e r e  i s  no p r o b l e m  a t  a l l  w i t h  t h e  
N a t i o n a l  CASA A s s o c i a t i o n ' s  s u p p o r t i n g  t h i s  B i l l .

I  am w o n d e r i n g  i f  t h e r e  a r e  p a r t i c u l a r  i t e m s  r e g a r d i n g  y o u r  CASA 
P r o j e c t  o r  r e g a r d i n g  y o u r  l e g i s l a t i o n  w h i c h  y o u  w o u l d  w i s h  t o  a d d r e s s .  
P l e a s e  l e t  me kn ow .  T h e r e  i s  no  d i f f i c u l t y  i n  s i m p l y  s t a t i n g  t h a t  t h e  
l e g i s l a t i o n  s e e m s  t o  b e  a p p r o p r i a t e  a n d  h e l p f u l  t o  t h e  c a u s e  o f  
V o l u n t e e r  G u a r d i a n s .  As a  m a t t a r  o f  f a c t ,  I  am a  b i t  e n v i o u s  o f  y o u r  
§ 4 4 . 2 1 . 4 5 0 ,  t h a t  h o l d s  t h a t  t h e  V o l u n t e e r  G u a r d i a n  may n o t  be  h e l d  
c i v i l l y  l i a b l e  e x c e p t  i n  c a s e s  o f  g r o s s  n e g l i g e n c e .

I f  y o u  n e e d  m ore  t h a n  t h e  a b o v e  s t a t e m e n t  p l e a s e  l e t  me know.

S i n c e r e l y

M a r j o r i e  MacAdams
P r e s i d e n t ,  N a t i o n a l  CASA A s s o c i a t i o n  
E x e c u t i v e  D i r e c t o r ,  FOCAS
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H ouse Bill 485- A n  act relating to powers and duties of 
guardians
Overv i e w  p r e p ared by Rep. John Sund's office

S E C T I O N A L  ANALYSIS
Section 1, subsection (3) is amended to allow a guardian to 
accept a medical dec ision to w i t hhold medical proce dures from 
t heir ward, when  the procedures would  only serve to prolong 
the dying process.

H I S TORY
Current law is b e i n g  interpreted as requiring that a guardian 
insist on the continuati on of medical procedures, once begun, 
regardless' of a medical judgment that those procedures will 
not p r o v ide relief or cure for the guardian's ward.

The bill does not require the guardian to accept the medical 
judgment, but gives them permission to accept or reject that 
judgment as they see fit.

A  g uard i a n  is appointed by the court with the "same powers and 
duties respec ting the w a r d  that a parent has respecting an 
u n e m a n c i p a t e d  m i n o r  child," except for the r e s p onsibili ty for 
care and maintenance.
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REPRESENTING ACUTE, LONG TERM AND OUTPATIENT FACILITIES 
POSITION PAPER

GUARDIANSHIP LAV/: NO CODE ORDERS

POSITION:

Guardians should be permitted to consent to the withh olding 
of medical procedures which offer no reasonable expectation 
of effecting a temporary or permanent cure of or relief 
from the illness or condition b e i n g  treated. The current 
law, AS 1 3 *26.150(e) (3) pre sently is being interpreted to 
require the continuation of "lifesaving medical p r o c e d u r e s ' 1 
no matter whe.t value such procedures might offer the 
patient in terms of benefits received. The question which 
needs to be considered is whether the procedure offers 
relief or cure or rather is simply prolongation of the 
dying process by use of invasive and heroic means.

ACTION:

Amend AS 13*26.15 0 ( e ) (3) to provide that a guardian is not 
required to oppose the cessation or withholding of 
lifesaving medical procedures when those procedures will 
serve only to prolong the dying process and offer no 
reasonable expectation of e f f e cting a temporary or 
permanent cure of or relief from the illness or condition 
being treated.

December 6 , 1 985
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A l a s k a  (Court S y s t e m  

jfctate of A l a s k a  

O F F I C E  O F  A D M I N I S T R A T I V E  D I R E C T O R

303 K  S t ’M !
Ai*Chor«j»,  A l a s ka  f S SO l

M a r c h  1 2 ,  1986

( 9 0 7 )  2 8 4 - 8 2 2 8

R e p .  M ax  G r u e n b e r g  
H o u s e  H E S S  C o m m i t t e e  
P .  0 .  B o x  V 
J u n e a u  AK 9 9 8 1 1

R e p .  G r u e n b e r g :

i t  i s  my u n d e r s t a n d i n g  t h a t  y o u  w i l l  b e  p r o p o s i n g  a n  a m e n d m e n t  t o  MB 4 9 7  w h i c h  
w o u l d  p r o v i d e  f o r  e x p e d i t e d  c a l e n d a r i n g  o f  m a t t e r s  I n v o l v i n g  c h i l d  c u s t o d y  
u p o n  t h e  r e q u e s t  o f  a  p a r t y ,  t o  t h e  e x t e n t  a l l o w e d  y  l a w  a n d  c o u r t  r u l e .

I t  i s  t h e  p o s i t i o n  o f  t h e  c o u r t  s y s t e m  t h a t  c a s e  c a l e n d a r i n g  i s  w i t h i n  t h e  
r u l e s  o f  p r a c t i c e  a n d  p r o c e d u r e  e s t a b l i s h e d  b y  t h e  s u p r e m e  c o u r t  u n d e r  A r t i c l e  
I V ,  s e c t i o n  15 o f  t h e  A l a s k a  C o n s t i t u t i o n .  T h e  c o u r t  s y s t e m  o p p o s e s  t h e  
a d o p t i o n  o .  1 e g  1 s i a t i o n  w h i c h  s e t s  c a l e n d a r i n g  p r i o r i t i e s  f o r  t h e  c o u r t .  
H o w e v e r ,  i n  r e c o g n i t i o n  o f  y o u r  c o n c e r n ,  t h e  c h i e f  j u s t i c e  h a s  a s k e d  t h e  
p r e s i d i n g  j u d g e s  t o  d i s c u s s  t h e  d e s i r a b i l i t y  o f  e x p e d i t e d  c a l e n d a r i n g  i n  
c u s t o d y  m a t t e r s  a t  t h e i r  n e x t  m e e t i n g ,  s c h e d u l e d  f o r  M a r c h  2 4 ,  1 9 8 6 ,

I f  y o u  
k n o w .

a n y  q u e s t i o n s  a b o u t  t h e  c o u r t  s y s t e m ' s  p o s i t i o n ,  p l e a s e  l e t  me

S i n c e r e !

K a r l a  I .  F o r s y t h e  
S t a f f  C o u n s e l

K F /

c c :  i e f  J u s t i c e  R a b i n o w i t z
A r t h u r  H .  S n o w d e n ,  I I



U t e r m o h l e  ,

A M E N D M E N T  #2

O f f e r e d  in the H O U S E  By Gruenberg

TO: CSHB 4 9 7 (HESS)

Page 2, f o l l o w i n g  line 13, insert a n e w  bill section to read:

"* Sec. 4. AS 25.20 is amended  by adding a n e w  section to read:

Sec. 25.20.125. PRIORITY. U p o n  request of a p a r t y  to a p r o c e e d­

ing i n v o l v i n g  the c u s tody of a child, the proc eeding shall be given 

ca l e n d a r  p r i o r i t y  to the extent allowed b y  law and court rules, and 

shall be h a n d l e d  expeditiously ."

R e n u m b e r  r e m a i n i n g  bill section accordingly.

- 1 - 3 / 1 1 / 8 6



U t e r m o h l e  ✓

A M E N D M E N T  #1

O f f e r e d  in the H O U S E  By Gruenberg

TO: CSHB 497<HESS)

Page 2, f o l l o w i n g  line 7, insert a n e w  sub sec t i o n  to read:

"(g) The court m a y  order the D e p a r t m e r  : of H e a l t h  and Social 

Services, or another qu alified agency or p erso n to e v a l u a t e  the 

s uitability  of placi ng a child in the c u s t o d y  of either p a r e n t  or of a 

legal g u a r d i a n  by means of a home study. The court shall enter an 

order for costs, fees, and disbur s e m e n t s  in favor of the state, 

agency, or p e r s o n  that conducts the ho me study."

- 1 - 3 / 1 1 / 8 6



I n t r o d u c e d :  1 / 2 2 / 8 6
R e f e r r e d ;  H e a l t h ,  E d u c a t i o n  & 
S o c i a l  S e r v i c e s  a n d  J u d i c i a r y

BY TF E RULES COMMITTEE EY 
1 IN THE HOUSE REyv.-iST OF THE GOVERNOR

2 HOUSE BILL NO. 497

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

4 FOURTEENTH LEGISLATURE - SECOND SESSION

5 A BILL

6 F o r  a n  A c t  e n t i t l e d :  "An A c t  r e l a t i n g  t o  a  c h i l d ' s  b i r t h  c e r t i f i c a t e ,

7 p a r e n t a l  r e s p o n s i b i l i t i e s  f o r  a c h i l d '  a c t i o n s ,  a nd

8 c h i l d  c u s t o d y ;  a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e . "

9 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

10 * S e c t i o n  1 .  AS 0 9 . 6 1 . 1 1 0 ( b )  i s  amended  t o  r e a d :

i 11 ( o j  E i t h e r  p a r e n t .  » r  b o t h  p a r e n t s ,  o r  t h e  l e g a l  gu a r d i a n ,  o r

'- |U 12 t h e  [A] p e r s o n  h a v i n g  l e g a l  c u s t o d y  o f  a n  u n e m a n c i p a t e d  m i n o r  who

/ 13 s h o p l i f t s  m e r c h a n d i s e  i s  l i a b l e  i n  a  c i v i l  a c t i o n  t c  t h e  o w n e r  o r
f■[<■> 14 s e l l e r  o f  t h e  m e r c h a n d i s e  f o r  b o t h  o f  t h e  f o l l o w i n g :

. r
1 '(£ I X.
(i. 1 ,/[ ' ” 15 ( 1 )  a  p e n a l - v  e q u c t l ^ t o  t h e  r e t a i l  v a l u e  o f  t h e  m e r c h a n d i s e

16 o r  ' i500 ,  w h i c h e v e r  i s  l e s s ;  a n d

29

(0 i\i\ *y-p<E. i ivvlvlih-̂ Ci
S e c .  2 5 . 2 0 . 0 6 0 .  CUSTODY OF THE CHILD. ( a )  £ I f  t h e r e  i s  a  d i s -

17 ( 2 )  a p e n a l t y  o f  n o t  l e s s  t l i a q ^ $ 1 0 0  o r  m ore  t h a n  $200

18 * S e c .  2 .  AS 2 5 . 2 0 . 0 6 0  i s  a m en ded  t o  r e a d :

19

20 p u t e  o v e r " c h i l d  c u s t o d y ,  e i t h e r  p a r e n t  may p e t i t i o n  t h e  s u p e r i o r  c o u r t

21 f o r  r e s o l u t i o n  o f  t h e  m a t t e r  undi  r  AS 2 5 . 2 0 . 0 6 0  - -  2 5 . 2 0 . 1 3 0 .  The

22 c o u r t  s h a l l  a w a r d  c u s t o d y  on t h e  b a ' - i s  o f  t h e  b e s t  i n t e r e s t s  o f  t h e

23 c h i l d  i n  e i t h e r  a  d i s p u t e d  o r  u n d i s p u t e d  c a s e . I n  d e t e r m i n i n g  t h e

24 b e s t  i n t e r e s t s  o f  t h e  c h i l d ,  t h e  c o u r t  s h a l l  s o l i c i t  i n f o r m a t i o n

25 r e g a r d i n g  [CONSIDER ALL] r e l e v a n t  f a c t o r s  i n  d e t e r m i n i n g  t h e  a w a r d  o f

26 c u s t o d y , i n c l u d i n g  i n f o r m a t i o n  a b o u t  t h e  [THOSE] f a c t o r s  e n u m e r a t e d  i n
ft

S '- <’ v 
.’Si ^

27 AS 2 5 . 2 4 . 1 5 0 ( c )  a n d  i n f o r m a t i o n  a b o u t  a ny  u n d e r s t a n d i n g  r e g a r d i n g ^  - ; ’ V1>1 A’

28 c u s t o d y  r e a c h e d  b e t w e e n  t h e  p a r e n t s . , >\
S  ,>r

( b )  N e i t h e r  p a r e n t ,  r e g a r d l e f  s o f  t h e  q u e s t i o n  o f  t h e  c h i l d ' s  . v  l-,v \
<• . *&

.-A
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1 l e g i t i m a c y ,  i s  e n t i t l e d  t o  p r e f e r e n c e  i n  t h e  a w a r d i n g  o f  c u s t o d y .

2 ( c )  The  c o u r t  may a w a r d  s h a r e d  c u s t o d y  t o  b o t h  p a r e n t s  i f  s h a r e d

3 c u s t o d y  i s  d e t e r m i n e d  by t h e  c o u r t  t o  b e  i n  t h e  b e s t  i n t e r e s t s  o f  t h e

4 c h i l d .  An a w a r d  o f  s h a r e d  c u s t o d y  m u s t  [SHALL] a s s u r e  t h a t  t h e  c h i l d

5 h a s  f r e q u e n t  a n d  c o n t i n u i n g  c o n t a c t  w i t h  e a c h  p a r e n t  t o  t h e  maximum

6 e x t e n t  p o s s i b l e .

? ( d )  An a w a r d  o f  s h a r e d  c u s t o d y  d o e s  n o t  e l i m i n a t e  t h i  d u t y  o f

8 c h i l d  s u p p o r t ,  n o r  d e e s  s h a r e d  c u s t o d y  a l o n e  c o n s t i t u t e  g r o u n d s  f o r

9 m o d i f i c a t i o n  o f  a s u p p o r t  o r d e r .

10 ( e )  I n  a w a r d i n g  c u s t o d y ,  t h e  c o u r t  s h a l l  c o n s i d e r  o n l y  t h o s e

11 f a c t o r s  t h a t  d i r e c t l y  a f f e c t  t h e  w e l l - b e i n g  o f  t h e  c h i l d .

12 *  S e c .  3 .  AS 2 5 . 2 0 . 1 0 0  i s  am e n d e d  t o  r e a d :

13 S e c .  2 5 . Z 0 . 1 0 0 .  [DENIAL OF] SHARED CHILD CUSTODY. I f  a  p a r e n t

14 o r  t h e  g u a r d i a n  a d  l i t e m  r e q u e s t s  s h a r e d  c u s t o d y  o f  a  c h i l d  a n d  t h e

15 c o u r t  a w a r d s  o r  d e n i e s  t h e  r e q u e s t ,  t h e  r e a s o n s  f o r  t h e  a w a r d  o r

16 d e n i a l  m u s t  [SHALL] b e  s t a t e d  o n  t h e  r e c o r d , i n c l u d i n g  t h e  c o u r t ' s

17 r e a s o n i n g  o n  e a c h  o f  t h e  f a c t o r s  e n u m e r a t e d  i n  AS 2 5 . 2 4 . 1 5 0 ( c ) .

18 *  J e c .  4 .  AS 1 8 . 5 0 . 1 6 0 ( f )  i s  r e p e a l e d .

19 * S e c .  5 .  T h i s  A c t  t a k e s  e f f e c t  i m m e d i a c e l y  i n  a c c o r d a n c e  w i t h  AS 0 1 . -

20 1 0 . 0 7 0 ( c ) .

HB 497 -2-



V -9-

I n t r o d u c e d :  1 / 2 2 / 8 6
R e f e r r e d :  H e a l t h ,  E d u c a t i o n  & 
S o c i a l  S e r v i c e s  and J u d i c i a r y

BY THE RULES COMMITTEE BY
IN THE HOUSE REQUEST OF THE GOVERNOR

HOUSE BILL NO. 4 5 /

IN THE LEGISLATURE OF THE STATE OF ALASKA 

FOURTEENTH LEGISLATURE -  SECOND SESSION 

A BILL

For  an  Act  e n t i t l e d :  "An Ac t  r e l a t i n g  t o  a  c h i l d ' b b i r t h  c e r t i f i c a t e ,

p a r e n t a l  r e s p o n s i b i l i t i e s  f o r  a  c h i l d ' s  a c c i o n s ,  and 

c h i l d  cu s l . . d y i  and p r o v i d i n g  ... c an e f f e c t i v e  d a t e . "

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* S e c t i o n  1.  AS 0 9 . 6 5 . 1 1 0 ( b )  i 3  amended t o  r e a d :

(b)  E i t h e r  p a r e n t ,  o r  b o t h  p a r e n t s ,  o r  t he l e g a l  g u a r d i a n ,  or  

t h e  [A] p e r s o n  h a v i n g  l e g a l  c u s t o d y  o f  an unei j n c i p a t e d  m in or  who 

s h o p l i f t s  m e r c h a n d i s e  l a  l i a b l e  i n  a c i v i l  a c t i o n  t o  t h e  owner or  

s e l l e r  o f  t h e  m e r c h a n d i s e  f o r  b o t h  o f  t h e  f o l l o w i n g :

(1)  a p e n a l t y  e q u a l  t o  t h e  r e t a i l  v a l u e  o f  t h e  m e r c h a n d i s e  

o r  $500,  w h i c h e v e r  i s  l e s s i  and

(2)  a  p e n a l t y  o f  n o t  l e s s  t h a n  $100 o r  more t h a n  $200.

* S ec .  2 .  AS 2 5 .2 0 .0 6 0  i s  amended t o  r e a d :

Sec .  2 5 . 2 0 . 0 6 0 .  CUSTODY OF THE CHILD. ( a )  I f  t h e r e  i s  a d i s ­

p u t e  o v e r  c h i l d  c u s t o d y , e i t h e r  p a r e n t  may p e t i t i o n  t h e  s u p e r i o r  co r t  

f o r  r e s o l u t i o n  o f  t h e  m a t t e r  u n d e r  AS 2 5 . 2 0 . 0 6 0  — 2 5 . 2 0 . 1 3 0 .  The 

c o u r t  s h a l l  award c u s t o d y  on t h e  b a s i s  o f  t h e  b e 3 t  i n t e r e s t s  o f  t h e  

c h i l d  i n  e i t h e r  a d i s p u t e d  o r  u n d i s p u t e d  c a s e . I n  d e t e r m i n i n g  t h e  

b e s t  i n t e r e s t s  o f  t h e  c h i l d ,  t h e  c o u r t  s h a l l  s o l i c i t  i n f o r m a t i o n  

r e g a r d i n g  [CONSIDER ALL] r e l e v a n t  f a c t o r s  i n  d e t e r m i n i n g  t h e  award of  

c u s t o d y ,  i n c l u d i n g  i n f o r m a t i o n  a b o u t  t h e  [THOSEI f a c t o r s  e num era te d  i n  

AS 2 5 . 2 4 . 1 5 0 ( c )  and I n f o r m a t i o n  a b o u t  any u n d e r s t a n d i n g  r e g a r d i n g  

c u s t o d y  r e a c h e d  be tween  t h e  p a r e n t s .

(b)  N e i t h e r  p a r e n t ,  r e g a r d l e s s  o f  t h e  q u e s t i o n  o f  t h e  c h i l d ' s
1 HB 497
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l e g i t i m a c y ,  i s  u n t i t l e d  t o  p r e f e r e n c e  i n  t h e  award ing  o f  c u s t o d y .

( c )  The c o u r t  may award s h a r e d  c u s t o d y  t o  b o t h  p a r e n t s  i f  s h a r e d  

c u s t o d y  i s  d e t e r m i n e d  by t h e  c o u r t  t o  be i n  t h e  b e s t  i n t e r e s t s  o f  t h e  

c h i l d .  An award o f  s h a r e d  c u s t o d y  mus t  [SHALL] a s s u r e  t h a t  t h e  c h i l d  

has  f r e q u e n t  and  c o n t i n u i n g  c o n t a c t  w i t h  ea ch  p a r e n t  t o  t h e  maximum 

e x t e n t  p o s s i b l e .

(d)  An award o f  s h a r e d  c u s t o d y  does n o t  a l l r c i i u . t e  t h e  d u t y  o f  

c h i l d  s u p p o r t ,  n o r  does s h a r e d  c u s t o d y  a l o n e  c o n s t i t u t e  gro un ds  f o r  

r a t i f i c a t i o n  o f  a  s u p p o r t  o r d e r .

(e )  I n  aw ard in g  c  i t o d y .  t h e  c o u r t  s h a l l  c o n s i d e r  o n l v  t h o s e  

f a c t o r s  t h a t  d i r e c t l y  a f fev  t  t h e  w e l l - b e i n g  o f  t h e  c h i l d .

* Sec .  3 .  AS 2 5 . 2 0 . 1 0 0  i s  amended t o  r e a d :

Sec .  2 5 . 2 0 . 1 0 0 .  [DENIAL OF] SHARED CHILD CUSTODY. I f  a p a r e n t  

o r  t h e  g u a r d i a n  ad  l i t e m  r e q u e s t s  s h a r e d  c u s t o d y  o f  a  c h i l d  and  t h e  

c o u r t  awards  o r  d e n i e s  t h e  r e q u e s t ,  t h e  r e a s o n s  f o r  t h e  award o r  

d e n i a l  mus t  [SHALL] be s t a t e d  on t h e  r e c o r d , i n c l u d i n g  t h e  c o u r t ' s  

r e a s o n i n g  on each  o f  t h e  f a c t o r s  e nu m era te d  i n  AS 2 5 . 2 4 . 1 5 0 ( c ) .

* Sec .  4 .  AS 18 . 50 .  160( f )  i s  r e p e a l e d .

* Sec .  5.  T h i s  Ac t  t a k e s  e f f e c t  i m m e d ia te ly  i n  a c c o r d a n c e  w i t h  AS 0 1 . -

20!! 10 .0 70 (c )

- 2



U t e r mohle 

V e r s i o n  #2

A M E N D M E N T  1

O f fer ed in the HOUSE By G ruenberg

TO: CSHB 497(HESS)

Page 2, following line 7, insert a n e w  subsection to read:

"(g) The court m a y  order the D epartme nt of H e a l t h  and Social 

Services or another q u a l i fied agency or p er son to conduct 3  home 

study to assist the court in decid ing custody and v i s i t a t i o n  issues.



S t a t e  o f  A l a s k a
O F F I C E  O F  T H E  G O V E R N O R

ALASKA WOMEN'S COMMISSION 
3601 C STREET  - SU IT E  742 
A N CH OR A G E ,  ALASKA  99503

M a r c h  4 ,  1 9 8 6

R e p r e s e n t a t i v e  M a x  F .  G r u e n b e r g ,  J r .

A l a s k a  S t a t e  L e g i s l a t u r e  

P o u c h  V  ( M S  3 1 0 0 )

J u n e a u ,  A K  9 9 8 1 1

D e a r  R e p r e s e n t a t i v e  G r u e n b e r g :

H o u s e  H E S S  C o m m i t t e e  h e a r d  H B  4 9 7 ,  t h e  C h i l d  C u s t o d y  b i l l ,  

o n  M o n d a y ,  F e b r u a r y  2 4 t h .  T h e  W o m e n ' s  C o m m i s s i o n  r e q u e s t e d  

t h e  G o v e r n o r  t o  i n t r o d u c e  t h e  b i l l  b e c a u s e  o f  o u r  c o n c e r n  

a b o u t  t h e  p l i g h t  o f  A l a s k a ' s  c h i l d r e n  f o l l o w i n g  d i v o r c e .  

N a t i o n a l l y ,  t h e  C e n s u s  B u r e a u  p r o j e c t s  2 / 3  o f  t h e  c h i l d r e n  

b o r n  i n  w e d l o c k  i n  1 9 8 0  w i l l  e x p e r i e n c e  d i v o r c e  b y  t h e  t i m e  

t h e y  a r e  1 7 .  H e r e  i n  A l a s k a  5 0  p e r c e n t  o f  a l l  m a r r i a g e s  e n d  

i n  d i v o r c e .  C h i l d  c u s t o d y  a r r a n g e m e n t s  h a v e ,  t h e r e f o r e ,

b e c o m e  i n c r e a s i n g l y  i m p o r t a n t .

F o l l o w i n g  t h e  i d e n t i f i c a t i o n  o f  s e v e r a l  i s s u e s  d u r i n g  t h e  

H E S S  h e a r i n g  o n  H B  4  9 7  ,  t h e  C o m m i s s i o n  c o m p l e t e d  s o m e  

a d d i t i o n a l  r e s e a r c h  a b o u t  t h e s e  i s s u e s .  W e  h a v e  f o u n d  t h a t  

t h e r e  h a s  b e e n  a  m a j o r  s h i f t  i n  c h i l d  c u s t o d y  l a w s  d u r i n g  

t h e  l a s t  t e n  y e a r s  f r o m  t h e  c o n c e p t  o f  m a t e r n a l  p r e f e r e n c e  

t o  t h e  g e n d e r  n e u t r a l  s t a n d a r d  o f  t h e  " b e s t  i n t e r e s t s  o f  t h e  

c h i l d " .

A l t h o u g h  l e g a l  r u l e s  n o w  g i v e  f a t h e r s  e q u a l  r i g h t  t o  c u s t o ­

d y ,  m o t h e r s  c o n t i n u e  t o  b e  a w a r d e d  p h y s i c a l  c u s t o d y  o f  t h e  

c h i l d r e n  9 0  p e r c e n t  o f  t h e  t i m e .  T h e  r e a s o n  a p p e a r s  t o  b e  

t h a t  m a t e r n a l  c u s t o d y  i s  p r e f e r r e d  b y  t. l e  p a r e n t s  t h e m ­

s e l v e s .  T h e r e  h a s  b e e n  n o  c h a n g e  i n  1 , e  p e r c e n t a g e  o f

f a t h e r s  w h o  r e q u e s t  c u s t o d y .  W h i l e  j u d g e s  a p p e a r  t j  m a i n ­

t a i n  t h e i r  p r e f e r e n c e  f o r  m a t e r n a l  c u s t o d y ,  o n l y  1 0  

p e r c e n t  o f  t h e  c o n t e s t e d  c a s e s  a c t u a l l y  g o  t o  t r i a l .  M o s t  

c a s e s  a r e  n e g o t i a t e d  o u t  o f  c o u r t .

£ ' 6  p e r c e n t  o f  m o t h e r s  w a n t  c u s t o d y .  W h i l e  5 7  p e r c e n t  o f

f a t h e r s  w a n t  c u s t o d y ,  o n l y  1 3  p e r c e n t  o f  t h e m  a c t u a l l y

r e q u e s t  i t .  W h e n  f a t h e r s  d o  r e q u e s t  c u s t o d y  i n  n e g o t i a t e d  

s e t t l e m e n t s ,  t h e y  s u c c e e d  6 6  p e r c e n t  o f  t h e  t i m e .  T h i s  h i g h  

s u c c e s s  r a t e  i s  d u e  t o  t h e  f a c t  t h a t  w o m e n  a r e  l e s s  s e c u r e  

t h a n  t h e y  u s e d  t o  b e  u n d e r  m a t e r n a l  p r e f e r e n c e  a b o u t



p o t e n t i a l  c u s t o d y  t h r e a t s  b e c a u s e  t h e  " b e s t  i n t e r e s t s  o f  t h e  

c h i l d "  s t a n d a r d  i s  o f t e n  i n t e r p r e t e d  i n  f a v o r  o f  t h e  f a t h e r .  

U n d e r  t h e  " b e s t  i n t e r e s t "  s t a n d a r d ,  t h e  f o c u s  s h i f t s  f r o m  

u n f i t n e s s  t o  a  c o n s i d e r a t i o n  o f  e a c h  p e r s o n s  r e l a t i o n s h i p  

w i t h  t h e  c h i l d  a n d  t o  w h i c h  p a r e n t  i s  b e s t  a b l e  t o  c a r e  f o r  

t h e  c h i l d .  W o m e n  a r e  p e r c e i v e d  o f t e n  a s  l e s s  a b l e  f o r  

f o l l o w i n g  r e a s o n s :

1 )  C o u r t s  r e g a r d  w o m e n ' s  e m p l o y m e n t ,  a s  o p p o s e d  t o  m e n ' s ,  

a s  a  " d i m i n i s h e d  c a p a c i t y "  t o  c a r e  f o r  c h i l d r e n .

2 )  J u i g e s  a s s u m e  t h a t  w h e n  b o t h  p a r e n t s  h a v e  w o r k e d  

o u t s i d e  t h e  h o m e  t h e y  h a v e  b e e n  e q u a l  i n  t h e  a m o u n t  o f  

c a r e  g i v e n  t o  t h e  c h i l d .  R e s e a r c h  i n d i c a t e s ,  h o w e v e r ,  

t h a t  m e n  p r o v i d e  e v e n  l e s s  c a r e  o f  t h e  c h i l d r e n  v - h e n  

b o t h  p a r e n t s  v / o r k  b e c a u s e  t h e y  a r e  l e s s  w i l l i n g  t o  

r e l i e v e  a  m o t h e r  w h o  h a s  n o t  s p e n t  t h e  d a y  w i t h  t h o >  

c h i l d .

3 )  " Q u a l i t y  o f  c a r e "  i s  e q u a t e d  w i t h  f i n a n c i a l  r e s o u r c e s  

a n d  w o m e n  e a r n  o n l y  2 / 3  o f  t h a t  e a r n e d  b y  m e n .

4 )  C o u r t s  t a v o r  t w o  p a r e n t  l i v i n g  s i t u a t i o n s  f o r  c h i l d r e n  

a n d  m e n  a r e  m o s t  l i k e l y  t o  r e m a r r y  i n  t h e  f i r s t  y e a r  

f o l l o w i n g  d i v o r c e .

A s  a  r e s u l t ,  w h e n  c u s t o d y  i s  n e g o t i a t e d  w o m e n  f e e l  c o m p e l l e d  

t o  g i v e  u p  o r  c o m p r o m i s e  f i n a n c i a l  i n t e r e s t s  ( c h i l d  s u p p o r t ,  

a l i m o n y ,  p r o p e r t y )  i n  o r d e r  t o  g a i n  c u s t o d y .  S o ,  a l t h o u g h  

w o m e n  a r e  r e c e i v i n g  c u s t o d y  i n  9 0  p e r c e n t  o f  t h e  c a s e s ,  i t  

i s  b e c a u s e  t h e y  h a v e  b a r g a i n e d  f o r  i t .

T h e  W o m e n ' s  C o m m i s s i o n  i s  c o m m i t t e d  t o  c u s t o d y  a r r a n g e m e n t s  

b e i n g  m a d e  i n  " t h e  b e s t  i n t e r e s t  o f  t h e  c h i l d " .  I t  i s  t h e  

s t a n d a r d  u s e d  t o  d e t e r m i n e  " b e s t  i n t e r e s t s "  t h a t  i s  i n  

q u e s t i o n .  W e  b e l i e v e  t h e  s t a n d a r d  s h o u l d  b e  b a s e d  o n  

w h o e v e r  h a s  h a d  t h e  p r i m a r y  r e s p o n s i b i l i t y  o f  t h e  c a r e  a n d  

n u r t r a n c e  o f  t h e  c h i l d  d u r i n g  t h e  m a r r i a g e .  T h i s  s t a n d a r d  

h a s  t h e  d u a l  a d v a n t a g e  o f  v a l u i n g  p r i m a r y  c e r e t a k i n g  a n d  

d e c r e a s i n g  a m b i q u i t y  a b o u t  t h e  c r i t e r i o n  u s e d  f o r  c u s t o d y  

a w a r d s ,  s o  t h a t  c u s t o d y  c a n  l e s s  e a s i l y  b e  u s e d  a s  a  b a r ­

g a i n i n g  t o o l .  T h i s

" e s t a b l i s h m e n t  o f  c e r t a i n t y "  p r e v e n t s  t h e  u s e  o f  c u s t o d y  a s  

a  c o e r c i v e  w e a p o n .

A l a s k a "  s  ?  a w  h a s  s i x  f a c t o r s  w h i c h  a r e  t o  b e  c o n s i d e r e d  i n  

d i s p u t e d  c u s t o d y  d e t e r m i n a t i o n s :

1 )  t h e  p h y s i c a l ,  e m o t i o n a l ,  m e n t a l ,  r e l i g i o u s ,  a n d  s o c i a l
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n e e d s  o f  t h e  c h i l d ;

2 )  t h e  c a p a b i l i t y  a n d  d e s i r e  o f  e a c h  p a r e n t  t o  m e e t  t h e s e

n e e d s ;

3 )  t h e  c h i l d s  p r e f e r e n c e  i f  t h e  c h i l d  i s  o f  a g e  a n d

c a p a c i t y  t o  f o r m  a  p r e f e r e n c e ;

4 )  t h e  l o v e  a n d  a f f e c t i o n  e x i s t i n g  b e t w e e n  t h e  c h i l d  a n d

p a r e n t ;

5 )  t h e  l e n g t h  o f  t i m e  t h e  c h i l d  h a s  l i v e d  i n  a  s t a b l e ,

s a t i s f a c t o r y  e n v i r o n m e n t  a n d  t h e  d e s i r a b i l i t y  o f  

m a i n t a i n i n g  c o n t i n u i t y ;

6 )  t h e  d e s i r e  a n d  a b i l i t y  o f  e a c h  p a r e n t  t o  a l l o w  a n  o p e n

a n d  l o v i n g  f r e q u e n t  r e l a t i o n s h i p  b e t w e e n  t h e  c h i l d  a n d

t h e  o t h e r  p a r e n t ;

T h e  l a s t  f a c t o r ,  r e f e r r e d  t o  a s  " t h e  f r i e n d l y  p a r e n t  r u l e "  

h a s  b e e n  o p p o s e d  b y  s e v e r a l  b a r  a s s o c i a t i o n s  b e c a u s e  o f  i t ' s  

p o t e n t i a l  f o r  c o e r c i o n .  A s s u m e ,  f o r  e x a m p l e ,  t h a t  o n e  

p e r s o n  d o e s  n o t  w a n t  j o i n t  c u s t o d y  b u t  i s  a f r a i d  o f  l o o s i n g  

s o l e  c u s t o d y  i f  a  j u d g e  l e a r n s  t h a t  s h e  o r  h e  w a s  u n c o o p e r a ­

t i v e  a n d  r e f u s e d  j o i n t  c u s t o d y .  T h e y  w i l l  a g r e e  t o  j o i n t  

c u s t o d y  i n  o r d e r  t o  k e e p  f r ^ m  l o o s i n g  c u s t o d y  a l t o g e t h e r .  

T h e  W o m e n ' s  C o m m i s s i o n  w o u l -  l i k e  t h e  H E S S  c o m m i t t e e  t o  

e l i m i n a t e  t h i s  f a c t o r  f r o m  A l a s k a ' s  l a w  b y  a m e n d i n g  H B  4 9 7 .

S e c o n d l y ,  t h e  C o m m i s s i o n  b e l i e v e s  t h a t  a l l  c u s t o d y  a r r a n g e ­

m e n t s  s h o u l d  u n d e r g o  a t  l e a s t  m i n i m a l  s c r u t i n y  b y  t h e  c o u r t  

s y s t e m  t o  e n s u r e  c o e r c i o n  h a s  n o t  t a k e n  p l a c e  ( c o m p r o m i s e s  

o f  f i n a n c i a l  r e s o u r c e s ) .  I f  i t  a p p e a r s  f r o m  t h e  i n i t i a l  

s c r u t i n y  t h a t  c o e r c i o n  m a y  h a v e  o c c u r r e d ,  t h e  C o m m i s s i o n  

w o u l d  l i k e  t o  h a v e  t h e  c o u r t  s y s t e m  p e r f o r m  a  m o r e  i n  d e p t h  

e x a m i n a t i o n  o f  t h e  c u s t o d y  a r r a n g e m e n t .  A s  i n  d i s p u t e d  

c a s e s ,  w e  w o u l d  l i k e  t h e  s i x  f a c t o r s  l i s t e d  a b o v e  c o n s i d e r e d .  

W e  a s s u m e  t h a t  t h i s  i s  o c c u r r i n g  t o  a  c e r t a i n  e x t e n t  r i g h t  

n o w  s i n c e  n a t i o n a l l y ,  o n l y  1 0  p e r c e n t  o f  c a s e s  a r e  c o n t e s t e d  

b u t  a c c o r d i n g  t o  t h e  c o u r t  s y s t e m ' s  f i s c a l  n o t e ,  o v e r  5 0  

p e r c e n t  o f  a l l  c u s t o d y  c a s e s  a r e  r e f e r r e d  t o  a  c u s t o d y  

i n v e s t i g a t o r .  A l t h o u g h  w e  d o  n o t  k n o w  h o w  m a n y  o f  t h e s e  

w e r e  c o n t e s t e d  c a s e s ,  i t  i s  s a f e  t o  a s s u m e ,  n o t  a l l  w e r e .  

W e  t h e r e f o r e  a s s e r t  t h a t  o u r  p r o p o s a l ,  w o u l d  r e d u c e  t h e  

c u r r e n t  f i s c a l  n o t e .

T h e  t h i r c "  o b j e c t i v e  o f  t h e  C o m m i s s i o n  i n  t h i s  l e g i s l a t i o n  i s  

t o  r e q u e s t  t h e  r e a s o n s  j o i n t  c u s t o d y  i s  a w a r d e d  o r  d e n i e d  b e  

i n c l u d e d  i n  t h e  r e c o r d .  U n d e r  c u r r e n t  l a w  t h i s  o n l y  o c c u r s  

w h e n  j o i n t  c u s t o d y  i s  d e n i e d .  J o i n t  c u s t o d y  i s  a n  i m p o r t a n t  

m e a n s  o f  e n s u r i n g  c h i l d r e n  g e t  a c c e s s  t o  b o t h  p a r e n t s .  A  

f i v e  y e a r  s t u d y  o f  t h e  i m p a c t  o f  d i v o r c e  o n  c h i l d r e n  c o n ­

c l u d e d  c h i l d r e n  a d j u s t  b e s t  w h e n  t h e y  m a i n t a i n  a  c o n t i n u i n g  

' - e l a t i o n s h i p  w i t h  b o t h  p a r e n t s .  H o w e v e r ,  t h e  s i n g l e  m o s t
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d a n g e r o u s  c o n s e q u e n c e  t o  c h i l d r e n  f r o m  d i v o r c e  i s  h o s t i l i t y  

b e t w e e n  p a r e n t s .  I f  t h e  j o i n t  c u s t o d y  a r r a n g e m e n t  i s  

v o l u n t a r y  a n d  b o t h  p a r t i e s  t r u e l y  w _ , n t  i t ,  i t  i s  t h e  p r e f e r ­

r e d  c u s t o d y  c h o i c e .  I f ,  h o w e v e r ,  c o e r c i o n  h a s  o c c u r r e d ,  

t h e r e  i s  a  h i g h  l i k e l i h o o d  o f  h o s t i l i t y .  I n  f a c t ,  a  n u m b e r  

o f  s t u d i e s  h a v e  i n d i c a t e d  h i g h e r  r a t e s  o f  c o n f l i c t  a n d  

r e l i t i g a t i o n  a m o n g  c o u p l e s  w i t h  j o i n t  c u s t o d y .  C a r e f u l  

i n v e s t i g a t i o n  o f  t h e s e  c a s e s  i s  e s s e n t i a l .  T h e  C o m m i s s i o n  

b e l i e v e s  t h i s  p r o p o s a l  w u u i d  h a v e  l i m i t e d  f i s c a l  i m p a c t .  W e  

a s s u m e  t h a t  t h e s e  c a s e s  a r e  a m o n g  t h e  o v e r  5 0  p e r c e n t  o f  t h e  

c a s e s  c u r r e n t l y  b e i n g  i n v e s t i g a t e d .

T h e  f o u r t h  a n d  l a s t  p r o p o s a l  i n c l u d e d  i n  H B  4 9 7  i s  t o  m a k e  a  

c l e a r  d i s t i n c t i o n  b e t w e e n  c h i l d  s u p p o r t  a n d  c h i l d  c u s t o d y .  

T h e  C o m m i s s i o n  w o u l d  l i k e  t o  h a v e  t h e s e  t w o  i s s u e s  c o n ­

s i d e r e d  s e p a r a t e l y  b e c a u s e  w e  b e l i e v e  c h i l d r e n  s h o u l d  b e  

g u a r a n t e e d  b o t h  a c c e s s  t o  t h e i r  p a r e n t s  a n d  e c o n o m i c  s e c u r i ­

t y  f o l l o w i n g  a  d i v o r c e .  I f  a  m o n e t a r y  v a l u e  i s  p l a c e  o n  t h e  

a m o u n t  o f  t i m e  s p e n t  w i t h  a  c h i l d ,  t h a t  c h i l d  m a y  b e  d e p r i v e d  

o f  a c c e s s  t o  o n e  p a r e n t  i f  t h a t  p a r e n t  h a s  l i m i t e d  f i n a n c i a l  

r e s o u r c e s .  O n  t h e  o t h e r  h a n d ,  t h e  a m o u n t  o f  t i m e  s p e n t  w i t h  

a  c h i l d  s h o u l d  n o t  r e l a t e  t o  t h e  e c o n o m i c  s e c u r i t y  o f  t h e  

c h i l d  w h e n  w i t h  o n e  o f  t h e  p a r e n t s .  I f  o n e  s p o u s e  c a n n o t  

m e e t  t h e  f i n a n c i a l  n e e d s  o f  t h e  c h i l d ,  t h e  o t h e r  p a r e n t  

s h o u l d  p r o v i d e  t h e  n e c e s s a r y  c h i l d  s u p p o r t  r e g a r d l e s s  o f  t h e  

a m o u n t  o f  t i m e  s p e n t  w i t h  t h e  c h i l d .

T h e r e  h a s  b e e n  e x t e n s i v e  r e s e a r c h  w h i c h  i n d i c a t e s  t h a t  t h e  

a m o u n t  o f  v i s i t a t i o n  h a s  n o  r e l a t i o n s h i p  t o  t h e  a m o u n t  o f  

c h i l d  s u p p o r t  p a i d .  F o r  e x a m p l e ,  f a t h e r s  w i t h  j o i n t  c u s t o d y  

a r e  n o  m o r e  l i k e l y  t o  p a y  m o r e  c h i l d  s u p p o r t  t h a n  f a t h e r s  

w h o  a r e  t h e  n o n c u s t o d i a l  p a r e n t .  T h e r e  d o e s  a p p e a r  t o  b e  a  

r e l a t i o n s h i p  b e t w e e n  t h e  a m o u n t  o f  t i m e  s p e n t  w i t h  c h i l d r e n  

a n d  p a r e n t ' s  e d u c a t i o n a l  l e v e l ,  r a c e ,  p r o x i m i t y  t o  t h e  c h i l d  

a n d  m a r i t a l  s t a t u s .  L e s s  e d u c a t e d ,  b l a c k ,  a n d  r e m a r r i e d  

f a t h e r s  h a v e  l e s s  c o n t a c t  w i t h  t h e i r  c h i l d r e n .  O v e r a l l ,  5 2  

p e r c e n t  o f  t h e  c h i l d r e n  s u r v e y e d  h a d  n o t  s e e n  t h e i r  f a t h e r s  

i n  t h e  p a s t  y e a r .

T h e  C o m m i s s i o n  h o p e s  y o u  w i l l  g i v e  c a r e f u l  c o n s i d e r a t i o n  t o  

o u r  t h r e e  p r o p o s a l s  o n  H B  4 9 7  a n d  t o  a m e n d i n g  t h e  b i l l  t o  

e l i m i n a t e  t h e  " f r i e n d l y  p a r e n t  r u l e " .  I f  y o u  h a v e  a n y  

q u e s t i o n s  o r  w o u l d  l i k e  a d d i t i o n a l  i n f o r m a t i o n ,  p l e a s e  d o n ' t  

h e s i t a t e  t o  c o n t a c t  m e .

S i n c e r e l v .

K a t h y  M a r s h a l l  

E x e c u t i v e  D i r e c t o r

K M / d n
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S a n d r a ' s  c o u n s e l  o m i t t e d  " s l o w  i n  r e s p o n d i n g " ,  ) r d e r  a t  1 8 ,  i n  

s u b m i t t e d  w r i t t e n  f i n d i n g s  a n d  a d d e d  S a n d r a  " w a s  n o t  n e g l i ­

g e n t . "  F i n d i n g s  o f  F a c t  a t  5 .  T h e  r u l e  t h a t  o r a l  d e c i s i o n s  

c o n t r o l  w r i t t e n  f i n d i n g s  s h o u l d  h e r e  a p p l y ;  C o n c e r n e d  C i t i z e n s  

o f  S .  K e n a i  P e n n i n s u l a  v .  K . e n a i  P e n n i n s u l a  B u r o u g h ,  5 2 7  P . 2 d  

4 4 7 ,  4 5 6 - 7  ( A l a s k a  1 9 7 4 )  ( n . 1 9 ) .

M a r i l y n  w a t c h e d  t h e  c h i l d r e n  w h i l e  S a n d r a  c r e w e d  o n  A l a n ' s  

b o a t  b e t w e e n  M a y  -  ,  1 9 8 4 .  M a r i l y n ' s  d e n i a l  i n  d e p o s i ­

t i o n  o f  S u s a n  c o m p l a i n i n g  i s  p r e c e e d e d  b y  a  l o n g  d a s h ,  ( a l s o  

R .  [ a r g u m e n t . ] )  S h e  d o e s  n o t  h a v e  i m m u n i t y  f r o m  a  n e g l i g e n t  

t o r t .

M a r i l y n  J o n e s '  d e p o s i t i o n  w a s  s t i p u l a t e d  i n t o  e v i d e n c e .  S h e  

d i d  n o t  t e s t i f y  a t  t r i a l .

A n n a  F r u e d  i s  t h e  p r i m a r y  s o u r c e  o f  t h e  i d e a  t h a t  t h e  e x p e r i ­

e n c e  o f  d i s r u p t i o n  i s  a s  i n t e n s e  i n  c h i l d r e n  w h o s e  c u s t o d y  

c h a n g e s  b e t w e e n  p a r e n t s  a s  t h e  s e p a r a t i o n  t r a u m a  s h e  o b s e r v e d  

i n  i n s t i t u t i o n a l i z e d  c h i l d r e n  i n  E n g l a n d  d u r i n g  W o r l d  W a r  I I .  

B e c a u s e  t h e  e v o l u t i o n  o f  t h i s  i d e a  i n  A l a s k a  c a s e  l a w  f r o m  i t s  

p r o p e r  a p p l i c a t i o n  i n  p a r e n t - n o n  p a r e n t  c a s e s  t o  p a r e n t - p a r e n t  

c a s e s  h a s  o c c u r e d  p e r h a p s  w i t h o u t  j u d i c i a l  a w a r e n e s s ,  a n d  

b e c a u s e  F r e u d ' s  i d e a  a s  a  b a s i s  o f  j u d i c i a l  p o l i c y  h a s  c o m e  

u n d e r  c o n s i d e r a b l e  c r i t i c i s m  f r o m  p s y c h o l o g i s t s  a n d  c o m m e n t a ­

t o r s  a l i k e ,  c o n s i d e r i n g  t h e  a p p l i c a t i o n  o f  F r e u d ' s  i d e a  t o  

A l a s k a  c a s e s  m a y  c h a n g e  a  p o l i c y  w h i c h  i s  a s  u n c h a l l e n g e d  a s  

m a t e r n a l  p r e f e r e n c e  w a s  b e f o r e  M a r g e r t  M e a d ' s  w o r k s  w e r e  

q u o t e d  i n  a  b r i e f  s u b m i t t e d  i n  J o h n s o n .  S e e  i n f r a  K a r k i n  a n d  

V i  1 1  i n o v a  L R .

I n  T u r n e r  v .  P e n n i c k  5 4 0  P . 2 d  1 0 5 1 ,  1 0 5 6  ( A l a s k a  1 9 7 5 ) ,

J u s t i c e  R a b i n o w i t z  q u o t e d  a n  a r t i c l e  i n  w h i c h  e x t e n s i v e  i n t e r ­

v i e w s  o f  A n n a  F r e u d  w e r e  c o n d u c t e d  i n  1 9 6 3  a b o u t  h e r  r e s e a r c h  

i n  1 9 4 2  a t  a  w a r  n u r s e r y  w h e r e  c h i l d r e n  s u f f e r e d  i n s t i t u t i o n a ­

l i z e d  s e p a r a t i o n  t r a u m a .  Y a l e  L a w  J o u r n a l  7 3 : 1 3 5 ,  1 5 9 ,  n . 3 6 .  

F r e u d ' s  p s y c h o l o g i c a l  c o n c l u s i o n s  w e r e  a p p r o p r i a t e l y  a p p l i e d  

t o  t h e  p a r e n t - n o n  p a r e n t  f a c t s  i n  T u r n e r .  I n  H o o t c h  v .

A l a s k a ,  5 3 6  P . 2 d  7 9 3 ,  8 1 3  ( A l a s k a  1 9 7 5 ) ,  J u s t i c e  R a b i n o w i t z  

n o t e d  a g a i n  t h e  s e p a r a t i o n  o f  N a t i v e s  f r o m  t h e i r  h o m e s  m a y  b e  

v i s  a  v i s  F r e u d  ( B e y o n d  t h e  B e s t  I n t e r e s t s  o f  t h e  C h i l d ,  1 9 7 3 )  

p s y c h o l o g i c a l l y  h a r m f u l .  T h e  f i n a l  c o r r e c t  a p p l i c a t i o n  o f  

F r e u d  i n  A l a s k a  f a m i l y  l a w  i c  a  n o t e  i n  U C L A  A K  L  R  1 2 : 1 4 1 ,

1 5 0  n . 6 9  ( 1 9 8 2 - 3 )  w h i c h  a n a l y z e s  t h e  d i s r u p t i o n  o f  a d o p t i o n  

a g a i n s t  t h e  c o n f l i c t i n g  n e e d s  o f  c o n t i n u o u s ,  s t a b l e  r e l a t i o n ­

s h i p s  a n d  n a t u r a l  r i g h t s  o f  p a r e n t s .  1 ^ .  a t  1 5 1 .  T h e  a r t i c l e  

g l o s s e s  o v e r  R u t t e r ' s  1 9 8 0  d i s p u t e  w i t h  v i e w  o f

s e p a r a t i o n  T Y ^ . a . U t n f f   a t  N . 6 9 .

Z v  f t k  C u j  td<x  i  
M e S  
h ^ n / c c l

f c U l m n i

A  d i v e r g e n t  s e p a r a t i o n  t r a u m a  e v o l u t i o n a r y  l i n e

A l a s k a  c u s t o d y  m o d i f i c a t i o n  c a s e s  ^ ^ T h e  m i s s i n g* /• vl ̂  /TYCV
e v o l u t i o n a r y  c h a i n ' ^ O  t h e  A l a s k a / / c a s e s  i s  M a x

a p p e a r s  

l i n k  i n

i n

G r u e n b e r g ' s

■d is r Trp l iu i i~and
t i - o u s h i  p s  ( U C L A  A K L R ,

-rree d—fxrrr
3 4 ,  3 9  ( 1 9 7 6 )• 7 6 ^ ,

i-^hic

c o n t f n u o u s ,— s t a t r t e  relra- 
a r e  e x t r a c t e d  f r o m  t h e  

d e p e n d e n c y  o r  a d o p t i o n  c o n t e x t  J , n - ^ h i c h  F r e u d  m a d e  h e r  o b s e r ­

v a t i o n s .  ~  T h e  d T s F u p t T o n  a n d  s t a b i l i t y  a r g u m e n t s  o f  F r e u d  a r e  

t r a n s f e r r e d  t o  a  m o d i f i c a t i o n  c o n t e x t  i n  S N E  v .  R L B ,  6 9 9  F . 2 d

7 6 ,8 7 5 ,  8 7 9  ( A l a s k a  1 9 8 5 )  

( A l a s k a  1 9 8 2 ) ;  M o r e l  v  

1 9 8 2 ) ;  S t a r k w e a t h e r  v .  

( A l a s k a  1 9 8 1 )

G r a t r i x  v .  G r a t r i x ,

M o r e

6 5 2  P . 2 d

_____________________  6 4 7  P . 2 d  6 0 5 ,  6 0 8  ( A l a s k a

C u r r i t t ,  6 3 6  P . 2 d  1 1 8 1 ,  1 1 8 3  n . l  

V e a z y  v .  V e a z y ,  5 6 0  P . 2 d  3 8 2 ,  3 8 6  ( A l a s k a

81



1 9 7 7 ) ;  D e H a r t  v .  L a y m a n ,  5 3 6  P . 2 d  7 8 9  ( A l a s k a  1 9 7 5 ) ;  a n d  

N i c h o l s  v .  N i c h o l s ,  5 1 6  P . 2 d  7 3 2  ( A l a s k a  1 9 7 3 ) .  I n  a t  l e a s t  

h a l f  t h e s e  c a s e s ,  s e r i o u s  p a r e n t a l  u n f i t n e s s  a c c o m p a n i e d  t h e  

i d e a  t h a t  h a r m  r e s u l t s  f r o m  a  s h u f f l i n g  o r  s h u t t l i n g  b a c k  a n d  

f o r t h  b e t w e e n  r e l a t i v e l y  f i t  p a r e n t s  a s  i n t e n s e  a s  o r  d a m a g i n g  

a s  t h e i r  p l a c e m e n t  i n  w a r t i m e  i n s t i t u t i o n s ,  s h i p m e n t s  f r o m  

A k i a c h a k  t o  O k l a h o m a ,  o r  u l t i m a t e  s e v e r e n c e  f r o m  a  p a r e n t .  

gC  C o m m e n t a t o r s  i n d i c a t e  b o t h  c u r r e n t  p s y c h o l o g i c a l  r e s e a r c h  a n d  

c o n t e m p o r a r y  s o c i a l  p r a c t i c e  c o n f o u n d  t h e  r e s e a r c h  c o n d u c t e d  

b y  F r e u d  a n d  h e r  c o l l e a g u e s  3 0  a n d  4 0  y e a r s  a g o .  S e e  D a n i e l  

K a t k i n  e t . a l . ,  " A b o v e  a n d  B e y o n d  t h e  B e s t  I n t e r e s t s  o f  t h e  

C h i l d ;  A n  I n q u i r y  I n t o  t h e  R e l a t i o n s h i p  B e t w e e n  S o c i a l  

S c i e n c e  a n d  S o c i a l  A c t i o n "  L a w  a n d  S o c i e t y  R e v i e w ,  6 6 9 ,  6 7 4 - 5 ,  

7S-G3', 6 8 3  n n .  5 ,  8 ,  9 , 1 4 ,  2 0 ,  2 8  ( S u m m e r  1 9 7 4  ) ( a t t a c h e d )  a n d

" S t a b i l i t y  i n  C u s t o d y  M o d i f i c a t i o n s " ,  V i l l a n o v a  L a w  R e v i e w  

2 9 : 1 1 0 9 ,  1 1 1 0 ,  1 1 1 2 ,  1 1 1 4 ,  1 1 1 8  ( 1 9 8 3 - 8 4 ) .

C o n t r a r y  t o  F r e u d ' s  v i e w ,  t h e s e  c o m m e n t a t o r s  s e e  m o d i f i c a t i o n  

a s  a n  a f f i r m a t i o n  o f  t h e  b o n d  w i t h  t h e  o t h e r  p a r e n t  w h i c h  c a n  

a m e l i o r a t e  e m - y  d i s r u p t i o n  a n d  t h a t  r e s p e c t  f o r  t h e  c h i l d ' s  

w i s h e s  i s  i t s e l f  a  c o u n t e r v a i l i n g  f o r c e .  D a y  c a r e ,  j o i n t  

c u s t o d y  s h i f t s . , a n d  y e a r l y  c h a n g e s  i n  s u m m e r  l o n g  v i s i t a t i o n  

a r e  c o n t e m p o r a r y  e x p e r i e n c e s  r a r e l y  p r a c t i c e d  i n  t h e  1 9 4 0 ' s  o r  

5 0 ' s ,  w h i c h  p r o v i d e  o p p o r t u n i t y  t o  o b s e r v e  h o w  c h i l d r e n  i n  t h e  

8 0 ' s  h a v e  b e e n  a b l e  t o  a d a p t  co c o n d i t i o n s  s e e n  a s  d i s r u p t i n g  

3 0  y e a r s  a g o .



F e b r u a r y  2 4 ,  1 9 8 6

T h e  H o n o r a b l e  I T i i l o  K o p o n e n  

T h e  H o n o r a b l e  F a x  G r u e n b e r g  

A l a s k a  H o u s e  o f  R e p r e s e n t a t i v e s  

P o u c h  V  

S t a t e  C a p i t o l  

J u n e a u ,  A l a s k a  9 9 8 1 1

D e a r  R e p r e s e n t a t i v e s  K o p o n e n  a n d  G r u e n b e r g :

T h e  A l a s k a  S t a t e  A s s o c i a t i o n  f o r  t h e  E d u c a t i o n  o f  Y o u n g  

C h i l d r e n  u r g e s  y o u  a n d  t h e  o t h e r  m e m b e r s  o f  t h e  H e a l t h ,  

E d u c a t i o n  a n d  S o c i a l  S e r v i c e s  C o m m i t t e e  t o  s u p p o r t  p a s s a g e  

o f  H o u s e  B i l l  4 9 7  -  t h e  C h i l d r e n ' s  B i l l ,  W e  a r e  e s p e c i a l l y  

c o n c e r n e d  w i t h  t h e  s e c t i o n  r e g a r d i n g  t h e  d e t e r m i n a t i o n  o f  

c h i l d  c u s t o d y .  V / e  b e l i e v e  t h a t  i t  i s  i m p o r t a n t  t h a t  q u e s t i o n s  

b e  a s k e d  o f  t h e  p a r e n t s  r e g a r d i n g  h o w  t h e y  c a m e  t o  a g r e e m e n t  

a b o u t  c u s t o d y  o f  t h e  c h i l d .  F i n a n c i a l  s u p p o r t  s h o u l d  n o t  b e  

a  c r i t e r i a  f o r  d e t e r m i n i n g  w h o  i s  g i v e n  c u s t o d y  o f  t h e  c h i l d .  

C h i l d r e n  d e s e r v e  m a i n t e n a n c e  o f  t h e i r  s t a n d a r d  o f  l i v i n g ,  

r e g a r d l e s s  o f  w h i c h  p a r e n t  t h e y  a r e  l i v i n g  w i t h .

T h a n k  y o u  f o r  t h e  o p p o r t u n i t y  t o  s p e a k  i n  s u p p o r t  o f  

t h i s  l e g i s l a t i o n .

S i n c e r e l y ,

L y n n  M c K i n n o n

Y i c e - P r e s i d e n t  f o r  A d v o c a c y  

5 0 2  W e s t  1 0 t h  

J u n e a u ,  A l a s k a  9 9 8 0 1

Children: Our Investment in the Future
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S t a t e  o f  A l a s k a

O F T  I C E  O F  T H E  G 3 V E P N 0 P  

ik'XtAU

Ja nuary 22, 1986

The H o n o rable Den G r u s s e n d o r f  
Speaker of the House 
Alaska State Legislature 
P.O. Box V 
Juneau, AK 99811

Dear R epre s e n t a t i v e  Grussendorf:

Under the authority o f  art. Ill, sec. 18, of the A l a s k a  
Constitution, I am t r a n s m i t t i n g  a bill pertaining to several 
aspects of p a r e nt/child relationships. It amends A laska 
statutes regarding p a r e n t a l  respon s i b i l i t y  for children's 
actions and regarding child c u s t o d y  decisions, and repeals a 
statute that i nap propriately  dis tin g u i s h e s  between the birt h 
certificates of ch ildren born to m a r r i e d  parents and c h i l d­
ren born  to unmarried ones.

The bill amends AS 09.65.110(b) to provide that e i t h e r  or 
both parents, or the legal guardian, or the person h aving 
legal c u s t o d y  of an u n e m a n c i p a t e d  minor, would be liable in 
a ci vil action when the m i n o r  shoplifts merchandise. The 
Alaska W o m e n ' s  Co mmis s i o n  recomme nds the change to p r e vent 
the s i t u a t i o n  in which the parent  having legal custody, but 
not p h y s i c a l  custody, of the child would  necessarily be 
solely res po n s i b l e  for acts that took place when the c hild 
was not u n d e r  that p a r e n t ' s  control.

The bill also amends AS 25.20.060 to require the court to 
solicit informat ion r e g a r d i n g  the best interests of a child 
in d i s p u t e d  and u n d i s p u t e d  c u s t o d y  situations. The Al aska 
Women's C o m m i s s i o n  b e l i e v e s  that this information should be 
actively solicited by the court to deter mine that the b e s t  
interests of the child are repres e n t e d  and that the a g r e e­
ment r e a c h e d  by the p a r ents and p r e s en ted to the court is
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n o t  a  r e s u l t  o f  u n e q u a l  b a r g a i n i n g  p o w e r .  T h e  a m e n d m e n t  

w o u l d  a l s o  m a k e  c l e a r  t h a t  t h e  c o u r t  m a y  a w a r d  c h i l d  s u p p o r t  

e v e n  w h e n  s h a r e d  c u s t o d y  i s  o r d e r e d .  T h e  c o u r t  w o u l d  a l s o

b e  i n s t r u c t e d  i n  c h i l d  c u s t o d y  m a t t e r s  t o  c o n s i d e r  o n l y

t h o s e  f a c t o r s  t h a t  d i r e c t l y  a f f e c t  t h e  w e l l - b e i n g  o f  t h e  

c h i l d .  S u c h  a  p r o c e d u r e  w o u l d  a v o i d  d e c i s i o n s  b e i n g  m a d e  

a b o u t  c u s t o d y  b a s e d  u p o n  l i f e s t y l e  j u d g m e n t s  w h e n  t h e  

p a r e n t ' s  b e h a v i o r  w o u l d  h a v e  n o  a d v e r s e  e f f e c t  u p o n  t h e  

w e l l - b e i n g  o f  t h e  c h i l d .

F i n a l l y ,  t h e  b i l l  r e p e a l s  A S  1 8 . 5 0 . 1 G 0  ( f ) ,  w h i c h  e x p r e s s l y  

a u t h o r i z e s  t h e  s t a t e  r e g i s t r a r  t o  d i r e c t  a  p r o c e d u r e  f o r  

f i l i n g  t h e  b i r t h  c e r t i f i c a t e  o f  a  c h i l d  b o r n  o u t  o f  w e d l o c k  

t h a t  i s  d i f f e r e n t  f r o m  t h a t  p r o v i d e d  f o r  a  c h i l d  b o r n  t o

m a r r i e d  p a r e n t s .  I t  i s  d i f f i c u l t  t o  . i a a g i n e  a  n e e d  t o  m a k e  

t h i s  d i s t i n c t i o n ,  a n d  I  u n d e r s t a n d  t h a t  t h i s  s t a t u t o r y

a u t h o r i t y  i s  n o t  e x e r c i s e d .  W h a t e v e r  s o c i a l  s t i g m a  m a y  

a t t a c h  t o  t h e  " i l l e g i t i m a t e "  c h i l d  s h o u l d  n o t  b e  c o n d o n e d  o r  

f o r m a l i z e d  b y  a  s t a t u t e  s u c h  a s  t h i s .

Ci nnorohf

B i l l  S h e f f i e !  

G o v e r n o r
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Attachment: This bill amends AS 09.65.110(b) to provide that Either
parent or both parents or the leqal guardian or the pprson havinq leqal 
custody of an unemancipated minor would be liable in a civil action when 
the minor shoplifts merchandise....

Tt should be noted that AS 34.50.020(b) specifically exempts a state aapncv 
from the acts of an unemancipated minor in its charge nr custodv. This 
fiscal note is based on that exemption.

The proposed chanqes to AS 25.?0.AO0 would require the court to solicit, 
information reqardinq t.he best interests of the child in custodv 
situations. A previous court opinion, Granato V. Occhipinti, File no 3756, 
holds that the Division of Family and Youth Services is not responsible to 
perform these studies except in specific circumstances. The Division has 
no objections to the chanqes with the understandinq that the home studies 
do not become a responsibility of the Division. The court system may havp 
a financial impact in providing the oersonnel to perform these studies. 
The court should be contacted and informed that the Division of Family and 
Youth Services, in meptinq its mandated child protection responsibilities, 
does not have the resources to perform these home studies.
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A L A S K A  COURT SYSTEM 
H3 497 - CUSTODY

FISCAL IMPACT

PERSONAL SERVICES:

Juneau, serving Fir 3 t District:

1 - Custody Investigator I (ppt, 6 months, range 20A)

Anchorage, serving Third and Second Districts:

2 - Custody Investigator I (PET/ range 20A)
I - Secretary (PFT, range 123)

Fairbanks, serving Fourth District:

1 - Custody Investigator I (PFT, range 20A)

Total Personal Services

TRAVEL:

Travel from base locations to other courts in 
service area.

EQUIPMENT: (one-time item)

Standard office equipment and reference materials

TOTAL FY 87 COST

TOTAL
COST

$27,879

111,514
34,604

63,097

237,094

1 2 , 0 0 0

17,499

$266,593

Subsequent fiscal years adjusted to reflect 6 % inflation.



F I S C A L  I M P A C T

HOUSE BILL 497

It 1s assumed for purposes of this fiscal note that information about 
factors relevant to a child custody award will be solicited through a 
custody investigator. This is the current procedure in Anchorage and 
Fairbanks-when the court is faced with a custody dispute. This Information 
1s factual and often involves sensitive areas. Trained professionals can 
obtain relevant and accurate details and make appropriate recommendations, 
which frees judicial resources to determine any legal issues.

At present, Information 1s solicited only 1n contested custody mat­
ters. This bill will require an active solicitation effort in every 
divorce in which there are minor children of the marriage, even if there 1s 
no dispute about custody.

In FY 85, approximately 1,200 divorces were filed in the third judi­
cial district. It 1s estimated that there were minor children in 75:i of 
these causes, resulting in 900 cases which would be subject to the provi­
sions of this bill. Under current law, 507 cases were referred to the
custody investigator (of which 82" arise from divorces or dissolutions), 
which are Investigated by a professional staff of tnree. Under this bill,
using FY 85 figures, 480 additional cases would be referred for custody
Investigation, which would require a minimum of two additional custody 
investigators (assuming that the chief custody investigator is expending a 
substantial portion of her time in supervisory and administrative work).

Filings 1n other portions of the state accounted for 574 divorce 
matters. Using Anchorage as a work standard, and assuming that 3 0 %  of 
cases are investigated or receive additional attention under current law, 
the bill would affect 260 additional cases, which would require one and 
one-half new Investigator positions.
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ALASKA  COURT SYSTEM 
HB 497 - CUSTODY

F I S C A L  I M P A C T

PERSONAL SERVICES:

Juneau, serving First District:

1 - Custody'Investigator I (PPT, 6 months, range 20A)

Anchorage, serving Third and Second Districts:

2 - Custody Investigator I (PFT, range 20A)
I - Secretary (PFT, range 12B)

Fairbanks, serving Fourth District:

1 -• Custody Investigator I (PFT, range 20A)

Total Personal Services

T R A V E L :

Travel from base locations to other courts in 
service area.

EQUIPMENT: (one-time item)

Standard office equipment and reference materials

TOTAL FY 87 COST 

Subsequent fiscal years adjusted to reflect 6 % inflation.

TOTAL
COST

927,879

111,514
34,604

63,097

237,094

1 2 , 0 0 0

17,499

$266,593
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FISCAL IMPACT 

HOUSE BILL 497

It 1s assumed for purposes of this fiscal note that information about 
factors relevant to a child custody award will be solicited through a 
custody investigator. This is the current procedure in Anchorage and 
Fairbanks-when the court is faced with a custody dispute. This Information 
1s factual and often involves sensitive areas. Trained professionals can 
obtain relevant and accurate details and make appropriate recommendations, 
which frees judicial resources to determine any legal issues.

At present, Information is solicited only in contested custody mat­
ters, This bill will require an active solicitation effort in every 
divorce in which there are minor children of the marriage, even if there is 
no dispute about custody.

In FY 85, approximately 1,200 divorces were filed in the third judi­
cial district. It is estimated that there were minor children 1n 75% of 
these cases, resulting in 900 cases which would be subject to the provi­
sions of this bill. Under current law, 507 cases were referred to the
custody investigator (of which 82% arise from divorces or dissolutions), 
which are investigated by a professional staff of three. Under this bill,
using FY 85 figures, 480 additional cases would be referred for custody
Investigation, which would require a minimum of two additional custody 
investigators (assuming that the chief custody Investigator is expending a 
substantial portion of her time 1n supervisory and administrative work).

Filings 1n other portions of the state accounted for 574 divorce 
matters. Using Anchorage as a work standard, and assuming that 30% of 
cases are investigated or receive additional attention under current law, 
the bill would affect 260 additional cases, which would require one and 
one-half new investigator positions.
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T E S T I M O N Y

L i l l i a n  R u e d r i c h  

H B  497 - C h i l d  C u s t o d y  

H E S S  C o m m i t t e e  

F e b r u a r y  24, 15&6

M y  n a m e  is L i l l i a n  R u e d r i c h .  I a m  a m e m b e r  o f  t h e  N a t i o n a l

O r g a n i z a t i o n  f o r  W o m e n .  I a n  h e r e  t o d a y  to p r e s e n t

t e s t i m o n y  for t h e  s t a t e w i d e  NOVI o r g a n i z a t i o n .

A l a s k a  N O W ,  w i t h  a l m o s t  1 , 0 0 0  m e m b e r s ,  is t h e  l a r g e s t

m e m b e r s h i p  o r g a n i z a t i o n  w o r k i n g  f o r  w o m e n  in t h i s  state..

A s  m e m b e r s  o f  t h e  S t a t e  L e g i s l a t i v e  A l l i a n c e  f o r  W o m e n ,  w e  

p a r t i c i p a t e d  in d e v e l o p i n g  t h i s  b i l l  o n  c h i l d  c u s t o d y .  M u c h  

t h o u g h t  a n d  r e s e a r c n  h a s  g o n e  i n t o  t h e  w r i t i n g  o f  t h i s  b i l l ,  

a n d  w e  w a n t  y o u  to k n o w  o f  o u r  s u p p o r t  f o r  i t  a n d  o u r

c o m m i t m e n t  t o  s e e i n g  i t  p a s s e d .

T h a n k  y o u  f o r  t h e  o p p o r t u n i t y  t o  t e s t i f y .



A l a s k a  W o m e n ' s  C o m m i s s i o n

T E S T I M O N Y  

K a t h y  M a r s h a l l  

H B  4 9 7  - C h i l d  C u s t o d y  

H e a l t h ,  E d u c a t i o n ,  S o c i a l  S e r v i c e s  C o m m i t t e e  

F e b r u a r y  24, 1 9 8 6

T h e  A l a s k a  W o m e n 's C o m m i s s i o n  is c o n c e r n e d  a b o u t  i s s u e s  

i n v o l v i n g  p a r e n t s  a n d  c h i l d r e n .  T h e  t r a d i t i o n a l  f a m i l y ,  as 

v/e k n o w  it, h a s  c h a n g e d  d r a m a t i c a l l y .  O n l y  11% o f  a l l  

f a m i l i e s  a r e  h e a d e d  b y  o n e  w a g e  e a r n e r ,  w i t h  a n o n  w o r k i n g  

s p o u s e  w h o  c a r e s  f o r  t h e  c h i l d r e n .  M o r e  a n d  m o r e  c h i l d r e n

a r e  f a c e d  w i t h  t h e  e m o t i o n a l  c r i s i s  o f  l i v i n g  in n o n -

t r a d i t i o n a l  f a m i l i e s .  W o m e n  c o m p r i s e  h o f  t h e  w o r k  f o r c e  in

A l a s k a  a n d  t h o s e  w i t h  c h i l d r e n  m u s t  l e a v e  t h e m  in t h e  c a r e

o f  o t h e r s .  O v e r  h a l f  t h e  m a r r i a g e s  i n  A l a s k a  e n d  in d i v o r c e  

a n d  25% o f  a l l  f a m i l i e s  h e a d e d  b y  w o m e n  l i v e  in p o v e r t y .  

T h e s e  f a c t s  h a v e  l e d  to n e w  c h a l l e n g e s  in d e t e r m i n i n g  

c u s t o d y  a r r a n g e m e n t s  a n d  f i n a n c i a l  s u r v i v a l  o f  f a m i l i e s .

H B  4 9 7  a d d r e s s e s  severcil o f  t h e s e  i s s u e s .  S e c t i o n  1. of t h e  

b i l l  a m e n d s  t h e  s h o p l i f t i n g  l a w  t o  p r o v i d e  t h e  c o u r t  t h e  

s a m e  o p t i o n  of a s s i g n i n g  j o i n t  r e s p o n s i b i l i t y  f o r  t h e  c h i l d s  

a c t i o n s  i t  c u r r e n t l y  d o e s  f o r  a c t s  o f  v a n d a l i s m  c a u s e d  b y  

m i n o r s .  U n d e r  t h e  s h o p l i f t i n g  l a w  t h e  c u s t o d i a l  p a r e n t  h a s  

t o t a l  l e g a l  r e s p c n s i b i l t y  f o r  t h e  c h i l d s  a c t i o n s  e v e n  if 

t h e y  d o  n o t  h a v e  p h y s i c a l  c u s t o d y  o f  t h e  c h i l d .  F o r  

e x a m p l e ,  a s s u m e  t h e  m o t h e r  h a s  l e g a l  c u s t o d y ,  b u t  t h e  f a t h e r  

h a s  t h e  c h i l d  f o r  t h e  s u m m e r  m o n t h s .  U n d e r  p r e s e n t  lav1, t h e  

m o t h e r  m u s t  b e a r  t h e  f i n a n c i a l  r e s p o n s i b i l i t y  f o r  t h e  s u m m e r  

a c t s  of s h o p l i f t i n g  e v e n  t h o u g h  t h e  c h i x d  w a s  l i v i n g  w i t h  

the f a t h e r  a t  t h e  tim e .  S i n c e  t h e  c h i l d  is i n f l u e n c e d  b y  

b o t h  p a r e n t s ,  b o t h  s h o u l d  b e  h e l d  a c c o u n t a b l e  f o r  t h e  

c h i l d ' s  act s .



S e c t i o n  2. of the bill a d d r e s s e s  the i s s u e  of c u s t o d y

d e t e r m i n a t i o n s .  The V.'omen's C o m m i s s i o n  is c o m m i t t e d  to the 

c o n c e p t  o f  c u s t o d y  a r r a n g e m e n t s  b e i n g  m a d e  in the b e s t

i n t e r e s t  of the c h i l d r e n  as o p p o s e d  to t h o s e  of the p a r e n t s .  

In o i d c r  to i n s u r e  this, w e  are r e q u e s t i n g  t h a t  the c o u r t

s o l i c i t  i n f o r m a t i o n  a b o u t  any u n d e r s t a n d i n g  r e g a r d i n g

c u s t o d y  r e a c h e d  b e t w e e n  the p a r e n t s  as w e l l  as h a v i n g  the 

c o u r t  d o c u m e n t  the r e a s o n s  for the c u s t o d y  award. T h e r e  are 

six f a c t o r s  l i s t e d  in the lav; v?hich are to b e  c o n s i d e r e d  in 

d i s p u t e d  c u s t o d y  d e t e r m i n a t i o n s !

1) _he p h y s i c a l ,  e m o t i o n a l ,  m e n t a l ,  r e l i g i o u s ,  and 

s o c i a l  n e e a s  of the child;

2) the c a p a b i l i t y  and d e s i r e  of e a c h  p a r e n t  to m e e t  

t h e s e  needs;

3) the c h i l d ' s  p r e f e r e n c e  if the c h i l d  is of 

ace a n d  c a p a c i t y  to f o r m  a p r e f e r e n c e ;

4) the love and a f f e c t i o n  e x i s t i n g  b e t w e e n  the c h i l d  

and e a c h  parent;

5) the l e n g t h  of time the c h i l d  h a s  l i ved in a 

stable, s a t i s f a c t o r y  environment and the 

d e s i r a b i l t i y  of m a i n t a i n i n g  c o n t i n u i t y ;

6) the d e s i r e  a n d  a b i l i t y  of  e a c h  p a r e n t  to a l l o w  an 

o p e n  a n d  lo v i n g  f r e q u e n t  r e l a t i o n s h i p  b e t w e e n  the 

c h i l d  a n d  the other parent;

C u r r e n t l y  t h e s e  f a c t o r s  are o n l y  l o o k e d  at in d i s p u t e d  

cases. W e  b e l i e v e  t h a t  p a r e n t s  o f t e n  a g r e e  to c u s t o d y

a r r a n g e m e n t s  w i t h o u t  the b e s t  i n t e r e s t  of the c h i l d  h a v i n r  

b e e n  c o n s i d e r e d .  O n e  party, fc-r e x a m p l e ,  m a y  c o e r c e  the

o t h e r  into an a g r e e m e n t  b y  r e f u s i n g  to a g r e e  to a d i v o r c e  

u n l e s s  c e r t a i n  c u s t o d y  a r r a n g e m e n t s  a r e  a c c e p t e d .  T h i s  b i l l  

w o u l d  r e q u i r e  the c o u r t  to i n v e s t i g a t e  the c u s t o d y  a g r e e m e n t  

e v e n  if it is n o t  b e i n g  con t e s t e d .

S e c t i o n  2. a l s o  s e p a r a t e s  c u s t o d y  a r r a n g e m e n t s  f r o m  c h i l d

s u p p o r t  o b l i g a t i o n s .  T h e  p u r p o s e  o f  the p r e v i s i o n  is to

i n s u r e  t h a t  c h i l d r e n  are g u a r a n t e e d  b o t h  f i n a n c i a l  - u p p o r t  

a n d  a c c e s s  to b o t h  parents.
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O u r  c o n c e r n  in t o  a v o i d  t h e  s i t u a t i o n  w h e r e  a c c e s s  t o  a 

p a r e n t  is d e p e n d e n t  o n  t h e  a m o u n t  o f  c h i l d  s u p p o r t  p a i d ,  xn 

o t h e r  w o r d s ,  i f  a p a r e n t  w e r e  t o  p a y  x a m o u n t  o f  c h i l d  

s u p p o r t ,  t h e  c h i l d  w o u l d  r e c e i v e  x  a m o u n t  o f  t h e  t i m e  w i t h  

t h a t  p a r e n t .  T h e  o t h e r  s i d e  o f  t h e  s a m e  i s s u e  is t h a t  t h e  

a m o u n t  o f  t i m e  s p e n t  w i t h  o n e  c h i l d  m i g h t  c e t e r m i n e  the 

a m o u n t  of f i n a n c i a l  s u p p o r t  r e c e i v e d .  In s h a r e d  c u s t o d y ,  

f o r  e x a m p l e ,  f i n a n c i a l  s u p p o r t  m i g h t  b e  d e n i e d  b e c a u s e  b o t h  

p a r e n t s  h a v e  e q u a l  a c c e s s  t o  t h e  c h i l d .  T h e  m o r e  n e e d y  

s p o u s e  w o u l d  t h e n  b e  u n a b l e  t o  s u f f i c i e n t l y  p r o v i d e  f o r  t h e  

c h i l d ' s  f i n a n c i a l  n e e d s .  T h e  e n c  r e s u l t  is t h a t  t h e  c h i l d  

is d e p r i v e d  e c o n o m i c a l l y .

S e c t i o n  3. o f  t h e  b i l l  w o u l d  r e q u i r e  t h e  c o u r t  t o  p l a c e  in

t h e  r e c o r d  t h e  reasons, s h a r e d  c u s t o d y  h a s  e i t h e r  b e e n  d e n i e d

o r  a w a r d e d .  U n d e r  t h e  c u r r e n t  lav; t h e  r e a s o n s  a r e  o n l y  

s t a t e d  w h e n  s h a r e d  c u s t o d y  is d e n i e d .  H e r e  a g a i n  t h e  

p u r p o s e  o f  t h e  a m e n d m e n t  is t o  i n s u r e  t h e  c u s t o d y  

a r r a n g e m e n t  h a s  b e e n  m a d e  w i t h  t h e  b e s t  i n t e r e s t  o f  t h e  

c h i l d  in m i n d .

V,7h i l e  t h i s  r e q u i r e m e n t  f o r  f u l l e r  j u d i c i a l  p a r t i c i p a t i o n

w o u l d  r e q u i r e  additio-.^l t i m e  a n d  e x p e n s e  b y  t h e  j u d i c i a r y  

t o  b e  s p e n t  o n  c a s e s ,  t h e  h i g h  s o c i e t a l  i m p o r t a n c e  o f  

p r o t e c t i n g  c h i l d r e n ' s  i n t e r e s t s  in c u s t o d y  d e t e r m i n a t i o n s  

w o u l d  c e r t a i n l y  a p p e a r  t o  m a k e  s u c h  e x p e n d i t u r e s  h i g h l y  

j u s t i f i a b l e .

S e c t i o n  4. o f  t h e  b i l l  r e p e a l s  t h e  a b i l i t y  o f  t h e  s t a t e

r e g i s t r a r  to r e q u i r e  a d i f f e r e n t  p r o c e d u r e  b e  f o l l o w e d  for 

t h e  f i l i n g  o f  a b i r t h  f o r  a c h i l d  b o r n  t o  u n m a r r i e d  p a r e n t s  

t h a n  f o r  a c h i l d  b o r n  to m a r r i e d  p a r e n t s .  T h e  s t a t e  

r e g i s t r a r  a s s u r e d  u s  t h a t  in t h e  p a s t  n i n e  y e a r s  s e p a r a t e  

p r o c e d u r e s  h a v e  n e v e r  b e e n  u s e d  n o r  w a s  t h e r e  a r e a s o n  n o t  

to r e p e a l  t h e  law.
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F e b r u a r y  24, 1 9 8 6
H o n o r a b l e  M a x  G r u e n b e r g  

H o n o r a b l e  N i i l o  K o p o n e n
H o u s e  H e a l t h ,  E d u c a t i o n  a n d  S o c i a l  S e r v i c e s  C o m m i t t e e

M r .  C h a i r m a n  a n d  M e m b e r s  o f  t h e  C o m m i t t e e :

T h e  A l a s k a  W o m e n ' s  L o b b y  a p p r e c i a t e s  t h i s  o p p o r t u n i t y  to e x p r e s s  
it s  s u p p o r t  f o r  K B  497, a b i l l  w h i c h  r e c o g n i z e s  a n d  a d d r e s s e s  the 
f a c t  t h a t  t h e  t r a d i t i o n a l  f a m i l y  is in t r a n s i t i o n .

I n  A l a s k a ,  o v e r  o n e  h a l f  o f  alJ m a r r i a g e s  e n d  i n  d i v o r c e .  T h e s e  
c h a n g e s  a f f e c t  t h e  l i v e s  o f  m a n y  c h i l d r e n ,  W e  s u p p o r t  t h i s
l e g i s l a t i o n  b e c a u o e  i t  p u t s  e m p h a s i s  o n  t h e  b e s t  i n t e r e s t s  o f  t h e  
c h i l d  b y  r e q u i r i n g  t h e  c o u r t  to a c t i v e l y  s o l i c i t  i n f o r m a t i o n  r e g a r d i n g  
t n c o e  i n t e r e s t s  in a l l  c u s t o d y  s i t u a t i o n s .

T h e  b i l l  a l s o  r e q u i r e s  t h e  c o u r t  to r e p o r t  m o r e  e x p l i c i t l y  its f i n d i n g s  
i n  c u s t o d y  c a s e s ,  a n d  a s s u r e s  t h a t  w h e n  l> j o i n t  c u s t o d y  a g r e e m e n t  
is a w a r d e d ,  t h e  c h i l d  w i l l  h a v e  f r e q u e n t  a n d  c o n t i n u i n g  c o n t a c t  w i t h  
e a c h  p  .rent. I t  a l s o  m a k e s  c l e a r  t h a t  t h e  f i n a n c i a l  s t a t u s  o f  e a c h  
p a r e n t  is a d i s t i n c t  i s s u e  f r o m  t h e  c u s t o d y  a r r a n g e m e n t  b y  s e p a r a t i n g  
t h e  c u s t o d y  a g r e e m e n t ,  d e t e r m i n e d  i n  t h e  b e s t  i n t e r e s t s  o f  t h e  c h i l d ,  
f r o m  t h e  m a t t e r  o f  c h i l d  s u p p o r t .

D i r e c t i n g  t h e  c o u r t  to c o n s i d e r  o n l y  t h o s e  f a c t o r s  w h i c h  d i r e c t l y  

a f f e c t  t h e  c h i l d  a v o i d s  c u s t o d y  d e c i s i o n s  b e i n g  b a s e d  u p o n  p a r e n t a l  
l i f e s t y l e  o r  c o n d u c t  u n r e l a t e d  to t h e  p a r e n t s  r e l a t i o n s h i p  w i t h  t h e  
c h i l d .

W e  b e l i e v e  t h a t  t h e s e  a m e n d m e n t s  to p r e s e n t  l a w  w i l l  b e n e f i t  c h i l d r e n  
f a c e d  w i t h  l i v i n g  i n  n o n - t r a d i t i o n a l  f a m i l i e s .

W e  a l s o  a p p r o v e  o f  t h e  r e p e a l  o f  A S 1 8 . 5 0 . 1 6 0  ( f ) , a n  u n u s e d  
p r o v i s i o n  w h i c h  a l l o w s  t h e  s t a t e  r e g i s t r a r  to r e q u i r e  a d i f f e r e n t  
p r o c e d u r e  f o r  f i l i n g  o f  a b i r t h  c e r t i f i c a t e  d e p e n d i n g  u p o n  t h e  m a r i t a l  
r e l a t i o n s h i p  o f  t h e  p a r e n t s .  W e  s u p p o r t  S e c t i o n  1 o f  t h e  b i l l  
w h i c h  a m e n d s  t h e  s h o p l i f t i n g  l a w  to p r o v i d e  .the s a m e  o p t i o n  o f  
a s s i g n i n g  j o i n t  p a r e n t a l  r e s p o n s i b i l i t y  f o r  t h e  c h i l d ' s  a c t i o n s ,  
as i t  c u r r e n t l y  d o e s  f o r  a c t s  o f  v a n d a l i s m  c a u s e d  bj m i n o r s .

T h a n k  y o u  f o r  y o u r  c o n s i d e r a t i o n .

S h e r r i e  G o l l ,  L o b b y i s t  
A l a s k a  W o m e n s  L o b b y
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HOUSE BILL NO. 497

For an Act entitled: "An Act relating to child's birth certificate,
parental responsibilities for child's actions, 
and child custody; and providing for an effec­
tive date."

This bill amends AS 09.65.110(b) to provide that Either parents or
both parents or the legal guardian or the person having legal custody of 
an unemancipated minor would be liable in a civil action when the minor 
shoplifts merchandise....

It should be noted that AS 34.50.020(b) specifically exempts a state 
agency from the acts of an unemancipaced minor in its charge or custody. 
The department's fiscal note is based on that exemption and the 
following conditions.

The proposed changes to AS 25.20.600 would require the court tc solicit 
information regarding the best interests of the child in custody situa­
tions. A previous court opinion, Granato V. Occhipinti, File no 3756, 
holds that the Division of Family and Youth Services is not responsible 
to perform these studies except in specific circumstances. The Division 
has no objection to the changes proposed in AS 25.20.600 with the 
understanding that the home studies are a responsibility of the court 
and not a responsibility of the Division of Family and Youth Services. 
The division in meeting its mandated child protection responsibilities, 
does not have the resources to perform 'hese home studies.

Court officials have stated that these investigations will be a 
responsibility of the court system and are preparing a fiscal note to 
reflect the costs of these additional duties.

The Division supports repeal of AS 18.50.160(f).

RECOMMENDED:
Michael LT Price, Director 
Division of Family 

and Youth Services

DATE: I s!  T L ______

U^in R. Pugh, isommissioner 
Department of Health 

and Social Services
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M E M O R A N D U M

TO:
F R O M
RE:
D A T E

H O U S E  H E S S  C O M M I T T E E  M E M B E R S  
N A N C Y  B E N N E T T ,  C O M M I T T E E  S T A F F  
T O D A Y ' S  A G E N D A  
M A R C H  12, 1 9 8 6

W F  H A V E  T W O  B I L L S  S C H E D U L E D  I O R  T O D A Y

H B  4 9 7  - R E L A T I N G  T O  C H I L D  C U S T O D Y ,  B I R T H  C E R T I F I C A T E S

W e  h a v e  a d r a f t  c o m m i t t e e  s u b s t i t u t e  f o r  t h i s  b i l l  w h i c h  
m a k e s  t h e  f o l l o w i n g  c h a n g e s :

1. d e l e t e s  s e c t i o n  1 r e l a t i n g  t o  m i n o r  s h o p l i f t i n g
2. E x p a n d s  c u r r e n t  s e c t i o n  1 ( 2 5 . 2 0 . 0 6 0 )  t o  s p e c i f y  

h o w  t h e  c o u r t  w i l l  r e v i e w  c h i l d  c u s t o d y  
a r r a n g e m e n t s .

3. A d d s  a n e w  s e c t i o n  2 w h i c h  a l l o w s  t h e  c o u r t  t o  

o r d e r  v i s i t a t i o n  b y  g r a n d p a r e n t s  a n d  o t h e r s  a n d  
s p e c i f i e s  t h a t  c h i l d  s u p p o r t  m a y  b e  o r d e r e d  u n d e r  
a n y  c u s t o d y  a r r a n g e m e n t .

T h e r e  a r e  a l s o  t w o  G r u e n e b r g  a m e n d m e n t s  i n  y o u r  f i l e .  O n e  
r e l a t e s  t o  p r i o r i t y  o f  c a l e n d a r i n g  f o r  c h i l e  c u s t o d y  c a s e s  
a n d  t h e  o t h e r  w o u l d  a l l o w  t h e  c o u r t  t o  o r d e r  h o m e  s t u d i e s  
b y  H e a l t h  a n d  S o c i a l  S e r v i c e s  a n d  o t h e r  a g e n c i e s .

H B  6 4 1  ~ R E L A T I N G  T O  T H E  B O A R D  O F  P H A R M A C Y

T h i s  i s  o u r  s u n s e t  r e v i e w  h e a r i n g .  T h e  a u d i t  r e c o m m e d n s :

1. S t a t e  r e g i s t r a t i o n  o f  p r o f e s s i o n a l s  w i t h  a c c e s s  t o  
c o n t r o l l e d  s u b s t a n c e s  d u p l i c a t e s  D E A  r e q u i r e m e n t s  a n d  
s h o u l d  b e  r e p e a l e d .

2. T h e  b o a r d  s h o u l d  a l l o w  O c c u p a t i o n a l  L i c e n s i n g  t o  
p e r f o r m  a d m i n i s t r a t i v e  d u t i e s  r e q u i r e d  b y  s t a t u t e  t o  
i m p r o v e  d o c u m e n t a t i o n  a n d  f i l e  m a n a g e m e n t .

3. A S  0 8 . 8 0 . 0 3 0 ( 3 ) ,  a s s i g n i n g  t h e  b o a r d  a u t h o r i t y  t o  
c o n d u c t  i n v e s t i g a t i o n s ,  is i n  c o n f l i c t  w i t h  s t a t u t o r y  
p r o v i s i o n s  r e q u i r i n g  O c c u p a t i o n a l  L i c e n s i n g  t o  p e r f o r m  
t h e s e  f u n c t i o n s .

4. T h e  M a r i j u a n a  T h e r a p e u t i c  R e s e a r c h  Pi: ...grain s h o u l d  
b e  r e p e a l e d  b e c a u s e  m e  b o a r d  d i d  n o t  r e s p o n d  in a t i m e l y  
f a s h i o n .

H B  6 4 1  c o n t i n u e s  t h e  b o a r d  o f  P h a r m a c y ,  r e p e a l s  t h e  

M a r i j u a n a  T h e r a p e u t i c  R e s e a r c h  P r o g r a m  a n d  0 8 . 8 0 . 0 3 0 ( 3 )  a n d  
c o n t a i n s  t h e  g e n e r i c  d r u g  l a n g u a g e  p a s s e d  b y  t h i s  c o m m i t t e e  
l a s t  y e a r  i n  H B  209.

W e  a l s o  h a v e  t h e  f o l l o w i n g  p r o p o s e d  a m e n d m e n t s :
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F U R T H E R  R E F E R R A L S :  J U D I C I A R Y

H E A L T H ,  E D U C A T I O N  A N D  
T h e  S O C I A L  S E R V I C E S

DATE:

C o m m i t t e e  h a s  c o n s i d e r e d

= O H M  1 2 , A h ,

H B  497

" A n  A c t  r e l a t i n g  t o  a c h i l d ' s  b i r t h  c e r t i f i c a t e ,  p a r e n t a l  
r e s p o n s i b i l i t i e s  f o r  a c h i l d ' s  a c t i o n s ,  a n d  c h i l d  c u s t o d y ;  a n d  
p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e . "

a n d  r e c o m m e n d s :

] d o  p a s s  

] d o  n o t  p a s s

] d o  p a s s  w i t h  a t t a c h e d  a m e n d m e n t ( s )

y
] n o  r e c o m m e n d a t i o n  . x

] r e p l a c e  w i t h  LKl 1  (

a n d  r e c o m m e n d s

[ ] f u r t h e r  r e f e r r a l  t o  t h ~

U

[ ] s a m e  t i t l e

[ i/j n e w  t i t l e

C o m m i t t e e

a n d  a t t a c h e s : ]
]
]
]

l e t t e r  o f  i n t e n t  
f i r s t  f i s c a l  n o t e  
n e w  f i s c a l  n o t e  
z e r o  f i s c a l  n o t e
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