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§ 25.24.160 Marital and Domestic Relation's 25.24.160

or to the court trustee, and the amount of -he installment is exempt
from execution:

(3i for the recovery by one party from the other of an amount of
money for maintenance, in gross or in installments, as may bejust and
necessary without regard to which of the parties is in fault;

(41 for the delivery to either party of that party’s personal proper* e
in the possession or control of the other party at the time of giving the
judgment:

(5) (Repealed. $5 ch 251 SLA 1D7S.

(6) for the division between the parties of their property, whether
joint or separate, acquired only during covei .ure, in the manner as may
bejust, and without regard to which of the parties is in fault; however,
the court, in making the division, may invade the property of either
spouse acquired before marriage when the balancing of the equities
between the parties requires it; and to accomplish this end the judg-
ment may require that one or both of the parties assign, deliver, or

convey any of their real or personal property to the other party;
(7) to change the !:ame of one of the r,arties. (5 12.14 ch 101 SLA

19c2;am S 1ch 84 SLA 1966: am

2—6.ch 160 SLA 1968: am 88§ 72,

73 ch 127 SLA 1974; am 5 5 ch 251 SLA 1976)

Revisor’s notes. — Formerly AS
09.55.210. Renumbered in 1983.

NOTES TO DECISIONS

I. General Consideration.
II. Child Support.
I11. Alimony.
IV. Division of Property.
A. In General.
B. What Constitutes Property.

I. GENERAL CONSIDERATION.

This section and AS 09.55.220 (now
AS 25.24.1701 are predicated upon lhe
court’s jurisdiction of the parties and
the subject matter. Weber v. Weber, 10
Alaska 214 (19421.

And jurisdiction of defendant's per-
son is necessary for money judgment
for alimony. — Where the plaintiff was a
resident of Connecticut and the defendant
a resident of Alaska, constructive service
of summons being made on the defendant
in Alaska, the court ofthe forum had juris-
diction of the marital status but did not
have jurisdiction ofthe person ofthe defen-
dant which is essential for the entry of a
monev judgment for alimony. 'I nurnhill v.
Huston. 13 Alaska 130 119511,

Quoted in Balchen v. Balchen. .Sup, Ct.
Op. No. 1469 iKile No. 31781. 566 P.2]
1324 il1977); Allen v. Allen. Sup. Cl. Op.

No. 2514 (File No. 6006). 645 P.2d 774
11932*.

Cited in Olton v. Zaborac. Sup. Ct. Op.
No. 1072 (File No. 20501. 525 P.2d 537
(1974): Gutterman v. First Nat’l jank.
Sup. Ct. 0d. No. 1876 (File No. 3996), 597
P.2d 969 (19791

II. CHILD SUPPORT.

The trial court is given broad discre-
tion in fashioning suitable visitation
rights and support obligations. Curgus v.
Curgus. Sun. Ct. Op. No. 943 (File No.
1837). 514 P.2d 647 (1973).

Continuation of educational support
beyond age of majority. — A reasonable
construction of this section allows for the
continuation ofeducational supportofchil-
dren beyond the age of majority. Hinchev
v. Hinchev Sup. Ct. Op. No. 2312 1Kile No.
35281. 625 P.2d 297 11981).
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HOUSE BILL No. 92

For "An act relating to child and spousal supports and providing for an
effective date.”

House Bill No. 92 provides for a series of changes in the statutes
governing the operations of the Child Support Enforcement Division (CSED)
of the Department of Revenue. Host of these changes are required by the
federal Child Support Enforcement Amendments of 1984.

The Department of Health anu Social Services supports any reasonable,
cost-effective measures which would improve the abil® of CSED to
establish and collect child support obligations. Th S it collects,on
behalf of children receiving assistance under our Aio iami lies with
Dependent Children Program (AFDC), are partially retained hy the state as
an offset to AFDC expenditures. Successful collections ori behalf of AFDC
recipients do result in families leaving the AFDC rolls. Just as
importantly, we believe prompt and successful collection efforts on behalf
of children who are not receiving AFDC 1is often instrumental 1in keeping the
family from needing to pply for assis ice. We view CSED1s success as an
essential element in restraining the rapid growth in AFDC expenditures.

An amendment in federal law included in the CM Id Support Enforcement
Amendments of 1984 makes the passage of HB No. 92 of vital interest to our
Department. This aim.-d.nant provides that, should a state"s child support
enforcement activities be found to be substantially out of compliance with
federal requirements and performance standards, the fiscal penalty to the
state will be taken as a percentage decrease in the state"s AFDC 50 percent
federal matching funds. With this amendment comes a clearly-stated
congressional intent not merely to threaten such penalties, but to actually
enforce them.

RECOMMENDATION

Since passage of HB No. 92 1is necessary to ensure CSED"s compliance and
failure to pass this legislation may pose an actual threat to AFDC federal
funding of a magnitude that may even require supplemental state funding, we
urge you to enact this bill substantially

Recommended by:
R. Taber, Director
ion of Public Assistance

Date:
Approved by: Q
JohHA. Pugh, .Commisooner
Department of Health"s Social
Services
Date: J/Ao)



STATE OF ALASKA 1985 LEG1SLA.. /E SESSION"
.FISCAL NOTE __

Revision Date:

REQUEST FISCAL DETAIL
Eifl/Resolution No. HB_92 Agency Affected: alth Social Services
Title: An Act relatln_g to CNITd and P?’ogrzm Category Afefecte(f"

spousal support
Sponsor: Rules, by request BRU, program or Subprogram(s) AnecteTT
Requestor: Revenue" Assistance Pa.yments, AFDC Component
Date of Request: 1/18/85

EXPENDITURES/REVENUES

rvss FV Pi m FT"57 FY 68 FY 89 FY 90

OPERATING
1WTPERSONAL 5ERVrrES

200 TRAVEL

100 CONTRACTUAL

1.00 SUPPLIES

500 EQUIPMENT

600 LAND & STRUCTURES
700 CRANTS, CLAIHS
BOO MISCELLANEOUS

TOTAL OPERATING -0- -0- -0- -0- -0- -0-
M | T JL. -0- - O 0
c REVENUE I -0- I -0- I -0- -0 -0 - 0-

FUNDING: (Thousands of Dollars)
JENtKAL  2-uvd

:EOERAL FUNDS
3THER
TOTAL

rnrrrrc -——-———-—-----------—-
PART-TIME
pfMPORARY

ANALYSIS: Attach a separate page if necessary

HB 92 has a potential cost-avoidance impact upon Aid to Families with Dependent
Children (AFDC) utilization and expenditures. If enacted, it should result in
some single parent families being supported sufficiently to eliminate their need
to apply for AFDC. It should also slightly increase the numbers of current

AFDC recipient families leaving the AFDC rolls. Finally, enactment helps to
ensure compliance with federal program r”gujjpements, thereby avoiding federal

Prepared By: John R. Taber, Director Phone 465-3347
Division: Pub 11c Assistance Date:

Approved by Commissioner Date- g /a *}'
Agency:

Distribution (by Agency preparing fiscal note):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ies) 7/1/84



ANALYSIS CONT.

fiscal penalties,

which would be taken against the 50* federal
However,

no data exists by which the total potential
might be estimated.

AFDC funding.
amount of cost-avoidance
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Section 9 of tho hill corrects on oversight. Section 11,
ch. 144, SLA 1904, enacted AS 17.23.205, which currently
sots cut rpocific service provirions for all of A" 4°.7.23.
Service provisions contained in AS 47.23.150 should have
boon deleted at the sane tine, but were not. The ar.ondnvnt

t.o AS 47.23 .150 in r.ec. 9 of the bill accomplishes the
deletion.

Section 1C cf H:o bill amends AS 47.23.22C to refer to the
genera) service prevision in AS 47.23.2C5. Section 14 of
the bill then modifies that general service provision so
that no more restrictive service requirements are necessary
than are appropriate under Rule 5 of the Alaska Rules of
Civil Procedure. Civil Rule 5 allows service either upon a
party or his attorney by first class Mail. It has boon
perceived as a prchlen to seme of tho individuals handling

child support cases on behalf of the agency that tho pre—

vious requirement of service by registered or certified
mall often set up a barrier to the receipt 3f the notice.
Since the affected sections only relate to the enforcement
of previously established support orders, the court has con—
tinuing jurisdiction to enforce those orders. PAlchej!l_y.
Me.l-heg, 566 P.2d 324 (Alaska 1977). In that case, the
Alaska Supreme Court acknowledged that the proper service
provision in enforcement actions is Civil Rule 5(b), and
r.ot Civil Rule 4 which requires personal or restricted
delivery service. Tho court even commented that there
would tie merit to providing, in matters of support
enforcement, that service could be made directly upon the
party rather than upon the attorney for tho party from the
earlier divorce proceeding.

Sections 12 and 13 of the bill simply change Jlanguage in
statutes pertaining to 1income assignment orders to reflect
the new term, "income withholding"” orders.

Sincerely,

I=1

Bill Sheffield
Gove .fior™

w92

HOUSE BILL HO. 93 by the Rules Committee by request of the
Governor, entitled:

"An Act establishing a sys”am of
recreation rivers; and providing for
an effective date."”

was read tho first time and referred to the Resources and
Finance Committees.

A fiscal note was attached and appears in House Journal

Supplement Ho. 5. Tho Governor"s transmittal letter, dated
January 18, 1985, appears below:

January 18, 1985 HOUSE JOURNAL 85

HB 93
"Dear Representative Grussendorf:

Under the authority of art. 111, soc. 18, of the Alaska
Constitution, I an transmitting a bill relating to the
creation of a system of re.croation rivers.

The bill 1is based 1in part on legislation enacted last
cession creating tho Konai P.iver Special Mana"-*">*ent Area.
The establishment of tho Konai River Specia nrvjepent
Area was a significant beginning in our program to improve
the quality of recreation tor Alaskans and to reduce the
resource damage that results from overuse.

This year I will be introducing several pieces of
legislation directed at expanding and diversifying
recreational opportunities in southcentral Alaska. To
provide for the growing recreation demands of Alaskans, who
are among the most active anglers, hikers, boaters, hunters
and campers in the United States, we must take action now
to designate appropriate state lands and waters for special
use.

Today 1 am introducing two recreation bills: to establish
a state recreation rivers system, including the Little
Susitna River, and to designate the Uillcw Creek State

Recreation Area. Both of these areas were recommended for
special designation on the Willow Subbasin Plan adopted two
years ago. On March 1, after the Susitna Area Plan is

adopted, I will introduce legislation to create several
more special areas as recommended in the final plan.

Ser*-.ion 1 of this bill amends AS 41.21.022 to allow the
discharge of firearms for Jlawful hunting 1in recreation
river corridors except when public safety requires other—
wise.

Section 2 contains the body of tho bill. Hew AS 41.21.308
states the purposes of the new sections in AS 41.21, which
include dedication of a recreation river ar.d adjacent state
land as a unit of the state park system. Hew AS 41.21.310
designates the Little Susitna River corridor and adjacent
state lands as a recreation river. Hew AS 41.21.312 dele—
gates to the Department of Natural Resources the regulatory
responsibilities for the river corridor subject to the
existing powers of the Department of Fish and Game, Board
of Fisheries, Board of Game, Guide Licensing and Control
Board, and Department of Environmental Conservation.

Under new AS 41.21.314, the commissioner cf natural re—
sources is directed to develop and adopt a comprehensive
management plan for the river corridor through a public
hearing process nnd consultation with affected Ilocal mu—
nicipalities and other interested state and local

agencies. Once the plan 1is adopted, tho commissioner Iis
directed to adopt regulations under the Administrative
Procedure Act (AS 44 .62) to implement tho plan. These

regulations, as a minimum, must designate appropriate trans—
portation and utility corridors for tho area in cooperation
with the Department of Transportation and Public
Facilities; establish guidelines for the extraction of sand
and gravel for public purposes and the harvest of forest
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The Honorable Max Gruenberg

Alaska State Legislature

Pouch V

Juneau, AK 99811

Re: HB 92 Child and Spousal
Support

Dear Representative Gruenberg:

During the House. HESS committee meeting on January 30,
1985, you asked me to look into the constitutional issue of due
process in relation to the use of regular mail as a means of af—
fording notice to obligors in child support enforcement
actions. 1/ Your question was predicated on the Child Support
Enforcement Division®s proposal that the agency be allowed to use
regular mail to notify an obligor of enforcement actions.

The seminal United States Supreme Court case concerning
noticecontinues to be Mullane v. Central Hanover Bank arid Trust
Co. , 399 U.S. 306, 314, 315 (.1950) which provides that:

An elementary and fundamental requirement of

due process in any proceeding which is to be ac—

corded finality 1is notice reasonably calculated,

under all the circumstances, to apprise interested
parties of the pendency of the action and afford

them an opportunity to present their objections.

. The reasonableness md henc.e the constitution—

al validity of any chosen method may be defended

on the ground that it ii; in itself reasonably mer-

tain to inform those affected, ... or, where con-—

ditions do not reasonably permit such notice, that

the form chosen 1is not substantially less likely

to bring home notice t”an other of the feasible

and customary substitutes.

IT My focus is limited to the case where a child support amount
has been established and the obligor had notice and an
opportunity to be heard in the establishment proceeding.
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Section 9 of tho hill corrects on oversight. Section 11,
ch. 14-5, SLA 1904, enacted AS 17.21.295, which currently
sets out specific service provisions for all cf as 47.23.
Service provisions contained in AS 47.23.150 should have
been deleted nt the sane tine, but were not. The nmnndm-T.t
to AS 47.23.150 in sec. D of the bill accomplishes the
deletion.

Section 10 of the bill amends AS 47.21.220 to reinr to the
genera) scrvl.o provision in AS 47.23.285. Section 14 of
the bill then modifies that general service provision so
that no more restrictive service requirements are necessary
than are appropriate under Rule 5 of the Alaska Rules of
Civil Procedure. Civil Rule 5 allows service either upon a
party or his attorney by first class mail. It has been
perceived as a problem to seme o* the individuals handling
child support cases on behalf of the agency that the pre—
vious requirement of service by registered or certified
mall often set up a barrier to tho receipt of the notice.
Since the affected sections only relate to the enforcement
of previously establi-hod support orders, the court has con—
tinuing jurisdiction to enforce those orders. Balchen v.
Balphej, 566 P.2d 324 (Alaska 1977), In that case, the
Alaska Supreme Court acknowledged that the )roper service
provision in or.forc"rent actions 1is Civil Rule 5(b), and
r.ot Civil Rule 4 which requires personal or restricted

delivery service. ~fie court even commented that there
would ne merit to providing, in matters oi support
enforcement, that service oculd be made directly r he

party rather than upon the attorney for the party
earlier divorce proceeding.

Sections 12 and 13 of tho bill simply change language 1in
statutes pertaining to 1income assignment orders to reflect
the now term, "income withholding"™ orders.

Sincerely,
/=1

Pill Sheffield
Governor"”

HB_91

HOUSE DILL HO. 93 by the Rules Committee by request of the
Governor, entitled:

"An Act establishing a system of
recreation rivers; and providing for
an effective date."

was read tho first time a-.j referred ta the Resources and
Finance Committees.

fiscal note was attached and appears in House Journal

A
Supplement Ho. 5. Tho Governor®™s transmittal letter, dated
January 18, 1985, appears below:

January 18, 1985 HOUSE JOURHAL 85

HB 93
"Dear Representative Grussendorf.

Under the authority of art. |I1Il, sec. 13, of tho Alaska
Constitution, I an transmitting a bill relating to the
creation of a system of recreation rivers.

The bill 1is based 1in part on legislation ertccci last
session creating the Konai P.ivcr Special Mar..-,.-.r..:nt Aron.
Tho establishment of tho Konai River Spec;**. Mamgeront
Area was a significant beginning 1in our program to improve
the quality of recreation for Alaskans and to reduce the
resource damage that results from overuse.

This vyear | will be introducing several pieces of
legislation directed at expanding and diversifying
recreational enpnrtunitlost in southcentral Alaska. To
provide for the growing recreation demands of Alaskans, who
are among the most active anglers, hikers, boaters, hunters
and campers 1in the United States, wo must take action now
to designate appropriate state lands and waters for special
use.

Today 1 am introducing two recreation bills: to establish
a state recreation rivers systenm, isW*M,ilv? "ho Little
Susitna River, and to designate tho willcw creek State

Recreation Area. Both of these areas were rccorm"r.ded for
special designation on the Willow Subbasin Plan adopted two
years ago. On March 1, after the Susitna Area Plan 1is

adopted, I will introduce legislation to create several
more special areas as recommended in the final plan.

Section 1 of this bill amends AS 41 ,7..022 to allow the
discharge of firearms for Jlawful hunting in recreation
river corridors except when public safety requires other—
wise.

Section 2 contains the body of the bill. Hew AS 41.21.308
states the purposes of the new sections in AS 41.21, which
include dedication of a recreation river and adjacent state

land as a unit of the state park system. Hew AS 41.21.3°10
designates tho Little Susitna River corridor and adjacent
state lands as a recreation river. How AS 41.21.312 dele—

gates to the Department of natural Resources the regulatory
responsibilities for the river corridor subject to the
exist 1ig powers of the Depattnent cf Fish and Game, Board
of Fisheries, Board of Game, Guide Licensing and Control
Board, and Department of Environmental Conservation.

Under new AS 41.21.314, the commissioner cf natural re—
sources 1is directed to develop and adopt a comprehensive
management plan for the river corridor through a public
hearing process nnd consultation with affected local mu—
nicipalities and other interested state and local

agencies. Once the plan is adcpted, the commissioner is
directed to adopt regulations under the Administrative
Procedure Act (AS 44.62) to 1implement tho plan. These

regulations, as a minimum, must designate appropriate trans—
portation and utility corridors for the area in cooperation
with the Department of Transportation and Public
mFacilities: establish guidelines for the extraction of sand
and gravel for public purposes and the harvest of forest
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HOUSE DILL L®. 92 by the Rules Committee by request of the
Governor, entitled:

"An Act relating to child and spousal
support; nnd providing for an
effective date."

war, read the. first tine nnd referred to the Health,
Education S Social Services, Judiciary and Finance
Cor.nl ttees,

A fiscal note was attached and appears 1in House Journal
Supplerent Ho. 5. The Governor"s transmittal letter, dated
Ja-uary 18, 198S, appears below:

"Dear Representative Grussondorf:

Under the authority of art. 11lI, sec. 18, of the Alaska
Constitution, | am transmitting a bill relating to child
support enforcement. This bill 1is intended to ensure that
Alaska Statute;, are in compliance with the federal Child
Support Enforcement: Amendments of 1984, PL 98-378, which
strengthens enforcement techniques of state agencies. it
iIs essential that these provisions be in effect by October
1, 1385, in order for the state to continue to o tain
federal funding of 70 percent for support enforcement.
Other provisions of the bill strengthen the remedies
presently available by amending As 47.23 and AS 09.65.132.

Sections 1 and 3 of the bill are necessitated by Sec. 466
of PL 98-378, which mandates that each state must have in
effect a law that will permit the establishment of the
parentage of a child at any time before tho child"s 16th
birthday. Section 1 adds now AS 09.10.095, which acts as a
statute of limitation. Section ? amends AS 25.20.050,
relating to establishment of paternity, to specify that
such an action must be permitted until tho child ,s 19. As
a statute of limitation, a child"s right to bt.".ng ouch an
action would toll during his minority, so an action could
stiil be maintained until age 20. AS 25.20.0°0 would not
prohibit an action at that tine, but simply reflects the
federal mandate that parentage actions be permitted at
least until the child reaches age 18.

Section 2 amends AS 09.65.132 to conform to federal re—
quirements relating to 1income withholding orders. The use
of the term "income withholding order™ in substitution for
"income assignment order"” will provide for consistency in
state and federal sta“"utos. PL 98-378 requires that col—
lections be deposited and distributed by a public agency
designated by the state. In this case, the agency is tho
child support enforcement division of the Department of

Revenue (referred to as the "agency"). Since the agency-
wili bo required to administer any income withheld, and
will be accountable for collection and distribution, the
bill also requires that all applications for income
withholding orders bo filed through the agency. The
effectiveness of AS 09.65.132 as an enforcement tool is
strengthened by requiring an automatic procedure to trigoer
withholding without court 1intervention if an obligor does

January 18, 1985 HOUSE JOURNAL 3

He-32

not request a hearing, and an expedited decisicn if a
hearing is requested. The service requirement 1is -Irs
amended so that no .more restrictive service provision is
necessary than would be vrequired under normal motion
practice in a typical lawsuit. PL 98-378 also reguir< t
that employers who discharge an employee, discipline an
employee, or refuse to hire a person, because of an incomo
withholding order, bo fined; therefore the bill aids a
provision making commission of any of those acts a
misdemeanor punishable by a fine of not more than 51,000.
This misdemeanor 1is not classified; thus the imprisonment
provisions f AS 12.55.135 do not apply.

Section 2 of tho bill also amends AS 09.65.132(g) to remove
the income exemption for collections from income under an
income withholding order, because new subsection (h) re—
quires that at least the amount of tho support obligation
be withheld, subject to the limits of 15 U.S.C. see.
1673"b). 15 U.S.C. sec. 1673(b) allows withholding of 50
percent of an individual®s disposable earnings, or 60
percent if tho individual does not support a spouse or

dependent child. The maximum amount allowed to be withheld
is* raised to 55 and 65 percent, respectively, if collection
is for arrearages over 12 weeks old. Section 11 of the

bill modifies AS 47.23.250(1) to also remove the incomo
exemptions set out in that subsection.

Section 4 of the bill contains a now chapter, AS 23.26, the
Interstate Income withholding Act, which 1is also required
by PL 98-378. This chapter draws heavily upon a Model
Intersta-.e Income Withholding Act, drafted by the Child
Support Projects section of the American Par Association
and tho National Conference of State Legislatures. The
Model Act was prepared to assist states to root the
deadline of October 1, 1985 for implementation of tho
interstate withholding requirements. Tho Model Act enables
states that enact similar, provisions to order 1income
withholding in another state in the same manner as they
would impose intrastate withholding, without the necessity
of filing a new action in the other state, as is necessary
under the -existing Uniform Reciprocal Enforcement of
Support Act (AS 25.25) or other enforcement statutes.

Sections 5, 7, and 8 of the bill amend several sections of
AS 47.23 to reflect other requirements of PL 98-378. The
child support enforcement agency will be responsible for
enforcing existing spousal support orders where it is also
enforcing a child support order. It must also attempt to
obtain medical support orders as a part of a child support
order if healt: care coverage is available to the obligor
at a reasonable cost.

Section 6 of the bill reflectr a change in the percentage
of penalty that must bo assessed, if any is imposed, to
comport with PL 98-378. Under tho federal law, the penalty
rate must be between three and six percent: tho bill
imposes tho ighest penalty possible. Even at the six
percent penalty rate, tho present penalty 1is reduced by
one-half from the 12 percent penalty now assessed.
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The Honorable Max Gruenberg
Alaska State Legislature
Pouch V

Juneau, AK 99811

Re: HE 92 Child and Spousal
Support

Dear Representative Gruenberg:

During the House HESS committee meeting on January 30,
1985, you asked me to look into the constitutional 1issue of due
process in relation to the use of regular mail as a menns of af—
fording notice co obligors in child support enforcement
actions. 1/ Your question was predicated on the Child Support
Enforcement Division®s proposal that the agency be allowed to use
regular mail to notify an obligor of enforcement actions.

The seminal United States Supreme Court case concerning
noticecontinues to be Mullane v. Central Hanover Rank and Trust
Co., 399 U.S. 306, 314, 315 (1950) which provides that:

An elementary and fundamental requirement of

due process 1in any proceeding which 1is to be ac-—

corded finality 1is notice reasonably calculated,

under all the circumstances, to apprise interested
parties of the pendency of the action and afford

them an opportunity to present their objections.

The reasonableness and hence the constitution—

al validity of any chosen method may be defended

on the ground that it is in itself reasonably cer—

tain to inform those affected, ... or, where con—

ditions do not reasonably permit such notice, that

the form chosen 1is not substantially less likely

to bring home notice than other of the feasible

and customary substitutes.

1/ My focus 1is limited to the case where a child support amount
has been established and the obligor had notice and an
opportunity to be heard in the establishment proceeding.



The Honorable Max Gruenberg February 5, 1985
Alaska State Legislature Page 2
Re: HB 92 Child and Spousal Support

The Alaska Supreme Court has relied upon this standard in its own
decisions regarding procedural due process requirements. 2/ In
Balchen v . Balchen 566 P.2d 1.32.4, 1327 (Alaska 1977) the Alaska
Supreme Court found that the formal complaint-summons service
requirements of Civil Pule 4 are 1inappropriate 1in proceedings
which seek to enforce terns of a prior divorce decree relating to
child support payments, for, unlike most judgments, divorce de—
crees can be modified at anytime. The appropriate procedure to
be. followed in such cases is set forth in the Civil Rule 5. 3/

Civil Rule 5 provides in part:

(b) Service -- How Made. Whenever under
these rules service 1is required or permitted to be
made upon a party represented by an attorney the
service shall be made upon the attorney unless
service upon the party himself is ordered by the
court. Service upon the attorney or upon a party
shall be made by deliverying a copy to him or by
mailing it to him at his last known address or, if
no address 1is known, by leaving it with the clerk
of the court. Delivery of a copy within this rule
means: handing it to the attorney or to the par—
ty; or leaving it at bis office with his clerk or
other person in charge thereof; or, 1f there 1is no
one 1in charge, leaving it in a conspicuous place
therein; or, if the office is closed or the person
to be served has no office, leaving it at his
dwelling house or usual place of abode with some
person of suitable age and discretion then resid—
ing therein. Service by mail 1is complete upon
mailing....

2/ In State v. Bowers Office Products, Inc. 621 P.2d 11, 13
(Alaska 1980) the court found that the use of regular mail was
adequate service to notify potential bidders of a bid amendment.

In Wickersham V. State Commercial Fisheries Entry
Commission, 680 P.2d 1135, 1145, 1147 (Alaska 1984) the Alaska
Supreme Court found that the Commission®s efforts to notify
potential applicants for limited entry permits through bulk
mailing and media advertisements were constitutionally adequate,
even 1f the materials sent by the Commission never actually
reached the. potrntial applicants.

3/ In Balchen thi“ee years had elapsed between the divorce decree
and the modification hearing.
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It is the contention of Zbe Child Support Enforcement
Division that as in other continuing civil litigation the obligor
bears responsibility for keeping the agency or the court informed
of bis or her current address, 4/ In the child support cases 1in
guestion an obligor has participated, or bad the opportunity to
participate, in a prior judicial proceeding regarding his or her
child support obligation. The court has continuing jurisdiction
of the child support matter. To require the agency to meet the
requirements of Civil Rule 4, as if each enforcement proceeding
were a new action appears unduly onerous and would interfere un—
necessarily with the enforcement process.

Sincerely yours

NORMAN C. GORSUCH
ATTORNEY GENERAL

Assistant Attorney General

El.S: bap

4/ AS 47.2.3.265(b) provides:

SERVICE; NOTIFICATION OF CHANGE OF ADDRESS. (@)
Except as otherwise provided under this chapter,
when a notice, paper, or other document is
required by this chapter to be given or served
upon a person by the agency, the notice, paper, or
other document may be sent by registered or
certified mail, to the Ilast known address of that
person. Service by mail under this chapter 1is
effected when the notice, paper, or other document
is properly addressed, registered or certified,
and mailed.

(b) A person required by court order to make
child support payments through the agency shall
keep the agency informed of the person®s current
address.



* 111 Ai \si, \ Si \ii h * ol
HUr-1 Slilt litiln| WIf I tltilg* |\l lw milling iape iolilh'I\.or similar olli-n-e a*

70 AlLIMd 1M coii-inoting <t parale ciline ol kidnapping.
I*riinin.tl rc.-pMiiMlolil) nl liii'lminl loi Id ALLIMd liHP

ript*. tu .i--auli locommit rape mi wile. S|
AlMd 1017

KrauM or impersonation. rape Iw. ill
Al.KJd 5111

lugmteiicy as defense to charge ol ialit\
attempt to rapt*, or assail*! with intent lo
commit rape. 2M ALIMd Lif»!

Rape or similar offense based on inter-
course ‘Mill woman who i> allegedly
menially deficient. Ml ALLIMd 1*J*J7

1.i.1pd11ly ol parent for injur, to
uiieiiKinicipateil %nId caused by parent's
negligence. 11 AL.IMd ill) I

Seizure or ilelention for purpose ofcum

fmi-eiil as drfeii-e in proseculion for
sodomy. »>AlIMd lidli

Multiple instance* of fumble inter-
*eell -e involving same defendant and same
vnimi a> constiltiling multiple crimes of
rape, hi AlLIMd 1228

What constitute* olTeiise or "sexual
hatlcry.” 87 AlLIMd 13J.In

(*ouslii||lionali)> ofrape laws linuled lo
pinit clion uf females only. 99 Al.IMd 129

Validity and construction of statute
defining crime of rape to include activity
traditionally punishalile as .sodomy or the
like. 'l Allv lil> 10(19.

See. Il.-11. 110. Sexiiiil assault in the first degree, (a) A person
commits the crime of sexual assault in the first degree if.

111 being any age, the defendant engages in sexual penetration with
another person without consent of that person;

*— being any age, the defendant attempts to engage in sexual
penetration with another person without consent of thut person and
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mu-1 prove thal the defend.mt knowingly
engage*l in sexual intercourse and
recklessly disregarded his victim’s lack of
consent Construed in this way. the statute
does not punish harmless conduct anti is
neither vague nor overbroad. Reynolds v.
Slate.Cl App Op No. 202 (Kile No. 68901,
664 1' 2d <21 «I9H.)1.

Construing the Revised Code and the
concurrent amendments governing sen-
tences together indicates that the legisla-
ture has not irrationally failed lo
distinguish between degreesofculpability;
and the penalty provisions of the sexual
offense* provisions of Ibe Revised Code did
not subject defendant lo cruel and unusual
punishment or deny him substantive due
process or (he equal protection of the laws
Reynolds v. Stale, Ct. App Op. No. 262
IKile No. (JH9()I, 664 Iv2d 621 1198.li.

Categories constitute same offense.
— AIl of the categories contained within
the definition ofscxuul assault in the lirsl
degree under subsection (u)(l» through
iaM4i of this section, constitute the same
offense for legal purposes.Junchy v. Stale,
Ct. App. Op. No. 72 iKilc No. 56061, 641
I* 2d 82011982>. modified on other grounds
and alfd on rehearing. Ct. App. Op. No.
259 IKile No. 5606). 605 P.2d 20 1198.il.

And none is more serious than
others. Nothing contained in the statu-
tory language ofthis section or the legisla-
tive history of the provision suggests that
the type of conduct listed in any one of
subsection lai's four paragraphs was
meant to be inherently more serious than
any uf the others. To the contrary, the
grouping of these four separate sets ofcon-
duct together under the same criminal
heading, with identical classifications as
class A felonies, is a forceful indication of
the legislature's conclusion that all four
paragraphs were meant to be viewed as
involving equally serious conduct, Muiiehy
v. Stale, Cl. App Op. No. 72 IKile No.
5606i. till 1'2d 82'( 119821 modified on
other grounds and alfd on rehearing. Ct.
App. ()p. No. 259 «Kile No 56l16», 665 K 2d
Ml 119*11

Subsection inHIli is nkin lu lhe
\ Silie. CI App Op No 72 <Kilt* No
aiul*'. till I1*2d 821 ilil82i. looddicd oil
oilit i grounds and alfd on rrlicaimg. Cl
App i)p No. 25 *iKile No 5liii6i, 665 112d

Mil»]e t
Mentn.' state required under (ait 1>
I ack "I voh iiil isa ‘'sinioiiiiiliiig ciimill

.stance” which n-quire* a complementary
mental stair* as well a* conduct lo con-11-
lute a crime Reynolds v. Stale. Ci App
Op No. 262 IKile No 68901, 664 V 2d 621
<198.11

No specific mental stale is mentioned m
subsection Inil 11of tins section governing
the surrounding circumstance of
"consent”; therefore, ihe state must prove
that the defendant acted “recklessly”
regarding his putative victim's lack id
consent. Reynolds v Slale, Ct App Op
No 262 IFile No. 68901. (Hit I'.2d 621
H98MI.

Attempted sexual assault in the first
degree and sexual assault in the sec-
ond degree arc closely related, since
sexual penetration involves sexual contact
and bofn offenses proceed on a theory of
coerced assent. Nicholson v. Stale, CI.
App. Op No IIKf iKile No.6192), 656 IvV2d
1209 119H2».

Constitutionality of conviction for
similar offense. — Where defendant was
charged with attempted sexual assault in
the first degree, he was thereby assumed
to have notice that he miglw be convicted
ofsecond-degree sexual assault bee. -sc of
the similarities in the elements fthe two
offenses, and his conviction for the latter
ofTense did not violate due prmyvss.
Nicholson v. Stale. Cl. App. I)p. No I19M
(Kile No. 61921. 656 I\2d 1209 I19H 2i

Sufficient evidence of attempted
assault. A jury could reasonably infer
that defendant's entering of victim's bed
naked and uninvited and fondling her
breast* were ".substantial steps" toward
the commission of sexual assault in lhe
firsl degree so as lo provide sufficient evi-
dence of attempted assault. Nicholson v.
Slate,Cl. App Dp. No. 19MiKile No. 6192».
656 T 2d 1209 «1982V

Instructions. The trial court did not
commit plain error in failing to.specifically
instruct the jury that'defendant had to
recklessly disiegard a substantial risk
that the victim did nol consent to inter
course before lie could Iu* convicted of
lirsl-degree sexual assault. Reynolds v
Slale.Ct App Dp No 2621Kile No. 0890V
661 I*2d 621 < 19*Mi

Instructions nit lesser included of-
fenses. In a pinsenilion iTlirsl-degree
sexual as-aull. when- Ilie undisputed evi-
dence including defruilant'* testimony
establish sexual pelletration, iheie Was no
duly lo iiislnii'l on allempfisl sexual
penetration oi loicihle *exuul conlaii
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Hartley v.State,Cl. App. Op. No. 15!)(Kile
No. 57371. 653 I* 2d 1052 11982).

The 10-year presumptive term for
first-degrec scxuul assault under the
previsions of AS 12.55.125(c) tvas meant
by the legislature to be appropriate in the
majority of cases, which arc those cases
involving conduct that is characteristic of
the offense of rape and that full into the
middle-ground between the most serious
and least serious extremes for the offense,
u | it must be recognized that this
presumptive term takes into account the
high potential for the use of violence and
the likelihood of some physical injury in
the first-degree sexual assaults falling
withir the definition ofsubsection tail 11of
this section. Juneby v. State, Cl. App. Op.
No. 72 (Kile No. 56061. 641 I\2d 823
(19821, modified on other grounds nnd uffd
on rehearing. Cl. App. Op. No. 259 iKile
No. 5606), 665 P.2d 30 (19831.

Sentence upheld. — See Reynolds v.
Slate,Ct. App. Op. No0.262(Kile No 6890),
664 P.2d 621 11983).

Where record supported finding that
defendant was the leader of u group of
three or more persons who participated in
offense of sexuul ussault in Ihe first
degree, such evidence, combined with con-
sideralion of prior, similar actions and of
defendant's apparent lack of remorse,
wurranted imposition of eight-year sen-
tence. Willard v. Slate, Ct. App. Op. No.
240 (Kile No. 6285), 662 1'.2d 971 (19831.

Sentence of 10 years imprisonment,
with eight suspended, was not excessive
for conviction of ultempted sexuul ussault
in first degree. Van llatlcn v. Slate, Ct.

App. Op. No. 269 tKile No. 5877), p.2d
119831.
Sentence for iittcnipted extuil

assault und burglury held excess ve. —
See Hansen v. Slide, Ct. App. Op. No. 218
IKile No. 69651. 657 P.2d 862(1983)

Applied in Nukupigak v. Stale, Cl.
App. Op. No. 90 IKile No. 5820). 645 P.2d
215119821; Seymore v Stale, Cl. App. Qp.
No. 196 (Kile No. 61951, 655 P.2d ,HI
(1982i; Howard v. Stale. Ct. App. Op. No.
26(11Kile Nos. 61127, 612.1). 661 I* 2d (ill.l
(19831.

Staled in ftion v. Stale, 1‘l. App. Op. No.
Il (Kile No. 511951. 633 P.2il 1021 IIlIhlI;
I'eelook v Stole. Cl App Op. No. 178IKitc
No. 663(11.655 P 2d 1.308il982i;Tarnil( v.
Slale,Ct. App.Op. No. 195IKileN0.69511,
655 1'.2d 788 119121.

Cited in Storesv. Slale, Sup Cl. Op No.
2252 I1Kile No. 35951. 625 P 2d 820 11 9S19;
Sl.de v. .lime Dee, 19 App Op No Mil

Koganaluk v. Slate, Ct App. Op. No. 176
iKile No, 65311. 655 P.2d 339 11982);
Erhurtv. Slale, Ct App Op. No. 185(file
No. 6241), 656 P.2d 1199 (1982); Ecker v.
State,Ct. App. Op. No 190 (Eile No. 67261,
656 P.2d 577 (1982); Nukapigak v. State,
Sup. Cl. Op. No. 2667 (Kile No. 5820),
P.2d 11983).

Il. FORMER LAW.

A. Generally.

Editor's notes. — The cases cited in the
nole below were decided under former AS
11.15.120 and 11.15.130.

Forcible rupe ranks among the most
serious crimes. Newson v. Slale, Sup. Ct.
Op. No. 1136(Kile No. 21891,533 P.2d 904
(19751; Slate v. Lancaster, Sup.Cl. Op. No.
1247 (Kile No.2571), 550 P.2d 1257 (1976);
Slale v. Wassilie, Sup. Cl. Op. No. 1630
(Kilo N0.36911.578 P.2d 971 (19781; Alivik
v. Stale. Sup. Cl. Op. No. 2123 (Kile No.
45561, 613 P.2d 1252 11980).

The reason such ucrime as forcible
rape is most serious is because il
amounts lo a desecration of the victim's
person which is a vital part ofher sanctity
and dignity us u human hcing. Gordon v.
State, Sup. Ct. Op. No. 831 (Kile No. 15351,
501 P.2d 772 i1972i, Torres v. Stale, Sup.
Cl. Op. No. 1031 IFile No. 19511, 521 P.2d
386 (19741, Ames v. Slale, Sup. Ct. Op. No.
1137 IKile No. 2145), 533 P.2d ?46,
modified on rehearing on other grounds,
537 P.2d 1116 (19751; Newsom v. Slate,
Sup. Cl. Op. No. 1136 (Kile No. 2189), 533
P.2d 904 11975); Slale v. Lnncaster, Sup.
Ct Op. Nu. 124’ (Kile No. 2571), 550 P.2d
1257 (1970); Uordcwick v. Stutc, Sup. Ct.
Op No 1500 (Kile No. 3341), 569 P.2d 184
)19771; Stole v. Wassilie, Sup. Ct. Op. No.
11.30 (Kile No. 3691), 578 P.2d 971 (19781.

Definition of rape under former law.
— Sekinoffv. United Slates, 283 K. 38 (91h
Cir. 1922).

Criminal inlent vns required for
conviction of statutory rupe. - See
Stale V. Guest, Sup. Ct. Op. No. 1709 (Kile
No. 3533), 583 P.2d 836 11978).

Although former AS 11.15 12(1 was
silent as lo any reipiirement of intent, the
mpiicenie.il of criminal intent was
inferred Stale v. Guest, Sup. Cl. Op. No.
17091Kile No. 35331, 583 P 2d 836 119781.

Rape is i" general intent crime, and all
ilial is re., .red for a conviction is proofof
llio voluntary commission of (he
prohibited act. Walker v. Slale, Slip. t'l
Op No 257111Kile N" 1921 OV 1'21 88
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I-esscr included offense. — The
Alaska statutes do not proscribe
fornication, and therefore, il could not be
considered an ofTense of a lesser degree lo
statutory rape. State v. Guest, Sup. Ct. Op.
No. 1709 (File No. 3533), 583 P.2d 836
(1978); Tuokak v. Stale, Ct. App. Op. No.
108 (Kile No. 4656), 648 P.2d 1018 (1982).

The ofTense of assault with intent to
commit rape is a k scr included ofTense to
mape. Turkfield v. State, Sup. CL Op. No.
2266 (Kile No.4569),621 P.2d 1350(1981).

Attempt. — Every clement of an
attempt is comprised in an assault with
intent lo commit the off.nse of ape.
SekinofT v. United stales, 283 F. 38 <9lh
Cir. 1922).

Separate crimes. — Rope, assault with
ddangerous weapon, and kidnapping were
separate crimes with separate elements,
l-acy v. State, Bup. Ct. Op. No. 2039 (File
No. 3741), 608 P.2d 19 i1980).

Separate sentences were called for
where defendant's conduct in kidnapping
und raping his victim and nssuulting liei
with a deadly weapon constituted the com-
mission of three distinct o(Tenses, each of
which violated udifferent societal interest.
State v. Occhipinti, Sup. Ct. Op. No. 1405
(File No. 3084), 562 P.2d 348 (1977).

B. Age of Consent.

Female under age of consent Is in
law incapable of consent. — The crime
of rape is commilcd upon a female under
the age of consent with or without her
consent since she is in law incupablc of
consent. Torres v. Stule, Sup Ct. Op. No.
1031 (Kile No. 1951), 521 P.2d 386 (1974).

Thus, itis not necessary lo establish
her consent us nn essential clement of
the crime. Torres v. Stale, Sup. Ct. Op. No.
1031 IKile No. 1951), 521 P.2d 386 (197- =

Indictment need not allege consent
of fumulc under uge of consent. — An
indictment for rupe ofu girl under the age
of consent is not insufficient because it
fails to ullage that the act was dune wilh
her consent. Cullalian v. United Stales,
240 K. 683 (9th Cir. 19171; Hose v. United
Stales, 240 K 685 (9th Cir. 1917).

l'cfcliNU of reasonable mistake uf
uge. - A charge of statutory rupe was
defensible where nn honest nnd reasonable
mistake of fact ns ta the victim’s uge was
shown. State v. Guest, Sup. Cl. Op. No.
1709 (Kile No. 35331, 583 I*.2d 836 (1978).

The charge uf .statutory rape was legally
unsopportuhlc unless u defense of reason-

able mistake ofnge was allowed. Ta refuse
Vi [ [

criminal liability without any criminal
mental element. Slate v. Guest, Sup. CL
Op. No. 1709 (Kile No. 35331,583 P.2d 836
(1978).

W hile, where an offender was aware he
was committing an act of fornication, a
mistake offuel did not serve as a complete
defense, it should have served to reduce
the offense to that which the offender
would have been guilty of had he not been
mistaken. State v. Guest, Sup. Ct. Op. No.
1709 (Kile No. 35331, 583 P.2d 836 (1978).

Under former AS 11.15.120, if an
accused had a reasonable belief that the
person with whom he had sexual inter-
course was 16 years of age or older, he
could not huve been convicted of statutory
rape. If, however, he did not have a reason-
able belief that the victim was 18 years of
age or older, he could slill have been crim -
inally liable far contribution to the delin-
quency ofa minor. State v. Guest, Sup. Ct.
Op. No. 1709 (Kile No. 35351,583 P.2d 836
(1978).

Fur approved instruction on coi.oont
of female underage ofconsent, sec'lose
v. United States, 240 K. 685 <9In Cir.
1917).

C. Procedure.

Indictment chnrging attempted rape
and citing only the rape statute held
sufficient. — See Slale v. Thomas, Sup.
Ct Op. No. 1077 (Kile No. 2234), 525 P.2d
1092119741.

Charging defendant with the crime
uf murkier committed "in the uttcmpl
to pcrpctrutc d rape” fails to allege the
separate crime of rape wilh sufficient
clarity to support a conviction. Alto v,
Slate, S'.'p. Ct. Op. No. 1443 (Kile No.
2339), 565 P.2d -192 (1977).

Severance of counts involving var-
ious victims. — Where defendant wos
prosecuted an multiple counts of unlawful
entry with intent to rupe, rape, assault,
and burglary, involving various victims,
the trial courtdid noterrin denying sever-
ance of the cuunts since evidence
regarding the attack oa each of the alleged
victims would huve been udinissible in the
triul of each of the other charges if the
charges had been separately tried. Nix v.
State, cl. App. Op. No 157 iKile No. 58411
653 P.2d 1093(1982).

Character evidence. — See Freeman
v. Slale. Sup. Ct. Op. No. 703 (Kile No.
1016), -186 1'.2d 907 (1971).

Questioning victim's credibility. —
While a defendant could properly seek to
question the viitim's credibility, theestals
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extrinsic evidence mi a cnlhitcr.il matter.
Moss v. State, .Sup C'l Op. Nn. 2239 iKile
No. 13(i9>. 630 I’.Ud 674 1198(11

Corroburatian of prosecutrix's testi-
ninny. — Nn corroburatian of the
prosecutrix’s lestimany is necessary in
statutory raj*' cases. Burke v. State, Sup.
Ct. Op No. 2104 IKile No. 30601, 624 P.2d
124011980).

Evidence of prior history of sexuul
activity with victim. — Whether evi-
dence in a statutory rape prosecution of
prior history of sexual activity with the
prosecutrix is justified as background or
the ongoing nature of the relationship is
probative, the nexus of these reasons
justifies an exception to the general rule
against admissibility of prior had acts.
Burke v. State, Sup. Ct. Op. No. 2194 |Kile
No. 39691, 624 P.2d 1240 (19801.

Evidence of prior misconduct. — See
Freeman v. Stale, Sup. Cl. Op. No. 703
(Kile No. 1016), 486 P.i 967 (1971).

Evidenco ofprior sexual offenses. —
See Freeman v.Slate, Sup. Ct. Op. Nn. 703
IKile No. 1046), 486 P.2d 967 (19711

Determining nge from appearances.
— See Toores v. Stale, Sup. Ct. Op. No.
JO31 (Kile No. 19511521 P.2d 386(1974)

Admission of dcfcmliint's driver's
license into evidence to cstublish his
uge was harmless beyond u reasonable
doubt. Torres v. state, Sup. Cl. Op. Nu.
103! iKile No. 1951), 521 P.2d 380 (1974).

Psychiatric testimony. — See
Freeman v. Stale. Sup. Cl. Op. No. 703
(Kile No. 10461, 186 I'2d 967 (1971).

Psychiatric evidence showing thut nn
individual accused of sexuully deviant
misconduct is not a sexuul psychopath
should properly he regarded lu he char-
acter evidence. Freeman v. State, Sup. Ct.
Op. Nu. 703 (Kile No. 10461, 486 ''.2d 967
H971l.

Hearsay testimony.— It was not erroi
lu admit hearsay testimony concerning
complaints made hy a rape victim In tier
mother and u school counselor. Orccnwny
v. Slate, Sup. Cl. Op. No. 2206 (Kile No
47511, 626 P.2d 1060119801.

Failure ut preliminary henring tu
slate ull the fuels attending n claim"il
rape in response lo nn instruction tu pro-
ceed anil tell what happened is not a
ground of impeachment. Tanksley v.
United Slates, 10 Alaska -M3, 115K 2d 58
19th Cir. 19411

Error tu iiilinit recording uf sodium
lientotlinl interview, — 1ii a piosecution
for ilntulory rape and sodomy, il wascrn r
to admit _ tie- _ncio'iliog of i

] il.a @i

prior consistent statement for the limited
purpose of rehabilitating an impeached
witness. lindsey v. United States, 16
Alaska 268, 237 K.2d 893 (9th Cir. 1956).

Or to exclude pullic from trial. —
The trial court ii® in assuming the
power of excluding Ihe politic from a triei
on the clinrge of rape of an adult woman.
Tanksley v. United States, 10 Alaska 443,
145 K.2d 58 (Oth Cir. 1944).

Il would be denying the defendant his
presumption of innocence and a
predecision hy the court ofhis guilt to hold
that a married woman must be relieved of
the embarrassment of a p ilic trial
because she is called upon to testify lo the
story of the defendant's crime and her
shame. Tanksley v. United Stales 3
Alaska 443, 145 K.2d 58 (9th Cir

Verdict supported by evidence. —
Testimony of complaining witness of her
conduct before and after tho alleged rape,
corroborated und contradicted, and her
sole evidence of the rupe itself, supports
the verdict on the inference that the defen-
dant's defense was untrue, and thnt she
was the unfortunate victim of a brutal
outrage. Tanksley v. United States, 10
Alaska 443, 145 K.2d 58 <9tli Cir. 1914).

Instructions. — The wuse of the
following instruction in a statutory rape
case is prohibited: "A charge such as thut
mnude against the defendant in thiBcuse is
one which is eusily made and, once made,
difficult to defend against, even if the per-
son accused is innocent. Therefore, the law
requires that you examine tho testimony
uf the female person named in the indie
inenl wilh caution." Burke v. Slale, Sup.
Ct Op. No. 2194 (Kile No. 39C9), 624 P.2d
1240(19801.

Since specific intent is no. an element of
the offense of rupe, giving nn instruction
lliat the law assumes tim| every person
intends the nulurnl consequences of his
voluntary acts was nut error. Walker v.
Slale. Sup. Ct. Op. No. 2570 (File No.
49211, 652 P.2d 88(1982).

Instruction sufficiently covering
question of impcuchiiicnt. — Sec
Tanksley v. United Stales, 10 Alaska 443,
145 K.2d 58 (9th Cir. 1944).

Forapproved instruction on consent
offen ule underngeofconsent, see Itosc
v. United Slates, 240 K. 685 (Oth Cir.
1917).

Sentencing. — The recommended five
year maximum, except for cases involving
particularly serious offenses, dangerous
offenders and professional criminals, of
Doiihm v. Slate, Sup C| (Ip No Il).!
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not applicable to the crime of rape of a
person under 16 years hy a person 19years
or older, made punishable by foimer AS
11.15.130(a) by "any term of years.”
Edenshuw v. State, Ct. App. Op. No. 005
(File No. 5239), 631 P.2d 506 (1981).

What must be .reflected In sentence
for forcible rape. — Although the perpe-
trator of such a crime ns forcible rape may
not be beyond rehabilitation, the crime
itseff deserves community condemnation;
in addition to serving rehabilitative
purposes the sentence must reflect such
condemnation as well as act as a deterrent
lo the offender and to others. Newsom v.
Slate, Sup. Ct. Op. No. 1136 (File No.
2189), 531 P.2d 904 (1975).

Sentence for rape upheld. — See
Garden v. State, Sup. Ct. Op. No. 831 (File
No. 1535), 501 P.2d 772 (1972); Torres v.
State, Sup. Ct. Op. No. 1031 (Kile Nc
1951), 521 P.2d 386 (1974); Newsom V.
State. Sup. Ct. Op. No. 1136 (File No.
2189), 533 P.2d 904 (1975); Ames v. Stole,
Sup. Ct. Op. No. 1137 (Fite No. 2145), 533
P.2d 246, modified on rehearing, 53' P.2d
1116 (1975); Coleman v. Slate, P.p. Ct.
Op. No. 1288 (Kile No. 2331), 552. P.2d 40
(1176); Nukopiguk v. Slate, Sup. Ct. Op.
No. 1410 (Kile No. 2915), 562 |'.2d 697
(1977), uffd on rehearing, 576 P.2d 982
(19781; Bordewick v. State, Sup. Ct. Op.
No. 1500 (File No. 3341), 569 P.2d 184
(1977); Morrell v. Slale, Sup. Ct. Op. No.
1577 (Kile No. ? 190). 57r- P.2d 1200 (1978);
Alexander v. St e, Sup. Ct. Op. No. 1622
(Kile No. 3505), b."”? P.2d 591 (19781; St,

v. W assilie, Sup. Cl. Op. No. 1630 (Kilo No.
3691),5781'.2d 971 (19781; Moore v. Stutc.
Sup. Ct. Op. No. 1880 (Kile No. 4032), 597
P.2d 975 (19/9); Wagner v. State, Sup. Ct.
Op. No. 1897 (Kile No. 4381), 598 P.2d 936
(1979); Wikstiom v. Stale, Sup. Ct. Op. No.
1987 (Kile No 4535), 603 P.2d 908(19791
Tate v. State Sup. Cl. Op. No. 2020 (Kile
No. 45501, 6C6 P.2d 1 (1980); Mallott v.
Stale, Sup. Ct. Op. No. 2027 (Kile No.
3364), 608 P.2d 737 (1980); Alexander v.

State, Sup. Ct. Op. No. 2077 (Kile No.
3522). 611 P.2d 469 11980); Cochrane v.
State, Sup. Ct. Op. No. 2086 iKile No.
4531),6tt P.2d61 (1980);Helmerv.Stote,
Sup. Cl. Op. No. 2181 (Kile No. 4383), G16
P.2d 884 (1980); Tuckfield v. Stale, Sup.
Ct. Op. No. 2266 (Kile No. 4569), 621 |‘.2d
1350 (1981); Edonshaw v. Stole, Cl. App.
Op. No. 005 IKile No. 5239), 631 P.2d 506
(1981); Kompkoffv. Slate, Ct. App. Op. No.
015 IKile No. 53241,626 P.2d 1091 (1981);
Williams v. State, Cl. App. Op. No. 139
(File No. 5676), 652 P.2d 478 11982).

Sentence for rape held excessive. —
Sec Ahvik v. Slate, Sup. Ct. Op. No. 2123
(Fill No. 4556), 613 P.2d 1252 11980);
Hintz v. Stale, Sup. Cl. Op. No. 2334 (Kile
No. 3541), 627 P.2d '207 (1981); Qualle v.
Slate,Ct. App. Op. No. 138(Kile No. 5666),
652 P.2d 481 (19821.

Sentences of 15 years for rape of one
victim; 10 years concurrent with the
15-year term for burglurizing her resi-
dence; 10 years for burglarizing another
victim's residence; six months concurrent
with the 10-year burglary term for assault
on the second victim; 15years for rape ofa
third victim; und 10years concurrent wilh
the 15-yeor sentence for burglarizing the
third victim's residence, for a total of 40
years incarceration, was error. Nix V.
State, Cl. App. Op. No. 157 (Fil :No. 5481),
653 P.2d 1093 (1982).

Sentence for rnpe too lenient. — See
Stute v. latncaster, Sup. Ct. Op. No. 1247
(Kile No. 2571), 550 I'.2d 1257 (1976);
State v. Wassilie, Sup. Ct. Op. Nn. 1630
(Kile No.36911,578 P.2d 971 (1978); Stutc
v. Jensen, Ct. App. Op. No. 126 (File No.
5879), 650 P.2d 422 (19821.

Sentence for attempted rape upheld.
— See Shelton v. Stute, Sup. Cl. Op. No.
2074 (File N 39081, 611 P.2d 24 (1980)
(decided tinJer former AS 11.15.130).

Sentence for assnult with inlent to
rape upheld- — lee Fomin v. State, Sup.
Ct. Op. No. 22x4 (File No. 5J13), 619 P.2d
718 (1980).

Sec. 11.41.420. Sexual assault in the second degree, (a) An
offender commits the crime ofsexual assault in the "econd degree ifthe

offender engages in

(1/ sexual contact with another person without consent of that per-

son; or

(2) sexual penetration with a person who the offender knows

(A) is suffering from a mental disorder or defect which renders the
person incapable ofappraising the nature ofthe conduct under circum-
stances in which a person who is capable ofappraisintr Ibe nid tiro of lhe
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rill is incapacitated.
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Ib) Sexual assault in the second degree is a class B felony. (8 3 ch

166 SLA 1978; am § 1ch 78 SLA

Effect of amendments. - The 1983
amendment rewrote subsection Iu).

NOTES TO

For cases construing former crime of
rape, see notes to AS 11.41d10.

Attempted sexual assault in the first
degree and sexual assuult in tho sec-
ond degree are closely related, since
sexual penetration involves sexual contact
nnd both ofTenses proceed on a theory uf
coerced assent. Nicholson v. Slate, Ct.
App. Op. No. 193 (FileNo. 6192), 656 P.2d
1209 (1982).

Constitutionality of conviction
where originni charge wus under AS
11.41.410. - Where defendant was
charged with attempted sexuul assault in
the first degree, he wus thereby assumed
to have notice that he might be convicted
of second-degree sexuul assault because of
the similarities in the elements of the two
olTcnses, and his conviction for the latter
offense did not violate due process.
Nicholson v. State, Ct. App. Op. No. 193
(File No. 61921, 656 P.2d 1209 (19821.

Evidence. — Where victim woke up in
the early morning hours to find defendant

1983)

DECISIONS

in her bed and fondling her breast, and
where she testified thut she was
temporarily in shock and afruid he would
hurt her, a jur; could find thal victim®s
momentary acquiescence in defendant"s
fondling her breast constituted sec-
ond-degree sexual assault. Nicholson wv.
Stute, Ct. App. Op. No. 193 (File No. 6192),
656 P.2d 1209(1982).

Instructions. — The trial judge die ot
err in refusing to instruct on the lesser
included olTensc of attempted sexual
contact in the second degree. Johnson v.
Slate, Ct. App. Op. No. 267 (FileNo. 6662),
665 P.2d 566 (1983).

Sentence upheld. — Sentence ofeight
years with three years suspended for
sexual nssuult in the second degree was
not clearly mistaken. Howurd v. State, Ct.
App. Op. No. 260 (File Nos. 6027, 6123),
66-1 P.2d 603 (1983).

Cited inStores v. State, Sup. Ct. Op. No.
2252 (File No. 3595), 625 P.2d 820 (1980).

Sec. 11.41.430. {Repealed, § 10 ch 78 SLA 1983. For current law,

see AS 11.41.420(a)(2).]

See. 11.41.434. Sexual abuse of a minor in the firstdegree, (a)
An offender commits the crime ofsexual abuse ofa minor in the first

degree if

(1) being 16 years of age or older, the offender engages in sexual
penetration with a person who isunder 13 years ofuge or aids, induces,
causes, or encourages a person who is under 13 years ofage to engage
in sexual penetration with another person; or

(2) being 18 years of age or older, the offender engages in sexuul

penetration with a person who is

under 18 years of age and who

(A) is entrusted to the offender's care by authority of law; or
(B) is the offender's son or daughter, including an illegitimate or

adopted child, or a stepchild.

th) Sexual abuse of a minor in the first degree is an unclassified
felony und is punishable as provided in AS 12.55. (8 2 ch 78 SLA 1983)

A A* 31U ViltIATTh AT X 14.4 1. aJO

NOTES TO DECISIONS

Editor®s notes. — The casescited in the
note bcluw were decided under furincr AS
11.15.134 and former AS 11.41.410(a)(4)-

For cases construing former rape
statute, see AS 11.41.410, Notes to Deci-
sions, analysis line II.

Stale”s authority to control sexual
conduct of children. — Although juve-
niles may have certain rights to sexual
privacy, the state may nevertheless exer-
cise control over the sexual conductofchil-
dren beyond the scope of its authority to
control adults. Anderson v. State, Sup. Ct.
Op. No. 1407 (FileNo. 2.641),662 P.2d 351
Q977).

Where juveniles have certain rights to
privacy and to express their own
autonomy, the 6tolcs interest in the
well-being of itschildren may justify leg-
islation that could not properly be applied
to adults. Anderson v. State, Sup. Ct. Op.
No. 1407 (File No. 2641), 562 P.2d 351
977).

As toconsUtutionality of former stat-
ute making lewd und lascivious acts
toward children a crime, see Anderson v.
State, Sup. Ct. Op. No. 1407 (File No.
2641), 562 P.2d 351 (1977).

Physical conduct punished under
former statute. — See Anderson v. Slate,
Sup. Ct. Op. No. 1407 (File No. 26-11), 562
P.2d 351 (1977); SmilofT v. State, Sup. Ct.
Op. No. 1637 (File No. 3006), 579 P.2d 28
(1978).

Formersection prohibited fellatio. —
See Anderson v. State, Sup. Ct. Op. No.
1407 (File No. 2641), 562 P.2d 351 (1977).

Consent is not at Issue. — The sinto
may forbid an adult to have fellatiowilh a
child under the statutorily prescribed age
regardless ofwhether the child consents to
the act. Anderson v. State, Sup. Ct. Op. No.
1-107 (File No. 2641), 562 P.2d 351 (1977).

Miflgufing Factors. — In proseculion
for first-degree sexual assault, defendant”s
familiarity wilh his victim (his 12-yenrold
daughter) was not a mitigating fnclur.
Hodges v. Slale, Ct. App. No. 233 (File No.
7330), 660 P.2d 1203 (1983).

Sentence under former AS 11.15.134
upheld. — See Noble v. Slate, Sup. Ct. Op.
No. 1286 (File No. 2168), 552 P.2d 142
(1976i; Huchanan v. Stale, Sup. CI. Op.

No. 1316 (File No. 2553), 554 P."2d 1153
(1976); Morgan v. State, Sup. Ct. Op. No.
1908 (File No. 4187), 598 P.2d 952 (19791;
Baker v. State, Sup. Ct. Op. No. 1968 (File
No. 4631), 602 P.2d 797 (1979); Alvarado
v. State, Sup. Ct. Op. No. 2323 (File No.
5133), 626 P.2d 582 (1981).

Sentence for assault upheld. - In
prosecution of defendant with no prior
criminal record on two counts of
first-degree sexunl assault of his 12-year
old daughter, sentence of two consecutive
eight-year terms wilh five years sus-
pended was not excessive. Hodges v. State,
Ct. App. Op. No. 233 (File No. 7330), 660
P.2d 1203 (1983).

In light of the substantial duration of
defendant®s  sexual abuse of  his
stepdaughter (three years), his failure to
learn from the earlier discovery ofhis prior
ofTenses, hisdisregard ofa courtorder that
he avoid -xmtact with the victim, and his
total failure to take any meaningful step
toward rehabilitation™, 10-year sentence
with four years suspended was not exces-
sive for conviction of first-degree sexual
assuult. Lnngton LSlate, Ct. App. Cp. No.
236 (FileN 7188, 62-17, 7114), 662 P."2d
954 (1983).

Sentence under AS 11.10.134 held
excessive. — See Quulle v. Stute, Cl. App.
Op. No. 138 (File No. 5666), 652 P.2d 481
(1982).

Sentence for nssr-It held excessive.
— Sentence of 20 years imprisonment for
first-degree scxuul ussault of two-year old
child was excessive and case was
remanded fir resentencing not to exceed
120 years. Lnngton v. Stale, Ct. App. Op.
No. 236 (File Nos. 7188, 62-17, 7114), 662
P.2d 954 (1983).

Sentence forassault held too lenient.
— Suspended five-year sentence for
first-degree sexual assault of defendant™s
four-year old son was disapproved as too
lenient, with n 90-day to throe-ye* sen-
tence suggested. Lnngton v. Slate, Ct.
App. Op. No. 236 (File Nos. 7188, 6247,
7114), 662 P.2d 954 (19831.

Applied in Seymore v. Stale, Ct. App.
Op. No. 196 (File No. 69951, 655 F.2d 786
(1982).

Sec. 11.41.436. Sexuul abuse of a minor in the second degree,
(n) An offender commits the crime of sexual abuse of a minor in the

second degree if
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(11 being I(i years of age or older, the ollrnder engages in sexual
penetration wilh n person who is 13,14, or If) years ofage and at least
three years younger than the offender, or aids, induces, causes or
encourages u person who is 13, 14, or 15years ofage and at least three
years younger than tho offender to engage in sexual penetration with
another person;

(2) being 16 years of age or older, the offender engages in sexual
contact with a person who is under 13 years of age or aids, induces,
causes, or encourages a person under 13 years of age to engage in
sexual contact with another person;

(3) being 18 years of age or older, the offender engages in sexual
contact with a person who is under 18 years of age and who

(A) is entrusted to the offender’s care by authority of law; or

(B) is the offender’s son or daughter, including an illegitimate or
adopted child, or a stepchild; or

(4) being 16 years ofage or older, the offender aids, induces, causes,
or encourages a person who is under 16 years of age to engage in
conduct described in AS 11.41.455(a)(2) — (6).

(b) Sexual abuse ofa minor in the second degree is a class B felony.
<§ 2 ch 78 SLA 1983)

NOTES TO DECISIONS

Prior law. — Kor cases decided under
prior luw, see notes lo AS 11.41.434, Notes
to Decisions.

Sec. 11.41.438. Sexual abuse ofaminor in the third degree, (a)
An offender commiits the crime of sexual abuse ofa minor in the third
degree if, being 16 years ofage or older, the offender engages in sexual
contactwith a person who is 13,14, or 15years ofage and at least three
years younger than the offender.

(b) Sexual abuse ofa minor in the third degree is a class C felony.
(8 2 ch 78 SLA 1983)

NO TES TO DECISIONS

Prior luw. — For coses decided under
priur luw, sec notes to AS 11.'11.4IM, Notes
to Decisions.

Sec. 11.41.440. Sexual abuse of a minor in the fourth degree,
(a) A.i offender commits the crime of sexual abuse of a minor in the
fourih degree if, being under 16 years of age, the offender engages in
sexual penetration or sexual contact with a person who is under 13
years of age and at least three years younger than the offender.

S 1141445 (JUIMINA Law i 114Moll

(b) Sexual abuse ofa minor in the fourth degree is a class A misde-

meanor. (§ 3 ch 166 SLA 1978; um
SLA 1983)

Effect of amendments. — The 1980
amendment rewrote subsection (a).

Tbe 1983 amendment rewrote this sec-
tion.

Legislative history reports. — For a
NOTES TO
Prior law. — For cases decided under

prior law, see notes to AS 11.41.431, Notes
to Decisions.

Applied in Goulden v. Slale, Ct. App.
Op. No. 201 (File No. 6465), 656 P.2d 1218
(1983).

Collateralrcfcrcncer. — Civil liability
Tor carnal knowledge wilh actual consent
of girl under age of consent, 45 ALR 780;
79 ALR 1229.

Assault with intent lo ravish or rape
consenting female under uge ofconsent, 81
ALR 599.

Parent or person in loco parentis, linbil-

8§ 9ch 102 SLA 1980; am ii 3ch 78

report on Chapter 102, SLA 1980 (HCS
CSSU 5111, see 1980 Senate Journal
Supplement, No. 44, May 29,1980, or 1980
House Juurnal Supplement, No. 79, May
28, 1980.

DECISIONS

Cited in Stores v. Slate, Sup. Cl. Op. No
2252 (File No. 3595), 625 P.2d 820 (19801;
Hodges v. State, Ct. App. Op. No. 233 (File
No. 7330), 660 P.2d 1203 (1983).

ity for rape of minor child, 19 Al.LR2d 460.

Assault  with intent to commit
unnatural sex act upon minor as affected
by lutlcr's consent, 65 ALR2d 748.

Applicability of rupe statute covering
children of a specified age, with respect to
a child who has passed the anniversary
date of such uge, 73 ALK2d 874.

Sec, 11.41.445. General provisions, (a) In a prosecution under A£
11.41.410 — 11.41.440 it is an affirmative defense thal, at the time of
the alleged offense, the victim was the legal spouse of the defendant

unless

(1) the spouses were living apart; or
(2) the defendant caused physical injury to the victim.
(b) In a prosecution under AS 11.41.410 — 11.41.440, whenever a

provision of law defining an offense depends upon a victim’s being
under a certain age, it is an affirmative defense that, at the time ofthe
alleged offense, the defendantreasonably believed the victim to i'e that
age or older, unless the victim was under 13 years of age at the time
of the alleged offense. (§ 3 ch 166 SLA 1978)

Sec. 11.41.450. Incest, (a) A person commits the crime of incest if,
being 18 years of age or older, that person engages in sexual
penetration with another who is relai ed, either legitimately or
illegitimately, as

(1) an ancestor or descendant of the whole or half blood;

(2) a brother or sister of the whole or half blood; or

(3) on uncle, nunt, nephew, or niece by blood.

(b) Incest is a class C felony. (8§ 3 ch 166 SLA 1978)
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Dculli of defendant abulrd prosecu- 4£!1'.2d 282 (1967), decided under former
(ion under former section, Hartwell v. AS 11.-1(1.110.
Slate, Sup. Ct. Op No 291 (Kile No 701),

Colluterul references. — Aiding und Sexual intercourse between persons
abetting offense of incest by one not related by half blood, 72 ALK2d 706.
related lo party. 6 Al.It 784; 74 AIl.R 1110; Prosecutrix as accomplice or victim. 74
101 Allt 1322, Al.R2d 705.

Relationship created by adoption as Rape, incest as included within chains
within statute regarding incest. 151 ALR of. 76 ALLR2d 484.

1146.

Consent us element of incest. 36 ALR2d

1299.

Sec. 11.41.455. Unlawful exploitation of u minor, (a) A person
commits the crime of unluwful exploitation of a minor if, in the state
and with the intentof producing a live performance, film, photograph,
negitive, slide, book, newspaper, magazine, or other printed material
that visually depicts the conduct listed in (1) — (6) of this subsection,
ehe person knowingly induces or employs a child under 18 years ofage
to engage in, or photographs, films, or televises a child under 18 years
of age engaged in, the following actual or simulated conduct;

(1) sexual penetration;

(2) the lewd touching of another person's genitals, anus, or breast;

(3) the lewd touching by another person ofthe child’s genitals, anus,
or breast;

(4) masturbation;

(5) bestiality; or

(6) the lewd exhibition of the child's genitals.

(b) A parent, legal guardian, or person having custody or control of
a child under 18 years of age commits the crime of unlawful
exploitution of a minor if, in the state, the person permits the child to
engage in conduct described in (a) of this section knowing that the
conduct is intended to be used in producing a live performance, film,
photograph, negative, slide, book, newspaper, magazine, or other
printed material that visually depicts the conduct.

(c) Unlawful exploitution ofa minor is a class B felony. (8 3 ch 166
SLA 1978; um § 1ch 57 SLA 1983)

Cross references. — For crime of ciis- magazine that depicts such conduct, the
(rililitinn of cliilil (Mimogriipliv, see AS person,” substituted " 18 years" for "16
11.01.125. years” in two plares, and added “the

Kffect of nmcmintentN. — The NIK.'I following actual or simulated conduct” to

omulidi»unl, in subsection (ul, substituted the end, all in (be introductory paragraph,
“nugiizinr, or oilier printed iiiuterisd that substituted "lewd" for "obscene” in pura*
visually depicts the conduct listed in iP - givohs (21, (8) and (6); and deleted
(til of tins hubsccloMi, the person” for or "female" preceding "breast” in paragraph

AH

{

(3). The om.-ndment also redesignated
former subsection tb) as subsection (c) and
added present subsection (b).

NOTES TO DECISIONS

Applied in Qualle v. Slate, Cl. App. Op.
No. 138 (File No. 5666), 652 P.2d 481
(1982).

Sec. 11.41.460. Indecent exposure, (a) An offender commits the
crime of indecent exposure if the offender intentionally exposes the
offender’s genitals to another person with reckless disregard for the
offensive, insulting, or frightening effect the act may have on that
person.

(b) indecentexposure before a person under 16years ofage isa class
A misdemeanor. Indecent exposure before a person 16 years of age or
older is a class B misdemeanor. (§ 4 ch 78 SLA 1983)

Sec. 11.41.470. Definitions. For purposes of AS 11.41.410 —
11.41.470, unless the context requires otherwise,

(1) "incapacitated” means temporarily incapable of appraising the
nature of one’s own conduct nnd physically unable to express
unwillingness to act;

(2) "victim” means the person alleged to have been subjected to
sexual assault in any degree or sexual abuse ofa minor in any degree;

(3) "without consent” means that a person

(A) with or without resisting, is coerced by the use of force against
a per or property, or by the express or implied threat of death,
imminent physical injury, or kidnapping to be inflicted on anyone; or

(B) isincapacitated as a resultofan actofthe defendant. (§ 3chl166
SLA 1978; am 8§ 5 ch 78 SLA 1983)

Cross references. — For definition of substituted “one’s own conduct and" for
terms used in this title, see AS 11.81.900. "his conduct und is" in parugrapli (1) ond
Effect of amendments. — The 1983 deleted "imminent"” preceding "death” nnd
amendment deleted "thut a person is” preceding “kidnapping” in rirugraph

preceding “lempon.r*ly incapable” and (31(A).

NOTES TO DECISIONS

Applied in Nicholson v. Stale, Ct. App. Quoted in Woods v. Sintc, Sup. Ct. Op
Op. No. 193 (File No. 61921, 65(il>.2d 1209 No. 2698 (File No. G1HOI, 1*.2d

(19821; Juncby v. Stntc, Cl. App. Op. No.
259 (File No. 5606), 665 P.2d 30 (1983);
Reynolds v. State, Ct. App. Op. No. 262
(File No. 6890), I".2d (19831.

(19831.

Ciled in Hartley v. Stole, Ct. App. Op
No. 151 (File No. 57371, 653 P.2d 1052
11982).
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Chapter 50. Syndicalism.

/Repealed, $ .11, ch. 160, SLA 1978. For Luw on terroristic
threatening, see AS 11.56.810.]

Chapter 51. Offenses Against the Family.

Section

100. Endangering the welfare ofa inor

120. Criminal nonsupport

125. Failure to permit visitation with a
minor

Collateral references. — 10 Am. Jur.
2d, Bigamy, § 1 el seq.; 42 Am. Jur. 2d,
Infants, H 16. 17. 55, 65-74; 47 Am. Jur.
2d,Juvenile Courts, Etc., 99 63-70;59 Am.
Jur. 2d, Parent and Child, 99 45, 50-87.

I*'1

1&
,A < VijjB ee.,IL51.1QQ. Knrffliufi>rtrvir th« walftm ~jainai#a) A per-

Section

130. Contributing lo the delinquency ofa
minor

140. Unlawful marrying

10C.J.S., Digamy, 1 letseq.;43CJ.S.,
Infants, 85 10, 24, 98; 67 C*1.S., Parent
and Child. 19 41, 165-178.

son commits the crime ofendangering the welfare ofa minor if, being
a parent, guardian, or other person legally charged with the care ofa
child under 10 years of age, the person intentionally deserts the child
in any place under circumstances creating u substantial risk of physi-

cal injury to the child.

Ib) Endangering the welfare of a minor is a class C felony. (t, 5 ch

166 SLA 1978)

Collateral references. — Liability of

parent for injury lo une.nunciputcd child

caused hy parent's negligence — ni mHern
cases, 6 ALR4lh 1066.

Sec. 11.51.120. Criminal nonsupport. (a) A person commits the
crimeofcriminal nonsupportif,being a person legally charged with the
support ofa child under 18 years ofage, the person iails without lawful
excuse to provide support for the child.

(b) As used in this section "support” includes necessary food, care,
clothing, shelter, medical attention, and education. There is no failure
to provide medical attention to a child ifthe chiid is provided treatment
solely by spiritual means through prayer in accordance with the tenets
and practices of a recognized church or religious denomination by un
accredited practitioner of the church or denomination.

id Criminal nonsupport is a class A misdemeanor. (§ 5ch 36 SLA

1978)
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NOTES TO DECISIONS

Editor’s notes- — The cases cited in the
notes below were decided under former AS
11.35.010, 11.35.090 and U.35.100.

A father has a primary and
continuing obligation to support his
children. Johansen v. State, Sup. Ct. Op.
No. 746 (File No. 1309), 491 P.2d 759
(1971).

And the inability of a futhcr to
engage in his chosen trade may not
excuse him from that obligation.
Johansen v. State, Sup. Ct. Op. No. 746
(File No. 1309), 491 P.2d 759 (1971).

There is no room for professional or occu-
pational pride where the duty ofchild sup-
port is involved. Johansen v. Stale, Sup.
Ct. Op. No. 746 (File No. 1309), 491 P.2d
759(1971).

Former section included person's
postdivorce obligation to support. —
See Johansen v. State, Sup. Ct. Op. No.
746 (File No. 1309), 491 P.2d 759 (1971).

Applicability of former statute to
putative fathers of illegitimate ~hil-
drcn. — See S.L.W. v. Alaska W orki.. i's
Comp. Bd., Sup. Ct. Op. No. 736 (File No.
1333), 490 P.2d 42 11971).

The purpose of contempt pro-
ceedings for nonpayment of child sup-
port decrees is to coerce the defendant lo
pay money. Il is not to punish him for his
pust failure to pay.Johansen v. State, Sup.
Ct. Oo. No. 746 (File No. 1309), 491 P.2d
759(1971).

Alaska statutes classify indirectcon-
tempts for nonsupport as a crime.
Johansen v. State, Sup. Ct. Op. No. 746
(File No. 1309), 491 P.2d 759 (1971).

And ajury trial is uvailuble.Johansen
v. State, Sup. Ct. Op. No. 746 (File No.
1309), 491 P.2d 759(1971).

If (he defendant usserts that he lacks the
ability to comply with the court's order of
child support, then he is entitled to a jury
trial on this issue.Johunsen v. State, Sup.
Ct. Op. No. 746 (File No. 1309), 491 P.2d
759 (1971).

Procedural aspects of contempt pro-
ceedings in nonsupport cases. — For
delineation of the procedural aspects of
contempt proceedings in nonsupport cases
where the purpose is to coerce the defen-
dant’s performance of his obligation, sec
Johunsen v. State, Sup. Ct. Op. No. 746
(File No. 13091, 491 P.2d 759 (1971).

Changes of venue in nonsupport
contempt cases. — Il cun be expected
thal cOUrH hearing nonsupport contempt

cases in tNe future may choose in some

cases lo make use of the discretionary
authority vested in them by AS 22.10.030
and will grant changes ofvenue. Johansen
v. Slale, Sup. Ct. Op. No. 746 (File No.
1309), 491 P.2d 759(1971).

Inability to comply with a child sup-
port order is an affirmative defense.
Johansen v. State, Sup. Ct. Op. No. 746
(File No. 1309), 491 P.2d 759 (1971).

In a contempt action the father will not
be permitted to buccced on the defense of
having a legitimate reason or excuse for
not complying with an order of child sup-
port where he has not made a reasonable
effort lo employ his earning capacity in
directions other than the one he has
chosen as hia chief means of livelihood.
Johansen v. Stole, ‘iup. Ct. Op. No. 746
(File No. 1309), 491 P.2d 759 11971).

Burden of proving noncompliance
with courtorder ofchild support — At
a contempt trial, the burden of proving
noncompliiince, by a preponderance of the
evidence, wilh the court's order of child
support should be on the plaintiff, who ini-
tiates the action. Johansen v. State, Sup.
Cl. Op. No. 746 (File No. 1309), 491 P.2d
759(1971).

Defendant must prove his inability to
comply with a court order ofchild support.
Johunsen v. Stutc, Sup. Ct. Op. No. 746
(File No. 1309), 491 P.2d 759 (19711.

In almost ull child support contempt
cases, the crucial issue will concern the
defendant's ability to comply. The burden
,ofproofin this respect should remain with
the defendant. This is where it presently
rests, in this state and in other jurisdic-
tions;such allocation of the burden of proof
is appropriate. Johansen v. Slate, Sup. Ct.
Op. No. 746 (File No. 1309), 491 P.2d 759
(1971).

The shifting of the burden of proof
entails a partial change or the ordinary
standurd employed in criminal cases. But
this is still advantageous to both parties.
The defendant's protection increases ns
the huiden of proof is shifted. Me needs
only lo show by a preponderance of the
evidence that ho is unable to pay. Once he
hus met this burden, incarceration, as a
coercive method, serves no useful purpose.
At the same time lhe interest of the com-
plainants, is receiving money which defen-
dant is able ta pay, is protected under this
approach. Johansen v. State, Sup. Ct. Op.
No. 746 (File No. 1309), 491 P.2d 759
(1971).
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(6) the person recklessly creates-a hazardous condition for others by
an act which has no legal justification or excuse; or

(71 the offender intentionally exposes the offender’s buttock or anus
to another with reckless disregard for the offensive or insulting effect
the act muy have on that person.

(b) As used in this section, "noise” is "unreasonably loud” if, con-
sidering the nature and purpose of the defendant’s conduct and the
circumstances known to the defendant, including the nature of the
location and the time of day or night, the conduct involves a gross
deviation from the standard ofconduct that a reasonable person would
follow ;n the same situation. "Noise” does not include speech that is
constitutionally protected.

(c) Disorderly conductisa class B misdemeanorand ispunishable as
authorized in AS 12.55 except that a sentence of imprisonment, if
imposed, shall be for a definite term of not more than 10 days. (8 7 ch

166 SLA 1978; am § 6 ch 78 SLA

Effect of amendments. — The 1983
amendment, in paragraph (a)(7), removed
personal pronouns  and substituted

NOTES TO

Editor's notes. — The cases cited in (he
notes below were decided under former AS
11.40.080 and 11.45 030.

Constitutionality of former
disorderly conduct stututc. — See I'oule
v. State, Sup. Cl. Op. No. 1060 (Kile No.
21041, 524 P.2d 286 (1974); State v.
Marlin, Sup. Cl. Op. No. 1122 (Kile No.
2143), 532 P.2d 316 (1975).

Disorderly conduct statute cannot
be applied to behavior which s
constitutionally exempt from criminal
prohibition. Annisketle v. Slale. Sup. Ct.
Op. No. 7.72 (Kile No. 12311,489 IV2d 1012

(197H.
Policemen presumed least likely to
be provoked. — Insofar us the theory of

disorderly conduct rests on the tendency of
tnc actor's behavior to provoke violence in
others, one must suppose that policemen,
employed and trained to maintain order,
would lie least likely lo he provoked lo
disorderly responses. Ant' kelte v. Stale,
Sup. Ct. Op No. 7.12 (File No. 12311 489
P.2d 11)12 (1971).

Il is only in lhe must limited circum -
stances that speech may be punished.
Annisketle v. Stale. Sup. Ct. Op. No. 732

1983)

"buttock or anus" for "genitals, butt
anus, or female breast."

DECISIONS

(Kile 5. 1 .-31), 489 P.2d 1012 (19711.
Kor discussion of speech prohibited
under former disorderly conduct stat-
ute, see Annisketle v. Slate, Sup. Ct. Op.
No. 732 (Kile No. t231), 489 P.2d 1012

(19711.
Telephone callcriticizing public offi-
cer. — There is neither legislative lan-

guage nor constitutional power to read
this section as including within its ambit a
single telephone call criticizing u public
olTicer for the performance of his official
duties. Anniskette v. Slale, Sup. Cl. Op.
No. 732 (Kile No. 1231), 489 P.2d 1012
(1971).

That an officer was personally offended
hy defendant's telephone call did not
render the defendant's conduct n crime.
Anniskette v. State, Sup. Ct. Op. Nu. 732
IKile Nu. 12311, 489 P.2 | 1012 (1971).

As to application uf former AS

11.40.080, prohibiting indecent exposure

nnd exhibition,see E L I.,v.State.Sup.Ct.
Op. No 15-10(Kile No. 33741, 572 P.2d 786
(19771.

§ 1161120 CItMINAL Law § 1.61.h25

Collatere references. — 12 Am. Jur. Vuguenoss as invalidating statutes or
2d, Breach Oi ‘eace, Etc., 55 18-40. ordinances dealing wilh disorderly

11 CJ.s., Breach of the Peace, S3 1-16.  persons or conduct, 12 ALR3d 1448.

Failure or refusal to obey police officer’s Larceny as within disorderly conduct

order to move on, on street, as disorderly statute or ordinance, 71 ALR3d 1156.
conduct, 65 ALI(2d 1152.

Misuse of telephones as disorderly con-
duct, 97 ALR2d 504.

Sec. 11.61.120. Harassment. (a) A person commits the crime of
harassment if, with intent to harass or annoy another person, that
person

(1) insults, taunts, or challenges another person in a manner likely
to provoke an immediate violent response;

(2) telephones another and fails to terminate the connection with
intent to impair the ability ofthat person to place or receive telephone
calls;

(3) makes repeated telephone calls at extremely inconvenienthours;

(4) makes an anonymous or obscene telephone call or a telephone
call that threatens physical injury;

(5) subjects another person to offensive physical contact; or

(6) viol esa provision ofan order issued under AS 25.35.010(b) or
25.35.020 restraining the respondent from communicating directly or
indirectly with the petitioner.

(b) Haras mentisaclass Bmisdemeanor. (§ 7ch 166 SLA 197ft.-am
§ 10 ch 61 SLA 1982)

Crosa references. — For provisions sec AS 12.25.030(b).
authorizing arrest witht | warrant in cer- Effect of amendments. — The 1982
tain cases where the poll e officer has rea- amendment added purngraph (6) Lo sub-

sonable cause to believe thal the person section (ul.
has committed a crime under this section,

NOTES TO DECISIONS

For ense construing former AS Op. No. 732 (File No. 1231), 489 P.2d IP 2
11.45.035 relating to illegal use of tele- (1971).
phones, see Anniskette v. Stale, Sup. Ct.

Collutcrul references. — Misuse uf ofstale criminul stututc forbidding use of
telephones us disorder¥ conduct, 97 telephone to annoy or harass, 95 ALR3d
ALlI(2d 504. 411.

Validity, construction, und application

"{Sec, 11,6},125, Distribution.p/.chUdpornpgjpph”Ut) A person
commits the crime of distribution of chiid pornography if the person
brings or causes to be brought into the state for sale or distribution, or
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in Ltic stute possesses, prepares, publishes, or prints with intent to
distribute, sell, or exhibit to others for commercial consideration, any
material that visually depicts conduct described wunder AS
11.41.455(a), knowing that the production of the material involved the
use of a child under 18 years of age who engaged in the conduct.

(b) This sectiori does notapply to acts that are an integral partofthe
exhibition or performance ofa motion picture ifthe acts are performed
within the scope ofemployment by a motion picture operator or projec-
tionist employed by the owner or manager of u theater or other place
for the showing of motion pictures, unless the motion picture operator
or projectionist

(1) has a financial interest in the theater or place in which
employed; or

(2) causes the performance or motion picture to be performed or
exhibited without the consent of the manager or owner of the theater
or other place of showing.

(c) Distribution ofchild pornography is a class C felony. (8 2 ch 57
SLA 1983)

Cross references. — For crime of
unlawful exploration of a minor, see AS
11.41.455.

Sec. 11.61.130. Misconduct involving a corpse, (a) A person
commits the crime of misconduct involving a corpse if

(1) exceptosauthorised by law or in on emergency, the person inten-
tionally disinters, removes, conceals, or mutilates a corpse;

(2) the pt.o”n engages in sexual penetration of a cotpsc; or

(3) the person detains a corpse for a debt or demand or upon a lien
or charge.

(b) Misconduct involving a corpse is a class A misdemeanor. (§ 7 ch

166 SLA 1978)

Cclla'.eral rcfercncoB. —22 Am. Jur. Liability in dnmngcs for withholding
2d, Dead liudies, 33 47-50. corpse from relatives, 48 ALK3d 240.

25A C.J.S., Dead Bodies, 33 8121-8(41. Validity, construction, and application

Action ul luw for desecration of gruve, afstulules making it u criminal olTensc to
172 ALR 554. mislrcut or wrongfully dibposc of dead

Immunity from liability for unlawful body, 81 ALK3d 1071.
treatment ofdead body in ope'~tion of hos-
pital hy ntatc or governmental unit or
agency, 25 ALR2d 244.

Sec. 11.61.140. Cruelty to animals, (a) A person commits tic
crime of cruelty to animals if the person

(1) intentionally inflicts severe und prolonged physical pain or
suffering on an animal;

(2) recklessly neglects an animal and, as a result of thut neglect,
causes the death ofthe animal or causes severe pain or suffering to the
animal: or

(3) kills an animal by the use of u decompression chamber.
(b) It is a defense to a prosecution under (a)(1) or (2) of this section

that the conduct of the defendant

(1) conformed to accepted veterinary practice;
(2) was partofscientific research governed by accepted standards; or

(3) was necessarily incident to lawful hunting or trapping activities.

(c) In this section, "animal” means a vertebrate living creature not
a human being, but does not include fish.

(d) Cruelty to animals is a class A misdemeanor. (8 7 ch 166 SLA
1978; am § 1ch 78 SLA 1980; am § 20 ch 59 SLA 1982)

Effect of amendments. — Tho 1980
amendment rewrote the section.

The 1982 amendment inserted " (allll or
(a)(2) of" in the introductory language of
subsection (b).

Editor's notes. — The provisions of
paragraphs (1' and (3) of subsection (a) as
il existed prior to the 1980 amendment

may now be found in AS 11.61.145.
Collateral references. — 4 Am. Jur.
2d, Animals, 38 27-30.
3A CJ.S., Animals, 55 99-112.
Cruelty in trapping animals, 79 ALR
1308.
What constitutes statutory offense of
cruelty, 82 ALR2d 794.

See. 11.61.145. Promoting an exhibition of fighting animals, (a)
A person commits the crime of promoting an exhibition of fighting

animals if the person

(1) owns, possesses, keeps, or trains an animal with intent that it be
engaged in an exhibition of fighting animals;

(2) instigates, promotes, or has a pecuniary interest in an exhibition

of fighting animals; or

(3) attends an exhibition of fighting animals.

(b) The animals, equipment, vehicles, money, and other personal
property used by a person in a violation of (a)(1) or (2) t-fthis section
shall be forfeited to the state if thq person is convicted of an offense

under this section.

(c) In this section, "animal” means a vertebrate living creature not
a human being, but does not include fish.
(d) Promoting an exhibition of fighting animals

(1) under (a)(1) or (2) of this section is a class C felony;

(2) under (a)(3) of this section is a violation for the first offense and
a class B misdemeanor forthe second and each subsequent ofiense. (§ 2

ch 78 SLA 1980)

Sec. 11.61.i*50. Obstruction of highways, (a) A person commits
the crime of obstruction of highways if the person knowingly

(1) places, drops, or permits to drop on a highway any substance that
creates a substantial risk of physical injury to others using the

highway; or

(2) renders a highway impassable or passable only with
unreasonable inconvenience or hazard.



s 11.61.250 Alaska Statutes §1l.65.030
<bl Criminal possession of explosives isa
(1) class A felony if the crime intended is murder in any degreeor

kidnapping;
(2) class B felony if the crime intended is a class A felony;
(3) class C felony if the crime intended is a class B felony;

(4) class A misdemeanor if the crime intended isa class C felony;

(5) classB misdemeanor if the crime intended is a class or class
B misdemeanor. (§ 7 ch 166 SLA 1978)

Colintcral references. — 31 Am. Jur. Possession of bomb, mololov cocktail, or
2d, Explosions und Explosives, similar device us criminul offense, 42
§* 121 130. ALftfd 1230.

35 CJ.S., Explosives, § 12.

Sec. 11.61.250. Unlawful furnishing of explosives, (a) A person
commits the crime of unlawful furnishing of explosives if the person
furnishes an explosive substance or device to another knowing that the
other intends to use the substance or device to commit a crime.

(b) Unlawful furnishing ofexplosives is a class C felony. (§ 7 ch 166

SLA 1978)
Chapter 65. Offenses Against Public Convenience.

Secs. 11.65.010 — 11.65.020. /Renumbered as AS 30.50.020 and
30.50.010.1

Sec. 11.65.030. Tampering with posted notices. IRepealed, § 21, ch.
166, SLA 1978.}

Chapter 66. Offenses Against Public
Health and Decency.

Article
1. Prostitution anil Related Offenses <88 U.UG.iOO— 11.6 .150)

2. Gambling Offenses (85 11.66.200— 11.66.280)

Article 1. Prostitution und Related Offenses.

Section Section
100. Prostitution 130. Promoting prostitutionin the  third
110. Promoting prostitution in the first degree

degree 140. Corroboration ofcertaintestimony
120. Promoting prostitution in the second not required

degree 150. IMinilions

§ 11.66.100

NOTES TO
Municipal ordinances not
prohibited. — The enactment of this

article does not prohibit municipal
ordinances penalizing the solicitation of
prostitutes by putative customers. Munic-
ipality of Anchorage v. Afualo, Ct. App.
Op. No. 213 (File Nos. 7094, 7095), 657
P.2d 407 (1983).

There is nothing i. 'zs article which

Collateral rcfcrenci.z. — 63 Am. Jur.
2d, Prostitution, 8 1 et seq.

27 CJ.S., Disorderly Houses, 5 letseq.;
73 CJ.S., Prostitution, 8 1 ct seq.

Constitutionality and construction of
pandering acta, 74 ALR 311.

Criminal Law § 11.66.110

DECISIONS

would support an inference thal the leg-
islature sought to encourage men to
patronize prostitutes nor is there any indi-
cation in this article that the legislature
sought statewide uniformity in regulating
commercial sexuul relations. Municipality
of Anchorage v. Afualo, Ct. App. Op. No.
213 (File Nos. 7094, 7095), 657 P.2d 407
(1983).

Validity and construction of statute or
ordinance proscribing solicitation for
purposes of prostitution, lewdness, or
assignation — modern cases, 77 ALK3d
519.

Sec, 11.66.100. Prostitution, (a) A person commits the crime of
prostitution if the person engages in or agrees or offers to engage in
sexual conduct in return for a fee.

(b) Prostitution is a class B misdemeanor. (§ 8 ch 166 SLA 1978)

NOTES TO

Common law. — The keeping of a
huwdyhouse was a misdemeanor at
common law, whereas fornication and
prostitution were not. Elcazar v. United
Stutes, 16 Alaska 561, 241 F.2d 385 (9th
Cir. 1956), decided under former AS
11.40.220.

This section is not Irreconcilable
with a municipal ordinance prohibiting
the solicitation of prostitutes by putative
customers. Municipality of Anchorage v.
Afualo, Ct. App. Op. No. 213 (File Nos.
7091, 7095), 657 P.2d 407 (1983).

Actual payment of n fee is not
required; an act of prostitution is com-

Collateral references. — Prostitution
as vagrancy, 14 ALR 1501.
Entrapment to procure women for

DECISIONS

plete when un offer is extended or nn
agreement inude to engage in sexual con-
duct in return for a fee. Garibay v. Slate,
Ct. App. Op. No. 221 (File No. 62461, 658
P.2d 1350(1983).

Proof. - Customer’s testimony that he
agreed lo purchase sexual favors for sum of
$200, his testimony that he charged the
purchuse price using his VISA card '-.id
the VISA c'.arge slip itself were all highly
probative ofwhether an agreement or offer
lo engage ;n sexuul conduct in return for a
fee wus in tnct made. Garibay v. State, Ct.
App. Op No. 221 (File No. 6246), 658 P.2d
1350 (1983).

immoral purposes, 18 ALR 186; 66 ALR
478; 86 ALR 263.

Sec. 11.66.1.10. Promoting prostitution in the firstdegree. (a) A
person commits the crime of promoting prostitution in tho first degree

if the person
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(1) induces or causes a person to engage in prostitution th'.ugh the
use of force;

(2) as other than a patron ofa prostitute, induces or causes a person
under 16 years of age to engage in prostitution; or

(3) induces or causes a person in that person’s legal custody to
engage in prostitution.

(b) In a prosecution under (a)(2) of this section, it is not a defense
that the defendant reasonably believed that the person induced or
cuuscd to engage in prostitution was 16 years of age or older.

(c) Except as provided in id) of this section, promoting prostitution
in the first degree is a class B felony.

(d) A person convicted under (a)(2) ofthis section is guilty ofa class
A felony. (8 8 ch 166 SLA 1978; am 8§ 1, 2 ch 50 SLA 1983)

Effect of amendments. — The =983 (d)ofthis section” lo Ihe beginning of sub-
amendment added "Except as provid -d in  section (c) nnd udded subsection (d).

NOTES TO DECISIONS

For case construing former statute Sentence for procurementupheld.—
prohibiting importing or exporting Sec Price v. State, Sup. Ct. Op. No. M50
femulcs for immoral purposes, see (File No. 27941, 565 P.2d 858 (1977).

9 11.66.130 Criminal Law § 11.66.130

NOTES TO

Far caso construing former stututc
prohibiting soliciting or procuring for
purpose of prostitution, see Plus v. State,
Sup. Ct. Op No. 1904 (File Nos. 3529,
3530), 598 P 2d 966 (1979).

Instruction. — Trial courtdid noterrin

Collateralreferences. — Separate acts
oftaking earnings ofor support from pros-

DECISIONS

refusing togive instruction requiring slate
to prove that prostitution enterprise
involved in case was ofan ongoing nature.
Guribay v. State, Cl. App. Op. No. 221
(File No. 6246), 658 P.2d 1350 (1983).

titute as se,- ate orcontinuing offenses of
pimping, 3 { RIth 1195.

Sec. 11.66.130. Promoting prostitution in .he third degree, (a)
A person commits the crime of promoting prc ititution in the third
degree if, with intent to promote prostitution, the person

(1) manages, supervises, controls, crowns, either alone or in associa-
tion with others, a place of prostitution;

(2) as other than a patron ofa prostitute, induces or causes a person
16 years of age or older to engage in prostitution; *

(3) as other than a prostitute receiving compensation for personally
rendered prostitution services, receives or agrees to receive money or

State v. Adkerson. Sup. Ct. Op. No. 294 For case construing former statute

(File No. 520), 403 P.2d 673 119651.
For cusc construing former pro-
curemcnt statute, see Johnson v. State,

concerning necessary evidence for
prostitution or seduction, see Johnson
v. State, Sup. Ct. Op. No. 832 (File No.

other property pursuant to an agreement or understanding that the
money or other property is derived from prostitution; or
(4) engages in conduct that institutes, aids, or facilitates a prop'itu-

Sup. Ct. Op. No. 832 (File No. 13381, 501 1338), 501 P.2d 762 (1972).
I’'.2d 762 (19721.

Collateral references. — Transporting Woman conniving or consenting to own
female for purpose of prostitution, 74 tLR l.ansportution, 84 ALR 376.
330.

See. 11.66.120. Promoting prostitution in the second degree,
(n) A person commits the crime of promoting prostitution in the second

degree if the person
(1) manages, supervises, controls, orowns, either alone orin associ .-

lion wilh others, a prostitution enterprise other thun a place of prosti-

tution; or
(2) procures or solicits a patron for V. prostitute.
(b) Promoting prostitution in the second degree is a class C felony.

(5 8ch 166 SLA 1978)

ch:

tion enterprise.

(b) Promoting prostitution in the third degree is a class A misde-

meanor. (§ 8 ch 166 SLA 1978)

NOTES TO

Editor’s notes. — The cases cited in the
notes below were decided under former AS
11.40.260,11.40.300,11.40.330,11.40.410,
and 11.40.420.

Common law. — The keeping of a
bawdyhouse was a misdemeanor at
common law. Eleazar v. United Slates, 16
Alaska 561. 241 F.2d 385 (Dili Cir. 1956).

Lessor muy be guilty us keeper. — If
a man leases his house to a woman to be
kept as a bawdyhouse for purposes of pros-
titution, ar.d it is kept for such purposes,
with his knowledge, he is guilty as keeper.
Rosencrunz v. Unite.) Slates, 155 F. 38
(9th Cir. 1907).

As well as agent of lessor. — The
agent of an owner. who rents a house
knowing thut it is to be used as a house of
prostitution, and thin il is so used, may be
found guilty ns a keeper. Rosencrunz v.

DI TSIONS

United States. 155 F. 38 (9th Cir. 1907).

For case construing former slutute
prohibiting employment in a house of
prostitution or living on the earnings ofa
prostitute, see Johnson v. Stute, Sup. Ct.
Op. No. 832 (File No. 1338), 501 P.2d 702
(1972).

For case construing former statute
prohibiting importing or exporting
females for immoral purposes, sec
Stale v. Adkerson, Sup. Cl. Op. No. 294
(File No. 520), 403 P.2d 673 (1965).

For case construing former stututc
prohibiting pimping, sec Johnson v.
United States, 2CO F. 783 (9th Cir. 1919).

For case construing farmer stututc
prohibiting n male’s living wilh or on
the earnings ofa prostitute, sec Dunn v.
Stale, Sup. Ct. Op. N » 409 (File No. 735),
426 P.2d993(i167!
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Sec. 12.05.010. Crime commenced outside state but
consummated inside. When the commission of a crime commenced
outside the state is consummated inside the state, the defendant is
liable to punishment in this state even though out of the state at the
time of the commission of the crime charged, if tho defendant
consummated the crime through the intervention of an innocent or
guilty agent, or by other means proceeding directly from the defendant.

<§ 1.06 ch 34 SLA 1962)

Legislative history reports. — For
report on original bill, see 19G2 House
Journal, pp. 224*231.

Collateral references. — 21 Am. Jur.
2d, Criminal Law, $ 366.

Chapter 10. Limitations of Actions.

Section
10. General time limitations
20. Specific time limitation

Sec. 12.10.010. General time

Section

30. When period of limitation runs
40. When period of limitation does notrun

limitations. A prosecution for

murder may be commenced at any time. Except as otherwise provided
by law, no person shall be prosecuted, tried, or punished forany offense,

not murder, unless the indictment

is found or the information or com-

plaint is instituted within five years next after such offense shall have
been committed. (§ 1.02 ch 34 SLA 1962; am § 1ch 99 SLA 1962)

Crossreferences. — For limitations on
prosecutions under the election laws, sec
AS 15.13.120(e) und AS 15.56.130.

NOTES TO

The statute of limitations is jurisdic-
tional. Padie v. Stutc, Sup. Ct. Op. No.
1359 (File No.3113), 557 P.2d 1138 (1976),
ufTd on other grounds, Sup. Ct. Op. No.
1465, 566 P.2d 1024 (1977).

It is to be construed in favur of the
defendant. Pudic v. Stats, Sup. Ct. Op.
No. 1359 (File No. 3113), 557 P.2d 1138
(1976), ail'd on other grounds, Sup. Ct. Op.
No. 1465, 566 P.2d 1024 (19771.

Statute of limitations for man-
slaughter. — While there is nn statute of
limitations in Alaska for the offense of
murder, the crime of manslaughter is sub-
ject to u five-year statute of limitations.
Padio v. State, Sup. Cl. Op. No. 1843 (File
No. 3564). 594 P.2d 50 (1979).

Defendant muy not he cnnvictcd of
time-barred lesser included offense. —
Just us a defendant may nut be charged
with u tiine liarred offense, he inny not he
convicted of it, even as n lesser offense

DECISIONS

included in one which is not lime-barred.
Padie v. State, Sup. Ct. Op. No. 1359 (File
No. 3113), 557 P.2d 1138 (1976), alTd on
other grounds, Sup. Ct. Op. No. 1465. 566
P.2d 1024 (1977).

Hut jury may be instructed on
elements of such offense. — A criminal
trial jury may be instructed on the
elements ofa lesser included ofTense when
the statute of limitations has run on the
lesser offense but not the charged ofTense.
Pudie v. Slate, Sup. Ct. Op. No. 1359 (File
No. 3113), 557 P.2d 1138 (1976), ofTd on
other grounds, Sup. Ct. Op. No. 1465, 566
P.2d 1024 (1977).

Where defendant was charged wilh first
degree murder und the statute iff limi-
tations had run on the lesser offense of
manslaughter, white thu jury should not
lie instructed that they might find defen-
dant guilty of manslaughter, defendant
was entitled to an instruction un the

"LV 'time
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mitigating effects of passion and
provocation, requiring the jury to acquit
him if he presented such evidence in mit-
igation and the state did not negate it.
Padie v. Stole, Sup. Ct. Op. No. 1359 (File
No. 3113), 557 P.2d 1138 (1976), a/Td on
other grounds, Sup. Ct. On. No. 1465, 566
P2d 1024 (1977).

A statute of limitations can be
waived if the trial court determines that
the following prerequisites have been met:
(1) The waiver is knowing, intelligent, and
voluntary; (2) it is made for the defen-
dant's benefit and after consultation with
counsel; and (3) the defendant’s waiver
does not handicap his defense or contra-
vene any other public policy reasons
motivating the enactment of the statute.
Padie v. State, Sup. Ct. Op. No. 1843 (File
No. 3564), 594 P.2d 50 (1979).

Since defendant's waiver ofthe relevant
statute of limitations was knowingly,
intelligently, and voluntarily entered; it
was mado for defendant's benefit and after
consultation with counsel; and defendant’s
waive- did notcontravene any ofthe policy
reasons underlying criminal statutes of
limitations, the superior court possessed
jurisdiction to accept defendant's plea of
nolo contendere to the charge of
manslaughter aficr the statute of limi-
tations had run. Padie v. State, Sup. Ct.
Op. No. 1843 (File No. 3564), 59-1 P.2d 50
(1979).

Collatcrul references. — 21 Am.Jur.
2d, Criminal Law, § 223 et seq.
22 CJ.S., Criminal Law, 5 223 et seq.

Case-by-cnse analysis as to
waivability Issue. — Although moet
courts have treated the waivability issue
as dependent on whether a statute is
treated as jurisdictional or as an affirma-
tive defense, this arbitrary distinction
should be abandoned in favor of i
casc-by-case analysis focusing on the lan-
guage of the applicable statute of limi-
tations and the public policies behind its
enactment. Padie v. State, Sup. Ct. Op. No.
1843 (File No. 3564), 594 P.2d 50 C979).

By seeking nn instruction on an of-
fense which is lime-barred, defendant
does not waive tho defense of this section.
Padie v. Stale. Sup. Ct. Op. No. 1359 (File
No. 3113), 557 P.2d 1138 (1976), afTd on
other grounds, Sup. Ct. Op. No. 1465, 566
P.2d 1024 (1977).

Applied in Coffey v. Stole, Sup. Ct. Op.
No. 1732 (File No. 30021, f85 P.2d 514
(1978).

Stated in Yarbor v. Stole, Sup. Cl. Op.
No. 1240 (File No. 2397), 546 P.2d 564
(1976); State v. Brinkley, CIl. App. Op. No.
361 (File No. A-164), p.2d (1984).

Cited in Marks v. State, Sup. Ct. Op.
No. 787 (File No. 1414), 496 P.2d 66
(1972); In re P.H., Sup. Cl. Op. No. 857
(File No. 1538), 504 P.2d 837 (1972).

JIHSC+"2UILQ2D-. &p«w>ifigdlw»4t<niU tuin/(a) even if the general

limitation has expired, a prosecution for any offense which

includes a material element of fraud or breach of fiduciary obligation
may be commenced within one year after the discovery of the offense

by an aggrieved party or by a person who has legal capacity to rep-
resent an aggrieved party ora legal duty to report the offense and who
is not a party to the offense, but in no case shall this provision extend
the period of limitation otherwise applicable by more than three years.

(t>) Even ifthe general time limitation has expired, a prosecution for
any olTense based upon misconduct L\ office by a public officer or
employee may be commenced within year after discovery of the
offense by a person having a duty to report such offense, but in no case
shall this provision extend the period oflimitation otherwise applicable
by more than three years.
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frfclfEven if Hit; general lime limitation lias expired, a prosecution
under AS 11.11.-110 — 11.41.460 for an ofTense committed against a
person under the age of 10 may he commenced within one year after the
crime is reported to a peace officer or the person reaches the age of 16.
whichever occurs first. This subsection does not extend the period of
limitation by more than five years. (S 1.03 ch 31 SLA 1962; am § 7 oh
78 SLA 1983)

Cross references. — Kor applicability Effect of mncndmecents. — Tiie 1983
oftc! of this section, see 5 11.ch. 78. SI.A amendment added subsection (c).
1983, in the Temporary and Special Acts.

NOTES TO DECISIONS

Stated in Stale v. Brinkley, Cl. App Op.
No. 301 (File No. A-164), P.2d
(19841.

Sec. 12.10.030. When period of limitation runs, (a) An offense is
committed either when every element occurs, or, if a legislative
purpose to prohibit a continuing course ofconduct plainly appears, at
the time when the course of conduct or the defendant’s complicity
therein is terminated. Time starts to run on the dc.y after the offense
is committed.

(b) A prosecution is commenced either when un indictment is found
or when a warrant is issued, provided that such warrant is executed
without unreasonable delay. (§ 1.04 ch 34 SLA 1962)

NOTES TO DECISIONS

§ 1210010 Com-: ok Criminal Phockdiiuk 812.20.010

Sue. 12.10.0-10. W hen period of limitation does notrun. (a) The
period of limitation does not run during any time when the accused,
with a purpose to ovoid detection, apprehension, or prosecution, is
outside the state or is absent from the accused’s usual place of abode
within the state, but in no case shall this provision extend the period
of limitation otherwise applicable by more than three years,

(b) The period of limitation does not run during any time when a
prosecution aguinst the accused for the same conductis pending in this

state. (§ 1.05 ch 34 SLA 1962)

NOTES TO DECISIONS

Wurrant requirements. — AS
12.10.030(h) and subsection (b) do not
require that a warrant be based on un
indictment, information, orothercharging
document before the statute of limitations
is tolled by its issuance. Shaw v. State, Ct.
App Op. No. 60 (File No. 5311), 634 P.2d
381 (1981).

Pending prosecution found. — Where
defendant did not mmppear for sentencing on
felony convictions and the trial court
issued o bench warrant for his failure lo
appear, yet not until six years, 10 months,

Co>,ntcral references. — Necessity of
alleging in indictmentor information lim i-
tation-tolling facts, 52 ALIt3d 922.

and four days Inter was defendant indicted
for his failure to appear, the issuance of
the warrant constituted i pending pros-
ecution under subsection b) which, when
combined wilh the finding of the trial
court that under AS 12.10.030(b) there
was a reasonable basis for delay in
executing the warrant to toll the statute of
limitations, was sufficient to bring pros-
ecution of the offense within the five-year
period allowed by the statute of limi-
tations. Shaw v. Stute, Cl. App. Op. No. 50
(File No. 5311), 634 P.2d 381 (1981).

Wurrant requirements. — Subsection
Ihland AS 12.10.04(ilb) du not require thut
j wurrant be based on an indictment,
information, or other charging document
before the statute of limitations is tolled hy
its issuance. Shaw v. Slate, Ct. App. Op.
No. 50 (File No. 5311), 634 P.2d 381
(19811,

Itcusonnlile delay found. — Where
defendant did not appear for sentencing on
felony convictions nnd the trial court
‘ssucd a bench warrant for his failure to
appear, yet not until six years, 10 months,

Cullutcriil references. — 21 Am. Jur.
2d, Criminal Law, 5 157.

and four days later was defendant indicted
for his failure to uppcur, the issuance of
the warrant constituted u pending pros-
ecution under AS 12.10.040(b) which,
when combined wilh the finding of tho
triul court Unit under subsection (b) there
was u reasonable basis for delay in
executing the wurrant lo toll the statute of
limitations, was sufficient to bring pros-
ecution of the offense within the five-year
period allowed hy the statute of limi-
tations. Shaw v. Stote, Ct. App. Op. Nu. 50
(File No. 53111. 634 P.2d 381 (1981).

Chapter 15. Parties.

[Repealed, § /1 ch 166 SLA 1978. For present provisions, see AS
11.16.1

Chapter 20. Bars to Actions.

Section Section

.0. Conviction or acquittal elsewhere os 40. When conviction or acquittal is a bar
bar to other offenses
20. When acquittal or dismissal is no bur 50. Dismissal as bar

30. When ucquiltal is u bar 60. Discharge of codefemlant as bar

Sec. 12.20.010. Conviction or acquittal elsewhere as bar. When
an actcharged asa crime iswithin thejurisdiction ofthe United States,
another state, or n territory, as well as of this state, a conviction or

acquittal in the former is a bur to the prosecution for it in this state.
(§ 1.11 ch 34 SLA 1962)



S 12.45.020

and amounts on tho checks, including
those to he uttered, and assisted in
running the checks through the check pio-
lector, could have been indicted und pun-
ished for the offenses of which the
defendants were convicted and w;r, un
accomplice. Ing v. United States, 278 F 2d
362 (9th Cir. 1960).

Facts showing witness wns not
accomplice.— General statement by wit-
ness that he and defendant, "had talked
over the fact of burglarizing King
Builders"” was not enough to show that he
conspired in a prearranged plan to commit
tho particular crimes with which defen-
dant was charged, or that he in any
manner aided, abetted, assisted or partici-
pated in the criminal acts. Taylor v. State,
Sup. Ct. Op. No. 216 (File No. 407). 391
P.2d 950(1954).

That witness later disposed of the stoln
goods, knowing they were stolen, di". not
maka him an accomplice. Taylor v. State,
Sup. ft. Op. No. 216 (File No. 407), 391
P.2d 950 0 064).

Evidence notconnecting defend"” Us
with crime. — Where the facts and cir-
cumstances relied upon for corroboration
did no more than show an opportunity for
the defendants to have committed the
crimes or connect them with the perpetra-
tors. such evidence did not tend to connect
the defendants with the conunisriin ofthe
crimes ofwhich they were conviu-.d. Ing v.
United State:, 278 F.2d 362 (9th Cir.
1960).

Sufficiency of corroborating testi-
mony. — Corroborating testimony is not
sufficient if it requires the interpretation
and direction of tho testimony to be
corroborated. Ing v. United Stales, 278
F.2d 362 (9th Cir. 1960).

The statutory requirement of
corroboration is satisfied when the
corroborating evidence tomb, to induce in
the rninds of the jurors a rational belief
that the accomplice wus speaking the
truth when he implicated the defendant in
the criminal event. Dimmick v. Stale, Sup.
Ct Op. No. 632 (File No. 10981, 473 P.2d
616 0 970).

The corroborative evidence fulfills Ihe
requirement that il lend to connect the
defendant with the commission of the
crime where it serves as u means or
inducing in the minds of the jurors a
rational belief that the accomplice was
speaking Ihe truth when he implicated the
defendantin thecriminal event. Pulokis v.
Stole, Sup. Ct. Op No. 649 (File No. 1108),
476 P.2d 474 (1970).

Ai.aska Statutes
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Corroborating evidence need only be
sufficient to induce in the minds of the
jurors a rational beliefthat the accomp®
was speaking the truth when he impli-
cated the defendant in the criminal event
Anthony v. Slate, Sup. Ct. Op. No. 1025
(File No. 1774), 521 I'.2d 486 (1974).

Evidence was sufficient to satisfy the
statutory requirement of corroboration.
Thomas v. State, Sup. ft. Op. No. 200 (File
No. 384), 391 P.2d 18t1964).

In @ prosecution for unnatural carnal
copulation, there was ample corroboration
ofalleged accomplice's testimony. Christ,
v. United Slates, 17 Alaska 107, 261 K.2d
357 ,9th Cir. '158). cert, denied, 360 U.S.
919, 79 S. f 1438, 3 L Ed. 2d 1535,
rehearing denied, 361 U.S. 857, 80 S. Ct.
47,4 1. Ed. 2d 96 (1959).

H i ng issue of erroneously
allot <guncorroborated testimony to
go lo jury. — Thnt it was error for the

court to allow uncorroborated testimony to
gotothejury is an issue properly raised by
a motion for judgment of acquittal.
Beaversv. Slale,Sup. Ct. Op. No. 765 (File
No. 1387), 492 P.2d 88(1971).

Section inapplicable to grand jury
proceedings. — This section's eviden-
tiary requirement of corroboration is
inapplicable to grand jury proceedings.
Merrill v. State, Sup. Ct. Op. No. 392 (File
No. 688), 423 P.2d 666, cert, denied, 386
U.S.1040,87S.Ct. 1497,18 L. Ed. 2d 607
(1967).

lienee, indictment may be returned
without corrnborLtlon of accomplice's
testimony. — i‘hert is no requirement in
either Alaska's Code of Criminal Proce-
dure, orin its Rules ofCriminal Procedure,
that an accomplice’'s testimony be
corroborated before an indictment can bo
properly returned. Merrill v. State, Sup.
Ct. Op. No. 392 (File No. 688), 423 P.2d
686, cert, denied, 386 U.S. 1040, 87 S. Cl.
1497, 18 L. Ed. 2d 607 <1967).

Applied in Curman v. State. Sup. Ct.
Op. No. 1979 (File No. 3555), 602 P.2d
1255 (1979); Miller v. State, Ct. App. Op.
No. 24 (File No. 4572), 629 P.2d 546
11981).

Quoted in Oksoktaruk v. State, Sup. Ct.
Op. No. 2089 (File No. 3986), 011 P.2d 521
<1980); Price v. State, Ct. App.Op. No. 100
(File No. 5083), 047 P.2d 611 (1982).

Stated in Daniels v. State, Sup. Cl. Op.
No. 185 (File No. 295), 388 P.2d 813
(1964).

§ 12.45.030

Code of Criminal

§ 12.45.0-15

Procedure

Secs. 12.45.030 — 12.45.040. Evidence required in certain cases.

[Repealed, § 21 ch 166 SLA 1978.J

) "k6eo”lI2Aiv(M 8.-BvildenDe-e*-past-»exual <sa>mm< Inafadwl-"#

SCxfIPfl cupft ftaffl'llt ffjth infrnU

In prosecutions Tor

the crime of sexual assault in any degree or an attempt to commit
sexual assault in any degree, evidence of the complaining witness’
previous sexual conductshall notbe admitted nor reference made to it
‘he presence ofthe jury exceptas provided in this section. When the
defendant seeks to adm it the evidence for any purpose, the defendant
may apply for an order of the court at any time before or during the
trial or preliminary hearing. After the application is made, the court
shall conducta hearing incamera to determine the admissibility ofthe
evidence. If the court finds that evidence offered by the defendant
regarding the sexunl conduct of the complaining witness is relevant,
and thatthe probative value ofthe evidence offered is not outweighed
by the probability that its admission will create undue prejudice, confu-
sion of the issues, or unwarranted invasion of the privacy ofthe com-
plaining witness, the court shall make an order stating whatevidence
may be introduced and the nature of the questions which shall be
permitted. The defendant may then offer evidence under the order of

the court.

(b) In the absence ofa persuasive showing to the contrary, evidence
of the complaining witness’ sexual conduct occurring mor: ,han one
year before the date ofthe offense charged is presumed to be inadm issi-

ble under this section.

(c) In this section "complaining v itness” means the alleged victim of
the crimr* charged, the prosecution of which is subject to this section.
(8 1cl. .6b SLA 197; am § IS ch 166 SLA 1978)

Crc | references. — For similar court
rule, see Evid. R. 404(a)(2).

NOTES TO DECISIONS

In camera hearing before presenting
evidence. — In prosecution for attempted
sexual assault in the first degree, defen-
dant's counsel should have moved foran in
camera hearing before presenting any c\ I-
dence relating to tho victim's prior scxui’
conduct. Budcn v. State, Ct. App. Op. No

Collateral references. — Modern
status of admissibility, in forcible rape
prosecution, of complainant’s prior sexual
octs, 94 ALR3d 257.

285 (File No. 6832), 667 P.2d 1275 (1983).
Applied in Padgett v. State, Sup. Cl.
Op. No. 1801 (File No. 3317), 590 P.2d 432
(1979); Moss v. State, Sup. Cl. Op. No.
2239 (File No. 4389), 620 P.2d 674 (1980);
Kvosnikoffv. Stute, Ct. App. Op. No. 314
(File No. 5588), 674 P.2d 302 (1983).

Modern status ofadmissibility, in statu-
tery rape prosecution, of complainant's
pi orscxuul ucts or general reputation for
un hastily, 90 ALR3d 1300.
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Effect of amendments. — Tliu 12 62 035" near the beginning <fsubsec.
amendment inserted “nntl in AS lien Ini.

*'g'x”
defined in (e> ofrihisjsection may request from the commission records
of all convictions involving contributing to the delinquency ofa minor
and any sex crimes ofa person who holds or applies for a position in
which the person has or would have supervisory or disciplinary power
over a minor. The commission shall authorize the disclosure of the
information to the requesting interested person and shall provide a
copy ofthe information to the person who is the subject ofthe request.

(b) Arequest forrecords under (u) ofthis section shall include within
it the fingerprints of the person who is the subject ofthe request and
any other data specified in regulations adopted by the commission. The
request shall be on a form approved by the commission, and the com-
mission muy charge a fee to be paid by the requesting interested person
for the actual cost of processing the request. The commission shall
destroy an application within six months after tl.o requested informa-
tion is sent to the requesting interested person and the person who is
the subject of the request.

(c) The commission shall adopt regulations to implement the « -ovi-
sions of this section.

(d) If an individual is denied employmentus a result of tu.' disclo-
sure of inaccurate or incomplete records under this section, an action
may be brought against the state. No other action may be brought
ugainst the state, or an agency or employee of the stute, as a result of
disclosing or failing to disclose criminaljustice information.

A (e) Asused in this sectiorf . o
«Ssta a conviction

fora violation or attempted violations of AS 11.51.130(u)( 1), (3), or (5);
former As 11.40.130; or the laws of anotherjurisdiction if the offense
would have hecn a crime in this state under As 11.51.130(u)( 1), (3), or
(5) or former AS 11.40.130 if committed in the stute;

(2) "interested person” means a corporation, company, partnership,

firm, association, organization, business trust, or society, as well as a
natural person, thal. employs or solicits the employment of a person to
serve with or without compensation in a position in which the person
has or would have s. oervisory or disciplinary power over a minor;
(31 "sex crime" means uconvii .on fora violation orattempted viola-
tion or AS 11.41.410- 11,11.../il, AS 11.61.110(a)(7), or AS 11.66.100
— 11.66.130; former AS 11.15.120,11.15.134,0r 11.15.i60; former AS
11.40.080,11.40.110, 11.40.130, or 11.40.200 — 11.40.420; or the laws
. t\ ofanotherjurisdiction if the offense would have been a crime in this

.iVv | stute under one ofthe sections listed in this paragraph if committed in
A X thistale. (1) 2 ch 66 SLA 1983; am § 44 ch 6 SLA 1981)

S H162.0*0 Com: ok Ckiminai. PitocKinmi: S 12.62.050

Effect of amendments. — The 1981  tyted "former AS 11.1S.120, 11.15.134, or
amendment, in subsection (e), in para- 1115160; former 11.40.080, 11.40.110,

graph 1l), substituted w'former AS  1140.130,0r 11.40.200 - 11.40.420;or the
11.-10.130; or tho lowa of anotherjurisdic-

tion" for "or for a violation or attempted
violation ofan offense committed outside  fense committed outside lhe state" and
the stale” und inserted “or former AS  wgsections listed in this paragraph” for
11.40.130," and in paragraph (3) substi- «zpove sections.”

laws of another jurisdiction” for "or for u
violation or attempted violation of an of-

Sec. 12.62.040. Security, updating, and purging, (a) Criminal
justice information systems shall

(1) be dedicated to law enforcement purposes and be under the
managementand control oflaw enforcementagencies unless exempted
under regulations adopted under AS 12.62.010;

(2) include operating procedures approved by the commission which
are reasonably designed to assure the security of the information con-
tained in the system from unauthorized disclosure, and reasonably
designed to assure that criminal offender record information in the
system is regularly and accurately revised to include subsequently
furnished information;

(3) include operating procedures approved by the comt.lission which
are designed to assure that information concerning an individual siittll
be removed from the records, based on considerations of age, nature of
record, and reason?,ble interval following the last entry ofinformation
indicating that Ih* individual is still under the jurisdiction of a law
enforcement agency.

(b) Notwithstanding any provision of this section, any criminal jus-
tice information relating to minors which is maintained as part ofa
criminal justice information system must be fforded at least the same
protection and is subject to the same piucedural safeguards for the
benefitofthe individual with respect to whom the information is main-
tained, in matters relating to access, use and security as il would be
under AS 47.10.090. <§ 1 ch 161 SLA 1972)

Sec. 12.62.050. Interstate systems forthe exchangeofcriminal
justice information, (u) The commission shall regulate the participa-
tion by all state and local criminal justice agencies in an interstate
system for the exchange of criminal justice information, and shall be
responsible to assure t.He consistenty ofthe participation with the pro-
visions nnd purposes of this chapte,. The commission may not compel
any criminal justice ar,ency to participate in an interstate system.

(b) Directaccess to an interstate system for the exchange ofcriminal
justice information uhall be limited to those criminal justice agencies
that are expressly designated for that purpose by the commission.
When the system employs telecommunications access terminals, the
commission shall lim it the number and placement ofthe terminals to
those for which adequate security measures may be taken nnd ns to

which the commission may impose appropriate supervisory regu-
lations. (§ 1ch 161 SLA 1972)
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() Ifmore than one power is proposed, each appears separately on
the liallnt.

(c) The borough mayor shall certify the election results to the
Department of Community anil Regional Affairs. If the majority of the
votes cast on the question is favorable, the borough shall assume the
added power within 30 days of certification ofelection results. (§ 2 ch
118 SLA 1972; am 5 9 ch 200 SLA 1972)

Chapter 41. Powers of Third Class Boroughs.

Section
11). Powers nf third class boroughs
20. Assembly lo serve as school board

Sec. 29.41.010. Powers ofthird class boroughs, (a) A third class
borough shall exercise the areawide powers of education and tax as-
sessment and collection in the manner provided for second class bor-
oughs. Areawide exercise of powers other than education and tax
assessment and collection is not authorized.

(b) A third class borough may by a majority vote of the voters in a
general or special election provide for planning, platting and zoning in
accordance with AS29.33.070 — 29.33.245 for boroughs and may exer-
cise any general law municipal power which a second class borough is
authorized to assume by this title. Powers assumed by a third class
borough under this section may be exercised only within service areas.
A third class borough may establish, operate, alter or abolish service
areas in the manner provided by AS 29.63.090 for second class bor-
oughs. The acquisition ofadditional powers on a service area basis may
be initiated in either of two ways:

(1) * number ..re equal to 15 per cent of the number of votes
castin the proposed service area at the preceding regular election may
file a petition with the assembly; or

(2) the assembly may place the ‘lestion on the ballot.

(c) A third class borough mat .rrow money and issue negotiable
general obligation, revenue or refunding bonds und other evidences of
indebtedness as provided for first and second cluss boroughs in AS
29.58.150 — 29.58.340.

(d) Amilitary reservation within a third class borough is not part of
the borough school district until the military mission is tcrminutcd or
until inclusion in the borough school district isapproved by the Depart-
ment of Education. However, operation of the military reservation
schools by the borough school district may be required by the Depart-
ment of Education under AS 14.14.110. If the military mission of a
military reservation terminates or continued managementand control
by a regional educational attendance area is disapproved by the

Dciiiirliiient of Education, operation, management and control of

§29-4l-020 Municipal Government §29_43_020

district in which the military reservation is located. (S 2 ch 118 SLA
1972; am 8 4 ch 32 SLA 1973; am 8§ 7 ch 72 SLA 1974; am § 7 ch 13
SLA 1975; am § 35 ch 124 SLA 1975; am 88 1, 2 ch 93 SLA 1977)

Legislative history reports. — Kor
reportonch.72,SLA 1974(HCSCSSU 122

NOTES TO

Operation of Milithrv reservation
schools. — Nothing in the legislature's
1975 amcndnv.iU requires locct school
districts that take over operation of mili-
tary recurvation schools lo assume any

IKinancel am Hi, see 1974 House Journal,
p. 619.

DECISIONS

The state must bear the lo-js resulting
from the fire destruction of a military
reservation school operated by a local
school district in the absence of provisions
to the contrary. Slale v. Fairbanks N. Star

risk oi loss or duty to insure school build- Borough School Dist., Sup. Ct. Op. No.

ings. State v. Fairbanks N. Star Borough 3957 <ite No.44771,621 P.2d 1329 <1981).
School Dist., Sup. Ct. Op. No. 2257 (Kile
No. 4477), 621 P.2d 1329(1981).

Sec. 29.41.020. Assembly to serve asschool board. The borough
assembly is the borough school board for third class boroughs. The
borough e ecutive is the presiding officer of the borough assembly and
president of the school board. The borough executive has all powers of
a borough executive except for the veto power. () 2 ch 118 SLA 1972;
am § 30 ch 94 SLA 1980)

Effect of amendments. — The 1980 weighted voting shall apply to board deci-
arnendmentdeleted the former second sen- sions.”
tence, which read: "Where applicable,

Chapter 43. Powers of Cities Outside Boroughs.

Section Section

10. Additional powers 100. Extension of curfews outside i ies
20. Assessment and tax collection 105. Enforcement of curfews

30. Education 110. Penalty for violation ofcr /&<,

40. Planning and zoning

Sec. 29.43.010. Additional powers. In addition to the powers
granted by AS 29.48, cities outside boroughs are granted the powers
specified in this chapter. Powers ofthis chapter which are incorporated
by reference to laws governing boroughs apply to home rule cities
outside boroughs only in thos, cuses in which they are made applicable
to home rule boroughs in t ic provisions incorporated. () 2 ch 118 SLA
1972)

Sec. 29.43.020. Assessment and tax collection. Home rule and
first class cities outside boroughs may assess, levy and collect a general
property tax. A property tax if levied must be assessed, levied and
collected its provided by AS 29.53 for hnrniiuhs. f'ilievnni il-lunmniw
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NOTES TO DECISIONS

Applied in Cily uf Yakutat v. Hyman,
Sup. Cl. Op. No. 2581 IFile No0s.6033,
(1(1991, 654 P.2d 785 <1982,.

Sec. 29.43.030. Education. Home rule and first class cities outside
boroughs constitute city school districts and establish, maintain, and
operate a system of public schools as provided by AS 29.33.050 for
boroughs. (8 2 ch 118 SLA 19721

Sec. 29.43.040. Planning nnd zoning, (a) Home rule and first
class cities outside first andsecond class boroughs shall,and second
class cities outside first andsecond class boroughs may, provide for
planning, platting and zoning, as provided by AS 29.33.070 —
29.33.245 for boroughs.

(b) Home rule and firstclass cities within third class boroughs shall,

and second class cities within third class boroughs may, provide for
planning, platting and zoning, as provided by AS 29.33.070 —
29.33.245 for boroughs. (8 2 ch 118 SLA 1972; am 58 8, 9 ch 93 SLA
1977)

Effect of amendmecnL.. — The 1977 cluss" preceding "boroughs'lin two pluccu
amendment inserted "first and second in subsection (a) and added subsection (b).

Sec. 29.43.100. Extension of curfews outside cities. The provi-
sions of a curfew ordinance enacted by a city of any class concerning
minors shall be imposed in the total area within 20 miles oft te limits
of that city. Ifa given area lies within 20 miles of two or more cities
with conflicting curfew ordinances, the provisions of the curfew
ordinance of the city having the largest population prevails as to the
overlapping urea. (8 1ch 86 SLA 1962)

Itcvisor's notes. — Formerly AS “city"” were deleted ns the cins.sificulion nf
11.60.250. Kemimhurcd in 1978 under municipalities in this title no lunger
4 22.ch. IGG, SI.LA 1978. Also in 1978, the includes villages. See AS 29.08.
words "or villuge" following the word

See. 29.43.105. Enforcementofcurfews, (a) The municipal peace
officers shall enforce the provisions of the ordinance inside the city
limits. Under AS 29.43.100 — 29.43.110 the state peace officers shall
enforce the provisions of the ordinance in the area outside the city
limits.

(b) In an area where state peace officers are not available;, the

municipal peace officer may enforce the provisions of the ordinance in
the area outside the city limits if the enforcement responsibilities are
delegated bv contracl between the slate and (lie mimiripalitv. 8 3 ch

8 29.43.110 M unicipal Goveknment 8 29.48.010

Rcvisor's notes. — Formerly AS
11.60.250. Renumbered in 1978 under
5 22,ch. 166, SLA 1978.

10- Penalty fordalatUuLPLeurfaw.Tho penalty for
violation of AS 29.43.100 — 29.43.110 is as prescribed by the curfew
ordinance ofthe city, and a fine so paid shall be paid to the city when
the violation takes place in the city. Otherwise the fine shall be paid
to the state. However, the penalty shall not exceed a fine of $300, or
imprisonment for 30 days, or both. (§ 2 ch 86 SLA 1962)

Rcvisor's notes. — Formerly AS
11.60.250. Renumbered in 1978 under
5 22,ch. 166, SLA 1978.

Chapter 48. Powers Applicable to All
Municipalities.

Article

1. General Powers (55 29.48.010 — 29.48.020)

2. Facilities, Services and Regulation (55 29.48.030 — 29.48.110)
3. Municipal Enactments (55 29.48.130 — 29.48.220)

4. Miscellaneous Provisions (55 29.48.250 — 29.48.270)

5. Construction of Powers (55 29.48.310 — 29.48.330)

Article 1. Gene al Powers.

Section

10. General powers
20. Second class borough powers outside
rities

Sec. 29.48.010. General powers. Municipalities have the
following general powers, subject to other provisiont- of law:

(1) to establish and prescribe the functions of municipal depart-
ments, offices or agencies;

(2) to establish and prescribe salaries for the elected and appointed
municipal officers and employees;

(3) to make investigations of the affairs of the municipality and
make inquiries into the conduct ofa municipal department;

(4) toenter into agreements, including those for cooperative orjoint
administration of any functions or powers with a local government,
with the stat.”, or with the United States;

(5) to requi.e periodic and special reports from r. municipal depart-
ment to bu submitted through the municipal executive;

(6) lo sue and be sued;

(7) to levy taxes and special a .oessments;

(8) to enforce ordinances and to prescribe penalties for violations;

(9) to acquire, manage, control, m s and dispose ofreal and personal



5 17.08.1-J0 Alaska Statutes 847.08.140

Sec. 47.08.140. Definitions. In AS 47.08.010 — 47.08.140

(1) "applicant” means a person who has suffered a catastrophic
illness and is applying for assistance under AS 47.08.010 — 47.08.140
or is the subject of nn application for assistance under AS 47.08.010 —
47.08.140;

(2) "applicants share” means the amount of the total medical
expense related to the catastrophic illness which the committee deter-
mines the applicant can reasonably be expected to pay based on
income, assets, and number of dependents under AS 47 08.060;

(3) "catastrophic illness” means illness or injury which results in
medical expenses of over $1,000 during a period not to exceed 12
months, after all other sources of third-party payment have been
exhausted;

(4) "committee” means the Catastrophic Illness Committee, created
under AS 47.08.020;

(5) "elective medical orsurgical procedures” meanstreatmentwhich
is not essential to the life or health of a person;

(6) "family" means two or more persons related by blood or marriage
or adoption living as one economic unit;

(7) "liquid assets” means assets which can be readily converted to
cash;

(8) "medical expense” means nny financial obligation incurred in
the course oftreatment ofillness as prescribed by a physician, includ-
ing bills for ancillary services, patient transportation, transportation
of a medical or family escort when reasonably necessary, or living
expenses while receiving outpatient treatment in a community to
which the applicant is not reasonably able to commute from the appli-
cant’s permanent place of abode;

(9) "nonliquid assets” means all assets which are not liquid assets;

(10) "permanent place of abode” means a dwelling, or a dwelling
unit in a multiple dwelling, including lots and outbuildings or an
appropriate portion of these, which are necessary to convenient use of
the dwelling unit;

(11) "provider” means a licensed physician, pharmacist, dentist, or
other health service worker or a licensed hospital, clinic, skilled
nursing home, intermediate cere facility or health maintenai.ee orga-
nization which has provided services not excluded by AS 47 08.050 to
an applicant as a result of a catastrophic illness;

(121 "third-party payments” means payments of medical expenses
related to a catastrophic illness by sources other than the applicant or
the committee, including but not limited to state and federal medical
assistance programs, private health insurance, employment-relnted
health insu-ance, military health insurance, workers' compensation,
violent unites compensation, Indian Health Service of the United
States Department of Health and Human Services, and awards in legal
actions. <§ 1 ch 107 SLA 1978)

§47.10.010Welfare, Social Services and Institutions §47.10.010

Chapter 10. Delinquent Minors and Children
in Need of Aid.

. Children’s Prucc-."tdinga (5§ 47.10.010 — 47.10.142)
. Juvenile Institutions (§5 47.10.150 — 47.10.220)

. Care of Children (11 47.10.230 — 4/.10.260)

. General Provisions (11 47.10.270 — '".10.290)

A WN P

NOTES TO DECISIONS

Cited in Flores v. Flores, Sup. Ct. Op.
No. 1875 (File No. 3832), 598 P.2d 893
(1979).

Article 1. Children’s Proceedings.

Section Section

10. Jurisdiction

20. Investigation and petition

30. Summons and custody of minor

40. Release of minor

50. Appointmentofguardian ad litem or

85. Child in need of aid; religious
treatment

90. Records

95. Arrest ofa minor

100. Retention ofjurisdiction over minor

110. Appointment of guardiun or

attorney
60. Waiver ofjurisdiction custodian
70. Hearings 120. Support of minor
75. Young adult advisory panels 130. Detention
80. Judgments and orders 140. Temporary detention and detention
81. Predisposition hearing reports hearing
82. Best interests or the child 142. Emergency custody and temporary
83. Renew hearing information placement hearing
84. Legal custody, guardianship, and
residual parental rights and

responsibilities

Sec. 47.10.010. Jurisdiction, (a) Proceedings relating to a minor
under 18 yearsofage residing or found in the state are governed by this
chapter, except as otherwise provided in this chapter, when the court
finds the minor

(1) to be a delinquent minor as a result of violating a criminal law
of the state or of a municipality of the stute; or

(2) to be a child in need of aid as a result of

(A) the child being habitually absent from home or refusing
acceptavailable care, orhaving no parent, guardian, custodian orrela-
tive caring or willing to provide care, including physical abandonment
by

(i) both parents,

(ii) the surviving parent, or

(iii) one parent ifthe other parent’s rights and responsibilities have
been terminated under AS 47.10.080 or voluntarily relinquished;

in
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(Hi tin; child bein|» in need of medical treatment tu cure, alleviate,
or prevent substantial physical harm, or mental harm os evidenced by
failure to thrive, severe anxiety, depression, withdrawal, nr untoward
oppressive behavior or hostility toward others, and the child’s parents
ore unwilling to provide the medical treatment;

((">the child having suffered substantial physical harm or ifthere is
an imminent and substantial risk that the child will suffer such harm
us a result of the actions done by or conditions created by the child’s
parent, guardian or custodian or the failure of the parent, guardian or
custodian adequately lo supervise the child;

(1)1 the child having been sexually abused either by .he child's
indent, guardian or custodian, or as a result of conditions created by
the child's parent, guardian or custodian, or by the failure of the
parent, guardiun or custodian adequately to supervise the child;

(E> the child committing delinquent acts as a result of pressure,
guidance, or approval from the child’s parents, guardian or custodian;

(FI the child having suffered substantial physical abuse or neglectas
a result of conditions created by the childs parent, guardian or
custodian.

When a minor is accused of violating a traffic stutute or regu-

, a traffic ordinance or regulation of an incorporated munic-
ipality, a fish and game statute or regulation under AS 16 or a parks
and recreaMonal facilities statute or regulation under AS 41.21,
excepting a statute the violation of which is a felony, the procedure
prescribed in AS 47.10.020 — 47.10//90 may not be followed, except
that a parent, guardian or legal custodian shall be present at all pro-
ceedings. The minor accused ofa trulfic offense, a fish and game statute
or regulation violation under AS 16 or parks and recreational facilities
violation under AS 41.21 shall be charged, prosecuted, und sentenced
in the district court in the same manner us an udult.

(c) In a controversy concerning custody of a minor, the court mny
appointa guardian ofthe person and property ofa minorand may order
support from either or both parents. Custody ofa minor may be given
to lhe Department of Health and Social Services, and payment of sup-
port money lo the department may be ordered. (§ 4 art | ch 145 SLA
INf>7; am 8 1eh 76 SLA 1961; am 88 1,2 ch 110 SLA 1967;am § 1lch

6 1SLA 1969;am S Och 104 SLA 1971; ain 88 7,8 ch 63 SLA 1977; am
ii 1ch 104 SLA 1982)

(‘ross references. See Itulrs ofChil- amendment udded subparagraph (2)IFI lo
timis IW-cdurc, Alaska Utiles uf Court subsection (a).
rntt'i-durc ...id Atliiiiiiintratian. For waiver L'tlitor'u notvs. *— Section 7, cli. 110,
ol im istlicli«*n.sire AS 17.1001)0. Forprovi- SI.A 1007,us amended by 5HO, cli. 60, SLA

sums relating to child protection, see AS 1070, provides: "In exercising its jurisdic*

17 17 For provisions establishing office of  tinu under AS 17.10, the superior court

child advocacy, see AS -17.50. may designate district judges nnd inngis-
IGfeet of amendments. — The 1082 Irates us masters under Civil Rule 53."
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Section 32. ch. 63, SI.A 1977, provideo:
"Section 7 of (his Act has the effect of
changing Children'* Rule 12 by deleting
nny references to 'Truant from school,’
‘endongertingl the morals or health,’
‘being wayward or habitually disobedient,’

NOTES TO

Applicability uf 1977 nmendment—-
All cases pending at the lime ofthe enact-
ment of the new children's statute hy the
1977 acts are entitled to hearing under the
new, rather than the old, standards. In re

Sup. Ct. Op. No. 1548 (File Nos.
3219, 3229), 573 P.2d 1376 (1978).

In order to provide guidance to the supe-
rior court for the administration of juve-
nile justice, children adjudged dependent
under the standards of former subsection
(a)(5) of till, section prior to its repeal in
1977 are entitled, on request, lo s disposi-
tional hearing under the standards of the
newly-enacted subsection (a)(2)(C) of this
section. In rc J.M ., Sup. Ct. Op. No. 1548
(File Nos. 3219, 3229). 573 P.2d 1376
(1978).

Children adjudged dependent under
former (n)(5> of this section are entitled on
request to an adjudicative hearing under
the standards of subsection (a)(2)(C). In re
C.L.T., Sup. Ct. Op. No. 1866 (File No.
3607), 597 P.2d 581 (1979).

Rehabilitation, rr.lhcr than punish-
ment, is the express purpose of juve-
nile jurisdiction. Mere confinement
wilhuut treatment docs not contribute to
the goal of rehabilitation; such confine-
ment constitutes cruel und unusual pun-
ishment. Rust v. Stale, Sup. Cl. Op. No.
1668 (File No. 3172). 582 P.2d 134 (1978).

Principul precept behind children's
court concept ia that a person under 18
years of age does not have muturc judg-
ment and may not fully realize the conse-
quences of his acts, and that therefore he
should not generauy have to bear tho
stiginu ofa criminal conviction for the rest
ofhis life. In re P.M.. Sup. Ct. Op. No. 857
(File No. 1538), 504 P.2d 837 (1972).

A child "in need of uid” appears to
be the functional equivalent of a
"dependent” child under this section as
il existed prior to its 1977 amcnc mont. In
rc C.L.T., Sup. Ct. Op. No. 1866 (File No.
3607), 597 P.2d 518 (19791.

The phrase "under 18 years of nge"
refers to the nge of the accused person at
the time of the alleged offense. In re P.H .,
Sup. Cl. Op. No. 857 (File No. 1538). 504
P.2d 837 (1972).

or ‘'uncontrolled,” and has the effect of
substituting the words ‘child in need ofaid’
for the terms ‘child in need ofsupervision'
and 'dependant’ where those two terms
appear in Rules of Children's Procedure.”

DECISIONS

Jurisdiction dependent upon age of
offender attime ofacL — Juvenilejuris-
diction of the superior court in delin-
quency proceedings iB dependent upon the
age of tho offender at the time of the delin-
quent acts. Henson v. State, Sup. Ct. Op.
No. 1590 (File No. 3024). 576 P.2d 1352
(1978).

Child is exempt from criminal pros-
eculion until children's court waives
jurisdiction. — From the moment a child
commits un offense he is exempt from
criminal prosecution until the children's
court properly waives itsjurisdiction. In re
P.H. Sup.Ct. Op. No. 857 (File No. 15381.
504 P.2d 837 (19721.

Deferring action against child until
18th birthday would frustrate purpose
of juvenile courts. — To allow officials
charged with the execution of the law to
prosecute a child offender as a criminal
merely by deferring action until the child's
18th birthday would frustrate II:." purpose
ofjuvenile courts. In re P.H., Sup. Cl. Op.
No. 857 (File No. 1538). 504 P.2d 837
(1972).

Serious constitutional issues would
arise if the nulure of 'he proceedings
against a child offender were lo depend an
the arbitrary decision of law.enforcement
officials. In re P.M., Sup.. Ct. Op. No. 857
(Pile No. 1538), 504 P.2d 837 (1972).

When person over or under certain
age. — With respect lo penal statutes,
whether a person isoverorunderacertain
ago depends upon whether he has reached
that particularanniversary ofhis birthday
or not. State v. Linn, Sup. Cl. Op. No. 47
(File No. 122). 303 P.2d 361 (1961).

"Delinquent"” status depends not upon
u criminal conviction but upon proof that
the juvenile committed acts which would
have been criminal if committed by an
adult. Rust v. Stale, Sup. Ct. Op. No. (668
(File No.3172). 582 P.2d 134 (1978).

One who committed ucrime when 18
years of uge could lie criminally prose-
cuted, as an adult, when he had keen
previously adjudged a delinquent minor
nnd the court hod retained supervisory
junsdiction over him -intil ago 19. Henson
v. Stute, Sup. Ct. Op. No. 1590 (File No.
3020.576 P.2d 1352(1978).
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Former AS 17.12.110(d)(4) not in con-
flict.— Former AS 17.12.110Id)l4l, which
provided that a person who, while under
the age of 18, possesses, controls or uses
any amount of marijuana was, upon con-
viction, guilty of a misdemeanor pun-
ishable hy a fine of not more than $1000,
was not in conflict with paragraph (a)(1) of
this section and AS 47.10.080(b)(1).
M.O.W. v. Stale. Ct. App. Op. No. 95 (File
No. 4846). 645 P.2d 1229 (1982).

State may Interfere with certain con-
duct of children in need ofaid. — Con-
duct of children alleged to be in need of
supervision Isce now children alleged lo be
in need ofnidl, such as running away from
home and foster homo placement, may
constitutionally he interfered with by the
state. L.A.M. v. State, Sup. Ct. Op. No.
1249 (File No. 2221). 547 P.2d 827 (1976).

Interests to be protected by legisla-
tion regarding children in need of uid.
— See L.A.M. v. State, Sup. Ct. Op. No.
1249 (File No. 2221), 547 P.2d 827 (1976).

Mcnns chosen hy the stale lo protect
children are closely and substantially
related to an appropriate government
interest. L.A.M. v. State, Sup. Ct. Op. No.
1249 (File No. 2221), 547 P.2d 827 (1976).

The purpose of tho supervision or
treatment contemplated by the cre-
ation of tho child in need of supervi-
sion |sce now child in need of aid), und its
predecessor noncriminal delinquency was
reinlegrutiun of the child into her family
and resumption ofparental custody includ-
ing parental control. L.A.M. v. State, Sup.
Ct. Op. No. 1249 (File No. 2221), 547 P.2d
827 (1976).

Tho discretion allotted a parent In
the administration of punishment Is
not unlimited. Clearly it aocs not extend
to punishmentregularly causing the "sub-
stantial physical harm" which under sub-
section (a)(2)(C) determines thut u child is
in need ofuid. In rc D.C., Sup. Ct. Op. No.
1862 (File No. 3840), 596 P.2d 22 (1979).

A minor who has been adjudged u
child in need ofsupervision [now child
In need cf uidl cunnot be institu-
tio""!<zed under the Children's Code. In
e A Minor Child, Sup. Ct. Op. No. 737
(File No. 1524), 490 P.2d 658 (1971).

The Department of Health and Social
Services dues not pussess the authority to
institutionalize any minor, including one
who has been declared a child in need of
supervision Isce nuw child in need ofaill
who has been committed to its custo-’ . it
is unreasonable to construe A* .. chil-
dren's stutules in a manner which would

A laska Statutes
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result in lire grant to the Department of
Health and Social Services of broader
powers of commitment than possessed by
the trial court. In re A Minor Child, Sup.
Ct. Op. No. 737 (File No. 1524), 490 P.2d
658(1971).

Requisites todetermination ofdelin-
quency. — Defore ajuvenile can be deter-
mined delinquent in a proceeding which
could result in commitment to an institu-
tion, thus curtailing his freedom, certain
requisites must be met. First, written
notice of the charges rc  'be given to the
juvenile end his parw.is sufficiently in
advance of the proceedings to allow prep-
aration to meet the charges. Second, the
child and his parents must he apprised of
the right to counsel, including appointed
counsel in case of indigency. Third, the
child may exercise his privilege against
self-incrimination. Lastly, absent a valid
confession, the determination of delin-
quency cannot he sustained in the absence
of sworn testimony, which is subject to
cross-exnmination. K.J. v. State, Sup. Ct.
Op. No. 628 (File No. 1144), 471 P.2d 367
(1970).

Minor properly declared delinquent.
— Where the lower courtdetermined that
a minor would not abide by any orders it
entered regarding her supervision under
former subsection (j) of AS 47.10.080, this
behavior constituted willful criminal con-
temptofthe court’s authority; were she an
oduit, her actions would be characterized
as a "crime" under Alaska statutes. She
was, therefore, properly declared a delin-
quent and subject to those sanctions avail-
able for the correction of a delinquent
minor's behavior. L.A.M. v. State, Sup. Ct.
Op. No. 1249 (File No. 2221). 547 P.2d 827
(1976).

Where tho parents’ Interests are
hostile to the child’'s, the parents may
notselectthe child's attorney. WagstafT
v. Superior Court, Family Court Div., Sup.
Ct. Op. No. 1144 (File No. 2208), 535 P.2d
1220 (1975).

Then the child may retain the attor-
ney of his choice or, in the alternative,
ask the court to appoint an attorney for
him. WagstafT v. Superior Court, Family
Court Div., Sup. Ct. Cp. No. 1144 (File No.
22081, 535 P.2d 1220 (1975).

And court must respect choice. — If
the child >kis retained counsel, the court
must r> peel the child's choice. WagstafTv.
Siv .tor Court. Family Court Div., Sup.
-1 Op. No. 1144 (File No. 2208). 535 P.2d
1220(1976).

The required standard of pmof lias
hern increased from "a preponderance of
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the evidence” to "beyond a reasonable
doubt” in the adjudicatory stages of at
least those delinquency proceedings in
which a child iB charged with an act that
would be a crime if committed hy an adult.
E.J. v. State, Sup. Ct. Op. No. 628 (File No.
1144), 471 P.2d 367(1970).

Privilege against self-incrimination.
— See E.L.L. v." State, Sup. Ct. Op. No.
1540 (File No. 3374), 572 P.2d 786 (1977)
(decided prior to tho 1977 amendment to
this section).

Violation of former Inw relating to
purcliose of Intoxicuting liquors by
minors.— See Purdy v. United States, 16
Alaska 173, 146 F. Supp. 762 (D. Alaska
1956).

Prosecution forJoyriding. — Subsec-
tion (h) of this section and former AS
28.35.010(d) demonstrated a clear legisla-
tive intent to exclude from the coverage
and requirements of the juvenile code
those cases involving alleged misde-
meanor violations of Alaska's "joyriding™
statute by persons under. 18 years of age.
Stale v.G.L.P.,Sup.Ct.Op.No. 1786 (File
No. 2978), ;90 P.2d 65 (1979).

One unc r 18 years of age could be
charged, prosecuted and sentenced in Lhe
district court, as an adult, for a misde-
meanor violation of Alaska's "joyriding™
statute, former AS 28.35.010(a), before
there had been an order hy the superior
court waiving the latter court's juvenilo
jurisdiction. Stute v. G.L.P., Sup. Ct. Op.

No. 1786 (Filo No. 2978), 590 P.2d 65

(1979).
Termination of pnrentul rights due
to abandonment. — In proceeding to

terminate parental rights, although trial
judge orally stated Ib he considered in-
voluntary incurccn .ion to constitute
abandonment, where written findings of

Collateral references. — 27 Am. Jur.,
Infants, §§ 101 lo 112; 31 Am.Jur., Juve-
nile Courts and Delinquents, Dependent
and Neglected Children, §§8 13 to 50.

43 C.J.S., Infants, 8§ 6, 93 et seq.

Another court'sjurisdiction over a child
os affected by assumption ofjurisdiction
by juvenile court, 11 ALR 147; 78 ALU
317; 146 ALR 1153.

Vagrancy of minora. 14 ALR 1507.

Constitutionality of statute which, for
reformatory purposes, deprives parent of
custody or control of child, 60 ALR 1342.

fact, submitted by state end signed by
court, referred to purent's voluntary
absence from October of 1980 to June of
1931 as the relevant conscious disregard of
parental obligations, there wae no
reversible error. Nada A. v. State.Sup.Ct.
Op. No. 2632 (File Nos. 6546, 6693), 660
P.2d 436 (1983).

There |Is no statute authorizing
awards of attorney’s fees in child In
need of aid proceedings, nor has any
rule or order authorizing such an award
been promulgated. Cooper v. State, Sup.
Ct. Op. No. 2453 (File Nos. 4906, 4970),
638 P.2d 174 (1981).

Appeal after serving sentence. — If
there remain collateral legal disabilities
apart from the sentence, an appeal is not
mooted even though the sentence has been
served. EJ. v. State, Sup. Ct. Op. No. 628
(File No. 1144), 471 P.2d 367 (1970).

Applied in In re S.D., Sup. Ct. Op. No.
1255 (File No. 2530),549 P.2d 1190 (1976).

Quoted in In rc P.N., Sup. Cl. Op. No.
1127 (File No. 2191), 533 P.2d 13 (1975);
R.D.S.M. v. Intake Officer, Sup. CIl. Op.
No. 1449 (File No. 2821), 565 P.2d 855
(1977); N.P.A. v. State, Sup. Ct. Op. No.
2005 (File No. 4618), 604 P.2d 699 (1979);
E.A. v. State, Sup. Ct. Op. No, 2289 (Filo
Nos. 4687, 4870). 623 P.2d 1210 (1981).

Stated in D.R.C. v. State, Ct. App. Op.
No. 94 (File No. 4905). 648 P.2d 252
(1982).

Cilcd in Granato v. Occhipinti, Sup. Ct.
Op. No. 1962 (File No. 3756), 602 P.2d 442
(1979); P.S. v. State, Ct. App. Op. No. 194
(File N»- 6870), 655 P.2d 1319 (1982);
State v. R.H., Ct. App. Op. No. 375 (Filo
No. 7768), P.2d (1984); Brower v.
State,Ct. App. Op. No. 381 (File No. 7916),

p.2d (1981).

Power of juvenile court to exercise
continuing jurisdiction over infant delin-
quent or offender, 76 ALR 657.

Marriage as affecting jurisdiction of
juvenile court over delinquents or depen-
dents, 14 ALR2d 336.

Homicide by juvenile as within jurisdic-
tion ofjuvcnilu court, 48 ALR2d 662.

Age ofchild at time ofalleged offense or
delinquency, or at time legal proceedings
are commenced, as criterion ofjurisdiction
ofjuvenile court, 89 ALR2d 506.
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Sec. ‘17.10.020. Investigation and petition, (a) Whenever a per-
son informs the court of the facts which bring a minor within this
chapter, the court shall appoint a competent person or agency to make
a preliminary inquiry and report for the information of the court to
determine whether the interests of the public or of the minor require
that further action be taken. Upon the receipt of the report, the court
may informally adjust or dispose of the mutter without a hearing, or it
may authorize the person having knowledge ofthe facts of the case to
Tile with the court a petition setting out the fach,. Where the court
informally adjusts or disposes of the matter, the minor may not be
detained or taken into the custody ofthe court, and thj matter shall be
closed by the court upon adjustment or disposition.

(b) The petition and all subsequent pleadings shall be styled as
follows: "In the matter 0 f ... a minor under
18 years of age.” The petition may be executed upon the petitioner’s
information and belief, and shall be verified. It shall include the
following information:

(1) the name, address and occupation ofthe petitioner, together with
the petitioner’ relationship to the minor, and the petitioner's interest
in the matter;

(2) the name, age and address of the minor;

(3) a briefstatementofthe facts which bring the minor within this
chapter;

(4) the names and addresses of the minor’s parents;

(5) the name and address ofthe minor’ guardiun, or of the person
having control or custody of the minor.

(c) Ifthe petitioner loes not know a fact required in this section, the
petitioner shall so state in the petition. (§ 5 art | ch 145 SLA 1957)

Cros9 references. — For the prelimi- Court. As to the petition, see Children's
nary inquiry referred to in (a) of this sec- Rule 8.
lion, sec Children's Rule 4. Alaska Rules of

NOTES t1o pecisions

Distinctions between this section Citei in M.OAV. v. State, Ct. App. Op.
and AS 25.24.310. - See Granato v. No. 95 (File No. 4846), 645 P.2d 1229
Orcbipinti.Sup. Ct. Op. No. 1962 (File No. (1982).

3756), 602 I'.2(1 442 (1979).

Collateral references. — 42 Am. Jur. qucnt und Dependent Children, §5 13 to
2d. Infants, 83 14 to 17, 29, 22 et seq.; 47 33

Am Jur. 2d, Juvenile Courts nnd Delin- 43 C.J.S., Infunts, §3 G, 93 cl Bcq.

Sec. 47.10.030. Summons and custody of minor, (a) After a peti-
tion is filed und after further investigation which the court directs, if
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the person having custody or control of the minor has not appeared
voluntarily, the court shall issue a summons which (1) recites briefly
the substance ofthe petition; (2) clearly states thut at the hearing it is
possible that parental rights and responsibilities may be terminated
forever and that the minor may at the hearing be committed to the
DepartmentofHealth and Social Services for possible adoption; and (3)
directs the person having custody or control of the minor to appear
personally in courtwith the minor atthe place and at the time set forth
in the summons.

(b) In all cases under this chapter the minor, each parent of the
minor and the guardian ofthe minor shall be given notice adequate to
give actual notice ofthe proceedings and the possibility oftermination
of parental rights and responsibilities, taking into account education
and language differences which are known or reasonably ascertainublc
by the petitioner or the department. The notice of the hearing shall
contain all names by which the minor has been identified. Notice shall
be given in the manner apDropriate under rules of civil procedure for
the service of process in a civil action under Alaska law or in any
mannerthe courtby orderdirects. Proofofthe giving ofthe notice shall
be filed with the court before the petition is heard. The court may also
subpoena the parentofthe minor, orany other person whose testimony
may be necessary at the hearing. A subpoena or other process may be
served by a person authorized by lai to make the service, and where
personal u rvice cannot be made, th* court may direct that service of
process be in a manner appropriate under rules of civil procedure for
the se vice of process in a civil action under Alaska law or in any
manr.er the court directs.

(() 1fthe minorisin such condition orsurroundings that the minor’s
welfare requires the immediate assumption ofcustody by the court, the
court may order, by endorsement upon the summons, that the officer
serving the summons shall at once take the minor into custody and
make the temporary placementofthe minor which the courtdirects. (8§
6 artlch 145 SLA 1957;am § 1ch 110 SLA 1960;am § 6 ch 104 SLA
1971; am § 9 ch 63 SLA 1977)

NOTES TO DECISIONS

Editor's notes. — RLR v. Slate, Sup.
Ct. Op. No. 706 (File No. 11561, 487 P.2d
27 t>971) and John Doe v. State. Sup. Ct.
Op. No. 707 (File No. 1240), 487 P.2d 47
(1971), “itcd below, were decided prior to
the 1977 amendment to this section, which
rewrote subsection (b).

The child and his parents must
receive notice which would be deemed
udcquntc in @ civil or criminal pro-
ceeding. These requirements suggest that
Alaska civil nnd criminal rules should bo

looked to for techniques ofservice on chil-
dren. RLR v. Stutc. Sup. CL Op. No. 706
(File No. 11561, 487 P.2d 27 (19711.

‘‘crsonul service upon the child is
rci ulrcd.John Docv. Slant, Sup. Cl. Op.
No 707 (File No. 124u), 487 P.2d 47
(19. 1).

N ticc, to comply with due process
rcgi ircmcnls, must bo given suffi-
cient'y in advuncc of scheduled court
proceedings so that reasonable opportu-
nity lo prepare will he afforded RI.R v.
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Sec. -47.10.0(>0. W aiver ofjurisdiction, (a) If the court finds at a
hearing on a petition that there is probable cause for believing that a
minor is delinquent and finds that lhe minor is not amenable to
treatmentunder this chapter, itshall order the case closed. After a case
is closed under this subsection, the minor may be prosecuted as an
adult.

(b) /Repealed, § 6 ch 110 SLA 1067.)

(c) /Repealed, §8 ch 110 SLA 1967.)

(d) A minor is unamenable to treatment under this chapter if the
minor probably cannot be rehabilitated by treatment under this chap-
ter before reaching 20 years ofage. In determining whether a minor is
unamenable to treatment, the court may consider the seriousness of
the oiTense the minor is alleged to huve committed, the minor's history
ofdelinquency, the probable cause ofthe minor's delinquent behavior,
and the facilities available to the division ofyouth and adult authority
for treating the minor.

(e) A person who has been tried as an adult under this section, or the
Department of Health and Social Services on the person's behalf, may
petition the superior court to seal the records of all criminal pro-
ceedings, except traffic ofTenses, initiated against the person, and all
punishments assessed against the person, while the person was a
minor. A petition under this subsection may not be filed until five years
after the completion of the sentence imposed for the offense for which
the person was tried os an adult. If the superior court finds that the
punishment assessed against the person has hud its intended
rehabilitative effect, the superior court shall order the record of pro-
ceedings and the record of punishments sealed. Sealing the records
restores civil rights removed because ofa conviction. A person may not
use these sealed records for any purpose except that the court muy
order their use for good cuusc shown or muy order their use by nn officer
of the court in making a presentencing report for the cjurt. (8§ 9 art |
ch 145SLA 1957;am § 1ch 118 SLA 1962; atn§8 3,8cii 110SLA 1967;
am 5 6 ch 101 SLA 1971; am § 13 ch 63 SLA 197/)

Cross references. — Kor hcorings Sec also, Children's Rule 3, Alaska Rules
before thejuvenile court,see AS 47.10.070. of Court.

NOTES TO DECISIONS

N0||'C|iuiinsit. treatment Of Ch”d
offenders is to |6 [0I€, —The statutory
fratncwork for dealing wilh child offenders
cunlciiiplulcs that non-criminal treatment
is to ho the rule and adultcriminal disposi-
tion Ihe except,on. In re P.H., Sup. Ct. Op.
No 857 tKiie No. 15381, GUI I*.2d 837
119721.

Section provides means to determine
unreliability lo treatment available for

Ch”d Offendel’s —The waiver procedure
ret out in this section and in Rule of Cllil-
dren's Procedure 3 provides the means by
which the children's court judge deter-
mines, prior lo adjudicating the delin-
ipiency petition, that an accused child is
not n suitable subject for the treutment
available fur child offenders. In re P.M.,
Sup. Ct. Op. Nn. 857 (Kile No. 1538), 501
I*2d 837 (1972).
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The court's authority lo impose a
penal sentence on a juvenile is limited
under the strict procedures of uubsections
(a) and (dkand Children's Rule 3. B.A.M. v.
Stale, Sup. Ct. Op. No. 110-1 (File No.
2144). 528 P.2d 437 (1974).

A minor may move to waive chil-
dren's court jurisdiction pursuant to
subsection (a). M.O.W. v. State, Ct. App.
Op. No. 95 (File No. 4816), 645 P.2d 1229
(1982).

A minor under the ago of 18 cannot
"elect” to be tried as an adult. M.O.W.
v. State, Ct. App. Op. No. 95 (File No.
4846), 645 P.2d 1229 (1982).

Where no waiver hearing has been
conducted, the court has no authority
to sentence a delinquent child es an
adult. B.A.M. v. State, Sup. Ct. Op. No.
1104 (File No. 2144), 538 P.2d 437 (1974).

Before treating a juvenile as an adult,
the court must first conduct a waiver
hearing. B.A.M. v. State, Sup. Ct. Op. No.
1104 (File No. 2144), 628 P.2d 437 (1974).

Option available to prosecution
absent waiver. — A proceeding in chil-
dren's court, which is limited to the dis-
positions set forth in AS 47.10.080(b), is
the only option available to the prosecu-
lion absent waiver under subsection (u) of
this section, and the standards established
in subsection (a) are sufficiently clear to
prevent arbitrary enforcement. M.O.W. v.
Slate, Ct. App. Op. No. 95 (File No. 4846),
615 P.2d 1229 0982).

Buthearing isnotcriminal in nature.
— A waiver hearing is not criminal in
nature and is disposilionul, rather thun
adjudicatory. N.P.A. v. State, Sup. Ct. Op.
No. 2005 (File No. 4618), 604 P.2d 599
(1979).

And right to attend muy be waived.
— Although a minor had u constitutional
right to attend her waiver hearing, she
waived that right when she voluntarily
failed toappear ul the hearing hy refusing
to waive extradition from another stale.
N.P.A. v. Slate, Sup. Ct. Op No. 2005 (Kile
No. 4618), 604 P.2d 599 (1979).

Findings necessary to justify waiver.
— To justify waiver, the children's court
judge must find, on sufficient evidence,
that probable cause is established at the
hearing for believing thut the child
committed lhe act witli which he was
charged in the petition and which if
committed by an udult would constitute a
crime und the child is not amenable lo the
treatment provided under this article. In
re P.M., Sup. Ct. Op. No. 857 (File No.
15"8), 601 P.2d 837 (1972).

As a prerequisite to criminal prosecu-
tion, the children's co>-« — st find not
only that the child is properly accused hut
also that he would not be receptive to the
rehabilitative programs available t» the
court. In re P.M., Sup. Ct. Op. No. 857 IFiler
No. 1538), 504 P.2d 837 M972).

The inability to predicate a plan for a
defendant during the short time
remaining before his 19th birthday
coupled with the obvious need uf
treatment as disclosed by the record may
be sufficient to justify a waiver to adult
jurisdiction. In re P.H., Sup. Cl. Op. No.
857 (File No. 1538), 504 P.2d 837 119721.

The court may close out the case as a
juvenile matter only upon finding cause lo
believe that the minor is delinquent and
that the minor is not amenable to
treatment. B.A.M. v. State, Sup. Ct. Op.
No. 1104 (File No. 21441, 528 P.2d 437
(1974).

A court must find that there is probable
cause to believe lljat the minor is delin-
quent nnd that the minor is not amenable
lo treatment before jurisdiction may he
waived. In reJ.11.11,Sup. Ct. Op. No. 1li26
(File No. 2947), 578 P.2d 146 (1978)

Subsection (d)is clearon its face that
age 20 is the proper uge for
determining whether n minor is
amenable lo treatment. In re F.S.. Sup.
Ct. Op. No. 1756 (Kile No. 4D15), 586 P 2d
607 (1978).

Tho 1977 amendments of this section
and 47.10 080 show that it is the legisla-
ture's intent that uge 20 is the age to he
used in determining the amenability
issue. Iti re K.S., Sup. Ct Op. No. 1756
(File No. 4015), 596 P.2d 607 (19781.

Binding ndvunrc consent to
treatment. — In order lo give effect of the
legislature's inUnt thut a court may con-
sider treutment until age 20 in
deteimining waiver of juvenile jurisdic-
tion, il is i.-cessary that the judge he tilde
lo evaluate a' 'he lime of tho waiver
hearing whether the juvenile will in fart
be uvailuble for treatment. Il is nut pas-
sible for the judge to know this unless (he
child can give binding Consent nl lhe lime
ofthe hearing. Stale v. K.L.A.Sup.Cl Op
No. 2041 (File No. 4333), 6U8 I\2d 12
(198m.

The portion of lhe opinion il In re K.K ,
Sup. Cl. Op. No. 175G tl-'ile No 40151,686
IV2d 607 (1978) that held thut s minor in
a waiver hearing could not give o landing
advance consent to treatment beyond age
19 was mistaken. Stale v. F.L.A., Sup. t'l.
Op. No. 204) IFile No. 43331, 608 K.2d 12
(1980).
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W aiver decision without testimony
of psychologist or |>sychia(rist. — A
waiver ofjuvenile jurisdiction decision con
lie made without the testimony of u psy-
chologist or psychiatrist, since such testi-
mony is germane to at most two of the four
factors set out in subsection (d>of this sec-
tion, and noi all four of those facts need be
determined adversely to the youth to
warrant waiver ofjuvenile jurisdiction. In
re J R, Sup. Ct. Op. No. 2165 (Kile No.
519-11, 616 P.2d 865 (19801.

There is no conflict between subsec-
tion (d) and AS 47.10.080(b)(1). In rc
K.S..Sup.Ct. Op. No. 1756(File No. 4015),
586 P.2d 607 (1978).

The inconsistency between subsection
(dl of this section and 47.10.08CNb)( 1>that
existed prior to the 1977 amendments to
these sections has heen eliminated in that
subsection (d) now provides that the
determinative age is 20 and AS
47.10 OSOIbNI) provides that the maxi-
mum limitation of confinement of minors
is to the age of20. In re F.S., Sup. Ct. Op.
No. 1756 (Kile No. 4015), 686 P.2d 607
(1978).

Factors to be considered in judging
seriousness of alleged offense. — In
judging fine seriousness of the alleged of-
fense, the children’s court judge may con-
sider not only the type of crime charged
but also the circumstances surrounding its
commission, the factors leading tc delin-
quency, history of delinquency, and
facilities available for rehabilitation, in re
P.M..Sup. Cl. Op. No. 857 (File No. 1538),
501 P.2d i-37 (1972).

The oincnubility decision rests in the
sound discretion of tho chh'dren’s
court judge. In rc P.H., Sup. Ct. Op. No.
857 (File No. 1538),504 P.2d 837 (1972); In
re F.S., Sup. Ct. Op. No. 1756 (File No.
4015i, 586 P.2d 607(1978).

Hut the latitude afforded him is not
unbounded. The proper exercise of that
discretion must be predicated not only
upon procedural regularity sufficient to
satisfy the basic requirements of due pro-
cess but also on a full inquiry into the
amenability issue. In re P H., Sup. Ct. Op.
No. 857 (File No. 1538), 504 P.2d 837
(19721.

The trial court must make an eviden-
tiary record und mukc written findings
of fact, us required by Children's Rule
3th), as lo each ofthese four factors enunci-
ated in subsection (d). In re F.S., Sup. Ct.
Op. No. 1756 (File No. 4015), 586 P.2d 607
(1978).

These finding.* must be suppoirtcd by
siihsluntial evidence. In re F.S., Sup. Cl.
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Op. No. 1756(File No. 4015), 586 P.2d 607
(1978).

Substantial evidence must lie presented
befure jurisdiction may be waived. O il v.
Stale, Sup. Cl. Op. No. 1396 (File No.
28371, 561 P.2d 294 (1977).

Dased on these findings, the trial
court, within its sound discretion,
must mukc a decision as to the minor's
amenability lo treatment. In re F.S., Sup.
Ct. Op. No. 1756 (File No. 4015), 586 P.2d

607(1978).
Factors to be considered in
determining amenability. — Subsection

(d) of this section suggests four factors
which may be considered by the court
when inquiring into the amenability issue:
(1) the seriousness of the offense; (2) the
delinquency of the minor; (3) the probable
cause of the delinquent behavior; and (4)
the facilities available for th\> treating or
the minor. JJW .H. v. Stats, Sup. Ct. Op.
No. 1708 (File No. 3812), 58.1 P.2d 227
(1978,.

All four factors listed In subsection
(dj need not bn resolved against the
child to justify waiver. 1llor is there
value in requiring the children's court to
make an arithmetic calculation as to the
weight to be given each factor In rc P H.,
Sup. Cl. Op, No. 857 (Filo No 1538), 504
P.2d 837 (1972).

But there must be a thorough exam-
ination of the child, his background
end alternative strategics of rehabili-
tation short of ndult criminal treatment,
lacking such an examination, the chil-
dren's court has no evidentiary basis for
the decision. In re P.H., Sup. Cl. Op. No.
857 (Kile No. 1538), 504 P.2d 837 (1912);
D.H. v. Stale, Sup. Ct. Op. No. 1396 (File
No. 2837), 561 P.2d 294 (1977).

Though the standards for determining
amenability lo treatment through the chil-
dren's court lack explicit definition, it is
dear from the statute that the court in
most cases must go beyond the circum-
stances surrounding the alleged delin-
quent nets und the age of the child. In re
P H.. Sup. Ct. Op. No. 857 (Filo No 1518),
504 P.2d 837 (1972;

Even though the children's court may
have independent knowledge concerning
children's  treatment programs und
facilities, it is necessary to make the exis-
tence and evaluation of such programs a
part of tho waiver proceedings lo enable
proper review by the supremu court. In re
P.H., Sup. Ct. Op. No. 857 (Filo No. 1538),
504 P.2d 837 (1972).

At a waiver hearing there must be a
(borough examination of 111the probable
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cause for believing that the child
committed the act wilh which he was
charged and (2) the amenability of the
child lojuvenile treatment. RJ.C . v. Slate,
Sup. Ct. Op. No. 1022 (File No. 2038), 520
P.2d 806 (19741.

In the absence of such an examination
there is no evidentiary basis for a waiver
decision. RJ.C. v. State, Sup. C1 Op. No.
1022 (File No. 2038), 520 P.2d 806 (1974);
J.W .H.v.State.Sup.Ct. Op. No. 1708 (File
No. 3812), 583 P.2d 227 (1978).

The record must disclose the. exis-
tence and evaluation of tho available
children'* treatment programs in all
future cases in order to establish the
validity of the hearing. RJ.C. v. State,
Sup. Ct. Op. No. 1022 (File No. 2038), 520
P.2d 806 (1974).

The constitutional prcrequisltea for
a valid waiver of juvenile court
treatment are reflected in Rule of Chil-
dren's Procedure 3 which guarantees the
child a hearing beforr the children's court
judge after adequate notice thereof, coun-
sel at the hearing who has had access to
records and reports relevant lo issues
before the court, and a statement of
reasons accompanying the waiver order.
In re P H.,, Sup. Ct. Op. No. 857 (File No.
1638), 504 P.2d 837 (1972).

Compliance with Rule of Children's
Procedure 3(h) Ib essential to insure
that the waiver hearing is not a "mere
ritual” and tc ,-ovido a meaningful basis
forreview. RJ.C. v. State, Sup. Ct. Op. No.
1022 (Filo No. 20.18), 520 P.2d 806 (1974),

The waiver hearing is a critically
Important stage in criminal pro-
ceedings against a child. In re P.H., Sup.
Ct. Op. No. 857 (File No. 1538), 604 P.2d
837 (1972).

At stake ul a child's waiver hearing is
the statutory promise of special
rehabilitative treatment in lieu of the
harsher sanction of criminal conviction.
Because the consequences of waiver arc
great, the hearing musL measure up to the
essentials of due process and fair
treutment. In re P.H., Sup. Ct. Op. No. 857
(File No. 1538), 504 P.2d 837 (1972).

The Investigation at a wu.ycr
hearing ennnot be u mere ritual. In re
P H., Sup. Ct. Op. No. 857 (File No. 1538),
504 P.2d 837 (1972).

There must be a hearing which mea-
sures up to the essential ofdue process
and fair treatment. R.J.C. v. State, Sup.
Cl. Op. No. 1022 (File No. 2038), 520 P.2d
806 (1974); J.W .H. v. Stole, Sup. Ct. Op.
No. 1708 (File No. 3812), 583 P.2d 227
(19781.

The right of confrontation applies lo
children's proceedingsin which the child iB
charged wilh misconduct for which he may
be incarcerated. In re P H.. Sup. Ct. Op.
No. 857 (File No. 1538), 504 P.2d 837
(1972).

W aiver without hearing is denial of
due process. — To waive children’s court
jurisdiction without a hearing or opportu-
nity for adversary presentation is a denial
offair process. In re P.H., Sup. Cl. Op. No.
857 (File No. 15381, 504 P.2d 837 (1972).

A*is waiver without substantial evi-
dence of unamcnabliity to trcatmcnlL
— To waive children’s court jurisdiction
without substantial evidence having been
presented thal the child is unamenable Lo
juvenile rehabilitation programs is denial
of fair process. In re P.H., Sup. Ct. Op. No.
857 (File Ho. 1638), 504 P.2d 837 (1972).

The proper standard of proof as lo
the amenability ofa miner to treatment is
the "preponderance of the evidence™ ulnn-
dard. InreF.S,Sup. Ct. Op. No. 1736 (File
No. 4016), 586 P.2d 607 (1978).

Probable cuuse determination
cannotbe bused on hearsay testimony.
— The probable cause determination of a
court at a waiver hearing concerningjuve-
niles cannot be bused upon hearsay testi-
mony. InreP.1l.,.Sup.Ct. Op. No.857 (File
No. 1538), 504 P.2d 837 (1972).

Exclusion of testimony held proper.
— Although proffered testimony was
relevant to tho amenability issue, the
superior court did not abuse its discretion
in excluding it because its prejudicial
impact outweighed its probative value. In
re F.S. Sup. Ct. Op. No. 1756 (File No.
4016), 586 P.2d 607(1978).

Insufficient evidence, — Where the
court hud little information concerning the
probable cause of the minor's delinquent
behavior, it was aware only of the nature
of the offenses, of the fact that the minor
was apparently not in need offunds, and or
his statement that he regarded the com-
mission ofthe crimes as a game, this infor-
mation was insufficient to satisfy the
requirements of this subsection. D.H. v.
State, Sup. Ct. Op. Nn. 1393 (File No.
2837), 561 P.2d 294 (1977).

W aiver hearing did not comply wilh
the standnrds set forth in this section
and Rule ofChildren’s Procedure 3. R.J.C.
v. State, Sup. Ct. Op. No. 1022 (Fill No.
2038), 520 P.2d BOG (1974).

Trial court’s conclusion thut minor
wus untenable to treatment was ubuse
of discretion. — See In re F.S., Sup. Ct.
Op. No. 1756 (File No 4015), 586 P.2d 607
(1978i.
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Prosecution for joyriding. — One
under 18 years of age could he charged,
proM-culed and sentenced in lhe distriel
court, as an adult, for a misdemeanor via-
Intion of Alaska's "joyriding" statute,

S tatutes S -17.10.070

No. 126 (Kile No. 5879), 650 P.2d 422
(19821,

Quoted in Henson v.Slate, Sup. Ct. Op.
No. 1590 (File No. 30241, 576 P.2d 1352
119781.

former AS 2S35.010lul, before there hadCited in E.L.L. v.Slate,Sup.Ct. Op. No.

been an order hy the superior court
waiving the latter court'sjuvenilejurisdic-
lion.Slate v. G.L.R., Sup. Cl. Op. No. 1786
(File No. 29781, 590 P.2d 65 (1979).
Applied in Slale v.Jensen, Ct. A>>p. Op.

1510 (File No. 33741, 572 P.2d 787 (1977);
State v. R.H., Cl. App. Op. No. 375 (File

No. 77681. P.2d (1984); Brower v.
Slate.Ct. App. Op. N0.381 (FileN 0.7816),
P.2d (1984).

Sec. 47,10.070. Hearings. The courl may conduct the hearing in an
informal manner in the courtroom or in chambers. A hearing may be
held before a young adult advisory panel in accordance with AS
47.10.075. The court shull give notice ofthe hearing to the department
and it may send a representative to the hearing. The court shall also
transmit a copy of the petition to the department. The representative
of the department may also be heard at the hea-mg. The public shall
be excluded from the hearing, but the court, in :.s discretion, may
permit individuals to attend a hearing, if their attendance is compat-
ible with the bestintents ofthe minor. Nothing in this section may
be applied in such a ®ay as to deny a child’s rights to a public trial and
to a trial byjury. (8 I'.'"U artlch 145SLA 1957;am 8§ 1ch 49 SLA 1966;

am § 53 ch 71 SLA k'72)

Cross references. — Fur waiver
hearings, see AS 47.10.060.
Editor’'s notes. — John Doe v. State,

Sup. Ct. Op. No. 707 1 lc No. 1240), 487
NOTES TO

Constilutinnality. — See In re Gault,
387 U.S. 1,87 Sup Ct. 1128, 18 L. Ed. 2d
52711967), discussing due process require-
ments in juvenile delinquency pro-
ceedings.

Constitutional requirements apply
to children. RI.LR v. Stale, Sup. Ct. Op.
No. 700 (File No 1150), 487 P.2d 27
(1971

lienee, stales must nffortl juveniles
due processoflaw in delinquency pro-
ceedings dial might result in Ihe child's
incarceration, and accordingly juveniles
must lie afforded lhe right to he rep-
resented by counsel, must be given proper
nnd timely notice, must lie given (lie right
of riinfriiiitalion unci cross-examination of
witnesses, and afforded the privilege
against self-incriininatinn. John Due v.
State,Sup. Ct. ()p. No. 707 (File No. 1240),
487 P.2d 47 119711

W hiL U S Supreme Court has not

P.2d 47 (1971) and RLR v. Slate, Sup. Ct.
Op. No. 706 (File No. 1156), 487 P.2d 27
(1971), cited below, were decided prior to
the 1972 amendment to this section.

DECISIONS

held that children must be afforded due
process rights in the pre-adjudication
singes of (he juvenile process, lhe Alaska
supreme court believes that due process
safeguards are necessary not only al the
adjudicative hcuring, hut at nny stage
which may result in deprivation of Hie
child's liberty. John Doe v. Stale, Sup. Ct.
Op. No. 707 (File No. 12401, 487 P.2d 47
(1971).

The extension to children of
fundamental constitutional rights does
not mean a total substitution of die adult
cri-oinnl model for the present children’s
cnu | system. John Doe v. Stale, Sup. Ct.
Op. No. 707 (File No 1240), 487 P.2d 47
11971).

The problems of prc-iidjiidicntion
treatmentofjuveniles are unique to tho
juvenile process; hence, what is held with
regard lo the procedural requirements ul
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the adjudicatory stage hao no necessary
applicability to other steps of the juvenile
process. John Doe v. Stale, Sup. Ct. Op.
No. 707 (File No. 1240), 487 P.2d 47
(1971).

Due process standards must be
observed atadetention inquiry since it
may result in the deprivation ofthe child's
liberty. Due process requires at the very
least that detention orders be based on
competent,sworn testimony, that the child
huve the right to be represented by counsel
at the detention inquiry, and that the
detention order state with particularity
the facts supporting it. John Doe v. State,
Sup. Ct. Op. No. 707 (File No. 1240), 487
P.2d 47 (1971).

Incarceration, when applied to chil-
dren, iB a taking of liberty under the
14th amendment, regardless of
benevolent-sounding labels. RLR v. Stale,
Sup. Ct. Op. No. 706 (File No. 1156), 487
P.2d 27 (1971).

The due process clause of the 14th
amendment applies when a child is
charged with misconduct for which he may
be incarcerated in nn institution,
regardless of the labels of tho- adjudication
and institution, so tho child is entitled to
notice << charges, counsel, confrontation
and cross- xamirdlion, and tho- privilege
ogninst 6elt nmination. RLR v. Stale,
Sup. Ct. Op. No. 706 (Filo No. 1156), 487
P.2d 27(1971).

The right to grand jury indictment is
not so fundamental that due process is
offended by alternate methods for
instituting children's proceedings where
the child is charged with having violated a
crim-nul statute. John Doe v. State, Sup.
Ct. Op. Nu 707 (File No. 1240), 487 P 2d
47 (1971).

Children who nre charged with acts
which would be chargeable only by grand
jury indictment, if committed hy un udult,
need not he indicted hy a grand jury. John
Docv. Slate, Sup.Ct. Op. No. 707 (File No
1240), 487 P.2d 47 (1971).

Children arc constitutionally enti-
tled to jury trial In (he adjudicative
stage of a delinquency proceeding.
However, due to the uniqueness of some
facets of the procedures governing chil-
dren's courl proceedings and (he potential
damage which may accrue to the child hy
u public trial, the child should first consult
with his counsel und his parents or guard-
iun when appropriate, and then affirma-
tively assert the right lo u trial hy jury
before it is finally granted, RLR v. State,
Sup. Ct. Op. No. 706 IFile No. 11561, 487
P.2d 27 (1971). lhit see McKeiver v.

Pennsylvania, 403 U.S. 528, 91 S, ClI.
1976, 29 L. Ed. 2d fi-i7 (1971), in which it
was held that trial b» jury in the juvcniie
court’s adjudicative stage is not a
constitutional requirement.

Whenever a child in ndelinquency pro-
ceeding is charged with acts which would
be a crime, subject to incarceration if
committed by an adult, Alaska Const., art.
I, § 11, guarantees him (he right to jury
trial. To the extent In re White, Sup. Ct.
Op. No. 507 (Kile No. 1013), 445 P.2d 813
(1968) (subsequently overruled, in re G .K.
Sup. Ct. Op. No. 796 (File Nos. 1627,1654,
1674), 497 P.2d 914 (1972)| is inconsistent
wilh this opinion, it is overruled. RLR v.
Slate, Sup. Ct. Op. No. 706 (File No. 1156),
487 P.2d 27 (1971).

The purposes of Ilhe right lo jury trial,
such us protection against the corrupt or
ovcraeulous prosecutor and against the
compliant, biased, or eccentric judge,
apply as much in children's cases as in
adults’ cases. RLR v. State, Sup. Ct. Op.
No. 706 (File No. 1156), 467 P.2d 27
(1971).

If tho child wnlvcs jury lIrinl, the
state may not require it, hut jury trial
shall he provided only on dernund. RLR v.
Stutc, Sup. Ct. Op. No. 706 (Filo No. 1156),
487 P.2d 27 (1971).

The Hammonds test of waiver
IHoinmonds v. Slate, Sup. Ct. Op. No. 483
(File No.828), 442 P.2d 39119681), applies
lo infants as well as udults. The conse-
quences of application will dilfor for
infunts, because some decisions can bo
"knowingly und intelligently” made only
by pe-sOns of fuller knowledge und matu-
rity. An infant not advised by nn attorney
could make few knowledgeable and intelli-
gent decisions about whether lo waive
rights injudicial proceedings. On the other
hand, in areas where un udulL ordinarily
delegates to his attorney decision-making
authority, us in deciding whether lu object
lo introduction of evidence, |lhe compe-
tence of the attorney rather than of the
client generally determines whether
waivers satisfy the Hammonds criteria.
RLR v. State, Sup. Ct. Op No. 706 (File
No. 11561, 487 P.2d 27 (1971).

Thu right lo counsel extends to chil-
dren charged with delinquency. RLR v.
Stnle,Sup. Ct. Op. No. 706(File No. 1156),
487 P.2d 27 (19711.

A juvenile must he afforded the right to
be represented by counsel at the delin-
quency proceeding, und a denial of that
right violates due process. John Doe v.
Stole, Sup. Ct. Op. No. 707 (File No. 1240),
487 P.2d *7 (19711
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Right to rcaxminlilu time to prcpnro
for triul. — It is unquestionable that the
right to lhe assistance of counsel of
necessity includes Ihe concomitantright to
have a reasonable time in which lo prepare
for triul. John Doc v. Stale, Sup. Ct. Op.
No. 707 (File No. 1240). 487 P.2J) 47
(1971).

W hile on udult defendant in a criminal
case must be brought to trial within a rea-
sonable time, due process requires that he
may not be brought to trial too soon. He
must be given a reascnublc time to consult
with his counsel and to prepare his
defense. John Doe v. State, Sup. Cl. Op.
No. 707 (Filo No. 1240), 487 P.2d 47
<1971).

This section provides for the exclu-
sion of the public from children's
hearings. RLIt v. Stale, Sup. Ct. Op. No.
70S (File No. 1156), 487 P.2d 27 (19711.

Hut such provision involves only
persons whose presence is not desired
by child. — The area ofdiscretion in the
rule, where the court may refuse to open
the hearing, involves persons whose
presence is notdesired by the child. RLR v.
State, Sup. Ct. Op. No. 706 (File No. 1156),
487 P.2d 27 (1971).

It is an abuse ofdiscretion for the court
to refuse admittance to individuals whose
presence is favored by the child, except in
special circumstances bucli os the
unavailability of u courtroom sufficiently
large to hold oil tho individuals whoso
presence is sought. RLR v. Stale, Sup. Ct.
Op. No. 706 (File No. 1156), 487 P.2d 27
(19711.

If the child or his guordiun ad litem

Collateral references. — Power of
juvenile court to require testimony by chil-

dren, 151 ALR 1229.
Applicability of rules of evidence in

wants tho press, friends, or others to be
Tree lo attend, then the hearing must be
open to them. RLR v. State, Sup. Ct. Op.
No. 706 (File No. 1156), 487 I*.2d 27
(1971).

As children arc guaranteed the right
to n public trial by the Alaska Consti-
tution. RLR v. Stale. Sup.Ct. Op. No. 706
(File No. 1156). 487 P.2d 27 (1971).

Due process requires that children have
the right lo n public trial by jury where
they are charged wilh acts which would be
acrime if committed by an adult.John Doe
v. State, Sup. Ct. Op. No. 707 (File No.
12401,487 P.2d 47 (1971).

The fundamental constitutional right of
public trial hy jury must be afforded chil-
dren in delinquency adjudication pro-
ceedings, in spite of tho possible
interference with tho benevolent motive
of the children’s court system which liuvb.
in the pust,justified denial of those rights.
John Doe v. State, Sap. Ct. Op. No. 707
(File No. 1240), 487 P.2d 47 (1971).

The reasons for tho constitutional guar-
antees of public trial apply as much to
juvenile delinquency proceedings os to
odult criminal proceedings. RLR v. Sintc,
Sup Ct. Op. No. 706 (File No. 1156), 487
p.2d 27 (1971).

Delinquency must he proved beyond
n rcnsonublu doubt under the due pro-
cess clause ofthe 14lh amendment. RLR v.
Stute, Sup.Ct. Op. No. 706 (File No. 1156),
487 P.2d 27 (19711.

Cited in In rc P.N., Sup. Cl. Op. No.
1127 (File K 2191), 533 P.2d 13 (1975);
M.O.W. v. State, Ct. App. Op. No. 95 (File
No. 4840). 645 P.2d 1229 (1982).

juvenile delinquency proceedings, 43
ALR2d 1128.

Degree of proof in juvenile delinquency
proceedings, 43 AL!t2d 1138.

See. 47.10.075. Young adult advisory panels, (a) Unless the

minor objects, the court may select a young adult advisory panel to
hear the case and advise the court of a recommended judgment and
order. The court may consider any of the panel recommendations in
making its judgment and order in the case.

(/ The principal cf each high school shall submit annually to the
crurt a list ofthe students enrolled in grades 10, 1Land 12. Thu courl
fhall determine the method <fselecting the members of each panel.

(c) A student shall he excused from attending school while serving
i sapanel member. Astudent may not serve more than once each year
(i.i a panel.
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(d) A studentshall be excused front service as a panel member if the
studentsubmits a written request to the courtindicating the reason for
not wishing to serve. (8 2 ch 49 SLA 1966)

Legislative history reports. — For
reportonch.49,SLA 1966, see 1966 House
Journal, p. 52.

Sec. 47.10.080. Judgments and orders, (a) The court, at the con-
clusion of the hearing, or thereafter os the circumstances of the case
may require, shall find and enter ajudgment that the minorisorisnot
delinquent or a child in need of aid.

(b) If the court finds that the minor is delinquent, it jhall

(1) order the minor committed to the Department of h'ealth and
Social Services for a period of time not to exceed two years or in any
event extend past the day the minor becomes 19, except that the
department may petition for and the court may grant in a hearing (A)
two-year extensions of commitment which do not extend beyond the
child's 19th birthday if the extension is in the best interests of the
minor and the public; and (B) an additional one-year period ofsupervi-
sion past age 19 if continued supervision iBin the best interests of the
person and the person consents to it; the department shall place the
minor in thejuvenile facility which the departmentconsiders appropri-
ate and which may include a juvenile correctional school, detention
home, or detention facility; the minor may be released from placement
ordetention and placed on probation on order ofthe courtand may also
be released bv the department, in its discretion, under AS 47.10.200;

(2) order the minor placed an probation, to be supervised by the
department, and released to the minor's parents, guardian, or a suit-
able person; if the court orders the minor placed on probation, it may
specify the terms and conditions of probation; the probation may be for
a period of time, not to exceed two years and in no event extend past
the day the minor becomes 19, exceptthatthe department may petition
for nnd the court may grant in a hearing

(A) two-year extensions of supervision which do not extend beyond
the child’s 19th birthday ifthe extension is in the best interests of the
minor and the public; and

(B) an additional one-year period of supervision past age 19 if the
continued supervision is ir the best interests of the person and the
person consents to it;

(3) order the minor committed to the department and placed on
probation, to be supervised by the department, and released to the
minor’s parents, guardian, other suitable person, or suitable
nondetcntion setting such as a family home, group care facility, or child
care facility, whichever the departmentconsidersappropriate to imple-
ment the treatment plan ofthe predisposition report; ifthe court orders-
the minor placed on probation, it may specify the terms and conditions
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of probation; the department may transfer the minor, in the minor’s
best interests, from one of the probationary placement settings listed
in this paragraph to another, and the minor, the minor's parents or
guardian, and the minor's attorney are entitled to reasonable notice of
the transfer; the probation may he for a period of time, not to exceed
two years and in no event extend past the day the minor becomes 19,
except that the department may petition for and the court may grant
in a hearing

(A) two-year extensions ofcommitment which do not extend beyond
the child’s 19th birthday if the extension is in the best interests of the
minor and the public; and

(B) an additional one-year period of supervision past age 19 if the
continued supervision is in the best interests of the person and the
person consents to it; or

(4) order the minor to make suitable restitution in lieu of or in
addition to the court’s order under (1), (2) or (3) of this subsection.

(5) order the minor committed to the Department of Health and
Social Services for placement in an adventure-based education pro-
gram established under AS 47.21.020 with conditions the court con-
siders appropriate concerning release upon satisfactory completion of
the program orcommitmentunder (1) of this subsection ifthe program
is not satisfactorily completed.

(c) Ifthe court finds that the minor is a child in need ofaid, it shall

(1) order the minorcommitted to the department for placement in an
appropriate setting fora period oftime notto exceed two yearsor in any
event past the date the minor becomes 19 years ofage, except that the
department may petition for and the court may grant in a hearing (A)
two-year extensions of commitment which do not extend beyond the
minor's 19th birthday if the extension is in the best interests of the
minor and the public; and (B) an additional one-year period ofsupervi-
sion past age 19 if the continued supervision is in the best interests of
the person nnd the person consents to it; the department may transfer
the minor, in the minor’s best interests, from one placement setting to
another, und t\e minor, the minor's parents or guardian, and the
minor’s attorney are entitled to reasonable notice of the transfer;

(2) order the minor released to the minor's parents, guardian, or
some other suitable person, and, in appropriate cases, order the
parents, guardian, orother person to provide medical or other cure and
treatment; if the court releases the minor, it shall direct the depart-
ment to supervise the care and treatment given to the minor, but the
court may dispense with the department's supervision ifthe court finds
that the adult to whom the minor is released will adequately care for
the minor without supervision; the department's supervision may not
exceed twoyearsorinany evcntextend past the date the minor reaches
age 19, exceptthat the department may petition for und ihe court may
grant in a hearing
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(A) two-year extensions of supervision which do not extend beyond
the minor's 19th birthday ifthe extension is in the best interests of the
minor und the public; and

(B) an additional one-year period of supervision past uge 19 if the
continued supervision is in the best interests of the person and the
person consents to it; or

) by older, upon a showing in the adjudication by clear and
convincing evidence that there is a child in need of aid under AS
47.10.010(a)(2) as a result of parental conduct und upon a showing in
the disposition by clear and convincing evidence that the parental
conduct is likely to continue to exist if there is no termination of
parental rights, terminute parental rights and responsibilities ofone or
both parents and commit the child to the department or to a legally
appointed guardian of the person of the child, and the department or
guardian shall report annually to the court on efforts being made to
find a permanent placement for the child.

(d) An order issued under (c) (3) of this section authorizes the com-
missioner ofhealth and social services or a designee or the guardian of
the person of the child to consent to the adoption of the child.

(e) If the court finds that the minor is not delinquent or a child in
need of aid, it shall immediately order the minor released from the
department’s custody and returned to the minor’ parents, guardian, of
custodian, and dismiss the case.

(0 A minor found to be delinquent or a child in need of aid is a ward
of the stute while committed to the department or the department has
the power to supervise the minor’ uctions. The court shall review an
order made under (b) or (c)(1) or (2) of this section annually, and may
review the order more frequently to determine ifcontinued plucement,
probation, or supervision, as it is being provided, is in the bestinterest
of the minor and the public. The department, the minor, the minor’s
parents, guardian, or custodian are entitled, when good cause is shown,
to a review on application. If the application is granted, the courl shall
afford these parties and their counsel reasonable notice in advance of
the review and hold a hearing where these parties and their counsel

shall be afforded ; ortunity to be heard. The minor shall be
afforded the opporlui. i he present at the review,
(g) No adjudication . -arthischapter upon the status ofa child may

operate to impose any of the civil disabilities ordinarily imposed by
conviction upon a criminal charge, nor may a minor afterward be con-
sidered a criminal by the adjudication, nor may the adjudication be
afterward deemed a conviction, nor may a minor be charged with or
convicted ofa crime in a court, except as provided in this chapter. The
commitment and placement ofa child and evidence given in the court
are not admissible as evidence against the minor in a subsequent case
or proceedings in any other court, nor does the commitment and
placement or evidence operate to disqualify a minor in a future civil
service examination or appointment in the slale.
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(It) The (k-pai'lint.'nl shall pay

Siaiiucs S '\]7.10.(K)

all court costs incurred in nil pro-

ceedings in connection with the adjudication ofdelinquency under this
chapter, including hearings which result in the release of the minor.

(i) A minor, the minor's parents or guardian acting on the minor's
behalf, or the department may appeal ajudgmentororder, or the stay,
modification, setting aside, revocation, or enlargement ofa judgment
or order issued by the courl under this chapter.

(i) /Repealed, § 29 ch 63 SLA 1977.1

(k) In making its order under

(c) of this section, the cou.t shall

consider the fact, if it is a fact, that the minor was being provided
treatment by spiritual means through prayer in accordance with the
tenets and practices of a recognized church or religious denomination
by an accredited practitioner of the church or denomination. (§ 10(2)

art 1 ch i SLA 1957; am 8§ 2 ch

110 SLA 1960; am § 2 ch 118 SLA

1962;am 81ch 40 SLA 1967;am 88 1—Jch 27 SLA 1970;am 88§ 12— 15
ch 245 SLA 1970; am §6. 104 SLA 1971;am 8§86, 7 ch 1 SLA 1972;

am 85 1,2 ch 125 SLA 197s am 88
ch 86 SLA 1979)

Cross references. — For the slundard
of prooffor findings under this section, see
Children's Rule 21, Alaska Rules ofCourt.
See also, Children's Rules 22 and 23.

Editor's notes. — Section 31, ch. 63,
SLA 1977, provides: "Section IBo f this Act
has the effect of adding to the court's
responsibilities when holding a review
under Rule 28, Alaska Rules of Children's
Procedure, hy requiring the court to hold a
hearing upon a showing ofgood cause, give
notice, nnd afford an opportunity to be
heard.”

Section 34,ch. 63,SLA 1977, in the first
sentence provides: "The portions of AS
47.10.0801lb) and (c) in secs. 15 und 16 of

14— 18,29 ch 63 SLA 1977;am 8 6

this Act which specify the length of
commitment to the department or proba-
tion or supervision by the department are
applicable to those minors affected under
former AS 47.10.0801b), (c) and (j) before
the effective date of this Act (August 26,
1977) so that the commitment, probation

or supervision of minors by the depart-
ment before the effective dale of this Act
(August 26,1977) shall continue, but may
not exceed two years from the effective

date of this Act (August 26, 1977) unless

two-year extensions have been granted by

the court under this Act.” Subsection (j) of
AS 47.10.080 wusrepealed by S 29,ch. 63,

SLA 1977.

NOTES TO DECISIONS

Each category ofchildren niundiiles
different- v regurding content of dis-
positional orders. — Alaska's pertinent
statutory provisions and procedural rules
distinguish between cnlegories ofchildren
for purposes ofadministering Alasku chil-
dren's laws. Of controlling significance is
that each cluss or culcgory mandates dis-
tinct differences regurding the permissible
content of nny dispositional order the trial
court can enter, in re A Minor Child, Sup.
Ct. Op No. 737 (File No. 1524), 490 I».2d
058(1971).

Where a dclinilUcnl child was sen-
tenced ft,, n fixed time period and
ordered tc un adult institution, this

umountcd to a penal sentence as opposed
to the juvenile disposition required under
ouhseclion (bill). B.A.M. v. State, Sup. Cl.
Op. No. 1104 (File No. 2144), 528 P.2d 43/
(1974).

Court cannot plnee child in partic-
ular institution. — Under this section as
am -nded, the courl nu lunger has discre-
tion to order the delinquent child placed in
a p.i-‘:cular institution. The courtonly has
aulli >r'y to commit the child lo the
depatinicnl, which then places the child.
1WA.M. v. Stute, Sup. Cl. Op. No. 1104
(File No. 2144), 528 P.2d 437 (1974); A.A.
v. Stale, Sup. Ct. Op. No. 1181 (File No,
2400), 538 1'.2d 1004 (1975).
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Authority lo order placement of de-
linquent child. — In enacting parugruph
(b)(3), the legislature intended for the
department, not the court, lo make the
decisions concerning placement of the
minor. State, Dep't of Health & Social
Servs. v. A.C., Ct. App. Op. No. 384 (File
No. 7643), p.2d (198-h.

Paragraph (b)(3) ofthis section provides
the court authority to order the delinquent
minor placed on probation to the Depart-
ment of Health and Social Services; it is
then up to the department lo determine
whether the minor should be placed with
his parents or in another setting. State,
Dep'tofHealth & Social Servs.v.A.C., Ct.

App. Op. No. 384 (File No.7643), P.2d
(1984).
Review ofplacementdecision.— The

superior court has the authority to review
the decision of the department to deter-
mine if the pluccmentis in the best inter-
est of the minor, but in reviewing a
decision of the department, the superior
court may not substitute its judgment for
the judgment of tho department; since the
legislature has committed the decision of
piicement to the department's discretion,
the question for the court is whether the
agency abused its discretion. Slate, Dep't
of Health & Social Servs. v. A.C., Ct. App.
Op. No. 384 (File No, 7643), p.2d
(1984).

Jurisdiction dependent upon age of
offender at time ofact— Juvenilejuris-
diction of the superior court in delin-
quency proceedings is dependent upon the
age ofthe offender at the time oftho delin-
quent acts. Henson v. State, Sup, Ct. Op.
No. 1590 (File No. 3024), 576 P.2d 1352
(1978).

Where udelinquent child wus under
the age of 18 at the time lhe acts of
delinquency were committed, he is
considered a minor for tho purposes of
adjudication and disposition. B.A.M. v.
Slate, Sup. Ct. Op. No. 1104 (File No.
21-14), 628 P.2d 437 (1974).

Option available to prosecution
absentwaiverunder AS 47.10.060(a). —
A proceeding in children's court, which is
limited to the dispositions set forth in AS
47.10.080(b), is the only option uvailablc
to the prosecution absent waiver under AS
47.10.060(a), and the standards estab-
lished in that section are sufficiently clear
lo prevent h.bitrury enforcement. M.O.W.
v. Stole, Ct. t.pp. Op. No. 95 (File No.
4846), 645 P.2d 1229 (1982).

One who committed a crime when 18
years ofage could bocriminally prose-
cuted, us an adult, when hu hud been

previously adjudged a delinquent minor
and the court had retained supervisory
Jurisdiction over him until age 19. Henson
v. Stale, Sup. Ct. Op. No. 1590 (File No.
3024), 676 P.2d 1352 (1978).

Section is maximum sentencing stat-

ute. — Statutes requiring release upon a
specified birthday are, in effect, maximum
sentencing statutes. Davenport V.

McGinnis, Sup. Ct Op. No. 1049 (File No.
1942), 522 P.2d 1140(1974).

Sentence reduction to IOycaraofage
notretroactive. — There was nothing in
the amendatory legislation to this section
that indicated an intention that the sen-
tence reduction should operate
retrospectively. Duvcnporl v. McGinnis,
Sup. Ct. Op. No. 1049 (File No. 1942), 522
P.2d 1140 (1974).

There is no conflict between subsec-
tion (b)(1) and AS 47.10.060(d). In re
F.S.,Sup. Ct. Op. No. 1756 (File No. 4015),
586 P.2d 607 (1978).

Age 20 is the proper age for
determining whether a minor s
amenable to treutment In re F.S., Sup.
Ct. Op. No. 1756 (File No. 4015), 586 P.2d
607 (1978).

The inconsistency between AS
47.10.060(d) and subsection (b)(1) of this
section that existed prior lo the 1977
amendments to these sections has been
eliminated in that AS 47.10.060 (d) now
provides that the determinative age is 20
and subsection (b)(1) provides that the
maximum limitation of confinement of
minors is 20. In rc F.S., Sup. Ct. Op. No.
1756 (File No. 4015), 586 P.2d 607 (1978).

Binding advance consent to
trcatmenL — In order to give cfTect to the
legislature's intent that a court may con-
sider treatment until age 20 in
determining waiver of juvenile jurisdic-
tion, it is necessary that the judge be able
to evaluate at the time of the waiver
hearing whether the juvenile will in fact
be available for treatment. It is not pos-
sible for the judge to know this unless tho
child can give binding consent at the time
ofthe hearing. Slate v. F.L.A., Sup. Ct. Op.
No. 2041 (File No. 4333), 608 P.2d 12
(1980).

A minor may bindingly consent to an
additional period of supervision as pro-
vided by subsection (till 1)ofthis section. In
determining the cR'ect to be given to such
consent, the court should (onsider the age
nnd maturity of lhe juvenile and whether
he has the advice ofcounicl. To protect a
minor from making a decision adverse to
his own interests, a guardian ad litem may
be appointed. Stute v. F.L A.,Sup.Cl. Op.

<10
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'IV - portion of the opinion in In re F.3,
Sup.Ct. Op. No 1796 iKile Nu. tllifn. 586

1 2d 607 119781 that held that u minor in

a waiver hearing could not give a binding

advance consent to treatment beyond uge

19 was mistaken. State v. F.L.A., Sup. Ct.

Op. No. 2041 (File No. 4333), 608 1*2d 12

(19801.

W hile it is true, as indicated in In re
F S., Sup.Cl. Op. No. 1756(File No.40151.
586 P.2d 607 119781, that the statute con-
templates thut the determination of the
additional period of treatment be made
after the initial hearing, such an intent
does not mandate that an advance consent
to treatment given by the minor may not
be regarded as binding. Stale v. F.L.A.,
Sup. Ct. Op. No. 2041 (File No. 4333), 608
P.2d 12 1980).

The lowercourterred in considering
the purported consentofu minor to un
uddilionul year of supervision because-:
(1) the minor could withdraw his consent
upon reaching majority and (2) even
assuming the minor's consent could not be
withdrawn, subsection (b)(1) requires that
the department petition the court and that
additional commitment be in the minor's
best interests before the courl hasJurisdic-
tion to order the additional one-year
period. In re K.S., Sup. Ct. Op No 1756
(File No. 4915), 586 P.2d 607 (1978).

Subsection (bill) requires that the
department petition for an additional
one-year period of supervision and that
continued supervision be in the bestinter-
ests of the minor before the court may
order an additional year. Thus, a minor's
prospective consent to additional supervi-
sion is not a material factor unless the
other two conditions uf 'he statute are
fulfilled. In re F.S., Sup. Ct. Op. No. 1756
(File No. 40151, 586 P2d 607 (1978).

This statute contemplates that the deci-
sion to extend lhe period of supervision be
made after the initial dispositional
hearing. To give elli-cl to the minor's
udvunce consent would thus lie contrary to
the apparent intentoflhc legislature. Ill rc
F S.,Sup. Cl. Op. No. 17561Kile No. 40151,
586 P.2d 607 111)781.

The court must choose between
commitment lo the Department of
Health and Social Services und proba-
tion, and may not delegate lhe choice to
the Department of Health and Social Ser-
vices. This is a correct textual analysis,
especially in light of the provision in sub-
section dm 11 for subsequent court order
for probation following placeinenl or
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detention The legislature has clearly

indicated its intent lo place this choice in

the hands of the court. Kbit v. State, Sup.

Ct Op No. 706 (Kile No. 1156), 487 ."2d

27 (1971).

Court-ordered probation. — Proba-
tion cannot be deemed court-ordered under
subsection <h) of this section unless it is
directly ordered. It cannot be Triggered"
by a decision of the department that the
juvenile hassuccessfully completed areha-
bilitation program, even if the courtjudg-
ment states that institutionalization will
end upon such successful completion, in rc
L C. v. State, Sup. Ct. Op. No. 2277 (File
Nos. 4401, 44111, 625 P.2d 839 (1981).

The hearingjudge erred by placing a
delinquent child on probalion until his
20th birthday. B.A.M. v. Stale, Sup. Ct.
Op. No. 1104 (File No. 21441,528 P.2d 437
(1974).

Pelition necessary to extend proba-
tion beyond 19th birthday. — The supe-
rior court was without authority to extend
probation bcyon ' Is - delinquent child's
19th birthday without a petition from the
department to extend the probationary
period for nn additional year. B.A.M. v.
State, Sup. Ct. Op. No. 1104 (File No.
2144), 528 P.2d 437 (1974).

A minor who 1ms been adjudged a
child in need of supervision Isce now
child In need of aid Icannot be institu-
tionalized under the Children's Code. In
ro A Minor Child, Sup. Ct. Op. No. 737
(File No. 1524), 490 P.2d 658 (1971).

Where a runaway child is found to he a
child in need ofsupervision Isee now child
in need ofaid), not a delinquent minor, no
legal basis exists for his incarceration. In
re A Minor Child, Sup. Cl. Op. No. 737
(File No. 1524). 490 P.2d 658 (1971).

The only instance under Alaska chil-
dren’'s laws authorizing institu-
tinnulizntlon or incarceration is when
thechild has violated (he laws of the state,
or any of its political subdivisions, und in
turn has been adjudged a delinquent
minor. In re A Minor Child, Sup. Ct. Op.
Nu. 737 (File No. 15241, 490 P.2d 658
(19711.

The legislature has authorized institu-
tionalization only where (he child is found
lo he a delinquent miner. In re A Minor
Child.Sup.Ct.Op No.737(FileNo. 15241,
490 I*2d 658 (19711.

I'owerofcourt under subsection (c).
— Under subsection Ic) of this section, the
court is empowered to order the minor
committed to the Department of Health
and Social S-rvices or order lhe minor
released to his parents, guardian, or some
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othersuitable person. In re A Minor Child,
Sup. Cl. Op. No. 737 (File No. 15241, 490
P.2d 658 (1971).

The Deportment of Health and
Social Services does not possess the
authority toinstitutionalize any minor,
including one who has been declared a
child in need ofsupervision Isce now child
in need ofaid), who has been committed to
its custody. It is unreasonable to construe
Alaska children's statutes in a manner
which would result in the grant to the
Department of Health and Social Services
of broader powers of commitment than
possessed by the trial court. In re A Minor
Child,Sup.Ct. Op. No. 737 (File No. 1524),
490 P.2d 658 (1971).

A child "in need of aid" appears to
be the functional equivalent of a
"dependent” child under AS 47.10.010
as it existed prior to its 1977 amendment.
In re C.L.T., Sup. Cl. Op. No. 1866 (File
No. 3607), 597 P a 318 (1979).

Parental right to custody and
control is not absolute. — While a
parent has a right to the care, custody and
control of his or her children, this right is
not absolute, and "courts have become
increasingly aware of the rights of chil-
dren.” The Alaska legislature has struck a
balance between these potentially
competing rights by requiring the stale to
prove its allegation! by clear and
convincing evidence in parental rights ter-
mination cases. Once this burden of proof
has been met, however, the statute man-
dates a termination. In re D.C., Sup. Ct.
Op. No. 1862 (File No. 38-10), 592 I'.2d 22
(1979).

The discretion ullottcd a parent In
the administration of punishment is
notunlimited. Clearly it does not extend
to punishment regularly causing the "sub-
stantial physical harm" which under AS
47.10.010(a)(2)(C) determines that a child
is in need ofaid. In re D.C., Sup. Ct. Op.
No. 1862 (Filo No. 38-10), 592 P.2d 22
(19791.

Statutory provisions governing
judgments nnd orders terminating
parcnlul rights hnve liccn changed. In
order (o terminate parental rights, the
court must now find that the child is in
needofnid underAS47.10.010(uK2)ns the
result uf parental conduct proved by clear
and convincing evidence and that the
parental conduct is likely to continue to
exist if there is no termination of parental
rights, proved again by dear and
convincing evidence, AS 47.10.080(c)(3).
In re C.1.T., Sup. Cl. Op. No. 1866 (File
No. 361)71, 597 P.2d 518 (1971)1.

In order lo terminate parental rights
under this section, the court must find by
clear and convincing evidence tl) that
there is a child in need of aid under AS
47.10 010(aM2l as a result of parental con-
duct, and (2) that the parental conduct is
likely to continue. E A. v. Stats, Sup. Ct.
Op. No. 2289 IFile Nos. 4687, 4870), 623
P.2d 1210(19811.

Under former AS 47.10.010(a)(5) and
subsection (a) and former subsection
(c)(3)(D) ofthis section, in order to termi-
nate parental rights, the superior court
was required to find 11) that the child was
a "dependent minor" ond (2) that the
p.rent had demonstrated by her conduct,
proved by dear and convincing proof, that
she was unfit to continue to exercise her
parental rights and responsibilities. In re
C.L.T., Sup. CL Op. No. 1866 'File No.
36071,597 P.2d 518 (1979).

Parent's impulsive personality
disorder not ground for termination of
rights. — Where after finding that child
was in need of aid, trial judge found that
the parent "is likely to conl-nue todemon-
strate a conscious disregard of the obli-
gation owed by a parent to a child even
after her release from incarceration
because she suffers from on impulsive per-
sonality disorder,” such finding was insuf-
ficient to satisfy requirement ofclear and
convincing evidence that conduct leading
to determination that child is in need of
aid is likely since an impulsive personality
disorder itselfis not conduct and thus, nut
a ground for termination. Nadu A. v. Sintc,
Sup. Ct. Op. No. 2632 (File Nos. 6546,
6693), 660 P.2d 436 (1983).

Findings. — A finding (hut tho
parental conduct is likely lo continue must
be made expressly on the record prior to
ordering the termination of parental
rights. E.A. v. Stale,Sup. Ct. Op. Nu. 2289
(File Nos. 4G87, 4870), 623 P2d 1210
(1981).

Abandonment. — For cases construing
former language in subsection (cl
providing for termination of parental
rights and responsibilities when the child
had been abandoned, see D M. v. Slate,
Sup. Ct. Op. No. 962 iF.ic No. 18-131. 515
P.2d 12.VI (19731; In re BJ.. Sup. CT. Op.
No. 1110 (File No. 21611, 530 P.2d 747
(1975); In re EJ. (T.l, Sup. CT. Op. No.
1348 (File No.2775),657 P.2d 1128119761.

A rc'.nhilitnlion program is not u
comm n practice in (he (rial courts
nhsen approval hy a representative af (he
state, inre EJ. (T.I.Sup, Cl. Op No. 1:118
(File "lo 2775i. 557 I*2d 1128"'
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Triul court did nut utilise discretion
in failing lo consider possibility of
selling up pIlnh for reestnblisliing
family relationship between father
und son.—Seelnre EJ. (T.I,Sup.Ct. Op.
No. 1348 (Kile No. 27751, 557 P.2d 1128
(19761.

Hole of triul courl in proceeding
involving termination of parental
rights. — See In re EJ. (T.l, Sup. Ct. Op.
No. 1348 (Kile No. 27751, 557 P.2d 1128
(19761.

Applicability ofburden of proof. — A
burden of proof is not applicable ta a
dispositive hearing other than when ter-
mination of parental rights is involved. In
rc S.D., Sup. Ct. Op. No. 1255 (File No.
2530),649 P2d 119011976). See also In re
C I.T.. Sup. Cl. Op. No 1866 (File No.
36071,597 P.2d 518 (1979).

Determination of the standard to he
applied hy the court at the dispositive
phase of a child hearing was not
tantamount to establishing a burden of
proof requirement. Such a requirement
had been set forth in former subsection
(cH3KD) Isee now subsection (c)(3)!. No
such requirement had been act forth in sit-
uations such as where lerminalion of
parental rights was not involved. In re

S.D .Su- Ct.Op.No. 1255 (File No. 2530),
549 P.2a 1190(1976).

Standurd uf proof held consti-
tutional. — Allowing parenlul rights to ho
terminated based on a standard of proof
less stringent than "beyond a reasonable
doubt” docs not violate tho due process
clause ofthe United Slates Constitution or
the Alaska Constitution. In re C.L.T.. Sup.
Ct. Op. No. 1866 (File No. 3607), 597 P.2d
518 (1979).

Since in proceedings brought to termi-
nate parental rights, the parent is neither
charged with criininul behavior nor sub-
ject to incarceration as u direct conse-
quence of the proceeding, there is nothing
in the federal constitution that compels
adoption of the proof beyond a reasonable
doubt standard in tcrminuliun pro-
ceedings In re C.L.T., Sup. Ct. Op. No.
1866 (File No. 36071, 597 P.2d 518 (1979).

Clear and convincing proof is a more
demanding standard than n mere
preponderance of lhe evidence nnd is
adequate to protect ihe parent's substan-
tial interest in his or her child custody
rights. This evidentiary standard balances
the competing interests involved in n pro-
ceeding brought to terminate parental
rights, one of which is the right of a child
lo un udequole home.In re C.L.T., Sup.Ct.
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t)p. Nu. 18661File No. 3607), 597 P.2d 518

(1979).

The due prates clause did not require a
standard of proof greater than dear and
convincing evidence when che state sought
to terminate parental rights because of
unlitm-ss under funner subsection
(€)(3)(D). In rc C.L.T., Sup. Ct. Op. No.
1866 (File No. 36071, 597 P 2d 518 (1979).

Standard of proofunder former subsec-
tion (c)(3)(D) calling for “clear and
convincing” evidence of the natural
mother's unfitness for the care and custody
of the child was held proper. In re K.S.,
Sup. Cl. Op. No. 1219 (File No. 2359), 543
P.2d 1191 (1975)

Protection provided by Indian Child
Welfare Act. — The Indian Child Welfare
Act. 25 U.S.0. 55 1901 — 1963, enacted in
1978, provides a higher standard of pro-
tection to the rights of parents in termina-
tion proceedings involving Indians und
Native Alaskr ns than that provided in
this section. E.A v. Stale, Sup. Ct. Op. No.
2289 (File Nos. 4687,4870), 623 P.2d 1210
(1981).

Orders terminating parental rights
met statutory ord rule of court
requirements regarding findings of
fact. — See In re C.L.T., Sup. Cl. Op. No.
1866 (File No. 3607), 597 P.2d 518 (1979).

Review of orders terminating
parental rights. — Orders made under
aubscction (c)(3) of this section are not
entitled to automatic review, inasmuch as
subsection (0 of this section specifies
which orders are entitled to this review
and orders under subsection (c)(3) of this
section are not included within the list.
Rita T. v.State, Sup. Cl. Op. No. 2294 (File
No. 5036), 623 P.2d 344 (1981).

All orders made pursuunt to this section,
including orders under subsection (c)(3) of
this section, are lo be reviewed upon appli-
cation of an interested party if the parly
establishes good cause for the review, und
if the child is still a ward ofthe court. Rita
T.v.Stale, Sup. Ct. Op. No. 2294 (File No.
50361, 623 P.2d 344 (1981).

As long as a child remains the ward of
the court, under subsection (fi of this sec-
tion his orher natural parents urc entitled
to a review of the order terminating their
parental rights upon a showing of good
cause for the hearing. Ititu T. v. State, Sup.
Ct. Op. Nu. 2294 (File No. 5036), 623 P.2d
344 (1981).

Good cause could be established if the
parents showed thal il would he in the best
interests ofthe child to resume living with
them because they huve sufficiently reha-
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bilitatcd themselves so that they can pro-
vide proper guidance und care for the
child. Rita T. v. State, Sup. Ct. Op. No.
2294 (File No. 5036), 623 P.2d 344 (1981).

Where, when a mother applied for a
hearing before the superior court, she
indicated that as a result of a 14-month
rehabilitation program she had overcome
the problems thut had led to the termina-
tion of her parental righta and also
indicated that professional counselors,
social workers and others would be able to
establish that she was now capable of
providing a warm and loving home for the
child, this was a sufficient showing of good
cause to entitle her toa review ofthe order
terminating her parental rights if the
child had not yet been adopted. R'ta T. v.
State, Sup. Ct. Op. No. 2294 (File No.
5036), 623 P.2d 344 (1981).

Former AS 17.12.110(d)(4) notin con-
flict — Former AS 17.12.110(d)(4), which
provided thal a person who, while under
the age of 18, possesses, controls or uses
any amount of marijuana was, upon con-
viction, guilty of a misdemeanor pun-
ishable by a fine of not more than $1000,
was not in conflict with AS 47.10.010(a)(1)
and paragraph (b)(1) of this section.
M.O.W. v. State, Ct. App. Op. No. 95 (File
No. 4846), 645 P.2d 1229 (1982).

For reference to apparent conflict
between subsection (c)(1) as It reud
prior lo 1977 amendment and Chil-
dren’s Rule 22(0, sec footnote 30 in In ro
S.D., Sup.Ct. Op. No. 1255 (File No. 2530),
549 P.2d 1190(1976).

Peremptory chollengo procedure
inapplicable to juvenile proceedings.
— Whhile juvenile proceedings have some
of the characteristics of both civil nnd
criminal actions, the,” are basicully differ-
ent from both, and the words "civil orcrim -
inal" a9 used in AS 22.20.022 must be
strictly construed. The trial judge was
correct in holding that peremptory chal
lengc procedure applied only to civil and
criminal actionB and not to juvenile pro-
ceedings. In re A Minor Child, Sup. Ct. Op.
No. 737 (File No. 1524), 490 P.2d 658
(1971).

Notions of benevolent protective
policies cannot be used to validate
departures from positive law rcluting
to lhe adjudicative and dispositive phases
of children's proceedings. In re A Minor
Child. Sup.Ct. Op. No. 737 (File No. 1524),
490 P.2d 658 (1971).

Nor to justify dispensing with
constitutional safeguards. — The
benevolent social theory supposedly
underlying children's court nets does not

furnish justification for dispensing with
constitutional safeguards. In re A Minor
Child, Sup.Cl. Op. No. 737 (File No. 1524),
490 P.2d 658 (1971).

The right of confrontation is
paramount lo the stute's policy of pro-
tecting a juvenile offender. Davis v.
State, 415 U.S. 308,94 S. Ct. 1105, 39 L.
Ed. 2d 347 (1974).

Butstate'sinterestInsec'i.Y ofjuve-
nile adjudications need notalways fall
before confrontation right — See
Gonzales v. State, Sup. Ct. Op. No. 1030
(File No. 2002), 521 P.2d 512, cert, denied,
419U.5.868,95S.Ct. 125,42 L.Ed.2d 106
(1974).

Prosecution witness impeachable by
cross-examination for bios from pro-
bationary status as juvenile delin-
quent — The confrontation clause
requires that a defendant in a criminal
case be allowed lo impeach the credibility
ofa prosecution witness by cross- examina-
tion directed at possible bias deriving from
the witness's probationary status as juve-
nile delinquentalthough such an impeach-
ment would conflict with a state’s asserted
interest in preserving the confidentiality
of juvenile adjudications of delinquency.
Davis v. Alaska, 415 U.S. 308, 94 S. Ct.
1105, 39 L. Ed. 2d 347 11974).

Whatever temporary embarrassment
might result to a prosecution witness or
his family by disclosure ofhisjuvenile rec-
ord — if the prosecution insisted on using
him to make its case — is outweighed by
petitioner's right to probe into the influ-
ence of possible bias on the testimony ofa
crucinT identification witness. Davis v.
Alaska, 415 U.S. 308,94 S.Ct. 1105,397.
Ed. 2d 347 (1974).

THe state cannot, consistent with right
of confrontation, requii the defendant to
bear the full burden ¢ vindicating the
state's interest in the secrecy ofjuvenile
criminal records. Davis v. Alaska, 415 U.S.
308,94 S.Ct.1105,39L. Ed. 2d 347 (1974).

The United Stales supreme court has
held that the constitutional right of con-
frontation required that defense counsel
be allowed to investigate the potential bias
of a rrucial prosecution witness, even
where .‘hat potential bias arose out of a
juvenile adjudication and its resultant pro-
bationary status. Oonzule9 v. Slate, Sup.
Ct. Op. No. 1030 (Filo No.2002), 521 P.2d
512, cert, denied, 419 U.S. 868, 95 S. Ct.

125,42 L. Ed. 2d 106 (19741.

The United States supreme court
concluded that Alaska's interest in pro-
tecting the anonymity of tho juvenile
nfienilor ivns outweighed hy the more
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critical need to ulliird a criminaliletenilunl
reasonable inquiry into tile motives of
prosecution witnesses. (lunznles v. Slate.
Sup. Ct. Op. No. 1030 (File No. 20031.521
P.2d 512, cert, denied, 41!) I1.S. H(>8, 95 S.
Cl. 125, 42 1,. Ed. 2d 105 (1971).

Conflict between section und deci-
sion in Dnvis v. Alaska issuperficial. —
The conflict between this section and the
supreme court's decision in Davis v.
Alaska, 415 U.S. 308,91 S.Ct. 1105,39 t,,
Ed. 2d 317 (1974), is only superficial.
Gonzales v. State, Sup. Ct. Op. No. 1030
(Tile No. 2002), 521 P.2d 512, cert, denied,
419 U.S. 868. 95 S. Ct. 125,42 L. Ed. 2d
106 0 9741.

Since disclosure require- because of
probationary status, notjuvenile adju-
dication. — The constitutional require-
ment of disclosure in the facts in P ?'-1* v.
Alaska, 415 U.S. 203,94 S. Ct. 11" "L
Ed. 2d 347 (1974), is created not by the
juvenile adjudication itself but hy the pro-
bationary status ofthejuvenile at the time
of Davis' trial, with its potential for
motivating false testimony. Gonzales v.
Stale, Sup. Ct. Op. No. i030 (File No.
2002), 521 I'.2d 512, cert, denied, 419 U.S.

868,95 S.Ct. 125,42 L. Ed. 2d 106 (1974).

Whero the witness was not on juve-
nile probation, it cannot he seriously
argued that the fact of previous juvenile
convictions, standing alone, provided uny
inference of potential bias. Gonzales v.
Slate, Sup Ct. Op. No. 1030 (Fil- No.
2002), 521 P.2d 512, cert, denied, 41b U.S.
868,5-J.Ct. 125,42 L. Ed. 2d 10G (1974).

Stale adjudications directed solely
at credibility do notconflictwilh con-
frontation right. — Juvenile
adjudications which are stale by Alaska's
standards »,.d directed solely at general
credibility rather than bias arc generally
not sullicicnlly probative lo create n gen-
uine conflict wilh lhe defendant's right of
confrontation. Gonzales v. Slale, Sup. CL
Op. No. 1031) (File No.20021,521 P.2d 512,
cerl. denied, 419 U.5.868,95S.C| 125,42
I,. Ed. 2d HIG (19741.

Where the utlempled impeachment was
ofgeneral credibility by proofofprior“re «
victions,"” the probative value ofthis type
of evidence is considerably less than that
which suggests fnlso or distorted testi-
mony because ofbias, und the need to con-
front n witness wilh such evidence is
correspondingly less. Gonzales v. Slate,
Sup. C't. Op. No. 1030 (File No 20021, 521
I".2d 512, cert, denied, 119 U.S. 868, 95 S.
Cl. 125, 42 1, Ed. 2d 106 (19741.

As u general rule, the triul courts could
properly refuse evidence of slide con-
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victions or juvenile adjudications where
these were offered for the purpose of
discrediting the witness generally r.-"~er
than to show some specific potential mr
bins or prejudice toward the defendant.
Thomas v. Slate, Sup. Cl. Op. No 1040
(File Nos. 1888. 1854) 522 P.2d 528
(1974).

Privilege against self-incrimination.
— When a person under the nge of 18 years
violutcd former AS 47.10.010(a)(1), he
could be adjudged a "delinquent minor,”
one possible consequence of which adjudi-
cation was commitment to ajuvenile facil-
ity until the age of 19 Irmw 2(J|. Moreover,
if there was probable cause to believe the
minor was delinquent and the court found
that he was not amenable to treatment as
ujuvenile, he could be prosecuted as if he
were an ndult. Thus, there wus always
some danger of incarceration, or other
criminal sanctions, when a child
committed an act which wouV have been a
crime if committed by an adult. Under
such circumstances a child had a privilege
againstself-incrimination. E.L.I,. v. State,
Sup. Ct. Op. No. 1540 (File No. 3374), 572
P.2d 786 (1977).

A child adjudicated delinquent for
selling LSD may beincurccralcd, possibly
even in a cityjail, until age 19, which may
be muny years. RLR v. Stale, Sup. Ct. Op.
No. 706 (File No. 1156), 487 P.2d 27
(1971).

Subsection (g) provides In partthata
juvenile offender may not bo con-
sidered a criminal by reason of the
adjudication, nor may the adjudication
be afterward deemed a conviction.
Gonzales v. State, Sup. Ct. Op. No. 1030
(File No. 2002), 521 P.2d 512, cert, denied,
419 U.S. 868,95 S. Ct. 125,42 L. Ed. 2d
10G (19741.

A judge cannot consider n juvenile
offense as a criminal conviction for the
purpose of prescribing a mandatory sen-
tence. Ucrficld v. Stutc, Sup. Cl. Op. No.
581 (File No. 960), 458 P.2d 1008 (1969).

The judge's consideration of factors
relating to uccuscd's life, characteristics,
background und behaviorprior toreaching
the age of 18 years did not mean that he
considered accused a criminal or that he
was using thejuvenile olfcnses uscriminal
convictions in determining Ihe sentence to
impose. Ucrficld v. Slate, Sup. Cl Op. No.
581 (File No. 9001, 458 P.2d 1008 (1969).

Cuiisidcrnlion of the juvenile record
is proper hy the courtimposing u sen-
tence upon an adult offender. I'enn v.
Stale, Sup. Ct. Op. No. 177-1 (File No.
38731,588 P.2<! 288(19781.
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Use of the juvenile history of ‘he
offender in sentencing proceedings docs
not amount to the use ofthose proceedings
as evidence against the offender within
the proscription ot such a statute as this
section. Penn v. Stale, Sup. Ct. Op. No
1774 (Kile No. 3873), 588 P.2d 288 (1978).

When sentence determined. — The
sentence which may be imposed upon a
convicted adult is determined as of tho
time ofthe finaljudgment ofconviction, or
osofthe time ofcommission of the ofTense.
These rules have been applied tajuvenile
sentencing. Davenport v. McGinnis, Sup.
Ct. Op. No. 1049 (File No. 1942), 522 P.2d
1140 (1974).

Review ofcustody orders. — The new
children’s law, as a result ofthe 1977 acts,
provides for review nfcustody orders annu-
ally --- "lore often if good couse is shown.
In rej,AL.Sup.Ct. Op. No. 1548 (File Nos.
3219, 3229), 573 P.2d 1376 (1978).

Appeal of detention order. — Under
this section and Children's Rule 29(a), a
minor who is detained may appeal his
detention order. A.M. v.- State, CL App.
Op. No. 150 (File No 6105), 653 P.2d 346
(1982).

Appellants arc authorized to bring juve-
nile bail appeals under App. R. 207 to
ensure that juvenile detention hearings

Colinterulreferences. — Rightofindi-
gent parent lo appointed counsel in pro-

dispositioi/heanjig'ofa”re”ng”n”

are not insulated from review. A.M. v.
Slate, Ct. App. Op. No. 150 (File No. 6105),
653 P.2d 346 (19821.

Appeal from detention order
dismissed ns untimely. — See A.M. v.
State,Cl. App. Op. No. 150 (File No. 6105),
653 P.2d 346 (19821.

Appellate jurisdiction. — AS
22.05.010 places final appellate jurisdic-
tion in all cases in the supremecourt.In re
A Minor Child, Sup. Cl. Op. No. 737 (File
No. 1524), 490 P.2J 658 (1971).

Applied in L.A.M.v.State, Sup.Ct. Op.
No. 1249 (File No. 2221), 547 P.2d 827
(1976); Adams v. Ross, Sup. Ct. Op. Nu.
1281 (Filo No. 2458), 551 P.2d 948 (1976);
D.H. v. State, Sup. Ct. Op. No. 1396 (File
No. 2837), 561 P.2d 291 (1977).

Quoted in Davis v. State, Sup. Ct. Op.
No. 816 (Filo Nos. 1428, 1436), 499 P.2d
1025 (1972).

Stutcd in In re G.K., Sup. Ct. Op. No.
796 (Filo Nos. 1627, 1654,1674), 497 P.2d
914 (1972).

Cited in Elliason v. State, Sup. Ct. Op.
No. 898 (File No. 1750), 511 P.2d 1066
(1973); D .LJ. v. W.D.R., Sup. Ct. Op. No.
2433 (File No. 5411), 635 P.2d 834 (1981);
S.0. v. W.S, Sup. Ct. Op. No. 2491 (File
No. 5856), 613 P.2d 997 (1982).

cccding for involuntary termination of
parental rights. 80 ALR3d 1141.

»b r th >
m l1ot fhe 5epartment shall submiit

a predisposition report with a recommended plan oftreatment to aid
the courtin its selection of a disposition, and any further information

which the court may request.

(b) Before the disposition hearing ofa child in need ofaid the depart-
mentshall submit a predisposition report to aid the court in its selec-
tion ofa disposition. This reportshall include, butis notlimited to, the

following;

(1) astatement ofchanges in the child’s or parent’s behavior, which
will aid the court in determining that supervision of the family or

placement is no longer necessary;

(2) ifremoval from the home is recommended, a description of the
reasons the child cannot be protected or rehabilitated adequately in the
home, including a description ofany previous efforts to work v.5th the
parents and the child in the home and the parents' attitude toward

placement of the child;
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(3) a description of Ihe potential harm to the child which may result
from removal from the home and any clTorts which can he made to
minimize such harm; and

(4) uny further information which the court may request.
Jfg~The court shall inform the child, the childs parents am! the
attorneys representing the parties and the guu.-'ian ad h'tem chat the
predisposition report will be available to them not less .nan 10 days
before the disposition hearing.

(d) For purposes of this section "parents” means the natural
adoptive parents, and any legal guardian, relative, or otheradult per-
son with whom the child has resided and who has acted as a parent in

providing forthe child fora continuous period oftime before this action.
(8 26 ch 63 SLA 1977)

NOTES TO DECISIONS

Applied in Granato v. Occhipinti, Sup. Cited in M.O.W. v. State, Ct. App. Op.
Ct. Op. No. 1962 (Kile No. 3756), 602 P.2d No. 95 (File No. -1846). 645 P.2d 1229
442 (1979). (1982).

Sec. 47.10.082. Bestinterests of the ch"4. In making its disposi-
tional order under AS 47.10.080(b) the court shall consider the beet
interests of the child and the public, and in making its dispositional
order under AS 47.10.080(c) the courtshall consider the K at interests
ofthe child; in either case the court shall consider also t":<sability ofthe
state to take custody and to care for the child to protect the child’ best
interests under AS 47.10.010 — 47.10.142. (8 26 ch 63 SLA 1977)

NOTES TO DECISIONS

Showing required lo justify .rrmino- No. 2632 (File Nos. 6546, 6693), 660 P.2d
lion of parental rights. — While best 436 (1983).
interests of the child become relevant at Cited in Gram j v. Occhipinti, Sup. Ct.
some point, theio first must be a showing Op. No. 1962 (Fi. - No. 3756), 602 P.2d 442
or parontal conductsuiucientlojustify ter- (1979); M.O.W. v. Slate, Ct. App. Op. No.
mination. Nadu A. v. Stntc, Sup. Cl. Op. 95 (File No. 4816), 615 P.2d 1229 (1982).

Sec. 47.10.083. Review hearing information. In the case of a
child in need of aid, the child shall be returned home at the review
hearing under AS 47.10.080(f) unless the court finds by a
preponderance of the evidence that the basis upon which the child was
adjudicated under AS 47. 0.010(a)(2) continues to exist. Ifthe child is
not returned home, the court shall establish on the record

(1) why the child was removed from the home;

(2) what services have been provided to or offered to the parents to
facilitate reunion;

§ 47.10.084 Wkikauk, Social Skkvicks and Institutions § 47.10.084

(3) whatservices were utilized by the parents to facilitate reunion;

(4) the visitation history between the parents and the child;

(5) whetheradditional services are needed to facilitate the return of
the child to the child’s parents;

(6) when return of the child can be expected. (§ 26 ch 63 SLA 1977)

NOTES TO DECISIONS

Cited in ' \O.W. v. State, Ct. App. Op.
No. 95 (File No. 4816), 645 P.2d 1229
(1982).

Sec. 47.10.084. Legal custody, guardianship, and residual
parental rights and responsibilities, (a) When a child is comm itted
under AS 47.10.080(b)(1) or (c)(1) to the department or released under
AS 47.10.080(b)(2) or (3) or (c)(2) to the child’s parents, guardian, or
other suitable person, a relationship of legal custody exists. This
relationship imposes on the department and its authorized agents or
the parents, guardian, or other suitable person the responsibility of
physical care and control of the child, the determination of where and
with whom the child shall live, the right and duty to protect, train and
discipline the child, and the duty of providing the child with food,
shelter, education, and medical care. These obligation!! are subject to
any residual parental rights and responsibilities end rights and
responsibilitiesofa guardian ifone has been appointed. When parental
rights have been terminated, or there are no living parents and no
guardian has been appointed, the responsibilities of legal custody
include those in (b) and (c) of this section. The riepritment or person
having legal custody of the child ipav delegate any of the
responsibilities under this section, except authority to consent to mar-
riage, adoption, and military enlistment may not be delegated. For
purposes fthischapter a person in charge ofa placementsetting is an
agent of the department.

(b) When a guardian is appointed for the child, the court shall spec-
ify in its order the rights and responsibilities of the guardian. The
guardian may be removed only by court order. The rights and
responsibilities may include, but are not limited to, having the right
and responsibility of reasonable visitation, consenting to marriage,
consenting to military enlistment, o< senting to major medical
treatment, obtaining representation fortue child in legal actions, and
making decisions oflegal or financial significance concerning the child.

(c) When there hns been transfer oflegal custody or appointment of
a guardian and pa ental rights have not been terminated by court
decree, the parents shall have residual rights and responsibilities.
These residual rights nnd responsibilities ofthe parentinclude, butare
not limited to, the right and resnonsibility of reasonable visitation,
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consent to adoption, consent to marriage, consent to military
enlistment, consent to major medical treatment except in cases of
emergency or cases falling under AS 09.65.100, and the responsibility
forsupport, except ifby courtorder any residual rightund responsibil-
ity bus been dele atcd to a guardian under (b) ofthis section. (§ 26 ch

63 SLA 1977)
NOTES TO DECISIONS

Effect of being foster parents on hus- ugainst the other concerning evidence

bnnd-wifc evidentiary privilege. — A toating to an assault on the foster child.
foster child is a child of the foster parents Daniels v. Stole, Cl. App. Op. No. 357 (File
for purposes of applying the exception to No. A-3GG) p.2d (1981).

the husband-vife privilege set forth in Cited in M.O.W. v. State, Ct. App. Op
Alaska Evidet.ce Rule 505(a)(2)(D)<i); one  No. 95 (File No. 4846), 645 P.2d 1229
foster parent cannot rely on the hus- (1982).

hand-wife privilege ', refuse to testify

See. 47.10.085. Child in need of aid; religious treatment. In a
case in which the minor’ status as a child in need of aid is sought to
be based on the need for medical care, the court may, upon con-
sideration ofthe d*h ofthe minor and the fact, ifitis a fact, that the
minor is being pr. ltreatment by spiritual means through prayer
in accordance with .,,.e tenets and practices of a recognized church or
religious denomination by an accredited practitioner of the church or
denomination, dismiss the proceedings and thereby close the matter.
This may be done, in the interests ofjustice and religious freedom, on
the court’s own motion or upon the application ofa party to the pro-
ceedings, at any stage of the proceedings after information is given to

the court under AS 47.10.020(a). (S 8 ch 1 SLA 1972; am § 19 ch 63
SLA 1977)

NOTESTO DECISIONS

Cited in M.O.W. v. State. Ct. App. Op.

No. 05 (File No. 481G), 645 P.2d 1229
(IUb.1.

Sec. 47.10.090. Records, (a) The cour . tell make and keep records
of all cases brought before it. The corn < official records may be
inspected only with the court's permission and only by persons having
a legitimate interest in them. All information and social records per-
taining to a minor and prepared by an employee of the court or by a
federal, state or city agency in the discharge of the employee’s or
agency's official duty, are privileged and may not be disclosed directly
or indirectly to anyone without the court’s permission. However, a
state or city law-enforcement agency shall disclose information
regarding a case which is needed by the person oragency charged wilh

§47.10.090We|fare, Social Services and Institutions §47.10.090

making a preliminary investigation for the information of the court.
W ithin 30 days of the date of a minor’ 18th birthday or, if the court
retains jurisdiction ofa mil or past the minor’s 18th birthday, within
30 daysofthe date on which the courtrelinquishesjurisdiction overthe
minor, the court shall order sealed all the court’s official records, infor-
mation and social records pertaining to that minor, as well as records
of all criminal proceedings against the minor and punishments as-
sessed against the minor except for traffic offenses. A person may not
use these sealed records for any purpose except that the court may
ordertheir use for good cause shown or may order their use by an officer
of the court in making a presentencing report for the court.

(b) Thename orpicture ofa minorunderthejurisdiction ofthe court
may not be made public in connection with the minor’s status as a
delinquent child or a child in need ofaid unless authorized by order of
the court, exceptthatthe name ofa minor who is found for the second
time to have violated a law, whieti if committed by an adult would be
a felony, shall be made public unless the court, for good cause, in
certain individual cases, enters an order prohibiting the disclosure.

(c) A person who violates a provision of this section is guilty of a
misdemeanor, and upon conviction is punishable by u fine of not more
than $500 or by imprisonment for not more than one year, or by both.
(§ 10(3X4) art I ch 145 SLA 1957; am § 1ch 124 SLA 1972; am § 1ch
90 SLA 1975; am 8§ 20 ch 63 SLA 1977)

Crossreferences. — For explanation of
how amendments in 1975 changed Rules

NOTES TO

Purpose for enacting subsection (a).
— Reading this section together with
other sections of the laws relating to chil-
dren's proceedings leads one to believe
that subsection (a) was enacted principally
for the purpose of protecting the child
against the possible adverse effects an
unauthorized revelation of his social rec-
ord would have. In re P.N., Sup. Ct. Op.
No. 1127 (File No. 2191), 533 P.2d 13
(1975).

There is no indication that subsec-
tion (a) wus itended (a authorize the
granting ot testimonial use immunity
to purents. In rc P.N., Sup. Cl. Op. No.
1127 (File No. 2191), 533 P.2d 13 (1975).

The supreme court could not say wilh
certainty that this section would be
construed to forbid tlie use, in a subse-
quent criminal action against u parent, of
testimony that the parent guve at a chil-

of Children's Procedure, see 5 2, ch. 90,
SLA 1975).

DECISIONS

dren's proceeding. In re P.N., Sup. Ct. Op.
No. 1127 (File No. 2191), 533 P.2d 13
(1975).

W aiverof provisions ofsection. — In
tho case of use of restraints more severe
than placement in adjustment rooms
(solitary confinement), the approval of the
director of McLaughlin Youth Center
must be obtained und a reoort made lo lhe
child's attorney and the family court. The
provisions of this section are waived for
this purpose. T.M. v. Director of
McLaughlin  Youth Cetd .-r, Superior
Courl, No. 72-449(1973)

Stated in RLR v. Slale, Sup.Ct. ()p. No.
706 (File No. 1156), 487 P.2d 27 (19711.

Cile'lin M.O.W. v. Slate, Ct. App. Op

No. (File No. 4846), (it. P.2d 1229
(1982); Stutc v. R.ll.. Ct. App. Op. No. 375
(File No. 7768), i.2d 119841.
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See. 47.10.01)5. Arrestofa minor. The arrestofa minorother than
for a traffic offense is not considered an arrest for any purpose except
for the purpose of the disposition of a proceeding arising out of that
arrest. (5 2 ch 124 SLA 19721

Sec. 47.10.100. Itetention of jurisdiction over minor, (a) The
courtretainsjurisdiction over the case and may atany time stay execu-
tion, modify, set aside, revoke, orenlarge ajudgmentororder, orgrant
a new hearing, in the exercise of its power of protection over the minor
and for the minor's best interest, for a period of time not to excised two
yeai iorin any eventextend past the day the minor becomes 19, unless
soon irdischarged by the court, exceptthat the department may apply
for and the court may grant an additional one-year period of supervi-
sion past age 19 if continued supervision is in the best interests of the
person und the person consents to it. An application for any of these
purposes may be made by the parent, guardian, or custodian acting in
behd’f of the minor, or the court may, on its own motion, and after
reasonable notice to interested parties and the appropriate depart-
ment, take action which it considers appropriate.

(b) If the court determines at a rehearing that it is for the best
interests ofthe minorto be released to the care or custody ofthe minor’s
parent, guardian, or custodian, it muy enter an order to that effectand
the minor b discharged from the control of the department.

(c) If a minor is adjudicated a delinquent or a child in need of aid
before the minor's 18th birthday, the court may retain jurisdiction over
the minor after the minor's 18th birthday for the purpose of
supervising the minor’s rehabilitation, but the court’sjurisdiction over
the minor under this chapter never extends beyond the minor’s 19th
birthday, except that the department may apply for and the court may
grant an additional one-year period of supervision past age 19 if con-
tinued supervision is in the best int<*rn'ts of the person and the person
consents to it. The department may retain jurisdiction ove- a child
between the child’s 18th and 19th birthdays for the purpose of
supervising the child's rehabilitation, if the child has been placed
under tl.e supervision of the department before the child’s 18th
birthday, except that the department may apply for and the court may
grant an additional one-year period of supervision past age 19 if con-
tinued supervision is in the best interests of the person and the person
consents to it. (§ 11 art 1,h 145 SLA 1957; am 8§ 16, 17 eh r '5 SLA
1970; am § 21 cli 63 SLA 1977/

NOTES TO DECISIONS

W lii'ii one commits a criminal ol- State, Sup. CL Op Nu. 1590 (File No.
fense lifter rcucliing the nge of 1H 302-1), 576 P.2d 1352 (1978).
years, heis nulunge, entitled to Iuim the Offenses to which court's jurisdlc-

benefits of the Children’s Code. Henson v. lion not extended. — Neither subsection

$ 47.10.110 W elfare, Social Serv”® es and Institutions § 47.10.130

(a) nor subsection (c) purports to extend the sentencing court acquires jurisdiction
the court's juvenile jurisdiction to newly over the individual, only an expressly
committed ofTenses occurring between the retroactive statute could defeat its
offender’s 18th and 19th birthdays, continuing jurisdiction for the duration of
Henson v. State, Sup. Ct. Op. No. 1590 the sentence originally imposed. Duvcn-

(File No. 3024), 576 P.2d 1352 (1978). port v. McGinnis, Sup. Ct. Op. No 1049
Jurisdiction defeated only by (File No. 1942),522 P.2d 1140 (1974».
expressly retroactive statute. — Once

Sec. 47.10.110. Appointment of guardian or custodian. When,
in the course ofa proceeding under this chapter, itappears to the court
that the welfare ofa minor will be promoted by the appointmentofa
guardian or custodian of the minor’s person, the court may make the
appointment. The court shall have a summons issued and served upon
the parents ofthe minor, if they can be found, in a manner and within
a time before the hearing which the court considers reasonable. The
court may determine whether the father, mother, or the Department of
Health and Social Services shall have the custody and control of the
minor. Ifthe minorisofsufficientage and intelligence to state desires,
the court shall consider them. (8 12 art I ch 145 SLA 1957; am § 6 ch
104 SLA 1971; am § 22 ch 63 SLA 1977)

Collateral references. — 19 Am. Jur. Right of infant to select his own guurd-
2d, Guardian and Ward, § 17. ian, 85 At.R2d 921.

39 CJ.S., Guardian and Ward, D 20 to
29.

Sec. 47.10.120. Supportofminor, (a) When a child in need ofaid
iscommitted under this chapter, the court may, after giving the parent
areasonable opportunity to be heard, adjudge that the parentshall pay
in a manner which the court directs a sum which will cover in full or
in partthe supportofthe child in need ofaid. When a delinquent minor
iscommitted under this chapter, the court shall order that the parent
ofthe ainor pay in a manner which the couttdirects a sum which will
cover in full or in part the sup”rt ofthe delinquent minor.

(b) If a parent wilfully fails or refuses to pay the sum fixed, the
purentmay be proceeded against as provided by law in cares of family
desertion and nonsupport.

(c) The sum collected from a parent under this section shall be
directly credited to the general fund of the state. (§ 13 art I ch 145 SLA
1957;am § 1ch 31 SLA 1959;an. 1ch 141 SLA 1959;am § 23 ch 63

SLA 1977)

Sec. 47.10.130. Detention. No minor under 18 years of age who is
detained pending hearing may be incarcerated in ajail unless assigned
to separate quarters so that the minor cannot communicate with or
view adult prisoners convicted of, under arrest lor, or charged with i
crime. When a minor is detai Ted pending hearing, the minor’ paren.,
guardian, or custodian shall >enotified immediately. (8 14 art Icn 145
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t.'ro.ss .cforcnci-s. — Kor cnnilihnns of
(Ji-K-iitiuii, st-e C'tiiltlri-n's Rule 27, Ala>ka
Rules of Court.

NOTES TO DECISIONS

A detention which woo twice con- exemplifies a usurpation ofjudicial power,
tinned by the master of the children’s In re P.M,, Sup. Cl. Op. No. 857 (Kile No.
court for a total period of six days 1538), 504 P.2d 837 119721.

See. 47.10.140. Temporary detention and detention hearing.
(n1 A peace officer may arrest a minor who violates a law or ordinance
in the officer’s presence, or whom the officer reasonably believes is a
fugitive from justice. A peace officer may continue a lawful arrest made
by a citizen. The officer may have the minor detained in a juvenile
detention facility if in the officer’s opinion it is necessary to do so to
protect the minor or the community.

Ib) A peace officer who has a minordetained under (a) ofthis section
shall immediately, and in no event more than 12 hours later, notify the
court, the minor’s parents or guardian, and the Department of Health
and Social Services ofthe officer’s action. The department may file with
the court a petition alleging delinquency before the detention hearing.

(c) The court shall immediately, and in noevent more than 48 hours

later, hold a hearing at which the minor and the minor's parents or
guardian if they can be found shall be present. The court shall deter-
mine whether probable cause exists for believing the minor to be delin-
quent. The court shall inform the minor of the reasons alleged to
constitute probable cause and the reasons alleged to uuthorizc the

minor’s detention. The minor isentitled to counsel and to confrontation
of adverse witnesses.

(dl 1f the court finds that probable cause exists, it shall determine
whether the minor should be detained pending the hearing on the
petition or released. It may either order the minor held in detention or
released to the custody ofa suitublc person pending the hearing on the
petition. If the court finds no probable cause, it shall order the minor
released und close the case.

(e) Except for temporary detention pending a detention hearing or

temporary detention under (D of this section, a minor may not be
detained except by court order.

(fl A peace officer may detain a minor who is evading the person
having the minor's legal custody if the minor is not otherwise subject
to arrest or detention under (al of this section, for the sole purpose of
either 111returning the minor to the person having legal custody or (2)
if the minor prefers, taking the minor to an office specified by the
Department of Health and Social Services, facility or contract ugency
of the Department of Health and Social Services where such exists in
the community. Immediately upon detaining a minor under this provi-

5 47.10.142 Welfare, Social Services anu Institutions § 47.10.142

sion, the peace officer shall advise the minor of the right to social
services under AS 47.10.142(b), and, if known, the peace officer shall
advise the person having the legal custody of the minor of the
detention.

(@) A minor who is detained under (0 of this section may not be
detained in ajail or other facility unless keptout ofcontact with adult
persons convicted or accused ofa crime. A minor may not be detained
in ajail orotherdetention facility which has not been approved by the
Department of Health and Social Services before detention of the
minor. (8§ 15 art I ch 145 SLA 1957; am § 3 ch 118 SLA 1962;. M §2
ch 100 SLA 1971;am §6 ch 104 SLA 1971;am §§8 1,2 ch 128 SLA 1972)

Cross references. — Kor custody
without a courtorder,see Children's Rules
6 and 7, Alaska Rules of Court.

NOTES TO DECISIONS

Detention orders neither based on
competenttestimonynoraccompanied
by the required statement of facts are

notes under this catchline, AS -17.10.080,
A.M. v. Stale, Ct."App. Op. No. 150 IKile
No. 61051, 653 i .‘M 316 (1982).

invalid. In re P.H., Sup. Ct. Op. No. 857 Cited in Slate v. Itn ., J.. ‘rr.", “r
(Kile No. 1538), 60-1 P.2d 837 (1972). 375 (Kile No. 7768), p.2d (19811.
Appeal of detention order. — See

fLV~fBcc. 47.10.1i2.,j:m argWtfv.mi«V>dv and tamuorarv.aUcairaat

The Department of Health and Social Services may take
emergency custody of a minor upon discovering any of the folljwiiig
circumstances:

(1) the minor has been abandoned;

(2) the minor has been grossly neglected by the minor's parents or
guardian as "neglect” is defined in AS 47.17.070(5), so thatimmediate
removal from the minor’s surroundings is, in the determination of the
department, necessary to protect the minor’s life;

(3) the minor has been abused, ns "abuse” is defined in AS
47.17.070(1), so that immediate medical attention is necessary, in the
determination of the department;

(4) the minor has been sexually ubused under circumstances listed
in AS 47.10.010(a)(2)(D).

(b) A minor who has led home and is evading the person having
legal custody of the minor may obtain the services of the department.
The department shall assess the situation and furnish the minor with
the social services it considers appropriate to protect the well-being of
fie minor and to preserve the minor’s family life if preserving it is
considered desirable under the circumstances. If, after assessing the
situation, considering the wishes of the minor, and furnishing appro-
priate social services, the department aiders it necessary, the
department may take emergency custody of the minor.
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When a child is taken into custody under (a) or (b) of this section,
the departmentshall immediately, and in no event more than 12 hours
later unless prevented by lack of communication facilities, notify the
parents or the person or persons having custody of the child and the
court of the action and file with the court a petition alleging that the
child is a chiid in need of aid.

(dl The courtshall immediately, and in no event more than -18 hours
after being notified unless prevented by lack of transportation, hold a
hearing at which the minor, if the minor's health permits, and the
minor’s parents or guardian, if they can be found, shall be permitted
to be present. The court shall determine whether probable cause exists
for believing the minor to be a child in need of aid, as defined in AS
47.10.290. The court shall inform the minor, and the minor's parents
or guardian if they can be found, of the reasons given as constituting
probable cause and the reasons given as authorizing the minor’s tempo-
rary placement.

(e) If the court finds that probable cause exists it shall order the
minor committed to the department for temporary placement, or order
the minor returned to the custody of the minor’s parents or guardian
subject to the department’s supervision of the minor’s care and
treatment. If the court finds nn probable cause it shall order the minor
returned to the custody of the minor’s parents or guardian. (§ 3 ch 100
SLA 1971;am § 6 ch 104 SLA 1971; am § 24 ch 63 SLA 1977; am § 2
ch 104 SLA 1982)

NOTES TO DECISIONS

Effect of amendments. — The 198" Cited in State v. R.H., Ct. App. Op. No.
amendment added paragraph (-1) to tiub- 375 (File No. 7768), P.2d (1984).
section (a).

Article 2. Juvenile Institutions.

Section Section
150. Ocneral powers of department over 190. Conditions governing detention
juvenile institutions 200. Releasing juveniles after commit-
160. Duties of department ment
170. Power of cities to maintain nnd 210. Youth counsellors
operate home or facility 220. Grants-in-aid

180. Operation of homes and facilities

Sec. 47.10.150. General powers of department over juvenile
institutions. The Department of Health und Social Services may

(Il purchase, lease or construct buildings or other facilities for the
care, detention, rehabilitation and cducution ofchildren in need ofaid
or delinquent minors;

(2) adopt plans forconstruction ofjuvenile homes, juvenile detention
facilities, and other juvenile institutions;

§ 47.10.160 Welfare, Social Services and Institutions § 47.10.160

(3) adopt standards and regulations under this chapter for the
design, construction, repair, maintenance and operation ofall juvenile
detention homes, facilities, and institutions;

(4) inspect periodically each juvenile detention home, facility, or
other institution to ensure that the standards and regulations adopted
are being maintained;

(5) reimburse cities maintaining and operating juvenile detention
homes and facilities;

(6) enter into contracts and arrangements with cities and state and
federal agencies to carry out the purposes of this chapter;

(7) do all acts necessary to carry out the purposes of this chapter;

(8) adopt the regulations necessary to carry out this chrpler;

(9) acceptdonations, gifts or bequests of money or other property for
use in construction of juvenile homes, institutions or detention
facilities;

(10) operatejuvenile homes when municipalities are unable to do so;

(11) receive, care for, and place in a juvenile detention home, the
minor’s own home, a foster home, or correctional school or treatment
institution all minors committed to its custody under this chapter. (§
3artllch 145 SLA 1957;am § 1ch 152 SLA 1959;am § 6 ch 104 SLA
1971; am 8§ 25 ch 63 SLA 1977)

Cross references. — For operation of the welfare of children under the care of
juvenile detention homes and facilities, the depaitmcnl, see AS 47.10.250.
see AS 47.10.180. For standards ofcare for

NOTES TO DECISIONS

Dcpurtrncnt ordered to promulgate of McLaughlin Youth Center, Superior
standards for operation of juvenile Court, No. 72-449 (1973).

detention homes. — See T.M. v. Director

Collateral references. — 60 Am Jur.
2d, Penal and Correctional Institutions,
5 let seq.

Sec. 47.10.160. Duties ofdepartment. The Department of Health
and Social Services shall

(1) acceptall minors committed to the custody ofthe departmenta id
all minors who are involved in a written agreement under nS
47.10.230(c), and provide for the welfare, control, care, custody, pnd
placement of these minors in accordance with this chapter;

(2) require and collect statistics onjuvenile ofTenses and offenders in
Alaska;
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diction the institution is operated, or whose department or agency is
charged with performing the service. (§ 3 ch 88 SLA 1960)

Sec. 47.15.010. Financial arrangements. The compact admin-
istrator, subject to the approval ofthe commissioner ofadministration,
may make or arrange for the payments necessary to discharge the
financial obligations imposed upon this state by the ce npact or by a
supplementary agreement made under the compact. (3 4 ch 88 SLA
1960)

Sec. 47.15.050. Appointmentof attorney or guardian. Appoint-
ment ofan attorney or guardian ad litem under the provisions of this
compact shall be made in accordance with AS 25.24.310 or AS
44.21.400 — 44.21.440. (§ 5¢ch 88 SLA 1960; am § 55 ch 94 SLA 1980;
am § 16 ch 55 SLA 1984)

Cross references. — See Admin. K. 13, lilein appointed under the provision:: of
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other than accidental means, of harm through physical abuse or
neglect or sexual abuse or sexual exploitation, the legislature requires
the reporting of these cases by practitioners of the healing arts and
others to the appropriate public authorities. It is the intent of the
legislature that, as a result ofthese reports, protective services will be
made available in an effort to prevent further harm to the child, to
safeguard and enhance the general well-being of the children in this
state, and to preserve family life whenever possible. (§ 1 ch 100 SLA
1971; am § 3 ch 104 SLA 1982)

Effect Of amendments. — The 1982 exploitation” for "neglect requiring tho

amendment, in the first sentence, aubsti-
tutcd "neglect or sexual abuse or sexual

attention of a practitioner of the healing
arts” and inserted "of the healing arts.”

Alaska Rules of Court.
Effect of amendments. — The 1984
amendment rewrote this section, which

this compact may be paid as provided in
thr Rules Governing the Administration
of all Courts.”

NOTES TO DECISIONS
Use Ofreports. — The reports ofchild criminal proceedings. State v. R ”, Ct.
abuse and neglect required by this section App. Op. No 375 (File No. 77681, P.2d
are intended for use in child protection (19841. See also notes to AS 47.17.060,

formerly read "A council or guardian ad

Sec. 47.15.060. Enforcement The courts, departments, agencies
and officersofthis state and its subdivisions shall enforce this compact
und shall do all things appropriate to the effectuation of its purposes
and intent which are within their respective jurisdiction. (§ 6 ch 88
SLA 1960)

Sec. 47.15.070. Additional procedures not precluded. In addi-
tion to the procedures provided in articles IV and VI ofthe compact for
the return ofa runaway juvenile, the particular states, thejuvenile or
thejuvenile’s parents, the courts, or other legal custodian involved may
agree upon and adopt any plan or pro cedure legally authorized under
the laws of this sthte and the othei respective party states for the
return of the runaway juvenile. (8 7 ch 88 SLA 1960)

Sec. 47.15.080. Short title. This chuptcr may be cited as the
Uniform Interstate Compact on Juveniles. (§ 8 ch 88 SLA 1960)

Chapt 17. Child Protection.

Stclii-T Section

‘0 I* pose 50. Immunity

20. Persons required tu report 60. Evidence not privileged

25. Duties of public authorities 4. Photographs and x-rays

30. Action on reports; termination uf 8.Penally for failure to report
parental rights 10. Definitions

«10. Central registry; confidentiality

In order to protect children whose health
may he adversely affected through the infliction, hy

proceedings and are notintended for use in

under catchline "Judicial proceeding.”

Collateral references. — 42 Am. Jur. Liubility of oaront for injury to
2d, Infants, |l 16, 17. uncmpncipated child caused by parent's
43 CJ.S., Infants, 85 36 to 39, 70 to 75, negligence, 41 ALR3d 904.
94. Validity and construction of penal stat-

Medical attention, criminal neglect hy ute prohibiting child abuse, 1 ALR4th 38.
failure to provide, 12 ALR2d 1047.

Ha) The following

"persons who, in the performance of their professional duties, have
carse to believe that a child has suffered harm as a result of abuse or
neglect shall immediately re,sort the harm to the nearest office of the
department:

(1) practitioners of the healing arts;

(2) school teachers and school administrative staff members;

(3) social workers;

(4) peace ifilcers, and officers of the Department of Corrections;

(5) administrative officers of institutions;

(6) licensed duy care providers and paid staff;

(7) licensed foster care providers.

(b) This section does not prohibit the named persons from reporting

cases which have come to their attention in their nonpvofessional
capacities nor does it prohibit any other person from reporting a child's
harm which the person has cause to believe is a result of abuse or
neglect. These reportsshall be made to the nearest office ofthe depart-
ment.
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(c) If the person making a report ofharm under this section cannot
reasonably contact the nearest olfice ofthe departmentand immediate
action is necessary for the well-being of the child, the person sliull
make the report to a peace officer. The peace officer shall take immedi-
ate action to protect the child and shall, at the earliest opportunity,
notify the nearest office of the department. (§ 1ch 100 SLA 1971; am

58 -1, 5 ch 101 SLA 1982; am E.O. No. 55, § -12 (198-1))

Effect of amendments. — The 1982 The 1984 amendment substituted
amendment, in subsection lol, added "and "Department of Corrections” for "division
school administrative staff members" at of corrections” in paragraph (4) of subsec-

the end of paragraph (21 and added para- lion (a),
graphs (61 and (7).

NOTES TO DECISIONS

cited in Slate v. K.It., Ct. App. Op. No.
375 (File No. 7768). p.2d (19841.

Collateralreferences.— Civil liability report battered child syndrome, 97 A1.R3d

of physician for failure to diugnose or 338.

See, 47.17.025. Duties of public authorities, (a) A law
enforcement agency shall immediately notify the department of the
receiptofa reportofharm to a child from abuse. Upon receipt from any
source of a report of harm to a child from abuse, the department shall
notify the Department of Law and investigate the report and, within
72 hours of the receipt of the report, shall provide a written report of
its investigation ofthe harm to a child front abuse to the Department
of Law for review.

(b) The report of harm to a child from abuse required from the
department by this section shall include:

(1) the names and addresses of the child and the child’s parent <r
other persons responsible for the child’s care, if known;

(2) the age und sex of the child;

(3) the nature nnd extent of the harm to the child from abuse;

(-1) ihe name and age and address of the person known or believed
to be responsible for the harm to the child from abuse, if known;

(5) information that the department believes may be helpful
establishing the identity of the person believed to have caused the
harm to the child from abuse, (li (ich 104 SLA 1982)

n
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NOTES TO DECISIONS

Applied in Slate v. li Il., Ct. App. Op.
Nu. 375 (File No. 77681, P.2d
(19841.

Sec. 47.17.030. Action on reports; termination of parental
rights, (a) If a child, concerning whom a report of harm is made, is
believed to reside within the boundaries of a local government
exercising health functions for the area in which the child is believed
to reside, the department may, upon receipt of the report, refer the
m atter to the appropriate health or social services agency ofthat local
government. Forcasesnotreferred toan agency ofa local government,
the department shall, for each report received, investigate and take
action, in accordance with law, which may be necessary to prevent
further harm to the child or to insure the proper care and protection of
the child.

(b) A local government health or social services agency receiving a
report of harm shall, for each report received, investigate and take
action, in accordance with law, which may be necessary to prevent
further harm to the child or to insure the proper care and protection of
the child. In addition, the agency rectiving a report of harm shall
forward a copy ofits report ofthe inveuigation, including information
the department requires by regulatic a, to the department.

(c) Action shall be tuken regardlesi of whether the identicv of the
person making the report of harm is kt.own.

(d) Before the department or a local government health or social
services agency may seek the termination ofparental rights, under AS
47.10.080(c)(3), it shall offer protective social services and pur ae all
other reasonable means of protecting the chiid.

(e) In all actions taken by the department or a health and social
services agency ofa local governmentunder this chapter that result in
ajudicial proceeding, the child shall be represented by a guardian ad
litem in thut proceeding. Appointmentofa guardian ad litem shall be
made in accordance with AS 25.24.310. (§ 1ch 100 SLA 1971;am § 1
ch 222 SLA 1976; am § 17 ch 55 SLA 1984)

Effect of amendments. — The 1984
amendment added the second sentence in
subsection (e).

NOTES TO

Effectofsubsection (d). — Subsection
(dl of this section is clearly intended to
prevent further abuse by providing pro-
tuctive services lo the child, and it does not
place n mandatory duty on the state to pro-

DECISIONS

\ Ide counseling and other support services
to the family prior lo seeking termination
of purcnlal rights. E.A. v. Slate, Sup. Ct.
Op. No. 2289 (File Nos. 4687, 4870), 623
I’.2d 1210(1981).
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Applied in Stale v. R.H., Cl. App. Op Quulcd in Granato v. Occhipinti. Sup.
No. 375 IKile No. 7758). P.2d Ct. Op. No. 1962 (File No. 3756), 602 P.2d
(1984) 442(1979).

Collateral references. — 43 C1J.S., ground for termination of parent's right to
Infanta, 55 71, 72. child, 58 Al.LR3d 1074

Physical abuse of child by parent as Validity of slate statute providing for
ground for termination ofparent's right to  termination of parer.’.al rights, 22 ALR4th
child, 53 Al.K3d 605. 774.

Sexual abuse of child by parent as

Sec. 47.17.940. Central registry; confidentiality, (a) The depart-
ment shall maintain a central registry ofall investigation reports but
not of the reports of harm.

(b) InVv. ‘'»ationreportsand reportsofharm filed under thischapter
are considered confidential and are notsubjectto public inspection and
copying under AS 09.25.110 or.d 09.25.120. However, in accordance
with department regulations, investigation reports may be used by
appropriate governmental agencies with child-protection functions,
inside and outside Alaska, in connection with investigations orjudicial
proceedings involving child abuse, neglect, or custody. A person, not
acting in accordance with department regulations, who makes public
information contained in confidential reports is guilty of a misde-
meanor. (§ 1ch 100 SLA 1971; am § 2 ch 222 SLA 1976)
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NOTES TO DECISIONS

For discussion of constitutional
problems in interpreting ibis section to
abrogate psychotherapist privilege in
criminal proceedings, sec State v. R.H., Ct.
App. Op. No. 375 (File No. 7768), P.2d

(1934).

Applicability to psychologists.— The
court assumed butdid notdecided that this
section applies to psychologists, who are
not physicians. State v. R.H., Ct. App. Op.

No. 375 (File No. 7768), p.2d
(1984).
"Judicial proceeding”.— This section

only applies to child protective pro-
ceedings instituted under AS 47.10 and
not lo criminal proceeding for sexual
abuse. State v. R.H., Ct. App. Op. No. 375
(File No. 7768), P.2d (1984).
Giving the Department of Health and
Social Services primary control of the
abused child egain indicates d legislative
intent that the “judicial proceedings”

referred to in this section occur through
the department in relation to protective
services, and arc civil rather than crim-
inal. Stair v. R.H., Ct. App. Op. No. 375
(File No. (768). p.2d 11984).

Since AS 47.17.025 refers to the Depart-
ment of Law, without reference to the
criminal division, AS 47.17.025 does not,
standing alone, necessarily resurrect the
requirement of former AS 11.67.040 that
the district attorney receive child abuse
reports; nor does it establish an intent that
child abuse reports result in criminal pros-
ecutions; and consequently, the Court of
Appeals could not find that a criminal
prosecution for child sexual abuse is neces-
sarily "a judicial proceeding related to a
report made under this chapter” pursuant
to this section. Slate v. R.H., Ct. App Op.
No. 375 (File No. 7768), p.2d
(1984).

Sec. 47.17.064. Photographs and x-rays. The department or a
person required under AS 47.17.020(a)(1) to reportthata child suffered
substantial harm as a result of physical abuse or neglect may without

the permission of the parents

(1) take or have taken photographs ofthe areas oftrauma visible on

the child; and

NOTES TO

Paychothcrupist/putlcnt privilege. —
Child abuse reports are not open to the

DECISIONS

psychotherapist in required to report to a
public employee or as lo information

public, and arc therefore not within required to be recorded in a public office, if
AUER. 504(d)(5), which provides Ilmt auch report or record is open to public
there is no physician or inspection."Slale v. It li., Ct. App. Op. No.
psychotherapisbpatict.. privilege "as to 375 (File No. 7768), P.2d (1984).
information that the physician or

person who, in good faith, makes a
report under this chapter, or who participates injudicial proceedings
related to the submission ofreports under this chapter, isimmune from
any civil or criminal liability which might otherwise bo incurred or
imposed. (§ 1ch 100 SLA ’371)

Pb 1Sea. 42.17.060*.Evidence ...not.,privilege”- Neither the physi-
cian-patient nor the husband-wife privilege is a ground for excluding
evidence regarding a child’s harm, or its cause, in ajudicial proceeding
-eluted to a report made under this chapter. (§ 1ch 100 SLA 1971)

(2) if medically indicated, have a radiological exam lion of tht
child performed. (8§ 7 ch 104 SLA 1982)

faco™47a7jm ~Peaalty ior failuraJo rcoflrl”~/ person required
to file a report ofabuse or neglect under AS 47.17.020 who wilfully or
knowingly fails or refuses to report the harm required under AS
47.17.020 is guilty of a class B misdemeanor. (§ 7 ch 104 SLA 1982)

Cross references. — For penalties for
misdemeanors, see AS 12.55.135.

Cee. 4747.070. DermIti0M fyn AS 47.17.010 - 47.17.070

tU iIM litfLfIIIUFIft IE4AUHIfIEjf means the physical injury or neglect,
sexual abuse, social exploitation, or maltreatment ofa child under the
ago of 18 by a person who is responsible f'r the child's welfare under
circumstances which indicate that the .nild's health or welfare is
banned jr threatened thereby;

2) "child" means a person 'indcr 18 years of age;

3) "department” means the Department of Health and Social Ser-

vices;
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(\11"institution" iiiL'iins a private or public hospital or other Facility
providing medical diagnosis, treatment, or care;

(5» "neglect” meansthe failure to provide necessary food, care, cloth-
ing, shelter, nr medical attention for a child;

(tf1) thw healing ftjrtg'bh.rlinli-s chiropractors, dentists,
health aides, nurses, optometrists, osteopaths, physical therapists,
physicians, psychiatrists, psychologists, religious healing practitio-
ners, and surgeons;

(71 "sexual exploitation” means

(A) permission or encouragement to a child for prostitution
prohibited by AS 11.66.100 — 11.66.150 by a person responsible for the
child's welfare;

(B) permission, encouragement, or activity involved in the unlawful
exploitation ofa minor prohibit >dby AS 11.41.455 by a person respon-
sible for the minor's welfare. (§ 1ch 100 SLA 1971;am § 6 ch 104 SLA
1971;am 8§ 3ch 222 SLA 1976; am 88 56,57 ch 94 SLA 1980; am 8§ 8,
9 ch 104 SLA 1982)

Effect of amendments. — The 1980 The 1982 amendment inserted “or
amendment substituted "18" fur neglect” and "sexual exploitation” in para-
"eighteen"” near the middle of paragraph graph (1) nnd added paragraph (7).

(I, nnd substituted "18” for "16" in para-
graph (21.

NOTES TO DECISIONS

Where parents refuse permission for attention under paragraph (51 of this sec-
blood transfusion because ofreligious lion, obtaining custody and thereafter
conviction, the state may intercede and consenting to the operation. In re
make the child a dependent minor by the Laustcrer, Superior Court, 3rd Jud. Dist.,
parents’ failure to provide medical No. C1*2720 (19721.

Chapter 20. Exceptional Children.

Section Section
05. Purpose 20. Standards for assistance
10. Assistance authorized 50. Definitions

See. 47.20.005. Purpose. It is the purpose of AS 47.20.005 —
47.20.050 to provide appropriate public educution and training for the
exceptional children in this state who have not reached the age of
three. To lhe maximum extent possible, the departmentshall establish
a learning program which emphasizesindividual needs, ishome based,
and involves parents in the education and training of their children.
(§ 1ch 77 SLA 1978)

Sec. 47.20.010. Assistance authorized, (a) The department shall
provide professional guidance nnd financial assistance to organized
groupsufparents, nonprofitcorporations, school districts, and regional
educational attendance areas according to regulations adopted hy the
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department for providing special services, evaluation, and special
training required by exceptional children.

(b) The program established under (a) ofthis section shall emphasize
individual needs and, where possible, be home based and involve
parentsin the education and training oftheirchildren. (§ 2ch 118 SLA
1961; am § 6 ch 104 SLA 1971; am § 2 ch 77 SLA 1978)

Sec. 47.20.020. Standards for assistance. The department shall
assist organized parental groups, school districts, regional educational
attendance areas, and nonprofit corporations which have requested
assistance and have arranged for the necessary facilities and equip-
ment for training centers for exceptional children. (§ 3 ch 118 SLA
1961; am § 3 ch 77 SLA 1978)

Secs. 47.20.030 — 47.20.040. Appropriations; purpose. IRepealed,
§ 6 ch 77SLA 1978

Sec. 47.20.050. Definitions. In this chapter

(1) "department’ means the Department of Health and Social Ser-
vices;

(2) "evaluation” means the physical and mental examinations nec-
essary to determine the extent of the handicap;

(3) "exceptional children” includes those children who have not
reached age ofthree and whose development is significantly delayed
due to mental retardation, physical, neurological, or emotional handi-
caps;

(4) "professional guidance” means the consultative services orother
medical and educational specialists developed by the department for
the education and training of exceptional children;

(5) "special service” means evaluation and special training;

(6) “special training” means (A) nursery or pre-school training to
compensate for the special handicaps of exceptional children in order
to prepare them, when possible, for admission to special classes in a
regular school atthe age determined by law, or (B) training in self-help
skills, safety, social and simple occupational skills for trainable
mentally retarded children ofschool age who are incapable ofacademic
subjects. (§ 5 ch 118 SLA 1961; am 88 4—6 ch 77 SLA 1978)

Itevixor'a notcH. — Reorganized in
198-1 to alphabetize the terms defined.

Chapter 21. Adventure-Based Education.

Section
10. Establishment
20. Prugrnm
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(Cl manifests a current intent to carry out plans of serious harm to
that person’s self or another;

(111 "mental health professional” means a psychiatristor physician
who is licensed to practice in this state or employed by the federal
government; a clinical psychologist licensed by the state Board of Psy-
chologists and Psychological Associate Examiners; a psychological
associate trained in clinical psychology and licensed by the Board of
Psychologists and Psychological Associate Examiners; a registered
nurse with a master’s degree in psychiatric nursing, licensed by the
State Board of Nursing; and a social worker with a master’s degree in
social work and substantial experience in the field of mental illness;

(13) "mental illness” means an organic, mental, or emotional
impairment that has substantial adverse effects on an individual’s
ability to exercise conscious control ofthe individual's actions or ability
to perceive reality or to reason or understand; mental retardation,
epilepsy,drug add'ction, and alcoholism do notperse constitute mental
illness, although persons suffering from these conditions may also be
suffering from mental illness;

(13) "peace officer” includes a state police officer, municipal or other
local police officer, state, municipal, or other local health officer, public
health nurse, United States marshal ordeputy United States marshal,
or a person authorized by the court;

(14) "professional person in charge” means the senior mental health
professional at a facility or that person’s designee; in the absence ofa
mental health professional it means the chief of staff or a physician
designated by the chief of staff;

(15) "provider of outnatient care” means a mental health profes-
sional or hospital, clinii.institution, center, or other health care facil-
ity designated by the department to accept for treatment patients who
ore ordered to und'-rga iivoluntary outpatient treatment by the court
or who are released car.y from inpatient commitments on condition
thal they undergo outpt ient treatment;

(16) "screening ’nvesl gation" means the investigation and review
of facts which have beer, alleged to warrant emergency examination or
treatment, including interviews with the persons making the
allegations, uny other significant witnesses who can readily be
contucted for interviews, and, ifpossible, the respondent, und an inves-
tigation and evaluation of the reliability and credibility of persons
providing information or making allegations;

(17) "state” means a state of the United States, the District of
Columbia, the territories and possessions ofthe United States, and the
Commonwealth of Puerto Rico, and, with the approval of the United
States Congress, Canada. (8§ 1ch 84 SLA 1981; am 88§ 26-30 ch 142
SLA 1984)
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Effect of amendments. — The 1984
amendment inserted "or operated by the
federal government" in paragraph (5);
added the subparagraph (A) designation in
paragraph (7), added "or” to the end ofthal
subparagraph, and added subparagraph
(B); reworded subparagraphs (IOKA) and
(C) and paragraph (12) to remove personal
pronouns;deleted "imminent and substan-
tial" preceding "bodily harm" and substi-
tuted "behavior causing, attempting or
threatening that harm" for "attempts at
suicide or bodily harm" in paragraph
(LOXA); substituted "harm to others" for
"imminent and substantial bodily hnrm to

one or more other persons” and the lan-
guage beginning "recent behavior causing,
attempting” or “"behavior causing or
attempting harm, including, in regard to
evaluations, ul least one incident within
30 days before the filing of a petition for
emergency hospitalization™ in paragraph
(101(B); substituted "manifests” for "dem-
onstrates” in paragraph (101(C); substi-
tuted “"trained in clinical psychology and
licensed” for "wilh a clinical psychology or
counseling specially licensed” near the
middle of paragraph (111; and inserted
"substantial” preceding "experience"” near
the end of paragraph (11).

Chapier 35. Private Institutions.

Section Section

10. Powers of department 76. Licensure of providers of care for
20. License or permit required dependent adults by municipalities
30. Authority to issue regulations 90. Licensing and supervision of mater-
40. Licensing nity homes

SS. Provisional license 100. License required

60. Records required 900. Definitions

70. Violations

Sec. 47.35.010. Powers of department, (a) The department may

(1) license nnd supervise boarding homes, foster homes, group
homes, nurseries, institutions caring for children and foster homes,
group homes and institutions caring for dependent adults;

(2) investigate and supervise licensees;

(3) enforce the standards established by it;

(4) contract with private or municipal agencies to investigate and
make recommendations to the department for the licensing and super-
vision of boarding homes, foster homes, group homes, nurseries, insti-
tutions caring for children and foster homes, group homes and
institutions caring for dependent adults under procedures and stan-
dards of operation established by the department.

(b) The department shall, within 90 days after receiving a written

request that it do so, delegate its powers relating to nurseries under
this section and under AS 47.35.040 — 47.35.060 to a municipality
which has adopted an ordinance providing for day care licensing under
home rule powersor usauthorized under AS 29.48.035(a)(20). A munic-
ipality to which these powers have been delegated may waive or modify
any regulation or standard established by the department under the
authority of AS 47.35.010 — 47.35.080 as it applies to nurseries ort ie
application ofany such regulation orstandard as it applies to a partic-
ular day care licensee but must notify the department of any waiver.
(8 2ch 17SLA 1951;um88 1,2ch 42SLA 1973;an 8§ 1,2ch253SLA
1976; um 8 1ch 45 SLA 1977;am 8 1ch 98 SLA 1977; am 8 135ch 6
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Iti-visor's nulcs. -- In 1981 “funner” Effect uf amendments. — The 1984
was inserted before ill-- reference In AS uniendiiieiil changed un internal reference

47.35 060 Thai section was repealed by in subsection (b).
sec 5, cli. 97, SI.A 1982.

NOTES TO DECISIONS

Cited in J.M .A. v. Slale, Sup. Cl. Op
No. 1201 (File No. 23911, 542 [|*.2d 170
(1975).

Sec. 47.35.020. License or permit required. A person may not,
without a iicense or permit to do so,

(1) maintain or conduct, for more than 90 days, a boarding h je,
foster home, group home, institution, or other place for the r gular
reception or care of children under 16 years of nge, or a foster home,
group home, or institution for the care of dependent adults; or

(2) engage in the business of receiving or curing for children under
14 years of age, with or without compensation, in a nursery in which
five or more children not related hy blood or marriage, or legal adop-
tion, to the owner, operator or manager ofthe business are lodged. (§ 3
ch 17 SLA 1951; am 8 3 ch 42 SLA 1973;am 8§ 3 ch 253 SLA 1976; am
§ 2 ch 45 SLA 1977; am § 1ch 97 SLA 1982)

Effect of umcmliment.s. — The 1982 days" near llic beginning of paragraph (1)
amend..lent inserted "for more lhun 90 and made minor changes in slyle.

Sec. -17.35.030. Authority to issue regulations. The department
may adopt regulations nnd standards consistent with other require-
ments of law. This authority does not deny a religious group from
establishing and operating an institution solely because of the prior
installation or operation of another religious group in the same area.
The authority to udopt regulations and standards shall be exercised to
insure compliance with the intents und purpose of AS -17.35.010 —
47.35.100. The department may inspect and examine an institution,
home or place, or the performance ofa service. (8 4 ch 17 SLA 1951; am
§ 1ch 77 SLA 1967)

Sec. 47.35.040. Licensing, (a) Thedepartmentshall issue n license
to a facility if it determines that the facility has met the standards for
operation set out in AS -17.35.010 — 17.35.080 und the regulations
adopted under AS 47.35.010 — 47.35.080.

(b) A license is valid for two years after tiie date of issuance unless
it is revoked or modified. The department may revoke a license or
modify a license to provisional status if it determines that a facility is
nut in compliance with AS 47.35.010 — 47.35.080 or the regulations
adopted under AS 47.35.010 — 17.35.080.

(c) The department may waive compliance with a standard set out
in regulations nilopled uii ler AS 17.35.01(1 - -17.35.080 if an nn-ppl *
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able alternative is established that meets the purpose of the provision
and reasonably assures the well-being of persons in care.
(d) A license may not be transferred to a different facility or owner.

(e) Thedepartmentshall give written notice ofrevocation or modifi-
cation under (b) ofthis section 30 before the effective date of the
action. However, if the health oi .(1-being of children or dependent
adults is in jeopardy, the revocation or modification action is effective
immediately upon the issuance of written notice by the department.
(85 5, 8 ch 17 SLA 1951; am § 4 ch 42 SLA 1973; am § 2 ch 97 SLA
1982)

Effect Of amendments. — The 1982
amendment rewrote this section.

Sec. 47.35.050. Duration oflicense or permit. [Repealed, § 5 ch 97
SLA 1982. For current law see AS 47.35.040(b) and (e).J

Sec. 47.35.055. Provisional license, (a) The department shall
issue a provisional license to a new facility ifthe facility submits to the
department an acceptable plan foroperation that isin conformity with
the provisions of AS 47.35.010 — 47.35.080 and the regulations
adopted under AS 47.35.010 — 47.35.080. After the department deter-
mines that the new facility is operating in conformity with the provi-
sions of AS 47.35.010 — 47.35.080 and the regulations adopted under
AS 47.35.010 — 47.35.080, the department shall issue a license under
AS 47.35.040 to the facility.

(b) Thecdepar'ment may issue a provisional license to a facility that
is licensed under AS 47.35.040 but istemporarily unable to conform to
the provisions 0of AS 47.35.010 — 47.35.080 or the regulations adopted
under AS 47.35.010 — 47.35.080.

(c) The department may issue a provisional license under (b) of this
section only if the facility submits to tho department an acceptable
plan to bring the facility into conformity with the provisions of AS
47.35.010 — 47.35.080 und the regulations adopted under AS 47.35.010
— 47.35.080 within the time specified in the provisional license.

(d) A provisional license is valid fora period not exceeding one year
from the date of issuance. The department may renew a provisional
license for an additional period not to exceed one year. (§ 3 ch 97 SLA
1982)

Sec. 47.35.060. Records required. Each licensee or permit holder
shall keep records regarding each child or adult in its control and care,
orplaced by it, which the department prescribes, und shall report to the
department the facts which the department requires with reference to
the children oradults. All records regarding individuals placed for care
in an institution or home under this chapter are confidential and shall
he safeguarded from improper disclosure by the agency or department.
(S 9 ch 17 SLA 1951; am § 4 ch 45 SLA 1977
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§<17.35.070 A laska Statutes §47.35.900

‘Uu*..ai hama a person who violates a provision of AS
47.35.010 — 47.35.100 or a regulation adopted under AS 47.35.010 —
47.35.100 is guilty of a misdemeanor, and upon conviction is pun-
ishable by a line of not more than $300. (§ 11 ch 17 SLA 1951; am § 2
ch 77 SLA 1967)

Sec. 47.35.075. Licensure of providers of care for dependent
adults by municipalities. A first or second class borough or a first or
second class city outside a first or second class borough may license and
supervise institutions caring for dependent adults. Ifa borough or city
chooses not to license care providers for dependent adults, the depart-
ment shall be the licensing authority; if a borough or city chooses to
license care providers for dependent adults, the borough or city may
exercise any power or responsibility granted to the department under
this chapter and shall enforce regulations adopted by the department
under AS 47.35.030. (8§ 5 ch 45 SLA 1977)

Sec. 47.35.080. (Renumbered as AS 47.35.900.]

Sec. 47.35.090. Licensing and supervision of maternity homes.
M uternity homes shall be licensed and supervised in the same manner
as boarding homes or foster homes, nurseries and other institutions
caring for children as provided in AS 47.35.010 — 47.35.080. In this
section "maternity home” means an institution or place of residence
whose primary function is to give care to pregnant girls or women,
regardless ofage, before or during confinement, or which provides care,
as needed, to mothers and their infants after confinement, with or
without compensation. (§ 1 ch 108 SLA 1960)

Sec. 47.35.100. License required, (a) Without a license issued by
the department in accordance with its regulations a person may not
operate an agency providing any of the following services:

(1) the placement of children for foster home care;

(2) the placement of children for adoption; or

(3) individual and family counseling.

(b) The license shall remain in effect until revoked for cause. The
department shall give written notice of revocation at leeit 90 days
before the effective date of the revocation.

(c) Inthis section "agency" does not inciude an individual who occa-
sionally provides the services set out in (a) of this section. (§ 4 ch 77
SLA 1967)

Sec. 47.35.900. Definitions. In this chapter

(1) "boarding home or foster home” means an establishment
providing regulur care for less than six children not reluted UY blood or
marriage to the foster parents;

(2) "department” meuns the Department of Health and Social Ser-
vices;

§47.35.900We|fare, Social Services anu Institutions §47.35.900

(3) "facility” means the administration, program, and physical plant
of a nursery caring for children, or a foster home, group home, or
institution caring for children or dependent adults;

(4) "group home" means a small establishment providing care and
services for 10 or fewer children not related by blood, marriage or legal
adoption to the foster parent and which is

(A) noncontiguous to another institution; and

(B) stresses normal family living.

(5) "institution” means an establishmentproviding regular care and
services for 11 or more children notrelated by blood or marriage to the
owner or operator;

(6) "nursery” means an establishment providing care and services
for any part of the 24-hour day for a child not related by blood or
marriage to the owner or operator, but does not include any estab-
lishment whose primary purpose is educational. (8 1ch 17 SLA 1951;
am § 3 ch 77 SLA 1967; am § 1ch 69 SLA 1971; am § 6 ch 104 SLA
1971; am 88 6, 7 ch 42 SLA 1973; am § 4 ch 97 SLA 1982)

Rcvisor's notes. — Formerly AS Effect of amendments. — Tne 1982
47.33.080. Renumbered in 1981. amendment added paragraph (3).
Reorganized in 1984 to alphabetize the
terms defined.

Chapter 37. Uniform Alcoholism and Intoxication
Treatment Act.

Section Section

10. Declaration of policy
20. Oflicc of alcoholism ond drug abuse

cnted persons and persons incapaci-
tated by alcohol

30. Powers of olTice 180. Emergency commitment
40. Duties of olTice 190. Involuntury commitment of alco-
50. Interdepartmental coordinating com- holics

mittee 200. Hearing on petition for involuntary
GO. Review board on alcoholism commitment of alcoholics
70. Composition 210. Records ofalcoholics and intoxicated
80. Qualifications of board inemberB persons
90. Term ofolTice and vacancies 220. Visitation and communication of
100. Compensation, per diem, or expenses patients
110. Duties 230. Establishment of emergency service
120. Alcoholism program coordinator patrol
130. Comprehensive program for treat- 240. Payment for treutment

ment; regional facilities 245. Wages of patients
140. Public and privato treatment 250. Nonapplicaliility

facilities 2G0. Application of Administrative Pro-
150. Acceptance for treatment cedure Act
1G0. Voluntary treutment of alcoholics 270. Definitions

170. Trcalmer' ond services for intoxi-

Rcvisor's notes. — AS 47.37.070 — Collateral references. — 41 Am. Jur.
47.37.270 were enacted ns AS 47.37.002— 2d, Incompetent Persons, 5 7.
47 37.2)11 Renumbered in 1972. 28 C.1.S., Drunkard*. t: | el seq
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AS 01,6,5. |32-

() An employer may combine withheld amounts from absent par—
ents® wages and send a single payment to the agency if the
employer separately identifies the portion of the payment attrib-—
utable to each absent parent. IT there 1is more th, n one order
for withholding against an absent parent, the employer must com—
ply on a "first-come first-served” basis and honor all withhold—
ings to the extent that the total withheld from the absent
parent"s wages does not exceed the limits established under 15

USCA1673(b) .

) An employer must notify the agency when an absent parent
terminates employment and provide the absent parent®s last known
address and name and address of the absent parent®s new employer,

if known.



AMENDMENTS FOR HB 92 "RELATING TO CHILD AND SPOUSAL SUPPORT"™ SUGGESTED BY
JUDGE VICTOR CARLSON:

1. Page 2, lines 22-24:
Delete "Notice...withholding." and insert the following language:
The Court shall inform the obligor, either at the hearing or within no

more than 15 days after the hearing, whether or not the withholding will occur
and jf the date on which it is to commence.

REASON: The Court never sends out noti-.e but rules from the bencn on these
matters and therefore the law should reflect actual practice.

2. Page 15, line 17

Amend tc read as follows:

[ACTION TO COLLECT CHILD SUPPORT] COLLECTION OF CHILD SUPPORT. [To
commence an action t] To collect the payment due...

3. Page 15, line 20:

Delete "petition" and insert motion.



MEMORANDUM

TO: HOUSE HESS COMMITTEE MEMBERS

FROM: MAX GRUENBERG, CO-CHAIR

RE: AMENDMENTS FOR HB 92 "RELATING TO CHILD AND SPOUSAL SUPPORT"
DATE: JANUARY 30, 1984

1. Delete Section 1.

EXPLAINATION: Section 1 provides that a paternity ae._j.on must be commenced
before the child reaches 18. AS 09.10.140 already provides that a statute of
limitations for all actions does not begin to run until after the child
reaches the age of majority (18). Under AS 09.10.140 a child has two

additional years to bring paternity action. Children ire not allowed to file
lawsuits rbnTnselves until they are 18 (but must do it through an adult).
Section 1 would actually reduce a child"s ability to establish paternity. It

was an attempt to comply with the new federal law, which only says that all
children must Dbe allowed to establish paternity at least until they are
adults, because AS 09.10.140 complies with the new federal law section 1 is
unnecessary.

2. Amend 47.23.100 to read:

Sec. 47.23.100. ALL PERSONS MAY USE AGENCY. The agency shall provide
aid upon application to any person due child support under the laws of this
state whether or not assistance 1is received under AS 47.25.310-410 [upon
application]. The agency may not impose a fee for services providedunder AS
47.23.010 - 47.23.280 unless required by federal Ilaw.

EXPLAINATION: The new language provides that the agency does not act except
upon application. The amendment also provides that the agency must assist in
collection, whether or not a custodial parent 1is receiving Aid For Dependent
Children.

3. Move all statutes relating to Child Support Enforcement into one title,
Title 25 as follows:

All language in AS 47.23 and AS 09.65.132 will become AS 25.25

All current language in AS 25.25 shall become AS 25.26

%
The Interstate Income Withholding Act in HB 92 (section 4 beginning on
page 4) shall become AS 25.27.

EXPLAINATION: For the last several years, the revisor of statutes has
attempted to move all family laws into Title 25. Apparently overlooked were
AS 09.65.132 and AS 47.23 (concerning the Child Support Enforcement Agency).
The amendment moves these provisions into Title 25 and renumbers them and the
Uniform Reciprocal Enforcement of Support Act (which is already in Title 25)
appropriately.



Section 1

Section 2

Section 3

urvui”™ <ScA--*j

Clf~L*S~C. [~fa~6ou” I~ ST

Child Support Enforcement Amendments of 1934

Bill title.

Would amend section 451 of the Social Security Act to clarify
that assistance in obtaining support must be available to all children for ..
whom such assistance is requested. b

Would amend section 454. of the Social Security Act to require
States to have laws in effect October 1, 1985 requiring procedures for:

y j* %
automatic wage withholding in the case of all IV-D child support payments
ueiinquent in an amount equal to one month's support obligation, or upon
request by the absent parent, or any time earlier which the State may
choose. Withholding must be paid through public or publicly-accountable
entities with accurate recordkeeping and monitoring. Advance notice
must be given to the absent parent. If contested, State has 45 days from
the advance notice to inform absent parent if withholding will occur and
(if so) when. The amount to be withheld could include a fee to cover
employer costs, at State option. Employer may waive the fee. Provisions
must be made for withholding in interstate cases and terminating with-
holdings in all cases. At the States' option, income other than wages
may be subject to withholding.

expedited processes, either through the judicial or administrative system
for the establishment and enforcement of support obligations. States
may include establishment of paternity in these processes.

offsetting State tax refunds to collect overdue support for AFDC «/id
non-AFDC cases, except in appropriate cases.

imposing liens against real and personal property for amounts of overdue
support, except in appropriate cases.

authorizing the court to require a security, ond, or other guarantee to
secure support obligations from absent parents with a pattern of overdue
support, except in appropriate cases,

permitting the establishment of paternity for both AFDC and non-AFDC
children until their 18th birthdays.

t
making information available to the consumer credit agencies upon

request if amounts of overdue support are in excess of $1000, except in
appropriate cases. States may recover costs of this activity from the
credit agencies.

all support orders issued or modified after October 1, 1985 to include a
provision for wage withholding.

Secretary may grant States exemption from the eight requirements
above if such State demonstrates that the use of such procedure(s) would

not increase the effectiveness or efficiency of the State child support
program.

1jU'dIUK,

f.L .

— &=



CHILD SUPPORT ENFORCEMENT AMENDMENTS OF 1984

SUMMARY

The legislation's key provisions make critical improvements to State ana local

programs in four major areas:

0 Child support enforcement services must be available equally to welfare and
non-welfare families;

0 State Child Support Enforcement programs must use proven enforcement
techniques;

0 Federal financing of State program operations and the focus of Federal
auditing are tied more closely to program effectiveness and efficiency; and

0 There is a strengthened and focused effort to improve enforcement where the
custodial parent and children live in one State, and the parent obligated for

support lives in another.

The many provisions of the Anendments are categorized below into these cross-
cutting themes, so that the same provision may be referenced more than once.

EQUAL ENFORCEMENT SERVICES FOR WELFARE AND NON-WELFARE FAMILIES

A State's child support enforcement services—establishing paternity, locating
absent parents, establishing and enforcing support orders—must be available
to all families who apply for them. The new 1legisTiati-OTrenhances" equal

treatment through:

Wage W ithholding

0 Effective October 1, 1985, States must provide for wage withholding when
the amount due is equal to one month's support, less if State law permits

or absent parent requests; applies to current support and arrearages;

0 Order is issued automatically upon default, the employer and absent
parent must be notified, there 1s no return to court;

0 After October 1, 1985, all support orders initiated by the State
include provision for wage withholding;

0 At It's option, the State may apply withholding from sources of income

other than wages.
O ffset of State and Federal Income Tax Refunds

0 For both welfare and non-welfare families, the State must offset State

income tax refunds for overdue child support, in appropriate cases;



_2-

0 The State can request offset of Federal Income tax refunds payable in
1986 through 1990 for non-welfare families; due process requirements
Joint return protections included.

Program Improvement Incentives

0 Incentive payments are made to States based on cost-effective program

and

operation and collections made on behalf of both welfare and non-welfare

families.

Other Enhancements

0 Families who leave the welfare rolls must be transferred automatically to
non-welfare status for continuation of support enforcement services,
with no application or fee required;

0 State enforcement agencies must collect child support on behalf of
children receiving foster care;

0 States must collect spousal support when It 1s alsocollectingsupport for
the child with whom the former spouse 1s living;

0 Statescan wuse the Federal Parent Locator Service for non-welfare families
before exhausting State and local locate sources;

0 States must regularly publicize the availability of enforcement services;

0 Annual notice of support collected for welfare families.

STATE AGENCIES MUST USE PROVEN ENFORCEMENT TECHNIQUES
Wage/lncome W ithholding

o Results in regular and full payment of both current and overdue support.

Expedited Legal Processes

o0 States must use administrative or expedited judicial process for estab-

lishing and enforcing support orders, and can use them for establishing
paternity.

State and Federal Income Tax Refund O ffsets

0 States must offset State Income tax refunds for welfare and non-welfare

families. Monies collected on behalf of welfare families go toward
reimbursing AFDC payments; non-welfare collections go to family;

o States can request offset of Federal Income tax refunds for both welfare
and non-welfare families: monies similarly disbursed as under State tax

offset.
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0 States must be able to Impose Hens against real and personal property,
where appropriate.

Security or bonds

0 States must be able to require, where there 1s a pattern of non-payment, or
late payment, bonds or security to be deposited with the court from which
support payments can be taken where appropriate.

Reports to Credit Bureaus

0 Upon request from a credit bureau, and after notice to the absent parent,
the child support agency must report on overdue support amounts over $1,000,
and can report lesser amounts.

Statute of Limitations

0 States must be able to establish paternity until a child's 18th birthday.

IMPROVED PROGRAM PERFORMANCE
Federal Financial Participation (FFP)

0 Encourages greater reliance on performance-based Incentives by reducing
FFP for State administrative costs by 2X starting 1In FY 1988 (to 68* of
costs) and by another 2X in FY 1990 and after (66X).

Incentive Payment Structure

0 Replaces the old fixed rate of 12X of collections for welfare families,
effective FY 1986;

0 Pays a minimum of 6X of collections for both welfare and non-welfare
families, with additional payments on a sliding scale up to 10X of
collections based on the respective ratios of welfare and non-welfare
collections to total administrative costs;

0 States must share Incentive payments with local child support enforcement
programs, where they have participated 1n the costs of the program;

0 Each State's Incentive payments fcr non-AFDC collections are limited to
100X of the AFDC collection Incentive for FY 1986 and 1987, 105X for FY
1988, 110X for FY 1989, and 115X for FY 1990 and after;

0 In calculating Incentive payments For FY 1985, the $50 disregard of child
support Income (required by Deficit Reduction Act of 1984) will be In-
cluded.

Program Audit Requirements

0 Replaces annual audit with requirement for audit at least once every
three years; audits are comprehensive and performance-based;
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0 Replaces current penalty (5% of Federal AFDC funds) with graduated
penalties and provides for suspension of penalties based on corrective
action plans.

Other

0 Present 90% Federal matching funds are explicitly made available for the
development and installation of automated systems to Improve required
procedures; 90% matching newly extended to computer hardware purchased;

0 Governors must appoint broad-based Commissions on Child Support, with
certain exceptions;

0 States are to formulate guidelines for child support awards for judges and
other officials who make support determinations;

0 At their option, States may monitor support payments at the request of
either parent;

0 The Federal Parent Locator Service and Internal Revenue Service must, upon
request, disclos? social security numbers to State enforcement agencies.

0 Revised reporting requirements for annual report to the Congress.

IMPROVED ENFORCEMENT OF INTERSTATE CASES

Proven enforcement technigues

0 State must have procedures for interstate enforcement of wage withholding,
regardless of where the custodial parent and child and the absent parent
live;

0 Expedited legal processes and other techniques are applicable to interstate

as well as intrastate cases.
Incentive Payments

0 Interstate collections will be credited to both the initiating and the

responding State for calculating incentives.
Federal Income Tax Refund offset on behalf of non-welfare families
Demonstration Grants
0 Legislation authorizes $7 million in FY 1985, $12 million in FY 1985 and
$15 million 1n FY 1987 for special demonstration projects testing innovative

methods of interstate enforcement and collection;

0 Demonstration authority Including waivers of program requirements extended

to child support program.

Program audit focus on program performance, including interstate cooperation



OTHER PROVISIONS 3F THE AMENDMENTS

Fees

0 States must charge non-AFDC families an application fee of not more than
525; fee can be charged to the custodial or absent parent, or be paid by the
State based on individual's ability to pay;

0 States may charge, in welfare and non-welfare cases, a late-payment fee to

the obligated parent of between 3 and 6 Xof the arrearages;
W isconsin Child Support Initiative

Medicaid Benefits
0 Untll FY 1989, families that become ineligible for AFDC due to collection
of child support, will retain Medicaid benefits for 4 months.

Medical Support

0 States must include medical support as part of child support orders when

private health Insurance 1s available to the non-custodial parent at

reasonable cost.



CivilRules 5

Rule 5. Service and Filing of Pleadings and
Other Papers.

(a) Service—When Required. Every order required by its
terms to be served, every pleading subsequent to the original
complaint unless the court otherwise orders because of numer-
ous defendants, every paper relating todiscovery required to be
served upon a party unless the court otherwise orders, every
written motion other than one which may be heard ex parte,
and every written notice, appearance, demand, offer of judg-
ment, and similar paper shall be served upon each of the
parties but no service need be made on parties in default for
failure to appear except that pleadings asserting new or
additional claims for relief against them shall be served upon
them in the manner provided for service of summons in Rule 4.

In an action begun by seizure of property, whether through
arrest, attachment, garnishment or similar process, in which
no person need be or is named as defendant, any service
required ta be made prior to the filing of an answer, claim, or
appearance shall be made upon the person having custody or
possession of the property at the time of its seizure.

(b) Service—How Made. Whenever under these rules service
isrequired or permitted to be made upon a party represented by
an attorney the service shall be made upon the attorney unless
service upon the party himselfis ordered by the court. Service
upon the attorney or upon a party shall be made by delivering a
copy to him or by mailing it to him at his last known address or,
if no address is known, by leaving it with the clerk of the court.
Delivery of a copy within this rule means: handing it to the
attorm y or to the party; or leaving it at his office with his clerk
or other person in charge thereof; or, if there is no one in charge,
leaving it in a conspicuous place therein: or, if the office is
closed or the person to be served has no office, leaving it at his
dwelling house or usual place of abode with some person of
suitable age and discretion then residing therein. Service by
mail is complete upon mailing. Service, execution and return
based on a copy of any pape- transmitted by telegraph or radio
may be made by the person to whom directed with the same
effect as if such copy were the original. In such case the original
shall be filed in the court from which it was issued.

Alaska R of C 11-81 CR 37
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(c) Service—Numerous Defendants. In any action in
which there are unusually large numbers d" defendants, the
court, upon motion or of its own initiative, may order that
service of the pleadings of the defendants and replies thereto
need not be made as between the defendants and that any
cross-claim, counterclaim, or matter constituting an avoidance
or affirmative defense contained therein shall be deemed to be
denied or avoided by all other parties and that the filing ofany
such pleading and service thereof upon the plaintiff constitutes
due notice of it to the parties. Acopy ofevery such order shall be
served upon the parties in such manner and form as the court
directs.

(d) Filing.

(1) Except as provided in (2) of this paragraph, all papers
after the complaint required to be served upon a party shall be
filed with the court either before service or within a reasonable
time thereafter.

(2) Unless filing is ordered by the court on motion of a
party or on its own motion, the following may not be filed
unless and until they are used in the proceedings:

(i) notices of taking depositions;

(if) interrogatories and requests for admissions and
answers thereto;

(iii) requests for production and responses thereto;

(iv>subpoenas, including st jpoenas duces tecuml

(v) offers of judgment:

(vii proof of service of any of the above;

(vii) copies of correspondence between counsel.

(e) Filing With the Court Defined. The filing of pleadings
and other papers with the court as required by these rules shall
be made by filing them with the clerk of the court at the court
location where the case is filed unless otherwise directed by the
court, except that the judge may permit the papers to be filed
w.ih him, in which event he shall note thereon the filing date
and forthwith transmit them to the office of the clerk.

(f)Proof of Service. Proof of service of all papers required
or permitted to be served, other than those for which a
particular method ofproofis prescribed in these rules, mustshow

CR 38 Alaska RofC 11-8L
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the day and manner of service and may be by written acknow-
ledgement of service, by certificate of an attorney, by affidavit
of the person who served the papers, or by any other proof
satisfactory to the court. Proof of service must be made
promptly and in any event before action is to be taken on the
paper served by the court or the parties. Failure to make the
proof of service required by this subdivision does not affect the
validity of service: and the court may at any time allow the
proof of service to be amended or supplied unless it clearly
appears that to do so would result in material prejudice to the
substantial rights of any party.
(g) Servke After Final Judgment.

(1) Notwithstanding the provisions of paragraph (b) of
this  rulerequiring service upon an attornev, a party who has
been represented by an attorney in an action or proceeding
shall himself be served in accordance with the provisions of
paragraph (b» with a motion or other request for relief tiled
in the action or proceeding where a period of one year has
elapsed since the filing of am paper or the issuance of any
process in the action or proceeding, and

(i) The final judgment or decree has been entered and
the time for filing an appeal has expired or

(iii  If an appeal has been taken, the final judgment or
decree upon remand has been entered or the mandate has been
issued affirming the judgment or decree, and

Jii) The party’s attorney has not filed a notice of
continued representation under Rule 81(d)(2).

(2) If a party is served under circumstances described
in Section (1) of this paragraph, or if a party appeared in his or
her own behalf in the prior action or proceeding, the paper
served shall include notice to the party of his right to Tile
written opposition or response, the time within which such
opposition or response must be filed, and the place where it
must be filed. (Amended by Supreme Court Order 258 effec-
tive November 15. 1976; by Supreme Court Order 354 effec-
tive April 1, 1979; by Supreme Court Order 372 effective
August 15, 1979; by Supreme Court Order *15 effective
August 15. 1979; by Supreme Court Order 410 effective May
15. 1980; by Supreme Court Order 471 effective June 1. 1981,
and by Supreme Court Order 522 affective October 1, *982)

Alaska R of C S ufp.No. 37 11-82 CR 38-1
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320(b).7 Thus, while we recognize that
strict or absolute necessity is r.ot required,
something more than nere convenience
must be shown before an occupant of tide-
lands is entitled to an easement under the
provisions of that statute.

[3] Applying the foregoing rule to the
instant case, we hold that the trial judge
was clearly mistaken in finding that there
was a substantial basis for the City engi-
neer's conclusion that the alleged easement
was reasonably necessary for appellees’ use
and enjoyment of their property. The rec-
ord was devoid of such evidence. At most,
the easement was shown to be a matter of
added convenience.

Our search of the record fails to disclose
evidence sufficient to support appc'lees’
contention that the access available from
Water Street would not provide them with
a reasonable mode of ingress and egress
sufficient to allow them full use and enjoy-
ment of their property. The fact that such
access may be less convenient, or that it is
not a method of access commonly used by
them or their predecessors in interest, does
not mean that it is unavailable or that it is
not a reasonable mode of access.

The judgment of the superior court is
reversed. This matter is remanded for en-
try of judgment in favor of appellant, such
judgment to include an award for costs and
reasonable attorney’s fees. Our resolution
of this case makes it unnecessary for us to
decide the other issues presented by the
appeal or by appellees' cross appeal.

REVERSE!, and REMANDED for entry
of judgment in favor of appellant.

O PETIUVBIRSISHVI

7. We do not imply that the term "reasonably
necessary"” should be defined in this manner
for the purpose of determining portions of
unoccupied lidelands reasonably necessary to
an occupant's use and enjoyment of occupied

566 PACIFIC REPORTER, 2d SERIES

Alphonse P. BALCHEN! Appellant,
V.

Ma.iorie A. BALCHEN, Appellee.
No, 3178.
Supreme Court of Alaska.
Aug. o, 1977.

The Superior Court. Third Judicial DI-
trict, James K. Singleton, J., denied former
husband's motion to set aside 1976 ;UCZ-
me-nt entered in favor of former wife ¢
her motion for judgment on back c*..0 ?us-
port to which she was entitled unccr
n. .'orce decree, and former husbano atpes--
ed. The Supreme C >nt, Rabino--.ii. .
held that: (1) facts th«.t former ..uacamt
rather than hi: attorney, wj ser.eu w -
eopy of motion for judgment on bac* cr-.-
support and that court's permission tao r..:
been obtained prior to serving former
band did not render judgment void: -
despite fact that service of motion was :r -
ceiiurally defective in that it containes *
notice of hearing date and failed to
former husband of right to file opposr-.t
to motion, procedural defects did not
nish sufficient grounds for vacation ~
judgment since defects were neither jurts-
dictional nor did they rise to the level of a
due process violation.

Affirr.jed in part and modified in pa-"-

1 Judgment c=15, 3J9

A judgment rendered without jurisoe-
tion is void and is thus vulnerable to attack
pursuant to rule governing motion to Xt
aside judgment. Rules of Civil Procedure,
rule 60(b).

2. Divorce ¢=311

. Formal complaint-summons service [6-
qmrements of civil rule are inappropriate m
proceedings which seek to enforce terms of
a prior divorce decree relating to child sup-
port payments, for, unlike most judgments,
d'.-orce decrees can be modified at anytime,
and thus superior court retains jurisdiction
of the matter after the “final" judgment

or deteloped land. The definition which w
use here applies to the claim of an easroeot
across the tidelands occupied or developed by

another.
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has been entered; appropriate procedure lo
lie followed in such cases is set forth in rule
requiring service upon attorney unless ser-
vice upon party himself is ordered by the
court. Rules of Civil Procedure, rules 4.
olb), 60(b)(4); Fed.Rules Civ.Proc. rules 4, 5,
23 U3CA

3. Divorce c=3U

Where decree of divorce was entered in
October. 1973 and former wife’s motion to
reduce support arrearages to judgment was
filed in July. 1976, fact that former hus-
band. ratner than his attorney was served
with copy of wife's motion for judgment on
back chiid support did not invalidate judg-
ment in favor of wife on her motion, even
though preferred procedure of obtaining su-
perior court's permission prior to making
service of motion on former husband rather
than his attorney was not complied with.
Rules of Civil Procedure, rule 5(b).

1. Divorce c=31l

Despite fact that service of former
wife's motion tu reduce a oarage to judg-
ment was proceilurallv defective in that it
contained no notice of hearing date und
additionally failed to advise former husband
of right to file opposition to motion, proce-
dural defects did not furnish sufficient
grounds for vacation of judgment entered
in favor of wife on her motion, in view of
fact that defects were neither jurisdictional
nor did they rise to level of due process
violation and in view of absence of any
showing of a meritorious defense. Rules of
Civil Procedure, rule 60(b).

5 Appeal and Error ~ 982(2)

Except in very unusual case. Supreme
Court will not reverse superior court's deni-
al of motion to set aside judgment as an
abuse of discretion where movart has not
made a showing of a meritoriou; defense.
Rules of Civil Procedure, rule 6o(b).

I. At this lime a new child support order was
entered by a master of the superior court. This
order directed that all future support payments
be made throuch the court trustee’s office.

M Ashley Dickerson and James Ottinger,
M Ashley Dickerson. Inc., Anchorage, for
appellant.

Peter LaBate. Anchorage, for appellee.

Before BOOCHEVER. C. J., and RABI-
NOWITZ and BURKE. JJ.

OPINION

RABINOWITZ. Justice.

This is an appeal from the superior
court's denial of Alphonse Balchen's Civil
Rule 60(b) motion to set aside a judgment.
For reasons set forth below, we affirm the
superior court's decision in part and modify
it in part.

In July 1973, Marjorie Balchen filed a
complaint for divorce. Later that month,
Paul F. Robison, Esg. filed an appearance
on behalf of Alphonse Balchen. Thereaft-
er. pursuant to the two documents filed, the
Appearance and Waiver and the Separation
and Property Settlement Agreement, the
superior court, in October 1973 entered
findings of fact and conclusions of law, a
decree of divorce, and a child support order.
Under the terms of the decree, Marjorie
was given custody of three of the parties’
four minor children, and Alphonse was or-
dered to pay monthly child support in the
amount of $135.00 per child.

In July 1976, Marjorie filed a motion for
judgment on back child support. In this
motion Marjorie sought a total of $1,250.00
in arrearages for the support of two of the
parties’ daughters. Alphonse did not reply
or plead to the motion. On August 23,
1976, a judgment was entered ii. which it
was decreed that Alphonse owed the sum of
$1,250.00 for back child support.l Three
weeks later, Alphonse moved to set this
judgment aside on two grounds. First, it
was asserted that the judgment was void,
because the superior court did not obtain
jurisdiction over Alphonse since he was not
served in accordance with either Civil Rule
4 or Civil Rule 5.3 Second, it was contended

7. Civil Rule 60(b)(4) reads:

On motion and upon such terms as are
just, the court may relieve a party or his legal
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that the superior court's judgment should
be set aside because rendered through ex-
cusable neglect, mistake, or inadvertence.3
This latter basis for appellant's attack on
the judgment was Jounded on his allega-
tions that the judgment included future
support for a minor child who had been
emancipated. The superior court denied
Alphonse's Civil Rule 60(b) motion and this
appeal followed.

Appellant's primary contention on rppeal
is that the superior court lacked jurisdiction
to enter the judgment for support arrearag-
es becau se "service of appellee’s motion to
reduce alleged arrearages to judgment

failed to compiv with [the appro-
priate] Rules of Civil Procedure.”

[1] Alaska Civil Rule 5(b) provides that
with respect to all pleadings and papers
subsequent to the original complaint ‘the
service shall be made upon the attorney
unless service upon the party himself is
ordered by the court.” Alaska Civil Rule 4
sets forth the procedures whereby an origi-
nal complaint is served, complete with a
summons. Alphonse, rather than his attor-
ney, was served with a copy of the motion.
Thus the procedure used did not comply
with Rule 5(b). Alphonse was not served
with a summons. Therefore the procedure
used did not comply with Rule 4. Alphonse
contends that because there was lack of
strict compliance with either Rule 4 or Rule
5(b) the superior court was without jurisdic-
tion. A judgment rendered without juris-
diction is void and is thus vulnerable to
attack pursuant to a Rule 60(b)(4) motion.4
Since this court has not addressed this pre-
cise issue before, we think it appropriate to
examine relevant authority from other
Sources.

representative from a final judgment, order,
or proceeding lor the following reasons:

(4) the judgment is voidr "'
Civil Rule 4(a) provides:

Cpcn the filing of the complaint the clerk
should forthwith issue a summons and deliv-
er it for service to a peace officer or to a
person specially appointed to serve it. Upon
request of the plaintiff separate or additional
summons shall issue against any defendants.

Civil Rule 5(b) reads, in pan:

Whenever under these rules service is re-

quired or permitted to be made upon a party

566 PACIFIC REPORTER. 2d SERIES

Writing on the parallel federal rules. Pro-
fessors Wright and’ Miller state:

The requirement of service on the attor-
ney is to be followed literally; service
upon a party represented by an attorney
does not comply with the rule. The theo-
ry underlying Rule 5(b) is that service of
papers on the attorney rather than the
party will expedite preparation of a case
for p-ompt adjudication on the merits.

There are two basic exceptions to the
rule that papers be served on the attor-
ney. Under the first, service on a parly
is valid—indeed it is obligatory—if a par-
ty does not have an attorney or if his
attorney has ceased to represent him.

The second exception permits service
on lhe party at the express diiection of
the court.' (footnotes omitted)

A case similar to the one at bar was
presented i Tilghmnn V. TUghman, 7
F.Supp. 117 (D.D.C.1944). In Tilgnmun. the
wife move to have the husband adjudged in
contempt for failure to pay the alimony as
awarded in their divorce decree. The hus-
band, who was personally served with a
copy of the motion outside the District of
Columbia, attempted a special appearance
to quash service. The district court first
noted that the court had acquired jurisdic-
tion over ".he person of the husband in the
divorce proceeding and thus all motions
with respect to that action were governed
by Fed.R.Civ.P. 5, rather than Fed.R.Civ.P.
4. The court next addressed the issue of
non-compliance with the terms of Rule 5(b),
since the hushand, rather than the hus-

represented by an attorney the service shall
be made upon the attorney unless service
upon the party himself is ordered by the
court.

3. Civil Rule 60(b)(1) provides that a party may
bi relieved from a final judgment in cases of
"mistake, inadvertence, surprise or excusable
neglect."

4. 11 C. Wright & A. Miller. Federal Practice
and Procedure: Civil § 2862, at 198-200 (1973).

5. 4 C. Wright & A. Miller. Federal Practice and
Procedure: Civil § 1145. at 583-84 (1969).

*V*4
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band’s attorney, had been served with the

motion. The court staled.
It is true plaintiff did not obtain, in ad-
vance, an order of court for service upon
the party instead of the attorney, out I
cannot believe the Rules are lo be con-
strued so narrowly as to make such fail-
ure a ground for invalidating the service
herein. Such construction would be con-
trary to their spirit and purpose wnicn is
epitomized in Rule 1 Federal Rules of
Civii Procedure, wherein it is stated that
they should be ’onstrued lo secure just,
speedy, ar.d inexpensive determination of
every action.

Indeed, it would seem to be desirable
practice, in motions of this character (and
i have heretofore so indicated), to serve
defendant personally under order of
court, rather than his attorney of record,
whenever there is likely to be a showing
that, with the passage of years after final
judgment, the attorney has lost contact
with his client.0

(2 We think the T|Ighman analysis
sound. In our view, the formal complaint-
summons service requirements of Civil Rule
4 are inappropriate in proceedings which
seek to enfoice the terms of a prior divorce
decree relating to child support payments.
Unlike most Judgments, divorce decrees can
be modified at anytime; thus, the superior
court retains jurisdiction of the matter af-

ter the “final" judgment has been entered.7

We therefore hold that Civil Rule 5(b) pro-
vides the appropriate procedure to be fol-
lowed in such cases.

6. 57 F.Supp. at 418. See generally Anrtot.. 42
A.L.R.2d 1115 (1955) and Aanot., 15 A.L.R. C27
(1921).

7. AS 09.55.210 outlines the powers of the court
to rule "in an action for divorce or action de-
claring a marriage void or at an> .ime after
judgment” with respect to properly divisions
and support orders. AS 09.55.205 provides au-
thority for the court tc enter orders concerning
custody end visitation "at the final hearing or
at any time thereafter during the minority" of
the child of the manage.

8. We 3re of the view that the general procedur-
al questions raised by this appeal should be

t2] Thus we must determine whether

the failure to secure the courts permission
prior to serving the appellant personally
rendered the judgment void. In this case
we are presented with a ':* >tion which is
not atypical. As we ni ously, the
decree of divorce was eru».. ,.i October
1973. and appellee’s motion to reduce sup-
port arrearages to judgment was granted in
August 1976. The fact that attorneys often
do not continue to represent individuals af-
ter the entry of a divorce decree implies
that in order to ensure notice to the party
of the pending motion, it is more appropri-
ate to serve the party personally. This
situation is analogous to the first exception
to Civil Rule 5(b' discussed by Wright and
Miller. That is. service on the party rather
than the attorney is required when the at-
torney has ceased to represent the party or
when the party does not have an attorney.
Admittedly under Alaska's Rules of Civil
Procedure as presently constituted, the pre-
ferred procedure is to obtain the superior
court's permission prior to making service
of a motion on a party personally. Never-
theless, this minor non-complianct with Civ-
il Rule 5(b) does not require vacation of the
judgment in question.3

(4,5] At oral argument counsel for ap-

pellant advanced an argument which dif-
fered from those contained in appellant's
brief. Appellant Alphonse now contends
that appellee's motion to reduce the arrear-
age to judgment was defective in that it
contained no notice of a hearing date5and
additionally failed to advise him of the
right to file opposition to the motion. Al-
though we think there is merit in appel-

©

referred to the Supreme Court's Standing Ad-
visory Committee on Civil Rules. More partic-

ularly. we think there is merit in providing, in
matters such as enforcement procedures per-
taining to child support and custody, explicit
rules which would permit service, including
appropriate notice, on the party rather than
upon the attorney who represented the party at
proceedings leading up to the judgment or or-
der which is sought to be enforced.

On the basis of the record before us. we
conclude that no hearing was held on the mo-
tion.



