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§ 25.24.160 M a r it a l  a n d  D o m e s t ic  R ela t io n 's 25.24.160

or to the court trustee, and the am ount of -he installm ent is exempt 
from execution:

(3i for the recovery by one party from the other of an am ount of 
money for m aintenance, in gross or in installm ents, as may be ju st and 
necessary without regard to which of the parties is in fault;

(4i for the delivery to e ither party of tha t party’s personal proper* • 
in the possession or control of the other party  a t the time of giving the 
judgment:

(5) (Repealed. .$ 5 ch 251 SLA 1D7S.I
(6) for the division between the parties of their property, whether 

joint or separate, acquired only during covei .ure, in the m anner as may 
be just, and without regard to which of the parties is in fault; however, 
the court, in m aking the division, may invade the property of e ither 
spouse acquired before m arriage when the balancing of the equities 
between the parties requires it; and to accomplish this end the judg­
ment may require th a t one or both of the parties assign, deliver, or 
convey any of their real or personal property to the other party;

(7) to change the !:ame of one of the r,arties. (5 12.14 ch 101 SLA 
19c2; am S 1 ch 84 SLA 1966: am 2 — 6 ch 160 SLA 1968: am §§ 72, 
73 ch 127 SLA 1974; am 5 5 ch 251 SLA 1976)

J)
R e v is o r ’s  n o te s . — Form erly  

09.55.210. R enum bered in 1983.
AS

N O T E S  T O  D E C IS IO N S

I. G eneral C onsideration .
II. C hild  Support.

III. Alim ony.
IV. D ivision of Property .

A. In  G eneral.
B. W hat C o n stitu te s  P roperty .

f
I. G E N E R A L  C O N S ID E R A T IO N .

T h is  s e c tio n  a n d  A S  09.55.220 (n o w  
AS 25.24.1701 a r e  p re d ic a te d  u p o n  Ih e  
c o u r t ’s ju r is d ic t io n  o f  th e  p a r t i e s  a n d  
th e  s u b je c t  m a t te r .  W eber v. W eber, 10 
A laska 214 (19421.

A n d  ju r is d ic t io n  o f  d e f e n d a n t 's  p e r ­
so n  is n e c e s s a ry  fo r  m o n e y  ju d g m e n t  
fo r  a lim o n y . — W here th e  p la in tif f  w as a 
residen t of C onnecticu t an d  th e  defendan t 
a re siden t o f  A laska, co nstructive  service 
of sum m ons being m ade on th e  d efendan t 
in A laska, th e  court of th e  forum  h ad  ju r is ­
diction of th e  m arita l s ta tu s  b u t did not 
have ju risd ic tio n  of th e  person of th e  defen­
d a n t w hich is e ssen tia l for th e  e n try  o f a 
monev ju d g m en t for alim ony. 'I nurnh ill v. 
H uston. 13 A laska  130 119511.

Q u o te d  in B alchen v. B alchen. .Sup, Ct. 
Op. No. 1469 i Kile No. 31781. 566 P .2J 
1324 il9 7 7 ); Allen v. A llen. Sup. Cl. Op.

No. 2514 (F ile No. 6006). 645 P.2d 774 
11932*.

C ite d  in O lton  v. Zaborac. Sup. Ct. Op. 
No. 1072 (F ile  No. 20501. 525 P.2d 537 
(1974): G u tte rm an  v. F irst N a t’l ja n k . 
Sup. C t. O d . No. 1876 (File No. 3996), 597 
P.2d 969 (19791.

II. C H IL D  S U P P O R T .

T h e  t r ia l  c o u r t  is g iv en  b ro a d  d i s c r e ­
tio n  in fash ion ing  su itab le  v isita tio n  
rig h ts  and support obligations. C urgus v. 
C urgus. Sun. C t. Op. No. 943 (F ile  No. 
1837). 514 P .2d 647 (1973).

C o n t in u a t io n  o f  e d u c a tio n a l  s u p p o r t  
b e y o n d  a g e  o f  m a jo r ity . — A reasonab le  
construction  of th is section allow s for th e  
con tinuation  o f educational support o f ch il­
dren  beyond th e  age of m ajority. H inchev 
v. H inchev Sup. Ct. Op. No. 2 3 1 2 1 Kile No. 
35281. 625 P.2d 297 11981).
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HOUSE BILL No. 92

For "An act relating to child and spousal supports and providing for an 
effective date."

House Bill No. 92 provides for a series of changes in the statutes 
governing the operations of the Child Support Enforcement Division (CSED) 
of the Department of Revenue. Host of these changes are required by the 
federal Child Support Enforcement Amendments of 1984.

The Department of Health anu Social Services supports any reasonable, 
cost-effective measures which would improve the a b i l ' of CSED to 
establish and collect child support obligations. Th 's it collects,on 

behalf of children receiving assistance under our Aio i ami lies with 
Dependent Children Program (AFDC), are partially retained hy the state as 
an offset to AFDC expenditures. Successful collections ori behalf of AFDC 
recipients do result in families leaving the AFDC rolls. Just as 

importantly, we believe prompt and successful collection efforts on behalf 
of children who are not receiving AFDC is often instrumental in keeping the 
family from needing to pp 1 y for assis ice. We view CSED1 s success as an 
essential element in restraining the rapid growth in AFDC expenditures.

An amendment in federal law included in the C M  Id Support Enforcement 
Amendments of 1984 makes the passage of HB No. 92 of vital interest to our 

Department. This aim.-d.nant provides that, should a state's child support 
enforcement activities be found to be substantially out of compliance with 
federal requirements and performance standards, the fiscal penalty to the 
state will be taken as a percentage decrease in the state's AFDC 50 percent 
federal matching funds. With this amendment comes a clearly-stated 
congressional intent not merely to threaten such penalties, but to actually 
enforce them.

RECOMMENDATION

Since passage of HB No. 92 is necessary to ensure CSED's compliance and 
failure to pass this legislation may pose an actual threat to AFDC federal 
funding of a magnitude that may even require supplemental state funding, we 

urge you to enact this bill substantially

Recommended by:
R. Taber, Director 
ion of Public Assistance

Date:

Approved by: Q

J o h HA. Pugh, .Commisooner 
Department of Health's Social 

Services

Date:   J / ^ ° )
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__________________.FISCAL NOTE __ ______________

Revision Date:

REQUEST FISCAL DETAIL

Eifl/Resolution No.:__HB_92_________ Agency Affected: Health & Social Services
Title: An Act re lating to child and Program Category Affected^

spousal support_______________
Sponsor: Rules, by request

Requestor: Revenue"

Date of Request: 1/18/85

BRU, p rogram or Subprogram(s) A n e c t e T T  
Assistance Pa.yments, AFDC Component

EXPENDITURES/REVENUES

OPERATING

r v s s FV Pi ■ FT'57 FY 68 FY 89 FY 90

1WTPERS0NAL 5ERVrrE5
200 TRAVEL

100 CONTRACTUAL

1.00 SUPPLIES

500 EQUIPMENT

600 LAND & STRUCTURES

700 CRANTS, CLAIHS

BOO MISCELLANEOUS

TOTAL OPERATING - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

M I T J L . -o- - 0 - - 0 -

c REVENUE I - 0 -  I - 0 - I - 0 - - 0- - o - - 0 -

FUNDING: (Thousands of Dollars)
jtNtKAL 1-uMd 

: EOERAL FUNDS 

3THER 

TOTAL

r n r r r r c ---------------------

PART-TIME

pfMPORARY

ANALYSIS: Attach a separate page if necessary

HB 92 has a potential cost-avoidance impact upon Aid to Families with Dependent 
Children (AFDC) utilization and expenditures. If enacted, it should result in 
some single parent families being supported sufficiently to eliminate their need 
to apply for AFDC. It should also slightly increase the numbers of current 
AFDC recipient families leaving the AFDC rolls. Finally, enactment helps to 
ensure compliance with federal program r^gujjpements, thereby avoiding federal

Prepared By: John R. Taber, Director
Division: Pub 11c Assistance

Phone
Date:

465-3347

Approved by Commissioner 

Agency:_____________________
Date

Distribution (by Agency preparing fiscal note): 

Legislative Finance 
Legislative Sponsor 

Requestor

Office of Management and Budget 
Impacted Agency(ies)

= s / a * } '

7/1/84



ANALYSIS CONT.

fiscal penalties, which would be taken against the 50* federal AFDC funding. 

However, no data exists by which the total potential amount of cost-avoidance 

might be estimated.



34 H O U S E  J O U R N A L  J a n u a r y  18, 1585

UK-??.

S e c t i o n  9 of  tho hill c o r r e c t s  on overs igh t. S e c t i o n  11, 
ch. 144, SL A  1904, e n a c t e d  AS 17.23.205, w h i c h  cu r r e n t l y  
sots c ut  r p o c i f i c  s e r v i c e  provir ions for all of  A "  4'.'.23. 
S e r v i c e  p r o v i s i o n s  c on t a i n e d  in AS  47 . 2 3 . 1 5 0  sh o u l d  have 
b o on  d e l e t e d  at  the s ane  tine, but  w e r e  not. Th e  ar.ondnvnt 
t.o A S  4 7 . 2 3  . 150 in r.ec. 9 o f  th e bill a c c o m p l i s h e s  the 
deletion.

S e c t i o n  1C c f  H: o bill a m e n d s  AS 4 7 . 23 . 22 C  to r e f e r  to the 
genera) s e rv i c e  p r e v i s i o n  in AS  47.23.2C5. S e c t i o n  14 of 
the b il l th en m o d i f i e s  th at genera l s er v i c e  p r o v i s i o n  so 
th a t  n o  m o r e  r e s t r i ct i ve  se rv i c e re q u i r e m e n t s  are n e ce s sa r y  
t h a n  are a p p r o p r i a t e  u n d e r  Ru le  5 of the A l a s k a  R u l e s  of 
C i vi l  Proce dur e. Ci vi l Ru le  5 al l ow s  s e r v i c e  e i t h e r  u p o n  a 
p a r t y  or  h i s  a t t o r n e y  b y  first c la s s Mail. It  h as boon 
p e r c e i v e d  as a p r c b l e n  to  seme of  tho  i n di v id u a ls  h a n d l i n g  
c h i l d  s u pp o r t  c as e s  on be h a l f  of  the a ge n c y t hat  th o p r e­
v i o u s  r e q u i r e m e n t  of s er v i ce  by  r e g i s t e r e d  or  ce r t i f i e d  
ma l l  o f t e n  set up a b a r r i e r  to the re ce i p t  3 f the notice. 
S i n c e  th e a f f ec te d  s e c ti o ns  on l y  r e la t e t o  t he  e n f o r c e m e n t  
of p r e v i o u s l y  e s t a b l i s h e d  s u pp o r t  orders, the c o u r t  h a s  c o n­
t i n u i n g  j u r i s d i c t i o n  to  en f o r c e  t ho se orders. PAlchej!l_y. 
Me.l-heg, 566 P . 2d 324 (Alaska 1977). I n  t h a t case, t h e  
A l a s k a  S u p r e m e  C ou r t a ck n o w l e d g e d  th at  th e p r o p e r  s erv ice  
p r o v i s i o n  in e n f o r c e m e n t  a c t i o n s  is Civil R ul e  5(b), and 
r.ot C i v i l  R u l e  4 w h i c h  r e q u i r e s  p er s o n a l  o r  r e s t r i c t e d  
d e l i v e r y  s e r v i c e .  T h o  c o u r t  ev en  c o m m e n t e d  t ha t there 
w o u l d  tie m e r i t  t o  p r o v i d i n g ,  in m a t t e r s  o f  s u p p o r t  
e n f o r c em e n t,  t ha t  s e r v i c e  c ou l d be m a d e  d i r e c t l y  u p o n  the 
p a r t y  r a t h e r  t han  u p o n  the a t t or n ey  for tho p a r t y  f rom  the 
e a r l i e r  d i v o r c e  proce ed ing .

S e c t i o n s  12 a nd  13 of  the bill s i m p l y  c ha n ge  l a n g u ag e  in 
s t a t ut e s  p e r t a i n i n g  to in co me a s s i g n m e n t  o rd e r s to re f l ec t  
t h e  n e w  term, " i nc o m e  w i t h h o l d i n g "  orders.

Sincerely,

/ = /

Bill Sh ef f i el d
Gove .‘nor"

UP_9_2

H O U S E  B I L L  HO. 93 by t he R u l es  Co m m i t t e e  by r e qu e s t  o f  the 
Govern or , entitled:

" A n  A c t  e s t a b l i s h i n g  a s y s ^ a m  of  
r e c r e a t i o n  ri vers; a n d  p r o v i d i n g  for 
a n  e f f e c t i v e  da t e ."

w a s  re a d  t ho  first t i m e  a n d  re fe r re d  to t h e  R e s o u r c e s  and 
F i n a n c e  C om mi tt ees .

A f i s c a l  no t e  was  a t t a ch e d an d a p pe a r s  in H o u s e  Jo u r n a l  
S u p p l e m e n t  Ho. 5. T h o  G o v e r n o r ' s  t r a n s m i t t a l  letter, d at e d  
J a n u a r y  18, 1985, a pp e a r s  below:

J a n u a r y  18, 1985 H OU S E J O U R N A L 85

H B  93

" De ar R e p r e s e n t a t i v e  Grussendorf:

U n d e r  the  a u th o ri t y  of art. Ill, soc. 18, of the Al aska 
C o n s t i t u t i o n ,  I a n  t r a n s m i t t i n g  a bill relati ng  to the 
c r e a t i o n  of  a sy st em of re.croation rivers.

T h e  b i l l  is b a s e d  in p a r t  on  l e gi s l at i on  en a c te d  last 
ce ss i o n c r e a t in g  tho Konai P.iver S pec ial  Mana'-*'>*ent Area. 
T h e  e s t a b l i s h m e n t  of tho Konai Ri ve r S pe cia  nr vj e p en t  
Are a was a s i g n i fi c an t  be g in n in g  in our pr og r am  to improve 
th e q u a l i t y  of r e c r e a t i o n  tor A l a s k a n s  and to reduce the 
re so u r ce  da m a g e  th at  resul ts from overuse.

T h i s  y e a r  I w i l l  b e  i n t r o d u c i n g  s e v e r a l  p i e c e s  of 
l e g i s l a t i o n  d i r e c t e d  a t  e x p a n d i n g  a n d  d i v e r s i f y i n g  
r e c r e a t i o n a l  o p p o r t u n i t i e s  in s o u t h c e n t r a l  Alaska. To 
p r ov i d e  for the gr ow in g  r e c re a t io n  de ma n ds  of Alaskans, wh o 
are am ong  the m os t  a c ti v e anglers, hikers, boaters, hun ters 
and ca mp e rs  in the U n i t e d  States, we  mu st  take ac ti on  now 
to de s i g n a t e  ap p ro p r i a t e  state l an ds and wa t er s  for special 

use.

T o d a y  I am in tro d u ci n g two re cre a ti o n  bills: to e st abl is h
a s t a t e  r e c r e a t i o n  r i v e r s  sy st e m , includ in g the Little 
S u s i t n a  Ri v e r ,  a n d  t o  d e s i g n a t e  the U il lc w Cr ee k St ate 
R e c r e a t i o n  Area. B ot h  of th es e ar ea s w er e r e co m m en d ed  for 
s pe cia l d es i g n a t i o n  on the Wi l l o w  Sub b a si n  Plan a dop te d two 
y e a r s  ago. On  M a r c h  1, a fte r the Susit na Area Plan is 
a d o p t e d ,  I w i l l  i n t r o d u c e  le gi sl a ti o n  to creat e several 
m or e sp eci al  a re a s as r e c o m m e n d e d  in the final plan.

Ser'-.ion 1 of this bill am en ds  AS 41.21.022 to a ll o w  the 
d i s c h a r g e  of  f i r e a r m s  fo r  l a w f u l  hunting in r e c re a t io n  
ri ve r c o r ri d or s  e x ce p t w he n  p u b l i c  sa f e ty  r e q u ir e s  o t h e r­

wise.

S e ct i o n  2 c o n t ai n s  the body of tho bill. Hew AS 41.21. 30 8  
s ta tes  the pu r p os e s  of the n ew  se ct io ns in AS 41.21, w hi c h  
inc lude d e d i c a t i o n  of a rec r e at i on  ri ver ar.d ad j a c e n t  state 
land as a u n i t  of th e state p ar k  system. H e w  AS 4 1. 21 .3 10  
d e s i g n a t e s  th e L itt le  S u sit na  R ive r c or ri do r and adjace nt  
state la nd s as a re cr e a ti o n  river. H ew AS 41.21.312 d e l e­
ga t e s  to th e D e p ar t m en t  of Natur al  Resour ce s the r e gu l at o ry  
r e s p o n s i b i l i t i e s  f o r  t h e  r i v e r  co rr ido r su b je c t  to the 
e x i s t i n g  p o w e r s  of the  Dep a r tm e nt  of Fish and Game, Board 
of Fi sheries, Board of Game, G u id e  Licensing an d Control 
Board, and  D e pa r t m e n t  of En vi ronmental Conservation.

U n d e r  n e w  A S  41.21.314, th e co m m i s s i o n e r  cf n at ura l re­
sour c e s  is d i r e c t e d  to de ve l o p and ad op t a co m pr e h en s iv e  
m a n a g e m e n t  p l a n  for the river co r ri d o r through a pu b li c  
h e a r i n g  p ro c e ss  nnd c o n s u lt a ti o n  w it h  affec ted  local m u­
n i c i p a l i t i e s  a n d  o t h e r  i n t e r e s t e d  s t a t e  a n d  l o c a l  
ag encies. On ce  the pl an  is adopted, tho co m m is s io n e r is 
d i r e c t e d  to  a d o p t  r e g u l a t i o n s  u n d e r  the Ad mi nis t r at i ve  
P r o c e d u r e  A c t  (AS 44 . 62) to im pl e m en t  tho plan. These 
reg ul ations, as a minimum, mu st  d e si g na t e ap pr op r ia t e  t r a n s­
po r t a t i o n  an d u ti l i t y  c o r r id o rs  for tho area in coo pe ra t io n  
w i t h  t h e  D e p a r t m e n t  o f  T r a n s p o r t a t i o n  a n d  P u b l i c  
F a ci li ti es;  e s ta b li s h g u i d el i n es  for the e x tr a c ti o n of sand 
an d g ra v el  for p u b l i c  pur p o se s  and the ha rv e st  of  forest



BILL SHEFFIELD, GOVERNOR

REPLY TO:

□  1031 IV 4th A VENUE 
SUITE 200
ANCHORAGE, ALASKA 99501 
PHONE: 19071 276-3550

□  1st NATIONAL CENTER 
100 CUSHMAN ST.
SUITE 400
FAIRBANKS, ALASKA 99701 
PHONE: 1907) 452-1568

&POUCH K ■ STATE CAPITOL 
JUNEAU. ALASKA 99811 
PHONE: (907) 465-3600

465-3603 
The Honora ble Max Gruenberg 
Alaska State Legislature 
Pouch V
Juneau, A K  99811

Re: HB 92 Child and Spousal
Support

Dear Representati ve Gruenberg:

During the House. HESS committee m e e t i n g  on January 30, 
1985, you asked me to look into the constituti onal issue of due 
process in relation to the use of regular  mail as a means of a f­
fording no tice to obligors in child support enforcement 
actions. 1/ Your question was predicated on the Child Support 
Enforcement Division's proposal that the agency be allowed to use 
regular mail to notify an obligor of enf orcement actions.

The seminal United States Supreme Court case concerning 
notice continues to be M u l l a n e  v. Central Hanov er Bank arid Trust
Co. , 399 U.S. 306, 314, 315 (.1950) which provides that:

An elementary and fundamental requirement of 
due process in any proceed ing w h i c h  is to be a c­
corded finality is n o t i c e  reasonably calculated, 
under all the circumstances, to apprise interested 
parties of the pendency of the action and afford 
them an opportunity to present their objections.
. . . The r easonableness m d  henc.e the c o n s t i t u t i o n­
al validit y of any chosen m e t h o d  m a y  b e  defended 
on the ground that it ii; in itself reasonably  ■ er- 
tain to inform those affected, ... or, w h e r e  c o n­
ditions do not reasona bly permit such notice, that
the form chosen is not substantially less likely 
to b r i n g  home notice t^an other of the feasible 
and customary substitutes.

TM £
\ r y i t s !

D E P A R T M E N T  OF L A W
OFFICE O F  T H E  A T T O R N E Y  G E N E R A L

February 5, 1985

If M y  focus is limited to the case wh ere a child support amount 
has been established and the obligor had n otice and an 
opportunity to be heard in the establishment proceeding.
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H O U S E  JOURHAT, J a n u a r y  18, 1985
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Se ct i o n  9 of  tho  hill c o r r e c t s  on overs ig ht . S e c t i o n  11, 
ch. 14-5, S L A  1904, e n a c t e d  AS 17.21.295, w h i c h  cu rr en tly  
sets out s p e c i f i c  s e r v i c e  p r o v i s i o n s  for all cf a s  47.23. 
S e r v i c e  p r o v i s i o n s  c o n t a i n e d  in AS  4 7 . 23 . 1 50  s ho u ld  have 
b ee n  d e l e t e d  nt the s ane  tine, b u t  we r e  not. The nmnndm-T.t 
t o  A S  4 7 . 2 3 . 1 5 0  in sec. D of t h e  b il l a c c o m p l i s h e s  the 
deleti on .

S e c t i o n  10 of the bill am e n ds  AS 47. 2 1. 2 20  to r ein r to the 
genera) s cr v l . o  p r o v i s i o n  in AS 47.23.285. S e c t i o n  14 of 
th e bi ll th en  m o d i f i e s  th a t  ge n e ra l  s e r v i c e  p r o v i s i o n  so 
th a t  no m or e  r e s t r i c t i v e  se rv i ce  re q u i r e m e n t s  are nec es s a ry  
th an  are a p p r o p r i a t e  u n d e r  R ule  5 of th e A l a s k a  Ru le s of 
Ci vi l Proced ure . Civil R ule  5 a l lo w s s e r v i c e  ei t h e r  u pon  a 
p a r t y  o r  h i s  a t t o r n e y  b y  first c l a s s  mail. It h a s  been  
p e r c e i v e d  as a p r o b l e m  to seme o *  the i n di v i du a ls  ha nd l in g  
c h il d  su p p o r t  c ase s on  be h a l f  of  the a g e n c y  th at the p r e­
v i o u s  r e q u i r e m e n t  of se r v i c e  b y  r e g i s t e r e d  or  ce rt if i ed  
m al l o f t en  s et up  a b a r r i e r  to tho r e ce i p t  of the notice. 
S i n c e  the a f f e c t e d  se c t io n s o nl y re lat e to  the  e n f o r ce m en t  
of  p r e v i o u s l y  es t a bl i - h o d  s up p o r t  orders, the c o ur t  h a s  c o n­
ti n u i n g  j u r i s d i c t i o n  to  en fo r c e  those or de rs.  Ba l c h e n  v. 
B a l p h e j , 566 P . 2d 324 (Alaska 1977), In  tha t case, the
A l a s k a  Su pr em e  Court a c k n o w l e d g e d  t hat  the ) r o pe r  servi ce  
p r o v i s i o n  in or.forc'rent a c t i o n s  is Ci vil  R ul e  5(b), and 
r.ot C i v i l  R u l e  4 w h i c h  r e q u i r e s  pe rs o na l  o r  re st r i ct e d  
d e l i v e r y  s e r v i c e .  ’.‘lie c o u r t  ev e n  c o m m e n t e d  th a t  there 
w o u l d  n e  m e r i t  t o  p r o v i d i n g ,  in m a t t e r s  oi s u p p o r t  
enfor ce men t,  t ha t  s e r v i c e  o c u l d  be m a d e  d i r e c t l y  r he 
p a r t y  ra t h e r  t h a n  u p o n  th e a t t o r n e y  for the p art y  
e a r l i e r  d i v o r c e  procee di ng .

S e c t io n s  12 a nd 13 of tho bill s im p l y  ch a n g e  l a n gu a g e in 
s t a t u te s  p e r t a i n i n g  to  in co me a s s i g n m e n t  o r d e r s  to re flect 
the n o w  term, "i n c o m e  w i t h h o l d i n g "  orders.

Sincerely,

/ = /

Pill S he f f i e l d
Gov e rn o r"
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H O U S E  D I L L  HO. 93 b y  the R u le s  Co m m i t t e e  b y  r e q u e s t  of  the 
Gover no r, entitled:

" A n  A c t  e s t a b l i s h i n g  a s y s t e m  of  
r e c r e a t i o n  ri ve rs;  a n d  p r o v i d i n g  for 
an e f f e c t i v e  da te ."

wa s r e a d  tho first ti me  a-.j r e f e r r e d  ta t he  R e s o u r c e s  and 
F i n a n c e  Commit tee s.

A  f i s c a l  no t e  w a s  a t t a c h e d  a n d  a p p e a r s  in H o u s e  J o ur n a l  
S u p p l e m e n t  Ho. 5. Th o G o v e r n o r ' s  tr a n s m i t t a l  letter, da te d 
J a n u a r y  18, 1985, ap pe ar s  below:
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"D ea r R ep r e se n t a t i v e  Grussendorf.

U n d e r  the a u t h o r i t y  of art. Ill, sec. 13, of tho Alask a  
C o n s t i t u t i o n ,  I an t r a n s m i t t i n g  a bill rel at i n g to the 
c r e a t i o n  of a s y st e m  of r ec r ea t io n  rivers.

T h e  b i l l  is b a s e d  in p a r t  on l e g i s l a t i o n  e r t c c c i  last 
se s si o n c r e at i ng  the Konai P.ivcr Speci al  Mar..-,.-.r.:nt Aron. 
T h o  e s t a b l i s h m e n t  of tho Konai R iv e r  Spec;**. M a m g e r o n t  
A r e a  w a s  a sig ni fi c a nt  b eg i n n i n g  in our p r o g r a m  to  improv e  
t he  qu a l i t y  of r e cr e a t i o n  for A l a s k a n s  and to reduce the 
r e s o ur c e  d a m a g e  th at re su lts  from overuse.

T h i s  y e a r  I w i l l  b e  i n t r o d u c i n g  s e v e r a l  p i e c e s  of 
l e g i s l a t i o n  d i r e c t e d  a t  e x p a n d i n g  a n d  d i v e r s i f y i n g  
r e c r e a t i o n a l  en p n r t u n i t l o s t  in s o u t h c e n t r a l  Alask a.  To  
p r o v i d e  for the gr o wi n g r e cr e a ti o n d e ma n d s  of Alask an s, who 
are a mo ng t he m ost  ac t iv e  anglers, hikers, boaters, h un te rs  
a nd  c am p e r s  in the U n i t e d  States, w o  mu s t  ta ke  a c t i o n  now 
to  d e s i g n a t e  a p pr o p ri a te  state lands an d w a t e r s  for special 

use.

T o da y  I am i nt ro du cin g two r ec re at ion  bills: to establ is h
a s t a t e  r e c r e a t i o n  r i v e r s  sy s te m , isW'M , ilv? 'ho Little 
S u s i t n a  R i v e r ,  a n d  to  d e s i g n a t e  tho w i l l c w  creek State 
R e c r e a t i o n  Area. Both of these areas we re  rccorm'r.ded for 
sp ec ial  d e s i g n a t i o n  on the W i l l o w  S ub ba si n Plan ad op t ed  two 
y e a r s  ago. On M a rc h  1, af te r the S usi tn a A re a Plan is 
a d o p t e d ,  I w i l l  i n t r o d u c e  leg is la t io n  to cr ea te several 
m o r e  sp ec ia l areas as re co mm e n de d  in the final plan.

S e ct i o n  1 of this bill a me nds  AS  41 ,'..022 to a l l o w  the 
d i s c h a r g e  of f i r e a r m s  f o r  l a w f u l  hu n t in g  in rec r e at i on  
ri ve r c o r r i d o r s  ex ce pt  w he n  pu b l i c  sa fety re qu i r es  o t h e r­

wise.

S e c t i o n  2 c o n t a in s  the b od y of the bill. H ew AS 41.21.308  
s t ate s th e p u r p o s e s  of th e ne w  secti ons  in AS  41.21, w h i c h  
in cl ude  d e d i c a t i o n  of a rec r e at i on  river and a d j a c e n t  state 
land as a u n i t  of the state p a r k  system. H e w  AS  4l.2l.3'lO 
d e s i g n a t e s  tho Li t tl e  S us i t n a  R i v e r  c o r r i d o r  and ad ja c en t  
st at e lands as a re cr ea t io n  river. Ho w  AS 41.21 .31 2 d e l e­
ga t e s  to the Dep a rt m e nt  of n at ura l Re so urc es  the re gu la t or y  
r e s p o n s i b i l i t i e s  f o r  t h e  r i v e r  co r ri d o r  s ub j e c t  to  the 
e x is t  ig po w er s  of the De pa tt nen t cf Fish an d Game, Board 
of Fi sheries, Board of Game, G uid e Lic e n si n g an d  Control 
Board, a n d  D e p ar t me n t  of  En vi ro nme nt al  Conservation.

U n d e r  n e w  A S  41.21.314, the co m m is s io n e r cf na tu ral  re­
sour c e s  is d i r ec t ed  to d e v e l o p  and a do p t  a c o mp r eh e ns i v e  
m a n a g e m e n t  p l a n  for the river co r r id o r  throug h a public 
h e a r i n g  p ro c e ss  nnd co n s ul t at i o n w i t h a ff ec te d local mu­
n i c i p a l i t i e s  a n d  o t h e r  i n t e r e s t e d  s t a t e  a n d  l o c a l  
agencies. Once the p lan  is adcpted, the c o m m i s s i o n e r  is 
d i r e c t e d  to  a d o p t  r e g u l a t i o n s  u n d e r  the Adm i ni s t ra t iv e  
P r o c e d u r e  A c t  (AS 44.62) to im pl em ent  tho plan. These 
regu la tio ns , as a minimum, mu s t  d e s i g n a t e  a pp r o p r i a t e  t r a n s­
po r t a t i o n  an d ut i li t y  co r r i d o r s  for the area in coo pe r at i on  
w i t h  t h e  D e p a r t m e n t  o f  T r a n s p o r t a t i o n  a n d  P u b l i c  

■ Fac i li t i es :  e s ta b l is h  g u i d e l i n e s  for the  e x t r a c t i o n  of  sand 
a n d  gr a ve l  for pu b l ic  p u r po s e s an d the h a r v e s t  of forest
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H OU S E  D I L L  l.’O. 92 by the Rules C o m mi t te e  by re q u e s t  of the 
Gover no r, entitled:

"An A c t  r e l a ti n g to c hi l d and spousal 
s u p p o r t ;  n n d  p r o v i d i n g  f o r  a n  
ef f e c t i v e  date."

war, r e a d  the. f i r s t  t i n e  n n d  r e f e r r e d  to  t h e  H e a l t h ,  
E d u c a t i o n  S S o c i a l  S e r v i c e s ,  J u d i c i a r y  a n d  F i n a n c e  
Cor.nl t tees,

A f i s c a l  n ot e w a s  a t t a c h e d  and  ap pe ar s  in Ho use  Jo ur nal  
S u p p l e r e n t  Ho. 5. T h e  G o ve r n o r ' s  t ra ns m i tt a l letter, d ate d 
J a - u a r y  18, 198S, ap pe a rs  below:

" De ar R e p r e s e n t a t i v e  G r uss on do rf:

U n d e r  the a u t h o r i t y  of art. Ill, sec. 18, of t he Alaska 
C o n s ti t ut i o n,  I am  t r a n s m i t t i n g  a bill r el a t i n g  to child 
su p p o r t  en fo rc e m en t . Th i s  bill is in te n de d  to e n su r e  that 
A l a s k a  Statute;, are in co m pl i a n c e  w it h  the fe deral Child  
S u p p o r t  Enforcement: A m e n d m e n t s  of 1984, P L  98-378, wh ic h  
s t r e n g t h e n s  e n f o r c e m e n t  t e c hn i q ue s  of state agencies. it 
is e s se n ti a l th a t  these pr o v i s i o n s  be in ef f ec t  by  O ct o b e r  
1, 1 385 , in o r d e r  f o r  t h e  state to c o n t i nu e  to o tain
f e d e r a l  f u n d i n g  o f  7 0  p e r c e n t  for s u pp o r t  en fo rcement. 
O t h e r  p r o v i s i o n s  of t h e  b i l l  s t r e n g t h e n  t h e  r e m e d i e s  
p r e s e n t l y  a v a i l a b l e  by  am en d in g  As 47.23 an d AS 09.65.132.

S e c t i o n s  1 a nd 3 of the bill a re ne c e s s i t a t e d  by Sec. 466 
of P L  98-378, w h i c h  m a n d a t e s  t ha t  e ach  s ta te m u st  h ave  in 
e f f e c t  a l a w  t h a t  will pe r m i t  the e st a bl i s h m e n t  of the 
p a r e n t a g e  of a c h il d  at  any time b e f o r e  tho ch i l d' s  16th 
bi rt hda y.  S e c t i o n  1 a dd s n o w  AS 09.10.095, w h ic h  acts as a 
s t a t u t e  o f  l i m i t a t i o n .  Se c ti o n ? a m en d s AS 25.20.050, 
r e l a t i n g  to  e s t a b l i s h m e n t  of pat ernity, to sp ec i fy  that 
s u c h  an  a ct i o n  m u s t  be p er m i t t e d  u n ti l  tho  c hi l d  ,s 19. As 
a s t a t u t e  of  limita ti on,  a ch i l d' s  r i gh t  to bt.'.ng ou ch  an 
a c t i o n  w o u l d  to ll  d u r i n g  his minority, so an a ct i on  could 
stiil be  m a i n t a i n e d  u nt i l  age 20. AS  25. 2 0 .0 ' 0 w o u l d  not 
p r o h i b i t  an a c t i o n  at that tine, bu t  si m p ly  re f le c ts  the 
f e d e r a l  m a n d a t e  t h a t  p a r e n t a g e  ac t i o n s  b e  p e r m i t t e d  at 
le as t un ti l the  c hi l d r e ac h es  age 18.

S e c t i o n  2 a m e n d s  AS  0 9 .65 .1 32  to c o n f o r m  to federal r e­
qu i r e m e n t s  r e l a t i n g  to income w i t h h o l d i n g  orders. The  use 
of th e t e r m  "i nc o m e w i t h h o l d i n g  order" in su b s t i t u t i o n  for 
"i n c o m e  a s s i g n m e n t  or der" will p r o v i d e  for c o n s i s t e n c y  in 
s t a t e  and fe deral sta'utos. PL  98-378 r eq ui re s that c o l­
le c t i o n s  b e  d e p o s i t e d  an d d i st r i b u t e d  by a p u b l i c  a gen cy  
d e s i g n a t e d  b y  the state. In this case, the ag e n c y  is tho 
c h i l d  s u pp o r t  e n fo r c e m e n t  d i v i si o n of the D ep a r tm e nt  of 
R e v e n u e  (referred to as the "agency"). S i n ce  the agency- 
w i l i  b o  r e q u i r e d  to a dm i n i s t e r  any income withh el d, and 
w i l l  b e  a c c o u n t a b l e  for c o l l e c t i o n  an d distr ib ut ion , the 
b i l l  a l s o  r e q u i r e s  t h a t  a ll a p p l i c a t i o n s  fo r  i n c o m e  
w i t h h o l d i n g  o r d e r s  b o  f i l e d  t h r o u g h  t h e  a g e n c y .  Th e 
e f f e c t i v e n e s s  of AS  09.65. 13 2 as an  e n f o r c e m e n t  tool is 
st r e n g t h e n e d  by re qu ir ing  an a u t om a t ic  p r o c e d u r e  to t r igo er  
wi t hh o l d i n g  w ith ou t co urt  i n t e r ve n t io n  if an  ob li g or  does
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n o t  r e q u e s t  a h e a r i n g ,  a n d  a n  e xp e d i t e d  d e c i si c n if a 
h e a r i n g  is r e q u e s t e d .  T h e  se r vi c e r e q ui r e me n t is -!rs 
am e nd e d  so that no .more re st ri c t iv e  s e r v i c e  pr ov i s io n  is 
n e c e s s a r y  t h a n  w o u l d  be  r e q u i r e d  u n d e r  n o r m a l  m o t i o n  
p r a c t i c e  in a typic al lawsuit. PL  98 -3 78  a ls o reguir< t 
t h a t  e m p l o y e r s  w h o  d is c h a r g e  an  employee, d i s c ip l i ne  an 
employee, or re f u se  to hi re  a person, b e c a u s e  of an incomo 
w i t h h o l d i n g  o r d e r ,  b o  fined; t h e r e f o r e  t he  bill aids a 
p r o v i s i o n  m a k i n g  c o m m i s s i o n  of a n y  o f  t h o s e  a c t s  a 
m i s d e m e a n o r  pu n i s h a b l e  by a fine of not  m o r e  than 51,000. 
Th i s  m i s d e m e a n o r  is no t  class if ied ; thus the impr is onm en t  
pr o v i s i o n s  f AS 12 .5 5.1 35  do  no t apply.

S e c t i o n  2 of tho bill a ls o  a me nds  AS 09.65.132(g) to remove 
t he  income e x em p t io n  for c ol l e ct i on s  from income u n de r  an 
i n c o m e  w i t h h o l d i n g  order, be c a us e  n e w  s u b se c ti o n  (h) r e­
quir e s  that at least the amount of tho s up p o r t  ob li g a ti o n  
b e  w i t h h e l d ,  s u b j e c t  to  t h e  l i m i t s  of  15 U.S.C. see. 
1673'b). 15 U.S.C. sec. 1 6 7 3 (b) a l lo w s w i t h h o l d i n g  of 50
p e r c e n t  of  a n  i n d i v i d u a l ' s  d i s p o s a b l e  ea r n i n g s ,  or 60 
p e r c e n t  if t h o  i nd i v i d u a l  d oe s not su p p o r t  a sp ou se or 
d e p e n d e n t  child. Th e  m a x i m u m  a m ou n t  a l l o w e d  to be w i t hh el d  
is* r ai s e d to 55 an d 65 percent, re spe ct iv e l y,  if c ol l ec t i on  
is for a r re a r a g e s  o ve r  12 w ee k s old. S e c t i o n  11 of the 
b i l l  m o d i f i e s  AS 47.23.250(1) to  a ls o re mo ve  the incomo 
e x em p t i o n s  se t o ut  in t ha t  subsection.

S e c t i o n  4 of the bi ll  c on tai ns  a no w  chapter, AS  23.26, the 
I n te r s t a t e  In co me w it h h o l d i n g  Act, w hi c h  is also require d 
b y  P L  9 8 - 3 7 8 .  Th is c ha p t e r  d ra ws h e a v i l y  up on a Model 
In te rsta-.e I n c o m e  W i t h h ol d in g  Act, d ra fte d by the Ch ild 
S u p p o r t  Projec ts  se c ti o n of the Am er i ca n  Par A s s o c i a t i o n  
a n d  t h o  N a t i o n a l  Co nf e r en c e of St at e Legislatures. Th e  
M o d e l  A c t  w a s  p r e p a r e d  to  a s s i s t  s t a t e s  to r o o t  t h e  
d e a d l i n e  o f  O c t o b e r  1, 19 8 5  fo r i m p l e m e n t a t i o n  of tho
int e rs t a te  w i t h h o l d i n g  requirements. T ho Model Ac t e na ble s  
s t a t e s  t h a t  e n a c t  s im i l a r ,  p r o v i s i o n s  t o  o r d e r  i n c o m e  
w i t h h o l d i n g  in an ot h er  state in the same ma nn er as they 
w o u l d  im pose intras ta te  withholding, w i th o u t  the n e c es s it y  
of filing a ne w ac ti on in the ot he r state, as is n e ce s s ar y  
u n d e r  t h e  e x i s t i n g  U n i f o r m  R e c i p r o c a l  E n f o r c e m e n t  of 
S u p p o r t  A c t  (AS 25.25) or  ot he r e nf or ce men t statutes.

S e c t i o n s  5, 7, and 8 of the bill amend several secti ons  of 
AS 47.23 to re f l e c t  o t he r  re qui rements of P L  98-378. The 
c h i l d  su pp o rt  en f o r c e m e n t  agency will be respon si bl e for 
en f o r c i n g  e x i s ti n g spo usal su pport orders wh er e it is also 
e n f o r c i n g  a c h il d  su p p or t  order. It m us t also attemp t to 
o b ta i n  m e di c a l  su pp or t or d er s  as a part of a ch ild support 
o r d e r  if healt: car e cov e ra g e is avail abl e to the obligor
at a re a s o n a b l e  cost.

S e ct i o n  6 of the bill re f le c t r a change in the percentage 
of p e na l t y  t h a t  m us t  bo  assessed, if an y is imposed, to 
co m po r t w it h PL 98-378. U n d er  tho federal law, the penalty 
r a t e  m u s t  be  b e t w e e n  t h r e e  a n d  s i x  p e r c e n t :  tho bill 
i m p o s e s  t h o  i g h e s t  p e n a l t y  possible. Ev en  at the six 
p e r c e n t  p e n a l t y  rate, tho p res en t pe na lty  is reduced by 
o n e - h al f  fr om  the 12 pe r ce n t pe na l t y now assessed.
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February 5, 1985

B lli SHEFFIELD, GOVERNOR

REPLY TO:

□  1031 W 4th A VENUE 
SUITE 200
ANCHORAGE, ALASKA 99501 
PHONE: 19071 276-3550

O l s t  NATIONAL CENTER 
100 CUSHMAN ST.
SUITE 400
FAIRBANKS. ALASKA 99701 
PHONE: (9071 452-1568

OPOUCH K ■ STATE CAPITOL 
JUNEAU. ALASKA 99811 
PHONE: 19071 465-3600

465-3603
The H o n o r a b l e  Max Gruenberg 
Alaska State L e gislat ure 
Pouch V
Juneau, A K  99811

Re: HE 92 Child and Spousal
Support

Dear R e p r e s e n t a t i v e  Gruenberg:

During the House HESS committee m e e t i n g  on January 30, 
1985, y o u  asked me to look into the constitutional issue of due 
process in relation to the use of regular mail as a menns of a f­
fording notice co obligors in child support enforcement 
actions. 1/ Your question was p red icated on the Child Support 
Enfor c e m e n t  Division's proposal that the agency be allowed to use 
regular  mail to n o t ify an obligor of enforcement actions.

The seminal Un ited States Supreme Court case concerning 
notice  continues to be -M u l l a n e  v. Central Hanover Rank and Trust
C o . , 399 U.S. 306, 314, 315 (1950) which provides that:

An elementary and fundamental requireme nt of 
due process in any proceeding w h i c h  is to be a c­
corded finality is n ot ice reasonably calculated, 
under all the circumstances, to apprise interested 
parties of the p endency of the action and afford 
them an oppor tunity to present their objections.
... The reasonablenes s and hence the c o n s t i t u t i o n­
al v a l i d i t y  of any chosen meth od m a y  be defended 
on the ground that it is in itself r easonably c e r­
tain to inform those affected, ... or, where c o n­
ditions do not reasonably permit such notice, that
the form chosen is not s ubstantially less likely 
to b ring home n otice than other of the feasible 
and customary substitutes.

1/ M y  focus is limited to the case where a child support amount 
has b e e n  established and the obligor h a d  n otice and an 
opportunity to be heard in the establishment proceeding.
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The Alaska Supreme Court has relied upon this standard in its own 
decisions r e g a r ding procedural due process requirements. 2/ In 
Balchen v . Balchen 566 P. 2d 1.32.4, 1327 (Alaska 1977) the Alaska 
Supreme Court found that the formal complaint-summon s service 
requirements of Civil Pule 4 are inappropriate in proceedings 
w hich seek to enforce terns of a prior divorce decree relating to 
child support payments, for, unlike most judgments, divorce d e­
crees can be m o d i f i e d  at anytime. The appropr iate procedure to 
be. followed in such cases is set forth in the Civil Rule 5. 3/

Civil Rule 5 provides in part:

(b) Service -- H o w  Made. W h e n e v e r  under 
these rules service is r e q u i r e d  or p e r m itte d to be 
made upon a party rep re s e n t e d  by an attorney the 
service shall be m a d e  upon the attorney unless 
service upon the party h i m s e l f  is ordered by the 
court. Service upon the attorney or upon a party 
shall be made by delivery ing a copy to h i m  or by 
ma i l i n g  it to h i m  at his last known address or, if 
no address is known, by leaving it with the clerk 
of the court. Delivery of a copy w i t h i n  this rule 
means: h a nding it to the attorney or to the p a r­
ty; or leaving it at bis office with his clerk or 
other person in charge thereof; or, if there is no 
one in charge, leaving it in a conspicuous place 
therein; or, if the office is closed or the person 
to be served has no office, leaving it at his 
dwellin g house or usual place of abode with some 
person of suitable age and discretion then r e s i d­
ing therein. Service by mail  is complete upon 
m a i l i n g . ...

2/ In State v. Bowers Office Products, Inc. 621 P . 2d 11, 1.3 
(Alaska 1980) the court found that the use of regular mail was 
adequate service to notify potential bidders of a bid amendment.

In W i c k e r s h a m  v. State Commercial Fisheries Entry 
Commission, 680 P . 2d 1135, 1145, 1147 (Alaska 1984) the Alaska 
Supreme Court found that the Commission's efforts to notify 
potential applicants for limited entry permits through bulk 
m a i l i n g  and media adv ertisements were constit utionally adequate, 
even if the materials  sent by the Commission n ever actually 
reached the. p o t r n t i a l  applicants.

3/ In Balchen thi'ee years had elapsed between the divorce decree 
and the m o d i f i c a t i o n  hearing.
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It is the contention of ‘..be Child Support Enforcement
Division that as in other continuing civil litigation the obligor 
bears responsibil ity for kee ping the agency or the court informed 
of bis or her current address, 4/ In the child support cases in 
question an obligor has participated, or bad the opportunity to 
participate, in a prior judicial p roce eding regarding his or her 
child support obligation. The court has continuing jurisdict ion 
of the child support matter. To require the agency to meet the 
requirements of Civil Rule 4, as if each enforcement proceeding 
were a n e w  action appears unduly onerous and would interfere u n­
necessarily with the enforcement process.

SERVICE; NOTIFICATION OF CHANGE OF ADDRESS. (a) 
Except as otherwise provided u n d e r  this chapter, 
when a notice, paper, or other document is 
required by this chapter to be given or served 
upon a person by the agency, the notice, paper, or 
other document may be sent by registered or 
certified mail, to the last known address of that 
person. Service by mail under this chapter is 
effected when the notice, paper, or other document 
is properly addressed, registered or certified, 
and mailed.

(b) A person required by court order to make 
child support payments through the agency shall 
keep the agency informed of the person's current 
a d d r e s s .

Sincerely yours

N O R M A N  C. GORSUCH 
ATTORNEY GENERAL

Assista nt Attorney General

EI.S: bap

4/ AS 47.2.3.265(b) provides:
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mu-1 prove tha l the defend.mt knowingly 
engage*1 in  sexual intercourse and 
recklessly disregarded h is  v ic tim ’s lack of 
consent Construed in th is  w ay . the statute 
does not punish harm less conduct anti is 
neither vague nor overbroad. Reynolds v. 
S la te . C l App Op No. 202 (K ile  No. 68901, 
664 I ’ 2d <>21 «I9H.)1.

Constru ing the Revised Code and the 
concurrent am endm ents governing sen­
tences together indicates that the leg is la ­
ture has not irra t io n a lly  fa iled lo 
distinguish between degrees o f cu lp ab ility ; 
and the penalty provisions o f the sexual 
offense* provisions o f l be Revised Code did 
not subject defendant lo cruel and unusual 
punishm ent or deny h im  substantive due 
process or (he equal protection of the laws 
Reynolds v. S ta le , C t . App Op. No. 262 
I K ile  No. (JH9()l, 664 IV2d 621 I l9 8 .l i .

C a te g o rie s  co n s t itu te  sam e  o ffense . 
— A ll o f the categories contained w ith in  
the defin ition of scxuu l assau lt in  the l i r s l 
degree under subsection (u )(l»  through 
iaM4i of th is section, constitute the sam e 
offense for legal purposes. Ju n ch y  v . S ta le , 
C t . App. Op. No. 72 iK ilc  No. 56061, 641 
I* 2d 8 2 0 11982>. modified on other grounds 
and a lfd  on rehearing . C t . App. Op. No. 
259 I K ile  No. 5606). 605 P .2d 20  I l9 8 .i l .

A n d  none is  m ore se r io u s  than  
o th e rs . Nothing contained in the s ta tu ­
tory language of th is  section or the leg isla­
tive h istory o f the provision suggests that 
the type of conduct listed in any one of 
subsection I a i‘s  four paragraphs was 
meant to be inherently  more serious than 
any u f the others. To  the contrary , the 
grouping of these four separate sets of con­
duct together under the same c r im in a l 
heading, w ith identical c lassifications as 
c lass A  felonies, is a forceful indication of 
the leg islature's conclusion that a ll four 
paragraphs were meant to be viewed as 
involving eq ually  serious conduct, Muiiehy 
v. S ta le , C l. App Op. No. 72 I K ile  No. 
5606i. t i l l  I ' 2d 82.'( 119 82 1, modified on 
other grounds and a lfd  on rehearing . Ct. 
App. ( )p. No. 259 • K ile  No 56II6», 665 K 2d 
Mil 119*11'

S u b se c t io n  in H li  is  n k in  lu  Ihe 
com m on la w  d tT i ii i l in u  o f ra p e . Munch)
\ S i .l ie . C l App Op No 72 • Kilt* No 
aiul*'. t i l l  I* 2d 82.1 i Ii l8 2 i. looddicd oil 

oilit i grounds and a lfd  on r r lic a im g . C l 
App i )p No. 25',* iK ile  No 5 lii i6 i , 665 112d 
Mil »|;e t-

Mentn.' state re q u ire d  u n d e r (a it I >• l a c k  "I  voh i iiI i s a  's in io i i i i i l i i ig  c i i m i l l

.stance" which n-quire* a complementary 
m ental stair* as w ell a* conduct lo con-11- 
lu te  a crim e Reynolds v . S ta le . C i App 
Op No. 262 I K ile  No 68901, 664 V 2d 621 
<198.11.

No specific m ental s ta le  is mentioned m 
subsection I n il 11 o f t in s section governing 
the surrounding circum stance of 
"consent"; therefore, ih e  state must prove 
that the defendant acted "reck lessly" 
regarding h is  putative v ictim 's lack id 
consent. Reynolds v S la le , Ct App Op 
No 262 I F i le  No. 68901. (Hit I ’ .2d 621 
H98MI.

A tte m p ted  se x u a l a s sa u lt  in  the f irs t  
d e g ree  an d  se x u a l a s sa u lt  in  the se c ­
o nd  d e g ree  a r c  c lo s e ly  re la te d , since 
sexual penetration invo lves sexual contact 
and bofn offenses proceed on a theory of 
coerced assent. N icholson v. S ta le , C l. 
App. Op No l!Kf iK ile  No. 6192), 656 IV2d 
1209 119H2».

C o n s t itu t io n a lity  o f  c o n v ic t io n  fo r 
s im i la r  o ffe n se . —  W here defendant was 
charged w ith  attempted sexual assault in 
the firs t degree, he w as thereby assumed 
to have notice that he miglw be convicted 
o f second-degree sexual a ssau lt bee. -sc  of 
the s im ila r it ie s  in  the elem ents f  the two 
offenses, and h is  conviction for the la tte r 
ofTense did not v io late due prm vss. 
Nicholson v. S ta le . C l . App. l)p . No I9M 
(K ile  No. 61921. 656 l\2d  1209 ll9 H 2 i

S u ff ic ie n t  e v id e n c e  o f a ttem pted 
a s s a u lt . A ju ry  could reasonably infer 
that defendant's entering of v ictim 's bed 
naked and un invited  and fondling her 
breast.* were ".substantial steps" toward 
the commission of sexual a ssau lt in  Ihe 
f ir s l degree so as lo provide suffic ient e v i­
dence o f attempted assau lt. Nicholson v. 
S la te ,C l . App Dp. No. 19.M iK ile  No. 6192». 
656 T  2d 1209 «1982V

In s t ru c t io n s . Th e  tr ia l court did not 
commit p la in  e rro r in fa iling  to.specifically 
instruct the ju ry  that'defendant had to 
reck less ly  d isiegard  a substantia l risk  
that the v ictim  did nol consent to in ter 
course before lie could lu* convicted of 
lirsl-degree sexua l a ssau lt. Reynolds v 
S la le . Ct App Dp No 2 6 2 1 K ile  No. 0890V 
661 I* 2d 621 • 19.*Mi

In s t ru c t io n s  n it le s se r  in c lu d ed  o f­
fe nse s . In a p insen ilio n  iT lirs l-d eg ree  
sexual a s -a u ll. when- ll ie  undisputed ev i­
dence includ ing de fru ilan t'.* testimony 
estab lish  sexual pellet ration , ih e ie  Was no 
du ly  lo ii is ln ii ' l  on a llem p fis l sexual 
penetration oi lo ic ih le  *exuul co n la ii
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H artle y  v .S ta te ,C l . App. Op. No. 15 !)(K ile  
No. 57371. 653 I* 2d 1052 11982).

T h e  10-year p re su m p tiv e  te rm  fo r  
f irs t-d e g re c  s c x u u l a s s a u lt  under the 
previsions of A S  12.55.125(c) tvas meant 
by the leg islatu re to be appropriate in  the 
m ajority of cases, w hich a rc  those cases 
invo lv ing  conduct that is  cha rac te ristic  of 
the offense o f rape and that fu ll into the 
middle-ground between the most serious 
and least serious extrem es for the offense, 
u l it must be recognized that th is 
presum ptive term  takes into account the 
high potential for the use o f violence and 
the like lihood of some physical in ju ry  in 
the first-degree sexual a ssau lts fa lling  
w ith ir  the defin ition o f subsection tail 11 of 
th is  section. Jun eb y v . S ta te , C l .  App. Op. 
No. 72 (K ile  No. 56061. 641 I\2 d  823 
(19821, modified on other grounds nnd uffd  
on rehearing . C l .  App. Op. No. 259 iK ile  
No. 5606), 665 P.2d 30 (19831.

Se n te n ce  u p h e ld . — See Reynolds v . 
S la te ,C t . App. Op. N o .2 6 2 (K ile  No 6890), 
664 P .2d 621 11983).

W here record supported find ing that 
defendant was the leader of u group of 
three or more persons who participated in  
offense of sexuul ussau lt in  Ihe f irs t  
degree, such evidence, combined w ith con- 
sidera lion  of p rior, s im ila r  actions and of 
defendant's apparent lack o f remorse, 
wurranted imposition of e ight-year sen­
tence. W illa rd  v . S la te , C t. App. Op. No. 
240 (K ile  No. 6285), 662 I ’ .2d 971 (19831.

Sentence of 10 years im prisonm ent, 
w ith eight suspended, was not excessive 
for conviction o f ultempted sexuul ussault 
in  first degree. V an  l la t lc n  v . S la te , C t. 
App. Op. No. 269 tK ile  No. 5877), P.2d 

119831.
S e n te n ce  fo r  iittcn ip te d  ex tu il 

a s s a u lt  und b u rg lu ry  held  e x c e s s  ve . — 
See Hansen v . S lid e , C t . App. Op. No. 218 
IK ile  No. 69651. 657 P.2d 8 6 2 (1 98 3 )

A p p lie d  in  N ukup igak v. S ta le , C l . 
App. Op. No. 90 IK ile  No. 5820). 645 P.2d 
2 1 5 119821; Seym ore v Sta le , C l .  App. Op. 
No. 196 (K ile  No. 61951, 655 P. 2d ,'Hli 
( I9 8 2 i; Howard v. S ta le . C t . App. Op. No. 
26(11 K ile  Nos. 61127, 612.1). 661 I* 2d (ill.l 
(19831.

S ta le d  in  ftion v . S ta le , I ‘ I . App. Op. No. 
I I  (K ile  No. 511951. 633 P .2 il 1021 I l l lh l I; 
I ’eelook v S to le . C l App Op. No. 1 78 lK itc  
No. 663(11.655 P  2d l .3 0 8 i l9 8 2 i ;T a rn il(  v . 
S la le ,C t .  A pp .O p . No. 1 9 5 lK ile N o .69511, 
655 I '.2d 788 119121.

C ite d  in  Stores v . S la le , Sup C l .  Op No. 
2252 I K ile  No. 35951. 625 P  2d 820 I I  9SI9 ; 
S l.d e  v. .lim e  Dee, 19 App Op No Mil

K o g ana luk  v. S la te , C t App. Op. No. 176 
i K ile  No, 65311. 655 P.2d 339 11982); 
E rh u r t v . S la le , C t  App Op. No. 1 85 ( f i l e  
No. 6241), 656 P.2d 1199 (1982); E c k e r v. 
S ta te , C t . App. Op. No 190 (E ile  No. 67261, 
656 P .2d 577 (1982); N ukap ig ak v . S ta te , 
Sup . C l . Op. No. 2667 (K ile  No. 5820), 
P .2d 11983).

I I .  F O R M E R  L A W .

A . G e n e ra lly .

E d ito r 's  notes. — T h e  cases cited in  the 
nole below were decided under former A S  
11.15.120 and 11.15.130.

F o rc ib le  ru p e  ra n k s  am o ng  the  m ost 
se r io u s  c r im e s . Newson v . S la le , Sup . C t. 
Op. No. 1136(K ile  No. 21891,533 P.2d 904 
(19751; S la te  v . Lancaste r, Sup . C l .  Op. No. 
1247 (K ile  No. 2571), 550 P.2d 1257 (1976); 
S la le  v . W assilie , Sup . C l .  Op. No. 1630 
(K ilo  No. 36911.578 P.2d 971 (19781; A liv ik  
v. S ta le . Sup. C l .  Op. No. 2123 (K ile  No. 
45561, 613 P.2d 1252 11980).

T h e  reaso n  su ch  u c r im e  a s  fo rc ib le  
ra p e  is  m ost s e r io u s  is  because i l  
amounts lo a desecration of the v ictim 's 
person w hich is a v ita l part o f her sanctity 
and d ign ity  us u hum an hcing. Gordon v . 
State , Sup . C t . Op. No. 831 (K ile  No. 15351, 
501 P.2d 772 i 1972 i , To rres v . S ta le , Sup. 
C l . Op. No. 1031 I F ile  No. 19511, 521 P.2d 
386 (19741; Am es v. S la le , Sup. C t. Op. No. 
1137 IK ile  No. 2145), 533 P.2d ?46 , 
modified on rehearing on other grounds, 
537 P.2d 1116 (19751; Newsom v. S la te , 
Sup . C l. Op. No. 1136 (K ile  No. 2189), 533 
P.2d 904 11975); S la le  v. Lnncaster, Sup. 
C t Op. Nu. 124’  (K ile  No. 2571), 550 P.2d 
1257 (1970); Uordcwick v . S tu tc , Sup . C t. 
Op No 1500 (K ile  No. 3341), 569 P .2d 184 
) 19771; S to le  v. W assilie , Sup. C t. Op. No. 
11.30 (K ile  No. 3691), 578 P.2d 971 (19781.

D e fin it io n  o f ra p e  u n d e r  fo rm e r la w . 
— S e k in o ffv . United S la te s , 283 K . 38 (9 lh  
C ir . 1922).

C r im in a l in le n t  v n s  re q u ire d  fo r 
c o n v ic t io n  o f s ta tu to ry  ru p e . -  See 
S ta le  V. Guest, Sup . C t. Op. No. 1709 (K ile  
No. 3533), 583 P.2d 836 11978).

Although form er A S  11.15 12(1 was 
silent as lo any reipiirem ent of in tent, the 
m p iice n ie .i l o f crim in a l in tent was 
inferred S ta le  v. Guest, Sup. C l .  Op. No. 
17091K ile  No. 35331, 583 P  2d 836 119781.

Rape is i" general intent crim e, and a ll 
i l ia l is re ., .red for a conviction is proof of 
llio  vo luntary commission of (he 
prohibited act. W a lker v . S la le , S lip . t ' l .  
Op No 257111 K ile  N " 1921'. O V  I ' 2.1 88
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l- e s s c r  in c lu d e d  o ffe n se . —  Th e  
A laska  statutes do not proscribe 
forn ication , and therefore, i l  could not be 
considered an ofTense o f a lesser degree lo 
statutory rape. State  v . G uest, Sup . C t . Op. 
No. 1709 (F ile  No. 3533), 583 P.2d 836 
(1978); Tuokak v. S ta le , C t. App. Op. No. 
108 (K ile  No. 4656), 648 P.2d 1018 (1982).

T h e  ofTense of assau lt w ith  in ten t to 
commit rape is a k  scr included ofTense to 
■ ape. T u rk fie ld  v . S ta te , Sup . C L  Op. No. 
2266 (K ile  No. 4569),621 P.2d 1350(1981).

A tte m p t. —  E v e ry  clem ent o f an 
attem pt is  comprised in  an assau lt w ith  
in tent lo commit the o ff.nse  o f ape. 
SekinofT v. U nited sta le s , 283 F .  38 <9lh 
C ir . 1922).

S e p a ra te  c r im e s . —  Rope, a ssau lt w ith  
a dangerous weapon, and kidnapping were 
separate crim es w ith  separate elem ents, 
l-acy v. State , Bup. C t . Op. No. 2039 (F ile  
No. 3741), 608 P.2d 19 i 1980).

Separate sentences were ca lled for 
w here defendant's conduct in  kidnapping 
und rap ing h is  v ictim  and nssuulting liei 
w ith  a deadly weapon constituted the com­
m ission o f three d istin ct o(Tenses, each of 
which violated u different societal in terest. 
S ta te  v . O cch ip in ti, Sup . C t. Op. No. 1405 
(F ile  No. 3084), 562 P.2d 348 (1977).

B. Age of Consent.

F e m a le  u n d e r  age o f  co n se n t Is  in  
la w  in c a p a b le  o f  co n se n t. —  T h e  crim e 
of rape is com m ilcd upon a fem ale under 
the age of consent w ith  or w ithout her 
consent since she is in  law  incupablc of 
consent. To rres v . S tu le , Sup C t . Op. No. 
1031 (K ile  No. 1951), 521 P.2d 386 (1974).

T h u s , it  is  no t n e c e s s a ry  lo  e s ta b lish  
h e r  co n sen t us nn  e s se n t ia l c le m e n t of 
the crim e. To rres v . S ta le , Sup . C t . Op. No. 
1031 IK ile  No. 1951), 521 P.2d 386 (197- •.

In d ic tm e n t need not a lle g e  co n se n t 
o f  fu m u lc  u n d e r  uge o f  co n se n t . — An 
indictm ent for rupe o f u g ir l under the age 
of consent is not in su ffic ien t because it 
fa ils  to ullage that the act was dune w ilh  
her consent. C u lla lian  v . United S ta le s , 
240 K. 68.3 (9th C ir . 19171; Hose v . United 
S ta le s , 240 K 685 (9th  C ir . 1917).

1 'cfclINU o f  re a so n a b le  m is ta k e  u f 
uge. -  A charge of statutory rupe was 
defensible where nn honest nnd reasonable 
m istake o f fact ns ta the v ictim ’s uge w as 
shown. State  v. G uest, Sup . C l .  Op. No. 
1709 (K ile  No. 35331, 583 l*.2d 836 (1978).

T h e  charge uf .statutory rape was legally  
unsopportuhlc unless u defense o f reason­
able m istake of nge was allowed. T a  refuse
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c rim in a l liab ility  w ithout any  crim in a l 
m ental elem ent. S la te  v. G uest, Sup . C L  
Op. No. 1709 (K ile  No. 35331,583 P.2d 836
(1978).

W h ile , where an offender was aw are  he 
was com m itting an act of forn ication , a 
m istake o f fuel did not serve as a  complete 
defense, it  should have served to reduce 
the offense to that which the offender 
would have been g u ilty  of had he not been 
m istaken . State v . G uest, Sup . C t. Op. No. 
1709 (K ile  No. 35331, 583 P.2d 836 (1978).

U nder former A S  11.15.120, i f  an 
accused had a reasonable be lie f that the 
person w ith  whom he had sexual in te r­
course w as 16 ye a rs  of age or older, he 
could not huve been convicted of statutory 
rape. I f , however, he did not have a reason­
able b e lie f that the v ictim  was 18 years of 
age or o lder, he could s l i l l  have been c r im ­
in a lly  liab le  far contribution to the d e lin ­
quency o f a m inor. State  v . G uest, Sup . C t. 
Op. No. 1709 (K ile  No. 35351,583 P.2d 836
(1978).

F u r  a p p ro v e d  in s t ru c t io n  on  co i.oont 
o f fem ale  u n d e r  ag e  o f  co n se n t, sec 'lo se  
v . U nited States, 240 K. 685 <9ln C ir . 
1917).

C . P ro c e d u re .

In d ic tm e n t ch n rg in g  attem p ted  ra p e  
and  c it in g  o n ly  the  ra p e  s ta tu te  he ld  
s u ff ic ie n t . — See S la le  v . Thom as, Sup. 
C t Op. No. 1077 (K ile  No. 2234), 525 P.2d 
1092119741.

C h a rg in g  d e fe n d a n t w ith  the  c r im e  
u f  m u rk ie r co m m itte d  " in  the u ttcm p l 
to p c rp c tru tc  a r a p e "  fa ils  to allege the 
separate crim e o f rape w ilh  sufficient 
c la r ity  to support a conviction. A lto v, 
S la te , S'.'p . C t. Op. No. 1443 (K ile  No. 
2339), 565 P.2d -192 (1977).

S e v e ra n c e  o f  co u n ts  in v o lv in g  v a r ­
io u s  v ic t im s . — W here defendant wos 
prosecuted an m u ltip le  counts o f un law ful 
en try  w ith  in tent to rupe, rape, assau lt, 
and bu rg lary , invo lv ing  various v ictim s, 
the t r ia l court did not e rr  in  denying sever­
ance of the cuunts since evidence 
regarding the a ttack oa each of the alleged 
victim s would huve been udin issib le in the 
tr iu l o f each of the other charges i f  the 
charges had been separately tried . N ix  v. 
S ta te , c l. App. Op. No 157 iK ile  No. 58411. 
653 P.2d 1093(1982).

C h a ra c te r  e v id e n ce . — See Freem an 
v . S la le . Sup . C t. Op. No. 703 (K ile  No. 
1016), -186 I ’ .2d 907 (1971).

Q u e stio n in g  v ic t im 's  c re d ib i lit y . — 
W h ile  a defendant could properly seek to 
question the v iit im 's  c re d ib ility , th ee sta ls
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e x trin sic  evidence mi a cn lh itc r.il m atter. 
Moss v. S ta te , .Sup C'l Op. Nn. 2239 i K ile  
No. I3(i9>. 630 I ’ .Ud 674 1198(11.

C o rro b u ra t ia n  o f  p ro s e c u tr ix 's  te s t i- 
n in n y. —  Nn corroburatian o f the 
prosecutrix ’s  lestim an y is  necessary in 
sta tu to ry  ra j* ' cases. B u rke  v . S ta te , Sup. 
C t. Op No. 2104 I K ile  No. 30601, 624 P.2d 
124011980).

E v id e n c e  o f  p r io r  h is to ry  o f  se x u u l 
a c t iv it y  w ith  v ic t im . —  W hether e v i­
dence in  a  sta tu tory  rape prosecution o f 
p rior h isto ry  o f sexual a c t iv ity  with the 
prosecutrix is  ju st if ie d  a s  background or 
the ongoing nature o f the re lationsh ip  is  
probative, the nexus o f these reasons 
ju st if ie s  an exception to the general ru le  
against a d m iss ib ility  o f p rio r had acts. 
B u rke  v. S ta te , Sup. C t . Op. No. 2194 I K ile  
No. 39691, 624 P.2d 1240 (19801.

E v id e n c e  o f  p r io r  m isc o n d u c t. —  See 
Freem an v. S ta le , Su p . C l.  Op. No. 703 
(K ile  No. 1016), 486 P . i  967 (1971).

E v id e n c o  o f  p r io r  s e x u a l o ffe n se s . —  
See Freem an v. S la te , Su p . C t. Op. Nn. 703 
IK ile  No. 1046), 486 P. 2d 967 (19711.

D e te rm in in g  nge fro m  a p p e a ra n ce s . 
—  See Toores v. S ta le , Su p . C t . Op. No. 
J031 (K ile  No. 19511,521 P.2d 386(1974)

A d m iss io n  o f  d c fc m liin t 's  d r iv e r 's  
l ic e n se  in to  e v id e n c e  to  c s tu b lis h  h is  
uge was harm less beyond u reasonable 
doubt. T o rre s  v. s ta te , Su p . C l .  Op. Nu. 
103! iK i le  No. 1951), 521 P.2d 380 (1974).

P s y c h ia t r ic  te s tim o n y . —  See 
Freem an v. S ta le . Su p . C l.  Op. No. 703 
(K ile  No. 10461, 186 l'.2 d  967 (1971).

P sy ch ia tric  evidence showing thut nn 
in d iv idua l accused o f sexu u lly  deviant 
misconduct is  not a sexuul psychopath 
should properly he regarded lu he char­
acter evidence. Freem an v. S ta te , Sup. C t. 
Op. Nu. 703 (K ile  No. 10461, 486 ' ’ .2d 967 
H 971I.

H e a rsa y  te s tim o n y . —  I t  was not erroi 
lu adm it hearsay testim ony concerning 
com plaints made hy a rape v ic tim  In tier 
mother and u school counselor. Orccnwny 
v. S la te , Su p . C l. Op. No. 2206 (K ile  No 
47511, 626 P.2d 1060119801.

F a ilu re  ut p re lim in a ry  h e n rin g  tu 
s la te  u ll th e fu e ls  attending n c la im ' il 
rape in response lo nn instruction tu pro­
ceed anil te ll what happened is  not a 
ground o f impeachment. T a n ks le y  v. 
United S la te s , 10 A la ska  -M 3, 1 15 K 2d 58 
I9th C ir . 19411

E r r o r  tu i i i l in it  re c o rd in g  u f  so d iu m  
lie n to t lin l in te rv ie w , —  I ii  a piosecution 
for iln tu lo ry  rape and sodomy, i l  was crn  r 
to adm it tie- n cio 'iliog o f i
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p rior consistent statem ent for the lim ited  
purpose o f re h ab ilita tin g  an impeached 
w itness. I.in dsey v . United S ta te s , 16 
A la ska  268, 237 K.2d 893 (9th C ir . 1956).

O r  to  e x c lu d e  p u b lic  fro m  t r ia l .  —  
Th e  t r ia l court i  .’ i c<i in assum ing the 
power o f excluding Ihe politic  from a t r ie i 
on the clinrge o f rape of an adult woman. 
T a n ks le y  v. United S ta te s, 10 A la ska  443, 
145 K.2d 58 (Oth C ir .  1944).

I l  would be denying the defendant h is  
presumption o f innocence and a 
predecision hy the court o f h is  g u ilt to hold 
that a m arried woman m ust be re lieved of 
the em barrassm ent o f a p ilic  t r ia l 
because she is  called upon to te stify  lo  the 
sto ry o f the defendant's crim e and her 
sham e. T a n k s le y  v . United S ta le s  3 
A la ska  443, 145 K.2d 58 (9th C ir

V e rd ic t  su p p o rte d  b y  e v id e n ce . —  
Testim o n y o f com plaining witness o f her 
conduct before and a fter tho alleged rape, 
corroborated und contradicted, and her 
sole evidence o f the rupe itse lf, supports 
the verdict on the inference that the defen­
dant's defense was untrue, and thnt she 
was the unfortunate v ic tim  o f a brutal 
outrage. T a n ks le y  v. United Sta te s, 10 
A la ska  443, 145 K.2d 58 <9tli C ir . 1914).

In s tru c t io n s . —  Th e use o f the 
following instruction in  a statutory rape 
case is  prohibited: "A  charge such as thut 
■nude against the defendant in thiBcuse is  
one which is  e u sily  made and, once made, 
d iffic u lt to defend against, even i f  the per­
son accused is  innocent. Therefore, the law 
requ ires that you exam ine tho testim ony 
u f the fem ale person named in  the indie 
inenl w ilh  cau tio n ." B u rke  v. S la le , Sup. 
C t Op. No. 2194 (K ile  No. 39C9), 624 P.2d 
1240(19801.

Since  specific  intent is  no. an element o f 
the offense o f rupe, g iving nn instruction 
ll ia t  the law assum es t lm l every person 
intends the nu lurn l consequences o f h is 
vo luntary acts was nut e rror. W alker v. 
S la le . Sup. C t . Op. No. 2570 (F ile  No. 
49211, 652 P.2d 88(1982).

In s tru c t io n  s u f f ic ie n t ly  c o v e rin g  
q u e st io n  o f  im p c u c h iiic n t . —  Sec 
T a n ks le y  v. United S ta le s , 10 A la ska  443, 
145 K.2d 58 (9th C ir . 1944).

F o r  a p p ro v e d  in s tru c t io n  on c o n se n t 
o f  fen u le  u n d e r nge o f  co n se n t, see Itosc 
v. United S la te s , 240 K. 685 (Oth C ir . 
1917).

Se n te n c in g . —  T h e  recommended five  
year m axim um , except for cases involving 
p a rtic u la rly  serious offenses, dangerous 
offenders and professional c r im in a ls , of 
Doiihm  v. S la te , Sup C| (Ip  No III!)'.!

S U.41.420 C r im in a l  L aw S 11.41,420

not applicable to the crim e o f rape o f a 
person under 16 ye ars hy a person 19 years 
or o lder, made punishable by fo im e r A S  
11.15.130(a) by "a n y  term  o f ye a rs .” 
Edenshuw v. S ta te , C t . App. Op. No. 005 
(F ile  No. 5239), 631 P.2d 506 (1981).

W h at m u st be .re fle cte d  In  sen te n ce  
fo r  fo rc ib le  ra p e . —  Although the perpe­
trator o f such a crim e ns forcible rape may 
not be beyond re h a b ilita tio n , the crim e 
it se ff  deserves com m unity condemnation; 
in addition to serv in g  re h a b ilita tive  
purposes the sentence m ust re flect such 
condemnation as w ell as act as a  deterrent 
lo  the offender and to others. Newsom v. 
S la te , Su p . C t. Op. No. 1136 (F ile  No. 
2189), 531 P.2d 904 (1975).

Se n te n ce  fo r  ra p e  u p h e ld . —  See 
Garden v. S ta te , Sup. C t . Op. No. 831 (F ile  
No. 1535), 501 P.2d 772 (1972); T o rre s  v. 
S ta te , Su p . C t . Op. No. 1031 (K ile  Nc 
1951), 521 P.2d 386 (1974); Newsom v. 
S ta te . Su p . C t . Op. No. 1136 (F ile  No. 
2189), 533 P.2d 904 (1975); A m es v . S to le , 
Su p . C t . Op. No. 1137 (F ite  No. 2145), 533 
P.2d 246, modified on rehearing , 53’  P.2d 
1116 (1975); Colem an v . S la te , P .p .  C t. 
Op. No. 1288 (K ile  No. 2331), 55?. P.2d 40 
(1176); N ukopiguk v. S la te , Su p . C t . Op. 
No. 1410 (K ile  No. 2915), 562 l ’ .2d 697
(1977), u ffd  on rehearing, 576 P.2d 982 
(19781; Bordewick v . S ta te , Su p . C t . Op. 
No. 1500 (F ile  No. 3341), 569 P.2d 184
(1977); M o rre ll v. S la le ,  Su p . C t . Op. No. 
1577 (K ile  No. ?  !90). 57r- P.2d 1200 (1978); 
A lexander v. S t  e, Sup. C t . Op. No. 1622 
(K ile  No. 3505), b .'?  P .2d 591 (19781; S t , ' 
v. W a ss ilie , Sup. C l .  Op. No. 1630 (K ilo  No. 
3691), 578 l ’.2d 971 (19781; Moore v. S tu tc . 
Su p . C t . Op. No. 1880 (K ile  No. 4032), 597 
P.2d 975 (19/9); W agner v . S ta te , Su p . C t. 
Op. No. 1897 (K ile  No. 4381), 598 P.2d 936
(1979); W ik st i om v. S ta le , Su p . C t . Op. No. 
1987 (K ile  No 4535), 603 P.2d 908(19791 
T a te  v. S ta te  Su p . C l .  Op. No. 2020 (K ile  
No. 45501, 6C6 P.2d 1 (1980); M a llo tt v. 
S ta le , Su p . C t . Op. No. 2027 (K ile  No. 
3364), 608 P.2d 737 (1980); A lexander v.

S ta te , Sup. C t . Op. No. 2077 (K ile  No. 
3522). 611 P .2d 469 11980); Cochrane v. 
S ta te , Su p . C t . Op. No. 2086 iK ile  No. 
4531),6 t t  P .2d61 (1 9 80 );H e lm e rv .S to te , 
Su p . C l.  Op. No. 2181 (K ile  No. 4383), G16 
P.2d 884 (1980); T u c k fie ld  v. S ta le , Sup. 
C t . Op. No. 2266 (K ile  No. 4569), 621 l ‘ .2d 
1350 (1981); Edonshaw v. S to le , C l.  App. 
Op. No. 005 IK ile  No. 5239), 631 P.2d 506
(1981); K o m pko ff v . S la te , C t . App. Op. No. 
015 IK ile  No. 53241,626 P.2d 1091 (1981); 
W illia m s v . S ta te , C l .  App. Op. No. 139 
(F ile  No. 5676), 652 P.2d 478 11982).

S e n te n ce  fo r  ra p e  h e ld  e x c e s s iv e . —  
Sec A h v ik  v. S la te , Sup. C t . Op. No. 2123 
(F i l l  No. 4556), 613 P.2d 1252 11980); 
H in tz  v . S ta le , Su p . C l.  Op. No. 2334 (K ile  
No. 3541), 627 P.2d '207 (1981); Q ualle  v. 
S la te ,C t . App. Op. No. 138(K ile  No. 5666),
652 P.2d 481 (19821.

Sentences o f 15 years for rape o f one 
v ic tim ; 10 ye ars concurrent with the 
15-year term  for burg lurizing her re s i­
dence; 10 ye ars for b u rg larizing  another 
v ic tim 's  residence; s ix  months concurrent 
w ith the 10-year bu rg lary term  for assa u lt 
on the second v ic tim ; 15 ye ars for rape of a 
th ird  v ic tim ; und 10 ye ars concurrent w ilh  
the 15-yeor sentence for bu rg larizing  the 
th ird  v ic tim 's  residence, for a total o f 40 
y e a rs  incarceration, was error. N ix  v. 
S ta te , C l.  App. Op. No. 157 ( F i l  :N o . 5481),
653 P .2d 1093 (1982).

S e n te n ce  fo r  rn p e  too le n ie n t. —  See 
Stu te  v. Iatncaster, Sup. C t. Op. No. 1247 
(K ile  No. 2571), 550 I ’ .2d 1257 (1976); 
S ta te  v . W a ssilie , Sup. C t . Op. Nn. 1630 
(K ile  No. 36911,578 P.2d 971 (1978); S tu tc  
v . Jensen, C t . App. Op. No. 126 (F ile  No. 
5879), 650 P.2d 422 (19821.

Se n te n ce  fo r  a tte m p ted  ra p e  u p h e ld . 
—  See Shelton v. S tu te , Su p . C l .  Op. No. 
2074 (F ile  N 39081, 611 P.2d 24 (1980) 
(decided tin Jer form er A S  11.15.130).

Se n ten ce  fo r  a ssn u lt  w ith  in le n t  to 
ra p e  u p h e ld - —  le e  Fom in v. S ta te , Sup. 
C t. Op. No. 22x4 (F ile  No. 5J13), 619 P.2d 
718 (1980).

S e c . 11.41.420. S e x u a l  a s s a u l t  in  th e  s e c o n d  d e g r e e ,  (a) An 
o ffen d er c o m m its  th e  c rim e  o f  se x u a l a s s a u l t  in th e  "econd d eg ree  i f  th e  
o ffen d er e n g a g e s  in  

(1 / se x u a l c o n ta c t w ith  a n o th e r  p e rso n  w ith o u t co n sen t o f t h a t  p e r ­
son; o r

(2) se x u a l p e n e tra t io n  w ith  a  p e rso n  w ho th e  o ffen d er know s 
(A) is su ffe r in g  from  a  m e n ta l  d iso rd e r o r  d e fec t w h ich  re n d e rs  th e  

p e rso n  in cap ab le  o f  a p p ra is in g  th e  n a tu r e  o f  th e  conduct u n d e r  c irc u m ­
s ta n c e s  in w h ich  a p e rso n  w h o  is cap ab le  o f a p p ra is in tr  I b e  n id  tiro o f Ih e
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rill is incapacita ted .
lb) Sexual a s sa u lt  in  th e  second d e g ree  is a  c la ss  B felony. (8 3 ch  

166 SLA 1978; am  § 1 ch 78 SLA 1983)

Effect of amendments. —  The 1983 
amendment rewrote subsection lu).

N O T E S  T O  D E C IS IO N S

For cases construing former crime of 

rape, see notes to A S  11.4 I d 10.

Attempted sexual assault in the first 
degree and sexual assuult in tho sec­

ond degree are closely related, since 

sexual penetration involves sexual contact 
nnd both ofTenses proceed on a theory uf 

coerced assent. Nicholson v. Slate, Ct. 

App. Op. No. 193 (File No. 6192), 656 P.2d 

1209 (1982).

Constitutionality of conviction 
where originni charge w u s  under A S

11.41.410. —  Where defendant was 
charged with attempted sexuul assault in 

the first degree, he wus thereby assumed 

to have notice that he might be convicted 

of second-degree sexuul assault because of 
the similarities in the elements of the two 
olTcnses, and his conviction for the latter 

offense did not violate due process. 

Nicholson v. State, Ct. App. Op. No. 193 
(File No. 61921, 656 P.2d 1209 (19821.

Evidence. —  Where victim woke up in 

the early morning hours to find defendant

in her bed and fondling her breast, and 

where she testified thut she was 

temporarily in shock and afruid he would 
hurt her, a jur; could find thal victim's 

momentary acquiescence in defendant's 
fondling her breast constituted sec­

ond-degree sexual assault. Nicholson v. 

Stute, Ct. App. Op. No. 193 (File No. 6192), 
656 P.2d 1209(1982).

Instructions. —  The trial judge die ot 

err in refusing to instruct on the lesser 
included olTensc of attempted sexual 

contact in the second degree. Johnson v. 
Slate, Ct. App. Op. No. 267 (File No. 6662), 

665 P.2d 566 (1983).

Sentence upheld. —  Sentence of eight 
years with three years suspended for 

sexual nssuult in the second degree was 

not clearly mistaken. Howurd v. State, Ct. 
App. Op. No. 260 (File Nos. 6027, 6123), 

66-1 P.2d 603 (1983).

Cited in Stores v. State, Sup. Ct. Op. No. 
2252 (File No. 3595), 625 P.2d 820 (1980).

Sec. 11.41.430. {Repealed, § 10 ch 78 S LA  1983. F o r c u rre n t law , 
see A S  11.41.420(a)(2).]

S e e . 11 .41.434. S e x u a l  a b u s e  o f  a  m in o r  in  t h e  f i r s t  d e g r e e ,  (a)
A n o ffen d er co m m its  th e  c rim e  o f  se x u a l ab u se  o f a  m in o r in  th e  f irs t  
d eg ree  if

(1) b e in g  16 y e a rs  o f a g e  or o ld er, th e  o ffender e n g ag e s  in  sex u a l 
p e n e tra t io n  w ith  a  p e rso n  w ho is u n d e r  13 y e a rs  o f uge  o r a id s , in d u ces, 
c au ses , o r  e n co u ra g es  a  p e rso n  w ho is  u n d e r  13 y e a rs  o f ag e  to  en g ag e  
in se x u a l p e n e tra t io n  w ith  a n o th e r  p e rso n ; o r

(2) b e in g  18 y e a rs  o f a g e  o r o ld er, th e  o ffen d er e n g ag es  in  sexuu l 
p e n e tra tio n  w ith  a  p e rso n  w ho is u n d e r  18 y e a rs  o f  age  a n d  w ho

(A) is e n tru s te d  to th e  o ffen d er 's  c a re  by a u th o r i ty  o f law ; o r
(B) is th e  o ffen d er 's  son o r  d a u g h te r ,  in c lu d in g  a n  i lle g itim a te  or 

ad o p ted  ch ild , o r a  s tep ch ild .
tb) S e x u a l a b u se  o f a m in o r in  th e  f irs t  d eg ree  is a n  u n c lass ified  

felony u n d  is p u n ish a b le  a s  p rov ided  in A S 12.55. (§ 2 ch 78 SL A  1983)

II
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N O T E S  T O  D E C IS IO N S

Editor's notes. —  The cases cited in the 

note bcluw were decided under furincr A S  

11.15.134 and former A S  11.41.410(a)(4).

For cases construing former rape 
statute, see A S  11.41.410, Notes to Deci­
sions, analysis line II.

Stale's authority to control sexual 

conduct of children. —  Although juve­
niles may have certain rights to sexual 

privacy, the state m a y  nevertheless exer­

cise control over the sexual conduct of chil­

dren beyond the scope of its authority to 
control adults. Anderson v. State, Sup. Ct. 

Op. No. 1407 (File No. 2.641), 662 P.2d 351
(1977).

Where juveniles have certain rights to 

privacy and to express their own 
autonomy, the 6tolc’s interest in the 

well-being of its children m a y  justify leg­

islation that could not properly be applied 

to adults. Anderson v. State, Sup. Ct. Op. 
No. 1407 (File No. 2641), 562 P.2d 351
(1977).

A s  to consUtutionality of former stat­

ute making lewd und lascivious acts 

toward children a crime, see Anderson v. 
State, Sup. Ct. Op. No. 1407 (File No. 
2641), 562 P.2d 351 (1977).

Physical conduct punished under 

former statute. —  See Anderson v. Slate, 
Sup. Ct. Op. No. 1407 (File No. 26-11), 562 

P.2d 351 (1977); SmilofT v. State, Sup. Ct. 

Op. No. 1637 (File No. 3006), 579 P.2d 28
(1978).

F o rm e r  se c t io n  p ro h ib ite d  fe lla t io . —
See Anderson v. State, Sup. Ct. Op. No. 
1407 (File No. 2641), 562 P.2d 351 (1977).

Consent is not at Issue. —  The slnto 
m a y  forbid an adult to have fellatio wilh a 

child under the statutorily prescribed age 
regardless of whether the child consents to 
the act. Anderson v. State, Sup. Ct. Op. No. 

1-107 (File No. 2641), 562 P.2d 351 (1977).

Miflgufing Factors. —  In proseculion 

for first-degree sexual assault, defendant's 
familiarity wilh his victim (his 12-yenrold 

daughter) was not a mitigating fnclur. 

Hodges v. Slale, Ct. App. No. 233 (File No. 
7330), 660 P.2d 1203 (1983).

Sentence under former A S  11.15.134 
upheld. —  See Noble v. Slate, Sup. Ct. Op. 

No. 1286 (File No. 2168), 552 P.2d 142 

(1976i; Huchanan v. Stale, Sup. Cl. Op.

No. 1316 (File No. 2553), 554 P.'2d 1153 

(1976); Morgan v. State, Sup. Ct. Op. No. 

1908 (File No. 4187), 598 P.2d 952 (19791; 

Baker v. State, Sup. Ct. Op. No. 1968 (File 

No. 4631), 602 P.2d 797 (1979); Alvarado 
v. State, Sup. Ct. Op. No. 2323 (File No. 

5133), 626 P.2d 582 (1981).

Sentence for assault upheld. —  In 

prosecution of defendant with no prior 

criminal record on two counts of 

first-degree sexunl assault of his 12-year 
old daughter, sentence of two consecutive 

eight-year terms wilh five years sus­
pended was not excessive. Hodges v. State, 

Ct. App. Op. No. 233 (File No. 7330), 660 
P.2d 1203 (1983).

In light of the substantial duration of 
defendant's sexual abuse of his 

stepdaughter (three years), his failure to 

learn from the earlier discovery of his prior 
ofTenses, his disregard of a court order that 

he avoid -xmtact with the victim, and his 

total failure to take any meaningful step 
toward rehabilitation', 10-year sentence 

with four years suspended was not exces­

sive for conviction of first-degree sexual 
assuult. Lnngton i. Slate, Ct. App. Cp. No. 
236 (File N  7188, 62-17, 7114), 662 P.'2d 
954 (1983).

Sentence under A S  ll.lo.134 held 

excessive. —  See Quulle v. Stute, Cl. App. 
Op. No. 138 (File No. 5666), 652 P.2d 481 
(1982).

S e n te n ce  fo r  n s s r - l t  he ld  e xce ss iv e .
—  Sentence of 20 years imprisonment for 

first-degree scxuul ussault of two-year old 
child was excessive and case was 

remanded fi>r resentencing not to exceed 
120 years. Lnngton v. Stale, Ct. App. Op. 

No. 236 (File Nos. 7188, 62-17, 7114), 662 
P.2d 954 (1983).

Se n te n ce  fo r  a s s a u lt  h e ld  too le n ie n t.
—  Suspended five-year sentence for 

first-degree sexual assault of defendant's 

four-year old son was disapproved as too 
lenient, with n 90-day to throe-ye* sen­

tence suggested. Lnngton v. Slate, Ct. 
App. Op. No. 236 (File Nos. 7188, 6247, 
7114), 662 P.2d 954 (19831.

Applied in Seymore v. Stale, Ct. App. 
Op. No. 196 (File No. 69951, 655 F.2d 786
(1982).

S e c . 11.41.436. S e x u u l  a b u s e  o f  a  m in o r  in  th e  s e c o n d  d e g re e ,  
(n) An o ffen d er c o m m its  th e  c rim e  o f se x u a l a b u se  o f a  m in o r in  th e  
second d eg ree  if

15



i  11.41.>138 A l a s k a  S i•ath th s S 11.41.440
(11 be ing  l(i y e a r s  o f a g e  o r o ld er, th e  o l lrn d e r  e n g ag e s  in  sexual 

p e n e tra tio n  w ilh  n p e rso n  w ho is 1 3 ,1 4 , o r  If) y e a r s  o f ag e  a n d  a t  lea s t 
th re e  y e a rs  y o u n g e r  t h a n  th e  o ffen d er, o r  a id s , in d u ces, cau ses or 
en co u rag es u p e rso n  w h o  is  13, 14, o r  15 y e a rs  o f a g e  an d  a t  le a s t  th ree  
y e a rs  y o u n g e r t h a n  th o  o ffen d e r to  en g ag e  in  se x u a l p e n e tra tio n  w ith  
a n o th e r  person ;

(2) b e in g  16 y e a r s  o f  a g e  o r o ld er, th e  o ffen d er e n g ag e s  in sexual 
c o n tac t w ith  a  p e rso n  w h o  is  u n d e r  13 y e a r s  o f  ag e  o r  a id s , induces, 
cau ses, o r e n c o u ra g e s  a  p e rso n  u n d e r  13 y e a rs  o f ag e  to  en g ag e  in  
sex u a l co n tac t w i th  a n o th e r  person ;

(3) b e in g  18 y e a r s  o f  a g e  o r o ld er, th e  o ffen d er e n g ag e s  in  sex u a l 
c o n tac t w ith  a  p e rso n  w h o  is u n d e r  18 y e a rs  o f  ag e  a n d  who

(A) is e n tru s te d  to  th e  o ffen d er’s c a re  by  a u th o r i ty  o f  law ; o r
(B) is th e  o ffen d e r’s  so n  o r d a u g h te r , in c lu d in g  a n  i lle g itim a te  o r 

adop ted  ch ild , o r  a  s te p c h ild ; o r
(4) b e in g  16 y e a r s  o f  a g e  o r o ld er, th e  o ffen d er a id s , indu ces, causes, 

o r  en co u rag es a  p e rso n  w ho is  u n d e r  16 y e a rs  o f  ag e  to en g ag e  in  
conduct d e sc rib ed  in  A S 11.41.455(a)(2) —  (6).

(b) S exual a b u se  o f  a  m in o r  in  th e  second  d e g ree  is a  c la ss  B felony. 
<§ 2 ch 78 SLA 1983)

N O T E S  T O  D E C IS IO N S

P r io r  la w . —  Kor cases decided under 
prior luw, see notes lo  A S  11.41.434, Notes 
to Decisions.

S e c . 11.41 .438. S e x u a l  a b u s e  o f  a  m in o r  in  th e  t h i r d  d e g r e e ,  (a) 
A n o ffender c o m m its  th e  c rim e  o f se x u a l a b u se  o f a  m in o r in  th e  th ird  
d eg ree  if, b e in g  16 y e a r s  o f  ag e  o r  o ld er, th e  o ffen d e r e n g ag e s  in  sexual 
c o n tac t w ith  a  p e rso n  w h o  is  1 3 ,1 4 , o r  15 y e a r s  o f ag e  a n d  a t  le a s t  th re e  
y e a rs  y o u n g e r th a n  th e  o ffender.

(b) S exual a b u se  o f  a  m in o r  in  th e  th ird  d e g ree  is  a  c la ss  C felony. 
(§ 2 ch 78 SLA  1983)

N O  T E S  T O  D E C IS IO N S

P r io r  lu w . — Fo r coses decided under 
priur luw, sec notes to A S  11.‘11.4IM, Notes 
to Decisions.

S ec . 11.41.440. S e x u a l  a b u s e  o f  a  m in o r  in  th e  f o u r th  d e g re e ,
(a) A.i o ffender c o m m its  th e  c rim e  o f se x u a l a b u se  o f a  m in o r  in  th e  
fo u rih  d eg ree  if, b e in g  u n d e r  16 y e a r s  o f a g e , th e  o ffen d er en g ag es in 
sex u a l p e n e tra t io n  o r  s e x u a l c o n ta c t w ith  a  pe rso n  w ho is u n d e r  13 
y e a rs  o f age  a n d  a t  le a s t  th re e  y e a rs  y o u n g e r  th a n  th e  offender.

S 11.41.445 (Ju iM iN A i. L a w ii 11.4 M o l l

(b) S e x u a l a b u se  o f a  m in o r in  th e  fo u rth  d e g ree  is a  c la s s  A m isd e ­
m ean o r. (§ 3 ch 166 SLA  1978; um  § 9 ch  102 SL A  1980; am  ii 3 ch  78 
SLA 1983)

E f fe c t  o f  am en d m en ts . — Th e  1980 
amendm ent rewrote subsection (a).

Tb e  1983 amendment rewrote th is  sec­
tion.

L e g is la t iv e  h is to ry  re p o rts . — F o r  a

report on C hapter 102, S L A  1980 (H C S  
C SS U  5111, see 1980 Senate Jou rn a l 
Supplem ent, No. 44, M ay 2 9 ,1980 , or 1980 
House Ju u rn a l Supplem ent, No. 79, May 
28, 1980.

N O T E S  T O  D E C IS IO N S

P r io r  la w . —  Fo r cases decided under 
prior law , see notes to A S  11.41.431, Notes 
to Decisions.

A p p lie d  in  Goulden v . S la le , C t . App. 
Op. No. 201 (F ile  No. 6465), 656 P .2d 1218
(1983).

C ite d  in  Stores v . S la te , Sup . C l .  Op. No 
2252 (F ile  No. 3595), 625 P.2d 820 (19801; 
Hodges v . S ta te , C t. App. Op. No. 233 (F ile  
No. 7330), 660 P .2d 1203 (1983).

C o lla te ra l r c fc rc n c e r . —  C iv il l ia b ility  ity  for rape of m inor ch ild , 19 A I.R 2 d  460.
Tor carnal knowledge w ilh  actual consent A ssa u lt  w ith  intent to commit
of g ir l under age of consent, 45 A L R  780 ; u n natu ra l sex act upon m inor as affected
79 A L R  1229. by lu t lc r 's  consent, 65 A L R 2 d  748.

A ssau lt w ith  in tent lo rav ish  or rape A p p licab ility  o f rupe statute covering
consenting fem ale under uge of consent, 81 ch ild ren  of a specified age, w ith  respect to
A L R  599. a ch ild  who has passed the ann ive rsa ry

Parent or person in  loco parentis, linb il-  date of such uge, 73 A L K 2 d  874.

S e c , 11.41.445. G e n e r a l  p r o v i s io n s ,  (a) In  a  p ro secu tio n  u n d e r  A £ 
11 .41.410 —  11.41.440 i t  is  a n  a f f irm a tiv e  d e fen se  th a l ,  a t  th e  tim e  of 
th e  a lleg ed  offense, th e  v ic tim  w as th e  leg a l sp o u se  o f th e  d e fe n d a n t 
u n les s

(1) th e  sp o u ses w ere  liv in g  a p a r t ;  o r
(2) th e  d e fe n d a n t cau sed  p h y sic a l in ju ry  to  th e  v ic tim .
(b) In  a  p ro secu tio n  u n d e r  A S 11 .41 .410  — 11 .41 .440 , w h e n ev e r  a  

p rov ision  o f law  d e fin in g  a n  offense  d e p e n d s  u p o n  a  v ic tim ’s  b e in g  
u n d e r  a  c e r ta in  age, i t  is  a n  a f f irm a tiv e  d e fen se  th a t ,  a t  th e  tim e  o f  th e  
a lleg ed  o ffense, th e  d e fe n d a n t re a so n a b ly  b e liev ed  th e  v ic tim  to  i'e  t h a t  
age  o r  o ld er, u n le ss  th e  v ic tim  w as u n d e r  13 y e a r s  o f ag e  a t  th e  tim e  
of th e  a lleg ed  offense. (§ 3 ch  166 SL A  1978)

S e c . 11 .41 .450. I n c e s t ,  (a) A p e rso n  c o m m its  th e  c rim e  o f in ce s t if, 
b e in g  18 y e a rs  o f ag e  o r o ld e r, t h a t  p e rso n  e n g ag e s  in  sex u a l 
p e n e tra tio n  w ith  a n o th e r  w ho  is  re la i ed, e i th e r  le g itim a te ly  or 
ille g itim a te ly , a s

(1) a n  a n c e s to r  o r d e sc e n d a n t o f  th e  w ho le  o r  h a lf  blood;
(2) a  b ro th e r  o r s is te r  o f  th e  w hole  o r  h a lf  blood; o r
(3) on  u n c le , n u n t, n ep h ew , o r n iece  by blood.
(b) In ces t is a  c lass  C fe lony. (§ 3 ch 166 SL A  1978)



NOTKS TO DECISIONS

D c u lli o f  d e fe n d a n t a b u lrd  p ro se cu -  4 £ !  I ’ .2d 282 (1967), decided under former 
(io n  u n d e r  fo rm e r sectio n , H a rtw e ll v . A S  11.-1(1.110.
S la te , Sup . C t. Op No 291 (K ile  No 701),

C o llu te ru l re fe re n ce s . — A id ing  und 
abetting offense of incest by one not 
related lo party . 6 A l .lt  784; 74 A I .R  1110; 
101 A l .lt  1322.

Relationsh ip  created by adoption as 
w ith in  statute regarding incest. 151 A L R  
1146.

Consent us elem ent of incest. 36 A L R 2 d  
1299.

Sexua l intercourse between persons 
related by h a lf  blood, 72 A LK 2 d  706.

Prosecutrix  as accomplice or v ic tim . 74 
A l.R 2 d  705.

Rape, incest as included w ith in  ch a in s  
of. 76 A I.R 2 d  484.

S e c . 11.41.455. U n la w fu l  e x p lo i t a t i o n  o f  u  m in o r ,  (a) A person  
co m m its  th e  c rim e  of u n lu w fu l e x p lo ita tio n  o f a  m in o r if, in th e  s ta te  
a n d  w ith  th e  in te n t  o f  p ro d u c in g  a  liv e  p e rfo rm an ce , film , p h o to g rap h , 
n e g it iv e ,  s lid e , book, n e w sp a p e r, m ag az in e , o r o th e r  p r in te d  m a te r ia l  
t h a t  v isu a lly  d ep ic ts th e  c o n d u c t lis te d  in  (1) —  (6) o f  th is  su b sec tio n , 
•h e  pe rso n  kn o w in g ly  in d u ces  o r  em p lo y s a ch ild  u n d e r  18 y e a rs  o f age  
to en g ag e  in , o r  p h o to g rap h s , f ilm s, o r  te le v ise s  a  ch ild  u n d e r  18 y e a rs  
o f ag e  en g ag ed  in , th e  fo llow ing  a c tu a l  o r  s im u la te d  conduct;

(1) se x u a l p e n e tra tio n ;
(2) th e  lew d tou ch in g  o f a n o th e r  p e rso n 's  g e n ita ls , a n u s , o r  b re a s t;
(3) th e  lew d to u ch in g  by a n o th e r  p e rso n  o f th e  c h ild ’s  g e n ita ls , an u s , 

o r  b re a s t;
(4) m a s tu rb a tio n ;
(5) b e s tia lity ;  or
(6) th e  lew d ex h ib itio n  o f  th e  c h ild 's  g e n ita ls .
(b) A p a re n t ,  legal g u a rd ia n , o r p e rso n  h a v in g  cu sto d y  o r co n tro l o f 

a  ch ild  u n d e r  18 y e a rs  o f  a g e  co m m its  th e  c rim e  o f u n law fu l 
ex p lo itu tio n  o f a  m in o r if, in  th e  s ta te ,  th e  p e rso n  p e rm its  th e  ch ild  to 
en g ag e  in co n d u ct described  in  (a) o f  th is  sec tio n  k n o w in g  th a t  th e  
co n d u ct is  in te n d e d  to be u se d  in  p ro d u c in g  a  liv e  p e rfo rm an ce , film , 
p h o to g rap h , n eg a tiv e , s lid e , book, n e w sp a p er, m ag az in e , o r o th e r  
p rin te d  m a te r ia l  th a t  v isu a lly  d e p ic ts  th e  conduct.

(c) U n law fu l ex p lo itu tio n  o f  a  m in o r  is  a  c la ss  B felony. (8 3 ch  166 
SLA 1978; um  § 1 ch 57 SL A  1983)

C ro ss  re fe re n ce s . — For crim e o f ciis- 
(riliiit inn  of c li ili l (Mimogriipliv, see A S  
11.01.125.

K ffe c t o f nm cm lntentN . — Th e  IJIK.'I 
omul id i »u n l, in  subsection (u l, substitu ted 
"n u g iiz in r , or o ilie r  printed iiiuterisd that 
v isua lly  depicts the conduct listed in  i P  -  
(til o f tins hubsccloMi, the person”  for or

magazine that depicts such conduct, the 
person," substituted ” 18 years" for "16 
ye a rs” in  two p lares, and added "the 
following actual or sim ulated conduct” to 
the end, a ll in  (be introductory paragraph, 
substituted "lew d" for "obscene”  in  pura* 
g ivohs (21, (8) and (6 ); and deleted 
"fem ale" preceding "breast”  in  paragraph

A H

4 (3). Th e  om.-ndment also  redesignated 
form er subsection tb) as subsection (c) and 
added present subsection (b).

I t

N O T E S  T O  D E C IS IO N S

A p p lie d  in  Q ua lle  v . S la te , C l . App. Op.
No. 138 (F ile  No. 5666), 652 P .2d  481
(1982).

S e c . 11 .41.460. I n d e c e n t  e x p o s u r e ,  (a) A n o ffen d e r co m m its  th e  
c rim e  o f  in d e c e n t e x p o su re  i f  th e  o ffender in te n t io n a lly  exposes th e  
o ffen d e r’s  g e n ita ls  to  a n o th e r  person  w ith  re ck le ss  d is re g a rd  fo r th e  
offensive, in s u ltin g ,  o r  f r ig h te n in g  effect th e  a c t m a y  h a v e  on  th a t  
pe rso n .

(b) in d e c e n t  ex p o su re  before  a  pe rso n  u n d e r  16 y e a r s  o f ag e  is  a  c lass  
A m isd em e an o r. In d e c e n t ex p o su re  before a  p e rso n  16 y e a rs  o f  ag e  or 
o ld e r  is a  c la s s  B m isd em e an o r. (§ 4 ch 78  SLA  1983)

S e c . 11 .41 .470. D e f in i t io n s .  F o r p u rp o ses  o f A S  11.41.410 —  
11.41.470, u n le s s  th e  c o n te x t re q u ire s  o th e rw ise ,

(1) " in c a p a c ita te d ” m e a n s  te m p o ra r ily  in ca p ab le  o f  a p p ra is in g  th e  
n a tu r e  o f o n e ’s ow n co n d u ct n n d  p h y sica lly  u n a b le  to  ex p ress  
u n w illin g n e ss  to  ac t;

(2) " v ic tim ” m e a n s  th e  pe rso n  a lleg ed  to  h a v e  b een  su b jec ted  to  
se x u a l a s s a u l t  in  a n y  d e g ree  o r  sex u a l ab u se  o f  a  m in o r  in  a n y  degree ;

(3) " w ith o u t c o n se n t” m e a n s  th a t  a  person
(A) w ith  o r  w ith o u t  re s is tin g , is coerced by th e  u se  o f force a g a in s t 

a  p e r  o r  p ro p e rty , o r by th e  ex p ress  o r im p lied  th r e a t  o f d e a th , 
im m in e n t  p h y sica l in ju ry , o r  k id n ap p in g  to be in flic ted  on an y o n e; or

(B) is  in c a p a c ita te d  a s  a  r e s u l t  o fa n  a c t o f th e  d e fe n d a n t. (§ 3 c h l 6 6  
SL A  1978; a m  § 5 ch  78 SL A  1983)

C ro s s  re fe re n c e s . — F o r  defin ition of substituted “ one’s own conduct and" for
term s used in  th is  tit le , see A S  11.81.900. "h is  conduct und is" in  parugrapli (1) ond

E f fe c t  o f a m e n d m e n ts . — T h e  1983 deleted "im m inent" preceding "death" nnd
amendm ent deleted "thut a person is ”  preceding "k idnapp ing" in  r iru g ra p h
preceding "lem pon .r*ly  incapable" and (31(A).

N O T E S  T O  D E C IS IO N S

A p p lie d  in  Nicholson v . S ta le , C t . App. Q uoted in  Woods v . S ln tc , Sup . C t . Op
Op. No. 193 (F ile  No. 61921, 65(il>.2d 1209 No. 2698 (F i le  No. G1H0I, I*.2d
(19821; Ju n cb y  v . S tn tc , C l .  App. Op. No. (19831.
259 (F ile  No. 5606), 665 P.2d 30 (1983); C ile d  in  H artle y  v . S to le , C t. App. Op
Reynolds v. S ta te , C t . App. Op. No. 262 No. 151 (F ile  No. 57371, 653 P .2d 1052
(F ile  No. 6890), l ’ .2d (19831. 11982).
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C h a p te r  50. S ynd icalism .
/ Repealed, $ .11, ch. 160, S LA  1978. F o r L u w  on te rro r is tic  

th re a te n in g , see A S  11.56.810.]

S 11.51.100 A l a s k a  S rA T U T K s  S 11.51.120

C h a p te r  51. O ffenses A g a in s t th e  Fam ily .
S e ctio n

100. Endangering the w elfare of a inor 

120. C r im in a l nonsupport 
125. F a ilu re  to perm it v is ita tion  w ith a 

m inor

S ec tio n
130. C ontributing  lo  the delinquency o f a 

m inor
140. U n law fu l m arrying

C o lla te ra l re fe re n c e s . — 10 Am . J u r . 10 C .J .S . ,  D igam y, 1 1 et seq .; 43 C J .S . ,
2d, B ig am y, § 1 e l seq.; 42 A m . J u r .  2d, In fants, §5 10, 24, 98; 67 C*1.S ., Parent
In fan ts, H  16. 17. 55, 65-74; 47 Am . J u r . and C h ild . 19 41, 165-178.
2d, Ju v e n ile  C ourts, E tc ., 99 63-70; 59 Am .
J u r . 2d, Parent and C h ild , 99 45, 50-87.

I * ' 1'
* } &  --------------

, A <  V j j B e e . , l L 51 .1QQ. K nrffliufi>rtrvir t h «  w a l f t m  ^ j a i n a i # a )  A p e r-
son co m m its  th e  c rim e  o f e n d a n g e r in g  th e  w e lfare  o f a  m in o r if, b e in g  
a  p a re n t , g u a rd ia n , o r o th e r  p e rso n  leg a lly  ch arg ed  w ith  th e  c a re  o f a  
ch ild  u n d e r  10 y e a rs  o f ag e , th e  p e rso n  in te n tio n a lly  d e se r ts  th e  ch ild  
in  a n y  p lace  u n d e r  c irc u m s tan c es  c re a tin g  u s u b s ta n tia l  r isk  o f  p h y s i­
cal in ju ry  to  th e  ch ild .

lb) E n d a n g e r in g  th e  w e lfa re  o f a  m in o r is  a  c lass  C fe lony. (t, 5 ch  
166 SLA  1978)

C o lla te ra l re fe re n c e s . — L ia b ility  of caused hy parent's negligence — ni ■Hern 
parent for in ju ry  lo une.nunciputcd ch ild  cases, 6  A L R 4 lh  1066.

S e c . 11.51.120. C r im in a l  n o n s u p p o r t .  (a) A p erso n  com m its th e  
c rim e  o f  c r im in a l n o n su p p o rt if, b e in g  a  p e rso n  leg a lly  c h a rg e d  w ith  th e  
su p p o rt o f  a  ch ild  u n d e r  18 y e a rs  o f  ag e, th e  pe rso n  ia ils  w ith o u t law ful 
excuse  to  p rov ide su p p o rt for th e  ch ild .

(b) A s used  in  th is  sec tio n  "su p p o rt” in c lu d es n ece ssa ry  food, ca re , 
c lo th in g , sh e l te r ,  m edical a tte n tio n , a n d  ed u ca tio n . T h e re  is  no fa ilu re  
to p rov ide  m edical a tte n tio n  to a  c h ild  i f  th e  ch iid  is p rov ided  t r e a tm e n t  
so le ly  by s p ir i tu a l  m ea n s  th ro u g h  p ra y e r  in acco rdance  w ith  th e  te n e ts  
an d  p ra c tic e s  o f a  recognized  c h u rch  o r re lig io u s  d e n o m in a tio n  by u n  
acc red ited  p ra c t it io n e r  o f th e  c h u rch  o r d e n o m in a tio n .

i d  C rim in a l n o n su p p o rt is a  c la s s  A m isd em e an o r. (§ 5 ch  ’ 36 SL A  
1978)

9 l l .O l .1 2 U ( J it i .M iN A i. L a w s u . a l . u u

N O T E S  T O  D E C IS IO N S

E d it o r ’s notes- — T h e  cases cited in  the 
notes below were decided under form er A S  
11.35.010, 11.35.090 and U .3 5 .1 0 0 .

A  fa th e r  h a s  a  p r im a ry  and  
co n tin u in g  o b lig a t io n  to  s u p p o rt  h is  
c h ild re n . Johansen v. S ta te , Sup . C t . Op. 
No. 746 (F ile  No. 1309), 491 P .2d  759 
(1971).

A n d  the  in a b il it y  o f  a fu th c r  to 
eng ag e in  h is  ch o se n  tra d e  m a y  not 
e x cu se  h im  fro m  th a t  o b lig a t io n .
Johansen v . S ta te , Sup . C t. Op. No. 746 
(F ile  No. 1309), 491 P .2d 759 (1971).

Th ere  is  no room for professional or occu­
pational pride where the duty o f ch ild  sup­
port is involved. Johansen  v . S ta le , Sup. 
C t . Op. No. 746 (F ile  No. 1309), 491 P.2d 
759 (1 97 1 ).

F o rm e r  se c tio n  in c lu d e d  p e rso n 's  
p o s td ivo rc e  o b lig a t io n  to su p p o rt . — 
See Johansen v . S ta te , Sup . C t . Op. No. 
746 (F ile  No. 1309), 491 P.2d 759 (1971).

A p p lic a b il it y  o f  fo rm e r s ta tu te  to 
p u ta t iv e  fa th e rs  o f  il le g it im a te  ~hil- 
d r c n . — See S .L .W . v . A laska  W o rk i . .  i 's 
C omp. Bd ., Sup . C t. Op. No. 736 (F ile  No. 
1333), 490 P.2d 42 11971).

T h e  p u rp o se  o f  co n tem p t p ro ­
ce e d in g s  fo r  n o n p a y m e n t o f c h ild  su p ­
p o rt  d e c re e s  is  to coerce the defendant lo 
pay money. I l  is  not to punish h im  for h is 
pust fa ilu re  to pay. Johansen  v . S ta te , Sup. 
C t . Oo. No. 746 (F ile  No. 1309), 491 P.2d 
7 59 (1 97 1 ).

A la s k a  s ta tu te s  c la s s if y  in d ire c t  co n ­
tem p ts  fo r  n o n su p p o rt a s  a  c r im e . 
Johansen v. S ta te , Sup . C t. Op. No. 746 
(F ile  No. 1309), 491 P.2d 759 (1971).

A n d  a ju r y  t r ia l  is  u v a ilu b le . Johansen  
v . Sta te , Sup. C t. Op. No. 746 (F ile  No. 
1309), 491 P .2d 7 5 9 (1 9 7 1 ).

I f  (he defendant usserts that he la cks  the 
a b ility  to comply w ith  the court's order of 
ch ild  support, then he is  entitled to a  ju ry  
tr ia l on th is  issue. Johunsen v. S ta te , Sup. 
C t . Op. No. 746 (F ile  No. 1309), 491 P.2d 
759 (1971).

P ro c e d u ra l a sp e c ts  o f  co n te m p t p ro ­
ce ed ing s in  n o n su p p o rt ca se s . — For 
delineation of the procedural aspects of 
contempt proceedings in  nonsupport cases 
where the purpose is to coerce the defen­
dant’s performance of h is  obligation, sec 
Johunsen v. Sta te , Sup . C t . Op. No. 746 
(F ile  No. 13091, 491 P.2d 759 (1971).

C h a n g e s  o f  v e n u e  in  n o n su p p o rt 
co n tem p t ca se s . —  I l  cun be expected 
th a l courlH hearing nonsupport contempt 
cases in  the fu ture m ay choose in  some

cases lo m ake use of the discretionary 
au tho rity  vested in  them by A S  22.10.030 
and w ill g ran t changes of venue. Johansen 
v . S la le , Sup . C t. Op. No. 746 (F ile  No. 
1309), 491 P.2d 759(1971).

In a b il it y  to co m p ly  w ith  a  ch ild  sup­
p o rt o rd e r  is  an  a f f irm a t iv e  defense. 
Johansen v . S ta te , Sup . C t. Op. No. 746 
(F ile  No. 1309), 491 P.2d 759 (1971).

In  a contempt action the father w ill not 
be perm itted to buccced on the defense of 
having a leg itim ate reason or excuse for 
not complying w ith an order of child sup­
port where he has not made a reasonable 
effort lo employ h is  earn ing capacity in 
directions other than the one he has 
chosen as hia ch ie f m eans of livelihood. 
Johansen v . S to le , “iu p . C t. Op. No. 746 
(F ile  No. 1309), 491 P.2d 759 11971).

B u rd e n  o f  p ro v in g  noncom pliance 
w ith  c o u rt o rd e r  o f  c h ild  s u p p o rt  — At 
a contempt t r ia l, the burden of proving 
noncompliiince, by a preponderance of the 
evidence, w ilh  the court's order of child 
support should be on the p la in tiff, who in i­
tiates the action. Johansen  v . State , Sup. 
C l .  Op. No. 746 (F ile  No. 1309), 491 P.2d 
7 59 (1971).

Defendant must prove h is  inab ility to 
comply w ith  a court order of ch ild support. 
Johunsen v . S tu tc , Sup . C t. Op. No. 746 
(F i le  No. 1309), 491 P .2d 759 (19711.

In  alm ost u ll ch ild  support contempt 
cases, the c ru c ia l issue w ill concern the 
defendant's ab ility  to comply. The burden 

,o f proof in  th is  respect should rem ain with 
the defendant. T h is  is  where it presently 
rests, in  th is  state and in  other ju risd ic­
tions; such allocation o f the burden of proof 
is  appropriate. Johansen v. S la te , Sup. Ct. 
O p. No. 746 (F ile  No. 1309), 491 P.2d 759
(1971).

T h e  s h ift in g  o f  th e  b u rd e n  o f proof 
en ta ils  a pa rtia l change or the ordinary 
standurd employed in  crim inal cases. But 
th is  is  s t ill advantageous to both parties. 
T h e  defendant's protection increases ns 
the huiden of proof is  shifted. Me needs 
on ly  lo show by a preponderance of the 
evidence that ho is unable to pay. Once he 
hus met th is  burden, incarceration, as a 
coercive method, serves no useful purpose. 
A t the sam e tim e Ihe interest o f the com­
pla inan ts , is  receiving money which defen­
dant is able ta pay, is protected under this 
approach. Johansen v . State , Sup. Ct. Op. 
No. 746 (F ile  No. 1309), 491 P.2d 759
(1971).
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(6) th e  pe rso n  re ck le ss ly  c rea tes- a  h a za rd o u s  co n d ition  for o th e rs  by 
a n  a c t w hich  h a s  no  lega l ju s t if ic a t io n  o r excuse; o r

(71 th e  o ffen d er in te n t io n a lly  exposes th e  o ffender’s b u tto c k  o r a n u s  
to  a n o th e r  w ith  re ck le s s  d is re g a rd  for th e  o ffensive  o r  in su ltin g  effec t 
th e  a c t  m uy h a v e  on th a t  perso n .

(b) A s used  in  th is  sec tio n , "n o ise ” is "u n re a so n a b ly  loud” if, con ­
s id e r in g  th e  n a tu r e  a n d  p u rp o se  o f th e  d e fe n d a n t’s  co nduct a n d  th e  
c irc u m s tan c es  k n o w n  to  th e  d e fen d a n t, in c lu d in g  th e  n a tu re  o f  th e  
lo ca tio n  a n d  th e  t im e  o f d ay  o r  n ig h t, th e  conduct in v o lv es a  g ro ss 
d e v ia tio n  from  th e  s ta n d a rd  o f co n d u ct t h a t  a  re a so n a b le  pe rso n  w ould 
follow ;n  th e  sa m e  s i tu a t io n . "N o ise” does no t in c lu d e  speech  t h a t  is 
c o n s titu tio n a lly  p ro tec ted .

(c) D iso rd e rly  co n d u ct is  a  c la ss  B m isd em e an o r a n d  is p u n ish a b le  a s  
a u th o riz e d  in  A S  12.55 ex cep t t h a t  a  se n ten c e  o f  im p riso n m e n t, if  
im posed , sh a ll  be for a  d e f in ite  te rm  o f n o t m ore  th a n  10 d ay s. (§ 7 ch 
166 SLA  1978; a m  § 6 ch 78 SL A  1983)

E f fe c t  o f  am en d m en ts . — T h e  1983 "buttock or anus" for "gen ita ls , butt 
am endm ent, in  paragraph (a )(7 ), removed anus, or female breast." 
personal pronouns and substituted

N O T E S  T O  D E C IS IO N S

E d ito r 's  no tes. — Th e  cases cited in  (he 
notes below were decided under form er A S  
11.40.080 and 11.45 030.

C o n s t itu t io n a lity  o f  fo rm e r 
d is o rd e r ly  co n d u ct s tu tu tc . —  See I ’oule 
v. S ta te , Sup . C l . Op. No. 1060 (K ile  No. 
21041, 524 P.2d 286 (1974); State  v. 
M a rlin , Sup . C l . Op. No. 1122 (K ile  No.
2143), 532 P.2d 316 (1975).

D is o rd e r ly  c o n d u c t s ta tu te  can n o t 
be a p p lie d  to b e h a v io r  w h ic h  is  
c o n s t itu t io n a lly  exe m p t fro m  c r im in a l 
p ro h ib it io n . A n n iske tle  v. S la le . Sup . C t. 
O p. No. 7.72 (K ile  No. 12311,489 IV2d 1012 
(197H .

P o lice m e n  p re sum e d  le a s t  l ik e ly  to 
be p ro v o k e d . — In so far us the theory of 
d isorderly conduct rests on the tendency of 
tnc actor's behavior to provoke violence in 
others, one must suppose that policemen, 
employed and tra ined  to m ain ta in  order, 
would lie least lik e ly  lo he provoked lo 
disorderly responses. A n t '  ke lte  v . S ta le , 
Sup . C t. Op No. 7.12 (F ile  No. 12311, 489 
P .2d 11)12 (1971).

I I  is  o n ly  in  Ih e  m ust lim ite d  c ir c u m ­
s ta n c e s  th a t sp eech  m ay  be p u n ish e d . 
A n n iske tle  v . S ta le . Sup . C t. Op. No. 732

(K ile  5. I .-31), 489 P.2d 1012 (19711.
K o r  d iscu ss io n  o f  sp eech  p ro h ib ite d  

u n d e r fo rm e r d is o rd e r ly  c o n d u c t s ta t ­
u te , see A nn isketle  v. S la te , Sup . C t. Op. 
No. 732 (K ile  No. t’ 231), 489 P.2d 1012 
(19711.

T e le p h o n e  c a ll  c r it ic iz in g  p u b lic  o f f i­
c e r . — There  is ne ither leg islative  la n ­
guage nor constitutional power to read 
th is section as includ ing w ith in  its  am bit a 
single telephone ca ll c ritic iz in g  u public 
olTicer for the performance of h is offic ia l 
duties. A nn iskette  v . S la le , Sup . C l .  Op. 
No. 732 (K ile  No. 1231), 489 P.2d 1012
(1971).

T h a t an officer w as personally offended 
hy defendant's telephone ca ll did not 
render the defendant's conduct n crim e. 
A nn iskette  v. S ta te , Sup. C t. Op. Nu. 732 
IK ile  Nu. 12311, 489 P.2 I 1012 (1971).

A s  to a p p lic a t io n  u f fo rm e r A S
11.40.080, prohibiting indecent exposure 
nnd exh ib ition , see E  L  I . , v . S ta te .S u p . C t. 
Op. No 15-10 (K ile  No. 33741, 572 P.2d 786 
(19771.

§ 11.61.120 CittM iNAL L a w § ll.61.h25
C o lla te re  re fe re n c e s . — !I2 Am . J u r . 

2d, Breach  Oi 'eace, E tc ., 55 18-40.
11 C J . S . ,  B reach o f the Peace, S3 1-16.

Fa ilu re  or refusa l to obey police officer’s 
order to move on, on street, a s disorderly 
conduct, 65 A L I(2 d  1152.

M isuse of telephones as d isorderly con­
duct, 97 A L R 2 d  504.

Vuguenoss as inva lid ating  statutes or 
ordinances dealing w ilh  disorderly 
persons or conduct, 12 A LR 3 d  1448.

La rce n y  as w ith in  disorderly conduct 
sta tute  or ordinance, 71 A LR 3 d  1156.

S e c . 11 .61.120. H a r a s s m e n t .  (a) A p erso n  co m m its  th e  c rim e  o f 
h a ra s s m e n t if, w ith  in te n t  to  h a ra s s  o r  a n n o y  a n o th e r  p e rso n , th a t  
person

(1) in su lts ,  t a u n ts ,  o r  c h a lle n g e s  a n o th e r  p e rso n  in  a  m a n n e r  lik e ly  
to  p rovoke a n  im m e d ia te  v io le n t re sp o n se ;

(2) te le p h o n es  a n o th e r  a n d  fa ils  to  te rm in a te  th e  co n n ec tio n  w ith  
in te n t  to  im p a ir  th e  a b il i ty  o f  t h a t  p e rso n  to  p lace  o r  rece iv e  te le p h o n e  
calls;

(3) m a k e s  re p e a te d  te le p h o n e  c a lls  a t  e x tre m e ly  in co n v e n ien t h o u rs;
(4) m a k e s  a n  a n o n y m o u s  o r  obscene te le p h o n e  call o r  a  te lep h o n e  

call th a t  th re a te n s  p h y sica l in ju ry ;
(5) su b je c ts  a n o th e r  p e rso n  to o ffensive  p h y sica l co n tac t; or
(6) viol es a  p ro v isio n  o f  a n  o rd e r  is su e d  u n d e r  A S 25.35.010(b) o r 

25 .35 .020 r e s t r a in in g  th e  re sp o n d e n t from  c o m m u n ica tin g  d ire c tly  o r 
in d ire c tly  w ith  th e  p e tit io n e r .

(b) H a ra s  m e n t  is  a  c la s s  B m isd em e an o r. (§ 7 ch  166 SLA  197ft.- a m  
§ 10 ch  61 SL A  1982)

C ro sa  re fe re n c e s . —  Fo r provisions 
authorizing arrest w itht I  w a rran t in  cer­
ta in  cases where the poll e officer has rea­
sonable cause to believe th a l the person 
has committed a crim e under th is  section,

sec A S  12.25.030(b).
E f fe c t  o f  a m e n d m e n ts . — Th e  1982 

am endm ent added purngraph (6) Lo sub­
section (u l.

N O T E S  T O  D E C IS IO N S

F o r  en se  c o n s tru in g  fo rm e r  A S  Op. No. 732 (F ile  No. 1231), 489 P.2d IP  2
11.45.035 re lating  to illeg a l use o f tele- (1971). 
phones, see A nn iskette  v . S ta le , Sup. C t.

C o llu tc ru l re fe re n c e s . — M isuse u f o f s ta le  crim inu l stututc forbidding use of 
telephones us disorder1/  conduct, 97 telephone to annoy or harass, 95 A l.R 3d  
A L I(2 d  504 . 411.

V a lid ity , construction , und application

' '{ S e c , 11 ,6},125 , D i s t r i b u t i o n .p / . c h U d p o r n p g jp p h ^ U t )  A person  
com m its th e  c r im e  o f  d is tr ib u tio n  o f ch iid  p o rn o g rap h y  i f  th e  person 
b r in g s  o r c au ses  to  be  b ro u g h t in to  th e  s t a te  for sa le  o r d is tr ib u tio n , o r
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in Ltic s tu te  p ossesses, p re p a re s , p u b lish es , o r p r in ts  w ith  in te n t  to 
d is tr ib u te ,  se ll, o r e x h ib it  to  o th e rs  for co m m erc ia l co n sid e ra tio n , a n y  
m a te r ia l  t h a t  v isu a lly  d e p ic ts  c o n d u c t d esc rib ed  u n d e r  A S 
11.41.455(a), k n o w in g  th a t  th e  p ro d u c tio n  o f th e  m a te r ia l  invo lved  th e  
u se  o f  a  ch ild  u n d e r  18 y e a rs  o f a g e  w ho en g ag ed  in  th e  conduct.

(b) T h is  sec tio ri does n o t a p p ly  to  a c ts  t h a t  a re  a n  in te g ra l  p a r t  o f  th e  
e x h ib itio n  o r  p e rfo rm a n ce  o f a  m otion  p ic tu re  if  th e  a c ts  a r e  p e rfo rm ed  
w ith in  th e  scope o f em p lo y m en t by  a  m otion  p ic tu re  o p e ra to r  o r p ro jec­
t io n is t  em p lo y ed  by th e  o w n e r o r  m a n a g e r  o f  u th e a te r  o r o th e r  p lace  
for th e  sh o w in g  o f  m otion  p ic tu re s , u n le s s  th e  m o tio n  p ic tu re  o p e ra to r  
o r  p ro jec tio n is t

(1) h a s  a  f in an c ia l in te re s t  in  th e  th e a te r  o r  p lace  in  w h ich  
em ployed ; o r

(2) c a u se s  th e  p e rfo rm a n ce  o r  m otion  p ic tu re  to  be  pe rfo rm ed  o r 
e x h ib ite d  w ith o u t  th e  c o n se n t o f  th e  m a n a g e r  o r  o w n er o f  th e  th e a te r  
o r  o th e r  p lace  o f  show ing .

(c) D is tr ib u tio n  o f ch ild  p o rn o g rap h y  is a  c la ss  C felony. (§ 2 ch  57 
SLA  1983)

C ro ss  re fe re n c e s . — Fo r crim e of 
u n law fu l exp lo ra tio n  of a m inor, see A S  
11.41.455.

S e c . 11 .61.130. M is c o n d u c t  in v o lv in g  a  c o r p s e ,  (a) A p e rso n  
co m m its  th e  c r im e  o f m isco n d u c t in v o lv in g  a  corpse  if

(1) ex cep t o s  a u th o r is e d  by law  o r  in  o n  e m erg en cy , th e  p e rso n  in te n ­
t io n a lly  d is in te r s ,  rem o v es, conceals, o r  m u ti la te s  a  corpse;

(2) th e  p t .o ^ n  e n g ag e s  in  se x u a l p e n e tra t io n  o f  a  co tpsc; o r
(3) th e  p e rso n  d e ta in s  a  corpse  for a  d e b t o r d e m a n d  o r  upon  a  lien  

o r c h arg e .
(b) M isco n d u c t in v o lv in g  a co rpse  is a  c la ss  A m isd em ean o r. (§ 7 ch 

166 SL A  1978)

C c IIa ' .e ra l rc fe rcn co B . — 22 A m . J u r .
2d, Dead liud ies, 33 47-50.

25A C .J .S . ,  Dead Bodies, 33 8121-8(41.
Action u l luw  for desecration o f gruve,

172 A L R  554.
Im m u n ity  from lia b ility  for un law fu l 

treatm ent of dead body in  ope'^tion of hos­
p ital hy ntatc or governm ental un it or 
agency, 25 A L R 2 d  244.

S e c . 11 .61 .140. C r u e l ty  to  a n im a ls ,  (a) A p erso n  co m m its  t i c  
c rim e  o f  c ru e lty  to  a n im a ls  i f  th e  pe rso n

(1) in te n t io n a lly  in flic ts  s e v e re  und  p ro lo n g ed  p h y sica l p a in  o r 
su ffe r in g  on a n  a n im a l;

(2) re c k le s s ly  n e g le c ts  a n  a n im a l a n d , a s  a  r e s u l t  o f th u t  n eg lec t, 
c au ses  th e  d e a th  o f th e  a n im a l o r c au ses  s e v e re  p a in  o r su ffe r in g  to  th e  
a n im a l:  or

L ia b ility  in  dnmngcs for w ithholding 
corpse from re la tive s , 48 A L K 3 d  240.

V a lid ity , construction, and application 
a fs tu lu le s  m aking  it u c rim in a l olTensc to 
m is lrcu t or w rongfu lly dibposc of dead 
body, 81 A L K 3 d  1071.

(3) k ills  a n  a n im a l by  th e  u se  o f u deco m p ressio n  ch am b er.
(b) I t  is  a  d e fen se  to  a  p ro secu tio n  u n d e r  (a)(1) o r  (2) o f th is  section 

th a t  th e  co n d u ct o f th e  d e fe n d a n t
(1) conform ed to  accep ted  v e te r in a ry  p rac tice ;
(2) w as p a r t  o f  sc ien tif ic  re se a rc h  g o v e rn ed  by accep ted  s ta n d a rd s ; or
(3) w as n e c e ssa r ily  in c id e n t to  law fu l h u n t in g  o r t ra p p in g  ac tiv ities.
(c) In  th is  sec tio n , " a n im a l” m e a n s  a  v e r te b ra te  liv in g  c re a tu re  no t 

a  h u m a n  b e in g , b u t  d o es n o t in c lu d e  fish.
(d) C ru e lty  to  a n im a ls  is  a  c la s s  A m isd em ean o r. (§ 7 ch 166 SLA 

1978; a m  § 1 ch  78 SL A  1980; a m  § 20 ch  59 SL A  1982)

E f fe c t  o f  a m e n d m e n ts . —  Tho  1980 m ay now be found in  A S  11.61.145. 
amendment rewrote the section. C o lla te ra l re fe re n c e s . —  4 Am . Ju r .

T h e  1982 amendm ent inserted " ( a l l l l  or 2d, A n im a ls , 38 27-30.
(a)(2 ) o f"  in  the introductory language of 3 A  C J .S . ,  A n im a ls , 55 99-112.
subsection (b). C ru e lty  in  trapping an im als , 79 A L R

E d ito r ’s  no tes . —  T h e  provisions o f 1308. 
paragraphs (1 ' and (3) o f subsection (a ) a s W hat constitutes statutory offense of
il existed prior to the 1980 am endm ent c ru e lty , 82 A L R 2 d  794.

S e e . 11 .61 .145. P r o m o t in g  a n  e x h ib i t io n  o f  f ig h t in g  a n im a ls ,  (a) 
A p e rso n  co m m its  th e  c rim e  o f  p ro m o tin g  a n  e x h ib itio n  o f figh ting  
a n im a ls  i f  th e  p e rso n

(1) ow ns, p o ssesses, k eep s , o r  t r a in s  a n  a n im a l w ith  in te n t  th a t  i t  be 
en g ag e d  in  a n  e x h ib itio n  o f  f ig h tin g  a n im a ls ;

(2) in s t ig a te s , p ro m o te s, o r h a s  a  p e c u n ia ry  in te re s t  in  a n  exhibition  
o f f ig h tin g  a n im a ls ;  o r

(3) a tte n d s  a n  e x h ib itio n  o f  f ig h tin g  a n im a ls .
(b) T h e  a n im a ls , e q u ip m e n t, v eh ic les , m oney , a n d  o th e r  personal 

p ro p e rty  u sed  by a  p e rso n  in  a  v io la tio n  o f  (a)(1) o r  (2) t -f th is  section 
sh a ll  be  fo rfe ited  to  th e  s ta te  i f  th q  p e rso n  is co nv ic ted  o f a n  offense 
u n d e r  th is  section .

(c) In  th is  sec tio n , " a n im a l” m e a n s  a  v e r te b ra te  liv in g  c rea tu re  not 
a  h u m a n  b e in g , b u t  does n o t in c lu d e  fish.

(d) P ro m o tin g  a n  e x h ib itio n  o f  f ig h tin g  a n im a ls
(1) u n d e r  (a)(1) o r  (2) o f th is  sec tio n  is  a  c la ss  C felony;
(2) u n d e r  (a)(3) o f  th is  sec tio n  is  a  v io la tio n  for th e  f irs t  offense and 

a c la ss  B m isd em e an o r fo r th e  second  a n d  each  su b se q u e n t ofiense. (§ 2 
ch 78  SL A  1980)

S e c . 11 .61 .i *50. O b s t r u c t io n  o f  h ig h w a y s ,  (a) A person  com m its 
th e  c rim e  o f  o b s tru c tio n  o f  h ig h w a y s  i f  th e  pe rso n  know ingly

(1) p laces, d rops, o r  p e rm its  to  d ro p  on a  h ig h w a y  a n y  su b s tan ce  th a t  
c re a te s  a  s u b s ta n t ia l  r is k  o f p h y sica l in ju ry  to o th e rs  u sin g  the  
h ig h w ay ; o r

(2) re n d e rs  a  h ig h w a y  im p a ssab le  o r p a ssab le  only w ith 
u n re a so n a b le  in co n v en ien ce  o r  h a za rd .



u

<bl C rim in a l possession  o f ex p lo s iv es is a
(1) c la ss  A fe lony  i f  th e  c rim e  in te n d e d  is m u rd e r  in  a n y  d eg ree  o r

k id n ap p in g ;
(2) c la s s  B felony i f  th e  c rim e  in te n d e d  is a  c la ss  A felony;
(3) c la ss  C fe lony  i f  th e  c rim e  in te n d e d  is a  c lass  B  felony;
(4) c la ss  A m isd e m e a n o r  i f  th e  c r im e  in te n d e d  is a  c la ss  C felony;
(5) c la s s  B m isd em e an o r  i f  th e  c r im e  in te n d e d  is  a  c la ss  o r  c la ss

B m isd em e an o r. (§ 7 ch 166 SLA  1978)

C o lln tc ra l re fe re n c e s . —  31 Am . J u r .  Possession of bomb, mololov co ckta il, or 
2d, Exp losions und Exp lo sives , s im ila r  device us c rim in u l offense, 42
§* 121 130. A L f t fd  1230.

35 C  J .S . ,  Exp lo s ives , § 12.

S e c . 11 .61 .250. U n la w f u l  f u r n i s h i n g  o f  e x p lo s iv e s ,  (a) A perso n  
co m m its  th e  c rim e  o f u n law fu l fu rn ish in g  of ex p lo s iv es i f  th e  pe rso n  
fu rn ish e s  a n  ex p lo s iv e  su b s ta n c e  o r dev ice  to  a n o th e r  k n o w in g  th a t  th e  
o th e r  in te n d s  to  u se  th e  su b s ta n c e  o r  dev ice  to  co m m it a  c rim e.

(b) U n la w fu l fu rn ish in g  o f ex p lo s iv es is a  c la ss  C fe lony. (§ 7 ch  166 
SLA  1978)

Chapter 65. Offenses Against Public Convenience.

Secs. 11.65.010 —  11.65.020. /R enum bered as A S  30.50.020 and  
30.50.010.1 

Sec. 11.65.030. T a m p e rin g  w ith  posted notices. I Repealed, § 21, ch. 
166, S LA  1978.}

Chapter 66. Offenses Against Public 
Health and Decency.

A rt ic le
1. Prostitution  an il Related Offenses <88 U .U G .iO O — 11.6 .150)
2. G am bling  O ffenses (85 1 1 .66 .200—  11.66.280)

A r t ic le  1. P r o s t i t u t i o n  u n d  R e la te d  O f fe n s e s .  \ )
S e c t io n  S e c tio n

100. P rostitu tion  130. Promoting prostitution in  the th ird
110. Prom oting prostitution in  the firs t degree

degree 140. Corroboration of ce rta in  testim ony
120. Prom oting prostitution in  the second not required

degree 150. I M i n il ions

S 11.61.250 A l a s k a  S t a t u t e s  § 11.65.030 §  1 1 .6 6 .1 0 0  C r i m i n a l  L a w  §  1 1 .6 6 .1 1 0

N O T E S  T O  D E C IS IO N S

M u n ic ip a l o rd in a n c e s  no t 
p ro h ib ite d . —  Th e  enactm ent o f th is  
a rt ic le  does not proh ib it m unicipal 
ordinances penalizing the so lic itation  of 
prostitutes by putative custom ers. M un ic­
ip a lity  of Anchorage v . A fua lo , C t. App. 
Op. No. 213 (F ile  Nos. 7094, 7095), 657 
P.2d 407 (1983).

There  is nothing i. ' ,zs a rt ic le  w hich

would support an inference th a l the leg­
is la tu re  sought to encourage men to 
patronize prostitutes nor is  there any ind i­
cation in  th is  a rtic le  that the leg islature 
sought statew ide un ifo rm ity in  regulating 
com m ercial sexuul re lations. M un icipa lity  
o f Anchorage v . A fua lo , C t. App. Op. No. 
213 (F ile  Nos. 7094, 7095), 657 P.2d 407
(1983).

C o lla te ra l r c fc re n c i .z . — 63 A m . J u r . 
2d, P rostitu tion , 8 1 et seq.

27 C J .S . ,  D isorderly Houses, 5 1 et seq.; 
73 C J .S . ,  P rostitu tion , 8 1 c t seq.

Constitu tiona lity  and construction of 
pandering acta, 74 A L R  311.

V a lid ity  and construction of statute or 
ordinance proscribing solic itation for 
purposes o f  prostitution , lewdness, or 
assignation — modern cases, 77 A LK3d  
519.

S e c , 11 .66 .100. P r o s t i t u t i o n ,  (a) A  p erso n  co m m its  th e  c rim e  o f 
p ro s ti tu tio n  i f  th e  p e rso n  e n g a g e s  in  o r  a g re e s  o r  o ffers to  en g ag e  in  
s e x u a l co n d u ct in  r e tu r n  fo r a  fee.

(b) P ro s ti tu tio n  is  a  c la ss  B m isd em e an o r. (§ 8 ch 166 SLA  1978)

N O T E S  T O  D E C IS IO N S

C o m m o n  la w . — T h e  keeping of a 
huwdyhouse w as a m isdem eanor at 
common law , whereas forn ication and 
prostitution w ere not. E lc a z a r  v . United 
Stutes, 16 A la sk a  561, 241 F .2d  385 (9th 
C ir . 1956), decided under form er A S  
11.40.220.

T h is  se c t io n  is  no t Ir re c o n c ila b le  
w ith  a  m u n ic ip a l o rd in a n c e  prohib iting 
the so lic itation  o f prostitutes by putative 
customers. M un ic ipa lity  o f Anchorage v. 
A fua lo , C t. App. Op. No. 213 (F ile  Nos. 
7091, 7095), 657 P.2d 407 (1983).

A c tu a l p a y m e n t o f  n  fee is  not 
re q u ire d ; an act o f prostitution is  com­

plete when un offer is  extended or nn 
agreement inude to engage in  sexual con­
duct in  re tu rn  for a fee. G arib ay  v . S la te , 
C t . App. Op. No. 221 (F ile  No. 62461, 658 
P. 2d 1350(1983).

P ro o f . • -  Custom er’s testim ony that he 
agreed lo purchase sexual favors for sum of 
$200, h is  testim ony that he charged the 
purchuse price using h is  V IS A  card '-.,id 
the V IS A  c '.a rg e  s lip  its e lf  were a ll h ighly 
probative o f w hether an agreement or offer 
lo engage ;n  sexuul conduct in  re tu rn  for a 
fee wus in  tnct made. G arib ay  v . S ta te , Ct. 
App. Op No. 221 (F ile  No. 6246), 658 P.2d 
1350 (1983).

C o lla te ra l re fe re n c e s . —  Prostitu tion  im m oral purposes, 18 A L R  186; 66 A L R  
as vagrancy, 14 A L R  1501. 478 ; 86 A L R  263.

En trapm ent to procure women for

S e c . 11.66.1.10. P r o m o t in g  p r o s t i t u t i o n  in  t h e  f i r s t d e g r e e .  (a) A 
perso n  co m m its  th e  c r im e  o f p ro m o tin g  p ro s ti tu tio n  in th o  f irs t deg ree  
if  th e  p e rso n



§ 11.66.120 A l a s k a  S ia t u t k h 5 11 .U U .120

(1) in d u ces  o r  c a u se s  a  perso n  to  en g ag e  in  p ro s ti tu tio n  t h ' . u g h  th e  
use  o f force;

(2) a s  o th e r  th a n  a  p a tro n  of a  p ro s t i tu te ,  in d u ces o r  cau ses a  p e rso n  
u n d e r  16 y e a rs  o f  a g e  to  e n g a g e  in  p ro s ti tu tio n ; o r

(3) in d u ces  o r c a u se s  a  p e rso n  in  t h a t  p e rso n ’s  lega l cu stody  to 
en g ag e  in  p ro s ti tu tio n .

(b) In  a  p ro secu tio n  u n d e r  (a)(2) o f  th is  sec tion , i t  is no t a  de fen se  
t h a t  th e  d e fe n d a n t  re a so n a b ly  b e liev ed  th a t  th e  p e rso n  in d u ced  o r  
cuuscd  to  en g ag e  in  p ro s t i tu t io n  w a s  16 y e a rs  o f  a g e  o r older.

(c) E x cep t a s  p ro v id ed  in  id ) o f  th is  sec tio n , p ro m o tin g  p ro s t i tu t io n  
in  th e  f i r s t  d e g ree  is  a  c la ss  B fe lony.

(d) A p e rso n  co n v ic ted  u n d e r  (a)(2) o f  th is  sec tio n  is  g u ilty  o f  a  c la ss  
A felony. (§ 8 ch  166 SLA  1978; a m  §§ 1, 2 ch 50 SL A  1983)

E f fe c t  o f  am e n d m e n ts . —  T h e  >983 (d) o f th is  section" lo  Ihe beginning o f sub-
amendment added "Exce p t as provid ,-d in  section (c) nnd udded subsection (d).

N O T E S  T O  D E C IS IO N S

F o r  c a se  c o n s t ru in g  fo rm e r s ta tu te  S e n te n ce  fo r  p ro cu re m e n t u p h e ld .—
p ro h ib it in g  im p o rt in g  o r  e x p o rt in g  Sec Price  v . State , Sup . C t. Op. No. M 50
fe m u lcs  fo r  im m o ra l p u rp o se s , see (F ile  No. 27941, 565 P.2d 858 (1977).
State v . Adkerson . Sup . C t. Op. No. 294 F o r  ca se  co n s tru in g  fo rm e r s ta tu te  
(F i le  No. 520), 403 P .2d 673 119651. c o n c e rn in g  n e c e s s a ry  e v id e n ce  fo r

F o r  c u sc  c o n s tru in g  fo rm e r pro- p ro s t itu t io n  o r  se d u c tio n , see Johnson
c u re m c n t s ta tu te , see Johnson v . S ta te , v . S ta te , Sup . C t . Op. No. 832 (F ile  No.
Sup . C t . Op. No. 832 (F i le  No. 13381, 501 1338), 501 P.2d 762 (1972).

I ’ .2d 762 (19721.

C o lla te ra l re fe re n c e s . — T ransporting  Woman conniving or consenting to own 
female for purpose o f prostitution , 74 t L R  I. ansportution, 84 A L R  376.
330.

S e e . 11.66.120. P r o m o t in g  p r o s t i tu t i o n  in  t h e  s e c o n d  d e g r e e ,  
(n) A perso n  c o m m its  th e  c rim e  o f p ro m o tin g  p ro s titu tio n  in  th e  second 
d e g ree  i f  th e  p e rso n

(1) m an a g es , su p e rv ise s , c o n tro ls , o r  ow ns, e ith e r  a lo n e  o r in  associ .- 
lion  w ilh  o th e rs , a  p ro s t i tu t io n  e n te rp r is e  o th e r  th u n  a p lace  o f p ro s ti­
tu tio n ; o r

(2) p ro cu re s o r  so lic its  a  p a tro n  for v. p ro s ti tu te .
(b) P ro m o tin g  p ro s t i tu t io n  in th e  second  d eg ree  is  a  c lass C felony. 

(5 8 c h  166 SLA  1978)

c h :

9 11.66.130 C riminal Law § 11.66.130

N O T E S  T O  D E C IS IO N S

F a r  ca so  c o n s tru in g  fo rm e r  s tu tu tc  
p ro h ib it in g  s o lic it in g  or procuring for 
purpose o f p rostitu tion , see P lu s  v . State , 
Sup . C t . Op No. 1904 (F ile  Nos. 3529, 
3530), 598 P  2d 966 (1979).

In s t ru c t io n . — T r ia l court did not e rr  in

refusing to g ive instruction  requ iring  sla te  
to prove that prostitution enterprise 
involved in  case w as o f an ongoing nature. 
G u rib ay  v . S tate , C l .  App. Op. No. 221 
(F ile  No. 6246), 658 P .2d  1350 (1983).

C o lla te ra l re fe re n c e s . —  Separate  acts titu te  as se,- ate or continu ing offenses of 
o fta k in g  earn ings o f or support from pros- pim ping, 3 t  R l t h  1195.

S e c . 11.66.130. P r o m o t in g  p r o s t i t u t i o n  in  .h e  t h i r d  d e g r e e ,  (a) 
A  p e rso n  co m m its  th e  c r im e  o f  p ro m o tin g  p rc  i ti tu tio n  in  th e  th ird  
d eg ree  if, w ith  in te n t  to  p ro m o te  p ro s t i tu t io n , th e  p e rso n

(1) m a n a g e s , su p e rv ise s , c o n tro ls , c r  ow ns, e i th e r  a lo n e  o r in  a sso c ia ­
tio n  w ith  o th e rs , a  p lace  o f  p ro s ti tu tio n ;

(2) a s  o th e r  th a n  a  p a tro n  o f  a  p ro s t i tu te ,  in d u ces  o r  c au ses  a  pe rso n  
16 y e a rs  o f  ag e  o r  o ld e r  to  en g ag e  in  p ro s ti tu tio n ; *

(3) a s  o th e r  th a n  a  p ro s t i tu te  re ce iv in g  c o m p e n sa tio n  for p e rso n a lly  
re n d e re d  p ro s t i tu t io n  se rv ices, re ce iv e s  o r  a g re e s  to  rece iv e  m oney  o r 
o th e r  p ro p e rty  p u r s u a n t  to  a n  a g re e m e n t o r  u n d e rs ta n d in g  th a t  th e  
m oney  o r  o th e r  p ro p e rty  is  d e riv e d  fro m  p ro s t i tu t io n ;  o r

(4) e n g a g e s  in  co n d u ct t h a t  in s t i tu te s ,  a id s , o r  fa c ili ta te s  a  p ro p 'itu -  
t io n  e n te rp r is e .

(b) P ro m o tin g  p ro s t i tu t io n  in  th e  th ir d  d e g ree  is  a  c la ss  A m isd e ­
m ean o r. (§ 8  ch  166 SL A  1978)

N O T E S  T O  D l T S IO N S

E d ito r ’s n o te s . — Th e  cases cited in  the 
notes below were decided under form er A S
11.40 .260 ,11 .40 .300 ,11 .40 .330 ,11 .40 .410 , 
and 11.40.420.

C o m m o n  la w . —  T h e  keeping o f a 
bawdyhouse w as a m isdem eanor at 
common law . E le a za r v . U n ited  S la te s , 16 
A la sk a  561. 241 F .2d  385 (D ili C ir . 1956).

L e s s o r  m u y  be g u ilty  us k e e p e r . — I f  
a m an leases h is  house to a woman to be 
kept as a bawdyhouse for purposes o f pros­
titu tion , ar.d it is  kept for such purposes, 
w ith  h is  knowledge, he is  g u ilty  as keeper. 
Rosencrunz v . U n ite .) S la te s , 155 F .  38 
(9th C ir . 1907).

A s  w e ll a s  ag e n t o f  le s so r . —  T h e  
agent of an ow ner. who rents a house 
knowing thut it  is  to be used as a house of 
prostitution , and thin i l  is  so used, m ay be 
found g u ilty  ns a keeper. Rosencrunz v.

United States . 155 F . 38 (9th C ir . 1907).
F o r  c a se  c o n s tru in g  fo rm e r  s lu tu te  

p ro h ib it in g  e m p lo ym e n t in  a ho use  o f 
p ro s t itu t io n  or liv in g  on the earn ings o f a 
prostitute , see Johnson v . Stute , Sup. C t. 
Op. No. 832  (F i le  No. 1338), 501 P .2d 7o2
(1972).

F o r  c a s e  c o n s t ru in g  fo rm e r sta tu te  
p ro h ib it in g  im p o rt in g  o r  e x p o rt in g  
fe m a les  fo r  im m o ra l p u rp o se s , sec 
S ta le  v. Adkerson , Sup . C l .  Op. No. 294 
(F ile  No. 520), 403 P.2d 673 (1965).

F o r  ca se  c o n s tru in g  fo rm e r stu tu tc  
p ro h ib it in g  p im p in g , sec Johnson v. 
U n ited  States , 2C0 F . 783 (9th C ir . 1919).

F o r  ca se  c o n s tru in g  fa rm e r  s tu tu tc  
p ro h ib it in g  n m a le ’s  l iv in g  w i lh  o r  on 
th e  e a rn in g s  o f  a p ro s t itu te , sec Dunn v. 
S ta le , Sup . C t . Op. N ». 409 (F ile  No. 735), 
426 P .2 d 9 9 3 ( i1 6 7 l
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S e c . 12.05.010. C r im e  c o m m e n c e d  o u t s id e  s t a t e  b u t
c o n s u m m a te d  in s id e .  W hen  th e  co m m ission  o f  a  c rim e  com m enced  
o u ts id e  th e  s t a te  is co n su m m a ted  in s id e  th e  s ta te ,  th e  d e fe n d a n t is 
lia b le  to  p u n is h m e n t in  th is  s t a te  even  th o u g h  o u t  o f  th e  s ta te  a t  th e  
tim e  o f  th e  com m ission  o f th e  c rim e  c h arg ed , i f  th o  d e fe n d a n t 
co n su m m ated  th e  c rim e  th ro u g h  th e  in te rv e n tio n  o f a n  in n o cen t o r  
g u ilty  a g e n t, o r by  o th e r  m ea n s  p ro ceed in g  d irec tly  from  th e  d e fen d a n t. 
<§ 1.06 ch  34 SL A  1962)

L e g is la t iv e  h is to ry  re p o rts . — For C o lla te ra l re fe re n c e s . —  21 Am . J u r . 
report on orig inal b i ll , see 19G2 House 2d, C r im in a l La w , $ 366.
Jo u rn a l, pp. 224*231.

Chapter 10. Limitations of Actions.
Se ctio n  S e c tio n

10. Genera l tim e lim ita tions 30. W hen period of lim ita tion  runs
20. Specific tim e lim ita tion  40. W hen period of lim itation  does not run

S e c . 12.10.010. G e n e r a l  t im e  l im i ta t io n s .  A p ro secu tio n  for 
m u rd e r  m ay  be com m enced  a t  a n y  tim e . E x cep t a s  o th e rw ise  p rov ided  
by law , no  pe rso n  sh a ll  be  p ro secu ted , tr ie d , o r  p u n ish e d  for a n y  offense, 
n o t m u rd e r , u n le s s  th e  in d ic tm e n t is  found  o r  th e  in fo rm a tio n  or com ­
p la in t  is  in s t i tu te d  w ith in  five y e a rs  n e x t a f te r  su ch  offense sh a ll  h a v e  
b een  co m m itted . (§ 1.02 ch 34 SL A  1962; a m  § 1 ch  99  SL A  1962)

C ro ss  re fe re n c e s . —  Fo r lim ita tions on 
prosecutions under the election law s, sec 
A S  15.13.120(e) und A S  15.56.130.

N O T E S  T O  D E C IS IO N S

T h e  s ta tu te  o f l im ita t io n s  is  ju r is d ic ­
t io n a l. Padie v . S tu tc , Sup . C t . Op. No. 
1359 (F ile  No. 3113), 557 P.2d 1138 (1976), 
ufTd on other grounds, Sup . C t . Op. No. 
1465, 566 P.2d 1024 (1977).

I t  is  to b e  co n stru e d  in  fa v u r  o f  the 
d e fe n d a n t. Pudic v . S ta ts , Sup . C t . Op. 
No. 1359 (F ile  No. 3113), 557 P.2d 1138 
(1976), a il'd  on other grounds, Sup. C t. Op. 
No. 1465, 566 P.2d 1024 (19771.

S ta tu te  o f  lim ita t io n s  fo r  m an ­
s la u g h te r . — W hile  there is  nn statute of 
lim ita tio n s in  A laska  for the offense of 
m urder, the crim e of m anslaughter is sub­
ject to u five-year statute of lim ita tions. 
Padio v. S ta te , Sup. C l .  Op. No. 1843 (F ile  
No. 3564). 594 P.2d 50 (1979).

D e fe n d a n t m uy not he cn n v ic tc d  o f  
t im e -b arre d  le sse r  in c lu d e d  o ffe n se . — 
Ju s t  us a defendant m ay nut be charged 
w ith  u tiine liarred offense, he inny not he 
convicted of it , even as n lesser offense

included in  one which is  not lim e-barred. 
Padie v . S ta te , Sup . C t . Op. No. 1359 (F ile  
No. 3113), 557 P.2d 1138 (1976), alTd on 
other grounds, Sup . C t. Op. No. 1465. 566 
P.2d 1024 (1977).

H u t j u r y  m a y  be in s tru c te d  on  
e lem e n ts  o f  s u c h  o ffe n se . — A crim inal 
tr ia l ju r y  m ay be instructed on the 
elem ents o f a lesser included ofTense when 
the statute of lim ita tions has run  on the 
lesser offense but not the charged ofTense. 
Pudie v . S la te , Sup . C t. Op. No. 1359 (F ile  
No. 3113), 557 P.2d 1138 (1976), ofTd on 
other grounds, Sup. C t. Op. No. 1465, 566 
P.2d 1024 (1977).

W here defendant w as charged w ilh  f irs t  
degree m urder und the statute iff lim i­
tations had run  on the lesser offense of 
m anslaughter, white thu ju ry  should not 
lie instructed that they m ight find defen­
dant g u ilty  of m anslaughter, defendant 
was entitled to an instruction un the
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m itig a tin g  effects o f passion and 
provocation, req u iring  the ju r y  to acquit 
h im  i f  he presented such evidence in  m it­
igation and the state  did not negate it . 
Padie v. S to le , Sup . C t. Op. No. 1359 (F ile  
No. 3113), 557 P.2d 1138 (1976), a/Td on 
other grounds, Sup . C t . On. No. 1465, 566 
P 2 d  1024 (1977).

A  s ta tu te  o f  lim ita t io n s  ca n  be 
w a iv e d  i f  the t r ia l court determ ines that 
the following prerequisites have been met: 
(1 ) T h e  w a iver is  know ing, in te llig en t, and 
vo lu n ta ry ; (2) it  is  made for the defen­
dant's benefit and a fte r consultation w ith 
counsel; and (3) the defendant’s w aiver 
does not handicap h is  defense or contra­
vene any other public policy reasons 
m otivating  the enactm ent of the statute. 
Padie v . S tate , Sup . C t . Op. No. 1843 (F ile  
No. 3564), 594 P.2d 50 (1979).

S ince defendant's w a iver o f the relevant 
sta tute  of lim ita tio n s was know ingly, 
in te llig en tly , and vo lu n ta rily  entered; it 
w as mado for defendant's benefit and a fter 
consultation w ith  counsel; and defendant’s 
waive- did not contravene any  o f the policy 
reasons underly ing  c r im in a l statutes of 
lim ita tio n s , the superior court possessed 
ju risd ic tio n  to accept defendant's plea of 
nolo contendere to the charge of 
m anslaughter a f ic r  the sta tute  of lim i­
tations had ru n . Pad ie  v . S ta te , Sup. C t. 
Op. No. 1843 (F ile  No. 3564), 59-1 P.2d 50
(1979).

C ase -b y-cnse  a n a ly s is  a s  to 
w a iv a b i l i t y  Is su e . — A lthough moet 
courts have treated the w a ivab ility  issue 
as dependent on w hether a statute is 
treated as ju risd ictio na l or as an a ffirm a­
tive  defense, th is  a rb itra ry  d istinction 
should be abandoned in  favor o f i  
casc-by-case an a ly s is  focusing on the la n ­
guage o f the applicable sta tute  o f lim i­
tations and the public policies behind its  
enactm ent. Padie v . S ta te , Sup . C t . Op. No. 
1843 (F i le  No. 3564), 594 P .2d 50 C 9 7 9 ).

B y  se e k in g  nn in s t ru c t io n  on  an  o f­
fe n se  w h ic h  is  lim e -b a rre d , defendant 
does not w aive tho defense of th is  section. 
Padie v . S ta le . Sup . C t. Op. No. 1359 (F ile  
No. 3113), 557 P .2d 1138 (1976), afTd on 
other grounds, Sup . C t . Op. No. 1465, 566 
P .2d  1024 (1977).

A p p lie d  in  Coffey v . S to le , Sup . C t . Op. 
No. 1732 (F ile  No. 30021, f8 5  P.2d 514
(1978).

S ta te d  in  Y a rb o r v . S to le , Sup . C l . Op. 
No. 1240 (F ile  No. 2397), 546 P .2d 564 
(1976); S ta te  v . B r in k le y , C l . App. Op. No. 
361 (F ile  No. A-164), P .2d (1984).

C ite d  in  M arks v . State , Sup. C t. Op. 
No. 787 (F ile  No. 1414), 496 P.2d 66
(1972); In  re P .H ., Sup . C l . Op. No. 857 
(F i le  No. 1538), 504 P.2d 837 (1972).

C o lla tc ru l re fe re n c e s . —  21 A m . J u r .
2d, C r im in a l La w , § 223 et seq.

22 C J .S . ,  C r im in a l La w , 5 223 et seq.

JI(HSC*-̂ 2UiLQ2D-.&p«w>ifiq41w»4t<niU t,uin./(a ) E v en  i f  th e  g e n e ra l 
' 'L V 't im e  lim ita t io n  h a s  ex p ire d , a  p ro se cu tio n  for a n y  offense w h ich  

in c lu d e s  a  m a te r ia l  e le m e n t o f f rau d  o r b re a c h  o f  f id u c ia ry  o b lig a tio n  
m ay  be com m enced  w ith in  one y e a r  a f te r  th e  d iscovery  o f  th e  offense 
by a n  a g g rie v e d  p a r ty  o r  by  a p e rso n  w h o  h a s  leg a l c ap a c ity  to  re p ­
re s e n t  a n  a g g rie v ed  p a r ty  o r  a  lega l d u ty  to  re p o rt  th e  offense a n d  who 
is  n o t a  p a r ty  to  th e  o ffense, b u t in  n o  c ase  sh a ll  th is  p ro v isio n  ex ten d  
th e  p e rio d  o f  l im ita tio n  o th e rw ise  a p p lic ab le  by m ore th a n  th re e  y e a rs .

(t>) E v en  i f  th e  g e n e ra l t im e  l im ita tio n  h a s  e x p ired , a  p ro secu tio n  for 
a n y  olTense b a se d  upon  m isco n d u c t L'.\ office by a  pub lic  o fficer o r 
em p lo y ee  m ay  be com m enced  w ith in  y e a r  a f te r  d iscovery  o f  th e  
o ffense by  a  p e rso n  h a v in g  a  d u ty  to  re p o r t  su ch  offense, b u t  in  no case  
s h a ll  th is  p ro v isio n  e x te n d  th e  period  o f  l im ita t io n  o th e rw ise  a p p lic ab le  
by m ore  th a n  th re e  y e a rs .
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f r fc lf  E ven i f  Hit; g e n e ra l lim e  lim ita tio n  lia s  ex p ire d , a  p ro secu tio n  
u n d e r  AS 11.11.-110 — 11.41.460 for a n  ofTense c o m m itted  a g a in s t  a  
perso n  u n d e r  th e  a g e  o f  10 m ay  h e  com m enced  w ith in  one  y e a r  a f te r  th e  
c rim e  is re p o rte d  to  a  peace  o fficer o r th e  perso n  re ac h es  th e  age  o f  16. 
w h ic h ev e r occurs f irs t .  T h is  su b sec tio n  does n o t e x te n d  th e  p e rio d  o f 
l im ita tio n  by m ore  th a n  five y e a rs . (S 1.03 ch  31 SL A  1962; am  § 7 oh 
78 SL A  1983)

C ro s s  re fe re n c e s . — Kor app licab ility  E f fe c t  o f  m n cn d m cn ts . —  T iie  1983 
o f tc! o f th is  section, see 5 11. ch . 78. S I .A  amendment added subsection (c).
1983, in  the Tem porary and Special A cts.

N O T E S  T O  D E C IS IO N S

S ta te d  in  S ta le  v . B r in k le y , C l .  App Op.
No. 301 (F ile  No. A-164), P.2d 
(19841.

S e c .  12.10.030. W h e n  p e r io d  o f  l im i ta t io n  r u n s ,  (a) A n o ffense is 
c o m m itted  e i th e r  w h en  ev ery  e le m e n t occurs, o r, i f  a  leg is la tiv e  
p u rp o se  to  p ro h ib it  a  c o n tin u in g  cou rse  o f  co n d u ct p la in ly  a p p e a rs , a t  
th e  t im e  w h en  th e  co u rse  o f co n d u ct o r th e  d e fe n d a n t’s com plicity  
th e re in  is te rm in a te d . T im e  s ta r t s  to ru n  on th e  dc.y a f te r  th e  offense  
is  co m m itted .

(b) A p ro secu tio n  is com m enced e i th e r  w hen  un in d ic tm e n t is found  
o r w h e n  a  w a r r a n t  is issued , p rov ided  th a t  such  w a r r a n t  is ex ecu ted  
w ith o u t  u n re a so n a b le  d e lay . (§ 1.04 ch 34 SL A  1962)

N O T E S  T O  D E C IS IO N S

W u rra n t  re q u ire m e n ts . — Subsection 
Ih l and A S  12.10.04(ilb) du not require thut 
j  w u rrant be based on an indictm ent, 
in form ation , or other charg ing document 
before the statute of lim ita tio n s is  tolled hy 
its  issuance. Shaw  v . S la te , C t . App. Op. 
No. 50 (F ile  No. 5311), 634 P.2d 381 
(19811.

Itc u so n n lile  d e la y  fo u n d . — W here 
defendant did not appear for sentencing on 
felony convictions nnd the tr ia l court 
'ssucd a bench w a rran t for h is  fa ilu re  to 
appear, ye t not u n til s ix  ye a rs , 10 months,

and four days la te r w as defendant indicted 
for h is  fa ilu re  to uppcur, the issuance of 
the w a rran t constituted u pending pros­
ecution under A S  12.10.040(b) w h ich , 
when combined w ilh  the find ing o f tho 
tr iu l court Unit under subsection (b) there 
w as u reasonable basis for delay in 
executing the w urran t lo toll the statute of 
lim ita tio ns, was su ffic ien t to bring pros­
ecution of the offense w ith in  the five-year 
period allowed hy the statute of l im i­
tations. Shaw  v. Stote , C t. App. Op. Nu. 50 
(F ile  No. 53111. 634 P.2d 381 (1981).

C u l lu tc r i i l  re fe re n c e s . —  21 Am . J u r . 
2d, C r im in a l La w , 5 157.
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S u e . 12.10.0-10. W h e n  p e r io d  o f  l im i ta t io n  d o e s  n o t  r u n .  (a) T h e  
period  o f  l im ita t io n  does n o t ru n  d u r in g  a n y  tim e  w h en  th e  accused , 
w ith  a  p u rp o se  to  ovo id  d e te c tio n , a p p re h e n s io n , o r p ro secu tio n , is 
o u ts id e  th e  s t a te  o r is  a b s e n t  from  th e  accu sed ’s  u su a l p lace  o f  abode 
w ith in  th e  s ta te ,  b u t  in  no  case  s h a ll  th is  p ro v isio n  e x te n d  th e  p e rio d  
o f  l im ita t io n  o th e rw is e  a p p lic a b le  by m o re  th a n  th re e  y ears ,

(b) T h e  p e rio d  o f l im ita t io n  does n o t r u n  d u r in g  a n y  tim e  w h en  a 
p ro secu tio n  a g u in s t  th e  accu sed  fo r th e  sa m e  co n d u ct is  p e n d in g  in  th is  
s ta te .  (§ 1.05 ch  34 S L A  1962)

N O T E S  T O  D E C IS IO N S

W u rra n t  re q u ire m e n ts . —  A S  
12.10.030(h) and subsection (b) do not 
require th a t a w a rran t be based on un 
indictm ent, in fo rm ation , or other charg ing 
document before the statute o f lim ita tio n s 
is  tolled by its  issuance. Shaw  v . S tate , C t. 
App Op. No. 60 (F ile  No. 5311), 634 P.2d 
381 (1981).

P e n d in g  p ro se cu tio n  fo u n d . — W here 
defendant did not ■■ppear for sentencing on 
felony convictions and the t r ia l court 
issued o bench w a rran t for h is  fa ilu re  lo 
appear, ye t not u n til s ix  ye a rs , 10 months,

and four days Inter w as defendant indicted 
for h is  fa ilu re  to appear, the issuance of 
the w a rran t constituted i pending pros­
ecution under subsection b) w h ich , when 
combined w ilh  the find ing of the t r ia l 
court that under A S  12.10.030(b) there 
w as a reasonable basis for delay in  
executing the w a rran t to to ll the sta tute  of 
lim ita tio n s , was suffic ient to bring pros­
ecution of the offense w ith in  the five-year 
period allowed by the statute of l im i­
tations. Shaw  v. Stute , C l .  App. Op. No. 50 
(F ile  No. 5311), 634 P.2d 381 (1981).

C o > ,n tc ra l re fe re n c e s . — N ecessity of 
a lleg ing  in  ind ictm ent or inform ation l im i­
tation-to lling  facts, 52 A L It3 d  922.

Chapter 15. Parties.
[Repealed, § ‘/ I  ch 166 S LA  1978. F o r p resent p rov is ions, see A S

11.16.1

Chapter 20. Bars to Actions.
S e c t io n

.0. Conviction  or acqu itta l elsewhere os 
bar

20. W hen acqu itta l o r d ism issa l is  no bur 

30. W hen ucq u ilta l is  u bar

S e c t io n

40. W hen conviction or acqu itta l is  a bar 
to other offenses 

50. D ism issa l as bar 
60. D ischarge of codefemlant as bar

S e c . 12 .20 .010 . C o n v ic t io n  o r  a c q u i t t a l  e l s e w h e r e  a s  b a r .  W hen  
a n  a c t  c h a rg e d  a s  a  c rim e  is w ith in  th e  ju r is d ic t io n  o f th e  U n ited  S ta te s ,  
a n o th e r  s ta te ,  o r  n te r r i to ry ,  a s  w ell a s  o f th is  s ta te ,  a  co nv ic tion  o r 
a c q u it ta l  in  th e  fo rm er is  a  b u r  to  th e  p ro secu tio n  for i t  in  th is  s ta te .  
(§ 1.11 ch  34 SL A  1962)
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and am ounts on tho checks, including 
those to he uttered, and assisted in  
ru n n ing  the checks through the check pio- 
lecto r, could have been indicted und pun­
ished for the offenses o f which the 
defendants were convicted and w ;r , un 
accomplice. Ing v. U n ited  States , 278 F  2d 
362  (9th C ir . 1960).

F a c t s  sh o w in g  w itn e s s  w n s  not 
a c c o m p lic e . —  G enera l statem ent by w it­
ness th a t he and defendant, "had talked 
over the fact o f burg lariz ing  K in g  
B u ild e rs"  w as not enough to show that he 
conspired in  a prearranged p lan  to commit 
tho p a rticu la r crim es w ith  w hich  defen­
dant w as charged, o r that he in  any 
m anner aided, abetted, assisted or partic i­
pated in  the c rim in a l acts. T a y lo r  v . State , 
Sup . C t . Op. No. 216 (F ile  No. 407). 391 
P .2d 9 50 (1 95 4 ).

T h a t w itness la te r disposed o f the sto1 .n  
goods, knowing they were sto len , di''. not 
m aka  h im  an accomplice. T a y lo r  v . State , 
Sup . f t .  Op. No. 216 (F ile  No. 407), 391 
P .2d  950 0  064).

E v id e n c e  n o t co n n e c t in g  d e fe n d "  U s 
w ith  c r im e . — W here the facts and c ir ­
cum stances re lied  upon for corroboration 
did no more than show an opportunity for 
the defendants to have  committed the 
crim es or connect them w ith  the perpetra­
tors. such evidence did not tend to connect 
the defendants w ith  the co n u n is riin  of the 
crim es o f w h ich  they w ere conviu-.d . Ing v . 
U n ited  S ta te :, 278 F .2 d  362 (9 th  C ir . 
I9 60 ).

S u f f ic ie n c y  o f  c o rro b o ra t in g  te s t i­
m o n y . — Corroborating testim ony is not 
su ffic ien t i f  it  requ ires the interpretation 
and direction o f tho testim ony to be 
corroborated. Ing  v . U n ited  S ta le s , 278 
F .2 d  362 (9th  C ir . 1960).

T h e  statutory requirem ent of 
corroboration is  sa tisfied  when the 
corroborating evidence tomb, to induce in  
the rninds o f the ju ro rs  a rational belief 
th a t the accomplice w us speaking the 
tru th  when he im plicated the defendant in 
the c r im in a l event. D im m ick  v . S ta le , Sup. 
C t Op. No. 632 (F ile  No. 10981, 473 P.2d 
616 0  970).

T h e  corroborative evidence fu lf i l ls  Ihe 
requirem ent that i l  lend to connect the 
defendant w ith  the commission o f the 
crim e where it  serves as u means or 
inducing in  the m inds of the ju ro rs  a 
ra tio n a l b e lie f th a t the  accomplice w as 
speaking Ihe tru th  when he im plicated the 
defendant in  the c r im in a l event. Pu lo k is  v. 
S to le , Sup . C t . Op No. 649 (F ile  No. 1108), 
476 P .2d 474 (1970).

Corroborating evidence need only be 
su ffic ien t to induce in  the m inds of the 
ju ro rs  a  ra tional be lie f that the accomp' 
was speaking the tru th  w hen he im p li­
cated the defendant in  the c rim in a l e v e n t 
A nthony v . S la te , Sup . C t . Op. No. 1025 
(F ile  No. 1774), 521 I'.2d  486 (1974).

Evidence w as su ffic ien t to satisfy  the 
sta tuto ry requ irem ent of corroboration. 
Thom as v . S ta te , Sup . f t .  Op. No. 200 (F ile  
No. 384), 391 P .2d  1 8 t l9 6 4 ) .

In  a prosecution for unnatura l ca rn a l 
copulation, there w as ample corroboration 
o f alleged accomplice's testim ony. C h r is t , 
v . United S la te s , 17 A la sk a  107, 261 K.2d 
357 ,9th  C ir . '1 5 8 ). cert, denied, 360 U .S . 
919, 79 S . f  1438, 3 L  E d . 2d 1535, 
rehearing  denied, 361 U .S . 857, 80 S . C t . 
4 7 , 4 I . E d . 2d 96  (1959).

H i  ng  is s u e  o f  e rro n e o u s ly  
a llo t  <g u n co rro b o ra te d  te s t im o n y  to 
go lo  ju r y .  —  T h n t it  was erro r for the 
court to a llow  uncorroborated testim ony to 
go to the ju r y  is  an issue properly ra ised by 
a motion for judgm ent of acqu itta l. 
Beavers v . S la le , Sup . C t . Op. No. 765 (F ile  
No. 1387), 492 P .2d 8 8 (1 9 7 1 ).

S e c t io n  in a p p lic a b le  to g ra n d  ju r y  
p ro ce e d in g s . —  T h is  section's eviden­
t ia ry  requirem ent o f corroboration is  
inapplicable to grand ju r y  proceedings. 
M e rr ill v . S tate , Sup . C t. Op. No. 392 (F ile  
No. 688), 423 P.2d 666, cert, denied, 386 
U .S . 1040 ,87  S . C t . 1 49 7 ,18  L .  E d . 2d 607
(1967).

l ie n e e , in d ic tm e n t m a y  be  re tu rn e d  
w ith o u t  c o r rn b o rL t lo n  o f  a cco m p lice 's  
te s tim o n y . — i'h e rt is  no requirem ent in  
e ithe r A la sk a 's  Code o f C r im in a l Proce­
dure, or in  its  Ru les of C r im in a l Procedure, 
th a t an accomplice's testim ony be 
corroborated before an  indictm ent can bo 
properly returned . M e rr ill v . S ta te , Sup . 
C t . Op. No. 392 ( F i le  No. 688), 423 P.2d 
686, cert, denied, 386 U .S . 1040, 87 S . C l . 
1497, 18 L . Ed . 2d 607 <1967).

A p p lie d  in  C urm an  v . Sta te . Sup . C t. 
Op. No. 1979 (F ile  No. 3555), 602 P.2d 
1255 (1979); M ille r  v . S tate , C t . App. Op. 
No. 24 (F ile  No. 4572), 629 P.2d 546 
11981).

Q uoted  in  O kso ktaruk  v . S ta te , Sup . C t. 
O p. No. 2089 (F ile  No. 3986), 011 P .2d 521 
< 1980); Price  v . S ta te , C t . App. O p. No. 100 
(F ile  No. 5083), 047 P .2d 6 1 1 (1982).

S ta te d  in  D an ie ls  v . State , Sup . C l .  Op. 
No. 185 (F ile  No. 295), 388 P.2d 813 
(1964).

§ 12.45.030 C o d e  o f  C r im in a l  P r o c e d u r e § 12.45.0-15

Secs. 12.45.030  —  12.45.040. E vidence  re q u ire d  in  c e rta in  cases. 
[Repealed, § 21 ch 166 S L A  1978.J
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th e  c rim e  o f s e x u a l a s s a u l t  in  a n y  d e g ree  o r  a n  a t te m p t  to  co m m it 
s e x u a l a s s a u l t  in  a n y  d e g ree , e v id en ce  o f  th e  c o m p la in in g  w itn e s s ’ 
p re v io u s  s e x u a l  c o n d u c t s h a l l  n o t  b e  a d m it te d  n o r  re fe ren ce  m a d e  to  i t

‘h e  p re se n c e  o f  th e  j u r y  e x ce p t a s  p ro v id ed  in  th is  sec tio n . W h en  th e  
d e fe n d a n t s e e k s  to  a d m it  th e  e v id en ce  for a n y  purpose , th e  d e fe n d a n t 
m ay  a p p ly  fo r a n  o rd e r  o f th e  c o u r t  a t  a n y  tim e  before  o r  d u r in g  th e  
t r ia l  o r  p re lim in a ry  h e a r in g .  A f te r  th e  a p p lic a tio n  is  m ad e , th e  c o u rt 
s h a l l  c o n d u c t a  h e a r in g  in  c a m e ra  to  d e te rm in e  th e  a d m iss ib il ity  o f  th e  
ev id en ce . I f  th e  c o u r t  fin d s t h a t  ev id en ce  offered  by th e  d e fe n d a n t 
r e g a rd in g  th e  se x u n l c o n d u c t o f  th e  c o m p la in in g  w itn ess  is  re le v a n t, 
a n d  t h a t  th e  p ro b a tiv e  v a lu e  o f  th e  e v id en ce  offered  is  n o t  o u tw e ig h ed  
b y  th e  p ro b a b ili ty  t h a t  i ts  a d m iss io n  w ill c re a te  u n d u e  p re ju d ice , confu ­
sio n  o f  th e  is su e s , o r  u n w a r ra n te d  in v as io n  o f  th e  p riv acy  o f  th e  com ­
p la in in g  w itn e s s , th e  co u rt s h a l l  m a k e  a n  o rd e r  s ta t in g  w h a t  ev id en ce  
m a y  be  in tro d u c e d  a n d  th e  n a tu r e  o f  th e  q u e s tio n s  w h ich  s h a l l  be  
p e rm it te d . T h e  d e fe n d a n t  m a y  th e n  offer ev idence  u n d e r  th e  o rd e r  o f 

th e  co u rt.
(b) In  th e  a b se n ce  o f  a  p e rsu a s iv e  sh o w in g  to  th e  c o n tra ry , e v id en ce  

o f  th e  c o m p la in in g  w itn e s s ’ s e x u a l  c o n d u c t o ccu rrin g  m o r :  ,h an  one  
y e a r  b e fo re  th e  d a te  o f  th e  o ffense  c h a rg e d  is  p re su m ed  to be in a d m iss i­
b le  u n d e r  t h is  sec tio n .

(c) In  th is  se c tio n  "c o m p la in in g  v i tn e s s ” m e a n s  th e  a lle g ed  v ic tim  o f 
th e  crimr* c h a rg e d , th e  p ro se cu tio n  o f  w h ich  is  su b jec t to  th is  sec tion . 
(§ I c l. .6b  SL A  1 9 7 ';  a m  § IS  ch  166 SL A  1978)

C rc  i  re fe re n c e s . — F o r  s im ila r  court 
ru le , see E v id . R . 404(a)(2).

N O T E S  T O  D E C IS IO N S

In  c a m e ra  h e a r in g  b e fo re  p re se n t in g  
e v id e n c e . — In  prosecution for attempted 
sexual a ssau lt in  the f irs t  degree, defen­
dant's counsel should have moved for an  in  
cam era hearing  before presenting any  c\ I- 
dence re la tin g  to tho v ic tim ’s p rio r s c x u i '  
conduct. Budcn v . S ta te , C t . App. O p. No

285 ( F i le  No. 6832), 667 P .2d 1275 (1983).
A p p lie d  in  Padgett v . S ta te , Sup . C l. 

Op. No. 1801 (F ile  No. 3317), 590 P.2d 432 
(1979); Moss v . State , Sup . C l .  Op. No. 
2239 (F ile  No. 4389), 620 P.2d 674 (1980); 
K vo sn ik o ff v . Stute , C t . App. Op. No. 314 
( F i le  No. 5588), 674 P .2d 302 (1983).

C o lla te ra l re fe re n c e s . — Modern 
s ta tus o f a d m iss ib ility , in  forcib le rape 
prosecution, o f com plainant’s p rio r sexual 
octs, 94 A L R 3 d  257.

Modern s tatus o f ad m iss ib ility , in  s ta tu ­
te ry rape prosecution, o f com plainant's 
pi or scxuu l ucts or general reputation for 
un  h a st ily , 90 A LR 3 d  1300.
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E f fe c t  o f  a m e n d m e n ts . — T liu  12 62 035" near the beg inn ing  <>f subsec.

am endm ent inserted "nntl in  A S  lien  In i.

* '■'* ”  .................—r>   j  ------  r
d e fin e d  in  (e> o f  th is  se c tio n  m a y  re q u e s t from th e  c o m m iss io n  reco rd s  
o f a ll  c o n v ic tio n s  in v o lv in g  c o n tr ib u tin g  to  th e  d e lin q u e n cy  o f  a  m in o r 
a n d  a n y  sex  c r im e s  o f  a  p e rso n  w h o  ho lds o r ap p lie s  fo r a  p o s itio n  in  
w h ich  th e  p e rso n  h a s  o r  w ould  h a v e  superv iso ry  o r d is c ip l in a ry  p ow er 
o v e r  a  m in o r. T h e  co m m issio n  s h a l l  au th o rize  th e  d is c lo s u re  o f  th e  
in fo rm a tio n  to  th e  re q u e s t in g  in te re s te d  person a n d  s h a l l  p rov ide  a  
copy o f  th e  in fo rm a tio n  to  th e  p e rso n  w ho is  th e  su b jec t o f  t h e  re q u e s t.

(b) A re q u e s t  fo r re co rd s  u n d e r  (u) o f th is  section s h a ll  in c lu d e  w ith in  
i t  th e  f in g e rp r in ts  o f  th e  p e rso n  w ho is  th e  sub ject o f  th e  r e q u e s t  a n d  
a n y  o th e r  d a ta  spec ified  in  re g u la tio n s  adopted by th e  c o m m iss io n . T h e  
re q u e s t  s h a ll  b e  on  a  fo rm  ap p ro v ed  by  th e  com m ission , a n d  th e  com ­
m issio n  m uy c h a rg e  a  fee to  be p a id  by th e  req u estin g  in te re s te d  p e rso n  
fo r th e  a c tu a l  co s t o f  p ro c ess in g  th e  req u est. T h e  c o m m iss io n  s h a l l  
d e s tro y  a n  a p p lic a tio n  w ith in  s ix  m o n th s  a f te r  tl.o r e q u e s te d  in fo rm a ­
tio n  is  s e n t  to  th e  r e q u e s t in g  in te re s te d  person  a n d  th e  p e rso n  w h o  is  
th e  su b jec t o f  th e  re q u e s t.

(c) T h e  co m m ission  s h a l l  a d o p t re g u la tio n s  to  im p le m e n t  th e  •• -ovi- 
s io n s  o f  th is  sec tio n .

(d) I f  a n  in d iv id u a l is  d e n ie d  em p lo y m en t us a  r e s u l t  o f  tu .' d isc lo ­
su re  o f  in a c c u ra te  o r  in co m p le te  reco rd s u n d e r th is  s e c tio n , a n  ac tio n  
m ay  b e  b ro u g h t a g a in s t  th e  s t a te .  N o o th e r  ac tio n  m a y  b e  b ro u g h t  
u g a in s t  th e  s ta te ,  o r a n  ag en c y  o r  em ployee of th e  s tu te ,  a s  a  r e s u l t  o f 
d isc lo s in g  or fa il in g  to  d isc lo se  c r im in a l  ju s tic e  in fo rm a tio n .

^ ( e )  As used in this sectiorf
«sfa a  co n v ic tion

for a  v io la tio n  o r  a tte m p te d  v io la tio n s  o f AS 11.51.130(u)( 1), (3), o r  (5); 
fo rm e r A s 11 .40.130; o r  th e  la w s  o f  a n o th e r  ju r is d ic tio n  i f  th e  o ffense 
w ould  h a v e  h ecn  a c rim e  in th is  s ta te  u n d e r As 11 .51 .130(u)( 1), (3), o r
(5) o r  fo rm er A S  11 .40 .130  i f  co m m itte d  in  th e  s tu te ;

(2) " in te re s te d  p e rso n ” m e a n s  a  corpora tion , co m p an y , p a r tn e r s h ip ,  
firm , a sso c ia tio n , o rg a n iz a tio n , b u s in e ss  tru s t ,  o r  so c ie ty , a s  w ell a s  a  
n a tu ra l  p e rso n , thal. em p lo y s o r  so lic its  th e  em p lo y m en t o f  a  p e rso n  to 
se rv e  w ith  o r w ith o u t  c o m p e n sa tio n  in  a  position  in  w h ic h  th e  p e rso n  
h a s  o r w ould h a v e  s .  o e rv iso ry  o r  d is c ip l in a ry  p ow er o v e r  a  m in o r;

(31 "sex  c r im e "  m e a n s  u convii .on for a  v io la tion  o r  a t te m p te d  v io la ­
tion  o r  A S 1 1 .4 1 .4 1 0 -  1 1 ,1 1 .../il, A S 11.61.110(a)(7), o r  A S  11.66.100 
— 11.66.130; fo rm e r A S  1 1 .1 5 .1 2 0 ,1 1 .1 5 .1 3 4 , o r  1 1 .1 5 .i6 0 ;  fo rm e r AS 
1 1 .4 0 .0 8 0 ,1 1 .4 0 .1 1 0 , 1 1.40 .130 , o r  11.40.200 — 11 .40 .420; o r th e  law s 

. t \  o f  a n o th e r  ju r is d ic t io n  i f  th e  o ffense  w ould hav e  b een  a  c r im e  in  th is  
. i V  /  s tu te  u n d e r  one  o f th e  se c tio n s  lis te d  in th is  p a ra g ra p h  i f  c o m m itte d  in  
A  X  t h i  s ta le .  (!) 2  ch  66  SL A  1983; a m  § 44 ch 6 SL A  1981)

S II1.62.0*0 C o m :  o k  C k im in a i . P i to c K in m i: S 12.62.050

E f fe c t  o f  a m e n d m e n ts . — T h e  198-1 
amendment, in  subsection  (e), in  p a ra­
graph I I ) ,  substitu ted  ■'former A S
11.-10.130; or tho Iowa o f a n o th e r ju r is d ic ­
tion" for "or for a v io la t io n  o r attempted 
violation of an ofTense com m itted  outside 
the stale" und inserted  “ o r form er A S  
11.40.130," and in  p a rag rap h  (3) su b sti­

tuted "fo rm er A S  1 1 .I S .120, 11.15.134, or 
11.15.160; form er 11.40.080, 11.40.110, 
11.40.130, or 11.40.200 -  11.40.420; or the 
law s of another ju r isd ic tio n " for "or for u 
v io lation  or attempted vio lation of an of­
fense committed outside Ihe state" and 
"sections listed  in  th is  paragraph" for 
“ above sections."

S e c . 12.62.040. S e c u r i t y ,  u p d a t i n g ,  a n d  p u r g in g ,  (a) C rim ina l 
ju s t ic e  in fo rm a tio n  s y s te m s  s h a l l

(1) be d e d ic a te d  to  law  e n fo rc e m e n t p u rp o se s  a n d  be u n d e r  the 
m an a g em e n t a n d  c o n tro l  o f  la w  e n fo rc e m e n t a g e n c ie s  u n le s s  exem pted 
u n d e r  re g u la tio n s  a d o p te d  u n d e r  A S 12.62.010;

(2) include  o p e r a t in g  p ro c e d u re s  a p p ro v ed  b y  th e  com m issio n  w hich 
a re  reaso n ab ly  d e s ig n e d  to  a s s u re  th e  se c u ri ty  o f  th e  in fo rm a tio n  con­
ta in e d  in  th e  s y s te m  fro m  u n a u th o r iz e d  d isc lo su re , a n d  reasonab ly  
designed  to a s s u re  t h a t  c r im in a l  o ffen d er reco rd  in fo rm a tio n  in th e  
sy s tem  is re g u la r ly  a n d  a c c u ra te ly  re v ised  to  in c lu d e  su b seq u en tly  
fu rn ish ed  in fo rm a tio n ;

(3) include o p e r a t in g  p ro c ed u re s  ap p ro v ed  b y  th e  com t.liss ion  which 
a re  designed  to  a s s u r e  t h a t  in fo rm a tio n  c o n ce rn in g  a n  in d iv id u a l siittll 
be rem oved from  th e  re co rd s , b a se d  on c o n s id e ra tio n s  o f  ag e, n a tu re  of 
record , a n d  re aso n ? ,b le  in te r v a l  fo llow ing  th e  la s t  e n tr y  o f  in form ation  
in d ica tin g  t h a t  lh *  in d iv id u a l  is s t i l l  u n d e r  th e  ju r is d ic t io n  o f a law 
en fo rcem en t a g en c y .

(b) N o tw ith s ta n d in g  a n y  p ro v is io n  o f th is  sec tio n , a n y  c rim in a l ju s ­
tic e  in fo rm a tio n  r e l a t i n g  to  m in o rs  w h ic h  is  m a in ta in e d  a s  p a r t  o f  a  
c rim in a l ju s t ic e  in fo rm a t io n  sy s te m  m u s t  be fforded a t  le a s t  th e  sam e 
p ro tec tio n  a n d  is  s u b je c t  to  th e  sa m e  p iu c e d u ra l s a fe g u a rd s  for th e  
b en efit o f th e  in d iv id u a l  w ith  re sp e c t to  w hom  th e  in fo rm a tio n  is  m ain ­
ta in ed , in m a t te r s  r e la t i n g  to  access, u se  a n d  se c u ri ty  a s  i l  w ould be 
u n d e r AS 47 .1 0 .0 9 0 . <§ 1 ch  161 SL A  1972)

S e c . 12.62.050. I n t e r s t a t e  s y s te m s  f o r  t h e  e x c h a n g e  o f  c r im in a l  
ju s t i c e  in f o r m a t io n ,  (u) T h e  com m issio n  s h a ll  r e g u la te  th e  p a rtic ip a ­
tio n  by  a ll s t a te  a n d  loca l c r im in a l  ju s t ic e  a g e n c ie s  in  a n  in te rs ta te  
system  for th e  e x c h a n g e  o f c r im in a l  ju s t ic e  in fo rm a tio n , a n d  sha ll be 
responsib le  to  a s s u re  t.He c o n sis ten t y o f  th e  p a r tic ip a tio n  w ith  th e  p ro­
v isions nnd p u rp o se s  o f  th is  c h a p te , . T h e  com m issio n  m ay  n o t compel 
a n y  c rim in a l ju s t ic e  a r ,en cy  to  p a r tic ip a te  in  a n  in te r s ta te  system .

(b) D irect access  to  a n  in te r s t a te  sy s te m  for th e  ex ch a n g e  o f  crim inal 
ju s tic e  in fo rm a tio n  u h a ll  be lim ite d  to  th o se  c r im in a l ju s t ic e  agencies 
t h a t  a re  ex p ress ly  d e s ig n a te d  fo r t h a t  p u rp o se  by th e  com m ission. 
W hen  th e  sy s te m  e m p lo y s  te le c o m m u n ic a tio n s  access te rm in a ls , the 
com m ission  s h a ll  l im i t  th e  n u m b e r  a n d  p la c e m e n t o f  th e  te rm in a ls  to 
those  for w h ich  a d e q u a te  se c u ri ty  m e a su re s  m a y  be ta k e n  n n d  ns to 
w h ich  th e  c o m m iss io n  m ay  im p o se  a p p ro p ria te  su p e rv iso ry  regu­
la tio n s. (§ 1 ch 161 S L A  1972)
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(Ii) I f  m o re  t h a n  o n e  p o w er is  p roposed , e ach  a p p e a rs  se p a ra te ly  on  
th e  lia lln t.

(c) T h e  b o ro u g h  m a y o r  sh a ll  c e rtify  th e  e lec tio n  re su lts  to  th e  
D e p a r tm e n t o f  C o m m u n ity  an il R egional A ffa irs . I f  th e  m ajority  o f th e  
votes c a s t  o n  th e  q u e s tio n  is  fa v o rab le , th e  b o ro u g h  sh a ll  a ssu m e th e  
added p o w e r w i th in  30  d a y s  o f c e r tif ic a tio n  o f e lec tio n  resu lts . (§ 2 ch  
118 SL A  1972 ; a m  5 9  ch  200  SL A  1972)

Chapter 41. Powers of Third Class Boroughs.
Section

11). Powers n f th ird  c la ss boroughs 
20. A ssem bly lo  se rve  as school board

S ec . 2 9 .4 1 .0 1 0 . P o w e r s  o f  t h i r d  c la s s  b o r o u g h s ,  (a) A th ird  c la ss  
borough s h a l l  e x e rc ise  th e  a re a w id e  p o w ers o f ed u ca tio n  and  tax  a s ­
se ssm en t a n d  co llec tio n  in  th e  m a n n e r  p ro v id ed  fo r second c lass b o r­
oughs. A re a w id e  e x e rc ise  o f  p ow ers o th e r  th a n  educa tion  an d  ta x  
a sse ssm e n t a n d  co llec tio n  is n o t a u th o rize d .

(b) A t h i r d  c la s s  b o ro u g h  m ay  by a  m a jo r ity  v o te  o f  th e  v o ters in  a  
genera l o r  sp e c ia l e lec tio n  p rov ide  for p la n n in g , p la t t in g  and  zoning  in  
accordance w i th  A S  2 9 .3 3 .0 7 0  — 29 .3 3 .2 4 5  fo r b o ro u g h s a n d  m ay e x e r ­
cise a n y  g e n e r a l  law  m u n ic ip a l pow er w h ich  a  second  c lass borough is  
au th o rized  to  a s su m e  b y  th is  t i t le .  P o w ers  a ssu m e d  by a  th ird  c la ss  
borough u n d e r  th is  se c tio n  m ay  be ex erc ised  on ly  w ith in  serv ice a re a s . 
A th ird  c la s s  b o ro u g h  m ay  e s ta b lish , o p e ra te , a l t e r  o r abolish  se rv ice  
a rea s  in  th e  m a n n e r  p ro v id ed  by AS 29 .6 3 .0 9 0  fo r second c lass b o r­
oughs. T h e  a c q u is i t io n  o f a d d itio n a l p ow ers on a  se rv ice  a re a  b asis m ay  
be in it ia te d  in  e i th e r  o f  tw o  w ays:

(1) l  n u m b e r  . . r e  e q u a l to  15 p e r  c e n t o f  th e  n u m b er of v o tes  
cas t in  th e  p ro p o se d  se rv ice  a r e a  a t  th e  p re ce d in g  re g u la r  e lection  m ay  
file a  p e ti t io n  w ith  th e  a ssem b ly ; o r

(2) th e  a s s e m b ly  m a y  p lace  th e  ‘le s tio n  on  th e  ba llo t.
(c) A th i r d  c la s s  b o ro u g h  m at .rrow  m oney  a n d  issu e  n eg o tiab le  

genera l o b lig a t io n , re v e n u e  o r re fu n d in g  b o nds u n d  o th e r  evidences o f 
in d eb te d n ess  a s  p rov ided  for f i r s t  a n d  second  c luss boroughs in  A S  
29.58.150 — 29 .5 8 .3 4 0 .

(d) A m i l i t a r y  r e s e rv a t io n  w ith in  a  th ir d  c la ss  bo rough  is  no t p a r t  o f  
th e  bo rough  sch o o l d is t r ic t  u n til  th e  m il i ta ry  m ission  is tc rm in u tcd  o r 
u n til in c lu s io n  in  th e  b o ro u g h  school d is t r ic t  is  ap p ro v ed  by th e  D e p a rt­
m ent o f E d u c a tio n . H ow ever, o p e ra tio n  o f  th e  m ili ta ry  re se rv a tio n  
schools b y  th e  b o ro u g h  school d is t r ic t  m a y  be  re q u ire d  by  th e  D e p a rt­
m en t o f  E d u c a tio n  u n d e r  A S 14.14.110. I f  th e  m il i ta ry  m ission o f a  
m ilita ry  r e s e r v a t io n  te rm in a te s  o r  c o n tin u e d  m a n a g e m e n t an d  contro l 
by a  re g io n a l  e d u c a tio n a l a tte n d a n c e  a r e a  is  d isapproved  by th e  
D ciiiirliiien t o f  E d u ca tio n , o p e ra tio n , m a n a g em e n t and control o f

§ 29.41.020 M u n i c i p a l  G o v e r n m e n t § 29.43.020

d is t r ic t  in  w h ich  th e  m il i ta ry  re s e rv a tio n  is loca ted . (S 2 ch 118 SLA 
1972; a m  § 4  ch  32  SLA 1973; a m  § 7  ch  72 SLA  1974; am  § 7 ch 13 
SL A  1975; a m  § 35 ch 124 S L A  1975; am  §§ 1, 2  ch  93 SL A  1977)

L e g is la t iv e  h is to ry  re p o rts . —  K o r IK in an ce l am  H i, see 1974 House Jo u rn a l, 
report on ch . 72 , S L A  1 9 7 4 (H C S C S S U  122 p. 619.

N O T E S  T O  D E C IS IO N S

O p e ra t io n  o f  m ilitn rv  re s e rv a t io n  
sc h o o ls . — Nothing in  the leg islatu re 's 
1975 a m c n d n v .iU  requires locct school 
d istr ic ts  that take over operation o f m il i­
ta ry  recurvation  schools lo assum e a n y  
r is k  oi loss or duty to insure school b u ild ­
ings. S ta te  v . Fa irb an ks  N. S ta r  Borough 
School D is t ., Sup . C t. Op. No. 2257 (K ile  
No. 4477), 621 P .2d 1329(1981).

T h e  state must bear the lo-js resu lting  
from the fire  destruction of a m ilita ry  
reservation  school operated by a  local 
school d istrict in  the absence of provisions 
to the contrary . S la le  v . Fa irb a n k s  N . S ta r  
Borough School D is t ., Sup . C t . Op. No. 
2?57  < F ite  No. 44771,621 P .2d 1329 < 1981).

S e c . 2 9 .41 .020 . A s s e m b ly  t o  s e r v e  a s  s c h o o l  b o a r d .  T h e  b o ro u g h  
a sse m b ly  is  th e  borough school b o a rd  for th ird  c la ss  bo ro u g h s. T h e  
b o ro u g h  e ecu tiv e  is th e  p re s id in g  o fficer o f  th e  b o ro u g h  a sse m b ly  a n d  
p re s id e n t  o f  th e  school board . T h e  b o ro u g h  ex ec u tiv e  h a s  a ll po w ers o f 
a  bo ro u g h  ex ec u tiv e  except fo r th e  v e to  pow er. (!) 2 ch  118 SLA  1972; 
a m  § 30  ch  94 SLA  1980)

E f fe c t  o f  am en d m en ts . —  T h e  1980 weighted voting sh a ll apply to board deci- 
arnendment deleted the former second sen- sions." 
tence, which read : "W here applicab le ,

Chapter 43. Powers of Cities Outside Boroughs.
S e c t io n  S e c t io n

10. A dd itional powers 100. Extension  of curfew s outside i ies
20. Assessm ent and ta x  collection 105. Enforcem ent o f curfews
30. Education  110. Pena lty  for vio lation o f c r  /< ,
40. P lan n in g  and zoning

S e c . 29 .43 .010 . A d d i t io n a l  p o w e r s .  In  a d d itio n  to  th e  p o w ers 
g ra n te d  by  A S  29.48, c ities o u ts id e  b o ro u g h s a re  g ra n te d  th e  p o w ers 
spec ified  in  th is  c h ap te r. P ow ers o f  th is  c h a p te r  w h ich  a re  in co rp o ra ted  
by  re fe re n c e  to  law s g o v e rn in g  b o ro u g h s  a p p ly  to  ho m e ru le  c it ie s  
o u ts id e  b o ro u g h s on ly  in th o s ,  c u se s  in  w h ich  th ey  a re  m ad e  ap p licab le  
to hom e ru le  bo ro u g h s in t ic p ro v is io n s  in co rp o ra ted . (!) 2  ch  118 SLA 
1972)

S e c . 2 9 .43 .020 . A s s e s s m e n t  a n d  t a x  c o lle c t io n .  H om e ru le  a n d  
f ir s t  c la s s  c it ie s  o u tsid e  bo roughs m a y  a sse ss , levy  an d  co llect a  g e n e ra l 
p ro p e rty  tax . A  p ro p erty  tax  i f  lev ied  m u s t  be a sse ssed , lev ied  an d  
co llec ted  its p ro v id ed  by AS 29 .53  fo r hn rn iiuhs. f 'i l ie v n n i  i.l,- lu n m n iw
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N O T E S  T O  D E C IS IO N S

A p p lie d  in  C i ly  u f Y a k u ta t v . Hym an,
Sup. C l .  Op. No. 2581 I F i le  Nos. 6033,
(1(1991, 654 P .2d 785 <1982,.

S e c . 29 .43 .030 . E d u c a t io n .  H om e ru le  a n d  f ir s t  c la s s  c itie s  o u ts id e  
b o ro u g h s  c o n s t itu te  c ity  school d is tr ic ts  a n d  e s ta b lish , m a in ta in , an d  
o p e ra te  a  sy s te m  o f p ub lic  schoo ls a s  p ro v id ed  by AS 29 .33 .050  for 
bo ro u g h s. (8 2  ch  118 SLA  19721

S e c . 2 9 .43 .040 . P l a n n in g  n n d  z o n in g ,  (a) H om e ru le  a n d  f ir s t  
c la ss  c it ie s  o u ts id e  f irs t  a n d  second  c la ss  bo ro u g h s sh a ll ,  a n d  second
cla ss  c it ie s  o u ts id e  f irs t  a n d  second  c la ss  b o ro u g h s m ay , p rov ide  for
p la n n in g , p la t t in g  a n d  zon ing , a s  p rov ided  by A S 29 .33 .070  —
29 .33 .245  for bo roughs.

(b) H om e ru le  a n d  f irs t  c la s s  c itie s  w ith in  th ird  c la ss  b o ro u g h s s h a ll,  
an d  second  c la ss  c itie s  w ith in  th ird  c la ss  b o ro u g h s m ay , p rov ide  for 
p la n n in g , p la t t in g  a n d  zo n in g , a s  p ro v id ed  by A S 29 .33 .070  —
29 .33 .245  for bo ro u g h s. (8 2  ch 118 SLA  1972; a m  58 8, 9 ch  93 SLA 
1977)

E f fe c t  o f  a m e n d m c n L .. — The 1977 cluss" preceding "boroughs'1 in  two pluccu
am endm ent inserted " f irs t  and second in  subsection (a) and added subsection (b).

S e c . 2 9 .43 .100 . E x te n s io n  o f  c u r f e w s  o u t s id e  c i t ie s .  T he p ro v i­
s io n s o f  a  cu rfew  o rd in an ce  e n a c te d  by a  c ity  o f a n y  c la ss  co n ce rn in g  
m in o rs  sh a ll  be im posed in  th e  to ta l  a re a  w ith in  20 m ile s  o f t  te l im its  
o f  th a t  c ity . I f  a  g iv en  a re a  lie s  w ith in  20  m ile s  o f tw o o r m ore c itie s  
w ith  co n flic tin g  cu rfew  o rd in an c es , th e  p ro v isio n s o f  th e  cu rfew  
o rd in an c e  o f th e  c ity  h a v in g  th e  la rg e s t  p o p u la tio n  p re v a ils  a s  to th e  
o v e rla p p in g  u re a . (8 1 ch 86  SLA  1962)

It c v is o r 's  no tes . — Form erly  A S  "c ity "  were deleted ns the clns.sificulion n f
11.60.250. Kem im hurcd in  1978 under m un icip alities in  th is  tit le  no lunger
4 22. ch . IGG, S I .A  1978. A lso in 1978, the includes v illag es. See A S  29.08.
words "o r v illug e" following the word

S e e . 2 9 .43 .105 . E n f o r c e m e n t  o f  c u r f e w s ,  (a) T h e  m u n ic ip a l peace 
officers sh a ll  en fo rce  th e  p ro v isio n s o f th e  o rd in an c e  in s id e  th e  c ity  
lim its . U n d e r  A S 29 .43 .100  — 29 .43 .110  th e  s ta te  peace officers sh a ll  
enforce  th e  p ro v isio n s o f th e  o rd in an c e  in th e  a re a  o u ts id e  th e  c ity  
lim its .

(b) In a n  a re a  w h e re  s t a te  peace  officers a re  no t available;, th e  
m u n ic ip a l peace  officer m ay  en fo rce  th e  p ro v is io n s  o f th e  o rd in a n c e  in 
th e  a r e a  o u ts id e  th e  c ity  l im its  if  th e  en fo rc e m e n t re sp o n s ib ili t ie s  a re  
d e le g a te d  bv c o n tra c l be tw een  th e  s la te  a n d  (lie m im ir ip a litv . 8 3 ch

8 29.43.110 M u n ic ip a l  G o v e k n m e n t § 29.48.010

R c v is o r 's  no tes . —  Fo rm erly  A S
11.60.250. Renumbered in  1978 under 
5 22, ch. 166, S L A  1978.

-
10- P e n a l t y  f o r  d a la tU u L P L e u r f a w .T h o  p e n a lty  for 

v io la tio n  o f  A S 29 .4 3 .1 0 0  —  29 .43 .110  is  a s  p re sc rib ed  by  th e  cu rfew  
o rd in an c e  o f  th e  c ity , a n d  a  fin e  so p a id  sh a ll  be p a id  to th e  c ity  w hen  
th e  v io la tio n  ta k e s  p lace  in  th e  c ity . O th e rw ise  th e  fin e  sh a ll  be  p a id  
to  th e  s ta te .  H o w ev er, th e  p e n a lty  sh a ll  n o t exceed  a  fin e  o f  $300, o r 
im p r iso n m e n t for 30  d ay s , o r  b o th . (§ 2 ch  86  SLA  1962)

R c v ls o r ’s  n o te s . — Fo rm erly  A S
11.60.250. Renumbered in  1978 under 
5 22, ch . 166, S L A  1978.

Chapter 48. Powers Applicable to All 
Municipalities.

A r t ic le
1. G enera l Powers (55 29.48.010 — 29.48.020)
2. F a c ilit ie s , Serv ices and Regulation (55 29.48.030 — 29.48.110)
3 . M unicipa l Enactm ents (55 29.48.130 — 29.48.220)
4. M iscellaneous Provisions (55 29.48.250 —  29.48.270)
5. Construction o f Powers (55 29.48.310 —  29.48.330)

A r t ic le  1. G e n e  a l  P o w e r s .
S e c t io n

10. G enera l powers
20. Second c lass borough powers outside 

r it ie s

S e c . 29 .48 .010 . G e n e r a l  p o w e r s .  M u n ic ip a litie s  h a v e  th e  
fo llow ing  g e n e ra l pow ers, su b jec t to  o th e r  provisiont- o f law :

(1) to  e s ta b lish  a n d  p re sc rib e  th e  fu n c tio n s o f m u n ic ip a l d e p a r t­
m e n ts , offices o r  ag en c ies;

(2) to  e s ta b lish  a n d  p re sc rib e  s a la r ie s  fo r th e  e lected  a n d  ap p o in ted  
m u n ic ip a l officers a n d  em ployees;

(3) to  m a k e  in v e s tig a tio n s  o f th e  a ffa irs  o f  th e  m u n ic ip a lity  an d  
m a k e  in q u ir ie s  in to  th e  co n d u ct o f  a  m u n ic ip a l d e p a r tm e n t;

(4) to  e n te r  in to  a g re e m e n ts , in c lu d in g  th o se  for co o p era tiv e  o r  jo in t  
a d m in is tra t io n  o f a n y  fu n c tio n s  o r p ow ers w ith  a  local g o v e rn m en t, 
w ith  th e  s ta t.’ , o r w ith  th e  U n ited  S ta te s ;

(5) to  re q u i .e  pe rio d ic  a n d  sp ec ia l re p o rts  from  r. m u n ic ip a l d e p a r t­
m e n t to  bu su b m itte d  th ro u g h  th e  m u n ic ip a l execu tive ;

(6) lo  su e  a n d  be su ed ;
(7) to  levy ta x e s  a n d  spec ia l a .oessm en ts;
(8) to  en fo rce  o rd in an c es  a n d  to  p re sc rib e  p e n a ltie s  for v io la tio n s;
(9) to  a cq u ire , m a n a g e , co n tro l, m s  a n d  d ispose  o f  re a l a n d  p e rsonal
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S e c . 47 .08 .140 . D e f in i t io n s .  In A S 47 .08 .010  —  47 .08 .140
(1) " a p p lic a n t” m e a n s  a  p e rso n  w ho h a s  su ffe red  a  c a ta s tro p h ic  

illn e ss  a n d  is  a p p ly in g  fo r a s s is ta n c e  u n d e r  A S  47 .0 8 .0 1 0  —  47 .08 .140  
o r is th e  su b je c t o f nn  a p p lic a tio n  for a s s is ta n c e  u n d e r  A S 47 .08 .010  — 
47.08.140;

(2) " a p p lic a n t’s  s h a r e ” m e a n s  th e  a m o u n t o f  th e  to ta l  m ed ical 
e x p en se  re la te d  to th e  c a ta s tro p h ic  illn e ss  w h ich  th e  c o m m ittee  d e te r ­
m in e s  th e  a p p lic a n t  c a n  re a so n a b ly  b e  ex p ec ted  to  p a y  b a se d  on 
incom e, a s se ts , a n d  n u m b e r  o f  d e p e n d e n ts  u n d e r  A S 47 08.060;

(3) " c a ta s tro p h ic  i lln e s s” m ea n s  illn e ss  o r  in ju ry  w h ich  r e s u l ts  in 
m ed ical e x p en ses  o f  o v e r  $ 1 ,000  d u r in g  a  p e rio d  n o t  to  exceed  12 
m o n th s , a f te r  a ll  o th e r  so u rces o f th ird -p a r ty  p a y m e n t h a v e  b een  
e x h au s te d ;

(4) "c o m m itte e"  m e a n s  th e  C a ta s tro p h ic  I l ln e ss  C o m m ittee , c re a te d  
u n d e r  A S 47 .08 .020;

(5) "e le c tiv e  m ed ica l o r  su rg ic a l p ro c ed u re s” m e a n s  t r e a tm e n t  w h ich  
is  n o t e s se n tia l  to  th e  life  o r  h e a l th  o f a  person ;

(6) " fa m ily "  m e a n s  tw o o r m o re  p e rso n s  r e la te d  by  b lood  o r  m a rr ia g e  
o r ad o p tio n  liv in g  a s  o n e  econom ic u n it;

(7) " liq u id  a s s e ts ” m e a n s  a s se ts  w h ich  can  be re a d ily  co n v erted  to  
c ash ;

(8) "m ed ica l e x p en se ” m e a n s  nny  f in a n c ia l o b lig a tio n  in c u rre d  in  
th e  cou rse  o f  t r e a tm e n t  o f  illn e ss  a s  p re sc rib ed  by  a  p h y sic ia n , in c lu d ­
in g  b ills  fo r a n c illa ry  se rv ice s , p a t ie n t  t r a n s p o r ta tio n , t r a n s p o r ta tio n  
o f a  m ed ica l o r  fam ily  e sco rt w h en  re a so n a b ly  n ecessa ry , o r  liv in g  
e x p en ses  w h ile  re c e iv in g  o u tp a t ie n t  t r e a tm e n t  in  a  c o m m u n ity  to  
w hich  th e  a p p lic a n t  is n o t re a so n a b ly  a b le  to  c o m m u te  from  th e  a p p li­
c a n t’s  p e rm a n e n t  p lace  o f  abode;

(9) "n o n liq u id  a s s e ts ” m e a n s  a ll  a s s e ts  w h ich  a re  n o t  liq u id  a sse ts ;
(10) " p e rm a n e n t  p lace  o f  ab ode” m e a n s  a  d w e llin g , o r  a d w e llin g  

u n i t  in  a  m u ltip le  d w e llin g , in c lu d in g  lo ts  a n d  o u tb u ild in g s  o r  a n  
a p p ro p ria te  p o rtio n  o f  th e se , w h ich  a re  n e ce ssa ry  to  c o n v e n ie n t u se  o f 
th e  d w e llin g  u n it;

(11) "p ro v id e r” m e a n s  a  lic en sed  p h y sic ia n , p h a rm a c is t ,  d e n tis t ,  o r  
o th e r  h e a l th  se rv ice  w o rk e r  o r  a  licensed  h o sp ita l , c lin ic , sk ille d  
n u rs in g  hom e, in te rm e d ia te  c e re  fac ility  o r  h e a l th  m a in te n a i.e e  o rg a ­
n iza tio n  w h ich  h a s  p ro v id ed  se rv ice s  n o t  ex c lu d ed  by  A S 47  08.050 to  
a n  a p p lic a n t a s  a  r e s u l t  o f a  c a ta s tro p h ic  illn ess;

(121 " th ird -p a r ty  p a y m e n ts"  m e a n s  p a y m e n ts  o f  m ed ica l ex p en ses 
re la te d  to a  c a ta s tro p h ic  illn e ss  by so u rces  o th e r  th a n  th e  a p p lic a n t o r 
th e  co m m ittee , in c lu d in g  b u t  n o t lim ited  to  s ta te  a n d  fe d era l m ed ical 
a s s is ta n c e  p ro g ram s , p r iv a te  h e a l th  in su ra n c e , em p lo y m en t-re ln ted  
h e a lth  in su -a n c e , m il i ta ry  h e a l th  in su ra n c e , w o rk e rs ' co m p en sa tio n , 
v io le n t u n i te s  co m p e n sa tio n , In d ia n  H e a lth  S erv ice  o f  th e  U n ited  
S ta te s  D e p a rtm e n t o f H e a lth  a n d  H u m a n  S erv ices, a n d  a w a rd s  in  lega l 
a c tio n s. <§ 1 ch 107 SL A  1978)

Chapter 10. Delinquent Minors and Children 
in Need of Aid.

§ 47.10.010 W e l f a r e , S o c ia l  S e r v i c e s  a n d  I n s t it u t io n s  § 47.10.010

1. C h ild re n ’s  Prucc-.'tdinga (5§ 47.10 .010 —  47.10.142)
2. Ju v e n ile  In stitu tio n s (§5 47.10 .150 —  47.10.220)
3. C are  o f C h ild re n  (11 47.10.230 —  4/.10 .260)
4. G enera l P rov isions (11 47.10 .270 — '" .1 0 .2 9 0 )

N O T E S  T O  D E C IS IO N S

C ite d  in  F lo res v . F lo res , Sup . C t . Op.
No. 1875 (F ile  No. 3832), 598 P .2d  893
(1979).

A rticle 1. C hildren’s Proceedings.
S e c t io n
85. C h ild  in  need of a id ; relig ious 

treatm ent 
90. Records 
95. A rre s t o f a m inor 
100. Retention o f ju risd ictio n  over m inor 
110. Appointm ent o f guardiun or 

custodian 
120. Support o f m inor 
130. Detention
140. Tem porary detention and detention 

hearing
142. Em ergency custody and tem porary 

placem ent hearing

S e c . 47 .10 .010 . J u r i s d i c t i o n ,  (a) P ro ceed in g s r e la t in g  to  a  m in o r 
u n d e r  18 y e a r s  o f  ag e  re s id in g  o r found  in  th e  s ta te  a re  g o v ern ed  by th is  
c h a p te r , ex cep t a s  o th e rw ise  p ro v id ed  in  th is  c h a p te r , w h e n  th e  c o u rt 
f in d s  th e  m in o r

(1) to  b e  a  d e lin q u e n t  m in o r  a s  a  r e s u l t  o f  v io la tin g  a  c rim in a l law  
o f th e  s ta te  o r  o f a  m u n ic ip a lity  o f  th e  s tu te ;  o r

(2) to  be a  ch ild  in  n eed  o f  a id  a s  a  r e s u l t  o f
(A) th e  ch ild  b e in g  h a b itu a l ly  a b s e n t  from  h o m e o r  re fu s in g  to  

accep t a v a i la b le  c a re , o r  h a v in g  no p a re n t ,  g u a rd ia n , c u s to d ia n  o r  r e la ­
tiv e  c a r in g  o r w illin g  to  p ro v id e  c a re , in c lu d in g  p h y sical a b a n d o n m e n t 

by
(i) b o th  p a re n ts ,
(ii) th e  su rv iv in g  p a re n t ,  o r
(iii) o n e  p a re n t  i f  th e  o th e r  p a r e n t ’s  r ig h ts  a n d  re sp o n s ib ilitie s  h av e  

b een  te rm in a te d  u n d e r  A S 47 .10 .080  o r v o lu n ta r ily  re lin q u ish e d ;

S e c t io n

10. Ju risd ic tio n  
20. Investigation  and petition 
3 0 . Sum m ons and custody o f m inor 
40. Release o f m inor 
50. Appointm ent o f guard ian  ad litem  or 

attorney 
6 0 . W a ive r o f ju risd ictio n  
70. H earing s
75. Young  ad u lt advisory panels
80. Judgm ents and orders
8 1 . Predisposition hearing  reports
82. Best in terests or the ch ild
83. R e n e w  hearing  inform ation
84. Leg a l custody, guard iansh ip , and

residua l parental r ig h ts  and 
responsib ilities

in



(Hi tin; c h ild  bein|» in n eed  o f m ed ical t r e a tm e n t  tu  cu re , a lle v ia te , 
o r p re v e n t s u b s ta n t ia l  p h y sic a l h a rm , o r m e n ta l h a rm  os ev id en ced  by 
fa ilu re  to  th r iv e , s e v e re  a n x ie ty , d ep ress io n , w ith d ra w a l, n r  u n to w a rd  
o p p re ss iv e  b e h a v io r  o r  h o s ti li ty  to w ard  o th e rs , a n d  th e  c h ild ’s  p a re n ts  
o re  u n w illin g  to  p ro v id e  th e  m ed ical t r e a tm e n t;

((.’> th e  ch ild  h a v in g  su ffe red  s u b s ta n t ia l  p h y sica l h a rm  o r  i f  th e re  is 
a n  im m in e n t a n d  s u b s ta n t ia l  r isk  t h a t  th e  ch ild  w ill su ffe r  su c h  h a rm  
us a  r e su lt  o f  th e  a c tio n s  do n e  by o r  c o n d itio n s c re a te d  by  th e  c h ild ’s 
p a re n t, g u a rd ia n  o r c u s to d ia n  o r  th e  fa ilu re  o f th e  p a re n t ,  g u a rd ia n  o r 
c u s to d ia n  a d e q u a te ly  lo  su p e rv ise  th e  ch ild ;

(1)1 th e  c h ild  h a v in g  b een  se x u a lly  ab u se d  e i th e r  by .h e  c h ild 's  
in d e n t , g u a rd ia n  o r  c u s to d ia n , o r  a s  a  r e su l t  o f co n d itio n s c re a te d  by 
th e  c h ild 's  p a re n t ,  g u a rd ia n  o r  c u s to d ia n , o r  by  th e  fa ilu re  o f  th e  
p a re n t , g u a rd iu n  o r c u s to d ia n  a d e q u a te ly  to  su p e rv ise  th e  ch ild ;

(E> th e  ch ild  c o m m ittin g  d e lin q u e n t  a c ts  a s  a  r e s u l t  o f  p re ssu re , 
g u id an ce , o r  ap p ro v a l from  th e  c h ild ’s  p a re n ts , g u a rd ia n  o r  cu s to d ian ;

(F l th e  ch ild  h a v in g  su ffe red  s u b s ta n t ia l  p h y sica l a b u se  o r n e g le c t a s  
a  re s u lt  o f  c o n d itio n s  c re a te d  by  th e  c h ild ’s  p a re n t , g u a rd ia n  or 
cu sto d ian .

W h en  a  m in o r is  accu sed  o f  v io la tin g  a  tra ffic  s tu tu te  o r  re g u - 
, a tra ff ic  o rd in an c e  o r  re g u la tio n  o f a n  in co rp o ra ted  m u n ic ­

ip a lity , a  fish  a n d  g a m e  s t a tu t e  o r re g u la tio n  u n d e r  A S 16 o r a  p a rk s  
a n d  recreaM onal fa c ili t ie s  s t a tu te  o r  re g u la tio n  u n d e r  A S 41 .21 , 
e x ce p tin g  a  s t a tu te  th e  v io la tio n  o f  w hich  is a  felony, th e  p ro ced u re  
p re sc rib ed  in  A S 47 .10 .020  —  4 7 .1 0 //9 0  m ay  n o t be follow ed, ex cep t 
t h a t  a  p a re n t ,  g u a rd ia n  o r leg a l c u s to d ia n  sh a ll  be p re se n t a t  a ll  p ro ­
ceed ings. T h e  m in o r a ccused  o f a  tru lfic  offense, a  fish  a n d  g a m e  s ta tu te  
o r re g u la tio n  v io la tio n  u n d e r  A S 16 o r  p a rk s  a n d  re c re a tio n a l fa c ilitie s  
v io la tio n  u n d e r  A S 41.21 s h a l l  be  c h arg ed , p ro secu ted , u n d  se n ten c ed  
in th e  d is t r ic t  c o u r t  in  th e  sa m e  m a n n e r  u s  a n  u d u lt.

(c) In a  c o n tro v e rsy  co n ce rn in g  custody  o f  a  m in o r, th e  c o u r t  m ny 
ap p o in t a  g u a rd ia n  o f th e  p e rso n  a n d  p ro p e rty  o fa  m in o r a n d  m ay  o rd e r 
su p p o r t fro m  e i th e r  o r  b o th  p a re n ts . C u sto d y  o f a  m in o r  m ay  be g iv en  
to Ih e  D e p a r tm e n t o f H e a lth  a n d  S o c ia l S e rv ices, a n d  p a y m e n t o f su p ­
port m oney  lo th e  d e p a r tm e n t m ay  be o rd ered . (§ 4 a r t  I ch  145 SLA  
l!)f>7; am  8 1 eh 76  SLA  1961; a m  §8 1, 2 ch 110 SLA  1967; a m  § 1 ch 
6 1 SLA  1969; a m  S O ch  104 SL A  1971; a in  88 7 ,8  ch 63 SLA  1977; a m  
ii 1 ch  104 SLA  1982)

( 'ro ss  re fe re n c e s . See Itu lrs  o fC h il-  am endm ent udded subparagraph (2 ) lF l  lo 
t J m is  IW -cd u rc , A laska  Utiles uf Court subsection (a).
rntt'i-durc ...id  A tJiiiiiiin tratian . Fo r w a ive r L’t l ito r ’u n o tvs . *— Section 7, c li. 110, 
ol im istlicl i«*n. sire A S  17.1001)0. Fo rp rovi- S I .A  1007, us amended by 5 HO, c li. 60, S L A  
sums re lating  to ch ild  protection, see A S  1070, provides: " In  exercising its ju risd ic* 
17 17 Fo r provisions estab lish ing  office of tinu under A S  17.10, the superior court 
ch ild advocacy, see A S  -17.50. m ay designate d istrict judges nnd inngis-

1Cffeet o f  am en d m en ts . — T h e  1082 I rates us m asters under C iv il R u le  53."

ii IV 10,01(1 A i .a s k a  K i'a t iit k k  § ‘17.10.010
§ 47.10.010 W k i.k a h b , S o c ia l  S e k v ic k h  a n i> I n h t it iih u w h  S 47.10.010

Section 3 2 . ch . 63, S I .A  1977, provideo: 
"Section 7 o f (h is  A c t has the effect o f 
changing C h ild ren '* R u le  12 by deleting 
nny references to 'T ru a n t from school,' 
'endongertingl the m orals or h ea lth ,’ 
‘being w ayw ard  or h a b itu a lly  disobedient,'

o r 'uncontrolled,' and has the effect o f 
substitu ting  the words 'child in  need o f aid ' 
for the term s ‘ch ild  in  need o f supervision' 
and 'dependant' where those two term s 
appear in  R u les  o f C h ild ren 's  Procedure.”

N O T E S  T O  D E C IS IO N S

A p p lic a b il it y  u f  1977 n m en d m e n t----
A ll  cases pending at the lim e  o f the enact­
ment of the new ch ild ren 's sta tute  hy the 
1977 acts a re  entitled  to h earin g  under the 
new , ra th e r than  the old, standards. In  re 

Sup. C t . Op. No. 1548 (F ile  Nos. 
3219, 3229), 573 P .2d 1376 (1978).

In  order to provide guidance to the supe­
rio r court for the ad m in istra tion  of ju v e ­
n ile  ju stice , ch ild ren  adjudged dependent 
under the standards o f form er subsection 
(a)(5 ) o f t i l l ,  section p rio r to its  repeal in  
1977 a re  en titled , on request, lo  s  disposi­
tional hearing  under the standards of the 
newly-enacted subsection (a )(2 )(C ) o f th is 
section. In  rc  J .M ., Sup . C t . Op. No. 1548 
(F ile  Nos. 3219, 3229). 573 P .2d 1376

(1978).
C h ild re n  adjudged dependent under 

former (n)(5> o f th is  section are  entitled  on 
request to an ad jud icative hearing  under 
the standards o f subsection (a )(2 )(C ). In  re
C .L .T . ,  Sup . C t . Op. No. 1866 (F ile  No. 
3607), 597 P .2d 581 (1979).

R e h a b il ita t io n , r r . lh c r  th a n  p u n is h ­
m en t, is  the e x p re s s  p u rp o se  o f  ju v e ­
n ile  ju r is d ic t io n . M ere confinem ent 
w ilh u u t treatm ent docs not contribute to 
the goal of reh ab ilita tio n ; such confine­
ment constitutes cruel und unusua l pun­
ishm ent. R u s t v . S ta le , Sup . C l .  Op. No. 
1668 (F ile  No. 3172). 582 P .2d  134 (1978).

P r in c ip u l p re ce p t b e h in d  c h ild re n 's  
c o u r t  co n ce p t ia  th a t a  person under 18 
y e a rs  of age does not have m uturc jud g­
m ent and m ay not fu lly  rea lize  the conse­
quences o f h is  acts , and th a t therefore he 
should not generauy have to bear tho 
stig inu of a c rim in a l conviction for the rest 
o f h is  life . In  re  P .M .. Sup . C t . Op. No. 857 
(F ile  No. 1538), 504 P.2d 837 (1972).

A  c h ild  ' 'in  need o f  u id ”  a p p e a rs  to 
be the  fu n c t io n a l e q u iv a le n t  o f  a  
"d e p e n d e n t"  c h ild  under th is  section as 
i l  existed prior to its  1977 amcnc m ont. In  
rc  C .L .T . ,  Sup . C t . Op. No. 1866 (F ile  No. 
3607), 597 P .2d 518 (19791.

T h e  p h ra se  " u n d e r  18 y e a r s  o f  nge" 
refers to the nge o f the accused person a t 
the tim e o f the alleged offense. In  re P .H ., 
Sup . C l .  Op. No. 857 (F ile  No. 1538). 504 
P .2d 837 (1972).

J u r is d ic t io n  d e p e n d e n t u p o n  age o f  
o ffe n d e r  a t t im e o f  a c L  —  Ju v e n ile  ju r is ­
diction of the superior court in  d e lin ­
quency proceedings iB dependent upon the 
age o f tho offender a t the tim e of the d e lin ­
quent acts. Henson v . S ta te , Sup . C t . Op. 
No. 1590 (F i le  No. 3024). 576 P.2d 1352

(1978).
C h i ld  is  e xe m p t fro m  c r im in a l p ro s ­

e c u lio n  u n t il c h ild re n 's  c o u r t  w a iv e s  
ju r is d ic t io n . — From  the moment a ch ild  
commits un offense he is exempt from 
c r im in a l prosecution u n til the child ren's 
court properly w a ives its  ju risd ic tio n . In  re  
P .H ., Sup . C t . Op. No. 857 (F ile  No. 15381. 
504 P.2d 837 (19721.

D e fe r r in g  a c t io n  a g a in s t  c h ild  u n t il 
I8 th  b ir th d a y  w o u ld  f ru s t ra te  p u rp o se  
o f  ju v e n ile  c o u r ts . —  T o  a llow  o ffic ia ls  
charged w ith  the execution o f the law  to 
prosecute a ch ild  offender as a crim in a l 
m ere ly by deferring  action u n til the ch ild 's 
18th b irthd ay would frustra te  ll : .' purpose 
of ju v e n ile  courts. In  re  P .H ., Sup . C l .  Op. 
No. 857 (F i le  No. 1538). 504 P.2d 837

(1972).
Serious constitutional issues would 

a rise  i f  the nu lu re  o f 'he proceedings 
against a ch ild  offender were lo  depend an 
the a rb itra ry  decision o f law .enforcem ent 
o ffic ia ls . In  re P .M ., Sup .. C t . Op. No. 857 
(P ile  No. 1538), 504 P .2d 837 (1972).

W hen  p e rso n  o v e r  o r  u n d e r  c e r ta in  
ag e . —  W ith  respect lo  penal statutes, 
w hether a person is  over or under a  ce rta in  
ago depends upon w hether he has reached 
that p a rticu la r an n ive rsa ry  o f h is  b irthday 
o r not. S ta te  v . L in n , Sup . C l .  Op. No. 47 
(F ile  No. 122). 303 P .2d 361 (1961).

" D e lin q u e n t"  s ta tu s  depends not upon 
u c r im in a l conviction but upon proof that 
the ju ve n ile  committed acts w hich would 
have been c rim in a l i f  committed by an 
adu lt. R ust v . S ta le , Sup . C t. Op. No. (668 
(F ile  No. 3172). 582 P .2d 134 (1978).

O n e  w ho  co m m itted  u c r im e  w h en  18 
y e a rs  o f  uge co u ld  lie  c r im in a l ly  p ro se ­
c u te d , a s  a n  a d u lt , when he had keen 
previously adjudged a delinquent m inor 
nnd the court hod retained supervisory 
ju n sd ic tio n  over h im  -in til ago 19. Henson 
v . Stute , Sup . C t . Op. No. 1590 (F ile  No. 
3 0 2 0 .5 7 6  P .2d 1352(1978).
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F o rm e r A S  17.12.110(d)(4) not in  co n ­
f l i c t .— Form er A S  17 .12 .110ld)l4 l, w h ich  
provided that a person who, w h ile  under 
the age o f 18, possesses, controls o r uses 
any amount o f m arijuana  w as, upon con­
viction , g u ilty  o f a misdemeanor pun­
ishable hy a fine of not more than $1000, 
w as not in  conflict w ith  paragraph (a)(1 ) o f 
th is  section and A S  47.10.080(b)(1). 
M .O .W . v. S ta le . C t . A p p . Op. No. 95 (F ile  
No. 4846). 645 P.2d 1229 (1982).

S ta te  m a y  In te r fe re  w ith  c e r ta in  co n ­
d u c t  o f  c h ild re n  in  need o f  a id . —  Con­
duct o f ch ild ren  alleged to be in  need of 
supervision Isce now ch ild ren  alleged lo be 
in  need o fn id l, such a s  runn ing  aw ay from 
home and foster homo placem ent, m ay 
constitu tionally he interfered w ith  by the 
state . L .A .M . v . S ta te , Sup . C t. Op. No. 
1249 (F ile  No. 2221). 547 P .2d 827 (1976).

In te re s ts  to be p ro te c te d  b y  le g is la ­
tio n  re g a rd in g  c h ild re n  in  need  o f u id . 
—  See L .A .M . v . S ta te , Sup . C t . Op. No. 
1249 (F ile  No. 2221), 547 P .2d  827 (1976).

M cnns ch o sen  h y  th e  s ta le  lo  p ro te c t 
c h ild re n  a re  c lo se ly  a n d  su b s ta n t ia l ly  
re la te d  to an  a p p ro p r ia te  g o ve rn m e n t 
in te re s t . L .A .M . v. S ta te , Sup . C t. Op. No. 
1249 (F ile  No. 2221), 547 P.2d 827 (1976).

T h e  p u rp o se  o f  tho su p e rv is io n  o r  
tre a tm e n t co n te m p la te d  b y  th e  c re ­
a t io n  o f  tho c h ild  in  n eed  o f  s u p e rv i­
s io n  |sce now ch ild  in  need of a id), und its 
predecessor noncrim inal delinquency was 
re in legrutiun  o f the ch ild  into her fam ily  
and resumption o f paren ta l custody includ­
ing parental control. L .A .M . v . S ta te , Sup . 
C t . Op. No. 1249 ( F i le  No. 2221), 547 P .2d 
827 (1976).

T h o  d is c re t io n  a llo tte d  a  p a re n t  In  
the a d m in is tra t io n  o f  p u n ish m e n t Is 
n o t u n lim ite d . C le a r ly  it  aocs not extend 
to punishm ent reg u la rly  causing the "sub­
stan tia l physical h arm " w hich  under sub­
section (a)(2 )(C ) determ ines thut u child is 
in  need o f uid. In  rc  D .C ., Sup. C t . Op. No. 
1862 (F ile  No. 3840), 596 P .2d 22 (1979).

A  m in o r  w h o  h a s  been  ad jud ge d u 
c h ild  in  need o f  s u p e rv is io n  |n o w  c h ild  
In  need c f  u id  I cu n n o t be  in s titu -  
tio ""!< zed  under the C h ild ren 's  Code. In 
’ e  A  M inor C h ild , Sup . C t . Op. No. 737 
(F ile  No. 1524), 490 P.2d 658 (1971).

T h e  Departm ent o f H ea lth  and Social 
Services dues not pussess the au thority  to 
institu tiona lize  any  m ino r, includ ing  one 
who has been declared a ch ild  in  need of 
supervision Isce  nuw ch ild  in  need o f a i J I  
who has been committed to its  custo-’  . it  
is  unreasonable to construe A ' .. . c h il­
dren's stutu les in  a m anner which would

resu lt in  lire  grant to the Departm ent of 
H ea lth  and Socia l Serv ices o f broader 
powers o f commitm ent than possessed by 
the tr ia l court. In  re A  M inor C h ild , Sup . 
C t . Op. No. 737 (F i le  No. 1524), 490 P.2d 
6 58 (1 97 1 ).

R e q u is ite s  to  d e te rm in a t io n  o f  d e lin ­
q u e n c y . — Defore a ju ven ile  can be deter­
mined delinquent in  a proceeding w hich  
could re su lt in  com m itm ent to an in s t itu ­
tion , thus cu rta ilin g  h is  freedom, certain  
requ isites m ust be met. F ir s t , w ritten  
notice of the charges rc 'b e  given to the 
ju v e n ile  end h is  p a rw .is  su ffic ien tly  in  
advance of the proceedings to allow  prep­
aration  to meet the charges. Second, the 
ch ild  and h is  parents m ust he apprised o f 
the rig h t to counsel, includ ing appointed 
counsel in  case o f indigency. T h ird , the 
ch ild  m ay exercise h is  privilege against 
se lf-incrim ination . L a s t ly , absent a  va lid  
confession, the determ ination o f d e lin ­
quency cannot he sustained in  the absence 
o f sworn testim ony, w h ich  is  subject to 
cross-exnm ination. K .J .  v . S ta te , Sup . C t. 
Op. No. 628 (F ile  No. 1144), 471 P.2d 367
(1970).

M in o r  p ro p e r ly  d e c la re d  d e lin q u e n t . 
—  W here the low er court determ ined that 
a m inor would not abide by any orders it  
entered regarding her supervision under 
form er subsection (j) o f A S  47.10 .080 , th is  
behavior constituted w illfu l c rim in a l con­
tem pt of the court’s  au tho rity ; w ere she an 
oduit, her actions would be characterized 
as a  "crim e" under A la sk a  statutes. She 
w as, therefore, properly declared a d e lin ­
quent and subject to those sanctions a v a i l­
able for the correction o f a delinquent 
m inor's behavior. L .A .M . v. S ta te , Sup . C t. 
Op. No. 1249 ( F i le  No. 2221). 547 P .2d 827
(1976).

W h ere  tho p a re n ts ’ In te re s ts  a re  
h o s t ile  to th e  c h ild 's , the  p a re n ts  m ay  
no t s e le c t th e  c h ild 's  a tto rn e y . WagstafT 
v . Superior C ourt, F a m ily  Court D iv ., Sup . 
C t. Op. No. 1144 (F ile  No. 2208), 535 P.2d 
1220 (1975).

T h e n  the c h ild  m a y  re ta in  the  a tto r­
n ey  o f h is  c h o ic e  or, in  the a lte rna tive , 
ask  the court to appoint an attorney for 
h im . W agstafT v . Superio r C ourt, F a m ily  
Court D iv ., Sup . C t. C p . No. 1144 (F ile  No. 
22081, 535 P .2d 1220 (1975).

A n d  c o u rt  m u st re sp e c t ch o ice . —  I f  
the ch ild  > k is  retained counsel, the court 
must r>- peel the child 's choice. W agstafT v. 
S i v  .to r C o urt. F a m ily  Court D iv ., Sup . 
- l  Op. No. 1144 (F ile  No. 2208). 535 P.2d 
1220(1976).

T h e  re q u ire d  s ta n d a rd  o f  p m o f  lia s  
hern increased from "a preponderance of
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the evidence”  to "beyond a  reasonable 
doubt" in  the adjud icatory stages o f a t 
least those delinquency proceedings in  
w hich  a  ch ild  iB charged w ith  an  act th a t 
would be a crim e i f  committed hy an  adu lt. 
E . J .  v . S ta te , Sup . C t . O p. No. 628 (F ile  No. 
1144), 471 P .2d  3 6 7 (1 9 7 0 ).

P r iv i le g e  a g a in s t  s e lf- in c r im in a t io n . 
—  See E . L . L .  v.' S ta te , Sup . C t . Op. No. 
1540 (F ile  No. 3374), 572 P .2d  786 (1977) 
(decided prior to tho 1977 am endm ent to 
th is  section).

V io la t io n  o f  fo rm e r  In w  re la t in g  to 
p u rc lio se  o f  In to x ic u t ln g  liq u o rs  b y  
m in o rs . —  See P u rd y  v . U n ite d  S tates , 16 
A laska  173, 146 F .  Supp. 762 (D . A la sk a  
1956).

P ro s e c u tio n  f o r  J o y r id in g . —  Subsec­
tion (h) o f th is  section and form er A S  
28.35.010(d) demonstrated a c le a r le g is la ­
tive  in ten t to exclude from the coverage 
and requ irem ents of the ju ve n ile  code 
those cases in vo lv in g  alleged m isde­
m eanor v io lations o f A la sk a 's  "joyrid ing" 
sta tute  by persons under. 18 years of age. 
S ta le  v . G .L .P . ,  Sup . C t . O p. N o . 1786 (F ile  
No. 2978), ,;90 P .2d 65 (1979).

One unc r  18 years of age could be 
charged, prosecuted and sentenced in  Lhe 
d istr ic t court, as an ad u lt, for a m isde­
m eanor v io lation  of A la sk a 's  "joyrid ing" 
s ta tute , form er A S  28.35 .010(a), before 
there had been an order hy the superior 
court w a iv in g  the la tte r court's juven ilo  
ju risd ic tio n . Stute v . G .L .P . ,  Sup . C t . Op. 
No. 1786 (F ilo  No. 2978), 590 P .2d 65
(1979).

T e rm in a t io n  o f  p n re n tu l r ig h ts  d u e  
to  a b a n d o n m e n t. —  In  proceeding to 
term inate  paren ta l rig h ts , a lthough tr ia l 
judge o ra lly  stated lb  he considered in ­
vo lu n ta ry  in cu rccn  .ion to constitute 
abandonment, w here w ritte n  find ings of

fact, subm itted by state end signed by 
court, referred to purent's vo luntary 
absence from October o f 1980 to Ju n e  of 
1931 as the re levant conscious disregard of 
parenta l obligations, there wae no 
reversib le  erro r. Nada A . v . S ta te . Sup . C t . 
Op. No. 2632 (F ile  Nos. 6546, 6693), 660 
P .2d  436 (1983).

T h e r e  Is  n o  s ta tu te  a u th o riz in g  
a w a rd s  o f  a tto rn e y ’s  fees in  c h ild  In  
n eed  o f  a id  p ro ce e d in g s , nor has any 
ru le  o r order au thoriz ing  such an aw ard  
been prom ulgated. Cooper v . State , Sup . 
C t . Op. No. 2453 (F ile  Nos. 4906, 4970), 
638 P .2d 174 (1981).

A p p e a l a f te r  s e rv in g  sen te nce . — I f  
there rem ain  co llatera l legal d isab ilities 
ap a rt from the sentence, an appeal is not 
mooted even though the sentence has been 
served . E J .  v . S ta te , Sup . C t . Op. No. 628 
( F i le  No. 1144), 471 P.2d 367 (1970).

A p p lie d  in  In  re S .D ., Sup . C t. Op. No. 
1255 (F ile  No. 2530), 549 P.2d 1190 (1976).

Q uoted  in  In  rc  P .N ., Sup . C l . Op. No. 
1127 (F ile  No. 2191), 533 P.2d 13 (1975); 
R .D .S .M . v . In take  O fficer, Sup . C l .  Op. 
No. 1449 (F i le  No. 2821), 565 P.2d 855
(1977); N .P .A . v . S ta te , Sup . C t . Op. No. 
2005 (F ile  No. 4618), 604 P.2d 699 (1979);
E .A .  v . S ta te , Sup . C t . Op. No, 2289 (F ilo  
N os. 4687, 4870). 623 P .2d 1210 (1981).

S ta te d  in  D .R .C . v . S tate , C t . App. Op. 
No. 94 (F ile  No. 4905). 648 P.2d 252 
(1982).

C i lc d  in  G ranato  v . O cch ip in ti, Sup. C t. 
Op. No. 1962 (F ile  No. 3756), 602 P.2d 442
(1979); P .S . v . S ta te , C t . App. Op. No. 194 
(F i le  N»- 6870), 655 P.2d 1319 (1982); 
S ta te  v . R .H ., C t . App. Op. No. 375 (F ilo  
No. 7768), P.2d (1984); B row er v. 
S ta te , C t . A pp. Op. No. 381 (F ile  No. 7916), 

P.2d (1981).

C o lla te ra l re fe re n c e s . —  27 A m . J u r . ,  
In fan ts , §§ 101 lo  112; 31 A m . J u r . ,  J u v e ­
n ile  Courts and D elinquents, Dependent 
and Neglected C h ild re n , §§ 13 to 50.

43 C .J .S ., In fan ts , §§ 6 , 93 et seq.
Another court's ju risd ic tio n  over a ch ild  

os affected by assum ption o f ju risd ic tio n  
by ju ve n ile  court, 11 A L R  147; 78 A L U  
317 ; 146 A L R  1153.

Vagrancy o f m inora. 14 A L R  1507.
C o nstitu tio n a lity  of sta tute  w hich , for 

reform atory purposes, deprives parent o f 
custody or control o f ch ild , 60 A L R  1342.

Power of ju v e n ile  court to exercise 
continuing ju risd ic tio n  over in fan t de lin­
quent or offender, 76 A L R  657.

M arriag e as affecting ju risd iction  o f 
ju v e n ile  court over delinquents or depen­
dents, 14 A L R 2 d  336.

Hom icide by ju ve n ile  as w ith in  ju risd ic ­
tion o f ju v cn ilu  court, 48 A LR 2 d  662.

Age o f ch ild  a t tim e o f  alleged offense or 
delinquency, or at tim e legal proceedings 
a re  commenced, as criterion  of ju risd iction  
o f ju v e n ile  court, 89 A L R 2 d  506.
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S e c . ‘17.10.020. In  v e s t ig a t io n  a n d  p e t i t io n ,  (a) W h en e v e r a  p e r ­
son  in fo rm s  th e  c o u rt o f  th e  fac ts  w h ich  b r in g  a  m in o r w ith in  th is  
c h a p te r , th e  c o u rt s h a l l  a p p o in t  a  c o m p e ten t p e rso n  o r  ag en cy  to m ak e  
a  p re lim in a ry  in q u iry  a n d  re p o rt  fo r th e  in fo rm a tio n  o f th e  co u rt to 
d e te rm in e  w h e th e r  th e  in te re s ts  o f  th e  p u b lic  o r  o f th e  m in o r  re q u ire  
t h a t  fu r th e r  ac tio n  be ta k e n . U pon  th e  re c e ip t o f  th e  re p o rt ,  th e  c o u rt 
m ay  in fo rm a lly  a d ju s t  o r  d isp o se  o f th e  m u tte r  w ith o u t a  h e a r in g , o r  it 
m ay  a u th o r iz e  th e  p e rso n  h a v in g  k n o w led g e  o f  th e  fac ts  o f  th e  case  to 
Tile w ith  th e  c o u rt a  p e ti t io n  s e t tin g  o u t th e  fach,. W here th e  c o u rt 
in fo rm a lly  a d ju s ts  o r  d isp o ses  o f  th e  m a t te r ,  th e  m in o r m a y  n o t be 
d e ta in e d  o r ta k e n  in to  th e  cu sto d y  o f th e  c o u rt, a n d  t h j  m a t te r  sh a ll  be 
c losed b y  th e  c o u r t u p o n  a d ju s tm e n t  o r  d isp o sitio n .

(b) T h e  p e tit io n  a n d  a ll  su b s e q u e n t  p lea d in g s  sh a ll  be  s ty led  a s
follow s: " In  th e  m a t te r  o f ............................................................   a  m in o r  u n d e r
18 y e a rs  o f  a g e .” T h e  p e tit io n  m ay  be e x ecu ted  upo n  th e  p e ti t io n e r ’s 
in fo rm a tio n  a n d  be lie f, a n d  s h a ll  be  v e rified . I t  sh a ll  in c lu d e  th e  
fo llow ing  in fo rm a tio n :

(1) th e  n a m e , a d d re ss  a n d  o ccu p a tio n  o f  th e  p e tit io n e r , to g e th e r  w ith  
th e  p e ti t io n e r ’s  re la tio n s h ip  to  th e  m in o r, a n d  th e  p e ti t io n e r 's  in te re s t  
in  th e  m a t te r ;

(2) th e  n a m e , ag e  a n d  a d d re s s  o f  th e  m in o r;
(3) a  b r ie f  s t a te m e n t  o f  th e  fa c ts  w h ich  b r in g  th e  m in o r  w ith in  th is  

c h ap te r ;
(4) th e  n a m e s  a n d  a d d re sse s  o f th e  m in o r’s  p a re n ts ;
(5) th e  n a m e  a n d  a d d re s s  o f th e  m in o r’s g u a rd iu n , o r  o f  th e  person  

h a v in g  co n tro l o r  cu s to d y  o f  th e  m in o r.
(c) I f  th e  p e ti t io n e r  lo e s  n o t  k n o w  a  fac t re q u ire d  in  th is  sec tio n , th e  

p e ti t io n e r  s h a ll  so  s t a te  in  th e  p e tit io n . (§ 5 a r t  I ch  145 S L A  1957)

C ro s9  re fe re n c e s . —  Fo r the pre lim i- C ourt. A s  to the petition, see C h ild ren 's 
n a ry  in q u iry  referred to in  (a ) o f th is  sec- R u le  8. 
lio n , sec C h ild re n 's  R u le  4. A la sk a  R u les of

NOTES T O  D E C IS IO N S

D is t in c t io n s  b e tw e en  th is  se c tio n  C i t e i  in  M .OAV. v . State , C t . App. Op. 
an d  A S  25.24 .310 . -  See G ranato  v . No. 95 (F ile  No. 4846), 645 P .2d 1229 
O rcb ip in t i.S u p . C t . Op. No. 1962 (F ile  No. (1982).
3756), 602 I ’ .2(1 442 (1979).

C o lla te ra l re fe re n c e s . — 42 A m . J u r .  qucnt und Dependent C h ild re n , §5 13 to
2d. In fan ts , §3 14 to 17, 29, 22  et seq .; 47 33
Am  J u r . 2d, Ju v e n ile  Courts nnd D elin- 43 C .J .S . ,  In funts, §3 G, 93 c l  Bcq.

S e c . 47 .1 0 .0 3 0 . S u m m o n s  a n d  c u s to d y  o f  m in o r ,  (a) A fte r  a  p e ti­
tio n  is filed  u n d  a f te r  f u r th e r  in v e s tig a tio n  w h ich  th e  c o u rt d irec ts , if

§ 47.10.030 W e l f a r e , S o c ia l  S e r v ic e s  a n d  I n s t it u t io n s  § 47.10.030

th e  p e rso n  h a v in g  cu sto d y  o r  co n tro l o f  th e  m in o r h a s  n o t a p p e a re d  
v o lu n ta r i ly ,  th e  c o u r t  s h a l l  is su e  a  su m m o n s  w h ich  (1) re c ite s  b rie fly  
th e  su b s ta n c e  o f  th e  p e tit io n ; (2) c le a r ly  s ta te s  th u t  a t  th e  h e a r in g  i t  is 
p o ss ib le  t h a t  p a re n ta l  r ig h ts  a n d  re sp o n s ib ili t ie s  m ay  be te rm in a te d  
fo rev e r a n d  t h a t  th e  m in o r  m a y  a t  th e  h e a r in g  b e  co m m itted  to th e  
D e p a r tm e n to f  H e a l th  a n d  S ocia l S e rv ice s  for po ss ib le  ad o p tio n ; a n d  (3) 
d ire c ts  th e  p e rso n  h a v in g  cu s to d y  o r  co n tro l o f  th e  m in o r to  a p p e a r  
p e rso n a lly  in  c o u r t w ith  th e  m in o r  a t  th e  p lace  a n d  a t  th e  tim e  s e t  fo rth  
in  th e  su m m o n s.

(b) In  a ll  c ases  u n d e r  th is  c h a p te r  th e  m in o r, e ach  p a r e n t  o f  th e  
m in o r  a n d  th e  g u a rd ia n  o f  th e  m in o r  s h a ll  be  g iv en  n o tice  a d e q u a te  to 
g iv e  a c tu a l  n o tice  o f  th e  p ro c ee d in g s  a n d  th e  p o ss ib ility  o f  te rm in a tio n  
o f p a re n ta l  r ig h ts  a n d  re sp o n s ib ili t ie s , t a k in g  in to  acc o u n t e d u ca tio n  
a n d  la n g u a g e  d iffe re n ce s  w h ich  a r e  k n o w n  o r  re a so n a b ly  a sc e r ta in u b lc  
by th e  p e ti t io n e r  o r  th e  d e p a r tm e n t .  T h e  n o tice  o f  th e  h e a r in g  sh a ll  
c o n ta in  a ll  n a m e s  by  w h ich  th e  m in o r  h a s  b e en  id en tif ie d . N o tice  s h a ll  
be g iv e n  in  th e  m a n n e r  a p D ro p ria te  u n d e r  ru le s  o f  c iv il p ro ced u re  for 
th e  se rv ice  o f p ro cess  in  a  c iv il a c tio n  u n d e r  A la sk a  law  o r in  a n y  
m a n n e r  th e  c o u r t  by  o rd e r  d ire c ts .  P ro o f  o f  th e  g iv in g  o f  th e  n o tic e  s h a l l  
b e  filed  w ith  th e  c o u r t  b efo re  th e  p e tit io n  is  h e a rd . T h e  c o u rt m ay  a lso  
su b p o e n a  th e  p a r e n t  o f  th e  m in o r , o r  a n y  o th e r  p e rso n  w hose te s tim o n y  
m ay  be n e c e ssa ry  a t  th e  h e a r in g . A su b p o e n a  o r o th e r  p rocess m ay  be 
se rv ed  b y  a  p e rso n  a u th o r iz e d  b y  la i to  m a k e  th e  se rv ice , a n d  w h e re  
p e rso n a l u  rv ice  c a n n o t be m ad e , th* c o u rt  m ay  d ire c t t h a t  se rv ice  o f  
p rocess be  in  a  m a n n e r  a p p ro p ria te  u n d e r  ru le s  o f  c iv il p ro ced u re  for 
th e  se  v ice o f  p ro c ess  in  a  c iv il a c tio n  u n d e r  A la sk a  law  o r  in  a n y  
m a n r .e r  th e  c o u r t  d irec ts .

((.) I f  th e  m in o r  is  in  su ch  c o n d itio n  o r  s u r ro u n d in g s  t h a t  th e  m in o r’s 
w e lfa re  re q u ire s  th e  im m e d ia te  a s su m p tio n  o f  cu sto d y  by  th e  c o u rt, th e  
c o u r t  m a y  o rd e r, by  e n d o rse m e n t u p o n  th e  su m m o n s, t h a t  th e  officer 
se rv in g  th e  su m m o n s  s h a ll  a t  once  ta k e  th e  m in o r in to  cu sto d y  a n d  
m a k e  th e  te m p o ra ry  p la c e m e n t o f  th e  m in o r  w h ich  th e  c o u rt d irec ts . (§ 
6  a r t  I  c h  145 SL A  1957; a m  § 1 ch  110 S L A  1960; a m  § 6  c h  104 SLA  
1971; a m  § 9 ch  63  SL A  1977)

N O T E S  T O  D E C IS IO N S

E d ito r 's  no tes. —  R L R  v . S la te , Sup . 
C t . Op. No. 706 (F i le  No. 11561, 487 P .2d 
27 t >971) and John  Doe v . S ta te . Sup . C t . 
Op. No. 707 (F ile  No. 1240), 487 P .2d 47
(1971), ‘ 'itcd below, w ere decided p rio r to 
the 1977 am endm ent to th is  section, w h ich  
rewrote subsection (b).

T h e  c h ild  an d  h is  p a re n ts  m u st 
re c e iv e  n o tice  w h ic h  w o u ld  be deem ed 
u d cq u n tc  in  a c iv i l  o r  c r im in a l p ro ­
ce e d in g . These requ irem ents suggest th a t 
A laska  c iv il nnd c r im in a l ru les should bo

looked to for techniques of serv ice on ch il­
dren . R L R  v . S tu tc . Sup . C L  Op. No. 706 
(F ile  No. 11561, 487 P.2d 27 (19711.

' 'c r s o n u l se rv ic e  u pon  th e  c h ild  is  
r c i  u lr c d . Joh n  Doc v . S lan t, Sup . C l .  Op. 
No 707 (F i le  No. 124u), 487 P.2d 47 
(19 . I) .

N  t ic c , to  c o m p ly  w ith  d u e  p ro ce ss  
rc q i ir c m c n ls , m u st bo g ive n  s u f f i­
c ien t 'y  in  a d v u n c c  o f  sch e d u le d  c o u rt  
p ro ce e d in g s  so that reasonable opportu­
n ity  lo prepare w ill he afforded R I.R  v.
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S e c . -47.10.0(>0. W a iv e r  o f  j u r i s d i c t i o n ,  (a) I f  th e  c o u rt fin d s a t  a 
h e a r in g  on  a  p e tit io n  th a t  th e re  is p ro b a b le  c au se  for b e liev in g  th a t  a 
m in o r is d e lin q u e n t a n d  f in d s  t h a t  Ihe  m in o r is  n o t a m e n a b le  to 
t r e a tm e n t  u n d e r  th is  c h a p te r , it s h a ll  o rd e r  th e  case  closed. A fte r  a  case  
is  c losed u n d e r  th is  su b sec tio n , th e  m in o r m ay  be p ro secu ted  a s  a n  
a d u lt .

(b) /Repealed, § 6  ch 110 SLA 1067.)
(c) /Repealed, § 8 ch 110 S LA  1967.)
(d) A m in o r  is  u n a m e n a b le  to  t r e a tm e n t  u n d e r  th is  c h a p te r  i f  th e  

m in o r p ro b a b ly  c a n n o t be  r e h a b i li ta te d  by t r e a tm e n t  u n d e r  th is  c h a p ­
te r  befo re  re a c h in g  20 y e a r s  o f  ag e. In d e te rm in in g  w h e th e r  a  m in o r  is 
u n a m e n a b le  to  t r e a tm e n t,  th e  c o u rt m ay  co n sid e r th e  se r io u sn e ss  o f 
th e  oiTense th e  m in o r  is  a lle g ed  to  hu v e  c o m m itted , th e  m in o r 's  h is to ry  
o f d e lin q u e n cy , th e  p ro b a b le  c au se  o f  th e  m in o r 's  d e lin q u e n t  b e h av io r, 
a n d  th e  fa c ili t ie s  a v a i la b le  to  th e  d iv is io n  o f y o u th  a n d  a d u lt  a u th o r i ty  
for t r e a t in g  th e  m in o r.

(e) A p e rso n  w ho h a s  b een  tr ie d  a s  a n  a d u lt  u n d e r  th is  sec tio n , o r  th e  
D e p a r tm e n t o f  H e a lth  a n d  S ocia l S e rv ice s on  th e  p e rso n 's  b e h a lf , m ay  
p e tit io n  th e  su p e r io r  c o u rt  to se a l th e  reco rd s o f  a ll c r im in a l p ro ­
ceed ings, ex cep t tra ff ic  ofTenses, in i t ia te d  a g a in s t  th e  p e rso n , a n d  a ll 
p u n ish m e n ts  a sse ssed  a g a in s t  th e  p e rso n , w h ile  th e  p e rso n  w as a  
m in o r. A p e tit io n  u n d e r  th is  su b sec tio n  m ay  n o t be  filed  u n til  five y e a rs  
a f te r  th e  co m p le tio n  o f  th e  se n te n c e  im posed for th e  offense for w h ich  
th e  p e rso n  w as  tr ie d  o s a n  a d u lt .  I f  th e  su p e r io r  c o u rt fin d s t h a t  th e  
p u n is h m e n t a sse ssed  a g a in s t  th e  p e rso n  h a s  hud i ts  in te n d e d  
re h a b i li ta t iv e  effect, th e  su p e r io r  c o u r t  s h a l l  o rd e r th e  reco rd  o f p ro ­
ceed in g s a n d  th e  reco rd  o f p u n is h m e n ts  sea led . S e a lin g  th e  reco rd s 
re s to re s  c iv il r ig h ts  rem o v ed  b ecau se  o f a  co n v ic tion . A perso n  m ay  no t 
u se  th e s e  se a le d  reco rd s for a n y  p u rp o se  ex cep t t h a t  th e  c o u rt m uy  
o rd e r  th e ir  u se  for good cu u sc  sh o w n  o r  m uy o rd e r  th e ir  u se  by nn  officer 
o f  th e  c o u rt in  m a k in g  a  p re se n te n c in g  re p o rt  fo r th e  c ju r t .  (§ 9 a r t  I 
ch  1 4 5 SLA  1 9 5 7 ;a m  § 1 ch 118 SL A  1962; a tn § §  3 ,8 c i i  1 1 0 S L A  1967; 
a m  5 6  ch 101 SL A  1971; am  § 13 ch 63 SL A  197 /)

C r o s s  re fe re n c e s . —  Kor hcorings Se c  a lso , C h ild re n 's  R u le  3, A la ska  R u le s
before the ju v e n ile  court, see A S  47.10.070. o f Court.

N O T E S  T O  D E C IS IO N S

Noii-ci iu iins it tre a tm e n t o f ch ild  ch ild  o ffenders. — T h e  w a ive r procedure
o ffe n d e rs  is  to lie  ro le . — T h e  statutory ret out in  th is  section and in  Ru le  of C llil-
fratncwork for dealing w ilh  ch ild  offenders dren's Procedure 3 provides the means by
cu n lc iiip lu lcs  that non-crim inal treatm ent which the ch ild ren 's court judge deter-
is to ho the ru le and adu lt c r im in a l disposi- m ines, p rior lo adjudicating the delin-
tion Ihe except,on. In  re P .H ., Sup . C t . Op. ip iency petition , that an accused ch ild  is
No 857 tK iie  No. 15381, GUI I*.2d 837 not n su itab le subject for the treutm ent
119721. ava ilab le  fur ch ild  offenders. In  re P.M .,

S e c t io n  p ro v id e s  m ean s to d e te rm in e  Sup . C t . Op. Nn. 857 (K ile  No. 1538), 501
u n re lia b ility  lo  tre a tm e n t a v a i la b le  fo r  l*.2d 837 (1972).
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T h e  c o u r t ’s  a u th o r ity  lo  im p o se  a 
p e n a l se n te n ce  on  a  ju v e n ile  is  lim ite d  
under the s tr ic t procedures of uubsections
(a ) and (dk and C h ild ren 's  R u le  3 . B .A .M . v. 
S ta le , Sup . C t . Op. No. 110-1 (F ile  No. 
2144). 528 P .2d  437 (1974).

A  m in o r  m a y  m o ve  to  w a iv e  c h i l­
d re n 's  c o u rt  ju r is d ic t io n  p u rs u a n t  to 
su b se c t io n  (a ). M .O .W . v . S ta te , C t. App. 
Op. No. 95 (F ile  No. 4816), 645 P.2d 1229 
(1982).

A  m in o r  u n d e r  th e  ago o f  18 c a n n o t 
" e le c t ”  to  be tr ie d  a s  a n  a d u lt . M .O .W . 
v. State , C t . App. Op. No. 95 (F ile  No. 
4846), 645 P .2d 1229 (1982).

W h ere  no  w a iv e r  h e a r in g  h a s  been 
c o n d u c te d , the  c o u rt  h a s  n o  a u th o r ity  
to se n te n ce  a  d e lin q u e n t c h ild  es an 
adu lt. B .A .M . v . S ta te , Sup . C t . Op. No. 
1104 (F ile  No. 2144), 538 P .2d 437 (1974).

Before treating  a ju ve n ile  as an adu lt, 
the court m ust f irs t  conduct a w a iver 
hearing . B .A .M . v . S ta te , Sup . C t . Op. No. 
1104 (F ile  No. 2144), 628 P.2d 437 (1974).

O p tio n  a v a i la b le  to  p ro se cu tio n  
a b se n t w a iv e r . —  A  proceeding in  c h il­
dren's court, w h ich  is  lim ited  to the d is­
positions set forth in  A S  47.10 .080(b), is  
the only option ava ilab le  to the prosecu­
lion  absent w a ive r under subsection (u) o f 
th is  section, and the standards established 
in  subsection (a) a re  su ffic ien tly  c lear to 
prevent a rb itra ry  enforcement. M .O .W . v . 
S la te , C t . App. Op. No. 95 (F ile  No. 4846), 
615 P.2d 1229 0 9 8 2 ).

B u t  h e a r in g  is  n o t c r im in a l in  n a tu re .
— A  w a ive r hearing  is  not c rim in a l in 
nature and is d isposilionu l, ra th e r thun 
adjud icatory. N .P .A . v . S ta te , Sup . C t . Op. 
No. 2005 (F ile  No. 4618), 604 P.2d 599
(1979).

A n d  r ig h t  to a tten d  m u y  be w a iv e d .
—  Although a m inor had u constitutional 
rig h t to attend her w a ive r hearing , she 
waived that rig h t when she vo lu n ta rily  
fa iled to appear u l the hearing  hy refusing 
to w aive extrad ition  from another sta le . 
N .P .A . v. S la te , Sup . C t. Op No. 2005 (K ile  
No. 4618), 604 P .2d 599 (1979).

F in d in g s  n e c e s s a ry  to ju s t i f y  w a iv e r .
— T o  ju s t ify  w a ive r, the ch ild ren 's court 
judge must find , on suffic ient evidence, 
that probable cause is established at the 
hearing for be lieving thut the ch ild  
committed Ihe act w it li w h ich  he was 
charged in  the petition and w hich  i f  
committed by an udult would constitute a 
crim e und the ch ild  is  not am enable lo the 
treatm ent provided under th is  a rt ic le . In 
re P .M ., Sup . C t . Op. No. 857 (F ile  No. 
I5 "8 ) , 601 P .2d 837 (1972).

A s  a prerequisite to c r im in a l prosecu­
tion , the ch ild ren 's co>-« — st find not 
only that the ch ild  is properly accused hut 
also that he would not be receptive to the 
reh ab ilita tive  programs ava ilab le  t» the 
court. In  re P .M ., Sup . C t . Op. No. 8 5 7 1 Filer 
No. 1538), 504 P .2d 837 M972).

Th e  in a b ility  to predicate a plan for a 
defendant during  the short tim e 
rem ain ing  before h is  19th birthday 
coupled w ith  the obvious need uf 
treatm ent as disclosed by the record m ay 
be suffic ient to ju s t ify  a w a iver to adu lt 
ju risd ic tio n . In  re P .H ., Sup . C l .  Op. No. 
857 (F ile  No. 1538), 504 P.2d 837 119721.

T h e  court m ay close out the case as a 
ju ve n ile  m atte r only upon find ing cause lo 
believe that the m inor is  delinquent and 
that the m inor is  not am enable to 
treatm ent. B .A .M . v . State , Sup . C t. Op. 
No. 1104 (F ile  No. 21441, 528 P.2d 437 
(1974).

A  court m ust find that there is  probable 
cause to believe ll ja t  the m inor is d e lin ­
quent nnd that the m inor is not amenable 
lo  treatm ent before ju risd iction  may he 
w aived . In  re J . I I . 11., Sup . C t. Op. No. Ili2 6  
(F ile  No. 2947), 578 P.2d 146 (1978)

S u b se c t io n  (d ) is  c le a r  on its  fa ce  th a t 
age 20 is  th e  p ro p e r  uge fo r  
d e te rm in in g  w h e th e r  n m in o r is  
a m e n a b le  lo  treatm ent. In  re F .S . . Sup . 
C t . Op. No. 1756 (K ile  No. 4D15), 586 P  2d 
607 (1978).

Tho  1977 am endm ents o f th is  section 
and 47.10 080 show that it is the leg is la ­
ture's intent that uge 20 is the age to he 
used in  determ ining the am enab ility  
issue. It i re K .S ., Sup . C t Op. No. 1756 
(F ile  No. 4015), 596 P.2d 607 (19781.

B in d in g  n d v u n rc  co n se n t to 
t re a tm e n t. —  In  order lo give effect o f the 
leg islature 's in U n t thut a court m ay con­
s id er treutm ent u n til age 20 in 
detei m in ing w a ive r o f ju ven ile  ju risd ic­
tion , i l  is  i.-cessa ry  that the judge he tilde 
lo eva luate a ' ’.h e  lim e of tho w a iver 
hearing w hether the ju ven ile  w ill in  fart 
be uvailub le for treatm ent. I l  is nut pas­
sib le for the judge to know th is  unless (he 
ch ild  can g ive binding Consent nl Ihe lim e 
of the hearing . S ta le  v . K .L .A .S u p .C l  Op 
No. 2041 (F i le  No. 4333), 6U8 l\2 d  12 
(198m .

T h e  portion of Ihe opinion il In  re K .K  , 
Sup . C l .  Op. No. 175G tl-’ile  No 40151,686 
IV2d 607 (1978) that held thut s  m inor in 
a w a iver hearing could not give o landing 
advance consent to treatm ent beyond age 
19 was m istaken . S ta le  v. F .L .A . , Sup . t ' l .  
Op. No. 204) I F i le  No. 43331, 608 K.2d 12
(1980).
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W a iv e r  d e c is io n  w ith o u t te s tim o n y  
o f  p sy c h o lo g is t  o r  |> sych ia (r is t . — A 
w a ive r of ju ven ile  ju risd ic tio n  decision con 
lie made w ithout the testim ony of u psy­
chologist or p sych iatrist, since such testi­
mony is  germ ane to a t most two of the four 
factors set out in  subsection (d> o f th is  sec­
tion, and noi a ll four o f those facts need be 
determ ined adversely to the youth to 
w arran t w a iver o f ju ve n ile  ju risd ic tio n . In  
re J  R ., Sup . C t . Op. No. 2165 (K ile  No. 
519-11, 616 P.2d 865 (19801.

T h e re  is  no  c o n f lic t  b e tw e en  su b se c ­
tio n  (d ) an d  A S  47.10 .080(b )(1). In  rc 
K .S .. Sup . C t. Op. No. 1756(F i le  No. 4015), 
586 P.2d 607 (1978).

Th e  inconsistency between subsection 
(dl o f th is  section and 4 7 .10.08CNb)( 1 > that 
existed prior to the 1977 am endm ents to 
these sections has heen e lim inated  in  that 
subsection (d) now provides that the 
determ inative age is  20 and A S
47.10 OSOlbNl) provides that the m ax i­
mum lim ita tion  of confinem ent o f m inors 
is to the age o f 20. In  re F .S . , Sup . C t . Op. 
No. 1756 (K ile  No. 4015), 686 P.2d 607 
(1978).

F a c to rs  to be  c o n s id e re d  in  ju d g in g  
se r io u sn e ss  o f  a lle g e d  o ffe n se . — In
jud g ing  fine seriousness of the alleged of­
fense, the ch ild ren ’s court judge may con­
sider not only the type of crim e charged 
but also the circum stances surround ing its 
commission, the factors leading tc d e lin ­
quency, h isto ry o f delinquency, and 
fac ilit ie s  ava ilab le  for rehab ilita tion , in  re 
P .M .. Sup . C l .  Op. No. 857 (F i le  No. 1538), 
501 P.2d i-37 (1972).

T h e  o in c n u b ility  d e c is io n  re s ts  in  the 
so u nd  d is c re t io n  o f  tho ch h 'd re n ’s 
c o u rt  ju d g e . In  rc  P .H ., Sup . C t . Op. No. 
857 (F ile  No. 1538), 504 P.2d 837 (1972); In  
re F .S . , Sup . C t . Op. No. 1756 (F ile  No. 
4 015i, 586 P .2d 6 07 (1 97 8 ).

H ut the la t itu d e  a ffo rd e d  h im  is  not 
u n b o u n d e d . Th e  proper exercise of that 
discretion m ust be predicated not only 
upon procedural reg u la rity  su ffic ien t to 
satisfy  the basic requirem ents of due pro­
cess but also on a fu ll in q u iry  into the 
am enab ility  issue. In  re P  H ., Sup . C t. Op. 
No. 857 (F ile  No. 1538), 504 P.2d 837 
(19721.

T h e  t r ia l  c o u rt  m u st m a k e  an  e v id e n ­
t ia r y  re c o rd  und  m u k c  w r it te n  f in d in g s  
o f  fa c t , us required by C h ild ren 's Ru le  
3th), as lo each of these four factors enunci­
ated in subsection (d). In  re F .S . , Sup. C t. 
Op. No. 1756 (F ile  No. 4015), 586 P.2d 607
(1978).

T h e se  find ing .* m u st be suppo irtcd  b y  
s i ih s lu n t ia l e v id e n ce . In  re F .S . , Sup . C l .

Op. No. 1756(F ile  No. 4015), 586 P .2d 607
(1978).

Sub stan tia l evidence must lie presented 
befure ju risd iction  m ay be w aived . O i l  v . 
S ta le , Sup . C l . Op. No. 1396 (F i le  No. 
28371, 561 P .2d 294 (1977).

D ased  on  these f in d in g s , the  t r ia l 
c o u rt , w ith in  its  so u nd  d is c re t io n , 
m u st m u kc  a d e c is io n  as to the minor's 
am enab ility  lo  treatm ent. In  re F .S . , Sup . 
C t . Op. No. 1756 (F ile  No. 4015), 586 P.2d 
607 (1 97 8 ).

F a c to rs  to  be  co n s id e re d  in  
d e te rm in in g  a m e n a b il ity . — Subsection 
(d) o f th is  section suggests four factors 
which m ay be considered by the court 
when inq u iring  into the am enab ility  issue: 
(1) the seriousness of the offense; (2) the 
delinquency of the m inor; (3) the probable 
cause o f the delinquent behavior; and (4) 
the fa c ilit ie s  ava ilab le  for th\> treating  or 
the m inor. J .W .H . v. S ta ts , Sup . C t. Op. 
No. 1708 (F ile  No. 3812), 58.1 P.2d 227 
(1978,.

A l l  fo u r  fa c to rs  lis te d  In  su b se c tio n  
(d j need no t bn re so lve d  a g a in s t the 
c h ild  to ju s t i f y  w a iv e r . 1 lor is  there 
va lue in  requ iring the ch ild ren 's court to 
m ake an arithm etic  calcu lation as to the 
weight to be given each factor In  rc  P  H ., 
Sup . C l .  Op, No. 857 (F ilo  No 1538), 504 
P.2d 837 (1972).

B u t  th e re  m u st be a th o ro ug h  e x a m ­
in a t io n  o f  the c h ild , h is  b a ck g ro u n d  
en d  a lte rn a t iv e  s tra te g ic s  o f  r e h a b il i­
ta tio n  short o f ndult c r im in a l treatm ent, 
la c k in g  such an exam ination , the ch il­
dren's court has no ev identiary basis for 
the decision. In  re P .H ., Sup . C l . Op. No. 
857 (K ile  No. 1538), 504 P.2d 837 (1912);
D .H . v. S ta le , Sup . C t. Op. No. 1396 (F ile  
No. 2837), 561 P.2d 294 (1977).

Though the standards for determ ining 
am enab ility  lo treatm ent through the ch il­
dren's court lack exp lic it defin ition , it  is 
d e a r  from the statute that the court in 
most cases m ust go beyond the circum ­
stances surrounding the alleged d e lin ­
quent nets und the age of the ch ild . In  re 
P  H .. Sup . C t. Op. No. 857 (F ilo  No 15 J8 ), 
504 P.2d 837 (1972;

Even  though the child ren's court may 
have independent knowledge concerning 
ch ild ren 's treatm ent programs und 
fa c ilit ie s , it  is  necessary to m ake the e x is­
tence and evaluation  of such programs a 
part o f tho w a iver proceedings lo enable 
proper review  by the supremu court. In  re 
P .H ., Sup . C t. Op. No. 857 (F ilo  No. 1538), 
504 P.2d 837 (1972).

A t a w a ive r hearing there m ust be a 
(borough exam ination  of 111 the probable
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cause for be lieving that the ch ild  
committed the act w ilh  w hich  he was 
charged and (2) the am en ab ility  o f the 
ch ild  lo  ju ven ile  treatm ent. R J . C .  v . S la te , 
Sup . C t . Op. No. 1022 (F ile  No. 2038), 520 
P .2d 806 (19741.

In  the absence of such an exam ination  
there is  no ev id en tia ry  basis for a w a iver 
decision. R J .C .  v . S ta te , Sup . C l  Op. No. 
1022 (F ile  No. 2038), 520 P .2d 806 (1974); 
J .W .H . v . S ta te . Sup . C t . Op. No. 1708 (F ile  
No. 3812), 583 P .2d 227 (1978).

T h e  re c o rd  m u st d is c lo se  the. e x is ­
te n ce  an d  e v a lu a t io n  o f  tho a v a i la b le  
c h ild re n ’*  tre a tm e n t p ro g ra m s  in  a ll 
fu tu re  cases in  order to estab lish  the 
v a lid ity  o f the hearing . R J .C .  v . S ta te , 
Sup . C t. Op. No. 1022 (F ile  No. 2038), 520 
P .2d 806 (1974).

T h e  c o n s t itu t io n a l p rc re q u is lte a  fo r  
a  v a lid  w a iv e r  o f  ju v e n ile  c o u rt  
tre a tm e n t are reflected in  R u le  of C h i l­
dren's Procedure 3 w hich guarantees the 
ch ild  a hearing  beforr the ch ild ren 's court 
judge a fter adequate notice thereof, coun­
sel a t the hearing  who has had access to 
records and reports re levant lo issues 
before the court, and a statem ent of 
reasons accom panying the w a ive r order. 
In  re P  H ., Sup . C t . Op. No. 857 (F ile  No. 
1638), 504 P .2d 837 (1972).

C o m p lia n c e  w ith  R u le  o f  C h i ld re n 's  
P ro c e d u re  3 (h ) I b e s se n t ia l to in su re  
that the w a ive r hearing  is  not a "m ere 
r itu a l”  and tc ,-ovido a m eaningful basis 
for review . R J .C .  v . S ta te , Sup . C t . Op. No. 
1022 (F ilo  No. 20.18), 520 P.2d 806 (1974),

T h e  w a iv e r  h e a r in g  is  a  c r i t i c a l ly  
Im p o rta n t s tag e  in  c r im in a l p ro ­
ce e d in g s  aga in st a ch ild . In  re P .H ., Sup. 
C t . Op. No. 857 (F ile  No. 1538), 604 P.2d 
837 (1972).

A t  stake u l a ch ild 's w a ive r hearing  is 
the sta tuto ry promise o f special 
reh ab ilita tive  treatm ent in  lieu  of the 
harshe r sanction o f c r im in a l conviction. 
Because the consequences of w a iver arc 
great, the hearing  musL m easure up to the 
essentia ls o f due process and fa ir 
treutm ent. In  re P .H ., Sup . C t. Op. No. 857 
(F ile  No. 1538), 504 P.2d 837 (1972).

T h e  In v e s t ig a t io n  a t a w u .y c r  
h e a r in g  en n n o t be u m ere  r i t u a l .  In  re 
P  H ., Sup . C t . Op. No. 857 (F ile  No. 1538), 
504 P.2d 837 (1972).

T h e re  m u st be a  h e a r in g  w h ic h  m e a ­
s u re s  u p  to the  e s se n t ia l o f  d u e  p ro ce ss  
and fa ir  treatm ent. R .J .C . v . S ta te , Sup . 
C l . Op. No. 1022 (F ile  No. 2038), 520 P.2d 
806 (1974); J .W .H . v . S to le , Sup . C t . Op. 
No. 1708 (F ile  No. 3812), 583 P .2d 227 
(19781.

T h e  r ig h t  o f  c o n fro n ta tio n  applies lo 
ch ild ren 's proceedings in  w hich the ch ild  iB 
charged w ilh  misconduct for w hich he may 
be incarcerated . In  re P  H .. Sup . C t. Op. 
No. 857 (F ile  No. 1538), 504 P.2d 837
(1972).

W a iv e r  w ith o u t  h e a r in g  is  d e n ia l o f  
d u e  p ro c e ss . — To  w aive ch ild ren 's court 
ju risd ic tio n  w ithout a hearing  or opportu­
n ity  for adversary  presentation is  a denial 
o f fa ir  process. In  re P .H ., Sup . C l . Op. No. 
857 (F ile  No. 15381, 504 P .2d 837 (1972).

A *  is  w a iv e r  w ith o u t  s u b s ta n t ia l e v i­
d e n ce  o f  u n a m c n a b liity  to t r c a tm c n L
—  To w aive ch ild ren 's court ju risd iction  
w ithout substantia l evidence h aving  been 
presented th a l the ch ild  is  unam enable Lo 
ju v e n ile  rehab ilita tion  programs is  denial 
o f fa ir  process. In  re P .H ., Sup . C t . Op. No. 
857 (F ile  Ho. 1638), 504 P.2d 837 (1972).

T h e  p ro p e r  s ta n d a rd  o f  p ro o f as lo 
the am enab ility  o f a m iner to treatm ent is 
the "preponderance of the evidence" ulnn- 
dard . In  r e F .S , Sup . C t. Op. No. 1736 (F ile  
No. 4016), 586 P.2d 607 (1978).

P ro b a b le  cu u se  d e te rm in a tio n  
ca n n o t be  b u sed  on  h e a rs a y  te s tim o n y .
—  T h e  probable cause determ ination of a 
court a t a w a ive r hearing  concerning ju v e ­
n ile s  cannot be bused upon hearsay testi­
mony. In  r e P .I I . ,S u p .C t . Op. No. 857 (F ile  
No. 1538), 504 P.2d 837 (1972).

E x c lu s io n  o f  te s tim o n y  he ld  p ro p e r .
—  A lthough proffered testim ony was 
re levant to tho am enab ility  issue, the 
superior court did not abuse its  discretion 
in  exclud ing it  because its prejudicial 
im pact outweighed its  probative va lue. In  
re F . S .  Sup . C t. Op. No. 1756 (F ile  No. 
4016), 586 P.2d 6 07 (1978).

In s u f f ic ie n t  e v id e n c e , — W here the 
court hud lit t le  inform ation concerning the 
probable cause of the m inor's delinquent 
behavior, it  w as aw are  only of the nature 
o f the offenses, o f the fact that the m inor 
w as apparently not in  need of funds, and or 
h is  statem ent that he regarded the com­
m ission o f the crim es as a game, th is  in fo r­
m ation was in su ffic ien t to sa tisfy  the 
requirem ents o f th is  subsection. D .H . v. 
S ta te , Sup . C t . Op. Nn. 1393 (F ile  No. 
2837), 561 P.2d 294 (1977).

W a iv e r  h e a r in g  d id  not c o m p ly  w ilh  
th e  s ta n d n rd s  se t fo rth  in  th is  se c tio n  
and R u le  of C h ild ren 's Procedure 3. R .J .C . 
v. S ta te , Sup . C t . Op. No. 1022 ( F i l l  No. 
2038), 520 P .2d BOG (1974).

T r ia l  c o u rt ’s  co n c lu s io n  th u t m in o r  
w u s  u n ten ab le  to tre a tm e n t w a s  ubuse 
o f  d is c re t io n . — See In  re F .S . ,  Sup . C t. 
Op. No. 1756 (F ile  No 4015), 586 P.2d 607 
( I9 7 8 i.
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P ro se cu tio n  fo r jo y r id in g . — One No. 126 (K ile  No. 5879), 650 P.2d 422
under 18 years of age could he charged, (19821.
proM-culed and sentenced in  Ihe dist rie l Q uoted in  Henson v . S la te , Sup. C t . Op.
court, as an adu lt, for a misdemeanor via- No. 1590 (F ile  No. 30241, 576 P.2d 1352
Intion of A laska 's  " joyrid ing" sta tu te , 119781.
former A S  2 S 3 5 .0 l0 lu l, before there had C ite d  in E .L .L .  v. S la te ,S u p . C t. Op. No.
been an order hy the superior court 1510 (F ile  No. 33741, 572 P.2d 787 (1977);
w a iv ing  the la tte r court’s ju ve n ile  ju risd ic-  State  v . R .H ., C l .  App. Op. No. 375 (F ile
lion . S la te  v. G .L .R . , Sup . C l . Op. No. 1786 No. 77681. P.2d (1984); B row er v.
(F ile  No. 29781, 590 P.2d 65 (1979). S la te .C t . App. Op. N o .381 (F i le N o .7816),

A p p lie d  in  S la le  v . Jen sen , C t . A>>p. Op. P.2d (1984).

S e c . 4 7 ,10 .070 . H e a r in g s .  T h e  c o u rl  m ay  co n d u ct th e  h e a r in g  in  a n  
in fo rm al m a n n e r  in  th e  co u rtro o m  o r in  c h am b ers . A h e a r in g  m ay  be 
held  before  a  y o u n g  a d u lt  a d v iso ry  p an e l in  acco rd an ce  w ith  AS 
47 .10.075. T h e  c o u rt sh u ll g iv e  n o tice  o f th e  h e a r in g  to  th e  d e p a r tm e n t  
a n d  it  m ay  sen d  a  r e p re se n ta t iv e  to  th e  h e a r in g . T h e  c o u rt  sh a ll  a lso  
t r a n s m it  a  copy o f th e  p e tit io n  to  th e  d e p a r tm e n t. T h e  re p re se n ta t iv e  
o f th e  d e p a r tm e n t m ay  a lso  be  h e a rd  a t  th e  h e a -m g . T h e  p u b lic  sh a ll 
be exc lu d ed  from  th e  h e a r in g , b u t  th e  co u rt, in  :,.s d isc re tio n , m ay  
p e rm it in d iv id u a ls  to a tte n d  a  h e a r in g , if  th e ir  a tte n d a n c e  is c o m p a t­
ib le  w ith  th e  b e s t i n t e n t s  o f th e  m in o r. N o th in g  in th is  sec tio n  m ay  
be ap p lied  in su ch  a  *• a y  a s  to  den y  a c h ild ’s  r ig h ts  to  a  p u b lic  t r ia l  an d  
to  a  t r ia l  by ju ry . (§ l ' . 'U a r t l c h  145 SLA  1957; a m  § 1 ch  49  SLA 1966; 
a m  § 53 ch 71 SLA  k '7 2 )

C ro ss  re fe re n c e s . — F u r w a ive r P.2d 47 (1971) and R L R  v . S la te , Sup . C t.
hearings, see A S  47.10.060. Op. No. 706 (F ile  No. 1156), 487 P.2d 27

E d it o r ’s  no tes . — Joh n  Doe v . State , (1971), cited below, were decided prior to
Sup . C t. Op. No. 707 1 lc  No. 1240), 487 the 1972 amendm ent to th is  section.

N O T E S  T O  D E C IS IO N S

C o n s t ilu t in n a li ty . — See In  re G au lt , 
387 U .S . 1, 87 Sup C t . 1128, 18 L . E d . 2d 
5 2 7 11967), d iscussing due process requ ire­
m ents in  ju ve n ile  delinquency pro­
ceedings.

C o n s t itu t io n a l re q u ire m e n ts  a p p ly  
to  c h ild re n . R I .R  v . S ta le , Sup . C t. Op. 
No. 700 (F ile  No 1150), 487 P.2d 27 
(19711.

l ie n e e , s ta le s  m u st n ffo rt l ju v e n ile s  
d u e  p ro ce ss  o f  la w  in  d e lin q u e n c y  p ro ­
ce e d in g s  d ia l m ight result in  Ihe ch ild 's 
incarceration , and accordingly ju ven ile s  
must lie afforded Ihe right to he rep­
resented by counsel, m ust be given proper 
nnd tim e ly  notice, must lie g iven  (lie  right 
o f r iin friiiita lio n  unci cross-exam ination of 
w itnesses, and afforded the privilege 
against se lf-incriin inatinn . John  Due v. 
S ta te ,S u p . C t. ( )p. No. 707 (F ile  No. 1240), 
487 P .2d 47 119711.

W h iL  U S  Suprem e Court has not

held that ch ild ren  m ust be afforded due 
process rig hts in  the pre-adjudication 
singes of (he ju ve n ile  process, Ihe A laska  
supreme court believes that due process 
safeguards are  necessary not only a l the 
adjudicative hcuring , hut a t nny stage 
which m ay resu lt in  deprivation of Hie 
ch ild 's liberty . John  Doe v . S ta le , Sup. C t. 
Op. No. 707 (F ile  No. 12401, 487 P.2d 47 
(1971).

T h e  e x te n s io n  to c h ild re n  o f 
fu n d a m e n ta l c o n s t itu t io n a l r ig h ts  does 
not mean a total substitution  of d ie adu lt 
cri-o innl model for the present ch ild ren ’s 
cnu l  system . John  Doe v . S ta le , Sup. C t. 
Op. No. 707 (F ile  No 1240), 487 P.2d 47 
11971).

T h e  p ro b le m s o f  p rc - iid ji id ic n t io n  
tre a tm e n t o f  ju v e n ile s  a re  u n iq u e  to tho 
ju ve n ile  process; hence, w hat is  held w ith  
regard lo the procedural requirem ents u l
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the adjudicatory stage hao no necessary 
ap p licab ility  to other steps of the ju ven ile  
process. John  Doe v . S ta le , Sup . C t . Op. 
No. 707 (F ile  No. 1240), 487 P.2d 47 
(1971).

D u e  p ro ce ss  s ta n d a rd s  m u st be 
o b se rve d  a t a  d e te n tio n  in q u ir y  since it  
m ay resu lt in  the deprivation o f the ch ild 's 
lib e rty . Due process requ ires a t the very  
least th a t detention orders be based on 
competent, sworn testim ony, th a t the ch ild  
huve the r ig ht to be represented by counsel 
a t the detention in q u iry , and that the 
detention order sta te  w ith  p a rticu la rity  
the facts supporting it . Joh n  Doe v. S ta te , 
Sup . C t . Op. No. 707 (F ile  No. 1240), 487 
P.2d 47 (1971).

In c a rc e ra t io n , w h e n  a p p lie d  to  c h i l ­
d re n , iB a ta k in g  o f  l ib e r ty  under the 
14th am endm ent, regardless of 
benevolent-sounding labels. R L R  v. S ta le , 
Sup . C t . Op. No. 706 (F ile  No. 1156), 487 
P .2d 27 (1971).

T h e  due process clause o f the 14th 
amendm ent applies when a ch ild  is  
charged w ith  m isconduct for w hich  he m ay 
be incarcerated in  nn in stitu tio n , 
regardless of the labels o f tho- adjudication 
and institu tion , so tho ch ild  is  entitled to 
notice <;•' charges, counsel, confrontation 
and cross- xa m ird lio n , and tho- privileg e
ogninst 6elt n m in atio n . R L R  v . S ta le ,
Sup . C t . Op. No. 706 (F ilo  No. 1156), 487 
P.2d 2 7 (1 9 7 1 ).

T h e  r ig h t  to g ra n d  ju r y  in d ic tm e n t is  
not so fundam ental th a t due process is  
offended by a lte rn a te  methods for 
in stitu tin g  ch ild ren 's proceedings where 
the ch ild  is charged w ith  having  v io lated a 
crim -nul statute . Joh n  Doe v . S ta te , Sup . 
C t. Op. Nu 707 (F ile  No. 1240), 487 P  2d 
47 (1971).

C h ild ren  who nre charged w ith  acts 
w hich would be chargeable on ly  by grand 
ju ry  indictm ent, i f  committed hy un udult, 
need not he indicted hy a grand ju ry . John  
Doc v . S la te , Sup . C t . Op. No. 707 (F ile  No 
1240), 487 P.2d 47 (1971).

C h i ld re n  a rc  c o n s t itu t io n a lly  e n t i­
tled  to ju r y  t r ia l  In  (h e  a d ju d ic a t iv e  
s tag e  o f  a d e lin q u e n c y  p ro ce e d in g . 
However, due to the uniqueness of some 
facets o f the procedures governing c h il­
dren's courl proceedings and (he potential 
damage w hich m ay accrue to the ch ild  hy 
u public t r ia l, the ch ild  should f irs t  consult 
w ith  h is  counsel und h is  parents or guard- 
iun when appropriate, and then a ffirm a­
t ive ly  assert the rig h t lo u t r ia l hy ju ry  
before it  is fin a lly  granted, R L R  v . State , 
Sup . C t . Op. No. 706 I F i le  No. 11561, 487 
P.2d 27 (1971). lh it  see M cKe iver v.

P e nn sy lvan ia , 403 U .S . 528 , 91 S , C l . 
1976, 29 L . Ed . 2d fi-i7 (1971), in  which it 
w as held that tr ia l b» ju ry  in  the ju v cn iie  
court's ad jud icative stage is  not a 
constitutional requirem ent.

W henever a ch ild  in  n delinquency pro­
ceeding is  charged w ith  acts which would 
be a crim e, subject to incarceration  if  
committed by an adu lt, A laska  Const., a rt. 
I ,  § 11, guarantees h im  (he rig h t to ju ry  
t r ia l . To  the extent In  re W hite , Sup . C t. 
Op. No. 507 (K ile  No. 1013), 445 P .2d 813
(1968) (subsequently overru led , in  re G .K . , 
Sup . C t . Op. No. 796 (F i le  Nos. 1627,1654 , 
1674), 497 P.2d 914 (1972)| is  inconsistent 
w ilh  th is  opinion, it  is  overru led . R L R  v . 
S la te , Sup. C t. Op. No. 706 (F ile  No. 1156), 
487 P.2d 27 (1971).

T h e  purposes o f Ihe rig ht lo  ju ry  t r ia l , 
such us protection against the corrupt or 
ovcraeulous prosecutor and against the 
com pliant, b iased, or eccentric judge, 
apply as much in  ch ild ren 's cases as in  
adu lts ’ cases. R L R  v . S tate , Sup . C t . Op. 
No. 706 (F ile  No. 1156), 467 P.2d 27 
(1971).

I f  tho c h ild  w n lv c s  ju r y  Ir in l , the  
s ta te  m a y  not re q u ire  it , hut ju ry  tr ia l 
sh a ll he provided only on dernund. R L R  v. 
S tu tc , Sup . C t . Op. No. 706 (F ilo  No. 1156), 
487 P.2d 27 (1971).

T h e  Hammonds test o f w a ive r 
IHoinm onds v . S la te , Sup. C t. Op. No. 483 
(F ile  No. 828), 442 P.2d 39119681), applies 
lo  in fan ts as w ell as udults. Th e  conse­
quences of application w ill d ilfo r for 
in funts, because some decisions can bo 
"know ing ly und in te llig en tly " made only 
by pe-sOns o f fu lle r knowledge und m atu­
r ity . A n  in fant not advised by nn attorney 
could m ake few knowledgeable and in te lli­
gent decisions about w hether lo w aive 
rig hts in ju d ic ia l proceedings. On the other 
hand , in  areas w here un udulL o rd ina rily  
delegates to h is  attorney decision-m aking 
au tho rity , us in  deciding w hether lu  object 
lo  introduction of evidence, Ihe compe­
tence o f the attorney ra th e r than of the 
c lien t genera lly determ ines w hether 
w a ivers sa tisfy  the Hammonds c r ite r ia . 
R L R  v . Sta te , Sup . C t . Op No. 706 (F ile  
No. 11561, 487 P .2d 27 (1971).

T h u  r ig h t lo  c o u n se l e x te n d s  to c h i l­
d re n  ch a rg e d  w ith  d e lin q u e n c y . R L R  v. 
S tn le ,S u p . C t . Op. No. 7 0 6 (F ile  No. 1156), 
487 P.2d 27 (19711.

A  ju ven ile  m ust he afforded the right to 
be represented by counsel at the d e lin ­
quency proceeding, und a denial o f that 
r ig h t v io lates due process. John Doe v. 
S to le , Sup . C t . Op. No. 707 (F ile  No. 1240), 
487 P.2d *7  (19711



8 4 7 .1 0 .0 7 5 A l a s k a  S t a t u t e s 8 4 7 .1 0 .0 7 5

R ig h t  to rc a x m in lilu  tim e  to p rcp n ro  
fo r  t r iu l . —  It  is  unquestionable that the 
rig ht to Ihe assistance of counsel o f
necessity includes Ihe  concom itant rig h t to 
have a reasonable tim e in  w hich  lo prepare 
for tr iu l. John  Doc v . S ta le , Sup . C t . Op. 
No. 707 (F ile  No. 1240). 487 P .2 J  47 
(1971).

W h ile  on udult defendant in  a  crim in a l 
case m ust be brought to t r ia l w ith in  a rea ­
sonable tim e, due process requ ires that he 
m ay not be brought to t r ia l too soon. He 
must be given a reascnublc tim e to consult 
w ith  h is  counsel and to prepare h is  
defense. Joh n  Doe v . S ta te , Sup . C l .  Op. 
No. 707 (F ilo  No. 1240), 487 P.2d 47 
<1971).

T h is  se c t io n  p ro v id e s  fo r  th e  e x c lu ­
s io n  o f  the  p u b lic  fro m  c h ild re n 's  
h e a r in g s . R L It  v . S ta le , Sup . C t . Op. No. 
70S (F ile  No. 1156), 487 P.2d 27 (19711.

H ut su ch  p ro v is io n  in v o lv e s  o n ly  
p e rso n s  w h o se  p re se n ce  is  no t d e s ire d  
b y  c h ild . — T h e  area o f discretion in  the 
ru le , w here the court m ay refuse to open 
the hearing , invo lves persons whose 
presence is  not desired by the ch ild . R L R  v. 
State , Sup . C t. Op. No. 706 (F ile  No. 1156), 
487 P.2d 27 (1971).

It  is  an abuse o f discretion for the court 
to refuse adm ittance to in d iv id u a ls  whose 
presence is  favored by the ch ild , except in  
special c ircum stances b u c I i  o s  the 
u n ava ila b ility  o f u courtroom su ffic ien tly  
large to hold o il tho in d iv id u a ls  whoso 
presence is  sought. R L R  v . S ta le , Sup . C t . 
Op. No. 706 (F ile  No. 1156), 487 P.2d 27 
(19711.

I f  the ch ild  or h is  guordiun ad litem

w ants tho press, friends, or others to be 
Tree lo attend, then the hearing m ust be 
open to them . R L R  v . S ta te , Sup . C t . Op. 
No. 706 (F i le  No. 1156), 487 I*.2d 27 
(1971).

A s  c h ild re n  a r c  g u a ra n te e d  the r ig h t  
to n p u b lic  t r ia l  b y  the  A la s k a  C o n s t i­
tu tio n . R L R  v . S ta le . Sup . C t . Op. No. 706 
(F ile  No. 1156). 487 P.2d 27 (1971).

Due process requ ires that ch ild ren  have 
the rig h t lo  n public tr ia l by ju ry  where 
they a re  charged w ilh  acts w hich would be 
a crim e i f  committed by an adu lt. John  Doe 
v . Sta te , Sup . C t . Op. No. 707 (F ile  No. 
12401,487 P.2d 47 (1971).

Th e  fundam ental constitutional right of 
public tr ia l hy ju r y  m ust be afforded c h il­
dren in  delinquency adjudication pro­
ceedings, in  sp ite of tho possible 
interference w ith  tho benevolent m o tive  
of the ch ild ren ’s court system  w hich liuvb. 
in  the pust, ju stified  den ial o f those rig hts. 
John  Doe v . S ta te , Sap . C t. Op. No. 707 
(F ile  No. 1240), 487 P.2d 47 (1971).

Th e  reasons for tho constitutional guar­
antees of public tr ia l apply as much to 
ju ven ile  delinquency proceedings os to 
odult crim in a l proceedings. R L R  v . S ln tc , 
Sup C t . Op. No. 706 (F ile  No. 1156), 487 
P.2d 27 (1971).

D e lin q u e n c y  m u st he p ro ved  beyond  
n rcn so n u b lu  d o u b t under the due pro­
cess clause of the 14lh amendment. R L R  v . 
Stute , Sup . C t . Op. No. 706 (F ile  No. 1156), 
487 P.2d 27 (19711.

C ite d  in  In  rc  P .N ., Sup . C l .  Op. No. 
1127 (F ile  K  2191), 533 P .2d 13 (1975); 
M .O .W . v . S ta te , C t . App. Op. No. 95 (F ile  
No. 4840). 645 P .2d 1229 (1982).

C o lla te ra l re fe re n c e s . — Power of ju ven ile  delinquency proceedings, 43 
ju ven ile  court to requ ire testim ony by ch il- A LR 2d  1128.

dren, 151 A L R  1229. Degree of proof in  ju ven ile  delinquency
A p p licab ility  o f ru les o f evidence in  proceedings, 43 A L !t2 d  1138.

S e e . 47 .10 .075 . Y o u n g  a d u l t  a d v i s o r y  p a n e l s ,  (a) U n le ss  th e  
m in o r ob jec ts, th e  c o u rt  m ay  se lec t a  y o u n g  a d u l t  ad v iso ry  p a n e l to 
h e a r  th e  case  a n d  a d v ise  th e  c o u rt  o f  a  reco m m en d ed  ju d g m e n t  a n d  
o rd er. T h e  c o u rt m ay  c o n s id e r a n y  o f th e  p an e l re co m m e n d a tio n s  in  
m ak in g  i ts  ju d g m e n t a n d  o rd e r  in th e  case.

(!•/ T h e  p r in c ip a l c f  each  h ig h  school s h a ll  s u b m it  a n n u a lly  to  th e  
c r u r t  a  l is t  o f  th e  s tu d e n ts  e n ro lled  in  g ra d e s  10, 1 L a n d  12. T hu  c o u rl 
f h a ll  d e te rm in e  th e  m eth o d  ,<f se le c tin g  th e  m e m b e rs  o f  e ach  p an el.

(c) A s tu d e n t  s h a ll  he excused  from  a tte n d in g  school w h ile  se rv in g  
i  s a  p an e l m em b er. A s tu d e n t  m ay  no t se rv e  m ore th a n  once each  y e a r  
(i.i a  p anel.

(d) A s tu d e n t  s h a l l  b e  e x cu sed  front se rv ice  a s  a  p a n e l m em b er i f  th e  
s tu d e n t  su b m its  a  w r i t te n  r e q u e s t  to  th e  c o u rt  in d ic a tin g  th e  re a so n  for 
n o t w ish in g  to  se rv e . (§ 2  ch  49 SL A  1966)

L e g is la t iv e  h is to ry  re p o rts . —  Fo r 
report on ch. 49, S L A  1966, see 1966 House 
Jo u rn a l, p. 52.

S e c . 4 7 .10 .080 . J u d g m e n t s  a n d  o r d e r s ,  (a) T h e  co u rt, a t  th e  con­
c lu s io n  o f  th e  h e a r in g , o r  th e re a f te r  os th e  c irc u m s ta n c e s  o f th e  case  
m ay  re q u ire , s h a ll  fin d  a n d  e n te r  a  ju d g m e n t t h a t  th e  m in o r  is  o r  is  n o t 
d e lin q u e n t  o r  a  c h ild  in  n e ed  o f  a id .

(b) I f  th e  c o u rt  f in d s  t h a t  th e  m in o r  is  d e lin q u e n t, i t  jh a l l
(1) o rd e r  th e  m in o r  c o m m itte d  to th e  D e p a r tm e n t o f  h 'e a l th  a n d  

S ocial S e rv ices for a  p e rio d  o f t im e  n o t  to  exceed tw o y e a rs  o r in  a n y  
e v e n t  e x te n d  p a s t  th e  d a y  th e  m in o r  becom es 19, ex cep t t h a t  th e  
d e p a r tm e n t  m ay  p e tit io n  fo r a n d  th e  c o u rt m ay  g r a n t  in  a  h e a r in g  (A) 
tw o -y e ar e x te n s io n s  o f c o m m itm e n t w h ich  do n o t e x te n d  beyond  th e  
c h ild 's  1 9 th  b ir th d a y  i f  th e  e x te n s io n  is  in  th e  b e s t in te re s ts  o f  th e  
m in o r  a n d  th e  p u b lic ; a n d  (B) a n  a d d itio n a l o n e -y ea r period  o f su p e rv i­
s io n  p a s t  a g e  19 i f  c o n tin u e d  su p e rv is io n  iB in  th e  b e s t  in te re s ts  o f th e  
p e rso n  a n d  th e  p e rso n  c o n se n ts  to  i t;  th e  d e p a r tm e n t  s h a ll  p lace th e  
m in o r  in  th e  ju v e n ile  fa c ility  w h ich  th e  d e p a r tm e n t  co n sid ers  a p p ro p ri­
a te  a n d  w h ich  m a y  in c lu d e  a  ju v e n i le  c o rrec tio n a l school, d e te n tio n  
h om e, o r  d e te n tio n  fac ility ; th e  m in o r  m ay  be re le a sed  from  p lac em e n t 
o r  d e te n tio n  a n d  p laced  on p ro b a tio n  on o rd e r  o f  th e  c o u r t a n d  m ay  a lso  
be re le a se d  bv th e  d e p a r tm e n t ,  in  its  d isc re tio n , u n d e r  AS 47 .10.200;

(2) o rd e r th e  m in o r  p lac ed  an  p ro b a tio n , to  be su p e rv ise d  by  th e  
d e p a r tm e n t, a n d  re le a se d  to  th e  m in o r 's  p a re n ts , g u a rd ia n , o r a  s u i t ­
a b le  p e rso n ; i f  th e  c o u r t o rd e rs  th e  m in o r  p laced  on p ro b a tio n , i t  m ay  
specify  th e  te rm s  a n d  co n d itio n s  o f  p ro b a tio n ; th e  p ro b a tio n  m ay  b e  for 
a  period  o f t im e , n o t  to ex ceed  tw o  y e a rs  a n d  in  no  e v e n t  e x te n d  p a s t 
th e  d a y  th e  m in o r becom es 19, e x cep t t h a t  th e  d e p a r tm e n t m ay  p e tit io n  
for n n d  th e  c o u rt m a y  g r a n t  in  a  h e a r in g

(A) tw o -y ear e x te n s io n s  o f  su p e rv is io n  w h ich  do n o t e x te n d  beyond  
th e  c h ild ’s 19 th  b ir th d a y  i f  th e  e x te n s io n  is  in  th e  b e s t in te re s ts  o f  th e  
m in o r a n d  th e  p ub lic ; a n d

(B) a n  a d d itio n a l o n e -y ea r p e rio d  o f su p e rv is io n  p a s t  ag e  19 i f  th e  
c o n tin u e d  su p e rv is io n  is i r  th e  b e s t in te r e s ts  o f th e  pe rso n  a n d  th e  
p e rso n  c o n se n ts  to it;

(3) o rd e r  th e  m in o r  c o m m itte d  to  th e  d e p a r tm e n t a n d  p laced  on 
p ro b a tio n , to  be  su p e rv ise d  by th e  d e p a r tm e n t, a n d  re le ased  to  th e  
m in o r’s p a re n ts , g u a rd ia n , o th e r  s u i ta b le  p e rso n , o r  su ita b le  
n o n d e tc n tio n  s e t t in g  su ch  a s  a  fam ily  hom e, g ro u p  c a re  fac ility , o r ch ild  
c a re  fac ility , w h ic h e v e r  th e  d e p a r tm e n t  co n sid ers  a p p ro p ria te  to  im p le ­
m e n t th e  t r e a tm e n t  p lan  o f th e  p re d isp o sitio n  rep o rt; i f  th e  c o u rt  orders- 
th e  m in o r p laced  on p ro b a tio n , i t  m ay  specify  th e  te rm s  a n d  co n d itio n s
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o f p ro b a tio n ; th e  d e p a r tm e n t  m ay  t r a n s fe r  th e  m in o r, in th e  m in o r’s 
b e s t  in te re s ts ,  from  one  o f  th e  p ro b a tio n a ry  p la c e m e n t s e t t in g s  lis ted  
in  th is  p a ra g ra p h  to a n o th e r ,  a n d  th e  m in o r, th e  m in o r 's  p a re n ts  o r 
g u a rd ia n , a n d  th e  m in o r 's  a tto rn e y  a r e  e n ti t le d  to  re a so n a b le  n o tice  o f 
th e  tra n s fe r ;  th e  p ro b a tio n  m ay  h e  for a  p e rio d  o f  t im e , no t to  exceed 
tw o y e a r s  a n d  in  no  e v e n t  e x te n d  p a s t  th e  d ay  th e  m in o r  becom es 19, 
e x cep t t h a t  th e  d e p a r tm e n t m ay  p e tit io n  for a n d  th e  c o u rt m ay  g r a n t  
in  a  h e a r in g

(A) tw o -y e a r e x te n s io n s  o f c o m m itm e n t w h ich  do n o t e x te n d  beyond  
th e  c h ild ’s  1 9 th  b ir th d a y  i f  th e  e x te n s io n  is  in  th e  b e s t in te r e s ts  o f  th e  
m in o r  a n d  th e  p ub lic ; a n d

(B) a n  a d d itio n a l o n e -y e a r  p e rio d  o f  su p e rv is io n  p a s t  ag e  19 i f  th e  
c o n tin u e d  su p e rv is io n  is  in  th e  b e s t in te re s ts  o f  th e  p e rso n  a n d  th e  
p e rso n  c o n se n ts  to  it; o r

(4) o rd e r  th e  m in o r  to  m a k e  su i ta b le  re s t i tu t io n  in  lie u  o f  o r  in  
a d d itio n  to  th e  c o u r t’s  o rd e r  u n d e r  (1), (2) o r  (3) o f th is  su b sec tio n .

(5) o rd e r  th e  m in o r  co m m itte d  to  th e  D e p a r tm e n t o f  H e a lth  a n d  
S ocial S e rv ice s  fo r  p la c e m e n t in  a n  a d v e n tu re -b a se d  ed u ca tio n  p ro ­
g ra m  e s ta b lish e d  u n d e r  A S 4 7 .2 1 .0 2 0  w ith  c o n d itio n s th e  c o u rt con­
s id e rs  a p p ro p ria te  c o n ce rn in g  re le a se  upon  sa tis fa c to ry  co m ple tion  o f 
th e  p ro g ram  o r  c o m m itm e n t u n d e r  (1) o f  th is  su b sec tio n  i f  th e  p ro g ram  
is  n o t s a t is fa c to r i ly  com ple ted .

(c) I f  th e  c o u r t  f in d s  t h a t  th e  m in o r  is  a  ch ild  in  need  o f a id , i t  sh a ll
(1) o rd e r  th e  m in o r  c o m m itte d  to  th e  d e p a r tm e n t fo r p lac em e n t in  an  

a p p ro p ria te  s e t t in g  for a  p e rio d  o f  t im e  n o t to exceed  tw o  y e a rs  o r  in  an y  
e v e n t  p a s t  th e  d a te  th e  m in o r  becom es 19 y e a rs  o f  ag e , ex cep t t h a t  th e  
d e p a r tm e n t  m ay  p e tit io n  for a n d  th e  c o u rt  m ay  g r a n t  in  a  h e a r in g  (A) 
tw o -y e ar e x te n s io n s  o f  c o m m itm e n t w h ich  do n o t e x te n d  beyond th e  
m in o r 's  19th b ir th d a y  i f  th e  e x te n s io n  is  in  th e  b e s t in te re s ts  o f  th e  
m in o r  a n d  th e  p u b lic ; a n d  (B) a n  a d d itio n a l o n e -y ea r p e rio d  o f s u p e rv i­
sio n  p a s t  ag e  19 i f  th e  c o n tin u e d  su p e rv is io n  is  in th e  b e s t in te re s ts  o f 
th e  p e rso n  nnd  th e  p e rso n  c o n se n ts  to  it; th e  d e p a r tm e n t m ay  tr a n s fe r  
th e  m in o r, in  th e  m in o r’s  b e s t  in te re s ts ,  from  one p la c e m e n t s e t t in g  to 
a n o th e r , und  t ’\e  m in o r, th e  m in o r 's  p a re n ts  o r  g u a rd ia n , a n d  th e  
m in o r’s  a tto rn e y  a r e  e n ti t le d  to  re a so n a b le  n o tice  o f  th e  tra n s fe r ;

(2) o rd e r  th e  m in o r  re le a sed  to th e  m in o r 's  p a re n ts ,  g u a rd ia n , o r 
som e o th e r  s u i ta b le  p e rso n , a n d , in  a p p ro p ria te  cases, o rd e r  th e  
p a re n ts ,  g u a rd ia n , o r o th e r  p e rso n  to  p ro v id e  m ed ical o r  o th e r  cu re  a n d  
t r e a tm e n t;  i f  th e  c o u rt  re le a s e s  th e  m in o r, it sh a ll  d ire c t th e  d e p a r t­
m e n t to  su p e rv ise  th e  c a re  a n d  t r e a tm e n t  g iv en  to th e  m in o r, b u t  th e  
c o u rt m ay  d isp e n se  w ith  th e  d e p a r tm e n t 's  su p e rv is io n  if  th e  c o u r t  fin d s 
t h a t  th e  a d u lt  to w h o m  th e  m in o r  is re le a sed  w ill a d e q u a te ly  c a re  for 
th e  m in o r  w ith o u t  su p e rv is io n ; th e  d e p a r tm e n t 's  su p e rv is io n  m ay  no t 
exceed  tw o  y e a r s  o r  in a n y  e v c n te x te n d  p a s t  th e  d a te  th e  m in o r reach es  
ag e  19, ex cep t th a t  th e  d e p a r tm e n t  m ay  p e tit io n  fo r u n d  ih e  c o u rt  m ay  
g r a n t  in  a  h e a r in g

(A) tw o -y e ar e x te n s io n s  o f su p e rv is io n  w h ich  do no t e x te n d  beyond 
th e  m in o r 's  19 th  b i r th d a y  i f  th e  ex te n s io n  is  in  th e  b e s t in te re s ts  o f th e  
m in o r  u n d  th e  p u b lic ; a n d

(B) a n  a d d itio n a l o n e -y e a r  p e rio d  o f  s u p e rv is io n  p a s t uge  19 if  th e  
c o n tin u e d  su p e rv is io n  is  in  th e  b e s t in te re s ts  o f  th e  pe rso n  a n d  th e  
p e rso n  c o n se n ts  to  it; o r

(3) by  o ld e r , u p o n  a  sh o w in g  in  th e  a d ju d ic a tio n  by  c le a r  a n d  
co n v in c in g  ev id en ce  th a t  th e r e  is  a  c h ild  in  n eed  o f  a id  u n d e r  AS 
47 .10 .010(a)(2 ) a s  a  r e s u l t  o f  p a r e n ta l  co n d u ct u n d  upo n  a  sh o w in g  in  
th e  d isp o sitio n  by  c le a r  a n d  co n v in c in g  ev id en ce  th a t  th e  p a re n ta l  
co n d u ct is  lik e ly  to  c o n tin u e  to  e x is t  i f  th e re  is  no te rm in a tio n  o f 
p a re n ta l  r ig h ts ,  te rm in u te  p a re n ta l  r ig h ts  a n d  re sp o n s ib ilitie s  o f  one  o r 
b o th  p a re n ts  a n d  c o m m it th e  c h ild  to th e  d e p a r tm e n t  o r to  a  leg a lly  
ap p o in te d  g u a rd ia n  o f  th e  p e rso n  o f  th e  ch ild , a n d  th e  d e p a r tm e n t o r 
g u a rd ia n  sh a ll  re p o rt  a n n u a l ly  to  th e  c o u r t  on  effo rts  b e in g  m ad e  to 
find  a  p e rm a n e n t  p la c e m e n t fo r th e  ch ild .

(d) A n  o rd e r  is su e d  u n d e r  (c) (3) o f th is  sec tio n  a u th o riz e s  th e  com ­
m iss io n e r  o f  h e a l th  a n d  so c ia l se rv ice s  o r  a  d e s ig n ee  o r  th e  g u a rd ia n  o f 
th e  p e rso n  o f  th e  c h ild  to  c o n se n t to  th e  a d o p tio n  o f  th e  ch ild .

(e) I f  th e  c o u r t  f in d s  t h a t  th e  m in o r  is  n o t d e lin q u e n t  o r  a  ch ild  in  
n eed  o f  a id , i t  s h a l l  im m e d ia te ly  o rd e r  th e  m in o r re le a sed  from  th e  
d e p a r tm e n t’s  c u sto d y  a n d  re tu rn e d  to  th e  m in o r’s  p a re n ts , g u a rd ia n , o f  
c u s to d ia n , a n d  d ism is s  th e  case.

(0  A m in o r  fo u n d  to b e  d e lin q u e n t  o r  a  c h ild  in  need  o f  a id  is a  w a rd  
o f  th e  s tu te  w h ile  c o m m itte d  to  th e  d e p a r tm e n t  o r  th e  d e p a r tm e n t  h a s  
th e  p o w er to  su p e rv ise  th e  m in o r’s  u c tio n s. T h e  c o u rt  sh a ll  rev iew  a n  
o rd e r  m ad e  u n d e r  (b) o r  (c)(1) o r  (2) o f  th is  sec tio n  a n n u a lly , a n d  m ay  
rev iew  th e  o rd e r  m o re  f re q u e n tly  to  d e te rm in e  if  c o n tin u ed  p lu cem en t, 
p ro b a tio n , o r  su p e rv is io n , a s  i t  is  b e in g  p ro v id ed , is  in  th e  b e s t in te re s t  
o f  th e  m in o r  a n d  th e  p ub lic . T h e  d e p a r tm e n t,  th e  m in o r, th e  m in o r’s 
p a re n ts ,  g u a rd ia n , o r  c u s to d ia n  a re  e n ti t le d ,  w h en  good cau se  is  show n , 
to  a  rev iew  on  a p p lic a tio n . I f  th e  a p p lic a tio n  is g ra n te d , th e  c o u rl sh a ll  
afford  th e se  p a r t ie s  a n d  th e i r  co u n se l re a so n a b le  n o tice  in ad v an ce  o f 
th e  re v ie w  a n d  hold a  h e a r in g  w h e re  th e s e  p a r t ie s  a n d  th e i r  counse l 
sh a ll  be a ffo rd ed  ; o r tu n ity  to be  h e a rd . T h e  m in o r sh a ll  be  
a fforded  th e  o p p o rlu i. i he  p re s e n t  a t  th e  rev iew ,

(g) N o  a d ju d ic a tio n  . - a r  th is  c h a p te r  upon  th e  s t a tu s  o f a  ch ild  m ay  
o p e ra te  to  im pose  a n y  o f  th e  c iv il d is a b il i tie s  o rd in a r ily  im posed  by 
co n v ic tio n  upon a c r im in a l  c h a rg e , n o r  m ay  a m in o r  a f te rw a rd  be con­
sid e red  a  c r im in a l  b y  th e  ad ju d ic a tio n , n o r  m ay  th e  a d ju d ica tio n  be 
a f te rw a rd  deem ed  a  co n v ic tio n , n o r m ay  a  m in o r be ch arg ed  w ith  o r  
conv ic ted  o f  a  c r im e  in  a  c o u rt, e x cep t a s  p rov ided  in th is  c h ap te r . T h e  
c o m m itm e n t a n d  p la c e m e n t o f a  ch ild  a n d  e v id en ce  g iv en  in  th e  co u rt 
a re  no t a d m iss ib le  a s  e v id en ce  a g a in s t  th e  m in o r in  a  su b seq u e n t case  
o r  p ro ceed in g s in  a n y  o th e r  c o u rt, n o r  does th e  co m m itm en t a n d  
p lac em e n t o r ev id en ce  o p e ra te  to  d isq u a lify  a  m in o r  in  a  fu tu re  c iv il 
se rv ice  e x a m in a tio n  o r  a p p o in tm e n t in  th e  s la le .
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(It) T h e  (k-pai'lint.'nl sh a ll  pay  a ll c o u rt  costs  in c u rre d  in n il p ro ­

c eed in g s  in  co n n ec tio n  w ith  th e  ad ju d ic a tio n  o f  d e lin q u e n cy  u n d e r  th is  
c h a p te r , in c lu d in g  h e a r in g s  w h ich  r e s u l t  in  th e  re le a se  o f th e  m in o r.

(i) A m in o r, th e  m in o r 's  p a re n ts  o r  g u a rd ia n  a c t in g  on  th e  m in o r 's  
b eh a lf, o r th e  d e p a r tm e n t  m ay  a p p e a l a  ju d g m e n t  o r  o rd e r, o r th e  s ta y , 
m o d ificatio n , s e t t in g  a s id e , rev o ca tio n , o r  e n la rg e m e n t o f a  ju d g m e n t 
o r  o rd e r  issu ed  by th e  c o u r l  u n d e r  th is  c h a p te r .

(j) /Repealed, § 2 9  ch 63 S LA  1977.1
(k) In  m a k in g  i ts  o rd e r  u n d e r  (c) o f  th is  sec tio n , th e  c o u .t  sh a ll  

co n sid e r th e  fac t, i f  i t  is  a  fact, t h a t  th e  m in o r w a s  b e in g  p rov ided  
t r e a tm e n t  by s p ir i tu a l  m e a n s  th ro u g h  p ra y e r  in  acco rd an ce  w ith  th e  
te n e ts  a n d  p ra c tic e s  o f  a  recognized  c h u rch  o r re lig io u s  d e n o m in a tio n  
by a n  acc red ited  p ra c t i t io n e r  o f  th e  c h u rc h  o r d e n o m in a tio n . (§ 10(2) 
a r t  I ch  i SL A  1957; a m  § 2 ch  110 SL A  1960; a m  § 2 ch 118 SL A  
1962; a m  § 1 ch  4 0  SL A  1967; a m  §§ 1— J ch  27 SL A  1970; a m  §§ 12— 15 
ch 245 SL A  1970; a m  § 6 .  104 SL A  1971; a m  §§ 6, 7 ch  1 SL A  1972;
a m  85 1 ,2  ch  125 SL A  197s a m  88 14— 1 8 ,2 9  ch  63  SL A  1977; am 8 6 
ch  86  SL A  1979)

C ro s s  re fe re n c e s . —  F o r  the slundard 
of proof for find ings under th is  section, see 
C h ild re n 's  R u le  21, A la sk a  R u les  o f Court. 
See also , C h ild ren 's  R u les 22 and 23.

E d ito r 's  no tes . —  Section 3 1 , ch . 63, 
S L A  1977, provides: "Section  lB o f  th is  Act 
has the effect o f adding to the court's 
responsib ilities when holding a review  
under Ru le  28, A la sk a  R u les of C h ild ren 's 
Procedure, hy req u iring  the court to hold a 
hearing  upon a showing o f good cause, g ive 
notice, nnd afford an opportunity to be 
heard .”

Section 34, ch. 63, S L A  1977, in  the firs t 
sentence provides: "Th e  portions o f A S  
47.10 .080lb) and (c) in  secs. 15 und 16 o f

th is  A c t w h ich  specify the length of 
commitm ent to the departm ent or proba­
tion or supervision by the departm ent are 
applicable to those m inors affected under 
form er A S  47.10.0801b), (c) and (j) before 
the effective date o f th is  A c t (A ugust 26, 
1977) so that the com m itm ent, probation 
or supervision of m inors by the depart­
m ent before the effective dale of th is  A c t 
(A ugust 2 6 ,1 9 77 ) sh a ll continue, but m ay 
not exceed two ye ars  from the effective 
date of th is  A c t (A ugust 26, 1977) unless 
two-year extensions have been granted by 
the court under th is  A c t ."  Subsection (j) of 
A S  47.10 .080 wus repealed by S 2 9 , ch . 63, 
S L A  1977.

N O T E S  T O  D E C IS IO N S

E a c h  ca te g o ry  o f  c h ild re n  n iu n d iile s  
d iffe re n t-  v re g u rd in g  c o n te n t o f  d is ­
p o s it io n a l o rd e rs . —  A la sk a 's  pertinent 
statutory provisions and procedural ru les 
d istingu ish  between cnlegories o f ch ild ren  
for purposes of adm in iste ring  A lasku  c h il­
dren's law s . O f contro lling significance is 
that each cluss or cu lcgory m andates d is­
tinct differences regurding the perm issib le 
content o f nny d ispositional order the tr ia l 
court can enter, in  re A  M inor C h ild , Sup. 
C t. Op No. 737 (F ile  No. 1524), 490 I».2d 
0 58 (1 97 1 ).

W h e re  a d c lin i|U c n l c h ild  w a s  se n ­
tenced ft,, n f ix e d  tim e p e rio d  an d  
o rd e re d  tc un  a d u lt  in s t itu t io n , th is

umountcd to a penal sentence as opposed 
to the ju ven ile  disposition required under 
ouhseclion (b il l ) . B .A .M . v . State , Sup . C l . 
Op. No. 1104 ( F i le  No. 2144), 528 P .2d  43/ 
(1974).

C o u r t  c a n n o t p lne e  c h ild  in  p a r t ic ­
u la r  in s t itu t io n . — U nder th is  section as 
am -nded, the courl nu lunger has d iscre­
tion to order the delinquent ch ild  placed in 
a p .i-‘ :cu la r  institu tion . T h e  court on ly has 
a u lli >r.'y to com m it the ch ild  lo the 
d e p a tin icn l, w hich then places the ch ild . 
11 A .M . v . Stute , Sup . C l . Op. No. 1104 
(F ile  No. 2144), 528 P .2d 437 (1974); A .A . 
v . S ta le , Sup . C t . Op. No. 1181 (F i le  No, 
2400), 538 I '.2d 1004 (1975).

Id
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A u th o r it y  lo  o rd e r  p la ce m e n t o f  d e ­
lin q u e n t  c h ild . —  In  enacting parugruph
(b )(3), the leg is latu re  intended for the 
departm ent, not the  court, lo  m ake the 
decisions concerning placem ent of the 
m inor. S ta te , Dep't o f H ea lth  & Social 
Se rvs . v . A .C . , C t . App. Op. N o . 384 (F ile  
No. 7643), P .2d (198-h.

Paragraph  (b)(3) o f th is  section provides 
the court au tho rity  to order the delinquent 
m inor placed on probation to the D epart­
m ent o f H ea lth  and Soc ia l S e rv ices ; i t  is  
then up to the departm ent lo determ ine 
w hether the m inor should be placed w ith  
h is  parents or in  another setting . S ta te , 
Dep't o f H ea lth  & Socia l Se rv s . v . A .C . , C t. 
App. Op. No. 384 (F i le  No. 7 643), P .2d  

(1984).
R e v ie w  o f  p la ce m e n t d e c is io n . —  Th e  

superior court has the au tho rity  to rev iew  
the decision o f the departm ent to deter­
m ine i f  the pluccm ent is  in  the best in te r­
est o f the m inor, but in  rev iew ing  a 
decision o f the departm ent, the superior 
court m ay not substitu te its  judgm ent for 
the judgm ent of tho departm ent; since the 
leg islatu re  h as  committed the decision of 
pi icem ent to the departm ent's d iscretion , 
the question for the court is  w hether the 
agency abused it s  d iscretion . S la te , Dep't 
o f H ealth  & Social Se rvs . v . A .C . , C t . App. 
Op. No. 384 (F ile  No, 7643), P.2d 
(1984).

J u r is d ic t io n  d e p e n d e n t u p o n  age o f 
o ffe n d e r a t  t im e o f  a ct—  Ju v e n ile  ju r is ­
diction o f the superior court in  d e lin ­
quency proceedings is  dependent upon the 
age o f the offender a t  the tim e o f tho d e lin ­
quent acts. Henson v . S ta te , Sup , C t . Op. 
No. 1590 (F i le  No. 3024), 576 P .2d  1352
(1978).

W h ere  u d e lin q u e n t  c h ild  w u s  u n d e r  
the  ag e  o f  18 a t  th e  t im e  Ih e  a c ts  o f  
d e lin q u e n c y  w e re  co m m itte d , he is  
c o n s id e re d  a m in o r  for tho purposes of 
adjudication and d isposition. B .A .M . v. 
S la te , Sup . C t . Op. No. 1104 (F i le  No. 
21-14), 628 P.2d 437 (1974).

O p tio n  a v a i la b le  to p ro se cu tio n  
a b se n t w a iv e r  u n d e r  A S  47 .10 .060(a). — 
A  proceeding in  ch ild ren 's court, w h ich  is  
lim ited  to the dispositions set forth in  A S  
47.10.080(b), is  the only option u vailab lc  
to the prosecution absent w a iv e r under A S  
47.10.060(a), and the standards estab­
lished in  th a t section a re  su ffic ien tly  c le a r 
lo prevent h .b itru ry  enforcement. M .O .W . 
v . S to le , C t . t .pp. Op. No. 95 (F ile  No. 
4846), 645 P .2d 1229 (1982).

O ne w h o  co m m itted  a  c r im e  w h e n  18 
y e a r s  o f  ag e  co u ld  bo c r im in a l ly  p ro se ­
cu te d , us an  a d u lt , when hu hud been

previously  adjudged a delinquent m inor 
and the court had retained supervisory 
Jurisd iction  over h im  u n til age 19. Henson 
v . S ta le , Sup . C t . O p. No. 1590 (F ile  No. 
3024), 676 P .2d  1352 (1978).

S e c t io n  is  m a x im u m  se n te n c in g  s ta t­
u te . —  Sta tu tes  req u iring  release upon a 
specified b irthd ay a re , in  effect, m axim um  
sentencing statutes. Davenport v . 
M cG inn is , Sup . C t  Op. No. 1049 (F ile  No. 
1942), 522 P .2d  1140(1974).

S e n te n ce  re d u c t io n  to lO y c a ra o f  age 
n o t  re t ro a c t iv e . — T h ere  was nothing in  
the am endatory leg islation  to th is section 
th a t indicated an intention that the sen­
tence reduction should operate 
retrospectively . Duvcnporl v . M cG inn is, 
Sup . C t . Op. No. 1049 (F ile  No. 1942), 522 
P . 2d 1140 (1974).

T h e re  is  n o  c o n f lic t  b e tw een  su b se c ­
tio n  (b)(1 ) a n d  A S  47.10 .060(d ). In  re
F .S . ,  Sup . C t . Op. No. 1756 (F ile  No. 4015), 
586 P.2d 607 (1978).

A g e  20  is  th e  p ro p e r  age fo r  
d e te rm in in g  w h e th e r  a m in o r  is  
a m e n a b le  to t re u tm e n t  In  re F .S . , Sup . 
C t . Op. N o. 1756 (F i le  No. 4015), 586 P .2d 
607 (1978).

Th e  inconsistency between A S  
47.10.060(d ) and subsection (b)(1) o f th is  
section that existed prior lo  the 1977 
amendm ents to these sections has been 
e lim inated  in  th a t A S  47.10.060 (d) now 
provides th a t the determ inative age is  20 
and subsection (b)(1) provides that the 
m axim um  lim ita tio n  o f confinem ent of 
m inors is  20 . In  rc  F .S . ,  Sup . C t . Op. No. 
1756 (F i le  No. 4015), 586 P.2d 607 (1978).

B in d in g  a d v a n c e  co n se n t to 
t rc a tm e n L  — In  order to g ive cfTect to the 
leg islatu re 's in ten t that a court m ay con­
s id er treatm ent u n til age 20 in  
determ ining w a ive r o f ju ve n ile  ju r isd ic ­
tion , it  is  necessary that the judge be able 
to eva luate  a t the tim e o f the w a iver 
hearing  w hether the ju ven ile  w ill in  fact 
be ava ilab le  for treatm ent. I t  is  not pos­
sib le for the judge to know th is  unless tho 
ch ild  can g ive binding consent at the tim e 
o f the hearing . S la te  v . F .L .A . ,  Sup . C t . Op. 
No. 2041 (F ile  No. 4333), 608 P.2d 12
(1980).

A  m inor m ay b ind ing ly consent to an 
add itional period o f supervision as pro­
vided by subsection (till 1) o f th is  section. In  
determ ining  the cR'ect to be g iven  to such 
consent, the court should (onsider the age 
nnd m atu rity  o f Ihe ju ven ile  and whether 
he has the advice o f co u n ic l. To  protect a 
m inor from m aking  a decision adverse to 
h is  own in terests, a  guardian ad litem may 
be appointed. S tu te  v . F . L  A ., Sup . C l .  Op.

•10
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Nil 2U4I IK ile  No. 43331. GOH I * 2d 12 
119801.

’IV -  portion o f the opinion in  In  re F . 3 , 
Sup . C t . Op. No 1796 iK ile  Nu. t l l l f n .  586 
1’ 2d 607 119781 that held that u m inor in  
a w a ive r hearing  could not g ive a  binding 
advance consent to treatm ent beyond uge 
19 w as m istaken . Sta te  v . F .L .A . ,  Sup . C t. 
Op. No. 2041 (F i le  No. 4333), 608 1* 2d 12 
(19801.

W hile  it  is  tru e , a s indicated in  In  re  
F  S ., Sup . C l .  Op. No. 1756(F ile  No. 40151. 
586 P .2d 607 119781, th a t the sta tute  con­
tem plates thut the determ ination o f the 
additional period o f treatm ent be made 
after the in it ia l hearing , such an in tent 
does not m andate th a t an advance consent 
to treatm ent g iven by the m inor m ay not 
be regarded as binding. S ta le  v . F .L .A . ,  
Sup . C t . Op. No. 2041 (F ile  No. 4333), 608 
P. 2d 12 1980).

T h e  lo w e r  c o u rt  e rre d  in  co n s id e rin g  
the p u rp o rte d  c o n se n t o f  u m in o r to  un 
u d d ilio n u l y e a r  o f  su p e rv is io n  because-: 
(1 ) the m inor could w ithdraw  h is  consent 
upon reach ing m ajority and (2) even 
assum ing the m inor's consent could not be 
w ithdraw n , subsection (b)(1) requ ires that 
the departm ent petition the court and that 
additional commitm ent be in  the m inor's 
best in terests before the courl has Ju risd ic­
tion to order the additional one-year 
period. In  re K .S ., Sup . C t . Op No 1756 
(F ile  No. 4915), 586 P .2d 607 (1978).

Subsection (b i l l )  requ ires that the 
department petition for an  additional 
one-year period o f supervision and that 
continued supervision  be in  the best in te r­
ests o f the m inor before the court may 
order an add itional ye ar. T h u s , a m inor's 
prospective consent to additional sup erv i­
sion is  not a m ateria l factor unless the 
other two conditions u f 'he statute are 
fu lfilled . In  re F .S . , Sup . C t . Op. No. 1756 
(F ile  No. 40151, 586 P 2 d  607 (1978).

T h is  statute contemplates that the deci­
sion to extend Ihe period of supervision be 
made a fte r the in it ia l d ispositional 
hearing . To give elli-cl to the m inor's 
udvunce consent would thus lie contrary to 
the apparent in tent o f lh c  leg is latu re . I l l rc 
F  S ., Sup . C l. Op. No. 17561K ile  No. 40151, 
586 P.2d 607 111)781.

T h e  c o u rt  m u st cho o se  b e tw e en  
co m m itm e n t lo  the  D e p a rtm e n t o f  
H e a lth  and  S o c ia l S e rv ic e s  und p ro b a ­
tio n , and m ay not delegate Ih e  choice to 
the Departm ent of H ealth  and Social S e r­
vices. T h is  is  a correct textua l a n a ly s is , 
especially in  light o f the provision in  sub­
section dm 11 for subsequent court order 
for probation following placeinenl or

detention T h e  leg islatu re has c lea rly  
indicated its  intent lo place th is choice in 
the hands o f the court. K b it  v . S ta te , Sup. 
Ct Op No. 706 (K ile  No. 1156), 487 ."2 d  
27 (1971).

C o u rt-o rd e re d  p ro b a tio n . —  Proba­
tion cannot be deemed court-ordered under 
subsection <h) o f th is  section unless it  is 
d irectly  ordered. I t  cannot be Trig gered" 
by a decision of the department that the 
ju ven ile  has successfu lly completed a reha­
b ilita tion  program , even i f  the court judg­
m ent states th a t institu tiona liza tion  w ill 
end upon such successful completion, in  rc 
L  C . v . S tate , Sup . C t . Op. No. 2277 (F ile  
Nos. 4401, 44111, 625 P.2d 839 (1981).

T h e  h e a r in g  ju d g e  e r re d  b y  p la c in g  a 
d e lin q u e n t c h ild  on p ro b a lio n  u n t il h is  
20th  b ir th d a y . B .A .M . v . S ta le , Sup . C t. 
Op. No. 1104 (F ile  No. 21441,528 P.2d 437
(1974).

P e lit io n  n e c e s sa ry  to extend  p ro b a ­
tion  b eyo n d  19th b ir th d a y . —  T h e  supe­
rio r court w as w ithout au thority  to extend 
probation bcyon ' I s  - delinquent ch ild 's 
19th b irthday w ithout a petition from the 
department to extend the probationary 
period for nn additional ye ar. B .A .M . v. 
State , Sup. C t . Op. No. 1104 (F ile  No.
2144), 528 P.2d 437 (1974).

A  m in o r  w h o  1ms been  ad jud g ed  a 
c h ild  in  need o f  s u p e rv is io n  Is c e  n o w  
c h ild  In  need o f  a id  I ca n n o t be in s t itu ­
tio n a lize d  under the C h ild ren 's Code. In  
ro A  M inor C h ild , Sup . C t. Op. No. 737 
(F ile  No. 1524), 490 P .2d 658 (1971).

W here a runaw ay ch ild  is  found to he a 
ch ild  in  need o f supervision  Isee now ch ild  
in  need of a id), not a delinquent m inor, no 
legal basis e x ists  for h is  incarceration. In  
re A M inor C h ild , Sup . C l . Op. No. 737 
(F ile  No. 1524). 490 P.2d 658 (1971).

T h e  o n ly  in s ta n ce  u n d e r  A la s k a  c h i l­
d re n 's  la w s  a u th o r iz in g  in stitu - 
t ln n u lizn tlo n  o r  in c a rc e ra t io n  is  when 
the ch ild  has v io lated (he law s o f the state, 
or any of its  po litica l subdivisions, und in  
tu rn  has been adjudged a delinquent 
m inor. In  re A M inor C h ild , Sup . C t. Op. 
Nu. 737 (F ile  No. 15241, 490 P.2d 658 
(19711.

The leg is latu re  has authorized in s titu ­
tionalization only w here (he ch ild  is found 
lo  he a delinquent m iner. In  re A M inor 
C h ild .S u p .C t .O p  No. 7 3 7 (F ile N o . 15241, 
490 I* 2d 658 (19711.

l ’ o w e r  o f  c o u rt  u n d e r  su b se c t io n  (c ).
— Under subsection Ic) o f th is section, the 
court is  empowered to order the m inor 
committed to the Departm ent o f Health  
and Social S -rv ice s  or order Ihe m inor 
released to h is  parents, guard ian , or some
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other su itab le person. In  re  A  M inor C h ild , 
Sup . C l . Op. No. 737 (F i le  No. 15241, 490 
P.2d 658 (1971).

T h e  D e p o rtm e n t o f  H e a lth  an d  
S o c ia l S e rv ic e s  d o e s n o t p o sse ss  th e  
a u th o r ity  to in s t itu t io n a liz e  a n y  m in o r , 
includ ing  one who has been declared a 
ch ild  in  need of supervision Isce now ch ild  
in  need o f a id ), who has been committed to 
its  custody. I t  is  unreasonable to construe 
A la sk a  ch ild ren 's sta tutes in  a  m anner 
which would resu lt in  the g rant to the 
Departm ent o f H ea lth  and Soc ia l Se rv ices  
o f broader powers of com m itm ent than 
possessed by the t r ia l court. In  re  A  M inor 
C h ild , Sup . C t . Op. No. 737 (F ile  No. 1524), 
490 P .2d 658 (1971).

A  c h ild  " in  need o f  a id "  a p p e a rs  to 
b e  th e  fu n c t io n a l e q u iv a le n t  o f  a  
"d e p e n d e n t"  c h ild  under A S  47.10.010 
as i t  existed p rio r to its  1977 am endm ent. 
In  re C .L .T . ,  Sup . C l .  Op. No. 1866 (F ile  
No. 3607), 597 P  a 318 (1979).

P a re n ta l r ig h t  to  c u s to d y  an d  
c o n tro l is  no t a b so lu te . —  W h ile  a 
parent has a rig ht to the care , custody and 
control o f h is  or her ch ild ren , th is  rig h t is  
not absolute, and "courts have become 
increasing ly  aw are of the rig hts o f c h il­
dren.”  T h e  A la sk a  leg islatu re  has s truck  a 
balance between these potentia lly  
competing rig h ts  by req u irin g  the sta le  to 
prove its  a llegation! by c le a r and 
convincing evidence in  parenta l rig hts te r­
m ination cases. Once th is  burden o f proof 
has been m et, however, the sta tute  m an­
dates a term ination . In  re D .C ., Sup. C t . 
Op. No. 1862 (F ile  No. 38-10), 592 I ’ .2d 22
(1979).

T h e  d is c re t io n  u llo ttc d  a  p a re n t  In  
the  a d m in is tra t io n  o f  p u n ish m e n t is  
n o t u n lim ite d . C le a r ly  i t  does not extend 
to punishm ent reg u la rly  causing the "sub­
s tan tia l physical harm " w hich  under A S  
47 .10 .010(a)(2)(C ) determ ines that a ch ild  
is  in  need o f a id . In  re  D .C ., Sup . C t . Op. 
No. 1862 (F ilo  No. 38-10), 592 P.2d 22 
(19791.

S ta tu to ry  p ro v is io n s  g o v e rn in g  
ju d g m e n ts  nnd o rd e rs  te rm in a t in g  
p a rc n lu l r ig h ts  h n ve  l ic c n  ch a n g e d . In  
order (o term inate parental rig h ts , the 
court m ust now find that the ch ild  is  in  
needofn id  under A S 47 .1 0 .0 1 0 (u K 2 )n s the 
resu lt uf parental conduct proved by c le a r 
and convincing evidence and th a t the 
parental conduct is  lik e ly  to continue to 
ex ist i f  there is  no term ination  of parenta l 
rig hts, proved again by d e a r  and 
convincing evidence, A S  47.10.080(c)(3). 
In  re C .1 ..T ., Sup . C l .  Op. No. 1866 (F ile  
No. 361)71, 597 P.2d 518 (1971)1.

In  order lo  term inate  parental r ig h ts 
under th is  section, the court must find by 
c lear and convincing evidence t l )  that 
there is  a ch ild  in  need of aid under A S
47.10 010(aM2l as a resu lt o f parental con­
duct, and (2) that the parenta l conduct is 
lik e ly  to continue. E  A . v . S ta ts , Sup. C t. 
Op. No. 2289 I F i le  Nos. 4687 , 4870), 623 
P .2d 1210(19811.

U nder form er A S  47.10 .010(a)(5) and 
subsection (a ) and form er subsection 
(c)(3)(D ) o f th is  section, in  order to te rm i­
nate parenta l rig h ts , the superior court 
w as required to find 11) that the child was 
a "dependent m inor" ond (2 ) that the 
p. ren t had demonstrated by her conduct, 
proved by d e a r  and convincing proof, that 
she w as un fit to continue to exercise her 
parental r ig h ts  and responsib ilities. In  re
C .L .T . ,  Sup . C L  Op. No. 1866 'F i le  No.
36071,597 P.2d 518 (1979).

P a re n t 's  im p u ls iv e  p e rso n a lity  
d is o rd e r  n o t g ro u n d  fo r  te rm in a tio n  o f  
r ig h ts . — W here a fte r find ing  that ch ild  
w as in  need o f a id , t r ia l judge found that 
the parent " is  l ik e ly  to conl-nue to demon­
stra te  a conscious disregard of the ob li­
gation owed by a parent to a ch ild even 
a fte r her re lease from incarceration 
because she suffers from on im pulsive per­
so nality  d isorder,”  such find ing was in su f­
fic ien t to sa tis fy  requirem ent of clear and 
convincing evidence th a t conduct leading 
to determ ination th a t ch ild  is  in  need of 
a id  is l ik e ly  since an im pulsive personality 
disorder it s e lf  is  not conduct and thus, nut 
a ground for term ination . Nadu A . v . S ln tc , 
Sup . C t . O p. No. 2632 (F i le  Nos. 6546, 
6693), 660 P .2d  436 (1983).

F in d in g s . — A  find ing (hut tho 
parental conduct is  lik e ly  lo continue must 
be made expressly on the record prior to 
ordering the term ination  o f parental 
rig h ts . E .A . v . S ta le , Sup . C t . Op. Nu. 2289 
(F i le  Nos. 4G87, 4870), 623 P 2 d  1210
(1981).

A b an d o n m e n t. —  Fo r cases construing 
form er language in  subsection (cl 
providing for term ination of parental 
r ig h ts and responsib ilities when the child 
had been abandoned, see D M. v. S la te , 
Sup . C t . Op. No. 962 i F . i c  No. 18-131. 515 
P.2d 12.VI (19731; In re B J . .  Sup. CT. Op. 
No. 1110 (F i le  No. 21611, 530 P.2d 747
(1975); In  re E J .  (T .l ,  Sup. CT. Op. No. 
1348 (F ile  No. 2775), 657 P.2d 1128119761.

A  r c '.n h i l itn l io n  p ro g ram  is  not u 
com m  n p ra c t ic e  in  (he (r ia l courts 
nhsen approval hy a representative af (he 
state , in re E J .  (T .l .S u p , C l. Op No. 1:118 
(F i le  ' lo 2775i. 557 I* 2d 1128 '
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T r iu l  c o u rt  d id  nut u t ilise  d is c re t io n  
in  fa il in g  lo  c o n s id e r  p o s s ib il ity  o f 
s e l l in g  u p  p lnh  fo r  re e s tn b lis li in g  
fa m ily  re la t io n s h ip  b e tw e en  fa th e r  
und  so n . — See In  re E  J .  ( T .l ,S u p . C t . Op. 
No. 1348 (K ile  No. 27751, 557 P .2d 1128 
(19761.

H o le  o f  t r iu l c o u r l  in  p ro ce e d in g  
in v o lv in g  te rm in a tio n  o f  p a re n ta l 
r ig h ts . — See In  re E  J .  ( T . l ,  Sup . C t . Op. 
No. 1348 (K ile  No. 27751, 557 P.2d 1128 
(19761.

A p p lic a b il it y  o f  b u rd e n  o f  p ro o f. — A  
burden o f proof is not applicable ta a 
d ispositive hearing  other than when te r­
m ination  of parenta l r ig h ts  is  invo lved . In  
rc  S .D ., Sup . C t . Op. No. 1255 (F ile  No. 
2530), 649 P 2 d  119 0 11976). See also In  re 
C  I .  T . .  Sup . C l .  Op. No 1866 (F i le  No.
36071,597 P.2d 518 (1979).

Determ ination  o f the standard  to he 
applied hy the court a t the d ispositive 
phase of a ch ild  hearing  w as not 
tantam ount to estab lish ing  a burden of 
proof requirem ent. Such a requirem ent 
had been set forth in  form er subsection 
(cH3KD) Isee now subsection (c)(3 )!. No 
such requ irem ent had been act forth in  s it ­
uations such as w here le rm in a lio n  of 
parenta l rig hts w as not invo lved . In  re
S .D  .S u -  C t. Op. No. 1255 (F i le  No. 2530), 
549 P .2 a  1190(1976).

S ta n d u rd  u f  p ro o f h e ld  c o n s t i­
tu t io n a l. — A llo w in g  p aren lu l r ig h ts to ho 
term inated based on a standard o f proof 
less stringent than "beyond a reasonable 
doubt" docs not vio late tho due process 
clause of the United S la te s  Constitu tion  or 
the A la sk a  Constitu tion . In  re C .L .T . .  Sup . 
C t . Op. No. 1866 (F ile  No. 3607), 597 P.2d 
518 (1979).

S ince in  proceedings brought to te rm i­
nate parenta l rig h ts , the parent is  n e ithe r 
charged w ith  c riin in u l behavior nor sub­
je c t to incarceration  as u direct conse­
quence o f the proceeding, there is  nothing 
in  the federal constitution th a t compels 
adoption o f the proof beyond a reasonable 
doubt standard in  tcrm inu liun  pro­
ceedings In  re C .L .T . ,  Sup . C t . Op. No. 
1866 (F i le  No. 36071, 597 P.2d 518 (1979).

C le a r and convincing proof is a more 
demanding standard than n mere 
preponderance o f  Ih e  evidence nnd is  
adequate to protect ihe  parent's substan­
t ia l in te re st in  h is  o r h e r ch ild  custody 
rig hts . T h is  ev id en tia ry  standard balances 
the competing in terests involved in  n pro­
ceeding brought to term inate parental 
rig h ts , one o f which is the rig h t of a ch ild 
lo un udequole home. In  re C .L .T . ,  Sup . C t.

t)p . Nu. 186 6 1 F i le  No. 3607), 597 P .2d 518
(1979).

The due p rates clause did not requ ire a 
standard o f proof greater than d e a r  and 
convincing evidence when che state sought 
to term inate  parenta l rig hts because o f 
unlitm -ss under funner subsection
(c)(3 )(D ). In  rc  C .L .T . ,  Sup . C t . Op. No. 
1866 (F ile  No. 36071, 597 P  2d 518 (1979).

Standard  o f proof under form er subsec­
tion (c)(3 )(D ) ca llin g  for “ c le a r and 
convincing" evidence o f the n a tu ra l 
mother's unfitness for the care and custody 
o f the ch ild  w as held proper. In  re  K .S ., 
Sup . C l. Op. No. 1219 (F ile  No. 2359), 543 
P .2d 1191 (1975)

P ro te c t io n  p ro v id e d  b y  In d ia n  C h ild  
W e lfa re  A c t . — Th e  Ind ian  C h ild  W elfare 
A c t. 25 U .S .O . 55 1901 — 1963, enacted in  
1978, provides a h igher standard of pro­
tection to the r ig h ts o f parents in  term ina­
tion proceedings invo lv ing  Ind ians und 
N ative  A lask r ns than that provided in  
th is  section. E .  A  v . S ta le , Sup . C t . Op. No. 
2289 (F ile  Nos. 4 68 7 ,4870 ), 623 P .2d 1210
(1981).

O rd e rs  te rm in a t in g  p a re n ta l r ig h ts  
m et s ta tu to ry  o rd  ru le  o f  c o u rt  
re q u ire m e n ts  re g a rd in g  fin d in g s  o f  
fa c t . — See In  re C .L .T . ,  Sup . C l .  Op. No. 
1866 (F ile  No. 3607), 597 P .2d 518 (1979).

R e v ie w  o f  o rd e rs  te rm in a tin g  
p a re n ta l r ig h ts . — O rders made under 
aubscction (c)(3 ) o f th is  section are not 
en titled  to autom atic rev iew , inasm uch as 
subsection (0  of th is  section specifies 
w h ich  orders a re  entitled to th is  rev iew  
and orders under subsection (c)(3) o f th is 
section are not included w ith in  the lis t . 
R ita  T . v . S ta te , Sup . C l . Op. No. 2294 (F ile  
No. 5036), 623 P.2d 344 (1981).

A l l  orders m ade pursuunt to th is  section, 
includ ing  orders under subsection (c)(3) of 
th is  section, a re  lo be reviewed upon app li­
cation of an interested party  i f  the p a rly  
estab lishes good cause for the review , und 
i f  the ch ild  is  s t il l  a w ard o f the court. R ita  
T .  v . S ta le , Sup . C t . Op. No. 2294 (F ile  No. 
50361, 623 P .2d 344 (1981).

A s  long a s  a  ch ild  rem ains the ward of 
the court, under subsection (f i o f th is  sec­
tion h is  or h e r n a tu ra l parents u rc entitled 
to a review  of the order term inating  the ir 
parenta l rig hts upon a showing o f good 
cause for the hearing . Ititu  T . v . S ta te , Sup . 
C t . Op. Nu. 2294 (F i le  No. 5036), 623 P.2d 
344 (1981).

Good cause could be established i f  the 
parents showed th a l i l  would he in  the best 
in terests o f the ch ild  to resum e liv in g  w ith  
them because they huve su ffic ien tly  reha-
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b ilita tcd  them selves so th a t they can pro­
vide proper guidance und care fo r the 
ch ild . R ita  T .  v . S ta te , Sup . C t . Op. No. 
2294 (F ile  No. 5036), 623 P.2d 344 (1981).

W here, when a  m other applied for a 
hearing before the superio r court, she 
indicated th a t as a re su lt o f a  14-month 
rehab ilita tion  program she had overcome 
the problems thut had led to the te rm in a­
tion o f her parenta l righta and also 
indicated that professional counselors, 
social w orkers and others would be able to 
estab lish  th a t she was now capable of 
providing a w arm  and lov ing  home for the 
ch ild , th is  w as a su ffic ien t show ing o f good 
cause to entitle  h e r to a rev iew  o f the order 
te rm inating  her paren ta l r ig h ts i f  the 
ch ild  had not ye t been adopted. R 'ta  T .  v. 
S ta te , Sup. C t . Op. No. 2294 (F i le  No. 
5036), 623 P .2d 344 (1981).

F o rm e r  A S  17.12 .110(d)(4) n o t in  c o n ­
f l i c t  —  Form er A S  17.12 .110(d)(4), w hich 
provided th a l a person who, w h ile  under 
the age o f 18, possesses, controls or uses 
an y  am ount o f m arijuana  w as, upon con­
viction , g u ilty  o f a  m isdem eanor pun­
ishab le by a fine  o f not more than $1000, 
was not in  conflict w ith  A S  47.10.010(a)(1) 
and paragraph (b)(1) o f th is  section. 
M .O .W . v . S ta te , C t . App. Op. No. 95 (F ile  
No. 4846), 645 P.2d 1229 (1982).

F o r  re fe re n c e  to a p p a re n t  c o n f lic t  
b e tw e en  su b se c t io n  (c )(1 ) a s  It  reud  
p r io r  lo  1977 am e n d m e n t a n d  C h i l­
d re n ’s  R u le  2 2 (0 , sec footnote 30 in  In  ro
S .D ., Sup . C t. Op. No. 1255 (F ile  No. 2530), 
549 P .2d 1190(1976).

P e re m p to ry  ch o lle n g o  p ro c e d u re  
in a p p lic a b le  to ju v e n ile  p ro ce e d in g s . 
—  W h ile  ju ven ile  proceedings have some 
o f the characte ristics of both c iv il nnd 
c rim in a l actions, th e ,’ a re  basicu lly  d iffe r­
ent from both, and the words " c iv il o r c rim ­
in a l"  a9 used in  A S  22.20 .022 m ust be 
s tr ic t ly  construed. T h e  tr ia l judge was 
correct in  holding that peremptory chal 
lengc procedure applied on ly  to c iv il and 
c rim in a l actionB and not to ju v e n ile  pro­
ceedings. In  re A  M inor C h ild , Sup . C t . Op. 
No. 737 (F ile  No. 1524), 490 P .2d  658 

(1971).
N o tio n s o f  b e n e vo le n t p ro te c t iv e  

p o lic ie s  ca n n o t be u sed  to v a lid a te  
d e p a rtu re s  fro m  p o s it iv e  la w  rc lu ting  
to Ihe adjud icative and d ispositive phases 
of ch ild ren 's proceedings. In  re A  M inor 
C h ild . Sup . C t . Op. No. 737 (F ile  No. 1524), 
490 P.2d 658 (1971).

N o r to ju s t i f y  d isp e n s in g  w ith  
c o n s t itu t io n a l s a fe g u a rd s . —  T h e  
benevolent social theory supposedly 
underlying  ch ild ren 's court nets does not

fu rn ish  ju stifica tio n  for dispensing w ith 
constitutional safeguards. In  re A  M inor 
C h ild , Sup . C l .  Op. No. 737 (F ile  No. 1524), 
490 P.2d 658 (1971).

T h e  r ig h t  o f  co n fro n ta tio n  is  
p a ra m o u n t lo  the  s tu te 's  p o lic y  o f  p ro ­
te c t in g  a  ju v e n ile  o ffe n d e r . D av is  v . 
S ta te , 415 U .S . 308, 94 S . C t. 1105, 39 L . 
Ed . 2d 347 (1974).

B u t  s ta te 's  in te re s t  In  s e c ' i  :y  o f  ju v e ­
n ile  a d ju d ic a t io n s  n eed  no t a lw a y s  fa ll 
b e fo re  c o n fro n ta tio n  r ig h t  —  See 
Gonzales v . S ta te , Sup . C t . Op. N o . 1030 
(F ile  No. 2002), 521 P.2d 512, cert, denied, 
419 U .S . 8 68 ,9 5  S . C t . 125 ,42  L .E d .2 d  106
(1974).

P ro se c u tio n  w itn e s s  im p e a ch a b le  b y  
c ro ss -e xa m in a tio n  fo r  b io s  fro m  p ro ­
b a t io n a ry  s ta tu s  a s  ju v e n ile  d e lin ­
q u e n t  — T h e  confrontation clause 
requ ires that a defendant in  a c rim in a l 
case be allowed lo impeach the cred ib ility  
o f a prosecution w itness by cross- exam in a­
tion directed a t possible b ias de riv ing  from 
the w itness's probationary sta tus as ju v e ­
n ile  de linquent although such an im peach­
ment would conflict w ith  a state’s asserted 
in terest in  preserving the confidentia lity  
o f ju ve n ile  adjudications of delinquency. 
D av is  v . A la sk a , 415 U .S . 308, 94 S . C t. 
1105, 39 L . Ed . 2d 347 11974).

W hatever tem porary em barrassm ent 
m ight resu lt to a prosecution w itness or 
h is  fam ily  by disclosure o f h is  ju ve n ile  rec­
ord —  i f  the prosecution insisted on using 
h im  to m ake its  case —  is  outweighed by 
petitioner's r ig h t to probe into the in flu ­
ence of possible bias on the testim ony of a 
crucinT identification  w itness. D av is  v . 
A la sk a , 415 U .S . 3 08 ,9 4  S . C t . 1105 ,39  7 . 
Ed . 2d 347 (1974).

THe state cannot, consistent w ith  rig h t 
o f confrontation, requ ii the defendant to 
bear the fu ll burden c  v ind icating  the 
state's in terest in  the secrecy of ju ve n ile  
c r im in a l records. D av is  v . A la sk a , 415 U .S .
3 08 ,94  S . C t . 1105,39 L .  Ed . 2d 347 (1974).

T h e  U nited  S ta le s  supreme court has 
held th a t the constitutional r ig h t o f con­
frontation required that defense counsel 
be allowed to investigate the potential b ias 
of a rrucial prosecution w itness , even 
where .'hat potential b ias arose out of a 
ju ve n ile  adjudication and its  resu ltan t pro­
bationary sta tus . Oonzule9 v . S la te , Sup. 
C t. Op. No. 1030 (F ilo  No. 2002), 521 P.2d 
512, ce rt, denied, 419 U .S . 868, 95 S . C t. 
1 2 5 ,4 2  L .  E d . 2d 106 (19741.

Th e  U nited  States supreme court 
concluded that A laska 's  in te rest in  pro­
tecting the anonym ity of tho ju ven ile  
n fienilor ivns outweighed hy the more



S -17.: (I 080 A l a s k a  S t a t u t e s S <17.10.080

c r it ica l need to ulliird  a crim in a l iletenilunl 
reasonable in q u iry  into tile  m otives of 
prosecution w itnesses. (!unzn les v . S la te . 
Sup . C t . O p. No. 1030 (F ile  No. 20031.521 
P .2d 512 , ce rt, denied, 41!) l l .S .  H(>8, 95 S . 
C l .  125, 42 I , . Ed . 2d 105 (1971).

C o n f l ic t  b e tw e e n  se c t io n  u n d  d e c i­
s io n  in  D n v is  v . A la s k a  is  s u p e r f ic ia l . — 
T h e  conflict between th is  section and the 
suprem e court's decision in  D a v is  v. 
A la sk a , 415 U .S . 3 0 8 ,9 1  S . C t . 1 1 0 5 ,39  t„ 
E d . 2d 317 (1974), is  only su p erfic ia l. 
Gonzales v . S ta te , Sup . C t . Op. No. 1030 
(T ile  No. 2002), 521 P .2d 512 , cert, denied, 
419 U .S . 868 . 95 S . C t . 125, 42 L .  E d . 2d 
106 0  9741.

S in c e  d is c lo s u re  r e q u ir e -  b e ca u se  o f  
p ro b a t io n a ry  s ta tu s , n o t ju v e n ile  a d ju ­
d ic a t io n . —  T h e  constitutional req u ire­
m ent of disclosure in  the  facts in  P ? ' -1* v. 
A la sk a , 415 U .S . 203, 94 S . C t. 11" ' L .
E d . 2d 347 (1974), is  created not by the 
ju ve n ile  adjudication itse lf but hy the pro­
bationary sta tu s o f the ju v e n ile  a t  the tim e 
o f D avis ' t r ia l , w ith  its  potential for 
m otivating fa lse  testim ony. Gonzales v . 
S ta le , Sup . C t . Op. No. i0 30  (F i le  No. 
2002), 521 I'.2d  512, ce rt, denied, 419  U .S .
8 6 8 ,9 5  S . C t . 125, 42 L . E d . 2d 106 (1974).

W h ero  the  w itn e s s  w a s  n o t on  ju v e ­
n ile  p ro b a t io n , it cannot he seriously  
argued that the fact o f previous ju ve n ile  
convictions, stand ing a lone, provided uny 
inference of potential b ias . Gonzales v. 
S la te , Sup  C t . Op. No. 1030 ( F i l -  No. 
2002), 521 P .2d 512, cert, denied, 41b U .S . 
868, S -  J .  C t . 1 25 ,4 2  L .  E d . 2d 10G (1974).

S ta le  a d ju d ic a t io n s  d ire c te d  so le ly  
a t c re d ib i l it y  d o  n o t c o n f l ic t  w i lh  c o n ­
fro n ta t io n  r ig h t . —  Ju v e n ile  
ad judications w hich  are sta le  by A laska 's  
standards » ,.d  directed so le ly  a t general 
c re d ib ility  ra th e r than b ias  a rc  genera lly  
not su llic ic n lly  probative lo create n gen­
u ine conflict w ilh  Ihe defendant's rig h t of 
confrontation. Gonzales v . S la le , Sup . C L  
Op. No. 1031) (F i le  No. 20021,521 P.2d 512, 
ce rl. denied, 419 U .S . 8 6 8 ,9 5  S . C l  125 ,42
I,. Ed . 2d HIG (19741.

W here the utlem pled im peachm ent w as 
of general c re d ib ility  by proof o f p rio r " re  • 
v ictions," the probative va lu e  o f th is  type 
o f evidence is  considerably less than that 
which suggests fnlso or distorted te s t i­
mony because o f b ias, und the need to con­
front n w itness w ilh  such  evidence is 
correspondingly less. Gonzales v. S la te , 
Sup . C't. Op. No. 1030 (F i le  No 20021, 521 
I’ .2d 512 , cert, denied, 119 U .S . 868, 95 S . 
C l . 125, 42 1,. E d . 2d 106 (19741.

A s u general ru le , the tr iu l courts could 
properly refuse evidence o f  slide con­

victions or ju ven ile  adjudications where 
these were offered for the purpose of 
discrediting the w itness genera lly  r.-'^ er 
than to show some specific potential mr 
bins or prejudice toward the defendant. 
Thom as v . S la te , Sup . C l .  Op. No 1040 
(F ile  Nos. 1888. 1854) 522 P .2d 528
(1974).

P r iv i le g e  a g a in s t s e lf- in c r im in a t io n . 
— W hen a person under the nge o f 18 years 
violutcd former A S  47 .10 .010(a)(1), he 
could be adjudged a "delinquent m ino r,”  
one possible consequence of w hich  adjud i­
cation w as commitm ent to a ju ve n ile  fa c il­
ity  u n til the age of 19 Irmw 2(J|. M oreover, 
i f  there w as probable cause to believe the 
m inor w as delinquent and the court found 
that he was not am enable to treatm ent as 
u ju v e n ile , he could be prosecuted as i f  he 
were an ndult. Th u s , there wus a lw ays 
some danger of incarceration , o r other 
c rim in a l sanctions, when a ch ild  
committed an act w hich w ouV  have been a 
crim e i f  committed by an ad u lt. U nder 
such circum stances a ch ild  had a p riv ileg e 
aga inst se lf-incrim ination . E .L . I , .  v . S tate , 
Sup . C t . Op. No. 1540 (F ile  No. 3374), 572 
P .2d 786 (1977).

A  c h ild  a d ju d ica te d  d e lin q u e n t  fo r 
s e l l in g  L S D  may be incurccra lcd , possibly 
even in  a  c ity  ja i l ,  u n til age 19, w h ich  may 
be m uny years . R L R  v . S ta le , Sup . C t . Op. 
No. 706 (F i le  No. 1156), 487 P .2d 27 
(1971).

S u b se c t io n  (g) p ro v id e s  In  p a r t  th a t  a 
ju v e n ile  o ffe n d e r m ay  not bo co n ­
s id e re d  a  c r im in a l b y  re a so n  o f  the 
a d ju d ic a t io n , nor m ay the adjudication 
be afterw ard  deemed a conviction. 
Gonzales v . State , Sup. C t . Op. No. 1030 
(F ile  No. 2002), 521 P.2d 512, cert, denied, 
419 U .S . 868, 95 S . C t. 125, 42 L .  E d . 2d 
10G (19741.

A  ju d g e  ca n n o t co n s id e r  n ju v e n ile  
o ffe nse  a s  a  c r im in a l co n v ic t io n  for the 
purpose of prescribing a m andatory sen­
tence. U crfic ld  v . S tu tc , Sup . C l . Op. No. 
581 (F ile  No. 960), 458 P.2d 1008 (1969).

Th e  judge's consideration of factors 
re lating  to uccuscd's life , characteristics , 
background und behavior p rio r to reaching 
the age o f 18 years did not mean that he 
considered accused a c r im in a l or th a t he 
w as using the juven ile  olfcnses us c r im in a l 
convictions in  determ ining Ihe sentence to 
impose. U crfic ld  v . S la te , Sup . C l Op. No. 
581 (F ile  No. 9001, 458 P.2d 1008 (1969).

C u iis id c rn lio n  o f the  ju v e n ile  re c o rd  
is  p ro p e r  h y  the  c o u rt  im p o sin g  u  s e n ­
te n ce  upon  an  a d u lt  o ffe n d e r . I ’enn v. 
S ta le , Sup . C t . Op. No. 177-1 (F ile  No. 
38731 ,588 P.2<! 288(19781.
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U se of the ju v e n ile  h isto ry of 'h e  
offender in  sentencing proceedings docs 
not amount to the use o f those proceedings 
as evidence ag a in st the offender w ith in  
the proscription o t such a sta tute  as th is  
section. Penn v . S ta le , Sup . C t. Op. No 
1774 (K ile  No. 3873), 588 P .2d  288 (1978).

W hen  se n te n ce  d e te rm in e d . —  Th e  
sentence which m ay be imposed upon a 
convicted adu lt is  determ ined as o f tho 
tim e o f the f in a l judgm ent o f conviction , or 
os o f the tim e o f com m ission o f the ofTense. 
These ru les have been applied ta ju ve n ile  
sentencing. Davenport v . M cG inn is, Sup. 
C t . Op. No. 1049 (F i le  No. 1942), 522 P.2d 
1140 (1974).

R e v ie w  o f  c u s to d y  o rd e rs . — T h e  new 
ch ild ren ’s law , as a  resu lt o f the 1977 acts, 
provides for rev iew  nfcustody orders annu­
a lly  --- "lo re often i f  good couse is  shown. 
In  re j .A L .S u p . C t . Op. No. 1548 (F i le  Nos. 
3219, 3229), 573 P .2d 1376 (1978).

A p p e a l o f d e te n tio n  o rd e r . —  U nder 
th is  section and C h ild ren 's  R u le  29 (a ), a 
m inor who is  detained m ay  appeal h is  
detention order. A .M . v.- S ta te , C L  App. 
O p. No. 150 (F i le  No 6105), 653 P .2d  346
(1982).

Appellants a rc  authorized to b ring  ju v e ­
n ile  bail appeals under App. R . 207 to 
ensure that ju v e n ile  detention hearings

are  not insu lated  from review . A .M . v. 
S la te , C t. App. Op. No. 150 (F ile  No. 6105), 
653 P.2d 346 (19821.

A p p e a l fro m  d e ten tio n  o rd e r 
d ism isse d  n s  u n t im e ly . —  See A .M . v. 
S ta te , C l .  A pp. Op. No. 150 (F ile  No. 6105), 
653 P .2d 346 (19821.

A p p e lla te  ju r is d ic t io n . —  A S
22.05.010 p laces fina l appellate ju risd ic ­
tion in  a ll cases in  the suprem e court. In  re 
A  M inor C h ild , Sup. C l .  Op. No. 737 (F ile  
No. 1524), 490 P .2 J  658 (1971).

A p p lie d  in  L .A .M . v . S ta te , Sup . C t . Op. 
No. 1249 (F ile  No. 2221), 547 P.2d 827
(1976); A dam s v . Ross, Sup. C t . Op. Nu. 
1281 (F ilo  No. 2458), 551 P.2d 948 (1976);
D .H . v . S ta te , Sup . C t . Op. No. 1396 (F ile  
No. 2837), 561 P.2d 291 (1977).

Q uoted  in  D avis  v . Sta te , Sup . C t . Op. 
No. 816 (F ilo  Nos. 1428, 1436), 499 P.2d 
1025 (1972).

S tu tcd  in  In  re  G .K . , Sup . C t . Op. No. 
796 (F ilo  Nos. 1627, 1654 ,1674 ), 497 P.2d 
914 (1972).

C ite d  in  E llia so n  v . S ta te , Sup. C t . Op. 
No. 898 (F i le  No. 1750), 511 P.2d 1066
(1973); D . L J .  v . W .D .R ., Sup . C t . Op. No. 
2433 (F ile  No. 5411), 635 P.2d 834 (1981);
S .O . v . W .S ., Sup . C t. Op. No. 2491 (F ile  
No. 5856), 613 P.2d 997 (1982).

C o lln te ru l re fe re n c e s . —  R ig h t o fin d i-  cccd ing for in vo lu n ta ry  term ination of 
gent parent lo appointed counsel in  pro- parenta l rig h ts . 80 A L R 3 d  1141.

» b  r th  >
d is p o s i t io i /h e a n j ig 'o f  a ^ e ^ n q ^ n ^ m l lot fh e  5 e p a r tm e n t sh a ll  su b m it 
a  p red isp o sitio n  re p o rt  w ith  a  reco m m en d ed  p la n  o f t r e a tm e n t  to  a id  
th e  c o u r t  in  i t s  se lec tio n  o f  a  d isp o s itio n , a n d  a n y  f u r th e r  in fo rm a tio n  
w h ich  th e  c o u r t m ay  re q u e s t.

(b) B efore th e  d isp o sitio n  h e a r in g  o f  a  c h ild  in  n eed  o f  a id  th e  d e p a r t­
m e n t  sh a ll  s u b m it  a  p red isp o s itio n  re p o r t  to  a id  th e  c o u r t  in  i ts  se lec­
tio n  o f a  d isp o sitio n . T h is  re p o rt  s h a l l  in c lu d e , b u t  is  n o t  l im ite d  to , th e  
follow ing;

(1) a  s ta te m e n t  o f c h a n g e s  in  th e  c h ild ’s  o r  p a r e n t ’s  b e h av io r, w hich  
w ill a id  th e  c o u rt  in  d e te rm in in g  t h a t  su p e rv is io n  o f  th e  fam ily  o r 
p lac em e n t is  no  lo n g e r n ecessa ry ;

(2) i f  re m o v a l from  th e  h o m e  is  reco m m en d ed , a  d e sc rip tio n  o f  th e  
re a so n s  th e  ch ild  c a n n o t be  p ro tec te d  o r r e h a b ili ta te d  a d e q u a te ly  in th e  
h om e, in c lu d in g  a  d e sc rip tio n  o f  a n y  p re v io u s  e ffo rts  to  w o rk  v. 5th th e  
p a re n ts  a n d  th e  c h ild  in  th e  ho m e a n d  th e  p a re n ts ' a t t i tu d e  tow ard  
p lac em e n t o f  th e  ch ild ;
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(3) a  d e sc rip tio n  o f Ih e  p o te n tia l  h a rm  to th e  c h ild  w h ich  m ay  re su lt  
from rem oval from  th e  hom e a n d  a n y  cITorts w h ic h  c an  he  m ade  to 
m inim ize su ch  h a rm ; a n d

(4) uny fu r th e r  in fo rm a tio n  w h ich  th e  c o u r t  m ay  re q u es t.
J fg ^ T h e  c o u r t s h a l l  in fo rm  th e  ch ild , th e  c h ild ’s  p a re n ts  am ! th e  

a tto rn ey s  r e p re s e n t in g  th e  p a r tie s  an d  th e  g u u .- 'ia n  ad  h 'tem  ch at th e  
p red isp o sitio n  r e p o r t  w ill be  a v a ila b le  to  th e m  n o t  less  .n a n  10 d ay s 
before th e  d isp o s itio n  h e a r in g .

(d) F o r p u rp o se s  o f  th is  sec tio n  " p a re n ts ” m e a n s  th e  n a tu ra l  o r 
ad o p tive  p a re n ts ,  a n d  a n y  leg a l g u a rd ia n , r e la tiv e ,  o r  o th e r  a d u lt  p e r ­
son w ith  w hom  th e  c h ild  h a s  re s id ed  a n d  w ho h a s  a c ted  a s  a  p a re n t  in 
p ro v id in g  for th e  c h ild  fo r a  c o n tin u o u s  p e rio d  o f  t im e  befo re  th is  action . 
(§ 26 ch 63 SL A  1977)

N O T E S  T O  D E C IS IO N S

A p p lie d  in  G ranato  v . O cch ip in ti, Sup. C ite d  in  M .O .W . v . State , C t . App. Op. 
C t . Op. No. 1962 (K ile  No. 3756), 602 P.2d No. 95 (F i le  No. -1846). 645 P.2d 1229
442 (1979). (1982).

S e c . 4 7 .10 .082 . B e s t  i n t e r e s t s  o f  t h e  c h " 4 .  In  m a k in g  i ts  d isposi­
tio n a l o rd e r  u n d e r  A S 47 .10 .080(b) th e  c o u r t  s h a l l  co n sid e r th e  b eet 
in te re s ts  o f th e  c h ild  a n d  th e  p ub lic , a n d  in  m a k in g  i ts  d isp o sitio n a l 
o rd e r  u n d e r  A S 4 7 .1 0 .080(c) th e  c o u r t  s h a l l  c o n s id e r  th e  K a t  in te re s ts  
o f  th e  ch ild ; in  e i t h e r  case  th e  c o u rt sh a ll  co n sid e r a lso  t ’:<s a b il i ty  o f  th e  
s t a te  to ta k e  cu s to d y  a n d  to  ca re  fo r th e  c h ild  to  p ro te c t th e  c h ild ’s b est 
in te re s ts  u n d e r  A S  4 7 .1 0 .0 1 0  — 47 .10 .142 . (§ 26  ch  63  SL A  1977)

N O T E S  T O  D E C IS IO N S

S h o w in g  re q u ire d  lo  ju s t i f y  .r rm ln o -  No. 2632 (F i le  Nos. 6546, 6693), 660 P.2d 
lio n  o f p a re n ta l r ig h ts . — W h ile  best 436 (1983).
in terests o f the ch ild  become re levan t a t C ite d  in  G ram  j  v . O cch ip in ti, Sup . C t.
some point, theio  f irs t  m ust be a showing Op. No. 1962 (F i . - No. 3756), 602 P.2d 442
or parontal conduct su iu c ie n t lo ju s t ify  ter- (1979); M .O .W . v . S la te , C t. App. Op. No. 
m ination . Nadu A . v . S tn tc , Sup . C l .  Op. 95 (F ile  No. 4816), 615 P.2d 1229 (1982).

S e c . 47 .10 .083 . R e v ie w  h e a r i n g  in f o r m a t io n .  In  th e  case  o f a  
ch ild  in  need  o f a id , th e  ch ild  s h a ll  be re tu rn e d  ho m e a t  th e  rev iew  
h e a r in g  u n d e r  A S  47 .10 .080(f) u n le s s  th e  c o u r t  f in d s  by  a  
p rep o n d eran ce  o f th e  e v id en ce  th a t  th e  b a s is  u p o n  w h ich  th e  ch ild  w as 
a d ju d ic a ted  u n d e r  A S  47. 0 .010(a)(2) c o n tin u e s  to e x is t. I f  th e  ch ild  is 
n o t re tu rn e d  h om e, th e  c o u r t  sh a ll  e s ta b lish  on th e  record

(1) w hy th e  c h ild  w as rem oved  from  th e  hom e;
(2) w h a t se rv ice s  h a v e  b een  p ro v id ed  to  o r  o ffered  to  th e  p a re n ts  to 

fa c ili ta te  reu n io n ;

(3) w h a t  se rv ic e s  w e re  u til iz e d  b y  th e  p a r e n ts  to  f a c i l i ta te  re u n io n ;
(4) th e  v is i ta t io n  h is to ry  b e tw ee n  th e  p a r e n ts  a n d  th e  ch ild ;
(5) w h e th e r  a d d it io n a l  s e rv ic e s  a r e  n e ed e d  to  f a c i l i ta te  th e  r e tu r n  o f 

th e  ch ild  to  th e  c h ild ’s p a re n ts ;
(6) w h e n  r e tu r n  o f  th e  c h ild  c a n  be  e x p ec ted . (§ 26  ch  63 SL A  1977)
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N O T E S  T O  D E C IS IO N S

C ite d  in  ' \O .W . v . S ta te , C t . App. Op.
No. 95 (F ile  No. 4816), 645 P .2d 1229
(1982).

S e c . 47 .1 0 .0 8 4 . L e g a l  c u s to d y ,  g u a r d i a n s h i p ,  a n d  r e s i d u a l  
p a r e n t a l  r i g h t s  a n d  r e s p o n s ib i l i t i e s ,  (a) W h en  a c h ild  is  c o m m itted  
u n d e r  A S  47 .10.080(b)(1) o r (c)(1) to  th e  d e p a r tm e n t  o r  re le a se d  u n d e r  
A S  47.10 .080(b)(2) o r  (3) o r  (c)(2) to  th e  c h ild ’s p a re n ts ,  g u a rd ia n , o r  
o th e r  s u i ta b le  p e rso n , a  re la t io n s h ip  o f  le g a l cu s to d y  ex is ts . T h is  
r e la tio n s h ip  im p o ses on th e  d e p a r tm e n t  a n d  i ts  a u th o r iz e d  a g e n ts  o r  
th e  p a re n ts ,  g u a rd ia n , o r  o th e r  s u i ta b le  p e rso n  th e  re sp o n s ib ili ty  o f  
p h y sica l c a re  a n d  co n tro l o f th e  ch ild , th e  d e te rm in a tio n  o f w h e re  a n d  
w ith  w hom  th e  c h ild  s h a ll  liv e , th e  r ig h t  a n d  d u ty  to  p ro tec t, t r a in  a n d  
d isc ip lin e  th e  ch ild , a n d  th e  d u ty  o f  p ro v id in g  th e  ch ild  w ith  food, 
s h e l te r ,  e d u c a tio n , a n d  m ed ica l c a re . T h e se  ob liga tion !! a r e  su b je c t to  
a n y  re s id u a l p a re n ta l  r ig h ts  a n d  re sp o n s ib ili t ie s  e n d  r ig h ts  a n d  
re sp o n s ib ili t ie s  o f  a  g u a rd ia n  i f  o n e  h a s  b e en  a p p o in te d . W h en  p a r e n ta l  
r ig h ts  h a v e  b een  te rm in a te d , o r  th e r e  a re  no  liv in g  p a re n ts  a n d  no 
g u a rd ia n  h a s  b e e n  a p p o in ted , th e  re sp o n s ib i li t ie s  o f  leg a l cu sto d y  
in c lu d e  th o se  in  (b) a n d  (c) o f  th i s  sec tio n . T h e  riepr i tm e n t  o r  p e rso n  
h a v in g  le g a l cu sto d y  o f th e  c h ild  ip a v  d e le g a te  a n y  o f  th e  
re sp o n s ib ili t ie s  u n d e r  th is  sec tio n , e x ce p t a u th o r i ty  to  c o n se n t to  m a r ­
r ia g e , ad o p tio n , a n d  m il i ta ry  e n lis tm e n t  m a y  n o t be  d e le g a te d . F o r  
p u rp o se s  f  th is  c h a p te r  a  p e rso n  in  c h a rg e  o f  a  p la c e m e n t s e t t in g  is  a n  
a g e n t  o f  th e  d e p a r tm e n t.

(b) W hen  a  g u a rd ia n  is a p p o in te d  fo r th e  ch ild , th e  c o u rt s h a l l  spec­
ify  in  i ts  o rd e r  th e  r ig h ts  a n d  re sp o n s ib i li t ie s  o f  th e  g u a rd ia n . T h e  
g u a rd ia n  m ay  be rem oved  o n ly  b y  c o u r t  o rd e r. T h e  r ig h ts  a n d  
re sp o n s ib ili t ie s  m ay  inclu d e , b u t  a r e  n o t l im ite d  to, h a v in g  th e  r ig h t  
a n d  re sp o n s ib ili ty  o f  re a so n a b le  v is i ta t io n , c o n se n tin g  to m a r r ia g e ,  
c o n se n tin g  to m il i ta ry  e n lis tm e n t,  c< s e n tin g  to  m ajo r m ed ical 
t r e a tm e n t ,  o b ta in in g  r e p re s e n ta t io n  fo r t u e  c h ild  in  leg a l a c tio n s , a n d  
m a k in g  d ec isio n s o f  leg a l o r f in a n c ia l  s ig n if ic a n ce  c o n ce rn in g  th e  ch ild .

(c) W h en  th e re  h n s  b een  t r a n s f e r  o f  le g a l cu sto d y  o r  a p p o in tm e n t o f  
a  g u a rd ia n  a n d  p a  e n ta l  r ig h ts  h a v e  n o t b e en  te rm in a te d  by  c o u rt 
d ec ree , th e  p a r e n ts  sh a ll  h a v e  r e s id u a l  r ig h ts  a n d  re sp o n s ib ilitie s . 
T h ese  re s id u a l r ig h ts  nnd  re sp o n s ib ili t ie s  o f  th e  p a r e n t  in c lu d e , b u t  a re  
n o t  l im ite d  to , th e  r ig h t  a n d  re sn o n s ib ili ty  o f  re a so n a b le  v is ita tio n ,
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co n sen t to  ad o p tio n , co n sen t to  m a rr ia g e , co n se n t to  m il i ta ry  
e n lis tm e n t, c o n se n t to  m ajo r m ed ic a l t r e a tm e n t  e x cep t in  c a se s  o f 
e m erg en cy  o r c a se s  fa llin g  u n d e r  AS 09 .6 5 .1 0 0 , a n d  th e  re sp o n s ib ility  
for su p p o rt,  e x cep t i f  by c o u rt o rd e r  a n y  re s id u a l r ig h t  u n d  re sp o n s ib il­
ity  b u s  been  dele a tcd  to  a  g u a rd ia n  u n d e r  (b) o f  th is  sec tio n . (§ 2 6  ch  
63 SLA  1977)

N O T E S  T O  D E C IS IO N S

E f fe c t  o f  be ing  fo s te r p a re n ts  on hus- 
b n n d -w ifc  e v id e n t ia ry  p r iv ile g e . — A  
foster ch ild  is  a ch ild  o f the foster parents 
for purposes of applying the exception to 
the husband-vife  p rivilege set forth in  
A laska  Ev id et.ce  R u le  505(a)(2)(D)<i); one 
foster parent cannot re ly  on the hus- 
hand-wife privilege ' ,  refuse to testify

ugainst the other concerning evidence 
re lating  to an assau lt on the foster ch ild . 
D an ie ls  v . S to le , C l .  App. O p. No. 357 (F i le  
No. A-3GG), P.2d (1981).

C ite d  in  M .O .W . v . S ta te , C t . App. Op. 
No. 95 (F ile  No. 4846), 645 P.2d 1229 
(1982).

See. 47.10.085. Child in need o f aid; religious treatm ent. In a
c ase  in  w h ic h  th e  m in o r’s  s t a tu s  a s  a  c h ild  in  n eed  o f  a id  is  so u g h t to  
be  b ased  on th e  need  for m ed ica l c a re , th e  c o u rt  m ay , upon  con­
s id e ra tio n  o f th e  d * h  o f th e  m in o r  a n d  th e  fact, i f  i t  is  a  fac t, t h a t  th e  
m in o r  is  b e in g  p r . 1 t r e a tm e n t  by  s p ir i tu a l  m e a n s  th ro u g h  p ra y e r  
in  acco rd an ce  w ith  .„.e te n e ts  a n d  p ra c tic e s  o f  a  reco g n ized  c h u rch  o r  
re lig io u s  d e n o m in a tio n  by a n  a c c re d ite d  p ra c t it io n e r  o f  th e  c h u rch  o r 
d e n o m in a tio n , d ism iss  th e  p ro ceed in g s a n d  th e re b y  close th e  m a tte r .  
T h is  m ay  be done, in  th e  in te re s ts  o f  ju s t ic e  a n d  re lig io u s  freedom , on 
th e  c o u r t’s  ow n m o tio n  o r upon  th e  a p p lic a tio n  o f  a  p a r ty  to  th e  p ro ­
ceed ings, a t  an y  s ta g e  o f th e  p ro ceed in g s  a f te r  in fo rm a tio n  is  g iv en  to 
th e  co u rt u n d e r  A S 47.10.020(a). (S 8 ch  1 SL A  1972; am  § 19 ch 63 
SL A  1977)

N O T E S  T O  D E C IS IO N S

C ite d  in  M .O .W . v . Sta te . C t . App. Op.
No. 05 ( F i le  No. 4 8 IG ), 645 P.2d 1229 
(lUb.l.

S e c . 47 .10 .090 . R e c o r d s ,  (a) T h e  c o u r . te ll m a k e  a n d  k e ep  reco rds 
o f  a ll c a se s  b ro u g h t before it. T h e  corn • o fficial reco rd s  m ay  be 
in sp ected  o n ly  w ith  th e  c o u rt's  p e rm iss io n  a n d  on ly  by p e rso n s  h a v in g  
a  le g i t im a te  in te re s t  in th em . All in fo rm a tio n  an d  soc ial reco rd s  p e r­
ta in in g  to  a  m in o r  a n d  p re p are d  by a n  em ployee  o f  th e  c o u r t  o r by a  
fe d e ra l, s t a te  o r c ity  agency  in  th e  d isc h a rg e  o f  th e  em p lo y ee ’s  o r  
ag en c y 's  o fficial d u ty , a re  p riv ileg ed  a n d  m ay  n o t  be d isc lo sed  d irec tly  
o r  in d ire c tly  to a n y o n e  w ith o u t th e  c o u rt’s  p e rm iss io n . H o w ev er, a  
s t a te  or c ity  law -en fo rcem en t ag en c y  s h a l l  d isc lose  in fo rm a tio n  
re g a rd in g  a  c ase  w h ich  is  needed b y  th e  p e rso n  o r  ag en cy  c h a rg e d  w ilh

§ 47.10.090 W e l f a r e , S o c ia l  S e r v ic e s  a n d  I n s t it u t io n s  § 47.10.090

m a k in g  a  p re lim in a ry  in v e s tig a tio n  for th e  in fo rm a tio n  o f  th e  co u rt. 
W ith in  3 0  d a y s  o f  th e  d a te  o f  a  m in o r’s  18 th  b ir th d a y  or, i f  th e  c o u rt 
r e ta in s  ju r is d ic t io n  o f a  m il or p a s t  th e  m in o r’s  1 8 th  b ir th d a y , w ith in  
3 0  d a y s  o f  th e  d a te  o n  w h ic h  th e  c o u r t  re lin q u ish e s  ju r is d ic t io n  o v er th e  
m in o r, th e  c o u rt  s h a l l  o rd e r  se a le d  a ll  th e  c o u rt’s official reco rd s, in fo r­
m a tio n  a n d  so c ia l reco rd s p e r ta in in g  to  t h a t  m in o r , a s  w ell a s  reco rd s 
o f  a ll  c r im in a l  p ro c ee d in g s  a g a in s t  th e  m in o r a n d  p u n ish m e n ts  a s ­
se ssed  a g a in s t  th e  m in o r  e x ce p t fo r tra ffic  offenses. A p erso n  m ay  n o t 
u se  th e s e  se a le d  reco rd s fo r  a n y  p u rp o se  e x cep t t h a t  th e  c o u r t  m ay  
o rd e r  th e i r  u se  fo r good c a u se  sh o w n  o r m ay  o rd e r th e i r  u se  by  a n  officer 
o f  th e  c o u r t  in  m a k in g  a  p re se n te n c in g  rep o rt fo r th e  co u rt.

(b) T h e  n a m e  o r  p ic tu re  o f  a  m in o r  u n d e r  th e  ju r is d ic t io n  o f  th e  c o u rt  
m a y  n o t be  m a d e  p u b lic  in  co n n ec tio n  w ith  th e  m in o r’s  s t a tu s  a s  a  
d e lin q u e n t  ch ild  o r  a  c h ild  in  need  o f a id  u n le s s  a u th o riz e d  by o rd e r  o f 
th e  c o u rt, e x cep t t h a t  th e  n a m e  o f  a  m in o r w ho is  fo u n d  for th e  second  
tim e  to  h a v e  v io la te d  a law , w hieti i f  co m m itted  by a n  a d u lt  w ould  be 
a  fe lony , sh a ll  be  m ad e  p u b lic  u n le s s  th e  c o u rt, for good cau se , in  
c e r ta in  in d iv id u a l  c ases , e n te r s  a n  o rd e r  p ro h ib it in g  th e  d isc lo su re .

(c) A p e rso n  w ho v io la te s  a  p ro v isio n  o f th is  sec tio n  is g u i lty  o f a  
m isd em e an o r, a n d  upo n  co n v ic tio n  is  p u n ish a b le  by  u fin e  o f n o t m ore 
th a n  $ 5 0 0  o r  b y  im p r iso n m e n t fo r n o t  m ore  th a n  o n e  y e a r ,  o r by  b o th . 
(§ 10(3X4) a r t  I ch  145 SL A  1957; a m  § 1 ch 124 SL A  1972; a m  § 1 ch  
90  SL A  1975; a m  § 20 ch 6 3  SL A  1977)

C ro ss  re fe re n c e s . —  F o r exp lanation  of o f C hild ren's Procedure, see 5 2 , ch. 90, 
how am endm ents in  1975 changed R u les S L A  1975).

N O T E S  T O  D E C IS IO N S

P u rp o s e  fo r  e n a c t in g  su b se c t io n  (a ). 
—  Reading th is  section together w ith 
other sections o f the law s re la tin g  to ch il­
dren's proceedings leads one to believe 
th a t subsection (a) w as enacted p rinc ip a lly  
fo r the purpose o f protecting the child 
against the possible adverse effects an 
unauthorized reve lation  of h is  socia l rec­
ord would have . In  re  P .N ., Sup . C t. Op. 
No. 1127 (F i le  No. 2191), 533 P .2d 13
(1975).

T h e re  is  n o  in d ic a t io n  th a t  su b se c ­
tio n  (a ) w u s  ite nd ed  (a  a u th o r iz e  the 
g ra n t in g  o t te s t im o n ia l use  im m u n ity  
to p u re n ts . In  rc  P .N ., Sup . C l .  Op. No. 
1127 (F ile  No. 2191), 533 P.2d 13 (1975).

Th e  suprem e court could not say  w ilh  
ce rta in ty  th a t th is  section would be 
construed to forbid t lie  use, in  a subse­
quent c rim in a l action aga inst u parent, of 
testim ony th a t the parent guve a t a ch il­

dren's proceeding. In  re P .N ., Sup . C t. Op. 
No. 1127 (F ile  No. 2191), 533 P .2d 13 
(1975).

W a iv e r  o f  p ro v is io n s  o f  s e c t io n . —  In  
tho case of use of re stra in ts  more severe 
than placem ent in  adjustm ent rooms 
(so litary  confinem ent), the approval o f the 
director of M cLaugh lin  Yo u th  C enter 
m ust be obtained und a reoort made lo Ihe 
child 's attorney and the fam ily  court. Th e  
provisions o f th is  section are w aived for 
th is  purpose. T .M . v . D irecto r of 
M cLaugh lin  Yo u th  Cetd .-r, Superio r 
C o url, No. 72-449(1973)

S ta te d  in  R L R  v . S la le , Sup . C t . ( )p. No. 
706 (F ile  No. 1156), 487 P.2d 27 (19711.

C i le '1. in  M .O .W . v . S la te , C t . App. Op 
No. (F ile  No. 4846), ( i t .  P.2d 1229 
(1982); Stu tc  v . R . l I . .  C t . App. O p. No. 375 
(F ile  No. 7768), i ’ .2d 119841.
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S e e . 4 7 .1 0.0!)'5. A r r e s t  o f  a  m in o r .  T h e  a r r e s t  o f  a  m in o r o th e r  th a n  
for a  tra ff ic  o ffense  is  n o t co n sid ered  a n  a r r e s t  fo r a n y  p u rp o se  ex cep t 
for th e  p u rp o se  o f th e  d isp o sitio n  o f a  p ro ceed in g  a r is in g  o u t o f t h a t  
a r re s t .  (5 2  ch  124 SL A  19721

S e c .  4 7 .10 .100 . I t e t e n t i o n  o f  j u r i s d i c t i o n  o v e r  m in o r ,  (a) T h e  
c o u rt r e ta in s  ju r is d ic t io n  o v er th e  case  a n d  m ay  a t  a n y  tim e  s ta y  ex ecu ­
tio n , m odify , s e t  a s id e , rev o k e , o r  e n la rg e  a ju d g m e n t o r o rd e r, o r  g r a n t  
a  new  h e a r in g , in  th e  ex erc ise  o f  its  p o w er o f  p ro tec tio n  o v er th e  m in o r 
a n d  for th e  m in o r 's  b e s t  in te re s t ,  for a  p e rio d  o f tim e  n o t to  excised tw o 
y e a i i o r  in a n y  e v e n t e x te n d  p a s t  th e  d ay  th e  m in o r  becom es 19, u n le s s  
soon i r d isc h a rg e d  by th e  co u rt, ex cep t t h a t  th e  d e p a r tm e n t  m ay  ap p ly  
fo r a n d  th e  c o u r t  m ay  g r a n t  a n  a d d itio n a l o n e -y e a r  p e rio d  o f  su p e rv i­
sio n  p a s t  a g e  19 i f  co n tin u e d  su p e rv is io n  is in  th e  b e s t in te re s ts  o f  th e  
p e rso n  u n d  th e  p e rso n  c o n se n ts  to  it. A n  a p p lic a tio n  fo r a n y  o f  th e s e  
p u rp o ses  m a y  b e  m ad e  by th e  p a re n t , g u a rd ia n , o r  cu s to d ia n  a c t in g  in  
b e h d ’f  o f  th e  m in o r, o r  th e  c o u r t  m ay , on  i ts  o w n  m otion , a n d  a f te r  
re a so n a b le  n o tic e  to  in te re s te d  p a r tie s  a n d  th e  a p p ro p ria te  d e p a r t ­
m en t, ta k e  a c tio n  w h ic h  i t  c o n sid e rs  a p p ro p ria te .

(b) I f  th e  c o u r t d e te rm in e s  a t  a  re h e a r in g  t h a t  i t  is  fo r th e  b e s t 
in te re s ts  o f  th e  m in o r  to  b e  re le a se d  to  th e  c a re  o r  cu sto d y  o f  th e  m in o r’s 
p a re n t ,  g u a rd ia n , o r  c u s to d ia n , i t  m uy e n te r  a n  o rd e r  to t h a t  e ffec t a n d  
th e  m in o r  b  d isc h a rg e d  from  th e  con tro l o f  th e  d e p a r tm e n t .

(c) I f  a  m in o r  is  a d ju d ic a ted  a  d e lin q u e n t  o r  a  ch ild  in  n eed  o f  a id  
before  th e  m in o r 's  1 8 th  b ir th d a y , th e  c o u rt  m ay  r e ta in  ju r is d ic tio n  o ver 
th e  m in o r  a f te r  th e  m in o r 's  1 8 th  b ir th d a y  fo r  th e  p u rp o se  o f 
su p e rv is in g  th e  m in o r’s  re h a b ili ta t io n , b u t  th e  c o u r t’s  ju r is d ic t io n  over 
th e  m in o r  u n d e r  th is  c h a p te r  n e v e r  e x te n d s  bey o n d  th e  m in o r’s  19 th  
b ir th d a y , e x ce p t th a t  th e  d e p a r tm e n t m ay  a p p ly  fo r an d  th e  c o u rt m ay  
g r a n t  a n  a d d itio n a l o n e -y e a r  p e rio d  o f  su p e rv is io n  p a s t  a g e  19 i f  con ­
tin u e d  su p e rv is io n  is in  th e  b e s t int<*rn' t s  o f  th e  p e rso n  a n d  th e  p e rso n  
c o n se n ts  to  it. T h e  d e p a r tm e n t  m ay  r e ta in  ju r is d ic tio n  o v e - a  ch ild  
b e tw ee n  th e  c h ild ’s 1 8 th  a n d  19 th  b ir th d a y s  for th e  p u rp o se  o f 
su p e rv is in g  th e  c h ild 's  r e h a b ili ta t io n , i f  th e  c h ild  h a s  b een  p laced  
u n d e r  t l .e  su p e rv is io n  o f  th e  d e p a r tm e n t before  th e  c h ild ’s  18th 
b ir th d a y , e x cep t th a t  th e  d e p a r tm e n t m ay  a p p ly  for a n d  th e  c o u rt  m ay  
g r a n t  a n  a d d itio n a l o n e -y e a r  period  o f su p e rv is io n  p a s t  a g e  19 i f  con­
tin u e d  su p e rv is io n  is in  th e  b e s t in te re s ts  o f  th e  p e rso n  a n d  th e  p e rso n  
co n se n ts  to  it. (§ 11 a r t  1 ,‘h  145 SLA  1957; a m  §§ 16, 17 eh  r '5  SL A  
1970; a m  § 21 cli 63 SL A  1977/

N O T E S  T O  D E C IS IO N S

W Iii'ii one co m m its  a  c r im in a l o l-  State , Sup . C L  Op Nu. 1590 (F i le  No.
fense  li f te r  r c u c li in g  the  nge o f  1H 302-1), 576 P.2d 1352 (1978).
y e a r s , he is  nu lunge, entitled to luim  the O ffen ses to w h ic h  c o u rt 's  ju r is d lc -
benefits o f the C h ild re n ’s Code. Henson v . lio n  not e x te n d e d . — N e ith er subsection

$ 4 7 .1 0 .1 1 0  W e l f a r e , S o c i a l  S e r v ^ e s  a n d  I n s t it u t io n s  § 4 7 .1 0 .1 3 0

(a ) nor subsection (c) purports to extend the sentencing court acquires ju risd ictio n  
the court's juven ile  ju risd ic tio n  to n ew ly  over the in d iv id u a l, on ly an  expressly 
committed ofTenses occurring between the retroactive sta tute  could defeat its 
offender’s  18th and 19th b irthd ays , continu ing ju risd ictio n  for the duration of 
Henson v . S ta te , Sup . C t . Op. No. 1590 the sentence o rig in a lly  imposed. Duvcn- 
(F ile  No. 3024), 576 P.2d 1352 (1978). port v . M cG inn is, Sup . C t. Op. No 1049 

J u r is d ic t io n  d e fea te d  o n ly  b y  (F ile  No. 1942), 522  P.2d 1140 (1974». 

e x p re s s ly  re t ro a c t iv e  s ta tu te . —  Once

S e c . 47 .1 0 .1 1 0 . A p p o i n t m e n t  o f  g u a r d i a n  o r  c u s to d ia n .  W h en , 
in  th e  c o u rse  o f  a  p ro ceed in g  u n d e r  th is  c h a p te r , i t  a p p e a rs  to  th e  c o u rt 
t h a t  th e  w e lfa re  o f  a  m in o r  w ill b e  p ro m o ted  by  th e  a p p o in tm e n t o f  a  
g u a rd ia n  o r c u s to d ia n  o f  th e  m in o r’s p e rso n , th e  c o u rt  m ay  m a k e  th e  
a p p o in tm e n t. T h e  c o u r t  s h a l l  h a v e  a  su m m o n s  issu e d  a n d  se rv ed  upon  
th e  p a re n ts  o f  th e  m in o r, i f  th e y  c an  be  found , in  a  m a n n e r  a n d  w ith in  
a  t im e  befo re  th e  h e a r in g  w h ich  th e  c o u rt  c o n sid e rs  re aso n a b le . T h e  
c o u rt m a y  d e te rm in e  w h e th e r  th e  fa th e r ,  m o th e r , o r  th e  D e p a r tm e n t o f  
H e a lth  a n d  S o c ia l S e rv ice s  s h a l l  h a v e  th e  cu sto d y  a n d  con tro l o f  th e  
m in o r. I f  th e  m in o r  is  o f  su f f ic ie n t a g e  a n d  in te llig e n c e  to  s t a te  d e s ires , 
th e  c o u rt sh a ll  c o n s id e r th e m . (§ 12 a r t  I ch  145 SL A  1957; am  § 6  ch 
104 SL A  1971; a m  § 2 2  c h  6 3  S L A  1977)

C o lla te ra l re fe re n c e s . — 19 A m . J u r .  R ig h t of in fan t to select h is  own guurd-
2d, G uard ian  and W ard , § 17. ia n , 85 A t.R 2d  921.

39 C J . S . ,  G u ard ian  and W ard , D  20  to

29.

S e c . 47 .1 0 .1 2 0 . S u p p o r t  o f  m in o r ,  (a) W hen  a  ch ild  in  need o f  a id  
is co m m itted  u n d e r  th is  c h a p te r , th e  c o u r t m ay , a f te r  g iv in g  th e  p a re n t  
a  re a so n a b le  o p p o r tu n ity  to  b e  h e a rd ,  ad ju d g e  t h a t  th e  p a re n t  s h a ll  p ay  
in  a  m a n n e r  w h ich  th e  c o u r t  d ire c ts  a  su m  w h ich  w ill cover in  fu ll o r 
in  p a r t  th e  su p p o r t  o f  th e  c h ild  in  n e ed  o f  a id . W h en  a  d e lin q u e n t m in o r  
is  c o m m itted  u n d e r  th is  c h a p te r ,  th e  c o u r t  sh a ll  o rd e r  t h a t  th e  p a re n t  
o f  th e  a in o r p a y  in  a  m a n n e r  w h ich  th e  c o u tt  d ire c ts  a  su m  w h ic h  w ill 
cover in  fu ll o r in  p a r t  th e  s u p ^ r t  o f  th e  d e lin q u e n t  m inor.

(b) I f  a  p a r e n t  w ilfu lly  fa ils  o r  re fu se s  to  p a y  th e  su m  fix ed , th e  
p u re n t  m a y  be  proceeded  a g a in s t  a s  p ro v id ed  by  law  in c a re s  o f  fam ily 
d e se rtio n  a n d  n o n su p p o rt.

(c) T h e  su m  co llected  fro m  a  p a r e n t  u n d e r  th is  sec tio n  s h a ll  be 
d ire c tly  c re d ite d  to  th e  g e n e ra l  fu n d  o f th e  s ta te .  (§ 13 a r t  I ch  145 SLA 
1957; a m  § 1 ch  31 SL A  1959; a n .  1 c h  141 S L A  1959; a m  § 23 ch 63 
SLA  1977)

S e c . 47 .1 0 .1 3 0 . D e te n t io n .  N o m in o r  u n d e r  18 y e a rs  o f  age  who is 
d e ta in e d  p e n d in g  h e a r in g  m a y  b e  in c a rc e ra te d  in  a  ja i l  u n le s s  assigned 
to s e p a ra te  q u a r te r s  so  t h a t  th e  m in o r  c a n n o t co m m u n ica te  with or 
view  a d u lt  p r iso n e rs  co n v ic ted  of, u n d e r  a r r e s t  lo r, o r  ch arged  with i 
c rim e. W hen  a  m in o r  is  d e ta i  Ted p e n d in g  h e a r in g , th e  m in o r’s paren., 
g u a rd ia n , o r  c u s to d ia n  s h a l l  >e n o tif ied  im m e d ia te ly . (§ 14 a r t  I cn 145
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t.'ro.ss .c fo rc n c i- s . — Kor cnn ilihnns of 
(Ji-K-iitiuii, st-e C'tiiltlri-n's Ru le 27, Ala>ka 
Ru les o f Court.

N O T E S  T O  D E C IS IO N S

A  d e te n tio n  w h ich  woo tw ic e  co n- exem plifies a usurpation o f ju d ic ia l power, 
t in n ed  b y  the  m a s te r  o f  the  c h ild re n 's  In  re P.M ., Sup . C l. Op. No. 857 (K ile  No. 
c o u rt  fo r  a  to ta l p e r io d  o f  s ix  d a y s  1538), 504 P .2d 837 119721.

S e e . 47 .10 .140 . T e m p o r a r y  d e te n t io n  a n d  d e te n t io n  h e a r in g .
( n l  A peace  o fficer m a y  a r r e s t  a  m in o r  w ho v io la tes  a  law  o r o rd in an c e  
in  th e  o fficer’s  p re sen ce , o r  w hom  th e  officer re a so n a b ly  b e liev es is a  
fu g itiv e  from  ju s t ic e . A peace  o fficer m a y  c o n tin u e  a  law fu l a r r e s t  m ad e  
by a  c itizen . T h e  officer m ay  h a v e  th e  m in o r d e ta in e d  in  a  ju v e n ile  
d e te n tio n  fa c ility  i f  in  th e  o fficer’s  op in io n  i t  is  n ece ssa ry  to do so to  
p ro tec t th e  m in o r  o r  th e  co m m u n ity .

lb) A peace  officer w ho  h a s  a  m in o r d e ta in e d  u n d e r  (a) o f  th is  sec tio n  
sh a ll  im m e d ia te ly , a n d  in  no  e v e n t  m o re  th a n  12 h o u rs  la te r ,  n o tify  th e  
c o u rt, th e  m in o r’s p a re n ts  o r g u a rd ia n , a n d  th e  D e p a r tm e n t  o f H e a lth  
a n d  S ocial S e rv ice s  o f  th e  o fficer’s  ac tio n . T h e  d e p a r tm e n t m ay  file  w ith  
th e  c o u rt a  p e ti t io n  a lle g in g  d e lin q u e n cy  before th e  d e te n tio n  h e a r in g .

(c) T h e  c o u r t  sh a ll  im m e d ia te ly , a n d  in  no e v e n t m ore th a n  48 h o u rs  
la te r ,  hold a  h e a r in g  a t  w h ich  th e  m in o r  an d  th e  m in o r 's  p a re n ts  o r 
g u a rd ia n  i f  th e y  can  be found  s h a ll  be  p re sen t. T h e  c o u rt  s h a ll  d e te r ­
m in e  w h e th e r  p ro b a b le  cau se  e x is ts  for b e liev in g  th e  m in o r to  be  d e lin ­
q u e n t. T h e  c o u r t  s h a l l  in fo rm  th e  m in o r  o f th e  re a so n s  a lle g ed  to 
c o n s titu te  p ro b ab le  c a u se  a n d  th e  re a so n s  a lleg ed  to  u u th o riz c  th e  
m in o r’s d e te n tio n . T h e  m in o r  is  e n ti t le d  to  counsel a n d  to c o n fro n ta tio n  
o f a d v e rse  w itn esse s .

(dl I f  th e  c o u r t  fin d s t h a t  p ro b a b le  c au se  e x is ts , i t  s h a ll  d e te rm in e  
w h e th e r  th e  m in o r sh o u ld  be d e ta in e d  p e n d in g  th e  h e a r in g  on th e  
p e tit io n  o r  re le ased . I t  m ay  e i th e r  o rd e r th e  m in o r h e ld  in  d e te n tio n  o r 
re le a sed  to th e  cu sto d y  o f a  su i tu b lc  p e rso n  p e n d in g  th e  h e a r in g  on th e  
p e titio n . I f  th e  c o u rt fin d s no p ro b ab le  cau se , i t  s h a ll  o rd e r  th e  m in o r 
re le a sed  u n d  close th e  case.

(e) E x ce p t fo r te m p o ra ry  d e te n tio n  p e n d in g  a  d e te n tio n  h e a r in g  o r 
tem p o ra ry  d e te n tio n  u n d e r  (D o f  th is  sec tion , a  m in o r m ay  n o t be 
d e ta in e d  e x cep t by  c o u r t o rd e r.

(fl A peace  officer m ay  d e ta in  a  m in o r w ho is e v ad in g  th e  p e rso n  
h a v in g  th e  m in o r 's  leg a l cu sto d y  if  th e  m in o r is  n o t o th e rw ise  su b jec t 
to a r r e s t  o r  d e te n tio n  u n d e r  (a l o f  th is  sec tio n , fo r th e  so le  p u rp o se  o f 
e i th e r  111 r e tu r n in g  th e  m in o r  to  th e  p e rso n  h a v in g  leg a l cu sto d y  o r  (2) 
i f  th e  m in o r  p re fe rs , ta k in g  th e  m in o r to  a n  office specified  by th e  
D e p a r tm e n t o f H e a lth  a n d  Social S e rv ices, fac ility  o r c o n tra c t u gency  
o f th e  D e p a r tm e n t o f H e a lth  a n d  Social S e rv ice s w h e re  su c h  e x is ts  in  
th e  c o m m u n ity . Im m e d ia te ly  u p o n  d e ta in in g  a  m in o r u n d e r  th is  p rov i-

)
5 4 7 .1 0 .1 4 2  W e l f a r e , S o c ia l  S e r v ic e s  a n u  In s t i t u t io n s  § 4 7 .1 0 .1 4 2

sio n , th e  peace  o fficer s h a ll  a d v is e  th e  m in o r o f  th e  r i g h t  to  soc ial 
se rv ice s  u n d e r  A S 47 .10 .142(b ), an d , i f  k n o w n , th e  peace officer sh a ll 
ad v ise  th e  p e rso n  h a v in g  th e  leg a l cu stody  o f  th e  m in o r o f  th e  

d e te n tio n .
(g) A  m in o r  w ho is  d e ta in e d  u n d e r  (0  o f  th is  sec tio n  m ay  n o t be 

d e ta in e d  in  a  j a i l  o r  o th e r  fa c ili ty  u n le s s  k e p t o u t  o f  c o n ta c t w ith  a d u lt  
p e rso n s  co n v ic ted  o r  accu sed  o f  a  c rim e . A  m in o r  m ay  n o t  b e  d e ta in ed  
in  a  j a i l  o r  o th e r  d e te n tio n  fa c ili ty  w h ich  h a s  n o t  b een  a p p ro v ed  by  th e  
D e p a r tm e n t o f  H e a l th  a n d  S o c ia l S e rv ice s  b e fo re  d e te n tio n  o f  th e  
m in o r. (§ 15 a r t  I ch  145 SL A  1957; a m  § 3  ch  118  SL A  1 9 6 2 ; .  m  § 2  
ch  100 SLA  1971; a m  § 6  ch  104 SL A  1971; am  §§ 1 ,2  ch 128 S L A  1972)

C ro s s  re fe re n c e s . — K o r custody 
w ithout a court o rder, see C h ild re n 's  R u les 
6 and 7 , A la sk a  R u les of C o urt.

N O T E S  T O  D E C IS IO N S

D e te n tio n  o rd e rs  n e ith e r  b ased  o n  notes under th is  catch line , A S  -17.10.080, 
co m p e ten t te s t im o n y  n o r  a cc o m p a n ie d  A .M . v . S ta le , C t.'A p p . Op. No. 150 IK ile  
b y  the  re q u ire d  s ta te m e n t o f  fa c ts  a re  No. 61051, 653 i  . ‘M 316 (1982). 
in v a lid . In  re P .H ., Sup . C t . Op. No. 857 C ite d  in  S la te  v . I t n . ,  J . .  ,‘. r r . " ,  “ r  
(K ile  N o. 1538), 60-1 P .2d  837 (1972). 375 (K ile  No. 7768), P .2d  (19811.

A p p e a l o f  d e te n tio n  o rd e r . —  See

®
 f LV ^ fB c c . 4 7.10 .li2 .,j:m argWtfv.mi«V>dv and tam uorarv.aU cairaat

T h e  D e p a r tm e n t o f  H e a lth  a n d  S o c ia l S e rv ice s  m ay  ta k e  
em e rg en c y  cu sto d y  o f a  m in o r u p o n  d isco v erin g  a n y  o f th e  fo lljw iiig  

^  c ircu m stan ces :
(1) th e  m in o r  h a s  b e e n  ab an d o n ed ;
(2) th e  m in o r  h a s  b e en  g ro ss ly  n eg lec ted  by  th e  m in o r 's  p a re n ts  o r  

g u a rd ia n  a s  "n e g le c t” is  d e fin e d  in  A S 47 .17 .070(5 ), so t h a t  im m e d ia te  
rem o v a l from  th e  m in o r’s  s u r ro u n d in g s  is , in  th e  d e te rm in a tio n  o f th e  
d e p a r tm e n t , n e c e ssa ry  to  p ro te c t th e  m in o r’s life;

(3) th e  m in o r  h a s  b e e n  ab u se d , n s  " a b u se ” is d e fin ed  in  A S 
47 .17 .070(1), so  t h a t  im m e d ia te  m ed ica l a tte n tio n  is  n e ce ssa ry , in  th e

a  d e te rm in a tio n  o f  th e  d e p a r tm e n t ;
”  (4) th e  m in o r h a s  b e en  se x u a lly  u b u se d  u n d e r  c irc u m s ta n c e s  lis te d

in  A S 47.10.010(a)(2)(D ).
(b) A  m in o r  w ho  h a s  l e d  h o m e a n d  is  e v a d in g  th e  p e rso n  h a v in g  

lega l cu sto d y  o f  th e  m in o r  m ay  o b ta in  th e  se rv ice s  o f  th e  d e p a r tm e n t. 
T h e  d e p a r tm e n t s h a l l  a s s e s s  th e  s i tu a t io n  a n d  fu rn ish  th e  m in o r  w ith  
th e  social se rv ice s  i t  c o n s id e rs  a p p ro p ria te  to  p ro te c t th e  w e ll-b e in g  o f 
f i e  m in o r  a n d  to  p re se rv e  th e  m in o r’s  fam ily  life  i f  p re se rv in g  i t  is 
co n sid ered  d e s ira b le  u n d e r  th e  c irc u m s tan c es . If, a f te r  a s s e s s in g  th e  
s i tu a t io n , c o n sid e rin g  th e  w ish e s  o f th e  m in o r, a n d  fu rn ish in g  ap p ro ­
p r ia te  social se rv ice s , th e  d e p a r tm e n t a id e rs  i t  n ecessa ry , th e  
d e p a r tm e n t  m ay  ta k e  e m e rg e n c y  cu sto d y  o f th e  m in o r.



W hen  a ch ild  is  ta k e n  in to  cu sto d y  u n d e r  (a) o r (b) o f th is  sec tio n , 
t h e  d e p a r tm e n t s h a ll  im m e d ia te ly , a n d  in  no  e v e n t m o re  th a n  12 h o u rs  
l a te r  u n les s  p re v e n te d  by lack  o f c o m m u n ica tio n  fac ilitie s , n o tify  th e  
p a re n ts  o r th e  p e rso n  or p e rso n s  h a v in g  cu sto d y  o f th e  ch ild  a n d  th e  
c o u rt o f th e  a c tio n  a n d  file  w ith  th e  c o u rt a  p e ti t io n  a lle g in g  t h a t  th e  
ch ild  is a  c h iid  in  n eed  o f  a id .

(dl T h e  c o u rt  s h a l l  im m e d ia te ly , a n d  in  no e v e n t m o re  th a n  -18 h o u rs  
a f te r  b e in g  n o tified  u n le s s  p re v e n te d  by lack  o f  t r a n s p o r ta tio n , hold a 
h e a r in g  a t  w h ich  th e  m in o r, i f  th e  m in o r 's  h e a l th  p e rm its , a n d  th e  
m in o r’s p a re n ts  o r g u a rd ia n , i f  th e y  can  be found , s h a l l  be  p e rm itte d  
to  be  p re se n t.  T h e  c o u rt  s h a ll  d e te rm in e  w h e th e r  p ro b ab le  c au se  e x is ts  
for b e lie v in g  th e  m in o r  to  b e  a  ch ild  in  need  o f  a id , a s  d e fin ed  in  AS 
47 .10.290. T h e  c o u rt  sh a ll  in fo rm  th e  m in o r, a n d  th e  m in o r 's  p a re n ts  
o r  g u a rd ia n  i f  th ey  c an  be found , o f th e  re a so n s  g iv en  a s  c o n s t itu t in g  
p ro b ab le  c au se  a n d  th e  re a so n s  g iv en  a s  a u th o r iz in g  th e  m in o r’s  tem p o ­
r a ry  p lacem en t.

(e) I f  th e  c o u rt f in d s  t h a t  p ro b ab le  cau se  ex is ts  i t  s h a ll  o rd e r  th e  
m in o r c o m m itted  to th e  d e p a r tm e n t fo r tem p o ra ry  p lac em e n t, o r o rd e r 
th e  m in o r re tu rn e d  to  th e  cu sto d y  o f  th e  m in o r’s  p a re n ts  o r  g u a rd ia n  
su b jec t to  th e  d e p a r tm e n t’s  su p e rv is io n  o f  th e  m in o r’s  c a re  a n d  
t re a tm e n t.  I f  th e  c o u rt fin d s nn  p ro b ab le  cau se  i t  sh a ll  o rd e r  th e  m in o r 
re tu rn e d  to  th e  cu stody  o f th e  m in o r’s  p a re n ts  o r  g u a rd ia n . (§ 3  ch 100 
SLA  1971; a m  § 6  ch  104 SL A  1971; a m  § 24 ch 63 SL A  1977; a m  § 2 
ch  104 SL A  1982)

•17.10.150 A l a s k a  S t a t u t e s  8 -17.10.150

N O T E S  T O  D E C IS IO N S

E f fe c t  o f  a m e n d m e n ts . — Th e  198" C ite d  in  State  v. R .H ., C t. App. Op. No. 
amendment added paragraph (-1) to tiub- 375 (F ile  No. 7768), P .2d (1984). 
section (a).

Article 2. Juven ile  Institutions.
S e c t io n

150. O cneral powers of departm ent over 
juven ile  institu tions 

160. Duties o f departm ent 
170. Power of c ities to m a in ta in  nnd 

operate home or fa c ility  
180. Operation of homes and fac ilit ie s

S e c tio n

190. Conditions governing detention 
200. Releasing ju ve n ile s  a fte r commit­

ment
210. Youth counsellors 
220. Grants-in-aid

S e c . 47 .10 .150 . G e n e r a l  p o w e r s  o f  d e p a r t m e n t  o v e r  j u v e n i l e  
in s t i t u t io n s .  T h e  D e p a r tm e n t o f H e a lth  und  Social S e rv ice s  m ay  

( I I  p u rc h a se , lea se  o r  c o n s tru c t b u ild in g s  o r  o th e r  fa c ilitie s  fo r th e  
c a re , d e te n tio n , r e h a b ili ta t io n  a n d  cd u cu tio n  o f  c h ild ren  in  n eed  o f a id  
o r d e lin q u e n t  m inors;

(2) ad o p t p la n s  for c o n s tru c tio n  o fju v e n ile  hom es, ju v e n ile  d e te n tio n  
fac ilitie s , a n d  o th e r  ju v e n ile  in s titu tio n s ;

(3) a d o p t s ta n d a rd s  a n d  re g u la tio n s  u n d e r  th is  c h a p te r  for th e  
d e s ig n , c o n s tru c tio n , re p a ir ,  m a in te n a n c e  a n d  o p e ra tio n  o f a ll  ju v e n ile  
d e te n tio n  ho m es, fa c ili t ie s , a n d  in s t i tu t io n s ;

(4) in sp e c t p e rio d ica lly  e a c h  ju v e n i le  d e te n tio n  hom e, fac ility , o r  
o th e r  in s t i tu t io n  to  e n su re  t h a t  th e  s ta n d a rd s  a n d  re g u la tio n s  ad o p ted  
a re  b e in g  m a in ta in e d ;

(5) re im b u rse  c it ie s  m a in ta in in g  a n d  o p e ra t in g  ju v e n ile  d e te n tio n  
h o m es a n d  fa c ilitie s ;

(6) e n te r  in to  c o n tra c ts  a n d  a r ra n g e m e n ts  w ith  c itie s  a n d  s ta te  a n d  
fe d e ra l a g en c ie s  to  c a r ry  o u t  th e  p u rp o se s  o f  th is  ch ap te r;

(7) do a ll a c ts  n e c e ssa ry  to  c a r ry  o u t  th e  p u rp o se s  o f th is  c h a p te r ;
(8) ad o p t the re g u la tio n s  n e c e ssa ry  to  c a r ry  o u t th is  c h rp le r ;
(9) accep t d o n a tio n s , g if ts  o r  b e q u e s ts  o f  m o n ey  or o th e r  p ro p e rty  for 

u se  in  c o n s tru c tio n  o f  ju v e n i le  h o m es , in s t i tu t io n s  o r  d e te n tio n  
fac ilitie s ;

(10) o p e ra te  ju v e n ile  h o m es w h en  m u n ic ip a li tie s  a r e  u n a b le  to  do so;
(11) rece ive , c a re  for, a n d  p lace  in  a  ju v e n i le  d e te n tio n  h om e, th e  

m in o r’s  ow n h om e, a  fo s te r  ho m e, o r  c o rre c tio n a l school o r  t r e a tm e n t  
in s t i tu t io n  a ll  m in o rs  c o m m itte d  to i t s  cu sto d y  u n d e r  th is  c h a p te r . (§ 
3 a r t  I I  ch 145 SL A  1957; a m  § 1 ch 152 SL A  1959; a m  § 6 ch  104 SLA  
1971; a m  § 25 ch  63 SL A  1977)

C ro s s  re fe re n c e s . —  F o r  operation of the w elfare o f ch ild ren  under the care of 
juven ile  detention homes and fa c ilit ie s , the d ep a itm cn l, see A S  47.10.250. 
see A S  47.10.180. F o r standards o f care  for

N O T E S  T O  D E C IS IO N S

D c p u rtrn c n t o rd e re d  to p ro m u lg a te  o f M cLau g h lin  Youth C enter, Superior 
s ta n d a rd s  fo r  o p e ra t io n  o f  ju v e n ile  C ourt, No. 72-449 (1973). 
d e te n tio n  ho m es. —  See T .M . v . D irecto r

§ 4 7 .1 0 .1 6 0  W e l f a r e , S o c i a l  S e r v ic e s  a n d  I n s t it u t io n s  § 4 7 .1 0 .1 6 0

C o lla te ra l re fe re n c e s . —  60 A m  J u r .
2d, Pena l and C orrectional In stitu tio ns,
5 1 e t seq.

S e c . 4 7 .10 .160 . D u t ie s  o f  d e p a r t m e n t .  T h e  D e p a rtm e n t o f  H e a lth  
a n d  Social S e rv ice s  sh a ll

(1) accep t a ll  m in o rs  c o m m itte d  to  th e  cu sto d y  o f th e  d e p a r tm e n t a id  
a ll m in o rs  w ho  a re  in v o lv ed  in  a  w r i t te n  a g re e m e n t u n d e r  n S  
47.10.230(c), a n d  p ro v id e  fo r th e  w e lfa re , co n tro l, c a re , cu stody , pnd 
p la c e m e n t o f th e s e  m in o rs  in  acco rd an ce  w ith  th is  c h a p te r ;

(2) re q u ire  a n d  co llec t s ta t is t ic s  on ju v e n ile  ofTenses a n d  o ffen d ers  in  
A la sk a ;
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dic tio n  th e  in s t i tu t io n  is  o p e ra ted , o r  w hose d e p a r tm e n t  o r  ag en cy  is 
c h a rg e d  w ith  p e rfo rm in g  th e  se rv ice . (§ 3 ch  88  SL A  1960)

S e c . 47 .1 5 .0 1 0 . F in a n c i a l  a r r a n g e m e n t s .  T h e  co m p act a d m in ­
is tra to r , su b je c t to  th e  a p p ro v a l o f  th e  c o m m iss io n e r o f  a d m in is tra t io n , 
m ay  m a k e  o r  a r r a n g e  for th e  p a y m e n ts  n e ce ssa ry  to  d isc h a rg e  th e  
f in a n c ia l o b lig a tio n s  im posed  upo n  th is  s t a te  by  th e  ce n p a c t o r by  a  
su p p le m e n ta ry  a g re e m e n t m ad e  u n d e r  th e  com pact. (>i 4 ch  88  SLA  
1960)

S e c . 47 .1 5 .0 5 0 . A p p o i n t m e n t  o f  a t t o r n e y  o r  g u a r d i a n .  A p p o in t­
m e n t o f  a n  a tto rn e y  o r  g u a rd ia n  a d  lite m  u n d e r  th e  p ro v isio n s o f  th is  
co m p act s h a ll  be  m ad e  in  acco rd an ce  w ith  A S  25 .24 .310  o r  AS 
44 .21 .400  —  4 4 .21 .440 . (§ 5 ch 88 SL A  1960; a m  § 55 ch  94 SL A  1980; 
a m  § 16 ch  55 SL A  1984)

C ro ss  re fe re n c e s . —  See A d m in . K . 13, lile in  appointed under the provision:: o f 
A la sk a  R u les of C ourt. th is  compact m ay be paid as provided in

E f fe c t  o f  a m e n d m e n ts . —  T h e  1984 th r  Ru les Govern ing  the A d m in istra tion  
amendm ent rewrote th is  section, w hich o f a ll C ourts." 
form erly read "A  council or guardian  ad

S e c . 4 7 .1 5 .0 6 0 . E n f o r c e m e n t  T h e  co u rts , d e p a r tm e n ts , ag en c ie s 
a n d  o fficers o f  th is  s t a te  a n d  i ts  su b d iv is io n s  s h a ll  en fo rce  th is  co m p act 
u n d  sh a ll  do  a ll  th in g s  a p p ro p ria te  to  th e  e ffe c tu a tio n  o f  i ts  p u rp o ses  
a n d  in te n t  w h ich  a r e  w ith in  th e i r  re sp ec tiv e  ju r isd ic tio n . (§ 6  ch 88 
SL A  1960)

S e c . 47 .1 5 .0 7 0 . A d d i t io n a l  p r o c e d u r e s  n o t  p r e c lu d e d .  In  a d d i­
tio n  to  th e  p ro c ed u re s  p ro v id ed  in  a r tic le s  IV  a n d  V I o f th e  co m p act for 
th e  r e tu rn  o f  a  ru n a w a y  ju v e n ile , th e  p a r t ic u la r  s ta te s ,  th e  ju v e n ile  o r 
th e  ju v e n i le ’s  p a re n ts ,  th e  co u rts , o r  o th e r  leg a l c u s to d ia n  in vo lved  m ay  
a g ree  up o n  a n d  a d o p t a n y  p la n  o r  p ro  cedure leg a lly  a u th o riz e d  u n d e r  
th e  law s o f  th is  s th te  a n d  th e  o th e i re sp ec tiv e  p a r ty  s ta te s  fo r th e  
r e tu r n  o f th e  ru n a w a y  ju v e n ile . (§ 7 ch  88 SL A  1960)

S e c . 4 7 .15 .080 . S h o r t  t i t l e .  T h is  c h u p tc r  m ay  be c ited  a s  th e  
U n ifo rm  I n te r s ta te  C o m p ac t on Ju v e n ile s . (§ 8  ch  88  SLA  1960)

Chapt 17. Child Protection.
S tc l i i- T  S e c t io n

'0  !*• .pose 50. Im m un ity
20. Persons required tu report 60. Evidence not privileged
25. Duties o f pub lic au tho rities 4. Photographs and x-rays
30. Action on reports; term ination  uf 8. P e na lly  for fa ilu re  to report

parental rig hts 10. D efin itions
•10. C en tra l reg istry ; con fid entia lity

In  o rd e r  to  p ro te c t c h ild re n  w hose h e a lth  
m ay  he a d v e rse ly  a ffec ted  th ro u g h  th e  in flic tio n , hy

§ 4 7 .1 7 .0 2 0  W e l f a r e , S o c i a l  S e r v i c e s  a n d  I n s t it u t io n s  § 4 7 .1 7 .0 2 0

o th e r  th a n  a cc id e n ta l m e a n s , o f  h a rm  th ro u g h  p h y sical a b u se  o r 
n e g le c t o r se x u a l a b u se  o r  s e x u a l e x p lo ita tio n , th e  le g is la tu re  re q u ire s  
th e  re p o rtin g  o f th e s e  c ases  by  p ra c t it io n e rs  o f th e  h e a lin g  a r t s  a n d  
o th e rs  to  th e  a p p ro p ria te  p u b lic  a u th o r i t ie s .  I t  is  th e  in te n t  o f th e  
le g is la tu re  th a t ,  a s  a  r e s u l t  o f  th e s e  re p o rts , p ro tec tiv e  se rv ice s  w ill be 
m ad e  a v a ila b le  in  a n  e ffo rt to  p re v e n t  f u r th e r  h a rm  to  th e  ch ild , to  
s a fe g u a rd  a n d  e n h a n c e  th e  g e n e ra l  w e ll-b e in g  o f  th e  c h ild ren  in  th is  
s ta te ,  a n d  to  p re se rv e  fam ily  life  w h e n e v e r  possib le . (§ 1 ch  100 SLA  
1971; a m  § 3  ch  104 SLA  1982)

E f fe c t  o f a m e n d m e n ts . —  T h e  1982 exp lo itation" for "neglect req u iring  tho
am endm ent, in  the f ir s t  sentence, aubsti- attention  o f a practitioner of the healing
tutcd "neglect or sexua l abuse or sexua l a rts "  and inserted "o f the healing  a rts .”

N O T E S  T O  D E C IS IO N S

U se  o f re p o rts . —  T h e  reports o f ch ild  c rim in a l proceedings. State  v . R  I I ., C t.
abuse and neglect required by th is  section App. Op. No 375 (F ile  No. 77681, P.2d
are  intended for use in  ch ild  protection (19841. See also notes to A S  47.17.060, 
proceedings and are  not intended for use in  under catch line  " Ju d ic ia l proceeding.”

C o lla te ra l re fe re n c e s . — 42 A m . J u r . 
2d, In fan ts , i i  16, 17.

43 C J .S . ,  In fan ts , §5 36 to 39, 70 to 75, 
94.

M edical attention , c r im in a l neglect hy 
fa ilu re  to provide, 12 A L R 2 d  1047.

L iu b ility  of oaront for in ju ry  to 
uncm pncipated ch ild  caused by parent's 
negligence, 41 A LR 3 d  904.

V a lid ity  and construction of penal sta t­
u te proh ib iting  ch ild  abuse, 1 A L R 4 th  38.

Ha) T h e  fo llow ing 
"p e rso n s  w ho, in  th e  p e rfo rm a n ce  o f th e i r  p ro fessio n a l d u tie s , h av e  
c a r s e  to believe t h a t  a  ch ild  h a s  su ffe red  h a rm  a s  a  r e s u l t  o f a b u se  o r 
n e g le c t s h a ll  im m e d ia te ly  re ,so rt th e  h a rm  to  th e  n e a re s t  office o f th e  
d e p a r tm e n t:

(1) p ra c tit io n e rs  o f  th e  h e a l in g  a r ts ;

(2) school te a c h e rs  a n d  school a d m in is t r a t iv e  s ta f f  m em bers;

(3) social w o rk e rs ;
(4) peace  ifilcers, a n d  officers o f  th e  D e p a r tm e n t o f  C o rrectio n s;
(5) a d m in is t ra t iv e  officers o f in s t i tu t io n s ;

(6) licen sed  duy  c a re  p ro v id e rs  a n d  p a id  s ta ff;

(7) licen sed  fo s te r  c a re  p ro v id ers .
(b) T h is  sec tio n  does n o t p ro h ib it  th e  n a m e d  p e rso n s  from  re p o rtin g  

c ases  w h ich  h av e  com e to  th e i r  a t te n tio n  in  th e ir  nonpvofessional 
c ap a c itie s  n o r  does i t  p ro h ib it  a n y  o th e r  p e rso n  from  re p o rtin g  a  ch ild 's  
h a rm  w h ich  th e  p e rso n  h a s  c au se  to  b e liev e  is a  r e s u l t  o f a b u se  or 
n eg lec t. T h ese  re p o r ts  s h a l l  be  m ad e  to  th e  n e a re s t  office o f  th e  d e p a r t ­
m en t.
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(c) I f  th e  p e rso n  m a k in g  a  re p o rt  o f  h a rm  u n d e r  th is  sec tio n  c a n n o t 
re a so n a b ly  c o n ta c t th e  n e a r e s t  olfice o f  th e  d e p a r tm e n t  a n d  im m e d ia te  
a c tio n  is  n e c e ssa ry  fo r th e  w e ll-b e in g  o f  th e  ch ild , th e  p e rso n  s liu ll 
m ak e  th e  r e p o r t  to  a  peace  officer. T h e  p e ac e  o fficer s h a ll  t a k e  im m e d i­
a te  a c tio n  to  p ro te c t th e  c h ild  a n d  sh a l l ,  a t  th e  e a r l ie s t  o p p o rtu n ity , 
no tify  th e  n e a re s t  office o f  th e  d e p a r tm e n t.  (§ 1 ch 100 SL A  1971; am  
5§ -I, 5 ch  101 SL A  1982; a m  E .O . No. 55 , § -12 (198-1))

E f fe c t  o f  am e n d m e n ts . — T h e  1982 Th e  1984 am endm ent substituted 
am endm ent, in  subsection lo l, added "and "D epartm ent o f Corrections" for "d ivision  
school ad m in istra tive  sta ff mem bers" a t  o f corrections" in  paragraph (4) o f subsec- 

the end o f paragraph (21 and added para- lion  (a ), 

graphs (61 and (7).

N O T E S  T O  D E C IS IO N S

C ited  in  S la te  v . K.It., C t . App. Op. No.
375 (F i le  No. 7768). P.2d (19841.

C o lla te ra l re fe re n c e s . —  C iv i l  l ia b ility  report battered ch ild  syndrome, 97 A I.R 3 d  

of physic ian  for fa ilu re  to diugnose or 338.

S e e , 47 .1 7 .0 2 5 . D u t ie s  o f  p u b l ic  a u th o r i t i e s ,  (a ) A law  
e n fo rc e m e n t ag en cy  s h a l l  im m e d ia te ly  n o tify  th e  d e p a r tm e n t  o f  th e  
re ce ip t o f  a  re p o rt  o f h a rm  to  a  ch ild  from  ab u se . U pon  re ce ip t from  a n y  
source  o f  a  re p o r t  o f h a rm  to  a  c h ild  from  a b u se , th e  d e p a r tm e n t sh a ll  
n o tify  th e  D e p a r tm e n t  o f  L aw  a n d  in v e s tig a te  th e  re p o r t  an d , w ith in  
72 h o u rs  o f  th e  re ce ip t o f  th e  re p o rt ,  s h a l l  p ro v id e  a  w r i t te n  re p o r t  o f 
i ts  in v e s tig a tio n  o f  th e  h a rm  to  a  ch ild  fro n t a b u se  to  th e  D e p a r tm e n t
of L aw  for rev iew .

(b) T h e  re p o rt  o f  h a rm  to  a  ch ild  from  a b u se  re q u ire d  fro m  th e
d e p a r tm e n t  b y  th is  se c tio n  sh a ll  inclu d e :

(1) th e  n a m e s  a n d  a d d re sse s  o f  th e  c h ild  a n d  th e  c h ild ’s  p a r e n t  < r 
o th e r  p e rso n s  re sp o n s ib le  fo r th e  c h ild ’s  c a re , i f  know n;

(2) th e  ag e  u n d  sex  o f  th e  ch ild ;
(3) th e  n a tu re  n n d  e x te n t  o f  th e  h a rm  to th e  ch ild  from  abu se ;
(-1) ih e  n a m e  a n d  a g e  a n d  a d d re ss  o f  th e  p e rso n  k n o w n  o r b e liev ed  

to  be  re sp o n s ib le  fo r th e  h a rm  to  th e  c h ild  from  a b u se , i f  k n o w n ;
(5) in fo rm a tio n  t h a t  th e  d e p a r tm e n t  b e liev es  m ay  be h e lp fu l in 

e s ta b lish in g  th e  id e n tity  o f  th e  p e rso n  b e lieved  to  h a v e  cau sed  th e  
h a rm  to th e  ch ild  from  ab u se , (li (i ch  104 SLA  1982)

N O T E S  T O  D E C IS IO N S

A p p lie d  in  S la te  v . I i  I I . ,  C t . App. Op.
Nu. 375 ( F i le  No. 77681, P.2d 
(19841.

S e c . 4 7 .1 7 .0 3 0 . A c t io n  o n  r e p o r t s ;  t e r m i n a t io n  o f  p a r e n t a l  
r i g h ts ,  (a ) I f  a  ch ild , c o n ce rn in g  w hom  a  re p o rt  o f  h a rm  is  m ade , is 
b e liev ed  to  re s id e  w ith in  th e  b o u n d a r ie s  o f  a  local g o v e rn m e n t 
e x e rc is in g  h e a l th  fu n c tio n s  fo r th e  a r e a  in  w h ich  th e  ch ild  is  b e liev ed  
to  re s id e , th e  d e p a r tm e n t  m ay , u p o n  re c e ip t o f  th e  re p o rt, re fe r  th e  
m a t te r  to  th e  a p p ro p ria te  h e a l th  o r  social se rv ice s  ag en cy  o f  t h a t  local 
g o v e rn m e n t. F o r  c a se s  n o t  re fe r re d  to  a n  a g en c y  o f  a  local g o v e rn m e n t, 
th e  d e p a r tm e n t  sh a l l ,  fo r each  re p o r t  rece iv ed , in v e s tig a te  a n d  ta k e  
a c tio n , in  acco rd an ce  w ith  law , w h ich  m a y  be n ecessa ry  to  p re v e n t 
f u r th e r  h a rm  to  th e  c h ild  o r  to in s u re  th e  p ro p e r  c a re  a n d  p ro tec tio n  o f  
th e  ch ild .

(b) A local g o v e rn m e n t h e a l th  o r  social se rv ice s  ag en cy  re ce iv in g  a  
re p o rt  o f  h a rm  sh a ll ,  fo r e ac h  r e p o r t  rece iv ed , in v e s tig a te  a n d  ta k e  
a c tio n , in  a cco rd an ce  w ith  law , w h ic h  m a y  b e  n e ce ssa ry  to  p re v e n t 
fu r th e r  h a rm  to  th e  ch ild  o r  to  in s u re  th e  p ro p e r  c a re  a n d  p ro tec tio n  o f 
th e  ch ild . In  a d d itio n , th e  ag en cy  rect iv in g  a  re p o r t  o f  h a rm  s h a ll  
fo rw ard  a  copy o f  i t s  re p o r t  o f  th e  in v e u ig a t io n ,  in c lu d in g  in fo rm a tio n  
th e  d e p a r tm e n t  re q u ire s  by  re g u la tic  a, to  th e  d e p a r tm e n t.

(c) A c tio n  s h a l l  be  tu k e n  re g a rd le s i o f  w h e th e r  th e  iden ticv  o f th e  
p e rso n  m a k in g  th e  re p o r t  o f  h a rm  is  k t.ow n.

(d) B efore  th e  d e p a r tm e n t  o r  a  local g o v e rn m e n t h e a lth  o r soc ial 
se rv ice s  ag en cy  m a y  seek  th e  te rm in a tio n  o f  p a re n ta l  r ig h ts , u n d e r  AS 
47.10.080(c)(3), i t  s h a ll  o ffe r  p ro te c tiv e  so c ia l se rv ice s  a n d  p u r  ae a ll  
o th e r  re a so n a b le  m e a n s  o f  p ro te c tin g  th e  ch iid .

(e) In  a ll  a c tio n s  ta k e n  by th e  d e p a r tm e n t  o r a  h e a lth  a n d  social 
se rv ice s  ag en cy  o f  a  local g o v e rn m e n t u n d e r  th is  c h a p te r  t h a t  r e su l t  in  
a  ju d ic ia l  p ro ceed in g , th e  c h ild  s h a l l  be  re p re se n te d  by  a  g u a rd ia n  a d  
lite m  in th u t  p ro ceed in g . A p p o in tm e n t o f  a  g u a rd ia n  ad  lite m  sh a ll  be 
m ad e  in  a cco rd an ce  w ith  A S  25 .24 .310 . (§ 1 ch  100 SL A  1971; a m  § 1 
c h  222 S L A  1976; a m  § 17 ch  5 5  SL A  1984)

E f fe c t  o f  a m e n d m e n ts . — T h e  1984 
am endm ent added the second sentence in  
subsection (e).

N O T E S  T O  D E C IS IO N S

E f fe c t  o f  su b se c t io n  (d ). —  Subsection \  Ide counseling and  other support services
(d l o f th is  section is  c le a rly  intended to to the fam ily  prior lo seeking term ination
prevent fu rth e r abuse by provid ing pro- o f p u rcn la l rig h ts . E .A . v . S la te , Sup. C t.
tuctive services lo the ch ild , and it  does not Op. No. 2289 (F i le  Nos. 4687, 4870), 623
place n m andatory du ty  on the sta te  to pro- l ’ .2d 1210(1981 ).

S 4 7 .1 7 .0 3 0  W k i .k a k k , S o c i a i . S k iiv ic k s  a n d  I n s t i t u t i o n s  S 4 7 . 1 i . i m u



A p p lie d  in  S ta le  v . R .H ., C l . App. Op Q u u lc d  in  G ranato  v . O cch ip in ti. Sup. 
No. 375 l K ile  No. 7758). P .2d C t . Op. No. 1962 (F ile  No. 3756), 602 P.2d 
(1984) 4 42 (1 97 9 ).

£ 4 7 .1 7 .0 4 0  A l a s k a  S t a t u t e s  § 4 7 .1 7 .0 6 0

C o lla te ra l re fe re n c e s . —  43 C J . S . ,  
In fan ta , 55 71, 72.

P h ys ica l abuse of ch ild  by parent as 
ground for term ination  o f parent's r ig h t to 
ch ild , 53 A I.K 3 d  605.

Se xua l abuse of ch ild  by parent as

ground for term ination  of parent's rig h t to 
ch ild , 58 A l.R 3 d  1074 

V a lid ity  of s la te  statute providing for 
term ination  o f parer.'.al rig h ts , 22 A L R 4 th  
774.

S e c . 47 .17 .940 . C e n t r a l  r e g i s t r y ;  c o n f id e n t i a l i t y ,  (a) T h e  d e p a r t ­
m en t s h a ll  m a in ta in  a  c e n tra l  re g is try  o f  a ll in v e s tig a tio n  re p o rts  b u t 
no t o f  th e  re p o rts  o f  h a rm .

(b) InVv. '»ation re p o rts  a n d  re p o rts  o f  h a rm  filed  u n d e r  th is  c h a p te r  
a re  co n sid ered  c o n fid en tia l a n d  a re  n o t su b je c t to  p u b lic  in sp ec tio n  a n d  
copying  u n d e r  A S 09 .25 .110  o r.d 09 .25 .120 . H ow ever, in  acco rdance  
w ith  d e p a r tm e n t re g u la tio n s , in v e s tig a tio n  re p o rts  m ay  be u sed  by 
a p p ro p ria te  g o v e rn m e n ta l a g en c ie s  w ith  ch ild -p ro tec tio n  fu n c tio n s, 
in s id e  a n d  o u ts id e  A la sk a , in co n n ec tio n  w ith  in v e s tig a tio n s  o r  ju d ic ia l  
p ro ceed in g s in v o lv in g  ch ild  a b u se , n e g le c t, o r cu stody . A p erso n , n o t 
a c tin g  in  acco rd an ce  w ith  d e p a r tm e n t  re g u la tio n s , w ho m ak e s  p u b lic  
in fo rm a tio n  c o n ta in ed  in  c o n fid e n tia l re p o rts  is  g u ilty  o f a  m isd e ­
m ean o r. (§ 1 ch  100 SLA  1971; a m  § 2 ch 222 SLA  1976)

N O T E S  T O  D E C IS IO N S

P a y ch o th c ru p is t/p u tlcn t p r iv i le g e . — 
C h ild  abuse reports are not open to the 
public, and a rc  therefore not w ith in  
A U E R .  504(d)(5), w hich provides llm t 
there is  no physic ian  or 
psychotherapisbpatict.. privileg e "as to 
inform ation that the physic ian  or

psychotherapist in required to report to a 
public employee or as lo  inform ation 
required to be recorded in  a public office, if  
auch report or record is  open to public 
in sp e c tio n ."S la le  v . It I i . ,  C t . App. Op. No. 
375 (F i le  No. 7768), P .2d (1984).

perso n  w ho, in  good f a ith ,  m a k e s  a  
re p o rt u n d e r  th is  c h a p te r , o r  w ho p a r tic ip a te s  in ju d ic ia l  p ro ceed ings 
re la te d  to th e  su b m iss io n  o f re p o rts  u n d e r  th is  c h a p te r , is  im m u n e  from  
any  c iv il o r  c r im in a l l ia b ili ty  w h ich  m ig h t  o th e rw ise  bo in c u rre d  o r 
im posed . (§ 1 ch  100 SL A  ’371)

/% IS e a . 42 .17 .060* .E v id e n c e  . . .n o t . ,p r iv i le g e ^ -  N e ith e r  th e  p h y s i­
c ia n -p a t ie n t  n o r  th e  h u sb a n d -w ife  p r iv ile g e  is a  g ro u n d  for e x c lu d in g  
ev id en ce  re g a rd in g  a  c h ild ’s h a rm , o r i ts  c au se , in  a  ju d ic ia l  p ro ceed in g  
.-eluted to  a  re p o rt  m ad e  u n d e r  th is  c h a p te r . (§ 1 ch 100 SL A  1971)

§ 4 7 .1 7 .0 6 4  W e l f a r e , S o c ia l  S e r v ic e s  a n d  I n s t it u t io n s  § 4 7 .1 7 .0 7 0

N O T E S  T O  D E C IS IO N S

F o r  d is c u s s io n  o f  co n s t itu t io n a l 
p ro b le m s in  in terp reting  ib is  section to 
abrogate psychotherapist privileg e in  
c r im in a l proceedings, sec S ta te  v . R .H ., C t . 
App. Op. No. 375 (F i le  No. 7768), P .2d 

(1934).
A p p lic a b il it y  to  p sy c h o lo g is ts . —  Th e  

court assumed but did not decided that th is  
section applies to psychologists, who are  
not physic ians. S ta te  v . R .H ., C t . App. Op. 
No. 375 (F ile  No. 7768), P.2d
(1984).

" J u d ic ia l  p ro c e e d in g " . —  T h is  section 
only applies to ch ild  protective pro­
ceedings institu ted  under A S  47.10 and 
not lo  c r im in a l proceeding for sexual 
abuse. S ta te  v . R .H ., C t. App. Op. No. 375 
(F ile  No. 7768), P.2d (1984).

G iv in g  the D epartm ent of H ealth  and 
Social Se rv ices p rim ary  control o f the 
abused ch ild  eg ain  indicates a leg is lative  
in tent that the " ju d ic ia l proceedings”

referred to in  th is  section occur through 
the departm ent in  re lation  to protective 
serv ices, and a rc  c iv il ra th e r than crim ­
in a l. S t a i r  v. R .H ., C t. App. Op. No. 375 
(F ile  No. (768). P.2d 11984).

S ince A S  47.17.025 refers to the D epart­
ment o f La w , w ithout reference to the 
c r im in a l d iv is io n , A S  47.17.025 does not, 
stand ing alone, necessarily resurrect the 
requirem ent o f former A S  11.67.040 that 
the d is tr ic t attorney receive ch ild  abuse 
reports; nor does it  estab lish  an in tent that 
ch ild  abuse reports resu lt in  c r im in a l pros­
ecutions; and consequently, the C ourt of 
Appeals could not find that a c rim in a l 
prosecution for ch ild  sexual abuse is  neces­
sa r ily  "a  ju d ic ia l proceeding related to a 
report made under th is chapter" pursuant 
to th is  section. S la te  v . R .H ., C t . App Op. 
No. 375 (F ile  No. 7768), P.2d
(1984).

S e c . 4 7 .1 7 .0 6 4 . P h o t o g r a p h s  a n d  x - r a y s .  T h e  d e p a r tm e n t  o r  a  
p e rso n  re q u ire d  u n d e r  A S  47 .17.020(a)(1) to  re p o rt  t h a t  a  ch ild  su ffe red  
s u b s ta n t ia l  h a rm  a s  a  r e s u l t  o f  p h y sica l a b u se  o r  n e g le c t m ay  w ith o u t 
th e  p e rm iss io n  o f  th e  p a re n ts

(1) ta k e  o r  h a v e  ta k e n  p h o to g rap h s  o f th e  a r e a s  o f  t r a u m a  v isib le  on 
th e  ch ild ; a n d

(2) i f  m ed ic a lly  in d ic a te d , h a v e  a  rad io lo g ica l exam  lio n  of t h t  
ch ild  p e rfo rm ed . (§ 7 ch  104 SL A  1982)

f a « o ^ 4 7 a 7 j m ^ P e a a l t y  i o r  f a i l u r a J o  r c o f l r l ^ /  pe rso n  re q u ire d  
to  file a  re p o rt  o f a b u se  o r  n e g le c t u n d e r  A S 47 .17 .020  w ho w ilfu lly  o r 
k n o w in g ly  fa ils  o r  re fu se s  to  re p o rt  th e  h a rm  re q u ire d  u n d e r  A S 
47 .1 7 .0 2 0  is  g u ilty  o f a  c la ss  B m isd em e an o r. (§ 7 ch 104 SL A  1982)

C ro ss  re fe re n c e s . — F o r  penalties for 
m isdem eanors, see A S  12.55.135.

y  C e e .  4 7 4 7 .0 7 0 . D e r m lt i0 M fc/ n  A S 47 .17 .010  -  47 .17 .070
tU i lM litfLflllUflft flE 4UHlfi£jf m ea n s  th e  p h y sica l in ju ry  o r  neg lec t, 

se x u a l a b u se , s o c i a l  e x p lo ita tio n , o r  m a l t r e a tm e n t  o f a  ch ild  u n d e r  th e  
ago o f 18 by a  p e rso n  w ho is re sp o n sib le  f " r  th e  c h ild 's  w e lfa re  u n d e r  
c irc u m s ta n c e s  w h ich  in d ic a te  t h a t  th e  .n ild 's  h e a l th  o r  w e lfa re  is 
b a n n e d  j r  th r e a te n e d  th e re b y ;

2) "ch ild "  m e a n s  a  p e rso n  'in d c r  18 y e a r s  o f age;
(3) " d e p a r tm e n t” m e a n s  th e  D e p a r tm e n t o f  H e a lth  a n d  Social S e r­

vices;



I

(•11 " in s t i tu t io n "  iiiL'iins a  p r iv a te  o r p u b lic  h o sp ita l o r  o th e r  Facility 
p ro v id in g  m ed ica l d iag n o s is , t r e a tm e n t,  o r  care ;

(5» "n e g le c t"  m e a n s  th e  fa ilu re  to  p ro v id e  n e ce ssa ry  food, c a re , c lo th ­
ing , s h e l te r ,  n r  m ed ical a tte n t io n  for a  ch ild ;

(tfl) thw h e a lin g  ftjrtq'bh .rlin li-s c h iro p ra c to rs , d e n tis ts ,
h e a l th  a id e s , n u rse s , o p to m e tr is ts , o s te o p a th s , p h y sica l th e ra p is ts ,  
p h y sic ia n s , p sy c h ia tr is ts ,  p sycholog ists , re lig io u s  h e a lin g  p ra c t it io ­
n e rs , a n d  su rg e o n s;

(71 " sex u a l e x p lo ita tio n "  m ea n s
(A) p e rm iss io n  o r  e n co u ra g em e n t to  a  c h ild  for p ro s titu tio n  

p ro h ib ite d  by  A S 11.66.100 — 11.66.150 by a  p e rso n  re sp o n sib le  fo r th e  
c h ild 's  w e lfa re ;

(B) p e rm iss io n , e n co u ra g em e n t, o r a c t iv ity  invo lved  in  th e  u n law fu l 
e x p lo ita tio n  o f  a  m in o r  p ro h ib it  >d by A S 11 .41 .455  by a  p e rso n  re sp o n ­
s ib le  fo r th e  m in o r 's  w e lfare . (§ 1 ch 100 SL A  1971; a m  § 6  ch  104 SL A  
1971; a m  § 3 ch  222  S L A  1976; a m  §§ 5 6 ,5 7  ch 94  SLA  1980; a m  §§ 8, 
9  ch 104 SL A  1982)

E f fe c t  o f  a m e n d m e n ts . —  The 1980 Th e  1982 amendm ent inserted “ or
amendm ent substituted "18" fur neglect" and "sexua l explo itation" in  para-
"eighteen" near the m iddle o f paragraph graph (1) nnd added paragraph (7).
( I I ,  nnd substituted "18” for "16" in  para­
graph (21.

N O T E S  T O  D E C IS IO N S

W h ere  p a re n ts  re fu se  p e rm iss io n  fo r  attention under paragraph (51 of th is  sec-
b lood tra n s fu s io n  b e cau se  o f  re lig io u s  lion , obtain ing custody and thereafter
c o n v ic t io n , the state  m ay intercede and consenting to the operation. In  re
m ake the ch ild  a dependent m inor by the La u stc re r, Sup erio r C ourt, 3rd Ju d . D is t .,
parents' fa ilu re  to provide medical No. C 1*2720 (19721.

Chapter 20. Exceptional Children.
S e c t io n  Se ctio n

05. Purpose 20. Standards for assistance
10. A ssistance authorized 50. D efin itions

S e e . 47 .2 0 .0 0 5 . P u r p o s e .  It is  th e  p u rp o se  o f A S 47 .20 .005  —
47 .20 .050  to p ro v ide  a p p ro p ria te  pub lic  ed u cu tio n  a n d  t r a in in g  for th e  
ex cep tio n a l c h ild re n  in  th is  s ta te  who h a v e  n o t reach ed  th e  a g e  o f  
th ree . T o I he  m ax im u m  e x te n t  possib le, th e  d e p a r tm e n t s h a ll  e s ta b lish  
a  le a rn in g  p ro g ra m  w h ich  e m p h a size s  in d iv id u a l needs, is  h o m e b ased , 
a n d  in v o lv es  p a re n ts  in  th e  ed u ca tio n  a n d  t r a in in g  o f th e ir  ch ild ren . 
(§ 1 ch 77 SL A  1978)

S e c . 4 7 .20 .010 . A s s i s ta n c e  a u th o r i z e d ,  (a) T h e  d e p a r tm e n t  sh a ll  
p rov ide p ro fess io n a l g u id an c e  n n d  f in an c ia l a s s is ta n c e  to  o rg an ized  
g ro u p s  u f  p a re n ts ,  n o n p ro fit co rp o ra tio n s , school d is tr ic ts , a n d  re g io n a l 
e d u c a tio n a l a tte n d a n c e  a re a s  acco rd in g  to  re g u la tio n s  ad o p ted  hy th e

§ 17.2(1.0(15 A l a s k a  S c a t i it k s  § 4 7 .2 0 .0 1 0

d e p a r tm e n t  fo r p ro v id in g  sp ec ia l se rv ice s, e v a lu a tio n , a n d  sp ec ia l 
t r a in in g  re q u ire d  by ex cep tio n a l c h ild ren .

(b) T h e  p ro g ram  e s ta b lish e d  u n d e r  (a) o f  th is  sec tio n  s h a ll  e m p h asize  
in d iv id u a l n e ed s  a n d , w h e re  p o ss ib le , b e  h o m e b ased  a n d  in v o lv e  
p a re n ts  in  th e  e d u c a tio n  a n d  t r a in in g  o f  t h e i r  c h ild re n . (§ 2 c h  118 SL A  
1961; a m  § 6  c h  104 S L A  1971; a m  § 2  ch  77  SL A  1978)

S e c . 4 7 .20 .020 . S t a n d a r d s  f o r  a s s i s t a n c e .  T h e  d e p a r tm e n t  s h a ll  
a s s is t  o rg a n iz ed  p a re n ta l  g ro u p s , school d is tr ic ts ,  re g io n a l e d u c a tio n a l 
a tte n d a n c e  a re a s ,  a n d  n o n p ro f it  c o rp o ra tio n s  w h ich  h a v e  re q u e s te d  
a s s is ta n c e  a n d  h a v e  a r ra n g e d  fo r th e  n e ce ssa ry  fa c ili t ie s  a n d  e q u ip ­
m e n t fo r t r a in in g  c e n te r s  fo r ex cep tio n a l c h ild re n . (§ 3 ch  118 SL A  
1961; a m  § 3 ch  77 SL A  1978)

Secs. 47.20.030  —  47.20.040. A p p ro p ria tio n s ; purpose. IRepealed ,

§ 6  ch 77 S L A  1978.]

S e c . 47 .2 0 .0 5 0 . D e f in i t io n s .  In  th is  c h a p te r
(1) " d e p a r tm e n t’ m e a n s  th e  D e p a r tm e n t  o f  H e a lth  a n d  Social S e r ­

vices;
(2) " e v a lu a tio n ” m e a n s  th e  p h y sica l a n d  m e n ta l e x a m in a tio n s  n ec ­

e s sa ry  to  d e te rm in e  th e  e x te n t  o f  th e  h an d ic ap ;
(3) "e x ce p tio n a l c h ild re n ” in c lu d e s  th o se  c h ild ren  w ho h av e  n o t 

re ac h ed  ag e  o f  th r e e  a n d  w hose d e v e lo p m en t is  s ig n if ic a n tly  d e lay ed  
d u e  to  m e n ta l  r e ta rd a t io n ,  p h y sic a l, n eu ro lo g ica l, o r  e m o tio n a l h a n d i­

caps;
(4) "p ro fe ss io n a l g u id a n c e ” m e a n s  th e  c o n su lta tiv e  se rv ice s  o r o th e r  

m ed ica l a n d  e d u c a tio n a l sp e c ia lis ts  dev elo p ed  by th e  d e p a r tm e n t for 
th e  e d u ca tio n  a n d  t r a in in g  o f e x cep tio n a l c h ild ren ;

(5) "sp ec ia l se rv ic e ” m e a n s  e v a lu a tio n  a n d  sp ec ia l t r a in in g ;
(6) “sp ec ia l t r a in in g ” m e a n s  (A) n u rse ry  o r  pre-school t r a in in g  to 

c o m p en sa te  fo r th e  sp e c ia l h a n d ic a p s  o f ex cep tio n a l c h ild re n  in  o rd e r  
to  p re p a re  th e m , w h e n  p ossib le , fo r a d m iss io n  to  sp ec ia l c la sse s  in  a  
re g u la r  school a t  th e  a g e  d e te rm in e d  by law , o r  (B) t r a in in g  in  se lf-h e lp  
sk ills , sa fe ty , so c ia l a n d  s im p le  o c cu p a tio n a l s k i l ls  fo r t r a in a b le  
m e n ta lly  r e ta rd e d  c h ild re n  o f  school ag e  w ho a re  in ca p ab le  o f  acad em ic  
su b jec ts . (§ 5 ch  118 SL A  1961; a m  §§ 4— 6 ch 77 SLA  1978)

Ite v ixo r 'a  n o tc H . — Reorganized in  
198-1 to alphabetize the te rm s defined.

Chapter 21. Adventure-Based Education.

§  4 7 .2 0 .0 2 0  W k ij- 'A Iik , S o c i a l  S k iivtckh  a n u  I n s t it u t io n s  §  4 7 .2 0 .0 5 0

S e c t io n

10. Estab lishm ent 
20. Prugrnm



§ 47.yo.yir. A l a s k a  S i a k i i k s § 47.30.915

(C l m a n ife s ts  a  c u r re n t  in te n t  to  c a r ry  o u t p lan s  o f  se rio u s  h a rm  to 
th a t  p e rso n ’s  s e lf  o r  a n o th e r ;

(111 " m e n ta l  h e a l th  p ro fess io n a l” m ea n s  a  p sy c h ia tr is t  o r ph y sic ian  
w ho is licen sed  to p ra c tic e  in  th is  s ta te  o r em ployed  by th e  fed era l 
g o v e rn m e n t; a  c lin ica l p sy cho log is t licensed  by th e  s t a te  B oard  o f P sy ­
ch o lo g ists a n d  P sy ch o lo g ica l A ssocia te  E x am in e rs ; a  psychological 
a sso c ia te  t r a in e d  in  c lin ica l psychology a n d  licensed  by th e  B oard  o f 
P sy ch o lo g ists  a n d  P sycho log ica l A sso c ia te  E x am in e rs ; a  re g is te re d  
n u rse  w ith  a  m a s te r ’s d e g ree  in p sy c h ia tr ic  n u rs in g , licensed  by th e  
S ta te  B o ard  o f  N u rs in g ; a n d  a  soc ial w o rk e r w ith  a  m a s te r ’s  d e g ree  in 
social w o rk  an d  s u b s ta n t ia l  ex p erien c e  in  th e  field  o f  m e n ta l illn e ss;

(13) "m e n ta l  i lln e s s” m e a n s  a n  o rg an ic , m e n ta l,  o r em o tio n a l 
im p a irm e n t t h a t  h a s  s u b s ta n t ia l  a d v erse  effects on  a n  in d iv id u a l’s 
a b ili ty  to  e x erc ise  co nsc ious co n tro l o f th e  in d iv id u a l's  a c tio n s  o r  a b ili ty  
to p e rce iv e  re a l ity  o r  to  re aso n  o r  u n d e rs ta n d ; m e n ta l  re ta rd a t io n , 
ep ilep sy , d ru g  a d d ' c tion , a n d  a lcoho lism  do n o t p e r  se  c o n s titu te  m e n ta l 
i lln e ss , a lth o u g h  p e rso n s  su ffe r in g  from  th e se  c o n d itio n s m ay  a lso  be 
su ffe rin g  from  m e n ta l illn e ss;

(13) "p eace  officer" in c lu d es  a  s t a te  police officer, m u n ic ip a l o r  o th e r  
local police officer, s ta te ,  m u n ic ip a l, o r  o th e r  local h e a l th  officer, p u b lic  
h e a l th  n u rse , U n ited  S ta te s  m a rs h a l  o r d e p u ty  U n ited  S ta te s  m a rs h a l, 
o r  a  p e rso n  a u th o riz e d  by th e  co u rt;

(14) "p ro fe ss io n a l p e rso n  in  c h a rg e ” m ea n s  th e  se n io r  m en ta l h e a lth  
p ro fessio n al a t  a  fa c ility  o r th a t  p e rso n ’s d esignee ; in  th e  ab sen ce  o f a  
m e n ta l h e a l th  p ro fessio n a l i t  m e a n s  th e  c h ie f  o f s ta f f  o r a  p h y sic ia n  
d e s ig n a te d  by  th e  c h ie f  o f  s ta ff;

(15) "p ro v id e r  o f o u tn a t ie n t  c a re "  m ea n s  a  m e n ta l  h e a lth  p ro fes­
s io n a l o r  h o sp ita l , c l i n i i . in s t i tu t io n , c en te r , o r o th e r  h e a lth  c a re  fac il­
i ty  d e s ig n a te d  by th e  d e p a r tm e n t to  accep t fo r t r e a tm e n t  p a tie n ts  w ho 
o re  o rd e re d  to  u n d '-rg a  i iv o lu n ta ry  o u tp a t ie n t  t r e a tm e n t  by  th e  c o u rt 
o r  w ho a re  re le a se d  c a r .y  from  in p a t ie n t  co m m itm e n ts  on co n d ition  
t h a l  th e y  u n d e rg o  o u tp t  ie n t  t r e a tm e n t;

(16) " sc re en in g  ’n v esl g a tio n "  m ea n s  th e  in v e s tig a tio n  a n d  rev iew  
o f fac ts  w h ich  h av e  beer, a lleg ed  to  w a r ra n t  em erg en cy  e x a m in a tio n  o r 
t r e a tm e n t ,  in c lu d in g  in te rv ie w s  w ith  th e  p e rso n s  m a k in g  th e  
a lle g a tio n s , uny  o th e r  s ig n if ic a n t  w itn esse s  w ho can  re a d ily  be 
con tu c ted  fo r in te rv ie w s , a n d , i f  possib le , th e  re sp o n d en t, und a n  in v es­
tig a tio n  a n d  e v a lu a tio n  o f  th e  re lia b il ity  a n d  c red ib ility  o f  p e rso n s 
p ro v id in g  in fo rm a tio n  o r  m a k in g  a lle g a tio n s ;

(17) " s ta te ” m e a n s  a  s t a te  o f th e  U n ited  S ta te s , th e  D is tr ic t  o f 
C o lu m b ia , th e  te r r i to r ie s  a n d  p ossessions o f th e  U n ited  S ta te s , a n d  th e  
C o m m o n w ea lth  o f P u e r to  Rico, a n d , w ith  th e  a p p ro v a l o f th e  U n ited  
S ta te s  C o n g re ss , C a n a d a . (§ 1 ch 84 SLA 1981; a m  §§ 26-30 ch 142 
SLA  1984)

§ 47.35.010 W e l f a r e , S o c i a l  S e r v ic e s  a n d  I n s t it u t io n s  § 47.35.010

E f fe c t  o f  a m e n d m e n ts . —  T h e  1984 
amendm ent inserted "o r operated by the 
federal governm ent" in  paragraph (5); 
added the subparagraph (A ) designation in  
paragraph (7 ), added "or”  to the end o f th a l 
subparagraph, and added subparagraph
(B ); reworded subparagraphs (lO K A ) and
(C ) and paragraph (12) to rem ove personal 
pronouns; deleted " im m inent and substan­
t ia l"  preceding "bodily h arm " and sub sti­
tuted "behavior causing , attem pting or 
threatening th a t ha rm " for "attem pts at 
suicide or bodily h a rm " in  paragraph 
(10XA ); substituted "harm  to others" for 
"im m inent and substantia l bodily hnrm  to

one or more other persons" and the la n ­
guage beginning "recent behavior causing, 
attem pting" or "behavior causing or 
attem pting harm , includ ing , in  regard to 
eva luations, u l least one incident w ith in  
30 days before the filin g  of a petition for 
emergency hospitalization" in  paragraph 
(101(B); substitu ted "m anifests" for "dem­
onstrates”  in  paragraph (101(C); substi­
tuted "tra ined  in  c lin ica l psychology and 
licensed" for "w ilh  a c lin ica l psychology or 
counseling sp ecia lly  licensed" near the 
m iddle o f paragraph (111; and inserted 
"sub stantia l" preceding "experience" near 
the end o f paragraph (11).

Chapier 35. Private Institutions.
S e ctio n

10. Powers of departm ent
20. L icense or perm it required
30. A u th o rity  to issue regu lations
40. L icensing
SS. P rov isional license
60. Records required
70. V io lations

S e c t io n

76. L icen su re  o f providers of care for 
dependent adu lts by m un icipalities 

90. L icen s in g  and supervision of m ater­
n ity  homes 

100. L icense required 
900. D efin itions

S e c . 47 .3 5 .0 1 0 . P o w e r s  o f  d e p a r t m e n t ,  (a) T h e  d e p a r tm e n t m ay
(1) lic en se  n n d  su p e rv is e  b o a rd in g  h o m es, fo s te r  hom es, g roup  

hom es, n u rse r ie s , in s t i tu t io n s  c a r in g  for c h ild re n  a n d  fo s te r  hom es, 
g ro u p  h o m es a n d  in s t i tu t io n s  c a r in g  for d e p e n d e n t a d u lts ;

(2) in v e s tig a te  a n d  su p e rv is e  licen sees;
(3) en fo rce  th e  s ta n d a r d s  e s ta b lish e d  by it;
(4) c o n tra c t  w ith  p r iv a te  o r m u n ic ip a l a g en c ie s  to in v e s tig a te  a n d  

m ak e  re co m m e n d a tio n s  to  th e  d e p a r tm e n t  fo r th e  l ic e n sin g  a n d  su p e r­
v ision  o f b o a rd in g  h o m es, fo s te r  h o m es , g ro u p  h o m es, n u rse r ie s , in s t i ­
tu tio n s  c a r in g  fo r c h ild re n  a n d  fo ste r ho m es, g ro u p  hom es an d  
in s t i tu t io n s  c a r in g  fo r d e p e n d e n t  a d u lts  u n d e r  p ro c ed u re s  an d  s ta n ­
d a rd s  o f o p e ra tio n  e s ta b lish e d  by  th e  d e p a r tm e n t .

(b) T h e  d e p a r tm e n t  s h a l l ,  w ith in  90  d a y s  a f te r  re ce iv in g  a  w r itte n  
re q u e s t t h a t  i t  do so, d e le g a te  i ts  p ow ers r e la t in g  to  n u rse r ie s  u n d e r  
th is  sec tio n  a n d  u n d e r  A S  4 7 .3 5 .0 4 0  —  47 .3 5 .0 6 0  to a  m u n ic ip a lity  
w hich  h a s  ad o p ted  a n  o rd in a n c e  p ro v id in g  fo r d a y  c a re  lic en sin g  u n d e r  
hom e ru le  p ow ers o r  us a u th o r iz e d  u n d e r  A S  29 .48 .035(a)(20). A m u n ic ­
ip a lity  to  w h ich  th e s e  p o w ers h av e  b e en  d e le g a te d  m ay  w aive  o r m odify 
an y  re g u la tio n  o r  s ta n d a r d  e s ta b lish e d  by  th e  d e p a r tm e n t  u n d e r  th e  
a u th o r i ty  o f A S 4 7 .3 5 .0 1 0  —  4 7 .3 5 .0 8 0  a s  i t  ap p lie s  to n u rse r ie s  o r t  ie  
a p p lic a tio n  o f  a n y  su ch  re g u la tio n  o r  s ta n d a rd  a s  i t  ap p lie s  to  a  p a r tic ­
u la r  d ay  c a re  lic en see  b u t  m u s t n o tify  th e  d e p a r tm e n t o f a n y  w aiver. 
(§ 2 c h  1 7 SLA  1 9 5 1 ;u m § §  1 ,2 c h  4 2 S L A  1 9 7 3 ;a n  §§ l ,2 c h 2 5 3 S L A  
1976; um  § 1 ch 45  SL A  1977; a m  § 1 ch  98  SLA  1977; a m  § 135 ch  6



§ 17.35.020 A l a s k a  S t a t u t e s S 47.35.0-10

It i-v iso r 's  n u lc s . - -  In  1981 "funner" E f fe c t  u f  am end m ents . — T h e  1984
was inserted before ill-.- reference In A S  un iend iiie iil changed un internal reference
47.35 060 T h a i section w as repealed by in  subsection (b). 
sec 5 , c li. 97, S I .A  1982.

N O T E S  T O  D E C IS IO N S

C ite d  in  J .M .A . v . S la le , Sup . C l .  Op 
No. 1201 ( F i le  N o. 23911, 542  l*.2d 170
(1975).

S e c . 4 7 .3 5 .0 2 0 . L ic e n s e  o r  p e r m i t  r e q u i r e d .  A person m ay n o t, 
w ith o u t a  i ic e n se  o r p e rm it  to  do so,

(1) m a in ta in  o r co n d u ct, fo r m ore  th a n  90 d ay s , a  board ing  h j e ,  
fo ste r h om e, g ro u p  h o m e, in s t i tu t io n , o r  o th e r  p lace  for th e  r  g u la r  
recep tio n  o r  c a re  o f  c h ild re n  u n d e r  16 y e a rs  o f nge , o r a  foster hom e, 
g roup  ho m e, o r  in s t i tu t io n  for th e  c a re  o f d e p e n d e n t ad u lts ; or

(2) e n g a g e  in  th e  b u s in e s s  o f r e c e iv in g  o r c u r in g  for ch ild ren  u n d e r  
14 y e a rs  o f  a g e , w ith  o r  w ith o u t c o m p en sa tio n , in  a  n u rse ry  in w hich  
five o r  m ore  c h ild re n  n o t  re la te d  hy blood o r  m a rr ia g e , o r legal ad o p ­
tion , to  th e  o w n e r , o p e ra to r  o r m a n a g e r  o f  th e  b u s in e ss  a re  lodged. (§ 3 
ch 17 SL A  1951; a m  § 3  ch 42 SLA  1973; a m  § 3 ch  253 SLA 1976; am  
§ 2 ch 45  SL A  1977; a m  § 1 ch  97 SL A  1982)

E f fe c t  o f  u m cm lm c n t.s . —  Th e  1982 d ays" near l l ic  beginning of paragraph (1) 
am end..lent inserted  "for m ore Ihun 90 and made m inor changes in  sly le .

S e c . -17.35.030. A u t h o r i ty  to  i s s u e  r e g u la t i o n s .  T he d e p a rtm e n t 
m ay a d o p t r e g u la tio n s  n n d  s ta n d a rd s  c o n s is te n t w ith  o th e r re q u ire ­
m en ts  o f  law . T h is  a u th o r i ty  does n o t d en y  a  re lig io u s  group from  
e s ta b lish in g  a n d  o p e ra t in g  a n  in s t i tu t io n  so le ly  because  o f th e  p rio r 
in s ta lla tio n  o r  o p e ra tio n  o f  a n o th e r  re lig io u s  g ro u p  in  th e  sam e a re a . 
T he a u th o r i ty  to  ud o p t r e g u la tio n s  a n d  s ta n d a rd s  sh a ll  be exercised  to 
in su re  c o m p lia n c e  w ith  th e  in te n ts  und  p u rp o se  o f  A S -17.35.010 — 
47.35.100. T h e  d e p a r tm e n t  m ay  in sp e c t a n d  e x a m in e  an  in s titu tio n , 
hom e o r  p lac e , o r  th e  p e rfo rm a n ce  o f a  se rv ice . (§ 4 ch 17 SLA 1951; am  
§ 1 ch 77 SL A  1967)

S e c . 4 7 .3 5 .0 4 0 . L ic e n s in g ,  (a) T h e  d e p a r tm e n t  s h a ll  issue n license  
to a  fac ility  i f  i t  d e te rm in e s  t h a t  th e  fa c ility  h a s  m e t  th e  s ta n d a rd s  for 
op era tio n  s e t  o u t  in A S  -17.35.010 —  17.35.080 u n d  th e  reg u la tio n s  
adop ted  u n d e r  A S  47 .3 5 .0 1 0  —  47 .35 .080 .

(b) A licen se  is v a lid  fo r tw o y e a r s  a f te r  tiie  d a te  o f issuance u n less  
it is rev o k ed  o r  m odified . T h e  d e p a r tm e n t  m ay  revoke  a license or 
m odify a  lic e n se  to  p ro v is io n a l s t a tu s  if  i t  d e te rm in e s  th a t  a facility  is 
nu t in c o m p lian c e  w ith  A S 4 7 .3 5 .0 1 0  —  47 .35 .080  o r th e  reg u la tio n s 
adopted  u n d e r  A S  4 7 .3 5 .0 1 0  —  17.35.080.

(c) T h e  d e p a r tm e n t  m a y  w aive  co m p lian ce  w ith  a  s ta n d a rd  se t o u t 
in re g u la tio n s  n ilop led  uii le r  AS 17.35.01(1 -  -17.35.080 if  an  nn-ppl •

a b le  a l te rn a t iv e  is e s ta b l is h e d  th a t  m e e ts  th e  p u rp o se  o f  th e  p ro v isio n  
a n d  reaso n ab ly  a s su re s  th e  w e ll-b e in g  o f  p e rso n s  in  ca re .

(d) A license m ay  n o t be  t r a n s f e r r e d  to  a  d iffe re n t fac ility  o r ow ner.
(e) T h e  d e p a rtm e n t s h a l l  g iv e  w r i t te n  n o tice  o f  re v o ca tio n  o r m o d ifi­

c a tio n  u n d e r  (b) o f  th is  s e c t io n  30  before  th e  e ffec tiv e  d a te  o f  th e  
ac tio n . H ow ever, i f  th e  h e a l th  oi .(1-being o f  c h ild re n  o r d e p e n d e n t 
a d u lts  is in  jeo pardy , th e  r e v o c a tio n  o r  m o d ifica tio n  a c tio n  is effec tive  
im m e d ia te ly  upon th e  is s u a n c e  o f w r i t te n  n o tice  by th e  d e p a r tm e n t. 
(§5 5 , 8  ch 17 SLA 1951; a m  § 4 ch  42  SL A  1973; a m  § 2 ch  97  SLA 
1982)

E f fe c t  o f am endm ents. —  T h e  1982 
amendment rewrote th is section.

Sec. 47.35.050. D u ra tio n  o f  license o r  p e rm it. [Repealed, § 5  ch 97  
S LA  1982. F o r cu rre n t la w  see A S  47.35.040(b) and  (e).J

S e c .  47.35.055. P r o v i s i o n a l  l ic e n s e ,  (a) T h e  d e p a r tm e n t sh a ll 
issu e  a  p rov isional licen se  to  a  n ew  fa c ility  if  th e  fa c ility  su b m its  to  th e  
d e p a r tm e n t  a n  accep tab le  p l a n  fo r o p e ra tio n  t h a t  is in  co n fo rm ity  w ith  
th e  p ro v isio n s o f AS 4 7 .3 5 .0 1 0  —  47 .3 5 .0 8 0  a n d  th e  re g u la tio n s  
ad o p ted  u n d e r AS 47 .3 5 .0 1 0  —  4 7 .35 .080 . A fte r  th e  d e p a r tm e n t  d e te r ­
m in e s  th a t  th e  new  fa c ili ty  is  o p e ra t in g  in  co n fo rm ity  w ith  th e  p ro v i­
s io n s o f  AS 47.35.010 —  4 7 .3 5 .0 8 0  a n d  th e  re g u la tio n s  ad o p ted  u n d e r  
AS 47 .35 .010  —  47 .35.080, t h e  d e p a r tm e n t  s h a ll  issu e  a  license  u n d e r  
AS 47 .35 .040  to  th e  fac ility .

(b) T h c d e p a r 'm e n t  m ay  i s s u e  a  p ro v is io n a l licen se  to  a  fac ility  t h a t  
is lic en sed  u n d e r  AS 4 7 .3 5 .0 4 0  b u t  is te m p o ra r ily  u n a b le  to  conform  to 
th e  p ro v isio n s o f AS 4 7 .3 5 .0 1 0  —  47 .3 5 .0 8 0  o r th e  re g u la tio n s  ad o p ted  
u n d e r  A S 47.35.010 —  4 7 .3 5 .0 8 0 .

(c) T h e  d e p a rtm e n t m ay  i s s u e  a  p ro v is io n a l lic en se  u n d e r  (b) o f  th is  
sec tio n  only i f  th e  fac ility  s u b m i ts  to  th o  d e p a r tm e n t  a n  accep tab le  
p la n  to  b r in g  th e  fac ility  in to  c o n fo rm ity  w ith  th e  p ro v isio n s o f  AS 
47 .35 .010  —  47.35.080 u n d  th e  r e g u la t io n s  ad o p ted  u n d e r  A S 47 .35 .010  
—  47 .35 .080  w ith in  th e  t im e  sp ec ified  in  th e  p ro v is io n a l license.

(d) A prov isional license  is  v a lid  for a  p eriod  n o t  ex ceed in g  one  y e a r  
from  th e  d a te  o f issu an ce. T h e  d e p a r tm e n t  m ay  ren ew  a  p ro v isio n al 
license  for a n  a d d itio n a l p e r io d  n o t  to exceed  one  y e a r . (§ 3 ch 97 SLA  
1982)

S e c . 47.35.060. R e c o r d s  r e q u i r e d .  E ac h  licen see  o r p e rm it  h o ld e r 
sh a ll k eep  records re g a rd in g  e a c h  ch ild  o r  a d u lt  in  i ts  co n tro l a n d  care , 
o r  p laced  by it, w hich th e  d e p a r tm e n t  p re sc rib e s , und  s h a ll  re p o rt to  th e  
d e p a r tm e n t  th e  facts w h ich  th e  d e p a r tm e n t  re q u ire s  w ith  re fe re n ce  to 
th e  c h ild re n  o r a d u lts . A ll re c o rd s  re g a rd in g  in d iv id u a ls  p laced  fo r ca re  
in a n  in s titu tio n  or hom e u n d e r  th is  c h a p te r  a re  c o n fid e n tia l a n d  s h a ll  
he sa feg u a rd e d  from im p ro p e r  d isc lo su re  by  th e  ag en cy  o r  d e p a r tm e n t. 
(S 9 ch 17 SLA 1951; a m  § 4 c h  45 SLA 1977'

§ 47.35.050 W e l f a r e , S o c i a l  S e r v ic e s  a n d  I n s t it u t io n s  § 47.35.060
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A  IM '' u u * . . a.i  h a  m a  a  p e rso n  w ho v io la te s  a  p ro v isio n  o f  AS
^  \C 47 .35 .010  —  47 .35 .100  o r  a  re g u la tio n  ad o p ted  u n d e r  AS 47 .35 .010  — 

4 7 .35 .100  is g u ilty  o f  a  m is d e m e a n o r , a n d  upo n  co nv ic tion  is  p u n ­
ish a b le  by a  line  o f n o t  m o re  th a n  $300 . (§ 11 ch  17 SL A  1951; a m  § 2 
ch  77 SLA  1967)

S e c . 47.35.075. L i c e n s u r e  o f  p r o v i d e r s  o f  c a r e  fo r  d e p e n d e n t  
a d u l t s  b y  m u n ic ip a l i t i e s .  A f i r s t  o r  second  c la s s  b o ro u g h  o r  a  f i r s t  or 
second  c lass  c ity  o u ts id e  a  f i r s t  o r  second  c la ss  b o ro u g h  m ay  lic en se  and  
su p e rv ise  in s t itu t io n s  c a r in g  for d e p e n d e n t a d u lts . I f  a  bo ro u g h  o r c ity  
chooses n o t to license  c a re  p ro v id e rs  fo r d e p e n d e n t a d u lts ,  th e  d e p a r t­
m e n t sh a ll be th e  l ic e n s in g  a u th o r i ty ;  i f  a  b o ro u g h  o r  c ity  chooses to 
lic en se  care  p ro v id ers  fo r d e p e n d e n t  a d u lts ,  th e  b o ro u g h  o r  c ity  m ay 
ex erc ise  an y  pow er o r  r e s p o n s ib i li ty  g ra n te d  to  th e  d e p a r tm e n t  u n d e r 
th is  c h a p te r  an d  sh a ll  e n fo rc e  re g u la tio n s  a d o p ted  by  th e  d e p a r tm e n t  
u n d e r  AS 47.35.030. (§ 5  c h  45  SL A  1977)

Sec. 47.35.080. (R e n u m b e re d  a s  A S  47.35.900.]

S e c . 47.35.090. L i c e n s i n g  a n d  s u p e r v i s i o n  o f  m a t e r n i t y  h o m e s . 
M u te rn ity  hom es s h a l l  b e  lic e n sed  a n d  su p e rv ise d  in  th e  sa m e  m a n n e r  
a s  b o a rd in g  hom es o r  fo s te r  ho m es, n u rs e r ie s  a n d  o th e r  in s t i tu t io n s  
c a r in g  for ch ild ren  a s  p ro v id e d  in  A S  47 .35 .010  —  47 .35 .080 . In  th is  
sec tio n  "m a te rn ity  h o m e ” m e a n s  a n  in s t i tu t io n  o r p lace  o f re sid en ce  
w hose  p r im a ry  fu n c tio n  i s  to  g ive  c a re  to  p r e g n a n t  g ir ls  o r  w om en, 
re g a rd le s s  o f age, b e fo re  o r  d u r in g  c o n fin e m e n t, o r  w h ich  p ro v id es care , 
a s  needed , to m o th e rs  a n d  th e i r  in fa n ts  a f te r  c o n fin em en t, w ith  or 
w ith o u t com pensa tion . (§ 1 ch  108 SL A  1960)

S e c . 47.35.100. L ic e n s e  r e q u i r e d ,  (a) W ith o u t a  lic en se  is su e d  by 
th e  d e p a r tm e n t in a c c o rd a n c e  w ith  i ts  r e g u la tio n s  a  p e rso n  m a y  no t 
o p e ra te  a n  agency p ro v id in g  a n y  o f  th e  fo llow ing  serv ices:

(1) th e  p lacem en t o f  c h i ld r e n  for fo s te r  h o m e care ;
(2) th e  p lacem en t o f  c h i ld re n  for ad o p tio n ; o r
(3) in d iv idual an d  fa m ily  c o u n se lin g .
(b) T h e  license s h a l l  r e m a in  in  e ffec t u n til  rev o k ed  for cau se . T he 

d e p a r tm e n t  sh a ll g iv e  w r i t te n  n o tice  o f rev o ca tio n  a t  lee i t  9 0  d ay s 
b efo re  th e  effective d a te  o f  th e  rev o ca tio n .

(c) In th is  section  " a g e n c y "  does n o t  in c iu d e  a n  in d iv id u a l w ho occa­
s io n a lly  p rovides th e  s e rv ic e s  se t  o u t  in  (a) o f  th is  sec tio n . (§ 4 ch 77 
SL A  1967)

S e c . 47.35.900. D e f in i t i o n s .  In th is  c h a p te r
(1) "b o ard in g  hom e o r fo s te r  h o m e” m e a n s  a n  e s ta b lish m e n t 

p ro v id in g  reg u lu r c a re  fo r le s s  th a n  six  c h ild re n  n o t re lu te d  uy b lood or 
m a rr ia g e  to th e  fo ste r p a r e n t s ;

(2) "d e p a rtm en t” m e u n s  th e  D e p a r tm e n t  o f  H e a lth  a n d  S ocia l S e r­

§ <17.35.070 A l a s k a  S t a t u t e s  § 47.35.900

vices;

§ 47.35.900 W e l f a r e , S o c ia l  S e r v ic e s  a n u  I n s t it u t io n s  § 47.35.900

(3) " fa c ility ” m e a n s  th e  a d m in is tra t io n , p ro g ram , a n d  p h y sica l p la n t  
o f  a  n u rs e ry  c a r in g  for ch ild ren , o r  a  fo s te r  hom e, g ro u p  h om e, o r 
in s t i tu t io n  c a r in g  fo r c h ild ren  or d e p e n d e n t  a d u lts ;

(4) "g ro u p  h o m e" m ea n s  a  sm all e s ta b l is h m e n t  p ro v id in g  c a re  a n d  
se rv ice s  fo r 10 o r  few er c h ild ren  no t r e la te d  by  blood, m a r r ia g e  o r  leg a l 
a d o p tio n  to  th e  fo s te r  p a re n t  and  w h ic h  is

(A) n o n c o n tig u o u s  to  a n o th e r  in s t i tu t io n ;  a n d
(B) s tre s s e s  n o rm a l fam ily  liv ing.
(5) " in s t i tu t io n ” m e a n s  a n  e s ta b l is h m e n t  p ro v id in g  r e g u la r  c a re  a n d  

se rv ice s fo r 11 o r m o re  c h ild ren  no t r e la te d  by  blood o r  m a rr ia g e  to  th e  
o w n er o r  o p e ra to r ;

(6) " n u r s e ry ” m e a n s  a n  e s ta b lish m e n t p ro v id in g  c a re  a n d  se rv ice s  
for a n y  p a r t  o f th e  2 4 -h o u r day for a  c h ild  n o t re la te d  by blood or 
m a r r ia g e  to  th e  o w n e r  o r o p era to r, b u t  d o es n o t in c lu d e  a n y  e s ta b ­
lis h m e n t w hose  p r im a ry  purpose  is e d u c a tio n a l.  (§ 1 ch  17 SL A  1951; 
am  § 3 ch  77  SL A  1967; am  § 1 ch 69  S L A  1971; a m  § 6 ch  104 SLA  
1971; a m  §§ 6, 7 ch  4 2  SLA  1973; a m  § 4 ch  97 SL A  1982)

R c v is o r 's  n o tes . —  Form erly  A S  E f f e c t  o f  am e n d m e n ts . — T n e  1982
47.33.080. Renum bered in  1981. am endm ent added paragraph (3).

Reorganized in  1984 to alphabetize the 
term s defined.

Chapter 37. Uniform Alcoholism and Intoxication 
Treatment Act.

S e c t io n

10. D eclaration  of policy
20. O flicc  o f alcoholism  ond drug abuse
30. Powers o f olTice
40. D uties of olTice
50. Interdepartm ental coordinating com­

mittee
GO. Review  board on alcoholism  
70. Composition
80. Q ua lifica tions o f board inemberB 
90. Term  of olTice and vacancies 
100. Com pensation, per d iem , or expenses 
110. D uties
120. A lcoholism  program coordinator 
130. Com prehensive program  for treat­

m ent; reg ional fa c ilit ie s  
140. Pub lic and p rivato  treatment 

fa c ilit ie s  
150. Acceptance for treatm ent 
1G0. V o lun ta ry  treutm ent o f alcoholics 
170. T rc a lm e r ' ond services for intoxi-

Section
cnted persons and persons incapaci­
tated by alcohol 

180. Em ergency commitm ent 
190. In vo lu n tu ry  com m itm ent of alco­

holics
200. H e a rin g  on petition for invo luntary 

com m itm ent o f alcoholics 
210 . Records of alcoholics and intoxicated 

persons
220 . V is ita t io n  and communication of 

patien ts
230. E stab lish m en t of emergency service 

patro l
240. Paym ent for treutm ent 
245. W ages o f patients 
250. N onapp lica liility  
2G0. A p p lication  of A d m in istra tive  Pro­

cedure Act 
270. D efin itions

R c v is o r 's  n o tes . — A S  47.37.070 — C o l la te r a l  re fe re n c e s . —  41 A m . J u r . 
47.37.270 were enacted ns A S  47.37 .002— 2d, Incom petent Persons, 5 7.
47 37.2)11 Renumbered in  1972. 28 C . I . S . ,  D ru nka rd * . t: I e l seq
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To fit in after (h) - so w o u l d  change (i) and (j).

A S  0 1 , 6 , 5 .  | 3 2 -

(\ ) A n  employer m a y  c o mbine w i t h h e l d  amounts from absent p a r­

ents' wages and send a single paymen t to the agency if the 

employer separately identifies the portion of the payment a t t r i b­

utable to each absent parent. If there is more th, n one order 

for w i t h h o l d i n g  against an absent parent, the employer must c o m­

ply on a "first-come first-served " basis and honor all w i t h h o l d­

ings to the extent that the total w i t h h e l d  from the absent 

parent's wages does not exceed the limits esta blished under 15

U S C ^ 1 6 7 3 ( b ) .

(j ) An emplo yer must n o t i f y  the agen cy w h e n  an absent parent 

terminates employment and p r ovide  the absent parent's last known 

address and name and address of the absent pa rent's n e w  employer, 

if known.



AMENDMENTS FOR HB 92 "RELATING TO CHILD AND SPOUSAL SUPPORT" SUGGESTED BY 
JUDGE VICTOR CARLSON:

1. Page 2, lines 22-24:

Delete "Notice.. .withholding." and insert the following language:

The Court shall inform the obligor, either at the hearing or within no 

more than 15 days after the hearing, whether or not the withholding will occur 
and jf the date on which it is to commence.

REASON: The Court never sends out noti-.e but rules from the bencn on these 

matters and therefore the law should reflect actual practice.

2. Page 15, line 17

Amend tc read as follows:

[ACTION TO COLLECT CHILD SUPPORT] COLLECTION OF CHILD SUPPORT. [To 
commence an action t] To collect the payment due...

3. Page 15, line 20:

Delete "petition" and insert m o t i o n .



MEMORANDUM

FROM: MAX GRUENBERG, CO-CHAIR

RE: AMENDMENTS FOR HB 92 "RELATING TO CHILD AND SPOUSAL SUPPORT"

DATE: JANUARY 30, 1984

TO: HOUSE HESS COMMITTEE MEMBERS

1. Delete Section 1.

EXPLAINATION: Section 1 provides that a paternity ae._j.on must be commenced

before the child reaches 18. AS 09.10.140 already provides that a statute of 
limitations for all actions does not begin to run until after the child 

reaches the age of majority (18). Under AS 09.10.140 a child has two 

additional years to bring paternity action. Children ire not allowed to file 

lawsuits rbnTnselves until they are 18 (but must do it through an adult). 

Section 1 would actually reduce a child's ability to establish paternity. It 

was an attempt to comply with the new federal law, which only says that all

children must be allowed to establish paternity at least until they are

adults, because AS 09.10.140 complies with the new federal law section 1 is 
unnecessary.

2. Amend 47.23.100 to read:

Sec. 47.23.100. ALL PERSONS MAY USE AGENCY. The agency shall provide 
aid upon application to any person due child support under the laws of this 

state whether or not assistance is received under AS 47.25.310-410 [upon

application]. The agency may not impose a fee for services provided under AS

47.23.010 - 47.23.280 unless required by federal law.

EXPLAINATION: The new language provides that the agency does not act except 

upon application. The amendment also provides that the agency must assist in 

collection, whether or not a custodial parent is receiving Aid For Dependent 

Children.

3. Move all statutes relating to Child Support Enforcement into one title, 
Title 25 as follows:

All language in AS 47.23 and AS 09.65.132 will become AS 25.25 

All current language in AS 25.25 shall become AS 25.26

%
The Interstate Income Withholding Act in HB 92 (section 4 beginning on 

page 4) shall become AS 25.27.

EXPLAINATION: For the last several years, the revisor of statutes has 

attempted to move all family laws into Title 25. Apparently overlooked were 

AS 09.65.132 and AS 47.23 (concerning the Child Support Enforcement Agency). 

The amendment moves these provisions into Title 25 and renumbers them and the 

Uniform Reciprocal Enforcement of Support Act (which is already in Title 25) 

appropriately.



u ^ v u i ^  < ScA --* j

— C / f ~ L * S ~ C .  / ~ f a ~ 6 o u ^  /  ^ /  /  /  S*  i

Child Support Enforcement Amendments of 1934

Section 1 Bill title.
Section 2 Would amend section 451 of the Social Security Act to clarify

that assistance in obtaining support must be available to all children for 
whom such assistance is requested. i ib f L

Section 3 Would amend section 454. of the Social Security Act to require 
States to have laws in effect October 1, 1985 requiring procedures for:

• 1 ' jU 'd lU K ,

t L j -

y i * * . — <£<<■
automatic wage withholding in the case of all IV-D child support payments 
ueiinquent in an amount equal to one month's support obligation, or upon 
request by the absent parent, or any time earlier which the State may 
choose. Withholding must be paid through public or publicly-accountable 
entities with accurate recordkeeping and monitoring. Advance notice 
must be given to the absent parent. If contested, State has 45 days from 
the advance notice to inform absent parent if withholding will occur and 
(if so) when. The amount to be withheld could include a fee to cover 
employer costs, a t State option. Employer may waive the fee. Provisions 
must be made for withholding in interstate cases and terminating with­
holdings in all cases. At the States' option, income other than wages 
may be subject to withholding.

expedited processes, either through the judicial or administrative system 
for the establishment and enforcement of support obligations. States 
may include establishment of paternity in these processes.

offsetting State tax refunds to collect overdue support for AFDC «/'id 
non-AFDC cases, except in appropriate cases.

imposing liens against real and personal property for amounts of overdue 
support, except in appropriate cases.

' authorizing the court to require a security, ond, or other guarantee to 
secure support obligations from absent parents with a pattern of overdue 
support, except in appropriate cases,

permitting the establishment of paternity for both AFDC and non-AFDC 
children until their 18th birthdays.

t
making information available to the consumer credit agencies upon 
request if amounts of overdue support are in excess of $1000, except in 
appropriate cases. States may recover costs of this activity from the 
credit agencies.

all support orders issued or modified after October 1, 1985 to include a 
provision for wage withholding.

Secretary may grant States exemption from the eight requirements 
above if such State demonstrates that the use of such procedure(s) would 
not increase the effectiveness or efficiency of the State child support 
program.



C H I L D  S U P P O R T  E N F O R C E M E N T  A M E N D M E N T S  O F  1 9 8 4  

S U M M A R Y

T h e  l e g i s l a t i o n ' s  k e y  p r o v i s i o n s  m a k e  c r i t i c a l  i m p r o v e m e n t s  t o  S t a t e  a n a  l o c a l

p r o g r a m s  i n  f o u r  m a j o r  a r e a s :

o  C h i l d  s u p p o r t  e n f o r c e m e n t  s e r v i c e s  m u s t  b e  a v a i l a b l e  e q u a l l y  t o  w e l f a r e  a n d  

n o n - w e l f a r e  f a m i l i e s ;

o  S t a t e  C h i l d  S u p p o r t  E n f o r c e m e n t  p r o g r a m s  m u s t  u s e  p r o v e n  e n f o r c e m e n t

t e c h n i q u e s ;

o  F e d e r a l  f i n a n c i n g  o f  S t a t e  p r o g r a m  o p e r a t i o n s  a n d  t h e  f o c u s  o f  F e d e r a l

a u d i t i n g  a r e  t i e d  m o r e  c l o s e l y  t o  p r o g r a m  e f f e c t i v e n e s s  a n d  e f f i c i e n c y ;  a n d

o  T h e r e  i s  a  s t r e n g t h e n e d  a n d  f o c u s e d  e f f o r t  t o  i m p r o v e  e n f o r c e m e n t  w h e r e  t h e

c u s t o d i a l  p a r e n t  a n d  c h i l d r e n  l i v e  i n  o n e  S t a t e ,  a n d  t h e  p a r e n t  o b l i g a t e d  f o r  

s u p p o r t  l i v e s  i n  a n o t h e r .

T h e  m a n y  p r o v i s i o n s  o f  t h e  A n e n d m e n t s  a r e  c a t e g o r i z e d  b e l o w  i n t o  t h e s e  c r o s s ­

c u t t i n g  t h e m e s ,  s o  t h a t  t h e  s a m e  p r o v i s i o n  m a y  b e  r e f e r e n c e d  m o r e  t h a n  o n c e .

I .  E Q U A L  E N F O R C E M E N T  S E R V I C E S  F O R  W E L F A R E  A N D  N O N - W E L F A R E  F A M I L I E S

A  S t a t e ' s  c h i l d  s u p p o r t  e n f o r c e m e n t  s e r v i c e s — e s t a b l i s h i n g  p a t e r n i t y ,  l o c a t i n g

a b s e n t  p a r e n t s ,  e s t a b l i s h i n g  a n d  e n f o r c i n g  s u p p o r t  o r d e r s — m u s t  b e  a v a i l a b l e

t o  a l l  f a m i l i e s  w h o  a p p l y  f o r  t h e m .  T h e  n e w  1 e g  i s T i a t i - O T r  e n h a n c e s "  e q u a l

t r e a t m e n t  t h r o u g h :

W a g e  W i t h h o l d i n g

o  E f f e c t i v e  O c t o b e r  1 ,  1 9 8 5 ,  S t a t e s  m u s t  p r o v i d e  f o r  w a g e  w i t h h o l d i n g  w h e n  

t h e  a m o u n t  d u e  i s  e q u a l  t o  o n e  m o n t h ' s  s u p p o r t ,  l e s s  i f  S t a t e  l a w  p e r m i t s  

o r  a b s e n t  p a r e n t  r e q u e s t s ;  a p p l i e s  t o  c u r r e n t  s u p p o r t  a n d  a r r e a r a g e s ;

o  O r d e r  i s  i s s u e d  a u t o m a t i c a l l y  u p o n  d e f a u l t ,  t h e  e m p l o y e r  a n d  a b s e n t  

p a r e n t  m u s t  b e  n o t i f i e d ,  t h e r e  1 s  n o  r e t u r n  t o  c o u r t ;

o  A f t e r  O c t o b e r  1 ,  1 9 8 5 ,  a l l  s u p p o r t  o r d e r s  i n i t i a t e d  b y  t h e  S t a t e  

i n c l u d e  p r o v i s i o n  f o r  w a g e  w i t h h o l d i n g ;

o  A t  I t ' s  o p t i o n ,  t h e  S t a t e  m a y  a p p l y  w i t h h o l d i n g  f r o m  s o u r c e s  o f  i n c o m e  

o t h e r  t h a n  w a g e s .

O f f s e t  o f  S t a t e  a n d  F e d e r a l  I n c o m e  T a x  R e f u n d s

o  F o r  b o t h  w e l f a r e  a n d  n o n - w e l f a r e  f a m i l i e s ,  t h e  S t a t e  m u s t  o f f s e t  S t a t e  

i n c o m e  t a x  r e f u n d s  f o r  o v e r d u e  c h i l d  s u p p o r t ,  i n  a p p r o p r i a t e  c a s e s ;
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o  T h e  S t a t e  c a n  r e q u e s t  o f f s e t  o f  F e d e r a l  I n c o m e  t a x  r e f u n d s  p a y a b l e  i n  

1 9 8 6  t h r o u g h  1 9 9 0  f o r  n o n - w e l f a r e  f a m i l i e s ;  d u e  p r o c e s s  r e q u i r e m e n t s  a n d  

J o i n t  r e t u r n  p r o t e c t i o n s  i n c l u d e d .

P r o g r a m  I m p r o v e m e n t  I n c e n t i v e s

o  I n c e n t i v e  p a y m e n t s  a r e  m a d e  t o  S t a t e s  b a s e d  o n  c o s t - e f f e c t i v e  p r o g r a m  

o p e r a t i o n  a n d  c o l l e c t i o n s  m a d e  o n  b e h a l f  o f  b o t h  w e l f a r e  a n d  n o n - w e l f a r e  

f a m i l i e s .

O t h e r  E n h a n c e m e n t s

o  F a m i l i e s  w h o  l e a v e  t h e  w e l f a r e  r o l l s  m u s t  b e  t r a n s f e r r e d  a u t o m a t i c a l l y  t o  

n o n - w e l f a r e  s t a t u s  f o r  c o n t i n u a t i o n  o f  s u p p o r t  e n f o r c e m e n t  s e r v i c e s ,  

w i t h  n o  a p p l i c a t i o n  o r  f e e  r e q u i r e d ;

o  S t a t e  e n f o r c e m e n t  a g e n c i e s  m u s t  c o l l e c t  c h i l d  s u p p o r t  o n  b e h a l f  o f  

c h i l d r e n  r e c e i v i n g  f o s t e r  c a r e ;

o  S t a t e s  m u s t  c o l l e c t  s p o u s a l  s u p p o r t  w h e n  I t  1 s  a l s o  c o l l e c t i n g  s u p p o r t  f o r

t h e  c h i l d  w i t h  w h o m  t h e  f o r m e r  s p o u s e  1 s  l i v i n g ;

o  S t a t e s  c a n  u s e  t h e  F e d e r a l  P a r e n t  L o c a t o r  S e r v i c e  f o r  n o n - w e l f a r e  f a m i l i e s

b e f o r e  e x h a u s t i n g  S t a t e  a n d  l o c a l  l o c a t e  s o u r c e s ;

o  S t a t e s  m u s t  r e g u l a r l y  p u b l i c i z e  t h e  a v a i l a b i l i t y  o f  e n f o r c e m e n t  s e r v i c e s ;

o  A n n u a l  n o t i c e  o f  s u p p o r t  c o l l e c t e d  f o r  w e l f a r e  f a m i l i e s .

I I .  S T A T E  A G E N C I E S  M U S T  U S E  P R O V E N  E N F O R C E M E N T  T E C H N I Q U E S  "

W a g e / I n c o m e  W i t h h o l d i n g

o  R e s u l t s  i n  r e g u l a r  a n d  f u l l  p a y m e n t  o f  b o t h  c u r r e n t  a n d  o v e r d u e  s u p p o r t .

E x p e d i t e d  L e g a l  P r o c e s s e s

o  S t a t e s  m u s t  u s e  a d m i n i s t r a t i v e  o r  e x p e d i t e d  j u d i c i a l  p r o c e s s  f o r  e s t a b ­

l i s h i n g  a n d  e n f o r c i n g  s u p p o r t  o r d e r s ,  a n d  c a n  u s e  t h e m  f o r  e s t a b l i s h i n g  

p a t e r n i t y .

S t a t e  a n d  F e d e r a l  I n c o m e  T a x  R e f u n d  O f f s e t s

o  S t a t e s  m u s t  o f f s e t  S t a t e  I n c o m e  t a x  r e f u n d s  f o r  w e l f a r e  a n d  n o n - w e l f a r e

f a m i l i e s .  M o n i e s  c o l l e c t e d  o n  b e h a l f  o f  w e l f a r e  f a m i l i e s  g o  t o w a r d  

r e i m b u r s i n g  A F D C  p a y m e n t s ;  n o n - w e l f a r e  c o l l e c t i o n s  g o  t o  f a m i l y ;

o  S t a t e s  c a n  r e q u e s t  o f f s e t  o f  F e d e r a l  I n c o m e  t a x  r e f u n d s  f o r  b o t h  w e l f a r e

a n d  n o n - w e l f a r e  f a m i l i e s :  m o n i e s  s i m i l a r l y  d i s b u r s e d  a s  u n d e r  S t a t e  t a x  

o f f s e t .
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L 1 e n s

o  S t a t e s  m u s t  b e  a b l e  t o  I m p o s e  H e n s  a g a i n s t  r e a l  a n d  p e r s o n a l  p r o p e r t y ,  

w h e r e  a p p r o p r i a t e .

S e c u r i t y  o r  b o n d s

o  S t a t e s  m u s t  b e  a b l e  t o  r e q u i r e ,  w h e r e  t h e r e  1 s  a  p a t t e r n  o f  n o n - p a y m e n t ,  o r  

l a t e  p a y m e n t ,  b o n d s  o r  s e c u r i t y  t o  b e  d e p o s i t e d  w i t h  t h e  c o u r t  f r o m  w h i c h  

s u p p o r t  p a y m e n t s  c a n  b e  t a k e n  w h e r e  a p p r o p r i a t e .

R e p o r t s  t o  C r e d i t  B u r e a u s

o  U p o n  r e q u e s t  f r o m  a  c r e d i t  b u r e a u ,  a n d  a f t e r  n o t i c e  t o  t h e  a b s e n t  p a r e n t ,  

t h e  c h i l d  s u p p o r t  a g e n c y  m u s t  r e p o r t  o n  o v e r d u e  s u p p o r t  a m o u n t s  o v e r  $ 1 , 0 0 0 ,  

a n d  c a n  r e p o r t  l e s s e r  a m o u n t s .

S t a t u t e  o f  L i m i t a t i o n s

o  S t a t e s  m u s t  b e  a b l e  t o  e s t a b l i s h  p a t e r n i t y  u n t i l  a  c h i l d ' s  1 8 t h  b i r t h d a y .

I I I .  I M P R O V E D  P R O G R A M  P E R F O R M A N C E

F e d e r a l  F i n a n c i a l  P a r t i c i p a t i o n  ( F F P )

o  E n c o u r a g e s  g r e a t e r  r e l i a n c e  o n  p e r f o r m a n c e - b a s e d  I n c e n t i v e s  b y  r e d u c i n g  

F F P  f o r  S t a t e  a d m i n i s t r a t i v e  c o s t s  b y  2 X  s t a r t i n g  1 n  F Y  1 9 8 8  ( t o  6 8 *  o f  

c o s t s )  a n d  b y  a n o t h e r  2 X  i n  F Y  1 9 9 0  a n d  a f t e r  ( 6 6 X ) .

I n c e n t i v e  P a y m e n t  S t r u c t u r e

o  R e p l a c e s  t h e  o l d  f i x e d  r a t e  o f  1 2 X  o f  c o l l e c t i o n s  f o r  w e l f a r e  f a m i l i e s ,  

e f f e c t i v e  F Y  1 9 8 6 ;

o  P a y s  a  m i n i m u m  o f  6 X  o f  c o l l e c t i o n s  f o r  b o t h  w e l f a r e  a n d  n o n - w e l f a r e  

f a m i l i e s ,  w i t h  a d d i t i o n a l  p a y m e n t s  o n  a  s l i d i n g  s c a l e  u p  t o  1 0 X  o f  

c o l l e c t i o n s  b a s e d  o n  t h e  r e s p e c t i v e  r a t i o s  o f  w e l f a r e  a n d  n o n - w e l f a r e  

c o l l e c t i o n s  t o  t o t a l  a d m i n i s t r a t i v e  c o s t s ;

o  S t a t e s  m u s t  s h a r e  I n c e n t i v e  p a y m e n t s  w i t h  l o c a l  c h i l d  s u p p o r t  e n f o r c e m e n t  

p r o g r a m s ,  w h e r e  t h e y  h a v e  p a r t i c i p a t e d  1 n  t h e  c o s t s  o f  t h e  p r o g r a m ;

o  E a c h  S t a t e ' s  I n c e n t i v e  p a y m e n t s  f c r  n o n - A F D C  c o l l e c t i o n s  a r e  l i m i t e d  t o  

1 0 0 X  o f  t h e  A F D C  c o l l e c t i o n  I n c e n t i v e  f o r  F Y  1 9 8 6  a n d  1 9 8 7 ,  1 0 5 X  f o r  F Y  

1 9 8 8 ,  1 1 0 X  f o r  F Y  1 9 8 9 ,  a n d  1 1 5 X  f o r  F Y  1 9 9 0  a n d  a f t e r ;

o  I n  c a l c u l a t i n g  I n c e n t i v e  p a y m e n t s  F o r  F Y  1 9 8 5 ,  t h e  $ 5 0  d i s r e g a r d  o f  c h i l d  

s u p p o r t  I n c o m e  ( r e q u i r e d  b y  D e f i c i t  R e d u c t i o n  A c t  o f  1 9 8 4 )  w i l l  b e  I n ­

c l u d e d .

P r o g r a m  A u d i t  R e q u i r e m e n t s

o  R e p l a c e s  a n n u a l  a u d i t  w i t h  r e q u i r e m e n t  f o r  a u d i t  a t  l e a s t  o n c e  e v e r y  

t h r e e  y e a r s ;  a u d i t s  a r e  c o m p r e h e n s i v e  a n d  p e r f o r m a n c e - b a s e d ;



-4..

• o  R e p l a c e s  c u r r e n t  p e n a l t y  ( 5 %  o f  F e d e r a l  A F D C  f u n d s )  w i t h  g r a d u a t e d

p e n a l t i e s  a n d  p r o v i d e s  f o r  s u s p e n s i o n  o f  p e n a l t i e s  b a s e d  o n  c o r r e c t i v e  
a c t i o n  p l a n s .

O t h e r

o  P r e s e n t  9 0 %  F e d e r a l  m a t c h i n g  f u n d s  a r e  e x p l i c i t l y  m a d e  a v a i l a b l e  f o r  t h e  

d e v e l o p m e n t  a n d  i n s t a l l a t i o n  o f  a u t o m a t e d  s y s t e m s  t o  I m p r o v e  r e q u i r e d  

p r o c e d u r e s ;  9 0 %  m a t c h i n g  n e w l y  e x t e n d e d  t o  c o m p u t e r  h a r d w a r e  p u r c h a s e d ;

o  G o v e r n o r s  m u s t  a p p o i n t  b r o a d - b a s e d  C o m m i s s i o n s  o n  C h i l d  S u p p o r t ,  w i t h  

c e r t a i n  e x c e p t i o n s ;

o  S t a t e s  a r e  t o  f o r m u l a t e  g u i d e l i n e s  f o r  c h i l d  s u p p o r t  a w a r d s  f o r  j u d g e s  a n d  

o t h e r  o f f i c i a l s  w h o  m a k e  s u p p o r t  d e t e r m i n a t i o n s ;

o  A t  t h e i r  o p t i o n ,  S t a t e s  m a y  m o n i t o r  s u p p o r t  p a y m e n t s  a t  t h e  r e q u e s t  o f  

e i t h e r  p a r e n t ;

o  T h e  F e d e r a l  P a r e n t  L o c a t o r  S e r v i c e  a n d  I n t e r n a l  R e v e n u e  S e r v i c e  m u s t ,  u p o n  

r e q u e s t ,  d i s c l o s ?  s o c i a l  s e c u r i t y  n u m b e r s  t o  S t a t e  e n f o r c e m e n t  a g e n c i e s .

o  R e v i s e d  r e p o r t i n g  r e q u i r e m e n t s  f o r  a n n u a l  r e p o r t  t o  t h e  C o n g r e s s .

I V .  I M P R O V E D  E N F O R C E M E N T  O F  I N T E R S T A T E  C A S E S

P r o v e n  e n f o r c e m e n t  t e c h n i q u e s

o  S t a t e  m u s t  h a v e  p r o c e d u r e s  f o r  i n t e r s t a t e  e n f o r c e m e n t  o f  w a g e  w i t h h o l d i n g ,  

r e g a r d l e s s  o f  w h e r e  t h e  c u s t o d i a l  p a r e n t  a n d  c h i l d  a n d  t h e  a b s e n t  p a r e n t  

l i v e ;

o  E x p e d i t e d  l e g a l  p r o c e s s e s  a n d  o t h e r  t e c h n i q u e s  a r e  a p p l i c a b l e  t o  i n t e r s t a t e  

a s  w e l l  a s  i n t r a s t a t e  c a s e s .

I n c e n t i v e  P a y m e n t s

o  I n t e r s t a t e  c o l l e c t i o n s  w i l l  b e  c r e d i t e d  t o  b o t h  t h e  i n i t i a t i n g  a n d  t h e  

r e s p o n d i n g  S t a t e  f o r  c a l c u l a t i n g  i n c e n t i v e s .

F e d e r a l  I n c o m e  T a x  R e f u n d  o f f s e t  o n  b e h a l f  o f  n o n - w e l f a r e  f a m i l i e s

D e m o n s t r a t i o n  G r a n t s

o  L e g i s l a t i o n  a u t h o r i z e s  $ 7  m i l l i o n  i n  F Y  1 9 8 5 ,  $ 1 2  m i l l i o n  i n  F Y  1 9 8 5  a n d  

$ 1 5  m i l l i o n  1 n  F Y  1 9 8 7  f o r  s p e c i a l  d e m o n s t r a t i o n  p r o j e c t s  t e s t i n g  i n n o v a t i v e  

m e t h o d s  o f  i n t e r s t a t e  e n f o r c e m e n t  a n d  c o l l e c t i o n ;

o  D e m o n s t r a t i o n  a u t h o r i t y  I n c l u d i n g  w a i v e r s  o f  p r o g r a m  r e q u i r e m e n t s  e x t e n d e d  

t o  c h i l d  s u p p o r t  p r o g r a m .

P r o g r a m  a u d i t  f o c u s  o n  p r o g r a m  p e r f o r m a n c e ,  i n c l u d i n g  i n t e r s t a t e  c o o p e r a t i o n
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O T H E R  P R O V I S I O N S  3 F  T H E  A M E N D M E N T S

F e e s

o  S t a t e s  m u s t  c h a r g e  n o n - A F D C  f a m i l i e s  a n  a p p l i c a t i o n  f e e  o f  n o t  m o r e  t h a n  

5 2 5 ;  f e e  c a n  b e  c h a r g e d  t o  t h e  c u s t o d i a l  o r  a b s e n t  p a r e n t ,  o r  b e  p a i d  b y  t h e  

S t a t e  b a s e d  o n  i n d i v i d u a l ' s  a b i l i t y  t o  p a y ;

o  S t a t e s  m a y  c h a r g e ,  i n  w e l f a r e  a n d  n o n - w e l f a r e  c a s e s ,  a  l a t e - p a y m e n t  f e e  t o  

t h e  o b l i g a t e d  p a r e n t  o f  b e t w e e n  3  a n d  6  X o f  t h e  a r r e a r a g e s ;

W i s c o n s i n  C h i l d  S u p p o r t  I n i t i a t i v e

M e d i c a i d  B e n e f i t s

o  U n t 1 1  F Y  1 9 8 9 ,  f a m i l i e s  t h a t  b e c o m e  i n e l i g i b l e  f o r  A F D C  d u e  t o  c o l l e c t i o n  

o f  c h i l d  s u p p o r t ,  w i l l  r e t a i n  M e d i c a i d  b e n e f i t s  f o r  4  m o n t h s .

M e d i c a l  S u p p o r t

o  S t a t e s  m u s t  i n c l u d e  m e d i c a l  s u p p o r t  a s  p a r t  o f  c h i l d  s u p p o r t  o r d e r s  w h e n  

p r i v a t e  h e a l t h  I n s u r a n c e  1 s  a v a i l a b l e  t o  t h e  n o n - c u s t o d i a l  p a r e n t  a t  
r e a s o n a b l e  c o s t .



C iv il R u l e s 5
Rule 5. Service  and  F il ing  of P lead ings  and 

O the r  Papers .
(a) S e r v i c e —W h e n  R e q u i r e d .  Every order required by its 

terms to be served, every pleading subsequent  to the original 
complaint  unless the court  otherwise orders because of numer­
ous defendants ,  every paper  re la t ing to discovery required to be 
served upon a par ty  unless the court otherwise orders, every 
written motion other th a n  one which may be heard ex parte, 
and every written notice, appearance,  demand,  offer of judg­
ment , and  s imilar  paper  shall  be served upon each of the 
part ies  but  no service need be made  on parties in default for 
failure to appear  except tha t  pleadings assert ing new or 
addi t ional  c la ims for relief aga in s t  them shall  be served upon 
them in the m an n e r  provided for service of summons in Rule 4.

In a n  action begun by seizure of property, whether  through 
arrest,  a t t achm ent ,  g a rn i shm e n t  or s imilar process, in which 
no person need be or is named  as defendant,  any  service 
required ta be made prior to the filing of an answer,  claim, or 
appearance  shal l  be made upon the person having custody or 
possession of the property at  the time of its seizure.

(b) S e r v i c e —H o w  M ade .  Whenever under these rules service 
is required or permitted to be made upon a party represented by 
an at torney  the service shal l  be made upon the attorney unless 
service upon the party  himself  is ordered by the court. Service 
upon the at torney or upon a par ty  shall  be made by delivering a 
copy to him or by mailing it to him at his las t  known address or, 
if no address  is known,  by leaving  it with the clerk of the court. 
Delivery of  a copy within this  rule means: hand ing  it to the 
a t to rm  y or to the party; or leaving it a t  his office with his clerk 
or other  person in charge  thereof; or, if there is no one in charge, 
leaving it in a conspicuous place therein: or, if the office is 
closed or the person to be served has  no office, leaving it at  his 
dwelling house or usual  place of abode with some person of 
sui table  age and  discretion then residing therein. Service by 
mail is complete upon mailing. Service, execution and  return 
based on a copy of any  pape-  t ransmit ted by telegraph or radio 
may  be made  by the person to whom directed with the same 
effect as  if such copy were the original. In such case the original 
shall  be filed in the court from which it was issued.
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(c) S e r v i c e —N u m e r o u s  D e f e n d a n t s .  In any action in 
which there are unusua l ly  large numbers  ol" defendants ,  the 
court, upon motion or of its own initiative, may order that  
service of the plead ings  of the defendants  and replies thereto 
need not  be made  as  between the defendants  and  th a t  any 
cross-claim, counterclaim,  or mat ter  consti tut ing an avoidance 
or aff i rmat ive defense contained therein shall  be deemed to be 
denied or avoided by all other part ies and tha t  the filing of any  
such pleading and  service thereof upon the plaintiff  constitutes 
due notice of it to the part ies.  A copy of every such order shall  be 
served upon the par t ies  in such m anner  and form as  the court 
directs.

(d) F i l ing .
(1) Except  as  provided in (2) of this paragraph,  all papers 

after  the  complaint  required to be served upon a party shall  be 
filed with the court  e ither before service or within a reasonable  
time thereafter.

(2) Unless filing is ordered by the court on motion of a 
party or on its own motion, the following may not be filed 
unless and  until they are  used in the proceedings:

(i) notices of tak ing  depositions;
(ii) interrogator ies and requests for admissions and 

answers  thereto;
(iii) requests for production and responses thereto;
( iv> subpoenas,  including st jpoenas  duces tecum1 
(v) offers of judgment:
(vii proof of service of any of the above;
(vii) copies of correspondence between counsel.

(e) F i l i n g  W ith  t h e  C o u r t  D e f ine d .  The filing of pleadings 
and  other papers  with the court as required by these rules shall  
be made by filing them with the clerk of the court a t  the court 
location where the case is filed unless otherwise directed by the 
court, except t h a t  the judge may permit the papers to be filed 
w.ih him, in which event  he shall  note thereon the filing date 
and forthwith t r a n sm i t  them to the office of the clerk.

(f) P r o o f  o f  S e r v i c e .  Proof  of service of all papers  required 
or permitted to be served, other than  those for which a 
particular method ofproofis  prescribed in these rules, mustshow
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the day and manner of  service and may be by written acknow­
ledgement of  service, by certificate of an attorney,  by affidavit 
of  the person who served the papers, or by any other proof 
satisfactory to the court. Proof of  service must be made 
promptly and in any event before action is to be taken on the 
paper served by the court or the parties. Failure to make the 
proof of service required by this subdivision does not affect the 
validity of  service: and the court may at any time allow the 
proof of service to be amended or supplied unless it clearly 
appears that to do so would result in material prejudice to the 
substantial rights of  any party.

(g) Servke After Final Judgment.
(1) Notwithstanding the provisions of  paragraph (b) of

this rule requiring service upon an attornev,  a party who has
been represented by an attorney in an action or proceeding 
shall himself be served in accordance with the provisions of 
paragraph (b » with a motion or other  request for relief tiled 
in the action or proceeding where a period of  one year has 
elapsed since the filing of  am paper o r the issuance of  any 
process in the action or proceeding, and

(i) The final judgment or decree has been entered and
the time for filing an appeal has expired or

(iii If an appeal has been taken, the final judgment or 
decree upon remand has been entered or the mandate has been 
issued affirming the judgment or decree, and

,iii) The party’s attorney has not filed a notice of 
continued representation under Rule 81(d)(2).

(2) If a party is served under circumstances described 
in Section ( I) of this paragraph, or if a party appeared in his or 
her own behalf in the prior action or proceeding, the paper 
served shall include notice to the party of  his right to Tile 
written opposition or response, the time within which such 
opposition or response must be filed, and the place where it 
must be filed. (Amended by Supreme Court Order 258 effec­
tive November 15. 1976; by Supreme Court Order 354 effec­
tive April 1, 1979; by Supreme Court Order 372 effective 
August 15. 1979; by Supreme Court Order “*15 effective 
August 15. 1979; by Supreme Court Order 410 effective May 
15. 1980; by Supreme Court Order 471 effective June 1. 1981; 
and by Supreme Court Order 522 affective October 1, *982)

Alaska R of C S u f p . No. 37 11-82 CR 38-1



7. We do not imply th a t the term  "reasonably 
necessary" should be defined in this m anner 
for the purpose of determ ining portions of 
unoccupied lidelands reasonably necessary to 
an occupan t's  use and enjoym ent of occupied

or de t eloped land. The definition which w  
use here applies to  the  claim  of an e a s ro e o t 
across the  tidelands occupied o r developed by 
another.
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320(b).7 Thus, while we recognize that 
strict or absolute necessity is r.ot required, 
something more than nere convenience 
must be shown before an occupant of tide­
lands is entitled to an easement under the 
provisions of that statute.

[3] Applying the foregoing rule to the 
instant case, we hold that the trial judge 
was clearly mistaken in finding that there 
was a substantial basis for the City engi­
neer's conclusion that the alleged easement 
was reasonably necessary for appellees’ use 
and enjoyment of their property. The rec­
ord was devoid of such evidence. At most, 
the easement was shown to be a matter of 
added convenience.

Our search of the record fails to disclose 
evidence sufficient to support appc'lees' 
contention that the access available from 
Water Street would not provide them with 
a reasonable mode of ingress and egress 
sufficient to allow them full use and enjoy­
ment of their property. The fact that such 
access may be less convenient, or that it is 
not a method of access commonly used by 
them or their predecessors in interest, does 
not mean that it is unavailable or that it is 
not a reasonable mode of access.

The judgment of the superior court is 
reversed. This matter is remanded for en­
try of judgment in favor of appellant, such 
judgment to include an award for costs and 
reasonable attorney’s fees. Our resolution 
of this case makes it unnecessary for us to 
decide the other issues presented by the 
appeal or by appellees' cross appeal.

REVERSE!, and REMANDED for entry 
of judgment in favor of appellant.

 -
O |*£T1UM5tRS!SHM

Alphonse P. BALCHEN! Appellant, 
v.

Ma.iorie A. BALCHEN, Appellee.
No, 3178.

Supreme Court of Alaska.
Aug. o, 1977.

The Superior Court. Third Judicial Dl- 
trict, James K. Singleton, J., denied former 
husband's motion to set aside 1976 ;ucz- 
mc-nt entered in favor of former wife •:r. 
her motion for judgment on back c.*.:.o ?us- 
port to which she was entitled unccr 
n. .'orce decree, and former husbano atpes-- 
ed. The Supreme C >nt, Rabino--.ii. . 
held that: (1) facts th«.t former .'.uaoamt 
rather than hi: attorney, w j  ser.eu w -  
eopy of motion for judgment on bac* cr-.- 
support and that court's permission tao r..: 
been obtained prior to serving former 
band did not render judgment void: -  
despite fact that service of motion was : r  - 
ceiiurally defective in that it containes * 
notice of hearing date and failed to 
former husband of right to file o p p o s r - . t  
to motion, procedural defects did not 
nish sufficient grounds for vacation ~  
judgment since defects were neither jurts- 
dictional nor did they rise to the level of a 
due process violation.

Affirr.jed in part and modified in pa-"-

1. Judgment c=15, 3J9
A judgment rendered without jurisoe- 

tion is void and is thus vulnerable to a tta c k  
pursuant to rule governing motion to x t 
aside judgment. Rules of Civil Procedure, 
rule 60(b).
2. Divorce c=311

Formal complaint-summons service re­
quirements of civil rule are inappropriate m 
proceedings which seek to enforce terms of 
a prior divorce decree relating to child sup­
port payments, for, unlike most judgments, 
d'.-orce decrees can be modified at anytime, 
and thus superior court retains jurisdiction 
of the matter after the “final" ju d g m e n t
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3. Divorce c=3U
Where decree of divorce was entered in 

October. 1973 and former wife’s motion to 
reduce support arrearages to judgment was 
filed in July. 1976, fact that former hus­
band. ratner than his attorney was served 
with copy of wife's motion for judgment on 
back chiid support did not invalidate judg­
ment in favor of wife on her motion, even 
though preferred procedure of obtaining su­
perior court's permission prior to making 
service of motion on former husband rather 
than his attorney was not complied with. 
Rules of Civil Procedure, rule 5(b).

!. Divorce c=31l
Despite fact that service of former 

wife's motion tu reduce a oarage to judg­
ment was proceilurallv defective in that it 
contained no notice of hearing date und 
additionally failed to advise former husband 
of right to file opposition to motion, proce­
dural defects did not furnish sufficient 
grounds for vacation of judgment entered 
in favor of wife on her motion, in view of 
fact that defects were neither jurisdictional 
nor did they rise to level of due process 
violation and in view of absence of any 
showing of a meritorious defense. Rules of 
Civil Procedure, rule 60(b).

5. Appeal and Error ^ 982(2)
Except in very unusual case. Supreme 

Court will not reverse superior court's deni­
al of motion to set aside judgment as an 
abuse of discretion where movar t has not 
made a showing of a meritoriou; defense. 
Rules of Civil Procedure, rule 6o(b).

OPINION
RABINOWITZ. Justice.
This is an appeal from the superior 

court's denial of Alphonse Balchen's Civil 
Rule 60(b) motion to set aside a judgment. 
For reasons set forth below, we affirm the 
superior court's decision in part and modify 
it in part.

In July 1973, Marjorie Balchen filed a 
complaint for divorce. Later that month, 
Paul F. Robison, Esq. filed an appearance 
on behalf of Alphonse Balchen. Thereaft­
er. pursuant to the two documents filed, the 
Appearance and Waiver and the Separation 
and Property Settlement Agreement, the 
superior court, in October 1973, entered 
findings of fact and conclusions of law, a 
decree of divorce, and a child support order. 
Under the terms of the decree, Marjorie 
was given custody of three of the parties’ 
four minor children, and Alphonse was or­
dered to pay monthly child support in the 
amount of $135.00 per child.

In July 1976, Marjorie filed a motion for 
judgment on back child support. In this 
motion Marjorie sought a total of $1,250.00 
in arrearages for the support of two of the 
parties’ daughters. Alphonse did not reply 
or plead to the motion. On August 23, 
1976, a judgment was entered ii. which it 
was decreed that Alphonse owed the sum of 
$1,250.00 for back child support.1 Three 
weeks later, Alphonse moved to set this 
judgment aside on two grounds. First, it 
was asserted that the judgment was void, 
because the superior court did not obtain 
jurisdiction over Alphonse since he was not 
served in accordance with either Civil Rule 
4 or Civil Rule 5.3 Second, it was contended

I. At this lim e a new child support order was 
entered by a m aster of the superior court. This 
order directed that all future support paym ents 
be made throuch the court tru stee ’s office.

7. Civil Rule 60(b)(4) reads:
On m otion and upon such term s as are 

just, the court m ay relieve a party or his legal

BALCHEN v. BALCHEN Alaska 1325
C ite as, A laska . 566 P.2d 1324

has been entered; appropriate procedure lo 
lie followed in such cases is set forth in rule 
requiring service upon attorney unless ser­
vice upon party himself is ordered by the 
court. Rules of Civil Procedure, rules 4. 
olb), 60(b)(4); Fed.Rules Civ.Proc. rules 4, 5, 
23 U.3.C.A.

M. Ashley Dickerson and James Ottinger, 
M. Ashley Dickerson. Inc., Anchorage, for 
appellant.

Peter LaBate. Anchorage, for appellee.

Before BOOCHEVER. C. J., and RABI­
NOWITZ and BURKE. JJ.

j.v. • ▼
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that the superior court's judgment should 
be set aside because rendered through ex­
cusable neglect, mistake, or inadvertence.3 
This latter basis for appellant's attack on 
the judgment was Jounded on his allega­
tions that the judgment included future 
support for a minor child who had been 
emancipated. The superior court denied 
Alphonse's Civil Rule 60(b) motion and this 
appeal followed.

Appellant's primary contention on rppeal 
is that the superior court lacked jurisdiction 
to enter the judgment for support arrearag­
es becau se "service of appellee’s motion to 
reduce alleged arrearages to judgment 

failed to compiv with [the appro­
priate] Rules of Civil Procedure."

[1] Alaska Civil Rule 5(b) provides that 
with respect to all pleadings and papers 
subsequent to the original complaint 'the 
service shall be made upon the attorney 
unless service upon the party himself is 
ordered by the court." Alaska Civil Rule 4 
sets forth the procedures whereby an origi­
nal complaint is served, complete with a 
summons. Alphonse, rather than his attor­
ney, was served with a copy of the motion. 
Thus the procedure used did not comply 
with Rule 5(b). Alphonse was not served 
with a summons. Therefore the procedure 
used did not comply with Rule 4. Alphonse 
contends that because there was lack of 
strict compliance with either Rule 4 or Rule 
5(b) the superior court was without jurisdic­
tion. A judgment rendered without juris­
diction is void and is thus vulnerable to 
attack pursuant to a Rule 60(b)(4) motion.4 
Since this court has not addressed this pre­
cise issue before, we think it appropriate to 
examine relevant authority from other 
sources.

Writing on the parallel federal rules. Pro­
fessors Wright and’ Miller state:

The requirement of service on the attor­
ney is to be followed literally; service 
upon a party represented by an attorney 
does not comply with the rule. The theo­
ry underlying Rule 5(b) is that service of 
papers on the attorney rather than the 
party will expedite preparation of a case 
for p-ompt adjudication on the merits.

There are two basic exceptions to the 
rule that papers be served on the attor­
ney. Under the first, service on a parly 
is valid—indeed it is obligatory—if a par­
ty does not have an attorney or if his 
attorney has ceased to represent him.

The second exception permits service 
on Ihe party at the express diiection of 
the court.' (footnotes omitted)
A case similar to the one at bar was 

presented in Tilghmnn v. TUghman, 57 
F.Supp. 117 (D.D.C.1944). In Tilg'nmun. the 
wife move to have the husband adjudged in 
contempt for failure to pay the alimony as 
awarded in their divorce decree. The hus­
band, who was personally served with a 
copy of the motion outside the District of 
Columbia, attempted a special appearance 
to quash service. The district court first 
noted that the court had acquired jurisdic­
tion over '.he person of the husband in the 
divorce proceeding and thus all motions 
with respect to that action were governed 
by Fed.R.Civ.P. 5, rather than Fed.R.Civ.P. 
4. The court next addressed the issue of 
non-compliance with the terms of Rule 5(b), 
since the husband, rather than the hus-

representative from a final judgm ent, order, 
o r proceeding lor the following reasons:

(4) the judgm ent is voidr '
Civil Rule 4(a) provides:

Cpcn the filing of the com plaint the clerk 
should forthw ith issue a sum m ons and deliv­
er it for service to a peace officer or to  a 
person specially appointed to  serve it. Upon 
request of the plaintiff sep ara te  or additional 
sum m ons shall issue against any defendants. 

Civil Rule 5(b) reads, in p an :
W henever under these rules service is re­

quired or perm itted to be m ade upon a party

represented by an  atto rney  the service shall 
be made upon the atto rney  unless service 
upon the party  him self is ordered by the 
court.

3. Civil Rule 60(b)(1) provides that a party  may 
b i relieved from a final judgm ent in cases of 
"m istake, inadvertence, surprise or excusable 
neglect."

4. 11 C. W right & A. Miller. Federal Practice 
and Procedure: Civil § 2862, a t 198-200 (1973).

5. 4 C. W right & A. Miller. Federal Practice and 
Procedure: Civil § 1145. a t 583-84 (1969).

i*
V*
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band’s attorney, had been served with the 
motion. The court staled.

!t is true plaintiff did not obtain, in ad­
vance, an order of court for service upon 
the party instead of the attorney, out I 
cannot believe the Rules are lo be con­
strued so narrowly as to make such fail­
ure a ground for invalidating the service 
herein. Such construction would be con­
trary to their spirit and purpose wnicn is 
epitomized in Rule 1 Federal Rules of 
Civii Procedure, wherein it is stated that 
they should be ’onstrued lo secure just, 
speedy, ar.d inexpensive determination of 
every action.

Indeed, it would seem to be desirable 
practice, in motions of this character (and 
i have heretofore so indicated), to serve 
defendant personally under order of 
court, rather than his attorney of record, 
whenever there is likely to be a showing 
that, with the passage of years after final 
judgment, the attorney has lost contact 
with his client.0

(2) We think the Tilghman analysis 
sound. In our view, the formal complaint- 
summons service requirements of Civil Rule 
4 are inappropriate in proceedings which 
seek to enfoice the terms of a prior divorce 
decree relating to child support payments. 
Unlike most Judgments, divorce decrees can 
be modified at anytime; thus, the superior 
court retains jurisdiction of the matter af­
ter the “final" judgment has been entered.7 
We therefore hold that Civil Rule 5(b) pro­
vides the appropriate procedure to be fol­
lowed in such cases.

6. 57 F.Supp. at 418. See generally Anrtot.. 42 
A.L.R.2d 1115 (1955) and Aanot., 15 A.L.R. C27 
(1921).

7. AS 09.55.210 outlines the powers of the court 
to rule "in an action for divorce or action de­
claring a m arriage void or at an> .ime after 
judgm ent” with respect to properly divisions 
and support orders. AS 09.55.205 provides au ­
thority for the court tc  enter orders concerning 
custody end visitation "a t the final hearing or 
at any tim e thereafter during the m inority" of 
the child of the m an a g e .

8. We 3re of the view that the general procedur­
al questions raised by this appeal should be

Alaska 1327, BALCHEN
566 P.2d 1324

t2] Thus we must determine whether 
the failure to secure the court’s permission 
prior to serving the appellant personally 
rendered the judgment void. In this case 
we are presented with a ' :* >tion which is 
not atypical. As we ni ously, the
decree of divorce was eru».. ,.i October 
1973. and appellee’s motion to reduce sup­
port arrearages to judgment was granted in 
August 1976. The fact that attorneys often 
do not continue to represent individuals af­
ter the entry of a divorce decree implies 
that in order to ensure notice to the party 
of the pending motion, it is more appropri­
ate to serve the party personally. This 
situation is analogous to the first exception 
to Civil Rule 5(b' discussed by Wright and 
Miller. That is. service on the party rather 
than the attorney is required when the at­
torney has ceased to represent the party or 
when the party does not have an attorney. 
Admittedly under Alaska's Rules of Civil 
Procedure as presently constituted, the pre­
ferred procedure is to obtain the superior 
court's permission prior to making service 
of a motion on a party personally. Never­
theless, this minor non-complianct with Civ­
il Rule 5(b) does not require vacation of the 
judgment in question.3

(4, 5] At oral argument counsel for ap­
pellant advanced an argument which dif­
fered from those contained in appellant's 
brief. Appellant Alphonse now contends 
that appellee's motion to reduce the arrear­
age to judgment was defective in that it 
contained no notice of a hearing date5 and 
additionally failed to advise him of the 
right to file opposition to the motion. Al­
though we think there is merit in appel-

referred to the Suprem e C ourt's Standing Ad­
visory Com m ittee on Civil Rules. More partic­
ularly. we think there  is m erit in providing, in 
m atters such as enforcem ent procedures per­
taining to  child support and custody, explicit 
rules w hich would perm it service, including 
appropria te  notice, on the party  rather than 
upon the atto rney  who represented the party  at 
proceedings leading up to  the judgm ent or o r­
der which is sought to be enforced.

9. On the basis of the record before us. we 
conclude that no hearing w as held on the m o­
tion.
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