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tfousC Hill  Jj«
rascal note JiaTy$ls
|Tepmej b;: Division of Public Defender Agency
Dep«rtn?nt of AdrHnistrTition"
January 22 , 198f:

This legislation has been introduced by the Governor as part of a
total child protection package. The various sections of this
legislation will increase the number and strength of prosecutions
of persons charged with offenses against children, particularly
sexual abuse of minors. As part of this child protection package,
the Governor 3 operating budget for the Department of Law requests
19 new positions, including seven attorneys, seven paralegals,

and five legal secretaries. Furthermore, the budget of Health

and Social Services contains numerous new jxasitions. These
increases in the budget of the Department of Law and Health and
Social Services will increase both reporting of new offenses

and prosecution of those offenses.

The increase of prose.cut.ions in child sexual assault offenses
will necessitate six new positions for this agency. These posi—
tions are the bare minimum necessary to handle the anticipated
increase in workload and avoid inordinate delays in processing
these cases through the courts;

Fiscal Analysis

Second Judicial Pistrict
Attorney 111 (Horae/Kotzebue)

Personal Services 83*1
Travel 5,0
Contractual

(office space, experts, etc.) 10.0
Supplies 2.0
Equipment

(one time expenditure) 2.0

subtotal 10571

Third Judicial District

Attorney 1V (Anchorage) 70,8
Paralegal Asst I11(Kenai) 45.5
Paralegal Asst I1l1(Palmer) 44 .2
Personal Services . 160,5
Travel e 15 *0
Contractual !
(office space, experts, etc.l 17.0
Supplies 3.5
Equipment
(one tine expenditure) 4.5

subtotal 200.5

(continued)
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Paralegal
Paralegal

iduee Rill 88

i.seal Note TrT.
Prepared tn Division of "

ic Defender Agency

Departwnt Administration™"*
January : 18
District
Asst I11(.Fairbanks) 48.7
Asst 11(BethellJ 55.4
Personal Services 104 .
Travel 36,6
imfcractual
erice space, experts, etc.) 10
.--plies
uiprent
(one time expenditure! °
subtotal 134. %
TOTAL ALL DISTRICT 437.2



CHRISTIAN SCIENCE COMMITTEE ON PUBIJCATION
FOR ALASKA

A. Robert Hahn
630 Occamlew Dri*e
Anchorage. AK 99515

MEMORANDUM

to: Representative Rick Uehling aate: January 26, 1985

from: A. Robert Hahn
Committee on Publication for Alaska

RE: House Bill 88

New section 11.51.110, ENDANGERING THE WELFARE OF A
MINOR, essentially covers the same ide? in (a)(2) -
"failing to provide the child with ... medical attention”
as is covered in 11.51.120, CRIMINAL NONSUPPORT, which has
a specific exemption in subsection (b) which states:

(b)...There 1is no failure to provide medical
attention to a child if the child is provided
treatment solely by spiritual means through
prayer 1in accordance with the tenets and
practices of a recognized church or religious
denomination by an accredited practitioner of the
church or denomination.

This exemption 1is important to Christian Scientists
as it protects their .ight to provide treatment by prayer
for their children in lieu of medical treatment. It is
important to recognize that Christian Science treatment
through prayer 1is recognized by the Federal government,

the legislatures of the states and the ..ealth insurance
industry as a viable ana effective alternative to treatment
by medical means. We feel sure the Alaska legislature will

wish to retain the right of individuals to treat their
children through prayer as that same protection is accorded
elsewhere in the Alaska Statutes. Attached 1is a suggested
addition to the proposed rifew section 11.51.110 to accomplish
this result.

In A_S. 47.17.070(1) it is also our position that
in order to be consistent 1in maintaining the exemption
granted in other sections of the code (see for example,
A.S. 47-10.030(k) and A.S. 47*10.035) the language contained
in the attached amendment should be included in that section.

Your assistance in securing these amendments 1is
deeply appreciated.

A. Robert Hahn
Committee on Publication
for Alaska



A.3.11.51.110Ca)(2) shall include the following language
IN order to make said section consistent with A S$.11.%$1.120(b)

There is no failure to provide medical attention
to a child if the child 1is provided treatment
solely by spiritual means through prayer 1in
accordance with the tenets and practices of a
recognized church or religious denomination by
an accredited practitioner of the church or

denomination.



A.S.47»17070 is amended to read:

47.17.070 Definitions. (a) In this chapter
(1) ...etc....
(b) a child is not subjected to neglect

or mental injury, solely by reason of a
person related to and responsible for
the welfare of a child under the age of
18 not providing medical attention to the
child if the child 1is provided treatment
by spiritual means through prayer in
accordance with the tenets and practices
of a recognized church or religious
denomination by an accredicted practitioner

of the church or denomination.



Memorandum

TO: F Karla Forsythe
General Counsel

Alaska Court System

DATE February 1, 1985
from: Victor D. Carlson subject: House Bill No. 388,
Superior Court Judge Protection of Children

T.n general I find proposed legislation to be
consistent with current practice and will promote the protection
of <children and the fair determination of cases relating to
children. However, I have several specific comments:

1. Section 11 <concerning traffic, etc. offenses. The

phrase "in a district court"”
it 1is possible that a traffic
the superior court and not

sitting as a judge of the
if it is the 1intent of the
of traffic, fish and game,

violations sentenced to serve
a motor vehicle while under

district
legislature
parks
in jail,
influence of alcohol or drug.

redundant
offense
before
court.
to
and

and serves no purpose,

would be prosecuted 1in

superior court judge
Further, I question

have children convicted

recreation TfTacilities
e.g., on an operating

The current wording of this statute leaves this question and
the amendments do not cure it.

2. Section 12 <concerning predisposition reports. Two
working days for review of report appears to be reasonable

and if more time is needed,
for a continuance.
ten-day

3. Section 14
custody. A note expressing
must be made to notify the

custody including the leaving
informing a neighbor

was taken,
that will help to i form

believe the court should be
into custody without a court
probable cause made to the

court with a statement of

the discretion of the social
technique is the civil suit

ineffective.

VDC:rw
Adm. F-I

the
undue

Currently,
requirement to <create
officers, it is nearly impossible
report and have it typed and

disposition, the <current rules
days are to elapse between adjudication

concerning

legislative
custodian

note

probable
workers.

attorney for the child can move
defense attorneys use the
strain on  th<.

probation

to prepare a predisposition

distributed
provide

or
custodian

informed each

order and

when

at the place where custody
relative and anything else
should be appended. |

within twenty days of

that no more than thirty
and disposition.

notification of emergency
intent that, every effort

a child 1i1s taken 1into

time a child 1is taken
a sworn statement of

Requiring a report to the

cause
The only other policing

will tend to police

damages which is generally
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o ) On the other hand, Their published survey, The
8iglalYy W<c«ttnr tome expert* fc«’ being a Adolescent; A Psychological Stlf*,
Reality is, our modern lalchkey latchkey child may not portralt, compared a group of 19b0
child-rearinc trend, no matter whai neejssarily be so bad. teenagers to a group growing up in
the ca»5-—-, is unheslthy, Vance According to them the the 1970s and 1980s. About 20
PneVn d in his book Our Endan* experience encourages percent of the latter group reported

gerrd Children: Growing up in a

Chungln% World goes as far as to-
label this latchkey age “anti-j
child.”

Some would aay this label A tooj
harsh. But today's downplay ofi
family Importance and -family
togetherness, ha* led to “latchkey
thinking," and it ia &definite nega-
tive in child rearing.

Researcher* confirm how negu-
live latchkey child rearing is. A
recent study found that, depending
on the age of the’child, latchkey
children often suffer deep loneli-
ness. terrible scare-filled anxieties,
as well a* periods of boredom.

It is reported that some smatl
children experience recurnng
nightmurea und obsessive pirtcern
for their sufety because they’ve
been left home alone for long peri-
ods of time.

Analysts say latchkey children
are more likely to be involved in
Accidents, fires, drug abuse and
ji-V~ile delinquency. These same
researchers say latchkey
children, when left home |
without parental supervi-
sion und protection, are
more likely to do poorly
in school and be sexually
ftbuBod by older siblings
and children, or even
adults.

"independence, responsi-
bility. street savvy and
pride." Hut let’s look at
the big picture.

PuOtem trrtthjrjH S»»utt

Worldwide, young people

In droves, most lacking

proper, needed parental

guidance and supervision,

have plunged into the

drug culture. A« many a*

75 percent of high school

end tecondary school stu-

dent# Mpcrimenl w|C or

regularly use drugs. It is not at all

uncommon for grade school chil-

dren ta pop pills, lake various kinds

of drug trips or smoke marijuana.
Penal institutions arc filled with

errant, youth*. For the most part,

they’re “cottcri into_j rouble because

theyve lacked proper parental guid-
ance and supervision, They’re been
latchkey children during major por-
tions of their growing years.

Teenagers’ ability to be confi-
dent and trusting, to have affection
for their families and be able to
master immftr feelings amd impudsrs.
haa been on a steady decline since
the 1960s. That'# made clear in a
U-S. survey of two groups of teen-
ager* by psychiatric Daniel Offer
and psychologists Eric Ottrav and
Kenneth |. Howard.

feeling empty emotionally, being
confused most or the time and feel-
ing they would rather die than con-*
tinuc living.

These children clearly lack
needed., parental aurwavinion and
guidance. That’s not io say ail
latphkey children get into trouble,

ffcnd those with adequate parental

guidance and supervision do not.
But common sense should tell us;
that the chances of latchkey chil-
dren getting into trouble or having

difficulty in society would be sig- «
nilicufilly higher.

Father"s Importance

Fathers should especially consider
their relationship with their children.

Dads must go out of their way and
muke a concentrated effort to spend
time with children. Work und busi-

ness concerns, a>wall is a barrage of
Cuiside*thc-homc uutiviiics. usually
|wivi, father* with insufficient time to
spend with children.

It can be a major irony. A Taiher
can think he himscif nctds to work



iong hour* ta give hit family sad
Children the best. In reality he may
be denying his family and children
what they need most— Dad. *
Children need Dad's time, his een-
cerrt, teaching, guiding, giving, lev*
m ing, playing and correction. Money
alone cannot buy or give family and
children what they need most from a
rather—father himself.
A father'* presence ia important.
This is true during crucial prc-
school year* when a child's sex-role
identification, personality, motor
' skills, creativity and ability to
achieve are being formed. It is also
true wl en children are older, a
time when ,hey may need firm
flu TW'SfrQ”
thru boys deprived of u father's
presence on average hnvc more lim-
iled chances of growing up to
become wecll.adjusird, happy, pro*
ductive young men. According ta
estudies, rather-deprived bays tend
| to exercise less self-control and lack
somewhat in social responsibility.
Father-deprived ~iris also suffer
in similar ways and specially suf-
fer in their ability lo relate appro*
priuidy to males as they grow into
adulthood.
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Alaska li>tate legislature

jHouae of Hepreficntattu& i

COMMITTEE ON HEALTH. EDUCATION
AND SOCIAL SERVICES

OFFICIAL BUSINESS JUNEmﬁpgﬁggg
MEMORANDUM
TO0: HOUSE HESS COMMITTEE MEMBERS
FROM: NANCY BENNETT, COMMITTEE STAFF
DATE: JANUARY 31, 1985
RE: HB 83 "RELATING TO CHILD PROTECTION"

ENCLOSED, PLEASE FIND BACKUP MATERIAL FOR HB 88, INTRODUCED BY THE GOVERNOR,
WHICH IS SCHEDULED IN ™"HE COMMITTEE FOR A HEARING ON TUESDAY, FEBRUARY 5TH AND
FOR STATEWIDE TELECONFERENCES ON WEDNESDAY AND THURSDAY, FEBRUARY 6 AND 7.

THIS BILL IS AN ATTEMPT TO TAKE A COMPREHENSIVE LOOK AT CHILD ABUSE AND
REVISES MANY STATUTES. IT IS L COMPLEX ISSUE, AND 1 HOPE YOU WILL HAVE TIME
TO REVIEW THESE DOCUMENTS PRIOR TO THE HEARINGS.

IN THE PACKET YOU WILL FIND:

1. The bill, transmittal letter and fiscal rates.
2. A. position paper from the Network on Domestic Violence and Sexual

Assault.
3. A letter from Public Safety concerning criminal background checks.
4. Committee minutes from Senate HESS on a child abuse hearing conducted 1in

August of 1984 and responses from the Departments of Law and Health and
Social Services concerning issues raised at that hearing.
5. Copies of all statutes refernced in HB 88.

ALSO SCHEDULED FOR FEBRUARY 5-7 ARE TWO OTHER CHILD ABUSE MEASURES:

HCR 2 - REQUESTING SCHOOL DISTRICTS TO CONDUCT APPROPRIATE BACKGROUND
CHECKS ON EMPLOYEES WORKING WITH CHILDREN.

HB 67 - ALLOWING THE-. "ITRODUCTION OF HEARSAY EVIDENCE IN GRAND JURY AND
TRIAL FOR SEXUAL OFFENSES IN WHICH THE VICTIM IS A CHILD OF 10 OR
YOUNGER.
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Introduced: 1/16/85
Referred: Health,Education & Social
Services.Judiciary and Finance

IN THE HOUSE BY PHILLIPS
HOUSE BILL NO. 67
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to hearsay evidence in prosecutions
for certain sexual offenses; and amending Rules 803
and 804, Alaska Rules of Evidence, and Rule 6(r),
Alaska Rules of Criminal Procedure.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
v Section 1. AS 12.40 is amended by adding a new section to read:
Sec. 12.40.110. HEARSAY EVIDENCE IN PROSECUTIONS FOR SEXUAL
OFFENSES. (@) In a prosecution for an offense wunder AS 11.41.410 -
11.41.440 or 11.41.455, hearsay evidence of a statement, not otherwise
admissible, made by a child under the age of 10 who is the victim of
the offense describing the conduct establishing the offense may be
admitted into evidence before the grand jury if

(1) the circumstances of the statement indicate itsrelia-
bility; and

(2) the child

(A) testifies at the grand jury proceeding; or

(B) is unavailable as a witness and there is addi-
tional evidence introduced to corroborate the statement.
(b) In this section,

(1) "statement"™ means an oral orwritten assertion or
nonverbal conduct if the nonverbal conduct is intended as an asser-
tion;

(2) M"unavailable" means the child

(A) has a lack of memory of the subject matter of the
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statement being offered;

(B) is unable to attend or testify at the hearing
because of death or then existing physical or mental illness or
infirmity;

(C) is declared incompetent to testify by the judge;
or

(D) 1is absent from the hearing and the proponent of
the statement has been unable to procure the child"s attendance
by reasonable means.

(c) A child is not unavailable under this section 1if the un-

avai]ability is due to the procurement or wrongdoing of the proponent

of the statement to prevent the child from attending or testifying.

2. AS 12.45 is amended by adding a new section to read:

Sec. 12.45.049. h-=V kY EVIDENCE IN PROSECUTIONS FOR SEXUAL

OFFENSES. (3 In a prosecution for an offense wunder AS 11.41.410 -
11.41.440 or 11.41.455, hearsay evidence of a statement, not otherwise
admissible, made by a child under the age of 10 who is the victim of
the offense describing the conduct establishing the offense may be

admitted into evidence at trial if

(1) thecourt determines 1in a hearing outside the presence

of the jury that the ~circumstances of the statement indicate its

reliability;

(2) thechild
(A) testifies at the trial; or
(B) 1is unavailable as a witness and there 1is addi-
tional evidence introduced to corroborate the statement; and

(3) the proponent of the statementinforms the adverse

party of the intention to offer the statement and the contents of the

statement sufficiently before the proceedings to give the adverse
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party a fair opportunity to respond to the statement.

(b) In this section,

(1) "statement™ means an oral or written assertion or
nonverbal conduct if the nonverbal conduct is intended as an asser-
tion;

(2) "unavailable” means the child

(A) has a lack of memory of the subject matter of the
statement being offered;

(B) 1is unable to attend or testify at the hearing
because of death or th".n existing physical or mental illness or
infirmity;

(C) is declared incompetent to testify by the juage;
or

(D) is absent from the hearing and the proponent of
the statement has been unable to procure the child"sattendance
by reasonable means.

(c) A child is not unavailable under thissection if the un-
availabili®-y is due to the procurement or wrongdoing of the proponent
of the statement to pre/ent the child from attending or testifying.

* Sec. 3. AS 12.40.110, added by sec. 1 of this Act, has the effect of
amending Rule 6(r), Alaska Rules of Criminal Procedure, by making certain
hearsay evidence admissible in grand jury proceedings forcertain sexual
offenses withoutrequiringcompelling justification.

* Sec. 4. AS 12.45.049, added by sec. 2 of this Ac., has the effect of
amending Rules 803 and 804, Alaska Rules of Evidence, by allowing admission
at trial of hearsay evidence of certain statements made by certain victims

of certain sexual offenses.

-3- KB 67
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Introduced: 1/16/85
Referred: Health,Education & Social
Services,Judiciary and Finance

IN THE HOUSE BY PHILLIPS
HOUSE CONCURRENT RESOLUTION NO. 2
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - FIRST SESSION
Relating to background checks on school
district employees who come into contact
with children.
BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:
WHEREAS sexual abuse of minors is a serious and widespread problem;
and
WHEREAS existin, .aw permits employers of individuals having contact
with children to obtain certain information on convictions of these indi-
viduals relating to sex crimes (AS 12.62.035);
BE IT RESOLVED by the Alaska State Legislature that local school
districts are encouraged to implement appropriate backgro i.id checks on all

school district employees who come into contact with children.

-1- HCR 2
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January 25, 1985

The Alaska Network on Domestic Violence and Sexual Assault, a non-—
profit corporation, was established in 1977 to facilitate coordination
of domestic violence and sexual assault services on a statewide basis.
The Network represents 20 domestic violence and sexual assault programs.

Network programs have been involved in the prevention, 1intervention,
and treatment of child sexual assault through community education and
public awareness efforts, curriculum development and implementation,
theraputic counseling services, coordination with social service and
criminal Jjustice agencies, and legislative advocacy.

In June 1984 the Network formed a Child Sexual Assault Task Force
for purposes of reviewing currently applied policies, and practices
to determine their appropriateness and the consistency of their
application. The work product of the Task Force 1is the attached
Summation of Major Issues-Arising 1in Handling Child Sexual Assault
Incest Cases and Recommendations lor Resolution.

The Summation, which deals exclusively with child sexual assault
perpetrated by a family member, outlines "ideal"™ policies and
practices, those which we feel should be implemented 1in order to
achieve the most favorable outcome. Some of these policies and
practices have been implemented by some agencies in some communities;
others are either inconsistently applied or not applied at all.

It is the Network®"s intention that the policies and practices detailed
in the Summation be adopted by all agencies involved with child sexual
assault cases. It is our firm, belief that coordinated and comprehensive
education, prevention, intervention, and treatment efforts will
positively impact the high incidence of child sexual assault in our
state.

We welcome your comments on this report, and suggest that you contact
Ruth Lister, WICCA, Inc., Fairbanks (452-2293) or Rosemary Murray,
Alaska Women®"s Resource Center, Anchorage (276-0528) to provide

input or obtain additional information.

fiOSGW/IRD =43 JUMOI) 4L4SM 99801 (907)586-3650
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SUMMATION OF MAJOR ISSUES ARISING IN HANDLING
CHILD SEXUAL ASSAULT INCEST CASES
& RECOMMENDATIONS FOR RESOLUTION

Prepared by:

Child Sexual Assault Task Force

Ruth Lister, WICCA, Inc.
Rosemary Murray, Alaska Women®"s Resource Center

Co-chairs



In all
cases,
child victim"s
should be
the child victim, and
with the

parent

rests

phases of
the Network accepts the

Summation of Major
Child Sexual

disclosure 1ia

offender. All

on that philosophy.

ISSUES

1.

2.

Intervention

Coordination

VICTIM

child reports sexual
assault to non-offending
parent and/or others;
child is protected by
DFYS or criminal inter—
vention; 1if possible,
child stays in the home;
child receives immediate
advocacy and support;
number of interviews
required of child should
be minimized

DFYS and police/troopers
coordinate investigation
of victim®s report of
assault and provide
protection of child;
child is interviewed 1in
private and 1is protected
from onset of interview;
initial and on-going
advocacy should be
provided by local or
closest Network program
or other advocacy agency

DFYS coordinates

Issues
Assault
& Recommendations for

involvement with
following as
1.0 be
be supportive
responsibility for the
policy

encouraged to

Arising 1in
Incest Cases
Resolution

child sexual

credited, the

assault
statements are

NON-OFFENDING PARENT

assessment of non-
offending parent®s
ability to protect &
be supporitve of child
should be made;
receives immediate
advocacy to understand
need to be supportive
"% protective of child;
obtains TRO to protect
child if needed

DFYS and police/troopers
coordinate investigation
of assault, with inclu-
sion of advocate for
non-offending parent, if
requested; initial and
on-going advocacy should
be provided by local or
closest Network program
or other advocacy agency

immediate contact with qualified

assault
a philosophy: the
non -
and protective of

Handling

incest
offending

always

predicated

OFFENDER

offender is investigated
while child is protected
offender should be
removed from the home

if victim is living

at home and non-offend—
ing parent 1is supportive

DFYS and police/troopers
coordinate investigation
of offender; report of
investigation 1is made

to DA

treatment and/or advocacy program/people

Communities should develop protocols for purposes
of protection of the child and tc facilitate
coordination. Community protocols should be
reviewed on an annual basis and should include
input from DFYS, law enforcement, criminal justice
system, Network programs, mental health centers,
schools, and other agencies involved in child
sexual assault cases



ISSUES
3. SAFETY
4. IMPRISONMENT

VICTIM

the priority issue is
insuring the victim®"s
safety so s/he 1is not
placed in a position to
be re-victimized

NON-OFFENDING PARENT

support given to non-—
offending parent in
protecting the victin
and other siblings;
provide counseling,
shelter, and support
when domestic violence
has also occurred

Victim and family members must receive full

protection from time of report.

Monitoring

and treatment services should be available

for at least two (2) years

victim is reassured
that s/he is not
responsible for the
incarceration ;
victim is encouraged
to understand that
the offender is
being punished for
wrong-doing

provided support in
assuming role as
single parent while
offender 1is in prison
and/or treatment and
i.ut of the home; non-—
offending parent
should not be required
to comply with un—
reasonable and/or
non-theraputic court
ordered obligations,
such as vistitation,
etc.

OFFENIER

strict controls over
access to victim and
other potential viclLiras
are to be applied 1in
setting bail conditions,
incarceration, treatment,
work release, and pro—
bation; safety issues

are to be adequately
addressed throughout the
criminal justice process;
regular monitoring and
safety checks should
occur while offender 1is
on probation and should
be conducted by Probatior
Officer; probation for
no less than 10 years

is recommended

because of the
possibility of suicide
and violence to family,
arrest should occur
immediately

punishment for crime
through imprisonment;
treatment and rehabili—
tation will be provided
in a secure facility;
treatment will continue
if offender is in a
work release \ogram

or halfway house



ISSUES

5.

6.

7.

8.

Treatment

Rural Issues

Community
Safety

Adult Survivors

VICTIM NON-OFFENLTNG PARENT OFFENDER

receives therapy and receives support to 1) gets treatment with
information necessary to work through any focus on sexual deviancy
work through difficulties problems arising from as first stage; 2)
arising from assault arid single parenthood and treatment provided in
subsequent disruption in  any emotional/financial a secure facilit/ and
family after disclosure; barriers faced in sup— continuing treatment
individual/group treatment porting child; through community-
is made available . uividual/group treat- based programs; 3) with
m nt is made available continuation of treat—

victim is given choice, 1in
her/his own time, whether
or not to have contact
with the offender; all
contact between victinm

and offender must be
supervised

ment for sexual deviancy
and at the request of
the victim, later stages
of treatment may focus

on healing the relation—
ship with the victim

and other family members

All treatment staff must have adequate training in treatment model, and
all treatment must be predicated on the basis that the responsibility

for the assault always rests with the offender. The well-being of the
child victim must be the primary concern for all family members and
treatment providers. All decisions regarding the potential, possible,

and/or actual reuniting of the family should be made only when the
child victim agrees and only when treatment focusing on sexual deviancy
will be continuing. Contact between the child victim and the offender
or any other person who is not supportive of the child should be
restricted and should only occur under circumstances that are
theraputic for and agreed upon by the child

Local safe homes and support and advocacy must be immediately available

to victims and non-offending parents. Community education and organizing,
and prevention and education for children and adults, are high priorities.
All personnel who are a part of prevention, intervention, and/or

treatment in child sexual assault cases must be specifically trained in
the dynamics of child sexual assault

Through media, education, and community organizing, the harmful effects
of child sexual assault and the need for protection are made clear.
Age appropriate prevention information should be made available to all
chjldren

There 1is no known "cure"™ for sex offenders except their control over
their own behavior. Provision and/or "completion” of a treatment or
rehabilitation program should not be assumed to guarantee the safety
of the child victim or potential victims

Treatment should be made available, either free of charge or at
reasonable sliding scale fees, for adult survivors of child sexual
assault by qualified treatment staff



ISSUES VICTIM NON-OFFENDING PARENT OFFENDER

9. Training All therapists pruviding treatment in the areas of child sexual assault
must have a minimum of forty (40) hours of specialized training in
victim, survivor, or offender treatment

Those working in the field without a master®s degree in social work
or counseling must, in addition to having received specialized
training, be a staff member of a counseling agency or advocacy
program and be supervised by a degreed person

Training in the dynamics of child sexual assault and appropriate
recognition and intervention techniques should be made available to
all who come into contact with victims, non-offending parents, and
offenders. This training should, at the minimum, be provided to
law enforcement personnel, criminal justice personnel, teachers,
day care providers, social workers, and staff members of agencies
providing ¢ unseling and advocacy

If limited funds are available for training, priority in allocation
should be given to those agencies demonstrating a history of
effective and broad based training experience and/or provision

of service
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Suppleiiienl. Nu. -M. May 21* 1980,ul 1980
llollse .Imiliull Slipplelllelll. No79, MaVv
2h. 19n0

NOIMSTo DIVISIONS
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Ihsi<l'\ << 11151 1it jim e veMiul <> iul]
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(it rrrilliviialilv. lu md<‘l lu piuti
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mil | pntve thal the defendant knowingly
engaged hi sexual intercourse and
leckle."I\ disn'Kiildid Ins victim's lack uf
consent Conslnied in this way, the statute
does nut punish harmless conduct and is
neither vague nor overhtuad. Itoynolds v.
Stale.Ci App.Op No 2621Kile No.0890),
(itit K.2d <21 (lU8.II

Cnnstniin”™ (he Revised Cisle and the
concurrent urnendinents “uvernin)* sen-
tences together indicates that the le/isla-
lure has mil irruliunally failed In
dislinKuish between decrees ofculpuhilily;
and the penalty pruvisimis uf the sexual
offences pitlvisions uflhe Revised Code did
nut subject defend nt tocruel ami unusual
punishment or d. v him suhslantive due
process nr the equal protection of the laws.
Reynolds v* State, ClI- App Op. Nu 262
(Kile Nu. 08901. GO! P.2d 621 (1983k

("alej'ories coitslilute same offense.
— AIll of the categories contained within
the definition ofsexual assault in the !irsl
decree under subsection IuMIli through
(aii li uf this section, constitute the same
offense for lejjal purposes.Junehy v. State.
*<. App. Op. No. 72 (Kih* No. fiGfltii, Gil
IV N »2311982», modified on other grounds
and ail’'d on rehearing. Cl. App. Op. No.
259 tKile No. 56061, 665 I*.2d 30 (1983k

And none is more serious than
others. Nothing contained in the statu-
tory language ofthis section or the legisla-
tive history of the provision suggests that
the type of conduct listed in any one of
subsection mi's four paragraphs was
meant to he inherently more serious than
any of (lie others. To the contrary, the
grouping ofthese four separate sets ofcon-
duct together under the same criminal
heading, with identical classifications as
class A felonies, is a forceful indication of
(lie legislature's courlu-auii that all four
paragraphs were meant lo he viewed as
involving .-quailv serious conduct, dunchy
\ Stall*. ClI. App Op No. 72 iKih* No.
SailHii. (il |[v2d 823 <IU82k modified mi
oilier grounds and alf<l «n rehearing. <I.
App Op No 2510Kile Nu. 5606k 665 I*2d
3(1 11983)

Subsection (allll is nliiii to the
common law definition ofrape, slum-hy
v Stale. Cl. App <sp No 72 <Kile No
Sfiiuiii, ii]] 1 2d s23 i1U82* modified mi
eslla i grounds and ail'd mi rehearing. Cl
App Op_No 2Vl IKile No. fililKii. lilifi [V2«I
A 3

Menial state required under (all I k
I ai k "I mii‘oiil is .i "senminding eiicun

stance’ which mpnics a couipleineiilary
mental stale a> well a> conduct lo coii'li-
tufe a crime. Reynold' v Stale. CI App
Op No 262 iKile N i GSUIli. GUI I*2d 621
11983k

No specific mental stale is mentioned in
subsection (an 1lof this section governing
the siirroumhiig circuuislanre ol
"consent"; therefore, the state niusl prove
that the defendant acted “recklessly™
regarding his putative victim’s lack ol
consent. Reynolds v. Slate, Cl. App Op.
Ni' 262 iKile No. 689UIl. 661 |\2d 621
11983k

Attempted sexual assault in the first
degree and sexual assault in the sec-
ond degree are closely related, since
sexual penetration involves sexual contact
and both offenses proceed on a theory of
coerced assent. Nicholson v State. CI
App Op No. 1931Kile No. 6192k 656 I* 2d
1209t1982k

Constitutionality of conviction for
similar offense. - Where defendant was
charged with attempted sexual assault in
the first degree, he was thereby assumed
to lu;ve notice that Im might Ih* convicted
of second-degree sexual assault because of
the similarities in the elements of the Iwo
oifonses, and lii.s conviction lor the latter
olfense did not violate due process
Nnholsmi v. Stale. Cl. App Op No 193
(File No 6192k 656 1'.2d 1209 11982k

Sufficient evidence of attempted
assault. A jury could reasonably infer
(hal defendant's entering of victim's bed
n.iked and uninvited and fondling her
breasts were “"substantial steps” towaid
the commission of sexual assault in the
first degree so as to provide sufficient evi-
dence of attempted assault. Nicholson v.
Slate,Cl. App Op. No. UKUKilc Nu.6192k
656 I*2d 1209 119821

Instructions. — The (rial court did not
column plain errorin failing (o specifically
uislnui the jury thal defendant had to
recklessly disregard a >uhslaulial risk
thiil the victim did iml coliseiil lo mlcr-
cmil'se before he could he convicted of
lii si-degree sexual ass,mil Reynold*- v
S| ile, CI. App Op No 262 «File No 68911).
661 I*2d 621 11983)

Instructions on lesser included of-
fenses. In a pioserulimi of first-degree
sexual a".m il. where (he undisputed evi-
dence un hiding del* nd.mi's leslimmiv
eslahli.il sexual pem-Iral o<n. lhen* was no
did) I ilislnol oil iilli'inpteil -e.xual
peiieltill loll or Imcihle sexual conlad.
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‘Iln  Ifl-vcar presumptive term lor
fir-t degree sexual ;i.ss.mll un>*i Mu
|=iovi>K.||> n| AS 1255 | 1 was uti-.iiil
lo the Icgi-laluic lo It appropriate in Ilie
majoiilv of ra-cs. which .Hi* tliiiM* c.im >
involving conduct 1111l i>lhar.nicii-hc ol
tin* o lIfiiT ol rija* ami 111l lull into tin*
middle-ground lo twtin ilu* mo-t retinas
«iinl liM.-t serious extremes for tin* offense,
und it must In* rocogiii/id that this
presumptive* term lakes into account tin*
high potential for tin* ijm* of violence and
till* likelihood ol some phv.-iral injury in
llie fii.-I-dt grce sexual assaults lulling
within the deliiuiion ofsubsection *aw 11of
this section Jtinchy v. State. t’'l App Op
No 72 Mile No. SOOGi. (ill I*2d 823
«J9b2i. modified on othergiminds and ail'd
on rehearing. Ct. App Op. No *250 fKile*
No 56061. 065 IMM :j(I 1|9«3i

Sentence upheld. — See Keynolds v
Stale.Cl. App Op. Nr..262 (File No OS'lIl,
tilM 1*2.1 621 (19831.

Where recoul supported finding thal
defendant was the leader of a primp of
three or more persons who participated 111
olfeitse of sexual assault 11 the fust
depree. stli'll evidence, combined with tun*
sider.itinn of piior, -imilar actions and ol
defendant"* appaieut lack of remorse,
warranted imposition of eight-year sen-
lelice. WillLml v Slate. Ct. App Op No
2-HlI 1IFile No li2.sfp. lili2 1*.2d #71 «I!IS.\ii

Sentence of Id years imprisonment,
with eight siispeioli‘'d. was not excessive
loi loir.uiaiii ol allempled sexual assault
Il first degree Van it.ittell v. Sti’'Vv, t'l
App Op Nu. 209 IFile No. f.H7i» 1*2u

H9h3i

Sentence fur attempted sexual
assault and hiirgluiy held excessive.
NI lali.eiiv Slate.(| App I)p B« 218
M'lie '»ee e’y I»»i 112d Hilll i 19.v']»

\pplied ill Nul nplp.ik v Slat*, t'l
App t*p \'i tin I11lie No *>01, 015 Y M
Jloel S . vni*ie \ Slate. C| App »p
*» I'M. Mil' No eslece iiisi I* o1 di
«19821 lhiAai.lv Si . t, i'i \pp ii(l N.
2110 A illx ((o» L1 *(C lit.1|* LIt
.pis ,

Slated in I'mit. 1 He I i \pj, |7, l.
o Mile *..... . l.;tp *[lite! p. J.
P LEKVSE iet Wwp DpN |1 de
B0 v 21090 PP LT Mit
Pt 11 N[ T« N . pi.1l lie"M L-l.1I
i..*P M. s |%etr

(1t (rinnstille v 1. I,- Sup I'I Op

Vllie\,, Ne |- .p M= pi'll.

K'.jMnalilk v Stale. ("I App Op No 176
I'd. N, li.Yili. 055 P 2d 339 t1982.
I «liait v ™ lie. C| App Op No [85M'ilc
No tij 11« 056 p 2it 1199 tl!IH2i; la ker v
Stale.Cl App op No 1901File No. 0726).
QOat* I*'2d 577 i1982». Ntiknpiguk v Stale.
Sup Ct Op No. 2607 IFile No 58*201.

1* 2d i1983)

Il. FOItM ftlt LAW.

A. (Generally.

Editor's notes. — Tin* casesriled in the
note helow were decided under former AS
li 15 120 and Il 15 Lit)

Forcible rape ranks umnng the most
serious crimes. Newson v. Slate, Sup Ct.
op No. I LIti tFile No. 2IKUI.533 IvV2d JIM
'1975i; Stale v. Lancaster. Sup Ct Op. No.
12171File No. 25711550 IM\J 125711976);
State v Wassilie. Sup. CI Op Nu. 1030
(File No .1001 *.5781*2d :17111978); Ahvik
v State, Sup Ct. Op No 2123 IFile No
45501, Old f*21 1252 (ItfHOI.

The reason such u crime us forcible
rape is most serious is because it
amounts to a desecration of the victim's
per.-on which is a vital pari of her sanctity
and dignity as a human being tendon v.
Stale, Sup Ct Op No 811 Mile No 15:15),
501 p 2d 772 110721, Torres v. State, Sup.
Cl Op No. 1031 IFile No 1051), 521 I* 2d
+'180 #+197-1); Ames v. Stale,Sup. Cl. Op. No
1117 .File No 2115). 533 I»2d 210.
modified on rehearing on other grounds,
537 I1*2d Illti (11)75); New.sum v Slate,
Sup Ct Op No lldli (File No. 218*1), 533
I*2d Out i)9751; Stale v. laincasler. Sup.
Ct Op No 1217 IFile No 2571). 550 IMM
1257 «Il17G». lloidewick v. State, Sup Ct.
Op No 1s1(1iFile No 33111.50?) IV2d IH4
«1077+; Stale v Wassilie, Sup Cl. Op No.
10 It) *File No 30!)I), 578 P 2d 971 «l1)78l.

D efliiiliiiti of rape under former law.

S. Klloll v Ciiile.l States. 283 F 3Ni*)ih
I n In22*

Criminal inleiil was retpiii-ed lur
co'iviction of statutory rape. N-e
em He V (oil 1 Nip CI tip Ma lilll) M'IL.*

"... Y. 11'21830 iPI7b»

\Hh.ai'li Imliter AS 1l 15 120 Wa>
d*nl .. I, .in. if.iMiifluelil ol mlL*ul. the
ceiliiu.imill el 1lmull.l ul*nl  was

ii*1 ‘tale \ Cci-i Sup I t tip No
I« Ilie N« '150°, .S\ P 21h3]..pl.sI

I*'1¥ | li geoei.d ILIL illfill.If and id!
Ifl I M pille.] lot ImnVI 1|l | pl«H.| nl
n. vohill ov i*111M01 111 ol 1.
1 fol'll* 1 a.1 Uall..*r v -in), ||
| L I I f

la*ssi*r included offense. — The
Alaska statutes do not pn>.scril»e
fornication, and therefore, il could not he
considered an olfetise ofa loucr degree lo
statutory rape. State v. (Juesl. Sup. Ct. Op.
No 1709 (File No. 3533), 583 P2d 836
tI97bi; Tookak v. State, Cl. App Op. No.
11)8 (File No. 465Ci. 648 IMM 1018 (1982).

The olTense of assault with intent to
commit rape is a lesser included offense to
rape. Tuckfield v. State, Sup. Ct. Op. No.
2200(FileN0.45C9»,G21 P 2d 1350(1981).

Attempt. — Every element of an
attempt is comprised in an assault with
intent to commit the olTerise of rapt*
SckinofT v. United slates, 283 F. 38 .91h
cir. 1922).

Separate crimes. — Knpe, assault with
a dangerous weapon, and kidnapping were
separate crin.is with separate elements.
Licy v. State, sup. Ct. Op. No. 2039 (File
No. 37*111 608 IMM 1911980).

Separate sentences were called for
where defendant's conduct in kidnapping
and rupmg his victim and assaulting her
with a deadly weapon constituted the coin-
minion of three distinct offenses, each of
winch violated a different societal interest.
State v. Occhipmti, Sup Ct. Op No. 1405
(File No. 3084), 562 P.2d 348 (1977).

IL Age of Consent.

Female under nge of consent is in
law incapable of consent. — The crime
of rape is cornmitcd upon a female under
the age of consent with or without her
consent since she is in law incupahle of
consent Torres v. Slate, Sup Cl. Op. No.
103, (File No. 19511.521 1*2d 386 1197li.

Thus, it is not necessary to establish
her consent as an essential element of
the crime. Torres v. State, Sup Ct Op No
1031 (File No. 19511, 521 I* 2d 386 (1974).

Indictment need not allege consent
of female under age of consent. At,
indictment for rape ofa gul under the aye
id* consent is ma insiillicielit because il
fails lo allege that the act was done Willi
her consent. Callahan v. United States,
240 F 083 tilth I'll 19171. Iliw v United
Stales. 2Ul | 085 »!llh fir. 1917*

Defense of reasonable mistake oT
nge. A ihaige ol -lalutoiv rape was
dt leii »lld» vvhoi, an hum si and rcaam.ihli*
no {.da* of la<xt as to the victims age was
shiiwll Stale v (ille-1. Sup ('( (Ip No
17(19 Mill* No. 35331. 5S3 I* 2d 83n «|!i;8»

Il,.*«bulge of -taluloiy rape wk«.- legally
lile-iippoitable unh '-.1 delell-e ol lea-o|[*
aide no-lal eol a™ " i allowed T.|li*|n**
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criminal liability without any criminal
mental element Stale v. (Inest. Sup ft
Op No. 1709 (File No.35331.583 I* 2d 830
119781.

W hile, where an olTender was aware he
was committing an act of fornication, a
mistake of fact did not serve as u complete
defense, it should have served to reduce
the oftense to that which the offender
would have lieen guilty of had he not been
mistaken. State v. Ouest.Sup. Ct. Op. No.
1709 (File No. 3533k 583 IMM 836(1978).

Under former AS 11.15 120, if an
accused had a reasonable belief that the
person with whom he hud sexual inter-
course was 16 years of age or older, he
could not have been convicted of statutory
rape. If. however, he did not have a reason-
able belief that the victim wus 18 years of
age or older, lie could .-till have Inen irim-
inatly liable for contribution to the delin-
quency ofa minor. Stale v Ouest, Sup CI
Op No 1709 ‘File No 3533).583 [*.2d 836
(1978).

For approved instruction on consent
of female under age ofconsent, see Hose
v. United Slates, 240 F. 685 (9th Cir
1917).

C. Procedure.

Indictment charging attempted rape
and citing only the rape statute held
sufficient. — See Slate v. Thomas, Sup
Ct. Op. No. 1077 (File No. 22341525 I*2d
1092 (1974).

Charging defendant with the crime
of mugqglcr committed "in the attempt
to perpetrate s rape" fails lo allege the
separ;*.. crime of rape with suUicient
clarity to support a conviction. Alto v
Slate. Sup. Ct. Op. No 1413 (file No.
2339). 565 IMM 192 11977)

Severance of counts involving var-
ious victims. Where defendant was
pinsccuted on multiple counts of unlawful
entry with intent to rape. tape. *>sault,
aiul burglary, involving vaiiour vittints,
ilu* trial court did not err iii denying sever-
ance <« Ma* counts Mine evidence
icgurdiiig the attack on c.uh nflhcaHrgcd
victims would Ini*.* Im tii mInus-dde iii llu*
Inal id earil ol the other rhaiges d the
charge- had Imtii -espmalel\ tried Ni\ i
Stale.cl App Op No 157Mile No 5™1lh,
053 I'2d lici t 119.-21

Chaiactei* cvitlenct See Fieetuaii
v. Stit,*. Sup ft ()p No 7C3 <File No
1tiil 1>6 1*2d 96/ «I!". |«

Questioning victim's credibility.
While a ili'lt nd.ml could pioperL :e (a
epa* ii oi* i mi i eeciiahft i*# o iil-
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extrinsic evidence im u ciill.iu-r.il ITLINT.
Muss v Si.lit. Sup t'l. Op Nu 2239 iKile
No lasai. 02u I"-M (ii i 1lasm.

Corruborution of prosecutrix's le.sli-
mony. — No cnrrobiiratioii of lhe
prosecutrix's testimony is necessary in
statutory rape cases. llurke v Stale, Sup,
Ct. Op. No 2191 (File No. 3969*. 624 P 2d
1240119801.

Kvidence of prior history of sexual
activity with victim. — Whether evi-
dence in a statutory rape prosecution of
prior history of sexual activity with the
prosecutrix is justified os background or
the ongoing nature of the relationship is
probative, the nexus of these reasons
justifies an exception to the general rule
against admissibility of prior bad acls.
Burke v. State, Sup. Ct. Op. No. 2194 (rile
No. 39691, 624 P.2d 1210 119801

Evidence of prior misconduct. — See
Freeman v. Slate. Sup, Ct. Op. No. 703
(File No. 1016). 486 R2d 967 (19711.

Evidence of prior sexual offenses. —
See Freeman v. Stale, Sup. Cl. Op. No 703
*File No. 10161, 486 P.2d 967 (19711.

Determining age from uppearanees.
— See Toores v. State, Sup. Ct. Op. Nd
1031 (File No. 19511, 521 R2d 386 (19741,

Admission of defendant's driver's
license into evidence to eslnhlish his
age was harmless beyond a reasonable
doubt. Torres v. stale, Sup. Cl. Op, No.
1031 (File No. 19511,021 R2d 38611974).

Psychiatric testimony. — See
Freeman v. Slate. Sup. Ct. Op. No. 703
(File No. 10461, 486 I'.2d 967 119711

Psychiatric evidence allowing timt an
individual accused of sexuuily deviant
miscon 'uct is not u sexual psychopath
should trnperly he regarded lo he char-
acter ev b-nce. Freeman v. Stale, Sup. Cl.
Op No. '03 (File No. 10461, 486 P.2d 967
i1971i.

lie /say testimony.— It was notem ir
to admit hearsay testimony concerning
complaints made liy a rape victim (o her
mother and a school counselor, tireenwoy
v Sintc. Sup. Ct. Op. No 2206 IKilo No
47541. 626 P.2d 10(10119801

Failure ill preliminary hearing to
state all the facts altending a claimed
rape in response to an instruction to pro-
ceed ond tell wliil happened is not a
ground of impeachment. Tunksh-y v
United States. 10 Alaska 443.145 F.2d 58
(9th Cir. 1944c

Error to admit recording of sodium

cnluthal interview. — In a prosecution
for statutory rape and sodomy, it was error
In admit tie—I IMconlmj: ii| a
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prior consistent statement fur the limited
pili'lhise uf rehilhiliUilmg an imlieached
witness. lLimlsey v. United States, 16
Alaska 268, 237 F.2d 893 191h Cir 19561.

Or to exclude public from trial. —
The trial court erred in assuming the
power ufexcluding tile public from a trial
on the charge ofrape ofan adult woman.
Tanksley v. United States, 10 Alaska 443,
145 F.2d 58 (9th Cir. 19441.

It would be denying the defendant his
presumption uf innocence and a
pre-decision by the court of his guilt lo hold
Ilhnl a married woman must be relieved of
the embarrassment of a public trial
because she is called upon lo testify to the
story of the defendant's crime and her
shame. Tanksley v. Uniled States, 10
Alaska 443, 145 F.2d 58 49th Cir. 1944’

Verdict supported by evidence. —
Testimony of complaining witness of her
conduct before and after the alleged rape,
corroborated and contradicted, and hr-
sole evidence of the rape itself, supports
the verdict on the inference that the defen-
dant's defense was untrue, and that she
was the unfortunate victim of a brutal
outrage Tanksley v. United Slates, 10
Alaska 443, 145 F.2d 58 (9th Cir. 1944).

Instructions. — The UDC of the
following instruction in a statutory rope
rase is prohibited: "A charge such as that
made against the defendant in this case is
one which is easily made und, once made,
difficult lo defend against, even if the per-
son accused is innocent. Therefore, the law
requires that you examine the testimony
uf the female person named in the indict-
ment with caution.” Burke v. State, Sup.
Cl. Op. No. '2194 (File No. 3969), 624 P.2d
1240(1980).

Since specific intent in notun element of
the offense of rape, giving un instruction
that the law assumes that every person
intends the natural consequences of his
voluntary acts was not error. Walker v.
Stale, Sup. Cl. Op, No. 2570 (File No.
49211, 652 P 2d 88(1982).

Instruction sufficiently covering
question of impcuchrnent. — See
Tanksley v. United Stales, 10 Aluska 443,
145 F.2d 58 tilth Cir 19441

For approved Instruction on consent
r.ffemale under ngc ofconsent, see Kosc
v. Uniled Slules, 240 F. 685 (9lli Cir.
19171.

Sentencing. — The recommended five
year maximum, except for cases involving
particularly serious offenses, dangerous
offenders and professional criminals, of
llonlnn v Sintc. Sop IT Op No 1U92

S 11.d1.420 Ckiminai. L aw S 11.41.420

not a) ---V = the crime of rape of a
person under |b, irs by uperson 19years
or older, made punishable by former AS
11.15.1301a) by “any term of years."
Edenshow v. State, Cl. App. Op. No. 005
IFile No. 5239), 631 P.2d 506 (1981).

What must lie reflected in sentence
for forcible rape. — Although the perpe-
trator ofsuch a crime as forcible rape ma)
not be beyond rehabilitation, the crime
itself deserves community condemnation:
in addition to serving rehabilitative
purposes the sentence must reflect such
condemnation as well as act as a deterrent
to the offender and to others. Newsom v.
Stale, Sup. Ct. Op. No. 1136 (File No.
2189), 533 R2d 904 (1975).

Sentence for rupe upheld. — See
Gordon v. Stair Sup. Ct. Op. No. 831 (File
No. 1535), V- 2.2d 772 (1972); Torres v.
Slate, Sup. Ct, Op. No. 1031 (File No.
1051), 521 P.2d 386 (1974); Newsom V.
State, Sup. Ct. Op. No. 1136 (File No.
21891, 533 P.2d 904 (19751; Ames v. State.
Sup. Cl. Op. No. 1137 (File No. 2145), 533
P.2d 246, modified on rehearing, 537 P.2d
1116 (1975); Coleman v. Slate, Sup. Ct.
Op. No. 1288 (File No. 2331), 553 R2d 40
(1976); Nukapiguk v. Slate, Sup. Ct. Op.
No 1410 (File No. 2915), 562 P.2d 697
(1977), nITd on rehearing, 576 P.2d 082
(1978); llurduwick v. Stale, Sup. Ct. Op.
No. 1500 (File No. 3341), 569 R2d 184
(1977); Murrell v. Stale, Sup. Cl. Op No.
1577 (File No. 2790), 575 P.2d 1200 (19781;
Alexander v. Stale, Slip. Ct. Op. No. 1622
(File No. 3505), 578 P.2d 591119781; Sintc
v. Wussilio.Sup.Cl. Op. No. 1630(File No.
36911,578 P.2d 971 (1978); Moore v. Slale,
Sup. Cl. Op. No. 1880 (File No. 4032), 597
P.2d 975 (1979); Wagner v. State, Sup. Ct.
Op. No. 1897 (File No. 43811,598 P.2d 936
(19791; Wikslrom v. State, Sup.Cl. Op. No.
1987 (File No. 4535), 603 P.2d 908 119791;
Talc v. Stale, Slip. Ct. Op. No. 2020 (File
No. 4550), 606 P.2d 1 (19801; Mulloll v.
Slale, Sup. Ct. Op. No. 2027 (File No.
3364), 608 P.2d 737 (1980); Alexander v.

Slate, Sup. Ct. Op. No. 2077 tKile No
35221, 611 p.2d 469 11980), Cochrane v.
Slale. Sup Ct Op. No. 2086 (File No.
45311,611 P.2d 61119801; llelmerv. Stale.
Sup. Ct. Op. No. 2181 (File No. 43831.616
P.2d 884 (1980); Tuckfield v. State, Sup.
Cl. Op. No. 2266 (File No. 4569), 621 P.2d
1350 (1981); Edenshaw v. Slate, Ct. App.

p. No. 005 (File No. 52391, 631 P.2d 506
(1981); Kompkoffv. State, Cl. App. Op. No.
015 (File No. 53241,626 R2d 1091 (19811;
Williams v. Stale, Ct. App. Op. No. 139
(File No. 6676), 652 P.2d 478 (1982).

Sentence for rupe held excessive. —
See Ahvik v. Stole. Sup. Ct. Op No. 2123
IFile No. 45561, 613 P.2d 1252 119801;
Hintz v. State, Sup. C* Op. No. 2334 IFile
No. 35-111, 627 P.2d 207 (19811; (Jualle v.
Slate,Cl. App. Op. No. 138(File N 0.56661,
652 P.2d 481 (19821.

Sentences of 15 years for rare of one
victim; 10 years concurrent with the
15-year term for burglarizing her resi-
dence; 10 years for burglarizing another
victim's residence; six months concurrent
with the 10-year burglary term for assault
on the second victim; 15years for rape ofa
lhird victim; and 10years concurrent with
the 15-yeor sentence for burglarizing the
third victim's residence, for n total of 40
years incarceration, was error. Nix V.
Slate,Ct. App Op. No. 157 (File No.5481),
653 P 2d 1093 (1082).

Sentcr~s for rape too lenient. — S-.c
State « .xiicaster. Sup. C* On. No. ’'247
(File t & 25711, 550 P.2d 1217 (1976);
Slab /. Wussilie, Sup. Ct. Op. No. 1630
(Fil  .do.36911,578 P.2d 9 "I 1 19701;Slale
v.Jensen, Cl. App. Op. No. 126 (File No.
58791, 650 P.2d 422 (1982).

Sentence for attempted rape upheld.
— See Shelton v. State, Sup. Ct. Op. No.
2074 (File No. 39081, 611 P.2d 24 (1980)
(decided under former AS 11.15.1301. —

Sentence for assault with intent to
rupe upheld. — See Fomin v. Slule, Sup.
Cl. Op. No. 2214 (File No. 5013), 619 P.2d
718 (1980).

See. 11.41.-120. Sexual assault in the second degree, (a) At
offendercommit- the crime ofsexual assuult in the second degree ifthe

offender engages in

(1) sexual contact with another person without consent of that per-

son; or

(2) sexual penetration with u person who the offender knows

(A) is suffering from a mental disorder or defect which renders the
person incapable ofappraising the nature ofthe conduct under circum-
stances in which a person who iscnpaLN'ofiippnti-dni: the nt."-re unite
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«ill is incapacitated.

3l.MI"Ils X H.-it.-10-1

Ib) Sexual assault in the second degree is a class B felony. (§ 3 ch
1d6 SLA 1978; am § 1ch 78 SLA 19831

Effect of amendments. — 'pie 10811
amendment rewrote subsection (ul.

NOTES TO

For case* construing formercrime of
rape, ace notes to AS Il.-11.410.

Attempted scxuul assault in the first
degree and sexual ussault in the sec-
ond degree are cioscly related, since
sexual penetration involves sexual contact
and both olTenses proceed on a theory of
coerced ussenl. Nicholson v. Stale, Ct.
App. Op. No. 193 (File No. 6192), 656 P.2d
1209(1982).

Conslituth  nlity of conviction
where original charge wus under AS
Il.-il.410. — Where defendant was
charged with attempted sexual assault in
the first degree, he was thereby assumed
to have notice that he n-.ighl be convict' *
ofsecond-degree sexual ussault becac-
the similarities in the elements of 1k
offenses, and his conviction for the I.
olTensse did not violute due prot
Nicholson v. State, Ct. App. Op. No. It
IFile No. 6192), 656 P.2d 1209 11982).

Evidence. — Where victim woke up in
the early morning hours to find defendant

DECISIONS

in her bed and fondling her breast, und
where she testified that she was
temporarily in shock and afraid he would
hurt her, n jury could find that victim’s
momentary acquiescence in defendant's
fondling her breast constituted sec-
ond-degree sexual assault. Nicholson v.
Stale,Ct. App Op. No. 193 (File No. G192),
656 P.2d 1209(19821.

Instructions. — The trial judge did not
err in refusing to instruct on the lesser
included offense of attempted sexual
contact in the second degree. Johnson v.
Stale,Ct App.Op. No.267(File No. 6662),
665 P.2d 566 (1983).

Sentence upheld. — Sentence ofeight
vears with three years suspended for

xunl assault in the second degree was

jl clearly mistaken. Howard v. Stale. CL
«>p. Op. No. 260 (File Nos. 6027, 6123),
.61 P.2d 603 11983).

Cited in Stores v. State. Sup. Cl. Op. No,

2252 (File No. 3595), 625 P.2d 820 (1980).

See. 11.41.430. IRepcalvd, § 10 ch 78 SLA 1983. For current law,

ace AS 11.41.420(a)(2).!

Sec. 11.41.434. Sexual abuse

ufuminorin the firstdegree, (a)

An offender commits the crime of sexual abuse ofa minor in the first

degree if

(1) being 16 years of age or older, the offender engages in sexual
penetration with a person who isunder 13years ofage or aids, induces,
causes, or encourages u person who is under 13 years of age t<-engage
in sexual penetration with another person; or

(2) being 18 years of age or older, the offender engages in sexual

penetration with a person who is

under 18 years of age and win

(A) is entrusted to the offender's care by authority of law; or
(Bi is the offender’s son or daughter, including an illegitimate or

adopted child, or a stepchild.

(hi Sexual abuse ufa minor in the first degree is an unclassified
felony and is punishable as provided in AS 12.55. (§ 2 ch 78 SLA 1983)

. , 18 _-auv Vi k Sl

NOTES TO

Editor's notes. — The cases cited in the
note below were decided under former AS
11.15.134 and former AS 11.41.410(a)(4).

For cases construing former rape
statute, see AS 11.41.410, Notes to Deci-
sions, analysis line 1.

State's authority to control sexual
conduct of children. — Although juve-
niles may have certain rights to sexual
privacy, the state may nevertheless exer-
cise control over the sexual conduct ofchil-
dren beyond the scope of its authority to
control adults. Anderson v. State. Sup. Ct.
Op. No. 1407 (File No. 2641),562 P.2d 351
(1977).

Where juveniles have certain rights to
privacy and to express their own
autonomy, the state's interest in the
well being of its children may justify leg-
islation that could not properly be applied
to adults. Anderson v. Slate, Sup. Ct. Op.
No 1407 (File No. 26-11), 562 P.2d 351
(1977).

As toconstitutionality of former slat-
utv making lewd and lascivl ts acts
ti>> j-d children u crime, sec Anderson v.
\Y .. Sup. Ct. Op. No. 1407 (File No.

o-tl), 562 P.2d 351 (1977).

Physical conduct punished under
former stututc. — See Anderson v. Slate,
Sup. Ct. Op No. 1407 (File No. 26-11), 562
P 2d 351 (1977); Smilolfv. Slate, Sup. Cl.
Op. No. 1637 (File No. 3006), 579 P.2d 28
11978).

Formerse-tlonprohibited fellatio.—
Sec Anderson v. Slate, Sup. Ct. Op. No.
1407 (File No. 26-11). 562 P.2d 351 (1977).

Consent is not at issue. — The state
may forbid an adult lo have fellatio with u
child under the statutorily prescribed o;c
regardless ofwhether the child consents to
the act. Anderson v. Stale, Sun. ct. op. No.
1407 IFile No. 2641), 562 F 2d 351 (1977).

Mitiguting Factors. — In proseculion
for first-degree sexunl assault, defendant's
familiarity with Ids victim (his 12-year old
daughter) was not > mitiguting factor.
Hodges v. State, Cl. App. No. 233 (File No.
7330), 660 P.?d 1203(1983,.

Sentence under former AS 11.15.131
upheld. — Sec Noble v. State, Sup. Cl. Op.
No 1286 (File No. 2168', 552 P.2d 142
(1976); lluckanun v. Stale, Sup. Ct. Op.

Sec. 11.41.4:1(1. Sexual abuse

*ai.u-tn X 1h.tl.xiu

DECISIONS

No. 1316 (File No. 2553). 554 P.2d 1153
(1976); Morgan v. Slale, Sup. Cl. Op. No.
1908 (File No. 4187), 598 P.2d 952 (1979);
Baker v. Slate, Sup. Cl. Op. No. 1968 (File
No. 4631). 602 P.2d 797 (1979); Alvarudo
v. Slate, Sup. Cl. Op. No 2323 (File No.
51331,626 P.2d 582 (1981).

Sentence for assault upheld. — In
proseculion of defendant with no prior
criminal record on two counts of
first-degree sexual assault of his 12-year
old daughter, sentence of two consecutive
eight-year terms with five years sus-
pended was no' excessive. Hodges v. Stale,
Ct. App. Op. No 233 (File No. 73301. 660
P 2d 1203 (1983).

In light of the substantial duration of
defendant's sexual abuse of  his
stepdaughter (three years), his failure to
learn from the earlier discovery ofhis prior
offenses, his disregard ofucourt order that
he avoid contact with the victim, and his
total failure tu take uny meoningful step
toward rehabilitation’. 10-year sentence
with four years suspended was not exces-
sive for conviction of first-degree sexual
assault. Langton v. St lie, Cl. App. Op. No.
236 (File Nos. 7188. (247, 7114). 662 P.2d.
95-1 11983).

Sentence under AS 11.15.131 held
excessive. — Sec Quuile v.Stale. Cl. App.
Op. No. 138 (File No. 50661.652 P.2d 481
(1982).

Sentence for nssuult held excessive.
— Sentence of 20 years imprisonment for
first-degree sexual nssuult of two-year old
child was excessive and case was
remunded for resentencing not lo exceed
120 ycurs. l.ungton v. Stale, Cl. App. Op.
No. 236 IFile Nos. 7188, 6217, 7114), 662
P.2d 954 (1983).

Sentence forassault held too lenient.
— Suspended fivc-yeur sentence for
first-degree sexual assault of defendant's
four-year old son wns dis. pproved ns too
lenient, with a 90-duy lo thrca-yeur sen-
tence suggested. Langtun v. Stale, ClI
App. Op. No. 236 (File No, 7188, 6247,
71141,662 P.2d 954 (1983 .

Applied in Seymore v. State, Ct. App
Op. No. 196 (File No. 6195), 655 P.2d 786
11982).

of u minor in the second degree,

(a) An olTentler commits the crime of scxuul abuse of a minor in the

second degree if

If*
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(1) being Hi years ufage ur alder, the allender engages in sexual
penetration with a person who is Id, Il. <ir 15 years ofage and at least
three years younger than the offender, or aids, induces, causes or
encourages a person who is 13,14, or 15years ofage and at least three
years younger than the offender to engage in sexual penetration with
another person;

(2) being 16 years of age or older, the offender engages in sexuul
contact with a person who is under 13 years of age or aids, induces,
causes, or encourages a person under 13 years of age to engage in
sexual contact with another person;

(3) being 18 years of uge or older, the offender engages in sexual
contact with a person who is under 18 years of age and who

(A) is entrusted to the offender’ care by authority of law; or

<B) is the offender’s son or daughter, including an illegitimate or
adopted child, or a stepchild; or

(4) being 16 years ofage or older, the offender aids, induces, causes,
or encourages a person who is under 16 yeurs of uge to enguge in
conduct described in AS 11.41.455(a)(2) — (6).

(b) Sexual abuse ofa minor in the second degree is a class B felony.
(8 2 ch 78 SLA 1383)

NOTES TO DECISIONS

Prior law. — For cases decided under
prior law, see notes lo AS 11.41.434, Notes
to Decisions.

See. 11.41.438. Sexual abuse ofuminor in the third degree, (a)
An offender commits the' .me ofsexual abuse ofa minor in the third
degree if, being 16 years ofnge or older, the offender eng .asexual
contact with a person who is 13,14, or 15years ofage and at least three
years younger than the offender.

(b) Sexual abuse of a minor in the third degree is a class C felony.
(8 2ch 78 SLA 1983)

NOTES TO DECISIONS

Prior law. — For cast's decided uiidev
prior law, see notes to AS 11.41.431, Notes
to Decisions.

Sec. Jl.il.44(). Sexual abuse of it minor in the fourth degree,
(@) Ad ofi'endet commits the crime of sexual abuse of a minor in the
fourih degree if, being under 16 years ofuge, the offender engages in
sexual penetration or sexual contact with a person who is under 13
years of age and at least three years younger than the offender.

i) 11.41.445 Ckiminai. L aw * 1l.41.aau

(b) Sexuul abuse ofa minor in the fourih degree is a class A misde-

meanor. ($ 3 ch 166 SLA 1978; am
SLA 1983)

Effect of amendments. — The 1980
amendment rewrote subsection (a).

The 1983 amendment rewrote this sec-
tion.

Legislative history reports. — For a
NOTES TO
Prior law. — For cases decided under

priur law, see notes to AS 11.41.434, Notes
to Decisions.

Applied in Goulden v. Stale, Ct. App.
Op. No. 201 (File No. 6465), 656 P.2d 1218
(1983).

Collateralreferences. — Civil liability
for carnal knowledge with actual consent
of girl under age of consent, 45 ALfi 780;
79 ALR 1229.

Assault with intent to ravish or rape
consenting female under age ofconsent, 81
ALR 599.

Parent or person in loco parentis, liubil-

§ 9ch 102 SLA 1980;urn § 3¢ch 78

report on Chapter 102, SI.LA 1980 tHCS
CSSU 5111, see 1980 Senate Journal
Supplement, No. 44, May 29,1980, or 1980
House Journal Supplement, No. 79, May
28, 1980.

DECISIONS

Cited in S)-.res v. Slate, Son. Ct. Op. No.
2252 (File Wo. 3595), 625 P20 820 (1980);
Hodr"-- v. Slate, Ct. App. Op. tlo 233File
N*. 7330), 660 1.2d 1203 IIrd3l.

ity fur rupe of minor child, 19 ALR2d 460.

Assault  with intent  to commit
unnatural sex act upon minor us alTected
by latter’s consent, 65 ALR2d 748.

Applicability uf rape statute covering
children of » specified age, with respect lo
a child who has passed the unnivcrsary
date or such age, 73 ALR2d 874.

Sec, 11.41.445. General provisions, (a) In a prosecution under AS
11.41.410 — 11.41.440 it is on affirmative defense that, at the time of
the alleged offense, the victim was the legal spouse of the defendant

unless

(1) the spouses were living apart; or
(2) the defendant caused physical injury to the victim.
(b) In a prosecution under AS 11.41.410 — 11.41.440, whenever a

provision of law defining un offense depends upon a victim’ being
under a certain age, it is an affirmative defense that, at the time ofthe
alleged offense, the defendant reasonably believed the victim to he that
age or older, unless the victim wus under 13 years of age at the time
of the ulluged offense. (§ 3 ch 166 SLA 1978)

Sec. 11.41.450. Incest, (a) A person commits the crime nfincest if,
being 18 years of age or older, that person engages ,n sexual
penetration with another who is related, either leg.timately or
illegitimately, as

(1) on ancestor or descendant of the whole or half blood;

(2) a brother or sister of the whole or half blood; or

(3) an uncle, aunt, nephew, or niece by blood.

(b) Incestis a class C felony. (§ 3 ch 166 SLA 1978)
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Dentil of dcfcn'Innt uhated prosecii-
lion under former section. 11l.illwell c.
Slale, Sup. Cl. Op. No. 391 IKile No. 7011.

Collateral references. — Aiding and
abetting olTense of incest by one not
related to parly, 5 ALR 78-1; 74 ALR 1110;
131 ALR 1322.

Relationship created by adoption as
within statute regarding incest, 151 Al.K

DIV ISIONS

121 1'.2d. (2 119671, decided under former
AS 11.10 11(1.

Sexual intercourse between persons
related by half blood, 72 ALK2d 706.

Prosecutrix as accomplice or victim, 74
ALK2d 705.

Rupe, incest as included withill charge
of, 76 ALR2d 484.

1146.
Consent as element of incest, 36 ALR2d
1299.

Sec. 11.41.455. Unlawful exploitation of n minor, (a) A person
commits the crime of unlawful exploitation of a minor if, in the state
and with the intent of producing a live performance, film, photograph,
negative, slide, book, newspaper, magazine, or other printed material
that visually depicts the conduct listed in (1) — (6) of this subsection,
the person knowingly induces or employs a child under 18 years ofage
to engage in, or photographs, films, or televises a child under 18 years
of age engaged in, the following actual or simulated conduct:

(1) sexual penetration;

(2) the lewd touching of another person’ genitals, anus, or breast;

(3) the lewd touching by another person of the child’s genitals, anus,
or breast;

(4) masturbation;

(5) bestiality; or

(6) the lewd exhibition of the child’s genitals.

<b) A parent, legal guardian, or person having custody or control of
a child under 18 years of age commits the crime of unlawful
exploitation of a minor if, in the state, the person permits the child to
engage in conduct described in (a) of this section knowing that the
conduct is intended to be used in producing a live performance, film,
photograph, negative, slide, book, newspaper, magazine, or other
printed material that visually depicts the conduct.

(c) Unlawful exploitation ofa minor is a class B felony. () 3 ch 166
SLA 1978; am § 1ch 57 SLA 19831

13). The amendment ulso redesignated
former subsection (b) as subsection (c) and
udded present subsection (b).

NOTES TO DECISIONS

Applied in Qunllc v. Stale, Ct. App. Op.
No. 138 (Kile No. 5666), 652 P.2d 481
(1982).

Sec. 11.41.460. Indecent exposure, (a) An offender commits the
crime of indecent exposure if the offender intentionally exposes the
offender’s genitals to another person with reckless disregard for the
offensive, insulting, or frightening effect the act may have on that
person.

(b) Indecentexposure before a person under 16 years ofage is a class

A misdemeanor. Indecent exposure before a person 16 years of age or
older is a class B misdemeanor. (§ 4 ch 78 SLA 1983)

Sec. 11.41.470. Definitions. For purposes of AS 11.41.410 —
11.41.470, unless the context requires otherwise,

(1) "incapacitated” means temporarily incapable of appraising the
nature of one’s own conduct and physically unable to express
unwillingness to act;

(2) "victim" means the person alleged to huve been subjected to
sexual assault in any degree or sexual abuse ofa minor in any degree;

(3) "without consent” means that a person

(A) with or without resisting, is coerced by the use of force against
a person or property, or by the express or implied threat of death,
imminent physical injury, or kidnapping to be indicted on anyone; or

(B) isincapacitated as a result ofan actofthe defendant. (S 3ch 166
SLA 1978; am § 5ch 78 SLA 1983)

Crons references. — For definition of substituted "one's own conduct and" for
terms used in this title, see AS 11.81.900. "his conduct and is" in paragraph (1) and
Effect of amendments. — The 1983 deleted "imminent"” preceding "death” and
amendment deleted “tliul a person is" preceding “kidnapping” in paragraph

preceding "temporarily incapuble” and (3)(A).

NOTES TO DECISIONS

Cross references. — For crime of dis-
trilmtiun or child pornography, see AS
11.61.125.

KITcct of umcmlinentN. — The 11183
amendment, in Miliserlion lat, substituted
"magazine, nr other printed material that
visuvilly depicts the conduct listed in 111—
till of this Mib.-ect(un. the person" for "or

magazine that depicts such conduct, Ilie
person,” substituted "18 years" fur "16
years” in two places, and udded “the
lull.mil,g actual or simulated conduct” to
Ilie end. all in the introductory puragroph;
sub. lituted "lewd" for “obscene” in para
graphs i2l, L'li und Kit; mid deleted
"feimile" preceding "breast” in porngrnph

<18

Applied in Nicholson v. Stale, Ct. App. Quoted in Woods v. State, Sup. Ct Op.
Op. No. 193 (Kile No. 6192), 656 P.2d 1209 No. 2698 (File No. 61801, N2d
(19821; Junchy v. Stale, Cl. App. Op. No.  (19831.

259 (Kile No. 56061, 665 F.2d 30 (19831;
Reynolds v. State, Ct. App. Op. No. 262
(Kile No. 6890), n2d (198

Cited in Hartley v. Stale, Ct. App. Op.
No. 153 (Kile No. 57371, 053 P.2d 1052
(1982).
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Alaska Statutes

S 11.51.120

Chapter 50. Syndicalism.

IRepenled, 8 21, ch. 166, SLA 1978. For Low on terroristic
threatening, see AS 11.56.810.]

Chapter 51. Offenses Against the Family.

Section
100. Endangering lhe welfare of a inin* r

120. Criminal nonsupport
125. Failure to permit visitation with a

minor

Collateral references. — 10 Am. Jur.
2d, Bigamy, 5 1 el seq.; 42 Am. Jur. 2d,
Infants, 5§ 16, 17, 55, 65-74; 47 Am. Jur.
2d,Juvenile Courts, Etc., §§ 63-70;59 Am.
Jur. 2d, Parent and Child, §§ 45, 50-87.

A

Section
130. Contributing to the delinquency of a

minor
HO. Unluwful marrying

10C.J.S., Bigamy, § 1lctseq.;43CJ.S.,
Infants, 88 10, 24, 38; 67 CJ.S., Parent
and Child. §§ 41, 165-178.

tjaioatfla) A per-

son commits the crime ofendangering the welfare of a minor if, being
a parent, guardian, or other person legally charged with the care ofa
child under 10 years of age, the person intentionally deserts the child
in any place under circumstances creating a substantial risk of physi-

cal injury to the child.

(b) Endangering the welfare of a minor is a class C felony. (§ 5 ch

166 SLA 1978)

Collateral references. — Liability of

parent for injury lo uneinanciputed child

caused by pnrent'6 negligence — modern
coses, 6 ALIUIh 1066.

Sec. 11.51.120. Criminal nonsupport, (a) A person commits the
crime ofcriminal nonsupport if, being a person legally charged with the
supportofa child under 18 years ofage, the person fails without lawful
excuse to provide support 'nr the child.

(b) As used in this section "support” includes necessary food, rare,
clothing, shelter, medical attention, and education. There is no frjlure
to provide medical attention to a child if the child is provided treatment
solely by spiritual means through prayer in accordance with the tenets
and practices of a recognized church or religious denomination by un
accredited practitioner of the church or denomination.

(c) Criminal nonsupport is a class A misdemeanor. (8§ 5ch 166 SLA

1978)

rx.jHwa

§ il0L12U

(Jkiminal Law

NOTES TO DECISIONS

Editor's notes. — The cases cited in the
notes below were decided under former AS
11.35.010. 11.35.090 and 11.35.100.

A father has a primary and
continuing obligation to support his
children. Johansen v. State, Sup. Ct. Op.
No. 746 (File No. 1309), 491 P.2d 759
(1971).

And the Z1lability of a father to
engage in us chosen trade may not
cxcuc him from tha! obligation.
Johui»en v. Slate, Sup. Ct. Op. No. 746
(File No. 1309), 491 P.2d 759 (1971).

There is noroom for professional oroccu-
pational pride where the duty of child sup,-
port is involved. Johansen v. Stale, Sup.
Ct. Op. No. 746 (File No. 1309), 491 P.2d
769 (1971).

Former section included person’s
postdivorce obligation to support. —
See Johansen v. State, Sup. Ct. Op. No.
746 (File No. 1309), 491 P.2d 759 (1971).

Applicability of former slatulo to
putative futhcrs of illegitimate chil-
dren. — See S.L.W. v. Alaska Workmen's
Comp. Bd., Sup. Ct. Op. No. 736 (File No.
1333), 490 P.2d 42 (1971).

The purpose of contempt pro-
ceedings for nonpayment ofchild sup-
port decrees is to c-orce the defendant to
pay money. It is not j punish him for his
past failure to pay.Johansen v. State, Sup.
Ct. Op. No. 746 (File No. 1309), 491 P.2d
759 (1971).

Alaska statutes classify indirectcon-
tempts for nonsupport as a crime.
Johansen v. State, Sup. Ct. Op. No. 746
(File No. 1309), 491 P.2d 759 (1971).

And ajury trial isavailable.Johansen
v. State, Sup. Ct. Op. No. 746 (File No.
1309), 491 P.2d 759 (1971).

If the defendant asserts that ho lacks the
ability to comply with the court’s order of
child support, then he is entitled to a jury
Iriul on this issue.Johunsen v. Stutc, Sup.
Cl. Op. No. 746 (File No. 1309), 491 P.2d
759(1971).

Procedural aspects ofcontempt pro-
ceedings in nonsupport cases. — For
delineation of the procedural aspects of
contempt proceedings in nonsupport cases
where the purpose is to coerce the defen-
dant's performance of his obligation, see
Johunsen v. State, Sup. Ct. Op. No. 746
(File No. 1309). 491 1I’.2d 769 (1971).

Changes of venue in nonsupport
contempt cases. — Il cun he expected
thal courts hearing nonsupport contempt
cases in the future may choose in sumc

cases to make use of the discretionary
authority vested in them by AS 22.10.030
and will grant changes ofvenue. Johansen
v. Slate, Sup. Ct. Op. No. 746 (File No.
1309),-191 P.2d 759 (1971).

Jm>>"'lity to comply with a child sup-
po , order is an affirmative defense.
Johunsen v. State, Sup. Ct. Op. No. 746
(File No. 1309), 491 P.2d 759 (1971).

In a contempt action the father will not
be permitted to succeed on the defense of
having a legitimate reason or excuse for
not complying with an order of child sup-
port where he has not made a reasonable
effort to employ his earning capacity in
directions other than the one he has
chosen aa his chief means of livelihood
Johansen v. State, Sup. Ct. Op. No. 746
(File No. 1309), 491 P.2d 759 (1971).

Burden of proving noncomplianco
with courtorderofchild support —At
a contempt trial, the burden of proving
noncompliunce, by a preponderance of the
evidence, with the court's order of child
support should be on the plaintiff, who ini-
tiates the action. Johansen v. State, Sup.
Ct. Op. No. 746 (File No. 13091, 491 P.2d
759(1971).

Defendant musl prove his inability to
comply with a court order of child Bupport.
Johunsen v. State, Sup. Ct. Op. No. 746
(File No. 1309), 491 P.2d 759 (1971).

In almost all child support contempt
cases, the crucial issue will concern the
defendant’s ability to comply. The burden

.of proofin this respect should remain with

the defendant. This is where il presently
rests, in IllI's slate and in other jurisdic-
tions; such allocution ofthe burden ofproof
is appropriate. Johansen v. Stale, Sup. Ct.
Op. No. 746 (File No. 1309). 491 P.2d 759
(1971).

The shifting of the burden of proof
entails a partiul change of the ordinary
standard employed in criminn! cases. But
this is still advantageous to both parties.
The defendant's protection increases os
the burden of proof is shifted. He needs
only lo show by a preponderance of the
evidence that he is unable to puy. Once he
rns met this burden, incarceration, as a
coercive method, serves no useful purpose.
At the same time the interest uf the com-
plainants, is receiving money which defen-
dant is able to pay, is protected under this
approach. Johansen v. State, Sup. Ct. Op.
No. 746 (File No. 13091, 491 P.2d 759
(1971).

<7
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(6) the person recklessly creates a hazardous condition for others by
an act which has no legal justification or excuse; or

(7) the of. ,nder intentionally exposes the offender's buttock or anus
to another with reckless disregard for the offensive or insulting effect
the act rnay have on that person.

(b) As used in this section, "noise” is "unreasonably loud" if, con-
sidering the nature and purpose of the defendant’s conduct and the
circumstances known to the defendant, including the nature of the
location and the time of day or night, the conduct involves a gross
deviation from the standard ofconduct that a reasonable person would
follow in the same situation. "Noise” does not include speech that is

5 1161120 Criminal Law § 11.61.125

Collateral references. — 12 Am. Jur.
2d, Breach of Peace, Etc., 45 18-40.

11 CAJ.S , Breach of the Peace, SI 1-16.

Failure or refusal to obey police officer's
order lo move on, on street, as disorderly
conduct, 65 ALR2d 1152.

Misuse of telephones as disorderly con-
duct. 97 ALR2d 504.

Vagueness as invalidating statutes or
ordinances dealing with disorderly
persons or conduct, 12 ALR3d 1448.

Larceny as within disorderly conduct
statute or ordinance. 71 ALH3d 1156.

-dec. 11.61.120. Harassment, (a) A person commits the crime of
harassment if, with intent to harass or annoy another person, that

person

(1) insults, taunts, or challenges another person in a manner likely

constitutionally protected.

,cl Disorderly conductisaclass B misdemeanor and ispunishable as
authorized in AS 12.55 except that a sentence of imprisonment, if
imposed, shall be for a definite term of not more than 10 days. (§8 7 ch

166 SLA 1978; am § 6 ch 78 SLA

Effect of amendments. — The 1983
amendment, in paragraph (nl(7>, removed
personal pronouns and substituted

NOTES TO

Editor’s notes. — The cases cited in the
notes below were decided under former AS
11.40 080 and 11.45.030.

Constitutionnlity of former
disorderly conductstutute. — See I'oole
v. State, Sup. Ct. Op. No. 1000 (Kile No.
21041. 524 |*2d 280 (19741; State v.
Martin, Sup. Cl. Op. No 1122 (Kile No.
2143), 532 P.2d 316 (19751.

Disorderly conduct statute cannot
he applied to behavior which is
constitutionally exempt from criminul
prohibition. Annisv.c*lo v. Slate, Sup. Ct.
Op. No. 732 (File No. 12.11), 489 P.2d 1012

(19711.
Policemen presumed least likely to
he provoked. — Insofar us the theory of

disorderly conduct rests on the tendency uf
the actor's behavior lo provoke violence in
others, one most suppose that policemen,
employed and trained to maintain order,
would he least likely lo he provoked lo
disorderly responses. Ailliisketle v. Stale,
Sop Ct. Op No. 732 (File No "2311. 489
P 2d 1012 119711

Il is only in (lie most limited circum -
stances that speech may he punished.
Anmskcllu v. Slale, Sup. Ct. Op. No. 732

1983)

"huttock or anus" for "genitals, buttock,
anus, or female breast.”

DECISIONS

(File No. 12311, 489 |*.2d 1012 (19711.

For discussion uf speech prohibited
under former disorderly conduct stat-
ute, see Annisk'iUe v. Stale, Sup. Ct. Op.
No. 732 (File Mo. 1231), 489 P.2d 1012
(19711.

Telephone call criticizing public offi-
cer. — There is! neither legislative lan-
guage nor constitutional power to read
this section us including within its ambit a
single telephone call criticizing a public
officer far the performance of his ofiiciul
duties. Annisketle v. Stale, Sup. Ct. Op.
No 7.12 (File No. 12311, 489 P.2d 1012
(1971).

That an officer was personally offended
hy defendant's telephone cull did not
render the defendant's conduct a crime.
Annisketle v. Stale, Sup. Ct. Op. No. 732
(File No. 1231). 189 P.2d 1012 11971)

As lo application of former AS
11.10.080, prohibiting indecent exposure
mid exhibition,sec [yi. I,, v. Slale. Sup. Ct.
Op. No 1540 (Fife No. 33741,572 P.2d 780
(19771.

to provoke an immediate violent response;

(2) telephones another und fails to terminate the connection with
intent to impair the ability ofthat person to place or receive telephone
calls;

(3) makes repeated telephone calls atextremely inconvenient hours;

(4) makes an anonymous or obscene telephone call or a telephone
call that threatens physical injury;

(5) subjects another person to offensive physical contact; or

(6) violates a provision of an order issued under AS 25.35.010(b) or
25.35.020 restraining the respondent from communicating directly or
indirectly with the petitioner.

(b) Harassment isa cluss B misdemeanor. (§ 7 ch 166 SLA 1978; am
§ 10 ch 61 SLA 1982)

Cross references. — For provisions see AS 12.25.030(b).
authorizing arrest without warrant in cer- Effect of amendments. — The 1982
tain cases where the police officer has rea- amendment added paragraph (61 to sub-

sonuble cause to believe that the person section (al.
has committed a crime under this section,

NOTES TO DECISIONS

For case construing former AS Op. No. 732 (File No. 12311,489 P.2d 1012
11.15.035 relating (o illegal use of tele- (1971).
phones, sec Annisketle v. Slate, Sup. Cl.

Collateral references. — Misuse of ofstate criininul slulule forbidding use of
telephones wus disorderly conduct, 97 telephone to annoy or harass, 95 Al.K3d
AlLit2d 504. 411.

Validity, construction, und application

xrVjl/fsec. 11.6L125. DistrjbuUoa.fif.child pornographyial A person

commits the crime of distribution of child pornography if the person
brings or causer- to be brought into the state for sale or distribution, or
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in the slate possesses, prepares, publishes, or prints with intent to
distribute, sell, or exhibit to others for commercial consideration, any
material that visually depicts conduct described under AS
11.41.455(a), knowing that the production of the material involved the
use of u child under 18 years of age who engaged in the conduct.

(b) This section does not apply to acts thatare an integral partofthe
exhibition or performance ofa motion picture ifthe acts are performed
within the scope ofemployment by a motion picture operator or projec-
tionist employed by the owner or manager ofa theater or other place
for the showing of motion pictures, unless the motion picture opera'~r
or projectionist

(1) has a financial interest in the theater or place in which
employed; or

(2) causes the performance or motion picture to be performed or
exhibited without the consent of the manager or owner of the theater
or other place of showing.

(c) Distribution of child pornography is a class C felony. (§ 2 ch 57
SLA 1983)

Cross references. — For crime of
unlawful exploitation of a minor, see AS
11.41.455.

Sec. 11.61.130. Misconduct involving a corpse, (a) A person
commits the crime of misconduct involving a corpse if

(1) exceptasauthorized by law orin an emergency, the person inten-
tionally disinters, removes, conceals, or mutilates a corpse;

(2) the person engages in sexual penetration of a corpse; or

(3) the person detains a corpse for a debt or demand or upon a lien
or charge.

(b) Misconduct involving a corpse is a class A misdemeanor. (§ 7 ch

166 SLA 1978)

Collateral references. — 22 Am. Jur. !iability in damages fur withholding
2d, Dead Bodies, 95 47-50. corpse from relatives, 48 ALR3d 210.

25A C.J.S.. Dead Bodies, 5% 8(21-814). Validity, construction, und application

Action at law for desecration of gruvc, of statutes making it a criminal u(Tense to
172 AI.R 554. mistreat nr wrongfully dispose of dead

Immunity from liubility for unlawful  body, 81 ALR3d 1071.
treatmentofdead body in operation of hos-
pital by stale ~r governmental unit or
agency, 25 ,tLK2d 244.

Sec. 11.61.1-10. Cruelty to animals, (a) A person commits the
crime of cruelty to animals if the person

(Il intentionally inflicts severe and prolon«.u physical pain or
suffering on an animal;

2) recklessly neglects an uninv' -nd, as a result of that neglect,

causes the death ofthe animal or causes severe pain or suffering to the
anini.'it: nr

(3) kills an unimal by the use ofa decompression chamber.

<b) It is a defense to a prosecution under (a)(1) or (21 of this section
that the conduct of the defendant

(1) conformed to accepted veterinary practice;

(2) was partofscientific research governed by accepted standards; or

(3) was necessarily incident to lawful hunting or trapping activities.

(c) In this section, "animal™ means a vertebrate living creature not
a human being, but does not include fish.

(d) Cruelty to animals is a class A misdemeanor. (8 7 ch 166 SLA
1978; am § 1 ch 78 SLA 1980; am § 20 ch 59 SLA 1982)

Effect of umendments. — The 1980 may now be found in AS 11.61.145.
amendment rewrote the section. Collateral references. — 4 Am. Jur.
The 1982 amendment inserted "laid)or 2d, Animals, ft 27-30.
(a)(2) of” in (he introductory language of 3A CJ.S., Animals, 55 99-112.
subsection (b). Cruelly in trapping animals, 79 ALR
Editor’'s notes. — The provisions of 1308.
paragraphs (2) and (3) of subsection (al as W hul constitutes sintutory offense of

it existed prior to the 1980 amendment cruelty, 82 ALR2d 794.

See. 11.61.145. Promoting an exhibition of fighting animals, (a)
A person commits the crime of promoting an exhibition of fighting
animals if the persln

(1) owns, possesses, keeps, or trains an animal with intent that it be
enguged in on exhibition of fighting animals;

(2) instigates, promotes, or has a pecuniary interest in an exhibition
of fighting animals; or

(3) attends an exhibition of fighting animals.

(b) The animals, equipment, vehicles, money, and other personal
property used by a person in a violation of (u)(l) or (2) of this section
shall be forfeited to the state if thq person is convicted of an offense
under this section.

(c) In this section, "anim.il” means a vertebrate living creature not
a human being, but does not include fish.

(d) Promoting an exhibition of fighting animals

(1) under (a)(1) or (2) of this section is a class C felony;

(2) under (a)(3) of this section is a violation for the first offense and
a class B misdemeanor for the second und each subsequent offense. (§ 2
ch 78 SLA 1980)

Sec. 11.61.150. Obstruction of highways, (a) A person commits
the crime of obstruction of highways if the person knowingly

(1) places, drops, or permits to drop on a highway any substance that
creates a substantial risk of physical injury to others using the
highway; or

(2) renders a highway impassable or passable only with
unreasonable inconvenience or hazard.
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(bl Criminal possession of explosives is a
(1) class A felony if the crime intended is murder in any degree or

kidnapping;

(2) class B felony if the crime intended is a class A felony;

(3) class C felony if the crime intended is a class U felony;

(4) class A misdemeanor if the crime intended is a class C felony;

(5) class B misdemeanor if the crime intended is a class A or class
B misdemeanor. (8 7 ch 166 SLA 1978)

Collateral references. — 31 Am Jur.
2d, Explosions und Explosives,
55 121-130.

35 CJ.S., Explosives, 5 12

Possession of bomb, molotov cocktail, or
similar device aB criminal offense, 42
ALK3d 1230.

Sec. 11.61.250. Unlawful furnishing of explosives, (a) A person
commits the crime of unlawful furnishing of explosives if the person
furnishes an explosive substance ordevice to another knowing that the
other intends to use the substance or device to commit a crime.

<b) Unlawful furnishing ofexplosives is a class C felony. (8 7 ch 166

SLA 1978)

Chapter 65. Offenses Against Public Convenience.

Sees. 11.65.010 — 11.65.020. IRenumbered us AS 30.50.020 und
30.50.010.1

Sec. 11.65.030. Tampering with posted notices. /Repealed, $ 21, ch.
166, SLA 1978.]

Chapter 66. Offenses Against Public
Health and Decency.

Article

1. Prostitution nnd Related OlTensc» 158 11.66.100 — 11.UG.150i
2. Gambling Offenses (55 I.GG.200- 11.66.280)

Article 1. Prostitution

Section

100. Prostitution

110. Promuling prostitution in llie first
decree

120 Promoting prostitution in the second
degree

and Belated Offenses.

Section

1.30. Promoting prostitution in the third
degree

140. Corroboration of certain testimony
not required

150. Definitions
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NOTES TO
Municipnl ordinances not
prohibited. — The enactment of this

article does not prohibit municipal
ordinances penalizing the solicitation of
prostitutes by putative customers. Munic-
ipality of Anchorage v. Afualo, Ct. App.
Op. No. 213 (File Nos. 7094, 7095), 657
P.2d 407 (1983).

There is nothing in this article which

Collateral references. — 63 Am. Jur.
2d. Prostitution, 5 1 et seq.

27 CJ.S., Disorderly Houses. 5 letseq.;
73 C.J.S., Prostitution, 5 1 el seq.

Constitutionality and construction of
pandering acts, 74 AIl.R 311.

DECISIONS
would support un inference that the leg-
islature sought to encourage men to

patronize prostitutes noris there any indi-
cation in this article thut the legislature
sought statewide uniformity in regulating
commercial sexual relations. Municipality
of Anchorage v. Afualo, Ct. App. Op. No.
213 (File Nos. 7094, 7095), 657 P.2d 407
(1983).

Validity and construction of statute or
ordinance proscribing solicitation for
purposes of prostitution, lewdncss, or
assignation — modern cases, 77 ALH3d
519.

Sec. 11.66.100. Prostitution, (a) A person commits the crime of
prostitution if the person engages in or agrees or offers to engage in

sexual conduct in return for a fee.

(b) Prostitution is a class R misdemeanor. (§ 3 ch It i SLA 1978)

rJTES TO

Common law. — The Keeping of a
bawdyhouse was a misdemeunor ut
common law, whereas firnication und
prostitution were not. Elcazar v. United
States. 16 Alaska 561, 241 F.2d 385 (9th
Cir. 1956), decid"J under former AS
11.40.220.

This section is not irreconcilable
with a municipal ordinance prohibiting
the solicitation of prostitutes by putative
customers. Municipality of Anchorage v.
Afuulo, Ct. App. Op. No. 213 (File Nos.
7094, 7095), 657 P.2d 407 (1983).

Actual pnyment of a fee is not
required; an act of prostitution is com-

Collateral references. — Prostitution
us vagrancy, 14 ALR 1501.
Entrapment to procure women for

DECISIONS

plete when nu offer is extended or nn
agreement made to engage in sexual con-
duct in return for a fee. Guribay v. State,
Ct. App. Op. No. 221 (File No. 6246), 658
P.2d 1350(1983).

Proof. — Customer's testimony that he
ugrced to purchase sexuul favors for sum of
$200, his testimony thut he charged the
purchase price using his VISA card, und
the VISA charge slip itself, were all highly
probulive ofwhether an agi.cmcnt or offer
to engage in sexual conduct in return for a
fee wus in fact made. Guribay v. State, Ct.
App. Op. No. 221 (File No. 6246), 658 P.2d
1350 (1983).

immoral purposes, 18 AIJt 186; 66 Al.H
478; 86 ALU 263.

Sec. 11.66.110. Promoting prostitution in the firstdegree, (a) A
person commits the crime of promoting prostitution in the first degree

if the person
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(1) induces or causes a person to engage in prostitution through the
use of force;

(2) asother than a pation ofa prostitute, induces or causes a person
under 16 years of age to engage in prostitution; or

(3) induces or causes a person in that person's legal custody to
engage in prostitution.

(b) In a prosecution under (a)(2) of this section, it is not a defense
that the defendant reasonably believed that the person induced or
caused to engage in prostitution was 16 years of age or older.

(c) Except as provided in (d) of this section, promoting prostitution

§ 11.66.13U Criminal Law § 11.66.130

NOTES TO DECISIONS

Fur case construing former statute
prohibiting soliciting or procuring for
purpose of prostitution, see Pias v. Slate,
Sup. Ct. Op. No. 1904 (File Nos. 3529,
3530), 598 P.2d 966 (1979).

Instruction. — Trial court did noterrin

Collateralreferences. — Separate acts
of taking earnings of or support from pros-

refusing to give instruction requiring stole
to prove that prostitution enterprise
involved in case was ofan ongoing nature.
Guribay v. State, Cl. App. Op. No. 221
(File No. 6246), 658 P.2d 1350 11983).

titute as separate or continuing offenses of
pimping, 3 ALRtlh 1195.

in the first degree is a class B felony.
(d) A person convicted under (a)(2) of this section is guilty ofa class
A felony. (§ 8 ch 166 SLA 1978; am §81.2 ch 50 SLA 1983)

Effect of amendments. — The 1983
amendment added "Except as provided in

NOTES TO

For case construing former statute
prohibiting importing or exporting
females for immoral purposes, see
Slate v. Adkerson, Sup. Ct. Op. No. 294
(File No. 520), 403 P.2d 673 (1965).

For case construing former pro-
curcment stuiutc, see Johnson v. State,
Sup. Ct. Op. Nc. 832 (File No. 1338), 501
P.2d 762(1972).

Collateral references.— Transporting
female for purpose of prostitution, 74 AI.R

(d) ofthis section" to the hcginninB ofsub-
section (c) and added subsection (d).

DECISIONS

Sentence for procurementupheld.—
See Price v. State, Sup. Ct. Op. No. 1450
(Kile No. 2794), 565 P.2d 858 (1977).

For case construing former statute
concerning nccessnry evidence for
prostitution or seduction, see Johnson
v. State, Sup. Ct. Op. No. 832 (File No.
1333), 501 P.2d 762 (1972).

Womun conniving or consenting to own
transportation, 84 ALR 376.

Sac. 11.66.13Qi. Promoting prostitution in the third degree, (u)
A person commits the crime of promoting prostitution in the third
degree if, with intent to promote prostitution, the person

(1) manages, supervises, controls, orowns, either alone or in associa-
tion with others, a place of prostitution;

(2) as otherthan a patron ofa prostitute, induces or causes a person
16 years of age or older to engage in prostitution; *

(3) as other than a prostitute receiving compensation for personally
rendered prostitution services, receives or agrees to receive money or
other property pursuant to an agreement or understanding that the
money or other property is derived from prostitution; or

(4) engages in co.iduct that institutes, aids, or facilitates a prostitu-
tion enterprise.

(b) Promoting prostitution in the third degree is a class A misde-
meano.. (§ 8 ch 166 SLA 1978)

NOTES TO DECISIONS

330.

Stic. 11.66.120. Promoting prostitution in the second degree,
(@) A person commits the crime of promoting prostitution in the second
degree if the person

11) n anages, supervises, controls, orowns, either alone orin associa-
tion with others, a prostitution enterprise other than a place of prosti-
tution; or

(2) procures or solicits a patron for a prostitute.

(hi Promoting prostitution in the second degree is a class C felony.

(§ 8 ch 166 SLA 1978)

Editor's notes. — The casescited in the
notes below were decided under former AS
11.40.260,11.40.300,11.40.330,11.40.410,
and 11.40.420.

Common law. — The keeping of a
bawdyhouso was a misdemeanor at
common law. Eleazar v. United Stales, 16
Alaska 561, 241 F.2d 385 (9th Cir. 1956).

Lessor may be guilty as keeper. — If
a man leases his house to a woman to be
kept as a buwdyhousc for purposes ofpros-
titution, and it is kept for such purposes,
with his knowledge, he is guilty as keeper.
Rosencrunz v. United Slates, 155 F. 38
(9th Cir. 1907).

As well as ugent of lessor. — The
ugei.t of an owner, who rents a house
knowing thut it is to be used as u house of
prostitution, und th.it it is so used, may be
found guilty as u Lriper. Rosencrunz v.

Unileu States, 155 F. 38 (9lh Cir. 1S37).

For case construing former statute
prohibiting employment in a house of
prostitution or living on the vernings ofa
prostitute, sec Johnson v. State, 2up. Cl.
Op. No. 832 (File No. 1338), 501 P.2C 162
(1972).

For case construing former slutute
prohibiting importing or exporting
females for immoral purposes, see
Slate v. Adkerson, Sup. Cl. Op. No. 294
(File No. 520), 403 P.2d 6 " (1965).

For case construing former statute
prohibiting pimping, see Johnson v.
United States. 260 F. 783 (9lh Cir. 1919).

For case construing former stututc
prohibiting n tunic's living with or on
the earnings of n prostitute, see Dunn v.
Stale, Sup. Cl. Op. No. 409 (File No. 735),
426 P.2d 993 (1967).
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See. 12.05.010. Crime commenced outside state but
consummated inside. When the commission ofa crime commenced
outside the state is consummated inside the state, the defendant is
liable lo punishment in this state even though out of the state at the
time of the commission of the crime charged, if the defendant
consummated the crime through the intervention of an innocent or
guilty agent, or by other means proceeding directly from the defendant.

<§ 1.06 ch 34 SLA 1962)

Legislative history reports. — Kor
report on original bill, see 1962 House
Journal, pp. 224-231.

Collateral references. — 21 Am. Jur.
2d, Criminal Law, } 386.

Chapter 10. Limitations of Actions.

Section

10. General time limitations
20. Specific time limitation

Sec. 12.10.010. General time

Section
30. When period of limitation runs
40. When period ofiimitolion does notrun

limitations. A prosecution for

murder may be commenced at any time. Except as otherwise provided
by law, no person shall oe prosecuted, tried, or punished forany offense,

not murder, unless the indictment

is found or the information or com-

plaint is instituted within five yeurs next after such offense shall have
been committed. (§ 1.02 ch 34 SLA 1962; am § 1ch 99 SLA 1962)

Cross references. — Kor limitations on
prosecutions under the election laws, see
AS 16.13.120(c) and AS 15.56.'70.

NOTES TO

The statute of limitations is jurisdiu-
tio. ul. Padie v. Stale, Sup. Cl. Op. No.
1351 (Kile No. 3113), 557 P.2d 1138 (1976),
ufTd on other giounds, Sup Ct. Op. No.
1465, 566 P.2d 1024 (1977).

It is to be construed in favor of the
defendant. Padie v. Slate, Sup. Ct. Op.
No. 1359 (Kile No. 3113), 557 P.2d 1138
(1970), afl’'d un other grounds, Sup. Ct. Op.
No. 1465, 566 P.2d 1024 (1977;

Statute of lioiilulions for man-
slaughter. — While there is no statute of
limitations in Alasku for (ho offense of
murder, (lie crime uf manslaughter is sub-
ject to a five-year statute of limitations.
Padie v. Slate. Sup. Ct. Op. No. 1813 (File
No. 2864). 594 P.2d 50 (19791.

Defendant mny not he convicted of
time-burred lesser included offense. —
Just us u defendant may not be charged
with a lime-barred offense, lie may not be
cel., icted of it, even us a lesser offense

DECISIONS

included in one which is not lime-barred.
Padie v. State, Sup. Ct. Op. No. 1359 (File
No. 3113), 557 P.2d 1138 (1976), ofl'd on
other grounds. Sup. Ct. Op. No. 1465, 666
P.2d 1024 (1977).

Itut jury may be instructed on
elements of such offense. — A criminal
trial jury may be instructed on the
elements ofa lesser included ofTcnse when
the statute of limitations has run on the
lesser offense but not the charged offense.
Padie v. Stale, Sup. Ct. Op. No. 1359 (File
No. 3113), 557 f'.2d 1138 (1976), ofTcl on
oilier grounds, Sup. Ct. Op. No. 1465, 566
P.2d 1024 (1977).

Where defendant was charged with first
degree murder und the statute of limi-
tations hud run on the lesser ofTcnse of
manslaughter, while the jury should not
be instructed that they might find defen-
dant guilty of manslaughter, defendant
was entitled to nn instruction on the
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mitigating effects of passion and
provocation, requiring the jury to acquit
him if he presented such evidence in mit-
igation and the slate did not negate it.
Pudie v. Stale, Sup. Ct. Op. No. 1359 (Filo
No. 3113), 557 P.2d 1138 (1976), oiTd on
other grounds. Sup. Ct. Op. No. 1465, 566
P.2d 1024 (1977).

A statute of limitations can be
wnived if the trial court determines that
the following prerequisites have been met:
(1) The waiveris knowing, intelligent, and
voluntary; (2) it is made for the defen-
dant's benefit and after-nnsultation with
counsel; and (3) the defendant’s waiver
docs not handicap his defense or contra-
vene any other public policy reasons
motivating the enactment of the statute.
Padie v. State, Sup. Cl. Op. No. 1843 (File
No. 3564), 594 P.2d 50 (1979).

Since defendant’s waiver ofthe relevant
statute of limitations wus knowingly,
intelligently, and voluntarily entered; 't
was made for defendant's benefit and after
consultation with counsel; and defendant's
waiver did notcontravene'any of the policy
reasons underlying criminal statutes of
limitations, the superior court possessed
jurisdiction lo accept defendant's plea of
nolo contendere to the charge of
manslaughter after the statute of limi-
tations had run. Padie v. State, Sup. Ct.
Op. No. 1843 (File No. 3564), 594 P.2d 60
(1979).

Collateral references. — 21 Am. Jur.
2d, Criminal Law, 5 223 ct seq.
22 CJS, Criminal Law, § 223 et seq.

lit. ID-fiufL

Casc-by-case analy/is as to
waivobility lbsuc. — Although most
courts have treated the waivability issue
as dependent on whether a statute ia
treated asjurisdictional or as an affirma-
tive defense, this arbitrary distinction
should be abandoned in favor of a
casc-by-case analysis focusing on the lan-
guage of the applicable statute of limi-
tations and the public policies behind its
enactment. Padie v. State,Sup. Ct. Op. No.
1843 (File No. 3564), 594 P.2d 50 (1979).

By seeking an Instruction on an of-
fense which is time-barred, defendant
does no' waive the defense of this section.
Padie v. State, Sup. Cl. Op. No. 1359 (File
No. 3113), 657 P.2d 1138 (1976), alTd on
other grounds. Sup. CL Op. No. 1465, 566
P.2d 1024 (1977).

Applied in CofTcy v. State, Sup. Ct. Op.
No. 1732 (File No. 3002), 585 P.2d 514
(1978).

Stated in Yarbor v. State, Sup. Cl. Op.
No. 1240 (File No. 2397), 546 P.2d 561
(1976); Slate v. Brinkley, Ct. App. Op. No.
361 (File No. A-164), P.2J (1984).

Cited in Marks v. Stale, Sup. Ct. Op.
No. 787 (File No. 1414), 496 P.2d 66
(1972); In re P.H., Sup. Ct. Op. No. 857
(File No. 1538), 504 P.2d 837 (1972).

Even if the general

time limitation has expired, a prosecution for uny offense which
includes a material element of fraud or breach of fiduciary obligation
may be commenced within one year after the discovery of the offense

by an aggrieved party or by a person who has legal capacity to rep-
resent an aggrieved party ora legal duty to report the offense and who
isnota party to the oftense, but in no case shall this provision extend
the period of limitation otherwise applicable by more than three years.

(b) Even ifthe general time limitation has expired, a prosecution for
any offense based upon misconduct in office by a public officer or
employee may be commenced within one year after discovery of the
offense by a person having a duty to report such offense, but in no case
shall this provision extend the period of limitation otherwise applicable
by more thar three years.
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veil if the general time limitation has expired, a prosecution
untfer AS 111.11.-110 — 1I.-11.-100 for an olTense committed against a
person under the age of Himay he commenced within oneyear after the
crime is reported to a peace officer or the person reaches the age of 1G,
whichever occurs first. This subsection does not extend the period of
limitation by more than five years. (§ 1.03 ch 31 SLA 1962; am § 7 ch

81R.1004) Coiik (ik criminal |Rockii §12.20.010

Sec. 12.10.0-10. When period of limitation does notrun. (a) T .e
period of limitation does not run during any time when the accused,
with a purpose to avoid detection, apprehension, or prosecution, is
outside the state or is absent from the accused’s usual place of abode
within the state, but in no case shall this provision extend the period
of limitation otherwise applicable by more than three years.

78 SLA 1983)

Cross references. — Kor applicability
of (c) of this section, sec- § 11, ch. 78. SLA
1983, in the Temporary and Special Acts.

Effect of uincndments. — The 1983
amendment added subsection (c).

NOTES TO DECISIONS

Stated inState v. Urinkicy.Cl. App. Op.
No. 361 (File No. A-1641, P.2d
(1984).

Sec. 12.10.030. When period of lim*‘ation runs, (a) An offense is
committed either when every elem .u occurs, or, if a legislative
purpose to prohibit a continuing cotvsn of conduct plainly appears, at
the time when the course of conduct or the defendant’s complicity
therein is terminated. Time starts to ron on the day after the offense

is committed.

(b) A proseculion is commenced either when an indictment is found

or when a warrant is issued, provided that such warrant is executed
without unreasonable delay ci 1.01 ch 31 SLA 19G2)

NOTESTO

Wurrunt requirements. — Subsection
ib) und AS 12.10.040(h) do nut require thut
u warrant be bused on un indictment,
information, or other charging document
before the statute of limitations is lolled by
its issuance. Shaw v. Slutc, Ct. App. Op.
No 51 (File No. 5311), 634 P.2d 381
(19811.

Iteiisonuble delay found. — Where
defendant did notappear far sentencing on
felony convictions and the trial court
issued a bench wurrunt for his fuilure to
appear, yet not until six years, 10 months,

DECISIONS

und four days later was defendant indicted
for his failure lo appear, the issuance of
the warrant constituted a pending pros-
ecution under AS 12.10.010(h) which,
when combined with the finding of the
(rial court thut under subsection (hi there
was u reasonable basis for delay in
executing the wurrunt to loll the statute of
limitations, was sufficient to bring pros-
ecution of the offense within the five-year
period ollowed by the statute of limi-
tations. Shaw v. Slate, Ct. App. Op. No. 50
(File No. 5311), 634 1'2d 381 (1981).

(b) The period of limitation does not run during any time when a
prosecution againct the accused for the same conduct is pending in this

state. (§ 1.05 ch 34 SLA 1962)

NOTES TO

W arrant requirements. — AS
12.10.030(b) and subsection (b) do not
require that a warrant be based on Bn
indictment, information, or other charging
document before Die statute of limitations
ib tolled by its issuance. Shaw v. Slate, Ct.
App. Op. No. 50 (File No. 5311), 634 P.2d
381 (1981).

Pending prosecution found. — Where
defendant did notappear forsentencing on
felony convictions and the trin! court
issued a bench wurrunt for his failure to
uppear, yet not until six yc-at. 10 mr ,ths,

Collateral references. — Necessity of
alleging in indictmentor information limi-
tation-tolling facts, 52 Ai.lud 922.

DECISIONS

and four days later was defendant indicted
for his failure to appear, the issuance of
the warrant constituted a pending pros-
ecution under subsection (b) which, when
combined with the finding of the trial
court that under AS 12.10.030(b) there
was a reasonable basis for delay in
executing the warrant to toll the statute of
limitations, was sufficient to bring pros-
ecution of the offense within the five-year
period allowed by the statute of limi-
tations. Shaw v. Stale. Ct. App. Op. No. 50
(File No. 5311), 634 P.2d 381 (1981).

Chapter 15. Parties.

IRepealed, § 21 ch 166 SLA 1978. For present provisions, see AS
11.16]

Chapter 20. Bars to Actions.

Section

10. Conviction or acquittal elsewhere as
bar

20. When acquittal or dismissal is no bar

30. When acquittal is u bur

Section

40. When conviction or acquittal is a bar
to other oifenses

50. Dismissal as bar

60. Discharge of cudefendunt as bar

Sec. 12.20.010. Conviction or acquittal elsewhere as bar. When

Colluleriil references. —m21 Am. Jur.
2d, Criminal | aw, 4 157.

an actcharged as acrime iswithin thejurisdiction ofthe United States,
another state, or a territory, as well as of this state, a conviction or
acquittal in the former is u bur to the prosecution for it in this state.
(§ 1.11 ch 34 SLA 1962)
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and amounts on the checks, including
those to he uttered, and assisted in
running the checks through the check pro-
tector, could have been indicted .1111) pun-
ished for the olTenses of which the
defendants were convicted and was un
accomplice. Ing v. United Slates, 278 F.2d
362 19th Cir. 1960).

Facta showing witness was not
accomplice. — General statement by wit-
ness that lie and defendant, "had talked
over the fact of burglarizing King
Builders™ was not enough to show that he
conspired in a prearranged plan to commit
the particular crimes with which defen-
dant was charged, or thut he in any
manner aided, abetted, assisted or partici-
pated in the criminal arts. Taylor v. Stale,
Sup. Ct. Op. No. 216 (File No. 407), 391
P.2d 950 (19641.

That witness later disposed ofthe stolen
goods, knowing they were stolen, did not
muke him an accomplice. Taylor v. Stale.
Sup. Ct. Op. No. 216 (File No. 407), 391
P.2d 950(1964).

Evidence notconnecting defendants
with crime. — Where the facts and cir-
cumstances relied upon for corroboration
did no more than show an opportunity for
the defendants to have committed the
crimes or connect them with the perpetra-
tors, such evidence did not tend to connect
the defendants with the commission ofthe
crimesofwhich they were convicted. Ing v.
United States, 278 F.2d 362 (9th Cir.
1960).

Sufficiency of corroborating testi-
mony. — Corroborating testimony is not
sufficient if it requires the interpretation
and direction of the testimony to he
corroborated, ing v. United Slates, 278
F.2d 362 (9th Cir. 1960).

The statutory requirement of
corroboration is satisfied when the
corroborating evidence tends to induce in
the minds of the jurors u rational belief
that the accomplice was speaking the
truth when lie implicated the defendant in
the criminal event. Dimmick v. Slate, Sup.
Ct. Op. No. 632 (File No. 1098), 473 P.2d
616 (1970).

The corroborative evid- fulfills the
requirement thal it t«.,u to conn.-cl the
defendant with the commission of the
it eervcs as u mean of

crime where
inducing in Ilie minds of the jurors a
rational belief I,vat the accomplice was
speaking the trul h when he implicated the
defendantin Ihetriitiinal event. I'ulakisv.
State, Sup. Ct. Op Nu. 649 (File No. 11081,
476 1'.2d 474 119701.

Corroborating evidence need only be
sufficient to induce in the minds of the
jurors a rational beliefthat the accomplice
was speaking the truth when he impli-
cated the defendant in the criminal event.
Anthony v. State, Sup. Ct. Op. No. 1025
(File No. 1774), 521 P.2d 486 (1974).

Evidence was sufficient to satisfy the
statutory requirement of corroboration.
Thomasv. Slate,Sup. CL Op. No. 200 (File
No. 384), 391 P.2d 18(1964).

In a prosecution for unnatural carnal
copulation, there was ample corroboration
of alleged accomplice’s testimony. Christy
v. United States, 17 Aloska 107, 261 K.2d
357 (9th Cir. 1958), cert, denied, 360 U.S.
919, 79 S. Ct. 1438, 3 L. Ed. 2d 1535,
rehearing denied, 361 U.S. 857, 80 S. Ct.
47.4 1, Ed. 2d 96(1959).

Raising issue of erroneously
allowing uncorroborated testimony to
go tojury. — That it was error for the

court to allow uncorroborated testimony to
go lo thejury is an issue properly raised by
a motion for judgment of acquittal.
Beavers v. State, Sup. Ct. Op. No. 765 (File
No. 1387), 492 R2d 88(1971).

Section inapplicable to grand jury
proceedings. — This section's eviden-
tiary requirement of corroboration is
inapplicable lo grand jury proceedings.
Merrill v. State, Sup.Ct. Op. No. 392 (File
No. 688), 423 P.2d 686, cert, denied, 386
U.S. 1040,87 S. Ct. 1497. If .Ed. 2d 607
(1967).

Hence, Indictment muy be returned
without corroboration ofaccomplice's
testimony. — There is norequirement in
either Alaska's Code of Criminal Proce-
dure, orin its RulesofCriminal Procec'-c,
thal an accoinplicc’o testimony I>e
corroborated before an indictment can be
properly returned. Merrill v. State, Sup.
Ct. Op. No. 392 (File No. 688), 423 P.2d
680, cert, denied, 386 U.S. 1040, 87 S. Ct.
1497, 18 L. Ed. 2-1 607 (1967).

Applied in Carman v. Stale, Sup. Ct.
Op. No. 1979 (File No. 3555), 602 P.2d
1255 (1979); Miller v. State, Ct. App. Op.
No. 24 (File Nu. 4972), 629 P.2d 546
<19dl).

Quoted inOksoktaruk v.State,Sup.Ct.
Op. No. 2089 (File No. 3986), 611 P.2d 521
(19801; Pricu v. Stale, Ct. App. Op. No. 100
(File No. 50831, 647 P.2d 611 (1982).

Staled in Daniels v. State, Sup. Cl. Op.
No. 183 (Kile No. 295), 388 P.2d 813
(1964).

§ 12.45.030 Code ok Criminal Procedure § 12.45.045

Secs. 12.45.030 — 12.45.040. Evidence required in certain cases.
IRepealed, § 21 ch 166 SLA 1978.]

M 4* “fivtdeneeM >*-pee*«sexual cflidatt hkI'li>I»iof

inlfff* In prosecu’ions for

the crime of sexual assault in any degree or an attempt to commit
sexual assault in any degree, evidence of the complaining witness’
previous sexual conduct shall not be adm itted nor reference made to it
in the presence ofthejury except as provided in this section. When the
defendant seeks to admit the evidence for any purpose, the defendant
may apply for an order of the court at any time before or during the
trial or preliminary hearing. After the application is made, the court
shall conduct a hearing in camera to determine the admissibility ofthe
evidence. If the court finds that evidence offered by the defendant
regarding the sexual conduct of the complaining witness is relevant,
and that the probative vulue ofthe evidence offered is not outweighed
by tho probability that its admission will create undue prejudice, confu-
sion of the issues, or unwarranted invasion of the privacy of the com-
plaining witness, the court shall make an order stating what evidence
may be introduced and the nature of the questions which shall be
permitted. The defendant may then offer evidence under the order of

the court.

(b) In the absence ofa persuasive showing to the contrary, evidence
of the complaining witness’ sexual conduct occurring more than one
year before the date ofthe offense charged is presumed to be inadmissi-
ble under this section.

(c) Inthis section "complaining witness” means the alleged victim of
the crime charged, the prosecution of which is subject to this section.
(8 1ch 165 SLA 1975; am § 18 ch 166 SLA 1978)

Cross references. — For similar court
rule, see Evid. R. 404(a)(2).

NOTES TO DECISIONS

285 (File No. 6832), 667 P.2d 1275 (1983).

evidence. — In prosecution for attempted Applied in Pudgelt v. Slule, Sup. Ct.
sexuol ussault in the first degree, defen- Op. Ni. 1801 (File No. 3317), 590 P.2d 432
dunt’s counsel should have moved foran in  (19791; Moss v. State, Sup. Cl. Op. No.
camera hearing before presenting any cvi- 2239 (File No. 4389), 020 P.2d 674 (1980);
dunce relating lo the victim's prior sexual KvusnikoiT v. Slate, Ct. App. Op. No. 314
conduct. Baden v. Stale, Ct. App. Op. No. (File No. 5588), 674 P.2d 302 (1983).

In cunierahcuring before presenting

Modern status ofadmissibility, in statu-
tory rape proseculion, of complainant's
prior sexual nets or general reputation for
unchustity, 90 ALR3d 1300.

Colinternl references. — Modern
status of admissibility, in forcible rape
prosecution, of complainant's prior sexual
acts, 94 ALU3d 257.
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Effect of amendincuts. — Tlir* INH.i 12.62*035" near the beginning of subset Effect of a.mendmen_t!!_ - The 198-1  tuted "former AS 11.15.120, 11.15.134, or
uineiiilnienl  inserted "and in AS lion tu). amendment, in sublw.ctmn (€). in para-  1315160; former 11.40080, 11.40.110,
graph (1), substituted “former AS  1740.130,0r 11.40.200— 11.40.420; or the

A. 11.40.130; or the laws of another jurisdic- laws of another jurisdiction” for "ur for a
r~tg op ff, N3 ififni-m atinn. tion" for "or for a violation or attcmp'ed violation or attempted violation of un of-

.£ ¢/ Notwithstanding any other provision of law, an interested person us

defined in (p) of this section may request from the commission records
of all convictions involving contributing to the delinquency ofa minor
and any sex crimes of a person who holds or applies for a position in
which the person has or would have supervisory or disciplinary power
over a minor. The commission shall authorize the disclosure of the
information to the requesting interested person and shall provide a
copy of the information to the person who is the subject of the request.

(b) Arequestforrecordsunder (a)ofthis section shall include wiLhin
it the fingerprints ofthe person who is the subject of the request and
any other data specified in regulations adopted by the commission. The
request shall be on a form approved by the commission, and the com-
mission may charge a fee to he p:.;d by the requesting interested person
for the actual cost of processing the request. The commission shall
destroy an application within six months after the requested informa-
tion is sent lo the requesting interested person and the person who is
the subject of the request.

(c) The commission shall adopt regulations to implement the provi-
sions of this section.

(d) Ifan individual is denied employment as a result of the disclo-
sure of inaccurate or incomplete records under this section, an action
may be brought against the state. No other action may be brought
against the state, or an agency or employee of the state, as a result of

~disclosing or failing to disclose criminal justice information.
- (e> Ab used in this sectior/

J'S > ftl)."cop~ributingJaithajdjlinquencv-nfAmiaor:lhneans a com iction

for a violation or uttempted violations of AS 11.51.130(ul(ll. (3), or (5);
h.mer As 11.40.130; or the laws of anotherjurisdiction if the offense
would have boon a crime in this state under As 11.51.130(a)(1), (3), or
(5) or former AS 11.40.130 if committed in (he slate;

(2) "interested person™ means a corporation, company, partnership,
firm, association, organization, business trust, or society, as well as a
natural person, that employsor solicits the employmentofa person to
serve with or without compensation in a position in which Ilie person
has or would have supervisory or disciplinary power over a minor;

(3) "sex crime" means a conviction fora violation or attempted viola-
tion of AS 11.41.410— 11.41.470, AS 11.61.110(a)(7), or AS 11.66.100
- 11.66.130; former AS t1.15.120, 11.15.134, or 11.15.160; former AS
11.40.060. 11.40.110, 11.40.130, or 11.40.200 — 11.40.420; or the laws
of another jurisdiction if the offense would have been a crime in this

—~
—

.V | state under one of the sections listed in this paragraph if committed in

the stale. <¢ 2 ch 66 SLA 1983; am S 44 cli 6 SI.A 1984)

violation of an offense committed outsi Ju fense committed outside the stute" und
the state” and inserted "or former AS  nsections listed in this paragraph" for
11.40.130,” and in paragraph (3) substi- "above sections.”

Sec. 12.62.040. Security, updating, and purging, (a) Criminal
justice information systems shall

(1) be dedicated to law enforcement purposes and be under the
managementand control oflaw enforcementagencies unless exempted
under regulations adopted under AS 12.62.010;

(2) include operating procedures approved by the commission which
are reasonably designed to assure the security of the information con-
tained in the system from unauthorized disclosure, and reasonably
designed to assure that criminal offender record information in the
system is regularly and accurately revised to include subsequently
furnished information;

(3) include operating procedures approved by the commission which
are designed to assure that information concerning an individual shall
be removed from the records, based on considerations ofage, nature of
record, and reasonable interval following the last entry of information
indicating that the individual is still under the jurisdiction of a law
enforcement agency.

(b) Notwithstanding any provision of this section, any criminal jus-
tice information relating to minors which is maintained as part ofa
criminal justice information system must be afforded at leas,, the same
protection and is subject to the same procedural safeguards for the
benefitofthe individual with respect to whom the information is main-
tained, in matters relating to access, use and security as it would be
under AS 47.10.090. (8§ 1ch 161 SLA 1972)

Sec. 12.62.050. Interstate systeniR forthe exchange ufcriminal
justice information, (a) The commi ball regulate the participa-
tion by all statu and local criminal ju agencies in an interstate
system for the exchange of criminal ju... m information, and shall he
responsible to assure the consistency ofthe participation with the pro-
visions and purposes of this chapter. The commission may not compel
any criminal justice agency to participate in an interstate system.

(b) Direct accessto an interstate system for the exchange ofcriminal
justice information shall bu limited to those criminal justice agencies
that are expressly designated for that purpose by the commission.
When the system employs telecommunications uccuss terminals, the
commission shall limitthe number and placementofthe terminals to
those for which adequate security measures may be tuken and as to
which the commission may impose appropriate supervisory regu-
lations. (§ 1ch 161 SLA 1972)
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iI>) If more than one power is proposed, each appears separately on
the ballot.

(cl The borough mayor shall certify the election results to the
Department of Community and Regional Afiuirs. If the majority of the
votes cast on the question is favorable, the borough shall assume the
added power within 30 days of certification of election results. (§ 2 ch
118 SLA 1972; am S 9 ch 200 SLA 1972)

Chapter 41. P'-*vers of Third Class Boroughs.

Section

10. Powers of third eluss boroughs
20. Assembly to serve as school hoard

Sec. 29.41.010. Powers of third class boroughs, (a) A third class
borough shall exercise the areawidc powers of education and tax as-
sessment and collection in the manner provided for second class bor-
oughs. Areawide exercise of powers other than education and tax
assessment and collection is not authorized.

(b) A third cluss borough may by a majority vote of the voters in a
general orspecial election provide for planning, platting and zoning in
accordance with AS 29.33.C70 — 29.33.245 for boroughs and may exer-
cise any general law municipal power which a second class borough is
authorized to assume by thif title. Powers assumed by a third class
borough under this section may be exercised only within service areas.
A third class borough may establish, operate, alter or abolish service
areas in the manner provided by AS 29.63.090 for second class bor-
oughs. The acquisition ofadditional powerson a service area basis may
be initiated in either of two ways:

(1)a number of voters equal to 15 per cent of the number of votes
custin the proposed r*u'vice area at the preceding regular election may
file a petition with the assembly; or

(2) the assembly may place the question on the ballot.

(c) A third cluss borough may borrow money and issue negotiable
general obligation, revenue or refunding bonds and other evidences of
indebtedness as provided for first and second class boroughs in AS
29.58.150 — 29.58.340.

(d) A military reservation within u third clt?a® bnriqgh is not part of
the borough school district until the military mission is terminated or
until inclusion in the borough school district isapproved by the Depart-
ment of Education. |'owever, operation of the military reservation
schools by the borougl school district may be required by the Depart-
ment of Education under AS 14.14.110. If the military mission of a
military reservation terminates or continued managementand control
by a regional educational attendance area is disapproved by the

Denariment of Education, operation, management and control of

§ 29.41.020 Municipal Government S 29.43.020

district in which the military reservation is located. (S 2 ch 118 SLA
1972; am 8 4 ch 32 SLA 1973; am § 7 ch 72 SLA 1974; am § 7 ch 13
SLA 1975; am 8§ 35 ch 124 SLA 1975; am 88 1,2 ch 93 SLA 1977)

Legislative history reports. — For
reportonch. 72,SLA 1974 (HCSCSSB J22

NOTES TO

Operation of military reservation
schools. — Nothing in the legislature's
1975 amendments requires local school
districts that take over operation of mili-
tary reservation schools to assume any
risk of loss or duty to insure school build-
ings. State v. Fairbanks N. Star Borough

|Finance! am Hi. sec 1974 House Journal,
p. 519.

DECISIONS

The slate must bear the loss resulting
from the fire destruction of u military
reservation school operated by a local
school district in the absence of provisions
to the contrary. Stale v. Fairbanks N. Star
Borough School Dist.,, Sup CIl. Op. No.
2257 (File N0.44771,621 I'.2d 1329(1981).

School Dist., Sup. Ct. Op. No. 2257 (File
No. 4477), 621 P.2d 1329 (1981).

Sec. 29.41.020. Assembly to serve as school board. The borough
assembly is the borough school board for third class boroughs. The
borough executive is the presiding officer of the borough assembly and
president of the school board. The borough executive has all powers of
a borough executive except for the veto power. (§ 2 ch 118 SLA 1972;
am § 30 ch 94 SLA 1980)

- — sieitiuu  rrcifjlil tiiiuu ufjpiy 10 ooara
amendmentdeleted the former seccnd sen- sions.”
tence, which read: "Where applicable,

Chapter 43. Powers of Cities Outside Boroughs.

Section Section

10. Additional powers 100. Ettcnsion of curfews outside cities
20. Assessment and tax collection 105. Enforcement of curfews

30. Education 110. Penalty for violation of curfew

40. Planning und zoning

Sec. 29.43.010. Additional powers. In addition to the powers
granted by AS 29.48, cities outside boroughs are granted the powers
specified in thischapter Powers ofthis chapter which are incorporated
by reference to laws governing boroughs apply to home rule cities
outside boroughs only in those cases in which they are made applicable
to home rule boroughs in the provisions incorporated. (S 2 ch 118 SLA
1972)

Sec. 29.43.020. Assessment und tax collection. Home rule and
first class cities outside boroughs may assess, levy and collecta general
property tax. A property tax if levied must be assessed, levied and
collected as provided by AS '29.53 forboroughs. cilb's out =(<le I-.h m u.i,.-
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NOTES TO DECISIONS

Applied in Cily uf Ynkutut v. Kyimm,
Sup. Ct. Op. No. 2581 IKile Non. 6038,
6090), 654 P.2d 785 (19821.

Sec. 29.43.030. Education. Home rule and first class cities outside
boroughs constitute city school districts and establish, maintain, and
operate a system of public schools as provided by AS 29.33.050 for
boroughs. (§ 2 ch 118 SLA 1972)

Sec. 29.13.040. Plunning and zoning, (a) Home rule and first
class cities outside first andsecond class boroughs shall,andsecond
class cities outside first and second classboroughs may, provide for
planning, platting and zoning, as provided by AS 29.33.070 —
29.33.2-15 for boroughs.

(b) Home rule and first class cities within third class boroughs shall,
and second class cities within third class boroughs may, provide for
planning, platting and zoning, as provided by AS 29.33.070 —
29,.'i'1.2-15 for boroughs. () 2 ch 118 SLA 1972; am 88 8, 9 ch 93 SLA

1977)

Effect of amvnilnicntu. — Tliu 1977 cluss” preceding "boroughs"” in two places
amendment inserted "first und second in subsection (a) and added subsection Ib).

Sec. 29.43.100. Extension of curfews outside cities. The provi-
sions of a curfew ordinance enacted by a city of any class concerning
minors shall be imposed in the total area within 20 miles of the limits
of that city. If a given area lies within 20 miles of two or more cities
with conflicting curfew ordinances, the provisions of the curfew
ordinance of the city having the largest population prevails as to the
overlapping area. (8 1ch 86 SLA 1962)

Devisor's notes. — Formerly AS “cily"” were deleted ns the classification of
11.60.250. Itenumbered in 1978 under municipalities in ibis title no longer
S 22.ch. 166, SI.A 1978. Also in 1978, the includes villages. See AS 29,08.
wurds "or village” following the word

See. 29.43.105. Enforcementofcurfews, (a) The municipal peace
officers shall enforce the provisions of the ordinance inside the city
limits. Under AS 29.43.100 — 29.43.110 the state peace officers shall
enforce the provisions of the ordinance in the area outside the city
limits.

(h) In -in area wheie state peace officers are not available, the
municipal peace officer may enforce the provisions of the ordinance in
the area outside the city limits if the enforcement r< oonsihilities are
delegated by contract between lhe “Itile nnd the miinicipnlilv. IS 3 eh

§ 2943110 Municipal Government § 2948010

Devisor's notes. — Formerly AS
11.60.250. Renumbered in 1978 under
5 22, ch. 166, SLA 1978.

v\Q /

|- '"N4? Yin PAnnltV (fir FirsUfL" " nt Hirfftffj/ penalty for
violation of AS 29.43.100 — 29.43.110 is as prescribed by the curfew
ordinance of the city, and a fine so paid shall be paid to the city when
the violation takes place in the city. Otherwise the fine shall be paid
to the state. However, the penalty shall not exceed a fine of $300, or
imprisonment for 30 days, or both. (§ 2 ch 86 SLA 1962)

Devisor's notes. — Formerly AS
11.60.25b. Denumbercd in 1978 under
5 22, ch. 166, SLA 1978.

Chapter 48. Powers Applicable to All
Municipalities.
Article
1. General Powers (856 29.48.010 - 29.48.020)
. Facilities, Services and Regulation (55 29.48.030 — 29.48.110)
. Municipal Enactments (99 29 48.130 — 29.48.2201

2
3
4. Miscellaneous Provisions (99 29.48.250 — 29.48.270)
5. Construction of Powers (95 29.48.310 — 29.48.330)

Article 1. General Powers.

Section

10. General powers
20. Second class borough powers outside
cities

Sec. 29.48.010. General powers. Municipalities have the
following general powers, subject to other provisions of law:

(1) to establish and prescribe the functions of municipal depart-
ments, offices or agencies;

(2) to establish and prescribe salaries for the elected nnd appointed
municipal officers and employees;

(3) to make investigations of the affairs of the municipality and
make inquiries into the conduct of a municipal department;

(4) to enter into agreements, including those for cooperative orjoint
administration of any functions or powers with a locul government,
with the state, or with the United States;

(5) to require periodic and special reports front a munic pal depart-
ment to be submitted through the municipal executive;

(6) lo sue and be sued;

(7) to levy taxes und special assessments;

(8) to enforce ordinances and to prescribe penalties for violations;

(9) to acquire, manage, control, use nnd dispose of real and personal
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Sec. 47.08.1-10. Definitions. In A S-17.08.010 — 47.08.140

(1) "applicant® means a person who has suffered a catastrophic
illness and is applying for assistance under AS 47.08.010 — 47.08.140
or isthe subject of an application for assistance under AS 47.08.010 —
47.08.140;

(2) "applicant's share” means the amount of the total medical
expense related to the catastrophic illness which the committee deter-
mines the applicant can reasonably be expected to pay based on
income, assets, and number of dependents under AS 47.08.060;

(3) 'catastrophic illness” means illness or injury which results in
medical expenses of over $1,000 during a period not to exceed 12
months, after all other sources of third-party puyment have been
exhausted;

(4) "committee” means the Catastrophic Iliness Committee, treated
under AS 47.08.020;

(5) "elective medical orsurgical procedures”meanstreatmentwhich
is nut essentiul to the life or health of a person;

(6) "family” meanstwo or more persons related by blood or marriage
or adoption living as one economic unit;

(7) "liquid assets” means assets which can be readily converted to
cash;

(8) "medical expenrV means any financial obligation incurred in
the course oftreatment of illness as prescribed by a physician, includ-
ing bills for ancillary services, patient transportation, transportation
of a medical or family escort when reasonably necessary, or living
expenses while receiving outpatient treatment in a community to
which the applicant is not reasonably able to commute from the appli-
cant’s permanent place of abode;

(9) "nonliquid assets” means all assets which are not liquid assets;

(10) "permanent place of abode” means a dwelling, or a dwelling
unit in a multiple dwelling, including lots and outbuildings or an
appropriate portion of these, which are necessary to convenient use of
the dwelling unit;

(11) "provider” means a licensed physician, pharmacist, dentist, or
other health service worker or a licensed hospital, clinic, skilled
nursing home, intermediate care facility or health maintenance orga-
nizatior. which has provided services not excluded by AS 47.08.050 to
an applicant as a result of a catastrophic illness;

<12i 'third-party payments" means payments of medical expenses
related to a catastrophic illness by sources other than the applicant or
the committee, including but not limited to state and federal medical
assistance programs, private health insurance, employment-related
health insurance, military health insurance, workers’ compensation,
violent crime compensation, Indian Health Service of the United

Stales Departmentof Health and Human Services, and awards in legal
actions. (8§ 1ch 107 SI.A 1978)
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Chapter 10. Delinquent Minors and Children
in Need of Aid.

1. Children's Proceedings (99 47.10.010 — 47.10.142)
2. Juvenile Institutions (99 47.10.150 — 47.10.220)
3. Cure of Children (99 47.10.230 — 47.10.260)

4. General Provisions (99 47.10.270 — 47.10.290)

NOTES TO DECISIONS

Cited in Florea v. Flores, Sup. Ct. Op.
No. 1875 (File No. 3832), 598 P.2d 893

(1979).
Article 1. Children’s Proceedings.
Section Section
10. Jurisdiction 85. Child in need of aid;religious
20. Investigation and petition treatment
30. Summons and custody of minor 90. Records
40. Release of minor 95. Arrest ofu minor
50. Appointmentofguardian ad litem or 100.Retention ofjurisdiction over minor
attorney 110. Appointment of guardian or
60. Waiver ofjurisdiction custodian
70. Hearings 120. Support of minor
75. Young adult advisory panels 130. Detention
80. Judgments and orders 140. Temporary detention and detention
81. Predisposition hearing reports hearing
82. Bestinterests of the child 142. Emergency custody and temporary
83. Review hearing information placement hearing
84. Legal custody, guardianship, and
residual parental rights and

responsibilities

See. 47.10.010. Jurisdiction, (a) Proceedings relating to a minor
under 18 years ofage residing or found in the state are governed by this
chapter, except as otherwise provided in this chapter, when the court
finds the minor

(1) to be a delinquent minor as a resultofviolating a criminal law
of the state or of a municipality of the state; or

(2) to be a child in need of aid as a result of

(A) the child being habitually absent from home or refusing to
acceptavailable care,or having no parent, guardian, custodian or rela-
tive caring or willing to provide care, including physical abandonment
by

(i) both parents,

(ii) the surviving parent, or

(iii) one parent ifthe other parent’s rights and responsibilities have
been terminated under AS 47.10.080 or voluntarily relinquished;
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(111 the child bc-ini* in need of medical treatment to cure, alleviate,
or prevent substantial physical harm, or mental harm as evidenced by
Hulun* to thrive, severe anxiety, depression, withdrawal, or untoward
tiggi essive behavior or hostility toward others, and the child's parents
are unwilling to provide the medical treatment;

(t'l the child having sulTered substantial physical harm or if there is
an imminent and substantial risk that the child will suffer such harm
as a result of the actions done by or conditions created by the child’s
parent, guardian or custodian or the failure ofthe parent, guardian or
custodian adequately to supervise the ™ild;

(1)1 the child having been sexually auused either by the child's
parent, guardian or custodian, or as a result of conditions created by
tlu! child’s parent, guardian or custodian, or by the failure of the
parent, guardian or custodian adequately to sir* ise the child;

(El the child committing delinquent acts as a result of pressure,
guidance, or approval from the child’s parents, guardian or custodian;

(Il the child having sulTered substantia! physical abuse or neglect as

a result of conditions created by the child’s parent, guardian or
custodian.

, AVAIJtH When a minor is accused of violating a traffic statute or regu-
.({VAn.tlion, a traffic ordinance or regulation of an incorporated munic-

ipality, a fish and game stutute or regulation under AS 16 or a parks
and recreational facilities statute or regulation under AS 41.21,
excepting a statute the violation of which is a felony, the procedure
prescribed in AS -17.10.020 — 47.10.090 may not be followed, except
that a parent, guardian b. legal custodian shall be present at all pro-
ceedings. The minor accused ofa traffic offense, a fish and game statute
or regulation violation under AS 16 or parks and recreational facilities
violation under AS 41.21 shall be charged, prosecuted, and sentenced
in the district court in the same manner as an adult.

(c) In a controversy co.'cerning custody of a minor, the court may

appointaguardian ofthe person and property ofa minorand may order
support from either or both parents. Custody ofa minor may be given
to the Department of HcalLh und Social Services, and payment of sup-
port money to the department may be ordered. \| Zlart 1ch 145 SLA
1957;am S 1ch 76 SLA 1961; am 88 1,2 ch 110 SLA 1967;am 8 1ch

61 SLA 1969;am 8 6cli 101 SLA 1971;am 88 7,Bril'””)SLA 1977;am
8 1ch 101 SLA 1962)

Cross rt'fcrciim . -Sor*Hull's cif G'hil-
tlmi's Priiceilim*. Alaska Rules of Courl
rm m liiif anil Ailivinislratinn. Fur waiver
uljiii imlk linn,set* AS 17.K).(I(i0. Forprovi-
sions relating tu child protection, set? AS
«17.17. Kor provisions establishing office of
child advocacy, see AS 47.50.

amendment added subparagraph (21(F) to
subsection (a).

Friilor's notes. — Section 7, ch. 110,
SLA 1907,as amended by § 80, ch. 09,SLA
1970, provides: "In exercising its jurisdic-
tion under AS 47.10, the superior court
may designate district judges and magis-
ICffect of amendments* — The 1982 trates as masters under Civil Rule 53.”
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Section 32, ch. 63. SLA 1977, provides:
“Section 7 of this Act has the effect of
changing Children's Rule 12 by deleting
any references to Truant from school
‘cndangcriing) the morals or healUi,’
‘being wayward or habitually disobedient,

NOTES TO

Applicability of 1977 amendment. —
Ail cases pending at the lime of the enact-
ment of the new children's statute by the
1977 acts are entitled to bearing under the
r.ew, rattier than the old. standards. In re
J.M., Sup. Ct. Op. No. 1548 (File Nos.
3219, 3229),573 P 2d 1376 (1978).

In order to provide guidance in the supe-
rior court for the odministro..jn ofjuve-
nile justice, children adjudged dependent
under the standards of former subsection
(a)(5) of this section prior to its repeal in
1S77 are entitled, on request, to a disposi-
tional hearing under the standards of the
newly-enacted subsection (a)(2)(C) of this
section. In re J.M ., Sup. Ct. Op. No. 1548
(File Nos. 3219. 3229), 573 P2d 1376
(1978).

Children adjudged dependent under
former (a)(5) of this section are entitled on
request to nn udjud:co*:v? l,earing under
the standards c f subsection (a)(2)(C* In re
C.L.T., Sup. Ct. Op. No. 1865 iFilc No.
3607). 597 P.2d 581 (1979).

Rehabilitation, rather than punish-
ment, is the express purpose of juve-
nile jurisdiction. Mere confinement
without treulincnl does not contribute to
the goal of rehabilitation; such confine-
ment constitutes cruel und umisuul pun-
ishment. Rust v. State, Sup. Cl. Op. No.
1668 (File No. 3172). 582 P.2d 131 (1978).

Principal precept behind children's
court concept iB that n person under 18
years of age docs have mature judg-
ment nnd may not fully realize the conse-
quences of his acts, and lliut therefore he
should not generally hnvo to hear the
stigma ofucriminal conviction for the rest
ofhis life. In re P.H., Sup. Ct. Op. No. 857
(File No. 1538), 504 P.2d 837 (1972).

A child "in need of uid” appears to
be the functional equivalent pf a
"dependent” child under this section os
it -.LL.U prior lo its 1977 amendment. In
re C.L.T., Sup. Cl. Op. No. 1860 (File No.
3607), 597 P.2d 518 (19791.

The phrnoc "under 18 years of nge™
refers to the nge of the accused person at
the time of the alleged nfTense. In rc P.H .,
Sup. Ct. Op. No. 857 (File No. 1538). 504
P.2,1 837 (1972).

or 'uncontrolled,’ Bnd has the efTecl of
substituting the words ‘child in need ofaid’
for the terms ‘child in need ofsupervision’
and ‘'dependent’ where those two terms
appear in Rules of Children's Procedure.”

DECISIONS

Jurisdiction dependent upon uge of
offender at time ofacL — Juvenilejuris-
diction of the superior court in delin-
quency proceedings is dependent upon the
age of the offender nl the time ofthe delin-
quent acts. Henson v. State, Sup. Ct. Op.
No. 1590 (File No. 3021). 576 P.2d 1352
(1978).

Child is exempt from criminal pros-
ecution unlit .hildrvn's court wuivcs
jurisdiction. — From the moment a child
commits un offense he is exempt from
criminal prosecution until the children’s
court properly waives itsjurisdiction. In rc
.U f., Sup.CL Op. No. 857 (File No. 1538),
J04 P.2d 837 (1972).

Deferring action against child until
18th bl-lhdny would frustrate purpose
of juvenile courts. — To allow officials
charged with the execution of the law to
prosecute .a child offender as a criminal
merely by deferring uclion until the child's
18th birthday would frustrutc the purpose
ofjuvenile courts. In re P.H., Sup. CI. Op.
No. 857 (File No. 1538), 504 P.2d 837
(1972).

Serious constitutional issues would
arise if thu nature of the proceedings
aguinsl a child uffender were lo depend on
the arbitrary decision of luw-cnforcement
officials. In re P.H., Sup.. Ct. Op. Nu. 857
(File No. 1538), 504 P.2d 837 (1972).

When person over or under certain
uge. — With respect to penal Btntutes,
whether o person is over or under u certnin
age depends upon whether he has reached
that particularanniversary ofhis hirtliduy
or not. Slate v. Linn, Sup. Ct. Op. No. 47
(File No. 122), 363 P.2d 361 (1961).

"Delinquent' si.-tus depends not upon
a criminal conviction but upon proofthat
the juvei-ilc committed acts which would
huvc been criminal if committed by an
adult. Rust v. Stale, Sup. Cl. Op. No. 1668
(File No. 3172). 582 P.2d 134 (1978).

Ono who committed ucrimo when 18
years ofuge could tic crimin illy prose-
cuted, ns un adult, when he hud been
previously adjudged a delinquent minor
and the court had retained supervisory
jurisdiction over Imn until age 19. Henson
v. State, Sup. Ct. Op. No. 1590 (File No.
3024). 576 I".2il 1.352(11)78).
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‘-ormer AS 17.12.110(d)(4) notin con-
(1 ct. — Ft -mer AS 17.12.110(d)(4), which
provided that a person who, while under
the age of 18, possesses, controls or uses
any amount of marijuana was, upon con-
viction, guilty of a misdemeanor pun-
ishable by a fine of not more than $1000,
was nutin conflict with paragraph (a)( 1) of
this section nnd AS 47.10.080(b)(1).
M.O.W. v. Slate, Cl. App. Op. No. 95 (File
No. 4846), 645 P.2d 1229 (1982).

Slate mBy interfere with ccrtuln con-
ductofchildren in need ofaid. — Con-
duct of children alleged to be in need of
supervision |sce now children alleged to be
in need ofaid|, such as running away from
tioine und foster home placement, may
constitutionally be interfered with by the
state. L A.M. v. State, Sup. Ct. Op. No.
1249 (File No. 2221), 547 P.2d 827 (1976!.

(ntcrcsls to he protected by legisla-
tion regarding children in need of nid.
— Sec L.A.M. v. State, Sup. Ct. Op. No.
1249 (File No. 2221), 547 P.2d 827 (1976).

Means chosen by the statu to protect
children are closely nnd substantially
related to an npproprintc government
interest. L.A.M. v. State, Sup. Cl. Op. No.
1249 (File No. 2221), 547 P.2d 827 (1976).

The purpose of the supervision or
treatment i intempluted by thu cre-
ation of the bild in need of supervi-
sion [see now t'liid in need ofaid), and its
predecessor not.criminal delinquency was
reintegration ol the child into her family
and resumption o.'parental custody includ-
ing parental conlnl. L.A.M. v. State Sup.
Ct. Op. No. 1249 (File No. 2221), 54? P.2d
827 (1976).

The discretion allotted a parent in
the administration of punishment is
not unlimited. Clearly it doc9 not extend
to punishmontregularly causing the "sub-
stantial physical harm” which under sub-
section (a)(2)(C) determines that a child is
in need ofnid. In re D.C., Sup. Ct. Op. No.
1862 (File No. 3840), 596 P.2d 22 (1979).

A minor who bus been adjudged a
child I.i need of supervision |[now child
in need of uidl cannot be institu-
tionalized under the Children's Code. In
re A Minor Cl ild, Sup. Ct. Op. No. 737
(Pile No. 1524) 490 P.2d 658 (1971).

Thu Department of Health und Social
Services does not, assess the authority to
institutionalize an; inir-ir, including one
who has been duel, red a chi'd in need of
supervision |[sec no child i <need of uid|,
who has been cuinmi 'ted to its custody. It
is unreasonable to cu'slrje Alaska chil-
dren's statutes in a mao ,* which would

Alaska Statu..
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result in the grant to the Department of
Health und Social Services of broader
powers of commitment than possessed by
the trial court. In re A Minor Child, Sup.
Ct. Op. No. 737 (File No. 1524), 490 P.2d
65811971).

Requisites todetermination ofdelin-
quency. — Before ajuvenile can be deter-
mined delinquent in a proceeding which
could result in commitment to on institu-
tion. thus curtailing his freedom, certain
requisites must be met. First, written
notice of the charges must be given to the
juvenile and his parents sufficiently in
advance of the proceedings to allow prep-
aration to meet the charges. Second, the
child and his parents must be apprised of
the right to counsel, including appointed
counsel in case of indigency. Third, the
child may exercise his privilege against
self-incrimination. Lastly, absent a valid
confession, the determination of delin-
quency cannot be sustained in the absence
of sworn testimony, which is subject to
cross-examination. EJ. v. State, Sup. Ct.
Op. No. 628 (File No. 1144), 471 «-*d 367
(1970).

Minorproperly declared delinquent.

— Where the lower court determined that
a minor would not abide by any orders il.
entered regarding her supervision under
former subsection (j) of AS 47.10.080, this
behavior constituted willful criminal con-
tempt ofthe court's authority; were she on
adult, her actions would be characterized
as a "crime" under Alaska statutes. She
was, therefore, properly declared a delin-
quentand sub’-ct lo those sanctions avail-
able for the .orrection of a delinquent
minor's behavior. L.A.M. v. State, Sup. Ct.
Op. No. 1249 (File No. 2221), 547 P.2d 827
(1976).

‘’here the parents’ interests are
hostile to the child's, the parents may
notscl ctthe child's attorney. Wagslaff
v. Supe ior Court, Family CourtDiv., Sup.
Ct. Op. No. 1144 (File No. 2208), 535 P.2d
1220 (19751.

Then the child muy retain the attor-
ney of his choice or, -n the alternative,
ask (he court to appoint an attorney for
him. Wugsta” v. Superior Court, Family
Court Div., Sup. Cl. Op. No. 1144 (File No.
2208). 535 P.2d 1220 (1975).

Anil court must respect choice. — If
the child bus retained counsel, the court
must respect the child's choice. Wagaloffv.
Superior Court. Family Court Div.. Sup.
Ct. Op. No. 1144 (File No. 2208), 535 P.2d
1220(1975).

The required stu-ulard of proof tins
been increased from "a preponderance of
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the evidence" to "beyond a reasonable
doubt” in the adjudicatory stages of at
least those delinquency proceedings in
which a child is charged with an act that
wuuld be a crime if committed by an adult.
EJ. v.state, Sup.Ct. Op. No.628 (File No.
1144), 471 P.2d 367 (1970).

Privilege against self-incrimination.
— St-e E.L.L. v." Slate, Sup Ct. Op. No.
1540 (File No. 3374), 572 P.2d 786 < 977)
(decided prior to the 1977 amendment to
this Bection).

Violation of former law relating to
purchase of intoxicating liquors by
minors. — See Purdy v. United States, 16
Aiaska 173, 146 F. Supp. 762 (D. Alaska
1956).

Prosecution forjoyriding. — Subsec-
tion (b) of this section and former AS
28.35.010(d) dcmonstrot.d a dear legisla-
tive intent to exclude from the coverage
and requirements of the juvenile code
those cases involving alleged misde-
meanor violations of Alaska’'s "joyriding”
statute by persons under 18 years of age.
Slate v.G.L.P.,Sup.Ct. Op.No. 1786 (File
No. 2978), 590 P.2d 65 (1979).

One under 18 years of age could be
charged, prosecuted and sentenced in the
district court, as an adult, for a misde-
meanor violation of Alaska's "joyriding”
statute, former AS 28.35.010(a), before
there had been an order by the superior
court waiving the latter court's juvenile
jurisdiction. State v. G .L.P, Sup. Ct. Op.

No. 1786 (File No. 2978), 590 P.2d 65

(1979).
Termination of parental rights due
to abandonment. — In proceeding to

terminate parental rights, although ‘rial
judge orally stated that he considered in-
voluntary incarceration to constitute
abandonment, where written findings of

Collateral references. — 27 Am. Jur.,
Infants, §89 101 to 112; 31 Ain. Jur., Juvo-
n-‘e "™-urls and Delinquents, Dependent
ar--' Neglected Children, §1 13 to 50.

43 CJ.S., Infants, 8§89 6, 93 el seq.

Another court'sjurisdiction over a child
us affected by assumption ufjurisdiction
by juvenile court. Il ALR 147; 78 ALR
317; 146 AI.R 1153.

Vagrancy of minors, 14 ALR 1507.

Constitutionality of statu'a which, for
reformatory purposes, deprives parent of
custody or control of child, 60 ALR 1342.

fact, submitted by slale and signed by
court, referred to parent's voluntary
absence from October of 19bC to June of
1981 as the relevant conscious disregard of
parental obligations, there was no
reversible error. Nada A. v. State, Sup. Ct.
Op. No. 2632 (File Noa. 6546, 6693), 660
P.2d 436 (1983).

There is no atatute authorizing
awards of attorney's feea in child in
need of aid proceedings, nor has any
rule or order authorizing Such an award
been promulgated. Cooper v. State, Sup.
CL Op. No. 2453 (Fi.'e Nos. 4906, 4970),
638 P.2d 174 (1981).

Appeal after serving sentence. — If
there remain collateral legal disabilities
apart from the sentence, an appeal is not
mooted even though the sentence has hcen
served. EJ. v. State, Sup. Ct. Op. No. 628
(File No. 1144), 471 P.2d 367 (1970).

Applied in In re S.D., Sup. Ct. Op. No.
1255 (File No. 2530),549 P.2d 1190 (1976).

Quoted in In re P.N., Sup. Ct. Op. No.
1127 (File No. 2191), 533 P.2d 13 (1975);
R.D.S.M. v. Intake Officer, Sup. Ct. Op.
No. 1449 (File No. 2821), 565 P.2d 855
'1977); N.P.A. v. State, Sup. Ct. Op. No.
2005 (File No. 4618), 604 P.2d 599 (1979);
E.A. v. State, Sup. Cl. Op. No. 2289 (File
Nos. 4687, 4870). 623 P.2d 1210 (1981).

Stated in D.R.C. v. State, Ct. App. Op.
No. 94 (File No. 4905), 646 P.2d 252
(1982).

Cited in Oranato v. Occhipinti, Sup. Ct.
Op. No. 1962 (File No. 3756). 602 ? 2a 442
(1979); P.S. v. Slate, Ct. App. Op. No. 194
(File No- 6870), 655 P.2d 1319 (1982);
State v. R.H., Ct. App. Op. No. 375 (File

No. 7768), P.2d (1984); Brower v.
State, Ct. App. Op. No. 381 (File No. 7816),
p.2d (1984)

Power of juvenile court to exercise
continuing jurisdiction over in, it delin-
quent or offender, 76 ALR 657.

Marriage as affecting jurisdiction of
juvenile court over delinquents or depen-
dents, 14 ALR2d 336.

Har.icidc byjuvenile as within jurisdic-
tion t juvenile court, 48 ALR2d 662.

Age ofchild at time ofalleged offense or
delinquency, or al time legal proceedings
arc commenced, as criterion ofjurisdiction
ofjuvenilo court, 89 AMI2d 506.
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Sec. -17.10.020. Investigation nd petition, (a) Whenever a per-
son informs the court of the facts which bring a minor within this
chapter, the court shall appoint a competent person or agency to make
a preliminary inquiry and report for the information of the court to
determine whether the interests of the public or of the minor require
that further action be taken. Upon the receipt of the report, the court
may informally adjust or dispose ol th? matter withouta hearing, or it
may authorize the person having knowledge ofthe facts of the case to
file with | te court a petition setting out the facts. Where the court
inforniaiiy adjusts or disposes of the matter, the minor may not be
detained or taken into the custody ofthe court, and the matter shall be
ciosed by the court upon adjustment or disposition.

(b) The petition and all subsequent pleadings shall be styled as
follows: "In the matter Cf .. a minor under
18 years ofage.” The petition may be executed upon the petitioner’s

information and belief, and shall be verified. It shall include the
following information:

(n the name, address and occupation ofthe petitioner, together with

the petitioner’s relationship to the n 'nr, and the petitioner’ interest
in the matter;

(2 the name, age and address of the minor;

3) a brief statement of the facts which bring the minor within this

chapter;
(-l) the names and addresses of the minor's parents;

(5) the name and address of the minor’s guardian, or of the person

having control or custody of the minor.
(c) Ifthe petitioner does not know a factrequired in this section, the
petitioner shall so state in the petition. (8 5 art I ch 145 SLA 1957)

Cross references. — For the pre'imi- Court. As to tho petition, see Children's
nurv inquiry referred to in (a) of this sec- Rule 8.
tie,., see Children's Rule 4, Alaska Rules of

NOTES TO DECISION-:

Distinctions between this sccliun Cited in M.O.W. v. State, C' op. Op.
and AS 25.24.310. — See Grunato v. No. 05 (File No. 4846), 645 ' 1229
Occhipinti.Sup.C1 Op. No. 1962 (KilcNo. (1982).

3756), 602 P.2d 4- 2(1979).

Collateral references. — 42 Am.Jur. quunl and Dependent Children, 55 13 to
2d. Infants. 55 M to 17, 20, 22 et seq.; 47 33.
Am. Jur. 2d, Juvenile Courts am* Delin- 43 C.J.S., Infants. 55 6, 93 et Beq.

Sec. 47.10.030. Summons and custody of minor, (a) Alter a peti-
tion ;s filed and after further investigation which the court directs, if
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the person having custody or control of the minor has not appeared
voluntarily, the court shall issue a summons which (1) recites briefly
the substance of the petition; (2) clearly states that at the hearing it is
possible that parental rights and responsibilities may be terminated
forever and that the minor may at the hearing be committed to the
DepartmentofHealth ar.d Social Services for possible adoption; and (3)
directs the person having custody or control of the minor to appear
personally in courtwith the minoratthe place and at the time set forth
in the summons.

(b) In all cases under this chapter the minor, each parent of the
minor and the guardian ofthe minorshall be given notice adequate to
give actual notice ofthe proceedings and the possibility oftermination
ofparental rights and responsibilities, taking into account education
and language differences which are known or reasonably ascertainable
by the petitioner or the department. The notice of the hearing shall
contain all names by which the minorhas been identified. Notice shall
be given in the manner appropriate under rules of civil procedure for
the service of process in a civil action under Alaska law or in any
mannerthe courtby orderdirects. Proofofthe giving ofthe notice shall
be filed with tie court before the petition is heard. The court may also
subpoena the parentofthe minor,or any other person whose testimony
may be necessary at the hearing. A subpoena or other process may be
served by a person authorized by law to make the service, and where
personal service cannot be made, the court may direct that service of
process be in a manner appropriate under rules of civil procedure for
the service of process in a civil action under Alaska law or in any
manner the court directs.

(c) Ifthe minorisin such condition orsurroundings thatthe minor's
welfare requires the immediate assumption ofcustody by the court, the
court may order, by endorsement upon the summons, that the officer
serving the summons uhall at once take the minor into custody and
make the temporary placement ofthe minor which the courtdirects. (8§
fartlch 145 SLA 1957;am § lch 110 SLA 1960; am § 0 ch 104 SLA
1971; am § 9 ch 63 SLA 1977)

NOTE9 O DECISIONS

Eililor's notes. — RLR v. State, Sup. looked lo Tor techniques of service on chil-

Ct. Op. No. 706 (File No. 1156), 487 P.2d
27 (1971) and Jolin Doe v. Stale, Sup. Ct.
Op. > . 707 (File No. 1240), 487 P.2d 47
(1971), !cd below, were decided prior to
the 1977 . inendmecnt ta this section, which
rewrote subsection (b).

The child and his pnrcnts must
rcceivo notice which would be deemed
edcquntc in a civil or criminul pro-
ceeding.These requirements suggest that
Alaska civil nnd criminal rules should he

dren. RLR v. Slate. Sup. Cl. Cp No. 706
(File No. 1156), 487 P.2d 27 UC7I).

Personal service upon the child is
required.John Doev. State, Sup. Ct. Op.
No. 707 (File No. 1240), 487 I»2d 47
(1971).

Notice, to comply with due process
requirements, must be given suffi-
ciently in udvancc of scheduled court
proceedings so thal reasonable opportu-
nity to prepare will lie nlT-aded Itl.R v.
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Sec. 47.10.001, Waiver of jurisdiction, (a) If the court finds ot a
hearing on a petition that there is probable cause for believing that a
minor is delinquent nnd finds that the minor is not amenable to
treatmentundertlischapter, itshall order the case closed. After a case
is closed under th\» subsection, the minor may be prosecuted as an
adult.

Ib) IRepealed, $8 ch 110 SLA 1087.1

(c) IRepealed, $8 ch 110 SLA 1067.1

(d) A minor is unamenable to treatment under this chapter if the
minor probably cannot be .ehabililated by treatment under this chap-
ter before reaching 20 years ofage. In determining whether a minor is
unamenable to treutment, the court may consider the seriousness of
the offense the minor is alleged to have committed, the minor's history
ofdelinquency, the probable cause ofthe minor’s delinquent behavior,
and the facilities available to the division ofyouth and adult authority
for treating the minor.

(e) A person who has been tried as an adultunder this section, or the
Departmentof Health and Social Services on the person’s behalf, may
petition the superior court to seal the records of all criminal pro-
ceedings, except traffic offenses, initiated against the person, and all
punishments assessed against the person, while the person was a
minor. A petition under this subsection may not be filed until fiveyears
alter the completion of the sentence imposed for the offense for which
the pencil was tried as an adult. If the superior court finds that the
punishment assessed against the person has had its intended
rehabilitative effect, the superior court shall order the record of pro-
ceedings and the record of punishments sealed. Sealing the records
restores civil rights removed because ofa conviction. A person may not
use these sealed records for any purpose except that the court may
order their use for good cause shown or may order their use by an officer
of the court in making a presentencing report for the court. (8§ 9art1
ch 145 SLA 1907;am 8 1ch 118 SLA 1962; am 88 3,8 ch 110 SLA 1967;
am 8 6 ch 104 SLA 1971; am § 13 ch 63 SLA 1977)

Cross references. — For hearings See also. Children's Rule 3, Aluska Rules
before thejuvenile court,see A $-17.10.070. of Court.

NOTES TO DECISIONS

Non-criminal treutment of child child offenders. — The wniver procedure
offenders is lo he rule. — The statutory  set out in this section and in Rule of Chil-
framework for dealing with child offenders dren’s Proccdtir, 3 provides the means by
contemplates that non-criminal treatment which the cliil Iren's court judge deter-
is tube the rule and adult criminal disposi- mines, prior to adjuilicat'Tg tile delin-
tion the exception. In re P.M., Sup. CI. Op.  quency petition, that an uccuscd child is
Nu. B57 (File No. 18381, 501 P.2d £37 noi a suitable subject for the treatment
(19721. available for child offenders. In re P.H.,

Section provides menus to determine
umcnubility to treutment uvnihilde for

Sup. Cl. Op. No. 857 (File No. 1538), 504
P.2d 837(1972).
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The court's authority to impose u
penal sentence on ajuvenile is limited
under the strict procedures ofsubsections

(@) and(d)and Children's Rule 3. B.A.M. v.

Slate, Sup. Ct. Op. No. 1101 (File No.
21-14). 528 P.'2d 437 (1974).

A minor may move to waive chil-
dren's court jurisdiction pursuant to
subsection (a). M.O.W. v. State, Ct. App.
Op. No. 95 (File No. 4846), 645 P.2d 1229
(1982).

A minor under the age of 18 cannot
"elect” to bo tried ns on adulL M.O.W.
v. State, Ct. App. Op. No. 95 (File No.
4846), 645 P.2d 1229 (1982).

Where no waiver hearing has been
conducted, the court has no authority
to sentence a delinquent child as an
adult. B.A.M. v. State, Sup. Ct. Op. No.
1104 (File No. 2144), 528 P.2d 437 (1974).

Before treating a juvenile as an adult,
the court must first conduct a waiver
hearing. B.A.M. v. State, Sup. Ct. Op. No.
1104 (File No. 2144), 528 P.2d 437 (1974).

Option avnllublo to prosecution
absent waiver. — A proceeding in chil-
dren's court, which is limited lo the dis-
positions set forth in AS 47.10.080(b), is
the only option available to the prosecu-
tion absent waiver under subsection (a) of
this section, und the standards established
in subsection fa) are sufficiently clear to
pruvei..arbitrary enforcement. M.O.W. v.
State. CL App. Op. No. 95 (File No. 4846),
645 P.2d 1229 (1982).

But hearing is notcriminalin nature.
— A wniver hearing is not criminal in
nature and is disposilionul, rather ‘han
odju-licatory. N.P.A. v. Slate. Sup.i .. Op.
No. 2005 (File No. 4618), 604 P.2d 599
(1979).

And right to attend may be waived.
— Although u minor had a constitutional
right to nttend her waiver hearing, she
waived that right when she voluntarily
failed to appe jr at tho hearing by refusing
to waive extradition from another state.
N.P.A.v.State, Sup. Ct. Op. No. 2005 (File
No. -tlIB), 604 P.2d 599 (1979).

bindings necessary tojustify wniver.
— To justify waiver, the children's court
judge must find, on sufficient evidence,
that probable cause is established at the
hearing for believing that the child
committed the act with which he was
churged in the petition und which if
committed by an adult would constitute a
crime and the child is not amenable lo the
treatment provided under this article. In
re P.M.. Sup. Ct. Op. No. 857 (Kile No.
1538), 504 P.2d 837 (1972).

As a prerequisite to criminal prosecu-
tion, the children's court must find nut
only that the child is properly accused hut
also that he would not be receptive to the
rehabilitotive programs available to the
court.In re P.H., Sup. Ct. Op. No. 857 (File
No. 1538), 504 P.2d 837 (1972).

The inability to predicate a plan for a
defendant during the short time
remaining before his 19th birthday
coupled with the obvious need uf
treatment as disclosed by the record may
be sufficient to justify a waiver to adult
jurisdiction. In re P.H., Sup. Ct Op. No.
857 (File No. 1538!, 504 P.2d 837 (1(172).

The court may close out the case us a
juvenile matter only upon finding cause to
believe that the minor is delinquent and
that the minor is not amenuhle to
treatment. B.A.M. v. SLitc, Sup. Ct. Op.
No. 1104 (File No. ?144>, 528 P.'M 437
(1974).

A court must find that there is probable
cause to believe that the minor is delin-
quent and I'lut the minor is not amenuhle
to treatment before jurisdiction may he
waived. In reJ.li.B., Sup.Ct. Op. No. 1626
(File No. 29471. 578 P.2d 146 (1978).

Subsection (cl) 1sclear on its fucc (hat
uge 20 is the proper age for
determining whether a minor s
amenable lo treatment. In rc F.S., Sup.
Cl. Op. No. 1756 (Kile No. 4015), 586 P.2d
607 (19781.

Thu 1977 amendments of this section
and 47.10.080 show that it is the legisla-
ture's intent thal age 20 is the age to lie
used in determining the amenability
issue, ih re K.S., Sup. fit. Op. No. 1756

(File No. 4015), So- . . 607 (1978).
Binding ndvuncc consent to
treatment. — In order lo give effect of the

legislature's intent that u court may con-
sider treatment until nge 20 in
determining waiver of juvenile jurisdic-
tion, it is necessary that the judge he able
lo evaluate nl the time of the waiver
hearing whether the jiu. ile will in fact
be available fur treatment is not pos-
sible for the judge to know | :is unless the
child can give binding consent nl the time
ofthe hearing.Slale v.F.LA .SiqiC|l. Op.
No. 2041 (File No. 4333), 608 P.2d 12
(1980).

The porliun of the opinion in In rc K.8.,
Sup. CL Op. No. 1756 Il-'ilo No. 40151, 586
P.2d 607 (1978) llia' held that a minor in
o waiver hearing co dd nut give u binding
advance consent lo rentmenl beyond uge
19 was mistaken. State v. F.L.A., Sup. Ct.
Op. No. 2041 (File No. 4333), 608 P.2U 12
(1980).
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W niver ilr> ’'on without testimony
of psychulogist or psychiatrist. — A
whniver ofjuvenilejurisdiction decision con
lie made without the testimony of n psy-
chologist or psychiatrist, since such testi-
mony is germane to at most two of (he four
factors set nut in subsection (d) ofthis sec-
tion. und nut oil four of those facts need be
determined adversely lo the youth lo
warrant waiver ofjuvenile jurisdiction. In
rc J R.. Sup. Ct. Op. No. 2165 (Kile No.
519-11. 616 P.2d 865 (1960).

There is no conflict between subsec-
tion (cl) nnd AS -17.10.080(b)(t). In rc
K.S .Sup. Ct. Op. No. 1756(File No. 1015),
586 P.2d 607 11978).

The inconsistency between subsection
(d) of this section and 47.10.080(61(1) that
existed prior to the 1977 amendments to
these sections has been eliminated in that
subsection (d) now provides that the
determinative age is 20 and AS
47.10.0801bill) provides that the maxi-
mum limitation of confinement of minors
is to the age of 20. In rc F.S.. Sup. Ct. Op.
No. 1756 (File No. 4015), 586 P.2d 607
(1978).

Factors to be considered In judging
scriuusness of alleged offense. — In
judging the seriousness of the alleged of-
fense, the children's courtjudge may con-
sider not only the type of crime charged
but also the circumstances surrounding its
commission, the factors leading to delin-
quency. history of delinquency, and
facilities available for rehabilitation. In re
P H..Sup. Ct. Op. No. 857 (File No. 1538),
504 P.2d 837 (1972).

The amenability decision rusts in the
sound discretion of the. children's
court judge. In rc P.H., Sup. Ct. Op. No.
857(File No. 1538), 604 P.2d 837 (1972); In
re F.S., Sup. Ct. Op. No. 1756 (File No.
4015), 586 P.2d 607(1978).

Uut the latitude afforded him Is not
unbounded. The proper exercise of that
discretion must be predicated nut only
upon procedural regularity sufficient to
satisfy the basic requirements of due pro-
cess hut also on u full inquiry into the
amenability issue. In re P.H., Sup. Ct. Op.
Nu. 857 (File No. 1538), 504 P.2d 837
(1972).

The trial court must mnkenn eviden-
tiary record and make written finr'.ings
of furl, os required by Children's Rule
3(h), as lo each if these four factors enunci-
ated in subsection (d). In re F.S.. Sup. Ct.
Op No. 1756 (File No.40151,586P.2d 607
(1978).

These findings must he supported by
substantial evidence. In re F.S., Sup. Ct

Op. No, 175G (Kile No. 4015),586 P.2d 607
(1978).

Substantial evidence must lie presented
before jurisdiction may be waived. D.H. v.
State, Sup. Cl. Op. No. 1396 (File No.
2837), 561 P.2d 294 (1977).

Uuscd on these findings, the trial
court, within its sound discretion,
must mukc a decision os to the minor's
amenability to treatment. In re F.S., Sup.
Ct. Op. No. 1756 (File No. 4015), 586 P.2d

607 (1978).
Factors to be considered in
determining amenability. — Subsection

(d) of this section suggests four factors
which may be considered by the couit
when inquiring into the amenability issue:
(1) the seriousness of the offense; (2) the
delinquency of the minor; (3) the probable
cause of the delinquent behavior; and (4)
the facilities available for the treating of
the minor. JW .H. v. State, Sup. Ct. Op,
No. 1708 (File No. 3812), 583 P.2d 227
(1978).

All four factors listed in subsection
(d) need not be resolved against the
child to justify wniver. Nor is there
value in requiring the children's court to
make an arithmetic calculation os to the
weight to be given each factor. In re P.H .,
Sup. Ct. Op. No. 857 (File No. 1538), 504
P.2d 837 (1972).

But there must be a thorough exam-
ination of the child, his background
nnd alternative strategics of rehabili-
tation short of adult criminal treatment.
Lacking such an examination, the chil-
dren's court bus nu evidentiary basis for
the decision. In re P.H., Sup. Cl. Op. No.
857 (File No. 1638), 504 P.2d 837 (1972);
D.H. v. Stale, Sup. Ct. Op. No. 1396 (File
No. 2837), 561 I'.2d 294 (1977).

Though the standards for determining
amenability to treatment through the chil-
dren's court lack explicit definition, it is
clear from the statute that the court in
most cases must go beyond the circum-
stances surrounding the alleged delin-
quent acts und (he age of the child. In rc
P H., Sup. Ct. Op. :.'0. 857 (Kile No. 15381,
504 P.2d 837 (1972).

Even though the children's court may
have independent knowledge concerning
children’s treatment programs and
facilities, it is necessary to make the exis-
tence und evaluation of such progrums a
part of the waiver proceedings to enable
proper review by the supreme court. In rc
P H., Sup. Ct. Op. No. 857 (File No. 1538),
504 P.2d 837 (1972).

Al u waiver henring there must bo a
lhnrnogh examination of II1) the probable
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cause for believing that the child
committed the act with which he was
charged and (2) the amenability of the
child tojuvcnile treatment. RJ.C . v. State,
Sup. Ct. Op. No. 1022 (File No. 2038), 520
P.2d 806 (1974).

In the absence of such an examination
there is no evidentiary basis for a waiver
decision. RJ.C. v. Stote, Sup. CL Op. No.
1022 (File No. 2038), 520 P.2d 806 (19741;
J.W .H.v.Suite.Sup.Ct. Op. No. 1708 (File
No. 3812), 583 P.2d 227 (1978).

The record must disclose the exis-
tence and evaluation of the available
children's treatment programs in ail
future cases in order to establish the
validity cf the hearing. RJ.C. v. State,
Sup. CL Op. No. 1022 (File No. 2038). 520
P.2d 806 (1974).

The constitutional prerequisites for
a valid waiver of Juvenile court
treatment Bre reflected in Rule of Chil-
dren’s Procedure 3 which guarantees the
child a hearing before the children's court
judge after adequate notice thereof, coun-
sel at the hearing who has had access to
records and reports relevant to issues
before the court, and a statement of
reasons accompanying the waiver order.
In re P.H., Sup. Cl. Op. No. 857 (File No.
1538), 504 P.2d 837 (1972).

Compliance with llula of Children's
Procedure 3(h) is essential to insure
that the waiver hearing is not a "mere
ritual" and to provide u meaningful basis
for review. R.J.C. v. Stale, Sup. CL Op. No.
1022 (File No. 2038), 520 P.2d 806 (1974).

The waiver hearing is n critically
important stage in criminal pro-
ceedings against a child. In rc PH ., Sup.
Ct. Op. No. 857 (Fiie No. 1538). 504 P.2d
8.17(1972).

At slake ecu child's waiver hearing is
the statutory promise of special
rehabilitative treatment in lieu of the
harsher sanction of criminal conviction.
Because the consequences of waiver are
great, the hearing nust measure up to tho
essentials of due process and fair
treatment. In ro P.H.. Sup. Ct. Op. No. 857
(File No. 1518), 504 P.2d 837 (1972).

The investigation at a waiver
hearing canrn t be a mere ritual. In re
P.H., Sup. Cl. Op. No. 857 /ilo No. 1538),
504 P.2d 837 (1972).

There must be a hearing which mea-
sures up to the essential ofdue process
and fair treatment. R.J.C. v. State, Sup.
Ct. Op. No. 1022 (File No. 2038). 520 P.2d
806 (1974); J.W .H. v. Slate, Sup. Cl. Op.
No. 1708 (File No. 3812), 583 P.2d 227
(1978).

The right of confrontulion applies lo
children's proceedings in which the child is
charged with misconduct fur which he may
be incarcerated. In re P.H., Sup. Ct. Op.
No. 857 (File No. 1538). 504 P.2d 837
(1972).

W aiver without hearing ia deniul uf
due process.— To waive children's court
jurisdiction without a hearing or opportu-
nity for adversary presentation is a denial
offair process. In re P.H., Sup. Ct. Op. No.
857 (File No. 1538), 504 P.2d 837 (1972).

Asis waiver without substantial evi-
dence of unamenability to trcatmcnL
— To waive children's court jurisdiction
without substantial evidence having been
presented that the child is unamenable lo
juvenile rehabilitation programs is denial
of fair process. In re P.H., Sup. Ct. Op. No.
857 (File No. 1538). 504 P.2d 837 (19721.

The proper slundurd of proof as to
the amenability ofa minor to treatment'»
tho "preponderance of the evidence” stan-
dard. in re F.S., Sup. Ct. Op. No. 1756 iFile
No. 4015). 586 P.2d 607(1978).

Probable cause determination
cannot be bused on hearsay testimony.
— The probable cause determination of a
court at u waiver hearing concerningjuve-
niles cannot be baaed upon hearsay testi-
mony, In rcP.H.,Sup.Ct.Op. No. 857 (File
No. 1538), 604 P.2d 837 (1972).

Exclusion of testimony held proper.
— Although proffered testimony was
relevant ta the amenability issue, the
superior court did not abuse its discretion
in excluding it because its prejudicial
impact outweighed its probative value. In
rc F.S.; Sup. Ct. Op. No. 1756 (File No.
4015), 586 P.2d 607 (1978).

Insufficient evidence. — Where the
court had little information concerning the
probable cause of the minor's delinquent
behavior, it was aware only of the nature
of the offenses, of the fuel thut the minor
was apparently not in need offunds. and of
his statement thal he regarded the com-
mission ofthe crimes as n game, this infor-
mation was insufficient ta satisfy the
requirements of this subsection. D.H. v.
State, Sup. Ct. Op. No. 1396 (File No.
2837). 561 P.2d 294 (19" 7).

W aiver hearing did not comply witli
the ilundurds set forth in this section
and Rule of Children’s Procedure 3. R.J.C.
v. Slale. Sup. Ct. Op. No. 1022 (File No.
2038), 520 t*.2d 806 (1974).

Trial court's conclusion thru minor
was amenable to treatment was abuse
of discretion. — See In re K.S., Sup. Ct.
Op. No. 1756 (File No. 40151.586 P.2d 607
(19781.
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Prosecution fur joyriding. — One
under 1K years of uge could be charged,
prosecuted and sentenced in the district
court, as an adult, ‘or a misdemeanor vio-
lation of Alaska's "joyriding" statute,
former AS 28 35.010la), before there had
been an order by the superior court
waiving the latter court'sjuvenilejurisdic-
tion. Stale v.G.L.K., Sup. Ct. Op. No. 1786
(File No. 29781, 590 P.2d 65 (19791.

Applied in Slate v.Jensen.Ct. App. Op.

S tatutes §47.10.070

No. 126 (File No. 5879), 650 P.2d 422
(19821.

Quoted in Hera-on v. State, Sup. Ct. Op.
No. 1590 (File No. 30241, 576 P2d 1352
119781.

Cited in E.L.L. v.Slate.Sup.Ct.Op. No.
1540 (File No. 3374), 572 P.2d 787 (1977);
Stole v. R.H., Ct. App. Op. No. 375 (File
Nr 7738). P2d (1981); Brower v.
Slate CL App Op. No. 381 (File No. 7816),

p.2d (1984).

Sec. 47.10.070. Hearings. The court may conduct the hearing in an
informal manner in the courtroom or in chambers. A hearing may be
held before a young adult advisory panel in accordance with AS
47.10.075. The court shall give notice of the hearing to the department
and it may send a representative to the hearing. The court shall also
transmit a copy of the petition to the department. The representative
of the department may also be heard at the hearing. The public shall
be excluded from the hearing, but the court, in its discretion, may
permit individuals to attend a hearing, iftheir attendance is compat-
ible witl the best interests of the minor. Nothing in this section may
be applied in such a way as to deny a child's rights to a public trial and
to a trial byjury. (8 10(1)art Ich 145 SLA 1957; am §1lch 49 SLA 1966;

am § 53 ch 71 SLA 1972)

Cross references. — For waiver
hearings, see AS 47.10.060.
Editor's notes. — John Doe v. Slate,

Sup. Ct. Op. No. 707 (File No. 1240), 487

NOTES TO

Constitutionality. — See In re Gault,
387 U.S. 1.87 Sup. Cl. 1428, 18 L. Ed. 2d
527 (1967), discussing due process require-
ments in juvenile delinquency pro-
ceedings.

Constitutional requirements apply
to children. RI.R v. State, Hup. Ct. Op.
No. 706 (Kile No. 1156), 487 I*2d 27
(19711.

Hence, stales must afford juveniles
due processoflaw in delinquency pro-
ceedings that might result in (lie child's
incarceration, oml accordingly juveniles
must lie adiiriled the right to lie rep-
resented by counsel, must lie given proper
and timely notice, must he given the right
of confrontation ami cross-examination of
witnesses, nnd alTunled the privilege
State, Sup. Ct. Op. No. 707 (Kile No. 1240),
487 1'2d 47 (1971).

While llie U.S. Supreme Court has p-i

i*2d 47 (1971) and RLR v. State, Sup. CL
Op. No. 706 (File No. 1156, -Ib7 P.2d 27
(1971), cited below, were decided prior to
the 1972 amendment to t.ris section.

DECISIONS

held that children must be ulTurded due
process rights in the pre-adjudication
sliges of the juvenile process, the Alaska
supreme court believes that due process
safeguards arc necessary not only at the
adjudicative hearing, but nt any stuge
which may result in deprivation of the
child's liberty. John Boo v. Slate, Sup. Ct.
Op. No. 707 (File No. 1240), 487 P.2d 47
(1971).

The extension to children of
fiimiiimentul constitutional rights docs
not mean u total substitution of the adult
criminal model for the present children's
court system. John Doe v. Stale, Sup. Ct.
Op. No. 707 .Kile No. 1240), 487 P.2d 47
11971).

The problems of pre-udjudicalion
treutmentofjuveniles urc unique to the
juvenile process; hence, what is held with
regard lo the procedural requirements at

§47.10.070W elfare, Social Services and Institutions §47.10070

the adjudicatory stage has no necessary
applicability to other steps of the juvenile
process. John Doe v. State, Sup. Ct. Op.
No. 707 (File No. 1240), 487 P.2d 47
11971).

Due process standards must be
observed at a detention inquiry since it
may result in the deprivation ofthe child's
liberty. Due process requires at the very
least that detention orders be based on
competent, sworn testimony, thal the child
have the right lo be represented by counsel
at the detention inquiry, and thal the
detention order state with particularity
the facta supporting it. John Doe v. Slate,
Sup CL Op. No. 707 (File No. 1240), 487
P.2d: 47 (1971).

Incarceration, when applied to chil-
dren, la a taking of liberty under the
14th amendment, regardless of
benevolent-sounding labels. RLR v. Slate,
Sup. Ct. Op. No. 706 (File No. 1156), 487
p.2d 27 (1971).

The due process clause of the 14th
amendment applies when a child is
charged with misconduct for which he may
be incarcerated in an institution,
regardless of the labels ofthe adjudication
and institution, so the child is entitled to
notice of charges, counsel, confrontation
and cross-examination, and the privilege
against self-incrimination. RI.R v. State,
Sup. Ct. Op. No. 706 (File No. 11561, 487
P.2d 27 (1971).

Tim right to grand jury indictment is
not so fundamental that due process is
oflcrded by alternate methods for
instituting children's proceedings where
the child is charged with having violated a
criminal statute. John Doc v. State, Sup.
Ct. Op. No. 707 (File No. 1240), 487 P.2d
47 (1971).

Children who are charged with acts
which would ho chargeable only by grand
jury indiclment, if committed by un adult,
need not he indicted by n grand jury. John
Doe v. State,Sup. Ct. Op No. 707 (File No.
1240), 487 P.2d 47 (1971).

Children arc constitutionally enti-
tled lo jury (ilul in the udjudicutivc
stage of a delinquency proceeding.
However, due to the unigqueness of some
faccti. of the procedures governing chil-
dren’') court proceedings and the potential
daincge which may accrue to the child by
a public (rial, the child should first consult
with his counsel and his parents or guard-
ian vihen appropriate, and then affirma-
tively assert the right to u trial by jury
before it is finally granted. RLR v. Stale,
Sap. Cl. Op. No. 706 (File No. 11561, 487
P.2d 27 (1971). But see McKciver v

Pennsylvania, 403 U.S. 528, 91 S. Ct.
1976, 29 L. Ed. 2d 647 (19711, in which il
was held that trial byjury in the juvenile
court's adjudicative stage is not a
constitutional requirement.

Whenever a child in a delinquency pro-
ceeding is charged with acts which would
be a crime, subject to incarceration if
committed by an adult, Alaska Const., art.
I, 5 11, guarantees him the right to jury
tri'J. To the extent in re White, Sup. Ct.
O f. No. 507 (File No. 1013), 445 P.2d 813
(1S68) (subsequently ovemiled, in re G K.,
Sup. Ct. Op. No. 796 (File Nos. 1627,1654.
1674), 497 P.2d 914 (1972)1 is inconsistent
with this opinion, it is overruled. Ri.il v.
State, Sup. Ct. Op. No. 706 (File No. 11561,
487 P.2d 27 (1971).

The purposes of the right to jury trial,
such as protection against the corrupt or
overzealous prosecutor and against the
compliant, biased, or eccentric judge,
apply as much in children's cases as in
adults' cases. RLR v. State, Sup. Cl. Op.
No. 706 (File No. 1156), 487 P.2d 27
(1971).

If the child waives jury triul, the
state may not require iL butjury trial
shall lie provided only on demand. RI.R v,
Stale, Sup.Cl. Op. No. 706 (File No. 1156),
487 P.2d 27 (1971).

The Hammonds test of waiver
iHummonds v. State, Sup. Ct. Op. No. 483
(File No 828), 442 P.2d 39 (19681), applies
to infants as well as ndulti. The conse-
quences of application will differ for
infants, because sol. « decisions can he
"knowingly and intelligently” made only
by persons uf fuller knowledge und matu-
rity. An infant not advised by on attorney
could make few knowledgeable and intelli-
gent decisions about whether to woivc
rightsinjudicial proceedings. On the other
hand, in areas where an adult ordinarily
delegates lo his attorney decision-making
authority, as in deciding whether lo object
to introduction of evidence, the compe-
tence of the attorney rather than of the
client generally determines whether
waivers satisfy the Hammonds criteria.
RLR v. Stale, Sup. Cl. Op No. 766 (File
No. 1156), 4B7 P.2d 27(1971).

The right to counsel extends to chil-
dren charged wiilii delinquency. RLR v.
State,Sup.Ct. Op. No. 706(Kilo No. 1156),
487 P.2d 27 119711

A juvenile must he afforded the right to
he represented by counsel at the delin-
quency proceeding, and a denial of thut
right violates due process. John Doe v.
Stulc.Sup. Cl. Op. No. 707 (File No. 1240),
487 P.2d 47 09711
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Right lo roioinnntilo lime lo prepare
for trial. — It is unquestionable that the
right to tle assistance of counsel of
necessity includes the concomitant right to
hase oreasonable time in which to prepare
for trial. John Doe v. Slale. Sup. Cl. Op.
No. 707 (File No. 12401. 487 P.2d 47
(19711.

While an adult defendant in a criminal
¢ le must be brought to trial within a rea-
sonable lime, due process requires thal he
may not be brought to trial too soon. He
must be given a reasonable time lo consult
with his counsel and lo prepare his
defense. John Doe v. Slale, Sup. Ct. Op.
No. 707 (File No. 1240>, 487 P.2d 47
(1971).

This section provides for the exclu-
sion of the public from children’s
hearings. RLR v. Stale, Sup. Ct. Op. No.
706 (File No. 1156), 487 P.2d 27 (1971).

Hut such provision involves only
persons whose presence is not desired
by child. — Tho area of discretion in the
rule, where the court may refuse to open
the hearing, involves persons whose
presence is not desired by the child. RLR v.
State,Sup. Ct. Op. No. 706 (File No. 1156),
487 P.2d 27 <19711.

Il is an abuso ofdiscretion for the court
to refuse admittance to individuals whose
presence is favored by the child, except in
special circumstances such as the
unavailability of a courtroom sufficiently
largo to hold all the individuals whose
presence is sought. RLR v. Stale, Sup. Ct.
Op. No. 706 (File No. 1156), 487 |'.2d 27
(1971).

If the child or hio guardian ad litem

Collateral references. — Power of
juvenile court to require testimony by chil-
drcn, 151 ALR 1229.

Applicability of rules of evidence in

Sec. 47.10.075. Young tlult
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wants the press, friends, or others lo be
free tu attend, then the hearing must be
open to them. RLR v. Sintc, Sup. Cl. Op.
No. 706 (File No. 1156), 187 P.2d 27
(1971).

As children arc guaranteed the right
to a public trial by the Alaska Consti-
tution. RLR v. State, Sup. Ct. Op. No. 706
(File No. 11561. 487 P.2d 27 (1971).

Due process requires that children have
the right to a public trial by jury where
they are charged with acts which would be
acrime if committed by an adult. John Doc
v. State, Sup. Ct. Op. No. 707 (File No.
12401,487 P.2d 47 <19711.

The fundamental constitutional right of
public trial byjury must be afforded chil-
dren in delinquency adjudication pro-
ceedings, in Bpile of the possible
interfi rence with the benevolent motives
ofthe children’s court system which have,
in the past,justified denial ofthose rights.
John Doe v. State, Sup. Ct. Op. No. 707
(File No. 1240), 487 P.2d 47 (1971).

The reasons for the constitutional guar-
antees of public trial apply ¢s much to
juvenile delinquency proceedings as to
adult criminal proceedings. RLR v. State,
Sup. Cl. Op. No. 706 (File No. 1156), 487
P.2d 27 (1971).

Delinquency must be proved beyond
u reasonable doubt under the due pro-
cess clause ofthe 14lh amendment.RLR v.
State, Sup. Ct. Op. No. 706 (File No. 1156),
487 P.2d 27 0 971).

Cited in In re P.N., Sup. Ct. Op. No.
1127 (File No. 21911, 533 P.2d 13 (1975);
M.O.W. v. Slate, CIl. App. Op. No. 95 (File
Nu. 4846), 645 P.2d 1229 (19t ).

juvenile delinquency proceedings, 43
Al.R2d 1128.

Degree of p rinjuvenile delinquency
proceedings, ALK2d 1138.

advisory panels, (a) Unless the

minor objects, the court -\.uy select ti young adult advisory panel to
hear the case and advise the court of a recommended jucij nont and
order. The court may consider any of the panel recommen aliens in
making itsjudgment and order in the case.

(b) The principal of each high school shall submit annually to the
court a list of the students enrolled in gratles 10, 11and 12. The court
shall determine the method of selecting the members of each panel.

(c) A student shall he excused from attending school while serving
as a panel member, Astudent may not serve more than once each year
on it panel.

Sda
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(d) A student shall be excused from service as a panel member ifthe
studentsubmits a written request to the court indicating the reason for
not wishing to serve. (§ 2 ch 49 SLA. 1966)

Legislative history reports. — For
reportonch. 49,SLA 1966, see 1966 House
Journal, p. 52.

Sec. 47.10.080. Judgments and orders, (a) The court, at the con-
clusion of the hearing, or thereafter as the circumstances of the case
may require, shall find and enter ajudgmentthat the minoris oris not
delinquent or a child in need of aid.

(b) Ifthe court finds that the minor is delinquent, it shall

(1) order the minor committed to the Department of Health and
Social Services for a period oftime not to exceed two years or in any
event extend past the day the minor becomes 19, except that the
department may petition for and the court may grantin a hearing (A)
two-year extensit ns of commitment which do not extr.id beyond the
child’s 19th birthday if the extension is in the best interests of the
minor and the public; and (B) an additional one-year period of supervi®
sion past age 19 if continued supervision is in the best interests of the
person anu the person consents to it; the department shall place the
minor in thejuvenile facility which the department considers appropri-
ate and which may include a juvenile correctional school, detention
home, or detention facility; the minor may be released from placement
ordetention and placed on probation on orderofthe courtand may also
be released by the department, in its discretion, under AS 47.10.200;

(2) order the minor pla:ed on probation, to be supervised by the
department, and released L, the minor’s parents, guardian, or a suit-
able person; if the court orders the minor placed on p/obation, it may
specify the terms and conditions of probation; the probation may be for
a period of time, not to exceed two years and in no cent extend past
the day the minor becomes 19, exceptthat the department may petition
for and the court may grant in a hearing

(A' two-year extensions of supervision which do not extend beyond
the child’s 19th birthday if the extens;on is in the best interests ofthe
minor and the public; and

(B) an additional one-year period of supervision past age 19 if the
continued supervision is in the best interests of the person and the
person consents to it;

(31 order the minor committed to the department and placed on
probation, to be supervised by the department, and released to the
minor’s parents, g-.ardian, other suitable person, or suitable
nondctcntion setting such as a family home, group care facility, or child
care facility, whichever the departmentconsiders appropriate to imple-

mentthe treatment plan ofthe predisposition report; ifthe courtorders
the minor placed on probation, it may specify the terms and conditions
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of probation; the department may transfer the minor, in the minor’s
best interests, from one of the probationary placement settings listed
in this paragraph to another, and the minor, the minor's parents or
guardian, and the minor's attorney are entitled to reasonable notice of
the transfer; the probation may be for a period of time, not to exceed
two years and in no event extend past the day the minor becomes 19,
except that the department may petition for and the court may grant
in a hearing

(A) two-year extensions ofcommitment which do not extend beyond
the child's 19th birthday if the extension is in the best interests of the
minor and the public; end

(B) an additional one-year period of supervision past age 19 if the
continued supervision is in the best interests of the person and the
person consents to it; or

(-1) order the minor to make suitable restitution in lieu of or in
addition to the court’s order under (li, (2) or (3) of this subsection.

(5) order ihe minor committed to the Department of Health and

Social Services for placement in an adventure-based education nro-
gram established under AS 47.21.020 with conditions the court con-
siders. appropriate concerning release upon satisfactory completion of
the program or commitment under (1)ofthis subsection if the program
is not satisfactorily completed.

(c) Ifthe court finds that the minor is a child in need ofaid, it shall

(1) order the minor committed to the department forplacementin an
appropriate setting fora period oftime not to exceed two years or in any
event pust the date the minor becomes 19 years of age, except that the
department muy petition forand the court muy grant in a hearing (A)
two-year extensions of commitment which do not extend beyond the
minor's 19th birthduy if the extension is in the best interests of the
minor and the public; and (B) un additional one-year period ofsupervi-
sion pust age 19 if the continued supervision is in the best interests of
the person and the person consents to it; the department may trunsfer
the minor, in the minor’s best interests, from one placement setting to
unothci, and the minor, the minor's parents or guardian, and the
minor’s attorney are entitled to reasonable notice of the transfer;

(2) order the minor released to the minor’s parents, guardian, or
some other suitable person, and, in appropriate cases, order the
parents, guardian, or other person to provide medical or other care and
treatment; if the court releases the minor, it shall direct the depart-
ment to supervise the care und treatment given to the minor, but the
court may dispense with the department's supervision if lhe court finds
that the adult to whom the minor is released will adequately care for
the minor without supervision; the department’s supervision may not
exc ed twoyearsorinanyeventextend pastthe date the minorreaches
age 19, exceptthat the department may petition for und the court muy
grant in a hearing

§47.10.080W elfare, Social Services and Institutions §47.10.080

(A) two-year extensions of supervision which do not extend beyond
the minor’s 19th birthday if the extension is in the best interests of the
minor and the public; and

(B) an additional one-year period of supervision past age 19 if the
continued supervision is in the best interests of the person and the
person consents to it; or

(3) by order, upon a showing in the adjudication by clear and
convincing evidence that there is a child in need of aid under AS
47.10.010(a)(2) as a result of parental conduct and upon a showing in
the disposition by clear and convincing evidence that the parental
conduct is likely to continue U “xist if there is no termination of
parental rights, terminate parental rights and responsibilities ofone or
both parents and commit the child to the department or to u legally
appointed guardian of the person of the child, and the department or
guardian shall report annually to the court on efforts being made to
find a permanent placement for the child.

(d) An order issued under (c) (3) of this section authorizes the com-
missioner ofhealth and social services or a designee or the guardian of
the person of the child to consent to the adoption of the child.

(e) If the court finds that the minor is not delinquent ora oild in
need of aid, it shall immediately order the minor released f ora the
department’s custody and returned to the minor’s parents, guaa'ian, or
custodian, and dismiss the cuse.

(f) A minor found to be delinquent or a child in need ofaid is a ward
of the state while committed to the department or the department has
the power to supervise the minor's actions. The court shall review an
order made under (b) or (c)(l) or (2) of this sectiun annually, and may
review the order more frequently to determine ifcontinued placement,
probation, or supervision, as it is being provided, is in the bestinterest
of the minor and the public. The department, the minor, the minor’s
parents, guardian, or custodian are entitled, when good cause is shown,
loa review on application. Ifthe application is granted, the court shall
afford these parties and their counsel reasonable notice in advance of
the review and hold a hearing where these parties and their counsel
shall be afforded nn opportunity to be heard. The minor shall be
afforded the opportunity to be present at the review.

(g) No adjudication under this chapter upon the status ofa child may
operate to impose any of the civil disabilities ordinarily imposed by
conviction upon a criminal charge, nor may a minor afterward he con-
sidered a criminal by the adjudication, nor may the adjudication be
afterward deemed a conviction, nor may a minor he charged with or
convicted ofa crime in a court, except as provided in this chapter. The
commitment and placement ofa child and evidence given in the court
are not admissible as evidence against the minor in a subsequent case
or proceedings in any other court, nor does the commitment and
placement or evidence operate to disqualify a minor in a future civil
service examination or appointment in the slate.
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(It) The (leparlinont shall pay

Sinhiius 8 £7.10.080

all court costs incurred in all pro-

ceedings in connection with tho adjudication ofdelinquency under this
chapter, including hearings which result in the release of the minor.

til A minor, the minor's parents or guardian acting on the minor's
behalf, or the department may appeal ajudgment or order, or the stay,
modification, setting aside, revocation, or enlargement of a judgment
or order issued by the court under this chapter.

(i) IRepealed, $ 29 ch 63 SLA 1977)

(k) In making its order under

(c) of this section the court shall

consider the fact, if it is a fact, that the minor was being provided
treatment by spiritual means through prayer in accordance with the
tenets and practices of a recognized church or religious denomination
by an accredited practitioner of the church or denomination. (8 10(2)

art 1 ch 145 SLA 1957; am § 2 c,.

'0 SLA 1960; am § 2 ch 118 SLA

1962;:am §1ch 40 SLA 1967; am 88 1—1ch 27 SLA 1970;a-.55 12 15
ch 245 SLA 1970; am § 6 ch 104 SLA 1971; am 886, 7 U\ 1 SLA 1972;

am 85 1,2 ch 125 SLA 1974; am 88§
ch 86 SLA 1979)

Cross reference — For lhe standard
of proof for findings under this section, see
Children's Rule 21, Alaska Rules ofCourt.
See also, Children's Rules 22 and 23

Editor’s notes. — Section 31. ch. 63.
ji.A 1977, provides. "Section 18 ofthis Act
has the effect of adding to the court's
responsibilities when holding a review
under Rule 28, Alaska Rules of Children's
Procedure, by requiring the court to hold a
hearing upon a showing ofgood cause, give
notice, and afTord an opportunity to be
heard."

Section 34, ch. 63,SLA 1977, in the first
sentence provides: "The portions of AS
47.10.080tb> and (c) in secs. IS und 16 of

14—18,29 ch 62 SLA 1977;am § 6

this Act which specify the length of
commitment to the department or proba-
tion or supervision by the department are
applicable to those minors alTected under
former AS 47.10.080(b), (c) and (j) before
the effective date of this Act (August 26,
1977) so that the commitment, probation
or supervifion of minors by the depart-
ment before the effective dale of this Act
(August 26, 1977) shall continue, but may
not exceed two years from the effective
date of this Act (August 26, 1977) unless
two-ycur extensions have been granted by
the court under this Act." Subsection (j) of
AS 47.10.080 was repealed by S 29, ch. 63,
SLA 19/7.

NOTES TO DECISIONS

Ench category of children inandutcs
differences regarding content of dis-
positional orders. — Alaska's pertinent
statutory provisions and procedural rules
distingui ,n between categories ofchildren
for purp ises of -dministering Alaska chil-
dren's luws. Ol onlrolling significance is
that each class or category mandates dis-
tinct differences regarding lhe permissible
content of any dispositional order the trial
court cun enter. !r, re A Minor Child, Sup.
Ct. Op No. 737 (File No. 1524), 490 P.2d
658 (1971).

Where a delinquent child was sen-
tenced fur a fixed lime period und
ordered to un adult institution, this

otu

amounted to a penal sentence as opposed
ta the juvenile disposition required under
subsection (bill). B.A.M.v. Stale, Sup. Ct.
Op, No. 1104 (File N,i. 2144),528 P.2d 437
(1974).

Court cunnot place child In partic-
ular institution. — Under this section as
amended, the court no longer has discre-
tion lo order the delinquent child pluccd in
a particular institu'ion. The courtonly hits
authority to commit the child to Ihe
department, which then places Ihe child.
B.A.M. v. Slate, Sup. Ct. Op. No. 1104
(File No. 21441, 528 P.2d 437 (1974); A.A.
v. Slate, Sup. Ct. Op. No. 1181 (File No.
24001, 538 P.2d 101)4 11975).
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Authority to order placement of de-
linquent child. — In enacting paragraph
(b)(3), the legislature intended for the
depiirtmcnt, not the court, to make the
decisions concerning placement of the
minor. State, Dep't of Health & Social
Scrvs. v. A.C., Cl. App. Op. No. 384 (File
No. 76-13), p.2d (1984).

Paragraph (b)(3) ofthis section provides
the court authority to order the delinquent
minor placed on probation to the Depart-
ment of Health and Social Services; it iB
then up to the department to determine
whether the minor should be placed with
his parents or in unolher setting. State,
Dep'tofHealth & Social Servs. v. A.C., Ct,
App. Op. No. 384 (File No. 7643), p.2d

(1984).

Review ofplacementdcc/sion.— The
superior court has the authority to review
the decision of the department to deter-
mine if tho placement is in ttic best inter-
est of the minor, but in reviewing a
decision of the department, the superior
court may not substitute its judgment for
thejudgment ofthe department; since the
legislature has committed the decision of
placement to tho department's discretion,
the question for the court is whether the
agency abuysed its discretion. State, Dep't
ofHealth & Social Servs. v.A.C.,CIl. App.
Op. No. 384 (File No. 7643), p.2d
(1984).

Jurisdiction dependent upon age of
offenderaltime ofnet.— Juvenilejuris-
diction of the superior court in delin-
quency proceedings is dependent upon tho
ago ofthe offender at the time ofthe delin-
quent acts. Henson v. State, Sup. Ct. Op.
No. 1590 (File No. 3024), 576 P.2d 1352
(1978).

Where adelinquent child was under
(ho age of t8 at the time the acts of
delinquency were committed, he |Is
considered a minor for the purposes of
adjudication and disposition. B.A.M. v.
State, Sup. Ct. Op. No. 1104 (File No.
2144), 528 P.2d 437 (1974).

Option nvailablo to prosecution
ubeentwniverunderAS 47.10.060(a). —
A proceeding in children's court, which is
limited to the dispositions set forth in AS
47.10.080(b), is the only option uvailublc
to the prosecution absent waiver under AS
47.10.060(a), and the standards estal
lished in that section are sufficiei. !y ch ar
to prevent nrbitrnry enforcement. M.O.W.
v. Slate, Ct. App. Op. No. 95 (File No.
4846), 645 P.2d 1229 (1982).

One who committed a crime when 18
years ofagecould be criminally prose-
cuted, ns an adult, when he had n

previously ///(judged a delinquent minor
and the court luid retained supervisory
jurisdiction over him until uge 19. Henson
v. Slate, Sup. Ct. Op. No. 1590 (File No.
3024), 676 \2d 1352 (1978).

Section is maximum sentencing stat-
ute. — Stututes requiring release upon a
specified birtiiday are, in effect, maximum
sentencing  statutes. Davenport  v.
McGinnis, Sup. Ct. Op No. 1049 (File No.
19421,522 P.2d 11-40 (1974).

Sentencereduction to 19years ofage
not retroactive. — There was nothing in
the amendatory legislation to this section
that indicated an intention that the sen-
tence reduction should operate
retrospectively. Davenport v. McGinnis,
Sup. Ct. Op. No. 10-19 (File No. 1942), 522
P.2d 1140(1974).

There is no conflict between subsec-
tion (b)(1) and AS 47.10.060(d). In rc
F.S.,Sup.Ct. Op. No. 1756 (File N0.4015),
586 R2d 607 (1978).

Age 20 Is the proper age for
determining whether a minor is
amenable to treatment. In re F.S., Sup.
Ct. Op. No. 1756 (File No. 4015), 586 P.2d
60? vie.’8).

The > consistency between AS
47.10.060(d) and subsection (b)(1) of this
section thal existed prior to the 1977
amendments to these sections has been
eliminated in thal AS 47.10.060 (d) now
provides that the determinative age is 20
and subsection (b)(1) provides that the
maximum limitation of confinement of
minors is 20. In ru F.S., Sup. Ct. Op. No.
1756 (File No. 4015), 586 P.2d 607 (1978).

Binding advance consent to
treatment. — In order lo give elfcct to the
legislature's intent that a court may con-
sider treatment until age 20 in
determining waiver of juvenile jurisdic-
tion, it is necessary that the judge be able
to evaluate al tho time of the waiver
hearing whether the juvenile will in fad
be available for treatment. |l :s not pos-
sible for thejudge lo know this unless tho
child can give binding consent al the time
ofthe hearing. State v. F.L.A.,Sup.Ct. Op.
No. 2v';)l (File No. 4333), 608 P.2d 12
(1980).

A minor may bindingly consent \r on
additional period of supervision as pro-
vided by subsection (b)(1) ofthis section. In
determining the olfcct '«>lie given to such
consent, the court shoul 1 consider tho age
nnd mntui '« ofthe jut mile and whether
he has the advice ofr .jnscl. To protect a
minor from making - decision adverse to
his own interest!. e, uardian ad litem may
be appointed. State v. F.L.A., Sup. Ct. Op.
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The portion of (he opinion in In re E.S.,
Sup, Cl. Op. Nu. 1750 (File No. 4U15i. 580
1" Jd 007 111)781 that held that a minor in
a wniver hearing could not give a landing
advance consent to treutment beyond age
19 was mistaken. Stale v. F.L.A ., Sup. Ct.
Op. No. 2041 (File No. 4333), 608 P.2d 12
(19801.

W hile it is true, as indicated in In re
F-S ,Sup. Ct.Op. No. 1756(File No. 4015),
586 P.2d 007 (1978), that the statute con-
templates thal the determination of the
additional period of treatment be made
after the initial hearing, such un intent
does not mandate that an advance consent
lo treatment given by the minor may not
be regarded as binding. State v. F.L.A.,
Sup. Ct. Op. No. 2041 (File No. 43331, 608
P.2d 12(1980).

The lowercour"erred in considering
the purported consentofn minor lo un
udditionulyear of supervision because:
(1) the minor could withdraw his consent
upon reaching majority and (2) even
assuming the minor's consent could not be
withdrawn, subsection (b ill) requires tlint
the department petition the court and that
additional commitment be in the minor's
best interests before the court hasjurisdic-
tion lo order the additional one-year
period. In re F.S., Sup. Cl. Op. No. 1756
(File No. 4015), 586 P.2d 607 (19781.

Subsection (bill) requires thut the
department petition for un additional
one-year period of supervision und that
continued supervision be in the best inter-
ests of the minor before the court may
order un additional year. Thus, u minor's
prospective consent to additional supervi-
sion is not u material factor unless the
other two conditions of the stutute are
fulfilled. In re F.S., Sup. Cl. Op. No. 1756
(File No. 4015), 586 P.2d 607 (19/8).

This statute contemplates that the deri-
sion to extend the period ofsupervision he
made after the initial dispnsitiunul
hearing. To give effect to the ininur's
advance consent wuuld thus he contrary to
the apparentintent ofthe legislature, lu re
F.S., Sup.Ct. Dp. No. 1756 (File No. -1015),
586 P.2d 097 119781.

The court must choose between
commitment In |he Department of
Health and ' icial Services and proba-
tion. end till, not delegate lhe clinic =to
the Depart; lent of Health und Social ser-
vices. This s a coricel textual analysis,
especially it light of the provision in sub-
section lim n for sulisequenl court ordet;
for probation following placement .

Statutes S 47.10-0&)

detention. The legislature has clearly

indicated its intent to place this choice in

the hands of lhe court. Ill.1t v. State, Sup

Cl. Op. No. 7U6 (File No. 1156), 487 P.2d

27 119711

Court-ordered probation. — Proba-
tion cannot hudeemed court-ordered under
subsection (b) of this section unless it is
directly ordered. It cannot be "triggered"”
by a decision of the department that the
juvenile has successfully completed a reha-
bilitation program, even if the courtjudg-
ment states that institutionalization will
end upon such successful completion. In rc
L.C. v. State, Sup. Ct Op. No. 2277 (File
Nos. 4401, 4411), 625 P.2d 839 (1981).

The hearingjudge erred by placing u
delinquentchild on probation until his
20th birthday. B.A.M. v. State, Sup. Ct.
Op. No. 1104 (File No. 2144), 528 P.2d 437
(1974).

Petition necessary to extend proba-
tion beyond 19th birthday.— The supe-
rior court was without authority to extend
probation beyond tho delinquent child’s
19th birthday without a petitiun from the
department to extend the probationary
period for un additional year. B.A.M. v.
State, Sup. Ct. Op. No. 1104 (File No.
21441, 528 P.2d 437 (1974).

A minor who has been adjudged a
child in need of supervision |sec now
child in need ofaldl cannot be institu-
tionalized under the Children's Code. In
re A Minor Child, Sup. Ct. Op. No. 737
(File No. 1524), 490 P.2d 658 (1971).

Where a runaway child is fn'-id lo be a
child in need ofsupervision Isec now child
in need ofaid |, not a delinquent minor, no
legal basis exists for his incarceration. In
re A Minor Child, Sup. Ct. Op. No. 737
(File No. 1524), 490 P.2d 658 (1971).

The only instance under Alaska chil-
dren's Inws authorizing institu-
tionalization t incarceration is when
the child has viurrird the laws of the state,
or any of its political subdivisions, and in
turn has been adjudged a delinquent
minor. In re A Minor Child, Sup. Ct. Op.
No. 737 (File No. 1524), 490 P.'2d 658
(19711.

The legislature has authorized institu-
tionalization only where tile child is found
lo lie n delinquent minor. In re A Minor
Child, Sup Cl.Op. No. 737 (File No 1524),
490 P.2d 658 (1971).

Powerofcourtunder subsection (c).
— Under subsection (c) of this section, the
court is empowered to order the minor
committed to lhe Department of Health
and Social Services or order the minor
released to his patents, guardian, oi some
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othersuitable person. In re A Minor Child,
Sup. Cl. Op. No. 737 (File No. 1524), 490
P.2d 658 (1971).

The Department of Health and
Social Services docs not possess the
authority to Institutionalize any minor,
including one who has been declared a
child in need ofsupervision (see now child
in need ofaid), who has been committed to
its custody. It is unreasonable to construe
Alaska children's statutes in a manner
which would result in the grant to the
Department of Health and Social Services
of broader powers of commitment than
possessed by the trial court. In re A Minor
Child, Sup.Ct. Op.No. 737 (File No. 1524),
490 P.2d 658 (1971),

A child "in need ofaid" appears to
be the functional equivalent of u
"dependent” child under AS 47.10.010
as il existed prior tu its 1977 amendment.
In re C.L.T., Sup. C' Op. No. 1866 (File
No. 3607), 597 P.2d 518 (1979).

Parental right to custody and
control is not absolute. — While a
parenthas aright to tho care, custody and
control of his or her children, this right is
not absolute, and "courts have become
increasingly aware of tho rights of chil-
dren."The Alaska legislature has struck a
balance between these potentially
competing rights by requiring the state to
prove its allegations by clear and
convincing evidence in parental rights ter-
mination cases Once this burden of proof
lias been met, however, the statute man-
dates a termination. In re D.C., Sup. Ct.
Op. No. 1862 (File No. 3840), 592 P.2d 22
(1979).

The discretion allotted a parent in
the administration of punishment is
not unlimited. Clearly it does not extend
to punishmentregularly causing the "sub-
stantial physical harm” which under AS
«47.10.010(a)(2)(C) determines that a child

is in need of aid. In re D.C., Sup. Ct. Op.
No. 1862 (File No. 38-10), 592 P.2d 22
(1979).

Statutory provisions governing
judgments nnd orders terminating
pnrentul rights have been changed. In
order lo terminate parental rights, the
court must now find that the child is in
need ofaid under AS 47.10.010(a)(2) os the
result of pnrentul conduct proved by clear
and convincing evidence and that the
parental conduct is likely to continue to
exist if there is no termination of parental
rights, proved again by clear and
convincing evidence, AS 47.10.080(c)(3).
In re C.L.T., Sup. Ct. Op. No. 1860 (File
No. 36071, 597 P.2d 518(1979).

In order lo tcrminute parental rights
under this section, the court must find by
clear and convincing evidence (1) that
there is a child in need of aid under AS
47.10.010(a)(2) as a result of parental con-
duct, and <2l that the parental conduct is
likely to continue. E.A. v. State, Sup. Ct.
Op. No. 22e9 (File Nos. 4687, 4870), 623
P.2d 1210(1981).

Under former AS 47.10.010(a)(5) and
subsection (a) and former subsection
(c)(3)(D) of this section, in order to termi-
nate parental rights, the superior court
was required to find (1) that the child was
a "dependent minor" nnd (2) that the
parent had demonstrated by her conduct,
proved by clear and convincing proof, that
she was unfit to continue to exercise her
parental rights and responsibilities. In re
C.L.T., Sup. Ct. Op. No. 1866 (File No.
3607), 597 P.2d 518 (1979).

Parent's impulsive personality
disorder notground Tar termination of
rights. — Where bfter finding that child
was in need of aid, trial judge found that
tho parent"is likely to continue to demon-
strate a conscious disregard of the obli-
gation owed by a parent to a child con
after her release from incarceration
because she suffers from an impulsive per-
sonality disorder," such finding was insuf-
ficient to satisfy requirement ofclear and
convincing evidence that conduct leading
lo determination that child is in need of
aid is likely since an impulsive personality
disorder itselfis not conduct and thus, not
a ground for termination. Nada A. v. Stale,
Sup. Ct. Op. No. 2632 (File Nos. 6546,
6693), 660 P.2d 436 (1983).

Findings. — A finding that the
parental conduct is likely tocontinue must
be made expressly on the record prior to
ordering the termination of parental
rights. E.A. v. Slate, Sup. Ct. Op. No. 2289
(File Nos. 4687, 4870), 623 P.2d 1210
(1981).

Abundonnient. — For cuses construing
former language in sulisection <cl
providing for termination of parental
rights and responsibilities when the child
luid been abandoned, see D.M. v. Stale,
Sup. Cl. Op. No. 962 (File No. 1843). 515
P.2<! 1234 (1973); In re B.J., Sup. Ct. Op.
No. 1110 (File No. 21611, 530 P.2d 747
(1975); In re Ed. (T.l, Sup. Ct. Op No.
1348 (Kile No.2775).557 P.2d 1128119761.

A rehabilitation program is nut a
common pruclice in the trial courts
absent upproval by a representative of the
sintc. In re E.J. (T.l, Sup. Cl. Op No. 1118
(Kile No 27751 557 I' 2d II'NHIID Tfo
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Trial court did nut uhusc discretion
in failing to consider possibility of
selling up plan for reestablishing
family relationship between father
und son.— See Inre E.J. (T.I,Sup. Ct. Op.
No. 1348 (File No. 27751, 557 !>2d 1128
(1976*.

Hole of trhd court in proceeding
involving (crminullon of parental
rights. — See 'nre E.J. IT.). Sup. Ct. Op
No. 1318 (Fil No. 2775), 557 P.2d 1128
(1976).

Applicability ofburden of proof. — A
burden of proof is not applicable to a
dispositive hearing other than when ter-
mination of parental righta is involved. In
re S.D., Sup. Ct. Op. No. 1255 (File No.
2530), 519 P.2d 1190 (1976). See also In re
C.L.T., Sup. Ct. Op. No. 1866 (File No.
3607), 597 P.2d 518 (1979).

Determination of the standard to be
applied by the court at the dispositive
phase of a child hearing was not
tantamount to establishing a burden or
proof requirement. Such a requirement
intd been set forth in former subsection
(c)(3)(D) |scc now subsection (c)(3)). No
such rcquiremc ,t had been set forth in sit-
uations such as where termination of
parental rights was not involved. In re

S.D.,Sup. Ct. Op. No. 1255 (File No. 2530),
519 P.2d 1190 (1976).

Standard of proof held consti-
tutional. — Allowing parentul rights to he
terminated based on a standard of proof
less stringent than "beyond a reasonable
doubt” does not violate the due process
clause ofthe United States Constitution or
the Alaska Constitution. InreC.L.T., Sup.
Ct. Op. No. 1866 (File No. 3607), 597 P.2d
518 (1979).

Since in proceedings brought to termi-
nate parental rights, the parent is neither
charged with criminal behavior nor sub-
ject to incarceration us a direct cunsc-
quence of the proceeding, there is nothing
in the federal constitution thut compels
adoption of the proof beyond a reasonable
doubt standard in termination pro-
ceedings. In re C.L.T., Sup. Ct. Op. No.
1866 (File Mo. 3607), 597 P.2d 518 (1979).

Clear and convincing proof is a more
deiiand'ng standard than n mere
preponderance of the evidence nnd is
adequate lo protect the parent's substan-
tial interest in bis or her child custody
rights. This evidentiary standard balances
the competing interests involved in a pro-
ceeding brought to terminate pnrentul
rights, one uf which is (lie right of n child
lo an adequate home. In rc C.1..T,,Sup. Ct.
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Op. No. 1866 (File No. 3607), 597 P.2d 518

(15791.

The due process clause did not require a
standard of proof greater than clear and
convincing evidence whr n the state sought
to terminate parental rights because of
unfitness under former subsection
(c)(3)IDi. In re C.L.T., Sup. Ct. Op. No.
1866 (File No. 3607), 597 P.2d 518 (1979).

Standard of proof under former subsec-
tion (c)(3MO) calling for "dear nnd
convincing" evidence of the natural
mother's ur.fitness for the care ond custody
of the child was held proper. In re K.S.,
Sup Ct. Op. No. 1219 (File No. 2359), 543
P.2d 1191 (1975).

Protection provided by Indian Child
W elfare Act. — The Indian Child Welfare
Act, 25 U.S.C. 85 1901 — 1963, enacted in
1978, provides a higher standard of pro-
tection to the rights of parents in termina-
tion proceedings involving Indians and
Native Alaskans thun that provided in
this section. E.A. v. State, Sup. Ct. Op, No.
2289 (File Nos. 4687,4870), 623 P.2d 1210
(1981).

Orders terminating parental rights
met statutory and rulo of court
requirements rcgurding findings of

fact. — SeeIn re C.L.T., Sup. Ct. Op No,
1866 (File No. 3607), 597 P.2d 518 (1979).

Review of orders terminating
pnrcntal rights. — Orders made under
subsec! ion (c«3) of this section are not
entillet to automatic review, inasmuch as
suhseclon (0 of this section specifies
which o'dera are entitled to this review
ai.,' ordtrs under subsection (c)(3) of this
sectio. ae not included within the list.
Rita T .» Stale, Sup. Ct. Op. No. 229-1 (Kile
No. 5036 623 P.2d 344 (1981).

Allord rs made pursuant to this section,
indudir ;( orders under subsection (c)(3) of
this sc< .on, are to be reviewed upon appli-
cation of an interested parly if the parly
establishes good cause for the review, and
if the child is still a ward ofthe court. Rita
T.v.Slale, Sup. Ct. Op. No. 2294 (File No.
5036), 623 P.2d 344 (1981).

As long as a child remains the ward of
the court, under subsection if) uf Ibis sec-
tion bis or her natural parents are entitled
tu a review of the order terminating their
parental rights upon a showing of good
cause for the bearing. RitnT. v. Stnte, Sup.
Ct. Op. No. 2294 (File No. 5036), 623 P.2d
341 (19811.

Good cause could be cstai,i..’.cd if the
parents showed (but il would be in the best
interests oftile child to resume living with
them because they have sufficiently rchn-
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bililated themselves so that they can pro-
vide proper guidance and care for the
child Rita T. v. State, Sup. Ct. Op. No.
2294 (File No.5036), 623 P.2d 344 (1981).

Where, when a mother applied for u
hearing before the superior court, she
indicated that as a result of a 14-month
rehabilitation program she had overcome
the problems that had led lo the termina-
tion of her parental rights and also
indicated that professional counselors,
social workers and others would be able to
establish that she was now capable of
providing a warm and loving home for the
child, this was a sufficient showing o f good
cause to entitle her U}a review ofthe order
terminating her parental rights if the
child had not yet been adopted. Rita T. v.
State, Sup. Ct. Op. No. 2294 (File No.
5036), 623 P.2d 344 (1981).

Former AS 17.12.110(dH4) notin con-
flict. — Former AS 17.12.110(d)(4), which
provided that a person who, while under
the age of 18, possesses, controls or uses
any amount of marijuana was, upon con-
viction, guilty of a misdemeanor pun-
ishable by a fine of not more than $1000,
was notin conflict with AS 47.10.010(a)(1)
and paragraph (b)(1) of this section.
M,O.W. v. Slate, Ct. App. Op. No. 95 (File
No. 4846), 645 P.2d 1229 (1982).

For rcfcrcnco to apparent conflict
between subsection (c)(1) as It read
prior to 1977 amendment and Chil-
dren's Ri 'c 22(0, see footnote 30 in In re
S.D., Sup.Ct. Op.No. 1255 (File No. 2530),
519 P.2d 1190 (1976).

Peremptory challenge procedure
Inapplicable to juvenile proceedings.
— While juvenile p.oceedings have some
of the characteristics of both civil and
criminal actions, they are basically differ-
entfrom both,and the words"civil orcrim-
inal" os used in AS 22.20.022 must bo
strictly construed. The triul judge wus
correct in holding that peremptory chal-
lenge procedure applied only to civil and
criminal actions und not to juvenile pro-
ceedings. In rc A Minor Child, Sup. Ct. Op.
No. 737 (File No. 1524), 490 P.2d 658
(1971).

Notions of benevolent protective
policies cannot be used to validate
departures from positive luw relating
tu the adjudicative and dispositive phases
of children's proceedings. In re A Minor
Child,Sup.Ct. Op. No. 737 (File No. 1524),
490 P.2d 658 (1971).

Nor to justify dispensing with
constitutional safeguards. — The
benevolent social theory supposedly
underlying children's court acts docs not

furnish justification for dispensing with
constitutional safeguards In re A Minor
Child,Sup.Ct. Op. No. 737 (File No. 1524),
490 P.2d 658 U971l

The right of confrontation s
paramountto the state's policy of pro-
tecting a juvenile offender. Davis v.
State, 415 U.S. 308,94 S. Ct. 1105, 39 L.
Ed. 2d 347 (1974).

Outstate'sinterestin secrecy ofjuve-
nile adjudications need not always fall
before confrontation right. — See
Gonzales v. Slate, Sup. Ct. Op. No. 1030
(File No. 2002), 521 P.2d 512, cert, denied,
419 U.5.868,95S.Ct. 125.42 L.Ed.2d 106
(1974).

Prosecution witness impeachable by
cross-examination for bias from pro-
bationary status os juvenile delin-
quent — The confiontation clause
requires that d defendant in a criminal
case be allowed to impeach the credibility
ofa prosecution witness by cross- examina-
tion directed ot possible bias deriving from
the witn‘ ss's probationary status asjuve-
nile delinquent although such an impeach-
ment would conflict with a state's asserted
interest in preserving the confidentiality
of juvenile adjudications of delinquency.
Qavis v. Alaska, 415 U.S. 308,94 S. Ct.
1105,39 L. Ed. 2d 347 (1974).

Whatever temporary embarrassment
might result lo a prosecution witness or
his fomily by disclosure ofhisjuvenile rec-
ord — if the prosecution insisted on using
him to make its case — is outweighed by
petitioner's right to probe into the influ-
ence of possible bias on the testimony of a
crucinr identification witness. Davis v.
Alaska, 415 U.5.378,94 S. Ct. 110539 L.
Ed. 2d 347 (1974).

Tie state cannot, consistent wiiA right
of confrontation, requiro the defendant to
bear the full burden of vindicating the
state's interest in the secrecy ofjuvenile
criminal records. Davisv Alasku,415U.S.
308,94S5.Ct. 110539 L. 347 (1974).

The United States supreme court has
held that the constitutional right of con-
frontation required that defense counsel
be allowed to investigate the potential bias
of a crucial p- sccution witness, even
where that potential bias arose out of a
juvenile adjudication nnd its resultant pro-
bationary status. Gonzales v. State, Sup.
Ct. Op. No. 1030 (File No. 2002), 521 P.2d
512, cert, denied, 419 U.S. 868, 95 S. Ct.

125,42 L. Ed. 2d 106 (1974).

The United Stutes supreme court
concluded that Alaska's interest in pro-
tecting the anonymity or the juvenile
aflcmlcr w.i« outweighed by the more
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critical need to ulford ucriminal ticfunihilit
reasonable inquiry into the motives of
prosecution witnesses. Gonzales v. Slate.
Sup Ct. Op. No. 1030 (File No. 20(121. .VJI
P.'2d 512, cert denied, matill U.S. 868. 05 S.
Ct 125,42 1, Kd. 2d 100 (10711.

Conflict between section und deci-
sion in Dnvisv. Alaskais superficial. —
The conflict between this section and tile
supreme court's decision in Davis V.
Alaska,415U.S 308,94S.Cl. 1105,39 L.
Ed. 2d 347 (1974), is only superficial
Gonzales v. Slale, Sup. Ct. Op No. 1030
(File No. 2002), 521 P.2d 512, cert, denied,
419 U.S. 868, 95S. Ct. 125,42 L. Ed. 2d
106(1974).

Since disclosure required because of
probationary status, notjuvenile adju-
dication. — The constitutional require-
ment of disclosure in the facts in Davis v.
Alaska, 415 U.S. 308,94 S.Cl. 1105,39 I,.
Ed. 2d 347 (1974), is created not by the
juvenile adjudication itself but hy the pro-
bationary status ofthejuvenile at the time
of Davis' trial, with its potential fur
motivating false testimony. Gunzales v.
Slate, Sup. Cl. Op. No. 1030 (File No.
2002), 521 P 2d 512, cert, denied. 419 U .S.
868,95S. Ct. 125,42 L. Ed. 2d 10611974).

Where the witness was no' on juve-
nile- probation, it cannot be seriously
argued (but the fact of previous juvenile
convictions, standing alone, provided any
inference of potential bias. Gonzales V.
Stale, Sup. Ct. Op. No. 1030 IFile Nu.
20021,521 P 2d 512, cert, denied, 419 U .S.
868,9CS. Ct. 125,42 L. Ed. 2d 106(1974).

State adjudications directed solely
atcredibility do not conflict with con-
frontation right. - Juvenile
adjudications which are stale hy Alasku's
standards and directed solely at general
credibility rather than bias are generally
not sufficiently probative to create a gen-
uine conflict with the defendant's right of
confrontation. Gonzales v State, Sup. Ct.
Op. No. 11)30(FileN 0.2(102),521 P.2d512,
cert, denied, 419 U.S. 868,95S. Ct. 125,40
.. Ed. 2d 106 (1974).

Where the attempted impeachment was
ufgeneral credibility hy pronfofprior“con-
victions," Ihe probative value of this type
of evidence is considerably less lliun that
which suggests false or distorted testi-
mony because ofbias, and lhe need lo con-
front a witness with such evidence is
correspondingly less. Gonzales v. Slate,
Stilt. Ct. Op. No. 1030 (File No. 201121.521
P.2d 512, cert denied, 419 U.S. HtiH, 95 S.
Ct 125.42 |,. Ed. 2d 106(1974).

As u general rule, tin- trial cmirls could
properly refuse evidence of slale con-
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victions or juvenile adjudications where
these were offered for the purpose of
discrediting the witness generally rather
llian lo show some specific potential far
bias or prejudice toward the defendant.
Thomas v Statu, Sup. Ct. Op. No. 1010
IFile Nos. 1888. 1854). 522 P.2d 528
(1974).

Privilege against self-incrimination.
— When a person under the age of 18 years
violated former AS 47.10 010(a)(1). he
could he adjudged a "delinquent minor,"
one possible consequence of which adjudi-
cation was commitment to ajuvenile facil-
ity until the age of 19 Inow 201. Moreover,
if there was probable cause lo believe the
minor was delinquent and the court found
that he was not amenable to treatment as
ajuvenile, he could be prosecuted as if he
were an adult. Thus, there was always
some danger of incarceration, or other
criminal sanctions, when a child
committed an act which would have been a
crime if committed by an adult. Under
such circumstances a child had a privilege
againstself-incrimination. E L |, v. Stale,
Sup. Cl. Op. No. 1540 (File No. 3374), 572
P.2d 786 (1977).

A child ndjudicntcd delinquent for
selling LSD may be incarcerated, possibly
even in acily jail, until age 19, which may
he many years. RLR v. Stute, Sup. Ct. Op.
No. 700 (File No. 1156), 487 P.2d 27
11971)

Subsection (g) providesin partthata
juvenile offender niny not be con-
sidered a criminal hy reason of the
ii'lludicution, nor may the adjudication
be afterward deemed a conviction.
Gonzales v. Stale, Sup. Ct. On. No. 1030
(File No. 2002), 521 P.2d 512, cert, denied,
419 U S. 808,95 S. Ct. 125, 42 L. Ed. 2d
10611974).

A judge cannot consider u juvenile
offense us il criminal conviction fur the
purpose of proscribing a mandatory sen-
tence. llerfleld v. Stale, Sup. Ct. Op. No.
581 (File No. 960), 458 P.2d 1008 (1909).

The judge's consideration of factors
relating to accused's life, characteristics,
background and behavior prior to reaching
the age of 18 years did not mean that he
considered accused a criminal or that lie
wasusing thejuvenile oflvnsesuscriminal
convictions in determining the sentence to
impose llerlield v. State, Sup. Cl. Op. No.
581 (File No. 9601, 458 P.2d 1008 11909).

Consideration of thejuvenile record
is proper hy the court imposing u sen-
tence upon an ndult offender. IV-nn v.
Stnte, Sup. Ct. Op. No. 1774 <Kilo No.
3873), 588 I'.2d 288(19781
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Use of the juvenile history of the
oflender in sentencing proceedings does
not amount to the use ofthose proceedings
as evidence against the oflender within
the proscription of such u statute as this
section. Penn v. State, Sup. Ct. Op No.
1774 (File No. 3873), 588 P.2d 288 (1978).

When sentence determined. — The
sentence which may lie impos'd upon a
convicted jdult it determined os of the
time ofthe finaljudgmentofconviction, or
as ofthe time ofcommission ofthe offense.
These rules have been applied to juvenile
sentencing. Davenport v. McGinnis, Sup.
Ct. Op. No 1049 (File No. 1942), 522 P.2d
1140(1974).

Review ofcustody orders. — Thu new
children’s law, as a result ofthe 1977 acts,
provides for review ofcustody orders annu-
ally or more often if good cause is shown.
In reJ.M ., Sup.Ct. Op. No. 1548 (File Nos.
3219, 3229), 573 P.2d 1376 (1978).

Appeal of detention order. — Under
this section and Children’s Rule 29(a), a
minor who is detained may appeal his
detention order. A.M. v. State, Ct. App.

Op. No. 150 (File No. 6105), 653 P.2d 346
(1982).

Appellants arc authorized to bringjuve-
nile bail oppenls under App. R. 207 lo
ensure that juvenile detention hearings

Collateral references.— Rightofindi-
gent parent to appointed counsel in pro-

are not insulated from review. A M. v.
State,Ct. App. Op. No. 150(File No. 61051,
653 P.2d 346 (1982)

Appeal from detention order

dismissed as untimely. — See A.M. v.
Stale,Ct. App. Op. No. If e No. 6105),
653 P2d (MS (1932).

Appellate jurisdiction. - AS

22.05.010 places fir.ul appellate jurisdic-
tion in all cases in the supreme court. In re
A Minor Child, Sup. Ct Op. No. 737 (Kile
No. 1524), 490 P.2d 658 (1971).

Applied in L.A.M. v.Slate, Sup. Ct. Op.
No, 1249 (File No. 2221), 547 P,2d 827
(1976); Adams v. Ross, Sup. Ct. Op. No.
1281 (File No. 2458), 551 P 2d 948 (1976);
D.H. v. State, Sup. CL Op No. 1396 (File
No. 2837), 561 P.2d 294 (1977).

quoted in Davis v. State, Sup. Ct. Op.
No. 816 (File Nos. 1420, 1436), 499 P.2d
1025(1972).

Stuted in In re O.K., Sup. CL Op Nu.
796(File Nos. 1627, 1654. 16741,497 P.2d
914 (1972).

Cited in Elliason v. Slate, Sup. Ct. Op.
No. 898 (File No. 1750). 511 P.2d 1066
(1973); D.LJ. v. W.D.R., Sup. Ct Op. No.
2433 (Kile No, 5411). 635 P.2d 834 (1981);
S.O. v. W.S.. Sup. Ct. Op. No. 2491 (File
No. 58561. 643 P.2d 997 (1982).

cecding fur involuntary termination uf
parental rights, 80 ALK3d 1141.

* D“fore th®

disposition hearing ota deTTnquentminorthe department shall subm it
a predisposition report with a recommended plan of treatment to aid
the court in its selection of a disposition, nnd any further information

which the court may request.

(b) Before the disposition hearing ofa child in need ofsid the depart-
ment shall submita predisposition report to aid the court in its selec-
tion of a Disposition. This report shall include, but ,s not limited to, the

following;

(1) astatementofchanges in the childs or parent’s behavior, which
will aid lhe court in determining that supervision of the family or

placement is no longer necessary;

(2) ifremoval from the home is recommended, a description of the
reasons the child cannot be protected orrehabilitated adequately in the
home, including a description of any previous efforts to work with the
parents and the child in the home and the parents’ attitude toward

placement of the child;
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3) a description ofthe potential harm to the child which may result

from removal from the home and any efforts which can be made to
minimize such harm; and

(J) any further information which the co"H may request.
JM ffrhe court shall inform the child, the child's parents and the
attorneys representing the parties and the guardian ad litem that the
predisposition report will be available to them not less than 10 days
before the disposition hearing.

(d) For purposes of this section "parents” means the natural
adoptive parents, and any legal guardian, relative, or other adult per-
son with whom the child has resided und who has acted us a parent in

providing for the child fora continuous period oftime before this action.
(8 26 ch 63 SLA 1977)

NOTES TO DECISIONS

Applied in Granato v. Occliipinli, Sup. Cited in M.O.W. v. State, Cl. App. Op.
Ct. Op. No. 1962 (Kile No. 3756), 602 P.2d No. 95 (File No. 4846), 645 P.2d 1229
442 (1979). (1982).

Sec. 47.10.082. Bestinterests ofthe child. In making its disposi-
tional order under AS 47.10.080(b) the court shall consider the best
interests of the child and the public, und in making its dispositional
orderunder AS 47.10.080(c) the courtshall consider the best interests
ofthe child; in either case the courtshall consider also the ability ofthe
state to take custody and to care for the child to protect the child's best
interests under AS 47.10.010 — 47.10.142. (§ 26 ch 63 SLA 1977)

NOTES TO DECISIONS

Showing required tojustify tcrminu- No. 2632 (File Nos. 6546, 6693), 660 P.2d
lion of parental rights. — While best 436 (1983).

interests of the child become relevant al Cited in Granato v. Orchipinti, Sup. Ct.
some point, there first must be a showing Op No. 1962 (File No. 3756), 602 P.2d -142
ofparental conductsufficient tojustify ter- (1979); M.O.W . v. State, Ct. App. Op. No.
minalion. Nuda A. v. Slate, Sup. Ct. Op. 95 (File No. 4846), 645 P.2d 1229 (1982).

Sec. 47.10.083. Review hearing information. In the case of a
child in need of aid, the child shall be returned home at the review
hearing under AS 47.10.080(f) unless the court finds by a
preponderance ofthe evidence that the basis upot, which the child was
adjudicated under AS -17.10.010(a)(2) continues to exist. If the child is
not returned home, the court shall establish on the record

(1) why the child was removed from the home;

(2) what services have been provided to or offered to the parents to
facilitate reunion;

or
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(3) whatservices were utilized by the parents to facilitate reunion;

(4) the visitation history between the parents and the child;

(5) whetheradditional services are needed to facilitate the return of
the child to the child's parents;

(6) when return ofthe child can be expected. (§ 26 ch 63 SLA 1977)

NOTES TO DECISIONS

Cited in M.O.W. v. State, Ct. App. Op.
No. 95 (File No. 4846), 645 P.2d 1229
(1982).

Sec. 47.10.084. Legal custody, guardianship, and residual
parental rights and responsibilities, (a) When a child is committed
under AS 47.10.080(b)(1) or (c)(1) to the departmentor released under
AS 47.10.080(b)(2) or (3) or (c)(2) to the child’s parents, guardian, or
other suitable person, a relationship of legal custody exists. This
relationship imposes on the department and its authorized agents or
the parents, guardian, or other suitable person the responsibility of
physical care and control ofthe child, the determination ofwhere and
with whom tiie child shall live, the right and duty to protect, train and
discipline the child, and the duty of providing the child with food,
shelter, education, und medical core. These obligations are subject to
any residual parental rights and responsibilities and rights and
responsibilities ofa guardian ifone has been appointed. When parental
rights have been terminated, or there are no living parents and no
guardian has been appointed, the responsibilities of legal custody
include those in (b) and (c) of this section. The department or person
having legal custody of the child ipay delegate any of the
responsibilities under this section, except authority to consent to mar-
riage, adoption, and military enlistment may not be delegated. For
purposes ofthis chapter a person in charge ofa placementsetting is an
agent of the department.

(b) When a guardian is appointed for the child, the court shall spec-
ify in its order the rights and responsibilities of the guardian. The
guardian may be removed only by court order. The rights and
responsibilities may include, but are not limited to, having the right
and responsibility of reasonable visitat!:n, consenting to marriage,
consenting to military enlistment, consenting to major medical
treatment, obtaining representation for the child in legal actions, and
making decisions of legal or financial significance concerning the child.

() When there has been transfer of legal custody orappointment of
a guardian and parental rights hnve not been terminated by court
decree, the parents shall have residual rights and responsibilities.
These residual rights and responsibilities ofthe parentinclude, butare
not limited to, the right and responsibility of reasonable visitation,
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consent to adoption, consent to marriage, consent to military
enlistment, consent to major medical treatment except in cases of
emergency or cases falling under AS 09.05.100, and the responsibility
forsupport, except if by court orderany residual right and responsibil-

ity has been delegated to a guardian under (b) of this section. (8 26 ch
63 SLA 1977)

NOTESTO DECISIONS

Effect of being foster parents on bus-
Imnd-wifc evidentiary privilege. — A
foster child is a child of the foster parents
for purposes of applying the exception lo
the husband-wife privilege set forth in
Alaska Evidence Rule 505<a)(2)(D)(i); one

against the other concerning evidence
relating to an assault on the foster child.
Daniels v. State, Ct. App. Op. No. 357 (File
No. A-3GG), P.2d (1984).

Cited in M.O.W. v. Stale, Ct. App. Op.
No. 95 (File No. 4846), 645 P.2d 1229

foster parent cannot rely on the hus- (1982).
band-wifc privilege to refuse to testify

Sec. 47.10.065. Child in need of aid: religious treatment. In a
case in which the minor’ status us a child in need of aid is sought to
be based on the need for medical care, the court may, upon con-
sideration ofthe health ofthe minor and the fact, if it is a fact, that the
minor is being provided treatment by spiritual means through prayer
in accordance with the tenets and practices of a recognized church or
religious denomination by an accredited practitioner of the church or
denomination, dismiss the proceedings and thereby close the matter.
This may be done, in the interests ofjustice and religious freedom, on
the court’s own motion or upon the application ofa party to the pro-
ceedings, at any stage of the proceedings after information is given to

the court under AS 47.10.020(a). (8 8 ch 1 SLA 1972; am § 19 ch 63
SLA 1977)

NOTES TO DECISIONS

Cited in M.O.W. v. Stale, Ct. App. Op.
No. 95 (File No, 4816). 645 P.2d 1229

(19821,

Sec. 47.10.090. Records, (a) Thecourtshall make and keep records
of all cases brought before it. The court’s official records may be
inspected only with the court’s permission and only by persons having
a legitimate interest in them. All information and social records per-
taining to a minor and prepared hy an employee of the court or by a
federal, state or city agency in the discharge of the employees or
agency's official duty, are privileged and may not be disclosed cirectly
or indirectly to anyone without the court’s permission. However, a
state or city luw-cnforcemeni agency shall disclose information
regarding a case which is needed hy the person oragency charged with
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making a preliminary investigation for the information of the court.
W ithin 30 days of the date ofa minor’s 18th birthday or, if the court
retainsjurisdiction ofa minor past the minor’s 18th birthday, within
30daysofthe date on which the courtrelinquishesjurisdiction over the
minor, the courtshall order sealed all the court's official records, infor-
mation and social records pertaining to that minor, as well as records
of all criminal proceedings against the minor and punishments as-
sessed against the minor except for traffic offenses. A person may not
use these sealed records for any purpose except that tho court may
ordertheir use for good cause shown or may order their use by an officer
of the court in making a prescntencing report for the court.

(b) The name or picture ofa minor under thejurisdiction ofthe court
may not be made public in connection with the minor’ status as a
delinquent child or a child in need ofaid unless authorized by order of
the court, exceptthatthe name ofa minor who is found for the second
time to have violated a law, which if committed by an adult would be
a felony, shall be made public unless the court, for good cause, in
certain individual cases, enters an order prohibiting the disclosure.

(c) A person who.violates a provision of this section is guilty of a
misdemeanor, and tnort conviction is pun'shujle by a fine of not more
than $500 or by ! .prisonment for not more than one year, or by both.
(8 10(3)(4) art I ch 145 SLA 1957;am § 1 ch 124 SLA 1972;am 8 1 ch

90 SLA 1975; am § 20 ch 63 SLA

Cros9references.— Forexplanation of
how amendments in 1975 changed Rules

NOTESTO

Purpose for cnucting subsection (a).
— Reading this section together with
other sections of the laws relating to chil-
dren’s proceedings leads one to believe
that subsection (u) was enacted principally
tar the purpose of protecting the child
against the possible odverse effects on
unauthorized revelation of his social rec-
ord would have. In re P.N., Sup. Ct. Op.
No. 1127 (File No. 2191), 533 P.2d 13
(1975).

There is no indication that subsec-
tion (n) wus intended to uuthorizc the
grunting of testimonial use immunity
to piircnls. In re P.N.. Sup. Ct. Op. No.
1127 (File No. 21911, 533 P.2d 13 (1975).

The supreme court could not say with
certainty that this section would be
construed to forbid the use, in u subse-
quent criminal action ugainsl a parent, of
testimony that the parent gave at a chil-

1977)

of Children's Procedure, see § 2, ch. 90,
SLA 1975).

DECISIONS

dren’'s proceeding. In re P.N., Sup. Ct. i_p.
No. 1127 (File No. 2191), 533 P.2d 13
(19751.

W aiver of provisions ofsection. — In
the case of use of restraints more severe
than placement in adjustment rooms
(solitary confinement), the approvul ofthe
director of McLaughlin Youth Center
must be obtained and n report made to the
child's attorney and the family court. The
provisions of this section are waived for
this purpose. T.M. v. Director of
Mclaiughlin  Youth Center. Superior
Court, No. 72-449(19731.

Sluted in RI.R v.Slate, Sup. Cl. Op. Nu.
706 (File No. 1156), 437 :\2d 27 (19711.

Cited in M.O.W. v. Slale, Ct App. Op.
No. 95 (File Nu. 48461, 6(5 P.2d 1229
(1982); Stule v. R.Il., Ct. App. Op. No. 375
(File No. 77681, I*.2d (19841.
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Sue. 47.10.005. Arrestoflminor. The arrest ofa minorotherthan
for a traffic otfense is not considered an arrest for any purpose except
for the purpose of the disposition 01 a |.roceeding arising out of that
arrest. (§ 2 ch 124 SLA 1972)

See. 47.10.100. Retention of jurisdiction over minor, (a) The
courtretainsjurisdiction over the case and may atany time stay execu-
tion, modify, setaside, revoke, orenlarge ajudgmentororder, orgrant
a new hearing, in the exercise of its power of protection over the minor
and for the minor's best interest, for a period oftime not to e> 'eed two
years orin any eventextend pastthe day the minor becomes 19, unless
sooner discharged by the court, exceptthat the department may apply
for and the court may grant an additional one-year period of supervi-
sion pastage 19 ifcontinued supervision is in the bestinterests of the
person and the person consents to it. An application for any of these
purposes may be made by the parent, guardian, or custodian acting in
behalf of the minor, or the court may, on its own motion, and after
reasonable notice to interested parties and the appropriate depart-
ment, take action which it considers appropriate.

(b) If the court determines at a rehearing that it is for the best
interests ofthe minor to be released to the care or custody ofthe minor’s
parent, guardian, or custodian, it may enter an order to that effectand
the minor is discharged from the control of the department.

(c) Ifa minor is adjudicated a c'elinquent o- a child in need of aid
before the minor’s 18th birthday, mue court may retainjurisdiction over
the minor after the miner? 18th birthday for the puipose of
supervising the minor’ rehabilitation, but the courtsjurisdiction over
the minor under this chapter never expends beyond the minor's 19th
birthday, except that the department may apply for and the court may
grant an additional one-year period of supervision past nge 19 if con-
tinued supervision is in the best interests of the person, and the person
consents to it. The department may retain jurisdiction over a child
between the childs 18th and 19th birthdays for the purpose of
supervising the child’s rehabilitation, if the child has been placed
under the supervision of the department before the child’s 18th
birthday, except that the department may apply for and the court may
grant an additional one-year period of supervision past age 19 if con-
tinued supervision is in the best interests ofthe person and the person
consents to it. (5 11 art I ch 145 SLA 1957; um 88 16, 17 ch 245 SLA
1970; am § 21 ch 63 SLA 1977)

NOTES TO DECISIONS

Wih'ii one commits n c-riniinill of- State, Sop. Ct. Op. No. 1590 (I'ile No.
fense nfler reaching the nge of IH 3021) 576 r.2d 1352 119781
years, lie is no longer entitled lo claim the Offeiucs lo which court's jurisdic-
benefits of the Children's Code. Henson v. tion not extended. — Neither subsection
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the sentencing court acquires jurisdiction

tu) nor subsection (c) purports to extend
over the individual, only an expressly

the court's juvenile jurisdiction to newly € >
committed offenses occurring between the ~ retrooctive statute could defeat its
offender's 18th and 19th birthdays. continuingjurisdiction for the duration of
Tenson v. State, Sup. Ct. Op. No. 1590 the sentence originally imposed. Daven-

(Kile No. 3024), 576 P.2d 1352 (1978). port v. McGinnis, Sup. Ct. Op. No. 1049
lurisdiclion defeated only by (File No. 1942), 522 P.2d 1140 (1974).
expressly retroactive statute. — Once

See. 47.10.119. Appointment of guardian or custodian. When,
in the course ofa proceeding under this chapter, itappears to the court
that the welfare ofa minor will be promoted by the appointment ofa
guardian or custodian of the minor’s person, the court may make the
appointment. The courtshall have a summons issued and served upon
the parents of the minor, ifthey can be found, in a manner and within
a time before the hearing which the court considers reasonable. The
courtmay determine whether the father, mother, orthe Department of
Health and Social Services shall have the custody and control of the
minor. Ifthe minor is ofsufficient age and Intelligence to state desires,
the court shall consider them. (§ 12 art | ch 145 SLA 1957; am § Gch
104 SLA 1971; am § 22 ch 63 SLA 1977}

Collateral references. — 39 Am. Jur. Right of infant to select his own gunrd-
2d, Guardian and Ward, § 17. ian, 85 ALR2d 921.

39 CJ.S., Guardian und Ward, §§ 20 to
29.

Sec. 47.10.120. Supportofminor, (a) When a child in need ofaid
iscommitted under this chapter, the court may, after giving the parent
areasonable opportunity tobe heard, adjudge thatthe parentshall pay
in a manner which the ccv.rt directs a sum v/hich will cover in full or
in partthe supportofthe child in need ofaid. When a delinquentminor
is committed under this chapter, the court shall order that the parent
ofthe minor pay in a manner which the courtdirects a sum which will
cover in full or in part the support of the delinquent minor.

(b) If a parent wilfulty fails or refuses to pay the sum fixed, the
parent may be proceeded against as provided by law in cases of family
desertion and nonsupport.

(¢) The dum collected from a parent under this section shall be
directly credited to the general fund ofthe state. (§ 13 art | ch 145 SLA
1957;um 8 1ch 31 SLA 1959;am 8§ 1ch 141 SLA 1959; am 8§ 23 ch 63

SLA 1977)

Sec. 47.10.130. Detention. No minor under 18 years ofage who is
detained pci.ding hearing may be incarcerated in ajail unless assigned
ta separate quarters so that the minor cannot communicate with or
view udult prisoners convicted of, under arrest lor, or charged with a
crime. When a minor is detained pending hearing, the minor’s parent,
guardian, or custodian shall be notified immediately. (8§ 14 art Ich 145

SLA 1957)
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Cross references. — Kor coiullllons uf
Ji'leiiliuii. see Children's Rule 27, Alaska
Rules of Court.

NOTESTO DECISIONS

A detention which was twice eon- exemplifiesa usurpation ofjudicial power,
tinned hy the muster of the children's rc I'.1l., Sup Ct. Op. No. 857 (Kile No.
court for u total period uf six days 15381, 51)4 P.'2d 837 (1972).

Sec. 47.10.140. Temporary detention and detention hearing.
(a) A peace officer may arresta minor who violates a law or ordinance
in the officer’s presence, or whom the officer reasonably believes is a
fugitive from justice. A peace officer may continue a lawful arrest made
by a citizen. The officer may have the minor detained in a juvenile
detention facility if in the officer’s opinion it is necessary to do so to
protect *he ~tinor or the community.

(h) A peat* officer who hasa minordetdned under (a) ofthis section

shall immediately, and in noevent more than 12 hours later, notify the
court, the minor’ parents or guardian, and the Department of Health
and Social Servicesofthe officer'saction. The departmentmay file with
the court a petition alleging delinquency before the detention hearing.

(c) The court shall immediately, and in no event more than 48 hours

Inter, hold a hearing at which the minor and the minor’ parents or
guardian if they can be found shall he present. The court shall deter-
mine whether probable cause exists for believing the minor to be delin-
quent. The court shall inform the minor of the reasons alleged to
constitute probable cause and the reasons alleged lo authorize the

minor’s detention. The minor isentitled to counsel and to confrontation
of adverse witnesses.

Id) If the --art finds that probable cause exists, it shall determine
whether the minor should be detained pending the hearing on the
petifion or released. It may either order the minor held in detention or
released to the custody ofa suitable person pending the hearing on the

j’-tition. If the court finds no probable cause, it shall order the minor
released and close the case.

(el Except for temporary detention pending a detention hearing or
temporary detention under (fi of this section, a minor may not be
detained except by court order.

(f) A peace officer may detain a minor who is evading the person
having the minor’s legal custody if the minor is not otherwise subject
to arrest or detention under (a) of this section, for the sole purpose of
either (1) returning the minor to the person having legal custody or (2)
if the minor prefers, taking the minor to un office specified by the
Department of Health and Social Services, facility or contract agency
oftlie Department of Health and Social Services where such exists in
the community. Immediately upon detaining a minor under this provi-

§ 47.10.142 w elfare, Social Services and Institutions § 47.10.142

sion, the peace officer shall advise the minor of the right to social
services under AS 47.10.142(b), and, if known, the peace officer shall
advise the person having the legal custody of the minor of the
detention.

(9) A minor who is detained under (ft of this section may not be
detained in ajail or other facility unless keptout ofcontact with adult
persons convicted or accused ofa crime. A minor may not be detained
in ajail or other detention facility which has notbeen approved by the
Department of Health and Social Services before detention of the
minor. (8 15 art I ch 145 SLA 1957; am § 3 ch 118 SLA 1962; am § 2
ch 100 SLA 1971;am §6 ch 104 SLA 1971;am 8§ 1,2 ch 128 SLA 1972)

Cross,, references. — For custody
without Il courtorder,see Children's Rules
6 and 7, Alaska Rules of Court.

NOTES TO DECISIONS

Detention ordera neither based on
competent testimony i accompanied
by the required state.>ent of facts are
invalid. In re P.H., Sup. Ct. Op. No. 857

notes under this calthline, AS 47.10.080,
A.M. v. Stale, Ct.'App. Op. No. 150 (File
No. G105), 653 | 2d 346 (1982).

Cited in State v.R.1l., Ct. App. Op. No.

(File No. 1538), 504 P.2d 837 (1972). 375 (File No. 7768), P.2d (19841.
Appeal of detention order. — Sec

Sec. 47.10.142.Em erge,y castody and temporanL D lacameat

waring. (d\ The Department of Health and Social Services may take

emergency custody of a minor upon discovering any of the following
circumstances:

(1) the minor hus been abandoned;

(2) the minor has been grossly neglecteJ by the minor’s parents or
guurdian as "neglect” is defined in AS 47.17.070(5), so that immediate
removal from the minor’s surroundings is, in the determination of the
department, necessury to protect the minor’s life;

(3) the minor has been abused, as "abuse” is defined in AS
47.17.070(1), so that immediate medicul attention is necessary, in the
determination of tho department;

(4) the minor has been sexually abused under circumstances listed
in AS 47.10.010(a)(2)(D).

(b) A minor who has left home and is evading the person having
legal custody ofthe minor may obtain the services of the department.
The departmentshall assess the situation and furnish the minor with
the social services it considers appropriate to protect the well-being of
the minor and to preserve the minor’s family life if preserving it is
considered desirable under the circumstances. If, after assessing the
situation, considering the wishes of the minor, and furnishing appro-
priate social services, the department considers it necessary, the
department may take emergency custody of the minor.
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When a child is taken into custody under (a) or (b) of this section,
‘the department shall immediately, and in no event more than 12 hours
later unless prevented by lack of communication facilities, notify the
parents or the person or persons having custody of the child and the
court of the action and file with the court a petition alleging that the
child is a child in need of aid.

(d) The courtshall immediately, and in no event more than 48 hours
after Leing notified unless prevented by lack of transportation, hold a
hearing at which the minor, if the minor’s health permits, and the
minor’s parents or guardian, if they can be found, shall be permitted
to be present. The courtshall determine whether probable cause exists
for believing the minor to be a child in need of aid, as defined in AS
47.10.290. The court shall inform the minor, and the minor’s parents
or guardian if they can be found, of the reasons given as constituting
probable cause and the reasons given as authorizing the minor’s tempo-
rary placement.

(e) If the court finds *bnt probable cause exists it shall order the
minor committed to the department for temporary placement, or order
the minor returned to the custody of the minor’s parents or guardian
subject to the department’s supervision of the minor’s care and
treatment. Ifthe court finds no probable cause it shall order the minor
returned to the custody ofthe minor's parents or guardian. (§ 3 ch 100
SLA 1971; am § 6 ch 104 SLA 1971;am § 24 ch 63 SLA 1977; am § 2
ch 104 SLA 1982)

NOTES TO DECISIONS

Effect of umcndmecents. — The 1982 Cited in Stale v. R H, Ct. App. Op. No.
amendment added paragraph (-1) to sub- 375 (File No. 7768), p.2d (1984).
section (a).

Article 2. Juvenile Institutions.

Section Section
150. General powers of department over  190. Conditions governing detention
juvenile institutions 200. Releasing juveniles after commit-
160 Duties of department ment
170. Power of cities to maintain und 210. Youth counsellors
operate home or facility 220. Granls-in-aid

180. Operation of homes and facilities

Sec. 47.10.150. General powers of department over juvenile
institutions. The Department of Health and Social Services muy

(1) purchase, lease or construct buildings or other facilities for the
cure, detention, rehabilitation and education ofchildren in need ofaid
or delinquent minors;

(2) adopt plans forconstruction ofjuvenile homes,juvenile detention
facilities, and other juvenile institutions;
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(3) adopt standards and regulations under this chapter for the
design, construction, repair, maintenance and operution ofalljuvenile
detention homes, facilities, and institutions;

(4) inspect periodically each juvenile detention home, facility, *
other institution to ensure that the standards and regulations adopted
are being maintained;

(5) reimburse cities maintaining and operating juvenile detention
homes and facilities;

(6) enter into contracts and arrangements with cities and state and
federal agencies to carry out the purposes of this chapter;

(7) do all acts necessary to carry out the purposes of this chapter;

(8) adopt the regulations necessary to carry out this chapter;

(9) acceptdonations, gifts or bequests of money or other property for
use in construction of juvenile homes, institutions or detention
facilities;

(10) operatejuvenile homeswhen municipalities are unable to do so;

(11) receive, care for, and place in a juvenile detention home, the
minor's ov.n home, a foster home, or correctional school or treatment
institution all minors committed to its custody under this chapter. (8
3artllch 145SLA 1957;am § 1ch 152 SLA 1959;am § 6 ch 104 SLA
1971; am § 25 ch 63 SLA 1977)

Cross references. — Kor operation of the welfare of children under the care of
juvenile detention homes anil facilities, the department, see AS 47.10.250.
see AS 47.10.180. For standards ofcare for

NOTESTO DECISIONS

Department ordered to promulgate of McLaughlin Youth Center, Superior
standards for operation of juvenile Court, No. 72-449 (1973),
detention homes.— SeoT.M. v. Director

Collateral references. — GO Am Jur.
2d, Penal and Correctional Institutions,
5 letseq.

See. 47.10.160. Duties of department. The Department of Health
and Social Services shall

(1) acceptall minors committed to the custody ofthe departmentnnd
all minors who are involved in a written agreement under AS
47.10.130(c), und provide for the welfare, control, care, custody, and
placement of these minors in accordance with this chapter;

(2) require and collectstatistics onjuvenile offenses and offenders in
Alaska;
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diction the institution is operated, or whose department or agency is
charged with performing the service. f§ 3 ch 88 SLA 1960)

Sec. 17.15.010. Finnnciul arrangements. The compact admin-
istrator, subject to the approval of the commissionerofadministration,
may make or arrange for the payments necessary to discharge the
financial obligations imposed upon this state by the compact or by a
supplementary agreement made under the compact. (§ 4 ch 88 SLA
1960)

Sec. 47.15.050. Appointment ofattorney or guardian. Appoint-
ment of an attorney or guardian ad litem under the provisions of this

847.17.020 W elfare, Social Services and Institutions 847.17.020

other than accidental means, of harm through physical abuse or
neglector sexual abuse or sexual exploitation, the legislature requires
the reporting of these cases by practitioners of the healing arts and
others to the appropriate public authorities. It is the intent of the
legislature that, as a result of these reports, protective services will be
made available in an effort to prevent further harm to the child, to
safeguard and enhance the general well-being of the children in this
state, and to preserve family life whenever possible. (§ 1 ch 100 SLA
1971; am § 3 ch 104 SLA 1982)

Effect of amendment. — The 1982 exploitation” for "neglect requiring the

compact shall be made in accordance with AS 25.24.310 or AS
44.21.400 — 44.21.440. (8§ 5ch 88 SLA 1960; am § 55 ch 94 SLA 1980;

am § 16 ch 55 SLA 1984)

Cross references.— See Admin. R. 13,
Alaska Rules of Court.

Effect of amendments. — The 1984
amendment rewrote this section, which
formerly read "A council or guardian ad

litem appointed under the provisions of
this compact may be paid as provided in
the Rules Governing the Administration
ofall Courts."

Sec. 47.15.060. Enforcement. The courts, departments, agencies
and officers ofthis state nnd its subdivisions shall enforce this compact
and shall do all things appropriate to the effectuation of its purposes
und intent which ere within their respective jurisdiction. (8§ 6 ch 88

SLA 1960)

amendment, in the first sentence, substi-
luted "neglect or sexual abuce or sexual

NOTESTO

Use of report*. — Tho report* ofchild
abuse and neglect reouircd by this section
are intended for use in child protection
proceedings and are not intended for use in

Collateral references. — 42 Am. Jur.
2d, Infants, 19 16, 17.

43 CJ.S., Infants. 99 36 to 39, 70 to 75,
94.

Medical attention, criminal neglect by

attention of a practitioner of the heeling
arts" and inserted "of the healing arts."

DECISIONS

criminal proceedings. State v. R.H., Ct.

App. Op. No. 375 (File No. 7768), p.2d

(1984). See also notes to AS 47.17.060,
under catchline "Judicial proceeding."

Liability of parent for igjurv to
uncmancipated child caused hy parent's
negligence, 41 ALR3d 904.

Validity and construction of penal slat-
ute prohibiting child abuse, 1 ALR4th 38.

Sec. 47.15.070. Additional procedures not precluded. In addi-
tion to the procedures provided in articles IV and VI ofthe compact for
the return ofa runaway juvenile, the particular states, the juvenile or
thejuvenile's parents, the courts, orother legal custodian involved may
agree upon and adopt any plan or procedure legally authorized under
the laws of this state und the other respective party states for the
return of the runaway juvenile. (§ 7 ch 88 SLA 1960)

Sec. 47.15.080. Short title. This chupter may be cited as the
Uniform Interstate Compact or. Juveniles. (§ 8 ch 83 SLA 1960)

Chapter 17. Child Protection.

Section Section

10. l'urpo.sc 50. Immunity

20. IVrsmis ri-quii--d tu report (JO. Evidence not privileged

25. Duties of public authorities (it. Photographs und x-rays

30. Action on resorts; termination of 08.Penalty for failure lo report
parental rights 70. Definitions

40. Central registry; confidentiality

In order to protect children whose health
may he adversely affected through the infliction, hy

failure to provide, 12 ALR2d 1047.

jMgMt—ri. t0 rsnnrtfta) The following
persons who, in the performance of their professional duties, have
cause to believe thut a child has suffered harm as a result ofabuse or
neglect shall immediately report the harm to the nearest office of the

department:
(1) practitioners of the healing arts;
(2) school teachers and school administrative staff members;
(3) social workers;
(4) peace officers, and officers of the Deportment of Corrections;
(5) administrative officers of institutions;
(6) licensed day care providers and paid staff;
(7) licensed foster care providers.

(b) This section does not prohibit the named persons from reporting

cases which have come to their attention in their nonprofessional
cupacit.esnor does it prohibit any other person from reporting a child’s
harm which the person has cause to believe is a result of abuse or
neglect. These reports shall be made to the nearest office of the depart-
ment.
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(c) If the person making a report of harm under this section cannot
reasonably contact the nearest olfice of the departmentand immediate
action is necessary fur the well-being of the child, the person shall
make the report to a peace officer. The peace officer shall take immedi-
ate action to protect the child and shall, at the earliest opportunity,
notify the nearest office of the department. (8§ 1ch 100 SLA 1971; am
88 4, 5 ch 104 SLA 1982; am E.O. No. 55, § 42 (1984))

Effect of amendments. — The 1982 The 1984 amendment substituted
amtndnient, in subsection (al, added "und "Department of Corrections" for "division
school administrative sInlT members" at ofcorrections" in paragraph (4) ofsubscc-
the end of paragraph (2) and added para- lion (al.
graphs (61 und (71.

NOTES TO DECISIONS

Cited in State v. R.H., Ct. App. Op. No.
375 (File No. 7768), P.2d (1981).

Collnteralreferences.— Civil liability report buttered child syndrome, 97 ALK3d
of physician for failure lo diagnose or  338.

Sac. 47.17.025. Duties of public authorities, (a) A law
enforcement agency shall immediately notify the department of the
receipt ofa reportofharm to a child from abuse, pon receiptfrom any
source ofa report ofharm to a child from abuse, ihe department shall
notify the Department of Law and investigate the report and, within
72 hours of the receipt of the report, shall provide a written report of
its investigation of the harm to a child from abuse to the Department
of Law for review.

(b) The report of harm to a child from abuse required from the
department by this section shall include:

(1) the names and addresses of the child and the child's parent or
other persons responsible for the child's care, if known;

(2) the age und sex of the child;

(3) the nuture and extent of the harm to the child from abuse;

(4) the name and age and address of the person known or believed
to be responsible for the harm to the child from abuse, if known;

(5) information that the department believes may be helpful in
establishing the identity of the person believed to have caused the

harm to the child from ubuse. (§ (i ch 104 SLA 1982)
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NOTES TO DECISIONS

Applied in State v. H.H., Ct. App. Op.
No. 373 (File No. 7768), p.2d
(1984).

Sec. 47.17.030. Action on reports; termination of parental
rights, (a) If a child, concerning whom a report of harm is made, is
believed to reside within the boundaries of a local government
exercising health functions for the area in which the child is believed
to reside, the department may, upon receipt of the report, refer the
m atter to the appropriate health or social services agency ofthat local
government. For cases notreferred to an agency ofa local government,
the department shall, for each report received, investigate and take
action, in accordance with law, which may be necessary to prevent
further harm to the child or to insure the propercare and protection of
the child.

(b) A local government health or social services agency receiving a
report of harm shall, for each report received, investigate and take
action, in accordance with low, which may be necessary to prevent
further harm to the child orto insure the proper care and protection of
the child. In addition, the agency receiving a report of harm shall
forward a copy ofits report ofthe investigation, including information
the department requires by regulation, to the department.

(c) Action shall be taken regardless of whether the identity of the
person making the report of harm is known.

(d) Before the department or a local government health or social
services agency may seek the termination ofparental rights, under AS
47.10.080(c)(3), it shall offer protective social services and pursue all
other reasonable means of protecting the child.

(e) In all actions taken by the department or a health and social
services agency ofa local governmentunder this chapter thatresultin
ajudicial proceeding, the child shall be represented by u guardian ad
litem in that proceeding. Appointment ofa guardian ad litem shall be
made in accordance with AS 25.24.310. (8§ 1ch 100 SLA 1971;am § 1
ch 222 SLA 1976; am § 17 ch 55 SLA 1984)

Effect of umendmecnts. — The 1984
amendment added the second sentence in
subsection (e).

NOTES TO DECISIONS

Effect of subsection (d). — Subsection vide counseling and other support services
(dl of this section is clearly intended to lo the family prior lo seeking termination
prevent furlher abuse by providing pro- of parental rights. E.A. v. State, Sup. Ct.
tectivcsorviceslothochild.nnd it does not Op. No. 2289 (File Nos. 4687, 4970), 623
place a mandatory duly on the slate to pro- P.2d 1210 119311
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Applied in Stale v. It.H.. Ct. App. Op.
No. 375 (File No. 7768), I*.2d
(1981).

Collateral references. — 4i' C.J.S..

Infants. 55 71. 72.
Physical abuse of child by parent as
ground for termination ofparent's right to

Alaska Statutes

§47.17.060

({noted in Granatu v. Occh'pinli, Sup.
Ct. Op. No. 1962 (File No. 3?a6),602 P.2d
412 0979).

ground for termination of parent's right to
child. 58 ALLH3d 1074.

Validity of state statute providing for
termination of parental rights, 22 ALR4th

child. 53 ALI(3d 605. 774.
Sexual abuse of child by parent as

Sec. 47.17.040. Central registry; confidentiality, (a) The depart-
ment shall muintain a central registry ofall investigation reports but
not of the reports of harm.

(b) Investigation reports and reportsofharm filed under this chapter
are considered confidential and are notsubject to public inspection and
copying under AS 09.25.110 and 09.25.120. However, in accordance
with department regulations, investigation reports may be used by
appropriate governmental agencies with child-protection functions,
inside and outside Alaska, in connection with investigations orjudicial
proceedings involving child abuse, neglect, or custody. A person, not
acting in accordance with department regulations, who makes public
information contained in confidential reports is guilty of a misde-
meanor. (§ 1ch 100 SLA 1971; am § 2 ch 222 SLA 1976)

NOTES TO DECISIONS

Psychotherapist/patient privilege. — psychotherapist is required to report to a
Child ubuse reporta are nut opon to the public employee or as to information
puhlic, and are therefore not within  required to be recorded in a public office, if
A .HE.Il. 504(d)'S), which provides thut such rcqtort or record is open to public
there is no physician or inspection."State v. H.H.. Ct. App. Op. No.
psychotherapist/patient privilege "as lo 375 (File No. 7768), p.2d (1984).
information that the physician or

"San- 47rl7iVR9 IfiVBUP**I*1LA person who, in good faith, makes a
report under this chapter, or who participates injudicial proceedings
related to the submission ofreports under this chapter, isimmune from
any civil or criminal liability which might otherwise be incurred or
imposed. (S 1ch 100 SLA 1971)

ISfIfl. 4Y-17.0ti/A. Evidenee .not .privilege”. Neither the physi-
cian-patient nor the husband-wifc privilege is a ground for excluding
evidence regarding a child's harm, or its cuusc, in ajudicial proceeding
related to a report made under this chapter. (§ 1 ch 100 SLA 1971)

—

>

847.17.064 W elfare, Social Services and Institutions 847.17.070

NOTES TO DECISIONS

For discussion of constitutional
problems in interpreting this section ta
abrogate psychotherapist privilege in
criminal proceedings, see State v.R.H., CL
App. Op. No. 375 (File No. 7768), p.2d

(1984).

Applicability to psychologists.— The
courtassumed hutdid nutdecided that this
section applies to psychologists, who arc
not physicians. State v. R.H., Ct. App. Op.

No. 375 (File No. 7768), P.2d
(1984).
"“Judicial proceeding", — This section

only upplies to child protective pro-
ceedings instituted under AS 47.10 and
not to criminal proceeding for sexual
abuse. State v. R tf., Ct. App. Op. No. 375
(File No. 7768), p.2d (1984).
Giving the Department of ffealth and
Social Services primary control of lhe
abused child again indicutes a legislative
intent that the "judicial proceedings"

referred to in Ibis section occur through
the department in relation to protective
services, und are civil rather Hian crim-
inal. State v. R.H., Ct. App. Op No 375
(File No. 7768), p.2d (198-1).

Since AS 47.17 025 refers to the Depart-
ment of Law, without reference to the
criminal division, AS 47.17.025 docs not,
stunding alone, necessarily resurrect the
requirement of former AS 11.67.040 that
the district attorney receive child abuso
reports; nordocs it establish an intent that
child abuse reports result in criminal pros-
ecutions; and consequently, the Court of
Appeals could not find that a criminal
prosecution for child sexual abuse is neces-
sarily "a judicial procee-ding related to a
report made under this chapter" purauant
to this section. Slale v. R.H., Ct. App. Op.
No. 375 (File No. 7768), p.2d
(1984).

Sec. 47.17.064. Photographs and x-rays. The department or a
person required under AS 47.17.020(a)(1) to reportthata child suffered
substantial harm as a result of physical abuse or neglect may without

the permission of the parents

(1) take or have taken photographs ofthe areas oftrauma visible on

the child; and

(2) if medically indicated, have a radiological examination of the
child performed. (§ 7 ch 104 SLA 1982)

tS*a»-47717jQfi8..Penalty for failm-a to rcDort. K person required
to file a report ofabuse or neglect under AS 47.17.020 who wilfully or
knowingly fails or refuses to report the harm required under AS
47.17.020 is guilty of a class B misdemeanor. (§ 7 ch 104 SLA 1982)

Cros9 references. — For penalties for
misdemeanors, see AS 12.55.135.

gtoc. 47.17.070. Definitions).fn AS 47.17.010 — 47.17.070
" lii*»JIxhillLskH§8iirjjejtlecjf means the physical injury or neglc-ct,
sexual abuse, sexual exploitation, or maltreatment ofa child under the
age of 18 by a person who is responsible for the child's welfare under
circumstances which indicate that the child's health or welfare is

harmed or threatened thereby;

(2) "child" rneuns a person under 18 years of age;
(3) "department” means the Department of Health and Social Ser-

vices;
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(4) "instil nlinn" means a private or public hospital or other facility
providing medical diagnosis, treatment, or care;
(5> "neglect” means the failure tu provide necessary fond, care, cloth-
v ing. shelter, nr medical attention Ini'a child;

VpwirtitinnAr~fths healing artft'*ielndeschirnnrnctnrs. dentists.
health aides, nurses, optometrists, osteopaths, physical therapists,
physicians, psychiatrists, psychologists, religious healing practitio-
ners, and surgeons;

(7) "sexual exploitation” means

(Al permission or encouragement to a child for prostitution
prohibited hy AS I1.Gfi.100— 11.66.150 hy a person responsible for the
child's welfare;

(B) permission, encouragement, or activity involved in the unlaw ful
exploitation ofa minor prohibited by AS 11.41.455 by a person respon-
sible for the minor’s welfare. (§ 1ch 100SLA 1971;am § 6chl04SLA

1971;am § 3 ch 222 SLA 1976; arn §§ 56,57 ch 94 SLA 1980; am §§ 8,
9 ch 104 SLA 1982)

ElTcct of amendments. — The 1989 The 1982 umendment inserted “or
amendment substituted "18" fur neglect";iml"sexual exploitation"in para-
"eighteen” near the middle of paragraph graph (tl und udded paragraph (7).

(1), and substituted "18" for "16" in para-
graph (21.

NOTES TO DECISIONS

Where parents refuse permission for attention under paragraph (51 of (his sec-
blood transfusion liccuuse ofreligious tion, obtaining custody and tbcrcufter
conviction, the state may intercede and consenting la the operation. In ro
make the child a dependent minor by the l-auslerer, Superior Court, 3rd Jud. Dist.,
parents’ failure lo provide medical No. CP2720 (1972).

Chapter 20. Exceptional Children.

Scclion Section
05 Purpuse 20. Standards for assistance
10. Assistance authorized 50. Definitions

Sec. 47.20.005.Purpose. It is the purpose of AS 47.20.005 —
47.20.050 to provide appropriate public education and training for the
exceptional children in this state who have not reached the age of
tin ee. To the maximum extent possible, the departmentshall establish
a learning program which emphasizes individual needs, ishome based,
and involves parents in the education and training of their children.
IS 1ch 77 SLA 1978)

Sec. -17.20.010. Assistunee author! cd. (a) The department shall
provide professional guidance and fint nciul assistance to organized
groups of parents, nonprofit corporations, school districts, und regional
educational attendance areas uccording to regulations adopted by the
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department for providing special sc .0s, evaluation, and special
training required by exceptional childicn.

(b) The program established under (a) ofthis section shall emphasize
individual needs and, where possible, be home based and involve
parentsin the education and training oftheir children. (§ 2ch 118 SLA
19G1; am § 6 ch 104 SLA 1971; am § 2 ch 77 SLA 1978)

Sec. 47.20.020. Standards for assistance. The department shall
assistorganized parental groups, school districts, regional educational
attendance areas, and nonprofit corporations which Lave requested
assistance and have arranged for the necessary facilities and equip-
ment for training centers for exceptional children. (§ 3 ch 118 SLA
1961; am § 3 ch 77 SLA 1978)

Secs. 47.20.030 — 47.20.040. Appropriations; purpose. [Repealed,
§ 6.ch 77 SLA 1978

Sec. 47.20.050. Definitions. In this chapter

(1) "department” means the Department of Health and Social Ser-
vices;

(2) "evaluation"™ means the physical and mental examinations nec-
essary to determine the extent of the handicap;

(3) "exceptional children" includes those children who have not
reached age of three and whose development is significantly delayed
due to mental retardation, physical, neurological, or emotional handi-
caps;

(4) "professional guidance” means the consultative services or other
medical and educational specialists developed by the department for
the education and training of exceptional children;

(5) "special service” means evaluation and special training;

(6) "special training” means (A) nursecy or pre-school training to
compensate for the special handicaps ofexceptional children in order
to prepare them when possible, for admission to special classes in a
regularschool at the age determined by law, or (B) training in self-help
skills, safety, social and simple occupational skills for trainable
mentally retarded children ofschool age who are incapable ofacademic
subjects. (§ 5 ch 118 SLA 1961; am 88 4—6 ch 77 SLA 1978)

Itevlaor's notes. — Reorganized in
1984 to alphabetize the terms defined.

Chapter 21. Adventure-Based Education.

Section

10. Establishment
20. Program
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(C) manifests a current intent to carry out plans ofserious harm
thut person's self or another;

(11) "mental health professional” means a psychiatrist or physician
who is licensed to practice in this state or employed by the federal
government; a clinical psychologist licensed by the state Hoard of Psy-
chologists and Psychological Associate Examiners; a psychological
associate trained in clinical psychology and licensed by the Board of
Psychologists and Psychological Associate Examiners; a registered
nurse with a master’s degree in psychiatric nursing, licensed by the
State Board of Nursing; and a social worker with a master’s degree in
social work and substantial experience in the field of mental illness;

(12) "mental illness” means an organic, mental, or emotional
impairment that has substantial adverse effects on an individual’s
ability to exercise conscious control ofthe individual’s actions or ability
to perceive reality or to reason or understand; mental retardation,
epilepsy, drug i '(diction, and alcoholism do not per so constitute mental
illness, although persons suffering from these conditions may also be
suffering from mental illness;

(13) "peace officer” in.Judes a state police officer, municipal or other
local police officer, state, municipal, or other local health officer, public
health nurse, United States marshal or deputy United States marshal,
or a person authorized by the court;

(14) "professional person in charge"” means the senior mental health
professional at a facility or that person's designee; in the absence of a
mental health professional it means the chiefof staff or a physician
designated by the chief of staff;

(15) "provider of outpatient care™ means a mental health profes-
sional or hospital, clinic, institution, center, or other health care facil-
ity designated by the department to accept for treatment putients who
are ordered to undergo involuntary outpatient treatment by the court
or who are released early from inpatient commitments on condition
that they undergo outpatient treatment;

(16) "screening investigation” means the investigation and review
of facts which have been alleged to warrant emergency examination or
treatment, including interviews with the persons making the
allegations, uny other significant witnesses who can readily be
contacted for interviews, and, if possible, the respondent, and an inves-
tigation am! evaluation of i.ic reliability and credibility of persons
providing information or making allegations;

(17) "state"™ means a state of the United States, the District of
Columbia, the territories and possessions of the United States, nnd the
Commonwealth of Puerto Rico, and, with the approval of the United
States Congress, Canuda. (S 1ch 84 SLA 1981: am S8 26-30 ch 142
SLA 1981)
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Effect of amendment*. — The 1984
amendment inserted “or operated by the
federal government™ in poragraoh (5);
udded Ihe subparagraph (A) designation in

one or more other persons™ ar.d the lan-
guage beginning "recentbehavior causing,
attempting” or “behavior causing or
attempting harm, including, in regard to

paragraph (7), added “or" to the end of that ~ evalualiona. al least one incident within
subparagru-"b, and added subparagraph 30 days before the filing of a petition for
(®). reworQcd subp.ragraphs (10KA) and emergency hospitalization” in paragraph
(C) ar.d paragraph (12) to remove personal 110XB); substituted "manifest*" for "dem-
pronouns; deleted "imminent and substan- onstrates” in paragraph (10XC); substi-
tial" preceding "bodily harm" and substi- tuted “trained in clini psychology and
tuted "behavior causing, attempting or licensed” for "with a clinical psychology or
threatening that harm'™ for "attempt* at counseling specialty licensed” near the
suicide or bodily harm™ in paragraph middle of paragraph (I1l; and inserted
(101(A); substituted "harm to others” for ‘'substantial* preceding “experience” near
“imminent and substantial bodily harm lo  the end of paragraph (11).

Chapter 35. Private Institutions.

Section Section

10. Powers of department 75. Licensure of providers of care for
20. License or permit required dependent adults by municipalities
30. Authority to issue regulations 90. Licensing and supervision of mater-
40. Licensing nity homes

53. Provisional license 100. License required

60. Records required 900. Definitions

70. Violation*

Sec. 47.35.010. Powers of department, (a) The department may

(1) license and supervise boarding homes, foster homes, group
homes, nurseries, institutions caring for children and foster homes,
group homes and institutions caring for dependent adults;

(2) investigate and supervise licensees;

(3) enforce the standards established by it;

(4) contract with private or municipal agencies to investigate and
make recommendations to the department for the licensing and super-
vision ofboarding homes, foster homes, group homes, nurseries, insti-
tutions caring for children and foster homes, group homes and
institutions caring for dependent adults under procedures and stan-
dards of operation established by the department.

(b) The department shall, within 90 days after receiving a written

request that it do so, delegate its powers relating to nurseries under
this section and under AS 47.35.040 — 47.35.060 to a municipality
which has adopted an ordinance providing for day care licensing under
home rule powersoras authorized under AS 29.48.035(a)(20). Amunic-
ipality to which these powers have been delegated may waive or modify
uny regulation or standard established hy the department under the
authority of AS 47.35.010 — 47.35.080 as it applies to nurseries or the
application ofany such regulation or standard us it applies to a partic-
ular day care licensee but must notify the department of any waiver.
(8 2ch 17SLA 1951;am 85 |,2ch42SLA 1973;am88§ 1,2ch253SLA
1976; am 8 1ch 45 SLA 1977;am 8§ 1ch 98 SLA 1977; am 8§ 135ch 6
SLA 1984)
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IIPvisor™s notes. -- In 1981 "former™ Effect nf uninnilnients. — The 1984
was inserted L-lure the reference ta AS amendment changed an internal reference
47.3.1.050. Thai seclimi was re|»aled hy in subsection (®.
sec. 5, ch. 97. SI.A 19L\

NOTES TO DECISIONS

Cited in J.M.A. v. Slate, Sup. Ct. 0]
No. 1201 (File No. 239H. 542 P.2d 170
(19751.

Sec. 47.35.02d. License or permit required. A person may not.
without a license or permit to do so,

(1) maintain or conduct, for more than 90 days, a boarding home,
foster home, group home, institution, or othei place for the regular
reception or care of children under 16 years of age, Ol a foster home,
group home, or institution for the care of dependent adults; or

(2) engage in the business ofreceiving or caring for children under
14 years of age, with or without compensation, in a .tursery in which
five or more children not related by blood or marriage, or legal adop-
tion, to the owner, operatoror manager ofthe business are lodged. (§ 3
ch 17 SLA 1951;am 8 3 ch 42 SLA 1973; am 8 3 ch 253 SLA 1976; am
§ 2 ch 45 SLA 1977; am § 1ch 97 SLA 1982)

Effect of umcmltnt nls. — The 1982 days™ near the beginning ofparagraph (1)
amendment inserted “Tor more than 90 and made minor cltanges in style.

Sec. 47.35.030. Authority to issue regulations. The department
may adopt regulations and standards consistent with other require-
ments of law. This authority does not deny n religious group from
establishing and operating an institution solely because of the piior
installation or operation of another religious group in the same area.
The authority to adopt regulations and standards shall be exercised to
insure compliance with the intents and purpose of AS 47.35.010 —
47.35.100. The department may inspect and examine an institution,
home or place, or the performance ofa service. (84 ch 17 SLA 1951; am
?  ;h 77 SLA 1967)

See. 47.35.010. Licensing, (a) Thedepartmentshall issue a license
to a facility if it determines that the facility has met the standards for
operation set out in AS 47.35.010 — 47.35.080 and the regulations
adopted under AS 47.35.010 — 47.35.080.

(It) A license is valid for two years alter the date of issuance unless
it is revoked or modified. The department may revoke n license or
modify a license to provisional status ifil determines that I. facility is
not in compliance with .,S 47.35.010 — 47.35.080 or the regulations
adopted under AS 47.35.010 — 17.35.080.

(c) The department m.j waive compliance with a standard set out

in regulations adopted under AS 47.35 01(1 — 17.35.080 if an aircpl-
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able alternative is established that meets the purpose of the provision
and reasonably assures the well-being of persons in care.
(d) A license may notbe' amferred to a different facility or owner.

(e) The departmentshall give written notice ofrevocation or modifi-
cation under (b) of this section 30 days before the effective date of the
action. However, if the health or well-being of children or dependent
adults is injeopardy, the revocation or modification action is effective
immediat dy upon the issuance of written notice by the department.
(88 5, 8 ch 17 SLA 1951; am § 4 ch 42 SLA 1973; um 8§ 2 ch 97 SLA
1982)

Effect of amendments. — The 1992
amendment rewrote this section.

Sec. 47.35.050. Duration oflicense or permit. [Repealed. § 5 ch 97
SLA 1982. For current law see AS 47.35.040(b) and (e).]

Sec. 47.35.055. Provisional license, (I) The department shall
issue a provisional license to a new facility if the facility submits to the
department an acceptable plan for operation that is in conformity vith
the provisions of AS 47.35.010 — 47.35.080 and the regulations
adopted under AS 47.35.010 — 47.S3.L j After the departmentdeter-
mines that the new facility is operating in conformity with the provi-
sions of AS 47.35.010 — 47.35.080 and the regulations adopted under
AS 47.35.010 — 47.35.080, the department shall issue a license under
AS 47.35.040 to the facility.

(b) The department may issue a provisional license to u facility that
is licensed under AS 47.35.040 but L tempore ily unable to conform to
the provisions of AS 47.35.010 — 47.3d.080 or the regulations adopted
under AS 47.35.010 — 47.35.080.

(c) The department may issue a provisional license under (b) of this
section only if the facility submits to the department an acceptable
plan to bring the facility into conformity with the provisions of AS
47.35.010 — 47.35.080 and the regulations adopted under AS 47.35.010
— 47.35.080 within the time specified in the provisional license.

(d) A provisional | use is valid for a period not exceeding one year
from the date of issuance. The department may renew a provisional
license lor un additional period not to exceed one year. (8 3 ch 97 SLA
1982)

Sec. 47.35.060. Records required. Each licensee or permit holder
shall keep records regarding each child or adult in its control and care,
or placed by it, which the department prescribes, and shall report to the
department the facts which the department requires with reference to
the children or adults. All records regarding individuals placed forcare
in an institution or home under this chupter are confidential und shall
be safeguarded from improper disclosure by the agency or department.
VK9 ch 17 SLA 1951; am § 4 ch 45 SLA 1977
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A TM. tfrvi 47,1* ft7n -virki*f<*> = A person who violates a provision ofAS

47.35.010 — 47.35.100 or a regulation adopted under AS 47.35.010 —
47.35.100 is guilty of a misdemeanor, nnd upon conviction is pun-
ishable by a fine of not more than $200. (§ 11 ch 17 SLA 1951; am §2
ch 77 SLA 1967)

Sec. 47.35.075. Licensure of providers of care for dependent
adults by municipalities. A first or second class borough or a first or
second class city outside a first or second class borough may license and
supervise institutions curing fordependent adults. Ifa borough or city
chooses not to license care providers for dependent adults, the depart-
ment shall be the licensing authority; if a borough or city chooses to
license care providers for dependent adults, the borough or city may
exercise any power or responsibility granted to the department under
this chapter and shad enforce regulations adopted by the department
under AS 47.35.030. (8 5 ch 45 SLA 1977)

Sec. 47.35.080. (Renumbered as AS 47.35.900.]

Sec. 47.35.090. Licensing and supervision of maternity homes.
M aternity homes shall be licensed and supervised in the sume manner
as boarding homes or fostir homes, nurseries and other institutions
caring for children as prjvided in AS 47.35.010 — 47.35.080. in this
section "maternity home" means an institution or place of residence
whose primary function is to give care to pregnant girls or women,
regardless ofage, befrn. orduring confinement, or which provi les care,
as needed, to mothers a.id ‘heir infants after confinement, with or
without compensation. (§ 1ch 108 SLA 1960)

Sec. 47.35.100. License required, (a) Without a lirense issued by
the department in accordance with its regulations a p...'son may not
operute an agency providing any of the following services;

(1) the placement of children for foster home care;

(2) the placement of children for adoption; or

(3) individual and family counseling.

(b) The license shall remain in efTect until revoked for cause. The
department shall give written notice of revocation at least 90 days
before the effective date of the revocation.

(c) In this section "agency" does not include un individual who occa-
sionally provides the services set out in (a) of this section. (§ 4 ch 77
SLA 1967)

Sec. 47.35.900. Definitions. In this chapter

(1) "hoarding home or foster home" means an establishment
providing regular care for less than six children not related by blood or
marriage to the foster parents;

(2) "department” means the Department of Health and Social Ser-
vices:
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(3) "facility” means the administration, program, and physical plant
of a nursery caring for children, or a foster home, group home, or
institution caring for children or dependent adults;

(4) "group home” means a small establishment providing care and
services for 10 or fewerchildren not related by blood, marriage or legal
adoption to the foster parent and which is

(A) noncontiguous to another institution; and

(B) stresses normal family living.

(5) "institution" means an establishmentproviding regular care and
services for 11 or more children not related by blood or marriage to the
owner or operator;

(6) "nursery” means an establishment providing care and services
for any part of the 24-hour day for a child not related by blood or
marriage to the owner or operator, but does not include any estab-
lishment whose primary purpose is educational. (§ 1 ch 17 SLA 1951;
am 5 3 ch 77 SLA 1967; am 8§ | ch 69 SLA 1971; am § 6 ch 104 SLA
1971; am 88 6, 7 ch 42 SLA 1973; am § 4 ch 97 SLA. 1982)

Devisor's notes. — Formerly AS Effect of amendments. — The 1382
47.35.080. Renumbered in 1984. amendment added paragraph (3).
Reorganized in 1984 to alphabetize the
terms defined.

Chapter 37. Uniform Alcoholism and! Intoxication
Treatment Act.

Section Scction
10. Declaration of policy catcd persons and persons incapaci-
20. Office of alcoholism und drug abuse tated by alcohol
30. Powers of oifice *80. Emergency commitment
40. Duties of office 190. Involuntury commitment of alco-
50. Interdepartmental coordinnt.Ilngcom- holics

mittee 200. Hearing on petition for involuntary
00. Review board on alcoholism commitment of alcoholics
70. Composition 210. Records ofalcoholics and L.ioxicated
80. Qualifications of hoard inen'.beis persons
90. Tci.n of office and vacancies 220. Visitation and communication of
100. Compensation, per diem, or expenses patients
110. Duties 230. Establishment of emergency service
120. Alcoholism program coordinator patrol
130. Comprehensive program for treat- 210. Payment for treatment

ment; regional facilities 245. Wages of patients
140. Public and private treutment 250. Nonnpplicuhilily

facilities 260. Application of Administrative Pro-
150. Acceptance for treatment cedure Act
160. Voluntury treatment of alcoholics 270. Definitions

170. Treatment and services for inloxi-

Reviser's notes. — AS 47.37.070 — Collateral references, — 41 Am. Jur.
47.37.270 were enacted as AS 47.37 062 — 2d. Incompetent Persons, & 7.
47 37.210. Renumbered in 1972 28 C.I1.S . Driinkni K t | et *ei]



BILL SHEFFIELD, GOVERNOR
| F

POUCHHOI
DEPT. OF HEALTH AND SOCIAL SERVICES / JUNEAU. ALASKA 99811
PHONE: 465-3030Q
OFFICEOF THE COMMISSIONER
DOCUMENT #85-47

February 20, 1985

The Honorable Max Gruenberg
Co-Chairnnn

House Health, Education and
Social Services Committee
Pouch V

Juneau, AK 99811

Dear Representative Gruenberg:

The House HESS Committee has requested that the Division of Family and
Youth Services (DFYS) respond to questions raised by individuals testi—
fying to the committee regarding HB 88, Section 12.

DELINQUENCY AND CINA CASES

The committee was asked if the amended version of AS 47.10.081(c) (Sec.

12 HR 88) would apply in child in need of aid cases (CINA). The pro-

por, amended version only changes the time period hence it would, as
does the present law, apply both to delinquent cases and CINA cases.

Both DFYS Regional Managers of social workers and Regional Administra—
tors of Youth Services have requested that change, in order to give
their workers more time to properly evaluate and treat children in their
custody.

PREDISPOSITION HEARING REPORT RECOMMENDATION

The committee received several comments statirg that the time period of
two days as proposed in SEC. 12 does not allow an attorney sufficient
time in a CINA case to advise and counsel their client. The Barrow
office of Alaska Legal Service Corporation (ALSC) was contacted and they
would accept a compromise of five days in the place of two working days,
although they would prefer five working days. After discussions with
field managers the department agrees to support a "five day rule".
Therefore the department requests that the wording of the proposed
amended statute be changed to "five days", vrather than the "two working
days"™ proposed in HB 88.

HISTORY AND RATIONALE

When Title 47.10 was substantially amended in 1977, a new section was
added entitled 47.10.081, Predisposition hearing reports. Paragraph (c)
of that section requires that predisposition reports prepared by DFYS
workers will be available for distribution to the child, his parents,
attorney, and Guardian Ad Litem not 1less than ten days before the
disposition hearing.



Representative Gruenberg February 20, 1985

AS 47.10.08(c) was introduced at the recommendation of a specifically
formed Children®s and Family Code Task Force which had been formed by a
joint effort of the legislative and executive branches of government to
recommend modifications to Title 47. The Task Force recommended reports
be available to parties th.ee days prior to hearing. Prior to the
statutory changer disposition reports could be submitted by DFYS workers
as late as the actual hearing. During the legislative process, ten days
was substituted for three days on the recommendation of the Public
Defender Agency.

In delinquency dispositions where there are 30 or fev/er calendar days
between adjudication and disposition, investigating probation officers
may have fewer working days to complete their investigation and prepare
the disposition report than the parties have to review the document
prior to the court hearing. The current ten day requirement also
eliminates any possibility of a practical effort to reduce ti.a total
time between adjudication and disposition for those children detained
during that process.

In practice, the so-called "ten day rule™ has resulted in lengthening
periods of detention because additional time 1is necessary to complete
predisposition investigations, and disposition hearings must be post—
poned.

In CINA cases the social workers must complete their investigation,
assess the child"s needs, and institute a treatment plan after taking
custody of a child and before a disposition report can be submitted. In
those areas of the state where the adjudication and disposition hearings
are held together, the current "ten day rule™ 1is a hardship on the
social worker. Often the social worker will have 10-12 days to work on
the case before the disposition report is due. This 1is an unrealistic
time period to build a case, make a case plan, and provide services. As
in delinquent proceedings, the legal community in some cases has as much
time to review what the social worker has done and plans to do as the
social worker has available to assist the child and prepare the disposi—
tion report prior to the disposition hearing.

There 1is no question that parties to a disposition hearing including a
child"s attorney must have prior access to our investigative reports. A
full five days availability would be a reasonable time for parties to
review our reports.

Thank you for the opportunity to respond to these questions.

Sincerely

Commissioner



