
ALASKA EEUT5EHTDKE CUMMXTTEE F IL L
14.14 HCRA HB 139 - HB 159

1 ^ 0 3 “ 1 ^ 0 b a b J z



1

2

3

4

5

6

*■»I

8

o

1 0

1 1

I P

13

14

15

16

17

18

19

2 0  

2 1  

2 2

23

24

25

26

27

28

29

30

31

32

e s t a b l i s h e d  a b o v e :

1) A  p a r t y  s e e k i n g  to o v e r t u r n  l e g i s l a t i v e  

e n a c t m e n t  as u n c o n s t i t u t i o n a l  b e a r s  a v e r y  h e a v y  b u r d e n ;

2) T h e  l e g i s l a t i v e  p r a c t i c e  o f  m a k i n g  g r a n t s  

to n a m e d  n o n - g o v e r n m e n t a l  r e c i p i e n t s  w a s  w e l l  e s t a b l i s h e d  i n  

t h i s  c o u n t r y  a n a  in t h e  T e r r i t o r y  o f  A l a s k a  b e f o r e  1 9 5 5 ;

3) T h e  f r a m e r s  of  t h e  A l a s k a  C o n s t i t u t i o n  h a d  

t h e  o p p o r t u n i t y  to p r o h i b i t  g r a n t s  b y  t h e  L e g i s l a t u r e  t o  n a m e d  

n o n - g o v e r n m e n t a l  r e c i p i e n t s ,  b u t  c h o s e  n o t  t o  d o  so; a n d

4) T n e  p o w e r  to n a m e  g r a n t  r e c i p i e n t s  is t h u s  

c o n s t i t u t i o n a l l y  a p a r t  of t h e  s p e n d i n g  p o w e r ,  a n d  h e n c e  i s  

l e g i s l a t i v e .

T h u s , t h e  G o v e r n o r  h a s  n o t  m e t  h i s  h e a v y  b u r d e n  

a n d  t h e  l e g i s l a t i o n  m u s t  s t a n d .

T h e  L e g i s l a t u r e ' s  a r g u m e n t ,  w h i l e  b r o a d e r  a n d

t h e o r e t i c a l l y  m o r e  a p p e a l i n g  t h a n  t h i s  a p p r o a c h ,  h a s  b e e n

difficult: for t h i s  c o u r t  to a p p l y .  T h e  L e g i s l a t u r e  a c k n o w l e d g e s

t h a t  " t h e r e  a r e  m a n y  a c t i v i t i e s  w h i c h ,  b y  t h e i r  n a t u r e ,  m u s t  b e

p e r f o r m e d  u n d e r  t h e  s o v e r e i g n  p o w e r  o f  t h e  s t a t e  a n d  u n d e r  t h e

d i r e c t  s u p e r v i s i o n  o f  the G o v e r n o r . "  Leg. S u p p .  H e m .  11. T h u s ,

f o r  e x a m p l e ,  it eschews' t h e  p o w e r  to m a k e  g r a n t s  t o  p r i v a t e
• *

e n t i t i e s  to

r e g u l a t e  u t i l i t i e s ,  l i c e n s e  
m o r t i c i a n s ,  r e g i s t e r  m o t  Dr 
v e h i c l e s ,  e n f o r c e  f i s h  a n d  
g a m e  l a w s ,  p o l i c e  t h e  h i g h w a y s  
[and] c o l l e c t  t a x e s  . . . .

Leg. Re p .  Mem. 7. It w o u l d  s t r i c t l y  l i m i t  t h e s e ,  h o w e v e r ,  to

" i n h e r e n t l y  g o v e r n m e n t a l  f u n c t i o n s . "  Id. S i n c e  t h e  f u n c t i o n s

in q u e s t i o n  a r e  n o t  c o r e  g o v e r n m e n t a l  f u n c t i o n s ,  t h e y  m a y  b e

p e r f o r m e d  by t h e  p r i v a t e  g r a n t e e s  n a m e d  b y  t h e  L e g i s l a t u r e .

W h i l e  t h i s  d i v i d i n g  l i n e  is a t t r a c t i v e ,  i t s  

a p p l i c a t i o n  is d i f f i c u l t .  Is l a r g e  s c a l e  u r b a n  r e d e v e l o p m e n t  a 

g o v e r n m e n t a l  f u n c t i o n ?  W h a t  a b o u t  the p r o v i s i o n  o f  e l e c t r i c
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p o w e r  in r e m o t e  a r e a s  w h e r e  the p r o v i s i o n  o f  p o w e r  b y  p r i v a t e  

u t i l i t i e s  h a s  p r o v e n  o v e r  y e a r s  to b e  e c o n o m i c a l l y  u n f e a s i b l e ?

T o  s o m e  t h e s e  m i g h t  c o n s t i t u t e  " b a s i c "  s e r v i c e s  o r  g o v e r n m e n t a l  

a c t i v i t i e s ;  to o t h e r s ,  t h e y  m i g h t  not. T n u s ,  v.’h i l e  t h i s  .court 

r e a c h e s  t h a  r e s u l t  u r g e d  b y  the L e g i s l a t u r e  o n  t h e  s e p a r a t i o n  o f  

p o w e r s  i s s u e ,  t h a t  r e s u l t  is r e a c h e d  m o r e  b e c a u s e  t h e  G o v e r n o r  

h a s  n o t  o v e r c o m e  t h e  p r e s u m p t i o n  o f  c o n s t i t u t i o n a l i t y  w h i c h  

a t t a c h e s  to l e g i s l a t i o n  a n d  l e s s  b e c a u s e  of  a c o m p l e t e  a c c e p t a n c e  

of t h e  " i n h e r e n t  g o v e r n m e n t a l  f u n c t i o n s "  t h e o r y  o f  t h e  L e g i s ­

l a t u r e .  T h a t  t h e o r y  is h e l p f u l ,  b u t  it' is n o t  d i s p o s i t i v e ,  

e s p e c i a l l y  in t h e  c l o s e  c a s e s .

F o r  s o m e w h a t  s i m i l a r  r e a s o n s ,  t h i s  c o u r t  h a s  beer, 

u n a b l e  to r e l y  e x t e n s i v e l y  o n  t h e  a n a l y s i s  i n  C h a d h a  v. I m m i g r a ­

t i o n  a n d  N a t u r a l i z a t i o n  S e r v i c e , 634 F . 2 d  408 ( 9 t h  C i r .  1 9 8 0 ) ,  

a n d  o t h e r  c a s e s  c i t e d  b y  .the p a r t i e s .  W h i l e  t h e  g e n e r a l  

d i s c u s s i o n  of t h e  s e p a r a t i o n  of p o w e r s  d o c t r i n e  w h i c h  is f o u n d  

in C h a d h a  is e x t r e m e l y  h e l p f u l ,  see id. a t  4 2 2 - 2 5 ,  a p p l i c a t i o n  

o f  i t  to t h e  s e v e r a l  f a c t  p a t t e r n s  p r e s e n t e d  b y  t h e  24 c o n t e s t e d  

c o u n t e r c l a i m s  h e r e  y i e l d s  no c e r t a i n  a n s w e r s .  A s  w i t h  s o  m a n y  

a s p e c t s  o f  th i s  c a s e ,  t h e  s e p a r a t i o n  of p o w e r s  i s s u e  a p p e a r s  t o  ; 

r e s i s t  a p p l i c a t i o n  of  g e n e r a l  p r i n c i p l e s .  P e r h a p s  t h e  i n s t a n t  

c a s e  is c o v e r e d  b y  C h a d h a 1s w a r n i n g  t h a t

C o u r t s  c a n n o t ,  h o w e v e r ,  
p a r s e  e v e r y  a l l o c a t i o n  o f  poiv’er 
u n d e r  the s e p a r a t i o n  d o c t r i n e .
W e  a r e  n o t  the i d e a l  a r b i t e r s  
of  e f f i c i e n t  a d m i n i s t r a t i o n  i n  
m a n y  i n s t a n c e s  b e c a u s e  w e  a r e  
n o t  c o n s t i t u t e d  to c h o o s e  a n d  
to a p p l y  o p t i m a l  t h e o r i e s  o f  
p o l i t i c a l  a n d  o r g a n i z a t i o n a l  
s c i e n c e  a p p l i c a b l e  to t h e  r o u t i n e  
o p e r a t i o n  of t h e  G o v e r n m e n t .

Id. a t  424. In t h e s e  c i r c u m s t a n c e s ,  b a s i n g  t h e  o u t c o m e  o n  t h e  

d e t e r m i n a t i o n  t h a t  the G o v e r n o r  h a s  n o t  m e t  h i s  h i g h  b u r d e n  of 

p r o o f  b e c a u s e  o f  t h e  h i s t o r y  of the C o n s t i t u t i o n a l  C o n v e n t i o n

a n d  t h e  d e v e l o p m e n t  of r e l e v a n t  c a s e  lav.’ s e e m s  m u c h  m o r e

'
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| a p p ro p r ia te  than re ly in g  on a g en e ra l s ta tem en t o f  th e  s e p a r a t io n  
o f  powers d o c t r in e .
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II. F A I L U R E  T O  S T A T E  P U B L I C  P U R P O S E
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A. G e n e r a l  D i s c u s s i o n

T h e  G o v e r n o r  c h a l l e n g e s  f o u r  a p p r o p r i a t i o n s  o n  t h e  

b a s i s  t h a t  t h e  a p p r o p r i a t i o n s  d i d  n o t  s t a t e  a p u b l i c  p u r p o s e .

T h i s  r e q u i r e m e n t  is s t a t u t o r y  'and n o t  c o n s t i t u t i o n a l .  7 i l t h o u g h  

t h e  A l a s k a  C o n s t i t u t i o n  p r o v i d e s  t h a t  " ( n ) o  t a x  s h a l l  b e  l e v i e d ,  

o r a p p r o p r i a t i o n  o f p u b l i c  m o n e y  m a d e ,  o r  p u b l i c  p r o p e r t y  t r a n s ­

fe r r e d ,  n o r  s h a l l  t h e  p u b l i c  c r e d i t  b e  u s e d ,  e x c e p t  f o r  a p u b l i c  

p u r p o s e " ,  Ar t.  IX, § 6 , t h e s e  a p p r o p r i a t i o n s  a r e  n o t  c h a l l e n g e d  

as v i o l a t i v e  o f  t h i s  s e c t i o n .  T h a t  is, it i s  c o n c e d e d  t h a t  t h e  

m o n e y  w a s  to b e u s e d  (and w a s  us ed)  f o r  p u b l i c  p u r p o s e s .  R a t h e r ,  

t h e  a p p r o p r i a t i o n s  a r e  c h a l l e n g e d  as  v i o l a t i v e  o f  A S  2 4 . 3 0 . 0 3 0 .  

T h a t  s t a t u t e  p r o v i d e s :

B i l l s  Cor a p p r o p r i a t i o n s  s h a l l  be  
c o n f i n e d  to a p p r o p r i a t i o n s  a n d  s h a l l  
i n c l u d e  t h e  a m o u n t  i n v o l v e d  a n d  t h e  
p u r p o s e , m e t h o d ,  m a n n e r  a n d  o t h e r  
r e l a t e d  c o n d i t i o n s  o f  p a y m e n t .

( e m p h a s i s  a d d e d ) .  T h e  L e g i s l a t u r e  c o n c e d e s  t h a t  i f  t h e r e  w e r e  

no s t a t e m e n t  of p u r p o s e  w h a t s o e v e r ,  " t h e  a p p r o p r i a t i o n  w o u l d  

c o n s t i t u t e  a n  i n v a l i d  d e l e g a t i o n  o f  a p p r o p r i a t i o n  p o w e r  t o  t h e  

G o v e r n o r "  a n d  t h u s  the a p p r o p r i a t i o n  w o u l d  b e  i n v a l i d .

A  r e v i e w  o f  the a p p r o p r i a t i o n s  i n v o l v e d  m a k e s  i t  c l e a r  

t h a t  t h e r e  is n o  stater ant of p u r p o s e  s e t  o u t  f o r  e a c h  a p p r o p r i ­

at i o n .  T h e  L e g i s l a t u r e  a t t e m p t s  to r e m e d y  t h i s  f a i l u r e  b y  

a r g u i n g  t h a t  w h e n  a n  a p p r o p r i a t i o n  is to a r e c i p i e n t  t h a t  p e r ­

f o r m s  a n a r r o w  r a n g e  of  s e r v i c e s ,  t h i s  d e s i g n a t i o n  o f  t h e  r e c i p ­

i e n t  m a y  b e  a s u f f i c i e n t  s t a t e m e n t  of p u r p o s e .  F o r  e x a m p l e ,  a 

g r a n t  to A l a s k a  S o m . i - S u p p o r t i v e  H o n e s ,  I n c .  is o b v i o u s l y  f o r  the 

p u r p o s e  o f  s u p p o r t i n g  the f u n c t i o n s  p e r f o r m e d  b y  t h i s  o r g a n i z a ­

tion, w h i c h  a r e  q u i t e  l i m i t e d .  T h u s ,  t h e  L e g i s l a t u r e  r e a s o n s ,  

n a m i n g  t h e  r e c i p i e n t  m a y  b a s u f f i c i e n t  s t a  ~nent o f  t h e  p u r p o s e  

if t h e  r e c i p i e n t  p e r f o r m s  a s p e c i f i c  a n d  l i m  f u n c t i o n .

T h i s  a r g u m e n t  is n o t  p e r s u a s i v e .  If  i t  w e r e  c o r r e c t ,  t h e
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1 s p e c i f i c  s t a t u t o r y  r e q u i r e m e n t  f o u n d  in A S  2 4 . 3 0 . 0 3 0  t h a t  t h e  

p u r p o s e  o f  the a p p r o p r i a t i o n  h e  s t a t e d  w o u l d  in a l m o s t  a l l  

i n s t a n c e s  b e  a n u l l i t y .  In m a n y ,  if n o t  m o s t ,  c a s e s  o f  a p p r o p r i -  

: is, a r e v i e w i n g  c o u r t  (or t h e  e x e c u t i v e )  c o u l d  p o s t u l a t e  

t h a t  t h e  i o s e  of t h e  a p p r o p r i a t i o n  to a g o v e r n m e n t a l  a g e n c y  

o r  to a p a r t i c u l a r  n o n - g o v e r n m e n t a l  e n t i t y  w a s  to  c a r r y  o u t  t h e  

p u r p o s e  f o r  w h i c h  t h a t  a g e n c y  o r  e n t i t y  w a s  c r e a t e d ;  i f  t h e  

f u n c t i o n s  w e r e  s u f f i c i e n t l y  n a r r o w ,  no  p u b l i c  p u r p o s e  w o u l d  n e e d  

to b e  i n c l u d e d  in t h e  l e g i s l a t i o n .  B u t  t h i s  is n o t  w h a t  t h e  

s t a t u t e  s a ys. It s a y s  t h a t  t h e  a p p r o p r i a t i o n  b i l l  " s h a l l  i n­

c l u d e  . . . the p u r p o s e  . . .  o f  t h e  p a y m e n t . "

T h e  L e g i s l a t u r e  m a k e s  s e v e r a l  o t h e r  a r g u m e n t s  c o n c e r n ­

in g  t h i s  s t a t u t o r y  r e q u i r e m e n t ,  n o n e  of  w h i c h  is p e r s u a s i v e .  I t  

n o t e s  t h a t  t h e  G o v e r n o r  d i s b u r s e d  t h e  f u n d s  i n  e v e r y  c a s e ,  

a r g u i n g  t h a t  h e  w a s  a b l e  to a s c e r t a i n  " w i t h  p r e c i s i o n "  t h e  

p u r p o s e  o f  t h e  a p p r o p r i a t i o n .  F i r s t ,  t h a t  i s  b a l d  s p e c u l a t i o n .  

S e c o n d ,  a n d  m o r e  i m p o r t a n t l y ,  w h e t h e r  t h e  G o v e r n o r  (or a c o u r t )  

c o u l d  d e v i n e  t h e  L e g i s l a t u r e ' s  p u r p o s e  o r  n o t ,  i t  r e m a i n s  t h a t  

n o  p u r p o s e  w a s  s t a t e d .  T h e  L e g i s l a t u r e  q u e s t i o n s  t h e  w i s d o m  o f  

a b s t r a c t  d e c i s i o n s  in i m p o r t a n t  c o n s t i t u t i o n a l  a r e a s .  T h i s

a r q u m e n t  is u n p e r s u a s i v e  b e c a u s e  a d e c i s i o n  h e r e  i s  n o t  c o n -
1 2/

s t i t u t i o n a l  a t  all, it is b a s e d  o n  f a i l u r e  t o  c o m p l y  w i t h  t h e

s t a t u t e .  M o r e o v e r ,  it is n o t  a n  a b s t r a c t  d e c i s i o n  o r  o n e  w h i c h  

s e e k s  to s e t  g u i d e l i n e s  for f u t u r e  c a s e s .  I t  m e r e l y  s t a t e s  t h a t

12. T h e  L e g i s l a t u r e  a t t e m p t s  to m a k e  t h e  a r g u m e n t  t u r n  o n  
c o n s t i t u t i o n a l  g r o u n d s ,  a n d  then a r g u e s  t h a t  t h e  c o u r t  s h o u l d  
n o t  r e n d e r  a n  a b s t r a c t  d e c i s i o n  on  a c o n s t i t u t i o n a l  q u e s t i o n .  
I t s  t h e o r y  is t h a t  a r t i c l e  IX, s e c t i o n  13 r e q u i r e s  a s t a t e m e n t  
o f  p u b l i c  p u r p o s e  ( s e p a r a t e  a n d  a p a r t  f r o m  t h e  r e q u i r e m e n t  o f  
a r t i c l e  IX, s e c t i o n  6 t h a t  p u b l i c  m o n e y s  b e  s p e n t  f o r  a p u b l i c  
p u r p o s e ) . It is u n n e c e s s a r y  to r e a c h  t h i s  a r g u m e n t ,  f o r  it 
is c l e a r  t h a t  the s t a t u t e  is violated' a n d  a c o u r t  s h o u l d  n o t  
r e n d e r  a d e c i s i o n  o n  c o n s t i t u t i o n a l  g r o u n d s  w h e r e  a d e c i s i o n  is 
p o s s i b l e  o n  o t h e r  g r o u n d s .  B o n j o u r  v. R o n j o u r , 5 9 2  P. 2d 1 2 3 3 ,  
1 2 3 7  ( A l a s k a  197 9 ) ;  G o t t s c h a l k  v. S t a t e ,  5 7 5  P .2d 2 8 9 ,  296 
( A l a s k a  1 9 7 8 ) .

-33-
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a b s o l u t e  s i l e n c e  c o n c e r n i n g  the p u r p o s e  o f  a n  a p p r o p r i a t i o n  d o e s
«

n o t  m e e t  t he  s t a t u t o r y  r e q u i r e m e n t .  T h e  L e g i s l a t u r e  f i n d s  i r o n y  

in t h e  G o v e r n o r ' s  c o m p l a i n t  h e r e  t h a t  l e g i s l a t i o n  i s n o t  s p e c i f i c  

e n o u g h  w h e n  the  G o v e r n o r  c o m p l a i n s  (in h i s  s e p a r a t i o n  o f  p o w e r s  

a r g u m e n t )  t h a t  t h e  L e g i s l a t u r e  h a s  b e e n  t o o  s p e c i f i c  (in n a m i n g  

p a r t i c u l a r  r e c i p i e n t s  of g r a n t s ) . T h e  a r g u m e n t  u  n o t  w e l l - t a k e n :  

d i f f e r e n t  i s s u e s  a r e  i n v o l v e d .

B. T h e  C h a l l e n g e d  A p p r o p r i a t i o n s

1) F A A C  6

T h e  a p p r o p r i a t i o n  c h a l l e n g e d  i n  F A A C  6 r e a d s  in

it s  e n t i r e t y :

T h e  s u m  of $ 1 4 , 5 0 0  is a p p r o p r i a t e d  j
f r o m  t h e  g e n e r a l  f u n d  t o  t h e  D e p a r t -  j
m e n t  of H e a l t h  & S o c i a l  S e r v i c e s ,  j
a d u l t  s u p p o r t  s e r v i c e s ,  f o r  p a y m e n t  
a s a g r a n t  to A l a s k a  S e m i - S u p p o r t i v e  
H o m e s ,  Inc.

§ 73, ch. 50, S L A  1 9 8 0  a t  pp. 1 0 - 1 1 .  N o  s t a t e m e n t  o f  p u r p o s e  is 

i n c l u d e d .  It is p o s s i b l e  to s p e c u l a t e ,  p r o b a b l y  w i t h  a h i g h  

d e g r e e  of c o n f i d e n c e ,  t h a t  th e p u r p o s e  o f  t h e  a p p r o p r i a t i o n  is 

to s u p p o r t  th e  a c t i v i t i e s  of th e  g r a n t e e  i n  c a r r y i n g  o u t  i t s  

f u n c t i o n s :  p r o v i d i n g  " s u p p o r t  s e r v i c e s "  to a d u l t s .  B u t  l a t e r  

j u d i c i a l  s p e c u l a t i o n  is h o t  t a n t a m o u n t  to a  s p e c i f i c  l e g i s l a t i v e  

s t a t e m e n t  of p u r p o s e .  T h e  a p p r o p r i a t i o n  v i o l a t e s  A S  2 4 . 3 0 . 0 3 0 .

2) F A A C  12

T h e  a p p r o p r i a t i o n  c h a l l e n g e d  i n F A A C  12 r e a d s  i n

its' e n t i r e t y :

T h e  s u m  of $ 1 0 , 0 0 0  is a p p r o p r i a t e d  
f r o m  the g e n e r a l  f u n d  t o  t h e  m u n i c i p a l  
g r a n t  a c c o u n t  for p a y m e n t  a s  a g r a n t  
to the M u n i c i p a l i t y  o f  A n c h o r a g e  f o r  
B e a n s  C afe .

5 107, ch. 30, S L A  1 9 8 0  a t  p. 15.

T h e  a n a l y s i s  a p p l i e d  to F A A C  6 , a b o v e ,  a p p l i e s

h e r e  a l s o.  B e c a u s e  no  s t a t e m e n t  of  p u r p o s e  is . i n c l u d e d ,  t h e

a p p r o p r i a t i o n  v i o l a t e s  A S 2 4 . 3 0 . 0 3 0 .
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T h e  a p p r o p r i a t i o n s  c h a l l e n g e d  i n F A / C  32 r e a d  in

t h e i r  e n t i r e t y :

M B E  S e r v i c e  C e n t e r s ,  I n c .  $ 1 9 8 , 6 0 0
B e r i n g  Sea  F i s h e r m a n ' s
A s s o c i a t i o n  g r a n t  $ 2 2 6 , 0 0 0

5 286, ch. 50, S L A  1 9 8 0  a t  p. 65. B e c a u s e  t h e s e  a r e  s e p a r a t e  

a p p r o p r i a t i o n s ,  t h e y  w i l l  be  d i s c u s s e d  i n d i v i d u a l l y .

(a) M B E  S e r v i c e  C e n t e r s ,  I n c .

T h e r e  is no  s t a t e m e n t  o f  t h e  p u r p o s t  Df th e  

a p p r o p r i a t i o n  to M B E  S e r v i c e  C e n t e r s ,  I n c .  T h i s  g r a n t e e  a p p e a r s  

to p r o v i d e  a w i d e r  r a n g e  of  s e r v i c e s  t h a n  t h e  g r a n t e e s  in F A A C

6 a n d  F A A C  12. (C o m p a r e  Leg. Ex. 3 2 B  (Ex. A) w i t h  L e g .  E x .  1 2B  

(Art. I l l  (a) and  w i t h  Leg. Ex. 6 A ) . M o r e o v e r ,  i t  i s  a p p a r e n t  

th at , a t  the  t i m e  of  t h e  p a s s a g e  o f  t h e  l e g i s l a t i o n ,  t h e  p u r p o s e  

o f  t h e  a p p r o p r i a t i o n  w a s  n o t  e n t i r e l y  c l e a r -  G o v „  Ex . 32a, 32b. 

F v e n  u n d e r  the L e g i s l a t u r e ' s  t h e o r y  t h a t  a g r a n t  t o  a g r a n t e e  

w h i c h  p e r f o r m s  o n l y  a n a r r o w  r a n g e  of f u n c t i o n s  n e e d  n o t  s t a t e

a p u r p o s e  b e c a u s e  t h a t  p u r p o s e  is o b v i o u s ,  ( w h i c h  t h e o r y  h a s  

b e e n  r e j e c t e d  b y t h i s  cou rt)  , th i s a p p r o p r i a t i o n  w o u l d  f a i l  to 

p a s s  m u s t e r .

(b) B e r i n g  S e a  F i s h e r m a n ' s  A s s o c i a t i o n

T h e  B e r i n g  S e a  F i s h e r m a n ' s  A s s o c i a t i o n  is 

a p p a r e n t l y  i n v o l v e d  in f i s h e r i e s  d e v e l o p m e n t  in w e s t e r n  A l a s k a .  

Go v . Ex. 3 2 h (Art. III). T h e  g r a n t  w a s  u s e d  to f u n d  a p r o g r a m  

o f  p r o v i d i n g  u p - t o - d a t e  i n f o r m a t i o n  a n d  s e r v i c e s  t o  c o m m e r c i a l  

f i s h e r m e n  in. the r e g i o n  to e n c o u r a g e  b r o a d e r  p a r t i c i p a t i o n  a n d  

e c o n o m i c  d e v e l o p m e n t  o f t h e  h e r r i n g  f i s h e r y .  G o v .  E x s .  3 2 g  a n d  

3 2 j . T h e  a p p r o p r i a t i o n  d o e s  n o t  s p e c i f y  t h a t  t h i s  is the  

p u r p o s e  of  th e  g r a n t ,  a n d  it is n o t  a t  a l l  a p p a r e n t  t h a t  t h i s  

is th e  o n l y  t y p e  of  f u n c t i o n  p e r f o r m e d  b y  t h e  B e r i n g  S e a  F i s h ­

e r m a n 1 s A s s o c i a t i o n . A c c o r d i n g l y ,  it is n o t  a p p a r e n t  t h a t  a 

g r a n t  to t h i s  o r g a n i s a t i o n  m u s t  n e c e s s a r i l y  hav- > b e e n  f o r  t h a t

  ___________________________________________

3) F A A C  32
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p u r p o s e .  E v e n  u n d e r  the L e g i s l a t u r e ' s  t h e o r y ,  t h e r e  is a n

i n s u f f i c i e n t  s t a t e m e n t  of  t h e  p u r p o s e  o f  t h e  a p p r o p r i a t i o n .  T h e

*
a p p r o p r i a t i o n  v i o l a t e s  A S  2 4 . 3 0 . 0 3 0 .

4) F A A C  42

T h e  a p p r o p r i a t i o n  c h a l l e n g e d  i n F A A C  42 p r o v i d e d

as  f o l l o w s :

F a i r b a n k s / F a i r b a n k s  D e v e l o p m e n t

A u t h o r i t y  $ 5 0 0 , 0 0 0

§ 286, ch. 50 S L A  1 9 8 0  at  p. 77. T h e  a p p r o p r i a t i o n  c o n t a i n s  n o  

s t a t e m e n t  of i ts  p u r p o s e .  O n  i t s  f a c e  i t  v i o l a t e s  A S  24 .30. 030.

A d d i t i o n a l l y , t h e g r a n t e e ' s  p u r p o s e s ,  as  e s t a b ­

l i s h e d  b y  it s  a r t i c l e s  of  i n c o r p o r a t i o n ,  a r e  v a r i e d .  S e e  Go v.

Ex. 42 a (Art. II ) .  As  n o t e d  b y  t h e  G o v e r n o r ,  t h e  s p e c i f i c  p u r ­

p o s e  'of t h e  a p p r o p r i a t i o n  a p p e a r s  n o t  to h a v e  b e e n  e s t a b l i s h e d  

u n t i l  a m u n i c i p a l  g r a n t  a g r e e m e n t  w a s  m a d e  b e t w e e n  t h e  D e p a r t m e n t  

o f A d m i n i s t r a t i o n  a n d  th e C i t y  of  F a i r b a n k s .  G o v .  Ex. 42 b.

E v e n  u n d e r  t h e  L e g i s l a t u r e ' s  t h e o r y ,  t h i s  a p p r o p r i a t i o n  w o u l d  b e  

i n v a l i d .

C. J u d i c i a l  R e m e d y

W h i l e  t h e  L e g i s l a t u r e  a r g u e d  in i t s  s u p p l e m e n t a l  

m e m o r a n d u m  t h a t  t h i s  c a s e  is a n  i n a p p r o p r i a t e  o n e  i n  w h i c h  to 

d e t e r m i n e  w h a t  s t a t e m e n t  o f  p u r p o s e  is s u f f i c i e n t ,  f o r  t h e  r e a s o n  

t h a t  a l l  o f t he  a p p r o p r i a t i o n s  a t  i s s u e  w e r e  p r o p e r l y  d i s b u r s e d  

a n d  th e  i s s u e  is t h u s  m o o t ,  it r e t r a c t e d  t h i s  p o s i t i o n  a t  o r a l  

a r g u m e n t .  It  r e m a i n s  to d e t e r m i n e  w h a t  j u d i c i a l  a c t i o n ,  i f  a n y ,  

is a p p r o p r i a t e  in t h e s e  c i r c u m s t a n c e s .

I t d o e s  n o t  a p p e a r  t h a t  th e G o v e r n o r  s e e k s  a d e t e r ­

m i n a t i o n  t h a t  t h e  l e g i s l a t i o n  is v o i d ,  w i t h  a s u b s e q u e n t  a t t e m p t  

b y  t h e  e x e c u t i v e  to r e c o v e r  S t a t e  f u n d s  f r o m  t h e  g r a n t e e s .  It  

a p p e a r s  s u f f i c i e n t  for the p u r p o s e s  o f  t h e  p a r t i e s  to t h i s  

l i t i g a t i o n ,  to t r e a t  this o p i n i o n  a s a d e c l a r a t o r y  j u d g m e n t  

i n s o f a r  as  t h e  i s s u e  of th e  s t a t e m e n t  o f  p u b ’ ' p ur p o s e  is
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I

c o n c e r n e d .  A S  2 2 . 1 0 . 0 2 0 ( b ) . «

I t s h o u l d  b e  e m p h a s i z e d  t h a t  t h i s  o p i n i o n  c o n t a i n s  n o  

f i n d i n g  t h a t  a n y  of  t h e  a p p r o p r i a t i o n s  c h a l l e n g e d  a r e  v o i d  b e ­

c a u s e  t h e y  w e r e  n o t  fo r a p u b l i c  p u r p o s e .  T h u s ,  t h e r e  i s  n o

c l a i m  t h a t  a r t i c l e  IX, s e c t i o n  6 of the  C o n s t i t u t i o n ,  s e t  o u t

1 3 /
a b o v e ,  w a s  v: a te d.  T h e  o n l y  i s s u e  in  t h i s  r e g a r d ,  o n  w h i c h

t h i s  c o u r t  f i n  in  f a v o r  o f  t h e  G o v e r n o r ,  i s  t h a t  t h e  c h a l l e n g e d  

a p p r o p r i a t i o n ' s  d i d  n o t  s p e c i f y  a p u b l i c  p u r p o s e  a s  r e q u i r e d  b y  

A S  2 4 . 3 0 . 0 3 0 .

/ / / / / / / / / / / / / / / /

/ / / / / / / / / / / / / / /

/ / / / / / / / / / / / / /

/ / / / / / / " / / / /

/ / / / / / / / / / / /

/ / / / / / / / / / /

/ / / / / / / / / /

/ / / / / / / / /

/ / / / / / / /

/ / / / / / /

/ / / / / /

/ / / / /

/ / / /

/ / /

/ /

1 3 .  S u c h  a c l a i m  w o u l d  be e x t r e m e l y  d i f f i c u l t  to s u s t a i n .  
J u d i c i a l  d e f e r e n c e  to the l e g i s l a t u r e  r e g a r d i n g  t h e  e x i s t e n c e  of  
a p u b l i c  p u r p o s e  is e x t r e m e l y  h i g h .  S e e  D e A r m o n d  v. A l a s k a  S t a t e  
D e v e l o p m e n t  C o r p . , 376 p . 2d 717 ( / M a s h a  1 9 6 2 )  ( l e g i s l a t u r e ' s 
d e t e r m i n a t i o n  t h a t  a p p r o p r i a t i o n  is for a p u b l i c  p u r o s e  m u s t  b e  
u p h e l d  " u n l e s s  it c l e a r l y  a p p e a r s  t h a t  s u c h  f i n d i n g  is a r b i t r a r y  
a n d  w i t h o u t  a n y  r e a s o n a b l e  b a s i s  in fa ct ")  . S e e  a l s o  W r i g h t  v. 
C i t y  of  P a l m e r , 468 P . 2d 326 ( A l a s k a  197 0) ; W a l k e r  v. A l a s k a  
S t a t e  M o r t g a g e  A s s ' n , 416 P .2d 24 5 ( A l a s k a  1 96 6) ; S u b e r  v.
A l a s k a  S t a t e  B o n d  C o m m i t t e e , 414 P .2d 546 ( A l a s k a  1 9 6 6 ) ;  a n d  
L i e n  v. C i t y  of K e t c h i k a n , 383 P . 2d 72 1 ( A l a s k a  19 63 ) ,  a l l  o f  
w h i c h  u p h e l d  l e g i s l a t i v e  (s ta te  or lo cal ) e n a c t m e n t s  a g a i n s t  
a t t a c k s  t h a t  c l a i m e d  t h e r e  w a s  no  p u b l i c  p u r p o s e  for  t h e  
e n a c t m e n t s .
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1 III.  C O N F I N E M E N T  R E Q U I R E M E N T :  C H A N G E S  IN S U B S T A N T I V E  L A W

2 j A. G e n e r a l  D i s c u s s i o n
I

3 E l e v e n  a p p r o p r i a t i o n s  h a v e  b e e n  c h a l l e ' n g e d  b y  t h e

4 G o v e r n o r  o n  t h e  b a s i s  t h a t  t h e y  v i o l a t e d  a r t i c l e  II, s e c t i o n  13

5 j of  t h e  A l a s k a  C o n s t i t u t i o n ,  c h i e f l y  t h a t  t h e y  " i m p e r m i s s i b l y
I

6 e f f e c t e d  a c h a n g e  in t h e  lav?", b u t  a l s o  in o t h e r  w a y s .

7 A r t i c l e  II, s e c t i o n  13 o f  t h e  A l a s k a  C o n s t i t u t i o n  p r o -
I

8 v i d e s  in r e l e v a n t  p a r t:

10~ E v e r y  b i l l  s h a l l  b e  c o n f i n e d  to  o n e

s u b j e c t  w h e n  it is a n  a p p r o p r i a t i o n  b i l l  
o r  o n e  c o d i f y i n g ,  r e v i s i n g ,  o r  r e a r r a n g i n g  
e x i s t i n g  l aw s.  B i l l s  for  a p p r o p r i a t i o n s

1 1  s h a l l  b e  c o n f i n e d  to a p p r o p r i a t i o n s .  T h e
s u b j e c t  of e a c h  b i 3 1  s h a l l  b e  e x p r e s s e d

12 in t h e  tit le .

1 3  A s  t h e  G o v e r n o r  n o t e s ,  t h e  p u r p o s e  in r e s t r i c t i n g

1 4  a p p r o p r i a t i o n s  b i l l s  to a p p r o p r i a t i o n s  w a s  t o  a v o i d  t h e  p r a c t i c e

1 5  of  " l o g r o l l i n g " .  L o g r o l l i n g  o c c u r s  w h e n  a m e a s u r e  w h i c h  c o u l d  

n o t  c o m m a n d  m a j o r i t y  l e g i s l a t i v e  s u p p o r t  o n  i t s  o w n  m e r i t s  is16

1 7  c o m b i n e d  w i t h  a n o t h e r  m e a s u r e  or m e a s u r e s ,  a n d  c u m u l a t i v e l y  t h e y

1 R •
o b t a i n  p a s s a e  i. It is a p a r t i c u l a r l y  i n s i d i o u s  p r a c t i c e  w h e n
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it o c c u r s  t h r o u g h  an  a p p r o p r i a t i o n s  b i l l ,  b e c a u s e  f r e q u e n t l y  t h e  

a p p r o p r i a t i o n s  b i l l  is t h e  r e s u l t  o f a f r e e  c o n f e r e n c e  c o m m i t t e e  

A s  s u c h ,  it m u s t  b e  v o t e d  o n  in i t s  e n t i r e t y  b y  t h e  m e m b e r s h i p  

a n d  c a n n o t  b e  a m e n d e d  o n  t h e  f l o o r .  U n i f o r m  R u l e s  A l a s k a  S t a t e  

L e g i s l a t u r e  R. 4 2 b  (1981).

V a r i o u s  c o u r t s  h a v e  n o t e d  t h e  e v i l  i n h e r e n t  i n t h e  

p r a c t i c e .  F l a n d e r s  v. M o r r i s , 558 P . 2d 7 6 9 ,  7 7 2  (Wash. 19 77 ) 

("It is o b v i o u s  w h y  a l e g i s l a t o r  w o u l d  h e s i t a t e  t o h o l d  u p  the  

f u n d i n g  o f  t h e  e n t i r e  s t a t e  g o v e r n m e n t  in o r d e r  to p r e v e n t  the  

e n a c t m e n t  of v c e r t a i n  p r o v i s i o n ,  e v e n  t h o u g h  lie w o u l d  h a v e  

v o t e d  a g a i n s t  it if it h a d  b e e n  p r e s e n t e d  a s i n d e p e n d e n t  l e g i s­

l a t i o n " ) ;  S e l l e r s v. F r o h m i l l e r , 24 P . 2d 6 6 6 , 5 6 9  (A riz . 1 9 3 3 ) .  

As  t h e  G o v e r n o r  n o t e s ,  t h e s e  c o n s i d e r a t i o n s  m o t i v a t e d  t h e  

f r a m e r s  o f  the A l a s k a  C o n s t i t u t i o n .  A l a s k a  C o •s t i t u t i o n a l



1

2

3

4

5

0

7

8

9

1 0

1 1

1 2

13

14

15

16

17

13

19

2 0

2 1

2 2

23

24

25

26

27

23

29

30

31

32

; C o n v e n t i o n ,  C o m m e n t a r y  o n  L e g i s l a t i v e  A r t i c l e  at, 7.

T h e r e  a r e  o t h e r  p u r p o s e s  oi the " c o n f i n e m e n t "  r e q u i r e -
i -
m e n t  in  a p p r o p r i a t i o n s  b i l l s .  A s  t h e  G o v e r n o r  a r g u e s ,  t h e  

r e q u i r e m e n t  i n s u r e s  t h a t  a g o v e r n o r ' s  i t e m  v e t o  p o w e r  w i l l  n o t  

I b e  u n f a i r l y  b l u n t e d  by  t h e  i n c l u s i o n ,  in a n  a p p r o p r i a t i o n  i t e m ,
i

o f  m a t e r i a l  w h i c h  a c t u a l l y  is a " g e n e r a l  l a w "  m e a s u r e :

T h e  l e g i s l a t u r e  c a n n o t  b y  l o c a t i o n  of 
a b i l l  g i v e  it  i m m u n i t y  f r o m  e x e c u t i v e  
v e t o .  N o r  c a n  it c i r c u m v e n t  t h e  G o v e r n o r ' s  
v e t o  p o w e r  of  s u b s t a n t i v e  l e g i s l a t i o n  b y  
a r t f u l l y  d r a f t i n g  g e n e r a l  l a w  m e a s u r e s  
so t h a t  t h e y  a p p e a r  to be  t r u e  c o n d i t i o n s  
o r  l i m i t a t i o n s  on a n i t e m  o f  a p p r o p r i a t i o n .

Ilenrv v, E d w a r d s ,  346 So. 2d 153, 158 (La. 1 9 7 7 ) .  T h i s  e v i l
i 1

m i g h t  c o n s t i t u t e ,  a s  w e l l ,  a v i o l a t i o n  of t h e  s e p a r a t i o n  o f  

p o w e r s  d o c t r i n e :  to the  e x t e n t  t h a t  t he  o b j e c t i o n a b l e  m a t e r i a l

r e q u i r e s  s o m e t h i n g  w h i c h ,  in the a b s e n c e  o f  p o s i t i v e  l e g i s l a t i o n ,  

w o u l d  b e  th e  e x e c u t i v e ' s  p r e r o g a t i v e  to d e t e r m i n e ,  it w o u l d  

i n v a d e  a g o v e r n o r ' s  p o w e r s .

T h e  G o v e r n o r  h e r e  c l a i m s  t h a t  t h e  c h a l l e n g e d  a p ­

p r o p r i a t i o n s  in t h i s  s e c t i o n  ar e  o b j e c t i o n a b l e  i n  o n e  o f  t w o  

p r i m a r y  w a y s .  F i r s t ,  s o m e  a p p r o p r i a t i o n s  a t t a c h  s p e c i f i c  

c o n d i t i o n s  w h i c h  a r e  in r e a l i t y  c h a n g e s  in  o r  e n a c t m e n t s  o f  

s u b s t a n t i v e  law. T h e  a t t e m p t  to a c c o m p l i s h  t h i s  i n  a n a p ­

p r o p r i a t i o n s  b i l l  v i o l a t e s  th e  r e q u i r e m e n t  t h a t  a p p r o p r i a t i o n s  

b i l l s  b e  c o n f i n e d  to a p p r o p r i a t i o n s .  S e c o n d ,  i n  d i r e c t i n g  a 

s t a t e  a g e n c y  to s p e n d  m o n e y  (or to d i s b u r s e  m o n e y  to a n o t h e r  

e n t i t y  to spend) to p e r f o r m  a f u n c t i o n  w h i c h  t h a t  s t a t e  a g e n c y  

d o e s  n o t  h a v e  t h e  s p e c i f i c  .legal a u t h o r i t y  t o  p e r f o r m ,  a n  

a p p r o p r i a t i o n  in e f f e c t  a m e n d s  th e lav; to a.ivc i t  t h a t  a u t h o r i t y .  

T h i s  too, the  G o v e r n o r  a r g u e s ,  v i o l a t e s  t h e  " c o n f i n e m e n t "  

r e q u i r e m e n t .

T h e  L e g i s l a t u r e  g e n e r a l l y  r e s p o n d s  t h a t  t h e  c o n ­

s t i t u t i o n a l  p r o v i s i o n  in q u e s t i o n  m u s t  b e i n t e r p r e t e d  l i b e r a l l y  

so as to g i v e  the l e g i s l a t u r e  th e f l e x i b i l i t y  it n e e d s  in m a k i n g
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a p p r o p r i a t i o n s ,  a n d thar. an a p p r o p r i a t i o n  m a y  c o n t a i n  r e a s o n a b l e

c o n d i t i o n s ,  l i m i t a t i o n s  a n d  r e s t r i c t i o n s .  T h e  c h a l l e n g e d

a p p r o p r i a t i o n s ,  t h e  L e g i s l a t u r e  c o n c l u d e s ,  c o n t a i n  n o t h i n g  m o r e

t h a n  c o n s t i t u t i o n a l l y  p e r m i s s i b l e  q u a l i f y i n g  l a n g u a g e .

W h i l e  it is r e l a t i v e l y  s i m p l e  to s e t  o u t  t h e  o u t l i n e s

of  t h e  d i s p u t e ,  t h i s  cou~ t h a s  e n c o u n t e r e d  e x t r e m e  d i f f i c u l t y

in u n c o v e r i n a  t h e  p r o p e r  t e s t  to d e t e r m i n e  w h e n  a n  a o p r o p r i a t i o n
1 4 /

g o e s  b e y o n d  w h a t  is p e r m i t t e d  _y th e c o n s t i t u t i o n .  I t  i s

14. A  g o o d  e x a m p l e  of  h o w  r e l a t i v e l y  e a s y  i t  is  to d e f i n e  
t h e  p r o b l e m  a n d  h o w  d i f f i c u l t  it is to a n s w e r  i t  m a y  b e  s e e n  
f r o m  t h i s  e x c e r p t  f r o m  H e n r y  v. E d w a r d s ,  3 4 6  S o .  2 d  15 3,  1 5 7 - 5 8  
(La. 1 97 7 ) :

J u s t  as the  G o v e r n o r  m a y  n o t  u s e  
h i s  i t e m - v e t o  p o w e r  to u s u r p  c o n s t i t u ­
t i o n a l  p o w e r s  c o n f e r r e d  on  t h e  l e g i s ­
lat u r e ,  n e i t h e r  ran the  l e g i s l a t u r e  
d e p r i v e  t h e G o v e r n o r  of the  c o n s t i t u t i o n a l  
p o w e r s  c o n f e r r e d  o n h i m  as t h e  c h i e f  
e x e c u t i v e  o f f i c e r  of t h e  s t a t e  b y  
i n c l u d i n g  in a g e n e r a l  a p p r o p r i a t i o n  
b i l l  m a t t e r s  m o r e  p r o p e r l y  e n a c t e d  in 
s e p a r a t e  l e g i s l a t i o n .  T h e  G o v e r n o r ' s  
c o n s t i t u t i o n a l  p o w e r  to v e t o  b i l l s  of 
g e n e r a l  l e g i s l a t i o n  c a n n o t  b e  a b r i d g e d  
b y  t he  c a r e f u l  p l a c e m e n t  of s u c h  m e a s u r e s  
in a g e n e r a l  a p p r o p r i a t i o n  b i l l ,  t h e r e b y  
f o r c i n g  t h e G o v e r n o r  to c h o o s e  b e t w e e n  
a p p r o v i n g  u n a c c e p t a b l e  s u b s t a n t i v e  
l e g i s l a t i o n  or v e t o i n g  " i t e m s "  o f  
e x p e n d i t u r e  e s s e n t i a l  to t h e  o p e r a t i o n  
o f  g o v e r n m e n t .  T h e  l e g i s l a t u r e  c a n n o t  
b y  l o c a t i o n  of a b i l l  g i v e  i t  i m m u n i t y  
f r o m  e x e c u t i v e  v e t o .  N o r  c a n  it  c i r c u m ­
v e n t  th e G o v e r n o r ' s  v e t o  p o w e r  o v e r  
s u b s t a n t i v e  l e g i s l a t i o n  by  a r t f u l l y  
d r a f t i n g  g e n e r a l  lav; m e a s u r e s  so  t h a t  
t h e y  a p p e a r  to be t r u e  c o n d i t i o n s  o r  
l i m i t a t i o n s  o n  an i t e m  o f  a p p r o p r i a t i o n .  
O t h e r w i s e ,  the  l e g i s l a t u r e  w o u l d  b e  
p e r m i t t e d  to i m p a i r  the c o n s t i t u t i o n a l  
r e s p o n s i b i l i t i e s  a n d  f u n c t i o n s  o f  a 
c o - e q u a l  b r a n c h  of g o v e r n m e n t  in c o n ­
t r a v e n t i o n  >f the s e p a r a t i o n  of  p o w e r s  
d o c t r i n e  . . . .

W e  a r e  no m o r e  w i l l i n g  t o  a l l o w  th e  
l e g i s l a t u r e  to u s e  it s a p p r o p r i a t i o n  p o w e r  
to i n f r i n g e  o n  th e G o v e r n o r ' s  c o n s t i t u t i o n a l  

r i g h t  to v e t o  m a t t e r s  of  s u b s t a n t i v e  l e g i s­
l a t i o n  th an  w e  w e r e  to a l l o w  t h e  G o v e r n o r  
to e n c r o a c h  o n the c o n s t i t u t i o n a l  p o w e r s  
( f o o t n o t e  c o n t i n u e d  on  p a g e  41)
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3 ! o f  t h e  l e g i s l a t u r e .  In  o r d e r  to  a v o i d
t h i s  r e s u l t ,  w e  h o l d  t h at,  w h e n  t h e  l eg i s -

4 l a t u r e  i n s e r t s  i n a p p r o p r i a t e  p r o v i s i o n s
in a g e n e r a l  a p p r o p r i a t i o n  b i l l ,  .such

D p r o v i s i o n s  m u s t  b e  t r e a t e d  a s  " i t e m s "
for p u r p o s e s  o f  t h e  G o v e r n o r ' s  i t e m  v e t o  
p o w e r  o v e r  g e n e r a l  a p p r o p r i a t i o n  b i l l s .
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' T h e  d i s t i n c t i o n  b e t w e e n  w h a t  c o n s t i t u t e s
a c o n d i t i o n  o r  l i m i t a t i o n  p r o p e r l y  i n c l u d e d  
in a g e n e r a l  a p p r o p r i a t i o n  b i l l  a n d  w h a t  
a m o u n t s  to a p r o v i s i o n  w h i c h  is  e s s e n t i a l l y  
a m a t t e r  of  g e n e r a l  l e g i s l a t i o n  m o r e  a p ­
p r o p r i a t e l y  d e a l t  w i t h  in a s e p a r a t e  e n ­
a c t m e n t  a p p e a r s ,  o n  f i r s t  c o n s i d e r a t i o n ,  to 
be d i f f i c u l t  to d r a w .  H o w e v e r ,  t h i s  n e e d  
n o t  be  th e c a s e  if t h e  l e g i s l a t i v e  a n d  

^ 2  e x e c u t i v e  b r a n c h e s  o f  the g o v e r n m e n t
a d h e r e  to t h e  s p i r i t  of th e c o n s t i t u t i o n ,  
e a c h  e x e r c i s i n g  i t s  r e s p e c t i v e  p o w e r s  
w i t h  d u e  d e f e r e n c e  f o r  th e  c o n s t i t u t i o n a l  
p r e r o g a t i v e s  o f t h e  o t h e r .  [ T h e  L o u i s i a n a  
C o n s t i t u t i o n ]  d i r e c t s  th e  l e g i s l a t u r e  to  
p a s s  an " i t e m i z e d "  a p p r o p r i a t i o n  b i l l ,  
e s s e n t i a l l y  a b u d g e t a r y  s c h e d u l e  o f  
d i s t i n ; t  f i s c a l  u n i t s .  T h e  G o v e r n o r ' s  
c o r o l l a r y  p o w e r  to v e t o  t h e " i t e m s "  o f  

3 _ 7 e x p e n d i t u r e  i n c l u d e d  t h e r e i n  c a s t s  f u r t h e r
l i g h t  o n  w h a t  w a s  c o n t e m p l a t e d  f o r  i n s e r -  

]_g t i o n  in t h e  g e n e r a l  a p p r o p r i a t i o n  b i l l .
T h e s e  p r o v i s i o n s  w e r e  n e v e r  i n t e n d e d  to

1 9  h a m s t r i n g  t h e  l e g i s l a t u r e  in i t s  l e g i t i m a t e
e f f o r t s  to c o n t r o l  th e p u r s e  s t r i n g s  o f

20 g o v e r n m e n t .  O n  t h e  o t h e r  h a n d ,  l e g i s l a t i v e
c o n t r o l  c a n n o t  b e e x e r c i s e d  i n  s u c h  a

2 1  m a n n e r  as to e n c u m b e r  t h e  g e n e r a l  a p p r o ­
p r i a t i o n  b i l l  w i t h  v e t o - p r o o f  " l o g r o l l i n g

22 m e a s u r e s , "  s p e c i a l  i n t e r e s t  p r o v i s i o n s
w h i c h  c o u l d  n o t  s u c c e e d  if s e p a r a t e l y

23 e n a c t e d ,  or  " r i d e r s , "  s u b s t a n t i v e  p i e c e s
f l e g i s l a t i o n  i n c o r p o r a t e d  i n  a b i l l  t o

24 i n s u r e  p a s s a g e  w i t h o u t  v e t o .  I t  is n o t
e n o u g h  th a t a p r o v i s i o n  b e  r e l a t e d  to t h e

25 i n s t i t u t i o n  or a g e n c y  to w h i c h  f u n d s  a r e
a p p r o p r i a t e d .  C o n d i t i o n s  a n d  l i m i t a t i o n s

25 p r o p e r l y  i n c l u d e d  in a n  a p p r o p r i a t i o n  b i l l
m u s t  e x h i b i t  s u c h  a c o n n e x i t y  w i t h  m o n e y  

27 i t e m s  of  a p p r o p r i a t i o n  t h a t  t h e y  l o g i c a l l y
Iv'lonq in a s H i o d u  1 of  e x p e n d  i t u r n s  . W o  

0 c o n c l u d e ,  a s d i d  t h e t r i a l  i u d g c ,  t h a t  th e
u l t i m a t e  t e s t  is o n e  of a p p r o p r i a t e n e s s .

29

W i t h  a l l  d u e  r e s p e c t  to t h e  S u p r e m e  C o u r t  o f  L o u i s i a n a ,  t h e
30 t e s t  of " a p p r o p r i a t e n e s s "  is h a r d l y  s e l f - d e f  i n i n g . N o r  d o e s  t h e  

l a n g u a g e  " s u c h  a c o n n e x i t y  w i t h  m o n e y  i t e m s  o f  a p p r o p r i a t i o n
31 t h a t  t h e y  l o g i c a l l y  b e l o n g  in a s c h e d u l e  o f  e x p e n d i t u r e s "  

p r o v i d e  m u c h  g u i d a n c e .  T h a t  o p i n i o n  g o e s  o n  to u p h o l d  s o m e
32 a p p r o p r i a t i o n s  ( f o o t n o t e  c o n t i n u e d  o n  p a g e  42)

-41-
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p r o b a b l y  of g r e a t  s i g n i f i c a n c e  t h a t  v i r t u a l l y  e v e r y  c o u r t  w h i c h  

h a s  b e e n  f a c e d  w i t h  t h i s  i s s u e  ftas a n n o u n c e d  t h a t  it  s h o u l d  b e  

j d e c i d e d  o n  a " c a s e  by  c a s e "  b a s i s .  A s  t h e  S u p r e m e  C o u r t  of  

N e b r a s k a  s a i d  in d e c i d i n g  a c o n f i n e m e n t  c a s e :

29

30

31

32

A l l  a u t h o r i t i e s  a r e  in a g r e e m e n t  t h a t  
it is i m p o s s i b l e  to f i x  e x a c t  l i m i t s  
in t h e  a r e a  of c o n s t i t u t i o n a l  s e p a r a t i o n  
o f  p o w e r s .  A l l  s t a t e s  a p p r o a c h  t h e  
p r o b l e m  o n  a c a s e - b y - c a s e  b a s i s .

S t a t e  e x  re i.  M e y e r  v. S t a t e  B o a r d  of E q u a l i z a t i o n  a n d  A s s e s s ­

m e n t  . 176 N . W . 2 d  920 (Neb. 197 0).  U n f o r t u n a t e l y ,  t h e  p r e s e n t

d i s p u t e  i n v o l v e s  11 i n s t a n c e s  of  c l a i m e d  u n c o n s t i t u t i o n a l  a p ­

p r o p r i a t i o n s  in t h i s  s e c t i o n  a l o n e .  T h u s ,  P a r t  I I I  o f  t h i s  

o p i n i o n  a l o n e  m a y  be  s a i d  to b e  c o m p r i s e d  o f  11 s e p a r a t e  " c a s e s " .

T h e  A l a s k a  S u p r e m e  C o u r t  h a s  n o t  y e t  d e c i d e d  a c a s e

r a i s i n g  a c l a i m  t h a t  p a r t i c u l a r  l e g i s l a t i o n  v i o l a t e s  t h e  c o n ­

s t i t u t i o n a l  r e q u i r e m e n t  t h a t  b i l l s  fo r a o p r o p r i a t i o n s  b e  c o n f i n e d
15 /

to a p p r o p r i a t i o n s .  T h e r e  a r e  c a s e s  c o n s t r u i n g  t h e  s i n g l e

s u b j e c t  ru le,  w h i c h  is a l s o  f o u n d  in a r t i c l e  II, s e c t i o n  13, 

e . g . , S h o r t  v. S t a t e , 600 P . 2d 20 ( Al as xa  1 9 7 9 ) .  H o w e v e r ,  b e ­

c a u s e  o f  th e  d i s t i n c t i o n  b e t w e e n  a p p r o p r i a t i o n  b i l l s  a n d  o t h e r  

b i l l s ,  t h e  A l a s k a  c a s e s  c o n s t r u i n g  the s i n g l e  s u b j e c t  r u l e  a r e  

/ / / / / / / / / / / / / / /

/ / / / / / / / / / / / / /

/ / / / / / / / / / / / /

F o o t n o t e  14 c o n t i n u e d

a n d  to s t r i k e  d o w n  o t h e r s  for r e a s o n s  w h i c h  a r e  n o t  c l e a r  a n d  
in a p a t t e r n  w h i c h  d o e s  n o t  s e e m  to be  r e q u i r e d  b y  t h e  " t e s t "  
q u o t e d  abc-vo. S e e  id. at  1 5 9 - 6 5 .

15. In h i s  d i s s e n t  in T h o m a s  v. R o s e n , 5 6 9  P. 2d 7 9 3 ,  79 9 
( Al as k a ,  19 7 7 ) ,  C h i e f  J u s t i c e  B o o c h e v e r  n o t e d :  . " W h i l e  a r t .  II,
sec. 13 g e n e r a l l y  r e q u i r e s  t h a t  b i l l s  c o n t a i n i n g  a p p r o p r i a t i o n s  
b e c o n f i n e d  to a p p r o p r i a t i o n s ,  I b e l i e v e  t h a t  t h e  l e g i s l a t u r e  
h a s  t h e  p o w e r  to i n c l u d e  qua  1 i f i c a t i o n s  o r  r e s t r i c t i o n s  in an  
a p p r o p r i a t i o n  b i l l . "  T h e  m a j o r i t y  d i d  n o t  f i n d  it  n e c e s s a r y  
to r e a c h  t h a t  i ss u e ,  h o w e v e r .  Id.
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o f  v e r y  l i t t l e  v a l u e  in i n t e r p r e t i n g  the  c o n f i n e m e n t  r e q u i r e m e n t .  

T h u s ,  t h e  L e g i s l a t u r e ' s  a t t e m p t  to a r g u e  t h a t  t h e  c o n f i n e m e n t  

r e q u i r e m e n t  s h o u l d  be  r e a d  to a l l o w  th e  L e g i s l a t u r e  g r e a t  f r e e ­

dom ,  b e c a u s e  t h a t  is h o w  the A l a s k a  S u D r e m e  C o u r t  h a s  i n t e r p r e t e d

W  .
t h e  s i n g l e  s u b j e c t  r u le,  is n o t  p e r s u a s i v e .

A p p r o p r i a t i o n s  b i l l s  m a y  a n d  a l m o s t  a l w a y s  d o  i n c l u d e  

a p p r o p r i a t i o n s  for a m u l t i t u d e  o f  p u r p o s e s .  B y  d e f i n i t i o n  t h e y  

e m b r a c e  s e v e r a l  s u b j e c t s .  T h u s ,  t h e  c a s e s  i n t e r p r e t i n g  t h e  

s i n g l e  s u b j e c t  r u l e  ar * of  l i t t l e  d i r e c t  a s s i s t a n c e  i n  i n t e r ­

p r e t i n g  t he  c o n f i n e m e n t  r e q u i r e m e n t .  I t s e e m s  l i k e l y  t h a t  t h e  

A l a s k a  S u p r e m e  C o u r t  w o u l d  n o t  a u t o m a t i c a l l y  a p p l y  i t s  s i n g l e  

s u b j e c t  r u l e  a n a l y s i s  to a c o n f i n e m e n t  c a s e,  b u t  w o u l d  s e e k  t o  

f a s h i o n  a r u l e  a p p r o p r i a t e  to c o n f i n e m e n t  c a s e s .

T h e  G o v e r n o r  d o e s  n o t  s u g g e s t  a p a r t i c u l a r  t e s t  f o r  

c o n f i n e m e n t  c a s e s ,  i n s t e a d  c i t i n g  to s e v e r a l  a u t h o r i t i e s  a n d  

a r g u i n g  g e n e r a l l y  t h a t  t h e  c h a l l e n g e d  a p p r o p r i a t i o n s  a r e  i n ­

va l i d .  T h e  L e g i s l a t u r e  d o e s  p r o p o s e  a p a r t i c u l a r  t e s t ,  t l a t  

f o r m u l a t e d  in B i l e s  v. D e p t ,  o f P u b l i c  W e l f a r e , 4 0 3  A.  2d  1 3 4 1  

( P a . C o m m .  19 79) .

T h e  B i l e s  t e s t  c o n t a i n s  t h r e e  e l e m e n t s .  I t  w a s  s t a t e d

b y  t h e  c o u r t  as f o l l o w s :

T o  bo  c o n s t i t u t i o n a l  t h e  l a n g u a g e  i n  
a n  a p p r o p r i a t i o n  b i l l  m i s t  b e  g e r m a n e  
to t h e  a p p r o p r i a t i o n s ,  m u s t  n o t  c o n ­
f l i c t  w i t h  e x i s t i n g  law, a n d  it m u s t  
n o t  e x t e n d  b e y o n d  the l i f e  c f  t h e  
a p p r o p r i a t i o n s  b i l l  i t s e l f .

403 A . 2d at  13 43.  W h i l e  it is s u p e r f i c i a l l y  a t t r a c t i v e ,  t h e

t e s t  d o e s  no t g o  far e n o u g h .  U n d e r  it, t h e  L e g i s l a t u r e  (or

16. In G e l  lor t v. S t a t e , 522 P . 2d 1 1 20 , 1 1 2 2  ( A l a s k a  1 9 7 4 ) ,  
th e  c o u r t  s t a t e d :  " Th e  c o n s t i t u t i o n a l  p r o v i s i o n  s h o u l d  . . .
be c o n s t r u e d  w i t h  c o n s i d e r a b l e  breadth.. O t h e r w i s e  s t a t u t e s  
m i g h t  b e  r e s t r i c t e d  u n d u l y  in s c c p e  a n d  p e r m i s s i b l e  s u b j e c t  
m a t t e r ,  t h e r e b y  m u l t i p l y i n g  a n d  c o m p l i c a t i n g  t h e  n u m b e r  o f  
n e c e s s a r y  e n a c t m e n t s  a n d  t h e i r  i n t e r r e l a t i o n s h i p s . "  S e e  a l s o  
S h o r t  v. S t a t e , 600 P .2d 20, 23 ( A l a s k a  1979) a n d  c a s e s  c i t e d  
at  n . 7  t h e r e i n .



s e l e c t e d  m e m b e r s  cf t h e  L e g i s l a t u r e  -- t h e  f r e e  c o n f e r e n c e  c o m ­

m i t t e e )  c o u l d  e n a c t  g e n e r a l  l a w  t h r o u g h  a n  a p p r o p r i a t i o n s  b i l l ,  

a n d  d o  so s e s s i o n  a f t e r  s e s s i o n ,  a n d  t h e r e b y  v i t i a t e  c o m p l e t e l y  

t h e  c o n f i n e m e n t  r e q u i r e m e n t .

C e r t a i n l y  q u a l i f y i n g  l a n g u a g e  m u s t  b e  " g e r m a n e "  t o  t h e  

a p p r o p r i a t i o n  (some c o u r t s  u s e  th e  s l i g h t l y  b r o a d e r  a d j e c t i v e ,  

" a p p r o p r i a t e " ) . C e r t a i n l y  th e  q u a l i f y i n g  l a n g u a g e  o r  c o n d i t i o n  

m u s t  n o t  c o n f l i c t  w i t h  e x i s t i n g  law. B u t  what, o f  t h e  s i t u a t i o n  

| w h e n  t h e r e  is n o  e x i s t i n g  l a w  in a n  a r e a ?  M a y  t h e  L e g i s l a t u r e  

(or w o r s e ,  th e  f e w  m e m b e r s  of a f r e e  c o n f e r e n c e  c o m m i t t e e  o n  an  

a p p r o p r i a t i o n s  bill) e n a c t  n e w  l a w  in a n  a p p r o p r i a t i o n s  b i l l  a n d  

d e f e n d  it u n d e r  B i l e s  s i m p l y  b e c a u s e  it d o e s  n o t  c o n f l i c t  w i t h  

a n y  e x i s t i n g  lav/? T h e  a n s w e r  m u s t  s u r e l y  b e  n o .  F i n a l l y ,  

c e r t a i n l y  t h e  q u a l i f y i n g  l a n g u a g e  or  c o n d i t i o n  m u s t  n o t  r e m a i n  

in e f f e c t  b e y o n d  t h e  l i f e  of t h e  a p p r o p r i a t i o n . -  B u t  t h a t  l i f e  

m a y  be e x t e n d e d ,  i n d e e d .  In t h e  c a s e  of  c a p i t a l  p r o j e c t s ,  " [a ] n 

a p p r o p r i a t i o n  m a d e  for  a c a p i t a l  p r o j e c t  is v a l i d  f o r  t h e  l i f e  

of t h e  p r o j e c t  . . . . " AS  3 7 . 2 5 . 0 2 0 .  E v e n  i n  t h e  c a s e  o f  

o p e r a t i n g  e x p e n s e s  of g o v e r n m e n t ,  t h e  e v i l  in  t h e  e n a c t m e n t  o f  

g e n e r a l  lav; t h r o u g h  a n  a p p r o p r i a t i o n s  b i l l  is  h a r d l y  l e s s e n e d  

by t h e  f a c t  t h a t  t h a t  e v i l  w i l l  l a s t  o n l y  f o r  a l i m i t e d  p e r i o d  

of t i m e.  T h e  B i l e s  t e st , a l o n e ,  d r a w s  n o  u s e f u l  l i n e .

T h e  p r o b l e m  n e e d s  to b e  a p p r o a c h e d  f r o m  t h e  p r o p e r  

p e r s p e c t i v e .  T h e  c o n s t i t u t i o n  c o m m a n d s  t h a t  " [ b ] i l l s  f o r  a p ­

p r o p r i a t i o n s  s h a l l  be  c o n f i n e d  to a p p r o p r i a t i o n s . "  T h e  l a n g u a g e  

is l i m i t i n g ,  l i t e r a l l y  c o n f i n i n g .  It r e s t r i c t s  t h e  L e g i s l a t u r e .  

T h e  t e s t  to b e  u s e d  by  the c o u r t  m u s t  a p p r o a c h  f r o m  t h e  s a m e  

p e r s p e c t i v e  —  b e c a u s e  a p p r o p r i a t i o n s  b i l l s  m u s t  b e  l i m i t e d  t o 

a p p r o p r i a t i o n s ,  the q u a l i f y i n g  l a n g u a g e  m u s t  b e  -the m i n i m u m  

n e c e s s a r y  to e x p l a i n  t h e  L e g i s l a t u r e ' s  i n t e n t  r e g a r d i n g  h o w  t h e  

m o n e y  a p p r o p r i a t e d  is to b e sp en t .  It m u s t  n o t  a d m i n i s t e r  t h e  

/ / / / / - / / / / / / / / / /
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I

B. T h e  C h a l l c n o e d  A o p r o p r i a t i o n s... ■■ i . . . .  . .   %

1) F A A C  9

T h e  a p p r o p r i a t i o n  c h a l l e n g e d  in F A A C  9 r e a d s  a s

f o l l o w s :

T h e  s u m  o f  $ 2 0 , 0 0 0  is 
a p p r o p r i a t e d  f r o m  t h e  g e n e r a l  
f u n d  to t h e  D e p a r t m e n t  o f  H e a l t h  
a n d  S o c i a l  S e r v i c e s  f o r  p a y m e n t  
a s  a g r a n t  to t h e  U p p e r  T a n a n a  
D e v e l o p m e n t  C o r p o r a t i o n  a s  a 
m i n o r i t y  h i r e  s t u d y .

§ 96, ch. 50, S L A  1 9 3 0  at  p. 14.

A s  th e  G o v e r n o r  n o t e s ,  t h e  D e p a r t m e n t  o f  H e a l t h  

an d  S o c i a l  S e r v i c e s  d o e s  n o t  h a v e  th e s t a t u t o r y  a u t h o r i t y  to 

u n d e r t a k e  m i n o r i t y  h i r e  s t u d i e s .  T h e  p o w e r s  o f  t h a t  d e p a r t m e n t  

a r e  s e t  o u t  in A S  4 4 . 2 9 . 0 2 0 .  A l t h o u g h  t h e y  a r e  b r o a d ,  t h e y  

d o  n o t  e i t h e r  s p e c i f i c a l l y  or  g e n e r a l l y  e m b r a c e  t h a t  f u n c t i o n .  

T h e  L e g i s l a t u r e  u n d o u b t e d l y  c o u l d  c h a r g e  t h e  d e p a r t m e n t  w i t h  

t h a t  f u n c t i o n ,  b u t  it m u s t  do  so t h r o u g h  g e n e r a l  lav:, b y  a m e n d ­

ing A S  4 4 . 2 9 . 0 2 0 ,  a n d  it m a y  n o t  a c c o m p l i s h  s u c h  a n  a m e n d m e n t  

t h r o u g h  an  a p p r o p r i a t i o n  b il l.

T h e  G o v e r n o r  a l s o  c o r r e c t l y  p o i n t s  o u t  t h a t  t h e  

S t a t e  C o m m i s s i o n  for H u m a n  R i g h t s  h a s  b e e n  c r e a t e d  b y  t h e  L e g i s ­

la t u r e ,  A S  .18.8 0.0 10 ,  a n d  ha s  b e e n  g i v e n  t h e  p o w e r  t o  " s t u d y  t h e  

p r o b l e m s  of  d i s c r i m i n a t i o n  in a l l  o r  s p e c i f i c  f i e l d s  of  h u m a n  

r e l a t i o n s h i p s , "  A S  1 8 . 8 0 . 0 6 0 ( 5 ) .  I t w o u l d  c l e a r l y  h a v e  t h e  

p o w e r  to c o n d u c t  t h e  m i n o r i t y  h i r e  s t u d y  i n  q u e s t i o n .  I t  w o u l d  

a l s o  h a v e  th e p o w e r ,  u n d e r  th e a n a l y s i s  o f  P a r t  I, a b o v e ,  to 

r e c e i v e  a n  a p p r o p r i a t i o n  f o r  a m i n o r i t y  h i r e  s t u d y  a n d  d i s b r - s e  

it a s  a g r a n t  to the n a m e d  g r a n t  r e c i p i e n t .  I t w o u l d  h a v e  t h e  

p o w e r  a n d  the d u t y  to a d m i n i s t e r  t h e  g r a n t ,  to e n s u r e  t h a t  s t a t e  

l a w  g e n e r a l l y  r e g a r d i n g  t h e  e x p e n d i t u r e s  o f  p u b l i c  f u n d s  w a s  

c o m p l i e d  w i t h .  B u t  t h i s  c o u r t  is u n a b l e  t o  d i s c e r n  h o w  t h e  

D e p a r t m e n t  o f  H e a l t h  a n d  S o c i a l  S e r v i c e s  h a s  •: ■ p r o p e r  r o l e  in 

t h i s ' f i e l d .  B e c a u s e  the  a p p r o p r i a t i o n  p u r r r  -o c o n f e r  o n



2

3

1 t h a t  d e p a r t m e n t  a p o w e r  w h i c h  it h a s  n o t  b e e n  g i v e n ,  i t  a t t e m p t s
%

to a m e n d  e x i s t i n g  law. F o r  this r e a s o n ,  t h e  a p p r o p r i a t i o n  is 

i n v a l i d .

2) F A A C  18

"ha a p p r o p r i a t i o n  c h a l l e n g e d  i n  F A A C  18 r e a d s  as

6 i f o l l o w s
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T h e  sum  of $ 1 7 5 , 0 0 0  i s  
a p p r o p r i a t e d  f r o m  t h e  g e n e r a l  
f u n d  to th e L e g i s l a t i v e  C o u n c i l  
f o r a f e a s i b i l i t y  s t u d y  o f  t h e  
Y u k o n  K u s k o k w i m  C r o s s i n g .

§ 225, ch. 50, S L A  1 9 8 0  -it p. 34.

T h e  p o w e r s  o f  th e L e g i s l a t i v e  C o u n c i l  a r e  s e t  o u t  

at A S  24 . 2 0 .0 60 . T h e y  d o  n o t  i n c l u d e  t h e  p o w e  * tj  u n d e r t a k e  t h e  

k i n d  o f  d e t a i l e d  e n g i n e e r i n g  s t u d i e s  w h i c h  w o u l d  b e  r e q u i r e d  to 

d e t e r m i n e  the  f e a s i b i l i t y  o f  a m a j o r  c o n s t r u c t i o n ,  p r o j e c t .

R a t h e r ,  t h a t  d u t y  h a s  b e e n  a s s i g n e d  b y  t h e  L e g i s l a t u r e  to t h e  

D e p a r t m e n t  of  T r a n s p o r t a t i o n  and  P u b l i c  F a c i l i t i e s .  A S  

3 5 . 0 5 . 0i0. B e c a u s e  t he  a p p r o p r i a t i o n  p u r p o r t s  t o  c o n f e r  o n  

t h e  L e g i s l a t i v e  C o u n c i l  a p o w e r  w h i c h  it h a s  n o t  b e e n  g i v e n ,  it 

a t t e m p t s  to a m e n d  e x i s t i n g  law. F o r  t h i s  r e a s o n ,  t h e  a p p r o p r i ­

a t i o n  is i n v a l i d .

T h e  L e g i s l a t u r e  m a k e s  two  p r i m a r y  a r g u m e n t s  to 

u p h o l d  th e  v a l i d i t y  of th is  a p p r o p r i a t i o n .  F i r s t ,  i t  a r g u e s  

t h a t  t h e  L e g i s l a t i v e  C o u n c i l  p r o v i d e s  " f u l l - t i m e  t e c h n i c a l  a s ­

s i s t a n c e  to the  L e g i s l a t u r e " ,  and t h a t  t h e  L e g i s l a t u r e ,  t h r o u g h  

its  i n t e r i m  c o m m i t t e e s ,  "h as  b r o a d  l a t i t u d e  t o  s t u d y  a l t e r n a t i v e s  

for  t h e  f u t u r e . "  T h e  a r g u m e n t  is b a s e d  o n  A S  24 .20. 0 6 0  (4) (A). 

T h a t  s t a t u t e  p r o v i d e s  that  the L e g i s l a t i v e  C o u n c i l  h a s  t h e  p o w e r  

t o :

P r o v i d e  the t e c h n i c a l  s t a f f  
a s s i s t a n c e  in r e s e a r c h ,  r e p o r t i n g ,  
d r a f t i n g  and c o u n s e l i n g  r e q u e s t e d  
b y  s t a n d i n g ,  i n t e r i m  a n d  s p e c i a l  
c o m m i t t e e s  an d s p o t  r e s e a r c h  a n d  
d r a f t i n g  s e r v i c e s  fo r  i n d i v i d u a l  
m e m b e r s  in c o n f o r m i t y  w i t h  ' w  
a n d  l e g i s l a t i v e  r u l e s .



T h e  L e g i s l a t u r e ' s  r e a d i n g  of  th i s s t a t u t e  a p p e a r s  o v e r l y  b r o a d  

T h i s  n a t t e r  d o e s  n o t  i n v o l v e  a r e q u e s t  b y  a c o m n i t t . e e  fo r  

a s s i s t a n c e  in r e s e a r c h i n g  or  d r a f t i n g  a b i l l .  N o r  d o e s  i t  

i n v o l v e  a r e q u e s t  f r o m  a n  i n d i v i d u a l  l e g i s l a t o r  f o r  " s p o t
i
j r e s e a r c h " .  R a t h e r ,  it i n v o l v e s  a c o n t r a c t  I n  t h e  a m o u n t  o f  

$ 1 7 5 , 0 0 0  b e t w e e n  t h e  L e g i s l a t i v e  A f f a i r s  A g e n c y  a n d  a j o i n t  

v e n t u r e  to p e r f o r m  a h i g h l y  d e t a i l e d  c o n s t r u c t i o n  p l a n .  E v e n  

b r i e f  r e v i e w  of  t h e  c o n t r a c t  w h i c h  w a s  e x e c u t e d  s h o w s  h o w  d i f ­

f e r e n t  t h i s  d e t a i l e d  f e a s i b i l i t y  s t u d y  w a s  f r o m  t h e  t y p e  o f  

f u n c t i o n  set o u t  in AS  2 4 . 2 0 . 0 6 0 ( 4 )  (A). A m o n g  o t h e r  t h i n g s ,  

the c o n t r a c t o r  w a s  to

O b t a i n  a p e r m i t  to p e r f o r m  
t h e  n e c e s s a r y  r e c o n n a i s s a n c e  s u r v e y s  
o n  N a t i v e  an d  p u b l i c  l a n d s  w i t h i n  
t h e  p r o p o s e d  Y u k o n - K u s k o k w i m  C r o s s i n g  
c o r r i d o r .  P e r f o r m  a r e c o n n a i s s a n c e  
s u r v e y  of the r o u t e  c o r r i d o r  o n  g r o u n d .  
S e c u r e  a e r i a l  m a p p i n g  p h o t o g r a p h y  o f  
t h e  r o u t e  c o r r i d o r  s u i t a b l e  f o r  p r e ­
p a r i n g  a p h o t o g r a m m e t r i c  m a p  o f  t h e  
r o u t e  c o r r i d o r .  P e r f o r m  a r e c o n n a i s s a n c e  
h y d r o g r a p h i c  s u r v e y  f r o m  t h e  m a i n  c h a n n e l  
of  t h e  K u s k o k w i m  R i v e r  a n d  f r o m  t h e  m a i n  
c h a n n e l  of th e Y u k o n  R i v e r  to  t h e  
r e s p e c t i v e  d o c k  s i t e s .

P r e p a r e  a p ' n o t o g r a m m e t r i c  m a p  of 
t h e  r o u t e  c o r r i d o r  a t  a s c a l e  o f  1 " 
e q u a l s  400' a n d  a c o n t o u r  i n t e r v a l  
of 10'. P r e p a r e  a n a e r i a l  p h o t o  s t r i p  
m o s a i c  of the r o u t e  c o r r i d o r  a t  a s c a l e  
of 1 " e q u a l s  2 ,0 0 0 '.

L o c a t e  t he  p r o p o s e d  P o r t a g e  R o ad , 
d o c k s ,  p i p e l i n e s ,  y a r d s ,  s t a g i n g  a r e a s  
a n d  b u i l d i n g s  o n  t h e  p h o t o g r a m m e t r i c  
m a p .  L o c a t e  g r a v e l  s o u r c e s  a n d  p r o b l e m  
s o i l s  a l o n g  the r o u t e  b y  a e r i a l  p h o t o ­
a n a l y s i s  w i t h  s u f f i c i e n t  t e s t  p i t s  to 
v e r i f y  lo cal  p h o t o - i n d i c a t o r s  o f  g r a v e l  
so u  r e s  an d  p r o b l e m  s o i l s .  S e t  p e r m a n e n t  
b e n c h  m a r k s  n e a r  the  p r o p o s e d  d o c k  
l o c a t i o n ,  r e f e r  h y d r o g r a p h i c  s u r v e y s  
to t h e s e  b e n c h  m a r k s ,  a n d  E x t r a p o l a t e  
r i v e r  s t a g e s  f r o m  th e  n e a r e s t  U S G S  
r i v e r  g a g i n g  s t a t i o n s  a n d / o r  N a t i o n a l  
W e a t h e r  S e r v i c e  h y d r o l o q i c  s t a t i o n s  
on  th e Y u k o n  an d  t h e  K u s k o k w i m  R i v e r .

P r o v i d e  a p r e l i m i n a r y  e s t i m a t e  of  
c o n s t r u c t i o n  q u a n t i t i e s  a n d  c o s t s  fo r

i
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t h e  r o a d ,  docks, p i p e l i n e s ,  y a r d s ,  
s t a g i n g  ar e a s ,  b u i l d i n g  a n d  e q u i p m e n t .
P r o p o s e  b a s i c  c o n s t r u c t i o n  m e t h o d s  a n d  

m a t e r i a l  so ur ce s.  P r e p a r e  a: p r e l i m i n a r y  
e n v i r o n m e n t a l  a s s e s s m e n t  o f  t h e  p r o p o s e d  
Y u k o n - K u s k o k w i m  C r o s s i n g ,  w i t h  
p a r t i c u l a r  r e f e r e n c e s  t o  p r o b a b l e  
i m p a c t s  o n  f i s h  a n d  g a m e .  P r e p a r e  
a p r e l i m i n a r y  s o c i a l  a s s e s s m e n t  o f  
t h e  p r o p o s e d  Y u k o n - K u s k o k w i m  C r o s s i n g ,  
w i t h  p a r t i c u l a r  r e f e r e n c e s  to t h e  
p r o b a b l e  i n f l u e n c e s  o n  s o c i a l  c o n ­
d i t i o n s  in U p p e r  K a l s k a g  a n d  o t h e r  
K u s k o k w i m  a n d  Y u k o n  v i l l a g e s  a n d  
t o w n s .

P r o p o s e  a s c h e d u l e  o f  l e a i s l a t i v e  
a n d  a d m i n i s t r a t i v e  a c t i o n ,  h. iri n gs , 
s u r v e y s ,  de s i g n ,  r i g h t - o f - w a y  a c q u i s i t i o n  
a n d  c o n s t r u c t i o n  f o r  t h e  p r o p o s e d  Y u k o n -  
K u s k o k w i m  C r o s s i n g .

Gov. Ex . 18a. T h e  m e m b e r s  of the j o i n t  v e n t u r e  c o n t r a c t o r  w i t h

the L e g i s l a t i v e  C o u n c i l  a r e  r e g i s t e r e d  c i v i l  e n g i n e e r s .  G o v .

Ex. 18b.  It is e v i d e n t  f r o m  th e e x h i b i t s  t h a t  t h e  f u n c t i o n s

b e i n g  u n d e r t a k e n  by t h e  L e g i s l a t i v e  C o u n c i l  i n  t h i s  i n s t a n c e  g o

far b e y o n d  t h e  p o w e r s  e s t a b l i s h e d  in t h a t  b o d y  b y  A S  2 4 . 2 0 . 0 6 0 .

T h e  L e g i s l a t u r e ' s  s e c o n d  a r g u m e n t  i s  t h a t ,  u n d e r  

AS 3 5 . 1 0 . 0 1 3 ,  t h e  L e g i s l a t u r e  r e v i e w s  a n  a n n u a l  r e p o r t  r e q u i r e d  

to be s u b m i t t e d  b y  t h e  D e p a r t m e n t  of T r a n s p o r t a t i o n  a n d  P u b l i c  

F a c i l i t i e s ,  i n c l u d i n g  i t s  " e s t i m a t e s  a n d  r e c o m m e n d e d  p r i o r i t i e s " .  

U n d e r  A S  3 5 . 1 0 . 1 8 0 ,  t h e  L e g i s l a t u r e  m u s t  a p p r o v e ,  r e j e c t ,  o r  

m o d i f y  t h e  d e p a r t m e n t ' s  p r o p o s e d  p l a n s  a n d  p o l i c i e s .  T h u s ,  t h e  

L e g i s l a t u r e  a r g u e s ,  i t s  c o m m i s s i o n  of t h i s  s t u d y  w a s  " i n c i d e n t a l  

to th e  c a r r y i n g  o u t  of  iI-s l e g i s l a t i v e  f u n c t i o n s ,  w h i c h  i n c l u d e  

c l o s e l y  r e v i e w i n g  D O T / P F 's p r o p o s e d  p r o j e c t s  p r i o r  t o  a p p r o p r i ­

at i n g  f u n d s  for t h o s e  p r o j e c t s . "  T h i s  a r g u m e n t  is u n p e r s u a s i v e .  

T h e r e  is no  s h o w i n g  in t h e  r e c o r d  t h a t  t h i s  d e t a i l e d  c o n s t r u c t i o n  

s t u d y  w a s  o r d e r e d  to a s s i s t  the L e g i s l a t u r e  in r e v i e w i n g  a n y  

p r o p o s e d  p r o j e c t  of  D O T / P F .  T h e r e  is n o  s h o w i n g  t h a t  t h e  

D O T / P F  a n n u a l  r e p o r t  e v e n  p r o p o s e d  s u c h  a p r o j e c t .  F i n a l l y ,  if 

the L e g i s l a t u r e  d e s i r e s  to h a v e  such a f e a s i b i l i t y  s t u d y

p r e p a r e d ,  it c e r t a i n l y  m a y  r e q u i r e  t h a t  it b e  d o m e .  H o w e v e r ,
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u n d e r  t h e  l a w  as it  p r e s e n t l y  e x i s t s ,  t h e  L e g i s l a t i v e  C o u n c i l

h a s  n o  a u t h o r i t y  to c o n d u c t  s u c h  a s t u d y  o r  t o  c o n t r a c t  w i t h

o t h e r s  f o r  it to b e  c o n d u c t e d .

3) F A A C  19

T h e  a p p r o p r i a t i o n  c h a l l e n g e d  i n  F A A C  19  r e a d s  a s

f o l l o w s :

T h e  s u m  of  $ 2 5 0 , 0 0 0  i s  
a p p r o p r i a t e d  f r o m  t h e  g e n e r a l  
f u n d  to t h e  O f f i c e  of t h e  G o v e r n o r ,  
s p e c i a l  p r o j e c t s  o f f i c e ,  f o r  t h e  
N o r t h e r n  S o u t h e a s t  A q u a c u l t u r e  
A s s o c i a t i o n .

§ 259, ch. 50, S L A  1980, p. 35. i

T h e r e  is an  u n r e s o l v e d  f a c t u a l  q u e s t i o n  c o n c e r n -
I

ing  t h i s  a p p r o p r i a t i o n  w h i c h  p r e c l u d e s  d i s p o s i t i o n  o f  i t  b y  

s u m m a r y  j u d g m e n t .  T h e  L e g i s l a t u r e  a l l e g e s  i n  i t s  S u p p l e m e n t a l  

M e m o r a n d u m  in O p p o s i t i o n •to G o v e r n o r ' s  M o t i o n  f o r  S u m m a r y  J u d g ­

m e n t  t h a t  t h i s  a p p r o p r i a t i o n  w a s  r e q u e s t e d  b y  t h e  G o v e r n o r ' s  

o f f i c e .  Le g . S u d d . M e m .  53. T h e  G o v e r n o r ' s  r e s p o n s e  is  u n ­

i n t e l l i g i b l e .  He  s a y s  f i r s t  t h a t  t h e  L e g i s l a t u r e  " p r o v i d e s  no  

s u p p o r t  fo r t h e s e  a s s e r t i o n s " ,  t h e n  c o n c e d e s  t h a t  " t h i s  i t e m  w a s  

a d d e d  by th e  l e g i s l a t u r e  a f t e r  the  b i l l  w a s  i n t o d u c e d  b y  t h e  

g o v e r n o r . "  T h e  G o v e r n o r  t h e n  a r g u e s  t h a t  " [ a ] n  i n v a l i d  a p ­

p r o p r i a t i o n  is n o t  m a d e  v a l i d  b e c a u s e  t h e  g o v e r n o r  q u e s t e d  i t . "  

Gov. R e p l y  24. If it is th e  c a s e  t h a t  t h i s  a p p r o p r i a t i o n  w a s  

i n c l u d e d  in the a p p r o p r i a t . o n s  b i l l  a t  t h e  r e q u e s t  o f  t h e  

G o v e r n o r ,  it w o u l d  a p p e a r  t h a t  the  G o v e r n o r  is e s t o p p e d  f r o m  

c o n t e s t i n g  it s c o n s t i t u t i o n a l i t y .  S e e  J a m i s o n  v. C o n s o l i d a t e d  

U t i l i t i e s , I n c . , 576 P . 2d 97 ( Al as ka  1 9 7 8 ) .  b e c a u s e  t h e r e  is 

an u n r e s o l v e d  i s s u e  of m a t e r i a l  fact, s u m m a r y  j u d g m e n t  a p p e a r s  

i n a p p r o p r i a t e  in r e a a r d  to F A A C  19. A l a s k a  R u l e  o f  C i v i l  P r o ­

c e d u r e  56; W i c k w i r c  v. M c F a d d e n , 576 P . 2d 9 8 6  ( A l a s k a  1 9 7 8 ) .

4) F.AAC 32

/As n o t e d  a b o v e ,  t h e r e  a r e  t w o  a p p r o p r i a t i o n s

•
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w h i c h  a r e  c h a l l e n g e d  in F A A C  32. T h e  f i r s t  of t h e s e ,  a n  a p -  

p r o p r i a t i o n  o f  $ 1 9 8 , 6 0 0  to M B E  S e r v i c e  C e n t e r s ,  I n c . ,  t h r o u g h  

j t h e  D e p a r t m e n t  of C o m m e r c e  a n d  E c o n o m i c  D e v e l o p m e n t ,  r a i s e s  n o  

c o n f i n e m e n t  q u e s t i o n .  It  is t h e  s e c o n d  a p p r o p r i a t i o n ,  $ 2 2 6 , 0 0 0  

to t h e  B e r i n g  S e a  F i s h e r m a n 's - A s s o c i a t i o n ,  t h r o u g h  t h e  D e p a r t m e n t  

of C o m m e r c e  a n d  E c o r o m i c  D e v e l o p m e n t ,  w h i c h  is c h a l l e n g e d  b y  

t h e  G o v e r n o r  on t h e  g r o u n d s  t h a t  it vio." a t e s  t h e  c o n f i n e m e n t  

r e q u i r e m e n t .

T h e  a p p r o p r i a t i o n  in q u e s t i o n  ( F A A C  3 2 ( b ) )  r e a d s

as f o l l o w s :

D e p a r t m e n t  o f  C o m m e r c e  a n d  E c o n o n i c  D e v e l o p m e n t  

B e r i n g  S e a  F i s h e r m a n ’s
A s s o c i a t i o n  g r a n t  $ 2 2 6 , 0 0 0

§ 286. ch. 50, SI.A 1 9 80 , p. 65.

T h i s  a p p r o p r i a t i o n  is d i s c u s s e d  a b o ^ e  in P a r t  II.

B . 3 ( b ) .  A l t h o u g h  t h e  p u r p o s e  of t h e  g r a n t  w a s  n o t  s e t  o u t  in  

t h e  a p p r o p r i a t i o n ,  t h e  e x h i b i t s  s u b m i t t e d  b y  t h e  p a r t i e s  e s t a b ­

l i s h e d  t h a t  the  g r a n t  w a s  u s e d  to f u n d  a p r o g r a m  o f  p r o v i d i n g  

u p - t o - d a t e  i n f o r m a t i o n  a n d  s e r v i c e s  to c o m m e r c i a l  f i s h e r m e n  .in 

w e s t e r n  A l a s k a  to a s s i s t  in t he  d e v e l o p m e n t  of t h e  h e r r i n g  

f i s h e r y  in t h a t  r e g i o n .

T h e  G o v e r n o r  a r g u e s  t h a t  t h e  L e g i s l a t u r e  h a s  

a s s i g n e d  to th e  D e p a r t m e n t  of F i s h  a n d  G a m e  t h e  a u t h o r i t y  t o  

" c o l l e c t ,  c l a s s i f y  a n d  d i s s e m i n a t e  s t a t i s t i c s ,  d a t a  a n d  i n f o r m a ­

t i o n  t h a t  t e n d s  to p r o m o t e  th e p u r p o s e s "  o f  t h e  f i s h  a n d  g a m e  

l a w s  of  t h e  S t a t e ,  i n c l u d i n g  the  e n h a n c e m e n t  of f i s h e r i e s .  T h e  

G o v e r n o r  a l s o  a r g u e s  th at  the  D e p a r t m e n t  o f  C o m m e r c e  a n d  E c o n o m i c  

D e v e l o p m e n t  is " n o t  s p e c i f i c a l l y  c h a r g e d  w i t h  r e s p o n s i b i l i t y  in 

t h i s  a r e a "  a n d  t h u s  c o n c l u d e s  t h a t  t h e  a p p r o p r i a t i o n  p u r p o r t s  

to e n a c t  s u b s t a n t i v e  lav; b y  g i v i n g  t h e  D e p a r t m e n t  o f  C o m m e r c e  

a n d  E c o n o m i c  D e v e l o p m e n t  a u t h o r i t y  w h i c h  i t  p r e v i o u s l y  d i d  n o t  

have_.



A  r e v i e w  of  t h e  e n a b l i n g  l e g i s l a t i o n  f o r  t h e
%

D e p a r t m e n t  o f  C o m m e r c e  a n d  E c o n o m i c  D e v e l o p m e n t  mak.^s c l e a r  

t h a t  t h e  G o v e r n o r ' s  a r g u m e n t  is i n c o r r e c t .  A S  43 .. 33 .0 20
\

e s t a b l i s h e s  t h e  d u t i e s  of th e  d e p a r t m e n t .  A m o n g  t h e m  a r e . t h e  

f o l l o w i n g .  T h e  d e p a r t m e n t  s h a l l  " c o o p e r a t e  w i t h  p r i v a t e ,  

g o v e r n m e n t a l  a n d  o t h e r  p u b l i c  i n s t i t u t i o n s  a n d  a g e n c i e s  i n  t h e  

! e x e c u t i o n  of e c o n o m i c  d e v e l o p m e n t  p r o g r a m s . "  • AS 4 4 . 3 3 . 0 2 0 ( 1 7 ) .

T h e  d e p a r t m e n t  s h a l l  " c o n d u c t  s t u d i e s ,  e n t e r  i n t o  c o n t r a c t s  a n d  

i a g r e e m e n t s ,  a n d  m a k e  s u r v e y s  r e l a t i n g  to t h e  e c o n o m i c  d e v e l o p m e n t  

of  t h e  s t a t e  . . . .'■ Id. , § 12. I n  a d d i t i o n  to  t h e s e  

s p e c i f i c  d u t i e s ,  t h e  d e p a r t m e n t  s h a l l  " p e r f o r m  a l l  o t h e r  d u t i e s  

a n d  p o w e r s  n e c e s s a r y  o r  p r o p e r  in r e l a t i o n  t o  e c o n o m i c  d e v e l o p ­

m e n t  a n d  p l a n n i n g  for t h e  s t a t e . "  Id., § 20. U n d e r  t h e s e  g r a n t s  

of p o w e r s ,  t h e  D e p a r t m e n t  o f C o m m e r c e  a n d  E c o n o m i c  D e v e l o p m e n t  

c l e a r l y  h a s  t he  p o w e r  to e n t e r  i n t o  a c o n t r a c t  w i t h  a  r e g i o n a l  

a s s o c i a t i o n  to  a s s i s t  in t h e  d e v e l o p m e n t  o f t h e  h e r r i n g  f i s h e r y .  

T h e  G o v e r n o r ' s  a r g u m e n t  t h a t  t h e  a p p r o p r i a t i o n  s o m e h o w  a m e n d e d  

e x i s t i n g  l a w  is n o t  c o r r e c t .  T h e  a p p r o p r i a t i o n  i s  n o t  in v i o ­

l a t i o n  o f  t h e  c o n f i n e m e n t  r e q u i r e m e n t  of  t h e  A l a s k a  C o n s t i t u t i o n .

5) T A A C  37

T h e  a p p r o p r i a t i o r  c h a l l e n g e d  i n F A A C  37 r e a d s  a s

f o l l o w s

D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s

K u s k o k w i m  N a t i v e  A s s o c i a t i o n  $ 2 0 0 , 0 0 0  
K o y o k o n  D e v e l o p m e n t  C o r p .  $ 2 0 0 , 0 0 0

It  is t h e  i n t e n t  of t h e  L e g i s l a t u r e  
.that t h e  a p p r o p r i a t i o n ' :  to t h e  K u s k o k w i m  
N a t i v e  A s s o c i a t i o n  a n d  K o y o k o n  D e v e l o p -  
m c r t C o r p o r a t i o n  be  u s e d  f o r  t h e  p u r c h a s e  
of D - 6  b u l l d o z e r s  o r  t h e i r  e q u i v a l e n t ,  
a n d  fo r l a n d  c l e a r i n g  a n d  o t h e r  e x p e n s e  
r e l a t i n g  to a g r i c u l t u r e .

§ 286, ch. 50, S L A  1 980 , p. 67.

T h e  G o v e r n o r  a g r e e s  t h a t  t h e  D e p a r t m e n t  o f  N a t u r a l

R e s o u r c e s  h a s  the p o w e r  u n d e r  A S  0 3 . 0 5 . 0 1 0  to d i r e c t  e x p e r i m e n t . a l
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v/ork to p r o m o t e  a n d  d e v e l o p  th e  a g r i c u l t u r a l  i n d u s t r y  in t h e

%
S t a t e .  H e  c o n c e d e s  t h a t  " [ i ] t  is a p p r o p r i a t e  f o r  t h e  l e g i s l a t u r e  

to c h a n n e l  m o n e y  t h r o u g h  t h e  d e p a r t m e n t  for t h i s * p u r p o s e ." T h e  

G o v e r n o r  c o n t e n d s ,  hov/ever, t h a t  i n c l u s i o n  o f  i n t r i c a t e  d e t a i l s  

s u c h  as  t h e  d e s i g n a t i o n  of  t h e  s p e c i f i c  m o d e l  b u l l d o z e r  to b e  

u s e d  in t h i s  p r o j e c t  " c o n s t i t u t e s  t h e  e n a c t m e n t  o f  s u b s t a n t i v e  

l a w "  a n d  t h u s  v i o l a t e s  t h e  c o n f i n e m e n t  r e q u i r e m e n t .

T h e  L e g i s l a t u r e  a r g u e s  t h a t  t h e  G o v e r n o r ' s  p o s i t i o n  

w o u l d  f o r c e  it to e n a c t  a s e p a r a t e  p i e c e  o f  s p e c i f i c  l e g i s l a ­

ti o n  d e s c r i b i n g  in d e t a i l  t h e  p u r p o s e s  of e a c h  a p p r o p r i a t i o n  o r  

f o r e g o  i t s  r i g h t  to s p e c i f y  s u c h  d e t a i l s .  T h e  L e g i s l a t u r e  f i n d s  

t h e  a l t e r n a t i v e  o f  " e n a c t i n g  a s e p a r a t e  p i e c e  o f  g e n e r a l  l e g i s ­

l a t i o n  fo r  h u n d r e d s  o f  a p p r o p r i a t i o n s  w h i c h  r e q u i r e  c o n d i t i o n s  

o r  q u a l i f i c a t i o n s "  to be a n  " u n a c c e p t a b l e  a l t e r n a t i v e  b o t h  f r o m  

a l e g a l  ' :.d p r a c t i c a l  s t a n d p o i n t . '■ T h e  L e g i s l a t u r e  p o i n t s  t o  

p a s t  p r a c t i c e  of  p r o v i d i n g  " f i n e  d e t a i l s "  a n d  a r g u e s :

T h e  a l t e r n a t i v e  to t h i s  t y p e  
of  p r e c i s e  d e t a i l i n g  o f a p ­
p r o p r i a t i o n s  for s p e c i f i c  u s e s  
a n d  p u r p o s e s  is a n  i n c r e d i b l e  
v o l u m e  of s e p a r a t e  p i e c e s  of  
g e n e r a l  l e g i s l a t i o n .  S i n c e  t h i s  
is, in t h e  r e a l  w o r l d ,  v i r t u a l l y  
i m p o s s i b l e ,  th e  L e g i s l a t u r e ' s  
p o w e r  to c o n t r o l  t h e  u s e  o f s t a t e  
f u n d s  w o u l d  e f f e c t i v e l y  be  h a n d e d  
o v e r  to t h e  e x e c u t i v e  b r a n c h ,  a 
c o n c e p t  r e j e c t e d  b t h e  d r a f t e r s  
of  t h e  A l a s k a  C o n s t i t u t i o n .  F u r t h e r ,  
i t  is a b s u r d  f o r  t h e  l e g i s l a t u r e  to 
e n a c t  a p e r m a n e n t  s t a u t o r y  p r o g r a m  
w h e n  it d e s i r e s  o n l y  to  a u t h o r i z e  
d i s b u r s e m e n t  o f p u b l i c  f u n d s  t o  
s p e c i f i c  r e c i p i e n t s  f o r  s p e c i f i c  
i t e m s  o r  p u r p o s e s  o n  a o n e - t i m e  
b a s i s .

L e g .  S u p p .  M e m o .  59.

T h e  l i n e  in i n s t a n c e s  l i k e  t h i s  o n e  is d i f f i c u l t  

to d r a w .  In o n e  r o s n o c t  t h e  L e g i s l a t u r e 's a r g u m e n t  is n o t  

p e r s u a s i v e .  If, in a g i v e n  a p p r o p r i a t i o n ,  it s e e k s  to d o  m o r e  

t h a n  m e r e l y  a p p r o p r i a t e ,  it m u s t  e n a c t  s e p a r a t e ,  s u b s t a n t i v e
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l e g i s l a t i o n .  T h a t  is w h a t  the  c o n s t i t u t i o n  r e q u i r e s .  O n  t h e  

o t h e r  h a n d,  d o e s  th e  c h a l l e n g e d  l a n g u a g e  h e r e  d o  m o r e  t h a n  

q u a l i f y  a n d  e x p l a i n  t h e  a p p r o p r i a t i o n ?  D o e s  i t ' o f f e n d  y  

e l e m e n t  o f  t h e  t e s t  s e t  o u t  a b o v e ?

V.’n i l e  the  i s s u e  is c l o s e ,  i t  a p p e a r s  to t h i s  

c o u r t  t h a t  th e  l a n g u a g e  d o e s  g o  b e y o n d  t h e  m i n i m u m  n e c e s s a r y  to  

e x p l a i n  h o w  th e  m o n e y  is to b e  s p e n t .  It  t a k e s  o v e r  a p o r t i o n  

o f  t h e  a d m i n i s t r a t i o n  of t h e  p r o g r a m  o f  e x p e n d i t u r e s .  I t  d o e s  

so b y  d i r e c t i n g  t h a t  m o n e y  a p p r o p r i a t e d  f o r  a g r i c u l t u r a l  d e v e l o p ­

m e n t  be  e x p e n d e d  to p u r c h a s e  a p a r t i c u l a r  t y p e  o f  e q u i p m e n t .

T h a t  t y p e  of  d e t e r m i n a t i o n  is o n e  p r o p e r l y  m a d e  b y  t h e  e n t i t y  

w h i c h  is a d m i n i s t e r i n g  or e x e c u t i n g  t h e  lav/. I t  s e e m s  " i n a p ­

p r o p r i a t e  to a s c h e d u l e  o f  e x p e n d i t u r e s " .  I t  p r o b a b l y  o u g h t  n o t  

to be  in an a p p r o p r i a t i o n s  b i l l.

H o w e v e r ,  g i v e n  t h e  a u t h o r i t i e s  s e t  o u t  a b o v e  w h i c h  

e s t a b l i s h  t h a t  l e g i s l a t i o n  e n j o y s  a p r e s u m p t i o n  o f  c o n s t i t u t i o n ­

al i t y ,  t h i s  c o u r t  is r e l u c t a n t  to c o n c l u d e  t h a t  a p a r t i c u l a r  

a p p r o p r i a t i o n  is u n c o n s t i t u t i o n a l  in w h a t  a p p e a r s  t o  b e a c l o s e  

c a s e .  F o r  t h a t  r e a s o n ,  a n d  e v e n  t h o u g h  t h e  a p p r o p r i a t i o n  c h a l ­

l e n g e d  in F A A C  37 a p p e a r s  to c r o s s  t h e  l i n e ,  n o  s u c h  d e c l a r a t i o n

w i l l  be m a d e  a n d  the  a p p r o p r i a t i o n  is u p h e l d .
*■

6) F7\AC 45, F A A C  47, F7\AC 48 a n d  F A A C  4 9

T h e  a p p r o p r i a t i o n s  c h a l l e n g e d  b y  t h e  G o v e r n o r  in 

t h e s e  f o u r  c o u n t s  of h is  c o u n t e r c l a i m  a r e  h i g h l y  d e t a i l e d  a p ­

p r o p r i a t i o n s  to th e D e p a r t m e n t  of T r a n s p o r t a t i o n  a n d  P u b l i c  

F a c i l i t i e s  for  r u r a l  a i r p o r t  i m p r o v e m e n t s  i n t h e  s c o r e s  o f  

v i l l a g e s  in A l a s k a .  (The G o v e r n o r  s a y s  33 r u r a l  a i r p o r t s  a r e  

a f f e c t e d ,  a n d  the I.ectislature n o t e s  t h e r e  a r e  38 a i r p o r t s  a f ­

fe c t e d .  T h e s e  f i g u r e s  a r e  a c c u r a t e  as to o n e  o r  t h e  o t h e r  o f  the 

s p e c i f i c  i m p r o v e m e n t s  m a n d a t e d ,  b u t  t h e y  a r e  i n a c c u r a t e  a s  t o  the 

t o t a l  n u m b e r  of a i r p o r t s  a f f e c t e d .  F o r  e x a m p l e ,  7 7  v i l l a g e  a i r­

p o r t s  w e r e  to r e c e i v e  a i r - t o - g r c u n d  r a d i o s  u n d e r  t h e



a p p r o p r i a t i o n .  T h e  t o t a l  n u m b e r  o f  d i f f e r e n t  v i l l a g e  a i r p o r t s  

a f f e c t e d  w a s  p r o b a b l y  w e l l  o v e r  100.) A p p r o x i m a t e l y  $ 3 5 , 0 0 0 , 0 0 0

w a s  a p p r o p r i a t e d  for r u r a l  a i r p o r t  r u n w a y  i m p r o v e m e n t s ;  a l m o s t  

$ 5 , 0 0 0 , 0 0 0  w a s  a p p r o p r i a t e d  f o r  r u r a l  a i r p o r t  l i g h t i n g  i m p r o v e ­

me n t s ;  a l m o s t  $ 3 , 0 0 0 , 0 0 0  f o r  r u r a l  a i r p o r t  n a v i g a t i o n a l  a i d s ;  

a n d  a p p r o x i m a t .  ly $ 2 , 0 0 0 , 0 0 0  v/as a p p r o p r i a t e d  f o r  r u r a l  a i r p o r t  

t e r m i n a l  s t o r a g e  b u i l d i n g s .  T h e  a p p r o p r i a t i o n s  a r e  h i g h l y  

d e t a i l e d ,  f i l l i n g  e i g h t  p a g e s  in  t h e  S e s s i o n  L a w s  o f  A l a s k a ,

§ 286, ch. 50, S L A  1980, pp. 7 9 - 8 7 ,  but, m u c h  m o r e  s i g n i f i c a n t l y ,  

t h e y  r e f e r  to a n d  i n c o r p o r a t e  b y  r e f e r e n c e  m u c h  l o n g e r  a n d  

e x t r e m e l y  d e t a i l e d  s t u d i e s  concerni:ig r u r a l  a i r p o r t  i m p r o v e m e n t .

In a d d i t i o n ,  the a p p r o p r i a t i o n s  e s t a b l i s h e d  m i n i m u m  s t a n d a r d s  

fo r r u n w a y  size, d i r e c t e d  the  D e p a r t m e n t  o f  T r a n s p o r t a t i o n  a n d  

P u b l i c  F a c i l i t i e s  to i d e n t i f y  v i l l a g e s  w h e r e  e x p a n s i o n  o f  t h e  

r u n w a y  w o u l d  i n v o l v e  t h e a c q u i s i t i o n  o f  l a n d  f r o m  t h e  v i l l a g e  

u n d e r  the  A l a s k a  N a t i v e  L a n d  C l a i m s  S e t t l e m e n t  A c t  a n d  s u b m i t  a 

l i s t  of t h e s e  p r o j e c t s  to the  L e g i s l a t i v e  B u d g e t  a n d  A u d i t  C o m ­

m i t t e e ,  e s t a b l i s h e d  e x t r e m e l y  d e t a i l e d  s t a n d a r d s  f o r  i m p r o v e m e n t  

to a i r p o r t  l i g h t i n g  (by i n c o r p o r a t i n g  d e s c r i p t i o n s  a n d  s t a n d a r d s  

f o u n d  in D O T / P F  d o c u m e n t s  a n d  F A A  d o c u m e n t s )  , e s t a b l i s h e d  t h e  

s i z e  a n d  g e n e r a l  l a y - o u t  o f  a i r p o r t  t e r m i n a l  s t o r e g e  b u i l d i n g s ,  

e t  c e t e r a .  'Ro<‘oJ\ T v ^ < p C o v ) e v / \ e v \ ^

T h e  l e g i s l a t i o n  in q u e s t i o n  g o e s  f a r  b e y o n d  w h a t  

m a y  b e  i n c l u d e d  in an  a p p r o p r i a t i o n s  b i l l .  T h e r e  i s  n o  q u e s t i o n  

h e r e  t h a t  the  c h a l l e n g e d  l a n g u a g e  a m o u n t s  to  f u x l - s c a l e ,  d e t a i l e d  

a d m i n i s t r a t i o n  of  a m a s s i v e  r u r a l  a i r p o r t  i m p r o v e m e n t  p r o g r a m .

It  e f f e c t i v e l y  e n a c t s  l a w  c o n c c r n i n a  t h e  d e s i g n  of  a i r p o r t s  a l l  

o v e r  t h e  st a t e .  T h e  l a n g u a g e  is i n a p p r o p r i a t e  f o r  a s c h e d u l e  o f 

e x p e n d i t u r e s .  In v i r t u a l l y  e v e r y  r e s p e c t ,  t h e  a p p r o p r i a t i o n s  in 

q u e s t i o n  o f f e n d  th e  test f o r  d e t e r m i n i n g  t h e i r  v a l i d i t y .

T h e  L e g i s l a t u r e  c e r t a i n l y  c o u l d  a m e n d  e x i s t i n g  

l a w  (or c r e a t e  n e w  law) e s t a b l i s h i n g  t h a t  a i r p o r t s  b u i l t  o r

1
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i m p r o v e d  w i t h  s t a t e  f u n d s  s h a l l  c o n f o r m  to c e r t a i n  s t a n d a r d s .

B r t  s u c h  l e g i s l a t i o n  m u s t  b e  s e p a r a t e  f r o m  t h e  a p p r o p r i a t i o n s  

b i l l ,  for  al l of t h e  r e a s o n s  discussed, a t  t h e  b e g i n n i n g  o f  P a r t  

lit. Or, t h e L e g i s l a t u r e  c o u l d  a p p r o p r i a t e  t h e  s u m s  in q u e s t i o n  

to t h e  D e p a r t m e n t  o f  T r a n s p o r t a t i o n  a n d  P u b l i c  F a c i l i t i e s  f o r  

r u r a l  a i r p o r t  r u . w a y  i m p r o v e m e n t s ,  r u r a l  a i r p o r t  l i g h t i n g  

i m p r o v e m e n t s ,  et  c e t e r a .  I t  c a n n o t ,  h o w e v e r ,  t h r o u g h  t h e  u s e  

o f  a n  a p p r o p r i a t i o n s  b i l l ,  t a k e  o v e r  t h e  d e t a i l e d  a d m i n i s t r a t i o n  

of  c a r r y i n g  o u t  a p r o g r a m  d e s i g n  to i m p r o v e  r u r a l  a i r p o r t s  i n  

t h e  s t a t e .  T h e  a p p r o p r i a t i o n s  c h a l l e n g e d  i n a l l  o f  t h e s e  c o u n t s  

o f  ' h e  c o u n t e r c l a i m  o f f e n d  a r t i c l e  II, s e c t i o n  13 o f  t h e  A l a s k a  

C o n s t i t u t i o n .

7) FA A C  57

T h e  a p p r o p r i a t i o n  c h a l l e n g e d  i n  F A A C  57 r e a d s  a s

f o l l o w s :

D e p a r t m e n t  o f  R e v e n u e

C h i l d  S u p p o r t  E n f o r c e m e n t  $ 2 , 4 3 2 , 9 0 0

7 he  D e p a r t m e n t  of R e v e n u e  w i l l  
e s t a b l i s h  a s l i d i n g  s c a l e  c o l ­
l e c t i o n  fe e  s c h e d u l e  for t h e  
n o n  A F D C  c a s e l o a d  b a s e d  u p o n  a n  
i n d i v i d u a l s  [sic] e c o n o m i c  a b i l i t y  
to pa y.  T h e  a m o u n t  of  t h i s  g e n e r a l  
f u n d  a p p r o p r i a t i o n  is to be  r e d u c e d  
b y  the  a m o u n t  o f  t h o s e  n o n  A F D C  c a s e  
c o l l e c t i o n  f e e  r e c e i p t s .  . .

§ 51, ch. 20, S L A  1 9 8 0 ,  p. 25.

7’he  G o v e r n o r  o b j e c t s  to t h e  l a n g u a g e  r e q u i r i n g  

t h e  D e p a r t m e n t  of R e v e n u e  to e s t a b l i s h  a s l i d i n g  s c a l e  c o l l e c t i o n  

f e e  s c h e d u l e .  He a r g u e s  t h a t  s u c h  a r e q u i r e m e n t  m a y  n o t  c o n ­

s t i t u t i o n a l l y  be  i n s e r t e d  i n t o  a n  a p p r o o r i a t i o n s  b i l l .  T h e  

L e g i s l a t u r e  p o i n t s  to A S  4 7 . 2 3 . 1 0 0  w h i c h ,  a t  t h e  t i m e  o f  t h e  

a p p r o p r i a t i o n ,  r e q u i r e d  t h e  D e p a r t m e n t  of  R e v e n u e  to a d o p t  

r e g u l a t i o n s  a s s e s s i n g  c o s t s  for o b l i g e e s  f i n a n c i a l l y  a b l e  to 

p a y  f o r  t h e  s e r v i c e s  p r o v i d e d  b y t h e  d e p a r t m e n t .  T h u s ,  t h e  

L e g i s l a t u r e  a r g u e s ,  it n e i t h e r  a d d e d  n o r  c h a n a e d  a n v  s t a u t o r y
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r e q u i r e m e n t s ;  it m e r e l y  c o n d i t i o n e d  its  a p p r o p r i a t i o n  t o  t h e  

a g e n c y  o n  t h e  a g e n c y  c o m p l y i n g  w i t h  an  e x i s t i n g  s t a t u t o r y  r e ­

q u i r e m e n t .  .

T h e  L e g i s l a t u r e ' s  a r g u m e n t  i s  n o t  p e r s a u s i v e ,  f o r  

it m i s c h a r a c t e r i z e s  w h a t  t h e  c h a l l e n g e d  l a n g u a g e  a t t e m p t s  t o  do . 

It n o t  o n l y  r e q u i r e s  t h a t  t h e  d e p a r t m e n t  a d o p t  r e g u l a t i o n s  b y  

w h i c h  c o s t s  m a y  b e  a s s e s s e d  a g a i n s t  p e o p l e  w h o  a r e  a b l e  t o  p a y ,  

b u t  it  s p e c i f i e s  t h a t  t h e  r e g u l a t i o n  s h a l l  b e  o f  a  s p e c i f i c  

t y p e  —  a s l i d i n g  s c a l e  c o l l e c t i o n  f e e  s c h e d u l e .  T h e  L e g i s l a t u r e  

h a s  t h e  p o w e r  to r e q u i r e  t h a t  s u c h  r e g u l a t i o n s  b e  a d o p t e d ,  b u t  

it m a y  n o t  d o  so in a n a p p r o p r i a t i o n s  b i l l .  T h e  e f f e c t  o f  t h a t  

r e q u i r e m e n t  c l e a r l y  is to a m e n d  e x i s t i n g  la w.  I t  i s  t o r e q u i r e  

r e g u l a t i o n s  of a p a r t i c u l a r  ty pe , w h e r e  t h a t  t y p e  w a s  n o t  r e ­

q u i r e d  b e f o r e .  T h e  c h a l l e n g e d  l a n g u a g e  v i o l a t e s  t h e  c o n f i n e m e n t  

r e q u i r e m e n t .

8 ) F A A C  70

S u p r e m e  C o u r t  (35 p o s i t i o n s )  $ 1 , 8 3 2 , 5 0 0

N o  f u n d s  f r o m  t h i s  a p p r o p r i a t i o n  a r e  to 
be u s e d  to m o v e  th e  c l e r k  o f  t h e  s u p r e m e  
c o u r t  a n d  t h e  c l e r k s  [sicl o f f i c e  a n d  
s t a f f  f r o m  J u n e a u .

§ 51, ch. 120, S L A  1 980 , p. 50.

T h e  G o v e r n o r  o b j e c t s  to  t h e  l a n g u a g e  p r o h i b i t i n g  

u s e  o f  t h e  a p p r o p r i a t i o n  to m o v e  t h e  o f f i c e  o f  t h e  c l e r k  o f  t h e  

s u p r e m e  c o u r t  f r o m  J u n e a u  o n  t h e  g r o u n d s  t h a t  it i s  " e s s e n t i a l l y  

s u b s t a n t i v e  l aw " w i t h  its i m p o r t  t h a t  " t h e  s u p r e m e  c o u r t  c l e r k  

s h a l l  r e m a i n  in J u n e a u " .  T h e  a r g u m e n t  is n o t  p e r s u a s i v e .

A s s u m i n g  t h a t  the G o v e r n o r  w o u l d  e v e n  have: s t a n d i n g  to r a i s e  

t a x s  i s s u e ,  t h e r e  is n o t h i n g  in t h e  c h a l l e n g e d  l a n g u a g e  w h i c h  

r e q u i r e s  t h a t  the  c l e r k ' s  o f f i c e  r e m a i n  in J u n e a u .  I t  m e r e l y  

p r o h i b i t s  the  us e  of  f u n d s  f r o m  t h i s  a p p r o p r i a t i o n  f o r  t h a t  u s e .  

It  d o e s  n o t  p r o h i b i t  t he  u s e  of o t h e r  f u n d s  fo r  t h a t  p u r p o s e .

T h e  c h a l l e n g e d  l a n g u a g e  s i m p l y  d o e s  n o t  d o  w h a t  t h e  G o v e r n o r
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1 c l a i m s  it d o es . T h e r e  is n o  v i o l a t i o n  h e r e  o f  t h e  c o n f i n e m e n t  

r e q u i r e m e n t .

C. J u d i c i a l  R e m e d y

T h e  G o v e r n o r  h a s  n o t  a d d r e s s e d ,  e i t h e r  i n h i s  o r i g i n a l  

M e m o r a n d u m  in S u p p o r t  of M o t i o n  for S u m m a r y  J u d g m e n t  o r  i n  h i s  

S u p p l e m e n t a l  M e m o r a n d u m  in R e p l y ,  w h a t  j u d i c i a l  r e m e d y  m i g h t  b e  

p r o p e r  g i v e n  a f i n d i n g  t h a t  a n y  of th e  a p p r o p r i a t i o n s  v i o l a t e d  

t h e  c o n f i n e m e n t  r e q u i r e m e n t  of a r t i c l e  II, s e c t i o n  1 3  o f  t h e  

A l a s k a  C o n s t i t u t i o n .  F r o m  th e e x t e n s i v e  e x h i b i t s  s u b m i t t e d  b y  

the p a r t i e s ,  it a p p e a r s  l i k e l y  t h a t  d i s b u r s e m e n t  o f  m o s t  o f  t h e  

f u n d s  in q u e s t i o n  o c c u r r e d  e v e n  b e f o r e  t h e  F i r s t  A m e n d e d  A n s w e r  

a n d  C o u n t e r c l a i m  w a s  f i l e d ,  (see, e.g., L e g .  Ex. 9B, G o v .  E x .

18a, Gov. Ex. 19b). A d d i t i o n a l l y ,  t h e r e  a r e  s u b s t a n t i a l  p o l i c y  

r e a s o n s  w h y  t h i s  c o u r t  s h o u l d  l i m i t  its  d e c i s i o n  t o  a d e c l a r a t i o n  

of t he  r i g h t s  a n d  l e g a l  r e l a t i o n s  of th e p a r t i e s .  U n d e r  a l l  o f  

t h e s e  c i r c u m s t a n c e s ,  t h i s  d e c i s i o n ,  to t he  e x t e n t  i t  h o l d s  a n y  

a p p r o p r i a t i o n  to b e  u n c o n s t i t u t i o n a l ,  s h o u l d  be  t r e a t e d  a s  a 

d e c l a r a t o r y  j u d g m e n t  u n d e r  A S 2 2 . 1 0 . 0 2 0 ( b ) ,  a n d  n o  m o r e .  I f  a n y  

a p p r i a t i o n  d e c l a r e d  i n v a l i d  h a s  no t b e e n  d i s b u r s e d ,  i t  s h a l l  

l a p s e .
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IV. P R I V A T E  E D U C A T I O N A L  I N S T I T U T I O N S

A. S t a n d i n g  '

T h e  L e g i s l a t u r e  c o n t e n d s  t h a t  t h e  G o v e r n o r  h a s  n o  

s t a n d i n g  to c h a l l e n g e  t h e  t w o  a p p r o p r i a t i o n s  w h i c h  h e  c h a l l e n g e s  

o n  t h e  g r o u n d s  tl t t h e y  c o n s t i t u t e  a i d  to p r i v a t e  e d u c a t i o n a l  

i n s t i t u t i o n s .  T h e  L e g i s l a t u r e  rel.i is o n  its  m e m o r a n d u m  in  

s u p p o r t  o f  m o t i o n  to d i s m i s s  d e f e n d a n t ' s  c o u n t e r c l a i m ,  w h i c h  w a s  

f i l e d  n e a r  the o u t s e t  o f  t h i s  c a s e  w h e n  t h e  c a s e  w a s  b e f o r e  T h e  

H o n o r a b l e  T h o m a s  E. S t e w a r t .  T h e  G o v e r n o r  r e s p o n d e d  w i t h  a n  

o p p o s i t i o n  m e m o r a n d u m  a d v o c a t i n g  n o t  o n l y  t h a t  h e  h a d  s t a n d i n g ,  

b u t  t h a t  th e  L e g i s l a t u r e  d i d  n o t  h a v e  s t a n d i n g  t o r a i s e  the* 

i s s u e .  T h e  i s s u e  w a s  f u l l y  b r i e f e d  b e f o r e  J u d g e  S t e w a r t .

A f t e r  c o n s i d e r a t i o n  of th e  v a r i o u s  b r i e f s ,  J u d g e  

S t e w a r t  i s s u e d  an  o r d e r  d e n y i n g  b o t h  th e  p l a i n t i f f s '  a n d  t h e  

d e f e n d a n t s '  m o t i o n s  to s t r i k e .  In t h a t  o r d e r ,  h e  e x p l i c i t l y  

s t a t e d :

T h e  m o t i o n s  c h a l l e n g e  th e s t a n d i n g  o f  
t h e  r e s p e c t i v e  p a r t i e s  to s u e  t h e  o t h e r ,  
a n d  a s s e r t  a d d i t i o n a l  g r o u n d s  f o r  d i s ­
m i s s a l .  T h e  m o t i o n s  h a v e  b e e n  h e a r d  a n d  
t h e  c o u r t  is f u l l y  a d v i s e d  t h e r e o n .  I t  
is h e r e b y  O R D E R E D  t h a t  t h e  m o t i o n s  t o  
d i s m i s s  a r e  d e n i e d .

O r d e r  D e n y i n g  M o t i o n s  to D i s m i s s ,  O c t o b e r  5, 1 9 8 1 .  B e c a u s e  t h e  

i s s u e  o f s t a n d i n g  w a s  f u l l y  b r i e f e d  a n d  c o n s i d e r e d  b y  t h e  

p r e d e c e s s o r  c o u r t ,  a n d  b e c a u s e  t h e  p a r t i e s  m a k e  n o  n e w  a r g u m e n t s  

a n d  a l l e g e  no n e w  f a c t s  c o n c e r n i n g  s t a n d i n g ,  t h i s  c o u r t  w i l l  n o t  

r e c o n s i d e r  J u d g e  S t e w a r t ' s  e a r l i e r  r u l i n g .  I t  is  t h e  l a w  o f  

t h i s  c a s e ,  an d o u g h t  n o t  tc be  c h n n q c d  e x c e p t  u p o n  a s p e c i f i c  

s h o w i n g  t h a t  it is e r r o n e o u s .  S t e p a n o v  v. G a v r i l o v i c h , 59 4  P. 2d 

30, 36 (Al ask a 1979) . W h i l e  it is w i t h i n  t h i s  c o u r t ' s  p o w e r  to 

r e c o n s i d e r ,  t h e  p o w e r  "is n o t  to b e u s e d  l i g h t l y . "  Id. M o  s h o w­

ing lias b e e n  mad'* as  to w h y  it s h o u l d  lie e x e r c i s e d  h e r e .  T h u s ,  

t h e  G o v e r n o r  ha s  s t a n d i n g  to c. a l l e n g e  t h e s e  a p p r o p r i a t i o n s .
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3. G e n e r a l  D i s c u s s i o n

Tw o  a p p r o p r i a t i o n s  h a v e  b e e n  c h a l l e n g e d  b y  t h e  G o v e r n o r  

o n  th e  b a s i s  t h a t  t h e y  p r o v i d e  d i r e c t  ai d  f o r  p r i v a t e  e d u c a t i o n  

in v i o l a t i o n  o f  a r t i c l e  V I I ,  s e c t i o n  1 of t h e  A l a s k a  C o n s t i t u t i o n  

5 ij T ‘->at s e c t i o n  p r o v i d e s :
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T h e  l e g i s l a t u r e  s h a l l  by  g e n e r a l  l a w  
e s t a b l i s h  a n d  m a i n t a i n  a s y s t e m  o f  
p u b l i c  s c h o o l s  o p e n  to a l l  c h i l d r e n  
f t h e  S t a t e ,  a n d  m a y  p r o v i d e  f o r  oth.*.r 
b l i c  e d u c a t i o n a l  i n s t i t u t i o n s .  S '  - i o o I s  
d i n s t i t u t i o n s  so e s t a b l i s h e d  s h a l l  b e  
e e  f r o m  s e c t a r i a n  c o n t r o l .  N o  m o n e y  

s h a l l  b e  p a i d  f r o m  p u b l i c  f u n d s  f o r  t h e  
d i r e c t  b e n e f i t  o f  a n y  r e l i g i o u s  o r  o t h e r  
p r i v a t e  e d u c a t i o n a l  i n s t i t u t i o n .

T h e  G o v e r n o r ' s  c h a l l e n g e  is b a s e d  u p o n  the l a s t  s e n t e n c e  o f  t h e  

s e c t i o n .  The c r i t i c a l  i n q u i r y  r e g a r d i n g  b o t h  a p p r o p r i a t i o n s  

is w h e t h e r  the g r a n t e e  m a y  be c h a r a c t e r i z e d  a s  a " p r i v a t e  

e d u c a t i o n a l  i n s t i t u t i o n . "  .

No A l a s k a  c a s e  h a s  c o n s t r u e d  the m e a n i n g  o f  t h e  t e r m

" p r i v a t e  e d u c a t i o n a l  i n s t i t u t i o n " ,  b u t  it is n o t  a  p a r t i c u l a r l y

d i f f i c u l t  term to d e f i n e .  I t w o u l d  c e r t a i n l y  i n c l u d e  s c h o o l s ,  

as  w e l l  as s o c i e t i e s ,  - o r n o r a t i o n s , an d  o r g a n i z a t i o n s , w h i c h  a r e  

o t h e r  tha n p u b l i c ,  a n d  whi.vh a r e  o r g a n i z e d  o r  e s t a b l i s h e d  f o r  

th e  p u r p o s e  of p r o v i d i n g  e d u c a t i o n .  If t h e r e  is a n y  u n c e r t a i n t y  

in t h e  a p p l i c a t i o n  of th i s c o n s t i t u t i o n a l  p r o h i b i t i o n ,  it  a r i s e s  

w h e n  a p r i v a t e  o r g a n i z a t i o n  w h i c h  u n d e r t a k e s  a n u m b e r  o f  f u n c ­

tio n s ,  o n e  of w h i c h  m a y  be  c h a r a c t e r i z e d  as e d u c a t i o n a l ,  r e c e i v e s  

a s s i s t a n c e  d i r e c t l y  f r o m  th e S t a t e .

The h i s t o r y  of  t h e  A l a s k a  C o n s t i t u t i o n a l  C o n v e n t i o n

is h e l p f u l  in t h i s  r e g a r d .  D e l e g a t e  7\::mstroncj, s p e a k i n g  f o r  

th e  C o m m i t t e e  on  H e a l t h ,  E d u c a t i o n  a n d  W e l f a r e ,  w h i c h  d r a f t e d  

th e s e c t i o n  in q u e s t i o n ,  i n d i c a t e d  a n u m b e r  of  t h i n g s  a b o u t  i t s  

i n t e n t .  S i g n i f i c a n t l y ,  w h i l e  it w a s  the i n t e n t i o n  o f  t h e  f r a m e r s  

"to p r o v i d e  and  p r o t e c t  for the f u t u r e  o f o u r  p u b l i c  s c h o o l s " ,  

th e l a n g u a g e  w a s  d r a f t e d  so t h a t  it w o u l d  " n o t  p r o h i b i t  t h e  u s e

•_
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of  f u n d s  in o t h e r  e d u c a t i o n a l  m a t t e r s . "  2 P r o c e e d i n a s  o f  t h e  

A l a s k a  C o n s t i t u t i o n a l  C o n v e n t i o n  1 5 14 . D e l e g a t e  A r m s t r o n g  t h e n  

m a d e  r e f e r e n c e  to  s p e c i a l  c a s e s  w h e r e  c h i l d r e n  i n  h o m e s  o r  

h o s p i t a l s  or o t h e r  p r i v a t e  i n s t i t u t i o n s  w o u l d  n o t  b e  p r o h i b i t e d  

f r o m  r e c e i v i n g  a i d  u n d e r  t h e  S e c t i o n .  Id. a t  1 5 1 4 - 1 5 .  T h e  

t h r u s t  of th es e c o m m e n t s  s e e m s  to  b e t h a t  a i d  t o  a p r i v a t e  

o r g a n i z a t i o n  o r i n s t i t u t i o n  is n o t  p r o h i b i t e d ,  e v e n  if i t  c a r r i e s  

o u t  s o m e  e d u c a t i o n a l  a s s i s t a n c e ,  as lo n g as i t  i s  n o t  p r i m a r i l y  

an e d u c a t i o n a l  i n s t i t u t i o n .

It is a l s o  i m p o r t a n t  to k . ep  in m i n d ,  a s  n o t e d  a b o v e  

at 3-4, that a s h o w i n g  of u n c o n s t i t u t i o n a l l y  m u s t  b e  " m a n i f e s t "  

to o v e r c o m e  the p r e s u m p t i o n  of  v a l i d i t y  to w h i c h  v a l i d l y  e n a c t e d  

s t a t u t e s  are e n t i t l e d .

C. T h e  C h a l l e n g e d  A p p r o p r i a t i o n s

1) F A A C  11

T h e  a p p r o p r i a t i o n  c h a l l e n g e d  i n  F A A C  1 1  r e a d s

as f o l l o w s :

T h e  s u m  o f $ 1 0 0 , 0 0 0  i s  a p p r o p r i a t e d  
f r o m  t h e  g e n e r a l  f u n d  t o  t h e  m u n i c i p a l  
g r a n t  a c c o u n t  for p a y m e n t  a s  a g r a n t  
to the M u n i c i p a l i t y  o f  A n c h o r a g e  f o r  
a g r a n t  to the  A l a s k a  B l a c k  L e a d e r ­
s h i p  C o n f e r e n c e  for c o m m u n i t y - b a s e d  
e d u c a t i o n  e n r i c h m e n t .

§ 106, ch. 50, S L A  1 9 8 0  a t  p. 4. T h e  g r a n t  w a s  t o  f i n a n c e  a  s i x

i
w e e k  s u m m e r  p r o g r a m  fo r 20 0  m i n o r i t y  s t u d e n t s  J L e g .  E x .  1 1  C.

T h e  A l a s k a  B l a c k  L e a d e r s h i p  C o n f e r e n c e  is 

n o t  p r o p e r l y  d e s c r i b e d  as a n  e d u c a t i o n a l  i n s t i t u t i o n ,  as  t h e  

c o n s t i t u t i o n  u s e s  t h a t  p h r a s e .  W h i l e  the o r g a n i z a t i o n  u n d e r ­

t a k e s  s o m e  o d n c a t  i onn.l a c t i v i t i e s ,  the  e v i d e n c e  s u b m i t t e d  b y  t h e  

p a r t i e s  s u g g e s t s  t h a t  it m a y  a c c u r a t e l y  be d e s c r i b e d  a s  a n  

u m b r e l l a  o r g a n i z a t i o n  for s e v e r a l  g r o u p s  w h i c h  s e e k s  t h e  a d v a n c e ­

me n t ,  in s e v e r a l  s p h e r e s ,  of  A l a s k a ' s  b l a c k  c i t i z e n s .  I t s  

p u r p o s e s  i n c l u d e  " p r o m o t i n g  a n d  s t i m u l t a t i n g  c o h e s i v e n e s s  w i t h i n  

the B l a c k  C o m m u n i t v . "  Go v . Ex. 11a. M e m b e r  o r g a n i z a t i o n s



2

1

5

6

7

8 

9

1 0

1 1

1 2

13

14

15

16

17

18

19

2 0  

2 1  

2 2

23

24

25

26 

27 

2 0

29

30

31

32

j i n c l u d e  the A l a s k a  B l a c k  C a u c u s ,  t h e  A l a s k a  W o m e n ' s  C i v i c  a n d  

S o c i a l  Club, t h e  B l a c k  C o a l i t i o n ,  th e  M i n i s t e r i a l  A l l i a n c e ,  

M o t h e r s  for C h r i s t i a n  F e l l o w s h i p ,  b o t h  the A n c h o r a g e  a n d  

F a i r b a n k s  b r a n c h e s  o f  the NAJ\CP, t h e  G r e a t e r  F a i r b a n k s  B l a c k  

j C a u c u s ,  and  d i v e r s e  o t h e r  g r o u p s .  Leg. Ex. 1 1 C .  T h e  p u r p o s e s  

a n d  p o w e r s  o f  t h e  A l a s k a  B l a c k  L e a d e r s h i p  C o n f e r e n c e ,  a s  e x ­

p r e s s e d  in i t s  a r t i c l e s  o f  i n c o r p o r a t i o n ,  e m b r a c e  " c h a r i t a b l e ,  

e d u c a t i o n a l ,  c i v i c ,  l i t e r a r y  a n d  c u l t u r a l "  p u r p o s e s .  Go v , E x .

1 1 a  (art. I I I).  U n d e r  t h e s e  c i r c u m s t a n c e s ,  i t  w o u l d  n o t  a p p e a r  

a p p r o p r i a t e  to c o n c l u d e  t h a t  t h e  A l a s k a  B l a c k  L e a d e r s h i p  C o n ­

f e r e n c e  is a " p r i v a t e  e d u c a t i o n a l  i n s t i t u t i o n "  w i t h i n  t h e  m e a n i n g  

of t h e  c o n s t i t u t i o n .

In s o m e  i n s t a n c e s ,  of c o u r s e ,  i t  m i g h t  b e  

a p p r o p r i a t e  to l o o k  t h r o u g h  a c r p o r a t e  s t r u c t u r e ,  f o r  e x a m p l e ,  

if t h e  o r g a n i z a t i o n  u n d e r t o o k  c n l y  e d u c a t i o n a l  f u n c t i o n s ,  to  

d e t e r m i n e  ii i t  r e a l l y  w a s  no m o r e  t h a n  an e d u c a t i o n a l  i n s t i t u ­

tio n. But  t h a t  d o e s  n o t  a p p e a r  to be  the c a s e  h e r e .  W h i l e  t h e  

G o v e r n o r  h i n t s  i n  t h a t  d i r e c t i o n ,  n o t i n g  t h a t  t h e  o r g a n i z a t i o n  

w a s  i n c o r p o r a t e d  i n  S e p t e m b e r ,  1 980 , a f t e r  t h e  a p p r o p r i a t i o n  in 

q u e s t i o n  was p a s s e d ,  o n e  o f  t h e  e x h i b i t s  s u b m i t t e d  b y  t h e  

G o v e r n o r  s h ow s t h a t  th e  o r g a n i z a t i o n  w a s  f u n c t i o n i n g  a t  l e a s t  

s i n c e  1978. G o v .  Ex. lib. N e i t h e r  p a r t y  h a s  r a i s e d  a q u e s t i o n  

of f a c t  in t h i s  r e g a r d ,  a n d  b o t h  p a r t i e s  s e e k  r e s o l u t i o n  b y  

s u m m a r y  j u d g m e n t .  In t h e s e  c i r c u m s t a n c e s ,  a ^ d  w i t h o u t  e v e n  t h e  

a l l e g a t i o n  of a g e n u i n e  i s s u e  o f m a t e r i a l  f a c t ,  t h i s  c o u r t  is  

n o t  i n c l i n e d  to  l o o k  b e h i n d  th e  e x h i b i t s  p r e s e n t e d  t o  a t t e m p t  to 

f i n d  a f ac t ua l d i s p u t e  c o n c e r n i n g  th e  o r g a n i z a t i o n ' s  a c t i v i t i e s .

B e c a u s e  the A l a s k a  B l a c k  L e a d e r s h i p  C o n ­

f e r e n c e  is n o t  a " p r i v a t e  e d u c a t i o n a l  i n s t i t u t i o n " ,  t h e  a p p r o p r i ­

a t i o n  o f p u b l i c  m o n e y  co it d e e s  n o t  o f f e n d  a r t i c l e  V I I ,  s e c t i o n  

1 of  the A l a s k a  C o n s t i t u t i o n .

/ / / / / / / / / / / / / / /
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2) F A A C  25

T h e  a p p r o p r i a t i o n  c h a l l e n g e d  i n  F A A C  25 r e a d s

as f o l l o w s :

F a i r b a n k s  N o r t h  S t a r  B o r o u g h
A s s o c i a t i o n  f o r  E d u c a t i o n  

•of Y o u n g  C h i l d r e n '  $ 2 0 , 0 0 0
F o r  c h i l d  c a r e  e q u i p m e n t

§ 286, ch. 50, S L A  1 9 8 0  at  p. 53.

T h e  F a i r b a n k s  A s s o c i a t i o n  f o r  t h e  E d u c a t i o n  

of  Y o u n g  C h i l d r e n  is a p r i v a t e  n o n - p r o f i t  o r g a n i z a t i o n  c o m p r i s e d  

of  n i n e  d a y  c a r e  a n d  p r e - s c h o o l  o r g a n i z a t i o n s  i n t h e  F a i r b a n k s  

a r ea . L e g .  Ex. 25C. I t s  g o a l  is "t o p r o v i d e  i n f o r m a t i o n  a n d  

s u p p o r t  fo r  y o u n g  c h i l d r e n " .  Go v.  Ex. 25a. I t  s o u g h t ,  a n d  

o b t a i n e d  in the c h a l l e n g e d  a p p r o p r i a t i o n ,  $ l b , 0 0 0  f o r  p l a y  

e q u i p m e n t  a n d  $ 5 , 0 0 0  f o r  a u d i o - v i s u a l  e q u i p m e n t ,  t o  b e  u s e d  by  

i t s  v a r i o u s  m e m b e r  o r g a n i z a t i o n s .  L eg . Ex. 2 5 C .

A s  w i t h  t h e  p r e v i o u s  a p p r o p r i a t i o n  t o  t h e  

A l a s k a  B l a c k  L e a d e r s h i p  C o n f e r e n c e ,  t h e  i s su e is  w h e t h e r  t h e  

F a i r b a n k s  A s s o c i a t i o n  f o r  t h e  E d u c a t i o n  of  Y o u n g  C h i l d r e n  i s  a 

p r i v a t e  e d u c a t i o n a l  i n s t i t u t i o n .  T h i s  q u e s t i o n  i s  s u b s t a n t i a l l y  

c l o s e r  t h a n  t h a t  i n v o l v i n g  t h e  A l a s k a  B l a c k  L e a d e r s h i p  C o n f e r e n c e  

in  t h e  p r e c e d i n g  a p p r o p r i a t i o n .

S u p p o r t i n g  t h e  G o v e r n o r  is t h e  f a c t  t h a t  t h e  

n a m e  o f  t h e  a s s o c i a t i o n  s u g g e s t s  tha t it  is o r g a n i z e d  p r i m a r i l y  

fo r e d u c a t i o n a l  p u r p o s e s .  A d d i t i o n a l l y ,  a l e t t e r  t o  R e p r e s e n ­

t a t i v e  B r i a n  R o g e r s  f r o m  th e v i c e  p r e s i d e n t  o f  t h e  o r g a n i z a t i o n ,  

G ov . Ex. 25a, s u g g e s t s  t h a t  e d u c a t i o n  is t h e  p r i m a r y  p u r p o s e  o f  

t h e  F a i r b a n k s  A s s o c i a t i o n  fo r  t h e  E d u c a t i o n  of  Y o u n g  C h i l d r e n .

F o r  e x a m p l e ,  it r e f e r s  to t h e  g o a l  o f  d e v e l o p m e n t  o f  " p h y s i c a l  

a n d  c o g n i t i v e  s k i l l s "  of c h i l d r e n ,  r e f e r s  to  t h e  " t e a c h e r / c h i l d  

r a t i o "  in it s d a y  c a r e  c e n t e r s ,  a n d  r e f e r s  to c h e  f a c t  t h a t  t h e  

d a y  c a r e  c e n t e r s  p r o v i d e  c a r e  for  b o t h  p r e s c h o o l  a n d  " y o u n g  

s c h o o l  a g e  c h i l d r e n " .
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T h e  L e g i s l a t u r e  a r g u e s  t h a t  t h e  p r i m a r y  

f u n c t i o n  o f  th e  F a i r b a n k s  A s s o c i a t i o n  f o r  t h e  E d u c a t i o n  o f  Y o u n g  

! C h i l d r e n  is to p r o v i d e ,  t h r o u g h  its m e m b e r  d a y  c a r e  c e n t e r s ,  

c h i l d  c a r e  to p r e - s c h o o l  c h i l d r e n .  T h e  L e g i s l a t u r e  c o n t e n d s  t h a t  

" F A E Y C  is a n o n - p r o f i t  o r g a n i z a t i o n  w h o s e  g o a l  is  t o  p r o v i d e  

i n f o r m a t i o n  a n d  s u p p o r t  f o r  a f f i l i a t e  d a y  c a r e  c e n t e r s . "  L e g .

Ex. 25A. T h e  g r a n t  w a s  u s e d  to p u r c h a s e  p l a y  e q u i p m e n t  a n d  

a u d i o - v i s u a l  e q u i p m e n t ,  for c h i l d  c a r e  c e n t e r s  a f f i l i a t e d  w i t h  

F A E Y C .

T h e  L e g i s l a t u r e  s e e k s  to d i s t i n g u i s h  d a y  c a r e  

c e n t e r s  o r  c h i l d  c a r e  c e n t e r s  f r o m  " p r i v a t e  e d u c a t i o n a l  i n s t i t u ­

t i o n s "  in tw o w a y s .  F i r s t ,  t h e f o r m e r  a r e  r e g u l a t e d  b y  t h e  

D e p a r t m e n t  of H e a l t h  a n d  S o c i a l  S e r v i c e s .  S e e  7 AA.C 5 0 . 1 2 0 - 7 7 J. 

S e c o n d ,  e x p e n s e s  f o r c h i l d  c a r e  a r e  t a x  d e d u c t i b l e  to p a r e n t s ,  

and, u n d e r  the I n t e r n a l  R e v e n u e  C o d e ,  a r e  c o n s i d e r e d  e m p l o y m e n t  

r e l a t e d  e x p e n s e s ,  w h i l e  p r i v a t e  s c h o o l  t u i t i o n  i s  n o t  a d e d u c t ­

i b l e  e x p e n s e .  T h u s ,  t h e  L e g i s l a t u r e  a r g u e s ,  d a y  c a r e  m a y  b e  

d i s t i n g u i s h e d  f r o m  e d u c a t i o n .  T h e  L e g i s l a t u r e  a l s o  r e l i e s  u p o n  

a l o w e r  c o u r t  d e c i s i o n  f r o m  O h i o  w h i c h  h e l d  t h a t  a d a y  c a r e  c e n t e r  

is n o t  i n c l u d e d  w i t h i n  th e  t e r m  " e d u c a t i o n a l  u s e "  i n  a z o n i n g  

o r d i n a n c e  w h i c h  p r o v i d e d  t h a t  p e r m i t t e d  u s e s  in a r e s i d e n t i a l  

d i s t r i c t  i n c l u d e  " e d u c a t i o n a l  use, p u b l i c  l i b r a r y  o r  m u s e u m . "

S t a k e r  v . B r o w n , 324 H . E . 2 d  793, 795  ( Ohi o C o m .  P I .  1 9 7 4 ) .  T h e  

L e g i s l a t u r e  c o n c l u d e s  t h a t  " a n y  e d u c a t i o n a l  b e n e f i t s  c o n f e r r e d  

on  c h i l d r e n  in d a y  c a r e  c e n t e r s  is s e c o n d a r y  t o t h e i r  b a s i c  

f u n c t i o n  w h i c h  is to a l l o w  p a r e n t s  to p a r t i c i p a t e  i n  t h e  w o r k  

f o r c e . "

A f u r t h e r  a r g u m e n t  a d v a n c e d  b y  t he  L e g i s ­

l a t u r e  is b a s e d  o n  the e x i s t e n c e  of  A S  4 4 . 3 3 . 2 4  0 - 2 5 7  , w h i c h  

a u t h o r i z e s  the D e p a r t m e n t  of  C o m m e r c e  a n d  E c o n o m i c  D e v e l o p m e n t  to 

m a k e  l o a n s  w h i c h  d i r e c t l y  b e n e f i t  c h i l d  c a r e  f a c i l i t i e s .  I f  a i d  

to p r i v a t e  d a y  c a r e  c e n t e r s  c o n s t i t u t e s  p r o h i b i t  d p u b l i c  b e n e f i t

Y ; ; . ry aV i*. V.



t o  " p r i v a t e  e d u c a t i o n a l  i n s t i t u t i o n s " ,  t h e  L e g i s l a t u r e  a r g u e s ,

A S  4 4 . 3 3 . 2 4 0  e t  s e q . m u s t  be  u n c o n s t i t u t i o n a l  a l s o .

As  n o t e d  a b o v e ,  t h i s  i s s u e  I s  c l o s e r  t h a n  t h e  

j o n e  r a i s e d  b y  t h e  g r a n t  of  t h e  A l a s k a  B l a c k  L e a d e r s h i p  C o n -  

| f e r e n c e .  O n  b a l a n c e ,  t h e a r g u m e n t s  of  t h e  L e g i s l a t u r e  a r e  m o r e
i

p e r s u a s i v e .  As  n o t e d  in t h e  o p i n i o n  o f  t h e  A l a s k a  S u p r e m e  C o u r t  

i n  S h e l d o n  J a c k s o n  C o l l e g e  v. S t a t e , 599 P . 2 d  1 2 7  ( A l a s k a  1 9 7 9 ) ,  

t h e  p u r p o s e  of a r t i c l e  VI I,  s e c t i o n  1 w a s  " t o  s u p p o r t  a n d  p r o t e c t  

a s t r o n g  s y s t e m  of p u b l i c  s c h o o l s . "  Id. a t  1 2 9 .  I t  s e e m s  

l i k e l y  t h a t  t h e s e  a p p r o p r i a t i o n s  w o u l d  n o t  f r u s t r a t e  t h a t  

p u r p o s e .  T h e  m a j o r i t y  of the  c h i l d r e n  to b e  b e n e f i t e d  b y  th e  

a p p r o p r i a t i o n  a t  i s s u e  h e r e  a r e  n o t  s c h o o l  a g e  c h i l d r e n ,  a n d  

t h o s e  w h o  a r e  o f  s c h o o l  a g e  a r e  n o t  d i v e r t e d  f r o m  t h e  p u b l i c  

s c h o o l s  b y  F A E Y C .  T h e r e  is p r e s u m a b l y  n o  o r  l i t t l e  c o m p e t i t i o n  

f r o m  t h e  p u b l i c  s c h o o l  s y s t e m  for  t h e s e  d o l l a r s .  I n d e e d ,  it  

m i g h t  w e l l  b e  a r g u e d  t h a t  e x p e n d i t u r e  of  t h e s e  f u n d s  e n h a n c e s  

t h e  p u b l i c  s c h o o l  s y s t e m ,  in h e l p i n g  to i n s u r e  t h a t  c h i l d r e n  w h o  

b e g i n  f o r m a t  s c h o o l i n g  w i l l  h a v e  h a d  b e n e f i t s  p r o v i d e d  t o  t h e m  

d u r i n g  t h e i r  p r e - s c h o o l  y e a r s .  M o r e o v e r ,  t h e  s t a t e m e n t  b y  

D e l e g a t e  A r m s t r o n g ,  q u o t e d  a b o v e  a t  60, to t h e  e f f e c t  t h a t  t h e  

s e c t i o n  w a s  n o t  i n t e n d e d  to " p r o h i b i t  th e  u s e  o f  f u n d s  i n  o t h e r  

e d u c a t i o n a l  m a t t e r s " ,  2 P r o c e e d i n g s  o f  t h e  A l a s k a  C o n s t i t u t i o n a l  

C o n v e n t i o n  1514, s u g g e s t s  t h a t  t h e  a p p r o p r i a t i o n  i s  v a l i d .

U n d e r  a l l  of t h e s e  c i r c u m s t a n c e s ,  a n d  

r e m e m b e r i n g  the  h e a v y  b u r d e n  t h a t  is f a c e d  b y  o n e  w h o  c h a l l e n g e s  

t h e  c o n s t i t u t i o n a l i t y  of a v a l i d l y  e n a c t e d  s t a t u t e ,  t h i s  c o u r t  

c o n c l u d e s  t h a t  th e F a i r b a n k s  A s s o c i a t i o n  f o r  the  E d u c a t i o n  of 

Y o u n g  C h i l d r e n  w a s  n o t . a  " p r i v a t e  e d u c a t i o n a l  i n s t i t u t i o n "  a s 

t h a t  t e r m  is u s e d  in the A l a s k a  C o n s t i t u t i o n .  f o r  t h a t  r e a s o n ,  

the  a p p r o p r i a t i o n  is n o t  p r o h i b i t e d  b y  a r t i c l e  V I I ,  s e c t i o n  1 o'! 

t h a t  d o c u m e n t .

/ / / / / / / / / / / / / / /
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V. U N C O N S T I T U T I O N A L  D E L E G A T I O N  O F  P O W E R

T h e  G o v e r n o r  c h a l l e n g e s  o n e  i t e m  i n  o n e  o f  t h e  a p ­

p r o p r i a t i o n  a c t s  in q u e s t i o n  o n  t h e  t h e o r y  th at* i t  i s  a n  u n ­

c o n s t i t u t i o n a l  d e l e g a t i o n  o f  p o w e r .  In § 5 0 ,  ch.  1 2 0 ,  S L A  1 9 S 0  

a t  p. 65, t he  L e g i s l a t u r e  p r o v i d e d :

T h e  s u m  of  $ 5 , 2 6 7 , 2 4 8  s h a l l  b e  r e d u c e d  
f r o m  t he  t o t a l  of th e  p e r s o n a l  s e r v i c e s  
l i n e  i t e m s  c o n t a i n e d  in the  a p p r o p r i a t i o n s  
m a d e  b y  t h i s  A c t  f or  o p e r a t i n g  e x p e n d i t u r e s  
for th e  f i s c a l  y e a r  b e g i n n i n g  J u l y  1, 1 9 8 0 ,  
a n d e n d i n g  J u n e  30, 1981. T h e  t o t a l  r e d u c t i o n  
s h a l l  b e  f r o m  g e n e r a l  f u n d  a p p r o p r i a t i o n s  
a n d  r e d u c t i o n s  s h a l l  be  e q u i t a b l y  a l l o c a t e d  
a m o n g  th e  s t a t e  a g e n c i e s  b y  t h e  d i v i s i o n  of  
b u d g e t  a n d m a n a g e m e n t ,  O f f i c e  o f  t h e  G o v e r n o r .

T h e  L e g i s l a t u r e ' s  d e l e g a t i o n  of t h e  p o w e r  to d e c i d e  h o w  t h e

r e d u c t i o n  s h o u l d  s p e c i f i c a l l y  be  a l l o c a t e d  a m o n g  s t a t e  a g e n c i e s

is c h a l l e n g e d  b y  t h e  G o v e r n o r  as an i n v a l i d  d e l e g a t i o n  o f

23/
l e g i s l a t i v e  a u t h o r i t y  to t h e  G o v e r n o r .

T h o  L e g i s l a t u r e  a r g u e s  t h a t  "[a] d e l e g a t i o n  o f  d i s ­

c r e t i o n  to the e x e c u t i v e  b r a n c h  of g o v e r n m e n t  is c o n s t i t u t i o n a l

23. In h i s  M e m o r a n d u m  in b up p o :  S u m m a r y  J u d g m e n t ,  a t
p. 64, th e  G o v e r n o r  s t a t e s :  " T h i s  i w a s  v e t o e d  b y  t h e
g o v e r n o r .  H o w e v e r ,  t h e  c o u r t  h a s  r u i c  t h a t  t h i s  v e t o  w a s  
i m p r o p e r l y  e x e r c i s e d .  M e m .  d e c i s i o n  m o t i o n  f o r  p a r t i a l  j u d g m e n t  
on  p l e a d i n g s ,  F e b r u a r y  26, 1 9 8 2 . "  T h i s  c o u r t  h a s  r e v i e w e d  t h e  
M e m o r a n d u m  of D e c i s i o n  o f F e b r u a r y  26, 1 98 2,  a n d  c a n  f i n d  n o  
i n d i c a t i o n  in t h e  m e m o r a n d u m  t h a t  th e  c o u r t  r u l e d  t h a t  t h e  
G o v e r n o r ' s  i t e m  v e t o  p o w e r  w a s  i m p r o p e r l y  e x e r c i s e d  r e g a r d i n g  
t h i s  i tem . T h a t  M e m o r a n d u m  of D e c i s i o n  w a s  i s s u e d  b y  T h e  
H o n o r a b l e  T h o m a s  E. S c h u l z ,  to w h o m  t h i s  c a s e  w a s  a s s i g n e d  f o r  
a b r i e f  p e r i o d  f o l l o w i n g  J u d g e  S t e w a r t ' s  r e t i r e m e n t .  T h e r e f o r e ,  
t h i s  c o u r t  a l s o  r e v i e w e d  J u d g e  S t e w a r t ' s  M e m o r a n d u m  o f  D e c i s i o n  
of  D e c e m b e r  2, 1981, u p o n  w h i c h  J u d g e  S c h u l z ' s  P a r t i a l  J u d g m e n t  
w a s  b a s e d ,  a n d  c o u l d  n o t  f i n d  a n y  i n d i c a t i o n  t h a t  J u d g e  S t e w a r t  
h a d  r u l e d  t h a t  the G o v e r n o r ' s  v e t o  w a s  i m p r o p e r l y  e x e r c i s e d  in 
r e g a r d  to t h i s  i t e m  in t h a t  d o c u m e n t ,  e i t h e r .  T h e r e f o r e ,  t h e  
G o v e r n o r ' s  s t a t e m e n t  t h a t  " t h e  c o u r t  h a s  r u l e d  t h a t  t h i s  v e t o  w a s  
i m p r o p e r l y  e x o r c i s e d "  a p p e a r s  to b e  i n c o r r e c t .

T e c h n i c a l l y ,  the  m a t t e r  m a y  b e n.^ot. H o w e v e r ,  u n d e r  
th e  " p u b l i c  i n t e r e s t "  e x c e p t i o n  to the m o o t n e s s  d o c t r i n e ,  I n  Re 
G .M .B . , 483  P . 2 d  1006, 10 08, (A las ka , 197 1),  i t ’is a p p r o p r i a t e  
to r e s o l v e  t h i s  m a t t e r .  T h a t  is, t hi s d i s p u t e  is l i k e l y  a r e ­
c u r r i n g  one,  a n d  its n a t u r e  is s u c h  t h a t  the- m o o t n e s s  d o c t r i n e ,  
if a p p l i e d ,  w o u l d  e f f e c t i v e l y  p r e c l u d e  r e v i e w  of  t h e  i s s u e .

-66-
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w h e r e  the  L e g i s l a t u r e  p r o v i d e s  s u f f i c i e n t  s t a n d a r d s  f o r  t h e  

e x e r c i s e  o f  t h a t  d i s c r e t i o n . "  T h e  L e g i s l a t u r e  n o t e s  t h a t  t h e  

a p p r o a c h  it t o o k  w a s  a n  a l t e r n a t i v e  to m e r e l y  r e d u c i n g  a l l  

p e r s o n a l  s e r v i c e s  l i n e  i t e m s  by o n e  p e r c e n t ,  w h i c h  it  c l e a r l y  

h a d  t h e  p o w e r  to do, a n d  t h a t ' t h e  G o v e r n o r  w a s  g i v e n  " s p e c i f i c  

c r i t e r i a  s u f f i c i e n t l y  d e f i n i t e  to p a s s  c o n s t i t u t i o n a l  m u s t e r , "  

t h a t  is, th e  d i r e c t i o n  t h a t  the  r e d u c t i o n s  b e  " e q u i t a b l y  a l ­

l o c a t e d "  a m o n g  th e  s t a t e  a g e n c i e s .

In D e A r m o n d  v. A l a s k a  S t a t e  D e v e l o p m e n t  C o r p . , 37 6 P . 2d 

717  ( A l a s k a  1 9 / 2 ) ,  th e  S u p r e m e  C o u r t  c i t e d  w i t h  a p p r o v a l  a 

t r e a t i s e  to the e f f e c t  t h a t  "a l e g i s l a t u r e  m a y  d e l e g a t e  i t s  n o n ­

l e g i s l a t i v e  f u n c t i o n s  a n d  c o n f e r  d i s c r e t i o n  i n  t h e  a d m i n i s t r a t i o n  

of th e lav;, b u t  m a y  n o t  d e l e g a t e  p u r e l y  l e g i s l a t i v e  p o w e r s  i n  t h e  

a b s e n c e  of c o n s t i t u t i o n a l  a u t h o r i z a t i o n . "  Id .  a t  7 2 3  n . 1 6 ,  c i t i n g  

16 C O S  C o n s t i t u t i o n a l  L a w  § 133 (1956). T h e  L e g i s l a t u r e  h a s ,  in 

t h i s  c a se , a r g u e d  o f t e n  a n d  p e r s u a s i v e l y  t h a t  t h e  s p e n d i n g  p o w e r  

is a l e g i s l a t i v e  no'-’'_i. , a n d  o n l y  a l e g i s l a t i v e  p o w e r  ( w i t h  t h e  

G o v e r n o r  p l a y i n g  a l i m i t e d  c o n s t i t u t i o n a l  r o l e  t h r o u g h  t h e  

e x e r c i s e  of  the  v e t o ) .  T h u s ,  u n l e s s  the L e g i s l a t u r e  c a n  p o i n t  

to a s p e c i f i c  c o n s t i t u t i o n a l  a u t h o r i z a t i o n  t o  d e l e g a t e  a w a y  p a r t  

of tha c p o w e r ,  t h e  i t e m  in q u e s t i o n  m u s t  b e  a n  i n v a l i d  d e l e g a t i o n .

T h e  L e g i s l a t u r e  p o i n t s  to no  s u c h  c o n s t i t u t i o n a l  p r o ­

v i s i o n .  It a r a u e s  a t  l e n g t h  t h a t  t h i s  c a s e  i s  d i s t i n g u i s h a b l e  

f r o m  a c a s e  c i t e d  b y t h e  G o v e r n o r ,  b u t  t h a t  a r g u m e n t  m i s s e s  t h e  

m ar k. T h e  c a s e  in q u e s t i o n ,  S t a t e  of  M e w  .Mexico, e x  r e l .

H o l m e s  v. S t a t e  B o a r d  of  F i n a n c e , 367 P . 2d 0 2 9  (N.H. 1 9 6 1 ) ,  h e l d  

i n v a l i d  a s t a t u t e  d e l e g a t i n g  d i s c r e t i o n  to a n  c x r r -  .ive a g e n c y  

to a p p o r t i o n  r e d u c t i o n s  in a p p r o p r i a t i o n s .  T h e  L e g i s l a t u r e  

a t t e m p t s  to d i s t i n g u i s h’ H o l m e s  o n  the g r o u n d s  t h a t  t h e  r e d u c t i o n s  

t h e r e  w e r e  n o n - m a n d a t o r y ,  n o n - s p e c i f i c , a n d  t h e r e  w a s  no  

d i r e c t i o n  a s  to w h i c h  t y p o  of a p p r o p r i a t i o n s  s h o v I d  b e  r e d u c e d .  

T h i s  e x o r c i s e  o ? d i s t i n g u i s h i n g  Ilclmcs o v e r l o o k -  the  G o v e r n o r ' s

s • •- ■ /■ . ■ -• vt,'-
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c e n t r a l  a r g u m e n t  t h a t  th e p o w e r  in q u e s t i o n  h e r e ,  t h e  s p e n d i n g  

p o w e r ,  c a n n o t  h e d e l e g a t e d  a t . a l l  -- e v e n  if s t a n d a r d s  f o r  t h e  

e x e r c i s e  c f  t h e  p o w e r  a r e  s e t  o u t  w i t h  g r e a t  p a r t i c u l a r i t y  b y  

t h e  l e g i s l a t u r e .

E v e n  a s s u m i n g  t h a t  t h e  L e g i s l a t u r e  c o u l d  sh o w’ t h a t  

t h i s  p o w e r  m a y  be  d e l e g a t e d ,  it is q u e s t i o n a b l e  w h e t h e r  t h e  

s t a n d a r d s  s e t  o u t  in t h e  a c t  in q u e s t i o n  a r e  s p e c i f i c a l l y  

d e f i n i t e .  A n  a l m o s t  i d e n t i c a l  p r o v i s i o n  in a g e n e r a l  a p ­

p r o p r i a t i o n  b i l l  in 1 9 6 3  w a s  t h e s u b j e c t  o f  a n  a t t o r n e y  g e n e r a l  

o p i n i o n  in t h i s  st at e .  T h e  p r o v i s i o n  in  q u e s t i o n  r e a d  a s 

f o l l o w s :

T h e  t o t a l  a m o u n t  a p p r o p r i a t e d  f r o m  t h e  
g e n e r a l  fu n d by s e c t i o n  6 o f  t h i s  A c t  
is r e d u c e d  b y th e a m o u n t  o f  $ 9 0 0 , 0 0 0 .
T h e  a p p o r t i o n m e n t  of t h i s  r e d u c t i o n  
s h a l l  b e m a d e  by t h e  G o v e r n o r  f r o m  a m o n g  
t h e  s u m s  a p p r o p r i a t e d  to t h e  d e p a r t m e n t s  
of the' e x e c u t i v e  b r a n c h .

c 7, CSIJ3 7 1 T h i s  p r o v i s i o n  s p e c i f i e d  e x a c t l y  t h e

a m o u n t  to !:■• r e d u c e d ,  d i r e c t e d  t h e  G o v e r n o r  t o  m a k e  t h e  r e ­

d u c t i o n ,  a n d  s a i d  t h a t  th e r e d u c t i o n  s h o u l d  b e  a p p o r t i o n e d  

a m o n g  the e x e c u t i v e  d e p a r t m e n t s .  T h e  o n l y  d i f f e r e n c e  b e t w e e n  i 

a n d  t h e  i t e m  in t h e  i n s t a n t  c a s e  is t h a t  i t  d i d  n o t  d e c r e e  an  

" e q u i t a b l e "  a l l o c a t i o n  ( t h o u g h  t h a t  m i g h t  b e  i n f e r r e d  f r o m  the 

u s e  o f  th e w o r d  " a p p o r t i o n m e n t " ) ,  a n d  i t  w a s  n o t  r e s t r i c t e d  to 

p e r s o n a l  s e r v i c e s  it em s.  T h i s  a l m o s t  i d e n t i c a l  p r o v i s i o n  was-, 

in t h e  o p i n i o n  of the  a t t o r n e y  g e n e r a l ,  u n c o n s t i t u t i o n a l ,  f o r  

t h e r e a s o n  t h a t  it w a s  a n i m p r o p e r  d e l e g a t i o n  of  l e g i s l a t i v e  

p o w e r  to tli: e x e c u t i v e .  T h e  o p i n i o n  r e l i e d  to s o m e  e x t e n t  o n  

H o l m e s ,  s up r a ,  an d  n o t e d  that Ho.1_nps_ " w a s  b a s e d  o n  t h e  m o r e  

s p e c i f i c  g r o u n d s ,  a l s o  a p p l i c a b l e  to CSlIIi No. 34, t h a t  t h e r e  

w a s  a l a c k  of s u f f i c i e n t  s t a n d a r d s  to g u i d e  t h e  [ e x e c u t i v e ]  in 

it s  d e t e r m i n a t i o n s . "  1963  O p n . A t t y .  G e n .  N o . 9, A p r i l  9, 1963 

a t  3. T h i s  c o u r t  a g r e e s  th a t a s e c o n d  b a s i s  fo r  s t r i k i n g  d o w n  

t h e  .item in n u c s t i o n  w o u l d  be a l a c k  o f  s.ur i c i e n t  s t a n d a r d s  tc



S t a t e  o f  A  l a  s  h : a

O F F I C E  OF  T H E  G O V E R N O R

•Ju n e a u

J a n u a r y  28, 198 5

T h e  H o n o r a b l e  Be n G r u s s e n d o r f  
S p e a k e r  o f  th e  H o u s e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P o u c h  V
J un eau , AK 99811

D e a r  r e p r e s e n t a t i v e  G r u s s e n d o r f :

U n d e r  th e a u t h o r i t y  o f  art. Ill, sec. 18, o f  t h e  Alaska' 
C o n s t i t u t i o n ,  I a m  t r a n s m i t t i n g  a b i l l  r e l a t i n g  to the 
a d m i n i s t r a t i o n  o f  c e r t a i n  g r a n t s  p a s s e d  b y  th e l e g i s l a­
ture.

The  b i l l  w a s  r e q u e s t e d  b y  th e D e p a r t m e n t  c f  A d m i n i s t r a t i o n  
to p r o v i d e  s p e c i f i c  a u t h o r i t y  to e s t a b l i s h  a s e p a r a t e  
m e t h o d  of  a d m i n i s t e r i n g  c e r t a i n  g r a n t s  to m u n i c i p a l i t i e s  
u n d e r  AS  3 7 . 0 5 . 3 1 5 ,  n a m e d  r e c i p i e n t s  u n d e r  A S  3 7 . 0 5 . 3 1 6 ,  
a n d  to u n i n c o r p o r a t e d  c o m m u n i t i e s  u n d e r  A S  3 7 . 0 5 . 3 1 7 .  
U n d e r  c u r r e n t  p r o c e d u r e s ,  all  g r a n t s  ar e a d m i n i s t e r e d  b y  
th e D e p a r t m e n t  o f A d m i n i s t r a t i o n  in the  s a m e  m a n n e r  as 
p r o f e s s i o n a l  s e r v i c e s  c o n t r a c t s .  The  n a t u r e  o f  a g r a n t  is 
m o r e  of  :en a k i n  co a u n i l a t e r a l  c o n t r a c t  t h a n  a b i l a t e r a l  
c on tr a c t .  T h i s  d i f f e r e n c e  w a r r a n t s  the a d o p t i o n  o f  a b o d y  
of  a d m i n i s t r a t i v e  l a w  t h a t  sets o u t  the  g r o u n d  r u l e s  u n d e r  
w h i c h  th e  g r a n t s  w i l l  b e e x p e r i e d .  C e r t a i n l y ,  t h i s  d i s­
t i n c t i o n  b e t w e e n  a g r a n t  a n d  a c o n t r a c t  c a n  o n l y  b e  i m p l e­
m e n t e d  if  th e d e p a r t m e n t  h a s the p o w e r  to p r o v i d e  for a d e­
q u a t e  s a f e g u a r d s  to a s s u r e  t h a t  g r a n t e e s  a n d  th e  s ta te 
o p e r a t e  in the  p u b l i c  int er e st .

T hi s b i l l  r e v e r s e s  the  p r o v i s i o n s  o f  AS  37 . 0 5 . 3 1 8 ,  t o  p e r­
mi t  th e c r e a t i o n  o f  s a f e g u a r d s  t h r o u g h  th e  a d o p t i o n  o f  
a d m i n i s t r a t i v e  r e g u l a t i o n s .  U n d e r  e x i s t i n g  law, t h e  a d o p­
tio n  o f  r e g u l a t i o n s  to  i n t e r p r e t  a nd  m a k e  s p e c i f i c  the 
g r a n t  s t a t u t e s  is p r o h i b i t e d .  I k n o w  t h a t  m a n y  m e m b e r s  o f  
the l e g i s l a t u r e  ar e b e c o m i n g  i n c r e a s i n g l y  a l a r m e d  at  the
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la ck  o f  r e s p o n s i v e n e s s  o f  g r a n t e e s  to e x p e d i t i o u s l y  a c c o m­
p l i s h  th e i n t e n t  o f  the  l e g i s l a t u r e .  T h i s  b i l l  o f f e r s  an 
o p p o r t u n i t y  for a c h a n g e  t h a t  w i l l  r e s u l t  in the  s p e e d y  
a c c o m p l i s h m e n t  o f l e g i s l a t i v e l y  a s s i g n e d  p u r p o s e s  o f  g r a n t  
a p p r o p r i a t i o n s .

B i l l  S h e f f i e l d  
G o v e r n o r
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POUCH Y • STATE CAPItCX 
JUNEAU, AIASKA99B1 t 

9or.46S.jaoo

LEGISLATIVE AFFAIRS AGENCY
L E G I S L A T I V E  R E F E R E N C E  L I B R A R Y

May, 1988

C o p i e s  of  m i n u t e s  l i s t e d  b e l o w  w e r e  o r i g i n a l l y  i n c l u d e d  
in th i s file. T h e  m i n u t e s  are  a v a i l a b l e  o n  the ST AI R S  
d a t a b a s e  CMPR. In o r d e r  to save s pac e c o p i e s  of  m i n u t e s  
h a v e  n o t  b e e n  left in the  files.

K a r y  V a n  N i m w e g e n
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DEPT. OF COMMUNITY A  REGIONAL AFFAIRS

O F F I C E  O F  T H E  C O M M I S S I O N E R
□ 949 E. 36TH AVENUE. SUITE 4 0 0  

ANCHORAGE, ALASKA 99508 
PHONE: (907) 563-1073

□ PO UCH B
JUNEAU. ALASKA 99811 
PHONE: 1907) 465-4700

B I L L  S H E F F I E L D ,  G O V E R N O R

F e b r u a r y  11, 1985

P O S I T I O N  P A P E R

RE: H B  158

S P O N S O R S :  R u l e s  C o m m i t t e e  b y  R e q u e s t  of the G o v e r n o r

T h e D e p a r t m e n t  s u p p o r t s  HB 158 w h i c h  w o u l d  a u t o m a t i c a l l y  ex e m p t  
p u b l i c  o f f i c i a l s  of small c o m m u n i t i e s  (less t h a n  1000 
p o p u l a t i o n )  from  c o n f l i c t  of i n t e r e s t  r e p o r t i n g  r e q u i r e m e n t s ,  
u n l e s s  l o c a l  c i t i z e n s  v o t e d  to  m a k e  t h o s e  r e q u i r e m e n t s  
a p p l i c a b l e .  C u r r e n t l y  the r e l e v a n t  s t a t u t e s  a p p l y  to ail 
c o m m u n i t i e s  un l e s s  an e x e m p t i o n  is a p p r o v e d  b y  v o t e r s  of the 
m u n i c i p a l i t y .  T h e  ol d p r o c e d u r e s  w o u l d  s t i l l  a p p l y  to l ar g e r  
m u n i c i p a l i t i e s .

E x i s t i n g  c o n f l i c t  of i n t e r e s t  r e p o r t i n g  r e q u i r e m e n t s  c a n  c r e a t e  
an u n d u e  h a r d s h i p  for sm al l c o m m u n i t i e s  w i t h  a l i m i t e d  p o o l  of 
q u a l i f i e d  p o t e n t i a l  l e a d e r s  a n d  h a v e  l i m i t e d  v a l u e  for th ose  
c o m m u n i t i e s .  M o r eo ve r,  in m o s t  s ma l l c o m m u n i t i e s ,  p o t e n t i a l  
c o n f l i c t s  of  i n t e r e s t  b y  l oc al  o f f i c i a l s  u-'e g e n e r a l l y  w e l l  
k no w n .  In a n y  case, l oc al r e s i d e n t s  w o u  * a l w a y s  h a v e  the  
o p t i o n  to r e i n s t a t e  the r e p o r t i n g  r e q u i r e m e n t s .  P a s s a g e  of  the 
b i l l  w o u l d  g r e a t l y  s i m p l i f y  p r o c e d u r e s  for o f f i c i a l s  o f  s m al l 
c o m m u n i t i e s  w h i l e  m a i n t a i n i n g  the s p i r i t  an d  i nt e n t  of the 
c o n f l i c t  of i n t e r e s t  r e p o r t i n g  r e q u i r e m e n t s .

E m i l  Notti, C o m m i s s i o n e r

21-P1LH
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I n t r o d u c e d :  2/1/ 8 5
Re f e r r e d :  C o m m u n i t y  & R e g i o n a l  
A f f a i r s ,  J u d i c i a r y  a nd F i n a n c e

1 IN
BY  T H E  R U L E S  C O M M I T T E E  BY 

T H E  H O U S E  R E Q U E S T  OF  T H E  G O V E R N O R

2 H O U S E  B I L L  NO. 158

3 IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  OF  A L A S K A

4 F O U R T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

5 A  B I L L

6 Foi• a n  Ac t  e n t i t l e d :  " A n  A c t  e x e m p t i n g  c e r t a i n  m u n i c i p a l i t i e s  f r o m  c o n­

7 flict of i n t e r e s t  r e q u i r e m e n t s  i m p o s e d  b y  law; and

8 p r o v i d i n g  f o r  an  e f f e c t i v e  d a t e . "

9 BE IT E N A C T E D  BY  T H E  L E G I S L A T U R E  OF  T H E  S T A T E  OF  A L A SKA:

10 *  S e c t i o n  1. AS  3 9 . 5 0 . 1 4 5  is a m e n d e d  to read:

11 Sec. 3 9 . 5 0 . 1 4 5 .  P A R T I C I P A T I O N  B Y  M U N I C I P A L I T I E S .  T h i s  c h a p t e r

12 doe s  not a p p l y  to a m u n i c i p a l i t y  w i t h  a p o p u l a t i o n  of 1 , 0 0 0  or  less.

13 A n y  o t h e r  TAl m u n i c i p a l i t y  m a y  e x e m p t  its m u n i c i p a l  o f f i c e r s  o r  c a n d i­

14 d a t e s  f or mu n i c i p a l  o f f i c e  f r o m  the r e q u i r e m e n t s  of this c h a p t e r  if a

15 m a j o r i t y  of the v o t e r s  v o t i n g  on  the q u e s t i o n  at a ny r e g u l a r  e l e c t i o n ,

16 as lefined by AS 2 9 . 7 8 . 0 1 0 ( 1 4 ) ,  or a s p e c i a l  m u n i c i p a l i t y - w i d e  e l e c­

17 tion, v o t e  to e x e m p t  its m u n i c i p a l  o f f i c e r s  or  c a n d i d a t e s  f r o m  the

18 r < q u i r e m e n t s  of this chapter. T h e  q u e s t i o n  of e x e m p t i o n  f r o m  the

19 r e q u i r e m e n t s  of this c h a p t e r  m a y  be s u b m i t t e d  by t he c i t y  c o u n c i l  or

20 b o r o u g h  a s s e m b l y  by o r d i n a n c e  or by i n i t i a t i v e  o r d i n a n c e .  M u n i c i p a l

21 o f f i c e r s  or  c a n d i d a t e s  for m u n i c i p a l  o f f i c e  of a m u n i c i p a l i t y  w i t h  a

22 p o p u l a t i o n  of 1,000 o r  less a re c o v e r e d  b y  this c h a p t e r  if a m a j o r i t y

23 of the v o t e r s  v o t i n g  on  the q u e s t i o n  at a r e g u l a r  e l e c t i o n ,  as d e f i n e d

24 by AS 9 9 .78 . 0 1 0 ( 1 4 ) ,  or a s p e c i a l  m u n i c i p a l i t y - w i d e  e l e c t i o n ,  v o t e  to

25 m a k e  the r e q u i r e m e n t s  of this c h a p t e r  a p p l y  to its m u n i c i p a l  of f i c e r s .

26 F o r  the p u r p o s e  of this section, p o p u l a t i o n  m u s t  be d e t e r m i n e d  in  the

27 s a m e  m a n n e r  as p r o v i d e d  in A S  1 5 . 1 3.010.

28 *  Sec. 2. T h i s  Ac t  t a kes e f f e c t  i m m e d i a t e l y  in a c c o r d a n c e  w i t h  A S  01.-

29 10. 0 7 0 ( c ) .

-1 - H B  158



S t a t e  o f  A l a s k a
O F F I C E  o f  t h e  g o v e r n o r  

J u n e a u

F e b r u a r y  1, 19 8 5

Th e H o n o r a b l e  B e n  G r u n s e n d o r f
S p e a k e r  o f  t h e  H ou se  
A l a s k a  S t a t e  L e g i s l a t u r e  
P o u c h  V
J u ne au , A K  99811

D e a r  R e p r e s e n t a t i v e  G r u s s e n d o r f :

U n d e r  the a u t h o r i t y  o f  art. Ill, sec. 18, o f the A l a s k a  
C o n s t i t u t i o n ,  I a m  t r a n s m i t t i n g  a b i l l  e x e m p t i n g  c e r t a i n  
m u n i c i p a l i t i e s  fr om  t h e  r e p o r t i n g  r e q u i r e m e n t s  o f  the c o n -  
f l i c t - o f - i n t e r e s t s  la w s o f  th e  s ta te  (AS 39.50). T h i s  b i l l  
w a s  r e q u e s t e d  b y  th e A l a s k a  P u b l i c  O f f i c e s  C o m m i s s i o n  in an  
e f f o r t  t o s i m p l i f y  th e  c o n f l i c t - o f - i n t e r e s t s  r e p o r t i n g  r e­
q u i r e m e n t s  for s m al l m u n i c i p a l i t i e s .  O f t e n  the  s m a l l e r  
m u n i c i p a l i t i e s  are u n a b l e  to a t t r a c t  c a n d i d a t e s  for m u n i c­
ipal o f f i c e  b e c a u s e  the r e p o r t i n g  r e q u i r e m e n t s  are  too 
b u r d e n s o m e  for w o u l d - b e  c a n d i d a t e s .  T h e  e x e m p t i o n  p r o v i d e d  
b y  t h i s  b i l l  w o u l d  p e r m i t  a m u n i c i p a l i t y  to a d op t c o n f l i c t -  
o f - i n t e r e s t s  p r o c e d u r e s  w h i c h  ar e  t a i l o r e d  to lo cal c i r c u m­
st a n c e s  .

T he p o p u l a t i o n  l i mi t set in the  b i l l  w a s  c h o s e n  so t h a t  m o s t  
o f  t h e  s m a l l e r  m u n i c i p a l i t i e s  c o u l d  b e n e fi t.  P e r h a p s  the 
l e g i s l a t u r e  w i l l  d e t e r m i n e  t h a t  a smalle?; p o p u l a t i o n  li mit  
w o u l d  b e t t e r  s er v e the p u b l i c  in te r e s t .  I a m  not  set on a 
p a r t i c u l a r  si z e l i m i t a ti on . I a m  o n l y  c o n c e r n e d  t h a t  the 
s m a l l e r  m u n i c i p a l i t i e s  be g i v e n  a c h a n c e  to a t t r a c t  the  b e s t  
q u a l i f i e d  c i t i z e n s  to s erv e in m u n i c i p a l  office.

S i n c e r e l y

B i l l  S h e f f i e l d  
G o v e r n o r
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S T A T E  O F  “A LA SK A  m b  L E G I S L A T I V E  S E S S I O N "  
FISCAL NOTE

Revision Date:___________ ___________

Page 1 of X
REQUEST IJa ^  FISCAL DETAIL ”

I T U 1/Resolution No,: jlO (~>c>  Agency Affected: Admnistmr.ion_________
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R e q u e s t o r __________________________
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A l a s k a  Public O f f i c e s  Co mm i s s i o n
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C- ... FY 85 FY 86 “ J T B 7 FY 8 8  ' F T 8 9  '

-  FV w  •

OPERATING
100 PERSONAL SERVICES 4.7 4 . 7 4 . 7 4 . 7 4 . 7
200 TRAVEL 1.0 1 . 1 1 . 1 1 . 1 1.1
300 CONTRACTUAL 3.7
400 SUPPLIES

500 EQUIPMENT

600 LAND 4 STRUCTURES

700 CRANTS, CLAIMS

800 MISCELLANEOUS

1 0 T T O  P t R A T  INS — a-4— -- 5-8____ -- S-S---- — S-rg-----
5 , 8

"CAPITAL

“ R EV EN U E"
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FEDERAL FUNDS
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FULL-TIME
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P a y s  o f __

H o w .  B i n  

Fiscal Note Analysis
Prepared by Division Of Alaska Public Offices Commission 

Department of Administration 

December 18 , 1984'

Bill: Exempting  ̂ Certain Municipalities from Conflict of Interest ....

«
This fiscal note reflects costs for the initial year revision of the statute

and Manual of Instructions, distribution of public information on the change, __
and audit support for larger municipalities. .

Categories . FY 86 _

(100) Personnel     '   "

Clerk I V ,  Range 9A • 4.7 .

Extend seasonal clerk/auditor position for two months to

provide audit support to larger municipalities ____________

(200) Travel    1.0

Provide one annual auditing and information seminar to ....

city clerks in Juneau and Fairbanks ..... ____

(300) Contractual " * ' *......... ' . ' V "

 Printing - "  " .'........... ..... "  " L 1.4  ■
 Revise the-statute and Manual of Instructions

Advertisements .6

Semiannual advertisements in four regional newspapers on 

. the changes in the Law and the regional information seminars

Professional Services ' .......

37 hours typing for Manual and statute revisions 1.7

>      3.7 ...

TOTAL 9.4
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February 15, 1985

Jane Barcott

Associate Coordinator
Alaska Public Offices Commission

HB 158 Comments

The Alaska Public Offices Commission recommended this proposed language to 
the Governor and supports HB 158. The Conflict of Interest Law, AS 39.50, 
was passed as a citizen initiative in 1975. Currently, 104 cities and 
boroughs are subject to the Law. Seventy nine cities have populations of 
less than 1,000.

The statute has two aspects: financial disclosure and "prohibited act.’."
The primary pupose of the Law 1s financial disclosure. In small communities, 
financial interests are widely known. As such, the disclosure requirements 
serve little public purpose, are poorly understood, and compliance is minimally 

monitored. The Commission believe the state's interest would be better served by 
recognizing that the financial disclosure provisions are not appropriate to many 
localities and by concentrating compliance efforts in communities where 
disclosure provides the public with information not r ^ d f l y  available through 

other sources.

We surveyed city clerks 1n January. One question related to exemption 
of small communities from AS 39.50 unless the area voted otherwise. Of the 
46 clerks who responded, 15 indicated they believed their community would 
support this proposal, 4 replied negatively, and 26 responded they did no: 

know. When asked if such iomrnunit1e$ should be able to vote to be subject to 
the Law, 24 answered affirmatively, 3 negatively* and 18 that they did not know.

The provision allowing small communities to vote to require compliance 
is meant to provide a sfeguard for those localities where local citizens 
believe the requirements of AS 39.50 are suitable.
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E Y T H E  C O M M U N I T Y  A N D  R E G I O N A L  
IN T H E  H O U S E  A F F A I R S  C O M M I T T E E

CS F O R  H O U S E  B I L L  NO. 159 (C&RA)

IN T H E  L E G I S L A T U R E  OF  T H E  S T A T E  OF  A L A S K A  

F O U R T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

A  B I L L

F o r  an A c t  e n t i t l e d :  "An A c t  r e l a t i n g  to u t i l i t i e s  and  e n c r o a c h m e n t s  in

s ta te a i r p o r t s ,  p u b l i c  f a c i l i t i e s ,  an d  h i g h w a y s ;  and 

p r o v i d i n g  for an e f f e c t i v e  da te . "

BE IT E N A C T E D  BY  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c t i o n  1. AS  02 .15 is a m e n d e d  b y  a d d i n g  n e w  s e c t i o n s  to a r t i c l e  2 to 

read:

Sec. 02 . 1 5 . 1 0 2 .  US E O F  A I R P O R T S  F O R  U T I L I T I E S .  A  u t i l i t y  f a c i l­

ity m a y  b e  c o n s t r u c t e d ,  p la c e d ,  o r  m a i n t a i n e d  across, alo ng , over, 

un d er , or  w i t h i n  a s t a te  a i r p o r t  o n l y  in a c c o r d a n c e  w i t h  r e g u l a t i o n s  

a d o p t e d  or p r o c e d u r e s  p r e s c r i b e d  b y  t h e  d e p a r t m e n t  and o n l y  if a u­

t h o r i z e d  b y  a w r i t t e n  p e r m i t  i s s u e d  b y  th e  d e p a r t m e n t .

Sec. 0 2 . 1 5 . 1 0 4 .  R E L O C A T I O N  O F  U T I L I T Y  F A C I L I T I E S  I N C I D E N T  TO 

A I R P O R T  P R O J E C T S .  (a) If, i n c i d e n t  to the c o n s t r u c t i o n  of an a i r p o r t  

p r o j e c t ,  the d e p a r t m e n t  d e t e r m i n e s  a n d  o r d e r s  t h a t  a u t i l i t y  f a c i l i t y  

l o c a t e d  a c ro ss ,  along, over, un de r ,  or w i t h i n  a s ta te  a i r p o r t  m u s t  be 

ch an ged , r e l o c a t e d ,  or  r e m o v e d ,  t h e  u t i l i t y  o w n i n g  or m a i n t a i n i n g  the 

f a c i l i t y  s h a l l  change, r e l o c a t e ,  or  r e m o v e  it in a c c o r d a n c e  w i t h  the 

order, w i t h i n  a r e a s o n a b l e  t i m e  set b y  t h e  d e p a r t m e n t  in the  or der .

(b) If the u t i l i t y  f a c i l i t y  is n o t  c h a n g e d ,  r e l o c a t e d ,  or r e­

m o v e d  in a c c o r d a n c e  w i t h  the or der , a n y  p e r m i t  a u t h o r - z i n g  the f a c i l­

ity i s s u e d  b y  the d e p a r t m e n t  u m ,f"' AS  0 2 . 1 5 . 1 0 2  b e c o m e s  i n v a l i d  and 

the f a c i l i t y  w i l l  be c o n s i d e r e d  a n  u n a u t h o r i z e d  e n c r o a c h m e n t  s u b j e c t  

to the p r o v i s i o n s  of A S  02 . 1 5 . 1 1 4 .

(c) T h e  c o s t  o f  chan ge,  r e l o c a t i o n ,  or r e m o v a l ,  as d e f i n e d  in

- 1 -  C S H B  1 5 9 ( C & R A )
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AS  0 2 . 1 5 . 2 6 0 ,  o r d e r e d  u n d e r  (a) of  t h i s  s e c t i o n  is to be  p a i d  as 

f o l l o w s :

( 1 ) b y  the d e p a r t m e n t  as a c o s t  of  a i r p o r t  c o n s t r u c t i o n ,  

p r o v i d e d  that the u t i l i t y  f a c i l i t y  is p r o p e r l y  i n s t a l l e d  in a c c o r d a n c e  

w i t h  a p e r m i t ,  or in the a b s e n c e  of  a p e r m i t ,  w a s  i n s t a l l e d  b e f o r e  the 

e f f e c t i v e  d a t e  of this A c t  in t he  p r o p e r  l o c a t i o n  in a c c o r d a n c e  w i t h  

d e p a r t m e n t  r e g u l a t i o n s ;

(2 ) by  the u t i l i t y  in all o t h e r  cases.

Sec. 0 2 . 1 5 . 1 0 6 .  E N C R O A C H M E N T  P E R M I T S .  A n  e n c r o a c h m e n t  m a y  be  

c o n s t r u c t e d ,  p l a c e d ,  chang ed , or m a i n t a i n e d  a c r o s s  or w i t h i n  an a i r­

port, b u t  o n l y  in a c c o r d a n c e  w i t h  r e g u l a t i o n s  or p r o c e d u r e s  a d o p t e d  b y  

the d e p o r t m e n t . A n  e n c r o a c h m e n t  m a y  n o t  b e  c o n s t r u c t e d ,  p la ced , m a i n­

tained, o r  c h a n g e d  u n t i l  it is a u t h o r i z e d  b y  a w r i t t e n  p e r m i t  i s s u e d  

b y  the d e p a r t m e n t ,  u n l e s s  the d e p a r t m e n t  p r o v i d e s  o t h e r w i s e  b y  r e g u l a­

tion.

Sec. 0 2 . 1 5 . 1 0 8 .  R E L O C A T I O N  O R  R E M O V A L  O F  E N C R O A C H M E N T .  If, 

i n c i d e n t a l  to the c o n s t r u c t i o n  oi m a i n t e n a n c e  of a st ate  a i r p o r t  the 

d e p a r t m e n t  d e t e r m i n e s  and o r d e r s  t h a t  an  e n c r o a c h m e n t  p r e v i o u s l y  

a u t h o r i z e d  b y  w r i t t e n  p e r m i t  m u s t  be  c h a n g e d ,  r e l o c a t e d ,  or  re mo ve d,  

the o w n e r  o f the e n c r o a c h m e n t  s h a l l  c ha ng e,  r e l o c a t e ,  or r e m o v e  it 

w i t h i n  a r e a s o n a b l e  time set b y  the d e p a r t m e n t  in the  order. Th e  cost  

of the c h an ge , r e l o c a t i o n ,  or r e m o v a l  s h a l l  be  p a i d  as p r o v i d e d  in 

AS 0 2 . 1 5 . 1 0 4 ( c ) .  If the o w n e r  d o e s  n o t  c h a n g e ,  r e l o c a t e ,  or r e m o v e  an 

e n c r o a c h m e n t  w i t h i n  the ti me  set b y  the  d e p a r t m e n t ,  the enc roa ch mi nt 

w i l l  b e  c o n s i d e r e d  an u n a u t h o r i z e d  e n c r o a c h m e n t  s u b j e c t  to the p r o­

v i s i o n s  of  AS  0 2 . 1 5 . 1 1 4 .

Sec. 0 2 . 1 5 . 1 1 0 .  U N A U T H O R I Z E D  E N C R O A C H M E N T S .  If an u n a u t h o r i z e d  

e n c r o a c h m e n t  e x i s t s  ir., on, und er , or o v e r  a s t a t e  a i r p o r t  the d e p a r t­

m e n t  m a y  r e q u i r e  the r e m o v a l  of the e n c r - i c h m e n t , at the e x p e n s e  of 

C S H B  159(C&R A) -2-
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the owner, in the m a n n e r  p r o v i d e d  in A S  0 2 . 1 5 . 1 1 2  - 0 2 . 1 5 . 1 1 4 .

Sec. 0 2 . 1 5 . 1 1 2 .  N O T I C E  OF  R E M O V A L  O F  U N A U T H O R I Z E D  E N C R O A C H M E N T .  

N o t i c e  s h al l b e  g i v e n  the ow ne r,  o c c u p a n t ,  or p e r s o n  in p o s s e s s i o n  of

an u n a u t h o r i z e d  e n c r o a c h m e n t ,  or  to a n o t h e r  p e r s o n  c a u s i n g  or p e r­

m i t t i n g  the e n c r o a c h m e n t  to ex ist , by s e r v i n g  u p o n  an y  of  t h e m  a 

n o t i c e  d e m a n d i n g  the r e m o v a l  of the e n c r o a c h m e n t  w i t h i n  a t i m e  limit 

set b y  th e d e p a r t m e n t .  T h e  tioti^ci s h a l l  d e s c r i b e  t h e  e n c r o a c h m e n t  

w i t h  r e a s o n a b l e  c e r t a i n t y  as to its c h a r a c t e r  a n d  l o c a t i o n .  S e r v i c e  

of the n o t i c e  m a y  be m a d e  b y  c e r t i f i e d  ma il.

Sec. 0 2 . 1 5 . 1 1 4 .  R E M O V A L  A T  O W N E R ' S  E X P E N S E  A F T E R  N O N C O M P L I A N C E ;  

R E M O V A L  E X P E N S E .  A f t e r  a f a i l u r e  o f  the o w n e r  o f  a n  u n a u t h o r i z e d  

e n c r o a c h m e n t  to c o m p l y  w i t h  a n o t i c e  or o r d e r  o f th e  d e p a r t m e n t  u n d e r  

A S  0 2 . 1 5 . 1 0 4 ,  02 . 1 5 . 1 0 8 .  or 0 2 . 1 5 . 1 1 2 ,  the d e p a r t m e n t  m a y  r e m o v e  the 

e n c r o a c h m e n t ,  oi c a u s e  it to be r e m o v e d .  Th e  o w n e r  of the u n a u t h o r­

ized e n c r o a c h m e n t  shall p a y  to the d e p a r t m e n t

( 1 ) the e x p e n s e  o f  the r e m o v a l  of the e n c r o a c h m e n t ;

(2 ) all  c os ts  an d e x p e n s e s  p a i d  b y  th e s t a t e  as a r e s u l t  of 

a c l a i m  or  cl a i m s  f i l e d  a g a i n s t  the state, b y  t h i r d  p a r t i e s  f o r  d a ma ge s 

due to d e l a y s  b e c a u s e  the e n c r o a c h m e n t  w is n o t  c h a n g e d ,  r e m o v e d ,  or 

r e l o c a t e d  a c c o r d i n g  to the o r d e r  of t he  d e p a r t m e n t ;  an d

(3) co sts  and  e x p e n s e  of  suit.

* Sec. 2. A S  0 2 . 1 5 . 2 6 0  is a m e n d e d  b y  a d d i n g  n e w  p a r a g r a p h s  to read:

(15) "c ost  of  cha nge , r e l o c a t i o n ,  or r e m o v a l "  m e a n s  the 

e n t i r e  c o s t  i n c u r r e d  by  the u t i l i t y  p r o p e r l y  a t t r i b u t e d  to t h e change, 

r e l o c a t i o n ,  or r e m o v a l  o f a f a c i l i t y ,  less the c o s t s  f o r  i m p r o v e m e n t s  

or u p g r a d i n g  o v e r  a nd  a b ov e the co st  o f  a f u n c t i o n a l l y  e q u a l  f a c i l i t y ;  

if a f a c i l i t y  is to b e  r e l o c a t e d  a n d  r e p l a c e d  w i t h  n e w  e q u i p m e n t ,  

th er e s h a l l  a l s o  b e  s u b t r a c t e d  f r o m  the  e n t i r e  c o s t  the s a l v a g e  v a l u e  

d e r i v e d  f r o m  the o l d  fac il ity ;

-3- CSHB 1 5 9 (C&RA)



(16) " e n c r o a c h m e n t "  i n c l u d e s  a tower, pole, polel.ine, pipe, 

p i p e l i n e ,  d r i v e w a y ,  p r i v a t e  road, fence, b i l l b o a r d ,  s t a n d  or b u i l d i n g ,  

or s t r u c t u r e  or o b j e c t  o f  an y k i n d  t h a t  is or ha s  b e e n  p l a c e d  in, on, 

un d er , or o v e r  a p o r t i o n  of an a i r p o r t ;

(17) " u t i l i t y "  i n c l u u e s  a c o r p o r a t i o n ,  c o m p a n y ,  i n d i v i d u a l ,  

or a s s o c i a t i o n  o f i n d i v i d u a l s ,  or a le ss ee , t r u s t e e ,  or c o u r t - a p p o i n t­

ed r e c e i v e r ,  th at  owns, o p er at es , m a n a g e s ,  or c o n t r o l s  a line, plant, 

p i p e l i n e ,  or  s y s t e m  for  f u r n i s h i n g ,  p r o d u c i n g ,  g e n e r a t i n g ,  t r a n s m i t­

ting, or  d i s t r i b u t i n g  power, e l e c t r i c i t y ,  c o m m u n i c a t i o n s ,  t e l e c o m m u­

n i c a t i o n s ,  w a t e r ,  gas, oil, p e t r o l e u m  p r o d u c t s ,  c o a l  or  o t h e r  m i n e r a l  

slurry., steam, h ea t,  light, c h e m i c a l s ,  air, sewag e, d r a i n a g e  not  

c o n n e c t e d  w i t h  a i r p o r t  dr ai na ge , i r r i g a t i o n ,  or s i m i l a r  p r o d u c t s  

i n c l u d i n g  p u b l i c l y  o w n e d  fire a n d  p o l i c e  s i g n a l  s y s t e m s  a n d  s tr e e t  

l i g h t i n g  s y s t e m s  t h a t  d i r e c t l y  o r  i n a i r e c t l y  s e r v e  the p u b l i c  or a 

s e g m e n t  of the p u b l i c ;  " u t i l i t y "  a l s o  i n c l u d e s  a c o r p o r a t i o n ,  co mpa ny,  

i n d i v i d u a l ,  or a s s o c i a t i o n  of i n d i v i d u a l s ,  or a l es see , tr u st ee ,  or 

c o u r t - a p p o i n t e d  r e c e i v e r  that o w t i s  , o p e r a t e s ,  m a n a g e s ,  or c o n t r o l s  a 

s y s t e m  for  f u r n i s h i n g  t r a n s p o r t a t i o n  of  g o o d s  or p e r s o n s  b y m e a n s  o f a 

r a i l w a y ,  t r a m w a y  c a b l e w a y ,  c o n v e y o r ,  flume, canal, tunn el,  p i p e l i n e ,  

or a s i m i l a r  mea ns ;

(18) " u t i l i t y  f a c i l i t y "  i n c l u d e s  po l e s ,  p la nt s,  lines, 

t r en ch es , b r i d g e s ,  u t i l i d o r s ,  t u n n el s,  p i p e l i n e s ,  a n d  a n y  o t h e r  s y s t e m  

for fu rni  Ing, p r o d u c i n g ,  g e n e r a t i n g ,  t r a n s m i t t i n g ,  or  d i s t r i b u t i n g  

power, e l e c t r i c i t y ,  c o m m u n i c a t i o n s ,  t e l e c o m m u n i c a t i o n s ,  wa te r ,  gas, 

oil, p e t r o l e u m  p r o d u c t s ,  coal or  o t h e r  m i n e r a l  slur ry,  steam, heat, 

light, c h e m i c a l s ,  air, sewage, d r a i n a g e  n o t  c o n n e c t ^  w i t h  an a i r p o r t
j

d r a i n a g e  sys te m , i r r i g a t i o n ,  or a n o t h e r  s u b s t a n c e ;  " u t i l i t y  f a c i l i t y "  j

!
a l s o  i n c l u d e s  a s y s t e m  for f u r n i s h i n g  t r a n s p o r t a t i o n  of g o o d s  or ;

i

p e r s o n s  b y  m e a n s  of  a rai lw ay , t r a m w a y ,  c a b l e w a y ,  c o n v e y o r ,  flume, 1



cana l, tunnel, p i p e l i n e ,  or a s i m i l a r  me ans .

* Sec. 3. AS  1 9 . 2 5 . 2 0 0  is a m e n d e d  to read:

Sec. 19 .2 5.2 00 . E N C R O A C H M E N T  P E R M I T S .  A n  e n c r o a c h m e n t  m a y  be 

c o n s t r u c t e d ,  p l ac e d,  c h a n g e d ^  or m a i n t a i n e d  a c r o s s  o r a l o n g  a h i g h w a y ^  

bu t  o n l y  in a c c o r d a n c e  w i t h  r e g u l a t i o n s  a d o p t e d  b y the d e p a r t m e n t .  An 

[NO] e n c r o a c h m e n t  m a y  n ot  b e  c o n s t r u c t e d ,  pl a ced , m a i n t a i n e d ^  or 

c h a n g e d  u n t i l  it is [DULY] a u t h o r i z e d  b y  a w r i t t e n  p e r m i t  i s s u e d  by 

the d e p a r t m e n t , u n l e s s  the d e p a r t m e n t  p r o v i d e s  o t h e r w i s e  by  r e g u l a­

ti on .

* Sec. 4. A S  1 9. 4 5 . 0 0 1 ( 1 2 )  is r e p e a l e d  and  r e e n a c t e d  to read:

( 1 2 ) " u t i l i t y "  i n c l u d e s  a c o r p o r a t i o n ,  co mp an y , in d iv id ua l,  

or  a s s o c i a t i o n  of  i n d i v i d u a l s ,  or a lessee, trustee , or c o u r t - a p p o i n t­

ed r e c e i v e r ,  that owns, o p e r a t e s ,  m a n a g e s ,  or c o n t r o l s  a line, plant, 

p i p e l i n e ,  o r s y s t e m  for f u r n i s h i n g ,  p r o d u c i n g ,  g e n e r a t i n g ,  t r a n s m i t­

ting, o r d i s t r i b u t i n g  po w er , e l e c t r i c i t y ,  c o m m u n i c a t i o n s ,  t e l e c o m m u­

ni c a t i o n s ,  w a t e r ,  gas, oil, p e t r o l e u m  p r o d u c t s ,  coa l or o t h e r  m i n e r a l  

slurry, steam, heat, light, c h e m i c a l s ,  air, sewage, d r a i n a g e  not 

c o n n e c t e d  w i t h  h i g h w a y  d r a i n a g e ,  i r r i g a t i o n ,  or s i m i l a r  p r o d u c t s  

i n c l u d i n g  p u b l i c l y  o w n e d  f i r e  a n d  p o l i c e  s i g n a l  s y s t e m s  and st re et  

l i g h t i n g  s y s t e m s  th a t d i r e c t l y  or i n d i r e c t l y  s e rv e the p u b l i c  o r a 

s e g m e n t  of  the p u b l i c ;  " u t i l i t y "  a l s o  i n c l u d e s  a c o r p o r a t i o n ,  company, 

i n d i v i d u a l ,  or a s s o c i a t i o n  of i n d i v i d u a l s ,  or a lessee, tr u st ee , or 

c o u r t - a p p o i n t e d  r e c e i v e r  that owns, o p e r a t e s ,  m a n a g e s ,  or  c o n t r o l s  a 

s y s t e m  for  f u r n i s h i n g  t r a n s p o r t a t i o n  of g o o d s  or p e r s o n s  b y  m e a n s  o f a 

r a i l w a y ,  tr am wa y,  c a b l e w a y ,  c o n v e y o r ,  flume, canal, tunnel, pi pe l i n e ,  

or a s i m i l a r  me ans ;

* Sec. 5. AS  19.45.001 is a m e n d e d  by  a d d i n g  a n e w  p a r a g r a p h  to read:

(14) " u t i l i t y  f a c i l i t y "  i n c l u d e s  po le s,  p la nt s,  lines, 

t r e n c h e s ,  b r i d g e s ,  u t i l i d o r s ,  t un ne ls,  p i p e l i n e s ,  an d any  o t h e r  sy st e m
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for  f u r n i s h i n g ,  p r o d u c i n g ,  g e n e r a t i n g ,  t r a n s m i t t i n g ,  or d i s t r i b u t i n g  

po we r,  e l e c t r i c i t y ,  c o m m u n i c a t i o n s ,  t e l e c o m m u n i c a t i o n s ,  w a t e r ,  gas, 

oil, p e t r o l e u m  pr odu ct s,  coa l or o t h e r  m i n e r a l  slurry, steam, heat, 

ligh t, c h e m i c a l s ,  air, sewage, d r a i n a g e  n o t  c o n n e c t e d  w i t h  a h i g h w a y  

d r a i n a g e  sy st em,  irr ig at io n,  or a n o t h e r  su bs ta nc e;  " u t i l i t y  f a c i l i t y "  

a l s o  i n c l u d e s  a s y s t e m  for f u r n i s h i n g  t r a n s p o r t a t i o n  of  g o o d s  or 

p e r s o n s  b y  m e a n s  of ra il wa y,  t r a m w a y ,  cab le way , co nve yor , flume, 

canal, t u nn el,  p ip el i n e ,  or a s i m i l a r  me a ns .

* Sec. 6 . AS  3 5 . 1 0  is a m e n d e d  b y  a d d i n g  n e w  s e c t i o n s  to read:

A R T I C L E  6 . U T I L I T I E S  A N D  E N C R O A C H M E N T S  IN P U B L I C  F A C I L I T I E S .

Sec. 3 5 . 1 0 . 2 1 0 .  U S E  O F  P U B L I C  F A C I L I T I E S  F O R  U T I L I T I E S .  A  

u t i l i t y  f a c i l i t y  m a y  be c o n s t r u c t e d ,  p la ced , or m a i n t a i n e d  ac ro ss , 

al on g,  over, un d er , or  w i t h i n  a s t a t e  p u b l i c  f a c i l i t y  o n l y  in a c c o r­

da n c e  w i t h  r e g u l a t i o n s  a d o p t e d  or p r o c e d u r e s  p r e s c r i b e d  b y  the d e p a r t­

m e n t  a n a  o i l y  if a u t h o r i z e d  b y  a w r i t t e n  p e r m i t  i s s u e d  by  the d e p a r t­

m e n t  .

Sec. 3 5 . 1 0 . 2 2 0 .  R E L O C A T I O N  O F  U T I L I T Y  F A C I L I T I E S  I N C I D E N T  TO 

P U B L I C  F A C I L I T Y  P RO J E C T S .  (a) If, i n c i d e n t  to the c o n s t r u c t i o n  of  a 

p u b l i c  f a c i l i t y  pro je ct , the d e p a r t m e n t  d e t e r m i n e s  and o r d e r s  th a t a 

u t i l i t y  f a c i l i t y  l o c a t e d  acro ss,  along, over, und er , or w i t h i n  a s t at e 

p u b l i c  f a c i l i t y  m u s t  b e c h a ng ed , r e l o c a t e d ,  or removed, the u t i l i t y  

o w n i n g  or  m a i n t a i n i n g  the f a c i l i t y  s h a l l  chang e, r el oc a te , or r e m o v e  

it in a c c o r d a n c e  w i t h  the or der , w i t h i p  a r e a s o n a b l e  time set b y  the 

d e p a r t m e n t  in th e order.

(b) If the u t i l i t y  f a c i l i t y  is n o t  cha ng ed , r e l o c a t e d ,  or r e ­

m o v e d  in a c c o r d a n c e  w i t h  the or de r,  a p e r m i t  a u t h o r i z i n g  the u t i l i t y  

i s s u e d  b y  the d e p a r t m e n t  u n d e r  A S  3 5 . 1 0 . 2 1 0  b e c o m e s  i n v a l i d  a n d  the 

f a c i l i t y  w i l l  b e  c o n s i d e r e d  an u n a u t h o r i z e d  e n c r o a c h m e n t  s u b j e c t  to 

the p r o v i s i o n s  of  AS 3 5. 1 0 . 2 7 0 .
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(c) The  cos t of change, r e l o c a t i o n ,  or rem ov al ,  as d e f i n e d  in 

A S  3 5 . 2 5 . 0 2 0 ,  o r d e r e d  u n de r (a) of  this s e c t i o n  is to be p a i d  as 

f o l l o w s :

(!) b y  the d e p a r t m e n t  as a c o s t  of p u b l i c  f a c i l i t y  c o n­

st r u c t i o n ,  p r o v i d e d  that the u t i l i t y  f a c i l i t y  is p r o p e r l y  i n s t a l l e d  in 

a c c o r d a n c e  w i t h  a p er mit , or in t h e  a b s e n c e  of a p er mit , was i n s t a l l e d  

b e f o r e  the e f f e c t i v e  date of th i s A c t  in th e p r o p e r  lo ca tio n in a c c o r ­

d a n c e  w i t h  d e p a r t m e n t  r e g u l a t i o n s ;

(2 ) b y  the u t i l i t y  in al l o t h e r  cases.

Sec. 3 5 . 1 0 . 2 3 0 .  E N C R O A C H M E N T  P E R M I T S .  A n  e n c r o a c h m e n t  m a y  be 

c o n s t r u c t e d ,  pl a c e d ,  changed, or  m a i n t a i n e d  a c r o s s  or w i t h i n  a p u b l i c  

f a c i l i t y ,  b u t  o n l y  in a c c o r d a n c e  w i t h  r e g u l a t i o n s  or p r o c e du re s a d o p t­

ed  b y  the d e p a r t m e n t .  A n  e n c r o a c h m e n t  m a y  n o t  be  construc ted , p l a c e d ,  

m a i n t a i n e d ,  or c h a n g e d  un til it is a u t h o r i z e d  b y  a w r i t t e n  p e r m i t

i s s u e d  b y  the d e p a r t m e n t ,  un le s s  the d e p a r t m e n t  provide., o t h e r w i s e  b y

\

r e g u l a t i o n .

Sec. 3 5 . 1 0 . 2 4 0 .  R E L O C A T I O N  O R  R E M O V A L  OF E N C R O AC HM EN T.  If, 

i n c i d e n t a l  to the c o n s t r u c t i o n  or m a i n t e n a n c e  of  a st ate  public f a c i l ­

ity, the d e p a r t m e n t  d e t e rm in es  a n d  o r d e r s  that  an e n c r o a c h m e n t  p r e­

v i o u s l y  a u t h o r i z e d  b y  w r i t t e n  p e r m i t  m u s t  b e change d, r e l o c a t e d ,  or 

r e m o v e d ,  the o w n e r  of the e n c r o a c h m e n t  s ha ll  change, r e l o c a t e ,  or 

r e m o v e  it w i t h i n  a r e a s o n a b l e  t i m e  set by  the  d e p a r t m e n t  in the o r d e r .  

T h e  c o s t  of  the chan ge,  r e l o c a t i o n ,  o r r e m o v a l  s h al l be paid as p r o ­

v i d e d  in A S  3 5 . 1 0 . 2 2 0 ( c ) .  If the o w n e r  do es  n o t  change, r e l o c a t e ,  or 

r e m o v e  an e n c r o a c h m e n t  w i t h i n  t h e  t i m e  set b y  the depart me nt,  the 

e n c r o a c h m e n t  w i l l  be  c o n s i d e r e d  an u n a u t h o r i z e d  e n c r o a c h m e n t  and 

s u b j e c t  to the p r o v i s i o n s  of AS 3 5 . 1 0 . 2 7 0 .

Sec. 3 5 . 1 0 . 2 5 0 .  U N A U T H O R I Z E D  E N C R O A C H M E N T S .  If an u n a u t h o r i z e d  

e n c r o a c h m e n t  e x i s t s  in, on, u n d e r ,  or o v e r  a s t a t e  pu b li c f a c i l i t y ,

-7- CSHB 1 5 9 (C&RA)
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i
t h e  d e p a r t m e n t  m a y  r e q u i r e  the r e m o v a l  of the e n c r o a c h m e n t ,  a t  the '

I

e x p e n s e  of the owner, in the m a n n e r  p r o v i d e d  in AS 3 5 . 1 0  . 260 - 1
I

3 5 . 1 0 . 2 7 0 .

Sec. 3 5 . 1 0 . 2 6 0 .  NOT I C E  O F  R E M O V A L  OF  U N A U T H O R I Z E D  E N C R O A C H M E N T .
j

Not'- ; shall b e  g i v e n  the owner, o c c u p a n t ,  or p e r s o n  in p o s s e s s i o n  of 

a n  u n a u t h o r i z e d  encroa c h m e n t ,  o r  to a n o t h e r  p e r s o n  c a u sing o r  p e r­

m i t t i n g  the e n c r o a c h m e n t  to e x i s t ,  b y  s e r v i n g  u p o n  any of t h e m  a 

n o t i c e  d e m a n d i n g  the removal of  t h e  e n c r o a c h m e n t  w i t h i n  a t i m e  limit 

s e t  b y  the d e p a r t m e n t .  The n o t i c e  s h a l l  d e s c r i b e  the e n c r o a c h m e n t  

w i t h  r e a s o n a b l e  c e r t a i n t y  as to i t s  c h a r a c t e r  a n d  location. S e r v i c e  

o f  the n o t i c e  m a y  b e  m a d e  by c e r t i f i e d  mail.

Sec. 35.10.2,70. R E M O V A L  A F T E R  N O N C O M P L I A N C E ;  R E M O V A L  E X P E N S E .  

A f t e r  a f a i l u r e  of the owner of a n  u n a u t h o r i z e d  e n c r o a c h m e n t  to c o m p l y  

w i t h  the n o t i c e  or o r d e r  of the d e p a r t m e n t  u n d e r  A S  35.10.220, 3 5 . 1 0 . -  

240, or 35. 10.260, the d e p a r t m e n t  m a y  r e m o v e  the e n c r o a c h m e n t ,  or 

c a u s e  it to be rem o v e d .  The o w n e r  o f  the u n a u t h o r i z e d  e n c r o a c h m e n t  

s h a l l  p a y  to the d e p a r t m e n t

( 1 ) the e x p e n s e  of t h e  r e m o v a l  o f  the e n c r o a c h m e n t ;

(2 ) all costs and e x p e n s e s  p a i d  b y  the s t a t e  as a r e s u l t  of 

a c l a i m  or c l a i m s  f i l e d  against t h e  s t a t e  b y  t h i r d  p a r t i e s  for d a m a g e s  

d u e  to delays b e c a u s e  the e n c r o a c h m e n t  w a s  n o t  cha n g e d ,  r e m o v e d ,  or 

r e l o c a t e d  a c c o r d i n g  to the o r d e r  o f  the d e p a r t m e n t ;  and

(3) c o s t s  and expense o f  suit.

* S e c .  7. AS 3 5 . 2 5 . 0 2 0  is r e p e a l e d  a n d  r e e n a c t e d  to read:

Sec. 3 5 . 2 5 . 0 2 0 .  D E F I N I T I O N S .  In this title, u n l e s s  the c o n t e x t  

r e q u i r e s  o t h e r w i s e ,

( 1 ) " c o n s t r u c t i o n” o r  a d e r i v a t i v e  o f  t h e  t e r m  " c o n s t r u c­

t i o n "  m e a n s  c o n s t r u c t i o n ,  r e c o n s t r u c t i o n ,  a l t e r a t i o n ,  i m p r o v e m e n t ,  or 

m a j o r  repair;
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(2 ) " c o s t  of c h a nge, r e l o c a t i o n ,  or  r e m o v a l "  m e a n s  the 

e n t i r e  co s t  i n c u r r e d  by  the u t i l i t y  p r o p e r l y  a t t r i b u t e d  to the c h a nge, 

r e l o c a t i o n ,  or r e m o v a l  of a f a c i l i t y ,  less any c o s t s  for i m p r o v e m e n t s

o r  u p g r a d i n g  o v e r  and above t h e  c o s t  of a f u n c t i o n a l l y  equal f a c i l i t y ;

*
i f  a f a c i l i t y  is to be r e l o c a t e d  a n d  r e p l a c e d  w i t h  n e w  e q u i p m e n t ,  

t h e r e  s h a l l  a l s o  b e  s u b t r a c t e d  f r o m  the e n t i r e  c o s t  a n y  s a l v a g e  v a l u e  

d e r i v e d  f r o m  the o l d  facility;

(3) " d e p a r t m e n t "  m e a n s  the D e p a r t m e n t  of  T r a n s p o r t a t i o n  and 

P u b l i c  F a c i l i t i e s ;

(4) " e n c r o a c h m e n t "  i n c l u d e s  a tower, p o le, p o l e l i n e , pipe, 

p i p e l i n e ,  d r i v e w a y ,  p r i v a t e  road, fe n c e ,  b i l l b o a r d ,  s t a n d  or b u i l d i n g ,  

o r  a s t r u c t u r e  or o b j e c t  of a n y  k i n d  t h a t  is o r  h a s  b e e n  p l a c e d  in, 

on, u n d e r ,  or o v e r  a p o r t i o n  o f  a p u b l i c  f a c i l i t y ;

(5) " m a i n t e n a n c e "  m e a n s  the p r e s e r v a t i o n  of each t y p e  of 

f a c i l i t y  as n e a r l y  as p o s s i b l e  in its o r i g i n a l  c o n d i t i o n  as c o n­

st r u c t e d ,  or as improved;

(6 ) " p u b l i c  b u i l d i n g "  m e a n s  a b u i l d i n g  o w n e d  or c o n t r o l l e d  

a n d  h e l d  b y  the s t a t e  for g o v e r n m e n t  or p u b l i c  use;

(7) " p u b l i c  f a c i l i t y "  o r  " p u b l i c  w o r k "  m e a n s  a s t r u c t u r e  or 

p r o j e c t  c o n s t r u c t e d  o r  m a i n t a i n e d  b y  the d e p a r t m e n t  ex c e p t  a i r p o r t s  

a n d  h i g h w a y s ,  a n d  i n c l u d e s  p u b l i c  buildi.ngs, b o a t  h a r b o r s ,  p o r t  f a c i l­

iti e s ,  dikes, j e t t i e s ,  and brca* a c e r s ;

(8 ) " u t i l i t y "  i n c l u d e s  a c o r p o r a t i o n ,  c o m p a n y ,  i n d i v i d u a l ,  

o r  a s s o c i a t i o n  of i n d i v i d u a l s ,  o r  a l e s see, tru s t e e ,  or c o u r t - a p p o i n t­

e d  r e c e i v e r ,  that owns, operates, m a n a g e s ,  or c o n t r o l s  a line, p l a n t ,  

p i p e l i n e ,  or s y s t e m  f o r  f u r n i s h i n g ,  p r o d u c i n g ,  g e n e r a t i n g ,  t r a n s m i t­

tin g ,  or d i s t r i b u t i n g  power, e l e c t r i c i t y ,  c o m m u n i c a t i o n s ,  t e l e c o m m u­

n i c a t i o n s ,  w a t e r ,  gas, oil, p e t r o l e u m  p r o d u c t s ,  c o a l  or o t her m i n e r a l  

s l u r r y ,  steam, h e at, light, c h e m i c a l s ,  air, s e w a g e ,  d r a i n a g e  n o t

-9- C S H B  1 5 9 (C&RA)



c o n n e c t e d  w i t h  p u b l i c  f a c i l i t y  d r a i n a g e ,  i r r i g a t i o n ,  or s i m i l a r  p r o d­

uc t s  i n c l u d i n g  p u b l i c l y  o w n e d  fi r e  and p o l i c e  s i g n a l  s y s t e m s  and 

s t r e e t  l i g h t i n g  s y s t e m s  t h a t  d i r e c t l y  or i n d i r e c t l y  s e r v e  the p u b l i c  

or a s e g m e n t  of the p u b l i c ;  " u t i l i t y "  al s o  i n c l u d e s  a c o r p o r a t i o n ,  

c o m p a n y ,  i n d i v i d u a l ,  or a s s o c i a t i o n  o f  i n d i v i d u a l s ,  or a lessee,

t r u s t e e ,  or c o u r t - a p p o i n t e d  r e c e i v e r  th a t  owns, o p e r a t e s ,  m a n a g e s ,  or 

c o n t r o l s  a n y  s y s t e m  for f u r n i s h i n g  t r a n s p o r t a t i o n  of g o o d s  or p e r s o n s  

b y  m e a n s  of  a rai l w a y ,  t r a m w a y ,  c a b l e w a y ,  c o n v e y o r ,  flume, canal,

t u n n e l ,  p i p e l i n e ,  or a s i m i l a r  m e a n s ;

(9) " u t i l i t y  f a c i l i t y "  i n c l u d e s  p o l e s ,  p l a nts, lines,

t r e n c h e s ,  b r i d g e s ,  u t i l i d o r s ,  t u n n e l s ,  p i p e l i n e s ,  and a n y  o t h e r  s y s t e m  

for f u r n i s h i n g ,  p r o d u c i n g ,  g e n e r a t i n g ,  t r a n s m i t t i n g ,  or d i s t r i b u t i n g  

p o w e r ,  e l e c t r i c i t y ,  c o m m u n i c a t i o n s ,  t e l e c o m m u n i c a t i o n s ,  w a t e r ,  gas, 

oil, p e t r o l e u m  p r o d u c t s ,  c o a l  o r  o t h e r  m i n e r a l  slurry, steam, heat, 

light, c h e m i c a l s ,  air, s e w a g e ,  d r a i n a g e  n o t  c o n n e c t e d  w i t h  a p u b l i c  

f a c i l i t y  d r a i n a g e  system, i r r i g a t i o n ,  or a n o t h e r  s u b s t a n c e ;  " u t i l i t y  

f a c i l i t y "  al s o  i n c l u d e s  a s y s t e m  for f u r n i s h i n g  t r a n s p o r t a t i o n  of

g o o d s  or p e r s o n s  b y  m e a n s  of  a r a i l w a y ,  tramway, c a b l e w a y ,  c o n v e y o r ,  

flume, canal, tunnel, p i p e l i n e ,  o r  a s i m i l a r  means.

Sec. 8 . T h i s  A c t  takes e f f e c t  J u l y  1, 1985.



A M E N D M E N T

Offered in the C o m m u n i t y  & B y :  G r u e n b e r g

Regional Affairs C o m m i t t e e  H o u s e  Bill No. 159

1. C h a n g e  Title as follows:

" A n  A c t  relating to the u s e  of State Airports, Public Facilities a n d  

H i g h w a y s  for Utility E n c r o a c h m e n t ,  a n d  other p u r p o s e s ,  a n d  providing for 

a n  effective date."

f
2. A S  02,15.090 is a m e n d e d  b y  a d d i n g  a n e w  subsection as follows:

(c) In its proprietary capacity acting as agent for the state with

respect to a n y  airport facility, the d e p a r t m e n t  or a n y  municipality acting

in a similar capacity m a y  calculate a n d  jrant a credit against fees c h a r g e d

u n d e r  this section to a n y  air carrier c h a r g i n g  n a s s e n g e r  tarrifs b e t w e e n  

that airport facility a n d  other destinations w h i c h  cost n o  m o r e  p e r  mile 

than the a v e r a g e  p e r  mile p a s s e n g e r  tarrif c h a r g e d  b y  all regularly 

s c h e d u l e d  air carriers b e t w e e n  the ten m o s t  frequently traveled domestic 

air routes in the contiguous continental Uni'ed States.

3. R e n u m b e r  all s u c c eeding sections.



§ 02.15.090 A l a s k a  St a t u t e s § 02.15.100

Sec. 02.15.090. O peration and use privileges, (a) State operation. In 
operating an airport or air navigation facility owned or controlled by the 
state, the departm ent may enter into contracts, leases and other 
arrangem ents covering periods not exceeding 55 years with a person or 
municipality or the United States, granting the privilege of using or 
improving an airport or air navigation facility or a portion of it or space 
in it for commercial or governmental purposes; or conferring the 
privilege of supplying goods, commodities, services or facilities a t an 
airport or air navigation facility. The departm ent may establish the 
terms and conditions and fix the charges, rentals, and fees for the 
privileges or services, which are reasonable and uniform for the same 
class of privilege or service. These terms, conditions, charges, rentals 
and fees shall be established with due regard to the property and 
improvements used and the expense of operation to the state. In no case 
shall the public be deprived of its rightful, equal and uniform use of the 
airport, air navigation facility or portion thereof.

(b) Other operation. The departm ent may by contract or other 
arrangem ent, upon a consideration fixed by it, g ran t to any qualified 
municipality or person for a reasonable period of time the privilege of 
operating, as agent of the sta te  or otherwise, any airport owned or 
controlled by the state. No municipality or person granted that privilege 
may operate the airport other than as a public airport or enter into any 
contract, lease or other arrangem ent in connection with the operation 
which the departm ent may not have undertaken under (a) of this section.

~ A A - (§ 5 E ch 123 SLA 1949; added by § 1 ch 117 SLA 1959)

ec. 02.15.095. Ground transporta tion : “ Courtesy cars.” Not­
withstanding the provisions of AS 02.15.090(a), the departm ent may not 
exclude from the streets, roads, highways, parking facilities or other 
portions of a state-operated airport designated for operation or parking 
of ground transportation vehicles, nor may the departm ent prohibit from 
picking up and discharging passengers, those motor vehicles commonly 
known as “courtesy cars” owned or operated by hotels, motels or other 
similar places of public accommodation for the transportation of their 
guests to and from the airport a t the request of the guest and for which 
service no charge is made to the guest. (§ 1 ch 9 SLA 1974)

Sec. 02.15.100. Liens. The departm ent may enforce the payment of 
any charges for repairs, improvements, storage, or care of personal 
property made or furnished by the departm ent or its agents, in 
connection with the operation of an airport or air navigation facility 
owned or operated by the state. The state  has those lien rights generally 
allowed by law to secure payment for those services. (§ 5 E ch 123 SLA 
1949; added by § 1 ch 117 SLA 1959)
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1 (6) _ " m a i n t e n a n c e "  m e a n s  t h e  p r e s e r v a t i o n  of e a c h  type o f

2 f a c i l i t y  as n e a r l y  as p o s s i b l e  i n  its o r i g i n a l  c o n d i t i o n  as c o n s t r u c t -

3 ed, o r  as i m p r o v e d ;  ‘

4 (7) " p u b l i c  b u i l d i n g "  m e a n s  a b u i l d i n g  o w n e d  o r  c o n t r o l l e d

5 a n d  h e l d  b y  t he  s t a t e  fo r g o v e r n m e n t  or  p u b l i c  use;

6 (8) " p u b l i c  f a c i l i t y "  o r  " p u b l i c  w o r k "  m e a n s  any  s t r u c t u r e

7 o r  p r o j e c t  c o n s t r u c t e d  o r  m a i n t a i n e d  b y  t h e  d e p a r t m e n t  e x c e p t  a i r p o r t s

.8 a n d  h i g h w a y s ,  a n d  i n c l u d e s  p u b l i c  b u i l d i n g s ,  b o a t  ha rb o r s ,  p o r t  f a c i l -

9 ities, d i k e s ,  j e t t i e s ,  a n d  b r e a k w a t e r s ;  *

10 (9) " u t i l i t y "  i n c l u d e s  a n y  c o r p o r a t i o n ,  co mpany, i n d i v i d u -

11 a l , o r  a s s o c i a t i o n  o f  i n d i v i d u a l s ,  o r  a n y  lessee, trustee, or  cou rt -

12 a p p o i n t e d  r e c e i v e r ,  that owns, o p e r a t e s ,  m a n a g e s ,  ox* c o n t r o l s  a n y

13 line, pl a n t ,  p i p e l i n e ,  o r  s y s t e m  f o r  f ur n i s h i n g ,  p r o d u c i n g ,  g e n e r a t -  *•

14 ing, t r a n s m i t t i n g ,  o r  d i s t r i b u t i n g  pow er , e l ec tr ic ity , c o m m u n i c a t i o n s ,

13 t e l e c o m m u n i c a t i o n s ,  wa t e r ,  gas, oil, p e t r o l e u m  p roducts, c o a l  o r  o t h e r

16 m i n e r a l  s l u rr y,  s te a m ,  h ea t,  light, c h e m i c a l s ,  air, s e wa ge,  d r a i n a g e

17 n o t  c o n n e c t e d  w i t h  p u b l i c  f a c i l i t y  d r a i n a g e ,  i rr iga ti on , o r  s i m i l a r

18 [ r  .oducts i n c l u d i n g  p u b l i c l y  o w n e d  f i r e  a n d  p o l i c e  s i g n a l  s y s t e m s  a n d

19 s t r e e t  l i g h t i n g  s y s t e m s  w h i c h  d i r e c t l y  o r  i n d i r e c t l y  s e r v e  t h e  p u b l i c

20 o r  a s e g m e n t  of  the p u bl ic ; " u t i l i t y "  a l s o  i n c l u d e s  a n y  c o r p o r a t i o n ,  •

21  c o m p a n y ,  i n d i v i d u a l ,  o r  a s s o c i a t i o n  of i n d i v i d u a l s ,  o r  a n y  lessee,

22 t r u s t e e ,  o r  c o u r t - a p p o i n t e d  r e c e i v e r  tha t owns, op erates, m a n a g e s ,  o r

23 c o n t r o l s  a n y  s y s t e m  f o r  f u r n i s h i n g  t r a n s p o r t a t i o n  of g o o d s  o r  p e r s o n s

24 "  b y  m e a n s  of a r a i l w a y ,  t ra mw ay , c a b l e w a y ,  conveyor, flume, canal,

25 "* tu n n e l ,  p i p e l i n e ,  o r  a s i m i l a r  m e a n s ;  • •

26 (10) " u t i l i t y  f a c i l i t y "  i n c l u d e s  poles, p l a n t s ,  lines,

27 t r e n c h e s ,  b r i d g e s ,  u t i l i d o r s ,  t u n n e l s ,  p i p e l i n e s ,  a nd  any o t h e r  s y s t e m

23 f o r  f u r n i s h i n g ,  p r o d u c i n g ,  g e n e r a t i n g ,  t r a n s m i t t i n g ,  o r  d i s t r i b u t i n g

29 p o w e r ,  e l e c t r i c i t y ,  c o m m u n i c a t i o n s ,  t e l e c o m m u n i c a t i o n s ,  w a t e r ,  gas,

$
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House Bill 159

L e t t e r  of  Intent:

It is the p o l i c y  of  the s t a t e  t h a t  the D e p a r t m e n t  o f  T r a n s p o r t a t i o n  
s h a l l  a c c o m m o d a t e  the s a f e  p l a c e m e n t  o f  u t i l i t y  f a c i l i t i e s  in s t a t e  
a i r p o r t  xmgtofesixGi£mwaiym a n d  p u b l i c  f a c i l i t y  r i g h t s  o f  way.

H o u s e  B i l l  I6C>

L e t t e r  o f  I n t e n t

It is t h e  p o l i c y  of the s t a t e  t h a t  the D e p a r t m e n t  o f  T r a n s p o r t a t i o n  
s h a l l  a c c o m m o d a t e  the s a f e  p l a c e m e n t  o f  u t i l i t y  f a c i l i t i e s  in s t a t e  
h i g h w a y  r i g h t s  of  way.

H B 1 6 0
as f ollows:

b y  the d e p a r t m e n t  as a c o s t  o f  h i g h w a y  c o n s t r u c t i o n  if the u t i l i t y  
f a c i l i t y  is p r o p e r l y  i n s t a l l e d  in a c c o r d a n c e  w i t h  a p e r m i t  i s s u e d  
u n d e r  r e g u l a t i o n s  a d o p t e d  b y  the d e p a r t m e n t ;

b y  the d e p a r t m e n t  or b y  the u t i l i t y  w h e r e  i n s t a l l a t i o n  is m a d e  
w i t h o u t  p e r m i t ,  b u t  u n d e r  d e p a r t m e n t a l  a u t h o r i z a t i o n  m a d e  u n d e r  
r e g u l a t i o n ;  or

b y  the u t i l i t y  in all o t h e r  cases.



BY  THIS R U LES  COMMITTEE BY 
R E Q U E S T  OF T HE  GO VE R N O RI I N  T H E  H O U S E

H O U S E  B I L L  NO. 160

IN THE  L E G I S L A T U R E  OF  T H E  S T A T E  OF A L A S K A

F O U R T E E N T H  L E G I S L A T U R E  - F I R S T  S E S SI ON

A  B I L L

"An Act  r e l a t i n g  to r el oc a t i o n  of ut ilities incident 

to h i g h w a y  p rojects; and pr o v i d i n g  for an e f f ec ti ve

B E  IT E N A C T E D  BY T HE L E G I S L A T U R E  OF T H E  STATE OF  ALAS KA  

/  *j f L c y io t y / \ /  A ^ / l 9 . 2 ^ 0 2 0 j ’/c ) amevtdcd/to T/fzd/*

I A 5  l9. ̂ -5. is

S&cMor\ : 2, A s o 'Vo CfC)  tS  ce^ xv J. ..........
(c) Th e cost of  change, relocation, o r  remov al  n ece ssitated *" by 

h i g h w a y  c o n s t r u c t i o n  is [A COS T OF H I G H W A Y  CONSTRUCTION] to be p a i d  

[BY THE  STATE] in a c c o r d a n c e  w i t h  A S  19.45.001(4) as follows:

/  ’ / (1) /  by tfle depax'tment (is a cosft of h f e h w a y  construction / i f

/ the f / c il it y/w as  j m s t a l l e /  b e f o r /  J u l y  /. 196o/rei>actlless c/f w h e t h e r  

the/f acil j/ty is A u t h o r i z e d  by a/pe rm it /a t t h y  time / h e  change, / r e l o ­

cation, >6r remfrval of /he f ac/ l i t y  i/  regui/ed; /  /  /  /

s t r u / t i o n  pr b y  fche/utilitff, d e p e n d i n g  o n  the /terms / o f  bne titi/ity 

p e j m i t  if/ the fa c/lity wa s i n s t a l l e d  cyr a u t h o r i z e d  u n d e r  / h e  a u t ho ri ty  

d i  a u t / l i t y  pe/ ni t iss ue d a f / e r  July 1, 196(0; I f f

f  ( 3 ) / b y  t h e / u t i l i / y  if th« facil/ty w a /  i n s t /ll ed  after J u l y ,

1, V960, a n d /th er e iJ s  no m : i l i t y  / e m i t  5o r the/facij/iLty; 77 7
f  / 4 )  by tme u t / l i t y  if/the facility

ocation/providedr for i/t the lytility p e r m i t . / .less of w h e t h e r  the

u t i l i t y  perm it  requir es  p ay me nt  by the d e pa rt me nt

N O T W IT H S T A N D IN G

T H E  TERMS OR P RO VI S I O N S  OF  A N Y  E X I S T I N G  PERMIT, AGREE MEN T,  R E GUL AT IO N

O R  S T AT UTE  TO THE CONTRARY].

/ c /  f 7 )  Thi s Act takes effect Ju l y  1, 1985

„ w n  1 6 0



D E P A R T M E N T  O F  T R A N S P O R T A T I O N  A N D  P U B L I C  F A C I L I T I E S  

AM E N D M E N T  T O  U T I L I T Y  P E R M I T  F O R  P L A C E M E N T  

OF U T I L I T Y  F A C I L I T I E S  W I T H I N  H I G H W A Y  R I G H T S - O F - W A Y

T h i s  a g r e e m e n t  b e t w e e n  the D e p a r t m e n t  o f  T r a n s p o r t a t i o n  a n d  

P u b l i c  F a c i l i t i e s  ( h e r e i n a f t e r  r e f e r r e d  to as the D E P A R T M E N T )  a n d

_________________________________________ •________________  ( h e r e i n a f t e r  r e f e r r e d

to as the U TILITY) a m e n d s  t h o s e  p r o v i s i o n s  o f  all u t i l i t y  p e r m i t  

I a g r e e m e n t s  b e t w e e n  the D E P A R T M E N T  a n d  the U T I L I T Y  e x i s t i n g  on the

e f f e c t i v e  d a t e  of  this a m e n d m e n t  that r e l a t e  to the q u e s t i o n  of 

w h o  s h all b e a r  the c o s t  of chan g e ,  r e l o c a t i o n ,  a d j u s t m e n t ,  or  

r e m o v a l  o f  u t i l i t y  f a c i l i t i e s  l o c a t e d  w i t h i n  h i g h w a y  r i g h t s - o f -  

w a y  w h e n  su c h  change, r e l o c a t i o n ,  a d j u s t m e n t  or r e m o v a l  is n e c e s -

I s i t a t e d  b y  h i g h w a y  c o n s t r u c t i o n .  N o t w i t h s t a n d i n g  a n y  e x i s t i n g

» 1 
1 l a n g u a g e  to the c o n t r a r y ,  the cost of change, r e l o c a t i o n ,  a d j u s t -

I ment, or r e m o v a l  o f  u t i l i t y  f a c i l i t i e s  l o c a t e d  w i t h i n  h i g h w a y

1 r i g h t s - o f - w a y  s h a l l  b e  a p p o r t i o n e d  as follows:

If the u t i l i t y  f a c i l i t i e s  h a v e  b e e n  i n s t a l l e d  in 
a c c o r d a n c e  w i t h  the p r o v i s i o n s  of the e x i s t i n g  
permit, t h e n  the c o s t  o f  change, r e l o c a t i o n ,  
a d j u s t m e n t ,  o r  r e m o v a l  of t h e s e  f a c i l i t i e s  n e c e s­
si t a t e d  b y  h i g h w a y  c o n s t r u c t i o n  is a c o s t  o f  that 
h i g h w a y  c o n s t r u c t i o n  to b e  p a i d  b y  the S t a t e  in 
a c c o r d a n c e  w i t h  A S  1 9 . 4 5 . 0 0 1 ( 4 ) .

" C o s t  of  c h a n g e ,  r e l o c a t i o n ,  o r  r e m o v a l "  as used 
h e r e  m e a n s  the e n t i r e  c o s t  i n c u r r e d  b y  the u t i l i t y  
p r o p e r l y  a t t r i b u t e d  to the c h a n g e ,  r e l o c a t i o n ,  or 
r e m o v a l  of a f a c i l i t y ,  less a n y  c o s t s  for i m p r o v e­
m e n t s  or  u p g r a d i n g  o v e r  a n d  a b o v e  the cost of 
f u n c t i o n a l l y  e q u a l  f a c i l i t y ;  if a f a c i l i t y  is to 
b e  r e l o c a t e d  a n d  r e p l a c e d  w i t h  n e w  equ i p m e n t ,  
t h e r e  s h a l l  a l s o  be  s u b t r a c t e d  f r o m  the e n t i r e  
c o s t  a n y  s a l v a g e  v a l u e  d e r i v e d  f r o m  the old f a c i l­
ity.

■ - ’’v:Vv



T h e  i n t e n t  of this A m e n d m e n t  is to p r o v i d e  a s s u r a n c e  that the 

U T I L I T Y  w i l l  not be r e q u i r e d  to b e a r  the c o s t  of a n y  change, r e­

loc a t i o n ,  a d j u s t m e n t  or r e m o v a l  of its f a c i l i t i e s  as a r e s u l t  of 

h i g h w a y  c o n s t r u c t i o n  p r o v i d e d  that the f a c i l i t i e s  w e r e  i n s t a l l e d  

u n d e r  the a u t h o r i t y  of a v a l i d  e x i s t i n g  p e r m i t  a n d  h a v e  b e e n  

p r o p e r l y  l o c a t e d  a c c o r d i n g  to the t e rms o f  that permit.

T h i s  a m e n d m e n t  b e c o m e s  e f f e c t i v e  as o f  the da t e  o f  the D e p a r t m e n t  

r e p r e s e n t a t i v e ' s  s i g n ature.

A p p r o v a l :

U T I L I T Y D E P A R T M E N T

A u t h o r i z e d  R e p r e s e n t a t i v e A u t n o r i z e d  R e p r e s e n t a t i v e

P o s i t i o n P o s i t i o n

D a t e Da t e

- 2 -
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ar.aivsis

ihe need 'for this law is to provide statutory authority ter che acccrmoda- 
tion and relocation of utility raciiiries within State rights-of-way for 
the other Department nodes - airports, harbors, and public buildings - 
similar to what AS 19.25.010 - 19.25.020 presently allows for‘State high­
ways .

We don't anticipate any Dep-— r'cnent fiscal impact because we are presently
reimbursing utility facility relocation costs for tnese nodes if "they meet
code and are under permit. However, no statute authority for this reir- 
bursement presently exists. In 1981, department policy evolved to allow 
for this reimbursement.

We d o n’t anticipate any opposition to this proposal.

We d o n’t anticipate any savings/ccsts differences from the present situa­
tion due tr this proposal for either the Department or the Utility.

Tnis law would provide statutory authority for the Department to permit 
utility facility accommodation/relocation reimbursement similar to chat 
presently allowed within highway rights-of-way. Also, this Act is neces­
sary fcr consistency with highway projects, and housekeeping for the De­
partment operations.



S U M M A R Y / E X P L A N A T I O N  OF  INTENT

Th i s  l e g i s l a t i o n  w o u l d  p r o v i d e  the S tat e a m e a n s  to requ ir e proper 

u t i l i t y  installment, and to e n s u r e  that the u t i l i t y  co m p a n i e s  are 

f i n a n c i a l l y  r e s p o n s i b l e  for r e l o c a t i n g  u t i l i t y  f a ci li ti es when  

they w e r e  i l l e g a l l y  p l a c e d  in S t a t e  r i g h t - o f - w a y s .  It w o u l d  also 

p r o v i d e  the S ta te s t a t u t o r y  a u t h o r i t y  to issue u t i l i t y  perm it s 

for p r o p e r  u t i l i t y  f a c i l i t y  i n s t a l m e n t s  in a i r po rt s,  p u b l i c  Buildings 

and  h ar bo rs , a n d  r e i m b u r s e  u t i l i t y  c o m p a n i e s  for f a c i l i t y  relocation 

due to S tate c o n s t r u c t i o n  projects.



The need for this legislation is to provide statute authority for the 
accomodation and relocation of utility facilities within State Rights- 
Of-Way for other Departmental modes - airports, harbors, and public build­
ings. This addition would be similar to what AS 19.25.020 presently 

allows for State Highways. Statute authority presently doesn't exist to 
aliov/ for relocation reimbursement.

■M



Mailbox Permits - A N A L Y S I S

A S  19.25.200 requires written permits for all e n c r o a c h m e n t s  within the hiirhwav 

rights of w a y .  Historically, no permits h a v e  bee n  issued for mailboxes within the
right-of-way. Recently the O m b u d s m a n ' s  office criticized the Department for not

c o m p l y i n g  with statutory a n d  regulatory laws concerning issuance of permits for

encr o a c h m e n t s ,  indicating a need to either issue permits for mailboxes or mocifv

the law so permits are not required as a general rule.

If permits w e r e  to be issued in accordance with present law, substantial field a n d  

office w o r k  w o u l d  be required with virtually no increase in either the safety o r  

efficiency of o u r  transportation system. First, a complete inventory of all rural 
r o a d w a y s  w o u l d  be required to determine the location a n d  addressee of ea c h  

mailbox. S e c o n d ,  permits wo u l d  h a v e  to be written and-mailed to each mailbox 

o w n e r .  B a s e d  o n  the costs of our continuing photologging inventory, w e  estimate 

the mailbox inventory at $200,000 ov e r  a three y e a r  period. ( T n e  photologging 

images alone dc not provide sufficient information from which to comDile a mailbox 

inventory). A s s u m i n g  10,000 mailboxes presently exist a n d  each permit takes live 

minutes to complete, the cost of writing the initial permits equals approximately 

$20,000 a n d  the cost of mailing s a m e  equals $2,000.00. Consequently, the total 
cost o v e r  a three year period to inventory a n d  issue permits tor 10,000 existing 

mailboxes w o u l d  approximate $222 ,000, cr approximately $22/box.

In addition to the initial e x p e n s e  there w o u l d  be continuing expenses to maintain 
the permit s y s t e m  for mailboxes. Estimated cost to maintain the mailbox permit 

system is $ 5 ,000/annum.
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Y o u  h a v e  r e q u e s t e d  t h a t  I e x a m i n e  A l a s k a ' s  a i r l i n e  incu 
to d e t e r m i n e  if t h e r e  is a n y  m e t h o d  b y  w h i c h  the s t a t e  _.~d 
a f f e c t  the p r i c e s  b e i n g  c h a r g e d  for t r a v e l  b e t w e e n  A l a s k a  
a n d  the o t h e r  States. The p r i c e  of  a i r  t r a v e l  is g e n e r a l l y  
r e c o g n i z e d  as b e i n g  h i g h e r  p e r  a i r  m i l e  b e t w e e n  A l a s k a  a n d  
p o i n t s  south, t h a n  b e t w e e n  e q u i v a l e n t  d i s t a n c e s  in the c o n­
ti n e n t a l  U.S..

U n d e r  the A i r l i n e  D e r e g u l a t i o n  A c t  o f  1978 (P.L. 95-504), 
the r e s t r i c t i o n s  on r a i s i n g  o r  l o w e r i n g  f a r e s  f o r  d o m e s t i c  
t r a v e l  w e r e  m i n i m i z e d .  O t h e r  t h a n  a t h i r t y  d a y  n o t i c e  r e ­
qu i r e m e n t ,  the a i r l i n e s  h a v e  b e e n  a b l e  to set f a r e s  as t h e y  
w i sh. In so m e  m a r k e t s  this h a s  r e s u l t e d  in l o w e r  f a res as 
c o m p e t i t i o n  h a s  grown, in s o m e  m a r k e t s  s u c h  as A l a s k a ,  the 
d e r e g u l a t i o n  h a s  n o t  a p p r e c i a b l y  l o w e r e d  p r i c e s .  T h e  p o w e r  
of  the s t a t e  to a f f e c t  i n t e r s t a t e  t r a v e l  is l i m i t e d  b y  the 
d o c t r i n e  o f  f e d e r a l  p r e e m p t i o n .  In e s s e n c e  the f e d e r a l  g o v­
er n m e n t ' s  a u t h o r i t y  o v e r  th i s  a r e a  p r e e m p t s  a n y  e f f o r t s  b y  
the s t a t e  to r e g u l a t e  or a f f e c t  the p r i c e s  c h a r g e d  b y  
c a r r i e r s  f o r  i n t e r s t a t e  travel.

T h i s  does n o t  m e a n  th a t  the s t a t e  c a n n o t  a c t  at all, s i m p l y  
t h a t  it m u s t  act w i t h o u t  i n t r u d i n g  u p o n  th a t  a r e a  c o n t r o l l e d  
b y  f e d e r a l  law. T h e  A i r l i n e  D e r e g u l a t i o n  A c t  (P.L. 95-504) 
a d d r e s s e d  this q u e s t i o n  in s e c t i o n  4(a) a n d  p r o v i d e d  that n o  
s t a t e  c o u l d  e n a c t  a n y  law. r e g u l a t i o n ,  or o t h e r  p r o v i s i o n  
h a v i n g  the f o r c e  or e f f e c t  o f  l a w  r e l a t i n g  to rates, r o u tes, 
or  s e r v i c e s  o f  a n y  i n t e r s t a t e  a i r  c a r r i e r .  T h i s  p r o h i b i t i o n

A l a s k a ' s  A i r l i n e  I n d u s t r y  
(Work O r d e r  No. 14-0620)

R e p r e s e n t a t i v e  G r u e n b e r g  
C h a i r m a n ,
H e a l t h ,  E d u c a t i o n ,  & S o c i a l  S e r v i c e s  C o m m i t t e e
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c o n t a i n s  a n  e x c e p t i o n  h o w e v e r ,  as r e g a r d s  a S t a t e ' s  p r o p r i­
e t a r y  p o w e r s  a n d  r i g h t s  as the o w n e r  or o p e r a t o r  o f  an a i r­
port. As an owner, t h e  s t a t e  e x e r c i s e s  p r o p r i e t a r y  r i g h t s  
in c h a r g i n g  the a i r  c a r r i e r s  fe e s  f o r  l a n d i n g ,  p a r k i n g ,  t e r­
m i n a l  s p a c e  a n d  fuel. T h e  two p l a c e s  in w h i c h  A l a s k a  e x e r­
cises  s u c h  r i g h t s  are A n c h o r a g e  a n d  F a i r b a n k s ,  t h r o u g h  the 
D e p a r t m e n t  o f  T r a n s p o r t a t i o n  a n d  P u b l i c  F a c i l i t i e s .
It is p o s s i b l e  t h a t  t h e  s t a t e  c o u l d  u s e  it's p r o p r i e t a r y  
p o w e r s  to a d v a n c e  a c o n s u m e r  i n t e r e s t ,  s u c h  as l o w e r  
a i r f a r e s .  A s s u m i n g  th a t  the s t a t e  is l e g i t i m a t e l y  c h a r g i n g  
f or the u s e  o f  it's f a c i l i t i e s  t h r o u g h  the u s e  o f  landing, 
p a r k i n g ,  s p a c e  a n d  f u e l  fees, t h e  s t a t e  c o u l d  g i v e  a c r e d i t  
a g a i n s t  t h o s e  c h a r g e s  to t h o s e  a i r  c a r r i e r s  w h o  m a i n t a i n  a 
p a r t i c u l a r  a i r f a r e .  T h i s  w o u l d  b e  i n t e n d e d  to e n c o u r a g e  
l o w e r  a i r f a r e s  f o r  c u s t o m e r s ,  a t  n o  c o s t  to t h e  a i r  carrier. 
T o  b e  a p e r m i s s i b l e  law, it is i m p o r t a n t  t h a t  the c r e d i t  b e  
a f u n c t i o n  o f  t h e  S t a t e ' s  p r o p r i e t a r y  p o w e r s ,  a n d  n o t  an  
e f f o r t  to r e q u i r e  a i r  c a r r i e r s  to set s p e c i f i c  a i r f a r e s .  
A l t h o u g h  a n  a i r  c a r r i e r  c o u l d  s t i l l  a r g u e  t h a t  the s t a t e  is 
a t t e m p t i n g  to r e g u l a t e  a i r  fares, a n d  h e n c e  is v i o l a t i n g  
federal, law, th i s  a p p r o a c h  w o u l d  a p p e a r  to h a v e  a g o o d  
c h a n c e  o f  s u r v i v i n g  a c o u r t  c h a l l e n g e .  A s s u m i n g  th a t  the 
c r e d i t  w o u l d  b e  e n t i r e l y  o p t i o n a l  w i t h  the a i r  car r i e r ,  it 
w o u l d  s e e m  d i f f i c u l t  to a r g u e  t h a t  t h e  s t a t e  is i m p o s i n g  a 
b u r d e n  o n  i n t e r s t a t e  c o m m e r c e ,  o r  v i o l a t i n g  f e d e r a l  p r e­
e m p t i o n  o f  the c o n t r o l  of  a i r f a r e s .

It is a l s o  p o s s i b l e  t h a t  a c l o s e  e x a m i n a t i o n  of the c h a r g e s  
m a d e  for the u s e  of  A l a s k a ' s  a i r p o r t s  w o u l d  r e v e a l  an  a d d i­
ti o n a l  t a x  or fee c o u l d  l e g i t i m a t e l y  b e  c h a r g e d  t h a t  is n o t  
b e i n g  c o l l e c t e d  at p r e s e n t .  If so, t h e  s t a t e  w o u l d  n o t  b e  
l o s i n g  a n y  r e v e n u e s  c u r r e n t l y  g o i n g  i n t o  the g e n e r a l  fund. 
T h e  a m o u n t  of r e v e n u e  that c o u l d  b e  c o l l e c t e d  is g o v e r n e d  b y  
f e d e r a l  law, 49 U.S.C. 1513.

I h a v e  c o n t a c t e d  the s t a t e  D . O . T . P . F .  a n d  r e q u e s t e d  f u r t h e r  
i n f o r m a t i o n  o n  the c a l c u l a t i o n  of  the p a r t i c u l a r  fe e s  b e i n g  
c o l l e c t e d  for the u s e  of  a i r p o r t  f a c i l i t i e s .  I h a v e  a l s o  
s p o k e n  to the f e d e r a l  D.O.T. c o n c e r n i n g  c a l c u l a t i o n  of a i r­
line  t a riffs. I  w i l l  al s o  b e  r e c e i v i n g  i n f o r m a t i o n  on the 
m e t h o d o l o g y  o f  d e t e r m i n i n g  c o s t s  p e r  a i r l i n e  m i le.
A s s u m i n g  t h a t  a c r e d i t  s y s t e m  is i m p l e m e n t e d ,  it w i l l  b e  
n e c e s s a r y  to d e v e l o p  a m e t h o d  f o r  c o m p a r i n g  c o s t s  b e t w e e n  
p a r t i c u l a r  a i r  routes.

A l l  o f  the a b o v e  a l s o  a s s u m e s  th a t  the s t a t e  is w i l l i n g  to 
f o r e g o  r e v e n u e  f r o m  a i r p o r t  fees in o r d e r  to p r o m o t e


