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550.10

3. The State financial reports (including
Financial Status Reports, Cash Reports, and
claims for advances and reimbursements) contain
accurate and reliable financial data, and are
presented in accordance with the terms of appli-

cable agreements.

To acccmpTish the purposes outlined above, a representative
number of charges to State awards will be tested. The test
should be representative of the universe of State awards
received, and all cost categories that materially affc-ct

the av/ard. The test is to determine whether the charges:

1. Are necessary and reasonable for the proper

administratiun of the program;

2. Conform to any limitations or exclusions in the

award;

3. Were given consistent accounting treatment and
applied uniformly to both State-assisted and

other activities of the recipient;

4. Did not include cost properly chargeable to other

State-assisted programs;

5. Were properly recorded (i.e., correct amount,

date) and supported by source documentation,

6. Were approved in advance, if su'ject ve prior

approval;

7. Were incurred in accordance with competitive

purchasing procedures; and

8. Were allocated equitably to benefiting activ-

ities, including non-State activities.
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550.11

If the auditor becomes aware of irregularities ii the
recipient organization, the auditor will notify the grantor
agency and grantee management officials above the level of
involvement. Irregularities include such matters as con-
flicts of interest, falsification of records or reports,

and misappropriation of funds or other assets.

The report issued by the auditor should include

1. Fir'incial statements, including footnotes, of the

grantee organization;

2. The auditorsl comments on the financial state-

ments which should;

A. Identify the statements examined, and the

period covered;

B. Identify the various programs under which
the organization received State funds, and

the amount of the awards received;

C. State that the audit was done in accordance

with tl P audit requirement of the State;

D. Express an opinion as to whether the finan-

cial statements are fairly presented in

accordance with generally accepted
accounting principles. If an unqualified
opinion cannot be expressed,

state the nature of the qualification.

3. The auditors' comments on compliance and internal

control which;
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550.12

A. Include comments on weaknesses in, and
noncompliance with, the systems of internal
control, separately identifying material

weaknesses;

B. Identify the nature and impact of any noted
instances of noncompliance with the terms of
agreements and those provisions of State law
or regulations that could have a material
effect on the financial statements and

reports; and

C. Contain an expression of positive assurance
with respect to compliance with requirements
for tested items, and negative assurance for

untested items.
4. Comments on the accuracy and completeness of
financial reports anti clai.;:: for advances or

reimbursement to State agencies; and

5. Comments on corrective action taken or planned by

tie recipient.
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Attachment P ofO MB Circular A-102was issued
in 1979 for ihc purpose ofestablishing the "Single
Audit" process for slate and local governments
and Indian tribal governments that receive Fed-
eral assistance. The Attachment provides for
independent audits of financial operations includ-
ing compliance with certain provisions of Federal
laws and regulations of an entity's Federal assis-
tance programs.

Although Attachment P has been in existence
for approximately four years, implementation of
the single audit approach is still in its infancy.
Through 1983. only about 750 single audits had
been conducted, or were in process, nationwide.
Since Attachment P's issuance, several problems
in bringing about timely implementation of the
singie audit process have surfaced. These prob-
lems. which are currently being addressed by the
Congress, the Federal Office of Management and
Budget (OMB) and other Federal departments
and agencies, include the following:

< The single audit process has required signif-
icant adjustments to the existing approa .n
to Federal assistance program audits by
Federal departments and agencies and slate
and local governments.

« Specific guidance to Federal agencies on how
to fulfill their roles has been slow in devel-
oping. State and local governments have also
experienced delays in their own implemen-
tation process even when Federal guidance
was available.

< Federal and stale and local government pro-
gram staff have often been the last to be
included in the single audit implementation
process.

Because the single audit process is all encom-
passing in its coverage of Federal assistance pro-
grams nationwide. Congress has become con-
cerned about the pace of implementation and has
voiced its intention to pass legislation requiring
mandatory single audits for most Federal grants
and grantees. At this writing. Senate Bill 1511)
has been unanimously passed in the Senate, and
U.K. 4321 has been introduced on the lloorof the
Mouse tif Representatives.

There is no question that Congressional inter-
est and concern has sparked new interest on the
part of the ONIIl. OMB has recently revised
Attachment I* and has been working with the
Federal agencies and Congress, as well as state
and local governments, in trying to provide
instructions designed to meet the needs of most
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participants in the single audit process. Revised
Attachment P is not expected to materially differ
from the legislation. Through revisions to the
Attachment and with new legislation, it is expected
that previous barriers to full implementation of
the single audit will be eliminated or substantially
reduced.

This article is intended for those who have not
implemented the single audit process and for those
who have implemented it but have some ques-
tions about their role in that process. The attide
discusses the duties and responsibilities of the
cognizant audit agency, the auditor and the gran-
tee during the single audit process and is based
upon the successful implementation of the single
audit process at the City of Portland. Oregon for
the years ended June 30. 1982 and 1983.

The Cognizant Audit
Agency’s Role

Through March 1982. O M B assigned cognizant
Federal agencies to the largest 1.000 state and
local governments in the United States. After the
initial assignments. O MB specified that the Fed-
eral agency providing the most Federal assis-
tance dollars to previously unassigned local gov-
ernments would become the cognizant Federal
agency for those governments. Although it is
expected that O MB will make more specific cog-
nizant Federal agency assignments, those gov-
ernments without a specific assignment can obtain
one by either requesting an O MB assignment or
contacting the Federal agency providing the most
Federal assistance to the local government.

The Office of the Inspector General for Audit
(O1G) of the cognizant Federal agency becomes
the cognizant audit agency during the single audit
process. The OIG serves as the catalyst for the
successful completion of the single audit.

Once the cognizant audit agency has been
determined, and an auditor selected, it is impor-
tant that open lines of communication he estab-
lished between the cognizant audit agency, the
auditor and the grantee. The grantee should
arrange a meeting of all parties to the audit to
discuss the various aspects of the single audit. A
sense of mutual respect and cooperation should
he developed at this initial meeting.

The initial meeting for the City of Portland
single audit stressed the following important
points:

= How interaction between the City and its

various Federal grantor agencies would be

coordinated by the cognizant audit agency

for future audit related issues.

The extent of technical assistance which could

be sought from the cognizant audit agcnc,

by the auditor and the grantee.

= The procedures to be used in determining
the scope of Federal programs to be audited.

»

M

< The extent of auditor testing necessary to
fulfill the Attachment P requirements.
< The sampling plan and sampling methods to
be used in the audit.
< The setting of tentative checkpoints for all
phases of the audit and establishing the
expected report issuance date.
= The required financial information to be
included in the audit report.
= Further emphasizing and clarifying the roles
of the cognizant audit agency, the auditor
and the grantee.
The cognizant audi: agency's specific respon-
sibilities arc defined n paragraph 16 of revised
Attachment P. Paragraph 16 identities seven areas
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of responsibility: however, this article will address
what we believe arc the four key responsibilities
of the cognizant audit agency in assuring that the
single audit is effectively carried out. namely:
» Acting as a liaison between grantor agencies
and (he grantee and auditor.
< Providing technical advice and assistance to
the grantee and auditor.
< Reviewing submitted audit reports and dis-
tributing such reports to grantor agencies.
« Performing quality control reviews of non-
Fedcral audit organizations.

Actine as a Liaison Between Grantor Agencies
and the Grantee and Auditor

The cognizant audit agency serves as the rep-
resentative of the appropriate grantor agencies
and the grantors’ own respective Federal audit
agencies during the single audit process. Prior to
implementation of the single au lit concept,
numerous individual Federal and private auditors
performed individual grant audits of the various
Federal assistance programs. Under the single
audit, the cognizant audit agency functions as a
liaison between the various Federal agencies and
the grantee and the auditor. During the single
audit of the Cily of Portland, the cognizant audit
agency communicated with each of the Federal
audit offices of the major grantor agencies for
any special concerns the agencies had mbout the
City’s Fedcr i assistance programs. These con-
cerns were then communicated to the grantee and
auditor. The cognizant audit agency also
interceded on behalf of the grantee when a Fed-
eral audit agency wanted to conduct an individual
audit ol’onc of its own programs. The agency was
informe J that a single audit was in process at the
City ami the Federal audit agency discontinued
its won, until the single audit was completed and
the resu is published.

Although the single audit process and the cog-
nizant audit agency's liaison efforts will substan-
tially reduce the likelihood of separate audits being
performed. Federal agencies may sull perform
individual audits of the Federal programs. As
staled in paragraph 20 of revised Attachment |1

"The provisions of this Attachment do not
limit the nulluiritv of Federal agencies to per-
form audits or i liter revu sxt:J recipient enti-
ties. I f however, audits arrangedfor by recip-
ients meet the requirements of this Attach-
ment. oil Federal avenues shall rely on them.

and titi additional financial and compliance
audit work shall he required, obtained, or con-
ducted, unless warranted. |fa Federal agency
requires ,.ddtional audit work be performed,
it shall build upon the work already done. The
Federal agency requiring additional audit work
shall arrange for funding tl.e cost of such
additional audit work."

Providing Technical Advice and Assistance to
the Grantee and Auditor

Technical advice and assistance by the cogni-
zant audit agency helps the grantee and auditor
understand the brcad'.h and scope of the work to
be performed. Technical advice and assistance
by the cognizant audit agency is not dictated or
imposed but offered on an "as needed" basis.
Technical questions can arise during the single
audit process which can only be addressed by
the cognizant audit agency. Additionally, the
cognizant audit agency can provide updates of
any recent changes to Attachment P and related
publication*. Cognizant audit agencies can also
assist in determining the level of financial infor-
mation to be included in the audit report as well
as providing direction as to the level of audit
scope to be performed and clarification regarding
compliance requirements of the Federal assis-
tance programs.

Instances have arisen where 'he auditor might
w.'iu the cognizant audit agency to "approve"
the audit plan. While ii is important that the cog-
nizant audit agency concur on the scope of Fed-
eral programs to be audited, it should be stressed
that cognizant audit agencies will not approve
the audit plan of procedures to be performed.
The auditor is solely responsible for developine
an adequate means of conducting an audit both
in accordance with the terms of the audit contract
and in accordance with generally accepted audit-
ing standards. This means that the auditor will
use professional judgment in determining which

and how many tests of transactions are to he
made.

Ill-viewing Submitted Audit Reports and
Distributing Such Reports to Grantor Agencies
Alter the and;' report is submitted, the cogni-
zant audit agency will perform a desk review to
determine whether the report contains all of the
required elements. Specifically, the cognizant audit

agency and Federal grr ,ilor agencies want to know
whether:



< The audit was performed in accordance with
the Standards for Audit of Governmental,
Oreanirations, Programs, Activities and
Functions tYellow Book) promulgated by
<he Comptroller General as they pertain to
financial and compliance audit s. and whether
the audit report contains the tuditor's opin-
ion with appropriate comments if an unqual-
ified opinion cannot be expressed.

« The audit report contains appropriate finan-
cial statements covering Fedc d funds, the
period under audit, the programs audited,
and the amounts of funds audited.

= The audit report contains auditors' com-
ments on Federal program compliance, the
compliance areas tested, idcntiticatic a of
audit findings and any expenditures ques-
tioned.

« The audit report includes the auditor's opin-
ion on internal control.

e The report contains comments on the accu-
racy and completeness of financial reports
and claims fwadvances and reimbursement
and whether corrective action of auditors’
findings was taken or is planned.

After performing a desk review, the cognizant
audit agency will distribute the report to the Fed-
eral audit offices responsible for each respective
program. The report will include a transmittal
letter which identifies the report, any discrep-
ancies noted during the desk review and whether
the report contains findings which require action
by the Federal audit offices.

Each Federal audit office will then distribute
the report to responsible program officials for
action within their respective departments. They,
in turn, will be responsible for requiring grantees
to take actions to correct deficiencies in accor-
dance with recommendations contained in the
audit report.

For those findings known as cos* ecutting issues
(findings affecting more than one Federal agency
or program), the cognizant audit ngencv will
coordinate and track resolution of the findings to
satisfactory completion.

Performing Quality Control lievietvs of
Xonfederal Audit Drum noons

Quality control reviews are reviews by the cog-
nizant audit agency ol the work performed by the
auditor on single audits and may be oftwo is pes:

tl) Narrow focus, which is a quality control
review made to determine whether a por-

tion of the audit work was properly per-
formed.

(2) Comprehensive, which is a review of the
quality of all audit work perfomcd.

Quality control reviews arc routinely per-
formed by the cognizant audit agency to deter-
tine eeehethcr audit work performed was ade-
quatc and in accordance with prescribed require-
ments and standards Cognizant audit agencies,
upon disclosure of significant inadequacies in an
audit, will advise the grantee of the inadequacies
and request the auditor to take corrective actions.
Although they rarely occur, if major inadequa-
cies or repetitive substandard performance arc
evident, the cognizant audit agency may refer the
auditor to appropriate professional organiza-
tions.

The Grantee’s Role

The grantee's role is particularly important to
ensuring a successful single audit. This is pri-
marily due to the magnitude of the coordination
process, internally and externally. In addition to
coordinating with ine cognizant audit ag= icy and
the audit firm, the grantee's role involves coor-
dination among a wide variety of professional
disciplines within the local government—
accountants, engineers, social service workers,
administrators and elected officials, among oth-
ers. This can be further compounded when the
Federal programs are from a variety of sources
teach with separate compliance requirements) and
dispersed to many internal or subrecipient agen-
cies ich having distinct systems and procc-
dtires).

Because of th.ie factors, the grantee should
begin well in advance of the audit to systemali-
cully organize personnel and reference material
and to develop a written policy and procedures
program which will assign the duties and respon-
sibilities of each party.

The grantee can get needed assistance from
Federal program managers to help begin the sin-
gle audit process. Federal program managers are
required to inform each grantee of the single audit
requirements for their respective programs. From
a Federal department and agency perspective,
these managers have sole responsibility for mak-
ing sure the single audit process is underway.
They should be able to provide grantees with
appropriate reference material, such as pertinent
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OMB circulars, including Attachment P to OMB
Circular A-102 and the other documents listed in
that Attachment. Federal program managers wilt
also have information available such as audit due
dates and. if known, contact persons at the gran-
tee's ccgnizant audit agency for technical 855
tance in conducting the audit. The Federal m v
gram manager should also be able to p «
information to grantees on any requiremen
recom ..ended procedures for obtaining the
vices of an auditor.

Complete centralization of grant authority a(...
responsibility is not necessry for a successful
Attachment P engagement: however, it is impor-
tant that one person within the organization be
assigned to coordinate the Attachment P activi-
ties.

Developing an Inventory of Federal Programs

The initial phase of a single audit for the gran-
tee. after designation of a cognizant audit agency
and after the initial meeting with the auditor and
jogmzant audit agency discussed previously, is
to determine the Federal asl’ ‘'s"eee programs for
which the grantee lias responsibility. This inven-
tory can be developed by reference to depart-
ment :r fund budgets and contract files as well
as communication with department managers.

The inventory should identify the particular
program, the approved funding level, the respon-
sible Federal grantor agency, the department
responsible for the program and the expected
expenditures for the period inder audit. Revised
Attachment P defines Federal assistance and
Federal assistance programs as follows:

n. 'Federal assistance' means: the transfer
0j money, property, services or anytliinv of
value to a recipient in ordei to accomplish a
public purpose of support or stimulation
authoris'd by Federal statute, llironeb crams,
cooperative agreements, loans, loan guar-
antees. interest subsidies, insurance, direct
appropriations and work stndv proerams.
whether received directly from the Federal
(iovernment. orindirectly through anotherlevel
ol government tpass throngliM: anil cost tvpe
contracts which are entered into under Fed-
eral procurement reputations lor purchase,
lease or barter ol'property or services tor the
direct bene/it or use oj the Federal (iovcrne
mcnt tail entilv will be deemed to lie the recip-
ient ol Federal assistance lor as long as it lias

an outstanding loan due the Federal Govern-
ment in excess 0f$25.000).

"b. 'Federal assistance proprain’isa primp-
infl ofone or inijrc activitiesfor which Federal
assistance monies are disbursed in order to
achieve a public purpose. Federal assistance
programs are generally listed in the Cata-
logue ofFederal Domestic Assistance.”

Also important in determining and preparing
the inventory is to identify the original Federal
source of funds. In many instances, funds may
be passed through several government levels:
Federal to state, state to county or city, county
or city to urban development agency, etc.
Regardless of the level or tier at which a local
government received the funds, if a Federal
assistance agreement was the original source of
funds. Attachment P of Circular A-102 will apply
in all respects. Often, the only wav to be certain
is by thoroughly reading the agreement for ref-
erences to Federal laws and regulations or by
communicating with the state or local agency
disseminating the funds.

Finally, it is important to identify any ub-
recipients with which the grantee has contracted
to perform services for the Federal programs.
Revised Attachment P specifically deals with state,
local or Indian tribal governments which pass
funds through to lower tier organizations. It states:

"The transfer Ipass-tliroiighi of Federal mon-
ies by the recipient entity to sub-recipients will
result in certain additional audit-related
responsibilities:

a. The recipient entity is responsible for
determining that the expenditures of
Federal monies by the sub-recipients are
also in accordance with applicable laws
and reputations. This responsibility may
be discharged by relying upon indepen-
dent audits performed lor the sub-recip-
ients. relying upon appropriate proce-
dures performed by the recipient's inter-
nal audit or program manageinent
personnel, expanding the scope ol the
independent financial and compliance
audit of the recipient to encompass test-
ing ofsub-recipients' charges or a com-
bination ofthese procedures.

"It. The recipient entity is responsible for

reviewing audit and oilier reports snh-
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mined hy mid for sub-recipients and
identifying questioned costs and oilier
findings pertaining to the Federal monies
passed through to the sub-recipients: and
properly accountinglJ'or questioned costs
and pursuing recovery or taking other
appropriate follow-up actions.

"c. The recipient's independent auditor is
responsible Jbr reviewing the recipient's
systems for monitoring and disbursing
funds to sub-recipients and for obtaining
and acting on sub-recipient auditreports:
testing to determine whether these sys-
tems are functioning in accordance with
the prescribed procedures: commenting
on the recipient's monitoring and dis-
bursing pro- edures with respect to sub-
recipients. if warranted by the circttm-
sta.ices: and considering win :her reported
sub-recipient questioned costs require
adjustment of the recipient's financial
statements, footnote disclosure, or mod-
ification of the auditor's report. The pro-
cedures tofulfill these responsibilities shall
be determined by the auditor, exercising
professiot aljudgment.

"d. The recipient should discuss the above
matters, as necessary, with its sub-recip-
ients. and particularly sub-recipients for
whom a Federal cognizant agency has
not been assigned."”

Attachment P docs not specifically address sub-
recipient organizations which are private ' . >
profit" or "nonprofit" entities. The grantee is
responsible under Attachment P for such orga-
nizations because the grantee is required to
establish and maintain systems of nternal control
to ensure compliance with laws and regulations
affecting the expenditure of Federal funds. Some
testing of these private sub-recipient entities’
transactions may be performed by the auditor
through sampling procedures unless the grantee
requires them to obtain independent audits. The
level of auditor testing of particular sub-recipient
organizations may also he reduced if the grantee
employs internal auditors to regularly monitor
and review these organizations.

Regardless of the scope of auditor testing, an
inventory of all sub-recipient organizations
receiving Federal funds should he developed to
allow for appropriate levels ol testing hy the audi-
tor.

Preparingfor the Audit

In preparing for the single audit, the grantee
should be aware that the audit will focus on the
legal ar.d regulatory compliance features of the
Federal assistance programs and on the internal
control procedures operating to assure compli-
ance.

The grantee's audit coordinator should become
familiar, prior to the audit, with the ..uplicable
laws and regulations of the Federal assistance
programs. A good starting point is to obtain and
read Attachment P of OMB Circular A-102.
Attachment P. with its compliance supplement,
addresses the minimum audit requirements for
(1) financial reporting and (2) compliance pur-
poses. Many questions about the single audit may
result from the initial reading of A;;achment P.
OMB has anticipated this and *ns published a
booklet entitled Questions anil Answers on the
single audit provisions of O.VB Circular A-102.
The booklet is easy to read gad a very useful tool
for reaching a better understanding of some of
the more frequent areas of concern about the
single audit. Preparation time may also be spent
conducting an examination of grant files, resolv-
ing potential lindincs, preparing required audit
schedules and conducting workshops for project
managers to explain the process and what will be
required of them during the audit process.

Some limited pre-audit reviews were con-
ducted by the City of Portland's central grant
management staff in suspected problem areas.
The staff met with each of the grant program
managers to brief them on the timing and extent
of the audit, staffand space needs and to establish
a reliable line of communication internally. This
was aided by having a central automated
accounting system and ready access to grant
agreements, letters of credit and a library of ref-
erence materials.

Under a decentralized system, as employed by
the Cily of Portland prior to IWO. a large amount
of time may have to be spent accumulating and
reading grant applications anJ) agreements,
reconciling grant financial reports to one or sev-
eral general ledgers and developing a small library
of reference materials. This is primarily a one-
time investment which will assist the audit coor-
dinator for several year* :0 come.

The importance of the coordinator being avail-
able and assisting protect managers cannot he
overemphasized at this stage. Thorough planning
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will minimize auditor findings at a later date,
many of which may come about as a result of
inadequate or disorganized records.

Idcniifyhig and Resolving Arens of Suspected
Nnncoinpliance

The single audit process normally results in
identification by the auditor of suspected ques-
tioned costs or c .ists recommended for disallow-
ance resulting from failure to comply with the
compliance requirements of the Federal assis-
tance programs. The auditor may also have iden-
tified certain weaknesses in internal controls which
will be included in the audit report as a finding.

Prior to resolution ofall findings, it is important
that the grantee fully understand the specifics of
each finding. Findings may sometimes result from
incorrect understanding of the applicable law or
regulation. Many potential findings can be resolved
by making sure an jncondensed version of the
law is available and thoroughly reviewed. Other
findings may be resolved through a more thor-
ough search by the grantee of file data. Findings
should never initially be taken at face value, but
should he lully researched too make sure they
are accurate.

The grantee should review a written report
draft of the findings, prior to publication, to ensure
that the findings are fair statements of fact. For
example, isolated instances of noncomplianee
should not be presented as internal control sys-
tem deficiencies.

Ttikint> Corrective Action

The results of the audit may require the grantee
to correct system deficiencies as well as provide
additional responses to ihe applicable grantor
agencies regarding questioned cwts. costs rec-
ommend for disallowance and the correction .
deficiencies. According to the latest revision to
OMH Circular A-102. Federal agencies are
lequired by OMH Circular A-50 to obtain reso-
lution of audit findings wiilun six months alter
receipt ol an audit report submitted by nonlederal
auditors. Although resolution may be achieved
within six mouths, ii may lake up to a year before
imal action on major findings has been taken.
I liereloie. it is important th. t the audit coordi-
nator continue in this role until all findings are
coiisidcied resolved and corrective action has
been taken, or acknowledged, by the applicable
grantor agencies.

Documentation of the results of corrective
actions should be maintained by ihecrantee for
subsequent year reviews by the auditoe.a grantor
agency, or the cognizant audit agency

Paying for the Audit

The OMB recognizes that the cos of doing
audits of Federally assisted programsia a legiti-
mate and allowable cost. However, score. Federal
grants provide directly for audit cos&while oth-
ers do not. In instances whete they dsiroc. OMB
has issued instructions to Federal apartments
that, for grantees with an indirect cos allocation
plan, costs for the audit should be innbded in thy
plan. Where no cost allocation plactexists, the
grantee may develop such a plan specifically to
cover the costs of the audit attributicte to Fed-
eral assistance programs.

At the City of Portland, the grarcportion of
the audit fee was allocated based oncirect audit
hours for programs specifically cxsnined with
dollar volume allocation for program not spe-
cifically examined by the auditor. TheCity chose
the direct charging method for paymca over using
its indirect cost allocation plan becuisc many of
lhe City's grants do not include indnecr cost.s. or
they have been negotiated so low thotaminority
of the grants would end up paying feea majority
of the audit.

The Auditors’ Role

The auditors' role is to determine isAc grantee
is in compliance with the applicabfc fcjws and
regulations governing the Federal assistance pro-
grams. The financial audit aspects arc<econdary
to the compliance elements of the «r.gie audit.
In achieving this objective, there are many
important steps which the auditor needs to carry

out. particularly during the planning pause of the
audit.

Selecting the Scope oj i'edcrid Programs to he
Audited

Using the grantee's inventory of Federal assr-
lance programs, the auditor must select and test
transactions from each Federal assistance pro-
gram with total expenditures (duringa one-year
period encompassed by the audit) equal to. or
exceeding either SSMXMKIO or Y,i of thegrantee's
total expenditure of Federal assixtiueir funds,
whichever is greater. A representative sample of
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transactions must also be tested for other Federal
assistance programs below the aforementioned
limit. The number of other Federal assistance
programs selected for audit will depend on the
number of assistance programs which fall under
fine limit previously mentioned and through other
professional judgements.

Regardless of the number and dollar amount
of Federal assistance programs selected for audit,
the ajuitor should review the selection with the
grantce.and the selection should be submitted to
the cognizant audit agency for concurrence.

Federal assistance programs under Attach-
ment P arc defined by the five digit reference
number contained in the OMB's Catalogue of
Federal Domestic Assistance. These reference
numbers arc the same numbers which identify
Federal assistance programs in the Compliance
Supplementfor Single Audits ofState and Local
Governments (the Green Book) issued by OMB.
Grantees may have several grants which fall within
a particular program. The auditor should become
thoroughly familiar with the Green Book since it
will primarily serve as the basis for development
of the audit plan.

The auditor should also consider including in
the selection of Federal assistance programs to
be audited those programs where there are known
or suspected areas of noncompliance. Such areas
of known or suspected noncompliance can be
obtained through conversations with the grantee,
newspaper publications, grantor correspondence
or other sources.

If any of the Federal assistance programs
selected have sub-recipients, a random and/or
stratified sampling of those sub-recipients should
also be included in the audit if the sub-recipients
do not already conduct their own independent
audits, or the grantee does not have internal audi-
tors which perform such audits or reviews.

Determining the lleiptired Information to he
Included ‘it the Audit Report

The financial information included in the audit
report for a single audii should he comprehensive
enough to allow the various Federal grantors to
agree program expenditures and unexpended
balances to cumulative financial status reports
received from the grantees. This was accom-
plished in the City of Portland single audit hy
includinean additional financial schedule of grant
activity for the period under audit in the City's

comprehensive annual financial .eporl which
contained:

o Grantor and grant agreement number

< Grant reporting period

< Grant award and cumulative grant draw-
downs'

e Cumulative xpenditurcs for the grant
reporting period*

= Unexpected grant bat :c

*// llte grant reporting pi  ®l is different than
the period tinder audit, c. rrent audit period
drawdowns and expenditures should also be
reported.

Information regarding drawdowns and expen-
ditures should agree to the grantee reports filed
with the grantor and to the grantee’s audited books
of account.

All auditors' findings and deficiencies should
be included in the audit report. Findings and defi-
ciencies will result from a failure to comply with
applicable laws and regulations which include
inadequate documentation of expenditures,
expenditures which do not meet the basic pur-
pose of the grant and other specific violations of
the grant agreements. Findings and deficiencies
should be quantified and may ultimately result in
a disallowance of costs by the grantor. Findings
which cannot be quantified should also be dis-
closed. All findings and deficiencies, regardless
of their significance, mast be disclosed in the
audit report.

The formal and level of information to be
included in the audit report for the Attachment
P audit should be reviewed with the cognizant
audit agency and grantee for concurrence prior
to beginning the audit.

Paragraph 13 of Revised Attachment P speci-
fies what is to be included in the auditor's reports:

"lal The audit report shall.,,ate that the audit
was petformed in accordance with the provi-
sions of Paragraph 7/the Standards far Audit
of Governmental (Irgani:tilions. Programs,
Activities and Functions t Yellow lloohil and
include:

"til An auditor's report on financial state-
ments anil on a schedule of Federal
assistance: the entity's basic financial
statements; and a schedule of Federal
assistance showing the total expendi-

tures lor eat It Federal assistance pro-
gram.
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“121 An auditor's report on the study and
evaluation ofinternal control performed
as part of the financial and compliance
audit, including the material weaknesses
identified as a result of the evaluation.

An auditor's report containing a state-
ment o f positive assurance with respect
to items testedfor compliance with the
applicable laws and regulations, includ-
ing the laws and regulations pertaining
to financial reports and claims to Fed-
eral agencies for advances and reim-

(3

bursements. and negative assurance lor
untested items: and the material instances
ofnoncompliance and instances or indi-
cations offraud, abuse, or illegal acts
fi.t.nd during or in connection with, the
audit. The latter should include an iden-
tification of the total amounts ques-
tinned, ifany. as a result of noncompli-
ance. fraud, abc.se, or illegal acts for
each Federal assistance program, with-
out regard to whether a condition giving
rise to the t/uestioned cost has been cor-
rected andlor the recipient entity does or
does not agree with the finding or ques-
tioned cost; and the individual amounts
ofquestioned costsfor material instances
of noncompliance and instances and
indications offraud, abuse orillegal acts
with materiality determined on the basis
of the relationship of the amount ques-
tioned to the Federal awards or claims
for advance or reimbursement: the
potential cumulative effect of instances
which by themselves may not be mate-
rial. and the Federal Government's obli-
gation torecoverclaims thatare improper
or not supported.

"tb| The three parts ol the audit report may
he bound into a single report, or simulta-
neously presented to the cognition audit
agency as separate documents."

Developing the Audit Plan

Ilie general audit plan should be developed in
accordance with the provisions of the Standards
bn- Alula ol'lioveriuneniul Organitu 'ins. Pro-
grams. At twines ami Functions (Yellow liookl
promuluated by the Comptroller General as they
penam to financial and co’ plianee audits and
'she timdeli-'es lor Financial and Compliance
Audits ol Federally Assisted Programs (Red

Bookl. These publications address the general
audit procedures which need to be followed and
standards which should be maintained.

The most important part of the audit plan is
the development of procedures to determine
compliance with the laws and regulations of the
selected Federal assistance programs. The sources
which the auditor should use are the Compliance
Supplementfor Single Audits ofState and Local
Governments issued by the OMB (Green Bool;),
the various grant agreements, and Attachments
A through 0 of OMB Circular A-102.

The Green Book identifies major compliance
requirements of about 90% of all Federal assis-
tance programs. The auditor's obliga:lon under
a single audit, for those Federal assistance pro-
grams selected for audit which are included in
the Green Book, is to determine if the grantee
has complied with all the requirements included
in the Green Book. The auditor is not responsible
for determining compliance with additional
requirements included in the grant agreements
which were omitted from the Green Book.

The auditor may select for audit Federal assis-
tance programs which have not been included in
the Green Book. In these cases, the auditor should
refer to the specific grant agreements to develop
the audit procedures. All compliance aspects of
the grant agreements for these programs should
be cxat lined by the auditor.

Altai hments A through O of Circular A-102
deal wi.h specific compliance requircm nts which
overlap most, if not ail. Federal assistance pro-
grams. These attachments, which deal with prop-
erty control and cash management and procure-
ment practices, among others, should be an inte-
gral pari of the development of the audit plan.

Allocation of indirect costs to grant programs
is a common practice among state and local gov-
ernments. OMB Circular A-S7 specifically deals
with indirect cost allocation plans and should also
be used by the auditor in developing the audit
plan.

Attachment |’ stresses the importance ofa sys-
tems approach to the audit. The auditor should
test the internal controls of the grantee to deter-
mine if systems are in place to ensure compliance
with the grant provisions. This approach is most
practical and efficient when compliance require-
ments are the same for many programs. When
compliance requirements overlap many of the
programs to be tested, the auditor should con-
sider designing audit procedures to place reliance
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on lhc systems of internal controls. In many
instances, turnover, compliance requirements do
not overlap and the auditor m isl design audit
procedures with emphasis on direct verification
of complain’ e requirements rather than controls
reliance.

Communicating the Audit Requirements
The auditor and grantee must be certain that
each fully understands the scope of the work to
be performed and the process of resolving differ-
ences as well as findings and deficiencies. Com-
munication between both parties-should exist
during the selection of Federal assistance pro-
grams to be audited, development of the audit
plan and conducting the audit. Misunderstand-
ings can be reduced if the auditor and grantee
clearly define and understand the following:
o Who has overall grantee responsibility for
the single audit?
< What audit schedules will be prepared by
the grantee: by whom and in what time frame?
< What specifically is to be accomplished by
the auditor?
= What is the process for communicating sus-
pected audit findings and deficiencies to the
grantee?
= How and in what time frame will audit find-
ings and deficiencies attempt to be resolved?
< What is the time frame for starting and com-
pleting the audit?
< Communication of audit requirements to
subrecipients, who will do it and in what
lime frame?

Conducting the Audit

When performing the audit procedures, the
auditor may identify certain expenditures that arc
in violation of the grant provisions. The auditor
should identify and report the violation to the
grantee as soon as possible to enable the grantee
to attempt to resolve the issue or reach a con-
currence. In some instances, violations can be
resolved by obtaining additional audit evidence
which could not be previously located. If the
issue cannot be resolved, then the auditor is
required to report the finding in the audit report.

If the auditor determined that there may be a
number of similar violations in the population of
transactions being tested, then the auditor may
want to extend the audit procedures to identify
such items.

In certain cases, the auditor may identify or
become aware of instances of fraud.The auditor
is required by Federal law to notify tlu cognizant
audit agency of the fraud once the transaction
has specifically been identified. Tlu: cognizant
audit agency will then make a determination as
to what course of action is to be taken: It is also
important that upper levels of granue manage-
ment be notified as well at the time die transac-
tion is identified.

The auditor must also adcquatcly clicumcnt in
the audit workpapers the extent of th: work per-
formed. A simple narrative that the work was
completed is not sufficient. The workpipera should
identify what transactions were icstcii how and
why they were tested and the conclusiwis reached.
The auditor's workpapers may be subpict to qual-
ity control review by the cognizant rudit agency
and such workpapers, tc. be acceptblc.must dem-
onstrate and document the level amii extent of
work performed.

Summary

A single audit can be an effective way to exam-
ine Federal assistance programs if nrtc roles of
the cognizant audit agency, the auditar..and gran-
tee are fully understood by each paiTyand prop-
erly carried out. At the City of Porilanlithe initial
Attachment P audit cost 47 percent tas than in
the prior year when individual proctam audits
were performed and the audit was much more
comprehensive, covering 60 percent otTall Fed-
eral program dollar volume. The savbnsenabied
more money to be spent on program operations
instead of administrative costs.

Additionally, the reduction of indivUbal grant
audits because of implementation of Amuehmeni
P at the Cily of Portland has allowed more staff
to be available for implementing hrondbascd
improvements to internal control procedures. This
has allowed Portland to make gradual reductions
of stalling levels as the systems improvements
become operational.

State and local governments which have not
implemented the single audit process sheuld begin
now to develop plans for its implementation in
the near future. The single audit, if properly
implemented and conducted, can be a more effi-
cient and effective means of performing Federal
assistance program audits.



MEMORANDUM State of Alaska

TO Hon. John Pugh, Commissioner oate: March 18, 1985
Department of Health a
Social Services file no1  356-341-85

TELEPHONE NO: 465_3600

from: Norman C. Gorsuch subject. Payment of lump sum
Attcrpja™General appropriations for
hospital construc-
tion

Ey: Jafnes L. Baldwin
Assistant Attorney General
Governmental Affairs-Juneau

You have asked if it is permissible for the Department
of Health and Social Services (DHSS) to pay money granted to the
City of Cordova for hospital construction in a lump sum. The
city admits that it is not prepared to begin work on the hospital
project. The city is requesting this advance in the form of an
endowment so that it can iInvest the money and obtain interest
income. The city believes it can, through investment of the en-
dowment, increase the amount ultimately available for hospital
construction.

- We believe that the investment of public grant money

; during a delay pending implementation of the purpose of the grant
iIs an unauthorized usel The appropriation was made to DHSS to
finance renovation and repair of various public health facili-
ties. Sec. 4, Ch. 24, SLA 1984, p. 55, 1. 15. The department
finances grants for the construction of health care facilities
under AS 18.25 from accounts credited with amounts from the ap-
propriation. We believe the legislature did not intend to ap-

. propriate money to capitalize an investment program for the grant
recipient. Use of public grant money for iInvestment capital
constitutes a diversion from the purpose assigned by the legisla-
ture for the appropriation made to finance the grant. A state
certifying officer who authorizes a payment voucher for the dis-
bursement of money to a grantee with knowledge that the <gr™ntee
intends a diversion is subject to the duties imposed by AS 37.-
10.030(3), 37.10.040 and the criminal penalties imposed by AS
44.21.050.

We recognize that 1t 1is reasonable for a grantee to

< temporarily secure grant money in some way pending disbursement
for the purpose of the grant. It would be wasteful to penalize
grantees for productive use of the money pending disbursement.
However, it is not proper for a grantee to unduly delay the dis-
bursement of grant money in its possession. Traditionally, 1in-
terest earned on advances of public grant money during a period
or. "undue™ delay 1is considered property of the grantor. 1 R.
Cappalli, Federal Grants and Cooperative Agreements § 5.11
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Department of Health & Page iR

Social Services 366-341-85
(1532). In his treatise, Cappalli observes: 'Nothing preordains
this result except its historical respectability.” Id., ch. 5,
p. 23. This view is probably one that will be adopted by the
Alaska courts. Seme indication of the Alaska Supreme Court®s

philosophy may be found in Ellis v. City of Valdes, 686 P.2d 700
(Alaska 1974). In Ellis, the court declared "gisc'eticn to spend
or not to spend within the parameters set by the legislature,
rests with the agency for whose use the funds have been appropri-
ated.” 636 P.2d at 705 (citation omitted). By this the court
meant that the power to choose the means to accomplish the pur-
pose assigned by the legislature is up to the administering state
agency. This places squarely upon the administering agency the
responsibility to prevent the diversion of an appropriation for
unauthorized purposes.

The legislative purpose assigned by law for the Cordova
Hospital 1is «"DKSS renovation and repair.” Sec. 4, ch. 24, SLA
1984, p. 55, line 15. Use of the money to generate further reve-
nue for the grant recipient, absent specific statutory authority,
would be an unauthorized use of public money. IT the money in
the state treasury exceeds the amount necessary to finance obli-
gations, the commissioner of revenue Invests it iIn accordance
with AS 37.10.070. The interest income earned is credited to the
treasury and is considered an unrestricted receipt available for
appropriation for any purpose.

State r.mn-r decisions precisely on this 1issue were not
located. It is probable that fiscal procedures and interpreta-
tions” applied by the federal government constitute persuasive
authority because nearly all of the statutes applicable to gov-
ernment fund accounting are derived from the days when Alaska was
a federal territory. The federal comptroller general has consis- -/
tently held that interest "earned by a grantee on money advanced "=
by tla United States under a grant agreement belongs to the
United States rather than to the grantee. All interest is re- In-
quired to be accounted for as money of the United States, and ;
must be deposited In the treasury as miscellaneous receipts under
31 U.S.C. 484. 42 Comp. Gen. 289 (1962); 40 Comp. Gen. 81 (1960).,

This general rule applies whether the grantee is a pub-
lic or private agency. Exceptions to this rule may only be au-
thorized by law. For example, states are specifically permitted
by 42 U.S.C. 4213, to retain Iinterest earned on grant money held
awaiting disbursement.\The rationale for the prohibition is that
statutes authorizing grant programs contemplate that recipients
may not profit other than in the manner and tothe extent pro-
vided by law. Money paid to a grantee is not to be held, but is
to be applied promptly to the grant purposes. /7/1 Comp. Gen. 652
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(1922) . *Mr* other words, money is paid out to a grantee to accom-
plish the grant purposes, not for the grantee to invest the money
and earn interest at the expense of the treasury./"

Care should be taken when applying the. advice giver, in
this opinion to other grant programs established under authority
other than AS 18.25. fit appears that AS °-7.05.315 (a) authorises
advance payment of a municipal grant. Tle department is required
to disburse 20 percent of the grant upon execution of the grant
agreement. Further disbursements are payable based upon the pre-
vious month"s expenditures. Another provision allows the depart-
ment to make lump sum payment of a grant. However, our conclu-
sion regarding the ownership of interest earned on advances of
municipal grant money remains the same. The intent of the lump
sum payment authorisation is to accommodate municipalities making
bulk purchases of materials and equipment to meet transportation
and delivery schedules dictated by weather conditions. For each
request for lump sum payment of municipal grant money, the com-
missioner of administration must determine that the money will be
disbursed by the grantee without undue delay. A state agency may
disburse grant money only if it determines that the grantee has
an intent to proceed with execution of the purpose of the grant.

*-The Department of Health and Social Services has
adopted 7 AAC 78.210 which appears to apply to the grant now
under review. This regulation confers broad powers on a grantee
to retain grant income 1f it is spent for the purposes of the
grant. However, the term "grant income"™ 1is defined to mean "in-
come earned by a grant project during the grant period.” 7 AAC
78.320(10) (emphasis added). The regulations apparently do not
authorise investment activity separate from that earned by the
project financed by the grant. Rather, 7 AAC 78.190 requires
monthly or quarterly disbursements of grant money to a grantee
and makes no provision for advance payment of grant money. From
this we conclude that existing regulations would not permit the
disbursement requested by Cordova. We recommend that your de-
partment carry out its responsibility required by AS 1S.25.100(2)
and amend 7 AAC 78 to specifically establish fiscal and account-
ing procedures and controls necessary to prevent the investment
activity proposed by the city and® other similarly situated
grantees.

i We hope this memo has answered your question. Please
call if you need further assistance.

JLB/pjg
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cc: Hon. Lisa Faidd, Commissioner

Department of Administration

Hon. Loren Il. Lounsbury, Commissioner
Department of Commerce L

Economic Development

Hon. Emil Notti, Commissioner
Department of Community &
Regional Affairs

Hon. Harold Reynolds, Sr., Commissioner
Department of Education

Hon. William A. Ross, Commissioner
Department of Environmental Conservation

Hon. Don U. Collinsworth, Commissioner
Department of Pish & Game

Kon. Esther Wunnicke, Commissioner
Department of Natural Resources

Hon.-* Robert Sundborg, Commissioner
Department of Public Safety



Take audit requirme\ts, for example, which are described in ILem 13 of the
Special Coalitions ekat 1 wrote for WIA. CGrantee-engaged audits must be con-
ducted at least every two years on an nrs.inizat ion-v;i do basis to determine
whether financial operations arc conducted properly, financial statements are
presented fairly, the organisation has complied with laws and regulations
affecting the expenditure of federal funds, internal procedures have been
established to meet the cbhjecti/es of federally-assisted progran®, and financial
reports to the government contain accurate and reliable information.

Moreover, the federal government requires that audits be made in accordance
with generally accepted auditing standards established by the American Insti-
tute of Certified Public Accountants and standards and guidelines for audits of
federally-assisted programs published by the U.S. General Accounting Office.
Given the fact that such audits ar® required on an organization wide basis
(rather than of the grant alone), it should be very easy for state grants to be
worked into the audit. (If you want to obtain copies of the GAO standards I
did have them reprinted while | was at BIA and they should be available through
Bob Elliott, Chief of Support Services. |If he does not know where tney are,
vou can tell him that thev are in storage in the basement, along with copies of
A-10? and A-110.)

I believe the grant forms and Special Conditions 1 developed contain a number
of requirements that might well be incorporated into Alaska®s requirements for
grantees. For example:

c The proposed beginning and completion dates of the grant and an
annual budget period must be specified -in the grant award.

o Definitions of grant, notice of grant awaard, grantee, granting
officer, grants officer"s representative, etc, are provided.

0 The grantee must monitor its own performance under grant-suppor-
ted nctivi ies and report quarterly on its performance.

0 Grantees must have personnel and property management systems that
meet minimum requirements.

0 The approved budget must be in accordance with established cost
principles

0 Conditions for amending the grant and grant budget are specified
and must be adhered to.

0 Grantee financial management systems must meet the standards
prescribed in the OMB circulars and the grantee must report quarter-
ly on its grant expenditures, obligations, and proposed budget
modifications.

0 Transactions for procurement of property, construction, or ser-
vices must be conducted in a manner that provides maximum open and
free competition, whether by competititve sealed bids, competitive
negotiation or noncompetititve negotiation.

o Some form of grani.ee cost or price analysis must be performed in
connection with every procurement transat tion.
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ATTACHMENT A - STANDARD PROVISIONS

Article 1. Definitions. In this grant agreement, attachments
a.id amendments” "Certitying Officer" means the person who signs
this grant agreement on behalf of the Department and includes a
successor or authorized representative.

Article 2. State Saved Harmless. The Grantee shall indemnify
and hold and save the State, its officers, agents and employees
harmless from liability of any nature or kind, which may arise
from the performance of this grant agreement in any way
whatsoever. Such liability may include, but is not limited to,
costs and expenses for or on account of any and all legal
actions or claims of any character whatsoever resulting from
injuries or damages sustained by any person or persons or

property which may arise Tfrom the performance of this grant
agreement in any way whatsoever.

Article 3. Inspections and Retention of Records. The State
may inspect, 1in the manner and at reasonable times it considers
appropriate, all of the Grantee®"s facilities, records and
activities under this grant agreement.

The Grantee shalLl retain financial and other records relating
to the performance of twnis grant agreement for a period of

three years from completion of the project and shall Ffurnish
access to the State upon request.

Article 4. Disputes. Any dispute concerning a question of
fact arising under this grant agreement which 1is not disposed
of by mutual agreement, shall be decided without bias by the
Certifying Officer. The decision shall be in writing and
mailed or otherwise furnished to the Grantee. The decision of
the Certifying Officer 1is final and conclusive, unless, within
30 days from the date of receipt of the decision, the Grantee
mails or otherwise furnishes a written appeal addressed to the

Commissioner of the Department. The Commissioner shall hear
the appeal. The decision of the Commissioner is final and
conclusive, unless it is fraudulent or not supported by
substantial evidence. In any proceeding under this Article,
the Grantee has c¢ right to offer evidence in support of its
appeal. Pending final decision of a dispute, the Grantee shall

proceed with the Gerformance of the grant agreement in
accordance with the Certifying Officer"s decision.

Article 5. Equal Employment Opportunity (EEO). The Grantee
may not discriminate against any employee or applicant for
employment because of race, religion, color, national origin,
age, physical handicap, sex, marital status, changes in marital
status, pregnancy, or parenthood. The Grantee shall post iIn a
conspicuous place, available to employees and applicants for

employment, a notice setting out the provisions of this
paragraph.



ATTACHMENT A - STANDARD PROVISIONS

The Grantee shall state, in all solicitations or advertisements
for employees to work on State funded projects, that it 1is an
equal opportunity employer (EEO) and that all qualified
applicants will receive consideration for employment without
regard to race, religion, color, national origin, age, physical
handicap, sex, marital status, changes in marital status,
pregnancy or parenthood.

The Grantee shall include the provisions of this EEO article in
every contract relating to this grant agreement and shall
require the 1inclusion of these provisions in every agreement
entered into by any of its contractors, so that those

provisions will be binding upon each contractor and
subcontractor.

Article 6. Termination. The Certifying Officer, by written
notice may terminate this grant agreement, in whole or in part,
when it 1is in the best interest of the State. The State is
liable only for payment in accordance with the provisions of
this grant agreement for services rendered before the effective
date of termination.

Article 7. No Assignment or Delegation. The Grantee may not
assign or delegate this grant agreement, or any part of it, or
any right to any of the money tobe paid unaer 1iIt, except .with
the written consent of the Certifying Officer.

Article 8. No Additional Work Material. No claim will be
allowed for services, not specifically provided for in this

grant agreement, which are performed or furnished by the
Grantee.

Article 9. Independent Grantee. The Grantee and any agents
and employees of the Grantee act iIn an independent capacity and
are not officers or employees or agents of the State in the
performance of this grant agreement.

Article 10. Payment of Taxes. As a condition of this grant
agreement, the Grantee shall pay all Federal, State and Local
taxes incurred by the Grantee and snail require their payment

by any contractor or any other persons in the performance of
this grant agreement.

Article 11. Workers* Compensation Insurance. The Grantee
shall provide and maintain workers® compensation insurance as
required by AS 23.30 for all employees engaged in work under
this grant agreement. The Grantee shall require any contractor
to provide and maintain workers compensation 1insurance for Iits
employees as required by AS 23.30.
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Article 12. Insurance. The Grantee isresponsible for
obtaining any necessary liability insurance.

Article 13. Current Prevailing Rates of Wage and Employment
Preference. Certain grant projects are constrained by the
provisions of AS 30. PUBLIC CONTRACTS. To the extent that such
provisions apply to the project which 1isthe subject of this
grant agreement, the Grantee shall pay the current prevailing
rates of wage to employees as required by AS 36.05.010. The
Grantee shall also require any contractor to pay the current
prevailing rates of wage as required by AS 36.05.010. Further,
in accordance with AS 36.10. 010, 95 per cent of the work force
employed in the completion of this project shall be local
residents where they are available and qualified. I 10 or
fewer persons are employed, then 90 per cent of the project

work forceshall be local residents where they are available
and qualified.

Article 14. Budget Flexibility. Notwithstanding the
provisions of Article 18, Attacnment A, "Changes'™, the Grantee
may revise the project budget iIn Attachment B without a Tformal
amendment to this agreement. Such revisions are limited to a
maximum of 10% of the total amount of this agreement or
$10,000, whichever is less over the entire term of this

agreement. Such buaget revisions shall be [limited to changes
to existing budget line items, and the creation of new budget
line items which are within the scope of the project. Budget
revisions may not be used to increase any budget item for

project administrative expenses.

Changes to the budget beyond the limits authorized by this

provision may only be made by a formal amendment to this
agreement.

Article 15. Governing Law. This grant agreement 1is governed
by the laws of the State of Alaska. The Grantee shall perform
all aspects of this project in compliance with all appropriate

laws fnd regulations. It is the responsibility of the Grantee
to ensure that all permits required for the construction and
operation of this project by the Federal, State or Local

governments have been obtained.

Article 16. Officials not to Benefit. No member of or
delegate to Congress or the Legislature, or officials or
employees of the State or Federal government may share any part
of this grant agreement or any benefit to arise from it.
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Article 17. Covenant Against Contingent Fees. The Grantee
warrants that no person or agency has been employed or retained
to solicit or secure this grant agreement upon an agreement or
understanding for a commission, percentage, contingent fee, or
brokerage except employees or agencies maintained by the
Grantee for the purpose of securing business. For the breach
or violation of this warranty, the State may terminate this
grant agreement without Iliability or in its discretion, deduct
from the grant agreement price or consideration the full amount
of the commission, percentage, brokerage, or contingent fee.

Article 18. Changes. Any changes which have been agreed to by
both parties will be attached and made a part of this grant
agreement by use of an Amendment. Any such Amendment must be

dated and must be signed by both parties before the change 1is
considered offi. ial and approved.

Article 19. .Public Purposes. The Grantee agrees that the
project to which this grant agreement relates shall be
dr located to public purposes for its useful life. The benefits

o": the project shall be made available without regard to race,
religion, color, national origin, age, physical handicap, sex,

marital status, changes in marital sta.us, pregnancy or
parenthood.

If the Grantee is a non-municipal entity and if monies
appropriated under this grant constitute the sole or principal
funding source for the acquisition of equipment or facilities,
the Grantee agrees that in the event a municipal corporation is
formed which possesses the power and jurisdiction to provide
for such equipment or Ffacilities, the Grantee shall offer,
without compensation, to transfer ownership of sued equipment
or facilities to the municipal corporation.

Article 20. Sits Control. IT the grant project involves the
occupancy and use of real property, the grantee assures that it
has the 1legal right to occupy and use such real property for

the® purposes of the grant, and further that there is legal
access to such property.

Article 21. Operation and Maintenance. Throughout the useful
life of the project, tne Grantee shall be responsible for the
operation and maintenance of any facility, equipment, or other
items acquired under this grant.

Article 22. Assurance. The Grantee shall spend monies

appropriated under this grant only Tfor the purposes specified
in this grant agreement.

Article 23, Remission. The Grantee shall return all

unexpended grant monies to the State within 90 days of the
project completion.
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Article 24. Reporting requirements. The Grantee shall submit
progress reports to the Department according to the schedule
established inAttachment B of this grant agreement. The

Department shall provide forms and 1instructions necessary for
the preparation of such reports.

Article 25. Right to withhold funds. The Department may
withhold payments under this grant agreement for any violation
of the provisions of this grant agreement.

Article 26. Sovereign Immunity. If the Grantee 1is an entity
which possesses sovereign immunity, it has been required as a
condition of this grant to irrevocably waive 1its sovereign

immunity with respect to State enforcement of this grant
agreement. The waiver of sovereign iImmunity, effected by a
resolution of the entity”"s governing body, is hereby

incorporated into this grant agreement.

ARTICLE 27. Extension of term. Unless one or both parties to
this agreement object in writing, the terms of this agreement
may be extended for a maximum of six months without a formal
amendment to tt".z agreement..

ARTICLE 28. Changes to Construction Plan:?. Changes to
construction plans which do not materially change the scope of

the project do not require a TfTormal amendment to the grant
agreement.

Article 29. Personnel. @ All of the services required
hereunder will be performed by the Grantee or under his
supervision, and all personnel engaged in *he work shall be

fully qualified and shall be authorized under State and local
law to perform such services.

() None of the work or services covered by the contract shall
be subcontracted without the prior written approval of the
Department.

Article 30. Interest of Members of Department and Others. No
officer, member, or employee of the Department and no members
of 1i1ts governing body, and no other public official of the
governing body of the Jlocality or localities in which the
project 1is situated or being carried outwho exercise any
functions or responsibilities in the review or approval of the
undertaking or carrying out of this Project shall participate

in any decision relating tothis Contractwhich affects his
personal interest or the interest of any corporation,
partnership, or association in which he is, directly or

indirectly, interesued or having any personal or pecuniary

interest, direct or 1indirect, in this Contract or the proceeds
thereof.
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Article 31. Interest of Grantee. The Grantee covenants that,
he presently has no interest and shall not acquire any
interest, direct or indirect, which would conflict in any
manner or degree with the performance of services required to
be performed under this Contract. The Grantee further

covenants that in the performance of this Contract, no person
having any such interest shall be employed.

Article 32. Identification of Documents. All reports, maps,
and other documents completed as a part of this Contract, other
than documents exclusively for internal use within the
Department, shall carry the following notation on the front
cover or a title page (r in the case of maps, in the title
block) containing the name of the Department:

“"The preparation of this (report, map, document, etc.) was
financed in part by funds from the State of Alaska,
administered by the Municipal and Regional Assistance Division,
Department of Community and Regional Affairs.”



UNEXPENDED
BALANCE

APPROPRIATION CoLLo LAPSE NOTICE  CONTRACT ATM EXEC. AWARDED  EST.

nil i rrrr 1T, IN DESCRIPTION AVOUNT CODE DIV DATE  OF AWARD  NEGOT. * CONT. CONTR. COMP. (PDA 1/31/85)
m ip 2 3 23 Eagle Village/Yukon River Erosion 100.0 21-79-8-040 MRAD None Y Y N/A Y 12/31/84 $15,570

Study
(ii 18 2 3 25 Circle - Plann. Design & Engineering 24U.0 21-79-8-041 NMRAD None Y N/A
(i 18 2 4 5 Noatak - Erosion Control 6.0 21-79-8-042 MRAD None Y Y N/A
aM 20 2 7 8 Minto Water and Sewer Expansion 200.0 21-79-8-044 MRAD None Y Y N/A Y 6/30/85 $200,000
(L20 2 7 10 Ecogik - Three Wells 271.0 21-79-8-045 MRAD None Y Y N/A Y 5/31/86 $82,700
(nt 2 5 14 Angoon Comm Assn./Ferry Terminal 30.0 21-72-8-665 MRAD None Y Y N/A
ru 71 2 € 15 Ridarki Corp. - Cordova Youth

Services Buildi g 40.0 21-72-8-666 NMRAD None Y N/A
(22 2 13 8 Hvdcr Firefighting Equipment 50.0 21-72-8-668 MRAD None Y Y N/A Y 6/30/85 -0-
ru 20 2 13 10 Klukwan Development 55.0 21-72-8-669 MRAD None Y N/A
ru 21 2 13 12 Pear Creek Safety Equipment 55.5 21-72-8-670 MRAD None Y Y N/A Y 6/30/85 $5,550
ru2l 2 13 14 Cooper Landing Ambulance Building 60.0 21-72 8-671 MRAD None Y Y N/A Y 12/31/84 $6,000
ru 21 2 13 15 Moose Pass Building Repair/ 30.0 21-72-1,-672 MRAD None Y Y N/A

Fire Equipment
ru 21 2 13 18 Cantwell Sanitary Landfill 100.0 21-72-8-673 MRAD None Y N/A
ru 21 2 13 20 Chistochira Municipal Projects 40.0 21-72-8-674 NMRAD None Y Y N/A Y 10/31/85 $29,000
ru 21 2 13 21 Dot Lake Storage Building 65.0 21-72-8-675 NMRAD None Y Y N/A Y 12/31/84 $1,800
ru 21 2 13 22 Eagle Village Holding Cells 40.0 21-72-8-676 MRAD None Y Y N/A Y 12/31/84 -0-
ru 21 2 13 23 Gulkana Campground 25.0 21-72-8-677 NMRAD None Y N/A
ru 21 2 14 5 Tanacross Fire Truck 85.0 21-72-8-678 MRAD None Y Y N/A Y 6/30/85 -0-
ru 21 2 14 6 Tetlin Community Clinic 25.0 21-72-8-679 NMRAD None Y Y N/A
ru 21 2 14 7 Tok Clinic/Ambulance Storage 25.0 21-72-8-680 NMRAD None Y Y N/A
ru 21 2 14 9 Tuntutuliak Community Hall 225.0 21-72-8-681 MRAD None i Y N/A Y 6/30/85 $225,000
ru 24 2 14 12 lliamna Health Clinic 40.0 21-72-8-682 NMRAD None Y N/A
fu2a 2 14 14 Pedro Bay Electrification 400.0 21-72-8-683 MRAD None Y Y N/A Y 6/30/85 -0-
ru 22 e 0 13 Copper Center Road Planning/Training 370.0 21-89-8-045 MRAD None Y Y N/A Y(2) 12/31/84, $53,946

8/19/85

cn 22 ? 9 14 Tetlin Airport Completion 35.0 21-89-8-046 MRAD None Y Y N/A
ru 22 2 9 16 Atka - Airport Access Road/Dump Road 29.8 21-89-8-047 MRAD None Y Y N/A Y 12/31/85 $14,900
cu 2 2 9 17 New Stuyahok Diesel Dunp Truck 90.0 21-89-8-048 MRAD- None Y Y N/A Y 6/30/85 $35,150
ru 24 2 15 17 Gastineau Humane Society 160.0 21-29-8-001 MRAD None Y Y N/A Y 6/30/86 $98,000
cu 24 2 16 14 Kawerak Reindeer Project 75.0 21-72-8-687 MRAD. None Y Y N/A Y 6/30/86 $7,500
ru2a 2 16 17 Kuskokwim Agricultural Project 33.0 21-72-8-688 MPAD None Y Y N/A Y 12/31/85 $33,000
Cll 24 2 47 14 Arctic Village Clinic 100.0 21-39-8-015 MRAD None Y Y N/A Y 10/30/85 $100,000
ru24 2 47 20 Takotna Fire Station 95.0 21-59-8-018 NMRAD None Y Y N/A Y 6/30/85 $25,800

1730B/1
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UNEXPENDED
appropriation CP'.LO LAPSE NOTICE CONTRACT ATN EXEC. AWARDED EST. BALANCE
(v 1 ftr] re |f DESCRIPTION AVOUNT CODE DIY DATE OF AWARD  TEGOT. if CONT. CONTR.  COMP. (PDA 1-31-85)
f 74 1 47 21 Tyonck Police Vehicle/Equipment 20.0 21-59-8-019 MRAD None Y Y N/A Y 12/31/84 -0-
f 7. F M 77 Stevens Village Fire Equipment/ 100.0 21-59-8-020 MRAD None Y Y WA Y 6/30/85 553,369
Pin 1ding

( 74 2 47 75 Klukwan AND & ANS Hall 75.0 21-79-8-050 MRAD None Y 1/m Y 9/30/85 $7,500
r 24 2 40 11 Pot Lake Storage Bldg. 10.0 21-79-8-051 MRAD None Y Y N/A Y 12/31/84 -0-
r 24 2 48 12 liealy Lake Community Center 37.0 21-79-8-052 NMRAD None Y Y N/A Y 12/31/85 $3,700
r 74 2 48 13 Northway Landfill Equipment 100.0 21-79-8-053 NMRAD None Y Y N/A Y 10/31/84 -0-
( 24 2 48 14 Northwa) Clinic Building 97.0 21-79-8-054 MRAD None Y WA Y 5/31/85 -0-
r 71 2 48 15 Tanacross Village Laundromat 32,5 21-79-8-055 MRAD None Y Y N/A
( 74 2 4320 Arctic Village Electrical Upgrade 150.0 21-79-8-056 MRAD None Y N/A Y 10/31/87 $138,8U0
r 24 2 48 23 Chalkyitsik Multipurpose Building 175.0  21-79-8-057 MRAD Ncne Y Y WA Y 8/31/85 $160,000
r 24 2 49 4 Crooked Creek Multipurpose Bldg 91.0 21-79-8-058 MRAD None Y Y N/A Y 7/31/85 $53,045
r 24 2 49 5 Sleetmute Multipurpose Bldg. 200.0 21-79-8-059 MRAD None Y Y N/A Y 9/30/85 $175, UWU
r . 2 49 6 Stoney River Heavy Equipment 100.0 21-79-8-060 MRAD None Y Y N/A Y 6/30/85 $2,072

24 2 49 7 Takotna Septic Tanks 150.0 21-79-8-061 MRAD None Y N/A
c 24 2 Venetie Electrification Dist. System 220.0 21-79-8-062 NMRAD None Y Y N/A Y 10/31/86 $207,980

24 2 Kipnuk Sanitary Landfill Road 292.0 21-79-8-063 MRAD None Y Y N/A
c 74 2 Ugashik Tow Compactor/Tractor 25.0 21-79-8-064 NMRAD None Y N/A
f 1 2 Tok Airport Upgrade 87.3 21-89-8-065 NMRAD None Y N/A
roo4 o Arctic Village' Road Construction 50.0 21-89-8-066 MRAD None Y Y N/A Y 10/31/85 $50,000
( 74 (e} Sleetmute Road Construction & Equip. 200.0 21-89-8-067 MRAD None Y Y N/A Y 12/31/84 $20,000
r 24 2 Egegik Reads Upgrade 55.8 21-89-8-068 MRAD None (RSA to DOQT)
( 24 7 Nelson Lagoon Dunp Truck 57.0 21-89-8-069 MRAD None Y Y N/A Y 12/31/85 $4,100
r 45 2 Stevens Village Agriculture 25.0 21-49-8-018 MRAD None Y Y N/A Y 12/31/84 $5,295
r 45 2 Elfin Cove Community Building 350.0 21-79-8-072 NMRAD None Y Y N/A Y 6/30/86 $252,500
r 45 2 Cooper Landing Fire Equipment 30.0 21-79-8-073 MRAD None Y Y N/A Y 12/31/85 -0-
r 45 2 Northway Emergency Radio 25.0 21-79-8-074 MAD None Y Y N/A Y 11/30/84 -0-
ro45 2 Tok Clinic & Ambulance Storage 40.0 21-79-8-075 NMRAD Hone Y Y N/A
r 45 2 Chalkyitsik Recreation Equipment 25.0 21-79-8-076 MRAD None Y Y N/A Y 12/31/84 $23,800
c 45 2 Levelock Medical-Emergency Building 294.8 21-79-8-077 MRAD None Y Y N/A Y 12/31/85 $144,800
r 45 7 Twin Hills Heavy Equipment 100.0 21-79-8-078 MRAD None Y Y N/A Y 10/31/84 -0-
r °7 1 Alaska Special Olympics 100.0 21-72-8-705 NRAD 6/30/85 Y Y N/A Y 12/31/85 $50,000

17300/2
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UNEXPENDED

APPROPRIATION COLLO | APSE NOT ICE CONTRACT \ N EXEC. AWARDED EST. BALANCE
cr| rte .|« DESCRIPTION AVOUNT CODE DIV DATE OF AWARD  NLGOT. # CONT.  CONTfi.  COMP. (PDA 1-31-85)
iii 74 ("™ ¢ Tclida Electrification 25.0 21-79-2-014 NRAD None v N/A
fM /1 {’ 4? 13 PolLbannk Electrification 25.0 21-79-2-015 DCD  None Y Y N/A Y 12/31/84 $20,000
fH - ( in 16 Karluk Electrification System 233.0 21-79-2-016 DCD  None Y Y N/A Y $233,000
11 .1 < u 17 FaHuk Street Lighting 27.0 21-72-8-684 DD None Y Y N/A Y 27,0UU
fli 24 1 22 Metlakatla Dam Repair 100.0 21-29-2-015 DD  None Y Y N/A Y 1/31/85 -0-
fe Q% 73 15 kwigillingok Power Generator 80.0 21-79-2-025 DD None Y Y N/A Y 1/31/85 $37,266
in - 7 22 ¢ Igiupig Electrification, Phase II 167.2 21-79-2-020 DCD  None i Y N/A Y 9/30/85 $43,700
(i '2 ¢ s 6 Kckhinck Electrification 400.0 21-79-2-021 DCD  None Y Y N/A Y 12/30/84 $115,000
iMoo 5 18 Encp'ut Childrens Center 85.0 21-72-2-058 DCD  None Y Y N/7A *
f1 21 . 15 19 Enep'ut Childrens Center 65.0 21-29-2-010 DCD  None Y. Y N/A +
fll 24 2 16 6 SE Alaska Ccmm. Action Youth Equip. 25.0 21-72-2-060 DCD None Y Y 85-0135 Y** 6/30/85 $25,000**
@ 21 2 16 13 Cape Beaufort Coal Development 2,000.0 21-73-2-215 DCD  None Y Y 85-0108 Y~ 11/30/84
fll 21 2 16 16 Minto Electrification New Housing 100.0 21-73-2-216 DD None Y Y 85-0150 y 6/30/85 $82,500
(Il 24 2 48 9 Copper Center Geothermal, Phase ii 100.0 21-79-2-010 DD  None Y Y 85-0169 Y 6/30/85 $50,000
(21 2 43 18 Noatak Electric Project 75.0 21-79-2-011 DD None Y Y N/A Y 5/31/85 $18,000
(24 2 48 21 Beaver Electrification, Phase | 180.0 21-79-2-012 DCD None Y Y N/A Y 1/31/85 $77,256.25
IM24 2 4?2 2 Birch Creek Electrical Upgrade 75.0 21-79-2-013 DD  None Y Y N/A Y 1/31/85 $3,000

+ ON HOLD. WAITING TO HEAR

+ ALASKA NATIVE FOUNDATION FROM CONTRACTOR

Appropriation - 2,000,000

Executed Contract - 670,000

Unexpended Balance of Contract - 5,104.86
Available for Contracts - 1,330,000

**** INTERIOR REGIONAL HOUSING
AUTHORITY

17 MT/7
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Ir l'enr EsEiro Community Center P1lur;ibing 40.0
Gemini ty Planning Project 200.0

If / Alaska BlacK History Film 42.0

4 Appropriation - 200,000
Executed Contract - 137,000
Balance ¢ Contract - 71,330.35
Available for Contract - 03,000

177Pp/4

LLUJZX.r»* i »i.

21-29-1-001
21-72-1-200
21-72-1-201

UNEXPENDED
BALANCE
(PBA 1-31-85)

$31,500
$71,336.35

$22,000
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APPROPRIATION COLLO

(T If: DESCRIPTION

f If Paines Senior Center
Ir P Anchorage Neighborhood Housing
Services Cap.

<P 10 Pot Lal.e Sr.

Citizens Transportation

AVOUNT

34.0

750.0
40.0

CODE DIV

21-71-6-357 HAD

21-71-6-450 HAD
21-79-6-010 MRAD

LAPSE
DATE

None

None
None

NOTICE CONTRACT

OF AWARD

[IEGOT.

ATI!
li

64-0667

85-0072
85-0089

EXEC.
CONT.

Y
Y

AWARDED

CONTR.

EST.
COl.P.

6/15/85

12/31/50
11/30/66

UNEXPENDED
BALANCE

(PDA 1-31-66)
-0

0
$12 ,6WJ
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APPROPRIATION

DESCRIPTION

Kawojrek

I'aniilag Youth Employment

Kaw3rek Youth Employment

AIM Youth Employment

Kuskokwim Native Assn.
Summer Youth Program

Maniilag Manpower Career
Gui dance

FNA Employment Services

loyukon Regional Job
Development

'SP Voc. Ed. Pilot Program

Railbelt Coom Development
Small business Loans

Sealaska Heritage Foundation

Rural Entrepreneurship Prgm

TCC Energy Self-Sufficiency

Nunam Kitlutsisti Energy
Demand

Yukon-Kuskokwim Energy and
Mineral Development

Bering Sea Fisherman's
Association

Alaska Legal Services

** THIS PROGRAM IS SCHEDULED

AVOUNT

305, QO
75,000
75,000

220,000
35,500

182,000

221 ,000
125,000

150.000
100.000

200,000
200,000
120,000

75,000
125,000
250,000

1,200,000

TO START IN JUNE, 1985.

COLLO. CODE
21-21-2-11r
21-25-2-271
21-25-2-271
21-25-2-271
21-25-2-271

21-25-2-293

21-25-2-293
21-72-8-180

21-72-8-180
21-72-8-180

21-72-8-180
21-72-8-180
21-73-2-002
21-73-2-002
21-72-8-360
21-72-8-360

21-72-1-001

LAPSE
DATE
G730/85
6/30/05
6/30/85
6/30/85
6/30/85

6/30/85

6/30/85
6/30/85

6/30/85

6/30/85
6/30/85
6/30/85
6/30/85
6/30/85
6/30/85

6/30/85

NOTICE
OF AI/ARD

<< <<~

<

Y

(RSA to Commerce)

< << =<

<

CONTRACT
NLGOT.

F< < <<

<

< <

Y

<< <<

<

atn a
N/A
85-0295
85-0225
85-0194
N/A

N/A

N/A
N/A

N/A

N/A
N/A
N/A
85-0173
85-0172
N/A

N/A

EXEC.,
COIIT.

<< <<

<< =< <

<

EST.
COMPL.

6730755
6/30/85

6/30/85
6/30/85
6/30/85

6/30/85
6/30/85

6/30/85
6/30/85
6/30/85
12/31/65
10/31/85
10/31/65
6/30/85

6/30/85

UNEXPENDED
BALANCE
(PDA 1-31-85
'$T52,5Uu
$50,000
$50,000
$30,613.37

103,324.51

$221,000
$44,180

$123,684
$133,333
$180,000
$100,000
$34,621.27
$59,00U
$187,500

$618,703.43



Pin

fill??
fill 77

CHI??
Cul22
CHI??
fill??
Cll?2
cm??

cHi??

fill??
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rrn fG

2 5l
77 4

7?7 51
77 5
7?55
22 55
22 55
72 56

77 £7

22 58

13
17

25

APPROPRIATION

DESCRIPTION

ANA Native Economic Dev.

Rural Citizens Airport
Asst. Anchorage

Assn. for Stranded Rural
Alaskans

AKF for Alaska Native
Leadership

Bristol Day Native Assn.
Fisheries

Municipality of Akutan

Yukon-Kuskokwim Mayor's Conf.

Crutsararmuit Nelson Island
Reindeer Industry
Kuskckwim Native Assn.
Ag. Proarain
AFNANCSAPlan of Survey

AMOUNT __ COLLO. CODE

190,000
45,000

210,000
200,000
75,000
44,500
25,000
70,000

47,000

250,000

21-72-8-100
21-72-8-100

21-72-8-180
21-72-8-180
21-72-8-180
21-72-8-180
21-72-8-180
21-72-8-180
21-72-8-360

21-72-8-401

DIV.

DD

LAPSE
DATE

6/30/85
6/30/85

6/30/85
6/30/85
6/30/85
6/30/85
6/30/85
6/30/85
6/30/85

6/30/85

NOTICE
OF AWARD

Y
Y

Y

CONTRACT
NEGOT. ATN it

Y 85-0201
Y 85-0215

Y N/A

Y N/A
Y N/A

Y N/A

Y N/A

Y N/A

Y N/A

Y N/A

EXEC.
CONT.

Y
Y

EST.
COMPL.

6/30/85
6/30/85

6/30/85

12/30/85

6/30/85

7/15/85

6/30/85

12/31/85

10/16/85

UNEXPENDED
BALANCE
(PDA 1-31-8b)

$154 797
$10]b00

$70,000
$150,000
$3?,000
-0-
$20,512
$47,000

$200,000



I'l 1 Srci

(m7n
Il 7L
CHI 7L
(17
fill 7L
fill 7L

fH 71
finn

rMm71L

n<i7i

fill 71
rm 7i
mi 71
fill 71
rri7zi
cm 7i
(m7n
cm 7i
cm 71
cm 7i
cm 7
fHI 71
CHI 71
Clll 71
cm 71
CHI 71
nil 71
fHI 71
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o o

157
215
319
319
319

319
70

107

110

131
137
172
222
235
257
319
319
319
319
319
319
319
319
319
319
319
319

-
=

B B8 BIILRE

©

FENBRN

SNNNTOO@a oA W
IIIITBTLEETREES

24

N

24

14

12
22
13
10

18
19
22
25

EREB n

17
19
20

APPROPRIATION
DESCRIPTION AVIOUNT
AVCP Lew-Income Energy Program 120.0
Education £ Career Internship 38.6
World Eskimo £ Indian Olympics 30.0
Chitina Hydroelectric Restoration 261.0
liealy Lake Electrification 30.0
Anchorage Neighborhood Housing 300.0
Services
Cook Inlet Intermediate Care 750.0
Cscarville P.iverbank £ Loading 200.0
Facility
Kodiak Island Borough Village 35.0
Fisheries Education
30.0

Regional Resource Development
Authorities CH 107, SLA 83, Sec 33
(Not recorded in FY 84)

Metlakatla Electric Utilities 60.0
Northway Fire Truck 125.0
Pedro Bay Electrification 500.0
Kongiganak Airport Freight Terminal 40.0
Halibut Cove Weil Digging 40.,0

McGrath Office Bidg. - Lib. Complex 330.0
Anchorage Salvation Army Lodging 1,000.0

Midnight Sun Council Scout Camp 100.0
Alaska Medical Housing Facility 1,500.0
Thorn'; Bay Project Plan £ Design 40.0
Tlingit-Haida SE Data Profile 200.0
Cook Inlet Cultural Heritage 250.0
Del tana Rika's Landing 220.0
Wrangell TV £ Radio 150.0
Tanacross Fire Truck Supplemental 40.0
Chistochina Community Hall 116.0
Copper Center Water £ Sewer 24.0
Dot Lake Rec. Facility £ Equipment 25.0

COLLO. CODE

21-73-2-220
21-25-2-960
21-25-2-961

21-79-2-012
21-79-2-013
21-71-6-359

21-71-6-360
21-89-8-201

21-72-8-691

21-72-1-068

21-49-8-204
21-72-8-692
21-72-8-693
21-72-8-694
21-72-8-695
21-72-8-696
21-29-8-014
21-29-8-015
21-39-8-020
21-72-8-697
21-72-8-698
21-72-8-699
21-72-8-700
21-72-8-701
21-79-8-090
21-79-8-081
21-79-8-082
21-79-8-083

DIV.

LAPSE
DATE

6/30/85
6/30/85
6/30/85
None
None
None

None
6/30/85

6/30/85

None

6/30/85
6/30/85
G/30/85
6/30/85
6/30/85
6/30/85
None
None
None
None
None
None
None
None
None
None
None
None

NOTICE
OF AWARD

<< <=<=<<=<

< <

<K<K KK << << << << <<=

CONTRACT
NEGOT. ATU H
N/A
N/A
N/A
N/A
N/A
N/A

<< <=<=<=<

85-0254
N/A

<

Y N/A

N/A

Y N/A
Y N/A
Y N/A
N/A
N/A
N/A
N/A
N/A
N/A
N/A
N/A
N/A
N/A
N/A
N/A
N/A
N/A
N/A

< <

<< <=<<

* WAITING FOR QUESTIONNAIRE TO
COf'iPLETED BEFORE CONTRACT CAN

WRITTEN.

EXEC.
COlT.

*< < <

< <

<< =<=<=< = < < =<

<< <

Y

EST.
COMPL.

6/30/85
11/30/84

1/31/85
12/31/90

6/30/85

12/31/84
1/31/85
6/30/85

b/30/85

6/30/86
7/3D/86
7/31/85
4/1/86

6/30/86

6/30/85
6/30/85
12/31/85

10/31/85

UNEXPENDED

BALANCE

(PDA 1-31-85)

$98,302.24
$19,873
-0

$3,L0U
.0

$250,000

$3,500

0
-0
$90,000

$330,000

$50 ,UuU
$349,000
$40,000
'.135,000
$125,000

15,000
-0
$98,100

$12,780



SBSP FY’05 LEGISLATIVE GRANTS Revised 2/11/85 Pdtfc 9

UNEXPENDED

APPROPRIATION LAPSE NOTICE CONTRACT EXEC. EST. BALANCE
PII12 srcT rn IN DESCRIPTION AVOUNT COLLO. CODE DIV. DATE K AWARD I1EGOT. ATN if CONT.  COIIPL. (PDA 1-31-85)
cm7i 319 78 22 Tanacross Village Street Lights 30.0 21-79-8-084 NMRAD None Y /A
cm7l 319 78 23 Tetlin Landfill/Taste Disposal 60.0 21-79-8-085 NMRAD None Y Y N/A
cm7i 315 79 4 Tok Community Center 115.0 21-79-8-086 NRAD None Y Y 6/30/85 $86,250
(111712 319 79 6 Telida Electri fication 20.0 21-79-8-087 = MRAD None Y
i'H171 319 79 8 Twin Hills Heavy Equipment 120.0 21-79-8-088 MRAD None Y Y N/A Y fas30/85 $2,950
cm7i 319 79 1 Glennallen Heights 3/4 Mile Road 72.0 21-89-8-071 MRAD None Y (RSA to DOQT)
Cli20 2 6 12 Pedro Day Sewer & Water 63.0 21-79-8-046 MRAD Y Y N/A Y 9/30/85 $6,3UU
cm7i 183 28 28 Kodiak Area Native Association 45.87 21-73-2-225 DD  6/30/85 Y Y N/A Y 6/30/85 $21,3b0.fafa

Energy Audit Program Completion

1709P/2



PROPOSED AMENDMENTS TO
HOUSE BILL 139

Seperate DCRA Regulations

Section 2. of the bill would be amended to read as follows:

Section 37.05-3-18. REGULATIONS. The Commissioner of
Administration Oslvaii adopt regulations to implement the
provisions of AS 37.05.315 - 37.05.316 [37.05.317]. The

Commissioner of Community and Regional Affairs jsha3r-kv,,adopt
regulations to implement the provisions of AS 37.05.317.S These
regulations include provisions that establish procedures
for safekeepfngl and investment of grant money, management and
disposition of property acquired by grant money, and post audit
of grant transactions.



Sec. 37.05.190. Pre-audit of claims, (a) The Department of
Administration shall examine and audit every receipt, account, bill.
claim, refund, and demand on the funds in the state treasury arising
from activities carried orfthy state agencies. It shall determine whether
or not the obligation is incurred in accordance with laws and regu-
lations adopted under authority oflaw, and that the amount is correct

and is unpaid.

(b) The department may not approve for payment an account, hill,
claim, refund, or demand on funds in the state treasuiy unless the
claim is ordered by act of the legislature or is contracted against the
state by an authorized officer or agent of the state. (S 6 art 111 ch M

SLA 1955; am § 5 ch 186 SLA 1957)

fa.d



PROPOSED DRAFT LANGUAGE HB 139

(€)) Funds advanced by the state to a recipient shall be
deposited in a federally insured interest bearing acr;unt.
Interest earned or. those funds shall either be aopl ".ed to the cost
of the project or returned to the state upon completion of the
project.

(@ Accounting procedures for funds received under this
chapter shall be in accordance with standards established by the
Ir «~  American Institute of Certified Public Accountants.

1IJ//®
(@ Each recipient of a grant of $100,000 or more must/
prepare and submit a biennial Tfinancial and compliance audit-/ The
audit may be requested annually by the state. A post-audit shall
be prepared and submitted by the recipient upon completion of the

AN sCj j9pa -



AMENDMENT
Offered in the HOUSE By Furnace

TO: HB 139

Page 2, lines A - 10, delete all material and insert:
"* Sec. 2. AS 37.05.318 is amended to read:

Sec. 37.05.318. FURTHER REGULATIONS LIMITED [PROHIBITED]. @_
Notwithstanding the Administrative Procedure Act (AS 44.62), the
ripcal Procedures Act (AS 37.05), and the Executive Budget Act
[AS 37.07), except as provided in (b) of this section a state agency
may not adopt regulations or iImpose additional requirements or proce-
dures to implement, interpret, make specific, or otherwise carry out
the provisions of AS 37.05.315 - 37.05.317 unless required by the
federal government for participation in federal programs.

(b) The commissioner of administration shall adopt regulations
to implement the provisions of AS 37.05.315 - 37.05.317, but the regu-
lations may include only provisions that establish procedures for
safekeeping and investment of grant money, management and disposition
of property acquired by grant money, and post audit of grant trans-

actions.

-1 3/22/85



HB 139

SUGGESTED REVISION OF SECTION 2, PAGE .

* Sec. 2. AS 37.05.318 is repealed and reenacted to read:

Sec. 37.05.318. REGULATIONS. The commissioner of administration
shall adopt regulations to implement the provisions of AS 37.05.315 -
37.05.317. These regulations must include provisions that require
compliance with all state and local laws; establish procedures for
safekeeping and investment of grant money, management and disposition
of property acquired by grant money, and post audit of grant transactions;
establish mechanisms for assisting citizens with complaints about
violations of laws or regulations; and establish penalties for failure
to'follow all applicable state and local laws and regulations, including
the immediate cutting off of untpaid portions of a grant or return of
a lump sum grant if an Alaskan Court rules that the grantee has violated

state or local laws.

Submitted by i. "mi Blue (Legal Name Batty Breck)
Box 316
Juneau, Alaska 99802
586-5840



. Fairbanks
| North
Star

RimarurdLrwe M o i M*ver: BB -Allen

April 3, 1.985

Representative Niilo Koponen
Alaska State Legislature
Pouch vV (MS 3100)

Juneau, Alaska 99811

Dear Representative Koponen:

Attached 1is a Position Paper on House Bill No. 139, "An Act
relating to the administration of certain grants passed by the

Legislature; and providing for an effective date."™ Section 2 of
this act has the potential to increase the Borough®s administra-
tive cost thereby reducing program dollars. As stated in the

Position Paper, we have already established procedures which are
consistant with statutes, Borough ordinances, and accepted ac-

counting principles. We believe that this is the most effective
method to regulate these grants in terms of both cost and >—
grams.

While we realize the need to regulate grants, we hope the
Legislature realizes that many communities such as Anchorage,
Mat-Su and ourselves have effective local regulations already in
place. These regulations provide all of the safeguards for grant
funds that are provided to every other public dollar which we are
entrusted to handle. We would, therefore, urge you to give con-
sideration to our efforts iIn your quest to protect against abuses
in the use of grant funds.

Sincerely,

B. B. Allen,
Borough Mayor

BBA/rek
Enclosures

t' -..SCRiw tm .. v XS "i—F—  i——IW i nun——- imnm-—+nN—n—i— ——wrr'inn imamml
P.O. Box 1267 Fairbanks, Alaska 99707 (907) 452-4761



POSITION PAPER - HOUSE BILL NO. 139

Section 1 of this bill does not apply to the®" Fairbanks North Star
Borough.

Section 2 of House Bill No. 139 would amend A.S.37.05.318 to re-
quire the commissioner of administration to adopt regulations
pertaining to grants awarded by the Legislature through the Depart-

ment of Administration. This requirement 1is a total reversal of
the existing A.S.37.05.318 which prohibits the commissioner from
regulating these grants. While we can support the fact that grant

monies need to be controlled, we do have some concerns.

Responsible local governments in various parts of the state
have long recognized that the grant funds need tohave rules and
safeguards. As a result, we have created our own administrative
regulations to ensure that grant funds - like all public dollars -
are handled 1in accordance with existing statutes, regulations and
accepted principles of government accounting. During the time that
these local safeguards have been iIn place, they ha e served to en-
sure that grant funds receive the same scrutiny as other Borough
funds. Therefore, where those safeguards are in effect and have
proven to work, we feel that the local standard should prevail over
any regulations developed by the commissioner of administration.

IT the alternative is to be pursued, Section 2 of House Bill
No. 139 should be changedby adding a sentence to the end as fol-
lows :

"When procedures established by the municipality provide
for the aforementioned safeguards and are consistant with
state statute, the provisions of the municipal codes shall
prevail over regulations promulgated under the authority
of this section.

IT this solution is not acceptable, then we would like to see
some language built iInto the statute that would protect political
subdivisions from wasteful redundancy and artificial requirements
that serve only administrative convenience at the expense of the
various programs. To this end, we would propose that the audit of
grant funds be made as a part of the annual external audit of muni-
cipal funds required by A.S5.29.48.220 . Under this solution, all

grant funds would be audited at the end of each fiscal year. This
is currently qgv. " in the Fairbanks North Star Borough. There are
multiple benefits to this approach. First, it would provide a

mechanism to systematically have grants examined each fiscal year.
Second, it would prevent the loss of staff time occasioned by
multiple audits per year. Third, it would prevent an increase 1in
costs to the state by not requiring the hiring of auditors by the
Department of Administration.



POSITION PAPER - HOUSE BILL NO. 139
Page 2

We would further propose that the right of municipalities to
maintain a central treasury be protected. The costs of establishing
separate accounts and tracking the investments for each grant fund
would greatly outweigh any benefit to be derived. Further, the
position that municipalities are gaining great amounts of interest
from grant dollars at the expense of projects just is not true in
the Fairbanks North Star Borough. The majority of our grants provide
only 20% in front money. This means that during our short construc-
tion season, we are often using the Borough®s General Fund to pay
contractors prior to obtaining reimbursement.

Therefore, any system requiring interest tracing would have to
be a by day system calculating not only how much interest a grant
was earning but also how much grant interest is due to the Borough
for revenues lost between the time we spend Borough money and the
state reimburses it. A system of this type would be extremely

expensive and would erode program dollars by driving up indirect
costs .

If this alternative 1is chosen, then Section 2 of House Bill
No. 139 should be changed by adding two sentences at the end as
follows:

“"An audit conducted iIn accordance with A .S.29.48.220 may
be used to satisfy any post audit requirement imposed by
regulations of the commissioner. Nothing prescribed by
this section or regulations promulgated hereunder may be
construed to interfere with the right of a municipality
to establish and maintain a central treasury.”
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4/9/85.

Original sponsor: Rules/Gcvernor

BY THE COMMUNITY AND REGIONAL

IN THE HOUSE AFFAIRS COMMITTEE

CS FOR HOUSE BILL NO. 139 (C&RA)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - FIRST SESSION

A BILL

For an Act entitled: "An Act relating to the administration of certain

grants passed by the legislature; and providing for

an effective date."

IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 37.05.316 is amended to read:

Sec. 37.05.316. GRANTS TO NAKED RECIPIENTS. When an amount is
appropriated or allocated to a department as a grant for a named
recipient that [WHICH] 1is not a municipality, the department to which
the appropriation or allocation 1is made shall promptly notify the
named recipier.c of the availability of the grant and request the named
recipient to submit a proposal to provide the goods or services speci-
fied In the appropriation act [, OR BOTH,] for which the appropriation
or allocation is made. At the same time, the department may issue a
request for proposals from other qualified persons to provide the same
goods or services [, OR BOTH,] in the same area. The department shall
award the grant to [CONTRACT WITH] the named recipient unless the
Office of the Governor, with due regard for the [ANY] local expertise
or experience of [AMONG] those making proposals, determines that an
award [OF THE CONTRACT] to a different party would better serve the
public iInterest. IT the grant [CONTRACT] 1is awarded to a [ANOTHER]
party other than that named by the Ilegislature, the basis of that
action shall be stated in writing at the time the grant is issued and
a copy of the written statement shall be sent to the Legislative
Budget and Audit Committee. A grant agreement must [CONTRACT SHALL]

~1- CSKB 139 (C&RA)



be executed within 60 days after the effective date of the appropria-
tion or all< ation. [THE PURCHASE OF THE GOODS OR SERVICES, OR BOTH,
SHALL BE IN ACCORDANCE WITH AS 37.05.230(1)(B)-]

Sec. 2. AS 37.05.318 1is repealed and reenacted to read:

Sec. 37.05.318. REGULATIONS. The commissioner of administration
shall adopt regulations to implement the provisions of AS 37.05.315 -
37.05.316. The commissioner of community and regional affairs shall
adopt regulations to implement the provisions of AS 37.05.317. These
regulations must include provisions that establish procedures for the
safekeeping and investment of grant money, the management and disposi-
tion of property acquired by grant money, and the post audit of grant
transactions. An audit required by these regulations is a cost of the
grant. The regulations adopted under this section may not interfere
with the implementation of the grant, but shall be designed to prevent
the mismanagement of the grant and the misuse of grant funds.

* Sec. 3. This Act takes effect July 1, 1985.

CSHB 139 (C&RA)



Alaska B'tatkE IfogtHlature

Pnieh V
State Capitol

House of Representatives Juneau, AJaska 99611

(907)465-4833
Committee on

Community & Regional A ffairs

MEMORANDUM

To: Representative Peter Goll, Chair and Members
House Community and Regional Affairs Committee

From: Representative Andre Marrou
HCRA Committee Member

Date: February 22, 1985

Re: Proposed Amendment HB 139

Tt ! following proposed amendment is now before the House
Community and Regional Affairs Committee for its
consideration. Your attention to the amendment prior to the
next scheduled hearing on HB 139 is appreciated:

Page 2, * Section 2. AS 37.05.318 REGULATIONS.

Line 10, INSERT the Tfollowing language:

"Such regulation shall not impede, hinder, nor interfere with
the appropriations or allocations of grant monies, but shall

be adopted to prevent abuses cj- misimplementations of grant
monies."



8§ 44.62.030

Statute prevails over conflicting
regulation. — The statute delegating its
law-making  power to government

agencies to make law through regulations

defines the agency’s authority to promul-

gate regulations and thus if there is a con-

flict between the statute and u regulation,

the statute prevails. Che on U.S.A., Inc..

v. Hammond (A77-195 Civil), F. Supp.
(D. Alaska 1978).

Attorney general could not save pro-
visions of former AS 30.25 from
unconstitutionality under Alas. Const,
art. 1X, 8 7, by directing promulgation
of regulations inconsistent with stat-
ute. — See Chevron U.S.A., Inc. w.
Hammond (A77-195 Civil), F. Supp.

(D. Alaska 1978).

Judicial review of administrative
regulation. — Where an administrative
regulation has been adopted in accordance
with the procedu.es set forth in the
Administrative Procedure Act, and it
appears that the legislature has intended
to commit to the agency discretion as to

Collateral references. — 1 Am. Jur.
2d, Administrative Law, 88 92 to 97.

State Government

8§ 44.62.030

the particular matter that forms the sub-
ject of the regulation, the supreme court
will review the regulation in the following
manner: First, it will ascertain whether
the regulation is consistent with and rea-
sonably necessary to carry out the
purposes of the statutory provisions
conferring rule-making authority on the
agency. This aspect of review insures that
the agency has not exceeded the power
delegated by the legislature. Second, the
supreme court will determine whether the
regulation is reasonable and not arbitrary.
This latter inquiry is proper in the review
of any legislative enactment. Kelly v.
Zamarello, Sup. Ct. Op. No. 705 (File Nos.
1255, 1256), 486 P.2d 906 (1971).

Standurd of review. — This section
and AS 44.62.030 provide guidance as to
the standard of review for regulations
adopted pursuant to an administrative
agency's quasi-iegislative rule-making
function. Kelly v. Zamarello, Sup. Ct. Op.
No. 705 (File Nos. 1255, 1256), 486 P.2d
906 (1971).

73 CJ.S., Public Administrative Law
and Procedure, 8 87 et seq.

Sec. 44.62.030. Consistency between regulation ami statute. If,
by express or implied terms of a statute, a state agency has authority

to adopt regulations to implement,

interpret, make specific or

otherwise carry out the provisions of the statute, no regulation adopted
is valid or effective unless consistent with the statute and reasonably
necessary to carry out the purpose of the statute. (8§ 5art | (ch 1) ch 143

SLA 1959)

NOTES TO DECISIONO

Statute prevails over conflicting
regulation. — The statute delegating its
law-making power to government
agencies to make law through regulations
defines the agency’s authority to promul-
gate regulations and .hus if there is a mmox
flict between the statute and a regulation,
the statute prevails. Chevron U.S.A., Inc.
v. Hammond (A77-195 Civil), F. Supp.

(D. Alaska 1978).

Attorney general could not save pro-
visions of former AS 30.25 from
unconstitutionality under Alas. Const.,
art. IX, 8 7, by directing promulgation
of regulations inconsistent with stat-

ute. — See Chevron U.S.A.,
Hammond (A77-195 Civil),
(D. Alaska 1978).

Regulation accorded presumption of
validity. — An administrative regulation
must be accorded a presumption of
validity, and the challenger of the regu-
lation must demonstrate its invalidity.
Union Oil Co. v. State, Sup. Ct. Op. No.
1563 (File No. 2650), 574 P.2d 1266 (1978).

Judicial review of administrative
regulation. — Where an administrative
regulation has been adopted in accordance
with the procedures set forth in the
Administrative Procedure Act, and it

Inc. w.
F. Supp.

173



§ 44.62.040

appears that the legislature has intended
to commit to the agency discretion as to
tho particular matter that forms the sub-
ject of the regulation, the supreme court
will review the regulation in the following
manner: First, it will ascertain whether
the regulation is consistent with and rea-
sonably necessary to carry out the
purposes of the statutory provisions
conferring rule-making authority on the
agency. This aspect of review insures that
the agency has not exceeded the power
delegated by the legislature. Second, the
court will determine whether the regu-
lation is reasonaole and not arbitrary.
This latter inquiry is proper in the review

Alaska L'ta tutes

8§ 44.62.040

of any legislative enactment. Kelly v.
Zamarello, Sup. Ct. Op. No. 705 (File Nos.
1255, 1256), -536 P.2d 906 (1971).

Standard of review. — This secti \n
and AS 44.62.020 provide guidance os to
the standard of review for regulations
adopted pursuant to an administrative
agency’s quasi-legislative rut-making
function. Kelly v. Zamarello, Sup. Ct. Jp.
No. 705 (File Nos. 1255. 1256), 486 P.2d
906 (1971).

Quoted in Chevron U.S.A., Inc. v.
LeResche, Sup. Ct. Op. No. 2659 (File Nos.
6396, 6648), 663 P 2d 923 (1983); Kuhn v.

"State, Sup. Ct. Op. No. 2710 (File Nos.

6833,7080), P.2d  (1983).

Article 2. Submission, Filing and Publication of Regulations.

Section

40. Submitting regulations
50. Style and forms

60. Preparation and filing
70. Fees

80. Endorsement and file

"action

100. Presumptions from filing

110. Presumptions from publication

120. Voluntary submitting
publication

125. Regulations attorney

and

Sec. 44.62.040. Submitting regulations, (a) Every state agency
whit.* by statute possesses regulation-making authority shall submit
to the lieutenant govern . for filing a certified original and one dupli-
cate copy of every regulanon or order of repeal adopted by it, except one
which

(1) establishes or fixes rates, prices or tariffs;

(2) relates to the use of public works, including streets and
highways, under the jurisdiction of a state agency if the effect of the
order is indicated to the public by means of signs or e gnals; or

(3" is directed to a specifically named person or to a group of persons
ar.d does not apply generally throughout the state.

(b) Citation of the general statutory authority under which a regu-
lation is adopted, as well as citation of specific statutory sections being
implemented, interpreted or made clear, shall follow the text of each
regulation submitted under (a) of this section. (§ 1art Il (ch 1) ch 143
SLA 1959; am § 1 ch 40 SLA 1969)

NOTES TO DECISIONS

Regulations adopted by the Commis-
sioner of Natural Resources are subject
to the rule-making provisions of the
Administrative Procedure Act and must
be adopted according to the procedures set
forth therein. Among the required proce-
dures for adoption of regulations are notice
of the proposed adoption, a public hearing
in which any interested person may sub-

mit statements to the agency, filing of the
regulation, if adopted, with the secretary
of state, and publication. Kelly v.
Zamarello, Sup. Ct Op. No. 705 W le Nos.
1255, 1256), 486 P.2d 906 (1971).
Regulations promulgated under AS
15.15.330, dealing with the early counting
of election votes, are not exempt from the
requirements of the Administrative Proce-
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Bannister
4/3/85 v

Original sponsor: Rules/Governor
BY THE COMMUNITY AND REGIONAL
IN THE HOUSE REGIONAL AFFAIRS COMMITTEE
CS FOR HOUSE BILL NO. 139 (C&RA)
IN THE LEGISLATURE OF THE STATE OF ALASKA
FOURTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating ti the administration of certain
grants passed by the legislature; and providing for
an effective date.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA,:
* Section 1. AS 37.05.316 is amended to read:

Sec. 37.05.316. GRANTS TO NAMED RECIPIENTS. When an amount is
appropriated or allocated to a department as a grant for a named
recipient that [WHICH] is not a municipality, the department to which
the appropriation r- allocation is made shall promptly notify the
named recipient of the availability of the grant and request the named
recipient to submit a proposal to provide the goods or services speci-
fied in the appropriation act [, OR BOTH], for which the appropriation
or allocation is made. At the same time, the department may Iissue a
request for proposals from other qualified persons to provide the same
goods or services [, OR BOTH,] in the same area. The department shall
award the grant to [CONTRACT WITH] the named recipient unless the
Office of the Governor, with due regard for the [ANY] Hlocal expertise
or experience of [AMONG] those making proposals, determines that an
award [OF THE CONTRACT] to a different party would better serve the
public interest. IT the grant [CONTRACT] 1is awarded to another party
than that named by the legislature, the basis of that action shall be
stated in writing at the time the grant 1is issued and a copy of the
written statement shall be sent to the Legislative Budget and Audit
Committee. A grant agreement must [CONTRACT SHALL] be executed within

60 days after the effective date of the appropriation or allocation.
-1- CSHB 139(C&RA)



The grant recipient shall state in the grant agreement that the grant
recipient will, to the extent consistent with the purpose of the
appropriation or allocation, make the facilities and services provided
with the grant available for the use of the general public. [THE
PURCHASE OF THE GOODS ,0R SERVICES, OR BOTH, SHALL EE IN ACCORDANCE
WITH AS 37.05.230(1)(B).]

* Sec. 2. AS 37.05.318 is repealed and reenacted to read:

Sec. 37.05.318. REGULATIONS. The commissioner of administration
shall adopt regulations to implement the provisions of AS 37.05.315 -
37.05.316. The commissioner oi communityand regional affairs shall
adopt regulations to implement the provisions of AS 37.05.317. These
regulations must include provisions for the safekeeping and investment
of g”ant money, the management and disposition of property acquired by
grant money, the audit of grant transactions, ard the administration
of the grant, including the requirement that the grant recipient:

(1) deposit in a federally insured interest-bearing account
the funds advanced by the state, and apply the interest earned on the
funds to the project or return the interest earned on the funds to the
state when the project is completed;

(2P establish and use recognized accounting procedures for
the grant funds based on the standards established by the American
Institute of Certified Public Accountants;

(@ when the grant is for $100,000 or more, submit for a
grant project to the granting agency a biennial financial and com-
pliance audit, an annual financial and compliance audit if requested
by the granting agency, and a financial and compliance post-audit at
the completion of the grant project;

(@) establish specific procedures for complying with local

hire to the extent allowed by law;
CSHB 139(C&RA) -2-
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(©) establish specific procedures for avoiding
discrimination based on the person®s race, color, sex, creed, national
origin or, unless otherwise contrary to law, the person’s political
opinions or affiliations;

(6) provide the granting agency with a project status
report on the grant project on or before January 10 of each year if
the grant project has not been completed during the previous state

fiscal year.

* Sec. 3. This Act takes effect July 1, 1985.

CSHB 139(C&RA)
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

FIRST JUDICIAL DISTRICT AT JUNEAU

ALASKA STATE LEGISLATURE by and
through the LEGISLATIVE BUDGET &
AUDIT COMMITTEE of the ALASKA
STATE LEGISLATURE; and
REPRESENTATIVE JIM DUNCAN,
CHAIRMAN; SENATOR GEORGE HOHMAN,
VICE-CHAIRMAN; REPRESENTATIVE RUSS
MEEK INS ; SEN?*TOR ARLIS
STURGULEWSKI; REPRESENTATIVE
PATRICK J. CARNEY and
REPRESENTATIVE ROBERT BETTISWORTH,

Plaintiffs,

vV s .

JAY S. HAMMOND, Governor cf the
State of Alaska, and WILLIAM R.
HUDSON, Commissioner of the
Department of Administration of
the State of Alaska,

Defendants. ) No. 1JU-80-1163 Civil

MEMORANDUM OF DECISION
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INTRODUCTION .

Presently before the court is the 77 count counterclaim of
defendant challenging, on constitutional £nd statutory grounds,
scores of appropriations made by the Twelfth Alaska Legislature.
The defendants (hereinafter, '"'the Governor'™) have advanced
several reasons why the appropriations are unlawful and have
moved for summary judgment, while abandoning in excess of 40
particular counts. Plaintiffs (hereinafter, "the Legislature™)
have also moved for summary judgment, while conceding that three
of the appropriations were unconstitutional (though not for the
reasons advanced by the Governor) . Although the cross motions
for summary jJudgment discussed each appropriation separately,
*he court established five principal categories of: infirmities
alleged bv the Governor, and requested that the parties submit
further briefing .which addressed these categories. N After
that briefing was completed, oral argument was heard.

Although it is necessary to address many appropriations
individually, and while there are certain exceptions to the
following generalizations, tthi"s~cb\rHT~geherai 1y—fTn"ds™as fpillows":

D 'prsg;ggpfgpriations thqp;QerdJhx;lngj66v'erh'or$”
vioTati”™e of the separation "bf’™powers®-doctrine-~do"Tioir*ibTate
UraTT;'doctrine and thus are not™v"inve-lid";~for-j:hal -Te~dSh";" ~

Ucac

1. To avoid the possibility that it incorrectly inter-
preted the Governor®"s case, the court requested that both sides
"independently review the Governor®s motion for summary judgment
and determine that the court has correctly interpreted the
legal theories proposed by the Governor and correctly enumerated
which appropriations are challenged under each theory.™ Order
Continuing Hearing Date and Requiring Further Briefing 7.
Neither si.le has indicated disagreement with the categories
noted by the court or with the determination of which ap-
propriations should be considered under each of the categories.

2. Many appropriations are challenged for more than one
reason. Thus, that an appropriation survives a separation of
powers attack does not ensure its legality; .it may fall for
some other reason.
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2) yThose appropriabiong.”~challenge”by*T”e "GoyernTor for
failure to state a public purdose dofail™~o”~tat
"purposéTand™*are~thus jUNaHfi}i

3)  nlosTT~oft'Hos'e~pproprTataliim~s~"ahalTeln®e3 By t*he Govefnor
because they’vToTabed LKe confineinent...requirement or artTcTe"TT,
iseclion"T3>of" tTie~ATaska~Constitution™g’"vio_late tKat*sectTohT*
tfhiTe some do'not;

4 ~Tftose~appropriations-challenged by~ the "ggxg{por be-"*
-cavse”they provided direct aid to priyate®ducatCT "rial"“instxtu-
Azlons"Hld run:prOV|de ‘direct’aid”"to~-privat eN""oM"onaX™nstTLu-

ml>u - | tr* «i-frvft mi/~Nicuwu”

tic *\s"are-‘thus are not- invalid-"for that reason;
*xxokOfirt AT

5 1ﬁhq ""aEHEQQﬂ&ﬁ$iHﬁH»m» challenged by"™ the" LfIOvVerRqr: %§Lan
(invalidJdeleg'atlc®*frfeglsla*Tv'*pbA~rrA"AN the executTve'~Hraheh'
Vvas sucﬁngﬁﬂfﬁvalld delegation.and- thus™’it was”improper=™/
/1777777777777 /777777
/1777777777777 /77777
/1117771777777 777777
//////7/7/7777/777777
/1177777777777 77
/117177777777 7777
/7777777777777
/77777 /77777
/1771717 17177777
/17777777777
/777777777

/177777777

1777777/

3. Actually, the item iIn question was a directive® in the

appropriation act that $5,267,248 be reduced from the total
personal services line items for operating expenditures in the
act, which reduction was to be "equitably allocated among the
state agencies by the division of budget and management."™ § 50,
ch. 120 SLA 1980 at 12-13. It amounted to a one- percent reduction
in all personal service line items.
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l. SEPARATION OF POWERS
A. General Discussion
In 24 of the appropriations challenged in this case,

the Legislature specifically designated the recipient of the ap-
propriation. This was accomplished by appropriating a specified
sum from the general fund to a particular executive department
"for payment as a grant” to a designated entity, usually a
private non-profit corporation. The controversy between the
parties is whether the Legislature may designate the particular
recipient of the funds. The Governor contends that it may not,
that at most it may appropriate sums from the general fund to a
particular department and specify the purpose of the appropria-
tion. Under the Governor®s theory, it would then be the task of
the department to determine which entity should receive the funds
as a grant.

D Burden of Proof

At the outset, and throughout discussion of these
various challenges, 1t is critical to note awd to remember
that parts of the counterclaim seek to have declared uncon-
stitutional acts of the /ilaska Legislature. A party, even the
Governor, who seeks a declaration that an acv. of the Legislature

AN

Is unconstitutional bears a heavy burden. It is axiomatic that
laws which have been validly enacted bear a presumption of con-
stitutionality :

The courts frequently reiterate that

in the exercise of this authority

[to determine whether legislative

enactments arc constitutional] they

begin with a presumption in favor of

valid!by, and that a court is not

empowered to substitute its judgment

for that of the legislature on matters

of policy, nor to strike down a statute

which is not manifestly unconstifutional

even though the court may consider it
unwise.

1 Sands, Sutherland Statutory Construction 8 2.01, at 13 (4th ed.
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1972) (emphasis added).

Severalecourts from other states, in decisions
concerning the power of the governor versus that of the. legis-
lature, have stated that the burden upon a party challenging
the constitutionality of a legislative enactment is the highest
burden known in the law; proof beyond a reasonable doubt. In
Litchfield Elementary School District v. Babbitt, 608 P.2d 792
(Ariz. App. 1980) the court noted:

No task in the adjudication of
civil controversies iIs more grave
than passing upon the constitutionality
of legislation. The legislature possesses
plenary power to make the la* ®, subject
only to the limitations of ou.: state and
federal constitutions. We face our task
bearing in mind that there is a strong
presumption supporting the constitutionality
of a legislative enactment, and the party
asserting its unconstitutionality bears
the buxden of overcoming the presumption.
[Citation.] Unconstltatxonality must appear
beyond a reasonable doubt. New Times, Inc.
V. Arizona Board of Regents, 519 P. 2d 169
(1974).

608 P .2d at 800 (emphasis added). In Board of Regents v. Judge,
543 P.2d 1323 *“Mont. 1976), the court relied on settled law to
the effect that

the constitutionality of a legislative

enactment 1is prima facie presumed, and

every intendment in its favor will be

made unless its unconstitutionality
appears beyond a reasonable doubt.

543 P.2d atl1330, quoting State ex rel. Mills v. Dixon,213 P.
227, 229 (Mont. 1923) (emphasis added).

Other courts have adopted this same high standard.
In State exrel. Hammcrhill Paper Co. v. La Plante, 205 N.W.2d
784 (Wise. 1973), the court stated:

Unconstitutionality of the act must be

demonstrated beyond a reasonable doubt.

Every presumption must be indulged to

sustain the law if at all possible and,
wherever doubt exists as to a legislative



enactment®s constitutionality, it must

be resolved in favor of constitutionality.
Id. at 792. Set also Hopper v. City of Madison/ 256 N .W .2d 139,
142-43 (Wise. 1977); Way v. Grand Lake Ass"n, Inc., 635 P .2d
1010, 1017 (Okla. 1981); State exrel. Lucerov.- Marron, 128 P.
485, 488 (N.M. 1912).

It is not clear whether the Alaska Supreme Court would

adopt such an extreme presumption in favor ofthe constitution-
ality of validly enactedlegislation. It has not done so to
date, which suggests that it might not. 1/ Nonetheless, it has
reiterated in several decisions that validly enacted statutes
enjoy a presumption of constitutional validity. Bonjour v.
Bonjour, 592 P.2d 1233, 1237 (Alaska 1979); Larsen v. State,
564 P.2d 365, 372 (Alaska 1977). Thus, 1I* a statute may reason-
ably be construed to avoid unconstiutionality, the court must do
so. Hoffman v. State, 404 P.2d 644, 646 (Alaska 1965). If a
narrow construction will avoid the constitutional Iinfirmity
"without doing violence to the manifest legislative intent,”
such a construction should be given. Gottschalk v. State, 575
P.2d 289, 296 (Alaska 1978); State v. Martin, 532 P.2d 316, 321
(Alaska 1975) .

Whatever the precise formulation of the Governor®s

burden in this case, unlesv he can demonstrate that the

4. Unfortunately for predlctlve purposes, the Alaska
Supreme Court has not had the occasion to set out or discuss the
proper standard in cases involving a challenge by the executive
to the legislature. The cases discussed In this section in-
volve either disputes between individuals or between the state
and an individual. Considering that iIn the present dispute the
party attacking the legislation, the Governor, has substantial
constitutional powers which an individual disputant does not
enjoy, the Alaska Supreme Court might be inclined to adopt the
more rigorous test adopted by its sister courts® in Wisconsin,
Arizona, Montana, New Mexico (and elsewhere) as noted above. On
the other hand, it did not do so iIn cases such as Bradner v.
Hammond, 553 P.2d 1 (1976), although the court discussed 1in that
case its "duty to reconcile, whenever possible, challenged
legislation with the constitution by rendering a [harmonizing]
construction . . . " Id. at 7 n.22.
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challenged legislation is clearly unconstitutional, i1t m

stand.

)

ust

Nature of the Power To Designate®"Grant Recipients

The Alaska Constitution does not specifically answer

the question whether the Legislature may designate grant recip-

ient.s.

Article 11, section 1 states that "[t]he

legislative

power of the State is vested in a legislature consisting of a

senate .

. and a house of representatives . . . A

rticle

section 1 states that "[t]he executive power of the state

is vested

.lature and the executive power

in

the governor."

Thus, the legislative power is vested in the Legis-

in the Governor. But 1is

designation of grant recipients an exercise of the legis

power or of che executive power?

There i1s no doubt that

the

lative

the

Legislature may appropriate sums to an executive department for

a stated purpose and permit or require the department to desig-

nate the recipient. May it also designate the recipient

itself?

The answer must be yes unless the Governor shows

clearly that the Constitution forbids it. Because he has not

done

doctrine seeks

SO,

the separation of powers argument must Tfall.

The Governor argues that the separation of powers

"the avoidance of tyrranical aggrandizeme

nt of

power by a single branch of government through the mechanism of

diffusion of governmental powers,

553 P.2d 1,

citino Bradner v. Ham

5 (Alaska 1976). That may be agreed. He th

alleges that the power to name grant recipients is veste

executive branch by the Constitutio I and that it iIs not

lative power. Last, he argues that it cannot be shared

branches.

tion

mond,

en

d iIn the
a legis-

by both

The Governor®s analysis rests on an unproven assump-

He concludes that the naming of grant recipients

executive function because he assumes that such grantees

the

laws""

or

"execute the laws'.

Because the assumption

is an

"enforce

is



unproven (and is ultimately unpersuasive to this court), the
Governor cannot sustain his heavy burden of showing that the
appropriations in question are violat®"e of the’separation of
powers doctrine.

The Governor argues® at length that the Constitution of

.laska vested the power in question iIn the executive. He notes
the framers®™ intent to create a strong executive (which is not
disputed) and quotes from the Constitutional Convention Pro-
ceedings to the. effect that the framers wished "to centralize
authority and responsibility for the administration of government
and the enforcement of laws in a single elected official.”

Alaska Constitutional Convention Proceedings, Dec. 16, 1955,
Commentary on the Executive Eranch Article, Committee Proposal
No. 10, p. 1.

The critical question, however, 1is whether the desig-
nation of grant recipients iIs a part of the appropriation power
or part of the power to enforce the law. No one disputes the
Governor®s authority to enforce or execute the law. By the same
token, no one should question the Legislature®s authority to
spend. Is naming grant recipients a part of the spending power
or is it the execution of the law?

The term "appropriation”™ is not defined in the Alaska
Constitution, but there is a substantial body of case la? re-
garding the term. In Thomas v. Rosen, 569 P .2d 793 (Alaska 1977)
the Supreme Court quoted approvingly the following definition
from the Wisconsin Supreme Court"s decision in State ex rel.
Finnegan v . Dammann, 264 H.W. 622, 624 (1936) :

An appropriation is the sotting aside
from the public revenue of a certain

sum of money for a specified object,

in such manner that the executive
officers of the government are authorized

to use that money, and no more, for that
object, and no other.
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569 P .2d at 796 (emphasis added). The emphasized language

%
suggests that the legislature may properly designate a specific

recipient.

Other definitions suggest the same conclusion. In
Leonardson v. Moon, 451 P.2d 542 (ldaho 1969), the Idaho Supreme
Court gleaned from several of its earlier cases the following
definition:

These cases define an appropriation as

(1) authority from the legislature, Q@)
expressly given, (@) in legal form, &

to proper officers, (G) to pay from public
monies, (6) a specified sum, and no more,
and (7) for a specified purpose, and no
other.

Id. at 550 (emphasis added). Black®"s Law Dictionary defines an
appropriation as follows:

The act by which the legislative department
of government designates a particular fund,
or sets aside a specified portion of the
public revenue or of the money in the public
treasury, to be applied to some general
object of governmental expenditure, or to
some individual purchase or expense. [Citation]
Authority given by Legislature to proper
officers to apply distinctly specified sum
from designated fund out of treasury in
given year for specified object or demand
against state.

Black®s Lav; Dictionary 131 (4th ed. 1951) (emphasis added).

These authorities are certainly not dispositive,.u
but they at least suggest that naming the grantee is a part of
the appropriation power.

As noted above, the appropriation power 1is clearly
/1//////7//7/777777
1/1/77//7/7777/
1////1////7777
/177777777777

/17777777777

.5. It might be argued, for the Governor, that "object”
connotes only the general objective, and not a specific recipient.



legislative. Art. 1II, § 13; Art. 1IX, 812. As the Supreme
Court of Mississippi held at the turn of the century, 1in an
opinion widely quoted:

Under all constitutional governments

recognizing three distinct and

independent magistracies, the control

of the purse strings of government is

a legislative function. Indeed, it 1is

the supreme legislative prerogative,

indispensable to the independence and

integrity of the Legislature, and not

to be surrendered or bridged, save by

the Constitution itself, without dis-

turbing the balance of this system and

endangering the liberties of the people.
Colbert v. State, 39 So. 65, 66 (Miss. 1905). Colbert reaffirmed
the right of the legislature to determine "the objects upon
which (public revenue] shall be expended.” Id.

It is true that the A.laska Constitution gives the
governor some substantial control over the "purse strings'™, the
term used in Colbert. Most significantly, he has an item veto
power over appropriations bills. Art. 11, 8 15. The history of
article Il, section 15 "indicates a desire by the delegates to
create a strong executive branch with "a strong control on the
purse strings® of the state.” Thomas v. Rosen, supra, 569 P.2d
at 795, quoting 3 Proceedings of the Alaska Constitutional Con-
vention 1740. But this control is defined in this and other

6/
specific constitutional provisions, as Colbert notes. The
Governor®s role regarding appropriations is limited to those
specific constitutional limitations on the otherwise plenary
power of the legislature.

That the Governor has no more power to control ap-

propriations than that given him specifically by the Constitution

is a basic constitutional tenet:

6. For example, art. IX, 8 12 (governor to submit annua
budget).



According to conventional approaches
in constitutional construction, since
the states were antecedent political
entities exercising general powers of
government and the United States 1is a
federation created by them to serve
specific, defined purposes, the Congress
of the United States is understood to
have only such "powers as are af-
firmatively granted to it, expressly
or by implication, whereas state
legislatures have residual law-making
powers subject only to such limitations
as are affirmatively imposed by the
state or federal constitutions ¢
1 Sands, Sutherland Statutory Construction 8 2.01, at 13 (4th ed.
1972) (emphasis added).

C)) Alaska Constitutional Hisrory

The Alaska Constitution contains no specific affirmative
limitation on the Legislature®s power to appropriate to a
designated recipient. In these circumstances, and considering
the definitional authority cited above which suggests that naming
a grantee is part of the appropriation power, it appears that
the power 1is legislative because it is part of the spending power.

It 1s significant that the constitutional convention
could have included a specific affirmative limitation on the
Legislature®™s power to appropriate to a designated non-
governmental recipient, but did not do so. Indeed, the dele-
gates considered at least a partial ban on direct governmental
grants to private institutions. Although the delegates did not
directly discuss the issue of who might have had the authority
to designate particular recipients, the context of their
discussions suggest that they considered the question.

The matter came up In this way. The original version
of what was to become article VII, section 1 of the constitution
provided that "No money shall be p .id from public funds for the
direct benefit of any religious or other private institution.”

6 Proceedings of the Constitutional Convention 68, Committee

Proposal No. 7, 8 1, lineo 6-8. The convention received com-
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munications from persons and agencies concerned that prohibiting
the expenditure of public funds for the direct benefit of any
.private institution would change existing practice to the great
detriment of the state. E.g,, Memorandum of December 28, 1955,
to the delegates from Lois M.-Jund, Administrative Director,
Alaska Dept, of Health (unpublished files of the Alaska Con-
i stitutional Convention, Legislative Affairs Agency Library,
Juneau):

The Alaska Department of Health
IS quite concerned regarding the pro-
posed articles in the Alaska Constitution
which prohibit direct grants of public
funds beneficial to religious and other
private institutions.

The inclusion of articles such as
are proposed . . . would probably result
in the closing of many hospitals tnrough-
cut Alaska . . . .

For the above reasons, the Alaska
Department of Health strongly recommends
that these sections or parts of sections
be struck from the proposed State Con-
stitution and that no clause be inserted
in the constitution which would restrict
the legislature from appropriating monies
to private and denominational institutions,
if a public purpose was served thereby.

See also Memorandum of December 27, 1955, to the delegates from
Robert N. Druxman (unpublished files of the Alaska Constitutional
Convention, Legislative Affairs Agency Library, Juneau). The
committee having responsibility for this article recommended
that the word ™"educational™ be inserted after the word "private™.
A committee member, delegate R. Rolland Armstrong, speaking for
the committee, emphasized its iIntention

to take any douht away on the part of

this Convention of our motives, and we

state that where there are welfare cases

for children in homes and when there are

indigents in hospitals that we do net wish

to interfere with that practice of

helping to serve people through those
institutions.



2 Proceedings of the Alaska Constitutional Convention 1514-15
(emphasis added).
D Pre-1955 Case Law
It is significant to cnis court that the "practice of
helping to serve people through . . . iInstitutions”™ as endorsed
by the Alaska Constit onal Convention was historicallv well
established in 1955, the time of that convention. Y There was
by then a rich history in several states of direct legislative
appropriations to specifically designated recipients. Pre-
sumably, the delegates were aware of that history in other states
as well as iIn the Territory of Alaska. It is instructive co
review that history.
In Hager v. Kentucky Children®s Home Society, 83 S.W.
605 (Ky. 1904}, the court upheld the constitutionality of a
direct grant to the appellee, a private corporation organized
for charitable purposes. The court noted that, while the care
of indigent orphans was generally given over to counties and
cities by the laws of the state, ™"the state is not precluded by
these several provisions from exercising some part of the same
power in some other proper way." Id. at 606. It then went on
to consider whether the state could act “otherwise than through
iIts own officers". It found that it could:
When the Legislature is authorized
to do a thing generally, and no -
particular method 1is prescribed, it
may pursue its own course in the means
adapted to the accomplishment of the

purpose.

Id. at 607 . The court then went on to review several cases,

7. The Memorandum of December 28, 1955, of Lois Jund,
cited above, showed there was a well-established history, by
1955, of direct grants to hospitals in the Territory of Alaska.
Several hospitals, privately owned, had been the recipients
over the year/-: of millions of dollars. Id. And the practice
of assisting private hospitals apparently continued iInto state-
hood. Cf. Lien v. City of Ketchikan, 383 P .2d 721 (Alaska
1963) (proceeds of municipal bond sale could aid In construction
of private hospital).
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from other states as well as Kentucky, upholding tho power of a
legislature to make direct grants to non-governmental entities
so long as the grant was for a public purpose. It concluded

These authorities clearly settle
that the vital point in all such ap-
propriations is whether the purpose
iIs public; and that, i1f it is, it does
not matter whether the agency through
which it is dispensed is public or is
not; that the appropriation is not made
for the agency, but for the object which
it serves; the testis in the end, not
in" the means.

Id. at 608 (emphasis added).
Literally scores of cases followed Hager or reached
the same result iIn the first half of this century. Extensive
discussion of these cases is not necessary here, although one
such case, relied on by the Legislature, is instructive. In
Finan v. Mayor of Cumberland, 141 A. 269 (Md. 1928) , the court
upheld thedisbursal of funds froma public bond sale for the
building and maintenance of a wing of a hospital run by a
private nonprofit corporation. The court had no question that
the state (and hence a municipality, id. at 271) , could make
such a disbursal to a private entity as long as it was for a
public purpose and was done under ™"proper legislative authority"
(presumably, the act authorizing the bond sale):
Long before, it had been decided that
public funds might under proper legis-
lative authority be appropriated to
aid private agencies performing services
to the community which were public in
nature. [Citations]. And from the
beginning of state government it had
been the policy and practice to accomplish
public purposes indirectly by such means;
and a]l Constitutions promulgated since
the beginning had been performed unquestion-
ably in full knowledge of this policy and
practice, and in none was anything 1inserted
or changed to interfere.

Id. at 271. The court went on to point out that a governmental

board existed to supervise such expenditures, and its report

"lists over one hundred private agencies aided, including a
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3/
large number of hospitals™. Id. None of these appropria-

tions or disbursals had been successfully challenged. See
also People ex rel. State Board v. Brady, 115 N.E. 204 (111.
1917).

There were a substantial number of cases in the years
immediately before the Alaska Constitutional Convention which
upheld direct appropriations to or the issuance of bonds for the
benefit of non-governmental agencies. In Legat v. Adorno, 83
A.2d 185, 192 (Conn. 1951), the court referred to "the very
large number of decisions from other states™ which generally
indicated "an overwhelming weight of authority iIn accord with
our own decisons to the effect that maintenance grants to
charitable institutions for a public purpose are valid.

In Craig v. Mercy Hospital, 45 So. 2d 809, 819 (Miss
1950) , the court quoted approvingly from 51 Am. Jur. § 390 at
381: "It is well settled that a private agency may be utilized
as the pipeline through which a public expenditure is made,

1l

In Johns Hopkins University v. Williams, 86 A.2d 892,
900 (Md. 1952), the court reviewed five decades of legislative
appropriation to or authorization of bonds for private institu-
tions which carried out public purposes. It declined to in-
validate a procedure so firm;§ established.

It is true that the focus of most of these cases -
and the ones which follow In this section - was on whether the
appropriations were for a public purpose or whether they vio-
lated a constitutional prohibition against the giving or loaning

of the credit of the state for any private corporation or

8. It is not clear from the opinion whether the report

referred to listed agencies aided for that year only, cr over
a longer period. In any event, the number of eppropriations 1is
impressive.



association. The Governor, 1in this section, raises a separation
of powers claim, and not these issues. But the fact remains
that the practice of appropriation of public funds to non-
governmental entities was well-established iIn this country at
the tine of the Alaska Constitutional Convention, and these
cases demonstrate that.

There is substantial case lav; following the con-
stitutional convention which shows that the practice of appro-
; priations to private entities continued, and that the courts
continued to uphold it against constitutional challenges. E.g-,
United Community Services v. Omaha Natvl Bank, 77 N.wW.2d 576,
586-87 (Neb. 1956); Ezelle v. City of Paducah, 441 S.W.2d 162,
164 (Ky. 1969). Cf. Kentucky Region Eight Mental Health Board,
Inc. v. Commonwealth, 507 S.vVJd.2d 489, 490-91 (Ky. 1974) ('mere
fact that corporations receive and administer grants of state
funds does not mean that they are state agencies'); West v.
Tennessee Housing Development Agency, 512 S.v7.2d 275 (Tenn.
1974) (giving of state credit not prohibited if for public
purpose); New Jersey Mortgage Finance Agency v. McCrane, 267
A.2d 24, 29 (N.J. 1970) (provisions against lending state”"s
credit do not prohibit government from employing third person
or private corporation to do any lawful act which government has
the right to have done).

5 Conclusion

Against this backdrop, then, the failure of the
delegates to the Alaska Constitutional Convention to adopt a
specific limitation on the Legislature®s power to approp=
to designated non-governmental recipients takes on added
ing. That they could have done so is clear. Indeed, they
almost did approve language which would have had that effect,
but specifically declined to do so. (See discussion above at

12.V Moreover, several other states do have constitutional
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prohibitions against appropriations to non-governmental entities,
Leg. Memo 19-22, and, as the Legislature argues, i1f the delegates
wanted to prohibit the practice "they had several models from
which to choose.”™ I1d. at 22.

Faced with substantial authority supporting direct
grants to non-governmental agencies, the Governor concedes in
his Reply Memorandum that "the legislature can make appropria-
tions for charitable purposes.”™ However, he attempts to limit,
in a single sentence, the Legislature®s authority by asserting
that "in none of those cases was the court confronted with
numerous appropriations, large sums of general fund money, and
dubious enactment procedures.”™ Gov. Reply 5. The attempt to
distinguish iIs not persuasive.

First, it appears TfTactually to be incorrect in
several respects. As noted above, courts upholding these types
of appropriations have relied, among other things, cn scores
of similar appropriations involving large sums-of money.

Second, there is no claim here that any of the enact-
ment procedures were "dubious™, much less any showing of dubious
or in any way irregular enactment procedures.

Finally, and most importantly, the Governor®s legal
analysis appears wrong, even iIf it be conceded that these
appropriations were greater in number and dollar amount than
those upheld in other cases: What constitutional principle
permits a few appropriations to non-governmental entities but
does not permit "numerous'™ such appropriations? Vrhat con-
stitutional basis is there for upholding appropriations of
small sums of public money while striking down appropriations of
"large”™ sums? The Governor®s concession -- without some
principled way to draw the dividing line (and he suggests
none) — effectively concedes that the Legislature may do what

it has attempted to do without violating the separation of
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powers doctrine.

Under all of these circumstances, this court cannot
conclude that the Alaska Constitution prohibits, as a matter
of separation of powers, the appropriation of a specified sum
from the general fund to a particular executive department for
payment as a grant to a designated non-governmental entiiy.

B. The Challenged Appropriations

This court earlier grouped the appropriations chal-
lenger under the separation of powers doctrine into two cate-
gories: TFirst, grants to specifically designated recipients
who perform charitable or civic functions, and second, ap-
propriations in which a specific agent has been designated to
perform a governmental task, or, at least, appropriations in
which the specifically designated recipient does not perform
charitable or civic functions. While these categories are not
absolute and their boundaries somewhat difficult to draw, they
provide a framework for analyzing the challenged appropriations.

Under the principles set out above at pp. 5-18, all
of the appropriations in the Tfirst category survive the
separation of powers attack. Without examining them in detail,
they involve aid for such purposes as prematernal medical care
(FAAC 10; Prematernal Home Project in Bethel), emergency food
for the indigent (FAAC 12; Bean"s Cafe in Anchorage), social
services and housing assistance for the elderly (FAAC 5; Heritage
House 1n Anchorage) , aid to the victims of child abuse (FAAC 13;
7\nchorage Child Abuse Board), recreational counseling services
to children (FN\AC 14; F.yak Youth Services 1in Cordova), and
housing improvement for the poor F.AAC 16; Tlingit-Haida Housing
Improvement Program in Southeast Alaska). Several involve aid
to the arts. E-g., FAAC 3 [Institute for Alaska Native Arts];
FAAC 5 [Anchorage Civic Opera]; FAAC 77 [Alaska Repertory

Theater].) Some involve assistance to minorit” groups to assist



in specific fields such as employment or education. (E.g-,
FAAC 9 [Upper Tanana Development Corp., Tfor minority hire study];
FAAC 11 |JAlaska Black Leadership Conference, for a summer
tutorial program for children]; FAAC 32a [MBE Service Centers,
Inc., to further minority business enterprises].") In all of
these cases, this court has been unable to find constitutional
authority for the Governor®s position that the Legislature must
defer to the Governor in the selection of the recipient of the
public funds iIn question. > Indeed, these cases appear sub-
stantially similar to the cases mentioned above from other states
where courts have upheld legislative appropriations to hospitals,
educational institutions, community service organizations, etc.
Under these circumstances, the appropriations cannot be said to
violate the separation of powers doctrine.
The appropriations in the second category must be
analyzed separately for they involve several different issues.
1) FAAC 18
The appropriation challenged in FAAC 10 reads as
follows :
The sum of ?175,000 is
appropriated from the general
fund to the Legislative Council
for a feasibility study of the
Yukon Kuskokwim Crossing*.
§ 225, ch. 50, SLA 1980 at p. 34.
The Governor argues, persuasively, that '"the
Legislature, by this appropriation, has involved itself in the
routine execution of the law -- engineering studies on a public

works project — functions committed to" the Department of

Transportation and Public Facilities. A review of the contract

9. This court intends to express no opinion as to whether
the naming of grant recipients iIs sound as a matter of good
governmental practice or public policy. That determination is
for the Legislature.



entered into by the Legislative Council pu_ ,uant to this ap-
propriation shows that the Governor®s argument is correct (see
below at p. 48) and that the Legislature, 1in this instance, has
involved itself in the execution of the laws, 1invading powers
reserved to the executive.

2) FAAC 19

There is an unresolved factual dispute which pre-
cludes summary judgment disposition here. See discussion
below at p. 50-

3 FAAC 25

The appropriation challenged in FAAC 25 reads
as fTollows:

Fairbanks North Star Borough/

Association for The Education

of Young Children $20,000
8§ 286, ch. 50, SLA 1980 at p. b53.

It appears now that this appropriation should
have been grouped -- for purposes of the separation of powers
argument — iIn the first category. It involves a grant to a
private non-profit organization for what might generally be
termed a civic purpose. 7\part from the question whether it
offends the constitutional prohibition against direct aid to
private educational iInstitutions (see discussion below at n, 63),
It appears to raise issues substantially similar to those con-
sidered in the first category, above. It does not offend the
separation of powers doctrine.

Vi) FAAC 35

The appropriation challenged in FAAC 35 reads as
follows:

Alternative Energy $85,500
Technical Assistance Program

The appropriation of $85,500 is
to be paid as a grant"to
Alternative Energy Technical
Assistance Program, Inc. for
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public education and technical <
assistance statewide.

5 286, ch. 50, SLA 1980 at p. 66.
This appropriation involves a close question

which i1s difficult to decide. On the one hand,, if the cases

upholding grants to non-governmental entities discussed at length

above are read broadly to include not only charitable and civic
agencies but also any entities which carry out a purpose which
might properly be termed "public™, then it would stand. 1T,
on the other hand, they are read narrowly to include only the
traditional types of agencies which have received such funds
(e.g-, hospitals, homes for the poor, etc.), then 1t might not.
The Governor argues that the provision of
technical assistance and public education in the field of
alternative energy has been committed in AS 44.33.040(13) and
(14) to the executive. Tlie Legislature responds that the
Governor reads that statute too broadly and, even iIf the statute
does allow the executive to carry out those functions, there
IS no constitutional or statutory prohibition, against this
type of grant. In addition, the Legislature contends that
10/
former AS 37.05.315(d) is all the statutory authority which
is necessary for the appropriation.
Both parties address former AS 37.05.315(d) in

considerable detail. As enacted in 1980, it provided:

When an amount is appropriated

or allocated to a department as

a grant for a named recipient

which is not a municipality, the

department to which the appropriation

or allocation 1is rradc shit; 1 promptly

notify the named recipient * tlie

availability of the grant and request

the named recipient to submit a

proposal to provide the goods or
services specified iIn the appropriation

10. Now AS 37.05.316

-22-
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act, or both, Tfor v;hich the appropriation
or allocation is made. At the same
time, the department may issue a request
for proposals from other qualified
persons to provide the same goods or
services, or both, in the same area.

The department shall contract with

the named recipient unless the OfCice

of the Governor, with due regard for

any local expertise or experience

among those making proposals, determines
that an award of the contract to a
different party would better serve

the public interest. IT the contract

is awarded to another party than that
named by the legislature, the basis

of that action shall be stated 1in
writing at the time the grant is issued
and a copy of the written statement
shall be sent to the Legislative Budget
and Audit Committee. A contract shall
be executed within 60 days after the
effective date of the appropriation or
allocation. The purchase of the goods
or services, or both, shall be in
accordance with AS 37.05.230(1)(C).

In accordance with the statute, a named grant recipient might
not receive the grant. The department through which the grant
is passed must request proposals from other qualified persons 1in
the same area and may contract with one of th”se. other qualified
persons if it determines that this would be".t.Ou serve the public
interest.

The Legislature argues that the existence of this
statute "totally extinguishes [che Governor®s] separation of
powers complaint”, since the Legislature is not selecting
specific recipients but is merely "specifying the purpose and
amount of an appropriation and making a recommendation to the
executive agency regarding its preference for a grant recipient.”
The Legislature concludes that the final authority to select
recipients rests with the Governor as a result of this delega-
tion, and hence there is no violation of separation of
/1/////77//7/77777/7
1777777, /11177

/1771777777777



w
powers.

The Governor responds that the statute 1iIs unconsti-
tutional. He argues that in giving a preference to the
designated recipient over other equally qualified bidders,. the
Legislature "has denied other qualified persons equal opportunity
ur.der the law.”™ Additionally, the Governor argues that the
statute 1is unconstitutional because it violates the separation
of powers doctrine.

The Governor®s argument that the statute is uncon-
stitutional is ultimately unporsuasive. Given the flexibility

of the equal protection analysis mandated by the Alaska Supreme

11. The Legislature, while taking this position, is not
particularly enamored of AS 37.05.315(d). It recites the legis-
lative history of the statute showing that the original bill
consisted of a sinale sentence authorizing the commissioner of
revenue to disburse appropriations for grants made by the Legis-
lature. The Governor opposed the bill and "a political impasse”
resulted. It was broken by a compromise allegedly drafted by
the attorney general®s office with the Governor®s approval:

The Legislature®s naming of a recipient would be only a recom-
mendation, and the executive would retain final authority to
select a different recipient after a bid process and upon a
statement of written reasons.

Thus, the Legislature argues that while the statute is
constitutional, it is not good policy. The Legislature
identifies two problems with it: (1) "it delegates to the
Governor the power to re-make decisions of the Legislature with
respect to appropriations for grants'™, and (2) it incorporates
procedures traditionally used by the executive to select con-
tractors to assist i1t in carrying out the law, which is pre-
sumably 1inappropriate in regard to grant recipients who, the
Legislature consisently argues, execute no laws.

The Legislature concludes:

Thus, this essential separation of
powers issue need not be decided

by reference to the language of

AS 37.05.315(d). That statute
.onfusos rather than clarifies,

and, as a practical matter, a
decision on the separation of

powers issue will determine the e
fate of the statute. The validity
of AS 37.05.315(d) 1is not the con-
stitutional 1issue before this court,
it is merely a symptom of the dispute.

Leg. ilem. Opp. 10



Court in State v. Erickson, 574 P.2d 1, 12 (Alaska 1978) and
subsequent cases such as Commercial Fisheries Entry Commission v.
Apokedak, 606 P.2d 1255, 1264 (Alaska 1980) — cases which are
1not even cited much less applied here by the Governov - it
Jcannot be concluded that this "statute offends equal protection.

1
The statute also does not offend the separation of powers
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doctrine. If, as found above, the power to name grant recipients
iIs a part of the spending power, then it must follow that a
statute by which the Legislature shares this power with the
executive cannot encroach upon the Governor®s powers. Consider-
ing too the heavy burden of showing the unconstitutionality of
challenged legislation, this court concludes that former

AS 37.05.J15(d) must stand.

Returning to consider. on of FAAC 35, the Governor-s
reading of A 44.33.040(13) and (4) appears correct, to the
extent that those sections appear to give to the executive the
authority to provide technical assistance and public education
in the field of alternative energy. But it also appears true
that neither these sections nor any other statute - nor con-
stitutional provision -- prohibits the Legislature from making
the type of grant in question. Further, given the presumption
in favor of constitutionality of legislative acts, including
appropriations, it seems proper to read broadly the cases cited
above. Such a reading would uphold grants to non-governmental
agencies as long as a public purpose were involved. Finally, to
the extent that statutory authority 1is necessary, it is provided
by AS 37.05.315(d).

This conclusion that this appropriation does not
violate the separation of powers doctrine 1is reinforced by the
fact that the Governor still wields considerable constitutional
power with respect to such appropriations: lie can veto them.

Moreover, Ilie can do so on an item basis. Thus, while the issue
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is close, this resolution of it leaves each of the contesting
parties with substantial powers in the area.

5) FAAC 37

The appropriation challenged in FAAC 37 reads as
follows;

Department of Natural Resources

Kuskokwim Native Association -
Agriculture $200,000

Kovokon Development Corporation -—
Agriculture $200,000

It is the intent of the Legislature that
the appropriations to the Kuskokwim Native
Association and Kovokon Development
Corporation be used for the purchase of
D-6 bulldozers or their equivalent, and
for land clearing and other expense
relating to agriculture.

5 286, ch. 50, SLA 1980 at p. 67.

The issue presented here is similar to that
presented in FAAC 35, and resolution again is difficult. It is
true, as the Governor argues, that the Legislature has authorized
the Department of Natural Resources "to direct experimental work
to develop the agricultural industry iIn the state”™ pursuant to
AS 03.05.010. However, there appears to be no statutory or
constitutional iImpediment to a grant to a non-governmental
entity, through the department which has authority in the area, <=
to perform an act® which has a public purpose. For this reason,
and those additionally set out in the discussion of FAAC 35
above, this appropriation does not offend the separation of
powers doctrine.

6) FAAC 42

The appropriation challenged iIn FAAC 42 reads as

follows;

Fairbanks
Fairbanks Development Authority $500,000

§ 286, ch. 50, SLA 1930 at p. 77.

-26 -
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The Fairbanks Development Authority is a private
i non-profit corporation formed for the purpose of directing the
urban redevelopment of Fairbanks. As the agreement between the
Department of Administration and the City of Fairbanks provided,
the grant "would provide a pool of money to leverage private
dollars for major developments which would include malls, parking
structures, civic or convention centers.” Leg. Ex. 42b (p- 1 of
Standard Agreement Form For Municipal Grants),
As with the two previous appropriations, the
Governor argues a statute (here AS 44 .33. 020) authorizes a
particular executiv  jepartment to carry out the functions which
the Legislature has here assigned to a non-governmental entity
through a grant to that entity. It is not clear that the statute
cited actually gives to the Department of Commerce and Economic
Development the authoritywhich the Governor claims it does.
But assuming, arguendc, that the claim is correct, there 1Is no
showing that the Legislature 1is prohibited, as a matter of
separation of powers, from appropriating money to be paid as a
grant to a non-governmental entity to carry out those functions.
D FAAC 44
The appropriation challenged in FAAC 44 reads as
follows:
Victory/Eureka Electric Line $300,000
The appropriation for the Victory/Eureka
Electric Line is to be paid to the
NEA Mat-Su Electrical Association.

§ 286, ch. 50, SLA .190 at p. 79.

For the reasons set out in the discussion of the
three preceding appropriations, this appropriation does not
appear to offend the separation of powers doctrine, although,
like the others, it presents a close question. However, the

Governor raises another objection, namely, that the Legislature

-27-
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has passed the grant in question "through a general law munici-
pality which has not assumed the power to provide the services .
called for in the appropriations act.” The Governor argues that,
by doing this, the Legislature has ™"usurped”™ the power of -the
electorate residing iIn the municipality. Because the Mat-Su
Borough has not assumed the power to provide light, power and
heat under AS 29.48.030 in the area outside cities, and because
to assume the power to provide electric service the procedure
set out iIn AS 29.38.040 and .050 must be followed (which require
voter approval before assumption of the power), the appropriation
should not stand.

The Legislature does not respond to this argument.
While it may well be correct, it is not clear that the Governor
has standing to raise the argument that the appropriation usurps
the powers of voters residing in the affected municipality.
-Moreover, the issue does not involve the separation of powers
between the Governor and the Legislature, and thus need not be
considered further here.

8) FAAC 58, 66 and 67

The Legislature concedes that the appropriations
in FAAC 58, 66 and 67 are invalid. Leg. Supp. Mem. 43.-42. The
concession is based on a violation of the confinement requirement
(that is, these appropriations effect changes iIn substantive law
which can be accomplished only by amending existing statures, not
by an appropriation -- see Part 11l below) and not because they
violate the separation of powers doctrine. Nonetheless, given
this concession, it appears unnecessary Tfurther to consider
these appropriations.

C Conclusion

Virtually all of the appropriations challenged
as violative of the separation of powers doctrine thus are up-

held by this court. That result follows from several propositions



