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( - )  a su rvey  .and re p o rt L> the boru iii'h  n r l i l y  iPXi-ritlixe eon- 
le i i i in i r  l l i t  need fo r , d r.s irn lile  e x li .n l n f, and estim ated rn-,t o f  
I'.'n h p roposed Inr.d im p ro v em en t;

<:i) a public h en rin i: nn tlio  necessity I'm- the Im a l iiu p riiw -ii i-n t ,
( I )  «i itsn lii lin ii n f the assem b ly n r  m u i ir i l d c lc rm in ii,): In  p ro ­

ceed n r lin t In p iu tecd  w ith the p roposed lu ra l im p iu v in u n t ;
(S )  a pub lic h en rin i: liy  H it assem b ly n r  council nn the special 

assessim  i l l  r o ll  fu r  I lie In ra l im p ro v em en t ;

',(!) i> iil' li- ln il in it ia l n l’ i-a rli public h en rin i: re ip iiicd  by ll i i s  n r -  
linn an il in a ilili)! nn liri* In i-tuii I r jp l l ow n e r ill' ri'ru l'il n f  r i a l  p ro p ­
e r ly  w ith in  the .special iiaseHsuiciil d is t r ic t ;

(7) a re su lu lin ii ro id irm in i : lliu  spec ia l assessment m il fn r tin- 
bn a l im provem ent i

( 8 )  i f  pm le .a s  as la  llii- necessity n f a  In ra l i i i ip n iir i in  nl a re  
inailc by ow ners n l p ro p e rty  which w ill b oa r 5 0  pm cent n r m um  o f  
the i-s liin a li ii ru st o f  I lie iinp rn ii'm m ’. l ,  tin* assm nb ly n r on im -il may 
ant p in n e d  w ith tin- im p rovem en t m i li l the ob jec tion s have been 
in ln i r i l  in  less than DO p e rc e n t , e x n .p l upon a p p ro v a l n l nut jew e r 
than tin ce -fu iii l l is  n f the assem b ly n r rn iiu r il.

(b ;  I f  the assem b ly o r  ru i in r i l lines lin t p re sc rib e  a p rocedu re  
fn r sp> ria l asst-ssiuenls iis  p e rm ille il liy  th is se rtinn , Ih e  assem b ly 
n r in n n r l l sh a ll rnm p ly  w ilh  the special assessiueut p riu -e iln rrs  si-1 
nut in S5 L'tl- -70 n f th is  rh a p le r . ($  2  i ll 118 S I,A  IU 72 I

Sec. 2!i,(1:1.0211. D rr is iu n  an il u u llr i '. ( a I  W hen  an iu ip ru v rn irn t 
p inpusa l has lireu  l i ln l w ilh  the iiiu n irip .i l r l r r h  an il p ie -cn l.-d  In 
Ihe  assem b ly n r m um -il, Die assem b ly o r  rn iine i! sh a ll lim l by m  .nlu- 
linn  w h e lh e r ( I )  ( lie  im provem ent rc.pin.st is necessary am i shou ld  
lie made, lim l ( 2 )  Hie I'eipiesl lias S llilirii'iit an il p ro p e r p i- lilsuu -i s 
The flm liiii's  n f ihe assem b ly n r cumu li am  rum  liis ive

fb )  It tlie  assembly n r  rn i iu r i l passes a le su li i lin ii ap p iu v itte  an 
iin p n iu  in cu l pi npusal w ith  I lie lie rcx*n rv  lim linps , 0  . b a ll develop 
ii prupusi'il im p invem en l p lan in rh ii liu i : ' lie  rust e .s luua le  am i I lie 
percent ape o f  the lliip ru ve in e ii l p lan  ru s l In  he assessed apa iu  I the 
p ro p e r ly  In m -liled . T h is  p lan is In In l i ln l w i lh  Ihe iiiiin ir ip .i l il> rl>

(*•) T he  asseiuh ly n r  rn i iu r i l sh a ll set n lim e  fu r  pub lic heai inp 
mi the im piiix ’Cliieiit p lan . T h e  assem b ly n r ru i in r i l sh a ll p u li lid i a 
liu l ire  a I l.-ast m ire a weeli fu r  fo u r  I'ou sre iit ivc  w r r l.s  in a news- 
pape r n f p en e ia l c ir r i i la liu n  i f  i l is lr i l iu le i l w ith in  the n iiin ii ip n li ly  
m id sh a ll send notice hy m a il In  evm y iv m id  u iiu e r  o f  p ru pm lv  
w ith in  Ih e  apn  iai assessinen l i l i s l r i r l .  (Jj J  r l i  I lit  8 1 .A 107!!)

H ia li' i. l  I- in .m il.ill .1 1 . A s  I I" ' pen* I-', Mupp. in s  i l l  ,11.> |S ., | j 
vi*Ini,t* i . l  11.■ .* h.-i'linn m e  iiia n iln tn iy . A m i s l .- |i . m ust In- la lo i ,  in " i . I . i .
(n il ■-"ini'linii.-u xvuli iliu- p r m . is  T h e  steps in  In- In l.en  |.y   ................
n ll i'T w i .e h  tint Millh li-nl. A il il i- y  v . i l l  m im l In- fu lln xv .il In lln- i - i . ln  pm
I i ly  " f  A lir ln n  ,u :e , I J  A ln .h a  I CH, 1*6 v i,|e il In th is  M-t-ll«n u ilh n n l  Mil- I.in

5 lill lel d25 M I'N U T I- a I . ( i l lV U lN M C N T 5 111) Ii!! I I I I )

0

(i.t l .1. v ia lim t, im>I him roitiu'il it  lint 
l*y r.ilii'n-.iti*»n (u  v a litlu lc  

tin' .»• is  o f a  |i|rv lu u .s  ru iiiic il  A .lil« y 
\ ( it y 4»f A idhniai;t.*, 13 A l.t-k u  1 
i»*r. F .  .Su|.|i, m  <0 A la s . I 'J d l) .
t.c-% > <if assrsniiciit iniM In* nu»le 

hItfii |n-liti*tu In anl. —  Sir In re 
lit t<1.il:.»fi IMiiit|iiriit Tux Hull, 'JU? 
F. (Mil <n. l'.iLM); Asl«l* y v. City 
of AimIimi.!)!«*, t.'l Ala:k.i l(»8, 05 F. 
Sii|>|i I MU (|l A las. 1051).

\ iu l » - * i -'.in. nl m .t) m il In* imule  
l») a iio lN '*  ru i in r i l.-  M nxl a :.su rt*liy  
uti" r i l y  lu i i in i l  raun o t niahu an ini- 
|iiTi\« ii.* n t, iim l m iiiic  ntlu*r c ity  ruun- 
«il, a l  u'dii'* la te r  A a y , exert ir e tin* 
•list n  n un tu ini|Mis«. a p a rt n f lln* 
lu ii.lt i i  iipuu a td itt ii K p io p n ty  nun*  
in .. A M i y  t C ity  o f A lie lltt(iii;t ', 13 
A l. i 'k .i  l ib .  05 F  .Supp Ih'J 11). 
A la s . IO .'il) .

IVin-ii i lr fre t  in  priMTteilinK^ |i»i«»r 
lu  a v i- M it i i i i l  m a) lie rai-t-tl.— \VI* ic  
no iip p it ilu iii ly  wan a llt .r  l it l  o lijte*  
l i  t p iittr tu t* v n».-es»iin nt to pro- 
It t n n .tiiis l tin* t tu rk , no im tiee u;t>  
y i t t u  tit. hi that l l i f i r  p in p e rly  v o iilt l  
lu a:- is .- n l for an y p .u t »f tlte iu r t  
of tin  ii ii 111 oi in e iit , tl.i-re w as nu

tli'it  t li- y  li.nl kn nw li •!*••• tt«.ii I In* 
e ity  eiinteiiip lati'U  a»*•••-**inir tl.o m »t  
o f tin* i iu | . | o\«'|i im i I ,  am i t l . n e  w as  
no slunvim * tlt.it t in  y  lt.nl an y know I* 
i  *Ij;i* o f tin* . l i f u l  in tlie  | .mh 
intts. tin . Idol il.e  r i .f l  t to i- l . j . . i .in  I 
iiiki.M npiin any »li fi-t-l in tin* p i••• 
ini'.H a n te rio r to tlo a* •• * nn-nt In  
i r  K t t i ln k a i i  I•t'ln«t|i|. n l *|.iv  Hull it 
A la s k a  r.r.:i <| J i .

A m . J n r . ,  A l . l t  an il C . J S .  n f e r -  
n o  i s .  IS  A m . I n r ,  o r | o t ; . l
A :.er*Miii'|it!.. § 57 « l  : • i|.

Ili 'iiy in i*  i i |  l .I  o f | . | .i |u 'r ty  i . v i o i .  
to ili fi'i il  t.ti .'•*! im | 11.v i uo-nt l.y  pm  
t r s t . I'l A l . l t  >n:t

l.n m p  inn , i .* :i nn iit fo r in ipi »\•• 
in f i l ls  u p .iin  I p io | - i t y  n w iasl in uii 
•livi.li-tl r l i a r . . ,  M0 A I  It P i.J

S n lli iir i ie y  nl r t a t n lo iy  |ti«.«iMtin> 
lo r  lit .n iH K . ' I  A I .H  HU'M 

lY t i l io n  o f p ittp e ily  i .u ' i . i . f.n  In. 
e .il i in p ro tc in i'iit , ‘.*5 A l l !  11 ••

W n h lia tv n l a l  t i i r m r  ol p il i l it i i i .  
\H\ A l . l t  mu.

C la s 'ih .'a lit it i  o f j t r ' i C  a*- • • i*.«• *1« 
induce o f p a) no ot |o r  intpr.M i iiit nt.s, 
I J  7 A l . l t  IM I'I.

r . i  C  I S . M 'lo ifip a l i t ii|t* .ia l|t t .i . 

1007.sli-wioi: I y tl.e »iiy pt 11,« Ii xtiiiinny
S e r. 2il.tn7.tll!.1). Itc ru rd  m vncr. The  person in whu-’u mime p rop ­

el tv is listed mi the muhii-ip iil p ropeiTy tax  ro l l as ow ne r is con- 
c lu s ive ly  presum ed tu lie Ih e  lentil ow ne r n f m rn r- l i l  the ow ner is 
u n li.iow ii, the n t  essmunt m ay lie made apa in st “ in l.iiow n  u w m r."  
(JSL'i-h i 18 S I.A  t! i7 2 )

S e r . 2!l.li!l.ll.'l(l. O h je r liu n s  and le v is io n , ( a )  ( ) , . je r |m n s  In  the i»U- 
p ruvemeut p lan may be liled  im l less Ilia n  Id  n o r m ore  ll ia u  lid davs 
n l te r p u b lira lio ii ot notieu on a ih ile  sperilied  bv tin- a s - i in li l j o r  
ro lin v il Tin- assem b ly i,|- vouin il m .iv by r< -ob ilion  npp iove  lln* p lan 
a in l proceed w ith  the im p i'ovrm eid  i f  Ihe ow ners o f  n n r-h a lf in 
vtilue o f  the p ru f et ty to he h* n c liled  do not oh jeet in w i i l iu e .

( I . )  I f  id ije rt in u s  u ru  nuu lc hy Ihe ow ne rs  n f p m p e r l'  boa iiu i! 
one h a lf o f  the estim ated ru s l n f the im p in vem en l, the assembly u|- 
council may md pvuvcetl w ith  I lit* im prov .-m ent unirs.s it le x ise s  the 
p lan In  m re l the id ijcv tlun s and  ihe ob jec tion s a re  reduced In less 
Ilia n  511 pe r ren t A rev ise ., p lan  sh a ll be nppvuved and adopt, d as 
nil o i ip in a l p lan . (§  2  eh 1 18 S I.A  l'.l7 2 )

See. 2 ! l. li : l.11 III. Assessment m il. ( a )  A l anv linn* a f t e r  p ro jr ,  t
app le-, a l, tin- asse iuh ly  n r en u u iil sha ll te'ses-. Ihe m il hot i e«l |'**i ■
renl.i-.*!* ot tin n n i  apa lu s t tra i l,, in p io p u r lio n  In  I'o in -lil ier>-iwd 
As i >smi-iils l.,li\- lad  eXeeeil ai tu a l I'osln

| l . )  t he |n r ia l a.'-*u,.*<.iiiii,iil ro l l i*»nl;iins |t iit | i i t \  il« i i i i ' l i  ti .
I l i l l l l t  « «»| »«W I t t ' l ’t I ' l  tl'CM l'll t l l l i l  ilM 'l * l l l l ' l l l  i lllP *» |||t  «
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<c) Tin.* assem b ly n r  council sh a ll lix  :i lim e  In  ln . t r  ' .h j . - ln . iH  
In  I lu* lu l l .  T he  in u n iiip .i l c le rk  sh a ll m * in I :m  as-.i'i .u ich l am i h ca r- 
iiij' in .lice  liy in .u l tu each i i v n n l m i n e r u f a il asscw r.il t ra c t m>| le.m 
than  la  ila ya  b e fo re  the  h e a rill) ! . (§  2 ch 1 18 S I.A  !!!? .:(

Itn :til In  nil je r l  i i i . i j  In- v iu h i- J .— A m . .lu r . a ml M .lt  i,frre u « -c - I - 
A I ' O l l  l i l . iy  In- lii'M  In  l.-ii’l  I I . l i m l  All! J ' l l  , i i | i n l i l l  ul Lo ca l A
a ll  l ie l i l  In  ii  n n u -ily  !■> :i i-uurtii- n t  nii-i-t , a !>J cl •]
ri-n.luct n li i .- l i  n -i.ili r i l  m ijin l  nn-l A ;- .  ‘ .-m cnt hy fm iit  fmit m l.-.
iii i i |- i ll : i l- li  In  u t l ir ia  i l in i  In- nli-mill A l . l t  I ' l l
hi iillnUiil lu i-aill|ilaiii nf the lilt yal- fie '-: Hi. nl Inn nf s l r r i l ,  a i* -u-I-
ilV In r-- k i i- liikan |li-liia|in-nl Tax Miurcii nf |iaynn-nt fnr ini|*ri*i• in.-iil -.
Hull. r. Ala-1.. I II.VI f l f lJ J I . IJ i A l l !  11 ‘‘.III

S ic . 2 <.>.li.1.l)all. I Io :i r i i i | ; am i set I le n ien t. A f t e r  the  pub lic h e a l- 
iiiit. the  assem b ly  u|- iiu iu c il .shall en rreet e r r o r s  am i any in e ip i.iiilie s  
in Ih e  m i l W hen  the m il is en rree te il. the  e ie rk  sh a ll su e i- r li lv  
t i  2 eh 1 IS  S LA  1H72)

See. IS l.li.'I.lllill. I ’a vm c ii l. t i l l  The nsse in lily  o r  eimn. 
tim es u f paym en t, ra te  n f in te rest on unpn iil in s la lhm  n l 
li iu p icn ry  n l a s -u i- in e n ls  I'a ym eu l m ay not In; re i |u ii .
III.in  lln  i la v s  a lt e r  a .s-ersinen l I'a ym eu l m ay In* in one sum  i lie 
i i i ' la l lm e i i ls , Im l a sum  n r  in s ta llm en t m ay in-I exeee.l p e r n-n!
• •I ih e  n ssee -t il va lue  u f Ihe p ro p e r ly  a l l e r t i . l  lY n a l ly  am i ii ile re . l 
a re  I lie  sam e as lu r  re a l p ro p e r ly  taxes.

lh )  W ith in  o') i la y s  a lt e r  lix in p  the lim e  n f paym en t, tIn ni-m iei 
piil i In  I. s h a ll m a il ;i s la li-u n -n l In  Ihe ow n e r o f  i i r n r . l  n l ea. h pm p 
e r iy  assi-sseil. Tin* s la lem e iil ile s inm ile s  Ihe  p ro p e rty , Ih e  n.i-oss- 
m en l am oun t. III.; t in ic u f  tle lim ilicuey . am i p ena lties .

( e l  W i . li in  live i!.iys n f le r  ( lie  s la lc m tn lx  a re  m a ile il. ihe cl.-cl 
sh a ll pub lish  notice that the sta tem ents have  been inaih >1

( i l )  As I -- in cu ts  a re  hen-- npuu the  p in p c r lv  a s s e sm l au .l a re  
p r io r  am i p a ra iuu iin t tu a ll liens except m in i1 ip .i l la x  lien s  They 
m ay he c n lm iv i l ;.s pmv nl. .1 in AS 2H o.'b'.’ lln  'J'.i.a.! :'.;m lo r  i-n- 
li-i i e ine iil u l p m p e i l v la x  lie n - . I . i - i h  I I 8 S I .A  I! l7 2 )

Pih|m  1 1) mini In i li- s n il ii  il m ilt  I 'n - i i i ly  .e  l - t i i . - i u  li.-i. | . . r  p il.il .
e*«I ii in i t I'o i n  .l ie  ,i Ih-ii mi n  til i i i .p iio i  mini , ft A l . l t  I ill* I ; A I It 
| - | | | . ,  I I . | i | i - | i i ' | 1 )  l l l l l i l  '*■' ill- I IIS.
- iiiIh iI n il I. n-ioiiii.iliti , 11.mil y. Ti.m !'■ i cr u ii-iimeiil *.f Ii i.. Mi 
xinlii ii i.t |ni iili nlilU .ilii.il In is- AI It i-i'o
lo  llU il. in l)i liinpii-i.t lax- Hull. Ii P iin itly  uf ln-n no iiujii u n i .
Al.i l.:i l.'i! IP.i-.tJ). iuul |ii« i'M -lhir •-uiilr.il I mil Ill'll, i*

Am. lur.. A l.lt iuul IM  S, n f i r -  A l.lt tila.
in , ,-• '•■.• tm  .tui , Null, c mi,I Iso lliiriilii A uf I n. I l l  M II 'V
tin-.. 3 it i. Is Am Jm . S |n ,iu l nr il". I* .IS  Munn ip.il I'.iipmnii m
I.l- .,1 A -I • IIHI.I-. Jt P.l| c l 'Ci| it I fill I cl )r l(

Sec. ,J !l.li:t .ll7 ll. Itc .is s c ss iu c iil. ( i i ) The iissem h lv n r council sh a ll
w ith in  uni y e a r cn rrc i l any ilc lic iem -y in a spec ia l asse.-.sieenl fo iim l 
he a m i l l t.

( h )  N m i,e  au .l hetiriu it must cn iifu rn i In lln ; im lia l u ssra -m cn l 
pru i eilun.-.i.

$ 2:i Cut iihii Mb.MIl II At. tIllVI IlKMI •• I 1 Ju r,:: e-'',

t I ' a v i u c i i t . s  mi Ih e  iu i li . i l a - s r - im  nt an. i n  'In . I i the  .........
e r ly  npuu ren .-.ic ism riil.

I ' l l  The re iss i-ssm e ilt hc inu ies a ih a rp e  upon tin p i" p c i l \  in .l- 
w i ll i la m li li i ; f a i l iu e  tu  m m p ly  f. it Ii a n y  p irn i- im . u l the •• 
mi nt p ru ce ilu ie . 2 ch I IK  S LA  I'.l/ i l

C .iS  n  l« n i n i ) ;  r.,!> ' Mum* 
ip il < hi , ; JMI •{ :

Sec. 2!» li.'I.llSO. t lh jc c tin n  an il :i|i|ic a l. ( a I  T l.c  l a u l -i i lv  o r  ea 
l i i l i ' ,  u f  an  ii.-'.sc ..-menl lim y nut l.i < ■ nt •- -1• ■ I hy a pci on v l i o  • I nt 
not ti le  v .i lh  Ih e  im in ic ipa l c le rk  a  v . r . i l r n  •.•i lim i to  tin as-v-:- 
im-ni lu l l  b c ln ie  its  cun firm a liiiii .

( h )  The  t lc r i:in )! u f the  iiS -c inb ly  o . ,tn-H iipan an n li , ,e i i .  ii 
m ay lm- appc .ilc il to the su p e r i i r  m in i wn'iilu  ,'ln il.iv s  o f Ih e  .la p  o f 
eu ii lir in a lin n  o f  the a -sessm en l m il.

(■-) I f  no oh ji-i'liun  is lib . I  o r  an  app ea l t:u<i'ii w i ll .in  11- • <inn' 
p ru v iile il in (In s  seel ion, the assessinen l p rn r r ih i ie  -I a ll lie  • ■ a 
si.h  n -il n - .'u la r am i v a lii l in  a il respcets. (;s 2  ''.‘ i I IS  S I .  \  l'a« 2 )

See. Jtl.lii'I.IISa. Spec ia l a sscss lu cu l I',m ils , ( a )  T h e  a- i t  li lv  a r
   . m ay be ui'ilinaiice n ii ll ln rh 'e  ih e  issuance a in l >nl« n l pi ia l
a -s e  -n i l' llI I...ini.- in pay till n r  pa i l n l Ih e  m st o f  ,*.n iinp roc . u n i l  in 
a s p i i i . i l  iissessiiii'ii: i l is lr iy t .  T h e  p iin c ip .i l am i in te r' t a l l-m  I- 
l.-isiit il * iia ll he payab le  •• 111 • ly Iru iu  lln - le f t  n l -p tn a l a -  c na-'il* 
til' ti 11 is t Ihe p rop e rty  |o  lie lien i-lili •!. T h e  a -r--.in . n ls  -lu ill eon li- 
lu le  a s in k iii;; fu iii l f o r  Ih e  paym en l ol' p rin c ip a l am i i i - lc re -1 on 
the In.m l* Tlic p li'p i i l y  in-in l i ln l  mav lu- p lc .h 'n l hy l ' e  a - o  u .l 
hi lo im i'i l to si-cc.ic a paym ent.

f Ji J 11 pi hi i le fa u ll in a paym ent line on a  spv'i ia l '■< "  nn ‘ .I I- *u»l 
a I m il.Ili' il.le r m .it e ii lu rc e  p a ie n  n l o l p i i ln ip n l a in l in li 'e - i am i 
is ' .I :• o f  I’o llet lio n  in a iiv  il a d  inn in Ihe same n an in r  .a .'I v r i lli l In' 
-.mill* i ln  l  as i ld in n s  lm  l ln  fi-rei I n i i ie  " I  iM"il".'U >"' " I I  re a l 
p lop i-rtv  Tu re i'In s lile  s h a ll In; .ip a i li- l a ll p iu p e i lv  o il " hi b ; * i*-t- 
in i'iila  age in ili' l m ill l l n  pi i nul 'o r  le i li lu p lim i b a ll lu- lh  - -tiiin 
a s  in Ih e  case o f  a  n io r li' .ip e  lo iv  lo  u re  on le a l p i" |* c iiy ,

l e |  lie l'u ri. th e  a -U 'li ih lt u r  • niitn il m av I " ' ! '   .....   a —  - fn  ill
I m i n i j l  -h a il 1‘ i la h li 'h  a it iia ia n le e  " . . . I  an il a p p i" p i i .i le  lo  lie  
I ■ im l anmiiall.v n sum  a ile i |i ia li In  e u t r i am  ili lie ii m j  in  m u  i.•; 
p aym en l- u f p rin c ip a l am i i n l i r i  >1 ><f I" .m b  i u n i In  i . a - i n  n f 
lln iip ay iiieu l o l a sse -am en ls  win n ilue Money i ■ i e iv i .l 11 ..tu ai I m il'
l.i l.c n  a i'iim sl p rn p e t lv  lm  iiou iiaym eu l o f  a - > -im 'ii h a ll be
c re ili le i l lu  Ih r  pua riii'tye  lim i l. In lcri's ’t on Ih e  I' lm r.ii i lc e  Im  *11 
sh a ll be a cosi u f  Ih e  im pi'ovcm cnl i l i - t r ic i (5  2 » h  I I S * | . \  I 1
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Si* linn
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See. 2 ! l.li3 .ll! lll. S e rv ice  A re .iv  I i l l  S e n  ire  nren.t In p ri iv ii lr  
jp e r is l M Tviivs w i ll i in  ii Inti tin;-|i iii.i) l.i: estab lish!'.!, i .p i i a l i i l ,  
ii l l i ' iv i l n r n ln 'li'lu 'il by ||ii ' ; i .> i*n 11 * 11* by n u ll mi iii'v. S p re i.i l .s em re t 
i l l i l i n ' j  serv ices lin t p ru e ii lr i l nn nn .u ra w ii le  basis w ith in  lln - bur- 
•m r.li • r  I Ik; bu rm ii'li a re a  m ils it lc  eilic.a n r n li i; : lm i m i l i l l ,  .c u t I r f i  
n l s t  i vii ■’ I Ili ll) I Im l |t in v ii lt i l n il an niviivviili' b asis n r in tin' Inn m il'll 
i i i r . i  m il si'li- t i l  its . In  ;i l i i . .t  c lass Inn 'n iirli l ln ; assem b ly iiiny I'v rr- 
r i - i ' ' .r illn n  ii . ' t r v i t t  iirira smy pm ver I' li in li ' i l n l i r s l  c lass r i i y  hy 
l - tm r . i l law ; i l l a se in in l t liis s  Im rnnc li nn cM 'iris ,: n f  tin- |in \v trs  
inns l lm app roved  liy  a n ii i jn r ity  n f dm  i|iia lilii- il v u lt r s  resid iiii! 
w i ll i in  H it s i-rv iru  a re a  an il v n lin i' nn dm  ipm 'lim i at a iv in i la r  n r 
•s|n r ia l t l i  t l  im l.

( I d  I'lie assem bly inny levy n r a u th o rize  d ie  li'vy iiip  n f I uvea, 
rh a r jm s . n r a ss t'ss im tils  in s e r t i t t  a re a s  In  lin a iite  lln - spec ia l ser- 
\  i t t s .

( t l  T l i t  assem b ly  m ay p ro v id r fn r  a |i |n iin li'il n r  e lu - l i i l  b oa rd - 
In  sni'i iM 'i! dm  l i i r i i i ' l i in i :  u l specia l s e rv ire s  in s e iv ite  a re iis .

( i l l  A new- se rv ice  a re a  m ay m il li t  t d a h lid m d  i f .  i.insi.-.len l 
v .i l l i  dm  I'lii'i'ii-.es n | a i l .  X n l dm  s ta le  in iK li l i i i in i i  dm  niw*
-i i i i i e  ta n  lie |> m \ii lt i l liy  a :i e .v i- lin i; se rv ice a re a . by a  .salim i
In ii t i ly ,  n r by in t iir |i i ira lin ii as a t-ily .

(••) I lie assem b ly m ay i'.\i*rtise n r  * Ii I it j i I e in  a s e n  me a rt .i
ii liv  |s . t  i-s e. I i it li m ay Ii. e v en - is ii l by a l i r s l c la ss    Ii in dm
aii'.'i n i i l' i i le  t id e s . In  a sen  im l t in ts  b inm m lt, cat h c s e i i i  t*l nr
ili lei*.iteil |n i n r r  uni'll be app roved  by n m n jn r i ly  vn le  at a m  n la r
n r ■ I ’t t i i i l  i'li rt im i lieb l w i ll i in  the s e r t i t e  a re a . T h e  ra le  n l i .i \ .ii in ii 
am i d ie i ' - i ia n tc  n f bonds a re  anhyert In  assem b le ;i |i |n 'n \.il (J  J t l i  
I It i S I.A  l! lV 2 )

C h a p te r  Ii8 . A lt e ra t io n  o f  H iii i in l.u ie s .
t i l l .  I.

I l l l l l .  v . l l ln l l  . | | | , |  K v t l . l  t l . | |  l! i l  liH II | l l  |

- M* • i .nt I I*iiir.uli«liiii(iii i!*»«;hiitki- u'.M-.b Iiii)
!l. I ' l  tin ilinn uf I,in ,I Cuvi iiiim nl-. l!'J i'*h l! IM 'J'.HiM I III)
I hi i i,; il!i i»s’ fiiiil ” •».••)) ftXll)

A l l  i i le  1. v\ I ton a in l K v rh is in ii.
S i  i  I  lu ll
|i l In. ,| Imi.hiI ii ̂  ntiniiii itm

S iv . J!) Us ii I ii. I,iii'ii I Im tim l.iry  toiiiiiiis-.iu ii. ( a )  Tin* I .*r.d 
ll iu v id .i iy  i i.iiifiiivsii.ii m i\ rom m lc r an> |«i*tt|M»<i«»i| In ra l i*<«\«*i u 
ii irn t li " in , i la iy  i lu n p c  II m ay |iir<«*i.« p m p .f .rd  r h a u p i  in  (h r
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l . y i  d . i lm r  iliirin i* iher lire t 10 •'!•») a n f any  r« pn lu r im i. Tin* 
rlm iip c  jd ia ll h ivomu c lle r t iv e  la  ilay.n j t l l r r  |»i t*s»*nl;»i i«-n »»r uf I lit' 
end i‘ f  tin* M.*siu:i, xv liir ln 'vn  is r a i l  in -, u n lr .s  ili s.i|.|u*nvril l.v a 
n  -i.lii lm il i i i i h ' i i i t i  tl in liv a  m a jo r ity  o l lln* tm ml .'i: n f r . i rh  Imii *a 

( I t )  In  a ilili lin n  to ! lur ic j-n la tin ris ynv ri iiiiijr am m \a lim i l»y I. r a l 
ai timi a i ln |. lr i l uinli i AS I I I'JlihO, tin: l.m  a l ISniuiiI.iry I ‘nii ini:- 
m" 11 .shall, w itiiiit 'JO days o f  S r |it r i i i l .i r r  10, IH71!. rs la h lir li pm - 
m liu r .' i fn r a iu i r \a lin ii and I'Nrlm.imi n f tn r r i lm y  hv r i t i n  and 
hniiiiiph:. hy In ra l at linn . The p io u d m rs  c s la h lid .i d u n d rr t l i i« 
suit av tim i h a ll iiir liu lc

( I )  a  p m v i;M n ii i c i | i i i r i i i K  ( Im l  a p m p n s r d  a n ii i*N a lin i i  a n d  r:%- 
. h i- in n  must In.* a p p r n v r d  hy a m a jo r i t y  o f  the  v n lu  s v n t im ?  n n  I h r  
«111«* t i . 111 i r s i d i i i ) !  w i t h in  I In* a r r ;*  p in p u > » d  In  h r a n t i r x n d  n r  i \ -  
r l i n l r d ;

f l i j  p in v i inns (h .d  t iit in ir ip a l)}- n u m il p m p n tv  ad jn it.in p  the 
m uni!-ip ality m ay In* a m irx rd  hy u r d in a iirr  w illm u l \ n |r r  a | p m .a l ;  

and

( ’ i)  p m visim is  th .d  a il a n a  a d jn iiiiii) ' the m u nirip a lit.v  niav hr 
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( r )  \  huiihd.il y  i  h a iip r r l i n l r d  u n d r r  (a )  " f  th is s« * ti»»u p n  • 

v a ils  o ver a hnim d;i»y r l i .n i i 'r  in it ia ln l  h y  Im a l :u liu n , v .iih»ut 
ir p a n l  lu  print i t \ in lim e. (,> 2 r l i  I IS  S I .A  1!)72)
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SENATE BILL 315
AN ACT RELATING TO ROAD IMPROVEMENT DISTRICTS

S3 315 e s t a b l i s h e s  a m e c h a n is m  t h r o u g h  w h ic h  m u n i c i p a l i t i e s  

niĉ  c e i v e  s t a t e  f u n d s  t o  im p r o v e  s u b d i v i s i o n  r o a d s  w i t h i n  

e s t a b l i s h e s  ~>ad Im p r o v e m e n t  D i s t r i c t s .  F u n d s  w i l l  be a v a i l a b l e  

on  a 5 0 / 5 0  m a tc h  b a s i s  w i t h  o n e - h a l f  t h e  f u n d s  b e i n g  s t a t e  

d o l l a r s ,  and t h e  o t h e r  h a l f  m a tc h e d  b y  a s s e s s m e n t s  f r o m  t h e  Road 

Im p r o v e m e n t  D i s t r i c t .

U n d e r  t h e  l e g i s l a t i o n ,  a m u n i c i p a l i t y  w o u ld  be a l l o c a t e d  

f u n d s  b a s e d  on t h e  t o t a l  r o a d  m i l e a g e  i n  e a c h  Road Im p r o v e m e n t  

D i s t r i c t .  E a c h  p a r t i c i p a t i n g  m u n i c i p a l i t y  w i l l  p r e p a r e  a N eeds 

A s s e s s m e n t  f o r  e x p e n d i t u r e  o f  t h e  f u n d s .  T h e  m u n i c i p a l i t y  w i l l  

be r e s p o n s i b l e  f o r  m a in t e n a n c e  o f  t h e  r o a d s .

T h e  b i l l  was i n t r o d u c e d  J u n e  1 5 ,  1983 b y  S e n a t o r  J a n  F a i k s  

a n d  i s  p e n d i n g  i n  t h e  S e n a t e  T r a n s p o r t a t i o n  C o m m it t e e  w i t h  .-a 

f u r t h e r  r e f e r r a l  t o  F i n a n c e .



S e c t i o n a l  A n a l y s i s

SENATE BILL 315
AN ACT RELATING TO ROAD IMPROVEMENT P TSTRICTS

S e c t i o n  1 . Adds a new A r t i c l e ,  Road Im p r o v e m e n t  D i s t r i c t s ,  u n d e r  
t h e  e x i s t i n g  L o c a l  S e r v i c e  Roads a n d  T r a i l s  c h a p t e r .

PURPOSE

To f a c i l i t a t e  f u n d i n g  f o r  i m p r o v i n g  s u b d i v i s i o n  r o a d s  w i t h i n  a 
r o a d  im p r o v e m e n t  d i s t r i c t  e s t a b l i s h e d  w i t h  m u n i c i p a l  t i e s  o r  
u n d e r  AS 2 9 . 6 3  ( S p e c i a l  A s s e s s m e n ts  and S e r v i c e  A r e a s ) .

ALLOCATION OF FUNDS

(a ) E a c h  f i s c a l  y e a r  a m u n i c i p a l i t y  s h a l l  r e c e i v e  fu n d s  b a s e d  on 
t h e  t o t a l  r o a d  m i l e a g e  i n  e a c h  r o a d  im p r o v e m e n t  d i s t r i c t ,  s u b j e c t  
t o  a 50% m a tc h  b y  e a c h  r o a d  im p r o v e m e n t  d i s t r i c t .

(b) A m u n i c i p a l i t y  s h a l l  d i s b u r s e  t h e  fu n d s  b a s e d  on a n e e ds 
a s s e s s m e n t  ( w h ic h  s h a l l  i n c l u d e  t h e  l e v e l  o f  u s e ,  q u a l i t y  o f  r o a d  
s u r f a c e  and s u b - s u r f a c e ,  am o u n t o f  t r a f f i c  p e r  d a y ,  and m a i n t e ­
n a n c e  c o s t s ) .

(c )  F u n d s  a l l o c a t e d  t o  a s p e c i f i c  r o a d  im p r o v e m e n t  d i s t r i c t  
u n d e r  t h i s  c h a p t e r  s h a l l  be a v a i l a b l e  f o r  u s e  f o r  f i v e  y e a r s .  
S h o u l d  t h e  m o n ie s  n o t  be s p e n t  o r  o b l i g a t e d ,  t h e y  become a v a i l ­
a b l e  f o r  u s e  i n  o t h e r  r o a d  im p r o v e m e n t  d i s t r i c t s  w i t h i n  t h a t  
m u n i c i p a l i t y .  S h o u ld  t h e r e  n o t  be o t h e r  e l i g i b l e  r o a d  im p r o v e ­
m e n ts  w i t h i n  t h a t  m u n i c i p a l i t y ,  t h e  fu n d s  s h a l l  be r e m i t t e d  b a c k  
t o  t h e  s t a t e  and s h a l l  l a p s e  i n t o  t h e  g e n e r a l  f u n d .

(d) 50% o f  t h e  c o n s t r u c t i o n  c o s t s  s h a l l  be c o v e r e d  t h r o u g h  
a s s e s s m e n t s  w i t h i n  t h e  r o a d  im p r o v e m e n t  d i s t r i c t .

E L I G I B I L I T Y

A f t e r  e s t a b l i s h i n g  a r o a d  im p r '  v e m e n t d i s t r i c t ,  a m u n i c i p a l i t y  
may a p p l y  f o r  f u n d s .  D O T/P F n u y  r e q u i r e  t h e  m u n i c i p a l i t y  t o  
s u b m i t  a f i v e - y e a r  p l a n  f o r  r o a d  im p r o v e m e n t  d i s t r i c t s  by O c t o b e r  
1.

A D M IN IS TR A TIO N

(a ) A m u n i c i p a l i t y  s h a l l  e s t a b l i s h  r o a d  d e s i g n  and c o n s t r u c t i o n  
s t a n d a r d s  w h ic h  w i l l  be a p p r o v e d  b y  D O T /P F .

(b) C o n s t r u c t i o n  c o n t r a c t s  s h a l l  be a w a rd e d  t o  t h e  l o w e s t  b i d d e r  
who m e e ts  an  e s t a b l i s h e d  c r i t e r i a  o f  r e s p o n s i b i l i t y .



(c) C o n s t r u c t i o n  p r o j e c t s  s v . a l l  be a d m i n i s t e r e d  b y  t h e  m u n ic ­
i p a l i t y .

MAINTENANCE

A m u n i c i p a l i t y  w i l l  be r e s p o n s i b l e  f o r  t h e  m a in t e n a n c e  o f  r o a d s  
im p r o v e d  u n d e r  t h i s  p r o y r a m  e i t h e r  t h r o u g h  a r o a d  m a in t e n a n c e  
s e r v i c e  a r e a  o r  on a c o n t r a c t u a l  b a s i s  w i t h  D O T /P F  o r  t h e  m u n ic ­
i p a l i t y .

REPORT

By O c t o b e r  1 o f  e a c h  y e a r ,  a p a r t i c i p a t i n g  m u n i c i p a l i t y  s h a l l  
s u b m it  a r e p o r t  t o  D O T/P F s h o w in g  how t h e  money was u s e d  i n  t h e  
p r e c e d i n g  12 m o n th s .  By t h e  f o l l o w i n g  D ecem ber 1 ,  t h e  d e o a r tm e n  
s h a l l  s u b m it  a r e p o r t  t o  t h e  G o v e r n o r  s h o w in g  t h e  a l l o c a t i o n  o f  
f u n d s .

D E F IN IT IO N S

I n c l u d e s  t h e  f o l l o w i n g :

(1 ) " c o n s t r u c t i o n "  o r  " r o a d  im p r o v e m e n t"  i s  t h e  same as t h a t  
d e f i n e d  i n  AS 1 4 .0 0 1  ( c o n s t r u c t i o n ,  r e c o n s t r u c t i o n ,  a l t e r a t i o n ,  
im p r o v e m e n t  o r  m a jo r  r e p a i r )  and i n c l u d e s  u t i l i t y  and d r a i n a g e  
c o s t s ,  b u t  e x c l u d e s  f i n a n c i a l  and r i g h t - o f - w a v  c o s t s ;  and

(4 ) " r o a d  im p r o v e m e n t  d i s t r i c t "  m eans a s p e c i a l  a s s e s s m e n t  a r e a  
e s t a b l i s h e d  u n d e r  AS 2 9 . 6 3  f o r  r o a d  im p r o v e m e n t s  (AS 2 9 . 6 3  
p r o v i d e s  f o r  t h e  e s t a b l i s h m e n t  S p e c i a l  A s s e s s m e n t s  and S e r v i c e  
A r e a s ) ;

(5)  " r o a d  m a in t e n a n c e  s e r v i c e  a r e a "  means a s e r v i c e  a r e a  e s t a b ­
l i s h e d  u n d e r  AS 2 9 . 6 3  f o r  r o a d  m a in t e n a n c e  (AS 2 9 . 6 3  e n a b l e s  a 
m u n i c i p a l i t y  t o  e s t a b l i s h  s e r v i c e  a r e a s  t o  p r o v i d e  s p e c i a l  
s e r v i c e s  and l e v y  a s s e s s m e n t s  o r  t a x e s  t o  f i n a n c e  t h e  s p e c i a l  
s e r v i c e s ) ;

(6 )  " s u b d i v i s i o n "  i s  d e f i n e d  i n  AS 5 0 . 1 5 . 1 9 0 ( 2 )  and m e a n s , i n  
p a r t ,  (A) " t h e  d i v i s i o n  o f  a t r a c t  o r  p a r c e l  o f  la n d  i n t o  tw o  o r  
m ore l o t s ,  s i t e s ,  o r  o t h e r  d i v i s i o n s  f o r  t h e  p u r p o s e ,  w h e t h e r  
im m e d ia t e  o r  f u t u r e ,  o f  s a l e  o r  b u i l d i n q  d e v e lo p m e n t "  and (B) 
d o e s  n o t  i n c l u d e  c a d a s t r a l  p l a t s ,  c a d a s t r a l  c o n t r o l  p l a t s ,  
o p e n - t o - e n t r y  p l a t s ,  o :  r e m o te  p a r c e l  p l a t s  c r e a t e d  by o r  on 
b e h a l f  o f  t h e  s t a t e .
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John P. Coghill 

Municipality of Nenar.a 
Nenana, Alaska 99760

Dear Jack:

I am enclosing a copy of the amended version of SB 315, which is on 
its way through the system. This could aid in correcting part of the 

problem we have with the low allocations due to population factors.

We are trying to put a larger sum in the Local Service Roads and 
Trails Program. As you know, tire Department of Transportation and 

Public Facilities had attempted in the past to completely eliminate 
the program. Last session we were successful in passing a $k> million 
appropriation through the Legislature. This brought the program back 
to life. Unfortunately, the Governor cut 30X, leaving us a total of 
only $7 million for the entire State.

We are asking for more funds L* is year, and can use whatever support 

you can give us.
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Two commissioners remain on the board even if the constitutional 
amendment passes (see 42.40.020).

An annual report is required to the governor and the legislature 
describing the operations and financial condition of the corpo­
ration during the preceding fiscal year (see 42.40.260).

An annual financial records audit is required by an independent 
certified public accountant experienced in railroad accounting. 

Standards of the ICC for a Class I railroad are to be used (>ee 

42.40.270(a)).

An annual performance audit is required to be conducted by a 
recognized railroad management expert. Standards of the ICC for a 
Class I railroad are to be used (see 42.40.270(a)).

The corporation is required to make available to an auditor ap­
pointed by the governor or to the legislative audit division all 
financial records (see 42.40.270(b)).

A state oversight report is required before the corporation under­
takes any activity which would alter services provided by the 
railroad or if they are applying for an appropriation for a service 
which is not otherwise self-sustaining (see 42.40.280).

Specific legislative approval is required by law for any conveyance 
of the corporation's entire interest in land, any issuance of 
bonding, major extensions cf the rail lines or leasing of land for 
over 20 years if the corporation does not reserve a riqht to 

terminate the lease (see 42.40.285).



(8) The corporation is required to orepare a long range capital im­
provement and program plan. 1,.i plan is required to be submitted 
every five years but updated every year for the governor and the 
legislature.

(9) In addition to the specific legislative approval required in 
42.40.285 for conveyance of land section 42.^0.350 restricts all 
land sales and restricts certain dispositions of land in the 
railroad utility corridor.

(10) The Department of Administration may participate in labor negoti­
ations between the corporation and the labor organizations (see 
42.40.860).

(11) A railroad labor relations agency appointed by the governor over­
sees all labor disputes.

•(12) Notice of legal action by the corporation is required to be given 
to the Department of Law (see 42.40.902).

(13) The governor may force sale of the of the railroad (see 42.40.940).
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Staff Analysis 

CS for Senate Bill No. 35? (Transportation)

w ith  i t a l i c i z e d  re fe rence  to  ma, r  d if fe re n c e s  found in  
CS fo r  House B i l l  Ho. 512 (T ra n sp o rta tio n )

Includes a brief description of the main elements of the bill. The list 
of statutes the corporation is exempt from is also included in the 

title.

The statutes are:

AS 19 - Title 19 is the statute which sets out the duties of state 
agencies in regard to highways and ferries and related activities.

AS 23.40 - Chapter 40 deals with the relationship between state 
entities and labor organizations. But see Article 8 of this 
legislation for Personnel and Labor Relations provisions.

AS 30.15 - Chapter 15 is concerned with state participation in port 
facilities and development.

AS 35 - Title 35 sets out the duties and powers of the Department 
of Transportation and Public Facilities with regard to public 

facilities.

AS 37.05 - Chapter 05 is the Fiscal Procedures Act. For provisions 
in this legislation which replace similar provisions in the Fiscal 
Procedures Act see Section 1, 3(A) and (F); 42.40.100(1) and (8); 
42.40.120(b)(4), (C)(ll); 42.40.260; 42.40.270.

March 29, 1984

Title

AS 37.07 - Chapter 07 contains the Executive Budget Act. For 
similar provisions in this legislation see 42.40.260; and 42.40.270



and 42 .40 .280 .
AS 37.10.010 - 37.10.060 - Give the Department of Administration 
duties related to Public Funds.

AS 37.10.085 prohibits financial aid to corporations by state or 
political subdivisions.

AS 37.20 sets out a method for the state to receive federal pro­
perty. Sec. 42.40.360; 42.40.420 and 42.40.440 for comparable 
provisions.

AS 37.25 is the miscellaneous provisions of the public finance 
title.

AS 38 - Title 38 is the Public Lands statute. For similar provi­
sions see 42.40.350; 42.40.360; 42.40.370; 42.40.380; 42.40.390; 
42.40.400; 42.40.410; 42.40.420 and 42.40.430.

AS 39 - Title 39 is the public officer and employees statute. See 
sections 112.40.020; 42.40.030; 42.40.040; (see also Sections
3,4,5, and 6); 42.40.050; 42.40.060 and Article 8 of this Act.

AS 44.62.040 - 44.62.320 - is the Administrative Procedures Act.
Rut see 42.40.150; 42.40.160; 42.40.170; 42.40.180; (see also 
Section 8); 42.40.200; 42.40.210; 42.40.220 for similar provisions 
contained in this Act.

*Section 1 This is a statement of legislative findings and purpose. In 
(a) the legislature finds that the Alaska Railroad is an essential part 
of the state transportation network that may cease to be an option 
without state action. It also states that the railroad is necessary for 
long-term economic growth of the state and an essential part of the 
state transportation network. In (b) the purpose of the Act is stated 
to be the creation of an entity to operate and manage the railroad 
pending the transfer of the railroad to the private sector. That it 
will be responsible for the uaragement of the financial and legal 
obligations of the railroad, will constitute a ccmmon carrier under the 
Interstate Commerce Commission, will have the ability to issue tax 
•rempt obligations, carry out its responsibilities on a self-sustaining 
basis, and so that the best transportation can be provided supported by 
state investment when necessary, the railroad may be operated prudently, 
and borrowing by the corporation does not endanger the state's own 
borrowing capacity. It is also charged with protecting the railroad 

utility corridor.

*Section 2 
Section 47.40.010

The Alaska Railroad is established as a public corporation within the 
Department of Commerce and Economic Development. However, Section 3 
would remove the corporation from the Department oT Commerce and Eco­
nomic Development if the Constitutional amendment passes.



Section 42.40.020
The corporation is run by a board with nine members including the 
Commissioner of Commerce and Economic Development, the Chief Executive 
Officer of the Corporation and one appointed member who is a represen­
tative of the corporation's organized labor. In addition, there are six 
public members who may not be state employees. One of the public 
members must have 10 years experience and one shall have been an execu­
tive official of a U.S. railroad. Except for the two public members 
just mentioned, all public members must be registered Alaskan voters. 
With the exception of the Commissioner of Commerce and Economic Develop­
ment and the chief executive officer, the board shall be confirmed by 
the majority of the members of each house of the legislature in joint 
session.

However, see Section 4 where 42.40.020 is amended if the Constitutional 
Amendment passes. Under this amendment the Commissioner of Commerce and 
Economic Development is removed from the board and the board is in­
creased to eight appointed members?

The House v e rs io n 3 [CSHB 5 1 2 (T rsp )] 3 i s  s l ig h t ly  d if f e r e n i in  th a t 
i t  g ive s  the governor more d is c re t io n  in  naming p u b lic  members to 
the board. In  the Senate B i l l  the two ra ilro a d  exp e rts  are manda­
to ry  members but in  the House ve rs io n  they are  o p tio n a l. In  
a d d it io n 3 the Senate B i l l  re q u ire s  a l l  members o f  the board3 except 
fo r  the ra ilro a d , e xp e rts3 to  be re g is te re d  vo te rs  but in  the House 
B i l l  ihe  two non-reg io tered  vo te rs  may be any two o f  the seven 
p u b lic  members. The House B i l l  a lso  d i f f e r s  s l ig h t ly  in  i t s  
d e sc r ip t io n  o f  the work experience requirem ents o f  board members.
I t  a llo w s  work experience i f  i t  r e la te s  to  f ie ld s  re le v a n t to t h is  
A ct w h ile  the Senate B i l l  ju s t  re q u ire s  f iv e  years o f  business 
experience . The Senate requirem ent i s  l im ite d  to business e xp e r i­
ence in  A laska  w h ile  the House does not have a s im i la r  l im ita t io n .

Section 42.40.030 All members required to be confirmed by the Legis- 
lature serve for staggered five year terms and serve at the pleasure of 
the Governor. Section 10 sets up how the first board of directors will 
serve which results in staggered terms for members that follow.

However, see Section 6 and Section 7 which amend 42.40.030 if the 
Constitutional Amendment passes. Under the~se amendments a board member 

could be removed only for cause.

Section 42.40.040 A vacancy on the beard is filled by the governor and
the appointment must he confirmed by the legislature. Despite a vacancy

the board may exercise its power if it has a quorum of members.

Section 42.40.050 An appointed member of the board received $250 for 
each day he is engaged in the performance of duties as a board member? 
and partial day provisions may be established by the board. In addi­

tion, he is entitled to per diem and travel expenses.

The House B i l l 3 [CSHB 5 1 B (T rsp )]t p rov ides fo r  a $400 per day
compensation ra te .



Sec . 42.40.060 The board is to elect a chairman and vice-chairman from 
its membership and appoint a secretary.

.Section 42.40.100 - The board is to manage the corporation according to 
the guidelines provided in this section. This corporation is to be 
generally self-sustaining, subject to the ICC consistent with the 
Transfer Act and provide safe, efficient and economical transportation. 
The board must apply to the legislature for appropriations if a service 
is provided which is not self-sustaining,. In addition, the board is 
responsible for reviewing all land disposals so that future expansions 
of the railroad are not restricted.

The Bouse B i l l ,  [CSBB 5 1 2 (T rsp )] ,  does not in c lu d e  the p ro v isro n  
re q u ir in g  the co rpo ra tio n  to  app ly fo r  an ap p ro p ria tio n  i f  i t  
pro■ ides a se rv ic e  which i s  not s e l f  su s ta in in g .

Sgctipn_4g.40._n0 The board appoints the chief Executive Officer of the 

corporation and fixes his compensation. The Chief Executive Officer of 
the corporation appoints other executive officers. The salaries of the 
executive officers appointed by the Chief Executive Officer are subject 

to board approval.

The House B i l l ,  [CSHB 5 1 2 (T rsp )] ,  re q u ire s  th a t the board approve 
a l l  e xe cu tive  o f f ic e r s  appointed by the C h ie f E xe cu tive  O f f ic e r .

Section 42.40.120 By rule the board delegates duties necessary for the 
management of daily affairs of the corporation to the Chief Executive 
Officer. Within 60 days after it is established, the board must dele­
gate certain specified activities of the corporation. Some activities 
are delegated but require specific board approval for final action.

In  a d d it io n  to the de legated a c t i v i t i e s  which re q u ire  board 
approval found in  the Senate v e rs io n , the House B i l l ,  [CSHB 
512(T ra p )] ,  re q u ire s  s p e c if ic  board approval to  begin c a p ita l 
p ro je c ts  w ith  an estim ated  com pletion cco t o f  $500,000 o r on 
estim ated  com pletion time o f  more than one yea r.

Section 42.40.150 Meetings of the board are puolic with the exception 
of executive sessions. The board provides by rule how notice of the 
meetings shall be given. The board is required to keej. minutes of the 

meetings.

In  ad d it io n  to  the requirem ent th a t m inutes be kept o f  the meetings 
the House B i l l ,  [CSHB 5 1 2 (T rsp )) ,  re q u ire s  th a t a c e r t i f ie d  copy o f  
the p u b lic  p o rtio n  o f  the m inutes c f  each meeting be sen t to  the 
governor and the le g is la tu r e .

Section 42.40.160 A quorum is established as five and an affirmative 
action by the board also requires five votes. The board may co' fer and
vote by teleconferencing but may not vote by proxy.

Section 42.40.170 Executive sessions are limited to masters listed and
must be called by a majority vote. No action may be taken at an



executive session and discussion must be limited to the topic of the 
motion or an auxiliary subject.

In  the House B i l l 3 [ CSHB 512 (T r s p ) ]3 the l i s t  o f  s ib je a t s  to  be 
covered in  an execu tive  se ss io n  i s  wore genera l in  nature  than the 
l i s t  iv . J r.e Senate B i l l .  In  a d d it io n , the l i s t  i s  p e rm iss ive  
ra th e r  than an e x c lu s iv e  l i s t .  There i s  no m a jo r ity  vote re q u ire ­
ment to c a l l  an execu tive  se ss io n  nor i s  there  a p ro h ib it io n  
a g a in s t ta k in g  a c t io n  in  an e xe cu tive  se ss io y i. There i s  no r e s t ­
r ic t io n  to  d is cu s s  on ly  the to p ic  conta ined in  the motion.

Section 42.40.180 The board is to adopt rules to carry out the purposes 
of this chapter. It is required to give public notice 15 days before it 
adopts, amends or repeals a rule. Public notice consists of publishing 
in at least three newspapers of statewide circulation and to persons 
requesting notice. Every interested party must be given one hour to 
testify and all relevant matter must be considered.

But see Section 8 which repeals the rule making procedure if the Consti­
tutional Amendment passes. In its place, the new section wou1T  give alT 
powers to adopt a rule making procedure to the board ~

The House B i l l  [CSHB 512 (T r s p ) ] ,  leaves the development o f  x 
procedure fo r  p rov id ing  n o tice  and an opportun ity  to  t e s t i f y  up to 
the board. I t  s h a l l  e s ta b lis h  t h is  procedure w ith in  90 days a f t e r  
i t s  f i r s t  m eeting. The board i s  a lso  g iven the r e s p o n s ib i l i t y  o f  
developing an emergency ru le  making procedure but the 90 day ru le  
does not app ly to the development o f  t h is  procedure.

Section 42.40.190 The board is required to set up a process for adop- 
ting emergency rules. Emergency rules are to be limited to situations 
where they are necessary for the orderly operation of the corporation's 
facilities or programs. The requirements of 42.40.180 need not be 
followed but within 10 days public notice is to be given of the action. 
Rules adopted under this section remain in effect for no more than 120 
days unless the procedures of 42.40.180 are followed.

The House B i l l y  iCSHB 5 1 2 (T rsp )] 3 has no s im i la r  r e s t r ic t io n s  o r 
requirem ents fo r  emergency r u le s .  In  the preceding se c t io n , the 
board i s  g iven f u l l  a u th o r ity  to s e t  up o procedure fo r  adopting 
emergency ?.>ule8 but the question  o f  what to p ic s  may be covered by 
the emergency ru le s  i s  not addressed.

Section 42.40.200 Sets up a procedure for challenging a ruie adopted 
under 42.40.180(a) and 42.40.190(a) but restricts the ability to declare 

a rule invalid for procedural deficiency.

The House B i l l y  [CSHB 512 (T rsp .'J3 has no s im i la r  p ro v is io n .

Section 42.40.210 The board may, by resolution, adopt the existing 
rules without following the rule making procedure of 42.40.180.

The ru le s  adopted by re so lu t io n  may not be in c o n s is te n t  w ith  t h is  
chapter o r o the r s ta te  law. The House B i l l  a lso  co n ta in s  a



p ro v is io n  whereby the substance o f  p rev ious fe d e ra l r u le s  may be 
adopted however the o p e ra tive  e f fe c t  o f  t h is  p ro v is io n  i s  u n c le a r .

Section 42.40.220 Records of the corporation are open to public inspec­
tion except the corporation may withhold certain matters from disclosure 
by rule if they are of a nonpublic, privileged, or proprietary nature.

The House B i l l y  [CSHB 512 (T r s p )13 re q u ire s  th a t the board must by 
ru le  id e n t i f y  the reco rds as c o n f id e n t ia l before they are  w ith h e ld  
from the p u b lic .

S p e c ia l Note: The House Billy [CSHB 512 (T r s p ) ]3 co n ta in s a
provrsvon on c o n f l ic t  o f  in t e r e s t .  No s im i la r  p ro v is io n  i s  con­
ta in e d  in  the Sena' e B i l l .  The c o n f l ic t  o f  in te r e s t  se c tio n  in  the 
House Billy 42 .40 .2103 says a board me iber o r e xecu tive  o f f ic e r  may 
not p a r t ic ip a te  in  + d e c is io n  o f  the co rpo ra tion  i f  he3 o r an 
immediate fa m ily  n :mber3 has an in te r e s t  u n le ss  th e ir  in te r e s t  i s  
remote. In t e r e s t  and remote are  de fined  and a procedure i s  se t out 
fo r  s itu a t io n s  where the a p p lic a t io n  o f  the se c tio n  i s  not c le a r .
In  a d d it io n 3 the board s h a l l  adopt ru le s  to  fu r th e r  de fine  c o n f l ic t  
o f  in t e r e s t  and e th ic a l r u le s  120 days a f t e r  i t s  f i r s t  meeting.

Section 42.40.250 In addition to other powers authorized by law, the 
corporation may exercise certain specified general powers listed in this 
sectior.

In  a d d it io n  to s l ig h t  d ra ft in g  changes found in  n im bus (1 0 )3 (1 1 )} 
(19) urd (20) the House B i l l y  [ CSHB 512 (T r , ;p ) ]3 co n ta in s two 
a d d it io n a l powers. Number (27) o f  the House B i l l  p rov ides the 
power to own su b s id ia ry  companies o r en te r in to  agreements where 
p a r t ownership c r  a s im i la r  in te r e s t  in  another co rporation  i s  p a rt 
o f  the agreement. Number (2 8 )3 o f  the House B i l l  seems to a llo w  
a d d it io n a l r a i lro a d  a c t i v i t y  which cou ld  te c h n ic a lly  be beyond the 
powers to extend the currey it r a i lro a d  f a c i l i t y .

S p e c ia l Note: The House B i l l y  [ CSHB 512(T rs p ) ] 3 con ta in s a se c tio n
rcquvrtng  an o v e rs ig h t re p o rt to the governor and the le g is la tu re  
before c e r ta in  a c t io n  i s  taken (Sec. 4 2 .40 .28 0 ). The Senate B i l l  
co n ta in s no s im i la r  p ro v is io n .

Section 42.40.260 A report describing the operation and financial 
condition of the corporation during the preceding fiscal year of the 
railroad shall be distributed to the governor and the legislature within 
90 days after the fiscal year ends.

The House B i l l y  [CSHB 512 (T r s p ) ]3 a lso  in c lu d e s a p ro v is io n  th a t 
the re p o rt may in c lu d e  suggestions fo r  le g is la t io n  r e la t in g  to  the 
s tru c tu re y  powers o r d u t ie s  o f  the co rpo ra tion  o r to operate 
f a c i l iH #  of the co rp o ra tio n .

Section 42.40.' 70 The board must have the records of the corporation 
audited annually. Corporation records will be made available to ar. 
auditor appointed by the governor or to the legislative audit division.



In addition, the board is required to have an annual performance audit
conducted by a recognized railroad management, expert.

In  the House B i l l ,  [CSHB 512 (T r s p ) ] ,  the performance a u d it i s  to 
be conducted by a q u a lif ie d  p ro fe s s io n a l performance a u d it in g  f irm  
ra th e r  than a r a i lro a d  management exp e rt as p rovided in  the Senate 
B i l l .

Section 42.40.280 The board must adopt a long-range program and capital 
improvement plan. The plan covers a five year period and must be 
updated annually. Copies of the updated plan are to be provided to the

governor and the legislature by December 1 of each year.

The House B i l l ,  [ CSHB 512 (T r s p ) ] ,  re q u ire s  separate  re p o rts  fo r  
each su b je c t a rea . In  a d d it io n , the board i s  req u ired  to  co n su lt 
w ith  o ther s ta te  agencies xSheyi they develop the p lan s i f  another 
s ta te  agency i s  a ffe c te d  by t h e ir  p lan s .

Section 42.40.320 The corporation may not issue stock, pay d-'vidends, 
make private distributions of assets, make loans to board members or 
employees or engage in business for private benefit. The corporation 
may defend and indemnify a current or former employee, agent, or board 
member against costs incurred in connection with a civil or criminal
action if the person acted in good faith on behalf of the corporation
and within the scope of his official duties or powers. The corporation 
may purchase insurance to protect its employees, agents, and board 
members for actions arising out of the performance or failure of perfor­
mances of duties for or employment with the corporation.

Section 42.40.350 Land acquired by the corporation is under the control 
of the corporation. Railroad rights-of-way or easements are »ail road 
utility corridors. Land other than right-of-way or easements is rail 
land. Future railroad utility corridors must be at least 100 feet wide 
on both sides of the center line of the extended main or branch line, or 
may be less if adjoining land does not belong to the corporation. 
Portions of the utility corridor may be leased or rented for other 
transportation services if the use does not restrict other parallel uses 
of the utility corridor. The corporation may sell or lease rail land
however, none of the railroad utility corridor may be sold.

The House B i l l ,  [CSHB 5 1 2 (T rsp )] ,  re q u ire s  le g is la t iv e  approval fo r  
sa le  o f  r a i l  land .

Section 12.40.360 The board may nominate federal land for state selec­
tion for a railroad purpose. The Commissioner of Natural Resources 
would acquire the land through the federal land selection process.

In addition, the board may request any state land from the Department of 
Natural Resources. Upon receipt of the written request the Commissioner 
of the Department of Natural Resources must reserve the land in the 

railroad's name for 180 days.

Section 42.40.370 When the railroad requests state land under the 
preceding section the Commissioner has 90 days to reply in writing



whether or no thp request has been denied, denied in part or if the 
request has been granted. A conveyance under this section may be for 
less than fair market value and, absence a reservation to the contrary, 

vest full ownership of surface and subsurface rights. The land may be 
reconveyed back to the state if it is no longer necessary for the 
corporation's purposes.

The House B i l l ,  [CSHB 512 (T r s p ) ] ,  does not con ta in  a p ro v is io n  
a llo w in g  t r a n s fe r  to  the co rpora tion  fo r  le s s  than f a i r  market 
va lue .

Section 42.40.380 The corporation is authorized to relocate rail 
facilities to state land when an emergency exists. The Chief Executive 
Officer makes the determination that it is necessary to relocate for 
safe and adequate rail operations. After the relocation the corporation 
is required to notify the Department of Natural Resources.

The House B i l l ,  [CSHB 512 (T r s p ) ] ,  does not req u ire  an emergency 
co n d itio n , ra th e r  i t  says sim p ly th a t a p h y s ic a l co n d itio n  must 
req u ire  re lo c a t io n . However, the House B i l l  re q u ire s  concurrence 
o f  Department o f  N a tu ra l Resources before ihe move.

Section 42.40.390 The board may develop rules governing land used by a
third party. TFTe rules are to protect the common health, safety, and 
welfare of the public and may not be limited by leases, contracts or 
other transaction.

No comparable p ro v is io n s  i\ J • House B i l l .

Section 42.40.400 The corporation is authorized to exercise the power
of eminent domain and declaration of taking.

Section 42.40.410 The corporation may vacate land acquired for railroad 
purposes by filing in the appropriate recording district.

Section 42.40.420 The corporation may acquire interests in federal land 

on its own behalf.

Section 4?.40.430 The corporation may authorized municipal use of rail 
land'. It may also authorize a walkway or trail on the utility corridor 
so long as parallel uses are not restricted. Refore authorizing the use 
of either rail land or the utility corridor, the municipality must sign 
a hold harmless agreement and indemnify the corporation for any judgment 
against it for use related to the municipal use. When the corporation 
determines the use is inconsistent with expansion or replacement of 
railroad facilities the municipal use must be stopped.

The House B i l l ,  [CSHB 512(Trop)] ,  a llo w s the g ran ting  o f  a r ig h t-  
of-way on any r a i l  p roperty fo r  use o f  a pedestrian  walkway o r 
t r a i l .  I t  does not con ta in  a p ro v is io n  p ro tecting  p a r a l le l  uses o f  
the r a ilro a d  c o rr id o r  nor does i t  s ta te  who s h a l l  determ ine when 
the m u n ic ip a lity  s h a l l  vacate the rig h t-o f-w ay  i f  i t  in te r fe re s  
w ith  r a i l  use .



Section 42.40.440 The corporation may acquire surplus oroparty from 
either the federal government or the state.

Sp e c ia l Note: The House B i l l  co n ta in s a p ro v is io n  re q u ir in g
compliance w ith  s ta te  law i f  p e s t ic id e s  o r h e rb ic id e s are  used by 
the co rp o ra tio n.

Section 42.40.500 A liability incurred by the corporation may be 
satisfied only from the assets of the corporation and no creditor has a 
right of action against the state.

Section 42.40.510 The corporation must obtain a fidelity bond for its 
board members and officers responsible for finances.

Section 42.40.520 The corporation is required to keep in force all 
manners of insurance to protect its assets, services, and employees from 
any potential liability. It may, however, provide for certain self- 
insurance retentions.

The co rpora tion  must provide p u b lic  l i a b i l i t y  in su rance  under the 
House B i l l .  I t  i s  not au tho rized  to s e lf - in s u re .

Section 42.40.530 Revenue generated by or appropriated to the corpora- 
tion shall be retained and used for railroad purposes by the corpora­
tion.

Section 42.40.540 With the concurrence of the governor, the corporation 
may request an appropriation from the legislature to assist it in 
carrying out its general powers and preparing long-range expansion and 
capital improvement plans.

Section 42.49.600 The corporation may issue bonds and bond anticipation 
notes. The principal and interest are payable from corporation assets. 
The board shall by resolution establish the form and manner of execution 
of bonds or bond anticipation notes. They may be sold as determined by 
the board and shall mature at the time, not exceeding 50 years from 
their date, determined by the bnard. The proceeds from the bonds may 
not be used for any other purpose than that for which the instruments 
were originally issued. There is also a list of mandatory requirements 
that the instruments must comply with.

S p e c ia l Note: The House B i l l ,  [CSllB 51?.(T rsp )] ,  se c t io n s  on bonds
and notes i s  s u b s ta n t ia l ly  d if fe r e n t  from the Senate v e rs io n . 
However, the powers, d u t ie s  and o b lig a t io n s , o f the co rp o ra tio n s in  
re la t io n  to i t s  a b i l i t y  to  r a is e  money through bonding o s te n s ib ly  
remains the same.

Section 4?.40,610 Bonds and notes issued by the corporation are nego- 
tiable instruments.

Section 42.40.620 Bonds and notes issued by the corporation are securi­
ties' in which all" public bodies of the state and other financial enti­
ties may invest funds.



Section 42.40.630 Payment of the principal jr interest on lands may be 
made from assets or revenue of the corporation regardless of the source.

Section 42.40.640 This section authorizes the board to enter into 
certain agreements with holders of the bonds or bond anticipation notes 
and provides for a general authority to enter into additional agreements 
in the absolute discretion of the board if an agreement will make bonds 
or notes more marketable.

Section 42.40.650 The corporation may issue inter.m receipts or tempo- 
rary bonds or bond anticipation notes exchangeable for bonds or bond 
anticipation notes once they have been executed.

Section 42.40.660 The corporation may issue refunding bonds. They may
be sold or exchanged for outstanding bonds and the proceeds applied to
the purchase, redemption or payment of outstanding bonds.

Section 42.40.670 The board is required to retain a financial advisor 
independent c f a n  underwriter who is negotiating with them for a bond 

sale.

Section 42.40.680 The signatures of corporation officers on bonds or 
notes are valid regardless of the officers' current relationship to the 

corporation.

Section 42.40.690 The pledge of assets of the corporation to the 
payment of bonds or notes is valid and the assets are subject to the 
lien of the pledge without physical delivery or other act. The corpora­
tion is not prohibited from selling assets subject to a pledge.

Section 42.40.700 A holder of bonds or notes or a trustee may enforce 
all rights under this chapter, the trust agreement or resolution, or any 
other contract executed by the corporation relating to the bonds or 
notes and may compel the performance of duties of the corporation 
required by law or the trust agreement or resolution.

Section 42.40.710 The state is not liable for the debts of the corpora­
tion"! Fonds and notes are payable solely from the revenue or assets of 
the corporation and are not a liability of the state or a pledge of the 
faith and credit of the state. Each bond and not issued by the corpora­
tion must contain a stat ment that the corporation is not obligated to 
pay it except from the revenue or assets pledged for it and neither the 
faith and credit nor the taxing power of the state is pledged to the 

payment of it.

Section 42.40.720 An officer, board member, or employee of the corpo­
ra t T o r T l T n o T l u F j e c t  to personal liability because of the execution or 

issuance of bonds or notes.

Section 42.40.750 Employees of the railroad are employees of the 
corporation and not of the state. Laws relating to public employees do 

not apply.



Section 42.40.760 The provisions of the Public Employee Relations Act 
do not apply. However, non-executive officials may organize and engage 
in collective bargaining.

Section 42.40.770 The board or the employees organization may request 
the Department of Administration to participate in their contract 
negotiations. Any labor agreement accepted by the two parties must have 
a grievance procedure which has binding arbitration as its last step.

The House B i l l 3 [ CSHB 512(T r s p ) ] 3 p rov ides th a t the Department o f  
A d m in is tra t io n  may p a r t ic ip a te  in  labo r n eg o tia tio n s w itho u t 
s ta t in g  a t  whose in v it a t io n  o r i f  in  f a c t  they need to  be in v ite d  
to p a r t ic ip a te . In  a d d it io n s the co rpo ra tion  i s  req u ired  to  con fe r 
w ith  the Department o f  A d m in is tra t io n  before en te r in g  in to  labo r 
n e g o t ia t io n s .

Section 42.40.780 There is created a railroad labor relations agency 
made up of three members appointed by the governor. The agency shall 
perform the functions described in AS 23.40.090 - 23.40.190 which are 
the functions currently carried out by the state personnel board for all 
state employees.

I t  should be noted th a t the House B i l l 3 (CSHB 5 1 2 (T rsp )] } has 
sp e lle d  out the p ro v is io n  o f  AS 2,3.40.090 - 23 .40.190 ra th e r  than 
c i t e  them as the Senate B i l l  does. Those p ro v is io n s  can be found 
in  the House B i l l  a t ;  42 .40 .740 which i s  c ite d  as AS 23 .40.090 in  
the Senate B i l l ;  42 .40.750 which i s  d t e d  as AS 23.40.100 in  the 
Senate B i l l ;  42 .40 .760 which i s  c ite d  as AS 23 .40.110 in  the Senate 
B i l l ;  42 .40.770 which i s  c ite d  as AS 33.40.120 in  the Senate B i l l ;
42 .40.780 which i s  c ite d  as AS 23 .40.130 in  the Senate B i l l ;
42 .40.790 which i s  c ite d  as AS 23.40.140 in  the Seriate B i l l ;
42 .40.800 which i s  c ite d  as AS 23 .40 .150 in  the Senate B i l l ;
42 .40.810 which i s  c ite d  as AS 23 .40.160 in  the Senate B i l l ;
42 .40.820 which i s  c ite d  as AS 23 .40 .170 in  the Senate B i l l ;
42 .40.830 which i s  c ite d  as AS 23.40.180 in  the Senate B i l l ;  and
42.40.840 which i s  a s l ig h t ly  m od ified  ve rs io n  o f  AS 23.40.190 
c ite d  in  the Senate B i l l .  The d if fe re n c e  between the Senate c i t e  
and 42 .40.840 i s  th a t the r a i lr o a d  labo r r e la t io n s  agency a c ts  on 
i t s  own to i n i t i a l l y  name the m ediator w h ile  the Senate c i t e  a llo w s  
one o f  the p a r t ie s  to  request a m ediator. In  a d d it io n > the House 
ve rs io n  re q u ire s  th a t the m ediator be m utua lly  agreeab le to  both 
p a r t ie s  and s h a l l  be chosen from a l i s t  o f  seven q u a l i f ie d  media­
to r s / a rb it r a to r s  knowledgeable in  ra ilw a y  labor agreements. The 
Senate c i t e  has no s im i la r  p ro v is io n .

Section 42.40 790 Railroad employers have a full right to strike if a 
collective bargaining unit votes to do so by secret ballot. However, 
the parties m?y agree in writing to submit interpretation or application 
disputes to tr arbitrator. Under this provision the railroad employees 
clearly fall u, der 23.40.200(a)(3) which ’“e commonly referred to as 
"class 3" employes.

The House B i l l  has a su b s ta n t ia l re w r ite  o f  th is  se c t io n . B a s ic ­
a l l y  the House has the employees somewhere between c la s s  2
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employees and c la s s  1 employees (see AS 23 .40 .20 0 ). In  the House 
v e rs io n  the employees are  perm itted  to s t r ik e  fo r  a l im ite d  time 
and may be en jo ined  by a co u rt o f  law a t  the request o f  the corpo­
ra t io n . A f te r  being en jo ined  the d ispu te  i s  a u to m a tic a lly  se n t to 
b ind ing  a rb it r a t io n . The a rb it r a to r  i s  the same person as was the 
o r ig in a l m ediator chosen under 42 .40 .840 .

Section 42.40.800 Prohibits use of corporation money, assets or pro­
perty for political activity except lobbying on matters which directly 
affect the corporation. It provides for a $5000 penalty for violation 
of this section.

The House B i l l 3 [CSHB 51 2 (T rsp )] ,  has no s im i la r  p ro v is io n .

Section 42.40.810 Prohibits requiring or coercing employees to under- 
take activities, or restrain from activities, except as directly related 
to the performance of their official duties.

The House Billy [CSHB 512(T r s p ) ]  has no s im i la r  p ro v is io n .

S p e c ia lN o te : In  a d d it io n  to  the p ro v is io n  found in  the Senate
B i l l ,  the House B i l l  co n ta in s two a d d it io n a l 'v o v is io n s j 42 .40.870 
and 42 .40 .880 . 42 .40 .870 a l l tw s  the d e d u c t u o f  union dues from
an employee’ s  wages3 i t  should be noted th a t the power to  make such 
an agreement e x is t s  under 4 2 .4 0 .7 6 0 (b )(2 ) which i s  c ite d  as AS
23 .40.110 under the Senate B i l l .  42 .40.880 p rov ides fo r  a r e l i ­
g ious exception  from the payment o f  union dues.

Section 42.40.900 Claims involving activities of the railroad shall be 
brought against the corporation and not against the state. The corpo­
ration board members and employees have the same immunities from liabi­
lity for claims against the corporation as do other state officers. 
Claims against the corporation must first go through an administrative 
appeal process to the Department of Administration before going to court 

action.

Section 42.40.910 The property of t. e corporation and its assets are 
exempt from taxes and special assessments of the state or a political 
subdivision of the state. Bonds and notes issued by the corporation are 
exempt from taxation except for inheritance, transfer, and estate taxes.

Section 42.40.920 The corporation is exempt from the jurisdiction of 
the Alaska Transportation Commission. In addition, it is exempt from 
the following statutes:

The statutes are:

AS 19 - Title 19 is the statute which sets out the duties of state 
agencies in regard to highways and ferries and related activities.

AS 23.40 - Chapter 40 deals with the relationship betv/een state 
entities and labor organizations. But see Article 8 of this 
legislation for Personnel and Labor Relations provisions.



AS 30.15 - Chapter 15 is concerned with state participation in port 
facilities and development.

AS 35 - Title 35 sets out the duties and powers of DOT&PF with 
regard to public facilities.

AS 37.05 - Chapter 05 is the Fiscal Procedures Act. For provisions 
in this legislation which replace similar provisions in the Fiscal 
Procedures Act see Section 1, 3(A) and (F); 42.40.100(1) and (8); 
42.40.120(b)(4), (C)(ll); 42.40.260; 42.40.270.

AS 37.07 - Chapter 07 contains the Executive Budget Act. For 
similar provisions in this legislation see 42.40.260; and 42.40.27C 
and 42.40.280.

AS 37.10.010 - 37.10.060 - Give the Department of Administration 
duties related to Public Funds.

AS 37.10.085 prohibits financial aid to corporations by state or 
political subdivisions.

AS 37.20 sets out a method for the state to receive federal pro­
perty. Sec., 42.40.360; 42.40.420 and 42.40.440 for comparable 

provisions.

AS 37.25 is the miscellaneous provisions of the public finance 

title.

AS 38 - Title 38 is the Public Lands statute. For similar provi­
sions see 42.40.350; 42.40.360; 42.40.370; 42,40.380; 42.40.390; 
42.40.400; 42.40.410; 42.40.420 ar.d 42.40.430.

AS 39 - Title 39 is the public officer and employees statute. See 
sections 112.40.020; 42.40.030; 42.40.040; (see also Sections
3,4,5, and 6); 42.40.050; 42.40.060 and Article 8 of this Act.

AS 44.62.040 - 44.62.320 - is the Administrative Procedures Act.
But see 42.40.150; 42.40.160; 42.40.170; 42.40.180; (see also 
Section 8); 42.40.200; 42.40.210; 42.40.220 for similar provisions 

contained in this Act.

Section 42.40.930 If provisions of this Act conflict with the provi­
sions of other law, the provisions of this Act prevail. Where possible, 
provisions of the Act shall be construed so that they do not conflict 
with the Alaska Railroad Transfer Act of 1982.

Section 42.40.940 The assets of the corporation revert to the state if 

it ceases to exist.

Section 42.40-980 Definitions of the chapter are provided.

The House B i l l y  [CSHB 5 1 2 (T rsp )] t has a s u b s ta n t ia l ly  d if fe re n t  
l i s t  o f  p o s it io n s  under e xecu tive  o f f ic e r .



Section 42.40.990 The short title of this chapter is the Alaska Rai1 - 
road Corporation Act.

Section 3 Amends 42.40.010 by removing the corporation from the Depart- 
ment of Commerce and Economic Development if the Constitutional Amend­
ment passes.

Section 4 Amends 42.40.020(a) if the Constitutional Amendment passes by 
removing the Commissioner of Commerce and Economic Development from the 
board and increases the appointed members of the board from seven to 
eight.

Section 5 Amends 42.40.020(e) by removing reference to the Commissioner 
of Commerce and Economic Development if the Constitutional Amendment 
passes.

Section 6 Amends 42.40.030 if the Constitutional Amendment passes by 
removing reference to the Commissioner of Commerce and Economic Develop­
ment and by removing the ability of the governor to remove board members 

at his pleasure.

Section 7 Amends 42.40.030 if the Constitutional Amendment passes by 
adding a new section which would state specific reasons for which a 
governor may remove board members.

Section 8 Repeals 42.40.180 if the Constitutional Amendment passes and 
replaces it with a new section. The new section gives the board dis­
cretion in adopting a rule making process.

Section 9 The corporation must prepare a report on the long-term 
operations of the railroad that is due January 1, 1988. The report 
shall include recommendations on the transfer of railroad operations to 

the private sector.

Section 10 Members of the first board of directors serve terms that 
differ in length anH will result in staggered terms for members that 

follow.

Section 11 Existing collective bargaining agreements are to be adopted 
by the corporation and remain in effect for two years. Within 180 days 
of the first meeting the board and the unions shall establish a proce­
dure for renegotiating the existing collective bargaining agreements.

Section 12 Repeals 42.40.190 and 42.40.200 if the Constitutional 
Amendment passes.

Section 13 The effective date of Section 3-8 and 12 is the effective 
date of the Constitutional Amendment should it pass. Section 12 sec­
tions 1,2 and 9-11 take effect immediately.
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The statutes are:

AS 19 - Title 19 is the statute which sets out the duties of state 
agencies in regard to highways and ferries and related activities.

AS 23,40 - Chapter 40 deals wit\ the relationship between state 
entities and labor organizations. But see Article 8 of this 
legislation for Personnel and Labor Relations provisions.

AS 30.15 - Chapter 15 is concerned with state participation in port 
facilities and development.

AS 35 - Title 35 sets out the duties and powers of the Department 
of Tran:po"tation and Public Facilities with regard to public 
facilities.

AS 37.05 - Chapter 05 is the Fiscal Procedures Act. For provisions 
in this legislation which replace similar provisions in the Fiscal 
Procedures Act see Section 1, 3(A) and (F); 42.40.100(1) and (8); 
42.40.120(b)(4), (0(11); 42 40.260; 42.40.270.

AS 37.07 - Chapter 07 contains the Executive Budget Act. For 
■similar provisions in this legislation see 42.40.260; and 42.40.270 
and 42.40.280.
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AS 37.10.010 - 37.10.060 - Give the Department of Administration



duties related to Public Funds.

AS 37.10.085 prohibits financial aid to corporations by state or 
political subdivisions.

AS 37.20 sets out a method for the state to receive federal pro­
perty. Sec. 42.40.360; 42.40.420 and 42.40.440 for comparable 
provisions.

AS 37.25 is the miscellaneous provisions of the public finance 
title.

AS 38 - Title 38 is the Public Lands statute. For similar provi­
sions see 42.40.350; 42.40.360; 42.40.370; 42.40.380; 42.40.390; 
42.40.400; 42.40.410; 42.40.420 and 42.40.430.

AS 39 - Title is the public officer and employees statute. See 
sections 112.40.020; 42.40.030; 42.40.040; (see also Sections
3,4,5, and 6); 42.40.050; 42.40„060 and Article 8 of this Act.

AS 44.62.040 - 44.62.320 - is the Administrative Procedures Act.
But see 42.40.150; 42.40.160; 42.40.170; 42.40.180; (see also 
Section 8); 42.40.200; 42.40.210; 42.40.220 for similar provisions 
contained in this Act.

♦Section 1 This is a statement of legislative findings and purpose. In 
(a") the legislature finds that the Alaska Railroad is an essential part 

of the state transportation network that may cease to be an option 
without state action. It also states that the railroad is necessary for 
long-term economic growth of the state and an essential part of the 
state transportation network. In (b) the purpose of the Act is stated 
to be the creation of an entity to operate av.d manage the railroad 
pending the transfer of the railroad to the private sector. That it 
will be responsible for the management of the financial and legal 
obligations of the railroad, will constitute a common carrier under the 
Interstate Commerce Commission, will have the ability to issue tax 
exempt obligations, carry out its responsibilities on a self-sustaining 
basis, and so that the best transportation can be provided supported by 
state investment when necessary, the railroad may be operated prudently, 
and borrowing by the corporation does not endanger the state's own 
borrowing capacity. It is also charged with | rotecting the railroad 
utility corridor.

♦Section 2 
Section 4~2~.40.010

The Alaska Railroad is established as a public corporation within the 
Department of Commerce and Economic Development. However, Section 3 
would remove the corporation from the Department oT Commerce and Eco­
nomic Development if the Constitutional Amendment passes.

Section 42.40.020
The corporation is run by a board with nine members including the Chief 
Executive Officer of the Corporation a.;d one appointed member who is a



representative of the corporation's organized labor. In addition, there 
are six public members who may not be state employees. One of the 
public members must have 10 years experience and one shall have been an 
executive official of a U.S. railroad. Except for the tv/o public 
members just mentioned, all public members must be registered Alaskan 
voters. With the exception of the chief executive officer, the board 
shall be confirmed by the majority of the members of each house of the 
legislature in joint session.

However, see Section 4 where 42.40.020 is amended if the Constitutional 
Amendment passes. Under this amendment, tFie Commissioner o f  "Commerce 
and Economic Development is removed from the board and the'board is 
increased to eight appointed membersT

Section 42.40.030 All members required to be confirmed by the Legis- 
lature serve for staggered five year terms, and can only be removed for 
cause. Section 10 sets up how the first board of directors will serve 
vhich results in staggered terms fo*- members that follow.

However, see Section 6 and Section 7 which amend 42.40.030 if the 
Constitutional Amendment passes. Under these amendments a board member 
could be removed only for cause.

Section 42.40.040 A vacancy on the board is filled by the governor and 
the "appointment tf'.ist be confirmed by the legislature. Despite a vacancy 
tne board may exercise its power if it has a quorum of members.

Section 42.40.050 An appointed member of the board received $400 for 

each day he is engaged in the performance of duties as a board members 
and partial day provisions may be established by the board. In addi­
tion, he is entitled to per diem and travel expenses.

Sec. 42.40.060 The board is to elect a chairman and vice-chairman from 
its membership and appoint a secretary.

Section 42.40.100 - The board is to manage the corporation according to 
the guidelines provided in this section. This corporation is to be 
generally self-sustaining, subject to the ICC consistent with the 

transfer Act and provide safe, efficient and economical transportation. 
The board must apply to the legislature for appropriations if a service 
is provided which is not self-sustaining. In addition, the board is 
resporsible for reviewing all land disposals so that future expansions 
of the railroad are not restricted.

42.40.H Q  The board appoints the Chief Executive Officer of the 

corporation and fixes his compensation. The Chief Executive Officer of 
the corporation appoints other executive officers. The salaries of the 
executive officers appointed by the Chief Executive Officer ere subject 
to board approval.

Section 42,40.120 By rule the board delegates duties necessary for the 
management of daily affairs of the corporation to the Chief Executive 
Officer. Within 60 days after it is established, the board must



delegate certain specified activities of the corporation. Some acti­
vities are delegated but require specific board approval for final 
action. Specific board approval is required for projects with an 
estimated completion cost of $500,000 or more or an estimated completion 
time of more than one year.

Section 42.40.150 Meetings of the board are public with the exception 

of executive sessions. The board provides by rule how notice of the 
meetings shall be given. The board is required to keep minutes of the 
meetings.

Section 42.40.160 A quorum is established as five and an affirmative 
actior by the board also requires five votes. The board may confer and 
vote by teleconferencing but may not vote by proxy.

Section 42.40.170 Executive sessions are limited to matters listed. No 
action may be taken at an executive session and discussion must be 
limited to the topic of the motion or an auxiliary subject.

Section 42.40.180 The board is to adopt rules to carry out the purposes 
of this chapter. It is required to give public notice 15 days before it 
adopts, amends, or repeals a rule. Public notice consists of publishing 
in at least three newspapers of statewide circulation and to persons 
requesting notice. Every interested party must be given one hour to 
testify and all relevant matter must be considered.

But see Section 8 which repeals the rule making procedure if the Consti­
tutional Amendment passes. In its place, the new section would give all 
powers to adopt a rule making procedure to the board.

Section 42.40.190 The board is required to set up a process frr adop- 
ting emergency rules. Emergency rules are to be limited to situations 
where they are necessary for the orderly operation of the corporation's 
facilities or programs. The requirements of 42.40.180 need not be 
followed but within 10 days public notice is to be given vf the action. 
Rules adopted under this section remain in effect for no n.ore than 120 
days unless the procedures of 42.40.180 are followed.

Section 42.4 0 .200 Sets up a procedure for challenging a rule adopted 
under 42.407180(a) and 42.40.190(a) but restricts the ability to declare 
a rule invalid for procedural deficiency.

Section 42.40.210 The board may, by resolution, adopt the existing 
rules without following the rule making procedure of 42.40.180.

Section 42.40.220 Records of the corporation are open to public inspec- 
tion except the corporation .’".ay withhold certain matters from disclosure 
by rule if they are of a nonpublic, privileged, or proprietary nature.

Sec 42.40.230 A board member or executive officer may not participate 
in a decision of the corporation if he, or an immediate family member, 
has an interest unless their interest is remote. Interest and remote 
are defined and a procedure is set out for situations where the applica­
tion of the section is not clear. In addition, the board shall adopt



rules to further define conflict of interest and ethical rule 120 days 
after its first meeting.

Section 42.40.250 l a  addition to other powers authorized by law, the 
corporation may exercise certain specified general powers listed in this 
section. The corporation does not have the power of eminent domain nor 
may it sell land.

Section 42.40.260 A report describing the operation and financial 
condition of the corporation during the preceding fiscal year of the 
railroad shall be distributed to the g n ^ ^ o r  and the legislature within 
90 days after the fiscal year ends, .n analysis of at least three 
corporation initiated attempts to sell the railroad to private enter­
prise must be included every five years.

Section 42.40.270 The board must have the records of the corporation
audited annually. Corporation records will be made available to an 
auditor appointed by the governor or to the legislative audit division. 
In addition, the board is required to have an a.inual performance audit 
conducted by a recognized railroad management expert.

Section 42.40.280 The board must adopt a long-range program and capital
improvement plan. The plan covers a five year period and must be
updated annually. Copies of the updated plan are to be provided to the 
governor and *,ie legislature by December 1 of each year.

Section 42.40.310. Requires a written report to the governor and the 
legislature before a major change in service or extension of over 25 
miles. In addition, a written report is also required for bonding.
Over $5,000,000 or for an appropriation if it is required for a service 
which is not self-sustaining.

Section 42.40 320 The corporation may not issue stock, pay dividends, 
make private distributions of assets, make loans to board members or 
employees rr engage in business for private benefit. The corporation 
may defend and indemnify a current or former employee, agent, or board 
member against costs incurred in connection with a civil or criminal 
action if the person acted in good faith on behalf of the corporation 
and within the scope of his official duties or powers. The corporation 
may purchase insurance to protect its employees, agents, and board 
members for actions arising out of the performance or failure of perfor­
mances of duties for or employment with the corporation.

Section 42.40.350 Land acquired by the corporation is under the control 
of the corporation. Railroad rights-of-way or easements are railroad 

utility corridors. Land other than right-of-way or easements is rail 
land. Future railroad utility corridors must be at least 100 feet wide 
on both sides of the center line of the extended main or branch line, or 
may be less if adjoining land does not belong tc the corporation. 
Portions of the utility corridor may be leased or rented for other 
transportation services if the use does not restrict other parallel uses 
of the utility corridor. The corporation may lease rail land for fair 
market value.



Section 42.40.360 The board may nominate federal land for state selec- 
tion for a railroad purpose. The Commissioner of Natural Resources 
would acquire the land through the federal land selection process.

In addition, the board may request any state land from the Department of 
Natural Resources. Upon receipt of the written request the Commissioner 
of the Department of Nature' Resources mrst reserve the land in the 
railroad's name for 180 days.

Section 42.40.370 When the railroad requests state land under the 
preceding section the Commissioner has 90 days to reply in writing 
whether or no the request has been denieu, denied in part or if the 
request has been granted. A conveyance under this section may be for 
less thao fair market value and, absence a reservation to the contrary, 
vest f u ' . ownership of surface and subsurface rights. The land may be 
recAnveyed back to the state if it is no longer necessary for the 
co> jration's purposes.

Section 42.40.380 The c c  poration is authorized to relocate rail 
facilities to state land when an emergency exists. The Chief Executive 
Officer makes the determination that it is necessary to relocate for 
safe and adequate rail operations. After the relocation the corporation 
is required to notify the Department of Natural Resources.

4

Section 42.40.390 The board may develop rules governing land used by a 
third party. TTTe rules are to protect the common health, safety, and 

welfare of the public and may not be limited by leases, contracts or 
other transaction.

Section 42.40.410 The corporation may vaca+ j land acquired for railroad 
purposes by filing in the appropriate recording district.

Section 42.40.420 The corporation may acquire interests in federal land 
on its own behalf.

Section 42.40.430 The corporation may authorized municipal use of rail 
land. It may also authorize a walkway or trail on the utility corridor 
so long as parallel uses are not restricted. Before authorizing vhe use 
of either rail land or the utility corridor, the municipality must sign 
a hold harmless agreement and indemnify the corporation for any juigment 
against it for use related to the municipal use. When the corporation 
determines the use is inconsistent with expansion or replacement ot 
railroad facilities the municipal use must be stopped.

Section 42.40.440 The corporation may acquire surplus property from 
either the federal government or the state.

Section 42.40.450 No land of the railroad may be claimed under adverse 
possession.

Section 42.40.460 Requires that the railroad comply with all state 
pesticidV. and herbicide laws or regulations.
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Section 42.40.500 A liability incurred by the corporation may be 
satisfied only from the assets of the corporation and no creditor has a 

right of action against the state.

Section 42.40.510 The corporation must obtain a fidelity bond for its 
board members and officers responsible for finances.

Section 42.40.520 The corporation is required to keep in force all 
manners of insurance to protect its assets, services, and employees from 
any potential liability. It may, however, provide for certain self- 
insurance retentions.

Section 42.40.530 Revenue generated by or appropriated to the corpora- 
tion shal1 be retained and used for railroad purposes by the corpora­

tion.

Section 42.40.540 With the concurrence of the governor, the corporation 
may request an appropriation from the legislature to assist it in 
carrying out its general powers and preparing long-range expansion and 
capital improvement plans.

Section 42.49.600 - 42.49.700 Contains standard -ending provisions.

■on 42.40.710 An officer, board member, or employee a* the corpo- 
Yv n is not subject to personal liability because of the execution or 

issuance of bonds or notes.

Section 42,40.750 Employees of the railroad are employees of the 
corporation and not of the state. Laws relating to public employees do 

not apply.

Section 42.40.720 The provisions of the Public Employee Relations Act 
do not apply. Rowever, non-executive officials may organize and engage 
in collective bargaining.

Section 42.40.730 There is created a railroad labor relations agency 
made up of three merbers appointed by the governor. The agency shall 
perform the functions d e s e r v e d  in AS 23.40.090 - 23.40.190 which are 
the functions currently carried out by the state personnel board for all 
state employees and are listed in this bill as 42.40.740 - 42.40.840.

Section 42.40.850 Employees are permitted to strike for a limited time 
and may bo enjoined by a court of law at the request of the corporation. 
After being enjoined the dispute is automatically sent to binding 
arbitration. The arbitrator is the same person as was the original 
mediator ch sen under 42.40.840.

Section 42.40.90C Claims involving activities of t'.t railroad shall be 
brought against toe corporation and not against the state. The corpo­
ration board members and employees have the same i m m u m i e s  from liabi­
lity for- claims against the corporation as do other state officers. 
Claims against the corporation must first go through an administrative 
appeal process to the Department of Administration before going to court 

action.



Section 42.40.904 The corporation is required to give advance notice of 
any legal action.

Section 42.40.910 The property of the corporation and ’ts assets are 
exempt from taxes and special assessments of the state or a political 
subdivision of the state. Bonds and notes issued by the corporation are 
exempt from taxation except for inheritance, transfer, and estate taxes.

Section 42.40.920 The corporation is exempt from the jurisdiction of 
the Alaska Transportation Commission. In addition, it is exempt from 
the following statutes:

The statutes are:

AS 19 - Title 19 is the statute which sets out the duties of state 
agencies in regard to highways and ferries and related activities.

AS 23.40 - Chapter 40 deals with the relationship between state 
entities and labor organizations. But see Article 8 of this 
legislation for Personnel and Labor Relations provisions.

AS 30.15 - Chapter 15 is concerned with state participation in port 
facilities and development.

AS 35 - Title 35 sets out the duties and powers of D0T&PF with 
regard to public facilities.

AS 37.05 - Chapter 05 is the Fiscal Procedures Act. For provisions 
in this legislation whi^h replace similar provisions in the Fiscal 
Procedures Act see Section 1, 3(A) and (F); 42.40.100(1) and (8); 
42.40.120(b)(4), (0(11); 42.40.260; 42.40.270.

AS 37.07 - Chapter 07 contains the Ex cutive Budget Act. For 
similar provisions in this legislation see 42.40.260; and 42.40.270 
and 42.40.280.

AS 37.10.010 - 37.10.060 - Give the Department of Administration 
duties related to Public Funds.

AS 37.10.085 prohibits financial aid to corporations by state or 
political subdivisions.

AS 37.20 sets out a method for the state to receive federal pro­
perty. Sec. 42.40.360; 42.40.420 and 42.40.440 for comparable 
provisions.

AS 37.25 is the miscellaneous provisions of the public finance 
title.

AS 38 - Title 38 is t!ie Public Lands statute. For similar provi­
sions see 42.40.350; 42.40.360; 42.40.370; 42.40.380; 42.40.390; 
42.40.400; 42.40.410; 42.40.420 and 42.40.430.

AS 39 - Title 39 is the public officer and employees statute. See



sections 112.40.020; 42.40.030; 42.40.040; (see also Sections
3,4,5, and 6); 42.40.050; 42.40.060 and Article 8 of this Act.

AS 44.62.040 - 44.62.320 - is the Administrative Procedures Act.
But see 42.40.150; 42.40.160; 42.40.170; 42.40.180; (see also 
Section 3); 42.40.200; 42.40.210; 42.40.220 for similar provisions 
contained in this Act.

Section 42.40.930 If provisions of this Act conflict with the provi- 
sions of other law, the provisions of this Act prevail. Where possible, 
provisions of the Act shall be construed so that they do not conflict 
with the Alaska Railroad Transfer Act of 1982.

Section 42.40.940 The assets of the corporation revert to the state if 
it ceases to exist.

Section 42.40.980 Definitions of the chapter are provided.

Section 42.40.990 The short title of this chapter is the Alaska Rail- 
road Corporation "Act.

^Section 3 Amends 42.40.010 by removing the corporation from the 
Department of Commerce and Economic Development if th* Constitutional 
Amendment passes.

*Section 4 Amends 42.40.020(a) if the Constitutional Amendment passes 
by removing the Commissioner of Commerce and Economic Development from 
the Board and increases the appointed members of the board from seven to 
eight.

^Section 5 Amends 42.40.020(e) by removing reference to the Commis­
sioner of "Commerce and Economic Development from the board and increases 
the appointed members of the board from seven to eight.

^Section 6 Amends 42.40.0^0 if the Constitution*. 1 Amendment passes by
removing reference to f!;r Commissioner of Commerce and Economic Develop­
ment and by removing t!>• ability of the governor to remove board members 
at his pleasure.

*Section 7 Amends 42.40.030 if the Constitutional Amendment passes by
adding a new section which would state specific reasons for which a
governor may remove board members.

*Section 8 Repeals 42.40.180 if the Constitutional Amendment passes by 
adding a new section. The new section gives the board discretion in 
adopting a rule making process.

*Section 9 The corporation must prepare a report on the long-term 
ope r; itions of the railroad that is due Janua *y 1, 1988 The report 
shall include recommendations on the transfer of railroad operations to 

the private sector.

*Section 10 Members of the first board of directors serve terms that 
differ in length and will result in staggered terms for members that 

follow.



*Section 11 Existing collective bargaining agreements are to be adopted 
by the corporation and remain in effect for two years. Within 180 days 
of the first meeting the board and the unions shall establish a proce­
dure for renegotiating the existing collective bargaining agreements

*Section 12 Repeals 42.40.190 and 42.40,200 if the Constitutional 
Amendment passes.

*Section 13 The effective date of Section 3-8 and 12 is the effective 
date of tFne Constitutional Amendment should it pass. Section 12 
sections 1, 2 and 9-11 take effect immediately.
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SUBJECT: A l a s k a  R a i l r o a d  (SB 352)

TO: S e n a t o r  P a p p y  Moss
C h a i r m a n ,
S e n a t e  T r a n s p o r t a t i o n  C o m m i t t e e

FROM: T a m a r a  B r a n d t  Co ok
L e g i s l a t i v e  C o u n s e l  .

H e r e  is the s e ction b y  s e ction a n a l y s i s  of SB 352 that y o u  
reques ted.

* S e c t i o n  1 This is a s t a t e m e n t  of l e g i s l a t i v e  f i n d i n g s  and 
purpose. In (a) the l e g i s l a t u r e  finds that the A l a s k a  R a i l­
roa d  is an e s s e n t i a l  part  of the state t r a n s p o r t a t i o n  n e t­
w o r k  that w i l l  cease to be an o p t i o n  w i t h o u t  state a c t i o n  
an d  that e x t e n d i n g  the r a i l r o a d  into n a t u r a l  r e s o u r c e  areas 
is n e c e s s a r y  for l o n g - t e r m  e c o n o m i c  growth. In (b) the p u r­
pos e  of the A c t  is s tated to b e  the c r e a t i o n  of an e n t i t y  to 
op e r a t e  a n d  m a n a g e  the r a i l r o a d  p e n d i n g  the t r a n s f e r  of the 
r a i l r o a d  to the p r i v a t e  sector. In (c) the l e g i s l a t u r e  
finds that it is n e c e s s a r y  to c reate a p u b l i c  c o r p o r a t i o n  to 
op e r a t e  the r a i l r o a d  and that the c o r p o r a t i o n  s h o u l d  be 
c r e a t e d  so that it w i l l  b e  r e s p o n s i b l e  for the m a n a g e m e n t  of 
the f i n a n c i a l  a nd legal o b l i g a t i o n s  of the railroad , w i l l  
c o n s t i t u t e  a c o m m o n  c a r r i e r  u n d e r  the I n t e r s t a t e  C o m m e r c e  
Commis sion, w i l l  h a v e  the a b i l i t y  to is sue tax e x e m p t  
o b l i g a t i o n s ,  m a y  carry out its r e s p o n s i b i l i t i e s  on a 
s e l f - s u s t a i n i n g  basis, and so that the b e s t  t r a n s p o r t a t i o n  
can b e  p r o v i d e d  s u p p o r t e d  b y  state i n v e s t m e n t  w h e n  n e c e s­
sary, the r a i l r o a d  m a y  b e  o p e r a t e d  p r u d e n t l y ,  and b o r r o w i n g  
by the c o r p o r a t i o n  does n o t  e n d a n g e r  the s t ate's own  b o r r o w­
ing capacity.

* S e c t i o n  2

S e c t i o n  4 2 . 4 0 . 0 1 0  The A l a s k a  R a i l r o a d  C o r p o r a t i o n  is e s t a b­
lished as a p u b l i c  c o r p o r a t i o n  o u t s i d e  the e x e c u t i v e  b r a n c n  
of g o v e r n m e n t  b u t  c o n s i d e r e d  a p r i n c i p a l  d e p a r t m e n t  for the
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p u r p o s e s  of art. Ill, sec. 26 of the state constituti on.
This last p r o v i s i o n  is an a p p a r e n t  e f f o r t  to j u s t i f y  l e g i s­
lative c o n f i r m a t i o n  of m e m b e r s  of the b o a r d  of directors.

The A l a s k a  S u p r e m e  C o u r t  ha s f o u n d  that the p o w e r  to a p p oint  
e x e c u t i v e  o f f i c e r s  is s olely an e x e c u t i v e  function. W h i l e  
A r t i c l e  III, s ections 25 and 26 of the state c o n s t i t u t i o n  
r e q u i r e s  l e g i s l a t i v e  c o n f i r m a t i o n  of the a p p o i n t m e n t s  of 
h e a d s  of d e p a r t m e n t s  a nd m e m b e r s  of q u a s i - j u d i c i a l  or r e g u­
lat o r y  agencies, the court has h e l d  that t h ose section s r e p­
res e n t  the o u ter limits of the l e g i s l a t u r e ' s  p o w e r  to c o n­
firm. (B r a d n e r  v. H a m m o n d , 553 P . 2d 1 (Alaska, 1976)) 
D e s p i t e  the e ffo rt at c h a r a c t e r i z i n g  the b o a r d  as a ". . . 
b o a r d  or c o m m i s s i o n  . . .  at the h e a d  of a p r i n c i p a l  d e p a r t­
m e n t  or a r e g u l a t o r y  or q u a s i - j u d i c i a l  agency. . . . "  
(Article III, S e c t i o n  26, C o n s t i t u t i o n  of the State of 
A l a s k a ) , I a m  c e r t a i n  that the court w o u l d  f i n d  that the 
b o a r d  does n o t  fit w i t h i n  the terms of A r t i c l e  III, S e ct ion 
26 a n d  thet l e g i s l a t i v e  c o n f i r m a t i o n  on that b a s i s  is i n a p­
propriat e.

T h e r e  is a b asis for a r g u i n g  in s u p p o r t  of the c o n f i r m a t i o n  
r e q u i r e m e n t .  It could be a r g u e d  that B r a d n e r  applies only 
to a p p o i n t m e n t s  of o f f i c e r s  of the e x e c u t i v e  b r a n c h  and does 
n o t  a pply to a p p o i n t m e n t s  of o f f i c e r s  o f  p u b l i c  c o r p o r a t i o n s  
that h a v e  an i n d e p e n d e n t  legal status f r o m  the e x e c u t i v e  
b r a n c h  of government.  C o n f i r m a t i o n  of a p p o i n t m e n t s  to 
i n d e p e n d e n t  p u b l i c  c o r p o r a t i o n s  does n o t  d i r e c t l y  invade the 
g o v e r n o r ' s  p o w e r  of app oi n t m e n t ,  b e c a u s e  the g o v e r n o r  has no 
duty to a d m i n i s t e r  the c o r p o r a t i o n  that is s i m i l a r  to his 
duty to a d m i n i s t e r  the e x e c u t i v e  branch. N e v e r t h e l e s s ,  it 
m u s t  be s t r e s s e d  that the p r o v i s i o n  r e g a r d i n g  c o n f i r m a t i o n  
of b o a r d  m e m b e r s  is s u bje ct to c o n s t i t u t i o n a l  attack.

S e c t i o n  4 2 . 4 0 . 0 2 0  F i v e  v o t i n g  m e m b e r s  w h o  are v o t e r s  in the 
state are a p p o i n t e d  to the b o a r d  of d i r e c t o r s  b y  the 
g o v e r n o r  No m o r e  than two m e m b e r s  m a y  be f r o m  one j u d i c i a l  
d i s t r i c t  a n d  two m e m b e r s  m u s t  h a v e  at least five years e x­
pe r i e n c e  as owners or m a n a g e r s  of a b u s i n e s s  in the state.
A  m e m b e r  m a y  n o t  be a state o f f i c e r  or employee. However, 
the g o v e r n o r  m a y  a p p o i n t  one p e r s o n  w h o  is n o t  a v o t e r  if he 
har at least 10 years  of e x p e r i e n c e  in m a n a g e m e n t  of r a i l­
roads. In a d d i t i o n  to v o t i n g  m e m ber s, the g o v e r n o r  shall 
a p p o i n t  a n o n v o t i n g  m e m b e r  w h o  is an e m p l o y e e  of the c o r p­
or a t i o n  and the chief e x e c u t i v e  o f f i c e r  of the c o r p o r a t i o n  
shall serve as a n o t h e r  n o n v o t i n g  m e m ber. The v o t i n g  m e m b e r s  
are to be c o n f i r m e d  by the legislature.
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T h e  b o a r d  is to elect a c h a i r p e r s o n  a n d  a p p o i n t  a secretary. 
The c h a i r p e r s o n  m u s t  call a m e e t i n g  at least e v e r y  three 
m o n t h s  and m a y  cail o t h e r  m e e t i n g s . T h e  g o v e r n o r  is 
a u t h o r i z e d  to r e m o v e  a m e m b e r  f r o m  the b o a r d  for i n c a p a c i t a­
tion, f a i l u r e  to a t t e n d  m e e t i n g s ,  c o n v i c t i o n  of a felony, or 
c o n v i c t i o n  of a m i s d e m e a n o r  i n v o l v i n g  m o r a l  turpitude.

S e c t i o n  4 2 . 4 0 . 0 3 0  The a p p o i n t e d  m e m b e r s  of the b o a r d  serve 
for s t a g g e r e d  five y e a r  t e r m s .

S e c t i o n  42.40 . 0 4 0  A  v a c a n c y  on the b o a r d  is f i l l e d  b y  the 
g o v e r n o r  and the a p p o i n t m e n t  m u s t  b e  c o n f i r m e d  b y  the l e g i s­
lature. D e s p i t e  a v a c a n c y  the b o a r d  m a y  e x e r c i s e  its powe rs 
if it has a q u o r u m  of members.

S e c t i o n  42.40 . 0 5 0  A n  a p p o i n t e d  m e m b e r  of the b o a r d  r e c e i v e s  
$200 for each  day he is e n g a g e d  in the p e r f o r m a n c e  of duties 
as a b o a r d  member. In addition, he is e n t i t l e d  to p e r  d iem 
and t ravel expenses.

Se c t i o n  4 2 . 4 0.070 The b o a r d  m u s t  p r o v i d e  b y  rule for the 
m e t h o d  of v o t i n g  and r e p r e s e n t a t i o n  of p e r s o n s  absent f r o m  a 
meeting.

S e c t i o n  4 2 . 4 0 . 1 0 0 T h e  b o a r d  a p p o i n t s  the ch ief e x e c u t i v e  
o f f i c e r  of the c o r p o r a t i o n  a n d  fixes his compensatio n. The 
chief e x e c u t i v e  o f f i c e r  of the c o r p o r a t i o n  a p p o i n t s  o ther 
e x e c u t i v e  o f f i c e r s  and fixes t h e i r  c o m p e n s a t i o n  s u bj ect to 
b o a r d  approval.

S e c t i o n  4 2 . 4 0.11 0 By rule the b o a r d  d e l e g a t e s  duties n e c e s -  
sary for the m a n a g e m e n t  of d a i l y  a f fa irs of the c o r p o r a t i o n  
to the chief e x e c u t i v e  officer. W i t h i n  60 days af ter it is 
establi shed, the b o a r d  m u s t  d e l e g a t e  c e r t a i n  s p e c i f i e d  
a c t i v i t i e s  of the corporation.

Se c t i o n  4 2 . 4 0 . 2 0 0  M e e t i n g s  of the b o a r d  are p u b l i c  w i t h  the 
e x c e p t i o n  of e x e c u t i v e  sessions. T h e s e  m a y  be c alled as 
a u t h o r i z e d  u n d e r  the A d m i n i s t r a t i v e  P r o c e d u r e  Act or to c o n­
sider m a t t e r s  p e r t a i n i n g  to p erso nnel, the c o r p o r a t i o n ' s  
legal position, land a c q u i s i t i o n  or disposal, or p r o p r i e t a r y  
i n f o r m a t i o n  as d e f i n e d  in a m a n n e r  c o n s i s t e n t  w i t h  the p r a c­
tices of the I n t e r s t a t e  C o m m e r c e  Commission.

S e c t i o n  4 2 . 4 0 .220 The  b o a r d  m u s t  k e e p  m i n u t e s  of e a c h  m e e t­
ing.
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S e c t i o n  4 2 . 4 0 . 2 3 0  T h e  b o a r d  m u s t  e s t a b l i s h  a p r o c e d u r e  for 
a d o p t i n g  r u l e s , i n c l u d i n g  a p r o c e d u r e  for a d o p t i n g  e m e r g e n c y  
r u l e s .

S e c t i o n  4 2 . 4 0 . 2 4 0  R e c o r d s  o^ the c o r p o r a t i o n  are o p e n  to 
p u b l i c  i n s p e c t i o n  e x cept the c o r p o r a t i o n  m a y  w i t h o l d  c e r t a i n  
m a t t e r s  f r o m  d i s c l o s u r e  if they are of a n o n p u b l i c ,  
p r i v i l e g e d ,  or p r o p r i e t a r y  nature.

S e c t i o n  4 2 . 4 0 . 2 5 0  T h e  c o r p o r a t i o n  m u s t  p r e p a r e  a r e p o r t  on 
the l o n g - t e r m  o p e r a t i o n s  of the r a i l r o a d  that is due J a n u a r y  
1, 1988. The r e p o r t  shall i n c l u d e  r e c o m m e n d a t i o n s  on the 
t r a n s f e r  of r a i l r o a d  o p e r a t i o n s  to the p r i v a t e  sector.

S e c t i o n  4 2 . 4 0 . 2 6 0  A  r e p o r t  d e s c r i b i n g  the o p e r a t i o n s  and 
fi n a n c i a l  c o n d i t i o n  of the c o r p o r a t i o n  d u r i n g  the p r e c e d i n g  
f i sca l y e a r  of the r a i l r o a d  shall b e  d i s t r i b u t e d  to the 
g o v e r n o r  a n d  the l e g i s l a t u r e  w i t h i n  90 days after the fiscal 
y e a r  e n d s .

S e c t i o n  4 2 . 4 0 . 2 7 0  T h e  b o a r d  m u s t  h a v e  the r e c o r d s  of the 
c o r p o r a t i o n  a u d i t e d  annually. C o r p o r a t i o n  r e c o r d s  w i l l  be 
m a d e  a v a i l a b l e  to an a u d i t o r  a p p o i n t e d  b y  the g o v e r n o r  or to 
the l e g i s l a t i v e  audit division.

S e c t i o n  4 2 . 4 0 . 3 0 0  In a d d i t i o n  to other p o w e r s  a u t h o r i z e d  by 
law, the c o r p o r a t i o n  m a y  e x e r c i s e  c e r t a i n  s p e c i f i e d  general 
po w e r s  l i s t e d  in this section.

S e c t i o n  4 2 . 4 0 . 3 1 0  T h e  b o a r d  m u s t  a dopt a l o n g - r a n g e  expan- 
sion p l a n  and c a p it al i m p r o v e m e n t  plan. The plans cover 
five y e a r  p e r i o d s  and m u s t  be u p d a t e d  annually. T h e s e  plans 
are to be p r e p a r e d  b y  e m p l oy ees of the corporation. Copies 
of the u p d a t e d  pl^'- aie to be p r o v i d e d  to the g o v e r n o r  and 
the l e g i s l a t u r e  b y  D e c e m b e r  1 each year.

S e c t i o n  4 2 . 4 0 . 3 2 0  The c o r p o r a t i o n  m a y  n o t  issue stock, pay 
dividends, m a k e  p r i v a t e  d i s t r i b u t i o n s  of assets, m a k e  loans 
to b o a r d  m e m b e r s  or em plo y e e s  or e n g a g e  in b u s i n e s s  for p r i­
vat e  benefit. T he c o r p o r a t i o n  m a y  d efen d and i n d e m n i f y  a 
c u r r e n t  or f o r m e r  employee, agent, or b o a r d  m e m b e r  against 
costs i n c u r r e d  in c o n n e c t i o n  w i t h  a civil or c r i minal a ction 
if the p e r s o n  acted in good faith on b e h a l f  of the c o r p o r­
ation and w i t h i n  the scope of his o f f i c i a l  duties or powers. 
The c o r p o r a t i o n  m a y  p u r c h a s e  i n s u rance  to p r o t e c t  its e m­
ployees, agents, and b o a r d  m e m b e r s  for a c t i o n s  a r i s i n g  out
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of the p e r f o r m a n c e  or f a ilure  of p e r f o r m a n c e s  of duties for 
or e m p l o y m e n t  w i t h  the corporation.

S e c t i o n  4 2 . 4 0 .400 L a n d  a c q u i r e d  b y  the c o r p o r a t i o n  is u n d e r  
the c o ntro l of the corporation. R a i l r o a d  r i g h t s - o f - w a y  or 
e a s e m e n t s  shall b e  c l a s s i f i e d  as r a i l r o a d  u t i l i t y  corridors. 
F u t u r e  r a i l r o a d  u t i l i t y  c o r r i d o r s  m u s t  be at least 100 feet 
w i d e  on b o t h  sides of the c enter line of the e x t e n d e d  m a i n  
or b r a n c h  line, or m a y  b e  of o t h e r  w i d t h  as d e s i g n a t e d  b y  
the corporatio n. P o r t i o n s  of the u t i l i t y  c o r r i d o r  m a y  be 
l ease d or r e n t e d  for o t h e r  t r a n s p o r t a t i o n  services.

S e c t i o n  4 2 . 4 0.42 0 T h e  b o a r d  m a y  r e q u e s t  c o n v e y a n c e  o f  land 
o w n e d  by or s u bject to s e l e c t i o n  by the state. U p o n  receipt 
of a r e q u e s t  the c o m m i s s i o n e r  of n a t u r a l  r e s o u r c e s  shall 
t e m p o r a r i l y  c l a s s i f y  the land for r a i l r o a d  purpose.. and 
v a c a t e  a c l a s s i f i c a t i o n  a l l o w i n g  d i s posal  or lease of that 
land u n d e r  other laws. The t e m p o r a r y  c l a s s i f i c a t i o n  remains 
in e ffect for 180 days. W i t h i n  90 days a f t e r  r e c e i v i n g  a 
request, the c o m m i s s i o n  m u s t  c onv ey the state's inte rests in 
the land to the c o r p o r a t i o n  or n o t i f y  the c o r p o r a t i o n  of 
re a s o n s  for r e fusal to c l a s s i f y  the land for r a i l r o a d  p u r­
poses. A  c o n v e y a n c e  u n d e r  this s e c t i o n  v e s t s  in the c o r p­
or a t i o n  the right to e x t r a c t  and use c o n s t r u c t i o n  m a t e r i a l s  
on the land w i t h o u t  r e g a r d  to w h e t h e r  the r e s o u r c e s  are part 
of the si3? £ a c e  or s u b s u r f a c e  estate.

The c o r p o r a t i o n  m a y  r e c o n v e y  to the state land that the 
c o r p o r a t i o n  and the c o m m i s s i o n e r  i d e n t i f y  as u n n e c e s s a r y  for 
the c o r p o r a t i o n ' s  purposes. W h e n  p h y s i c a l  c onditions 
re q u i r e  that track or fixt ures be m o v e d  to s t a t e - o w n e d  land 
to m a i n t a i n  safe rail operations, the r e l o c a t i o n  m a y  be m a d e  
w i t h  c o n c u r r e n c e  of the D e p a r t m e n t  of N a t u r a l  Resources.

Se c t i o n  42.40 . 4 3 0  The c o r p o r a t i o n  is a u t h o r i z e d  to e x e r cise 
the p o w e r  of e m inent d o m a i n  and d e c l a r a t i o n  of taking.

S e c t i o n  4 2 . 4 0.45 0 T h e  c o r p o r a t i o n  m a y  a c q u i r e  inte rests in 
federal land and p r o p e r t y  that is a v a i l a b l e  u n d e r  federal 
law and m a y  a c quire p r o p e r t y  that is a v a i l a b l e  from the 
state.

S e c t i o n  4 2 . 4 0 . 5 0 0  A  l i a b i l i t y  i n c u r r e d  b y  the c o r p o r a t i o n  
m a y  be s a t i s f i e d  only f r o m  the assets of the c o r p o r a t i o n  and 
no c r e d i t o r  has a r i g h t  of a c t i o n  a g a i n s t  the state.
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S e c tion 42.40.520 The c o r p o r a t i o n  m u s t  o b t a i n  a f i d e l i t y  
b o n d  for its b o a r d  m e m b e r s  and o f f i c e r s  r e s p o n s i b l e  for 
f i n a n c e s .

S e c t i o n  4 2 . 4 0 . 5 3 0 T h e  c o r p o r a t i o n  m u s t  k e e p  in force p u b l i c  
l i a b i l i t y  i n s u r a n c e  n a m i n g  the state as an a d d i t i o n a l  
insured.

S e c t i o n  42 .40 . 5 4 0  Claims i n v o l v i n g  a c t i v i t i e s  of the rail- 
r o a d  shall be b r o u g h t  a g a i n s t  the c o r p o r a t i o n  and n o t  
a g a i n s t  the state. (b) p r o v i d e s  that if the r a i l r o a d  c o r p­
or a t i o n  p r e v a i l s  in a legal action, the o t h e r  p a r t y  is 
l i abl e for full costs and legal fees i n c u r r e d  b y  the c o r p­
or a t i o n  in d e f e n d i n g  the action. T his s u b s e c t i o n  is f l awe d 
in that it ignores the p o s s i b i l i t y  that the c o r p o r a t i o n  w i l l  
b u  a p r e v a i l i n g  p l a i n t i f f  r a t h e r  tha n a p r e v a i l i n g  d e f e n d a n t  
in m a n y  cases.

A s i d e  f r o m  that m i n o r  c o n s ideratio n, tuis s u b s e c t i o n  raises 
a severe c o n s t i t u t i o n a l  question. U n d e r  the C i v i l  Rule s of 
C ourt there are situa t i o n s  w h e r e  a p r e v a i l i n g  p a r t y  has only 
a l i m i t e d  right  to attorn e y ' s  fees and cost. (see Civil 
Rule 72 (k)) In any case, Civil R u l e  82 p r o v i d e s  for 
p a y m e n t  of a t t o r n e y ' s  fees to a p r e v a i l i n g  p a r t y  a c c o r d i n g  
to a s c h edule  that, in general, p r o v i d e s  less than the full 
ccst i n c u r r e d  in fees. S i n g l i n g  out the r a i l r o a d  
c o r p o r a t i o n  for d i f f e r e n t  t r e a t m e n t  from any o t h e r  p r e v a i l­
ing p a r t y  crea tes equal p r o t e c t i o n  p r o b l e m s  u n d e r  b o t h  the 
f e der al and state c o n s t i t u t i o n s  that n e e d  to b e  considered. 
Furthe r m o r e ,  since A r t i c l e  IV, S e c t i o n  15 of the state cori- 
sl i t u t i o n  grants the s u prem e court the p o w e r  to p r o m u l g a t e  
rules g o v e r n i n g  p r a c t i c e  and p r o c e d u r e  in civil cases, it 
a] 'pears that this s u b s e c t i o n  w i l l  h a v e  to h e  a p p r o v e d  by 
tv/o-thirds of the m e m b e r s  e l e c t e d  to e a c h  h o u s e  of the l e g­
islature. U n i f o r m  R u l e  3C(e) r e q u i r e s  that if a b i l l  c o n­
tains a s e c t i o n  c h a n g i n g  a court r u l e  the b i l l  m u s t  have a 
s e c t i o n  c i t i n g  the rule a nd n o t i n g  w h a t  c h a n g e  is made. The
fact that the b i l l  change s a court rule m u s t  als o b e  n o t e d
in the title of the bill. SB 352 does n o t  c o m p l y  w i t h  these 
t e c h n i c a l  r e q u i r e m e n t j .

U n d e r  (c) the c o r p o r a t i o n  enjoys c e r t a i n  legal r ights w h i c h  
the state has. P r o v i s i o n s  d e a l i n g  w i t h  the a d m i n i s t r a t i v e
h a n d l i n g  of claims agains, the state do n o t  a p p l y  to the
corporation.
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S e c t i o n  4 2 . 4 0 . 5 5 0  R e v e n u e  g e n e r a t e d  b y  or app? opria ted to 
the c o r p o r a t i o n  shall b e  r e t a i n e d  a n d  u s e d  for r a i l r o a d  p u r­
pos e s  b y  the c o r poration. T h i s  r a i s e s  a q u e s t i o n  c o n c e r n i n g  
the a p p l i c a t i o n  of A r t i c l e  IX, S e c t i o n  7, of the c o n s t i t u­
tion. As i n t e r p r e t e d  in S t a t e  v. A l e x  646 P. 2d 203 
(Alaska, 1982), that p r o h i b i t i o n  a g a i n s t  d e d i c a t e d  funds 
ex t e n d s  to all source s of p u b l i c  re venue, so it w o u l d  apply 
to m o n e y  g e n e r a t e d  b y  the A l a s k a  R ailroad. (See also 1982 
Op. A t t ' y  Gen., Nos. J 6 6 - 7 8 5 - 8 1  a n d  J 6 6 - 6 4 9 - 8 0 . )  This l e g­
is l a t i o n  r e q u i r e s  that r e v e n u e  g e n e r a t e d  b y  the r a i l r o a d  
c o r p o r a t i o n  b e  r e t a i n e d  for r a i l r o a d  p u r p o s e s  in 
c o n t r a v e n t i o n  of the p r o h i b i t i o n  a g a i n s t  d e d i c a t e d  funds. 
Howev e r ,  the f e d e r a l  law p r o v i d i n g  for the t r a n s f e r  of the 
r a i l r o a d  to the state r e q u i r e s  that r e v e n u e s  g e n e r a t e d  by 
the s t a t e - o w n e d  r a i l r o a d  b e  k e p t  b y  the r a i l r o a d  and u s e d  
for r a i l r o a d  pu rposes. (45 U.S.C. 1207 (a)(5)) F a c e d  w i t h  
this r e q u i r e m e n t  in f e d e r a l  law, it is l i k e l y  that the 
A l a s k a  S u p r e m e  C ourt w i l l  s t r a i n  to fit this into the e x c e p­
tion  to the p r o h i b i t i o n  a g a i n s t  d e d i c a t e d  funds as b e i n g  
", . . r e q uir ed b y  the f e d e r a l  g o v e r n m e n t  for state 
p a r t i c i p a t i o n  in f e d e r a l  p r o g r a m s . "  (Article IX, S e c t i o n  7, 
C o n s t i t u t i o n  of the S tate of Alas ka) In any case, there 
a p p e a r s  to b e  l i ttle the l e g i s l a t u r e  can do to r e s o l v e  the 
c o n f l i c t  b e t w e e n  the f e d e r a l  r a i l r o a d  t r a n s f e r  law and the 
state c o n s titution.

S e c t i o n  4 2 . 4 0 . 5 6 0  W i t h  the c o n c u r r e n c e  of the governor, the 
c o r p o r a t i o n  m a y  r e q u e s t  an a p p r o p r i a t i o n  f r o m  the l e g i s l a­
ture to a s s i s t  it in c a r r y i n g  out its g e n e r a l  powers and 
p r e p a r i n g  l o n g - r a n g e  e x p a n s i o n  and c a p i t a l  i m p r o v e m e n t  
p l a n s .
\
S e c t i o n  4 2 . 4 0 . 5 7 0  The c o r p o r a t i o n  m a y  issue bo nds and b o n d  
a n t i c i p a t i o n  notes. T h e  p r i n c i p a l  and i n t e r e s t  are p a y a b l e  
f r o m  c o r p o r a t i o n  assets. T h e  b o a r d  shall by r e s o l u t i o n  
e s t a b l i s h  the f o r m  a nd m a n n e r  of e x e c u t i o n  of bonds  or b o n d  
a n t i c i p a t i o n  notes. T h e y  m a y  be sold as d e t e r m i n e d  b y  the 
b o a r d  a nd s h a l l  m a t u r e  at the time, n o t  e x c e e d i n g  50 years 
f r o m  their date, d e t e r m i n e d  b y  the board. The b o a r d  is 
a u t h o r i z e d  to e n t e r  into c e r t a i n  a g r e e m e n t s  w i t h  the h o l d e r s  
of the b o n d s  or b o n d  a n t i c i p a t i o n  n o t e s  l i s t e d  in (f).

S e c t i o n  4 2 . 4 0 . 5 8 0  The c o r p o r a t i o n  m a y  issue i n t e r i m  
r e c e i p t s  or t e m p o r a r y  b o n d s  or b o n d  a n t i c i p a t i o n  n o t e s  e x­
ch a n g e a b l e  f or b o n d s  or b o n d  a n t i c i p a t i o n  n o t e s  once they 
h a v e  b e e n  executed.
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S e c t i o n  42 .40 . 5 9 0  If an o f f i c e r  w h o s e  s i g n a t u r e  a p p e a r s  on 
bonds, notes, or c o up ons a t t a c h e d  to t h e m  c e a s e s  to b e  an 
o f f i c e r  b e f o r e  d e l i v e r y  of the bonds, notes, or coupons, the 
s i g n a t u r e  is valid.

S e c t i o n  4 2 . 4 0 .600 T h e  p l e d g e  of assets of the c o r p o r a t i o n  
to the p a y m e n t  of b o n d s  or n o t e s  is v a l i d  a n d  the a ssets are 
subject to the lien of the p l e d g e  w i t h o u t  p h y s i c a l  d e l i v e r y  
or o t h e r  act. T h e  c o r p o r a t i o n  is n o t  p r o h i b i t e d  f r o m  s e l­
ling assets sub ject to a pledge.

S e c t i o n  4 2 . 4 0.6 20 A  h o l d e r  of b o n d s  or n o t e s  or a t r u s t e e  
m a y  e n f o r c e  all r i g h t s  u n d e r  this chapter, the trust a g r e e­
me n t  or resolution , or any o t h e r  c o n t r a c t  e x e c u t e d  b y  the 
c o r p o r a t i o n  r e l a t i n g  to the b o n d s  or n o t e s  a n d  m a y  c ompel 
the p e r f o r m a n c e  of duties of the c o r p o r a t i o n  r e q u i r e d  b y  law 
or the trust a g r e e m e n t  or resolu tion.

S e c t i o n  4 2 . 4 0 . 6 3 0  Bonds and n o . e s  i s s u e d  b y  the c o r p o r a t i o n  
are n e g o t i a b l e  i n s t r u m e n t s .

S e c t i o n  42.40.6 40 Bonds and n o t e s  i s s u e d  b y  the c o r p o r a t i o n  
are s ecuri ties in w h i c h  all p u b l i c  bodies of the sta te and 
o t h e r  f i n a n c i a l  e n t i t i e s  m a y  invest  funds.

S e c t i o n  4 2 . 4 0 . 6 5 0  T h e  c o r p o r a t i o n  m a y  issue r e f u n d i n g  
bondi"! The y m a y  be sold or e x c h a n g e d  for o u t s t a n d i n g  b o n d s  
and the p r o c e e d s  a p p l i e d  to the p a r c h a s e ,  r e d e m p t i o n  or p a y­
men t  of o u t s t a n d i n g  bonds.

S e c t i o n  42.40.6 60 T h e  state is n o t  liable for  the debts of 
the corporation. Bonds and n o t e s  are p a y a b l e  s o l e l y  f r o m  
the r e v e n u e  or assets of the c o r p o r a t i o n  a n d  are n o t  a 
l i a b i l i t y  of the state or a p l e d g e  of the f a i t h  a n d  c r edit 
of the state. E a c h  b o n d  and n o t e  i s s u e d  by the c o r p o r a t i o n  
m u s t  c o n t a i n  a s t a t e m e n t  tha*r. the c o r p o r a t i o n  is n o t  o b­
ligated to pay it e x cept f r o m  the r e v e n u e  or a s s e t s  p l e d g e d  
for it and n e i t h e r  the faith and credit, n o r  the t a x i n g  p o w e r  
of the state is p l e d g e d  to the p a y m e n t  of it.

Se c t i o n  4 2 . 4 0 . 6 7 0  A n  o f f i c e r  or e m p l o y e e  of the c o r p o r a t i o n  
is n o t  subject to p e r s o n a l  l i a b i l i t y  b e c a u s e  of the e x­
ecu t i o n  or i s s u a n c e  of b o n d s  or notes.

S e c t i o n  42.4 0 . 6 8 0  T h e  p r o p e r t y  of the c o r p o r a t i o n  and its 
assets are e xempt  f r o m  taxes a n d  s p e c i a l  a s s e s s m e n t s  of the 
state or a p o l i t i c a l  s u b d i v i s i o n  of the state. Bonds and
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n o t e s  i s s u e d  b y  the c o r p o r a t i o n  are e x e m p t  f r o m  t a x a t i o n  
ex c e p t  f or i n herit ance, transfer, a n d  e s t a t e  taxes.

S e c t i o n  4 2 . 4 0 . 6 9 0  T h e  asset s of the c o r p o r a t i o n  r e v e r t  to 
the state if it ceases to exist.

S e c t i o n  4 2 . 4 0 . 7 0 0  E m p l o y e e s  of the r a i l r o a d  are e m p l o y e e s  
of the c o r p o r a t i o n  a n d  n o t  of the state. Laws r e l a t i n g  to 
p u b l i c  e m p l o y e e s  do n o t  apply. The c o l l e c t i v e  b a r g a i n i n g  
a g r e e m e n t s  b e t w e e n  the c o r p o r a t i o n  a n d  its e m p l o y e e s  r e m a i n  
in e f f e c t  u n t i l  they e x p i r e  or are r e n e g o t i a t e d .  T h e  c o r p­
or a t i o n  m a y  n o t  e n t e r  into a c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t  
w i t h  an o r g a n ' z a t i o n  r e p r e s e n t i n g  the c o r p o r a t i o n  s chief 
e x e c u t i v e  o f f i c i a l  or o t h e r  e x e c u t i v e  o f f i c i a l s  a p p o i n t e d  b y  
him.

S e c t i o n  4 2 . 4 0 . 7 1 0  A s s e t s  of the c o r p o r a t i o n  m a y  n o t  be u s e d  
for p o l i t i c a l  activity. B o a r d  m e m b e r s  and e m p l o y e e s  m a y  on 
r e q u e s t  a p p e a r  b e f o r e  Congress, the state legislature,  and 
m u n i c i p a l  g o v e r n i n g  b o d i e s  in c o n n e c t i o n  w i t h  m a t t e r s  
d i r e c t l y  a f f e c t i n g  the corporation. A  b o a r d  m e m b e r  or 
e m p l o y e e  who v i o l a t e s  this s e c t i o n  is s u b j e c t  to a civil 
p e n a l t y  n o t  to e x c e e d  $5,000.

S e c t i o n  4 2 . 4 0 . 9 0 0  C e r t a i n  state laws l i s t e d  in this sec tion 
do n o t  a p p l y  to the corporation. The r a i l r o a d  is not 
s u b j e c t  to the j u r i s d i c t i o n  of the A l a s k a  T r a n s p o r t a t i o n  
Commission.

S e c t i o n  4 2 . 4 0 . 9 5 0  D e f i n i t i o n s  for the c h a p t e r  are provided.

S e c t i o n  4 2 . 4 0 . 9 9 0  T h e  short title of this c h a p t e r  is the 
A l a s k a  R a i l r o a d  C o r p o r a t i o n  Act.

* S e c t ion 3 If p r o v i s i o n s  of this A c t  c o n f l i c t  w i t h  the 
provii  ons of o t h e r  law, the p r o v i s i o n s  of this A c t  prevail. 
W h e r e  pos sible, p r o v i s i o n s  of this A c t  shall be c o n s t r u e d  so 
that !.;sy do n o t  c o n f l i c t  w i t h  the A l a s k a  R a i l r o a d  T r a n s f e r  
A c t  of 1982.

* S e c tion 4 M e m b e r s  of the first b o a r d  of d i r e c t o r s  serve 
terms that d i f f e r  in l e n g t h  a nd w i l l  r e s u l t  in s t a g g e r e d  
terms for m e m b e r s  that follow.

* S e c t i o n  5 The A c t  takes e ffect immediately.

T B C :ojb 
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A M E N D M E N T

O f f e r e d  i n  the S E N A T E  By J o s e p h s o n

TO: C S S B  352 (Trsp)

P a g e  2, l i n e  12:

D e l e t e  "and"

P a g e  2, l i n e  14:

D e l e t e  and i n s e r t  and" in its p l a c e

P a g e  2, a f t e r  li n e  14 i n s e r t  the f o l l o w i n g  n e w  p a r a g r a p h :

" (5) r a i l r o a d  f r e i g h t  t r a f f i c  w i t h i n  c e r t a i n  

p o r t i o n s  o f  t h e  A l a s k a  R a i l r o a d  r i g h t - o f - w a y  c r e a t e  or 

m a y  c r e a t e  d a m a g e  to  e x i s t i n g  b u i l d i n g s  or f a c i l i t i e s  

a n d  m a y  p r e s e n t  p o t e n t i a l  or i m m e d i a t e  h a z a r d s  to the 

p u b l i c  h e a l t h  a n d  w e l f a r e ,  life o r  safety, e s p e c i a l l y  

at o r  n e a r  l o c a t i o n s  a f f e c t e d  b y  the e a r t h q u a k e  of 

M a r c h  27, 1964."

Remember th a t your lead  in  reado: (a ) The le g is la tu re  f in d s  th a t (than 
put in  the amendment). I f  you read t h is  in  con text I  th in k  the amend­
ment in v i t e s  la w su its  w ith  le g is la t iv e  b le s s in g . Very bad p u b lic  p o lic y  
because i t  p laces blame on the r a i lro a d  before' i t  reaches the ju d ic ia l  
p rocess.



P a g e  12, a f t e r  l i n e  1 i n s e r t  a n e w  s e c t i o n  to read:

"Sec. 4 2 . 4 0 . 2 3 0 .  C O M P L A I N T  P R O C E D U R E .  T h e  b o a r d  

s h a l l  p r o v i d e  b y  r u l e  for a f o r m a l  p r o c e d u r e  for the

r e c e r p t  a n d  c o n s i d e r a t i o n  o f  c o m p l a i n t s  or s u g g e s t i o n s
\

r e g a r d i n g  a c t i v i t i e s  o f  the c o r p o r a t i o n . "

P a g e  15, line 9, a f t e r  " c a t e g o r y . "  insert:

"T h e  r e p o r t  s h a l l  l i s t  all c o m p l a i n t s  a n d  s u g g e s t i o n s  

r e c e i v e d  by  c o r p o r a t i o n  d u r i n g  the p r e v i o u s  f i s c a l  y e a r  

a n d  d e s c r i b e  the a c t  t a k e n  o n  the c o m p l a i n t  or  

s u g g e s t i o n . "

42 .40 .230 . C reates a complaiait procedure. Poor wording because i t  
should a lso  in c lud e  a f r iv o lo u s  com plaint pena lty  o r o the r r e s t r ic t io n .  
Pule o f  thumb - any p ro v is io n s  l ik e  t h is  w i l l  be <sed more by competi­
to rs  o r e n v iro n m e n ta lis ts  attem pting to  t ie  up ra ilro a d  a c t i v i t i e s  fo r  
purposes o the r than the a c tu a l com pla in t. There.fore any com plaint 
procedure must put the burden o f  p ro o f fo r  v a l id i t y  o f  the com plaint o r 
co st o f  ta k in g  advantage o f  the procedure, on the com plainant. In  th is  
regard page 15, l in e  9 add on i s  e s p e c ia lly  c o s t ly  fo r  the ra ilro a d .



P a g e  15, l i n e  24, a f t e r  " p l an." i n s ert:

" T h e  b o a r d  s h a l l  c o n s u l t  w i t h  a f f e c t e d  m u n i c i p a l i t i e s  

in p r e p a r i n g  plan."

Page 15, l in e  24, requirem ent o f  co n su lt in g  w ith  a ffe c te d  m unicipa­
l i t i e s .  P o lic y  c a l l .  My re a c tio n  i s  th a t i t  i t  a premature involvem ent 
o f  the m u n ic ip a lity  in  the r a i lro a d  p lann ing  p rocess . I  say t h is  
because t h is  i s  a long range p lan  and th e re fo re  p r io r  to  the community 
inp u t stage . I  th in k  the r a i lro a d  should have a chance to p resen t th e ir  
optim al p lan  before o the r agencies have a chance to d e le te  them. The 
p o l i t i c a l  process w i l l  k ic k  in  a f t e r  they have the opportun ity  to 
p resen t th e ir  best scen a rio .



D e l e t e  " R E P O R T . "  a n d  i n s e r t  " R E P O R T S .  (a)"

P a g e  37, a f t e r  l i n e  2, i n s e r t  t h e  f o l l o w i n g  n e w  s u b s e c t i o n :

" (b) T h e  c o r p o r a t i o n  s h a l l  s t u d y  the p r o b l e m s  

c r e a t e d  b y  v i b r a t i o n s ,  n o i s e  a n d  o t h e r  e n v i r o n m e n t a l  

d e g r a d a t i o n  due to o p e r a t i n g  the r a i l r o a d  f r o m  S h i p  

C r e e k  to t h e  s o u t h  e n d  of P o t t e r ' s  M a r s h  a n d  p r e p a r e  a 

r e p o r t .  T h e  r e p o r t  s h a l l  a l s o  i n c l u d e  c o n s i d e r a t i o n  o f  

th e  p o t e n t i a l  for a d d i t i o n a l  p r o b l e m s  t h a t  m a y  be 

c r e a t e d  b y  h a u l i n g  c o a l  a n d  l a r g e r  q u a n t i t i e s  of g r a v e l  

a l o n g  th a t  p o r t i o n  of  the r a i l  line. B y  F e b r u a r y  1,

1986, t h e  c o r p o r a t i o n  s h a l l  p r e s e n t  a r e p o r t  to the 

l e g i s l a t u r e  on  the s t u d y  c o n t a i n i n g  r e c o m m e n d a t i o n s  for 

c o r r e c t i n g  the p r o b l e m s  i d e n t i f i e d . "

*

Page 27, a f t e r  l in e  2, requ ired  a a p e c ia l rep o rt on the v ib ra t io n  
problem. Probably ihe  le a s t  obnoxious o f  a l l  the proposed amendments in  
th a t i t  does not go in to  permanent lam. However, i t  s t i l l  should be 
reworded to remove the p o s it iv e  statem ents about the a c tu a l e x is te n ce  o f  
a problem. T h is  ainendment seems to be making a statem ent th a t (1 ) a 
problem e x is t s  (2 ) thus the r a ilro a d  i s  a t  f a u l t .  A good case can be 
make th a t homeowners took i t  upon them selves to lo ca te  in  an inappro­
p r ia te  area and th e re fo re  the problem i s  a r t i f i c i a l .

P a g e  36, l i n e  25:



P a g e  37, a f t e r  l i n e  23, i n s e r t  t h e  f o l l o w i n g  n e w  b i l l  

s e c t i o n :

"* Sec. 12. U n t i l  N o v e m b e r  1, 1987, r a i l r o a d  f r e i g h t  

t r a f f i c  w i t h i n  t h e  M u n i c i p a l i t y  o f  A n c h o r a g e  s h a l l  

p r o c e e d  at r a t e s  of  s p e e d  n o t  e x c e e d i n g  r a t e s  a p p r o v e d  

b y  t h e  A s s e m b l y  a f t e r  r e c e i v i n g  a d v i c e  fr o m  the 

M u n i c i p a l  G e o t e c h n i c a l  A d v i s o r y  C o m m i t t e e . "

R e n u m b e r  f o l l o w i n g  s e c t i o n s  a c c o r d i n g l y .

P a g e  37, l i n e  25:

D e l e t e  "12" a n d  i n s e r t  "13"

P a g e  37, l i n e  28:

D e l e t e  "9 - 11" a n d  i n s e r t  "9 - 12".

Page 37, a f t e r  l in e  23 t h is  amendment would re q u ire  the r a i lr o a d  to se t 
speed l im i t s  o f  th e ir  t r a in s  through Anchorage accord ing  to the w ishes 
o f  the Anchorage assem bly. The testim ony g iven a t  the T ran sp o rta tio n  
hearing  re la te d  to the Bootlegger Cove v ib ra t io n s  seemed to in d ic a te  
th a t the speed o f  the t r a in  r e la te s  to se v e ra l s a fe ty  v a r ia b le s . (1 ) 
o b v io u s ly  e xce ss iv e  speed c re a te s a sa fe ty  re la te d  problem. (2 ) 
reduced speed causes a s a fe ty  re la te d  problem in  th a t c h ild re n  may be 
more in c l in e d  to h itc h  r id e s  on the t r a in .  Under t h is  amendment I  would 
suppose the m u n ic ip a lity  would be look ing  a t  lowering the speeds. My 
caveat - who then assumes the l i a b i l i t y  fo r  any in ju r y  caused by c h i l ­
dren h itc h in g  r id e s :  I f  Anchorage can se t speed ra te s  then they should
a lso  accept r e s p o n s ib i l i t y  f o r  acc id en ts re la te d  to lower speeds.
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D i v i s i o n  of Legal Services

Here is a draft of CSSB 352 (Trsp) that you requested. Due 
to the general comple x i t y  of the bill and the fact that p r o­
visions w e r e  submitted  to the Senate T r a n s p o r t a t i o n  C o m m i t­
tee from m a n y  s o u r c e s , I have found a great m a n y  r e d u n­
dancies, ambiguities, and conf licts in this bill. In r e­
solving these p r o blems I have  tried to conform to the 
apparent intent of the committee, but may have m i s c o n s t r u e d  
some provisions. For this r e a s o n  it is critical that you 
carefully r e v i e w  this draft and let me k n o w  if there are 
changes that should be m a d e  to it.

In addition, be a l e r ted that I have r eorg a n i z e d  portions of 
the bill, p r i m a r i l y  by d i v i d i n g  very long sections into 
several smaller sections or m o v i n g  sections from i n a p p r o­
priate articles and p l a c i n g  them elsewhere. I have changed 
certain w o r d i n g  so that it is consistent. For example,, 
since "land" is define d to be all real property including 
tide and subnerged land, I h a v e  rep laced refer ences to "real 
property" witl: "land" a nd r e m o v e d  superfluous r eferences to 
tide and submerged land. Likewise, since "executive 
officer" and "execu t i v e  official" appear to be i n t e r c h a n g e­
able, I have c o n s i s t e n t l y  u s e d  the term " executi ve o f f i c e i’’.

Section 4 2 . 4 3 . 020(e) p r o vides  for confirmatio n of board  mem- 
b e r s . It is my u n d e r s t a n d i n g  that you w i s h  to r etain this 
pr o v ision and that you u n d e r s t a n d  that it can only function 
as a request to the g o v ernor to submit the memb ers for c o n­
firmation, as has b e e n  done w x t h  cer tain other boards and
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commissions. It is not, however, c o n s t i t utionally e n f o r c e­
able u nder A r t i c l e  III, sections 25 and 26 of the state c o n­
stitution as c o n s t r u e d  in Bradner v. H a m m o n d , 553 P . 2d 1 
(Alaska, 1976).

Section 42.40.390 appears to be an attempt to g r a n t  the 
power of land u s e  regulation, such as platting and zoning, 
to the r a i lroad corporation, w h i c h  w o u l d  contravene the r e­
quirement c o n t ained  in A r t i c l e  X, section 2 that all local 
government powers shall be v e s t e d  in boroughs and cities.
If, on the o ther hand, the purpose of the section is to e x­
clude rail p r o p e r t y  from m u n i c i p a l  land use regulation, that 
should be done specifically. I w o u l d  recommend that the 
section be cl arified or eliminated.

S ection  42.40.720 grants p r o t e c t i o n  from liability resulting  
'from the e x e c ut ion or issuance of binds or notes to 
employees and e x e c u t i v e  officers. Bot h these terms are 
defined and n e i t h e r  includes memb-.rs of the b o a r d  of 
directors. S h o u l d  they be specifically- included w i t h i n  this 
section?

S e ction 42.4 0.900(b) provides that in claims b r o u g h t  against 
tEe corpora tion in w h i c h  it is the prevailing party, it is 
net an abuse of d i s c r e t i o n  for a court to award full costs 
and attorney's fees. I note that, for some reason, actions 
b r o ught by the c o r p o r a t i o n  are not included w i t h i n  this 
section. M o r e  importantly, this appears to be an attempt to 
overrul e the line of cases that overturns awards of full 
attorney's fees b y  tria] courts as abuses of discretion. 
C ontinental Ins. Co. v. U.S. Fid. & Guar. C o., 552 P . 2d 964 
(Alaska 1976); Davis v. H a l l e t t , 587 P . 2d llTO (Alaska 
1978). An award of att orn e y ' s  fees is always subject to 
re v i e w  for p o s s i b l e  abuse of discretion. To the extent that 
this section treats the r a i l r o a d  corpora tion d i ffer ently 
from other litigants simil a r l y  situat ed by shielding an 
award of full a t t o r n e y ' s  fees from review, it m a y  constitute 
a denial of equal p r o t e c t i o n  of the law under b o t h  the state 
and federal cons'^.tutions. To the extent that this section 
can be construe not to d i s c r i m i n a t e  in favor of the 
corporation, * serves no purpose. I w o u l d  r e c o m m e n d  that 
it be eliminaued.

Please let me k n o w  if I can be of further assist ance w i t h  
this draft.

T B C :ojb
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d e e m e d  b y  t h e  B cuvEd C o u n c i l  to b e  n e c e s s a r y  

for the o p e r a t i o n  of  a r a i l r o a d . "

-Sec t i o n  -3-- 42 .40 . 7 1 0  . E x c e p t  as m a y  b e  

s p e c i f i c a l l y  p r o v i d e d  o t h e r w i s e ,  t h e  p r o v i­

si o n s  of t h i s  A c t  t a k e  e f f e c t  u p o n  e n a c t m e n t .

A R T I C L E  8 A P P L I C A T I O N  OF  O T H E R  LAWS

Sec. 4 2 . 4 0 . 8 0 0 .  C O N F L I C T I N G  L A W S  

I N A P P L I C A B L E . I n s o f a r  as t h e  p r o v i s i o n s  o f  

t h i s  A c t  a r e  in c o n f l i c t  w i t h  t h e  p r o v i s i o n s  

of  a n y  o t h e r  law, or  p arts t h e r e o f, the p r o v i­

sio n s  of t h i s  A c t  s h a l l  p r e v a i l .

S p e c i f i c a l l y ,  a n d  w i t h o u t  o t h e r w i s e  l i m i t i n g  

the g e n e r a l i t y  o f  the f o r e g o i n g ,  it is 

i n t e n d e d  b y  t h i s  A c t  t h a t  t h e  f e d er a l  and 

s t a t e  a n t i t r u s t  laws s h a l l  n o t  b e  a p p l i c a b l e  

to an_y a c t i o n  o f  t h e  A l a s k a  R a i l r o a d  A u t h o r i t y  

t a k e n  p u r s u a n t  t o  t h e  p r o v i s i o n s  o f  this Act.. 

T h e  L e g i s l a t u r e  o f  t h e  S t a t e  o f  A l a s k a  b y  t h i s  

A c t  e x p r e s s l y  a u t h o r i z e s  the A u t h o r i t y  to 

e n g a g e  in a l l  t y p e s  o f  c o n d u c t  r e l a t e d  to p u r ­

suit  of t h e  p u r p o s e s , e x e r c i s e  o f  the p o w e r s , 

and p e r f o r m a n c e  o f  t h e  d u t i e s  g r a n t e d  to t h e  

A u t h o r i t y  b y  t h i s  A c t  and e x p r e s s l y  i n t e n d s  to  

d i s p l a c e  t h e  a n t i t r u s t  l a w s fr o m  a p p l y i n g t o

- 7 3 -



a l l  s u c h  c o n d u c t  a n d  a c t i v i t i e s  o f  t h e

a u t h o r i t y .  I t  is s i m i l a r l y  i n t e n d e d  that t h e  

a n t i t r u s t  l a w s  s h a l l  n o t  b e  a p p l i c a b l e  to  a n y  

a c t i o n  or c o n d u c t  e n g a g e d  in b ^  t h e  A l a s k a  

R a i l r o a d  A u t h o r i t y  C o u n c i l  a n d  its i n d i v i d u a l  

m e m b e r s  p u r s u a n t  t o  t h e  p r o v i s i o n s  o f  t h i s  

A c t .

Sec. 4 2 . 4 0 . 8 1 0 .  R E P E A L  A N D  A M E N D M E N T  O F  

E X I S T I N G  S T A T U T E S  .

(1) A .S . T i t l e  19 s h a l l  not a p p l y  

tc t h e  o p e r a t i o n s  o f  t h e  A l a s k a  R a i l r o a d . 

[ T i t l e  19 s e t s  f o r t h  the r e s p o n s i b i l i t i e s  o f  

a n d  r e s t r i c t i o n s  o n  t h e  D e p a r t m e n t  of 

T r a n s p o r t a t i o n  a n d  P u b l i c  F a c i l i t i e s  in the 

c o n s t r u c t i o n  a n d  o p e r a t i o n s  of h i g h w a y s .  S o m e  

o f  its p r o v i s i o n s  r e g a r d i n g  c o n s t r u c t i o n ,  

p u b l i c  b.'ds, etc. a r g u a b l y  a p p l y  to  o t h e r  

a c t i v i t i e s  o f  P u b l i c  F a c i l i t i e s ,  to  w h i c h  t h e  

r a i l r o a d  w i l l  be  n o m i n a l l y  a s s i g n e d . ]

(2) A .S . 2 3 . 1 0 . 4 2 0  s h a l l  not a p p l y  

t o  t h e  o p e r a t i o n s  o f  t h e  A l a s k a  R a i l r o a d . 

[ F u l l - c r  »w law]

(3) A .S . 3 0 . 1 5  s h a l l  n o t  a p p l y  t o  

t h e  o p e r a t i o n s  o f  t h e  A l a s k a  R a i l r o a d . 

[ P r o c e d u r e s  for s t a t e  g r a n t s  for c o n s t r u c t i o n  

o f  local p o r t  f a c i l i t i e s . ]

-7 4 -
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(4) T h e  i m p o r t a n t  p u b l i c  p u r p o s e s  

t o  b e  s e r v e d  b y  t h e  r a i l r o a d  a u t h o r i t y  r e q u i r e  

t h e  a u t h o r i t y  t o  h a v e  a l l  o f  t h e  p o w e r s  a n d  

d u t i e s  g r a n t e d  t o  i t  b y  t h i s  c h a p t e r ?  the 

L e g i s l a t u r e  i n t e n d s  t h a t  t h e  a u t h o r i t y  w i l l  

e x e r c i s e  s u c h  p o w e r s  a n d  d u t i e s  as a p u b l i c  

s e r v i c e  o n  b e h a l f  o f  t h e  S t a t e  o f  A l a s k a  a n d  

r e c o g n i z e s  t h a t  t h e  e x e r c i s e  o f  t h e  p o w e r s  a n d  

d u t i e s  g r a n t e d  b y  t h i s  c h a p t e r  w i l l  r e q u i r e

' y  ^
t h e  a u t h o r i t y  t o  e n g a g e  in a w i d e  v a r i e t y  o f  ^ '

■ r~ C i "
dr ■.. e r e n t  k i n d s  o f  c o n d u c t ;  t h e  L e g i s l a t u r e 

f u r t h e r  i n t e n d s  t h a t  in  e n g a g i n g  in t y p e s  o f  

c o n d u c t  r e l a t e d  t o  t h e  e x e r c i s e  o f  its p o w e r s  

a n d  p e r f o r m a n c e  o f  its d u t i e s  u n d e r  t h i s  

c h a p t e r ,  t h e  a u t h o r i t y  s h a l l  n o t  b e  u u b j e c t  t o  

e i t h e r  t h e  f e d e r a l  or s t a t e  a n t i t r u s t  l a w s  n o r  

a n y  o t h e r  l i m i t a t i o n  t h a t  c o u l d  h i n d e r  t h e  

e f f e c t i v e  e x e r c i s e  o f  t h e  p o w e r s  a n d  d u t i e s  

g r a n t e d  b y  t h i s  c h a p t e r  t o  t h e  A u t h o r i t y .

A R T I C L E  2 C R E A T I O N  A N D  O R G A N I Z A T I O N

Sec. 4 2  .40-r£4rQ . 200 . E S T A B L I S H M E N T  O F  

A U T H O R I T Y .  A l a s k a  R a i l r o a d  A u t h o r i t y  i s

•est a b l ish ed  a c  a  p u b l i c  c o r p o r a t i o n  o f  t b s

-10-



trhia reason, I 
whether or not 
necesaary requJ. 
tlon of the trai

Senator H .  Pappy M o b p  
Senate Trnnoportntion

enclosure

February 1, 1984

John Riley, Administrator 
Federal Railroad Administration 
U.S. Pe.pt. of Transportation 
400 7th St. SW 
Washington, P.C. 20590

Dear Mr. Riley;

An you know, the Alaska State. Legislature is currently involved in a 
decision which nay lead to the State of Alaska purchasing the Alaska 
Railroad from the Federal government. In this regard, the Governor has 
introduced legislation vhich would authorise him to negotiate, on behalf 
of the State, for the final transfer of the Alaska Railroad to the State
of Alaska. As I an nure you are aware, t h e  Federal Transfer Legis­
lation, P.L. 97-468, 45 U.S.C. 1201-1214, atinulaten certain require­
ments the state must meet before the transfer can bo certified. For 

, I have endoaed a copy of SB 370 for vour response an
not thin legislation, in your estimation, will meet the

for the Department of Transportation certifica- 
j  requirements.

Tn advance, let me express my thanka for your time and effort with this 
matter. T respectfully await your rvply.

Sincerely yours.

, Chairmen 
Committee
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§ 44.42.010

S S  ' S  S'
S t a t e  G o v e r n m e n t § 44.42.020

<

E d i t o r ’s  n o t e .  —  S e c tio n  1, E x e c u tiv e  
O rd e r  No. 3 9  (1977) p ro v id es: "F IN D IN G S  
A N D  P U R P O S E . A s g o v e rn o r, I fin d  t h a t  
th e  d iv e rse  t r a n s p o r ta t io n  n e e d s  o f  th e  
s t a te  w ould  b e s t  he  se rv e d  b y  th e  c re a tio n  
o f  a  s in g le  d e p a r tm e n t  fo r th e  p la n n in g , 
s tu d y , d ev e lo p m en t., m a n a g e m e n t  a n d  
o p e ra tio n  o f  in te g r a te d ,  in le rm o d n l t r a n s ­
p o r ta t io n  sy s te m s . T h e  p u rp o se  o f  th is  
d e p a r tm e n t  is  to  e v a lu a te ,  p la n , d e s ig n , 
c o n s tru c t ,  m n n n g e , o p e ra te  a n d  m a in ta in  
a ll  s t a le  t r a n s p o r ta t io n  m o des nnd  
sy s te m s , r e ly in g  on n n a ly s is  o f  th e  r e la t iv e  
a d v a n ta g e s  o f  d if fe r e n t  m o d es n n d  s y s te m s  
n n d  c o n s id e r in g  th e i r  so c ia l, econom ic , n n d  
e n v iro n m e n ta l  c o n se q u e n c e s .”

S e c tio n  8 , E x e c u tiv e  O rd e r  No. 39  (1977» 
p ro v id es: "A ll l i t ig a t io n , h e a r in g s ,
in v e s t ig a t io n s  a n d  o th e r  p ro c e e d in g s  
p e n d in g  u n d e r  a  la w  a m e n d e d  o r  repeal'- <i 
liy th i s  O rd e r ,  o r  in  c o n n e c tio n  v u ih  
fu n c tio n s  t r a n s f e r r e d  by  th is  O rd e r , 
c o n tin u e  in  e ffe c t n n d  m ay  b e  c o n tin u e d  
a n d  c o m p le ted  n o tw ith s ta n d in g  a  t r a n s f e r  
• j r  a m e n d m e n t  o r  re p e a l p ro v id ed  fo r in  
th i s  O rd e r. C e r t if ic a te s ,  o rd e rs , a n d  
r e g u la t io n s  is s u e d  n r  a d o p te d  u n d e r  
a u th o r i ty  o r n  law  a m e n d e d  o r  re p e a le d  hy 
th i s  O rd e r  r e m a in  in  effec t fo r th e  te rm  
issu e d , u n t i l  re v o k e d , v a c a te d , o r 
o th e rw is e  m o d ified  u n d e r  th e  p ro v is io n s  of 
th is  O rd e r. A ll c o n tra c ts ,  r ig h ts ,  
l ia b i l i t ie s ,  n n d  o b lig a tio n s  c r e a te d  hy  n r  
u n d e r  a  Inw a m e n d e d  o r  rep o n ied  hy  th is  
O rd e r ,  a n d  in  e ffe c t on  th e  e ffe c tiv e  d a le  n f 
th is  O rd e r ,  r e m a in  in  effect 
n o tw ith s ta n d in g  th is  O rd e r ’s  ta k in g  effo rt. 
R ecords, e q u ip m e n t ,  n n d  o th e r  p ro p e r ty  o r 
a g e n c ie s  o f  th e  s l a t e  w hose  fu n c tio n s  lire  
tr a n s f e r re d  u n d e r  th i s  O rd e r  s h a ll  he  
tr a n s f e r re d  c o m m e n s u ra te  w ith  th e  
p ro v is io n s  o f  th i s  O rd e r ."

S ec tio n  9 . E x e c u tiv e  O rd e r  No. 39  (1 9 7 7 1 
p ro v id es: " (ill T h e  D e p a r tm e n t  o f  T r a n s ­
p o r ta t io n  a n d  P u b lic  F a c il i t ie s  is  v e s te d

r e la t in g  to  p la n n in g , c o n s tru c tio n , m a in te ­
n a n c e  a n d  o p e ra tio n  o f  t r a n s p o r ta t io n  
fa c ilitie s , in c lu d in g  s t a te  fe rr ie s , a i r p o r ts  
a n d  w a te r  an d  h a r b o r  f a c ili tie s , a n d  for 
d e s ig n  a n d  c o n s tru c tio n  o f b u ild in g s  an d  
a p p u r te n a n t  s t r u c tu r e s ,  a n d  sp e c ific a lly  
in c lu d in g  a l l  [low ers n n d  d u t ie s  fo rm e rly  
h e ld  hv th e  D e p a r tm e n t o f P u b lic  W o rk s  
u n d e r  A S 0 2 , A S 3 0 .0 5 . A S 3 0 .1 5 , A S  35. 
A S  4 1 .2 0  a n d  A S  4 4 .6 5 .

"(h) T h e  D e p a r tm e n t o f  T ra n s p o r ta t io n  
a n d  P u b lic  F a c ilit ie s  is  v e s te d  w ith  th e  
d u t ie s  n n d  p o w ers  fo rm e r ly  h e ld  b y  th e  
D e p a r tm e n t o f  H ig h w a y s  r e la t in g  to 
p la n n in g , c o n s tru c tio n , m a in te n a n c e  an d  
o p e ra tio n  o f  s la te  t r a n s p o r ta t io n  fa c i l i t ie s  
in c lu d in g  s ta le  h ig h w a y s , ro a d s , b r id g e s , 
tr a ff ic  s ig n s  a n d  s ig n a ls ,  th e  su p e rv is io n  
a n d  m a in te n a n c e  o f  s t a te  a u to m o tiv e  nnd  
m e c h a n ic a l e q u ip m e n t,  th e  c o n tro l o f 
o u td o o r  a d v e r t is in g  v is ib le  from  s ta te  
h ig h w a y s  n n d  a ll  o th e r  d u t ie s  o n d  p o w e rs  
o f  th e  D e p a r tm e n t o f  H ig h w a y s , nnd 
sp e c if ic a lly  in c lu d in g  p o w ers  a n d  d u t ie s  
fo rm e rly  h e ld  hy  th e  D e p a r tm e n t  o f 
H ig h w a y s  u n d e r  A S 19, A S 2 8 .0 1 , A S 
2 8 .0 5 . n n d  AS 44 .57 ."

■Seelinn It), E x e c u tiv e  O rd e r  N o. 39 
(1977) p ro v id es : ’ T h e  c o m m iss io n e r  o f 
t r a n s p o r ta t io n  n n d  p u b lic  fa c ili tie s  sh a ll  
rc p ln c c  th e  c o m m iss io n e r  o f  h ig h w a y s  en  
th e  s t a te  G e o g ra p h ic  B o a rd , th e  A la s k a  
T o ll B rid g e  A uthor'* )-, e n d  a ll  o th e r  h o a rd s  
a n d  c o m m iss io n s .”

S e c tio n  12, E x e c u tiv e  O rd e r  No. 39 
11977) p ro v id es: " D u r in g  F isc a l Y e a r  1978, 
a ll  n n p rn p r in t!on i te m s  m a d e  fo r th a t  
fiscnl y e a r  a n d  p r io r  y e n rs  fo r th e  D e p a r t ­
m en t o f H ig h w a y s  a n d  (lie  D e p a r tm e n t  o f 
P u b lic  W o rk s m a y , u p o n  a p p ro v a l o f  th e  
g o v e rn o r, be  a p p ro p r ia te ly  t r a n s f e r re d  to 
im p le m e n t ' ie p u rp o se s  o f th is  O rd e r ."

A m . J v r .  2 d  a n d  C .J .S .  r e f e r e n c e s ,  — 
39  A m . .lu r .  2d , H ig h w a y s , S t r e e ts ,  nnd 
B rid g e s , '  1 e t  seq .

39A  I M  S. H lp h w n y s  $ 1 c t  seq .w ith  th e  d u lio s  n n d  p o w ers  fo rm e rly  h e ld  
by  i h e  D e p n a tm c n t o f  P u b lic  W o rk s  „ M

Sec. 44.42.010. Com m issioner o f  t ra n sp o rta tion  and pub lic  
fac ilities . The principal executive officer o f the Department o f Trans­
portation and Public Facilities is the commissioner o f transportation 
and public facilities. (Executive Order No. 29 § 2 (1977))

Sec. 44.42.020. P ow ers  and duties,, (a) The department shall



§ -*4.42.020 A l a s k a  S t a t u t e s § 44.42.020

(1) plan, design, construct and maintain a ll st^ce modes o f transpor­
tation and transportation facilities, communication facilities, and a ll 
docks, floats, breakwaters, buildings and sim ilar facilities;

(2) study existing transportation modes and facilities and 
communication facilities in the state to determine how they might be 
improved or whether they should continue to be maintained;

(3) study alternative mean.? o f improving transportation and 
communication in the state with regard to the economic costs o f each 
alternative and its environmental and social effects;

(4) develop a comprehensive, long-range intermodal transportation 
plan for the state;

(5) study alternatives to existing modes o f transportation in urban 
areas and develop plans to improve urban transportation;

(6) cooperate und coordinate with and enter into agreements with 
federal, state and local government agencies and private organizations 
and persons in exercising its powers and duties;

(7) manage, operate, and maintain state transportation facilities, 
communication facilities, and a ll docks, floats, breakwaters und 
buildings, including a ll state highways, vessels, rnilrouds, pipelines, 
airports, and aviation facilities;

(8) study alternative means o f transportation in the state, 
considering the economic, social, and environmental impacts o f each 
alternative;

(9) coordinate and develop state and regional transportation 
systems, considering deletions, additions, and the absence o f 
alterations;

(10) develop facility program plans for transportation and 
communication facilities and state buildings, docks and breakwaters 
required to implement the duties set out in this section, including but 
not limited to (A) functional performance criteria; and (13) schedules for 
completion;

(11) supervise und maintain a ll state automotive and mechanical 
equipment, uircraft, und vessels, except vessels und aircraft us-'d by the 
Department o f Fish and Game or the Department o f Public Safety; and

(12) supervise aeronautics and communications inside the state, 
under AS 02.10.

(13) complete and muintain a currant inventory o f public facilities, 
inc uding a projection o f the serviceability o f the facilities und 
projections o f replacements and additions to facilities needed to provide 
the level o f services programmed by the various user agencies, for 
municipalities with populations o f less than 12,000 and for 
unincorporated communities, und perform those duties on a 
cooperative basis with larger municipalities.

(14) adopt energy performance standards for public facilities o f the 
state, the construction o f which begins after Ju ly  1 ,1980 ; the standurds 
shall be based on thermal and lighting energy stundards established by
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T h e  C o m m i t t e e  on
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D a t e :

h a s  h a d SB 352

establ i s h i n g  the A l a s k a  R a i lr oad Corpor a t i o n  to manage and operate the 
Alaska Railroad; eid.
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[ ] 

[ ] 

[ M

[ ] 

[ 1 

( 1

do pass [ ] do not pass

do pa s s  w i t h  a t t a c h e d  a m e n d m e n t s (s )
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DRAFT
G U I D E L I N E S  F O R  S T A T E  O V E R S I G H T  O F  

R A I L R O A D  F I S C A L  P R O C E D U R E S

B e c a u s e  t h e  r a i l r o a d  w i l l  be  a p u b l i c  e n t i t y  t h e r e  m u s t  be 

p u b l i c  o v e r s i g h t  a n d  a c c o u n t a b i l i t y .  T h e  e n t i t y  s t a t u t e  s h o u l d  

a s s u r e  t h a t  t h i s  o v e r s i g h t  be  p r o v i d e d  in a m a n n e r  that:

g i v e s  r a i l r o a d  m a n a g e m e n t  the f l e x i b i l i t y  n e e d e d  

to o p e r a t e  in the c o m p e t i t i v e  b u s i n e s s  e n v i r o n m e n t ,  

and

f a c i l i t a t e s  t h e  t r a n s f e r  o f  the r a i l r o a d  to a 

p r i v a t e  s e c t o r  o p e r a t o r .

T h e s e  g o a l s  c a n  b e  a c h i e v e d  w i t h  o v e r s i g h t  b a s e d  o n  the 

f o l l o w i n g  p r i n c i p l e s :

1. The r e s p o n s i b i l i t y  f o r  e s t a b l i s h i n g  a n d  m a i n t a i n­

ing the r a i l r o a d ' s  a c c o u n t i n g  a n d  p r o c u r e m e n t  

s y s t e m s  w i l l  b e  d e l e g a t e d  f r o m  the C o m m i s s i o n e r

of A d m i n i s t r a t i o n  to the B o a r d  of D i r e c t o r s  of the 

A l a s k a  R a i l r o a d  C o r p o r a t i o n .

2. D e l e g a t i o n  w i l l  be m a d e  a f t e r  the C o m m i s s i o n e r  o f  

A d m i n i s t r a t i o n  a n d  the L e g i s l a t i v e  A u d i t o r  h a v e  

a s s u r e d  t h a t  the r a i l r o a d ' s  a c c o u n t i n g  a n d  p r o c u r e­

m e n t  s y s t e m s  c o m p l y  w i t h  a c c e p t e c  s t a n d a r d s .

3. T h i s  d e l e g a t i o n  m a y  be r e v o k e d  l Z the r a i l r o a d  d o e s

n o t  a n n u a l l y  r e c e i v e  a c c e p t a b l e  f i n a n c i a l  a n d  p e r -
\

f o r m a n c e  a u d i t  r e p o r t s .
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CS fcr Senate Bill No. 352 (Transportation)
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CS fo r  House B i l l  Ho. 512 (T ra n sp o rta t io n )

March 29, 1984

Title

Includes a Drief description of the main elements of the bill. The list 
of statutes the corporation is exempt from is also included in the 

title.

The statute*; are:

AS 19 - Tit e 19 is the statute which sets out the duties of state 
agencies in regard to highways and ferries and related activities.

AS 23.40 - Chapter 40 deals with the relationship between state 
entities and labor organizations. But see Article 8 of this 
legislation for Personnel and Labor Relations provisions.

AS 30.15 - Chapter 15 is concerned with state participation in port 

facilities and development.

AS 35 - Title 35 sets out the duties and powers of the Department 
cf Transportation and Public Facilities with regard to public 

facilities.

AS 37.05 - Chapter 05 is the Fiscal Procedures Act. For provisions 
in this legislation which replace similar provisions in the Fiscal 

Procedures Act see Section 1, 3(A) and (F); 42.40.100(1) and (8); 
42.40.120(b)(4), (C )(11); 42.40.260; 42.40.270.

AS 37.07 - Chapter 07 contains the Executive Budget Act. For 
similar provisions in this legislation see 42.40.260; and 42.40.270



AS 37.10.010 - 37.10.060 - Give the Department of Administration 

duties related to Public Funds.

AS 37.10.085 prohibits financial aid to corporations by state or 
political subdivisions.

AS 37.20 sets out a method for the state to receive federal pro­
perty. Sec. 42.40.360; 42.40.420 and 42.40.440 for comparable 

provisions.

AS 37.25 is the miscellaneous provisions of the public finance 

title.

AS 38 - Title 38 is the Public Lands statute. For similar provi­
sions see 42.40.350; 42.40.360; 42.40.370; 42.40.380; 42.40.390; 
42.40.400; 42.40.410; 42.40.420 and 42.40.430.

AS 39 - Title 39 is the public officer and employees statute. See 
sections 112.40.020; 42.40.030; 42.40.040; (see also Sections
3,4,5, and 6); 42.40.050; 42.40.060 and Article 8 of this Act.

AS 44.6c.040 - 44.62.320 - is the Administrative Procedures Act.

But see 42.40.150; 42.40.160; 42.40.170; 42.40.180; (see also 
Section 8); 42.40.200; 42.40.210; 42.40.220 for similar provisions 

contained in this Act.

♦Section 1 This is a statement of legislative findings and purpose. In 
(a) the legislature finds that the Alaska Railroad is an essential part 

of the state transportation network that may cease to be an option 
without state action. It also states that the railroad is necessary for 
long-term economic growth of the state and an essential part of the 
state transportation network. In (b) the purpose of the Act is stated 

to be the creation of an entity to operate and manage the railroad 
pending the transfer of the railroad to the private sector. That it 

will be responsible for the management of th': financial and legal 
obligations of the railroao; will c o n s t i t u i - e  a common carrier under the 

Interstate Commerc° Commission, will have the ability to issue tax 
exempt obligations carry out its responsibilities on a :>elf-sustaining 
basis, and so that the best transportation can be provided supported by 

state investment when necessary, the railroad may be operated prudently, 
and borrowing by the corporation does not endanger the state's own 

borrowing capacity. It is also charged with protecting the railroad 

utility corridor.

♦Section 2 
Section 4T.40.010

The Alaska Railroad is established as a public corporation within the 
Department of Commerce and Economic Development. However, Section 3 

would remove the corporation from the Jepartment of Commerce and Eco­
nomic Development if the Constitutional Amendment passes.



Section 42.40.020

The corporation is run by a board with nine members including the 

Commissioner of Commerce and Economic Development, the Chief Executive 

Officer of the Corporation and one appointed member who is a represen­
tative of the corporation's organized labor. In addition, there are six 

public members who may not be state employees. One of the public 
members must have 10 years experience and one shall have been an execu­

tive official of a U.S. railroad. Except for the two public members 

.just mentioned, all public members must be registered Alaskan voters. 
With the exception of the Commissioner of Commerce and Economic Develop­
ment and the chief executive officer, the board shall be confirmed by 

the majority of the members of each house of the legislature in joint 
session.

However, see Section 4 where 42.40.020 is amended if the .institutional 
“Amendment passes. Under this amendment the Commissioner of Commerce and 

Economic Development is removed from the board and the board is in- 
creased to eight appointed members.

The House v e rs io n , [CSHB 5 1 2 (T rsp )] ,  i s  s l ig h t l y  d i f f e r e n t  in  th a t 
i t  g iv e s  the governor more d is c re t io n  in  naming p u b lic  members to 
the board. In  the Senate B i l l  the two r a i l r o a d  e xp e rts  a re  manda­
to ry  members bu t in  the House v e rs io n  they are  o p t io n a l. In  
a d d it io n ,  the Senate B i l l  re q u ire s  a l l  members o f  the board, except 
fo r  the r a i l r o a d  e x p e r ts , to  be re g is te re d  vo te rs  but in  the House 
B i l l  the two n o n -reg is te red  vo te rs  may be any two o f  the seven 
p u b lic  members. The 7ouse B i l l  a lso  d i f f e r s  s l ig h t l y  in  i t s  
d e s c r ip t io n  o f  the work experience requ irem ents o f  board members.
I t  a llo w s  work experience i f  i t  r e la te s  to  f ie ld s  re le v a n t to t h is  
A ct w h ile  the Senate B i l l  ju s t  re q u ire s  f i v e  years o f  b u s in e ss 
e xp e rien ce . The Senate requirem ent i s  l im ite d  to b u s in e ss e x p e r i­
ence in  A la ska  w h ile  the House does not have a s im i la j■ l im it a t io n .

Section 42.40.030 All members required to be confirmed by the Legis- 

lature serve for staggered five year terms and serve at the pleasure of 
the Governor. Section 10 sets up how the first board of directors will 
serve which results in staggered terms for members that follow.

However, see Section 6 and Section 7 which amend 42.40.030 if the 
Constitutional Amendment passes. Under these amendments a board member 

could be removed only for cause.

Section 42.40.040 A vacancy on the board is filled by the governor and
the appointment must be confirmed by the legislature. Despite a vacancy

the board may exercise its power if it has a quorum of members.

Section 42.40.050 An appointed member of the board received $250 for 
each day he is engaged in the performance of duties as a board members 
and partial day provisions may be established by the board. In addi­

tion, he is entitled to per diem and travel expenses.

The House B i l l ,  [CSHB 5 1 2 (T rsp )] ,  p ro v id es fo r  a $400 per day
compensation r a te .



Sec. 42.40.060 The board is to elect a chairman and vice-chairman from 
its membership and appoint a secretary.

Section f 2.40.100 - The board is to manage the corporation according to 

the guidelines provided in this section. This corporation is to be 
generally self-sustaining, subject to the ICC consistent with the 

Transfer Act and provide safe, efficient and economical transportation. 
The board must apply to the legislature for appropriations if a service 

is provided which is not self-sustaining. In addition, the board is 

responsible ^or reviewing all land disposals so that future expansions 
of the railroad are not restricted.

The House B i l l ,  [ CSHB 5 1 2 (T rsp )] ,  does no t in c lu d e  the p ro v is io n  
re q u ir in g  the co rp o ra tio n  to app ly fo r  an a p p ro p r ia tio n  i f  i t  
p ro v id es a s e rv ic e  which i s  not s e l f  s u s ta in in g .

Sgcti?.1? 4 2 -4 0 .n o  ^  koard appoints the Chief Executive Officer of the 

corporation and fixes his compensation. The Chief Executive Officer of 

the corporation appoints other executive officers. The salaries of the 
executive officers appointed by the Chief Executive Officer are subject 
to board approval.

The House B i l l ,  [CSHB 5 1 2 (T rsp )] ,  re q u ire s  th a t the hoard approve 
a l l  e xe cu tive  o f f ic e r s  appointed by the C h ie f  E xe cu tiv e  O f f ic e r .

Section 42.40.120 By rule the board delegates duties necessary for the 

management of daily affairs of the corporation to the Chief Executive 

Officer. Within 60 days after it is established, the board must dele­
gate certain specified activities of the corporation. Some activities 

are delegated but require specific board approval for final action.

In  a d d it io n  to the de legated  a c t i v i t i e s  which re q u ire  board 
approva l found in  the Senate v e rs io n , the House b i l l ,  [CSHB 
512(T r s p ) ] ,  re q u ire s  s p e c i f ic  board approva l to  begin c a p ita l 
p i'o je c ts  w ith  an e stim ated  com pletion c o s t  o * $500,000 o r on 
e stim ated  com pletion tim e o f  more than one y ja r .

Section 42.40.150 Meetings of the board are public with'the exception 
of executive sessions. The board provides by rule how notice of the 
meetings shall be given. The board is required to keep minutes of the 

meetings.

In  a d d it io n  to  the requirem ent th a t m inutes be kep t o f  the meetings 
the House B i l l ,  [CSHB 5 1 2 (T rsp )] ,  re q u ire s  th a t a c e r t i f i e d  copy o f  
the p u b lic  p o rt io n  o f  the m inutes o f  each m eeting be sen t to the 
governor and the le g is la tu r e .

Section 42.4 0 .1.60 A quorum is established as five and an affirmative 
action by trie board also requires five votes. The board may confer and 

vote by teleconferencing but may not vote by proxy.

Section 42.40.170 Executive sessions are limited to matters listed and 
must be called by a majority vc No action may be taken at an



executive session and discussion must be limited to the topic of the 
motion or an auxiliary subject.

In  ih e  House B i l l y  [CSHB 512 (T rsp )Jy  the l i s t  o f  su b je c ts  to be 
covered in  an e xe cu tive  se ss io n  i s  more genera l in  na tu re  than the 
l i s t  in  the Senate B i l l „ In  a d d it io n 3 the l i s t  i s  p e rm iss ive  
ra th e r  than an e x c lu s iv e  l i s t .  There i s  nc m a jo r ity  vote re q u ire ­
ment to c a l l  an e xe cu tive  se ss io n  nor i s  there  a p ro h ib it io n  
a g a in s t ta k in g  a c t io n  in  an e xecu tive  se s s io n . There i s  no r e s t ­
r i c t io n  to  d is c u s s  o n ly  the to p ic  co n ta in ed  in  the m otion.

Section 42.40.180 The board is to adoft rules to carry out the purposes 
of this chapter. It is required to g* e public notice 15 days before it 

adopts, amends or repeals a rule. P'-olie notice consists of publishing 
in at least three newspapers of statewide circulation and to persons 
requesting notice. Every interested party must be given one hour to 

testify and all relevant matter must be considered.

But see Section 8 which repeals the rule making procedure if the Consti­
tutional Amendment passes. In its place, the new section would give all' 

powers to adopt a rule making procedure to the board?

The House B i l l  (CSHB 512 (T r s p ) ] ,  le a ve s  the development o f  a 
procedure f o r  p ro v id in g  no tice  and an op po rtun ity  to  t e s t i f y  up to 
the board. I t  s h a l l  e s ta b lis h  t h is  procedure w ith in  90 days a f t e r  
i t s  f i r s t  m eeting . The board i s  a ls o  g iven  the r e s p o n s ib i l i t y  o f  
deve lop ing  an emergency ru le  making procedure but the 90 day ru le  
does not app ly  to  the development o f  t h is  procedure.

Section 42.40.190 The board is required to set up a process for adop- 
ting emergency rules. Emergency rules are to be limited to situations 

where they are necessary for the orderly operation of the corporation's 
facilities or programs. The requirements of 42.40.180 need not be 
followed but within 10 days public notice is to be given of the action. 

Rules adopted under this section remain in effect for no more than 120 

days unless the procedures of 42.40.180 are foilov/ed.

The House B i l l y  [CSHB 51 2 (T rsp )] ,  has no s im i la r  r e s t r ic t io n s  or 
requ irem ents f o r  emergency ru le s . In  the preceding s e c t io n , the 
board i s  g iven  f u l l  a u th o r ity  to s e t  up a procedure f o r  adopting 
emergency ru le s  but the question o f  what to p ic s  may be covered by 
the emergency ru le s  i s  not addressed.

Section 42.40.200 Sets up a procedure for challenging a rule adopted 
under 42.40.180(a) and 42.40.190(a) but restricts the ability to declare 

a rule invalid for procedural deficiency.

The House B i l l ,  [ CSHB 512(T rs p )] ,  has no s im i la r  p ro v is io n .

Section 42.40.210 The board may, by resolution, adopt the existing 

rules without following the rule making procedure of 42,40.180.

The ru le s  adopted by re so lu t io n  may n o t be in c o n s is te n t  w ith  th is  
chap te r o r o th e r s ta te  law . The House B i l l  a lso  co n ta in s  a



p ro v is io n  whereby the substance o f  p re v io u s  fe d e ra l r u le s  may be 
adopted however the o p e ra tive  e f f e c t  o f  t h is  p ro v is io n  i s  u n c le a r .

Section 42.40.220 Records of the corporation are open to public inspec­
tion except the corporation may withhold certain matters from disclosure 

by rule if they are of a nonpublic, privileged, or proprietary nature.

The House B i l l ,  [CSHB 512 (T r s p ) ] ,  re q u ire s  th a t the board must by 
r u le  id e n t i f y  the reco rd s as c o n f id e n t ia l befo re  they a re  w ith h e ld  
from  the p u b lic .

S p e c ia l l lo te : The House B i l l ,  [CSHB 512 (T r s p ) ] ,  co n ta in s  a
provzszon on c o n f l ic t  o f  in t e r e s t .  No s im i la r  p ro v is io n  i s  con­
ta in e d  in  the Senate B i l l .  The c o n f l i c t  o f  in t e r e s t  se c t io n  in  the 
House B i l l ,  4 2 .40 .21 0 , says a board member o r e xe cu tive  o f f ic e r  may 
no t p a r t ic ip a te  in  a d e c is io n  o f  the  co rp o ra tio n  i f  he, o r an 
immediate fa m ily  member, has an in t e r e s t  u n le ss  t h e ir  in t e r e s t  i s  
remote. In t e r e s t  and remote are d e f in e d  and a procedure i s  s e t  out 
f o r  s i tu a t io n s  where the a p p lic a t io n  o f  the se c t io n  i s  not c le a r .
In  a d d it io n , the board s h a l l  adopt r u le s  to  fu r th e r  d e fin e  c o n f l ic t  
o f  in t e r e s t  and e th ic a l  ru le s  120 days a f t e r  i t s  f i r s t  m eeting.

Section 42.40.250 In addition to other powers authorized by law, the 

corporation may exercise certain specified general powers listed in this 

section.

In  a d d it io n  to s l ig h t  d ra ft in g  changes found in  numbers (1 0 ) , (1 1 ), 
(19 ) and (20 ) the House B i l l ,  [CSHB 512 ( T r s p ) ] ,  co n ta in s  two 
a d d it io n a l powers. Number (27) o f  the  House B i l l  p rov ides the 
power to  own su b s id ia ry  companies o r  e n te r  in to  agreements where 
p a r t  ownership o r  a s im i la r  in t e r e s t  in  another co rp o ra tio n  i s  p a rt 
o f  the agreement. Number (2 8 ), o f  the  House B i l l  seems to a llo w  
a d d it io n a l r a i l r o a d  a c t i v i t y  which co u ld  te c h n ic a l ly  be beyond the 
powers to  extend the c u rre n t r a i l r o a d  f a c i l i t y .

S p e c ia l Note: The House B i l l ,  [CSHB 5 1 2 (T rsp )] ,  c o n ta in ~j a se c tio n
rcquzrzng an o v e rs ig h t rep o rt to the governor and. the le g is la tu re  
befo re  c e r ta in  a c t io n  i s  taken (Se c . 4 2 .4 0 .2 8 0 ). The Senate B i l l  
co n ta in s  no s im i la r  p ro v is io n .

Section 42.40.260 A report describing the operation and financial 
condition of the corporation during the preceding fiscal year of the 
railroad shall be distributed to the governor and the legislature within 

90 days after the fiscal year ends.

The House B i l l ,  [CSHB 512 (T r s p ) ] ,  a ls o  in c lu d e s  a p ro v is io n  th a t 
the re p o rt may in c lu d e  suggestions f o r  le g is la t io n  r e la t in g  to the 
s t ru c tu re , powers o r d u t ie s  o f  the co rp o ra tio n  o r  to operate 
f a c i l i t i e s  o f  the co rp o ra tio n .

Section 42.40.270 The board must have the records of the corporation 
audited annually. Corporation records will be made available to an 

auditor appointed by the governor or to the legislative audit division.



In addition, the board is required to have an annual performance audit
conducted by a recognized railroad management expert.

In  the House B i l l ,  [CSHB 512 ( T r s p ) ] ,  the performance a u d it  i s  to 
be conducted by a q u a l i f ie d  p ro fe s s io n a l performance a u d it in g  f irm  
ra th e r  than a r a i l r o a d  management e xp e rt a s p rov ided  in  the Senate 
B i l l .

Section 42.40.280 The board must adopt a long-range program and capital 
improvement plan. The plan covers a five year period and must be 

updated annually. Copies of the updated plan are to be provided to the

governor and the legislature by December 1 of each year.

The House B i l l ,  [CSHB 512 (T r s p ) ] ,  re q u ire s  separa te  re p o rts  f o r  
each su b je c t a re a . In  a d d it io n , the  board i s  re q u ire d  to  c o n su lt  
w ith  o the r s ta te  agencie s when they develop the p lan s i f  another 
s ta te  agency i s  a f fe c te d  by t h e ir  p la n s .

Section 42,40.320 The corporation may not issue stock, pay dividends, 

make private distributions of assets, make loans to board members or 

employees or engage in business for private benefit. The corporation 

may defend and indemnify a current or former employee, agent, or board 
member against costs incurred ir, connection with a civil or criminal
action if the person acted in good faith on behalf of the corporation

and within the scope of his official duties or powers. The corporation 
may purchase insurance to protect its employees, agents, and board 

members for actions arising out of the performance or failure of perfor­

mances of duties for or employment with the corporation.

Section 42.40.350 Land acquired by the corporation is under the control
of the corporation. Railroad rights-of-way or easements are railroad 

utility corridors. Land other than right-of-way or easements is rail 

land. Future railroad utility corridors must be at least 100 feet wide 
on both sides of the center line of the extended mair: or branch line, or 

may be less if adjoining land does not belong to the corporation. 
Portions of the utility corridor may be leased or rented for other

transportation services if the use dees not restrict other parallel uses
of the utility corridor. The corporation may sell or lease rail land

however, none of the railroad utility corridor may be sold.

The House B i l l ,  [CSHB 5 1 2 (T rsp )] , re q u ire s  le g is la t iv e  approva l fo r  
s a le  o f  r a i l  land .

Section 42.40.360 The board may nominate federal land for state selec- 
tion for a railroad purpose. The Commissioner of Natural Resources 

would acquire the land through the federal land selection process.

In addition, the board may request any state land from the Department uf 
Natural Resources. Upon receipt of the written request the Commissioner 

of the Department of Natural Resources must reserve the land in the 

railroad's name for 180 days.

Section 42.40.370 When the railroad requests state land under the 

preceding section the Commissioner has 90 days to reply in writing



whether or no the request has been denied, denied in part or if the 
request has been granted. A conveyance under this section may be for 
less than fair market value and, absence a reservation to the contrary, 

vest full ownership of surface and subsurface rights. The land may be 
reconveyed back to the state if it is no longer necessary for the 

corporation's purposes.

The House B i l l ,  [CSHB 512 (T r s p ) ] ,  does not co n ta in  a p ro v is io n  
a llo w in g  t r a n s fe r  to  the co rp o ra tio n  fo r  le s s  than f a i r  m arket 
va lu e .

Section 42.40.380 The corporation is authorized to relocate rail 

facilities to state land when an emergency exists. The Chief Executive 

Officer makes the determination that it is necessary to relocate for 
safe and adequate rail operations. After the relocation the corporation 

is required to notify the Department of Natural Resources.

The House B i l l ,  [ CSHB 512 ( T r s p ) ] ,  dees not re q u ire  an emergency 
c o n d it io n , ra th e r  i t  says s im p ly  th a t  a p h y s ic a l co n d it io n  must 
re q u ire  re lo c a t io n . However, the House B i l l  re q u ire s  concurrence 
o f  Department o f  N a tu ra l Resources befo re the move.

Section 42.40.390 The board may develop rules governing land used by a

third party. TTTe rules are to protect the common health, safety, and 

welfare of the public and may not be limited by leases, contracts or 

other transaction.

No comparable p ro v is io n s  in  the House B i l l .

Section 42.40.400 The corporation is authorized to exercise the power
of eminent domain and declaration of taking.

Section 42.40.410 The corporation may vacate land acquired for railroad 

purposes by fi1ing in the appropriate recording district.

Section 42.40.420 The corporation may acquire interests in federal land 

on its own behalf.

Section 42.40.430 The corporation may authorized municipal use of rail 

land. It may also authorize a walkway or trail on the utility corridor 
so long as parallel uses are not restricted. Before authorizing the use 
of either rail land or the utility corridor, the municipality must sign 

a hold harmless agreement and indemnify the corporation for any .judgment 
against it for use related to the municipal use. When the corporation 

determines the use is inconsistent with expansion or replacement of 
railroad facilities the municipal use must be stopped.

The House B i l l ,  [CSHB 5 1 2 (T rsp )] ,  a llo w s  the g ra n tin g  o f  a r ig h t -  
of-way on any r a i l  p rope rty  fo r  use o f  a p e d e str ia n  walkway o r 
t r a i l .  I t  does not co n ta in  a p ro v is io n  p ro te c t in g  p a r a l le l  uses o f  
the r a i lr o a d  c o r r id o r  nor does i t  s ta te  who s h a l l  determ ine when 
the m u n ic ip a lity  s h a l l  vacate the r ig h t-o f-w a y  i f  i t  in te r fe r e s  
w ith  r a i l  u se .



Section 42.40.440 The corporation may acquire surplus property from 
either the federal government or the state.

S p e c ia l Note: The House B i l l  co n ta in s  a p ro v is io n  re q u ir in g
compliance w ith  s ta te  law i f  p e s t ic id e s  o r h e rb ic id e s  are  used by 
the co rp o ra tio n .

Section 42.40.500 A liability incurred by the corporation may Le 

satisfied only from the assets of the corporation and no creditor has a 

right of action against the state.

Section 42.40.510 The corporation must obtain a fidelity bond for its 

ooard members and officers responsible for finances.

Section 42.40.520 The corporation is required to keep in force all 

manners of insurance to protect its assets, services, and employees from 

any potential liability. It may, however, provide for certain self- 
insurance retentions.

The co rp o ra tio n  must p rov ide  p u b lic  l i a b i l i t y  in su ran ce  under the 
House B i l l .  I t  i s  not a u th o rized  to s e l f - in s u r e .

Section 42.40.530 Revenue generated jy  or appropriated to the corpora- 

tion shall be retained and used for railroad purposes by the corpora­

tion.

Section 42.40.540 With the concurrence of the governor, the corporation 
may request an appropriation from the legislature to assist it in 

carrying out its general powers and preparing long-range expansion and 

capital improvement plans.

Section 42.49.600 The corporation may issue bonds and bond anticipation 

notes. The principal and interest are payable from corporation assets. 
The board shall by resolution establish the form and manner of execution 
of bonds or bond anticipation notes. Thay may be sold as determined by 
the beard and shall mature at the time, not exceeding 50 years from 

their date, determined by the board. The proceeds from the bonds may 

not be used for any other purpose than that for which the instruments 

were originally issued. There is also a list of mandatory requirements 
that the instrument? must comply with.

S p e c ia l Note: The House B i l l y  [CSHB 512(T r s p ) ] ,  se c t io n s  on bonds
and notes i s  s u b s ta n t ia l ly  d i f f e r e n t  from the Senate v e rs io n . 
However, the powers, d u t ie s  and o b lig a t io n s , o f  the co rp o ra tio n s in  
r e la t io n  to i t s  a b i l i t y  be r a is e  money through bonding o s te n s ib ly  
remains the same.

Section 42.40.610 Bonds and notes issued by the corporation are nego- 

tiable instruments.

Section 42.40.620 Bonds and notes issued by the corporation are securi- 
ties in which all public bodies of the state and other financial enti­

ties may invest funds.



Section 42.40.630 Payment of the principal or interest on lands may be 

made from assets or revenue of the corporation regardless of the source.

Section 42.40.640 This section authorizes the board to enter into 

certain agreements with holders of the bonds or bond anticipation notes 

and provides for a general authority to enter into additional agreements 
in the absolute discretion of the board if an agreement will make bonds 
or notes more marketable.

Section 42.40.650 The corporation may issue interim receipts or tempo­
rary bonds or bond anticipation notes exchangeable for bonds or bond 
anticipation notes once they have been executed.

Section 42.40.660 The corporation may issue refunding bonds. They may
be sold or exchanged for outstanding bonds and the proceeds applied to

thp purchase, redemption or payment of outstanding bonds.

Section 42.40.670 The board is required to retain a financial advisor 

independent: o f  an underwriter who is negotiating with them for a bond 
sale.

Section 42.40.680 The signatures of corporation officers on bonds or 
notes are valid regardless of the officers' current relationship to thr 
corporation.

Section 42.40.690 The pledge of assets of the corporation to the 

payment of bonds or notes is valid and the assets are subject to the 

lien of the pledge without physical delivery or other act. The corpora­

tion is not prohibited from selling assets subject to a pledge.

Section 42.40.700 A holder of bonds or notes or a trustee may enforce 

all rights under this chapter, the trust agreement or resolution, or any 
other contract executed by the corporation relating to the bonds or 
notes and may compel the performance of duties of the corporation 

required by law or the trust agreement or resolution.

Section 42.40.710 The state is not liable for the debts of the corpora­

tion"! Bonds ancTnotes are payable solely from the revenue or assets of 
the corporation and are not a liability of the state or a pledge of the 

faith and credit of the state. Each bond and not issued by the corpora­
tion must contain a statement that the corporation is not obligated to 
pay it except from the revenue or assets pledged for it and neither the 

faith and credit nor the taxing power of the state is pledged to the 
payment of it.

Section 42.40.720 An officer, board member, or employee of the corpo­
ra tTorTTTlioFTuFject to personal liability because of the execution or 
issuance of bonds or notes.

Section 42.40.750 Employees of the railroad are employees of the 
corporation and not of the state. Laws relating to public employees do 
not apply.



Section 42.40.760 The provisions of the Public Employee Relations Act 

do not apply. However, non-executive officials may organize and engage 
in collective bargaining.

Section 42.40.770 The board or the employees organization may request 
the Department o t  Administration to participate in their contract 

negotiations. Any labor agreement accepted by the two parties must have 

a grievance procedure which has binding arbitration as its last step.

The House B i l l ,  [CSHB 512(T r s p ) ] ,  p ro v id es th a t the department o f  
A d m in is tra t io n  may p a r t ic ip a te  in  lab o r n e g o t ia t io n s  w ith o u t 
s t a t in g  a t  whose in v i t a t io n  o r i f  in  f a c t  they need to  be in v ite d  
to  p a r t ic ip a te .  In  a d d it io n , the co rp o ra tio n  i s  re q u ire d  to  co n fe r 
w ith  the Department o f  A d m in is tra t io n  before e n te r in g  in to  labo r 
n e g o t ia t io n s .

Section 42.40.780 There is created a railroad labor relations agency 

made up of three member's appointed by the governor. The agency shall 
perform the functions described in AS 23.40.090 - 23.40.190 which are 

the functions currently carried out by the state personnel board for all 
state employees.

I t  should  be noted th a t  the House B i l l y  [CSHB 5 1 2 (T rsp )] ,  has 
sp e lle d  out the p ro v is io n  o f  AS 23 .40 .090 - 23 .40 .190 ra th e r  than 
c i t e  them as the Senate B i l l  does. Those p ro v is io n s  can be found 
in  the House B i l l  a t ;  42 .40 .740  which i s  c i t e d  as AS 23 .40 .090  in  
the Senate B i l l j  42 .40 .750  which i s  c it e d  as AS 23 .40 .100 in  the 
Senate B i l l j  42 .40 .760  which i s  c it e d  as AS 23 .40 .110 in  the Senate 
B i l l j  42 .40 .770 which i s  c it e d  as AS 23-40.120 in  the Senate B i l l j
42 .40 .780 which i s  c it e d  as AS 23 .40 .130  in  the Senate B i l l j
42 .40 .790 which i s  c it e d  as AS 23 .40 .140  in  the Senate B i l l j
42 .40 .800 which i s  c it e d  as AS 23 .40 .150  in  the Senate B i l l j
42 .40 .810 which i s  c it e d  as AS 23 .40 .160  in  the Senate B i l l j
42 .40 .820 which i s  c it e d  as AS 23 .40 .170  in  the Senate B i l l j
42 .40 .830 which i s  c it e d  as AS 23 .40 .180 in  the Senate B i l l j  and
42 .40 .840 which i s  a s l ig h t l y  m od ified  v e rs io n  o f  AS 23 .40 .190 
c it e d  in  the Senate B i l l .  The d if fe re n c e  between the Senate c i t e  
and 42 .40 .840 i s  (h a t the r a i l r o a d  lab o r r e la t io n s  agency a c ts  on 
i t s  own to i n i t i a l l y  name the m ediator w h ile  the Senate c i t e  a llo w s  
one o f  the p a r t ie s  to  req u est a m ed ia to r. In  a d d it io n , the House 
v e rs io n  re q u ire s  th a t the m ediator be m u tu a lly  agreeab le to  both 
p a r t ie s  and s h a l l  be chosen from a l i s t  o f  seven q u a l i f ie d  media­
to r s / a r b it r a to r s  knowledgeable in  ra ilw a y  la io r  agreements. The 
Senate c i t e  has no s im i la r  p ro v is io n .

Section 42.40 790 Railroad employers have a full right to strike if a 
collective bargaining unit votes to do so by secret ballot. However, 

the parties may agree in writing to submit interpretation or application 
disputes to an arbitrator. Under this provision the railroad employees 
clearly fall under 23.40.200(a)(3) which are commonly referred to as 

"class 3" employees.

The House B i l l  has a s u b s ta n t ia l re w r ite  o f  t h is  se c t io n . B a s ic ­
a l l y  the House has the employees somewhere between c la s s  2



employees and cla ss  1 employees (see AS 23.40.200). In the House 
version the employees are permitted to  s tr ik e  f o r  a limited time 
and may be enjoined by a court o f  law at the request o f  the corpo­
ration.  After being enjoined the dispute i s  automatically sent to  
binding arbitration.  The arbitrator i s  the same person as was the 
original mediator chosen under 42.40.840.

Section 42.40.800 Prohibits use of corporation money, assets or pro- 
perty for political activity except lobbying on matters which directly 
affect the corporation. It provides for a $5000 penalty for violation 
of this section.

The House Bill j  [CSHB 512(Trsp)]3 has no similar provision.

Section 42.40.810 Prohibits requiring or coercing employees to under­
take activities, or restrain from activities, except as directly related 
to the performance of their official duties.

The House Bill j  [CSHB S12(Trsp)] has no similar prevision.

Special Note: In addition to the provision found in the Senate
Billj  the House Bi l l  contains two additional provisionss 42.40.870 
and 42.40.880. 42.40.870 a l l c  s  the deduction o f  union dues from
an employee's wages3 i v  should be noted that the power to  make such 
an agreement e x i s t s  under 42.40.760(b)(2) which i s  c i t e d  as AS
23.40.110 under the Senate Bi l l .  42.40.880 provides f o r  a r e l i ­
gious exception from the payment o f  union dues.

Section 42.40.900 Claims involving activities of the railroad shall be 
brought against the corporation and not against the state. The corpo­
ration board members and employees have the same immunities from liabi­
lity for claims against the corporation as do other state officers. 
Claims against the corporation must first go through an administrative 
appeal process to the Department of Administration before going to court 
action.

Section 42.40.910 The property of the corporation and its assets are 
exempt from taxes and special assessments of the state or a political 
subdivision of the state. Bonds and notes issued by the corporation are 
exempt from taxation except for inheritance, transfer, and estate taxes.

Section 42.40.920 The corporation is exempt from the jurisdiction of 
the Alaska Transportation Commission. In addition, it is exempt from 
the following statutes:

The statutes are:

AS 19 - Title 19 is the statute which sets out the duties of state 
agencies in regard to highways and ferries and related activities.

AS 23.40 - Chapter 40 deals with the relationship between state 
entities and labor organizations. But see Article 8 of this 
legislation for Personnel and Labor Relations provisions.



AS 30.15 - Chapter 15 is concerned with state participation in port 
facilities and development.

AS 35 - Title 35 sets out the duties and powers of DOT&PF with 
regard to public facilities.

AS 37.05 - Chapter 05 is the Fiscal Procedures Act. For provisions 
in this legislation which replace similar provisions in the Fiscal 
Procedures Act, see Section 1, 3(A) and (F); 42.40.100(1) and (8); 
42.40.120(b)(4), (C)(li); 42.40.260; 42.40.270.

AS 37.07 - Chapter 07 contains the Executive Budget Act. For 
similar provisions in this legislation see 42.40.260; and 42.40.270 
and 42.^0.280.

AS 37.10.010 - 37.10.060 - Give the Department of Administration 
duties related to Public Funds.

AS 37.10.085 prohibits financial aid to corporations by state or 
political subdivisions.

AS 37.20 sets out a method for the state to receive federal pro­
perty. Sec. 42.40.360; 42.40.420 and 42.40.440 for comparable 
provisions.

AS 37.25 is the miscellaneous provisions of the public finance 
title.

AS 38 - Title 38 is the Public Lands statute. For similar provi­
sions see 42.40.350; 42.40.360; 42.40.370:, 42.40.380; 42.40.390; 
42.40.400; 42.40.410; 42.40.420 and 42.40,430.

AS 39 - Title 39 is the public officer and employees statute. See 
sections 112.40.020; 42.40.030; 42.40.040; (see also Sections
3,4,5, and 6); 42.40.050; 42.40.060 and Article 8 of this Act.

AS 44.62.040 - 44.62.320 - is the Administrative Procedures Act.
But see 42.40.150; 42.40.160; 42.40.170; 42.40.180; (see also 
Section 8); 42.40.200; 42.40.210; 42.40.220 for similar provisions 
contained in this Act.

Section 42.40.930 If provisions of this Act conflict with the provi­
sions of other law, the provisions of this Act prevail. Where possible, 
provisions of the Act shall be construed so that they do not conflict 
with the Alaska fhilroad Transfer Act of 1982.

Section 42.40 94C The assets of the corporation revert to the state if 
it ceases to exist.

Section 42.40.980 Definitions of the chapter are provided.

The House Bi l l , (CSHB 512(Trsp) ]> has a substantially di f f e re nt  
l i s t  o f  p o sit io n s  under executive o f f i c e r .



Section 42.40.990 The short title of this chapter is the Alaska Rail- 
road Corporation Act.

Section 3 Amends 42.40.010 by removing the corporation from the Depart- 
ment of Commerce and Economic Development if the Constitutional Amend­
ment passes.

Section 4 Amends 42.40.020(a) if the Constitutional Amendment passes by 
removing the Commissioner of Commerce and Economic Development from the 
board and increases the appointed members of the board from seven to 
eight.

Section 5 Amends 42.40.020(e) by removing reference to the Commissioner 
of Commerce and Economic Development if the Constitutional Amendment 
passes.

Section 6 Amends 42.40.030 if the Constitutional Amendment passes by 
removing reference to the Commissioner of Commerce and Economic Develop­
ment and by removing the ability of the governor to remove board members 
at his pleasure.

Section 7 Amends 42.40.030 if the Constitutional Amendment passes by 
adding a new section which would state specific reasons for which a 
governor may remove board members.

Section 8 Repeals'42.40.180 if the Constitutional Amendment passes and
replaces it with a new section. The new section gives the board dis­
cretion in adopting a rule making process.

Section 9 The corporation must prepare a report on the long-term
operations of the railroad that is due January 1, 1988. The report
shall include recommendations on the transfer of railroad operations to 
the private sector.

Section 10 Members of the first board of directors serve terms that 
differ in length and will result in staggered terms for members that 
follow.

Section 11 Existing collective bargaining agreements are to be adopted 
by the corporation and remain in effect for two years. Within 180 days 
of the first meeting the board and the unions shall establish a proce­
dure for renegotiating the existing collective bargaining agreements.

Section 12 Repeals 42.40.190 and 42.40.200 if the Constitutional 
Amendmentpasses.

Section 13 The effective date of Section 3-8 and 12 is the effective 
date of the Constitutional Amendment should it pass. Section 12 sec­
tions 1,2 and 9-11 take effect immediately.
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MEMORANDUM

TO: S e n a t e  T r a n s p o r t a t i o n  C o m m i t t e e

FROM: G r o s s  & Bu<rica£^i£$Sr—

RE: O r g a n i z a t i o n  of P u b l i c  C o r p o r a t i o n  to
O p e r a t e  the A l a s k a  R a i l r o a d

A t  y o u r  r e quest, w e  h a v e  r e v i e w e d  the d r a f t s  of SB 10

an d  SB 352, w i t h  a v i e w  t o w a r d  d e t e r m i n i n g  the e x t e n t  to

w h i c h  t h o s e  b i l l s  c r e a t e  a v a l i d  l e g a l  s t r u c t u r e  to o p e r a t e

the A l a s k a  R a i l r o a d  a f t e r  its p r o p o s e d  p u r c h a s e .  Ini t i a l l y ,

w e  w e r e  a s k e d  w h e t h e r  the l e g i s l a t u r e  h a d  the p o w e r  to

r e q u i r e  t h a t  g u b e r n a t o r i a l  a p p o i n t m e n t s  to the g o v e r n i n g

a u t h o r i t y - ^  o f  the r a i l r o a d  be c o n f i r m e d  by the l e g i s l a t u r e .

B o t h  SB 352 a n d  SB 10 p r e s e n t l y  r e q u i r e  c o n f i r m a t i o n  of

e x e c u t i v e  a p p o i n t m e n t s .  A t  a s e c o n d  c o m m i t t e e  h e a r i n g  we

w e r e  r e q u e s t e d  to a d v i s e  y o u  of the minimum, n u m b e r  of e x e c u t i v e

b r a n c h  c o n t r o l s  w h i c h  m u s t  be p l a c e d  o n  any e n t i t y  c r e a t e d

by  law to o p e r a t e  the r a i l r o a d  to i n s u r e  t h a t  the e n t i t y

w o u l d  be a p a r t  of the e x e c u t i v e  b r a n c h  and, therefore,

c o n s t i t u t i o n a l l y  sound. W e  s h all a n s w e r  the q u e s t i o n s  in

the o r d e r  posed.

SB 10 a n d  SB 352 b o t h  p r o v i d e  t h a t  a p p o i n t m e n t s  m a d e  by

the G o v e r n o r  be c o n f i r m e d  by the l e g i s l a t u r e  in j o i n t  session.

1/ SB 10 sp e a k s  of a n  " A u t h o r i t y "  w h i l e  SB 352 c r e a t e s  a 
s i m i l a r  o r g a n i z a t i o n  but d e s c r i b e s  it as the " R a i l r o a d  
C o r p o r a t i o n . "  P u r e l y  for the p u r p o s e s  of  s i m p l i c i t y ,  we 
w i l l  r e f e r  to the b a s i c  o r g a n i z a t i o n a l  s t r u c t u r e  at i s s u e  
h e r e  as a n  " A u t h o r i t y . "



We  a s s u m e  t h a t  if a s i m i l a r  s e c t i o n  r e m a i n s  in  a bill, w h i c h

p a s s e s  t h e  l e g i s l a t u r e ,  the G o v e r n o r  w i l l  p r o b a b l y  c h o o s e  to

s u b m i t  t h e  n a m e s  of his a p p o i n t e e s  for c o n f i r m a t i o n  just as

he s u b m i t s  his a p p o i n t e e s  to a h o s t  of o t h e r  b o a r d s  and

c o m m i s s i o n s  in  s t a t e  g o v e r n m e n t .  It is o u r  opi n i o n ,  h o wever,

t h a t  s h o u l d  a n  o c c a s i o n  a r i s e  w h e n  the G o v e r n o r  d e c i d e s  not

to s u b m i t  a n a m e  o r  n a m e s  for c o n f i r m a t i o n ,  t h e  l e g i s l a t u r e

w o u l d  h a v e  no legal r i g h t  to i n s i s t  he do so.

O u r  c o n c l u s i o n  is b a s e d  b o t h  o n  the w o r d s  of the A l a s k a

C o n s t i t u t i o n  ar.d a d e c i s i o n  of the A l a s k a  S u p r e m e  Court.

T h e  c o n s t i t u t i o n  p r o v i d e s  in Art. Ill, sec. 25 that:

Th e  h e a d  of e a c h  p r i n c i p a l  d e p a r t m e n t  s h a l l  be 
a s i n g l e  e x e c u t i v e  u n l e s s  o t h e r w i s e  p r o v i d e d  by 
law. He s hall be a p p o i n t e d  by the Governor, 
s u b j e c t  to c o n f i r m a t i o n  b y  a m a j o r i t y  o f  the 
m e m b e r s  o f  the l e g i s l a t u r e  in j o i n t  s e s s i o n  . . .

Sec. 26 o f  the same a r t i c l e  st a t e s  that:

W h e n  a b o a r d  o r  c o m m i s s i o n  is at the h e a d  
of a p r i n c i p a l  d e p a r t m e n t  or a r e g u l a t o r y  or 
q u a s i - j u d i c i a l  agency, its m e m b e r s  s hall be 
a p p o i n t e d  by the G o v e r n o r  s u b j e c t  to c o n­
f i r m a t i o n  by a m a j o r i t y  of the m e m b e r s  of 
the l e g i s l a t u r e  in j o i n t  s e s s i o n  . . .

T h e  w o r d i n g  o f  the c o n s t i t u t i o n  is c l e a r  o n  its face. The

l e g i s l a t u r e  m a y  c o n f i r m  the h e a d s  o f  all d e p a r t m e n t s ,  w h e t h e r

t h e y  a r e  s i n g l e  e x e c u t i v e  o f f i c e r s  o r  a board. T h e  l e g i s l a t u r e

m a y  a l s o  c o n f i r m  b o a r d s  or c o m m i s s i o n s  w h i c h  a r e  " r e g u l a t o r y

o r  q u a s i - j u d i c i a l "  agenc i e s ,  A  r e g u l a t o r y  a u t h o r i t y

is, as it implies, o n e  w h o s e  b a s i c  f u n c t i o n  is to r e g u l a t e  a

p a r t i c u l a r  p u b l i c  activ i t y .  T h e  F i s h  a n d  Ga m e  B o a r d  is a

c l a s s i c  e x a m p l e  of s u c h  a r e g u l a t o r y  board. A  q u a s i - j u d i c i a l

2



a g e n c y  is o n e  in w h i c h  i n d i v i d u a l  r i g h t s  are a d j u d i c a t e d .  

A n  e x a m p l e  o f  s u c h  a b o a r d  w o u l d  be the P u b l i c  U t i l i t i e s  

C o m m i s s i o n ,  w h e r e  c o n t e s t e d  p r o c e e d i n g s  d e t e r m i n e  rates.

T h e  R a i l r o a d  A u t h o r i t y  as e s t a b l i s h e d  in SB 352 o r

SB 10 fits u n d e r  no n e  of t h e s e  d e f i n i t i o n s .  It is not at

2/
th e  h e a d  of a d e p a r t m e n t —  n o r  is it a q u a s i - j u d i c i a l  or 

r e g u l a t o r y  agency. U n d e r  the c o n s t i t u t i o n ,  then, the l e g i s l a t u r e  

h a s  no p o w e r  to c o n f i r m  e x e c u t i v e  a p p o i n t m e n t s  to the A u t h o r i t y ,  

u n l e s s  the l e g i s l a t u r e  c a n  a d d  to the p o w e r s  of c o n f i r m a t i o n  

w h i c h  are g r a n t e d  in the c o n s t i t u t i o n .

T h e  l e g i s l a t u r e  a t t e m p t e d  to do just th a t  in 1975 w h e n  

it p a s s e d  a s t a t u t e  a u t h o r i z i n g  c o n f i r m a t i o n  o f  a w h o l e  list 

o f  l e s s e r  e x e c u t i v e  b r a n c h  o f f i c i a l s ,  i n c l u d i n g  d e p u t y  

c o m m i s s i o n e r s  a n d  c e r t a i n  d i v i s i o n  d i r e c t o r s .  The A l a s k a  

S u p r e m e  C o u r t  h e l d  that the s t a t u t e  g r a n t i n g  the l e g i s l a t u r e  

the a d d i t i o n a l  c o n f i r m a t i o n  p o w e r  w a s  u n c o n s t i t u t i o n a l .

B r a d n e r  v. H a m m o n d , 553 P . 2d 1 (Ak. 1976) In the S u p r e m e  

C o u r t ' s  view, the p o w e r  to a p p o i n t  to p o s i t i o n s  in the 

e x e c u t i v e  b r a n c h  is a p o w e r  r e s e r v e d  to the G o v e r n o r  u n d e r  

the d o c t r i n e  o f  s e p a r a t i o n  of power, excer t as the c o n s t i t u t i o n  

p e r m i t s  the l e g i s l a t u r e  to p a r t i c i p a t e  in the p r o c e s s  t h r o u g h  

c o n f i r m a t i o n .  If the c o n s t i t u t i o n  d o e s  n o t  s p e c i f i c a l l y

2/ We r e c o g n i z e  that SB 352 p r o v i d e s ,  "The c o r p o r a t i o n  shall 
be c o n s i d e r e d  a p r i n c i p a l  d e p a r t m e n t  o n l y  for the p u r p o s e s  
o f  Art. Ill, sec. 26, C o n s t i t u t i o n  o f  the S tate of A l a s k a . "  
(emphasis added) In o u r  view, however, the c o u r t s  w o u x d  
a l m o s t  c e r t a i n l y  v i e w  this p u r e l y  n o m i n a l  d e s i g n a t i o n  as 
o n e  p u r e l y  of form, s i n c e  the b i l l  does not a c t u a l l y  e s­
ta b l i s h  a n e w  d e p a r t m e n t  w i t h  the k i n d s  of g u b e r n a t o r i a l  
c o n t r o l s  n o r m a l l y  a s s o c i a t e d  w i t h  a p r i n c i p a l  d e p a r t m e n t  
of  s t ate g o v e r n m e n t .  T h i s  i s s u e  of g u b e r n a t o r i a l  c o n t r o l s  
is a d d r e s s e d  in d e t a i l  l ater in this m e m o r a n d u m .
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a u t h o r i z e  c o n f i r m a t i o n ,  there is no  l egal p o w e r  to d o  so a n d  

the G o v e r n o r ' s  p o w e r  of a p p o i n t m e n t  c a n  n o t  be s u b j e c t e d  to 

c o n f i r m a t i o n  b y  the l e g i s lature. Put a n o t h e r  way, the 

B r a d n e r  c a s e  h o l d s  t h a t  the c o n s t i t u t i o n  s t a t e s  the o u t e r  

l i m i t s  of l e g i s l a t i v e  p o w e r s  of c o n f i r m a t i o n ;  the l e g i s l a t u r e  

m a y  n o t  e x p a n d  th a t  p o w e r  by statute. W h i l e  n e i t h e r  SB 10 

o r  SB 352, as p r e s e n t l y  s tructured, w o u l d  w i t h s t a n d  c o n s t i t u t i o n a l  

c h a l l e n g e  o n  the i ssue of c o n f i r m a t i o n ,  t h e r e  are o p t i o n s  

a v a i l a b l e  to the l e g i s l a t u r e  w h i c h  w o u l d  p r o v i d e  a v a l i d  

legal b a s i s  for the c o n f i r m a t i o n  of a p p o i n t m e n t s .  We w i l l  

set t h e s e  o p t i o n s  o u t  b r i e f l y  for yo u r  c o n s i d e r a t i o n .

T h e  f irst a n d  m o s t  o b v i o u s  m a n n e r  for the l e g i s l a t u r e  

to o b t a i n  c o n f i r m a t i o n  p o w e r  is to pass a j o int r e s o l u t i o n  

p l a c i n g  b e f o r e  the v o t e r s  a c o n s t i t u t i o n a l  u r e n d m e n t  that 

w o u l d  s p e c i f i c a l l y  a u t h o r i z e  the l e g i s l a t u r e  to c o n f i r m  

a p p o i n t m e n t s  to the R a i l r o a d  A u t hority. T h i s  a m e n d m e n t  

c o u l d  be p l a c e d  b e f o r e  the v o t e r s  d u r i n g  this y e a r ' s  election.

If the a m e n d m e n t  passed, the f i rst a p p o i n t e e s  of the G o v e r n o r  

to the a u t h o r i t y  or c o m m i s s i o n  w o u l d  be c o n s t i t u t i o n a l l y  

s u b j e c t  to c o n f i r m a t i o n ;  if it did not pass, the s i t u a t i o n  

w o u l d  r e m a i n  as it is today —  c o n f i r m a t i o n  if and w ’.en the 

G o v e r n o r  c h o o s e s  to su b m i t  the names. We s h o u l d  note that 

f o l l o w i n g  the B r a d n e r  ca s e  a c o n s t i t u t i o n a l  a m e n d m e n t  g r a n t i n g  

b r o a d  a d d i t i o n a l  c o n f i r m a t i o n  p o w e r s  to the l e g i s l a t u r e  was 

p u t  b e f o r e  the voters and failed, but w h e t h e r  that w o u l d  be 

the iate of a m o r e  n a r r o w l y  d r a w n  p r o v i s i o n  w o u l d  be d i f f i c u l t  

to p redict.
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T h e  s e c o n d  o p t i o n  to i n s u r e  c o n f i r m a t i o n  w o u l d  b e  to c r e a t e  

a n  e n t i r e l y  n e w  d e p a r t m e n t  of  s t ate g o v e r n m e n t ,  w h i c h  w o u l d  be 

h e a d e d  by the R a i l r o a d  A u t h o r i t y .  The sole p u r p o s e  t h a t  n e w  

d e p a r t m e n t  w o u l d  be to the railroad. In such an  instance, the 

A u t h o r i t y  w o u l d  be at the h e a d  of a d e p a r t m e n t  and u n d e r  Art. Ill, 

sec. 26 o f  the A l a s k a  C o n s t i t u t i o n ,  the m e m b e r s  of the A u t h o r i t y ,  

w o u l d  be s u b j e c t  to c o n f i r m a t i o n .  T h e r e  are, h owever, c e r t a i n  

s e r i o u s  p r o b l e m s  whic}* m i g h t  r e s u l t  fr o m  this a p p r o a c h .  One 

o f  the b a s i c  p u r p o s e s  of the p r e s e n t  b i l l s  c r e a t i n g  an i n­

d e p e n d e n t  p u b l i c  c o r p o r a t i o n  o r  a u t h o r i t y  (located n o m i n a l l y  

w i t h i n  a depar t m e n t )  is to p e r m i t  the R a i l r o a d  A u t h o r i t y  to 

r a i s e  m o n e y  for o p e r a t i o n s  w i t h o u t  i n v o l v i n g  the g e n e r a l  c r e d i t  

o f  the state. If, however, the a u t h o r i t y  w h i c h  m a n a g e s  the 

r a i l r o a d  is a full d e p a r t m e n t  of s tate g o v e r n m e n t  there is some 

real q u e s t i o n  a b o u t  its a b i l i t y  to s u c c e s s f u l l y  p e r f o r m  this 

f u n d r a i s i n g  a c t i v i t y  w i t h o u t  the i n v o l v e m e n t  of s t ate credit.

Art. IX, sec. 8 of the c o n s t i 4 ition p r o v i d e s  that no s tate 

d e b t  m a y  be i n c u r r e d  u n l e s s  (1) it is a u t n o r i z e d  by law; (2) 

is for c a p i t a l  i m p rovements; and (3) is r a t i f i e d  by the voters. 

Sec. XI of the same a r t i c l e  p r o v i d e s  that the r e s t r i c t i o n s  of 

sec. 8 do n o t  a p p l y  to d e b t s  i n c u r r e d  t h r o u g h  r e v e n u e  b o nds 

i s s u e d  by p u b l i c  c o r p o r a t i o n s  or p u b l i c  e n t e r p r i s e s  of the 

s t a t e  w h e n  the o n l y  s e c u r i t y  is the r e v e n u e  of the e n t e r p r i s e  

o r  the c o r p o r a t i o n .  W h e t h e r  o r  not an e n t i r e  d e p a r t m e n t  of 

s t ate g o v e r n m e n t  can be ma d e  a "public c o r p o r a t i o n "  or  w h e t h e r



o r  n o t  the e n t i r e  a c t i v i t y  of a d e p a r t m e n t  of  s t ate g o v e r n m e n t  

w o u l d  q u a l i f y  as a "public e n t e r p r i s e "  are q u e s t i o n s  that 

h a v e  n e v e r  b e e n  d e c i d e d  in th i s  s t a t e  by a n y  court. W h i l e  

the c o m m i t t e e  c a n  c e r t a i n l y  r e c e i v e  a d v i c e  f r o m  l e gal c o u n s e l  as 

to the p o s s i b l e  o r  p r o b a b l e  o u t c o m e  of  l i t i g a t i o n  on t h ese 

subje c t s ,  i t  w o u l d  at b e s t  be an e d u c a t e d  guess. T h e  r e s u l t  

m i g h t  w e l l  be t h a t  in o r d e r  to o b t a i n  c o n f i r m a t i o n  p o w e r s  the 

c o m m i t t e e  w o u l d  c r e a t e  a d e p a r t m e n t  which, in the end, m i g h t  

b e  s u b j e c t  to the same b o n d i n g  r e s t r i c t i o n s  a p p l i c a b l e  to all o t h e r  

d e p a r t m e n t s  of  s t a t e  g o v e r n m e n t .  I g a t h e r  t h e r e  is no 

d i s a g r e e m e n t  w i t h i n  the c o m m i t t e e  that such a r e s u l t  w o u l d  

be h i g h l y  u n d e s i r a b l e .  W e  c a n n o t  r e c o m m e n d  this m e t h o d  of 

i n s u r i n g  c o n f i r m a t i o n  p o w e r s  b e c a u s e  the r i s k s  are simply to 

g r e a t  —  the l e g i s l a t u r e  w o u l d  be in t o t a l l y  u n c h a r t e r e d  w a t e r s  

and the m a g n i t  ide of the q u e s t i o n s  i n v o l v e d  is s i m p l y  to g r e a t  to 

a c c e p t  th a t  d e g r e e  of risk.

H a v i n g  d i s c u s s e d  the i s sue of c o n f i r m a t i o n ,  we now m o v e

i. „ the s e c o n d  i s s u e  p o s e d  by the com m i t t e e .  S p e c i f i c a l l y ,  

th a t  q u e s t i o n  i n v o l v e s  the e x t e n t  to w h i c h  a p u b l i c  c o r p o r a­

tion m a y  be e s t a b l i s h e d  i n d e p e n d e n t l y  of the a u t h o r i t y  of 

e x e c u t i v e  b r a n c h  and y e t  be a pa r t  of th a t  b r a n c h  of g o v e r n m e n t . 

Art. Ill, sec. 22 of o u r  c o n s t i t u t i o n  r e q u i r e s  th a t  all a g e n c i e s  

of s t a t e  g o v e r n m e n t  a n d  t heir r e s p e ' t i v e  f u n c t i o n s  shall be 

a l l o c a t e d  w i t h i n  no m o r e  than 20 p r i n c i p a l  d e p a r t m e n t s .



T h e  o n l y  e x c e p t i o n s  p r o v i d e d  are for " r e g u latory, q u a s i­

judic i a l ,  a n d  t e m p o r a r y  a g e n c i e s . "  As  we  v i e w  the f u n c t i o n s  

of  the o p e r a t i o n  of  the R a i l r o a d  —  w h a t e v e r  fo r m  of e n t i t y  

is c h o s e n  —  t h o s e  f u n c t i o n s  are n o t  p r i m a r i l y  "reg u l a t o r y "  

o r  " q u a s i - j u d i c i a l ." Further, t h e  r a i l r o a d  o p e r a t i o n  

w o u l d  n o t  n e c e s s a r i l y  be " t e m p o r a r y . "  A l t h o u g h  c o n c e i v a b l y  

t h e  r a i l r o a d  c o u l d  be s o l d  o r  l e a s e d  at some p o i n t  in the 

f u t u r e  to a p r i v a t e  c o r p o r a t i o n ,  the e x i s t e n c e  o f  the o p e r a t i n g  

e n t i t y  c o u l d  w e l l  be  p e r m a n e n t .

W e  t h i n k  it is c l e a r  th a t  the A l a s k a  S u p r e m e  C o u r t  

w o u l d  v i e w  the R a i l r o a d  A u t h o r i t y  as p e r f o r m i n g  o p e r a t i o n a l  

o r  e x e c u t i v e  f u n c t i o n s  and would, t h e refore, r e q u i r e  that 

the A u t h o r i t y  be e i t h e r  a s e p a r a t e  p r i n c i p a l  d e p a r t m e n t  or 

l o c a t e d  w i t h i n  o n e  of the a l r e a d y  e s t a b l i s h e d  p r i n c i p a l  

d e p a r t m e n t s .  We h a v e  a l r e a d y  r e v i e w e d  the p r o b l e m s  that 

w o u l d  be c r e a t e d  if the R a i l r o a d  A u t h o r i t y  w o u l d  be m a d e  the 

h e a d  of  an e n t i r e l y  s e p a r a t e  p r i n c i p a l  d e p a r t m e  it. Therefore, 

w e  are l e f t  w i t h  the c o n c l u s i o n  th a t  the onl'_ o t h e r  c o n s t i t u t i o n a l l y  

s o u n d  o p t i o n  is to p l ace the g o v e r n i n g  b o a r d  o r  a u t h o r i t y  

w i t h i n  a n  e x i s t i n g  d e p a r t m e n t  of s t a t e  g o v e r n m e n t .

S i m p l y  stated, then, the legal issue y o u  h a v e  a s k e d 

r e d u c e s  i t s e l f  to this. On  the o n e  hand, the l e g i s l a t u r e  

s eeks to c r e a t e  a n  " i n d e p e n d e n t 1 a u t h o r i t y  —  o n e . w h i c h  has 

f i n a n c i a l  a n d  p o l i t i c a l  a u t o n o m y  a n d  is not s u b j e c t  to 

d i r e c t  g u b e r n a t o r i a l  co n t r o l .  On the o t h e r  hand, the c o n s t i t u t i o n
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r e q u i r e s  t h a t  all e x e c u t i v e  or  m a n a g e r i a l  f u n c t i o n s  be a 

p a r t  o f  the e x e c u t i v e  branch, which, in turn, is u n d e r  the 

s u p e r v i s i o n  a n d  c o n t r o l  of the G o v e r n o r .  W h a t  th e n  are the 

l i m i t s  —  h o w  m u c h  g u b e r n a t o r i a l  c o n t r o l  is r e q u i r e d  to m a k e  

t h e  " i n d e p e n d e n t "  a u t h o r i t y  a c o n s t i t u t i o n a l l y  v a l i d  pa r t  of 

s t a t e  g o v e r n m e n t ?

T h e  c a s e s  th a t  the A l a s k a  S u p r e m e  C o u r t  h a s  r e v i e w e d  

c o n c e r n i n g  the r e q u i r e m e n t s  of Art. Ill, sec. 22 m a k e  it 

c l e a r  t h a t  m o r e  t h a n  m e r e  n o m i n a l  p l a c e m e n t  of an i n d e p e n d e n t  

c o r p o r a t e  e n t i t y  w i t h i n  a d e p a r t m e n t  in the e x e c u t i v e  b r a n c h  

is r e q u i r e d .  F o r  example, in De A r m o n d  v. A l a s k a  State 

D e v e l o p m e n t  C o r p o r a t i o n , 376 P . 2d 717 (Alaska 1962), it was 

c l a i m e d  t h a t  the l e g i s l a t i o n  c r e a t i n g  the A l a s k a  State 

D e v e l o p m e n t  C o r p o r a t i o n  w a s  u n c o n s t i t u t i o n a l  b e c a u s e  it 

s o u g h t  to c r e a t e  an i n d e p e n d e n t  a g e n c y  t h a t  w a s  n o m i n a l l y  

w i t h i n  the D e p a r t m e n t  o f  C o m m e r c e ,  but w h i c h  the c h a l l e n g e r s  

c l a i m e d  w a s  n o t  in a c t u a l i t y  w i t h i n  t h a t  d e p a r t m e n t .  The 

A l a s k a  S u p r e m e  C o u r t  r e j e c t e d  this c o n t e n t i o n  and u p h e l d  the 

c o n s t i t u t i o n a l i t y  of the D e v e l o p m e n t  C o r p o r a t i o n .  In d o ing 

so, the c o u r t  e n u m e r a t e d  a n u m b e r  o f  f e a t u r e s  c o n t a i n e d  in 

the e n a b l i n g  l e g i s l a t i o n  for the c o r p o r a t i o n ,  w h i c h  d e m o n s t r a t e d  

s u f f i c i e n t  ties w i t h  the D e p a r t m e n t  of C o m m e r c e  to j u s t i f y 

the c o n c l u s i o n  th a t  the c o r p o r a t i o n  was (at l e a s t  for c o n­

s t i t u t i o n a l  purpo s e s )  t r u l y  w i t h i n  the D e p a r t m e n t  of Commerce.

T h e  f a c t o r s  t h a t  the c o u r t  c i t e d  w e r e  as follows:
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(1) t h e  C o m m i s s i o n e r  of  C o m m e r c e  h a d  a p e r m a n e n t  se a t

o n  the b o a r d  o f  d i r e c t o r s  a n d  thus h a d  " c o n s i d e r a b l e  i n f l u e n c e "  

on  the board;

(2) t h e  o t h e r  six m e m b e r s  of che b o a r d  w e r e  a p p o i n t e d  

b y  the G o v e r n o r ,  and s e r v e d  at his pleas u r e ;

(3) t h e  b o a r d  w a s  r e q u i r e d  to s u b m i t  c o m p r e h e n s i v e  

a n n u a l  r e p o r t s  t o  t h e  G o v e r n o r  a n d  l e g i s lature;

(4) t h e  f i n a n c i a l  r e c o r d s  w e r e  to be a u d i t e d  a n n u a l l y  

b y  the l e g i s l a t i v e  auditor; and

(5) the s t a t e ' s  b a n k  e x a m i n e r  w a s  r e q u i r e d  to e x a m i n e  

t he c o r p o r a t i o n ' s  r e c o r d s  e a c h  year.

A d d i t i o n a l l y ,  a l t h o u g h  the c o u r t  d i d  not m a k e  c l e a r  

w h a t  s i g n i f i c a n c e  this fact had, it n o t e d  th a t  th^ c o r p o r a t i o n  

w a s  " t e m p o r a r y "  a n d  c o u l d  be d i s s o l v e d  by a majori' -*ote of 

the b o a r d  s u b j e c t  to l e g i s l a t i v e  approval.

F o u r  y e a r s  later, the c o u r t  r e v i e w e d  a s i m i l a r  c h a l l e n g e  

to the c o n s t i t u t i o n a l i t y  of the A l a s k a  S t a t e  M o r t g a g e  A s s o c i a t i o n

i.e. t h a t  it w a s  o n l y  a n o m i n a l  r a t h e r  than a l e g i t i m a t e  

•part o f  the d e p a r t m e n t  of s t a t e  g o v e r n m e n t  in w h i c h  it h a d  

b e e n  placed. W a l k e r  v. A l a s k a  S t a t e  M o r t g a g e  A s s o c i a t i o n ,

416 P . 2d 245 (Alaska 1966). T h e  court, h o wever, n o t e d  that  

the m o r t g a g e  a s s o c i a t i o n  l e g i s l a t i o n  c o n t a i n e d  m o a t  of the 

same f e a t u r e s  w h i c h  it h a d  c i t e d  in De A r m o n d  to s u p p o r t  its 

c o n c l u s i o n  t h a t  the develooir.c-nt c o r p o r a t i o n  was p r o p e r l y  

e s t a b l i s h e d  w i t h i n  a d e p a r t m e n t  of s t a t e  g o v e r n m e n t .  Like
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the d e v e l o p m e n t  c o r p o r a t i o n  in De A r m o n d , the m o r t g a g e  

a s s o c i a t i o n  m e m b e r s  w e r e  a p p o i n t e d  b y  the G o v e r n o r  and  

s e r v e d  a t  his pleas u r e .  The c o m m i s s i o n e r  of  C o m m e r c e  h a d  a 

p e r m a n e n t  se a t  o n  the b o a r d  of the a s s o c i a t i o n .  A d d i t i o n a l l y ,  

t h e  c o u r t  n o t e d  t h a t  as f u r t h e r  e v i d e n c e  of  g u b e r n a t o r i a l  

c o n t r o l ,  t h e  m o r t g a g e  a s s o c i a t i o n  was r e q u i r e d  to s u b m i t  

d e t a i l e d  a n n u a l  r e p o r t s  to the G o v e r n o r  and l e g i s l a t u r e ,  the 

f i n a n c i a l  r e c o r d s  w e r e  s u b j e c t  to an a n n u a l  l e g i s l a t i v e  

audit, a n d  c e r t i f i e d  c o p i e s  of the m i n u t e s  of e v e r y  m e e t i n g  

of  the a s s o c i a t i o n  w e r e  r e q u i r e d  to be se n t  to the Gover n o r .

N e i t h e r  o f  t hese dec i s i o n s ,  u n f o r t u n a t e l y ,  p r o v i d e  any 

g u i d a n c e  on the q u e s t i o n  of the m i n i m u m  n u m b e r  o f  fact o r s  

t h a t  w i l l  be r e q u i r e d  in o r d e r  to m e e t  the c o n s t i t u t i o n a l  

r e q u i r e m e n t s  o f  e x e c u t i v e  s u p e r v i s i o n  or c ontrol. In b o t h  

cases, how e v e r ,  the c o u r t  s e e m e d  to e m p h a s i z e  two fact o r s  

o v e r  a n d  a b o v e  all the others. The f irst w a s  t h a t  b o a r d  

m e m b e r s  s e r v e d  at the p l e a s u r e  of the Governor. The s e c o n d  

w a s  th a t  the C o m m i s s i o n e r  of the d e p a r t m e n t  w i t h i n  w h i c h  

t h e s e  i n d e p e n d e n t  e n t i t i e s  w e r e  l o c a t e d  s e r v e d  o n  the b o a r d  

a n d  was a full v o t i n g  member. T h e s e  two f e a t u r e s  w e r e  

e m p h a s i z e d  by the c o u r t  to d e m o n s t r a t e  that the G o v e r n o r  

e x e r c i s e d  at l e ast p a r t i a l  c o n t r o l  o v e r  the a c t i v i t i e s  of 

t he board. T h e  court, for instance, n o t e d  that w h i l e  the 

c o m m i s s i o n e r  w a s  o n l y  a si n g l e  m e m b e r  of a m u l t i - m e m b e r  

b o a r d  his p o s i t i o n  as a c a b i n e t  m e m b e r  w o u l d  g i v e  him
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