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(-) asurvey .and report L> the boruiii'h nr lily iPXi-ritlixe eon-

leiiiinir Ilit need for, dr.sirnlile exli.nl nf, and estimated m-t of
I''nh proposed Inr.d improvement;

<i) a public henrini: nn tlio necessity I'm- the Imal iiupriiw-iii-nt,

(1) d itsnliilinii nf the assembly nr muiiril dclcrminii,): In pro-
ceed nr lint In piutecd with the proposed lural impiuvinunt;

(S) a public henrini: liy Hit assembly nr council nn the special
assessim in ron fur ilie Inral improvement;

"(0 i>iil'li-Inil initial nl"i-arli public henrini: reipiiicd by Iliis nr-
linn-anil inailili)! nnliri* In i-tuii Irjpll owner ill* ri'rul'il nf rial prop-
erly within the .special iiaseHsuiciil district;

(@ a resululinii roidirmini: lliu special assessment mil fnr tin-
bnal improvement i

(8) if pmle.as as la llii- necessity nf a Inral iiiipniiriin nl are
inailc by owners nl property which will boar 50 pm cent nr mum of
the i-slinali ii rust of Ilie iinprnii'mm’l, tin* assmnbly nr onim-il may
ant pinned with tin- improvement milil the objections have been
inlniril in less than DO percent, exn.pl upon approval nl nut jewer
than tince-fuiii llis nf the assembly nr miuril.

(b; If the assembl?/ or ruiinril lines lint prescribe a procedure
fnr sp>rial asst-ssiuenls iis permilleil liy this sertinn, lhe assembly
nrinnnrll shall rnmﬁly wilh the special assessiueut priu-gilnrrs si-l
nut in S5 L'tl--70 nf this rhapler. ($ 2§ 1l 118 SLA 1U72I

Sec. 2!i,(1021%. Drrisiun anil uullri*. (al When an iuipruvrnirnt
Finpusal has lireu lilnl wilh the iiiunirip.il rirrh anil pie-cnl.-d In
he assembly nr mum-il, Die assembly or rniinei! shall liml by m .nlu-
linn whelher (1) (lie improvement rc.pin.st is necessary ami should
lie made, liml ?2% Hie I'eipies! lias Sllilirii‘iit anil proper pi-lilsuu-i s
The flmliiii's nt ihe assembly nr cumu li am rum lisive

fb) It tlie assembli/ nrrniiuril passes a lesuliilinii appiuvitte an
iinpniu incul pinpusal with Ilie liercx*nrv limlinps, 0 . ball develop
i prupusi'il impinvemenl plan inrhiiliui: 'lie rust e.sluuale ami llie
percentape of the Iliipruveineiil plan rusl In he assessed apaiu | the
properly In m-liled. This plan is In In lilnl wilh Ihe iiiiinirip.il ii> >

(*) The asseiuhly nr rniiuril shall set n lime fur public heaiinp
mi the imFiiix'Cliieiit plan. The assembly nr ruiinril shall pulilidi a
liulire al l-ast mire @ weeli fur four I'ousreiitivc wrrl.s in a news-
paper nf peneial cirriilaliun if ilislriliuleil within the niiinii ipnlily
mid shall send notice hy mail In evmy ivmid uiiuer of prupmlv
within The apn iai assessinenl ilislrirl. {Jj Jrli 11it 81.A 1071)

Hiali'i.l 1- in.miLill.L11. As "' pen* -, Mupp. ins ill 11> |S.|j
vi*lni,t* i.l 11m* h.-i'linn me iiianilntniy. Ami sl.-|i. must In- laloi, in "i.l.i.
(nil  m-"ini’linii.-u  xvuli iliu- prm.is The steps in In- Inl.en |y .
nlli'Twi.e h tint Millh li-nl. Ailili-y v. ill miml In- fullnxv.il In lIn- i-i.ln pm

I ily “f Alirlnn,u:e, 1J Aln.ha ICH, 16 vi,eil In this M-t-likn uilhnnl Mil- Lin

5 il Hd25 MI'NUTI-al. (ilVUINMCNT 5 111 it 1)

(i.tl .1 vialimt, im>l him roitiu'il it lint
I*y r.ilii'n-.iti*»n (u valitlulc
tin® »is of a [i|rvluu.s ruiiiicil A iy
\ (ity 4&f Aidhniai;t.*, 13 AlLt-ku 1
Br. F. .Sullii m _sQ_Alasg. 1'JdI).
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i
\iul »-*i -“.in.nl m.t) mil In* imule
I») aiiolN** ruiinril.- Mnxl a:surt*liy

uti” rily luiiinil raunot niahu an ini-
liiTi\« ii.* nt, iiml miiiic ntlu*r city ruun-
«il, al u'dii'* later Aay, exertire tin*
elist n nun tu inilMis«. a part nf lin*
luii.lt ii iipuu atdittii K piopnty nun*
in. AMiy t City of Alielltt(iii;t’, 13
Ali'k.i lib. 05 F Supp |h'J 11).
Alas. 10.l).

IVin-ii ilrfret in priMTteilinK™  [i»i«r
lu avi-M itiiiil ma) lie rai-t-tL.—\VI* ic
no iippitiluiiily wan allt.r litl olijte*
lit piittr tu t*v n».-es»iinnt to pro-
It t nn.tiiisl tin* tturk, no imtiee u;t>
yittu tit. hi that Ilifir pinperly voiiltl
lu a- is.-nl for any p.ut »f tite iurt
of_ tin _ iijh ﬂ'-ein_a_iit, tli-re _was.__.nu

o |

thi'it  tli-y li.nl knnwli eleee  tt«ii |In*
eity eiinteiiiplati'U a»*eee-**inir tl.o m»t
of tin* iiul.lo\«'|liimil, ami tl.ne was
no slunvim* tlt.it tiny It.nl any know I*
i *lj;i* of tin* .liful in tlie |.mh
intts. tin . Idol il.e ri.fl t to i-l.j..i .in|
iiikiM npiin any »li fi-t-l in tin* piee
ini"H anterior to tlo a* e *nn-nt In
ir Kttilnkaii Iet'In«t|il. nl *|.iv Hull it
Alaska rr:i <| Ji.

Am. Jnr., AlLIt anil C.JS. nfer-

no is. IS Am. Inr, or |ot;.l
A er*Miii’it!.. § 57 «l :eil.
Hitiiyini* ii] LI of |.[|.ijlu'rty i.vioi.

to ili fi*iil tti's*1 im| lLviuo-nt Ly pm
trst. I'l ALIt >nit

Lnmp inn ,i.*:i  nniit for inipi »\e
infills up.iin | pio|-ity nwiasl in uii
elivi.li-tl rliar.., MO Al It PiJ

Snlliiiriiey nl rtatnloiy [tix«iMtin>
lor lit.niHK. I AlLH HUM

IYtilion of pittpeily iu'i.i. f.n In.
e.il iinprotcini‘iit, *5 A 111 11«

W nhliatvnl al tiirmr ol pililitiii
\H\ ALt MU

Clas'ih.'alititi of jtr'iC a*~ eei*«o¥l«
induce of pa)no ot |or intpr.Miiiit nts,
137 AlLlt IMI'L

r.ii C 1'S. M'loifipal i tiit*.ial|tt.i.

iy ptllg BXany 1007,

Ser. 2iltn7.AllLY. Itcrurd mvncr. The person in whu-'u mime prop-

eltv is listed mi the muhii-ipiil propeiTy tax roll as owner is con-
clusively presumed tu lie Ihe lentil owner nf mrnr-I il the owner is
unli.iowii, the nt essmunt may lie made apainst “in Liiown uwmr."
(JSL'i-h 118 SLA tli72)

Ser. 21NN Ohjerliuns and levision, (a) (),.jerjmns i the sl
pruvemeut plan may be liled iml less llian 1d nor more lliau lid davs
nlter publiralioii ot notieu on a ihile sperilied bv tin- as-iinlilj or
rolinvil Tin- assembly i vouin il m.iv by r<-obilion nppiove lIn* plan
ainl proceed with the impi‘ovrmeid it Ihe owners o¢ nnr-half in
vtilue of the pruf etty to he h*ncliled do not ohjeet in wiiliue.

(1) If idiLertinus uru nuulc hy Ihe owners nf pmperl" boaiiui!
one half of the estimated rusl nf the impinvemenl, the assembly uf-
council may md pvuvcetl with Ilit improv.-ment unirs.s it lexises the
plan In mrel the idijcvtluns and ihe obLections are reduced In less
llian 511 per rent A revise., plan shall be nppvuved and adopt, d as
nil oiipinal plan. (§ 2 eh 118 SL.A 1'I72)

See. 21LIELILNL Assessment mil. (a) Al anv linn* after projr.t
apple- al, tin- asseiuhly nr enuuiil shall te'ses-. Ihe milhotied |*im
renli-** ot tin nni apalust trail,, in piopurlion In P'oin-lil ier>-iwd
As i >smi-iils I.li\- lad eXeeeil ai tual 'oshh

[I.) the |nrial a“*uXiiiiiil roll *snliins [tiit] iit\ik Piii'li i
Hillllt <o >Vttt 1'l tI'CM I el iM T > THHE iIP*» ||t «
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<c) Tin* assembly nr council shall lix :i lime In In.tr ".hj.-In.iH
In [l lull. The inuniiip.il clerk shall minl :m as-.i'Luichl ami hcar-
iiij" in.lice liy in.ul tu each iivnnl miner uf ail asscwr.il tract m>| le.m
than la ilaya before the hearill)!. (§ 2ch 118 SLA 1117,

Itn:til In niljerl iii.ij In- viuhi-J.— Am. .lur. aml M.It ifrreu«-c- I-
A 1'O 1l liLiy In- li'M In L-ii'l Il.lim | AllY J°IL, dilinlill ul Local A
all lielil In ii nnu-ily s :i i-uurtii- nt nii-i-t , a 3 cl B
ri-n.luct nlii.-li n-i.ilir il mijinl nn-l A;—. -mcnt hy fmiit fmit ml.-

f”h”r'lUﬁ hn|uat|" |a||| rT't IT'm f| . H j.nlInn nf slrr|I a i -u-l-

|-|u|| ! Alaﬁl ma If‘ J|||a|n -nl Tax Mlur%”q h@){ n-nt fnr |n||*r|*|-|n -lil -,

Sic. 2<>||1IEI| lo:iriii|; ami setllenient. After the public heal-
iiiit. the assembly ul- iiuiucil .shall enrreet errors ami any ineipi.iiilies
in lhe mil When the mil is enrreeteil. the eierk shall su ei-rlilv
ti 2 eh 11S SLA 1HT72)

See. ISLIL'LINIL I'avmeciil. till The nsseinlily or eimn.
times uf payment, rate nf interest on unpniil inslalhm nl
liiupicnry nl as-ui-inenls I'aymeul may not In; reiuii.
lILin ln ilavs alter a.s-ersinenl I'aymeul may In* in one sum i lie
iii'lalimeiils, Iml a sum nr installment may in-l exeee.l  per n-n!
ol ihe nssee-til value uf the properly allerti.l [Ynally ami iiilere. |
are [lie same as lur real properly taxes.

? Within o) |Iays alter lixinp the lime nf payment, tin ni-miei
piil iIn 1. shall mail ;i slali-un-nl In Ihe owner of iirnr.I nl ea. h pmp
eriy assi-sseil. Tin* slalemeiil ilesinmiles Ihe property, Ihe n.i-0ss-
menl amount. Ill.; tinicuf tlelimilicuey. ami penalties.

(el Wiliin live il. igs nfler (lie slalcmtnlx are maileil. ihe cl.-cl
shall publish notice that the statements have been inaih 3

(i) As I --incuts are hen-- npuu the pinpcrlv assesml au.l are
prior ami paramuunt tu all liens excegt minilip.il lax liens They
may he cnimivil ;. pmvnl. 1in AS 2Ho'0'lIn" Jial'sm lor i-n-
li-i ieineiil ul pmpe||v lax lien-. I.i-ih H8SL.A 11172)

Pih|m 11) m|n| In ili-snilii il milt I'n-iiily .e,I-tii.-iu li.-i. |..r pilil.
r | iinit I'o in .lie i II:1I i mi ntll ||| piioi m|n| , ft ALIE il Al lt
xl|H Ewult nifl"n ”']idﬁf H||||tfII | 1||1m’ |m f- or U ii-iimeiil *f 1i . M

| Hull. i P tI |
R W ”' IItﬁ)luula)I(M S“n |Ir ”ﬂLW|mp-rbuﬂn|m”’“\u”u”'
in,, N Il,c [ Is0 l||r||||Auf| (Il

it 1&5 || 13'[{ & il oS o il Mg

Sec. J||||tI|7|| Itc.isscssiuciil. (ii) The iissemhlvnr councilshall
within uni yearcnrrci | any ilcliciem-y in a special asse.-sieenl foiim|
he a mill t.

(h) Nmie au.l hetiriuit must cniifurni In ln; imlial ussra-menl
prui eilun.-.i.

$ 2| @Iiihi M)Ml I A. ﬂ"\ﬁ "KM o + Jdur, e,

ti'aviuciit.s milhe iuili.il a-sr-im ntan. in'In. 1i the ..
erly npuu ren.-.icismriil.

I'll ' The reissi-ssmeilt hcinuies a iharpe upon tin pi"ﬂcil\ in.l-
willi lamlilii; failiue tu mmply f.itli any pirni-im. ul the  «
mint pruceiluie. 2 ch IIK SLA I'l/il

CiS nkniniy; r,1>" Mum?
ipil < hi, 5 JMIo{

Sec. 2 i"LIISO. tlhjcctinn anil :ilijical. (al Tl.c I aul-iilv or ea
lili', ufan i-s.-menl limy nut LI <mmt~-lesmhy a pci on vlio eInt
not tile v.ilh the iminicipal clerk a v.r.ilrn eilimi to tin as-v--

(h) The tlcrizin)! uf the iiS- cmbly 0. tn-H iipan an nli,eii. ii
may Imappc.ilcil to the superi ir mini wn'iilu Inil.ivs of Ihe .lap of
euiilirinalinn of the a-sessmenl mil.

(w8 1f no ohji-i'liun is lib.l or an appeal tu<i'ii will.in 2L+ <inn'
pruviileil in (Ins seelion, the assessinenl prnrrihiie -l all lie +m
sih n-il n-"ular ami valiil in ail respeets. (52 " 1S SI.\ l'a«2)

See. Jtllii'llISa. Special asscsslucul I'mils, (a) The a-it lilv ar
. may be uitilinaiice niilllnrh'e ihe issuance ainl >nknl pi ial
a-se -nil'lll ...ini.- |n pay till nrpail nl Ihe mst of *nunproc unilin
a spiii.il iissessiiii'ii: ilislriyt. The piincip.il ami inter' t al I-m |-
L-isitt il *iiall he payable eoly Iruiu lln- left nl -ptnal a- ¢ na-'il*
til'tinist Ihe propert?/ o lie lieni-lili o The a -r--.in. nls -luill eon li-
lule a sinkiir;; fuiiil for Ihe paymenl o' principal ami ii-lcre-1 on
the In.mi* Tlic pli'piily in-inlilnl mav lu- plc.h'nl hy I'e a-0 ull
hi loimi'il to si-cc.ic a payment.

flid 11p|h| ilefaull in a payment line on a spv'iial W' nn "l |- *wl
a Imillli'ller m.it eiilurce paien nl ol piilnipnl ainl inli 'e-i ami
is'.l»of lolletlion in aiivil adinn in Ihe same naninr .a.'l vrilli I’
-miltk i In 1 as ildinns Im ln fi-rei I niiie " iM"il"'U >" "Il real
plopi-rtv Turei'Inslile shall In; .ipaili-| all piur)eilv oil "hi b;*i*t
ini‘iila age in ili'f/mill 1lnpiinul ‘or leili luplimi ball lu- th - -tiiin
as in lhe case of a niorli".ipe loiv lo ure on leal pi"[*ciiy,
le| liel'uri. the a-U'liihIt ur «niitn il mav 1" ... a— -fnill
Iminijl -hail <ilahli'h a itiiaianlee "...1 anil appi“pii.ile lo lie
| | anmuallv n sum aileijiiali In eutri am ililieitm) in-mu i,
Faymenl f principal ami inliri 3 >f ".mb i uni In i.a-in nf
nnpaymeul olasse-amenls win nilue Money i meivi | L. tuai Imil’
lil.cn —ai‘iimslprnpetlv  Im iiouiiaymeul of a- > -im"ii ~ hall be
creilileil lu Thr uarmtye limil. Inlcri's't on Ihe I'lmr.iiilce Im *1
shall be a cosi uPIhe impi‘ovemenl ili-trici (5 2»h 11S*[. A | 1
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Ailiile 2. SiTViiu* Ari-ir>,

i jui><inm

Si*linn
*el S*T%I*'f tileili

See. 21LLi3.IM. Service Are.iv lill Senire nrent In priiviilr
jperisl MTviivs williin ii Intitin;-[i iii.i) Li: establish!"l, i.piialiil,
Hlivil nendniflu'il by J[ii* ;i >Pna4* by nullmiiii'v. Sprei.il .semret
illilin*j services lint prueiilril nn nn .urawiile basis within lin- bur-
emrli ot [k; burmii'li area milsitlc eilic.a nr n lii;:imi m ilill, .cut Irfi
nl stivii mllill) 1Iml |tinviiltil nil an niviivviili* basis nrin tin* Inn mil'll
iiir.i milsi'i- tilits. In ;i lii.t class Inn'niirli ln; assemblY iiiny I'vrr-
ri-i" “rillnn i Ctrvitt dirira smy pmver I'liinli'il n lirsl class riiy hy
[-tmr.il law; ill a seininl tliiss Imrancli nn cM'iris,: nf tin- |in\vtrs
innsl Im approved liy a niiijnrity nf dm ifiialilii-il vultrs residiiii!
williin Hit si-rviru area anil vnlini' nn dm ipm'limi at a ivinilar nr
«gnrial tli thiml.

(Id T'lie assembly inny levy nr authorize die li'vyiiip nf luvea,
rharjms. nr asst'ssimtils in sertitt areas In linaiite IIn- special ser-
\itts.

(tI Tlit assembly may providr fnr ajijniinli'il nr elu-liil board-
In sni'i iM*it dm liiriii'liini: ul special servires in seivite areiis.

(il A new- service area may mil lit tdahlidmd if. iinsi-lenl
v.illi dm Tlii'i'ii-es n| ail. X nl dm stale iniKliliiiinii dm niw*
-iiiiie tan lie [>m\iiltil liy a:i e.vi-lini; service area. by a  .salimi
In‘ii tily, nr by intiirjiiiralinii as at-ily.

() Ilie assembly may i'\i*rtise nr Hilitjile in a sen me art.i
iiliv [s.t i-seliitli may li. even-isiil by a lirsl class liin dm
aii"'i niil'iile tides. In a seniml tints bhinmmlt, cath cseiii t*| nr
ili lei*.iteil ninrr uni'll be approved by n mnjnrily vnle atam nlar
nr mattiiil I'lirtimi liebl williin the sertite area. The rale nl i.i\.iiinii
ami die i'-iiantc nf bonds are anhyert In assemble ;ilijn'n\.il (3 Jthi
[1ti SLA T1V2)

till. 1
JoKvtllt

SNt il |
Il tin dlinn uf Lin, | ?_u_yi iiim pl-, ') *h(F M
[ hi 11y, s il o) 1EX1)

Alliile 1. W

Tiil":?f' 1 winindis NEiNiii itm

Siv. I Usiilii. Liii'iil ImtimLiry toiiiiiiis-.iuii. (a) Tin* | *rd
Nliuvid.iiy i iiiififivsiiii m i\ rommlcr an>  |d'tivbiol] Inral <deu
iiirnt li"inilaiy ilunpc 1 may Jiir<«*i« pmp.frd rhaupi in (hr

IHETH

itk LMD i)
JHM 1)

[ton ainl Kvrhisinii.

MG, MM, G

Lyid.ilmr iliirini* iher liret 10 a nf any r«pnlur imi. Tin*
rimiipc g'_diall hivomu cllertive la ilay.n jtlrr it nlsiicn s uf 1lit
end r'f tin* M.*siwi, xvliirln'vn is rdilin- unlr.s |||s.||.~u*nvr|| Lv a
n -Lliilmil iiiiniiiti fin liv a majority ol lIn* tm ml."i: nf r.irh Imii =

(It) In ailililinn to !ur ica’-nlatinris ynvridiiiijr ammialimi by 1. ral
ai timi ailn|.Iril vinli i AS [1 IlihQ, tin: Lm al ISniuiiliry 1'nii ini:-
m- « .Shall, witiiiit wo days of Srlitriiil.irr 10, IH7LL rslahlirli pm-
mliur.'i fnr aiuir\alinii and I'Nrim.imi nf tnrrilmy hv ritin and
hniiiiiph:. hy Inral atlinn. The pioudmrs cslahlid.id undrr tliic
suitavtimi hall iirliulc

(1) a pmvi;Mnii iciliiiriiik (Im1 a pmpnsrd aniii*Nalinii and r%-
_hi-inn must n*apprnvrd hy a majority of the vnlu Svntim? nn thr
e ti M irsidiii)! within Tin* arr;* pinpu>»d In hr antirxnd nr i\-
rlinlrd;

flij pinvi inns (h.d tiitiniripal)}-numil pmpntv adjnitinp the
munil-ipality may In* amirxrd hy urdinaiirr willmul \n|rr a] pm .al;
and

(’i) pmyvisimis th.d ail ana adjniiiiii)’ the muniripalit.v niav hr
iiiin*\i*il hy nidiii.iiirr without an clct'timi if al pinpnly mvini 1
and \'n(i rs williin Thr an a prlilmn "hr a~rmhly »e enitiu il

(r) \ huiihd.ily i haiipr rlinlrd undrr (a) "f this sc*ti»»u pn «
vails over a hnimd;i»y rli.nii'r initialnl hy Imal :uliun, v.ih»ut
irpant U printit\ in lime. (,> 2rli 11S SI.LA 11)72)

I Imiut Litiiuilirifei> i hi.'titiif  mill.t in ili.il atr.n.i--in*ul. it tl.-
fiillilinIL 11 n . cilivd nf tigek i SIS N L IRX T 1D i Tim*

i (il tintlilinim: nf tin «\i.iii tm .- Lidiiliiil, iliiii« itxi? it i in lIn
nf 1nx LHilrlitin > 1hitln £ nil i 10" [tiil=>li. niiini -i in e« L.Mi I* Pii.'il"™* «
iV fliif nf h»t*LillM’*, lint jiitliri.il, rlilittii  |*iih.itiletii, 1> i* «.o"
jJuuar Tmiii *f 1*.ul'tuiki v. liar- «l11".h dial nl. » 1 1" lit.le ule if
Li.l., I 117 1iMIi in . 11'JJi: In a*lion Ioi\if»v 1'™=iti. | lllInl A"
If AiLIM X lii.it In < ill 1 All In.lith*. Lt 1y <t Al ImLif"  Si-1. 11 **le

B NL b 171 900 Fostilit bHOTE 2 LI (T N0 i1 atr el
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Bvliuri*5ii "1 imiiii DL b o Jtiitii il toeonun villit
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SENATE BILL 315
AN ACT RELATING TO ROAD IMPROVEMENT DISTRICTS

S3 315 establishes a mechanism through which municipalities
nc® ceive state funds to improve subdivision roads within
establishes ~ad Improvement Districts. Funds w ill be available
on a 50/50 match basis with one-half the funds being state
dollars, and the other half matched by assessments from the Road
Improvement District.

Under the legislation, a municipality would be allocated
funds based on the total road mileage in each Road Improvement
District. Each participating municipality will prepare a Needs
Assessment for expenditure of the funds. The municipality will
be responsible for maintenance of the roads.

The b ill was introduced June 15, 1983 by Senator Jan Faiks
and is pending in the Senate Transportation Committee with -

further referral to Finance.



SENATE BILL 315
AN ACT RELATING TO ROAD IMPROVEMENT PTSTRICTS

Sectional Analysis

Section 1. Adds a new Article, Road Improvement Districts, under
the existing Local Service Roads and Trails chapter.

PURPOSE

To facilitate funding for improving subdivision roads within a
road improvement district established with municipal ties or
under AS 29.63 (Special Assessments and Service Areas).

ALLOCATION OF FUNDS

(a) Each fiscal year a municipality shall receive funds based on
the total road mileage in each road improvement district, subject
to a 50% match by each road improvement district.

(b) A municipality shall disburse the funds based on a needs
assessment (which shall include the level of use, quality of road
surface and sub-surface, amount of traffic per day, and mainte-
nance costs).

(c) Funds allocated to a specific road improvement district
under this chapter shall be available for use for five years.
Should the monies not be spent or obligated, they become avail-
able for use in other road improvement districts within that

municipality. Should there not be other eligible road improve-
ments within that municipality, the funds shall be remitted back
to the state and shall lapse into the general fund.

(d) 50% of the construction costs shall be covered through
assessments within the road improvement district.

ELIGIBILITY
After establishing a road impr' vement district, a municipality
may apply for funds. DOT/PF nuy require the municipality to

submit a five-year plan for road improvement districts by October
1.

ADMINISTRATION

(a) A municipality shall establish road design and construction
standards which will be approved by DOT/PF.

(b) Construction contracts shall be awarded to the lowest bidder
who meets an established criteria of responsibility.



(c) Construction projects sv.all be administered by the munic-
ipality.

MAINTENANCE

A municipality will be responsible for the maintenance of roads
improved under this proyram either through a road maintenance
service area or on a contractual basis with DOT/PF or the munic-

ipality.

REPORT

By October 1 of each year, a participating municipality shall
submit a report to DOT/PF showing how the money was used in the
preceding 12 months. By the following December 1, the deoartmen
shall submit a report to the Governor showing the allocation of
funds.

DEFINITIONS
Includes the following:

(1) "construction” or "road improvement"” is the same as that
defined in AS 14.001 (construction, reconstruction, alteration,
improvement or major repair) and includes utility and drainage
costs, but excludes financial and right-of-wav costs; and

(4) "road improvement district”™ means a special assessment area
established under AS 29.63 for road improvements (AS 29.63
provides for the establishment Special Assessments and Service
Areas);

(5) "road maintenance service area" means a service area estab-
lished under AS 29.63 for road maintenance (AS 29.63 enables a
municipality to establish service areas to provide special
services and levy assessments or taxes to finance the special
services);

(6) "subdivision" is defined in AS 50.15.190(2) and means, in
part, (A) "the division of a tract or parcel of land into two or
more lots, sites, or other divisions for the purpose, whether
immediate or future, of sale or building development"™ and (B)
does not include cadastral plats, cadastral control plats,
open-to-entry plats, o: remote parcel plats created by or on
behalf of the state.
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February 1, 1984

John P. Coghill
Municipality of Nenar.a
Nenana, Alaska 99760

Dear Jack:

I am enclosing a copy of the amended version of SB 315, which 1is on
its way through the system. This could aid in correcting part of the
problem we have with the low allocations due to population factors.

We are trying to put a larger sum in the Local Service Roads and
Trails Program. As you know, tire Department of Transportation and
Public Facilities had attempted in the past to completely eliminate
the program. Last session we were successful in passing a $k> million
appropriation through the Legislature. This brought the program back
to life. Unfortunately, the Governor cut 30X, leaving us a total of
only $7 million for the entire State.

We are asking for more funds L*is year, and can use whatever support
you can give us.
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Two commissioners remain on the board even if the constitutional
amendment passes (see 42.40.020).

An annual report is required to the governor and the legislature
describing the operations and financial condition of the corpo—
ration during the preceding fiscal year (see 42.40.260).

An annual financial records audit is required by an independent
certified public accountant experienced in railroad accounting.
Standards of the ICC for a Class 1 railroad are to be used (>ee
42.40.270(a)).-

An annual performance audit is required to be conducted by a
recognized railroad management expert. Standards of the ICC for a
Class I railroad are to be used (see 42.40.270(a)).

The corporation is required to make available to an auditor ap—
pointed by the governor or to the legislative audit division all
financial records (see 42.40.270(b)).

A state oversight report is required before the corporation under—
takes any activity which would alter services provided by the
railroad or if they are applying for an appropriation for a service
which 1is not otherwise self-sustaining (see 42.40.280).

Specific legislative approval is required by law for any conveyance
of the corporation®s entire interest in land, any issuance of
bonding, major extensions cf the rail lines or leasing of land for
over 20 years if the corporation does not reserve a right to
terminate the lease (see 42.40.285).



(®)

®

(10)

(1)

<(12)

(13)

The corporation is required to orepare a long range capital im—

provement and program plan. 1,.i plan is required to be submitted
every five years but updated every year for the governor and the

legislature.

In addition to the specific legislative approval required in
42.40.285 for conveyance of land section 42.70.350 restricts all
land sales and restricts certain dispositions of land in the
railroad utility corridor.

The Department of Administration may participate in labor negoti—
ations between the corporation and the labor organizations (see
42.40.860).

A railroad labor relations agency appointed by the governor over—
sees all labor disputes.

Notice of legal action by the corporation 1is required to be given
to the Department of Law (see 42.40.902).

The governor may force sale of the of the railroad (see 42.40.940).
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Title

Includes a brief description of the main elements of the bill. The list
of statutes the corporation 1is exempt from is also included in the
title.

The statutes are:

AS 19 - Title 19 is the statute which sets out the duties of state
agencies in regard to highways and ferries and related activities.

AS 23.40 - Chapter 40 deals with the relationship between state
entities and labor organizations. But see Article 8 of this
legislation for Personnel and Labor Relations provisions.

AS 30.15 - Chapter 15 is concerned with state participation in port
facilities and development.

AS 35 - Title 35 sets out the duties and powers of the Department
of Transportation and Public Facilities with regard to public
facilities.

AS 37.05 - Chapter 05 1is the Fiscal Procedures Act. For provisions
in this legislation which replace similar provisions in the Fiscal
Procedures Act see Section 1, 3(A) and (F); 42.40.100(1) and (8);
42_.40.120(b)(4), (C)Y(Il); 42.40.260; 42.40.270.

AS 37.07 - Chapter 07 contains the Executive Budget Act. For
similar provisions in this legislation see 42.40.260; and 42.40.270



and 42.40.280.

AS 37.10.010 - 37.10.060 - Give the Department of Administration
duties related to Public Funds.

AS 37.10.085 prohibits financial aid to corporations by state or
political subdivisions.

AS 37.20 sets out a method for the state to receive federal pro—
perty. Sec. 42.40.360; 42.40.420 and 42.40.440 for comparable
provisions.

AS 37.25 1is the miscellaneous provisions of the public finance
title.

AS 38 - Title 38 is the Public Lands statute. For similar provi—
sions see 42.40.350; 42.40.360; 42.40.370; 42.40.380; 42.40.390;
42.40.400; 42.40.410; 42.40.420 and 42.40.430.

AS 39 - Title 39 is the public officer and employees statute. See
sections 112.40.020; 42.40.030; 42.40.040; (see also Sections
3,4,5, and 6); 42.40.050; 42.40.060 and Article 8 of this Act.

AS 44.62.040 - 44.62.320 - is the Administrative Procedures Act.
Rut see 42.40.150; 42.40.160; 42.40.170; 42.40.180; (see also
Section 8); 42.40.200; 42.40.210; 42.40.220 for similar provisions
contained in this Act.

*Section 1 This 1is a statement of legislative findings and purpose. In
(a) the legislature finds that the Alaska Railroad 1is an essential part
of the state transportation network that may cease to be an option
without state action. It also states that the railroad is necessary for
long-term economic growth of the state and an essential part of the
state transportation network. In (b) the purpose of the Act is stated
to be the creation of an entity to operate and manage the railroad
pending the transfer of the railroad to the private sector. That it
will be responsible for the uaragement of the financial and legal
obligations of the railroad, will constitute a ccmmon carrier under the
Interstate Commerce Commission, will have the ability to issue tax
erempt obligations, carry out 1its responsibilities on a self-sustaining
basis, and so that the best transportation can be provided supported by
state investment when necessary, the railroad may be operated prudently,
and borrowing by the corporation does not endanger the state®s own
borrowing capacity. It is also charged with protecting the railroad
utility corridor.

*Section 2
Section 47.40.010

The Alaska Railroad is established as a public corporation within the
Department of Commerce and Economic Development. However, Section 3
would remove the corporation from the Department oT Commerce and Eco—
nomic Development if the Constitutional amendment passes.



Section 42.40.020

The corporation is run by a board with nine members including the
Commissioner of Commerce and Economic Development, the Chief Executive
Officer of the Corporation and one appointed member who is a represen—
tative of the corporation®s organized labor. In addition, there are six
public members who may not be state employees. One of the public
members must have 10 years experience and one shall have been an execu—
tive official of a U.S. railroad. Except for the two public members
just mentioned, all public members must be registered Alaskan voters.
With the exception of the Commissioner of Commerce and Economic Develop—
ment and the chief executive officer, the board shall be confirmed by
the majority of the members of each house of the legislature in joint
session.

However, see Section 4 where 42.40.020 is amended if the Constitutional
Amendment passes. Under this amendment the Commissioner of Commerce and
Economic Development is removed from the board and the board is in—
creased to eight appointed members?

The House version3 [CSHB 512(Trsp)]3 is slightly differeni in that
it gives the governor more discretion in naming public members to
the board. In the Senate B ill the two railroad experts are manda-
tory members but in the House version they are optional. In
addition3 the Senate B ill requires all members of the board3 except
for the railroad, experts3 to be registered voters but in the House
B ill ihe two non-regiotered voters may be any two of the seven
public members. The House B ill also differs slightly in its
description of the work experience requirements of board members.
It allows work experience if it relates to fields relevant to this
Act while the Senate B ill just requires five years of business
experience. The Senate requirement is limited to business experi-
ence in Alaska while the House does not have a similar limitation.

Section 42.40.030 All members required to be confirmed by the Legis-
lature serve for staggered five year terms and serve at the pleasure of
the Governor. Section 10 sets up how the first board of directors will
serve which results in staggered terms for members that follow.

However, see Section 6 and Section 7 which amend 42.40.030 if the
Constitutional Amendment passes. Under the~se amendments a board member
could be removed only for cause.

Section 42.40.040 A vacancy on the beard is filled by the governor and
the appointment must he confirmed by the legislature. Despitea vacancy
the board may exercise its power if it has a quorum of members.

Section 42.40.050 An appointed member of the board received $250 for
each day he 1is engaged in the performance of duties as a board member?
and partial day provisions may be established by the board. In addi—
tion, he is entitled to per diem and travel expenses.

The House B ill3 [CSHB 51B(Trsp)]t provides for a $400per day
compensation rate.



Sec. 42.40.060 The board is to elect a chairman and vice-chairman from
its membership and appoint a secretary.

.Section 42.40.100 - The board is to manage the corporation according to
the guidelines provided in this section. This corporation is to be
generally self-sustaining, subject to the ICC consistent with the
Transfer Act and provide safe, efficient and economical transportation.
The board must apply to the legislature for appropriations if a service
is provided which 1is not self-sustaining,. |In addition, the board 1is
responsible for reviewing all land disposals so that future expansions
of the railroad are not restricted.

The Bouse B ill, [CSBB 512(Trsp)], does not include the provisron
requiring the corporation to apply for an appropriation if it
promides a service which is not self sustaining.

Sgctipn_4g.40. n0 The board appoints the chief Executive Officer of the

corporation and fixes his compensation. The Chief Executive Officer of
the corporation appoints other executive officers. The salaries of the
executive officers appointed by the Chief Executive Officer are subject
to board approval.

The House B ill, [CSHB 512(Trsp)], requires that the board approve
all executive officers appointed by the Chief Executive O fficer.

Section 42.40.120 By rule the board delegates duties necessary for the
management of daily affairs of the corporation to the Chief Executive
Officer. Within 60 days after it is established, the board must dele—
gate certain specified activities of the corporation. Some activities
are delegated but require specific board approval for final action.

In addition to the delegated activities which require board
approval found in the Senate version, the House B ill, [CSHB
512(Trap)], requires specific board approval to begin capital
projects with an estimated completion ccot of $500,000 or on
estimated completion time of more than one year.

Section 42.40.150 Meetings of the board are puolic with the exception
of executive sessions. The board provides by rule how notice of the
meetings shall be given. The board 1is required to keej. minutes of the
meetings.

In addition to the requirement that minutes be kept of the meetings
the House B ill, [CSHB 512(Trsp)), requires that a certified copy of
the public portion of the minutes cf each meeting be sent to the
governor and the legislature.

Section 42.40.160 A quorum 1is established as five and an affirmative
action by the board also requires five votes. The board may co" fer and
vote by teleconferencing but may not vote by proxy.

Section 42.40.170 Executive sessions are limited tomasters listed and
must be called by a majority vote. No action may betaken at an



executive session and discussion must be limited to the topic of the
motion or an auxiliary subject.

In the House B ill3 [CSHB 512 (Trsp)]3 the list of sibjeats to be
covered in an executive session is wore general in nature than the
list iv. Jre Senate B ill. In addition, the list is permissive
rather than an exclusive list. There is no majority vote require-
ment to call an executive session nor is there a prohibition
against taking action in an executive sessioyi. There is no rest-
riction to discuss only the topic contained in the motion.

Section 42.40.180 The board is to adopt rules to carry out the purposes
of this chapter. It is required to give public notice 15 days before it
adopts, amends or repeals a rule. Public notice consists of publishing
in at least three newspapers of statewide circulation and to persons
requesting notice. Every interested party must be given one hour to
testify and all relevant matter must be considered.

But see Section 8 which repeals the rule making procedure if the Consti—
tutional Amendment passes. In its place, the new section woull give alT
powers to adopt a rule making procedure to the board -~

The House B ill [CSHB 512 (Trsp)], leaves the development of x
procedure for providing notice and an opportunity to testify up to
the board. It shall establish this procedure within 90 days after
its first meeting. The board is also given the responsibility of
developing an emergency rule making procedure but the 90 day rule
does not apply to the development of this procedure.

Section 42.40.190 The board 1is required to set up a process for adop-
ting emergency rules. Emergency rules are to be limited to situations
where they are necessary for the orderly operation of the corporation®s
facilities or programs. The requirements of 42.40.180 need not be
followed but within 10 days public notice is to be given of the action.
Rules adopted under this section remain in effect for no more than 120
days unless the procedures of 42.40.180 are followed.

The House Billy iCSHB 512(Trsp)]3 has no similar restrictions or
requirements for emergency rules. In the preceding section, the
board is given full authority to set up o procedure for adopting
emergency ?>ule8 but the question of what topics may be covered by
the emergency rules is not addressed.

Section 42.40.200 Sets up a procedure for challenging a ruie adopted
under 42.40.180(a) and 42.40.190(a) but restricts the ability to declare
a rule invalid for procedural deficiency.

The House Billy [CSHB 512(Trsp.'J3 has no similar provision.

Section 42.40.210 The board may, by resolution, adopt the existing
rules without following the rule making procedure of 42.40.180.

The rules adopted by resolution may not be inconsistent with this
chapter or other state law. The House B ill also contains a



provision whereby the substance of previous federal rules may be
adopted however the operative effect of this provision is unclear.

Section 42.40.220 Records of the corporation are open to public inspec—
tion except the corporation may withhold certain matters from disclosure
by rule if they are of a nonpublic, privileged, or proprietary nature.

The House Billy [CSHB 512 (Trsp)13 requires that the board must by
rule identify the records as confidential before they are withheld
from the public.

Special Note: The House Billy [CSHB 512 (Trsp)]3 contains a
provrsvon on conflict of interest. No similar provision is con-
tained in the Sena'e Bill. The conflict of interest section in the
House Billy 42.40.2103 says a board neiber or executive officer may
not participate in +decision of the corporation if he3 or an
immediate family n:mber3 has an interest unless their interest is
remote. Interest and remote are defined and a procedure is set out
for situations where the application of the section is not clear.
In addition3 the board shall adopt rules to further define conflict
of interest and ethical rules 120 days after its first meeting.

Section 42.40.250 In addition to other powers authorized by law, the
corporation may exercise certain specified general powers listed in this
sectior.

In addition to slight drafting changes found in nimbus (10)3 (11)}
(19) urd (20) the House Billy [CSHB 512 (Tr,;p)]3 contains two
additional powers. Number (27) of the House B ill provides the
power to own subsidiary companies or enter into agreements where
part ownership cr a similar interest in another corporation is part
of the agreement. Number (28)3 of the House B ill seems to allow
additional railroad activity which could technically be beyond the
powers to extend the curreyit railroad facility.

Special Note: The House Billy [CSHB 512(Trsp)]3 contains a section
rcquvrtng an oversight report to the governor and the legislature
before certain action is taken (Sec. 42.40.280). The Senate B ill
contains no similar provision.

Section 42.40.260 A report describing the operation and financial
condition of the corporation during the preceding fiscal year of the
railroad shall be distributed to the governor and the legislature within
90 days after the fiscal year ends.

The House Billy [CSHB 512 (Trsp)]3 also includes a provision that
the report may include suggestions for legislation relating to the
structurey powers or duties of the corporation or to operate
faciliH# of the corporation.

Section 42.40." 70 The board must have the records of the corporation
audited annually. Corporation records will be made available to ar.
auditor appointed by the governor or to the legislative audit division.



In addition, the board is required to have anannual performance audit
conducted by a recognized railroad management, expert.

In the House B ill, [CSHB 512 (Trsp)], the performance audit is to
be conducted by a qualified professional performance auditing firm
rather than a railroad management expert as provided in the Senate
Bill.

Section 42.40.280 The board must adopt a long-range program and capital
improvement plan. The plan covers a five year period and must be
updated annually. Copies of the updated planare to be provided to the
governor and the legislature by December 1 of each year.

The House B ill, [CSHB 512 (Trsp)], requires separate reports for
each subject area. In addition, the board is required to consult
with other state agencies xSheyi they develop the plans if another
state agency is affected by their plans.

Section 42.40.320 The corporation may not issue stock, pay d-"vidends,
make private distributions of assets, make loans to board members or
employees or engage 1in business for private benefit. The corporation

may defend and indemnify a current or former employee, agent, or board
member against costs incurred in connection with a civil orcriminal
action if the person acted ingood faith on behalf of the corporation
and within the scope of his official duties or powers. The corporation
may purchase insurance to protect its employees, agents, and board

members for actions arising out of the performance or failure of perfor—
mances of duties for or employment with the corporation.

Section 42.40.350 Land acquired by the corporation is under the control
of the corporation. Railroad rights-of-way or easements are »ail road
utility corridors. Land other than right-of-way or easements is rail
land. Future railroad utility corridors must be at least 100 feet wide
on both sides of the center line of the extended main or branch line, or
may be less if adjoining land does not belong to the corporation.
Portions of the utility corridor may be leased or rented for other
transportation services if the use does not restrict other parallel uses

of the utility corridor. The corporation may sell or leaserail land
however, none of the railroad utility corridor may be sold.
The House B ill, [CSHB 512(Trsp)], requires legislative approval for

sale of rail land.

Section 12.40.360 The board may nominate federal land for state selec—
tion for a railroad purpose. The Commissioner of Natural Resources
would acquire the land through the federal land selection process.

In addition, the board may request any state land from the Department of
Natural Resources. Upon receipt of the written request the Commissioner
of the Department of Natural Resources must reserve the land in the
railroad"s name for 180 days.

Section 42.40.370 When the railroad requests state land under the
preceding section the Commissioner has 90 days to reply in writing



whether or no thp request has been denied, denied in part or if the
request has been granted. A conveyance under this section may be for
less than fair market value and, absence a reservation to the contrary,
vest full ownership of surface and subsurface rights. The land may be
reconveyed back to the state if it is no longer necessary for the
corporation®s purposes.

The House B ill, [CSHB 512 (Trsp)], does not contain a provision
allowing transfer to the corporation for less than fair market
value.

Section 42.40.380 The corporation is authorized to relocate rail
facilities to state land when an emergency exists. The Chief Executive
Officer makes the determination that it is necessary to relocate for
safe and adequate rail operations. After the relocation the corporation
is required to notify the Department of Natural Resources.

The House B ill, [CSHB 512 (Trsp)], does not require an emergency
condition, rather it says simply that a physical condition must

require relocation. However, the House B ill requires concurrence
of Department of Natural Resources before ihe move.

Section 42.40.390 The board may develop rules governingland used bya
third party. TFle rules are to protect the common health, safety, and
welfare of the public and may not be limited by leases, contracts or
other transaction.

No comparable provisions i\ Je House B ill.

Section 42.40.400 The corporation 1is authorized to exercisethepower
of eminent domain and declaration of taking.

Section 42.40.410 The corporation may vacate land acquired for railroad
purposes by filing in the appropriate recording district.

Section 42.40.420 The corporation may acquire interests in federal land
on its own behalf.

Section 4?.40.430 The corporation may authorized municipal use of rail
land®. It may also authorize a walkway or trail on the utility corridor
so long as parallel uses are not restricted. Refore authorizing the use
of either rail land or the utility corridor, the municipality must sign
a hold harmless agreement and indemnify the corporation for any judgment
against it for use related to the municipal use. When the corporation
determines the use 1is inconsistent with expansion or replacement of
railroad facilities the municipal use must be stopped.

The House B ill, [CSHB 512(Trop)], allows the granting of a right-
of-way on any rail property for use of a pedestrian walkway or
trail. It does not contain a provision protecting parallel uses of

the railroad corridor nor does it state who shall determine when
the municipality shall vacate the right-of-way if it interferes
with rail use.



Section 42.40.440 The corporation may acquire surplus oroparty from
either the federal government or the state.

Special Note: The House B ill contains a provision requiring
compliance with state law if pesticides or herbicides are used by
the corporation.

Section 42.40.500 A liability incurred by the corporation may be
satisfied only from the assets of the corporation and no creditor has a
right of action against the state.

Section 42.40.510 The corporation must obtain a fidelity bond for its
board members and officers responsible for finances.

Section 42.40.520 The corporation 1is required to keep in force all
manners of insurance to protect its assets, services, and employees from
any potential liability. It may, however, provide for certain self-
insurance retentions.

The corporation must provide public liability insurance under the
House B ill. It is not authorized to self-insure.

Section 42.40.530 Revenue generated by or appropriated to the corpora-
tion shall be retained and used for railroad purposes by the corpora—
tion.

Section 42.40.540 With the concurrence of the governor, the corporation
may request an appropriation from the legislature to assist it in
carrying out its general powers and preparing long-range expansion and
capital improvement plans.

Section 42.49.600 The corporation may issue bonds and bond anticipation
notes. The principal and interest are payable from corporation assets.
The board shall by resolution establish the form and manner of execution
of bonds or bond anticipation notes. They may be sold as determined by
the board and shall mature at the time, not exceeding 50 years from
their date, determined by the bnard. The proceeds from the bonds may
not be used for any other purpose than that for which the instruments
were originally issued. There is also a list of mandatory requirements
that the instruments must comply with.

Special Note: The House B ill, [CSIIB 51?.(Trsp)], sections on bonds
and notes is substantially different from the Senate version.
However, the powers, duties and obligations, of the corporations in
relation to its ability to raise money through bonding ostensibly
remains the same.

Section 47?.40,610 Bonds and notes issued by the corporation are nego-
tiable instruments.

Section 42.40.620 Bonds and notes issued by the corporation are securi—
ties™ in which all” public bodies of the state and other financial enti—
ties may invest funds.



Section 42.40.630 Payment of the principal jr interest on lands may be
made from assets or revenue of the corporation regardless of the source.

Section 42.40.640 This section authorizes the board to enter into
certain agreements with holders of the bonds or bond anticipation notes
and provides for a general authority to enter into additional agreements
in the absolute discretion of the board if an agreement will make bonds
or notes more marketable.

Section 42.40.650 The corporation may issue inter.m receipts or tempo-
rary bonds or bond anticipation notes exchangeable for bonds or bond
anticipation notes once they have been executed.

Section 42.40.660 The corporation may issue refunding bonds. They may
be sold or exchanged for outstanding bonds and theproceedsapplied to
the purchase, redemption or payment of outstanding bonds.

Section 42.40.670 The board is required to retain a financial advisor
independent cfan underwriter who is negotiating with them for a bond
sale.

Section 42.40.680 The signatures of corporation officers on bonds or
notes are valid regardless of the officers” current relationship to the
corporation.

Section 42.40.690 The pledge of assets of the corporation to the

payment of bonds or notes is valid and the assets are subject to the

lien of the pledge without physical delivery or other act. The corpora—
tion is not prohibited from selling assets subject to a pledge.

Section 42.40.700 A holder of bonds or notes or a trustee may enforce
all rights under this chapter, the trust agreement or resolution, or any
other contract executed by the corporation relating to the bonds or
notes and may compel the performance of duties of the corporation
required by law or the trust agreement or resolution.

Section 42.40.710 The state is not liable for the debts of the corpora—
tion"! Fonds and notes are payable solely from the revenue or assets of
the corporation and are not a liability of the state or a pledge of the
faith and credit of the state. Each bond and not issued by the corpora—
tion must contain a stat ment that the corporation is not obligated to
pay it except from the revenue or assets pledged for it and neither the
faith and credit nor the taxing power of the state is pledged to the
payment of it.

Section 42.40.720 An officer, board member, or employee of the corpo—
ratTorTITnoTluFject to personal liability because of the execution or
issuance of bonds or notes.

Section 42.40.750 Employees of the railroad are employees of the
corporation and not of the state. Laws relating to public employees do
not apply.



Section 42.40.760 The provisions of the Public Employee Relations Act
do not apply. However, non-executive officials may organize and engage
in collective bargaining.

Section 42.40.770 The board or the employees organization may request
the Department of Administration to participate in their contract
negotiations. Any labor agreement accepted by the two parties must have
a grievance procedure which has binding arbitration as its last step.

The House B ill3 [CSHB 512(Trsp)]3 provides that the Department of
Administration may participate in labor negotiations without
stating at whose invitation or if in fact they need to be invited
to participate. In additions the corporation is required to confer
with the Department of Administration before entering into labor
negotiations.

Section 42.40.780 There 1is created a railroad labor relations agency
made up of three members appointed by the governor. The agency shall
perform the functions described in AS 23.40.090 - 23.40.190 which are
the functions currently carried out by the state personnel board for all
state employees.

It should be noted that the House B ill3 (CSHB 512(Trsp)]} has
spelled out the provision of AS 2,3.40.090 - 23.40.190 rather than
cite them as the Senate B ill does. Those provisions can be found
in the House B ill at; 42.40.740 which is cited as AS 23.40.090 in
the Senate B ill; 42.40.750 which is dted as AS 23.40.100 in the
Senate B ill; 42.40.760 which is cited as AS 23.40.110 in the Senate
Bill; 42.40.770 which is cited as AS 33.40.120 in the Senate B ill;
42.40.780 which iscited as AS 23.40.130in the Senate B ill;
42.40.790 which iscited as AS 23.40.140in the Seriate B ill;
42.40.800 which iscited as AS 23.40.150in the Senate B ill;
42.40.810 which iscited as AS 23.40.160in the Senate B ill;
42.40.820 which iscited as AS 23.40.170in the Senate B ill;
42.40.830 which iscited as AS 23.40.180in the Senate Bill; and
42.40.840 which is a slightly modified version of AS 23.40.190
cited in the Senate B ill. The difference between the Senate cite
and 42.40.840 is that the railroad labor relations agency acts on
its own to initially name the mediator while the Senate cite allows
one of the parties to request a mediator. In addition> the House
version requires that the mediator be mutually agreeable to both
parties and shall be chosen from a list of seven qualified media-
tors/arbitrators knowledgeable in railway labor agreements. The
Senate cite has no similar provision.

Section 42.40 790 Railroad employers have a full right to strike if a
collective bargaining unit votes to do so by secret ballot. However,
the parties m?y agree in writing to submit interpretation or application
disputes to tr arbitrator. Under this provision the railroad employees
clearly fall u, der 23.40.200(a)(3) which ™& commonly referred to as
"class 3" employes.

The House B ill has a substantial rewrite of this section. Basic-
ally the House has the employees somewhere between class 2
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employees and class 1 employees (see AS 23.40.200). In the House
version the employees are permitted to strike for a limited time
and may be enjoined by a court of law at the request of the corpo-
ration. After being enjoined the dispute is automatically sent to
binding arbitration. The arbitrator is the same person as was the
original mediator chosen under 42.40.840.

Section 42.40.800 Prohibits use of corporation money, assets or pro—
perty for political activity except lobbying on matters which directly
affect the corporation. It provides for a $5000 penalty for violation
of this section.

The House B ill3 [CSHB 512(Trsp)], has no similar provision.

Section 42.40.810 Prohibits requiring or coercing employees to under-
take activities, or restrain from activities, except as directly related
to the performance of their official duties.

The House Billy [CSHB 512(Trsp)] has no similar provision.

SpecialNote: In addition to the provision found in the Senate

B ill, the House B ill contains two additional 'vovisionsj 42.40.870
and 42.40.880. 42.40.870 alltws the deductuof union dues from
an employee’s wages3 it should be noted that the power to make such
an agreement exists under 42.40.760(b)(2) which is cited as AS
23.40.110 under the Senate B ill. 42.40.880 provides for areli-
gious exception from the payment of union dues.

Section 42.40.900 Claims involving activities of the railroad shall be
brought against the corporation and not against the state. The corpo—
ration board members and employees have the same immunities from liabi—
lity for claims against the corporation as do other state officers.
Claims against the corporation must first go through an administrative
appeal process to the Department of Administration before going to court
action.

Section 42.40.910 The property of t. e corporation and its assets are
exempt from taxes and special assessments of the state or a political
subdivision of the state. Bonds and notes issued by the corporation are
exempt from taxation except for inheritance, transfer, and estate taxes.

Section 42.40.920 The corporation is exempt from the jurisdiction of
the Alaska Transportation Commission. In addition, it is exempt from
the following statutes:

The statutes are:

AS 19 - Title 19 is the statute which sets out the duties of state
agencies in regard to highways and ferries and related activities.

AS 23.40 - Chapter 40 deals with the relationship betv/een state
entities and labor organizations. But see Article 8 of this
legislation for Personnel and Labor Relations provisions.



AS 30.15 - Chapter 15 is concerned with state participation in port
facilities and development.

AS 35 - Title 35 sets out the duties and powers of DOT&PF with
regard to public facilities.

AS 37.05 - Chapter 05 is the Fiscal Procedures Act. For provisions
in this legislation which replace similar provisions in the Fiscal
Procedures Act see Section 1, 3(A) and (F); 42.40.100(1) and (8);
42.40.120(b)(4), (@©)(I1); 42.40.260; 42.40.270.

AS 37.07 - Chapter 07 contains the Executive Budget Act. For
similar provisions in this legislation see 42.40.260; and 42.40.27C
and 42.40.280.

AS 37.10.010 - 37.10.060 - Give the Department of Administration
duties related to Public Funds.

AS 37.10.085 prohibits financial aid to corporations by state or
political subdivisions.

AS 37.20 sets out a method for the state to receive federal pro—
perty. Sec., 42.40.360; 42.40.420 and 42.40.440 for comparable
provisions.

AS 37.25 1is the miscellaneous provisions of the public finance
title.

AS 38 - Title 38 1is the Public Lands statute. For similar provi—
sions see 42.40.350; 42.40.360; 42.40.370; 42,40.380; 42.40.390;
42.40.400; 42.40.410; 42.40.420 ar.d 42.40.430.

AS 39 - Title 39 is the public officer and employees statute. See
sections 112.40.020; 42.40.030; 42.40.040; (see also Sections
3,4,5, and 6); 42.40.050; 42.40.060 and Article 8 of this Act.

AS 44.62.040 - 44.62.320 - is the Administrative Procedures Act.
But see 42.40.150; 42.40.160; 42.40.170; 42.40.180; (see also
Section 8); 42.40.200; 42.40.210; 42.40.220 for similar provisions
contained in this Act.

Section 42.40.930 If provisions of this Act conflict with the provi—
sions of other law, the provisions of this Act prevail. Where possible,
provisions of the Act shall be construed so that they do not conflict
with the Alaska Railroad Transfer Act of 1982.

Section 42.40.940 The assets of the corporation revert to the state if
it ceases to exist.

Section 42.40-980 Definitions of the chapter are provided.

The House Billy [CSHB 512(Trsp)]t has a substantially different
list of positions under executive officer.



Section 42.40.990 The short title of this chapter is the Alaska Rail-
road Corporation Act.

Section 3 Amends 42.40.010 by removing the corporation from the Depart-
ment of Commerce and Economic Development if the Constitutional Amend—
ment passes.

Section 4 Amends 42.40.020(a) 1if the Constitutional Amendment passes by
removing the Commissioner of Commerce and Economic Development from the
board and increases the appointed members of the board from seven to
eight.

Section 5 Amends 42.40.020(e) by removing reference to the Commissioner
of Commerce and Economic Development if the Constitutional Amendment
passes.

Section 6 Amends 42.40.030 if the Constitutional Amendment passes by
removing reference to the Commissioner of Commerce and Economic Develop—
ment and by removing the ability of the governor to remove board members
at his pleasure.

Section 7 Amends 42.40.030 if the Constitutional Amendment passes by
adding a new section which would state specific reasons for which a
governor may remove board members.

Section 8 Repeals 42.40.180 if the Constitutional Amendment passes and
replaces it with a new section. The new section gives the board dis—
cretion in adopting a rule making process.

Section 9 The corporation must prepare a report on the long-term
operations of the railroad that is due January 1, 1988. The report
shall 1include recommendations on the transfer of railroad operations to
the private sector.

Section 10 Members of the first board of directors serve terms that
differ in length anH will result in staggered terms for members that
follow.

Section 11 Existing collective bargaining agreements are to be adopted
by the corporation and remain in effect for two years. Within 180 days
of the first meeting the board and the unions shall establish a proce—
dure for renegotiating the existing collective bargaining agreements.

Section 12 Repeals 42.40.190 and 42.40.200 if the Constitutional
Amendment passes.

Section 13 The effective date of Section 3-8 and 12 is the effective
date of the Constitutional Amendment should it pass. Section 12 sec—
tions 1,2 and 9-11 take effect immediately.
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Title

Includes a brief description of the main elements of the bill. The list
of statutes the corporation is exempt from is also included in the
title

The statutes are:

AS 19 - Title 19 is the statute which sets out the duties of state
agencies in regard to highways and ferries and related activities.

AS 23,40 - Chapter 40 deals wit\ the relationship between state
entities and labor organizations. But see Article 8 of this
legislation for Personnel and Labor Relations provisions.

AS 30.15 - Chapter 15 is concerned with state participation in port
facilities and development.

AS 35 - Title 35 sets out the duties and powers of the Department
of Tran:po"tation and Public Facilities with regard to public
facilities.

AS 37.05 - Chapter 05 is the Fiscal Procedures Act. For provisions
in this legislation which replace similar provisions in the Fiscal
Procedures Act see Section 1, 3(A) and (F); 42.40.100(1) and (8);
42_.40.120(b)(4), (0(11); 42 40.260; 42.40.270.

AS 37.07 - Chapter 07 contains the Executive Budget Act. For
msimilar provisions in this legislation see 42.40.260; and 42.40.270
and 42.40.280.

AS 37.10.010 - 37.10.060 - Give the Department of Administration



duties related to Public Funds.

AS 37.10.085 prohibits financial aid to corporations by state or
political subdivisions.

AS 37.20 sets out a method for the state to receive federal pro—
perty. Sec. 42.40.360; 42.40.420 and 42.40.440 for comparable
provisions.

AS 37.25 1is the miscellaneous provisions of the public finance
title.

AS 38 - Title 38 is the Public Lands statute. For similar provi—
sions see 42.40.350; 42.40.360; 42.40.370; 42.40.380; 42.40.390;
42.40.400; 42.40.410; 42.40.420 and 42.40.430.

AS 39 - Title is the public officer and employees statute. See
sections 112.40.020; 42.40.030; 42.40.040; (see also Sections
3,4,5, and 6); 42.40.050; 42.40,060 and Article 8 of this Act.

AS 44.62.040 - 44.62.320 - is the Administrative Procedures Act.
But see 42.40.150; 42.40.160; 42.40.170; 42.40.180; (see also
Section 8); 42.40.200; 42.40.210; 42.40.220 for similar provisions
contained in this Act.

¢Section 1 This 1is a statement of legislative findings and purpose. In
@) the legislature finds that the Alaska Railroad is an essential part
of the state transportation network that may cease to be an option
without state action. It also states that the railroad is necessary for
long-term economic growth of the state and an essential part of the
state transportation network. In (b) the purpose of the Act is stated
to be the creation of an entity to operate av.d manage the railroad
pending the transfer of the railroad to the private sector. That it
will be responsible for the management of the financial and legal
obligations of the railroad, will constitute a common carrier under the
Interstate Commerce Commission, will have the ability to issue tax
exempt obligations, carry out its responsibilities on a self-sustaining
basis, and so that the best transportation can be provided supported by
state investment when necessary, the railroad may be operated prudently,
and borrowing by the corporation does not endanger the state®s own
borrowing capacity. It is also charged with |rotecting the railroad
utility corridor.

+Section 2
Section 4~2~.40.010

The Alaska Railroad is established as a public corporation within the
Department of Commerce and Economic Development. However, Section 3
would remove the corporation from the Department oT Commerce and Eco—
nomic Development if the Constitutional Amendment passes.

Section 42.40.020
The corporation 1is run by a board with nine members including the Chief
Executive Officer of the Corporation a.;d one appointed member who 1is a



representative of the corporation®s organized labor. In addition, there
are six public members who may not be state employees. One of the
public members must have 10 years experience and one shall have been an
executive official of a U.S. railroad. Except for the tvw/o public
members just mentioned, all public members must be registered Alaskan
voters. With the exception of the chief executive officer, the board
shall be confirmed by the majority of the members of each house of the
legislature in joint session.

However, see Section 4 where 42.40.020 1is amended if the Constitutional
Amendment passes. Under this amendment, tFie Commissioner of"Commerce
and Economic Development is removed from the board and the"board 1is
increased to eight appointed membersT

Section 42.40.030 All members required to be confirmed by the Legis-
lature serve for staggered five year terms, and can only be removed for
cause. Section 10 sets up how the first board of directors will serve
vhich results in staggered terms fo*- members that follow.

However, see Section 6 and Section 7 which amend 42.40.030 if the
Constitutional Amendment passes. Under these amendments a board member
could be removed only for cause.

Section 42.40.040 A vacancy on the board is filled by the governor and
the "appointment tf.ist be confirmed by the legislature. Despite a vacancy
tne board may exercise its power if it has a quorum of members.

Section 42.40.050 An appointed member of the board received $400 for
each day he 1is engaged in the performance of duties as a board members
and partial day provisions may be established by the board. In addi—
tion, he is entitled to per diem and travel expenses.

Sec. 42.40.060 The board is to elect a chairman and vice-chairman from
its membership and appoint a secretary.

Section 42.40.100 - The board is to manage the corporation according to
the guidelines provided in this section. This corporation is to be
generally self-sustaining, subject to the ICC consistent with the
transfer Act and provide safe, efficient and economical transportation.
The board must apply to the legislature for appropriations if a service
is provided which 1is not self-sustaining. In addition, the board is
resporsible for reviewing all land disposals so that future expansions
of the railroad are not restricted.

42_40.HQ The board appoints the Chief Executive Officer of the
corporation and fixes his compensation. The Chief Executive Officer of
the corporation appoints other executive officers. The salaries of the
executive officers appointed by the Chief Executive Officer ere subject
to board approval.

Section 42,40.120 By rule the board delegates duties necessary for the
management of daily affairs of the corporation to the Chief Executive
Officer. Within 60 days after it is established, the board must



delegate certain specified activities of the corporation. Some acti—
vities are delegated but require specific board approval for final
action. Specific board approval is required for projects with an
estimated completion cost of $500,000 or more or an estimated completion
time of more than one year.

Section 42.40.150 Meetings of the board are public with the exception
of executive sessions. The board provides by rule how notice of the
meetings shall be given. The board is required to keep minutes of the
meetings.

Section 42.40.160 A quorum is established as five and an affirmative
actior by the board also requires five votes. The board may confer and
vote by teleconferencing but may not vote by proxy.

Section 42.40.170 Executive sessions are limited to matters listed. No
action may be taken at an executive session and discussion must be
limited to the topic of the motion or an auxiliary subject.

Section 42.40.180 The board is to adopt rules to carry out the purposes
of this chapter. It is required to give public notice 15 days before it
adopts, amends, or repeals a rule. Public notice consists of publishing
in at least three newspapers of statewide circulation and to persons
requesting notice. Every interested party must be given one hour to
testify and all relevant matter must be considered.

But see Section 8 which repeals the rule making procedure if the Consti—
tutional Amendment passes. In its place, the new section would give all
powers to adopt a rule making procedure to the board.

Section 42.40.190 The board 1is required to set up a process frr adop-
ting emergency rules. Emergency rules are to be limited to situations
where they are necessary for the orderly operation of the corporation®s
facilities or programs. The requirements of 42.40.180 need not be
followed but within 10 days public notice is to be given vf the action.
Rules adopted under this section remain in effect for no n.ore than 120
days unless the procedures of 42.40.180 are followed.

Section 42.40.200 Sets up a procedure for challenging a rule adopted
under 42.407180(a) and 42.40.190(a) but restricts the ability to declare
a rule invalid for procedural deficiency.

Section 42.40.210 The board may, by resolution, adopt the existing
rules without following the rule making procedure of 42.40.180.

Section 42.40.220 Records of the corporation are open to public inspec-
tion except the corporation May withhold certain matters from disclosure
by rule if they are of a nonpublic, privileged, or proprietary nature.

Sec 42.40.230 A board member or executive officer may not participate
in a decision of the corporation if he, or an immediate family member,
has an interest unless their interest is remote. Interest and remote
are defined and a procedure is set out for situations where the applica—
tion of the section is not clear. In addition, the board shall adopt



rules to further define conflict of interest and ethical rule 120 days
after its first meeting.

Section 42.40.250 |a addition to other powers authorized by law, the
corporation may exercise certain specified general powers listed in this
section. The corporation does not have the power of eminent domain nor
may it sell land.

Section 42.40.260 A report describing the operation and financial
condition of the corporation during the preceding fiscal year of the
railroad shall be distributed to the gn””~or and the legislature within
90 days after the fiscal year ends, .n analysis of at least three
corporation initiated attempts to sell the railroad to private enter—
prise must be included everyfive years.

Section 42.40.270 The board musthave the records of the corporation
audited annually. Corporation records will be made available to an
auditor appointed by the governor or to the legislative audit division.
In addition, the board is required to have an a.inual performance audit
conducted by a recognized railroad management expert.

Section 42.40.280 The board must adopt along-range program and capital
improvement plan. The plan covers a five year period and must be
updated annually. Copies of the updated plan are to be provided to the
governor and *,ie legislature by December 1 of each year.

Section 42.40.310. Requires a written report to the governor and the
legislature before a major change in service or extension of over 25
miles. In addition, a written report is also required for bonding.
Over $5,000,000 or for an appropriation if it is required for a service
which is not self-sustaining.

Section 42.40 320 The corporation may not issue stock, pay dividends,
make private distributions of assets, make loans to board members or
employees rr engage in business for private benefit. The corporation

may defend and indemnify a current or former employee, agent, or board
member against costs incurred in connection with a civil or criminal
action if the person acted in good faith on behalf of the corporation

and within the scope of his official duties or powers. The corporation
may purchase insurance to protect its employees, agents, and board
members for actions arising out of the performance or failure of perfor—
mances of duties for or employment with the corporation.

Section 42.40.350 Land acquired by the corporation 1is under the control
of the corporation. Railroad rights-of-way or easements are railroad
utility corridors. Land other than right-of-way or easements is rail
land. Future railroad utility corridors must be at least 100 feet wide
on both sides of the center line of the extended main or branch line, or
may be less if adjoining land does not belong tc the corporation.
Portions of the utility corridor may be leased or rented for other
transportation services if the use does not restrict other parallel uses
of the utility corridor. The corporation may lease rail land for fair
market value.



Section 42.40.360 The board may nominate federal land for state selec-
tion for a railroad purpose. The Commissioner of Natural Resources
would acquire the land through the federal land selection process.

In addition, the board may request any state land from the Department of
Natural Resources. Upon receipt of the written request the Commissioner
of the Department of Nature® Resources mrst reserve the land in the
railroad"s name for 180 days.

Section 42.40.370 When the railroad requests state land under the
preceding section the Commissioner has 90 days to reply in writing
whether or no the request has been denieu, denied in part or if the
request has been granted. A conveyance under this section may be for
less thao fair market value and, absence a reservation to the contrary,
vest fu". ownership of surface and subsurface rights. The land may be
recAnveyed back to the state if it is no longer necessary for the

co> jration"s purposes.

Section 42.40.380 The cc poration is authorized to relocate rail
facilities to state land when an emergency exists. The Chief Executive
Officer makes the determination that it is necessary to relocate for
safe and adequate rail operations. After the relocation the corporation
is required to notify the Department of Natural Resources.

4
Section 42.40.390 The board may develop rules governing land used by a
third party. TITe rules are to protect the common health, safety, and
welfare of the public and may not be limited by leases, contracts or
other transaction.

Section 42.40.410 The corporation may vaca+j land acquired for railroad
purposes by filing in the appropriate recording district.

Section 42.40.420 The corporation may acquire interests in federal land
on its own behalf.

Section 42.40.430 The corporation may authorized municipal use of rail
land. It may also authorize a walkway or trail on the utility corridor
so long as parallel uses are not restricted. Before authorizing vhe use
of either rail land or the utility corridor, the municipality must sign
a hold harmless agreement and indemnify the corporation for any juigment
against it for use related to the municipal use. When the corporation
determines the use 1is inconsistent with expansion or replacement ot
railroad facilities the municipal use must be stopped.

Section 42.40.440 The corporation may acquire surplus property from
either the federal government or the state.

Section 42.40.450 No land of the railroad may be claimed under adverse
possession.

Section 42.40.460 Requires that the railroad comply with all state
pesticidV. and herbicide laws or regulations.
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Section 42.40.500 A liability incurred by the corporation may be
satisfied only from the assets of the corporation and no creditor has a
right of action against the state.

Section 42.40.510 The corporation must obtain a fidelity bond for its
board members and officers responsible for finances.

Section 42.40.520 The corporation is required to keep in force all
manners of insurance to protect its assets, services, and employees from
any potential liability. It may, however, provide for certain self-
insurance retentions.

Section 42.40.530 Revenue generated by or appropriated to the corpora-
tion shall be retained and used for railroad purposes by the corpora—
tion.

Section 42.40.540 With the concurrence of the governor, the corporation
may request an appropriation from the legislature to assist it in
carrying out its general powers and preparing long-range expansion and
capital improvement plans.

Section 42.49.600 - 42.49.700 Contains standard -ending provisions.

mon 42.40.710 An officer, board member, or employee a* the corpo-
Yv n is not subject to personal liability because of the execution or
issuance of bonds or notes.

Section 42,40.750 Employees of the railroad are employees of the
corporation and not of the state. Laws relating to public employees do
not apply.

Section 42.40.720 The provisions of the Public Employee Relations Act
do not apply. Rowever, non-executive officials may organize and engage
in collective bargaining.

Section 42.40.730 There is created a railroad labor relations agency
made up of three merbers appointed by the governor. The agency shall
perform the functions deserved in AS 23.40.090 - 23.40.190 which are
the functions currently carried out by the state personnel board for all
state employees and are listed in this bill as 42.40.740 - 42.40.840.

Section 42.40.850 Employees are permitted to strike for a limited time
and may bo enjoined by a court of law at the request of the corporation.
After being enjoined the dispute is automatically sent to binding
arbitration. The arbitrator is the same person as was the original
mediator ch sen under 42.40.840.

Section 42.40.90C Claims involving activities of t".t railroad shall be
brought against toe corporation and not against the state. The corpo—
ration board members and employees have the same immumies from liabi—
lity for- claims against the corporation as do other state officers.
Claims against the corporation must first go through an administrative
appeal process to the Department of Administration before going to court
action.



Section 42.40.904 The corporation 1is required to give advance notice of
any legal action.

Section 42.40.910 The property of the corporation and ™s assets are
exempt from taxes and special assessments of the state or a political
subdivision of the state. Bonds and notes issued by the corporation are
exempt from taxation except for inheritance, transfer, and estate taxes.

Section 42.40.920 The corporation is exempt from the jurisdiction of
the Alaska Transportation Commission. In addition, it is exempt from
the following statutes:

The statutes are:

AS 19 - Title 19 is the statute which sets out the duties of state
agencies in regard to highways and ferries and related activities.

AS 23.40 - Chapter 40 deals with the relationship between state
entities and labor organizations. But see Article 8 of this
legislation for Personnel and Labor Relations provisions.

AS 30.15 - Chapter 15 is concerned with state participation in port
facilities and development.

AS 35 - Title 35 sets out the duties and powers of DOT&PF with
regard to public facilities.

AS 37.05 - Chapter 05 is the Fiscal Procedures Act. For provisions
in this legislation whi”h replace similar provisions in the Fiscal
Procedures Act see Section 1, 3(A) and (F); 42.40.100(1) and (8);
42.40.120(b)(4), (0(11); 42.40.260; 42.40.270.

AS 37.07 - Chapter 07 contains the Ex cutive Budget Act. For
similar provisions in this legislation see 42.40.260; and 42.40.270
and 42.40.280.

AS 37.10.010 - 37.10.060 - Give the Department of Administration
duties related to Public Funds.

AS 37.10.085 prohibits financial aid to corporations by state or
political subdivisions.

AS 37.20 sets out a method for the state to receive federal pro—
perty. Sec. 42.40.360; 42.40.420 and 42.40.440 for comparable
provisions.

AS 37.25 1is the miscellaneous provisions of the public finance
title.

AS 38 - Title 38 is tlie Public Lands statute. For similar provi—
sions see 42.40.350; 42.40.360; 42.40.370; 42.40.380; 42.40.390;
42.40.400; 42.40.410; 42.40.420 and 42.40.430.

AS 39 - Title 39 is the public officer and employees statute. See



sections 112.40.020; 42.40.030; 42.40.040; (see also Sections
3,4,5, and 6); 42.40.050; 42.40.060 and Article 8 of this Act.

AS 44.62.040 - 44.62.320 - is the Administrative Procedures Act.
But see 42.40.150; 42.40.160; 42.40.170; 42.40.180; (see also
Section 3); 42.40.200; 42.40.210; 42.40.220 for similar provisions
contained in this Act.

Section 42.40.930 If provisions of this Act conflict with the provi-
sions of other law, the provisions of this Act prevail. Where possible,
provisions of the Act shall be construed so that they do not conflict
with the Alaska Railroad Transfer Act of 1982.

Section 42.40.940 The assets of the corporation revert to the state if
it ceases to exist.

Section 42.40.980 Definitions of the chapter are provided.

Section 42.40.990 The short title of this chapter is the Alaska Rail-
road Corporation "Act.

nSection 3 Amends 42.40.010 by removing the corporation from the
Department of Commerce and Economic Development 1if th* Constitutional
Amendment passes.

*Section 4 Amends 42.40.020(a) 1if the Constitutional Amendment passes
by removing the Commissioner of Commerce and Economic Development from
the Board and increases the appointed members of the board from seven to
eight.

ASection 5 Amends 42.40.020(e) by removing reference to the Commis—
sioner of "Commerce and Economic Development from the board and increases
the appointed members of the board from seven to eight.

~Section 6 Amends 42.40.070 if the Constitution*.1 Amendment passeshy
removing reference to flyr Commissioner of Commerce and Economic Develop—
ment and by removing tle ability of the governor to remove board members

at his pleasure.

*Section 7 Amends 42.40.030 if the Constitutional Amendment passesby
adding a new section which would state specific reasons for which a
governor may remove board members.

*Section 8 Repeals 42.40.180 1if the Constitutional Amendment passes by
adding a new section. The new section gives the board discretion in
adopting a rule making process.

*Section 9 The corporation must prepare a report on the long-term
oper;itions of the railroad that 1is due Janua *y 1, 1988 The report
shall include recommendations on the transfer of railroad operations to
the private sector.

*Section 10 Members of the first board of directors serve terms that
differ in length and will result in staggered terms for members that
follow.



*Section 11 Existing collective bargaining agreements are to be adopted
by the corporation and remain in effect for two years. Within 180 days

of the first meeting the board and the unions shall establish a proce—

dure for renegotiating the existing collective bargaining agreements

*Section 12 Repeals 42.40.190 and 42.40,200 if the Constitutional
Amendment passes.

*Section 13 The effective date of Section 3-8 and 12 is the effective
date of trne Constitutional Amendment should it pass. Section 12
sections 1, 2 and 9-11 take effect immediately.



LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM January 19, 1984

SUBJECT: Alaska Railroad (SB 352)

TO: Senator Pappy Moss
Chairman,
Senate Transportation Committee

FROM: Tamara Brandt Cook
Legislative Counsel

Here 1is the section by section analysis of SB 352 that you
requested.

* Section 1 This 1is a statement of legislative findings and
purpose. In (a) the legislature finds that the Alaska Rail —
road is an essential part of the state transportation net—
work that will cease to be an option without state action

and that extending the railroad into natural resource areas
is necessary for long-term economic growth. In (b) the pur—
pose of the Act is stated to be the creation of an entity to
operate and manage the railroad pending the transfer of the
railroad to the private sector. In (c) the legislature

finds that it is necessary to create a public corporation to
operate the railroad and that the corporation should be
created so that it will be responsible for the management of
the financial and legal obligations of the railroad, will
constitute a common carrier under the Interstate Commerce
Commission, will have the ability to issue tax exempt
obligations, may carry out its responsibilities on a
self-sustaining basis, and so that the best transportation
can be provided supported by state investment when neces—
sary, the railroad may be operated prudently, and borrowing
by the corporation does not endanger the state®s own borrow—
ing capacity.

* Section 2
Section 42.40.010 The Alaska Railroad Corporation 1is estab—

lished as a public corporation outside the executive brancn
of government but considered a principal department for the
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purposes of art. 111, sec. 26 of the state constitution.
This last provision is an apparent effort to justify legis—
lative confirmation of members of the board of directors.

The Alaska Supreme Court has found that the power to appoint
executive officers is solely an executive function. While
Article 111, sections 25 and 26 of the state constitution
requires legislative confirmation of the appointments of
heads of departments and members of quasi-judicial or regu-—
latory agencies, the court has held that those sections rep—
resent the outer limits of the legislature®s power to con-—

firm. (Bradner v. Hammond, 553 P.2d 1 (Alaska, 1976))
Despite the effort at characterizing the board as a " -
board or commission . . . at the head of a pruncupal depart—

ment or a regulatory or quasi-judicial agency. ;

(Article 111, Section 26, Constitution of the State of
Alaska), I am certain that the court would find that the
board does not fit within the terms of Article 111, Section
26 and thet legislative confirmation on that basis 1is 1nap—
propriate.

There 1is a basis for arguing in support of the confirmation
requirement. It could be argued that Bradner applies only
to appointments of officers of the executive branch and does
not apply to appointments of officers of public corporations
that have an independent legal status from the executive
branch of government. Confirmation of appointments to
independent public corporations does not directly invade the
governor®s power of appointment, because the governor has no
duty to administer the corporation that is similar to his
duty to administer the executive branch. Nevertheless, it
must be stressed that the provision regarding confirmation
of board members 1is subject to constitutional attack.

Section 42.40.020 Five voting members who are voters in the
state are appointed to the board of directors by the
governor No more than two members may be from one judicial
district and two members must have at least five years ex—
perience as owners or managers of a business in the state.

A member may not be a state officer or employee. However,
the governor may appoint one person who is not a voter 1if he
har at least 10 years of experience in management of rail—
roads. In addition to voting members, the governor shall
appoint a nonvoting member who is an employee of the corp—
oration and the chief executive officer of the corporation
shall serve as another nonvoting member. The voting members
are to be confirmed by the legislature.
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The board is to elect a chairperson and appoint a secretary.
The chairperson must call a meeting at least every three
months and may cail other meetings. The governor 1is
authorized to remove a member from the board for incapacita—
tion, failure to attend meetings, conviction of a felony, or
conviction of a misdemeanor involving moral turpitude.

Section 42.40.030 The appointed members of the board serve
for staggered five year terms.

Section 42.40.040 A vacancy on the board is filled by the
governor and the appointment must be confirmed by the legis—
lature. Despite a vacancy the board may exercise 1its powers
if it has a quorum of members.

Section 42.40.050 An appointed member of the board receives
$200 for each day he is engaged in the performance of duties
as a board member. In addition, he is entitled to per diem
and travel expenses.

Section 42.40.070 The board must provide by rule for the
method of voting and representation of persons absent from a
meeting.

Section 42.40.100 The board appoints the chief executive
officer of the corporation and fixes his compensation. The
chief executive officer of the corporation appoints other
executive officers and fixes their compensation subject to
board approval.

Section 42.40.110 By rule the board delegates duties neces-
sary for the management of daily affairs of the corporation
to the chief executive officer. Within 60 days after it is
established, the board must delegate certain specified
activities of the corporation.

Section 42.40.200 Meetings of the board are public with the
exception of executive sessions. These may be called as
authorized under the Administrative Procedure Act or to con—
sider matters pertaining to personnel, the corporation®s
legal position, land acquisition or disposal, or proprietary
information as defined in a manner consistent with the prac—
tices of the Interstate Commerce Commission.

Section 42.40.220 The board must keep minutes of each meet—
ing.
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Section 42.40.230 The board must establish a procedure for
adopting rules, including a procedure for adopting emergency
rules.

Section 42.40.240 Records o™ the corporation are open to
public inspection except the corporation may withold certain
matters from disclosure if they are of a nonpublic,
privileged, or proprietary nature.

Section 42.40.250 The corporation must prepare a report on
the long-term operations of the railroad that is due January
1, 1988. The report shall include recommendations on the
transfer of railroad operations to the private sector.

Section 42.40.260 A report describing the operations and
financial condition of the corporation during the preceding
fiscal year of the railroad shall be distributed to the
governor and the legislature within 90 days after the fiscal
year ends.

Section 42.40.270 The board must have the records of the
corporation audited annually. Corporation records will be
made available to an auditor appointed by the governor or to
the legislative audit division.

Section 42.40.300 In addition to other powers authorized by
law, the corporation may exercise certain specified general
powers listed in this section.

Section 42.40.310 The board must adopt a long-range expan-

sion plan and capital improvement plan. The plans cover
five year periods and must be updated annually. These plans
are to be prepared by employees of the corporation. Copies

of the updated pl”~"- aie to be provided to the governor and
the legislature by December 1 each year.

Section 42.40.320 The corporation may not issue stock, pay
dividends, make private distributions of assets, make loans
to board members or employees or engage in business for pri—
vate benefit. The corporation may defend and indemnify a
current or former employee, agent, or board member against
costs incurred in connection with a civil or criminal action
if the person acted in good faith on behalf of the corpor—
ation and within the scope of his official duties or powers.
The corporation may purchase insurance to protect its em—
ployees, agents, and board members for actions arising out



Senator Pappy Moss
Page 5
January 19, 1984

of the performance or failure of performances of duties for
or employment with the corporation.

Section 42.40.400 Land acquired by the corporation 1is under
the control of the corporation. Railroad rights-of-way or
easements shall be classified as railroad utility corridors.
Future railroad utility corridors must be at least 100 feet
wide on both sides of the center line of the extended main
or branch line, or may be of other width as designated by
the corporation. Portions of the utility corridor may be
leased or rented for other transportation services.

Section 42.40.420 The board may request conveyance of land
owned by or subject to selection by the state. Upon receipt
of a request the commissioner of natural resources shall
temporarily classify the land for railroad purpose.. and
vacate a classification allowing disposal or lease of that
land under other laws. The temporary classification remains
in effect for 180 days. Within 90 days after receiving a
request, the commission must convey the state®s interests in
the land to the corporation or notify the corporation of
reasons for refusal to classify the land for railroad pur—
poses. A conveyance under this section vests in the corp—
oration the right to extract and use construction materials
on the land without regard to whether the resources are part
of the si3?face or subsurface estate.

The corporation may reconvey to the state land that the
corporation and the commissioner identify as unnecessary for
the corporation®s purposes. When physical conditions
require that track or fixtures be moved to state-owned land
to maintain safe rail operations, the relocation may be made
with concurrence of the Department of Natural Resources.

Section 42.40.430 The corporation is authorized to exercise
the power of eminent domain and declaration of taking.

Section 42.40.450 The corporation may acquire interests in
federal land and property that is available under federal
law and may acquire property that is available from the
state.

Section 42.40.500 A liability incurred by the corporation
may be satisfied only from the assets of the corporation and
no creditor has a right of action against the state.
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Section 42.40.520 The corporation must obtain a fidelity
bond for its board members and officers responsible for
finances.

Section 42.40.530 The corporation must keep in force public
liability insurance naming the state as an additional
insured.

Section 42.40.540 Claims involving activities of the rail-
road shall be brought against the corporation and not
against the state. (b) provides that if the railroad corp—
oration prevails in a legal action, the other party 1is
liable for full costs and legal fees incurred by the corp—
oration in defending the action. This subsection is flawed
in that it ignores the possibility that the corporation will
bu a prevailing plaintiff rather than a prevailing defendant
in many cases.

Aside from that minor consideration, tuis subsection raises

a severe constitutional question. Under the Civil Rules of
Court there are situations where a prevailing party has only
a limited right to attorney®"s fees and cost. (see Civil

Rule 72 (k)) In any case, Civil Rule 82 provides for
payment of attorney®"s fees to a prevailing party according
to a schedule that, in general, provides less than the full
ccst incurred in fees. Singling out the railroad
corporation for different treatment from any other prevail—
ing party creates equal protection problems under both the
federal and state constitutions that need to be considered.
Furthermore, since Article 1V, Section 15 of the state cori-
sl itution grants the supreme court the power to promulgate
rules governing practice and procedure in civil cases, it

a] "pears that this subsection will have to he approved by
tv/o-thirds of the members elected to each house of the leg—
islature. Uniform Rule 3C(e) requires that if a bill con—
tains a section changing a court rule the bill must have a
section citing the rule and noting what change is made. The
fact that the bill changes a court rule must also be noted
in the title of the bill. SB 352 does not comply with these
technical requirementj .

Under (c¢) the corporation enjoys certain legal rights which
the state has. Provisions dealing with the administrative
handling of claims agains, the state do not apply to the
corporation.
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Section 42.40.550 Revenue generated by or app? opriated to
the corporation shall be retained and used for railroad pur —
poses by the corporation. This raises a question concerning
the application of Article IX, Section 7, of the constitu—
tion. As interpreted in State v. Alex 646 P. 2d 203

(Alaska, 1982), that prohibition against dedicated funds
extends to all sources of public revenue, so it would apply
to money generated by the Alaska Railroad. (See also 1982
Op. Att"y Gen., Nos. J66-785-81 and J66-649-80.) This leg—
islation requires that revenue generated by the railroad
corporation be retained for railroad purposes 1in
contravention of the prohibition against dedicated funds.
However, the federal law providing for the transfer of the
railroad to the state requires that revenues generated by

the state-owned railroad be kept by the railroad and used

for railroad purposes. (45 U.S.C. 1207 (a)(5)) Faced with
this requirement in federal law, it is likely that the
Alaska Supreme Court will strain to fit this into the excep-—
tion to the prohibition against dedicated funds as being

", . .required by the federal government for state
participation in federal programs.™ (Article 11X, Section 7,
Constitution of the State of Alaska) In any case, there

appears to be little the legislature can do to resolve the
conflict between the federal railroad transfer law and the
state constitution.

Section 42.40.560 With the concurrence of the governor, the
corporation may request an appropriation from the legisla—
ture to assist it in carrying out its general powers and
preparing long-range expansion and capital improvement
plans.

Section 42.40.570 The corporation may 1issue bonds and bond
anticipation notes. The principal and interest are payable
from corporation assets. The board shall by resolution
establish the form and manner of execution of bonds or bond
anticipation notes. They may be sold as determined by the
board and shall mature at the time, not exceeding 50 years
from their date, determined by the board. The board 1is
authorized to enter into certain agreements with the holders
of the bonds or bond anticipation notes listed in (f).

Section 42.40.580 The corporation may issue interinm
receipts or temporary bonds or bond anticipation notes ex—
changeable for bonds or bond anticipation notes once they
have been executed.
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Section 42.40.590 If an officer whose signature appears on
bonds, notes, or coupons attached to them ceases to be an
officer before delivery of the bonds, notes, or coupons, the
signature 1is valid.

Section 42.40.600 The pledge of assets of the corporation
to the payment of bonds or notes is valid and the assets are
subject to the lien of the pledge without physical delivery
or other act. The corporation is not prohibited from sel—
ling assets subject to a pledge.

Section 42.40.620 A holder of bonds or notes or a trustee
may enforce all rights under this chapter, the trust agree—
ment or resolution, or any other contract executed by the
corporation relating to the bonds or notes and may compel
the performance of duties of the corporation required by law
or the trust agreement or resolution.

Section 42.40.630 Bonds and no.es 1issued by the corporation
are negotiable instruments.

Section 42.40.640 Bonds and notes 1issued by the corporation
are securities in which all public bodies of the state and
other financial entities may invest funds.

Section 42.40.650 The corporation may 1issue refunding

bondi”! They may be sold or exchanged for outstanding bonds
and the proceeds applied to the parchase, redemption or pay—
ment of outstanding bonds.

Section 42.40.660 The state is not liable for the debts of
the corporation. Bonds and notes are payable solely from
the revenue or assets of the corporation and are not a
liability of the state or a pledge of the faith and credit
of the state. Each bond and note issued by the corporation
must contain a statement tha*r. the corporation is not ob—
ligated to pay it except from the revenue or assets pledged
for it and neither the faith and credit, nor the taxing power
of the state is pledged to the payment of it.

Section 42.40.670 An officer or employee of the corporation
is not subject to personal liability because of the ex—
ecution or 1issuance of bonds or notes.

Section 42.40.680 The property of the corporation and its
assets are exempt from taxes and special assessments of the
state or a political subdivision of the state. Bonds and
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notes issued by the corporation are exempt from taxation
except for inheritance, transfer, and estate taxes.

Section 42.40.690 The assets of the corporation revert to
the state if it ceases to exist.

Section 42.40.700 Employees of the railroad are employees
of the corporation and not of the state. Laws relating to
public employees do not apply. The collective bargaining
agreements between the corporation and its employees remain
in effect until they expire or are renegotiated. The corp—
oration may not enter into a collective bargaining agreement
with an organ®zation representing the corporation s chief
executive official or other executive officials appointed by
him.

Section 42.40.710 Assets of the corporation may not be used
for political activity. Board members and employees may on
request appear before Congress, the state legislature, and
municipal governing bodies 1in connection with matters
directly affecting the corporation. A board member or
employee who violates this section is subject to a civil
penalty not to exceed $5,000.

Section 42.40.900 Certain state laws listed in this section
do not apply to the corporation. The railroad is not
subject to the jurisdiction of the Alaska Transportation
Commission.

Section 42.40.950 Definitions for the chapter are provided.

Section 42.40.990 The short title of this chapter 1is the
Alaska Railroad Corporation Act.

* Section 3 If provisions of this Act conflict with the
provii ons of other law, the provisions of this Act prevail.
Where possible, provisions of this Act shall be construed so
that !.;sy do not conflict with the Alaska Railroad Transfer
Act of 1982.

* Section 4 Members of the Tfirst board of directors serve
terms that differ in length and will result in staggered
terms for members that follow.

* Section 5 The Act takes effect immediately.

TBC:ojb
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AMENDMENT

Offered in the SENATE By Josephson

T0: CSSB 352 (Trsp)

Page 2, line 12:

Delete ™"and"

Page 2, line 14:

Delete and insert and™ in its place

Page 2, after line 14 insert the following new paragraph:

") railroad freight traffic within certain
portions of the Alaska Railroad right-of-way create or
may create damage to existing buildings or facilities
and may present potential or immediate hazards to the
public health and welfare, 1life or safety, especially
at or near locations affected by the earthquake of

March 27, 1964."

Remember that your lead in reado: (a) The legislature finds that (than
put in the amendment). If you read this in context | think the amend-
ment invites lawsuits with legislative blessing. Very bad public policy
because it places blame on the railroad before"it reaches the judicial
process.



Page 12, after line 1 insert a new section to read:
"Sec. 42.40.230. COMPLAINT PROCEDURE. The board
shall provide by rule for a formal procedure for the
recerpt and Ponsideration of complaints or suggestions

regarding activities of the corporation.”

Page 15, line 9, after "category." insert:

"The report shall list all complaints and suggestions
received by corporation during the previous fiscal year
and describe the act taken on the complaint or

suggestion.™

42.40.230. Creates a complaiait procedure. Poor wording because it
should also include a frivolous complaint penalty or other restriction.
Pule of thumb - any provisions like this will be <sed more by competi-
tors or environmentalists attempting to tie up railroad activities for
purposes other than the actual complaint. There.fore any complaint
procedure must put the burden of proof for validity of the complaint or
cost of taking advantage of the procedure, on the complainant. In this
regard page 15, line 9 add on is especially costly for the railroad.



Page 15, line 24, after "plan." 1insert:
"The board shall consult with affected municipalities

in preparing plan."

Page 15, line 24, requirement of consulting with affected municipa-
lities. Policy call. My reaction is that it it a premature involvement
of the municipality in the railroad planning process. | say this
because this is a long range plan and therefore prior to the community
input stage. | think the railroad should have a chance to present their
optimal plan before other agencies have a chance to delete them. The
political process will kick in after they have the opportunity to
present their best scenario.



Page 36, line 25:

Delete "REPORT."™ and insert "REPORTS. ()"

Page 37, after line 2, insert the following new subsection:
"(M) The corporation shall study the problems
created by vibrations, noise and other environmental
degradation due to operating the railroad from Ship
Creek to the south end of Potter"s Marsh and prepare a
report. The report shall also include consideration of
the potential for additional problems that may be
created by hauling coal and larger quantities of gravel
along that portion of the rail line. By February 1,
1986, the corporation shall present a report to the
legislature on the study containing recommendations for

correcting the problems identified."

Page 27, after line 2, required a apecial report on the vibration
problem. Probably ihe least obnoxious of all the proposed amendments in
that it does not go into permanent lam. However, it still should be
reworded to remove the positive statements about the actual existence of
a problem. This ainendment seems to be making a statement that (1) a
problem exists (2) thus the railroad is at fault. A good case can be
make that homeowners took it upon themselves to locate in an inappro-
priate area and therefore the problem is artificial.



Page 37, after line 23, insert the following new bill

section:

"* Sec. 12. Until November 1, 1987, railroad freight
traffic within the Municipality of Anchorage shall
proceed at rates of speed not exceeding rates approved
by the Assembly after receiving advice from the

Municipal Geotechnical Advisory Committee."

Renumber following sections accordingly.

Page 37, line 25:

Delete "12" and insert "13"

Page 37, line 28:

Delete "9 - 11" and 1insert "9 - 12".

Page 37, after line 23 this amendment would require the railroad to set
speed limits of their trains through Anchorage according to the wishes
of the Anchorage assembly. The testimony given at the Transportation
hearing related to the Bootlegger Cove vibrations seemed to indicate
that the speed of the train relates to several safety variables. (1)
obviously excessive speed creates a safety related problem. (2)
reduced speed causes a safety related problem in that children may be
more inclined to hitch rides on the train. Under this amendment | would
suppose the municipality would be looking at lowering the speeds. My
caveat - who then assumes the liability for any injury caused by chil-
dren hitching rides: |f Anchorage can set speed rates then they should
also accept responsibility for accidents related to lower speeds.
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LEGISLATIVE AFFAIRS AGENCY

M EMORANDUM March 12, 1984

SUBJECT: Alaska Railroad
(CSSB 352 (Trsp))

TO: Senator Pappy Moss
Chairman, Senate Transportation
Committee

FROM: Tamara Brandt Cook
Deputy Director /\1i

Division of Legal Services

Here is a draft of CSSB 352 (Trsp) that you requested. Due
to the general complexity of the bill and the fact that pro—
visions were submitted to the Senate Transportation Commit—
tee from many sources, | have found a great many redun—
dancies, ambiguities, and conflicts in this bill. In re—
solving these problems 1 have tried to conform to the
apparent intent of the committee, but may have misconstrued
some provisions. For this reason it is critical that you
carefully review this draft and let me know if there are
changes that should be made to it.

In addition, be alerted that | have reorganized portions of
the bill, primarily by dividing very long sections into
several smaller sections or moving sections from inappro—
priate articles and placing them elsewhere. I have changed
certain wording so that it is consistent. For example,,
since "land"™ 1is defined to be all real property including
tide and subnerged land, 1 have replaced references to "real
property™ witl: "land™ and removed superfluous references to
tide and submerged land. Likewise, since "executive
officer” and "executive official” appear to be interchange—
able, 1 have consistently used the term "executive officei ™

Section 42.43.020(e) provides for confirmation of board mem-
bers. It is my understanding that you wish to retain this
provision and that you understand that it can only function
as a request to the governor to submit the members for con—
firmation, as has been done wxth certain other boards and
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commissions. It is not, however, constitutionally enforce—
able under Article 111, sections 25 and 26 of the state con-—
stitution as construed in Bradner v. Hammond, 553 P.2d 1
(Alaska, 1976).

Section 42.40.390 appears to be an attempt to grant the
power of land use regulation, such as platting and zoning,
to the railroad corporation, which would contravene the re—
quirement contained in Article X, section 2 that all local
government powers shall be vested in boroughs and cities.

If, on the other hand, the purpose of the section is to ex—
clude rail property from municipal land use regulation, that
should be done specifically. I would recommend that the
section be clarified or eliminated.

Section 42.40.720 grants protection from liability resulting
"from the execution or issuance of binds or notes to
employees and executive officers. Both these terms are
defined and neither includes memb-.rs of the board of
directors. Should they be specifically- included within this
section?

Section 42.40.900(b) provides that in claims brought against
tEe corporation in which it is the prevailing party, it is
net an abuse of discretion for a court to award full costs
and attorney®s fees. I note that, for some reason, actions
brought by the corporation are not included within this
section. More 1importantly, this appears to be an attempt to
overrule the line of cases that overturns awards of full
attorney®"s fees by tria] courts as abuses of discretion.
Continental Ins. Co. v. U.S. Fid. & Guar. Co., 552 P.2d 964
(Alaska 1976); Davis v. Hallett, 587 P.2d 1ITO (Alaska
1978). An award of attorney"s fees is always subject to
review for possible abuse of discretion. To the extent that
this section treats the railroad corporation differently
from other litigants similarly situated by shielding an
award of full attorney"s fees from review, it may constitute
a denial of equal protection of the law under both the state
and federal cons"”~_tutions. To the extent that this section
can be construe not to discriminate in favor of the
corporation, * serves no purpose. I would recommend that
it be eliminaued.

Please let me know if | can be of further assistance with
this draft.

TBC:ojb
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deemed by the Bcuved Council to be necessary
for the operation of a railroad.”

-Section -3— 42 .40 .710 . Except as may be
specifically provided otherwise, the provi—

sions of this Act take effect upon enactment.

ARTICLE 8 APPLICATION OF OTHER LAWS

Sec. 42.40.800. CONFLICTING LAWS
INAPPLICABLE. Insofar as the provisions of
this Act are in conflict with the provisions
of any other law, or parts thereof, the provi—
sions of this ACt shall prevail.
Specifically, and without otherwise limiting
the generality of the foregoing, it is
intended by this Act that the federal and
state antitrust laws shall not be applicable
to any action of the Alaska Railroad Authority
taken pursuant to the provisions of this Act..
The Legislature of the State of Alaska by this
Act expressly authorizes the Authority to
engage in all types of conduct related to pur—
suit of the purposes, exercise of the powers,
and performance of the duties granted to the
Authority by this Act and expressly intends to

displace the antitrust laws from applying to
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all such conduct and activities of the
authority. It is similarly intended that the
antitrust laws shall not be applicable to any
action or conduct engaged in b~ the Alaska
Railroad Authority Council and its individual
members pursuant to the provisions of this
Act.

Sec. 42.40.810. REPEAL AND AMENDMENT OF
EXISTING STATUTES .

(1) A.S. Title 19 shall not apply
tc the operations of the Alaska Railroad.
[Title 19 sets forth the responsibilities of
and restrictions on the Department of
Transportation and Public Facilities in the
construction and operations of highways. Some
of its provisions regarding construction,
public b."ds, etc. arguably apply to other
activities of Public Facilities, to which the
railroad will be nominally assigned.]

(2) A .S. 23.10.420 shall not apply
to the operations of the Alaska Railroad.
[Full-cr »w law]

(3) A.S. 30.15 shall not apply to
the operations of the Alaska Railroad.
[Procedures for state grants for construction

of local port facilities.]
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(4 The important public purposes
to be served by the railroad authority require
the authority to have all of the powers and
duties granted to it by this chapter? the
Legislature intends that the authority will
exercise such powers and duties as a public
service on behalf of the State of Alaska and
recognizes that the exercise of the powers and

duties granted by this chapter will require

! N
the authority to engage in a wide variety of e

A
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dr merent kinds of conduct; the Legislature

further intends that in engaging in types of

conduct related to the exercise of its powers

and performance of its duties under this

chapter, the authority shall not be uubject to

either the federal or state antitrust laws nor

any other limitation that could hinder the

effective exercise of the powers and duties

granted by this chapter to the Authority.
ARTICLE 2 CREATION AND ORGANIZATION
Sec. 42 .40-r£4rQ .200 . ESTABLISHMENT OF

AUTHORITY. Alaska Railroad Authority is

eestablished ac a public corporation of tbs

-10-



February 1, 1984

John Riley, Administrator
Federal Railroad Administration
U.S. Pe.pt. of Transportation
400 7th St. SW

Washington, P.C. 20590

Dear Mr. Riley;

An you know, the Alaska State. Legislature is currently involved in a
decision which nay lead to the State of Alaska purchasing the Alaska
Railroad from the Federal government. In this regard, the Governor has
introduced legislation vhich would authorise him to negotiate, on behalf
of theState, for the final transfer of the Alaska Railroad to the State
of Alaska. As | an nure you are aware, the Federal Transfer Legis—
lation, P.L. 97-468, 45 U.S.C. 1201-1214, atinulaten certain require—
ments the state must meet before the transfer can bo certified. For
trhia reason,, 1 haveendoaed a copy of SB 370 for vour response an
whether or not thin legislation, 1in your estimation, will meet the
necesaary requd. for the Department of Transportation certifica-
tlon of the trai j requirements.

Tn advance, let me express my thanka for your time and effort with this
matter. T respectfully await your rvply.

Sincerely yours.

Senator H. Pappy Mobp , Chairmen
Senate Trnnoportntion Committee

enclosure
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Editor’s note. — Section 1, Executive
Order No. 39 (1977) provides: "FINDINGS
AND PURPOSE. As governor, | find that
the diverse transportation needs of the
state would best he served by the creation
of a single department for the planning,
study, development., management and
operation of integrated, inlermodnl trans-
portation systems. The purpose of this
department is to evaluate, plan, design,
construct, mnnnge, operate and maintain
all stale transportation modes nnd
systems, relying on nnalysis of the relative
advantages ofdifferent modes nnd systems
nnd considering their social, economic, nnd
environmental consequences.”

Section 8, Executive Order No. 39 (1977»
provides: "All litigation, hearings,
investigations and other proceedings
pending under a law amended or repeal'- 4
liy this Order, or in connection vuih
functions transferred by this Order,
continue in effect nnd may be continued
and completed notwithstanding a transfer
.jr amendment or repeal provided for in
this Order. Certificates, orders, and
regulations issued nr adopted under
authority orn law amended or repealed hy
this Order remain in effect for the term
issued, until revoked, vacated, or
otherwise modified under the provisions of
this Order. All contracts, rights,
liabilities, nnd obligations created hy nr
under a Inw amended or reponied hy this
Order, and in effect on the effective dale nf
this Order, remain in effect
notwithstanding this Order’s taking effort.
Records, equipment, nnd other property or
agencies of the slate whose functions lire
transferred under this Order shall he
transferred commensurate with the
provisions of this Order."”

Section 9. Executive Order No. 39 (19771
provides: "(ill The Department of Trans-
portation and Public Facilities is vested
with the dulios nnd powers formerly held
by ihe Depnatmcnt of Public Works

relating to planning, construction, mainte-
nance and operation of transportation
facilities, including state ferries, airports
and water and harbor facilities, and for
design and construction of buildings and
appurtenant structures, and specifically
including all [lowers nnd duties formerly
held hv the Department of Public Works
under AS 02, AS 30.05. AS 30.15, AS 35.
AS 41.20 and AS 44.65.

"(h) The Department of Transportation
and Public Facilities is vested with the
duties nnd powers formerly held by the
Department of Highways relating to
planning, construction, maintenance and
operation of slate transportation facilities
including stale highways, roads, bridges,
traffic signs and signals, the supervision
and maintenance of state automotive nnd
mechanical equipment, the control of
outdoor advertising visible from state
highways nnd all other duties ond powers
of the Department of Highways, nnd
specifically including powers and duties
formerly held hy the Department of
Highways under AS 19, AS 28.01, AS
28.05. nnd AS 44.57."

mSeelinn It), Executive Order No. 39
(1977) provides: *The commissioner of
transportation nnd public facilities shall
rcplncc the commissioner of highways en
the state Geographic Board, the Alaska
Toll Bridge Author*)-, end all otherhoards
and commissions.”

Section 12, Executive Order No. 39
11977) provides: "During Fiscal Year 1978,
all nnprnprintlon items made for that
fiscnl year and prior yenrs for the Depart-
ment of Highways and (lie Department of
Public Works may, upon approval of the
governor, be appropriately transferred to
implement ' ie purposes of this Order."

Am.Jvr. 2d and C.J.S. references, —
39 Am. .lur. 2d, Highways, Streets, nnd
Bridges, ' 1 et seq.

39A IM S. Hlphwnys $ 1 ct seq.

n M

Sec. 44.42.010, Commissioner of transportation and public
facilities. The principal executive officer of the Department of Trans-
portation and Public Facilities is the commissioner of transportation
and public facilities. (Executive Order No. 29 § 2 (1977))

Sec. 44.42.020. Powers and duties,, (a) The department shall
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(1) plan, design, construct and maintain all st"ce modes of transpor-
tation and transportation facilities, communication facilities, and all
docks, floats, breakwaters, buildings and similar facilities;

() study existing transportation modes and facilities and
communication facilities in the state to determine how they might be
improved or whether they should continue to be maintainéd;

3) study alternative mean.? of improving transportation and
communication in the state with regard to_the economic costs of each
alternative and its environmental and social effects; .

(4) develop a comprehensive, long-range intermodal transportation
plan for the state; o o

(5) study alternatives to existing modes of transportation in urban
areas and develop plans to improve urban transportation; .

((16) cooperate und coordinate with and enter into agreements with
federal, state and local government agencies and private organizations
and persons in exercising its powers and duties; . N

(7) ma_na?_e, operate, and maintain state transportation facilities
communication facilities, and all docks, floats, breakwaters und
buildings, including all state highways, vessels, rnilrouds, pipelines,
airports, and aviation facilities; o

(8) study alternative means of transportation in the state,
considering the economic, social, and environmental impacts of each
alternative; _ _

(9) coordinate and develop state and regional transportation
S)(stem,s, considering deletions, additions, and the absence of
alterations; h .

(10) develop facility program plans for transportation and
communication facilities and state buildings, docks and breakwaters
reciullre_d to implement the duties set out in this section, including but
no ||r|11|tted to (A) functional performance criteria; and (13) schedules for
completion;

(1_5)) supervise und maintain all state automotive and mechanical
equipment, uircraft, und vessels, except vessels und aircraft us-'d by the
Department of Fish and Game or the Department of Public Safety; and

(12) supervise aeronautics and communications inside the state,
under AS 02.10. o _ -
~ (13) complete and muintain a currant m_v_entor?/ of public facilities
inc uding a projection of the serviceability of the facilities und
PfOJECtIOﬂS ofreplacements and additions to facilities needed to provide
he level of services programmed by the various user a8enC|es, for
municipalities with ~populations 0f less than 12,000 and for
unincorporated  communities, und. perform those duties on a
cooperative hasis with larger municipalities. R

(14) adopt ener%y performance standards for public facilities of the
state, the construction ofwhich be?,lns afterJuIY 1,1980: the standurds
shall be based on thermal and lighting energy stundards established by
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GUIDELINES FOR STATE OVERSIGHT OF

RAILROAD FISCAL PROCEDURES

Because the railroad will be a public entity there must be

public oversight and accountability. The entity statute should

assure that this oversight be provided in a manner that:

gives railroad management the flexibility needed

to operate in the competitive business environment,
and

facilitates the transfer of the railroad to a

private sector operator.

These goals can be achieved with oversight based on the

following principles:

1.

The responsibility for establishing and maintain-—
ing the railroad®"s accounting and procurement
systems will be delegated from the Commissioner

of Administration to the Board of Directors of the
Alaska Railroad Corporation.

Delegation will be made after the Commissioner of
Administration and the Legislative Auditor have
assured that the railroad"s accounting and procure —
ment systems comply with acceptec standards.

This delegation may be revoked 1Z the railroad does
not annually receive acceptable financial and per-

\
formance audit reports.
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SENATE TRANSPORTATION COMMITTEE
Staff Analysis
CS fcr Senate Bill No. 352 (Transportation)

v ith italicized reference to major differences found in
CS for House B ill Ho. 512 (Transportation)

March 29, 1984

Title

Includes a Drief description of the main elements of the bill. The list
of statutes the corporation is exempt from is also included in the
title.

The statute*; are:

AS 19 - Tit e 19 is the statute which sets out the duties of state
agencies in regard to highways and ferries and related activities.

AS 23.40 - Chapter 40 deals with the relationship between state
entities and labor organizations. But see Article 8 of this
legislation for Personnel and Labor Relations provisions.

AS 30.15 - Chapter 15 is concerned with state participation in port
facilities and development.

AS 35 - Title 35 sets out the duties and powers of the Department
cf Transportation and Public Facilities with regard to public
facilities.

AS 37.05 - Chapter 05 1is the Fiscal Procedures Act. For provisions
in this legislation which replace similar provisions in the Fiscal
Procedures Act see Section 1, 3(A) and (F); 42.40.100(1) and (8);
42.40.120(b)(4), (C)H(11); 42.40.260; 42.40.270.

AS 37.07 - Chapter 07 contains the Executive Budget Act. For
similar provisions in this legislation see 42.40.260; and 42.40.270



AS 37.10.010 - 37.10.060 - Give the Department of Administration
duties related to Public Funds.

AS 37.10.085 prohibits financial aid to corporations by state or
political subdivisions.

AS 37.20 sets out a method for the state to receive federal pro—
perty. Sec. 42.40.360; 42.40.420 and 42.40.440 for comparable
provisions.

AS 37.25 is the miscellaneous provisions of the public finance
title.

AS 38 - Title 38 is the Public Lands statute. For similar provi—
sions see 42.40.350; 42.40.360; 42.40.370; 42.40.380; 42.40.390;
42.40.400; 42.40.410; 42.40.420 and 42.40.430.

AS 39 - Title 39 is the public officer and employees statute. See
sections 112.40.020; 42.40.030; 42.40.040; (see also Sections
3,4,5, and 6); 42.40.050; 42.40.060 and Article 8 of this Act.

AS 44.6¢c.040 - 44.62.320 - is the Administrative Procedures Act.
But see 42.40.150; 42.40.160; 42.40.170; 42.40.180; (see also
Section 8); 42.40.200; 42.40.210; 42.40.220 for similar provisions
contained in this Act.

¢Section 1 This is a statement of legislative findings and purpose. In
(a) the legislature finds that the Alaska Railroad is an essential part
of the state transportation network that may cease to be an option
without state action. It also states that the railroad is necessary for
long-term economic growth of the state and an essential part of the
state transportation network. In (b) the purpose of the Act is stated
to be the creation of an entity to operate and manage the railroad
pending the transfer of the railroad to the private sector. That it
will be responsible for the management of th": financial and legal
obligations of the railroao; will constitui-e a common carrier under the
Interstate Commerc< Commission, will have the ability to issue tax
exempt obligations carry out its responsibilities on a :>elf-sustaining
basis, and so that the best transportation can be provided supported by
state investment when necessary, the railroad may be operated prudently,
and borrowing by the corporation does not endanger the state"s own
borrowing capacity. It is also charged with protecting the railroad
utility corridor.

+Section 2
Section 4T.40.010

The Alaska Railroad is established as a public corporation within the
Department of Commerce and Economic Development. However, Section 3
would remove the corporation from the Jepartment of Commerce and Eco—
nomic Development 1if the Constitutional Amendment passes.



Section 42.40.020

The corporation 1is run by a board with nine members including the
Commissioner of Commerce and Economic Development, the Chief Executive
Officer of the Corporation and one appointed member who is a represen—
tative of the corporation®s organized labor. In addition, there are six
public members who may not be state employees. One of the public
members must have 10 years experience and one shall have been an execu—
tive official of a U.S. railroad. Except for the two public members
.just mentioned, all public members must be registered Alaskan voters.
With the exception of the Commissioner of Commerce and Economic Develop—
ment and the chief executive officer, the board shall be confirmed by
the majority of the members of each house of the legislature in joint
session.

However, see Section 4 where 42.40.020 is amended if the .institutional
Amendment passes. Under this amendment the Commissioner of Commerce and
Economic Development is removed from the board and the board is in-
creased to eight appointed members.

The House version, [CSHB 512(Trsp)], is slightly different in that
it gives the governor more discretion in naming public members to
the board. In the Senate B ill the two railroad experts are manda-
tory members but in the House version they are optional. In
addition, the Senate B ill requires all members of the board, except
for the railroad experts, to be registered voters but in the House
B ill the two non-registered voters may be any two of the seven
public members. The 7ouse B ill also differs slightly in its
description of the work experience requirements of board members.
It allows work experience if it relates to fields relevant to this
Act while the Senate B ill just requires five years of business
experience. The Senate requirement is limited to business experi-
ence in Alaska while the House does not have a similajmlimitation.

Section 42.40.030 All members required to be confirmed by the Legis-
lature serve for staggered five year terms and serve at the pleasure of
the Governor. Section 10 sets up how the first board of directors will
serve which results in staggered terms for members that follow.

However, see Section 6 and Section 7 which amend 42.40.030 if the
Constitutional Amendment passes. Under these amendments a board member
could be removed only for cause.

Section 42.40.040 A vacancy on the board is filled by thegovernor and
the appointment must be confirmed by the legislature.Despite a vacancy
the board may exercise its power if it has a quorum of members.

Section 42.40.050 An appointed member of the board received $250 for
each day he 1is engaged in the performance of duties as a board members
and partial day provisions may be established by the board. In addi—
tion, he is entitled to per diem and travel expenses.

The House B ill, [CSHB 512(Trsp)], provides for a $400 per day
compensation rate.



Sec. 42.40.060 The board is to elect a chairman and vice-chairman Tfrom
its membership and appoint a secretary.

Section f2.40.100 - The board is to manage the corporation according to
the guidelines provided in this section. This corporation is to be
generally self-sustaining, subject to the ICC consistent with the
Transfer Act and provide safe, efficient and economical transportation.
The board must apply to the legislature for appropriations if a service
is provided which 1is not self-sustaining. In addition, the board is
responsible “or reviewing all land disposals so that future expansions
of the railroad are not restricted.

The House B ill, [CSHB 512(Trsp)], does not include the provision
requiring the corporation to apply for an appropriation if it
provides a service which is not self sustaining.

Sgcti?®? 42-40.no0 " koard appoints the Chief Executive Officer of the

corporation and fixes his compensation. The Chief Executive Officer of
the corporation appoints other executive officers. The salaries of the
executive officers appointed by the Chief Executive Officer are subject
to board approval.

The House B ill, [CSHB 512(Trsp)], requires that the hoard approve
all executive officers appointed by the Chief Executive O fficer.

Section 42.40.120 By rule the board delegates duties necessary for the
management of daily affairs of the corporation to the Chief Executive
Officer. Within 60 days after it is established, the board must dele—
gate certain specified activities of the corporation. Some activities
are delegated but require specific board approval for final action.

In addition to the delegated activities which require board

approval found in the Senate version, the House b ill, [CSHB

512(Trsp)], requires specific board approval to begin capital
pi'ojects with an estimated completion cost o* $500,000 or on
estimated completion time of more than one yjar.

Section 42.40.150 Meetings of the board are public with"the exception
of executive sessions. The board provides by rule how notice of the
meetings shall be given. The board is required to keep minutes of the
meetings.

In addition to the requirement that minutes be kept of the meetings
the House B ill, [CSHB 512(Trsp)], requires that a certified copy of
the public portion of the minutes of each meeting be sent to the
governor and the legislature.

Section 42.40.1.60 A quorum is established as five and an affirmative
action by trie board also requires five votes. The board may confer and
vote by teleconferencing but may not vote by proxy.

Section 42.40.170 Executive sessions are limited to matters listed and
must be called by a majority vc No action may be taken at an



executive session and discussion must be limited to the topic of the
motion or an auxiliary subject.

In ihe House Billy [CSHB 512 (Trsp)ly the list of subjects to be
covered in an executive session is more general in nature than the
list in the Senate B ill,, In addition3 the list is permissive
rather than an exclusive list. There is nc majority vote require-
ment to call an executive session nor is there a prohibition
against taking action in an executive session. There is no rest-
riction to discuss only the topic contained in the motion.

Section 42.40.180 The board is to adoft rules to carry out the purposes
of this chapter. It is required to g* e public notice 15 days before it
adopts, amends or repeals a rule. P"-olie notice consists of publishing
in at least three newspapers of statewide circulation and to persons
requesting notice. Every interested party must be given one hour to
testify and all relevant matter must be considered.

But see Section 8 which repeals the rule making procedure if the Consti—
tutional Amendment passes. In its place, the new section would give all®
powers to adopt a rule making procedure to the board?

The House B ill (CSHB 512 (Trsp)], leaves the development of a
procedure for providing notice and an opportunity to testify up to
the board. It shall establish this procedure within 90 days after
its first meeting. The board is also given the responsibility of
developing an emergency rule making procedure but the 90 day rule
does not apply to the development of this procedure.

Section 42.40.190 The board is required to set up a process for adop-
ting emergency rules. Emergency rules are to be limited to situations
where they are necessary for the orderly operation of the corporation®s
facilities or programs. The requirements of 42.40.180 need not be
followed but within 10 days public notice is to be given of the action.
Rules adopted under this section remain in effect for no more than 120
days unless the procedures of 42.40.180 are foilov/ed.

The House Billy [CSHB 512(Trsp)], has no similar restrictions or
requirements for emergency rules. In the preceding section, the
board is given full authority to set up a procedure for adopting
emergency rules but the question of what topics may be covered by
the emergency rules is not addressed.

Section 42.40.200 Sets up a procedure for challenging a rule adopted
under 42.40.180(a) and 42.40.190(a) but restricts the ability to declare
a rule invalid for procedural deficiency.

The House B ill, [CSHB 512(Trsp)], has no similar provision.

Section 42.40.210 The board may, by resolution, adopt the existing
rules without following the rule making procedure of 42,40.180.

The rules adopted by resolution may not be inconsistent with this
chapter or other state law. The House B ill also contains a



provision whereby the substance of previous federal rules may be
adopted however the operative effect of this provision is unclear.

Section 42.40.220 Records of the corporation are open to public inspec—
tion except the corporation may withhold certain matters from disclosure
by rule if they are of a nonpublic, privileged, or proprietary nature.

The House B ill, [CSHB 512 (Trsp)], requires that the board must by
rule identify the records as confidential before they are withheld
from the public.

Special llote: The House B ill, [CSHB 512 (Trsp)], contains a
provzszon on conflict of interest. No similar provision is con-
tained in the Senate B ill. The conflict of interest section in the
House B ill, 42.40.210, says a board member or executive officer may
not participate in a decision of the corporation if he, or an
immediate family member, has an interest unless their interest is
remote. Interest and remote are defined and a procedure is set out
for situations where the application of the section is not clear.
In addition, the board shall adopt rules to further define conflict
of interest and ethical rules 120 days after its first meeting.

Section 42.40.250 In addition to other powers authorized by law, the
corporation may exercise certain specified general powers listed in this
section.

In addition to slight drafting changes found in numbers (10), (11),
(19) and (20) the House B ill, [CSHB 512 (Trsp)], contains two
additional powers. Number (27) of the House B ill provides the
power to own subsidiary companies or enter into agreements where
part ownership or a similar interest in another corporation is part
of the agreement. Number (28), of the House B ill seems to allow
additional railroad activity which could technically be beyond the
powers to extend the current railroad facility.

Special Note: The House B ill, [CSHB 512(Trsp)], contain—~ja section
rcquzrzng an oversight report to the governor and. the legislature
before certain action is taken (Sec. 42.40.280). The Senate B ill
contains no similar provision.

Section 42.40.260 A report describing the operation and financial
condition of the corporation during the preceding fiscal year of the
railroad shall be distributed to the governor and the legislature within
90 days after the fiscal year ends.

The House B ill, [CSHB 512 (Trsp)], also includes a provision that
the report may include suggestions for legislation relating to the
structure, powers or duties of the corporation or to operate
facilities of the corporation.

Section 42.40.270 The board must have the records of the corporation
audited annually. Corporation records will be made available to an
auditor appointed by the governor or to the legislative audit division.



In addition, the board is required to have anannual performance audit
conducted by a recognized railroad management expert.

In the House B ill, [CSHB 512 (Trsp)], the performance audit is to
be conducted by a qualified professional performance auditing firm
rather than a railroad management expert as provided in the Senate
Bill.

Section 42.40.280 The board must adopt a long-range program and capital
improvement plan. The plan covers a five year period and must be
updated annually. Copies of the updated planare to be provided to the
governor and the legislature by December 1 ofeach year.

The House B ill, [CSHB 512 (Trsp)], requires separate reports for
each subject area. In addition, the board is required to consult
with other state agencies when they develop the plans if another
state agency is affected by their plans.

Section 42,40.320 The corporation may not issue stock, pay dividends,
make private distributions of assets, make loans to board members or
employees or engage 1in business for private benefit. The corporation
may defend and indemnify a current or former employee, agent, or board
member against costs incurred ir, connection with a civil or criminal
action if the person acted ingood faith on behalf of the corporation

and within the scope of his official duties or powers. The corporation
may purchase 1insurance to protect its employees, agents, and board
members for actions arising out of the performance or failure of perfor—
mances of duties for or employment with the corporation.

Section 42.40.350 Land acquired by the corporation 1is underthe control
of the corporation. Railroad rights-of-way or easements are railroad
utility corridors. Land other than right-of-way or easements is rail
land. Future railroad utility corridors must be at least 100 feet wide
on both sides of the center line of the extended mair: or branch line, or
may be less if adjoining land does not belong to the corporation.
Portions of the utility corridor may be leased or rented forother
transportation services if the use deesnot restrict other parallel uses
of the wutility corridor. Thecorporation may sell or lease rail Iland
however, none of the railroadutility corridor may be sold.

The House B ill, [CSHB 512(Trsp)], requires legislative approval for
sale of rail land.

Section 42.40.360 The board may nominate federal land for state selec-
tion for a railroad purpose. The Commissioner of Natural Resources
would acquire the land through the federal land selection process.

In addition, the board may request any state land from the Department uf
Natural Resources. Upon receipt of the written request the Commissioner
of the Department of Natural Resources must reserve the land in the
railroad®s name for 180 days.

Section 42.40.370 When the railroad requests state land under the
preceding section the Commissioner has 90 days to reply in writing



whether or no the request has been denied, denied in part or if the
request has been granted. A conveyance under this section may be for
less than fair market value and, absence a reservation to the contrary,
vest full ownership of surface and subsurface rights. The land may be
reconveyed back to the state if it is no longer necessary for the
corporation®s purposes.

The House B ill, [CSHB 512 (Trsp)], does not contain a provision
allowing transfer to the corporation for less than fair market
value.

Section 42.40.380 The corporation 1is authorized to relocate rail
facilities to state land when an emergency exists. The Chief Executive
Officer makes the determination that it is necessary to relocate for
safe and adequate rail operations. After the relocation the corporation
is required to notify the Department of Natural Resources.

The House B ill, [CSHB 512 (Trsp)], dees not require an emergency
condition, rather it says simply that a physical condition must

require relocation. However, the House B ill requires concurrence
of Department of Natural Resources before the move.

Section 42.40.390 The board may develop rules governingland used by a
third party. TIe rules are to protect the common health, safety, and
welfare of the public and may not be limited by leases, contracts or
other transaction.

No comparable provisions in the House B ill.

Section 42.40.400 The corporation 1is authorized to exercisethepower
of eminent domain and declaration of taking.

Section 42.40.410 The corporation may vacate land acquired for railroad
purposes by filing in the appropriate recording district.

Section 42.40.420 The corporation may acquire interests in federal land
on its own behalf.

Section 42.40.430 The corporation may authorized municipal use of rail
land. It may also authorize a walkway or trail on the utility corridor
so long as parallel uses are not restricted. Before authorizing the use
of either rail land or the utility corridor, the municipality must sign
a hold harmless agreement and indemnify the corporation for any .judgment
against it for use related to the municipal use. When the corporation
determines the use 1is inconsistent with expansion or replacement of
railroad facilities the municipal use must be stopped.

The House B ill, [CSHB 512(Trsp)], allows the granting of a right-
of-way on any rail property for use of a pedestrian walkway or
trail. It does not contain a provision protecting parallel uses of

the railroad corridor nor does it state who shall determine when
the municipality shall vacate the right-of-way if it interferes
with rail use.



Section 42.40.440 The corporation may acquire surplus property from
either the federal government or the state.

Special Note: The House B ill contains a provision requiring
compliance with state law if pesticides or herbicides are used by
the corporation.

Section 42.40.500 A liability incurred by the corporation may Le
satisfied only from the assets of the corporation and no creditor has a
right of action against the state.

Section 42.40.510 The corporation must obtain a fidelity bond for its
ooard members and officers responsible for finances.

Section 42.40.520 The corporation 1is required to keep in force all
manners of insurance to protect its assets, services, and employees from
any potential liability. It may, however, provide for certain self-
insurance retentions.

The corporation must provide public liability insurance under the
House B ill. It is not authorized to self-insure.

Section 42.40.530 Revenue generated jy or appropriated to the corpora-
tion shall be retained and used for railroad purposes by the corpora—
tion.

Section 42.40.540 With the concurrence of the governor, the corporation
may request an appropriation from the legislature to assist it 1in
carrying out its general powers and preparing long-range expansion and
capital improvement plans.

Section 42.49.600 The corporation may issue bonds and bond anticipation
notes. The principal and interest are payable from corporation assets.
The board shall by resolution establish the form and manner of execution
of bonds or bond anticipation notes. Thay may be sold as determined by
the beard and shall mature at the time, not exceeding 50 years from
their date, determined by the board. The proceeds from the bonds may
not be used for any other purpose than that for which the instruments
were originally issued. There is also a list of mandatory requirements
that the instrument? must comply with.

Special Note: The House Billy [CSHB 512(Trsp)], sections on bonds
and notes is substantially different from the Senate version.
However, the powers, duties and obligations, of the corporations in
relation to its ability be raise money through bonding ostensibly
remains the same.

Section 42.40.610 Bonds and notes issued by the corporation are nego-
tiable instruments.

Section 42.40.620 Bonds and notes issued by the corporation are securi-
ties in which all public bodies of the state and other financial enti—
ties may invest funds.



Section 42.40.630 Payment of the principal or interest on lands may be
made from assets or revenue of the corporation regardless of the source.

Section 42.40.640 This section authorizes the board to enter into
certain agreements with holders of the bonds or bond anticipation notes
and provides for a general authority to enter into additional agreements
in the absolute discretion of the board if an agreement will make bonds
or notes more marketable.

Section 42.40.650 The corporation may issue interim receipts or tempo—
rary bonds or bond anticipation notes exchangeable for bonds or bond
anticipation notes once they have been executed.

Section 42.40.660 The corporation may issue refunding bonds. They may
be sold or exchanged for outstanding bonds and the proceedsapplied to
thp purchase, redemption or payment of outstanding bonds.

Section 42.40.670 The board is required to retain a financial advisor
independent: of an underwriter who is negotiating with them for a bond
sale.

Section 42.40.680 The signatures of corporation officers on bonds or
notes are valid regardless of the officers®™ current relationship to thr
corporation.

Section 42.40.690 The pledge of assets of the corporation to the

payment of bonds or notes is valid and the assets are subject to the

lien of the pledge without physical delivery or other act. The corpora—
tion is not prohibited from selling assets subject to a pledge.

Section 42.40.700 A holder of bonds or notes or a trustee may enforce
all rights under this chapter, the trust agreement or resolution, or any
other contract executed by the corporation relating to the bonds or
notes and may compel the performance of duties of the corporation
required by law or the trust agreement or resolution.

Section 42.40.710 The state is not liable for the debts of the corpora—
tion"! Bonds ancTnotes are payable solely from the revenue or assets of
the corporation and are not a liability of the state or a pledge of the
faith and credit of the state. Each bond and not issued by the corpora—
tion must contain a statement that the corporation is not obligated to
pay it except from the revenue or assets pledged for it and neither the
faith and credit nor the taxing power of the state is pledged to the
payment of 1it.

Section 42.40.720 An officer, board member, or employee of the corpo—
ratTorTTTlioFTuFject to personal liability because of the execution or
issuance of bonds or notes.

Section 42.40.750 Employees of the railroad are employees of the
corporation and not of the state. Laws relating to public employees do
not apply.



Section 42.40.760 The provisions of the Public Employee Relations Act
do not apply. However, non-executive officials may organize and engage
in collective bargaining.

Section 42.40.770 The board or the employees organization may request
the Department o« Administration to participate in their contract
negotiations. Any labor agreement accepted by the two parties must have
a grievance procedure which has binding arbitration as its last step.

The House B ill, [CSHB 512(Trsp)], provides that the department of
Administration may participate in labor negotiations without
stating at whose invitation or if in fact they need to be invited
to participate. In addition, the corporation is required to confer
with the Department of Administration before entering into labor
negotiations.

Section 42.40.780 There 1is created a railroad labor relations agency
made up of three member*s appointed by the governor. The agency shall
perform the functions described in AS 23.40.090 - 23.40.190 which are
the functions currently carried out by the state personnel board for all
state employees.

It should be noted that the House Billy [CSHB 512(Trsp)], has
spelled out the provision of AS 23.40.090 - 23.40.190 rather than
cite them as the Senate B ill does. Those provisions can be found
in the House B ill at; 42.40.740 which is cited as AS 23.40.090 in
the Senate B illj 42.40.750 which is cited as AS 23.40.100 in the
Senate B illj 42.40.760 which is cited as AS 23.40.110 in the Senate
Billj 42.40.770 which is cited as AS 23-40.120 in the Senate B illj
42.40.780 which iscited as AS 23.40.130in the SenateB illj
42.40.790 which iscited as AS 23.40.140in the SenateB illj
42.40.800 which iscited as AS 23.40.150in the SenateB illj
42.40.810 which iscited as AS 23.40.160in the SenateB illj
42.40.820 which iscited as AS 23.40.170in the SenateB illj
42.40.830 which iscited as AS 23.40.180in the SenateB illj and
42.40.840 which is a slightly modified version of AS 23.40.190
cited in the Senate Bill. The difference between the Senate cite
and 42.40.840 is (hat the railroad labor relations agency acts on
its own to initially name the mediator while the Senate cite allows
one of the parties to request a mediator. In addition, the House
version requires that the mediator be mutually agreeable to both
parties and shall be chosen from a list of seven qualified media-
tors/arbitrators knowledgeable in railway laior agreements. The
Senate cite has no similar provision.

Section 42.40 790 Railroad employers have a full right to strike if a
collective bargaining unit votes to do so by secret ballot. However,
the parties may agree in writing to submit interpretation or application
disputes to an arbitrator. Under this provision the railroad employees
clearly fall under 23.40.200(a)(3) which are commonly referred to as
"class 3" employees.

The House B ill has a substantial rewrite of this section. Basic-
ally the House has the employees somewhere between class 2



employees and class 1 employees (see AS 23.40.200). In the House
version the employees are permitted to strike for a limited time
and may be enjoined by a court of law at the request of the corpo-
ration. After being enjoined the dispute is automatically sent to
binding arbitration. The arbitrator is the same person as was the
original mediator chosen under 42.40.840.

Section 42.40.800 Prohibits use of corporation money, assets or pro-
perty for political activity except lobbying on matters which directly
affect the corporation. It provides for a $5000 penalty for violation
of this section.

The House Billj [CSHB 512(Trsp)]3 has no similar provision.

Section 42.40.810 Prohibits requiring or coercing employees to under—
take activities, or restrain from activities, except as directly related
to the performance of their official duties.

The House Billj [CSHB S12(Trsp)] has no similar prevision.

Special Note: In addition to the provision found in the Senate
Billj the House Bill contains two additional provisionss 42.40.870
and 42.40.880. 42.40.870 allc s the deduction of union dues from
an employee's wages3 iv should be noted that the power to make such
an agreement exists under 42.40.760(b)(2) which is cited as AS
23.40.110 under the Senate Bill. 42.40.880 provides for a reli-
gious exception from the payment of union dues.

Section 42.40.900 Claims involving activities of the railroad shall be
brought against the corporation and not against the state. The corpo—
ration board members and employees have the same immunities from liabi—
lity for claims against the corporation as do other state officers.
Claims against the corporation must first go through an administrative
appeal process to the Department of Administration before going to court
action.

Section 42.40.910 The property of the corporation and its assets are
exempt from taxes and special assessments of the state or a political
subdivision of the state. Bonds and notes issued by the corporation are
exempt from taxation except for inheritance, transfer, and estate taxes.

Section 42.40.920 The corporation is exempt from the jurisdiction of
the Alaska Transportation Commission. In addition, it is exempt from
the following statutes:

The statutes are:

AS 19 - Title 19 is the statute which sets out the duties of state
agencies in regard to highways and ferries and related activities.

AS 23.40 - Chapter 40 deals with the relationship between state
entities and labor organizations. But see Article 8 of this
legislation for Personnel and Labor Relations provisions.



AS 30.15 - Chapter 15 is concerned with state participation in port
facilities and development.

AS 35 - Title 35 sets out the duties and powers of DOT&PF with
regard to public facilities.

AS 37.05 - Chapter 05 is the Fiscal Procedures Act. For provisions
in this legislation which replace similar provisions in the Fiscal
Procedures Act, see Section 1, 3(A) and (F); 42.40.100(1) and (8);
42.40.120(b)(4), (C)(li); 42.40.260; 42.40.270.

AS 37.07 - Chapter 07 contains the Executive Budget Act. For
similar provisions in this legislation see 42.40.260; and 42.40.270
and 42.70.280.

AS 37.10.010 - 37.10.060 - Give the Department of Administration
duties related to Public Funds.

AS 37.10.085 prohibits financial aid to corporations by state or
political subdivisions.

AS 37.20 sets out a method for the state to receive federal pro—
perty. Sec. 42.40.360; 42.40.420 and 42.40.440 for comparable
provisions.

AS 37.25 is the miscellaneous provisions of the public finance
title.

AS 38 - Title 38 is the Public Lands statute. For similar provi—
sions see 42.40.350; 42.40.360; 42.40.370:, 42.40.380; 42.40.390;
42.40.400; 42.40.410; 42.40.420 and 42.40,430.

AS 39 - Title 39 is the public officer and employees statute. See
sections 112.40.020; 42.40.030; 42.40.040; (see also Sections
3,4,5, and 6); 42.40.050; 42.40.060 and Article 8 of this Act.

AS 44.62.040 - 44.62.320 - is the Administrative Procedures Act.
But see 42.40.150; 42.40.160; 42.40.170; 42.40.180; (see also
Section 8); 42.40.200; 42.40.210; 42.40.220 for similar provisions
contained in this Act.

Section 42.40.930 If provisions of this Act conflict with the provi—
sions of other law, the provisions of this Act prevail. Where possible,
provisions of the Act shall be construed so that they do not conflict
with the Alaska fhilroad Transfer Act of 1982.

Section 42.40 94C The assets of the corporation revert to the state if
it ceases to exist.

Section 42.40.980 Definitions of the chapter are provided.

The House Bill, (CSHB 512(Trsp) = has a substantially different
list of positions under executive officer.



Section 42.40.990 The short title of this chapter is the Alaska Rail-
road Corporation Act.

Section 3 Amends 42.40.010 by removing the corporation from the Depart-
ment of Commerce and Economic Development if the Constitutional Amend—
ment passes.

Section 4 Amends 42.40.020(a) if the Constitutional Amendment passes by
removing the Commissioner of Commerce and Economic Development from the
board and increases the appointed members of the board from seven to
eight.

Section 5 Amends 42.40.020(e) by removing reference to the Commissioner
of Commerce and Economic Development if the Constitutional Amendment
passes.

Section 6 Amends 42.40.030 if the Constitutional Amendment passes by
removing reference to the Commissioner of Commerce and Economic Develop—
ment and by removing the ability of the governor to remove board members
at his pleasure.

Section 7 Amends 42.40.030 if the Constitutional Amendment passes by
adding a new section which would state specific reasons for which a
governor may remove board members.

Section 8 Repeals®42.40.180 ifthe Constitutional Amendment passes and
replaces it with a new section. The new section gives the board dis—
cretion in adopting a rulemaking process.

Section 9 The corporationmust prepare a report on thelong-term
operations of the railroadthat is due January 1, 1988. The report
shall include recommendations on the transfer of railroad operations to
the private sector.

Section 10 Members of the first board of directors serve terms that
differ in length and will result in staggered terms for members that
follow.

Section 11 Existing collective bargaining agreements are to be adopted
by the corporation and remain in effect for two years. Within 180 days
of the first meeting the board and the unions shall establish a proce—
dure for renegotiating the existing collective bargaining agreements.

Section 12 Repeals 42.40.190 and 42.40.200 if the Constitutional
Amendmentpasses.

Section 13 The effective date of Section 3-8 and 12 is the effective
date of the Constitutional Amendment should it pass. Section 12 sec—
tions 1,2 and 9-11 take effect immediately.
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MEMORANDUM
TO: Senate Transportation Committee

FROM: Gross & Busicaf™if$Sr-

RE: Organization of Public Corporation to
Operate the Alaska Railroad

At your request, we have reviewed the drafts of SB 10
and SB 352, with a view toward determining the extent to
which those bills create a valid legal structure to operate
the Alaska Railroad after its proposed purchase. Initially,
we were asked whether the legislature had the power to
require that gubernatorial appointments to the governing
authority-~ of the railroad be confirmed by the legislature.
Both SB 352 and SB 10 presently require confirmation of
executive appointments. At a second committee hearing we
were requested to advise you of the minimum, number of executive
branch controls which must be placed on any entity created
by law to operate the railroad to insure that the entity
would be a part of the executive branch and, therefore,
constitutionally sound. We shall answer the questions 1in
the order posed.

SB 10 and SB 352 both provide that appointments made by
the Governor be confirmed by the legislature in joint session.
1/ SB 10 speaks of an "Authority"™ while SB 352 creates a
similar organization but describes it as the "Railroad
Corporation.”"™ Purely for the purposes of simplicity, we

will refer to the basic organizational structure at issue
here as an "Authority."



We assume that if a similar section remains in a bill, which
passes the legislature, the Governor will probably choose to
submit the names of his appointees for confirmation just as
he submits his appointees to a host of other boards and
commissions in state government. It is our opinion, however,
that should an occasion arise when the Governor decides not
to submit a name or names for confirmation, the legislature
would have no legal right to insist he do so.

Our conclusion is based both on the words of the Alaska
Constitution ar.d a decision of the Alaska Supreme Court.
The constitution provides in Art. 111, sec. 25 that:

The head of each principal department shall be

a single executive unless otherwise provided by

law. He shall be appointed by the Governor,

subject to confirmation by a majority of the

members of the legislature in joint session
Sec. 26 of the same article states that:

When a board or commission is at the head

of a principal department or a regulatory or

quasi-judicial agency, its members shall be

appointed by the Governor subject to con-—

firmation by a majority of the members of

the legislature in joint session
The wording of the constitution is clear on its face. The
legislature may confirm the heads of all departments, whether
they are single executive officers or a board. The legislature
may also confirm boards or commissions which are "regulatory
or quasi-judicial™ agencies, A regulatory authority
is, as it implies, one whose basic function is to regulate a
particular public activity. The Fish and Game Board is a

classic example of such a regulatory board. A quasi-judicial

2



agency 1is one in which individual rights are adjudicated.
An example of such a board would be the Public Utilities
Commission, where contested proceedings determine rates.

The Railroad Authority as established in SB 352 or

SB 10 fits under none of these definitions. It is not at
the head of a department-=" nor is it a quasi-judicial or
regulatory agency. Under the constitution, then, the legislature

has no power to confirm executive appointments to the Authority,
unless the legislature can add to the powers of confirmation
which are granted in the constitution.

The legislature attempted to do just that in 1975 when
it passed a statute authorizing confirmation of a whole list
of lesser executive branch officials, including deputy
commissioners and certain division directors. The Alaska
Supreme Court held that the statute granting the legislature
the additional confirmation power was unconstitutional.
Bradner v. Hammond, 553 P.2d 1 (Ak. 1976) In the Supreme
Court"s view, the power to appoint to positions in the
executive branch is a power reserved to the Governor under
the doctrine of separation of power, excer t as the constitution
permits the legislature to participate in the process through
confirmation. If the constitution does not specifically
2/ We recognize that SB 352 provides, "The corporation shall
be considered a principal department only for the purposes
of Art. 111, sec. 26, Constitution of the State of Alaska."
(emphasis added) In our view, however, the courts wouxd
almost certainly view this purely nominal designation as
one purely of form, since the bill does not actually es—
tablish a new department with the kinds of gubernatorial
controls normally associated with a principal department
of state government. This 1issue of gubernatorial controls

is addressed in detail later in this memorandum.
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authorize confirmation, there is no legal power to do so and
the Governor®s power of appointment can not be subjected to
confirmation by the legislature. Put another way, the
Bradner case holds that the constitution states the outer
limits of legislative powers of confirmation; the legislature
may not expand that power by statute. While neither SB 10
or SB 352, as presently structured, would withstand constitutional
challenge on the issue of confirmation, there are options
available to the legislature which would provide a valid
legal basis for the confirmation of appointments. We will
set these options out briefly for your consideration.

The first and most obvious manner for the legislature
to obtain confirmation power is to pass a joint resolution
placing before the voters a constitutional urendment that
would specifically authorize the legislature to confirm
appointments to the Railroad Authority. This amendment
could be placed before the voters during this year®"s election.
If the amendment passed, the first appointees of the Governor
to the authority or commission would be constitutionally
subject to confirmation; 1if it did not pass, the situation
would remain as it is today - <confirmation if and w Zen the
Governor chooses to submit the names. We should note that
following the Bradner case a constitutional amendment granting
broad additional confirmation powers to the legislature was
put before the voters and failed, but whether that would be
the iate of a more narrowly drawn provision would be difficult

to predict.



The second option to insure confirmation would be to create
an entirely new department of state government, which would be
headed by the Railroad Authority. The sole purpose that new
department would be to the railroad. In such an instance, the
Authority would be at the head of a department and under Art. 111,
sec. 26 of the Alaska Constitution, the members of the Authority,
would be subject to confirmation. There are, however, certain
serious problems whic}* might result from this approach. One
of the basic purposes of the present bills creating an in—
dependent public corporation or authority (located nominally
within a department) is to permit the Railroad Authority to
raise money for operations without involving the general credit
of the state. If, however, the authority which manages the
railroad is a full department of state government there is some
real question about its ability to successfully perform this
fundraising activity without the involvement of state credit.
Art. IX, sec. 8 of the consti4 ition provides that no state
debt may be incurred unless (1) it is autnorized by law; (2)
is for capital improvements; and (3) is ratified by the voters.
Sec. Xl of the same article provides that the restrictions of
sec. 8 do not apply to debts incurred through revenue bonds
issued by public corporations or public enterprises of the
state when the only security is the revenue of the enterprise
or the corporation. Whether or not an entire department of

state government can be made a "public corporation”™ or whether



or not the entire activity of a department of state government
would qualify as a "public enterprise" are questions that
have never been decided in this state by any court. \While
the committee can certainly receive advice from legal counsel as
to the possible or probable outcome of litigation on these
subjects, it would at best be an educated guess. The result
might well be that in order to obtain confirmation powers the
committee would create a department which, 1in the end, might
be subject to the same bonding restrictions applicable to all other
departments of state government. I gather there is no
disagreement within the committee that such a result would
be highly undesirable. We cannot recommend this method of
insuring confirmation powers because the risks are simply to
great - the legislature would be in totally unchartered waters
and the magnit ide of the questions involved is simply to great to
accept that degree of risk.

Having discussed the issue of confirmation, we now move
L, the second issue posed by the committee. Specifically,
that question involves the extent to which a public corpora—
tion may be established independently of the authority of
executive branch and yet be a part of that branch of government.
Art. 111, sec. 22 of our constitution requires that all agencies
of state government and their respe"tive functions shall be

allocated within no more than 20 principal departments.



The only exceptions provided are for "regulatory, quasi—

judicial, and temporary agencies. As we view the Tfunctions
of the operation of the Railroad - whatever form of entity
is chosen - those functions are not primarily "regulatory"

or quasi-judicial.” Further, the railroad operation
would not necessarily be "temporary." Although conceivably
the railroad could be sold or leased at some point in the
future to a private corporation, the existence of the operating
entity could well be permanent.

We think it is clear that the Alaska Supreme Court
would view the Railroad Authority as performing operational
or executive functions and would, therefore, require that
the Authority be either a separate principal department or
located within one of the already established principal
departments. We have already reviewed the problems that
would be created if the Railroad Authority would be made the
head of an entirely separate principal departme it. Therefore,
we are left with the conclusion that the onl"_ other constitutionally
sound option is to place the governing board or authority
within an existing department of state government.

Simply stated, then, the legal 1issue you have asked
reduces itself to this. On the one hand, the legislature
seeks to create an "independentl authority - one.which has
financial and political autonomy and is not subject to

direct gubernatorial control. On the other hand, the constitution



requires that all executive or managerial functions be a
part of the executive branch, which, 1in turn, 1is under the
supervision and control of the Governor. What then are the
limits - how much gubernatorial control is required to make
the "independent™ authority a constitutionally valid part of
state government?

The cases that the Alaska Supreme Court has reviewed
concerning the requirements of Art. 111, sec. 22 make it
clear that more than mere nominal placement of an independent
corporate entity within a department in the executive branch
is required. For example, 1in De Armond v. Alaska State
Development Corporation, 376 P.2d 717 (Alaska 1962), it was
claimed that the legislation creating the Alaska State
Development Corporation was unconstitutional because it
sought to create an independent agency that was nominally
within the Department of Commerce, but which the challengers
claimed was not in actuality within that department. The
Alaska Supreme Court rejected this contention and upheld the
constitutionality of the Development Corporation. In doing
so, the court enumerated a number of features contained 1in
the enabling legislation for the corporation, which demonstrated
sufficient ties with the Department of Commerce to justify
the conclusion that the corporation was (at least for con-—
stitutional purposes) truly within the Department of Commerce.

The factors that the court cited were as Tfollows:



(1) the Commissioner of Commerce had a permanent seat
on the board of directors and thus had "considerable influence"”
on the board;

(2) the other six members of che board were appointed
by the Governor, and served at his pleasure;

(3) the board was required to submit comprehensive
annual reports to the Governor and legislature;

(4) the financial records were to be audited annually
by the legislative auditor; and

(5) the state®"s bank examiner was required to examine
the corporation®s records each year.

Additionally, although the court did not make clear
what significance this fact had, it noted that th” corporation
was "temporary" and could be dissolved by a majori® -*ote of
the board subject to legislative approval.

Four years later, the court reviewed a similar challenge
to the constitutionality of the Alaska State Mortgage Association
i.e. that it was only a nominal rather than a legitimate
epart of the department of state government in which it had
been placed. Walker v. Alaska State Mortgage Association,

416 P.2d 245 (Alaska 1966). The court, however, noted that
the mortgage association legislation contained moat of the
same Tfeatures which it had cited in De Armond to support its
conclusion that the develooir.c-nt corporation was properly

established within a department of state government. Like



the development corporation in De Armond, the mortgage

association members were appointed by the Governor and
served at his pleasure. The commissioner of Commerce had a
permanent seat on the board of the association. Additionally,
the court noted that as further evidence of gubernatorial
control, the mortgage association was required to submit
detailed annual reports to the Governor and legislature, the
financial records were subject to an annual legislative
audit, and certified copies of the minutes of every meeting
of the association were required to be sent to the Governor.
Neither of these decisions, unfortunately, provide any
guidance on the question of the minimum number of factors
that will be required in order to meet the constitutional
requirements of executive supervision or control. In both
cases, however, the court seemed to emphasize two factors
over and above all the others. The first was that board
members served at the pleasure of the Governor. The second
was that the Commissioner of the department within which
these independent entities were located served on the board
and was a full voting member. These two features were
emphasized by the court to demonstrate that the Governor
exercised at least partial control over the activities of
the board. The court, for instance, noted that while the
commissioner was only a single member of a multi-member

board his position as a cabinet member would give hinm
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