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this. The decision made to give the security officers for the authority 
the authority of other state law enforcement-officials to enforce state 
and authority laws and reoulations. With respect to violations of the 
laws or regulations that occut on or to the property owned, managed or 
transported by the authority. People can think that's a good idea or a 
bad idea. But are there any questions about what the effects of that 
would be.

The next section .8"0, it's clear I think, aga'n you cen think its good 
or bad.

•The next section, .900. A series of definitions. We've probably talked 
about most of them as we went through. I'd be happy to answer any 
questions anybody might have about any of these definitions.

Ebert: I'm curious why you tie rail properties to the closing report as
opposed to tying it to the property that you ultimately in fact receive.

Lewis: Those are the same thing. The closing report will describe the
properties.

Ebert: Under the federal legislation, as it's presently written, the
closing report is not intended to be a judicial declaration of what 
properties go in what direction. It's only a planning document.
There's a provision for adjudication of valid existing rights with court 
appeal. It would seem more appropriate to give the rail authority 
jurisdiction over properties they in fact receive which might be greater 
or lessor than the closing report predicted they would receive.

Johnson: Which section?

Ebert: On page 45, item 10. If you're giving someone administrative 
jurisdiction you should g.ive them jurisdiction over something they in 
fact get, not someone predicted they would or would not get.

Johnson: Actually, I think the identification of the closing report is
not a useful concept in this concept. I think we should say transferred 
to the authority under the legislation.

Speaker: Could I suggest that maybe we just ask if there's any comments
on this last article and deal with those specifically.

Lewis: I think that's an excellent suggestion. Are there any questions
on this last article?

Gates: When does the definition for the leadership of the legislature 
come into play. The definition is really extensive: Speaker of the
House, President of the Senate, minority leaders for each house, chair­
man of the senate and house transportation and finance committees and 
chairman of the legislative budget and audit committees. I forget when 
that becomes important. But that is going to be a real battle.

Lewis: I think that is not important and was deleted.

Johnson: For purposes of qiving notices under the act, when the authori­
ty was required to inform the legislature of certain things the thought



was it was better to have it go to certain people rather than to all of 
them or one of them or something. That concept was removed.

Ebert: With this discussion of collective bargaining agreements, the 
discussion on page 47 and over to 48, that the state will continue in 
existence the existing contracts, until they expire by their terms or as 
required und'ir the federal legislation, they are renegotiated. 1+ seems 
to me the federal legislation contains a two year limit on this which 
is not expressed here. Are they really parallel?

Johnson: Yes. The federal legislation requires them to be renegotiated 
at the end of the period (indesc) basically within that period of time. 
Some of them expire sooner than that by their own terms. Others have no 
explanation date at all.

Speaker: I have a couple of general questions directed toward Adlum an
Olson. The first one is regarding Article 4, Lands and it's a question 
of flexibility or the interrelationship of agencies and their impact on 
the authority. The Dept, of Natural Resources will have control over 
the subsurface rights on railroad land. Do you see tnat as a problem 
with the authority. Is that going to create a difficultly in its 
flexibility to carry out its operations?

Adlum: I don't see that its going to be a problem because any right cf
eminent domain there are still (indesc) in the courts in cne marner or 
another. We have the right of eminent domain in the Port of Seattle 
but if we can't reach a price between their appraisers and our apprais­
ers we end up going to court. What's decided there is whether have the 
right to take it and then deciding the fight (indesc)

Olson: I presume that uhis policy choice toward DNR will have control
over the subsurface rights to place in parallel, the mandate of self 
sufficiency on the part of the rail line such that revenue generation 
comes from its mode of operation of the rail as opposed to its 
extractive capacity. To that extent you ought to build in, inducements 
to efficiency on the rail line itself. I happen to personally agree 
with that nolicy declaration if I understand it correctly that they're 
saying that the resources that lie in the subsurface rights will go to 
the DNR and the state general treasury and the railroad will attempt to 
achieve self sufficiency of its own operation. That is a powerful 
inducement to efficiency.

Adlum: If the government had done this when they alloted all those
spaces to the railroad that came across the nation at the turn of the 
century, they might be in a lot better shape right now.

Speaker: 0*;a other question. On the article that deals with the make up 
of the board. What are the implications of having a union member on the 
board? Is that something that's common in other authorities?

Adlum: I'm the first union official to serve on the pacific coast that
I know o7,,
Olson: The port commission currently has two of its members whose 
backgrounds are in organized, labor. Informally, which ■'s what's



happening, that by elections, two of those members have come from 
organized labor. In other ports across the country, there is a formal 
slotting of positions. The Port of Milwaukee, for example, mandates 
that one of its [..ambers be drawn from organized labor. It also mandates 
one of its members from the south side if Milwaukee, one from the north 
side of Milwaukee, one from the Chamber of Commerce. MASSPORT, Boston's 
port has a similar slating of membership. My own analysis says that the 
greater the degree of formal slotting of positions to occupational 
groups, and this is not a criticism of organized labor because the 
slotting is going on the business side as well, or the residential 
bdsi' the more precise the slotting, the greater the attention to 
pa" v. laristic issues as opposed to universalistic issues. Let me get 
awo, from the academic jargon. What that means is: par"icularistic 
issues are those that are specific to the group or to the constituency 
that is being represented; universalistic issues are cnose that deal 
with larger questions of the operation of the entity. What you get is a 
function of how you orient yourself toward that question, of slotting or 
nrt slotting. As I read what this bill does there is a hulf way house 
that is struck. It does not, as the gentleman from Fairbanks suggested, 
draw a line for geographic representation. It does not give the vote to 
organized labor's representation on the board. So that it is once again 
a delicate compromise that is reflective of interests withing the state 
and within the legislature and I suspect that set of compromises will 
continue forward as this bill is enacted. My point is that the kind of 
representation, the kind of policy orientation you get on the beerd, is 
partly a function of how you draw the criteria for membership on the 
board and you get very different things.

Adlum: I get the jeweler and the other guy's vote a helluva lot quicker
than I get the other labor guys' votes.

Lewis: Are there any other questions about Article 8?

Gates: AS 23.10. 055. The Alaska Railroad Authority is considered a
political subdivision for the state for the purpc ,es of the section, I 
thought I had the rest of them figured out, but that one escaped me.
Can you explain that for me? Why is the ARR Authority considered a 
political subdivision-

Lewis: I'll call you tomorrow. I don't remember which one that is. 

Ebert: Workman's compensation, I think.

Gates: Cause you get into troubles of establishing a new form of 
government which is...

Lewis: I don't think we'll be able to help much cause I can't remember
what that section is.

Chairman Swalling: If there are no more questions, these men have to 
catch an airplane. We're very grateful that they were able to come up. 
Now, I'd like to say that if any of you have a position paper or any­
thing that you'd like to submit either today or at some future time we 
solicit your input. It will help us if it is in writing. Now we will



have a very short meeting to decide a little about our future. You're 
all welcome to stay. I'll tell you what we're going to discuss., is 
where do we go from here, because we are not in a position yet to 
prepare a report. Cur request for funding for a word merchant has been 
frozen. So we don't know when our next meeting will be. We're going to 
take a few minutes and discuss where we go from here.

Harle: Mr. Chairman, I have a concept that is written and I would like
to them to the commission for your consideration.

Chairman Swalling: We appreciate that very much.

Wright: Chairman Swalling, I have not a cor..,apt, but a position paper
that I'd like to submit also from the Greater Fairbanks Chamber of 
Commerce. And I'd also like to forma'P.y request and invite the commis­
sion to at some point hold some of your meetings in Fairbanks so you can 
get more input from the people in the interior.

Chairman Swalling: It is doubtful that we are going to have another
public meeting such as this for input. I thank you all for being very
cooperative and very attentive as to presenting your vicWJ and we're 
gonna try to go from here and put a report together.

Speaker: The State Chamber has already submitted their position but we
would also like to go on record in support of the Fairbanks Chamber 
position which they have submitted to you.

Chairman Swalling: Anyone is perfectly welcome to stay. We've got to
stay and decide what we'\e got to do now.
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ALASKA RAILROAD TRANSFER PROJECT

WORK PLAN OUTLINE

The Alaska Railroad Transfer Act of 1982 was signed into law by President 
Reagan on January 14, 1983. This legislation establishes a detailed pro­

cess for assembling the specific information necessary to a thorough con­
sideration by the state of the transfer proposal, while also specifying 
the time framework for effecting an eventual transfer. Date of enactment 
serves as a trigger for several key provisions which involve a great deal 
of work activity in order to accomplish a thorough addressing of the trans­
fer question. The following discussion highlights the major work tasks 

confronting the state, along with some explanation of the state's response 
to satisfy these requirements.

TASK #1 - TRANSFER TEAM ORGANIZATION.

A detailed organization is in the process of being established to direct 
all state activities pertaining to the railroad transfer. Because of the 
diverse nature of tasks involved and limited time available for work per­
formance, an interdisciplinary team of state officials and outside exper­
tise is necessary to accomplish the mission. Governor Sheffield has des­
ignated the Department of Transportation and Public Facilities to serve as 
the lead agency for all matters regarding the railroad transfer. As a 
result, Commissioner Dan Casey will serve as the state official responsible 
for the conduct of this project.

Commissioner Casey has appointed a transfer team of three individuals to 
d ’rect all work activity regarding t'<e proposed transfer. Mr. Mark Hickey 

of DOT/PF will serve as the staff coordinator and contact point for transfer 
team activities. Mr. Dave Walsh and Mr. Jack Day, who are in the process 
of being placed under contract to the state, will be working with Mr. Hickey 
to direct these efforts and will provide special outside expertise on certain 
specific aspects of the project. Mr. Jack McGee of the Attorney General's 
Office will also be working with this group, directing the legal research 
portions of the work. In this regard, the special services of the law firm 
of Wickwire, Lewis, Goldmark & Schorr will remain available to the state as 
needed. Additional state personnel from various agencies will be involved 

with specific aspects of individual tasks.

TASK n  - FRA COOPERATIVE PROCEDURES/INFORMATION ACCESS.

Section 605(b) of the transfer legislation specifies the means by which the 
state can monitor railroad operations and inventory and evaluate rail prop­
erties prior to a decision to accept transfer. As part of this effort, the 
state will have to ascertain the position of the Federal Railroad Adminis­
tration (FRA) regarding confidentiality limitations as also noted in Section 

605(b). Additionally, there needs to be established a general framework for 
coordination of transfer duties and information access. Important in this 
area will be clear delineation of FRA liasion and contact personnel, along 

with explicit definition of current railroad management's role relative to
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transfer proceedings. It is anticipated that FRA will respond to this project 

through some overview arrangement which includes an equivalent transfer team 
of federal personnel primarily dedicated to transfer activities. Assistance 
from other federal agencies, particularly the Department of the Interior, will 
also be important to the success!ul performance of transfer work.

Several steps have already been taken to address aspects of this task. FRA has 
appointed Mr. F. Colin Pease, Special Assistant to the Administrator, to serve 

as the responsible federal official for transfer matters. Mr. Pease is in 
process of appointing Mr. John Cikota of FRA to serve as the liasion contact 
on temporary duty at the railroad in Anchorage. Railroad- personnel wi1! serve 
as technical support staff for various transfer duties, tut will not be directly 
involved in aoy of the policy aspects of the transfer. The Alaska State Office 
of the Bureau of Land Management nas been designated as the lead DOI agency for 
transfer matters and has already established an Alaska Railroad Project Staff 
under the direction of Mr. Gary Bauer. Preliminary meetings have also occurred 
between trie key state and federal personnel regarding coordination of transfer 
duties and information access procedures.

TASK #3 - STATE CONSENT FOR ARR ACTIONS.

During the period between date of enactment of the federal transfer legislation 
and the date of actual transfer, or an official negative response by the state 

to the transfer offer, certain specific types of actions and decisions by the 
Alaska Railroad (ARR) will require state consent. Section 605(b) specifies that 

the following actions fall into this category: (1) make or incur any individual 
capital expenditure in excess of $300,000; (2) sell, exchange, give or otherwise 
transfer any real property; and (3) lease any rail property for a term in excess 
of f ve years.

Governor Sheffield has formally designated Commissioner Dan Casey to serve as 
the state official responsible for dealing with this matter. The transfer team 
is responsible for reviewing these items and forwarding recommendations to the 
commissioner for action. Mr. Hickey has been designated the responsible offi­
cial for coordinating this activity. Information about specific items involv­
ing state consent is available through Mr. Hickey's office.

TASK M  - CLOSING REPORT.

Section 605(u) requires the Secretary of Transportation and the Governor to 
prepare and deliver a report, commonly referred to as "the closing report", 
within six months from the date of enactment. It is envisioned that the Alaska 
State Legislature will have to review this report prior to authorizing final 
acceptance of the transfer. This document, which i. intended to provide the 
state greater specificity regarding transfer particulars prior to final action 
on the offer, will describe all rail properties of the Alaska Railroad and the 
liabilities and obligations to be assumed by the state under the proposed 
transfer. Although the legislation contemplates that the federal and state 

governments will jointly prepare the closing report, the state has a greater
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interest in its accuracy and completeness since since it will be the basis 
for subsequent transfer documents.

The following categories represent the major components which will be ad­
dressed within the closing report: (1) real property; (2) personnel obli­
gations; (3) personal property; and (4) commercial/contractual/legal obli­
gations. Each of these components will involve a process of identification 
and detailed description for inclusion within the closing report document.
In the case of real and personal property, the parties will have to review 
systematically ARR records and conduct physical inventories where such rec­
ords are considered inadequate or unreliable. There will also be a need to 
identify which of the real properties of the ARR are subject to claims of 
valid, existing rights and which are not. Finally, it will be necessary to 
offer some sense of personal property condition and the value of the railroad 

as going concern operation.

The state and the FRA have already discussed a procedure for agreeing jointly 
to the appropriate form and content of the closing report, as well as the 
actual process for drafting the various portions of the report. It is clearly 
understood that the FRA has the lead responsibility for the federal agencies 

involved with the transfer. Agencies of the DOI will support the FRA as a 
technical resource for matters pertaining to r'al properties, but they will 
not make any final decisions regarding policy (, "stions. It is currently 
envisioned that a final draft of the closing rei *t will be available for 
agency circulation by early June.

The following lists depict the specific resources being used by the state to
address properly each component of this task. It should be added that these
activities represent a line share of transition activities for the first six 

months following passage of the federal legislation.

ARR Real Property Team ARR Personnel Team

Mark Hickey, Staff Coordinator Mark Hickey, Staff Coordinator
Dave Walsh, ARR Transfer Team Leader Jack McGee, AG's Office
Jack Day, ARR Transfer Team Leader Tom Brewer, Wickwire/Lewis
Jack McGee, Attorney General's Office DOA - Division of Personnel*
Sarah Kavasharov, Attorney General's Office DOA - Div. of Ret. & Benefits*
Tom Koester, Attorney General's Office DOA - Div. of Labor Relations*
Jim Sandberg, DOT/PF - Right-of-Way
Ted Richards, DOT/PF - Right-of-Way ARR Personal Property Team
Bud May, DNR - Technical Services
Clyde Duren, DNR - DTS (Cadastral) Mark Hickey, Staff Coordinator
Carol Shobe, DNR - DTS Jack Day, ARR Transfer lean Leader
Tony Braden, DNR - DTS Jack McGee, AG's Office
J. hn Hanley, Wickwire/Lewis Dave Zugsberger, 0MB (Management)
Greg O'Leary, Wickwire/Lewis • Dick Wiggins, DOT/PF - Planning

Gary Cox, DOT/PF - Facilities 
Dick Meyer, DOT/PF - Fac'l ities 
John Alderson, DOT/PF - Facilities 
John Hanley, Wickwire/Lewis

(* resource yet to be identified)
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ARR Commercial/Contractual/Legal Obiigations Team

Mark Hickey, Staff Coordinator 
Dave Walsh, ARR Transfer Team Leader 
Dick Wiggins, DOT/PF - Planning 

Yale Lewis, Wickwire/Lewis 
Tom Brewer, Wickwire/Lewis

Jack Day, ARR Transfer Team Leader 
Jack McGee, AG's Office 
Dave Zugsberger, 0MB (Management) 

Gerry Johnson, Wickwire/Lewis 
DOA - Div. of Risk Management*

(* resource yet to be identified)

TASK #5 - USRA FAIR MARKET VALUE DETERMINATION.

Section 605(d) requires the Un’ted States Railway Association to determine 
the fair market value of the Alaska Railroad witi.in nine months from the 
date enactment. This value, if any, will then become the amount which 
the state would have to compensate the United States to receive the rail­
road under the transfer offer in Section 6C4. In performing this work., the 
USRA is instructed to perform an appraisal of ail real and personal property 

with consideration for the curre: t fair market value and potential future 
value if used in whole or in p a r  for other purposes;. The USRA is also to 
take into account all obligations imposed by the transfer legislation and 
other applicable law (e.g., Alaska Native Claims Settlement Act) upon the 
operation and ownership of the state-owned railroad. Finally, the USRA is 
directed to use all relevant data and information from the closing report 
document in making the fair market value determination.

Preliminary meetings between the transfer team and USRA officials have already 
occurred regarding project schedules and appraisal methodologies. The "SRA 

intends to perform three types of assessment to reach their determination of 
the railroad's fair market value: (1) real estate appraisal; (2) facilities 
and equipment; and (3) continued operations valuation. A preliminary report 
on this activity is currently scheduled to be available in June. The USRA 
has agreed to keep the state apprised of ongoing activity and allow review 
of all draft products. Members of the state transfer team will also be avail­
able to research any information requests. Mr. Jack Day of the tran.fer team 
has been designated to serve as the point individual for staff activity under 
this task.

TASK Hi NATIVE VILLAGE CLAIMS NEGOTIATION.

During the ten nrnths following the date of enactment, there is a requirement 
for the state, the Department of the Interior, and all affected Native village 
corporations to enter into a good faith effort to negotiate settlements for as 
many outstanding claims as possible. Some 3,800 non-right-of-way acres of the 

ARR's total 38,000 acres are affected by village corporation filings under 
Section 3(e) of the Alaska Native Claims Settlement Act. Additionally, as many 
as 3,300 acres of right-of-way land may also be subject to similar filings, in 

the latter case, however, the transfer legislation structures a different pro­
cedure for this issue whereby the state will ultimately receive the railroad's 
right-of-way free and clear of any such encumbrances. With respect to the 3,800 
acres of non-right-of-way land, the first step will be identification of the 

specific parcels involved, along with obtaining appropriate legal descriptions.
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The state is in the process of organizing a negotiating team, while also 
determining an appropriate policy stance for each specific parcel. In­
formation and recommendations is being collected from knowledgeable ARR 

officials regarding the railroad importance of each parcel. There is 
also the need to conduct some discussion and investigation with personnel 
from DNR and DOI regarding the availability of other state or federal 
land which might facilitate achievement of settlements. Mr. Dave Walsh 
has been assigned the role as point individual for staff activity for 
these negotiations. Mr. Walsh will have direct support from Mr. Hickey 
and members of the Attorney General's office.

TASK |7 - T RANSFER DOCUMENTS.

Section 604(b) details a series of legal documents which will effect the 
actual transfer assuming state acceptance. Specifically, the following 
four documents are required: (1) a bill of sale conveying title to all 
rail properties except r^al property; (2) an interim conveyance of real 
property of the Alaska Railroad not subject to unresolved claims of valid 
existing rights; (3) an exclusive license granting the state tn<. i inKr 

to use all real property not conveyed pending resolution in accordance 
with the review and settlement process or final administrative adjudication 
of claims of valid existing rights; and (4) an exclusive-use railroad ease­

ment for that portion of the railroad's right-of-way within Denali National 
Park and Preserve.

The content of these documents will require lengthy discussion and c a r p a l  
drafting by the state and FRA. Direct and extensive legal assistance will 
be needed to achieve this task. Mr. Hickey will direct these efforts with 

assistance from the Attorney General's Office and the state's special 
counsel, Wickwire, Lewis, Goldmark & Schorr. Actual completion of this 
work is contingent on state acceptance of the transfer offer. Preliminary 
work on this task should begin foll'wing completion of the closing report.
The final documents do not have to be finished until after the Alaska State 
L e ^ i a t u r e  ratifies the transfer proposal and the Secretary of Transportation 
certifies the state has agreed to all of the required terms and conditions 
as specified in the transfer bill.

TASK IfQ - ICC REQUIREMENTS.

Section 605(c) requires that prior to transfer the ARR's accounting practices 
and systems shall be capable of reporting data to the Interstate Commerce 
Commission in formats required of comparable rail carriers subject to ICC 
jurisdiction. !t will also be necessary to obtain an ICC certificate of 
public convenience and necessity to ensure continued operation of the rail­

road following transfer. As a result, it will be necessary to petition the 
ICC to promulgate proceedings to respond within the anticipated time period, 
along with preparing the necessary filings to provide for the operation of the 
state-owned railroad. A final ICC-related task involves rate-making authority 
for the new state entity. Although the transfer legislation provides a two- 
year hiatus, staff should probably engage in discussions with ICC officials 
regarding this matter, prepare preliminary filings, and direct background 
valuation work which will serve as the basis for future rate-making filings.
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Efforts have already been initiated to accomplish some of these tasks. Work 
is in progress to review current accounting practices and systems in light of 

ICC requirements. Additionally, efforts are underway to petition the ICC for 
a promulgated proceeding for obtaining a certificate of public convenience and 
necessity. The remaining tasks, which are more substantive in nature, should 
be initiated within the next few months and will carry into the time period 
following transfer. Mr? Hickey will direct these efforts with assistance from 
the state's special counsel. Additional outside assistance will be needed 
from individuals knowlwdgeable with ICC procedures and railroad valuations.

TASK #9 - PRE-TRANSFER PREPARATIONS.

This task covers a range of duties related to ensuring an orderly and timely 
transfer. Much of this activity will be integrally tied to the creation 
and implementation of an appropriate entity to own and operate the railroad. 
The following list details the major task of this nature that can be iden­
tified: (1) legal research regarding appropriate state response to comply 

with the federal certification reauirements under Section 604; (2) necessary 
state activity to allow assumption of current ARR collective bargaining 
agreements for the mandated two-year protection period; (0) further assess­
ment of implications of anti-trust liabilities following transfer; (4) various 
planning activities related to required waivers of compliance with railroad 
safety laws and OSHA compliance requirements; (5) investigation of need for 
full-scale inventory and condition survey of ARR assets; (6) initiation of 
long-range capital planning effort for future railroad needs; and (7) anti­
cipating and satisfying all other critical labor, administrative, regulatory, 
insurance and fiscal requirements prior to actual transfer.

The time frame for the performance of these activities will span the entire 
period between enactment of the federal bill and formal completion of the 
transfer. Certain elements will be important in relation to the creation 
of a state entity to own and operate the railrou:*', which will be governed by 
the framework for action within the Alaska State Legislature. The state 
transfer team will be responsible for the performance of these tasks.

TASK m  - FUTURE RIGHTS-OF-WAY.

Section 609 sets out the appropriate process whereby the state-owned railroad 
wil1 be able to secure future rights-of-way across federal lands. In response 
to Ihis provision, the state has initiated a process to develop an acceptable 
policy posit on for obtaining needed reservations in an intelligent and orderly 
manner. Once this activity is completed, work efforts will be undertaken to 
survey the selected routes and to prepare necessary application submittals for 
the federal and state portions. Additional funding will be needed to perform 

this effort.



ALASKA RAILROAD TRANSFER PROJECT

FLOW CHART

ENACTMENT OF ALASKA RAILOAD 

TRANSFER ACT - (ARTA) 
_____________ 1/14/83___________

TASK #1 - TRANSFER 
TEAM ORGANIZATION

TASK #2 - FRA COOP. 
PROCEDURES/INFOR­

MATION ACCESS 
(ONGOING)

TASK #4 - CLOSING 
REPORT PREPARATION 

DRAFT: 6/1/03 
FINAL: 7/14/83

TASK #5 - USRA 

VALUATION 
DRAFT: 6/15/83 
FINAL: 10/14/83

TASK #7 - TRANSFER 
DOCUMENTS (TO BE 
DONE BY TRANSFER)

TASK #8 - ICC 
REQUIREMENTS 

(ONGOING)

TASK #9 - PRE-TRANSFER 
PREPARATIONS (ONGOING)

TASK #10 - FUTURE 
&I.GHTS-OF-WAY. ..(ONGOING)

TASK #3 - STATE 
CONSENT PROCEDURES 

(ONGOING)

TASK #6 - NATIVE 

CLAIMS NEGOTIATION 
BEGIN: 3/15/83 
DEADLINE: 11/14/83 

(ONGOING)
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T h i s  m e m o r a n d u m  a d d r e s s e s  so m e  of  the i s s u e s  invc .ved in 

c r e a t i n g  an e n t i t y  to o w n  and o p e r a t e  the A l a s k a  R a i l r o a d  a f t e r  

t r a n s f e r  f r o m  the f e d e r a l  g o v e r n m e n t  to t h e  S t a t e  of  A l a s k a .  T h e  

i s s u e s  i n v o l v e d  in d e t e r m i n i n g  the m o s t  a p p r o p r i a t e  o r g a n i z a­

t i o n a l  s t r u c t u r e  w e r e  t r e a t e d  p r e l i m i n a r i l y  in t w o  s t u d i e s  p e r­

f o r m e d  j o i n t l y  b y  the S t a t e  a n d  an o u t s i d e  c o n s u l t a n t  ( r e f e r r e d  

t o  h e r e a f t e r  as B i v e n s  1 a n d  B i v e n s  2).* A s  s t r e s s e d  in B i v e n s  

2, t h e  i s s u e  is i m p o r t a n t  b e c a u s e  the r a i l r o a d ' s  o r g a n i z a t i o n a l  

s t r u c t u r e  w i l l  d i r e c t l y  a f f e c t  the S t a t e ' s  a b i l i t y  t o  m e e t  its 

p o l i c y  o b j e c t i v e s  for the r a i l r o a d ,  see B i v e n s  2 a t  81.

Liv^xis 2 p r e d i c a t e d  its a n a l y s i s  o f  d i f f e r e n t  o r g a n i z a t i o n a l  

s t r u c t u r e s  on a set of  s p e c i f i e d  a s s u m p t i o n s ,  ( See A p p e n d i x  

2 e n c l o s e d  ). T h i s  m e n o r a n d u m  a d o p t s  the s a m e  a s s u m p t i o n s  a b o u t  

t h e  State' ; b a s i c  p o l i c y  g u i d e l i n e s ;  m o s t  of w h i c h  s e e m  f u l l y  

w a r r a n t e d  b y  t h e  S t a t e ' s  a c t i o n s  a n d  e x p r e s s e d  p o l i c i e s  to  date. 

T h i s  m e m o r a n d u m  f u r t h e r  a g r e e s  w i t h  B i v e n s  2 t h a t  the t w e l v e  c r i­

t e r i a  it sets f o r t h  are e x t r e m e l y  u s e f u l  t o o l s  for e v a l u a t i n g  the 

e f f e c t i v e n e s s  o f  a l t e r n a t i v e  s t r u c t u r e s  for t h e  r a i l r o a d .

H o w e v e r ,  as a r e s u l t  of d e c i s i o n s  m a d e  b y  the G o v e r n o r ' s  R a i l r o a d  

P o l i c y  C o m m i t t e e  in the fall o f  1981, t h i s  m e m o r a n d u m  is o r g a n­

i z e d  a r o u n d  a d i f f e r e n t  set o f  ten g o a l s  t h a t  are, in s u b s t a n c e ,  

_ _ _
S t a t e w i d e  R a i l  S y s t e m s  S t u d y  for the S t a t e  o f  A l a s k a ,  

D e p a r t m e n t  o f  T r a n s p o r t a t i o n  and P u b l i c  F a c i l i t i e s  P l a n n i n g  and 
P r o g r a m m i n g  D i v i s i o n ,  D e c e m b e r  1980, p r e p a r e d  b y  B i v e n s  & 
A s s o c i a t e s ,  Inc., et al. ( B i v e n s  1); A s s e s s m e n t  o f  t h e  A l a s k a  
R a i l r o a d :  O w n e r s h i p  and O p e r a t i o n a l  A l t e r n a t i v e s ,  July, 1981,
p r e p a r e d  b y  J o h n  T. G r a y  II and B i v e n s  & A s s o c i a t e s ,  et al.

(B i v e n s  2) .
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l a r g e l y  i d e n t i c a l  to  the B i v e n s  2 c r i t e r i a ,  b u t  i n c o r p o r a t e  

a d d i t i o n a l  l e g a l  c o n s t r a i n t s  t h a t  m u s t  b e  c o n s i d e r e d  in 

s e t t i n g  u p  a r a i l r o a d  s t r u c t u r e .  o . o u t l i n e d  in the f o l l o w i n g  

s e c t i o n s ,  the r a i l r o a d  e n t i t y  s h o u l d  b e  o r g a n i z e d  in such a w a y  

as t o :

1. I n s u l a t e  the S t a t e  f r o m  l e g a l  and f i n a n c i a l  l i a b i l i t y  

f or t h e  r a i l r o a d ' s  tort, c o n t r a c t u a l ,  and d e b t  l i a b i l i t y ;

2. I n s u l a t e  the S t a t e  f r o m  I. C . C .  j u r i s d i c t i o n ;

3. H a v e  an i n d e p e n d e n t  c a p a c i t y  to o b t a i n  t a x - e x e m p t  

f i n a n c i n g ;
«*

4. P r e c l u d e  a S t a t e  o p e r a t i n g  s u b s i d y ;

5. P e r m i t  b o t h  s e r v i c e  c o n t r a c t s  w i t h  t h e  S t a t e  and S t a t e  

i n v e s t m e n t  in t h e  r a i l r o a d ' s  c a p i t a l  i m p r o v e m e n t s  in 

facilities.- r o l l i n g  s t o c k  and t r a c k  e x p a n s i o n ,  and 

r e h a b i l i t a t i o n ;

6. P r o v i d e  the b e s t  p o s s i b l e  c o m b i n a t i o n  o f  h i g h  q u a l i t y  

a n d  l o w  c o s t  t r a n s p o r t a t i o n ;

7. I n s u l a t e  r a i l r o a d  o p e r a t i o n s  f r o m  p o l i t i c a l  p r e s s u r e s  

g e n e r a t e d  b y  the r a i l r o a d ' s  c o m p e t i t o r s ,  s u p p l i e r s ,  s h i p p e r s ,  

l e s s e e s ,  and les s o r s ;

8. Be s u b j e c t  to S t a t e  o v e r s i g h t  and i n t e r v e n t i o n  p o w e r  to:

(a) p r e v e n t  i n s o l v e n c y ;

(b) e n s u r e  c o n t i n u e d  s e r v i c e ;

(c) r e q u i r e  or p r e c l u d e  e x p a n s i o n  o r  i n c r e a s e d  

s e r v i c e ;  a n d



(d) d i s a p p r o v e  b o r r o w i n g  t h a t  c o u l d  e n d a n g e r  the 

S t a t e ' s  b o r r o w i n g  c a p a c i t y ;

9. C a u s e  the l e a s t  p o s s i b l e  d i s r u p t i o n  to the S t a t e 'o 

e m p l o y e e  pay, b e n e f i t s ,  a n d  r e t i r e m e n t  s y s t e m s ;  a n d

10. C o n f o r m  to  t h e  S t a t e  c o n s t i t u t i o n .

T h e  i n i t i a l  B i v e n s  r e p o r t  ( D e c e m b e r  1980) c o n s i d e r e d  four 

v e r y  b r o a d  a p p r o a c h e s  to o r g a n i z i n g  t h e  A l a s k a  R a i l r o a d ,  

i n c l u d i n g  c o n t i n u e d  f e d e r a l  o w n e r s h i p  a n d  t o t a l l y  p r i v a t e  

o w n e r s h i p .  B y  t h e  t i m e  t h e  s e c o n d  B i v e n s  s t u d y  w a s  c o m p l e t e d  in 

J u l y  1981, t h e  r a n g e  o f  o p t i o n s  h a d  b e e n  c o n s i d e r a b l y  n a r r o w e d ,  

a n d  B i v e n s  2 p r e s e n t s  t h r e e  a l t e r n a t i v e s :  (1) a s t a t e  l i n e

a g e n c y ,  (2) a s t a t e  p u b l i c  c o r p o r a t i o n  or a u t h o r i t y ,  or (3) a 

s t a t e - o w n e d  r a i l r o a d  o p e r a t e d  b y  a p r i v a t e  lessee. B i v e n s  2 a t  

85. B i v e n s  2 m a k e s  clear, h o w e v e r ,  t h a t  one o p t i o n  —  a p u b l i c  

a u t h o r i t y  or  c o r p o r a t i o n  —  b e s t  s a t i s f i e s  all o f  t h e  r e l e v a n t  

c r i t e r i a ,  w h e r e a s  e a c h  o f  the o t h e r  a l t e r n a t i v e s  h a s  serious, 

i n d e e d  p o t e n t i a l l y  fatal, d r a w b a c k s  or  i m p r a c t i c a l i t i e s .

A l t h o u g h  the c r i t e r i a  a n a l y z e d  in t h i s  m e m o r a n d u m  are s o m e w h a t  

d i f f e r e n t ,  a n d  p e r h a p s  m o r e  l e g a l i s t i c ,  t h a n  t h o s e  a p p l i e d  in 

B i v e n s  2, t h e  c o n c l u s i o n  r e a c h e d  is t h e  same: a p u b l i c  c o r­

p o r a t i o n  or a u t h o r i t y  p r o v i d e s  t h e  g r e a t e s t  o p p o r t u n i t y  t o  m a x i­

m i z e  t h e  S t a t e ' s  g o a l s .  L e a s i n g  t o  a p r i v a t e  o p e r a t o r ,  for 

e x a m p l e ,  w o u l d  p r o b a b l y  p r e c l u d e  t a x - e x e m p t  f i n a n c i n g .  U s i n g  a 

S t a t e  l i n e  a g e n c y  w o u l d  s u b j e c t  t h e  S t a t e  i t s e l f  to t o r t  and 

c o n t r a c t u a l  l i a b i l i t y  for r a i l r o a d  a c t i v i t i e s  and p r o b a b l y  to
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I . C . C .  s u p e r v i s i o n .  It a l s o  w o u l d  p r o b a b l y  n o t  a f f o r d  the 

d e s i r e d  d e g r e e  of m a n a g e m e n t  i n d e p e n d e n c e  and f l e x i b i l i t y .

A s  a r e s u l t  o f  t h e  B i v e n s  s t u d i e s  a n d  o f  p r e l i m i n a r y  d i s c u s­

s i o n s  r e g a r d i n g  some o f  t h e  l e g a l  c o n c e r n s  a d d r e s s e d  b e l o w ,  t h e  

G o v e r n o r ' s  R a i l r o a d  P o l i c y  C o m m i t t e e  h a s  t e n t a t i v e l y  d e c i d e d  to 

p u r s u e  o n l y  t h e  p o s s i b i l i t y  o f  c r e a t i n g  a p u b l i c  a u t h o r i t y  or

2 . ;
c o r p o r a t i o n  t o  o p e r a t e  t h e  r a i l r o a d .  A c c o r d i n g l y ,  t h i s  m e m o r a n­

dum, e x c e p t  as noted, f o c u s e s  o n l y  on t h i s  o n e  p o s s i b i l i t y ,  and 

c o n s i d e r s  w h e t h e r  a n d  h o w  a p u b l i c  a u t h o r i t y  can a c h i e v e  e a c h  of

t h e  S t a t e ' s  e x p r e s s e d  goals, as o u t l i n e d  ab o v e .

•»

A s  a. cave a t ,  it s h o u l d  be  n o t e d  t h a t  t h e  S t a t e ' s  f u n d a m e n t a l  

o b j e c t i v e s  —  t o  run the r a i l r o a d  b o t h  as a p u b l i c  s e r v i c e  a n d  as 

a s o u n d  b u s i n e s s  e n t e r p r i s e  —  m a y  c o n f l i c t  to some d e g r e e .  It 

w i l l  t h e r e f o r e  be n e c e s s a r y  to c r e a t e  an o r g a n i z a t i o n a l  s t r u c t u r e  

t h a t  s t r i k e s  a b a l a n c e  b e t w e e n  g o a l s ,  and b e t w e e n  the m e a n s

o f  a c h i e v i n g  t h o s e  g o a l s  d i s c u s s e d  b e l o w .  S e e  B i v e n s  2 a t  79,

89. F u n d a m e n t a l  d e c i s i o n s  m u s t  b e  made, in p a r t i c u l a r ,  on h o w  

b e s t  to b a l a n c e  a u t o n o m y  a n d  f l e x i b i l i t y  on the one h a n d  w i t h  

a c c o u n t a b i l i t y  and S t a t e  o v e r s i g h t  on t h e  other.

2
T h e  t e r m s  " p u b l i c  c o r p o r a t i o n "  and " p u b l i c  a u t h o r i t y "  are 

us'id i n t e r c h a n g e a b l y  in t h i s  m e m o r a n d u m .  T h e  r a m i f i c a t i o n s  of  
a n y  t e c h n i c a l  d i f f e r e n c e s  b e t w e e n  t h e s e  t w o  s t r u c t u r e s  can be 
r e s o l v e d  at a later date.
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I. S T A T E  L I A B I L I T Y .

A n  i n d e p e n d e n t  p u b l i c  a u t h o r i t y  c a n  e f f e c t i v e l y  i n s u l a t e  the 

S t a t e  f r o m  l e g a l  a n d  f i n a n c i a l  r e s p o n s i b i l i t y  for the r a i l r o a d ' s  

tort, c o n t r a c t u a l ,  a n d  d e b t  l i a b i l i t i e s  a n d  can b e a r  s o l e  r e s p o n­

s i b i l i t y  for r a i l r o a d  o b l i g a t i o n s .  P u b l i c  a u t h o r i t i e s  are, in 

fact, o f t e n  u s e d  for t h i s  p u r p o s e  in o t h e r  sta t e s  and in A l a s k a .  

T h e  S t a t e  c o n s t i t u t i o n  c o n t e m p l a t e s  a n d  i m p l i e d l y  a l l o w s  c r e a t i o n  

o f  p u b l i c  a u t h o r i t i e s  w i t h  t h e  p o w e r  t o  i s s u e  bond.4?, t h a t  are not

s u p p o r t e d  b y  t h e  full f a i t h  a n d  c r e d i t  o f  t h e  State. S e e  A las.*
C o n s t .  Art. IX, Sec. 11 ( e x e m p t i n g  b o n d s  of p u b l i c  a u t h o r i t i e s

w h o s e  d e b t s  a r e  n o t  S t a t e  d e b t s  f r o m  t h e  c r e d i t  l i m i t a t i o n s  o f

A r t i c l e  IX, S e c t i o n  8). S e e  S e c t i o n  V I I I  b e l o w  for f u r t h e r

d i s c u s s i o n  o f  S t a t e  c o n s t i t u t i o n a l  r e s t r i c t i o n s  on p u b l i c

a u t h o r i t i e s .  N u m e r o u s  o t h e r  A l a s k a  p u b l i c  a u t h o r i t i e s  h a v e  b e e n

g r a n t e d  t h e  p o w e r  to i s s u e  b o n d s  w i t h o u t  p l e d g i n g  the c r e d i t  of  

3
t h e  St a t e .  T h e  e n a b l i n g  l e g i s l a t i o n s  for t h e s e  o t h e r  a u t h o r i­

tie s  o f f e r s  a m o d e l  f o r  a p p r o p r i a t e  l a n g u a g e  in the r a i l r o a d ' s  

e n a b l i n g  l e g i s l a t i o n .

T h e  a c t s  c r e a t i n g  t h e  e x i s t i n g  i n d e p e n d e n t  p u b l i c  a u t h o r i t i e s  

in A l a s k a  a p p e a r  s i l e n t  on  the i s s u e  o f  S t a t e  c o n t r a c t  a n d  d e b t

■ 3
S e e , e . g . , A.S. 4 4 . 8 1 . 0 1 0  et s e q . ( A l a s k a  C o m m e r c i a l  F i s h i n g  

and A g r i c u l t u r e  Ba n k ) ;  A.S. 4 4 . 8 2 . 0 1 0  e t  s e q . ( A l aska G a s  
P i p e l i n e  F i n a n c i n g  A u t h o r i t y ) ;  A.S. 4 4 . 8 3 . 0 1 0  et s e q . ( A l a s k a  
P o w e r  A u t h o r i t y ) ;  A. S .  4 4 . 8 8 . 0 1 0  et s e q . ( A l aska I n d u s t r i a l  
D e v e l o p m e n t  A u t h o r i t y ) .



l i a b i l i t y .  T h e  S t a t e  h a s  t h e  p o w e r  t o  p r o v i c a  t h a t  an i n d e p e n­

d e n t  p u b l i c  a u t h o r i t y  w i l l  b e a r  e x c l u s i v e  l i a b i l i t y  for the

r a i l r o a d ' s  c o n t r a c t u a l  o b l i g a t i o n s  a n d  t o r t  l i a b i l i t i e s ,  and can,

4
in fact, l i m i t  t h a t  l i a b i l i t y  if it c h o o s e s .  T o  e n s u r e  S t a t e  

i m m u n i t y ,  t h e  e n a b l i n g  l e g i s l a t i o n  s h o u l d  a d d r e s s  the i s sue s p e­

c i f i c a l l y  .

II. I.C . C .  J U R I S I D I C T I O N .

If t h e  I n t e r s t a t e  C o m m e r c e  C o m m i s s i o n  (I.C.C.) c o n s i d e r s  the 

State, r a t h e r  t h a n  a r a i l r o a d  e n t i t y ,  to b e  t h e  " c o m m o n  c a r r i e r , "  

t h e  S t a t e  i t s e l f  w o u l d  b e  s u b j e c t  to I. C . C .  s u p e r v i s i o n .  Su c h  

s u p e r v i s i o n  w o u l d  r e q u i r e  the S t a t e  t o  c o n f o r m  its a c c o u n t i n g  

p r a c t i c e s  to  I.C.C. r e q u i r e m e n t s  a- ’ to o b t a i n  I.C.C. a p p r o v a l  

f o r  the i s s u a n c e  of  all S t a t e  s e c u r i t i e s .  T h e  o b v i o u s  b u r d e n s  

i m p o s e d  b y  s u c h  r e q u i r e m e n t s  a p p e a r  to p r e c l u d e  d i r e c t  S t a t e  

o p e r a t i o n  o f  t h e  r a i l r o a d .

C r e a t i o n  o f  a p u b l i c  a u t h o r i t y  w i l l  a v o i d  such f a r - r e a c h i n g  

I.C.C- j u r i s d i c t i o n .  As  i n d i c a t e d  in M e m o r a n d u m ,  R e g u l a t o r y  and 

R e l a t e d  I s s u e s  I n v o l v e d  in the P r o p o s e d  T r a n s f e r  of the A l a s k a

_
If t h e  S t a t e  o w n e d  a n d  o p e r a t e d  the r a i l r o a d  itself, it m i g h t  

t e c h n i c a l l y  h a v e  the p o w e r  co l i m i t  its l i a b i l i t y  for the 
r a i l r o a d ' s  t o r t  and c o n t r a c t u a l  o b l i g a t i o n s .  It is u n c l e a r  
w h e t h e r  a c o u r t  w o u l d  a l l o w  t o t a l  i m m u n i t y ,  h o w e v e r ,  or w h e t h e r  
t h e  r a i l r o a d  w o u l d  be. a b l e  to c o n t r a c t  e f f e c t i v e l y  w i t h  t h i r d  
p a r t i e s  if it d e n i e d  all l i a b i l i t y .  E s t a b l i s h i n g  a p u b l i c  
a u t h o r i t y  is the c l e a r e s t  and m o s t  d e f i n i t e  m e t h o d  o f  i n s u l a t i n g  
t h e  S t a t e  i t s e l f  frov.. l i a b i l i t y ,  w h i l e  c o n t i n u i n g  e f f e c t i v e  and 
r e s p o n s i b l e  r a i l r o a d  o p e r a t i o n s .
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R a i l r o a d  f r o m  t h e  U n i t e d  S t a t e s  to  the S t a t e  o f  A l a s k a ,

O c t o b e r  3, 1981, p r e p a r e d  b y  W i c k w i r e ,  Lewis, G o l d m a r k  & S c h o r r  

( h e r e a f t e r  " R e g u l a t o r y  I s s u e s  M e m o r a n d u m " ) ,  the I.C.C. g e n e r a l l y  

c o n s i d e r s  a s t a t e  a u t h o r i t y  or  c o r p o r a t i o n  c h a r t e r e d  to o p e r a t e  a 

r a i l r o a d  t o  b e  the " c o m m o n  c a r r i e r . "  S e e  S t a t e  o f  V e r m o n t  and 

V e r m o n t  R a i l w a y  I n c . , 320 I.C.C. 330, 3 3 4 - 3 5  (1963); P o r t  

A u t h o r i t y  T r a n s - H u d s o n  C o r p . ,  317 I.C.C. 357, 362 (1962). The 

I . C . C .  d o e s  n o t  s e e m  to h a v e  laid f o r t h  a n y  s t a n d a r d s ,  h o w e v e r ,

e i t h e r  t h r o u g h  r u l e  m a k i n g  or a d j u d i c a t i o n ,  as to h o w  i n d e p e n d e n t
* 9

a s t a t e  a u t h o r i t y  m u s t  b e  in o r d e r  to b e  c o n s i d e r e d  the c o m m o n  

c a r r i e r .

III. T A X - E X E M P T  F I N A N C I N G .

A s  d i s c u s s e d  in B i v e n s  2, at 77-78, 81, one o f  the m a j o r  

p r o b l e m s  w i t h  f e d e r a l  a d m i n i s t r a t i o n  o f  t h e  r a i l r o a d  h a s  b e e n  

i n a d e q u a t e  c a p i t a l i z a t i o n .  In t h e  past, f e d e r a l  a p p r o p r i a t i o n s  

h a v e  b e e n  the s o l e  s o u r c e  o f  c a p i t a l .  For r e a s o n s  set o u t  in the 

B i v e n s  s t u d i e s ,  as w e l l  as c h a n g e s  in f e d e r a l  p o l icy, a c c e s s  to 

o t h e r  p u b l i c  a n d  p r i v a t e  s o u r c e s  w i l l  be n e c e s s a r y  in the future. 

S u c h  i n v e s t m e n t  m i g h t  be e a s i e r  to o b t a i n  if the r a i l r o a d  can 

i s s u e  f e d e r a l l y  t a x - e x e m p t  bo n d s ,  and an e n t i t y  to o p e r a t e  the 

r a i l r o a d  c a n  p r o b a b l y  be c r e a t e d  th a t  w o u l d  q u a l i f y  for tax- 

e x e m p t  f i n a n c i n g .

Fo r  i n t e r e s t  to b e  e x e m p t  f r o m  f e d e r a l  i n c o m e  tax, the o b l i­

g a t i o n  m u s t  b e  i. s u e d  e i t h e r  (1) b y  a " p o l i t i c a l  s u b d i v i s i o n "  of
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a state, or (2) b y  an i n s t r u m e n t a l i t y  o f  a p o l i t i c a l  s u b d i v i s i o n  

t h a t  i s s u e s  o b l i g a t i o n s  "on b e h a l f  of" a p o l i t i c a l  s u b d i v i s i o n .  

I n t e r n a l  R e v e n u e  C o d e  (I.R.C.) § 1 0 3 ( a ) ( 1 ) ,  Regs. § 1 . 1 0 3 - l ( b ) .  

E v e n  if the r a i l r o a d  a u t h o r i t y  q u a l i f i e s  as a p o l i t i c a l  s u b­

d i v i s i o n  or an i n s t r u m e n t a l i t y  the r e o f ,  a n y  o b l i g a t i o n  it i s s u e s

w i l l  n o n e t h e l e s s  b e  t a x a b l e  if it is c o n s i d e r e d  an " i n d u s t r i a l

5
d e v e l o p m e n t  b o n d . "

1. P o l i t i c a l  S u b d i v i s i on.

F o r  p u r p o s e s  o f  the I n t e r n a l  R e v e n u e  Code, a p o l i t i c a l  sub-
* m

d i v i s o n  is:

«•

a n y  d i v i s i o n  of a n y  S t a t e  or l ocal g o v e r n m e n­
tal  u n i t  w h i c h  is a m u n i c i p a l  c o r p o r a t i o n  or 
w h i c h  h a s  b e e n  d e l e g a t e d  t h e  right t o  ex '̂ rcise 
p a r t  of t h e  s o v e r e i g n  p o w e r  o f  t h e  u n i * . As 
t h u s  de f i n e d ,  a p o l i t i c a l  s u b d i v i s i o n  o f  a n y  
S t a t e  or local g o v e r n m e n t a l  u n i t  m a y  or m a y  
not, for p u r p o s e s  of  this section, i n c l u d e  
s p e c i a l  a s s e s s m e n t  d i s t r i c t s  so c r e a t e d ,  s u c h  
as road, water, sewer, gas, light, r e c l a m a­
tion, d r a i n a g e ,  i r r i g a t i o n ,  levee, school, 
h a r b o r ,  p o r t  i m p r o v e m e n t  and s i m i l a r  d i s t r i c t s  
a n d  d i v i s i o n s  o f  any such unit.

Regs. §§ 1. 1 0 3 - l ( b )  ( e m p h a s i s  added).

F o r  a p o l i t i c a l  s u b d i v i s i o n  to e x e r c i s e  "the s o v e r e i g n  p o w e r "  

o f  the state, it m u s t  h a v e  m o r e  t h a n  an i n s u b s t a n t i a l  a m o u n t  o f  

t h e  s t a t e ' s  s o v e r e i g n  p o w e r s :  the p o w e r  to tax, the p o w e r  of

5
T h e r e  a r e  a n u m b e r  o f  e x c e p t i o n s  to the g e n e r a l  rule that 

i n d u s c r i a l  d e v e l o p m e n t  b o n d s  a r e  t a x a b l e .  A l t h o u g h  t h e s e  e x c e p­
t i o n s  a r e  e x c e e d i n g l y  u s e f u l  in some c i r c u m s t a n c e s  and are o f t e n  
r e l i e d  on  for t a x - f r e e  f i n a n c i n g  o f  m u n i c i p a l  d e v e l o p m e n t ,  no n e  
o f  t h e s e  e x c e p t i o n s  a p p e a r s  to a p p l y  to the e n t i r e  r a i l r o a d  
o p e r a t i o n .
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e m i n e n t  d o m a i n ,  o r  t h e  p o l i c e  p o w e r .  E s t a t e  o f  S h a m b e r g  v. 

C o m m i s s i o n e r , 3 T.C. 131, a f f 1d , 1 4 4  F . 2 d  998 (2nd Cir.), c e r t . 

d e n i e d , 323 U.S. 792 (1944). It is n o t  a l t o g e t h e r  c l e a r  w h e t h e r  

o n e  o f  t h e s e  p o w e r s  is e n o u g h ,  b u t  all t h r e e  a r e  n o t  r e q u i r e d .

If  o n l y  o n e  p o w e r  is c o n f e r r e d ,  it m a y  n e e d  t o  b e  an u n r e s t r i c t e d  

p o w e r .  In d e t e r m i n i n g  w h e t h e r  an e n t i t y  h a s  s u f f i c i e n t  s o v e r e i g n  

p o w e r s ,  t h e  I n t e r n a l  R e v e n u e  S e r v i c e  ("the S e r v i c e " )  c o n s i d e r s  

"all t h e  f a c t s  a n d  c i r c u m s t a n c e s  . . ., i n c l u d i n g  the p u b l i c  p u r­

p o s e  o f  t h e  e n t i t y  a n d  its c o n t r o l  b y  a g o v e r n m e n t . "  Rev. R u l .
*

77 - 1 6 5 ,  1 9 7 7 - 1  C.B. 21.

it
T h e  p o w e r  o f  t a x a t i o n  is p r o b a b l y  n o t  a r e a l i s t i c  a l t e r n a t i v e  

for the r a i l r o a d  e n t i t y .  T h e  S t a t e  m u s t  t h e r e f o r e  c o n f e r  some 

e m i n e n t  d o m a i n  or p o l i c e  p o w e r s  on t h e  r a i l r o a d  e n t i t y  if it is 

t o  q u a l i f y  as a p o l i t i c a l  s u b d i v i s i o n .  T h e  I n t e r n a l  R e v e n u e  

S e r v i c e  h a s  r u l e d  t h a t  an  a u t h o r i t y ' s  a b i l i t y  t o  r e q u e s t  a p o l i­

t i c a l  s u b d i v i s i o n  to c o n d e m n  p r o p e r t y  on the e n t i t y ' s  b e h a l f  is 

n o t  a s u b s t a n t i a l  p o s s e s s i o n  o f  u n r e s t r i c t e d  s o v e r e i g n  p o w e r  and 

w a s  not a l o n e  e n o u g h  tc. m a k e  an e n t i t y  a p o l i t i c a l  s u b i i v i s i o n .  

Rev. Rul. 7 7 - 1 6 4 ,  1 9 7 7 - 1  C.B. 20. It is u n c l e a r  w h e t h e r  p o w e r  to 

c o n d e m n  s u b j e c t  to  s t a t e  v e t o  w o u l d  b e  s u f f i c i e n t ,  b u t  it m i g h t  

w e l l  not b e  c o n s i d e r e d  an u n r e s t r i c t e d  e x e r c i s e  o f  the s o v e r e i g n  

p o w e r .

C o n f e r r i n g  p o l i c e  p o w e r  u p o n  the r a i l r o a d  e n t i t y  m a y  a l s o  be 

f e a s i b l e ,  a l o n e  or  in c o n j u n c t i o n  w i t h  e m i n e n t  d o m a i n  p o w e r .  The 

l a w  r e g a r d i n g  p o l i c e  p o w e r  is s t i l l  d e v e l o p i n g ,  h o w e v e r ,  and it
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is d i f f i c u l t  t o  s a y  h o w  m u c h  p o l i c e  p o w e r  is r e q u i r e d .  O n  the

o n e  h a n d , , t h e  S e r v i c e  h a s  r u l e d  t h a t  a s t a t e  u n i v e r s i t y  p o s s e s s e d

i n s u b s t a n t i a l  p o l i c e  p o w e r  w h e r e  its p o l i c e  f o r c e  w a s  a u t h o r i z e d

o n l y  t o  e n f o r c e  t r a f f i c  r e g u l a t i o n s  on c a m p u s  and to a r r e s t

v i o l a t o r s  a n d  d e t a i n  t h e m  u n t i l  c i t y  p o l i c e  a r r i v e .  Rev. Rul.

77 - 165, 1 9 7 7 - 1  C.B. O n  t h e  o t h e r  hand, a r e g i o n a l  u r b a n  t r a n s i t

a u t h o r i t y  h a s  b e e n  d e e m e d  a p o l i t i c a l  s u b d i v i s i o n  on the b a s i s  of

its p o l i c e  p o w e r s ,  w h i c h  i n c l u d e d  the p o w e r  t o  set r a t e s  (after

p u b l i c  h e a r i n g s ) ,  d e t e r m i n e  r o u t e s ,  and e n f o r c e  its r e g u l a t i o n s
* m

b y  maintai.iing a s e c u r i t y  force. T h e  a u t h o r i t y  e x e r c i s e d  t h e s e  

p o w e r s  f r e e  f r o m  a n y  r e g u l a t i o n  b y  the S t a t e  P u b l i c  S e r v i c e  

C o m m i s s i o n .  Rev. Rul. 7 3 - 5 6 3 ,  1 9 7 3 - 2  C.B. 24. If t h e  S t a t e  

s e e k s  a p o l i t i c a l  s u b d i v i s i o n  e x e m p t i o n  b a s e d  on p o l i c e  po w e r ,  it 

w o u l d  b e  a d v i s a b l e  t o  g i v e  t h e  r a i l r o a d  e n t i t y  as m u c h  r e g u l a t o r y  

a n d  e n f o r c e m e n t  p o w e r  as p o s s i b l e ,  p e r h a p s  i n o l u d i n c  an i n d e p e n­

d e n t  s e c u r i t y  f o r c e  w i t h  the a b i l i t y  to m a k e  a r r e s t s  and i s sue 

s u m m o n s e s .

In short, t h e  m o s t  p r o m i s i n g  a v e n u e  o f  a c h i e v i n g  p o l i t i c a l  

s u b d i v i s i o n  s t a t u s  w o u l d  b e  to  g r a n t  the r a i l r o a d  the p o w e r  of 

e m i n e n t  d o m a i n  t o  c o n d e m n  p r o p e r t y  d i r e c t l y  for r a i l r o a d  p u r­

poses ,  if the S t a t e  c o n s i d e r s  th i s  a c c e p t a b l e .  A  second, and 

less c e r t a i n ,  a l t e r n a t i v e  w o u l d  be to c o n f e r  s u b s t a n t i a l  p o l i c e  

p o w e r  u p o n  t h e  r a i l r o a d  e n t i t y .  A  c o m b i n a t i o n  o f  b o t h  o f  t h e s e  

p o w e r s  i n c r e a s e s  t h e  l i k e l i h o o d  t h a t  the r a i l r o a d  e n t i t y  w o u l d  be 

c o n s i d e r e d  a p o l i t i c a l  s u b d i v i s i o n .
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2. "O n  B e h a l f  of" I s s u e s .

If t h e  r a i l r o a d  a u t h o r i t y  is n o t  g r a n t e d  e n o u g h  s o v e r e i g n  

p o w e r  t o  q u a l i f y  as a " p o l i t i c a l  s u b d i v i s i o n , " it m a y  s t i l l  b e  

e l i g i b l e  for t a x - e x e m p t  f i n a n c i n g  if it i s s u e s  o b l i g a t i o n s  "on 

b e h a l f  o f  a p o l i t i c a l  s u b d i v i s i o n . "  It a p p e a r s  t h a t  su c h  o b l i g a  

t i o n s  n e e d  n c c  b e  b a c h e d  b y  the full f a i t h  a n d  c r e d i t  or the 

t a x i n g  p o w e r  o f  t h e  state. S u c h  a n  e x e m p t i o n  is l e s s  c ertain, 

h o w e v e r ,  a n d  s u b j e c t s  t h e  r a i l r o a d  to g r e a t e r  restricti'-'is.

I n t e r n a l  R e v e n u e  S e r v i c e  r u l i n g s  i n d i c a t e  t h a t  ceri- iin t e s t s

m u s t  b e  m e t  for a n  o b l i g a t i o n  to b e  i s s u e d  "on b e h a l f  of" a p o l i

«•

t i c a l  s u b d i v i s i o n .  T h e s e  are:

(a) T h e  i s s u e r  m u s t  e n g a g e  in a c t i v i t i e s  t h a t  are 

e s s e n t i a l l y  p u b l i c  in n a t u r e ;

ib) T h e  issuer, e x c e p t  to  the e x t e n t  o f  r e t i r i n g  i n d e b t  

e d n e s s  m u s t  n o t  b e  o n e  w h i c h  is o r g a n i z e d  for p r o f i t ;

(c) I n c o m e  m u s t  n o t  i n u r e  d i r e c t l y  or i n d i r e c t l y ,  or 

a p p e a r  to  b e  a v a i l a b l e  to, a n y  p r i v a t e  p e r s o n ;

(d) T h e  s t a t e  or  p o l i t i c a l  s u b d i v i s i o n  m u s t  h a v e  a 

b e n e f i c i a l  i n t e r e s t  in t h e  o r g a n i z a t i o n  w h i l e  the i n d e b t e d n e s s  

r e m a i n s  o u t s t a n d i n g  a n d  m u s t  o b t a i n  full l e g a l  t i t l e  to the p r o­

p e r t y  w h e n  i n d e b t e d n e s s  is r e t i r e d ;

(e) T h e  c o r p o r a t i o n  m u s t  be  a p p r o v e d  b y  the s t a t e  o r  a 

p o l i t i c a l  s u b d i v i s i o n  t h e r e o f ,  e i t h e r  o f  w h i c h  m u s t  a l s o  h a v e  

a p p r o v e d  the s p e c i f i c  o b l i g a t i o n s  i s s u e d  b y  the c o r p o r a t i o n .



T h e  f i r s t  t h r e e  r e q u i r e m e n t s  w i l l  p r o b a b l y  n o t  b e  d i f f i c u l t  

for t h e  r a i l r o a d  e n t i t y  t o  meet, e s p e c i a l l y  if t h e  e n a b l i n g  

l e g i s l a t i o n  t a k e s  a c c o u n t  of  t h e s e  r e q u i r e m e n t s  a n d  s t a t e s  th a t  

t h e  r a i l r o a d  s e r v e s  i m p o r t a n t  p u b l i c  p u r p o s e s ,  r e q u i r e s  s u p e r­

v i s i o n  o f  r a i l r o a d  b o o k s ,  and so on. T h e  m o r e  s i g n i f i c a n t  d i f­

f i c u l t i e s  for t h e  rc'.ilroad in a c h i e v i n g  "on b e h a l f  of" status 

w i l l  b e  t h e  r e q u i r e m e n t  t h a t  p r o p e r t y  r e v e r t  to t h e  S t a t e  a f t e r  

t h e  i n d e b t e d n e s s  is r e t i r e d  and the n e c e s s i t y  for S t a t e  a p p r o v a l

o f  e a c h  r a i l r o a d  o b l i g a t i o n .  On o c c a s i o n  the S e r v i c e  d e p a r t s
*

f r o m  its o w n  e s t a b l i s h e d  g u i d e l i n e s ,  and it is c o n c e i v a b l e  th a t  

t h e  e n t i t y  e s t a b l i s h e d  t o  m a n a g e  the r a i l r o a d  c o u l d  o b t a i n  a 

f a v o r a b l e  "on b e h a l f  of" r u l i n g  e v e n  if it d o e s  n o t  c o m p l y  w i t h  

t h e s e  t w o  r e q u i r e m e n t s .  In s i m i l a r  s i t u a t i o n s ,  l o c a l  p u b l i c  

a u t h o r i t i e s  h a v e  o b t a i n e d  "on b e h a l f  of" r u l i n g s  w h e r e  the p r o p­

e r t y  w o u l d  c o n t i n u e  to b e  h e l d  b y  t h e  a u t h o r i t y  a f t e r  the r e t i r e­

m e n t  o f  t h e  i n d e b t e d n e s s ,  but in t h o s e  c a s e s  t h e  p o l i t i c a l  s u b­

d i v i s i o n  (a city) p o s s e s s e d  s u b s t a n t i a l  c o n t r o l  o v e r  thu i s s u e r ' s  

g o v e r n i n g  body, and u p o n  l i q u i d a t i o n  of t h e  i s s u e r  t h e  p r o p e r t y  

w o u l d  pass' e i t h e r  to a n o t h e r  e n t i t y  o f  t h e  s a m e  n a t u r e  or r e v e r t  

t o  the p o l i t i c a l  s u b d i v i s i o n .  It is i m p o s s i b l e  to a s s e s s  the 

l i k e l i h o o d  t h a t  the S e r v i c e  w o u l d  c o n f e r  ‘on b e h a l f  of" s t a t u s  to 

a r a i l r o a d  e n t i t y  t h a t  d o e s  n o t  c o m p l y  w i t h  t h e s e  t w o  r e q u i r e­

me n t s .

In 1976, the S e r v i c e  p u b l i s h e d  p r o p o s e d  r e g u l a t i o n s  to 

s i g n i f i c a n t l y  t i g h t e n  t h e  r e q u i r e m e n t s  for o b l i g a t i o n s  i s s u e d  "on
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b e h a l f  of" p o l i t i c a l  s u b d i v i s i o n s .  A l t h o u g h  t h e s e  r e g u l a t i o n s  

h a v e  n o t  y e t  b e e n  a d o p t e d ,  the S e r v i c e  m a y  in fa c t  r e l y  on t h e m  

in  m a k i n g  p r i v a t e  r u l i n g s .  A l t h o u g h  a n u m b e r  of t h e s e  r e q u i r e­

m e n t s  are t h e  s a m e  as t h o s e  e n u n c i a t e d  above, t h e y  go f u r t h e r  and 

r e q u i r e  e v e n  t i g h t e r  o r g a n i z a t i o n a l  a n d  s u p e r v i s o r y  c o n t r o l  b y  

t h e  g o v e r n i n g  u n i t  (the State) o v e r  t h e  i s s u e r .  F o r  e xample, the 

p r o p o s e d  r e g u l a t i o n s  r e q u i r e  s t a t e  a p p r o v a l  o f  t h e  i s s u e r ' s  o b l i­

g a t i o n s  n o t  m o r e  t h a n  s i x t y  da y s  b e f o r e  i s s u a n c e ,  as w e l l  as

s u b s t a n t i a l  c o n t r o l  o v e r  m e m b e r s h i p  o n  an i s s u i n g  a u t h o r i t y ' s*
g o v e r n i n g  b o a r d .

m

T h e  r e s t r i c t i o n s  and p o t e n t i a l  r e s t r i c t i o n s  o v e r  a p u b l i c  

e n t i t y  e n t i t l e d  to "on b e h a l f  of" t a x - e x e m p t  s t a t u s  g e n e r a l l y  

m a k e  a n  "on b e h a l f  of" e x e m p t i o n  less d e s i r a b l e  t h a n  a d i r e c t  

" p o l i t i c a l  s u b d i v i s i o n "  e x e m p t i o n ,  as d i s c u s s e d  a b o v e .  If the 

S t a t e  d e c i d e s  t o  r e l y  on an "on b e h a l f  of" e x e m p t i o n ,  q u a l i f i c a­

ti o n  o f  t h e  r a i l r o a d  e n t i t y  w i l l  n e c e s s a r i l y  i m p o s e  c e r t a i n  

r e s t r i c t i o n s ,  w h i c h  m u s t  be  a n a l y z e d  in g r e a t e r  d e t a i l  to m a k e  

s u r e  t h a t  the e n a b l i n g  l e g i s l a t i o n  c o m p l i e s .

3. I n d u s t r i a l  D e v e l o p m e n t  B o n d  P r o h i b i t i o n .

E v e n  if t h e  r a i l r o a d  e n t i t y  a c h i e v e s  t a x - e x e m p t  s t a t u s  as a 

" p o l i t i c a l  s u b d i v i s i o n "  or as a c t i n g  "on b e h a l f  of" a p o l i t i c a l  

/ s u b d i v i s i o n , its b o n d s  w i l l  n e v e r t h e l e s s  b e  t a x a b l e  if the p r o­

ce e d s  of t h e  b o n d s  b e n e f i t  p r i v a t e  p e r s o n s  in t h e i r  tr.~,de or 

b u s i n e s s .  In s u c h  event, the b o n d s  a r e  c o n s i d e r e d  t a x a b l e  

" i n d u s t r i a l  d e v e l o p m e n t  b o n d s . "  Cf. f o o t n o t e  5. A  b e n d  is



c l a s s i f i e d  as an  i n d u s t r i a l  d e v e l o p m e n t  b o n d  if (1) m o r e  t h a n  25% 

o f  the p r o c e e d s  o f  the o b l i g a t i o n  are u s e d  d i r e c t l y  or i n d i r e c t l y  

i n  any t r a d e  or b u s i n e s s  c a r r i e d  on  b y  n o n - e x e m p t  p e r s o n s ,  and 

(2) the p a y m e n t  o f  p r i n c i p a l  or  i n t e r e s t  on t h e  o b l i g a t i o n  is 

sec u r e d ,  in w h o l e  or m a j o r  part, b y  a n y  i n t e r e s t  in p r o p e r t y  or 

p a y m e n t s  m a d e  in r e s p e c t  of  p r o p e r t y  u s e d  or t o  b e  u s e d  in a 

t r a d e  o r  b u s i n e s s  or d e r i v e d  fr o m  p a y m e n t s  in r e s p e c t  to p r o­

perty, o r  b o r r o w e d  m o n e y ,  u s e d  in a t r a d e  or b u s i n e s s .

The i ndustrial d e v e l o p m e n t  bond r e g u l a t i o n s  are not intended*
to  p r e c l u d e  a s t a t e  o r  p o l i t i c a l  s u b d i v i s i o n  f r o m  o p e r a t i n g  a

b u s i n e s s .  T h e  r e g u l a t i o n s  s p e c i f i c a l l y  state:

W h e n  p u b l i c l y - o w n e d  f a c i l i t i e s  w h i c h  are 
i n t e n d e d  for g e n e r a l  p u b l i c  use, s u c h  as t o l l  
r o a d s  or b r i d g e s ,  a r e  c o n s t r u c t e d  w i t h  the 
p r o c e e d s  of a b o n d  i ssue and u s e d  b y  n o n­
e x e m p t  p e r s o n s  in t h e i r  t r a d e s  or b u s i n e s s e s  
o n  the s a m e  b a s i s  as o t h e r  m e m b e r s  o f  the 
p u b l i c ,  s u c h  use d o e s  n o t  c o n s t i t u t e  a use in 
t h e  t r a d e  o r  b u s i n e s s  of a n o n - e x e m p t  p e r s o n  
for p u r p o s e s  of the t r a d e  or b u s i n e s s  test.

Regs. §§ 1 . 1 0 3 - 7 ( b ) ( 3 ) .

B a s e d  o n  t h e  e x a m p l e s  in the r e g u l a t i o n s  a n d  on p u b l i c  and 

p r i v a t e  r u l i n g s  i s s u e d  b y  the I.R.S., a s t r o n g  a r g u m e n t  can be  

m a d e  t h a t  the m e r e  fa c t  t h a t  the r a i l r o a d  h a u l s  the p r o p e r t y  of  

p r i v a t e  ( n o n - e x e m p t )  p a r t i e s  does not m e a n  t h a t  the r a i l r o a d  

w o u l d  b e  u s i n g  b o n d  p r o c e e d s  for the t r a d e  or b u s i n e s s  o f  

" p r i v a t e  p e r s o n s , "  as. d e f i n e d  by I.R.S. r e g u l a t i o n s .  It w o u l d  be 

n e c e s s a r y ,  h o w e v e r ,  to o b t a i n  an a d v a n c e  r u l i n g  on this issue.



On t h e  o t h e r  h a n d ,  if a n y  p a r t  o f  t h e  o p e r a t i o n  or \ h e  f a c i l­

it i e s  o f  the r a i l r o a d  w e r e  l e a s e d  to a p r i v a t e  p a r t y  fo use in 

its t r a d e  or b u s i n e s s ,  u n l e s s  a m o u n t i n g  t o  l e s s  t h a n  25% o f  the 

o b l i g a t i o n ,  t h e  p r o j e c t  w o u l d  c o n s t i t u t e  an i n d u s t r i a l  d e v e l o p­

m e n t  b o n d  w i t h  t h e  c o m m e n s u r a t e  lo s s  o f  t a x  e x e m p t i o n  o f  its 

i n t e r e s t  p a y m e n t s .  T h e  S e r v i c e  h a s  i n d i c a t e d ,  in p r i v a t e  

r u l i n g s ,  t h a t  it w i l l  c l o s e l y  s c rut a n y  d i r e c t  o r  i n d i r e c t

b e n e f i t s  t o  n o n - e x e m p t  p e r s o n s .  It s e e m s  l i k e l y  t h a t  if the 

r a i l r o a d  w e r e  t o  c o n t r a c t  w i t h  a p r i v a t e  c o m p a n y  for the m a n a g e­

m e n t  or o p e r a t i o n  o f  the r a i l r o a d  or v a r i o u s  o f  its f a c i l i t i e s ,

•m
t h e  S e r v i c e  w o u l d  c o n s i d e r  s u c h  a c o n t r a c t  as a b e n e f i t  to  a 

n o n - e x e m p t  p e r s o n  w h i c h  w o u l d  r e n d e r  r a i l r o a d  o b l i g a t i o n s  

i n d u s t r i a l  d e v e l o p m e n t  b o n d s .  T h u s  if t h e  r a i l r o a d  e n t i t y  is to 

b e  e l i g i b l e  for t a x - e x e m p t  f i n a n c i n g ,  l e a s i n g  o p e r a t i o n s  to a 

p r i v a t e  o p e r a t o r  is n o t  a r e a l i s t i c  o p t i o n ,  a n d  ev e n  h i r i n g  a 

p r i v a t e  o p e r a t o r  c o u l d  p r e c l u d e  t a x - e x e m p t  f i n a n c i n g .  F o r  this 

r e a son, it w i l l  b e  i m p o r t a n t  to c o n t i n u e  to m o n i t o i  r a i l r o a d  

o p e r a t i o n s  t o  e n s u r e  t h a t  f u t u r e  a c t i o n s  do n o t  c a u s e  the 

R a i l r o a d  to l o s e  its t a x - e x e m p t  status.

T h i s  d i s c u s s i o n  o f  t h e  i n d u s t r i a l  d e v e l o p m e n t  b o n d  p r o h i b i­

ti o n  is not i n t e n d e d  to p r e c l u d e  f u r t h e r  i n - d e p t h  c o n s i d e r a t i o n  

o f  o t h e r  s o p h i s t i c a t e d  a v e n u e s  o f  g e n e r a t i n g  p r i v a t e  i n v e s t m e n t .  

As  p o i n t e d  o u t  in B i v e n s  2, s e v e r a l  w a y s  of u s i n g  f e d e r a l  tax 

a d v a n t a g e s  to  r a i s e  p r i v a t e  i n v e s t m e n t  f u n d s  m a y  exist, i n c l u d i n g



»

l i m i t e d  p a r t n e r s h i p s ,  B i v e n s  2 a t  90-91, a n d  p e r h a p s  j o i n t  v e n­

t u r e s  or s y n d i c a t i o n s .  U s e  o f  the p u b l i c  a u t h o r i t y  s t r u c t u r e  to 

o p e r a t e  t h e  r a i l r o a d  s h o u l d  l e a v e  t h e s e  p o s s i b i l i t i e s  open, and 

m a y  e v e n  g i v e  t h e  S t a t e  g r e a t e r  f l e x i b i l i t y .  O n c e  s o m e  o f  the 

f u n d a m e n t a l  i s s u e s  d i s c u s s e d  in th i s  m e m o r a n d u m  h a v e  b e e n  

r e s o l v e d ,  m o r e  s p e c i f i c  p r o p o s a l s  for t a x - e x e m p t  and o t h e r  a d v a n­

t a g e o u s  f i n a n c i n g  c a n  be e x p l o r e d ,  a n a  '.ay w e l l  p r o v e  f r u i t f u l .

IV . ST/mE SUBSIDY, STATE CONTRACTS FOR RAILROAD SERVICE, AND 
STi PE INVESTMENT IN RAILROAD CAPITAL IMPROVEMENTS.________

A l t h o u g h  t h e  r a i l r q a d  c u r r e n t l y  is p r o f i t a b l e ,  it is s a d d l e d  

w i t h  y e a r s  o f  d e f e r r e d  m a i n t e n a n c e  a t t r i b u t a b l e  t o  i n a d e q u a t e  

f e d e r a l  a p p r o p r i a t i o n s .  It is g e n e r a l l y  b e l i e v e d  t h a t  the 

r a i l r o a d ' s  o p e r a t i n g  r e v e n u e s  w i l l  be i n s u f f i c i e n t  to c o v e r  its 

f u l l  o p e r a t i n g  c o s t s  for all s e r v i c e s  and to f i n a n c e  o v e r d u e  and 

f u t u r e  c a p i t a l  i m p r o v e m e n t s ,  see B i v e n s  2 a t  77 - 8 0 ,  9 8 - 9 9 .  

A c c o r d i n g l y ,  it w i l l  b e  n e c e s s a r y  to find o t h e r  m e a n s  o f  m e e t i n g  

c a p i t a l  r e q u i r e m e n t s  and su c h  o p e r a t i n g  e x p e n s e s  as p a s s e n g e r  

s e r v i c e .  T h e  S t a t e  w i s h e s  to a v o i d  a d i r e c t  g e n e r a l  s ubsidy, but 

n e v e r t h e l e s s  r e c o g n i z e s  t h e  need to p a r t i c i p a t e  in c e r t a i n  o p e r a­

t i o n s  t h a t  s e r v e  c l e a r  p u b l i c  p u r p o s e s ,  s u c h  as p a s s e n g e r  i e r v i c e  

o r  t r a c k  e x p a n s i o n .  The S t a t e  can r e c o n c i l e  t h e s e  c o m p e t i n g  

i n t e r e s t s  b y  e s t a b l i s h i n g  an e n t i t y  t h a t  is p r e c l u d e d  from as k i n g  

for g e n e r a l  o p e r a t i n g  s u b s i d i e s  b u t  is p e r m i t t e d  to r e q u e s t  State 

f u n d s  for p u r p o s e s  s p e c i f i e d  in the l e g i s l a t i o n  e s t a b l i s h i n g  the 

e n t i t y .
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C o n t r a c t i n g . C o n t r a c t i n g  w i t h  the r a i l r o a d  a u t h o r i t y  for the 

p r o v i s i o n  o f  s p e c i f i c  s e r v i c e s  w o u l d  e n s u r e  t h a t  S t a t e  f u nds are 

s p e n t  o n l y  f o r  t h o s e  p u r p o s e s  that the S t a t e  h a s  d e c i d e d  are 

i m p o r t a n t .  C o n t r a c t i n g  a p p e a r s  l e g a l l y  p e r m i s s i b l e , ^  so long as 

the e x p e n d i t u r e  o f  S t a t e  f u nds is for a " p u b l i c  p u r p o s e . "  The 

A l a s k a  c o n s t i t u t i o n  r e q u i r e s  t h a t  S t a t e  f u n d s  be s p e n t  o n l y  for 

" p u b l i c  p u r p o s e s , "  A l a s .  C o n s t . ,  Art. IX, Sec. 6, b u t  d o e s  not 

a p p e a r  t o  o t h e r w i s e  p r o h i b i t  or s i g n i f i c a n t l y  r e s t r i c t  the 

S t a t e ' s  a b i l i t y  t o  c o n t r a c t  for d e s i r e d  r a i l r o a d  s e r v i c e s .  See 

d i s c u s s i o n  in S e c t i o n  V I I I  be l o w .  T h e  p u b l i c  p u r p o s e  r e q u i r e -  

m e n t  h a s  b e e n  b r o a d l y  c o n s t r u e d ,  at l e a s t  so far, b y  the A l a s k a

S u p r e m e  C o u r t .  T h e  c o u r t  has, for e x a m p l e ,  u p h e l d  a S t a c e

m o r  a a d j u s t m e n t  p l a n  in w h i c h  p u b l i c  m o n i e s  w e r e  used to p a y  

p r i v a t e  m o r t g a g e  o b l i g a t i o n s  for d w e l l i n g s  t h a t  h a d  b e e n  d a m a g e d  

by e a r t h q u a k e .  S u b e r  v. A l a s k a  S t ate B o n d  C o m m i t t e e , 414 P . 2d 

516 (Alas. 1 9 6 6 ) .  It h a s  a l s o  upheld t h e  v a l i d i t y  o f  m u n i c i p a l  

b o n d s  i s s u e d  to f i n a n c e  t h e  c o n s t r u c t i o n  o f  a m a n u f a c t u r i n g  

f a c i l i t y  to b e  l e a s e d  to a p r i v a t e  b u s i n e s s .  W r i g h t  v. C i t y  of

P a l m e r , 4 6 8  P . 2d 3 2 6  (Alas. 1970).

T h e  p u b l i c  p u r p o s e  r e q u i r e m e n t  of A r t i c l e  I X  u n d o u b t e d l y  

i m p o s e s  s o m e  o u t s i d e  l i m i t a t i o n  on the n a t u r e  o f  the c o n t r a c t s  

■ 6
A . S .  3 7 . 1 0 . 0 8 5  p r o h i b i t s  the S t a t e  f r o m  s u b s c r i b i n g  to c o r­

p o r a t e  st o c k ,  or l e n d i n g  c r e d i t  to or b o r r o w i n g  m o n e y  on b e h a l f  
of a c o r p o r a t i o n .  It is not clear w h e t h e r  t h i s  p r o v i s i o n  w o u l d  
a f f e c t  t h e  f i n a n c i a l  d e a l i n g s  b e t w e e n  t h e  S t a t e  and the railroad, 
b u t  in t h e  i n t e r e s t  of  caution, the e n a b l i n g  l e g i s l a t i o n  m i g h t  
s p e c i f i c a l l y  p r o v i d e  t h a t  the r a i l r o a d  is e x e m p t  f r o m  this 
r e s t r i c t i o n .  Cf.. 1 8 . 2 6 . 1 5 0  (Medical F a c i l i t i e s  A u t h o r i t y ) .
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the S t a t e  m a y  m a k e  w i t h  t h e  railroad, b u t  c o n t r a c t s  for the p r o­

v i s i o n  o f  s e r v i c e s  t h a t  b e n e f i t  the p u b l i c ,  s u c h  as p a s s e n g e r  

service, a p p e a r  u n e x c e p t i o n a b l e .  To h e l p  e n s u r e  t h a t  such 

c o n t r a c t s  w o u l d  s u r v i v e  j u d i c i a l  r e v iew, t h e  e n a b l i n g  l e g i s l a t i o n  

for t h e  r a i l r o a d  a u t h o r i t y  s h o u l d  set f o r t h  s p e c i f i c  l e g i s l a t i v e  

f i n d i n g s  r e g a r d i n g  t h e  p u b l i c  p u r p o s e s  s e r v e d  b y  S t a t e - r a i l r o a d  

c o n t r a c t s  a n d  c o u l d  p r o v i d e  a n o n - e x c l u s i v e  li s t  o f  p e r m i s s i b l e  

c o n t r a c t s .  To m a k e  it m o r e  l i k e l y  t h a t  t h e  S t a t e  w o u l d  be exempt 

from p o t e n t i a l  a n t i t r u s t  lia b i l i t y ,  t h e  e n a b l i n g  l e g i s l a t i o n  

s h o u l d  s p e c i f i c a l l y  a d d r e s s  the State p u r p o s e  to b e  s e r v e d  b y  any 

c o n t r a c t s  t h a t  m i g h t  b e  s u b j e c t  to a n t i t r u s t  c h a l l e n g e ,  and 

s h o u l d  i n d i c a t e  an a f f i r m a t i v e  i n t e n t i o n  to d i s p l a c e  free c o m­

p e t i t i o n .  D i r e c t  o v e r s i g h t  of  these c o n t r a c t s  b y  the g o v e r n o r  or 

the e x e c u t i v e  d e p a r t m e n t  w o u l d  also s t r e n g t h e n  t h e  S t a t e ' s  c l a i m  

that s u c h  c o n t r a c t s  a r e  e x e m p t  from t h e  a n t i t r u s t  laws. It is 

i m p o s s i b l e  to p r e d i c t ,  h o w e v e r ,  w h e t h e r  t h e s e  e f f o r t s  w o u l d  be 

s u f f i c i e n t  to e x e m p t  t h e  S t a t e  from a r t i t r u s t  c o v e r a g e .  See 

R e g u l a t o r y  I s s u e s  M e m o r a n d u m ,  at 15-2/.

T h e  e n a b l i n g  l e g i s l a t i o n  can a d o p t  a n y  d e g r e e  o f  s p e c i f i c i t y  

as to  t h e  t y p e  of  c o n t r a c t s  a u t h o r i z e d  a n d  t h e  a m o u n t s ,  b u t  as 

the l e g i s l a t i o n  b e c o m e s  m o r e  specific, t h e  e x e c u t i v e  is less able 

to r e s p o n d  to n e w  n e e d s  and cha n g i n g  c i r c u m s t a n c e s .  O n  the other ’ 

hand, if s i g n i f i c a n t  d i s c r e t i o n  is v e s t e d  in the e x e c u t i v e  

br a nch, it  is i m p o r t a n t  to m a k e  sure t h a t  t h e  d e p a r t m e n t  or
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a g e n c y  d o e s  i>ot i n a d v e r t e n t l y  b e c o m e  a n  a d d i t i o n a l  t i e r  of 

r a i l r o a d  m a n a g e m e n t .

C a p i t a l  I m p r o v e m e n t s . S t a t e  e x p e n d i t u r e s  for c a p i t a l  

i m p r o v e m e n t s  a r e  a l s o  s u b j e c t  to the b r o a d  p u b l i c  p u r p o s e  l i m i t a­

tion  o f  t h e  S t a t e  c o n s t i t u t i o n .  S u c h  i n v e s t m e n t  is q u i t e  p r o b­

abl y  f o r  a p u b l i c  p u r p o s e ,  e s p e c i a l l y  if t h e  e n a b l i n g  act c o n­

tai n s  c o n v i n c i n g  l a n g u a g e  t o  th a t  e f f e c t .  T h e  t e c h n i c a l  q u e s t i o n  

o f  w h o  s h o u l d  h o l d  t i t l e  t o  r a i l r o a d  p r o p e r t y  t h a t  is a c q u i r e d  o r

c o n s t r u c t e d  n e e d  n o t  be  a d d r e s s e d  at t h i s  time. T h e  q u e s t i o n
*

i n v o l v e s  tax, f i n a n c i n g ,  l i a b i l i t y ,  a n d  o t h e r  i s s u e s  t h a t  s h o u l d

•m
be c o n s i d e r e d  a f t e r  other, m o r e  basic, d e c i s i o n s  h a v e  b e e n  made.

P r o c e d u r e s . T o  r e g u l a t e  r e q u e s t s  for a p p r o p r i a t i o n s  for 

r a i l r o a d  p r o j e c t s ,  t h e  S t a t e  m a y  w i s h  to e s t a b l i s h  g u i d e l i n e s  for 

the r a i l r o a d  t o  f o l l o w  in r e q u e s t i n g  S t a t e  funds. R e q u e s t s  for 

funds c o u l d  b e  m a d e  d i r e c t l y  to the L e g i s l a t u r e  (or to  the r e l e­

vant c o m m i t t e e ) ,  cf. A.S. 1 4 4 . 8 3 . 0 8 0 ( 1 6 )  ( A l a s h a  P o w e r  

A u t h o r i t y ) , or  the r a i l r o a d  c ould be r e q u i r e d  to a p p e a l  to the 

G o v e r n o r  o r  o t h e r  m e m b e r  of  the e x e c u t i v e  b r a n c h  w h o  c o u l d  in 

turn r e q u e s t  l e g i s l a t i v e  a p p r o p r i a t i o n s .  If d e s i r e d ,  the 

l e g i s l a t i o n  c o u l d  als , p r o v i d e  s t a n d a r d s  b y  w h i c h  r e q u e s t s  for 

a p p r o p r i a t i o n s  are to  b e  judged, w h i c h  c o u l d  r a n g e  in s e v e r i t y  

from " a p p r o p r i a t e  to f u r t h e r  r a i l r o a d  p u r p o s e s "  to " e s s e n t i a l  for 

the c o n t i n u e d  o p e r a t i o n  o f  t h e  r a i l r o a d . "  T h e  l e g i s l a t i o n  can 

set u p  a s  many, or as few, l e v e l s  of r e v i e w  as t h e  S t a t e  f eels is 

a p p r o p r i a t e ,  so l o n g  as it d o e s  not b e c o m e  u n d u l y  b u r d e n s o m e ,



e x p e n s i v e ,  or t i m e - c o n s u m i n g .  T h e  t r a d e - o f f ,  of course, is b e­

t w e e n  the. p e r c e i v e d  n e e d  for S t a t e  o v e r s i g h t  of  t h e  r a i l r o a d  and 

t h e  b u s i n e s s  a d v a n t a g e s  o f  i n d e p e n d e n c e  and e f f i c i e n c y .

I n s t e a d  of  a l l o w i n g  the r a i l r o a d  t o  r e q u e s t  a p p r o p r i a t i o n s  as 

n e c e s s a r y ,  t h e  l e g i s l a t i o n  c o u l d  r e q u i r e  the r a i l r o a d  to i n c l u d e  

its a p p r o p r i a t i o n  r e q u e s t  as p a r t  of  an a n n u a l  b u d g e t .  

A l t e r n a t i v e l y ,  t h e  L e g i s l a t u r e  c o u l d  e s t a b l i s h  a r a i l r o a d  fund 

f r o m  w h i c h  m o n i e s  c o u l d  be  d i s b u r s e d  w h e n  the a p p r o p r i a t e  o f f i­

cial  f o u n d  t h a t  the r e q u i s i t e  s t a n d a r d  h a d  b e e n  met.
* m

V. I N D E P E N D E N T  A N D  E F F E C T I V E  R A I L R O A D  M A N A G E M E N T .

A  m a n a g e m e n t  s t r u c t u r e  for t h e  r a i l r o a d  t h a t  w i l l  f o s t e r  the 

o p t i m a l  c o m b i n a t i o n  of  h i g h  q u a l i t y  a n d  l o w  c o s t  t r a n s p o r t a t i o n  

d e m a n d s  t h a t  r a i l r o a d  o p e r a t i o n s  b e  i n s u l a t e d  f r o m  the p o l i t i c a l  

p r e s s u r e s  g e n e r a t e d  b y  the r a i l r o a d ' s  c o m p e t i t o r s ,  s u p p l i e r s ,  

s h i p p e r s ,  l e ssees, and l essors. T h e  B i v e n s  2 c r i t e r i a ,  at 83-84, 

m a k e  c l e a r  t h a t  m a n a g e m e n t  f r e e d o m  and a u t h o r i t y  (see c r i t e r i a  2, 

4, 5, 8, 9) and f r e e d o m  fr o m  c u m b e r s o m e  b u r e a u c r a t i c  r e s t r a i n t s  

(see c r i t e r i a  5, 7) ar»- c r i t i c a l  if t h e  n e w  r a i l r o a d  e n t i t y  is to 

o p e r a t e  e f f e c t i v e l y .  To m e e t  t h e s e  goals, the e n t i t y  m a n a g i n g  

t he r a i l r o a d  w i l l  p r o b a b l y  ne e d  s i g n i f i c a n t  c o n t r o l  of d a y - t o - d a y  

r a i l r o a d  o p e r a t i o n s .  G i v i n g  the r a i l r o a d  e n t i t y  s u f f i c i e n t  

c o n t r o l  of  day-to-day. o p e r a t i o n s  to m e e t  the S t a t e ' s  go a l  of 

e f f e c t i v e  b u s i n e s s  m a n a g e m e n t  c o n f l i c t s ,  h o w e v e r ,  wi t h  the



S t a t e ' s  i n t e r e s t  in r e t a i n i n g  c o n t r o l  o v e r  m a j o r  f i n a n c i a l  and 

p o l i c y  d e c i s i o n s  for t h e  r a i l r o a d .

T h e  r a i l r o a d  w i l l  be  a b l e  t o  m a k e  m a n a g e r i a l  d e c i s i o n s  m o r e  

q u i c k l y ,  f l e x i b l y ,  and e f f i c i e n t l y  if it is fr e e  f r o m  m o s t  o f  the 

r e s t r i c t i o n s  t h a t  n o r m a l l y  e n c u m b e r  t h e  a c t i o n  o f  g o v e r n m e n t a l  

b o d i e s .  T h e  r a i l r o a d  e n t i t y  s h o u l d  b e  s p e c i f i c a l l y  e x e m p t e d  f r o m  

m o s t  s u c h  r e s t r i c t i o n s ,  s u c h  as t h e  S t a t e  A d m i n i s t r a t i v e  

P r o c e d u r e  Act, A. S .  4 4 . 6 2  £ t  s e q ., s t a t e  p u b l i c  b i d d i n g  and p r o­

c u r e m e n t  r e q u i r e m e n t s ,  s t a t e  p e r s o n n e l  r e q u i r e m e n t s ,  and o t h e r
* m

r e s t r i c t i o n s  to b e  i d e n t i f i e d  b y  t h e  A t t o r n e y  G e n e r a l ' s  o f f i c e .

I f  t h e  r a i l r o a d  is to  b e  fr e e  to set its o w n  r a t e s  and m a k e  its 

o w n  rules, a n  e x p l i c i t  e x e m p t i o n  f r o m  r e g u l a t i o n  b y  the A l a s k a  

T r a n s p o r t a t i o n  C o m m i s s i o n  w o u l d  a v o i d  a n y  p o s s i b l e  j u r i s d i c t i o n a l  

d i s p u t e s  o v e r  i n t r a s t a t e  t r a n s p o r t a t i o n .

It is a l s o  i m p o r t a n t  to n o t e  t h a t  f r e e d o m  fr o m  so m e  o f  the 

r e s t r i c t i o n s  t h a t  n o r m a l l y  a p p l y  t o  l i n e  a g e n c i e s  w i l l  h e l p  gi v e  

t h e  r a i l r o a d  e n t i t y  a s u f f i c i e n t  d e g r e e  o f  i n d e p e n d e n c e  to 

j u s t i f y  i n s u l a t i o n  o f  t h e  S t a t e  f r o m  l i a b i l i t y  for the 

a u t h o r i t y ' s  d e b t s .

T h e  S t a t e  c a n  a l s o  u s e  a p p o i n t m e n t  a n d  m e m b e r s h i p  r e q u i r e­

m e n t s  for the e n t i t y ' s  g o v e r n i n g  b o a r d  t o  r e d u c e  p o l i t i c a l  

i n f l u e n c e  o v e r  t h e  r a i l r o a d  b o a r d .  'The m o s t  c o m m o n  m e a n s  of 

d o i n g  so i n c l u d e  c o n f i r m a t i o n  of  a p p o i n t m e n t s  b y  t h e  L e g i s l a t u r e ,  

r e q u i r i n g  a b i p a r t i s a n  b o a r d ,  s t a g g e r i n g  t e r m s  so t h a t  no one 

g o v e r n o r  a p p o i n t s  the e n t i r e  b o a r d ,  s e t t i n g  q u a l i f i c a t i o n s  for



b o a r d  m e m b e r s  (e . g . , o n e  m e m b e r  e a c h  w h o  r e p r e s e n t s  or h a s  e x p e r­

ti s e  in f i n a n c e ,  law, r a i l r o a d s ,  labor, et c . ) ,  or a l l o c a t i n g  

a p p o i n t m e n t  p o w e r  a m o n g  d i f f e r e n t  S t a t e  o f f i c i a l s .

VI. S T A T E  O V E R S I G H T  O F  M A J O R  F I N A N C I A L  T R A N S A C T I O N S  A N D  P O L I C Y  
D E C I S I O N S . ___________________________________________________________________

A l t h o u g h  t h e  d a y - t o - d a y  o p e r a t i o n s  of  the r a i l r o a d  can be 

l e f t  to t h e  r a i l r o a d  entity, t h e  S t a t e  c a n  r e t a i n  o v e r s i g h t  p o w e r  

t o  p r e v e n t  t h e  r a i l r o a d  f r o m  m a k i n g  m a j o r  p o l i c y  c h a n g e s  or 

t a k i n g  a c t i o n s  t h a t  w o u l d  t h r e a t e n  t h e  r a i l r o a d ' s  f i n a n c i a l  s t a­

b i l i t y .  C o n v e r s e l y ,  tlje S t a t e  m a y  a l s o  w i s h  to e s t a b l i s h  a 

m e c h a n i s m  for e n s u r i n g  t h a t  the r a i l r o a d ' s  o p e r a t o r  wi l l  

s e r i o u s l y  c o n s i d e r  the S t a t e ' s  i d e a s  r e g a r d i n g  r a i l r o a d  p r o j e c t s .  

In p a r t i c u l a r ,  the S t a t e  is c o n c e r n e d  w i t h  (a) p r e v e n t i n g  

r a i l r o a d  i n s o l v e n c y ,  (b) e n s u r i n g  c o n t i n u e d  r a i l r o a d  service, (c) 

h a v i n g  a m a j o r  p o l i c y  r o l e  in p r o p o s e d  c h a n g e s  in s e r v i c e  l e v e l s

a nd t r a c k  e x p a n s i o n ,  and (d) p r e v e n t i n g  b o r r o w i n g  t h a t  c o u l d

7
i n d i r e c t l y  e n d a n g e r  the S t a t e ' s  o w n  b o r r o w i n g  c a p a c i t y .

In d e a l i n g  w i t h  t h e s e  c o n c e r n s ,  t h e  S t a t e  m u s t  b a l a n c e  its 

d e s i r e  for o v e r s i g h t  a g a i n s t  the r a i l r o a d ' s  l e g a l  and p r a c t i c a l  

neec. for i n d e p e n d e n c e .  If the r a i l r o a d  e n t i t y  is to m a k e  m o s t

_
A l t h o u g h  t h e  S t a t e  o f  W a s h i n g t o n  is f a c i n g  s e r i o u s  f i n a n c i a l  

p r o b l e m s ,  t h e  p r e c a r i o u s  p o s i t i o n  of  the W a s h i n g t o n  P u b l i c  P o w e r  
S u p p l y  S y s t e m ,  a c r e a t u r e  of  the State, is a c k n o w l e d g e d  to h a v e  
c o n t r i b u t e d  to the r e c e n t  l o w e r i n g  of the S t a t e ' s  o w n  b o n d  

r a l i n g .
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b u s i n e s s  d e c i s i o n s  a n d  b e  r e s p o n s i b l e  ior the r a i l r o a d ' s  p e r f o r­

ma n c e ,  it w i l l  n e e d  s i g n i f i c a n t  c o n t r o l  o v e r  its b u d g e t  and ov e r  

p o l i c y  d e c i s i o n s ,  e s p e c i a l l y  in r e l a t i o n  to  s e r v i c e  c h a n g e s  and 

e x p a n s i o n .  S e e  B i v e n s  2 a t  83, 8 5 - 8 9 .  It is t h e r e f o r e  i m p o r t a n t  

t o  e n s u r e  t h a t  t h e  S t a t e  c a r e f u l l y  c o n s i d e r  t h e  e f f e c t  o f  f o r c i n g  

t h e  r a i l r o a d  a u t h o r i t y  t o  t a k e  a p a r t i c u l a r  a c t i o n ,  p e r h a p s  b y  

p r o v i d i n g  t h a t  t h e  e x e c u t i v e  o r  t h e  L e g i s l a t u r e  m a k e  d e t a i l e d  

f i n d i n g s  r e g a r d i n g  t h e  impact, f i n a n c i a l  and o t h e r w i s e ,  o f  

a m e n d i n g  or  o v e r r u l i n g  a d e c i s i o n  m a d e  or r e c o m m e n d e d  b y  the 

r a i l r o a d .  R e q u i r i n g  the S t a t e  to fund p r o j e c t s  it d e t e r m i n e s  the 

r a i l r o a d  e n t i t y  m u s t  u n d e r t a k e  is a n o t h e r  p o s s i b l e  w a y  to e n s u r e  

t h a t  the S t a t e  s h a r e  in the c o n s e q u e n c e s  o f  its d e c i s i o n s .

T h e  e n a b l i n g  l e g i s l a t i o n  can p r o v i d e  g e n e r a l l y  t h a t  the 

S t a t e  w i l l  r e t a i n  p o w e r  t o  o v e r s e e  t h e  r a i l r o a d  e n t i t y ' s  a c t i v i­

ties.  T h e  S t a t e  h a s  a w i d e  r a n g e  o f  o p t i o n s  as to  w h o  w i l l  be 

r e s p o n s i b l e  for m o n i t o r i n g  r a i l r o a d  p e r f o r m a n c e .  An  e x i s t i n g  

b o d y  c o u l d  b e  g i v e n  t h i s  r e s p o n s i b i l i t y ,  or a n e w  b o d y  c o u l d  be 

c r e a t e d .  A p p r o p r i a t e  c h o i c e s  a m o n g  e x i s t i n g  b o d i e s  i n c l u d e  the 

D e p a r t m e n t  o f  T r a n s p o r t a t i o n ,  the T r a n s p o r t a t i o n  C o m m i s s i o n ,  the 

G o v e r n o r ' s  o f f i c e ,  or the H o u s e  a n d / o r  S e n a t e  c o m m i t t e e s  w i t h  

s u b s t a n t i v e  j u r i s d i c t i o n  o''^r r a i l r o a d  a f f a i r s .  It is p o s s i b l e  

t o  e r e c t  s e v e r a l  l a y e r s  o r  s u p e r v i s o r y  c o n t r o l  and o v e r l a p p i n g  

r e s p o n s i b i l i t i e s ,  as h a s  a p p a r e n t l y  b e e n  d o n e  in S o u t h  D a k ota, 

w h e r e  s t a t e  r a i l r o a d  a c t i v i t i e s  i n v o l v e  t h e  l e g i s l a t u r e ,  the 

g o v e r n o r ,  t h e  d e p a r t m e n t  of  t r a n s p o r t a t i o n ' s  d i v i s i o n  of



r a i l r o a d s ,  the d i r e c t o r  o f  r a i l r o a d s ,  t h e  s t a t e  r a i l r o a d  ooard, 

t h e  r a i l r o a d  a d v i s o r y  c o m m i s s i o n ,  and t h e  r a i l r o a d  a u t h o r i t y .  It 

is n o t  c l e a r  t h a t  su c h  a c o m p l e x  s t r u c t u r e  is n e c e s s a r y  or 

d e s i r a b l e ,  and it m i g h t  v e r y  w e l l  m a k e  it d i f f i c u l t  for the 

r a i l r o a d  t o  o p e r a t e  e f f i c i e n t l y  a n d  a p o l i t i c a l l y .

In e s t a b l i s h i n g  p r o c e d u r e s  f o r  S t a t e  o v e r s i g h t  o f  m a j o r

f i n a n c i a l  a n d  p o l i c y  d e c i s i o n s ,  the e n a b l i n g  l e g i s l a t i o n  m u s t

(1) i d e n t i f y  the c l a s s  o f  a c t i o n s  or s i t u a t i o n s  t h a t  w i l l  t r i g g e r

S t a t e  r e v i e w ,  (2) e s t a b l i s h  p r o c e d u r e s  for d e t e r m i n i n g  w h e n  t h o s e
/ m

s i t u a t i o n s  h a v e  m a t e r i a l i z e d ,  and (3) s e t  f o r t h  t h e  m e t h o d  for 

S t a t e  r e v i e w .  T h e  S t a t e  h a s  a l r e a d y  i d e n t i f i e d  s e v e r a l  p r i m a r y  

c o n c e r n s ,  r e g a r d i n g  b o t h  p o l i c y  ( c u t b a c k s  a n d  e x p a n s i o n  of  

s e r v i c e  a n d  u n d e r t a k i n g  n o n - r a i l r o a d  a c t i v i t i e s ) ,  and f i n a n c e  

( r a i l r o a d  i n s o l v e n c y  and i n d i r e c t  e f f e c t  on S t a t e  c r e d i t  r a t i n g ) .

P o l i c y  D e c i s i o n s . F o r  t h e  t w o  p o l i c y  c o n c e r n s ,  the S t a t e  

n e e d s  to  d e t e r m i n e  h o w  l a r g e  a c h a n g e  m u s t  b e  p r o p o s e d  b e f o r e  the 

S t a t e  w i l l  s t e p  in a n d  r e v i e w  it. F o r  s e r v i c e  c u t s  and e x p a n­

sions- t h i s  l e v e l  c o u l d  be  d e f i n e d  e i t h e r  as a p e r c e n t a g e  of 

e x i s t i n g  s e r v i c e  o r  as a d o l l a r  a m o u n t .  It is i m p o r t a n t  to set 

t h e  l e v e l  h i g h  e n o u g h  t h a t  r o u t i n e  c h a n g e s  in t i m e t a b l e s  and s e r­

v i c e  do  n o t  r e q u i r e  S t a t e  a p p r o v a l .  C h a n g e s  of  lesj t h a n  5% or 

10% a r e  p r o b a b l y  de m i n i m i s ;  c h a n g e s  o f  33% a r e  q u i t e  p r o b a b l y  

s i g n i f i c a n t .  Picking, a f i g u r e  b e t w e e n  t h o s e  t w o  p o i n t s  m a y  b e  

r e l a t i v e l y  a r b i t r a r y .  S i n c e  e x p a n s i o n  and c u t b a c k s  w i l l  be 

c o n s c i o u s  d e c i s i o n s  for the r a i l r o a d  e n t i t y ,  r e q u i r i n g  it to
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n o t i f y  t h e  S t a t e  w i t h i n  a s p e c i f i e d  p e r i o d  o f  t i m e  b e f o r e  a c t i n g  

w i l l  p r o b a b l y  p r o v i d e  s u f f i c i e n t  n o t i c e ;  t h e r e  s h o u l d  be no 

t h o r n y  q u e s t i o n s  as t o  w h e t h e r  the " t r i g g e r i n g  e v e n t "  has 

a c t u a l l y  o c c u r r e d .  S i m i l a r l y ,  the S t a t e  c a n  r e q u i r e  t h a t  the 

r a i l r o a d  a u t h o r i t y  g i v e  n o t i c e  b e f o r e  e n g a g i n g  in n o n - r a i l r o a d  

a c t i v i t i e s ,  as d e f i n e d  in the l e g i s l a t i o n ,  a n d  c a n  r e q u i r e  S t ate 

a p p r o v a l  for s u c h  a c t i v i t i e s .

O n c e  the c l a s s  a n d  m a g n i t u d e  o f  d e c i s i o n s  t h a t  t h e  S t a t e  

w i s h e s  t o  o v e r s e e  h a v e  b e e n  i d e n t i f i e d ,  t h e  S t a t e  s h o u l d  d e v i s e  

a n  o v e r s i g h t  p r o c e s s  to g i v e  it an e f f e c t i v e  vo i c e ,  w i t h o u t

■m
m a k i n g  it i m p o s s i b l e  for t h e  r a i l r o a d  e n t i t y  to act. To f a c i l i­

t a t e  S t a t e  r e v i e w ,  t h e  r a i l r o a d  can b e  r e q u i r e d  to  p r e s e n t  w r i t­

t e n  r e a s o n s  for its p r o p o s e d  a c t i o n .  It w o u l d  p r o b a b l y  b e  m o s t  

e f f i c i e n t  for t h e  r e p o r t  to b e  s u b m i t t e d  to t h e  a p p r o p r i a t e  

l e g i s l a t i v e  c o m m i t t e e s ,  b u t  it is a l s o  p o s s i b l e  for t h e  r e p o r t  to 

b e  f i r s t  s u b m i t t e d  t o  the G o v e r n o r .  T h e  L e g i s l a t u r e  c o u l d  e i t h e r  

b e  r e q u i r e d  t o  a p p r o v e  it (by r e s o l u t i o n  o r  b y  r e g u l a r  v o t e  of 

o n e  or b o t h  h o u s e s ) ;  a l t e r n a t i v e l y ,  t h e  L e g i s l a t u r e  c o u l d  be 

g i v e n  v e t o  p o w e r ,  to  be e x e r c i s e d  w i t h i n  a s p e c i f i e d  time, and 

p o s s i b l y  r e q u i r i n g  a s u p e r m a j o r i t y .  T h e  l a t t e r  a p p r o a c h  e n s u r e s  

t h a t  a d e c i s i o n  w i l l  be m a d e  p r o m p t l y .

F i n a n c i a l  C o n c e r n s . T h e  f i n a n c i a l  c o n c e r n s  p r e s e n t  m o r e  d i f­

f i c u l t  i s s u e s  o f  a s s e s s m e n t  a n d  n o t i c e  to m a k e  s u r e  t h a t  the 

S t a t e  d o e s  n o t  s t e p  in p r e m a t u r e l y .  T h e  t r a d i t i o n a l  i n d i c i a  of 

i n s o l v e n c y  u s e d  in c o n t r a c t s  b e t w e e n  p r i v a t e  p a r t i e s  te n d  to C' m e
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t o o  la t e  t o  b e  u s e f u l  to the S t a t e  (e . g . , a p p o i n t m e n t  o f  a 

r e c e i v e r  o r  f i l i n g  a b a n k r u p t c y  p e t i t i o n ) . O t h e r  a l t e r n a t i v e s  

n e e d  to b e  i n v e s t i g a t e d ,  p e r h a p s  w i t h  the a s s i s t a n c e  o f  a f i n a n­

c i a l  a n a l y s t .  P o s s i b l e  e v e n t s  t o  t r i g g e r  S t a t e  i n t e r v e n t i o n  to 

p r e v e n t  i n s o l v e n c y  m i g h t  i n c l u d e  an a c t u a l  or p r o j e c t e d  b u d g e t  

d e f i c i t  o f  a s p e c i f i e d  p e r c e n t a g e  or d o l l a r  a m o u n t ,  a s e r i o u s  

d r o p  in t h e  r a i l r o a d  e n t i t y ' s  b o n d  rating, r a i l r o a d  i n a b i l i t y  to 

m e e t  b i l l s  as t h e y  fa l l  due, a n d  so on. If t h e  S t a t e  r e t a i n s

s i g n i f i c a n t  d i s c r e t i o n  to d e c i d e  w h e n  the r a i l r o a d  is
* m

" a p p r o a c h i n g  i n s o l v e n c y , "  it w i l l  be i m p o r t a n t  t o  e n s u r e  t h a t  the

<■»

r a - l r o a d  e n t i t y  h a s  an o p p o r t u n i t y  to r e s p o n d  to the S t a t e ' s  c o n­

c e r n s  a n d  to d e m o n s t r a t e  t h a t  t h e  r a i ] r o a d ' s  f i n a n c i a l  c o n d i t i o n  

is a c c e p t a b l e .  It m a y  a l s o  b e  d e s i r a b l e  to p r o v i d e  for r e v i e w  of 

t h e  S t a t e ' s  d e c i s i o n  to i n t e r v e n e ,  e i t h e r  b y  t h e  j u d i c i a r y  or by  

a s p e c i a l l y  c o n s t i t u t e d  a d v i s o r y  board.

If t h e  S t a t e  d e t e r m i n e s  t h a t  the r a i l r o a d  is in d a n g e r  of 

b e c o m i n g  i n s o l v e n t ,  it c o u l d  p r o v i d e  for S t a t e  m a n a g e m e n t  of  the 

r a i l r o a d ,  p e r h a p s  w i t h  t h e  g o v e r n o r  o r  o t h e r  e x e c u t i v e  o f f i c e r s  

s « r v i n g  a s ' t r u s t e e .  A le s s  i n t r u s i v e  a l t e r n a t i v e  w o u l d  be to 

r e p l a c e  the e x e c u t i v e  o f f i c e r s  or b o a r d  o f  d i r e c t o r s  o f  the 

r a i l r o a d .

As in the c a s e  o f  i m p e n d i n g  i n s o l v e n c y ,  it w i l l  b e  i m p o r t a n t  

t o  e s t a b l i s h  a f a i r  p r o c e d u r e  to g u i d e  the S t a t e  in d e c i d i n g  that 

t h e  r a i l r o a d ' s  c r e d i t  r a t i n g  is i n d i r e c t l y  i n j u r i n g  the S t a t e ’s 

o w n  b o r r o w i n g  a b i l i t y .  A  s p e c i f i c  f a c t - f i n d i n g  p r o c e s s  b y  the



g o v e r n o r  or  o t h e r  g o v e r n m e n t  o f f i c e r  or  b o d y  c o u l d  be  r e q u i r e d .

In m a k i n g  th i s  d e t e r m i n a t i o n ,  the S t a t e  s h o u l d  a l s o  b e  r e q u i r e d  

t o  c o n s i d e r  t h e  i m p a c t  o n  the r a i l r o a d  if it is n o t  p e r m i t t e d  to 

c o n t i n u e  b o r r o w i n g .  R a i l r o a d  b o r r o w i n g  is p e r h a p s  s i m p l e r  to 

o v e r s e e  t h a n  i n s o l v e n c y .  O n c e  it h a s  b e e n  d e t e r m i n e d  t h a t  the 

S t a t e ' s  c r e d i t  r a t ing, or the a u t h o r i t y ' s  c r e d i t  rati n g ,  is in 

j e o p a r d y ,  the r a i l r o a d  c a n  b e ' r e q u i r e d  to o b t a i n  S t a t e  a p p r o v a l  

(by t h e  G o v e r n o r  o r  the L e g i s l a t u r e )  b e f o r e  i s s u i n g  f u r t h e r  

b o n d s .  A g a i n ,  t h i s  a p p r o v a l  can b e  a c t i v e  or can be  e x e r c i s e d  

t h r o u g h  a v e t o  p o w e r .

«

O t h e r  F o r m s  o f  O v e r s i g h t . As a g e n e r a l  m a t t e r ,  m o s t  p u b l i c  

a u t h o r i t i e s  in A l a s k a  are s u b j e c t  to a n n u a l  l e g i s l a t i v e  audit, 

a r e  r e q u i r e d  t o  s u b m i t  an a n n u a l  r e p o r t  t o  the G o v e r n o r  a n d / o r  

t h e  L e g i s l a t u r e ,  a n d  are r e q u i r e d  to g i v e  t h e  l e g i s l a t i v e  a u d i t o r  

a c c e s s  t o  t h e i r  b o o k s  at all ti m e s .  S e e , e . g ., A.S. 4 4 . 8 2 . 1 8 0 ,  

4 4 . 8 3 . 1 9 0 ,  4 4 . 8 5 . 1 0 0 .  S i m i l a r  r e q u i r e m e n t s  can b e  i m p o s e d  on the 

r a i l r o a d  e n t i t y .  T h e  S t a t e  m a y  a l s o  w a n t  to g i v e  the l e g i s l a t i v e  

a u d i t o r  the p o w e r  to p r e s c r i b e  the f o r m  and c o n t e n t  o f  the 

a u t h o r i t y ' s  f i n a n c i a l  re c o r d s ,  as is the c a s e  w i t h  some o f  the 

o t h e r  p u b l i c  a u t h o r i t i e s ,  s e e , e . g ., 4 4 . 8 2 . 1 8 0 ,  4 4 . 8 3 . 1 9 0 ,  but 

t h i s  r e q u i r e m e n t  c o u l d  l i m i t  the r a i l r o a d ' s  f l e x i b i l i t y  or 

c o n f l i c t  w i t h  f e d e r a l  I.C.C. a c c o u n t i n g  r e g u l a t i o n s .  

A l t e r n a t i v e l y ,  an i n d e p e n d e n t  o u t s i d e  a u d i t  c o u l d  be r e q u i r e d ,  

w h i c h  h a s  the a d v a n t a g e  o f  b e i n g  i m m u n e  f r o m  the p o l i t i c a l  c o n­

s i d e r a t i o n s  t h a t  s o m e t i m e s  i m p i n g e  on l e g i s l a t i v e  a u d its.



T h e  p r o c e d u r e s  for a p p o i n t i n g  and r e m o v i n g  m e m b e r s  o f  the 

r a i l r o a d ' s  g o v e r n i n g  b o a r d  a r e  a n o t h e r  s o u r c e  of S t a t e  c o n t r o l  

o v e r  r a i l r o a d  a c t i v i t i e s .  T h e  p o w e r  to r e m o v e  b o a r d  m e m b e r s  

w i t h o u t  c a u s e  w o u l d  g i v e  the S t a t e  an e f f e c t i v e  c h e c k  on the 

b o a r d ' s  a c t i o n s .  If o v e r u s e d ,  h o w e v e r ,  th i s  p o w e r  c c u l d  u n d e r­

m i n e  the r a i l r o a d ' s  i n d e p e n d e n c e  and m a k e  it m o r e  v u l n e r a b l e  to 

p o l i t i c a l  p r e s s u r e s .  A n o t h e r  e f f e c t i v e  t o o l  for S t a t e  c o n t r o l  

o v e r  t h e  r a i l r o a d  is to  r e q u i r e  t h e  r a i l r o a d ' s  g o v e r n i n g  b o a r d  —

a n d  n o t  ju s t  its e x e c u t i v e  o f f i c e r s  —  to  r e t a i n  a c t u a l  c o n t r o l*
o v e r  s p e c i f i e d  i m p o r t a n t  d e c i s i o n s .  T h e  l e g i s l a t i o n  c o u l d

«*

a c c o m p l i s h  t h i s  b y  s p e c i f y i n g  t h a t  the b o a r d  m u s t  c o n c u r  in s p e­

c i f i e d  d e c i s i o n s ,  s u c h  as e x p a n s i o n  or r e d u c t i o n  o f  service, 

c o n t r a c t i n g  o f  d e b t s  or i s s u a n c e  r' i l b o n d s  or notes, sa l e  of 

r a i l r o a d  p r o p e r t y ,  all l a r g e  e x p e n d i t u r e s  or t r a n s a c t i o n s  

( s p e c i f i e d  b y  d o l l a r  a m o u n t ) ,  f i l i n g  o f  a n n u a l  r e p o r t s  r e q u i r e d  

b y  t h e  State, a d o p t i n g  an a n n u a l  b u d g e t ,  c o n t r a c t i n g  w i t h  the 

State, r e q u e s t i n g  S t a t e  a p p r o p r i a t i o n s ,  and so on.

A n  e v e n  m o r e  e f f e c t i v e ,  a l t h o u g h  m o r e  i n t r u s i v e ,  c h e c k  on 

r a i l r o a d  d e c i s i o n - m a k i n g  w o u l d  be to r e q u i r e  the r a i l r o a d  to 

f o l l o w  s p e c i f i c  a d m i n i s t r a t i v e  p r o c e d u r e s  in m a k i n g  i m p o r t a n t  

d e c i s i o n s .  T h e  e n a b l i n g  l e g i s l a t i o n  w o u l d  n e e d  to i d e n t i f y  w h a t  

a c t i o n s  w o u l d  b e  s u b j e c t  to s u c h  r e q u i r e m e n t s ,  and w o u l d  need to 

set f o r t h  s p e c i f i c  p r o c e d u r e s .  T h e  f o r m a l  a d m i n i s t r a t i v e  p r o c e­

d u r e s  c o u l d  a l l o c a t e  r e s p o n s i b i l i t y  b e t w e e n  r a i l r o a d  m a n a g e m e n t



a n d  t h e  g o v e r n i n g  bo a r d ,  e s t a b l i r h  s p e c i f i c  f a c t - f i n d i n g  p r o­

c e s s e s  ( p o s s i b l y  i n c l u d i n g  n o t i c e  t o  s p e c i f i e d  p a r t i e s  a n d  p u b l i c  

h e a r i n g s ) , a n d  r e q u i r e  the r a i l r o a d  to m a k e  a d e q u a t e l y  d o c u m e n t e d  

w r i t t e n  f i n d i n g s .  T h e  S t a t e  c o u l d  p a r t i c i p a t e  at t h e  d e c i s i o n­

m a k i n g  l e v e l  b y  c o n t r i b u t i n g  at h e a r i n g s ,  s u b m i t t i n g  s t a t e m e n t s ,  

o r  r e v i e w i n g  t h e  r a i l r o a d ' s  files. It can a l s o  r e t a i n  p o w e r  to 

r e v i e w  t h e  r a i l r o a d  a u t h o r i t y ' s  d e c i s i o n s ,  as d i s c u s s e d  above. 

A l t e r n a t i v e l y ,  p r o c e d u r e s  for j u d i c i a l  r e v i e w  c o u l d  be

e s t a b l i s h e d .  S u c h  a d m i n i s t r a t i v e  r e q u i r e m e n t s  wo u l d ,  of  c o u r s e ,
*

u n d e r c u t  tht r a i l r o a d  m a n a g e m e n t ' s  f l e x i b i l i t y  a n d  i n d e p e n d e n c e ,  

w h i c h  Bivens 2 c o n c l u d e d  w e r e  n e c e s s a r y ,  see B i v e n s  2 a t  77-80, 

8 2 - 8 3 .  T h e  e f f e c t s  o n  r a i l r o a d  m a n a g e m e n t  s h o u l d  th u s  b e  c a r e­

f u l l y  c o n s i d e r e d  b e f o r e  such r e q u i r e m e n t s  are i m p o s e d .  C f . 

S e c t i o n  V  a j o v e .

A c t i o n - F o r c i n g  M e c h a n i s m . T h e  S t a t e  m a y  a l s o  w i s h  to c o n­

s i d e r  p r o v i d i n g  a m e c h a n i s m  t h a t  w i l l  g u a r a n t e e  t h a t  the e n t i t y  

in c h a r g e  o f  the r a i l r o a d  c o n s i d e r s  a c t i o n s  p r o p o s e d  b y  t h e  

State, b u t  t h a t  d o e s  not i m p o s e  so m u c h  c o n t r o l  o v e r  the r a i l r o a d  

t h a t  t h e  a d v a n t a g e s  o f  i n d e p e n d e n t  m a n a g e m e n t  a r e  lost. O n e  w a y  

t o  b a l a n c e  t h e s e  c o m p e t i n g  i n t e r e s t s  w o u l d  b e  to set up p r o c e­

d u r e s  -'or r a i l r o a d  r e v i e w  of l e g i s l a t i v e  p r o p o s a l s .  F o r  e x a m p l e ,  

t h e  l e g i s l a t i v e  c o m m i t t e e s  w i t h  s u b s t a n t i v e  j u r i s d i c t i o n  ov e r  

r a i l r o a d  m a t t e r s ,  or the G o v e r n o r ,  c o u l d  be p e r m i t t e d  to r e q u e s t  

t h e  r a i l r o a d  to c o n s i d e r  S t a t e  p r o p o s a l s  for r a i l r o a d  a c t i o n s .  

S u c h  c o n s i d e r a t i o n  c o u l d  r e q u i r e  t h a t  the r a i l r o a d  entj t.y h o l d
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p u b l i c  h e a r i n g s ,  c o n d u c t  a p p r o p r i a t e  studies,, a n d  i s s u e  a w r i t t e n  

r e p o r t  o f  its f i n d i n g s  a n d  d e c i s i o n .  T h e  l e g i s l a t i o n  can s p e c i f y  

h o w  m u c h  t i m e  the r a i l r o a d  e n t i t y  h a s  to r e a c h  its d e c i s i o n .

A f t e r  a d e c i s i o n  is r e t u r n e d ,  the S t a t e  c a n  adopt, m o d i f y ,  or 

o v e r r i d e  it. A  d e c i s i o n  b y  t h e  S t a t e  to o v e r r u l e  or s i g n i f i­

c a n t l y  m c d i f y  a r a i l r o a d  d e c i s i o n  w ill, o f  c o u r s e ,  a f f e c t  the 

r a i l r o a d  e n t i t y ' s  p l a n s  a n d  f i n a n c e s ,  a n d  it m a y  b e  n e c e s s a r y  to 

r e q u i r e  the S t a t e  to  fu n d  a n y  p r o j e c t  t h a t  t h e  r a i l r o a d  e n t i t y

h a s  r e j e c t e d  o r  t o  o t h e r w i s e  t a k e  r e s p o n s i b i l i t y  for o v e r r i d i n g
* .

t h e  r a i l r o a d  e n t i t y ' s  d e c i s i o n .

V I I .  E M P L O Y E E  I S S U E S .

C o n c e r n  h a s  b e e n  e x p r e s s e d  t h a t  S t a t e  a c q u i s i t i o n  of the 

A l a s k a  R a i l r o a d  m a y  d i s r u p t  t h e  S t a t e ' s  p r e s e n t  e m p l o y e e  pay, 

b e n e f i t s ,  and r e t i r e m e n t  s y s t e m s .  In p a r t i c u l a r ,  t h e r e  h a s  b e e n  

f e a r  t h a t  if r a i l r o a d  e m p l o y e e s  c o n t i n u e  to  r e c e i v e  c e r t a i n  b e n e­

fits c o m p a r a b l e  to t h o s e  t h e y  r e c e i v e  as f e d e r a l  e m p l o y e e s  

( t r e a t m e n t  w h i c h  m a y  b e  n e c e s s a r y  to i n d u c e  t h e m  to c o n t i n u e  

w o r k i n g  for the r a i l r o a d ) ,  o t h e r  S t a t e  e m p l o y e e s  w i l l  feel 

u n f a i r l y  t r e a t e d .  S e e  g e n e r a l l y , M e m o r a n d u m ,  E m p l o y e e - R e l a t e d  

I s s u e s  R a i s e d  b y  t h e  P r o p o s e d  T r a n s f e r  o f  the A l a s k a  R a i l r o a d  

f r o m  the U n i t e d  S t a t e s  to  the S t a t e  o f  A l a s k a ,  S e p t e m b e r  25,

1981, p r e p a r e d  b y  W i c k w i r e ,  Le w i s ,  G o l d m a r k  fit S c h o r r ,  at 16 - 1 7 .

It w o u l d  b e  d e s i r a b l e  to p r e v e n t  s u c h  r e v e r b e r a t i o n s  and d i s­

s a t i s f a c t i o n ,  if p o s s i b l e .  E s t a b l i s h i n g  an i n d e p e n d e n t  p u b l i c
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a u t h o r i t y  s h o u l d  l a r g e l y  r e s o l v e  t h i s  p r o b l e m ,  s i n c e  t h e  m o r e  

i n d e p e n d e n t  t h e  r a i l r o a d  e n t i t y  is, t h e  m o r e  it s h o u l d  be p e r­

c e i v e d  as l e g a l l y  s e p a r a t e  f r o m  t h e  State, j u s t i f y i n g  d i f f e r e n­

t i a l  t r e a t m e n t  o f  r a i l r o a d  e m p l o y e e s .

T h e  f e d e r a l  t r a n s f e r  l e g i s l a t i o n  m a y  r e q u i r e  t h a t  r a i l r o a d

e m p l o y e e s  b e  t r e a t e d  s o m e w h a t  d i f f e r e n t l y  f r o m  o t h e r  S t a t e

e m p l o y e e s .  If so, t h e  r a i l r o a d  a u t h o r i t y  w i l l  n e e d  s o m e  d e g r e e

o f  i n d e p e n d e n c e  a.nd f l e x i b i l i t y  in d e c i d i n g  e m p l o y e e  i s s ues. It

w o u l d  t h e r e f o r e  b e  a d v i s a b l e  (1) for t h e  S t a t e  to r e v i e w  p r e s e n t
* m

S t a t e  l a w  t o  m a k e  s u r e  t h a t  the r a i l r o a d  w i l l  h a v e  all of  the

<■»

n e c e s s a r y  a u t h o r i t y  to  p e r m i t  it to  c o m p l y  w i t h  the r e q u i r e m e n t s  

o f  t h e  t r a n s i t i o n  p lan, a n d  (2) t h a t  t h e  r a i l r o a d  e n t i t y  be f reed 

f r o m  the r e s t r a i n t s  o f  S t a t e  c i v i l  s e r v i c e  r e q u i r e m e n t s  and t h a t  

it n o t  b e  r e q u i r e d  t o  c o n f o r m  t o  or p a r t i c i p a t e  in S t a t e  

e m p l o y e e  b e n e f i t  p r o g r a m s .  S e e  S e c t i o n  VI7.I(3) b e l o w .  F r e e d o m  

f r o m  s t a t e  c i v i l  s e r v i c e  s y s t e m  r e q u i r e m e n t s  w i l l  a l s o  m a k e  it 

p o s s i b l e  for t h e  r a i l r o a d  e n t i t y  to  a d o p t  a p e r f o r m a n c e - b a s e d  

p e r s o n n e l  m a n a g e m e n t  system, w i t h  d i r e c t  r a i l r o a d  r e s p o n s i b i l i t y  

f o r  p e r s o n n e l  d e c i s i o n s  a n d  w i t h  the a b i l i t y  to p r o v i d e  a d e q u a t e  

p e r f o r m a n c e  i n c e n t i v e s ,  as r e c o m m e n d e d  in B i v e n s  2. T h e  S t a t e  

w i l l  a l s o  n e e d  t o  d e c i d e  w h e t h e r  the S t a t e  i t s e l f  or t h e  r a i l r o a d  

e n t i t y  w i l l  be  r e s p o n s i b l e  for t h e  o b l i g a t i o n s  c r e a t e d  b y  the 

fede t r a n s f e r  l e g i s l a t i o n .  .



V I I I .  C O N S T I T U T I O N A L  L I M I T A T I O N S

A  n u m b e r  o f  S t a t e  c o n s t i t u t i o n a l  p r o v i s i o n s  w i l l  h a v e  a 

b e a r i n g  o n  t h e  s t r u c t u r e  and p o w e r s  o f  t h e  r a i l r o a d  entity, b u t  

n o n e  a p p e a r s  t o  p r e s e n t  i n s u p e r a b l e  o b s t a c l e s  to  e s t a b l i s h i n g  an 

a u t h o r i t y  t o  m e e t  the o b j e c t i v e s  d i s c u s s e d  a b o v e .

1. O r g a n i z a t i o n a l  L i m i t a t i o n s  - A r t i c l e  III: T h e  E x e c u t i v e

S e c t i o n  2 2 . S e c t i o n  22 o f  A r t i c l e  III o f  t h e  A l a s k a  

C o n s t i t u t i o n  p r o v i d e s  t h a t  " [ a ] l l  e x e c u t i v e  and a d m i n i s t r a t i v e

o f f i c e s ,  d e p a r t m e n t s ,  and a g e n c i e s  . . . s h a l l  b e  a l l o c a t e d  b y
* m

l a w  a m o n g  a n d  w i t h i n  n o t  m o r e  t h a n  t w e n t y  p r i n c i p a l  d e p a r t m e n t s , ' 1

•»

w i t h  the e x c e p t i o n  o f  " r e g u l a t o r y ,  q u a s i - j u d i c i a l , a n d  t e m p o r a r y  

a g e n c i e s . "  U n l e s s  the l e g i s l a t u r e  h a s  m a d e  r e c e n t  c h a n g e s ,  t h e r e  

a r e  c u r r e n t l y  17 p r i n c i p a l  d e p a r t m e n t s ,  p l u s  t h e  U n i v e r s i t y  ^f 

A l a s k a ,  a c o n s t i t u t i o n a l  c o r p o r a t i o n  th a t  is n o t  a l l o c a t e d  a m o n g  

a n y  o f  t h e  p r i n c i p a l  d e p a r t m e n t s .  S e e  U n i v e r s i t y  o f  A l a s k a  v. 

N a t i o n a l  A i r c r a f t  L e a s i n g , L t d . , 536 P . 2d 121 (Alas. 1975).

It is n o t  a l t o g e t h e r  c l e a r  w h e t h e r  an e n t i t y  e s t a b l i s h e d  to 

o p e r a t e  a p r o p r i e t a r y  *■ "ue r p r i s e  such as a r a i l r o a d  is c o n s i d e r e d  

an  e x e c u t i v e  o r  a d m i n i s’.a t i v e  office, d e p a r t m e n t  or agen c y .

T h e r e  a p p e a r s  to b e  no S t a t e  c a s e  law on t h i s  p o i n t ,  p e r h a p s  

b e c a u s e  m o s t  o t h e r  S t a t e  p r o p r i e t a r y  v e n t u r e s  a r e  a d m i n i s t e r e d  b y  

S t a t e  l i n e  a g e n c i e s .  If " e x e c u t i v e  and a d m i n i s t r a t i v e "  is used 

in A r t i c l e  III m e r e l y  to d i s t i n g u i s h  b e t w e e n  the t h r e e  b r a n c h e s  

o f  g o v e r n m e n t ,  t h e n  the r a i l r o a d  e n t i t y  //ould q u i t e  c l e a r l y  be 

w i t h i n  t h e  p r o v i n c e  of  the e x e c u t i v e  b r a n c h .



A s s u m i n g  in t h e  i n t e r e s t  of p r u d e n c e  t h a t  t h e  e n t i t y  

e s t a b l i s h e d  t o  o p e r a t e  the r a i l r o a d  is an e x e c u t i v e  or  a d m i n i s­

t r a t i v e  b o dy, it m u s t  c o n s t i t u t e  a n e w  e x e c u t i v e  d e p a r t m e n t ,  be 

a l l o c a t e d  a m o n g  o n e  o f  the e x i s t i n g  d e p a r t m e n t s ,  or fall w i t h i n  

t h e  e x c e p t i o n  for r e g u l a t o r y ,  q u a s i - j u d i c i a l , or t e m p o r a r y  a g e n­

cies. T h e  t h r e e  e x c e p t i o n s  s e e m  i n a p p l i c a b l e .  T h e  r a i l r o a d  

a u t h o r i t y  w o u l d  q u i t e  c l e a r l y  not b e  q u a s i - j u d i c i a l  or t e m p o r a r y .  

It is d e b a t a b l e  w h e t h e r  it c o u l d  b e  c l a s s i f i e d  as a " r e g u l a t o r y "  

a g e n c y .  U n f o r t u n a t e l y ,  t h e r e  is v e r y  l i t t l e  h e l p f u l  A l a s k a  case 

l a w  i n t e r p r e t i n g  t h i s  p r o v i s i o n .  T h e  A l a s k a  S u p r e m e  C o u r t  h a s  

u p h e l d ,  w i t h o u t  e x p l a n a t i o n ,  a s u p e r i o r  c o u r t  f i n d i n g  t h a t  the 

A l a s k a  S t a t e  M o r t g a g e  A s s o c i a t i o n ,  a p u b l i c  c o r p o r a t i o n  

e s t a b l i s h e d  to p r o v i d e  h o u s i n g  f i n a n c i n g ,  is n o t  a r e g u l a t o r y ,  

q u a s i - j u d i c i a l , o r  t e m p o r a r y  a g e n c y .  W a l k e r  v. A l a s k a  S t a t e  

M o r t g a g e  A s s o c i a t i o n , 4 1 6  P . 2d 245, 249 N . l l  (Alas. 1966). The 

S t a t e  s u p r e m e  c o u r t  h a s  a l s o  i n d i c a t e d  t h a t  t h e  A l a s k a  

S t a t e - O p e r a t e d  S c h o o l  S y s t e m  (a s t a t e - w i d e  s c h o o l  s y s t e m  

c o m p r i s e d  o f  s c h o o l s  o u t s i d e  of o r g a n i z e d  b o r o u g h s  a n d  c i t i e s  and 

o p e r a t e d  b y  a S t a t e - a p p o i n t e d  b o a r d )  is n o t  a r e g u l a t o r y ,  q u a s i­

judic i a l ,  o r  t e m p o r a r y  a g e n c y ,  a p o i n t  n o t  d i s p u t e d  b y  e i t h e r  of  

t h e  p a r t i e s .  A l a s k a  S t a t e - O p e r a t e d  S c h o o l  S y s t e m  v. M u e l l e r , 536 

P . 2d 99 (Alas. 1 9 7 5 ) .  U n l e s s  the h i s t o r y  of the S t a t e  c o n s t i t u­

t i o n  s h e d s  l i g h t  on  the p r o p e r  m e a n i n g  o f  " r e g u l a t o r y "  as used in 

t h i s  sec t i o n ,  it w o u l d  be  w i s e  to a s s u m e  t h a t  the r a i l r o a d  e n t i t y  

w o u l d  n o t  b e  a r e g u l a t o r y  agency, s i n c e  it w o u l d  h a v e  d i r e c t
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r e s p o n s i b i l i t y  for o p e r a t i n g  the r a i l r o a d ,  a n d  n o t  m e r e l y  for 

s e t t i n g  rates, rules, etc.

I f  t h e  r a i l r o a d  d o e s  n o t  fall w i t h i n  o n e  of t h e  e x c e p t i o n s ,  

it m u s t  b e  e s t a b l i s h e d  as a S t a t e  d e p a r t m e n t  or a l l o c a t e d  a m o n g  

o n e  o f  t h e  e x i s t i n g  d e p a r t m e n t s .  V i r t u a l l y  e v e r y  s t a t u t o r y  i n d e­

p e n d e n t  p u b l i c  a u t h o r i t y  in A l a s k a  h a s  b e e n  p l a c e d  w i t h i n  one of 

t h e  p r i n c i p a l  d e p a r t m e n t s  ( u s u a l l y  t h e  D e p a r t m e n t  o f  R e v e n u e  or 

t h e  D e p a r t m e n t  o f  C o m m e r c e  and E c o n o m i c  D e v e l o p m e n t ) . T h e  o n l y  

a p p a r e n t  e x c e p t i o n  is the A l a s k a  S t a t e - O p e r a t e d  S c h o o l  System, 

w h i c h  t h e  A l a s k a  S u p r e m e  C o u r t  h a s  im p l i e d ,  w i t h o u t  h o l d i n g ,  is

•m

" f u n c t i o n a l l y  if n o t  n o m i n a l l y  w i t h i n  the D e p a r t m e n t  o f  

E d u c a t i o n . "  Ici. at 104.

W h i l e  s u c h  an a l l o c a t i o n  m a y  s e e m  a p u r e l y  f o r m a l  m a t t e r ,  the 

i s s u e  c a n  b e c o m e  i m p o r t a n t .  O t h e r  i n d e p e n d e n t  p u b l i c  c o r­

p o r a t i o n s  h a v e  b e e n  c h a l l e n g e d  as u n c o n s t i t u t i o n a l  on the t h e o r y  

t h a t  t h e y  w e r e  not a c t u a l l y  "wi t h i n "  o n e  o f  the e x e c u t i v e  d e p a r t­

m e n t s  as r e q u i r e d  b y  S e c t i o n  22. The A l a s k a  S u p r e m e  C o u r t  a n a­

ly z e d  t h e  e n a b l i n g  l e g i s l a t i o n  o f  t w o  o f  t h e s e  a u t h o r i t i e s  and 

c o n c l u d e d  t h a t  t h e r e  was s u f f i c i e n t  e x e c u t i v e  d e p a r t m e n t  c o n t r o l  

t o  b r i n g  the a u t h o r i t i e s  " w i t h i n "  the d e s i g n a t e d  e x e c u t i v e  

d e p a r t m e n t s .  In r e a c h i n g  its d e c i s i o n ,  the c o u r t  r e l i e d  on the 

f a c t s  t h a t  the h e a d  o f  the e x e c u t i v e  d e p a r t m e n t  sat on the b o a r d  

o f  t h e  p u b l i c  a u t h o r i t y ,  t h a t  all m e m b e r s  o f  the a u t h o r i t y ' s  

b o a r d  w e r e  a p p o i n t e d  b y  t h e  G o v e r n o r  and s u b j e c t  to r e m o v a l  at 

h i s  p l e a s u r e ,  t h a t  t h e  a u t h o r i t y  was r e q u i r e d  to s u b m i t  an a n n u a l
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r e p o r t  to t h e  G o v e r n o r  a n d  t h e  L e g i s l a t u r e ,  t h a t  the a u t h o r i t y  

w a s  s u b j e c t  t o  a l e g i s l a t i v e  audit, and, in o n e  case, t h a t  the 

c o r p o r a t i o n  s u b m i t t e d  c e r t i f i e d  c o p i e s  of all its m e e t i n g s  to the 

G o v e r n o r .  D e A r m o n d  v. A l a s k a  S t a t e  D e v e l o p m e n t  C o r p o r a t i o n , 376 

P . 2d 717 (Alas. 1 9 6 2 ) ;  W a l k e r  v. A l a s k a  S t a t e  M o r t g a g e  

A s s o c i a t i o n , 4 1 6  P . 2 d  245 (Alas. 1966). In D e A r m o n d  the c o u r t  

a l s o  p o i n t e d  o u t  t h a t  the c o r p o r a t i o n  w a s  o n l y  t e m p o r a r y  and 

c o u l d  b e  d i s s o l v e d  b y  its m e m b e r s ,  and t h a t  the L e g i s l a t u r e  h a d

s e t  q u a l i f i c a t i o n s  f o r  b o a r d  m e m b e r s h i p  w i t h  the c l e a r  i n t e n t  of
✓ „

k e e p i n g  t h e  b o a r d  f r e e  f r o m  o u t s i d e  c o n t r o l .  T h e  c o u r t  

c o n c l u d e d :

T h e  f a c t  t h a t  t h e  s t a t u t e  d e c l a r e s  t h a t  the 
c o r p o r a t i o n  s h a l l  h a v e  a legal e x i s t e n c e  i n d e­
p e n d e n t  o f  a n d  s e p a r a t e  from the s t a t e  d o e s  
n o t  a d d  w e i g h t  to  a p p e l l a n t ' s  a r g u m e n t  [ t h a t  
t h e  c o r p o r a t i o n  is u n c o n s t i t u t i o n a l j . T h i s  is 
n o t h i n g  m o r e  t h a n  a d e c l a r a t i o n  of  the l e g a l  
r e l a t i o n s h i p  t h a t  m o s t  c o r p o r a t i o n s  h a v e  w i t h  
r e s p e c t  to t h e i r  c r e a t o r s .

3 76 P . 2d at 724.

T h e  D e A r m o n d  and W a l k e r  c a s e s  te l l  us o n l y  w h a t  c o n t r o l s  wi l l  

b e  s u f f i c i e n t  to k e e p  a q u a s i - i n d e p e n d e n t  a u t h o r i t y  " w i t h i n "  a 

S t a t e  d e p a r t m e n t ;  t h e y  d o  n o t  i n d i c a t e  w h i c h  f e a t u r e s  are 

a c t u a l l y  n e c e s s a r y .  M o s t  o f  the o t h e r  A l a s k a  p u b l i c  a u t h o r i t i e s  

a r e  s u b j e c t  to s i m i l a r  c o n t r o l s ,  h o w e v e r ,  and it w o u l d  be  p r u d e n t  

t o  i m p o s e  the s a m e  r e q u i r e m e n t s  on the r a i l r c . d  e n t i t y .  M o s t  of 

t h e s e  p r o v i s i o n s  w i l l  n o t  s i g n i f i c a n t l y  l i m i t  the S t a t e ' s  f l e x i­

b i l i t y  in e s t a b l i s h i n g  an e n t i t y  to o p e r a t e  the r a i l r o a d ,  w i t h  

t h e  p o s s i b l e  e x c e p t i o n  o f  t h e  b o a r d  m e m b e r s h i p  p r o v i s i o n s .
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It s h o u l d  b e  n o t e d  t h a t  t h e  sa m e  f e a t u r e s  t h a t  s a v e d  the 

c o n s t i t u t i o n a l i t y  o f  the m o r t g a g e  a s s o c i a t i o n  and the d e v e l o p m e n t  

c o r p o r a t i o n  w o u l d  h a v e  b e e n  the b a s i s  for f i n d i n g  t h a t  q u a s i­

i n d e p e n d e n t  p u b l i c  b o d i e s  w e r e  S t a t e  a g e n c i e s  for t h e  p u r p o s e s  of 

o t h e r  S t a t e  s t a t u t e s .  In A l a s k a  S t a t e - O p e r a t e d  S c h o o l  S y s t e m  v. 

M u e l l e r , 536 P . 2d  99 (Alais. 1975), t h e  c o u r t  c o m p a r e d  the 

f e a t u r e s  t h a t  m a d e  t h e  s c h o o l  s y s t e m  a u t o n o m o u s  w i t h  t h o s e  p r o v i­

sions, s u b j e c t i n g  it to l e g i s l a t i v e  a n d  e x e c u t i v e  c o n t r o l ,  and 

c o n c l u d e d  t h a t  for t h e  p u r p o s e  o f  p r o c e d u r a l  r u l e s  g o v e r n i n g  ser- 

v i c e  u p o n  and a n s w e r s  b y  S t a t e  d e f e n d a n t s ,  t h e  s c h o o l  s y s t e m  was 

a n  i n s t r u m e n t a l i t y  o r  a g e n c y  o f  t h e  S t a t e .  In A l a s k a  S t a t e  

H o u s i n g  A u t h o r i t y  v. D i x o n , 4 9 6  P . 2d 6 4 9  (Alas. 1972},- t h e  c o u r t  

c i t e d  D e A r m o n d  and W a l k e r  for t h e  p r o p o s i t i o n  t h a t  t h e  A l a s k a  

S t a t e  H o u s i n g  A u t h o r i t y  w a s  an i n s t r u m e n t a l i t y  o f  the S t a t e  

w i t h i n  t h e  D e p a r t m e n t  of  C o m m e r c e ,  and h e l d  t h a t  it w a s  t h e r e f o r e  

a " s t a t e  a g e n c y "  as d e f i n e d  b y  t h e  S t a t e  A d m i n i s t r a t i v e  P r o c e d u r e  

Ac t .  T h e  a u t h o r i t y  w a s  t h u s  r e q u i r e d  to c o m p l y  w i t h  the p r o v i­

si o n s  o f  t h e  A d m i n i s t r a t i v e  P r o c e d u r e  Act. In d r a f t i n g  l e g i s l a­

tion, the S t a t e  s h o u l d  t h u s  c a r e f u l l y  c o n s i d e r  a l l  o f  t h e  r u l e s  

a n d  s t a t u t e s  th a t  g o v e r n  o r  p r o t e c t  S t a t e  " a g e n c i e s , "  

" d e p a r t m e n t s , "  " i n s t r u m e n t a l i t i e s , "  etc., and d e c i d e  w h e t h e r  to 

e x e m p t  the r a i l r o a d  f r o m  a n y  s u c h  r e g u l a t i o n s .  S e e  S e c t i o n  V I  

ab o v e .  T h e  c a s e s  a r e  s i l e n t  as to w h e t h e r  c o v e r a g e  as a S t a t e  

a g e n c y  for t h e s e  o t h e r  p u r p o s e s  is c o n s t i t u t i o n a l l y  r e q u i r e d  b y



A r t i c l e  III, S e c t i o n  22, or w a s  m e r e l y  r e q u i r e d  b y  t h e  e n a b l i n g  

s t a t u t e s  u n d e r  r e v i e w .

S e c t i o n  2 6 . S e c t i o n  26 o f  A r t i c l e  III p r o v i d e s :

W h e n  a b o a r d  or c o m m i s s i o n  is at the h e a d  o f  a 
p r i n c i p a l  d e p a r t m e n t  or a r e g u l a t o r y  or q u a s i­
j u d i c i a l  a g e n c y ,  its m e m b e r s  s h a l l  b e  
a p p o i n t e d  b y  t h e  g o v e r n o r ,  s u b j e c t  to c o n f i r­
m a t i o n  b y  a m a j o r i t y  o f  t h e  m e m b e r s  o f  the 
l e g i s l a t u r e  in j o i n t  s e s s i o n ,  a n d  m a y  be 
r e m o v e d  as p r o v i d e d  b y  law. . . .

A c c o r d i n g  t o  W a l k e r  v. A l a s k a  S t a t e  M o r t g a g e  A s s o c i a t i o n , 4 1 6

P . 2d 2 4 5  (Alas. 19 6 6 ) ,  t h i s  p r o v i s i o n  d o e s  n o t  a p p l y  to n o n r e g u -*
l a t o r y ,  n o n j u d i c i a l  a g e n c i e s  t h a t  are n o t  the h e a d s  o f  p r i n c i p a l  

d e p a r t m e n t s .  Thus, S e c t i o n  26 w i l l  g o v e r n  r a i l r o a d  a p p o i n t m e n t s  

o n l y  if t h e  r a i l r o a d  is c o n s i d e r e d  a r e g u l a t o r y  a g e n c y  or  is 

e s t a b l i s h e d  as a n e w  p r i n c i p a l  d e p a r t m e n t .

T h e  A l a s k a  S u p r e m e  C o u r t  h a s  h e l d  t h a t  S e c t i o n  26 a n d  S e c t i o n  

25 ( g o v e r n i n g  t h e  a p p o i n t m e n t  o f  h e a d s  o f  p r i n c i p a l  d e p a r t m e n t s )  

d e l i m i t  t h e  fu l l  e x t e n t  o f  t h e  L e g i s l a t u r e ' s  c o n s t i t u t i o n a l  p o w e r  

o v e r  a p p o i n t m e n t s .  B r a d n e r  v. H a m m o n d , 553 P . 2d 1 (Alas. 1 9 7 6 ) .  

A c c o r d i n g l y ,  if t h e  r a i l r o a d  a u t h o r i t y  is n o t  a r e g u l a t o r y  a g e n c y  

o r  a p r i n c i p a l  d e p a r t m e n t ,  t h e r e  a p p e a r  t o  b e  no e x p l i c i t  c o n s t i­

t u t i o n a l  r e s t r i c t i o n s  o n  a p p o i n t m e n t s .

S e c t i o n  2 3 . S e c t i o n  23 o f  A r t i c l e  III p r o v i d e d  t h a t  w h e r e  

t h e  G o v e r n o r  m a k e s  c h a n g e s  in the o r g a n i z a t i o n  of  the e x e c u t i v e  

b r a n c h  a n d  " t h e s e  c h a n g e s  r e q u i r e  the f o r c e  o f  l a w , " t h e y  s h a l l  

b e  s e t  f o r t h  in e x e c u t i v e  o r d e r s ,  s u b j e c t  to l e g i s l a t i v e  veto.

It is n o t  at all c l e a r  w h a t  t y p e s  of  c h a n g e s  " r e q u i r e  the force
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o f  l aw." T h e  ca s e  l a w  is s c a n t y  a n d  u n h e l p f u l ,  and the A t t o r n e y  

G e n e r a l 1s _ o f f i c e  s h o u l d  p u r s u e  the i s s u e  f u r t h e r  if s i g n i f i c a n t  

o r g a n i z a t i o n a l  c h a n g e s  a r e  to b e  m a d e  b y  t h e  e x e c u t i v e .

2. F i n a n c i a l  L i m i t a t i o n s  - A r t i c l e  IX: F i n a n c e  & T a x a t i o n

S e c t i o n  4 . S e c t i o n  4 o f  A r t i c l e  I X  o f  the A l a s k a  

C o n s t i t u t i o n  g o v e r n s  e x e m p t i o n  f.'om s t a t e  t a x a t i o n .  It p r o v i d e s

T h e  r e a l  a n d  p e r s o n a l  p r o p e r t y  o f  the 
S t a t e  or its p o l i t i c  1 s u b d i v i s i o n s  shall b e • 
e x e m p t  f r o m  t a x a t i o n  u n d e r  c o n d i t i o n s  and 
e x c e p t i o n s  w h i c h  m a y  be p r o v i d e d  b y  law. All, 
o r  a n y  p o r t i o n  of, p r o p e r t y  u s e d  e x c l u s i v e l y  
f o r  n o n - p r o f i t ,  r e l i g i o u s ,  charitable,' c e m e­
tery, or e d u c a t i o n a l  p u r p o s e s ,  as d e f i n e d  by  
law, s h a l l  b e ^ e x e m p t  f r o m  t a x a t i o n .  O t h e r  
e x e m p t i o n s  o f  l i k e  o r  d i f f e r e n t  k i n d  m a y  be 
g r a n t e d  b y  g e n e r a l  law. A l l  va..id e x i s t i n g  
e x e m p t i o n s  s h a l l  b e  r e t a i n e d  u n l e s s  o t h e r w i s e  
p r o v i d e d  b y  law.

It is p o s s i b l e  t h a t  a p u b l i c  a u t h o r i t y  is not l- "politic al 

s u b d i v i s i o n "  a u t o m a t i c a l l y  e n t i t l e d  to an e x e m p t i o n  f r o m  s t a t e  

p r o p e r t y  tax. See C i t y  o_~ N o m e  v. B l o c k  N o . H, Lo t s  5_, 6, _& 7, 

502 P . 2d 1 2 4  (Alas. 1 972) ( A l a s k a  S t a t e  D e v e l o p m e n t  C o r p o r a t i o n ,  

a p u b l i c  c o r p o r a t i o n  w i t h i n  t h e  D e p a r t m e n t  of Comme r c e ,  is not 

i d e n t i c a l  to the S t a t e  a n d  is not e n t i t l e d  to tax e x e m p t i o n  as a 

" p o l i t i c a l  s u b d i v i s i o n " ) .

T h e  L e g i s l a t u r e  can, h o w e v e r ,  s p e c i f i c a l l y  g rant t a x - e x e m p t  

s t a t u s  t o  a p u b l i c  c o r p o r a t i o n .  The A l a s k a  S u p r e m e  C o u r t  h a s  

u p h e l d  t h e  p o w e r  o f  the L e g i s l a t u r e  to g r a n t  tax e x e m p t i o n s  

b e y o n d  t h o s e  s p e c i f i c a l l y  e n u m e r a t e d  in S e c t i o n  4. D e A r m o n d  v. 

A l a s k a  S t a t e  D e v e l o p m e n t  C o r p ., 376 P . 2d 71"7 (Alas. 19 6 2 ) ;  see 

C i t y  o f  N o m e , s u p r a . T h i s  p o w e r  to l e g i s l a t e  t a x - e x e m p t  s t a t u s
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m a y  b e  s u b j e c t  to an i m p l i c i t  r e q u i r e m e n t  t h a t  o n l y  p r o p e r t y  u s e d  

f o r  p u b l i c  p u r p o s e s  b e  t r e a t e d  as t a x - e x e m p t .  G e e  C i t y  o f  N ome, 

s u p r a , c i t i n g  E v a n g e l i c a l  C o v e n a n t  C h u r c h  v. C i t y  of N o m e , 394 

P . 2 d  8 8 2  (Alas. 1964) .

T h e  L e g i s l a t u r e  t h e r e f o r e  s e e m s  t o  h a v e  the p o w e r  to g r a n t  c 

s t a t e  t a x  e x e m p t i o n  to t h e  a u t h o r i t y  o p e r a t i n g  the r a i l r o a d -  

M o s t  o f  t h e  o t h e r  p u b l i c  a u t h o r i t i e s  in A l a s k a  h a v e  b e e n  s p e c i f i­

c a l l y  g r a n t e d  s u c h  a t a x  e x e m p t i o n  in t h e i r  e n a b l i n g  l e g i s l a t i o n .

See, e .g., A.S. 4 4 . 8 1 . 1 7 0 ;  A.S. 4 4 . 8 2 . 1 5 0 ;  A.S. 4 4 . 8 3 . 1 5 0 ;  A.S.
*

4 4 . 8 5 . 1 6 0 ;  A.S. 4 4 . 8 8 . 1 4 0 .  T o  a v o i d  l i t i g a t i o n  or d i s p u t e  o v e r

■m
s t a t e  t a x  i s s ues, it w o u l d  b e  a d v i s a b l e  for th° e n a b l i n g  l e g i s l a­

t i o n  to  s p e c i f i c a l l y  a d d r e s s  the r a i l r o a d ' s  tax l i a b i l i t y  for all 

f o r m s  o f  S t a t e  t a x a t i o n .

S e c t i o n  6 . S e c t i o n  6 o f  A r t i c l e  IX o f  the A l a s k a  

C o n s t i t u t i o n  p r o v i d e s  t h a t :

N o  tax s h a l l  b e  l e v i e d  or a p p r o p r i a t i o n  
o f  p u b l i c  m o n e y  m a de, or p u b l i c  p r o p e r t y  
t r a n s f e r r e d ,  n o r  si ill t h e  p u b l i c  c r e d i t  be 
used, e x c e p t  for a p u b l i c  p u r p o s e .

" P u b l i c  p u r p o s e "  h a s  b e e n  i n t e r p r e t e d  v e r y  b r o a d l y  in A l a s k a ,

a t  l e a s t  so far. T h e  S t a t e  s u p r e m e  c o u r t  h a s  i n d i c a t e d  t h a t  it

w i l l  d e f e r  to l e g i s l a t i v e  f i n d i n g s  r e g a r d i n g  p u b l i c  p u r p o s e

u n l e s s  "it c l e a r l y  a p p e a r s  t h a t  s u c h  f i n d i n g s  are a r b i t r a r y  and

w i t h o u t  a n y  r e a s o n a b l e  b a s i s  in fa c t . "  D e A r m o n d  v. A l a s k a S t a t e

D e v e l o p m e n t  C o r p . , 376 P . 2d 717, 721 (Alas. 1962). T h e  c o u r t  h a s

a l s o  s t a t e d  t h a t  the c o n c e p t  o f  " p u b l i c  p u r p o s e "  is "not c a p a b l e

o f  p r e c i s e  d e f i n i t i o n , "  b u t  w i l l  c h a n g e  w i t h  c h a n g i n g  t i m e s .  Id.
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S e e  W r i g h t  v. C i t y  of  P a l m e r , 4 6 8  P . 2d 326 (Alas. 1970); W a l k e r  

v. A l a s k a . S t a t e  M o r t g a g e  A s s o c i a t i o n ; 4 1 6  P . 2 c  2 4 5  (Alas. 1966); 

S u b e r  v. A l a s k a  S t a t e  B o n d  C o m m i s s i o n , 4 1 4  P . 2d 546 (Alas. 1966). 

T h e  c o u r t ' s  a n a l y s i s  in s o m e  o f  t h e s e  c a s e s  i n d i c a t e s  that e x p l i­

cit l e g i s l a t i v e  f i n d i n g s  r e g a r d i n g  the p u b l i c  p u r p o s e  to b e  

s e r v e d  p r o v i d e  a b a s i s  for a c o u r t  to u p h o l d  the c h a l l e n g e d  

s p e n d i n g .  S e e  W a l k e r , s u p r a .

A  m o r e  d i f f i c u l t  q u e s t i o n  is w h e t h e r  S e c t i o n  6 e v e n  applier.

to  t h e  e x p e n d i t u r e s  and b o r r o w i n g  o f  a p u b l i c  a u t h o r i t y .  M o s t  of
* m

t h e  c a s e s  a s s u m e ,  w i t h o u t  s p e c i f i c  a n a l y s i s ,  t h a t  it does.

•m

D e A r m o n d  s e e m s  to imply, h o w e v e r ,  t h a t  the b o r r o w i n g  of an i n d e­

p e n d e n t  c o r p o r a t i o n  is n o t  the use of " p u b l i c  c r e d i t . "  T h e  

A t t o r n e y  G e n e r a l ' s  o f f i c e  m a y  w i s h  to p u r s u e  th i s  point, s i n c e  

the c a s e s  are n o t  i l l u m i n a t i n g .  In all p r o b a b i l i t y ,  h o w e v e r ,  

r a i l r o a d  s p e n d i n g  is g o v e r n e d  b y  the p u b l i c  p u r p o s e  r e q u i r e m e n t ,  

and the S t a t e  s h o u l d  c e r t e x n l y  p r o c e e d  on t h i s  a s s u m p t i o n .

S e c t i o n  7 . S e c t i o n  7 o f  A r t i c l e  I X  p r o v i d e s :  .

T h e  p r o c e d s  of  a n y  s t a t e  t a x  or l i c e n s e  
s h a l l  not be a b d i c a t e d  to a n y  s p e c i a l  p u rpose, 
e x c e p t  as p r o v i d e d  in s e c t i o n  15 o f  thi~> 
a r t i c l e  or w h e n  r e q u i r e d  b y  the f e d e r a l  
g o v e r n m e n t  for s t a t e  p a r t i c i p a t i o n  in f e d e r a l  
p r o g r a m s .  This p r o v i s i o n  s h a l l  not p r o h i b i t  
t h e  c o n t i n u a n c e  o f  a n y  d e d i c a t i o n  for s p e c i a l  
p u r p o s e s  e x i s t i n g  up o n  the d a t e  o f  r a t i f i c a­
t i o n  of  t h i s  s e c t i o n  b y  the p e o p l e  o f  A l a s k a .

Th e  s e c t i o n  h a s  b e e n  b r o a d l y  i n t e r p r e t e d  by  the A t t o r n e y  

G e n e r a l ' s  o f f i c e  in a s e r i e s  o f  o p i n i o n s  s t a t i n g  that the s e c t i o n  

a p p l i e s  n o t  o n l y  to t axes and l i c e n s e s ,  b u t  to all s o u r c e s  of
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r e v e n u e ,  i n c l u d i n g ,  for e x a m p l e ,  n a t u r a l  r e s o u r c e s  r e v e n u e s .  See 

M a y  2, 1975, Opp. A.G. It is n o t  at a l l  c l e a r  w h e t h e r  r e v e n u e s  

o f  a n  i n d e p e n d e n t  p u b l i c  a u t h o r i t y  w o u l d  b e  c o v e r e d  b y  

A r t i c l e  IX, S e c t i o n  7, o r  w h e t h e r  a p p l i c a t i o n  o f  r a i l r o a d  r e v e­

n u e s  t o  r a i l r o a d  e x p e n s e s  w o u l d  c o n s t i t u t e  a p r o h i b i t e d  d e d i c a­

tion.  It s e e m s  d o u b t f u l  t h a t  t h i s  c o n s t i t u t i o n a l  p r o v i s i o n  

w o u l d  a p p l y  t o  r a i l r o a d  r e v e n u e s ,  b u t  it is an i s s u e  t h a t  is 

w o r t h y  o f  f u r t h e r  i n v e s t i g a t i o n  b y  the A t t o r n e y  G e n e r a l ' s  o f f i c e .  

T h e  r a i l r o a d  m i g h t  a l s o  b e  a b l e  to fall w i t h i n  the " f e d e r a l  

p r o g r a m "  e x c e p t i o n  if t h e  t r a n s f e r  l e g i s l a t i o n  is d r a f t e d  so as
i«■

t o  r e q u i r e  t h e  use o f  r a i l r o a d  r e v e n u e s  for r a i l r o a d  e x p e n s e s .

S e c t i o n s  & I I . S e c t i o n  8 o f  A r t i c l e  I X  a l l o w s  S t a t e  d e b t  

t o  b e  i n c u r r e d  o n l y  for t h e  p u r p o s e  o f  c a p i t a l  i m p r o v e m e n t  and 

o n l y  w i t h  v o t e r  a p p r o v a l .  S e c t i o n  11, h o w e v e r ,  e x e m p t s  the o o n d s  

o f  p u b l i c  a u t h o r i t i e s  w h o s e  d e b t s  a r e  n o t  S t a t e  d e b t s  fr o m  the 

r e q u i r e m e n t s  o f  S e c t i o n  8. If the r a i l r o a d ' s  debl s are, b y  law, 

n o t  the d e b t s  o f  the State, t h e  r a i l r o a d  w o u l d  n o t  be s u b j e c t  to 

t h e  r e q u i r e m e n t s  o f  S e c t i o n  8.

3. O t n e r  L i m i t a t i o n s .

A r t i c l e  XII, § 6 . A r t i c l e  XII, S e c t i o n  6 d i r e c t s  the 

L e g i s l a t u r e  t o  e s t a b l i s h  a m e r i t  s y s t e m  for S t a t e  e m p l o y e e s .  It 

is n o t  c l e a r  w h e t h e r  the c o n s t i t u t i o n  r e q u i r e s  t h a t  the m e r i t  

s y s t e m  c o v e r  e m p l o y e e s  o f  i n d e p e n d e n t  p u b l i c  a u t h o r i t i e s .  The 

p r e s e n t  m e r i t  s y s tem, A.S. 3 9 . 2 5 . 0 1 0  et ssecj., c o n t a i n s  a n u m b e r  

o f  e x e m p t i o n s  ( i n c l u d i n g  e m p l o y e e s  o f  the G a s  P i p e l i n e  F i n a n c i n g

-41-
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A u t h o r i t y  a n d  u n i o n i z e d  m e m b e r s  o f  f e r r y  c r e w s ) ;  p r e s u m a b l y  

r a i l r o a d  e m p l o y e e s  c o u l d  be s i m i l a r l y  e x e m p t e d .
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A M E N D M E N T S  TO H B  12

p a g e  1
line 17 - D e l e t e  "., the c o m m i s s i o n e r  of revenue, a n d  t h e

c o m m i s s i o n e r  of c o m m e r c e  and e c o nomic d e v e l o p m e n t . "  
and i n s e r t  in its p l a c e  "and four m e m b e r s  o f  t h e  
p u b l i c  w h o  r e p r e s e n t  the p etroleum, m i n i n g ,  a g r i­
culture, or t o u r i s m  i n d u s t r i e s  or o t h e r  r a i l r o a d  

» u s e r  groups. T h e  four p u b l i c  m e m b e r s  s h a l l  b e
a p p o i n t e d  b y  the g o v e r n o r  and shall s e r v e  s t a g g e r e d  
f o u r - y e a r  terms." 

line 20 - b e f o r e  " m e m b e r "  i n s e r t  "public",
line 21 a n d  24 - c h a n g e  "two " to "three".
line 27 - D e l e t e  e n t i r e  s e c t i o n  a n d  i n s e r t  in its p l a c e  n e w

s e c t i o n  " Q u a l i f i c a t i o n s ,  powers, a n d  d u t i e s  o f
o f f i c e r s  a n d  d i r e c t o r s . "  (See a t t a c h m e n t  A.)

p a g e  2
line 6 - D e l e t e  e n t i r e  s e c t i o n  and i n s e r t  in its p l a c e  

" P U R P O S E  O F  T H E  A U T H O R I T Y .  T h e  p u r p o s e  of the 
a u t h o r i t y  is to plan, acquire, construc t, o p e r a t e ,  
an d  '■'’ainatain, or sell r a i l r o a d  f a c i l i t i e s  in the 
state, as p r o v i d e d  for b y  law."

p a g e  3
a fter line 13 - i n s e r t

"(15) r e c o m m e n d  to the l e g i s l a t u r e
(A) m e t h o d s  of e x p a n d i n g  and i m p r o v i n g  
r a i l r o a d  f a c i l i t i e s  in the state, a n d
(B) f i n a n c i n g  p r o p o s a l s  if the a u t h o r i t y  
finds that a p r o j e c t  c a n n o t  be f i n a n c e d  
b y  r e v e n u e  b o n d s  of the authority.

(16) d e v e l o p  a l o n g - r a n g e  state r a i l  t r a n s p o r t a t i o n  
p l a n  to a s s i s t  d e v e l o p m e n t  of the s t a t e ' s  
r e s o u r c e s  a n d  p r o v i d e  for t r a n s p o r t a t i o n  
b e t w e e n  c o m m u n i t i e s . "

I n c l u d e  n e w  sections:
A n n u a l  audit
L i m i t a t i o n s  on i s s u a n c e  of b o n d s  b y  the a u t h o r i t y  
A n n u a l  r e p o r t
A p p r o p r i a t i o n s  and r e p o r t s  
P u b l i c  records; open m e e t i n g s  

(See a t t a c h m e n t  B.)

I n c l u d e  n e w  section:
" S e c t i o n  2. (a) A  task force, c o n s i s t i n g  of the d i r e c t o r s  

of the A l a s k a  R a i l r o a d  A u t h o r i t y ,  r e p r e s e n t a t i v e s  of the 
D e p a r t m e n t s  of T r a n s p o r t a t i o n ,  C o m m e r c e  and E c o n o m i c  D e v e l­
opment,' N a t u r a l  R e s o u r c e s ,  C o m m u n i t y  and R e g i o n a l  A f f a i r s ,  
Law, and Labor, the D i v i s i o n  of P l a n n i n g  and the D e v e l o p m e n t  
of Policy, and the U n i v e r s i t y  of Alaska, shall c o n s i d e r  all 
the options  for transfei of the A l a s k a  R a i l r o a d  to n o n -  
federal control. T h e  t a s k  force shall p r e s e n t  its r e c o m­
me n d a t i o n s  to the l e g i s l a t u r e  on or b e f o r e  A p r i l  1, 1982.
(b) T h e  A l a s k a  R a i l r o a d  A u t h o r i t y  shall c o n s t r u c t  r a i l r o a d  

f a c i l i t i e s  be w e e n  Fairbanslc and D e l t a  a n d  s h a l l  p l a n  
r a i l r o a d  f a c i l i t i e s  b e t w e e n  D e l t a  and the A l a s k a  border.
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(c) T h e  a u t h o r i t y  shall i n i t i a t e  d i s c u s s i o n s  w i t h  t h e  
p r i n c i p a l s  of the W h i t e p a s s  and Y u k o n  R a i l r o a d  c o n c e r n i n g  
state p a r t i c i p a t i o n  in the o w n e r s h i p  and c o n t r o l  o f  t hat 
railroad.
(d) T h e  a u t h o r i t y  shall c o n s i d e r  a d d i t i o n a l  r a i l r o a d  
e x t e n s i o n s  w i t h i n  the state and s hall r e p o r t  its f i n d i n g s  
and r e c o m m e n d a t i o n s  to the legislature.
(e) T h e  a u t h o r i t y  m a y  p u r c h a s e  r o l l i n g  stock, t e r m i n a l s ,  
and any a s s o c i a t e d  s t o r a g e  and t r a n s p o r t a t i o n  f a c i l i t i e s ,  
i n c l u d i n g  b u t  n o t  l i m i t e d  to g r a i n  a n d  c o a l  h a n d l i n g  
f acilities,  as are n e e d e d  to fulfill its p u r p o s e s .
(f) The a u t h o r i t y  shall i n i t i a t e  d e d i c a t i o n  o f  c o r r i d o r  
r i g h t s - o f - w a y  over federal, state, a n d  p r i v a t e  la nds.



§ 44.83.040 A l a s k a  S t a t u t e s § 44.83.0*0

S e c . 4 4 .8 3 .0 4 0 . O f f i c e r s ju u L q u o r u m . T h e  director shall dcct t-t* 
o f the directors a t la rg ^ a^ ch a irn lan  and other officers they delcrm:r- 
desirable. T h e  pow preo f th e  au th  )rity  are vested in the director, t u t  

three directors / p { / t h e  au th o r ity  on stitu te  a quorumr-Action mny U  
taken and radcions and reso lu t ons adoptpd'Tiy/ the authorily at » 
meeting by^uie a ffirm ative vote o fa iJ c a s t ih re e  djrectors. The dirwi<o 
of the au thority  serve w ithou t com pensation , b u t they shall rcceivr thr 
same '.ravel pay and per diem  as provided by law  for board mernU n  
(§ 1 ch 2 7 8  S L A  1 976 ; am  § 3 ch 156  S L A  1978 )

Effect of amendment. — The 1978 
amendment substituted "directors at

large" for "public members' sentence. in lh> Ir*
S e c . 4 4 .8 3 .0 4 5 . Q u a l i f ic a t io n s , p o w e r s , a n d  du tie s  o f o ffirm  1 

nnd d ir e c to r s , (a ) T he d irectors a t large m ust be rcsidenu anl 
qualified voters o f  A lask a  and sha ll comply w ith  the requirement* U  

A S 39 .6 0  (con flict o f  in terests). T h e  directors a t large shnll nr** 
four-i ear term s. T h e  fou r orig ina l dit ec„ors a t large have terms of
two, three, and fou r years , respectively .

(b ) A  vacancy in a  d irectorsh ip occurring o th e r than by expirntu* •/ 
a term  shall be filled in the sam e m anner as the original appointnxirt.
bu t for th e  unexpired portion o f the term  only.

(c) The au th o rity  shall employ an executive director who mny. «*/l 
the approval o f the au th ority , employ additional sta ff as neceMjq b  
addition to its s ta ff  o f regu la r employee.*?; th e  authority may 
for and engage the services o f  legal and bond counsel, con*ultim»» 
experts, and financia l and techn ical advisors the author/',, 
necessary for th e  purpose o f conducting studies, inm lif** 
hearings, or o the r pioceedings. T h e  board o f  directors shnll r*uhM  
the compensation o f  the executive d irector. T he executive dirw^i* *» 
the au thority  is sub ject to the prov isions o f A S  39.25 . (fi 4 ch IM Hi,*
1978 ) _______

S e c . 4 4 .8 3 .0 5 0 . S ta f f .
Repealed by § 2 3  ch 156  S L A  1978 .

\E d ito r's  «»otc. — derived from 5 ^nled section 1970.
A rt ic leSection70. Purposo of tha authority 8ol Powers of the autliorily

i«rHn3  Pow ers.
Section
00. Power conlrncla and i)k 

Ulililio# CommiMh"

} 44.83.080 State Govehnmknt § 4

constructing, acqu iring , financing and operating power pr 
facilities lim ited to fiossil fuel, wind power, tida l, geoi 
hydroelectric, or so la r  energy production and waste 
conservationfacHittEsTTTi c h 2 7 8 5 b A J 9 7 6 ;a m  § 5 ch 1 5 6 S I

Effect o f  am en d m e n t. — The 1978 amendment substituted the language g in n in g  "power production facilities" for "hydroelectric and fossil fuel | p ro je js"  at the end of the sccti
See. 44 .83  0 8 0 . P o w e r s  o f  th e  jfu th o r i ty . In furtheram  

corporate purposes, the authority^llas the follow ing powers in i 
to its other powers: 

tl) to sue and be sued;
12) to have a seal and a fter it u t p leasure ;
13) to make and all^T bylaws for its organ ization and i 

management;
t l) to make ' r u l e /  and regu la tions governing the exercis 

(oqxirnte powers;
(5) to acquire, w hether by constt action , purchase , gift or let 

to Improve, equip, opbwjte, and m ain ta in  power projects;
iG) to issue bonds to ca fr jM iu t any o f its corporate purpo.' 

pwers, including the acquisition'Pr-vconstruction o f  a projec 
v»ncd or leased, as lessor o r lessee, byHhe au th ority , or by i 

;*r>on, or the acqu isition  o f  any interest fn a pro ject r>r any r 
npacily o f a project, the estab lishm ent or increase o f  reserves to 
u  lo pay the bonds o r in terest on them , a n d  the payment o f  ali 

or expenses o f  the au th o rity  incident t o  and necess* 
’>'*-»enient to carry out its corporate purposes and powers;
'•* to sell, lease as lessor o r  lessee, exchange, donate , conv 

•tim ber in any m anner by m ortgage or by creation  o f  any 
^un ly  interest, real or persom ff property owned by it, or in wh 

»n interest, when, in the Judgment o f the au th o r i'y , the acti 
h ‘hitherance o f its c o r p o r a /  purposes;

•' lo accept gifts, g ran ts / r  loans from , and en ter into contrnc 
Ifnnsnctions regard ing them , w ith any person; 
to deposit o r invest )<s funds, sub ject to agreements 

ViniftolfVrfj;
''v* »o enter into contracts w ith  the Un ited  S ta tes  or any person . 

*V .1  lo the laws o f the Un ited  S ta tes und sub ject to concurrent 
"fn lalurc, w ith a foreign country o r its agencies, for the financ 

-'Maf ‘uction, acquisition , operation  and m ain tenance o f all or any | 
■I < l«vior project, e ither inside or outside the s ta le , nnd for the sal 
•''‘"•minion of power from  a project or any r ig h t to the capac ity jrt Li -----• -----------------------  ’



§ 4 4 .8 3 .1 9 0  ^ ^ ^ A l a s k a  S t a t u t e s  § 44B3'>v

(2 ) repa ir o r ,
^^d e^ ip ^^u isitio r^ r'^n stru ctio n r'n ecessa rjr-to - complete 

pro ject for w h ich  bonds have been issued. (§ 24 ch 83 SLA  lSSOi *
S e c . 4 4 .8 3 .1 9 0 . A n n u a l a u d it . The au thority  shall have its f i :u >  

c ia l records aud ited  annua lly  by a  certified public accountant. Ti* 
leg is la tive aud ito r m ay prescribe th e  form and content of the Onancul 
records o f the au th o rity  an d  sha ll have access to  these records at auj 
tim e . (§ 1 ch 2 7 8  S L A  1 976 )

S e c . 4 4 .8 3 .1 9 1 . L im ita t io n s  o n  is s u a n c e  o f  b on d s by tl*  
a u th o r i ty . T h e  au th o rity  m ay n o t issue bonds except after 60 dav» 
notification  o f its  in ten t to  issue bonds is given to the  governor and t* 
th e  leg is la tu re , i f  th e  leg is la tu re  is in session, o r to the Legislative 
Budge t and A ud it C om m ittee , i f  th e  leg is lature is not in session, i} 24 
ch 8 3 S L A  1980 ) : -

S e c . 4 4 .8 3 .1 9 5 . O p e ra t io n "  o f \ p r o je c t s .  (a ) W hen a project u 
opera ted 'by  the au th o rity , the au th o rity  sha ll en ter into'one or mart 
con tracts for t h ^ s i l e ^ f  e lec trica l'pow er from  the/ pfoject. A'contra.-, 
entered in tp^m ider/tl/is section /sha ll jn e e f a T ^  requirements of AS
4 4 .8 3 .Of

the(b L t f , a t t h e . / ^ / a t i o n  o f a^edntract en tered/in to by^the authority 
um rer (a ) o f tliis s / t i o n ,  tw en tie s  e am ed ’by  the authority under the 
/m t r a c t  exceed ex ten aC so f the au th o rity  for th e  project, an amount 
eq u a lto ^  the excess shall b e used^by the au thority  to\reduce rates cc 
im prove services to consum ers served by th e  power project. (§ 24 ch S3 
S L A  1980 ) __________________________________________________________

S e c . 4 4 .8 3 .2 0 0 . A n n u a l r e p o r t  Before M arch  1 o f each year, the 
au th o r ity  sha ll subm it to th e  governor and the legislature • 
com prehensive report describ ing operations, income and expenditure* 
for the preceding 12 -m on th  period . (§ 1 ch 278  S L A  1976)

S e c . 4 4 .8 3 .2 1 0 . A p p r o p r ia t io n s  a n d  r e p o r t s , (a) Notwith­
stand ing  any o the r prov ision  in th is  chap ter, the au thority  is subject to 
th e  prov isions o f  the Execu tive B u dge t A c t (A S  3 7 .0 7 ) .

(b ) The au th o r ity  sha ll, by the 15th  day o f each regu lar legislative 
session , presen t to the leg is la tu re  a report de ta ilin g  project status 
orig in a l costs and projected costs, pa rticu la rly  h igh ligh ting  any cost* 
in excess o f the orig inal cost estim ates subm itted for each project whet 
th a t project was orig ina lly  approved by the leg is la ture . (§ 1-ch 278S H  
19 7 6 ; am  § 19 ch 156 S L A  1978 )

E ffe c t  o f am e n d m e n t. — The 1978 amendment rewrote this section.
S e c . 4 4 .8 3 .2 2 0 . P u b l i c  r e c o r d s ; f  pen m ee tin g s . The provisions of 

A S 0 9 .2 5 .1 1 0  -  0 9 .2 5 .1 2 0  and A S  -4 S 2 .3 10  —  4 4 .6 2 .3 1 2  apply to the

authority. The au th o rity  shall publish a proposed agenda of its 
meetings and afford the pub lic an  opportun ity to be heard in accord­
ance w ith A S  4 4 .6 2 .3 1 2 . (§ 1 ch 2 7 8  S LA  1976 )

-t

4
»r
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Authority. T h e  au th o r ity  shall 
meetings and .a fford  th e  pub lic a d  
nice w ith -A S 44.62.312./(§ 1 ch sj

I
Sec. 44 .£ 23S24*_Long -te rm  er 

Commerce and Ecoiibm ic Develc 
shall, after pub lic  hearings , preps 
energy p lan . T h e  p lan /an d  its am  
the commissioners o y t h e  departn  
ct vemment fo r  reyiew  and to t l

144.83.224 S t a t e  G 4

's h a ll be s u bm il 
ich  year. T he  p l[

approval, th e  pic 
February 1 o f  
include / /

(1) an "enp-use" study  exam in il 
amount of ehfcigy used  and the  p f

(2) an energy" developm ent 
thermal, electric& l and transports! 
lowest rea son ab leV o^ t, includ in l 
consistent w ith  acceptab le standi 
consideration a s  p racticab le to  all f 
base', on n u c le a r /u e ls ) w h ich are 
pronote the  efficien t use o f facilit 
conservation gdalsTand the consid

(3) an energy conservation com
(A) conservation goal* for 

identifying trie region for which <1 
energy to whroh th e 'g oa ls  are a p f
(B) specific m ethods and m ean l 

paragraph; j
( 4 )  a com ponent to r emergerf 

applicable du rin g  tim ds o f em erg j
(5) a rep o rt on a re a s  or sub jecl 

dem onstra tion^pro je /s involv ing  
energy sources , am i energy consej 
1 25 ch 8 3  S L A  W 8 0 )

Effect of amendment. — The 198C| uaendmenl rcwrom the section.
Editor’s note.—) As 44.83.180, referred̂
Sec. 4 4 .8 3 /2 3 0 . D e f in it io n s , 

requires o therw ise ,
(1) "au thority" m eans the A la  

this chap ter;

(2) "bonds”  m eans bonds, notesj 
issued under th is  chap te r ;



Ffcbnury 2 4 , 1 ^ 1
R e p r e s e n t a t i v e  B e t t e  M. C a to  
B o u s e  o f  R e p r e s e n t a t i v e s  — 

T r* n « n o rU iC lo n  C o m m itte e  

P o u ch  V
J u n w u ,  A la s k a  9 9 8 1 1  

D ane H a . C a to :

\

R o u se  B i l l  H um ber 1 2  o p p e s r *  t o  r e p r e s e n t  an  i n i t i a l  a t t e m p t  t o
a d d r e s s  t h a  i s s u e  o f  c h a s y i r  
t h a t  o f  a  f e d e r a l  a g e n c y  t o

g  t h a  s t a t u s  o f  t h a  A la s k a  R a i l r o a d  f  rtrcn 
a  a t a t a  c o n t r o l l e d  e n t i t y .  A s s u c h ,  i u  l a  

a n  a p p la u d a b l e  e f f o r t  t o  r e d o g n l z e  t h a  n e e d  f o r  c h a n g e  a n d  t o  t a k e  aom e 
t y v e  o f  a c t i o n  p r i o r  t o  b a r :  n g  t h a t  c h a n g e  Im p o se d  fro m  o u t s i d e .
H o w e v e r, I n  i t s  p r e s e n t  f o r t  i t h a  b i l l  d o e s  c o t  d i r e c t l y  a d d r e s s  t h a  
I s s u e  t h a t  i s  b e f o r e  t h e  s e t  t * .  I n  p a r t i c u l a r ,  t h a  f o l l o w i n g  d e f a c t s  
a p p e a r  t o  b e  p r e s e n t :

I t  t r i e s  t o  d o  tot< m uch I n  a  s i n g l e  p i e c e  o f  l e g i s l a t i o n .  I t  
e s t a b l i s h e s  a  b o d ;" w h ic h  h n «  t h a  a u t h o r i t y  t o  a c q u i r e ,  o p e r a t e

n e k a  R a i l r o a d  a n d ,  t h r o u g h  I t s  r a t e  e a t t i n g  
e c o n o m ic  r e g u l a t i o n  b o d y ;

a n d  e x p a n d  t h a  A l 
p o w e r ,  b e c o m e s  a n

I t  i s  p r e m a tu r e  i  i 
f o r  d e a l i n g  w i t h  
t h e  s t a t e  I n  teruux

I t  d o e s  n o t  a d d r e  * 
t r a n s f e r  w l i ic u  c a p

E a ch  o f  t h e s a  p o l l e n  d e s c r v

I n  e s t a b l i t h l n g  a n  a u t  
o p e r a t e ,  e x p a n d ,  a n d  r e g u l a

t h a t  i t  f o r e c l o o c s  o n  a  n u m b e r o f  o p t i o n s  
h e  r a i l r o a d  w h ic h  may h e  m o re  a t t r a c t i v e  f o r  

o f  l f la g -* ta rm  o p e r a t i o n a l  c o n s i d e r a t i o n s ;

o  m any o f  t h e  p r o b le m s  o f  t h a  r a i l r o a d  

b e  d e a l t  w i t h  o n l y  o n  a  l e g i s l a t i v e  b a s i s .\t
\

o a  b i t  m ora  d e t a i l e d  cotcm caat.

x o r l t y  w i t h  t h e  r a t h e r  b r o a d  p o w e r  t o  a c q u i r e  
t «  r a i l r o a d  o p e r a t i o n s  i n  t h a  s c a t *  t h e  b i l l  

c o m b in e t  w i t h i n  a  a l n g l e  e n t i t y  r< t« p o n ~ > iM iit ie n  w h ic h  w i l l  p r o b a b l y  h e

i n  c o n f l i c t .  A c q u i s i t i o n  o 
r a q u l r c n  b o t h  a  g o o d  d e a l  o

d e s i g n i n g  t h e  o r g a n i z a t i o n  
a d v a n ta g e  o f  t h e  s t a t e .  I t  
b y  l e g i s l a t i v e  m a n d a te .  L i 
o p e r a t e  t h a  r a i l r o a d  I n  th e  
b y  t h e  b o n d in g  p r o v i s i o n s  c 
c o n f l i c t  w i t h  t h e  p o l i t i c o )  
a n d  r e g u l a t o r y  m a n d a te s  a m  
b o a r d  m c m b o ra tilp . A l l  o f  
p o t e n t i a l  c o n f l i c t  b o t h  w if  
o r g a n i z a t i o n s .

t h e  p r e s e n t  r a i l r o a d  I s  e  f u n c t i o n  w h ic h  
f  p l a n n i n g  a n d  a  s c a B i c l v i t y  t o  t h e  l o n g - r  -  ̂ > 

e c o n o m ic  a n d  p o l i t i c a l  g o a l « w h ic h  m ay b e  h e l d  f o r  t h e  r a i l r o a d .  T h e  
b o d y  w h ic h  p la n a  a n d  n e g o t i a t e s  t h i s  t r a n o f c r  s h o u ld  a t  t h e  *nr>« t i ln c  b e

w h ic h  w i l l  o p s r a t o  t h e  r a i l r o a d  t o  t h e  b e a t  
c a n n o t  d o  t h i s  I f  i t s  fo rm  I s  a l r e a d y  o u t  

k c w ln c ,  a n  o r g a n i z a t i o n  w h ic h  I s  r e q u i r e d  t o  
m a n n er o f  a  p r i v a t e  b u s i n e s s  (a n  l a  i m p l i e d  
! t h e  b i l l )  w i l l  I n e v i t a b l y  f i n d  i t s e l f  I n  
p o l i c y  a s p e c t s  o f  b o t h  I t s  ow n o p e r a t i o n a l  
w i t h  t h e  p o l i t i c a l  c o n t r o l  i m p l i e d  b y  t h e  

h c c e  a r e a s  o f f e r  s e r l o u u  o p p o r t u n i t y  f o r  
Ivin  t h e  r a i l  a u t h o r i t y  a n d  w i t h  e x t e r n a l
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Id an e a r l i e r  review  o! t h i s  Issu e  I  I d e n t if ie d  a t  l e a s t  f i f t e e n
m ajor p o l ic y  c o n sid e r a tio n s
r a i l  s t a t u s  v l t b l n  th e  s ta t*  .  These a re  a s  fo llo w s ;

Tha s ta t u s  o f  r a l  
conveyances and t< 
developm ent requii

Tha s t a t u s  o f  pub! 
m oots, em ployee b 
p r o te c tio n  c o n d ic

0 I c  em ployes u n ion s, e x is t in g  la b o r  e g r e e -
1 u n f it s  and retirem en t program s, and em ployee 

one;

D esign o f  an owno 
r a ilr o a d  t o  se e k

Design o f  an own*’ 
p u b lic /p r iv a t e  c o rf, 
r a i l r o a d 's  sarvic<

D esign o f  an ovne 
c e n t the f l e x l b i l  
be accou ntable f o r

o  A determ in ation  o

which must be addtsased In any chan ge in

-r e l a t e d  lan d s both  In r e la t io n s h ip  t o  ANCSA 
th e  r a i l r o a d 's  o p e r a tio n a l and in d u s t r ia l  

ements;

i s h ip /o p e r a tio n a l str u c tu r e  which p erm its  tha 
oveatm ent c a p it a l ;

sh ip /o p e r a tle u A l s tr u c tu re  which a v o id s  tha 
l i c t s  now Inherent in  th e m arketin g o f  th a

:i s h ip /o p e r a tio n a l s tr u c tu re  which g i v e  manage 
t y  t o  wake en trep ren eu ria l d e c is io n s  and to  

the outcomes o f  th ese  d e c ia f in s ;

I f  s o ,  vh ath ar I t

A determ in ation  o 
p rin c e  mechanism 
an d. I f  a o , undar 
p o l i t i c a l ,  and ee<

whether p assen ger s e r v ic e  I s  n e c e e s a r y  an d, 
la  req u ired  to  coi.tln u e i t s  o p e r a tio n ;

whether th e r a ilr o a d  rep r e se n ts  an n p p r o - 
: or  im plem enting s t a t e  developm ent p o l i c y  

what typus o f  f in a n c ia l ,  o p e r a t io n a l, 
nomlc c o n d it io n s ; Vr

A determ in ation  o 
o f  th e r a ilr o a d  p 
th e  p rosp ect o f  m 
d e b t;

th e  p resen t and h i s t o r i c  f in a n c ia l  sca tu a  
r t lc u ln r ly  as  t h is  Inform ation r e l a t e s  to  

i1 tr e e  t in g  p r iv a t e  c a p i t a l ,  both e q u it y  and

< rTha d e s i r a b i l i t y  
r e g u la to r y  c a p a b i

The determ in ation  
ra ven w n  and f o r

Ail **auanmunt o f  
iob ^ itu tlam u . rea! 
s lb U L ltle s ;

unefulnent? o f  e s ta b lis h in g  s  s t a t e  r a i l  
i t y ;

o f  tu x  s ta tu e  (federal^  s t a t e ,  l o c a l )  o f  
f e a l  and o p e r a tin g  p rop erty  a f t e r  con veyan ce;

1 r a f f l e  p o te n tia l fo r  the r a ilr o a d  nnd how an 
lgn aan t m ight a f f e c t  v a r io u s  t r a f f i c  p o u -

A detarm lnaf Ton o  r a s p o n a ib li lt y  and o p e r a tio n a l necJumloms 
f o r  s u b s id ie s  should o p e r a tin g  revenues not bo s u f f i c i e n t  to  
c o v a i o p e ra tio n  c o s t s  and c a p it a l  renew al;
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Tha bill to It# present 
any future rail activity la 
operational forma which nay 
at least six major altorueti 
any extensions or other acqui 
None of theaa la clearly *uj 
They are aa follow*:

Maintain the states quo. That la, continue Co function aa a 
federal agency.

Reorganize a» a fc 
aoQMvhat similar to

Reorganize aa a st 
<Kzsw$sh*t the same

ate agency. This would give the railroad 
status r ' the Marine Highway System.

-horgonitc as * s* 
similar ,to either 
Northland Railway, 
developed In the 
five rv**rs.

ate corporation. Such on operation might be 
the British Columbia Railway, the Ontario 
or to any number of email operations 

4*atera and mid-western U.S. during the paat

Reorganise with a 
operation. This 
combination of the 
a private entreprc 
lease agroercsnt ax 
manner similar to 
and the city of C: 
miles of line ownr

o Soil the railroad 
a manner similar t 
country.

Clearly, theoc opticao 
size of their Impacts upon t 
eroble variation In the ama 
none of tbcm would entirely 
organizational form which «v 
degree to which rell decislc 
rather thon commercial. Thr 
necessary or In the state's 
OptloLM*.

form has selected a means for organising 
the state without Investigating alternative 
be ouch more attractive options* Thera are 
va ways In which the Alaska Railroad (and 
elclonu) may be organised In tbs future, 
erlor to any of the others at this tlsa.

deral corporation. In form this might be 
Canadian National Hallway.

combination of state ownership and private 
Mould give the state ownership of soma

railroad's rcrl and operating assets while 
neur would allher enter Into a long-term 
contract to operate the property In a 
the arrangement botwaon the Southern Railway 

'lnclnnatl for operation of several hundred
d by that city.

to a private firm Oho.would then function in 
o comparable operations elsewhere In the

can differ substantially in the range and 
he state. Tboy also would provide conoid— 
dot of state investment required although 
eliminate state involvement. Finally, the 
olves will determine almost entirely tha 
n waking In tha wtnte will be political 
Important point la tht: It la not yet 
beat Interest to foreclose on any of chase
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la analysis of tb t 
institutional err.

different possible lapacte of various 
iogtsentt cm potvncUl roll esceuioos;

thi iAn analysis of 
lasltutional arras

Determination of 
not be available
CUTAt*

impact on roll comped tore, of various 
gezasnta for the railroad; and

i hlch federal funding' pro gran* vould or vould 
tndar differant ovnarablp/operatlonol atruc-

lltny of these ere not eddren 
of Information on moet of Cl 
thi*. the.

In addition to the areu 
that any future raJUL actlvl 
federal legislation which t 
the a tat*. Clvan this real 
direction that could ba tal 
«n organization whlcl can u 
partldpata In the ahvping 
the atara'a option* In .this 
preparing suitable lcgisAet 
future ecate participation 
matter*. I vvuld suggest tl 
present state agencies due 
enaarULy span many of their 
Departments of Tranaportatl 
Natural Resource*. Communlt; 
Labor all have concerns wit 
involved in roll transfer q 
better able to coordinate tt 
program*. Tha most lmportai 
rail planning work, praseatl^ 
portation.

Moat importantly, by t 
all of lea option*. While 
matter, it la not y*t appro 
and finul courae of action, 
time when there la lnaufflc: 
In tha correct direction an< 
unclear. view of thla X 
adopt a courau of action vh: 
shaping future rail mattara 
operation, expanaion, and r 
until the necaoeacy informal

nod In tha present bill and given the T*<-v 
a areas, It vould ba Impossible to do so at

a cautioned above It la Important to remeehar 
In the ecate vill ba largely ahaped by the 

rxmafera control of the Alania Bollrond to 
ty, I vould suggest that the moat important 
at thla point In time vould be to eatabliah 

i go tint* transference of the railroad, can 
the federal legislation, can investigate 

matter, end can assist tha legislature In 
on to address tha organizational form of 
veil as other Institutional and policy 

at this organization ba set apart from 
tha fact that Its concerns vould net- 

Individual interest*. For example: the 
, Commerce and Economic Development, 
and Regional Affairs, Attorney General and 

their jurisdictions which vould also ba 
i}astlons. An Independent group vould be 
cs* concern* while still utilizing existing 
t of these existing programs is tie 
being done within the Department of Trans -

ken

of

1 *

1 o

<T1

,l;ln

< king this approach, the atetc would preserve 
t is clearly time to tsk* action on till* 

l}rlate to commit tha etute to a particular 
House Bill 12 makes this coraaluoent at a 
set information to deCsrmltitt whether It la 
at a time vhsu ch* federal consideration 1b 

would urge t'.e members of tbs legislature to 
ch permit* the state to play a major role in 
whlla postponing the details of roll 
4&ulatlon until an appropriate tito* and 
ion has been aanemblod.
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Tha trsosfer of tha A lt j 
nojor chnnga In th* transput 
the moat Important change a 
system within state Juris did 
proceed In an orderly maimar 
ties and liabilities *f vati 
fceva halpad to furf*-«r thla

ska Railroad to atata control rapro*. at a a 
c ayatem and its Institutiona. Undoubtedly 
nee statehood pi/ eed̂  tha highway -end airport
tlcm. It la important that this change 
vlth daar uadaretaudlng of the opportuai— 
ous courses of action. Z hops thaaa com&anta 
understanding.

Sincaraly,

John T. Cray 
Assistant Frofsssor of 
Transportation

\r
\
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FISCAL NOTE (Continued) 

Page Two

E) 200 Travel: FY 82

Bimonthly meeting of the commission with an attendance of five members per 
meeting:

Round-trip air fare @ $300 x 5 = $1,500

Two days per diem @ $67 per day x 5 = $670 ■'
Incidental'.meeting expenses = $50 

Total per meeting = $2,220 x 6 = $13,320
4

Additional travel requirements of commission (including D.C. trips for 
negotiations):

10 trips per year 0 $1,200 air fare and per diem = $12,000 

FY 82 TOTAL = $25,320

FY 83 travel budget reflects six months of activity, with adjustments for 
higher air fares: $15,000

F) 300 Contractual: FY 82

Legal and investment counsel: $150,000

Office Space Rental: 500 net square feet 0 $18 annual nsf cost = $9,000

TOTAL: $159,000

FY 83

Legal and investment counsel: $75,000

Office Space Rental: Six months of 500 net square feet 0 $18 annual nsf
cost: $4,500

TOTAL: $79,500

(Note: While HB 519 does not specifically provide authority for this type

of professional assistance, these cost estimates have been included on the 

assumption that this assistance will be necessary for the commission to 
competently perform its mission.)

I





Alaska l&ate Segtfilature
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JUNEAU. ALASKA 
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0 07)465-492 1

M E M O R A N D U M Date: April 11, 1983

Subject: SB 217, SB 201

To: All Committee Members 
Seriate Transportation Committee

From: Senator H. Pappy Moss, Chairman 
Senate Transportation Committee

Please find attached back-up material presented for your consideration of 

SB 217. The white packet entitled "Assessment of Jetfoil Service for 
Alaska" is to be orally presented to the Committee at the hearing. The 
blue booklet entitled "Economic Assessment of Jetfoil Service for Southeast 

Alaska" was prepared to show how the Jetfoil would fit into the Marine 

Highway System.

Also before the Committee will be SB 201, an appropriation bill for airport 

lighting at Tok. This appropriation is a follow-up on a previous 
appropriation for the purchase and upgrading of the airport in Chapter 82 
SLA 1981. The Tok airport is a vital support facility for an extended 

population of 1800 people.

As you probably know, the community of Tok is centered on the jurv. tion of 
the Alaska Highway and the Tok Cut-off to the Glenn Highway, about 90 miles 

from the Canadian border and 200 miles from Fairbanks. Because of this 
central location, Tok has become the major support community for a 

geographic area extending from Mentasta Lake in the south to Chicken in the 
North. The Tok airport is especially important to this area as an air 

evacuation point to the Fairbanks hospitals.

At the present time, night flights are a very hazardous undertaking from 
and into the Tok airport. Currently, at least one air service from the Tok 
airport has an FCC exemption to allow it to offer night flight service from 

Tok using flare pots. With a routine flight, this type of lighting may be 
adequate but when an emergency exists, it is not always possible to make 
prior arrangements to have flare pots put out on the runway for an incoming 

flight. In addition, if the flight is expected, local residents will 
sometimes shine their car lights on the runway to assist incoming flights. 

As mentioned previously, this may be adequate in a normal situation, but 

where an emergency exists, it is woefully inadequate.
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INTRODUCTION

THIS ASSESSMENT OF JETFOIL OPERATIONAL AND ECONOMICS FEASIBILITY IS PREPARED IN SUPPORT OF 

A PROPOSAL BY BOEING MARINE SYSTEMS TO THE STATE OF ALASKA DEPARTMENT OF TRANSPORTATION 

AND PUBLIC FACILITIES FOR THE PURCHASE OF THREE BOEING JETFOILS (H-1100-LTRA-170, DATED 

MARCH 9, 1983). THE THREE JETFOILS OFFERED FOR DELIVERY IN 1985 AND 1986 HAVE BEEN 

CONFIGURATED SPECIFICALLY TO THE REQUIREMENTS OF THE SOUTHEAST ALASKA MARKET AND 

ENVIRONMENT.

THIS REPORT ANALYZES THE MOST EFFECTIVE WAY TO UTILIZE JETFOIL CAPACITY AND 

CHARACTERISTICS AS WELL AS HOW JETFOIL SERVICE CAN COMPLEMENT FERRYBOAT SERVICE. CURRENT 

FERRY SERVICE IS REVIEWED AND REFINEMENTS TO THE FERRYBOAT SERVICE ARE PROPOSED SO THAT 

BETTER UTILIZATION CAN BE MADE OF THE FERRYBOATS IN CONJUNCTION WITH JETFOILS.



JETFOIL CONFIGURATION

EACH JETFOIL HAS THE CAPACITY TO CARRY 135 P/oSENGERS WITH BAGS IN CABIN 

ACCOMMODATIONS SIMILAR TO WIDE BODY JET AIRCRAFT. IT ALSO HAS THE ABILITY OF 

TRANSPORTING 25 TONS OF EITHER FREIGHT (CONTAINERIZED OR BULK) AND/OR PASSENGER 

VEHICLES (MAXIMUM 3). THE JETFOIL, LIKE AN AIRCRAFT, IS WEIGHT LIMITED SO RANGE, 

PASSENGERS, AND FREIGHT ARE TRADED TO STAY WITHIN THE MAXIMUM OPERATIONAL WEIGHT 

LIMIT. AS AN EXAMPLE, FOR A TYPICAL ROUTE LENGTH OF APPROXIMATELY 90 NAUTICAL 

MILES AND 135 PASSENGERS ONBOARD, THE FREIGHT CAPACITY IS APPROXIMATELY 19 TONS. 

MANY TIMES DURING THE YEAR WHEN THE PASSENGER SEATS ARE NOT COMPLETELY FILLED, 

ADDITIONAL FREIGHT COULD BE CARRIED UP TO THE LIMIT OF 23 TONS. THIS IS SIMILAR 

TO OPERATIONS BY ALASKA AIRLINES WITH THEIR 737 AIRCRAFT CONFIGURATED FOR 

COMBINATION PASSENGER/FREIGHT LOADS. PASSENGERS AND FREIGHT ARE LOADED THROUGH 

DOORS ON THE MAIN DECK, PAGE 4.
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’ ’ ALASKA JETFOIL DEMO (SUMMER 1982)
t    --------------------------------------------------------------

LAST SUMMER'S JETFOIL DEMONSTRATION IN SOUTHEAST ALASKA IN ELEVEN COMMUNITIES FOR THE 

GENERAL PUBLIC PROVIDED AN EXCELLENT FORUM FOR DETERMINING THE PUBLIC PERCEPTION OF 

TRANSPORTATION NEEDS IN SOUTHEAST ALASKA AND THEIR REACTION TO THE JETFOIL ABILITY TO 

FULFILL THOSE NEEDS. GILMORE RESEARCH GROUP OF SEATTLE SURVEYED NOT ONLY THE 15,585

PASSENGERS ABOARD THE JETFOIL BUT ALSO RANDOMLY SAMPLED THE GENERAL POPULATION BEFORE

AND AFTER THE DEMONSTRATIONS TO DETERMINE THEIR ASSESSMENT. THE FOLLOWING STATEMENTS 

HIGHLIGHT SOME OF THE MAJOR CONCLUSIONS FOUND IN THE FINAL REPORT, A STUDY OF PUBLIC 

ATTITUDES TOWARD THE JFTFOIL IN SOUTHEAST ALASKA, GILMORE RESEARCH GROUP, OCTOBER 1982

o 90% OF RESIDENTS INDICATED INTEREST IN TRYING THE JETFOIL

BECAUSE OF ITS PERCEIVED BENEFITS OVER CURRENT 
TRANSPORTATION (E.G., SPEED, FREQUENCY, SCHEDULING, ETC.)

o JETFOIL DEMO RIDERS WERE REPRESENTATIVE OF ALL SOUTHEAST 
ALASKA RESIDENTS (51% FEMALE; 39% AGES 35-64; 44% WHITE 

COLLAR; 90% RESIDENTS)

0 75% OF SOUTHEAST ALASKA RESIDENTS SAY THEY WILL LIKELY USE

THE JETFOIL IF IMPLEMENTED. (92% OF JETF01. DEMO RIDERS 

WILL USE IT)

o 99% OF SMALL COMMUNITY RESIDENTS ON BOARD ^AVOR JETFOIL
INTRODUCTION AND 70% OF ALL SOUTHEAST ALASKA FAVOR
INTRODUCTION (92% OF SOUTHEAST ALASKA RESIDENT0 ON BOARD

JETFOIL FAVOR INTRODUCTION)

0 66% OP HEAVY FERRY USERS WILL USE JETFOIL MORE OFTEN THAN

REGULAR FERRY IF IT IS IMPLEMENTED.

THE GENERAL CONSENSUS WAS VERY FAVORABLE INDICATING A HIGH SHARE OF THE MARKET WOULD 

USE THE JETFOIL AND IN FACT WOULD "RAVEL MORE FREQUENTLY. THUS, SHOWING CONSIDERABLE 

MORE TRAFFIC DEMAND THAN IS BEING MET WITH CURRENT SERVICES. IN ADDITION, IT WAS ALSO 

SUCCESSFULLY DEMONSTRATED THAT THE JETFOIL CAN OPERATE IN SUMMER DURING LOW VISIBILITY 

AND IN WINTER IN SEVERE WLATtTR WHEN AIRCRAFT ARE GROUNDED. IT CAN PROVIDE A GOOD 

ALTERNATE TRANSPORTATION MO;'.



ANALYSIS BASE

ALL COST ANALYSIS HAYE BEEN DONE IN 1983 U.S. DOLLARS. THIS ALLOWED THE EVALUATION OF 

ALL COST ASPECTS IN CURRENT KNOWN DOLLARS USING 1983 FARES, MATERIAL COST, LABOR RATES, 

ETC. JETFOIL OPERATING COST ESTIMATES INCLUDE LABOR COSTS WHICH REFLECT LABOR RATES OF 

SIMILAR JOB CLASSIFICATIONS CURRENTLY IN THE ALASKA MARINE HIGHWAY.

AN EXTENSIVE ANALYSIS WAS MADE OF THE PASSENGER MARKET IN SOUTHEAST ALASKA. THIS WAS 

BASED ON CURRENTLY AVAILABLE TRAFFIC DATA AS FOLLOWS:

FERRY TRAFFIC - ALASKA P.O.T. MARINE HIGHWAY TRAFFIC

VOLUMES REPORT, 1970-1982.

I

JET AIRCRAFT TRAFFIC - CIVIL AERONAUTICS BOARD "SERVICE SEGMENT

DATA", 1973-1981,

* «

AIR TAXI TRAFFIC - SCHEDULED SERVICE; ALASKA

TRANSPORTATION COMMISSION REPORTS 

1976: SOUTHEAST ALASKA

TRANSPORTATION STUDY, 197£.

* .

*ALL ASSESSMENTS IN THIS REPORT HAVE BEEN EXTENSIVELY DISCUSSED AND REVIEWED IN DETAIL 

WITH THE APPROPRIATE PERSONNEL IN THE ALASKAN DEPARTMENT OF TRANSPORTATION AND ALASKA 

MARINE HIGHWAY. l! :

DOC 0828c (12)



Summary of Results



SUMMARY OF RESULTS

THE FOLLOWING PAGES SUMMARIZE ;

THE PROPOSED JETFOIL SERVICE AND ITS MERITS 

PROPOSED FERRY BOAT SERVICE 

IMPACT OF PROPOSED SERVICE 

TRAFFIC ANALYSIS AND PROJECTION 

JETFOIL FARES AND TRAFFIC 

CAPITAL COSTS 

OPERATING COSTS


