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The Tirst three requirements will probably not be difficult
for the railroad entity to meet, especially i1If the enabling
legislation takes account of these requirements and states that
the railroad serves important public purposes, requires super-
vision of railroad books, and so on. The more significant dif- J
ficulties fTor the railroad in achieving Ion behalf ofl status.,™M.*
will be the requirement that property revert to the State after 3}

the indebtedness 1is retired and the necessity for State approval -

L T e e e,

of each railroad obligation*/ On occasion the Service departs

e o :
from its own established guidelines, and i1t is conceivable that"-

the entity establishedwlo meinage the railroad could obtain a ?
favorable ™"on behalf of" ruling even if it does not comply with /
these two requirements.J In similar situations, local public
authorities have obtained "on behalf of" rulings where the prop-
erty would continue to be held by the authority after the retire-
ment of the indebtedness, but iIn those cases the political sub-
division (a city) possessed substantial control over the 1issuer”s
governing body, and upon liquidation of the 1Issuer rhe property
would passleither to another entity of the same nature or revert
to the political subdivision. It is Impossible to assess the
likelihood that the Service would confer "on behalf of"'statusﬂio;
a railroad entity that does not comply with these twq gg}uire— 7"
ments. _  *

In 1976, the Service published proposed regulations to

significantly tighten the requirements for obligations issued 'on



behalf of" political subdivisions. Although these regulations
have not yet beenadopted, the Service may in fact rely on them
in making private rulings. Although anumber of these require-
ments are the same as those enunciated above, they go furtht and
require even tighter c i1anizational and supervisory control by
the governing unit (the cate) over the issuer. For example, the
proposed regulations require state approval of the issuer®s obli-
gations not more than sixty days before issuance, as well as
substantial control over membership on an issuing authority”s
governing board.

The restrictions and potential restrictions over a public Jt
entity entitled to "on behalf of" tax-exempt status generally ]
make an 'on behalf of" exemption less desirable than a direct /
"political subdivision" exemptioh, as discussed above. IT the
State decides to rely on an "on behalf of" exemption, qualifica-
tion of the railroad entity will necessarily impose certain
restrictions, which must be analyzed 1In greater detail to make
sure that the enabling legislation complies.

3. Industrial Development Bond Prohibition.

Ever; if the railroad entity achieves tax-exempt status; as a
“"political subdivision”™ or as acting 'on behalf of" a political
subdivision, its bonds will nevertheless be taxable if the pro-
ceeds of the bonds benefit private persons in their trade or *
bushms,,.g In such event, the bonds are considered taxable

"industrial development bonds.”™ Cf. footnote 5. A bond is
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classitied as an industrial development’bond 1T (1; more than 25%

of the proceeds of the obligation are used directly or indirectly
in any trade or business carried on by non-exempt persons, and
(@)wthe paynent of principal or iInterest on the obligation is
secured, 1iu vhole or major part, by any interest in property or
payments made in respect of property used or to be used In a
trade or business or derived from payments iIn respect to pro-
perty, or borrowed money, used in a trade or business.
The industrial development bond regulations are not _.intended ,
to preclude a state or political subdivision from operating a
business.® The regulations specifically state:
When publicly-owned facilities which are
intended for general public use, such as toll
roads or bridges, are constructed with the
proceeds of a bond issue and used by non-
exempt persons in their trades or businesses
on the same basis as other members of the
public, such use does not constitute a use in
tho trade cr business of a non-exempt person
for purposes of the trade or business test.
Regs. 88 1.103-7(b) (3).
Based on the examples in the regulations and on public and
- UNTTVIFAQTT-ry, A
private rulings issue! by the I.R.S., a strong argument can be

made that the mere fact that the railroad hauls the property‘Pf ?

private (non-exempt) parties does not mean that the railroad .

S . . — NV Ll
would be using bondtpﬁﬂﬁfeds for the trade or business of
i e ! e
vifuy ,
“"private persons,” as. defined by I1.R.S. regulations. It would be

necessary, however, to obtain an advance ruling on this 1issue.

-14-



On the other hand, if any part, of the "operation or.,the faci
ities of the railroad were leased to a private part-y for use in ”
AV L ||
its trade or busuness unless amount to less than 25% of the »
bI gation* }pe prgject woulﬂtﬁagstltute dustria) develop- 7

ment bond with the commensurate loss of tax exemption of its >
interest payme:F:.ts’:‘I The Service has indicated, 1in private
rulings, that it will closely scrutinize any direct or indirect
benefits to non-exempt persons. It seems likely that iIf the
railroad were to contract with a private compargy for the manage-
ment or operation of the railroad or various of i1ts fTacilities..
the Service would cons?der such a contract as a benefit to a
non-exempt person which would render railroad obligations

industrial development bonds. Thus 1if the railroad entity iIs to

be ellglble for tax-exempt Ffinancing, Uleasing operations to a

J-ve 1.

private operator is not a realistic option, and even hiring a
prfvate operator could preclude tax-exempt financing.K*For this
reason it will be iImportant to continue to monitor railroad
operations to ensure that future actions do not cause the
Railroad to lose iIts tax-exempt status.

This discussion]of the industrial development bond prohibi-
tion is not intended to preclude further in-depth consideration /
of other sophisticated avenues of generating private investment. ""J

As pointed out in Bivens 2, several ways of using federal tax

advantages to raise private investment funds may exist, including
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|ImLFed partqg&§ﬂ5@§J7Blvens 2 at 90-91, and perhaps joint ven-/
e/ » K n . -
turesJtor gyndf‘caﬂtnm.? Dse of the public authority structure to

operate the railroad should leave these possibilities open, and e
T J— - [ A —— A R A, uij
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may even give the State greater flexibility.,- Once some of the
fundamental 1issues discussed iIn this memorandum have been
resoxved, more specific proposals for tax-exempt and other advan-

tageous financing can be explored, and may well prove fruitful.

IV. STATE SUBSIDY, STATE CONTRACTS FOR RAILROAD SERVICE, AND
STATE INVESTMENT IN RAILROAD CAPITAL IMPROVEMENTS.

Although the railroad currently is profitable, 1t is saddled .
with years of deferred maintenance attributable to inadequate
federal appropriations. It is generally believed that the

railroad®™s operating revenues will be insufficient to cover its

p
full operating costs for all services and to finance overdue and
future capital improvements * see Bivens 2 at 77-80, 98-99.
Accordingly, it will be necessary to find other means of meeting
capital requirements and such operating expenses as passenger /
SE(%ﬂ?%Lh The State wishes to avoid a direct general subsidy* but

nevertheless mppogni;gﬁhe need to partjglpate in certain opepamk

tions that serve clear public purposes, such as passenger service

or track expansion. ;ﬁke State can reconcile these competing
interests by establishing an entity that 1is precnged from asking
for general op;f;;ing subsidies but i; permitted to request State
funds for purposes specified in the legislation establishing thej

entity. -~



Contracting. Contracting with the railroad authority for the™
BrﬁVISIon of speC|f|c services would ensure that State funds are *?
atk— w ti 1w H flI — WoTY - 11 MsMawr m M #

aispent only for .those purposes that the Statehas decided are

————————————————————————— - th-iv irrii MkVAfttrtia. aT w - nirnr” itlef

A 0
important.. éﬁntfqgﬁing appears legally permissible, so IO%ﬂFﬁ&ﬂ?

the pendlsﬁn%/of State funds is for a "public purposggif The

Alaska constitution requires that State funds be spent only for

“"public purposes, Alas. Const., Art. 1IX, Sec. 6, but does not
appear to otherwise prohibit or significantly restrict the
State®s ability to contract for desired railfo%d services. See
discussion in Section VIII below. The public purpose require-
ment has been broadly construed, at least so far, by the Alaska
Supreme Court. The court has, for example, upheld a State
mortgage adjustment plan in which public monies were used to pay
private mortgage obligations fTor dwellings that had been damaged
by earthquake. Suber v. Alaska State Bond Committee, 414 P.2d
516 (Alas. 1966). It has also upheld the validity of municipal
bpnds issued to finance the construction of a manufacturing
facility to be leased to a private business. Wright v. City of
Palmer, 468 P.2d 326 (Alas. 1970).

The public purpose requirement of Article IX undoubtedly

imposes some outside limitation on t.he nature of the contx"acts

oW tv- * A

A_S_.,37.10.085, prohibits the State from subscribing to cor-
porate stock, or Tending credit to or borrowing money on behalf
of a corporation.. It is not clear whether this provision would
affect the financial dealings between the State and the railroad,
but iIn the interest of caution, the enabling legislation mighty
specifically provide that the railroad is exempt from this
restriction. Cf. 18.26.150 (Medical Facilities Authority).



the State may make with the railroad, but contracts for the pro-
vision of. services that benefit the public, such as passenger

service, appear unexceptionable. To help ensure that such

me - S T T T I LN . <m o n

Urmx1ATy

contracts would survive judicial review, the enabling legislation”®

’ L]
fgr the railroad authority should set forth specific legislative

findings regarding the public purposes served by State-railroad 1
,—% P

contracts. ~To make i1t™more likely that the .Statejwould be exempt”
....... - a

******

she "d specifically addresé; the State purpose to be sg}ved by any
congxacts that might be subjepF to antitrust challenge/ and
should indicate an affirmative intention to displace free com-
petition. Direct oversight of these contracts by the governor or
the executive department would also strengthen the State®s claim
that such contracts are exempt from the antitrust laws. It is
impossible to predict, however, whether these efforts would be
sufficient to exempt the State from antitrust coverage. See
Regulatory Issues Memorandum, at 15-27.

The enabling legislation can adopt any degree of specificity
as to the type of contracts authorized and the amounts, but as
the legislation becomes more specific, the executi/e is less able
to respond to new ne~ds and changing circumstances. On the other
hand, 1if significant discretion 1is vested iIn the executive

branch, 1t is iImportant to make sure that thti department or



agency does not iInadvertently become an additional tier of
railroad management.

Capital Improvements. State expenditures fTor capital
w

tion of the State constitution® Such'investment is quite prob-
ably for a public purpose, especially if the enabling act con-
tains convincing language to that effect. The technical question
of who should hold title to railroad property that i1s acquired or
constructed need not be addressed at this time. The question
involves tax, fTinancing, liability, and other issues that should
be considered after other, more basic, decisions have been made.
ﬁigpedures. To regulate requests for appropriatiggs qur
railroad projects, the State may wish to establish guidelines for
the railroad to follow In requesting State fundsJ Requests for
funds could be mads directly to the Legislature (or to the rele-
vant committee), cf. A.S. 144.83.080(16) (Alaska Power
Authority), or the railroad could be required to appeal to the

Governc " or other member of the executive branch who could in
turn request legislative appropriations. |If desired, the
legislation could also provide standards by which requests for
appropriations are to be judged, which could range iIn severity
from "appropriate to further railroad purposes™ to "essential for

the continued operation of the railroad.” The legislation can

set up as many, or as few, levels of review as the State feels

"
\—

appropriate, so long as it does not become unduly burdensome,
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expens i v e orJbime-consuraijicarf The ,,_ade-off, of course, is be-

tween the. perceived need for State oversight of the railroad and
the business advantages of independence and efficiency.

Instead of allowing the railroad to request appropriations as
necessary, the legislation could require the railroad to include
its appropriation request as part of an annual budget.
Alternatively, the Legislature could establish a railroad fund
from which monies could be disbursed when the appropriate offi-

cial found that the »*®quisite standard had q$eqnmet.

V. INDEPENDENT AND EFFECTIVE RAILROAD MANAGEMENT.
"F-WWSy e o —e

A manggement structure for the railroud that will foster the
optimal combination of high quality and low cost transportation
demands that railroad operations be insulated from the political
pressures generated by the railroad®s competitors, suppliers,
shippers, lessees, and lessors. Tnhe Bivens 2 criteria, at 83-84,
make clear that management freedom and authority (see criteria 2,

4, 5, 8, 9) and freedom from cumbersome bureaucratic restraints

(see criteria 5, 7) are critical if the new railroad entity is to

operate effectively. To meet these goals, the entitxiqﬁnaging "

. w. . e

the railroad will probably need significant control of day-to-day
railroad operations. Giving the railroad entity sufficient e
(PN - o N | R - u -< = T e

control of day-to-day. operations to meet the State®s goal of

effective business management conflicts, however, with the



nr-y MUY e ~*f tasag » Ty ~rs- M-rrr ~ - -TXJUjamw
State’s. interest iIn. retaining control over..major, financial...and?
‘<, i — 4
policy decisions for the railroads,

The railroad will be able to make managerial decisions mofaX/
quickly/ _flexibly, and efficiently ifyit _is free.frontmost..of. jthef
restrictions that normally encumber the action of governmental
bodies® The railroad entity should be specifically exempted from
most such restrictions, such as the State Administrative

b4 «=
Procedure Actw A.S. 44.62 et seq., state public bidding,and pro-
curement requirements, state personnel requirements, and other

-V

restrictions! to be identified by the Attorney General®s office.

L kol L I

IT the railroad is to be free to set i1tsown rates and make its
own rules,tan explicit exemption from regulation by the Alaska
Transportation Commission”™ would avoid any possil * jJurisdictional
disputes over intrastate transportation.

It is also iImportant to note that freedom from some of the
restrictionsthat normally apply to line agencies will help give
the railroad entity asufficientdegree of iIndependence to
justify insulation of the State from liability for the
authority®s debts.

19

The State can%g1§o use appointment and membership requiﬁ%f

%
ments for the entity"s governing board to reduce political
influence over the railroad board. The most common means of
doing so include confirmation of appointments by the Legislature,

requiring a bipartisan board, staggering terms so that no one

governor appoints the entire board, setting qualifications for

-21-



board members (e.g., one member each who represents or has exper—
tise in finance, law, railroads, labor, etc.), or allocating

appointment power among different State officials.

VI. STATE OVERSIGHT OF MAJOR FINANCIAL TRANSACTIONS AND POLICY
DECISIONS.

Although the day-to-day operations of the railroad.can be

left to the railroad entity, the State can, retain” oversight power-

a t'x" - i mil

to prevent the railroad from makin
Sy

taking actions that would threaten the railroad®s financial sta--T

1

bilityK> Conversely, tlje State may also wish to establish a

mechanism for_ensuring that the railroad"s operator will

fi
seriously consider the State®"s 1ideas regarding railroad projects

, i
In particular, the State 1is concerned with (a) preventing

railroad insolvency, (b) ensuring continued railroad service, (c)"

having a major policy role in proposed changes 1in service levels

and track expansion, and (d) preventing borrowing that could
*T
indirqctly endanger the State™s own borrowing‘capacitx.
<>
In dealing with these concerns, the State must balance® its

—_ “mt=3yfit [ B -
desire for oversight againsty the railroad®"s legal and practical.”

need for independence .y If the railroad entity is to make most,."/

7
Although the State of Washington 1is facing serious financial
problems, the precarious position of the Washington Public Power
Supply System, a creature of the State, 1is acknowledged to have
contributed to the recent lowering of the State®s own bond
rating.



business decisions and be responsible for the railroad"s perfor-~7
mance, it will need significant control over its budget and over :
policy decisions, especially in relation to service changes and 7
expansion.j See Bivens 2 at 83, 85-89. It is therefore important
to ensure that the State carefully consider the effect of forcing
the railroad authority to take a particular action, perhaps by
providing that the executive or the Legislature make detailed
findings regarding the impact, TfTinancial and otherwise, of
amending or overruling a decision made or regcommended by the
railroad. Requiring the State to fund projects it determines the
railroad entity must undertake 1is another possible way to ensure
that the State share iIn the consequences of its decisions.

The enabling legislation can provide generally "that the
ties. The State has a wide range of options as to who will be =
responsible for monitoring railroad performancéﬁ} An existing
body could be given this responsibility, or a new body could be
created. Appropriate choices among existing bodies include the
Department of Transportation, the Transportation Commission, the
Governor®s office, or the House and/or Senate committees with
substantive jurisdiction over railroad affairs. It is possible
to erect several layers of supervisory control and overlapping
responsibilities, as has apparently been done iIn South Dakota,
where state railroad activities involve the legislature, the

governor, the department of transportation®s division of
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railroads, the director of railroads, the state railroad board,
the railroad advisory commission, and the railroad authority. It
is not clear that such a complex structure IS necessary or
desirable, and it might very well make it difficult for the
railroad to operate efficiently and apolitically.

In establishing procedures for S7,ate joversightr of major *

- - 1t - - - - - - -
financial] and policy decisions,,- the enabling legislation"must]
A IR i - DL 1

A =1 re— V—lijj e ML 1 1ir mm*Jm

1t -ri

State revigw, (@) estaplish plf__qcedgres fqr d#eteinli*rr!.ii”gingr whgmpiftﬁhose
situations have materialized,; and (3) set forth the method for
State review.~ The State has already  1identifiedseveral primary’\éi
concerns'? regarding both policy,_l(cutback’\4 and expansion of

servicej and undertaking non-railroad activities]!) , and finance. J

(railroad insolvency and indirect effect on State credit rating)»

U*wi1*41

Policy Decisions. For the two policy concernsl, the State /
needs to determine how large a change must be proposed before the /
State will step in and review it. For service cuts;and expan- e
sions,\ this level could be defined] either as a percentage of J

1 - * * L. N
existing service or as a dollar amount. It 1s 1mportant to set 7
the level high enough that routine changes 1in timetables and ser- J
vice do not requireState approvalv Changes of less than 5% or
10% are probably de minimis; changesof 33% are quite probably
significant. Picking, a figure between those two points may be

relatively arbitrary. Since expansion and cutbacks will be

. . « « * My* AN
conscious decisions for ;{he railroad entity, 'r%_ﬁlyng Tf—h to
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notify the State within a specified period of time before acting”)
will probably provide sufficient notice; there should be no

thorny questions as to whether the "triggering event"™ has

actually occurred. Similarly, the State can require that the
railroad authority give notice before engaging in non-railroad
activities, as defined 1in the legislation, and can require State
approval for such activities.

Once thﬁ»dilqﬁ?&ﬁnd magnitude of decisions that the State
wishes to oversee have been identified, the State should devis%_w
an oversight process to give it an effective voice, without
making it impossible for the railroad entity to act./ To facili—
tate State review, the railroad can be required to present writ—
ten reasons for 1its proposed action. It would probably be most
efficient for the report to be submitted to the appropriate
legislative committees, but it is also possible for the report to
be first submitted to the Governor. The Legislature could either
be required to approve it (by resolution or by regular vote of
one or both houses); alternatively, the Legislature could be
given veto power, to be exercised within a specified time, and
possibly requiring a supermajority. The latter approach ensures
that a decision will be made promptly.

Financial Concerns. The financial concerns present more dif—
ficult issues of assessment aﬁd notice to make sure that the

i

State does not step in prematurely. The traditional indicia of

insolvency used in contracts between private parties tend to come



too late to be useful to the State* (e.g., appointment of a
receiver or TfTiling a bankruptcy petition). Other alternatives
need to be investigated, perhaps with the assistance of a finan-"
cial analyst?*. Possible events to trigger State intervention to
w» — — e 3

prevent insolvency might include an actual or projected budget
deficit of a specified percentage or dollar amount, a serious

drop in the railroad entity"s bond rating, railroad inability to

meet bills as they fall due, and so on. IT the State retains

iA

significamt discretipn tgwgecide when the rajlroad is
"approaching insolvency,”™ it will be important to ensure that the
railroad entity has an opportunity to respond to the State"s con-
cerns and to demonstrate that the railroad®s financial condition

is acceptable., It may also be desirable to provide for review of
the State"s decision to intervene, either by the judiciary or by

a specially constituted advisory board.

IfT the State determines that the railroad 1is 1in danger of
becoming 1insolvent, it could provide for State management of the
railroad, perhaps with the governor or other executive officers
serving as"trustee. A less intrusive alternative would be to
replace the executive officers or board of directors of the
railroad.

As xn the case of impending insolvency” it will be important J
to establish a fair procedurejto guide the State/in deciding- that
the railroad"s .credit,rating”is indirectly injuring the State"s"*

al »ieH

own borrowing ability.J A specific fact-finding process by the



governor or other government officer or body could be required.
In making this determination, the State should also be required
to consider the impact on the railroad i1f It is not permitted t
continue borrowing. Railroad borrowing 1is perhaps simpler to
oversee than insolvency. Once it has been determined that the
State®"s credit rating, or the authority®"s credit rating, 1is 1in
jeopardy, the railroad can be required to obtain State a oroval
(by the Governor or the Legislature) before 1issuing further
bonds. Again, this approval can be active or can be exercised
through a veto power.

Other Forms of Oversight. As a general matter, most public °
authorities in Alaska are subject to annual legislative audit,
are required to submit an annual report to the Governor and/or
the Legislature, and are required to give the legislative auditor
access to their books at all timest.y;s% e.g.-, A.S. 44.82.130,
44 _.83.190, 44.85.100. Similar requirements can be imposed on the
railroad entity. The State may also want to give the legislative
auditor the powei to prescribe the form and content of the
authority®"s financial records, as iIs the case with some of the
other public authorities, see, e.g., 44.82.180, 44.83.190, but
this requirement could limit the railroad®s flexibility or
conflict with federal 1-C.C. accounting regulations.
Alternatively, an independent outside audit could be required,

which has the advantage of being immune from the political con-

siderations that sometimes impinge on legislative audits.



The procedures for appointing and removing members of the

, governing board are another source of State control

i over railroad activities.J The power to remove board members

without cause would give the State an effective check on the

board®"s actions. If overused, however, this power could under—
mine the railroad®s independence and make it more vulnerable to
political pressures. Another effective tool for State control ~

over the railroad is to require the railroad®s governing board

and not just its executive officers - to retain actual control

over specified important decisjions./ The legislation could
if

accomplish this by specifying that the board must concur in

cified decisions, such as expansion or reduction of service,

contracting of debts or 1issuance of bonds or notes, sale of

railroad property, all large expenditures or transactions

spe—

(specified by dollar amount), filing of annual reports required

by the State, adopting an annual budget, contracting with the

State, requesting State appropriations, and so on.

An even more effective, although more intrusive, check onj

Ia&lroad decision-making would be to requirg ,the riilroad to

«—me-o ...
L o . 3 - * hY
follow specific administrative procedures 1n making important
Hj ui |AfF*-"*-"-m - o
decisions. The enabling legislation would need to identify what

actions would be subject to such requirements, and would need to

set forth specific procedures. Tha formal administrative proce—

dures could allocate responsibility between railroad management

9



and the governing board, establish specific fact-finding pro-
cesses (possibly including notice to specified parties and public
hearings), and require the railroad to make adequately documented
written findings. The State could participate at the decision-
making level by contributing at hearings, submitting statements,
or reviewing the railroad®"s Tiles. It can also retain power to
review the railroad authority®"s decisions, as discussed above.
Alternatively, procedures for judicial review could be
established. Such administrative requiremen;snwould, of course,
undercut the railroad management®s flexibility and iIndependence,
which Bivens 2 concluded were necessary, see Bivens 2 at 77-80,
82-83. The effects on railroad management should thus be care-
fully considered before such requirements are imposed. CT.
Section V above.

Action-Forcing Mechanism. The State may also wish to con-
sider providing., a mechanism that will guarantee that the entity
in charge of the railroad considers actions proposed by the
State, but that does not impose so much control over the railroad®/
that the advantages of independent management are lostj One way
to balance these competing interests would be to set up proce-
dures for railroad review of legislative proposals. For example,
the legislative committees with substantive jurisdiction over
railroad matters, or the Governor, could be permitted to request

the railroad to consider State proposals for railroad actions.

Such consideration could require that the railroad entity hold



public hearings, conduct appropriate studies,, and issue a written
report of. its findings and decision. The legislation can specify
how much time the railroad entity has to reach 1its decision.
After a decision 1s returned, the State can adopt, modify, or
override 1it. A decision by the State to overrule or signifi-
cantly modify a railroad decision will, of course, affect the
railroad entity"s plans and finances, and it may be necessary to
require the State to fund any project that the railroad entity
has rejected or to otherwise take responsibility for overriding
the railroad entity®"s decision.

VII. EMPLOYEE ISSUES.

Concern has been expressed that State acquisition of the/
Alaska__Railroad may disrupt the State®"s present employee pay,w *
benefits”™ and retirement systems” In particular, there has been
fear that if railroad employees continue to receive certain bene-
fits comparable to those they receive as federal employees
(treatment which may be necessary to induce them to continue
working for the railroad), other State employees will Tfeel
unfairly treated. See generally, Memorandum, Employee-Related
Issues Raised by the Proposed Transfer of the Alaska Railroad
from the United States to the State of Alaska, September 25,

1981, prepared by Wickwire, Lewis, Goldmark & Schorr, at 16-17.
It would be desirable to prevent such reverberations and dis-

satisfaction, 1if possible. Establishing an independent public
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authori should Jlargel resolve is roblem,. since the more®J
ty should dargely JuIBnP|A|-un}\/la1

independent_Jthe__railroad entity is, the more it should be per— -
ceived as legally separate from the State, justifying differen-
tial tr atment of rallroad employees. 1

T - ——k— ety X feymi,

The federal transfer Ieg|$ﬂﬁzlgglmngfeqU|rgythat gﬁl [9§d

employees be treated somewhat dlfferently from otherJStatadj

Bgmployees.] If so, the railroad authority will need some degree

of independence”andflexibility in deciding employee issues It
would therefore be advisable (1) for the State to review present
State law to make sure that the railroad will have all of the
necessary authority toEEermit it to comply with the requirements
of the transition plan, and (2 that the railroad entity be freed
from the restraints of State civil service requirements and that
it not be required to conform to or participate in State

employee benefit programs. See Section VIII(3) below. Freedom 1
from state civil service system requirements will also make it
possible for the railroad entity to adopt a performance-based
personnel management system, with direct railroad responsibility
for peﬁigpgel decision%mgﬂgtgiémmthe ability to provide Edequatewr’
performance incentives,” as recommended in Bivens 2. The State,
will also need to decide whether the State itself or the railroad

entity will be responsible for the obligations created by the

federal transfer legislation. .



VIIT. CONSTITUTIONAL LIMITATIONS

A number of State constitutional provisions will heve’a" "

none appears to present fnsuperable obstacle;;'to zstablishins?an
li....- rfilligiu.” n 1 & r y V . A ™M *
authority to meet the objective” discussed above.

Organizational Limitations - Article 111: The Executive

Sectioh 22;? Section 22 of Article 111 of the Alaska
Constitution provides that "[a]ll executive and administrative
offices, departments, and agencies . . . shall be allocated by.™,
law among and within not more than twenty principal departments,™”
with the exception of T'regulatory, quasi-judicial, and temporary
agencies.” Unless the legislature has made recent changes, there
are currently 17 principal departments, plus the University of
Alaska, a constitutional corporation that is not allocated among
any of the principal departments. See University of Alaska v.
National Aircraft Leasing, Ltd., 536 P.2d 121 (Alas. 1975).

It is not altogether clear whether an entity established to
operate a proprietary enterprise such as a railroad is considered
an executive or administrative office, department or agency.
There appears to be no State case law on this point, perhaps
because most other State proprietary ventures are administered by
State line agencies. IT "executive and administrative” is used *
in Article 111 merely, to distinguish between the three branches
gf goveﬁnment, thenithe railro?dugntity would quite clearly be

...... *

within the province of the executive branch.
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Assuminglin the iInterest of prudence that the entityJ
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established to operate the railroad is an executive or adminis-
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it must constitute a new executive department, be J
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allocated among one of the existing departments, or fall within
n 1 . .: ‘““ U

the exception for regulatory,'auasi—j-udicial, 6r-temporary agen-",

A= jir—

cies. The three exceptions seem inapplicable. The railroad
authority would quite clearly not be quasi-judicial or temporary.
It is debatable whether it could be classified as a "regulatory"
agency. Unfortunately, there 1is very little _helpful Alaska case
law interpreting this provision. The Alaska Supreme Court has
upheld, wjchout explanation, a superior court finding that the
Alaska State Mortgage Association, a public corporation
established to provide housing financing, 1is not a regulatory,
quasi-judicial, or temporary agency. Walker v. Alaska State
Mortgage Association, 416 P.2d 245, 249 N.1l1 (Alas. 1966). The
State supreme court has also iIndicated that the Alacka
State-Operated School System (a state-wide school system
comprised of schools outside of organized boroughs and cities and
operated by a State-appointed board) 1is not a regulatory, quasi-
judicial, or temporary agency, a point not disputed by either of
the parties. Alaska State-Operated School System v. Mueller, 536
P.2d 99 (Alas; 1975). Unless the history of the State constitu-
tion sheds light on the proper meaning of "regulatory”™ as used in
this section, it would be wise to assume that the railroad entity

would not be a regulatory agency, since i1t would have direct
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responsibility for operating the railroad, and rot merely for
setting rates, rules, etc.
IfT the railroad does not fall within one.of_the.,exceptions,

m T F e —em_e RM - - T - - — e -——-
Nit must, be established as a State department or allocated among

pendent public authority in Alaska has been placed within one of n
the principal departments ?usually the Department of Revenue or

the Department of Commerce and Economic Development). The only
apparent exception is the Alaska State—Opera;e% School Systen,

which the Alaska Supreme Court has implied, without holding, is
"functionaxly if not nominally within the Department of

Education.™ 1j3. at 104.

While such an allocation may seem a purely formal matter, the F
issue can become important® Other independent public cor—
porations have been challenged as unconstitutional on the theory
that they were not actually "within” one of the executive depart—
ments as”required by Section 227~ The Alaska Supreme Courtyana—
lyzed the enabling legislation of two of these authorities and
concluded that there was sufficient executive department control”
to bring the authorities "within" the designated executive *
ﬁJdeR%[FWeMﬁﬁﬁN% In reaching 1its decision, the court relied on the

facts that the head cf the executive department sat on the board
of the public authority, that all members of the authority"s
board were appointed by the Governor and subject to removal at

his pleasure, that the authority was required to submit an annual

-34-



report to the Governor and the Legislature, that the authority
was subject to a legislative audit, and, 1in one case, that the
corporation submitted certified copies of all its meetings to the
Governor. DeArmond v. Alaska State Development Corporation, 376
P.2d 717 (Alas. 1962); Walker v. Alaska State Mortgage
Association, 416 P.2d 245 (Alas. 1966). In DeArmond the court
also pointed out that the corporation was only temporary and
could be dissolved by its members, and that the Legislature had
set qualifications for board membership with/tme clear intent of
keeping the board free from outside control. The court
concluded:

The fact that tl- statute declares that the

corporation shall have a legal existence inde—

pendent of and separate from the state does

not add weight to appellant®s argument [that

the corporation is unconstitutional]. This 1is

nothing mox-e than a declaration of the legal

relationship that most corporations have with

respect to their creators.
376 P.2d at 724.

The DeArmond and Walker cases tell usonly what controls will,
be sufficient to keep a quasi-independent authority *vithin" a.. -
State department; they do not indicate which features are ~
actually necessary. Most of the other Alaska public authorities
are subject to similar controls, however, and it would be prudent T

. . . . mif
to impose the same requirements on the railroad entity. Most,of
these provisions will not significantly JLimifc the State®s jElexi--"j

bility~in establishing an entity." to operate the railroad”™ with

the possible exception of the board membership provisions.



Sfe-sl,°uM Dbe.no*ea..that thejwyJgySM MijawUHyed,
consti_t!tionality of the/\umrq)ﬂﬁg_e aﬁa.gﬁjit\ior}nhﬁ]md the deve.IOp_m)%ﬂg,.
corporation would have been ”~the basis jE&r finding that ,quasi- )
independent public bodies were State agencies for~the purposesof
other State statuteS~" In Alaska State-Operated School System v.
Mueller, 536 P.2d 99 (Alas. 1975/, the court compared the
features that made the school system autonomous with those provi—
sions, subjecting it to legislative and executive control, and
concluded that for the purpose of procedural*rHIes governing ser-
vice upon and answers by State defendants, the school system was
an instrumentality ur agency of the State. In Alaska State
Housing Authority v. Dixon, 496 P.2d 649 (Alas. 1972), the court
cited DeArmond and Walker for the proposition that the Alaska
State Housing Authority was an instrumentality of the State
within the Department of Commerce, and held that it was therefore
a "state agency" as defined by the State Administrative Procedure
Act. The authority was thus required to comply with the provi—
sions of the Administrative Procedure Act. In drafting legisla—
tion, the State should thus carefully consider all of the rules

[ ¢]
and. statutes that govern or prr .act .St/ce "agencies,""

"departments,"” "instrumentalities," etc., and decide whether to °
exempt the railroad from Jiny such regulations?! See Section VI
above. The cases are silent as to whether coverage as a Stale

agency for these other purposes is constitutionally required by
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Article 111, Section 22, or was merely required by the enabling
statutes under review.

Section 26 .J Section 26 of Article 111 provides:

When a board or commission is at the head of a
principal department or a regulatory or quasi—
judicial agency, its members shall be

appointed by the governor, subject to confir—
mation by a majority of the members of the
legislature joint session, and may be
removed as p cvided by law.

According to WaJ ,:er v. Alaska State Mortgage Association, 416
P.2d 245 (Alas. 1966), this provision does not apply to nonregu-
latory, nonjudicial agencies that are not the heads of principal
departments. Thus, Section 26 will govern railroad appointments
only if the railroad is considered a regulatory agency or is
established as a new principal department.

The Alaska Supreme Court has held that Section 26 and Section
25 (governing the appointment of heads of principal departments)
delimit the full extent of the Legislature®s constitutional power
over appointments. Bradner v. Hammond, 553 P.2d 1 (Alas. 1976).

- ' o
Accordingly, if thzlrgilroad authority is not a regulatory agency”,
or a principal department, there appear .to be no_"explicit consti-
tutional restrictions on appointments. j

Section 23. Section 23 of Article 111 provided that where
the Governor makes changes 1in the organization of the executive
branch and "these changes require the force of law,"” they shall

be set forth in executive orders, subject to legislative veto.

It is not at all clear what types of changes "require the force
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of law.

General®"s office

" The case law is scanty and unhelpful, and the Attorney

organizational changes are to be made by the executive.
| jrmsv, Jvzwaecs"ZirxKBsnxstk

2.

;ﬁinﬁnaiél Limifations - Article 1IX: Finance &.Tax
L | ] .— F

Section 4. Sect: ®n 4 of Article IX of the Alaska

Constitution governs exemption from state taxation

It

The real and personal property of thu

It provides:

State or.its political subdivisions shall be

exempt from taxation under conditions and

exceptions which may be provided by law. All,
or any portion of, property used exclusively
for non-profit, religious, charitable/ ceme—
tery, or educational purposes, as defined by

law, shall be ".exempt from taxation. Other
exemptions of like or different kind may be

granted by general law. All valid existing
exemptions shall be retained unless otherwise

provided by law.

is possible that a public authority i& not a

subdivision™ automatically entitled to an exemption

property tax. See City of Nome v. Block No. H, Lots

502 P.2d 124 (Alas. 1972) (Alaska State Development Corporation,

a public

corporation within the Department of Commerce,

should pursue the 1issue further if significant

"political

from state

5 6, &7,

is not

identical to the State and is not entitled to tax exemption as

"politica™ subdivision™).

MWe LeQL§Lature can, however, specifically grant tax-exempt

status
upheld
beyonc

Alaska

to”a public corporation.” The Alaska Supreme

Court

has

the power of the Legislature to grant tax exemptions

those specifically enumerated 1in Section 4.

State Development Corp., 376 P.2d 717 (Alas.

DeArmond v.

1962);

City of Nome, supra. This_power to legislate tax-exempt

see

status

ation

a



i%&% be subject FR an_lmpI|C|t 55>%k£§%%9t that only prppq;ty u%%¥
i . ~rn
W for..public purposes be treated as tax-exempt. See City of Nome,

supra, citing Evangelical Covenant Church v. City of Nome, 394
P.2d 882 (Alas. 1964).
The Legislature therefore seems to have the power to grant a 7

state tax exemption to the authority operating the railroadf
~ . . .- - I

Most of the other public authorities 1in \laska have been specifi—
cally granted such a tax exemption 1in their enabling legislation.
See, e.g., A.S. 44.81.170; A.S. 44.82.150; A.S. 44.83.150; A.S.
44.85.160; A.S. 44.88.140. To av&jd Iitigatiowmgr disRHﬁ?,ﬁ%ﬁﬁ
state tax 1issues, it would be advisable for the enabling legisla—
tion to specifically address the railroad®"s tax liability for all
forms of State taxation.

Section 6. Section 6 of Article IX of the Alaska
Constitution provides that:

No tax shall be levied or appropriation
of public money made, or public property

transferred, nor shall the public credit be
ysed, ﬁ%ﬁﬁﬁt for aﬂfgbllc pU{ﬁg§e. J

>five
"Public purpose”™ has been interpreted very broadly in Alaska, *
at least so farVj(. The State supreme court has indicated that it
will defer to legislative findings regarding public purpose
unless "it clearly appears that such findings are arbitrary and
without any reasonable basis in fact."” DeArmond v. Alaska State
Development Corp., 376 P.2d 717, 721 (Alas. 1962). The court has

also stateu that the concept of "public purpose™ 1is "not capable

of precise definition,”™ but will change with changing times. Id.



See Wright v. City of Palmer, 468 P.2d 326 (Alas. 1970); Walker
v. Alaska.State Mortgage Association, 416 P.2d 245 (Alas. 1966);

Suber v. Alaska State Bond Commission, 414 P._.2d 546 (Alas. 1966).

:The court®s analysis 1in some, of these cases indicates, that.. expli-_

ext Ieglslatlve flndlngs regardlng the publlc purpose to be

-V *— mmln— «rfK V -» "V[IK»MB! «ll«H="H Il »!

served provide a basis for a court to uphold the challenged

spending.} See Walker, supra.
. [ .

A more dlfflcult question is whether Section 6 even applies |,
to the expenditures and borrowing of a public authority .j Most of
the cases assume, without specific analysis, that it does.
DeArmond seems to imply, however, that the borrowing of an inde—
pendent corporation 1is not the use of "public credit." The
Attorney General"s office may wish to pursue this point, since

-
the cases are not illuminating. In all probability, however,]
railroad spending 1is governed by the public purpose requirement,
and the State should certainly proceed on this assumption. J

Section 7. Section 7 of Article 11X provides:

The proceeds of any state tax or license
shall not be dedicated to any special purpose,
except as provided 1in section 15 of this
article or when required by the federal
government for state participation in federal
programs. This provision shall not prohibit
the continuance of any dedication for special
purposes existing upon tho date of ratifica—
tion of this section by tie people of Alaska.
The section has been broadly interpreted by the Attorney

General®"s office in a series of opinions stating that the section

applies not only to taxes and licenses, but to all sources of

/



revenuo, 1including, fox. example, natural resources revenues. See
May 2, 1975, Opp. A.G. It is not at all clear whether revenues
of an independent public authority would be covered by

Article 1IX, Section 7, or whether application of railroad reve—
nues to railroad expenses would constitute a prohibited dedica-
tion. It gfems Q9ﬂbthIN?hﬂL This constitutionaly.provisiqp,
would apply to railroad revenues, but it is an issue that 1is
worthy of further investigation by the Attorney General s office

t o lm IMHI-H 1 MK- |
The railroad mig@éuglso be able to fall within the "federal

r

program™ exception if the transfer legislation 1is drafted so as 1
to require the use of railroad revenues for railroad expenses. 1
Sections 8 & 11. Section 8 of Article IX rHows State debt
to be incurred only for the purpose of capital 1improvement and
only with voter approval. Section 11, however, exempts the bond."

of public authorities whose debts are not State debts from the

requirements of Section 8. IfT the railroad"s debts are, by Iaw,;f
not the debts of the State, the railroad would not be subject $0j
the reguihgments Qf Section 8.

3. mOther Limitations.

Article XII, &6 . Article XII, Section 6 directs the
Legislature to establish a merit system for State employees. It j

i N
is not.c_lear whether the constitution requires that the mdriRN
system cover employees of independent public authorities. The
present merit system, A.S. 39.2:5.010 et seq., contains a number

of exemptions (including employees of the Gas Pipeline Financing



Authority and unionized members of ferry crews); presumably, l

railroad employees could be similarly exempted.
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A_3.

In

Z Zoendix 2

Assumptions and Criteria for a State Railroad Organization

and/or state-operated railroad, the following assumptions are made
consideration of the Alaska decision makers:

10.

The Alaska Railroad is to be transferred to the State
of Alaska without direct compensation of the federal
government, but with indirect costs to the state for
existing liabilities and any requirements for capital
investments. n
The State of Alaska wishes to operate the railroad in
the most efficient manner minimizing the cost to the
taxpayers of the state.

The Alaska Railroad 1is an important element of the
state"s transportation system, and any state invest—
ments relating to transportation will be made with full
recognition of the importance and intermodal nature of
the railroad.

The Alaska Railroad can and will be responsive to

changing needs and opportunities for transportation
services.

The railroad revenues are to be used to provide essen—
tial rail service, maintain and improve railroad prop—
erty, and meet operational expenses.

The public™s capital investments are to be protected.
The rail service rates are to vremain competitive.

Public railroad operational subsidies are to Dbe
minimized.

Rail users are to receive good service to include ade—
quate service frequency, an adequate number of cars,
apprjpriate car types, and the like.

The Alaska Railroad 1is to cooperate with the state,
local governments, ports, businesses, industries, and
other transportation modes within established policies
and legal constraints.

evaluating the organizational alternatives for a state-owred

ior

mmé&L



After reviewing the Jlimitations of the Alaska Railroad as a
federal agency, it seems appropriate to set forth certain criteria for
the state railroad organization. The establishment of «criteria
designed to meet the rail service needs of Alaska will enable the
state administration and legislature to evaluate the organizational
alternatives subsequently described. Each organizational structure
can be measured by the extent to which it satisfies the following
criteria:

1. Ability to obtain and access to nublic and private
capital funds.

2. Management freedom for the railroad®"s operational
decisions within established policies.

3. Clear-cut lines of management responsibility and
accountability for decisions which are made.

4. Marketing freedom within established policies and
budgetary constraints.

5. Clear decision-making authority without a cumbersome
and bureaucratic process.

6. Separation of freight and passenger service functions
and accounting.

7. Ability to efficientlv procure necessary supplies,
equipment, services, and materials within appropriate
policies and budgetary authority.

8. Management capability to make long-term commitments
within established policies.

9. Management freedom to negotiate solutions to problems
and to take advantage of service opportunities.

10. Industrial development capability on Alaska Railroad
land.

11. Performance-based personnel management including the
direct ability to hire, fire, promote, train, super—
vise, and direct required railroad employees.

12. Ability to provide financial and other incentives for
performance.






Meeting of the Alaska Railroad Transfer Advisory Commission
December 15, 1982 - ATnchorage, Alaska

Commission members present:

Al Swalling, Chairman

John Bates, representing the Commissioner of Transportation
John Kelsey, Vice Chairman

Senator Jay Kerttula

Jim O0"Sullivan

Commission members absent:
Beverly Dunham
Rep. Bette Cato

Also in attendance:

Dr. David Olson, University of Washington

Captain Merle Adium, Port of Seattle

Yale Lewis and Gerry Johnson of Wickwire, Lewis, Goldmark and Schorr
Steve Soenkson, House Transportations Committee Staff

Other legislators present:
Mike Szymanski

Joe Flood

Walter Furnace

Mitch Abood

Chairman Swelling Introduced Dr. uavid Olson, Professor of Political
Science from the University of Washington.

Dr. Olson: I'm pleased to be here today. It was just a short month ago
when Captain Adlum and | came up and shared some thoughts and obser—
vations and experiences about this kind of an organization called a
public authority and I"m pleased to come back again arid to share some of
those same thoughts and some additional thoughts. I realize that the
meat of this session is to turn to Senate Bill 212 and review it in some
detail. I will try to be as brief as | can but at the same time try to
accomplish the purposes 1°ve come for.

Let me just say a couple words about myself arid how | came to the area
of research on public authorities. About five years ago 1 had completed
writing my fifth book and all the prior research had dealt with what 1
considered to be failed institutions of government 1n this society.
Whether 1t was looking at the atrophy of political parties, the uemlse
of participation through voting or bureaucratic operations at the
national 1level. Each of the books focused on a set of institutions that
fundamentally failed to accomplish the kinds of purposes that were
mandated to them. I turned and wanted to look at a set of institutions
that worked, to understand how they were organized, why they were
orgar.lzed, the way 1n which they.were organized, and how they performed.
My immedlated focus was on ports as public authorities. All seaports
handling general cargo in this country are publicly owned and most of
them are organized as public authorities. So what 1 have to say today,
is based upon the empirical record of the performance of ports as public



enterprise, public authorities, but in the recent period, the last year
end a half, 1"ve turned to look more broadly at public authorities. So
n<y purpose today is to offer some observations on how public authorities
are designed across the country and how they are organized in the lower
48 states and what differences it makes, what kinds of consequences are
forthcoming about how they®re organized.

I"ve attended a number of sessions like this including your own a month
ago and one of the problems that 1"ve seen in those sessions is that
they tend to be either or too narrow or too broad. Too narrow in the
sense of focusing exclusively on the kinds of budget systems that are
attached to public authorities, the accounting methods, the audit type,
the methods of depreciations, and in a sense, losing the forest for the
trees, looking a\: the (indesc) and not appreciating the larger theo—
retical questions that are involved the organizing of public author—
ities.

A second kind of problem is of the opposite, which is to say, to get
hung up on the very general questions that can stimulate a good deal of
emotion and precious little reflection. Most often this turns on the
question of public vs. private ownership of commerical firms, commercial
activities, and the resolution to that question often turns on the
ideological bias the values of those who make the argument about public
or private ownership. I want to turn to halfway house between the
minitiae and the very vague and general questions and look at the
question of organization of institutional design with respect to public
authorities. First, let me put public authorities in the context of
their place in American society by comparing them to what we are famil—
iar with. One point of comparison is with the traditional private firm
that is organized with stockholders as the ultimate decisional body who
in turn choose a board of directors who in turn choose chief executive
officers who hires management, who hires employees. Public authorities
have several things in common with the traditional private firm both
organizationally and in a larger sense in what they do. The most
decided point of commonality between the two is that they exist in
commercial marketplaces sc that the public authorities 1s partly related
to commercial marketplaces not unlike the private firm. Second point of
comparison is with the traditional, the familiar governmental agency or
department, where instead of stockholders are the ultimate decisional
body who elect officials who in turn appoint administrators, who hire
employees. What public authorities have in common with the traditional
governmental agency is their public ownership. So that a public authority
is essentially a hybrid between the private firm and the traditional
governmental agency. They draw part of their existence from the private
firm modiil to the extent that they are commercial enterprises that
operate In competitive marketplaces. They draw a part of their exis—
tence from the traditional governmental department in the sense they are
publicly owned and controlled. The essence of the public authority is
this unique hybrid combination of public ownership and control with
market orientation cf the public firm.

So, we"ll begin with the first order of question. Is a commercial
activity going to be privately owned or publicly owned. I take it with
respect tp the Alaskan railroad, and 1 suspect we"ll get into this later



on in the day, that the decision has largely been taken to organize it
as a publicly owned entity not unlike it"s current existence that the
private firm i? basically uninterested in picking up or operating the
Alaskan Railroad. And conversations with the Chairman of the Alaskan
Railroad Advisory Committee, it appears to me that there simply is not
that option available. So the first question is settled between public
vs. private ownership which gives rise to a second question.

If public, does one follow the traditional governmental department as a
means of organizing this commerical entity or creation of public author—
ity. Senate Bill 212 essentially says that it will be organized as a
public authority and there are consequences of that that | want to
develop in a moment but let me regress for one moment at this point. I
have rarely experienced the kind of emotional reactions to governmental
institutions as is provoked by the creation of public authorities. That
there is such deeply engrained entrepreneur! spirit and private market—
place belief system in this country that the very mention of public
authority raises fears about something unamerican, something so totally
unique, so totally unheard of in the American experience that it ought
not be entertained as an option. My digression 1ii historical in the
first Instance. Prerevolutionary war, many of our country"s transporta—
tion institutions were organized as public authorities. The King"s
highway, the post roads, in 1776, the Declaration of Independence but a
remarkable line was written by Adam Smith, the Wealth of Nations, the
intellectual godfather of conservatism in America. Smith argued 1in one
portion in that book that public authorities were one of. the three
functions of the sovereign. To Smith the sovereign had the obligation
of national defense, protecting the country from external aggression;

had the obligation of internal police force, protecting individuals from
their brothers; and the third function was the creation of public
authorities and he specifically mentioned transportation and education
as the arenas that fit his criteria where profit does net repay the
expenses or where it is so marginal that the private firm will not enter
to invest or to operate a commercial set of activities. This from the
intellectual godfather of conservatism in America. Beginning with the
country®s history and it"s origins, most of the transportation insti-
tutions were organized as public authorities whether it was harbors,
water ways, the post roads, the highways that penetrated to the west
through Appalachian such that if one takes a careful look at the role
public authorities in America"s history at the early period, 1 had
characterized them as American as apple pie and | think that historical
record stands.

What of their evolution and development over time? They have continued

to proliferate in number, in size, and in the share of the markets in

which they exist over the two hundred years of the country®s history.

They have been created during historically specific time periods such as

the great wars, World War 1 and Il, so a mass of expansion of public

authorities at the national level. They have also been expanded dramat—

ically during periods of economic depression. The 1930"s saw a prolif-

eration of post public authorities. Trey also have been created 1in

response to specific political reform movements the great reform move-

n ment at the turn of the century held as one of planks in its campaign



reconstitute the economic order of the society. The creation of public
authorities.

Allow me to spend one minute on one such institution on which you will
hear more detail about from Captain Adlum who is not only coimissioner
of the Port of Seattle but has in the last year and a half achieved the
status of the most tenured commissioner in the history of the existence
of"the Port of Seattle and can talk with a degree of detail about that
public authority. Seattle wanted the Transcontinental Rail line to
locate at its harbor. It meant a great deal to the city building
process in the last quarter of the nineteenth century. It literally
gave a way to James J. Hill and the great Northern, a monopoly over its
waterfront. The Great Northern which eventually did come to Seattle
organized and controlled the waterfront. It began to practice not
unlike monopolies elsewhere, monopolistic abuse through differential
rate structures, to its competitors or outright prohibition of the"
transport of goods across its lines from competing interests in insti—
tutions in the midwest. That gave rise to the great reform movement in
Seattle where literally seven to eight thousand people would gather
downtown and agitate for passage of a public authority for the organiz-—
ing of port district in the harbor so as to break monopolistic abuse in
this natural monopoly area. The legislature passed in 1911 and the
volume of trade that occurred across that waterfront increased signifi—
cantly in the period of public organization of the harbor through the
Port of Seattle. We may want to talk about the current period in more
detail as we get intf this session. But the first point | want to make
here is that it is simply indefensible.to say that public authorities
are not a central part of the political economy of the United States or
that they have not been a central part over the history of the country.

Allow .me to turn to what 1 consider to be core question. In the state
that you"re at, if you make a decision on public ownership as opposed to
private, if you go the route of public authority rather than traditional
governmental department. The key issue, 1 think, 1is whether or not
public authorities can effectively combine the hybrid qualities of
public ownership on-one hand and commercial orientation on the other.
Put it 1n different terms. Commercial orientation, marketplace orien—
tation, deals with the question of efficiency. Can a publicly owned
comriiericdl firm act in an efficient fashion. The conventional wisdom
is no. Efficiency is incompatible with governmental ownership and
control of commercial organizations. I"m going to argue that it depends
on how that entity is organized. The inducements that are offered to
management be competitive and efficient and the way 1n which the orga—
nization relates to the marketplace within which it exists. On the
other side of th*e coin is whether or not public authorities can also be
held publicly accountable. Now we .enter the gre*f debate. Efficiency
and accountability are usually posed as antithe® jal one to the other.
You can"t have an efficient market oriented entity in a commercial
marketplace that at the same time is accountable or controlled by the
political system or by the public. They are usually posed as inversed
to one another such that if you maximize efficiency you decrease ac—
countability, if you maximize accountabili+y, you decrease efficiency.



The unique quality of public authorities is the attempt to combine those
two principles of maximizing efficiency at the same time as maximizing
accountability. The way in which that is done is largely related to.the
nature of the organization that is created within the commercial market—
place within which it exists. The inducements to management, the reward
structure to management to operate in an efficiency manner in the first
instance that is to say they have to be given a degree of flexibility, a
degree of ability to adapt to market forces and to behave in business—
like manner without the consistent and direct intervention into manage—
ment decisions by the political system. At the same time as those
entities have to be made accountable by state oversight, by policy
direction, that does not intervene in the-day to day management de—
cisions that must be taken within the commercial marketplaces that the
public authority exists within. ,

Let me turn to the question of organization. Across the lower 48; one
of the curious things 1is there is a great deal of diversity in the
organization of public authorities. That organization, at time?, works
against either efficiency or accountability. Allow me to get ",pecific
with an Instance.

The Port of San Francisco was organizpj as a public authority in 1856.
From that point through to the first third of the 20th century, the Port
of San Fraruisco was the dominant port in California. It"s .organization
was not within the city of San Francisco or the San Francisco bay area
but the entire state of California, with the development of harbor
facilities in San Pedro Bay. Los Angeles, and Long Beach, when the old
bond issues were put to public vote, the competitive character of
Southern Californians was such as to vote against any GO bond that was
floated by the Port of San Francisco because it worked to the disadvan—
tage of Long Beach and Los Angeles so that over time the organizational
form came back to haunt the Port of San Francisco and its origins of
statewide organization was appropriate. It developed the capital that
was needed for the development of the Port of San Francisco, bit into
the 20th Century when L.A. and Long Beach began to operate harl or
facilities, Southern Californians simply voted against any issue that
would advantage San Francisco or Southern California, (indescj the Port
of San Francisco Vo literally be beaten in the competition for cargo by
Oakland and by it"'J cousin ports to the south, Long Beach and Los
Angeles. It's r.ot until 1978 that the state of California finally
relinquishes control of the Port cf San Francisco and gives it back to
the city of San Francisco and its not just coincidental that at that
point the port of San Francisco turns it"s first profit in 20 years
because there was a disincentive to profitability or to efficiency as
long as it was organized on a statewide basis because all excess reve—
nues went to the state o" California.

Here 1s a classic exan:;,e of an organizational design that was not
appropriate to the commercial character of that port. The decentralized
mode that currently gives expression to its organization is much more
appropriate and the results are predictable and are a matter of public
record that the port of San Francisco is simply more efficient and ,nure
accountable under 1its current organization.



Let me look at two areas of the internal organization of public author—
ities. One is the relationship between the commission, the policy board
and management. Last time up | characterized that relationship as
inherent abrasive. Conmissioners have a tendency to dip down into the
organization in management decisions on a day to day basis and vice
versa. Management has an inherent tendency to not carry out policy but
to set policy. The relationship between commission and management 1is
necessarily a war zone and within that war zone battles are waged where
"commissioners who are suppose to set policy and allow management to
carry out tend to want to carry out the policies that they set and where
management that is charged with the responsibility to carry out policy
tends to attempt to set policy as well. The trick organizationally is
to create a designed institution that mandates policy setting to the
policy board and constrains the policy boards tendency to wanting to
manage the firm and that sets management the charge of administering the
policy and not setting those policies. Captain Adlum will discuss one
institutional device that the Port of Seattle has developed. It is a
statement of that port"s purposes and objectives that singles out what
the goals of the organization are. The maximization of the (indesc) of
commerce, water and air, based on the commerce through the port dis—
trict. Secondly it sets out the policy board"s role of what the board
can and can"t do within the Port of Seattle. Thirdly, it mandates the
managerial function and gives a reward structure for appropriate perfor—
mance, for efficient performance, and a set of non rewards for ineffi—
cient performance. That is one way 1in which the war zone can be clar—
ified and where at least constraints can be placed on commissioners from
not trying to manage the day to day operations of the firms and con—
straints on executive and management from not trying to set policy. The
second area that | would characterize as the twilight zone is the
relationship between the public authority and its parental government,
Its sponsoring government. In the case of the Port of Seattle the
parental government 1s the state legislature. The parental government is
simply that agency of the government that gives rise to, that spawns,
that creates the public authority. Anything they create they can
abolish. Anything they create they can also give policy and direction
to. The twilight zone concept is intended to say we know very little of
the relationship between the parental government and Its creature, the
public authority. The greatest abuses 1n the twilight zone 1s where the
public authority does not follow the policy direction that is mandated
by the parental government. There 1is an equal tendency to ere where the
parental government attempts to dip directly Into the organization and
to set its day to day management on a (Indesc) basis. This 1is a very
fine line that we are trying to draw in the twilight zone between the
giving of policy direction and the holding of accountability from the
public authority to Its parental government on the one hand and a
sufficient degree of flexibility, autonomy, on the part of the public
authority to do what it is mandated to do and to be held responsible
through periodic checks on its performance. Let me conclude my obser—
vations with this comment. The tradeoffs that are traditionally attrib—
uted to efficiency as against accountability need not be a necessary, *
Inevitable relationship. Public authorities have proven themselves to
be simutaneously accountable and highly efficient. Part of my analysis
of those public authorities that do that, that are able



to accomplish that is the way in which they have *forked out relationship
the management and executive and the policy board in the war zone, and
on the other hand, the relationship between the entity, the public

authority, and its parental government. I presume that that is part in
parcel of what we are all here for today in looking at the bill 1in some
detail and 1 look, forward to joining you in that exercise. Thank you

for your attention.
ChaiiTTian Swalling thanked Dr. Olson and introduced Captain Merle Adlum.

Last ,Ime we were up we did point out and we are kind of doing it in
reverse this time but these ports and public ports have had some great
successes; however, each and everyone that has the successes some real
downfalls The Port of Seattle when started in 1911 officially rose up
to the Great Depression to be the second largest port in the U.S. second
only to New York and went downhill and downhill. There was a spurt of
business of course during WW 11, mostly due to the military and then it
went downhill again following WW Il and was in one the worst doldrums in
its history until the early sixties. During the early sixties it was sc
bad that, one of our leading TV stations did an hour long documentary
called "The Lost Cargo™. And it showed all of our empty warehouses and
the doors falling off of them. The people started to ask why? "The
Lost Cargo™ did get thei<- attention, they looked to the then port
commission and found that thry didn"t have the leadership that they
thought they should "hove. That commission hadn®"t hired the managerial
personnel that 1t took to do this work and there were even some inves—
tigations as to the propriety of how it was being run. This all led to
as | remember (indesc) Alan Hamilton report which was commissioned and a
study wa:, done of the whole system. Out of that (indesc) Alan Hamilton
report 1 think was a real turn around point again for the Port of
Seattle. Amongst the other things-that happened, a commission was
expanded from three to five. They were elected by the people of King
County and that was even expanded to where they were elected at-large
rather than by districts so that they were there to represent all of the
port and not some special purpose of the port. They did go out and hire
a new management. They let that management hire his department heads
and they did everything they possibly they could. Early after the
(Indesc) Alan Hamilton report they did come up with a document called
"Purposes and Objectives.” I believe the first one was in 1966 and was
done by one of the commissioners and adopted by the rest of them. We
lived with that until about 1973 and found out we st:1ll1 some abuses so
redid that and then feeling that this had worked so we*l 1in 1980 we
commissioned a committee very broadly representative, the League of
Women Voters, people from the city council, the county council, the
state legislature, industry and we really redid that and what |1 think we
have now is an optimum of how a commission should operate a public
utility and how they should direct the management of 1t and leave the
management to the people that they hired to do it. This, 1 am happy to
say now at least turning this 19th yeor | finished, | guess,, next week I
was appointed 19 years ago to fill a vacancy and has now put me in the
longest tenure of anybody there. I think my whole life has bean in
transportation. I started coming up here to Alaska, and a great deal of
it has been with Alaska, about 40 years ago. But the thing that we have
seen as bding real important had not been just the decision of hiring



management, you®ve got to go out and find out what your port is capable
of doing. And we got a long-ways from the waterfront from the Port of
Seattle. One of the things we recognized early on is that the Panama
Canal was having real troubles. And after WW Il the ships are getting
bigger and bigger. So we started developing and working with the rail—
roads, what we called the mini land bridge and the land bridge and we
just plain by passed the Panama Canal. We installed equipment to meet
the newer and faster vessels across the Pacific ocean now as fast as six
days. We couldn®"t even get the material from Yokohama to Seattle in
time by courier* so we installed a satellite system. Now all our
material ct les by satellite right to our computer room where all the
bill of lading are done so that*when that vessel arrives we :;now which
boxes are going by unit train across the country or going by truck or
what ever else goes with it. So it becomes a very highly complex thing,
where one port even enters into trucking agreements so that we can stay
competitive with other ports on the pacific coast. This 1is an ongoing
thing that we are trying to learn what is the best that your port can
accomplish. We now rank number one on the pacific coast and number two
in the nation, number five in the world. We enjoyed a triport seminar
last month in Rotterdam with our sister city of Rotterdam and
Copenhagen, two of the largest container ports in the world. There we
shared experience of how we can build better and better mousetraps to
beat our competition, Rotterdam has its competitor right nexc door Iin
Amsterdam and we have a little place called Tacoma to the south of us,
that spends all of its time not looking for business but how it might
steal purs. -So there always problems that have to be met. Some can be
met by regionalization. Back on the east coast, the New York Port
Authority which 1is now in existence was previously made up of several
small ports both in the State of NY and in New Jersey. They not only
combined all of their ports 1n the state into one but the two states
joined together, they have what is known as -the 51°st state and the New
York Port Authority handles just about as much money as any state 1n the
Union and a lot more than some of the others. So there are a lot of
problems 1n this and what we are trying to do is come up here and hope
we can share with you how we solved some of our problems as they arose.
When 1 first came on the port commission we didn"t have contracts with
labor unions. But we resolved satisfactorily and to my knowledge we
have never been tied up a minute since we did that, we were tied up
several times. IT we can be of any help in any way sharing this expe» -
ence with you and passing it on, because we look at Alaska from our
region as our number one customer. You still produce for us about 21%
of our business so we are just more than happy to help in any way we
can. Thank you.

Chairman Swalling: Thank you Captain Adlum. Early on in one of our
very first meetirgs of the commission we tried to narrow cur- goals. One
of our decisions was that this commission had no business or status in
Washington, D.C. 1in watching the progress of the bill that would turn
this entity over to the state. Our commission was narrowed when and if
we get i, how will be will run it. However, we are all interested in
what"s happening there. Steve Soenkson from Rep. Cato"s office has just
returned from Washington. He has kindly consenf”d to bring us a brief
update of the status of the legislation arid he might even care to make a
prediction.



Steve Soenkson: I"ve never liked trying to forecast weather and 1 don"t
think I1"11 make a straight prediction on the railroad here either. To
give you a little background on myself, 1°m staff assistant to the House
Transportation Committee and I work for Representative Cato on a variety
of transportation issues and | worked with SB 212 when it was 1in the
House Transportation Committee and I1°ve been working with federal
legislation also back in Washington. In Washington, 1"ve worked with
David Rogers of the Senate Advisory Council, Mark Hickey with state DOT
and more recently with Dave Walsh for the Sheffield administration. We
have also been assisted by Tom Allison who is seated in the back of the
room. He 1is with the Federal Railroad Administration assisting on the
transfer and getting information together on the state level and also in
Washington, D.C. Our role has been to help gather information to
legislators and to work with the Congressional delegation in Washington
on the transfer. In general do research and analysis on the issues
relating to the transfer. Were we"re at right now, the transfer legis—
lation is on a siding, it"s on hold at this time. As many of you have
heard and has been printed in the media, Sen. Howard Metzenbaum from
Ohio has a hold on the bill at this time preventing floor action.
Discussions are preceding with him and with other Senate members at this
time on the legislation and its hoped that that legislation can be
brought up before the conclusion of the lame duck session. The lame
duck session was originally scheduled to be completed by the end of this
week, but I1°ve heard that that has been extended at least through next
week and there 1is also the possibility that the session will be con—
tinued after the Christmas holidays. Time 1is very important on this.

We are getting close and down to "the wire but we should know in the next
few weeks how its going to come out. As far as the legislation itself,
its in content and the objections to the legislation remain the same
through all these discussions. There have been quite a few discussions
with the House Interior Committee which has particular interest in the
legislation now. The House and Senate Commerce Committee in the Con—
gress that have been working with the bill all the way through and those
kind of discussions are proceding also. The legislation is on hold and
if time can work with us for a change we will have a federal railroad
transfer bill.

Chairman Swalling: Thank you Steve. Tom, 1 dvdn"t see you come in. Do
you have anything you care to add to Mr. Soenkson®"s remarks?

Tom Allison, FRA: No I really don"t have anything additional. I think
Steve did a good job. The primary problem that he alluded to which is
time. There may not be time in the lame duck session to pass the
transfer bill but there is some chance. We won®"t know the answer to
that for at least a week or more. I can tell you from the view of the
Federal Railroad Administration if passage in the lame duck session is
not successful that certainly our goals of transferring the railroad to
the state do not Change by the fact that we are getting anew Congress
in January. Certainly will be pursuedat that time. The problem that
we are facing now (indesc) the abilityof even one member to hold up the
legislation. The time encumbrances will not be present so we will not
be present so we will continue workingon the transfer of this railroad
to (indesc - end of tape).



BREAK

Copies of SB 212 were passed out to each table during the break.
Chairman Swalling introduced Yale Lewis of Wickwire, Lewis, Goldmark and
Schorr of Seattle.

Yale Lewis! First of all, its a pleasure for Mr. Johnson and | to be
here. This 1is a project that we have extraordinarily interesting. My
firm, though it is a Seattle firm, has been involved in legal matters 1in
the State of Alaska for a long and its a pleasure to be able to offer
assistance in something that we think 1is so important to the state. Let
me give you a little bit of b-:kground on the two of us. Then 1"d like
to explain how this bill was developed. The procedural processes that
led up to this bill and what we were asked to do and how we attempted to
do it. First of all, 1 graduated from college in 1962, in economics and
went into the Navy for four years where 1 was a submarine officer worked
for Southern Railroad, then went to law school, came out to the pacific
northwest, worked for a federal judge in Oregon for a year then began
practice in Seattle. My principle areas of interest have been advising
various groups of people, either public or private who wanted to under—
take some new project or convert some project offering advice on various
ways to structure the new entity. Sometimes our recommendations are
that it should be for profit, sometimes it should be a governmental
agency and sometimes a public authority. We have had significant
involvement in railroad law over the past 3 or 4 years as well as public
land law. Gerry Johnson and | were involved in the Milwaukee Railroad
Restructuring Act in which we were retained in that case to represent
the State of Montana which was interested in trying to preserve the
Milwaukee Railroad lines across the western states. We were involved in
the Staggers Rail Act and appeared in a-number of ICC rate regulatory
processes. | am a practitioner before the Interstate Commerce Commis—
sion. Mr. Johnson, p;ior to coming to our firm was first legislative
then administrative assistant to former Sen. Magnusson. He also In his
further experience worked with private developers in Seattle and worked
as a legislative aid to the Seattle City Council. We represent seven or
eight public authorities in the Stv J Washington and we are currently
advising the City of Seattle, the City of Olympia and the City of
Taccoma 1in possible tax syndications of a variety public buildings and
ways 1n which the public entities in cooperation with the private sector
can get some new capital for their capital projects and at the same time
blend with the private sector and pass to the private sector certain tax
advantages that public bodies can-"t take advantage of. Often they end
up looking for something likea public authority for the railroad that
you are considering here. We were first contacted in late spring of
1981 when the attorney general called and said that 6 firms were being
contacted that had railroad expertise and asked 1f they would be Inter*
ested in representing the State in this particular process. We said
that we were extremely interested. We submitted resumes®™ and there were
interviews and we were ultimately selected by the attorney general to
represent the Department.of Transportation. So from the beginning there
was some ambiguity as to who our particular client would be. We were
advised that there were a number of strong interest groups in the state
that had very strong interest and feelings about the subject- and we were
warned of that. Subsequently we worked with a three persoi. policy



committee, the attorney general, Jessie Dodsen of the Governor®s office
and the Commissioner of Transportation. They had an additional staff
with whom we worked, but the three of them made policy through the first
year or so. When the legislative session began last year we were sort
of loaned or turned over to the legislature and began working with the
legislative leadership. So from a traditional lawyer-client perspective
our client throughout this has been the Department of Law, the Depart—
ment of Transportation, the Governor and the Legislature. As you all
know, all of those entities don"t necessarily see the same way on
anything and there was a lot of disagreement among them on particular
issues of this bill. We tried to handle this by simply pointing out the
questions that had to be answered, trying to advise on the consequences
and having somebody else fill in the blank. Often the blank was filled
in daily, different ways. We have a stack of drafts of the legislation
about like this (hand two feet off table). If one were interested, one
could go back and see the alternatives that were rejected along the way
along with some notation as to how they ended up Deing the way they are
now. We were asked to advise the State, first of all on the entity, on
the issues that had to be answered and assist in the drafting of the
state legislation assist in the draft of the federal legislation and
attempt to make them consistent. The other thing that would be helpful
in a general way is to share with you the policy of that committee, the
Governor, the attorney general and the Commissioner of Transportation.
There were ten of them:

(1) The State should be insulated from legal and financial liability for
the railroad®"s tort, contractual and debt obligations and liabilities.
(2) The State Itself, as distinguished from the railroad, should be
insulated from Interstate Commerce Commission jurisdiction and regu—
lation. What that meant is that the railroad entity was to be set up in
such way that _there would be an independent entity to be regulated by
the irC so that the ICC didn"t get an opportunity or be required to
review all the State undertakings as it would have if the State itself
were the railroad operator.

(3) The railroad entity should have an independent capacity to obtain
tax exempt finance.

(4) The State operating subsidies to the railroad should be precluded.
(5) The State should have the ability to enter into service contracts
with the railroad. The State should also be able to invest in capital
improvements for the railroads facilities and rolling stock, and for
track expansion and major rehabilitation. If you notice, the dis—
tinction was made between state involvement in operating subsidies and
state

involvement in major capital expanrions, rehabilitation programs.

(6) The railroad should provide the best possible combination of high
quality and low cost transportation.

(7) Railroad operation should be insulated from political pressure
generated by the railroads competitors, suppliers, shippers, lessees,
lessors, and of course from the state legislature itself.

(8) The railroad should be subject to state oversight an<i intervention
only on narrow, specific areas. One, to prevent insolvency. Two, to
insure continued service. Three, to require or preclude expansion or
substantially change! service levels. Four, to prevent borrowing debt
that can endanger the state®s borrowing capacity.



(9) Transfer of the railroad should be accomplished in a manner that
would cause the least possible .disruption to the state employee pay,
benefits and retirement system.

(10) The relationship between the state and railroad must conform to the
state constitution.

As we began on the first part, the first thing we were asked to do was
to advise this policy committee on the substantive issues and decisions
that would have to be made by the state as it made a decision on how to
set up and operate the railroad. In that context we reviewed first the
draft Senate bill that had been introduced the previous session by
Senator Kerttula. We were given and reviewed carefully something called
the Statewide Rail Systems Study which was commissioned by the State.

We referred.to it as Bivens 1, Mr. Bivens and John Gray of Wt
University of Alaska worked on that for the State. They did a subse—
quent. that we referred to as Bivens Il. The third was a document
entitled "An Assessment of the Alaska Railroad Ownership and Operational
Alternatives” which was published in July of-1981. A study had been
arranged for a conmission by the state legislature called "Alaska PubVk
Corporations: A Framework for Assessment™. Those were the principle
documents and we relied upon for our subsequent work. We obviously
looked at scores of other articles we have. We have bibliography that |
would be happy to share with anyone who 1s interested in that much
detail. The way wa then broke up the area that needed to be the subject
matter area into five broad subject matter areas. The first one was land
and property issues. Obviously the most important thing.that was going
to be transferred was land with Improvements and personal property,
typewriters, rolling stock, locomotives. The property would be encum—
bered by leases tht're would be options and all of that type of thing and
we were asked to advise .in how the state could figure out

what it was getting from the federal government and how the state should
deal with that broad category called property once the state got 1t.

The second broad issue was the regulatory issues. What would be the
regulatory framework for the railroad once it was transferred to the
state. Would it make a difference what form it was organized under?
Would that effect the regulatory Issues and climate? There were broad
employee issues running from simple- things like transfer of personnel,
of records, issues involving labor unions, the right to organized, the
right to strike, personnel systems, pensions, profit sharing, the whole
works. There were tax Issues, those state, federal, local Issues. How
would the form of organization effect the entities tax status under
various local, and state and federal tax laws. And last, the simple
entity issues. Sc there were five broad areas. We divided the work
product into those five areas and comparing lists of questions that
needed to be answered without any regard to what the answer should be
and began working with the state staff with the policy committee. We
drafted preliminary memoranda that identified the issues and the conse—
quences of various decisions. The draft memoranda were then circulated
and reviewed with a variety of state departments, the Attorney General®"s
office, the Governor®s office, the Department of Transportation, rail—
road management, railroad employees where appropriate and various
interest groups in the state that we were directed to consult with.
During the course.of the consultation various people met with and
received comments from the State Chamber®™ of Commerce, Fairbanks,



Anchorage Chambers of Commerce, Commonwealth North, Resource Development
Council, Railroad management and leadership of various unions that
operated on the railroad property. I think that is it in a general way.
We are prepared to do now is go through the bill after to responding to
questions that might be asked now. Chairman said that there might some
people that simply wanted to get answers to specific questions then
leave. We will answer these as well as we can now. At the conclusion
of that | thought we might go through the bill on a section by section
basis. Mr. Johnson and I will alternate going through the bill trying
to identify the critical 1issues and explaining how they came to be.

Some of them we as lawyers had opinions on that we thought that there
were very significant consequences and we advised the people we were
working with 1in those instances. Most of them we simply identified
issues, question marks and did not supply the answers ourselves. We
have some recollection of how the answers came to be or the rational for
them. There were lots of them that we would be indifferent to in.the
sense of offering advice. How much should commissioners get? That was
simply a blank. How many commissioners should there be? 3? 5? 15? Who
shculd be the composition of the commissioners? There were issues such
as the separation of power concern between the governor and the legisla—
ture. We were Very sensitive to those and basically tried not to take
an issue on those. We were representing both the executive and the
attorney general and we were cognizant there was a dispute and we made
an effort not to characterize answers that would appear to weight that
overall struggle that has been going on here ever since statehood.

There are some issues such as the appointment power of the governor, the
relationship between the governor and the legislature to initiate action
that we can simply identify to you as issues and explain why they were
solved the way they were. There were other issues involving tax conse—
quences and regulatory consequences that we had more precise legal
judgments about.

With that introduction. 111 turn this back over to the Chairman.

Chairman Swalling: Is there anybody in attendance, who has read the
bill and who has a specific question that they would like to address to
Mr. Lewis?

Jim Harla, Anchorage Chamber of Commerce: Thank you very much for
coming to the State of Alaska. I think you comments have very informa—
tive and provide some background information that we have not had at
least from our viewpoint. My question is: What thoughts or discussions
went on with regard to p 7jcing the railroad into private ownership,
either initially, or midterm or long term?

Lewis: That issue was constantly if not on the center of the table
lurking in the background and was reviewed constantly. When we started
we were going to do a analysis of all three alternatives, a full blown
analysis of all the consequences of all the different-consequences of

the three different forms ov organization, a line agency, private
ownership or public authority. However, we were asked, because of the
press of time to concentrate first on the public authority alternative,
in part because that was the conclusion reached by each of the predeces—
sor studies | mentioned, Statewide Rail Systems Study, Bivens |1 and 11,
and the Assessment of the Alaska Railroad Ownership and Operational
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Alternatives. It was | think perceived by the people we were advising
as an open question but that the most likely conclusion would be a
public authority and so we were directed after some initial discussion
to focus on that one first with the understanding that if time permitted
we might be asked to go back and do the same type of analysis on either
of the other two alternatives. My .impression from listening to dis—
cussions however, was that the concensus of the people we were working
with seemed to be that simply in the short period of time was not that
the most likely alternative would not be private ownership at least at
the outset. The state bill does not in any way preclude private owner—
ship. In fact there is a specific provision for private operation. It
is very short in terms of the amount of language devoted to it but it
clearly provide without any additional legislation the alternative for
private operation. I think that the decision was that if the railroad
and all its property were actually going to be divested by the state,
that the legislature itself should make that decision. The state bill
that"s before you gives the commission or the railroad authority the
legal power, without going back to the legislature to contract with the
private sector for operation and management but it would not permit the
railroad authority to commission itself to divest the state that proper—
ty without going back to the legislature. My 1impression again® was that
there was no sentiment either in the legislative or executive branches
for giving the railroad authority the right to divest the state of the
property without putting that issue back to the legislature. So the
distinction was made with this bill between private operation and
private ownership. The legislature reserved unto Itself the issue of
ownership. Mr. Johnson has pointed out the federal bill also conditions
the transfer that 1t be operated by the state and those provisions
change. One of the things unfortunately, that has happened, 1s when
somebody in the state says that this railroad could make x-hundred
million dollars and be very profitable then congressional people from
other states say "if the railroad is so profitable then the federal
government 1s not going to give it to the state of Alaska but will sell
it". The Congressional debate to some extent goes the opposite direc—
tion from comments made here. The bill as of the end of the day yester—
day, though had a restriction on ownership and required that the state
operate 1t for at least five years.

Harle: Thank you for your comments. I have one other general type
question. In general, some of the discussion o/ what we refer to as the
old Senate Bill 212, the nominal 55 page or so version, much of the
justification for Its length has been that most of the statements in
that legislation are required by law. Would you comment on that state—
ment and maybe explain your feelings on how much of bill is required by
law?

Lewis: I"m sure what the statement "required by law" means. I think
the state could in fact simply set up a commission, turn the railroad
over to 1t and conclude. And that would be a lawful piece of legis—
lation. Maybe what you®re referring to 1s there are issues that have to
be answered. They can ”be answered either in lawsuits or by the legisla—
ture.



Harle: What 1"m referring to is that due to the fact that the railroad
would be either a public corporation or some subsidiary of the legisla—
ture. Due to that fact, that there are certainrequirements of law to

protect its operation, to manage its affairs.

Lewis: I think I understand what you mean. If it were going to be
turned over to the private sector, it could be just sold. There could
be a bill that said that we will sell the railroad at public auction.
That is all the legislature would have to say. Then the way that the
private entity would be operated would be effected by all the other
millions of laws that affect the private sector operation. Ifit 1is
going to be a state owned railroad, state owned property, thenas a
public agency there are a wnole raft of other pieces of legislation that
affect it. At that point if this legislation doesn"t deal with specific
issues then people will turn to the laws th-*~ affect the state 1in
general. For example, this bill exempts mum of the railroad®"s opera—
tion from the state®s Administrative Procedures Act. And in its place,
it attempts to draft a less restrictive and shorter provisions. The
bill could have simply referred to the Admin. Procedure Act and this
bill would have been very short. But then the whole of the Admin. Proc.
Act would have replaced that which 1s here. The same way with conflict
of interest, with constitutional provisions. Your constitution is very
short. It talks about the number of departments that can exist in the
state and the agencies have to be in one or the other and there are a
number of state supreme court decisions and a lot of litigation dealing
with that. We tried to take all of the things that we knew had to be
answered, either by this legislation or by the existing legislation and
tried to ask the policy committee how they wanted those questions
answered. If they said "we are quite content with the existing state
law” on conflict of interest, public disclosure, or open meetings or
Administrative Procedure Act, or those kinds of things,, then this bill
simply adopts those. Where the decision was made that the existing
state purchasing, bidding laws were too restrictive for the railroad
then we attempted to draft less restrictive provisions and put them here
so-that there would not be any doubt about when somebody came in said
all public agencies have to bid and rather than leave that open for a
lawsuit we tried to deal with those particular things here. That"s an
example. The public open meetings act is where we should air those kind
of things. I*m sure we left some out which the local lawyers of this
state will be delighted to find out. There will actually be litigation
about this but we tried on the basis of our experience to go through and
have the leg Mature specifically answer everything that is normally
litigated about. One, we also, and | have a copy here, in the course of
preparing this we took the provisions of the Alaska Code that would be
applicable 1f we had not granted a different onu in the bill. If you
put those on a bar graph and you took all the words in S 12 it would be
about that high and 1f you took the existing legislation that is excluded
by thesa it would be something about like that. So, it is long but the
effort was made. The reason it is as long as it is was an effort to
draft lesser restrictive prdvisions to the existing state legislation
that would presumably be applicable in lieu if this legislation were not
adopted.



Harle: Could you realize then, and it would be very subjective but
could you make a general estimate of how much of the old SB 212 related
to the required legislation in the nature you just discussed. The 55
page version.

Lewis: The one the legislature was considering at the end of the last
.session?

Harle: That"s right.
Lewis: Your question again?

Harle: In terms of that bill, how much of that bill was required due to
the fact that it was a government or public authority? How much of the
legislation, in an effort to streamline the legislation that may be
required was the total content of that legislation. I"'m looking for
just raw numbers in terms of 70% of the legislation was required to
streamline the existing laws of the state that apply to the railroad.

Kerttula: While you"re answering that question, 1°d lik« to point out
that there are two or three items in this legislation that pertain to
errors or oversights or mistakes that were made 1in previous port author—
ities that we wanted to avoid. Of course, that takes a page or two or
three. For instance, not only do you not want political 1input directly
involved in deciding what the railroad is going to do out political
bodies, you want reverse. You want the railroad to perpetuate itself as
has been accused in the New York-New Jersey port authority. You want to
perpetuate something that®"s (indesc) hot public interest or just in
their particular interest by virtue of law being buying and selling
legislators and so on and we wanttj to put a strong exclusion from that
particular experience. There are things like that that occur in this
bill that add to number of pages but if you got into it you would see
the reason and you would probably want to keep it.

Harle: No, my comments, Senator, aren"t related to the length of the
bill. That"s probably been an overstatement that has carried on in the
past. The concern relates more to how much structure a public corpo—
ration requires as opposed to a private operation with limited controls
by government.

Lewis: If the provision here were to sell the railroad and simply set
up an agency to receive title to the federal property and then sell it
to the private sector, it could be very short. I don"t think that"s

what you"re asking but I"m not really able to answer.

Harle: We"re discussing an issue and a policy and 1 think your comments
are very well taken and 1 thank you for them.

Lewis: My comments about the. federal legislation to which 1 really
intended to defer to him later-, Jerry was going to give it after we"ve
taken these early questions. Give a brief comparison between the
federal legislation and the state legislation. The provision in the
federal legislation that relates to resale by the state at the end of
five years is a much more complicated provision. I gave you a condensed



statement that could be construed erroneously. Basically in a more
detailed form it talks about whether the state sells it for a profit
over it receives more money, a ratio between assets and liabilities, a
transfer, the state receives from it. It is not a prohibition against
transfer and also that was sale having to do with operation. So, what 1
would like to do is retract what | said earlier deferred to Jerry
Johnson to cover that and the part of our presentation we had intended
to deal, with federal legislation.

Chuck Smith: I"m representing myself as a long time interested Alaskan.
I"ve been interested in the Alaska Railroad program since the late 40°s
and early 501s when I worked with the railroad. First of all, 1 would
like to thank Senator Kerttula for putting together this very interest—
ing forum. Last month"s forum with Captain Adlum and Professor Olson
was very interesting and informative and it certainly served a service
bringing that to us to tell us a little about public authorities. -My
area of concern or interest is in the governing body of the Alaska
Railroad in the public authority area that Professor Olson spoke about
and that you have alluded to also. I preface these remarks to Mr. Lewis
and Professor Olson and perhaps even to Senator Kerttula.

Speaking in relation to this commission management concept of governing
where we have the policy body which is the commission and the management
who are responsible for implementing this policy | would assume under
this arrangement that the commission would be appointed by the governor
with legislative approval with the commissioners probably serving on
staggering terms to assure continuity in the body of commissioners. I
would wonder if we could not draw a parallel with some public author—
ities that we have in operation today in relation to this public author—
ity or Port of Seattle that had been discussed quite extensively in the
last meeting we had last month. Is not the public school system today a
parallel of what has been discussed here with a school board that is
elected by the public operating as a policy body dealing with the
management school administration. I had to chuckle when Professor Olson
mentioned with this type of arrangement it very often develops into a
wai zone. This is very. Those of you have followed school operation
since statehood that very often there have been war zones because of
this. But the question 1is 1is this not a parallel of what has been
discussed and proposed. 1Is that not a parallel of what we have as the
governing body in our public school system?

Kerttula:. | can say that there are some relationships we"re discussing
here. One thing 1is, constitutionally and I know I°m interfering in a
way, constitutionally 1 don"t believe the legislatuic has the right of
confirmation of the railroad ccmmissioner appointments by the governor.
We think we should have and think there®s some good public interest
having it but we"re not at all we do have. That"s a question yet to be
answered. I presume that the legislature doesn"t have the right of
confirmation of those particular people. The school board concept that
you mentioned and-1 suppose you both knov: it"s kind of a superficial
way, there are some relationships at this level 1 suspect between the
board and the management. Mr. Kelsey asked me would the legislature
interfere, and that was our conversation, and | too noted that in the
University of Alaska, in our state school boards, we don"t interfere



except at times of budget. This case | don"t think we._have particularly
have them with the railroad. It has it"s own. It may come to the
legislature for an appropriation for new construction or something but
by and large it has its own area of hopefully reaching a break t/en
point and not coming to the legislature for funds like other public
entities would. I don"t think we"ve tried to interfere with the rail—
road operation at least at this stage of our development at all.

Lewis: I can elaborate on that. Very briefly, and we"ll go into this
in much more detail. This particular bill makes it very difficult. It
narrowly prescribes the things the legislature cun do and it carefully
prescribes the form in which the legislative oversight or intervention
has to take form. So, there is a pyramid. Three tier approach. This
bill vests authority in the board of commissioners and then it deal 1in
some specificity with relationship betwee;. the board and management a
lot” more specifically than one might gather on a first reading and it
requires the board to delegate a fair amount of managerial responsibil—
ities to management and it reserve? lo the board certain things that the
board has to approve itself. That"s to make the board be accountable
and responsible but delegate most things and this bill delegate most
managerial decisions to the management as in a normal private corpo—
ration with a board of directors has responsibility and delegates to the
chief executive officer. It also very specifically describes the
relationship between the board and the state legislature. We"ll go over
that in detail. But there is no way that the state legislature can
intervene in the managerial recisions which this bill delegates to the
management. Meaning management like chief executive officers and
operating officers. They have to go through very formal processes and

the state itself can only reach the commission. It can- not reach
management.
Chris Gates, Port of Anchorage: I appreciate you ~ing here very much

and for the opportunity to convene such a forum, for those of us who
have been trying to stay abreast of this particular piece of legislation
for the last two years, you“ve just tripled my knowledge on the way that
the legislation was.put together and |1 appreciate you relaying the facts
that in fact there was a policy committee and that they were given ten
directives to start with. I guess my first question 1is were you given a
specific directive as to land issue, especially native lands, as far as
the Alaska Railroad were concerned and how those were to be addressed by
tne state?

Lewis: Yes and no. Actually, 1"m glad for the opportunity. I should
make one other thing clear which I should have done earlier. We did
not, because my firm has represented the Arctic Slope eskimos since a
long time ago, we made it clear that we felt there woulo 1iea conflict
of interest that would preclude us from advising arepresentative in the
state in the native issues themselves. And, since that time, the state
had as land commissioner and other people who were well versed and
competent in that area. We did cur best to maintain an absolute strict t
separation between the discrete Issues between the railroad and the
native corporations or villages that railroad property went through.

That was done by the commissioner of Natural Resources, land. We dealt
with all of the other land issues. Now, so with respect to the other
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land issues that did not involve the native corporations. We asked what
the state was getting. There had never been a survey to this day. We
advised the state to hire appraisers end people to go out and survey the
property. In fact, the state hired otter people to do that and a very
extensive survey, not survey in the sense of survey instrument, but a
property, document survey has been donf in which we assisted and took a
major role 1in going %0 the various state and federal agencies and
looking at the lanii document. And, basically, the way the railroad
property worked originally, if there was a certain recognized right of
way and it was presumed that people could mo**e or less tell whe”e that
was from the railroad. You looked x rumber of feet this way and you
looked x number that way and where the tree lines where or whatever
there was that was the railroad property. So one of the first things
that we recommended in a very absolute recommendation, we said you have
to determine what it is you"re getting. You do that first by document
and we can do the document searches foi you but you need other experts
in document searches who can develop these further and then at some
point somebody goes out with surveying equipment and surveys property.
Now there are hundreds, thousands of leases, easements, recorded,
nonrecorded property that has come and gone, all the homestead laws, all
the townsite laws, all of the laws that the state operated under have
effected railroad property. You just know if you deal with real proper—
ty in Alaska that they effect them. There®s no where that says these
statutes effect them. That survey is still ongoing. We recommended the
inventory be computerized and turned over to the state by the Federal
Railway Admini.tration ahead of time. We identified at the end of this
a number of property issues and areas that would belcontroversial.

There were leases that have leen entered into over the past years. Some
people think they®"re gccd leases, some people think they®re bad leases
and tZ.ere are will and property improvements that have not been con—
structed on land that would appear to have been leased by the people who
made them. So, we basically pursued and attempted to pursue a systemat—
ic inventory, a physical inventory, a document inventory and a legal
inventory of the consequences of these various operations recorded and
unrecorded.

Kerttula: If 1 could touch base just slightly on this issue, too.
Remember this is all federal land essentially so you could put the
railroad where you wanted to. It went at a 90 degree angle to my piece

of property. Everyone of us has experiences here"on the edge of
Anchoraae where expensive housing is overlooking a very narrow
riglt-of-way on a track. We went back to Washington D. C., twelve state
senators, and we invited some members of the House. The majority of the
state Senate.# There were other meetings on the east coast at the time
so we could get that number together to go back and talk to the senators
on the transfer part of it. Of course this dovetails in, the acceptance
of management that would dovetails in with the transfer. We developed
the slogan, the bottom line of which was, if we had all the liabilities
of the railroad, we wanted all the assets and that the native corpo—
rations that had some theoretical claims during the transfer moment
under Section 3(e). We wanted them to get their claims settled out of
other lands, other federal la"ds but not the railroad lands, not the
gravel, the dense rock, or the staging areas in Anchorage, or other
values. The railroad would not be acceptable, 1 don"t think, if we had
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to buy and rent, buy gravel and rock, and rent space for staging and the
various areas of Seward, Anchorage, and so on and Fairbanks. We have,
fairly pitched battle and I1"m philosophically implying in a different
direction in regard to the arguments 1 had to pose dealing with the
native corporations and I got for a little while somewhat heated. I
think since then they®"ve recognized that the future of their export it
is necessary to keep this railroad viable and | think they®ve withdrawn
a lot some early positions but not entirely. But we did reccjnize in
the transfer legislation the need to be certain that we didn"t up front
destroy the railroad in its infancy before the state acquires Iit.

Chris Gates: Thank you very much andl know we"ll be getting into
detail discussion of the provisions andlook forward to that. Professor
Olson, do you think that the provisions of SB £12 adequately address the
efficiency vs. accountability issue?

Olson: When we get into "ome of the specific provisions | happen to
have several questions that | want to raise. They are more on the
certainties at this point than problems and they are at the margins. In,
terms of the core of the document of the relation®nip of the parent
government, the legislature, the entity, which was one set of my com—
ments, and in terms of the relationship of the board to the executive
and to management, | think that this approximates the kinds of con—
ditions that you want to begin with and when we get into the specific
provisions | want to make that point but also raise a couple of issues
that frankly that are not self evident in the bill. What they mean,
they may be in the language of the law which 1 am not an expert on. The
general response of the question is 1 am impressed with this bill with
respect to the two areas that | raised cautions flags about.

Gates: Mr. Lewis, will you be disposing of any documents or bibliogra—
phies or any directions from the state to your firm regarding this
legislation in the near future?

Lewis: We, 1 think, would not ever be doing that. I would assume the
governor or the legislature might. We had a, even though it was not
clear, whether our clianc was the executive, the legislature, or the
attorney general, we had attorney-cllent relationship and did our best
U point both sides of the issues so there were areas were we said 1f
you take this alternative there are consequences which could be harmful
and if the state choses, sometimes that was on both sides, we said you
have two alternatives and they both had bad consequences and here they
are. The state at some point will chose one or the other of those two
alternatives. If they chose to release a document which we pointed out
the liabilities attached to the form they took then that will be their
perogative but we do not have the power to breach the attorney-cllent
privilege that is maintained by the governor and the legislative lead—
ers.

Gates: Thanks for your time.

«
Kerttula: I think it should be point out to that Ken Shc-ppara and Al
SwalUng position of interested of public citizens with a great Q”al of
knowledge of the railroad brought to several of the legislative Iroup,



including myself, brought to their early attention some of the problems
we"ve just discussed and thought it v/as necessary to resolve them before
the state accepted responsibility for the railroad. They"ve been
several years, at least two years, bringing to my attention some of the
problems before, they were appointed to an official body to help resolve
and make recommendation. They just diJ it as public-spirited individu—
als.

Jerry Ward, Representative-elect, Alaska House of Representatives: |
need to clarify one point here that 1 have questions on concerning the
actual chemical make-up of the public commission as such. I notice that
we had a fairly learned gentleman that has been serving on the Port of
Seattle and 1 another person, a friend serving on the Port of Tacoma and
I understand there"s some conflict there. Nevertheless, those are
elected positions, am 1 correct.

Adlum:  Yes.
Ward: And, within our formula here, 1 do not find and | have to plead
that 1| very quickly read it, 1 would like to know what consideration

taken the top 100 public authorities in the United States that are
profitable, how many are public authorities by election, how many public
authorities by appointment and does it make any relative difference
whatsoever?

Adlum: One of the most argued points that you can come up with whether
you get a better commission by election or a better one by appointment.
I"ve been working on this and studying it around the nation. In fact
that"s why Dave took a year®s sabbatical and worked with the port. I
don®"t think there is a real gooJ definite answer. You can get a real
good commission by election, you “n get a real lousy one by election.
You can get, depending upon who makes the appointment, a real good
commission by appointment. I"m inclined to beliesT you can get an even
better one, that way. But I think that they should be confirmed by the
legislature so that once they were appointed and confirmed they would
then be on their own and not /.mswerable to the guy that appointed them,
(indesc) you can get Into the Los Angeles where you signed your resigna—
tion at the time you are appointed so 1f anytime the mayor wanted to get
rid of you all he had to do is pull it out and put a date on it.

(indesc) its a hard question to answer.

Ward: Alaska appointments aren"t like that, yet. The follow-up hina
1s the ports and the public authority, 1 wanted to break away from norts
for a second, because | think a lot of this has been based upon the
authorities of other public entities. The Port of Seattle has the right
to tax, 1is that correct? Is that incorporated into this in any form or
fashion?

Lewis: No. This commission does not have any tax power.

Ward: OK

Lewis: That was one of the things that | said earlier. We presented a
list of questions and one of the questions was. Well there were two
questions that were related. Will this entity have the right tax? The
answer to that we were given is no. The other question was, Will this



entity have to pay state and local taxes? The first answer to that no,
then it was no, then yes, no, yes, no, yes, then it ended up being no.
But there is a provisions here in lieu of taxes. So basically, the
answer to the second question is no, kind of.

Olson: Can 1 just make an observation about the first question. What
Captain Adlum had reported is correct. And he and 1 did struggle with
the question of appointment verses election. The election of commis—
sioners is fairly distinctive to the pacific northwest and reflects the
political movement that originally created these entities back in 1910
and 1920. When you try and impose the election of commissioners on the
Alaskan Rail, it simply doesn"t work, 1in the sense that port districts
are drawn around county lines. You have a bounded territory, a politi—
cal jurisdiction that is pre-existing. When you at the impact of the
Alaskan rail, there is no pre-existing political jurisdiction, whether
county, region or otherwise that bounds the economic activities of the
entity and in that sense, appointment is almost inevitable by my calcu—
lation as a political scientist at least. You have to have congruence
between the impact of the entity and pre-existing political boundaries
and that does not work with the Alaskan Rail.

Ward: Within the State of Washington also cannot other existing politi—
cal authorities own property within a port authority. Can they form
their own port authority such as a farming community farther out? No?

Adlum:  No,. The Port Authority of Seattle is really the Port Authority
of King County. You can have more than one authority in a county, if
it's set up that way and | think that"s true in Everett and in some of
the smaller counties were they set up a port authority to build a boat
marina or something of that nature.

Ward: One last question. I believe that Washington has been doing much
longer. Is it now under consideration to form some kind of united
public authority for ports within the state of Washington.

Adlum: What we"re using is a regional port authority.

Ward: Which 1s where we"re starting out now.

Adlum: There 1s a lot of merit to a regional port authority at least as
David and | have studied, if you have a real regional economy. Such as
Puget Sound as on region. I think you could look at the Columbia River
as another region. The Bay area as another region. Your competition
lies between these regions and not within the region itself.

And a regional port authority can stop this. You have one example here
that I can"t get an answer for in your state. I understand that you
have two grain elevators being built and you don"t have any grain to go
in either one of them.

Lewis: I can give you a slightly more elaborateanswer. Section of the
bill 42.40.030 provides for the board which includes 6 public members,
voting public membet ,, appointed by the governor. One of the provisions
is that at least 4 public members must be selected from areas served by
the railroad. So of the 6 voting members appointed by the governor,
four of those must come from the Rail belt. They could all six come from
there but the legislation requires at least four of them. Now obviously



that is something that the legislature could change. It could say they
all do or none of them have to. But the way it exists right now the
decision was made in this bill, by the legislative leadership that there
would be 4 Rail belt representatives. At least four.

Any other specific questions before we go through in more systematic,
section by section analysis?

During the lunch break, one thing that we could share with you, if
you"re interested, we have the side by side comparison of the provisions
of SB 212 with the provisions of the normal state statutes that were
replaced. So you can thumb through this. This shows the provisions of
212 and this the provisions of state law that were replaced by these

provisions. They are done on"a section by section basis. In a very
short time you get into pages that are blank, that 212 just deleted the
existing state law. I don"t have enough to distribute but you are

welcome to look through them and take notes if you like.

Well, we will go through the eight article. As | mentioned earlier
there were 6 lawyers from our office, experts in different areas,
employee, tax, property issues that are not here. Gerry Johnson 1is
legislative expert in general and has specific expertise in drafting
both state and federal Ilegislation dealing with energy and transporta—
tion. My background in more 1in entity in a general sense, and in
transportation in a specific sense. We are going to divide this up
arbitrarily. I"11 take one article, he"ll take the next one. And
during the course of this we"ll probably confer on to the other and
perhaps there will be instances where we wish we could defer to one of
our gqther 4 colleagues who 1is an expert in a section and who is not
herel We"ll do the best be can to answer the substantive questions in
all of these six area that we mentioned at the outset.

First tFere are findings. They run for thrci pages» These are legisla—
tive declarations. These really do reflect more than anything else the
statements, philosophies, goals and aspirations for the railroad for the
legislative leadership. We assisted them in drafting them. They deal
with a variety of areas. Some of these are in here to lay the founda—
tion for exemption from federal taxes, to lay the foundation for tax
exempt financing, to lay the foundation for .an exemption exempting the
state from certain regulatory restrictions if it owned the railroad
itself. And they are designed to track the federal legislation. Which
reminds me, I1"1l turn the mic over to Gerry to give a 5 or 10 minute
synopsis of the federal legislation. This is what we had intended to do
at first. He will go through and give you a brief summary of the
federal bill as of midnight last night and draw your attention corre—
sponding state legislation. I think it would not be helpful for us to
get into a long debate on the merits of the federal 1egislation, because
there 1is nothing that any of us can now to affect that one way of
another. That is not true of the state legislation which this commis—
sion will have an active role in. So the point of this exercise will be
a brief summary of tho federal law to point out the corresponding
provisions of stcce law.

Gerry Johnson: I"Il just give you a very quick review of the federal
transfer legislation and this represents a later generation of S1500 was
which you are basically familiar and | think more than anything this
quick review will serve to refresh your memories. Tom All"_son and Steve



who have also been working on this closely should feel free to make
additional comments as appropriate. Federal legislation also includes
findings some of which are merely recitals of congressional intent
regarding that proposed transfer. Others have specific purposes with
respect to state objectives and the operation of the railroad. One in
particular goes to the issue that has been raised recently by the
attorney general regarding the ability of the railroad authority to
operate independent of the state appropriations process. As you know,
the dedicated revenues questions 1is one which has been controversial in
this state and the federal legislation attempts to suggest that to
transfer to the state of the railroad is in fact pursuant to a federal
program which is one of the exceptions that are provided in the state
constitution for the preclusion of dedicated revenues... The federal
leoislation goes on to provide a series of definitions. I would draw
your attention to the definition of state which can be either the state
or the state owned railroad as the context requires. That"s done that
way, it"s also accompanied by the way, with a specific definition of the
state owned railroad which is used when specificity is necessary. But
the definition of state is given both ways in effect to preserve the
flexibility of the state in terms of how it choses to operate the
railroad. This would allow the state owned railroad to actually assume
the liabilities of the federal Alaska railroad and allow the federal
Secretary of Transportation to still make his certification that the
state has assumed the liabilities. That point is being subject to some
confusion in the past. The legislation then procedes to an article
authorizing the transfer itself without compensation to the state of
Alaska. It is subject to a lengthy series of certifications of which
are threshold determinations that the Secretary of Transportation must
make before his power to transfer the rai7 "oad to the state ripens.
These include his exility to certify that the state will operate the
railroad as a regulated carrier under the Interstate Commerce Act, that
the state has assumed the liabilities of the federal railroad. A whole
series of conditions providing for protection of the existing employees
of the railroad during a two year transition period running from the day
of transfer. These include assumption by the state of existing collec—
tive bargaining agreements subject to renegotiation at the end of that
period, retention of the currant work force, compensation at the current
level, priority for re-employment in the event of layoffs, preservation
of accumulated leave, protection of cost of living benefits, and contin—
uation of health and live insurance benefits. It also provides for a
similar protection of the officers of the Alaska Railroad, a defined
list of particular en. loy.jes including the general manager, general
counsel, and so on, for a period of one year. The legislation then
procedes to provide for a six mont"i transition period following the date
of enactment of the federal Ilegislation. During that period, a closing
report would be prepared which would delineate the assets and liabil—
ities of the Alaska Railroad to the best available descriptions of
property and so oni This section has been carefully drawn to be consis—
tent, well SB 212 was carefully drawn to be consistent with this concept
as have the triggers for the effectiveness of the state legislation.
During the period following the date of enactment pr.or to the transfer,
this six month period, the state is granted in the legislation the right
to inspect documents and records on the railroad property. The consent
of the state is required for capital expenditures in excess of S300,000



for the sale of real property, for leases in excess of five years. The
federal government has also required to bring the accounting system of
the Alaska Railroad in conformance with ICC standards which may or may
not be the case now. The next section of the bill provides the mecha—
nism for transfer of lands of the Alaska Railroad to the state of
Alaska. It essentially is a expedited process where the resolution of
claims about existing rights on record as of the date of transfer. Next
section deals in more detail with the employees of the Alaska Railroad
beinc; transferred to the state. | would note here that the legislation
does not contain a mandate that the employees be included in the state
civil service system. The article deoling with the employees more than
anything else has to do with their retirement systenm. It preserves
their continued eligibility for participation in the federal civil
service retirement system but allows the state at the end of the two
year period the option of the state owned railroad of incorporating
these employees into the state retirement system or establishing an
independent Alaska Railroad retirement system substantially equivalent
in nature. The legislation requires, in the eve”t the state owned
railroad elects that option, the federal government fund that system to
the extent of the accumulated benefits that the employees have in the
federal system. Basically, the federal government would disgorge the
investment in the federal system and start the new system. This article
also includes a provision that allows employees notwithstanding the
potential election of the state allows employees within five years of
retirement of the federal system to stay in the federal system so that
they don"t have- to transfer and can receive their federal benefits
although they®"re working at the state railroad which has established its
own system and a fairly lengthy provision is necessary to authorize
that. This article also preserves the federal benefits of those employ—
ees who do not transfer to the Alaska Railroad or are terminated by it.
The next section in the next article or title of the federal bill bears
on the state operation of the railroad after transfer. Its in this
section that the railroad is made explicitly subject to jurisdiction of
the ICC which 1is something of a change from the current situation is by
the consent of tne Secretary of Transportation basically subject to the
informal regulation by the commission. It is a condition of the trans—
fer that it novw/ becomes a fully regulated carrier with a series of very
important statutory exemptions that will free the Alaska Railroad under
state ownership from a number of federal statutes that regulate the
activities of ravlroad on the outside including the railway labor act,
rail retirement act and so on. It provides a continuation 1n effect of
memorandum non compliance that the federal railroad administration has
granted "se Alaska Railroad from federal rail safety statutes. The
concern of the state here is that once the railroad leave federal
ownership that it not immediately be subject to full compliance of tha
federal rail safety acts of which we are not confident. There is a
provision requiring in this section requiring that the revenues generat—
ed by the railroad be reserved for and maintained by the state owned
railroad and net by the state generally again going to the dedicated
revenue issee. There 1iss a clerlfication of the tax status of the state
owned railroad under both public and private circumstances. There 1s a
requirement that the Interstate Commerce Commission develop a proceeding
for the 1issue on granting of a certificate of public convenience and
necessity on the date of transfer to the state owned railroad. And



finally, there is a specific provision making the state owned railroad
eligible to participate in any federal rail assistance programs. The
next major section of the legislation deals with future rights-of-way,
it establishes a statutory support for the expansion of the Alaska
Railroad and a process for doing that. Next major section deals with
potential reversion of the railroad in the event the state converts it
to a use that would prevent operation of the state owned railroad or

ceases to operate the railroad. It's also in this context that the sale
notion has come up. You may know that the House legislation which
authorizes this transfer is much less detailed. It however includes an

explicit requirement Lhat the state pay 75% of their net liquidated
value of the railroad in order to receive it. The House Commerce
Committee has proposed in the alternative, the requirement that if the
state sells the railroad within five years of the transfer at a profit
which 1is defined as anything in excess of the liabilicies assumed by che
state plus anything the state invests in the railroad then that profit
would revert to the government. The final couple sections of the
legislation provide for other disposition of the railroad in the event
the state elects not to take it. If after the closing report is filed,
one year after the closing report is filed, the secretary is not able to
make those certifications 1 spoke of earlier then he 1is authorized to
dispose of the railroad to another party, giving preference to someone
who would continue to operate the railroad. And finally, there are
administrative provisions regarding the applicability regarding the
appeal and amendment of other statutes which formally dealt with the
Alaska Railroad as a federal entity.

Chairman Swalling: Did | unaerstand that in the extension of the
railroad did they provide a one window over federal lands?

Johnson: The question is does the legislation provide one window for
expansion of the railroad through federal Ilands. I guess I1"m not
exactly sure what that means. It relates to future rights-of-way
section, obviously. The legislation will provide statutory support for
expansion of the railroad. Our expectation now that it will be subject
to existing law. There will not be a special process provided.

Kerttula: Secretary Watt did make the coimitment, however, that if we
would puvh ahead of right-of-way requests and of course 1t conflict with
extreme environmental potential problems why the state would probably
would get from his office conveyance, 1t they exercised it within
fifteen years.it would have the standing of statute on the subject.

Joinson: That"s right. This 1s one of the matters that Senator
"n"ettula and his colleagues took up with the Secretary directly on his
trip to Washington.

Harle: Mr. Johnson, 1 would like to also thank you for coming to Alaska
to share your expertise with us. I"d like to ask you what the status of
the native claims on railroad lands and how that is handled in the
current legislation.

Johnson: Again, that"s a subject which we"ve exempted ourselves from
participating. I can tell you this to report as the legislation



provides a process for the expedited adjudication of those claims.
That"s essentially what the legislation

Kerttula: Tom Allison was discussing this with Senator Faiks moments
ago. If he is here he would probably be the briefest presentation.

Allison: There"s two provisions in the existing federal bills that
would promote the resolution of those outstanding native claims that
haven®t otherwise been settled on railroad property. It provides for a
negotiation process upon passage of the federal bill. It would tend to
promote a resolution of remaining claims and the ones that are usually
focused on or ones that involve railroad gravel holdings and things of
that nature. Post that negotiation period the 3(e) process is mandated
to complete itself within three years of passage of the federal bill so
chat would substantially speed up final detennination of all native
claims of the railroad. I think that a practical matter of the state,
assuming that the bill 1is enacted in that form the more important
provision will be the negotiation provision which would occur immediate—
ly upon passage because the state would have an opportunity to get
together with the claimants to resolve all of the issues in a way which
optimizes the railroad®s holdings in such a way that it doesn"t denude
the railroad of needed gravel reserves and other things which we*ll need
for continued operation. What Gerry said is essentially correct that
speeded up 3(e) determination of prior negotiation process in order to
resolve, hopefully, the remaining differences that exist.

Kerttula: Major problem 1s one village corporation is it not Tom?
Allison: I believe that"s correct.

Soenkson: Another point that"s important is there"s been discussion on
the Cook Inlet waiver amendment that there are some amendments 1n S1500
on Cook Inlet selections, 1s a regional corporation and they have
potential claims to the rights co 13,000 acres, |1 believe, of railroad
properties. They®"ve given a waiver cf their rights to that property in
exchange for the Cook Inlet amendment which bas.ca"ily modifies th terms
of conditions agreement that"s existing under existing law. I be Zieve
It"s the native claims settlement act so that portion and that corpo—
ration"s selections to rail properties are handled differently und are
exempt from this legislation at this time. Othc effected native
corporations, you really have to look at the inf dual corporation and
their selections to rail property to evaluate and xo go down through
processing to see how those are going to shake out. In echoing Tom
Allison and Gerry Johnson"s comments, the legislation provides for an
expedited review process with the opportunity to settle those claims
prio~ to final adjudication by the Secretary of the Interior. So, It"s
thought that that process will facilitate an orderly adjudication and
settlement tu native clainms.

Kerttula: Senator Stevens continuously states also that the railroad
was never intended as a piece of surplus property under the Native Land
Claims no matter how the treaty is interpreted, Further, the Justice
Department has twice made a statement that this is exempt, railioad
properties are exempt. The Cook Inlet"s and 1 think ail native



corporations save maybe one village corporation have been very coopera—
tive after a series of discussion and negotiations. I don"t think they,
right now, eye a substantial or perhaps any part of the railroad. They
are looking for alternatives.

Soenkson: With the Cook Inlet Region®"s selections aside, it boils down
to about 3,800 acres of 38,000 total rail property so that"s the portion
we"re talking about.

Speaker: Will the railroad have to buy its gravel from the Eklutna pits
under the way it"s framed?

Soenkson: Are you talking about long term or interim kind of thing?

Speaker: Under S1500 1s there a mechanism whereby the railroad won"t
have to pay for its gravel at Eklutna?

Soenkson: No. The Eklutna gravel situation 1is a unique situation and
it's very interesting discussion but what®"s happening in that case is
the regional corporation, Cook Inlet, has selection right to the subsur—
face which Eklutna Village Corporation has selection rights to the
surface. And so if you"re going into a gravel pit situation, what's
under the ground is what you"re after. Surface ric,its to get that or to
enlarge the pit is a whole other discussion. So, with the CIRlI waiver
to rights to railroad properties, that type of scenario for gravel 1s
not there.

Kerttula: It was key to all our discussions 1in Washington that specific
thing. The dense rock and the gravel there. The railroad would always
be in the whole 1f it had to buy its own gravel, 1its own basic mate—
rials.

Harle: Is this lands issue liable to be a major impediment to passage
of S1500 or is it close enough to negotiable terms to allow the passage
without interference.

Sucnkson: I den*t believe the lands question was 1is the lands issue the
inpediment to the transfer or to the passage of the transfer legis—
lation. I don"t believe so at this tine. Discussions have gone on and

all parties are in agreement at this time to much of those discussions
and final settlement are going to be left to the period after transfer
so the parties involved can sit down at the table and discuss and
negotiate settlement or adjudication of valid native claims. And
there®s even some question as to are the claims valid to railroad
property. That question aside, the parties presently are in agreement
to the orocess for adjudicating settlement of those native cl ms so
that"s not a problem. House Interior Committee has had some question on
rail properties in the Denali National Park area and.those to a degree
have been solved. There"s a provision for railroad even through the
park at this time. That"s the only area that they®ve isolated and
that"s, to my knowledge, that®"s the extent of it. The parties ?re in
agreement so there"s no future impediment to the transfer or bill
passage.
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Break®"for lunch.

Yale Lewis: First of all, let me say again how very interesting it 1is
to be here and it"s a pleasure for a variety of reasons. Everyone
looked so interested this morning. Often lawyers are argue to judges,
or lawyers or clients and whoever you"re arguing to is asleep or board.
You all looked at least very interested an intent. I think that is an
indication as to how important this issue is to this state. It's a
pleasure as a professional to be able to work on things that people
thing are important. This 1is an extraordinarily complex project. We
have been involved in a lot of legislation that has affected Alaska over
the last 12 years and | think this is clearly the most complex. It is
not a single issue as for example as the Native Claims Settlement Act or
D-2 have been. The regulatory issues, the tax issues, the labor issues,
the securities issues that are so integral to this process make it so
interesting professionally. The way they come together. The way this
state has not approached it in a simplistic, quick fix way. You are
looking at a very complex problem and you are approaching it in a way
that will hopefully come up with 1 solution that provides that good
response for a number of years. Before 1| go into the first section, it
might be ~Ipful if I give one other short overview.

Kerttula: You might care to hear a response. | was sitting up ,iext to
one of the principles at the head table and he said that it was nice to
listen to an attorney who spoke the kings english.

lewiss Thank you very much. The selection of the entity, in this case
the public authority, | think has conotations that maybe are not accu—
rate. Let me address a few things that we picked over the past two
years and over.the past day or two and the past hour. This legislation,
if it were enacted exactly the way it is, without any changes, would not
preclude the railroad from leasing equipment from private operators,
from either leasing to or from. It is perfectly consistent with an
operation where private shippers own their own cars, where private
shipper, own their own sidings and spurs, their own short lines. As a
common carrier the railroad would have toaccept whatever anybody
tenders for shipment on it. So it could be a combination. And pre—
sumably it will be. I guess it"s my professional opinion that in fact
that some of the cars on the railroad line will be owned by Individuals,
some will be owned by wealthy doctors who looking for tax wri*-e offs,
some will be owned by the railroad itselfand some will be owned by
other railroads. There would be cars that be time share or time share
leases. Some cars the railroad would lease to private parties, some
cars the railroad from private parties, all kind of ownership issues,
all kind of tax appreciation issues. The form of entity does not have
anything to do with those issues. There are technical, when one starts
talking about Investment tax credits, safe harbor leasing, depreciation,
accelerated depreciation, those types of things. These are very dis—
crete issues that "o a certain extent are affected by the form of the
entity but basically this form of entity doesn®"t preclude the types of
private investment in specific equipment, sidings, leasings, spurs,
warehouses, all of that type of thing. It



also does not preclude private operation. All this really does is
preclude as 1 said earlier, is sale of the real property to the private
sector. The legislature always.reserves the right to do that. Another
thing that is not inconsistent at all, and which I assume will be true
is the selection of this form of entity does not preclude efficiency
incentives to management, bonus, incentives tied on productivity, paying
the vice president of management an incentive to increase the freight,
it doesn"t preclude the vice president of operations from getting
bonuses for smoother operations. There is only one provision 1in this
bill which relates to that. There is a limitation on the executive
salaries. Now that what"s |1 referred to as a marginal type of decision,
not marginal 1in that it"s not important, but it"s a political decision,
it doesn"t have anything to do with the entity itself. The commission—
ers of the New York Port Authority, the executive director of the NY PA
makes a lot of money, probably more than anybody here. So does se—
lection of this with the one exception of the limitation that is in the
existing bill, there is nothing in the existing bill. There 1is nothing
that would preclude the board of commissioners from paying the CEO $5
million a year, or $5 a year”™ or having bonuses and incentives that are
distributed evenly or unevenly among all the employees. At a certain
point in any railroad there are limitations based upon productivity and
that type of thing. With that one exception, that salary cap, which
can be left in, taken out or modified. The selection of this entity
does not effect that particular issue. Separately, the amount of money
paid to the commissioners 1is not effected. This particular bill pro—
vides per diem of something like $300 a day. That"s a blank line for
the legislature to fill in. The legislature could say $3000 a day, $3
million a day or they could have said $30 a day. Marginal decisions, in
that they have no legal impact of how the railroad would operate or the
way the state relates to the railroad. .They"re political policy de—
cisions in the first instance up to the legislature and after the
legislature takes a broad cut, tnen it"s up to the commissioners
themselves to determine the salary and incentives and compensation
arrangements with their chief executives. Are there any auestions on
those two points? | took them out of order simply because I had gotten
the impression that, those were important to people.

Harle: I have a question relative to if the old bill allows those
things to happen how for instance do the laws, that are substantially
documented in this bill, how would they pertain say to a private opera—
tor?

Lewis: Well 1 think they wouldn®t at all. If this commission under this
bill were to enter into a ten year management contract with Railroad
Management, Inc.. RMI could pay their executives anything they wanted
to.

Harle: But in terms of day to day operations or accounting methods, ICC
regulations, how would that impact

Lewis: I would not impact at all because the ICC prescribes the ac—
counting methodology. The same accounting methodology is going to be
required regardless whether the railroad is by the state, 1is a line
agency, whether it"s sold to Railroad Management Unlimited or whether is



operated by a public authority. So what these bill do by the way, the
federal bill requires the railroad to bring its accounting system in
accordance with prescribed ICC methodology. Betterman (?) accounting
would still be used just as it would be for any other railroad in the
country. There would still be a limitation in this bill, if this bill
remains unchanged, the commissioners woulc cill get $300 a day regard—
less of whether the railroad was privately operated or not, but other—
wise it would not have any impact on any of those decisions.

Chris Gates, Port of Anchorage: The entity question was the focus of
the questions at least in the Anchorage area between a number of groups
when this bill was being discussed. What type of entity, an authority,
a line agency, private ownership or contracted to private ownership.

The motivation was again to get the best railroad, the best railroad
system to keep the cost of living and doing business in Alaska as low as
possible. That was the motivation, politically. Above all, in the
drafts of 212 that came down, the number two finding was that this time
private ownership and operation was not considered to be in the public
interest. I think this advisory commission might be helped by having an
explanation as to why that finding came down and why it was consistent
throughout the entire drafting process that the operation of the Alaska
Railroad by private contractor owned by the state but by the private
operator was deemed to be in the best interest of the state.

Lewis: That reflected, as.far as I know, the considered judgement of
the policy committee that 1 described earlier and the legislative
leadership and the earlier studies, the one done by the University of
Alaska and the various studies that | referred to. -l never heard any
debate about the factual foundation for that.conclusion. It was a
working assumption that the people who were setting policy expressed a
preference or a wish that it could be done that way. But there were
never any surveys that | saw other than those, which were pretty de—
tailed, which were reflected in the University and the other studies
that | mentioned earlier. Something that 1| believe the Chamber of
Commerce referred to that study that was done last July, 1981. One of
those "The Assessment of the Operational Alternatives™ It was just a
working assumption that people shared so 1 didn"t hear any debate about
the details of it. i
Gates: That 1is kind of key to everything that follows 1is that it is
based on that finding that it would not be in the public interest to
have the railroad contracted out. Maybe Senator Kerttulamight be able
to shed some light as to why that was®handed down to your firm.
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Lewis: Maybe it would be better...Tom?

Tom Allison: I can shed a little bit of light on it from the point of
view of the federal government. For the purpose of the finding, it
doesn"t really say anything about public interest per se. The truth of
the matter 1is thLt it has been sort of for sale by my client for quite a
while and we haven®"t received any offers. I think it"s also true that
at least initially, and this is yet to be decided, it is not clear that
we will be able to transfer the railroad cost free to the state. But
it's quite clear at least to me that Congress would not agree to



transfer cost free to a private entity. So that as a practical matter,
we have not been able to get any interest (indesc) and we see private
acquisition or operation of the railroad as something probably more
likely to happen post transfer to the state at least initially. We
don"t feel it would be feasible, politically to transfer the railroad to
a. private entrepreneur at no cost.

Lewis: I can respond a little bit more from a national perspective.

The trend is not from public ownership to private ownership, the trend
is Justthe opposite. In West Virginia, South Dakota, Minnesota,
Wisconsin, North Dakota, all the way the state of Washington, all across
the northern tier, 1 know from intimate involvement that what 1is happen—
ing in all those states is that public authorities are being set up to
operate the remnants of former private systems. From Vermont all the
way across, the same way that port authorities are generally, 1 mean
that debate goes on in Seattle. Like the port authority could be
operated more efficiently by the private sector, that type of thing.

The debate goes on constantly, but the practical judgments across the
Icwer 48 are that all the mass transportation facilities are being
operated by public authorities now, all the railroads are bailing out
and the big fight now is to keep Amtrak running to keep Conrail running
and the public authorities in everyone of the states that 1| have men—
tioned have been set up in the last 2 of 3 years or they are being set
up now to operate railroads that the private sector wouldn"t operate
because the judgements made by the legislators in those states that
operation having the service in the northern tier, largely agricultural,
mineral, coal resources was more important than the return on the dollar
investment that the railroads had as their single objectives.” Basically
it is an issue of objectives. The private railroad has only a single
objective, which is to maximize return on investment. The legislatures
across the states have as a primary objective, continued operation if
they can afford it. And the public authorities are being used as a
means of trying to combine tax exempt financing to make it more afford—
able with continued operations. Perhaps, as we go into the sections
some of this will become more clear.

Gates: I don"t want to belabor this point. You are starting with SB
212 which has that as a basic, fundamental premise, that that is not in
the best interest of the people and in all preceding drafts that specif—
ic choice of words 1is in there. Two sessions ago the advisory commis—
sion was told by Malcolm Roberts who suggested that we don®"t start wit"i
212, that we look at that basic fundamental premise, that is it good to
contract 1t out to a private operator or do we really want to accept
this point blank without any justification.

Chairman Swalling: 1°d like to comment on that just a little bit. |
hope
I"m a free enterpriser. lhave visited with one of the most successful

railroads in the United States twice on this very issue. They have
absolutely no interest in it. They wouldn"t take it. And I visited with
them as late as last Monday. And he said "what can we do for you?" He
said we do not want to put any money into it, we have no interest in
capital expenditures and he said "If you need equipment, we"ll help you
find it, help lease it. Presently, if you need help in personnel we"d



be very pleased to help you find such personnel and if we were to
operate it for you as an operating entity, there wouldn®"t be any incen—
tive because there is no money to be made." As far as his entity Iis
concerned 1in being an operating contractor for the Alaska Railroad. |
have personally explored this and | would like to report those conver—
sations. He further said "You have a fine operating entity. | don"t
know what I would off hand to improve it." So, don"t think it hasn"t
been looked at.

Harle: Chairman Swalling, my comments to that are: When you look at the
railroad as a whole your statements are correct. What we would like to
see is some innovative thinking along the lines of a private entity of
operation of the railroad, a working railroad, with state support for
the expansion and capital investment required to develop the railroad.

I certainly agree with Tom and yourself and others who say that there
are probably no buyers for the railroad in its present form. And that
is probably exactly correct. That has a lot to do with the bureaucracy
that goes with the railroad. It has a lot to do with the legislation of
bringing the railroad from the federal government to the state. But
once you get the railroad in a form that a private operator can look at
without all the legislative red tape wrapped around the railroad and
separate the railroad into logical business elements it might be very
advantageous to operate the railroad as a private entity. And 1 think
that where we"d like to suggest that the commission and legislators look
at innovative ways to put the railroad together in a package such that
it can be operated by a private developer.

Chairman Swalling: I hear you loud and clear. As 1 read the bill there
is nothing that will prevent after should be say a shake out period or
something to entertain such proposals and to convert it to that basis.

Harle: I would like to go on record that while that is possibly true
and 1 certainly don"t have the capability that Mr. Lewis has in forming
the legislation. But the bill does not provide the optimum avenue to go
in that direction. What it does 1is provide the major avenue to go into
a bureaucratic type public authority. What we"d like to see is an equal
avenue open to go to a profit motive.

Chairman Swalling: I have no answer. I have explored it to the best of
my ability. The other thing that they did say, in addition to all the
other things, you're jumping into a political morass and they have no
Interest in that whatsoever.

Harle: That relates directly back to my previous comment. That 1n the
present form the railroad is not salable. We would not certainly not
disagree with that.

Chairman Swalling: Russ?

I"uss Babcock, Alaska Miners Assoc.: I think that | notice In the
findings and in this first section 1is that there 1s absolutely no
reference to the state ever divesting itself of the railroad in favor of
private enterprise concern. I think that the reservations and the
decisions of the legislature maybe completely appropriate in the context



of this bill as one of those things that triggers legislative approval.
In the findings at least, it would certainly serve us in part of some
reference to consideration of eventual consolidation and sale to a

private entity could be allowed. It is not even mentioned, and there—
fore are we precluding it forever?

mChairman Swalling: I presume what the legislature can create they can
change or eliminate.

Babcock: I"m saying in these findings they made a decision that they
wouldn®"t consider it. 1 say that we should put it in there that they
would consider it.

Chairman Swalling: Nothing wrong with that. They are looking for
ideas.

Soenkson: What you"re getting into has been discussed in some degree
and we"re kind of getting back to the political morass of whether the
state should finance a gas line. There are some similarities that can
be drawn there. Just by way of process, this is more of a legislative
staff observation that when this commission completes its work and makes
its recommendation to the legislature on possibly language as to what
the bill should contain on those specific provisions it may be appropri—
ate at that time to incorporate that type of additional finding if you
will or some additional history that this should be discussed and looked
into 1n more detail by the authority once they are set up.

Because we are in agreement at this time that it is probably not feasi—
ble for the railroad to be in private operation; however, as conditions
change and there could be an effort towards that point where it may be
possible. This could be a kind of ongoing consideration that the
authority should look into. The Institute of Public Administration has
looked this bill and has looked at public authorities 1n Alaska in
general has recommended that either through this bill or through legis—
lative committee report language which when people testify on bills
those are the kind of things that end up in the committee reports.

Those kinds of the things give the commission or the authority more
direction in general policy matters. The authority make the determina—
tion whether or not those are applicable and receives a lot of general
policy decisions. Those kinds of things are probably part of the
ongoing discussion and deliberation that the authority 1s going to be
Involved with as part of the general policy.

John Kelsey: 1 would like to pose a question to the gentleman. Perhaps
you"d like to*see.us as a commission even though we adopt and recommend
212, that we attach a recommendation to make a better avenue for your
proposal. Do I get that from you?

Harle: That"s right, John. The concern that 1 have personally, that 1
think it would mot be advantageous for the commission to merely take
Senate Bill 212 back to the legislature and say here, this 1s the best
document that we can find. Our voice in the wilderness has been that
there are othizr potential options and we are trying to those Ildeas
somewhat clear. We"re not proposing tremendous turnover or changes in
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SB 212. There are some things in there that are perfectly satisfactory.
We just would like to see other options addressed. And this isn"t done

in the present SB 212.

Kelsey: I think it"s fair to say that the commission will consider that
and perhaps recommend that. I don"t want to speak i"or the chairman but

I believe that this will be a consideration that we will take up.

Lewis: One other comment that might be helpful. When one talks about
private enterprise, you"re talking about two things: return on an

individuals time and return on equity. The private people that |1
represent, which are most of the people 1 represent, they talk about
return on equity. I think right now that the assumption of the policy

group, the legislative leadership is that this bill, and they have made
it very clear that the state ferry system approach 1is not appropriate
for the rail road. That there has been unnar*mity on that. That"s not a
reflection ou the operation of the state * y system. But trying to
apply that model to tha railroad, we have bc.n instructed not to do.

To do everything that we can to avoi"" that. The notion of private
incentives through financial rewards for risk taking, for efficiency,
for initiative, for. good management, those are drafted into the bill and
are left to the commission. With the exception of the limitation on
executive salary, which 1 mentioned earlier. But for that limitation,
everything that you would want in terms of the opportunity for a
commission to give financial incentives to its management is present in
this bill. What is not present of course is a provision for a return on
equity to private investors because at this point the state leadership
considers that the private sector has not made an equity investment on
the railroad and therefore there isn"t one. I think there has been
consideration that if private sector wanted to step in for example and
expand the railroad, then if the private sector put the capital in to do
it, then there would be arrangements made, as there would obviously have
to be for the private sector to get a proper return on its equity
investment, The same way, if the railroad leases cars from shippers,
whoever owns the cars, the rolling stock, the sidings, will got a proper
return on their investment. Those things aren®t said explicitly inthe
bill, but if we get time maybe |1 can show you that they really are in
here and it was the intention of those of us who worked on it both
policy makers and us the drafters that the commission have all of those
possibilities and the assumption that they would use them. The assump—
tion has been that it will take good efficient management to make the
railroad work, much ™ss expand. The other point on that, as long as
the railroad is operated by the commission with its existing capital,
the state legislature doesn"t have anything to say really about how it
operates. The assumption is that if it tries to cut back service, it
has to account to the legislature. If it gets involved in a major
capital expansion, then the legislature has an oversight. So long as
the railroad is operated without either expanding or contracting ser—
vice, maintaining its rolling stock in its existing roadbed, it"s
strictly between the commission, its executives and its employees. And
the legislature doesn"t really have very much to say about it, so long
as it continues to operate as it is operated on the day that the trans—
fer takes place.

The Findings, whi~h 1 started on about four hours ago. I think we
basically discussed, and given that we are running out of time, we"ve



talked about the philosophy. I think they are here, 1 gave you ten
policy directions that were implicit from the beginning, basedupon all
the other studies that were done, the executive policy committee made
and the legislative leadership accepted those ten principles that

I mentioned earlier today. Those, if you made notes of them, or | can
give them to you later, are reflected basically through these findings.
The basic assumption through these findings is that the legislature
wants the railroad to be continued to be operated. Regardless of
whether it gets a return on investment, regardless of these other
things, itis a legislative intent and that is the most important.. .0One
of these findings.. The legislature says we intend for this railroad to
be operated until further notice. that is the dominant theme that
runs through these findings. We®"ve calked about other assumptions, but
the basic message is that operation of the railroad comes number one.
The legislature hopes that it will be done effectively and efficiently
and won"t take money from the general fund and people will be happy with

the service and all that. But he basic principle is continued opera—
tion.
The reasons for it are giver in the second one. It is the policy of the

state to, the same type things, the legislative declarations. Number
two on page two, it is In the best interest of the people of the state
that tho public authority created by this act, operate and manage iIn a
prudent manner, the Alaska Railroad. Then it goes through and lists a
bunch of things which are a restatement of those ten principles. The
only one that is not mentioned is to be consistent with the constitu—
tion, because the legislature assumed that whatever it did would be
consistent with the constitution. All the others... to be exclusively
responsible for the management of the financial and legal obligations of
the Alaska Railroad. That was the first principle, to insulate the
state from legal and financial liability. If you go through them you
can pair them with those ten. They run a-i and are restatements of
those ten policies. When you look to number 4, it is a general state—
ment which is really designed the Internal Revenue Service and other
federal agencies that the legislature intends for this entity to be able
to engage in tax exempt financing and that type of thing.

Chapter 40, Article.l, we get into the first meat of the bill. I"m
going to to through article one, Gerry Johnson will go through article
two that after that we"ll start rotating.

Article one first deals with the establishment of the authority. There
is a statutory reference here that 1 think has created some confusion.

It reads as follows: The authority 1is a public corporation and for
purposes of article three, section 22, Constitution of the State of
Alaska, it is an instrumentality of the state within the department of
transportation and public facilities. I think that this makes people
think that, oh my god, here comes the ferry system. I"ve heard that
over, and over and over again. This does not mean that. Your state
Constitution requires that tilings be placed somewhere. Think of pigeon
holes, think of a mailbox, €our constitution limits the number of
separate departments. A policy decision was made not to create a new
department for the railroad. Therefore, it must be placed somewhere, 1t
can"t just be left dangling. That"s all it does. The second part of
that sentence makes that clear: but, the authority has a legal exis—
tence independent and separate from the state. From a lawyer looking at
its operational significance, the second part is the operational



significance. The first part is boiler plate, designed to conform with
the state constitution. The operative language is that the authority
has a legal existence independent of and separate from the state.

That"s all you can say. You carr't say anything more to make it separate
and independent. We"ve used all the magic words there. Legal existence
independent of and separate., and that is the significant part of that.

Kelsey: It says a public corporation. Does that mean that it is going
to be an incorporated entity, the same® as a private corporation?

Lewis: No. That word, as a term of art(?). There are three kinds of
corporations, there are laws, there are corporations incorporated under
your business for a profit, which is what most people work for. I think
that is Title X here in Alaska. There is another section which deals
with non-profit organizations, churches, boy scouts, those kinds of
charitable organizations. Everything else, if it is not under the-
business or profit or the non-profit, then it is public. So this means
that it is owned, that its shareholders are the public at large, rather
than the non-profit board of directors or for profit partnership or
corporation. Public corporations are used loosely in two ways: some—
times it means publicly held corporations, a lot of people have stock
in. That is not what it means here. It means that it is synonymous
with public authority.

Olson: I presume on the date of effectiveness that there would be
nothing to prohibit passage and creation of the authorit ewen before
the federal Ilegislation passed that reverted the entity b~k to the
state. Isn"t it possible under this section that the Alaska Railroad
Authority would come into being before the passage of S. 1500.

Lewis: Yes. There 1is another provision the-way your legislative draft
is worked here which 1 think is a good way to do it, the bill 1in an
earlier form had sections in it that deal with the initial creation of
it, and those become redundant or dated the day after they begin it so
there 1is in the back part of this bill under article eight there are
sections that deal with the initial incorporation and what happens and
which come first in the order of things. Cause once they®"ve all hap—
pened they"ll no longer be effective so they were stuck in the back.
They were put in the back by the legislative codifiers(?) rather than be
left in the operative provisions.

Adlum: What different connotations do you put on public corporations
rather than municipal corporations?

Lewis: I hate to get into that. That"s the kind of thing that lawyers
fight about.

Adlum: The only reason | asked was most of the port authorities are
often called municipal corporations.

Lewis: No. We"ll we fight about them in Washington, too. The public
is a broader word than municipal. Municipal normally means an entity
that has the delegation of sovereign powers of taxation and lease power.
So, a public corporation is generally a runicipal entity, port



authority, has tax power. And will have both tax and police power. So
those have significance. Bond lawyers fight about them. Public attor—
neys fight about them so we®"ve tried to avoid those.

Gates: Does the constitution of the State of Alaska allow a separate
form of government equity established as an authority with the power of
taxation and eminent domain to government property?

Lewis: Well, I°m not sure. Let me answer it a different way. This
entity could have been condemnation and tax power, 1 think, but nobody
wanted to do that. Now, I"m not certain about that since a decision was
made earlier that the entity would not have police power. Now there 1is
some condemnation powe*", 1 think port authorities here have condemnation
power .

Adlum: No. They do in Washington.
Lewis: | guess | really don"t know the answer to that.

Harle: I can offer a comment there . | would certainly wish someone
could convince me that if the railroad was put into the Department of
Transportation and Public Facilities that it would not become a ferry
system. What would be a possibility of considering something in the
establishment of the authority to create a private corporation of which
the state owns 100% of the outstanding stock. I suppose getting away
from.the constitutional requirement of having all the pigeon holes to
place this thing in.

Lewis: I think probably the state could do what you suggested first but
I don"t think that will avoid, 1 really, don"t know the answer, but 1
suspect it would not avoid the second problem even though it could be
done, 1 think.

Harle: That would be along the lines of the idea we would like to throw
out later. This is one of the Anchorage Chamber of Commerce®s great
concerns is this section right here where the railroad is placed in
DOT/PF. Because that opens up all the horrors of red tape bureaucracy
and a ferry system and we can"t see our way clear how it will not become
a ferry system if this is indeed where it is placed within state govern—
ment.

Lewis: Well, another alternative it could be placed in a brand new
department called the Railroad Department and that"s perfectly available
to the state. I think the decision there was made just the assumption
that (indesc) another one of the few remaining numbers.

Harle: That 1is certainly preferable , I think, to put it in a DOT/PF.
At least it wouldn"t have to deal with all the procedures of that
department.

Lewis: From a legal standpoint, the state could do that as easily as it
could do this but the second point 1 think which may be more relevant
and that"s what 1 hope will become a little bit more clear. The reason
that there®s so much specificity in this bill was to avoid the



regulations the Department of Transportation operates under. Again, we
would not, we meaning the bill could have been, if it were simply
decisional made to make it subject to everything to which the Department
of Transportation is subject, the bill could end it at this point. The
reason it goes on 1in such gory detail is to carve out exceptions and
make it clear that to keep the Department of Transportation from getting
control in that sense. That"s what some people said. I would say it
was a clarity.

Harle: That is a very laudable effort, however, the railroad would
still have to deal through the DOT/PF commissioner and be subjugated his
direction.

Lewis: If this law is followed., maybe what your decision is and the way
things work the law can be just a matter of course. The law won"t be
followed. I can tell you categorically that if this bill 1is inacted the

Commissioner of the Department of Transportation 1is one vote on the
commission and that"s it. Now whatever powers of persuasion he or she
might have is a different proposition. But everything we could think of
that needed to be dealt with was done to preclude it.

Harle: Organizationally, doesn™t your wording here place the railroad
under, I'm not talking about the Board of Commissioners. Organization—
ally, it places the railroad within the Department of Transportation and
as such the railroad must report up to the governor through the commis—
sioner of DOT.

Soenkson: ProbaDly John Bates can help us out on this but in order for
the Department to have operative control over the railroad there would
have to be a specific provision in theiir statute. How do you log it.
The Department of Transportation gives them specific powers to deal with
the railroad and to my knowledge their existing statutes doesn"t have
anything to do with operating on the railroad. Also, the reason the
commissioner was placed on the board was for the purpose of being able
to work to help intergrate the entire state infrastructure and the rail,
of course, being an important part of that. Maybe John can respond to
that.

Harle: Steve, 1°d like to comment on that. What that tends to do
though is to subjugate the railroad to the commissioner®s whims in terms
of how he views them relative them to other transportation features. If
you separate the railroad and let them speak for themselves as a sepa—
rate department or at our suggestion, as a private corporation, they can
lobby in their own behalf. Instead of being on the level with all the
other modes of transportation.

Lewis: That"s a perfectly reasonable decision. 1 think what you're
suggesting, the commission could consider taking the commissioner of
transportation off the board. That was one of the things that I can
tell you that has been debated and that can be changed. I"m not sug—
gesting that that should be changed or that"s it right the way it 1s now
but that"s another flag, the composition. The decision to put the chief
operating officer of the railroad on the board was another blank, to put
a representative of the labor unions on the board. Those three people



are all political choices which this commission can address but there's
certainly no reason for them to be on in that sense. There is maybe a
reason to keep the Commissioner of the Department of Transportation on
because there are Supreme Court decisions in this state which say that
in order which has relied upon the existence of the Commissioner on a
board as addition that the public agency is really within the depart—
ment. So I1'm not really offering a ultimate legal conclusion on that
particular part but it could be put in a different department in which
case it would be the Department of Railroad and there would not be a
commissioner of transportation on it. At that point it would become a
political decision and not a legal judgement.

0*Sullivan: Mr. Harle, would it help your thoughts if he were a non.
voting member?

Harle: I think that would be more acceptable than the way it is now.

Lewis: Those are both, as 1 say, they are legal which in a public forum
like this I'm reluctant to comment on that part because there is a
problem under state constitution. But aside from that state constitu—
tional problem, whether the commissioner is on it, whether he has voting
power or whether he is not on 1t at all are all political judgement.

Gates: Those are the nature of our comments. They are political rather
than judgements of law. Would it behoove the commission to look at the
establishment of a separate department so that in case you didn"t
address the right issues it wouldn™t fall back to DOT practice?

Lewis: I wouldn®"t advise the commission on what they ought to do but
that"s certainly something that is the realm of possibility.

Who promulgates regulations under this act?

Lewis: Well when we get to that section they"re dealt with very specif—
ically here. It"s not the commissioner of the Department of Transporta—
tion. It's the board itself.

They have the effect of law?

Lewis: Yes they do. I"m beginning to get nervous that we"re going to
give out a time and the mosv philosophical questions might take up all
the more detailed time. That specific question is dealt with 1in great
length. There was a lot of debate within the attorney general®s office.
Some of the attorneys there thought this Wijs a sellout to the private
sector. Some of these thought 1t wasn®"t so this was hotly debated not
so much by us but by other people who worked on the bill and dealt with
it in great specificity. One other point "I°d missed earlier. This
railroad does have condemnation power or expansion power. The authority
would have it. That was another one of tho things that was debated a
lot. That is obviously a political decision. It doesn"t need condemnation
power. There has been huge debate for as liong as we"ve been working on
this about expansion and it"s been almost as significant as pri—
vate/public, the notion of expansion and who pays for it and who decides
and what people don"t li.ke it. That again will be dealt with. That"s



dealt with in great length in the property section and one of the other
sections we"ll come to today, (indesc) Now, the next section is section
42.040.030, Board of Commissioners. I think we have already addressed
this. I"m not sure there is really anything new to say about it. |
think this section is clear.

Mr. Moore, Resource Development Council: 1"d like to know with regard
to the board why there are two members (indesc) and a quorum of four
(indesc).

Lewis: Well the first one 1 think the truthful answer 1is to compromise
between having the chief executive officer on the board and not. It's
an issue that"s debated in all the private corporations we represent as
well as the public ones. The notion on the one hand is that the board,
the power that"s given to the board, and the board tells the chief
executive officer, the board sets the policy, and the chief executive
officer carries it out. And the chief executive officer®"s role should
be kept distinct. He or she should not be in a situation where they are
voting on policy. For example, in losing in the vote on the commission
and then being iIn a position of carrying it out. It*s a practical
judgement not to have the chief executive officer on the board. It"s
not peculiar to this, as | say. Some very large private corporations
have chief executive officers on the board and some don"t. I don"t know
what the experience of the people here is. So on the other hand there
were people and 1 think that the bill was reviewed by railroad manage—
ment and the existing management thought it was very important that the
chief operating officer be on the board and be able to speak to argue
but not so a decision was made by the policy hoard and by the legisla—
tive leadership to have the chief executive officer on the board in a
non voting capacity so he or she could-participate in the debate, have
access to all the information but not be able to vote.

Moore: Do you expect them to be responsible?

Lewis: Well, 1 assume he"ll be responsible and | assume the board does
also.

Moore: Then you better have the authority (indesc).

Wright: Earlier on there was some discussion that members of the board
and not have to be confirmed by the legislature and there was some
concern by the legislature but | see here in this draft they are to be
confirmed by the legislature.

Lewis: Yes. I said there was a debate about that. This reflects the
resolution of that debate. They"ll be appointed by the governor and
subject to confirmation by the legislature. What you asked, the second
question about the quorum, why 1is "the quorum four. I guess | really
can"t answer that. There®"s six voting members and the quorum require—
ments are that there be four present. That"s one more than half and |
think often a quorum is half or whatever the next number of persons up
over half or is the next number up over the half of six, 1 think that
was the rationale.



Moore: I would just like to voice an opinion that 1 feel the chief
executive officer should be a voting member of the cotmiission (indesc).

(Speaker unidentified) Question on the certification. You're talking
about labor organizations that are concerned by the representative of
the authority. Is certification some kind of special labor representa—
tion or is that a general sense?

Lewis: That certification is the act where whatever the regulatory body
certifies that a group of employees are the recognized bargaining agent
for these employees on that particular property. They might change.
The existing unions might be the unions twenty years from now but they
will always be certified as such.

Mike Olson, United Transportation Union: Why can"t they have union
representatives be a voting member?

Lewis: Same debate as the other. You heard the debate here. One person
thought management should have a vote, one person thought management
should not have a vote. The same debate was done. Should the labor
representative, TfTirst of all should there be a labor representative on
the board. Some people thought they should, some people they shouldn®t.
And the second question was should they have vote. Some thought should.
There was a parity done to treat the labor representative the same way
as the management representative as | recall.

Buki Wright, Fairbanks Chamber of Commerce: I want to refer to the
second to the last sentence in that paragraph. The four public members
selected from areas served by the railroad. I think that"s good. |

think though that it needs to go a bit further in that the two major
areas served by the railroad are Southcentral and Interior Alaska. The
political power base is clearly in Southcentral Alaska. So 1 think that
the possibility exists that a mass majority of those members could quite
possible end up being from Southcentral Alaska and then Interior Alaska
not being represented adequately. I would like to see if we would like
to see that subject addressed and that if you specified that half of
those or two- be from south of the Alaska Range and two be from north of
the Alaska Range. In dealing with that I think there®s another area
that needs to be considered and | would appreciate it if you would have
whether 1t has been and that is in deaMng with this from areas served
by the railroad. Barrow is served indirectly by the railroad. Prudhoe
Bay is served by the railroad. Ft. Yukon is , St. Michael 1is. Would it
be those persons living in those areas be eligible to be one of those
four or are we talking about people who live along the railbelt. In
others words somewhere from Seward to Eielson to the other end of the
railroad.

Lewis: Well, 1 can give you a little bit of the debate. Earlier there
were notions by locality. One commissioner from one locale. As you

went through, there was a huge uproar and they got to the legislative
leadership and 1t ended up four without specification. It ws an intense
debate all along the way and | think the decision on that was made
basically to defer that to the future and trust the legislative leader—
ship and the governor would work out something that was there. That was *
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? situation which earlier drafts we had addressed to great speci” city.
A political judgement was made that that was not politically a good
thing to do. Second question you raise is how do you define an area
served by the railroad and that"s were you get into specificity again.
We could have had another section and | don"t say this /. There could
have been a description, a definition, and that was considered about
what is an area served by the railroad. The points you made were

debated and there was some confusion disagreement about it and a
decision was made to leave it this way. In answering questions like
that 1°m not meaning that this is a proper solution. I think all of

these kind of questions you“"re really directing your responses to the
commissioners who are here thinking about these and make recommenda—
tions. AlIl I°m trying to give is a historical perspective on how it
ended up this way.

Wright: I would imagine the argument that would be put forth arguing
that a certain number of individuals should come from the area served by
the railroad would be the same argument put forth that half of them
should be north of the Alaska Range and half south. As you mentioned
earlier, there has been substantial debate about the expansion of the
railroad and that"s certainly something we"re interested in in the
Interior because if the railroad is to expand and a lot of the expan—
sion, or the majority of it, will happen with the Interior being a h"ib

of that. I think the Interior is very important to the survival of the
railroad and what happens there. So, | think that same argument ap—
plies. In order to keep it away from political infighting and in order

to keeping it away from having to trust the legislature and the governor
who may be from a certain geographical area and therefore may be have a
tendency to want to support his local constituents. Then we wouldn™t
have to deal with that. Then it would be specified. In response to the
second part of my question, possibly rather than just from areas served
by using the word residing somehow other than from might be a bit more
specific without getting so specific that everybody would get upset.

Lewis: I think that is a very reasonable suggestion. This 1is actually
probably useful on a particular point as example of whether you want
specificity or lengthiness. It's kind of a microscopic look of one of
two hundred debates that was entered into on this. Specificity versus
generality. Legal or practical considerations.

Speaker: Can 1 ask one question, what®"s your definition of a connecting
carrier of the Alaska Railroad. Those aren"t railroads and we"re
talking about railroads here. I just want to make sure that it doesn"t
mean another railroad or putting rail cars on the Alaska Railroad
system.

Lewis: It doesn"t mean the latter. Gerry, do you remember?

Johnson: Yes, this is another area which the bill could have been much
more specific. Virtually any railroad in the nation could be said to be
a connected carrier indirectly or very indirectly. The intent here was
to railroads, probably in the State of Washington, maybe British
Columbia, that have a more or less direct with the intermediary of one,
water carrier relationship with the Alaska Railroad and that again could



be more specific but that would add to the complexity and length of the
bill and 1 think that"s something that could be left to legislative
history.

Lev/is: That"s a good example of something that maybe has not been
adequately addressed in a definitional sense. Are there any other
questions about subsection a. That®"s what we just got through talking
about. Now subsection b *s a confirmation. We looked carefully at all
the other public authorities in the state and the legislation that set
them up. Sometime there 1is disagreement. When the governor doesn"t
want to confirm someone there is disagreement about what their status
is. This provision say* that once the governor has appointed someone,
unless and until they are rejected by the legislature so that if the
legislature never gets around to acting on the confirmation they have
full voting and participatory rights. I*m not going to comment on c or
d. They"re, 1 understand, more a place of business. Subsection e-
describes the conditions forewhich the governor may remove someone.

This 1is an important section. I think it is, hopefully, relatively
clear. It's a political 1issue and it"s an issue to be debated about how
much control the governor should have and it"s like the notion of judges
should be. Should they have, life tenure or shouldn"t they. This says
that once they are anointed, unless they are rejected by the legisla—
ture they serve to the end of the term unless they are removed by the
governor for certain specific causes.

Speaker unidentified: What does it mean, conduct intended to harm the
authority? Does that mean take any violent policy disagreement with
someone else on the board and someone else thinks that you"re suggestion
would have harmed the railroad?

Lewis: The key word there, this gets into criminal law, the key word
there 1is intent. Two people could violently disagree about something.
Violently disagree about whether the chief executive officer should have
a vote and on the board. Their intention would be what was the good of
the board. So they could be criminally violent in that situation.
That"s designed to get in a situation where someone intends, knows what
they */ant to do would be harmful and intends to do it anyhow. The next
section, Section .040 deals with term of office, public members of the
board serve for staggered terms of five years each, could be four, could
be six or any other number. I don"t remember who made that decision.
Those were basically blanks. I won ™ go through the rest of that,
they"re fairly self explanatory. Compensation and expenses in .050.
That"s the one that has the limitation of $300 a day and that type of
thing. As 1 said earlier* that"s a blank and it could be removed. The
legislation could not put any limitation leaving it up to the commission
to set their own salary. Some people would think that the legislature
should set the salary for the commissioners and the commissioners set
the salaries for their employees. Otherwise there would be no one.to
whom the coumissloners would be accountable. Strictly political Issues.
Policy decisions to be made by the legislature and who receive advice

from this commission. Quorum and meetings. I"m not going to go into
those. Again, |1 think it"s self explanatory. Dropping down to .080 on
page 6, this 1is a very important section. It's one that the people

invent, 1 guess 1 kind of alluded to eariier in the-day referring to



other sections. Now, Subsection (a) says, “tinless the board provides
for management of the authority by a third party contract under Section
(b)" so this recognizes right off the beginning in the first statement
on that issue is that the board can provide for management of the
authority by a third party contract. Then it goes on and says the board
shall appoint fixed compensation for the chief executive officer and
legal counsel of the authority. There was some discussion which we did
not participate in whether or not the governor should also appoint the
chief legal officer feeling that it was important that the chief attor—
ney for the commission, that that person should give advice that would
be consistent to the advice the board would get if they went to the
attorney general. There were other fights that the board®"s -"lawyer
should be loyal to the board, independent and all that. This was a
compromise to say that the governor got to review the appointment of
legal counsel for competence. Whatever t.iat means. So that the board
appoints the chief executive officer, not the governor, but the board
appoints the chief executive officer. The only person the governor even
gets to consider is the competence of the legal officer. The decision
was made not to give the governor the confirmation powers of the chief
executive officer. That"s strictly by the board. There®s no question
about that and | don®"t think there®s any room for there to be question
about that. That was a very important policy decision that was hashed
out basically over the whole year. People had their strong feelings
about that. Then, the chief executive officer shall appoint and fix
compensation for the othor executive officials just like any private
corporation. The chief executive officer has everybody else fix his
salary. In this case, the appointments of compensation are subject to
board approval. There was debate about whether or not that should be
limited so that the only ones the board had approval power over things
like 1 usurer or vice president, chief operating officer. Those were
rejected. This was the resolution after long debate on that subject.
The officials appointed under Sections 1 and 2, that means the executive
officials who are defined later in the act can be fired by the board any
time the board wants to. Other people presumably will have contracts
and this doesn"t effect people other than the chief executive officers.
This again is like a private corporation rather than public one. Public
officials are elected for a discreet term. In the private sector, the
board can fire the chief executive officer whenever the board wants to.
Subject, of course, to whatever the contract terms are. If the chiel
executive officer had a contract that said he was entitled to one year
and couldn®t be fired before a year and if he or she would be fi*"ei
sooner they would get two years severance pay. Of course, that would
override this. But this basic decision again was that the board would
function here with all the efficiency just like a private authority and
the board could fire the chief executive officer, the chief executive
officer wants to do what the board wanted.

Why is that extended to other officials other than the chief executive
officer. It appears to me that you weaken the chain of command when you
do that. It says the board can fire the second level. It*s no good.

Lewis: You look to the definition of executive officials. Again,

basically it"s a blank. That"s what people decide. Our aovice was be
specific. Don"t leave it up to the people who wonder about the future.
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Who got the power to appoint, approve and fire. Do it specifically so
everybody knows going in. This was a particular resolution there are
infinite numbers of others that maybe would be as good or better.

Chris Gates: These people then serve both the general manager and the
board.

Lewis: Yes

Gates: 0Ok, isn"t that traditionally a nonproductive arrangement were you
don"t have a clear boss you®"ve got two bosses, and you"ve got to please
both of theri

Lewis: They"re debated constantly, they®re lots of kinds of corpo—
rations | know where the chief financial officer and the chief executive
officer or t:he chief legal officer all serve for the pleasure of the
board. There are others where nobody but the committee do. There are
just lots of ways to do 1it,. And here is a section, section five then Iis
the one that... the provision that no executive official may be com—
pensated at a rate in excess of that established for the heads of
principal executive department of the state. Policy called, there*-:, no
legal basis for that.

Unknown speaker: Did you read that before to permit incentive bonus to
such a person or are those precluded?

Lewis: My interpretation would be mean that that would be the limit, 1f
the limit perceived department heads at 60 thousand dollars, for exam—
ple, that the total compensation for one of these executives could not
exceed that..

Unknown speaker: Doesn"t that leave you up in grey area, how are you
going to get a competent executive officer for that amount of money ? 1
doubt it for the Alaska railroad. You"ll never get it. That"s a poor
provision.

Lewis: That"s a policy provision that you can change your recommendation
could be to change, 1f the legislature could change 1t It"s not. 1 think
that"s , it"s something 1 guess I"m not going to 1| express an opinion
because It"s not a legal not a legal Issue it"s a policy decision for
other people to make.

Lewis: Oh there®s absolutely nothing that prohibits it. That is your
judgement about what is the best way to operate.

Unidentified Speaker: Excuse me Mr. Lewis, 1f I may make a reference
back to number three, officials appointed under 1 and 2 that the gentle
man from the port authority just made reference to here, back on page 44
there®s a definition of what executive officials is and it"s Incredible,
manager of marketing and sales, chief engineer, chie* mechanical offi—
cer, officer of industrial development, real estate manager of budget



and accounting, manager of planning, chief of security. That seems to
be quite a can of worms.

Lewis: It's a big list.

Same speaker: All those people are answering to the board or the what
ever we"re calling this. As well as the chief executive officer, your
example makes sense that the chief financial officer or chief legal
council or what have you might answer directly to the board, but with an
operating structure where there 1is one chief executive officer with
other people subordinate, to that working within that operational
structure needing to be abordinated through one entity and one voice.

Lewis: I,know what you"re saying, | don"t disagree with you, this could
easily have been changed and I suspect in some earlier draft it probably
said that. T know that a earlier draft there was a very narrow defini—
tion of executive officials. And it got lengthened for reasons that |
don*t really recall now. But it could saythat th S does pu/ide that
the CEO appoints and sets salary for all these people. There 1is no
question about that, but it also says thatall these it level two can be
fired by the board. There was a practical judgement as 1 recall,
something that somebody said "well 1look, if the board tells thp CEO to
fire somebody and he or. she doesn®t then they"ll fire him or her.” Then
that does the same thing and 1 think what you"re expressing here is that
the list is too big and there"s probably*a better way to do it and I
sure don"t disagree with the observation.

Speaker: It would seem me that it would be the function of the board to
tell the CEO to run the railroad and to run it efficiently.- If he does
that terrific and doesn"t then deal with the executive officer

Lewis: That is a perfect.y good way to approach it.

Looking under section B, page seven. The board may provide for in a
manner consistent with the purposes of the chapter, and subject to the
approval of the state has provided in section of the state code, the
management and operation of the railroad by a third party contractor.
The purposes of the chapter are the ones set out in the beginning.
Obviously, if the board decides that it could be done by private opera—
tor then it would nullify the finding that it is not presently appropri—
ate for private operation. But so long as the board decides that the
private operation will provide good efficient, safe, economical, con—
tinued service then the board may contract with a private operator. |
don t remember the reference to the state code. Legislative approval of
course. That"s one of the provisions that we"ll get to later, wfiere the
commission puts something in motion and then the legislature can come 1n
and stop it if they choose to.

Speaker: That need not be theentire railroad, itcould be segments of
its operation.

Lewis: Yes sir. It could be fur different times or different parts of
the railroad. That 1is left upto the board.

We come now to section 090, delegation, whichresponds to a question
that somebody asked earlier. Subsection a, the board shall by rule,



delegate powers and duties appropriate and necessary for managing the
daily affairs and operations of the authority to the CEO subject to any
requirement of board concurrence or authorization imposed by the rules.
That says board just sets is own rules and regulations and for turning
the railroad over for operation to the CEO but what recognizes what's
obvious, that the board itself can limit what it gives to the CEO. B and
this is very important. This 1is something that 1 think was a result of
input by the Chamber of Commerce or Commonwealth. Within 180 days of
its establishment, the board shall delegate the following activity of
the authority to the CEO or other executive officials designated by the
board subject to board review of any activities that may be specified in
the rules. Now if you look at these things, this is the nuts and bolts
of the operation of the railroad. And what the legislature 1is saying to
the board is: within 180 days you will delegate these things to the CEO
recognizing that the board will have review power, and they can"t get
out of their own responsibility by delegating to a CEO. But saying
nevertheless, the management of all ttese things must within 180 days be
delegated to the CEO. Look at them. They are complicated. I suggest
that we not linger on them but I would be happy to respond to questions.

Speaker: I have one question. Why was not an operating budget included
in there? That the CEO should provide an operating budget to the board

Lewis: The debate on that 1 recall, that the commission itself would
require the CEO to submit a budget. It was an assumed responsibility of
the chief executive officer. You"ll note that another section says that
the board shall cause to be, you know the plans the annual plans,the
five year plans, |1 think this specific language to accompany shortly
reads like the board shall direct that a budget be prepared that the
board will submit to the legislature. It doesn"t have to be done, it
could be added. One of the dangers in adding things, if you start
adding too much then people will argue that what you didn"t have you
didn"t intend to delegate. The assumptions were that the CEO would
prepare a budget.

Harle: This seems to be in conflict with some of the other procedures.
Legislatively, why should the board be told what to delegate.

Lewis: My recollection is that this was requested by if not your group,
I think one of the Chambers of Commerce, Commonwealth North, 1 really
don*"t remember the history of that. Gerry. Oh, 1 beg your pardon. It
concerned the management of the railroad.

Harle: It just doesn"t seem appropriate Tn legislation to tell the
commission what they ought to be doing in terms operation. Lewis: I
don*"t disagree with that at all. I think your suggestion 1s a good one.

Last spring, there was a lot of concern by people here that 1t was set
up, that 1t was to bureaucratic and the manager of the railroad didn"t
have enough authority. This was a political response to a perceived
local concern generated by the management and supported people that the
board would keep to much power to itself and ought to be ordered by the
legislature to delegate. It"s not a provision that needs to be in here.
The other side of that is there were certain things that people thought
that the board itself, really had to be responsible for. Not that they



would do it originally, but that they would vote on it, they could be
cognizant of it, they couldn®t simply delegate without further thought.
And those are the ones that are set out in sub-section "c" on page 8:
General or particular board authorization or concurrence 1is required for
a number of other things. The list is based upon various people-s
experience, things to be added to it, things can be deleted. It could
be deleted altogether. It"s a policy decision that certain things were
so important that the legislature thought the board itself really ought
to vote on it, to not resolve it say arbitrary (??). So if its $5
million, or $1 million or say $50 million.

And that brings us to the conclusion of Article One and Gerry Johnson
will take Article Two.

Russ Babcock: Perhaps | could address a question to Capt. Adlum and
Dr. Olson. We"ve now structured a board and given its duties and
constraints. Are doing a good job? Are we going to get a good board out
of this process? In your experience, are they going to be able to
function under this set up? What"s your comment on what we"ve done so
far?

Adlum: Well as a commissioner, a couple of things that strike me, the

even numbers. I can see too many deadlocked votes, 3 to 3, 2 to 2 and
not much of a way to resolve that. I do agree that the executive
director should not be a voting member. If you are going to keep this

division between the commissior "nd the management,

Lewis: I apparently made a misv . There are six public voting
members. There are a total of seven voting members. Right now, the
Commissioner of Transportation is a voting member though not public.
There are six public members. If the decision wore made to take the
commissioner of Transportation off, then | think the recommendation to
go along with that would be to add another public member to you end .up
with an uneven number.

Adlum: Then you have one more than half as a quorum. We have a five man
commission. Even though there are only three of us there, and that"s a
quorum, we have to have three votes to pass something. You can"t come
there with a minimum quorum of three, and pass on a 2 to 1 vote.

Lewis: We have drafted that for other public authorities that we
represent to require a super majority. There are lots of things like
that could also be drafted so that certain decisions required more than
a majority.

Auium: Maybe you could put that in some bylaws of the commission,
though and cover them in that manner. Lewis: That 1is intended to be
done by the Commission in their own regulations. Everything that is not
dealt with specifically, will be left to the board to promulgate their
own regulations.

Adlum: My feeling on that. Just because somebody happens to be traveling,
out of town working for the commission, a small group can get together
and get something passed without the whole majority.



Babcock: What about representation, getting people who really represent
the interests of the authority in this case, to serve on the board.
Should there be geographic reflections in that, or not.

Adlum: Well, we talked on that, David and | both, when we were talking
the issue of whether they should be elected or appointed. We felt the
area that you had to cover with the railroad it would be very difficult
to have an election that would be representative. We did feel strongly
that they should be appointed. I personally have strong feelings for at
large. What can happen on commissions, and has happened on the Seattle
Port Commission, you get one guy that is for the waterfront and one guy

that is for the airport. We have it today on our county commission. In
King County where they"re elected by districts. They"re fighting for
their own districts and to hell with the rest of the county. I don"t
think that®"s good either. If you"re going to run a successful railroad,

you got to have representation (?) over the entire area.

Wright:. But suppose the governor is from the waterfront and he"s doing
the appointing.

Adlum:  You happen to have one from the hotel industry and he®s got
hotel everywhere.

Olson: Let me just make one response to Russ"s question. My own
reading of this section of the bill 1is that closely approximates the
kind of organizing structures that worked best with respect to public
authorities, generally. I strongly agree the comment that Mr. Ebert
made earlier on, that this section at the top of page seven, that gives
appointment and compensation powers at a second level of the orga—
nization and particularly as these are spelled out in the list on page
44. That really violates some very fundamental properties of induce—
ments toward efficiency, flexibility, managerial expertise and dipping
that far down into the managements staffing side of the organization 1is
probably not a well founded principle.

Adlum: -1t takes a big risk toward patronage.

Olson: Correct. Other than that, 1 find most of the provisions here
closely approximating some of the best public authority structures. But
that one, | just strongly agree with the comment.

Johnson: To have any hope of getting through this we are going to have
to start moving more quickly. And 1 think it"s more important that we
try and explain things at this point. The next article ha? to do with
the administrative provisions provided for the railroad authority. As |
go through these I1"m going to try and compare them to some extent to the
Alaska Code that affects other public entities. As we"ve noted consis—
tently throughout. An effort was made to review the statutory pro—
visions that effect other public entities to determine they can be
improved upon in the sense of providing more independence and flexibil—
ity, workability to the railroad, making it less like a conventional
public agency and more like a private entity. The first provision you
see there has to do with conflicts of interest. This is a little
understood provision. I think people on first reading considered it a



