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s h o u l d  b e  s t r u c t u r e d  a s  t h e  p e r m a n e n t  f u n d  i s  s t r u c t u r e d ,  a s  a 
s e p a r a t e  c o n s t i t u t i o n a l  e n t i t y  w i t h  c o r p o r a t e  p o w e r s  t o  c o n d u c t  
b u s i n e s s  i n d e p e n d e n t l y ,  b u t  w i t h  a p o l i t i c a l  o v e r v i e w  b u i l t  i n t o  
t h e  s t r u c t u r e  s o  t h a t  t h e  S t a t e  o f  A l a s k f  c a n  i m p l a n t  o n  t h e  
R a i l r o a d  t h e  g e n e r a l  d e s i r e s  o f  i t s  p e o p l e  a n d  c a n  d e m a n d  e f f i ­
c i e n t  b u s i n e s s l i k e  s e r v i c e  f r o m  R a i l r o a d  p e r s o n n e l .

A s  w e  k n o w ,  t h e  p e r m a n e n t  cu n d  i s  p a r t  o f  o u r  c o n s t i t u t i o n  a n d  
t h e r e f o r e  t o  p l a c e  t h e  R a i l r o a d  i n  t h e  s a m e  p o s t u r e ,  a v o t e  o f  
t h e  p u b l i c  i s  r e q u i r e d .  T h i s  m a y  b e  r e q u i r e d  a t  a l a t e r  d a t e ,  
b u t  f o r  n o w  i t  is m y  s u g g e s t i o n  t h a t  a c o r p o r a t e  s t r u c t u r e  a s  
s i m i l a r  t o  t h e  p e r m a n e n t  f u n d  a s  p o s s i b l e  b e  d e v i s e d .

T h e  s e c o n d  t y p e  o f  s t r u c t u r e  a v a i l a b l e  a s  a n  a l t e r n a t i v e  is t o  
m a k e  t h e  R a i l r o a d  a s e p a r a t e  d e p a r t m e n t  o f  S t a t e  G o v e r n m e n t  u n d e r  
A r t i c l e  I I I ,  Se c .  22 o f  t h e  S t a t e  C o n s t i t u t i o n .  T h e  C o n s t i t u t i o n  
h a s  s e t  f o r t h  t h e  a v a i l a b i l i t y  o f  20 d e p a r t m e n t s  o f  S t a t e  G o v e r n ­
m e n t .  A t  p r e s e n t ,  t h e r e  a r e  17 d e p a r t m e n t s  a n d  I p r o p o s e  t h a t  
t h e  R a i l r o a d  b e  t h e  18t h .  C e r t a i n l y  o n  t h e  b a s i s  o f  i m p o r t a n c e  
to t h e  d e s t i n y  o f  t h i s  S t a t e ,  t h e  R a i l r o a d  s h o u l d  b e  a f f o r d e d  a 
s e p a r a t e  p l a c e  in S t a t e  G o v e r n m e n t  o n  a p a r  w i t h  a n u m b e r  o f  
o t h e r  d e p a r t m e n t s .

T h i s  s t r u c t u r e  w o u l d  a l l o w  t h e  G o v e r n o r  t o  a p p o i n t  a C o m m i s s i o n e r  
o f  t h e  R a i l r o a d  a n d  t h e  C o m m i s s i o n e r  w o u l d  r e p o r t  d i r e c t l y  t o  t h e  
G o v e r n o r .  T h e  L e g i s l a t u r e  w o u l d  h a v e  i n p u t  i n  t h e  b u d g e t a r y  
p r o c e s s  o f  t h e  R a i l r o a d  a n d  a l l  o t h e r  S t a t e  l a w s  w o u l d  a p p l y .  
T h e r e  w o u l d  b e  n o  n e e d  t o  p a s s  s e p a r a t e  c o n f l i c t  o f  i n t e r e s t  
s t a t u t e s ,  f r e e d o m  o f  i n f o r m a t i o n  s t a t u t e s ,  a d m i n i s t r a t i v e  p r o c e ­
d u r e s  a c t s  o r  o t h e r  p h a s e s  o f  S t a t e  l a w s  m e r e l y  t o  t a k e  c a r e  o f  
t h e  R a i l r o a d .  It w o u l d  c e r t a i n l y  p l a c e  t h e  R a i l r o a d  w h e r e  i t  
s h o u l d  b e  i n  i m p o r t a n c e  to t h e  S t a t e .

T h e  t h i r d  t y p e  o f  s t r u c t u r e  a v a i l a b l e  is a n  i n d e p e n d e n t  c o r p o ­
r a t i o n  s u c h  a s  C o m m e r c i a l  F i s h i n g  a n d  A g r i c u l t u r e  B a n k  (AS 
4 4 . 8 1 . 0 1 0 ) .  T h e  s t a t u t e  i n i t i a l l y  s e t s  f o r t h  h o w  t h e  c o r p o r a t i o n  
s h o u l d  b e  s t r u c t u r e d  a n d  t h e n  a l l o w s  t h e  c o r p o r a t i o n  t h n  p o w e r  to 
f i l e  i t s  o w n  a r t i c l e s  o f  i n c o r p o r a t i o n  a n d  i t s  o w n  b y l a w s  w i t h  
t h e  S t a t e .  T h i s  c o r p o r a t e  f r a m e w o r k  w o u l d  r e c o g n i z e  t h a t  t h e  
R a i l r o a d  is e s s e n t i a l l y  a p r o f i t  m a k i n g  o r g a n i z a t i o n ,  n o t  a 

r e g u l a t o r y  b o d y ,  a n d  t h e  g o a l s  f o r  t h i s  c o r p o r a t i o n  s h o u l d  b e  o n e  
o f  e n h a n c i n g  t h e  r e v e n u e  p r o d u c i n g  a s p e c t s  o f  t h e  e n t i t y  b u t  
a l l o w i n g  f o r  g o v e r n m e n t a l  o v e r s i g h t .  T h i s  m e t h o d  o f  c o r p o r a t e  

o p e r a t i o n  w o u l d  s e e m  to b e  a n  e x c e l l e n t  m a t r i x  f o r  t h e  R a i l r o a d .

S B  2 1 2  h a d  o n e  s o l u t i o n ,  n a m e l y  t o  p l a c e  t h e  R a i l r o a d  u n d e r  a 
d i v i s i o n  o f  S t a t e  G o v e r n m e n t .  T h i s  d i v i s i o n ,  D ' T / P F ,  is t h e  s a m e  
d i v i s i o n  t h a t  h a s  p r e s e n t l y  m o r e  p e r s o n n e l ,  m o r e  j o b s  t o  do, a n d  
m o r e  p r o b l e m s  t h a n  a n y  o t h e r  d i v i s i o n  i n  t h e  S t a t e  G o v e r n m e n t .
It is t’-̂ e s a m e  d i v i s i o n  f r o m  w h i c h  t h e  L e g i s l a t u r e  h a s  s u g g e s t e d  
a n  e x t r i c a t i o n  o f  t h e  f e r r y  s y s t e m .

By p l a c i n g  t h e  R a i l r o a d  u n d e r  D O T / P F ,  I  c a n  a l m o s t  g u a r a n t e e  a n  
i n c r e a s e  i n  c o n f u s i o n ,  a n  e x p a n s i o n  o f  p o l i t i c a l  i n v o l v e m e n t  i n



R a i l r o a d  m a n a g e m e n t ,  a n  e n l a r g i n g  o f  t h e  p r o b l e m  o f  c h a i n  o f  
c o m m a n d  b e t w e e n  t h e  G o v e r n o r  a n d  t h e  M a n a g e m e n t  of-.the R a i l r o a d ,  
a n d  a s t r u c t u r e  w h i c h  o v e r a l l  w i l l  l e a d  t o  m u c h  t h e  s a m e  p r o b l e m s  
e x p e r i e n c e d  b y  o u r  f e r r y  s y s t e m  o v e r  t h e  y e a r s .

I l o o k  f o r w a r d  t o  f u r t h e r  d i s c u s s i o n s  w i t h  t h e  c o m m i t t e e  o n  t h i s  
v e r y  i m p o r t a n t  i s s u e .
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Attached please find a sectional analysis of SB 10 prepared by the Senate 
Transportation Committee Staff. Also enclosed are copies of important 
back-up documents which were instrumental in the development of SB 10. 
The section-by-section analysis is cross referenced to relevant portents 
of the originating memorandum. The cross references are indicated by 
brackets [ J for your convenience.

The transcript of the December 15, 1982 meeting concerning SB 212 is 
enclosed because of the excellent discussion it provides concerning 
important provisions now also included in SB 10.
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providing for an effective date."

III. Appendix I. Memorandum prepared by Wickwire, Lewis, Goldmark and 
Schorr for DOT/PF which provided the legal basis for SB 10.

IV. Appendix II. Excerpt from Statewide Rail Systems study for the
State of Alaska, Department of Transportation and Public Facilities, 
Planning and Programming Division, December, 1980, prepared by 
Bivens & Associates, Inc.

V. Appendix III. Transcript of the Alaska Railroad Transfir Advisory 
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SENATE TRANSPORTATION COMMITTEE 

SECTION BY SECTION ANALYSIS 

of
SENATE BILL NO. 10 

IN THE LEGISLATURE OF THE STATE OF ALASKA 
THIRTEENTH LEGISLATURE - FIRST SESSION

A BILL
For an Act entitled: "An Act relating to the Alaska Railroad; and

providing for an effective date."

Section 1. LEGISLATIVE FINDINGS, POLICY, AND DECLARATIONS.

Contains a statement of legislative findings regarding the status of the 
Alaska Railroad, a statement of state policy concerning the ownership of 
the Alaska Railroad and a statement of declarations regarding the manage­

ment and fiscal responsibility of the railroad after state acquisition. 
The value of this section is to establish the legislature's expectations 
with respect to the Authority and how it will operate. In addition, some 

findings are required by the constitution while otners may strengthen the 
ability of the Authority to obtain tax-exempt bonding.

CHAPTER 40. ALASKA RAILROAD AUTHORITY.

ARTICLE 1. ESTABLISHMENT AND ORGANIZATION.

Sec, 4P.40.010. ESTABLISHMENT OF AUTHORITY.

Establishes the Alaska Railroad Authority. To comply with Art.Ill,
Sec.22, of the constitution, see page 32-38, VIII. CONSTITUTIONAL
LIMITATIONS, the Authority is established as an instrumentality of the

State by placing it within the Department of Transportation and Public
Facilities but with legal existence independent of and separate from the 

state. [See page 6-7, Appendix I, II. I.C.C. JURISDICTION]

Sec. 42.40.020. LIMITATION OF LIABILITY.

Clearly states that the assets and liabilities of the Authority are 
exclusively its own and that creditors have no right to other state 

assets. [See page 5-6, Appendix I, I. STATE LIABILITY]

Sec. 42.4U.030. BOARD OF COMMISSIONERS.

Sets out the membership of the Board of Directors, the method of appoint­
ment, and qualificacions. There are seven voting members of the board 

including the Commissioner of DOT/PF. The public voting members are made 
up of at least four members from ti;s geographic areas served by the



railroad and, if possible, one former railroad official from a railroad 
other than the Alaska Railroad.

There are two non-voting members of the board, the chief executive 
officer of the Authority and a labor representative who is appointed by 
the governor. All public members are appointed by the governor and

confirmed by the legislature. [See page 20-21, Appendix I, V.
INDEPENDENT AND EFFECTIVE RAILROAD MANAGEMENT]

Sec. 42.40.040, TERM OF OFFICE; VACANCIES.

Provides for staggered five year terms for all public board members and 
provisions for filling of vacancies.

Sec. 42. .0.050. COMPENSATION AND EXPENSES.

Provides for a $300 per day compensation for all public board members and 
per diem and travel expenses for all directors.

Sec. 42.40.060. QUORUM AND NOTICE OF MEETINGS.

Establishes the quorum for the Board of Commissioners and a required list 

of individuals and organizations to receive notice of a meeting. Members 
of the general public receive notice when it is requested.

Sec. 42.40.070. VOTING.

Sets out voting procedures and excludes proxy voting except where the 
proxy vote is for a specific topic.

Sec. 42.40.080. MANAGEMENT OF AUTHORITY.

This section provides for the appointment and compensation of the 

executive officers of the Authority by the board. The legal counsel is 
subject to a review of his or her competence by the governor. This 

section also pre/ides for the management and the operation of the 
railroad by a third party subject to the approval of the governor whose 
decision is binding on the Authority unless the legislature acts to 
disapprove of the third party manager (See also Sec. 42.40.600). The 

board also has authority to appoint third party management assistants 
which are not subject to review of the governor or the legislature.

Sec. 42 *0.090. DELEGATION.

Requires the board to delegate, within 180 days, certain of its powers 
necessary for the operation of the Authority to the chief executive 
officer or other officers, by formal rule.



Senate Bill No.10 - Section Analysis - Page 3

ARTICLE 2. ADMINISTRATIVE PROVISIONS.

Sec. 42.40.200. CONFLICTS OF INTEREST.

Provides guidelines for determining a conflict of interest for a board 
member or an Authority employee. Generally, an employee or a board 

member may not participate in a decision making process where they, or 
their immediate family, gains more than the general public will gain 
unless their interest is remote. Remote is defined.

Sec. 42.40.210. PUBLIC BOARD MEETINGS.

With the exception of legally convened executive sessions, all board 
meeting must be open to the public.

Sec. 42.40.220. MINUTES OF MEETINGS.

Requires that minutes be kept of all public meetings and that copies of 
the minutes must be sent to the governor and the leadership of the 
legislature.

Sec. 42.40.230. ADMINISTRATIVE PROCEDURE.

This section removes the Authority from th. ■requirement of the Adminis­

trative Procedure Act except that it mu s.. meet the requirements of 
holding open public meetings unless the meeting is a legally convened 

executive session of the Board of Commissioners. This makes the 
regulations promulgated by the Authority free from review by other state 
entities except in certain situations defined in section (c) where the 

Authority is required to submit proposed actions to the Attorney General 

for review and the Authority is required to submit its regulations 45 
days after they are adopted to the Regulation Review Committee. 
Subsection (b) requires the Authority to adopt rules which will provide 

advance notice and opportunity for the public to comment on regulations 

that are likely to have a substantial impact on the public or which will 

be used by the Authority's dealings with a significant segment of the 
public. However, subsection (d) exempts certain specific subjects from 
the requirements of subsection (b). [See page 20-21, Appendix I, V. 
INDEPENDENT AND EFFECTIVE RAILROAD MANAGEMENT]

Sec. 42.40.240. PUBLIC DISCLOSURE OF INFORMATION.

Provides that information held by the Authority is public information 
except that the Authority may by rule or regulation designate and with­
hold disclosure of matters of a nonpublic, orivileged, or proprietary 
nature.
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ARTICLE 3. POWERS AND DUTIES 

Sec. 42.40.300. GENERAL POWERS.

This section delineates the general powers conferred to the Authority to 
carry out duties, including obtaining state appropriations [see page 

16-20, IV. STArE SUBSIDY, STATE CONTRACTS FOR RAILROAD SERVICE, AND STATE 

INVESTMENT IN RAILROAD CAPITAL IMPROVEMENTS], inherent in operating the 
railroad. The general powers include provisions associated with the 

powers of both government agencies and powers associated with corporate 
structures.

Sec. 42.40.310. ANNUAL REPORT.

Requires the board to prepare and submit for review by the governor and 

the legislature an annual report on the operations and financial con­

dition of the Authority. The report may contain suggestions for re­
visions of the Authority or its operations.

Sec. 42.40.320. ANNUAL AUDIT.

Requires an annual audit by a certified auditor experienced in railroad 

accounting. The Authority is also required to make available its finan­
cial records for review by the governor or the legislature whenever 
necessary.

Sec. 42.40.325. LONG-RANGE PROGRAM AND CAPITAL IMPROVEMENT.

This section requires the Authority adopt both a five year operating and 
a five year capital plan be revised annually.

Sec. 42.40.330. USE OF AUTHORITY ASSETS.

This section restricts the use of the Authority's property or other 
assets to the the activities authorized by this Act. [See page 13, 

Appendix I, 3. Industrial Development Bond Prohibition]

ARTICLE 4. RAIL PROPERTIES.

Sec. 42.40.400. RAIL PROPERTIES,.

This section gives the Authority clear authority to hold, transfer or 
legally litigate all rights to real property transferred as railroad 
property u..der federal transfer legislation, except that the subsurface 
estate and mineral rights must be transferred to DNR within 120 days of 
receipt. The Authority does, however, retain the right to use, for the 
purposes of the railroad, sand, gravel, and other construction material 

without further clearance, and coal if permission is granted by DNR and
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it is used for non-income producing activity. The Authority may not 
obtain property by adverse possession or prescription. With certain 

exceptions, the Authority must give public notice when it intends to 
dispose of an interest in real property.

Sec. 42.40.410. CLASSIFICATION, ACQUISITION, AND USE OF STATE LAND FOR
w i m T P m m i i ' . --------------------------------------------------------

This section provides guidelines for the Authority to obtain land needed 
for its operations from the Department of Natural Resources.

Sec. 42.40.415. DEVELOPMENT OF OIL, GAS, MINERALS AND GEOTHERMAL RE- 
M C r r O ' N  " A U T H O K I T Y T A H D . --------------------------------------------------------------------------------------------------------------------------------------------------------------------

Provides a mechanism whereby the Department of Natural Resources may 

lease or otherwise develop oil, gas, minerals and geothermal resources 
located on Authority lands. The conditions established by this section 
require consultation with the Authority regarding all negative impact the 

potential development may have and a joint agreement as to acceptable 

methods of mitigating the negative aspects of development. This section 
also creates an Alaska Railroad income fund into which all proceeds from 

development must go for later appropriation by the legislature. DNR is 

required to provide annual reports to the Legislature regarding income 
produced from the development of natural resources on Authority lands.

Sec. 42.40.420. LAND USE REGULATION.

This section give the Authority authorization to adopt regulation govern­
ing land use by private parties acquiring an interest in railroad 
property.

Sec. 42.40.430. EMINENT DOMAIN AND ACQUISITION OF PROPERTY AND 
MTHTKTAIX

This section provides guidelines for acquisition by eminent domain. The 
Authority has full eminent domain powers but must relinquish all sub­
surface rights to the state. [See page 8-10, Appendix I, 1. Political 
Subdivision]

ARTICLE 5. FINANCIAL PROVISIONS.

Sec. 42.40.500. BONDS AND NOTES.1

Gives the Authority full bonding authority to issue bonds or bond antici­
pation notes tc carry out its purpose. Money obtained by bonding must be 
used for the specific purpose for which it was issued. Bonds are

1. There are eight existing public corporations with bonding capability: 
Alaska Gas Pipeline Financing Authority: A public corporation

administratively located within the Department of Revenue but with a
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not to exceed a 50 year maturity term. The board possess wide dis­
cretionary powers to enhance the marketability of bonds.

Sec. 42:AC.510. INDEPENDENT FINANCIAL ADVISOR.

Requires the board to retain a financial advisor for negotiating private 
sale of bonds or notes independent from the underwriter.

legal existence separate from the State. It was created in 1978 for the 
purpose of financing the gas pipeline.

Alaska Commercial Fishing and Agriculture Bank: A public

corporation administrativelu located within the Department of Commerce 
and Economic Development but with a legal existence separate from the 

State. It was created in 1978 for the purpose of loaning funds to 
commercial fishermen and farming industries.

Alaska State Housing Authority: A public corporation of the State
authorized to! construct, operate ana manage low income housing 

projects; finance rental housing projects; ergage in urban renewal 

programs; and construct and acquire public buildings for lease to the 
State.

Alaska Municipal Bond Bank: A public corporation administratively
located within tne Department of Revenue but with a separate and 
independent legal existence. It was established in 1975 in order to loan 
funds for capital construction to cities and boroughs in the State.

Alaska Industrial Development Authority; A public corporation 
administratively located Tn tne Department of Commerce and Economic 
Development but with a separate and independent legal existence. AIDA 

was created in 1980 as the successor to the Alaska State Development 

Authority. AIDA promotes economic development within the State by 
providing low interest loans to industrial and commercial projects.

Alaska Medical Facility Authority; A public authority 
administratively located in the Department of Revenue with a separate and 
independent legal existence. The Authority was created by the 
legislature in 1978 to finance construction and improvements to medical 
facilities in the State.

Alaska Housing Finance Corporation: A public corporation
administratively located within the Department of Revenue but which has a 
separate and independent legal existence. AHFC was chartered in 1971 to 
provide financing for low- and moderate-income housing and housing 

located in remote, underdeveloped, or blighted areas of the State.

Alaska Power Authority; A public corporation of the State situated 
for administrative purposes in the Department of Commerce and Economic 

Development but with separate and independent legal existence. The APA 
was created to finance, construct, and operate power production and 
transmission facilities.
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Sec. 42.40.515. VALIDITY OF PLEDGE.

This section establishes the validity of a pledge of assets or revenues 
for the sale of bonds. It also provides guidelines for the disposition 

of pledged assets if there are legal claims against the assets or if che 
pledged assets are subsequently sold.

Sec. 42.40.520. REMEDIES.

Establishes the right to legal recourse for any party at interest for 

transactions authorized by this Act either as a contractual agreement or 
a security agreement with the Authority.

Sec. 42.40.525. NEGOTIABLE INSTRUMENTS.

Subject to applicable state laws regarding proper registration, all bonds 
or notes authorized by this Chapter are negotiable interests.

Sec. 42.40.530. BONDS AND NOTES ELIGIBLE FOR INVESTMENT.

Investment in bonds or notes issued by the Authority by all state 

officials, public or private, is proper arid does not constitute a con­
flict of interest.

Sec. 42.40.535. REFUNDING BONDS.

This section authorizes the sale of refunding bonds to pay back 
previously issued bonds.

Sec. 42.40.540. CREDIT OF STATE NOT PLEDGED; REQUIRED DISCLAIMER.

Bonds or notes issued by the Authority are solely the liability of the 

Authority and do not constitute 3.n obligation of the state. Words to 
this effect must appear on all bones issued by the Authority.

Sac. 42.40.545. NO PERSONAL LIABILITY.

No officer or employee is personally liable for bonds issued by the 
Authority.

Sec. 42.40.550. REVENUES.

Revenues generated by the Authority are directly controlled by the 
Authority and not the State.



Requires the Authority to carry reasonable insurance coverage naming the 
Stste as an additional insured.

Sec .  4 2 .4 0 .5 50 .  INSURANCE.

Sec. 42.40.560. SAFEGUARDING OF MONEY.

The Authority is instructed to maximize revenue from deposited money 
which is to be deposited in depositories acceptable to the governor.

Sec. 42.40.565. FIDELITY BOND.

Requires the Authority to obtain a fidelity bond for all board members 
and officials.

Sec. 42.40.570. REVERSION OF ASSETS.

Assets of the Authority revert to the state if for any reason the 
Authority ceases to exist.

ARTICLE 6. STATE OVERSIGHT 

Sec. 42.40,.600. STATE REVIEW.

Requires the board to publish and give notice to the governor, leadership 

of the legislature, at least two newspapers of statewide circulation and 
members of the general public upon request, prior to undertaking a 

significant and permanent change in services or borrowing in excess of $5 
million for longer than a one year payback. The published report must 

detail the financial impact on the Authority, the impact on services, why 

the action is necessary or desirable, and whether the action is expected 
to support itself financially. The governor has 45 days to approve or 

disapprove or he may suspend and defer to the legislature for final 

disposition. In all cases the legislature has 60 days to enact
legislation binding the Authority to either continue or cease the action. 
Extensions representing more than 50 percent of the railroad's total 

track mileage and requiring the issuance of securities in an amount 
greater than $50 million requires specific authorization by the 

legislature. This section also requires state review of any proposal to
contract management of the railroad to a third party (See Sec.

42.40.080). [See page 22-29, Appendix I, VI. STATE OVERSIGHT OF MAJOR
FINANCIAL TRANSACTIONS AND POLICY DECISIONS]

Sec. 42.40.610. ACTION-FORCING MECHANISM.

Provides a mechanism for the governor or the legislature to either 
initiate or require cessation of Authority action by requiring a formal 
response outlining the Authority position. If they are compelled to 

initiate action, funding must be provided for both planning and 

implementation. [See page 29, Appendix I, Action Forcing Mechanism]



Sec.  4 2 . 4 0 . 6 1 5 .  INTERVENTION.

Under certain extreme circumstances, as delineated, this section provides 
that the governor may be directed by specific legislation to take control 

of the Authority to correct specific purposes of this Act. [See page 
25-67, Appendix I, Financial Concerns]

Sec. 42.40.620. TRUSTEESHIP.

This section authorizes the governor to petition the Superior Court to 
appoint trustees when directed by legislation. The trusteehip would 

then possess unilateral powers enabling it to take whatever me .sures are 
necessary to restore the capability of the Authority to p.-rform the 
functions and activities for which it was established.

ARTICLE 7. MISCELLANEOUS PROVISIONS 

Sec. 42.40.700. PERSONNEL.

Employees of the Authority are not to be considered state employees but 
the Authority is considered a public employer ur.der the Public Employment 
Relations Act except that the provisions for a merit system does not 

apply. The Authority's executive officials may rot enter into a 
collective bargaining agreement with the Authority. [See page 30-31, 
Appendix I, VII. EMPLOYEE]

Sec. 42.40.710. POLITICAL ACTIVITIES.

Prohibits use of the Authority's resources for partisan political 
activities except where necessary to carry out the purposes of the 

Authority. Provides fur civil liability for violation by individuals 
employed by the Authority.

Sec. 42.40.720. LICENSES AND PERMITS.

The Authority must comply with local, state, or federal licensing or 
permitting requirements to the same degree as the state must comply.

Sec. 42.40.730. UNAUTHORIZED REPRESENTATION.

Provides for personal liability for unauthorized persons acting on behalf 
of the Authority.

Sec. 42.40.740. CLAIMS AGAINST THE AUTHORITY.

The State may not be named a co-defendant in any railroad related claims 
against the Authority. Provisions for administrative appeal for claims 
against a state agency to the Department of Administration do not apply 

to the Authority.



Sec. 42.40.755. EXEMPTION FROM TAXATION.

Except for computing state aid to local school districts, the Authority's 
property and assets ;sre considered the property of a political 
subdivision and are exempt from taxation. [See page 8-10, Appendix I, 1. 

Political Subdivision and page 38-41, Appendix I, 2. Financial

Limitations - Article IX: Finance & Taxation]

Sec. 42.40.770. PAYMENTS IN PLACE OF LOCAL REAL PROPERTY TAXATION AND 

IMPACT ATP.'

The Authority may adopt regulations setting out criteria whereby it can 
give voluntary impact aid to local political subdivisions in lieu of real 

property taxes.

ARTICLE 8. GENERAL PROVISIONS

Sec. 42.40.870. ENFORCEMENT OF LAW AND AUTHORITY REGULATIONS BY

AUTH'O'RTTY'TEIUR1TY FOrCeT

Enforcement offveers of the Authority may enforce regulations adopted by
the Authority with the same authority as state law enforcement officers.

[See page 8-10, Appendix I, 1. Political Subdivision]

Sec. 42.40.880. PENALTY FOR VIOLATION OF DESIGNATED REGULATION.

Violation of a regulation which is designated by the Authority as a 

regulation necessary to protect life, health or property is a Class B 

misdemeanor.

Sec. 42.40.890. CONSTRUCTION.

Provides for liberal interpretation of the provisions of this Chapter.

Sec. 42.40.900 DEFINITIONS.

Provides definitions for various delineated terms found ir. this Chapter.

Sec. 3. AS 09.55.310(a)(4).

Exempts the Alaska Railroad from paying for fences and cattle guards for 

•''"operty condemned by the Authority.

Sec. 4. AS 09.55.350.

Exempts the Alaska Railroad from the time limits provided for paying for 

railroad fences and cattle guards.



Sec. 6. COMMENCEMENT OF LEGAL EXISTENCE OF ALASKA RAILROAD AUTHORITY.

Deals with commencement of the Authority's legal existence, which occurs 
following appointment o: all board members.

Sec. 7. APPOINTMENT OF FIRST MEMBERS Qc THE BOARD.

Details the term lengths for the first board members and gives the 

governor power to fill the positions to create the Authority after the 
legislature has acted to accept the transfer of the Alaska Railroad from 
the federal government.

Sec. 8. CLOSING REPORT SUBMITTED UNDER FEDERAL TRANSFER LEGISLATION.

Requires that the closing report submitted under federal legislation 
provide for all assets and liabilities to be transferred to the state 
which must be accepted in all material aspects by the state.

Sec. 9. ASSETS AND LIABILITIES TO BE NOTED IN AUDIT.

Requires that assets and liabilities identified by the closing report be 

noted in the annual audit for five years after transfer.

Sec. 10. INITIAL LONG-RANGE PROGRAM AND CAPITAL IMPROVEMENT PLANS.

Requires the preparation and adoption of a long range program and capital 

improvement plan 18 months after the transfer. Three years after the 
first long range plan an annual performance audit may be conducted.

Sec. 11. PRE-EXISTING RULES, REGULATIONS AND ORDERS OF THE ALASKA
m m w . -------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------

This section allows the Authority board to continue in effect the Alaska 
Railroad's existing rules, regulations and orders for a period not to 
exceed two years.

Sec. 12. COLLECTIVE BARGAINING AGREEMENT BETWEEN THE ALASKA RAILROAD 
I Q T F R M T ^ T  AND "EMPLOY E E S  '/----------------------------------------------------------------------------------------------------------------------------------------------------------------------------

Requires the Authority to continue in effect the current collective 
bargaining agreements for a period of two years.

Sec. 13. CONFLICTING LAWS INAPPLICABLE.

Any laws which conflict with this Act are overruled by this Act.



Sec. 14. APPLICATION OF EXISTING STATUTES.

Deals with the application of existing statutes: for the purposes of

state wage and hours the Authority is considered a political subdivision, 
the Authority is exempt from all regulations promulgated by DOT/PF 

concerning public buildings, works, and improvements, it is also exempt 

from the confines required to receive money for Port facilities 
construction. The following provisions of A.S. Title 37 do not apply to 
the Authority: The Fiscal Procedures Act, Executive Budget Act, and it 

is released from the prohibition forbidding lending from or for a 
corporation. In addition, the Department of Administration and t1̂  

Department of Revenue do not have jurisdiction over the fiscal matters of 
the Authority. Moreover, the Authority may receive money directly from 

the federal government rather than through the governor's office, [See 

page 32-38, Appendix I, VIII. CONSTITUTIONAL LIMITATIONS and page 20-21,
V. INDEPENDENT AND EFFECT RAILROAD MANAGEMENT]

Sec. 15. SUBSEQUENTLY ENACTED STATUTES.

Only subsequent statutes specifically stating its applicability to the 
Authority will be construed to apply to the Authority.

,ec. 16. EFFECTIVE DATE.

This Act takes effect upon acceptance of the transfer of the Alaska 

Railroad to the State of Alaska in whatever manner it is ratified by the 
legislature.





Introd iced: 1/18/83
Referred: T r a n s p ortation

and Finance

1 IN THE SENATE B Y  K E R T T U L A

2 SENATE B I L L  NO. 10

3 IN THE LEGISLATURE OF THE STATE OF A L A S K A

4 T H I RTEENTH L EGISLATURE - FIRST SESSION

5 A  BILL

6 F or an Act entitled: "An Act relating to the A laska Railroad; and • *ovid-

7 ing for an effective date."

8 BE IT ENACTED BY THE L EGISLATURE OF THE STATE OF ALASKA:

9 * Section 1. L E G I S LATIVE FINDINGS, POLICY, AND DECLARATIONS. (a) The

10 legislature finds that

11 (1) the United States government has expressed its deter m i n a t i o n

12 to discontinue federal operation of the Alaska Railroad at the earliest

13 possible date;

14 (2) for the time being, private acquisition and o p eration of the

15 railroad in a m a n n e r  consistent w i t h  the fede ^1 transfer legislation and

16 this Act is not presently considered to be a reasonable p ossibility or in

17 the best interests of the citizens of the state;

18 (3) continued o p eration of the railroad is possible only if the

19 state acquires the railroad from the federal government and provides for

20 operation of the railroad;

21 (4) continued operation and developmer. ’ of the A l a s k a  Railroad

22 is essential to the long-term economic growth and development of the state

23 and its natural resources and will serve an important public purpose; and

24 (5) continued operation of the Alaska Railroad will promote the

25 general welfare of the people of the state by providing important freight

26 and passenger service to residents of the state, businesses, visitors, and

27 military installations in the state.

28 (b) It is the policy of the state to

29 (1) foster and promote the development of the state's land and
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1 natural resources;

2 (2) foster and promote the l o ng-term economic g rowth and devel-

3 opment or the state;

4 (3) provide nece s s a r y  and d e sirable freight and pass e n g e r  rail

5 tran s p o r t a t i o n  services to residents, businesses, visitors, and military

6 installations in the state;

7 (4) develop and implement plans fr^ a transportation n e t work

8 that effect the policies set out in this subsection; and

9 (5) provide safe, economical, and efficient transportation to

10 residents, businesses, visitors, and m i l i t a r y  installations in the state.

11 (c) The 1'gislature declares that

12 (1) the exercise of the powers of the state in the interest or

13 the people of the state is n e cessary to a c c o mplish the policy set out in

14 (b) of 11 is section by a uthorizing the creation of a public authority w i t h

15 the poweis, duties, and functions as prov i d e d  in this Act to operate the

16 A l a s k a  Railroad and to m a n a g e  its rail, industrial, port and other proper-

17 ties;

18 (2) it is in the bgst interests of the people of the state for

19 the public authority created by this Act to operate and manage in a p m d e n t

20 m a n n e r  the Alaska Railroad

21 (A) to be exclusively responsible for the management of the

22 financial and legal obligations of the A laska Railroad;

23 (B) w i t h  the railroad authority, and not the state, consti-

24 tuting; a common carrier subject to the jurisdiction of the U n i t e d

25 States Interstate Commerce Commission;

26 (C) w i t h  the ability to raise capital by issuing obliga-

27 tions exempt from federal and state taxation;

28 (D) to carry out its responsibilities on a self-sustaining

29 basis;
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1 (E) to provide the best possible c o m b i nation of types and

2 levels of safe, efficient, and economical t r a n s p o r t a t i o n  that is

3 necessary to meet the overall needs of the state, s upported w h e n

4 necessary by state investment;

5 (F) according to sound business management practices;

6 (G) to provide the level of service that best satisfies the

/ needs of the people of the state;

8 (H) in a f; ,<cally sound manner; and

9 (I) to ensure that b orrowing by the a u thority does not

10 directly or indirectly endanger the state's own borr o w i n g  capacity;

11 v3j the continued operation of the railroad will assure g r e a t e r

12 use, development, reclamation, and settlement of the state's land for the

13 maximum benefit of the people; and
I

14 (4) the important public purposes to be sei.ved by the rail r o a d

15 authority require the authority to have all of the powers and d u ties

16 granted to it by this Act; the legislature intends that the authority,

17 consistent wit h  sound business management practices, exercise its p owers

18 and duties as a public service on behalf of the state and recognizer that

1J the exercise of the powers and duties granted by this Act requires the

20 authority to engage in the wide range of conduct authorized by this Act.

21 * Sec. 2. AS 42 is amended by adding a new chapter to read:

22 CHAPTER 40. A L A S K A  RAILR O A D  AUTHORITY.

23 ARTICLE 1. ESTABLISHMENT AND ORGANIZATION.

24 Sec. 42.40.010. ESTABLISHMENT OF AUTHORITY. There is estab-

25 lished the Alaska Railroad Authority. The authority is a p u blic

26 corporation and, for purposes of art. Ill, sec. 22, Consti t u t i o n  of

27 the State of Alaska, is an instrumentality of the state w i t h i n  the

28 Department of T r a n s p ortation and Public Facilities, but the authority

29 has a legal existence independent of and separate from the state. The
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exercise by the authority of the powers provided in this chapter is 

considered an essential governmental function of the state. The

existence of the authority is perpetual.

Sec. 42.40.020. LIMITATION OF LIABILITY. A  liability incurred 

by the authority must be satisfied exclusively from the assets and 

credit of the authority and no creditor or other p e r s o n  has a right of 

action against the state on account of a debt, obligation, or l i a b i l­

ity of the authority.

Sec. 42.40.030. BOARD OF COMMISSIONERS. (a) The powers of the

authority are vested in the Board of Commissioners. The board c o n­

sists of the commissioner of transportation and public facilities, who 

serves as a voting member; the chief executive officer of the a u t h o r i­

ty, who serves as an ex officio n o nvoting member; an authority e m­

ployee appointed by the governor, who serves as a n o nvoting m ember end 

represents the labor organizations that are certified to represent 

authority employees; ana six v oting public members appointed by the

governor. The public members must have substantial experience or 

professional training and expertise in fields relevant to the purposes 

of this chapter, including, but not limited to transportation, b isi- 

ness, and finance and must have the standing in their c o m m u n i t iif. to 

command the respect of their fellow citizens. Unless pro h i b i t e d  by 

law, one public member shall be or have been an executive official of 

ai A m e r i c a n  railroad that is not now or was never a connecting carrier 

of the A l a s k a  railroad. At least four public members must be selected 

from areas served by the railroad. The public members may not be 

state officers or employees.

(b) The public members of the board shall be confirmed by a 

majority of the membership of the legislature in joint session. A  

public m e m b e r  appointed by the governor, unless and until the m ember



1 has b e e n  rejected by the legislature, has the full powers and respon-

2 sibilities of a confirmed board member.

3 (c) The b o a r d  shall elect from its m e m b e r s h i p  a chairman, a

4 vice-chairman, ~ treasurer, and a secretary and prescribe their

5 specific duties by rule.

6 (d) The chai r m a n  shall call meetings of the board at least once

7 every three months. The chairman may call ot h e r  meetings of the board

8 as the chairman considers necessary. The chairman shall preside at

9 meetings of the board.

10 (e) The governor by w r i t t e n  notice to the m e m b e r  may remove a

11 public m e m b e r  l.'om the board £ >r

12 (1) incapacitation caused by injury or sickness that leaves

13 the m e m b e r  unable to p e r form duties under this chapter;

14 (2' continued refusal or inability to attend meetings of

15 the board;

16 (3) c o n v iction of. a m isdemeanor involving moral turpitude

17 or a felony; or

18 (4) any conduct that was intended to harm the authority

19 w h e t h e r  or not it constituted a crime.

20 Sec. 42.40.040. TERM OF OFFICE; VACANCIES. (a) The public

21 members of the board serve for staggered terms of five years each.

22 (b) A v a c ancy on the b' rd is filled by appointment by the

23 governor and the appointment must be confirmed by the legislature in

24 joint session. A m e m b e r  selected to fill a vacancy holds office for

25 the balance of the term for w h i c h  the m e m b e r’s predec e s s o r  is appoint -

26 ed.

27 (c) A  v a c a n c y  on the board does not impair the authority of a

W  28 q uorum of members to exercise the power.*, and p e r form the duties of the

29 board.
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(d) A  member whose term has expired shall serve until a s u c c e s­

sor has bee n  appointed.

Sec. 42.40.050. COMPENSATION A N D  EXPENSES. A  p u b l i c  m e m b e r  of 

the board is entitled to compensation at the rate of $300 for each day 

the m e mber is e n g aged in actual performance of duties as a m e m b e r  of 

the board. The bo a r d  s K O ,  provide by rule for compen s a t i o n  for 

partial days during whi n a member is engaged in the actual p e r f o r­

mance of duties. A  m e m b e r  is entitled to per diem and travel expenses 

authorized by law for sta'ze boards and commissions under AS 39.20.100.

Sec. 42.40.060. QUORUM AND NOTICE OF MEETINGS. Four v oting 

members of the board constitute a q u orum for the t ransaction of 

business. In addition to the notice requirements of AS 44.62, notice 

of a m e e ting of the board, including an a genda for the meeting, must 

be given to

(1) each m ember of the board;

(2) the governor;

(3) the leadership of the l e g i s l a t u r e ;

(4) at least two newspapers of statewide circulation; and

(5) members of the general public upon r c u e s t .

Sec. 42.40.070. VOTING. The board shall provide by rule for the 

m anner of voting and any representation of persons absent from m e e t­

ings. The rules may provide for voting and conferring by means of 

telecommunication devices or by mail or for voting as directed in a 

written proxy taking a position on a p a r t icular issue so long as 

v oting is consistent with AS 44.62.310. However, no proxy is allowed 

that delegates to the holder discretion to act for a principal on 

undisclosed or general matters.

Sec. 42.40.080. MANAGEMENT OF AUTHORITY. (a) Unless the board 

provides for management of the authority by a third- party contract-jr



under (b) of this section,

(1) the board shall appoint and fix compensation for the 

chief executive officer and legal counsel of the authority; the a p­

pointment of leg'll counsel is subject to the approval, for competence, 

of the governor;

(2) the chief executive officer shall appoint and fix 

compensation for the other executive officials; the appointments and 

c o mpensation are subject to board approval;

(3) officials appointed under (1) and (2) of this s u b s e c­

tion serve at the pleasure of the board;

(4) the chief executive officer may appoint and fix c o m p e n­

sation for any additional personnel necessary to carry out the p u r­

poses of this chapter;

(!>) except as may be required by federal law, no executive 

official of the authority may be compensated at a rate in excess of 

that e stablished under AS 39.20.080 for the heads of principal e x e c u­

tive departments of the state.

(b) The board may provide for, in a m a n n e r  consistent: wit h  the

purposes of this chapter and subject to the approval of the state as 

provided in AS 42.40.600(g), the management and operation of the r a i l­

road by a third-party contractor. Subject to the limitations in (a) 

of cnis section, the board may provide for appointment and c o m p e n s a­

tion of any executive official, including but not limited to those 

provided for in (a) of this section, necessary to augment the m a n a g e­

ment and o p eration of the railroad by the third-party contractor.

Sec. 42.40.090. DELEGATION. (a) The board shall by rule d e l e­

gate powers and duties necessary and appropriate for the management of 

the daily affairs and operations of the authority to the chief e x e c u­

tive officer, subject to any requirement of board concurrence or



o
1 authorization imposed by the rules.

2 (b) W ithin 180 days of its establishment, the b o a r d  shall by

3 rule delegate the following activities of the authority to the chief

4 executive officer or other executive official de s i g n a t e d  by the board,

5 subject to any board review of the activities as may be specified in

6 the rules:

7 (1) leasing, granting easements in, ; ssuing permits for the

8 use of, or conveying other interests that do not constitute a transfer

9 of the authority's entire interest in real property of the authority;

10 (2) establishment of specific rates, tariffs, divisions and

11 contract rate agreements;

12 (3) routine changes in service levels; and

13 (4) procurement.

14 (c) General or particular board a u t h o rization or concurrence is

15 required for the following:

16 (1) transfer of the authority's entire interest in real

17 property other than the execution of a release of a lien or satis-

18 faction of a mortgage after payment has be e n  received;

19 (2) issuance of notes, debentures, or bonds;

20 (3) mor t g a g i n g  or pledging of authority assets;

21 (4) donation of money, property, or other assets belonging

22 to the authority;

23 (5) an action by the authority as a surety or guarantor;

24 (6) capital projects with an e s timated completion cost in

25 excess of $250,000 or an estimated completion time of more than one

26 year;

27 (7) adoption of the long-range program and capital improve-

28 meni plans under AS 42.40.325;

29 (8) certification of annual reports under AS 42.40.310;
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1 (9) generally applicable, comprehensive increases and de-

2 creases in rates other than those periodically appro v e d  by the U n i t e d

3 States Interstate Commerce Commission for a pplication to rail carriers

4 generally;

5 (10) diversif i c a t i o n  and m a j o r  e x pansion or r e daction of

6 services b eyond those provided on the date of transfer or as p r o v i d e d

7 u n d e r  this chapter;

8 (11) the exercise of the power of eminent domain;

9 (12) expansion of n.ain or b ranch lines, other than routine

10 track realignment as necessary to maintain service levels in effect on

11 the date of transfer; and

12 (13) selection of independent auditors and accountants.

13 A R T I C L E  2. A D M I N I STRATIVE PROVISIONS.

14 Sec. 42.40.200. CONFLICTS OF INTEREST. (a) Except as p r o v i d e d

15 in this section, a board m e mber or employee of the authority may not

16 p articipate in a decision of the authority in w h i c h  that p e r s o n  or a

17 m e m b e r  of that person's immediate family has a direct or indirect

18 financial interest unless the financial interest is a remote financial

19 interest and p a r t i cipation is approved under (b) of this section. F or

20 purposes of this section, "participate in a decision" includes all

21 discussions, d e l i b e r a t i o n s , preliminary negotiations, and votes con-

22 cerning a m a t t e r  that is the subject of formal action by the board.

23 (b) A  board member or employee may participate in a decision if

24 that p e r s o n  or a member of that person's immediate family has only a

25 remote interest and if the fact and extent of the interest is dis-

26 closed to the board in a public meeting and is no t e d  in the minutes of

27 the board before any participation by the member or employee in the

28 decision, and thereafter in a public meeting the board authorizes or

29 approves the p a r t i c i p a t i o n  by a vote of its m e m b ership e x cluding the
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1 interested m e m b e r  or employee. As used in this subsection, "remote

\L interest" means

3 (1) that cf a nonsalaried officer of a nonprofit corpora-

4 tion;

5 (2) that of a n  employee or agent of a co n t r a c t i n g  party

6 w h e n  the compen s a t i o n  of the employee or agent consists entirely of

7 fixed wages or s a lary and the contract is awarded by b id or by ot h e r

8 competitive process;

9 (3) that of a landlord or tenant of a c ontracting party,

10 except w h e n  the p r o p e r t y  subject to the lease or sublease is owned or

11 managed by the authority;

12 (4) that of a h older of less than one percent of the shares

13 of the c o r p o ration or cooperative that is the contracting party;

14 (5) that of an owner of a savings and loan account or ba n k

15 savings or share account or credit union deposit account if the inter-

16 est represented by the account is l^ss than two percent of the total

17 deposits held by the institution; ov?

18 (6) other interests tha'-. in good faith are defined as

19 remote by rules or regulations adopted by the authority.

20 (c) A  board m e m b e r  or employee is not considered to be finan-

21 cially interested in a deci s i o n  w h e n  the decision could not affect

22 that person in a m a n n e r  different from its effect on the public or

23 community,

24 (d) A n  action, including the award of a contract, in w h i c h  a

25 board m ember or employee participates in vio l a t i o n  of this section or

26 AS 39.50.090 is v o i d  if the board member's vote or employee's partici-

27 pation was nec e s s a r y  to the decision. If a board m e m b e r  votes or an

28 employee p a r ticipates in a decision in v i olation of this section or

29 AS 39.50.090 and that vote or participation is not n e cessary to the
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1 decision, the board m ay ratify the a c t i o n  after d i s closure of the

2 v i o l a t i o n  in a p u b l i c  m e e t i n g  of the boa.rd and without participation

3 by the interested m e m b e r  or employee in the d e c i s i o n  to >' ''ify. A

4 board m e m b e r  or employee who violates a p r o h i b i t i o n  contaxned in this

5 s«_ tion or in AS 39.50 forfeits office u p o n  a d e t e r m i n a t i o n  by the

6 board in a public m e e t i n g  that the v i o l a t i o n  was intentional.

7 (e) The executive officials and board members of the authority

8 are subject t- AS 39.50.

9 (f) W i t h i n  120 days of the first m e e t i n g  of the board, the board

10 shall adopt and may subsequently amend rules and regulations imple-

11 m e n ting this section, providing additional conflict of interest and

12 ethical rules and regulations as it- considers appropriate, and provid-

1.3 ing for the removal by the board of a board m e m b e r  or employee who

14 intentionally viol a t e s  a prohibition cont a i n e d  in this section or in

15 AS 3' .50.

16 Sec. 42,40.210. PUBLIC BOARD MEETINGS. (a) The meetings of the

17 board are public, wit h  the exception of executive sessions permitted

18 by AS 44.62.310 and (b) of this section.

19 (b) In addition to those subjects w h i c h  may be discussed in

20 executive session under kS 44.62.310, the board may consider in execu-

21 tive session matters tha- pertain to personnel, the authority's legal

22 position, land acquisition or disposal, or proprietary information, as

23 d e f ined in a m a n n e r  consistent with the standards and practices of the

24 U n i t e d  States Interstate jomraerce Commission for pro t e c t i o n  of the

25 information including but not limited to proprietary information

26 associated w i t h  specific shippers, divisions, and contract rate agree-

• 27 ments.

28 Sec. 42.40,220. MINUTES OF MEETINGS. The board shall keep

29 minutes of each m e e t i n g  and shall send a certified copy of the minutes
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of the p u b l i c  p o r tion of eac h  meeting to the g o v e r n o r  and the l e a d e r­

ship of the legislature.

Sec. 42.40.230. A D M I N I STRATIVE PROCEDURE. (a) Except for 

AS 4 4 .62.310 regarding p ublic meetings, as l i m i t e d  by AS 42.40.210(b), 

the A d m i n i s t r a t i v e  Procedure Act (AS 44.62) d o e s  not apply to the 

authority, its rules, regulations, or actions t a k e n  under this c h a p­

ter. The auth o r i t y  shall make available to m e m b e r s  of the public 

copies of the rules and regulations adopted u n d e r  this section. 

Within 45 day s  after adoption, the chairman of t h e  b o a r d  shall submit 

a regulation adopted under this section to the c h a i r m a n  of the A d m i n­

istrative R e g u l a t i o n  R e v i e w  Conu ittee under AS 2^.2.0.400 - 24.20.460.

The legislature ;.-ay annul or temporarily suspend a regulation adopted 

by the authority.

(b) T h e  board shall adopt rules and regula t i o n s  to g o i e m  its 

procedures and to carry out the purposes of this chapter. W i t h i n  90 

days after its first m e e t i n g  the board shall ad o p t  rules e s t a b l i s h i n g  

a procedure for giving advance public notice and an opportunity for 

the public to comment on prop o s e s  regulations of the authority that, 

in the d e t e r m i n a t i o n  of the board, will have a s u b s t antial impact on 

the public or be used in the authority's dealings V/ith a significant 

segment of the public. The rules shall also p r o v i d e  for the adop t i o n  

of emergency regulations without public notice a n d  comment w h e n  the 

immediate adopt i o n  or repeal of a regulation is n e c e s s a r y  to continue 

or reinstate the orderly o p eration of the au t h o r i t y ' s  facilities or 

programs. However, emergency regulations may n o t  remain in effect 

more than 120 days unless during that period the board complies with 

the public notice and comment procedure required for regulations that 

are not of an emerge.icy nature.

(c) T h e  rules adopted under (b) of this s e c t i o n  e s t ablishing a



1 r e g u l a t i o n - m a k i n g  procedure and all rules or regulations relating to

2 p r o c u r e m e n t  of property by the authority, conflicts of interest, dis-

3 c l o sure of information in the possession of the authority, or the

4 r e g u l a t i o n  of persons outside the authority through the exercise of

5 p o l i c e  po w e r  shall be submitted to the a t t o r n e y  general for review and

6 a p p r o v a l  before becoming effective. T h e  attorney general shall re-

7 s p o n d  to the s.uthority w i t h i n  60 days a f t e r  receipt of the rules or

8 regula t i o n s  either approving them as c o n s istent wi t h  or disapproving

9 t h e m  as in conflict w i t h  the Alaska Stat u t e s  and the Constitution of

10 the State of Alaska. A  disapproval of rules or regulations must be

11 a c c o m p a n i e d  by a m e m o r a n d u m  of law e x p l a i n i n g  the conflict wit h  exist-

12 ing law and a recommendation for revisions to cure the defect. Ruins

13 or regulations submitted to the attorney general are considered ap-

14 p r o v e d  if the attorney general fails to approve or disapprove the

15 rules or regulations, as provided in this subsection, w i t h i n  60 days

16 ifter receipt.

17 (d) A  regulation is not subject to the procedures in (b) of this

18 j .ct'ion if it is one that

19 (1) relates to the use of p u b l i c  works, including terminal

20 areas, industrial reserves, rights-of-way and streets, under the

21 j u r i s d i c t i o n  of the authority if the effect of the regulation i3

22 i n d i c a t e d  to the public by means of signs or signals;

23 (2) is directed to a specifically named person or to a group

24 of persons and does not apply generally throughout the state;

25 (3) concerns service schedules of the railroad; or

26 (4) relates to specific tariffs, divisions, and contract

27 ra t e  agreements.

28 (e) The authority is an agency of tha state for purposes of

29 j u r i s d i c t i o n a l  determinations and judi c i a l  review of the a u t n o r i t y’s
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action.

Sec. 42.40.240. PUBLIC DISCLOSURE OF INFORMATION. (a) Except 

as provided by rule or r e g u lation of the authority under this section, 

facts and inform a t i o n  in the possession of the authority are public 

and communications, reports, files, books, accounts, and papers of 

every n a t u r e  in its p o s s ession are open to public inspection at 

reasonable times.

(b) The authority m ay by rule or regulation designate and w i t h­

hold di s c l o s u r e  of matters of a nonpublic, privileged, or proprietary 

nature. T h o s e  matters include but are not limited to personnel 

records, communications wit h  and wo r k  product of counsel and, c o n s i s­

tent wi t h  the standards and practices of the U nited States Interstate 

Commerce C o m m i s s i o n  for the protection of these matters, other i n f o r­

mation inc!*uding but not limited to proprietary information associated 

with specific shippers, divisions, and contract rate agreements.

(c) A  p erson may make w r i t t e n  objections to the public d i s c l o­

sure of inform a t i o n  contained in an application, report, or document 

filed w i t h  the authority, stating the grounds for the objection. When 

an objection is made, the board may order the information withheld 

from p u b l i c  disclosure if the information

(1) would adversely affect the interest of that person and 

is not r e q u i r e d  in the interest of the public; or

(2) may be protected from disclosure consistent wi t h  the 

standards and practices of the United States Interstate Commerce 

Commission including but not limited to proprietary information a s s o­

ciated w i t h  specific shippers, divisions and contract rate agreements.

AR T ICLE 3. POWERS AND DUTIES.

Sec. 42.40.300. GENERAL POWERS. The authority may

(1) adopt a seal;
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(2) adopt rules and regulations;

(3) sue and be sued;

(4) appoint officers, employees, trustees, and agents, and

prescribe their powers and duties;

(5) hire legal counsel to represent the authority;

(6) make contracts and execute instruments nec e s s a r y  or

convenient in the exercise of its powers and duties;

(7) acquire by purchase, lease, bequest, devise, gift, e x­

change, the s a tisfaction of debts, the foreclosure of mortgages, or 

otherwise, real or personal property, rights, rights-of-way, f r a n­

chises, easements, and other interests in land, including land lying 

under water and appropriation of w a t e r  rights that are located in the 

state, taking title to the property in the name of the authority;

(8) acquire prop e r t y  by eminent d o main or by d e c l a r a t i o n  of

taking;

(9) hold, maintain, use, operate, lease, exchange, donate, 

improve, convey, alienate, dispose o f t mortgage, encumber, and o t h e r­

wise grant security interests in or transfer any real or personal 

property including without limitation facilities a r i equipment;

(10) b o r r o w  money and issue its bonds or notes and provide 

for and secure their payment, provide for the rights of their holders 

and purchase, hold, or dispose of its bonds or notes;

(11) secure the payment of its obligations by pledge or 

mortgage or other lien on its contracts, revenues, income, or p r o p e r­

ty;

(12) contract wit h  and accept transfers, gifts, grants or 

loans of funds or property from the U n i t e d  States, the state, and it3 

political subdivisions, subject to the provisions cf federal, state, 

or local programs;
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(13) acquire, hold and dispose of stocks, memberships, con­

tracts, bonds, general or limited partnership interests or other 

interests in another corporation, association, partnership, joint 

v e n ture or other legal entity, and exercise the powers or rights in 

co n nection w i t h  these interests w h i c h  are provided in contracts or 

agreements and that are allowed by law concerning the satisfaction of 

d e b t s ;

maintenance, use, and control of all of the properties of the A l a s k a  

R a i l r o a d  including without limitation, the tracks, equipment and other 

property transferred to it by the federal government or by any person;

maintenance, equipping, and o p eration of connecting, switching, term 

inal, or other railroads and railroar4 <:~c.iiities in the state;

financing, or security measure the authority considers appropriate for 

max i m i z i n g  the public interest in the operation of the railroad;

(17) lend its funds, property, credit or services for 

a uthority purposes;

(18) consent to the m o d i f i c a t i o n  of the rate of interest, 

time of payment of an installment principal or interest, or other 

term of a loan, contract, or agreement to w h i c h  the authority is a 

party;

e sta b l i s h  reasonable reserves and pay financing charges and interest 

on the obligations for a reasonable period after wh i c h  the authority 

estimates funds will be otherwise uvailable to pay the interest, 

consultant, advisory, and legal fees, and othesr expenses necessary or 

incident to borrowing;
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(14) undertake or provide for the management, operation,

(15> undertake or provide for the acquisition, construction,

(16) recommend to the legislature and the governor any tax,

(19) include in any borrowing tht ?.mounts necessary



1 (20) m a i n t a i n  offices and facilities at places it desig-

2 nates;

3 (21) purchase the authority's bonds at a price not more than

4 the principal amount of them plus interest;

5 (22) cancal bonds pur c h a s e d  under (21) of this section;

6 (23) apply to the a ppropriate agencies of the state, the

7 U n i t e d  States, and to a f o r eign country and other p roper agencies for

8 the permits, licenses, or approvals necessary to construct, maintain,

9 and operate t r ansportation services, and to obtain, hold, and reuse

10 the licenses and permits in the same m anner as other operating units

11 or persons;

12 (24) prescribe rates to be charged for services provided by

13 the A l a s k a  Railroad;

14 (25) determine the routes, schedules, and types of service

15 to be provided by the A l a s k a  Railroad;

16 (26) enter into contracts, leases, and other agreements w i t h

17 connecting carriers, shippers, and other persons concerning the ser-

18 vices, activities, operations, properties and facilities of the rail-

19 road, including contracts, leases and other agreements that contain

20 provisions intended to preserve and expand the railroad's traffic

21 base;

22 (27) pla n  for and undertake expansion of the railroad and

23 railroad activities, including extension of the A laska Railroad's i w 1

24 system and acquisition and operation of other modes of transportation

25 service connecting to the railroad's rail service;

26 (28) adopt regulations having the force of law that are de~

n7 signed to safeguard property owned, managed, or transported by the

28 authority, to protect employees and persons using the authority's

29 property or services, and to promote safe, healthy, secure, and
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1 effective railroad operations;

2 (29) main t a i n  a security force to enforce state law and the

3 authority's regulations;

4 (30) adopt rules and regulations h a ving the force of law

5 that require designated classes of proprietary and personnel informa-

6 tion and communications to be confidential;

7 (31) hire and discharge railroad personnel and determine

8 benefits and other terms and conditions of employment established in

9 accordance wit h  obligations that may be imposed by the federal trans-

10 fer legislation;

11 (32) assume and satisfy liabilities of the U n ited States or

12 its agencies as provided by the federal transfer legislation and the

13 closing report, or its substantive equivalent, as accepted by the

14 legislature; and

15 (33) do all things necessary, convenient or desirable to

16 carry out the powers and duties expressly granted or necessarily

17 implied in this chapter or under other laws of the state or the laws

18 and regulations of the federal government.

19 Sec. 42.40.310. A NNUAL REPORT. The board shall direct prepara-

20 tion of, certify and distribute to the governor and to each m ember of

21 the legislature by February 1 of each year a report generally describ-

22 ing the operations and financial condition of the authority. The

23 board may include in the report suggestions for legislation relating

24 to the structure, powers, or duties of the authority or relating to

25 the operation of facilities of the authority.

26 Sec. 42.40.320. A N N U A L  AUDIT. The board shall have the finan-

27 cial records of the authority audited annually by an independent

28 certified public accountant experienced in railroad accounting. The

29 authority shall, at all times during normal business hours and as

SB 10 -18-



often as the governor's auditor or the legislative audit division 

considers necessary, make available to an auditor appointed by the 

governor or to the legislative audit divi s i o n  for examin a t i o n  all of 

its financial records, and shall permit the auditor appointed by the 

governor or the legislative audit divis i o n  to audit, examine and make 

excerpts or t r a n s c r ^ t s  from the records, and to make audits of all 

contracts, invoices, materials, payrolls, records of personnel, c o n­

ditions of employment, p r ovision of services and the rates at w h i c h  

the services are provided and other relevant data; disclosure of this 

i nformation i3 subject to AS 42. t0.240 and rules and regulations 

implementing that section.

Sec. 42.40.325. LONG-RANGE P R O GRAM A N D  CAPITAL IMPROVEMENT 

PLANS. (a) The authority shall prepare and the board shall adopt a 

long-range program plan and a capital improvement plan in accordance 

w i t h  sec. 10 of this Act.

(b) The long-range program p l a n  must delineate the manner in 

wh i c h  the authority intends to accomplish the purposes of and fulfill 

its responsibilities under this chapter during each of *'be five years 

after the plan is adopted. The long-range program, pi-:: shall provide 

information substantially consistent w i t h  the requirements of 

AS j /.07.050. The format of the long-range program plan must be 

jointly determined by the authority, the legislative audit division, 

and the divi s i o n  of budget and management, Office of the Governor.

(c) The long-range capital improvement pian must present and 

explain the authority's anticipated capital imF vements for each of 

the five years after the plan is adopted. The long-range capital 

improvement plan mu3t include the information required by AS 42.40.- 

600(b) together wit h  any other information prescribed by the governor 

or the legislative audit division.
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1 (d) The authority shall annually revise and the board shall

2 adopt the plans required in this section.

3 (e) The authority shall provide copies of its plans to the

4 governor and the leadership of the legislature.

5 (f) The governor and the legislative audit division m ay conduct

6 an annual performance ar.d efficiency audit in accordance w i t h  sec. 10

7 of this Act.

8 Sec. 42.40.330. U S E  OF AUT H O R I T Y  ASSETS. (a) The authority

9 shall apply all .:'oney, property, other assets, and credit of thf

10 authority toward activities authorized by this chapter. The authority

11 may not issue shares of stock, pay dividend*:, make private distribu-

12 tion of assets, make loans to board members or employees, or engage in

13 business for private benefit. The use of authority money, property,

14 other assets, or credit for purposes not authorized by law by persons

15 having the possession or control of it is prohibited.

16 (b) Notwithstanding the provisions of this section, the authori-

17 ty may

18 (1) assist board members and employees as members of a

19 general class of person* to be assisted by an activity tc> the sai e

20 extent as other members of the class and as long as no special privi-

21 leges or treatment accrues to the m ember or employee by reason of

22 status or position held in the authority;

23 (2) return to board members and employees fees, dues, or

24 service charges originally contributed by them and surplus to the pur-

25 poses for which collected;

26 (3) defend and i* emnify a current or former employee,

27 agent, or board member of the authority and their successors against

28 all costs, expenses, judgments, and liabilities, including attorney

29 fees, reasonably incurred by or imposed upon that p erson in connection
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w i t h  a civil or criminal a c tion in w h i c h  the p e r s o n  is involved by 

affili a t i o n  w i t h  the authority, if acting in good faith on b ehalf of 

the authority and w i t h i n  the scope of official duties or powers; and

(4) purchase insurance to p r o tect and ho l d  p e r s onally h a r m­

less its employees, agents, and board members from an action, claim, 

or pro c e e d i n g  instituted against these individuals arising out of the 

performance, purported performance, or failure of performance, in good 

faith, of duties for, or employment with, the authority and to hold 

these individuals harmless from expenses c o nnected wi t h  the defense, 

settlement, or monetary judgments from that action, claim, or p r o c e e d­

ing; the purchase of insurance and its p o l i c y  limits are discretionary 

wi t h  the board and insurance is not considered to be compensation to 

the insured individual.

ARTICLE 4. RAIL PROPERTIES.

Sec. 42.40.400. RAI L  PROPERTIES. (a) The authority shall 

receive from the U nited States and, in its own name, take title to all 

rail properties transferred un d e r  the federal transfer legislation. 

All land among the rail properties so t r a n s ferred or otherwise 

acquired by the authority is subject to AS 38.95.010 and is not s u b­

ject to classification, control or disposal under AS 38 or other 8\'ate 

law, except as otherwise specifically prov i d e d  in this chapter.

(b) Within 120 days after transfer of the rail properties, the

authority shall convey to the state the subsurface estate of and the

mineral rights in the land among the rail properties. The conveyance 

shall be made by one or more quitclaim deeds executed by the chief 

executive officer and delivered to the commis s i o n e r  of natural r e­

sources. The authority may reserve in each q u i t c l a i m  deed the right

to extract and use for the authority's purposes sand, gravel, other 

construction materials, and, in accordance w i t h  AS 42.40.410(g), coal
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on the subject land. The interest retained by the authority after 

conveyance ko the state under this s u b s ection entitles it to exclusive 

use and control of the surface, complete subjacent and lateral support
4

of the surface, and the right to tunnel, ditch, recohtnur, excavate 

and otherwise use the subsurface for railroad, transportation, t r a n s­

mission, and related purposes.

(c) The authority may litigate, compromise, and otherwise settle 

claims related to the transfer of rail properties from the U n i t e d  

States and to recover for b r e a c h  of warranties made or other o b l i g a­

tions assumed by the U nited States or other party in relation to the 

t ransfer or status of the rail properties.

(d) The authority may submit applications on its own behalf as 

an instrumentality of the state for a c q u i sition of interests in f e d e r­

al land available under federal law that will enhance the operations 

of the authority and rnay receive conveyances of all interests in its 

own name.

(e) The authority, as an agency of the state, m ay acquire in its 

own name from the United States u n d e r  the Surplus Property Act 

(50 App. U.S.C. 162.? et seq.), the Federal Property and A d m i n i strative 

Services Act of 1949 as amended (40 U.S.C. 471 et seq.), or other law, 

property un d e r  the control of a federal department or agency that is 

useful for the authority's purposes and may acquire from the D e p a r t­

ment of A d m i n i s t r a t i o n  property of the state made available u n d e r  

AS 44.71.010 - 44.71.040.

(f) Before disposing of an interest in real property, other than 

a leasehold, a utility or access easement, or a land use. permit, to a 

party other than the state, the authority shall give public notice of 

the d i s p o s i t i o n  in two newspapers of general circulation. The a u t h o r­

ity shall make copies of the notice available to the public at its
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administrative office, and m a i l  copies of the notice to the c o m m i s­

sioner of natural resources, the governor, and the leadership of the 

legislature.

Sec. '*•2.40.410. CLASSIFICATION, ACQUISITION, AND U S E  OF STATE

LA N D  F O R  RAILROAD PURPOSES. (a) The board by resolution m ay identify 

land owned by or subject to selection by the state, including tide and 

s ubmerged land, as necessary or useful for present or intended r a i l­

road purposes. The r e s o l u t i o n  must inr.lude a statement of and j u s t i­

fication for the present or intended railroad use and the date w h e n  

the use should begin. U p o n  s u b m ission of the resolution and a request 

for classification and conveyance to the. commissioner of natural 

r sources, the commissioner m a y  temporarily classify and reserve the 

land identified in the request for railroad purposes and may t e m p o­

rarily vacate a clas s i f i c a t i o n  allowing disposal or lease of that land 

under laws or programs of the state. A  temporary c lassification and 

v a c a t i o n  is subject to v a l i d  existing rights.

(b) Within 180 days after receiving the request, the c o m m i s­

sioner of natural resources by departmental order shall

(1) permanently classify the surface estate of that land

for railroad purposes and, subject to va l i d  existing rights, convey 

the state's interests in and to the surface estate of the land to ti » 

a u t h o r i t y ;

(2) deny the class i f i c a t i o n  and conveyance as not in the 

best interest of the state; or

(3) approve in part and deny in part the request for 

classification under this section.

(c' In the absence of a reservation to the contrary, a c o n v e y­

ance under (b) of this s e c tion vests in the authority the exclusive

right to extract and use for its purposes sand, gravel, other
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construction materials, and, in accordance with (g) of this section, 

coal on the land conveyed without regard to the classification of the 

resources as part of the surface or subsurface estate.

(d) The authority and ihe commissioner of natural resources m ay 

agree to joint management of railroad land and to conditions for 

c l a s s i fication of railroad land. The authority and the c o mmissioner 

of natural resources may agree to periodic joint review of state land 

to determine suitability for railroad purposes and periodic joint 

r eview of the status of railroad land to determine the n e c e s s i t y  for 

continued ownership by the authority. The authority m ay reconvey to 

the state land that the authority and the commissioner of n a t ural 

resources jointly identify as unnecessary or unsuitable for the a u ­

thority's purposes.

(e) The authority's ownership of a surface interest in state 

land entitles it to exclusive use and control of the surface, complete 

subjacent and lateral support of the surface, and the right to tunnel, 

ditch, recontour, excavate or otherwise use the subsurface for r a i l­

road, transportation, transmission, and related purposes.

(f) W h e n  physical conditions require that track or other right- 

of-way fixtures of the authority be moved from the existing location 

and relocated on state-owned land adjacent to or in the v i c i n i t y  of 

the existing right-of-way, and the chief executive officer determines 

that relocation is necessary to maintain safe and adequate rail o p­

erations, the authority may effect the relocation after notice to the 

Department of Natural Resources. The relocation must be limited to 

land adequate to restore jr continue safe rail operations at a normal 

level. W i t h i n  45 days after a relocation under this subsection, the 

authority shall request classification and conveyance of the land for 

railroad purposes in accordance wit h  (a) of this section.



1 (g) Before the authority extracts coal nn lands in w h i c h  it owns

2 an interest, as authorized by AS 42.40.400(b) and (c) of this section,

3 it shall submit a request for authorization to do so to the Department

4 of Natural Resources. W i t h i n  45 days after receiving the request, the

5 Department of Natural Resour s shall approve the request if it deter-

6 mines that the coal to be extracted is located on lands in w h i c h  the

7 authority owns an interest and is not subject to existing rights of a

8 third party. The state holds title to all coal on lands in w h i c h  the

9 authority owns an interest until the coal is extracted from the land

10 by the authority under this subsection or otherwise disposed of in

11 accordance w i t h  AS 38.05.150 and AS 42.40.415. The authority may use

12 coal made available to it un d e r  this chapter for operational, non-

13 income producing purposes only, including the generation of power to

14 support operations and in-kind compensation to a p e r s o n  wit h  w h o m  the

15 authority contracts to extract coal.

16 Sec. 42.40.415. DEVELOPMENT OF OIL, GAS, MINERALS, A N D  GEO-

17 THERMAL RESOURCES ON A U THORITY LAND. (a) The Department of Natural

]d Resources, in accordance w i t h  AS 38.05, may lease or otherwise develop

L9 oil, gas, minerals, and g e o t h e r m * 1 /..jurces located on land in which

20 the authority owns an interest, including a surface interest, only

21 upon satisfaction of the following conditions:

22 (1) the Department of Natural Resources submits to the

23 authority a request for authorization identifying the interest to be

2' developed and describing wit h  specificity the proposed plan for devel-

25 opment of the interest, potential negative effects the proposed devel

26 opment may have on the authority's operations, and measures that will

27 be used to avert or mitigate the effects;

28 (2) the authority reviews the request for authorization

29 and, after considering potential negative effects and proposed
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1 mit i g a t i o n  measures, determines that the plan of development presents

2 no appreciable risk of interference wi t h  the operations of the author-

3 i t y ,

4 (3) the Department of Natural Resources and the authority

5 agree upon a suitable requirement that the lessee or party other than

6 the state undertaking the development reimburse the authority from the

7 proceeds of the development for costs incurred by the authority and

8 materials lost by the authority as a result of the development; and

9 (4) the authority issues to the Department of Natural Re-

10 sources a written authorization to proceed w i t h  the pla n  for lease or

11 development; the authority may not unreasonably withhold its consent

12 to a request for authorization submitted by the Department of Natural

13 Resources under this section.

14 (b) The Department of Natural Resources shall require a party

15 other thai the state exercising rights under this section to post a

16 surety bond in an amount sufficient to secure the authority against

17 potential detrimental effects of the activity undertaken.

18 (c) The Department of Natural Resources shall maintain an accu-

19 rate record of all income received by the state from the land in which

20 the authority has an interest and of the value of all subsurface

21 estates conveyed by the authority to the state. The Department of

22 Natural Resources shall prepare a yearly summary of the income and

23 subsurface value and submit it to the lerislature and the authority

24 before March 15 of each year.

25 (d) There is established in the state treasury the A l a s k a  Rail-

26 road income fund. All income received by the state from lands in

2 7 w h i c h  the authority has an interest shall be deposited into th,'' fund.

28 The fund is subject to appropriation by the legislature.

29 Sec. 42.40.420. LAND USE REGULATION. The board may adopt

SB 10 -26-



1 exclusive regulations governing land use by private parties having

2 interests in or permits for land owned or managed by the authority.

3 The power conferred by this section is exercised for the common

4 health, safety, and welfare of the public and, to the extent constitu-

5 tionally permissible, may not be limited by the terms and conditions

6 of j'.eases, contracts, or other transactions wit h  p r i vate paro les.

7 Sec. 42.40.430. EMINENT DOMAIN A ND A C Q U I S I T I O N  OF PROPERTY AND

8 MATERIALS. (a) The authority may exercise the power of eminent

9 d o m a i n  under AS C9.55.240 - 09.55.460 to acquire Jand or an interest

10 in land for lawful purposes consistent w i t h  this chapter.

11 (b) The authority may acquire a fee simple title whenever, in

12 the judgment of the authority, ownership of a fee simple is necessary

13 to carry out the authority's lawful purposes in condemning property.

14 Wh e n  the authority acquires a fee simple, it shall as soon as practi-

15 cable reconvey the subsurface estate to the state by a quitclaim deed.

16 (c) The authority may file a d eclaration of taking, under

17 AS 09.55.420 - 09.55.460, in the same m anner and w i t h  the same effect

18 as the state.

19 (d) The authority's power of eminent domain includes, without

20 limitation, the po w e r  to obtain material, including clay, gj.ivel,

21 sand, or rock, the land necessary to obtain the material, and access

22 to the land and material.

23 (e) The authority may vacate laud, or part of it, or rights in

24 land acquired for railroad purposes by executing and filing a deed in

25 the appropriate recording district. U p o n  filing of the deed, title

26 reverts to the State of Alaska, if compensation has been paid.

27 A R T I C L E  5. FINANCIAL PROVISIONS.

^  28 Sec. 42.40.500. BONDS A ND NOTES. (a) The authority, by resolti-

29 tion of the board, may issue bonds and bond anticipation notes to
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1 provide money to carry out its purposes.

•

2 (b) The principal and interest on the bonds or notes of the

3 authority are payable from money or assets of the authority. Bond

4 antici p a t i o n  notes may be payable from the proceeds of the sale of

5 bonds or from the proceeds of sale of other bond a n t i c i p a t i o n  notes

6 or, if bo n d  or bond anticipation note proceeds are not available, the

7 notes may be paid from other money or assets of the authority. Bonds

8 or notes may be additionally secured by a pledge of a grant or c o n t r i­

9 bution or other property from the federal government, the state or any

10 of its political subdivisions, or a corporation, association, i n s t i t u­

11 tion, or person, or a pledge of money, income, or revenues of the

12 authority from any source. •13 (c) Bonds or bond anticipation notes may be issued in one or

14 more series and shall be dated, bear interest (fixed or variable) at

15 the rate or rates per year or w i t h i n  the m a x imum rate, be in the

16 denomination, be in the form, either coupon or registered, carry the

17 conversion or registration provisions, have the rank of priority, be

18 executed in the manner and form, be payable from the sources in the

19 m e d i u m  of payment and place or places inside or outside tb/s state, be

20 subject to authentication by a trustee or fiscal agent, and be subject

21 to the terms of i’edemption wi t h  or without premium, as the r e s olution

22 of the board may provide. Bond a n t icipation notes mature at the time

23 or times determined by the board. Bonds mature at the time, not

24 exceeding 50 years from their date, determined by the board. Beiure

25 the p reparation of definitive bonds or bond anticipation notes, the

26 authority may issue interim receipts or temporary bonds or bond a n­

27 ti c ipation notes, wi t h  or without coupons, exchangeable for bonds or
A ,

28 bond anticipation notes wh e n  these definitive bonds or bond a n t i c i p a­ •
29 tion notes have been executed and <*.:e available for delivery.
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(d) Bonds or bo n d  a n ticipation notes m ay be sold in the manner, 

on the terms, and at the price the board determines.

(e) If an officer w h o s e  signature or a facsimile of whose si g n a­

ture appears on bonds or notes or coupons attached to them ceases to 

be an officer before the delivery of the bond, note, or coupon, the 

signature or facsimile is v a l i d  as if the officer had remained in 

office until delivery.

(f) Bond or bo n d  a n t i c i p a t i o n  note proceeds may not be dedicated 

to activities other than those the board reasonably determines to be 

specifically related to the purposes for w h i c h  the instruments are 

issued.

(g) In a res o l u t i o n  of the board authorizing or relating to the 

issuance of bonds or bo n d  antici p a t i o n  notes, the board has power by 

provisions in the re s o l u t i o n  that will constitute covenants of the 

authority, and contracts w i t h  the holders of the bonds or bond a n­

ticipation notes

(1) to pledge to a payment or purpose all or a part of its 

revenues to wh i c h  its right then exists or may later exist, and the 

money derived from the r e v e n u e s , and the proceeds of its bonds or 

n o t e s ;

(2) to covenant against pledging al* or part of its r e v e­

nues, or against pe r m i t t i n g  or suffering a lijn on the revenues or its

p r o p e r t y ;

(3) to covenant as to establishment of reserves or sinking

funds and the p rovision for and the regulation and dispos i t i o n  of the 

reserves or sinking funds;

(4) to covenant wit h  respect to or against limitations on a

right to sell or otherwise dispose of property of any kind;

(5; to covenant as to bonds and notes to bs issued, and
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1 their limitations, terms and conditions, and as to the custody, appli-

2 cation and disposition of the proceeds of the bonds and notes;

3 (6) to covenant as to the issuance of additional bonds or

4 notes, or as to limitations on the issuance of additional bonds or

5 notes and the incurring of other debts;

6 (7) to covenant as to the payment of the pri n c i p a l  of or

7 interest on the bonds or notes, as to the sources a »  methods of pay-

8 ment, as to the rank or priority of the bonds or notes w i t h  respect to

9 a lien or security, or as to the accele r a t i o n  of the m a t u r i t y  of the

10 bonds or notes;

11 (8) to provide for the replacement of lost, stolen, de-

12 stroyed, or mutilated bonds or notes;

13 (9) to covenant against extending the time for the payment

14 of bonds or notes or interest on bonds or notes;

15 (10) to covenant as to the redemption of bonds or notes and

16 privileges of their exchange for other bonds or notes of the authori-

17 ty;

1.8 (11) to covenant to create or authorize the creation of

1*9 special funds of money to be held in pledge or otherwise for ope r a t i n g

20 expenses, payment or redemption of bonds or notes, reserves or other

2). purposes, and as to the use and di s p o s i t i o n  of the money held in the

72 funds;

23 (12) to establish the procedure, if any, by w h i c h  the terms

24 of a contract or covenant w i t h  or for the benefit of the holders of

25 bonds or notes may be amended or abrogated, the amount of bonds or

26 notes the holders of which must consent to amendment or abrogation,

27 and the m anner in wh i c h  the consent m ay ue given;

28 (13) to covenant as to the custody of its properties or

29 investments, their safekeeping and insurance, and the use and
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1 disposition of insurance money;

2 (14) to vest in a trustee or trustees inside or outside the

3 state property, rights, powers, and duties in trust as the authority

4 may determine, that may include any or all of the rights, powers, and

5 duties of a trustee a p pointed by the holders of bonds or notes of the

6 authority, and to limit or abrogate the rights of the holders of the

7 bonds or notes of the authority to appoint a trustee under this chap-

8 ter or limit the rights, powers, and duties of the trustee;

9 (15) to pay the costs or expenses incident to the enforce-

10 ment of the bonds or notes or of the provisions of the resolution or

11 of a covenant or agreement of the authority wi t h  the holders of its

12 bonds or notes;

13 (16) to agree w i t h  an authority trustee that may be a trust

14 company or bank having the powers of a trust company inside or outside

15 the state as to the pledging or assigning of revenues or funds in

16 wh i c h  the authority has any rights or interest; the agreement may

17 further provide for other rights and remedies exercisable by the

18 trustee as may be p r oper for the protection of the holders of bonds or

19 notes of the authority and not otherwise in violation of law and may

20 provide for the r estriction of the rights of an individual h o lder of

21 bonds or notes of the authority;

22 (17) to appoint and provide for the duties and obligations

23 of a paying agent or other fiduciary as the resolution may provide

24 inside or outside the state;

25 (18) to limit the rights of the holders of bonds or notes of

26 the authority to enforce a pledge or covenant securing the bonds or

27 notes; and

28 (19) to make covenants other than and in addition to the

29 covenants expressly authorized in this section, of like or different
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character, and to mak e  the covenants to do or r e f rain from doing the 

acts and things as may be necessary, or convenient and desirable, in

order to better secure bonds or notes or which, in the absolute d i s­

cretion of the board, will tend to make bonds or notes more m a r k e t­

able, notwithstanding that the covenants, acts, or things may not be 

enumerated in this section.

Sec. 42.40.510. I NDEPENDENT FINANCIAL ADVISOR. In negotiating 

the private sale of bonds or bond anticipation notes to an u n d e r­

writer, the board shall r etain a financial advisor who is independent 

from the underwriter.

Sec. 42.40.515. V A L I D I T Y  OF PLEDGE. The pledge of assets or

revenues of the authority to the payment oi the principal or interest 

on bonds or notes of the authority is valid and binding from the time 

the pledge is made, and the assets or revenues are immediately subject 

to the lien of the pledge without physical delivery or further act. 

The lien of a pledge is v a l i d  and binding against all partner, h a ving 

claims of any kind in tort, contract, or otherwise against the a u t h o r­

ity, irrespective of w h e t h e r  those parties have notice of the lien of 

the pledge. Nothing ’.n this section prohibits the authority from 

selling assets subject to a pledge, except that a sale may be r e­

stricted by the trust agreement or resolution p r oviding for the i s s u­

ance of the bonds or notes.

Sec. 42.40.520. R E M E D I E D . A holder of bonds or notes or of 

coupons attached to them issued under this chapter, and a trustee 

under a trust agreement or resolution authorizing the issuance of the 

bonds or notes, except as restricted by a trust agreement or r e s o l u­

tion, either at law or in equity, may enforce all rights granted under 

this chapter or under the trust agreement or resolution, or under any 

other contract executed by ‘rhe authority under this chapter, and may



1 enforce and compel the performance of all duties requ i r e d  Ly this

2 chapter or by the trust agreement or r e s o l u t i o n  to be p e r f o r m e d  by the

3 authority or by its b o a r d  members or e m p l o y e e .

4 Sec. 42.40.525. NEGOTIABLE INSTRUMENTS. Bonds and notes and

5 interest coupons attached to them issued u n d e r  this c h a pter are nego-

6 tiable instruments un d e r  the laws of this state, subject only to

7 applicable provisions for registration.

8 Sec. 42.40.530. BONDS A N D  NOTES E L I G I B L E  FOR INVESTMENT. Bonds

9 and notes issued under this chapter are securities in w h i c h  all public

10 officers and public bodies of the state a nd its pol i t i c a l  subdivi-

11 sions, all insurance companies, trust companies, b a n k i n g  associations,

12 investment companies, executors, administrators, trustees, and other

13 fiduciaries may properly and legally invest money, including capital

14 in their control or belonging to them. T h e s e  bonds and notes may be

15 deposited with a state or municipal officer of an agency or political

16 subdivision of the state for any purpose for w h i c h  the deposit of

17 bonds or notes of the state is authorized by law.

18 Sec. 42.40.535. REFUNDING BONDS. (a) The authority may provioe

19 for the issuance of refunding bonds for the purpose of refunding any

20 bonds then outstanding that have been issued under this chapter, in-

21 eluding the payment of any redemption p r e m i u m  on them and any interest

22 accrued or to accrue to the date of r e d emption of the bonds. The

23 issuance of the refunding bonds, the maturities and other details of

24 them, the rights of the holders of them, and the rights, duties, and

25 obligations of the authority in respect to them are governed by the

26 applicable provisions of this chapter that relate to the issuance of

27 bonds.

28 (b) Refunding bonds may be sold or exchanged for outstanding

29 bonds issued under this thapter and, if sold, the proceeds may be
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applied, in addi t i o n  to et h e r  authorized purposes, to the purchase, 

redemption, or payment of the outstanding bonds. P e n ding the a p p l i c a­

tion of the proceeds of r e funding bonds, with any o*:her available 

money, to the payment of the principal, accrued interest, and any 

redemption p r e m i u m  on the bonds being refunded, and, if so provided or 

permitted in the res o l u t i o n  authorizing the 'ssuance of the refunding 

bonds or in the trust agreement securing them, to the payment of any 

interest on the refunding bonds and any expenses in connection with 

the refunding, the proceeds m ay be invested in direct obligations of, 

or obligations the principal of and the interest o n  w h i c h  are u n c o n d i­

tionally g u a ranteed by, the U n i t e d  States of America, the State of 

Alaska, or other entities w i t h  comparably rated credit that mature or 

that will be subject to redemption, at the option of the holders of 

chem, not later than the respective dates when the proceeds, together 

with the interest accruii g on them, will be required for the purposes 

intended.

Sec. 42.40.540. CREDIT OF STATE NOT PLEDGED; REQU I R E D  D I S C L A I M­

ER. Bonds a nd notes issued un d e r  this chapter do not constitute a 

debt, liability, or o b l i g a t i o n  of the state or a p ledge of the faith 

and credit of the state or of a political subdivision of the state 

other r.han the authority but are payable solely from the revenues or 

assets of the authority. E a c h  bond and note issued un d e r  this chapter 

must contain on its face a statement that the authority is not o b l i­

gated to pay it nor the interest on it except from the revenues or 

assets pledged for it and that neither the faith and credit nor the 

taxing power of the state or of a political subdivision of the state 

other than the authority is p l e dged to the payment of the principal cf 

or the interest on the bond or note.

Sec. 42.40.545. NO PERS O N A L  LIABILITY. A  board m e mber or
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employee of the authority is not subject to personal liability or a c­

countability for executing bonds or notes or because of their i s s u­

ance.

Seu. 42.40.550. REVENUES. Revenues generated by the authority 

do not become part of '/.he general fund of the state but are kept and 

managed by the authority for purposes authorized by this chapter.

Sec. 42.40.555. INSURANCE. The authority shall kee p  in force 

public liability insurance in an amount reasonably calculated to cover 

potential claims for bodily injury, death or disability, and pronertv 

damage that m ay arise from or be related to its operations and a c t i v i­

ties, n a m i n g  the state as an additional insured.

Sec. 42.40.560. SAFEGUARDING OF MONEY. The authority shall 

maximize revenues from and deposit all money in depositories a c c e p t­

able to the governor and otherwise safeguard the money un d e r  i n s t r u c­

tions as the governor may from time to time issue.

Sec. 42.40.565. FIDELITY BOND. The authority shall obtain a 

fidelity bond in an amount determined by the board for its members and 

any official responsible for accounts and finances. A  bond must be in 

effect for the tenure in office of the bonded person.

Sec. 42.40.570. REVERSION OF ASSETS. If the authority ceases to
I

exist, for w h a t e v e r  reason, its assets revert to the state.

ARTICLE 6. STATE OVERSIGHT.

Sec. 42.40.600. STATE REVIEW. (a) The board shall notify the 

governor and the leadership of the legislature before undertaking

(1) expansion, reduction, or diversif i c a t i o n  of services 

provided by the railroad upon the date of transfer to the authorit. or 

as provided under this chapter that the board determines would r e p r e­

sent a significant and permanent change in the level and nature of 

services provided;
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(2) extension of m a i n  or b r a n c h  lines by more than 25 miles 

or five percent of the railroad's total track mileage, w h i c h e v e r  is 

greater; or

(3) the issuance of securities, notes, bonds or contracts 

for other borrowings w i t h  a term in excess of one yea r  and in an

amount exceeding $5,000,000.

(b) The notice required by (a) of this section must be in w r i t­

ing and describe the proposed u n d e r taking in detail, specifying

(1) its financial impact on the authority;

(2) its impact on the level and nature of services p r o v i d e d  

by the authority;

(3) why the project is necessary or desirable to achieve

the purposes of this chapter; and

(4) whether and w h e n  the u ndertaking will be s e l f - s u s t a i n­

ing financially.

(c) The notice required by (a) of this section shall be p u b­

lished and given in the same m a n n e r  as notice required under AS 42.- 

40.060.

(d) Within 45 days after receipt of the notice required by (a) 

of this section, the governor may

(* ? disapprove the proposed undertaking;

(2) suspend the prop o s e d  u ndertaking and direct that it nt : 

be implemented until the legislature has reviewed it under (f) of this 

section; or

(3) approve the proposed undertaking, in w h i c h  case the 

authority may proceed w i t h  the undertaking.

(e) A  decision by the governor disapproving the proposed u n d e r­

taking under (d) of this section is binding on the authority, unless 

the authority is directed by the legislature under AS 42.40.610 to



1 proceed wit h  the p r o p o s e d  undertaking. If the gove r n o r  suspends the

2 prop o s e d  undert a k i n g  under (d) of this section, the governor shall

3 prom p t l y  transmit a deci s i o n  to the board and the leadership of the

4 legislature in the form of a r ecommendation that the legislature

5 acquiesce in the p r o p o s e d  u ndertaking or that the legislature reject

6 the prop o s e d  undertaking. The authority's p r o p o s e d  u n d e r taking is

7 considered approved if the governor fails to act u n d e r  (d) of t>is

8 section w i t h i n  the pr e s c r i b e d  time.

9 (f) D u r i n g  a legislative session, w i t h i n  60 days after receipt

10 of the governor's recommendation the legislature may, by law, reject

11 the proposed undertaking. The legislation is b i n d i n g  on the authori-

12 ty. The proposed u n d e r taking is considered approved if the legisla-

13 ture fails to pass legislation rejecting it w i t h i n  the p r e s c r i b e d

14 time.

15 (g) Not w i t h s t a n d i n g  the provisions of (a) - (f) of this section,

j6 a proposed extension of m a i n  or branch lines by mo r e  than 50 percent

17 of the railroad's total track mileage and r e quiring the issuance of

18 securities, notes, bonds, or contracts for other borrowings of an

19 amount in excess of $50,000,000 or provision for the managemt.n. and

20 operation of the railroad by a third-party contractor must be specif-

21 ically authorized by law.

22 (h) A n  u n d e r taking described in (a) or (g) of this section is

23 considered approved or rejected for purposes of this section if

24 (1) the authority has been directed to act or refrain from

25 acting in accordance w i t h  AS 42.40.610; or

26 (2) the legislature b> law has specifically approved the

27 undertaking by authorizing, appropriating financing for, or guarantee-

28 ing tne authority's b orrowing for the proposed undertaking.

29 Sec. 42.40.610. ACTION-FORCING MECHANISM. (a) The governor or
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the legislature, by resolution, may request that the authority e x e r­

cise or refrain from exercising its powers and authorities. N o t i c e  of 

a request shall be given to the legislature by the governor and to the 

g overnor by the legislature.

(b) To the greatest extent practicable w i t h i n  30 days after 

receipt of a request the board shall respond to both the g o v e r n o r  and 

the leadership of the legislature in w r i t i n g  specifying

(1) the m a n n e r  in which it proposes to take the req u e s t e d  

a ction or any m o d i f i c a t i o n  to the requested action sought by the 

authority; or

(2) the specific reasons, financial, legal or otherwise, 

why the board declines to take the requested action.

(c) At the request of the governor or on its own initiative, the 

.Legislature by law may then direct the authority to take the r e quested 

action or th»». legislature may act to cure the pr^'lem p r e c l u d i n g  the 

authority from taking the requested action. If the a u thority is 

unable to take the requested action for financial reasons, it is 

obligated to do so, even if directed, only upo n  p r o v i s i o n  by the 

legislature of sufficient money to plan and implement the action.

Sec. 42.40.615. INTERVENTION. (a) When authorized by law, the 

governor as provided in the legislation shall intervene and exercise 

such control over the authority as is necessary and appropriate to 

correct a deficiency or to at>gure that the purposes of this chapter 

may be reasonably accomplished, including directing affirmative action 

w h e n

(1) the board has requested intervention by resolution;

(2) the authority has represented to the public or to 

creditors that recourse may be had to the assets, property, or credit 

of the state on account of acts or omissions of the authority, un.^ss



1 the secondary or direct liability has b e e n  expressly assumed by the

2 state;

3 (3) the authority has failed to file an annual report as

4 required by AS 42.A O . 310 w i t h i n  120 days after receipt of formal

5 notice of the omission or has filed an annual report that is false or

6 m i s l eading on a material matter;

7 (A) a deadlock has occurred in the board, or the membership

8 of the board is insufficient to constitute a quorum for conduct of

9 affairs so that the authority is unable to conduct its operations or

10 p e r form its activities; or

11 (5) the assets of the authority have been or are committed

12 to be misapplied or w asted or illegally expended, or the authority has

13 committed or is about to commit a material v iolation of this chapter.

1A (b) The governor may take actions necessary to achieve the

15 object of the intervention stated in the legislation and make ancil-

16 lary correction'-., and shall accomplish the purposes of the interven-

17 tion a3 expeditiously as reasonable. Bo a r d  members and employees may

18 not be displaced nor the conduct of their duties impaired more than

19 necessary to accomplish tha purposes of the intervention and the

20 intervention must cease as soon as the objective stated in the lcgis-

21 lation and ancillary corrections have bee n  accomplished.

22 Sec. 42.40.6.0. TRUSTEESHIP. (a) When authorized by law, the

23 governor may petition the supe-'ior court of the State of Alaska for

24 the Third Judicial District at Anchorage to impose a trusteeship over

25 the authority and appoint the trustees if

26 (1) the board has requested imposition of the trusteeship

27 by resolution;

28 (2) the authority has become insolvent or otherwise unable

29 to carry out its contractual obligations to creditors and other
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9

1 persons;

2 (3) the authority has filed an annual report that is false

3 or deceptively mi s l e a d i n g  on a material matter;

4 (4) the authority has become incompetent or ineligible to

5 carry out the public purposes for wh i c h  it was; established;

6 (5) the authority has misused, abused, or continuously ex-

7 ceeded th'.: power or authority conferred by this chapter or committed

8 repeated vi o l a t i o n s  of this chapter;

9 (6) the assets of the authority have been or are committed

10 to be m i s a p p l i e d  or wasted, or illegally expended, or t material

11 vio l a t i o n  of this chapter has been committed or is about to be commit-

12 red and the governor has determined that intervention as provided in

13 AS 42.40.615 wo u l d  not be feasible under the circumstances; or

14 (7) the credit-worthiness of the state has been directly or

15 indirectly substantially impaired by actions of the authority.

16 (b) The trustees appointed by the superior court shall take rea-

17 sonable actions necessary during the trusteeship to achieve its ob-

18 Ject. The trustees have the power and authority to reorganize the

19 authority and amend its rules and regulations; suspend or remove board

20 members and executive officials; manage the assets and affairs of the

21 authority; and exercise all powers necessary or appropriate to fulfill

22 outstanding agreements, to restore the capability of the authority to

23 perform the functions and activities for which it was established, to

24 reinstate its credit or credibility wit h  its creditors or obligees or

25 the credit of tl»-« state or its credibility wi t h  its creditors or

26 obligees to the ext .nt impaired by authority actions.

27 A R T I C L E  7. MISCELLANEOUS P R O V I S I O N S .

28 Sec. 42.40.700. PERSONNEL. (a) All personnel employed by the

29 Alaska Railroad are personnel of the authority, and not of the state.
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1 The provisons of AS 39 do not apply to personnel employed by the

2 authority.

3 (b) For the purposes of the Public Employment Relations Act

4 (AS 23.40.070 - 23.40.260) the authority is considered a "public em-

5 ployer" w i t h i n  the m e a ning of that Act, except that AS 23.40.070(3)

6 does not apply to the authority, and the authority's employees are

7 classified as employees under AS 23.40.200(a)(1).

8 (c) The authority may not enter into any collective bargaining

9 agreement concerning wages, hours, w o r k i n g  conditions or other employ-

10 ment terms, conditions and benefits with any organi z a t i o n  representing

11 the authority's executive officials.

12 Sec. 42.40.710. POLITICAL ACTIVITIES. (a) Money, assets, or

13 property of the authority may not be used for partisan political

14 activity or to further the election or defeat of a p e r s o n  seeking an

15 elective office. Money or a substantial part of the activities of the

16 authority may not be used for publicity or educational purposes de-

17 signed t~ support or defeat legislation p e n ding before congress or the

18 legislature. However, board members and employees of the authority

19 may communicate with and appear before committees of congress or the

20 legislature as well as local legislative, bodies in connection w i t h

21 financing and other matters directly affecting the authority or its

22 ability to carry out the purposes for w h i c h  it is established and

23 respond to requests by members of congress, the legislature, or local

24 legislative bodies for information, views, and testimony.

25 (b) A board member or employee who violates the provisions of

26 this section is personally subject to a civil penalty assessed by a

27 judge of the superior court in an amount: not to exceed $5,000. An

28 action to enforce this penalty may be brought by any person. A  viola-

29 tion of this chapter does not constitute a crime and assessment of the
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civil penalty by a judge does not create any disability or legal 

disadvantage ba s e d  on conviction of a criminal offense.

Sec. 42.40.720. LICENSES A N D  PERMITS. Except as otherwise p r o­

vided in this chapter, if the lavs of a municipality, the state, or 

the U n i t e d  States require a p e r s o n  to hold a license or permit to 

u ndertake certain activities or p e r f o r m  an act, the authority, before 

under taking the activity or p e r f orming the a c t , shall comply with the 

law to the same extent the state is required to comply.

Sec. 42.40.730. U N A UTHORIZED REPRESENTATION. All persons who 

assume to act for the authority without authority to do so are jointly 

and severally liable for the debts and liabilities incurred.

Sec. 42.40.740. CLAIMS AGAINST THE AUTHORITY. (a) All claims 

and lawsuits involving activities of the railroad, including without 

limitation suits in contract, q u a s i - c o n t r a c t , or tort, shall be 

brought against the authority, and not against the state.

(b) For the purposes of actionable claims, undertakings, p a y­

ments of judgments, execution, interest, punitive damages, jtatufces of 

limitations, bonds, costs, and similar matters related to the p r e s e n­

tation and p r o s e cution of claims by and against the authority, the 

authority; and its board members and employees enjoy the same rights, 

privileges, and immunities as the state and state officers as pio-'ided 

in AS 09.10.120, AS 09.5U.250 - 09.50.290, AS v* ?5.040, and other 

similar or related statutes.

(c) Claims against the authority are not Subject to the p r o­

visions of AS 44.77.010 - 44.77.070 regarding claims against the

s t a t e .

(d) The authority is not subject to the provisions of AS 44.80.-

010, r e garding the state as a party to an action.

Sec. 42.40.755. EXEMPTION FR O M  TAXATION. (a) The real and



m

1 personal property of the authority and its assets, income, and re-

2 ceipts are decl a r e d  to be the property of a poli t i c a l  subdivision of

3 the state and devoted to an essential public and governmental function

4 and purpose, and the property, assets, income, and receipts are exempt

5 from all taxes and special assessments of the state or a political

6 subdivision of the state, including, without limitation, a borough,

7 city, municipality, school district, public u t i lity district and other

8 taxing unit. All bonds of the authority are d e c l a r e d  to be issued by

9 a political subdivision of the state and for an essential public and

IjJ 10 governmental purpose and to be a public i n s trumentality and the bonds,

11 and the interest on them, the income from them and the transfer of the

12 bonds, and all assets, income, and receipts p l e d g e d  to pay or secure

13 the payment of the bonds, or interest on them, are at all times exempt

14 from taxation by or un d e r  the authority of the state, except for

15 inheritance and estate taxes and taxes on transfers by or in contem-

16 p l a t i o n  of death.

17 (b) Nothing in this section affects or limits an exemption from

18 license fees, property taxes, or excise, income or other taxes, pro-

fe 19 /ided under any other law, nor does it create a tax exemption w i t h

20 respect to the interest of any business enterprise or other person,

21 other than the authority.

22 (c) For purposes of AS 14.17 relating to the computation of the

23 required local effort by a district as defined in AS 14.17.250(3),

24 property exempted from taxation by this chapter is considered taxable

25 real and personal property.

26 Sec. 42.40.770. PAYMENTS IN PLACE OF LO C A L  REA L  PROPERTY TAXA-

27 TION A N D  IMPACT AID. (a) To the extent feasible, without impairing

2.8 the authority's financial viability and consistent wi t h  sound business

29 principles, including buc not limited to the operation of the railroad
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1 on a self-sustaining basis, the need for capital accumulation, and

2 consistency w i t h  regulation by the U n ited States Interstate Commerce

3 Commission, the authority may

4 (1) make voluntary payments to political subdivisions

5 served by the railroad or in wh i c h  the authority has substantial land

6 holdings in place of local taxation of authority real property; and

7 (2) provide financial assistance to political subdivisions

8 and other local districts in the development of p ublic e d ucation and

9 other facilities required to be developed as a result of expanded

10 authority activities in the area.

11 (b) ■'.he board shall adopt regulations p r e s c ribing the conditions

12 under and the extent to which it will undertake to provide payments or

13 assistance, including, but not limited to

14 (1) the conditions cited in (a) of this section;

15 (2) the relative magnitude of the taxation effort deficit

16 or impact caused by authority activities in an area;

17 (3) the relative need among communities affected by author-

18 ity activities; and

19 (4) the present or anticipated benefits to the communities

20 attributable to authority activities.

21 ARTICLE 8. GENERAL PROVISIONS.

22 Sec. 42.40.870. ENFORCEMENT OF LAW AND AUT H O R I T Y  REGULATIONS BY

23 AUTHORITY SECURITY FORCE. Members of the security force maintained by

24 the authority under AS 42.40.300 may enforce state laws and r e g u’a-

25 tions adopted by the authority wit h  respect to violations of the Ip.w o

26 or regulations that occur on or to property owned, m a n a g e d  or trans-

27 ported by the authority. Members of the security force may exercise

28 the same enforcement powers granted by law to state law enforcement M

29 officers.

SB 10 -44-



1 Sec. 42.40.880. PENALTY F OR V I O L A T I O N  OF DESIGNATED REGULATION.

2 A  p e r s o n  w ho violates a regulation of the authority that has been

3 d e s i g n a t e d  by the authority as a r e g u l a t i o n  that is necessary to

4 protect life, h e a l t h  or property, is guilty of a class B misdemeanor.

5 Sec. 42.40.890. CONSTRUCTION. This chapter shall be liberally

6 c o nstrued to carry out its purposes.

7 Sec. 42.40.900. DEFINITIONS. In this chapter, unless the con-

8 text clearly indicates otherwise,

9 (1) "authority" means the A laska Railroad Authority;

10 (2) "board" means the Bo a r d  of Commissioners of the Alaska

11 R a i l r o a d  Authority;

12 (3) "date of transfer" means the date on wh i c h  the United

13 States Secretary of Transportation delivers the deed of conveyance for

14 the properties of the A laska R a i l r o a d  under the federal transfer

15 legislation;

16 (4) "employees" means all persons employed by the authori-

17 ty, inc l u d i n g  executive officials;

18 (5) "executive officials" means the authority's chief

19 executive officer, assistant chief executive officer, assistant to the

20 chief executive officer, chief of administration, superintendent of

21 transportation, manager of m a rketing and sales, chief engineer, chief

22 me c h a n i c a l  officer, manager of industrial development and real estate,

23 m a n a g e r  of budget and accounting, m a n a g e r  of planning, manager of

24 personnel, manager of supply and procurement, chief of security,

25 m a n a g e r  of operating rules, m a n ager of data processing, or any employ-

26 ee of the authority who fulfills these management functions under a

27 different title or who exercises a similar or comparable level of

28 responsibility if so designated by the board;

29 (6) "federal transfer legislation" means that Act of



Cong r e s s  authorizing transfer of the A l a s k a  » ilroad to the State of 

A l a s k a  or the authority;

(7) "immediate family" means

(A) spouse;

(B) dependent parent, parent-in-law, child, son-in- 

law, or daughter-in-law; or

(C) a parent, parent-in-law, child, son-in-law, d a u g h­

ter-in-law, sibling, uncle, aunt, cousin, niece, or n e p h e w  re s i d­

ing in the h o usehold of an officer o r  employee of tho authority;

(8) "land" means all interests in real property, including 

t i d e  and submerged land;

(9) "leadership of the l e gislature" means the president of 

the senate, the speaker of the house, tha minority leaders of each 

house, the chairmen of the senate and h o u s e  transportation and finance 

committees, the chairman of the legislative budget and audit committee 

or jurisdictional successors or persons o r  offices designated by those 

i n d i v i d u a l s ;

(10) "rail properties" means a ll right, title, and interest 

of the United States to real and p e r s o n a l  property, tangible and 

intangible, identified in the closing r e port prepared under the feder­

al transfer legislation and transferred to the authority under the 

legislation;

(11) "regulation" has the same m e a n i n g  as under AS 44.62.-

640;

(12) "rules" means rules, standards, or w r i t t e n  procedures 

r e l a t i n g  to the governance and internal ma n a g e m e n t  and affairs of the 

a uth o r i t y  or the ’̂oard; rules may not be considered to be " r e gula­

tions" .

Sec. 3. AS 09.55.310(a)(4) is amended to read:
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1 (4) if the property sought to be condemned is for a rail-

2 road other than one operated by the A l a s k a  Railroad A u t h o r i t y , the

3 cost of good and sufficient fences a l o n g  the line of the railrot-j, and

4 the cost of cattle guards where fences m ay cross the line of the

5 railroad.

6 * Sec. 4. AS 09.55.350 is amended to read:

7 Sec. 09.55.350. TIME FOR P AYING COMPEN S A T I O N  OR DAMAGES OR BOND

8 TO BUILD RAILROAD FENCES AND CATTLE GUARDS. Thu p l aintiff shall,

9 w i t h i n  30 days after final judgment, pay the sum of money assessed.

10 If the use is for railroad purposes o t h e r  than the purposes of the

11 A l a s k a  Railroad A u t h o r i t y , the p l a i n t i f f  may, at the time of or before

12 the payment, elect to build the fences and cattle guards. If the

13 plaintiff [HE] so elects, the p l aintiff [hE] shall execute to the

14 defendant a bond, with one or more sureties to be approved by the

15 court, in double the assessed cost of the same to build such fences

16 and cattle guards w ithin eight months from the time the railroad is

17 built on the land taken. If the b o n d  is given, the plaintiff need not

18 pay the cost of the fences and cattle guards. In an action on the

19 bond, the plaintiff may recover rea s o n a b l e  attorney fees.

20 * Sec. 5. AS 39.50.200(b) is amended by adding a new p a ragraph to read:

21 (46) members of the Board of Commissioners of the Alaska

22 Railroad Authority.

23 * Sec. 6. COMMENCEMENT OF LEGAL E X ISTENCE OF ALASKA RAILROAD AUTHORITY.

24 The legal existence and authority of the A l a s k a  Railroad Authority com-

25 mences upon appointment by the governor u n d e r  AS 42.40.030 enacted in sec.

26 2 of this Act of all members of the Board of Commissioners of the authori-

27 ty.

A  28 * Sec. 7. APPOINTMENT OF FIRST MEMBERS OF THE BOARD OF COMMISSIONERS.

29 (a) T he governor shall designate the terms of the six public members of



1 the B o a r d  of Commissioners of the Alaska Railroad A u thority first appointed

2 under A S  42.A O . 040. Of the six public members first appointed

3 (1) two shall serve a term of two years;

4 (2) one shall serve a term of three years;

5 (3) one shall serve a term of four years;

6 (4) two shall serve a term of five years.

7 (b) The governor may exercise the power of appointment under AS 42.-

8 40.030 only upo n  acceptance by the legislature by law of the closing report

9 or its substantive equivalent prepared and submitted under the federal

10 transfer legislation or u p o n  approval by the legislature of operation of

11 the Federal Alaska Railroad by the authority.

12 * Sec. 8. CLOSING REPORT SUBMITTED UNDER FEDERAL T R A N S F E R  LEGISLATION.

13 The c l o sing report submitted un d e r  the federal transfer legislation must

14 include a statement of the assets and liabilities of the A l a s k a  Railroad

15 proposed to be transferred to and assumed by the Alaska Railroad A u t h o r i t y

16 or the state which statement is as specific and definitive as pr a c t i c a b l e

17 under the federal transfer legislation. The legislature may accept or

18 reject the report and may not condition acceptance on its m o d i f i c a t i o n  in

19 any m a t e r i a l  respect.

20 * Sec. 9. ASSETS AND LIABILITIES TO BE NOTED IN AUDIT. To the extent

21 practicable, for the five years following the date of transfer of the

2.2 Alaska Railr o a d  to the state or the Alaska Railroad Authority the status of

23 the assets and liabilities specifically identified in the closing report

24 submitted under the federal transfer legislation must be noted in the

25 annual audit.

26 * Sec. 10. INITIAL L O N G-RANGE PROGRAM A ND CAPITAL IMPROVEMENT PLANS.

27 (a) Wi'thin 18 months of the date of transfer of the A l a s k a  Railroad to the

28 state o r  the Alaska Railroad Authority, the authority shall prepare and the

29 Board of Commissioners of the authority shall adopt a long-range p r o gram
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1 p l a n  and a capital improvement p l a n  in accordance wit h  AS 42.40.325.

2 (b) B e g i n n i n g  three years after the preparation of the long-range

3 p r o g r a m  p l a n  d e scribed in (a) of this section, the governor and the legis-

4 lative audit d i v i s i o n  m ay conduct an annual performance and efficiency

5 audit of the authority's compliance w i t h  the plan.

6 * Sec. 11. PRE-EXISTING RULES, REGULATIONS AND ORDERS OF THE A L A S K A

7 RAILROAD. The Board of Commissioners of the A l a s k a  Railroad Authority, by

8 resolution, may continue in force for a p e riod of not more than two years

9 after date of transfer all or part of the rules, regulations, and orders of

10 the A l a s k a  R a i l r o a d  wh i c h  were in effect one day before the date of trans-

11 fer and are not inconsistent w i t h  this chapter or other state law. All

12 authorities continued in force un d e r  this section shall expire on the

13 second anniversary of the date of transfer. The Board of Commissioners may

14 adopt in its rules, regulations, and orders the substance of former federal

15 authorities relating to the A l a s k a  Railroad. This adoption is not con-

16 sidered a c o n tinuation of the federal authorities if made in compliance

17 w i t h  the procedural requirements of this chapter and other applicable law.

18 * Sec. 12. COLLECTIVE BARGAINING AGR E E M E N T  BETWEEN THE A LASKA R A I L R O A D

19 A U T H O R I T Y  A N D  EMPLOYEES. As soon as practicable after transfer of the

20 A l a s k a  Railroad, the Alaska Rail r o a d  A u thority and its employees shall

21 adopt collective bargaining agreements that continue the provisions of the

22 agreements in effect between the A l aska Railroad and its employees immedi-

23 ately before transfer of the A laska Railroad. The collective b a r gaining

24 agreements b e t w e e n  the authority and its employees shall remain in effect

25 until they expire by their terms or, as required under the federal transfer

26 legislation, they are renegotiated, subject to the approval of the Board of 

27, Commissioners of the Alaska Railroad Authority.

28 * Sec. 13. CONFLICTING LAWS INAPPLICABLE. If provisions of this Act

29 are in conflict wit h  the provisions of other law, the provisions of this
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1 Act prevail.

2 * Sec. 14. A P P L I CATION OF EXISTING STATUTES. (a) AS 19 does not apply

3 to the operations of the A l a s k a  Rail r o a d  Authority.

4 (b) The A laska Railroad Auth o r i t y  is considered a political subdivi-

5 sion of the state for the purposes of AS 23.10.055.

6 (c) AS 23.10.420 does not apply to the operations of the A l a s k a  Rail-

7 road Authority.

8 (d) AS 30.15 does not apply to the or^rations of the A l a s k a  Railroad

9 Authority.

10 (e) AS 35 does not apply to the operation of the A l s t k a  Railroad

11 Authority.

12 (f) The following provisions of AS 37 do not apply to the operations

13 and bud g e t i n g  procedures of the A laska Railroad Authority: AS 37.05;

14 AS 37.07; AS 37.10.010 - 37.10.060, 37.10.085; AS 37.20; and AS 37.25.

15 (g) The Alaska Railroad Aut h o r i t y  is not subject to the jurisdiction

16 of the A l a s k a  T r a n s p ortation Commission.

17 * S e c . 15. SUBSEQUENTLY ENACTED STATUTES. No subsequently enacted

18 statute shall be interpreted or construed to apply to the A laska Railroad

19 Authority, the Alaska Railroad, or any of the authority's activities unless

20 it specifically so provides by its terms.

21 * Sec. 16. EFFECTIVE DATE. This Act takes effect upon acceptance by

22 the A l a s k a  State Legislature of the closing report submitted under the

23 federal transfer legislation enacted by Congress authorizing transfer of

24 the A laska Railroad to the State of A l a s k a  or the Alaska Railroad Authority

25 or upo n  approval by the legislature of operation of the Federal Alaska

26 Railroad by the Alaska Railroad Authority.
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This memorandum addresses some of the issues involved in 

creating an entity to own and operate the Alaska Railroad after 

transfer from the federal government to the State of Alaska. The 

issues involved in determining the most appropriate organiza­

tional structure were treated preliminarily in two studies per­

formed jointly by the State and an outside consultant (referred 

to hereafter as Bivens 1 and Bivens 2).^ As stressed in Bivens 

2, the issue is important because the railroad's organizational

structure will directly affect the State's ability to meet its
*

policy objectives for the railroad, see Bivens 2 at 81.

Bivens 2 predicated its analysis of different organizational 

structures on a set of specified assumptions, ( See Appendix

i
2 enclosed ) . This memorandum aiopts the same assumptions about 

the State's basic policy guidelines; most of which seem fully 

warranted by the State's actions and expressed policies to date. 

This memorandum further agrees with Bivens 2 that the twelve cri- 

teria it sets forth are extremely useful tools for evaluating the 

effectiveness of alternative structures for the railroad.

However, as a result of decisions made by the Governor's Railroad 

Poxicy Committee in the fall of 1981, this memorandum is organ­

ized around a different set of ten goals that are, in substance,

.1

Statewide Rail Systems Study for the State of Alaska, 
Department of Transportation and Public Facilities Planning and 
Programming Division, December 1980, prepared by Bivens & 
Associates, Inc., et al. (Bivens 1); Assessment of the Alaska 
Railroad: Ownership and Operational Alternatives, July, 1981,
prepared by John T. Gray II and Bivens & Associates, et al.
(Bivens 2).
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largely identical to the Bivens__2__crlteria, but, incorporate^ 

additional legal constraints; _that must  be'considered in j 

setting up a railroad structure2  As outlined in the following 

sections, the railroad entity should be organized in such a way 

as to:
>

^ l ^ j  Insulate the State from legal and financial liability

for the railroad's tort, contractual, and debt liability;

*
Insulate the State from I.C.C. jurisdiction;

3 . ’ Have an independent capacity to obtain tax-exempt 

financing;

4. Preclude a State operating subsidy;

5. Permit both service contracts with the State and State 

investment in the railroad's capital improvements in 

facilities, rolling stock and track expansion, and 

rehabilitation;

6. i Provide the best possible combination of high quality

and low cost transportation;
*

7 Insulate railroad operations from political pressures 

generated by the railroad's competitors, suppliers, shippers, 

lessees, and lessors;

8 * j  Be subject to State oversight and intervention power to:

(a) prevent insolvency;

(b) ensure continued service;

(c) require or preclude expansion or increased 

service; and

_  ^



(d) disapprove borrowing that could endanger the 

State's borrowing capacity;

9.^1 Cause the least possible disruption to the State's 

employee pay, benefits, and retirement systems; and

10. ; Conform to the State constitution.

The initial Bivens report (December 1980) considered four

very broad approaches to organizing the Alaska Railroad,

including continued federal ownership and totally private

ownership. By the time the second Bivens study was completed in
* m

July 1981, the range of options had been considerably narrowed, 

and Bivens 2 presents three_alternatives: (1) a state line ^

agency, (2) a state public corporation or authority, or (3) at

state-owned railroad operated by a private lessee.’ Bivens 2 at 

85. Bivens 2 makes clear, however, that, one option —  a public

authority or corporation —  best satisfies all of the relevantJ 

criteria^ whereas each of the other alternatives has serious, 

indeed potentially fatal, drawbacks or impracticalities.

Although the criteria analyzed in this memorandumjare somewhat 

different, and perhaps more legalistic, than those applied in 

Bivenr 2, the conclusion reached is the samej a public cor- J

poratj.on or^ authority provides the greatest opportunity to maxi-
. . . . . .  ’

mize the State's goals.j Leasing to a private operator, for 

example, would probably preclude tax-exempt financing. Using a 

State line agency would subject the State itself to tort and 

contractual liability for railroad activities and probably to



I<C.C. supervision. It also would probably not afford the 

desired degree of management independence and flexibility.

As a result of the Bivens studies and of preliminary discus- 

sions regarding some of the legal concerns addressed below, the J

—  . » ■  : ' r ’ ■: ' ’ • • -------------- * ;• : - ' V  • — ■- • *  ??1jt

Governor’s Railroad Policy Committee has tentatively decided to,./
      .......................... .............. ..------------------------------------------------------- --- --------------------------- „■  r i . <> T , i * . * u a . ' —  •” ----------------------------------------- « . ---------------

• • • • . ^ 
pursue only the possibility of creating a public authority...or;., i

 —  • -  -    ~  ■ • -- -     'f. »  1 1 1 ‘ .

2 I  3*0
corporation, to operate^the.jrai1road^ Accordingly, this memoran-y

dum j  except as noted, focuses only on ,this_jpne_ possibility ,yand

. . .  • • • ■ . . . .  ,  -  . • . .-«*

considers whether and, how a public authority can achieve each of J
  •— — —  - 1
the State's expressed goals, as outlined abova^

As a caveat,: it should be noted that the State's fundamental 1
 ___ ,, rir-.- ,----- •jrfL. , . r rl if-

m

>
objectives —  to run the railroad both as a public service and as

--------------     p  —  w

a sound business enterprise.-- may conflict to some degree^ It 

will therefore be necessary to create an organizational structure 

that strikes a balance between these goals, and between the means 

of achieving those goals discussed below. See Bivens 2 at 79,

89. Fundamental decisions; must be made, in particular, on how

best to balance, autonomy and flexibility on the one hand with J
~ *“  ..........................

accountability and State oversight on. the .other. ^

2
The terms "public corporation" and "public authority" are 

used interchangeably in this memorandum. The ramifications of 
any technical differences between these two structures can be 
resolved at a later date.
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I. STATE LIABILITY.

An independent public authority can effectiy&lvr ins\aXat^th«^5y
.........    . „. | .. .. . Ml-.lj...   ' ‘   "

State from legal and financial responsibility for the railroad'sjf

   '  ...........................
tort, contractualand. debt. l i a b i l i t i e s  and can b e a r -  soleu respoa-7

KKm mBm
'’9

sibility for railroad obligations. Public authorities are, in

fact, often used for thio purpose in other states and in Alaska,

# , ,  ̂   - —
The State constitution contemplates and impliedly allows creation

L I )L > »« - —— -  .......

of public authorities with the power to issue bonds that are not 

supported b^ the fullfaith and credit of the State.J See Alas. 

Cons*i. Art. IX, Sec. 11 (exempting bonds of public authorities 

whose debts are not St te debts from the credit limitations of 

Article IX, Section 8). See Section VIII below for further 

discussion of State constitutional restrictions on public 

authorities. Numerous other Alaska public authorities have been 

granted the power to issue bonds without pledging the credit of

3
the State. The enabling legislations for these other authori­

ties offers a model for appropriate language in the railroad's 

enabling legislation.

The acts creating the exist-'nq independent public authorities 

in .'-.laska appear silent on the issue of State contract and debt

•3
See, e.g., A.S. 44.81.010 et seq. (Alaska Commercial Fishing 

and Agriculture Bank); A.S. 44.82.010 et seq. (Alaska Gas 
Pipeline Financing Authority); A.S. 44.83.010 et seq. ^Alaska 
Power Authority); A.S. 44.88.010 et seq. (Alaska Industrial 
Development Authority).

- 5 -



' +&*>*** ̂qpw^qc, ip<wm t . .-
liability. The State has che power to pro ride that an indepen- j

' " '* 
dent public authority will bear exclusive liability for the

• • ■ • — '  . . # •

railroadrs contractual obligations and tort liabilities/ and can,

4 —
in fact, limit that liability if it chooses. To ensure State 7

immunity, the enabling legislation should address the issue spe- y
..... ~

cifically.

II. I.C.C. JURISDICTION.

If the Interstate Commerce Commission (I.C.C.) considers the

n 1VState, ratherthan a railroad entity, to be the "common carrier," 

the State itself would be subject to I.C.C. supervision. / Such 

supervision would require the State to conform its accounting 

practices to I.C.C. requirements and to obtain I.C.C. approval 

for the issuance of all State securities. Thi obvious burdens 

imposed by ;uch requirements appear to preclude direct State 

operation of the railroad.

Creation of a public authority will avoid such far-reaching j1
I.C.C. jurisdiction..As indicated in Memorandum, Regulatory and 

Related Issues Involved in the Proposed Transfer of the Alasha

4
If the State owned and operated the railroad itielf, it n.igh.. 

technically have the power to limit its liability for the 
railroad's tort and contractual obligations. It is unclear 
whether a court would allow total immunity, however, or whether 
the railroad would be. able to contract effectively with third 
parties if it denied all liability. Establishing a public 
authority is the clearest and most definite method of insulating 
the State itself from liability, while continuing effective and 
responsible railroad operations.

-6-



Railroad from the United States to the State of Alaska,

October 3, 1981, prepared by Wickwire, Lewis, Goldmark & Schorr 

(hereafter "Regulatory Issues Memorandum"), the I.C.C. generally 

considers a state authority or corporation chartered to operate a 

railroad to be the "common carrier." See State of Vermont and
■ - i ■ »'-■ i i ■ ■ i. i ■

Vermont Railway Inc., 320 I.C.C. 330, 334-35 (1963); Port

Authority Trans-Hudson Corp., 317 I.C.C. 357, 362 (1962). The

I.C.C, does not seem to have laid forth any standards, however,

either through rule making or adjudication, as to how independent
*

a state* authority must be in order to be considered the common 

carrier.

I I I .  T A X - E X E M P T  F I N A N C I N G .

As discussed in Bivens .7, at 77-78, 86, one of the major

problems with federal administration of the railroad has been

1
inadequate capitalization.v In the past, federal appropriations 

have been the sole source of capital... For reasons set out in the 

Bivens studies, as well as changes in federal policy, access to j  

other public and private sources will be necessary in the future .J  

Such investment might be easier to obtain, if the railroad can
 ---    *--- 3............... .......... . . . . . ~ W

issue federally tax-exempt bonds, and an entity, to operate the j 

railroad can probably be created that would qualify for tax- 

exempt financing. ]

For interest to be exempt from federal income tax, the obli- / 

gation must be issued either (1) by a "political subdivision" o £ y



a state, or (2) by an instrumentality of a political subdivision 7
        .. . . ' • ' ■ ■ - -  .........................

*- •**< t-j*

that issues obligations "on behalf of" a political subdivision. /
_ . I    ■' ——»!■»    . »-• T i -rrtf 1 . — >L^inl>r' i—fttlft— m f r u m t f n ■ > tC"n fliinat'ii»i>M»

Internal Revenue Cede (I.R.C.) § 103(a)(1), Regs. § 1.103-l(b).

Even if the railroad authority qualifies as a political sub-
i ->— ■-■■■ —  * ...........  - ■   — —  i ■ i . i - _ j- -■ • -  .xii’j U ' *  . . « « » '  •

V  - • . . .  -  r r - - ' - . .— __________________________    _

division or an instrumentality thereof, any obligation it issues’?
j u .-.., ........., r - r - r  fr.,.>tT r r ^ \  . . .  . . . . . . .

v/iil nonetheless be taxable, if it., is considered an "industrial J

5 "?
development bond."   r'

1. Political Subdivision.

For purposes of the Internal Revenue Code, a political sub-# .

divison is:

any division of any State or local governmen­
tal unit which is a municipal corporation or 
which has been delegated the right to exercise 
part of the sovereign power of the unit. As 
thus defined, a political subdivision of any 
State or local governmental unit may or may 
not, for purposes of this section, include 
special assessment districts so created, such 
as road, water, sewer, gas, light, reclama­
tion, drainage, irrigation, levee, school, 
harbor, port improvement and similar districts 
and divisions of any such unit.

Regs. §§ 1.103-l(b) (emphasis added).
., *|«I « C A* ’r K-\ ’ ■ * 44 *« ' *Nl

For a political subdivision to ..exercise "the sovereign power" J

of the state, it_must have more than an insubstantial amount of •

the state's sovereign powers: the power to tax, the power of J

5
There are a number cf exceptions to the general rule that 

industrial development bonds are taxable. Although these excep­
tions are exceedingly useful in some circumstances and are often 
relied on for tax-free financing of municipal development, none 
of these exceptions appears to apply to the entire railroad 
operation.

-8-
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. eminent, domain, or the police jaower.JJ Estate of Shamberg v.

Commissioner, 3 T.C. 131, aff1d , 144 F.2d 998 (2nd Cir.), cert.

■ .  ■*»
denied, 323 U.S. 792 (1944). It^is^ not altogether clear.whethec_j

   ^
one of these powers is enough, but all three are not required. ,

- V ........ M
_J~.f only one power is conferred, it may need to be an unrestricted. 

p o w e r J  In determining whether an entity has sufficient sovereign 

powers, the Internal Revenue Service ("the Service") considers 

"all the facts and circumstances . . ., including the public pur­

pose of the entity and its control by a government." Rev. Rul.* „

77-165, 1977-1 C.B. 21.

The power of taxation is probably not a realistic alternative ./

for the railroad entity. The State must therefore confer.some J

eminent domain or police powers on the railroad entity if it is J 

to qualify as a political subdivision^1 The Internal Revenue 

Service has ruled that an authority's ability to request a poli­

tical subdivision tc condemn property on the entity's behalf is 

not a substantial possession of unrestricted sovereign power and 

was not alone enough to mahe an entity a political subdivision.

Rev. Rul. 77-164, 1977-1 C.B. 20. It is unclear whether power__to^^ 

condemn subject to state veto would be sufficient, but it might/J 

well not be considered an unrestricted exercise of the sovereign^ 

power.

Conferring police power upon the railroad entity may also be J  

feasible, alone or in conjunction with eminent domain power.' The
  ..... . - .... * ....  - -  • ,j(f

law regarding police power is still developing, however, and it

-9-
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is difficult to say how much police power is r e q u i r e d O n  the

one hand,.the Service has ruled that a state university possessed 

insubstantial police power where its police force was authorized 

only to enforce traffic regulations on campus and to arrest 

violators and detain them until city police arrive. Rev. Rul. 

77-165, 1977-1 C.B. On the other hand, a regional urban transit 

authority has been deemed a political subdivision on the basis of 

its police powers, which included the power to set rates (after 

public hearings), determine routes, and enforce its regulations 

by maintaining a sec u*ity force. The authority exercised these 

powers free from any regulation by the State Public Service 

Commission. Rev. Rul. 73-563, 1973-2 C.B. 24. If the State 

seeks a political^subdivision t 'mption based on police power, it 

would be advisable to give the  ̂ ilroad entity as much regulatory 7 

and enforcement power as possible,.' perhaps including an indepen­

dent security force with the ability to make arrests and issue 

summonses.

In short, the most promising avenue] of achieving political 7
-  \ | i - ,i i, n  . r -  .... m  -

• ■ 'f
subdivision statu| would be to grant the railroad the power jpfJ

. . . . .  ■ >• -  -  •« 
eminent domain to condemn property directly for railroad pur- J

             '

poses,J if the State considers this acceptable. A second]? and

/Nfc >  f ■ -r .. . . . .....................  •

less cert?.fr., alternative would be to confer substantial police j  

power^ upon the railroad entity. A combination of both of these 

powers increases the likelihood that the railroad entity would be 

considered a political subdivision.
v*



2. "On Behalf of” Issues.

-   .7- -----
If the railroad authority is not granted enough sovereign /

    — .— — —   — — *— —  ----—  
      • ... ^

power to qualify as a "political subdivision," it may still be 7
 ; attiai* WIIW«— <------ - 1--- •— —

    , ,  .   .....
eligible for tax-exempt financing if it issues obligations "on
• . . . ■  ........ . ■ .   __JL ..... ■ aatg

behalf of a political subdivision."^ It appears that such obliga­

tions need not be backed by the full faith and credit or the 

taxing power of the state. Such an exemption is less certain, J  

however, and subjects the railroad to greater restrictions.:J

Internal Revenue Service rulings indicate that certain testsf m
must be met for an obligation to be issued "on behalf of" a poli- 

tical subdivision. These are:

(a) The issuer must engage in activities that are 

essentially public in nature;

(b) The issuer, except to the extent of retiring indebt­

edness, must not be one which is organized for profit;

(c) Income must not inure directly or indirectly, or 

appear to be available to, any private person;

(d) The state or political subdivision must have a 

beneficial interest in the organization while the indebtedness 

remains outstanding and must obtain full legal title to the pro­

perty when indebtedness is retired;

(e) The corporation must be approved by tha state or a 

political subdivision thereof,, either of which must also have 

approved the specific obligations issued by the corporation.


