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compensation 110 less Ilian his uverngr. monthly compensation during 
tlio twelve months prior to his displacement:

2. A mnnllily dismissal nllnwnnee, if the employee, wns deprived of 
nil employment hy (lie enrrier ns n result o f  III, (rnnsnelinn, which 
generally insured the employee a monthly coinpensnlion (nfler nllow- 
mg for coin|>cnsAfi(m from"other sources) nn less tlinn his average 
mnnllily eninprnsiition during the twelve months prior In such depri- 
vntion o f  employment;

3 .1’ rolrctinn o f  fringe bcnrfUsj
•I. Iteimhnrseinent o f eertnin moving expenses nml wnge loss if  the 

employee is required to change, his plnee o f  employment ns n result o f 
the transaction;

5. Arhitrnl inn nf disputes; nml
0. Heiinhursenienl nf eertnin lossrs oil snle o f his home hy nn em­

ployee forced to move, to a new residence ns n result nf the transact inn.
T'lie J'roieelive peiiud during which ll use prnleelinns could apply 

was limited to four yenrs from the elTrrtivF dnte nf the Cuinmixsmii s 
order approving the. transaction, hut not to exceed the period for which 
thn pnrticulnr rmpluyee wns employed hy the enrrier prior (o (lint 
dnte.

Tw o fcsitirrs o f  the Washington doh I’ rulw tinn Agreement were 
not. included in the Oklahoma Cond ition*: (1 ) Ninety day nolire o f 
nil intention eoonliimtion, nml, if I he plan o f  enordiiuilion would ic- 
snlt ill the displacement o f  employees or n lenrrillip'iueiit o f fmies. 
the assignmeni o f  employees would Is- settled hy nn implementing 
agreement lietwccn the rnrriers nml unions involved, or hy mint ration 
if they eould not agree; nml (2) nn iinlhiiriy.nl inn to dismiss employees 
who elect to receive a lump sum pnymcnl in lieu o f all other protec­
tions.

The Oklahoma Condition*  were imposed ns recently us lliTH in truck- 
nge l ipids nml lense ruses: Mrm loeinn ('mini /i'o ih n iy— l.m u r O jirra lc , 
354 ICC 732 (III7H); N o rfo lk  and  IIVa/cki Ifa ilien i/ Com/niny— 1'nirk- 
ago R igh ts—UN ,1151 ICC (in;. (IH7H).

tiii; nt.w oiu.r.v.ss r.tssKNiirii tuiminai. iasi:

The next impoilnul ruse | citing forth “ slnndntd" eondilions iirnse 
in AVir O r/ran* Hvion I ’axxemjer i'c rm lm .l Ca.xr, 2N2 .ICC 271 (11152).

The conditions were n hlrnd o f the Oklahoma Conditian*  nml the 
Washington doh I'rulerlion Agrcrniriil with minor chnnp's. In par- 
tin,dnr n priii ixion wns ndded irqiiiriug nuy inenme derived from em­
ployment in other tlinn the mi I mud industry shall he oHset npnilis' 
the root'd ion I inn nhmnnre lieing paid hy u speeifie pro|H>ition. There- 
after in the S o u llo rn  / fa lli ra y  I 11111/ 111111/—C on tro l—C rn /rn l o f 
C ra ry ia  H a ih ray  C om /uny, :t17 ICC 577 ( I!ll!2).clarified 317 ICC 72!) 
(I'dfili) nod 331 ICC 151. id I ( IIUI7). liiiimr changes were made to the 
AVie Orlean* Com/1 lion*  m il In I lie Oklahoma Com fit ion*.

Almudonments, while nut co in e d  hy srrtiim 5 (2 ) ( f ) .  rereived Inlair 
prolectiiiu rondilinns first adopted in Chiratjn, U sO  ffa ilrom t Com • 
jinny. Abandonment, 257 ICC 7tHt ( lu l l ) .  These rondilinns were in 
sulistfliire ident ienl to the Oklahoma Condition*.
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T l i r .  4 - R  A l l  AMI.NIIMCNTS

Congress by n 4 - It Art ninendmrnl ndded 11 sentenre to sertinn 5 
(?.) ( f j .T h e  Amended 5 (2 ) ( f) rend ns follows:

'•As a condition o f  its npprnvnl. ur V-r this paragraph (2 ) ,  o f  nny 
trnnsnelinn involving n enrrier nr rnrriers snhjert to the provisions o f 
this pm-t. thn Commission slinll require n fiiir and rquitnlno ni range- 
inent. tn prnlert the interests o f the riiilini.il employees nHri'tcd. Is i!s 
order o f  approra! the Commission slinll include terms nod renditions 
providing liuil during the period o f  four yenrs from the etleclivp ilnlo 
o f  surli order such transaction will nut result in employees o f  thn 
rnrricr or m i rier hv ntilionds ntrecled hy such order lieing in a v-'orso 
position witi. .Tspei t to their employment, except that the protection 
nlTonled to nuy employee pursuant to this srntrnro slinll lint ho re­
quired to continue for 11 longer period, following thn e-llrcl-ivi* dale o f 
hiieh order, tlinn the period during which such employee wns in thn 
employ o f  such enrrier or rnrriers prior to (In- effective dnln o f  such 
ordnr. So rb  n n an y rin rn l x lndl rnn ln in jtro rin ion* no le** pent re! ire. 
o f  the intnrrxtx o f  employer* limn thote heretofore, impaxr.it purxwint 
to th h  xubdirixian nm l thm r extnhlixhrd purxunnt to Section fO.1 o f 
the .'fo il I'n.xxrnyer S rrv ie e  A rt  (4» t '.S .C . .ifti) .  Not wit list muling any 
other provision o f  this Act. nn ngtvi'iiieiil liertnining to protection o f  
thn interests o f  said employees may herenller lie entered into hy any 
enrrier nrrm rirrs hy rnilmr.d and the duly nulhorireil reoresrnlntivn 
or representatives o f  its or their employees." (New lit Art material 
in italic)

Ahnndoninents were given similar trrntineiil hy section 802 o f  thn 
I-It Art. Itnth were rcrndifiril ns ID CSC-113I7.

The Ituil I’nssenger Service Art o f  1070, rvfrrrrd In hy the -I-It 
A rt Amendments, had in section 405 provided n stnliilnry outline for 
protective employee I'liltililin'ns. Iti-ui'fils eould Ih' no Ir.ss tlinn tinea* 
jirovidrd hy sertinn 5 (2 ) ( f )  o f the Interstate Cniimicrrr Act. The 
Secretary o f Ijilxir wns rrquiied to certify (hut Am lnik's InlHir pro- 
Irrtion agreements met this standard. In fact, the comliltnr*. Amtrnk 
negot.inled went far heyond those Ihnt the. ICC had opposed in four
signiliennl nspeets:

1. The maximum protective periml was extended from four to six 
yenrs from the dale on which n protected employee wns displaced.

2. Monthly rnmpeiisnlim* gumnnlcrs rrcnleil hv displacement mid 
dismissal n\fownnii'> > “r i-rnlnled with general wage inerenses.

3. Once nn employee mine forwnnl alleging Ihnt. he had Ihtii nf- 
leeleil hy a transaction. the Imnlrn was on the enrrier to show the cm-
phiyenhnd not lieeu nlli'eletl.

•I. Priority rights to employment in other rrnfls or rlnssen in train-
in gor  ret raining rights were established.

The Aiiilrnk Conditions nlsn provided that twenty ilnys notice o f 
nn intruded transaction wns lequiird tint that implementation eould 
lake place even without nn ugrrrmrnl. Duplication or pyramiding
o f  lienelils were p.-ohihiteil.

The ICC first I'fiiisuleriiil the elTerl o f  the 4 -R  Ant Amendment.,i in 
M n l,n r -M r rt jr r -T tU ‘ . C ik f f f .  3IK IC C 4I I (IB M ). It roneluded. "Hint 
Congress did not intend to Imve the Commission significantly rlinnge 
its policy in this area." (At page 127). II conditioned nnprovnl upon 
tlio New O r  Ira  ox Cam litinnx  ns inmlified hy the Amtra/c Condition*.
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Now York Dork Huilwnys' application (o  nrqnire I hr llrooklyn 
Knstem I >i*-l I irl Terminal hush small mercer cnsc. vet llir IC C rluvr 
I liis ns the vehicle to address I In- niiniiiiiiin lnl>or protective conditions 
requited in mercers. consolidations, nml nrqnisil intis. New York Dork 
Unilvvny—( 'milml— llrooklyn Knslrni District. .'Kid I f ’( '  fit) (1070). 
lailinr 0 vcnni7.nl inns nml jirliliiiiiril Ihnt the Inhnr pm trrlive rnndi- 
tions iiiqMisril in this rnsr licroinr the minimum slnndnrd in nil soli- 
sequent, mercers, nrqnisitions. or controls. Tlir ilrtrrminntion Ihnt 
.Veiv York Dork's prntcrtive rondilinns were n mutter o f  cenernl trans­
portation ilnporlnnre oreni n|  nfler the initial decision approving the 
npplicntion Imd imposed the New Orlenns Conditions ns modified hv 
ilie Amtrnk Conditions. In reviewinc tlie newly fnsliioned New York 
Dock (Vmditions. the Court o f  Ap|ieiils used these words to descried 
them: “ In overnll rlfrrf, the sincle ‘ New York Dork Conditions’ enn 
Im fairly ehnrnelerir.ed ns sicniliennlly more protective o f  the inter­
ests c.f  railway Inhnr tlinn liny previously imnosrd sinple set nf em- 
plnyen protcc.ivn rondilions.'' A Vic Y o rk  Dock Ila ih cn y  Company  v, 
c/.iS'., I*. 2d. (Second f ’ ir. 111T0).

The -CC III!) nsed the most liencliei il protective coi. '.itinns o f  lioth 
A’n r  O rica  im nml Am trnk  nml mnde lh i"o  ninjor dinners not eontnincd 
in eillicr:

1. It nerepled the Hnilwnv I .ill sir Executives Associnl ion’s snli- 
st il liter definition o f “ tinnsiirlimi" for the lYnsliioctnn .loll I'roleelion 
Agreement's “ rooniimition’ ’. Trniisnrtinii wiis delined to menu: “ nnv 
net inn Inken pursuiiiil to niithori/.nlinns o f  the Cnmlllission on which 
the protective provisions were impnsrd.''

2. It required flint no chnnce in nprrntinns, services, fneilities or 
equipment slinll occur “ until nftrr notice, negotiations, ucrremeiit or 
himlnic nrliilrntioii.'’

.1. II deleted the Anil ink provision Ihnt prevented nn i-iiililover from 
seleclinc only the liest. port Inns o f ,V/ie I e ik  D o rk  nml the l*cs|. por­
tions eontnincd in other emit i net uni ngrrenirntA. Dupliention o f Is-ne- 
lils wns no longer eh ni ly prohihitrd.

These three cliniigrsm ise issues o f  interpret ill ion nod npplirntion 
(lint linve not vet Item resolved.

Appenls were rejerled in X a r  Y o rk  Dock Unihcny  v. I .S .. I-'. 2d 
(Srrnnd Cir. 11*701. The Court held (he ICC iirted within its dis­
cretion in fnshioMtnc. protective lienelits lieyond minimum re­
quired hy lmv. Tin : 'ourt. however. nnteiJ problems arose Is-cnuno ot 
tlio definition o f  trnnsnrlioii ns well ns III? Inncunce ronrem iuc liono- 
fit seleetinn.

As recently ns Dcroihlicr 1-1. 10711. 'lie ICC lins held Ihnt these 
urn minimum protective rondilions il will iiiipnso nod dim e out to 
clarify (lie Inncunce mentioned liv the Court. On Ihnt nernsinn it 
reo|ieiied the ,lf/.noi/i7 / ’nclfic ttn ilrnn il Company—M n y r r— 7’if7 ’. 
C<f-A:7. I-'innnrinl Docket Niimhoi-2777-’l. reversed itself nod imposed 
AVte ) ’n rk Deck Cnnititinnr. Similne rondilions were required in 
nlmii<loniuenlR: Oici/nn S tun/line D ailrom t Company  — Atiniuton- 
mcnt— Ooahcn, .100 I t ’COI (1070).

STAGGEftS IIAII. A (T  OK I0HO 
P.L. W-t-ts 
|par.e ut>|

n il: MII.W.MIKrj; ASII ROCK ISUNtl « ONOITtoNS

I-'nilinc rnilronds nod the n-Millinc eireel on employnu-iil which 
would not necessarily Is- covered hy either existinc eollevlive Imr- 
Cnininc iicri'emeiil < or the Interstnte Coiilineree Act focused more 
nlleiilion mi jolt prolertion for rnilrond employees. Tin lirsl exnmplo 
wns tin- law crnnlinc n I most eimiplete inrome protection for ConrRil’R 
employia-s with nil nltrrimlivr o f sevemnre pny. 1 nee thr- 2.10 mil­
lion dollars npproprinled for Cnnrnil’s employees p r ,iw l inadequate, 
n more tnilon-d nppronrh wns developed ,\;r *!,e Milwniikee em­
ployees. This is -s-l foilli in the Milwaukee Itnilmnd lies! nn I urine 
Ar, o f III7H. It provided federnl nssislnnee to |my lienelits to Mil- 
ivniikee employees who were ndversoly nifceled liy tlie restiuclnriMg 
in the followinc mens:

1. Kit pci rent o f  has- income protection for up to.1 yenrs
2. Supplemental unemployment Ik'ucI'iIs
.’I. Mm inc expenses nml snle-iif-lmme lienefits 
I. Separation allowance fi. I’ referentinl liirinc within the industry 
(1. ltd  mining

The Imsic protec tion plan o f  llm Inw wns s|ielleil nut. in nn agree- 
mriil Im-Iween the .Milwniikee Knud nml the Inlmr oignnir.nl inns rep- 
a'Seiilinc its employees on Deeemlier 14,11*71*.

The I'iiriiiuslnnee.s o f the lloek Island linnkniplcy were different 
from those o f tin- Milwaukee, hut the impnrl oil employees was simi- 
In r. and an ncreemi-nt wa- readied on Mmrh I, lilKtl, Im-I ween unions 
railroads and the InlMir oicnuir.nl ions represent in c H'-"k Island cm- 
plm rrs In provide for prcfcirnlinl hiring o f  K>k-k Island employees 
nml numelnry protect ion patterned nftcrthe Milwaukee Act with cer­
tain exceptions. The acn-emenl also covers Milwaukee employees Inn d 
Iiv eai rieis inquiring seciiu-nls o f its lines. The followinc deserilies 
the major components nf the ncreement:

1. Carriers niipiirinc Hnek Islnnd or Milwaukee Irnrknce wit1 cive 
pivfeienre in liirinc •" employees o f  tlui > lines to Mil its needs.

2. Employers so hired will have mnnclnry proleelion o f  8(1 perrent 
o f  linse inrome for up to M yenrs.

3. The Inlmr ncreements o f  the nequiriuc enrrier will apply to the 
nrqnired lines.

•I. Issues involviitc seninrily o f  new hires will lie resolved liy B»:rrc- 
menl or if  neeessnrv liy nrliilinlinn.

S. Movincexpeoses are not provided.
II. Separation pnv is not nn option.
7. Kniplnyees not hived lime no p reen in '! provided by (he nr 

quiriog enrrier.
8. The protection o f  the ncreement is the total protection nvnilnblc 

to the hired employees. It snli‘.l!~i the nquiremelits o f the lliteistnlo 
Coinmerre Act.

l,ei'islntioii In provide prolrrlinn similne In Hint in the Milwaukee 
Inw for employees o f  Itis-k Island who an- not hired hy ii purrhnsing 
enrrier is pemliiic. The Mnn-li I. I0RI), liirinc ngn-enind is already 
lieing carried mil on several rnrriers wliieh have In-en ('rallied tem­
porary npernlinc authority on Itoek Islnnd lines hy the ICC.
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ADDITIONAL V IEW S OF HON. TORY MOFFETT
I fully support, title V II  of the Hail A ct o f  ICHtt relating U'supplc- 

mental transactions. O f particular interest to me is I lie provision 
within title. V II to carry out the orderly transfer o f  C'nnrnil ;nop- 
ertiea in my own State o f  Connerlieiil nml in Rhode Islne-I.

In Imtli o f  these States, fnnrnil has rlnssilird nil o f (lie tinea it runs 
ns linuirli lines, nml the lm.ie,ir n|M inliiins, wliieli make :<p n majority 
o f  the freight trnflir in Connediriil nml Rhode Island, are losing op ­
erations for Conrnil. In addition, n recent I'.S .K .A ./N civ England 
regional commission study found, hased on l!»77 dntn. I lint Conrnil 
would have, reduced its deiiril hv $!> million hy not operating in Con­
necticut, Rhndr Islnnd, and southeastern Massachusetts.

For liiesi' lensous. it is nppioprinle that this legislation develop 
a procedure for transfer o f  Conrnil lines in the two Slntes. This hill 
provide*Hint within IHOdnysof ilsrin  nenl.theSecretary must hold 
a hearing to entertain proposals for i misitinn o f  Connecticut nml 
Rhode Islnnd Conrnil properties. In Hint same IHU day periml, the 
Secretary must, rvnlnalc the proposnls to see if any meet the criteria 
act out in this hill. I f  there are nny such proposals, the Secretary is 
charged with developing them.

Key lo this proposal and trnnsfer procedure are the criteria set out 
in the net. Any rnilrond coming forward with a proposal must demon­
strate tlml it ran take over all the lines in Conneetient nml Rhode 
Island, Hint it can do so with no Federal sultsidy ami Ihnt it tins the 
linaneinl capability I > run the lines.

I am satisfied that these provisions will give us the pim edural tools 
nrcdcd to accomplish an c.\|iedilcd transfer o f rail lines in Con­
necticut. nml Rhode Island. I commend the stall ami mcinls-rs Isilh of 
the subcommittee and full committee for their support nod coopern 
lion in adopting Ihisseel ion nf the hill.

Tour M orn m .

IpaRe 2071

S E P A R A T E  V IE W S  O F HON. JO H N  P.. D IN O E LL AND 
IIOII ECUIIA RO T

I lie Rail Art o f IIIHI), ll.lt. 7~.'Vi, falls shoil o f  ptoviding an cqui- 
table finmewoik for irgillalorv le form of the Nat ion's railroad system.

(hie o f  the most objectionable n i l  ions in ll.lt . V'J.Vi is Section .'101, 
which is captioned "joint, rate relief" and is intended lo solve in­
directly n problem which the major railroads ate unwilling to sclllr 
directly, viz.. equitable divisions o f joint rntcu on through routes 
among the participating rnilronds. Instead o f  resolving this problem 
directly and rationally, this red inn wnuld resolve the issue hy the 
rlrnli'geniN o f eilliei funding nddilionnl cha/grs on shipprrs where 
they have no competitive nl'srnntiven or hy cTimitinliiig rnmprtilivp 
Ionics with sejcclt I connecting niilionds. Either way, this section ns 
written into Ilia hill would sand ion the exploitation o f monopolv 
tin flic hy large rnilinm 1 etnnng sliippeiu nml nniong conned ion rail- 
loads, and a "lug stick" approach In resolving o f  cipiitirs as between 
fnrge nml small rnilionds.

STAGGERS RAIL ACT OF I'.'HO
IM.. !KMrS

.s'lireA,i ;■»/<.*.— I'lie present pattern o f regulated joint, rales in 
nation ciufiodirs two eoneepts. I't'z., rensminhleness and lion-diserin. 
nation. ’ Villi these safeguards'a place, the existing rate structure has 
Ih-cii mustmeted so as to guarantee all shippers relatively rrnsnnnhte 
tales, in the sense Ihnt the same niiioiinl o f  money Iniys nn cipiivnlrnl 
nmoiiiil o f transportation for the same piodud llirnilghniit the roun- 
trv. And il has also proterted one rnilrond customer from another 
who might otherwise lie given preferential rnles and the rnnserpienl 
rompelitive ad mill age in a given marketplace.

The surcharge provision o f this section would rhnngc nil that. If 
one railroad is nrrordrd inequitably low divisions by its roniicrtiniis, 
the' ran lv  "rectified" hy the i1111misiIinn o f  surcharges on ils shippers 
liy that rnilrond. Even if  the total charges then collected from the 
surcharged shipper nrr thus raised lo an nnrrnsnnnblr level, he is 
remediless lo  nlilnin protection under the Inw. This is because Section 
M l s|>erilirs Ihnt in the rase o f  a surrhnrgr the Commission will lie 
iwi'cludrd from even examining whellier the total freight charges 
incurred are nnrrnsnnnlde. Thus, Sedion .1(11 is a curious solution 
indeed. Il provides Ihnt a earlier who is treated inequitably hy its 
r » ‘ lr< ltd hint her may remedy llmt injustice liy imposing an unreason­
able rnle upon its shi|i|>er riislnmer. This would lie like passing a 
law to license nnvnnc who is swindled out o f  a sum o f money lo  go 
nut nml swindle sntin.no else out o f  &» equivalent amount with 
impunity. Even tin- frequently maligned roneepl o f  "nn eye for an 
eve" emieeives that the eye taken should he that nf the protagonist 
mid not that o f  an ilinoeeilt bystander.

And this is not even llic worst frature o f the mnrhnrgc provision 
as written into Sertinn .101. It provides rather rlcnrlv that n shipper 
may nf’jeet to a s.irehnrga if  the surcharging carrier's present revenue

(paw? 70S|
division is I to percent or more o f ils variable cost. This conjure* up 
an image o f  rnliruinlily, Iss-niise when the carrier is receiving less 
I linn the I |lt [-client "trigger" il is olu iiae-lv lint lieing nr ctrnmpeit- 
sated for ils --i-i vives. Hut what has lieon missed liy ii quirk reading 
o f this pint i-inn i* il.al there is no "rnp" nil the surcharge. For 
exninple, i f  the putative surcharging earrier's enM is $HM nml it* 
p ii - io l  leveuue division is Slid , then il fall- within the trigger 
pioiisinu in Sedion :|u|. Hut wluil if Ihnt railroad puldishes a sur- 
rharge o f  *|n|. bringing it* share o f the revenue up to $3|ll, i.e., $|0(1 
nliovf tin peieenl o f it* variable eitsl ’ Sertinn •" , purposefully or
lint, would leave the shipper with lln protection whatsoever against 
such unlimited expl'iilnlmn. So lung ns the "trigger" o f  toil pricm ! 
o f  costs is met In lie- existing division o f  revenue, the surdiargin*: 
m iiic i is given im unlimited m ile  hlaudie lo make nil excessive sin - 
charge, and the shipper is bereft o f even a right to complain iihni I 
it under Section Mill. This in a clear loophole in the hill which c* i 
mid will lie utilised liy the larger railtoads.

Two oilier disi'iepnneies as lo surcharges in Serlien MOI are also 
worth noting. The limited right to protest surcharges is given null 
to "shippers", Many o f those moat injured hy ('om nil's recent mini*! 
o f  illegal snrehnrges wen- rereivers and not shippers. Nor are rnm- 
Homilies, It asocial inns, ports, e/c., neenrded ativ I'glit lo  ohjrel lo
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excessive surrlinrjp's. Also, the protection arrnrdrd shippers under 
Serlinn .'Mil is slntcd to Is* llmt the "shipper . . . mnv ennrel (lie 
npplienlinn o f  stirh siirrhnrpe". The puhlirnlinn nml rnnrellnlion o f  
rnilronil InrilTs. inrludinj: snrrhnrnes. is in I he juindx o f  milrondr, 
not shippers. Ttirre is no prnrlirnl way tlint n shipper rnn “ ranrel" 
n suirhnr” e. Il is not his tariff nml Ihe puldishinj; njpoif works for 
llie rnilronds, not Ihe shippers.

Section .101 would itlso erenle n whole new enleporv o f  serond etnss 
eilir.cnx, shippers nml rereivers loenled on hrnneli lines. Those shippers 
have already lieen suhjerled lo  poorer cur supply nnd more sporadic 
•ercier Minn shippers on innin lines. Now (he mnehinerv for Ihe roup  
i l f  r jrn rr  would lie linmled lo Ihe rn ilinno whrrrhv they rnnld sur- 
rhnrjje lirnneh lines where llieir divisions do not rrpinl lln  percent 
o f  variable eos| plus "IOO perrenl nf surh enrrier’s reasonably ex- 
peeled eosls o f  rnnlinninc lo  opernle surh line." N'ole Mini this is n 
innrh hipher s|nmkvd which lirnneh lines must ineel lo  nvnid sur- 
rhnrires I Im n would lie npplirnhle lo  ninin lines. There is no rensnn 
for lliis. II hns lieen linrd eunuch for shippers on lirnneh lines lo  slay 
nlive without pultinp up n new nnd inenuilable ohslnrle for Ihetn 
In meet.

Can rrlla lin n  n l rn n /r i irtth  rnnnrr/innn,—Serlinn .101 would remove 
Ihe present lest which Ihe ranrellinwenrrier mnsl uirrL r .r . Mini il is in 
Ihe pnlilir interest, nnd inslend plnee n linrden on Ihe injured eon- 
nrelinir enrrier lo show I lint (he rnneellimr enrrier’s revenue division 
cipinls or exreeds 110 perrenl o f  ils own eosls or Mini. Ihe rnnrelljnR 
rnrrier enrns n lower division/eosi rnlio over nnolher ronle not lieinc 
ennrelled. The rnnrellinu enrrier is proposing lo Inke nn nnlirompeli- 
live nrlion liy rnneellimr ils route with n Ir.rjjelrd eonneelimr rnrrier. 
Yel il is Ihe victim who would l>c saddled with Ihe burden nf uronf 
in order lo  nvcrl Ihe nnliroiupclitive nrlion. And Ihe proof wliieli il 
is mnndnled Mini Ihe vielimixed enrrier mint produce is Ihe ensl o f

Ipnne 2<l!)|
Ihe cnnrrllinj: re rirr. n lunller peculiarly wilhin Ihe ronlrol o f Ihe 
rum ellimr rnrrier lo produce.

Thus, while Serlinn .101 purports lo  provide n senildnnre o f  pro- 
leelion for the roniieelinc rnrriers. in reality il is so ronlrivrd ns lo 
leave them virtually helpless. T o  nihl In Ihe iinlieompelitive polenlinl 
o f Serlinn .101. the Mil! .mold nlsir cripple Ihe nnli.diseriininnlion 
provision o f Ihe Inleislnle ( ’oiomerre A il liy pinvidinj; in Serlinn 
•JOB Mini nnv diseriniinnlion pinrlieed lliioiijih rnnrellnlion o f joint 
lollies shnll liol lx> Sllhjcel lo Ihe pioteelion o f Mie Inleislnle Com- 
liieire Art,

Typically, il is nnliripnled Mini (his new "r igh t" lo srleelively rnn 
eel joint mules with eoniieelioiis would Is- used hy n Inige rnilrond, 
surh ns <'munil. against rerlniu suinller rnilronds. Seelion 101 even 
fneililnlrs this In I inniiij; the relnliic iiieflieieney o f n pnrlienlnr lnij;c 
enrrier agniusl its more ellieiriil eoniierlioiis. For suliserlion ( l ) .  
Seelion 101, provides Mini Ihe eosls against which I lie I III iirlrcnl lesl 
shnll Im iiiensured is Ihe system average cost o f  llie rniirclliiig enrrier 
nml not llie nvcrugc cost o f nil einriers operating in the sniiie miliond 
legion. This menus Mini ow n (hooch when measured ngiiinsl (lie 
li'ciomil average eosi llie enmelliiiK enrrier’s piesenl division is IP.I 
peri .'lit o f surh eos|, such enrrier van still rnitrcl Ihe joint ronle if ils
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own eosls me so inrflirirnl as lo produce n revenue/rosi rnlio o f  10!) 
perrenl. Il xvniild rnuoni/r inefficiency nnd rrwnnl il nl Ihe expense of 
Ihe moreellieienl ronnrrling rnilrond.

T h e  b ia s  in  S e e l i o n  W |  n g n iu s l s m n l l e r  r n i l r o n d s  is  n h n  o b v i o u s  
f r o m  M ir u n l i i r r  o f  I h e  l im i l e d  p i o t e e l i o n  i l  o lT e is  l o  i s i n n r e l i n c  r n i l  - 
r o n i ls  w h e n  f a r e d  w i t h  i i p i o s p e e l i v e  r o n le  r n n r e l l n l i o n .  I l  w o u ld  n l 
lo w  n r o n n e e l i n j :  r n i l r o n d  l o  p r r r h u l r  ( l i e  r n n r e l l n l i o n  i f  i l  e o u ld  
i n c r e a s e  I h e  e n n e e l l i n c  m i n e r ' s  r r v e n u e  d i v i s i o n  l o  |111 p e r r e n l .  I h d .  
in  th e  m s e  o f  n r e l n l i v e l v  s m n l l  m i l r o n d  w i l l l  n h a u l  o f  *J0O m i le s  o r  
le s s  I's u e h  n s  I h e  ( i r r c n  l l n v  n m l W e s t e r n  n m l I h e  D e t r o i t  n n d  T o le d o  
S h o r e )  m i l  o f  n Im n s r n n t i n c n ln l  in o v e n ie n l o f  R.000 m i le s ,  t h e r e  is  
n o  w a y  I h n l  t h e y  e o u ld  m a k e  u p  I h e  f u l l  s ln e k  in  ( ' n n r m l ' s  I r n n s r o i i *  
l i n e n ln l  d i v i s i o n s ,  e v e n  i f  t h e y  g n x c  u p  l l i e i r  e n t i r e  d h i s i o n  n m l lo o k  
n o t h i n g .  On l l u  o t h e r  Im i id .  n m n jo r  r n i l r o n d  w i t h  n lo n g  l im i t  n f  
I..M ill o r  •J .llt lrt m i le s  e o u ld  r e a d i l y  g i v e  u p  s o m e  o f  i l s  d i v i s i o n  n n d  
f r u s t r a t e  l l i e  r n n r r l t n l i o n .

I liirinc consideration o f  llie hill, the ( ’ommillee ndopled nn amend- 
liienl oirered liy Mr. Iat which would allow ( ’ lass III shorl line mil- 
roads llie light In bring a complaint lo  Ihe ('ommissiou provided Mini 
llie surelinrj;e or tale enneellnlioii lias an ndverse eirrcl on eomprlilion 
or where n wirchnigc or rale eaiieellnliou illTeels llie snle rplnniniujr 
mule mailable lo llie Clnss III enrrier nnd either nllernnlive linns 
poll nl inn is nvnilahle or a shipper de|iendenl upon llie Clnss III car­
rier will suffer significant inarkel loss or llie surchnrgc is likely lo 
im pair a carrier's alii lily loenrn nn ndeipmle rale o f  rrlurn.

The Ia t Amendment provides illiideipmle pinleelion lo Clnss III 
ahull line rnilronds and completely fails lo  extend its very limiled pro- 
leelions lo  medium sir.cd Class II shorl line rnrriers. Tlicic. are only IB 
Class II railroads iu Ihe ualion and none o f I hem are large enough lo 
Is. a serious lineal lo the viability o f  any major railroad. A ■ • they 
Ivpienlly me impoilant as irginiuil rnilronds, sueli ns the Maine Cen- 
11 nl. (ireen liny nml Western, and llie Pel roil nnd Toledo Shore, nml

fpap.e 210]

as such nre vital lo  llieir nrrns o f llie nation. To Ihe cxlrill Mini they 
handle a sub dunlin I a momd o f business iu lonj; haul mu vices, I hey luo- 
\ ide siguiliimil options lo neeiiiumodiile the pillion's height ami llieir 
earnings I herefrom are vital lu llic suppotl o f  these irginmil roads, llie 
vilnl i I I I  purl a nre o f lliese essential cm tiers iiliisl he considered as n 
finmework for s | rnnger proteelion for Clnss III shorl line enrrieis is 
eon'.trueled. The faihiie lo  adeipiatelv piolrel llie economic i inhilily 
o f  all shorl line railroads isu serious (law in the hill.

•Io i i n  I ) .  lliNur.i.i.
Ihm I'a'k il a an r.

Ipnp.r 2 I I |

SIC I* AIt A T  F. VI FAYS T O  III li It l i l ’O R T  I IF II1 1C IK M 'S li COM 
MI IT 'lili ON IN TK U STATK  AND I’O ltlilO N  COMMF.ItCK 
ON ll.lt . 7_M.ri. T il l?  K AII, A C T  OK I!W0

Some o f  ns dissented from llie um jniity of llie eommillre on (lie vole 
lo report lliin hill. Others fell Mini the hill, liar iiij; n number nf esir-
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able features, should lie reported within the May 15 dendline nnd tlinl 
il eould !*■ |>erffrted on the lloor. Itnf nil o f ns fell I lint the oppressive 
rate (rentuienl o f  m otive shipiiers liy a dominant carrier nllowcd In­
sertion 202 o f  the hill permits abuse o f  monopoly power.

We nr: filing our views in dil agreement with llie mlcinnking provi­
sions o f  i'ihis legislation liernuse o r  liclirve I lint they < irntr many more 
problem! Minn they sohe. W ereilninly share the ( ’oniniilleem ajority's 
ronrern s I k i i i I  reforming federnl rnilrond regulation lo  as-Dt niling mil 
rnrriers. However, Ihe formulation emhrnred In lliis legislation will, 
we lielieve, not ncroinnlisli (lint pmposr. Instead, the hill deregulates 
rales in ninny rase.s where r<im|ielilinn is not nvnilnhle In pmlerl sliip-

fnrs nnd ronsillliers from cxrcssive rnlc inrienses. This easy nrcrss lo 
igher rates removes Ihe earners' inrenlives In increase Ihe efficiency o f  

llieir operations.
Moreover, Ihe Rail Art w ill nllow shipping mles lo vise indiscrimi­

nately for both t\w .a  rnilronds who nrrd nddilionnt irvrnnrs nml for 
(hose who do not. The legislation will ini|>nsr drnmntir rnle invrenses 
on shipixrs who have no nllcinativc means o f  transporting their 
goods, (hereby plnring nil enormous iiiflnliniinn* lonil on A me l ira n 
consumers who are nlrcndy overburdened hy an annual inflnl ion rale, o f 

perrenl. The adverse rlTrrls o f this legislation will lie fell in nil 
regions o f  (he country 4ml hy consumers o f  nil ly|>c* o f  mmtnodilirs. 
particularly luilh commodifies surh ns grain, ronl, slrrl, niilnmnhile 
parts, nnd chemicals which are particularly suited for vail transport.

In addition, (he ltnil Art will signifirnnlly add lo  llie runout rnle of 
energy inllalion. Domestic coal supplies presen I one o f  (he most im­
portant alternatives nvnilnhle lo  reduce Ihe economy's dependence on 
imparted energy nml lo cheek the inllnlionnry spiral threatening our 
■mlinn. Yet this hill will nllow rnnl-hniiling rnilronds io  exploit their 
market |wiwpr almost uiirherkrd. com erliog  polrnlinl ronsunier sav­
ings from our domestic energy supply into monopoly profits.

The legisl»lion re|Hirled liy Ihe ( ‘oniniillee will result in severe ero- 
nnaiir. consequences hrrause il will virtually eliminate rnle regulation 
in markets rontrolled hv n rnilrond niono|Hi|y or varlel. In 1070, Con­
gress deregulated rales in coui|>elilivr mr.rkrls,nvcrlurning more llinu 
half a cenlury nf regulatory policies. The Congress, however, retained 
rale regulation in noncompetitive markets on llie ground that “ where 
effective compel il inn does not exist, regulation lo  protect ngniusl alnise 
o f ni'irkrt |iowcr must he nnd is lelnined." The Hail Arl o f  lOflff, how­
ever, proceeds lo  deregulate rales in mosl o f  these areas where market- 
plnrn forces are inadcqc^in lo  protect shippers from excessive rales.

IP»Re 212)

It is argued Hint (his second deregulation effort will result in eon- 
sinner hrnrlils in Ihe snmo innimer ns is picsmucd lo flow from Iruek 
and airline deregulation. Rut Ihe nropmienls o f  this argument fail lo 
note tlinl deregulnlion o f  com|>etilivc rnilrond mnrkels was nlieady 
nrrnmplished in lf)7fi nnd tlint they nre nnw proposing deregulation 
in many mnniqmlv mnrkels. Mnrem »r, Ihe railroad, I rucking, and air­
line industries n e  fae from parallel liecanse o f physvrnl differeucrs. 
The foci that rai sail cam ran run only on expensive Irnrlc' owned 
hv individual rnilronds means I lint harriers In rulrv me for nidalilr
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and tlinl the railroads, unlike mnlnr and air earrieia. frequently do 
liol face effective rompelilinn. Further. Iierause rail is Ihe only feasible 
menns for many ronnunditirs lo  travel, their ia often no (ruck, barge 
or pi|ieline allernalive lo  nnnrnin|>elilive rail transport.

Supporters o f this provision have sought lo  justify il nn Ihe basis 
nf the weak financial condition o f  certain rail ranirrs. Hut wr Iwlirve 
thi>- bill does not address Ihe railroads’ admitted difficulties in a way 
that is likely lo  he productive either for llir railroads nr for llie ship- 
|>eis nnd consume.' -..»f llie goods moved hv rail.

The legislalinn does nnl differentiate lielnern those rnilronds which 
nre financially hrnllhv nnd lliosc in nerd o f  assistance. Hy failing lo 
direct Ihe added m rm ics  lo  mnrginnl carriers, windfall' profils will 
arrruc lo many carriers Hint air nnd have heen generating hnndsome 
profits und»r Ihe rnrrenl regulatory system. This apnronrh will im- 
jwisr nnncressarv Imrdens on many domestic industries shipping hy 
rnil which arc already in serious finnnrinl distress. II is wholly unwise 
nnd nnfnir lo  plnre needless costs on severely troubled industries, such 
as nulnmnhilrs and sleel. and In muse grrnl inrreases in food prices, 
utility rales, housing costs and costs o f oilier goods and services essen­
tial lo  our donirslir economy while providing ever inrrrnsir.g profits 
In t lie wealthier railroads.

Moreover, (he hi If enronrages rnilmads lo  raise rales nn captive traf­
fic rnllicr tlinn lo minimize unnecessary costs or lo  inrrense freight 
Irnffir through more effective pricing and mnrkeling strategies. As a 
result, the inefficiencies inlierenl in flic present mil transportation svs- 
trm will continue well inlo (lie future and the rnsfs o f (hose inclfiri- 
enries will liermiie ndded deadweight in Ihe national economy.

1 Ohnlnrlm  to fC C ra tr . rcvirw  in non rm nprlitiv r m a rk ft i
The heart o f  nnr oliicclions lies in Serlinn 2<l‘2 o f  Ihr proposed legis­

lation, which rr|teals Ihe “ market dominance'’ Dsl o f  existing Inn i-mi 
establishes n new jiirisdirlinnnl lesl. The “ market dominance1' lest was 
established under Ihe Rnilrond Itc-vilnlizalion and Regulatory Reform 
A rln f 107(5 ( I R A rl). and lliis lesl limits iale review lorirriimslnnrrs 
whern Iherc is “ an nliscnrc o f  cffeclive roni|ielilinn from other car­
riers or modes . . . for the Irunsporlalion lo wliieli a rale applies." 
l i f t  H.R.C.A. 1(170!)).

Thus, under ciirrenl Inw. Iiefore Ihe Inlerslnle Commerce Commis­
sion may find I hoi n propo-rd rnle is unjust or unreasonable, il iiiusl 
first determine Mini the propound rnilrond lins "innrkel dnminnnee" 
over llie srrvirr In wliieli llie rale applies, f f  market doinitinnre is 
, found, the ICC applies ils"jnsl and reasonable" standard lo Mir chal­
lenged rnle. I f  innrkel dominance is not found, the Commission larks 
jurisdiclion lo  scrutinize llie reasonableness nf the proposed rnle.

(pace 2I.1J

The Rail Ar.l o f  IllHO goes fnrlhei Minn (lie 4—II Art, unwisely we 
Iwdinvc. II. rrmnvrs ICC rale proleclion ngniusl exorbitant rnle in­
creases in noncompetitive mnrkels by aulisliliiling a new jurisdirlionnl 
lest for the "niaiket dominanre." criterion. Under llie ('onimillee hill, 
two onerous requirements must lie met In-fore llie ICC ran r crrisc 
any review over a ralo or rale increase.

The first lest is Imsed on Ihe rrvrmir-to-variable eosi * (rntc-ln- 
vnriahlr eosi) ratio o f llie Iradie. II a rale yields a ratio less Ilian llie
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“ cost recovery |tcirrnlncp." <li*linc<l by the liill, then 1 lip ICC may not 
review it. During CninmiUi'u discussion, llie proponents o f  lliis provi­
sion si nled I lint llie "cost recovery percentage’ would lie approximately 
2(H) perrenl. lienee, any rule wliieli yields revenues o f  less llinn two 
times the vnriable. cost o f  providing tlie trnns|Mii1nlion eould mil lie 
reviewed.

T o  iimlcrslaml liow onerous lliis lest is for shipiwrs and eniisiimers, 
one must understand Mint although llie f -K  Act rlid not sel any par­
ticular rnle level us n jurisdictional threshold, l!m ICC in applying llie 
Inw lins established a threshold o f  Mill |>ereeiit o f  varinhlr cost ns one 
o f  ils presumptions nf "innrhcl dominanee." In shorl. Serlinn 202 
raises by -ID percentage. points Ihe level established by Ihe ICC ns no 
npprnprinlnslnndnrd for providing rate revie.w.

The eeononiie result o f this change is staggering, t ’ lider Ihe UK. - - 
cent ICC-delermined level nf presinned "market dominance, a carrier 
is already ID percent lo  l!i percent idane Ihe level al which il is it - 
cciving n reasonable profit on Ihe haulage iu i|iieslion. That is, llie rate 
for that haul is already solistnnlinlly sulisidiz.iog ils other (compeli- 
live.) traffic. This represents, on average, a I el urn on equity nfler I axes 
o f  21.90 iierrenl (411.07 |ierrent la'forv taxes), and an afler-lax teliirn 
on net investment o f I0.0H |inrrtil. In comparison, using Ihe bill's 
Ihreshold level o f 2IHI perrenl. a enrrier would earn afler-lax i el unison 
equity o f  -l.'i.fiO peirenl (Hit,!)'.) |a-rrenl. U'fiirv luxes), and an afler-lax 
return nn net invrslntrni of.'IO.I |M-rcenl. (See Appendix A.)

II. should be clilphasi/.ed Mini Ihe 2'MI percent level i a tlireshohl. Il 
is Ihe lowest level al whirl) ICC review can even Im It nl. Thus, many 
rales could Im ex peeled lo  rise significantly nlmve liie 200 percent lei el 
lieforolhey would la- found "iinrensotiahle."

This “ cost recotery |ieirenlagi'," however, isonlv the fiist barrier lo 
rnte, review. Kvrn if  ii rale exceeds this extremely high lei el. n ship|ier 
is denied Ihe pixileclion o f ICC rnle review unless an “ nelnnl or present 
potential lipns|Hirtntinn nllernalive‘ 'dimsmil exist.

In roiilmsl to Ihe -l-ll Act, Ihe pn.posed legislation bars ICC rule 
review if so-enllrd “ geographic com pelilion" is found lo exist. Thus. 
Ihe Commission cannot serelini/.c the reasonableness o f  a i ale if  a ship­
per is able to ohlnin Ihe commodity from nnolhcr source al a delivered 
rosl which is not sulislanliallv greater lloiu Ihe eosi o f Ihe mil trans­
ported commodity. This lest is extremely rnmplirnlrd lo ntlmiuisler. 
thereby umlctrulling regulatory reform objeelives. .Moreover, lliis lesl 
im|Mises severe olislarles lo  review o f rnle increases, even for tales 
ivhieli yield more than two limes the vnriable cost o f providing Ihe 
trnnsporlnlion. Under Ibis criterion, it is pnssihlo Ihnt importim for-

• V i fU lt l#  nre r a p fm r i ,  m irh fu r l  w h lr li f lt ir lim te  « ll t i  fh r  to liim * i«f t r * ff l r  hum llftl
Ipage :tM |

cign goods eould Im a viable transportation n 'lenialive—precluding 
ICC review.

As nn illust rntion nf thin potent ini, we cite Ihecnsenf Central Power 
& Light o f  Corpus Christi, wliieli is arlively runsidcring the pnrchnse 
o f conl from South Africa for future rnn'l-fircd |>owri plants rather 
(linn hnying dnmrslir conl. In this instnure, rail rules on ro« ’ *iip- 
picnls from Colorado hnve Imen nllowed lo  increase lo  surh an extent 
that llie delivered price o f  South Afrirnn rnnl is lower limn Ihe do- 
Itcored prireof Colorado coal.’
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Conflict* tr ilh  n lfirrrn iirn n /t p n tir lr»
It is elenr from (be discussion nltovr Ihnt the rnle provisions do nnl 

provide ndequale proledinn lo Ihe rnplive shipper. Mnmiver, they 
nndercill effective iniplcmenlation nf nlhrr mil policies, surh ns in­
creased ra il-lnm il ccnn»elilinu and tcng-lerm conlm cls. wliieli have 
la-en descrilmd ns provnling additional protection in nonconipclilive 
market siliinlinns.

Ironically. Ihe Committee voted lo  report I his hill and remove review 
nf rales subject lo  monopoly utilise on llie very day Mini two o f I he 
largest rnm|mling western railrnnds announced llieir inleuliim lo 
merge. The merger nnnniincrim nl cm Mnv 19 by She Snnln Ke nml Ihe 
Southern Pnrifir, which serve essentially Ihe snme mnrkels from 
Southern California through Ismi'-iniin. enupled with pioposed nml 
ronsiimninled niergiwsof oilier major eastern and western rnil rnrriers. 
greatly diminish llie potential for ronitvctilive restraints on rales. 

Proponents o f  llie ntlem aking provisions also argue Ihnl adequate 
protection will Ik- afforded Ii • rnplive shipjmrs hv seel inn 201. Ihe rnn- 
Irnrl nPe provision. Section ill| would provide.'for III.-first lime.rlenr 
slniiilor / niillmrily for sjiipp 'rs nml rnrriers to rnlrr into long-term 
rail ra* nml service ngrrsiueiiis. Such coli'.nirls would Im o f  inmieme 
value to die rnilronds. o ’  cnurs*. for they would lie assured o f  long- 
term cUirres o f  revrimes. In addition, these eonlrnrls enuhl Is- used lo 
set h i t  fiiliuv financing. Shipper', for llieir ) nirl. would know over Ihe 
long lerm llie cod  nml quality o f  their mil servire. For these reasons. 
Imlli rnrriers nnd shippers have long emphasized Ihe value o f  a eon- 
Irnrl provision such as Section 2W.

U n f n r l i m n l c l y .  I h e  m a x im u m  r n l e  p r o v i s i o n s  w i l l  m o s t  p m h n ld v  
r e n d e r  Ih e  m n l r n r l  p r o v i s i o n  a n u l l i t y  a s  a p r o l e e lh m  l o  I h e  r n p l i v e  
s h i p p e r .  W i l l i  r e s p e c t  l o  s u r h  t r a f f i c .  I l i r r e  a l e  fe w  i n e e n l i v r s  f o r  a 
e n r r i e r  w i l l i  m o n o p o ly  p o w e r  l o  r u l e r  i u l o  a c n n l r n r l  I h n l  i n i g ld  te  
s l r i r l  i l s  n i|i>  w h e n  i l  k m  . u  i l  r a n  rn is e  m l r s  h y  | ( l r c  p e r  y e a r  in  
n d d i l i n n  l o  i u l l n l i o n .
.1  t i c r r . t r  i n i / m r t t  n n  n n t i n n n l ,  t  o r n n i i r  nm l e n e r g y  / i n l i r i r »

During llie Commil lee's dclil* inlions and Ihe extensive sllldv nf eon I 
lilies hv Ihe Snlmommiltrr on Oversigld and Invcsligalions.' I here Jins 
I n'c i i  cimsidemlih' discussion nboiil I hi' deliiiilion o f  rap in e  (iiinrnio- 
prtilivr) fruflii*. The Cnmmillee's hill. II.R. 7209. mneliides ifc.nl mosl

mil Irnnspotialiou is rnnipcliMvr. nnd ils rale regulation pinviMons 
nre basisl on this finding.

We sliongly dbagree with lliis iiieiuise. Hulk eominodiiies such ns 
slcel. grain, conl. Imnlmr and building malcrinls and nulimuiliile pails 
nre nlniosl totally deprmlenl on llie rail transportation system. Mo-I 
elietuicals ami huzitrdnnx materials are eaplivr lo  mil Imriiiise safrti 
enusidernt ions pivcliide I rnnsporl by I nicks.*

The question o f  iippropriale rales for llie transportation o f  coal liai 
received pailicidnr allcnlion in llir Iasi several years. In a iniiiilmr o f

1 S*»* r It V nn*l V |, " llr t llroR il f*t*al n* l»«  nml I'tiM Ir l'»rfl« li»«tlnn : **f i n *flrr l* .|r i|tn iR^ ln r Hip i*n 0 « r n l* l i |  Mini ln » fM li* f ll*ni*« nf l l i fI *.-1111 ini ( I  re  mi It i t r ra lu lp  aih | I 'n f r lr n  r n m m f f f f ,  P fllh  P n n i r r o ,  2«l x ratlu ii. I'n iiilii lM rf
I 'r lt t*  nn !|*«* in  im nn »m

* Sr»* •' llt i llr t 'R t l *Vj i I I IM r *  mnrf I 'uM Ir I *««r11« I i >a I l»«r* O i e n I r M  tif l f ‘ f* **
l!P |»nr| f ir  llit* S l l lr u m i i i l l lP R  nr, t l i r n ' c l i f  nm l I t i iR x l l rR l l tN t  " f  Ih e  r n m 'n l l t f f  *•»* l»»-
Ir r a tn fp  a ml 1‘n f r lc n  r n m m rr r * .  tW Ili O rn c r r* * . 'Jil n r-n lm t. r n m m l l l r *  I ' r lt t l PH I I  ** in . |tp «*n PI
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rrrcnt roses. the ICC has set llie maximum rrnsonnblr level fo r  rnn I 
rnlrs nl Is-lvvrcn IBS |M*nx*nt nml ITS percent o f vnrinhlr rosl. The Suli- 
mmuiitlco mi Ovrr.sipht mill luvrslipnliuns has found I lint the current 
lirntnirnl o f  Ibn*.** lilies l»y tlie ICC places nil iinivnsoimlile share of 
llie siilisiily lo llieel rnrrier iveeiiue needs on ro:il. Moreover, llie Ile- 
imrluient o f Ivirrpy Inis urprd llmt llie hipii rule levels involved in 
these rnsrs jrnpnnliVr attainment o f  national rncrpv pools.

While I here is pnnd ri'ason lo  Indieve Ihnl Ihe ICC-cslnldislird ronl 
Irniis|Hiif nlinu rules hit loo high. 11.II. 7*21.1 would lesnll in slnppcrinp 
inerenses in the*/* nlrendv liiphly |irofilnhle rnles hv |imhiliiliup II C 
review mil il nfler such rules exceed 2*1*1 pen-ml o f  variable rosl. The 
inerensed rosl o f  ronl transportation lo public utilities nnd other 
nmjnr ronl ronsiiniers surh <*s the steel industry will npproxinmle 
flH.1 million per yenr nr more tin;:; ftt hilliou hv IPIM) nl n iniuiniiiin 
(nl IH77 (rnflie levels.) Il is little roniforl Ihnt Ihe hill would pimse 
this mntiiiiinlh inert*!!*-/* in hv liniilinp inrrenses iu ihe first few years 
lo  10 percent plus iullnlion—Ihnl eould siill come lo |icrrrnt per 
yenr.

The impnrl nn ronsiiniers from these into inrrenses will Is* drnslie. 
In esseiire, llirrr will Ih* nn unjii*lilird linnsfer o f  money from Ihe 
electrie consumers nml piirrhii*rrs o f  iiiiinufnclured ponds In Ihe mil* 
mnds—incliydinp mnnv wealthy curriers, (liven Ihe rapidly esenlnlinp 
prices for encrpy nml Ihe eenlml role Ihnl energy pin vs in overall 
inflation. llie derepuliilion o f  coal freiphl rales under II.It 721.1 will 
Is* particularly hnrmful lo  the consumer. The Consumer Energy Conn- 
ril has s|nli*d. "The impncl on Ihe consumer o f nu unrepnlnled rnilrond 
industry Iryinp lo  solve nil o f  its (innurinl pmhlems hy exlrnclinp 
innxiuiuni ndvnnlr.gr from ils monopoly control over conl liniilinp 
would Is* sliippiwinp.'1

Cnptive r. : l shippers .if many oilier vital commodities would nlsn Ih* 
ndverselv nlfecled. I'nr example, while Ihe I'resident just Iasi week 
express’d "deep .unrrrn" nlsml lln* auloiiiohile industry's "eerious 
prohlems" nnd ided*'cd n "new c o o | m * ialive .p iril" lo n*-si*-l Ihnl in­
dustry. this hill will cause llie nuln industry lo  pay nddilional lail 
Iraiispinfnlion co-ls o f  $22.1 million per year. The co-l lo  llie *Jeel 
indiislrv. which faces tremendous coinlie'ilion from nlirnad. could 
exceed $2-111 million per year. And pmili shinners can expert an aildi- 
tionnl rail Iniuspoilalinn ro*.| iu evces* o f  S||rt million per year.

Thus, a conservative estimate deninn*lrale*. that lln* .'iilemakiop 
provisions o f  lln* Knil Act will impose an inllalioiiarv liurdeii on Ihe 
Americnn eemiomv nf one billion nine hundred nnd forty-three 
thousand dollars per year,

• T Ihh . •  rm rd ln e  In t l i r  ronMnc i»ilnt«rll» m rhii n f Ih r  t n lm ' i t r  Hn>l T n r f lrn  I'nut* n i r r r r  fV fM ptlltrr l l i r  run*lug  t n lm " | | ; m rtid irr t .f ||«r Knh«nmm lUrr mi O t rM r l t f  nml lit* r« l|rA l|m i«  nm l l* lii »*»lirr n t lt im lli tnnn lirr*  n f lit r  lu l l  rm nm ll re f lie r „ |r  h u rr nn f r r * |h | r  r l l r  mnt|« r  *tr|.« r n I «* \ | rw t  fit ||r |H irt n f Ih r  S*|l<rnmii«||t >r nn f l* r» t |c h l nnd In * r« | lf  r ' f r r m l  l,t  In n n lr  2
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Cor I ......................................................................................................  MK1
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1 M f it f r *  « r r r  i l t r l t M  h r  n t M r l t n r  l l i f l l r  h r  In d m t r v  r r l r R n f f  front I h r  u n d e r ly in g

ih f f t  In  I h r  T  A . K m r n r y  I t r p m l |*rr|*»r**1 fo r  I h *  I l f  r  A H in d *  lo  l> r f u r m  «t> In  l* r iu h  
An n ly  »l« o f M n rb r| | tn v ( t i« B rr  •  l l<  lU U l lm i* '  d|> Im I t t h r r  I'ftt* |« lnn« n f Ih r  4 II t r |  ’ |. 
■ fh U  f i l l l h r r  r f l r e u r lt N 'f  *1 )  t r l n l l n c  f l i r t  Mh «* f r t r n i l f  I n i l l l U h l f  m t |  M lln  nf 
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■ II f l i r t  u p  In  ll» r  201* p r r r r r d  " f o t |  r m n r r t  | * r r r r n |« r r ' - | r » r l .

('nnrhninn*
The eroitomir nnd enerpv ronsei|nenres nf lliis Irpislnlion ninlte il 

illipernlive Ihnl II.lt. 7211 Ih* nmeiidrd lo  eniilimie rule review where 
roiupelilinn is Inrkiup.

T o nrhieve lln* goals we nil seek nnd lo  do so in n Dimmer eipiilnhle 
lo nil pnrlies, we prefer Ihe Srnnlr hill's nnprnnrli lo  mnximum rnle 
rrpulnlion. The Sennle syslrin sets n threshold ripinl lo tin* nvernpe 
rnle level wliieli Ihe riiil im lnshv must earn in older lo  enjoy ndeipuile 
revenues. Itnles lieluw lliis level would not Ih* sithjrrl lo rnle rrpuln­
lion. Alsive tlinl Ihrrsluihl, rnrriers vvnuhl Ih* eo'illed lo  ri'cnrer llieir 
inllnlintt eosls vvilhonl nuy possibility nl shipper rhnllelipe nu<> lo 
implement mhlilionnl rnle ineren*es without the pusvihilily of u i*en* 
sion. Dependinp on the amount o f Ihe inrrense, llu* en ri1 r or Ihe ship­
per would linve Ihe Inirdi'ii o f showiup Ihe rcnsnunldrurss or liltl.n- 
sonnhleness of n rnle or rede Inrrenses.

We ls*lieve Ihnl Ihe llouse nf Itrprcscnlnlives shnuld enrefnlly 
review Ihe mnuienlniis and diinperous deeisinn made liy Ihe fnuiinil- 
tee to move derepulnlinn lievuml lln* nren eoverrd ill Ihe I It A d  (llu* 
nrru •wlicir llu-ie is emnpelilinii) into llu* nren when* rnilronds enjoy 
n virtual mono poly position, ’ lliis is nn invitation In llu* inilrnnds In 
nhnse llieir ninikel power. Tin* impnrl mi shippers nnd Ivceivers of 
major enm modi lies nnd the inllnlinnnry inipnel on rrmsimiers, ns well 
ns the inildienlimis fur our ronl utiii7.nlinii ellurls, will Ih* stnpperinp 
unless ll.lt . 721.1 ilicnrreeled.
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SEPARATE V IEW S OF HON. JOHN M. M l’ RPHY
Tills li.li, popularly know n ns the rnil ilr-ropiilnlion iiill. represents 

■ n I'lTorl lo improve I Iip com! il ion o f our nnl ion's i r i 11 on ils. hut Sort ion 
3f/1 o f  Ihi' loll drulinp with joint rates is srlfdefrntinp. in my v im . 
end (h.rntons irretrievable linrni In smnll nml inedinni-sired rnilronds 
■ml I’v  shippers, receivers, Si nil's. roiuiiiui'ilirs nml linrls I lie v serve. 
I pro|Kiso lo  olfer nniriidniciils ivliirli I believe nn' heller rnfenlnleil 
lo nelliese llie slnleil ponls o f llii bill while prnlrrlinj; npninsl llie 
mi*rhirf 5 foresee if il should lierome Inw in its present form.

Do-rfpulnlitm is no pnnnrrn for Die Irnnsporlnlion industry, nml 
fle-ropulnlinn wliieli mny lie appropriate elsi where rnn lie devnslnliup 
in (lie ense o f rnilronds'. Unlike nirernfl, Irnelis nml ships which rnn 
move when nml wh»re they will, rnil rnrs rnn move mil\ where '.here 
nro IrnekR lo enrry Iheni. Sinre 70 perrenl o f  nil rnil trnflr is inter- 
lined, nrrnrdinp fit Ihe tcsliinnny oi Ihe Chninnnn nf Ihe InleiMnle 
Commerce Commix inn nl the hearings on this Iri'islnlinn, rnilmnds 
nre nniipirly inlerihpemlenl nml uoisl roopernle il we nre In lime nn 
efficient nntionnl rnil network in Ihe private serlnr wliieli il in Ihe slnleil 
purpoKe nf lliis hill tv foster.

I
Ilislorirnllv. rnnneeliiip rnrriers on n Ihrouph route hnve published 

InrifTs prcserile j> joint rules for pnrlirnlnr niovenienls. nml hnve di-
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vided the revenues on Ihe hnsisof vnrinus factors. sm li nsrosl. Irnplh 
o f  linul nml so forth. In aprecmcnt. or where they fnil lo nprrc. ns 
presrrilH-d hy lln- I.C.(\

Section 301 o f Ihir hill, however, for Ihe first lime would permit n 
rnrrirr unilnlernlly lo  impose n sur Imrpr on n ininl rnlr or lo rnmrl 
o join! rnle on n ihrouph nnilr, free o f  the prohihilinns npninsl mi- 
rrnsonnhle discrimination which il lins fioni the iN-pinninp lieen n 
prinripnl purpose o f  Ihe nripinnl Inlerslnle ( ’ominerre Arl lo  prevent. 
Seelion 301 provides only limited rere .rse lo  Ihe I , h v  oilier p:tr- 
tiripnlinp rnrrirt.-t nnd ship|»ers nnd i.o recourse nl nil for levellers. 
Slntcs, roniiiiiinilies or ports which mny lie ndverselv nireeled.

The slnled purpose o f  I'ois drnslie departure is lo improve Ihe de 
pressed enrninps o f  the rnil industry ill penernl nnd Conrnil in pnr- 
tienlnr, nnd lo  nhvinte Ihe need for further federnl subsidies—nn oh- 
jeclive wliieli every member nf this House will nppfaml.

Hut Ihe unilnlernl surcharge.* nml join rnle cnnrcllntinns which Sec­
tion 301 proposes nre llie wrnnp reniedv. in iiiv view. As Mr. Fishw irk. 
the President o f Ihe Norfolk nml Western, pointed out nl the henrinps 
on lliis hill, Ihe pflrel will Im- lo  foist Cnnltnil's inllnled eosls on Ihe 
rest o f the alrendv depressed rnil industry nnd on rnptive customers 
nnd communities who linvr no Irnnsporlnlion nllernnlive.

|p»p,c 219)
Conlfail is not necessarily lo  hlnnie for ils excessive costs. It in­

herited dilnpidnled Irnck, deteriorated cipiipmenl nnd liipli I• Ikir rusts 
from ils hnukiupl predecessors.

I hit Section 301 provides no i.irenlive for Coninil lo  n il ils inllnled 
costs which nre Ihe crux o f  llu problem. So loop ns ( jm rnil rnn show 
Ihnl under ils exislinp division t nf n joint rnle. il is mil n-rriv inp I III 
perrenl nf its vnunhle eosls, nn,Inlrrnl suirhnrprs nnd juinl in'* rnn 
cellnliom. rniinol lie disturbed, even if they result in iiiilen-iimihle 
discrimination against ils coiiurrlinp carriers or llu- shippers, lereii- 
eis, Stales, eonunmiilies or (Mirls «llerled. There should Im- s o i iii- ill- 
centive for efficiency if  Ihe mnssivc public investment iu Conrnil is 
ever lo Is- rceoitjM’U.

II in snid Ihnl n rnilrond should nnl lie reipiired lo enrry Irnllii- nl 
rnfrs lielow ils brenk-cvcM |>ninl. Feel ion 3111 would nothin i/ed sill- 
clmrpes fnr beyond Ihnl point j 110 peirenl o f vnrinhln cost is n Ilnur, 
hul not n reilinp. In nny rnxe, I rnnnol nprre lo  n proposed Mihilinn 
which fails lo  provide nny inreiilive lo rediive costs nnd inslend | h-i 
mils n enrrier lo  rcsoil '.n unilnlernl self-help In inrreiise ils slinn- of 
limited revenues nf the expense o f  ils rnnncclions.

(kuirnil's Inrpe lino-linill runtieeliuns, ninny nf which recently re 
purled Inrpe profits Insl yenr. mny Im- nhlr In lilisnih some o f I 'oninil's 
infiiiii-d rosls Ihroiiph redured divisions nr Ihrouph hiplier joint inles 
when llie linllir will nnl Im- driven nvvny. Hul siunll or mid sized rnil 
ronds w. ill not In- nhle lo nhsorh Coin nil's exressive eosls. Cniirnil's 
extrn-lerrilnrinl eoiiiierlirnis, llierefniv, would hnve the power, liy nh 
sorhinp Cniirnil's siirrlmrne nnd rnle rnneellnlions selectively, lo  deler- 
niino which trnlfir vniihl In- relnined nnd which would lierlnven nvv ny. 
nnd therefore vvlii'h o f (lie smnll nml tnivlsixed rnrriers would survive.

Moreover, Con i nil hns hml n solid inn lo ils prnhlrni o f exeessive ensfn 
yin divisions rnies under exist inp Inw- forllie  four yenrs Insl piisl.since 
it mine into l»>inp. I.nxl yenr. I mil iiiforuii'd Coninil rrpinird n loss
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nf 5>|!»\f million nml if immlli'il millinn inr<. It wnnlil liavp hnd n 
modest profit tv if Ii additional revenue nf S|U |ierrnr. I nm fnrllmi in­
formed. moreover. flml Conrnil nripinntrd nntl li-rniiinled fill |>er<vul 
nf flip truflir nn ils own lines where nitr inrrenses tvnulil lint rnpiirv 'Im 
rnimitrrenre n f rnmmelinprnrrieis.

At In the remnininp jn pern-iil n f Cnnrnil's 11nflii* wliirfi it inter­
lined, I!., nimiidnmiil which I propose In nirrr would snhslilnlr fnr 
llm imilnlrml sinrlmppcsniid jnint rnle rnnrrllnl ions wliirlt seel inn .101 
nf I lin House Mil would nnlhnrir.e, I lie provisions fnr "Kxjiediliniis 
Divisions nf Revenue" i-nnlnini'il in vi-rlinn |n* nf llm Sennle liill. 
S. IIIIO. Coder niv nnirmliiirnl. I lie Inlrrslntr Coniinene Commission 
must complete evident inry prmTedinps In ndjiist llm division nf jnint 
rnles Ik*Iwitii llm pnitici|>ntintr rnm ers tvilliin 0 ninnllit nfler n rom- 
plnint- is fill’ ll, nm! tvlirn rim prnreeilinp involves n rnilrnml in i-eorpn- 
nirntinii nr n contention tlinl llm (livisinnt nl issue do nnf rover llm 
vnrinlile rnsls o f  hntullinp llm Incflle involved. llm Commission must 
pivp llm prnreeilinp preferenceover nil nllmr prnrrcdmirsnnd Inlm fmnl 
nrlion within IIM) dnys nflrr llm rvidcnlinry pmrrriliniRt linvn Imrn 
rnmplrlril.

Conrnil rnnlil Mint nlilnin rnm|mntnlnry joint rnlr relief tvilliin I 
yenr, unilrr my nnmmlmrnt, for llm III prrcrnl nf its Irnflic which it

|p«Rr 220|

intrrliiiril wlmtv nn inipmiinl pnlilir Irilmml. llm t.C.iC., limit llm 
relief is jnslilinl. Tim snnm tvnulil !«• Irim nf nny nllmr rnrrier. I Imlirve 
I Ills npprnnrll is fnr preferable In Ih. -tnpirreilenleil. unilnlernl scl f 
Imlp wliieli srrlinn Hill would million?/ >n ils present form.

Tim text o f  lilV nnienihllrnl is nltni lied, tnprlhrr wilh n IKl nf llie 
rnrriers, nrpnlti/.nlinns. roipnrntinnt nml 11rule unions which Imvo ex­
pressed llieir support,

III n ilivisinns rnsr, under I!) U.S.O. 8 1070.r»(h ), "llm Commission 
shnll consider—

( I> llm rlllrienry wilh which Ihr rnnirrs conrerimd nrr 
op erat 'd :

('.!) llm nniounl o f crvciuir rcipiiird hy llm rnrriers lo pnv llieir 
opcrat inp ex neon'snml tuxes nml receive n fair return on llm prop­
erty held nml used forlrnnspniliilion;

(,T) Ihe import am enf I Ii" transport ill inn In Ihe puhlir.;
( I ) wlielher n purlieiilnr purlieipnl inp enrrier is nn nripinnlinp. 

iiilrrinrdiitle.nl drlivrrinpline:m id
(51 oilier riminiv'nores Ihnl ordinarily. wilhonl replied In Ihr 

mileiipe Irnveled, eolille one rnrrier lo  n different propovlinn o f  
n rnle tlinn minih/r cm rirr".

If ConraH's diflleilllies still persist n flrr expeditions division pro- 
rerdinps, ils piolilrins w ill hnve lieeli dellueil on llie record Hindu liefoix’ 
llm Commission mid Ihe ('impress rnn I hen Inilor n reinedv In fit Ihe 
lirlim! fuels. This serins i i  wher rnillve limn pivinp m ile  hlunrhe. mil 
only loCo-.unil.Iml n Uni lie hip line haul railroads.

I shin:- I nihl Ihnl Ihe ivriird shows mi ittimediille inerriifr in inlet 
nvnilnhle lo  llie mil industry o f #1.5 hillion n-snllinp from sorehnipes 
under serlinn .'Ml. The ripple cll'ret lln.mplenil llm erommiy will !»• 
ninny limes picnler. The IIiiiih' should realize I hul il is lieinp naked 
In approve a liiphly iiillnliniini'y piereof lepislnlino.
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Finnlly. llm rnil imlii-try is rlinrnrlerir.eil hy liiph fixed ns-ls wliieli 
rnn only lie amortized liy limidlitip n Inrpe tnluinr o f llm Irnflir. The 
siirehnrpes nml liipher joint rules rnvisinimd hv section IIOI n f  (his hill 
will iimvilnhlv lend In drive nwny Mime trnllie. The l*ic line hnnl 
rnrriers mny lie nlde in ninnv i-ns-s I n  nlisnrh surh n loss nf business. 
Iml llm mmll nml mill-sired rnrriers often mny not survive surh n 
loss o f  rnliuim. In llion- rnses. llm shipjiers. receivers nnd communities 
llmv serve will Imrnnm vieliinsns well.

A ropy o f my nlimndnmnl is nllnrlmd Inp.ilmr wilh n list nf llm 
rnrriers. shipper nrpnnir.nlinns, purls nml Inlmr unions which hnve 
expressed llieir support.

In n rnninmndnhlr elTnrl In nlfnrrl n mensure nf prnleetinn lo  short 
line nnd lerininnl railrnn " llm ('oniniillee ndoplrd nn niimndinenl In 
serlinn HO I nllernl hv llie ^nllem m i from New York (Mr. I / 'r ) In 
p iio  ( ’ loss III shorl line end lerininnl rnrriers nrre'.t In llm ( 'nmtnis- 
sinn nn ii shnuinp Ihnl n aiirrhsipe or rnle rniu ellnlion "w ill hnve nn 
ndvrrse ellrrl on rnm prli'ion" nr wlmre n snirlmrpe nr eniieellnlinn 
nlleels llm sole remnininp mule nviii' Me In Ihe Clnss III enrrier fnr 
Ihnl I rnflir nml eillmr nllernnl it > pm Ini ion is nvnilnhle. nr a 
shipper dependent upi.ii Ihe Cl.cs currier will sillier sipnifiennt 
innrkel loss, nr llie siirehnrpe is lit. In or.duly impr.ir n enrrier's 
nhilily toenrn nn ndeipmte rnlenf ivlm o.

Ip.iRC 2211
While welrnme indeed, h i  fnr as il pis's. llm Cniumillec nim'mliimnl 

would mil proleel midsir.ed Class II and smnll Clnss I en llie  is simi- 
latly situated. Moienver. I nm mil al nil sine wind, is iimnnl liy "nu 
ml verse eHeei on eniii|H'liliim"nr‘ liiiili-eotn|H‘lilive,"

Aieoidiliplv. i pin.i lo  tupiMiil an nnliliipl nliieiidiimnl lo  seelion 
Mill. Imirowiiip from the familiar Iniipiinpr o f llie ( 'lay I on Art. lo  pin* 
vide llinl il slcdl lie iiiilutt ful for any enrrier lo  npply ii suiehnrpe nr 
lo eniieel llie npplicalioo o f  a joint inlr lo  a llimnph ronle where llm 
pnrpiiH' orelferl o f sueli siirrhnipooreiiiieelliilioii mny liesuhslniil inlly 
In Ir.'.seii eompelilioli or leVol lo ereale a monnlMily in nny lilie o f eon|. 
metre in nny Mrlion of llie ronulry or lo  io|nre. de.tlriiy or prevent 
eompelilioli v illi mi\ prison. Tlii:; aiililriisl uinelidiimul should fur­
ther prrsrrilie llie Irmlilioiinl n nl il rust remedies o f  Ire.hle dnmapes 
nnd iiijmmlivi relief.

If mil rnles me lo lie ileirpulaled, then Ihe diseipline o f eompeli- 
lion is needed P* pioleel thit pnhlie inleresls, Aermdinply, llm nsiin! 
npplieahililv o f I until rust laws should In- renllirumd lo p ieerve it 
fiee mnikel and lo  pievenl • I mini o f Irnde and nhns<< o f monopoly 
mover. I l l

As I hnve ihenily noted, il has lonp lieen a principal purpose o f Ihe 
Inleislnle Cmimeree Ael In pivvei.; imiensoiinhle diseiiiniiialion in 
mil mles nml prednlory eonipelilive prnelires- n pm pier leslnled 
on’ v I ye'ir.s ipo ill seelion S!iy( I !• o f Ihe 111 Ael o f  III7II wliieli hiouphl 
Coninil inlnl.ejnp,

This piovision is Hinted in Ihe I 'oust il ill ion, foe Ihe fmiimtx plainly 
lielirvrd dial "in nrder lo  foini a ii.me perfeel union". I licit* should 
lie mi Impediment In llie flee llnw o f rniiilimirr nmiilip the oripiunl
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lliirtrrn Sin I r '  nn tin* Atlnnlii- CiwM.nrlln' new Si sirs limy envisioned 
in tlm liinlri lands. Airiirdinplv, ( ’impress wns "iv m  power “ to irp- 
nlnlr miiiiiiprrp * * * iimonp l)m srxernl Slnlrs.' I 'm I lo t llm framers 
impim-d rrrtnin prnhiliilinns nn llir r.xen-ise o f  Fnli-ml nml Slnlr 
|Miivrr In assure llip free llnw nf rnmillrrre mnnnp I In- Slnlps. iiirlmlinir 
llm provision I lint “ No Tux or I liilv slinll In- Iniil nil ml irlrs exported 
mnnnp llip si'ii'niI Sln lrs": ■ “ Nn Pivferrm-e slinll In' given liv nny 
Krpiilnlinn o f  Coiiiiui'n'p o r  llrii'liilp So llie Polls o f  nnr Slnlp nvrr 
limsp nf nnnllipr; nnr slinli Vessels IhiiiihI In. nr from, nnr Slnlr. Ik1 
obliged In rnlrr. rlrnr, nr pay Holies in mini lirr: ’  nml I In* Kxpnrl- 
Iinpntl (Tnnsr: “ No Slnlr slinll, without llir rnin-iil o f  llm Congress, 
lny nny linliosls nr Dnlirs on lni|Mirls nr Kxpnrts. rxrrpl wlml mny 
Im nhsnliitely nrccssnry for executing ils itis|x*i-(ion Laws; nml llir 
Nrl Prmlni r nf nil Dnlirs nml Iiii|misIs. Iniil liy nny Slnlr nil lui|mrts 
or Exports, slinll Im fnr llir I "sr nf llm Tlrnsnrv nf llir t'nilril Slnlrs: 
nml nil snrli l/iw s slinll Im snlijrrl In llir Revision nml Coninil o f 
llm Congress".* Congress fnllowril I h o c  ptovisions o f  llir Conslitn- 
Iinn in furliiililini; mirrnsonnlilr iliseriminntion in inlrrslnlr rnil mlrs. 
Imlrnl, lliis liill tvonlil rliminnlr Slnlr regulation o f  inlrnslnlr rnil 
rnlrn in llir inlrrrsl. o f  imifonuity.

1 Art I X s. r| .1• ah. 1.1 n.ri. n•All i i m. r l .  1• Arl I. I n. rl r.
Ipnr.r 222|

Srrlinn U0R(f) o f lliis hill. Imwcvrr, would exempt fiom  lliis long- 
stnmling prohibitinn against nnn-nsonnldc rnlr ilisiriiuiimlinn. llm 
imilnlrrnl siirrlmrprs whirl: Srrlinn Mill would authorize for nl Irnsl 
Il yrnrs. ’ ITir primnry piirposr o f llml (M i l l i o n  o f Srrlinn 301, ns I lime 
snid, is In rnnldr Conrnil In rrroup ils rxrrssivr rosts nl llir rxprnsr 
o f ils rnimri lions nr lo drirr nwny llm linsinrss if ilsrnmirrlinnsrnn- 
not nlford lo  nhsnrli Cnnrnil’s rxrrssivr rosts.

I do mil Imlirvr however Ihnl. Cniirnil's t|iflirnllia*s rnn or should Ih- 
nllrviulrd hy millmrir.ing snrt-hnrgrs wliirli nn- imreiisnnnhlv clis- 
rriminnlory. in illIrr disirgnrd o f  Ihr Iniip-slmidinc linn on imrrnsnn- 
nlilo diseriininnlion xvliirh wns rrnllirinnriiy tlio Congrr.xs only four 
short yw m  ngo.

A t  ( h o  a p p r o p r i a t e  I in to . Ihrrrfnrr. I p r o p o s e  l o  o d o r  m i  n t i i rm l-  
nii'iil w l i i r l i  w o u ld  s im p ly  p ro e m - Ihr l o n g  s t a n d in g  p r n h i h i l i o n  
n g n iu s l  m u e n s n n n l i l r  ilisrrinitnnliuii l o  I h r  exlrnnrdinnrv s u r r h m g e s  
p r o p o s e d  h y  t h i s  h i l l .  I d o  n o t  Im l i r v r  Ihnl l l i i s  H o m e  s r r i o i l s l y  in- 
I m i l s  l o  l e g a l i z e  u n r e a s o n a b le  disrriminnlinn.

IV

Kiiinllv. I plnn to nirrr mi niiirniliiirnl lo  give full fnrrr nml rlfrrl 
In llm nuirndiiii-iit requiring llir ( nuimissinn lo  gmininlee llu- equal- 
iznliim o f  rates within Ihr snlili- port wliirli I propnsril nml Congress 
ndophd ns Srrlinn L’lhi( f ) ( I ) ol llm III Art o f  I!l7fi, now rrrmliliril 
nl -III U.S.C. {j 1*1711.

As I Iiiivi- jitsl nntril. A llir lr  I, Srr I ion II, Clnusr II o f  tlio Conslilu- 
linn provides Ihnl “ No Pirfmrimr shnll Ih- given hy nny Rrgiilntinn 
o l CotHmrrrr or Itrvrmir to Ihr Ports o f  onr Slnlr nvrr I host- o f 
nnnlher", mill my nniriulliiriit lo  llir III Arl wns drsiptird In rr<|uin< 
rnnlimird roiiforniil v lo  Ihnl Constiliilionnl rommmul.

STAfifiEIIS IIAII. ACT OF I'WII
p.l. nn-HR

As Chnirmnn o f  Ihr Cnmmitlrr nn Merrhnnl Mnrinc nml Fisheries,
I hnve held hrnrings on port problems—intituling rnil s- svirr—nt 
ports nil nrnund llm rnnlinrnlnl United Slnlrs. Al every purr rxrrpl 
li'ir Port o f  New York wliirli I rrpri-srnl, rnil rn(-s nre rqunliznl 
Imrnnsr Ihrrr is min|mlilivr rnil srrvire. In Ihr Port o f New York, 
however. wlmrr Conrnil hns n virlunl monopoly, rnil rnlrs nrr not 
uniform nml siirrhnrgrs prrrnil to New York points in Ihr Port, 
pnrlirulnrlv lo  Ihr new rnntninrr port nl Howlnnil ITook in my 
dislrirl, whrrn ironirnllv, \bc rnil fnrililirs wrrr rnnslrnrlnl wilh a 
S-y.ooO.OfHI grant from llm Fnlrrnl flnvrrnmrnl. The result is In dis- 
rriminnlr against Ihr H.fa.-dap oornn rnrriers wliirli nrr mmrnillcd 
In Ifowlntul Hook, mid in fnvnrof llmir fnreign.nngromprlilnrs wlm 
use llu- fnrililirs on llir New Jersey shore nnd enjoy lower rnil rates.

Thr Commission, however, hns "Imrn ndvisrd liy its Rnil Services 
Plminini: Ollirc lo  Irrnl lny rrrriil mnriiilinrnt (o Ihr IR Arl ns o f 
“ questionable silhslnnlivr rfTrrl". This (on is ironic, sinrr llm Com­
mission. ns recently ns 107R in Ihr A'if'A* Form *  rnsr. .157 T.C.C. f»f>2, 
.ri7n-r.7l. recognized Ihnl “ The Irndilinn o f rnlr uniformity Impnn 
shortly nflrr llu- firsl rnil lines into New York wrrr constructed."

My mnrnilmrnt would simply plnn- on Ihr Commission Ihr nflirmn- 
live duly lo  son to il Ihnt existing Inw is rnforrrd nnd port pnrily 
is ensured.

(P-sRe 2231

AMr.NOMr.NT orrr.nrn nv .wn. mnxrur
On page 20 slrikr- line 3 nml nil Ihnl follows Ihrouph pnpr .1“  line 

II! nml insert ir lieu Ihrn-of Ihr fnllnwinp:
Sr.n. 301. S rrlioii lOHI.'i(r)(I) o f  title -I1.), United Slnlrs ( ’ode, is 

mm-iidi'd In rend us foMnns:
" ( e ) ( 1 )  llm Cmumissiiin mny In-pin n prorrnlir.p lindri siihsrrlinn 

(n ) or (Ii) o f  lliis sr-rlion on ils own inilintivc or on rnmplninl. Thr 
( 'oinuiission iiiust rniuph-lr nil rvidrntinry prorm linps In mljusl I lie 
division of jnint mlrs fnr llu- Irmispnrlnlmn hy n rnil enrrirr within
II limnlhs nflrr Ihr I'lini pin till is lilrd if (1m prin-rcdinp ,:s hrniiph* 
rnmplniiit ui vvilhin IH intmlhs nflrr llm rommriirrnimil nf n prorrrd- 
inp nn llu- initiative nf Ihr Cnuimissinu. Thr Commissinii uiiisl Inkr 
linn I nrlinn hy Ihr I x«i| Ii dny nflrr ruuipli-liiiii o f llir rviilriitimy 
proccrdinps, rxrrpl I lint—

" ( A )  mIh ii lln- piiii-rrdinp invnlvrnn rnilrond in rentpmii/nlinn 
nr n rnnlrnlioii Ihnl Ihr ilix isinns nl issoi-do mil rover llm vnrinliln 
rnsls o f  limidliiip llir Irnllir. llir Cntninissinn slinll pivr llm pro- 
rrrilinp pri-frirnrr over nil nthrr prm-rdinps mid shall Inkr linnl 
nrlion nl llu- rnrlirsl prnrlirnhtr liinr, wliirli in nn rvrnl ninv 
rxrrrd |IMl days n flrr llu- ixiinplrliiin o f  Ihr rvidrulim y prnrrnf 
inps; mid

“ (II) in nil i-nst-s ollirr llimi I I i i im - sprrilinl ii. snl pnmprnph 
( A ) o f this purnpniph, Ihr ( 'iiinmissinn ninvdrride lo"x lrm l siu-h 
ii priHis'dinp In prruiil ils fail nml r.xpnlilions «-aiuipli-littit. Iml 
w hi-nrvi'i llm ( 'nm mission • Irr ides tni-xlruil n pi nrrnl i ,ip pitisnmil 
lo (his xuhpnrnprnpli, il. must report ils rrnsnns lo  Coiipii-ss.".
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i . i r t  o r  MTmnTT.Rs o r  AMr.snMF.NT t o  srnsTiTVTr. a m in s  in : o r  
nr.NATr. m u , niR n rn roN  j o i  o r  t h e  iiocsr. k i l l

National I i k I m s I rinI Tinflir League 
American Farm llun-nti Federal ion 
Soo Line Rnilroml Co.
National ( ’mil Association 
Edison Eloelrirnl Institute
(Solf Pori* Association (1 r» purls from Florida (oToxns)
Dohiwnnmid llml-sm Railway Co.
Cliemicnl Manufacturers Association 
Kloriiln Knsl Const Railway Co.
Grain and Fcrd Association o f  Illinois (1101 grain elevator operators)
Southern Hardwood Traffic Association
National Smnll Sliipmrnts Trallir Conference
Grcrnliny nnd Wrslrrn Kr.ilrond
SCM Corporal ion. Clcvrland. Ohio
Wrslrrn Conl Trnllir league
Packaging Corporation nf AmrrirnSnndrrsvdle Rnilrond Co.
Trans-Kentucky Transportation Systems, Inc.
Drug nnd Toilri Preiinrnlion Trnllir Cnnfrrrnre
New York Dork Railway
Corinth nnd Cniinre Rnilrond
Ifnrlfnrd nnd Slocum Rnilrond
McCloud River Ilnilwnv
Ahnnprr nnd Western Rnilwnv
Alden Cornigntod Conlninrr Corp.

Ipage 224)

J. & J. Corrngnlrd llnx Corp.
Farm mid Industrial Kmiipnirnt lustilule 
Apalachicola Nnrthrrn Rnilrond 
\\ inifrr 'a Rnilrond
Middletown and llmiinicltown Rnilrond 
Assorialiim of Lndrpeiulenl Corrugnled Converlrrs 
Wilnmina nml Grande Rondo Railroad Co.Oclnrnro Rnilrond Co.Eastern Industrial Trnllir Iengne Inlernniioiml l/nngshnromcn’s Associntion Port of New York. New York Port of lloston, Mnssiirliiisrlts Port of Philadelphia. Pn.
Pori o f  Norfolk, Vn.
Port o f  Wilmington, N.C.
Pori o f  Charleston. S.C.
Pori o f  Snvannnh.Gn.
Port, o f  Jacksonville. Fn.
Gulf Ports Association

Port o f  llrowusville. Tex.Port of Corpus Christi.Tex.
Port o f Freeport. Tex.
Port o f Houston, Tex.
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Port o f Point Comfort. Tex.
Port o f Gnlvrslon, Tex.
Port o f  Port Arthur,Tex.
Port o f  Keaumnnl.Trx.
Port o f  ( (range. Tex.
Pori r f Lnke Charles,Tex.
Port o f  New Orlrmis, Da.
Pori o f (Sidfporl. Miss.
Pori o f  lliloxi, Miss.
Port nf Pnsrngoida, Miss.
Port nf Mobile. Ain.
Pori o f  Pennsneoln, Fla.
Pori o f  Panama City. Fin.
Pori o f  Port Mnnnlee. Fla.
Pori o f Tampa, Fla.

CnNonrss orT iir  I ’ n i t w S t a t h ,
I lo ra r . o r  R rrR rsr>T A T ivra , 
R’flxAmg/ein, P .O ., M ay SO, 1080.

’ Ion. H a r i . t t  O. Staooms,
Chairman, fn f r rn la lr  am! F n rr ly n  C om m rrrr C oam m ittrr, 1F/mA-

inf/tan, P .C  .
OrAn Mn. C hairman. Enelosetl jdense find sepnrnle views we wish 

(o  submit lo acrniupmiy Ihe Cnmmitler Report on Ihe Rnil Arl o f  I0HII.
Tlinnk you for yntir consideration in this mailer and wilh kind 

regards, o r  are 
Sincerely,

J ohn M. M rnriir.
ANnnrw M a i i i ' ir k .
Hon KraiiAiiiiT.
R ic i ia r i> Sun,nr.
Norman F. I .ent.
J a m ir  II. Sciir.rr.R.

I p »r < 2 2 5 |

S E P A R A T E  V IE W S , E X C L U S IV E  F E D E R A L  JU R IS D IC ­
TIO N  O V E R  IN T R A S T A T E  R A T E S

Section 210 o f  If.R . 72.15 would give the ICC exclusive jurisdiction 
to p r e s r . r i l i e  intraslnlo rates f o r  rail enrricis which a r e  o t h e rw i s e  sub­
ject. lo I h e  ICO'r interstate jurisdiction. In one stroke, I h e  majority o f  
t h e  ConimiHce would swrrn aside eslnhlished prinicples o f  Federal- 
Slate rrlnlionshi|e; and would rnnndnle an nnprrredenled degree o f  i n ­
t r u s i o n  o f  Federal n u lh n r i t y  i n t o  I h e  primary j u r i s d i c t i o n  o f  Ih e  
S l n l r s ,

The Slnlrs hnve exercised jurisdiction over inlreslnle rnilrond mlrs 
for over |.H) yenrs noil hnve provided a forum for addressing llie con­
cerns o f  smnll shippers and nil ronsiiniers. The Slide agencies nre more 
accessible and conveni'-’ it lo  consumers thnn is Ihe ICC.

The Interstate. Commrrrr Arl presently provides a rational and 
prnctirnl syRtcni for ncroninmdating Ihe inleri-sls o f s h i p | - e r s ,  rail rnr- 
rierx, the States and llm Federal Government. I-’ irsI o f nil, Ihe ICC 
can nullify Slate regulation nf a rail carrier (includV-ig a rnle) if Ihe
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Commission finds llmt llir Slate's net inn tinrensnnnhly il -criminates 
ngninsl. or Imnlrns inlerslnle commerce. Sernmllv. llir IC'I' is given 
exclusive jurisilirlinn over an inlrnslalr rnlr ivliirli hns Imrn filed with 
a Slnlr agency for the purpose o f  ndjiistiug the rnle to thr Irvrl o f Ihe 
interstate rnle on similar (nidie, if  the Slnlr ngrnry ihies nnl nrl wilh- 
in ISO tiny s.

Thn basic argument given l»V Ihr majority in favor o f outline the 
Slnlrs from tlirir t.rnditinnnl jurisdiction is Ihnl Stales me likely In 
hold down intrnstule rnlrs ns cpjmscd to inlersL 'n rnlrs, I hereby re­
quiring inlrrstnt" shipix-rs lo foot thr hill for the rnilronds. Putting 
aside Ihn question 'vhrlhrr Stale rcguln' 'rv agencies nre in fnrt likely 
to do this— nnd the relnlrd issue nf whether (his rtirnns simply Ihnt 
Slnte ngrnrirs nre more sensitive (linn Ihe ICC lo Ihr rrnl hnlanrr nf 
equities in ratcmaking—ihrrc is n fundnmrntnl fnllrry in this argu­
ment. The fallacy is that there is n perfectly adequate remedy for this 
).ofrnlinl problem undercurrent Inw.

Moreover, i f  State regulatory ngrnrirs were in fnrl doing whnl the 
propnnrnt-s o f  exclusive Federal jurisdiction nllrgr, there would lie 
n flood nf ICC cases filed bv the rnilronds seeking lo  rnisr inlrnslalr 
mlrs to intrrslale levels. In fnrl, during 1970, only 12 such rases were 
filed nnd the ICC granted Ihe relief requested in 11 o f these.

One o f  the. bnsic purposes o f  II.R . 72.Tr» is lo assist in Ihe rrhnhililn- 
tion nnd finnncingof Ihe Nnlinn'srnil systems. I f  there were rlenr evi­
dence Ihnl continued prirnnry Stale jurisdiction over inlrnslale rnil 
rales were having n seriously drlrlerinns rflerl on Ihe fimtnrinl slnhil- 
ily o f  the Nation's rnilronds llirre might, lie some jiistiflrnlion for Ihe 
action o f  the Committee's Majority. Evidence presented to Ihe Com­
mittee by the Nnl.ionnl Association o f  Regulatory C lility ( ’onuuis- 
sioners, composed o f  State agencies engaged in rcgiilnlinn o f  rnil rnles

[page 22G)

nnd safety, demonstrates tlinl continued Slnlc jurisdiction over inlrn 
stale rnil rales is o f  no mnjnr economic significance lo  the railroad in­
dustry. The inlrn.i'tnlr inrrenses from Ihe II cases decided by Ihe ICC 
in 1070 generaled less llinn $10 million in addition .1 enrrier revenues, 
which is negligible compared lo  Ihe nvrr $-'1 billion in general rail rnle 
inrrenses prattled by the ICC in 1071).

Tlio majority's recommendation is nn ill-rnnreive 1 nttempt lo sweep 
aside a Federal-Stale relnlionship which is fuurlio.iinp cllcrlivi Iv in 
Ihe public inleresl. There has I teen no showing o f  lie need for exclu­
sive. Federal jurisdiction over inlrnstntr rnil rnles. The majority's 
reeommetidnlion fails In comply with conslilulinnnl principles o f  our 
Federal system, nnd indeed there is a serious quest inn ns to Ihe author­
ity o f  Congress (nrnnel Seri inn 210.

The Nntinnnl Association o f  Regulatory C till'y  Commissioners 
urged Ihe ('nmm illre lo  delete Serlinn 210 from Ihe bill and a nml ion 
to do wns nnrrowly defeated by n vole o f 20 to 17. We urge (he House 
lode.'ete this sertinn from the bill.

P i i i l  1»v a m m .
Davr. S i chman,
IticiiARn t tir.ijir.
J im  Sam  i n i .
Ron Ki KiiAroT.Daviii 10. SAvrr.nnri.ii.
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SE P A R A TF . V IE W S  O F TOM  I.OF.FFEER

Ihe sepnrnle views ret fin I h nlmvr wliieli I join in with my col- 
leagues desi'rilie in general lernis the rriliral defects in llir provisions 
in Ihe hill reported by (lie Cminnillee dealing with rule legidntion 
hv 'he Inleislnle Coimneree Cnmiitiss'uwi. As the representative nf 
n district whose rilixrns have idrendy Imtii solely. nml * Indieve un­
justly, burdened hy excessive inrrenses in firight rates for Ihe rnil 
transportation o f  ronl. I would I kr to stress the inequities which 
would result under Ihe Commit! c 's  hill with n very concrete example.

Severn! vvnrs ngo, our miinieipnlly-owned utility in Snu Anlonio 
ronslriirlod ils iiist conl fired zlrrliir generating stntinn which now 
supplies approximately .10 perm it o f Ihe city's elcrlriral turner te- 
quiremcnls. Since the city licgnn moving ronl to this new fncilily in 
11*71!. Ihe rnilionds hnve sought and nhlnincd frnm the Inlerslnle 
Commerce Commission inn rases ill Ihe npplicnhle freight rnlrs 
lolnlling nvrr Ml perrenl. As n resnll o f these inrrenses. Ihe nnnunl 
Irniispmlntion hill hns risen from roughly $ .1 2  Million In roughly 
$l!ll millioi..

The rnies which the rily is rurrenlly paying fnr Ihe Irniisporlnlinn 
nf il.s rnnl me exlremelv prolilnhle to the rnilronds involved. These 
rates rover not only nil llie costs to Ihr carriers nf pruv iding (he serv ice 
plus n full iottint nil nil (heir involved investments eipmi to the cur­
rent rust nf rnpilnl, loit nlso contain n further inereinenl wliirli the 
I.C.C. hns allowed lo oross-i.ilhsidire Ihe movement o f  less prolilnhle 
rommodities.

Coder the jurisdielionnl slnndnrd established in the Coiumitlrr’s 
lull, Snn Antonin would lie rxpnsrd In huge nihlilioiinl rnle inrrenses 
nn its ronl trnllir. The cost, rrrnvcry pereenlnge slnndnrd, which is 
prnjcrtrd io  I k - approximately 2(1(1 jierrenl o f vnriable eosls, fnr ex­
ceeds Ihe rnlio for Ihe rnilronds'current nnd extremely prolilnhle rate 
o f  rrcg ldy 171 perrenl. As n result, the nnnunl transportation costs In 
San Anloniri could lie inerensrd hy roughly $1-1 million per yenr. Il 
must lie emphasized Ihnl every dollar nl this inrrense would l«’ nddi- 
linnnl profit on t rnnl ninveiiienl wliirli ntrendy earns Ihe rnrriers 
npproximnlely $21 million per yenr over nnd nlmvr llieir variable 
rosts o f  service.

The ndditiounl trnnspurtntinri rosts In Snn Antonin nvrr the life nf 
ils plnnt m old exceed $:iK0 million. The enrrier primarily involved, 
the Ihirlingtnn Northern, is recognized lo lie n finnnrinlly solid nnd 
profilnhh- inilrond nl Ihe present lime. Equally iniporlnnl, however, 
llie RN will reap I munitions profits from llie nddiiionnl volumes of 
ronl which il will lie hnuliiig in Ihe ruining vrnrs.

Even nflrr the Snn Anlnnin rnle exceedeil Ihe rosl rerovery per- 
eenlnge, Ihe serond prong o f llir hill's dual jurisdielionnl lesl might 
well preclude il frnm obtaining I.C.C. rnle review. This serond requite- 
nienl, Ihnl there lie no nrtnnl or "prrienl p o lo*  ini" transportation

Ip a g e  22R |

nlternntive is very vague nnd eould result in rate review lieing denied 
o i l  Ihr basis nf Rllrl. circumstances b .s  the possible (ullire cimstrnrtiiill 
nf nml slurry lines nr Ihe availability of foreign eonls.

4 1 0 9



I.EOISl.ATIVE HISTORY 
P.L 96-44B

San Anlnnin is, nf rnnrse. nnlv one o f llionsnnils o f shippers who 
nrr rnplive lo  tlio milroiuls nml who nrr essrntinlly defenseless lo 
prednlerv rnlr ili'innmls hy llir rnilronds in Ih nlisenre o f I.C'.f'. rnlr 
regulations. I nm firmly o|<|>os<'i| lo  Ihr hill reported hv thr Commit- 
Irr hrrniisr o f  ils fnilnrr lo nlforil nny meaningful proierlinn lo  snrli 
shippers, nml I urge rnrh o f my rnllrngiirs in llir lln iisrof Represent- 
nlivrs to ronsiilrr rnrrfnllv Ihr impnrl llir hill would hnvr on rnplive 
sliip|irrs nml lo  voir ngnmst Ihr nirnsnrr unless il is ninrmlnl in n 
innnnrr wliirli would oirrr surh shippers ndripmte rnlr prnirrlion.

T o m  Lnr.rri.ru.

HOUSE CONFERENCE REPORT NO. 00-11.10

Inner 7f»l

JOINT EXPLANATORY STATEMENT OF THE COMMITTEE OF 
CONFERENCE

The mnnnge'.'S on 1 . part o f  Ihe llnune nnd the Semite nt Ihe 
conference on Ihe disagreeing voles or Ihe two Houses or. the 
amendment o f Ihe Semite lo the nmendmcnl of the House lo  (he 
to i l  o f the bill IS. IIMli) to reform Ihe economic regulation o f  rail- 
ronds, nnd for oilier purposes, submit (lie following joint stnlcment 
lo the House nnd tlie Semite in expln-m’ ion of Ihe effect o f Ihe 
action ngreed U|>on hy the m nnngen nr-d recommendetl in Ihe ac­
companying conference report:

The llimse nmendment lo  llie text o f the bill struck out nil o f  llie 
Semite hill nfler Ihe enacting clnuse nnd inserted n sillistitulc text.

The Semite nmendment In Ihe llimse nmendment struck out nil 
o f the I louse Amendment nnd inserted n siilislilule lexl.

The House recedes from ils disagreement to the amendment of 
the Semite with nn ntnendinent which iu n suhstitute for the 
Sonnle nmendment nnd Ihe House nmendment. The differences lie- 
tween the Semite nmendment, the House nmendment, nnd the suh. 
stilule ngreed lo in conference nre noted below, except for clerical 
corrections, conform ing changes mode nrcessnry hy agreements 
reached by the conferees, nnd minor drafting nnd clnrifying 
changes.

S lIM M A IIY  ANU D rSC IIIPT ION  

8M .TIOM  I — SHOUT TIT '.E
Section I states Ihnt this h..l rr.sy he filed  ns the "Staggers Rnil 

Act o f WHO".

s r .c T ioN  11— rm n iN c s
The Conferees nnd thilt historically Ihe enactment nf llir inter- 

stnle Commerce Act wns essenlinl In prevent an nblise of monopoly

4110

STACCKKS IIAll, ACT OF WHO
P.L no-ns

power by rnilronds nnd lo mnintnin n nnlionnl rnilrond network n« 
nn essential pnrt of Ihe nnlionnl Irnnsporlnlion system. However, 
lodny, most transportation is competitive mid runny -»f the Uovern- 
meal regulntions affecting rnilronds have become unnecc.ssnry nml 
inefficient. Nenrly two thirds o f intercity freight is transported by 
modes o f trnns|X)rlnlion other ihnn rnilronds. Earnings by tne rnil­
rond industry ore the lowest o f nny transportation mode nnd nre 
insufficient lo gencrnlc funds for necessary cnpitnl improvements. 
Ily WHO. the rnilrond industry will experience a cnpitnl shorlfnll o f 
between $lfi billion nnd $20 billir.i- The industry’s fniluro to 
achieve increased enrnings will result in either further deteriora­
tion o f the rnil system or the need for nddilionnl Federal subsidy. 
Modernil. lion o f economic rcgulnlion of rnilronds, with grenler re- 
jinnee 011 the mnrketplnce, is essenlinl lo achieve mnximum utiliza­
tion o f  rnilronds, to anve energy nnd to combnl inflntion.

Ip.igr «01 

SECTION I I I— OOAI.S
Th siiecific gonls o f  this Act nre lo assist the industry in the re- 

hnliiiitntion nnd financing o f the rnil system; to reform Federnl 
Regulation to Preserve n s'.'fc, adequate, economical, efficient and 
nmniciiilly simile rnil tysiem , to assist the m il system lo remain 
viable in the private sector o f thn economy; nnd to provide n regu­
latory process that Im bnces ti.e neeils or carriers, ship|>ers, rind the 
public The overall purpose o f  the Act is lo provide, through finnn- 
cinl assistance nnd freedom from unnecessary regulation, the op­
portunity for rnilronds to obtain adequate enrnings to restore, 
maintain nnd improve their physical facilities while achieving tlie 
finnncinl stability of the national rnil system.
T i l l r  I —H a i l T ransportation Po licy

Title I o f  Ihe Conference xulistitute sets forth the congress). ->nl 
dcclnrntion o f policy for railroads hy adding n new section 1010.In) 
to the luterslnte Commerce Act. The new section rslnlili dies u spe­
cific rnil transportation policy to guide the Commission in ils 
duties in regulation o f  Ihe rnilrond '.ndustry. The Conferees intend 
thi.l this policy include the encouragement nnd proni'it ion of I he 
transportation of coal hy rail in accordance wilh the objective ol 
energy independence nl rates which do lint exceed 1 reaso'.mhle 
maximum where there is nn absence nf effective coinps-tilion.
T itle 11—H a iln x id  H oles an d  In t r r  C n rrie r Practices

Title H is related to Ihe key nrens of Ihe lnlersl.nl/- Commerce 
Act which involve rnilrond rules nml inler-carrier pi/nclices In non- 
rrnl, the title assures railroads substantially move rnle freedom 
limn is nffnrded th en  tinder existing law. Il co'dm ues Ihe |>nlicy 
starlci' under the It m jad Kevitali/alion and ifhvgulntory Refuriu 
Act o f l!)7ll o f Kiihstai, ally eliminating rale regulation o f railroads 
where there is effective competition. Tlie title also affirmatively en ­
courages railroads In use new marketinp practices by permitlillg 
contracts between cm tiers and shippers; permis.dve limited lialiill- 
ly rales; business entertainment expenses; i-fflciniil marketing
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t r o u g h  fester implementation or rules, .mil premium charges to 
encourage belter car utilization

A number o f provisions nre include.! lo foster grcnter com peti­
tion by simplifyini: coordination, mir.or mergers nrwedures, entry 
nnd reciprocol switching agreements. Moreover, the Commission is 
given the rnn' date to place prealer emphasis on the need fnr carri­
ers to have ' icquntc revenue levels. Among other tools piven the 
Commissior .or this purpose i'< the ability to determine the effects 
o f inflation, and to assure carriers the op|>ortunity to recover 
inflation.

Specifically, Title II provides the Interstate Commerce Commis­
sion with jurisdiction to determine rate reasonableness only when 
n rail enrrier lias m n'ket dominance nnd the rate exceeds the np- 
plicahlc revenue-variable cost percentnpe threshold. The revenue- 
vnrinble cost percentage is n level below which the Commission has 
no jurisdiction ever the rensonnhleness o f maximum rates. This 
codifies and refines the practice followed hy the Commission for de­
termining irr.rket dominance on, amonp other matters, the rela­
tionship o f  revenue to variable cost.

(page s i |

For fout yearn beginning October 1. 10SI) and until October 1, 
1DH4, there is a rnle flexibility rone o f (I percent, subject to a cumu­
lative Join) o f  IK percent, in addition to inflation If nn (mrtion of 
the f> percent rule incrense is not implemented in n year in which 
it is authorized, ii ir.ny he carried over to Ihe succeeding year. 
However, within the fou year periml no enrrier ran Ink" nn in­
crease within llie flexibility zone in excess o f 12 |>errcnt in any one 
except that in the lirst yenr tlie zone is limiled to (i peicent. If nny 
portion of llie IK percent cumulative rnle increase is not taken by 
October I, IHK-I, it may he carried over to the next two succeeding 
yem s, with the limitation ol an nnminl increase o f 1(1 percent he. 
tween Odnlicr I, IIIK-1 mid October 1, IIIKli.

Ktfectlve October I, I UK-1, and in succeeding years therenfler. a 
carrier mny annually implement a •! percent increase, which may 
not. he carried over in subsequent vears.

The ■! percent zone is nut availnlile lo increase single-line rales o f 
carriers wilh adeipmto revenues. The Commission is to promulgate 
regulations in connection with joint-line movements involving Imih 
carriers witli adequate revenues nnd carriers with inadequate 
revenues.

When determining llie reasonableness o f  rnles. the Commission 
Is to recognize the policy tlml rail carriers shall earn adequate rev. 
enues. This title also authorizes carriers la increase a rnle lo cover 
cost Increase!; due In inflation.

The rale nf a carrier in eflecl upon enactment af this Act may lie 
challenged before llie Commission during Ihe IKIIdny period follow­
ing enactment on (lie basis that llie carrier has market dominance 
over Ihe trnnspnrt.ilion lo which tin1 rate applies. If the rale is mil 
challenged during the IKIIdny period, or is lontid to lie lawful, the 
rnle may not he challenged therenfler This provision does not 
apply lo rales far volumes o f  traffic in the past year o f under MW 
net Ions and which lias increased tenfold in the three years prior 
In Ihe challenge. The burden o f  proof under lliis section is with llie 
'oiiiplainant,
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In order to encourage more cllcclive 
notice |M-riod for rate increases is lower 
nnd bom  Kit days to IU days for rale decreases.

The Commission is required to maintain, nnd revise ns necessary, 
standards and procedures fur determining revenue adequacy. On 
the basis nf the slumlords, the Commission is to determine within 
IKtl days of the effective date ol this Act and annually, thereafter, 
which enrriers are earning adequate revenues.

The Commission may prescribe, nn a quarterly basis, r percent­
age rale increase or rale index for rnil carriers to compensate for 
inflationary rost increases. Within IK) days after the Commission 
prescribes such percentage rate increase or index, rnil enrriers in­
tending to he excluded from such percentage rate increase or 
index, shall notify the Commission, nnd all carriers participating in 
a particular route must agree to tie excluded for the exclusion In lie 
effective. The percentage rate index mny include |iercentage in­
creases within a specified range to nllow enrriers to recover a total 
inn case specified by the Commission ns necessary to rompensnte 
for inflationary cost increases.

The Commission must complete an investigation or suspension 
proceeding concerning n rate, classification, rule or practice within

I pare 821
Ii months, or 8 months if it reports to Congress. The Commission 
may not suspend a proposed rate, classification, rule nr practice if n 
f.roleslant is likely In prevail en the merits, substantial injury will 
result without the suspension, and because of the peculiar econom­
ic circumstances o f the iirnleslnnt precluded protection of the pro- 
testr.nt hy means o f  a refund if the rate is Inter found tinrensoimhle 
liy the Commission.

This title authorizes one or more carriers in enter into ronlt » I" 
w ill one nr more shippers un'/’ss the Commission finds that the 
pi posed contract unduly impairs the ability o f  llie cmitrncl 
enrrierts) to meet llieir common carrier obligation or unrensomihte 
discriminates against a port. In the case ol agricultural com m od­
ities (including forest products mid paper), a complaint limy lie filed 
an the grounds that a rnrrier has unreasonably discriminated liv 
refusing to provide Ihe complainant a similar contract under simi­
lar conditions or Ihnt the proposed contract constitutes a destruc­
tive coiiqietitive practice 

Once a contract hns lieen approved, the Commission rannot re- 
lire a carrier to violale its terms except under llu; Commission's 

!’V powers. The exclusive remedy for a breach o f contract is 
i in n Slate or U.S. district court unless the parlies other­

wise ngree.
Demand sensitive rnles under Section 10724 o f title -111 U S C  are 

repealed.
Capital incentive rales under Sedion  1072!) nr title -III U.S.C. are 

repealed except tlinl capital incentive rales prior lo er> i d  merit of 
lliis Act shall remain in effect no longer than live yeais, unless Ihe 
purlies otherwise agree,

To provide both shippers ami railroads wuti greater rate-service 
options the Act permits tlie establishment of lesser jiiihilily re­
quirements Ilian presently n will red hy law. Such liability limita­
tions are nvnilnhle only if the shipper agrees to them.
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To permit use ol the new provisions nvnilnhle lo  l>olh shippers 
nnd rnilronds. Section 10711 -J  title U.S.t!. is amended by 
exempting eertnin services from the rnte diseriminntion |irovision 
in current Inw. Kxempted nre eertnin conirncts, surcharges nnd 
cancellations, sepnrntc rates Tor distinct services, rnil rates applica­
ble to different routes or business expenses authorized under sec­
tion I07.r)l o f this title. These exemptions do not nffect 'xisting pro­
hibitions against diseriminntion between isir.’ i  or within the same 
port.

The bill authorizes n carrier to surclinrRe or cancel n joint rnte 
when the exist inn joint rnte does not provide the carrier wilh 11(1 
percent o f its vnrinble cost. Other carriers mnv prevent the sur­
charge or cancellation from becoming effective, however, by ndjust- 
ini’ tiie division o f revenues o f proposing n new rnte -h ich  brings 
the surchnrj r  or cnncelling carrier’s reven"*’” up >o I in percent. 
Alternatively, n ship|>er or enrrier enn reduce to '.he till pecenl 
level a surcharge which would provide the surcharging enrrier with 
revenues Rrenter than 1111 percent o f  vnriable n w ,  and can prevent 
n joint rate from being cancelled by providing n surcharge in lieu 
o f  cnncellntion which would being the revenues of Ihe cancelling 
carrier lo  I HI |>orcont o f its vnrinble rosl. .Such n reduced surebnrge 
or surchnrge in lieu or cnncelle.tion of n joint rnle is to Ire imposed

Ip.ir.e K.1|
by the Commission in conform ity with the petition o f the protest­
ing shipper or enrrier.

In addition n class III rnilrond may obtain review by Ihe Commis­
sion o f either a surchnrge or cnncnitnlion if Ihe surcharge or can­
cellation will have nn adverse eflect on the ability of a clnss III 
rnilrond to comirele effectively, or if il will nffect the class III rail­
road's Inst nvnilnhle route for n particular movement nod produce 
certain adverse results for the class III rnilrond, or it it will nd- 
versely affect llie competitive position of n shipper or receiver lo­
cated on Ihe clnss III railroad. In malting its review, the Commis­
sion shnlt net lo  prevent anticompetitive surcharges or cancella­
tions which nffect class III railroads, and the Commission is given 
nullmrity lo preserve service on the route participated in hy the 
class III rnilrond. The Commission may rescind the surchnrge or 
cancellation and r.my require the surcharging or cancelling carrier 
to carry the traffic at less than 110 percent of its variable costs if 
necessary lo  preserve competition o r  service by Ihe class III rail­
road which is required by the public interest.

Tin? conferees note that nothing in Ihe bill's protections reduces 
the availability o f the Federal antitrust laws to protect against 
impro|K?r use o f  the surcharge or cancellation provisions. A rail 
rnle to which n surcharge is applied shall constitute a rale increase 
for Ihe pur|tose o f  section lllillln and 107(111 o f title -111, United 
Stales Code. An expedited division o f revenue procedure is also es­
tablished.

A similar below cost service problem occurs wilh respect to light 
density lines. Tlinl problem, however, relates more to sliipis'rs on n 
particular line than to inter-carrier relationships. The hill insti- 
tales the use o f hrnnchline surcharges on any lines carrying less 
than 3 million gross Ions per yenr. (I million gross Ions for carriers 
with adequate revenues).
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S late authority over intrnstate Iransportalon is limited lo  adm in­

istering the provisions o f the Interstate Commerce Act. Within 130 
days o f the effective dale of this Act, Stall’ authorities must submit 
to the Commission standards and procedures to Ire used in exercis­
ing such jurisdiction. With 00 days o f the receipt o f the State's 
filing, the Commission shnll certify the Stale's compliance with the 
regulations nnd procedures o f  this Act. States nre precluded Tram 
authority over general rale increnses, inflation—based rnle in­
creases and fuel adjustment surcharges.

In order to encourage competitive pricing, no rnil enrrier is per­
mitted to discuss single line rntrs proposed hy another enrrier, 
except for the purposes or general rnle increases and hrond InrilT 
changes. No rnil carrier mny discuss n joint line rate unless il prnc- 
ticnbly participates iu that movement. After dnnunry I, I IBM (or 
earlier if the Commission decides), no enrrier mny discuss a joint 
line rnle where there nre two or more routes between the snme end 
points, except with a carrier Hint forms part o f a particular single 
route. If the Commission finds tbnt implementation o f the section 
is not feasible, it may delny or suspend implementation in whole or 
in nart.

Transcripts or sound recordings nnd records o f  votes nre to be 
available to the Commission nnd other Federnl agencies.

The Commission slinll require protective conditions fnr rate 
bureau employees.
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Competition is encouraged by permitting entry by n rnil enrrier, 
through new construction, if public convenience nnd necessity 
permit nr require it. Where the Commission Inis mitliurizrd con ­
struction or extension of u line, no oilier railroad may refuse to 
perm it the carrier to cross its pro|>erty if  the construction or oper­
ation does not interfere with llie operation of the crossed line and 
the owner o f  Ih- crossing line compensates the owiu’ i of the 
crossed line. The Commission mny require protective cjr.diiinns for 
the employees affected by new construction.

The Commission may require reciprocal switching where practi­
cable end iu the public interest or where such ngreenieiils lire nec­
essary to provide competitive rail service. The Commission mnv es­
tablish conditions mill compensation where carriers are tuiahle lo 
agree williin a reasonable time. The Commission may require 
tlinl reciprocal switching agreements include labor protection 
provisions

This title repeals existing incentive per diem provisions The 
Commission is authorized to grant shippers antitrust immunity to 
conduct negotiations with < irriers regarding charges lor rolling 
stock owned or leased liy such shippers. The participants have the 
right lo petition the Commission to set compensation at a reason­
able level, if  the parties cannot agree.

In order lo  encourage more ellicient car utilization, carriers are 
[leriniltcd to charge for special services or special levels of sere ice 
not otherwise included in any tariff applicable lo  the movement.

For transactions dial do not involve llie m eiger or control o f ol 
least two Class I rnilronds, Ihe Commission is required lo  approve 
nn application unless il finds there is a li./'lilum d of substantially 
lessening com pelition, creation o f a monopoly or restraint of Irode
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nnd the anticompetitive effec'.a o f  the transaction outweigh the 
public interest.

The npplicntion nr the Elkins A ct to business expenses by rnil 
enrriers nnd motor enrriers is clarified by treating these businesses 
ns nil other businesses.

Finnlly the Commission is Riven exemption nuthority if reRC .n- 
tion is not necessary to curry out the Rnilrond Transportation 
Policy nnd protect shippers from market nbuse.
Title III—Railroad Cost Determinations

Previous accnuntinn nnd reporting systems developed by the 
Commission for rnil carriers nre to be replaced by the accounting 
nnd reporting requirements o f  Title HI o f  this bill. There is 
established a Knilrond Accounting Principles Hoard for the purpose 
o f  developing cost accounting principles which identify variable 
costs which nccurntely represent the most nccurnte costs or rnil 
movements.

The Hoard shnll exist for three yenrs. Within two years, it shnll 
issue cost determination principles necessary for regulatory pur­
poses which shall identify accurate costs. The principles nre to 
apply to the entire rnilrond industry to ensure consistency in rnil­
rond cost accounting practices.

Ench rnil enrrier is to mnintnin a rvstem Ihnt is in com plinncc 
with the rules promulgated under Section IllliM o f  this title nnd 
nre required to make cost dntn nvnilnhle to shippers, stales, ports,
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communities nnd other interested parties Ihnt nre party to n Com­
mission proccod’ng.
Tide IV—Rr.troad Modernization Assistance

This title continues the existing redeemable preference share fi­
nancing program.

The Secretory must report to Congress within 90 day? nfter the 
end of ench fiscal yenr specifying how ench grant or loan contrib­
utes to ihe goal o f providing n safe nnd efficient rail system.

A new feeder rnilrond development progrnm is established which 
gives shippeis the opportunity to acquire n rnil line carrying less 
tlinn ,1,011(1,(10(1 gross tons n year if the rnilrond is not providing ade­
quate service. After the third year nny rnil line mny be acquired 
under this provision. 'Die Commission must mnkc eertnin findings 
before nny icquisition can take plnce nnd the rail enrrier must lie 
given com|ieiisntion for selling the linn.

New time limits are established for considering abandonment np- 
plications. Applications for abandonment which are not opposed 
would be granted within -tf» days, nnd the abandonment would 
occur within 7fi days. With respect to unopposed npplicntion?, this 
would basically codify existing ICO practice. For applications which 
nre opposed. ICC decisions would be renched much more quickly 
tlinn under present Inw, nnd the ICC would be required to process 
and decide such cases within !• mouths. No chnnges nre inmle in 
the substantive abandonment stnndnrdn.

The low interest redeemable preference share program under 
section 5115 of the -IK Art is extended for (wo years An ndditinnnl 
$700 million is nuthorim l for the progrnm, nnd o f that amount
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$200 million shnll be trnnsferred to the United Stnles Kailway As­
sociation for use by Conrnil in reducing the sire of its workforce.

Section 2 ll( i)  the Kegionnl Kail Reorganisation Act is ulso 
amended to make available to railroads in addition to Conrnil lonn 
gunrnntees for the purpose o f electrifying high density mninlines or 
for other capital improvements to nchieve the goals to the nationnl 
energy policy.

Finally, section 211(di the Regional Rnil Reorganization Act o f 
197:1 is nmended to extend the lim e period from December .11, 198(1 
to December Ml. 1981 to permit the United States Railway Associ­
ation to continue lo net nn loan modifications this provision nnd in­
creases the principal nmount o f n lonn mnde under Section 21 ltd) 
from $4 million to $7.5 million.
Title V—Conrnil Title V Isibor Protection

Section 501 changes the formula for cnkulnling monthly gunrnn- 
tees for non-operating employees, mninlennnce-of-way employees 
and opornting employees. No change is pro|>osrd in the gunrnntee 
formula currently applicable to non-contract employees nnd em ­
ployees who have been transferred.

Section 502 would restrict tlie payment o f the MDA in two situa­
tions. First, a protected employee’s entitlement to nn MDA would 
he suspended for the period that the employee fails to work for rcn- 
sons beyond the control o f his or her current employer due to 
strikes, floods, snowstorms, nnd similar occurrences. Second, the 
legislntion would require n protected employee lo clnim mi MDA 
within three months o f  entitlement nnd would require that entitle-

(p.-.gc an|

ment to claims he resolved within 150 days nfter n clnim is filed for 
the first year nnd ill) days thereafter. This provision will rliinuinto 
bookkeeping problems caused hy procrastination in filing a claim 
for an MDA, nnd ennhlo the Corporation lo nssess more nccurntely 
expected payments for Inlmr protection.

In ndditiun, this legislation would clarify Hint the |ieriod o f  pro­
tection for a protected employee with less than 5 years o f service 
begins to run from the beginning of the first montli for which the 
employees .eceives an MDA.

.Subsection 5115(d) o f  Ihe current Inw sets out transfer procedures 
by which the Corporation may require n protected employee de­
prived o f employment to transfer to n bona fide vnennry within the 
employee's class or crnfl.

Section 50.1 addresses restrictions on manpower utilization by in­
cluding employees in the mnrine crafts and unemployed I’enn 
Truck l.ines, Inc. truck drivers in Ihe provisions permitting trans­
fer o f adversely affected employees to another clnss, and by offer­
ing retraining programs to mnke the interclnss transfer provision 
meaningful. In addition, the Corporation can make use o f an expe­
dited multiple offer procedure to I’enn Truck bine and marine 
cruft employees.

Section 511-1 would redesignate section 5119 of the M R Act as sec­
tion 5l)9la) nnd increase the amount of funds authorized lo  be ap­
propriated under title V by $2.15 million lo a new authorization 
level o f $-185 million mnke training nnd retraining costs incurred
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by llie Corporntion under revised seelion fiO-VdX-IHl)) reimbursnble 
eosls. nnd confirm existing practice whereby title V  funds nre used 
to reimburse the Itnilrond Retirement Board's unemployment com ­
pensation paid lo  protected employees.

An ndditionnl $275 million is authorized lo fund the substantially 
reduced level ol benefits afforded by these amendments. This sum 
would fund the program during a transition period, after which the 
enrriers employing protected employees would I k ? responsible for 
the payment o f benefits without reimbursement

In addition, this section would add two new subsretions to section 
!S0'J that impose auditing nnd reporting responsibilities upon the 
Association. Section iitllKbl would direct the Association to conduct 
n program midil o f the payment of benefits under title V nml 
evaluate the effectiveness o f the provisions of Title V in providing 
n reasonable level or protection to protected employees nnd en­
abling the Corporntion lo improve management o f  the protected 
employees in the workforce. The Association would be afforded 
access to pertinent documents for the purpose o f facilitating its 
nudil nnd evaluation functions. Section !>l)!Hc) would require the As­
sociation to transmit an nnnunl detailed nnd com prehensive report 
o f its periodic audit nnd o mlunlion lo the Congress nnd Ihe Presi­
dent within ltd days nfter t,ie end o f  each fiscal year.

Seelion 505 gives Conrnt employees the right o f  first hire on 
other railroads.

Section OHO requires the single 'ollcctive bargaining agreements 
I k ? negotiated with ench clnss and craft nnd that such negotiations 
be conducted on a system wide basis.

Section 0117 would make the new formulas provided hy this title 
effective August 1. WHO, as already required by a recent Supple­
mental Appropriations bill. Public I-nw !lli-7(M.
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Section 00K makes certain technical amendments.
Title Vf—Expedited Supplemental Transaction I’ropnxnIx

Section 705 o f  the Regional Rnil Reorganization Act o f  107,7 is 
changed by requiring that within the 2411 days after the effective 
dnle o f  this Act the Secretary shall determine whether to initiate n 
pra|K)sal for the transfer or nil Conrnil properties in Connecticut 
and Rhode Islnnd tn another rnil carrier in Ihe region. The Secre­
tary shnll devcloi) such pro|H>snl if the proposed transferee railroad 
is financially and operationally capable of assuming freight obliga­
tions (<n n fitumcinllv self-sustaining basis nnd the transfer would 
promote a financially self-sustaining rnil system iu Connecticut 
nml Rhode Islnnd.

The Secretary shall establish a fnir nnd equitable price for pro­
posed transfers. If the special court determines that the proposal is 
fair nml equitable ami meets the other requirements o f this section, 
it. shall issue order lo carry out the proposal.

The parties to a supplemental transaction under this section nnd 
the representatives o f the nffecled employees nre to enter into n 
new agreement.

S T A O t .K l t S  I t A I I .  A C T  O K  I'W II
I '! V-HH 

Title  17/— Mixreltnnemix I ’meixinnx
Title VII o f the Conference substitute includes provisions related 

to effective dates, st.lu .! o f pending matters and construction of 
amendments. In addition, the title provides Ihe annual authoriza­
tion for the United Stales Railway Association and funds for 
Conrnil.

Specific provisions are also included lo clarify or remedy legisla­
tion enacted early this yenr related to the Rock Island nnd Milwau­
kee Railroads.

S h o r t  T i t i .e
Senate In t l.—The Senate hill hns as a short title "Railroad Trans­

portation Policy Act o f I!l7!t".
Iliu ixe nmendment.—'The House amendment hns ns a short title 

"llnrlry  O. Staggers Rnil Act o f 10HO".
Conference substitute.—adopts the "Staggers Rnil Act o f  10H0" ns 

the short title o f the Act.

F indinor
Senate h i l l .—The Senate hill hns no findings.
Ihmxe amendment.—The house nmendment hns findings which 

provide nn overview o f the need for legislation. Among other con­
siderations stated nre findings that Irdny, most trnns|Hirtation 
within Ihe United Slates is competitive, nearly two-thirds o f inter­
city freight is transported by modes other than railroads, enrnings 
of railroads nre insufficient to generate Bunds Tor necessary capital 
improvements, by UtHT* there will he n cnpitnl shortfall o f  lielween 
$lti billion and $20 billion nnd Ihnt modernization o f rennomir reg­
ulation Tor the rnilroi ’ industry with a greater reliance on Ihe 
marketplace is essential in order to achieve maximum utilization 
or railroads to save energy nml combat inflation.

Conference substitute .—The IIou.se amendment.

Ipage »H|

Senate b i l l .—The  Senate hill has no statement o f goals except as 
included in the railroad transportation.

Ilanxc am endm ent.—The House amendm ent sets forth specific 
overall gonln lo  provide for the restoration, maintenance, -~d im­
provement o f the physical facilities nnd financial sfahilit if the 
rnil system o f the United Stall i

Conference enbstiliile .—The House nmendment.

T itmc I

IIA It.ROAII TRANSPORTATION POI.II'Y
Semite h i l l .—The Senate hill adds a n  independent railroad Iraas- 

IH i r la l i an  po l icy  to the Interstate Commerce Act to guide the Com 
mission in furiniilating its rules, regulation, and  d iv i s ion s  arising 
f r om  i l s  a d m in i s t r a t i o n  of Ihe Arl.
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l ln n s r  am endm en t—The  llnuso amendment is similar lo  the 
Scnnte provision but puls a greater emphasis on Ihe need to mini­
mize Federal regulatory control over railroads.

Conference substitute .— Adopts Ihe Mouse amendment with addi­
tional policy considerations taken from the Senate bill.

T iti.e II—RAii.miAn Rates and  Inter-Carrier Practices

SECTION 201 — REOUI-ATUIN OE RAII.ROAII RATES
Senate b i l l .—1The Senate bill provides that a rnil carrier mny es­

tablish nny rate which yields a revenue to variable cost rnlio that 
is equal to or less than the average ratio o f  revenue to vnrinble 
costs established by the Commission. It sets out standards to be 
used by the Commission in establishing the nvcrnge ratio nrd es­
tablishes timeframes for action under this section.

House amendment.—Section 207 of the Mouse amendment pro­
vides that rail enrriers mny establish nny rnte for transportation or 
other services provided hy rnil carriers unless a rnil carrier has 
market dominance over the traffic. It establishes which pnrlies 
shnll hnve the burden o f  proof in complaint and investigation pro­
ceedings to challenge the lawfulness o f rnles or rale increases. The 
Mouse nmendment requires the Conunission in deloi mining the 
reasonableness or rates, to recognize the policy that rnil enrriers 
must earn adequate revenues.

Conference substitute .—The Conference substitute adopts the 
Mouse amendment with various changes to conform il to the 
Senate bill. Il allows a rail enrrier lo establish nny rnte for trans­
portation unless a rail carrier lias market dominance over the 
transportation, in which case the rate must lie reasonable. The 
definition o f market dominance under existing Inw hns not been al­
tered by the substitute, nnd it is not intended that there he nay 
change in the meaning o f the term, nor is nny change intended in 
thr Commission's authority to dctcrm inr market dominance mid 
reasonableness concurrently. However, s nee other parts o f (lie 
Conference substitute provide additional r.ite freedom for rail car­
riers beyond those found ill present Inw ir under existing or pro­
posed Commission regulations, the Commission must revise ils 
market dominance regulations.

Ipage R!i|

In maintaining the term market dominance, in addition to statu­
tory changes designed to provide more rate freedom to rail carri­
ers, the Conferees intend that whenever there is effective com peti­
tion which will restrain rnle increases hy the rnilronds, such com ­
petition should continue to function as the regulator o f the rate 
rather than tlio Commission. Maintenance of the "m arket domi­
nance" standard is not intended in any wav to restrict the nbility 
of the Commission to apply (his concept, both in ils regulations and 
individual cases.

Consistent with the new rail transportation policy nf (his A d , 
the Conferees intend that com|M-lilion he recognized as the best 
control on the ability o f  railroads to raise rnles. The purpose o f lliis 
legislation is to reverse the decline o f the railroad Industry, which 
hns been caused, in part, by excessive government regulation. The

4 1 2 0

STACCKItS RAII. ACT (IF I'JSII
IM.. im -iis

Conferrcs believe that by allowing Ihe forces o f  the marketplace to 
regulate railroad rates wherever (sissihle the financial health of 
Ihe railroad industry will lie improved and will hciiffit all parts or 
the economy, including shippers, consumers, and rail employees.

The Conference substitute establishes which pnrty shall have the 
burden or proof in establishing that n rate is not rensonahle and 
hns the effect or maintaining the existing burden o f proor in deter­
mining reasonableness, i.e. the carrirr hns the burden o f  proof in 
investigation nnd sus|>ensinn proceedings and the shipper in com ­
pliant cases. The rnilrond hears the burden o f proof when a rnle 
increase is greater than the (i percent zone for the first four yenrs. 
or the 4 |x-rrent zone after the first four years. If Ihe rate increase 
is within the (i jierconl or 4 percent zones, but is more than 20 per- 
centngc points above the jurisdictional threshold or 1!MI percent of 
revenue to variable cost, whichever is lesser, the railroad will nlso 
Itenr the harden or proof if the Commission decides to investigate.

In complaint cases, ie  , where tlie ship|>er is complaining about 
nn existing rate, the burden remains on the shipper to prove Ihnt 
the rate is unreasonable, no m ntl'T  whnl level the rnte ir.. The Con­
ference substitute does not idler the existing procedure which 
places such a burden on the ship|>or.

The ship|H'r must bear the burden o f  proor when the rnle in­
crease is within the ('• |>ercont or 4 ihtccmI zones, nnd the rale is 
not more than 20 |»ercentage points above the jurisdictional thresh­
old r 100 percent o f  revenue to variable cost whichever is lower. 
The shipper also benrs the burden whenever n rate increase is 
within tlie (i percent or 4 percent zone, but the rate increase brings 
the rnle more than 20 percentage points nlxtvo the jurisdictional 
threshold or 100 percent o f  revenue to vnrinble cost whichever is 
lower, nnd the Commission decides not to investigate.

The Conference substitute adopts the language h im  the Mouse 
hill that in determining rnte reasonableness the Commission must 
recognize the |silicy nf this Art that carriers meat earn ndemialc 
revenues The difficult econom ic situation o f nun It o f the railroad 
industry is one nf Ihe reasons for this legislation, nnd the Commis­
sion is required to mnke efforts to ensure that rnil carriers earn 
nilequate revenues.

The Conference substitute maintains language similnr to existing 
Inw which slates that vnrinble casts shall lie determined by formu­
las nr procedure' prescribed or certified by the Commission.

I page 'Ki|

The Conference substitute maintains the requirement Hint joint 
rates must lie reasonable. The cnnleiees intend that tlie rale stand­
ard for tlie reasonableness at joint rates shall he the same as lor all 
rnles. The establishment o f the minim jiii cmniiensnliiry joint rale 
relief in Seelion 217 o f this Art is mil intended to mean Ihnt such 
minimum levels relate to the maximum reasonable level for joint 
rates. A joint rate must lie reasonable, ns must Hie divisions of 
such a joint rnle between carriers, and Ihe Commission should not 
interfere to require joint rates or any carrier's division of a joint 
rale to he maintained below Hie rate levels permilled liy this Ael

Rates may not ho established below a reasonable minimum 
Rates wliieli contribute to going ennrern value shall lie rensonahle 
anil rates wliieli do not contribute to going concern value shall lie

4 1 2 1



I.KCISI.ATIYK IIISTOHY
IM . ST.—M s

presumed to ho unreasonable In essence. t l r #  provisions strength- 
on thr minimum rate policies o f the III Ar7 hv placing the burden 
of proor on the party challenging n rate ns too low anil hy expedit- 
inc tlio procedures whereby rates which lire too low can he raised.

These modifications will ensure that carriers pricing in a 
manner that meets rational economic standards will not lie pre­
vented from improving their economic position by reducing rates. 
While the Conferees believe there may he circumstances in which 
rntes which do not contribute lo going concern value nre reason­
able, those circumstances are likely to lie unusual and once a com­
plainant has shown a rate does not contribute to point* concern 
value, that rate shall lie presumed to he unreasonable until the 
enrrier chnrpinp the rnle hears the burden of showinp that the rnle 
is reasonable.

These provisions will ensure that those shipjiers can protest that 
a rnle is too low and Ihnt a enrrier is worsn off than il would be if 
the rnte were raised. Upon findinp this to lie the case, the Commis­
sion may raise the rnte to the minimum level at which the rnte 
benefits the enrrier. All shippers ns well as the enrrier nre better 
o ff if traffic which mnkes a contribution moves thnn if it docs not, 
because Ihe carrier is made financially slronper nnd need not rely 
ns much on revenue from other shi :ors.

The Conferees do not intend, ho ver, that rates which are con­
tributing to the going concern value . 4 a carrier should he forced to 
lie raised. The (kmimission should not restrict the carriape o f this 
lieneficial traffic, placinp a preater burden on other shippers. This 

a decision that is lies! made hy Ihe enrrier as it judges the 
.irkel. Since a rnrrier hns 110 reason to keep a rnle lielow the 

1. lost beneficial level, the Conferees have 110 reason to believe rnlrs 
will lie held below the most beneficial level except hy oversipht. Ac- 
cordtnply, rates that contribute to poiiip concern value shall he rea­
sonable nnd Ihe Commission mny not require (lint those rnles lie 
raised.

SEC T IO N  2 0 2 — IIK T E I IM I N A T IO N  O F  M A IIK E T  D O M IN A N C E

Sen(ifr b i ll .—The Semite hill established a level below which Ihe 
Commission will have no jurisdiction over railroad rail’s. The juris­
dictional level is equal lo  the average ratio o f revenue to vnriable 
costs for nil trans|Kirtalion. Until surh level is determined hy (lie 
(Commission llie jurisdictional level is set at IfiO percent of revenue 
to vnrinble cost. I'lie Senate hill nlso repeals -III U.S.C 107011, which

l|W|tr till

is the section estnhlishini: "innrkel ilominnnce" ns a lesl for Com­
mission jurisdiction over railroad rales.

Ilouse u inriu ln ient.—Section Hill o f the House amendment re­
turns dO U.S.C 10700 11111I adds n new subsection. Tlie new subsec­
tion requires the (Commission lo  find Ihnt n rail carrier does not 
hnve market dominance over Ihe transportation lo  which 11 rnle np- 
plies il that rnle is below a revenue lo variable cost ratio of.

Hill percent from the effective date o f the Act lo Septemlier 
CIO, l'.IHI;

l«ft percent from Septemlier HO, JUKI, lo September MO, l!IHM;
171) jiercenl from September MO, 1982, to September MO, I OHM;
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170 percent or the "cost recovery percentnpo", whichever is 
lower, from September I. I0SM to September Mil. 19H-I; nnd 

tlie "cost recovery percentage”  thereafter, except that the 
"CHI’ "  may not exceeo I HO percent nor l»e lower thnn 170 |>er- 
cent

The House nmendment establishes n "cost recovery (icrcentnge" 
which is the revenue lo  vnrinble level nt which the industry is cov­
ering its costs ns defined in the House amendment. The Com­
mission is required to establish Hie "cost recovery percentage”  
annually.

Conference substitute .—The Conference substitute adopts the 
House provision establishing nnd defining the "cost recovery per­
centage '. It also adopts tlie House language establishing n jurisdic­
tional threshold o f 100 percent increasing 5 imrccnt ench yenr 
through 1084, when the jurisdictional threshold is 175 percent or 
the cost recovery percentage, whichever is lower. After Seplemlier 
M0, 1081, the jurisdictional threshold is the cost recovery liercenl- 
nge, bill it may not be haver than 170 percent or higher than 180 
percent.

The Conferees hnve adopted Ihe concept o f n jurisdielionnl level 
that varies according to the performance o f  the rnilrond industry. 
When tlie industry is enrning revenues which are ndequnle, it is 
appropriate for the Commission to have the authority to review 
rate increases more carefully

The Conference substitute incorporates n provision w-hicli allows 
a carrier to use present Unit Korin A, wilh adjustments specified hy 
the Commission ns appropriate fnr the tyi>e o f trnlfic involved, or 
its successor 11s the basis for determining the revenue to vnrinble 
cnsl ratio o f n rnte. The burden is on the carrier to establish on 
surh n basis that the rnte is below the jurisdictional level, and the 
complainant may rebut the showing of the revenue Co vnrinble rosl 
rnlio according lo the Commission formula hy evidence ol -m b  
tyi>e and under such burden of proof ns the Commission shall pro­
scribe Hy rn’ -li a showing H •• complainant nr the railway may 
demonstrate that the revenue to vnrinble cost ratio is different 
thnn the one established under adjusted Kail Form A or lln 
successor.

The Conferees do not. intend Hint Ihe Commission alter the juris- 
diction,-il threshol i hy reducing the items which will lie considered 
•ih part o f  the var able cost.

The Conferees invc adopted n jurisdictional threshold which will 
deny Ihe C ,.tsion jurisdiction over rntes which the Commission 
reviews under present Inw. The reduction in Commission jurisdic­
tion is ndoptcil because the conferees lielieve Ihnl coni|ieUlion

I page 1121
she-.,id Im> the determining factor In rnilrond rales wherever |>ossi- 
hie. The railroads' share o f irlercity freight Irniric has decreased 
dramatically in Ihe past three decades, to the point where most 
Ireighl tinlfic can he transported hy nnoiher mode mid is subject In 
competition.
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SECTION 203—7.0NE OF RATE FI.KXIIIIt.ITY
Senate h i ll .—  The Senate bill establishes procedures nnd stand- 

nrds for determining n "base rate" nnd nn "adjusted bnse rn lr" fnr 
purposes o f computing rnlr increases. Carriers nre allowed lo re­
cover inflation quarterly on individual rntes up to llie level o f  the 
adjusted base rnle without challenge.

To determine the adjusted base rnte the Commission must pub­
lish quarterly n rail cost adjustment factor, which uses nn Index of 
Rnilrond Costs to keep rnles equal with inflation.

The Rennie bill nllows a rnil carrier to increase n rnte hv nn 
nmount not exceeding 5 percent o f  the adjusted base rnte, subject 
to the restriction Hint the increase over f> yenrs under this section 
not exceed 14 percent The Commission is not nllowed to suspend 
nny rate increase within lliis T, percent rone, nnd it n ny investigate 
such increase only if it exceeds n revenue to vnrinble cost ratio es­
tablished by the Commission or if the carrier or enrriers proposing 
the rnte increase have achieved nn adequate revenue level, hven n 
rnle increase within the 5 percent 7.one is subject to challenge on 
complnint, with the burden o f proof on the shipper.

If Ihe Commission decides not to investigate n rule within Ihe 5 
percent /one, it must set forth ils reasons for not doing so, nfler 
giving consideration to three factors—the nmount o f trnflic trans­
ported below vnrinble cost, the nmount o f  traffic which contributes 
only marginally to fixed cost and the extent to which such rates 
enn be changed, nnd the impact o f  the proposed rate increase on 
nnlionnl energy goals, Inking into ncrounl the railroads' role ns n 
primnry source of trnns|>ortntion nnd the need for a sound rnil 
'transportation system.

The Commission shall consider, among other fnctors, when deter­
mining the reasonablenesi o f n rale, the nmount o f trnflic which is 
transported below variable costs, the amount o f traffic which con­
tributes only marginally to fixed costs and the extent to which 
such rates can he changed, nml the carrier’s mix o f rnil traffic to 
determine whether one commodity is paying ,< disproporlionnte 
share of the carrier's overall revenues.

The Senate hill nllows the Commission to investigate n rale even 
if It is wilhin the f> iiercent rone if such a rale is proposed hy a 
carrier or rnrriers with adequate revenues.

House nmendment.—The  House amendment establishes n lin.se 
rale for purposes o f rnle increases, and nn adjusted base rnte to nc- 
cniint for inflation. Il also provides for a Ii percent mne for each of 
I lie four years after Ihe dnte o f eiinctment, and n 4 percent rone fnr 
carriers without ndequnle revenue for each succeeding yenr.

The House nmendment does not permit ai suspension or Investi- 
gntion of rate increases within the li percent or 4 percent rones, if 
the resulting rate is less thnn lilt) percent or revenue to variable 
cost or HO percentage |miIoIh nlmvc the jurisdielionnl threshold, 
whichever Is lower, it nlso prohibits the Commission from using
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rules, classifications, or practice chnngcs to limit rnles II includes 
n provision that limits Ihe allowable rale on conl movements filling 
n particular description.

Conference substitute.—The  conference substitute ndopts parts of 
the Senate hill nnd peris o f tlie House nmendment. It establishes 
the base rnte as the rnle in effect nn the effective dnte o f  the Act. 
Tlie "ndjusled base rnte" is computed quarterly by inenns o f  n "rnil 
cost adjustment factor” , ns cnnlnihcd in Ihe Sennte bill.

A enrrier is nllowed to change n rnte to conform to the “ ndjusled 
bnse rnle" nt nny lim e without challenge. A enrrier mny not re­
ceive n rnte increase under the ndjusled bnse rnte method if the 
carrier hns received nn inflation increase through general rate in­
creases or the ir.flation index thereby nlrondy nssuring Hint the 
rnte reflects inflation.

The language of subsection (b) makes it clear thnt rnte increnses 
which do not exceed the ndjusled bnse rate may not lie found by 
the Commission lo exceed n maximum rensonahle level. The refer­
ence to rate increases under subsections (c) and (d) o f this section is 
not intended to suggest Ihnt increases under those subsections nre 
presumed to be reasonable. The reasonableness o f such rnte in­
crenses shall lie determined under the same stnndnrds of maximum 
reasonableness npplicahle to nny otber rale or rate increase.

The conference substitute adopts the 0 percent rone eontnincd in 
the House amendment. A enrrier is free to increase nny rate hy (i 
(icrcenl of the adjusted base rnle.

During the four year period after the effective date o f the Act, 
the total increase nllowed under this section is limited to IIH per- 
cent o f the adjusted bnse rnte. If n enrrier does not take all or a 
portion o f  a rnte increase in n yenr, the enrrier may take tlinl i">i 
lion in Ihe next succeeding yenr.

If n carrier chooses not lo take some portion nf the nlui'1"*  1 i 
|>ercenl increase during the first four yenrs, the carrier n " y  lake 
that |Mirtion in Ihe next 2 succeeding years, except thnt the rnle 
increase allowed under this section is limited lo  10 percent for ench 
of those years.

The fl percent rone does not establish n limit for nllownble rnte 
inrrenses l,y the Commission If the Commission finds fi. ihrr rate 
increases do not exceed n rensonahle maximum, it mny nilow such 
rnle increases under the normal standards nnd procedures of the 
Act. The ti percent /.one is established ns a procedural mechanism 
for enrriers lo  change rales without undue regulatory interference. 
The Conferees believe that ‘ lie best regulator is the marketplace, 
nnd the forces o f competition will restrain rnilrond rntes more ef­
fectively Hum federal regulation.

The Conference substitute requires tlie Commission, when consid­
ering a rnle increase within the fi iiercent rone nnd below the point 
2(1 percentage |xiintn higher than the jurisdictional level or lilt) per­
renl of revenue to variable cost, whichever is lower, to give due 
consideration to whether n enrrier proposing n rnle increase has nt- 
tained adequate revenues, giving regard to preventing n carrier 
wilh adequate revenues from realising excessive profits on the traf­
fic involved and nlso the policy of bringing to nn ndequnle level the 
revenues of carriers not having an nd< plate revenue level Thin 
provision is intended to npply only for llie four years that the Ii 
|K-rrenl rone nppties, nod only lo those rate increases which are
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within the 0 percent /.one nnd below Ihe point ‘JO points higher 
thnn tlio jurisdictional level or 1SI0 percent of revenue tn vnrinble 
cost, whichever is lower.

The Conferees intend thnt the Commission (jive due record to 
two things, whether n rnle incronse would trenn excessive profits, 
nnd the need fnr a rnle increase in light of Ihe carrier's revenue 
position taking into account the p ’ icy o f  this Act that inadequate 
revenue carriers make adequate revenues. This language is not in­
tended to imply thnt excessive profiLs for inadequate revenue enrri­
ers nre rensonahle.

The Conferees understand thnt the Commission presently consid­
ers the adequacy o f revenues in its determination o f reasonable­
ness. nnd the Conferees intend thnt the Commission continue to 
consider the adequacy of revenues in its determination o f  reason­
ableness. The Conferees intend thnt the Commission continue lo 
look cnrefully nt the ndequncy o f n rail carrier's revenues when 
considering whether a rnte is reasonable nnd to consider nil the 
other factors which il presently considers in determining reason­
ableness.

T h e  C o n fe re n c e  s u b st itu te  a d o p ts  th e  -I [>ercent zo n e  from  the 
H o u se  n m e n d m e n t. A  -1 p e rce n t  z o n e  is  e s ta b lis h e d  fre e  fro m  s u s ­
p e n s io n , nnd  fre e  fr o m  in v estiR a tion  i f  th e  resu ltin R  rn le  is b e lo w  
100 p e rce n t  o r  2(1 p orcen tn R e p o in ts  n lm ve th e  ju r is d ie lio n n l th re s h ­
o ld , w h ic h e v e r  is lo w e r . A rn r r ie r  is n llo w e d  -t p e rce n t  o f  th e  e x is t ­
in g  ra te  as nn  in cre a se  w ith o u t  u n d u e  rcR u ln to ry  in te r fe re n ce .

T h is  zo n e  is  lim ited  to  e n r r ie rs  w ith o u t  a d e q u a te  re v e n u e s . C a r r i­
e rs  w ith  a d e q u a te  re v e n u e s  a te  n o t  n llo w e d  th is  -I p e rce n t  zon e  on  
sin R le  lin e  ra tes , nnd  a r e  not a llo w e d  th e  z o n e  on  jo in t  lin e  ra tes  
u n le ss  tlie  C o m m iss io n  d e te r m in e s  in  its ru lem a k iiiR  u n d er this 
p ro v is io n  thnt it ca n n o t  e s ta b lis h  ru le s  p rev en t in i: ra il ca rr ie rs  
w ith  a d eq u a te  re v e n u e s  fr o m  tnkinR  n d v an ta R e o f  th e  -t p ercen t 
zo n e  w ith o u t d en y in R  t ie  z o n e  to  c a r r ie r s  w ith o u t  a d e q u a te  r e v ­
e n u es . T h e  c o n fe r e e s  c x (n-ct th e  C o m m iss io n  to  e s ta b lis h  Ihe ru les  
fo r  d e le rm in in R  h ow  t ' , «  -1 p e rre n l z o n e  is  to  lie a p p lie d  in c o n fo r m ­
ity  w ilh  th e  p o licy  ; f  th is  A d .  w h ich  is d esiR n ed  lo  p ro v id e  in ­
cre a se d  rrR uln tn ry .reed n m  n n d  tn a l lo w  ca rr ie r ,; to  e a rn  a d eq u a te  
rev en u es .

N e ith e r  th e  \  p< r ccn t  o r  th e  fi p e rce n t zo n e  is in te n d e d  In c re a te  
n n y  p resu m p tion ) abou t th e  ra te  in cr e a s e s  b e y o n d  Ih e  zon e  T h e  
C o n fe re n c e  suhsl tu te  s ta tes  u n e q u iv o c a lly  that a ra te  in crease  
b e y o n d  th e  zo n e  e s ta b lish e s  n o  p re s u m p tio n  o f  m a rk et  d o m in a n ce  
o r  re a son a b len ess .

The Conference substitute adopts the House amendment which 
establishes the point at which Ihe Commission may invesliitate a 
rati- incronse within Ihe fi percent or -I percent zones The point is 
20 percent ape points nlsive the jurisdictional threshold or 100 per­
cent of revenue lo  variable cost, whichever is lower. For example in 
the first yenr the jurisdictional threshold is Ifitl percent, and the 
point nt which the Commission may invest:'Rale is IHIl percent.

The Conference substitute adopts the Senate provision which re­
quires the commission lo set forth its reason for not reviewing a 
rnte increase or new rale. The Commission shall R ive due consider­
ation, In Its decision whether or not to investigate, to Ihe following 
factors:
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1. the nm ount o f  t ra ffic  which is trn n s |x irted  below  RoinR 
concern  va lu e , nnd e ffo rts  m ade to  m in im ize surh t ra ffic ;

2. th e  nm ount o f  t ra ffic  which con tribu tes o n ly  m r.rR in n lly  to  
Fixed costs; and

M. th e  im pact o f  the proposed ra te  increase on the a t ta in ­
m ent o f  the  n a tion a l ene rg y  r o . - i I s  nm l the r a i l t ra n sp o rta tio n  
po licy o f  th is  Act, tnkinR in to  account the ra ilro ad s ' ro le  as n 
p r im a ry  sou rce o f  enerRy tra n sp o rta tio n  nnd the need fo r  ade­
qua te  revenues lo  ach ieve a sound rn il system .

The Conferees have used the term "going c o n c e r n  vafue" in the 
first consideration in place o f  "variable cost”  to eliminate any cim- 
fusion about what is intended. Rnilronds should not be enrrying 
traffic which is losing money hut in a competitive environment 
railroads should be attract inR wlintever trnific they enn nt the 
lowest rales thnt -  "I  nttrnct the traffic. There should lie no incen­
tive to prevent s' r r*c 'nK- which is to the ndvnntnRe o f the ship- 
|ier nnd the consi er.

Tlie Conferred i.-ivc ndded to the third consideration the rnil 
transportation f iicy o f  this Act. The nnlionnl energy fionls, which 
include a redo '..on o f dependence on foreign enerpv sources and 
the encouragement o f fuel efficient forms o f (rnns|iodntion within 
the United States, nre compatible with the transportation policy of 
this Act To ri-dur'  dependence on foreign enerRy sources this 
country must stimiilnte utilization o f its abundant, indigenous rnnl 
reserves. For >onl lo be a viable alternative, we must have a sound 
rail transportation system capable nf ImndliiiR such coal olficienfl" 
r.nd economically. At n minimum tlie rail system will need tu 
invest over $-ri billion over the next -1 years to maintain a system 
adequate for increased conl use. Without such nn investment tin; 
national enerRy policy of decrenniiiR reliance on foreign energy 
sources will never he achieved.

Decisions whether to invosllRnte a rnte nre nnt presently 
viewable in court. The conferees intend, find the Act sjiecilicnlly 
states, that a decision whether or hot to investigate remains nut re- 
viewable.

The Conference substitute nrlopls the t.inRiinge o f the Senate hill 
specifying three factors among those nlrendy considered by the 
(.nmmission which the Commission must consider in determining 
the rensnnatileness ol a rnte, wilh changes. As in the previous sec­
tion Ihe term "going concern value" is substituted for "vnrinble 
rusts". In llu- thinl consideration, the word "disproportionate" is 
changed tn "unrensonnble". It requires the Commission tn consider 
evidence o f Ihe factors listed

The Conference substitute adopts the House provision limiting 
rnnl rates wliirli meet n specific description. This provision denis 
with the celebrated and extended dispute over the freight rule fur 
mil triins|Mirtntion o f coal In n municipally owned utility in Ran 
Antonio, Texas, 'lliis  utility decided voluntarily ir lO'KI, prior to 
the nil embargo, nnd prior in any legislntive requirements concern­
ing use nf alternate fuels, tn e overt an oil/gas unit then on order 
to coal nnd In luiibl this nnd nn additional unit nil an nccelernled 
basis, resulting in the displacement nf oil nnd gas equivalent lo 
mure Ilian fi ll billion culiir feet o f gas on .in nnnunl basis. Uulortu- 
nnlely the appropriate rale for the transportation nf cnal to these 
new plants has been the subject o f dispute nnd protruded litign-
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lion. Due to the unique circumstances o f  the San Antonio situation, 
this provision imposes certain short term limitations on the rate 
level for the San Antonin coal movement. The purpose o f this pro­
vision is not punitive and Ihe rate s|iecified for such a coal move­
ment shall have no efTecl on any decision o f  the Commission or a 
court, and evidence o f  the rate or this section shall lie inadmissible 
ir, any proceeding.

The Conference substitute adopts the House provision. New sec- 
lu n  107011(h) makes it clear thnt the Commission may not use nny 
o f its residual powers to regulate rntes, rules, classifications, and 
practices ns tools to interfere with the rale freedom provided by 
the Sloggers Ran Act. The Conferees intend that a practical rule or 
classification which has the effect o f resulting in nn increased rate 
for transportation shull not be found unreasonable unless, in flic 
absence o f  its effect on rnte levels, it would itself lie unreasonable.

SECTION 20 -1— TRANSPORTATION O F  RECYCI-Ani.E M A T E R IA L S

Senn le h i l l .—The Senate bill requires thnt rates for recyclable or 
recycled mntcrinls lie no higher thnn the average revenue to vnri­
nble cor.’ ratio of all rr 'es Tor railroad transportation. Any rnte 
which exceeds thnt Hires, mid shall not be required to henr further 
rnte increases.

House amendment.—No provision.
Conference substitute.—The  Conference substitute adopts tlie 

Senate bill with certain chnngcs. The substitute excludes recyclable 
or recycled iron m'd steel from this provision. Rates which are cur­
rently above (he threshold would he prohibited from increases until 
such time as the rale falls below the average revenue lo variable 
cost threshold. The xlnmlnrd for establishing (he average revenue 
to variable cost threshold is the standard used in the Senate hill

S E C T IO N  2 0 5 — R A T E  R E (J l) I .A T l i -N  rK iT T E E t l lN O S ; A D E Q U A T E  n E V E N IU -S

Semite l o l l—  The Senate hill required the Commission to submit 
lo  • Ongress, within one year nfter the enactment of the net. n 
study on the desirability nf using retnrn-on-inveslment ns a thresh­
old standard h r  jurisdiction over the reasonableness nf rnil enrrier 
rntes. The Commission was nlso required tn submit n report la Ihe 
Congress every three years wliirli analyzed Ihe revenue needs of 
enrriers nnd made appropriate recommendations.

House amendment.—  The House nmeildm lit requires Ihe Com­
mission to commence nnd conclude within 2:W days nf enactment n 
proceeding to determine whether, nnd lo  what extent, product com ­
petition should he considered in determining the reasonableness of 
rnil enrrier rates. For pur|>nse.s o f only this proci*eding product 
competition is defined in the amendment. This, definition is not in­
tended In lie taken into account in nny other Copvmission nr court 
proceeding dealing with competition from alternative snarers or 
•ypos of commodities. The amendment provides that on (lie Imsis of 
the study the Commission mny find that in determining the reason- 
nbleno.ss o f a rate, product competition should he given Ihe same or 
greater weight than in current proceedings nr proof o f  product 
competition should lie given greater nr conclusive weight
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The section is not to lie construed as requiring nny change in the 

Commission's present standards concerning reasonableness and is 
not to influence in any way I In1 meaning of market dominance.

The House amendment also require*? 'lie  Coe- niissiem to submit 
to Congress within three years or the ePi’ertive * ' o f Ihe Art rec­
ommendations as to the threshold level 'for 0  ton jurisdiction
over tlie reasonableness of a proposed rail ■ " a

The House amendment also requires llu; nission within
ISO days nfter the effective date or tlw Ac! standards lor
determining wluit constitutes o el equate Vr- under section
107111 of the Act nnd to r" /,)t ', to (hr C'oi.greJs, within IPO days 
nfter the effective elate nr I nnnunlly t/hereafler. which enrriers 
were earning adequate rev?. ,urs.

The House nmendment .-.kps the rnil carrier rnte level result­
ing from any ense pendirf in nny Federnl court on duly 22, 1 OHO, 
tf>c base rnte for purpo* i o f determining permissible rnte in­
creases.Conference substitute —7 ,ic C/.inforc.ice sul'sliMite ndeipls the prev 
vision from the House ami Intent requiring Ihe Commission to ini­
tiate a proceeding within i " 0  dnys o f  the effective dnte o f the Act 
to determine whether mill tn what extent, product * npotitinn 
should lie considered in determining (ihe rensonnhleuess o.f rail car­
rier rail's. The substitute amends III-' House amendment to under­
score the fart that the ICC proceeding shall not lie evidence in n 
Commission or court p'enccedmg regarding the scope of Ihe m ai'-el 
dominance concept.

The Conferees ir.tend to exclude from nny rule adopted under 
this subsection existing supply contractu, or for two years, which­
ever is less The Conferees also ir tend that 'lie  Commission, in its 
rnb' io.-.kmg, look at the existence o f long le r - ,  contracts in d e t e r -  
mining how to apply product • nmpetitiiin. Product roui|H<liliiin 
means the availability tu a consignee nt a com|ietitive i.'elivered 
cost anil in sufficient qm inliliei nf products or commodities which 
lire o f  Ihe some typo as the commodity or product to which the rnte 
applies without regard Iu whether such products nr commodities 
are available from the same or a different origin as those to which 
a rale applies Tn exam ple o f  where product compel it inn does not 
exist is a situai. i in which a particular automobile company man­
ufactures bumpers nt Plant A and ships them tn ils Plant |l for as­
sembly because it cannot use another automobile company's bump­
er*

The Conference substitute nmends existing Section I070 -I(i iX'.!I of 
Title -tit clarifying that the Commission has the authority In revise 
ils standards and procedures for determining revenue ndequary as 
necessary; hy directing the Commission to conclude n proceeding 
under Section lU70-t(aX2t within ISO days nfter the effective dale i>r 
the Act; and on the basis o f  standards and procedures under Sec­
tion l O i n  ilaHZl to determine which rail carriers have adequate rev­
enues within I HO dnys nf the effective date ol 'h -  Act anil nn nn 
annual basis thereafter

.SECT IO N  200— IN F L A T IO N -R A N F -t l IN C R E A SE S

Sennle b i l l .—The Senate hill provides n free zone for Ihe recov­
ery of inflationary cost increases
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Houue amendment.— The Mouse nmendment nllows I he Commit 

eion t/j establish a percentage rnte increase or rate index for rail 
enrriers in order lo compensate for inflation. Such percentage in­
crease or index may bo applied carrier by carrier or industry wide. 
The percentage rnte index allows the Commission to establish a 
range within which carriers mny incrense rales differently for dif­
ferent commodities, hut recovering no more than total inflation.

Conference substitute.— Thci Conference substitute provides that 
the Commission mny establish a |iorrer,fnqe rnte increase or index 
lo allow enrriers to cover inflation. Such nn index nr percentage 
may not he necessary, aince carriers will be free to recover inlln- 
tion on individual rntes without challenge In the event that carri­
ers find they are unnble to keep up with inflation, nnd the Commis­
sion believes thnt it mast prescribe a genernl mechanism to allow 
carriers to cover inflation, thic percentage increase or index is nl­
lowed. The provision makes specific reference to the policy section 
o f  the Act which discourages the automatic po-s-through o f infln- 
ition through increases o f  general applicability.

Under this provision, Inc Commission is nllowed to establish n 
range of permissible increases, nnd the carriers mny take increases 
within that range. The total incrense in rovenue mnv not account 
for more thnn is necessary to cover the lotel o f  inflationary cost 
' in c re a s e s .

SECTION 2 0 7 — INVEST IGATION  AND SUSPENSION  OE RATES
Senate b i l l .—The Senate bill requires the Commission to com­

plete k proceeding when a suspension has occurred within five 
months, unless il reports lo the Congress thnt it is iinnblc to do so, 
in which ense it mny take nn additional three months.

House amendment.—The  House nmendment requires the Com­
mission to act within five months iT n suspension has occurred, nnd 
provides nn additional 3 months if the Commission reports to the 
Congress that it is necessary. The Mouse nmendment also revises 
the stnadnrds under which the Csmmission may suspend a rale hy 
adding the word ‘ 'substantially'' lo the requirement Hint tbe Com­
mission find that it is likely that the complainant will prevail on 
the merits and by adding u new standard which requires the Com­
mission to find that because nf the peculiar economic circum­
stances of the protestunt, he is not protected by the refund provi 
sions. The burden is on the protestnnl to prove that the standards 
nre met.

The Mouse nmendment. nlso provides lor nn accounting nnd re­
funds to shippers where a proposed rale increase is suspended, and 
to rail carriers if the proposed rate increase is sMS|tcnilcd nnd Inter 
found to lie reasonable.

Conference substitute .—The Conference substitute adepts Hie 
Mouse amendment with n modification with respect lo refunds. The 
substitute makes suspem'ion more difficult.

S E C T IO N  2 0 R — C O N TRA C TS

Sennle b i l l .—The  Sennle provision clnrifies llie status o f contract" 
rale nnd service agreements in nn cllort tu encourage carriers and 
purchasers o f  rnil service to make widespread use o f Sucii agree-
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menls. In addressing concerns o f smnll shippers the .Senate previ­
sion also limited Ihe percentage o f  equipment n rnil carrier could 
dedicate to contract service. This limitation was designed lo insure 
that .lie carriers always had sufficient equipment to meet common 
carrier obligations. The Sennle bill limits the number of enrs a car­
rier can dedicate to con I n e t  service tn 3.r> percent nr tbe enrriers' 
capacity by major car lyre  A further limitation wns imposed on 
large ship|>ors. ngnin lo pre.lect the smnll shippers' ability io  obtain 
sufficient cam, with ies|Mfl to contracts between Clnss I enrriers 
nnd shippers which originnte nn nvernge nf 1,00(1 cars or more per 
yenr by major enr type during nny preceding three year period, nor 
more than 10 percent or that coverage cotild lie used for contracts. 
The remainder o f  the shipper’s enr needs would lie supplied by the 
carrier under Ihe common enrrier obligation ns with all other non- 
contracting shippers. The smaller shippers, i.e., one who originates 
less than 1.000 cars per yenr (based on a 3 yenr nvernge prior to 
th;1 contracting period! could contract for 100 percent of the ship­
per's needs.

Further, the Commission may order a rnrrier lo provide rntes 
nnd services similar to those in nny contract which it finds Ihe ear­
lier did not make nvnilnhle to <* similarly situated shipper.

House amendment.—  The Mouse amendment pernuls rnrriers to 
enler into contracts wilh shippers. Once npproved, a contract is not 
subject to challenge.

First. enrriers mny enter into contracts filed wilh Ihe Commis­
sion (along with summaries to he made public) unless the Com- 
mirslon finds that the contract unduly impairs Ihe ability or Ihe 
carrier lo fulfill its common enrrier nhligntion lo  a complaint, un­
reasonably discriminates against a port or, in the rase o f  agricul­
tural commodities, the carrier hns unreasonably discriminated llu1 
complainant a similar contract under similar conditions or the con­
tract constitutes n destructive com petitive practice

Second, the Commission mny begin nn investigation within 3(5 
rinys o f the filing nf n contract on its own motion or on compliant. 
The Commission halt 30 davs following Ihe initiation o f a proceed­
ing lo  approve Ihe contract. If the Commission fails to act, then the 
contract is approved.

Third, if Ihe Commission determines thnt n carrier has refused lo 
provide na agricultural shipper wilh n similar contract, the Com­
mission mny order the enrrier to enter into such a contract wilh 
appropriate adjustments.

roilrtli, once n cnntiVicl has been npproved by the Commission, 
the Commission may tut require violation nf the contract except to 
require compliance under Ihe Commission or any court under the 
provisions o f this subtitle. The exclusive remedy for broach o f n 
contract entered into i mler lliis section is an action in a Stale nr 
tl S. district court, unless the parlies otherwise agree.

Fifth, during the f ir s , th rir years nfter passage o f the Ael, a car­
rier may enter into contracts for the transport at ion nf agririiltural 
commodities involving the utilize!inn o f enrrier ovvned or leased 
equipment not in excess "T 11! . cut nf the rapiiclly of such carri­
ers' owned nr leased eqi<i> rr.ftnt by major car type, exre it with ri • 
s|>oct lo a r <r trnct with a shipper t.f  over 1.0(10 enrs oi more |ier 
year for the prior three years in whicn case the carriei mny con-
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tract for more thnn 10 |K'rcont or the nverniic equipment utilized in 
the three yenr period. The Commission mny raise these limits.

Conference substitute.—The conference suhslitute adopts the 
Senate nmendment with several changes. The |>crrcntngo ol limita- 
lion on cars for contracts for agricultural commodities, is expanded 
to include forest products nnd na|H*r nnd is not limited to three 
yenrs afle,r passage o f  Ihe Act. However, Ihe Commission, as well 
ns nny olh-rr party, mny initiate a proceeding to modify this |>er- 
CC11 Inge limitation. Unreasonable diseriminntion with rcs[>ect to ag­
ricultural, forest product or paper shippers is defined for purposes 
of this section as thnt term is used in section 107-11 o f the Inter­
state Gmiinerre Act. A similar provision with respect to iiorls from 
the House nmendment is retained. The conferees stress that the es- 
tnblishmont o f  contrnct rntes is n significant aspect o f Ihe new free­
dom allowed to carriers to m nrk 't rnil transportation more effec­
tively. Therefore, the grounds for approving contracts hnve lieen 
intentionally limited.

The provision establishes a separate class o f rail service nnd 
thereby makes enrriers entering into such contracts Imth common 
enrriers and contract enrriers. Once a contrnct is npproved by llu* 
Commission or goes into effect because tlie Commission .ins not 
ncted within the specified time limits, the service provided under 
the contrnct is exempt, subject to Ihe specific limitation o f section 
1I12H, from e.ll regulation nnd all nf the requirements o f (he Inter­
state Commerce Act. However, the Commission is given the spetilic 
authority to limit the right o f  a rnil enrrier lo  enter into future 
conlrncts if it determines that such addilinnnl contracts will imiiair 
tlie ability o f  the rnil carrier In fulfill its common enrrier nblign- 
lions under Section l l l l l l  o f the Act. Once conlrncts nre npproved 
under this section, they nre to be enforced in the courts nnd not nt 
the Commission

Shippers who do not elect to er.‘.nr into contracts, or nre unable 
to do so, ore assured Hint carriers will have the same coinmnn car­
rier obligations ns in existing Inw. The percentage limitation on 
equipment for ngricultiirnl commodities, forest products nml paper 
result from problems experienced in providing adequate numtiers 
o f cars for the shipment o f  these products and nre intended to 
ensure thnt a rnrrier can meet its common carrier obligations 
These limits nre lo npply to nny type o f car which could prnclicahly 
Ik* usid for shipping agricultural commodities, forest products ur 
paper. However, they nre not intended in nny wny lo  imply a limit 
nn n carrier’s nhility to contract with respect tn other ly|ies of 
equipment.

While the Conferees intend In encnurnge shippers to contrnct 
they recognize the difficulty thnt smnll ship|M*rs mny have ill nego­
tiating contracts, nnd therefore, the Conference substitute adopts 
the Sennle provision establishing a railroad con trite I rnte advisory 
service. The Conference substitute nlso includes the Sennle provi­
sion which gives (he Conmissitin Ihe ability to order n carrier lo 
provide rates nml services similar ti- ’ hose In nny contract which it 
finds the carriers did nut mnke nvni- to to similarly situated agri­
cultural shippers, finally , the Conferr re  substitute includes a |»r«v 
vision which nllows ngriculturnl sliip|h rs tn challenge a contract on 
the grounds that the proposed con tra 't constitutes a destructive 
cniiqietitive practice. It should he noted that these provisions were
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included in recognition o f the fact that smaller shippers nrp per- 
tirularlv concerned about the market |Miwer o f their larger cnin|>et 
itors oner the contract rale provisions nre put into effect II is tlie 
intention, o f the Conferees that the Commission cnrefilly  review 
this asp*ct o f thr competitive situation in approving coat mcls.

The existing federal antitrust Inws npply to this section

s e c t i o n  i n s — d e m a n d  s e n s i t i v e  r a t e s

Senate b i ll —The Senate hill amends -lit U.S.C, 10727 to provide 
for the filing o f n demand sensitive tariff il? r<*psnnse to explicit or 
anticipated fluctuations >r ' — mod for roil services. The tariff 
would apply to n specif, u me 'n t nnd would include n m ini­
mum nnd minimum rnle. subject to innximum nnd minimum rnte 
regulation. The Sennte hill siiecificnlly excluded grain from this 
provision.

House nm rm tm rn l —The House nmendment repealed 40 U.S.C. 
10727 liecnuse o f the concerns raised by ngr. tulture interest groups 
'iltoilt the wny demand sensitive tariffs had icen implemented. The 
provision was originally included in llie -If Act to provide greater 
car utilization hv encouraging rail shippers to ship in off-peak, low 
demnnd Is-rlods. The repeal o f the demand-sensitive Inrilf authori­
ty should not lie construed by llu* Cumm'ssion ns n resolution of 
the enr utilization problems. The Commission hns other ways to 
nhale the serious problem or the declining car utilization in the rnil 
industry.

Conference substitute. —The Conference suhslitute adopts Ihe 
House provision. Tin* conferees direct the Commission to explore 
alternative methods o f improving enr utilization nml making rnil 
rond prices nnd services more responsive tn market condition" in­
stead of artificial regulatory restraints. However, Ihe Commi-cuon 
is on specific notice not to contravene tlie policy set out hy Con­
gress which is clearly In prevent demnnd sensitive rates hy nuy 
means to npply to ngriculturnl commodities.

A letter from Chairman Unskins on the Commission's existing 
nuthority in this nren is attached ns an nppondix.

SECTION 2 1 0 — PHASEOUT OF CAPITA I. INCENT IVE IIATF.S
Sennle In t l.— The Sennte hill repealed -111 U S.C 1072!!, which pro­

vides that if n capital incentive rate is approved by the Commis­
sion. sin'll rote not he found unreasonable nr discriminatory for fi 
yeonv A cnpitnl incentive rnle is Imsed on on investment hy a ship- 
|H*r, rail mail or interested third party «if $ I million nr m *ri* in rail 
related equipment or facilities. The intent of this provision was to 
encourage the negotiation or rates rolled ing individualized nml in- 
linvntive service and to create stability which would promote huge 
investments. Itegnlnlory complexities nnd ambiguities hnve tins- 
Irnled tin* intent of lliis section. Moreover, the explicit ailthori/a- 
tion o f contructs innkes this section unnecessary. ( npitul incentive 
rates filed not less than 110 days I cfure Ihe date of enactment 
would not hecoiiie effective, hut rates filed before that dale lemnin 
rlfecllve subject to the 5-venr limitation

House am endm en t—Tlie House nmendment repeals llu* capital 
incentive rate provision, hul preserves nil capital-incentive rales
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from chnlleng- ns unreasonable- nr discriminnlory if filed prior to 
the effective date o f this Act. subject to the 5-yrnr limitation from 
the dnte the rnle became effective, unless the p a ;. “  ( -rwise 
agree. The Commission mny. during the periml the rnte is in , feet, 
order the rate revised to n level equal to the incremental cost of

firoviding the transportation, if the Commission finds thnt the rate 
evel in effect reduces the going concern value o f the rnil enrrier
Conference suhstitute.-r'The  Conference substitute adopts the 

House nmendment.

SECTION 2 1 1 —  PERM ISS IVE I.IM ITEO  IJAR1I.ITY

Senate h i l l .—The Sennte hill amends 40 U.S.C. I07.’I0 with re­
spect to released rntes. Under existing law. the Commission is mi- 
tnorized lo  permit released ri'TS in enses where rates based on a 
declared or released value w> d he just nnd rensonahle under the 
circumsfnnces surrounding the transportation. Under this section, 
no carrier mny publish 'Ties based on the declared or agreed value 
without specific nulht /  from the Commission.

Under the .Senate hi rnil carriers may establish released value 
rntes subject to the provisions and procedures set forth in chnpler 
107. The effect o f  this change is to authorize the filing o f (V cli rntes 
without prior Commission authorization. In many instances, ship- 
pers hnve the resources to obtain insurnnce nt a reasonable price 
nnd to hoar at least n portion o f the risk o f lost damaged cargo 
Carriers and shippers should he nllowed to ngree nn a fair rale 
which explicitly takes into nccounl the risk of loss or damage.

Itnil carriers should lie able to negotiate for the type o f srrvire 
required nnd the raie to be paid for that service li is with thnt 
purpose in mind thnt this subsection has been ndded to section 
I07UO—to permit the establishment o f  released rates ns an nildi- 
tinrial apt inn nvnilnhle to shiiqiers nnd rnil enrriers Full value 
rntes will o f  course continue in effect for the use o f those shippers 
nml receivers which choose not to utilize released rnles established 
nnd filed under this provision or ngree to other terms ns part of a 
contract for services.

Itause nm rn ilm rn t .—The House amendment provides thnt rail 
carriers may establish rales fnr the trnns|iortntion nr property 
under which the liability of Ihe carrier for surh property is limited 
to n value established hy a written declaration nf the shippers nr 
hy n written agreement between the shipper and earlier, and surh 
ng'eem enl mny provide for a specified deductible fur nuy claim 
against the earlier fur loss nr dnmage to the property or delay in 
the transportation of surh property. The ability In use released 
rales inrhtding the deductible in an agreement, gives both the ship- 
|M*r nnd carrier greater fier.ibilitv with respect to negotiation of 
rates without hnrrassmeat and delay at the Commission.

The limine nmendment changes provisions o f  the Cnrmnrk 
Amendment, 40 U.S.C. 11707 concerning the availability nf s|M*rinl 
damages, comparative negligence standards for liability nnd Ihe 
time periml when rtaiins must he filed with the carrier and where 
netiom must he instituted ngninst a carrier under the Carmack 
Amendment.

Confem lce substitute,—The Conference substitute adopts the 
House provision with resp ,*ct lo  released rnles, incluiliag deduct I-
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hies, hut drops the references to the Carmack Amendment, except 
for venue provisions. Il ndds a study with respect to the need for 
the Carmack Amendment At the insistence nf several shipper 
groups, explicit statutory language prohibiting special damages was 
eliminated because s|s*cinl damages nre not permitted under the 
Cnrmnck Amendment

A provision regarding the changing o f  the existing case Inw that 
makes the railroad a 'oiost striclly liable, unless il can establish 
that il was neither egligent nor nnl Jinble under certain recog­
nized nbsolute defen rs. was d-opped and has lieen included in the 
studv. While the st* dv is lieing completed, enrriers nre not prohib­
ited f t .  — arguing > . the courts that the Cnrmnck Amendment wns 
intended si. common Inw standards nnd therefore, a com ­
parative negligence standard ought lo  he adopted.

The Conference substitute adopts the House amendment with re­
spect to changes in venue for Cnrmnrk Amendment cases. Hereaf­
ter, cases mny only lie brought in the court having jurisdiction over 
the originating enrrier's point o f origin, against the delievering car­
rier nl a court nl the principal place o f business nf the person enti­
tled In recover ngninst the carrier or having jurisdiction over Ihe 
point of destination, or against nn originating, intermediate or 
delivering courier in a rourl having jurisdiction ovcs thr point 
where the h .<s nr damage i i alleged to hnve occurred. Ih cause ex­
isting law (periods an action wherever the enrrier operates venue 
is virtually uncontrollable anil frequently, inconvenient.

The Carmack Amendment was eivictcd nl n different time with 
different factors affecting rnil enrr ers. Among other issues, Ihe 
studies should examine whether s|>ennl damages are being recov­
ered from rail carriers, nnd, whether rail carrier ougld I** he re­
sponsible for such damages in Ihe absence •**■» -j rlear showing, hy 
written agreement, thnt the enrrier was made aware o f certain 
foreseeable risks and hnd an opportunity to innke appropriate ar­
rangements.

Similarly, tin* studies should consider whellier it makes sense in 
I9H0 lo hold a carrier liable for 100 percent o f the damages even if 
llie enrrier wns only 10 percent nl fault. Current law makes n car­
rier telnliy lie,ole unless Ihe enrrier can slio.v tlml il was com plete­
ly free from fault and that the shipper's negligence was the sole 
cause 'if llie damages The study should consider whether it is up- 
pre.jirinle to follow the recent trend among the stales to adopt com ­
parative neg.lige.ic? standards, requiring each pnity tn lienr the 
costs of its own negligence. More than ii majority of slates lun de­
parted from prior law ,'unking liability nn all ur nothing id le .n a ­
tive The study should determine whether similar policy goals 
would require similar legislation with respect to common cnirier 
obligations.

Tlie studies should nlso address other Issues raised liy Ihe Car- 
mnrk Act, including the recovery o f attorneys’ fees, appropriate 
time limits, Ihe feasibility o f a "no-fault" system, ami proper venue 
requirements
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House am cn iln irn l.—The  House nmendment amends section 
107-11 to stale thnt differences between rntes, rules, or practices 
which result from different services do not constitute a violation of 
this section. The nmendment specifically exempts surcharges, ap­
proved conlrncts, separate rales for distinct services under 10728, 
rnil rntes applicable to different routes nnd customer solicitation 
expenses from being challenged ns discrim inatory The Commission 
retains its existing authority to regulate rnle relationships between 
nnd within ports.

Conference substitute.—The Conference substitute adopts the 
(louse nmendment. The Conference substitute will help ensure 
that, with the exception of the right o f ports to complain o f  unjust 
discrimination between nnd within ports nnd the special remedies 
provided for eertnin unjustly discriminatory conlrncts in new sec­
tion lOiS.'l, claims o f  unjust discrimination mny not bo used to 
hamper the development of sound econom ic rnte nnd service rein- 
lionshipn. The*conferees nlso expcvt the Commission to exercise its 
remaining [lower under section l()7<fl on ly where il is needed to 
prevent abuses o f  market power where diseriminntion ennnot be 
justified by differences in demnnd for services or costs.

_ The conferees intend thnt the reference to separate rnter, or dis­
tinct rnil services in this section shnll not nffect the Wichita  doc­
trine.

section u s —Kxr.MpTio is

Senate h ill. —The Sennte bill nmended section !0.rit).ri to provide 
thnt, where nny provision of the Interstntr Commerce Act is not 
needed to protect shippers I am the nbir-o of market |Hiwer, the 
"lim ited scope" restriction in the origin 'll section IliriOfl would not 
apply. The Sennle bill nlso removed the requirement Ihnt n pro­
ceeding be held in nil enses hefoie nn exem ption is granted.

The Sennle hill requires tbe Commission to provide nn exemption 
from regulation when il rinds Ihnl regulation is not necessary to 
enrry out the transportation |K ilie y  nnd the transportation or serv­
ice is either o f limiled scope or regulation is not needed to protect 
sbipjiern from the abuse of market imwer The Commission may 
not issue an exemption which will substantially lessen competition 
nnd coordination l>elwcnn water nnd rnil enrriers No exemption 
order shnll o|ierate to relieve railroads o f  their common enrrier lin- 
bilily for claims under •!!) U.S.C. 11707.

House amend/urn I .—The  House amendment amends section 
10505 o f  the Interstate Commerce Act and provides Hint the Com­
mission shall exempt n person or trnnsnction from one or more pn,*- 
visions o f the Act where il is not necesnnry to enrry out the rnil 
lrans|Hirtntion policy nnd where (I) Ihe trnns|>ortntinn or service is 
o f n limited scope or (21 the npplicntion or n provision is not needed 
to protect ship|>ers or receivers where there is nn absence o f  effec­
tive competition or (II) whore there is effective competition. Tlie 
iious,- bill, like thr Senate bill, removed Ihe requirement that a 
proceeding be lie1'’  n nil cases. The Commission is charged with 
the responsibility o f nclively pursuing exem ptions for transporta­
tion nnd service thnt comply with the section ’s standards.

The nmendment places certain limits on the ('om missiun’s au­
thority to grnnt exemptions, first, section 10505(0) provides con-
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crnctunl terms for liability and clnims consistent with section 
117(17. This limitation does not afreet the ability of n enrrier lo  
o ffer alternative terms nor give the Commission tfhe authority lo 
r<»quire either nnv s|*'cific level o f rnles or services based on Sec­
tion 117117, nor does it require the filing of those Iterms wilh the 
Commission. Second, the exemption authority may not lie used lo  
relieve a enrrier o f its obligation to protect the interests o f  em ploy­
ees. Third, under section 10505(0 the exemption nuthnrily mnv not 
lie us»d to authorise intermodnl ownership otherwise prohibited by 
this title.

Conference suhslitute .—'Tlie Conference substitute combines the 
Senate and House provisions. The bill permits exemptions w herev­
er regulation is nnl needed to prevent nbuses o f mnrket |>ower. re- 
cnrdless o f  the presence o f elTecl've competition. The policy under­
lying this provision is that while Congress has been nble to inden- 
tifv broad nrens of Commerce where reduced regulation is clenrly 
warranted, the Commission is more cnpnble through the adm inis­
trative process or examining specific regulatory provisions nnd 
prat*ices not yet nddressed by Congress tn determine where they 
enn l»  deregulated consistent with tbe policies of Congress. The 
conferees expect that, consistent with the policies of I his Act, the 
Commission will pursue partial nnd complete exemptions from re­
m aining regulntion. The conferees anticipate thnt through tbe ex ­
emption process the Commission will eventually reduce its exercise 
o f  authority to instances where regulntion is necessary to protect 
ngniusl abuses of mnrket jHiwer where other federal remedies nre 
inadequate for this purpose. Particularly, the conferees expect that 
ns '.nnny ns possible o f the Commission's restrictions on changes in 
pr'.ces and services by rnil carriers will he removed and that tbe 
Commission will adopt n policy o f reviewing carrier nctime. utter 
the fact to correct nbuses o f mnrket power.

-'or these reasons we nlso expect thnt except to tbe extent neces- 
sm v to com ply with subsections (el nnd (gl of section 10505 nl title 
d!> U.S C. ns amended by Staggers Rnil Act of I'.IHt), nn exem p­
tion order issued hv the Commissim. prior lo tbe elfeclive dnte of 
tin* Staggers Rnil Act o f 1980 shall remain in full force nnd effect 
unless revoked pursuant lo  subsection (d) o f section 10506 o f title 
•III U.S.C. ns nmended.

SUCTION 2 1 1— INTItASTATE IIA TM

Sennte h i l l .— The Senate hill amends section 11501 to reaffirm 
both that the Commission's power in this area is only ns otherwise 
authoris'd  by this title nnd that the States' |H>wer ennnot conflict 
with Ihe Federal regulatory scheme.

First, il amends section 11501 to lim it the Commission s authori­
ty to prescribe a rate or effect other action which is inconsistent 
with its ta le  regulatory authority ns limited by the ad

Second, it reaffirms thnt where the Commission has withdrawn 
its jurisdiction to regulate, the State could not assume such ju ris ­
diction. . . .  .

Third, it provides thnt to the extent States do have jurisdiction, 
they nre to regulate in accordance with the transportation policirs 
set forth in the net.
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Finnlljf. il shortens the time in which n failure liy the State to 
net on nn intrastnte rale nllows Commission action.

House amendment.—The Mouse nmendment am ends sections 
11501. 10IIKI, and 10.101 o f the Interstate Commerce Act hy exempt- 
inn rail carriers from the provisions o f section 11.101 (a) nnd by 
adding provisions making the Commission's nnd certified States' ju ­
risdiction over intrnstnte nnd interstate rnil carrier rates, classifi­
cations, rules nnd practices and thn remedies provided hy ihe Act 
exclusive.

First, it amends section ll.KIKn) o f  the Interstate Com m erce Act 
to exempt rnil carriers from present provisions lor Commission ju ­
risdiction over intrnstnte enrriers.

Second, il amends section 11.101 by adding new provisions which

Erovidc thnt only Slate authorities whose standards and procedures 
nvc been certified by the Commission may exercise jurisdiction 

over intrnstnte rnil rates, classifications, rules nnd practices. Intra­
stnte rail transportation not subject to the jurisdiction o f  a certified 
Stale authority ir subject to the jurisdiction of the Commission. In 
no event may n Stole authority exercise jurisdiction over general 
rnte or infintien-based rnte increases. Decisions of State authorities 
mny be nppealed to the (Commission if not in accordance with this 
subtitle.

Third, it amends section lOIO.'ltn) to make explicit thnt where the 
Inlcrstnto Commerce A ct provides nn exclusive rem edy, such 
comedy is not in nddition to remedies under another Inw or nt 
common I rev.

Finally, il nmends section 111.101 by ndding n new paragraph pro­
viding thnt the jurisdiction nf the Commission nnd o f  certified 
State t.uthorilies over rail transportation, ns well as the remedies 
provided with respect to rnil rnles, classifications, rules and prac­
tices are exclusive.

Conference substitute.—'The Conference substitute adopts the 
House nmendment, except that the Commission's power to adjust 
intrastnte rales ie relnined in the event thnt actions hy certified 
states impose n burden on intrastnte commerce. The conferees' 
intent is lo  ensure that the price nnd service flexibility and .'•eve- 
nuc ndequacy goals of the Act are not umlcrminrd by slate nv .ila - 
lion o f rales, practices, etc., which are not in accordance with rliese 
goals. Accordingly. Ihe Act preempts state authority over rail rates, 
classifications, rules nnd practices. States may only regulate in 
these areas if they nre certified under the procedures o f  this sec­
tion.

The remedies nvnilnhle ngninst rnil enrriers wilh respect to rnil 
rales, classifications, rules nnd practices nre exclusively those pro­
vided hy the Interstate Commerce Act, as nmended, nnd nny otlie- 
federal statutes which nre not inconsistent with the Inlerstnte 
Commerce Act. No stnle Inw or federal or stale com m on Inw reme­
dies are nvnilnhle.

SUCTION J i n — BUSINESS KNTKRTA ’ WMKNT RXI'KNSF.S
Semite b i l l .—No provision.
House n in rm lm eid .—The House amendment adds n new section 

107.11 to subelmpt/ r III o f chapter 107 o f title 111 U.S.C. to provide 
tlinl business so'icilntion or entertainment expenses incurred by
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rnil carriers tlo not constitute i/legal rebates or discrimination, if 
these expenses would be legal when incurred bv a non-Commission 
regulated entity. The House nmendment treats rail enrriers in n 
similar manner as other businesses.

To discourage excessive solicitation or entertainment expenses, 
these expenses nre not to he taken into account in determining the 
cost o f service or the rale bnse for rnte regulation purimsos.

Tlie Commission is directed to institute n rulcmnking proceeding 
to establish standards nnd guidelines for authorized expenses under 
this section.

Conference substitu te — The Conference substitute follows House 
nmendment. It amends Section 107.11 or Title d!) U.S.C., which was 
ndded by the M otor Cnrrier Act o f I t IR O , hy striking out "other 
than trnnspe.cation by rail". In nddition, Sunsection (b) or Section 
21.1 makes clear thnt Section 107.11 should Im* construed so ns to in­
clude an; permissible business expense that wns incurred prior to 
the effective dnte o f  this Act (other thnn expenses on which n pon- 
nlly has been paidl or that is incurred on or after such dnte.

S F .C T IO N  2 1 R — F F F IC IF N T  M A R K F T IN I3

Sennit b i ll .—T h e Sennle bill amends -I!) U.S.C. 107(?2(cM3t to 
permit new or increased rntes to lierome effective 20 dnys after the 
notice of such rnte is published nnd filed, hut delayed the effective 
dnte of this change for 00 dnys. The Senate hill also lenves ron- 
tracts nnd demand-sensitive tariffs subject to the provisions of ex­
isting law that require thnt tariffs shnll not liecome effective on 
less than .70 days notice.

I lo  ise amendment.—The  House amendment reduced the period 
nfter which tariffs increasing rate? can liecome effective to 10 duvs 
nnd the period after filing tnriffs which reduce rales can become 
effective to 1 days after filing. The house nmendment nlso permits 
the Commission to reduce llie notice period if cause exists. The 
House amendment establishes n separate filing procedure for con­
tracts in the contract section.

Conference substitu te .—The Conference substitute permits tnriffs 
increasing rntes to become effective li|ion 20 dnys notice and tariffs 
reducing rates to become effective U|wn 10 days notice. The Confer­
ence substitute does not change existing law which permits the ef­
fective dates of tariffs to he reduced upon cause shown.

SF< ?TU IN  2 1 7 — JO IN T  R A T FS

Senate lu l l .—T h e Senate bill authorizes n carrier to publish n 
sutchnigc without the concurrence of other carriers if (lie sur­
charge is npnlied iu equal dollar nmonnls to all o f the routes par­
ticipated in by thnt enrrier between the same points lie 1 if nil in­
crease in joint rates, to all o f its competing su i-1 '  routes be­
tween each such origin nnd destination. T '" j clie- in revenues 
shall accrue solely lo  Ihe carrier applying the ' . . . r '  urge.

The proposing enrrier must give -1.1 days’ until to other carriers 
parly to tin 'oint rate.

A carrier which participates in any route subject to n surcharge 
may hy tariff cancel the application of such surcharge to any route 
if such carrier demnnslrntes thnt, under the applicable joint rnte
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without the surcharge or under n new lawful rate or division con­
curred in hy the carrier, the surcharging carrier's revenues fnr ils 
participation over such route nre less than 110 percent o f  its vari­
able costs

A carrier mny not apply a surcharge unless, for 1 year prior lo
the surcharge, it has participated in ail increases in rates o f gener­
al applicability agreed lo  hy other parties to the rates.

Only the carrier proposing a surcharge shnll he required to
defend the surchnrge. and the lawfulness o f  the surchnrge shall he 
determined without regard to the amounts received and the serv­
ices performed by other carriers party to the joint tariff to which 
the surcharge is applied.

A rnil enrrier mny, without the concurrence o f  nny connecting 
rnil carrier, publish surcharges applicable to traffic originating or 
terminating U |m n  nny line o f rnilrond originating n n d  terminating 
less thnn II million grass ton miles o f trnlfic per mile in llie most 
recent cnlendar yeor for "which traffic data are available if. prior lo 
the npplicntion o f  nny such surchnrge, ihe through chnrges applica­
ble to trnlfic to nnd from nny such line do not provide the sur­
charging carrier revenues adequate to cover Kill percent nf the rea­
sonably expected rosts lincluding the cost or capita!) of continuing 
lo opernte ihe line involved. The change in revenues resulting from 
nny such surcharge slinll nccrue solely to the enrrier applying the 
surchnrge.

A enrrier mny cancel Ihe npplicntion o f a joint rnte to nny 
through route without the concurrence o f nny connecting carrier 
unlrss nnolher enrrier pim y lo the rnte over that route demon­
strates that the canceling carrier's share o f  revenue under ,'he can­
celed rnte is not less than III) percent o f llie canceling carrier's 
vnrinble cost o f providing service over that route.

The enrrier would be required to provide nn estimate to clnss III 
enrriers or other parties upon a showing o f  good cause in develop­
ing necessary data to challenge surcharges. The Commission's Spe­
cial Council is authorized to assist class III carriers in art ions 
brought under this section.

House nmendment. —Consistent with the goal nf preserving n fi­
nancially stable, private sector rnil system set forth in section II of 
the nmendment. section M01 establishes procedures liv which rail 
enrriers which do not earn adequate revenues under existing joint 
rntes and divisions can surchnrge such rales nr cancel their appli­
cation to particular routes without the concurrence o f oilier carri­
ers. The purpose o f this section is to insure thnn no rnil currier will 
bo compelled to enrrv goods unless ils sluire of the revenues from 
the joint rate, including any surcharges, is nt least 110 percent of 
the enrrier's vnrinble cost o f  providing the particular services in­
volved In nddition. for light density lines owned hy n single carrier 
.••llich carry less than It million grass ton miles per mile nf traffic, 
this section nllows such n enrrier to apply surcharges to recover in 
full its reasonably expected costs or providing services over such 
lines.

With res|H'ct to ii particular route to which n surchnrge hns hern 
applied under suhsi 'tion (ill or lo  which the application o f  n joint 
rnte has been cancelled, seciion HOI nllows connecting enrriers who 
participate ill the route or shippers who demonstrate Ihnl they 
linve no competitive alternative to the route to respond to provide
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revenues lo  the surcharging nr canceling enrrier in excess o f 110 
percent or that carrier's variable cost. Alternatively, the connecting 
enrrier may agree to a new division or new lawful rnte or the carri­
er or a shipper in an affected route may |ielitinn tlie Commission lo 
establish a new rnte which is sufficient to produce revenues equal 
lo 110 percent o f the vnrinble cost to llie enrrier proposing the sur­
chnrge or cancellation. Under either nlternntive, the surchnrge 
would be cnnccllcd or llie npplicntion o f tbe joint rule continued Tor 
thnt pnrticulnr route. A surchnrge to n light density line mny be 
challenged by n shipper who hits no competitive nlternntive to such 
line on the basis that the revenues generated exceed the surcharg­
ing carrier’s reasonably cx|iected ccsts o f providing services over 
llie pnrticulnr line nr Hint the shipper is bearing nn unreasonable 
proportion o f  the reasonably expected costs. Spec.’nl provisions nre 
nlso included in section H01 to protect class III carriers from unfnir 
competition a» n result o f nction token by nnollicr carrier under 
this section.

.aE c riO N -n v -SKC T tO N  A n a l y s is

Sertinn ,101. This section ntnrnds chnpter 107 o f title I!) by adding 
n new sertinn lt)7ll.rin which provides standards nnd procedures for 
surcharging nn existing joint rnte or for canceling the application 
of n joint rnte to a particular route lo  incrense revenues for rnil 
cnriiers earning inadequate revenues from existing joint rates nnd 
divisions.

Subsection (a) nulhoriz.es n enrrier to apply n surchnrge increas­
ing or decreasing 'lie  joint rnle for n particular movement between 
two points without the concurrence o f  other parties lo  the joint 
rule provided llie surchnrge is npplicd in equnl dollar nnioutiL- lo 
all routes for the movement under the joint rnte in which Ihe stir- 
charging carrier participates nnd. if the surcharge increases llie 
rule, to nil single line routes o f  Hint carrier between the same 
isiints. A connecting carrier may cancel Ihe npplicntion o f n sur­
charge lo n route in which il participates hy demonstrating that 
Ihe surcharging carrier's revenues over Hint route without the sur­
charge exceed lit) percent of the surcharging enrrier's variable cost 
or hy putting into effect n new division or n new lawful rnle which 
provides the surcharging enrrier 110 perrenl o f  ils vnrinble cost. In 
nddition, n shipper showing Ihnl it has no competitive alternative 
lo iliat route nnd a carrier in the affected route, mny petition Ihe 
Commission to cancel the application or a surcharge tn a particular 
route by showing thnt the surcharging carrier s revenues wilh the 
surcharge exceed 110 percent or vnrinble cost. The Commission 
must then authorize the surcharging carrier to npply a surcharge 
sufficient tn generate revenues equal to 110 percent o f  the sur­
charging carrier's variable cost. The right of surchnrge may be ex­
ercised hy a particular enrrier only once n yenr for n particular 
movement nnd only if Ihnt enrrier lias participated in nil generally 
applicable rale increases to that Joint rule fur one year prior tn the 
su rclinrgo.

S".‘./section (b) authorizes a surcharge applicable lo traffic which 
orginnles or terminates upon a light density line, owned hy a 
single carrier, which enrrries less than .1 million gross ton miles of 
trnlfic per mile per yenr. The surcharge mny he nppl«*d (in differ-
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cn t am oun ts to  d iffe re n t t rn ffic  in o rd e r tn op tim ize  m a rke t rc ln - 
tionnhi|>s i f  necessary) w heneve r the  revenues u nde r ex is ting  rn le s  
do not cove r 110 percen t o f  the en rr ie r 's  vn rin h le  cost o f  t ra n sp o rt ­
ing t rn ffic  to  o r  from  the  lin e  p lus 100 percent o f the  e n rr ie r's  re a ­
son ab ly  expected costs (in c lud inR  the cost o f  cnp itn l) o f opern tinR  
the lin e . A sh ippe r located upon n ligh t d ens ity  lin e  to which n su r- 
chnrRO is app lied  mny pe tition  the  Com m ission  Tor two k inds o f 
re lie f: ( I t  i f  it  is estab lished  thnt the revenues generntnd by the  su r- 
churRC pxceed 100 percent o f  the vn rin b le  cost o f  Irn n sp o rtinR  t rn f­
fic  to nnd from  the lin e  p lu s n il the  re asonab ly  expected costs o f  
con linu iitR  to  oporn te  the  lin e  (in c lud inR  n o rm a lized  m nin tennnce 
nnd the  rep lacem en t cost o r  equ ipm ent), the Com m ission  mny 
reduce the su rchn rRe lo  the leve l needed to Renern te such rev ­
enues; nnd (2 ) i f  it is es lnb lished  thn t the com pln in iiiR  sh ippo r 
w ou ld , by v ir tu e  o f  the  su rchn rRe, benr nn un rea son ab le  p rop o rtion  
o f  the  re asonab ly  expected costs o f  opern tinR  the lip id  d ens ity  lin e , 
the C om m ission  m ny re a llo c a te  the su rchn rRe am ong the t rn ffic  
o rm in n lin g  o r  te rm inn tinR  upon the line.

Subsection (c) authorizes n carrier to cancel tin1 application o f n 
joint rnte to a pnrticulnr IhrouRh route subject to that rnte. An­
other enrrier participating in that route the Commission, upon 
petition o f  n shipper having no com peti'.ve alternative to tbe route, 
may prevent (he cancellation upon tlr; snme demonstrnlion or by 
putlitiR into effect tiie same typo o f  new rnle or division necessary 
lo cnncol n surchnrRe under subsection (nl. When n cancellation is 
prevented in this manner, the Commission shnll consider the can­
celling tariff under the provisions o f existinR law relative lo the 
cancellation o f  joint rales. IT a cancellation becomes effective, tlie 
cnnceliiiR enrrier may establish n local or proportional rale for Ihnt 
movement. Any through rnle or which that local or proporlionnl 
rate in a part will divide ns the separate factors o f llie tbroURh rnle 
nre made and not by prescribed divisions

No m a t t e r  w h e n  a  s u r c h n rR e  o r  c a n c e l la t i o n  is  c h a l le n g e d  u n d e r  
th i s  s e c t io n ,  ( b e  is s u e  t o  b e  d e r id e d  b y  t h e  Commission is  w h e t h e r  
th e  s u r c h n rR e  o r  cnnrellnlion m e t t b e  s t a n d a r d s  o f  t h i s  s e c t io n  nt 
t h e  t im e  it w a s  f i le d  n n d  n o t  n t t h e  t im e  i l is  r h n l le i iR c d .

Subsection (dl provides that revenue changes resulting from sur­
charges shall accrue to the surcharging carrier. Upon demount ra­
tine by an intraterritorinl connecting class III carrier particularly 
in a surcharged route, nnd in the absence of any increase in the 
Jnint rnte, revenues resulting from a surcharge under subsection till 
in excess o f lit) percent o f  vnrinhle cost over that route will lie di­
vided with intrnterriurinl connecting class III cnt Hers In Ihnl route 
on the basis of existing divisions. This section dm not apply to rev 
onues resulting Irom the diversions to n fine but only to revenue 
directly accruing from the surcharge.

.Subsection to) provides that, when a enrrier puts into effect a 
new rale or division iu order to prevent n surcharge or cancellation 
from Inking effect over ii particular route, other carriers ci.n re 
quire similar concessions on other routes under Ihe same joint rnle 
in which they particpate, subject to the limitations set forth in this 
subsection.

Subsections Ifi through (lit set forth ancillarv provisions with re­
spect lo surcharges and cancellations regarding notice, elfect upon 
other sections of title -I!), and access to infornitinn from the Com-
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mission regarding revenues nnd vnriable cost. In pnrticulnr, subsec­
tion (gl provides Hint, except where specifically provided in this sec­
tion. the Commission mnv not remedy a surcharge or cancellation 
found to violate another section o f title -I1.) in a wny which would 
require a carrier to provide service nl less Ilian III) iiercent oT vari­
able cost tor reasonably expected costs in the case o f n light density 
line).

Subsections ( i )  through Ik) set forth spi'cial remedial provisions 
nvnilnhle lo class II! rail enrriers relative to surcharges under sub­
section (n) or cancellations under subsection (c). These provisions 
allow aggrieved class III enrriers lo protest surcharges or cnncelln- 
tions which nre alleged to be anticompetitive, which will unduly 
affect the complaining enrrier's ability to earn nn adequate rnte of 
return or which create unreasonable differences in existing rales, 
in these limited circumstances the Commission may order relief 
which requires n surcharging or canceling enrrier lo carry trnffic 
at less than 110 iiercent o f variable cost if il determines thnt such 
relief is warranted by tbe public interest in preserving rail service 
or ensuring competition among rail carriers.

Subsection ( ’,! requires the Commission, upon petition by n par­
ticipating class II or III rail carrier, to prescribe a new compensa­
tory through rnte when the npplicntion of n jnint rate to a through 
route is canceled under subsection (c).

Subsection Im) sets forth the method for determining variable 
cost for purposes or this section.

Subsection (nl provides that Ihe authority to m a k e  surcharges 
under subsection ta) expires three yenrs after the effective dale of 
the Act (unless extended for one nddilionnl year by the Commis­
sion), but that surcharges mnde before the dnte will c o n t i n u e  to lie 
Inwful.

HflNATK AMKNI1MHNT TO HOU8R AMKNI1MF.NT— NO PltOVIRION

Cnilfetvnci' substitute.—The Confere ice substitute adopts the 
Mouse substitute, wilh modifications. Today, most o f the property 
transported t*v rail moves over through routes subject to joint 
rnles, and tbe revenue derived from these movements is divided 
among Ihe participating carriers according to divisions generally 
prescribed by the Commission. The existing joint rates and divi­
sions do not nllow some rail carrieia to recover even the variable 
cost o f providing transportation services on certain through routes. 
Under existing law, unless all carriers participating in the joint 
rnle concur, these rates and divisions can be changed only by pro­
tracted proceedings before the Commission 

Two of the major problems caused by Ihe existing joint rate 
system are Itxi low rnte divisions ami n proliferation o f uneconomic 
routes protected by the archaic "comm ercial closing" doctrine 

The Conferees intend Ihnt the conference substitute will alleviate 
these problems in part by assuring that a carrier, with a minimum 
of regulatory Interference will be able, by applying surcharges or 
directly cancelling routes, to either earn revenues over all lilies 
equal to or exceeding I III percent o f unadjusted KIM formula vari­
able costs or to close routes not providing this level o f earnings 
and. in Ihe case o f railroads earning less than adequate revenues 
w ith  lines carrying less than .'1 million gross Ion miles, lo cover all
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the costs o f  operating those lines. The same holds for rnilronds 
earning adequate revenues, except only tvith respect to lines carry­
ing less than 1 million gross ton mill's.

With regard to •surchnri'es on lif'tit density lines, the conferees 
intend that such surcharges may r.ot be imposed in a manner 
which would require shippers to pay for extraordinary occurrences 
(i.e. bridge washouts, landslides! iu n short |>eriod o f time. The 
Commission's proceeding should address this issue.

These provisions nre intended lo insure these results hul they in 
no way imply nn intent on the part or Conferees that a carrier's 
existing rights under the Act to secure improved earnings over S|>e- 
cific routes should lis limiled. The Conferees recognize thnt a carri­
er cannot remnin healthy only earning revenues at these levels, 
but believe that nl this time ihe extraordinary provisions o f this 
Bcction are only needed to nttnin the revenue levels specified in 
this section and that exi ting remedies, assuming the Commission 
chooses to administer them in order to realize Ihe revenue adequa­
cy goals o f the Act, should he ndequnle to remedy other joint route 
nnd division problems.

The key to the success of these provisions will be the ease with 
which they mny be implemented by n surcharging or cancelling 
carrier. The Conferees intend Ihnt ihe revenue levels guaranteed 
hv this section lake precedence wherever possible lo competing 
claims nml that only where action is essential to protect vital 
public interests should (In' Commission or the Court act to frus­
trate the implementation of these provisions.

Administrative fensiliility is nlso Ihe reason the conferees have 
selected formula costs for use under nil provisions except where 
otherwise specified; nnd the conferees encourage ihe Commission 
nnl lo  permit cost deludes lo delay Ihe policy o f this Act that carri­
ers earn the full anil reasonably expected costs of providing service 
on lines carrying less than .’I million gross ton miles for revenue 
inadequate enrriers and I million gross Ion miles lor revenue ade­
quate carriers. Only if carriers are able to cover all these costs can 
they ex|M'ci tn begin to invest to provide the service on which our 
nation's commerce depends.

In determining which enrriers qualify as class III carriers, .'he 
Commission shall exclude any revenues not earned from freight alt­
erations, specifically excluding revenues from passenger service.

All o f Ihe provisions as described In the House nmendment nre 
nvnilnhle for class III rail carriers.

K I .C r t i lN  2 t B  — KX I'K .IHTK .II D IV IS IO N  O K  IIK .V K N U K S  I ' l lO C K K I I IN C S

Semite h I I .—The Sennle hill amended section IH7lirilcHll o f Ihe 
Interstate Commerce Act hy requiring the Commission lo complete 
nil evidentiary proceedings to adjust Ihe division o f joint rail rales 
within nine months iT the proceeding is brought on complaint nr 
within IH months il I hi; proceeding is initialed by the Commission. 
The Commisr.iun is required tn lose  final action hy the IKIIlh day 
after Ihe completion nl evidentiary proceedings unless the Commis­
sion requires mure time in which case it must report ils reasons to 
Congress.

However, when the divisions proceeding involves a rail, and in re- 
organization or a contention that tin* divisions nl issue do nnl rover
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the vnrinble costs o f  bundling the traffic, the Commission must 
give tlie proceeding preference over nil other proceedings and must 
take action within the earliest practicable time. In no event may 
the Commission fail to act more than 100 days after (he completion 
of the evidentiary proceedings.

House an irm lm en t.—'The House nmendment is the same ns the 
Sennte bill except it exempts division proceedings involving joint 
rntes participated in hy class III carriers.

Conference substitute.—'The Conference substitute adopts the 
Sennle provision, except that for n three-year |>erio<l the expedited 
divisions provision shall not npply to clnss III carriers. Tbe confer­
ees intend that the Commission will modify its regulations govern­
ing divisions proceedings lo insure that profiling requirements do 
not fruslrnto tbe purpose of the Congress lo  expedite divisions pro­
ceedings ns much as possible. Tbe conferees also expect tbe Cnm- 
mission to examine closely alternative means o f dividing revenues 
nmnng carriers in n manner which might better reflect market con­
ditions thnn the erode, across the board divisions which now npply 
regardless o f the specific economic conditions or the enrriers in­
volved and the mnrkcLs they serve.

8F.CTION 119— HATH  n illlF .AU S

Sm ote  h i l l .—  The Sennle hill modified some o f the activities 
which a rate bureau may permit its members to engage in if it is to 
be npproved by llie Commission.

First, intrastnte rates affecting interstate commerce mny lie set 
collectively in llie same manner as interstate rntes.

Second, the extent o f enrrier discussion o f  single line rales and 
interline rates related to a particular interline movement i de­
fined mid limited.

Third, sound recordings or transcripts must be kept o f bureau 
proceedings, submitted to the ICC nnd mnde nvnilnhle lo nny other 
federal agency wilh jurisdiction,

House am em lnient.—T lio  House nmendment modified Ihe activi­
ties which a rnle bureau mny |>ermit its members lo engage in if il 
is to lie npproved hy the Oimmisslnn and its members nre lo lie 
immune from Ihe application of the nntitrust laws.

First, nil carrier may discuss, vote or agree on single line rales 
proposed by another carrier. The Commission may allow surh dis­
cussions for general rale increases only if il finds Ihnl. the imple­
mentation of the limitation is not feasible.

Second, no carrier may discuss a joint line rnle unless it practica­
bly participates in (ho movement. The term "practicably partici­
pates" is to he defined hy llie Commission.

Third, alter January I, IHH-I, or earlier, if the Commission de­
cides, unless the Commission finds it is not feasible, no carrier may 
discuss a join t line rnle where there lire two routes between llu1 
same end points, except with ii rnrrier that forms part of a particu­
lar single route.

Until January I, ItlHII, such carriers mny discuss general in­
creases fur joint rules and broad tariff charges, If the rate liuieau 
has a special procedure allowing shippers to comment prior to Ihe 
tiling of the tarilf wilh the Commission.
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Fourth, employee protective provisions nre provided Tor rnle 
hurenu employees affected hy (his section.

Fifth, in any proceeding iti which nn antitrust violation is alleged 
concerning n rnil enrrier the party making the allegation shnll 
hnve the burden o f proving the violntion by clear and convincing 
evidence. Proof o f the violation may not rest on or he inferred from 
evidence Ihnt two or mor~ carriers acted together with respect to 
nn interline movement and that one or the parlies look similar 
action with respect to a competitive route.

Sixth, transcripts or sound recordings must lie kepi o f bureau 
meetings nnd submitted to the ICC nnd made nvnilnhle to other 
federal agencies with jurisdiction.

(\n\fercnce substitute.—"The Conference substitute adopts the 
House nmendment with modifications. The Commission shall 
define "practicably participate" for determining when n carrier 
participates in n movement. The Conferees believe thnt rnilronds, 
shippers. nr.d consumers will heniTil from increased rnil to mil 
competition, nnd expect thnt the Commission wilj interpret the 
term in n manner which encourages competition while maintaining 
a rail system which lunclinns efficiently.

The Conference suhslitute extends the dale hy which the Com­
mission must eliminate general rale increases hy one year, tn Jan­
uary t, IHH-I. (leneral rale increases are also limited to inflationary 
cost increases, little bureau discussions are limited to joint move­
ments where carriers have an actual interline movement hy Janu­
ary 1, I M  i, unless the Commission nets sooner. Car compensation, 
demurrage, and car allowances are not considered single-line rales

Tlie Conferees wish lo emphasize (hat nothing in the new law 
will prevent a carrier from publishing broad territorial rnte 
changes in a tariff.

Ilecnusc of the requirement the' e .'rr ien  concur in changes to 
joint rates, carriers must talk to compeCitors about interline movi • 
inrnls it; which they interchange. That rri|uirement could falsely 
lead to conclusions about rate agreements that were lawfully dis­
cussed. To prevent such a conclusion the Conference substitute pro­
vides procedural protections about lawful discussions and resulting 
rales. Tlie Conferees intend that these prelections iie construed to 
insure lliat remedies for iinti-compelilivc activities remain under 
existing laws.

suction aao—t.iiNtt and  siiost hal-i. tiiansi'oiitation

Sennle h i ll .— No provision
lln iiae ninenilinenl.—The House hill amended section 107215 hy 

limiting the provisions o f existing law to rales applicable lo grains, 
soybeans, rice or cotton or to situations iu which tin* Commission 
determines that competition exists between rail and water carriers 
mid the provisions nre necessary lo prevent noli competitive behav­
ior. The House amendment also repealed Itl72l!(c) wliieli limiled a 
rail carrier's ability to increase a rate which Imd lieen previously 
decreased lo meet water carrier competition.

Conference substitute.—'The Conference substitute repeals 
I072(5(c). The conferees repealed this subsection in order to enrour- 
nge flexible nod innovative pricing by railroads. The conferees' de­
cision to otherwise retain the existing section 11172(5 is not to lie

4 1 4 6

STACKtilt.S IIAII, ACT OF I'.ISO 
P.L. !ir-44H 
jpar.c II5|

construed to indicate thnt the Commission is not to take stejis con­
sistent witli the policy o f this net to reduce bnrricrs lo mnrket-ori- 
ented pricing without the need for prior Commission npprovnl.

SECTION 221 — RAILROAD ENTITY
Senate h i l l .— The Senate bill changes existing law to permit 

easier entry, consistent wilh the |w!icy o f this Act to encourage 
greater reliance on innrkelplncc forces thnn on government regula­
tion.

Under present law, the Commission mny authorize the construc­
tion o f n rnilrond only if il finds that llie public convenience nnd 
necessity "require or will lie enhnnccd" by (lie construction. This is 
a more stringent test thnn thnt npplied to either the abandonment 
o f  rnil lines nr mergers. There does not nppenr to he nny reason 
why the Commission should apply a more difficult standard for the 
construction o f new facilities than for the nlmndonmenl o f  old facil­
ities. The Senate hill changes the test npplied by the Commission 
from "require or will tie enhanced" lo "require or permit".

When n rnilrond hns lieen issued a certificate o f public conven­
ience nnd necessity hv Ihe Commission nnd where the construction 
or extension o f that line would cross mini her carrier, it is unclrnr 
whether the second rnilrond could block the construction hy refus­
ing to let the first rnilrond cross another carrier. The Semite hill 
provides thnt when n railroad hns been issued a certificate of 
public convenience nnd necessity, nn other railroad may block con­
struction hy refusing to let the first rnilrond cross its property, pro­
vided that the construction mid operation do not materially inter­
fere wilh the operation o f the second rnilrond and Ihe owner of the 
dossing line compensates the owner o f the crossed line. If the mil- 
roads crn oot agree on llie terms o f coni|M>nsation, the Commission 
mny cstiblish  the compensation.

Ifnnse  ninenr/nient.—The House nmendment chnngos thn stand­
ard under -HI U.S.C. lOflOI for tlie construction nr extension o f  a 
rnil line frnm requiring tlie Commission to find that tlio "public 
convenience nml necessity require or will Is’ enhnnced" hy the con­
struction or acquisition (or both) nml the operation o f the railroad 
line to requiring the Commission to find that the "public conven­
ience and necessity permit Ihe construction or acquisition” . The 
House amendment permits one railroad that has been issued ii cer­
tificate nf public convenience and necessity to cross the prn|H-ily o f 
another carrier if tlie construction does not unreasonably inti rfere 
witli llie operation o f the crossed line, llie operation does not irate- 
rinlly interfere with the n|>erntion o f the crossed line nnd the 
owner o f the crossing line cniiqiensntcs the owner of the rr.isaed 
line. If the carriers are unable to agree to Ihe terms of o|s>ration or 
roinpcntmtinn, either parly may submit the matters in dispute to 
the Commission. The House amendment requires the Commission
10 impose employee protection under -III U.S.C. 11.'1-17 upon nnv rail 
carrier pro|H)sing to both construct and operate a new riiilroiai line.
11 n rail carrier rearranges or adjusts its work force in anticipation 
o f n transaction wilh Ihe purpose of depriving nn employee nl liene- 
fits under this title, the provisions of 'h is  title npply to such em­
ployee.
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Conference substitute.—'Thr Conference substitute ndopts the 
House nmendment. hut makes employee prated ion discretionary 
nnd drops the provision regarding deprivation o f employee benefits 
in anticipation o f a transaction. The Commission does not have au­
thority over the construction, acquisition, operation, abandonment, 
or discontinuance of spur, industrial, team switching. or sidetracks, 
if the tracks are located, or intended to he located, entirely in one 
state (•!!! U.S.C. IIIII07L The Committee does not intend that new 
subsections added to 4!* U.S.C. ICIM01 shnll expand the Commis­
sion's jurisdiction. If the construction or extension o f a line of rail­
road would be otherwise exempt under d!l U.S.C. 10!IHI, there 
should Ire no reason to obtain a certificate o f public convenience 
nnd necessity even if the constructing railroad reaches a voluntary 
onreement to cross another carrier's line. Only if a dispute is sub­
mitted to the Commission would there he a need to obtain a certifi­
cate o f public convenience nnd necessity. This certificate could Ire 
sought nt the same time as the dispute is submitted to the Commis­
sion. The Conferees wish tn emphasize thnt if a certificate would 
not otherwise be required under section 10*107, the certificate 
should be issued routinely nnd that its purpose is O'- .o  a— zre Com­
mission jurisdiction under lODOKdr nnd 121 to nssu.e that the cross­
ing carrier has its right to serve a shipper sanctioned by the Com­
mission.

SECTION 2 2 2 — SERV ICE D U R IN G  rE R IO IIS  OE PEAK IIEM AN II

Senate lu l l .— bln provision.
Ilnusc amendment.—The Mouse nmendment provides that a rail 

enrrier may not he round to hnve violated its coinmon-cnrrier obli­
gation under -I!) U.S.C. I ll l l l  to provide transportation nr service 
on reasonable request if il fulfills its commitments under contracts 
for the shipment or goods NTore responding to reasonable requests 
for service.

Conference suhslitu te .— The Conference substitute ndopts the 
Mouse amendment. However, this provision tines not n b r o g ''c  the 
power o f the Commission lo refuse lo  approve contracts on the 
grounds that they will impair a carrier's ability to meet its 
common enrrier obligation.

SECTION 22 .1— ItE n i ' l tW A I .  SW ITCH ING
Senate b i l l .—The  Senate authorized the Commission to require 

railroads to enter into reciprocal switching where it finds such 
agreements to he practicable anil in the pulilic interest In many 
parts of the country, reciprocal switching agreements ore in effect 
where carriers pick up and deliver traffic for other railroads. In 
areas where reciprocal switching is feasible, il provides an avenue 
o f reliel for shippers where only one rnilrond provides service and 
il is inadequate. The standard "practicable ami in Ihe public inter­
est" is the same standard Ihe Commission has applied iu consider­
ing whether to order the joint use of terminal facilities.

House amendment.—The Mouse amendment in the same as the 
Senate bill, hut permits the Commission in ils discretion lo order 
protection for employees who nre adversely nllected hy a grant of 
authority hy the Commission under this section
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Conference substitute.—Thr Conference substitute adopts the 
Mouse provision. The Conferees note that the Commission should 
use Ihe “ praclicabu- nnd in the public interest" standard even 
though section 11122 has been expanded to include all facilities, 
not just Ihe joint use of terminals. The Conferees note that the 
entry anil reciprocal switching provisions should not I k ? used to 
nllow Class I carriers to force their wny into traffic originating or 
terminating or. a Class III enrrier.

SECTION 2 2 1 — C A Il SF.nV ICE COMPENSATION
Senate b ill. — No provision.
House amendment.^-The Mouse amendment repeals section 

IH22ihx2) which allowed the Commission lo impose incentive per 
diem rates.

The llimse amendment nlso provides that when shippers enter 
into nn agreement to discus* what they will propose lo  charge rail 
enrriers for the use hy such rnil enrriers o f rolling stock owned or 
leased hy such ship|>ers, they shnll apply to the Commission for nje 
provnl o f the agreement. The Commission shall npprove the agree­
ment only when il finds 'dint the making and carrying out of the 
agreement will further the rail transportation policy in section 
KHOln o f this title The Commission may require compliance with 
conditions necessary to mnke the agreement further the rail trans­
portation policy. If the Commission approves Ihe agreement, any 
action hy a parly under its terms or the terms required hy the 
Commission shall receive antitrust immunity under serlinn 
ll>7(]li»nX2).

The Mouse nmendment also provides thnt where the shippers 
who hnve entered into nn agreement approved hy the Comiuesinn 
nnd the rail carriers proposing to use llie rolling stock owned or 
leased hy the shippers cannot agree upon Ihe amount o f com pensa­
tion to be paid for the use o f  such rolling slock, any party directly 
involved iu the negotiations may settle the mntter hy submitting 
the issues in dispute to the Commission. The Commission shall 
render a binding decision on the issues based on a standard of rea­
sonableness. The Commission's decision may consider any past pre­
cedents on the history of the negotiations and must he rendered 
within I I I )  days o f (he submission o f the dispute lo the Commission.

Conference substitute .—The  Conference substitute adopts the pro­
visions o f the Mouse nmendment and adds a provision which slates 
that the law in effect prior to Ihe effective date o f  this Act wilh 
respect lo the obligation o f  rail carriers to utilize rolling stock 
owned or leased by shippers shnll remain in effect.

The conferees do not believe that the provision o f an incentive
element on freight equipment is Ihe best means o f attracting enni- 
tal into the industry for Ihe acquisition o f rolling stock Itnther, (lie 
rental rate for such rolling slock should he sufficient to pay an rule-
tal into the industry for Ihe acquisition o f rolling stock Ratio

quale return on investment, 'ih e  conferees do anticipate, however, 
Ihnt the Com*- " -to n  shall continue to examine means (such ns 
flexible car ‘ lirct o f making basic car hire more responsive to 
market forces where this is possible without subjecting enrriers 
which are forced to use cars received in interchange to unreason­
able rates.
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The conferees intend llint marketplace derisions govern the rnil­
rond industry nnd its relnlionship with shippers. Indeed this policy 
is enuncinled in the rnil Irnnsporlnlion policy. The conferees 
expect thnt nntitrust immunity I m? granted under this serlinn con ­
sistent with previous Commission decisions. The conferees nre 
nwnre thnt shippers could hnve nntitrust immunity lo  eslnblish pri- 
vnte enr-hire when participating in n Commission proceed inc nnd 
do not intend Ihnl tliis provision shnll chnnco exislm c Inw in Ihnt 
regard

If the Commission nllows per diem rntes below bnsic per diem 
during periixls o f surplus car supply, the Commission should nllow 
rntes obovo bnsic per diem during |M?riods of shortage.

SRCTION 225— CAR tm i.IZA T IO N
S e n ile  b i l l .— The Senate bill crenled n new section 10722 nr the 

InteMlntc Commerce Act. This section proviiles Ihnt rnil enrriers 
nre fiee  lo establish n special elective tariff which contains premi­
um freight rales for special services or levels o f services that mny 
be requested by a shipper. Throughout Senate hearings on rnil reg­
ulatory reform, testimony wns submitted hy many shippers who ad­
vised that they were prepared lo pay n higher rale for a higher 
level or n more ex|ieditious service. This amendment will give those 
shippers that option nnd, in turn, nllow Ihe rail enrriers lo increase 
the utilization o f their cars.

Essentially, this subsection nllows enrriers lo  privide n more spe­
cialized service lo shippers who choose lo  pay Ihe premium rnle. 
but the common enrrier obligation is not abrogated in nny wny. 
This will insure that the shipper is still guaranteed the same level 
o f service Ihnt he receives today. This subsection is simply nnother 
option for the shipper and Ihe rnil enrrier.

House amendment.— No provision.
Conference substitute .— The Conference substitute adopts Ihe 

Senr.tc provision, with nn nmendment.

SUCTION 2 2 6 — CAR SR ItV ICR ORDK IIS FOn RX IOKNT C IIIC tlM STANCRS
.Semite h i l l .— 'The Semite hill limited (he Commission's nulhority 

to issue car service orders under -III U.S.C. 11122 in two wavs First, 
the Commission would be restricted to emergencies "nr such magni­
tude ns to hnve subslnnlinl adverse effects on rail service lo Ihe 
nation or n substantial region of Ihe nation". Second, the Sennle 
bill restricted emergency orders to III) dnvs, but permitted Ihe Com­
mission to extend the order another (id dnvs if the Commission had 
n proceeding to resolve Ihe service problems which generated the 
need Tor the emergency order on a more permanent basis. The two 
restrictions were adopted based >.o the belief Ihnl only real emer­
gencies should trigger such orders md that in the past, the Com­
mission has been far loo  willing to issue car service orders in other 
than emergency situations. The Senate bill removed Ihe limit nt irr:; 
in existing law that the Commission may order only the joint or 
common uxe o f terminals, including mainline tracks for a reason­
able distance outside o f those terminals. The Commission would be 
permitted lo  require Ihe joint or com m on use ol all facilities when
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it considers that n shortage o f equipment, congestion o f trnlTic, or 
qualifying emergency exists.

House an ien tlm rn t.—The llcuse nmendment limited the Commis­
sion's authority to issue car service orders under -Id U.S.C. 11 122 in 
instances where it finds n "shortage o f equipment, congestion o f  
traffic or other failure in traffic movement exists which creates nn 
emergency situation resulting in sulistantinl adverse effects o f rail 
service in tlie United States or a substantial region o f the United 
States". The House nmendment requires the Commission to find n 
nationwide emergency or broad regional emergency Ihnl justifies 
the extraordinary remedy o f the imposition o f  car service orders. 
The House amendment permits the Commission to extend such 
orders beyond 2(1 days if the Secretary o f  Transmutation certifies 
thnt n transportation emergency exists. The House amendment 
permits the Commission when it mnkes the prerequisite findings lo 
require the joint use o f nil facilities, not just terminal nnd mainline 
tracks n rensnnnble distance outside those terminals. This provision 
will permit the Commission to effectively address genuine em er­
gency situations in nn ex|«*ditious manner without restrictions re­
garding the use o f  n railroad's facilities, including mainlines nnd 
equipment by another railroad or over that rnilrond. This provision 
specifically overrules the decision in Atchison. To/u-kn nm l Snn ln  
Fe v. t fi 17 F. 2nd -IM (7lh Cir., lilHID. W her the Commission 
does require one railroad to use or go over another railroad's facili­
ties, the Commission shall require, lo  the maximum extent practi­
cable, the use of employees who would have performed work in 
connection wilh the traffic subject to the nclion of the Commission.

Conference substitute.—The Conference substitute ndopts Ihe 
House provision, hut authorizes Ihe full Commission niter a hear­
ing to aC crm ine that a transportation emergency exists il ' • 
original lltl dny order is to Im? extended. The conferees empha ... 
that the Commission's powers under this section nre extraordinary 
nnd should he exercised only in genuine emergencies Some ship- 
ping interests have expressed concern as to the scope o f this sec­
tion. An important distinction must be borne in mind Section 
11122 o f title <l!l is being nmended as to the required regional or 
national ty|M> emergency before the Commission can issue car serv­
ice orders, as well as Ihe duration nml Ihe scope of Ihe car service 
orders.

The Conferees want lo emphasize that Ihe provisions o f section 
11122 of title -III o f the United Slates Code ns to permanent rules 
nnd regulations nn railroad car service nre undirected an I remain 
intact. The importance o f insuring nn n day-to-day basis the effi­
cient functioning of our umlied national rail system nnd network 
remains. The Commission still retains ils power to issue permanent 
mandatory car service rules such as those which are now in idfeet 
nnd which goverrt Ihe movement o f  rnilrond cars throughout the 
country.

SUCTION 227— RMI’MIVFR I'llOTFfTTION
Semite lu l l .— No  provision.
House nm em liuen t—The House nm crdm cnl provided fnr em ploy­

ee protection, ns described iit -III U S.C. 11217, to be imposed In 
transactions involving transfers or Ihe operation of or over a debt-
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or's linos hv nriothcr entity under section U72ihi nf the Bankruptcy 
Act nf 1SI7H. Thn provision puts employees of rnil enrriers which en­
tered bankruptcy after the elferlive date o f  the Bankruptcy Act o f 
1!)7H in the same position ns employees o f  rail enrriers thnt entered 
bankruptcy prior to the Bankruptcy Act o f  PI7X with respect to ein- 
jloyee p r  lection. This provision is not intended lo  chance existing 
nw with . aspect to either the priority or the tim inc o f payment of 

employee protection in a bankruptcy proceeding 
Conference substitute.—The Conference substitute follows the 

House provision.

sect io n  22R— m erof .hs a n o  o th er  t ra n sa c t io n s

Senate b i l l .—The  .Senate bill would moke no chances in toe pres­
ent Inw with respect to major rnil mercers: the ICC would consider 
such pro|xisnls under exislinc standards nnd procedures, and the 
present time limit o f about Ml months (which wns established hy 
the -tit Act> would he retained. However, this section makes two 
major chances in the present Inw under which Ihe Commission is 
required to consider all other reslructurinc transactions among 
rnilronds (including the purchase or sale of assets, trackage rights, 
nnd the like). These chnnges are intended to encourage the 
rationalization nnd restructuring o f  the rail system through actions 
less thnn merger.

First, the Commission would have to decide nn smaller irnnsnc- 
tions faster than under present law. Present Inw permits the Com­
mission If. months to decide all such cases regardless ol their com ­
plexity or importance. For transactions having regional or national 
significance. this section would require Ihe Commission to rench a 
decision within lit mmtlis. For transactions which do not have re­
gional or national transportation significance, this section would 
require the Commission to reach a decision within ti months These 
deadlines nre, o f  course, maximum time limits nnd the Committee 
believes Ihnt many applications can nml should he processed with­
out Inking the full amount ->f time allowed.

In order to meet the deadlines specified in this section, Ihe 
number o f  factors the Commission must consider iu ruling on 
transactions less than merger would he reduced. (The Commission 
now applies the same test to all transactions as to major mergers.t 
This section would require Ihe Commission lo balance the transpor­
tation lienelits o f the transaction against any anticompetitive ef­
fects. In addition, where the transaction is part o f a restructuring

□ 'eel previously approved hy tlie Secretary e f Transportation 
er section -101 of the -til Act, the Commission would lie required 

to give substantial Weight lo Ihe recommendations o f the Secretary 
//oi/sr amendment.—'The House hill contains a provision relating 

to the facials the Commission is required to consider whe i passing 
on major mergers. The House provision would require the Commis­
sion to consider whether the proposed transaction would have an 
ndvcrse effect on competition among rnil rnrriers.

Conference substitute.—The Conference substitute Includes n 
combination of the House nnd Senate provisions. The conferees 
note that many transactions Tor which Commission npprovnl ir- re­
quired nre minor in nature and routinely approved. The Committee 
believes that the Commission should focus ils attention on more
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important issues nnd judiciously use iLs statutory authority to 
reduce the burden on all parlies linrludiiig a reduction in paper­
work) where approval is routinely and consistently granted.

SOTION 2 2 9 — SAVINUS PROVISIONS
Senate lu l l .—The Sennle hill provided that a rail rnte in exist­

ence on the date o f enactment ol this Act could only I k - challenged 
ns lining not reasonable within 2711 dnys after ennctinent. Such rale 
would not lie found not rensonahle if its revenue-lo-vnriable <ost 
ratios did not exceed '.lie nvernge rntio of revenue-lo-vnriahle cost 
established hy the Commission.

House amendment.— The House nmendment provided that m y 
rnte for n enrrier in elfect on the effective dnte o f this Act could he 
challenged within I’ ' dnys o f that dnte in n complaint filed wilh 
the Commission alleging that tlio carrier had market dom inrnce 
under section 1(170!) over the pnrticulnr route to which the rnte np­
plied nnd thnt the rate wns not rensonahle under new section 
l()7()hii. If n rate in effect upon enactment has not been cltnl- 
len^.d within 1H0 days or wns challenged and lound to he reason­
able, the rate could not ngnin lie challenged before the Commission 
or nny court.

The savings provisions would not npply to nny rale under which 
the volume o f traffic mm d during the 12-month |>erind immediate­
ly preceding the effective -late did not exceed fdlO net Ions where 
such rate has increased t. ofold in Ihe M year |>eriod immediately 
preceding the bringing o f n challenge to the increase o f surh rnte.

Iu nil enses under this section, the burden o f  proof is on the rnm- 
plninant.

Conference substitute.—The Conference substitute nduptn the 
House hill This Conference substitute allows a IHO-day period from 
Ihe effective date o f the hill iu which existing rates may he dial- 
lenged as unreasonably high under the procedures of 11701. The
Conferees do not in tend  th is r ig h t to he construed  as c rea tiiq , any 
p resum ption  ns to  the reasonab leness o f  the ra tes subject li Jail- 
lenge. T he  purpose o f  th is p rov is ion  is to g ive a ffec ted  p a rties n
final opportunity to review Ihe reasonableness of existing rates 
Irefore llieir opportunity to challenge those rates is curtailed Any 
challenges arising under this section shall he limiled liy the juris­
dictional al.indords otherwise newly ndopted iu the Staggers Bail 
Act of 1!)H().

sect io n  not—u n if o r m  a cc o u n t in o  system  
Senate lu l l. —bln provision.
House amendment.—The House amendment makes section 11112, 

which requires the Commission lo prescribe a uniform cost and rev­
enue accounting and reporting system applicable only to non-rail 
carriers. Previous accounting and reporting systems developed hy 
the Commission for rail carriers an.* lo he replaced hy 'he account­
ing and reporting requirements o f  Title III of the utiicudi lent 

Conference substitute.—'Tlie Conference suhslitute is Ihe xi me as 
the I louse amendment.
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SECTION 102—RAII.ROAII COST ACCOt'NTINO
Semite b i l l .— No provision.

House amendment.—The  House amendment rstnblislies n Rail­
road Accounting Standards Hoard, consisting o f seven members 
nnd chaired hy the Comptroller (leneral o f  the United States. The 
purpose or the Hoard is to develop cost accounting principles which 
identify—variable costs which nccurntely represent the economic 
costs of rnil movements.

Tlie Honrd, in developing principles, is to take into account sever­
al factors concerning Ihe regulatory purpose, Ihe costs nnd lienrfits 
fnr rail enrriers, nnd the least exjiensive wny o f  obtaining the cost 
I'nformnlion.

The Commission is to promulgate rules to implement the princi­
ple! developed hy the Binrd.

Within 1HII dnvs nfter enactment, ench railroad must file n re- 
q ie ft  with the ICC frr preliminary certification, which is to lie 
g 'noted  if the enrrier's cost accounting system is in compliance 
v ith  the ICC accounting princples in effect on the date nf enact­
ment. The Conferees do not envision the requirements Tor prelimi- 
rnry certification lo be any m.n, thnn a simple affirmation thnt 
Ihe rnrrier is meeting and will continue lo meet the existing re­
quirements of the Commission.

The Commission shall grant final certification if it rinds Mint a 
enrrier’s accounting system is in compliance wilh the rules f ronud 
gated hy Ihe Commission, under the principles o f the Honrd.

Knell rnil enrrier is tn maintain n system that is in comp. .<vo 
with rules promulgated liy the Commission, under the principles of 
the Hoard.

Rail enrriers nre required to make cost data nvnilnhle to pnrties 
to a Commission proceeding.

In order to obtain ex|>ensr nnd revenue information Tor regain- 
torv purposes, Ihe Commission may promulgate rules e-liich pre 
scrilm ex|>ense and revenue nccnlinting and reporting rec jlrem rnb 
consistent wilh genernlly accepted accounting principles uniformly 
npplied to rail carriers. The Commission in promulgating rules for 
expem e and revenue accounting and reporilng requirements, shall 
ensure that such requirements nre cost effective and mil duplica­
tive of the managerial ami responsibility accounting requirements 
of carriers.

The Hoard shall file two reports with the Congress within ’<! years 
nTler III" effective date o f this legislation. One report is tn compare 
the cost nf implementing the nrcuunling slnndnrds L- possible bene­
fits A second re|sirt is lo recommend cliiinges to the regulatory 
system, including maximum rnte regulation, to integrate the new 
cost accounting standards and rules

Conference substitute .—'The Conference adopted the llnnse provi­
sion with the following changes: First, the Conference substitute 
makes it clear thnt the primary purpose nf the Cost Accounting 
Principles Hoard is la promulgate Himnd principles tn govern the 
delerniiimtimi o f rnilroad costs rather tiian detailed slnndnrds. 
Second. Ihe Conference substitute limits the availability af cost evi­
dence to Hull which the Conitiiisainn will nllow under ils discovery 
rules, Third, the Conference substitute m ithon/es the appmpri 
ntkiii c-f $1 million per year to curry out Ihe funt-lions of the Cost

STACKERS HAIL ACT OF 1980 
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Accounting Principles Hoard. Fourth, the Conference suhslitute 
limits the number of Hoard mrmbers lo seven. Fifth, tlie Confer­
ence substitute requires thnt the Hoard conduct one study, recom­
mending legislative or administrative nction that may lie necessary 
to integrate the cost accounting principles nnd certification process 
wilh the regulatory system, including maximum rnle regulation. 
Sixth, the conference substitute makes certain technical change* to 
stress thnt the principles promulgated by *.he Honrd nod the rulo9 
promulgated by the Commission nre to emphasize the degree of 
economic accuracy needed for regulatory purposes nnd not merely 
the accumulation or more detailed, but not necessnrily more am i- 
rnle, accounting information.

The substitute clnrifios the description o f the type of principles lo 
lie determined in order to eliminate redundnnt language contained 
in the House hill. The Conferees intent is to provide for the most 
nccurnte possible statement of costs, both direct nnd indirect, asso­
ciated with particular movements o f goods, nnd the Honrd in devel­
oping its principles should consider the degree o f reliability wilh 
which such costs can be nttriliuted to specific movements.

The Conferees expect that while the Honrd develops ils princi­
ples, the Commission will continue il.s efforts to complete tlie uni­
form revenue nnd cost systems which it commenced nfter Ihe pas­
sage of the 411 Act so that the Hoard, ns part o f its Insk. will lie 
aide- to evaluate that system ns it is developing its principles.

The confeiees desire thnt the Hoard’s principles will he suffi­
ciently smmd that they will be in-ne.rnlly applicable for both regula­
tory nnd management pilrie -es. To Ibis end, railroads nre to Ik- af­
forded maximum |>oxsib!r freedom consistent with the commission's 
regulatory needs, lo  develop intcroiil accounting nnd rust finding 
systems that are suited to the needs o f thr carriers thom seln* 'I he 
Conferees wish to emphasize, however, that Ihe purpose ol the 
Hoard's efforts is to develop n regulntory accounting system mi,' 
that thin section is not intended to limit the use of cost finding sys­
tems hy rnilronds which rnilronds might find useful for manage­
ment purposes.

The substitute nllnws, hul dor's not require, the Commission to 
promulgate rules prescribing expense nnd revenue accounting nnd 
reporting requirements In addition lo  other limitations in the hill 
designed to minimize the burden o f .well rules nn carriers, Ihe hill 
requires that lo the extent they nre required solely to provide ex­
pense and revenue information necessary fnr determining rnilrond 
costs in regulatory proceedings, the rules must comply wilh Ihr 
principles eslnhlinfied hy the Railroad Accounting I’ rinriples Im.-trd,

The Committee recognizes that Ihe Commission hns exempted 
Clnss III railroads from the Uniform System of Accounts. The Com­
mittee shares the view that clnbnrntc accounting systems imposed 
upon smaller rnilrnndx could produce a much greater burden nn 
the railroad than could lie justified hy offsetting public benefits 
Thus, the Committee has left wilh llu* Commission the discretion 
to exempt carriers from the burdens nf n Cost Accounting System if 
thnt seems desirnhle. We encourage the Commission lo  riinlinue 
the practice or grouting exemptions ns needed to relieve unneces­
sary paperwork burdens and costs on sniiill businesses
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sect ion  nn3—n v t i .  pen a lt ies  EC.n v io la t io n s  o f  a cc iiun t in c .
PRINCIPLES PROVISIONS

Sm ote  h ill . — No provision.
House amendment.— A carrier failing lo obtain final certification 

o f  its cost nccountinit system is to lie fiord not less thnn $50.01)0. 
Any pnrly to n proceeding who knowingly discloses ronfidentinl 
data made nvnilnhle hy a rnilrond pursonnt to this title may he 
fined up to $50.0110.

Conference substitute .—The Conference suhslitute Is the same ns 
the House amendment.

SECTION -101 — FEEDER RAILROAD PEVEI-OI'MENT PROCRAM
Semite lu l l .— No provision.
House amendment.—To provide shipper groups nnd government 

agencies nn nlternntive to inndci|untc rnil service nnd to preserve 
feeder lines prior to the total downgrading of such lines, the House 
nmendment provides for n feeder line development progrnm which 
cou ld  require n rnil rnrrier to sell a rnilrond line to a finnnrinllv 
r ‘sponsible person nl a price not less thnn the constitutional mini­
mum, if the Commission makes a finding that the present or future 
public convenience nnd necessit* required or pcrmited Ihe aban­
donment or discontinuance ori> .nilroad line, or if Ihe Commission 
makes n finding thnt the trap portntion provided over a pnrticulnr 
line !r inadequate. Inndeqiu' v  transportation is defined hy five cr i­
teria. The Commission nuist affirmatively determine Ihe existence 
nf the conditions set forth in all five criteria as a prerequisite to 
the sale or a railroad line under this section. The burden of proving 
inadequacy o f  service is on the person filing to acquire Ihe rnil line.

The Commission mny require the selling rnrrier to provide Ihe 
acquiring carrier trncknge rights if the acquiring enrrier com pen­
sates the selling enrrier fnr such trncknge rights. If nn acquiring 
rail carrier petitions the Commission for a joint rnle, Ihe Commis­
sion is required to grant such acquiring enrrier a reasonable com ­
pensatory joint rnte.

The enrrier is exempt from sections I (MIDI niid 1(1110:1 or the Inter­
state Commerce Act, except iT an acquiring enrrier participates in a 
joint rate. The feeder line development program permits an acquir­
ing enrrier lo  set conditions which ship|>crs must meet ns a prereq­
uisite lo using the line.

Conference substitute.—The  Conference suhslitute adopts the 
House provision wilh several modifications.

First, the program is limiled for the first three years to lines car­
rying Ii,0011,(Mill gross ton mi!e« ;\-r yer<r or less. After the third 
year any line is eligible for nequisitinr. under the program lint joint 
rates can not he mandated for lines acquired carrying more than 
II,011(1,0(1(1 gross Ions per mile per yenr.

Second, i> feeder railroad program is not intended lo  surplnnt 
the branch line program under existing law. Where an application 
Tor abandonment has lieen actually filed with Ihe Commission, ex­
isting provisions or the Interstate Commerce Act ami nf the l.ocnl 
Hail Service Assistnnce 'Act will he nvnilnhle.

Third, an opportunity is given for Ihe Commission to nllow n rail 
enrrier a reasonable time to make the necessary efforts to provide
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adequate service lo shippers who transport traffic over n line in 
question

Fourth, it is made clear that the Commission mny require track­
age rights to the acquiring carrier in order lo  allow a rensonahle 
interchange with the selling enrrier or to move |Kiwer equipment or 
empty rolling slock between non contiguous feeder lines operated 
hy the acquiring carrier. The Conferees recognize Ihnl one • perntor 
may acquire a numlier o f non-con!iguous branch lines tl» rehy re- 
quiring the allocation o f trackage rights in order to pe-mit move­
ment of |X)wer equipment Ix-tween the non contiguous lines.

Fifth, ncrmal labor protection is nfforded em plojecs o f the sell­
ing carrier and the provision requires the acquiring carrier lo hire, 
to the maximum extent practicable, Ihe employees who would nor­
mally have performed work in connection with n line subject to 
sale under the program.

The Conferees iielieve that the feeder line progrnm will give 
shippers nml communities nn opportunity to insist U|xm adequate 
rail service. Where such service is not forthcoming the provision 
provides, through acquisition, a viable alternative to poor service 
or total abandonment.

S E C T IO N  4 « l2 — A I1 A N 1 K IN M E N T

Semite b i l l .— Section 21)2 . the Senate bill niters the existing 
provisions o f the Interstate Commerce Act relating to abandon­
ments of rnilrond lines. This section expedites abandonment pro­
ceedings hy specifically setting forth time periods within which the 
Commission must act upon abandonment applications, depending 
on the complexity of and Ihe opposition to Ihe abandonment pro- 
reeding. For example, under existing law, there is no time limit 
within which an investigation o f an abandonment application must 
he concluded. Section 2ll2trlt.'l) places n time limit o f 125 days U|xin 
such investigations.

Section 2D2 repeals existing I!) U.S.C 1(11)05. New section |l)!)l)5 
creates a mechanism that requires rnilronds lo  sell a railroad line 
npproved for abandonment to n financially responsible party iT the 
financially responsible party has offered to pay the acquisition cost 
ol the line or Ihe difference between Ihe revenues nltrihutnhle to 
irnviding (hat service plus ii reasonable return on the value ol Ihe 
inc. Section 2(12 also requires rail carriers |x<tltioning for abandon­

ment or a railroad line to provide interested parlies an estimate of 
the subsidy or the minimum purchase price required to keep the 
line iu operation, calculated in accordance wilh the new provisions 
in -III U S C.'. 1(11)1)5.

The provisions in section 202 assist shippers who are sinreiely in­
terested in improving rnil service, while al the same liin ■ protect­
ing carriers from protracted legal proceedings which are calculated 
merely to tediously extend the abandonment process.

Ilouse amendment. — No provision.
Conference substitute .—'The Conference suhslitute ndopts the 

Sennle provision.

- 1 1 57



I.KftlSf ATIVK IIISTOItV
P .L  'IS-14H 
Ipane I2 fi|

5WTION 401—CONVEll.SION OK AOANIHJNr.D RAM.ROAD RICIITS-OK WAV
Senate lu l l  — Section 205 o f  llie Senate bill is nn nmendment to 

tlie original bill, S. Ifl-tfi, tbe Railroad Transportation Policy Act of 
l!)7!l. The section authorized $2D million over n 2-year period for 
acquisition o f abandoned railroad rights-of-way for future use as bi­
cycle paths, jogging nnd hiking trails and related transportation, 
recreation nnd conservation uses, as staled in section Htt'J o f the 
Rnilrond Revitalization nnd Regulatory Reform Act o f P.lrli t i ll  
Act). This authorization includes matching Federal nnd State 
funds, with the Federnl share being bO percei.* mid the State share 
being 2D percent.

The 1R Act authorized $2(1 million for fiscal year 1.775, i ;</7 nnd 
ID7H lo Ihe Department o f Interior for napiisition of abandoned 
rnilrond rights-of-way for conversion to tre:r“  —Inled to trnnspnrln- 
lion, recreation, nnd conservation. Rased .nis initial nuthorizn 
lion $5 million was appropriated during ’.nc With Congress to De­
partment o f  Interior Bureau o f Recreation (now the Heritage nnd 
Recreational Services! for funding the Rail-to-Trail program.

The response to tbe Department o f  Interior's public notice of 
funding for the Rail-to-Trail program was very enthusiastic. The 
Department received l.'tfi applications totaling $70 million. Hecnuse 
of the large response to the project, DOI felt they could lie selective 
in the application approval. Top priority wns given to applications 
for trails based or originating in metropolitan areas as well as 
trails used for commuter transportation.

Ten projects received funding from the $.7 million appropriated. 
These 10 projects represent 111.(12 miles o f  multiple-use trails from 
abandoned rail lines m ID Stales. This is n small percentage of the 
6,222 miles o f nation-wide abandonments suitable for conversion to 
transportation and recreational uses.

Funding authority for this project expired as o f  September 20, 
1!I7!I. This authorization will allow for the continuation or the Rail- 
to-Trail program started in the -lit Act. Evidence from Slate gov­
ernments has shown intense interest in preserving funding for this 
program.

House nmendment.--T h e  House amendment has no provision.
Conference suhslitute —The Conference substitute ndonted the 

Sennte provision, hut reduces the authorization to $10 million.

RUCTION 4 0 4 — KXTKNSION OK KK IIIXM A III.F . PnKFF.RK.NCR S IIA ItR  
F INANC ING

Sennte h ill. —The Senate bill continues the existing redeemable 
preh once share program for two years, until Septemlier 2(1, 11)82. 
and il authorizes an additional $ln() million for this purpose. The 
Senate provision expands the scope o f eligible participants under 
the program nnd provides a specific allocation of program funds for 
labor cost associated with improved manpower effectiveness.

I lou sc  amendment.—The Mouse amendment extends the existing 
redeemable preference share program fi,.' two years.

Conference suhslitute .— The Conference suhslitute extends Ihe re­
deemable preference share program until September 211, l!)H2. The 
funding provisions nre discussed in Ihe following section
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SKCTION 4 0 R — F IN A N C IN C

Senate lu l l  —The Senate bill contains nn amendment tn section 
.riUlln) o f the -t-R Act. Section 511 of the l-R  Act is one o f the fi­
nancial assistance piograms available lo  railroads for (be acquisi­
tion. repair, or improvement nf rolling stock and facilities associat­
ed with rolling slock This amendment miens the doors o f eligibility 
to ib is loan program to computerized car management systems 
wliirli carriers desire to acquire, repair, or rehabilitate. Most rail­
roads in this Nation operate sophisticated computer systems lo 
follow their rolling stock throughout their rnil network. These com ­
puters are essential to the efficient management o f a railroad's car 
fleet Unfortunately, as technology improves, many of the early 
computer systems have become obsolete. Tlie new technology which 
is available would certainly pay for itself in a short |»eriod ns n 
result nf increased utilization o f the car Heel. All loans under llip 
511 loan program nre absolutely secured.

House amendment.— 'The House amendment authorizes the Sec­
retary to provide assistance (either alone or ns a participant with 
other .investors! to nny rnilrond or its subsidiary to achieve signili- 
ennt restructuring The assistance mny be used for the purchase of 
securities or the rehabilitation, improvement, or acquisition of 
facilities (including track, maintenance, equipment nnd related 
labor protection costs) which the Secretary, based upon a restruc­
turing plan provided to the Secretary or ns part or n restructuring 
project supported by the Secretary under section 5 (a) (ill o f the De­
partment o f Transjmrtnlion Act, or both, determines will contrite 
ule tn significant railroad restructuring that would not likely be 
ncliievcd without Federal assistance The assistance may nlso be 
used fnr purchase nr rehabilitation o f  feeder lines. States, commit- 
ni'ies. or shipper groups that intend to purchase n feeder line arc 
to be considered railroads for Ihe purposes o f this section

Semite amendment.—The  Senate amendment extends tbe exist­
ing section 505 to September 21), tilKZ, nnd uuthoriz.cn an additional 
$401) million.

A new paragraph is ndded lo section 50511)) to authorize the Sec­
retary to provide a percentage not m ire than 2ll |iercent of Ihe 
total funds authorized fnr this program lo employee or shipper 
groups formed pursuant lo an employee and/or shipper stock own­
ership plan for the purchase and/m  rehabilitation ol rail lines or 
facilities. In determining Ihe priority by vh ich  such groups should 
receive funding under this progrnm, the Secretary is directed lo 
consider Ihe availability o f other feasible alternatives for providing 
rail service. .It is specifically intended that those projects without a 
viable nr feasible alternative would receive a priority in the nlloca- 
ton of available funds under Ibis section.

The Senate amendment adds a new section 505(A) to the current 
law granting the Secretary ol Transportation llie authority lo pro­
vide Class I rail carriers with financial assistance to rover labor 
costs associated wilh operational improvements.

Tlie Senate hill clarifies what specific actions would he consid­
ered a form ol restructuring for the purposes of the 5(1.5 program

Conference suhslitu te .—The Conference substitute ndopts the 
Senate provisions, lull increases Ihe authorization lo $701),o'!!!,(HID, 
in section 505 funds. Conferees do not agree with any suggestion
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that n legitimate non) fnr rehabilitation or trnrk ennnot exist out­
side n restructuring. Conferees have provided for restructuring 
under the Milwaukee Railroad Restructuring Act nnd nre expand­
ing that under this hill to include purchase of rail assets as ele­
ments o f nn eligible project—but not necesssarily priority elements. 
The Congressional intent in establishing the Preference Share Pro­
gram under section fiO!» was lo provide n "hank o f  last resort" to 
put money quickly into rnilronds to address the deferred mainte­
nance problem while solutions to the overall finnncinl shortfall in 
the industry could be developed. Much deferred maintenance r e  
mains. Thin Conference does not believe that now is (he lime to 
Bcrap the existing progrnm. thereby forcing Ihe mnrginal carrier to 
seek Federnl nssistnnce on terms more appropriate for henlthy rnil­
ronds.

The Conference substitute earmarks in the section 50,r> authorisa­
tion $2(10.(1(10.(11)11, originally authorized in the restructuring provi­
sions o f the House hill, for automatic trnnsfor hy the Secretary to 
the United States Railway Association for use by Conrnil in estab­
lishing n voluntary annuity program to reduce tlie size or its work­
force. The money is to l»e transferred to the account under Section 
210 o f the Regional Reorganization Act, no>withstanding the au­
thorization limitation o f that section.

The Conferees intend for the Finance Committee o f  the Associ­
ation to determine if (I) nny progrnm proposed hy the Cor|>or>\tion 
will in fact reduce the size o f  the Corporation's workforce, nnd (2) 
funding o f  Ihe progrnm will result in substantial savings lo the 
United States ns measured ngninst the probable costs to (he Gov­
ernment o f  not reducing the Corporation's workforce lo the extent 
contemplated hy the institution of a voluntary early retirement an­
nuity progrnm.

To facilitate the institution or such a program subsection (hXll o f 
section -lOb amends Section 2111(h) o f the Regional Rail Reorganiza­
tion Act o f  1073 hy adding paragraph (III which makes it clear thnt 
employees o f  the Corporation takuig advantage o f an early retire­
ment progrnm will he deemed to have a "current connection witli 
the rnilrond Industry" so ns to avoid losing Railroad Retirement 
eligibility at tlie appropriate age.

SECTION 4llfi—TRANSACTION ASSISTANCE

Senate h i l l .—Ha  provision.
llim se  onicn iln ient.—The House amendment creates n new rnte-

?;ory for financial assistance under section r.Ofidil o f  the Railroad 
teviinliznlion and Regulntory Reform Act of l!t7(l (Public I j iw  04- 

2UI). Specifically, financial assistance would he nvnilnhle lo pur­
chase properties o f the Milwaukee Railroad located in Ihe Slnte o f 
Montana for rail hanking.

Canference substitute.—The  Conference substitute ndopts the 
House nmendment.

SRtrriON 407— EI.KCTItlKICATION I/IAN illlAII ANTERR

Senate lu l l— Ha provision.
House nfaen i/iiienf.—'The House amendment amends 21 Hi) o f Hi- 

Regional Rail Reorganization Act lo  mnke available lo  railroads in
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addition to Conrnil loan guarantees fur Ihe purpose or electrifying 
high density mainlines. 1x1,-in guarantees for capital improvements 
for roal o.\|>ort facilities are provided (or Corporntion and other 
railroads in the region receiving assistance under the It-R Art

Conference substitute — The Conference substitute is Ihe same as 
the House nmendment. but the Secretary's authority to waive find­
ings in a lllg l lias Ih-cii deleted llir  Conferees expect Hint Ihe loan 
guarantees for cnpitnl improvements for roal .-x|>ort facilities avail­
able under lliis section will lie used lo  construct coal export facili­
ties such ns the proposed coal facility at llie I’ort or Philadelphia.

SE C T IO N  4 O S— A M E N IIM K N T  TO  T I IE  R E C IO N A I. It A l l .  P E O IU iA N tZ A T IO N  
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Senate b ill. — Na provision
lln u s r  amendment.—The House nnieudment raises the amount 

nullinrized 1o be loaned lo  nny railroad in the region receiving as­
sistance under section 21 lldx'il o f the Regional Rail Reorganization 
Act o f 111711, notwithstanding sections 211 (eKltl and tfl.

Conference mihntilute.— The Conference substitute adopts the 
House provision.

SECTION 4 0 9 — FEDERA I. ASSISTANCE REPORT

Senate b i l l —No provision.
House onicn iln ient.—Tbe IIousp nnipiidmenl provides direction to 

the Secretory of Transportation on the coordination o f federal as­
sistance ami also requires llie Secretary to file an atinu.il report on 
federal assistance provided lo  the rail industry, Ihe reasons for 
each loan or grant, nnd llie results lo  be expected.

Conference substitute.—The Conference substitute requires *h»* 
study described above hul does not include llie ilireclinns for ennnli- 
nation lo  the Secretary.

seition ran— monthly PiSPijncement ai.iaiwance

Sr-oofc b ill. — Ho  provision.
House uiueiii/nieut.—T lu' IIousp amniidmei.l proposed four new 

formulas for monthly displacement nllowmice as follows
1. Mim-o/ktiRim/; rm p ltn v rs .— Kxcept for mainlenance-of-wny em ­

ployees, non operating employees (i.e., other than train and engine 
service employees! will receive imi hourly guarantee, based upon 
Ihe rale of pay o f  the position (hey held on September I. III7II. This 
gunrmitee will lie increased to reilecl subsequent general wage in­
creases. and will he increased whenever Ihe employee, Ihroiigh Ihe 
exercise or his or her seniority, becomes the iHialilied incumbent of 
a higher rated position. If. as a result ol a reduction ill Ihe number 
of positions available, a protected employee is required to exercise 
seniority lo  a position with an hourly rale less than Ihe guarantee, 
the employee will receive a monthly guarantee payment represent 
ing the hourly rlilleiential multiplied hy Ihe number <4 hours in 
Ihe new position's straight-time work schedule lor Ihe claim 
month IT a proleelrsl employee is uniihle lo retain any position. Ihe 
employee will receive the guaranteed hourly rale for the number id 
hours the employee would have wotked on a straight lim e basis iT 
he or she had retained his or her previous position
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2 . M aintenance-ofw ny employees.— T l i o  m a in t c n a r . c e - o f - w n y  g u a r ­
a n t e e  i s  b a s e d  o n  o v e r a g e  m o n t h l y  c o m p e n s a t i o n .  w h ic h  is  t o t a l  
c o m |> e n s n t io n  r e c e i v e d  b y  n n  e m p lo y e e  d u r i n g  1D7-I, d i v id e d  b y  
t o t a l  t im e  p a id  f o r ,  n n d  m u l t i p l i e d  b y  171 or by n v e r n g e  m o n t h l y  
l im e  p n id  f o r ,  w h i c h e v e r  i s  le s s ,  n n d  a d ju s t e d  l o  r e ( l e c t  s u b s e q u e n t  
R c n e r n l  w a g e  in c r e a s e s .  T h e  p r o t e c t e d  e m p lo y e e ' s  m o n t h l y  d i s p la c e ­
m e n t  n l lo w a n c c  is  t h e  d i f f e r e n c e  b e tw e e n ,  t h e  s t r a i g h t - t im e  e a r n -  
in R s  n n d  HO p e r c e n t  o f  t h e  nvernge m o n t h l y  c o m p e n s a t i o n ,  le s s  
t im e  l o s t  d u e  l o  v o l u n t a r y  absences o t h e r  t h n n  v a c a t i o n s .

If, n t  t h e  c lo s e  o f  n  c a l e n d e r  y e a r ,  t h e  s u m  o f  I h e  e m p lo y e e ' s  
n n n u n l  s t r n i R h t - l im e  c o m p e n s a t i o n ,  m o n t h l y  d i s p la c e m e n t  a l l o w -  
m ic e  p n y m e n t s ,  n n d  o f f s e t ; ,  u n d e r  t h i s  t i t l e  n r e  le s s  t h a n  t h e  e m ­
p lo y e e ' s  n v e r n R P  m o n t h l y  c o m |» c n s n l i o n  d i v i d e d  b y  1 2 , t h e  e m p lo y ­
e e  w o u ld  r e c e i v e  n n  n d d i t io n . - i l p a y m e n t  T o r t h e  d i f f e r e n c e .  If, in  
t h e  p r e v i o u s  c a l e n d a r  y e a r ,  n n  e m p lo y e e  h n s  r e c e i v e d  d i s p la c e m e n t  
a l l o w a n c e s  p a y m e n t s  R r e n l e r  t h a n  h i s  n n n u n l  R u n r n n t e e ,  t h e  e x c e s s  
b e n e f i t s  w o u ld  h e  r e c o v e r e d  f r o m  c u r r e n t  o r  f u t u r e  e n t i t l e m e n t s ,  
e x c lu s i v e  o f  m o v in R  e x p e n s e  b e n e f i t s  

T h e  H o u s e  a m e n d m e n t  a l s o  c o n f o r m s  t h e  R u n r n n t e e  f o r m u l a s  f o r  
e m p lo y e e s  a f f e c t e d  b y  a  s u p p le m e n t a l  t r a n s a c t i o n  t o  t h e  r e v i s e d  
g u a r a n t e e  f o r m u l a s  f o r  o t h e r  p r o t e c t e d  e m p lo y e e s .

,’t. O/temtinp employers.— It is proposed that o|iernting employees 
(i.e., train nnd engine service employees! retain their current 
monthly guarantee subject to two important modifications Aver­
age 11*77 Conrnil earnings will be calculated for each Commission 
classification o f  operating employees. These values will be up­
graded hy subsc-quci/i general wage inrrenses, nml will constitute 
maxima. These protected employees whose current monthly guar­
antees exceed the applicable maximum will have their guarantees 
reduced to the maximum. The second modification is an annual 
calculation in accordance with the mnhitcnanrc-of-wny formula de­
scribed above. If n protected employee's enrnings nre less tlinn the 
guarantee in r.nv month. 75 percent of the difference will Ih- paid. 
At the end o f  tlie calendar yenr. a comparison or guarantee and 
earnings on the annual basis will determine whether an additional 
payment will be made or whether future payments will be with­
held pending recovery.

•t. A 'onion tenet employees a m l employees trim  l i n e  hern Irons 
fe n e t l.— U o  change is proposed in the guarantee fo/imita currently 
applicable to these employees. Non-contract employees receive sala­
ries which do not include overtime compensation Additionally, 
they receive merit increases rather than general v/age increases, so 
that their guarantees have not changed since the 'urination of Con­
rnil. Consequently, they have not been the recipients id "w indfall" 
payments as is the case wilh contract employees.

Transferred employees retain their current guarantee. They 
have frequently purchased new homes nl a price reflecting the 
standard o f living they were assured of on the basis of Ihe current 
guarantee formula A redden reduction in ‘.heir monthly income 
might place them in hi unlc>:a)>!» finanej.if position There nre ap­
proximately 1151) employees who have transferred 

There are two other changes made in this section. Under subsec­
tion tl»H71, in addition to a!! unemployment compensation benefits 
and railroad earnings being set nlf against the employee's monthly 
displacement allowance (ns under existing law), all outside earn-
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ings or a protected employee deprived o f  employment must Ire 
selolf against Ihe employee’s MDA. This change will ensure that 
the mnnllily displacement nllowancc o f such protected employees 
nre fully olfscl by other compensation.

An additional change is made by this section in proposed subsec­
tion tbxlttl II calls for employees deprived o f employment, or the 
employees' class or craft representative, and the employer tn ngree 
nn a procedure try which surh employees will report their non-rail­
road earnings in order that they may be setoff against monthly dis­
placement allowances. Il also calls for nn agreed u|>on procedure hy 
which the employer is kept apprised nf tlie unemployment lienrfits 
currently paid lo  employees deprived of employment, also for the 
purpose or off-setting their monthly displacement allowances. 
These procedures are necessary to ensure thnt the reportiag/inves- 
tigalive burdens are shared hy the employer nnd the employees, 
rather than having the burden o f  investigation fall solely on the 
employer, ns now exists.

Sennle amendment.—'The Senate amendment is similar to Ihe 
Mouse amendment except for mninlctnnce-of-wny employee pay­
ments. Maintenance or-wny employees often work ns portable 
equipment operators in tlie summer wl-.en extensive track rehabili­
tation is undertaken, nml as trackmen in the winter when only 
routine maintenance can lie performed. As a result o f this circum ­
stance, maintenance-of-way employees frequently earn less than 
their average monthly compensation in the winter and more than 
their average monthly compensation in the summer When month­
ly displacement allowances during the winter months nre added to 
these enrnings, Ihe employee's nctunl annual compensation can 
well exceed his or her nnnunl compensation guarantee.

In order to corrrcl this situation, a separate calculation is pro­
posed for mnintcnnnce-of-wny employees. Knch protected employee 
v;ill lie assigned a mnnllily gunrnntoc equal to llie employee's 1117*1 
average hourly earnings cm a straight-time basis, upgraded liy silli- 
sequent general wage increases, and multiplied by 17-t l i e ,  Ihe 
number ol hours in a straight-time work schedule in the average 
month). If a protected employee's current monthly giiaranlee is 
less thnn this value, llie current guarantee will he retained. If, in 
any month, a protected employee's enrnings nre less than the guar­
antee, a payment will lie due equal lo 75 iiercent o f  the difference. 
At Ihe end of the calendar year Ihe employee's annual guarantee 
will he compared to his or her nnnunl enrnings plus monthly guar­
antee iiayments and any nlfsets If the nnnunl guarantee is larger, 
the full difference will he paid. If the nnnunl calculation demon- 
strnles that all or a portion o f the monthly gnnrni'lro payments 
represent an overpayment. Ihe employee will he eatil'i -t to no fur­
ther guarantee* payments until the overpayment is r. covered In 
the calculation of guarantee pnyments on the monthly and Ihe 
annual basis enrnings include overtime rate on any given clay.

Conferenee substitute. —'This follows Ihe I louse provision. The 
conferees note that changes in (lo* mnnllily displacement allowance 
formulas were necrrsary lo eliminate* exjiensive inequities in tin* 
current formulas The cnmerees note that different formulas wen* 
provided for dilfcrent classes and crafts of employees because of 
different procedures used lo determine the* basic* wages of different 
classes ami crafts of cailroad employees and because tbe work
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schedules of certain employees (such as maintenance-of-w-ny em ­
ployees! arc subject Id irregular mid seasonal lliictualions. Thr con­
ferees hrlicvr Ihr usr o f thrsr different formulas is rationally relat­
ed lo  such differences among the classes and crafts and to the need 
to conserve scarce government resources.

SK.CTinN SO I — DURATION OK M ONT III.Y  D IS I’ I.ACKMKNT A I.I/ IW A N C r.
Senate b i l l.— No provision
Hause amendment. —The House amendment would restrict the

Payment o f Ihe monthly displacement allowance in two situations, 
irsl, a protected employee's entitlement to a monthly displace­

ment allowance would lie suspended for the period that the em ploy­
ee fails to work for reasons heynml the control o f his or her current 
employer due to strikes, flood, snowstorms, and similar natural oc­
currences. Second, the legislation would require a protected em ­
ployee to claim a monthly displacement allowance within three 
months o f  entitlement unless the claint is (lie subject o f or based 
upon an nrhitrntion decision. Il also would require that entitlement 
to claims he approved or denied within loll days after a claim is 
Tiled for the Tirst year following enactment and within HO days 
thereafter, unless Ihe employee ami the employer agree upon other 
timeframes for tiling and determining claims. This provision will 
eliminate bookkeeping problems caused by delay in tiling a claim 
for n monthly displacement allowance, nnd enable tbe Corporation 
to assess more accurately expected payments for labor protection. 
The legislation further provides that unless denied within tbe time­
frames by the carrier, m e claim would be deemed npproved

Senate amendment. —Tlie Senate amendment contains a similar 
provision.

Conference substitute. —'Tlie Conference substitute contains the 
provision in the House and Sennte amendments.

BKCTION fitl.T —  TRA IN IN G  AND TIIANKKKIt
Senate lu l l  —-No provision.
Ilm ise amendment. —The amendment addresses restrictions nn 

mnit|Kiwcr utilization by permitting the Corpornlnn ami other em ­
ployers with protected employees to transfer such employees in the 
marine crafts ami unemployed I’enn Truck Lines, Inc workers to 
another class, and by offering retraining programs lo  make Ihe 
inter-class transfer provisions meaningful

The new training ami transfer provisions would apply lo unem­
ployed protected employees in the marine crafts and unemployed 
I’enn Truck Lines, Inc. employees No bona Tale vacancies exist for 
these employees in their class or craft. Consequently, their guaran- 
lee pavmenls represent a considerable ongoing liability.

Training expenses would be paid for by (ho Corporation or other 
employer, which could then be reimbursed from the Itegional Hail 
Transportation Protective Account Moving expenses incident lo 
transfers would be reimbursable under the provisions of section 
Tdtrrfg), as is the case under existing law

Senate amendment.—Tito Senate amendment is similar, with two 
exceptions. The power lo  transfer unemployed protected employees

STACCKItS IIAII. ACT OF 19X1)
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is extended to employers besides the Corporation, nnd the multiple 
offer provision was not adopted.

The "m ultiple offer" provision establishes procedures tlmt permit 
the Corporation nnd other employers lo ex|>edito reassignments hy 
making simultaneous offers o f a vacancy to no more than four em­
ployees at a time (those contacted employees junior to the least 
senior employee who accepts the vacancy will be furloughed or sev­
ered I

Conference sa le tilu le . —'The Conference substitute follows the 
Sennte bill, but retains the restriction in the House bill which 
nllows only Conrnil to transfer protected employees. However, the 
substitute permits Amtrnk to transfer employees within their se­
niority districts unless Amtrnk and the affected unions agree to ne­
gotiate an appropriate collective-bargaining agreement in this nren.

The substitute also restricts use of the multiple offer provision tn 
unemployed protected employees ol the marine em its and protect­
ed employees of I’enn Truck’ Lines. Other employees would not be 
subject to the multiple offer provision.

SK IT U IN  M U —  PAVMF.NT, AUD IT AND RF.PORT

.'enate h i l l— N o  provision.
House amendment —The House amendment would redesignate 

section fill!! nf the -'IK Act as section -VlfHal and increase the amount 
of funds authorized lo lie appropriated tinder Title V hy $2!la mil­
lion tof which up lo $1X0 million could be spcn! on monthly dis­
placement allowances) to a new authorization level of $-IH.ri million 
making training costs incurred by Ihe Corporation under revised 
section fitl'iidx IxDi reimbursable rosts. direct the .Secretary of 
Trnnx|mrlulion lo be responsible for requesting needed apptoprj- 
nlinns lor expenditure by Ihe Itailroad Itetirement Hoard, and oldi- 
tinnnlly authorize the appropriation o f funds Tor administrative ex­
penses incurred by the Itailroad Iteliremenl Hoard in js'rfnrtnmg 
their functions under section all'.). The appiopriations may he allo­
cated hy tbe Secretary to the Hoard and the Association.

Il is pioposcd that an ailditmnal T'.Wfi million be authorized to 
filial Ihe revised level o f heiielits afforded by these amendments. 
Conrnil projects that this sum will filial the program. II in lad  the 
cost o f  the program exceeds an additional million, the carriers 
employing protected employees would he responsible lor Ihe pay­
ment o f  benefits without reimbursement.

In addition, Ibis section would add two new Mihsections In sertion 
Ml!) (hat improve program auditing nml tepoitm g responsibilities 
upon the Association, Section afllMbl would direil Ihe Association tn 
conduct a program audit o f Ihe payment of bet flits under Title V 
and evaluate the effectiveness of llie provisions ol Title V in pro­
viding a reasonable level ol protect inn to protected employees rial 
enabling tin1 Corporation lo improve management ol Ihe prolecterl 
employees in ils workforce In conducting the program audit. Hip 
Association should he particularly sensitive to Ihe impact ol Tille 
V provisions upon .nanagement policies, so that the Association 
will la- able lo suggest cnircrtivc legislation quickly in tbe event 
inequities m e uncovered ill Ihe program or the way that the Corpo 
ration administers the program
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The Association would ho afforded nccoss ter portinonl documents 
for the purpose o f  facilitating it' progrnm audit nnd evaluation 
functio 's . Section fiOIMc) would require the Association lo  transmit 
nn annual detailed nnd comprehensive report o f  its periodic pro­
gram nudit and evaluation to the Congress nnd the President 
within !>0 dnys after the end o f  ench fiscal year.

Senate amend menI.—The Sennte nmendment contains nn identi- 
cnl provision to the House amendment.

Canfertn.ce substitute.—This provision is contained in the substi­
tute.

SECTION 50S — RAll.nOAD I I I R I N O

Senate bill.—Ha provision.
House amendment.—The House nmendmrnt provides for n right 

o f  first hire on other rail enrriers for protected separated, or fur­
loughed employees o f  Conrnil. This right would not apply if an em­
ployee wns separated for cause, or found lo he less qualified thnn 
other applicants. The right wouh’ v.o not nnply lo  nny vacancy 
covered hy a required or pormis • voluntary affirmative action

rilan. This right is similnr to Ih . grnntcd Milwaukee nnd Hock 
stand employees hy recent legislation.
Conference substitute —This  follows the House provision.

SECTION turn—SINtil.E rOI.LFfTIVF.-nAnOAININU AdtlEEMENT

Senate bill.—Ha provision.
House amendment. —Nn provision.
Senate amendment.—The Rrginnnt Ilnil Reorganization Art of 

l!17:t, ns nmended, was based on n recognition that Conrnil could 
succeed only ir Ihe predecessor bankrupt roads' o|>erntions were 
combined into n unified system.

A major component o f  that integration was addressed hy section 
fiO-Kdl nf the HR Act which required representatives o f the various 
classes or crnfls o f the bankrupt enrriers and representatives of 
Conrnil to enter into negotiations for a single collective bargaining 
agreement for ench clnss and craft o f employees This section was 
molivnted hy a recognition thnt the near countless existing Inbor 
agreements laid to he replaced hy negotiated collective-bargaining 
agreements for each class nnd cralt.

Such negotiations were commenced nnd substantial progress has 
lieen made toward the gonls of the Arl. As a significant example, 
the United Trnns|mrtntinn Union and Conrnil, alter extensive bar­
gaining, concluded nn agreement having far-reaching effects on 
labor costs o f train movements while allowing the United Trans­
portation Union members tn share in the resulting savings Howev­
er, continued implementation o f  this collectively bargained agree­
ment is iuqs'riled hy the findings of a U.S. Magistrate in the case 
of Maloof v. United Transportation Union and Conrnil, issued 
March 27, WHO.

As the result o f  a suit brought by minority rnemliers o f Ihe union 
who wish to hhx'k the agreement, the U.S. Magistrate has conclud­
ed, among other things, that section fiOIIrl) el the -'lit Act does not 
require Ihe negotiation o f a single agreement for each class or 
craft. As a finding o f fact, this conclusion must be considered to
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hnve a substantial likelihood of adoption In he Federal District 
Court. Such nn adoption would, in all likclimiod, be accompanied 
by nn order effectively terminating the United Transportation 
Uninn-Cunrail agreement nod allowing the continuation ol regional 
distinctions in treatment among memlrcrs of Ihe same class or craft 
in opposition lo  tbe conclusions o f tbe Final System Plan, and ihe 
clearly stated |silicy or Congress. Revocation o f  the detailed and 
comprehensive Crew Consist Agreement, on the strength o f find­
ings by a Magistrate, not only denies its benefits to a large number 
o f United Transportation Union members bill wipes out needed 
savings for Conrnil.

Conference substitute.— The Conference substitute follows Ihe 
Senate hill, with a clarifying sentence added to ensure that such a 
single collective bargaining agreement is negotiated systemwide. 
This follows the historical pilicy o f the National Mediation Hoard 
that crnlts or classes are to be certified systemwide, nnd negotia­
tions conducted on a similar basis.

This section will make it absolutely clear that the intent of Con­
gress was in l!>7:t. has remained, and is today thnt Conrnil is enti­
tled lo  a single collective bargaining agreement with each crall or 
class o f workers. The Magistrate's opinion was premised on what 
lie described as an ambiguous phrase in the existing statutory lan­
guage. This section should make it clear that the intent of Con­
gress is that Conrnil is entitled to n single agreement for each class 
nnd crnR.

sec t io n  107— em pijovee  ph o t e it io n  pa ym en ts

Senate b i l l —No provision.
House am endm ent.— The House amendment provided an effec­

tive data for Ihe new formulas o f the first day of Ihe month I .R ow ­
ing enactment.

Senate amendment.— The Senate hill provides that the new for­
mulas are to be effective on the first day o f the month following 
enarlment The Corporation and other employers wilh protected 
employees were to be reimbursed effective October I for any pro­
tective payments not previously reimbursed.

Conference substitute. —The Uonfcrence substitute adopts October 
1, WHO as Ihe effective dale.

SECTION 50H— TECHNICAI. AMENDMENTS
Senate t a l l -  No provision
House amendment.—The IIousp amendment makes technical 

changes to the Regional Rail Reorganization Act o f  W7M and adds 
the Attorney (leneral to the Hoard of Directors of the United 
States Railway Association.

The Secretary o f Transportation nnd the Secretary of the Treas­
ury are authorized to delega.e their tesponsibililie.x under the MR 
Act, including membership on the Hoard of Directors of tin1 USRA 
and its committees, to the following designated representatives. 
The Secretary of Treasury may designate any officer ol Ihe Depart­
ment whose position is confirmed hy Ihe Senate The Secretary of 
Transportation is authorized lo designate ns his representative the
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Deputy Secretary, the General Counsel, the Federal Railroad Ad­
ministrator, nr I fie Deputy Federal Railroad Administrator.

Subsection tell amends the definition or “ deprived o f employ­
ment" in subsection r>i)l(lil to exclude from the definition, nnd 
thereby excludes from coverage under the protection program con­
sistent with changes made in section 4 o f this legislation, failure to 
work due to Acts o f (Jod. Subsection (dl also adds a definition of 
"com pensation" to section SOI so that il is clear the word means 
only enrnings in employment subject to the Railroad Retirement 
Act rather than such earnings plus earnings from non-railroad em ­
ployment nnd compensation for person.-., injury claims against tlie 
employer.

Finally, subsection (e) clarifies that the arbitration provisions 
that npply to disputes between the Corporation and its employees 
regarding the interpretation nf Title V provisions do not resiricl 
the newly-created audit and reporting responsibilities nr ihe USHA.

Sm o te  nmendment. —The Sennte amendment is similar lo  the 
House nmendment but does not ntld the Attorney (icneral to tlie 
Association's Hoard o f Directors.

Conferenee suhslitu te .—The Conference substitute follows the 
House amendment, but deletes the provision to include the Attor­
ney (Jenernl on the IJSRA Hoard o f  Directors.

Section fiOHtO o f the House amendment alters section -lOMtdl o f 
the Rail Passenger Service Act to enable Amtrnk greater flexibility 
in contracting for compensation for providing commuter servires 
with the states. At present, the level o f  compensation is fixed at 
the "avoidable cost" level. Conferees expect Ihnl this provision will 
enable Amtrnk to have the flexibility to contract for tin* value of 
services rendered nnd not result in commuter revenues below 
avoidable cost.

sn n  io n  co t— F.xm im m  s u i 'p i .k m k n t a i . t i ia n s a c t io n  im io i ’o s a i .s
Sm ote  h i l l . - N o  provision
House iinieiiiliiieiit. —‘The House hill amends section .'1115 o f the 

Regional Hail Reorganization Act o f 11173 (45 U.S.C. 7-lfd hy provid­
ing that the Secretary o f  Transportation shall determine, after 
comments from interested parlies, whether to propose a supple­
mental transaction under this section for the transfer of all rail 
properties of Conrnil in Connecticut and Rhode Island In another 
railroad in Ihe region If the Secretary determines that another 
rnil carrier is financially nnd operali'nally  capable of assuming 
Conrad's freight operations and freight service obligations in the 
area, that Ihe transfer would promote the establishment anil reten­
tion o f  a financially self-sustaining rail system iu Connecticut and 
Rhode Island adcuuntc lo  meet the needs of those stales, and that 
the transfer would m inim i/e job losses and associated increases in 
unemployment, should Ihe Secretary develop such a proposal. Alter 
providing USRA and Ihe ICC wilh an opportunity to review and 
comment on the proposal, the Secretary may petition the special 
court for an order lo carry out the pro|Mised transfer.

Notwithstanding any existing fillH agreements, a new em ploy­
ment agreement would he entered into between the parties to the 
transfer and afferted employees pursuant to section fillH. These 
agreements would involve Ihe Corporation, but would not im|s>se

4 1 C 0

STAC.CKItS HAM, ACT OF I9K0 
p i nr̂ (.|H 
Ip:irc ;i7|

additional obligations on the Corporation, which is neither an nc- 
ipiiring nor a selling carrier for the pur|xises o f section MIX.

The hill would nlso allow further supplemental transactions 
under the normal procedures o f section .’105 to occur by deleting the 
six year time limit provided in section lOL’tlH lof the Act.

Conferen ir substitute.—The Conference substitute ndopts the 
I louse provision, but nllows the States o f Connecticut ami Rhode 
island to comment formally. The time period is nlso extended to
2-HI dnys.

If n pro|xisal is sent to Ihe Special Court, the Special Court shall 
use the procedures o f existing section JI05. If n tram force railroad 
is unwilling to accept the fair and rquitable price established hy 
the Secretary, the Secretary need not petition the Special Court. 
The Special Court mny review the proposal to determine if it is in 
the public interest.

SECTION 701— ROCK ISI.ANO ANI) Mll.WAUKEE RAII.tlOAnX AMENnMK.NTtl

Sennte h i l l .— No provision.
H ou se  amendment.—The  House ninonds the Rock Island Transi­

tion and Fmployee Assistance and the Milwaukee Railroad Re- 
structuring Act in several instances The amendment provides that 
any decision with res|)ect lo constitutionality o f the Rock Island 
Transition Act or Ihe Milwaukee Railroad Restructuring Act from 
the respective courts having jurisdiction over the respective rail­
roads in bankruptcy shall he taken lo the United Stales Court of 
Appeals for the Seventh Circuit. If a constitutional challenge in 
made lo the procedure under this provision. Ihe challenge shall he 
heard hy the United Stales Court of Appeals Tor the Seventh Cir­
cuit because the procedure is part o f the Rock Islnnd Train ition 
Act. Should the appeals on constitutionality involve section I'M or 
section I III ol the Rock Islnnd Transition Act or sections !• or I ft o f 
tlie Milwaukee Railroad Restructuring Act, regarding the claim of 
administration for employee protection claims, the court shall de­
termine the appeals in a consolidated proceeding nnd render a 
final decision no later thnn (ill days after the Inst such appeal is 
filed. , ,

The House amendment clarifies the Rock Island Transition nnd 
Milwaukee Railroad Restructuring Act to stale affirmatively that 
nothing in these Acts shall limit the right or nny person to bring 
an action under Ihe Tucker Act. This provision was not iu the 
original Acts on the grounds thnt there continued to exist a Tucker 
Act' remedy where Congress lias not explicitly waived r.ich a 
remedy. See Regionnl Rail Reorganization Cases, -IID U.S. 1(12; 125 
(111741.'However, in reviewing Judge liarr's  injunction o f the Rock 
Island Transition Act, Justice Stevens expressed concern about the 
availability of such a remedy where the injunction lo he lifted mid
were the Act aubsomiently to he held unrnin-filutinunl, U S.
------------------ (ltlHIl). This specific provision clearly establishes that
the Tucker Act is available and nothing in these Acts limits Ihe 
right nf nny person lo seek redress under the Tucker Act.

The I louse amendment provides for a new schedule for the nego­
tiation o f mi employee protection agreement between the Rock 
Island Railroad and the Labor organizations. If these parties lire 
not able to come to an agreement within 5 days, the Commission is
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to impose n fnir :uul equitable arrangement no less protective of 
the interesLs o f employees than the protection established under 
section !l o f  tbe Milwaukee Railroad Itestructurine Act within la  
days after the enactment or ihe Staggers Rail Act The bankruptcy 
court shall order the Rock Island Trustee and the Ruck Island em­
ployee organizations to implement such arrangement immediately. 
Any order o f the Commission or the bankruptcy court with respect 
to implementing such order shall be appealed only to the United 
States Court o f Ap|mnls for the Seventh Circuit within a days after 
the order or the Commission or the bankruptcy court, whichever is 
later, and shall be determined within (ill (lays after the appeal is 
Hied, nenelils and allowances under this arrangement shall be paid 
by the Rock Island Railroad and shall be treated as administrative 
expenses o f  the estate o f the Rock Island Railroad. Hv s|>ecilically 
statin)' that there is a Tucker Act remedy, the benefits and 
allowances will immediately become available to (he tiunlifying 
Rock Island employees and ihe Trustee may pursue his alienat ions 
o f unconstitutional action under the Tucker Act

Under Sectjon 7<dl. let. and (ft o f the Milwaukee Railroad Re­
structuring Act, certain obligations to the United Stales were sub­
ordinated to the creditors, hul not the stockholders. Hence, there is 
a nap between these two classes ef interests. The llnuse amend­
ment eliminates this nap, by fornivinn such suhordina',. d obliga­
tions to the United States when tlie Milwaukee Railroad is either 
successfully reornanized as a rail irrier or when more than filler 
o f the railroad os it exists on the effective dale of the Staggers Rail 
Act is purchased and fill % o f its employees on ‘ hat date have ob­
tained employment with other carriers. Ily eliminating this gap in 
this way, the House amendment will encourage Ihe Milwaukee 
Railroads stockholders to seek a successful reorganization or pur­
chase and not feel it necessary to seek liquidation al this time.

Additional funds for Transaction Assistance under tlie Rock 
Inland Transition Act for the purchase or abandoned lines hy non­
rail carrier entities o f  the Rock Island Railroad and Milwaukee 
Railroad and for rail hanking o f lines o f (lie Milwaukee Railroad in 
Montana nre made nvnilnhle. The Secrete'';, may determine if ap­
plications for purchase filed after Septemlier IS. I9HU, are appropri­
ate. Other than Ihe fi'eils specifically reserved for Montana, Tran­
sition assistance fimns should he equitably distributed without 
Stale preference to non-carrier entities which hnve applied for 
funds.

Conference si hslitiile .— The Conference suhslitute ndopts the 
House provision, with minor modifications nnd deletion of the new 
fiitdini'H for the Ris k Island Transition Act. The conferee’’ believe 
thnt there is an obligation upon the Ruck Island eslnle to provide 
employee protection as a claim nf administration to ils employees 
who were not covered by the March -I, IIIXO, agreement. Further, 
the conferees believe the Rock Island estate has henofilted from 
the Rock Island Transition Act hy the reduction in ils employee 
prated ion liability and through the Cnngrcssionnllv-suppnrted 
March I. 19X1), iigreemen.', the ability to lease its facilities and the 
use o f funds to purchase ils facilities, thus preserving ils value as a 
going concern, and the expeditious consideration of Rock Island 
transactions at the Commission. The conferees reiterate that it is 
the intention of Congress that employee prut d ion  lie imposed in
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bankruptcy proceedings involving mnjer rnil carriers, for to do oth­
erwise woiild lie to promote liquidations, to the detriment o f  the 
employees nnd the public interest.

SF .C T IO N  7 0 2 — LO A N  C t lA n S N T F .F -S

Sennle b i l l—  No provision.
llnuse nm rndnirn t. —The House amendment provides thnt the 

Secretary o f  Transportation shnll not later than 45 days nfter the 
effective dale of this Act, lake filial action on nny application Tor n 
section fill loan guarantee under the Rnilrond Revitalization nnd 
Regulatory Reform Act to be used in connection with joint owner­
ship. construction or rehabilitation o f  nny facilities for n second 
rail carrier to serve the Powder River Basin in Wyoming nnd M on­
tana. Tliis provision is included to promote needed com|ietilinn for 
transportation or Ihe low-sulfur conl from the Powder River Hasin 
thnt is used hy n great number o f utilities in ninny slates.

The Secretary is authorized to waive findings under filttg) with 
respect to such lonn guarantees, nnd sretion 4 (f) o f the Department 
„r  Transportation Act is not applicable to such lonn guarantees. 
However, the Secretnry shnll review the proposed Chicago nnd 
North Western connector nnd shall not approve nny route which 
requires the use of ngriculturnl land unless there is no feasible a id 
prudent alternative to the use o f such land nnd the proposed rou :e 
construction plnn requires nil possible planning to minimize Ion is 
to such agricultural land. The Secretary shall review the use i f  
any ngriculturnl land in any new constructed line nnd slinll requi e 
private land crossings Tor agricultural la id  owners whose land s 
divided by such line. When the Secretary requires the construct inn 
o f a grndi’ crossing, the Secretary shall require Ihe land ownei and 
the rnilrond lo  enter into agreements limning the rnilronds liabili­
ty nt such crossings.

Conference substitute.—'The Conference substitute ndopts the 
House nmendment, hul substitutes provisions regarding slnndnrds 
nnd deadlines for judicial review instead of the Secretary's discre­
tion to wnive findings under sei ion 511(g) o f  the Railroad Revital­
ization nnd Regulatory Reform Act o f 1970 (P.l,. 94-2111). II also 
makes clear that net ions can he taken withnut prin approval of 
nny Committee o f Congress.

The standards and deadlines nre burrowed from the Alaska Nat­
ural (las Transportation A d , 15 U.S.C. 7l9h. and the Administra­
tive Procedure Act, 5 IJ.S.C. 7911. The reference to the phrase, 1 ar­
bitrary. capricious, or nn nhuso o f discretion" is nil adaptation o f 5 
U.S.C. 705t2i(A). The reference lo  "in  excess o f statutory jurisdic­
tion, n iitlii/itv or limilntions, or short of statutory r ig h t ' is nn in­
corporation of the grounds for review provided in section 70ti(2KC). 
Tlie Confere.'fi wish In emphasize Hint the other grounds for review 
set forth in si ction 5 U.S.C. 7(1(1(21 not in this section are intention­
ally excluded. ,Indicia! review is tn he confined to considerations or 
whether the agency complied with the Constitution and noted 
within its authority.
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SF.CT10N 7 0 3— CONKA II. STUDIES AND EMERGENCY FUNDING A USRA 
AUTIIOH i'ATION

Sennte b i ll .—The Sennte hill requires USRA to submit prelimi- 
nnry recommendations by November 15, WHO. wilh legnrd to Con- 
rnil s future structure, nctivities and fund ini; Following review by 
the Department o f  Transportation and the Commission, and -,m - 
mcnt by interested parties, USRA is required to submit to Congress 
by March 1, 1981 specific final recommendations with respect to <11 
future projected funding requirements o f  Conrnil; (2) future struc­
ture nnd activities o f  Conrad :n the region; nnd (III legislative pro­
posals, if ncccssnry, to implement such recommendations. The 
Senate provisions nlso require specific studies to be completed in 
developing preliminary and final recommeim. .(ions. Conrnil is re­
quired to submit recommendations to USRA by October I, WHO; it 
is nlso free to com m ent on the Association's preliminary nnd final 
recommendations. T he provision includes nn USRA authorization 
o f  $31.5 million for fiscal year 15181 nnd $27.5 million for fiscal vear 
15182.

A separate title o f the Senate b'M provides emergency funding 
for Conrnil o f  $112!) million Tor fiscal _,onr 15181. This provision is in- 
t'-.ided to provide interim Federal funding for Conrnil while Con­
gress identifies alternative measures, including structur’d  changes, 
based on the various studies nnd recommendations discussed above. 
The funding is conditioned U|s>n n finding bv the Finance Commit­
tee under section 2l(ithl o f the Regionnl Raii Reorganization Act of 
IOlill, ns amended, thnt Conrnil has taken appropriate action to 
eliminate losses on light density and unprofitable lines through ne­
gotiation o f  subsidy or trncknge rights agreements, sale or lease, 
imposition o f surcharges or abandonment o f surh lines. Expedited 
surcharge and abandonment procedures are provided Tor these 
light density nnd unprofitable lines. In nddi'mn, Ihe Senate bill re­
quires nn econom ic analysis that will forecast the full . ffects upon 
Conrnil nnd rail labor of alternative changes in labor agreements 
nnd relnled operational changes.

House amendment.—The House nmendment does not contain nny 
provision on Conrail studies or emergency funding. It provides nn 
authorization for USRA o f $28.5 million for fiscal year 15181.

Conference substitute .—The Conference substitute generally 
ndopts the Senate provision wilh regard lo Conrail studies. Howev­
er. Conri.il is given a larger role and will be required to submit a 
separate report and recommendations al the same lime as USRA 
on the carrier's future fum."'” <{ requirements, future structure and 
activities, nnd jegislativc ... ion which might lie reunited. Conrail is 
to submit preliminary projections and recommendations to USRA 
by January I, 15)81. 'Ihe report and recommendations or USRA nnd 
Conrail are to he submitted to Congress no later than April I, 15)81.

The Department o f  Transportation is to submit its recommenda­
tions by thnt same date, nnd there is a provision for comment by 
the Commission.

The Conference substitute adopts the Conrnil emergency funding 
authorization o f  $1120 million for fiscal year 15)81. It retains ihe 
Sennle provision for an affirmntive finding hy the Finance Commit­
tee that Conrnil has taken appropriate action lo  eliminate losses on 
light density lines and other lines which are unprofitable. Ilowev-
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er. since the rnil bill contains separate surcharge nnd abandonment 
provisions, the expedited Conrnil surcharge and abandonment pro­
cedures hnve been deleted. The Conferees stress, however. Ihnt 
Congress intends, ns a condition o f the emergency funding, that 
Conrail proceed to eliminnte or reduce its losses on unprofitable' 
lines and implement such cost conservation measures ns nre feasi­
ble to minimize the needs for additional Federal funds.

Earlier this yenr, in the Past ,'nger Rnilrond Rebuilding Act, Con­
gress established the goal o f eliminating congestion o f rnil freight 
nnd rnil passenger traffic nlong the Northeast Corridor. At that 
time, Congress nlso authorized funds to begin the diversion of 
freight nround Hnltimore. It now nppenrs that still more freight 
may be diverted off the corridor by cooperation between Conrnil 
nnd the Delaware nnd Hudson Railroad nnd that no authorization 
of appropriations is required to divert additional traffic o ff the cor­
ridor hy tire negotintions o f trncknge rights between Conrnil nnd 
the Delaware and Hudson. Accordingly, the Conferees express their 
hope thnt these negotiations will successfully divert additional' 
freight o ff the corridor nnd direct Ihe United Stntes Railway Asso- 
c in lon  to monitor these negotiations nnd to report on their prog­
ress to the respective committees.

SECTION 7 0 4 — USRA AUTHORIZATION OF APPROPR IATIONS

Senate b i l l .—The  Sennle bill contained n 2 year authorization of 
JIll./i million in fiscal yenr 1981 a id $25.5 million in 1982.

House amendment.—The  IIousp nmendment contained a 1 yenr 
nuttiorizntinn for $28.5 million.

Conference substitute.—'The conference substitute provides n I 
yenr authorization of $99 million foi fiscal yenr 1981.

SECTION 703—  FER liFR  I.IN E  R E l I API CITATION .T T U P V

Senate lu l l .—bio provision.
House lu l l .— ISection 291 o f  the House bill created a Rail Technol­

ogy and Shippers Needs Horrd. This Rom-d is lo  consist o f the Sec­
retary of Transportation, the Secretary o f  Agriculture, the Sectc- 
tnry of Commerce, the r..« retnry of Housing nnd UHinn Develop­
ment. the Secretary o f la 's ir , Ihe Cline ’nan o f the Interstate Com­
merce Commission, nm. '-m  shipper represeni.Jives from national 
agricultural organizations appointed hv the (’ resident. The Hoard r  
given authority to conduct studies of technological means to im 
prove rail productivity nnd the continuing transportation needs of 
urban nnd rural shippers.

Seelion 29! or the House bill also provides Tor .i study o f the rev­
enue impact and public benefits o f exem pting from taxation Stale 
or local government obligations incurred in connection with the re- 
linhililntinn of rnilrond feeder lines. The report mucl include crite­
ria as may lie ncressary lo prevent the nlniso of the special lax 
status given under Ibis section.

Conference substitute .—The Conference Substitute deleted the 
Rnil Technology nnd Shippers Needs hoard hut rctninvd the study 
:if the impact of exempting Stale or local government obligations 
incurred nt connection with tlie rnilrond feeder lines. Il is nnl ici- 
pat cd that this report will include reci'minendiilions regarding Ihe
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typos o f  rnilrond properties nnd services which ought lo ho eligible 
for State or local government obligations which are exempt from 
tnxntion; ways to narrow the applicability o f  this special issue to 
ensure that such obligations will be issued only for productive rail 
rehabilitation or acquisition projects; nnd ways to ensure coordina­
tion with Federal, Stale and local rail programs.

SUCTION 7nr,— rFFECT ON PKNOINO MATTKRS
Senate b i ll.—No provision.
Him sc amem lment.— The House bill contains a provision which 

states that all applications or proceedings pending before the Com­
mission or other agencies, or nny court, shall be determiner) ns if 
this taw had not been enacted.

Conference substitute .—The conference substitute deletes the 
House provision, but clarifies tlmt existing rate bureau proceedings 
shnll Ik * conducted under the law prior to the enactment o f  this 
Act. The House h'll, ns passed, contains n section determining the 
effect o f  this legislation on pending matters. The fact thnt the Con­
ference substitute does not contain a similar provision is not in­
tended to create nny implication that other cases now pending nt 
the Ccmi ’ inn, other affected agencies, or pending in the Federal 
courts nre A  lo  he adjudicated or determined under existing Inw 
or the new legislation in accordance wilh controlling case law. The 
deletion o f  these provisions mentis that existing cases al the Com­
mission, other affected agencies, or  (lending in the Federal courts, 
shall be determined ns present ense law requires that they he de­
termined.

If a case is pending in Federal Court or has been remanded to 
the- Commission, the Conferees intend thnt the rate ultimately de­
termined hy the Commission shnll be considered the rate in effect 
on the date o f enactment for the purposes o f  this Act.

SUCTION 707— CONSTIttJCTION OF AMP.NIIMFNTS
Semite b i l l.—Snmn as Ihe House hill.
Ihmsc onicn ilnient.—The  House nmendment provided that the 

amendments made hy this Act should > j !  he construed to modify 
the existing law wilh respect to com petition and coordination ns it 
affected the relationship between water carriers and rail carriers.

Conference substitute.—The provision contained iu this section, 
which qualifies each provision o f  each section nf this Act, is de­
signed to make clear that none o f the provisions nt the Act modi­
fies existing law to make lawful a rate or practice that was unlaw­
ful on Ihe day prior to enactment. Also the Conferees intend that 
this section allow w iter enrrh ~s lo  challenge practices that were 
unlawful as unfair, destructive predatory, or otherwise under­
mined competition prior to enactment of this Act. In addition, of 
course, the Conferees do not intend to limit the rights of water car­
riers to exercise llieir rights nnd remedies under the provision of 
the Interstate Commerce Act ns amended hy the Sluggers Act of 
WHO regardless o f whether those rights and remedies m e related to 
practices which are unfair, destructive, predatory or otherwise un­
dermine competition.
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The intent is that none nf the amendments made hy this Ael is 
to I h - used to legitimize thr undermining o r  rail-water competition. 
Railroad rates and practices that affect rail-water competition that 
are unfair, destructive, predatory, or otherwise undermine ci.v.ipeti- 
lion, and that were unlawful immediately prior to ennclm<-nt of 
this Ael shall continue to he prohibited Similarly, nn change made 
by this Ael makes lawful any other railroad rnle o r  competitive 
prnctire Ihnl is unfair, destructive, predatory or otherwise under­
mines competition.

Sr.lTION 70R—St.IRPI.lfS F.qUIPMKNT
Sennte Ini'.—No provision.House nmem lmeut.— I'h House amendment mnkcs Conrail eligi­

ble to Iwirrnw excess rquipinonl from the Department or the Army. 
Now, the effected community mus\ pay a rental fee ol the fair 
market value, which is too high for most local communities. The 
amendment would set up a two-step process for obtaining the 
needed equipment (bridge for example!. The Hrst would Im- an ap­
plication hy Conrail lo Ihe Army for a contract lo borrow the 
bridge; this would occur only alter Conrail has determined Ihnl 
public safety required such action. After Conrail and tin* Army 
have concluded negol ini inns, Conrail would enter into a con*-net 
with the local runuminity to pay lor the transportation ol Ihe 
bridge to Ihe site and lor routine maintenance.

While the language o f the amendment is general, il is specifical­
ly aimed nt solving a problem in (he city o f Niles, Ohio, where the 
West I’ark Avenue bridge going over Conrail tracks was damaged 
nnd traffic is now being rerouted through a public park. This cro­
nies a ha/ardiniH and dangerous condition for the many children in 
Ihe area.Conference substitute.—C-oriforonce suhslitute ndopts llie House 
provision.

SKC7.1N 70!l—STIIIIY OF ALASKA ItAll.HUAI) IIATF.S
Semite bill —No provision
House tin ien tln icn l—The House nmendment requires, within fi 

months alter !iie effective dale o f llu* legislation, the Cntnmission 
to eom plel' n study to determine whether certain rales charged hy 
llie A!., kii Railroad would, if sueli rules were entered into alter 
the enactment nl tlie legislalinn. have violated Seelion lH7llla(cHl) 
of Title -III li s  t;, ns amended hy the House amendment.

Conference substitute —The Conference suhslitute follows the 
House an: ndmont. Allegations have been made tlmt llie Alaska 
Railroad has been engaged in predatory pricing lo  Ihe injury ol ils 
privately owned competitors It has also lieen alleged tlmt the 
Alaska Railroad has the capacity lo  engage in such nctivity be­
cause il is federally iwned and subsidized, while ils competitors are 
totally uiisiihsidiz'.(. Clearly, such conduct would In* contrary lo 
sotiml public policy.

Accordingly, nn investigation hy the Commission is ordered hy 
this Act, II is expected that the Commission will condor! a careful, 
impartial analysis o f Ihe controversy, weighing all Ihe fuels and ar­
guments of the interested parties, nnd making available ils ntuily-
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sis and supporlinR data for public comment p r i o r  lo r r n d e r i i i R  a final rcjtorl lo Congress. The Department of Trans|x,rtalion and other Federal fluencies are expected ('* cooperate fully with the Commission in the conduct of the investigation The Commission's study is to be coordinated with n study hv the State of Alaska.
s f c t i o n  7 1 0 — m T c r i v c  o a t f -s  

Sennle lu l l .—No provision.
House amendment.—The House nmendment provides that Ihe 

provisions o f this Act nnd the amendments made hv this Art shall 
take effect October I. I!INI), except eertnin sections ticaliiiR with the 
Conrnil employee protection.

Conference siilis litie le.— The Conference substitute adopts the House amendment, hut clarifies that the amendments to the Itock Island Transition nnd Employee Assistance Act in section 227 are effective upon enactment.
A p p k n i i i x  A

I n t f i i s t a t f  C o m m f .i i c f . C o m m i s s i o n ,
H'ox/ihi/,'/on. I).C, iSV/drmher 10, I0S0.

l i o n .  .1. J a m f s  E x o n .U.S Sennte, Washington, D.C.
D f a h  S f n a t o h  E x o n : This is in reply to your letter o f  September 

II nskinR for mv interpretation of the Commission’s authority re- 
RardiiiR demand-sensitive rntes if Section 210 of l i lt . 72:15 (The 
Hail Act o f IIIWII were enacted. As your letter points out, Sertinn 
210 repeals the exixlini! section of the Interstate Commerce Act 
which reipvres the Commission lo maintain standards and -.nee- 
dures In permit Ihe establishment of demand-sensitive rales In my 
view, repeal o f this section will lead the Commission to repeal its 
existing rcRulalinns rcRnrilinR demand-sensitive rales and lo lefuse
10 initiate new rulemnkinRs on this subject

I hop this addresses your concerns about the Commission's in­
terpretation of existing and pemliuit leRislalion I would, or course, 
he pleased lo  discuss this with you nt nny lime II loRislntion is en- 
acted, I look forward lo workiitR closely with you and other m em­
bers o f Conjtress who have devoted so much effort to hririRinR a rail 
hill to fruition.

iincerely yours,
D a i i i u s  W. H a s k i n s , Jr., ( ’Im irnnin. 

A it fn o ix  II

C lIK 'A nO  AND N o ilT llW K BTK IIN  TllAN.SI'IIIITAMON C o ..
^•/ifeaiher JO. I  USD

l i o n .  J .  .1. E x o n .
11 S. S em ite , W ash iiiR lon , D C .

D f a i i  S f n a t o i i  E x o n : We know you arc concerned with our plans 
for ihe future of our (‘ant-west line between the WyominR State 
line and Ihe Mississippi Hiver. Please he advised wo have no inten­
tion of nlmndnniiiR this line.
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The construction of. and successful operation of. our proposed 
connector line to the Union Pacific near Joyce. Nebraska, not only 
will not endaiiRer the east w est line, but will enhance its future. 
Jtcvenues derived from the coal project will make this railroad 
slronRcr and belter able to maintain this line, which performs a 
useful service lor the citizens nf Nebraska

It is our puriHtse to maintain this line in condition to respond tn 
Service needed hv vour citizens As we liecome stronRfr, we are 
tietter able to increase tbe quality or ties line and our other lines 
in Nebraska. However. I would like to emphasize Ihnt we do have 
an onRoinR proRram which Ims resulted in nulislantial investment 
For tbe period Tram III74 to l!l?!l we have invested $.'15,15(1.1111(1 in 
maintenance and capital in this line Obviously, it is our intention 
to continue maintenance nnd investment nt this level or hopefully. 
Rreater.

Sincerely, . . . .  ,
J F l u  IM F  C oN I .O N .  Sen io r  Fire rresu len t.

llA in .t.y  (7. S tac .u f r s .
J a m f s  J Fi.imm.
J iu in  M Morphy, 
lio n  E i  k m a i i i i t .
J i m  E a n t i n i .
I I a i i i i a i i a  A M i k u i .s k i ,
IlnncnT T  M a t s u i ,
J a m f s  T I I i i i i y i i i i .i ..
EiiwAtm It M a i i i c a n .
T o m  I x iF F F t .F n ,
C a i i y  A I . f f ,

M ann/y is nil llie  I ’n r l o f  llie  House.
I lo w a i i i i  W. C a n n o n ,
I t l 'SSF I . I .  II IxiNii,
J .  J a m f s  E x o n ,
Hon I’ACKwnon,
N a n c v  I . a n i k i n  K a s s f r a i i m , 

Mnnil/;erx on the I 'o r l o f  l l i r  Sennle.
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STAGGERS RA IL ACT OF 1980 
Public Law 96-448; 96th Congress

AN ACT To reform the economic regulation o f rnilroad.s, and for other purposes.
Be it enacted by the Senate and House o f  Representatives o f  the 

United States o f  America in Congress assembled,

SHORT TITLE
S e c t io n  1. This Act may be cited as the "Staggers Rail Act of 

1980".
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FINDINGS

Sec. 2. The Congress hereby finds thnt—(1) historically, railroads were tho essentinl factor in the na­
tional transportation system;(2) the enactment of tb'j Interstate Commerce Act wns essen­
tial to prevent nn abuse of monopoly power by railroads and to 
establish and maintain a national railroad network;(3) today, r- 'z t  transportation within the United States is 
competitive;(4) many of the Government regulations affecting railroads 
have become unnecessary and inefficient;(5) nearly two-thirds of the Nntion’s intercity freight is trans­
ported by modes o f transportation other than railroads;(G) earnings by the railroad industry ore the lowest o f any 
transportation mode and nre insufficient to generate funds for 
necessary capital improvements;(7) by 1986, there will be a capital shortfall within the rnil­rond industry of between $16,000,000,000 nnd $20,000,000,000;

(8) failure to achieve increased enrnings within tbe railroad 
industry will result in either further deterioration o f the rnil 
system or the necessity for additional Federal subsidy; nnd

(9) modernization of economic regulation for the railroad in­
dustry with a greater reliance on the marketplace is essential

,

in order to achieve maximum utilization o f railronds to save energy and combat inflation.
GOALS

Sec . 3. The purpose o f this Act is to provide for the restoration, 
maintenance, and improvement o f the physical facilities and finan­
cial stability o f the rail system o f the United States. In order to 
achieve this purpose, it is hereby declared that the goals o f this Act are—

(1) to assist the railroads o f the Nation in rehabilitating the 
rail system in order to meet the demands o f interstate com­merce and the national defense;

(2) to reform Federal regulatory policy so as to ireserve a 
safe, adequate, economical, efficient, and financially stable rail system;

(3) to assist the rail system to remain viable in the private sector of the economy;
(4) to provide a regulatory process that balances the needs of carriers, shippers, nnd the public; and
(5) to assist in the rehabilitation and financing o f the rail system.

TITLE I—RAIL TRANSPORTATION POLICY
RAIL TRANSPORTATION POLICY

Sec . 101. (a) Chapter 101 o f title 49, United States Code, is 
nmended by inserting after section 10101 the following new section:
"S lO lO ln. Rail transportation policy

"In regulating the railroad industry, it is the policy of the United States Government—
"(1) to allow, to the maximum extent possible, competition 

nnd the demnnd for services to establish reasonable rates for transportation by rail;
"(2) to minimize the need for Federal regulatory control over 

the rnil transportation system nnd to require fair nnd expedi­tious regulntory decisions when regulation is required;
“ (3) to promote n safe und efficient rail transportation 

system by allowing rnil carriers to e irn  adoqunte revenues, os 
determined by the Interstate Commetce Commission;

"(4) to ensure the development and continuation o f n sound 
rnil transportation system with e"ictive competition among 
rnil enrriers nnd with other modes, to meet the needs o f the public nnd the notional defense;

"(5) to foster sound economic conditions in transportation 
nnd to ensure effective competition nnd coordination between rail enrriers nnd other modes;

"(6) to maintain reasonable rntes where there is un absence 
o f effective competition nnd where rnil rates provide revenues 
which exceed the nmount necessary to maintain Lnc rnil system nnd to attract capital;

"(7) to reduce regulate ry barriers to entry nto and exit from the industry;



"(8) to operate transportation facilities and equipment with­
out detriment to the public health and safety;“ (9) to cooperate with the States on transportation matters 
to assure that intrastate regulatory jurisdiction is exercised in 
accordance with the standards established in this subtitle;"(10) to encourage hcnest and efficient management of ra il­
roads and, in particular, the elimination o f noncompensatory 
rates for ra il transportation;"(11) to require ra il carriers, to the maximum extent practi­
cable, to rely on individual rate increases, and to lim it the use 
o f increases o f general applicability;“ (12) to encourage fair wages and safe and suitable working 
conditions in the railroad industry;"(13) to prohibit predatory pricing and practices, to avoid 
undue concentrations o f market power and to prohibit unlaw­
ful discrimination;"(14) to ensure tbe availability o f accurate cost information 
in regulatory proceedings, while minimizing the burden on rail carriers o f developing and maintaining the capability o f provid­
ing such information; and(15) to encourage and promote energy conservation. ’ .

(b) Section 10101(a) o f title 49, United States Code, is amended by 
striking out “ To ensure" and inserting in lieu thereof “ Except 
where policy has an impact on rail carriers, in which case the prin­
ciples o f section lU lQia o f this title shall govern, to ensure” .(c) The section am.lysis of chapter 101 o f title 49, United States 
Code, is amended by inserting after the item relating to section 
10101 the following new item:
“ 10101n. Rail transportation policy.".

TITLE I I—RAILROAD RATES AND INTER-CARRIER 
PRACTICES

REGULATION OF RAILROAD RATES

Sec . 201. (a) Subchapter I o f chapter 107 o f title 49, United States 
Code, is amended by inserting after section 10701 the following new 
section:
“ §10701n. Standards fo r rates fo r rail enrriers

“ (a) Except ns provided in subsection (b) or (c) of this section nnd 
unless a rnte is prohibited by a provision o f this title, a rail carrier providing transportation subject to the jurisdiction of the Interstate 
Commerce Commission under subchaptcr I o f chapter 105 o f this 
title may establish any rate for transportation or other service pro­
vided by the carrier."(bXl) I f  the Commission determines, under section 10709 o f this title, that a ro il carrier has market dominance over the transporta­
tion to which a pnrticulnr,rate applies, the rate established by such 
enrrier for such transportation must be reasonable."(2) In nny proceeding to determine the reasonableness of a rate 
described in paragraph (1) o f this subsection—"(A) the shipper challenging such rate shall hove the burden 

o f proving thet such rate is not °onable if—

"(i) such rate (I) is authorized under section 10707a of 
this tit'--, and (II) results in a revenue-variable cost per­
centage for the transportation to which the rate applies 
that is less than the lesser o f the percentages described in 
clauses (i) and (ii) o f section 10707a(eX2XA) of this title; or 

"(ii) such rate does not meet the description set forth in 
clause (i) of this subparagraph, but the Commission does 
not begin an investigation proceeding under section 10707 
o f this title to determine whether such rate is reasonable; and

“ (B) the rail enrrier establishing the challenged rate shall 
have the burden o f proving that such rate is reasonable i f—

"(i) such rate (I) is greater than that authorized under 
section 10707a of this title- or (II) resn.Its in a revenue-vari­
able cost percentage for the transportation to which the 
rate applies that is equal to or greater than the lesser of 
the percentages described in clauses (i) and (ii) o f section 10707a(e)(2KA) of this title; and 

"(ii) the Commission begins nn investigation proceeding 
under section 10707 o f this title to determine whether such rate is reasonable.

"(3) In determining whether a rate established by a rail carrier is reasonable for purposes oi this section, the Commission shall recog­
nize the policy o f this title that rail carriers shall earn adequate revenues, as established by the Commission under section 10704(a)(2) of this title.

"(cXl) A rnte for transportation or other service provided by a rnil enrrier subject to the jurisdiction of the Commission under s’ ib- 
chapter I of chapter 105 of this title may not be established below a 
reasonable minimum. Any rate for transportation by such a rnil 
enrrier that does not contribute to the going concern value of such 
carrier is presumed to be not reasonable. A rate that contributes to 
the going concern value of such carrier is conclus'vcly presumed not to be below a reasonable minimum.

'(2) A rate for transportation by a rail carrier that equals or ex­
ceeds the variable cost o f providing the transportation is conclu­
sively presumed to contribute to the going concern value of such rnil carrier.

"(3XA) Upon the filing o f a complaint alleging that a rate is in 
violntion of this subsection, the Commission shall take finnl action 
thereon by the 90th day after the date such complaint is filed.

“ (B) I f  the Commission determines, based on the record after op­
portunity for a hearing, that a rate is in violation of this subsec­
tion, the Commission shall order such rate to be raised, but only to 
the minimum level required by this subsection. The complainant shall have the burden of proving that nuch rnte is in violation of this subsection.

"(4)(A) For purposes of this subsection, vnrinble costs shnll be de­
termined under formulas or procedures prescribed or certified by Mie Commission.

"(B) In the determination o f variable costs for purposes o f mini­
mum rate regulation, the Commission shall, on application of the 
rail carrier proposing the rate, determine only tlie costs of such 
carrier nnd only those costs o f the specific service in question 
unless the specific information is not available. The Commission



may not include in such variable costs an expense that does not 
vary directly with the level o f transportation provided under the 
proposed rate.” .(bXl) Section 10701(a) o f title 49, Unit/ad States Code, is amend­
ed— (A) by inserting "(other than a ra il rate)" immediately after 

“ A rate" in the first sentence;(B) by inserting "(including a ra il carrier)" immediately after 
"such a carrier”  in the second sentence thereof; and(C) by inserting “ (including rail carriers)”  immediately after 
"those carriers”  in the third sentence thereof.(2) Section 10701(b) of title 49, United Stales Code, is repealed.

(3) The section analysis of chapter 107 o f title 49, L nited States 
Code, is amended by inserting immediately below the item relating 
to section 10701 the following new item:
'"0701a. Standards for rates for rnil carriers.".

DETERMINATION OF M ARKET DOM INANCE

Sec. 202. Section 10709 o f title 49, United States Code, is amend­
ed by adding at the end thereof the following new subsection:

"(dX’l )  In this subsection—"(A) ‘ fixed nnd variable cost’ means all cost incurred by rail 
carriers in the transportation o f freight, but limiting the 
return on equity capital to a rate equal to the embedded cost of 
debt."(BXi) ‘cost recovery percentage' means the lowest revenue- 
variable cost percentage which, i f  a ll movements that produced 
revenues resulting in revenue-variable cost percentages in 
excess of tlie cost recovery percentage nre deemed to have pro­
duced only revenues resulting in the cost recovery percentage, 
would produce revenues which would be equnl, when combined 
with total revenues produced by all other trnffic transported 
by rail carrier, to the total fixed nnd vnriable cost of the trans­
portation of nil traffic by rnil carrier."(ii) for purposes of determining the cost recovery percentage 
only, ‘ revenue-variable cost percentage’ means the quotient, ex­
pressed ns a percentage figure, obtained by dividing the total revenues produced by the transportation of nli trnffic received 
by rnil enrriers for rnil transportation by the total variable 
cost o f such transportation."(2) In making a determination under this section, the Commis­

sion shnll find that the rail carrier establishing the challenged rate 
does not have mnrket dominance over the transportation to which the rate applies if such rnil carrier proves that the rate charged 
results in n revenue-variable cost percentage for such transporta­
tion that is less than—"(A) ICO percent during the period beginning on the effective 

date o f the Staggers Rail Act o f 1980 and ending September 30, 
1981;"(13) 166 percent during the period beginning October 1, 1981, 
and ending September 30, 1982;"(C) 170 nerccnt during the period beginning October 1, 1982, 
nnd ending September 30, 1983;

“ (D) 175 percent or the cost recovery percentage, whichever 
is less, during the period beginning October 1, 1983, nnd ending September 30, 1984; and

(E) the cost recovery percentage, during each 12-month period beginning on or after October 1, 1984.
For purposes o f subparagraphs (D) and (E) o f this paragraph, the 
cost recovery percentage shall in no event be less than a revenue- variable cost percentage o f 170 percent or more than a revenue- variable cost percentage o f 180 percent.

"(3) For purposes o f determining the revenue-variable cost per­
centage for a particular transportation, variable costs shall be de­
termined pursuant to section 10705a(mXl) of this title, with adjust­
ments specified by the Commission. A rail carrier may meet its 
burden o f proof under this subsection by establishing its variable 
costs in accordance with such section 10705a(m)(l), but a shipper 
may rebut that showing by evidence o f such type, and in accord­
ance with such burden of proof, as the Commission shall prescribe.

"(4) A finding by the Commission that a rate charged’ by a rail 
carrier results in a revenue-variable cost percentage for the trans­
portation to which the rate applies that ic equal to or greater than 
the applicable percentage under paragraph (2) o f this subsection 
does not establish a presumption that (A) such rail carrier has or 
does not have market dominance over such transportation, o r (B) 
the proposed rate exceeds or does not exceed a reasonable mxi- mum.

"(5XA) Within 180 days after the effective date o f the S ‘aggers Rail Act o f 1980 and on an annual basis thereafter, the Commis­
sion shall determine the cost recovery percentage for the transpor­
tation o f a ll traffic received by rail carriers. The Commission shall 
make such determination after considering each individual reve­
nue-variable cost percentage resulting from the revenues and costs 
o f a valid and reliable statistical sample o f all movements o f com­
modities transported by class I rail carriers during the most recent calendar year lor wh.J) such inform».<,ion is available.

"(B) If, on the basis of calculations under subparagraph (A) of 
this paragraph, the Commission determines that revenues earned 
by all class I rail carriers during the previous calendar year do not 
exceed the fixed and variable costs of such carriers, then the cost 
recovery percentage for purposes o f this section shall be deemed to 
be equal to the cost recovery percentage last determined by the Commission.

"(C) The Commission shall, in its annual report submitted to the Congress under section 10311 of (his title, set forth the cost recov­
ery percentage determined for that year under subparagraph (A) of this paragraph.".

ZONE OK RATE FI.BXMILITY
Sec. 203. (a) Subchnpter I o f chapter 107 o f tit le 49, United States Code, is amended by inserting after section 10707 the following new section:

"S 10707a. Zone o f rail carrier rate flexibility 
"(a) In this section—



"(1XA) ‘base rate’ means, with respect to the transportation 
o f a particular commodity (i) for the 24-month period beginning 
on October 1, 1980, the rate in effect on October 1, 1980, (ii) for 
the 24-month period beginning on October 1, 1982, the rate in 
effect on October 1, 1982, and (iii) for the 5-year period begin­
ning on October 1, 1984, and for each subsequent 5-year period, 
the rate in effect on the first day o f the applicable 5-year 
period.‘ ‘(B) I f  no rate exists for the transportation of a particular 
commodity on October 1, 1980, the base rate for the transporta­
tion o f such commodity shall be the rate established by the rail 
carrier (divided by the latest ra il cost adjustment factor pub­
lished by the Commission), unless such rute is found to be un­
reasonable by the Commission, in which case the base rate 
shall lie the rate authorized by the Commission (divided by the 
latest rail cost adjustment factor published by the Commis­
sion).‘ ‘(2XA) ‘adjusted base rate’ means the base rate for the trans­portation of a particular commodity multiplied by the latest 
ra il cost adjustment factor published by the Commission pursu­
ant to this paragraph.‘ ‘(B) Commencing with the fourth qunrter o f 1980, the Com­
mission shall, as often ns practicable but in no (went less orten 
than quarterly, publish a rail cost adjustment fnctor which 
shall be a fraction, the numerator of which is the latest pub­
lished Index o f Ruilrond Costs (which index shall be compiled or verified by the Commission, with appropriate ndjustmcnts to 
reflect the changing composition o f railroad costs, including 
the quality nnd mix of material nnd labor), and the denomina­
tor o f which is the snme index for the fourth quarter of 1980, 
or for the fourth quarter o f 1982 or fo.' the fourth quarter of 
every fifth year thereafter, ns appropriate.‘ ‘(bXl) Except ns provided in paragraph (2) o f this subsection, a 

ra il carrier providing transportation subject to the jurisdiction of 
the Interstate Commerce Commission under subchanter I of chap­
ter 105 o f this title mny increase any rnte over which the Commis­
sion has jurisdiction under section 10709 o f this title so long as the 
increased rnte is not greater than the adjusted bnse rnte Tor the 
transportation involved, plus nny rnte increases implemented 
under subsection (c) or (d) of this section."(2) A rute increase authorized under this subsection may not be 
found to exceed a reasonable maximum for the transportation 
involved.‘ ‘(.’1) A rnil carrier mny not increase a rate under this subsection 
to the extent that the cost increases to such carrier due to inflation 
uro recovered through (A) general rate increases pursuant to sec­
tion 1070(i o f this title, or (B) inflation-based rnte increases under 
section 10712 o f this title applicable to thnt rate."(cXU During the 12-monlh period beginning on the effective 
date of the Staggers. Rail Act of 1980 and during each of the II suc­
ceeding 12-month periods, a rail carrier may, in addition to rate in­
creases authorized under subsection (b) o f tm& section, increase any rate over which the Commission hns jurisdiction under section 
10709 o f this title by nw nnnunl umount of not more thnn (i percent 
o f the adjusted base rate, except that in no event shall the total

increase under this subsection result in a rate which is more than 118 percent of the adjusted base rate.
"(2XA) I f  any portion o f a rate incrense under this subsection is 

not implemented in the year in which it is authorized, such portion 
may, except as provided in subparagraph (B) o f this paragraph, be implemented only in the next succeeding year.

"(B) I f  any portion o f the total rate increase authorb 4 under 
this subsection is not implemented by the end of the 4-year period 
beginning on the effective date o f the Staggers Rail Act of 1989, 
such portion may be implemented in the next 2 succeeding years, 
except that in no event may a rail carrier increase a rate under 
this subsection or under subsection (d) o f this section in either of such 2 succeeding years by nn annual nmount of more than 10 per­cent o f the adjusted base rate.

"(d)(1) Except as provided in paragraph (3) of this subsection, 
during the 12-montn period beginning on October 1, 1984, and 
during each succeeding 12-month period, a rail carrier may, in ad­
dition to rate increases under subsection (b) of this section, increase 
any rate over which the Commission hns jurisdiction under section 10709 o f this title by an annual amount o f not more than 4 percent of the ndjusled base rate.

"(2) No portion of any rnte increase under this subsection which 
is not implemented in the yenr in which it is authorized may be implemented in any other year.

‘ (3XA) The provisions o f this subsection shall not apply to a rnil 
enrrier proposing to increase a single line rate if such carrier earns 
adequate revenues, as determined by the Commission under section 107()4(n,X2) or this title.

"(B) The Commission shall, nfter n hearing on the record, pre­scribe such rules with respect to joint rates as necessary to ensure 
that raii carriers which enrr. adequate revenues, as determined 
under section 10704(a)(2) of this title, do not receive the rate in­
creases authorized by this nubscction unless the Commission deter­
mines that it is unable to prescribe such rules without precluding 
rail carriers not earning adequate revenues from receiving the rate increases authorized under this subsection.

"(eXl) Notwithstanding t!ie provisions of section 10707 of this 
title, in the case of any rate increase by n rail carrier that is au­thorized under subsection (c) or (d) o f this section—

"(AHi) the Commission may not suspend such rate incrense pending final Commission action; and 
"(ii) except as provided in paragraph (2) of this subsection, 

the Commission may not begin an investigation proceeding 
under section 10707 o f this title with respect to the reasonable­ness of such rate increase; but 

"(B) an interested party mny lilt a complaint under section 
11701(b) o f this title alleging thnt such rate increase violates the provisions of this subtitle.

In considering any complaint challenging a rate incrrr. .e that is 
authorized under subsection (c) o f this section and that results in a 
revenue-variable cost percentage that is less than the lesser o f the 
percentages described in clauses (i) and (ii) of paragraph (2)(A), the 
Commission shall, iu 'etermining the reasonableness >f such rate 
increase, give due coi adoration lo whether the carrier proposing the rnte incrense has attained adequate revenues, as determined by



the Commission under section 10704(aX2) o f this title, giving regard 
to preventing a carrier with ndeauate revenues from realizing ex­
cessive profits on the traffic involved and also the policy o f bring­
ing to an adequate level the revenues of carriers not having an
adequate revenue level."(2XA) I f  a rate increase authorized under this section in any 
year results in a revenue-variable cost percentage for the transpor­
tation to which the rate applies that is equal to or greater thnn— "(i) 20 percentage points above the revenue-variable cost per­

centage applicable in that year under section 10709(d) of this 
title; o r‘ ‘(ii) a revenue-variable cost percentage o f 190 percent, 

whichever is less, the Commission may, on its own initiative, or on 
complaint o f an interested party, begin an investigation proceeding to determine whether the proposed rate increase violates this 
subtitle.‘ ‘(B) In deter ni ling whether to investigate or not to investigate 
nny proposed a t ; increase that results in a revenue-variable cost 
percentage fov th ; transportation to which the rate applies that is 
equal to or greater than the lesser o f the percentages described in 
clauses (i) and (ii) o f subparagraph (A) of this paragraph (without 
regard to whether such rate increase is authorized under this sec­
tion), the Commission shall set forth its reasons therefor, giving 
due consideration to the following factors:"(i) the amount o f traffic which is transported at revenues 

which do not contribute to going concern value and efforts
made to minimize such traffic;"(ii) the nmount o f trnffic which contributes only marginally to fixed costs and the extent to which, if any, rates on such 
trnffic can be changed to maximize the revenues from such 
trnffic; nnd"(iii) the impact the proposed rate or rate increase on the 
attainment o f the national energy goals nnd the rail transpor­tation policy under section 10101a of this title, taking into ac­
count the railroads’ role as a priinury source o f energy trans­portation and the need for a sound rnil transportation system 
in accordance with the revenue adequacy goals o f section 10704 
of this title.This subparagraph shnll not bo construed to change exisling law 

with regard to the nonreviewnbilily o f such determination."(C) In determining whether n rnte is reasonable, the Commis­sion shall consider, among other factors, evidence o f the following: "(i) the amount o f trnffic which is transported nt revenues 
which do not contribute to going concern value nnd efforts
made to minimize such traffic;"(ii) the amount o f trnfi'ic which contributes only marginally 
to fixed costs and the extent to which, if any, rates on such 
traffic con bo changed to maximize tho revenues from such 
truffic; nnd"(iii) the carrier’s mix o f rnil trnffic to determine whether one commodity is paying nn unreasonable share of the carri­
er's overall revenues."(f) In any proceeding under this section, evidence o f tho under­

lying rnil carrier rnte is admissible.

"(£) A finding by the Commission that a rate increase exceeds 
the increase authorized under this section does not establish a pre­
sumption that (1) the rail carrier proposing such rate increase has 
or does not have market dominance over the transportation to 
which the rate applies, or (2) the proposed rate exceeds or does not exceed a reasonable maximum.

"(h) The authority o f the Commission to determine and prescribe 
reasonable rules, classifications, and practices may not be used, di­
rectly or indirectly, to lim it the rates which rail carriers are other­wise authorized to establish under this subtitle.".

(b) The section analysis o f chapter 107 o f title 49, United States 
Code, is amended by inserting immediately after the item relating to section 10707 the following new item:
"lU707n. Zone o f  rail enrrier rnte flexibility.” .

(cXl) Any rail enrrier rate which increased over 70 percent be­
tween 1976 and 1979 inclusive for. the transportation, in shipper 
owned equipment over n distance exceeding 1,550 miles between 
points within the United States, o f coal pursuant to a ta riff calling 
for an annual volume of more thnn 2,000,000 tons per year pur­
chased by a municipally owned utility for the generation o f electric 
power under a 20-year purchase agreement entered into by such 
utility in the year 1974 snail not be increased so long ns coal is pur­chased under such original agreement, except thnt—

(A) during the period beginning October 1 ,  1 9 8 0 ,  nnd ending September 3 0 ,  1 9 8 7 ,  the Interstate Commerce Commission may 
permit increases in such rate which result in a revenue-vari­able cost percentage of not more than 162 percent; and

(B) nfter October 1, 1987, such rate shnll be subject t.c section 
10701a of title 49, United Stales Code, and related provisions or 
such .title governing regul" ion o f rail carrier rates, except thnt 
until such rate results ' a revenue-variable cost percentage 
that is equal to or greater than the revenue-variable cost per­centage applicable under section 10709(d) o f such title, such 
rate may not be increased more thnn 4 percent, in addition to infl'^’on, in any year.

( 2 )  Neither the provisions o f this subsection nor nny rate subject 
to this subsection shall be admissible as evidence or considered in 
any wny in any proceeding involving any other rail carrier rate 
that is commenced to determine market dominance under section 10709 of title 49, United States Code, _»r to determine reasonable­ness under section 10701a o f such title.

THANSI’OIITATION OF RECYCLABLE MATERIALS

S e c . 2 0 4 .  Section 1 0 7 3 1  of title 4 9 ,  United States Code, is amend­ed by adding nt the end thereof the following new subsection:
“ (e) Notwithstanding nny c'her provision of this title or any 

other Imv, within 90 days nfter the effective dnte of the Staggers 
Kail Act o f 1980, a ll rnil carriers providing transportation subject 
lo the jurisdiction or the Commission under subchapter I of chapter 105 of this, title shall take a ll actions necessary to reduce and 
thereafter maintain rates for the transportation of recyclable or re­cycled materials, other than recyclable or recycled iron or steel, at 
revenuc-to-vnrinble cost ratio levels thnt urc equal to or less than



the average revenue-to-variable cost ratio that ra il carriers would 
be required to realize, under honest, economical, and efficient man­
agement, in order to cover total operating expenses, including de­
preciation and obsolescence, plus a reasonable and economic profit 
or return (or both) on capital employed in the business sufficient to 
attract and retain capital in amounts adequate to provide a sound 
transportation system in the United States. As long as any such 
rate equals or exceeds such average revenue-to-variable cost ratio established by the Commission, such rate shnll not be required to 
bear any further rate increase. The Commission shall have jurisdic- 
tim  to issue a ll orders necessary to enforce the requirements of 
this subsection.".

RATE REGULATION PROCEEDINGS; ADEQUATE REVENUES

Sec. 205. (oXl) The Interstate Commerce Commission shall com­
mence a proceeding for purposes o f determining whether, and to what extent, product competition should be considered in proceed­
ings under suotitle IV  o f title 49, United States Code, to determine 
the reasonableness of ra il carrier rates. The Commission shall com­
plete its proceeding under this subsection within 230 days after the 
effective date o f this Act.(2XA) For purposes o f this subsection, the term "product competi­
tion”  means the availability to a consignee, at a competitive deliv­
ered cost and in sufficient quantities, of products or commodities 
which are of the same type as the commodity or product to which 
the rnte in question applies, without regard to whether such prod­ucts or commodities are available from the same or . a different 
origin as those to which the rate applies.(B) In determining the availability of alternative sources of a par­
ticular commodity for purposes of this subsection, such commodity mu it be capable, by reason of sim ilar specifications, of being effec­
tively utilized by the consignee.(C ) In determining the nvailability o f alternative sources of conl 
lu* purposes o f this subsection, such conl must be cnpnble, by 
reOu.m o f sim ilar specifications such as Btu’s, sulfur content, nnd 
ash :ontent, of being effect ively utilized by the consignee.(U) For purposes o f this subsection, any coal imported in the 
United States fo r the generation o f electricity by utilities shall not 
be taken into account in the determination of whether coul is avail­
able to a consignee from another source.(3XA) Nothing in this subsection shnll be construed ns requiring 
the Commission to modify its standards for the determination of 
the reasonableness o f rnil carrier rntes under existing law and 
procedures.(B) Nothing in this subsection shnll be construed ns ultermg the meaning, use, or interpretation by the Commission, the courts, or 
any party of the term "market dominance", as defined in section 
10709(a) of title 49, United States Code. The enactment of this sub­section shnll not be considered by the Commission in any proceed­
ing, or by nny court on an appeal from that or nny other proceed­
ing, to determine the proper scope of tho term "market domi* i .1 nee" or whether there is market dominance over tno transporta­
tion to which any particular rate applies.

(bXi) Section 10704(aX2) o f title 49, United States Code, is amend­
ed by inserting "and revise as necessary”  immediately after "shall maintain".

(2) Section 10704(a) o f title 49, United States Code, is amended by adding at the end thereof the following new paragraphs:
"(3) The Commission shall conclude a proceeding under para­

graph (2) o f this subsection within 180 days after the effective date o f the Staggers Rail Act o f 19P0 and thereafter as necessary.
"(4) On the basis o f the standards and procedures under para­

graph (2) o f this subsection, tbe Commission shall, within 180 days after the effective date o f the Staggers Rail Act o f 1980 and on 
an annual basis thereafter, determine which rail carriers are earn­ing adequate revenues.” .

INFLATION-BASED RATE INCREASES

S e c . 20(5. (a) Subchapter I o f chapter 107 o f title 49, United Slates 
Code, is amended by adding at the end thereof tbe following new section:
"§10712. Inflation-lmscd rate increases

"(a) The Commission mny, on a quarterly basis and consistent with the rnil transportation policy set forth in section 10101a of 
this title, prescribe a percentage rate increase or rate index for rail 
carriers in order to compensate for inflationary cost increases. Such percentage rate increase or rate index may be applicable on 
an industry-wide, territory-wide, or carrier-by-carrier basis.

"(b) Within 00 days after the date the Commission prescribes a 
percentage rate increase or rate index under subsection (a) o f this 
section, each rail enrrier or group o f rail carriers shall notify the 
Commission of any rate or group o f rntes which such carrier or car­
riers intend to be excluded from the application o f such percentage rate increase or rnte index.

"(c) For purposes o f this section, a ncrcentage rate index may 
permit rate increases within a specified range to allow enrriers to 
recover n total revenue increase specified by the Commission as necessary to compensate for inflationary cost increases.".
 ̂(b) The section analysis for chapter 107 o f title 49, United States 

Code, is amended hy inserting immediately after the item relating to section 10711 the following new item:
"10712. Inflution-liiiscri rule; increnses.” .

INVESTIGATION AN D SUSPENSION OK RATES

S e c . 207. (a) Section 10707(bXl) o f title 49, United S t a t e s  Code, is nmended to rend as follows:
"(b)(1) The Commission must complete a proceeding under this section and make its_ final decision by the end o f the 5th month 

niter the rnte, classification, rule, or practice wns to become effec­tive, except that if the Commission reports to the Congress by the 
end ol such 5th month that it cannot make a final decision by Hint 
time and explains the reason for tba delay., it may take an addi­tional 3 months to complete the proceeding and make its final deci­
sion. If the Commission does not reach n finnl decision within tlie 
applicable time period, the rate, classification, rule, or practice—



"(A) is effective at the end o f that time period; or “ (D) if already in effect at the, end o f that time period, re­
mains in effect.".(b) Section 10707(c) of title 49, United States Code, is amended to

read as follows:"(cXl) The Commission may not suspend a proposed rate, classifi­
cation, rule, or practice during the course o f a Commission proceed­ing under this section unless it appears from the specific facts 
shown by the verified statement o f a person that—"(A) it is substantially likely that the proteslant w ill prevail 

on the merits;"(B) without suspension, the proposed rate change w ill cause 
substantial injury to the protestant or the party represented 
by the protestant; and “ (C) because of the peculiar economic circumstances of the 
protestant, the provisions o f subsection (d) o f this section do 
not protect the protest/ nt.“ (2) The burden shall b' on the protestant to prove the matters 

described in paragraph C j (A), (B), and (C) o f this subsection.” .
(c) Section 10707(d) ol title 49, United States Code, is amended to 

read as follows:"(dXl) I f  the Commission does not suspend a proposed rate in­crease under subsection (c) o f this section, the Commission shall re­
quire the rail carrier to account for a ll amounts received under the 
increase until the Commission completes its proceedings under sub­
section (b) of this section. The accounting shall specify by whom and for whom tbe amounts are paid. When the Commission takes 
final action, it shall require the carrier to refund to the person for whom the amounts were paid that part o f the increased rate found 
to be unreasonable, plus interest at a rate equal to the average yield (on the date the statement is filed) o f marketable securities of ‘ 
the United States Government having a duration of 90 days."(2) I f  a rate is suspended under subsection (c) o f this section nnd 
any portion of su Ji rate is later found to be reasonable under this 
title, the enrrier shall collect from each person using the tr inspor- 
tatiou to which the rate applies the difference between the original rale and the portion o f the suspended rate found to be reasonable 
for nny services performed during the period of suspension, plus in­
terest nt a rnte equal to the average yield (on the date the state­
ment is filed) o f marketable securities o f the United States Govern­ment having a duration o f 90 days, except that this paragraph 
shall not apply to general rate increases under section 10706 o f this 
title."(3) I f  any portion o f a proposed rate decrease is suspended under 
subsection (c) o f this section nnd later found to be reasonable under 
this title, tbe rail carrier may refund any pnrt o f the portion of the 
decrease found to comply with this title if the carrier makes the refund available to ench shipper who participated in the rate, in 
accordance with the relative umouut of such shipper’s traffic trans­
ported at such rate."(4) Notwithstanding the provisions o f section 10741 or section 
10761 o f this title, the Commission shnll, by rule, establish stand­
ards nnd procedures permitting a rail carrier to waive the collec­
tion o f amounts due under this subsection if such amounts arc 
not significant.".

(d) Section 10707(e) o f title 49, United States Code, is repealed.
CONTRACTS

S e c .  2 0 8 .  (a) Subchapter I  o f chapter 1 0 7  o f title 4 9 ,  United States 
Code, ns amended by this Act, is further amended by adding at the end thereof the following new section:
"§ 10713. Contracts

"(a) One or more rail carriers providing transportation subject to the jurisdiction o f the Interstate Commerce Commission under sub- 
chapter I of chapter 105 o f this title may enter into a contract with 
,ie or more purchasers o f rail services to provide specified services under specified rates nnd conditions. Such a rail carrier may not 

enter into a contract with purchasers o f rail service except as pro­vided in this section.
"(b) Each contract entered into under this section shall be filed with the Commission, together with a summary of the contract 

containing such nonconfidential information as tbe Commission 
prescribes. The Commission shall publish special ta riff rules for 
such contracts in order to assure that the essential terms o f the contract are available to the general public in ta riff format.

"(c) A contrnct filed under this section shall be approved by the 
Commission, ns provided in subsection (e) of this section, unless the 
Commission determines in a proceeding under subsection (d) o f this section that such conlmct is in violation o f this section.

"(dXl) No later than 30 days nfter the date o f filing o f a contract 
under this section, the Commission may, on its own initiative or on complaint, begin a proceeding to review such contract on tbe grounds described in this subsection.

"(2)(A) In the case of a contract other than a contract Tor tlie 
transportation o f ngriculturai commodities (including forest prod­ucts and paper), a complaint may be filed—

"(i) hy a shipper only on the grounds that such shipper indi­
vidually will be harmed because the proposed contract unduly 
impairs the ability of the contracting carrier or carriers to 
meet their common carrier obligations to tbe complainant under section 11101 of this title; or 

"(ii) by a port only on the grounds that such port individual­ly will be harmed because the proposed contract will result in unreasonable discrimination ngninst such port.
"(B) In the case of a contract for the transportation of agricultur­al commodities (including forest products and paper), in addition to 

the grounds for a complaint described in subparagraph (A) o f this 
paragraph, n complaint may he filed by a shipper on tbe grounds that such shipper individually will be harmed because—

“ (i) the rail carrier has unreasonably discriminated by refus­
ing to enter into a contract with such shipper for rates and 
services for the transportation o f the same typo o f commodity under sim ilar conditions to the contract at issue, and that ship­
per was ready, willing, nnd able to enter into such a contract 
nt a time essentially contemporaneous with the period during which the contract at issue was offered; or 

"(ii) the proposed contract constitutes n destructive competi­tive practice under this subtitle.



In making a determination under clause (ii) o f this subparagraph, the Commission shall consider the difference between contract 
rates und published single car rates.

"(C) For purposes o f this paragraph, the term ‘unreasonable dis­
crimination’ has the same meaning as such term has under section 
10741 o f this title."(3XA) Within 30 days after the date a proceeding is commenced under paragraph (1) o f this subsection, or within such shorter time 
period after such date as the Commission may establish, the Com­
mission shall determine whether the contract that is the subject of 
such proceeding is in violation o f this section.

"(B) I f  the Commission determines, on the basis o f a complaint 
filed under paragraph (2XBXi) of this subsection, that the grounds for a complaint described in such paragraph have been established 
with respect to a carrier, the Commission shall, subject to tlio pro­
visions o f this section, order such carrie r to provide rates and serv­
ice substantially sim ilar to the contract at issue with such differen­
tials in terms and conditions as are justified by the evidence.

"(e) Approval of a contract filed under this section shall be effec­
tive— “ (1) on the date the Commission expressly approves such 

contrnct, but in no event before the end of the 30-day period 
beginning on the date such contract is filed or after the end of 
the 60-day period beginning on such date; or 

"(2) i f  the Commission has not disapproved such contract by 
the end o f the 60-day period beginning on tbe date such con­
tract is filed, at the end of such 60-day period.

"(0  The Commission may limit the right of a rail carrier to enter 
into future contracts under this section following o determination 
thnt cdditional contracts would impair the ability of the rail carri­
er to fu lfill its common carrier obligations under section 11101 of 
this title."(g) The Commission mny not require a rnil enrrier to violate the 
terms o f a contract that hns been approved under this section, 
except to the extent necessary to comply with section 11128 o f this 
title."(h) A pnrty to a contract entered into under this section shnll 
have no duty in connection with services provided under such con­
trnct other than those duties specified by tlio terms of the contrnct.

"(iX l) A contract that is npproved by the Commission upder this section, and transportation under such contract, shall not be sub­
ject to this subti ,le, und may not be subsequently challenged before 
the Commission or in any court on the grounds that such contract 
violates a provision of this subtitle.

"(2) Tbe exclusive remedy for any alleged breach of n contrnct 
entered into under this sccbon shall be nn action in nn appropriate 
State court or United States district court, unless the parties other­
wise agree."(j) The provisions of this section shall not affect the status of 
nny Inwful contrnct between a rnil carrier nnd one or more pur­
chasers o f rail service that is in effect on the effective date of the 
Sluggers Bail Act of 1980. Any such contract shall hereafter have 
the same force and effect ns i f  it hnd been entered into in accord­
ance with the provisions of this section. Nothing in this section

shall affect the rights o f the parties to challenge the existence o f such a contract.
"(kX l) Any ra il carrier may, in accordance with the terms of this section, enter into contracts for the transportation o f agricultural 

commodities; (including forest products and paper) involving the 
utilization o f carrier owned or leased equipment not in excess o f 40 percent o f the capacity o f such carrier’s owned or leased equipment 
by major car type (plain boxcars, covered hopper caro, gondolas and 
open top hoppers, coal cars, bulkhead flatcars, pulpwood rackcars, 
and flatbed equipment, including TOFC/COFC), except that in the case o f a proposed contract between a class I carrier and a shipper 
originating an average o f 1,000 cars or more per year during the 
prior 3-year period by major car type on a particular carrier, not 
more than 40 percent o f carrier owned or leased equipment utilized 
on the average during the prior 3-year period may be used for such contract without prior authorization by tbe Commission.

"(2) The Commission may, on request of a rail carrier or other party or on its own initiative, grant such re lie f from the limitations o f paragraph (1) o f this subsection as the Commission considers ap­propriate, if it appears that additional equipment may be made 
available without impairing the rail carrie rs nbility to meet ils common carrier obligations under section 11101 o f this title.

"(I) Service under a contract approved under this section shall be deemed to be a separate and distinct class o f service, and the equip­
ment used in tbe fulfillment o f such a contract shall not be subject to car service decisions under section 11123 o f this title.

"(m) The Commission shall establish a railroad contract rate ad­visory service. Tlie advisory service shall—
“ (1) compile and disseminate to interested parties nonconfi- 

dential summaries o f the provisions o f individual contract in­formation relating to the provisions of contracts entered into 
under this section with regard to various goods, items, nnd commodities covered hy such contracts;

"(2) provide the Commission and interested parties with advice regarding contracts; and
"(3) assess the impact oil competition among shippers o f vari­ations between contract rates for various shipments and the 

published single car rutes, and submit n report on such impact
to the Congress not later than 90 days a fter the effective date o f the Staggers Rail Act o f 1980.".

(b) The section analysis for chapter 107 of title 49, United States 
Code, is amended by inserting immediately a lte r the item relating to section 10712, as added by this Act, tlie following new item:
"10713. Contracts.” .

DEMAND SENSITIVE IIATKS
S e c .  209. Section 10727 o f  title 49, United States Code, and theitem relating to such section in the section analysis for chapter 107 o f such title, nre repealed.



P JIAS EO U ". O F  C A P IT A L  IN C E N T IV E  R A T E S

S e c . 2 1 0 .  ( a )  Section 1 0 7 2 9  o f title 4 9 ,  United States Code, and the 
item relating to such section in the section analysis of chapter 1 0 7
of such title, are repealed.(b) Notwithstanding any other provision o f law, nny rate estab­
lished by a rail carrier under section 10729 o f title 49, United 
Stales Code, prior to the effective date o f this Act shall remain in 
effect in accordance wilh its terms, but for no longer than 5 years 
after the date it became effective, unless the parties otherwise agree. However, the Interstate Commerce Commission may, during 
the period such a rate is in effect, order such rate revised to a level 
equal to the incremental cost o f providing the transportation i f  the Commission finds that the level then in effect reduces the going 
concern value o f the ra il carrier.

p e r m is s iv e  l im it e d  l ia b i l i t y  r a t e s

S e c . 211. (a) Section 10730(a) o f title 49, United States Code, is 
amended by inserting "and excluding any rail currier" immediate­
ly after “ motor common carrier of property” .(b) Section 10730 o f title 49, United States Code, is amended by 
adding at the end thereof the following new subsection:“ (c) A rail carrier providing transportation or service subject to 
the jurisdiction of the Commission under subchnpter I of chapter 
105 of this title may establish rates for transportation o f property 
under which the liability o f the carrier for such property is limited 
to n value established by written declaration of the shipper or by a 
written agreement between the shipper and the carrier, and may 
provide in such written declaration or agreement for specified amounts to be deducted from nny claim against the enrrier for loss 
or damage to the property or for delay in the transportation of 
such property.".(c) Section 11707(d) o f title 49, United States Code, is amended—

(1) by inserting "(D " immediately nfter "(d)";(2) by inserting '(other than n rail carrier)" immediately 
after "delivering carrier"; nnd(3) by adding nt the end thereof the following new para­
graph:"(2XA) A civil action under this section may only be brought— "(i) against the originating rail carrier, in the judicial dis­
trict in which the point of origin is located;"(ii) against the delivering rail carrier, in tbe judicial district 
in which the principal place of business o f the person bringing 
tbe notion is located if the delivering enrrier operates a ra il­
road or a route through such judicial diitrict, or in the judicial 
district in which the point of destination is located; and "(iii) ngniusl the carrier alleged to have caused the loss or 
damage, in the judicial district in which such loss or damage is 
alleged to have occurred."(B) A civil action under this section may be brought in a United 

States district court or in a State court."(C) In this section, 'judicial district’ means (i) in the case o f a 
United States district court, a judicial district of the United Slates,

and (ii) in the case o f a State court, the applicable geographic area over which such court exercises jurisdiction.".
(d) Within one year after the effective date o f this Act, the Attor­

ney General and the Interstate Commerce Commission shall 
independently investigate whether rail carriers should continue to 
be subject to section 11707 o f title 49, United States Code, nnd 
submit a report to the Congress setting forth recommendations to 
Congress for appropriate legislative action. Each such investigation shall address the following issues:

(1) Whether, in the case o f traffic wilh respect to which rnil 
carriers do not have market dominance, such carriers should be subject to any higher level o f liability for loss and damage 
than they are willing to agree to with the shippers o f such traf­fic.

(2) Whether, in the case o f traffic with respect to which rail carriers have market dominance, such carriers should be sub­
ject to any greater liability than would be imposed under a statutory comparative negligence standard.

(3) Whether liability for damage to rail traffic should be de­
termined under a no-fault liability system and what shippers should bear tlie cost of such n system.

(4) Whether venue in cases arising from rail carrier liability for damages to traffic should be further limited.
(5) Whether rail carrier property damage cases should be subject to laws other than Federal law.
(6) Whether tbe right to claims should be limiled to cither tbe shipper or receiver o f property.
(7) Whether mn:.imum time limits should be imposed on the filing of claims with rail carriers and tbe courts.
(8) Whether tbe prevailing party in a claims proceeding 

should be awarded attorneys fees in order to lim it needless liti­gation.
(9) Whether excessive attorneys fees nre awarded in cases under section 11707 of title 49, United States Code.
(10) Whether claimants should be able to recover damages in 

excess of the market value o f the commodity transported 
unless liability for special or consequential damages is agreed to by the enri icr in unity.

RATE D ISCRIM INATION
S e c . 212. Section 10741 o f title 49, United States Code, is amend­ed by striking out subsection (e) and inserting in lieu thereof tbe following new subsections:
"(e) Differences between rates, classifications, rules, and practices 

of rail carriers providing transportation subject to the jurisdiction 
of the Commission under subchnpter I o f chapter 105 o f this title 
do not constitute a violation of this section if such differences result from different services provided hy rail carriers."(f) This section shnll not apply to—

"(1) contract: approved under section 10713 o f this title, 
other than as provided in subsection (d)(2XA)(ii) and (dX2)(D) of such section;

"(2) surcharges or cancellations under section 10705a o f ibis title;



(3) separate rates lo r distinct rail services under section 
10728 of this title;"(4) rail rates applicable to different routes; or 

"(5) expenses authorized under section 10751 o f this title, 
except that with respect to rates described in paragraphs (2), (3), 
and (4), nothing in this subsection shall affect the authority of the 
Commission under this section with respect to rate relationships 
between ports or within the same port.” .

E X E M P T IO N

S e c . 213. Section 10505 o f title 49, United States Code, is amend­
ed to read as follows:
“ §10505. Authority to exempt rail carrier transportation

"(a) In a matter related to a rail carrier providing transportation 
subject to the jurisdiction of the Interstate Commerce Commission under this subchapter, the Commission shall exempt a person, class 
of persons, or a transaction or service when the Commission finds 
that the application o f a provision of this subtitle—“ (1) is not necessary to carry out tbe transportation policy of 

section 10101a o f this title; and “ (2) either (A) the transaction or service is of limited scope, 
or (B) tbe application o f a provision of this subtitle is not 
needed to protect shippers from the abuse of m ark '4, power.

“ (b) The Commission may, where appropriate, begin a proceeding 
under this section on its own initiative or on application by the 
Secretary o f Transportation or an interested party.

“ (c) The Commission mny specify the period of time during which 
on exemption granted under this section is effective.

“ (d) The Commission may revoke an exemption, to the extent it specifies, when it finds that application of a provision of this subti­
tle to the person, class, or transportation is necessary to carry out 
the transportation policy of section 10101a oT this title.“ (e) No exemption order issued pursuant to this section shall op­
erate to relieve any rnil carrier from nn obligation to provide con­
tractual terms for liability end claims which are consistent witli 
the provisions o f section 11707 of this title. Nothing in this subsec­
tion or section 11707 o f this title shall prevent rnil carriers from 
offering alternative terms nor give the Commission the authority 
to require nny specific level o f rates or services based upon the pro­
visions o f section 11707 of this title.

“ (f) The Commission may exercise its authority under this sec­
tion to exempt transportation that is provided by a rnil enrrier as a 
part or n continuous intcrmodal movement.

"(g) The Commission may not exorcise its authority under this 
section (1) to authorize intcrmodal ownership that is otherwise pic- 
hibiled hy this title, or (2) to relievo a carrier of its obligation to 
protect the interests of employees as required by this subtitle.".

INTRASTATE RATES
Sec. 214. (a) Section 11501(a) of title- 49, United States Code, is 

amended—
(1) by striking out paragraph (2);

(2) by striking out "(aX l)”  and inserting in lieu thereof “ (a)” ;
(3) by striking out "subchapter I or IV ’ and inserting in lieu 

thereof “ subchapter IV ” ; and(4) by redesignatinr subparagraphs (A) and (B) as paragraphs
(1) and (2), respectively.

(b) Section 11501 of title 49, United States Code, is nmended by 
redesignating subsections (b) and (c) as subsections (d) and (e), re­
spectively, and by inserting immediately after subsection (a) the 
following new subsections:

"(bXl) A State authority may only exercise jurisdiction over in­trastate transportation provided by a rail carrier providing trans­
portation subject to the jurisdiction of the Commission under sub- 
chapter I o f chapter 105 of this title T such State authority exer­
cises such jurisdiction exclusively in accordance with the provisions 
of this subtitle.“ (2) Within 120 days after the effective date of the Staggers Rail 
Act o f 1980, each State authority exercising jurisdiction over intra- 
state rates, classifications, rules, and practices for intrastnte trans­
portation described in paragraph (1) of this subsection shall submit 
to the Commission the standards and procedures (including timing 
requirements) used by such State authority in exercising such ju ris­
diction.

"(3XA) Within 90 d~ys after receipt of the inlrastate regulatory 
rate standards and procedures o f a State authority under para­
graph (2) o f this subsection, the Commission shall certify sucli State 
nuthority for purposes of this subsection if the Commission deter­
mines that such standards and procedures are in accordance with 
the standards and procedures applicable to regulation of rail carri­ers by the Commiision under this title. I f  the Commission deter­
mines that such standards and procedures arc not in such accord­
ance, it shall deny certification to such State authority, and such 
State authority may resubmit new standards and procedures to tbe 
Commission for review in accordance with this sulwction.

"(B) The standards nnd procedures existing in ouch State on the 
effective date of the Staggers Rail Act of 1980 for tho exercise of 
jurisdiction over inlrastate rail rates, classifications, rules, and 
practices shall bo deemed to be certified by the Commission from 
that date until the date nn initial determination is made by tlie 
Commission under subparagraph (A) o f this paragraph.

"(4)(A) Any State authority which is certified by the Commission under this subsection may use its standards and procedures in ex­
ercising jurisdiction over intrnstutc rail rules, classifications, rules, 
and practices during the 5-ycnr period commencing on the date of 
such certification. Any Stale authority which is denied certification 
or which does not seek certification may not exercise any jurisdic­tion over inlrastate rales, classifications, rules, and practices until 
it receives certification under this subsection.

"(B) Any intrastnte transportation provided hv a rail enrrier in a 
State which may not exercise jurisdiction over an intrnstnte rate, 
classification, rule, or practice of that carrier due to a denial of cer­tification under this subsection shall be deemed to he transporta­
tion subject to the jurisdiction o f the Commission under subchnpter 
I of chapter 105 of this title."(5)(A) Certification o f a State authority under this subsection is 
valid for the 5-year period beguming on the date of such certifies*



tion. P rio r to '.he expiration o f such 5-year period, the State author­
ity shall resubmit its irtrastate regulatory standards procedures 
to the Commission lo r subsequent certification in accordance with this subsection.

"(B) During any 5-year certification period, a State may not 
change its certified standards and procedures without notifying 
and receiving express approval from the Commission.

“ (6) Notwithstanding any other provision of this subtitle, a State 
authority may not exercise any jurisdiction over general rate in­
creases under section 10706 of this title, inflation-based rate in­
creases under section 10712 o f this title, or fuel adjustment sur­charges approved by the Commission.

"(c) Any rail carrier providing transportation subject to the ju ris­
diction of the Commission under subchapter I of chapter 105 of this 
title may petition the Commission to review the decision of any 
State authority, in any administrative proceeding in which tbe law­
fulness o f an intrastare rate, classification, rule, or practice is de­
termined, on the grounds that the standards and procedures ap­
plied by the State were not in accordance with the provisions of 
this subtitle. The Commission shall take final action on any such 
petition within 30 days after the date it is received. I f  the Commis­
sion determines that the standards and procedures were uot in ac­
cordance with the provisions of this subtitle, its order shall deter­
mine and authorize the carrier to establish the appropriate rate, classification, rule, or practice.".

(cXl) Section 11501id)(2) of title 49, United States Code, ns redes­
ignated by subsection (b) of this section, is amended by inserting 
4 nnd chapter 107 of this title" immediately before the period at the end of the first sentence.

(2) Section ‘ 0103(a) o f title 49, United States Code, is amended by 
striking ou', "The”  and inserting in lieu thereof "Except as other­
wise provi ied in this subtitle, the".

(3) Section 10501(a)(2) of title 49, United States Code, is amended 
by inserting "such jurisdiction is not limited by subsection (b) of 
this section or the extent" immediately nfter "to the extent".

(4) Section 10501(c) of title 49, United States Code, is amended by 
inserting "(1) the transportation is deemed to be subject to the ju ­
risdiction of the Commission pursuant to section 11501(b)(4)(B) of this title, or (2)" immediately uftcr "unless".

(5) Section 10501 of title 49, United States Code, is amended by adding at tbe end thereof the following new subsection:
"(d) Tbe jurisdiction of the Commission and of State authorities 

(to the extent such authorities are authorized to administer the 
standards nnd procedures of this title pursuant to this section nnd 
section 11501(b, of this title) over transportation by rnil carriers, 
and the remedies provided in this title with respect to the -ntcs, 
classifications, rules, nnd prnctices of such carriers, is exclusive.".

11US1NESS ENTERTAINMENT EXPENSES
S e c . 2 1 5 .  Section 1 0 7 5 1  o f  title 4 9 ,  United States Code, is nmend­

ed by striking out "(other than transportation by rail)" in subsec­tions (a) and (b).
(b) The provisions of section 10751 of title 49, United States Code, 

ns amended by subsection (a) of this section, slinll npply to any ex­

pense of the type described in subsection (a) of such section 10751 
that was incurred prior to the effective date o f this Act (olhcr than 
an expense with respect to which a penalty was paid pursuant to 
section 10761 o f such title 49) or that is incurred on or after such 
effective date.

e f f ic ie n t  m a r k e t in g

S e c . 216. (a) Section 10762(c)(3) o f title 49, United States Code, is 
amended by striking out the second sentence and inserting in lieu 
thereof the following: "In the case of a carrier other than a rail 
carrier, a proposed rate change or a new or reduced rate may not 
become effective for 30 dnys after the notice is published, filed, and 
held open as required under subsections (a) and (b) of this section. 
In the case of a rail carrier, a proposed rate change resulting in an 
increased rate or a new rate shall not become effective for 20 days 
after the notice is published and a proposed rate change resulting 
in a reduced rate shall not become effective for 10 days after the 
notice is published, except that a contract authorized under section 
10713 of this title shall become effective in accordance wilh the 
provisions of such section.".(b) Section 10762(dXl) of title 49, United States Code, is amended 
by striking out "30-day”  nnd inserting in lieu thereof “ notice".

COMPENSATORY JO INT RATE RELIEF
S e c . 217. (a)(1) Chapter 107 o f title 49, United States Code, is 

amended by inserting after section 10705 the following new section:
"§ 10705a. Joint rate surcharges and cancellations

"(aX’.XA) Except as provided ir subparagraph (B) o f this para­graph, n mil carrier providing transportation subject to the ju ris ­
diction of tbe Interstate Commerce Commission under subchnpter 1 
of chapter 105 of this title may publish and apply t. surcharge in­
creasing or decreasing the through charge applicable to nny move­
ment between points designated by tbe surcharging carrier subject 
to a joint rate. Such n surcharge may be applied without the con­
currence of the other carriers that are party in such jo in t rate.

“ (B) A carrier earning adequate revenues, as determined under 
section 10704(nX2) o f this title, mnv not apply such a surcharge to 
nny movement on a line operated by such carrier which carried more than 3,000,000 g oss ton n iles of traffic per mile in the pre­
ceding calendar year."(C) Any surcharge npplied pursuant to this subsection must be 
npplied in equal dollar amounts to the movement subject to the 
surcharge over all routes between the points designated by the sur­
charging nrrier which such enrrier participates in under the joint 
rate involved, and when the surcharge increases tlie through 
charges, under any o f such carrier’s single line rales between the 
same points."(2)(A) Whenever n rnil carrier applies a surcharge increasing a 
through charge pursuant to paragraph (1) of this subsection, nny 
other rnil carrier that participates in nny movement subject to such surcharge may cancel the application of such surcharge to 
any route participated in by such other carrier, if such carrier



makes the demonstration described in subparagraph (B) o f this paragraph.
"(B) A rail carrier may cancel the application o f a surcharge 

under this paragraph if such carrier demonstrates to the Commis­
sion that the surcharging carrier's share o f the revenues, at the 
time the surcharge was filed with the Commission, from its partici­pation in the movement over the route involved would have been 
equal to or greater than 110 percent of its variable costs o f provid­ing service over such route, under either—

"(i) the applicable joint rate in effect at the time the sur­
charge was filed with the Commission, without tbe surcharge;"(ii) a new rate division increasing the share o f the surcharg­ing carrier;

(iii) a new higher lawful rate published by the canceling carrier; or
"(iv) a new, lesser surcharge which shall be prescribed by the 

Commission upon and in conformity with the request o f the 
carrier proposing to cancel the surcharge. Any such prescribed 
surcharge shall, in conjunction with the surcharging carrier’s 
division of the jo in t rate in effect on the date the original sur­
charge was filed with the Commission, provide the carrier pro­
posing the original surcharge revenues equal to o r greater 
than 110 percent o f such surcharging carrier’s variable cost of providing service over such route.

"(CXi) The canceling ta riff shall only become effective i f  the rail carrier proposing to cancel the application o f the surcharge makes 
the demonstration described in subparagraph (B) o f this paragraph.

"(ii) I f  the demonstration described in clause (i) o f this subpara­
graph is mude on tbe basis o f the applicable jo int rnte in effect at 
the time the surcharge wus filed with the Commission, without the 
surcharge, the ta riff shall become effective on one day’s notice after such determination is made.

"(iii) I f  the demonstration described in clause (i) of this subpnra- 
grnph is made on the basis o f a new rate, division, or surcharge 
prescribed pursuant to subparagraph (BXiv) of this paragraph, the 
ta riff shall become effective on the date such new rnte, division, or surcharge becomes effective.

"(D) The remedy available to a rail carrier canceling the applica­tion o f a surcharge under this paragraph shall he in addition to nny other remedy available to such carrier under this chapter.
‘ (3)(A) The Commission may cancel the application o f a sur­

charge to n route to which sucli surcharge applies if a shipper moving traffic over such route demonstrates to the Commission that—■
"(i) there is no competitive alternative to such route for the 

movement o f the trnffic involved that is not subject to such sur­charge; and
"(ii) the surcharging enrrier’s share of the revenues from its par­

ticipation in the movement over the route to . hich such surcharge 
applies, under the applicable joint rate in effect nt the time tlie surcharge wns filed with the Commission, with tho surcharge, 
would he greater thnn 110 percent of its variable cost of providing service over such route.

“ (B) I f  the Commission cancels the application o f a surcharge lo a particular route pursuant to subparagraph (A) of this paragraph,

the Commission shall determine the level of surcharge which, in 
conjunction with the surcharging carrier’s division of the jo in t rnte 
in effect at the time the surcharge was filed with the Commission, would equal 110 percent or the surcharging carrier's variable cost 
of providing service over such route, and shall authorize such carri­
er immediately to apply such a surcharge without any further pro­
ceedings under this subsection."(4) A rail carrier may not apply a surcharge under this subsec­
tion unless, for the one-year period preceding tbe surcharge, such carrier has concurred in a ll rate increases of general applicability 
applicable to the jo in t rate to which such surcharge applies and 
agreed to by a ll other carriers that are party to such joint rate.

"(5) A rail carrier may not apply a surcharge under this subsec­
tion increasing a through charge applicable to a particular move­
ment more than once each calendar year."(6) Notwithstanding any other provision of this subsection, a 
rail carrier may, by tariff, reduce the total charges applicable to a movement over any specific jo int line or single line route or routes 
in which such carrier participates, i f  such reduction does not lower 
the total charges applicable to such movement to a i-vel thnt is 
less thnn the lowest total charges applicable to the same movement 
over a competing route. Any such reduction may be made without 
the concurrence of any other rail carrier, and shall be borne solely 
by the carrier reducing the charge. Nothing in this paragraph shall 
be construed to lim it the right o f a carrier to reduce rates over 
routes n^t in direct competition between the same points with 
routes to which it lias applied a surcharge."(bXl) Notwithstanding subsection (n) o f this section—"(A) a rail carrier not earning adequate revenues, ns deter­

mined under section 10704(a)(2) o f this title, may publish and 
npply a surcharge applicable to traffic originating or terminat­ing upon any o f ils lines that carried less than 3.000,000 gross 
ton miles of traffic per mile in the most recent calendar year 
for which traffic data is available; and "(B) a rail carrier earning adequate revenues, as so deter­
mined, may publish and apply a su. 'barge applicable to traffic 
originating or terminating upon c. of its lines that carried 
less than 1,000,000 gross ton miles traffic per mile in such 
most recent, calendar year.Such a surcharge may be npplied without the concurrence o f any 

rail carrier. Any such surcharge may be allocated, subject to the 
provisions o f paragraph (4) of this subsection, in different amounts 
among different movements between different origins and destina­
tions, nnd shall accrue solely to tbe surcharging carrier."(2) A rail carrier may apply a surcharge under this subsection 
if, prior to the application of such surcharge, Ihn l portion o f the 
charges applicable to trnffic to and from tbe line to which tlie sur­charge applies and accruing to the surcharging carrier does not 
provide such carrier revenues adequate to cover—"(A) 110 percent of such carrier’s variable cost of transport­

ing the traffic involved to or from such line; plus "(B) 100 percent of such carrier’s reasonably expected costs 
o f continuing to operate such line, which shall include a ll costs 
necessary to sustain service on the line.



The Commission shall, within 120 days after the effective date of 
the Staggers Rail Act o f 1980, complete a proceeding to define the 
term ‘reasonably expected costs’ as used in subparagraph (B) o f this 
paragraph. In the interim, the term shall be construed in accord­
ance with Rail Services Planning Office subsidy standards.

"(3XA) Upon petition of a shipper located upon a line to which a 
surcharge under this subsection is applied, the Commission may cancel the application o f a surcharge under this subsection if such 
shipper demonstrates to the Commission that, after application of 
the surcharge, the surcharging carrier’s revenues from all traffic 
originating or terminating upon the line to which tlie surcharge applies exceed 110 percent o f such carrier’s variable cost o f trans­
porting a ll traffic to or from such line plus such carrier's reason­ably expected costs o f continuing to operate such line.

‘ (BXi) A rail carrier's revenue from a ll traffic originating or ter­
minating upon a line shall be presumed to exceed 110 percent of its variable cost o f transporting all traffic to or from such line plus its 
reasonably expected costs of continuing to operate such line if the 
complaining shipper demonstrates that the carrier is earning rev­
enues from all traffic originating or terminating upon such line that result in a revenue-variable cost percentage that is equal to or 
greater than the revenue-variable cost percentage applicable in that year under section 10709(d) o f this title.

"(ii) A surcharging carrier may rebut the presumption set forth 
in clause (i) o f this subparagraph by demonstrating to the Commis­
sion that its reasonably expected costs for operating the line to 
which the surcharge applies exceed the percentage of variable cost set forth in such clause (i).

"(C) Upon a finding by the Commission that application o f the 
surcharge will produce revenues in excess of 110 percent of the sur­
charging carrier’s variable cost of transporting trnffic to or from 
the line plus its reasonably expected costs for operating the line, 
the Commission shall determine the level of surcharge which 
would produce revenues equal to such figure and shnll authorize 
such carrier immediately to apply such surcharges as will generate 
such revenues without any further proceedings, subject only to the right o f a shipper to proceed under paragraph (4) o f this subsection.

“ (4XA) A rnil carrier may not apply a surchnrge under this sub­
section that results in any shipper being required to bear more 
than a reasonable proportion of tbe reasonably expected costs of 
continuing to operate the line to which such surcharge applies.“ (B) Upon complaint of n shipper, the Commission shall deter­
mine whether the shipper is being required to bear more than a 
reasonable proportion of tbe costs described in subparagraph (A) o f this paragraph.

"(C) I f  the Commission finds thnt a complaining shipper is being required to bear more than a reasonable proportion of tlie coots de­
scribed in subparagraph (A) of this paragraph, the Commission 
may reallocate the surcharge among the traffic originating r r  ter­minating on the line to which tlie surcharge applies, but may not 
order re lie f which would result in the surcharging carrier earning 
revenues less than those which the carrier would have earned had the surcharge been npplied as filed.

’ ’(.')) A shipper may, in a single complaint, seek relief under para­
graphs (3) and (4) o f this subsection. In any such complaint, the

Commission shall first determine the right to relie f under para­
graph (3) nnd shall grant such re lie f as is appropriate under 
such paragraph. . .:'(6) In any proceeding brought before the Commission challeng­
ing the application o r amount of a surcharge under this subsection, 
whether the surcharge is claimed to violate this subsection or some 
other provision of this chapter, the Commission shall not suspend 
the application o f any such surcharge unless the person filing the verified statement required by section 10707(c) o f Ibis title, in addi­
tion to the matters required by such section, also makes the dem­onstration required by paragraph (3XA) o f this subsection. I f  the 
demonstration required by such paragraph (3)(A) is made, the Com­
mission mny suspend the application o f only so much of the sur­
charge as will produce revenues in excess o f the amount so demon­
strated."(cXD Notwithstanding any other provision o f this title, any 
prior agreement in effect on the effective date of the Staggers Rail 
Act of 1980, or any requirement of the Commission, a rnil carrier 
may cancel the application o f a joint rate to a tb ough route in 
which it participates, without the concurrence of any other rail 
enrrier that is a party to such jo int rate, unless another rail carrier 
that participates in such through route or a shipper that has no 
competitive alternative to such route makes the demonstration de­
scribed in paragraph (2) of this subsection."(2) The application of a joint rate to a througli route may not be 
canceled under this subsection if a rail carrier that participates in 
such through route or a shipper that has no competitive alterna­
tive to such route from an origin or destination served by such route demonstrates to the Commission that the canceling carrier’s 
share of the revenues, under the joint rate in effect nt the time the 
application of the joint rate is canceled, is equal to or greater 
than—“ (A) 110 percent of the canceling carrier’s variable cost of 

providing service over such route; or "(B) such lesser percent o f tbe canceling carrier’s variable 
cost as such carrier earns over a competing through route to which application of the joint rnte hns not been canceled, or 
over a competing single line route."(3) When a complaining party is unable to make the demonstra­

tion required by paragraph (2; o f this subsection, the Commission 
may suspend the ta riff canceling the jo in t rate only if—"(A) a complaining carrier publishes n new rate division or a 

new higher lawful rate which increases the canceling carrier's 
share o f tlie revenues over such route to t he amount calculated 
under paragraph (2)(A) or (2XB) of this subsection, whichever is 
less; or"(B) a complaining carrier or shipper petitions the Commis­
sion and the Commission imposes a surcharge, in conformity 
witli such petition, upon the joint rate which will accrue solely 
to the canceling carrier mid which, in conjunction with the 
canceling carrier's division o f the joint rnte in effect oil the date the tariff canceling the joint rate wns filed, will provide 
the canceling carrier revenues equal to or greater than 110 
percent of its variable cost of providing service over such route.



Unless, a new iate, division, or surcharge described in this para­
graph becomes effective within 120 days after the proposed effec­
tive date o f the rate cancellation, the canceling ta riff shall, never­theless, become effective.

"(4) I f  the demonstration described in paragraph (2) is made or a 
new rate, division or surcharge described in paragraph (3) becomes 
effective, the ta rilf canceling the jo in t rate shall be considered by 
the Commission in accordance with section 10705 o f this title. The 
existing jo int rate or the new rate, division, or surcharge, shall 
remain in effect during the pendency o f the Commission’s consideration.

"(5) Whenever the application o f a joint rate to a through route 
is canceled under this subsection and a rate other than a joint rate 
is or has been published by the canceling carrier to apply to such 
route, such rate shall thereafter apply in lieu o f a ll other rales 
(except joint rates subsequently agreed to by such carrier) and any 
through rate o f which such rate is a factor shall divide as the sepa­rate factors o f such rate are made.

“ (6) Nothing in this subsection shall be construed to limit the au­
thority of the Commission under section 10705(a) of this title to 
prescribe joint rates which provide a rail carrier participating in 
such ioint rate revenues equal to or greater than 110 percent of its 
variable cost of providing service over each route to which such rate applies.

"(dXl) Except as provided in paragraph (2) o f this subsection, any 
increase or decrease in revenue resulting from the application of a 
surcharge under subsection (a) of this section, or from the cancella­
tion o f tbe application of a joint rate under subsection (c) o f this 
section, shall accrue solely to or be borne solely by the carrier ap­
plying the surchurge or canceling the application o f the jo in t rate, as the case mny be.

"(2) Whenever a class I II rail carrier which participates in a 
through route to which a surcharge has been applied under subsec­
tion (a) of this section by a carrier operating in the same rate terri­
tory ns such clnss III carrier demonstrates to the Commission thnt 
the application o f such surcharge to such route provides, in the ab­
sence of nny increase in tbe joint rate in effect on the date the sur­
charge was filed with the Commission, revenues from traffic 
moving over such route to such surcharging carrier in excess of 110 
percent o f its variable costs over such route, such surcharging car­rier shnll, from the date of such demonstration, share those rev­
enues from such route, from the surcharge and the applicable joint 
rate in effect on the date the surcharge was filed with the Commis­
sion, in excess of 110 percent of its variable costs with nil class 111 
rail carriers in the same rute territory participating in such route, on the basis of their existing divisions of the joint rate lo which the surchnrge applies.

"(eXl) Except as provided in paragraph (2) of this subsection, whenever a rail carrier proposes to apply a surcharge under sub­section (a) o f this section or to cnncel the application of n joint rate 
under subsection (c) o f this section nnd another rail carrier subse­
quently agrees Lo a new rate division nr a new lawful rate that in­
creases the surcharging or canceling carrier's share of tlie total 
through charges for a movement over a pnrticulnr through route

subject to a jo in t rate, such other rail carrier shall also agree to 
any other new rate division and new lawful rate—"(A) that is proposed within 120 days after the date o f the 

first agreement; and . t"(B) that increases the surcharging or canceling carrie rs 
share o f the total through charges for movements over a com­
peting through route subject to such joint rate."(2) A rail carrier shall not be required to agree under this sub­

section to any proposed new division or new rate which would—
"(A) reduce such carrier’s share nt the total through charges for a movement over any through route to less than (i) 110 per­

cent of its variable costs o f providing service over such route, 
or (ii) such lesser percent o f its vnriable costs as such carrier 
earns from such movement over a competing through route 
with respect to which such carrier has agreed to a new division 
or rate;"(B) increase the surcharging or canceling carrier's share of 
tbe total through charges for a movement over any through 
route to an amount in excess of 110 percent o f its variable 
costs o f providing service over such route;"(C) reduce such carrier's shnre of the total through charges 
for a movement over nny through route by a dollar amount in 
excess o f the greatest dollar reduction which such carrier has agreed to make, for purposes of increasing the surcharging or 
canceling carrier’s share, to its share o f the total through charges for a movement over nny competing through route; or 

"(I)) reduce such carrier’s share o f the total through charges 
for a movement over any through ro-ite in nn nmount in 
excess o f such carrier's pio rata share (based on established di­
visions for movements over such route) o f the increase of the 
surcharging or canceling carrier's share of the total through 
charges for movements over such route."(f) A rnil carrier applying n surcharge or canceling the applica­

tion of n jo in t rnte under this section shall file a ta rilf wilh the 
Commission in accordance with section 10762 of this title. Such a 
tariff mny not become effective until the expiration o f the 45-day 
period (or such longer period ns the filing enrrier specifies) begin­
ning on tbe date such ta riff is filed."(gKl) Any rail rate to which a surchnrge is applied under this 
section shall be subject to section 10701a nnd 10700 of this title, 
and any such surchurge shall constitute a rate incrense for pur­
poses of such sections."(2) For purposes o f rate regulation under section 10701a of this 
title—"(A) only the rnil carrier proposing a surcharge under this 

section shall be required lo defend such surcharge; nnd"(B) the reasonableness of tbe surcharge and the revenues 
received by tbe rail carrier proposing the surcharge under the 
joint rate to which the surcharge applies shall lie determined 
without regard to amount received and services performed hy 
other rail carriers thnt nre party to such joint rate."(3) Except ns provided in subsection (it, (j). or (k) o f this section, 

if the npplicntion of a surcharge or the cancellation of the applica­
tion of a joint rnte under this ruction is found lo constitute a viola­



tion o f any provision o f this title, such violation shall not be or­dered remedied in any manner which—
"(A) requires the carrier applying a surcharge under subsec­tion (a) of this section or canceling the application o f a joint 

rate under subsection (c) o f this section to provide service over 
any rate under a rate that provides revenues to such carrier 
that are less than 110 percent o f its variable costs o f providing such service; or 

"(B) which requires the carrier applying a surcharge under subsection (b) of this section to provide service over the route 
to which such surcharge applies in a manner that provides rev­
enues to such carrier that are less than 110 percent of such 
carrier's variable cost o f transporting the traffic involved to nr 
from the line to which tbe surcharge applies, plus such carri­e r’s reasonably expected costs of providing service over such line.

"(h) Within 5 days after the request of a rail carrier participating in a jo in t rute subject to a surcharge or cancellation under Lliis sec­
tion, a shipper moving traffic over a route to which such surcharge 
or cancellation applies, or an affected port, the Commission shall 
make available to such carrier, shipper, or port the Commission’s 
determination of the vnriable costs and revenues, over the route or 
routes to which the surcharge or cancellation applies, of the carrier applying tlie surcharge or canceling the application o f the joint rate.

“ (iX l) Whenever a class III rail carrier, in a protest filed with the 
Commission, makes a prima facie showing that the npplicntion of a surchnrge under subsection (a) o f this section or the cancellation of 
the application o f a joint rate under subsection (c) o f this section 
will have nn adverse effect on competition, the Commission shall 
investigate such protest. If, on the basis of such investigation, the 
Commission finds that the protested surcharge or cancellation is or 
is intended to be anticompetitive, tho Commission shall, within 30 
dnys nfter the date such protest is filed, enter an order rescinding 
such surcharge or i.&ncellation, and may, on presentation of an 
adequate record, prescribe new joint rates or divisions of joint rates.

” <2) No order prescribed under this subsection shall require a carrier to provide service over nny route under a rate which pro­
vides revenues less than lit ) percent of the variable cost o f provid­
ing such service unless the Commission determines that the public 
interest requires a lesser revenue to variable cost ratio to uvoid an­
ticompetitive action and to preserve service on tlie route involved.

"(jXU Any class 111 rail carrier which originates or terminates 
traffic subject to the application o f a surcharge under subsection (a) 
of this section or tlie cancellation o f the application of a joint rate 
under subsection (c) o f this section mny protest such surcharge or cancellation whenever—

"(A) such surcharge* or cancellation alfeds the sole remain­ing route available to that carrier for that traffic; and
‘(BXi) such carrier demonstrates that alternative transporta­tion is available or that a shipper dependent on that carrier will suffer significant market loss because of such surcharge or cancellation; or

_____________________________ _______________________________________ ______________ IH M B W 'a
1 l Jl'L l'llM Jfl 'J 1 J w(J' ,  J.'.ift. if! j . '! J"(ii) such surcharge or cancellation, alone or when consid­

ered in conjunction with other surcharges or cancellations af­
fecting the carrier, is likely to unduly impair a enrrier's ability 
to earn an adequate rate o f return.“ (2XA) The Commission may, after an investigation on the basis 

of a protest under this subsection, prescribe a lesser surcharge or a 
different division o f the joint rate. The Commission shall grant the 
surcharging or canceling carrier revenues not less than 110 percent 
of its variable cost or tbe movement involved, unless it determines 
that tlie public interest requires a lesser revenue to variable cost 
ratio to preserve service on the route involved. Any action by the Commission based on a protest under this subsection shall be taken 
witliin 30 days after the date such protest is filed."(B) I f  the Commission prescribes a different division o f a joint 
rate under this paragraph, the Commission shall, upon petition of the surcharging or canceling carrier or the protesting class III rail 
carrier, reopen the proceeding in which such division was pre­
scribed to reconsider whether such prescribed division is reason­
able. If, on the basis o f such reconsideration, the Commission deter­
mines that such division is not reasonable, it shall prescribe a new, 
reasonable division o f the joint ra le to which the surcharge or can­
cellation npplied."(kX l) Upon the complaint of a class 111 rnil enrrier which origi­
nates or terminates traffic subject to the application of a surcharge 
under subsection (n) of this section or the cancellation of the appli­cation of a joint rate under subsection (c) of this section that such 
surcharge or cancellation will result in differences or greater dif­
ferences in rates, including any surcharges, for the traffic to which 
the surcharge or cancellation applies over different routes in which 
the surcharging or canceling carrier participates—"(A) from a single origin point to destination points within n 

75 n ile direct radius from the destination point on such class 
III -nil enrrier; or "(B) to a single destination point from origin points within n 
75 mile direct radius from the origin point on such class IU 
rnil carrier,the Commission shall investigate such complaint and shall, within 30 days after the date such complaint is filed, take such actions, including rescinding surcharges or cancellations or prescribing new 

joint rates or surcharges, as ii. determines nre required to eliminate 
such differences in rntes, unless it finds that such actions are not 
war rallied hy the public interest in ensuring effective competition 
among rail carriers or in the preservation o f rail service on the 
route involved."(2) No action taken hy the Commission under this subsection 
shall require a carrier lo provide service over any route under a rate which provides a revenue to variable cost ratio over such 
route less than that provided under the joint rate to which the sur­charge or cancellation was applied or less than lit) percent, which­ever is greater, unless the Commission determines that the public 
interest in ensuring effective competition among rail carriers or in 
preserving service over such route warrants requiring the sur­charging or canceling carrier to provide service at a lesser revenue 
to vnriable cost ratio.



"(3) Notwithstanding subsection (mXl) o f thin section, if, in a pro­ceeding under this subsection o r under subsection (i) or (j) o f this 
section, the Commission considers whether to require the revenues 
o f a carrier applying a surcharge under subsection (a) o f this sec­
tion or canceling the application o f a jo int rnte under subsection (c) 
o f this section to be less than 110 percent o f its variable costs (as 
calculated using the Commission’s Kail Form A cost finding meth­odology), such surcharging or canceling carrier may prove its 
actual variable costs on the basis o f evidence other than unadjusted 
costs calculated using such Rail Form A cost finding methodolo­
gy. Such evidence shall be prepared in accordance with generally accepted accounting principles.

“ (1) Whenever the application o f a jioint rate to a through route is 
canceled under subsection (c) o f this section, the Commission shall, 
upon petition by a class I I  or I I I  rail carrier participating in such 
route, prescribe a new compensatory through rate or rates over such route within 30 days after the date such petition is filed.“ (m) For purposes o f this section­

' l l )  variable costs for a clnss I rail carrier shall be deter­
mined only by using such carrier's unadjusted costs, calculated 
using the Commission’s Rail Form A cost finding methodology 
(or an alternative methodology adopted by the Commission in 
lieu thereof) and indexed quarterly to account for current wage and price levels in the region in which the carrier operates;

"(2) variable costs for a rail carrier other than class I shnll be presumed to be the nvernge variable costs o f a ll class I rail 
carriers in the region in which such carrier operates (ns deter­
mined under paragraph (1) o f this subsection) unless a rail car­
rier rebuts such presumption with other proof of vnriable costs; and

"(3) ut the option o f a carrier applying a surcharge or cancel­
ing the application o f a jo int rute under this section, revenue 
share may he determined by reference to past revenue settle­
ments actually made in the most recent calendar year by con­necting lines.

"(n) Surcharges npplied under subsection (a) or (c) of this section 
and cancellations under subsection (c) o f this section shall not be subject to the provisions o f section 10720 (aXU(B) o f this title.

"(o) The Special Counsel of the Commission may, consistent with 
the rail transportation policy in section 10101 n o f this title, provide 
assistance to class III rnil carriers and small businesses in prepar­ing actions under this section.

(pXl) The authority to apply a surcharge under subsection (a) o f this section, nnd (except ns provided in paragraph (2)) tho authority 
to cancel such n surcharge, shall expire 3 yenrs nfter the effective dnte o f tlie Staggers Rnil Act of 1980 unless extended for one addi­
tional yenr by tlie Commission upon petition o f uny rail carrier nnd for good cnuse shown.

"(2) Any surcharge lnwfully npplied under subsection (a) of this section shall remain in effect in accordance with its terms follow­
ing the expiration of tho provisions o f this section. Any such sur­
charge applied during the 45-dny period immediately preceding the 
dato o f the cxpira'don o f tho orovisions of this section shnll, not­withstanding such expiration, be subject to cancellation under sub­

section (aX2) or (aX3) o f this section during the 45-day period begin­
ning on the date such surcharge is applied.".(2) The section analysis o f chapter 107 o f title 49, United States 
Code, is amended by inserting immediately after the item relating 
to section 10705 the following new item:
“ 1070.r>n. Joint rate surcharge's nnd cancellations.” .

(b) For purposes o f section 10705a of title 49, United States Code, 
the Interstate Commerce Commission shall classify a ll rail enrriers 
on the basis of revenues, shall from time to time review its regula­
tions setting forth revenue-based classifications for rail carriers, and shall make appropriate changes in such regulations in order to 
reflect inflation. The Commission shnll not reclassify switching and terminal carriers, or any other rail carriers not classified on the 
basis of revenues on the effective date o f this Act, for any purpose 
other than for purposes of such section 10705a.

(cXl) The Interstate Commerce Commission shall include in its 
annual report to the Congress under section 10311 o f title 49, 
United States Code, a report with respect to the application o f sur­
charges and the cancellation of the application of jo in t rates by tbe 
Consolidated Rail Corporation and other rail carriers, during the 
preceding yenr, under section 10705a o f title 49, United Slntes 
Code. Each such report shall include—

(A) an analysis of the effect o f application of surcharges nnd 
the cancellation o f the application o f jo int rates under such 
section 10705a on shippers, ports, class II nnd clnss III rail car­
riers,. railroad employees, and other elements of the rail 
system;

(BXi) the number of surcharges applied by the Consolidated Rail Corporntion nnd a ll other rail carriers under such section 
10705n and the amount o f revenue received by the Corporntion 
and nil other rail carriers from the application of such sur­
charges, (ii) the number o f surcharges applied by the Corporn­
tion and a ll other rail carriers that were canceled under the 
procedures o f such section 10705a, and (iii) the number o f can­
cellations of tho application o f a joint rate by the Corporation 
nnd nil other rail enrriers under such section 10705a; and(C) an analysis of tbe operation o f the remedies made availa­
ble to clnss III rail carriers under subsections (i), (j), and (k) of 
such section 10705a and to class II nnd class III rail carriers 
under subsection (1) of such section 10705a.(2) The Interstate Commerce Commission shall, within 2 years 

nfter the effective dnte of this Act, submit u report to the Congress with respect to whether tbe provisions o f section 10705a of title 4 9 ,  
United Stntcs Code, hnve adequately addressed the joint rale prob­
lems of rail carriers. The report slinll include such recommenda­
tions with respect to such joint rate problems as the Commission 
considers necessary nnd appropriate.

EXPEDITED D IV IS ION  OK REVENUES PROCEEDINGS
S e c . 2 1 8 .  (a) Section 1 0 7 0 5 ( f X l )  o f  title 4 9 ,  United States Code, i s  amended to read as follows:
"(fXIXA) Tho Commission may begin a proceeding under subsec­

tion (a) or (b) of this section on its own initiative or on complaint.



The Commission musi complete a ll evidentiary proceedings to adjust the division o f jo int rates for transportation by a ra il carrier 
within 9 months after the complaint is fi,~ ’  if the proceeding is 
brought on complaint or within 18 month ■vfter the commence­ment of a proceeding on the initiative o f the . mmission. The Com­
mission must take final action by the 180th d a y  after completion of the evidentiary proceedings, except that—

"(i) when tae proceeding involves a railroad in reorganiza­tion or a contention that the divisions at issue do not cover the 
variable costa o f handling the traffic, the Commission shall 
give the proceedings preference over a ll other proceedings and shall take final action nt the earliest practicable time, which in 
no event may exceed 100 days after the completion o f the evi­dentiary proceedings; and

“ (ii) in a ll cases other than those specified in clause (i) o f this 
subparagraph, the Commission may decide to extend such a proceeding to permit its fair and expeditious completion, but 
whenever the Commission decides to extend a proceeding pur­suant to this clause, it must report its reasons to Congress.

"(B) The provisions o f this paragraph imposing time limitations 
upon Commission action shall not apply to nny division proceeding 
involving a jo in t rate participated in by a class I II rail carrier.’ .

(b) Section 10705(f)(1) of title 49, United States Code, as amended by subsection (a) o f this section, is further amended—(1) by striking out subparagraph (B);
(2) by striking out "(A)’ ’ immediately before "The Commis­sion” ;
(3) by striking out "(i)" and inserting in lieu thereof "(A)";(4) by striking out "(ii)" and inserting in lieu thereof "(B)"; and
(5) by striking out "clause (i) o f this subparagraph" nnd in­

serting in lieu thereof "subparagraph (A) o f this paragraph".
HATE nUHEAUS

S e c . 219. (a) Section 1070(5(aXl) o f title 49, United States Code, is 
amended by adding ut the end thereof the following new subpara- gruph:

"(C) ‘practicably participates in thnt movement’ shall hnve 
such meaning as the Commission shall by regulation pre­scribe.".

(b) Section 1070G(aX2XA;' o f titlle 49, United Stntes Code, is amended—
(1) by inserting "publication," immediately nfter "initiation," in the first sentence; and
(2) by striking out "section 10101”  in the second sentence and inserting in lieu thereof "section lO lOln".

(c)(1) Section 1070G(n)(3XA) of title 49, United Stntes Code, is nmended to read as follows:
"(3XA) An organization established or continued under an agree­

ment npproved under this subsection shall make a final disposition o f a rule or rate docketed with it by the 120th day after the propos­al is docketed. Such nn orgnnizntion may not—
"(i) permit a rnil carrier to discuss, to participate in agree­ments rclnted to, or to vote on single line rateg proposed by an­

other rail carrier, except that for purposes of general rate in­creases and broad ta riff changes only, i f  the Commission finds 
nt any time that the implementation o f this clause is not feasi­
ble, it may delay or suspend such implementation in whole or
in part;' (ii) permit a rail carrier to discuss, to participate in agree­ments related to, or to vote on rates related to a particular in­
terline movement unless that ra il carrier practicably partici­
pates in that movement; or "(iii) if there are interline movements over two or more routes between the same end points, permit a carrier to dis­
cuss, to participate in agreements related to, or to vote on 
rates except with a carrier which forms part o f a particular 
single route. This clause shall take effect on January 1, 1984, 
or on such earlier date as the Commission determines. I f  the Commission finds at any time that the implementation o f this 
clause is not feasible, it may delay or suspend such implemen­
tation in whole or in part.” .(2) Section 1070(>(a)(3XD) of title 49, United Stales Code, is nmend­

ed to read as follows:"(I)) Until January 1, 1984, subparagraph (AXii) nnd (AXiii) of
this paragraph do not rpp ly to—“ (i) genera* rate increases to cover inflationary cost in­

creases, or general rats decreases, for jo int rates if the agree­
ment gives shippers, under specified procedures, at least 15 
days notice o f the proposal and an opportunity to present com­
ments on it before a ta riff containing the increases or de­
creases is filed with the Commission; or"(ii) broad ta riff changes that are of nt least substantially 
general application throughout the area where the changes will npply, except sin»'*® Mnc rates where subparagraph (A)(i) of 
this paragraph prohibits the participation o f carriers with 
single line rates.I f  the Commission finds nt any time that the implementation of 

this subparagraph is not feasible, it may delay or suspend such im­
plementation in whole or in part.".(3) Section 10700(a)(3)(C) of title 49, United States Code, is
amended—(A) by inserting "(i)" immediately after "(C)"; and(B) by adding at the end thereof the following new clause:

"(ii) In any proceeding in which it is alleged that a carrier was a
party to an agreement, conspiracy, or combination in violation of a 
Federal law cited in subsection (a)(2)(A) o f this section or of any 
similar State law, proof of an agreement, conspiracy, or combina­
tion may not be inferred from evidence that two or more carriers 
acted together with respect to an interline rate or related matter 
and that a party to such action took sim ilar action with respect to a rate or related matter on another route or traffic. In nny proceed­
ing in which such a violation is alleged, evidence o f a discussion or 
agreement between or among such enrrier and one or more other 
carriers, or of any rate or other action resulting from such discus­sion or agreement, shnll not be admissible if the discussion or 
agreement—"(I) was in accordance with an agreement approved under 

paragraph (2) of this subsect ion; or



"(II) concerned an .nterline movement or the carrier, and the 
discussion o r agreement would not, considered by itself, violate the laws referred to in the first sentence o f this clause.

In any proceeding before a ju ry , the court shall determine whether 
the requirements o f clause (I) or (II) are satisfied before allowing the introduction o f any such evidence.".

(4) Section 10706(aX3) o f title 49, United States Code, is amended by adding at the end thereof the following new subparagraph:
"(D) An organization described in subparagraph (A) of this para­

graph shall provide that transcripts or sound recordings be made of a ll meetings, that records o f votes be made, and that such tran­
scripts or recordings and voting records be submitted to the Com­
mission and made available to other Federal agencies in connection with their statutory responsibilities over rate bureaus, except that 
such material shall be kept confidential and shall not be subject to disclosure under section 552 o f title 5, United States Code.".

(d) Section 10706(a) o f title 49, United States Code, is amended by adding at the end thereof the following new paragraph:
‘ (4) Notwithstanding any other provision o f this subsection, one 

or more rail carriers may enter into an agreement, without obtain­
ing prior Commission approval, that provides solely for compila­
tion, publication, and other distribution o f rates in effect or to 
become effective. The Sherman Act (15 U.S.C. 1 et seq.), the Clay­ton Act (15 U.S.C. 12 et seq.), the Federal Trade Commission Act 
(15 U.S.C. 41 et seq.), sections 73 and 74 of the Wilson Tariff Act (15 
U.S.C. 8 and 9), and the Act o f June 19, 1936, as nmended (15 
U.S.C. 13, 13a, 13b, 21a) shall not apply to parties and other per­
sons with respect to making or carrying out such agreement. How­
ever, the Commission may, upon application or on its own initia­tive, inv°stigate whether the parties to such an agreement have ex­
ceeded its scope, and upon a finding that they have, the Commis­
sion may issue such orders ns are necessary, including nn order dis­solving the agreement, to ensure that actions taken pursuant to the agreement are limited as provided in this paragraph.” .

(e) Section 10706(iXlXB) o f title 49, United States Code, is amend­
ed by striking out "section 10101”  and inserting in lieu thereof "section 10101a” ,

(0  The Interstate Commerce Commission mny not take nny 
action with respect to the elimination o f general rnte increase.! or decreases prior to April 1, 1982.

(g) The Interstate Commerce Commission shall require rail carri­
er members o f a rnte bi renu (to provide the employees o f such rnte 
bureau who are affected by the amendments made by this section 
with fair arrangements no less protective of the interests of such 
employees thnn those established pursuant to section 11347 o f title 49, United States Code. For purposes of this subsection, the term 
"employees”  does not include any individual serving ns president, vice-president, secretary, treasurer, comptroller, counsel, member
of the board o f directors, or any other person performing such func­tions.

LONQ A N I) SHOUT HAUL THANSrO ltTATION
Sec. 220. Sc 'tion 10726(c) o f title 49, United Stntes Codo,. is re­pealed.

RAILROAD ENTRY

S e c .  2 2 i .  (a) Section 10901(a) of title 49, United States Code, is 
amended i/y striking “ will be enhanced by”  and inserting in h‘eu 
thereof "perm it” .(b) Section 10901 o f title 49, United States Code, is further amended by adding at the end thereof the following new subsec­
tions:“ (dXl) Where a rail carrier has been issued a certificate of public 
convenience and necessity by the Commission authorizing the con­
struction or extension o f a railroad line, no other rail carrier may 
block such construction or extension by refusing to permit the car­
rier to cross its property if (A) the construction does not unreason­
ably interfere with the operation o f the crossed line, (B) the oper­
ation does not materially interfere with the operation of the 
crossed line, and (C) the owner o f the crossing line compensates the 
owner of the crossed line.

“ ( 2 )  I f  the carriers are unable to agree on the terms o f operation 
or the amount o f payment for purposes o f paragraph (1) o f this sub­
section, either party may submit the matters in dispute to the 
Commission for determination."(e) The Commission may require any rail carrier proposing both 
to construct and operate a now railroad line pursuant to this sec­
tion to provide a fair and equitable arrangement for the protection 
of the interests o f railroad employees who mny be affected thereby 
no less protective of and beneficial to the interests of such employ­
ees than those established pursuant to section 11347 of this title. ’.

SERVICE DUR ING  PERIODS OF PEAK DEMAND
S e c . 2 2 2 .  Section 11101(a) of title 4 9 ,  United States Code, is 

amended by adding at the end thereof the following new sentence: 
"A rail carrier shall not be found to have violated this section be­
cause it fu lfills its commitments under contracts approved under 
section 10713 o f this title before responding to reasonable requests 
for service.” .

R EC IP R O C A L  S W IT C H IN G

S e c .  223. Section 11103 o f title 49, United States Code, is amend­
ed by adding at the end thereof the following new subsection:

“ (cX 1) The Commission mny require rail carriers to enter into re­
ciprocal switching agreements, where it finds such agreements to 
be practicable and in the public interest, or where such agreements 
ore necessary to provide competitive rail service. The carriers en­
tering into such an agreement shall establish the conditions and 
compensation applicable to ch agreement, but, if the carriers 
cannot ngree upon such cond. ,ons nnd compensation within a rea­sonable period o f time, the Commission may establish such condi­
tions and compensation.“ (2) The Commission may require reciprocal switching agree­
ments entered into by rail carriers pursuant to this subsection to contain provisions for the protection of the interests of employees 
affected thereby.” .



C A R  S E R V IC E  C O M P E N S A T IO N

S e c .  224. (aXl) Section 11122(bX2) o f title 4 9 ,  United States Code, is repealed.
(2) Section ll!22 (bX l) o f title 49, United States Code, is amended by striking out "(1)" immediately before “ The rate” .
(b) Section 10706(a) o f title 49, United States Code, as amended by this Act, is further amended by adding at the end thereof the following new paragraph:
“ (5XA) Whenever two or more shippers enter into an agreement 

to discuss among themselves the agreement that relates to the 
nmount o f compensation such shippers propose to be paid by rail 
carriers providing transportation subject to the jurisdiction o f the 
Commission under subchapter I o f chapter 105 o f this title, for use by such rail carriers o f rolling stock owned or leased by such ship­
pers, the shippers shall apply to the Commission for approval of 
that agreement under this paragraph. The Commission shall ap­
prove the agreement only when it findi* that the making and carry­
ing out o f the agreement w ill further Lhe transportation policy set 
forth in section 10101a o f this title and may require compliance 
with conditions necessary tc make the agreement further that policy ns a condition o f approval. I f  the Commission approves the 
agreement, it mny be made and carried out under its terms and 
under the terms required by the Commission, and the nntitrust laws set forth in paragraph (2) o f this subsection do not apply to 
parities and other persons with respect to making or carrying out 
the agreement. The Commission shall approve or disapprove on 
agreement under this paragraph within one year after the date ap­plication for approval of such agreement is made.

"(B) I f  the Commission approves an agreement descra .d in sub­
paragraph (A) o f this paragraph and the shippers entering into 
such agreement and the rail carriers proposing to use rolling stock owned o r leased by such shippers, under payment by sucb enrriers 
or under a published allowance, are unable to agree upon the 
amount o f compensation to be paid for the use o f such rolling stock, any party directly involved in the negotiations .nay v  juirc 
thnt the matter be settled by submitting the issues in dispute to 
tbe Commission. Tbe Commission shall render a binding decision, 
based upon a standard o f reasonableness and after taking into con­
sideration nny past precedents on the subject matter of the negotia­
tions, no later than 90 days after the dut"> o f the submission of the dispute to the Commission.

' (C) Nothing in this paragraph shnll be construed to change the 
law in effect prior to the effective date o f lhe Staggers Kail Art of 
1980 with respect to the obligation o f rail carriers to utilize rolling stock owned or leased by shippers.” .

CAR UTILIZATION
Sf.c. 225. (a) Subchapter II o f chapter 107 o f title 4!), United 

Stntes Code, is amen ’ oo by inserting at the end thereof the follow­ing new section:

“ {? 1 0 7 3 1. Cui utilization 
“ In order to encourage more efficient use o f freight cars, notwith­

standing any other provision o f this subtitle, rail carriers shall be 
permitted to establish tariffs containing premium charges for spe­
cial services or special levels o f services not provided in any ta riff otherwise applicable to the movement. The Commission shall facili­
tate development of such tariffs so as to increase the utilization of
equipment. \(b) The section analysis o f chapter 107 o f title 49, United States 
Code, is amended by inserting immediately after the item relating 
to section 10731 the following new item:
"1U7:M. Car utilization.".

CAR SERVICE ORDERS FOR EXIGENT CIRCUMSTANCES
S e c . 220. Section 11122(a) o f title 49, United States Code, is

amended to rend as follows:"(aXl) When the Interstate Commerce Commission finds that a 
shortage of equipment, congestion o f traffic, or other failure in tra f­
fic movement exists which creates an emergency situation o f such 
magnitude as to have substantial adverse effects on rail service in 
the United States or a substantial region of tbe United States, the 
Commission may, for u period not to exceed thirty days—

‘‘(A) suspend any car service rule or practice;"(B) take action during the emergency to promote service in 
tbe interest o f the public and o f commerce regardless o f the ownership (as between carriers) o f a locomotive, cnr, or other 
vehicle on terms of compensation the carriers establish be­
tween themselves, subject to subsection (b)(2) o f tins section;"(C) require joint or common use ot facilities, on terms of 
compensation tbe carriers establish between themselves, sub­
ject to subsection (b)(2) o f this section, when Hint action will 
best meet the emergency and serve tbe public interest, and 

I "(D) give directions for preference or priority in transportu-
i tion, embargoes, or movement o f traffic under permits."(2) The Commission may extend any action taken under para­

graph (1) o f this subsection beyond the thirty-day period provided 
in such paragraph only if the full Commission, after a bearing, cer- 

| tifics that a transportation emergency exists."(3) In carrying out tbe provisions of this sulbseei on, tho Com­
mission shall require, to tbe maximum extent practicable, tbe use of the employees who would normally have performed work in con­
nection with the traffic subject to the action o f the Ccinmission.” .

EMI’ l/OYiSE PROTECTION

S e c . 227. (a? Section 1170 o f title 11, United States Code, is 
amended by adding at the end thereof the following new subsec­
tion:“ (e)(1) In authorizing any abandonment of a railroad line under 
this section, tlie court shall require tbe rail carrier to provide a fair arranrement at least as protective o f Hie interests o f employees as 
that established under station 11347 o f title 49.



"(2) Nothing in this subsection shall be deemed to affect the pri­
orities or timing of payment o f employee protection which might have existed in the absence o f this subsection.".

(b) Section 1172 o' title 11, United States Code, is amended by adding at the end tin reof tlie following new subsection:
"(cXl) In approving on application under subsection (b) o f this section, the Commission shall require the rail enrrier to provide a 

fair arrangement at least os protective o f the interests of employ­ees as that established under section 11347 o f title 49.
"(2) Nothing in this subsection shall be deemed to affect the pri­orities or timing of payment o f employee protection which might have existed in the absence o f this subsection.’ ’ .

MERGERS AND OTKER TRANSACTIONS
Sec. 228. (a) Section 11344(b) o f title 49, United States Code, is amended—

(1) by inserting immediately after “ section”  the following: 
“ which involves the merger or control o f at least two class I railroads, as defined by the Commission’’; and

(2) by adding at the end thereof the following new para­graph:
“ (5) whether the proposed transaction would have nn adverse 

effect on competition among rail carriers in the affected region.” .
(b) Section 11344 o f title 49, United Stales Code, is amended by adding at the end thereof the following new subsection:
“ (d) In a proceeding under this section which does not involve the merger or control o f at least two clnss I railroads, as defined by 

the Commission, the Commission shall approve such nn application unless it finds that—
“ (1) os n result o f the transaction, there is likely to be sub­stantial lessening of competition, creation of a monopoly, or re­

straint of trade in freight surface transportation in nny region o f the United States; nnd
“ (2) the anticompetitive effects of the transaction outweigh 

the public interest in meeting significant transportation needs. 
In making such findings, the C amission shnll, with respect to nny npplicntion that is part o f a pi an or proposal developed under sec­
tion 5 (a)-(d) o f the Department o f Transportation Act (43 U.S.C. 
1(554 (n)-(d)), accord substantial weight to any recommendations of the Secretory of Transportation.” .

(c) Section 11344 of title 49, United States Code, as amended by 
this Act, is further nmended by adding at the end thereof the fol­lowing new subsection:

“ (e) A rail carrier, or a person controlled by or affiliated with a rnil enrrier, together with one or more nffectcd shippers, may npply 
for approval under this subsection of n transaction for the purpose 
o f providing motor carrier transportation prior or subsequent to rail transportation to serve inadequately served shippers located on 
n railroad other than the applicant enrrier. Such npplicntion shall 
be npproved by the Commission if the applicants demonstrate pres­
ently impaired rail service nnd inadequate motor common carrier 
service which results in the serious failure of the rail carrier serv­
ing tho shippers to meet the rail equipment or transportation

V * ' . • ' j i*  ' . . .  _  „  ^schedules o f shippers or seriously to fail otherwise to provide ade­
quate normal ra il services required by shippers and which shippers 
would reasonably expect the rail carrier to provide. The Commis­
sion shall approve or disapprove applications under this subsection 
within 30 days after receipt o f such application. The Commission 
shall approve applications which are not protested by interested 
parties within 30 days following receipt o f such application.” .(d) Section 11345 o f title 49, United States Code, is amended to
read as follows:
“ §11315. Consolidation, merger, nnd acquisition o f control: rai* 

carrier procedure 
“ (a) I f  a rail carrier providing transportation subject to tbe ju ris ­

diction o f the Interstate Commerce Commission under subchnpter 1 
of chapter 105 o f this title is involved in a proposed transaction under section 11343 o f this title, this section and section 11344 of 
this title nlso apply to the transaction. The Commission s! pub­lish notice o f the application in the Federa1 Register hy the end of 
the 30th day after the application is filed with the Commission and nfter a certified copy o f it is furnished to the Secretary o f Tran, por- 
talion. However, if ths application is incomplete, the Commission 
shall reject it by the end o f that period The order of rejection is a 
final action o f the Commission under section 10327 o f this title. 
The published notice shall indif to whether the application in­
volves—“ (1) the merger or control o f at least two class I railroads, ns 

defined hy the Commission, to be decided within the time 
limits specified in subsection (b) o f this section;“ (2) transactions o f regional or national transportation sig­
nificance, to he decided within the time limits specified in sub-
sect ion (c) of this section; or"(3) nny other transaction covered hy this section, to he de­
cided within the time limits specified in subsection (d) o f this 
section.“ (b) I f  tbe application involves the merger or control o f two or 

more class 1 railroads, as defined by tbe Commission:“ (1) Written comments about an application may be filed 
with tbe Commission within 45 days after notice o f the npplicn- 
tion is published under subsection (a) of Ibis section. Copies of 
such comments shall be served on tbe Secretary of Transporta­
tion nnd the Attorney General, each of whom may decide to in­
tervene as a parly to the proceeding. That decision must be 
made hy the 15th day after the date o f receipt of the written 
comments, and if the decision is to intervene, preliminary com­
ments about the application must he s:inl to the Commission 
hy the end of the 15th day nfter the dale of receipt of the writ­
ten comments“ (2) The Commission shall require that applications incon­
sistent with an application, notice of which was published 
under subsection (a) o f this section, and applications for inclu­sion in the transaction, be filed with it. and given to tbe Secre­
tary o f Transportation by the 90th day after publication of
notice under that subsection.“ (3) The Commission must conclude evidentiary moceedings 
by tho end o f tbe 24th month nfter the dale of publication of



notice under subsection (a) o f this section. The Commission 
must issue a final decision by the 180th day after the date on which it concludes the evidentiary proceedings.

"(c) I f  the application involves a transaction other than the 
merger o r control o f at least two class I railroads, as defined by the 
Commission, which the Commission has determined to be o f region­al or national transportation significance:

“ (1) Written comments about on application may be filed 
with the Commission within 30 days after notice o f the applica­
tion is published under subsection (a) o f this section. Copies of 
such comments shall be served on the Secretary of Transporta­
tion and the Attorney General, each o f whom may decide to in­tervene as a party to the proceeding. That decision must be 
made by the 15th day e rter the date o f receipt o f the written 
comments, und if the decision is to intervene, preliminary com­ments about the application must be sent to the Commission 
by the end o f the 15th day after the date of receipt o f the writ­ten comments.

“ (2) The Commission shall require that applications incon­
sistent with nn application, notice o f which was published 
under subsection (a) of this section, and applications for inclu­
sion in the transaction, be filed with it and given to the Secre­
tary o f Transportation by the 60th day after publication of notice under that subsection.

"(3) Tbe Commission must conclude nny evidentiary proceed­
ings by the 180th day nfter the date o f publication of notice under subsection (a) of this section. The Commission must issue 
a final decision by the 90th dny nfter the dnte on which it con­cludes the evidentiary proceedings.

"(d) For all applications under this section other than those spec­ified in subsections (b) nnd (c) o f this section:
"(1) Written comments about nn application mny be filed 

with the Commission within 30 dnys after notice of the applica­tion is published under subsection (a) o f this section. Copies of 
such comments shnll be served on the Secretary o f Transporta­
tion and the Attorney General, each o f whom may decide to in­tervene ns a pnrty to the proceeding. That decision must be 
made by the 15th day nfter the dnte o f receipt o f tho written 
rotnmcnis, and if the decision is to intervene, preliminary com­
ments about ihe application must be sent to the Commission 
by the end of tho loth dny after the date of receipt o f the writ­ten comments.

"(2) The Commission must conclude any evidentiary proceed­
ings by t’ j  105th dny after the date of publication of notice 
under subsection (a) of this section. The Commission must issue 
a final decision hy Lhe '15th day after the date on which it con­cludes tho evidentiary proceedings.

"(e) I f  the Commission docs not issue a decision thnt is a final action under section 10327 o f this title, it shall send written notice 
to Congress that a decision was not issued and the reasons why it was not issued.

"(f) The Commission may waive the requirement that an initial decision be made under section 10327 o f this title nnd make a final 
decision itself when it determines that action is required for the 
timely execution of its functions under this subchapter or that an

application governed by this section is o f major transportation im­
portance. The decision of the Commission under this subsection is a 
final action under section 10327 o f this title.” .(e) Any application filed or pending on the effective dale o f this 
Act under section 11343, 11344, or 11345 o f title 49, United States 
Code, before the Secretary o f Transportation, the Interstate Com­
merce Commission, or any court shall be adjudicated or determined 
as if this Act had not been enacted.

SAVINGS PROVISIONS

S e c . 229. (a) Any rate that is in effect on the effective date o f this 
Act for transportation by a rail carrier providing transportation 
subject to the jurisdiction o f the Interstate Commerce Commission under subchapter I o f chapter 105 o f title 49, United States Code, 
may, during the 180-day period beginning on such effective dnte, be 
challenged in a complaint filed with the Interstate Commerce Com­
mission by nny interested party alleging that the rail carrier has 
market dominance over the transportation to which the rate np- 
plies, as determined under section 10709 o f such title, and that the 
rate is not reasonable under section 10701a o f such title.

(b) Any rate described in subsection (a) o f this section—(1) which is not challenged in a complaint filed within the 
180-day period provided in such subsection; or(2) which is challenged in such a complaint, but (A) the rail 
carrier is found not to have market dominance over the trans-
Eortation to which the rate applies, or (B) the rate is found to 
e reasonable,shnll be deemed to be lawful and mny not thereafter he chalLnged 

in the Commission or in any court (other than on appeal from a
decision of the Commission).(c) The provisions o f this section shnll not npply to any rnte 
under which the volume o f traffic moved during the 12-month 
period immediately preceding the effective date of this Act did not 
exceed 500 net tons and has increased tenfold within the 3-year 
period immediately preceding the bringing o f a challenge to the 
reasonableness of such rnte.(d) The burden of proof in nny proceeding under this section 
shall be on the complainant.

TITLE I I I—RAILROAD COST DETERMINATIONS
UNIFORM ACCOUNTING SYSTEM

S e c . 301. Section 11142 o f  title 49, United Stntes Code, is nmend­
ed to read as follows:
"911142. Uniform accounting system

"The Interstate Commerce Commission may prescribe a uniform 
accounting system for classes of carriers providing, and brokers for, 
transportation subject to the jurisdiction o f Ihe Commission under 
subchapters II, III, and IV o f chapter 105 o f this title.” .



S e c . 3 0 2 .  f a )  Chapter 1 1 1  of title 4 9 ,  United States Code, is 
amended by adding at the end thereof the following new sub­chapter:

“ SUBCHAPTER IV—RAILROAD COST ACCOUNTING
“ § 1 1 1 6 1 .  Railroad Accounting Principles Hoard

"(aX l) There is established a Railroad Accounting Principles 
Board which shall be within and responsible to the legislative branch o f the Federal Government.

“ (2) The Board shall be composed o f the Comptroller General of 
the United States, who shall serve as chairman, and six members to be appointed by the Comptroller General.

“ (3) The Comptroller General shall appoint members of the 
Board from among persons who are well qualified for such position 
by virtue o f experience in or knowledge o f rate regulation, account­
ing, or cost determinations. O f the members o f the Board so ap­pointed—

“ (A) one shall be from the accounting profession;
“ (B) one shall be from the railroad industry;
“ (C) one shall be a representative of major rail shippers;
“ (D) one shall be from the Interstate Commerce Commission;
“ (E) one shall be a representative o f small rail shippers; and"(F) one- shall be from the economics profession.

“ (4) The term of office of each appointed member o f the Board 
shall be three years, except thnt any member appointed to fill a va­
cancy in the Board shall serve for ihe remainder of the term for which his predecessor wns appointed.

“ (5) The Board shall not act in the absence o f a quorum, which shall consist of three members.
“ (b) Each appointed member of the Board shall receive compen­

sation nt n rate equal to '/ino of the rnte prescribed for level IV of 
the Executive Schedule, under section 5315 o f title 5, for each dny 
(including traveltimc) in which he is engaged in the actual per­formance o f duties vested in the Board.

“ (cXD The Board may utilize personnel from the Federal Govern­ment. with the consent o f the head o f the appropriate Federal de­
partment or agency, or appoint individuals from private life, lo 
serve on advisory committees or to provide the staff services neces­
sary to assist ihe Board in carrying out its functions and responsi­bilities under this subchnpter.

“ (2) Individuals appointed by tho Board under this subsection 
may bo appointed without regard to tho provisions of title 5 gov­erning appointments in tho competitive service, nnd mny be paid 
without regnrd to tho provisions o f chapter 51 and subchnpter I II of chapter 53 of such title, rclnting to classification and General Schedule pay rntes.

“ (d) All Federnl departments nnd agencies nre authorized to co­
operate with the Board nnd to furnish information, appropriate 
personnel (with or without reimbursement), and such financial and other assistance as may be agreed upon by the Bonrd and the Fed­
eral department or agency involved.

“ (e) Members and employees o f the Board and a ll other individ­
uals appointed under this subsection having or hnving had access 
to information in the possession o f the Board shall be subject to the 
provisions o f section 1905 o f title 18. <“ (0 The Board shall cease to exist three years after the effective 
date o f the Staggers Rail Act o f 1980.
“ §11162. Cost accounting principles

“ (a) Within two yenrs after the effective dnte o f the Staggers Rnil 
Act o f 1980, the Railroad Accounting Principles Board shall estab­
lish, for rail carriers providing transportation subject to the ju ris­
diction o f the Interstate Commerce Commission under subchapter I 
of chapter 105 of this title, principles governing the determination 
of economically accurate railroad costs directly and indirectly asso­
ciated with particular movements of goods, including the variable costs associated with particular movements o f goods or such other 
costs as the Board believes most accurately represent the economic 
costs of such movements. Such principles shall govern the determi­
nation of a ll railroad costs for specific regulatory proceedings 
under this title.“ (b) In developing cost accounting principles under this section, 
the Board shall take into account the following considerations:“ (1) Tlie specific regulatory purposes for which railroad costs 

nre required.“ (2) The degree o f accuracy of the cost information which is 
needed to meet regulatory purposes.“ (3) The existing capability and the probable future capabili­
ty of rail carriers to provide such information and the relutivc 
benefits and costs o f requiring development of additional 
capability.(4) The means by which the degree of economic accuracy re­
quired can be obtained at the least possible expense nnd with 
the least possible information reporting."(5) The means by which the confidentiality of such costs can 
best be maintained while meeting the need for such informa­
tion in regulatory proceedings.“ (c) The cosl accounting principles established hy the Bonrd shnll 

require that, cost information he reported or disclosed only for the 
essential regulatory purposes defined by the Bonrd.
“ §11163, Implementation o f cost accounting principles

“ Upon the establishment o f cost accounting principles by the 
Railroad Accounting Principles Board under section 11102 of this 
title, the Interstate Commerce Commission shall promptly promul­
gate rules to implement nnd enforce such principles. Not less thnn 
once every five years after the promulgation of the original rules, 
the Commission shall review the principles of the Board and shnli, by rule, make such changes in such principles ns nre required to 
achieve the regulatory purposes of this title and the goals or this 
subchnpter. The Commission shall insure that the rules promulgat­
ed under ibis section nre the most efficient nnd least, burdensome 
means by v riich the required information may he developed for 
regulatory purposes.



“ §11164. Certification of ra il carrier cost accounting systems
“ (a) Within 180 days after the effective date of the Staggers Rail 

Act of 1980, ench rail carrier providing transportation subject to 
the jurisdiction o f the Interstate Commerce Commission under sub­
chapter I of chapter 105 of this title shall file with the Commission 
a request for preliminary certification o f its cost accounting 
system. The Commission shall grant such preliminary certification if it determines that the cost accounting system o f such rail carrier 
is in compliance with the accounting standards o f the Commission 
in effect on the day prior to the effective date of the Staggers Rail Act of 1980.

“ (bXl) As soon as practicable, but not later than 9 months, after the piomulgation of rules by the Commission under section 11163 
of this title, each rail carrier described in subsection (a) of this sec­
tion shall file with the Commission a request for final certification 
o f its cost accounting system developed to comply with this section.

“ (2) Within 90 days, or such additional time as the Commission 
finds necessary, after a rail carrier files its request for final certifi­
cation under paragraph (1) o f this subsection, the Commission shall 
grant such final certification to such carrier if the Commission de­
termines that the cost accounting system of such carrier is in com­
pliance with the rules promulgated by the Commission under sec­
tion 11163 o f this title. I f  the Commission denies such final certifi­
cation, the rail carrier shall revise its cost accounting system and 
file a new request for certification within 90 days after the date of 
such denial. The Commission shall thereupon grant final certifica­
tion if it determines that such cost accounting system, as revised, is 
in compliance with such rules. I f  the Commission again denies final 
certification to the rnil enrrier, the Commission shall prescribe n 
cost accounting system which such carrier shall adopt within a rea­
sonable time and which shnll be considered a finally certified cost accounting system for purposes of this section.

"(c) Ef.cn rail carrier shall have nnd maintain a cost accounting 
system that is in compliance with the rules promulgated by the Commission under section 11163 o f this title.

“ (dXl) Certification under this section that the cost accounting 
system of a rnil carrier is in compliance with the rules promulgat­ed by the Commission under section 11163 of this title shall be valid until the promulgation of new rules by the Commission.

“ (2) After the cost accounting system o f a ruil carrier is certified 
under this section, such rnil carrier may, after notifying the Com­
mission, make modifications in such system unless, within 60 days 
after the date o f notification, the Commission finds such modifica­
tions to be inconsistent with the rules promulgated by the Commis­sion under section 11163 o f this title.

“ (c) For purposes o f determining whether the cost accounting 
system of n rail carrier is in compliance with the rules promulgat­
ed by the Commission, the Commission shall hnve the right to ex­
amine and make copies o f any documents, papers, or records of 
such ruil enrrier relating to compliance with such rules. Such docu­
ments, papers, and records (and any copies thereof) shnll not be 
subject to the mandatory disclosure requirements of section 552 of title 5.

424

“ § 11165. Cost availability
"As required by the rules of the Interstate Commerce Commis­sion governing discovery in Commission proceedings, rail enrriers 

shall make relevant cost data available to shippers, States, ports, 
communities, and other interested parties that are a party to n 
Commission proceeding in which such data is required.
“ §11166. Accounting and cost reporting

"(a) To obtain expense and revenue information for regulatory 
purposes, the Interstate Commerce Commission may promulgate reasonable rules for rail carriers providing transportation subject 
to the jurisdiction o f the Commission under subchapter I o f chapter 
105 of this title, prescribing expense and revenue accounting and 
reporting requirements consistent with generally accepted accotr c- ing principles uniformly applied to such carriers. Such req .ire- 
ments shall be cost effective and compatible witn and not duplica­
tive of the managerial and responsibility accounting requirements 
of those carriers. To the extent such rules are required solely to 
provide expense and revenue information necessary for determin­
ing railroad costs in regulatory proceedings pursuant to this title, 
such rules shall be promulgated in accordance with the cost ac­
counting principles established by the Railroad Accounting Princi­
ples Board under section 11162 of this title.“ (b) Any reports required by the rules established by the Com­
mission under this section shall include only information consid­
ered necessary for disclosure under the cost accounting principles 
established by the Board or under generally accepted accounting 
principles or the requirements of the Securities and Exchange 
Commission.
“ §11167. Report

“ Thn Railroad Accounting Principles Board shnll, within 2 years 
nfter the effective date o f the Staggers Rail Art of 1980, submit to 
the Congress a report setting forth any recommendations o f the 
Board for appropriate legislative or administrative nction in order 
to integrate the cost accounting principles and the cost accounting system certification process under this subchapter into existing rail 
carrier rate regulation under this title, including determinations 
under section 10709 of this title.
“ §11168. Authorization o f appropriations

"There me authorized to be appropriated to carry out the provi­
sions of this subchnpter not to exceed $1,000,000 for the fiscal year 
ending September 30, 1981, not to exceed $1,000,000 for the fiscnl 
year ending September 30, 1982, nnd not to exceed $1,000,000 lor 
the fiscal year ending September 30, 1983,” .(b) The analysis of chapter 111 o f title 49, United States Code, is 
nmended by nestling nt the end thereof the following:

"SUUC IIA ITER  IV— RAILROAD COST ACCOUNTING
"11101. Ilailrond Accounting Principles Ilonrd.‘ '1111)2. Cost iiccomitini! principles." I I Kill. Implementation of cost accounting principles."HUM. Certification of rnil enrrier cost accounting systems.
"11165. Cost uvnilnhility.“ IllGO. Accounting nnd cost reporting.


