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compensation 10 tess Hian his uverngr. monthly compensation during
tlio twelve months prior to hisdisplacement:

2. A mnnllily dismissal nlinwnnee, if the employee, wns deprived of

nil employment hy (lie enrrier ns n result of Ill, (rnnsnelinn, which
generally insured the employee a monthly coinpensnlion (nfler nllow-
mg for coin]>cnsAfilm from"other sources) nn less tlinn his average

mnnllily eninprnsiition during the twelve months prior In such depri-
vntion of employment;

3.Trolrctinn of fringe benrfUsj

«l. Iteimhnrseinent of eertnin moving expenses nml wnge loss if the
employee is required to change, his plnee of employment ns n result of
the transaction;

5. Arhitrnlinn nf disputes; nml

0. Heiinhursenienl nf eertnin lossrs oil snle of his home hy nn em-

ployee forced to move, to a new residence ns n result nf the transactinn.

T'lie J'roieelive peiiud during which Il use prnleelinns could apply
was limited to four yenrs from the elTrrtivF dnte nf the Cuinmixsmii s
order approving the. transaction, hut not to exceed the period for which
thn pnrticulnr rmpluyee wns employed hy the enrrier prior (o (lint
dnte.

Two fcsitirrs of the Washington doh I'rulw tinn Agreement were
not. included in the Oklahoma %OndItIOH*I (1) Ninety day nolire of
nil intention eoonliimtion, nml, if lhe plan of enordiiuilion would ic-
snlt ill the displacement of employees or n lenrrillip'iueiit of fmies.
the assignmeni of employees would Is- settled hy nn implementing
agreement lietwcen the rnrriers nml unions involved, or hy mintration
if they eould not agree; nml (2) nn iinlhiiriy.nlinn to dismiss employees
who elect to receive a lump sum pnymecnl in lieu of all other protec-
tions.

The Oklahoma Condition* were impgsed ns recently us IliTH in, truck-
nge lipids nml lense ruses: Mrmloemn?mml iolhni _f.m,ur Olfrralc,
354 ICC 732 UuwH);Norfolk and nivareki lfailieni/ Com/niny—1"nirk-
agoRights—UN, 1151 1cc (. (H7H).

tiii; nt.w 0iu.r.v.ss r.tssKNiirii tuiminai. iasi:

The nex7 impoilnul ryse |citing;1I forﬁh “slnndntd"” eondilions iirnse
in Avir Or/ran* Hvion ["axxemjer 1'crmlm .| Caxr, 2n2 .1GG 271 (11152).

The conditions were n hirnd of the Oklahoma Conditian* nmi the
Washington doh I'rulerlion Agrcrniriil with minor chnnp's. In par-
tin,dnr n priii ixion wns ndded irgiiiriug nuy inenme derived from em-
ployment in other tlinn the milmud industry shall he oHset npnilis'
the root'dionlinn nh nnre)'e' g paid hy u speeifie pro]H>ition. TI'1ere-
after _in the Soullorn fal iray | uinfu/—Control—Crn/rnl of
Craryia Haihray Com/uny, :t17 1Cc 577 (11112).clarified 317 1CC 721)
(I'dfili) pod 4::’31 I?(|‘, 15*1. id 1 (IIUI8 liiiimr chang ,s,we’t;e made to the
Avie Orlean* Com/1lion* mi1 n 11ie Oklahoma Comfition®,
Almudonments, while nut coined hy srrtiim 5(2) bf). rereived Inlair
prolectiiju rondilinns first adopted in Chlrat]n, UsO ffaillromt Com-
jinny. Abandonment, 257 |cC 7t (lul]), These rondilinns were in
sulistfliire ident ienl to the Oklahoma Condition*,
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Congress by n 4-I1t Art ninendmrnl ndded 1l sentenre to sertinn 5
(?.) (fj. The Amended 5(2) (f) rend ns follows:

'eAs a condition of its npprnvnl. ur V-r this paragraph (2), of nny
trnnsnelinn involving n enrrier nr rnrriers snhjert to the provisions of
this pm-t. thn Commission slinll require n fiiir and rquitnino ni range-
inent. tn prnlert the interests of the riiilini.il employees nHri'ted. Is ils
order of approra! the Commission slinll include terms nod renditions
providing liuil during the period of four yenrs from the etleclivp ilnlo
of surli order such transaction will nut result in employees of thn
rnrricr or mirier hv ntilionds ntrecled hy such order lieing in a v-'orso
position witi. .Tspeit to their employment, except that the protection
nlTonled to nuy employee pursuant to this srntrnro slinll lint ho re-
quired to continue for 1 longer period, following thn e-lircl-ivi* dale of
hiieh order, tlinn the period during which such employee wns in thn
employ of such enrrjer or rnrriers prior, to (In: effective dnln of such
ordnr. S0rb nnanyrinrnl xIndl rnlnin jtrorinion* no le** pentrelire,
of th%mtnrrxtx of emplotyer* limn thote heretofore, Impaxr.i purxwm%
to thh xubdirixian nml thmr extnhlixhrd purxunnt to Section 0.1 0
the .'foil I'n.xxrnyer Srrviee Art (a» 1'.S.C. ifti). Not witlistmuling any
thn interests of said employees may herenller lie entered into hy any
enrrier nrrmrirrs hy rnilmr.d and the duly nulhorireil reoresrnintivn
or representatives of its or their employees.” (New lit Art material
" IAfre}rl{r%ioninents were given similar trrntineiil hy section 802 of thn
I-1t Art. Itnth were rcrndifiril ns IDCSC-11317.

The Ituil I'nssenger Service Art of 1070, rvfrrrrd In hy the -I-It
Art Amendments, had in section 405 provided n stnliilnry outline for
protective employee [I'liltililin'ns. Iti-ui'fils eould Ih' no Irss tlinn tinea*
jirovidrd hy sertinn 5(2)(f) of the Interstate Cniimicrrr Act. The
Secretary of ljilxir wns rrquiied to certify (hut AmInik's InlHir pro-
Irrtion agreements met this standard. In fa(itche comliltnr*. Amtrnk
negot.inled went far heyond those IThnt the. had opposed in four
signiliennl nspeets: . . i

1. The maximum protective periml was extended from four to six
yenrs from the dale on which n protected employee wns displaced.

2. Monthly rnmpeiisnlim* gumnnlcrs rrcnleil hv displacement mid
dismissal n\fownnii'’> > “r i-rninled with general wage inerenses.

3. Once nn employee mine forwnnl alleging Ihnt. he had Intii nf-
leeleil hy a transaction. the Imnlrn was on the enrrier to show the cm-
ph-i?/enh_nd_ not lieeu nlli'eletl. . . i

. Priority rights to employment in other rrnfls or rinssen in train-
ingor retraining rights were established.

The Aiiilrnk Conditions nlsn provided that twenty ilnys notice of
nn intruded transaction wns lequiird tint that implementation eould
lake place even without nn ugrrrmrnl. Duplication or pyramiding
of lienelils were p.-ohihiteil.

The ICC first_I'fiiisuleriiil the elTerl of the 4-R Ant Amendment.,i in
Mnlnr-Mrrtjrr-TtU" Cikff, sik 1Iccai 1 1BM). It roneluded. "Hint
Congress did not intend to Imve the Commission significantly rlinnge
its [N)Iicy in this area.", (At page 127). Il conditioned nnp ovndj,upop
tlio New Orlraox Camlitinnx ns inmlified hy the Amtra/c Condition
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Now York Dork Huilwnys' application (o nrgnire Ihr Illrooklyn
Knstem > lirl Terminal hush small mercer cnsc. vet Ilir ICCrluvr
requited in mercers. consolidations, nml nrqnisil infis, New York Dork
Unilvwny—('milmIl—Illrooklyn Knslrni District. . d 1f'(" fit) (1070).
lailinr OvenniZnlinns nml jirliliiiiiril IThnt the Inhnr pmtrrlive rnndi-
tions iiigMisril in this rnsr licroinr the minimum sinndnrd in nil soli-
sequent, mercers, nrgnisitions. or controls. Tlir ilrtrrminntion Ihnt
Veiv York Dork's prntcrtive rondilinns were n mutter o f cenernl trans-
portation ilnporinnre oreni n| nfler the initial decision approving the
npplicntion Imd imposed the New Orlenns Conditions ns modified hv
ilie Amtrnk Conditions. In reviewinc tlie newly fnsliioned New York
Dock (Vmditions. the Court of Ap]ieiils used these words to descried
them: “ In overnll rifrrf, the sincle ‘New York Dork Conditions’ enn
Im fairly ehnrnelerir.ed ns sicniliennlly more protective of the inter-
ests Cf railway Inhnr tlinn liny previously imnosrd sinple set nf em-
plnyen protcc.ivn rondilions." AVic YOI’T( Doc ﬁalhcny Company v,
¢.iS., I*.2d. (Second f’ir. 11110).

The -CC IlI!) nsed the most liencliei il protective coi. "itinns of lioth
anr Oricaim nmi Amtrnk nmt mnde 1hi"o ninjor dinners not eontnincd
in eillicr:

1 It nerepled the Hnilwnv Lillsir Executives Associnlion’s snli-
stil liter definition of “tinnsiirlimi" for the IYnsliioctnn .loll I'roleelion
Agreement's “rooniimition’’. Trniisnrtinii wiis delined to menu: “nnv
netinn Inken pursuiiiil to niithori/.nlinns of the Cnmlllission on which
the protective provisions were impnsrd."

2. It required flint no chnnce in nprrntinns, services, fneilities or
equipment slinll occur “until nftrr notice, negotiations, ucrremeiit or
himlnic nrliilrntioii.”

.1 Il deleted the Anil ink provision lhnt prevented nn i-iiililover from
seleclinc only the liest. port Inns of ,V/ie 1eik Dork nmi the I*cs]. por-
tions eontnincd in other emitinetuni ngrrenirntA. Dupliention of Is-ne-
lils wns no longer eh ni ly prohihitrd.

These three cliniigrsmise issues of interpretillion nod npplirntion
(lint linve not vet Item resolved. )

Appenls were rejerled in Xar York Dock Unlhcny v. |'.S. 1 2d
(Srrnnd Cir. 11*701. The Court held (he ICC iirted within its dis-
cretion in fnshioMtnc. protective lienelits lieyond minimum re-
quired hy Imv. Tin : 'ourt. however. nnteiJ problems arose Is-cnuno ot
tlio definition of trnnsnrlioii ns well ns I11? Inncunce ronremiuc liono-
fit seleetinn.

As recently ns Dcroihlicr 11 10711 ‘lie ICC lins held Ihnt these
urn minimum protective rondilions il will iiiipnso nod dime out to
clarify (lie Inncunce mer;ticiPed liy the, Cé)urt. On Ihnt nernsinn it
reojieiied the ,If.noi/i7 /'NClfic ttnilrnil Company—M nyrr—zif7.
C<f—A:7.'I—'innnrinI Docket Niimhoi-2777-'l. reversed itself nod imposed
AVte )ﬂl’k Deck Cnnititinnr. similne rondilions were required in
nimii<iopiuenir: - Oicl/nn Stun/line  Dailromt Company —Atiniuton-
mcnt—0oahcen, .100 1t'cot (1070).

STAGGETftS IIAIl. A(T OK I0HO
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nil: MILW.MIKrj; ASII ROCK ISUNtl «ONOITtoNS

I-'nilinc rnilronds nod the n-Millinc eireel on employnu-iil which
would not necessarily Is- covered hy either existinc eollevlive Imr-
Cnininc iicri'emeiil <or the Interstnte Coiilineree Act focused more
nlleiilion mi jolt prolertion for rnilrond employees. Tin lirsl exnmplo
wns tin- law crnnlinc nlmost eimiplete inrome protection for ConrRil'R
employia-s with nil nltrrimlivr of sevemnre pny. 1 nee thr- 2.10 mil-
lion dollars npproprinled for Cnnrnil's employees pr,iwl inadequate,
n more tnilon-d nppronrh wns developed ,\;r *l,e Milwniikee em-
ployees. This is -sl foilli in the Milwaukee Itnilmnd lies!nn lurine
Ar, of II7H. It provided federnl nssisinnee to |my lienelits to Mil-
ivniikee employees who were ndversoly nifceled liy tlie restiuclnriMg
in the followinc mens:

1. Kitpcirent of has- income protection for up to.1yenrs
2. Supplemental unemployment IKuclils

I. Mm inc expenses nml snle-iif-Imme lienefits

|. Separation allowance

fl. I'referentinl liirinc within the industry

(@ Itd mining

The Imsic protec tion plan of Ilm Inw wns s]ielleil nut. in nn agree-
mriil Imlween the .Milwniikee Knud nml the Inlmr oignnir.nlinns rep-
a'Seiilinc itsemployees on Deeemlier 14,11%71*.

from those of tin- Milwaukee, hut the impnrl oil employees was simi-
Inr. and an ncreemi-nt wa- readied on Mmrh I, lilKtl, j|ween unions
railroads and the InIMir oicnuir.nlions representinc =K Island cm-
plmrrs In provide for prcfcirnlinl hiring of K>kk Island employees
nml numelnry protect ion patterned nftcrthe Milwaukee Act with cer-
tain exceptions. The acn-emenl also covers Milwaukee employees Inn d
liv eai rieis inquiring seciiu-nls of its lines. The followinc deserilies
the major components nf the ncreement:

1 Carriers niipiirinc Hnek Isinnd or Milwaukee Irnrknce witlcive
pivfeienre in liirinc =" employees of tlui >lines to Mil its needs.

2. Employers so hired will have mnncinry proleelion of 81 perrent
of linse inrome for up to Myenrs.

3. The Inlmr ncreements of the nequiriuc enrrier will apply to the
nrgnired lines.

=l Issues involviitc seninrily of new hires will lie resolved liy B»:rrc-
menl or if neeessnrv liy nrliilinlinn.

S. Movincexpeoses are not provided.

Il. Separation pnv is not nn option.

7. Kniplnyees not hived lime no preenin'! provided by (he nr
quiriog enrrier.

8. The protection of the ncreement is the total protection nvnilnblc
to the hired employees. It snli‘.l'~i the nquiremelits of the lliteistnlo
Coinmerre Act.

l,ei'isIntioii In provide prolrrlinn similne In Hint in the Milwaukee
Inw for employees of Itis-k Island who an- not hired hy ii purrhnsing
enrrier is pemliiic. The Mnn-li 1. IORI), liirinc ngn-enind is already
lieing carried mil on several rnrriers wliieh have In-en (‘rallied tem-
porary npernlinc authority on Itoek Isinnd lines hy the ICC.
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ADDITIONAL VIEWS OF HON. TORY MOFFETT

I fully support, title V11 of the Hail Act of ICHtt relating U'supplc-
mental transactions. Of particular interest to me is llie provision
within title. VII to carry out the orderly transfer of C'nnrnil ;nop-
ertiea in my own State of Connerlieiil nml in Rhode Isine-I.

In Imtli of these States, fnnrnil has rinssilird nil of (lie tinea it runs
ns linuirli lines, nml the Im.ie,ir n]Minliiins, wliieli make :<p n majority
of the freight trnflir in Connediriil nml Rhode Island, are losing op-
erations for Conrnil. In addition, n recent I''S.K.A./Nciv England
regional commission study found, hased on I»77 dntn. Ilint Conrnil
would have, reduced its deiiril hv $> million hy not operating in Con-
necticut, Rhndr Islnnd, and southeastern Massachusetts.

For liiesi' lensous. it is nppioprinle that this legislation develop
a procedure for transfer of Conrnil lines in the two Sintes. This hill
provide*Hint within IHOdnysof ilsrin  nenl.theSecretary must hold
a hearing to entertain proposals for i misitinn of Connecticut nmil
Rhode Islnnd Conrnil properties. In Hint same IHUday periml, the
Secretary must, rvnlnalc the proposnls to see if any meet the criteria
act out in this hill. If there are nny such proposals, the Secretary is
charged with developing them.

Key lo this proposal and trnnsfer procedure are the criteria set out
in the net. Any rnilrond coming forward with a proposal must demon-
strate timl it ran take over all the lines in Conneetient nml Rhode
Island, Hint it can do so with no Federal sultsidy ami lhnt it tins the
linaneinl capability I >run the lines.

I am satisfied that these provisions will give us the pim edural tools
nrcded to accomplish an c.\Jiedilcd transfer of rail lines in Con-
necticut. nml Rhode Island. | commend the stall ami mcinls-rs Isilh of
the subcommittee and full committee for their support nod coopern
lion in adopting lhisseel ion nf the hill.

Tour Mornm.
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SEPARATE VIEWS OF HON. JOHN P. DINOELL AND
11Ol ECUIIA ROT

Ilie Rail Art of IIHI), I1.It. 7~'Vi, falls shoil of ptoviding an cqui-
table finmewoik for irgillalorv leformof the Nat ion's railroad system.

(hie of the most objectionable nilions in Il.1t. VM is Section ."101,
which is captioned "joint, rate relief" and is intended lo solve in-
directly n problem which the major railroads ate unwilling to scllir
directly, VIZ.. equitable divisions of joint rntcu on through routes
among the participating rnilronds. Instead of resolving this problem
directly and rationally, this red inn wnuld resolve the issue hy the
rirnli‘geniN of eilliei funding nddilionnl cha/grs on shipprrs where
they have no competitive nl'srnntiven or hy cTimitinliiig rnmprtilivp
lonics with sejcclt | connecting niilionds. Either way, this section ns
written into Ilia hill would sandion the exploitation of monopolv
tinflic hy large rnilinm 1etnnng sliippeiu nml nniong conned ion rail-
loads, and a "lug stick" approach In resolving of cipiitirs as between
fnrge nml small rnilionds.

STAGGERS RAIL ACT OF I'HO
. IM.. IKMrS

s'lireA,| mi<*— I'lie present pattern of regulated joint, rales in
nation ciufiodirs two eoneepts. |tZ., rensminhleness and lion-diserin.
nation. 'Villi these safeguards'a place, the existing rate structure has
Ih-cii mustmeted so as to guarantee all shippers relatively rrnsnnnhte
nmoiiiil of transportation for the same piodud Illirnilghniit the roun-
trv. And il has also proterted one rnilrond customer from another
who might otherwise lie given preferential rnles and the rnnserpienl
rompelitive admillage in a given marketplace.

The surcharge provision of this section would rhnngc nil that. If
one railroad is nrrordrd inequitably low divisions by its roniicrtiniis,
the' ran lv "rectified" hy the illllmisitinn of surcharges on ils shippers
liy that rnilrond. Even if the total charges then collected from the
surcharged shipper nrr thus raised lo an nnrrnsnnnblir level, he is
remediless lo nlilnin protection under the Inw. This is because Section
M1 s]>erilirs Ihnt in the rase of a surrhnrgr the Commission will lie
iwi'cludrd from even examining whellier the total freight charges
incurred are nnrrnsnnnlde. Thus, Sedion (11 is a curious solution
indeed. Il provides lhnt a earlier who is treated inequitably hy its
r»'Ir<Itd hinther may remedy limt injustice liy imposing an unreason-
able rnle upon its shili]>er riisinmer. This would lie like passing a
law to license nnvnnc who is swindled out of a sum of money lo go
nut nml swindle sntin.no else out of &» equivalent amount with
impunity. Even tin- frequently maligned roneepl of "nn eye for an
eve" emieeives that the eye taken should he that nf the protagonist
mid not that of an ilinoeeilt bystander.

And this is not even llic worst frature of the mnrhnrgc provision
as written into Sertinn .101. It provides rather rlcnrlv that n shipper
may nfjeet to a s.irehnrga if the surcharging carrier's present revenue

(paw? 70|

division is Ito percent or more of ils variable cost. This conjure* up
an image of rnliruinlily, Iss-niise when the carrier is receiving less
Ilinn the | it [-client "trigger" il is olu iiae-lv lint lieing nrctrnmpeit-
sated for ils —i-ivives. Hut what has lieon missed liy ii quirk reading
of this pinti-inn i* il.al there is no "rnp" nil the surcharge. For
exninple, if the putative surcharging earrier's enM is $HM nml it*
pii-iol leveuue division is Slid, then il fall- within the trigger
pioiisinu in Sedion :Ju]. Hut wluil if Ihnt railroad puldishes a sur-
rharge of *[n]. bringing it* share of the revenue up to $3111, i.e., $]02
nliovf tin peieenl of it* variable eitsl Sertinn ¢ | purposefully or
lint, would leave the shipper with lin protection whatsoever against
such unlimited expl'iilnlmn. So lung ns the "trigger" of toil pricm!
of costs is met In lie- existing division of revenue, the surdiargin*:
miiici is given im unlimited mile hlaudie lo make nil excessive sin -
charge, and the shipper is bereft of even a right to complain iihni |
it under Section Mill. This in a clear loophole in the hill which c* i
mid will lie utilised liy the larger railtoads.

Two oilier disi‘iepnneies as lo surcharges in Serlien MO are also
worth noting. The limited right to protest surcharges is given null
to "shippers", Many of those moat injured hy (‘omnil's recent mini*!
of illegal snrehnrges wen- rereivers and not shippers. Nor are rnm-
Homilies, Itasocial inns, ports, e/c., neenrded ativ I'glit lo ohjrel lo
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excessive surrlinrjp's. Also, the protection arrnrdrd shippers under
Serlinn Ml is sIntcd to Is* limt the "shipper . .. mnv ennrel (lie

npplienlinn of stirh siirrhnrpe”. The puhlirnlinn nml rnnrelinlion of
rnilronil InrilTs. inrludinj: snrrhnrnes. is in lhe juindx of milrondr,
not shippers. Ttirre is no prnrlirnl way tlint n shipper rnn “ranrel”
n suirhnr”e. Il is not his tariff nml Ihe puldishinj; njpoif works for
Ilie rnilronds, not lhe shippers.

Section .101 would itlso erenle n whole new enleporv of serond etnss
eilir.cnx, shippers nml rereivers loenled on hrnneli lines. Those shippers
have already lieen suhjerled lo poorer cur supply nnd more sporadic
=ercjer Minn shippers on innin lines. Now (he mnehinerv for Ihe [0UP
I|? [J'NIT would lie linmled lo Ihe rnilinno whrrrhv they rnnid sur-
rhnrijje lirnneh lines where llieir divisions do not rrpinl IIn percent
of variable eos] plus "IOO perrenl nf surh enrrier's reasonably ex-
peeled eosls of rnnlinninc lo opernle surh line." N'ole Mini this is n
innrh hipher s|nmkvd which lirnneh lines must ineel lo nvnid sur-
rhnrires IImn would lie npplirnhle lo ninin lines. There is no rensnn
for lliis. 11 hns lieen linrd eunuch for shippers on lirnneh lines lo slay
nlive without pultinp up n new nnd inenuilable ohsinrle for Ihetn

In _meet.

Canrrllalinn nlran/ri irtth rnnnrr/innn,—serlinn 101 would remove
Ihe present lest which lhe ranrellinwenrrier mnsl uirrL r.r. Mini il is in
Ihe pnlilir interest, nnd inslend plnee n linrden on lhe injured eon-
nrelinir enrrier lo show llint (he rnneellimr enrrier’s revenue division
cipinls or exreeds 110 perrenl of ils own eosls or Mini. Ihe rnnrelljnR
rnrrier enrns n lower division/eosi rnlio over nnolher ronle not lieinc
ennrelled. The rnnrellinu enrrier is proposing lo Inke nn nnlirompeli-
live nrlion liy rnneellimr ils route with n Ir.rjjelrd eonneelimr rnrrier.
Yel il is lhe victim who would I>c saddled with lhe burden nf uronf
in order lo nverl lhe nnliroiupclitive nrlion. And lhe proof wiliieli il
is mnndnled Mini Ihe vielimixed enrrier mint produce is lhe ensl of

Ipnne 41|

lhe cnnrrllinj: re rirr. n lunller peculiarly wilhin lhe ronlrol of Ihe
rumellimr rnrrier lo produce.

Thus, while Serlinn 101 purports lo provide n senildnnre of pro-
leelion for the roniieelinc rnrriers. in reality il is so ronlrivrd ns lo
leave them virtually helpless. To nihl In lhe iinlieompelitive polenlinl
of Serlinn .101. the Mil!l .mold nlsir cripple lhe nnli.diseriininnlion
provision of lhe Inleisinle (‘oiomerre Ail liy pinvidinj; in Serlinn
lollies shnll liol Ix> Sllhjcel lo Ihe pioteelion of Mie Inleisinle Com-
lileire Art,

Typically, il is nnliripnled Mini (his new "right" lo srleelively rnn
eel joint mules with eoniieelioiis would Is- used hy n Inige rnilrond,
surh ns <munil. against rerlniu suinller rnilronds. Seelion 101 even
fneililnlrs this In linniiij; the relnliic iiieflieieney of n pnrlieninr Inij;c
enrrier agniusl its more ellieiriil eoniierlioiis. For suliserlion ().
Seelion 101, provides Mini lhe eosls against which Ilie T'lll iirlrcnl lesl
shnll Imiiiensured is lhe system average cost of llie rniirclliiig enrrier
nml not Ilie nvcrugc cost of nil einriers operating in the sniiie miliond
legion. This menus Mini own (hooch when measured ngiiinsl ‘B
li'ciomil average eosi llie enmelliiiK enrrier’'s piesenl division is e|
peri .'lit of surh eos], such enrrier van still rnitrcl Ihe joint ronle if ils
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own eosls me so inrflirirnl as lo produce n revenue/rosi rnlio of 10!)
perrenl. Il xvniild rnuoni/r inefficiency nnd rrwnnl il nl Ihe expense of

Ihe moreellieienl ronnrrling rnilrond.

The bias in Seelion W | ngniusl smnller rnilronds is nhn obvious
from Mir unliirr of Ihe limiled pioteelion il olTeis lo isinnrelinc rnil-
ronils when fared with ii piospeelive ronle rnnrellnlion. I would nl
low n ronneelinj: rnilrond lo prrrhulr élie ranrellnlion if il eould
increase lhe enneellinc miner's rrvenue division lo |11 perrenl. Ihd.
in the mse of n relnlivelv smnll milrond willl n haul of *)00miles or
less I'sueh ns he (irrcn linv nml Western nm| lhe Detroit nnd Toledo
Shore) mil of nImnsrnntincninl inovenienl of R.000 miles, there is
no way lhnl they eould make up the full sinek in (‘nnrml's Irnnsroii*
lineninl divisions, even if they gnxc up llieir entire dhision nml look
nothing. on llu other Imiid. n mnjor rnilrond with n long limit nf
LMill or «Jlitlt miles eould readily give up some of ils division nnd
frustrate Ilie rnnrritnlion.

lliirinc consideration of llie hill, the ('ommillee ndopled nn amend-
lilenl oirered liy Mr. lat which would allow ('lass Il shorl line mil-
roads llie light In bring a complaint lo lThe (‘'ommissiou provided Mini
Ilie surelinrj;e or tale enneelinlioii lias an ndverse eirrcl on eomprlilion
or where n wirchnigc or rale eaiieellnliou illTeels Ilie snle rplnniniujr
mule mailable lo Ilie Clnss Il enrrier nnd either nllernnlive linns
pollnlinn is nvnilahle or a shipper de]iendenl upon llie Cinss Il car-
rier will suffer significant inarkel loss or llie surchnrgc is likely lo
impair acarrier's aliilily loenrn nn ndeipmle rale of rriurn.

The lat Amendment provides illiideipmle pinleelion lo Cinss 111
ahull line rnilronds and completely fails lo extend its very limiled pro-
leelions lo medium sir.cd Class Il shorl line rnrriers. Tlicic. are only IB
Class Il railroads iu Ilhe ualion and none of lThem are large enough lo
Is. a serious lineal lo the viability of any major railroad. Ame they
Ivpienlly me impoilant as irginiuil rnilronds, sueli ns the Maine Cen-
11nl. (ireen liny nml Western, and llie Pel roil nnd Toledo Shore, nml
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as such nre vital lo Ilieir nrrns of Ilie nation. To lhe cxIrill Mini they
handle a subdunlin l amomd of business iu lonj; haul muvices, lhey luo-
\ide siguiliimil options lo neeiiiumodiile the pillion's height ami llieir
earnings lherefrom are vital lullic suppotl of these irginmil roads, llie
vilnl illlpurlanre of lliese essential cm tiers iiliisl he considered as n
finmework fors|rnnger proteelion for Cinss Il shorl line enrrieis is
eon'.trueled. The faihiie lo adeipiatelv piolrel Ilie economic i inhilily
of all shorl line railroads isu serious (law in the hill.

eloiin 1), NiNur.i.i.

Ihm l'a'kilaanr.
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SICI*AItAT E VI FAYSTO 1111 ItliFORT IIF 111ICIKM'Sli COM
ML IT'lili ON INTKUSTATK AND I'OItlilON COMMEF.ItCK
ON ILIt. 7M. Till? KAII, ACT OK I'W0

Some of ns dissented from llie umjniity of Ilie eommillre on (lie vole
lo report lliin hill. Others fell Mini the hill, liar iiij; n number nf esir-
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able features, should lie reported within the May 15 dendline nnd tlinl
il eould "m |>erffrted on the lloor. Itnf nil of ns fell llint the oppressive
rate (rentuienl of motive shipiiers liy a dominant carrier nllowcd In-
sertion 202 of the hill permits abuseof monopoly power.

We nr: filing our views in dil agreement with Ilie micinnking provi-
sions of i'ihis legislation liernuse or liclirve llint they <irntr many more
problem! Minn they sohe. Wereilninly share the (‘oniniilleemajority's
ronrern slkiiil reforming federnl rnilrond regulation lo as-Dt niling mil
rnrriers. However, lhe formulation emhrnred In lliis legislation will,
we lielieve, not ncroinnlisli (lint pmposr. Instead, the hill deregulates
rales in ninny rase.s where r<imlielilinn is not nvnilnhle In pmlerl sliip-
fnrs nnd ronsillliers from cxrcssive rnlc inrienses. This easy nrcrss lo

igher rates removes lhe earners'inrenlives Inincrease lhe efficiency of
Ilieir operations.

Moreover, lhe Rail Art will nllow shipping mles lo vise indiscrimi-
nately for both t\W.a rnilronds who nrrd nddilionnt irvrnnrs nml for
(hose who do not. The legislation will ini]>nsr drnmntir rnle invrenses
on shipixrs who have no nlicinativc means of transporting their
goods, (hereby plnring nil enormous iiifnliniinn* lonil on Ameliran
consumers who are nlrcndy overburdened hy an annual infinlion rale, of

perrenl. The adverse riITrrls of this legislation will lie fell in nil
regions of (he country 4ml hy consumers of nil ly]>c* of mmtnodilirs.
particularly luilh commodifies surh ns grain, ronl, slrrl, niilnmnhile
parts, nnd chemicals which are particularly suited for vail transport.

In addition, (he Itnil Art will signifirnnlly add lo llie runout rnle of
energy inllalion. Domestic coal supplies presenl one of (he most im-
portant alternatives nvnilnhle lo reduce Ihe economy's dependence on
imparted energy nml lo cheek the inlinlionnry spiral threatening our
amlinn. Yet this hill will nllow rnnl-hniiling rnilronds io exploit their
market |wiwpr almost uiirherkrd. comerliog polrnlinl ronsunier sav-
ings from our domesticenergy supply into monopoly profits.

The legisl»lion re]Hirled liy lhe (‘oniniillee will result in severe ero-
nnaiir. consequences hrrause il will virtually eliminate rnle regulation
in markets rontrolled hv n rnilrond niono]Hi]y or varlel. In 1070, Con-
gress deregulated rales in coui|>elilivr mr.rkrls,nvcrlurning more Ilinu
half a cenlury nf regulatory policies. The Congress, however, retained
rale regulation in noncompetitive markets on llie ground that “ where
effective compel il inn does not exist, regulation lo protect ngniusl alnise
of ni'irkrt Jiowcr must he nnd is lelnined." The Hail Arl of IOfiff, how-
ever, proceeds lo deregulate rales in mosl of these areas where market-
plnrn forces are inadcqc”in lo protect shippers from excessive rales.

IP>Re 212)

It is argued Hint (his second deregulation effort will result in eon-
sinner hrnrlils in lThe snmo innimer ns is picsmucd lo flow from Iruek
and airline deregulation. Rut lhe nropmienls of this argument fail lo
note tlinl deregulnlion of com|>etilivc rnilrond mnrkels was nlieady
nrrnmplished in If)7fi nnd tlint they nre nnw proposing deregulation
in many mnnigmlv mnrkels. Mnrem »r, lhe railroad, Irucking, and air-
line industries ne fae from parallel liecanse of physvrnl differeucrs.
The foci that rai sail cam ran run only on expensive Irnric' owned
hv individual rnilronds means llint harriers In rulrv me for nidalilr
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and tlinl the railroads, unlike mninr and air earrieia. frequently do
liol face effective rompelilinn. Further. lierause rail is Ihe only feasible
menns for many ronnunditirs lo travel, their ia often no (ruck, barge
or pilieline allernalive lo nnnrnin|>elilive rail transport.

Supporters of this provision have sought lo justify il nn lhe basis
nf the weak financial condition of certain rail ranirrs. Hut wr Iwlirve
thi> bill does not address lhe railroads’ admitted difficulties in a way
that is likely lo he productive either for llir railroads nr for llie ship-
|>eis nnd consume.' -..»f llie goods moved hv rail.

The legislalinn does nnl differentiate lielnern those rnilronds which
nre financially hrnllhv nnd lliosc in nerd of assistance. Hy failing lo
direct Ihe added mrmics lo mnrginnl carriers, windfall' profils will
arrruc lo many carriers Hint air nnd have heen generating hnndsome
profits und»r Ihe rnrrenl regulatory system. This apnronrh will im-
jwisr nnncressarv Imrdens on many domestic industries shipping hy
rnil which arc already in serious finnnrinl distress. Il is wholly unwise
nnd nnfnir lo plnre needless costs on severely troubled industries, such
as nulnmnhilrs and sleel. and In muse grrnl inrreases in food prices,
utility rales, housing costs and costs of oilier goods and services essen-
tial lo our donirslir economy while providing ever inrrrnsir.g profits
In tlie wealthier railroads.

Moreover, (he hilfenronrages rnilmads lo raise rales nn captive traf-
fic rnllicr tlinn lo minimize unnecessary costs or lo inrrense freight
Irnffir through more effective pricing and mnrkeling strategies. As a
result, the inefficiencies inlierenl in flic present mil transportation svs-
trm will continue well inlo (lie future and the rnsfs of (hose inclfiri-
enries will liermiie ndded deadweight in Ihe national economy.

Ohnlinrim to fCCratr. rcvirw in nonrmnprlitivr markfti

The heart of nnr oliicclions lies in Serlinn 242 of Ihr proposed legis-
lation, which rr|teals Ihe “market dominance” Dsl of existing Inn i-mi
establishes n new jiirisdirlinnnl lesl. The “market dominancel lest was
established under Ihe Rnilrond Itc-vilnlizalion and Regulatory Reform
Arinf 1076 (1 R Arl). and lliis lesl limits iale review lorirriimsinnrrs
whern lherc is “an nliscnrc of cffeclive roni]ielilinn from other car-
riers or modes . . . for the Irunsporlalion lo wliieli a rale applies.”
lift H.R.C.A.  1(270Y).

Thus, under ciirrenl Inw. liefore Ihe Inlersinle Commerce Commis-
sion may find Ihoi n propo-rd rnle is unjust or unreasonable, il iiiusl
first determine Mini the propound rnilrond lins "innrkel dnminnnee"
over llie srrvirr In wliieli llie rale applies, ff market doinitinnre is
,found, the ICC applies ils"jnsl and reasonable" standard lo Mir chal-
lenged rnle. If innrkel dominance is not found, the Commission larks
jurisdiclion lo scrutinize llie reasonableness nf the proposed rnle.

(pace 21.13
The Rail Ar.l of IIIHO goes fnrlhei Minn (lie 4—1 Art, unwisely we
Iwdinve. Il. rrmnvrs ICC rale proleclion ngniusl exorbitant rnle in-
creases in noncompetitive mnrkels by aulisliliiling a new jurisdirlionnl

lest for the "niaiket dominanre."” criterion. Under llie (‘fonimillee hill,
two onerous requirements must lie met In-fore Ilie ICC ran r crrisc
any review over a ralo or rale increase.

The first lest is Imsed on lhe rrvrmir-to-variable eosi * (rntc-In-
vnriahlr eosi) ratio of llie Iradie. Il a rale yields a ratio less Ilian llie
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“cost recovery |tcirrnincp.” <li*linc<l by the liill, then 1llip ICC may not
review it. During CninmiUi'u discussion, llie proponents of lliis provi-
sion sinled llintllie "cost recovery percentage’ would lie approximately
2(H) perrenl. lienee, any rule wiliieli yields revenues of less Ilinn two
times the vnriable. cost of providing tlie trnns|Miilnlion eould mil lie
reviewed.

To iimlcrslaml liow onerous lliis lest is for shipiwrs and eniisiimers,
one must understand Mint although llie f-K Act rlid not sel any par-
ticular rnle level us n jurisdictional threshold, I!'m ICC in applying llie
Inw lins established a threshold of Mill |>ereeiit of varinhlr cost ns one
of ils presumptions nf "innrhcl dominanee." In shorl. Serlinn 202
raises by -ID percentage. points Ihe level established by Ihe ICC ns no
npprnprininsinndnrd for providing rate revie.w.

The eeononiie result of this change is staggering, t'lider lhe (K - -
cent ICC-delermined level nf presinned "market dominance, a carrier
is already ID percent lo Ili percent idane lhe level al which il is it-
cciving n reasonable profit on lhe haulage iu iliieslion. That is, llie rate
for that haul is already solistnnlinlly sulisidiz.iog ils other (compeli-
live.) traffic. This represents, on average, a lelurn on equity nfler laxes
of 21.90 iierrenl (411.07 |ierrent la'forv taxes), and an afler-lax teliirn
on net investment of 10.0H |inrrtil. In comparison, using lhe bill's
Ihreshold level of 2IHI perrenl. aenrrier would earn afler-lax ielunison
equity of -L'ifiO peirenl (Hit!).) Ja-rrenl. U'fiirv luxes), and an afler-lax
return nn net invrsintrni of.'10.1 [Mrcenl. (See Appendix A.)

1. should be clilphasi/.ed Mini Ihe 2MI percent level i a tlireshohl.

is lhe lowest level al whirl) ICC review can even Im Itnl. Thus, many
rales could Imexpeeled lo rise significantly nimve liie 200 percent leiel
lieforolhey would la- found "iinrensotiahle.”

This “cost recotery |ieirenlagi',” however, isonlv the fiist barrier lo
mte, review. Kvrn if ii rale exceeds this extremely high lei el. n ship]ier
is denied Ihe pixileclion of ICC rnle review unless an “ nelnnl or present
potential lipns]Hirtntinn nllernalive'dimsmil exist.

In roiilmsl to lhe -1-1l Act, Ihe pn.posed legislation bars ICC rule
review if so-enllrd “geographic compelilion" is found lo exist. Thus.
Ihe Commission cannot serelini/.c the reasonablenessof a iale if aship-
per is able to ohlnin IThe commodity from nnolhcr source al a delivered
rosl which is not sulislanliallv greater lloiu Ihe eosi of Ihe mil trans-
ported commodity. This lest is extremely rnmplirnird lo ntimiuisler.
thereby umlctrulling regulatory reform objeelives. .Moreover, lliis lesl
im|Mises severe olislarles lo review of rnle increases, even for tales
ivhieli yield more than two limes the vnriable cost of providing lhe
trnnsporinlion. Under Ibis criterion, it is pnssihlo lThnt importim for-

i -VHW{II# nre rapfmri, mirh -~ furl whirli fitirlimte «lIti fhr toliim* i«f tr*f
rhumnft

Ipage :tM|
cign goods eould Im a viable transportation n'lenialive—precluding
ICC review.

As nn illust rntion nf thin potentini, we cite Ihecnsenf Central Power
& Light of Corpus Christi, wliieli is arlively runsidcring the pnrchnse
of conl from South Africa for future rnn'l-fircd |>owri plants rather
(linn hnying dnmrslir conl. In this instnure, rail rules on ro« *iip-
picnls from Colorado hnve Imen nllowed lo increase lo surh an extent
that llie delivered price of South Afrirnn rnnl is lower limn Ihe do-
Itcored prireof Colorado coal.’
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Conflict* trilh nlfirrrniirnn/t pntirlrs

It is elenr from (be discussion nltovr Ihnt the rnle provisions do nnl
provide ndequale proledinn lo lhe rnplive shipper. Mnmiver, they
nndercill effective iniplemenlation nf nlhrr mil policies, surh ns in-
creased rail-Inmil ccnn»elilinu and tcng-lerm conlmcls. wliieli have
la-en descrilmd ns provnling additional protection in nonconipclilive
market siliinlinns.

Ironically. Ihe Committee voted lo report lhis hill and remove review
nf rales subject lo monopoly utilise on llie very day Mini two of lhe
largest rnm|mling western railrnnds announced llieir inleuliim lo
merge. The merger nnnniincrim nl cm Mnv 19 by She Snnin Ke nml Ihe
Southern Pnrifir, which serve essentially lhe snme mnrkels from
Southern California through Ismi'-iniin. enupled with pioposed nml
ronsiimninled niergiwsof oilier major eastern and western rnil rnrriers.
greatly diminish llie potential for ronitvctilive restraints on rales.

Proponents of llie ntlemaking provisions also argue Ihnl adequate
protection will lk- afforded li «rnplive shipjmrs hv seelinn 201. lhe rnn-
Irnrl nPe provision. Section ill] would provide.'for Ill.-first lime.rlenr
sIniiilor / niillmrily for sjiipp'rs nml rnrriers to rnirr into long-term
rail ra* nml service ngrrsiueiiis. Such coli'.nirls would Imof inmieme
value to die rnilronds. o’ cnurs*. for they would lie assured of long-
term cUirres of revrimes. In addition, these eonlrnrls enuhl Is- used lo
sethit fiiliuv financing. Shipper’, for llieir )nirl. would know over lhe
long lerm llie cod nml quality of their mil servire. For these reasons.
Imlli rnrriers nnd shippers have long emphasized lhe value of a eon-
Irnrl provision such as Section 2W.

Unfnrlimnlcly. tThe maximum rnle provisions will most pmhnldv
render the mnlrnrl provision a nullity as a proleelhm lo lhe rnplive
shipper. W illi respect lo surh traffic. Ilirre ale few ineenlivrs for a
enrrier willi monopoIY power lo ruler iulo a cnnlrnrl Ihnl inigld te
slrirl ils nili> when il km .u il ran rnise mIrs hy |(Irc per year in
nddilinn lo 1ullnlion.

Aticrrtrini/m rttnn nntinnnl tornniir nmlenergy linlirirs

During llie Commillee's dclil* inlions and lhe extensive sllldv nfeon|
Iilies hv Ihe Snlmommiltrr on Oversigld and Invcsligalions ' IhereJins

prtilivr) fruflii. The Cnmmillee's hill. 11.R. 7209. mneliides ifc.nl mosl

~k *| " % *
'[f r>I H}R Ny rnnl v, |Irt||r0F%|I fitral n*lv« nml, lthMﬁlrgllprf«Mn(ft et *f”* i J
r*« InIt|trra|u|p aih| Pafrir rnmmfff I Bnrtirro od Xratui. Tl
iIrtR | 1] mnrf [* Ml[ I’Wll«llhjl»( e If ff
. tot
/‘r »nr| mm, ‘n# ﬁ[}]ﬂlmrfrrr*” |1In il r*rDI h”ﬁrxrl?mt rnmmlll\lr* Inrrlr{tl Hlt-lﬁll** I»»

Ipace 2ir.|

mil Irnnspotialiou is rnnipcliMvr. nnd ils rale regulation pinviMons
nre basisl on this finding.

We sliongly dbagree with lliis iiieiuise. Hulk eominodiiies such ns
slcel. grain, conl. Imnimr and building malcrinls and nulimuiliile pails
nre niniosl totally deprmlenl on llie rail transportation system. Mo-I
elietuicals ami huzitrdnnx materials are eaplivr lo mil Imriiiise safrti
enusiderntions pivcliide Irnnsporl by Inicks.*

The question of iippropriale rales for llie transportation of coal liai

received pailicidnr allcnlion in Ilir lasi several years. In a iniiiilmr of
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rrrent roses. the ICC has set llie maximum rrnsonnblr level for rnnl
rnlrs nl Is-lvvren IBS Mt nml ITS percent of vnrinhlr rosl. The Suli-
mmuiitlco mi Ovrr.sipht mill luvrslipnliuns has found lIlint the current
lirntnirnl of lbr*** lilies I»y tlie ICC places nil iinivnsoimlile share of
llie siilisiily lo llieel rnrrier iveeiiue needs on ro:il. Moreover, llie lle-
imrluient of lvirrpy Inis urprd limt llie hipii rule levels involved in
these rnsrs jrnpnnliVr attainment of national rncrpv pools.

While Ihere is pnnd ri‘ason lo Indieve Ihnl Ihe ICC-csiInldislird ronl
Irniis]Hiif nlinu rules hit loo high. 11.11. 77201 would lesnll in slnppcrinp
inerenses in the*/* nlrendv liiphly [irofilnhle rnles hv Jimhiliiliup Il C
review milil nfler such rules exceed 21*1 pen-ml of variable rosl. The
inerensed rosl of ronl transportation lo public utilities nnd other
nmjnr ronl ronsiiniers surh <% the steel industry will npproxinmle
fIH.1 million per yenr nr more tin;:; ftt hilliou hv IPIM nl n iniuiniiiin

(nl 1H77 (rnflie levels.) Il is little roniforl Ihnt Ihe hill would pimse
this mntiiiiinlh inert®™/* in hv liniilinp inrrenses iu ihe first few years
lo 10 percent plus iullnlion—Ihnl eould siill come lo Jicrrrnt per
yenr.

The impnrl nn ronsiiniers from these into inrrenses will Is* drnslie.
In esseiire Hirrr will Ih* nn unjii*lilird linnsfer of money from Ihe
mnds—incliydinp mnnv wealthy curriers, (liven lhe rapidly esenlnlinp
prices for encrpy nml lhe eenlml role Ihnl energy pinvs in overall
inflation. llie derepuliilion of coal freiphl rales under Il.1t 721.1 will
Is* particularly hnrmful lo the consumer. The Consumer Energy Conn-
ril has s|nli*d. "The impncl on lhe consumer of nu unrepninled rnilrond
industry Iryinp lo solve nil of its (innurinl pmhlems hy exlrnclinp
innxiuiuni ndvnnlr.gr from ils monopoly control over conl liniilinp
would Is*sliippiwinp.'1

Cnptive r. :I shippers.if many oilier vital commodities would nlsn In*
ndverselv nifecled. I'nr example, while Ihe I'resident just lasi week
express'd "deep .unrrrn” nilsml lin* auloiiiohile industry's "eerious
prohlems" nnd ided*'cd n "new coorm+ialive .piril" lo n*si*l lhnl in-
dustry. this hill will cause Ilie nuln industry lo pay nddilional lail
Iraiispinfnlion co-Is of $22.1 million per year. The co-1 lo llie *Jeel
indiislrv. which faces tremendous coinlie'ilion from nlirnad. could
exceed $111 million per year. And pmili shinners can expert an aildi-
tionnl rail Iniuspoilalinn ro*] iu evces* of S||rt million per year.

Thus, a conservative estimate deninn*lrale*. that lIn* .‘iilemakiop
provisions of lIn* Knil Act will impose an inllalioiiarv liurdeii on lhe
Americnn eemiomv nf one billion nine hundred nnd forty-three
thousand dollars per year,

rrr Mrn{lrglne In tI|r Mn »,|| F«% mihi rhii nf i nim mll I ﬁ’]‘f' Tr} Irﬁ] ”r%*
F#{« } L F rn} il l‘h'l'tﬁtn HP ?}g 'fp lq tfl nhrﬁl—l[frt &\f“‘l\%r quk |T2<|‘ftr>$nnfﬁle‘trr'§jt\cthfl hnund|
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ihfft In Thr T A. Kmrnry Itrpml |*rr[*»r**1 for Ih* I1f r A Hind* lo I>rfurm « In I*riuh
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mil flirt up In l»r 201* prrerrd “fot] rm nrrt |*reeenj«rr'-|r»>rl,
' inn*
('nnrhninn

The eroitomir nnd enerpv ronsei|nenres nf lliis Irpisinlion ninite il
illipernlive Thnl I1.1t. 7211 Ik*nmeiidrd lo eniilimie rule review where

roiupelilinn is Inrkiup.

To nrhieve lIn* goals we nil seek nnd lo do so in n Dimmer eipiilnhle
lo nil pnrlies, we prefer lhe Srnnlr hill's nnprnnrli lo mnximum rnle
rrpulnlion. The Sennle syslrin sets n threshold ripinl lo tin* nvernpe
rnle level wiliieli Ihe riiil imInshv must earn in older lo enjoy ndeipuile
revenues. Itnles lieluw lliis level would not IH*sithjrrl lo rnle rrpuln-
lion. Alsive tlinl Ihrrsluihl, rnrriers vwnuhl In*eo'illed lo ri‘cnrer llieir
inlinlintt eosls vvilhonl nuy possibility nl shipper rhnllelipe nu< lo
implement mhlilionnl rnle ineren*es without the pusvihilily of u i*en*
sion. Dependinp on the amount of lhe inrrense, llu*en rilr or lhe ship-
per would linve lhe Inirdi'ii of showiup lhe rcnsnunldrurss or liltl.n-
sonnhleness of nrnle or rede Inrrenses.

We Is*lieve lhnl lhe llouse nf Itrprcscninlives shnuld enrefnlly
review lhe mnuienlniis and diinperous deeisinn made liy lhe fnuiinil-

tee to move derepulnlinn lievuml Ilin* nren eoverrd ill The I It Ad (llu*
nrru =wlicir llu-ie is emnpelilinii) into llu* nren when* rnilronds enjoy
n virtual monopoly position, 'lliis is nn invitation In llu* inilrnnds In

nhnse llieir ninikel power. Tin* impnrl mi shippers nnd lvceivers of
major enmmodilies nnd the inlinlinnnry inipnel on rrmsimiers, ns well
ns the inildienlimis fur our ronl utiii7.nlinii ellurls, will IH stnpperinp
unless I1.1t. 721.1 ilicnrreeled.
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SEPARATE VIEWS OF HON. JOHN M. MI'RPHY

Tills li.li, popularly know n ns the rnil ilr-ropiilnlion iiill. represents
mn I'lTorl lo improve Ilipcom!ilion of our nnlion'sir itlonils. hut Sortion
3f/L of Ihi' loll drulinp with joint rates is srifdefrntinp. in my vim.
end (h.rntons irretrievable linrni In smnll nml inedinni-sired rnilronds
maml I'v shippers, receivers, Sinil's. roiuiiiui'ilirs nml linrls Iliev serve.
I pro]Kiso lo olfer nniriidniciils ivliirli 1 believe nn' heller rnfeninleil
lo nelliese llie sinleil ponls of Ilii bill while prnirrlinj; npninsl llie
mi*rhirf 5 foresee if il should lierome Inw in its present form.

Do-rfpulnlitm is no pnnnrrn for Die Irnnsporinlion industry, nml
fle-ropulnlinn wliieli mny lie appropriate elsi where rnn lie devnsinliup
in (lie ense of rnilronds'. Unlike nirernfl, Irnelis nml ships which rnn
move when nml wh»re they will, rnil rnrs rnn move mil\ where ".here
nro IrnekR lo enrry lheni. Sinre 70 perrenl of nil rnil trnflr is inter-
lined, nrrnrdinp fit Ihe tcsliinnny oi lhe Chninnnn nf lhe InleiMnle
Commerce Commix inn nl the hearings on this Iri'isinlinn, rnilmnds
nre nniipirly inlerihpemlenl nml uoisl roopernle il we nre In lime nn
efficient nntionnl rnil network in Ihe private serinr wliieli il in Ihe sInleil
purpoKe nf lliis hill tv foster.

Iislorirnllv. rnnneeliiip rnrriers on n lhrouph route hnve published
InrifTs prcserile jp>joint rules for pnrlirninr niovenienls. nml hnve di-
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vided the revenues on Ihe hnsisof vnrinus factors. sm li nsrosl. Irnplh
of linul nml so forth. In aprecmcnt. or where they fnil lo nprrc. ns
presrrilH-d hy lin- 1.C.(\

Section 301 of Ihir hill, however, for Ihe first lime would permit n
rnrrirr unilnlernlly lo impose nsur Imrpr on n ininl rnir or lo rnmrl
o join! rnle on n ihrouph nnilr, free of the prohihilinns npninsl mi-

rrnsonnhle discrimination which il lins fioni the iN-pinninp lieen n
prinripnl purpose of lhe nripinnl Inlersinle ('ominerre Arl lo prevent.
Seelion 301 provides only limited rere .rse lo lhe I , h v oilier p:tr-

tiripnlinp rnrrirt.-t nnd ship|»ers nnd i.o recourse nl nil for levellers.

The sinled purpose of l'ois drnslie departure is lo improve lhe de
pressed enrninps of the rnil industry ill penernl nnd Conrnil in pnr-
tienInr, nnd lo nhvinte lhe need for further federnl subsidies—nn oh-
jeclive wliieli every member nf this House will nppfaml.

Hut Ihe unilnlernl surcharge.* nml join rnle cnnrclintinns which Sec-
tion 301 proposes nre llie wrnnp reniedv. in iiiv view. As Mr. Fishw irk.
the President of The Norfolk nml Western, pointed out nl the henrinps
on lliis hill, Ihe pflrel will Im lo foist Cnnltnil's inlinled eosls on lhe
rest of the alrendv depressed rnil industry nnd on rnptive customers
nnd communities who linvr no Irnnsporinlion nllernnlive.

Ippc 219)

Conlfail is not necessarily lo hinnie for ils excessive COStS. It in-
herited dilnpidnled Irnck, deteriorated cipiipmenl nnd liipli Ilkir rusts
from ils hnukiupl predecessors.

lhit Section 301 provides no i.irenlive for Coninil lo nil ils inlinled
costs which nre Ihe crux of llu problem. So loop ns (jmrnil rnn show
Ihnl under ils exislinp division tnf njoint rnle. il is mil n-rrivinp 11
perrenl nf its vhunhle eosls, nn,Inlrrnl suirhnrprs nnd juinl in™ rnn
cellnliom. rniinol lie disturbed, even if they result in iiiilen-iimihle
discrimination against ils coiiurrlinp carriers or llu- shippers, lereii-
eis, Stales, eonunmiilies or (Mirls «llerled. There should Im soiiii- ill-
centive for efficiency if lhe mnssivc public investment iu Conrnil is
ever lo Is- rceoitjM'U.

Il in snid Ihnl n rnilrond should nnl lie reipiired lo enrry Irnllii- nl
rnfrs lielow ils brenk-cvcM |>ninl. Feelion 3111 would nothin i/ed sill-
clmrpes fnr beyond Ihnl point j 110 peirenl of vnrinhin cost is n linur,
hul not n reilinp. In nny rnxe, I rnnnol nprre lo n proposed Mihilinn
which fails lo provide nny inreiilive lo rediive costs nnd inslend | h-i
mils n enrrier lo rcsoil N unilnlernl self-help In inrreiise ils slinn- of
limited revenues nf the expense of ils rnnncclions.

(kuirnil's Inrpe lino-linill runtieeliuns, ninny nf which recently re
purled Inrpe profits Insl yenr. mny Im nhlir In lilisnih some of I'oninil's
when llie linllir will nnl Im driven nvvny. Hul siunll or mid sized rnil
ronds will not In nhle lo nhsorh Coin nil's exressive eosls. Cniirnil's
extrn-lerrilnrinl eoiiiierlirnis, llierefniv, would hnve the power, liy nh
sorhinp Cniirnil's siirrlmrne nnd rnle rnneelinlions selectively, lo deler-
niino which trnlfir vniihl In relnined nnd which would lierlnven nwny.
nnd therefore wvlii'h of (lie smnll nml tnivisixed rnrriers would survive.

Moreover, Coninil hns hml nsolid inn lo ils prnhlrni of exeessive ensfn
yin divisions rnies under existinp Inw forllie four yenrs Insl piisl.since
it mine into I»>inp. L.nxl yenr. | mil iiiforuii'd Coninil rrpinird n loss
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nf SN million nml if immlli'il  millinn inr<. It wnnlil liavp hnd n
modest profit tvifli additional revenue nf SJU |ierrnr. I nm fnrlimi in-
formed. moreover. fiml Conrnil nripinntrd nntl li-rniiinled fill |>er<wl
nf flip truflir nn ils own lines where nitr inrrenses tvnulil lint rnpiirv 'Im
rnimitrrenre nf rnmmelinprnrrieis.

At In the remnininp jn pern-iil nf Cnnrnil's lnfli* wliirfi it inter-
lined, I'., nimiidnmiil which | propose In nirrr would snhslilnlr fnr
IIm imilnlrml sinrimppcsniid jnint rnle rnnrrlinlions wliirlt seel inn .101
nf Ilin House Mil would nnlhnrir.e, llie provisions fnr "Kxjiediliniis
Divisions nf Revenue" i-nninini'il in vi-rlinn |n* nf IIm Sennle liill.
S. HIO. Coder niv nnirmliiirnl. Ilie Inlrrsintr Coniinene Commission
must complete evidentinry prmTedinps In ndjiist lIm division nf jnint
rnles Ik*Iwitii Ilm pnitici|>ntintr rnmers tvilliin 0 ninnllit nfler n rom-
plnint- is fill'll, nm! tvlirn rim prnreeilinp involves n rnilrnml in i-eorpn-
nirntinii nr n contention tlinl IIm (livisinnt nl issue do nnf rover lim
vnrinlile rnsls of hntullinp Ilm Incflle involved. lIm Commission must
pivp Ilm prnreeilinp preferenceover nil nlimr prnrrcdmirsnnd Inlm fmnl
nrlion within 1IM dnys nflrr IIm rvidenlinry pmrrriliniRt linvn Imrn
rnmplrlril.

Conrnil rnnlil Mint nlilnin ram|mntninry joint rnlr relief tvilliin 1
yenr, unilrr my nnmmlimrnt, for lIm 1l prrcrnl nf its Irnflic which it

Ip«Rr 220]

intrrliiiril wimtv nn inipmiinl pnlilir Irilmml. lIm t.C.iC., limit llm
relief is jnslilinl. Tim snnm tvnulil ke Irim nf nny nlimr rnrrier. I Imlirve
Ills npprnnrll is fnr preferable In Ih. -tnpirreilenleil. unilnlernl scl f
Imlp wliieli srrlinn Hill would million?/ Mils present form.

Tim text of lilV nnienihllrnl is nltni lied, tnprlhrr wilh n IKI nf llie
rnrriers, nrpnlti/.nlinns. roipnrntinnt nml 1lrule unions which Imvo ex-
pressed llieir support,

I nilivisinns rnsr, under 1) U.S.0. 8 1070.»(h), "llm Commission
shnll consider—

(1> IIm rllirienry wilh which Thr rnnirrs conrerimd nrr
operat'd:

(1) lIm nniounl of crvciuir rcipiiird hy llm rnrriers lo pnv llieir
opcratinp exneon'snml tuxes nml receive n fair return on llm prop-
erty held nml used forlrnnspniliilion;

(,T) Ihe importamenf Ili" transportillinn In Ihe puhlir.;

(1) wlielher n purlieiilnr purlieipnl inp enrrier is nn nripinnlinp.
iiilrrinrdiitle.nl drlivrrinpline:mid

(51 oilier riminiv'nores lhnl ordinarily. wilhonl replied In lhr
mileiipe Irnveled, eolille one rnrrier lo n different propovlinn of
nrnle tlinn minih/r cm rirr".

If ConraH's diflleilllies still persist nflrr expeditions division pro-
rerdinps, ils piolilrins will hnve lieeli dellueil on llie record Hindu liefoix’
IIm Commission mid lhe (‘impress rnn lhen Inilor n reinedv In fit lhe
lirlim! fuels. This serins ii wher rnillve limn pivinp mile hlunrhe. mil
only loCo-.unil.ImI nUni lie hip line haul railroads.

I shin:- I nihl Thnl The ivriird shows mi ittimediille inerriifr in inlet
nvnilnhle lo Ilie mil industry of #1.5 hillion n-snllinp from sorehnipes
under serlinn .'MI. The ripple cll'ret lin.mplenil Ilm erommiy will v
ninny limes picnler. The lliiiih' should realize lhul il is lieinp naked
Inapprove a liiphly iiillnliniini'y piereof lepisinlino.
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Finnlly. llm rnil imlii-try is rlinrnrlerir.eil hy liiph fixed ns-Is wliieli
rnn only lie amortized liy limidlitip n Inrpe tnluinr of lim Irnflir. The
siirehnrpes nml liipher joint rules rnvisinimd hv section 1101 nf (his hill
will iimvilnhlv lend In drive nwny Mime trnllie. The I*ic line hnnl
rnrriers mny lie nlde in ninnv i-ns-s IN nlisnrh surh n loss nf business.
Iml lIm mmll nml mill-sired rnrriers often mny not survive surh n
loss of rnliuim. In llion- rnses. lim shipjiers. receivers nnd communities
IImv serve will Imrnnm vieliinsns well.

A ropy of my nlimndnmnl is nlinrimd Inp.ilmr wilh n list nf llm
rnrriers. shipper nrpnnir.nlinns, purls nml Inlmr unions which hnve
expressed llieir support.

In n rnninmndnhlr elTnrl In nifnrrl N mensure nf prnleetinn lo short

line nnd lerininnl railrnn " 1lm (‘oniniillee ndoplrd nn niimndinenl In
serlinn HOI nllernl hv Ilie ~nllemmi from New York (Mr. 1/'r) In
piio ('loss 111 shorl line end lerininnl rnrriers nrre'.t In llm ('nmtnis-

sinn nn ii shnuinp Ihnl n aiirrhsipe or rnle rniu ellnlion "will hnve nn
ndvrrse ellrrl on rnmprli‘ion” nr wimre n snirlmrpe nr eniieellnlinn
nlleels IIm sole remnininp mule nviii' Me In Ihe Clnss 111 enrrier fnr

Ihnl Irnflir nml eillmr nllernnlit > pm Iniion is nvnilnhle. nr a
shipper dependent upi.ii lhe Cl.cs currier will sillier sipnifiennt
innrkel loss, nr llie siirehnrpe is lit. In or.duly impr.ir n enrrier's
nhilily toenrn nn ndeipmte rnlenf ivim o.

IpiRC 2211

While welrnme indeed, ni fnr as il pis's. Ilm Cniumillec nim'mliimnl
would mil proleel midsir.ed Class Il and smnll Cinss I enllieis simi-
latly situated. Moienver. I nm mil al nil sine wind, is iimnnl liy "nu
mlverse eHeei on eniii | H'liliim"nr liiiili-eotn|H'lilive,"

Aieoidiliplv. | pin.i lo tupiMiil an nnliliipl nliieiidiimnl lo seelion
Mill. Imirowiiip from the familiar Iniipiinpr of llie ('lay lon Art. lo pin*
vide Ilinl il slcdl lie iiiilutt ful for any enrrier lo npply ii suiehnrpe nr
lo eniieel llie npplicalioo of a joint inlr lo a llimnph ronle where Iim
pnrpiiH' orelferl of sueli siirrhnipooreiiiieelliilioii mny liesuhsiniil inlly
In Ir. seii eompelilioli or leVol lo ereale a monnIMily in nny lilie of eon].
metre in nny Mrlion of llie ronulry or lo io]|nre. de.tlriiy or prevent
eompelilioli v illi mi\ prison. Tlii:; aiililriisl uinelidiimul should fur-
ther prrsrrilie llie Irmlilioiinl nnlilrust remedies of Ire.hle dnmapes
nnd iiijmmlivi relief.

If mil rnles me lo lie ileirpulaled, then lhe diseipline of eompeli-
lion is needed P* pioleel thit pnhlie inleresls, Aermdinply, lIm nsiin!
npplieahililv of 1  until rust laws should In renllirumd lo pieerve it
fiee mnikel and lo pievenl = Imini of Irnde and nhns<< of monopoly
mover.

[

As | hnve ihenily noted, il has lonp lieen a principal purpose of Ihe
Inleisinle Cmimeree Ael In pivvei.; imiensoiinhle diseiiiniiialion in
mil mles nml prednlory eanjpelilive prnelires- n pmpier lesinled
on’v Iyelirs ipo ill seelion S!Iy(n-of the Il Ael of 17 wiiieli hiouphl
Coninil inInl.ejnp,

This piovision is Hinted in lhe I'oustilillion, foe Ihe fmiimtx plainly
lielirvrd dial "in nrder lo foini a ii.me perfeel union". llicit* should
lie mi Impediment In llie flee linw of rniiilimirr nmiilip the oripiunl
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Iliirtrrn Sinlr' nn tin* Atinnlii-CiwM.nrlIn' new Sisirs limy envisioned
in tim liinlri lands. Airiirdinplv, ('impress wns "ivm power “to irp-
impim-d rrrtnin prnhiliilinns nn llir r.xen-ise of Fnli-ml nml Sinlr
IMiivrr In assure llip free linw nf rnmillrrre mnnnp lin- Sinlps. iiirimlinir

IIm provision Ilint “No Tux or Iliilv slinll In- Iniil nil mlirlrs exported
mnnnp llip si'ii'nil Sinlrs": I Nn Pivferrm-e slinll In' given liv nny
Krpiilnlinn of Coiiiiui'n'p or llrii'liilp So llie Polls of nnr Sinlp nvrr

limsp nf nnnllipr; nnr slinli Vessels lhiiiihl In. nr from, nnr Sinlr. Ikl
obliged In rnlrr. rirnr, nr pay Holies in minilirr: * nml lIi* Kxpnrl-
linpntl (Tnnsr: “No Sinlr slinll, without Ilir rnin-iil of IIm Congress,
Iny nny linliosls nr Dnlirs on Ini]Mirls nr Kxpnrts. rxrrpl wiml mny
Im nhsnliitely nrccssnry for executing ils itis|x*i-(ion Laws; nml Ilir
Nrl Prmini r nf nil Dnlirs nml liii]misls. Iniil liy nny Sinlr nil luilmrts
or Exports, slinll Im fnr Ilir 1"sr nf lIm Tlrnsnrv nf Ilir t'nilril Sinlrs:
nml nil snrli I/iws slinll Im snlijrrl In llir Revision nml Coninil of
IIm Congress".* Congress fnllowril lhoc ptovisions of Ilir Conslitn-
linn in furliiililini; mirrnsonnlilr iliseriminntion in inlrrsinlr rnil mirs.
Imlrnl, Hiis liill tvonlil rliminnlr Sinlr regulation of inlrnsinlr rnil
rnlrn in Hir inlrrrsl. of imifonuity.

yrisag
<A h |rr1nr{ T
Ipnr.r 222]

Srrlinn UOR(f) of Iliis hill. Imwcvrr, would exempt fiom lliis long-
stnmling prohibitinn against nnn-nsonnldc rnlr ilisiriiuiimlinn. Iim
imilnlrrnl siirrlmrprs whirl: Srrlinn Mill would authorize for nl Irnsl
Il yrnrs. "ITir primnry piirposr of liml (Million of Srrlinn 301, ns I lime
snid, is In rnnldr Conrnil In rrroup ils rxrrssivr rosts nl Ilir rxprnsr
of ils rnimri lions nr lo drirr nwny Illm linsinrss if ilsrnmirrlinnsrnn-
not nlford lo nhsnrli Cnnrnil’s rxrrssivr rosts.

I do mil Imlirvr however Ihnl. Cniirnil's t]iflirnllia*s rnn or should I
nllirviulrd hy millmrir.ing snrt-hnrgrs wliirli nn- imreiisnnnhlv clis-
rriminnlory. in illlrr disirgnrd of Ihr Iniip-simidinc linn on imrrnsnn-
nlilo diseriininnlion xvliirh wns rrnllirinnriiy tlio Congrr.xs only four
short ywm ngo.

At (ho appropriate linto. thrrrfnrr. 1 propose lo odor mi ntiirml-
niitiil wliirli would simply proem- Ihr long standing prnhihilion
ngniusl muensnnnlilr ilisrrinitnnliuii lo [hr exlrnnrdinnrv surrhmges
proposed hy this hill. 1 do not Imlirvr thnl Iliis Home srrioilsly in-
imils lo legalize unreasonable disrriminnlinn.

v

Kiiinllv. 1 pInn to nirrr mi niiirniliiirnl lo give full fnrrr nml rifrrl
iznliim of rates within Ihr snlili- port wliirli I propnsril nml Congress
ndophd ns Srrlinn hi(f) (1) ol lIm 1l Art of IN7fi, now rrrmliliril
nl -l U.S.C. {j 1*1711

As | liiivi- jitsl nntril. Allirlr 1, Srrlion I, Clnusr llof tlio Conslilu-
linn provides Ihnl “ No Pirfmrimr shnll Ik given hy nny Rrgiilntinn
ol CotHmrrrr or Itrvrmir to lhr Ports of onr Sinlr nvrr lhost- of
nnnlher”, mill my nniriulliiriit lo Ilir 111 Arl wns drsiptird In rr<juin<
rnnlimird roiiforniil v lo Ihnl Constiliilionnl rommmul.
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As Chnirmnn of IThr Cnmmitlrr nn Merrhnnl Mnrinc nml Fisheries,
I hnve held hrnrings on port problems—intituling rnil s svirr—nt
ports nil nrnund Iim rnnlinrninl United Sinlrs. Al every purr rxrrpl
li'ir Port of New York wiliirli | rrpri-srnl, rnil rn(-s nre rqunliznl
Imrnnsr Thrrr is min]mlilivr rnil srrvire. In Ihr Port of New York,
however. wimrr Conrnil hns n virlunl monopoly, rnil rnlrs nrr not
uniform nml siirrhnrgrs prrrnil to New York points in lhr Port,
pnrlirulnrlv lo lhr new rnntninrr port nl Howlinnil ITook in my
dislrirl, whrrn ironirnllv, \bc rnil fnrililirs wrrr rnnsirnrinl wilh a
Sy.000.0fHI grant from IIm Fnlrrnl fiInvrrnmrnl. The result is In dis-
rriminnlr against lhr H.fa.-dap oornn rnrriers wliirli nrr mmrnillcd
In Ifowlntul Hook, mid in fnvnrof limir fnreign.nngromprlilnrs wim
use llu- fnrililirs on Ilir New Jersey shore nnd enjoy lower rnil rates.

Thr Commission, however, hns "Imm ndvisrd liy its Rnil Services
PIminini: Ollirc lo Irrnl Iny rrrriil mnriiilinrnt (o Thr IR Arl ns of
“qguestionable silhsinnlivr rfTrrl". This (on is ironic, sinrr lIm Com-
mission. ns recently ns 107R in lhr AifA* Form* rnsr. 157 T.Cc.C. #f2,
n7n-r.71. recognized lhnl “The Irndilinn of rnlr uniformity Impnn
shortly nflrr llu- firsl rnil lines into New York wrrr constructed.”

My mnrnilmrnt would simply pInn- on lThr Commission lhr nflirmn-
live duly lo son to il Ihnt existing Inw is rnforrrd nnd port pnrily
is ensured.

(P-sRe 2231
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On page 20 slrikr- line 3 nml nil Thnl follows Ihrouph pnpr .I‘ line
Il nml insert ir lieu Ihrn-of Ihr fnlinwinp:

Sr.n. 301. Srrlicii IOHL."i(r)(I) of title -1), United Sinirs (‘ode, is
mm-iidi'd In rend us foMnns:

"(e)(1) IIm Cmumissiiin mny In-pin n prorrnlir.p lindri siihsrrlinn
(n) or (i) of lliis sr-rlion on ils own inilintivc or on rnmplninl. Thr
('oinuiission iiiust rniuph-Ir nil rvidrntinry prormlinps In mljusl llie
division of jnint mlrs fnr llu- Irmispnrinimn hy n rnil enrrirr within
Il limnlhs nflrr Thr Plinipintill is lilrd if (Im prin-rcdinp ;s hrniiph*
rnmplniiit ui vvilhin IH intmlhs nflrr IIm rommriirrnimil nf n prorrrd-
inp nn llu- initiative nf lhr Cnuimissinu. Thr Commissinii uiiisl Inkr
linnl nrlinn hy Ihr Ixd]li dny nflrr ruuipli-liiiii of Ilir rviilriitimy
proccrdinps, rxrrpl llint—

"(A) mlnii lln- piiii-rrdinp invnlvrnn rnilrond in rentpmii/nlinn
nr nrnnlrnlioii Thnl Thr ilix isinns nl issoi-do mil rover lim vnrinliln
rnsls of limidliiip Hir Irnllir. Hlir Cntninissinn slinll pivr lIm pro-
rrrilinp pri-frirnrr over nil nthrr prm-rdinps mid shall Inkr linnl
nrlion nl Hu- rnrlirsl pranrlirnhtr liinr, wliirli in nn rvrnl ninv
rxrrrd ]IM days nflrr Hu- ixiinplrliiin of lhr rvidrulimy prnrrnf

inps; mid

“(1) in nil i-nst-s ollirr Himi Iliiim- sprrilinl ii. snl pnmprnph
(A) of this purnpniph, Ihr (‘iiinmissinn ninvdrride lo"xIrm1 siu-h
i priHis'dinp In prruiil ils fail nml r.xpnlilions «aiuipli-littit. Iml
whi-nrvi'i Ilm ('nmmission <rrides tni-xlruil npinrrnli,ip pitisnmil
lo (his xuhpnrnprnpli, il. must report ils rrnsnns lo Coiipii-ss.".
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i.irt or MTmnTT.Rs or AMrsnMF.NT to srnsTiTVTr.am ins in: or
nrNATE. MU, iR nrnroN .. or the diocsr. kill

National likimsirinl Tinflir League

American Farm llun-nti Federal ion

Soo Line Rnilroml Co.

National ('mil Association

Edison Eloelrirnl Institute

(Solf Pori* Association (1mpurls from Florida (oToxns)
Dohiwnnmid Ilml-sm Railway Co.

Cliemicnl Manufacturers Association

Kloriiln Knsl Const Railway Co.

Grain and Fcrd Association of Illinois (1101 grain elevator operators)
Southern Hardwood Traffic Association

National Smnll Sliipmrnts Trallir Conference
Grernliny nnd Wrslrrn Kr.ilrond

SCM Corporalion. Clcvrland. Ohio

Wrslrrn Conl Trnllir league

Shncisuale RRilond ba ~™ "

Trans-Kentucky Transportation Systems, Inc.
Drug nnd Toilri Preiinrnlion Trnllir Cnnfrrrnre
New York Dork Railway

Corinth nnd Cniinre Rnilrond

Ifnrifnrd nnd Slocum Rnilrond

McCloud River IInilwnv

Ahnnprr nnd Western Rnilwnv

Alden Cornigntod Conlninrr Corp.
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J. &3. Cormgnlrd lnx Corp.
Farm mid Industrial Kmiipnirnt lustilule
Apalachicola Nnrthrrn Rnilrond
\\inifrr 'a Rnilrond
Middletown and Ilmiinicltown Rnilrond
Assorialiimof Lndrpeiulenl Corrugnled Converlrrs
InmmaF?mll Gr e Rondo Railroad Co.
cinrnro
stern Ind r|aI mllir le g/g
C S ssocintion

%«ogéﬁnsmgmsrlts

Porl of Norfolk, Vn
Port of Wilmington, N.C.
Pori of Charleston. S.C.
Pori of Snvannnh.Gn.
Port, of Jacksonville. Fn.
Gulf Ports Association
ort of Hrowuswyille. Tex.
6rt 6f Corpus Christi Tex.
Port of Freeport. Tex.
Port of Houston, Tex.

4106

STAGGEIIS RAIL ACT OF 1980
P.L. 00448

Port of Point Comfort. Tex.
Port of Gnlvrslon, Tex.
Port of Port Arthur,Tex.
Port of Keaumnnl.Trx.
Port of ((range. Tex.

Pori r f Lnke Charles,Tex.
Port of New Orlrmis, Da.
Pori of (Sidfporl. Miss.
Pori of lliloxi, Miss.

Port nf Pnsrngoida, Miss.
Port nf Mobile. Ain.

Pori of Pennsneoln, Fla.
Pori of Panama City. Fin.
Pori of Port Mnnnlee. Fla.
Pori of Tampa, Fla.

CnNonrssorTiir | 'nitw Stath,
llorar. or RrrRrsr>TATivra,

R'flxAmgein, P.0 ., May S0, 1080.
"lon, Hari.t

Chairman, fn?rrnfalr aml Fnrrlyn Commrrrr Coammittrr, 1F/mA
infftan, P.C.

OrAn Mn. Cha|rman. Enelosetl jdense find sepnrnle views we wish
(o submit lo acrniupmiy lhe Cnmmitler Report on Ihe Rnil Arl of I0HII.
Tlinnk you for yntir consideration in this mailer and wilh kind
regards, or are
Sincerely,
John M. Mrnriir.
ANnnrw M aiii'irk.
Hon KraiiAiiiiT.
iciiari>Sun,nr.
orman F. l.ent.
Jamir Il. Sciir.rr.R.

[prr< 225]

SEPARATE VIEWS, EXCLUSIVE FEDERAL JURISDIC-
TION OVER INTRASTATE RATES

Section 210 0f If.R. 72.15 would give the ICC exclusive jurisdiction
to presr.rilie intrasinlo rates for rail enrricis which are otherwise sub-
ject. lo lhe 1CO'r interstate jurisdiction. In one stroke, [he majority 0f
the ConimiHce would swrrn aside esinhlished prinicples 0f Federal-
Slate rrinlionshi]e; and would rnnndnle an nnprrredenled degree 0 f in-
Strluslion of Federal nulhnrity into Ihe primary jurisdiction of lhe

nirs,

The SiInlrs hnve exercised jurisdiction over inlresinle rnilrond mirs
for over |.H) yenrs noil hnve provided a forum for addressing llie con-
cerns of smnll shippers and nil ronsiiniers. The Slide agencies nre more
accessible and conveni'-’it lo consumers thnn is lhe ICC.

The Interstate. Commrrrr Arl presently provides a rational and
prnctirnl syRtcni for ncroninmdating Ihe inleri-sls of ship|-ers, rail rnr-
rierx, the States and llm Federal Government. Firsl of nil, lhe ICC
can nullify Slate regulation nf a rail carrier (includV-ig a rnle) if lhe
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Commission finds limt llir Slate's netinn tinrensnnnhly il -criminates
ngninsl. or Imnlrns inlersinle commerce. Sernmllv. llir IC'l' is given
exclusive jurisilirlinn over an inlrnslalr rnlr ivliirli hns Imrn filed with
a Sinlr agency for the purpose of ndjiistiug the rnle to thr Irvrl of lhe
interstate rnle on similar (nidie, if the SInlr ngrnry ihies nnl nrl wilh-
in 1SOtinys.

Thn basic argument given bV Ihr majority in favor of outline the
Sinlrs from tlirir t.rnditinnnl jurisdiction is Ihnl Stales me likely In
hold down intrnstule rnirs ns cpjmscd to inlersL 'n rnlrs, Ihereby re-
quiring inlrrstnt” shipix-rs lo foot thr hill for the rnilronds. Putting
aside Ihn question 'vhrlhrr Stale rcguln' 'rv agencies nre in fnrt likely
to do this—nnd the relnird issue nf whether (his rtirnns simply Ihnt
Sinte ngrnrirs nre more sensitive (linn lhe ICC lo Ihr rrnl hnlanrr nf
equities in ratcmaking—ihrrc is n fundnmrntnl fnllrry in this argu-
ment. The fallacy is that there is n perfectly adequate remedy for this
).ofrnlinl problem undercurrent Inw.

Moreover, if State regulatory ngrnrirs were in fnrl doing whnl the
propnnrnt-s of exclusive Federal jurisdiction nllrgr, there would lie
n flood nf ICC cases filed bv the rnilronds seeking lo rnisr inlrnslalr
mlrs to intrrslale levels. In fnrl, during 1970, only 12 such rases were
filed nnd the ICC granted lhe relief requested in 11 of these.

One of the. bnsic purposes of I1.R. 72Tm is lo assist in Ihe rrhnhililn-
tion nnd finnncingof lhe Nnlinn'srnil systems. If there were rlenr evi-
dence lhnl continued prirnnry Stale jurisdiction over inlrnslale rnil
rales were having n seriously drirlerinns rflerl on lhe fimtnrinl sinhil-
ily of the Nation's rnilronds llirre might, lie some jiistiflrnlion for Ihe
action of the Committee's Majority. Evidence presented to Ilhe Com-
mittee by the Nnlionnl Association of Regulatory Clility (‘onuuis-
sioners, composed of State agencies engaged in rcgiilnlinn of rnil rnles

[page 22G)

nnd safety, demonstrates tlinl continued Sinlc jurisdiction over inlrn
stale rnil rales is of no mnjnr economic significance lo the railroad in-
dustry. The inlrn.i'tnlr inrrenses from lhe 1l cases decided by lhe ICC
in 1070 generaled less Ilinn $10 million in addition .1enrrier revenues,
which is negligible compared lo Ihe nvrr $1billion in general rail rnle
inrrenses prattled by the ICC in 1071).

Tlio majority's recommendation is nn ill-rnnreive 1 nttempt lo sweep
aside a Federal-Stale relnlionship which is fuurlio.iinp cllcrlivi lv in
Ihe public inleresl. There has Iteen no showing of lie need for exclu-
sive. Federal jurisdiction over inlrnstntr rnil rnles. The majority's
reeommetidnlion fails In comply with conslilulinnnl principles of our
Federal system, nnd indeed there is a serious questinn ns to lhe author-
ity of Congress (nrnnel Seri inn 210.

The Nntinnnl Association of Regulatory Ctill'y Commissioners
urged lhe (‘'nmmillre lo delete Serlinn 210 from Ihe bill and a nmlion
to do wns nnrrowly defeated by n vole of 20 to 17. We urge (he House
lode.'ete this sertinn from the bill.

Piiil »vamm.
Davr. Si chman,
IticiiARN t tir.ijir.
Jim Samini.

Bavit 1 XY nnriii
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SEPARATF. VIEWS OF TOM I|.OF.FFEER

Ihe sepnrnle views ret finlh nlmvr wliieli | join in with my col-
leagues desi'rilie in general lernis the rriliral defects in Ilir provisions
in The hill reported by (lie Cminnillee dealing with rule legidntion
hv 'he Inleisinle Coimneree Cnmiitiss'uwi. As the representative nf
n district whose rilixrns have idrendy Imtii solely. nml * Indieve un-
justly, burdened hy excessive inrrenses in firight rates for lhe rnil
transportation of ronl. I would | kr to stress the inequities which
would result under The Commit! c¢'s hill with n very concrete example.

Severn! vvnrs ngo, our miinieipnlly-owned utility in Snu Anlonio
ronslriirlod ils iiist conl fired zlrrliir generating stntinn which now
supplies approximately .10 permit of lhe city's elcririral turner te-
quiremcnls. Since the city licgnn moving ronl to this new fncilily in
11*71. Ihe rnilionds hnve sought and nhinincd frnm the Inlersinle
Commerce Commission innrases ill lhe npplicnhle freight rnlrs
loInlling nvrr M perrenl. As n resnll of these inrrenses. lhe nnnunl
Irniispmintion hill hns risen from roughly $.12 Million In roughly
St millioi..

The rnies which the rily is rurrenlly paying fnr lhe Irniisporinlinn
nf il.s rnnl me exlremelv prolilnhle to the rnilronds involved. These
rates rover not only nil llie costs to lhr carriers nf pruv iding (he serv ice
plus n full iottint nil nil (heir involved investments eipmi to the cur-
rent rust nf rnpilnl, loit nlso contain n further inereinenl wliirli the
1.C.C. hns allowed lo oross-i.ilhsidire lhe movement of less prolilnhle
rommodities.

Coder the jurisdielionnl sinndnrd established in the Coiumitlrr’s
lull, Snn Antonin would lie rxpnsrd In huge nihlilioiinl rnle inrrenses
nn its ronl trnllir. The cost, rrrnvcry pereenlnge slnndnrd, which is
prnjertrd io k- approximately 2(l(l jierrenl of vnriable eosls, fnr ex-
ceeds lhe rnlio for lhe rnilronds'current nnd extremely prolilnhle rate
of rrcgldy 171 perrenl. As nresult, the nnnunl transportation costs In
San Anloniri could lie inerensrd hy roughly $1-1 million per yenr. Il
must lie emphasized lhnl every dollar nl this inrrense would I« nddi-
linnnl profit on t rnnl ninveiiienl wliirli ntrendy earns lhe rnrriers
npproximnlely $21 million per yenr over nnd nlmvr llieir variable
rosts of service.

The ndditiounl trnnspurtntinri rosts In Snn Antonin nvrr the life nf
ils plnnt mold exceed $:iKO million. The enrrier primarily involved,
the lhirlingtnn Northern, is recognized lo lie n finnnrinlly solid nnd
profilnhh- inilrond nl lhe present lime. Equally iniporinnl, however,
Ilie RN will reap Imunitions profits from llie nddiiionnl volumes of
ronl which il will lie hnuliiig in lhe ruining vrnrs.

Even nflrr the Snn AnInnin rnle exceedeil lhe rosl rerovery per-
eenlnge, lhe serond prong of Ilir hill's dual jurisdielionnl lesl might
well preclude il frnm obtaining 1.C.C. rnle review. This serond requite-
nienl, Thnl there lie no nrtnnl or "prrienl polo*ini" transportation

Ipage 22R|

nlternntive is very vague nnd eould result in rate review lieing denied
0il 1hr basis nf RIIrl. circumstances bs the possible (ullire cimstrnrtiiill
nf nml slurry lines nr lhe availability of foreign eonls.
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San Anlnnin is, nf rnnrse. nnlv one of llionsnnils of shippers who
nrr rnplive lo tlio milroiuls nml who nrr essrntinlly defenseless lo
prednlerv rnlr ili'innmls hy Ilir rnilronds in Ih nlisenre of I.C'.f". rnlr
regulations. I nm firmly o]<]>os<i] lo Ihr hill reported hv thr Commit-
Irr hrrniisr of ils fnilnrr lo nlforil nny meaningful proierlinn lo snrli
shippers, nml | urge rnrh of my rnlirngiirs in llir lIniisrof Represent-
nlivrs to ronsiilrr rnrrfnllv Ihr impnrl Hir hill would hnvr on rnplive
sliip]irrs nml lo voir ngnmst lhr nirnsnrr unless il is ninrminl in n
innnnrr wliirli would oirrr surh shippers ndripmte rnlr prnirrlion.

Tom LALITLIU.

HOUSE CONFERENCE REPORT NO. 00-11.10

Inner 7/l

JOINT EXPLANATORY STATEMENT OF THE COMMITTEE OF
CONFERENCE

The mnnnge''S on 1. part of Ihe llnune nnd the Semite nt lhe
conference on lhe disagreeing voles or lhe two Houses or. the
amendment of lhe Semite lo the nmendmecnl of the House lo (he
toil of the bill IS. 1IMIi) to reform Ihe economic regulation of rail-
ronds, nnd for oilier purposes, submit (lie following joint stnlcment
lo the House nnd tlie Semite in expln-m’ion of lhe effect of lhe
action ngreed U]>on hy the mnnngen nr-d recommendetl in lhe ac-
companying conference report:

The llimse nmendment lo llie text of the bill struck out nil of llie
Semite hill nfler Ihe enacting clnuse nnd inserted n sillistitulc text.

The Semite nmendment In lhe Ilimse nmendment struck out nil
of the llouse Amendment nnd inserted n siilislilule lexl.

The House recedes from ils disagreement to the amendment of
the Semite with nn ntnendinent which iu n suhstitute for the
Sonnle nmendment nnd lhe House nmendment. The differences lie-
tween the Semite nmendment, the House nmendment, nnd the suh.
stilule ngreed lo in conference nre noted below, except for clerical
corrections, conforming changes mode nrcessnry hy agreements
reached by the conferees, nnd minor drafting nnd clnrifying
changes.

SIIMMATIY ANU D rSCHIPTION
8M.TIOM |—SHOUT TIT"E

Section | states Ihnt this h..l rr.sy he filed ns the "Staggers Rnil
Act of WHO".

sr.cTioN l—rmniNcs

The Conferees nnd thilt historically lhe enactment nf llir inter-
stnle Commerce Act wns essenlinl In prevent an nblise of monopoly
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power by rnilronds nnd lo mnintnin n nnlionnl rnilrond network n«
nn essential pnrt of Ihe nnlionnl Irnnsporinlion system. However,
lodny, most transportation is competitive mid runny -»f the Uovern-
meal regulntions affecting rnilronds have become unnecc.ssnry nml
inefficient. Nenrly two thirds of intercity freight is transported by
modes of trnns|X)rinlion other ihnn rnilronds. Earnings by tne rnil-
rond industry ore the lowest of nny transportation mode nnd nre
insufficient lo gencrnlc funds for necessary cnpitnl improvements.
Ily WHO. the rnilrond industry will experience a cnpitnl shorlfnll of
between $Ifi billion nnd $20 billir.i- The industry’'s fniluro to
achieve increased enrnings will result in either further deteriora-
tion of the rnil system or the need for nddilionnl Federal subsidy.
Modernil. lion of economic rcgulnlion of rnilronds, with grenler re-
jinnee 011 the mnrketplnce, is essenlinl lo achieve mnximum utiliza-
tion of rnilronds, to anve energy nnd to combnl infintion.

Ip.igr «01

SECTION [II—OO0ALS

Th siiecific gonls of this Act nre lo assist the industry in the re-
hnliiiitntion nnd financing of the rnil system; to reform Federnl
Regulation to Preserve n s'.'fc, adequate, economical, efficient and
nmniciiilly simile rnil tysiem, to assist the mil system lo remain
viable in the private sector of thn economy; nnd to provide n regu-
latory process that Imbnces ti.e neeils or carriers, ship|>ers, rind the
public The overall purpose of the Act is lo provide, through finnn-
cinl assistance nnd freedom from unnecessary regulation, the op-
portunity for rnilronds to obtain adequate enrnings to restore,
maintain nnd improve their physical facilities while achieving tlie
finnncinl stability of the national rnil system.

Tillr I—Hail Transportation Policy

Title | of lhe Conference xulistitute sets forth the congress). ->nl
dcclnrntion of policy for railroads hy adding n new section 1010.In)
to the lutersinte Commerce Act. The new section rsinlili dies u spe-
cific rnil transportation policy to guide the Commission in ils
duties in regulation of Ihe rnilrond ".ndustry. The Conferees intend
thi.l this policy include the encouragement nnd proni‘ition of Ihe
transportation of coal hy rail in accordance wilh the objective ol
energy independence nl rates which do lint exceed 1 reaso'.mhle
maximum where there is nn absence nf effective coinps-tilion.

Title 11—Hailnxid Holes and Intrr Cnrrier Practices

Title H is related to lhe key nrens of Ihe Inlersl.nl/- Commerce
Act which involve rnilrond rules nml inler-carrier pi/nclices In non-
rrnl, the title assures railroads substantially move rnle freedom
limn is nffnrded then_tinder existing law. Il codmu lhe [>nlicy
starlci' under the It mjad Kevitali/alion and f guﬁﬁory Refuriu
Act of )71l of Kiihstai, ally eliminating rale regulation of railroads
where there is effective competition. Tlie title also affirmatively en-
courages railroads In use new marketinp practices by permitlillg
contracts between cm tiers and shippers; permis.dve limited lialiill-
ly rales; business entertainment expenses; i-fflciniil marketing
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trough fester implementation or rules, .mil premium charges to
encourage belter car utilization

A number of provisions nre include.! lo foster grcnter competi-
tion by simplifyini: coordination, mir.or mergers nrwedures, entry
nnd reciprocol switching agreements. Moreover, the Commission is
given the rnn' date to place prealer emphasis on the need fnr carri-
ers to have ' icquntc revenue levels. Among other tools piven the
Commissior .or this purpose i< the ability to determine the effects
of inflation, and to assure carriers the op]|>ortunity to recover
inflation.

Specifically, Title Il provides the Interstate Commerce Commis-
sion with jurisdiction to determine rate reasonableness only when
n rail enrrier lias mn'ket dominance nnd the rate exceeds the np-
plicahlc revenue-variable cost percentnpe threshold. The revenue-
vnrinble cost percentage is n level below which the Commission has
no jurisdiction ever the rensonnhleness of maximum rates. This
codifies and refines the practice followed hy the Commission for de-
termining irr.rket dominance on, amonp other matters, the rela-
tionship of revenue to variable cost.

(page si |

For fout yearn beginning October 1. 10Sl) and until October 1,
1DH4, there is a rnle flexibility rone of (I percent, subject to a cumu-
lative Join) of IK percent, in addition to inflation If nn (mrtion of
the [? percent rule incrense is not implemented in n year in which
it is authorized, ii ir.ny he carried over to lhe succeeding year.
However, within the fou year periml no enrrier ran Ink" nn in-
crease within llie flexibility zone in excess of 12 |>errcnt in any one
except that in the lirst yenr tlie zone is limiled to (i peicent. If nny
portion of llie IK percent cumulative rnle increase is not taken by

October I, IHK, it may he carried over to the next two succeeding
yems, with the limitation ol an nnminl increase of 11 percent he.
tween Odnlicr I, IIK1 mid October 1, HIKIi.

Ktfectlve October I, IUKL and in succeeding years therenfler. a

carrier mny annually implement a < percent increase, which may
not. he carried over in subsequent vears.

The o percent zone is nut availnlile lo increase single-line rales of
carriers wilh adeipmto revenues. The Commission is to promulgate
regulations in connection with joint-line movements involving Imih
carriers witli adequate revenues nnd carriers with inadequate
revenues.

When determining llie reasonableness of rnles. the Commission
Is to recognize the policy timl rail carriers shall earn adequate rev.
enues. This title also authorizes carriers la increase a rnle lo cover
cost Increase!; due In inflation.

The rale nfa carrier in eflecl upon enactment af this Act may lie
challenged before Ilie Commission during lhe IKlldny period follow-
ing enactment on (lie basis that llie carrier has market dominance
over lhe trnnspnrt.ilion lo which tinlrate applies. If the rale is mil
challenged during the IKlldny period, or is lontid to lie lawful, the
rnle may not he challenged therenfler This provision does not
apply lo rales far volumes of traffic in the past year of under MW
net lons and which lias increased tenfold in the three years prior
In lhe challenge. The burden of proof under lliis section is with llie
‘oiiiplainant,
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In order to encourage more cllcclive
notice |Mriod for rate increases is lower
nnd bom Kit days to IUdays for rale decreases.

The Commission is required to maintain, nnd revise ns necessary,
standards and procedures fur determining revenue adequacy. On
the basis nf the slumlords, the Commission is to determine within
IKtl days of the effective date ol this Act and annually, thereafter,
which enrriers are earning adequate revenues.

The Commission may prescribe, nn a quarterly basis, r percent-
age rale increase or rale index for rnil carriers to compensate for
inflationary rost increases. Within IK) days after the Commission
prescribes such percentage rate increase or index, rnil enrriers in-
tending to he excluded from such percentage rate increase or
index, shall notify the Commission, nnd all carriers participating in
a particular route must agree to tie excluded for the exclusion In lie
effective. The percentage rate index mny include |]iercentage in-
creases within a specified range to nllow enrriers to recover a total
inn case specified by the Commission ns necessary to rompensnte
for inflationary cost increases.

The Commission must complete an investigation or suspension
proceeding concerning n rate, classification, rule or practice within

Ipare 821

li months, or 8 months if it reports to Congress. The Commission
may not suspend a proposed rate, classification, rule nr practice if n
f.roleslant is likely In prevail en the merits, substantial injury will
result without the suspension, and because of the peculiar econom-
ic circumstances of the iirnlesinnt precluded protection of the pro-
testr.nt hy means of a refund if the rate is Inter found tinrensoimhle
liy the Commission.

This title authorizes one or more carriers in enter into ronlt » I"
w ill one nr more shippers un'/’'ss the Commission finds that the
pi posed contract unduly impairs the ability of Ilie cmitrncl
enrrierts) to meet llieir common carrier obligation or unrensomihte
discriminates against a port. In the case ol agricultural commod-
ities tlnCrlua‘in forest products mid paper), a complaint limy lie filed
an the grounds that a rnrrier has unreasonably discriminated liv
refusing to provide lhe complainant a similar contract under simi-
lar conditions or Ihnt the proposed contract constitutes a destruc-
tive coiigietitive practice

Once a contract hns lieen approved, the Commission rannot re-
(plife a carrier to violale its terms except under Ilu; Commission's
einrrgenc¢v powers. The exclusive remedy for a breach of contract is
nil netion in n Slate or U.S. district court unless the parlies other-
wise ngree.

Demand sensitive rnles under Section 10724 of title 11U SC are
repealed.

Capital incentive rales under Sedion 1072!) nr title -lll U.S.C. are
repealed except tlinl capital incentive rales prior lo e>id merit of
Iliis Act shall remain in effect no longer than live yeais, unless lhe
purlies otherwise agree,

To provide both shippers ami railroads wuti greater rate-service
options the Act permits tlie establishment of lesser jiiihilily re-
quirements llian presently nwillred hy law. Such liability limita-
tions are nvnilnhle only if the shipper agrees to them.
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To permit use ol the new provisions nvnilnhle lo I>olh shippers
nnd rnilronds. Section 10711 -J title U.S.tl. is amended by

exempting eertnin services from the rnte diseriminntion |irovision
in current Inw. Kxempted nre eertnin conirncts, surcharges nnd
cancellations, sepnrntc rates Tor distinct services, rnil rates applica-
ble to different routes or business expenses authorized under sec-
tion 107.91 of this title. These exemptions do not nffect 'xisting pro-
hibitions against diseriminntion between isir.i or within the same
port.

The bill authorizes n carrier to surclinrRe or cancel n joint rnte
when the existinn joint rnte does not provide the carrier wilh 11(1
percent of its vnrinble cost. Other carriers mnv prevent the sur-
charge or cancellation from becoming effective, however, by ndjust-
ini’ tiie division of revenues of proposing n new rnte -hich brings
the surchnrj r or cnncelling carrier’s reven"*’” up >0 lin percent.
Alternatively, n ship|>er or enrrier enn reduce to ".he till pecenl
level a surcharge which would provide the surcharging enrrier with
revenues Rrenter than 1111 percent of vnriable nw, and can prevent
n joint rate from being cancelled by providing n surcharge in lieu
of cnncellntion which would being the revenues of lhe cancelling
carrier lo IHI |>orcont of its vnrinble rosl. .Such n reduced surebnrge
or surchnrge in lieu or cnncelle.tion of njoint rnle is to Ire imposed

Ipire Kl

by the Commission in conformity with the petition of the protest-
ing shipper or enrrier.

In addition n class Il rnilrond may obtain review by lhe Commis-
sion of either a surchnrge or cnncnitnlion if lhe surcharge or can-
cellation will have nn adverse eflect on the ability of a clnss Il
rnilrond to comirele effectively, or if il will nffect the class Il rail-
road's Inst nvnilnhle route for n particular movement nod produce
certain adverse results for the class Ill rnilrond, or it it will nd-
versely affect Ilie competitive position of n shipper or receiver lo-
cated on lhe clnss Ill railroad. In malting its review, the Commis-
sion shnlt net lo prevent anticompetitive surcharges or cancella-
tions which nffect class Il railroads, and the Commission is given
nullmrity lo preserve service on the route participated in hy the
class Il rnilrond. The Commission may rescind the surchnrge or
cancellation and r.my require the surcharging or cancelling carrier
to carry the traffic at less than 110 percent of its variable costs if
necessary lo preserve competition or service by lhe class Il rail-
road which is required by the public interest.

Tin? conferees note that nothing in lhe bill's protections reduces
the availability of the Federal antitrust laws to protect against
impro]K?r use of the surcharge or cancellation provisions. A rail
rnle to which n surcharge is applied shall constitute a rale increase
for lhe pur]tose of section Illillln and 107(111 of title -111, United
Stales Code. An expedited division of revenue procedure is also es-
tablished.

A similar below cost service problem occurs wilh respect to light
density lines. Tlinl problem, however, relates more to sliipis'rs on n
particular line than to inter-carrier relationships. The hill insti-
tales the use of hrnnchline surcharges on any lines carrying less
than 3 million gross lons per yenr. (I million gross lons for carriers
with adequate revenues).
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Slate authority over intrnstate Iransportalon is limited lo admin-
istering the provisions of the Interstate Commerce Act. Within 130
days of the effective dale of this Act, Stall’ authorities must submit
to the Commission standards and procedures to Ire used in exercis-
ing such jurisdiction. With 00 days of the receipt of the State's
filing, the Commission shnll certify the Stale's compliance with the
regulations nnd procedures of this Act. States nre precluded Tram
authority over general rale increnses, inflation—based rnle in-
creases and fuel adjustment surcharges.

In order to encourage competitive pricing, no rnil enrrier is per-
mitted to discuss single line rntrs proposed hy another enrrier,
except for the purposes or general rnle increases and hrond InrilT
changes. No rnil carrier mny discuss njoint line rate unless il prnc-
ticnbly participates iu that movement. After dnnunry 1, 1IBM (or
earlier if the Commission decides), no enrrier mny discuss a joint
line rnle where there nre two or more routes between the snme end
points, except with a carrier Hint forms part of a particular single
route. If the Commission finds tbnt implementation of the section
is not feasible, it may delny or suspend implementation in whole or
in nart.

Transcripts or sound recordings nnd records of votes nre to be
available to the Commission nnd other Federnl agencies.

The Commission slinll require protective conditions fnr rate
bureau employees.
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Competition is encouraged by permitting entry by n rnil enrrier,
through new construction, if public convenience nnd necessity
permit nr require it. Where the Commission Inis mitliurizrd con-
struction or extension of u line, no oilier railroad may refuse to
permit the carrier to cross its pro|>erty if the construction or oper-
ation does not interfere with Ilie operation of the crossed line and
the owner of Ih- crossing line compensates the owiu'i of the
crossed line. The Commission mny require protective cjr.diiinns for
the employees affected by new construction.

The Commission may require reciprocal switching where practi-
cable end iu the public interest or where such ngreenieiils lire nec-
essary to provide competitive rail service. The Commission mnv es-
tablish conditions mill compensation where carriers are tuiahle lo
agree williin a reasonable time. The Commission may require
tlinl reciprocal switching agreements include labor protection
provisions

This title repeals existing incentive per diem provisions The
Commission is authorized to grant shippers antitrust immunity to
conduct negotiations with <irriers regarding charges lor rolling
stock owned or leased liy such shippers. The participants have the
right lo petition the Commission to set compensation at a reason-
able level, if the parties cannot agree.

In order lo encourage more ellicient car utilization, carriers are
[leriniltcd to charge for special services or special levels of sereice
not otherwise included in any tariff applicable lo the movement.

For transactions dial do not involve llie meiger or control of ol
least two Class | rnilronds, The Commission is required lo approve
nn application unless il finds there is a li./'lilumd of substantially
lessening compelition, creation of a monopoly or restraint of Irode
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nnd the anticompetitive effec'.a of the transaction outweigh the
public interest.

The npplicntion nr the Elkins Act to business expenses by rnil
enrriers nnd motor enrriers is clarified by treating these businesses
ns nil other businesses.

Finnlly the Commission is Riven exemption nuthority if reRC .n-
tion is not necessary to curry out the Rnilrond Transportation
Policy nnd protect shippers from market nbuse.

Title 11I—Railroad Cost Determinations

Previous accnuntinn nnd reporting systems developed by the
Commission for rnil carriers nre to be replaced by the accounting
nnd reporting requirements of Title HI of this bill. There is
established a Knilrond Accounting Principles Hoard for the purpose
of developing cost accounting principles which identify variable
costs which nccurntely represent the most nccurnte costs or rnil
movements.

The Hoard shnll exist for three yenrs. Within two years, it shnll
issue cost determination principles necessary for regulatory pur-
poses which shall identify accurate costs. The principles nre to
apply to the entire rnilrond industry to ensure consistency in rnil-
rond cost accounting practices.

Ench rnil enrrier is to mnintnin a rvstem lhnt is in complinncc

with the rules promulgated under Section [IIiM of this title nnd
nre required to make cost dntn nvnilnhle to shippers, stales, ports,
IPage H5|

communities nnd other interested parties lhnt nre party to n Com-
mission proccod’ng.

Tide IV—Rr.troad Modernization Assistance

This title continues the existing redeemable preference share fi-
nancing program.

The Secretory must report to Congress within 90 day? nfter the
end of ench fiscal yenr specifying how ench grant or loan contrib-
utes to ihe goal of providing n safe nnd efficient rail system.

A new feeder rnilrond development progrnm is established which
gives shippeis the opportunity to acquire n rnil line carrying less
tlinn ,1,011(1,(10(1 gross tons n year if the rnilrond is not providing ade-
quate service. After the third year nny rnil line mny be acquired
under this provision. 'Die Commission must mnkc eertnin findings
before nny icquisition can take plnce nnd the rail enrrier must lie
given com |ieiisntion for selling the linn.

New time limits are established for considering abandonment np-
plications. Applications for abandonment which are not opposed
would be granted within -th days, nnd the abandonment would
occur within 7fi days. With respect to unopposed npplicntion?, this
would basically codify existing ICO practice. For applications which
nre opposed. ICC decisions would be renched much more quickly
tlinn under present Inw, nnd the ICC would be required to process
and decide such cases within ! mouths. No chnnges nre inmle in
the substantive abandonment stnndnrdn.

The low interest redeemable preference share program under
section 5115 of the -IK Art is extended for (wo years An ndditinnnl
$700 million is nuthoriml for the progrnm, nnd of that amount
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$200 million shnll be trnnsferred to the United Stnles Kailway As-
sociation for use by Conrnil in reducing the sire of its workforce.

Section 21I(i) the Kegionnl Kail Reorganisation Act is ulso
amended to make available to railroads in addition to Conrnil lonn
gunrnntees for the purpose of electrifying high density mninlines or
for other capital improvements to nchieve the goals to the nationnl
energy policy.

Finally, section 211(di the Regional Rnil Reorganization Act of
197:1 is nmended to extend the lime period from December .11, 198(1
to December MI. 1981 to permit the United States Railway Associ-
ation to continue lo net nn loan modifications this provision nnd in-
creases the principal nmount of n lonn mnde under Section 21 Itd)
from $4 million to $7.5 million.

Title V—Conrnil Title V Isibor Protection

Section 501 changes the formula for cnkulnling monthly gunrnn-
tees for non-operating employees, mninlennnce-of-way employees
and opornting employees. No change is pro]>osrd in the gunrnntee
formula currently applicable to non-contract employees nnd em-
ployees who have been transferred.

Section 502 would restrict tlie payment of the MDA in two situa-
tions. First, a protected employee’s entitlement to nn MDA would
he suspended for the period that the employee fails to work for rcn-
sons beyond the control of his or her current employer due to
strikes, floods, snowstorms, nnd similar occurrences. Second, the
legisintion would require n protected employee lo clnim mi MDA
within three months of entitlement nnd would require that entitle-

(p-gc an|

ment to claims he resolved within 150 days nfter n clnim is filed for
the first year nnd ill) days thereafter. This provision will rliinuinto
bookkeeping problems caused hy procrastination in filing a claim
for an MDA, nnd ennhlo the Corporation lo nssess more nccurntely
expected payments for Inlmr protection.

In ndditiun, this legislation would clarify Hint the Jieriod of pro-
tection for a protected employee with less than 5 years of service
begins to run from the beginning of the first montli for which the
employees .eceives an MDA.

.Subsection 5115(d) of Ihe current Inw sets out transfer procedures
by which the Corporation may require n protected employee de-
prived of employment to transfer to n bona fide vnennry within the
employee's class or crnfl.

Section 50.1 addresses restrictions on manpower utilization by in-
cluding employees in the mnrine crafts and unemployed I'enn
Truck l.ines, Inc. truck drivers in lhe provisions permitting trans-
fer of adversely affected employees to another clnss, and by offer-
ing retraining programs to mnke the interclnss transfer provision
meaningful. In addition, the Corporation can make use of an expe-
dited multiple offer procedure to I'enn Truck bine and marine
cruft employees.

Section 5111 would redesignate section 5119 of the MR Act as sec-
tion 5I)91a) nnd increase the amount of funds authorized lo be ap-
propriated under title V by $2.15 million lo a new authorization
level of $-185 million mnke training nnd retraining costs incurred
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by llie Corporntion under revised seelion fiO-VdX-IHI)) reimbursnble
eosls. nnd confirm existing practice whereby title V funds nre used
to reimburse the Itnilrond Retirement Board's unemployment com-
pensation paid lo protected employees.

An ndditionnl $275 million is authorized lo fund the substantially
reduced level ol benefits afforded by these amendments. This sum
would fund the program during a transition period, after which the
enrriers employing protected employees would |k? responsible for
the payment of benefits without reimbursement

In addition, this section would add two new subsretions to section
I0J that impose auditing nnd reporting responsibilities upon the
Association. Section iitlIkbl would direct the Association to conduct
n program midil of the payment of benefits under title V nml
evaluate the effectiveness of the provisions of Title V in providing
n reasonable level or protection to protected employees nnd en-
abling the Corporntion lo improve management of the protected
employees in the workforce. The Association would be afforded
access to pertinent documents for the purpose of facilitating its
nudil nnd evaluation functions. Section >)!Hc) would require the As-
sociation to transmit an nnnunl detailed nnd comprehensive report
of its periodic audit nnd o mlunlion lo the Congress nnd lhe Presi-
dent within Itd days nfter t,ie end of each fiscal year.

Seelion 505 gives Conrnt employees the right of first hire on
other railroads.

Section OHO requires the single ‘'ollcctive bargaining agreements
Ik? negotiated with ench clnss and craft nnd that such negotiations
be conducted on a system wide basis.

Section 0117 would make the new formulas provided hy this title
effective August 1. WHO, as already required by a recent Supple-
mental Appropriations bill. Public I-nw !li-7(M.
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Section 00K makes certain technical amendments.

Title Vf—Expedited Supplemental Transaction I'ropnxnix

Section 705 of the Regional Rnil Reorganization Act of 1077 is
changed by requiring that within the 2411 days after the effective
dnle of this Act the Secretary shall determine whether to initiate n
pra]K)sal for the transfer or nil Conrnil properties in Connecticut
and Rhode Islnnd tn another rnil carrier in Ihe region. The Secre-
tary shnll devcloi) such proJH>snl if the proposed transferee railroad
is financially and operationally capable of assuming freight obliga-
tions (<n n fitumcinllv self-sustaining basis nnd the transfer would
promote a financially self-sustaining rnil system iu Connecticut
nml Rhode Isinnd.

The Secretary shall establish a fnir nnd equitable price for pro-
posed transfers. If the special court determines that the proposal is
fair nml equitable ami meets the other requirements of this section,
it. shall issue order lo carry out the proposal.

The parties to a supplemental transaction under this section nnd
the representatives of the nffecled employees nre to enter into n
new agreement.

STAOLKItS ItAll. ACT OK I'WII
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Title 17/—Mixreltnnemix |'meixinnx

Title VII of the Conference substitute includes provisions related
to effective dates, st.lu.! of pending matters and construction of
amendments. In addition, the title provides Ihe annual authoriza-
tion for the United Stales Railway Association and funds for
Conrnil.

Specific provisions are also included lo clarify or remedy legisla-
tion enacted early this yenr related to the Rock Island nnd Milwau-
kee Railroads.

Short Titie

Senate Intl—The Senate hill hns as a short title "Railroad Trans-
portation Policy Act ofll!l7!t".

[lluixe nmendment.—'The House amendment hns ns a short title
"llnrlry O. Staggers Rnil Act of 10HO".

Conference substitute.—adopts the "Staggers Rnil Act of 10HO" ns
the short title of the Act.

Findinor

Senate hill.—The senate hill hns no findings.

lhmxe amendment.—The house nmendment hns findings which
provide nn overview of the need for legislation. Among other con-
siderations stated nre findings that Irdny, most trnns|Hirtation
within lhe United Slates is competitive, nearly two-thirds of inter-
city freight is transported by modes other than railroads, enrnings
of railroads nre insufficient to generate Bunds Tor necessary capital
improvements, by WUHM™ there will he n cnpitnl shortfall of lielween
$Iti billion and $20 billion nnd lhnt modernization of rennomir reg-
ulation Tor the rnilroi ' industry with a greater reliance on Ilhe
marketplace is essential in order to achieve maximum utilization
or railroads to save energy nml combat inflation.

Conference substitute.—The 11ou.se amendment.
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Senate bill.—The senate hill has no statement of goals except as
incruded in the railroad transportation.

[lanxc amendment.—The House amendment sets forth specific
overall gonin lo provide for the restoration, maintenance, -~d im-
provement of the physical facilities nnd financial sfahilit if the
rnil system of the Unjted Stall i

Conference en St|||||e.—The House nmendment.

Titme |

[IAILROAII TRANSPORTATION POLII"Y

Semite hill —The senate hilt adds an independent railroad Iraas-
IH|r|a||an_ pollcy to the Interstate Commerce Act to guide the Com
mission N furiniilating ItS rules, regulation, and divisions arising
from ils administration of the Arl.
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IInnsr amendment—The 1inuso amendment is similar lo the
Scnnte provision but puls a greater emphasis on lhe need to mini-
mize Federal regulatory control over railroads.
Conference SU%StItUte —Adopts Ihe Mouse amendment with addi-
tional policy considerations taken from the Senate bill.

T iti.e II—RAIii.miAn Rates and Inter-Carrier Practices

SECTION 201—REQUI-ATUIN CE RAILROAIl RATES

Senate bill—rne senate bill provides that a rnil carrier mny es-
tablish nny rate which yields a revenue to variable cost rnlio that
is equal to or less than the average ratio of revenue to vnrinble
costs established by the Commission. It sets out standards to be
used by the Commission in establishing the nvcrnge ratio nrd es-
tablishes timeframes for action under this section.

House amendment.—section 207 of the Mouse amendment pro-
vides that rail enrriers mny establish nny rnte for transportation or
other services provided hy rnil carriers unless a rnil carrier has
market dominance over the traffic. It establishes which pnrlies
shnll hnve the burden of proof in complaint and investigation pro-
ceedings to challenge the lawfulness of rnles or rale increases. The
Mouse nmendment requires the Conunission in deloi mining the
reasonableness or rates, to recognize the policy that rnil enrriers
must earn adequate, revenues.

Conference substitute.—The conference substitute adopts the
Mouse amendment with various changes to conform il to the
Senate bill. Il allows a rail enrrier lo establish nny rnte for trans-
portation unless a rail carrier lias market dominance over the
transportation, in which case the rate must lie reasonable. The
definition of market dominance under existing Inw hns not been al-
tered by the substitute, nnd it is not intended that there he nay
change in the meaning of the term, nor is nny change intended in
thr Commission's authority to dctcrminr market dominance mid
reasonableness concurrently. However, s nee other parts of (lie
Conference uﬂstitute provide additional r.ite freedom for rail car-
riers beyon(ft 0S€ found ill present Inw ir under existing or I0-
posed Commission regulations, the Commission must revise ils
market dominance regulations.
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In maintaining the term market dominance, in addition to statu-
tory changes designed to provide more rate freedom to rail carri-
ers, the Conferees intend that whenever there is effective competi-
tion which will restrain rnle increases hy the rnilronds, such com-
petition should continue to function as the regulator of the rate
rather than tlio Commission. Maintenance of the "market domi-
nance" standard is not intended in any wav to restrict the nbility
of the Commission to apply (his concept, both in ils regulations and
individual cases.

Consistent with the new rail transportation policy nf (his Ad,
the Conferees intend that com|M-lilion he recognized as the best
control on the ability of railroads to raise rnles. The purpose of lliis
legislation is to reverse the decline of the railroad Industry, which
hns been caused, in part, by excessive government regulation. The
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Conferrcs believe that by allowing Ihe forces of the marketplace to
regulate railroad rates wherever (sissihle the financial health of
lhe railroad industry will lie improved and will hciiffit all parts or
the economy, including shippers, consumers, and rail employees.

The Conference substitute establishes which pnrty shall have the
burden or proof in establishing that n rate is not rensonahle and
hns the effect or maintaining the existing burden of proor in deter-
mining reasonableness, i.e. the carrirr hns the burden of proof in
investigation nnd sus|>ensinn proceedings and the shipper in com-
pliant cases. The rnilrond hears the burden of proof when a rnle
increase is greater than the (i percent zone for the first four yenrs.
or the 4 |x-rrent zone after the first four years. If lhe rate increase
is within the (i jierconl or 4 percent zones, but is more than 20 per-
centngc points above the jurisdictional threshold or 1M percent of
revenue to variable cost, whichever is lesser, the railroad will nlso
Itenr the harden or proof if the Commission decides to investigate.

In complaint cases, ie , where tlie ship|>er is complaining about
nn existing rate, the burden remains on the shipper to prove lhnt
the rate is unreasonable, no mntl'T whnl level the rnte ir. The Con-
ference substitute does not idler the existing procedure which
places such a burden on the ship|>or.

The ship]H'r must bear the burden of proor when the rnle in-
crease is within the (e |>ercont or 4 ihtccml zones, nnd the rale is
not more than 20 |»ercentage points above the jurisdictional thresh-
old r 100 percent of revenue to variable cost whichever is lower.
The shipper also benrs the burden whenever n rate increase is
within tlie (i percent or 4 percent zone, but the rate increase brings
the rnle more than 20 percentage points nixtvo the jurisdictional
threshold or 100 percent of revenue to vnrinble cost whichever is
lower, nnd the Commission decides not to investigate.

The Conference substitute adopts the language him the Mouse
hill that in determining rnte reasonableness the Commission must
recognize the |silicy nf this Art that carriers meat earn ndemialc
revenues The difficult economic situation of nun It of the railroad
industry is one nf lhe reasons for this legislation, nnd the Commis-
sion is required to mnke efforts to ensure that rnil carriers earn
nilequate revenues.

The Conference substitute maintains language similnr to existing
Inw which slates that vnrinble casts shall lie determined by formu-
las nr procedure' prescribed or certified by the Commission.
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The Conference substitute maintains the requirement Hint joint
rates must lie reasonable. The cnnleiees intend that tlie rale stand-
ard for tlie reasonableness at joint rates shall he the same as lor all
rnles. The establishment of the minim jiii cmniiensnliiry joint rale
relief in Seelion 217 of this Art is mil intended to mean lhnt such
minimum levels relate to the maximum reasonable level for joint
rates. A joint rate must lie reasonable, ns must Hie divisions of
such a joint rnle between carriers, and lhe Commission should not
interfere to require joint rates or any carrier's division of a joint
rale to he maintained below Hie rate levels permilled liy this Ael

Rates may not ho established below a reasonable minimum
Rates wiliieli contribute to going ennrern value shall lie rensonahle
anil rates wliieli do not contribute to going concern value shall lie
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presumed to ho unreasonable In essence. tlr# provisions strength-

on thr minimum rate policies of the Il Ar7 hv placing the burden

of proor on the party challenging n rate ns too low anil hy expedit-

inc tlio procedures whereby rates which lire too low can he raised.

These modifications will ensure that carriers pricing in a
manner that meets rational economic standards will not lie pre-
vented from improving their economic position by reducing rates.
While the Conferees believe there may he circumstances in which
rntes which do not contribute lo going concern value nre reason-
able, those circumstances are likely to lie unusual and once a com-
plainant has shown a rate does not contribute to point* concern
value, that rate shall lie presumed to he unreasonable until the
enrrier chnrpinp the rnle hears the burden of showinp that the rnle
is reasonable.

These provisions will ensure that those shipjiers can protest that
a rnle is too low and lhnt a enrrier is worsn off than il would be if
the rnte were raised. Upon findinp this to lie the case, the Commis-
sion may raise the rnte to the minimum level at which the rnte
benefits the enrrier. All shippers ns well as the enrrier nre better
off if traffic which mnkes a contribution moves thnn if it docs not,
because Ihe carrier is made financially slronper nnd need not rely
ns much on revenue from other shi :ors.

The Conferees do not intend, ho ver, that rates which are con-
tributing to the going concern value .4 a carrier should he forced to
lie raised. The (kmimission should not restrict the carriape of this
lieneficial traffic, placinp a preater burden on other shippers. This

a decision that is lies! made hy Ilhe enrrier as it judges the

.irkel. Since a rnrrier hns 110 reason to keep a rnle lielow the
L lost beneficial level, the Conferees have 110 reason to believe rnlrs
will lie held below the most beneficial level except hy oversipht. Ac-
cordtnply, rates that contribute to poiiip concern value shall he rea-
sonable nnd lhe Commission mny not require (lint those rnles lie
raised.

SECTION 202— IIKTEIIMINATION OF MAIIKET DOMINANCE

Senifr bill.—The semite hill established a level below which Ihe
Commission will have no jurisdiction over railroad rail’s. The juris-
dictional level is equal lo the average ratio of revenue to vnriable
costs for nil trans|Kirtalion. Until surh level is determined hy (lie
(Commission llie jurisdictional level is set at IfiO percent of revenue
to vnrinble cost. I'lie Senate hill nlso repeals -lll U.S.C 107011, which

W]t till

is the section estnhlishini: "innrkel ilominnnce" ns a lesl for Com-
mission jurisdiction over railroad rales.
llouse™ uinriulnient.—section Hill of the House amendment re-
turns dO U.S.C 10700 1l adds n new subsection. Tlie new subsec-
tion requires the (Commission lo find lhnt n rail carrier does not
hnve market dominance over lhe transportation lo which 1 rnte np-
plies il that rnle is below a revenue lo variable cost ratio of.
QHIiII percent from the effective date of the Act lo Septemlier
"IHL;
l«ft percent from Septemlier HO, JUKI, lo September MO INIHV
171) jiercenl from September MJ 1982, to September M3 1GHV
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170 percent or the "cost recovery percentnpo”, whichever is

lower, from September 1. 10SM to September Mil. 19HI; nnd
tlie "cost recovery percentage” thereafter, except that the
"CHI'" may not exceeo IHO percent nor Ipe lower thnn 170 |>er-

cent

The House nmendment establishes n "cost recovery (icrcentnge”
which is the revenue lo vnrinble level nt which the industry is cov-
ering its costs ns defined in the House amendment. The Com-
mission is required to establish Hie "cost recovery percentage”

an uaHIy. .

80n erence substitute.—The conference substitute adopts the
House provision establishing nnd defining the "cost recovery per-
centage '. It also adopts tlie House language establishing n jurisdic-
tional threshold of 100 percent increasing 5 imrccnt ench yenr
through 1084, when the jurisdictional threshold is 175 percent or
the cost recovery percentage, whichever is lower. After Seplemlier
M), 1081, the jurisdictional threshold is the cost recovery liercenl-
nge, bill it may not be haver than 170 percent or higher than 180
percent.

The Conferees hnve adopted lhe concept of n jurisdielionnl level
that varies according to the performance of the rnilrond industry.
When tlie industry is enrning revenues which are ndequnle, it is
appropriate for the Commission to have the authority to review
rate increases more carefully

The Conference substitute incorporates n provision w-hicli allows
a carrier to use present Unit Korin A, wilh adjustments specified hy
the Commission ns appropriate fnr the tyi>e of trnlfic involved, or
its successor lls the basis for determining the revenue to vnrinble
cnsl ratio of n rnte. The burden is on the carrier to establish on
surh n basis that the rnte is below the jurisdictional level, and the
complainant may rebut the showing of the revenue co vnrinble rost
rnlio according lo the Commission formula hy evidence ol -mb
tyi>e and under such burden of proof ns the Commission shall pro-
scribe Hy m'-li a showing H e complainant nr the railway may
demonstrate that the revenue to vnrinble cost ratio is different
thnn the one established under adjusted Kail Form A or lIn
successor.

The Conferees dp not. intend Hint lhe Commission alter the juris-
diction,-il threshol | hy reducing the items which will lie considered
sih part 0f the var able cost.

The Conferees invc adopted n jurisdictional threshold which will
deny lhe C ,tsion jurisdiction over rntes which the Commission
reviews under present Inw. The reduction in Commission jurisdic-
tion is ndoptcil because the conferees lielieve Ihnl coni]ieUlion
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she-.,id In>the determining factor In rnilrond rales wherever |>ossi-
hie. The railroads' share of irlercity freight Irniric has decreased
dramatically in Ihe past three decades, to the point where most
Ireighl tinlfic can he transported hy nnoiher mode mid is subject In
competition.
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SECTION 203—7.0NE OF RATE FLKXINIILITY

Senate hill.—The senate bill establishes procedures nnd stand-
nrds for determining n "base rate" nnd nn "adjusted bnse rnir" fnr
purposes of computing rnlr increases. Carriers nre allowed lo re-
cover inflation quarterly on individual rntes up to llie level of the
adjusted base rnle without challenge.

To determine the adjusted base rnte the Commission must pub-
lish quarterly n rail cost adjustment factor, which uses nn Index of
Rnilrond Costs to keep rnles equal with inflation.

The Rennie bill nllows a rnil carrier to increase n rnte hv nn
nmount not exceeding 5 percent of the adjusted base rnte, subject
to the restriction Hint the increase over f>yenrs under this section
not exceed 14 percent The Commission is not nllowed to suspend
nny rate increase within lliis T, percent rone, nnd it nny investigate
such increase only if it exceeds n revenue to vnrinble cost ratio es-
tablished by the Commission or if the carrier or enrriers proposing
the rnte increase have achieved nn adequate revenue level, hven n
rnle increase within the 5 percent 7.one is subject to challenge on
complnint, with the burden of proof on the shipper.

If IThe Commission decides not to investigate n rule within lhe 5
percent /one, it must set forth ils reasons for not doing so, nfler
giving consideration to three factors—the nmount of trnflic trans-
ported below vnrinble cost, the nmount of traffic which contributes
only marginally to fixed cost and the extent to which such rates
enn be changed, nnd the impact of the proposed rate increase on
nnlionnl energy goals, Inking into ncrounl the railroads' role ns n
primnry source of trnns]>ortntion nnd the need for a sound rnil
‘transportation system.

The Commission shall consider, among other fnctors, when deter-
mining the reasonablenesi of n rale, the nmount of trnflic which is
transported below variable costs, the amount of traffic which con-
tributes only marginally to fixed costs and the extent to which
such rates can he changed, nml the carrier’s mix of rnil traffic to
determine whether one commodity is paying < disproporlionnte
share of the carrier's overall revenues.

The Senate hill nllows the Commission to investigate n rale even
if It is wilhin the f>iiercent rone if such a rale is proposed hy a
carrier or rnrriers with adequate revenues.

House nmendment—The House amendment establishes n linse
rale for purposes of rnle increases, and nn adjusted base rnte to nc-
cniint for inflation. Il also provides for a li percent mne for each of
llie four years after Ihe dnte of eiinctment, and n 4 percent rone fnr
carriers without ndequnle revenue for each succeeding yenr.

The House nmendment does not permit ai suspension or Investi-
gntion of rate increases within the li percent or 4 percent rones, if
the resulting rate is less thnn lilt) percent or revenue to variable
cost or HO percentage |[milolh nlmvc the jurisdielionnl threshold,
whichever Is lower, it nlso prohibits the Commission from using
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rules, classifications, or practice chnngcs to limit rnles Il includes
n provision that limits lhe allowable rale on conl movements filling
n particular descriptign.
onterence su s[rftu(fe.—The conference substitute ndopts parts of
the Senate hill nnd peris of tlie House nmendment. It establishes
the base rnte as the rnle in effect nn the effective dnte of the Act.
Tlie "ndjusled base rnte" is computed quarterly by inenns of n "rnil
cost adjustment factor”, ns cnnlnihcd in lhe Sennte bill.

A enrrier is nllowed to change n rnte to conform to the “ndjusled
bnse rnle"” nt nny lime without challenge. A enrrier mny not re-
ceive n rnte increase under the ndjusled bnse rnte method if the
carrier hns received nn inflation increase through general rate in-
creases or the ir.flation index thereby nlrondy nssuring Hint the
rnte reflects inflation.

The language of subsection (b) makes it clear thnt rnte increnses
which do not exceed the ndjusled bnse rate may not lie found by
the Commission lo exceed n maximum rensonahle level. The refer-
ence to rate increases under subsections (c) and (d) of this section is
not intended to suggest lhnt increases under those subsections nre
presumed to be reasonable. The reasonableness of such rnte in-
crenses shall lie determined under the same stnndnrds of maximum
reasonableness npplicahle to nny otber rale or rate increase.

The conference substitute adopts the 0 percent rone eontnincd in
the House amendment. A enrrier is free to increase nny rate hy (i
(icrcenl of the adjusted base rnle.

During the four year period after the effective date of the Act,
the total increase nllowed under this section is limited to IIH per-
cent of the adjusted bnse rnte. If n enrrier does not take all or a
portion of a rnte increase in n yenr, the enrrier may take tlinl i">i
lion in lhe next succeeding yenr.

If n carrier chooses not lo take some portion nf the nlui'l"* 1i
|>ercenl increase during the first four yenrs, the carrier n"y lake
that [Mirtion in lhe next 2 succeeding years, except thnt the rnle
increase allowed under this section is limited lo 10 percent for ench
of those years.

The fl percent rone does not establish n limit for nllownble rnte
inrrenses I,y the Commission If the Commission finds fi. ihrr rate
increases do not exceed n rensonahle maximum, it mny nilow such
rnle increases under the normal standards nnd procedures of the
Act. The ti percent /.one is established ns a procedural mechanism
for enrriers lo change rales without undue regulatory interference.
The Conferees believe that ‘lie best regulator is the marketplace,
nnd the forces of competition will restrain rnilrond rntes more ef-
fectively Hum federal regulation.

The Conference substitute requires tlie Commission, when consid-
ering a rnle increase within the fi iiercent rone nnd below the point
2(1 percentage [xiintn higher than the jurisdictional level or lilt) per-
renl of revenue to variable cost, whichever is lower, to give due
consideration to whether n enrrier proposing n rnle increase has nt-
tained adequate revenues, giving regard to preventing n carrier
wilh adequate revenues from realising excessive profits on the traf-
fic involved and nlso the policy of bringing to nn ndequnle level the
revenues of carriers not having an nd< plate revenue level Thin
provision is intended to npply only for llie four years that the li
|K-rrenl rone nppties, nod only lo those rate increases which are
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within the 0 percent /.one nnd below lhe point JO points higher
thnn tlio jurisdictional level or 1SI0 percent of revenue tn vnrinble
cost, whichever is lower.

The Conferees intend thnt the Commission (jive due record to
two things, whether n rnle incronse would trenn excessive profits,
nnd the need fnr a rnle increase in light of lhe carrier's revenue
position taking into account the p 'icy of this Act that inadequate
revenue carriers make adequate revenues. This language is not in-
tended to imply thnt excessive profiLs for inadequate revenue enrri-
ers nre rensonahle.

The Conferees understand thnt the Commission presently consid-
ers the adequacy of revenues in its determination of reasonable-
ness. nnd the Conferees intend thnt the Commission continue to
consider the adequacy of revenues in its determination of reason-
ableness. The Conferees intend thnt the Commission continue lo
look cnrefully nt the ndequncy of n rail carrier's revenues when
considering whether a rnte is reasonable nnd to consider nil the
other factors which il presently considers in determining reason-
ableness.

The Conference substitute adopts the -1 [>ercent zone from the
House nmendment. A -1 percent zone is established free from sus-
pension, nnd free from investiRation if the resultinR rnle is below
100 percent or 2(1 porcentnRe points nlmve the jurisdielionnl thresh-
old, whichever is lower. A rnrrier is nllowed -t percent of the exist-
ing rate as nn increase without undue rcRulntory interference.

This zone is limited to enrriers without adequate revenues. Carri-
ers with adequate revenues ate not nllowed this -l percent zone on
sinRle line rates, nnd are not allowed the zone on joint line rates
unless tlie Commission determines in its rulemakiiiR under this
provision thnt it cannot establish rules preventini: rail carriers
with adequate revenues from tnkinR ndvantaRe of the -t percent
zone without denyinR tie zone to carriers without adequate rev-
enues. The conferees cx(n-ct the Commission to establish Ihe rules
for delermininR how t',« -1 perrenl zone is to lie applied in conform-
ity wilh the policy ;f this Ad. which is desiRned lo provide in-
creased rrRulntnry .reednm nnd tn allow carrier,; to earn adequate
revenues.

Neither the \ p<rccent or the fi percent zone is intended In create
nny presumption) about the rate increases beyond lhe zone The
Conference suhsl tute states unequivocally that a rate increase
beyond the zone establishes no presumption of market dominance
or reasonableness.

The Conference substitute adopts the House amendment which
establishes the point at which lhe Commission may invesliitate a
rati- incronse within lhe fi percent or -1 percent zones The point is
20 percentape points nlsive the jurisdictional threshold or 100 per-
cent of revenue lo variable cost, whichever is lower. For example in
the first yenr the jurisdictional threshold is Ifitl percent, and the
point nt which the Commission may invest:'Rale is IHIl percent.

The Conference substitute adopts the Senate provision which re-
quires the commission lo set forth its reason for not reviewing a
rnte increase or new rale. The Commission shall RiVe due consider-
ation, In Its decision whether or not to investigate, to lhe following
factors:
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1. the nmount of traffic which is_trnns|xirted below RoinR
concern value, nnd efforts made to minimize surh traffic;
_2. the nmount of traffic which contributes only mr.rRinnlly to
Fixed %osts; and , ,
M the Impact of the proposed rate increase on the attain-
ment of the national energy ro-iis nml the rail transportation
policy of this Act, tnkinR into account the railroads' role as n
primary source of enerRy transportation nnd the need for ade-
quate revenues lo achieve a sound rnil system.

The Conferees have used the term "going concern vafue" in the
first consideration in place of "variable cost” to eliminate any cim-
fusion about what is intended. Rnilronds should not be enrrying
traffic which is losing money hut in a competitive environment
railroads should be attractinR wlintever trnific they enn nt the

lowest rales thnt - "I nttrnct the traffic. There should lie no incen-
tive to prevent s’ rrt'nK- which is to the ndvnntnRe of the ship-
lier nnd the consi er.

Tlie Conferred i.-ivc ndded to the third consideration the rnil
transportation iicy of this Act. The nnlionnl energy fionls, which

include a redo '..on of dependence on foreign enerpv sources and
the encouragement of fuel efficient forms of (rnns]iodntion within
the United States, nre compatible with the transportation policy of
this Act To ri-dur' dependence on foreign enerRy sources this
country must stimiilnte utilization of its abundant, indigenous rnnl
reserves. For >onl lo be a viable alternative, we must have a sound
rail transportation system capable nf ImndliiiR such coal olficienfl"
rnd economically. At n minimum tlie rail system will need tu
invest over $ii billion over the next -1 years to maintain a system
adequate for increased conl use. Without such nn investment tin;
national enerRy policy of decrenniiiR reliance on foreign energy
sources will never he achieved.

Decisions whether to invoslIRnte a rnte nre nnt presently
viewable in court. The conferees intend, find the Act sjiecilicnlly
states, that a decision whether or hot to investigate remains nut re-
viewable.

The Conference substitute nrlopls the t.inRiinge of the Senate hill
specifying three factors among those nlrendy considered by the
(.nmmission which the Commission must consider in determining
the rensnnatileness ol a rnte, wilh changes. As in the previous sec-
tion lhe term "going concern value" is substituted for "vnrinble
rusts”. In llu- thinl consideration, the word "disproportionate” is
changed tn "unrensonnble”. It requires the Commission tn consider
evidence of lhe factors listed

The Conference substitute adopts the House provision limiting
rnnl rates wliirli meet n specific description. This provision denis
with the celebrated and extended dispute over the freight rule fur
mil triins|Mirtntion of coal In n municipally owned utility in Ran
Antonio, Texas, 'lliis utility decided voluntarily ir IOKI, prior to
the nil embargo, nnd prior in any legisintive requirements concern-
ing use nf alternate fuels, tn e overt an oil/gas unit then on order
to coal nnd In luiibl this nnd nn additional unit nil an nccelernled
basis, resulting in the displacement nf oil nnd gas equivalent lo
mure Ilian fill billion culiir feet of gas on .in nnnunl basis. Uulortu-
nnlely the appropriate rale for the transportation nf cnal to these
new plants has been the subject of dispute nnd protruded litign-
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lion. Due to the unique circumstances of the San Antonio situation,
this provision imposes certain short term limitations on the rate
level for the San Antonin coal movement. The purpose of this pro-
vision is not punitive and lhe rate s]iecified for such a coal move-
ment shall have no efTecl on any decision of the Commission or a
court, and evidence of the rate or this section shall lie inadmissible
ir, any proceeding.

The Conference substitute adopts the House provision. New sec-
lun 107011(h) makes it clear thnt the Commission may not use nny
of its residual powers to regulate rntes, rules, classifications, and
practices ns tools to interfere with the rale freedom provided by
the Sloggers Ran Act. The Conferees intend that a practical rule or
classification which has the effect of resulting in nn increased rate
for transportation shull not be found unreasonable unless, in flic
absence of its effect on rnte levels, it would itself lie unreasonable.

SECTION 20-1— TRANSPORTATION OF RECYCI-Ani.E MATERIALS

Sennle hill.—The senate bill requires thnt rates for recyclable or
recycled mntcrinls lie no higher thnn the average revenue to vnri-
nble cor.’ ratio of all rr'es Tor railroad transportation. Any rnte
which exceeds thnt Hires, mid shall not be required to henr further
rnte increases.

House amendment.—No provision.

Conference substitute.—The conference substitute adopts tlie
Senate bill with certain chnngcs. The substitute excludes recyclable
or recycled iron m'd steel from this provision. Rates which are cur-
rently above (he threshold would he prohibited from increases until
such time as the rale falls below the average revenue lo variable
cost threshold. The xInminrd for establishing (he average revenue
to variable cost threshold is the standard used in the Senate hill

SECTION 205— RATE RE(JLATIi-N rKiTTEEtIINOS; ADEQUATE nEVENIU-S

Semite 10 [l—The senate hill required the Commission to submit
lo ©ngress, within one year nfter the enactment of the net. n
study on the desirability nf using retnrn-on-invesiment ns a thresh-
old standard hr jurisdiction over the reasonableness nf rnil enrrier
rntes. The Commission was nlso required tn submit n report la lhe
Congress every three years wliirli analyzed Ihe revenue needs of
enrriers nnd made appropriate recommendations.

House amendment.—The House nmeildm lit requires lhe Com-
mission to commence nnd conclude within 2:W days nf enactment n
proceeding to determine whether, nnd lo what extent, product com-
petition should he considered in determining the reasonableness of
rnil enrrier rates. For pur|>nses of only this proci*eding product
competition is defined in the amendment. This, definition is not in-
tended In lie taken into account in nny other Copvmission nr court
proceeding dealing with competition from alternative snarers or
eypos of commodities. The amendment provides that on (lie Imsis of
the study the Commission mny find that in determining the reason-
nbleno.ss of a rate, product competition should he given Ihe same or
greater weight than in current proceedings nr proof of product
competition should lie given greater nr conclusive weight
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The section is not to lie construed as requiring nny change in the
Commission's present standards concerning reasonableness and is
not to influence in any way lInlmeaning of market dominance.

The House amendment also require*? 'lie Coe- niissiem to submit
to Congress within three years or the ePiertive * ' of lhe Art rec-

ommendations as to the threshold level 'for 0 ton jurisdiction
over tlie reasonableness of a proposed rail [ a

The House amendment also requires llu; nission within
ISO days nfter the effective date or tlw Ac! standards lor
determining wluit constitutes odequate VI- under section

107111 of the Act nnd to r"/)t' to (hr C'oi.greJs, within IPO days
nfter the effective elate nr | nnnunlly t/hereafler. which enrriers
were earning adequate rev?. ,urs.

The House nmendment .-.kps the rnil carrier rnte level result-
ing from any ense pendirf in nny Federnl court on duly 22, 10HO
tf>c base rnte for purpo* i of determining permissible rnte in-

creéisef. . _ . _ o _
onférence substitute —7 .ic cr.inforc.ice sul'sliMite ndeipls the prev
vision from the House ami Intent requiring lhe Commission to ini-
tiate a proceeding within i"0 dnys of the effective dnte of the Act
to determine whether mill tn what extent, product * npotitinn
should lie considered in determining (ihe rensonnhleuess o.f rail car-
rier rail's. The substitute amends Ill-' House amendment to under-
score the fart that the ICC proceeding shall not lie evidence in n
Commission or court p'enccedmg regarding the scope of lThe mai'-el
dominance concept.

The Conferees ir.tend to exclude from nny rule adopted under
this subsection existing supply contractu, or for two years, which-
ever is less The Conferees also ir tend that 'lie Commission, in its
rnb' io.-.kmg, look at the existence of long ler-, contracts in deter-
mining how to apply product ehmpetitiiin. Product roui]H<liliiin
means the availability tu a consignee nt a com]ietitive i.'elivered
cost anil in sufficient gminliliei nf products or commodities which
lire of lhe some typo as the commodity or product to which the rnte
applies without regard lu whether such products nr commodities
are available from the same or a different origin as those to which
a rale applies Tn example of where product compelitinn does not
exist is a situai. iin which a particular automobile company man-
ufactures bumpers nt Plant A and ships them tn ils Plant |l for as-
sembly because it cannot use another automobile company's bump-
er*

The Conference substitute nmends existing Section |070-|(iiX'.!| of
Title it clarifying that the Commission has the authority In revise
ils standards and procedures for determining revenue ndequary as
necessary; hy directing the Commission to conclude n proceeding
under Section 1U70-t(axX2t within ISO days nfter the effective dale i>r
the Act; and on the basis of standards and procedures under Sec-
tion 10in ilaHZI to determine which rail carriers have adequate rev-
enues within IHO dnys nf the effective date ol 'h- Act anil nn nn
annual basis thereafter

SECTION 200—INFLATION-RANF-tl INCREASES

Sennle bill.—The senate hill provides n free zone for lhe recov-
ery of inflationary cost increases
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Houue amendment.—The Mouse nmendment nllows lhe Commit
eion t/j establish a percentage rnte increase or rate index for rail
enrriers in order lo compensate for inflation. Such percentage in-
crease or index may bo applied carrier by carrier or industry wide.
The percentage rnte index allows the Commission to establish a
range within which carriers mny incrense rales differently for dif-
ferent_ commodities, hut recovering no more than total inflation.

Conference substitute.—Thci Conference substitute provides that
the Commission mny establish a |iorrer,fnge rnte increase or index
lo allow enrriers to cover inflation. Such nn index nr percentage
may not he necessary, aince carriers will be free to recover inlin-
tion on individual rntes without challenge In the event that carri-
ers find they are unnble to keep up with inflation, nnd the Commis-
sion believes thnt it mast prescribe a genernl mechanism to allow
carriers to cover inflation, thic percentage increase or index is nl-
lowed. The provision makes specific reference to the policy section
of the Act which discourages the automatic po-s-through of infin-
ition through increases of general applicability.

Under this provision, Inc Commission is nllowed to establish n
range of permissible increases, nnd the carriers mny take increases
within that range. The total incrense in rovenue mnv not account
for more thnn is necessary to cover the lotel of inflationary cost
"increases.

SECTION 207— INVESTIGATION AND SUSPENSION OE RATES

Senate bill.—The senate bill requires the Commission to com-
plete k proceeding when a suspension has occurred within five
months, unless il reports lo the Congress thnt it is iinnblc to do so,
in which ense it mny take nn additional three months.

House amenément.—T‘Ee House nmendment requires the Com-
mission to act within five months iT n suspension has occurred, nnd
provides nn additional 3 months if the Commission reports to the
Congress that it is necessary. The Mouse nmendment also revises
the stnadnrds under which the Csmmission may suspend a rale hy
adding the word ‘'substantially” lo the requirement Hint tbe Com-
mission find that it is likely that the complainant will prevail on
the merits and by adding u new standard which requires the Com-
mission to find that because nf the peculiar economic circum-
stances of the protestunt, he is not protected by the refund provi
sions. The burden is on the protestnnl to prove that the standards
nre met.

The Mouse nmendment. nlso provides lor nn accounting nnd re-
funds to shippers where a proposed rale increase is suspended, and
to rail carriers if the proposed rate increase is sMS]tcnilcd nnd Inter
found to lie reasqnabple.

Conference substitute.—The Conference substitute adepts Hie
Mouse amendment with N modification with respect lo refunds. The
substitute makes suspem'ion more difficult.

SECTION 20R— CONTRACTS

Sennle bill.—The sennle provision clnrifies llie status of contract
rale nnd service agreements in nn cllort tu encourage carriers and
purchasers of rnil service to make widespread use of Sucii agree-

4130

XTACCKI.'S ItAll. ACV OK I>H
IM. fill4-IK
Ipage W]

menls. In addressing concerns of smnll shippers the .Senate previ-
sion also limited lhe percentage of equipment n rnil carrier could
dedicate to contract service. This limitation was designed lo insure
that .lie carriers always had sufficient equipment to meet common
carrier obligations. The Sennle bill limits the number of enrs a car-
rier can dedicate to conlnet service tn 3r>percent nr tbe enrriers’
capacity by major car lyre A further limitation wns imposed on
large ship]>ors. ngnin lo pre.lect the smnll shippers' ability io obtain
sufficient cam, with ies]Mfl to contracts between Clnss | enrriers
nnd shippers which originnte nn nvernge nf 1,001 cars or more per
yenr by major enr type during nny preceding three year period, nor
more than 10 percent or that coverage cotild lie used for contracts.
The remainder of the shipper’s enr needs would lie supplied by the
carrier under lhe common enrrier obligation ns with all other non-
contracting shippers. The smaller shippers, i.e.,, one who originates
less than 1.000 cars per yenr (based on a 3 yenr nvernge prior to
th;1contracting period! could contract for 100 percent of the ship-
per's needs.

Further, the Commission may order a rnrrier lo provide rntes
nnd services similar to those in nny contract which it finds lhe ear-
lier did not make nvnilnhle to <similarly situated shipper.

House amendment—The Mouse amendment pernuls rnrriers to
enler into contracts wilh shippers. Once npproved, a contract is not
subject to challenge.

First. enrriers mny enter into contracts filed wilh Ihe Commis-
sion (along with summaries to he made public) unless the Com-
mirslon finds that the contract unduly impairs lhe ability or lhe
carrier lo fulfill its common enrrier nhligntion lo a complaint, un-
reasonably discriminates against a port or, in the rase of agricul-
tural commodities, the carrier hns unreasonably discriminated llul
complainant a similar contract under similar conditions or the con-
tract constitutes n destructive competitive practice

Second, the Commission mny begin nn investigation within 35
rinys of the filing nf n contract on its own motion or on compliant.
The Commission halt 30 davs following Ihe initiation of a proceed-
ing lo approve lhe contract. If the Commission fails to act, then the
contract is approved.

Third, if Ihe Commission determines thnt n carrier has refused lo
provide na agricultural shipper wilh n similar contract, the Com-
mission mny order the enrrier to enter into such a contract wilh
appropriate adjustments.

roilrtli, once n cnntiVicl has been npproved by the Commission,
the Commission may tut require violation nf the contract except to
require compliance under lhe Commission or any court under the
provisions of this subtitle. The exclusive remedy for broach of n
contract entered into i mler lliis section is an action in a Stale nr
tl S. district court, unless the parlies otherwise agree.

Fifth, during the firs, thrir years nfter passage of the Ael, a car-
rier may enter into contracts for the transportation nf agririiltural
commodities involving the utilizelinn of enrrier ovvned or leased
equipment not in excess "T 11 .cut nf the rapiiclly of such carri-
ers' owned nr leased eqi<i> rr.ftnt by major car type, exre it with ri e
s|>oct lo a [ <rtrnct with a shipper tf over 1.0(10 enrs oi more |ier
year for the prior three years in whicn case the carriei mny con-
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tract for more thnn 10 |K'rcont or the nverniic equipment utilized in
the three yenr period. The Commission mny raise these limits.

Conference substitute.—The conference suhslitute adopts the
Senate nmendment with several changes. The |>crrcntngo ol limita-
lion on cars for contracts for agricultural commodities, is expanded
to include forest products nnd na]HTr nnd is not limited to three
yenrs afle,r passage of lhe Act. However, lhe Commission, as well
ns nny olh-rr party, mny initiate a proceeding to modify this |>er-
Cn]llnge limitation. Unreasonable diseriminntion with rcs[>ect to ag-
ricultural, forest product or paper shippers is defined for purposes
of this section as thnt term is used in section 107-11 of the Inter-
state Gmiinerre Act. A similar provision with respect to iiorls from
the House nmendment is retained. The conferees stress that the es-
tnblishmont of contrnct rntes is n significant aspect of lhe new free-
dom allowed to carriers to mnrk't rnil transportation more effec-
tively. Therefore, the grounds for approving contracts hnve lieen
intentionally limited.

The provision establishes a separate class of rail service nnd
thereby makes enrriers entering into such contracts Imth common
enrriers and contract enrriers. Once a contrnct is npproved by llu*
Commission or goes into effect because tlie Commission .ins not
ncted within the specified time limits, the service provided under
the contrnct is exempt, subject to Ihe specific limitation of section
1112H, from e.l regulation nnd all nf the requirements of (he Inter-
state Commerce Act. However, the Commission is given the spetilic
authority to limit the right of a rnil enrrier lo enter into future
conlrncts if it determines that such addilinnnl contracts will imiiair
tlie ability of the rnil carrier In fulfill its common enrrier nblign-
lions under Section 1l of the Act. Once conlrncts nre npproved
under this section, they nre to be enforced in the courts nnd not nt
the Commission

Shippers who do not elect to er..nr into contracts, or nre unable
to do so, ore assured Hint carriers will have the same coinmnn car-
rier obligations ns in existing Inw. The percentage limitation on
equipment for ngricultiirnl commodities, forest products nml paper
result from problems experienced in providing adequate numtiers
of cars for the shipment of these products and nre intended to
ensure thnt a rnrrier can meet its common carrier obligations
These limits nre lo npply to nny type of car which could prnclicahly
Ik* usid for shipping agricultural commodities, forest products ur
paper. However, they nre not intended in nny wny lo imply a limit
nn n carrier’'s nhility to contract with respect tn other ly|ies of
equipment.

While the Conferees intend In encnurnge shippers to contrnct
they recognize the difficulty thnt smnll ship]M*rs mny have ill nego-
tiating contracts, nnd therefore, the Conference substitute adopts
the Sennle provision establishing a railroad contritel rnte advisory
service. The Conference substitute nlso includes the Sennle provi-
sion which gives (he Conmissitin lhe ability to order n carrier lo
provide rates nml services similar ti- "hose In nny contract which it
finds the carriers did nut mnke nvni- to to similarly situated agri-
cultural shippers, finally, the Conferr re substitute includes a |«
vision which nllows ngriculturnl sliip]h rs tn challenge a contract on
the grounds that the proposed contra't constitutes a destructive
cniigietitive practice. It should he noted that these provisions were
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included in recognition of the fact that smaller shippers nrp per-
tirularlv concerned about the market |Miwer of their larger cnin]>et
itors oner the contract rale provisions nre put into effect 1l is tlie
intention, of the Conferees that the Commission cnrefilly review
this asp*ct of thr competitive situation in approving coat mcls.

The existing federal antitrust Inws npply to this section

section inNns—demand sensitive rates

Senate bill —The senate hill amends it U.S.C, 10727 to provide
for the filing of n demand sensitive tariff il? r<*psnnse to explicit or
anticipated fluctuations > '—mod for roil services. The tariff
would apply to n specif, u me 'nt nnd would include n mini-
mum nnd minimum rnle. subject to innximum nnd minimum rnte
regulation. The Sennte hill siiecificnlly excluded grain from this

prr_lvision.

ouse nmrmtmrnl —The House nmendment repealed 40 U.S.C.
10727 liecnuse of the concerns raised by ngr. tulture interest groups
'iltoilt the wny demand sensitive tariffs had icen implemented. The
provision was originally included in llie -If Act to provide greater
car utilization hv encouraging rail shippers to ship in off-peak, low
demnnd Is-rlods. The repeal of the demand-sensitive Inrilf authori-
ty should not lie construed by llu* Cumm'ssion ns n resolution of
the enr utilization problems. The Commission hns other ways to
nhale the serious problem or the declining car utilization in the rnil

industry. .

&ontfre)fence substitute. —The conference suhslitute adopts lhe
House provision. Tin* conferees direct the Commission to explore
alternative methods of improving enr utilization nml making rnil
rond prices nnd services more responsive tn market condition" in-
stead of artificial regulatory restraints. However, Ilhe Commi-cuon
is on specific notice not to contravene tlie policy set out hy Con-
gress which is clearly In prevent demnnd sensitive rates hy nuy
means to npply to ngriculturnl commodities.

A letter from Chairman Unskins on the Commission's existing
nuthority in this nren is attached ns an nppondix.

SECTION 210—PHASEQUT OF CAPITAI INCENTIVE IIATF.S

Sennle Intl.—The sennte hill repealed 111 U S.C 1072!!, which pro-
vides that if n capital incentive rate is approved by the Commis-
sion. sin'll rote not he found unreasonable nr discriminatory for fi
yeonv A cnpitnl incentive rnle is Imsed on on investment hy a ship-
|HT, rail mail or interested third party «if $1 million nr m *i* in rail
related equipment or facilities. The intent of this provision was to
encourage the negotiation or rates rolled ing individualized nml in-
linvntive service and to create stability which would promote huge
investments. Itegninlory complexities nnd ambiguities hnve tins-
Irnled tin* intent of Iliis section. Moreover, the explicit ailthori/a-
tion of contructs innkes this section unnecessary. ( npitul incentive
rates filed not less than 110 days Icfure lhe date of enactment
would not hecoiiie effective, hut rates filed before that dale lemnin
rifecllve subject to the 5-venr limitation

House amendment—Tlie House nmendment repeals Ilu* capital
incentive rate provision, hul preserves nil capital-incentive rales
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from chnlleng- ns unreasonable- nr discriminnlory if filed prior to
the effective date of this Act. subject to the 5-yrnr limitation from
the dnte the rnle became effective, unless the pa;. “ ( -rwise
agree. The Commission mny. during the periml the rnte is in , feet,
order the rate revised to n level equal to the incremental cost of
foviding the transportation, if the Commission finds thnt the rate

vel in effect reduces the_going concern value of the rnil enrrier

Conference suhstitute.-I'The conference substitute adopts the
House nmendment.

SECTION 211—PERMISSIVE LIMITEO ARLLITY

Senate hill.—The sennte hill amends 40 U.S.C. 10710 with re-
spect to released rntes. Under existing law. the Commission is mi-
tnorized lo permit released ri'TS in enses where rates based on a
declared or released value w> d he just nnd rensonahle under the
circumsfnnces surrounding the transportation. Under this section,
no carrier mny publish 'Ties based on the declared or agreed value
without specific nulht / from the Commission.

Under the .Senate hi  rnil carriers may establish released value
rntes subject to the provisions and procedures set forth in chnpler
107. The effect of this change is to authorize the filing of (V cli rntes
without prior Commission authorization. In many instances, ship-
pers hnve the resources to obtain insurnnce nt a reasonable price
nnd to hoar at least n portion of the risk of lost damaged cargo
Carriers and shippers should he nllowed to ngree nn a fair rale
which explicitly takes into nccounl the risk of loss or damage.

Itnil carriers should lie able to negotiate for the type of srrvire
required nnd the raie to be paid for that service li is with thnt
purpose in mind thnt this subsection has been ndded to section
107UO0—to permit the establishment of released rates ns an nildi-
tinrial aptinn nvnilnhle to shiigiers nnd rnil enrriers Full value
rntes will of course continue in effect for the use of those shippers
nml receivers which choose not to utilize released rnles established
nnd filed under this provision or ngree to other terms ns part of a
contract for services.

[tause nmrnilmrnt.—The House amendment provides thnt rail
carriers may establish rales fnr the trnns]iortntion nr property
under which the liability of lhe carrier for surh property is limited
to n value established hy a written declaration nf the shippers nr
hy n written agreement between the shipper and earlier, and surh
ng'eemenl mny provide for a specified deductible fur nuy claim
against the earlier fur loss nr dnmage to the property or delay in
the transportation of surh property. The ability In use released
rales inrhtding the deductible in an agreement, gives both the ship-
IMr nnd carrier greater fier.ibilitv with respect to negotiation of
rates without hnrrassmeat and delay at the Commission.

The Ilimine nmendment changes provisions of the Cnrmnrk
Amendment, 40 U.S.C. 11707 concerning the availability nf s|M*rinl
damages, comparative negligence standards for liability nnd lhe
time periml when rtaiins must he filed with the carrier and where
netiom must he instituted ngninst a carrier under the Carmack
Amendment. .

Confemlce SUbStItUte,—The Conference substitute adopts the
House provision with resp *t lo released rnles, incluiliag deductI-
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hies, hut drops the references to the Carmack Amendment, except
for venue provisions. Il ndds a study with respect to the need for

the Carmack Amendment At the insistence nf several shipper
groups, explicit statutory language prohibiting special damages was
eliminated because s|s*cinl damages nre not permitted under the
Cnrmnck Amendment

A provision regarding the changing of the existing case Inw that
makes the railroad a'oiost striclly liable, unless il can establish
that il was neither egligent nor nnl Jinble under certain recog-
nized nbsolute defen rs. was d-opped and has lieen included in the
studv. While the st* dv is lieing completed, enrriers nre not prohib-
ited ft. — arguing >. the courts that the Cnrmnck Amendment wns
intended si. common Inw standards nnd therefore, a com-
parative negligence standard ought lo he adopted.

The Conference substitute adopts the House amendment with re-
spect to changes in venue for Cnrmnrk Amendment cases. Hereaf-
ter, cases mny only lie brought in the court having jurisdiction over
the originating enrrier's point of origin, against the delievering car-
rier nl a court nl the principal place of business nf the person enti-
tled In recover ngninst the carrier or having jurisdiction over lhe
point of destination, or against nn originating, intermediate or
delivering courier in a rourl having jurisdiction ovcs thr point
where the h .<snr damage ii alleged to hnve occurred. lhcause ex-
isting law (periods an action wherever the enrrier operates venue
is virtually uncontrollable anil frequently, inconvenient.

The Carmack Amendment was eivictcd nl n different time with
different factors affecting rnil enrr ers. Among other issues, lhe
studies should examine whether s|>ennl damages are being recov-
ered from rail carriers, nnd, whether rail carrier ougld P he re-
sponsible for such damages in lhe absence #® j rlear showing, hy
written agreement, thnt the enrrier was made aware of certain
foreseeable risks and hnd an opportunity to innke appropriate ar-
rangements.

Similarly, tin* studies should consider whellier it makes sense in
I9HO lo hold a carrier liable for 100 percent of the damages even if
Ilie enrrier wns only 10 percent nl fault. Current law makes n car-
rier telnliy lie,ole unless lhe enrrier can slio.v timl il was complete-
ly free from fault and that the shipper's negligence was the sole
cause 'if llie damages The study should consider whether it is up-
pre.jirinle to follow the recent trend among the stales to adopt com-
parative neg.lige.ic? standards, requiring each pnity tn lienr the
costs of its own negligence. More than ii majority of slates lun de-
parted from prior law Junking liability nn all ur nothing idle.na-
tive The study should determine whether similar policy goals
would require similar legislation with respect to common cnirier
obligations.

Tlie studies should nlso address other Issues raised liy Ihe Car-
mnrk Act, including the recovery of attorneys’ fees, appropriate
time limits, lhe feasibility of a "no-fault" system, ami proper venue
requirements

RECTUM 212—RATE IIISCIIMINATION
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House amcnilnirn.—The House nmendment amends section
107-11 to stale thnt differences between rntes, rules, or practices
which result from different services do not constitute a violation of
this section. The nmendment specifically exempts surcharges, ap-
proved conlrncts, separate rales for distinct services under 10728,
rnil rntes applicable to different routes nnd customer solicitation
expenses from being challenged ns discriminatory The Commission
retains its existing authority to regulate rnle relationships between
nnd within ports.

Conference substitute.—The Conference substitute adopts the
(louse nmendment. The Conference substitute will help ensure
that, with the exception of the right of ports to complain of unjust
discrimination between nnd within ports nnd the special remedies
provided for eertnin unjustly discriminatory conlrncts in new sec-
tion I0iS!l, claims of unjust discrimination mny not bo used to
hamper the development of sound economic rnte nnd service rein-
lionshipn. The*conferees nlso expcvt the Commission to exercise its
remaining [lower under section I()7<fl only where il is needed to
prevent abuses of market power where diseriminntion ennnot be
justified by differences in demnnd for services or costs.

_The conferees intend thnt the reference to separate rnter, or dis-
tinct rnil services in this section shnll not nffect the WiChIta doc-
trine.

section U s—Kxr.MpTio is

Senate hill. —The sennte bill nmended section 10.1if)i to provide
thnt, where nny provision of the Interstntr Commerce Act is not
needed to protect shippers | am the nbir-o of market |[Hiwer, the
"limited scope" restriction in the origin'll section IliriOfl would not
apply. The Sennle bill nlso removed the requirement lhnt n pro-
ceeding be held in nil enses hefoie nn exemption is granted.

The Sennle hill requires tbe Commission to provide nn exemption
from regulation when il rinds Ihnl regulation is not necessary to
enrry out the transportation |K|I|ey nnd the transportation or serv-
ice is either of limiled scope or regulation is not needed to protect
shipjiern from the abuse of market imwer The Commission may
not issue an exemption which will substantially lessen competition
nnd coordination I>elwcnn water nnd rnil enrriers No exemption
order shnll o]ierate to relieve railroads of their common enrrier lin-
bilily for claims under ) U.S.C. 11707.

House amend/urnl.—The House amendment amends section
10505 of the Interstate Commerce Act and provides Hint the Com-
mission shall exempt n person or trnnsnction from one or more pn*
visions of the Act where il is not necesnnry to enrry out the rnil
Irans] Hirtntion policy nnd where (1) lhe trnns|>ortntinn or service is
of n limited scope or (21 the npplicntion or n provision is not needed
to protect ship]>ers or receivers where there is nn absence of effec-
tive competition or (I) whore there is effective competition. Tlie
ilous,- bill, like thr Senate bill, removed lhe requirement that a
proceeding be liel” n nil cases. The Commission is charged with
the responsibility of nclively pursuing exemptions for transporta-
tion nnd service thnt comply with the section’s standards.

The nmendment places certain limits on the (‘ommissiun’s au-
thority to grnnt exemptions, first, section 10505(0) provides con-
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crnctunl terms for liability and clnims consistent with section
117(17. This limitation does not afreet the ability of n enrrier lo
offer alternative terms nor give the Commission tfhe authority lo
r<»quire either nnv s|*'cific level of rnles or services based on Sec-
tion 117117, nor does it require the filing of those Iterms wilh the
Commission. Second, the exemption authority may not lie used lo
relieve a enrrier of its obligation to protect the interests of employ-
ees. Third, under section 10505(0 the exemption nuthnrily mnv not
lie us»d to authorise intermodnl ownership otherwise prohibited by

thij ti{le. . _ ) _

E'on erence suhslitute.—Tlie conference substitute combines the
Senate and House provisions. The bill permits exemptions wherev-
er regulation is nnl needed to prevent nbuses of mnrket |>ower. re-
cnrdless of the presence of elTecl've competition. The policy under-
lying this provision is that while Congress has been nble to inden-
tifv broad nrens of Commerce where reduced regulation is clenrly
warranted, the Commission is more cnpnble through the adminis-
trative process or examining specific regulatory provisions nnd
prat*ices not yet nddressed by Congress tn determine where they
enn I» deregulated consistent with tbe policies of Congress. The
conferees expect that, consistent with the policies of lhis Act, the
Commission will pursue partial nnd complete exemptions from re-
maining regulntion. The conferees anticipate thnt through tbe ex-
emption process the Commission will eventually reduce its exercise
of authority to instances where regulntion is necessary to protect
ngniusl abuses of mnrket jHiwer where other federal remedies nre
inadequate for this purpose. Particularly, the conferees expect that
ns .nnny ns possible of the Commission's restrictions on changes in
pr'.ces and services by rnil carriers will he removed and that tbe
Commission will adopt n policy of reviewing carrier nctime. utter
the fact to correct nbuses of mnrket power.

-'or these reasons we nlso expect thnt except to tbe extent neces-
smv to comply with subsections (el nnd (gl of section 10505 nl title
d> U.S C. ns amended by Staggers Rnil Act of I'IHE), nn exemp-
tion order issued hv the Commissim. prior lo tbe elfeclive dnte of
tin* Staggers Rnil Act of 1980 shall remain in full force nnd effect
unless revoked pursuant lo subsection (d) of section 10506 of title
<lll U.S.C. ns nmended.

SUCTION 211— INTItASTATE IATM

Sennte hilll—The Senate hill amends section 11501 to reaffirm
both that the Commission's power in this area is only ns otherwise
authoris'd by this title nnd that the States' |H>wer ennnot conflict
with lhe Federal regulatory scheme.

First, il amends section 11501 to limit the Commission s authori-
ty to prescribe a rate or effect other action which is inconsistent
with its tale regulatory authority ns limited by the ad

Second, it reaffirms thnt where the Commission has withdrawn
its jurisdiction to regulate, the State could not assume such juris-
diction. e

Third, it provides thnt to the extent States do have jurisdiction,
they nre to regulate in accordance with the transportation policirs
set forth in the net.
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Finnlljf. il shortens the time in which n failure liy the State to
net on nn intrastnte rale nllows Commission action.

House amendment.—The Mouse nmendment amends sections
11501. 101IKI, and 10.101 of the Interstate Commerce Act hy exempt-
inn rail carriers from the provisions of section 11.101(a) nnd by
adding provisions making the Commission's nnd certified States' ju-
risdiction over intrnstnte nnd interstate rnil carrier rates, classifi-
cations, rules nnd practices and thn remedies provided hy ihe Act
exclusive.

First, it amends section Il.LKIKn) of the Interstate Commerce Act
to exempt rnil carriers from present provisions lor Commission ju-
risdiction over intrnstnte enrriers.

Second, il amends section 11.101 by adding new provisions which
Eovidc thnt only Slate authorities whose standards and procedures

vc been certified by the Commission may exercise jurisdiction
over intrnstnte rnil rates, classifications, rules nnd practices. Intra-
stnte rail transportation not subject to the jurisdiction of a certified
Stale authority ir subject to the jurisdiction of the Commission. In
no event may n Stole authority exercise jurisdiction over general
rnte or infintien-based rnte increases. Decisions of State authorities
mny be nppealed to the (Commission if not in accordance with this
subtitle.

Third, it amends section I0IO.'Itn) to make explicit thnt where the
Inlcrstnto Commerce Act provides nn exclusive remedy, such
comedy is not in nddition to remedies under another Inw or nt
common Irev.

Finally, il nmends section 111101 by ndding n new paragraph pro-
viding thnt the jurisdiction nf the Commission nnd of certified
State t.uthorilies over rail transportation, ns well as the remedies
provided with respect to rnil rnles, classifications, rules and prac-
tices are exclusive. |

Conference substitute.—'The cConference substitute adopts the
House nmendment, except that the Commission's power to adjust
intrastnte rales ie relnined in the event thnt actions hy certified
states impose n burden on intrastnte commerce. The conferees'
intent is lo ensure that the price nnd service flexibility and .'eeve-
nuc ndequacy goals of the Act are not umlcrminrd by slate nv.ila-
lion of rales, practices, etc., which are not in accordance with rliese
goals. Accordingly. Ihe Act preempts state authority over rail rates,
classifications, rules nnd practices. States may only regulate in
these areas if they nre certified under the procedures of this sec-
tion.

The remedies nvnilnhle ngninst rnil enrriers wilh respect to rnil
rales, classifications, rules nnd practices nre exclusively those pro-
vided hy the Interstate Commerce Act, as nmended, nnd nny otlie-
federal statutes which nre not inconsistent with the Inlerstnte
Commerce Act. No stnle Inw or federal or stale common Inw reme-
dies are nvnilnhle.

SUCTION Jin— BUSINESS KNTKRTA"WMKNT RXI'KNSF.S

Semite bill. —No provision.

House ninrmImeid.—The House amendment adds n new section
107.11 to subelmpt/ r 111 of chapter 107 of title M U.S.C. to provide
tlinl business so'icilntion or entertainment expenses incurred by

4138

STACCKIIS ItAll. ACT 0K ItiXll
I "MK
Ipage >%7]
rnil carriers tlo not constitute i/legal rebates or discrimination, if
these expenses would be legal when incurred bv a non-Commission
regulated entity. The House nmendment treats rail enrriers in n
similar manner as other businesses.

To discourage excessive solicitation or entertainment expenses,
these expenses nre not to he taken into account in determining the
cost of service or the rale bnse for rnte regulation purimsos.

Tlie Commission is directed to institute n rulcmnking proceeding
to establish standards nnd guidelines for authorized expenses under

this section. .

50neference substitute —The conference substitute follows House
nmendment. It amends Section 107.11 or Title d!) U.S.C., which was
ndded by the Motor Cnrrier Act of [tIRO, hy striking out "other
than trnnspe.cation by rail”. In nddition, Sunsection (b) or Section
21.1 makes clear thnt Section 107.11 should Int construed so ns to in-
clude an; permissible business expense that wns incurred prior to
the effective dnte of this Act (other thnn expenses on which n pon-
nlly has been paidl or that is incurred on or after such dnte.

SF.CTION 21R— FFFICIFNT MARKFTINI3

Sennit bill—The Sennle bill amends -1 U.S.C. 107(22(cM3t to
permit new or increased rntes to lierome effective 20 dnys after the
notice of such rnte is published nnd filed, hut delayed the effective
dnte of this change for 00 dnys. The Senate hill also lenves ron-
tracts nnd demand-sensitive tariffs subject to the provisions of ex-
isting law that require thnt tariffs shnll not liecome effective on
less than .70 days notice,

|T0 ise amendment.—The House amendment reduced the period
nfter which tariffs increasing rate? can liecome effective to 10 duvs
nnd the period after filing tnriffs which reduce rales can become
effective to 1 days after filing. The house nmendment nlso permits
the Commission to reduce llie notice period if cause exists. The
House amendment establishes n separate filing procedure for con-
tracts in the contract section.

Conference substitute.—The Conference substitute permits tnriffs
increasing rntes to become effective lijion 20 dnys notice and tariffs
reducing rates to become effective Ujwn 10 days notice. The Confer-
ence substitute does not change existing law which permits the ef-
fective dates of tariffs to he reduced upon cause shown.

SF<?TUIN 217—JOINT RATFS

Senate lull.—The senate bill authorizes n carrier to publish n
sutchnigc without the concurrence of other carriers if (lie sur-
charge is npnlied iu equal dollar nmonnls to all of the routes par-
ticipated in by thnt enrrier between the same points lie 1 if nil in-
crease in joint rates, to all of its competing sui-1 ' routes be-
tween each such origin nnd destination. T'™j clie- in revenues
shall accrue solely lo lhe carrier applying the '...r" urge.

The proposing enrrier must give -11days’ until to other carriers
parly to tin 'oint rate.

A carrier which participates in any route subject to n surcharge
may hy tariff cancel the application of such surcharge to any route
if such carrier demnnsirntes thnt, under the applicable joint rnte
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without the surcharge or under n new lawful rate or division con-
curred in hy the carrier, the surcharging carrier's revenues fnr ils
participation over such route nre less than 110 percent of its vari-
able costs

A carrier mny not apply a surcharge unless, for 1year prior lo
the surcharge, it has participated in ail increases in rates of gener-
al applicability agreed lo hy other parties to the rates.

Only the carrier proposing a surcharge shnll he required to
defend the surchnrge. and the lawfulness of the surchnrge shall he
determined without regard to the amounts received and the serv-
ices performed by other carriers party to the joint tariff to which
the surcharge is applied.

A rnil enrrier mny, without the concurrence of nny connecting
rnil carrier, publish surcharges applicable to traffic originating or
terminating U|mn nny line of rnilrond originating Nnd terminating
less thnn 1l million grass ton miles of trnific per mile in Ilie most
recent cnlendar yeor for "which traffic data are available if. prior lo
the npplicntion of nny such surchnrge, ihe through chnrges applica-
ble to trnlfic to nnd from nny such line do not provide the sur-
charging carrier revenues adequate to cover Kill percent nf the rea-
sonably expected rosts lincluding the cost or capita!) of continuing
lo opernte ihe line involved. The change in revenues resulting from
nny such surcharge slinll nccrue solely to the enrrier applying the
surchnrge.

A enrrier mny cancel Ilhe npplicntion of a joint rnte to nny
through route without the concurrence of nny connecting carrier
unlrss nnolher enrrier pimy lo the rnte over that route demon-
strates that the canceling carrier's share of revenue under ,'he can-
celed rnte is not less than IlIl) percent of llie canceling carrier's
vnrinble cost of providing service over that route.

The enrrier would be required to provide nn estimate to cinss 111
enrriers or other parties upon a showing of good cause in develop-
ing necessary data to challenge surcharges. The Commission's Spe-
cial Council is authorized to assist class Ill carriers in artions
brought under this section.

House nmendment. —consistent with the goal nf preserving n fi-
nancially stable, private sector rnil system set forth in section Il of
the nmendment. section MJl establishes procedures liv which rail
enrriers which do not earn adequate revenues under existing joint
rntes and divisions can surchnrge such rales nr cancel their appli-
cation to particular routes without the concurrence of oilier carri-
ers. The purpose of this section is to insure thnn no rnil currier will
bo compelled to enrrv goods unless ils sluire of the revenues from
the joint rate, including any surcharges, is nt least 110 percent of
the enrrier's vnrinble cost of providing the particular services in-
volved In nddition. for light density lines owned hy n single carrier
.==llich carry less than It million grass ton miles per mile nf traffic,
this section nllows such n enrrier to apply surcharges to recover in
{_ull its reasonably expected costs or providing services over such
ines.

With res]H'ct to ii particular route to which n surchnrge hns hern
applied under suhsi 'tion (ill or lo which the application of n joint
rnte has been cancelled, seciion HOl nllows connecting enrriers who
participate ill the route or shippers who demonstrate lhnl they
linve no competitive alternative to the route to respond to provide
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revenues lo the surcharging nr canceling enrrier in excess of 110
percent or that carrier's variable cost. Alternatively, the connecting
enrrier may agree to a new division or new lawful rnte or the carri-
er or a shipper in an affected route may Jielitinn tlie Commission lo
establish a new rnte which is sufficient to produce revenues equal
lo 110 percent of the vnrinble cost to llie enrrier proposing the sur-
chnrge or cancellation. Under either nlternntive, the surchnrge
would be cnncclled or llie npplicntion of tbe joint rule continued Tor
thnt pnrticulnr route. A surchnrge to n light density line mny be
challenged by n shipper who hits no competitive nlternntive to such
line on the basis that the revenues generated exceed the surcharg-
ing carrier’s reasonably cx|iected ccsts of providing services over
Ilie pnrticulnr line nr Hint the shipper is bearing nn unreasonable
proportion of the reasonably expected costs. Spec.'nl provisions nre
nlso included in section HOl to protect class Il carriers from unfnir
competition a» n result of nction token by nnollicr carrier under
this section.

AECriON-nv-SKCTtON Analysis

Sertinn 101 This section ntnrnds chnpter 107 of title I!) by adding
n new sertinn It)7ll.in which provides standards nnd procedures for
surcharging nn existing joint rnte or for canceling the application
of n joint rnte to a particular route lo incrense revenues for rnil
cnriiers earning inadequate revenues from existing joint rates nnd
divisions.

Subsection (a) nulhoriz.es n enrrier to apply n surchnrge increas-
ing or decreasing 'lie joint rnle for n particular movement between
two points without the concurrence of other parties lo the joint
rule provided llie surchnrge is npplicd in equnl dollar nnioutiL- lo
all routes for the movement under the joint rnte in which Ihe stir-
charging carrier participates nnd. if the surcharge increases llie
rule, to nil single line routes of Hint carrier between the same
isiints. A connecting carrier may cancel lhe npplicntion of n sur-
charge lo n route in which il participates hy demonstrating that
lhe surcharging carrier's revenues over Hint route without the sur-
charge exceed lit) percent of the surcharging enrrier's variable cost
or hy putting into effect n new division or n new lawful rnle which
provides the surcharging enrrier 110 perrenl of ils vnrinble cost. In
nddition, n shipper showing Ihnl it has no competitive alternative
lo iliat route nnd a carrier in the affected route, mny petition lhe
Commission to cancel the application or a surcharge tn a particular
route by showing thnt the surcharging carrier s revenues wilh the
surcharge exceed 110 percent or vnrinble cost. The Commission
must then authorize the surcharging carrier to npply a surcharge
sufficient tn generate revenues equal to 110 percent of the sur-
charging carrier's variable cost. The right of surchnrge may be ex-
ercised hy a particular enrrier only once n yenr for n particular
movement nnd only if lhnt enrrier lias participated in nil generally
applicable rale increases to that Joint rule fur one year prior tn the
surclinrgo.

S".'/section (b) authorizes a surcharge applicable lo traffic which
orginnles or terminates upon a light density line, owned hy a
single carrier, which enrrries less than .1 million gross ton miles of
trnific per mile per yenr. The surcharge mny he nppl«*d (in differ-
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cnt amounts to different trnffic in order tn optimize market rcin-
tionnhi>s If necessary) Whenever the revenues ynder existing rnles
do not cover 110 percent of the enrrier's vnrinhle cost of transport-
ing trnffic to or from the line plus 100 percent of the enrrier's rea-
sonaply expected c?sts (includinR t,h?1 cost of cn,pﬂnl% of operntinR
the line, A shipper located upon n light density ling to which n sur-
chnrR0 |s,fapp,|ed mny petition the”Commission Tor two kinds of
relief; (It it 1t is established thnt the revenues generntnd by the sur-
%,hurRC pxceed 100 ge[cent of the vnrinble cost ?f IrnnsgortmR trnf-
ic to nnd from the line plus nil the reasonahly expected costs of
conlinuiitR to opornte the line (includinR normalized mnintennnce
nnd the replacement cost or equipment), the Commission mny
reduce the surchnrRe lo the level needed to Renernte such rev-
enues; nnd (2) 1f it is esinblished thnt the complniniiiR shippor
would, by virtue of the surchnrRe, benr nn unreasonable prq?ortwn
of the reasonably expected costs of operntinR the lipid densu( ine,
the Commission” mny reallocate the surchnrRe among the trnffic
orminniing or terminntink upon the line.

Subsection (c) authorizes n carrier to cancel tinlapplication of n
joint rnte to a pnrticulnr IhrouRh route subject to that rnte. An-
other enrrier participating in that route the Commission, upon
petition of n shipper having no competi‘.ve alternative to tbe route,
may, prevent (he cancellation upon tlr; snme demonstrnlion or by
put)(ItIR into effect tiie same typo of new rnle or division necessary
lo cnncol n surchnrRe under subsection (nl. When n cancellation is
prevented in this manner, the Commission shnll consider the can-
celling tariff under the proﬁ.isions of existinR law relative lo the
cancellation of joint rales. a cancellation becomes effective, tlie
cnnceliiiR enrrier may establish n local or proportional rale for Ihnt
movement. Any through rnle or which that local or proporlionnl
rate in a part will divide ns the separate factors of Ilie tbroURh rnle
nre made and not by prescribed divisions

No matter when a surchnrRe or cancellation is challenged under
this section, (be issue to be derided by the Commission is whether
the surchnrRe or cnnrelinlion met the standards of this section nt
the time it was filed nnd not nt the time il is rhnlleiiRcd.

Subsection (dl provides that revenue changes resulting from sur-
charges shall accrue to the surcharging carl'liler. Upon demountra-
tine by an intraterritorinl connecting class carrier particularly
in a surcharged route, nnd in the absence of any increase in the
Jnint rnte, revenues resulting from a surcharge under subsection till
in excess of lit) percent of vnrinhle cost ovm that route will lie di-
vided with intrnterriurinl connecting class cnt Hers In Thnl route
on the basis of existing divisions. This section dm not apply to rev
onues resulting Irom the diversions to n fine but only to revenue
directly accruing from the surcharge.

.Subsection to) provides that, when a enrrier puts into effect a
new rale or division iu order to prevent n surcharge or cancellation
from Inking effect over ii particular route, other carriers ci.n re
quire similar concessions on other routes under lhe same joint rnle
in which they particpate, subject to the limitations set forth in this
subsection.

Subsections Ifi through (lit set forth ancillarv provisions with re-
spect lo surcharges and cancellations regarding notice, elfect upon
other sections of title -I!), and access to infornitinn from the Com-
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mission regarding revenues nnd vnriable cost. In pnrticulnr, subsec-
tion (gl provides Hint, except where specifically provided in this sec-
tion. the Commission mnv not remedy a surcharge or cancellation
found to violate another section of title -1) in a wny which would
require a carrier to provide service nl less Ilian IlI) iiercent oT vari-
able cost tor reasonably expected costs in the case of n light density
line).

SLbsections (i) tlh ough 1k) set forth spi'cial remedial provisions
nvnilnhle lo class | rail enrriers relative to surcharges under sub-
section (n) or cancell Tons under subsection (c). These provisions
allow aggrieved class enrriers lo protest surcharges or cnncelin-
tions which nre alleged to be anticompetitive, which will unduly
affect the complaining enrrier's ability to earn nn adequate rnte of
return or which create unreasonable differences in existing rales,
in these limited circumstances the Commission may order relief
which requires n surcharging or canceling enrrier lo carry trnffic
at less than 110 iiercent of variable cost if il determines thnt such
relief is warranted by tbe public interest in preserving rail service
or ensuring competition among rail carriers.

Subsection (! requires the Commission, upon petition by n par-
ticipating class ”ror “T rail carrier, to prescribe a new compensa-
tory through rnte when the npplicntion of njnint rate to a through
route is canceled under subsection (c).

Subsection Im) sets forth the method for determining variable
cost for purposes or this section.

Subsection (nl provides that lhe authority to make surcharges
under subsection ta) expires three yenrs after the effective dale of
the Act (unless extended for one nddilionnl year by the Commis-
sion), but that surcharges mnde before the dnte will continue to lie
Inwful.

HANATK AMKNIIMHNT TO HOUSR AMKNIIMF.NT— NO PItOVIRION

Cnilfetvnci' substitute.—The confere ice substitute adopts the
Mouse substitute, wilh modifications. Today, most of the property
transported t*v rail moves over through routes subject to joint
rnles, and tbe revenue derived from these movements is divided
among lhe participating carriers according to divisions generally
prescribed by the Commission. The existing joint rates and divi-
sions do not nllow some rail carrieia to recover even the variable
cost of providing transportation services on certain through routes.
Under existing law, unless all carriers participating in the joint
rnle concur, these rates and divisions can be changed only by pro-
tracted proceedings before the Commission

Two of the major problems caused by lhe existing joint rate
system are Itxi low rnte divisions ami n proliferation of uneconomic
routes protected by the archaic "commercial closing” doctrine

The Conferees intend Ihnt the conference substitute will alleviate
these problems in part by assuring that a carrier, with a minimum
of regulatory Interference will be able, by applying surcharges or
directly cancelling routes, to either earn revenues over all lilies
equal to or exceeding |1l percent of unadjusted KIM formula vari-
able costs or to close routes not providing this level of earnings
and. in lhe case of railroads earning less than adequate revenues
With lines carrying less than 1 million gross lon miles, lo cover all
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the costs of operating those lines. The same holds for rnilronds
earning adequate revenues, except only tvith respect to lines carry-
ing less than 1 million gross ton mill's.

With regard to esurchnri'es on lif'tit density lines, the conferees
intend that such surcharges may r.ot be imposed in a manner
which would require shippers to pay for extraordinary occurrences
(i.e. bridge washouts, landslides! iu n short |>eriod of time. The
Commission's proceeding should address this issue.

These provisions nre intended lo insure these results hul they in
no way imply nn intent on the part or Conferees that a carrigr's
existing rights under the Act to secure improved earnings over g‘
cific routes should lis limiled. The Conferees recognize thnt a carri-
er cannot remnin healthy only earning revenues at these levels,
but believe that nl this time ihe extraordinary provisions of this
Bcction are only needed to nttnin the revenue levels specified in
this section and that exi ting remedies, assuming the Commission
chooses to administer them in order to realize lhe revenue adequa-
cy goals of the Act, should he ndequnle to remedy other joint route
nnd division problems.

The key to the success of these provisions will be the ease with
which they mny be implemented by n surcharging or cancelling
carrier. The Conferees intend Ihnt ihe revenue levels guaranteed
hv this section lake precedence wherever possible lo competing
claims nml that only where action is essential to protect vital
public interests should (In' Commission or the Court act to frus-
trate the implementation of these provisions.

Administrative fensiliility is nlso lhe reason the conferees have
selected formula costs for use under nil provisions except where
otherwise specified; nnd the conferees encourage ihe Commission
nnl lo permit cost deludes lo delay Ihe policy of this Act that carri-
ers earn the full anil reasonably expected costs of providing service
on lines carrying less than !l million gross ton miles for revenue
inadequate enrriers and | million gross lon miles lor revenue ade-
quate carriers. Only if carriers are able to cover all these costs can
they ex]M'ci tn begin to invest to provide the service on which our
nation's commerce depends.

In determining which enrriers qualify as class Ill carriers, .'he
Commission shall exclude any revenues not earned from freight alt-
erations, specifically excluding revenues from passenger service.

All of lhe provisions as described In the House nmendment nre
nvnilnhle for class Il rail carriers.

KI.CrtilN 2tB — KXI'K.IHTK.II DIVISION OK IIK.VKNUKS I'l0CKKIINCS

Semite h Il.—The sennle hill amended section IH7lirilcHIl of Ihe
Interstate Commerce Act hy requiring the Commission lo complete
nil evidentiary proceedings to adjust Ihe division of joint rail rales
within nine months iT the proceeding is brought on complaint nr
within IH months il Ihi; proceeding is initialed by the Commission.
The Commisr.iun is required tn lose final action hy the IKIlIh day
after Ihe completion nl evidentiary proceedings unless the Commis-
sion requires mure time in which case it must report ils reasons to
Congress.

However, when the divisions proceeding involves a rail, and in re-
organization or a contention that tin* divisions nl issue do nnl rover
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the vnrinble costs of bundling the traffic, the Commission must
give tlie proceeding preference over nil other proceedings and must
take action within the earliest practicable time. In no event may
the Commission fail to act more than 100 days after (he completion
of the evidentigry proceedings.

ouse anirmiment.—The House nmendment is the same ns the
Sennte bill except it exempts division proceedings involving joint
rntes participated in hy class Ill carriers.

COHFEI’GHCE Su Stltu{e.—"l'he Conference substitute adopts the
Sennle provision, except that for n three-year |>erio<l the expedited
divisions provision shall not npply to cinss 11l carriers. The confer-
ees intend that the Commission will modify its regulations govern-
ing divisions proceedings lo insure that profiling requirements do
not fruslrnto tbe purpose of the Congress lo expedite divisions pro-
ceedings ns much as possible. The conferees also expect tbe Cnm-
mission to examine closely alternative means of dividing revenues
nmnng carriers in n manner which might better reflect market con-
ditions thnn the erode, across the board divisions which now npply
regardless of the specific economic conditions or the enrriers in-
volved and the mnrkcLs they serve.

8F.CTION 119— HATH nilllF.AUS

Smote hill—The sennle hill modified some of the activities
which a rate bureau may permit its members to engage in if it is to
be npproved by llie Commission.

First, intrastnte rates affecting interstate commerce mny lie set
collectively in llie same manner as interstate rntes.

Second, the extent of enrrier discussion of single line rales and
interline rates related to a particular interline movement i de-
fined mid limited.

Third, sound recordings or transcripts must be kept of bureau
proceedings, submitted to the ICC nnd mnde nvnilnhle lo nny other

federal agency wilh jurisdiction,

T‘FOUS@ %memlnlenf.—']sﬁo House nmendment modified Ihe activi-
ties which a rnle bureau mny [|>ermit its members lo engage in if il
is to lie npproved hy the Oimmissinn and its members nre lo lie
immune from lhe application of the nntitrust laws.

First, nil carrier may discuss, vote or agree on single line rales
proposed by another carrier. The Commission may allow surh dis-
cussions for general rale increases only if il finds Ihnl. the imple-
mentation of the limitation is not feasible.

Second, no carrier may discuss a joint line rnle unless it practica-
bly participates in (ho movement. The term "practicably partici-
pates" is to he defined hy Ilie Commission.

Third, alter January |, IHHI, or earlier, if the Commission de-
cides, unless the Commission finds it is not feasible, no carrier may
discuss a joint line rnle where there lire two routes between llul
same end points, except with ii rnrrier that forms part of a particu-
lar single route.

Until January |1, ItHIl, such carriers mny discuss general in-
creases fur joint rules and broad tariff charges, If the rate liuieau
has a special procedure allowing shippers to comment prior to lhe
tiling of the tarilf wilh the Commission.
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Fourth, employee protective provisions nre provided Tor rnle
hurenu employees affected hy (his section.

Fifth, in any proceeding iti which nn antitrust violation is alleged
concerning n rnil enrrier the party making the allegation shnll
hnve the burden of proving the violntion by clear and convincing
evidence. Proof of the violation may not rest on or he inferred from
evidence lhnt two or mor~ carriers acted together with respect to
nn interline movement and that one or the parlies look similar
action with respect to a competitive route.

Sixth, transcripts or sound recordings must lie kepi of bureau
meetings nnd submitted to the ICC nnd made nvnilnhle to other

federgl agencies with jurisdiction.

%nﬁercnce sub StltUtE—ﬁ]E Conference substitute adopts the
House nmendment with modifications. The Commission shall
define "practicably participate" for determining when n carrier
participates in n movement. The Conferees believe thnt rnilronds,
shippers. nr.d consumers will heniTil from increased rnil to mil
competition, nnd expect thnt the Commission wilj interpret the
term in n manner which encourages competition while maintaining
a rail system which lunclinns efficiently.

The Conference suhslitute extends the dale hy which the Com-
mission must eliminate general rale increases hy one year, tn Jan-
uary t, IHHL (leneral rale increases are also limited to inflationary
cost increases, little bureau discussions are limited to joint move-
ments where carriers have an actual interline movement hy Janu-
ary 1, IM i, unless the Commission nets sooner. Car compensation,
demurrage, and car allowances are not considered single-line rales

Tlie Conferees wish lo emphasize (hat nothing in the new law
will prevent a carrier from publishing broad territorial rnte
changes in a tariff.

llecnusc of the requirement the' e.'rrien concur in changes to
joint rates, carriers must talk to compeCitors about interline movi «
inrnls it; which they interchange. That rriJuirement could falsely
lead to conclusions about rate agreements that were lawfully dis-
cussed. To prevent such a conclusion the Conference substitute pro-
vides procedural protections about lawful discussions and resulting
rales. Tlie Conferees intend that these prelections iie construed to
insure lliat remedies for iinti-compelilivc activities remain under
existing laws.

suction aao—t.iiNtt and siiost hal-i. tiiansi'oiitation

ﬁ anle hill.—no provision

niiae ninenili nen[—The House hill amended section 107215 hy
limiting the provisions of existing law to rales applicable lo grains,
soybeans, rice or cotton or to situations iu which tin* Commission
determines that competition exists between rail and water carriers
mid the provisions nre necessary lo prevent noli competitive behav-
ior. The House amendment also repealed Itl72l!(c) wliieli limiled a
rail carrier's ability to increase a rate which Imd lieen previously
decreased lo meet water carrler competition.

Conference  substitute.—The cConference substitute repeals
1072(5(c). The conferees repealed this subsection in order to enrour-
nge flexible nod innovative pricing by railroads. The conferees' de-
cision to otherwise retain the existing section 111725 is not to lie
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construed to indicate thnt the Commission is not to take stejis con-
sistent witli the policy of this net to reduce bnrricrs lo mnrket-ori-
ented pricing without the need for prior Commission npprovnl.

SECTION 221—RAILROAD ENTITY

Senate hill.—The senate bill changes existing law to permit
easier entry, consistent wilh the Jwlicy of this Act to encourage
greater reliance on innrkelplncc forces thnn on government regula-
tion.

Under present law, the Commission mny authorize the construc-
tion of n rnilrond only if il finds that llie public convenience nnd
necessity "require or will lie enhnnccd" by (lie construction. This is
a more stringent test thnn thnt npplied to either the abandonment
of rnil lines nr mergers. There does not nppenr to he nny reason
why the Commission should apply a more difficult standard for the
construction of new facilities than for the nimndonmenl of old facil-
ities. The Senate hill changes the test npplied by the Commission
from "require or will tie enhanced" "require or permit".

When n rnilrond hns lieen |ssued a certificate of public conven-
ience nnd necessity hv lhe Commission nnd where the construction
or extension of that line would cross mini her carrier, it is unclrnr
whether the second rnilrond could block the construction hy refus-
ing to let the first rnilrond cross another carrier. The Semite hill
provides thnt when n railroad hns been issued a certificate of
public convenience nnd necessity, nn other railroad may block con-
struction hy refusing to let the first rnilrond cross its property, pro-
vided that the construction mid operation do not materially inter-
fere wilh the operation of the second rnilrond and Ihe owner of the
dossing line compensates the owner of the crossed line. If the mil-
roads crnoot agree on llie terms of coni]M>nsation, the Commission
mn cstiblish the compensation.

IfANSe ninenr/nient.—The House nmendment chnngos thn stand-
ard under -H U.S.C. IOflOI for tlie construction nr extension of a
rnil line frnm requiring tlie Commission to find that tlio "public
convenience nml necessity require or will Is’ enhnnced" hy the con-
struction or acquisition (or both) nml the operation of the railroad
line to requiring the Commission to find that the "public conven-
ience and necessity permit Ilhe construction or acquisition”. The
House amendment permits one railroad that has been issued ii cer-
tificate nf public convenience and necessity to cross the prn|H-ily of
another carrier if tlie construction does not unreasonably inti rfere
witli llie operation of the crossed line, llie operation does not irate-
rinlly interfere with the n]>erntion of the crossed line nnd the
owner of the crossing line cniigiensntcs the owner of the rr.isaed
line. If the carriers are unable to agree to lhe terms of o]s>ration or
roinpcntmtinn, either parly may submit the matters in dispute to
the Commission. The House amendment requires the Commission
10 impose employee protection under -lll U.S.C. 11'1-17 upon nnv rail
carrier pro]H)sing to both construct and operate a new riiilroiai line.
1 n rail carrier rearranges or adjusts its work force in anticipation
of n transaction wilh Ihe purpose of depriving nn employee nl liene-
fits under this title, the provisions of 'his title npply to such em-
ployee.
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Conference substitute.—Thr conference substitute ndopts the
House nmendment. hut makes employee pratedion discretionary
nnd drops the provision regarding deprivation of employee benefits
in anticipation of a transaction. The Commission does not have au-
thority over the construction, acquisition, operation, abandonment,
or discontinuance of spur, industrial, team switching. or sidetracks,
if the tracks are located, or intended to he located, entirely in one
state («!!! U.S.C. IIIO7L The Committee does not intend that new
subsections added to 4* U.S.C. IAOML shnll expand the Commis-
sion's jurisdiction. If the construction or extension of a line of rail-
road would be otherwise exempt under d!ll U.S.C. 10!lHI, there
should Ire no reason to obtain a certificate of public convenience
nnd necessity even if the constructing railroad reaches a voluntary
onreement to cross another carrier's line. Only if a dispute is sub-
mitted to the Commission would there he a need to obtain a certifi-
cate of public convenience nnd necessity. This certificate could Ire
sought nt the same time as the dispute is submitted to the Commis-
sion. The Conferees wish tn emphasize thnt if a certificate would
not otherwise be required under section 10*107, the certificate
should be issued routinely nnd that its purpose is O'- .0 a— zre Com-
mission jurisdiction under IODOKdr nnd 121 to nssu.e that the cross-
ing carrier has its right to serve a shipper sanctioned by the Com-
mission.

SECTION 222—SERVICE DURING rERIOIIS OE PEAK IIEMANII

%enate [ull.—bIn provision.

Inusc amendment.—The Mouse nmendment provides that a rail
enrrier may not he round to hnve violated its coinmon-cnrrier obli-
gation under -I') U.S.C. IllIIl to provide transportation nr service
on reasonable request if il fulfills its commitments under contracts
for the shipment or goods NTore responding to reasonable requests
for_service. .

Conference suhslitute.—The conference substitute ndopts the
Mouse amendment. However, this provision tines not nbrog'c the
power of the Commission lo refuse lo approve contracts on the
grounds that they will impair a carrier's ability to meet its
common enrrier obligation.

SECTION 22.1— ItEni'ltW Al. SWITCHING

Senate bill.—The senate authorized the Commission to require
railroads to enter into reciprocal switching where it finds such
agreements to he practicable anil in the pulilic interest In many
parts of the country, reciprocal switching agreements ore in effect
where carriers pick up and deliver traffic for other railroads. In
areas where reciprocal switching is feasible, il provides an avenue
of reliel for shippers where only one rnilrond provides service and
il is inadequate. The standard "practicable ami in Ihe public inter-
est" is the same standard Ihe Commission has applied iu consider-
in?;lwhether to order the joint use of terminal facilities.

O0US€ amendment.—The Mouse amendment in the same as the
Senate bill, hut permits the Commission in ils discretion lo order
protection for employees who nre adversely nllected hy a grant of
authority hy the Commission under this section
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Conference substitute.—Thr Conference substitute adopts the
Mouse provision. The Conferees note that the Commission should
use lhe “praclicabu- nnd in the public interest" standard even
though section 11122 has been expanded to include all facilities,
not just Ilhe joint use of terminals. The Conferees note that the
entry anil reciprocal switching provisions should not Ik? used to
nllow Class | carriers to force their wny into traffic originating or
terminating or. a Class Il enrrier.

SECTION 221— CAIl SF.nVICE COMPENSATION

senate Dill. —No provision.

House amendment.~-The Mouse amendment repeals section
IH22ihx2) which allowed the Commission lo impose incentive per
diem rates.

The llimse amendment nlso provides that when shippers enter
into nn agreement to discus* what they will propose lo charge rail
enrriers for the use hy such rnil enrriers of rolling stock owned or
leased hy such ship|>ers, they shnll apply to the Commission for nje
provnl of the agreement. The Commission shall npprove the agree-
ment only when il finds 'dint the making and carrying out of the
agreement will further the rail transportation policy in section
KHOIn of this title The Commission may require compliance with
conditions necessary to mnke the agreement further the rail trans-
portation policy. If the Commission approves lhe agreement, any
action hy a parly under its terms or the terms required hy the
Commission shall receive antitrust immunity under serlinn
11>7(li»nX2).

The Mouse nmendment also provides thnt where the shippers
who hnve entered into nn agreement approved hy the Comiuesinn
nnd the rail carriers proposing to use llie rolling stock owned or
leased hy the shippers cannot agree upon lhe amount of compensa-
tion to be paid for the use of such rolling slock, any party directly
involved iu the negotiations may settle the mntter hy submitting
the issues in dispute to the Commission. The Commission shall
render a binding decision on the issues based on a standard of rea-
sonableness. The Commission's decision may consider any past pre-
cedents on the history of the negotiations and must he rendered
within_ Ill) days of (he submission of the dispute lo the Commission.
Conference su%stltute.—The Conference substitute adopts the pro-
visions of the Mouse nmendment and adds a provision which slates
that the law in effect prior to lhe effective date of this Act wilh
respect lo the obligation of rail carriers to utilize rolling stock
owned or leased by shippers shnll remain in effect.

The conferees do not believe that the provision of an incentive
element on freight equipment is Ihe best means of attracting enni-
tal into the industry for Ihe acquisition of rolling stock Rativer, (lie
rental rate for such rolling slock should he sufficient to pay an rule-
quale return on investment, 'ithe conferees do anticipate, however,
Ihnt the Com*- "-ton shall continue to examine means (such ns
flexible car ‘lirct of making basic car hire more responsive to
market forces where this is possible without subjecting enrriers
which are forced to use cars received in interchange to unreason-
able rates.
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The conferees intend Ilint marketplace derisions govern the rnil-
rond industry nnd its relnlionship with shippers. Indeed this policy
is enuncinled in the rnil Irnnsporinlion policy. The conferees
expect thnt nntitrust immunity =2 granted under this serlinn con-
sistent with previous Commission decisions. The conferees nre
nwnre thnt shippers could hnve nntitrust immunity lo esinblish pri-
vnte enr-hire when participating in n Commission proceedinc nnd
do not intend Ihnl tliis provision shnll chnnco exislmc Inw in Ihnt
regard

If the Commission nllows per diem rntes below bnsic per diem
during periixls of surplus car supply, the Commission should nllow
rntes obovo bnsic per diem during |M?riods of shortage.

SRCTION 225— CAR tmi.IZATION

Senile bill.—The senate bill crenled n new section 10722 nr the
InteMIntc Commerce Act. This section proviiles lhnt rnil enrriers
nre fiee lo establish n special elective tariff which contains premi-
um freight rales for special services or levels of services that mny
be requested by a shipper. Throughout Senate hearings on rnil reg-
ulatory reform, testimony wns submitted hy many shippers who ad-
vised that they were prepared lo pay n higher rale for a higher
level or n more ex]ieditious service. This amendment will give those
shippers that option nnd, in turn, nllow Ihe rail enrriers lo increase
the utilization of their cars.

Essentially, this subsection nllows enrriers lo privide n more spe-
cialized service lo shippers who choose lo pay lhe premium rnle.
but the common enrrier obligation is not abrogated in nny wny.
This will insure that the shipper is still guaranteed the same level
of service lhnt he receives today. This subsection is simply nnother
option for the shipper and lhe rnil enrrier.

HouPe amendment.—No provision.
Conference substitute.— The Conference substitute adopts Ihe
Senr.tc provision, with nn nmendment.

SUCTION 226— CAR SRItVICR ORDKIIS FOn RXIOKNT CIIICtIMSTANCRS

Semite Nill.—'The semite hill limited (he Commission's nulhority
to issue car service orders under -lll U.S.C. 11122 in two wavs First,
the Commission would be restricted to emergencies "nr such magni-
tude ns to hnve subsinnlinl adverse effects on rail service lo lhe
nation or n substantial region of lhe nation". Second, the Sennle
bill restricted emergency orders to lll) dnvs, but permitted lhe Com-
mission to extend the order another (id dnvs if the Commission had
n proceeding to resolve lhe service problems which generated the
need Tor the emergency order on a more permanent basis. The two
restrictions were adopted based >.0 the belief Ihnl only real emer-
gencies should trigger such orders md that in the past, the Com-
mission has been far loo willing to issue car service orders in other
than emergency situations. The Senate bill removed Ihe limitntirr;
in existing law that the Commission may order only the joint or
common uxe of terminals, including mainline tracks for a reason-
able distance outside of those terminals. The Commission would be
permitted lo require Ihe joint or common use ol all facilities when
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it considers that n shortage of equipment, congestion of trnlTic, or
qualifying emergency exists.

QOUSG anientlimrnt.—The Iicuse nmendment limited the Commis-
sion's authority to issue car service orders under -ld U.S.C. 11122 in
instances where it finds n "shortage of equipment, congestion of
traffic or other failure in traffic movement exists which creates nn
emergency situation resulting in sulistantinl adverse effects of rail
service in tlie United States or a substantial region of the United
States". The House nmendment requires the Commission to find n
nationwide emergency or broad regional emergency Ihnl justifies
the extraordinary remedy of the imposition of car service orders.
The House amendment permits the Commission to extend such
orders beyond 21 days if the Secretary of Transmutation certifies
thnt n transportation emergency exists. The House amendment
permits the Commission when it mnkes the prerequisite findings lo
require the joint use of nil facilities, not just terminal nnd mainline
tracks n rensnnnble distance outside those terminals. This provision
will permit the Commission to effectively address genuine emer-
gency situations in nn ex]«*ditious manner without restrictions re-
garding the use of n railroad's facilities, including mainlines nnd
equipment by another railroad or over that rnilrond. This provision
specifically overrules the decision in Atchison. To/u-kn nml Snnln
Fe v. filz F. 2nd -IM (7lh Cir., liIHID. Wher the Commission
does require one railroad to use or go over another railroad's facili-
ties, the Commission shall require, lo the maximum extent practi-
cable, the use of employees who would have performed work in
connection wilh the, traffic subject to the nclion of the Commission.

Con?erence substitute.—The Conference substitute ndopts lhe
House provision, hut authorizes lhe full Commission niter a hear-
ing to aCcrmine that a transportation emergency exists il ' e
original lltldny order is to In? extended. The conferees empha
that the Commission's powers under this section nre extraordinary
nnd should he exercised only in genuine emergencies Some ship-
ping interests have expressed concern as to the scope of this sec-
tion. An important distinction must be borne in mind Section
11122 of title !l is being nmended as to the required regional or
national ty]M>emergency before the Commission can issue car serv-
ice orders, as well as lhe duration nml lhe scope of Ihe car service
orders.

The Conferees want lo emphasize that lhe provisions of section
11122 of title -lll of the United Slates Code ns to permanent rules
nnd regulations nn railroad car service nre undirected an | remain
intact. The importance of insuring nn n day-to-day basis the effi-
cient functioning of our umlied national rail system nnd network
remains. The Commission still retains ils power to issue permanent
mandatory car service rules such as those which are now in idfeet
nnd which goverrt lhe movement of rnilrond cars throughout the
country.

SUCTION 227— RMI'MIVFR TIOTHTTION

Semite lull.—No provision.

House nmemliuent—rhe House nmcrdmenl provided fnr employ-
ee protection, ns described iit -lll U S.C. 11217, to be imposed In
transactions involving transfers or Ihe operation of or over a debt-
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or's linos hv nriothcr entity under section U72ihi nf the Bankruptcy
Act nf 1SI7TH Thn provision puts employees of rnil enrriers which en-
tered bankruptcy after the elferlive date of the Bankruptcy Act of
1)7H in the same position ns employees of rail enrriers thnt entered
bankruptcy prior to the Bankruptcy Act of PI7X with respect to ein-
|:joyee pr lection. This provision is not intended lo chance existing
Inw with .aspect to either the priority or the timinc of payment of
employee protection in a bankruptcy proceeding

onference substitute.—The Conference substitute follows the

House provision.

section 22R—merof.hs ano other transactions

Senate bill.—The .senate bill would moke no chances in toe pres-
ent Inw with respect to major rnil mercers: the ICC would consider
such pro]xisnls under exislinc standards nnd procedures, and the
present time limit of about M months (which wns established hy
the -tit Act> would he retained. However, this section makes two
major chances in the present Inw under which IThe Commission is
required to consider all other reslructurinc transactions among
rnilronds (including the purchase or sale of assets, trackage rights,
nnd the like). These chnnges are intended to encourage the
rationalization nnd restructuring of the rail system through actions
less thnn merger.

First, the Commission would have to decide nn smaller irnnsnc-
tions faster than under present law. Present Inw permits the Com-
mission If. months to decide all such cases regardless ol their com-
plexity or importance. For transactions having regional or national
significance. this section would require Ilhe Commission to rench a
decision within lit mmtlis. For transactions which do not have re-
gional or national transportation significance, this section would
require the Commission to reach a decision within ti months These
deadlines nre, of course, maximum time limits nnd the Committee
believes Ihnt many applications can nml should he processed with-
out Inking the full amount >f time allowed.

In order to meet the deadlines specified in this section, lhe
number of factors the Commission must consider iu ruling on
transactions less than merger would he reduced. (The Commission
now applies the same test to all transactions as to major mergers.t
This section would require IThe Commission lo balance the transpor-
tation lienelits of the transaction against any anticompetitive ef-
fects. In addition, where the transaction is part of a restructuring
D‘eel previously approved hy tlie Secretary ef Transportation

er section -101 of the -til Act, the Commission would lie required
to give substantial Weight lo Ihe recommendations of the Secretary

Iloi/sr AMendment.—The House hill contains a provision relating
to the facials the Commission is required to consider whe i passing
on major mergers. The House provision would require the Commis-
sion to consider whether the proposed transaction would have an
ndyvcrse effect on competition among rnil rnrriers.

Con?erence substitute.—The Conference substitute Includes n
combination of the House nnd Senate provisions. The conferees
note that many transactions Tor which Commission npprovnl ir- re-
quired nre minor in nature and routinely approved. The Committee
believes that the Commission should focus ils attention on more
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important issues nnd judiciously use iLs statutory authority to
reduce the burden on all parlies linrludiiig a reduction in paper-
work) where approval is routinely and consistently granted.

SOTION 22— SAVINUS PROVISIONS

Senate Iull.—The sennle hill provided that a rail rnte in exist-
ence on the date of enactment ol this Act could only lk- challenged
ns lining not reasonable within 2711 dnys after ennctinent. Such rale
would not lie found not rensonahle if its revenue-lo-vnriable <ost
ratios did not exceed 'lie nvernge rntio of revenue-lo-vnriahle cost
established hy the Commission.

House amendment.—The House nmendment provided that my
rnte for n enrrier in elfect on the effective dnte of this Act could he
challenged within I' ' dnys of that dnte in n complaint filed wilh
the Commission alleging that tlio carrier had market dominrnce
under section 1(170!) over the pnrticulnr route to which the rnte np-
plied nnd thnt the rate wns not rensonahle under new section
1)7()hii. If n rate in effect upon enactment has not been cltnl-
len~.d within 1HO days or wns challenged and lound to he reason-
able, the rate could not ngnin lie challenged before the Commission
or nny court.

The savings provisions would not npply to nny rale under which
the volume of traffic mm d during the 12-month |>erind immediate-
ly preceding the effective -late did not exceed fdlO net lons where
such rate has increased t ofold in lhe Myear |>eriod immediately
preceding the bringing of n challenge to the increase of surh rnte.

lu nil enses under this section, the burden of proof is on the rnm-

plninant. .

Corﬁérence substitute.—The conference substitute nduptn the
House hill This Conference substitute allows a IHO-day period from
lhe effective date of the hill iu which existing rates may he dial-
lenged as unreasgnably high under the procedures of 11701 The
conferees 0 Not intend this rlght to he construed as creatiiq, any
Presum tion ns to the reasonableness of the rates subject i Jail-
enge. The purpose of this provision is to give affected parties n
final opportunity to review lhe reasonableness of existing rates
Irefore llieir opportunity to challenge those rates is curtailed Any
challenges arising under this section shall he limiled liy the juris-
dictional al.indords otherwise newly ndopted iu the Staggers Bail
Act of 1)H(.

section not—uniform accountino system

Senate lull. =bin provision.

House amendment.—The House amendment makes section 11112,
which requires the Commission lo prescribe a uniform cost and rev-
enue accounting and reporting system applicable only to non-rail
carriers. Previous accounting and reporting systems developed hy
the Commission for rail carriers an* lo he replaced hy 'he account-
in%and reporting requirements of Title 11l of the utiicudi lent

onference substitute.—Tlie Conference suhslitute is lhe xi me as
the llouse amendment.
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SECTION 102—RAILROAIl COST ACCOENTINO

Semite bill.—Np provision.

House amendment.—The House amendment rstnblislies n Rail-
road Accounting Standards Hoard, consisting of seven members
nnd chaired hy the Comptroller (leneral of the United States. The
purpose or the Hoard is to develop cost accounting principles which
identify—variable costs which nccurntely represent the economic
costs of rnil movements.

Tlie Honrd, in developing principles, is to take into account sever-
al factors concerning lhe regulatory purpose, lhe costs nnd lienrfits
fnr rail enrriers, nnd the least exjiensive wny of obtaining the cost
I'nformnlion.

The Commission is to promulgate rules to implement the princi-
ple! developed hy the Binrd.

Within 1HI dnvs nfter enactment, ench railroad must file n re-
gieft with the ICC frr preliminary certification, which is to lie
g'noted if the enrrier's cost accounting system is in compliance
vith the ICC accounting princples in effect on the date nf enact-
ment. The Conferees do not envision the requirements Tor prelimi-
rnry certification lo be any m.n, thnn a simple affirmation thnt
lhe rnrrier is meeting and will continue lo meet the existing re-
quirements of the Commission. .

The Commission shall grant final certification if it rlndS Mint d
enrrier’'s accounting system is in compliance wilh the rules f ronud
gated hy Ihe Commission, under the principles of the Honrd.

Knell rnil enrrier is tn maintain n system that is in comp. .<vo
with rules promulgated liy the Commission, under the principles of
the Hoard.

Rail enrriers nre required to make cost data nvnilnhle to pnrties
to a Commission proceeding.

In order to obtain ex]|>ensr nnd revenue information Tor regain-
torv purposes, lhe Commission may promulgate rules e-liich pre
scrilm ex]>ense and revenue nccnlinting and reporting recjlremrnb
consistent wilh genernlly accepted accounting principles uniformly
npplied to rail carriers. The Commission in promulgating rules for
expeme and revenue accounting and reporilng requirements, shall
ensure that such requirements nre cost effective and mil duplica-
tive of the managerial ami responsibility accounting requirements
of carriers.

The Hoard shall file two reports with the Congress within dyears
nTler 11" effective date of this legislation. One report is tn compare
the cost nf implementing the nrcuunling sinndnrds L- possible bene-
fits A second re|sirt is lo recommend cliiinges to the regulatory
system, including maximum rnte regulation, to integrate the new
cost accounting standards and rules

Con?erence substitute.—The conference adopted the llnnse provi-
sion with the following changes: First, the Conference substitute
makes it clear thnt the primary purpose nf the Cost Accounting
Principles Hoard is la promulgate Himnd principles tn govern the
delerniiimtimi of rnilroad costs rather tiian detailed sInndnrds.
Second. lhe Conference substitute limits the availability af cost evi-
dence to Hull which the Conitiiisainn will nllow under ils discovery
rules, Third, the Conference substitute mithon/es the appmpri
ntkiii c-f $1 million per year to curry out lhe funt-lions of the Cost

STACKERS HAIL ACT OF 1980
ol

Accounting Principles Hoard. Fourth, the Conference suhslitute
limits the number of Hoard mrmbers lo seven. Fifth, tlie Confer-
ence substitute requires thnt the Hoard conduct one study, recom-
mending legislative or administrative nction that may lie necessary
to integrate the cost accounting principles nnd certification process
wilh the regulatory system, including maximum rnle regulation.
Sixth, the conference substitute makes certain technical change* to
stress thnt the principles promulgated by *he Honrd nod the rulo9
promulgated by the Commission nre to emphasize the degree of
economic accuracy needed for regulatory purposes nnd not merely
the accumulation or more detailed, but not necessnrily more ami-
rnle, accounting information.

The substitute cinrifios the description of the type of principles lo
lie determined in order to eliminate redundnnt language contained
in the House hill. The Conferees intent is to provide for the most
nccurnte possible statement of costs, both direct nnd indirect, asso-
ciated with particular movements of goods, nnd the Honrd in devel-
oping its principles should consider the degree of reliability wilh
which such costs can be nttriliuted to specific movements.

The Conferees expect that while the Honrd develops ils princi-
ples, the Commission will continue il.s efforts to complete tlie uni-
form revenue nnd cost systems which it commenced nfter lhe pas-
sage of the 411 Act so that the Hoard, ns part of its Insk. will lie
aide- to evaluate that system ns it is developing its principles.

The confeiees desire thnt the Hoard's principles will he suffi-
ciently smmd that they will be in-ne.rnlly applicable for both ri ula-
tory nnd management pilrie -es. To Ibis end, railroads nre to IK- af-
forded maximum |>oxsib!r freedom consistent with the commission's
regulatory needs, lo develop intcroiil accounting nnd rust finding
systems that are suited to the needs of thr carriers thomseln* 'l he
Conferees wish to emphasize, however, that lhe purpose ol the
Hoard's efforts is to develop n regulntory accounting system mi,'
that thin section is not intended to limit the use of cost finding sys-
tems hy rnilronds which rnilronds might find useful for manage-
ment purposes.

The substitute nlinws, hul dor's not require, the Commission to
promulgate rules prescribing expense nnd revenue accounting nnd
reporting requirements In addition lo other limitations in the hill
designed to minimize the burden o fwell rules nn carriers, lhe hill
requires that lo the extent they nre required solely to provide ex-
pense and revenue information necessary fnr determining rnilrond
costs in regulatory proceedings, the rules must comply wilh Ihr
principles esinhlinfied hy the Railroad Accounting I'rinriples Im.-trd,

The Committee recognizes that lhe Commission hns exempted
Cinss Il railroads from the Uniform System of Accounts. The Com-
mittee shares the view that clnbnrntc accounting systems imposed
upon smaller rnilrnndx could produce a much greater burden nn
the railroad than could lie justified hy offsetting public benefits
Thus, the Committee has left wilh llu* Commission the discretion
to exempt carriers from the burdens nf n Cost Accounting System if
thnt seems desirnhle. We encourage the Commission lo riinlinue
the practice or grouting exemptions ns needed to relieve unneces-
sary paperwork burdens and costs on sniiill businesses
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section nn3—nvti. penalties ECN violations of acciiuntinc.

PRINCIPLES PROVI%IONS

Smote hill.—No provision.

House amendment.—A carrier failing lo obtain final certification
of its cost nccountinit system is to lie fiord not less thnn $50.01)0.
Any pnrly to n proceeding who knowingly discloses ronfidentinl
data made nvnilnhle hy a rnilrond pursonnt to this title may he
fined up to $50.0110,

COH%JETEHCGS 65t|TUtE.—The Conference suhslitute Is the same ns
the House amendment.

SECTION -101— FEEDER RAILROAD PEVEI-OI'MENT PROCRAM

Semite Iull.—No provision.

House amendment.—1o provide shipper groups nnd government
agencies nn nlternntive to inndcijuntc rnil service nnd to preserve
feeder lines prior to the total downgrading of such lines, the House
nmendment provides for n feeder line development progrnm which
could require n rnil rnrrier to sell a rnilrond line to a finnnrinllv
r ‘'sponsible person nl a price not less thnn the constitutional mini-
mum, if the Commission makes a finding that the present or future
public convenience nnd necessit* required or pcrmited lhe aban-
donment or discontinuance ori> .nilroad line, or if lhe Commission
makes n finding thnt the trap portntion provided over a pnrticulnr
line Ir inadequate. Inndeqiu’ v transportation is defined hy five cri-
teria. The Commission nuist affirmatively determine lhe existence
nf the conditions set forth in all five criteria as a prerequisite to
the sale or a railroad line under this section. The burden of proving
inadequacy of service is on the person filing to acquire lhe rnil line.

The Commission mny require the selling rnrrier to provide lhe
acquiring carrier trncknge rights if the acquiring enrrier compen-
sates the selling enrrier fnr such trncknge rights. If nn acquiring
rail carrier petitions the Commission for a joint rnle, lhe Commis-
sion is required to grant such acquiring enrrier a reasonable com-
pensatory joint rnte.

The enrrier is exempt from sections I(MIDI niid 111101 or the Inter-
state Commerce Act, except iTan acquiring enrrier participates in a
joint rate. The feeder line development program permits an acquir-
ing enrrier lo set conditions which ship]>crs must meet ns a prereq-
uisite lo using the line,

Conference “substitute.—The conference suhslitute adopts the
House provision wilh several modifications.

First, the program is limiled for the first three years to lines car-
rying 1i,0011,(Mill gross ton mile« ;\-r yer<r or less. After the third
year any line is eligible for nequisitinr. under the program lint joint
rates can not he mandated for lines acquired carrying more than
11,011(1,01(1 gross lons per mile per yenr.

Second, > feeder railroad program is not intended lo surpinnt
the branch line program under existing law. Where an application
Tor abandonment has lieen actually filed with IThe Commission, ex-
isting provisions or the Interstate Commerce Act ami nf the l.ocnl
Hail Service Assistnnce 'Act will he nvnilnhle.

Third, an opportunity is given for IThe Commission to nllow n rail
enrrier a reasonable time to make the necessary efforts to provide
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adequate service lo shippers who transport traffic over n line in
question

Fourth, it is made clear that the Commission mny require track-
age rights to the acquiring carrier in order lo allow a rensonahle
interchange with the selling enrrier or to move |Kiwer equipment or
empty rolling slock between non contiguous feeder lines operated
hy the acquiring carrier. The Conferees recognize lhnl one eperntor
may acquire a numlier of non-conliguous branch lines tl» rehy re-
quiring the allocation of trackage rights in order to pe-mit move-
ment of |X)wer equipment Ix-tween the non contiguous lines.

Fifth, ncrmal labor protection is nfforded emplojecs of the sell-
ing carrier and the provision requires the acquiring carrier lo hire,
to the maximum extent practicable, lhe employees who would nor-
mally have performed work in connection with n line subject to
sale under the program.

The Conferees iielieve that the feeder line progrnm will give
shippers nml communities nn opportunity to insist Ulxm adequate
rail service. Where such service is not forthcoming the provision
provides, through acquisition, a viable alternative to poor service
or total abandonment.

SECTION 4«I2— AILANIKINMENT

Semite bill. —section 21)2 . the Senate bill niters the existing
provisions of the Interstate Commerce Act relating to abandon-
ments of rnilrond lines. This section expedites abandonment pro-
ceedings hy specifically setting forth time periods within which the
Commission must act upon abandonment applications, depending
on the complexity of and Ihe opposition to lhe abandonment pro-
reeding. For example, under existing law, there is no time limit
within which an investigation of an abandonment application must
he concluded. Section 2l12trIt.'l) places n time limit of 125 days U]xin
such investigations.

Section 2D2 repeals existing 1) U.S.C 1(11)05. New section [))I)5
creates a mechanism that requires rnilronds lo sell a railroad line
npproved for abandonment to n financially responsible party iT the
financially responsible party has offered to pay the acquisition cost
ol the line or lhe difference between lhe revenues nltrihutnhle to
irnviding (hat service plus ii reasonable return on the value ol lhe
inc. Section 2(12 also requires rail carriers |x<tltioning for abandon-
ment or a railroad line to provide interested parlies an estimate of
the subsidy or the minimum purchase price required to keep the
line iu operation, calculated in accordance wilh the new provisions
in -l U S C. 1(1)1)5.

The provisions in section 202 assist shippers who are sinreiely in-
terested in improving rnil service, while al the same liin mprotect-
ing carriers from protracted legal proceedings which are calculated
merely to tediously extend the abandonment process.
|Iou?e amendment. —No provision.

Conterence substitute.—The Conference suhslitute ndopts the
Sennle provision.
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SWTION 401—CONVEI.SION OK AOANIHINr.D RAMROAD RICIITS-OK WAV

Senate Iull —section 205 of llie Senate bill is nn nmendment to
tlie original bill, S. Ifl-tfi, tbe Railroad Transportation Policy Act of
IN7!. The section authorized $2D million over n 2-year period for
acquisition of abandoned railroad rights-of-way for future use as bi-
cycle paths, jogging nnd hiking trails and related transportation,
recreation nnd conservation uses, as staled in section HtJ of the
Rnilrond Revitalization nnd Regulatory Reform Act of P.rli till
Act). This authorization includes matching Federal nnd State
funds, with the Federnl share being bO percei.* mid the State share
being 2D percent.

The 1R Act authorized $2(1 million for fiscal year 1775, i;</7 nnd
ID7H lo Ihe Department of Interior for napiisition of abandoned
rnilrond rights-of-way for conversion to tre:r* —Inled to trnnspnrin-
lion, recreation, nnd conservation. Rased .nis initial nuthorizn
lion $5 million was appropriated during .nc With Congress to De-
partment of Interior Bureau of Recreation (now the Heritage nnd
Recreational Services! for funding the Rail-to-Trail program.

The response to tbe Department of Interior's public notice of
funding for the Rail-to-Trail program was very enthusiastic. The
Department received I'tfi applications totaling $70 million. Hecnuse
of the large response to the project, DOI felt they could lie selective
in the application approval. Top priority wns given to applications
for trails based or originating in metropolitan areas as well as
trails used for commuter transportation.

Ten projects received funding from the $7 million appropriated.
These 10 projects represent 111.(12 miles of multiple-use trails from
abandoned rail lines m ID Stales. This is n small percentage of the
6,222 miles of nation-wide abandonments suitable for conversion to
transportation and recreational uses.

Funding authority for this project expired as of September 20,
17!, This authorization will allow for the continuation or the Rail-
to-Trail program started in the -lit Act. Evidence from Slate gov-
ernments has shown intense interest in preserving funding for this
program.

ouse nmendment.--The House amendment has no provision.

Conference suhslitute —The Conference substitute ndonted the

Sennte provision, hut reduces the authorization to $10 million.

RUCTION 404— KXTKNSION OK KKIIXMAIILF. PnKFF.RK.NCR SIIAItR
FINANCING

Sennte hill. —The senate bill continues the existing redeemable
preh once share program for two years, until Septemlier 2(1, 11)82.
and il authorizes an additional $In() million for this purpose. The
Senate provision expands the scope of eligible participants under
the program nnd provides a specific allocation of program funds for
labor cost associated with improved manpower effectiveness.

0USC amendment.—The Mouse amendment extends the existing
redeemable prefergnce share program fi,.' two years.

Conference suhslitute.—The Conference suhslitute extends Ihe re-
deemable preference share program until September 211, I')H2. The
funding provisions nre discussed in Ihe following section
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SKCTION 40R—FINANCINC

Senate lull —The senate bill contains nn amendment tn section
nuUlln) of the -t-R Act. Section 511 of the I-R Act is one of the fi-
nancial assistance piograms available lo railroads for (be acquisi-
tion. repair, or improvement nf rolling stock and facilities associat-
ed with rolling slock This amendment miens the doors of eligibility
to ibis loan program to computerized car management systems
wliirli carriers desire to acquire, repair, or rehabilitate. Most rail-
roads in this Nation operate sophisticated computer systems lo
follow their rolling stock throughout their rnil network. These com-
puters are essential to the efficient management of a railroad's car
fleet Unfortunately, as technology improves, many of the early
computer systems have become obsolete. Tlie new technology which
is available would certainly pay for itself in a short [»eriod ns n
result nf increased utilization of the car Heel. All loans under llip
511 loan program nre absolutely secured.

House améndment.—The House amendment authorizes the Sec-
retary to provide assistance (either alone or ns a participant with
other .investors! to nny rnilrond or its subsidiary to achieve signili-
ennt restructuring The assistance mny be used for the purchase of
securities or the rehabilitation, improvement, or acquisition of
facilities (including track, maintenance, equipment nnd related
labor protection costs) which the Secretary, based upon a restruc-
turing plan provided to the Secretary or ns part or n restructuring
project supported by the Secretary under section 5 (a) (ill of the De-
partment of Transjmrtnlion Act, or both, determines will contrite
ule tn significant railroad restructuring that would not likely be
ncliieved without Federal assistance The assistance may nlso be
used fnr purchase nr rehabilitation of feeder lines. States, commit-
ni‘ies. or shipper groups that intend to purchase Nl feeder line arc
to be considered railroads for lhe purposes of this section

Semite amendment.—The senate amendment extends tbe exist-
ing section 505 to September 21), tilKZ, nnd uuthoriz.cn an additional
$401) million.

A new paragraph is ndded lo section 50511)) to authorize the Sec-
retary to provide a percentage not m ire than 2ll |iercent of lhe
total funds authorized fnr this program lo employee or shipper
groups formed pursuant lo an employee and/or shipper stock own-
ership plan for the purchase and/m rehabilitation ol rail lines or
facilities. In determining lhe priority by vhich such groups should
receive funding under this progrnm, the Secretary is directed lo
consider lhe availability of other feasible alternatives for providing
rail service. It is specifically intended that those projects without a
viable nr feasible alternative would receive a priority in the nlloca-
ton of available funds under Ibis section.

The Senate amendment adds a new section 505(A) to the current
law granting the Secretary ol Transportation llie authority lo pro-
vide Class | rail carriers with financial assistance to rover labor
costs associated wilh operational improvements.

Tlie Senate hill clarifies what specific actions would he consid-
ered g form ol restructuring for the purposes of the 515 program

onterence SUhShtUte.—The Conference substitute ndopts the
Senate provisions, lull increases lhe authorization lo $701),0"!,(HID,
in section 505 funds. Conferees do not agree with any suggestion
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that n legitimate non) fnr rehabilitation or trnrk ennnot exist out-
side n restructuring. Conferees have provided for restructuring
under the Milwaukee Railroad Restructuring Act nnd nre expand-
ing that under this hill to include purchase of rail assets as ele-
ments of nn eligible project—but not necesssarily priority elements.
The Congressional intent in establishing the Preference Share Pro-
gram under section fiO» was lo provide n "hank of last resort" to
put money quickly into rnilronds to address the deferred mainte-
nance problem while solutions to the overall finnncinl shortfall in
the industry could be developed. Much deferred maintenance re
mains. Thin Conference does not believe that now is (he lime to
Bcrap the existing progrnm. thereby forcing Ihe mnrginal carrier to
seek Federnl nssistnnce on terms more appropriate for henlthy rnil-
ronds.

The Conference substitute earmarks in the section 50,r-authorisa-
tion $2(10.(410.(h1L originally authorized in the restructuring provi-
sions of the House hill, for automatic trnnsfor hy the Secretary to
the United States Railway Association for use by Conrnil in estab-
lishing n voluntary annuity program to reduce tlie size or its work-
force. The money is to e transferred to the account under Section
210 of the Regional Reorganization Act, no>withstanding the au-
thorization limitation of that section.

The Conferees intend for the Finance Committee of the Associ-
ation to determine if (I) nny progrnm proposed hy the Cor]|>or>\tion
will in fact reduce the size of the Corporation's workforce, nnd (2)
funding of lhe progrnm will result in substantial savings lo the
United States ns measured ngninst the probable costs to (he Gov-
ernment of not reducing the Corporation's workforce lo the extent
contemplated hy the institution of a voluntary early retirement an-
nuity progrnm.

To facilitate the institution or such a program subsection (hXIIl of
section -IOb amends Section 2111(h) of the Regional Rail Reorganiza-
tion Act of 1073 hy adding paragraph (Il which makes it clear thnt
employees of the Corporation takuig advantage of an early retire-
ment progrnm will he deemed to have a "current connection witli
the rnilrond Industry” so ns to avoid losing Railroad Retirement
eligibility at tlie appropriate age.

SECTION 411fi—TRANSACTION ASSISTANCE

ﬁ,enate h|l|.—_H,a provision.
Imse onicnilnient.—The House amendment creates n new rnte-
?)ry for financial assistance under section r.Ofidil of the Railroad
eviinliznlion and Regulntory Reform Act of I't7(I (Public ljiw 04-
2UI). Specifically, financial assistance would he nvnilnhle lo pur-
chase properties of the Milwaukee Railroad located in lhe Sinte of
Montana for rail hanking.
Canference substitute.—The conference substitute ndopts the
House nmendment.

SRtrriON 407— ELKCTIHKICATION I/IAN illlIAII ANTERR

Senate lull— Ha provision.
House nfaeni/liienf.—'The House amendment amends 21 Hi) of Hi-
Regional Rail Reorganization Act lo mnke available lo railroads in
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addition to Conrnil loan guarantees fur lhe purpose or electrifying
high density mainlines. IxLin guarantees for capital improvements
for roal o\]>ort facilities are provided (or Corporntion and other
railroads in the region receiving assistance under the It-R Art
Conference subsﬁtute —The Conference substitute is lhe same as
the House nmendment. but the Secretary's authority to waive find-
ings in alllgl lias Ih-cii deleted Ilir Conferees expect Hint lhe loan
guarantees for cnpitnl improvements for roal .-x|>ort facilities avail-
able under lliis section will lie used lo construct coal export facili-
ties such ns the proposed coal facility at Ilie I'ort or Philadelphia.

SECTION 40S— AMENIIMKNT TO TIIE RECIONAL ItAll. PEOIUIANtZATION
Arrnr 197

ﬁenate bill. =Na provision
nusr amendment.—The House nnieudment raises the amount
nullinrized 1o be loaned lo nny railroad in the region receiving as-
sistance under section 21 1ldx'il of the Regional Rail Reorganization
Acé of, 111711, notwithstanding sections 211 (eKltl and tfl.

onference mi ntﬁute.—The Conference substitute adopts the
House provision.

SECTION 409— FEDERAI ASSISTANCE REPORT

]S_lenate bill —No provision.
ouse onicnilnient.—Tbe llousp nnipiidmenl provides direction to
the Secretory of Transportation on the coordination of federal as-
sistance ami also requires llie Secretary to file an atinu.il report on
federal assistance provided lo the rail industry, lhe reasons for
each lpan or grant, .nnd llie results lo be expected.

COHFSI’EHCQ SUDStItUte.—The Conference substitute requires *hw*
study described above hul does not include llie ilireclinns for ennnli-
nation lo the Secretary.

seition ran—monthly PiSPijncement ai.iaiwance

]'3_|r—oofc b.l||.:}'|0 provisiop.
ouse uruet nleut.—'ﬂu llousp amniidmei.l proposed four new
formulas for monthly displacement nllowmice as follows

1 Mim-o/ktiRim/; rmpﬁ
ployees, non operating employees (i.e., other than train and engine
service employees! will receive imi hourly guarantee, based upon
lhe rale of pay of the position (hey held on September 1. II7Il. This
gunrmitee will lie increased to reilecl subsequent general wage in-
creases. and will he increased whenever Ihe employee, Ihroiigh lhe
exercise or his or her seniority, becomes the iHialilied incumbent of
a higher rated position. If. as a result ol a reduction ill Ihe number
of positions available, a protected employee is required to exercise
seniority lo a position with an hourly rale less than lhe guarantee,
the employee will receive a monthly guarantee payment represent
ing the hourly rlilleiential multiplied hy Ihe number <4 hours in
Ilhe new position's straight-time work schedule lor Ihe claim
month ITa proleelrsl employee is uniihle lo retain any position. lhe
employee will receive the guaranteed hourly rale for the number id
hours the employee would have wotked on a straight lime basis iT
he or she had retained his or her previous position

4161
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2. Maintenance-ofwny emploxees.— Tlio maintcnar.ce-of-wny guar-

antee is based on overagé monthly compensation. which is total
com|>ensntion received by nn employee during 1Dz, divided by
total time paid for, nnd multiplied by 171 or by nvernge monthly
lime pnid for, whichever is less, nnd adjusted lo re(lect subsequent
Rcnernl wage increases. The protected employee's monthly displace-
ment nllowancc is the difference between, the straight-time earn-
inRs nnd HO percent of the nvernge monthly compensation, less
time lost due Po voluntary absences other thnn vacations.

If, nt the close of n calender year, the sum of lhe employee's
nnnunl strniRht-lime compensation, monthly displacement allow-
mice pnyments, nnd offset;, under this title nre less than the em-
ployee's nvernRP monthly com|»cnsnlion divided by 12, the employ-
ee would receive nn nddition.-il payment Tor the difference. If, In
the previous calendar year, nn employee hns received displacement
allowances payments Rrenler than his nnnunl Runrnntee, the excess
benefits would he recovered from current or future entitlements,
exclusive of movinR expense benefits

The House amendment also conforms the Runrnntee formulas for
employees affected by a supplemental transaction to the revised
guarantee formulas for other protected employees.

it O/temtlnp employers._ut is proposed that o]iernting employees
(i.e., train nnd engine service employees! retain their current
monthly guarantee subject to two important modifications Aver-
age 11*77 Conrnil earnings will be calculated for each Commission
classification of operating employees. These values will be up-
graded hy subsc-quci/i general wage inrrenses, nml will constitute
maxima. These protected employees whose current monthly guar-
antees exceed the applicable maximum will have their guarantees
reduced to the maximum. The second modification is an annual
calculation in accordance with the mnhitcnanrc-of-wny formula de-
scribed above. If n protected employee's enrnings nre less tlinn the
guarantee in r.nv month. 75 percent of the difference will Ih- paid.
At the end of tlie calendar yenr. a comparison or guarantee and
earnings on the annual basis will determine whether an additional
payment will be made or whether future payments will be with-
held pending recovery. . .

< A'oniontenet employees am!| employees trim line hern Irons
fenetl—Uo change is proposed in the guarantee fo/imita currently
applicable to these employees. Non-contract employees receive sala-
ries which do not include overtime compensation Additionally,
they receive merit increases rather than general v/age increases, so
that their guarantees have not changed since the 'urination of Con-
rnil. Consequently, they have not been the recipients id "windfall"
payments as is the case wilh contract employees.

Transferred employees retain their current guarantee. They
have frequently purchased new homes nl a price reflecting the
standard of living they were assured of on the basis of lhe current
guarantee formula A redden reduction in ‘heir monthly income
might place them in hi unlc>:a)>!» finanej.if position There nre ap-
proximately 1151) employees who have transferred

There are two other changes made in this section. Under subsec-
tion thbH71, in addition to a!! unemployment compensation benefits
and railroad earnings being set nlf against the employee's monthly
displacement allowance (ns under existing law), all outside earn-
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ings or a protected employee deprived of employment must Ire
selolf against lhe employee’s MDA. This change will ensure that
the mnnllily displacement nllowancc of such protected employees
nre fully olfscl by other compensation.

An additional change is made by this section in proposed subsec-
tion tbxlIttl 1l calls for employees deprived of employment, or the
employees' class or craft representative, and the employer tn ngree
nn a procedure try which surh employees will report their non-rail-
road earnings in order that they may be setoff against monthly dis-
placement allowances. Il also calls for nn agreed u]>on procedure hy
which the employer is kept apprised nf tlie unemployment lienrfits
currently paid lo employees deprived of employment, also for the
purpose or off-setting their monthly displacement allowances.
These procedures are necessary to ensure thnt the reportiag/inves-
tigalive burdens are shared hy the employer nnd the employees,
rather than having the burden of investigation fall solely on the
employer, ns now exists.

S%nnle amendment.—The Senate amendment is similar to Ihe
Mouse amendment except for mninlctnnce-of-wny employee pay-
ments. Maintenance or-wny employees often work ns portable
equipment operators in tlie summer wl-.en extensive track rehabili-
tation is undertaken, nml as trackmen in the winter when only
routine maintenance can lie performed. As a result of this circum-
stance, maintenance-of-way employees frequently earn less than
their average monthly compensation in the winter and more than
their average monthly compensation in the summer When month-
ly displacement allowances during the winter months nre added to
these enrnings, lhe employee's nctunl annual compensation can
well exceed his or her nnnunl compensation guarantee.

In order to corrrcl this situation, a separate calculation is pro-
posed for mnintcnnnce-of-wny employees. Knch protected employee
v;ill lie assigned a mnnllily gunrnntoc equal to llie employee's 11171
average hourly earnings cm a straight-time basis, upgraded liy silli-
sequent general wage increases, and multiplied by 17t lie, Ihe
number ol hours in a straight-time work schedule in the average
month). If a protected employee's current monthly giiaranlee is
less thnn this value, llie current guarantee will he retained. If, in
any month, a protected employee's enrnings nre less than the guar-
antee, a payment will lie due equal lo 75 iiercent of the difference.
At lhe end of the calendar year Ihe employee's annual guarantee
will he compared to his or her nnnunl enrnings plus monthly guar-
antee iiayments and any nlfsets If the nnnunl guarantee is larger,
the full difference will he paid. If the nnnunl calculation demon-
strnles that all or a portion of the monthly gnnrni'lro payments
represent an overpayment. lhe employee will he eatil'i -t to no fur-
ther guarantee* payments until the overpayment is r.covered In
the calculation of guarantee pnyments on the monthly and Ilhe
annual basis enrnings include overtime rate on any given clay.

Conferenee SUbStI?Ute.—This follows lIhe Ilouse provision. The
conferees note that changes in (lo* mnnllily displacement allowance
formulas were necrrsary lo eliminate* exjiensive inequities in tin*
current formulas The cnmerees note that different formulas wen*
provided for dilfcrent classes and crafts of employees because of
different procedures used lo determine the* basic* wages of different
classes ami crafts of cailroad employees and because tbe work
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schedules of certain employees (such as maintenance-of-w-ny em-
ployees! arc subject Id irregular mid seasonal lliictualions. Thr con-
ferees hrlicvr Ihr usr of thrsr different formulas is rationally relat-
ed lo such differences among the classes and crafts and to the need
to conserve scarce government resources.

SK.CTinN SOI—DURATION OK MONTIILY DISI'LACKMKNT ALI/IWANCr.

Senate bill.—no provision

Hause amendment. —The House amendment would restrict the
Payment of lhe monthly displacement allowance in two situations,

irsl, a protected employee's entitlement to a monthly displace-
ment allowance would lie suspended for the period that the employ-
ee fails to work for reasons heynml the control of his or her current
employer due to strikes, flood, snowstorms, and similar natural oc-
currences. Second, the legislation would require a protected em-
ployee to claim a monthly displacement allowance within three
months of entitlement unless the claint is (lie subject of or based
upon an nrhitrntion decision. Il also would require that entitlement
to claims he approved or denied within loll days after a claim is
Tiled for the Tirst year following enactment and within HO days
thereafter, unless lhe employee ami the employer agree upon other
timeframes for tiling and determining claims. This provision will
eliminate bookkeeping problems caused by delay in tiling a claim
for n monthly displacement allowance, nnd enable tbe Corporation
to assess more accurately expected payments for labor protection.
The legislation further provides that unless denied within tbe time-
frames by the carrier, me claim would be deemed npproved

Senate amendment. —Tlie Senate amendment contains a similar
provision. .

Conference substitute. —Tlie Conference substitute contains the
provision in the House and Sennte amendments.

BKCTION fitl.T— TRAINING AND TIIANKKKIt

Senate lull —no provision.

[Imise amendment. —The amendment addresses restrictions nn
mnit]Kiwcr utilization by permitting the Corpornlnn ami other em-
ployers with protected employees to transfer such employees in the
marine crafts ami unemployed I'enn Truck Lines, Inc workers to
another class, and by offering retraining programs lo make Ilhe
inter-class transfer provisions meaningful

The new training ami transfer provisions would apply lo unem-
ployed protected employees in the marine crafts and unemployed
I'enn Truck Lines, Inc. employees No bona Tale vacancies exist for
these employees in their class or craft. Consequently, their guaran-
lee pavmenls represent a considerable ongoing liability.

Training expenses would be paid for by (ho Corporation or other
employer, which could then be reimbursed from the Itegional Hail
Transportation Protective Account Moving expenses incident lo
transfers would be reimbursable under the provisions of section
Tdtrrfg), as is the case under existing law

Senate amendment. —Tito Senate amendment is similar, with two
exceptions. The power lo transfer unemployed protected employees
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is extended to employers besides the Corporation, nnd the multiple
offer provision was not adopted.

The "multiple offer" provision establishes procedures timt permit
the Corporation nnd other employers lo ex]|>edito reassignments hy
making simultaneous offers of a vacancy to no more than four em-
ployees at a time (those contacted employees junior to the least
senior employee who accepts the vacancy will be furloughed or sev-

eredl .

%onference sale tilule. —The Conference substitute follows the
Sennte bill, but retains the restriction in the House bill which
nllows only Conrnil to transfer protected employees. However, the
substitute permits Amtrnk to transfer employees within their se-
niority districts unless Amtrnk and the affected unions agree to ne-
gotiate an appropriate collective-bargaining agreement in this nren.

The substitute also restricts use of the multiple offer provision tn
unemployed protected employees ol the marine emits and protect-
ed employees of I'enn Truck’ Lines. Other employees would not be
subject to the multiple offer provision.

SKITUIN MU —PAVMFNT, AUDIT AND RF.PORT

'enate hill— No provision.

House amendment —The House amendment would redesignate
section filll! nf the -IK Act as section -VIfHal and increase the amount
of funds authorized lo lie appropriated tinder Title V hy $2!lla mil-
lion tof which up lo $1X0 million could be spcn! on monthly dis-
placement allowances) to a new authorization level of $IHn million
making training costs incurred by lhe Corporation under revised
section fitl'iidx IxDi reimbursable rosts. direct the .Secretary of
Trnnx]mrlulion lo be responsible for requesting needed apptoprj-
nlinns lor expenditure by lhe Itailroad Itetirement Hoard, and oldi-
tinnnlly authorize the appropriation of funds Tor administrative ex-
penses incurred by the ltailroad Iteliremenl Hoard in js'rfnrtnmg
their functions under section all'). The appiopriations may he allo-
cated hy tbe Secretary to the Hoard and the Association.

Il is pioposcd that an ailditmnal T.Wi million be authorized to
filial lhe revised level of heiielits afforded by these amendments.
Conrnil projects that this sum will filial the program. Il in lad the
cost of the program exceeds an additional million, the carriers
employing protected employees would he responsible lor lhe pay-
ment of benefits without reimbursement.

In addition, lbis section would add two new Mihsections In sertion
MI!) (hat improve program auditing nml tepoitmg responsibilities
upon the Association, Section afliIMbl would direil Ihe Association tn
conduct a program audit of lhe payment of bet flits under Title V
and evaluate the effectiveness of llie provisions ol Title V in pro-
viding a reasonable level ol protectinn to protected employees rial
enabling tinlCorporation lo improve management ol lhe prolecterl
employees in ils workforce In conducting the program audit. Hip
Association should he particularly sensitive to lhe impact ol Tille
V provisions upon .nanagement policies, so that the Association
will la- able lo suggest cnircrtivc legislation quickly in tbe event
inequities me uncovered ill IThe program or the way that the Corpo
ration administers the program
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The Association would ho afforded nccoss ter portinonl documents
for the purpose of facilitating it progrnm audit nnd evaluation
functio's. Section fiOIMc) would require the Association lo transmit
nn annual detailed nnd comprehensive report of its periodic pro-
gram nudit and evaluation to the Congress nnd the President
within >0 dnys after the end of ench fiscal year.

Senate amendmenl.—The Sennte nmendment contains nn identi-
cnl provision to the House amendment.
. tCanfer‘tn.ce substitute.—This provision is contained in the substi-
ute.

SECTION 50S—RAIL.nOAD niriNO

Senate bill.—Ha provision.

House amendment.—The House nmendmrnt provides for n right
of first hire on other rail enrriers for protected separated, or fur-
loughed employees of Conrnil. This right would not apply if an em-
ployee wns separated for cause, or found lo he less qualified thnn
other applicants. The right wouh’ v.0 not nnply lo nny vacancy
covered hy a required or pormis =voluntary affirmative action
rlan This right is similnr to [N . grnnted Milwau nnd
stand employees hy recent legislation.

Conference subst|¥ute —ThIS follows the House provision.

SECTION turn—SINtil.E rOL.LFfTIVF.-nANOCAININU AdtIEEMENT

Senate bill.—Ha provision.

House amendment. —NN provision.

Senate amendment.—The Rrginnnt lInil Reorganization Art of
1117:t, ns nmended, was based on n recognition that Conrnil could
succeed only ir Ihe predecessor bankrupt roads' o]>erntions were
combined into n unified system.

A major component of that integration was addressed hy section
fio-Kdl nf the HR Act which required representatives of the various
classes or crnfls of the bankrupt enrriers and representatives of
Conrnil to enter into negotiations for a single collective bargaining
agreement for ench clnss and craft of employees This section was
molivnted hy a recognition thnt the near countless existing Inbor
agreements laid to he replaced hy negotiated collective-bargaining
agreements for each class nnd cralt.

Such negotiations were commenced nnd substantial progress has
lieen made toward the gonls of the Arl. As a significant example,
the United Trnns|mrtntinn Union and Conrnil, alter extensive bar-
gaining, concluded nn agreement having far-reaching effects on
labor costs of train movements while allowing the United Trans-
portation Union members tn share in the resulting savings Howev-
er, continued implementation of this collectively bargained agree-
ment is iugs'riled hy the findings of a U.S. Magistrate in the case
of Maloof v. United Transportation Union and Conrnil, issued
March 27, WHO.

As the result of a suit brought by minority rnemliers of Ihe union
who wish to hhx'k the agreement, the U.S. Magistrate has conclud-
ed, among other things, that section fiOllrl) el the -lit Act does not
require lhe negotiation of a single agreement for each class or
craft. As a finding of fact, this conclusion must be considered to
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hnve a substantial likelihood of adoption In he Federal District
Court. Such nn adoption would, in all likclimiod, be accompanied
by nn order effectively terminating the United Transportation
Uninn-Cunrail agreement nod allowing the continuation ol regional
distinctions in treatment among memlrcrs of lhe same class or craft
in opposition lo tbe conclusions of tbe Final System Plan, and ihe
clearly stated |silicy or Congress. Revocation of the detailed and
comprehensive Crew Consist Agreement, on the strength of find-
ings by a Magistrate, not only denies its benefits to a large number
of United Transportation Union members bill wipes out needed
savings for Conrnil.,

Conference substitute.—The conference substitute follows Ihe
Senate hill, with a clarifying sentence added to ensure that such a
single collective bargaining agreement is negotiated systemwide.
This follows the historical pilicy of the National Mediation Hoard
that crnlts or classes are to be certified systemwide, nnd negotia-
tions conducted on a similar basis.

This section will make it absolutely clear that the intent of Con-
gress was in I!>7:t. has remained, and is today thnt Conrnil is enti-
tled lo a single collective bargaining agreement with each crall or
class of workers. The Magistrate's opinion was premised on what
lie described as an ambiguous phrase in the existing statutory lan-
guage. This section should make it clear that the intent of Con-
gress is that Conrnil is entitled to n single agreement for each class

nnd crnR.
section 107—empijovee photeition payments

Senate bill —no provision.
House amendment.—The House amendment provided an effec-
tive data for lhe new formulas of the first day of lhe month I.Ro0W-

ing ena[ctment. ) .
gnate amendment.—The senate hill provides that the new for-
mulas are to be effective on the first day of the month following
enarlment The Corporation and other employers wilh protected
employees were to be reimbursed effective October | for any pro-
tective payments not previously reimbursed.

Conference substitute. —The Uonfcrence substitute adopts October
1, WHO as lhe effective dale.

SECTION 50H—TECHNICAI. AMENDMENTS

Senate tall - No provision

House amendment.—the llousp amendment makes technical
changes to the Regional Rail Reorganization Act of W/M and adds
the Attorney (leneral to the Hoard of Directors of the United
States Railway Association.

The Secretary of Transportation nnd the Secretary of the Treas-
ury are authorized to delega.e their tesponsibililie.x under the MR
Act, including membership on the Hoard of Directors of tin1 USRA
and its committees, to the following designated representatives.
The Secretary of Treasury may designate any officer ol Ihe Depart-
ment whose position is confirmed hy lhe Senate The Secretary of
Transportation is authorized lo designate ns his representative the
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Deputy Secretary, the General Counsel, the Federal Railroad Ad-
ministrator, nr Ifie Deputy Federal Railroad Administrator.

Subsection tell amends the definition or “deprived of employ-
ment" in subsection r>i)(lil to exclude from the definition, nnd
thereby excludes from coverage under the protection program con-
sistent with changes made in section 4 of this legislation, failure to
work due to Acts of (Jod. Subsection (dl also adds a definition of
"compensation” to section SOI so that il is clear the word means
only enrnings in employment subject to the Railroad Retirement
Act rather than such earnings plus earnings from non-railroad em-
ployment nnd compensation for person.-., injury claims against tlie
employer.

Finally, subsection (e) clarifies that the arbitration provisions
that npply to disputes between the Corporation and its employees
regarding the interpretation nf Title V provisions do not resiricl
the newly-created audit and reporting responsibilities nrihe USHA.

Smote nmendment. —The Sennte amendment is similar lo the
House nmendment but does not ntld the Attorney (icneral to tlie
Association's Hoard of Directors.

Conferenee suhslitute.—The conference substitute follows the
House amendment, but deletes the provision to include the Attor-
ney (Jenernl on the IJSRA Hoard of Directors.

Section fiOHtO of the House amendment alters section -IOMtdl of
the Rail Passenger Service Act to enable Amtrnk greater flexibility
in contracting for compensation for providing commuter servires
with the states. At present, the level of compensation is fixed at
the "avoidable cost" level. Conferees expect lhnl this provision will
enable Amtrnk to have the flexibility to contract for tin* value of
services rendered nnd not result in commuter revenues below
avoidable cost.

snnion cot—F.xmimm sui'pikmkntai. tiilansaction imioi'osais

Smote h I||-N0 _provision

House iinieiiiliiieilt. —The House hill amends section 1115 of the
Regional Hail Reorganization Act of 11173 (45 U.S.C. 7-Ifd hy provid-
ing that the Secretary of Transportation shall determine, after
comments from interested parlies, whether to propose a supple-
mental transaction under this section for the transfer of all rail
properties of Conrnil in Connecticut and Rhode Island In another
railroad in lhe region If the Secretary determines that another
rnil carrier is financially nnd operali'nally capable of assuming
Conrad's freight operations and freight service obligations in the
area, that lhe transfer would promote the establishment anil reten-
tion of a financially self-sustaining rail system iu Connecticut and
Rhode Island adcuuntc lo meet the needs of those stales, and that
the transfer would minimi/e job losses and associated increases in
unemployment, should lhe Secretary develop such a proposal. Alter
providing USRA and lhe ICC wilh an opportunity to review and
comment on the proposal, the Secretary may petition the special
court for an order lo carry out the pro]Mised transfer.

Notwithstanding any existing fillH agreements, a new employ-
ment agreement would he entered into between the parties to the
transfer and afferted employees pursuant to section fillH. These
agreements would involve lhe Corporation, but would not im]s>se
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additional obligations on the Corporation, which is neither an nc-
ipiiring nor a selling carrier for the pur]xises of section MIX

The hill would nlso allow further supplemental transactions
under the normal procedures of section !105 to occur by deleting the
six_year time limit provided in section ICLtIHIof the Act.

Conferenir substitute.—The Conference substitute ndopts the
Ilouse provision, but nllows the States of Connecticut ami Rhode
island to comment formally. The time period is nlso extended to
2-Hl dnys.

If n pro]xisal is sent to Ihe Special Court, the Special Court shall
use the procedures of existing section JIO5. If n tram force railroad
is unwilling to accept the fair and rquitable price established hy
the Secretary, the Secretary need not petition the Special Court.
The Special Court mny review the proposal to determine if it is in
the public interest.

SECTION 701—ROCK ISLLANO ANI) MILWAUKEE RAII.tIOANX AMENNMK.NTtl

Sennte hill.—No provision.
House amendmerﬁ.—ﬁle House ninonds the Rock Island Transi-

tion and Fmployee Assistance and the Milwaukee Railroad Re-
structuring Act in several instances The amendment provides that
any decision with res])ect lo constitutionality of the Rock Island
Transition Act or lhe Milwaukee Railroad Restructuring Act from
the respective courts having jurisdiction over the respective rail-
roads in bankruptcy shall he taken lo the United Stales Court of
Appeals for the Seventh Circuit. If a constitutional challenge in
made lo the procedure under this provision. lhe challenge shall he
heard hy the United Stales Court of Appeals Tor the Seventh Cir-
cuit because the procedure is part of the Rock IsIinnd Train ition
Act. Should the appeals on constitutionality involve section I'M or
section I1ll ol the Rock Islnnd Transition Act or sections 'l=or Iftof
tlie Milwaukee Railroad Restructuring Act, regarding the claim of
administration for employee protection claims, the court shall de-
termine the appeals in a consolidated proceeding nnd render a
final decision no later thnn (ill days after the Inst such appeal is
filed. L

The House amendment clarifies the Rock Island Transition nnd
Milwaukee Railroad Restructuring Act to stale affirmatively that
nothing in these Acts shall limit the right or nny person to bring
an action under Ilhe Tucker Act. This provision was not iu the
original Acts on the grounds thnt there continued to exist a Tucker
Act' remedy where Congress lias not explicitly waived r.ich a
remedy. See Regionnl Rail Reorganization Cases, -1ID U.S. 1(12; 125
(111741'However, in reviewing Judge liarr's injunction of the Rock
Island Transition Act, Justice Stevens expressed concern about the
availability of such a remedy where the injunction lo he lifted mid
were the Act aubsomiently to he held unrnin-filutinunl, uUs.
—————————————————— (ItIHN). This specific provision clearly establishes that
the Tucker Act is available and nothing in these Acts limits lhe
right nf nny person lo seek redress under the Tucker Act.

The llouse amendment provides for a new schedule for the nego-
tiation of mi employee protection agreement between the Rock
Island Railroad and the Labor organizations. If these parties lire
not able to come to an agreement within 5 days, the Commission is

4169



I.LKCISI.ATIVK HISTORY
P.L. DC448
Ip.iRc 13H

to impose n fnir :uul equitable arrangement no less protective of
the interesLs of employees than the protection established under
section !l of tbe Milwaukee Railroad Itestructurine Act within la
days after the enactment or ihe Staggers Rail Act The bankruptcy
court shall order the Rock Island Trustee and the Ruck Island em-
ployee organizations to implement such arrangement immediately.
Any order of the Commission or the bankruptcy court with respect
to implementing such order shall be appealed only to the United
States Court of Ap]mnls for the Seventh Circuit within a days after
the order or the Commission or the bankruptcy court, whichever is
later, and shall be determined within (ill (lays after the appeal is
Hied, nenelils and allowances under this arrangement shall be paid
by the Rock Island Railroad and shall be treated as administrative
expenses of the estate of the Rock Island Railroad. Hv s|>ecilically
statin)' that there is a Tucker Act remedy, the benefits and
allowances will immediately become available to (he tiunlifying
Rock Island employees and ihe Trustee may pursue his alienat ions
of unconstitutional action under the Tucker Act

Under Sectjon 7<dl. let. and (ft of the Milwaukee Railroad Re-
structuring Act, certain obligations to the United Stales were sub-
ordinated to the creditors, hul not the stockholders. Hence, there is
a nap between these two classes ef interests. The llnuse amend-
ment eliminates this nap, by fornivinn such suhordina’,. d obliga-
tions to the United States when tlie Milwaukee Railroad is either
successfully reornanized as a rail irrier or when more than filler
of the railroad os it exists on the effective dale of the Staggers Rail
Act is purchased and fill% of its employees on ‘hat date have ob-
tained employment with other carriers. lly eliminating this gap in
this way, the House amendment will encourage lhe Milwaukee
Railroads stockholders to seek a successful reorganization or pur-
chase and not feel it necessary to seek liquidation al this time.

Additional funds for Transaction Assistance under tlie Rock
Inland Transition Act for the purchase or abandoned lines hy non-
rail carrier entities of the Rock Island Railroad and Milwaukee
Railroad and for rail hanking of lines of (lie Milwaukee Railroad in
Montana nre made nvnilnhle. The Secrete";, may determine if ap-
plications for purchase filed after Septemlier IS. I19HU, are appropri-
ate. Other than lhe fi'eils specifically reserved for Montana, Tran-
sition assistance fimns should he equitably distributed without
fSta(lje preference to non-carrier entities which hnve applied for
unds.

Conference si hslitiile.—The conference suhslitute ndopts the
House provision, with minor modifications nnd deletion of the new
fiitdini'H for the Ris k Island Transition Act. The conferee” believe
thnt there is an obligation upon the Ruck Island esinle to provide
employee protection as a claim nf administration to ils employees
who were not covered by the March -1, IlIXO, agreement. Further,
the conferees believe the Rock Island estate has henofilted from
the Rock Island Transition Act hy the reduction in ils employee
pratedion liability and through the Cnngrcssionnllv-suppnrted
March 1. 19X1), iigreemen.', the ability to lease its facilities and the
use of funds to purchase ils facilities, thus preserving ils value as a
going concern, and the expeditious consideration of Rock Island
transactions at the Commission. The conferees reiterate that it is
the intention of Congress that employee prut dion lie imposed in
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bankruptcy proceedings involving mnjer rnil carriers, for to do oth-
erwise woiild lie to promote liquidations, to the detriment of the
employees nnd the public interest.

SF.CTION 702— LOAN CtIAnSNTF.F-S

ﬁennle b ill—No provision.
nuse nmrndnirmt.—The House amendment provides thnt the

Secretary of Transportation shnll not later than 45 days nfter the
effective dale of this Act, lake filial action on nny application Tor n
section fill loan guarantee under the Rnilrond Revitalization nnd
Regulatory Reform Act to be used in connection with joint owner-
ship. construction or rehabilitation of nny facilities for n second
rail carrier to serve the Powder River Basin in Wyoming nnd Mon-
tana. Tliis provision is included to promote needed com]ietilinn for
transportation or Ihe low-sulfur conl from the Powder River Hasin
thnt is used hy n great number of utilities in ninny slates.

The Secretary is authorized to waive findings under filttg) with
respect to such lonn guarantees, nnd sretion 4 (f) of the Department
. Transportation Act is not applicable to such lonn guarantees.
However, the Secretnry shnll review the proposed Chicago nnd
North Western connector nnd shall not approve nny route which
requires the use of ngriculturnl land unless there is no feasible a id
prudent alternative to the use of such land nnd the proposed rou :e
construction plnn requires nil possible planning to minimize lon js
to such agricultural land. The Secretary shall review the use |
any ngriculturnl land in any new constructed line nnd slinll requi e
private land crossings Tor agricultural laid owners whose land s
divided by such line. When the Secretary requires the constructinn
of a grndi’ crossing, the Secretary shall require lhe land ownei and
the rnilrond lo enter into agreements limning the rnilronds liabili-
ty(?t sfuch crossin%s. )

onference substitute.—The conference substitute ndopts the
House nmendment, hul substitutes provisions regarding sinndnrds
nnd deadlines for judicial review instead of the Secretary's discre-
tion to wnive findings under sei ion 511(g) of the Railroad Revital-
ization nnd Regulatory Reform Act of 1970 (P.l,. 94-2111). 1l also
makes clear that netions can he taken withnut prin approval of
nny Committee of Congress.

The standards and deadlines nre burrowed from the Alaska Nat-
ural (las Transportation Ad, 15 U.S.C. 719h. and the Administra-
tive Procedure Act, 5 1J.S.C. 7911 The reference to the phrase, lar-
bitrary. capricious, or nn nhuso of discretion" is nil adaptation of 5
U.S.C. 705t2i(A). The reference lo "in excess of statutory jurisdic-
tion, niitlii/itv or limilntions, or short of statutory right' is nn in-
corporation of the grounds for review provided in section 70ti(2KC).
Tlie Confere.'fi wish In emphasize Hint the other grounds for review
set forth in siction 5 U.S.C. 7(1(1(21 not in this section are intention-
ally excluded. ,Indicia! review is tn he confined to considerations or
whether the agency complied with the Constitution and noted
within its authority.
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SF.CT10N 703—CONKAII. STUDIES AND EMERGENCY FUNDING A USRA
AUTIIOHI'ATION

Sennte bill.—The sennte hill requires USRA to submit prelimi-
nnry recommendations by November 15, WHO. wilh legnrd to Con-
rnil s future structure, nctivities and fundini; Following review by
the Department of Transportation and the Commission, and -,m-
mcnt by interested parties, USRA is required to submit to Congress
by March 1, 1981 specific final recommendations with respect to <1
future projected funding requirements of Conrnil; (2) future struc-
ture nnd activities of Conrad :n the region; nnd (lll legislative pro-
posals, if ncccssnry, to implement such recommendations. The
Senate provisions nlso require specific studies to be completed in
developing preliminary and final recommeim. .(ions. Conrnil is re-
quired to submit recommendations to USRA by October I, WHO; it
is nlso free to comment on the Association's preliminary nnd final
recommendations. The provision includes nn USRA authorization
ci;l%gl.S million for fiscal year 15181 nnd $27.5 million for fiscal vear

A separate title of the Senate b'M provides emergency funding
for Conrnil of $112!) million Tor fiscal _,onr 15181 This provision is in-
t'-.ided to provide interim Federal funding for Conrnil while Con-
gress identifies alternative measures, including structur'd changes,
based on the various studies nnd recommendations discussed above.
The funding is conditioned U]s>n n finding bv the Finance Commit-
tee under section 2I(ithl of the Regionnl Raii Reorganization Act of
10lill, ns amended, thnt Conrnil has taken appropriate action to
eliminate losses on light density and unprofitable lines through ne-
gotiation of subsidy or trncknge rights agreements, sale or lease,
imposition of surcharges or abandonment of surh lines. Expedited
surcharge and abandonment procedures are provided Tor these
light density nnd unprofitable lines. In nddi'mn, lhe Senate bill re-
quires nn economic analysis that will forecast the full . ffects upon
Conrnil nnd rail labor of alternative changes in labor agreements
nnd relnled operational changes.

House amendment.—The House nmendment does not contain nny
provision on Conrail studies or emergency funding. It provides nn
authorization for USRA of $28.5 million for fiscal year 1518L

Conference substitute.—The conference substitute generally
ndopts the Senate provision wilh regard lo Conrail studies. Howev-
er. Conri.il is given a larger role and will be required to submit a
separate report and recommendations al the same lime as USRA
on the carrier's future fum."” { requirements, future structure and
activities, nnd jegislativc ... ion which might lie reunited. Conrail is
to submit preliminary projections and recommendations to USRA
by January 1, 15)81l. 'lhe report and recommendations or USRA nnd
Conrail are to he submitted to Congress no later than April |1, 1581

The Department of Transportation is to submit its recommenda-
tions by thnt same date, nnd there is a provision for comment by
the Commission.

The Conference substitute adopts the Conrnil emergency funding
authorization of $1120 million for fiscal year 158l It retains ihe
Sennle provision for an affirmntive finding hy the Finance Commit-
tee that Conrnil has taken appropriate action lo eliminate losses on
light density lines and other lines which are unprofitable. llowev-
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er. since the rnil bill contains separate surcharge nnd abandonment
provisions, the expedited Conrnil surcharge and abandonment pro-
cedures hnve been deleted. The Conferees stress, however. lhnt
Congress intends, ns a condition of the emergency funding, that
Conrail proceed to eliminnte or reduce its losses on unprofitable’
lines and implement such cost conservation measures ns nre feasi-
ble to minimize the needs for additional Federal funds.

Earlier this yenr, in the Past ,/'nger Rnilrond Rebuilding Act, Con-
gress established the goal of eliminating congestion of rnil freight
nnd rnil passenger traffic nlong the Northeast Corridor. At that
time, Congress nlso authorized funds to begin the diversion of
freight nround Hnltimore. It now nppenrs that still more freight
may be diverted off the corridor by cooperation between Conrnil
nnd the Delaware nnd Hudson Railroad nnd that no authorization
of appropriations is required to divert additional traffic off the cor-
ridor hy tire negotintions of trncknge rights between Conrnil nnd
the Delaware and Hudson. Accordingly, the Conferees express their
hope thnt these negotiations will successfully divert additional'
freight off the corridor nnd direct lhe United Stntes Railway Asso-
cinlon to monitor these negotiations nnd to report on their prog-
ress to the respective committees.

SECTION 704— USRA AUTHORIZATION OF APPROPRIATIONS

Senate bill.—The sennle bill contained n 2 year authorization of
JIL/i million in fiscal yenr 1981 a id $25.5 million in 1982.
House amendment.—The 1lousp nmendment contained a 1 yenr
nuttiorizntinn for $28.5 million.
onference substitute.—The conference substitute provides n |
yenr authorization of $99 million foi fiscal yenr 1981.

SECTION 703— FERIiFR LINE REIIAPICITATION rruev

Senate |u|l.—bio provision.

House lull.—lsection 291 of the House bill created a Rail Technol-
ogy and Shippers Needs Horrd. This Rom-d is lo consist of the Sec-
retary of Transportation, the Secretary of Agriculture, the Sectc-
tnry of Commerce, the r.« retnry of Housing nnd UHinn Develop-
ment. the Secretary of Iq‘sir, lhe Cline 'nan of the Interstate Com-
merce Commission, nm. -M shipper represeni.Jives from national
agricultural organizations appointed hv the ('resident. The Hoard r
given authority to conduct studies of technological means to im
prove rail productivity nnd the continuing transportation needs of
urban nnd rural shippers.

Seelion 29! or the House bill also provides Tor .i study of the rev-
enue impact and public benefits of exempting from taxation Stale
or local government obligations incurred in connection with the re-
linhililntinn of rnilrond feeder lines. The report mucl include crite-
ria as may lie ncressary lo prevent the nlniso of the special lax
status given under ]bis section.

Conference substitute.—The conference Substitute deleted the
Rnil Technology nnd Shippers Needs hoard hut rctninvd the study
:;if the impact of exempting Stale or local government obligations
incurred nt connection with tlie rnilrond feeder lines. Il is nnlici-
patcd that this report will include reci'minendiilions regarding lhe
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typos of rnilrond properties nnd services which ought lo ho eligible
for State or local government obligations which are exempt from
tnxntion; ways to narrow the applicability of this special issue to
ensure that such obligations will be issued only for productive rail
rehabilitation or acquisition projects; nnd ways to ensure coordina-
tion with Federal, Stale and local rail programs.

SUCTION 7nr,—rFFECT ON PKNOINO MATTKRS

Senate bill.—No provision.

Himsc amemIment.—The House bill contains a provision which
states that all applications or proceedings pending before the Com-
mission or other agencies, or nny court, shall be determiner) ns if
this taw had not been enacted.

Conference substitute.—The conference substitute deletes the
House provision, but clarifies timt existing rate bureau proceedings
shnil |k* conducted under the law prior to the enactment of this
Act. The House h'll, ns passed, contains n section determining the
effect of this legislation on pending matters. The fact thnt the Con-
ference substitute does not contain a similar provision is not in-
tended to create nny implication that other cases now pending nt
the Ccmi 'inn, other affected agencies, or pending in the Federal
courts nre lo he adjudicated or determined under existing Inw
or the new legislation in accordance wilh controlling case law. The
deletion of these provisions mentis that existing cases al the Com-
mission, other affected agencies, or (lending in the Federal courts,
shall be determined ns present ense law requires that they he de-
termined.

If a case is pending in Federal Court or has been remanded to
the- Commission, the Conferees intend thnt the rate ultimately de-
termined hy the Commission shnll be considered the rate in effect
on the date of enactment for the purposes of this Act.

SUCTION 707— CONSTIttJCTION OF AMP.NIIMFNTS

Semite bill.—snmn as_the House hill.

lhmsc onicnilnient.—The House nmendment provided that the
amendments made hy this Act should >j! he construed to modify
the existing law wilh respect to competition and coordination ns it
affected the relationship between water carriers and rail carriers.

Conference substitute.—The provision contained iu this section,
which qualifies each provision of each section nf this Act, is de-
signed to make clear that none of the provisions nt the Act modi-
fies existing law to make lawful a rate or practice that was unlaw-
ful on lhe day prior to enactment. Also the Conferees intend that
this section allow w iter enrrh ~s lo challenge practices that were
unlawful as unfair, destructive predatory, or otherwise under-
mined competition prior to enactment of this Act. In addition, of
course, the Conferees do not intend to limit the rights of water car-
riers to exercise llieir rights nnd remedies under the provision of
the Interstate Commerce Act ns amended hy the Sluggers Act of
WHO regardless of whether those rights and remedies me related to
practices which are unfair, destructive, predatory or otherwise un-
dermine competition.
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The intent is that none nf the amendments made hy this Ael is
to Ih- used to legitimize thr undermining or rail-water competition.
Railroad rates and practices that affect rail-water competition that
are unfair, destructive, predatory, or otherwise undermine ci.v.ipeti-
lion, and that were unlawful immediately prior to enncim<-nt of
this Ael shall continue to he prohibited Similarly, nn change made
by this Ael makes lawful any other railroad rnle or competitive
prnctire lhnl is unfair, destructive, predatory or otherwise under-
mines competition.

SrITION 70R—StIRPLIS F.qUIPMKNT

nnte Ini'.—No provision.
ouse nmemimeut.— rh- House amendment mnkcs Conrail eligi-

ble to Iwirrnw excess rquipinonl from the Department or the Army.
NOW, the effected community mus\ pay a rental fee ol the fair
market value, which is too high for most local communities. The
amendment would set up a two-step process for obtaining the
needed equipment (bridge for example!. The Hrst would Im an ap-
plication hy Conrail lo lThe Army for a contract lo borrow the
bridge; this would occur only alter Conrail has determined Ihnl
public safety required such action. After Conrail and tin* Army
have concluded negoliniinns, Conrail would enter into a con*-net
with the local runuminity to pay lor the transportation ol Ilhe
bridge to lhe site and lor routine maintenance.

While the language of the amendment is general, il is specifical-
ly aimed nt solving a problem in (he city of Niles, Ohio, where the
West I'ark Avenue bridge going over Conrail tracks was damaged
nnd traffic is now being rerouted through a public park. This cro-
nies a ha/ardiniH and dangerous condition for the many children in

lhe arga. .
EOI’]F&I’QHCG substitute.—c-oriforonce suhslitute ndopts llie House
provision.

SKCT.IN 70!—STIIY OF ALASKA ItAILHUAI) lIATF.S

emite hill —Na provision

ouse finientinicnl—The House nmendment requires, within fi
months alter liie effective dale of llu* legislation, the Cntnmission
to eomplel' n study to determine whether certain rales charged hy
llie A!., kii Railroad would, if sueli rules were entered into alter
the enactment nl tlie legislalinn. have violated Seelion IH7llla(cHI)
of Title -lll li s t;, ns amended hy the House amendment.

Conference stbstitute —The “Conference suhslitute follows the
House an: ndmont. Allegations have been made timt llie Alaska
Railroad has been engaged in predatory pricing lo Ihe injury ol ils
privately owned competitors It has also lieen alleged timt the
Alaska Railroad has the capacity lo engage in such nctivity be-
cause il is federally iwned and subsidized, while ils competitors are
totally uiisiihsidiz'.(. Clearly, such conduct would In* contrary lo
sotiml public policy.

Accordingly, nn investigation hy the Commission is ordered hy
this Act, Il is expected that the Commission will condor! a careful,
impartial analysis of Ihe controversy, weighing all Ihe fuels and ar-
guments of the interested parties, nnd making available ils ntuily-
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Sennle lull.—No provision.

House amendment.—The House nmendment provides that Ihe
provisions of this Act nnd the amendments made hv this Art shall
take effect October I. I'INI) except eertnin sections ticaliiiR with the
Conrnil employee. protect

Conference  siili ||th nce sub t|tute adopts thE
|-| use amend en I cla ifes t at ents {0 %toc

ransitio {np 0yee ASSIS ance C |n sectlon are
€ ec [VE upon enac men

Appkniiix A

Intfiistatf Commf.iicf. Commission,
Hox/ini/,'lon. 1).C, iSV/drmher 10, 10S0.

1’8 Skt "tadhiRgton, DC.

D fah anatoh Exon: This is in reply to your letter of September
Il nskinR for mv interpretation of the Commission’s authority re-
RardiiiR demand-sensitive rntes if Section 210 of lilt. 72:15 (The
Hail Act of IIIWII were enacted. As your letter points out, Sertinn
210 repeals the exixlini! section of the Interstate Commerce Act
which reipvres the Commission lo maintain standards and -.nee-
dures In permit lhe establishment of demand-sensitive rales In my
view, repeal of this section will lead the Commission to repeal its
existing rcRulalinns rcRnrilinR demand-sensitive rales and lo lefuse
10 initiate new rulemnkinRs on this subject

I hop this addresses your concerns about the Commission's in-
terpretation of existing and pemliuit leRislalion | would, or course,
he pleased lo discuss this with you nt nny lime Il loRisIntion is en-
acted, | look forward lo workiitR closely with you and other mem-
bers of Conjtress who have devoted so much effort to hririRinR a rail
hill to fruition.

iincerely yours, i .
D aiiius W. Haskins, Jr., ( Imirnnin.

Aitfnoix 1l

CIIK'AnO AND NoilTIIWKBTKIIN THIAN.SI'IITAMON Co..
efifeaiher JO. 1USD
lion. J. 1 Exon.
11 S. Semite, WashiiiRlon, DC.

D faii Sfnatoii Exon: We know you arc concerned with our plans
for ihe future of our (‘ant-west line between the WyominR State
line and Ihe Mississippi Hiver. Please he advised wo have no inten-
tion of nimndnniiiR this line.
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The construction of. and successful operation of. our proposed
connector line to the Union Pacific near Joyce. Nebraska, not only
will not endaiiRer the eastwest line, but will enhance its future.
Jtcvenues derived from the coal project will make this railroad
slronRcr and belter able to maintain this line, which performs a
useful service lor the citizens nf Nebraska

It is our puriHtse to maintain this line in condition to respond tn
Service needed hv vour citizens As we liecome stronRfr, we are
tietter able to increase tbe quality or ties line and our other lines
in Nebraska. However. | would like to emphasize lhnt we do have
an onRoinR proRram which Ims resulted in nulislantial investment
For tbe period Tram 11174 to 1I?!l we have invested $151511111(1 in
maintenance and capital in this line Obviously, it is our intention
to continue maintenance nnd investment nt this level or hopefully.
Rreater.

Sincerely,

JFIuIMF CoNI.ON. Senior Fire rresulent,
||A|n ty (7. Stacufrs.

mfs J Fi.im
Jlum Mor rﬂy
lion Ei kma||||t
Jim Eantini.

linnenT T Matsm
Jamfs T l[llulylull
EiiwAtm [l Maiiican.
Tom IxiFFFt.Fn,

Caiiy A |ff, .
Mann?ylys nil llie "I'nrl of llie House.
llowaiiii W. Cannon,
[tI'SSFLL 1 IxiNii,
J. Jamfs Exon,
Hon IACKwnon
Kassfraiim,

Mnml/erx on the I orI of hr Sennle.
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STAGGERS RAIL ACT OF 1980
Public Law 96-448; 96th Congress

AN ACT To reform the economic regulation of milroad.s, and for other purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,
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*SUBCHAPTER IV—RAILROAD COST ACCOUNTING
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*§11164. Certification of rail carrier cost accounting systems
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