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7 e Ser . SITILI'LNHr INACUtt STATUTES.  Ho subsequent!; enacted
18 M.ivitr -Lill 1* Tulriprrlril or ijnstrurd to Jppl; to the Al¥iV* Snilrad
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No comparable
provision



2 *See it. EFFECTIVE DATE This Act t'kea effect upon _acceptance by
2 the Alaska State legislature of the closing report auboltte] under the
21 federal transfer legislation enacted by Congress™ authorising transfer of
24 the Alaska (allroad to the State of Alasku or the Alaska Kallroad Authority
21 or upon approval by the legislature of operation of the Federal Alaska
2( (allroad by the Alaska (ailroad Authority.

| " See J. EFECTIVE DAIE
*>ec’rdance with AS 01.10.070(c).

This Act takes effect (Mediately In

SB 352 contains nn
immediate effective
date while SB 352
contains an elaborate
effective date tied to
the federal railroad,
transfer legislation.
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Ere. "J."0,250. SPECIAL KtrOH. Tin corporation >hall Invrstl-
gate and prepare a report lor the governor and tha legislature on tha
long-ter* operation*.of the railroad that art in tha bast interest of
tha state. The report shall be due January 1, 1986. It shall ada
specific remmmmd.itions on operational aitem.itlves and tha transfer
of all or part of the railroads operations to the private sector.



See. 42.40.360  JTHOrXIATPHS. *The corporation may request,
with the concurrence of the governor, a direct appropriation or grant
from the legislature to assist In carrying out tne provisions of
AS 42.40.300 and 42.h0.310.
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provision



No comparable
provision

2
PA
Pl
2
2%
/i)
/il

See. 42.40.580. IPtZRItl RECEIPTS, TEVRCRARY BONDS AND TEJIFILART
tWO AYICITATI0M NOTES.  Before (lie preparation of definitive  bonds
or bond anticipation notes, the corporation my issue interfw receipts
or teaporary honds or bond anticipation notes, witli or without cou*
pons, exchangeable for bonds or bond anticipation notes when these
definitive bonds or bond anticipation notes have been executed and are
available for delivery.



No comparable
provision



No comparable
provision

22 thf Alaska Railroad Corporation Act






LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM January 18, 1984

SUBJECT: Alaska Railroad (HB 512)
T0: Representative Bette Cato

FROM: Tamara Brandt Cook
Legislative Counsel ,

Here 1is the section by section analysis of HB 532 that you
requested.

* Section 1 This is a statement of legislative findings and
purpose. In (a) the legislature finds that the Alaska Rail —
road is an essential part of the state transportation net—
work that will cease tc be an option without state action

and that extending the railroad into natural resource areas
is necessary Tfor long-term economic growth. In (b) the pur—
pose of the Act 1is stated to be the creation of an entity to
operate and manage the railroad pending the transfer of the
railroad to the private sector. In (c) the legislature

finds that it is necessary to create a public corporation to
operate the railroad and that the corporation should be
created so that it will be responsible for the management of
the financial and legal obligations of the railroad, will
constitute a common carrier under the Interstate Commerce
Commission, will have the ability to issue tax exempt
obligations, may carry out its responsibilities on a
self-sustaining basis, and so that the best transportation
can be provided supported by state investment when neces—
sary, the railroad may be operated prudently, and borrowing
by the corporation does not endanger the state"s own borrow-—
ing capacity.

* Section 2

Section 42.40.010 The Alaska Railroad Corporation is estab—
lished as a public corporation outside the executive branch
of government but considered a principal department for the
purposes of art. 1l1l, sec. 26 of the state constitution.
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This last provision is an apparent effort to justify legis—
lative confirmation of members of the board of directors.

The Alaska Supreme Court has found that the power to appoint
executive officers 1is solely an executive function. While
Article 111, sections 25 and 26 of the state constitution
requires legislative confirmation of the appointments of
heads of departments and members of quasi-judicial or regu—
latory agencies, the court has held that those sections rep-—
resent the outer limits of the legislature®s power to con-—

firm. (Bradner v. Hammond, 553 P.2d 1 (Alasit -, 1976))
Despite the effort at characterizing the boara as a .
board or commission . . . at the head of a principal depart—
ment or a regulatory or quasi-judicial agency. .. ."

(Article 111, Election 26, Constitution of the State of
Alaska), I am certain that the court would find that the
board does not fit within the terms of Article 111, Section

26 and that legislative confirmation on that basis 1is inap—
propriate .

There 1is a basis for arguing in support of the confirmation
requirement. It could be argued that Bradner applies only
to appointments of officers of the executive branch and does
not apply to appointments of officers of public corporations
that have an independent legal status from the executive
branch of government. Confirmation of appointments to
independent public corporations does not directly invade the
governor®"s power of appointment, because the governor has no
duty to administer the corporation that is similar to his
duty to administer the executive branch. Nevertheless, it
must be stressed that the provision regarding confirmation
of board members 1is subject to constitutional attack.

Section 42.40.020 Five voting members who are voters in the
state, are appointed to the hoard of directors by the
governor No more than two members may be from one judicial
district: and two members must have at least five years ex—
perience as owners or managers of a business in the state.

A member may not be a state officer or employee. However,
the governor may appoint one person who 1is not a voter if he
has at ".Least 10 years of experience in management of rail—
roads. In addition to voting members, the governor shall
appoint a nonvoting member who 1is an employee of the corp—
oration and the chief executive officer of the corporation
shall serve as another nonvoting member. The voting members
are to be confirmed by the legislature.



The board is to elect a chairperson and appoint a secretary.
The chairperson must call a meeting at least every three
months and may call other meetings. The governor 1is
authorized to remove a member from the board for 1incapacita—
tion, failure to attend meetings, conviction of a felony, or
conviction of a misdemeanor involving moral turpitude.

Section 42.40.030 The appointed members of the board serve
for staggered five year terms.

Section 42.40.040 A vacancy on the board is filled by the
governor and the appointment must be confirmed by the legis—
lature. Despite a vacancy the board may exercise its powers
if it has a quorum of members.

Section 42.40.050 An appointed member of the board receives
SZCfO for each day he 1is engaged in the performance of duties
as a board member. In addition, he 1is entitled to per diem
and travel expenses.

Section 42.40.070 The board must provide by rule for the
method of voting and representation of persons absent from a
meeting.

Section 42.40.100 The board appoints the chief executive
officer of the corporation and fixes his compensation. The
chief executive officer of the corporation appoints other
executive officers and fixes their compensation subject to
board approval.

Section A2.40.110 By rule the board delegates duties neces-
sary tor the management of daily affairs of the corporation
to the chief executive officer. Within 60 days after it 1is
established, the board must delegate certain specified
activities of the corporation.

Section 42.40.200 Meetings of the board are public with the
exception of executive sessions. These may be called as
authorized under the Administrative Procedure Act or to con-—
sider matters pertaining to personnel, the corporation®s
legal position, land acquisition or disposal, or proprietary
information as defined in a manner consistent with the prac—
tices of the Interstate Commerce Commission.

Section 42.40.220 The board must keet minutes of each meet—
ing.



Section 42.40.230 The board must establish a procedure for
adopting rules, 1including a procedure for adopting emergency
rules.

Section 42.70.240 Information of the corporation is open to
public inspection except the corporation may withold certain
matters from disclosure if they are of a nonpublic,
privileged, or proprietary nature.

Section 42.40.250 The corporation must prepare a report on
the long-term operations of the railroad that is due January
1, 1988. The report shall include recommendations on the
transfer of railroad operations to the private sector.

Section 42.40.260 A report describing the operations and
financial condition of the corporation during the preceding
fiscal year of the railroad shall be distributed to the
governor and the legislature within 90 days after the fiscal
year ends.

Section 42.40.270 The board mist have the records of the
corporation""audit"ed annually. Cor; oration records will be
made available to an auditor appointed by the governor or to
the legislative audit division.

Section 42.40.300 In addition ti other powers authorized by
law, the corporation may exercise certain specified general
powers listed in this section.

Section 42.40.310 The board must adopt a long-range expan—

sion pTan and”capital improvement plan. The plans cover
five year periods and must be updated annually. These plans
are to be prepared by employees of the corporation. Copies

of the updated plans are to be provided to the governor and
the legislature by December 1 each year.

Section 42.40.320 The corporation may not issue stock, pay
dividends, make private distributions of assets, make loans
to board members or employees or engage 1in business for pri—
vate benefit. The corporation may defend and indemnify a
current or former employee, agent, or board member against
costs incurred in connection with a civil or criminal action
if the person acted in good faith on behalf of the corpor—
ation and within the scope of his official duties or powers.
The corporation may purchase 1insurance to protect its em—
ployees, agents, and board members for actions arising out
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of the performance or failure of perfo. ances of duties for
or employment with the corporation.

Section 42.40.400 Land acquired by the corporation 1is under
the control of the corporation. Railroad rights-of-way or
easements shall be classified as railroad utility corridors.
Future railroad utility corridors must be at least 100 feet
wide on both sides of the center line of the extended main
or brancn line, or may be of other width as designated by
the corporation. Portions of the utility corridor may be
leased or rented for other transportation services.

Sectic 142.40.420 The board may request conveyance of land
owned jJy”or-subject to selection by the state. Upon receipt
of a request the ..ommissioner of natural resources shall
temporarily classify the land for railroad purposes and
vacate a classification allowing disposal or lease of that
land under other laws. The temporary classification remains
in effect for 180 days. Within 90 days after receiving a
request, the commission must convey the state®"s interests 1in
the land to the corporation or notify the corporation of
reasons Tfor refusal to classify the .and for railroad pur—
poses. A conveyance under this section vests in the corp—
oration the right to extract and use construction materials
on the land without regard to whether the resources are part
of the surface or subsurface estate.

The corporation may reconvey to the state land that the
"orporation and the commissioner identify as unnecessary for
the corporation™s purposes. When physical conditions
require that track or fixtures be moved to stace-owned land
to maintain safe rail operations, the relocation may be made
with concurrence of the Department of Natural Resources.

Section 42.40.430 The corporation is authori/.ed to exercise
the power of eminent domain and declaration of taking.

Section 42.40.450 The corporation may acquire interests in
federal land ana property that 1is available under federal
law and may acquire property that is available from the
state.

Section 42.40.500 A liability incurred by the corporation
may be satisfied only from the assets of the corporation and
no creditor has a right of action against the st *



Section 42.40.520 The corporation must obtain a fidelity
bond for its board members and officers responsible for
finances.

Section 42.40.530 The corporation must keep in force public
liability insurance naming the state as an additional
insured.

Section 42.40.540 Claims involving activities of the rail-
road shall be brought against the corporation and not
against the state. (b) provides that if the railroad corp—
oration prevails in a legal action, the other party is
liable for full costs and legal fees incurred by the corp—
oration in defending the action. This subsection is flawed
in that it ignores the possibility that the corporation will
be a prevailing plaintiff rather than a prevailing defendant
in many cases.

Aside from that miner consideration, this subsection raises

a severe constitutional question. Under the Civil Rules of
Court there are situations whtre a prevailing party has only
a limited right to attorney®"s fees and cost. (see Civil

Rule 72 (k)) In any case, Civil Rule 82 provides for
payment of attorney"s fees to a prevailing party according
to a schedule that, 1in general, provides less than the full
cost incurred in fees. Singling out the railroad
corporation for different treatment from any other prevail —
ing party creates equal protection problems under both the
federal and state constitutions that need to be considered.
Furthermore, since Article 1V, Section 15 of the state con-—
stitution grants the supreme court the power to promulgate
rules governing practice and procedure 1in civil cases, it
appears that this subsection will have to be approved by
two-thirds of the members elected to each house of che Leg—

islature. Uniform Rule 39(e) requires that if a bill con—
tains a section changing a court rule the bill must have a
section citing the rule and noting what change 1is made. The

fact that the bill changes a court rule must also be noted
in ;le title of the bDbill. HB 512 does not comply with these
technical requirements.

Under (c) the corporation enjoys certain legal rights which
the state has. Provisions dealing with the administrative
handling of claims against the state do not apply to the
corporation.
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Section 42.40.550 Revenue generated by or appropriated to
the corporation shall be retained and used for railroad pur—
poses by the corporation. This raises a question concerning
the application of Article IX, Section 7, of the constitu—
tion. As interpreted in State v. Alex 646 P. 2d 203
(Alaska, 1982) , that prohibition against dedicated funds
extends to all sources of public revenue, so it would apply
to money generated by the Alaska Railroad. (See also 1982
Op. Att"y Gen., Nos. J66-785-81 and J66-649-80.) This leg—
islation requires that revenue generated by the railroad
corporation be retained for railroad purposes in
contravention of the prohibition against dedicated funds.
However, the federal 1law providing for the transfer of the
railroad to the state requires that revenues generated by
the state-owned railroad be kept by the railroad and used
for railroad purposes. (45 U.S.C. 1207 (a)(5)) Faced with
this requirement in federal law, it is likely that the
Alaska Supreme Court will strain to fit this into the excep-—
tion to the prohibition against dedicated funds as being
.required by the federal government for state
participation in federal programs." (Article 1IX, Section 7,
Constitution of the State of Alaska) In any case, there
appears to be little the legislature can do to resolve :he
conflict between the federal railroad transfer law and the
state constitution.

Section 42.40.560 With the concurrence of the governor, the
corporation may request an appropriation from the legisla—
ture to assist it in carrying out its general powers end
preparing long-range expansion and capital improvement
plans.

Section 42.40.570 The corporation may 1issue bonds and bond
anticipation notes. The principal and interest are payable
from corporation assets. The board shall bv resolution
establish the form and manner of execution of bonds or bond
anticipation notes. They may be sold as determined by the
board and shall mature at the time, not exceeding 50 years
from their date, determined by the board. The board 1is
authorized to enter into certain agreements with the holders
of the bonds or bond anticipation notes listed in (f).

Section 42.40.580 The corporation may issue interim
receipts or temporary bonds or bond anticipation notes ex—
changeable for bonds or bond anticipation notes once they
have been executed.
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Section 42.40.590 If an officer whose signature appears on
bonds, notes, or coupons attached to them ceases to be an
officer before delivery of the bonds, notes, or coupons, the
signature 1is valid.

Section 42.40.600 The pledge of assets of the corporation
to the payment of bonds or notes 1is valid and the assets are
subject to the lien of the pledge without physical delivery
or other act. The corporation is not prohibited from sel—
ling assets subject to a pledge.

Section 42.40.620 A holder of bonds or notes or a trustee
may enforce all rights under this chapter, the trust agree—
ment or resolution, or any other contract executed by the
corporation relating to the bonds or notes and may compel
the performance of duties of the corporation required by law
or the trust agreement or resolution.

Section 42.40.630 Bonds and notes 1issued by the corporation
lire negotiable instruments.

Section 42.40.640 Bonds and notes issued by the corporation
are securities in which all public bodies of the state and
other financial entities may invest funds.

Section 42.40.650 The corporation may 1isstie refunding

bonds®*. They may be sold or exchanged for outstanding bonds
and the proceeds applied to the purchase, redemption or pay-—
ment of outstanding bonds.

Section 42.40.660 The state is not liable for the debts of
the corporation. Bonds and notes are payable solely from
the revenue or assets of the corporation and are not a
liability of the state or a pledge of the faith and credit
of the state. Each bond and note 1issued by the corporation
must contain a statement that the corporation 1is not ob—
ligated to pay it except from the revenue or assets pledged
for it and neither the faith and credit nor the taxing power
of the state 1is pledged to the payment of it.

Section 42 .40.670 An officer or employee of the corporation
is not subject to personal liability because of the ex—
ecution or 1issuance of bonds cr notes.

Section 42.40.680 The property of the corporation and its
assets are exempt from taxes and special assessments of the
state or a political subdivision of the state. Bonds and



notes 1issued by the corporation are exempt from taxation
except for inheritance, transfer, and estate taxes.

Section 42.40.690 The assets of the corporation revert to
the state if it ceases to exist.

Section 42.40.700 Employees of the railroad are employees
of the corporation and not of the state. Laws relating to
public employees do not apply. The collective barg 1ining
agreements between the corporation and its employees remain
in effect until they expire or are renegotiated. The corp—
oration may not enter into a collective bargaining agreement
with an organization representing the corporation s chief
executive official or other executive officials appointed by
him.

Section 42.40.710 Assets of the corporation may not be used
TVV political activity. Board members nnd employees may on
request “".ppear before Congress, the state legislature, and
municipal governing bodies in connection with matters
directly affecting the corporation. A board member or
employee who violates this section is subject to a civi®
penalty not to exceed $5,000.

Section 42.40.900 Certain state laws listed in this section
do not apply to the corporation. The railroad is not
subject to the jurisdiction of the Alaska Transportation
Commission.

Section 42. «<0.950 Definitions for the chapter are provided.

Section 42.40.990 The short title of this chapter is the
Alaska Railroad Corporation Act.

* Section 3 11" provisions of this Act conflict with the
provisions "of other law, the provisions of this Act prevail.
Where possible, provisions of this Act shall be construed so
that they do not conflict with the Alaska Railroad Transfer
Act of 1982.

* Section 4 Members of the first board of directors serve
terms that differ in length and will result in staggered
terms for members that follow.

* Section 5 The Act takes effect immediately.

TBC:o0jb
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Title

Includes a brief description of the main elements of the bill. The list
of statutes the corporation is exempt from is also included in the
title.

The statutes are:

AS 19 - Title 19 is the statute which sets out the duties of state
agencies 1in regard to highways and ferries and related activities.

AS 23.40 - Chapter 40 deals with the relationship between state
entities and labor organizations. But see Article 8 of this
legislation for Personnel and Labor Relations provisions.

AS 30.15 - Chapter 15 1is concerned with state participation in port
facilities and development.

AS 35 - Title 35 sets out the duties and powers of the Department
of Transportation and Public Facilities with regard to public
facilities.

AS 37.05 - Chapter 05 is the Fiscal Procedures Act. For provisions
in this legislation which replace similar provisions in the Fiscal
Procedures Act see Section 1, 3(A) and (F); 42.40.100(1) and (8):;
42.40.120(b)(4), (C)(11); 42.40.260; 42.40.270.

AS 37.07 - Chapter 07 contains the Executive Budget Act. For
similar provisions in this legislation see 42.40.260; and 42.40.270



and 42.40.280.

AS 37.10.010 - 37.10.060 - Give the Department of Administration
duties related to Public Funds.

AS 37.10.085 prohibits financial aid to corporations by state or
political subdivisions.

AS 37.20 sets out a method for che state to receive federal pro—
perty. Sec. 42.40.360; 42.40.420 and 42.40.440 for comparable
provisions.

AS 37.25 is the miscellaneous provisions of the public finance
title.

AS 38 - Title 38 is the Public Lands statute. For similar provi-
sicns see 42.40.350; 42.40.360; 42.40.370; 42.40.380; 42.40.390;
42.40.400; 42.40.410; 42.40.420 and 42.40.430.

AS 39 - Title 39 is the public officer and employees statute. See
sections 112.40.020; 42.40.030; 42.40.040; (see also Sections
3,4,5, and 6); 42.40.050; 42.40,.060 and Article 8 of this Act.

AS 44.62.040 - 44.62.32J - is the Administrative Procedures Act.
But see 42.40.150; .42 40.160; 42.40.170; 42.*0.180; (see also
Section 8); 42.40.200; 42.40.21GL 42.40.220 for similar provisions
contained in this Act.

*Section 1 This is a statement of legislative findings and purpose. In
(a) the ~agislature finds that the Alaska Railroad is an essential part
of the state transportation network that may cease to be an option
without state action. It also states, that the railroad is necessary for
long-term economic growth of the state and an essential part of the
state transportation network. In (b) the purpose of the Act is stated
to be the creation of an entity to operate and manage the railroad
pending the transfer of the railroad to the private sector. That it
will be responsible for the management of the financial and legal
obligations of the railroad, will constitute a common carrier under the
Interstate Commerce Commission, will have the ability to issue tax
exempt obligations, carry out its responsibilities on a self-sustaining
basis, and so that the best transportation can be provided supported by
state investment when necessary, the railroad may be operated prudently,
and borrowing by the corporation does not endanger the state®s own
borrowing capacity. It is also charged with protecting the railroad
utility corridor.

*Section 2
Section 4T.40.Q1Q

The Alaska Railroad 1is established as a public corporation within the
Department of Commerce and Economic Development. However, Section 3
would remove the corporation from the Department of Commerce and Eco—
nomic Development if the Constitutional Amendment passes.



Section 42.4Q0.Q07Q

the corporation is run by a board with nine members including the
Commissioner of Commerce and Economic Development, the Chief Executive
Officer of the Corporation and one appointed member who is a represen—
tative of the corporation®s organized labor. In addition, there are six
public members who may not be state employees. One of the public
members must have 10 years experience and one shall have been an execu—
tive official of a U.S. railroad. Except for the two public members
just mentioned, all public members must be registered Alaskan voters.
With the exception of the Commissioner of Commerce and Economic Develop—
ment and the chief executive officer, the board shall be confirmed by
the majority of the members of each house of the legislature in joint
session.

However, see Section 4 where 42.40.020 is_amended if the Constitutional
Amendment passes.® Under this amendment tTie Commissioner of Commerce and
Economic Development is removed from the beard and the beard is in—
creased to eight~appointed members?

The Rouse version, [CSRB 512(Trsp)], is slightly different in that
it gives she governor more discretion in nammg public members to
the board. In the Senate Bill the two railroad experts are manda-
tory members but in the Rouse version they are optional. In
addition, the Senate Bill requires all members of the board, except
for the railroad experts, to be registered voters but in the House
Bill the two ncn-registered voters may be any two of the seven
public members. The Rouse Bill also “differs slightly in its
description of the work experience requirements of beard members.
It allows work experience If it relates to fields relevant to this
Act while tha Senate Bill jusi requires five years of business
experience. The Senate requirement is limited to business experi-
ence in Alaska while the Rouse does not have a similar limitation.

Section 42.40.030 All members required to be confirmed by the Legis-
lature serve for staggered five year terms and serve at the pleasure of
the Governor. Section 10 sets up hew the first board of directors will
serve which results in staggered terms for members that follow.

However, see Section 6 and Section 7 which amend 42.40.030 if the
Constitutional Amendment passes. Under these amenaments a board member
could be removed only for cause.

Section 42.40.040 A vacancy on the board is filled by the governor and
the appointment must be confirmed by the legislature. Despite a vacancy
the board may exercise its power if it has a quorum of members.

Section 42.40.050 An appointed member of the board received S250 for
each day he 1is engaged in the performance of duties as a board members
and partial day provisions may be established by the board. In addi—
tion, he is entitled to per diem and travel expenses.

The House Bill, [CSRB 512(Trsp)j, provides for a $400per day
compensation rate.



Sec, 42.40.060 The board is to elect a chairman and vice-chairman from
its membership and appoint a secretary.

Section 42.40.100 - The board is to manage the corporation according to
tne guidelines provided in this section. This corporation is to be
generally self-sustaining, subject to the ICC consistent with the
Transfer Act and provide safe, efficient and economical transportation.
The board must apply to the legislature for appropriations if a service
is provided which 1is not self-sustaining. In addition, the board is
responsible for reviewing all land disposals so that future expansions
of the railroad are not restricted.

The Souse B ill, [CSRB 512(Trsp)1, does not include the provision
requiring the corporation to apply for cm appropriation if it
provides a service vhich is not self sustaining.

Section 42 .40 .110 j”e boarcj appoints the Chief Executive Officer of the

corporation and fixes his.compensation. The Chief Executive Officer of
the corporation appoints other executive officers. The salaries of the
executive officers appointed by the Chief Executive Officer are subject
to board approval.

The Souse B ill, }CSRB 512(Trsp)], requires that the hoard approve .
all executive officers appointed by the Chief Executive Officer.

Section 42.40.120 By rule the board delegates duties necessary for the
management of daffy affairs of the corporation to the Chief Executive
Officer. Within 60 days after it is established, the board must dele—
gate certain specified activities of the corporation. Some activities
are delegated but require specific board approval for final action.

In addition to the delegated activities vhich regulire beard

approval found in the Senate version} the House B ill3 [CSRB

512(Trspy1, requires specific board approval to hegin capital
projects with an estimated completion cost of $SOO>CCO or on
estimated completion time of more than one year.

Section 42.40 .150 Meetings of the board are public with the exception
of executive sessions. The board provides by rule how notice of the
meetings shall be given. The board is required to keep minutes of the
meetings.

In addition to the requirement that minutes be kept of the meetings
the Souse B ill, [CSRB 512(Trsp)]} requires that a certified colgy of
the public portion of the minutes of each meeting be 3ent to the
governor and the legislature.

Section 42.40.160 A quorum is established as five and an affirmative
action by the board also requires five votes. The board may confer and
vote by teleconferencing but may not vote by proxy.

Section 42.40.170 Executive sessions are limited to matters listed and
must be cal led by a majority vote. No action may be taken at an



executive session and discussion must be limited to the topic of the
motion or an auxiliary subject.

In the House Bill, [CSH3 512 (Trsp)], the list of subjects to be
coveyed in an executive session is more general in nature than the
list in the Senate Bill, In addition, the list is permissive
rather than an exclusive list. There is no majority vote require-
ment to call an executive session nor is there a prohibition
against taking action in an executive session. There is no rest-
riction to discuss only the topic contained in the motion.

Section 42.40.180 The board is to adopt rules to carry out the purposes
of this chapter. It is required to give public notice 15 days before it
adopts, amends or repeals a rule. Public notice consists of publishing
in at least three newspapers of statewide circulation and to persons
requesting notice. Every interested party must be given one hour to
testify and all relevant matter must be considered.

But see Section 8 which repeals the rule making procedure 1if the Consti—
tutional Amendment passes. In its place, the new section would give all

powers to adopt a rule making procedure to tne board. ~

The House B ill fCSHB 512 (Trsp)J, leaves the development of a
procedure for providing notice and an opportunity to testify up to
the beard. It shall establish this procedure within 30 days after
its first meeting. The board is also given she responsibility of
developing an emergency rule making procedure but the 9C day rule
docs not apply to the develovnent of this procedure.

Section 42.40.190 The board 1is required to set up a process for adop—
ting emergency rules. Emergency rules are to be limited to situations
where they are necessary for the orderly operation of the corporation
facilities or programs. The requirements of 42.<10.180 need not be
followed but within 10 days public notice is to be given of the action.
Rules adopted under this section remain in effect for no more than 120
days unless the procedures of 42.40.180 are followed.

The House B ill, fCSHE 512(Trs§))J, has no similar restrictions or
requirements for emergency rules. In the preceding section, the
board is given full authority to set up a procedure for adoptm%
emergency rules but the question of what topics may be covered by
the emergency rules i3 not addressed.

Section 42.40.200 Sets up a procedure for challenging a rule adopted
under 42.40.180X7) and 42.40.190(a) but restricts the ability to declare
a rule invalid for procedural deficiency.

The House Bill, [CSKB 512(Trsp)J, has no similar provision,

Section 42.*0.210 The board nay, by resolution, adopt the existing
"rules without following the rule making procedure of 42.40.180.

The rules adopted by resolution may not be inconsistent with this
chapter or other state law. The House B ill also contains a



provision whereby the substance of previous federal rules may be
adopted however the operative effect of this provision is 'unclear.

Section 42.40.220 Records of the corporation are open to public inspec-
tion except the corporation may withhold certain matters from disclosure
by rule if they are of a nonpublic, privileged, or proprietary nature.

The House B ill, fCSHB 512 (Trsp)], requires that the board must by
rule identify the records as confidential hefore they are withheld
from the public.

Svecial Uote: The House Billy [CSHB 512 (Trsp)ly contains a
provision on conflict of interest. Ho similar provision is con-
tained in the Senate Bill. The conflict of interest section in the
£ use Billy 4240210, says a board member or executive officer may
not participate in a decision of the corporation if he, or an
immediate family member, has an interest unless their interest is
remote. Interest and remote cre defined and a procedure is set out
for situations where the application of the section is not clear.
In addition, the board shall adopv rules to further define conflict
of interest and ethical rules 120 days after its first meeting.

Section 42.40.250 In addition to other powers authorized by law, the
corporation may exercise certain specified general powers listed in this
section.

In addition to slight drafting changes found in numbers (10), (11),
(19) and (20) the House B ill, [CSHB 512 (Trspg]_, contains two
additional powers. Humber (27) of the House Bill provides the
power to own subsidiary companies or enter into agreements where
part ownership or a similar interest in another corporation is part
of the agreement. Humber (28), of the House dill seems to allow
additional railroad activity which could technically be beyond the
powers to extend the current railroad facility.

Special Hots: The House Bill, (CSHB 512(Tr3p)!, contains a section
re?umng an oversight report to the governor and the legislature
before certain action is taken (Sec. 42.40.280). The Senate B ill
contains no similar provision.

Section 42.40.260 A report describing the operation and financial
condition of the corporation during the preceding fiscal year of the
railroad shall be distributed to the governor and the legislature within
90 days after the fiscal year ends.

The House B ill, [CSHB 512 (Trsp)], also includes a provision that
the report may include suggestions for legislation relating to the
structure, powers or duties of the corporation or to operate
facilities of the corporation.,

Section 42.40:270 The board must have the records of the cor-Doration
audited annually. Corporation records will be made available to an
auditor aorointed by the governor or to the legislative audit division.



In addition, the board is required to have an annual performance audit
conducted by a recognized railroad management expert.

In the House B ill, [CSRB 512 (Trsp)], the performance audit is to
be conducted bu a qualified professional performance aud|t|n% firm
e

ratlhler than, a railroad management expert as provided in the Senate
Bl " 1 * ¢ *

-t S B L
Section 42.40.280 The board mu* ot a long-range program and capital
improvement plan. The plan cow. five year period and must be
updated annually. Copies of thsv .ted plan are to be provided to the

governor and the legislature by December 1 of each year.

The House i '11, (CSHB 512 (Trsp)], requires separate reports for
each subject area. In addition, the hoard is required to consult
with other stave aPenmes when they develop the plans if another
state agency is affected by their plans.

Section 42.<10.320 The corporation may not issue stock, pay dividends,
make private distributions of assets, ir‘ke loans to board members or
emoioyees or engage in business for private benefit. The corporation

may defend and indemnify a current or former employee, agent, or board
member against costs incurred in connection with a civil or criminal
action if the person acted in good faith on behalf of the corporation

and within the scope of his official duties or powers. The corporation
may purchase 1insurance to protect its employees, agents, and board
members for actions arising out of the performance or failure of perfor—
mances of duties fnr or employment with the corporation.

Section 42.40.350 Land acquired by the corporation is uncsr the control
of the corporation. Railroad rights-of-way or easements are railroad
utility corridors. Land other than right-of-v/ay or easements is rail
land. Future railroad utility corridors must be at least 100 feet wide
on both sides of the center line of the extended main or branch line, or
may be less if adjoining land does not belong to the corporation.
Portions of the utility corridor may be leased or rented for other
transportation services if the use does not restrict other parallel uses
of the utility corridor. The corporation may sell or lease rail land
however, none of the railroad utility corridor may be sold.

The House Bill, (CSHB 512(Trsp)d, requires legislative approval for
sale of rail land.

Section 42.40.360 The board may nominate federal land for state selec-
tion for a railroad purpose. Tne Commissioner of Natural Resources
would acquire the land through the federal land selection process.

In addition, the board may request any state land from the Department of
Natural Resources. Lpon receipt of the written request the Commissioner
of the Department of Natural Resources must reserve the land in the
railroad®s name for 180 days.

Section 42.40.370 When the railroad requests state land under the
preceaing section the Commissioner has 90 days to reply in writing



whether or no the request has been denied, denied in part or if the
request has been granted. A conveyance under this section may be for
less than fair marke-" value and, absence a reservation to the contrary,
vest full ownership of surface and subsurface rights. The land may be
reconveyci back to the state if it is no longer necessary for the
corporation®s purposes.

The House Billy [CSHB 51, ifrsp)], does not contain a provision
alllowmg transfer to the f:irporation fcr less than fair market
value.

Section 42.40.380 The corporation is authorized to relocate rail
facilities to state land when an emergency exists. The Chief Executive
Officer makes the determination that it is necessary to relocate for
safe and adequate rail operations. After the relocation the corporation
i@required to notify the Department of Natural Resources.

The House B ill, [CSHB 512 (Trsvjj, does not reauire an emeroencu
conaztzen, rather it sau3 mmplg that a hrsmal condition must
require reflocation. However, the House Bill requires concurrence

of Department of Natural Resources before the move.

Section 42.4Q0.39Q The board may develop rules governingland used by a
third party. TKe rules are to protect the common health, safety, and
welfare of the public and may not be limited by leases, contracts or
other transaction.

No comparable provisions in the House Bill.

Section 42.40.400 The corporation 1is authorized to exercise thepower
of eminent domain and declaration of taking.

Section 42.40.410 The corporation may vacate land acquired for railroad
purposes by filing in the appropriate recording district.

Section 42.40.420 The corporation may acquire interests in federal land
on 1its own behalf.

Section 42.40.430 The corporation may authorized municipal use of rail
lane” It may also authorize a walkway rr trail on the utility :orridor
so long as parallel uses are not restrcved. Before authorizing the use
of either rail land or the utility corridor, the mr.nicipal ity must sign
a hold harmless agreement and indemnify the corporation for any judgment
against it for use related t'1 the municipal use. Wh=n the corporation
determines the use 1is inconsistent with expansion or replacement of
railroad facilities the municipal use must be stepped.

The House B ill, [CSHB 512(Trsp)], allows the granting of a right-
of-way on any rail property for use of a pedestrian walkway or
trail. Tt does not contain a provision protecting parallel uses of
the railroad corridor nor does it state who shall determine when
th_(tehmunlmlpahty shall vacate the right-of-way if it nzerferes

with rail us.e.



Section 42.40.440 The corporation may acquire surplus property from
either the federal government or the state.

Special Note: The House Bill contains a provision requiring
compliance with state law if pesticides or herbicides are used by
the corporation.

Section 42.40.500 A liability incurred by the corporation may be
satisfied only from the assets of the corporation and no creditor has a
right of action against the state.

Section 42.40.510 The corporation must obtain a fidelity bond for its
board members and officers responsible for finances.

Section 42.40.520 The corporation is required to keep in force all
manners ot insurance to protect its assets, services, and employees from
any potential liability. It may, however, provide for certain self-
insurance retentions.

The corporation must provide public liability insurance under the
House B'ill. It is not authorized ~o self-insure.

Section 42.40.530 Revenue generated by or appropriated to the ccrpora-
tion shall be retained and used for railroad purposes by the corpora—
tion.

Section 42.40.540 With the concurrence of the governor, the corporation
may request an appropriation from the legislature to assist it in
carrying out its general powers and preparing long-range expansion and
capital 1improvement plans.

Seiction 72.49.600 The corporation may issue bends and bond anticipation
notes. The principal and interest are payable from corporation assets.
The board shall by resolution establish the form and manner of execution
of bonds or bond anticipation notes. They may be sold as determined by
the board and shall mature at the time, not exceeding 50 years from
their date, determined by the board. The proceeds from the bonds may
not be used for any other purpose than that for which the instruments
were originally issued. There is also a list of mandatory requirements
that the instruments must comply with.

Special Note: The House B ill, [CSHB 512(Trsp)£, sections on bonds
and notes is substantially different from the Senate version. .
However, the powers, duties and obligations, of the corporations in
relation to its ability to raise money through bonding ostensibly

remains the same.

Section 42.40.610 Bonds and notes issued by the corporation are nego-
tiable instruments.

Section 42.40.620 Bonds and notes issued by the corporation are securi-
ties In which all public bodies of the state and other financial enti—
ties may invest funds.



Section 42.40.630 Payment of the principal or interest on lands may be
made from assets or revenue of the corporation regardless of the source.

Section 42.40.640 This section authorizes the board to enter into
certain agreements with holders of the bonds or bond anticipation notes
and provides for a general authority to enter into additio.id 1i”eements
in the absolute discretion of the board if an agreement will make bonds
or notes more marketable.

Section 42.40.650 The corporation may issue interim receipts or tempo-
rary bonds or bond anticipation notes exchangeable for bonds or bond
anticipation notes once they have been executed.

Section 42.40.660 The corporation may issue -efunding bonds. They may
be sold or exchanged for outstanding bonds and the proceedsapplied to
the purchase, redemption or payment of r>tiitanding bonds.

Section 42.40.670 The board is required tu retain a financia7 advisor
independent of an underwriter who is negotiating with them for a bond
sale.

Section 42.40.680 The signatures of corporation officers on bonds or
notes are valid regardless of the officers current relationship to the
corporation.

Section 42.40.690 The pledge of assets of the corporation to the

payment of bonds or notes is valid and the assets are subject t.o the

lien of the pledge without physical delivery or other act. The corpora—
tion 1is not prohibited from selling assets subject to a pledge.

Section 42.40.700 A holder of bonds or notes” or a trustee may enforce
all rights under this chapter, the trust agreement or resolution, or any
other contract executed by the corporation relating to the bends or
notes and may compel the performance of duties of the corporation
required by law or the trust agreement or resolution.

Section 42.40.710 The state 1is not liable for the debts of the corpora-
tion. Bonds and notes are payable solely from the revenue or assets of
the corporation and are not a liability of the state or a pledge of the
faith and credit of the state. Each bond *",nd not issued by the corpora—
tion must contain a statement that the corporation 1is not obligated to
pay it except from the revenue or assets pledged .or it and neither the
faith and credit nor the taxing power of the state is pledged to the
payment of it.

Section 42.40.720 An officer, board member, or employee of the corpo—
ration is not subject to personal liability because of the execution or
issuance of bonds or notes.

Section 42.40.750 Employees of the railroad are employees of the
corporation and not of the state. Laws relating to public employees do
not apply.



e Section 42.40.760 The provisions of the Public Employee Relations Act
do not apply. Ffowever, non-executive officials may organize and engage
in collective bargaining.

Section 42.40.770 The board or the employees organization may request
tfie Department or Administration to participate in their contract
negotiations. Any 7 >or agreement accepted by the two parties must have
a grievance procedu®” j which has binding arbitration as its last step.

The House B ill, [CSHB 512(Trsp)l, provides that the Department of
Administration may participate in labor negotiations without
stating at whose invitation or if in fact they need to be invited
to participate. In addition, the corporation is required to confer
with the Department of Administration before entering into labor
negotiations.

Section 42.40.780 There 1is created a railroad labor relations agency
maae up of three members appointed by the governor. The agency shall
perform the functions described in AS 23.40.090 - 23.40.150 which are
the functions currently carried out by the state personnel beard for all
state employees.

It should be noted that the House B ill, J:CSHB 512(Trsp)], has
spelled out the provision of s 23.40.CSC - 23.40.150 rather than,
cite them as the Senate Bill  ~s. Those provisions can be found
in the House Bill at; 42.4C which is cited as AS 23.40.030 in
the Senate B ill; 42.40.750 W.  is cited as 45 23.40.100 in the
Senate B ill; 42.40.750 which is cited as AS 23.40.110 in the Senate
Bills 42.40.770 which is cited as AS 23.40.120 in the Senate Bills
42.40.780 which is cited as AS23.40.130 in the Senate Bills
42.40.790 which is cited, as AS23.40.140 in the Senate Bills
42.40.2J0 which is cited as AS23.40.150 in the Senate Bills
42.40.810 which is cited, as AS23.40.160 in the Senate Sills
42.40.320 which is cited, as AS23.40.170 in the Senate Bills
42.40.830 which is cited as AS23.40.180 in the Senate Bills and
42.40.340 which is a slightly modified version, of 45 23.40.130
cited in the Senate Bill. The difference between the Senat cite
and 42.40.840 is that the railroad labor relations agency ucis on
its own to initially none the mediator while the Senate cite allows
one of the pai'iies to request a mediator. In addition, the House
version reguwes that the mediator be mutually agreeable to both
parties and shall be chosen from a list of seven Qualified media-
tors/arbitrators knowledgeable in railway labor agreements. The
Senate cite has no similar provision.

Sect"on 42.40 790 Railroad employers have a fu.l right to strike if a
coTTective bargaining unit votes to do so by secret ballot. However,
the parties may agree in writing to submit interpretation or application
disputes to an arbitrator. Under this provision the railroad emnloyees
clearly fall under 23.40.200(a)(3) yhich are commonly referred to as
“class 3" employees.

The House B ill has a substantial rewrite of this section. Basic-
ally the House has the employees somewhere hetween clcss 2



employees and class 1 employees (see AS 23.40.200). In the House
version the employees are permitted to strike for a limvized time

and may be enjoined by a court of leu at the request of the corpo-
ration. After being eng]omed_the dispute is automatically senz to
binding arbitration. The arbitrator is the same person as was the

original mediator chosen under 42.40.840.

Section 42.40.800 Prohibits use of corporation money, assets or pro—
perty tor poTTtTcal activity except lobbying on matters which directly
affect the corporation. It provides for a S5000 penalty for violation
of this section.

The House B ill, [CSHB 512(Trsp)J, has no similar provision.

Section 42.40.810 Prohibits requiring or coercing employees to under—
lain activities, or restrain from activities, except as directly related
to the performance of their official duties.

The House B illt [CSHB S12(Trsp)] has no similar provision.

Special clote: In addition to the provision found in the Senaze
Bill, the House Bill conzains two additional provisions; 42.40.870
and 42.40.880. 42.40.370 allows the deduction of union dues from
an employee 's wages, it should be noted that the power to make such
an agreement exists under 42'-40'760(b)(23 which is cited as AS
23.40.110 under the Senate Bill, 42.40.380 provides for a reli-
gious exception from the payment of union dues.

Section 42.40.900 Claims involving activities of the railroad sfail be
brought against the corporation and not against the state. The cono-"
ration board members an*d employees have the same immunities from liabi—
lity for claims against the corporation as do other state officers.
Claims against the corporation must first go through an administrative
appeal orocess to the Department cf Administration before going to court
action.

Section 42.40.910 The property of the corporation and its assets a e
exempt from taxes and special assessments of the state or a political
subdivision of the state. Bonds and notes issued by the corporation are
exempt from taxation except for inheritance, transfer, and estate taxes.

Section 42.40.920 The corporation is exempt from the jurisdiction of
the Alaska Transportation Commission. In addition, it is exempt from
the following statutes:

The statutes are:

AS 19 - Title 19 is the statute which sets out the duties of state
agencies 1in regard to highways and ferries and related activities.

AS 23.40 - Chapter 40 deals with the relationship between state
entities and labor organizations. But see Article 8 of this
legislation for Personnel and Labor Relations provisions.



AS 30.15 - Chapter 15 is concerned with state participation in port
facilities and development.

AS 35 - Title 35 sets out the duties and powers of DOT&PF with
regard to public facilities.

AS 37.05 - Chapter 05 is the Fiscal Procedures Act. For provisions
in this legislation which replace similar provisions in the Fiscal
Procedures Act see Section 1, 3(A) and (F); 42.40.100(1) and (8);
42.40.120(b)(4), (©C)(I1); 42.40.260; 42.40.270.

AS 37.07 - Chapter 07 contains the Executive Budget Act. For
similar provisions in this legislation see 42.40*260; and 42.40.270
and 42.40.280.

AS 37.10.010 - 37.10.060 - Give the Department of Administration
duties related to Public Fundi;.

AS 37.10.085 prohibits financial aid to corporations by state or
political subdivisions.

AS 37.20 sets out a method for the state to receive federal pro—
perty. Sec. 42.40.360; 42.40.420 and 42.40.440 for comparable
provisions.

AS 37.25 is the miscellaneous provisions of the public finance
title.

AS 35 - Title 38 is the Public Lands statute. For similar provi-
5ions see 42.40.350; 42.40.360; 42.40.370; 42.40.380; 42.40.390;
42.40.400; 42.40.410; 42.40.420 and 42.40.430.

AS 39 - Title 39 is the public officer and employees statute. See
sections 112.40.020; 42.40.030; 42.40.040; (see also Sections
3,4,5, and 6); 42.40.050; 42.40.060 and Article 3 of this Act.

AS 44.62.040 - 44.62.320 - is the Administrative Prccp-TI- es Act.
But see 42.40.150; 42.40.160; 42.40.170; 42.40.180; ;sre also
Section 8); 42.40.200; 42.40.21",; 42.40.220 for similar provisions
contained in this Act.

Section 42.40.930 If provisions of this Act conflict with the provi-
sions or other law, the provisions of this Act prevail. Where possible,
provisions of the Act shall be construed so that they do not conflict
with the Alaska Railroad Transfer Act of 198..

Section 42.40.940 The assets of the corporation revert to the state if
it ceases to exist.

Section 42.40.980 Definitions of the chapter are provided.

The ‘douse B ill, [CCHB 512(Trsv)1, has a substantially di
list of positions under executive officer.



Section 42.40.990 The short title of this cnapter is the Alaska Rail-
road Corporation"Act.

Section 3 Amends 42.40.010 by removing the corporation from the Depart-
ment of Commerce and Economic Development if the Constitutional Amend—
ment passes.

Section 4 Amends 42.40.020(a) if the Constitutional Amendment passes by
removing the Commissioner of Commerce and Economic Development from the
board and increases the appointed members of the board from seven to
eight.

Section 5 Amends 42.40.020(e) by removing reference to the Commissioner
of Commerce and Economic Development if the Constitutional Amendment
passes.

Section 6 Amends 42.40.030 if the Constitutional Amendment passes by
removing reference to the Commissioner of Commerce and Economic Develop—
ment and by removing the ability of the governor to remove board members
at his pleasure.

Section 7 Amends 42.40.030 if the Constitutional Amendment passes by
adding a new section which would state specific reasons for which a
governor may remove board members.

Section 8 Repeals 42.40.180 if the Constitutional Amendment passes and
replaces it with a new section. The new section gives the board dis—
cretion in adopting a rule making process.

Section 9 The corporation must prepare a report on the long-term
operations of the railroad that is due January 1, 1988. The report
shall include recommendations on the transfer of railroad operations to
the private sector.

Section 10 Members of the first board of directors serve terms that
differ in length and will result in staggered terms for members that
follow.

Section 11 Existing collective bargaining agreements are to be adopted
by the corporation and remain in effect for two years. Within 180 days
of the first meeting the board and the unions shall establish a proce—
dure for renegotiating the existing collective bargaining "areements.

Section 12 Repeals 42.40,190 and 42.40.200 if the Constitutional
Amendment passes.

Section 13 The effective date of Section 3-8 and 12 is the effective
date of the Constitutional Amendment should it pass. Section 12 sec—
tions 1,2 and 9-11 take effect immediately.



tion) and CSSB 352 (transportation) relating to the establishment of a
public corporation to operate and manage the Alaska Railroad. This has
been prepared by the House Transportation Corrmittee staff.

Key Concepts

Purpose section contains provisions that support future transfer to
the private sector for ownership, operation, or both consistent with the
federal transfer legislation.

The board of directors is exclusively responsible for the op—
erations of the railroad. Day to day operations are delegated to the
chief executive officer, who is appointed by and serves at the pleasure
of the board.

There is a detailed powers and duties section to give the board
general direction in management of the corporation.

The general policy of the legislation is to separate the railroad
corporation from government as much as possible. This is difficult
under the State Constitution and considering the use of public funds.

The board establishes rules to govern their operation and there 1is
a procedure for public comment and participation in the formulation of
rules. Exceptions are listed in the case of proprietary, rate and other
information.

The board is to prepare long-range program and capital improvement
plans. The corporation is required to be audited annually and submit an
annual report.

In the "Lands®"1 section, the corporation holds title to and has
exclusive control of all lands transferred by the federal government,
surface and subsurface. There is also a "fast track™ procedure for
acquiring state lands for railroad purposes and the powers of eminent
domain. (NOTE the Federal Interest Land Policy Management Act provided
for a mechanism for acquiring federal lands for transportation corri—
dors.) Municipalities may get access to rail lands and rights-of-way
for municipal trails.

The corporation may sell revenue bonds and must insure that it"s
borrowing does not endanger the states borrowing abilities. Revenues
generated by or appropriated to the corporation are under the control of
the corporation and the operations are tax-exempt consistent with the
federal transfer legislation.

Eroloyees of the railroad corporation are employees of the corpo—
ration and not of the state. Consistent with the federal transfer
legislation, collective bargaining agreements shall be continued for a
two year period during which time the contracts are renegotiated.

An amendment to the constitution is proposed to remove the corpo—
ration from one of the principal departments as is currently required
and to give the legislature confirmation of board neirbers. The amend—
ment is contained in HJR 72 ancl SJR 43.

2



Two members of the board may have experience in railroad operations.

/C
Rate of conpensation for board members is $400 in the House version and
$250 per day in the Senate version.

The House Bill contains a conflict of interest section for board mem—
bers.

The House Bill requires State Oversight Reports for the Governor and the
-leadership ofegte-legislature in addition to the formal action that may
be taken in oversight by the federal Interstate Commerce Commission.

Legislative approval is required for final sale of land.

The House Bill has a section on the use of pesticides and® herbicides on
railroad land.

The House version of the bonding section has been reviewed by the state
bond counsul and appropriate recommendations have been incorporated in
the House bill.

The House Bill contains a detailed labor relations section as opposed to
the Senate specifying sections of existing law. Conflicts were found in
the latter process and the House bill details the sections as appropri—
ate.

A mediations/arbitration process has been structured for the resolution
of disputes in the collective bargaining process. Strikes for a limited
time are permitted similar to the state®"s "class A-2" employees.
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SUBJECT: Alaska Railroad (CSHB 512 (Trsp)) n
TO: Representative Joe Hayes
FROM: Tamara Brandt Cook /y

Deputy Director
Division of Legal Services

Here is the section by section analysis of HB 512 that you
requested.

* Section 1 This is a statement of legislative findings and
purpose. In (a) the legislature finds, among other things,
that the Alaska Railroad is an essential part of the state
transportation network that will cease to be an option with-—
out state action and that extending the railroad into
natural lesource areas is necessary for long-term economic
growth. In (b) the purpose of the Act is stated to be,
among other things, the creation of an entity to operate and
manage the railroad pending the transfer of the railroad to
private sector. It is the purpose of the legislature to
create a public corporation to operate the railroad and that
corporation should be created so that it will be responsible
for the management of the financial and legal obligations of
the railioad, will constitute a common carrier under the
Interstate Commerce Commission, will have the ability to
issue tax exempt obligations, and so that the best
transportation can be provided supported by state investment
when necessary, the railroad may be operated prudently, and
borrowing by the corporation does not endanger the state ™
own borrowing capacity.

* Section 2

Section 42.40.010 The Alaska Railroad Corporation 1is estab-

lished as a public corporation within the Department of Com—
merce and Economic Development.
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Section 42.40.020 Seven members, at least five of whom are
voters in the state, are appointed to the board of directors
by the governor. No more than two appointed members may be
from one judicial district and all members must have at
least five years experience or training in fields relevant
to the purposes of AS 42_40. The governor shall appoint one
member who 1is an employee of the corporation and a member of
a bargaining unit. The commissioner of commerce and
economic development and the chief executive officer of the
corporation shall serve as additional members. The
appointed members are to be confirmed by the legislature.

This last provision can only function as a request to the
governor to submit the members for confirmation. It is not,
however, constitutionally enforceable under Article 111,
sections 25 and 26 of the State Constitution as construed 1in
Bradner v. Hammond, 553 P.2d (Alaska, 1976).

Section 42.40.030 The appointed members of the board serve
for staggered five year terms.

Section 42.40.040 A vacancy on the board is filled by the
governor and the appointment must be confirmed by the legis—
lature. Despite a vacancy the board may exercise 1its powers
if it has a quorum of members. A member whose term expires
serves until a successor h.rs been appointed.

Section 42.40.050 An appointed member of the board receives
$7*00 for each day he is engaged in the performance of duties
as a board member. In addition, he 1is entitled to per dienm
and travel expenses.

Section 42.40.060 The board elects from its membership a
chairman and vice-chairman. The board appoints a secretary.

Section 42.40.100 The board is responsible for the
management of the corporation. As part of this duty, the
board 1is obligated to carry out certain itemized functions.

Section 42.40.110 The board appoints the chief executive
officer of the corporation and fixes his compensation. The
chief executive officer of the corporation appoints other
executive officers and fixes their compensation subject to
board approval.

Section 42.40.120 By rule the board delegates duties neces—
sary for the management of daily affairs of the corporation
to the chief executive officer. Within 60 days after it is
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established, the board must delegate certain specified
activities of the corporation. The board may require exer —
cise of a delegated duty to be subject to board approval.
Specific board approval is required for certain itemized
actions.

Section 42.40.150 Meetings of the board are public with the

exception of executive sessions. The chairman must call a
meeting every three months and may call other meetings as
necessary. The board keeps minutes of meetings.

Section 42.40.160 Five members of the board constitute a
quorum. Five affirmative votes are required for board
action. The board provides for the manner of voting, but
may not allow voting by proxy.

Section 42.40.170 The board may consider 1in an executive
session matters that pertain to personnel, the corporation®s
legal position, land acquisition or disposal, or information
of a type treated as confidential by the Interstate Commerce
Commission.

Section 42.40.180 The board must establish a procedure for
adopting rules, Including a procedure for adopting emergency
rules.

Section 42.4i0.190 The board -may provide that rules and
orders in effect on the date of transfer of the railroad to
the state that are not inconsistent with AS 42.40 or other
state law remain in effect.

Section 42.40.200 Information of the corporation is open to
public inspection except the corporation may withhold cer —
tain matters from disclosure if they are of a nonpublic,
privileged, or proprietary nature.

Section 42.40.210 A board member or executive officer of
the corporation may not participate in a decision of the
corporation in which that person or a member of his immed—
iate family has a direct or indirect financial interest un-—
less the interest is remote and participation 1is approved by
the board. Within 120 days after the first meeting, the
board shall adopt rules implementing this section, providing
additional conflict of interest rules, and providing for the
removal of a board met =r or executive officer who inten—
tionally violates 1Jpronibition contained in this section.



Section 42.40.250 In addition to other powers authorized by
law, the corporation may exercise certain specified general
powers listed in this section.

Section 42.40.260 A report describing the operations and
financial condition of the corporation during the preceding
fiscal year of the railroad shall be distributed to the
governor and the legislature within 90 days after tihe fiscal
year of the railroad ends.

Section 42.A0.270 The board must have the records of the
corporation audited annually. Corporation records will be
made available to an auditor appointed by the governor or to
the legislative audit division.

Section 42.40.280 The board shall provide a state oversight
report to the governor and the legislature before undertak—
ing certain major actions. Requirements of the report are
specified.

Section 42.40.290 The board must adopt a long-range expan-
sion plan and capital improvement plan. The plans cover
five year periods and must be updated annually. Copies of
the updated plans are to be provided to the governor and the
legislature by December 1 each year.

Section 42.40.300 The corporation may not issue stock, pay
"dividends, make private distributions of assets, make loans
to board members or employees or engage in business for pri—
vate benefit.

Section 42.40.310 The corporation may defend and indemnify
a current or former employee, agent, or board member against
costs incurred in connection with a civil or criminal action
if the person acted in good faith on behalf of the corpor—
ation and within the scope of his official duties or powers.
The corporation may purchase 1insurance to protect its em—
ployees, agents, and board members for actions arising out
of the performance or failure of performances of duties for
or employment with the corporation.

Section 42.40.350 Land acquired by the corporation 1S under
the control oi the corporation. Railroad rights-'.f-way OFr

easements shall be classified as railroad utility corridors.
Future railroad utility corridors must be at least 100 feet
wide on both sides of the center line of the extended main



or branch line, or may be of lesser width if adjoining land
is not rail land. Portions of the utility corridor may be
leased or rented for transportation, communication, and
transmission purposes. The corporation may authorize other
uses of rail 1land, but sale is subject to approval of the
legislature.

I note that, for some reason, other methods of disposing of
land, such as trading it for other property, 1is not subject
to legislative approval. This seems 1inconsistent from a
policy point of view. It may also conflict with the
"separation of powers"™ doctrine which is recognized in
Alaska. Bradner v. Haimnond, supra. While the precise
guestion was not considered, a scheme that included
legislative approval of a Cook Inlet land exchange survived

consideration by the court. State v. Lewis, 559 P.2d 630
(Alaska 1977) However, that case involved approval of the
exchange of large parcels of land only. The court

emphasized the extreme nature of the state interest in
settling the land issues arising out of the Alaska Native
Claim Settlement Act and the unique nature of that situa-—
tion. Neither of these considerations apply here. In this
draft, legislative approval must be obtained before the sale
of any parcel may take place, even very small parcels of
little value. Requiring approval in every instance could
interfere with the executive function of carrying out the
purpose of the Act. Since only land of the Alaska Railroad
Corporation 1is involved and not the land of any other state
agency or entity, the provision could amount to local and
special legislation.

Section 42.40.360 The board may request conveyance of land
owned By or tentatively approved for transfer to the state.
Upon receipt of a request the commissioner of natural re—
sources shall temporarily reserve the land for railroad pur—
poses and delay disposal or lease of that land under other
laws. The temporary reservation remains in effect for 180
days.

Section 42.A0.370 Within 90 days after receiving a request,
the commission must convey the state®"s interests in the land
to the corporation, notify the corporation of reasons for
refusal to classify the land for railroad purposes, or
approve in part and deny 1in part the request. A conveyance
under this section vests 1iIn the corporation the right to
extract and use construction materials on the land without
regard to whether the resources are part of the surface or
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subsurface estate. The corporation may reconvey to the
state land that the corporation and the commissioner identi
fy as unnecessary for the corporation®s purposes.

Section 42.40.380 When physical conditions require that
track or fixtures be moved to state-owned land to maintain
safe rail operations, the relocation may be made with con—
currence of the Department of Natural Resources.

Section 42.40.390 The corporation 1is authorized to exercise
the power of eminent domain and declaration of taking.

Section 42.40.400 The corporation may vacate land and title
goes to the state.

Section 42.40.4.10 The corporation may acquire interests in
federal land that is available under federal Ilaw.

Section 42.40.420 Upon request the corporation may grant to
a municipality a right-of-way for a pedestrian walkway or
trail. Before granting the right-of-way the board must re—
quire the municipality to agree to hold the corporation
harmless and indemnify the corporation for any use made of
the right-of-way and to vacate the right-of-way on request
of the corporation if it interferes with expansion or re—
placement of railroad facilities.

Section 42.40.430 The corporation may acquire property
available from the federal or state government.

Section 42.40.440 Vegetation control involving the use of
pesticides or herbicides on land owned or managed by the
corporation must be conducted in compliance with state re—
quirements applicable to other state pesticide or herbicide
use.

Section 42.40.500 A liability incurred by the corporation
may be satisfied only from the assets of the corporation and
no creditor has a right of action against the state.

Section 42.40.530 The corporation must obtain a fidelity
bond for its board members and officers responsible for
finances.

Section 42.40.520 The corporation must keep in force public
liability insurance covering potential claims against the
corporation or the state related to corporation activities.
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Section 47..40.530 Revenue generated by or appropriated to
the corporation shall be retained and used for railroad pur—
poses by the corporation.

This raises a question concerning the application of Article
IX, Section 7, of the constitution. As interpreted in State
v. Alex 646 P. 2d 203 (Alaska, 1982), that prohibition
against dedicated funds extends to ail sources of public
revenue, so it would apply to money generated by the Alaska
Railroad. (See also 1982 Op. Att"y Gen., Nos. J66-785-81
and J66-649-80.) This legislation requires that revenue
generated by the railroad corporation be retained for
railroad purposes in contravention of the prohibition
against dedicated funds. However, the federal lav; providing
for the transfer of the railroad to the state requires that
revenues generated by the state-owned railroad be kept by
the railroad and used for railroad purposes. (45 U.S.C.
1207 (a)(5)) Faced with this requirement in federal law, it
is likely that the Alaska Supreme Court will strain to fit
this into the exception to the prohibition against dedicated
funds as being . .required by the federal government
for state participation in federal programs.” (Article IX,
Section 7, Constitution of the State of Alaska) In any
case, there appears to be little the legislature can do to
resolve the conflict between the federal railroad transfer
law and the state constitution.

Section 42.40.540 With the concurrence of the governor, the
corporation may request an appropriation from the legisla—
ture to assist it in carrying out AS 42_40.

Section 42.40.600 The corporation may issue bonds and bond
anticipation notes. The board shall by resolution establish
the form and manner of execution of bonds or bond notes.
They may be sold as determined by the board and bonds shall
mature at the time, not exceeding 50 years from their date,
determined by the board.

Section 42.40.610 Bonds and notes i sued by the corporation
are negotiable instruments.

Section 42.40.620 Bonds and notes 1issued by the corporation
are securities in which all public bodies of the state and
other financial entities may invest funds.

Section 42.40.630 Bonds or notes are payable from corp—
oratiorflTssTtsl Bonds or notes may be additionally secured
from any source.



Section 42.40.640 An 1issue of bonds may be secured by a
trust indenture or by a secured loan agreement giving powers
to a corporate trustee by means of which the corporation may
enter into any agreements with the trustees or holders of
the bonds, pledge assets, and provide of any matter that
affects the security of the bonds.

Section 42.40.650 In negotiating the sale of bends or notes
to an underwriter, the board must retain a financial advisor
who 1is independent from the underwriter.

Section 42.A0.660 IT an officer whose signature appears on
bonds, notes, or coupons attached to them ceases to be an
officer before delivery of the bonds, notes, or coupons, the
signature 1is valid.

Section 42.40.670 The pledge of assets of the corporation
to the payment of bonds or notes 1is valid and the assets are
subject to the lien of the pledge without physical delivery
or other act. The corporation is not prohibited from sel —
ling assets subject to a pledge.

Section 42.A0.680 A holder of bonds or notes or a trustee
may enforce all rights under this chapter, the trust agree—
ment or resolution, or any other ccntract executed by the
corporation relating to the bonds or notes and may compel
the performance of duties of -the corporation required by law
or the trust agreement or resolution.

Section 42.40.690 The state is not liable for tbp debts of
the corporation. Bonds and notes are payable solely from
the revenue or assets of the corporation and are not a
liability of the state or a pledge of the faith and credit
of the state. Each bond and note issued by the corporation
must contain a statement that the corporation is not ob—
ligated to pay it except from the revenue or assets pledged
for it, and neither the faith and credit nor the taxing
power of the state is pledged to the payment of it.

Section 42.40.700 A board member or employee of the
corporation is not subject to personal liability because of
the execution or issuance of bonds or notes.

Section 42.40.710 Employees of the railroad are employees
of the corporation and not of the state. Laws relating to
public employees do not apply.
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Section 42.40.720 Provisions relating to collective bar-
gaining rights of public employees do not apply to the cor—
poration®s employees, but employees who are not executive
officers may organize and engage in collective bargaining.

Section 42.40.730 A railroad labor relations agency 1is
established to carry out the provisions of this article.
Members receive no comper”atir>n hut are entitled to per diem
and travel expenses.

Section 42.40.740 The railroad labor relations agency shall
decide the unit app*" priate for the purposes of collective
bargaining.

Section 42.40.750 The railroad labor relations agency must
investigate a petition submitted by employees or a group of
employees or organization alleging that 30 percent of the
employees of a proposed bargaining unit want to be
represented by an organization or that the organization
reorganized by the corporation no longer represents the
majority of employees in the trait. The railroad labor
relations agency must also investigate a petition submitted
by tne corporation alleging that an organization has pre—
sented a claim to be recognized as representative of a
majority of employees in a unit. The railroad labor re—
lations agency must provide for a hearing on a question of
representation and an election on the question if it finds
that there is a question of representation. An election may
not be held in a bargaining unit in which there is in force
a valid collective bargaining agreement, except during a
90-day period preceding the expiration of the agreement.

Section 42.40.760 Action that constitutes an unfair labor
practice is set out.

Section 42.40.770 If a complaint that an unfair labor prac-
tice has occurred is filed with the railroad labor relations
agency, it shall 1investigate the complaint and shall try to
eliminate any prohibited practice found to exist by informal
methods of conference.

Section 42.40.780 IT the railroad labor relations agency
fails to eliminate a prohibited practice by conference it
may serve a copy of tne complaint on the respondent and the
complaint shall be handled under the administrative
adjudication portion of the Administrative Procedure Act.
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Section 42,40.790 If the railroad labor relations agency
finds that a person has engaged in a prohibited practice,
the agency shall 1issue an order requiring the person to de—
sist and carry out the provisions of this Article. I the
agency finds that a person named in a complaint has not
engaged in a prohibited practice, the agency shall dismiss
the complaint.

Section 42.40.800 Therailroad labor relations agency may
apply for an order from the court enjoining prohibited acts.

Section 42.40.810 Therailroad labor relations agency may
issue subpoenas, administer oaths, examine witnesses, and
receive evidence.

Section 42.40.820 Therailroad labor relations agency is
required to adopt regulations to carry out this article.

Section 42.40.840 When negotiation of a collective bargain—
ing agreement reaches an impasse, the railroad labor re—
lations agency appoints a person to act as mediator. The
mediator must attempt to bring the parties together to
effectuate a settlement, but may not compel a settlement.

Section 42.40.850 After a decision by a mediator, theem—
ployees may strike for a limitedtime. The strike may be
enjoined if it has begun to threaten the health, safety, or
welfare of the public. After an injunction is 1issued, 1if an
impasse still exists the disputeshall be submitted to
binding arbitration.

Section 42.40.860 The corporation shall seek advice from

the Department of Administration before entering into ? col—
lective bargaining agreement, but the final decision yard —
ing the agreement shall be made by the board. An agi orient
shall be in writing and shall include a grievance procedure.
Hither party may enforce an agreement by petition to the
railroad labor relations agency.

Section 42.40.870 On written authorization the corporation
shaT"i deduct from the payroll of an employee the amount of
dues and employee benefits as certified by the secretary of
the exclusive bargaining representative and shall deliver
the money deducted to that bargaining representative.

Section 42.40.880 A collective bargaining agreement that
incorporates union security provisions shall safeguard the



rights of nonassociation of employees with bona fide reli—
gious convictions and shall declare an employee exempt from
becoming a member upon submission of proof of religious
conviction. The employee must pay an amount equal to
regular dues to the organization and the organization shall
contribute it to a charity.

Section 42.40.890 Definitions of "collective bargaining",
~election™, and "organization" for purposes of this Article
are provided.

Section 42.40.900 Claims involving activities of the rail—
road shall be brought against the corporation and not
against the state. Certain laws applicable to claims
against the state do not apply to the corporation.

Section 42.40.910 The property of the corporation and its
assets are exempt from taxes and special assessments of the
state or a political subdivision of the state. Bonds and
notes 1issued by the corporation are exempt from taxation
except for inheritance, transfer, and estate taxes.

Section 42.40.920 Certain state laws listed in this section
do not apply to the corpo?:ation. The railtoad is not sub—
Ject to the jurisdiction of the Alaska Transportation Com—
mission.

Section 42.40.930 If provisions of this Act conflict with
the provisions of other state law, the provisions of this
Act prevail. Where possible, provisions of this Act shall
be construed so that they do not conflict with the Alaska
Railroad Transfer Act of 1982.

Section 42.40.940 The assets of the corporation revert to
the state 1f it cea3es to exist.

Section 42.40.980 Definitions for the chapter are provided.

Section 42.40.990 The short title of this chapter is the
Alaska Railroad Corporation Act.

The following provisions take effect when a constitutional
amendment is adopted:

* Section 3 The provision that the corporation is in the
Department of Commerce and Economic Development is deleted.
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* Section A The commissioner of commerce and economic
development 1is eliminated from the board and another ap—
pointed member is added.

* Section 5 Reference to the commissioner of commerce and
economic development is deleted.

* Section 6 Reference to the commissioner is deleted and
the board members no longer serve at the pleasure of the
governor.

* Section 7 The governor may remove a board member only for
certain itemized causes.

* Section 8 The reference to the commissioner i1s deleted.

The following temporary law sections take effect
immediately:

* Section 9 The corporation must prepare a report for the
governor and the legislature on the long-term operations of
the railroad. The report is due on January 1, 1988 and must
contain specific recommendations on operational alternatives
and the transfer of the railroad®"s operations to the private
sector.

* Section 10 Members of the .first board of directors serve
terms that differ in length and will result iIn staggered
terms for members that follow.

* Section 11 Before transfer of the railroad to the state,
the corporation and its employees shall adopt collective
bargaining agreements that continue the provisions in effect
between the Alaska Railroad and its employees on the date of
transfer. The Agreements adopted under this section remain
in effect co the extent regxiired under the Alaska Railroad
Transfer Act, On or before the date of transfer the board
shall adopt personnel rules necessary to prevent an ~nter-
ruption of services, within 180 days after the first meeting
of the board, the beard and representatives of employee
bargaining units shall establish procedures for the
renegotiation of collective bargaining agreements. The
board shall renegotiate all agreements adopted under this
section within two years after the date of transfer.

The following sections contain effective dates



* Section 12 Section 3 - 8 take effect on the effective
date of a constitutional amendment relating to the Alaska
Railroad.

* Section 13 The rest of the Act takes effect immediately.

TBCrojb
J5/026
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Sec. 42.40.700 PERSONNEL, (a) Employees of the Alaska Railroad are

employees of the corporation and not of the state. The provisions of AS 39
do not'apply to employees of the corporation.

Our draft is i1dentical except that we have made
the "conflictofinterest'provisions ofAS 59 appicr
to theboardand aitappointed executive officers.

(b) The collective bargaining agreements in effect on the date of transfer
between the corporation and its employees shall remain in effect until they
expire by their terms or, as required under 45 USC. 1206 (Alaska
Railroad Transfer Act of 1982) they are renegotiated, subject to the

approval of the board.

Thislanguage isnot includedin our draft because similiar
languageisalreadyincludedin the "temporarylaw "
section of the bill .

(c) Subject to the provisions of 45 USC. 1206 (Alaska Railroad Transfer
Act) within 180 days of the first meeting of the board, the board and
representatives of employee bargaining units shall implement ground rules
for the re-negotiation of collective bargaining agreements.

This language isnot includedin our draff but couldbe
includedin the "temporarylaw" section of the hill.

Sec. 42.40.710 COLLECTIVE BARGAINING gag The provisions of AS
23.40.01C-23.40.080, AS23.40.110, AS23.40.200 - 23.40.260
(Public Employee Relations Act) do not apply to the corporation or to it's
employees. However, employees that are not executive officers may

1



organize, and form, join, or assist an organization to engage in collective
bargaining with respect to wages, hours and other terms and conditions of
employment.

This languageprovides that selectedsections of the
PublicEmployees”™”*~m~” Act (PEPA (apply to the
railroadcorporation}andexempts them from other
secWons. The languageinour draft exempts them from
allof theprovisionsofPEPA, and incorporates language
from appropriateprovisions ofPEPA aspa~t of the
railroadbill

(b) The Department of Administration may participate in labor -

negotiations between the corporation and an employee organization. The

corporation shall seek advioe of the Department of Administration prior to

entering into a collective bargaining agreement concerning wa%_es, hours,

and other terms and conditions of employment. However, the final

gECI%IOH regarding collective bargaining agreements shall be made by the
oard.

This language isnot consistent with theposition of the
Administration. But, tobe consistent with the
Committees draft we have included the same language
inSec. 42.40.650 (b) ofour draft (except that we ha ve
changed may participate toshallparticipate).

(c) Anagrement executed between the corporation and an employee
organization shall provide for a greivance Procedure in which the final step
|sf t_||r|1d|ngtarbnranon. The agreement shall define "greivance” for purposes
of tills section.

Our draft includes comparable language in Sec. 42.40.650

).

Sec. 42.40.720 RAILROAD EMPLOYEES LABOR RELATIONS AGENCY (a)
There is established a railroad employees labor relations agency that
consists of three members appointed by the governor. One member shall
be a member of the state personnel board. Members 3erve at the pleasure

2



of the governor.
Our draftincludes similiarlangauge inSec. 42.40.720

(b) The railroad labor relations agency shall perform the functions
described in AS 23.40.090 - 23.40.100, and AS 23.40.120 - 23.40.190.

Our draft contains similiar language. But,some of the
sectionsof A S 23.40 referencedin thislanguage are
incorporatedinto the language ofour draft.

(c) Members of the railroad employees labor relations agency receive no
compensation for their service, but are entitled to per diem and travel
expenses authorized the boards and commissions.

Our draft contains the same language.

Sec. 42.40.730 ADVISORY ARBITRATION (a) If efforts at mediation under
AS 23.40.190 fail to resolve a dispute, the dispute shall be submitted to
advisory arbitration. The corporation shall choose one of the arbitrators,
angl_ tth@[ railroad employees labor relations board shall choose one of the
arbitrators.

(b) Arbitration of the dispute shall be conducted under AS 09.43.100 to
the extent that the sections do not conflict with this section. A decision
reached by the arbitrators shall not be binding upon the parties.

Our draft substitutesSec. 42.40.330 (MEDIA710N) for
this section.

Sec. 42.40.740 STRIKES (a) After submitting a dispute to advisory
arbitration, employees may engage in a strike of a majorlty of all
employees in collective bargaining units vote by secret ballot to do so.

Ve include a strike section inSec. 42.40.340but ha ve
added aprovision fora 90 day toolingoff “feriod, and
ha verevised the language toassure equal
representation for each employee.



(b) Notwithstanding the provisions of (a) of this section, the employees of
the corporation may agree in ertlnﬂ to submit a dispite arising from
m%e_{pr{e_tanon or application of a collective bargaining agreement to
arbitration.

We have deleted thissection because itisredundant.
Sec. 23.40.710 (c)oftheHouse draftand Sec. 42.40.350
(a)ofour draft alreadyprovide for this.

Sec. 42.40.750 POLITICAL, ACTIVITIES (a) Maney, assets, or property of
the corporation may not be used for political activity. However, board
members and employees of the corporation may communicate with and
appear before committees of Congress, the State qulslature! and municipal
governing bodies in connection with matters directly affecting the
corporation.

(b) Aboard member or employee who violates the provisions of this
section is personally subject toa civil penalté assessed by a judge of the
superior court in an amount not to exceed $5,000. An action to enforce
this section may be brought by any person.

This sectionisnot inour draff but thereisno objection
toincludingit

Sec. 42.40.760 PROHIBITED ACTS (a) The railroad chief executive officer,
or any person employed by the corporation may not directly or indirectly:

(1{ require or coerce any employee of the corporation to participate in
any way in any activity or undertakm% unless ihe activity or undertaking
is related to the performance of official duties; _

(2) require or coerce any employee of the corporation to make any
report concering any of his/her activities or undertakings unless the
activity or undertaking is related to the performance of his official duties.

(3) except as directly related to the performance of his/her official
duties, require or coerce any employee of the corporation to submit to any
interrogation or examination or psychological test which is designed to
elicit from him information concerning o

(A) his personal relationship with any person connected wtih him

4
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by blood or marriage, | _
E) his/her religious beliefs or practices,
C) sexual matters iVt =

D) his/her political affiliation or philosophy _ _

(4) coerce any employee of the corporation to invest or contribute his
earnings in any manner or for any purpose;

(5) restrict or attempt to restrict after-working-hour statements,
pronouncements or other activities, not otherwise prohibited by law or
personnel rule, of any employee of the corporation, if the employee does
not Broprort to speak or act in an official activity. .

(0) The provisions of (a) of this section do not diminish the authority of
an authorized law enforcement agency to conduct criminal investigations or
corporation employees suspected of being involved in criminal activity.

This sectionisnot includedin ou* draft because we
assume that theseprovisions wouldbe includedin the
personnel rules of the corporation. There isno objection
toincluding the language in the law.
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Original sponsors: ﬁgﬁgwaogailfs

IN THE SENATE BY THE TRANSPCRTATION COVMITTEE
(S FOR SB\ATE BILL NO 352 (Transportation)
IN THE LECISUTURE OF THE STATE OF AUSKA
THRTEENTH LEGISUTURE - SEQOND SESSION
ABILL
For an Act entitled: "An Act establishing the Alaska Railroad Corpora-
tlon to operate the Alaska Railroad with a board of
nine directors responsible for management of the
corporation: requiring the board to appoint a chief
executive officer to manage the dally affairs and
operations of the corporation! authorizing the
board to adopt rules to carry out Its functions!
authorizing the corporation to Issue bonds and notesi
authorizing the corporation to oan and manage all
property acquired by the corporation or transferred
to the state undar &USC. 1201 - 1214 (Alaska
Railroad Transfer Act of 1982)! authorizing the
corporation to exercise eminent dooalm excepting
the corporation from AS 19, AS 2340, AS 30.15,
AS 35. AS 37.05. AS37.07. AS37.10.010 - 37.10.060.
37.10.085. AS37.20. AS37.25 AS38 A3 ad
Ad 44.62.040 - 4462320 and providing for an
effective dato."
BE T B\CTED BY THE LEGISUTURE CF THE STATE OF AUSKA:
4 Section 1. LEGISUTIVE FNDINGS A\D PIRPCE  (a) Thu legislature
finds that
(I) It la the policy of the statu to
(A) provide safe, economical, and efficient transportation
to recldents, businesses, visitors, jnd aillta.*y Installations in Cre

ecatai

(B) foster anil promote the long-term economic growth and
development of tho statui

(C) develop and Implement plans for a transportation net-
work!

(D) foster and promote the devulopmunt of tho state's land
and natural resources*!

Original sponsors: lél%fz,RéQggfad,

IN THE HOUSE BY THE TRANSPCRTATION COUTTEE
(S FOR HOKE BILL N0 Al (Transportation)
Il THE LEGISUTURE CF THE STATE CF AUSKA
THRTEENTH LEGISLATURE - SEOOND SESSION
ABILL
For an Act entitled: "An Act establishing the Alaska Railroad Corporation
to manage and operate the Alaska Kailroadi and pro-
viding for an effective dato.!
BE IT BNACTED BY THE LEGISUTURE CF THE STATE CF AUSKAI
* Section 1. LEGISUTIVE FINDINGS A\D PURPCEE  (a) The legislature
finds that
(1) It Is the policy of The statu to
(A) provide safe, economical, and efficient transportation
-0 residents, businesses, visitors, and military Installations In the
statei
(B) foster and promote the long-term ecoromic growth and
development of tho statei
k (C) develop end implement plans for a transportation net-
work!
(D) foster end promote the development of the urate's land
and natural resources:
(2) the Alaska Railroad is an essential part of the ttote trans-
portation network that may, unloss preserved by state action, cease to be a
transportation option In Alaskai
(3/ ihe federal government has offered to the state the option
of taking over the Alaska Railroad to unsure Its continued existence!
(4) It Is (n tho itate's hest interest to accept tf railroad
under the terms and conditions offered hv ton United Stares governnenti and
(5) there Is vast potenrtol in Alaskr'l natural resource areas
and extension of the Alaska Railroad into natural resource areas Is neces-
sary for long-term economic growth.
(b) 1t Is the puipo*? of this Act @

(1) create a viable economic entity with the powers end duties

necessary to operate and manage the Alaska Railroad pending eventual trans-
fer of the railroad to the private sector for Its ownership or operation or
both consistent with 45 US.C. 1201 + 12)¢ (Alaska Railroad Transfer Act of
1982)|



(2) Cre Alaska Railroa/ Is an essential pare of the scat* trans-
portation network that cay, unless preserved by state action, cease to be a
transportation option in Alaska;

(3) the federal govermenr has offered to the state the option
of caking over the Alaska Railroad to ensure its cone .nued existence, and

(4) it is in the state's best Interest to accept the railroad
under the ceres and conditions offered by the United States government.

(b) Xt is the purpose of this Act to

(1) create a viable economic entity with the powers end ducles
necessary to operate and manage tho Alaska Railroad pending eventual trans-
fer of the railroadto the private sector for its ownershipor operation or
both consistent with 45 US.C. 1201 « 1214 (Alaska Railroad Transfer Act of
1982),

(2) provide for the level of transportation service chat bust
satisfies the needs of the people of the state consistent with the other
findings and policies of this section,

(3) create a public corporation with the povors, ducles, and
functions needed to operato the Alaska Railroad and manage let rail, indus-
trial. port ana other properties In the best interest of the people of the
state by ensuring that the corporation will

(A) e exclusively responsible for tho menagement of the
financial and legal obligations of tho Alaska Railroad:;

(D) operate the railroad an a cerr.on carrier subject to the

Jurisdiction of the United States Interstate Cumcrco Cutniinclon
consistent with 43 U.S.C. 1207,

(C) have Che ability to raise capital by Issuing obliga-
tions exempt from federal and state taxation and applying for federal
money to which tho state may be entitled or that nay be available!

(D) carrv out its retponsibll*tlea on . self-rust.tinine
basis,

<E) provide chu best poss'.bie combination of types and
levels of safe, efficient, and economical transportitlor. to neat the
overall needs of tho state, supported when necoaiarv by scete Invest-
menti

(F) proviue for the prudent operation of tho railroad
according to sound business management practicusi and

(C) preserve the integrity of the callroad utility corridor

for transportation, communication, and transmission purposoo,
(4) ensure that borrowing by the corporation does not directly
or Indlroctly endanger the Htjte'v own her'rowing c.ipacicy.

(2) provide for *he level of service that best satisfies Che
O needs of the people of the state,
n (3) create a public corporation with the powers, duties, and
P functions needed to operate Cre Alaska Railroad and eanage its rail, indus-
trial, port and other properties In the best Interest of the people of the
state by ensuring that the corporation will
(A) be exclusively responsible for the menagement of the
financial and legal obligations of the Alaska Railroad rather chan the
state,

TRTCoR

(B) operate the railroad as a common carrier aubjecc to Cre
Jurisdiction of the United States Interstate Commerce Conxaiaslon
consistent with 43 US.C. 1207,

fC) have the ability to raise capital by leeuing obliga-
tions exempt from feceral and state, taxation,

(0) generally carry out its responsibilities on a self-
sustaining basis,

(E) provide the best possible combinationof types and
levels of safe, efficient, and economical transportation to meet the
overall needs of the state, supported when necessary by state invest-
ment,

(K) provide for the prudent operation of tho railroad
according to sound business mmngeent practicesi

(4) ensure chat borrowing by tbe corporation does not directly
or Indirectly endamrer the «lie's ovn borrowing i.ip.icliy.
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* Sec. 2. AS 42 it trended by adding * new chapter to read:
CHAPTER 40. AUSKA RAILROAD CORPORATION.
AP.TICLL I.  ESTABLISHMENT AND ORGANIZATION.

Sec. 42.40.010.  ESTABLISHMENT OF THE CORItfRATIOP?,  There Ia
established the Alaska Railroad Corporation. Thw *vt'poration la a
public corporation and is an Instrumentality of the attia within the
Department of Commerce and Economic Developf.ent. The corporation has
a legal existence independent of and separate from the sc*te. The
exorcise by the corporation of the powers provided In this chapter Is
considered an essential government function of the state.

*Sec. 2. AR 1

CHAPTER 40.  ALASKA RAILROAD CORPORATION.
ARTICLE 1. ESTABLISHMENT AND ORGANIZATION.

Sec. 42.40.010.  ESTABLISHMENT OF THE CORPORATION. There Is
established Che Alaska Railroad Corporation. The corporation Is
public corporation and la an Instrumentality of the state uLthin the
Department of Commerce and Economic Developcenc. The corporation has
a legal existence Independent of and separate from the state. The
exercise by the corporation of the powers provided In this chapter Is
considered an essential government function of the state.



Sec. 42 40.020. BOARD OF DIRECTORS. (a) The power* of Che
corporation are vested in the boerd of director*. The boerd consist*
of the commissioner of commerce end economic development, che chief
executive officer of che corporation, and seven members appointed by
the governor. The seven appointed members oust be registered voters
in the state except as provided In (b) and (c) of this section. No
more than two appointed members may be from any one of che.four Judi-
cial districts in che state. Two of che appointed members must have
at least five years experience as owners or managers cf a business In
the state. Except for che commissioner, che chlof executive officer,
and che member appointed under (d) of this section, a member may not
be a state officer or employee.

(b) Ono member or* che board shall be a person who has at least
10 years of experience in railroad management. A person who is not a
resident of che state nay be appointed under this subsection.

(c) One member of Che board shall be or have been an executive
official of a United States railroad and shall be selected in accor-
dance with any requirements Imposed under 49 U.S.C. (Interstate Com-
merce Act). A person who is not a resident of che state nay be ap-
pointed under this subsection.

(d) One member shall be an employee who la a member of a bar-
gaining unit representing employees of che corporation.

(q) Except for che coralsbloner of cocnorce and ?conomlc devel-
opment end the chief oxjcuclve officer of the corporation, the members
of che board shall be confirmed by a majority of che numbers of each
house of the legislature In Joint sossion. A member appointed by the
governur has the full powers and responsibilities of a confirmed board
cenber until che nembar Is rejected by the legislature.

Sac. 42.40.020. BOARD OF DIRECTORS,
corporation are vested in the board of directors. The board consists
of the commissioner of commerce and economic development, the chief
executive officer of the corporation, and seven members appointed by
che governor. At least five of the seven appointed members oust be
registered voters in the state. No more than two appointed timbers
may be from any one of the four Judicial districts in che state. The
appointed members must have substantial experience or professional
training and expertise in fields relevant to che purposes of this
chapter, including transportation, business, anti finance. Except for
the commissioner, thii chief executive officer, and che member ap-
pointed under (d) of this section, a member may not be a state officer
or employee.

(b) One ueraber of the board mt-* be a person who has at I*sst 10
yearr of experience in railroad management.

(c) One member of t.ic beard nay be or have been an executive
official of a United States railroad chat is not now and never was a
connecting carrier of thu Alaska Railroad.

(d) One member shall be an employee who 1s a member of a bar-
gaining unit representing employees of the corporation.

(c) Except for Che concessioner of commerce and economic devel-
opment and the chief exucuclve officer of che corporation, the members
of cha board shall be confirmed by a majority of Che members of each
house of the legislature in Joint session. A member appointed by the
governor has tho full power*' and responsibilities of a confirmed board
member until the member is r Jcctcd by che legislature.



Sec. 42.40.030. TERM OF OFFICE. Except for che cotnalssloner of
commerce and economic development and the chief executive officer of
che corporation, members of che board serve for staggered terns of
five years each at the pleasure of the governor.



Sec. 42.40.040. VACANCIES. (a) A vacancy on cne board is
filled by appointacnc by che governor, and che appoincner.r cusc be
confirmed by che members of each houce of che legislature ir. Joint
session. A member appointed co fill a vacancy holds office for che
balance of che corn for which che member's predecessor was appointed.

Ib) A vacancy on cho beard does noc impair the Authority of a
quorum of nenbors co exercise chc powers and pcrforc che r.ucics of che
board.

(c) A member of che board whose ccro has e:pii  shall serve

uncil a successor has buen appointed.

Sec. 42.40.040. VACANCIES, (a) Excepc for che commissioner of
commerce and econotsic development and che chief executive officer, a
vacancy on che board is filled by appointment by the governor, and che
appointment muse be confirmed by che members of each house of che
legislature in Joint session. A member appointed co fill a vacancy
holds office for che balance of che term for iMch rhe member's prede-
cessor was appointed.

(b) A vacancy on che board does noc Impair che authority of a
quorum of members Co exercise che powers and perform the ducles of che
board.

(c) A member of chu board whose tern has expired shall serve
until a succcisur has been appointed.



See. 42.40.050. COKPEIISATXOU AWD EXPLUSES. f (a) appointed
member of the board la entitled to compensation at ¢ rate of S250 for
each day the member Is engaged in the actual performance of duties as
a member of the board. The board may provide by rule for compensation
for partial days during which an appointed member is engaged In actual
performance of ducles as a member of che board.

(I>) In addition co compensation under (a) of this section, an
appointed member of che board is entitled co per diem and travel
expenses authorized by Uw for state beards and commissions.

(«)  An appointed
member of the board Is entitled to compensation at a rate of $400 for
each day the member Is engaged In the actual performance of duties «s

a member of the board. The board may provide by rule for compensation
fnr partial days during which an appointed member is engaged in actual
performance of duties as a member of the board.

(b) In additionto compensation under (a) of this section, an
appointed member of che board la entitled toper dlen and travel
expenses authorized by law for state boards and conditions.



Sec. 42.40.060. BOARD OFFICERS. («) The board shall elect fron
les r.enbersh\? a chatrnan and vtc-ch.ilrnan and prescribe their duties

by rule.
(b) The board r'hall ippoinc a .ccreturv ind proscribe the duties

of the secretary.

See. 42.40.060. BOAPD OFFICERS, (ay The board shall elect froo
lea eer.berahlp a chairman anil vicu-ch.ilrc.in and prescribe chelr ducles
by rule.

(b) Thu board shall appoint a secretary and prescribe th- duties
of che secretary.



ARTICLE 2. MANAGEMENT.

Sec. 42.40.100.  MANAGEMENT BY Till HOARD.  The boerd is
responsible for che management of che corpcraCion buc shall delegate
certain powers and duties co Che chief cxecucivo officer in accordance
wich AS 62.40.120. In managing che corporation che boaro shall

(1) be responsible for che management of che finmcial and
legal obligacions of che Alaska Railroadi

(2) operate che Alaska Railroad as a cocron carrier subject
co che jurisdicclon of che United States Interstate Ccrcerce Coccis-
sion consistent with 45 U.S.C. 1207}

(3) generally nonage chc corporation or. a sci:-sustaining
basis}

(6) apply co chu legislature for an appropriation co be
used Co provide a particular service chac is noc otherwise sclf-
suscalning if a subsidy is required co aalncain chac service*

(5) provide for safe, efficient, and economical transporta-
tion to meec cho overall nacds of chc scacei

(6) raise needed capital by Isrulng obligacions of the
corporaclon while ensuring choc borrowing by che corporation does noc
dlreccly or indlreccly endangur che state's own borrowing capaclcyi

(7) review all private and scate land disposal proposals Co
aid in planning for fucure development or expansion of transportation
servicosi

(8) ensure chac che accoundng and procurement procedures
of the corporaclon meet accepted railroad industry standards.

ARTICLE 2. MANAGEMENT,

Sec. 42.40.100. HAHACDIENT BY THE BOARD. Hie hoard is responsi-
ble for che management of chc corporation buc shall deiegace certain
prwers and ducles co che chief execuclve officer in accordance wich
‘5 42.40.120. In managing the corporation che board shall

(1) be responsible for che management of che financial and
legal obligacions of che Alaska Railroad;

(2) operace che Alaska Pallroad as a common ler subject
co cheJurisdiction of che United Scices Interstate Coowerce Commis-
sion consistent wich 45 U.S.C. 1207}

(3) generally manage che corporation on a self-sustaining
basis;

(4) provide for safe, efflclcrc. and economical transporta-
tion co meet Che overall needs of che scato

(5) raise needed capital by issuing obligations of che
ecorporation while ensuring chac borrowing by che corporaclor does noc
dlreccly or indirectly endanger che scate's own borrowing capacity;

(6) review scace and ocher land disposal proposals co aid
in planning for fucure development or expansion of transportation ser-
vices)

(M ensure chac che accounting and procurement procedures

of che corporation meet accepted railroad industry scandards.



Sec. 42.40.110. EXECUTIVE OFFICERS. (a) The hoard ahali ap-
point che chief executive officer of rhe corporation who SEIVES at the
pleasure of the board. The board shall fix compensation for the chief
executive officer.

(b) The chi-f executive officer of the corporaclon shall appoint

and fix the conpensaclon for ocher executive officers.  The
compensation for an executive officer appointed under this subsection
is subject to board approval.

Sec. 42.40.110. EXECUTIVE OFFICERS. (a) The board shall ap-
point che chief executive officer of tho corporation who serves at thr
pleasure of che board. The board shall fix compensation for the chief
executive officer.

(b) The chief executive offlcar of che corporation shall appoint
and fix the compensation for ocher executive officers  The appoint-
ment of ocher executive officer* and their compensation aro subject to
board approval.



Sac. 42.40.120  DELEGATION, (a) Tha board shall bv rule dale-
gaca co tha chief executive officer pouers ard dur.iei ncce«sary or
appropriate for the management of the d<illy affairs and operations of
the corporation. The board aav by rule require rhe exercise of a
delegated power or duty to be subject to board approve!.

(b) Within 60 days after its first meeting, /the oo.-.rc snail by
rule delegate the following activities of che corporation to the chief
executive officer or other executive officers designated by the boardt

(1) leasing, granting easements In, Issuing pemtcn for tha
use of, or conveying ochor Interests In proportyi

(2)  establishing specific races, tariffs, divisions, and
contract rate agrcecentai

(3) making routine changes In service leviloi

(4) establishing procurement and accounting procedures for
the corporation! and

(5)  performing pro-urcnentactivities.

(c) Notwithstanding (a) and (b) of this suction, specific board

approval Is required for the following:
(1) conveying the corporation's entire Intorentin landi
(2) Issuing notes, debentures, and bonds;
(3) mortgaging or pledging corporation aosetsi
(4)  donating property orother assets bolrngint; to the
corporation!
(5)  acting it*a surety or guarantor,
(6) adopting a long-rango capital improvement”nd program

—

(7) certifying annual reportsi

(U) effecting generally applicable increases end decreases
In rates other chan thoee periodically )y *wud by tho United States
Interstate Commerce Comnlsalo:n

(9) expanding or reducing eervices in a major wayi

(10) expanding tho main or branch rail/linos, other than
performing routine track alignment aa necessary to rw.Incain service
levels In offact on the dale of transfer;

(11) selecting Independent auditors and accountantji

(If) «ix<trelsinf. cltu POWEr of unlnont dc dim

11> entering into collective bargaining agiaenontui and

(14* adopting annus', budgets.

XKilr—~1 ..+ 11

Sec. 42.40.120. DELEGATION. (a) The board shall by rule dele-
gate to the chief executive officer powers and dudes necessary or
appropriate for tie management of the dally affairs and operations of
the corporaclon.

(b) Within X days after Its first meeting, the board shall by
rule delegate tha following powers and duties of the corporation to
che chief executive officer or other executive officers deslgraced by
the board:

(.) lc.ialng. granting casctscnen In, Issuing permits for the
use of, <r conveying other interests in propertyi

(2) eitablishing Specific rates, tariffs, divisions, and
contrACt rate agreements!

(3) ‘making routine changes In service levelsi

(4) eitabllshing procurenw.r and accounting procedures for
the corporation! and

(3) performing procurement activities

(c) Th*  board nay by rule require the exercise of a power or
duty delegated aider (s) or (b) of this nection to be subject to board
approval. Specific board approval Is required for ihe following:

(1) except for executing a release of a mortgage or other
lien after payment Is received, conveying the corporation'a entire
Interest In landi

(2) Isi.ulng notes, debentures, and bondsi
(3) oiortgag ng or pledging corporation atsetsi

(4)  donating property or other assets belonging tu the
corporation!

(3) acting ass suroty or guarantor!

(6)  adoptinga long-range program or capital Improvement

o

plant
(1) certifying annual roportsi

(B) effecting generally applicable Increases and decreases

In rates other than those periodically approved by the United States
Interstate Comnerco Comnlastoni

(9) diversifying, expanding, or reducing services provided
on tha date of transfer* -

(10) expending the main or branch rail lines, other than

performing roi tine track alignment aa necessary to maintain service



(11) selecting independent audit :*s and accountants:
(12) exercising tha power of eminent domain:

(13) entering Into collective bargaining agreements:
(14) adopting annua) budgotsi and

(

15) beginning capital projects with an er.tioated completion
coat of core than 5500,000 or an estimated completion doe of more
than one year.
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ARTICLE 3.  ADMINISTRATIVE PROVISIONS.

Sec. 42.40.150. MEETINGS OF TIE BOARD, (a) The chairmen of th*
board chill call meetings of the board at least oncj every three
months ar.d nay call ocher meetings of the voard as necessary. The
chairman shall preside at meetings.

(b) Except for executive sessions, che meetings of the board are
public. The board shall provide by rule for a method of providing
reasonable notice co che public of its meetings.

(cl The board shall kejp minute . of each meeting.

J. I tinsliiMY t in, 4 SIT—"  lafaHiAS aiSSSItLI

ARTICLE 3.  ADMINISTRATIVE PROVISIONS.

Sec. 42.40.150. MEETINGS OF THF. BOARD, (a) The chairman of the
board shall call meetings of the board at least once every three
months and may call ether meetings of che board as necessary. The
chairman shall preside at meetings.

(b) Except for er* *utxve sessions, the reecings of the board are
public. The board shall provide by rule for a method of providing
notice to the oubllc of its meetings.

(c) The board shall k<tp minutes of each meeting and shall send
a certified copy of che public portion of ejch meeting co chc governor
and the legislature.



N

"

btc« 42.40.160. QURMAD WTILC. (a) Five voclng ocnbera of
the board constitutes a quorum for the transaction of business.

(b) Flv*  itQICvo voce* arc required, for board action. The
board shall provide by rule for chc runner of voting, exccpc chac che
board cuy noc provide for voting by proxy. The rulry cay provide for
voting and comcrring by telecommunication device*.

Sec. 42.40.160. QURM A'D VOTIIC. (a) .Five merbers of che
board consclcuccs a quorum for che transaction of business.

(b) Five affirmative votes are required for hoard action. The
board shall provide by rule for che manner of voting, except chat chc
board ttay noc provide for voclng by proxy. The rules mey provide for
voclng and conferring by telecoor.unicatlon devices.
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Sec. 42.A0170. EXECUTIVE SESSIONS. (a) The question of hold-
ing an executive session shall be detamined by a eajorlty voce of tho
board. A subject cay noc be considered at an executive session unless

It Iscentioncd In the notion calling for che executive session or is
auxiliary zo a subject nencioned. A action nay no: uc taker, atan
executive session.
(b) Only the following subjects nay be discussed ir. nr. executive

tesslom

(1) natters, the iccodlace knowledge of which uruld clearly
have an aaversn effect upon te finance* of the corporation:

*2) unlesr chc person hns requested :c nave che Subjects
discussed ir. public, subjects chac Lend co pretudicc- tiiu rcpucadon
and characcer of a personi

(3) naccers chac, by law or nunlcipaL charter nr ordinance,
are pemicccd co bo kept confidential from public disclc’.urci

(A) naccers pertaining co pursonnult

(5) natters pertaining to dm corporation's iuposlcloni

(6) land acquisition or disposali and

(7* proprietory or other Information cf t type treated as
confidential under the standards and practices of the United States
Interstate  Cormcrec Counlsslo;,  Including practices that protect
Infornaclon associated with specific shippers, divisions, uro contract
rate agreements.

Sec. A2A0.170. EXEQUTIVE SESSIONS.  The hoard nay consider ir
an executive session natters that pertain co personnel, the corpora-
tion's legal position, land acquisition or disposal, or proprietary or
other information of a type treated as confidential under the stan-
dards and pracdces of the United States Interstate Commerce Consls-
slon. Including practices that protect information associated with
specific shippers, divisions, and contract rate agreements.
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