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IN F O R T Y  of the 50 states, 
the attorney general is elected 
to hir. post.

It is a system that obvi­
ously works well, because the 
people are the ones who de­
cide who should fill this high 
office. And an attorney gen­
eral answerable to the people 
is one who is responsive and 
responsible.

It’s strange, therefore, to 
see the burning vigor that 
marks the opposition to letting 
the people of Alaska choose 
their atiomey general. Yet 
there are ’hose who appar­
ently fear the people.

For example:
"I can think of no single 

change that would be more 
damaging, more harmful, 
more dangerous to the char­
acter of government.”

T H A T ’S T H E  astonishing 
view of Superior Court Judge 
Thomas Stewart of Juneau, 
who testified the other day be­
fore a legislative hearing on a 
proposed constitutional 
amendment that would re­
quire the election of Alaska’s 

■ attorney general, who is now 
an appointee of the governor 
and answerable only to him.

More damaging? More 
j harmful? More dangerous?

H o w  can this be? What is 
being proposed is part and 
parcel of the democratic form 
of government in which the 
people have the right to elect 
their leaders. Are election: 
damaging, harmful and dan­
gerous to the character of our 
government?

W e  confess to lacking the 
judicial wisdom that graces 

' members of Alaska’s Superior 
: Court. But all along we 
thought the character of our 
government was rooted in the 
elective process.

There are many Alaskans

—  and w e’re among them —  
who believe the present sys­
tem of having the attorney 
general appointed, rather than 
elected, has proved less than 
satisfactory.

W e  don’t buy the argument 
of former Attorney General 
N o r m  Gorsuch that "legal 
competence and electablity 
are not necessarily equal.” , 
The statement is incomplete. 
The rest of it is that "legal 
competence and appointabil- 
ity are not necessarily equal, 
either.”

IPS Q U I T E  POSSIBLE 
that an incompetent lawyer 
might be elected attorney gen­
eral. But his shortcomings 
would be readily evident and 
it’s a sure thing that he would 
ser »e only a single term.

It’s also quite possible —  in 
fact, very likely —  that some 
extremely capable m e n  and 
w o m e n  would seek election to 
the office, were it up to the 
people to decide. An elected 
attorney general would be his 
or her own person, with his or 
her reputation on the line. And 
he or she would be no lackey 
to any governor, or any leg­
islature.

There’s no doubt that were 
the office an elected position, 
it would be used by many as a 
stepping stone to higher office
—  the governorship, for exam­
ple, or a seat in the U  S. House 
or U.S. Senate. But what’s 
wrong with that?

Rep. Fred Brown, the Fair­
banks Democrat who heads 
the House Judiciary C o m­
mittee sponsoring this consti­
tutional change, sees this as a 
means of strengthening gov­
ernment. So do we. And we 
hope he prevails so that this 
matter can be brought to the 
ballot for a vot-̂  of the people.
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T h e  b e t t e r  w a y
IT’S T O O  B A D  that former 

Attorney General Avnnn 
Gross dca.-'n't think it’s a good 
idea for Alaskans to elect 
their attorney general. But 
just because he feels that way 
detracts not one iota from the 
merit of the proposal.

It would be astonishing 
were Mr. Gross, who now 
teaches a couple of courses at 
Stanford University law 
school, to come out for an 
elected attorney general. His 
public career has been as an 
appointed legal spokesman for 
Gov. Jay Hammond.

Fortunately, there are 
other legal experts —  whose 
qualifications and public ser­
vice careers are are least as 
good as those of Mr. Gross —  
who feel precisely the oppo­
site. They offered testimony 
contrary to that of Mr. Gross 
by satellite communication fa­
cilities in a hearing last week 
before the House Judiciary 
Committee.

The attorneys general of 
Pennsylvania and • Colorado 
and the assistant attorney 
general of California told the 
committee that an elected at­
torney general is more inde­
pendent of the governor and 
administrate... tuM- thus less 
vulnerable to political reper­
cussions from decisions.

F O R T Y  of the nation’s 50 
states elect their attorney 
general. Alaska is one of only 
five states where the office is 
filled by appointment of the 
governor. In the other five the 
selection is made in a variety 
of ways, including legislative 
appointment.

Mr. Gross, however, thinks 
the Alaska way is best. Were 
it otherwise, he contended, the 
governor would attempt to

shift blar for administration 
failures attorney gen­
eral rathe an have a clear . 
responsibility himself.

That’s a pretty feeble de­
fense of the present system.

If anything goes wrong in 
the administration oi any pro­
gram, regardless of the attor­
ney general, any governor is 
going to be politically adept 
enough to dance out of the line 
of responsibility.

T H E  A T T O R N E Y  general 
of Pennsylvania told members 
of the Judiciary Committee 
that Pennsylvanians voted 
overwhelmingly in favor of a 
constitutional amendment to 
m ak e  the office elective be­
cause they felt the attorney 
general was "not responsive 
to public needs” and that 
there -was a "cozy arrange­
ment" between the attorney 
general and the governor.

Colorado’s attorney gen­
eral said an elected attorney 
general carries "at least the 
aura of having an independent 
political base" and can say no 
to the governor "when the 
governor ought to be said ’no’ 
to."

An distant California at­
torney general said an elec­
tive attorney general is more 
efficient than an appointive 
one and "Is not necessarily a 
threat to the functioning of the 
governor."

Those comments make 
sense for Alaska. And the leg­
islature should take steps to 
bring this constitutional 
change to the ballot.

There seems little doubt 
that the amendment would be 
approved, if the legislature 
would only give the people a 
chance to vole.
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I T H E  U N I V E R S A L  prefer­
ence of the majority of Alas­
kans for electing the state’s 

. attorney general <va> pointed
• up in man y  different ways in a 
Dittman poll that showed 71

rjjercont in support and only 21 
I percent opposed.
, Dittman reported that the 
| election proposal has over­
whelming support in almost 

! every bracket of the popula­
tion, be it based on age, sex, 
income, educational attain­
ment, party registration.

A M O N G  A L A S K A N S  whc 
! have registered as Democrats
• or Republicans, 72 and 73 per­
cent, respectively, favor elec­
tion. Non-partisans weie 69 
percent in favor. Alaskans 
aged 18 to 24 are 77 percent in 
•favor, those 56 and over, 75 
percent and those in between

i range from 68 to 72 percent.
The poll showed 76 percent 

of the wo "en and 66 percent 
of the m e n  favor election.

: Homemakers are 75 percent 
for it. Private and public sec­
tor employees as a whole 
favor it 71 to 74 percent. 
A m o n g  state e mployees, how­
ever, the idea is not so popu­
lar. Yet more than half (56 
percent) are for it.

Support of the election pro­
posal declines as family in­
comes increase but the major­
ity in all categories favor it. In

low income groups 77 percent 
''aver it while in higher income 
Louseholds 67 percent do.

Curiously, the idea of elect­
ing the attorney general is 
more popular among tho£? 
who don’t bother to register, 
and hence probably don’t 
vote, than among .those who 
do. Those not registered 
showed 73 percent for election 
while registered voters were 
71 percent favorable.

T H E  R E S U L T S  of that 
Dittman survey will be en­
graved on the minds of those 
who plan political campaigns.. 
And Dittman’s final analysis 
might inspire some of them to 
get on .the bandwagon to. 
amend the constitution so as 
to give the people the elective 
power they want.

That analysis was, "Pre­
senting imormation regarding 
the attorney general’s powers 
end responsibilities causes a 
strong shift to the elected op­
tion — - especially among the 
‘undecided’ respondents. In 
total, the undecided percent­
age dt ’ines from 12 to 7% and 
more than 5 percent of those 
who favored the current ap­
pointed status changed their 
min«s to support the elected 
pro virion when it was learned 
that the attorney general has 
broad appointive powers of his 
own.’’
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T h e  c o r d o n  lav powers of the At torney G e neral reflect the 

devel o p m e n t  of p ower of the E n g l i s h  mon archy v i t h  its origins 

traceable to the M i d d l e  Ages. T h r o u g h  the years, the office along 

w i t h  its ccrzcn law incidents, has undergone a transformation.

V,Tie re once the A t t o r n e y  General stood as the p r i v a t e  r e p r esenta tive 

cf the Crown, today he stands as the prime advocate for the public 

interest. W i t h  his c om mon lav; powers enlarged upon by statutory 

enactment and j u d i c i a l  interpretation, the Attorney  General occupies 

a unique p o s i t i o n  w i t h i n  the legal framework, one w h i c h  is far more 

coma lex and o e r v a s i v e  than chat cccuoied bv his c o m m o n  law• • ■ m

I . T H E  CCMMCK L.-d: KEKITAGZ 

During the T h i r t e e n t h  Century "attornati regis", "narrators, 

pro rege", and "qui sequuntur pro rage", and the K ing's serjeants 

appeared as counsel for the K i n g  in Che royal courts. T h e i r  duty

iauoru-,!-? ■ ■- ■|| nir These offices gradually

took cn def in i t i o n  d uring the F o u r t e e n t h  Century. The powers of 

each attorney were limiced with respect to scope of legal competency, 

Che courts in w h i c h  he could practice, and the g e o graph ical area
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in w h i c h  he could represent the Crown. By 1399, a single King's 

attorney was appointed, empowered to represent the S o v e r e i g n  in all 

courts and thus u n i f y i n g  the functions previou sly perfo r m e d  by several 

attorneys. In the letter patent appointing h i m  in 1431, chs King's 

attorne y was firs, d e s c ribed as the A t t o r n e y  Garera! of England. 

However, it was net until the b e g i nning  of the Sixt eenth Century 

that the office of A t t o r n e y  General began to assume the degree of

to maintain. A n d  notinfluence and p r e s t i g e  that it has c ontinued 

until the early Sevent e e n t h  Century did the Atto rney G e n e r a l  replace 

the K i n g’s sarjeantc as the most important legal officers of the

.  1
realm.

H o l e s w o r t h  has explained the early carmen law deve lopment

of the office of the A t t o r n e y  General as a m a n i f e s t a t i o n  of the

development of the royal prerogatives. Ha observed:

tne Kang is prer og a t i v e  ,
• t

”[W]e must always remember that

but that in the M i d d l e  A g e s *the King's po sition and rights 

difrred origi nally rather in degree than in kind from chose 

of other men. T h e  po sition of the King's officers, and the 

rules applic able to them, will be analogous co the p o s i t i o n  

of and rules aoolie able to similar officers er.oiovea by• ‘  • * J
other men, at the time whan these officials sue these rules 
first o r i g i n a t e d . But there will be a difference, for 

’prerogative m eans exceptionality' . . . .  " h a  m a i n t e n a n c e  c: 

eld ideas, and the development, under the pressure of 

nationa l naces ities, of the differences between the rules 

applicable to the King's case and those applicable to the 

case of the o r d inary men, will orocuce a tvoe cf officialr  /  * *  .

and a body o f „ law applica ble co them, quite unlike anything 

else . . . ."

_ v _



U n l i k e  Che attorneys of o r d i n a r y  c i t i z e n s , the Attorne y General 

cculd appear in any court and in any case where his Sovereign's 

interests were at issue. T heore t i c a l l y ,  the King was always present 

in the royal courts. Hence, Che Attorney General did not "represent" 

his Sovereign, but a s sur ed that the King's prerogative rights were 

nod compromised.*^

During the T u d o r  and Stuart m o n a r c h i e s , t h e :o f S E E e L C i  

AJtharzurr. G-sngya-Prgs5trmud^dd^^.troat-t,i^av.sad - definitions a s - i m  b e c a m e 4*

w q u e i l i h g -.civil disturbance^, 

qu§SL52n^V£r 'aKSTcdS^attin.g_.the- increasing l_y- sel 5-

..as.sert.iver j^sursg . A t - I s s usL.whs' the. Sovereign..1 s~con.tm3l
m i _ i _

q ^ <̂ ? ^ r ,r f a t f ^ ^ l 7 - e t w A J a a i i ^ a c * ^ c u ^ . g . c a t r o v e r s f g s ; - ,and"a'f5-

UJtC' ' L m* &i£ LJfU T '~i i ir*~ - * PI cS'l* I

jj»a«^.i^ yigT?qCTft2;:raTw*3|Tr i T g ^  °rili.lp * *

£ g ^ S S S a D S 0 E S a n 2 3 X ^ tttx &  c

W i t h  the advent of the E i g h t e e n t h  Century, the A t t o r n e y  

General's functions b ecame  political as well as legal. Ly 17C0, as 

the chief law officer of the state, ha was accorded membership in the 

House of Ccmmons and we- called uocn to e:rolain the legislation out

before the House bv the Crown.

v*
;



of England poss e s s e d  a b read range of powers. Blacks tone has 

enumerated m a n y  of Chen:

(1) The A t t o r n e y  Gen eral conic p r o s e c u t e  all actions

" *»
necessary to protect Che real property of che Crown. Theor etically, 

by virtue of his "legal ubiquity", che King could not be dispo ssessed 

of his property, But the A t t o r n e y  General could b r i n g  an action 

of cuaro ir.oedit, w h i c h - - u n l i k e  aiactr.-ent— assured that the ccmolainir. 

party w as in p o s s e s s i o n  of the propert y in question.

(2) The A t t o r n e y  Ganaral could also proceed by inquisition 

or inquest of office to investigate land or chattel that should be 

held by the King by v irtue of escheat, forfeiture, w a r d s h i p , relief 

and other feudal incidents.

(3) T h e  A t t o r n e y  General could proceed by a writ of scire 

facias to repeal a royal grant or patent.

(4) The A t t o r n e y  General could recover for damages done

to royal property by b r i n g i n g  an information in the court of exchequer

Information _in r a n  was a v a i lable w h e r e  the Crown sought to possess
\
\

unclaimed property such as t r e a s ure-trove  and w r e c k s .

(5) He could p r ocee d by r_ric of cuo w a r r a n t o  to ewamine

the basis of an individual's claim, to an office, franchise or p r i vileg
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(6) The war it of mandamus was a\-liable to h i m  to ccmoei 

a d m i s s i o n  or reacmissiort of a properly appointed official to his offic
i

(7) As parens o a t r l a a , the King was r e s p o n s i b l e  for the 

p r o p e r  m a i n t e n a n c e  of pu blic charities and trusts. Hence, the At t o m e  

G e n e r a l  was empowered to file an infor mation— at the relat ion of ar. 

informant —  to have abuses examined and corrected.

(8) As for criminal proceedings, the A t t o r n e y  General could

p r o c e e d  by information, witho ut prior indictment by a grand jury.

Furth e r m o r e ,  informations could be brought solely at the Crown.1s

i n i t i a t i v e  or at the r e l at ion of an informant (but still in the name

o f  the K i n g ) . Blackstone shad the following light on this procedure:

"The objects of the King's own prosecutions filed e:; 

o f fic io by his own A t t o r n e y - G e n e r a l , are properly  such 

enormous misdemeano rs as peculiarly tend to disturb or 

endanger his government cr to molest cr affront him in 
the r e gular discharge of his royal functions. For 

c/ffenses so high and dangerous, in the punishment or 
p r e v e n t i o n  of w h i c h  a moment's delay would be fatal, 

the law has given to the Crown the power cf an 

immediate p r o s e c u t i o n  . . . .  The objects of the ether 

species of informations, filed by the master of the 
c r o w n  office upon the complaint or relation of a private 

subject, are any gross and notorious misdemeanors, 

riots, b a t t e r i e s , libels, and other immoralities of an 

atrocious kind, (a) not peculiarly tending to disturb 

the government, (for those sre left to the care of the 
A t t o r n e y  General) . . . .

Howev e r ,  the proceeding by information was c o n f i n e d  to mi sdemeanors

only. H h e n  a capital offense was involved, a grand ju ry indictment

w a s  required. Ip. addition, the Attcr n a v  General c o n d u c t e d  imoortar.t * * * •

3
state trials and the investigations in o r 20arat ion for them.

- 5 -
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role is ma de p a r t i c u l a r l y  c l e a r  by B l a c k s t o n e 's d i s c u s s i o n  of c r i m i n a l

proceedings brou ght by information: T h e  Att or n e y  G e n e r a l  initiates

proceedings only for m i s d e m e a n o r s  w h i c h  p a r t ;cularly d i s turb the

K i n g  or his g o v e r n m e n t . Similarly, in civil suits, the A t t o r n e y

General's duty was to p r o t e c t  r oyal p r o p e r t y  and revenue. Indeed,

Attorney General Cake's interp r e t i v e  b e h avior  at the treason trials o f

Raleigh and E ssaw can best be explained by his p a s s i o n a t e  b e l i e f  in

the supremacy of the m o n a r c h y  and a p r o f o u n d  sense of the A t t o r n e y

C
General's role as the g u a r d i a n  of the Queer, and her prerogative.

T T  rTr~ J “?  w '- s  r* NT C r  * “T* "TYT*X  •  ia > .  - J  •  •  L '  i-> mmt a '* k I v  V I '  X  .  J a  % •

In the United States many jur isdictions have held that 

the State Attorney General possesses those powers attrib u t e d  to him 

at common law. T h e r e  coes not, however, appear to be a u n i f o r m  

approach in holding  that a State A t t orney General m a y  exercise 

his common law powers.

Ji some states, the c o n s t i t u t i o n  establishes the o f fice and 

declares that its duties shall be such as prescribed by la:;. T h e s e  

states may be subdivided into three categories: (1) those i n t e r p r e t i n g  

"as prescr i b e d  b y law" to r e f e r  to the common law’ as r e s t r i c t e d  and 

supplemented by s t a t u t o r y  law, a . m . , Kentucky'^; (2) those inte rpretin: 

"as prescribed by law" to m e a n  that the Legislatur e nay s u p p l e m e n t ,

- o -



but not restrict the A t t o r n e y  General's cc~~.cn law powers and duties,

e . g ., I l l i n o i s " ; (3) those interpreting "as pr escribed by law" to

p r e c l u d e  the existence of the A t t orney General's cor— on law powers,

19 i3
e . g . , W i s c o n s i n  . In other states, line M a s s achusetts* , the

c o n s t i t u t i o n  establishes the office and does not specify the nature

of the powers and duties of the Attorney General. Of these states, sc:

■>4
sucn as Pennsy lvania" , recognize the A t t orn ey General's common 

law powers, w h i l e  others like M e w  M e x i c o 1-5, do not. Finally, two 

states, Indiana"^ and O r e g o n 1-'7', have no constitutional pr ovision for 

the A t t o r n e y  Gene ral and only one of share, Qregcn, recognizes the 

ccttr.cn law7 p o w e r s . ̂

W i t h  the recognit ion in most jurisdictions that the State 

A t t o r n e y  General fell heir to the powers exercisable by his ccttr.cn 

law predecessor, it was equally clear that, unlike lagland, there 

w a s  no m o n a r c h  in w h o m  the governmental prerogatives were vested.

Since the pcwor of government resided in che people, the courts 

r e a s o n e d  that the governmental prerogatives had to be exercised cn

. 1 9
their behalf. Just as the Attorney General safeguarded the roval* «■* *
pr e r o g a t i v e s  at common law, similarly, the official authority and 

o b l i g a t i o n  to protect public rights and enforce public duties was 

r e p o s e d  in h i m  in the s t a t e s .^

- 7 -
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T h e  courts, in any number of situations, have erpressly 

v e d  o f  an A t t o r n e y  G e n e r a l ' s a:: arc is a cf his ccrrr.on law power.

For example, che following  ifollowing instances r.ay be cited: (1) recover

21
damages for sand and gravel taken fro- tidewater l a n d ;“~ (2) abate

99
p u b l i c  nuisances through an equitable action; (3) intervene in a

suit c o n c e r n i n g  a contest ed will, w h e r e  the state has a possible

oq
escheat interest; (4) c h a l l enge the reduction off a state tan 

24
a ssessment; (5) institute actions to collect unpaid 

Canes and premiums for a state w o r k man's compensation f

ran c m  s e 

. 25

(6) seek removal of publi c officials for misconduct in office;

(7) p r o c e e d  in equity to cancel the fraudulent r e gistratio n oi

2 b

2/
voter. ;** (3) enforce the restrictive provisions of a deed from

the state;.23
9 0

(5) enforce public and char it a b l e  trusts;” (IQ bring

suit to cancel a fraudulently procured United Stems patent for

30
either land or an invention; (11) intervene when the constitucionalit;

31
or a state statute is attacked; (12‘. challenge che consti t u t i o n a l i t y

of a state s
32

■tatute: (13) investigate criminal activities, appear

before a grand jury, institute criminal proceedings  ̂  and nolle ores 

. 3 3

a / * r m i  p. t: 1 f  ̂  ^ n ̂  r  * r* * ■• "* n ^ t* f* *• a •{ n m

3 4
criminal prosecution; tT (15) and make any bona  rice d i s p o s i t i o n  cf 

those actions that in his judgment w o u l d  be in the best interests of 

the. state.

r»
O -
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W hile cost: of Oh as a powers can ha directly r e lated to Chcs- 

enumerated by Blachstcne, they no:; promote interests that are cor a 

v a r i e d  and extensive than those furthered by the A t t o r n e y  General 

at common law. T h e  function of the Attornay Gen eral of the Savantaa: 

and Eighteenth  Centuries was to protect ar.c pro net a che royal 

prerogative. By a s s umi ng that this p rerogative power is now v e s t e d  

in the people, the courts have c o n d u c e d  that the cocr.cn law powers

accrue Co the co ntem p o r a r y  A t t o r n e y  General, as the g u a r d i a n  of the

• - 36 puDlac interest.
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11. The Offic e of A t t o r n e y  G e ne ral in Illinois is p r o v i d e d  for in

the State C o n stitutio n. 111. C o n s t . , Art. V ,  § 1 w h i c h  

stipulates that the A t t o r n e y  General "shall p e r f o r m  such 

duties as p r e s c r i b e d  by la*.;". Tha courts have i n t e r p r e t e d  

this to mr an both the cor~.cn law and st atutory law but 

h a v e  held that the Legisl a t u r e  and the courts are p o w e r­

less to r e s trict the c c ~ .on law responsibilities w h i c h  are 

■f viherent in che office. See: People v. Finr.ezan, 373 111.

337, 33 M.S. 2d 715, 717 (1941); accord, People v. C o v e l l i , 

415 111. 79, 112 M.E. 2d 156 (1953); Peonle y. D a n i ck,

3 111. 2d 43, 132 M.E. 2d 507 (1955); Partus v. R u s s e l ,

'*70 111. 304, 110 M.S. 130 (1915); Hunt v. Chic tan and 

Purity R a i l r o a d , 121 111. 533, 13 M.S. 176 (1337). M a n y  of 

the ccr.r.on law powers of the attorney general of Illinois 

have been ar.ur.erated. III. Statutes 5.H.A. Ch. 14, § 4.

Cf. Barrett, "The Powers and Duties of the A t t o r n e y  G e n e r a l  

of Illinois as The Law Info rear, ant Officer of the State",

7 John Mar s h a 11 L . 0. 520 (.942). Tor cases in w h i c h  che 
courts have relied solely on the ccr.r.on law to sustain 

pa r t i c u l a r  powers see: People v. D a n i e l s , 3 111. 2d --3,
132 M.S. 2d 507 (1936)- - n o l l e ' or os and 3 ?u: Ir v . Sonne- in., 

313 111. 600, 149 M.S. 525 (l925)--the appoincr.enc of 
d e p u t i e s .

12. The W i s c o n s i n  C o n s t i t u t i o n  stipulates that the powers and duties
of the A t t o r n e y  G e ne ral shall be "prescribed by la:;".

Mis. C o n s t . , Art. o, 5 3. The courts have held that this 

refers solely to s t a t u t o r y  law. State v. Industrial 
C o m m i s s i o n , 172 Mis. 415, 179 N.M. 579 (1920); State y. 

M i l w aukee Slaccric 2v. and Lizht C o . , 136 Mis. 173,

116 N.M. 900 (1903). Nonetheless, the statutory p r o­
visions have been d e f i n e d  broad ly along the lines of the 

common law. M.S .A. 14.53(1); C f . W .S .A . 14.53(2.-(12) .
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A t t o r n e y  General, but does not ever refer to the n a t u r e  

of his duties. H .G.L.A. Const. Amend., Art. 82. For a 
• v • discussion of che early h i s t o r y  of the office, see;

Hammonds, "The A t t o r n e y  G e neral in the A m e r i c a n  C olonies ",

1 A n g l o - A m e r i c a n  Legal History Series 5 (1939). Cf.

Mass. Const. (1750) Ch. 1, § 1, Art. 9. The M a s s a c h u s e t t s  

courts, however., have held that, absent statutory r e s t r i c­

tion, the A t t o r n e y  Gen eral is vested with the c o m m o n  law 

powers of his office. C o mmon wealth v. Kozlcwskv, 233 Mass. 

*379, 131 M.E. 207 (1921). Cf. Commonwealth v. T u c k ,
37 Mass. 355 (1333) and Commonwealth v. A n d r e w s , 2 M a s s .

409 (1S07) - - for the power to enter a nolle or n s e c u i ;

Parker v. M a v, 59 M a s s . 336 (1350)--for the power to i n s t i­

tute proceedings to enforce a charity; and A t t o r n e y  G e n e r a l 
v . T r u s tees of B o s ton Elay. Rv. C o . / 319 Mass. 542, 67 N .I ‘ 
2d 675 (19-6); A t t o r n e y  G e n eral v. Suffolk C o u n t v  

Apporti onment C c m ' r a , 22'- M a s s . 535, 113 M . Z . 551 (1915);
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d e f i n i t i o n  is g i v e n  to the office by the statutes, M  r. . 
c. 12, §§§ 1-1 LA.

14. Similar to the c o n s t i t u t i o n s  of Massachusetts and Mew Mexico,

the P e n nsylva nia C o n s t i t u c i o n  provides for the Office cf 
A t t o r n e y  General, but does' net specify its duties. _?a.

C o n s t ., Art. 4, 5 3 .  Some of these duties are spelled 

ouc in the statutes. 71 P.3\ § 244. In addition, a Long 

line of judicial holdings have supplemented the statut ory 

language. C o m m o n w e a l t h  ex rel. Miners et al. v. M a r s i o t t i , 
325 Pa. 17, L33 A. 524, 530 (1937). For similar holdings,
see also: C c m  o n:: e a 11 h v . ?. va n , 126 Pa. Super. 133 A. 764

(1937); A o o e a A  of M a r r i o t t ! , 365 Pa. 330, 75 A . 2d 465 (1950); 

and M a t s o n  v. M a r z i o t c i , 3 7 L ? a . 133, 33 A . 2d 392 (1952).

For a d i s c u s s i o n  of the A t t o r n e y  General's power to s u p e r­
sede local p rose c u t o r s  see In re She 1 l e v , 332 Pa. 353,

2 A . 2d 309 (1933). C f . Mote, "The Common Law Powers of 
the State A t t o r n e y s  G e n e r a l  to Supersede Local Prosecutors " 
60 Yale L. J. 5 r9* (1951).

15. The '̂,ew M e x i c o  C o n s t i t u t i o n  establishes che Office cf che A t t o r n e y
G e n e r a l  but does not c o n f e r  upon it specific powers. Mew 

M exic o C o n s t ., Art. V, § Thus far, the Mew M e x i c o  courts 
have refused to recognize the Attorn ey General's c o m m o n  law 

powers. State v. D a v i d s o n , 33 N,M. 664, 275 ?. 373 (1929). 

The statutes, however, broadly define the Office's powers 
and duties. M .M .S .A . 4 - 2 - 2 .

16. There is no p r o v i s i o n  for Che Office of At torney General in the
Indiana Constitution. The A t t o r n e y  General's powers and 

duties are p r e s c r i b e d  by statute. Gibscn ■/. K a y , 63 Ore.

539, 137 ?. 364 (1914). The Indiana courts have held t:.et 

the A t t o r n e y  G e neral has no ccmr.cn law powers. Ind. Scat. 
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or the Dist rict Attorneys. State y. Heme 3 r awing C o . ,

1S2 Ind. 75, LOS M.E. 909 (1914). [See Ky. Law Review 
Supplement], . •
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6 .  SELECT ION , TERM AND REMOVAL

This chapter examines the important issues of how the Attorney 
General is selected, h o w  long he serves, h o w  he can be removed, and h o w  
a vacancy in the office can be filled. Some of these issues, particularly 
that of election or appointment, have been subject to controversy since the 
first state governments were established. This report discusses existing 
practices and presents the arguments on both sides of these issues.

M e th od  o f  S e l e c t i o n
Table 6 shows methods of selecting the Attorney General. H e  is p op­

ularly elected in fr ’ty-two states. He is appointed by the Governor in six 
states (Alaska, Hawaii, N e w  Hampshire, N e w  Jersey, Pennsylvania,‘er"and ~ 
Wyoming), the three territories (Guam, Samoa and the Virgin Islands), and 
the Commonwealth' of Puerto Rico. In Maine, he is selected by the Legisla­
ture and in Tennessee, b y  the Supreme Court.

 ............ — f "    j i . i t n . j  .  i i i . ij I I .  1 . 1 1 . T t --------------------------
T h e  Attorney General;<i is the most prevalent" Elective official in state - .y; 

'governments''rgxcefif''Ior'"the Governor d*4n-eih*furi5di CtiotvsT ^ ^
Th^J^aasupef^iS'^elert(rd‘'‘̂Y)il-'fv:r̂ ;ty-nine jurisdictions, the Secretary of 
Stato in thirty-eight, the Ar-;:_.v in twenty-five, and the Superintendent 
of Public Instruction in nineteen, compared to forty-two states in which 
the Attorney General is elected.87 T h e  1970s witnessed a marked accelera­
tion of the trend toward election of the Governor and Lieutenant Governor 
on a single ballot and such a practice is n o w  followed in twenty-two juris­
dictions. Thus, the Attorney General is actually the most common official 
w h o  is elected on a single ballot. Where very few, but more than one, 
state executive officials are elected, the Attorney General is usually in­
cluded among these few. He is, for example, a mong the three executive 
officials elected in Virginia, among the four elected in Maryland, Michigan 
and N e w  York, and among the five elected in Rhode Island, Colorado, and 
Utah. However, he is not one of the two elected officers in Alaska,
Hawaii, Guam, and the Virgin Islands, the four in Pennsylvania, nor the 
five in Wyoming.

Historically, the Attorney General has been an appointive, rather 
than elective, official. In England, he was appointed by the C r o w n  and 
only incidentally acquired elective status through a seat in Parliament. In 
Colonial America, Attorneys General were usually appointed by the G o v­
ernor of the Colony. T h e  Attorney General of the United States still 
serves at the pleasure cf the President with the advice and consent of the 
Senate.

Most of the first state constitutions specified that the legislature 
would choose the Attorney General. The concept of universal suffrage had 
not yet taken hold, nor had the idea of direct election of m a n y  officials.

87. Council of State Governments, TIE BOOK OF TIE STATES 114-115 121-
122 (1976-77). ’
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Appointed Wi tli Conncnt Li nj:th Aiv succeed

Elected bv Of of Term Himself
A1 a bama X 4 Yes
A l a s k a 1 Governor L e g i s lature 4 Yes
A r i z o n a X 4 Yes
A r k a n s a s X 2 Yes
C a l i f o r n i a X 4 Yes

C o l o r a d o X 4 Yes

C o n n e c t i c u t X 4 Yes

D e l a w a r e X 4 Yes
F l o r i d a X 4 Yes

Georgia X 4 Yes

G ua m Governor L e g i s l a t u r e Indefinite Yes

H a w a i i Governor S e n a t e  , 4 Yes
Idaho X »* »• 4 Yes

Illinois X - '4 Yes

Indiana X 4 Yes
Iowa X 4 Yes

K a n s a s X 4 Yes

K e n t u c k y X #• 4 No

L o u i s i a n a X • 4 Yes

M a i n e Legislature 2 Yes

M a r y l a n d X . 4 Yes

M a s s a c h u s e t t s X 4 Yes

M i c h i g a n X 4 Yes

M i n n e s o t a X 4 Yes

M i s s i s s i p p i X 4 . Yes

M i s s o u r i X . * ‘ • 4 ’ Yes

M o n t a n a X . 4 Yes

N e b r a s k a X • 4 Yes

N e v a d a X -.4 Yes

N e w  Ham p s h i r e Governor Exec. Council 5 Yes

N e w  J e r s e y Governor S e n a t e 4 *• Yes

N e w  M e x i c o X \ 4 Yes

N e w  Y o r k X 4 Yes

N o r t h  Carolina X 4 Yes

N o r t h  D akota X 4 ■ Yes

Oh i o X 4 Yes

O k l a h o m a X 4 Yes

O r e g o n X 4 Yes

P e n n s y l v a n i a x- 4 Yes

P u e r t o  Rico Governor S e n a t e Indefinite Yes

R h o d e  Island X 2 Yes

Samoa Governor Indefinite Yes

S o u t h  Carolina X 4 Yes

S o u t h  Dakota X 4 Yes

T e n n e s s e e Sup. Court 8 Yes

T o x a s X 4 Yes

Uta h X 4 Yes

V e r m o n t X 2 Yes

V i r g i n  Islands Governor S e nate Indefinite Yes

V i r g i n i a X 4 Yes

W a s h i n g t o n X 4 Yes

W e s t  Virginia X 4 Yes

W i s c o n s i n X 4 Yes

W y o m i n g Governor Senate 4 Yes78



A n d r e w  Jackson's administration L-ought a n e w  e'hic to American govern­
ment. T h e  common m a n  was consit jred competent to vote and to hold of­
fice, and direct election of officials became the rule. State constitutions 
provided for election of numerous officials, usually including the Attorney 
General.

A  study published in the L a w  Library Journal88 showed h o w  methods 
of selecting Attorneys General developed in nineteen states; of these, 
eight provided for legislative selection prior to I S O ,  but none finally re­
tained this method. Prior to 1845, twelve states provided b y  constitution 
or legislation for the appointment of an Attorney General b y  the Governor, 
the legislature, or other authority. T h e  trend then turned toward elec­
tion. For example, North Carolina s 1776 Constitution provided for ap­
pointment b y  t.ie legislature; its 1868 Constitution provided for election. 
Louisiana's 1812 Constitution provided for appointment b y  the Governor; 
its 1852 Constitution provided for election. Michigan's 1835 Constitution 
provided for appointment b y  the Governor; the 1850 Constitution provided 
for election. Virginia's 1776 Constitution provided for selection b y  the 
legislature; its 1^902 Constitution provided for election. Kentucky's 1792 
Constitution provided that the Governor would appoint the Attorney G e n­
eral, with the consent of the Senate; the 1850 Constitution made the office 
elective.

• i

Vvyoming, in 1899) became the first "new" state to provide for ap­
pointment of'*'the Attorney, General, thereby ending the trend toward p o p u­
lar election. Alaska's 1959 Constitution and Hawaii's of 1960 provided for 
Gubernatorial appo: unent, following the policy set by their territorial 
conventions in 1950 and 1956. • j

Strong arguments can be advanced for either system of selection. 
There ’ is not necessarily a correlation between the selection process and 
the extent of the Attorney General's actual powers. For example, the At­
torney General is elected in Delaware and appointed in Alaska, but in I th 
jurisdictions he has control over all legal and prosecutorial functions. In 
some states, the Attorney General is independently elected, but he exer- 

,, cises little power at either the state or local level. Thus, a "strong" de­
partment of justice can be developed under either system of selection, but 
is not guaranteed b y  either.

Proponents of an appointive Attorney General usually base their ar­
guments primarily on the need to strengthen the executive. As one view, 
the commentary on the Model State Constitution developed by the National 
Municipal League says that:,

A l l  authorities on executive o r g a n i z a t i o n  agree with the p o s i t i o n  e m­

bra c e d  b y  the Model State C o n s t i t u t i o n  for more than 40 years that 

a d m i n i s t r a t i v e  p o w e r  and r e s p o n s i b i l i t y  should be concentrated in a 

s i n g l e  p o p u l a r l y  elected chief executive. Th e r e  is growing r e c o g n i­

tio n  that, the governor, as the repr e s e n t a t i v e  of all the people,

88. Lewis Morse, Historical Outline and B i b l i o g r a p h y  of Attorneys G e n e r­

al Reports and O p i n i o n s . 30 L A W  L I B R A R Y  J O U R N A L  39-245 (1937).

79



T h e  Model Executive Article for state constitutions recommended by 
the Committee on Suggested State Legislation of the Council of State G o v­
ernments limits statewide elective officials to the Governor and Lieutenant 
Governor, w h o  are elected jointly. This article was developed b y  the
Committee on Constitutional Revision of the National Governor's Confer­
ence.90 Studies on administrative reorganization usually argue that frag­
mentation leads to irresponsibility, but a single chief executive can be held 

accountable through the electoral system and, as a consequence, can make 
the administration more responsive. Proponents of an appointive Attorney 
General argue that his function is to advise the Governob, ( w h o  should be 
permitted to choose his advisors. T h e y  believe that the '.wo officials are 
more likely to maintain the close and harmonious relationrhip that is nec­
essary for effective liaison if the Attorney General is appointed.

Advocates of appointment also contend that'the elective process m a y  
not assure professional competence. The pressures of politics and the time 
involved in campaigning limit an Attorney General's abilities to serve effec­
tively, and m a n y  highly competent people would not be willing to undergo 
the election process. T h e y  also argue that the Attorney General's primary 
function is to interpret the law, which is a technical task and should not 
involve the political process. • •

T h e  arguments for an elective Attorney General were cogently s u m­
marized b y  Attorney General Louis J. Lefkowitz in a position paper submit­
ted to the N e w  York  Constitutional Convention in 1967. General Lefkowitz 
reviewed the Attorney General's duties in some detail, pointing out they 
were predicated upon his role as an independent official, and concluded 
that:

To sum it up--

j e n n g M f i a E a s s a s a s ^
The elected official has a natural and i m p e l l i n g  desire to be 

creat i v e  and to exercise broader initiative in the service of the 

public. He is free of the fear of dismissal by any superior official 

if he should exercise contrary independent judgment. He is in the 

b e s t  p o s i t i o n  to render maximum service to the P e o p l e  and impartial 

advice to the Governor, the L egislature and St a t e  departments and 

agencies. He can appear in Court w i t h o u t  fea r  or f a v o r —  an attorney 

in the fullest and finest sense of the w o r d . 91

89. National Municipal League, MODEL STATE C O N S T I T U T I O N  (6th ed.) 65-66 
(1963).

90. The Council of State Governments, 1970 S U G G E S T E D  STATE LEGISLATION, 
3-4.

91. A t t o r n e y  General Louis J. Lefkowitz, P o s i t i o n  Pa p e r  of Louis J. L e f­

kowitz A t t o r n e y  General, to Cons t i t u t i o n a l  Convention, Committee on 

the Exe c u t i v e  B r a n c h , June 1, 1967, Albany, N. Y.



A n  equally strong position in favor of election was taken by Attorney 
General William J. Scott before an Illinois Constitutional Convention; he 
stressed that the Attorney General's roles of "government watchdog" and 
"attorney for the people" required independence from che Governor.92

T h e  primary argument for an elective Attorney General is that he is 
an attorney for all the people, and should be chosen by them. H e  is the 
Governor's advisor, but not exclusively; the Governor is merely one a m o n g  
m a n y  clients. B y  making the Attorney General directly responsible to the 
electorate, he remains subject to the ultimate source of power and will be 
more responsive to public needs. A s  discussed elsewht *e in this report, 
the courts increasingly recognize that the Attorney General is responsible 
to the people, not just to the government. It is further argued that the 
Attorney General has important administrative and legal functions, such as 
programs in consumer protection a n d environmental control. _In jsxecuting 
these functions,

' 'people?;1
etectidfr^aldtlfcrh^t^Heetir^'^af.^lebt aacLliringing,joi-suits 

in the name of the people; these responsibilities u e outside the scope of 
the Governor's duties.-

\

M a n y  arguments for election center around the fact that the Attorney 
General's duties are of the hit,..est order and he should enjoy the same in­
dependence as a m ember of tne judiciary. H e  should not be a creature of 
the Governor, but'should render opinions solely on the basis of law. He 
should not be the advocate for a particular administration, but should be 
free to oppose policies which he considers inconsistent with the law and to 
investigate apparent wrongdoing.93

**• * f '
In reference to the argument that an appointed Attorney General is a 

non-political technician, lit should be noted that appointment does not 
necessarily remove the office from politics. Some appointed Attorneys 
General have been politically active as potential candidates for other office 

... or on behalf of the Governors they serve. At the federal level, Presidents 
have frequently named as Attorneys General persons w h o  had been active 
in their campaigns. This has also been true in some states.

In his remarks to a legislative committee which was considering a con­
stitutional amendment to make the office appointive, former Attorney G e n­
eral Meyer of Nebraska mentioned several arguments in addition to those 
usually advanced b y  proponents of election. These included the following 
points: the Governor can appoint m e n  with legal training to his staff if he
feels he needs lawyers of his o w n  choosing. M u c h  of the Attorney G e n­
eral's work is in areas in which the Governor has little or no interest,

92. Nev., from W i l liam J. Scott, A t t o r n e y  General, State of I l l i n o i s , Feb. 

16, 1970.

93. See summary of arguments p r e s e n t e d  to New York's constitutional c o n­

ventions in Robert H. Gordon, The R e l a t i o n s h ip Between the A t t o rney 

General and Agency C o u n s els in New York S t a t e, (Unpublished Ph.D. 

Dissertation, Syracuse U.), Ch. 1 (1966).
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C o n f i r m a t i o n  01 A p p o i n t m e n t

In all six states where the Governor appoints the Attorney General on 
a regular basis, the appointment is confirmed b y  either the Senate (Hawaii, 
N e w  Jersey, Pennsylvania, Wyoming), both houses of the Legislature 
(Alaska), or by the Council (New Hampshire). Confirmation in Pennsylva­
nia requires a two-thirds vote of all the members of the Senate.

In Puerto Rico and the Virgin Islands confirmation is also by the 
Senate. In Gua m, appointments are made with the "advice and consent" of 
the legislature, but in Samoa appointment is b y  the Governor with no re­
quirement for confirmation. Although all Pennsylvania Attorneys General 
of recent years have been in the same political party as th- Governor, the 
requirement of approval of two-thirds of all elected m e m b e r s  of the Senate 
for confirmation of the Attorney General gives the minority party consider­
able leverage over appointments. . However, there has been no indication 
that this has caused problems.

T h e  various model constitutional provisions that have been proposed 
differ on the need for confirmation. The Advisory Commission on Inter­
governmental Relations' suggested constitutional provision for a short ballot 
for state officials provides for Senatorial confirmation of gubernatorial ap­
pointments. T h e  Model State Constitution of the National Municipal League 
does not. mention confirmation. There is no extensive literature on the 
precise m a n n e r  in which appointments are to be confirmed. '«

years and N e w  Hampshire at 5. In Guam, Puerto Rico, and the Virgin Is­
lands, the Attorney General is appointed for an indefinite term. In Samoa 
the term is also of an indefinite length, although there is a minimum of 2 
years for an initial appointment. Table 6 indicates the length of Attorneys 
General's terms and the statutory or constitutional rules on succession.

T h e  trend is clearly toward longer terms. Most states initially limited 
terms of officals to 1 or 2 years, on the theory that frequent elections 
kept government closer to the people and prevented the accretion of power 
b y  elected officials. M a n y  states prohibited successive terms on tne 
grounds that official power must be limited. These arguments m a y  have 
been cogent at a time when Attorneys General had relatively few duties to

94. L e t t e r  from Attorney General Clarence A. H. M e y e r  to P a t t o n  G. W h e e l­
er, N o v e m b e r  24, 1970.

L e n g t h  o f  T e r m  and S u c c e s s i o n
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perform, and those duties were relatively well-defined. Present Attorneys 
General, however, cannot effectively operate with a 2-year term, which 
does not allow time to master the duties and responsibilities of the office. 
Neither should they be subjected to the continuing campaign requirements 
imposed by an election every 2 years. For these reasons, N A A G  has rec­
ommended that the Attorney General should be elected or appointed for a 
minimum term of 4 years and should be allowed to succeed himself.

•
The number of Attorneys General serving 2-year terms has declined 

drastically in recent decades. In 1937 there were twenty-one, but this 
number fell to nine by 1970, and then to four by 1976. Arizona went from 
2 to 4 years in 1970, and Wisconsin and N e w  Mexico in 1971. The 1972-73 
legislative biennium saw four more states—  Iowa, Kansas, South Dakota, 
and Texas—  shift to a 4-year term for the Attorney General. Apparently 
only one jurisdiction has ever gone from a 4-year to a 2 -year term; this 
occurred under Missouri's 1865 Constitution, which was adopted during 
Reconstruction; its 1875 Constitution later restored the 4-year term. 
Voters in Rhode Island, however, rejected a 1972 proposal which would 
have extended from 2 to 4 years the terms of all executive officers, in­
cluding the Attorney General.

Succes s i o n  to Office

Thera are few restrictions on Attorneys General serving successive 
terms. There are restrictions on Attorneys General succeeding themselves 
in only three states: Kentucky, N e w  Mexico, and Alabama. Only K e n­
tucky absolutely prohibits immediate succession by the Attorney General. 
Until 1968 Alabama allowed only one term, but an amendment that year 
permitted the limited succession. N e w  Mexico restricts the Attorney G e n­
eral to two terms of 2 years each. ;

The Model State’ Constitution permits succession in the office of G o v­
ernor because:

The main argument favoring restriction in the term j f  the governor is 

fear of bossism or perpetuation through use of the powers of the of­

fice. This is always a possibility but the better argument ■eems 

against any form of restriction. Limitations of this kind restrict 

the right of the people to pass judgment upon the quality of the 
gubernatorial service performed for them and thus eliminates from the 

field the one candidate about whom the voters -'sually know the most. 
From a program policy point of view, a restriction on service in 

office affects the governor's ability to develop and implement a 

long-range p l a n . 9 J

These arguments apply with equal validity to the office of Attorney G e n­
eral.

95. National Municipal League, MODEL STATE CONSTITUTION (6th ed.) 66 

(1963).

83



There are several mechanisms for removing Attorneys General: 
impeachment, recell, or removal by the Governor, the legislature, or the 
courts. Information is not available on how often these methods have been 
used or h o w  well they operated.

Of the fifty-four jurisdictions, thirty-six provide for impeachment. It 
is the only method of removal provided in twenty-one of these jurisdic­
tions. Impeachment processes vary, but proceedings are usually instituted 
by the lower house and, if it votes to impeach, the charges are tried by 
the upper house. In N e w  York, the judges of the court of appeals, the 
state's highest court, sit with the members of the Senate as a court of 
impeachment. In Nebraska, impeachment charges, are prof erred b y  the 
unicameral Legislature and tried before the state supreme court. . In Mis­
souri, impeachments are tried before the supreme court after charges are 
filed by the House of Representatives. * . . . '

A n  impeachment proceeding is /are, and is used only unoer the most 
extraordinary circumstances. App rently, "the last impeachment trial of an „ 
Attorney General was in Kansas .n 1S34. That action resulted in an ac­
quittal. 9 6 Whatever grounds are prescribed grounds for impeachment, the 
method is not a common means of removing - officials. It can be utilized
only when the legislature is in session and is quite time-consuming.*

Fifteen states which provide for ■ impeachment also provide alternative 
removal processes.- In the ten jurisdictions where the Governor appoints 
the Attorney General, he may also remove him. In Hawaii, the Senate 
must consent to such removal. In N e w  Jersey, the Attorney General can 
be removed by the Governor for cause only after an . opportunity to be 
heard has been granted. In N e w  Hampshire, the Governor and the C o u n­
cil may remove the Attorney General on address of both branches of the 
legislature. Five other states provide for Gubernatorial removal of the 
Attorney General. In Maine, the Governor and Council m a y  remove on 
address of both branches of the legislature. In N e w  York, removal is by 
the Governor and the Senate. The Governor of Arkansas, upon address 
of two-thirds of the members of each house of the legislature, m ay for 
good cause remove the Attorney General. In Michigan and West Virginia, 
the Governor m a y  remove him without the consent of another authority,

The legislature stands alone as a removing authority in proceedings 
other than impeachment in seven states. Recall may be used to remove the 
Attorney General in Arizona, Colorado, Louisiana, North Dakota, Oregon, 
Washington, and Wisconsin; he is an elective officer in all of these states. 
Louisiana reports that the district court may remove the Attorney General, 
and Maryland indicates that removal is attendant to any conviction in a 
court of law.

As a result of a court decision, an Arizona Attorney General was 
removed from office in 1947, having been adjudged guilty of conspiring to 
violate the gambling laws of the state. The Governor considered the office

96. New Yo r k  T i m e s , February 7, 1942, at 17.



vacant and appointed a new Attorney General. The former Attorney 
General, however, refused to vacate his office. Subsequent court action 
affirmed the validity of an act which provided that an office would be 
vacant if its incumbent was convicted of a felony. The court reasoned 
that the powers of impeachment were an added protection for the public, 
not the sole protection. 9 7

F i lli ng Vacancies

Vacancies in the office of Attorney General m a y  be filled by appoint­
ment of the Governor, the legislature, or the supreme court. \n over­
whelming majority of the jurisdictions indicate that the Govei nor fills 
vacancies as soon as they occur. In Maine, Massachusetts, N e w  York and 
Virginia, the legislature fills vacancies; however, if it is not in session, 
the Governor makes the appointment. In Maine, he must have the approv­
al of the Council. Tennessee provides that the Supreme Court will fill 
vacancies, since it normally appoints the Attorney General. In two states, 
Louisiana and N e w  Jersey, the First Assistant or Deputy Attorney General 
becomes Attori. ey General until a successor is elected or appointed.

Where, the Attorney General is appointed, it would seem proper that 
the appointing agent also fill vacancies, as is the case in all such jurisdic­
tions. The ..rationale for. filling vacancies when the office is elective is less 
clear. All but four of the states which have an elective Attorney General 
permit the Governor to make appointments. Three permit the legislature to 
name an Attorney General, and in one the deputy is promoted. Allowing 
the Governor to fill vacancies in an elective office seems contrary to the 
chief arguments.' for election, those concerning independence from the 
executive.. It is also questionable whether a Governor of one party s!: vald 
be allowed to fill a vacancy in an office which was held by a member of 
the opposite party. .

A n  Assistant or Deputy Attorney General is often promoted to fill a 
vacancy, even if this is not required by law. If the Deputy Attorney 
General is promoted to fill a vacancy, the chances of continuity in office 
programs are greater; however, the Attorney General may select his chief 
deputy according to different criteria from those he would use in selecting 
his own replacement. *
* * ’ ;

Vacancy appointments for elective offices usually are valid only until 
the next general or next t bienr.'j1 election. At that time, if the original 
term has not elapsed, a ’shorv-ter.m Attorney General is elected. This 
point was litigated in Oregon . 9 8  T h e  statute creating the Oregon office in 
1891 provided that the Attorney General would be elected for a full 4-year

97. State ex rel. De Concini v. S u l l i v a n , 66 Ariz. 348, 188 P.2d 592
(1948).

98. State ex rel. Baker v. Payne, County C l e r k , 22 Ore. 335, 29 Pac. 787 
(1892).
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IN F O R T Y  of the 50 states, 
the attorney general is elected 

. to his post.
< It is a system that obvi- 
: ously works well, because the 
i people are the ones who dei 
j cide who should fill this high
< office. And an attorney gen- 
: eral answerable to the people
• is one who is responsive and 
responsible.

It’s strange, therefore, to- 
, soe the burning vigor that 
marks the opposition to letting 
the people of Alaska choose 
their attorney general. Yet 
there are those who appar­
ently fear the people.

For example:
"I can think of no single 

change that would be more 
damaging, more harmful, 
more dangerous to the char- 

. acter of government.’’

T H A T’S T H E  astonishing 
view of Superior Court Judge 
Thomas Stewart of Juneau,

• who testified the other day be- 
: fore a legislative hearing on a
• proposed constitutional 
amendment that would re­
quire the election of Alaska's

• attorney general, who is now 
an appointep of the governor 
and answerable only to him.

More damaging? More
• harmful? More dangerous?
j H o w  can this be? What is 
I being proposed is part and 
: parcel of the democratic form 
of government in which the 
people have the right to elect 
their leaders. Are elections 
damaging, harmful and dan­
gerous to the character of our 
government?

W e  confess to lacking the 
judicial wisdom that graces 

: members of Alaska’s Superior 
'Jc.ut. But all along we 
thought the character of our 
government was rooted in the 
elective process.

There are many Alaskans

*—  and w e’re among them —  
who believe the present sys­
tem of having the attorney 
general appointed, rather than 
elecred, has proved less than 
satisiuctory.

W e  don’t buy the argument 
of former Attorney General 
N o r m  Gcisuch that "legal 
competence and electablity 
are not necessarily equal.” 
The statement is incomplete. 
The rest of it is that "legal 
competence and appointabil- 
ity are not necessarily equal, 
either.’’

IPS Q U I T E  POSSIBLE 
that an incompetent lawyer 
might be elected attorney gen­
eral. But his shortcomings 
would be readily evident and 
it’s a sure thing that he would 
serve only a single term.

It’s also quite possible —  in 
fact, very likely —  that some 
extremely capable men and 
w o m e n  would seek election to 
the office, were it up to the 
people to decide. An elected 
attorney general would be his 
or her own person, with his or 
her reputation on the line. And 
he or she would be no lackey 
to any governor, or any leg­
islature.

There's no doubt that were 
the cffice an elected position, 
it would be used by many as a 
stepping stone to higher office 
—  the governorship, for exam­
ple, or a seat in the U.S. House 
or U.S. Senate. But what’s 
wrong with that?

Rep. Fred Brown, the Fair­
banks Democrat who heads 
the House Judiciary C o m­
mittee sponsoring this consti­
tutional change, sees this as a 
means of strengthening gov­
ernment. So do we. And we 
hope he prevails so that this 
matter can be brought to the 
ballot for a vote of the people.



• in ] oil j . Further, il mentioned Ihot vacancies would be filled by 
Gubernatorial appointment until the next general election, when an Attor­
ney Genera] would be chosen to fill out the term or commence a new term. 
The Governor appointed an Attorney General in 1891. The question of the 
case was whether there was to be an election to fill out the first "quasi­
term" in the general election of 1892. The court ruled that there was to 
be such an election.

The Supreme Court of Georgia reached the opposite conclusion in a 
1939 case." It held that the office of Attorney General was created under 
the judicial article, hence the rule that provisi. for elections to fill 
vacancies in executive positions did not apply to it. The Gubernatorial 
appointee to fill a vacancy created b y  a resignation ,was to serve out the 
full 4-year term of office without standing for election. •.. .

99. Wood v. A r n a l l , 189 Ga. 362, 6 S.E.2d 722 (1939).
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W h e n  I spoke to the Delegates to the Conven tion at 

C-oucher College in June, I w a 3 asked to prepare a comparison 

of m y  office and that of the United States Attorney General 

atiu u.; comment or the advisability of having an office in thi3 

State similar to that of the Solicitor General of the United 

States. I have had prepared a chart comparison on the former 

w h i c h  should also dispose of the latter, and copies are being 

made available for your file 3 .

I have also secure^ and reproduced for your use the 

prerjntation made by Louis J. Lefkowitz, Attorney General of 

New York, to the C onstitutional Convention of that state.

The Southern Conference of Attorneys General, which 

met in William sburg in July of thi 3 year, passed a formal 

resolution to record the considered,,, unanimous position of its 

members on the issue //nich feces t h i 6  Convention and those in 

other states as to che Attorney General's role in- government. 

Copies of that r esolution are- alsc* being made available for 

your study.

Generally, I would like to impress upon you the 

enormous importance of a centralized law office for the State - 

founded in the Constitution - the holder of w h i c h  should be 

elected by the people and responsible to the people alone.

It is delicate to discuss the merits of m  office w h i c h  1, 

myself, hold, but the importance of this question to the 

State compels me to do so. Were I not Attorney General, my



familiarity w i t h  the histo ry of this State and a deep concern 

for the future cf its go vernment and the ultimate welfare of 

its citizens w o u l d  require m y  participation here, even lacking 

the invitation I enj oy today. I view your labors under your 

commission from the electorate as one cf the nest critical 

undertakings in the h i story  of this State. This Convention's 

w o r k  is of the h i g h e s t  dignity. It deserves the efforts which 

each of you will n e c e s s a r i l y  bring to bear on it. It deserves 

the most forthright discus s i o n  and candid participation that 

anyone having a v i e w  to express can bring to it. I am proud 

to have played seme small part in making this Conven t i o n  a 

reality, by virtue of the special case which we arranged, 

tried and won in the Court of Appeals earlier this year. I 

am also proud that it was my predecessor. Attorney General 

Finan, who set the wheels for this Convention in m o t i o n  by 

advising Governor Tawes that he had the right, e v e n  absent 

legislative action, to appoint the Constitutional Convention 

Commission and then urging him to do so.

The o ffice of Attorney General is founded in the 

earli'jt days of the common lav;. It is one of the first b y­

products of liberty, for a despot needs no lawyer to argue 

his cause. The "lawyer for the Crown" is the c o ncept  ma ny 

have of an Att orney General. Although that was valid in the 

eirly days of our country, it has been inappropriate in this 

ana other states fo r m a n y  generations.
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The Constit utions of the great majority o f  states make 

the Attorney G e ner al the lawyer for the entire State government 

and net of any branch. You w i l l  note that the A t t o r n e y  General 

is provided for in Article V  of the Maryland Constitution, 

separate and apart fro m the Executive, Legislative and Judicial 

branches. Section \\ of that article sets forth the duties of 

the office as f o l l o w s :

1. To repres ent the State in all cases in the Court

o f  Appeals (of Maryland) or in the Supreme Court of the United

S t a t e s .

2. To give his opinion in writing whenever required 

by the General A s s e m b l y  or either b ranch thereof; the G o v e r n o r , 

the Comptroller, the Treasurer cr any State's A t t o r n e y , on any 

legal matter or subject pending before them.

3. When required by the Governor or General Assembly, 

to aid any State s Attorney in prosecuting any suit or action

brought by the State in any court of this State.

4. To commen ce and prosecute, or defend any su. t or 

action in any of said courts on the part of the State, which 

the General Assembly, or the Governor, acting according  to law, 

shall direct to be commenced, prosecuted or defended.

5. To p e r f o r m  such other duties and appoint such 

number of deputies or assistants as the General Assembly may 

from time to time b y  law prescribe.

- 3 -
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5. It is also, on numerous occasions, the duty cf the 

Attorney General to represent the Judiciary, to give opinions 

on matters of c o n f l i c t  b e t w e e n  members cf circuit courts and 

between the courts and other branches of government, State and 

l o c a l .

The p r e s e n t  Co nstitution prohit:os the Governor from 

employing any a d d i t i o n a l  counsel, in any case whatever, unless 

authorized by the G e n e r a l  Assembly, and Article 32A, Section 5 

similarly prohibits any State a gency from being represented by 

an attorney other than the Attorney General.

Under A r t icle 3 2 A  of the Maryland Code, the general 

charge, supervision and direction of the legal business of the 

State and the r e p r e s e n t a t i o n  of all beards, commissions, d e p a r t­

ments, officers o r  institutions of State government is entrusted 

to the Attorney General. The only actual State a g e n c y  excepted 

from this coverage is the Public Service Commission.

The office, then, is quite unique. The notion that 

the Attorney G e n e r a l  of this State is or should be a member of 

any one branch of government is erroneous and I r e spe ctfully 

suggest that it s hould be cast aside. The office has provoked 

little controversy during the past 1 0 0  years, perhaps because 

during that time it has bee n one of the wheels o f  government 

w h i c h  squeaked n o t  at all and thus caused little concern. That 

is as it should be.

- A -



There is no provision in the federal Constitution for 

the A t t orney General. This would seem to be caused b y  a number 

of circumstances prevailing  at the time of .the Revolution and 

since then. In the federal system the Attorney General occupies 

one of the h i ghest offices in the Executive b r a n c h . He sits in 

the Cabinet and advises the President, but he has no connection 

w i t h  the Congress. The office of United States Attorney General 

was created b y  the "Judiciary A c t 1’ of 1 7 8 5 . It carried with  it 

a c o m pensati on of $ 1 ,5 0 0 . 0 0  p e r  annum, which included the legal 

work, office expenses, stationery, a clerk and firewood. I would 

think that the lack of concern for the office at that time 

reflects the con di t i o n  of mind of the people. "Federalism" was 

less a concept than "confederation".

I rem arked earlier that a despot needs no lawyer.

H avin g only rec ently overthrown a despot who accomplished his 

purposes b y  force of arms, the people could hardly have been 

expected to have anticipated the legal work which their infant 

federal government  would eventually require. Indeed, in the 

beginning, the United States was considered only one of the 

Attorney G e n e r a l’s private clients. Less than generous budgetary 

complements were added to the office in 1 8 1 8  - a $1,000.00 

allowance for a clerk, and in 1 8 1 S, when another $ 5 0 0 . 0 0  expense 

allowance was given by the Congress. It was not until 1 8 7 0  that 

the L epartm ent oS Justice was authorized by Congress and the 

legal services of the federal government, i.e., vhe Executive 

branch, were b r o ught  under one head.



I would call to your attention at this p o i n t  the c o n­

currence in h i s t o r y  of the recognition of the United States 

Attorney G e neral as an officer of h i g h  rank and the nature of 

the office created b y  our Co nstitutional Convention of 1 8 6 7 .

By 1870 the f e deral system had generated encrmcus momentum; the 

divergences b e t w e e n  branches were marke d and sometimes.more than 

m i l d l y  hostile. I suggest that they continue so today. By the 

time of the r ealiz ation cf the importance cf the office, the 

occasio n had long since p assed when either the Congress or 

the President w o uld welcome a constitutional third p a r t y  between 

them and, even if they had, the great difficulty  cf amending the 

federal C o n s t i t u t i o n  might have dissuaded them f r o m  the effort. 

Great and popular causes bring about such amendments but thc- 

p r a ctice of lav; se ldom attracts public notice.

Today, the United States Attorney General is a legal 

officer in the sense that he is an advocate in favor of 

executive agencies and an advisor, in practical as w e l l  as 

legal matters, to the President alone. Congress and its c o m­

mittees have their own counsel and it is by no means infrequent 

that their opinions, as well as the objectives of their advocacy, 

clash w i t h  those of the Attorney General on behalf of the 

Executive.

Such is not the case in Maryland, and I feel that we 

are decidedl y better off. We are the attorney for the l e g i s­

lature. Each year the Attorney General staffs an office in



the State House during the sessions of the General Assembly.

The Delegates are free to call on us for assistance, for advice 

on the limits of their powers, for interpretations of provisions 

of the Constitution, for analysis and legal criticism of proposed 

legislation. To the credit of the members of the Assembly, I am 

happy to report tha t cur services are frequently employed and 

our technical and legal advice is most often followed. Similarly, 

State agencies having interests in bills before the legislature 

frequently submit their proposals to m y  office for legal review 

or for drafting prior to submi tting them to the Assembly. Quite 

often we are called upon b y  the A ssem b l y  or by an agency to 

explain a b i l l  concerning an area cf legal expertise. I am 

confident that the net result of this relationship is better 

legislation and the avoidance of m a n y  pitfalls.

Again, the Attorney General's office reviews all 

legislation for constituti onality prior to p r esent ation to the 

Governor. In most cases we have no criticism. In those cases 

in w h i c h  there is a legal question, our views are stated in a 

formal opin ion and pre sented to the Governor w i t h  the bill in 

question.. The decision w h et her to veto a bill on account of 

legal defects is entirely his.

Except in rare instances where proposed legislation 

affects some aspect of government w i t h  w h i c h  we have special 

expertise, we offei no advice to either the legislature or the 

Governor on questions of policy, unless requested, and we feel
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that they have particular confidence in the o b j e c t i v i t y  of our 

legal advice. To w h a t  extent the existence of an independent 

legal officer lodged among the three major branches of government 

has p r o m o t e d  h a rmo ny or discouraged discord among t h e m  is almost 

impossible to measure. But 1 think the effect is there, and we 

have had very few instances -of ho stility in our history.

The routine work of the Attor n e y  G e n e r a l’s main office 

is staggering. We manage to handle our assignment w i t h  a staff 

of 24 home office assistants only by exacting the utmost d i l i­

gence from each man. Ten assistants are assigned to handle 

criminal work. This includes the briefing and arguing of 

a p p r oximately 450 criminal appeals in the Court of Special 

Appeals, ap proximately  50 habeas corpus cases in the United 

States District Court and 20 or more cases in the United States 

Court of Appeals for the Fourth Circuit. In addition, the 

Criminal D i v i s i o n  maintains the Attorney General's Digest 

(keeping abreast of current legal developments in criminal 

law) and advises State's Attorneys, trial magistrates, the 

State Police and the Baltimore City Police Department.

The Civil Division  represents all State agencies and 

departments and State officers too numerous to list. R e p r e­

sentative of these are the Comptroller, the Clerks of Court, 

the Registers of Wills, Orphans' Courts, the Insurance Department, 

the Department of Public Welfare, the Department of Assessments 

and Taxation, the University of Maryland and U n i v e r s i t y  Hospital,

8 -



the Department of Correction, the Department of Parole and 

Probation, the Department of Education and its collateral 

agencies, the Maryland Port Authority, the Fiscal Research 

Bureau, the Commissioner of Personnel and the Department of 

Budget and Procurement. There are numerous other agencies w h i c h  

could be listed under the classification "major” and, of course, 

'.here are many w h i c h  are less than demanding, like the Apple 

Commission. Several, like the University of Maryland and the 

Port Authority, are autonomous. Together, they amount to more 

than 150 State "clients" overall We attend administrative 

hearings, represent the agencies and officers in the courts and 

respond to their verbal and written inquiries.

Annually, we handle about 300 cases in the Maryland Tax 

Court, 200 cases in the Circuit Courts and approximately 25 

cases in the Court of Appeals. Each year we appear in the 

Supreme Court of the United States on matters of-interest to 

the State of Maryland or in w h i c h  the State is a party. In 1 9 6 5  

there were 1 1  such cases; in 1 9 6 6 , 5 ; 1  has been argued so far 

this year; and 2  are pending.

Some agencies, such as the Stacie Roads Commission, the 

Department cf Forests and Parks, the Workmen's Compensation 

Commission and its collateral offices require the full time of 

one or more of m y  assistants. This wo rk engages the services of 

3 6  other assistants and special attorneys. But all report to 

and are under the direction and control of the Attorney General, 

and there is unity and cohesion in this work.
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Each agency of this State w h i c h  publishes rules and 

regulations mus t submit them for our review prior to publication. 

There is scarcely an activity of the State, in any of its branches, 

w h i c h  does not, in one fashion or another, concern the Attorney 

General's office.

We defend in the courts all acts of the G e neral Assembly 

w h i c h  come under attac k from any quarter. The official opinions 

of the office are published in bound volumes each year. They are 

of high legal status, considered persuasive authority b y  the 

Court of Appeals and are the only and final authority on many 

questions. These opinions form a body of lav; which is kept in 

force by the app lication within the office of the doctrine of 

stare d e c i s i s . Every effort is made to keep matters of in­

terpretation uniform, from adm inistration to administration.

Prior opinions are seldom overruled and then only w i t h  the 

greatest r eluctance in cases of clear prior error. This was 

the heritage of the office when I came to it.

The Commission's Proposal 

The p r esen t draft Constitution prepared by the C o n s t i­

tutional Conve ntion Commission makes no pro vision w h a t e v e r  for 

an Attorney General but relegates the office to a p o s i t i o n  that 

m ay await the judgment of the .legisl&ture.

I have followed w i t h  great interest the published p r o­

ceedings of the Constitutional Convention Commission and the 

treatment given to the office of Attorney General. Neither
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h a vin g b een p r i v y  to the deliberations of, nor having been asked 

to testify before, that body, I am unable to comment in detail 

on the factors w h i c h  influenced the Commission's recommendation. 

The "Commentary" included in the Interim Report and made available 

through the Secreta ry of State contains a number of explanations 

of the Commission's rationale w h i c h  seem less than persuasive. 

Anyone not acquainted w i t h  the labors and sacrifices made b y  the 

members of the Commission might conclude that the C ommentary 

evidences a somewhat cavalier disinterest in, and a general 

unawareness of, the current functions and past history of the 

office. All that I can say, most respectfully, is that too little 

consideration was apparently given to the matter to w e i g h  a d e­

quately the value of the institution as it now stands cr to 

anticipate the effect of its abandonment.

I.

The Commentary casts aside lightly the need for g u a r­

antees of the independence of the office. This p r oposition is 

dismissed w i t h  the assurance that "the prominence and prestige 

of the p o s i t i o n  ... and the professional reputation of the 

lawyer filling the office" w i l l  insure his independence.

Tell me the name of m y  successor and the names of his 

successors and I shall give you my opinion whether their p r o­

fessional reputations and the prominence and prestige of the 

office w i l l  insure objectivi ty and diligence. Identify them 

now and I shall give you m y  opinion whether their w ealth and
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character w i l l  permit them to be independent. Speak their names 

abroad and others m a y  give you different opinions. And tell me 

in twenty - thirty, yes, in years w h e n  most of us are gene, who 

w i l l  be the m a n  in w h o m  we are n o w  urged tc place such confidence. 

You cannot predict  it; nor can I; nor can anyone.

You can, however, provide  for an office designed to 

guarantee the continuation of the qualities we all desire in an 

At t or ney General. We are, and must remain, a people dependent 

upon lav; and not. men; of permanent legal "instit utions” and not 

floating casual "positions". The Attorney General as provided 

in the present Constitution is his own man. He owes his p o s i t i o n  

and his allegiance to the people. He represents their State and 

not any man, branch, agency or personality within it. He can 

chvc.co, and has for decades chosen, his staff for their competency 

and interest and, unlike an appointed chief legal officer, no one 

can rv.-.uire h i m  to take an unqualified assistant for p o l i tical 

expedi e n c y  or reward. Large.ly for this reason, the Maryland 

Attorney General's office has earned and maintained for m a n y  

years the highest pro fessional regard, the unquestioned respect 

of the Bench and Bar.

II.

The Commentary recognizes t h 6  fear that an Attorney 

General appointed by the Executive might not be able to render 

objective service to the Legislative branch.
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I agree that he could not as a matter of legal ethics 

and, after some time, he might not as a matter of p o l i t i c a l  

expediency.

The Commentary suggests that, if this situation should 

arise, the legislature could provide for its own counsel b y  

statute.

What then would be the fortunes of the State? Would 

this arise unless the deepest animosity shall have developed 

between the General Assembly and the Governor? Would you or 

anyone who loves his state and acts out of concern for its w e l l  

b eing care to participate in the creation of such a situation? 

Cannot we, new, realistically predict the ripe possib i l i t y  of 

such governmental fragmentation? It is unnecessary, for the law 

is the same no matter whose interests are sought to be served, 

and neither the law nor its servants, nor those it affects, are 

aided by parti s a n  interpretations of it.

III.

The Commentary states w ith assurance the belief of the 

Commission that "the advantages of naving the Attorney General 

appointed by the Governor far outweigh any disadvantages".

The propositi on is easily stated but hardly supported.

The advantages of the appointed At torney General are not set 

forth and we have no experience in recent history to rely upon.

To the contrary, history shows that an appointed Attorney G e n eral 

was considered to be so unsatisfactory that after almost 1 0 0  years
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the framers of the Cons titution determined  that he should be 

elected. The disadva ntages of an appointed Attorney General are 

inherent, for even the Commission anticipates that .the legislature 

can be put in need of h a v i n g  its own counsel. The Commentary 

supports its co nclu s i o n  w i t h  a footnote reference that "several 

state constitutions p r o vide that the Governor shall appoint the 

A ttorney General subject to the advice and consent of the Senate".

Such a system suggests to me the pos si b i l i t y  that lack 

of "consent" can cause the office to remain vacant for long periods 

of time or that the necessi ty of compromise can produce an Attorney 

General so w e a k  and ineffective that the office might just as well 

be vacant. And the footnote authority adds no real substance to 

the p r o p o s i t i o n  advanced. Lest the true weight of the judgment 

of our sister states be overlooked, we should note that the 

great m a j o r i t y  of the states (44) do not allow the office of 

Attorne y General to be determined by future legislative action.

Two state constitutions (New Jersey and Pennsylvania) 

establish the office to be filled oy appointment of the Governor 

w i t h  the advic and consent of the legislature. In Tennessee, 

the Attorney General b y  constitu tional mandate is appointed by 

the Supreme Court. One state (Maine) provides in its C o n s t i­

tution for the Attorney General to be elected by the legislature. 

But forty state constitutions provide that the Attorne y General 

shall be elected by p o p u l a r  vote. It should be noted that 

Michigan, w h i c h  revised its Constitution in 1964, retained the
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A t t o r n e y  Gener al as a constitutional, elective officer and the 

Constitutional Convention in New York, which has finalized its 

draft on the Attorney G e n e r a l’s office, has retained it as it 

was - both constitutional ana elective. Of the six states w h i c h  

do not treat the Attorney General as a constitutional officer, four 

(Alaska, Hawaii, N e w  Hampshire and Wyoming) provide that the 

positio n shall be filled by executive appointment subject to 

legislative consent, while the other two (Indiana and Oregon) 

have established the office as elective b y  statute. On the 

question, per se, of elective vs. appointive Attorney General, 43 

states provid e that he shall be elected, 6  provide that he shall 

be appointed by the Governor and one that he shall be appointed 

by the Supreme Court.

IV.

The Commentary suggests that "a system of checks and 

balances should operate between branches of government" but that 

"a system of checks and balances within one branch of government 

is inappropriate for governmental efficiency".

Again, I can only suggest a statement of this sort having 

been made due to a lack of understanding of the present nature 

and functions of the office. The Attorney General is not a part 

of any branch. He is a "check" or a "balance" in the sense that 

his legal analysis acts as moral suasion directed to the s e n s i­

tivities and good consciences of those ir. all branches of the 

government. He is a "check" in the sense that the pause for
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calm deliberation by one who is moved to seek his advice s o m e­

times "checks" an action lacking considered reflection or prompted 

by a  m i s c onc eption of the law. He is a "balance" in the sense 

that reason and d iscus sion add balance in all h u m a n  endeavors.

The Attorney General advises at the p e r i l  of public and p r o­

fessional contempt should he transgress on the law for p e r sonal 

or p o l i ti cal motives. Kis legal advice is ignored b y  those in 

all branches of government at the same peril.

V .

The Commentary again assures us that "the omission [of 

the office of Attorney General] from the constitution will promote 

efficient organization and administration, increase the f l e x i­

bility of the entire administrative arrangement, and permit 

effective administrative reo rganization without constitutional 

amendment as the need arises".

The inference that the office now interferes with 

efficiency, flexibility or reorganization is, I submit, without 

basis. The office has nothing to do w i t h  those matters w h i c h  

are of legislative or executive concern.

Nor should we forget that another Convention, that of 

1 8 5 0 , saw fit to omit the office of Attorney General and that 

the Convention of 1864 reinstated the office in its present 

posture w i t h o u t  any debate w h a t e v e r  on its necessity; not only 

did it r e i n s t a t e the office but it strengthened it by removing 

the power of appointment from the G o v e r n o r . The Convention of



1 8 6 7  continued the office, again as an elective office and without 

debate as to the need for it in the Constitution.

The only significant debates which occurred in 1364 

related to salary. A brief ly stated motion to provide for the 

appointment of the Attorney General because of his confidential 

relationship to the Governor was defeated by a vote of 33 nays 

to 24 yeas immediately upon consideration of the draft. Even  in 

discussions on the salary matter, the vehemence of the delegates 

toward the evils w h i c h  had crept into state government as a result 

of the 1850 omission was apparent. The salary suggested was 

$ 3 *0 0 0 . 0 0  and some delegates argued in hot temper that, rather 

than p a y  less, it would be better to leave the office vacant.

Delegate Stirling cf Baltimore City silenced such comment by

o b s e r v i n g :

"In r e g a r d  to the n e c e s s i t y  of such an o f f i c e  
as this, I t h i n k  e v e r y  one w h o  has p a i d  any 
a t t e n t i o n  to the s u b j e c t  has b e e n  c o n v i n c e d  of
the vices of the p r e s e n t  system. The g o v e r n’"'
has a b s o l u t e  d i s c r e t i o n  to e m p l o y  any counsex,
a nd a n y  n u m b e r  of c o u n s e l  he ple a s e s ;  and so 
w i t h  o t h e r  o f f i c e r s  of the State. ... And b e s i d e s  
the o p i n i o n  of a m a n  w h o  has no o f f i c i a l  r e­
s p o n s i b i l i t y  is n o t  s u c h  an o p i n i o n  as the State 
is e n t i t l e d  to. The o p i n i o n  of such a m a n  is 
n o t  m a t t e r  of r e c o r d  to the ex t e n t  that the 
o p i n i o n s  of the a t t o r n e y  g e n e r a l  w o u l d  be.
Besides that, you now have half a dozen men, 
one of w h o m  may give one opinion and another 
give another opinion, w h i c h  will control the 
action of the State authorities upon the same 
subject in the course of two or three years.
B u t  b y  h a v i n g  this off i c e r ,  y o u  at l east secure 
u n i f o r m i t y  of o p i n i o n  d u r i n g  the t e r m  of his 
o ffice.
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"Besides that there is a supervision e x e r­
cised over the S t a t e’s attorneys. This does not 
go b a c k  to the old system, but secures advice 
and co-op e r a t i o n  in such a manner as to give us 
a u niformi ty in the crimina l administration of 
the State. As it is now, with the different 
views that m a y  be taken by different State's 
attorneys in regard to criminal law, one man 
m a y  be acquitted by one State's attorney in one 
c ounty,and another convicted by another in the 
next county, on the same charge. It is an- anomaly 
that the criminal administr ation of the State of 
Maryland should be represented by twenty-one 
different officers. This office unites the 
judicial s y stem of the State so far as r e s po nsi­
bil i t y  is concerned "

In the same debate Mr. Chambers of Kent County commented

"... We have suffered nothing but evil, 
inconvenience and mischief, since the d e­
struction of this office. We all know that 
at the last convention this office was d i s­
continued, not from any belief that the office 
was unnecessary, but p urely from personal 
considerations, h aving relation to the i n d i­
vidual who it was supposed was going to have 
the office. It was abolished not in c o nse­
quence of any judgment formed in regard to the 
e xpediency of the matter, but solely from 
perso n a l  considerations.

Not a voice was raised to dissent from the accuracy of 

these observations. In the 1867 Convention, the committee on 

the Attorney Gene ral and State's Attorney reported a draft w n i c h  

provide d for the appointment of the Attorney General by the 

Governor w i t h  the advice and consent of the Senate. On third 

reading a m o t i o n  from the floor b y  Mr. Ford of St. Mary's County 

and carried by a vote of the delegates opened the draft to an 

amendment p r o v i d i n g  for elect ion of the Attorney Gene ral in the 

present  form, The sketchy record of the Proceedings does not

- 18-



r e v e a l  w h a t  d e b a t e  m i g h t  h a v e  o c c u r r e d , i f  any, b u t  it e s t a b l i s h e s  

that the e l e c t i v e  o f f i c e  a m e n d m e n t  c a r r i e d  b y  a vote of  7 6  to 21.

It is a m a t t e r  of d e e p e s t  c o n c e r n  to m e  t h a t  the C o m­

m e n t a r y  c o n c l u d e s  the d i s c u s s i o n  r e l a t i n g  to the A t t o r n e y  G e n e r a l  

b y  s a y i n g  w i t h  a p p a r e n t  s a t i s f a c t i o n  t h a t  "the g o v e r n o r  and 

l i e u t e n a n t  g o v e r n o r  ... are [to b e ]  ... the o n l y  s t a t e w i d e  

o f f i c e r s  e l e c t e d  b y  p o p u l a r  vote". I, m y s elf, w o u l d  n e v e r  c o n­

si d e r  v i r t u o u s  or  j u s t i f i e d  the d i s e n f r a n c h i s e m e n t  of the p e o p l e  

e i t h e r  b y  r e m o v i n g  t h e i r  v o t i n g  p o w e r  or b y  d i l u t i n g  it b y  

r e d u c i n g  the n u m b e r  of o f f i c e r s  s u b j e c t  to elect i o n .  The p e o p l e  

h a v e  the r i g h t  to d e t e r m i n e  the i d e n t i t y  o f  t hose w h o  w o u l d  d i r e c t  

the d e s t i n y  of t h e i r  s t a t e  a n d  I cannot, in g o o d  c o n s c i e n c e ,  f a i l  

to d e f e n d  th a t  r i g h t  w h e n  it is p u t  in jeopardy. N o r  c a n  I c o n­

ced e  t h a t  a p p o i n t m e n t  has d i g n i t y  b u t  e l e c t i o n  lacks honor.

I s p e a k  to y o u  t o d a y  n o t  for m y s e l f  b u t  f o r  m y  o f f i c e  - 

and w h a t  it m e a n s  and s h o u l d  c o n t i n u e  to m e a n  f o r  the g o v e r n m e n t  

of this State. The A m e r i c a n  I n d i a n  is said to h a v e  e s t a b l i s h e d  

the m a x i m  t h a t  one s h o u l d  n o t  j u d g e  a n o t h e r  m a n  u n l e s s  he has 

w a l k e d  in his m o c c a s i n s  f o r  t h r e e  days. I h a v e  o c c u p i e d  the 

p o s i t i o n  o f  A t t o r n e y  G e n e r a l  f o r  a l m o s t  a y e a r  and ray r e s p e c t  

f o r  the o f f i c e  has c o n t i n u a l l y  d e e p e n e d .  I ha v e  a t t e m p t e d  to 

i m a g i n e  the p o s i t i o n  of G o v e r n o r  as the d r a f t  C o n s t i t u t i o n  

e n v i s i o n s  it a n d  I a s k  m y s e l f :  "If I w e r e  G o v e r n o r ,  w o u l d  I like 

to a p p o i n t  the A t t o r n e y  G e n e r a l ? "  S e l f i s h J y ,  I c a n  c o n c e i v e  th a t  

I might. B u t  a n o t h e r  q u e s t i o n  h a u n t s  me: "If I w e r e  G o v e r n o r ,
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should I appoint the Attorney General?" I know that it should 

not be done in this State.

You are the repositories of the power of the people, and 

the trust is awesome. You are invited to literally throw to the 

winds of fortune an office w h i c h  has served your State and its 

people w i t h  great distinction. The office has p roduced some of 

the great leaders of this century, men like Isaac Lobe Strause, 

Albert C. Ritchie, Ogle Marbury, Alexander Armstrong, Thomas H. 

Robinson, W i l l i a m  Preston Lane, Herbert R. O'' nor, W i l l i a m  C. 

Walsh, Hall Hammond, C. Ferdinand Sybert and Thomas 3. Finan, all 

elected Attorneys General. R u n  the list of the holders of this 

office and y o u  w i l l  find the great men of our histo ry and our 

p r e s e n t  day. Governors, judges of the Court of Appeals, judges 

of the Circuit Courts, distinguished community leaders abound in 

such degree that one is b o t h  exalted and humbled to be included 

in their number. And the m e n  who served as assistants and deputies 

form a legion of their own in w h i c h  may be found the leaders of the 

Bar, members of the highest courts and, indeed, members of this 

Convention, including your esteemed President. They were all 

trained to the discipline of objective service to their state.

They all were formed in the mold of men nurtured by the freedom 

to act on legal matters as lawyers guided by, and restricted to, 

the accomplishment of the noble purposes of their profession.

They left the office in that mold and they passed it on. I 

w ould so maint a i n  it and, God willing, pass it on.
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PR O C EED IN G S

1920 C o n s titu t io n a l C onven tion  

S tate o f N e b ra ska

S hou ld  A t to rn e y  G e n e ra l be E le c te d  o r  A ppo in ted?

Page 939

"M R . A B B O T T : *  *  * .  The advocates o f the s h o r t b a llo t  o r  the u n i­
f ie d  and c e n t r a l iz e !  a p p o in tive  pow er s ta rts  f ro m  a p re m is e  w h ich , i t  is  ad ­
m it te d ,  n e c e s s a r ily  co m p e ls  you to  adopt th e ir  c o n c lu s io n s . I  do not a d m it 
the p re m is e .  T h e y  c ite  you, by w ay o f ezcample, g re a t bus iness  in s t itu t io n s , 
in  w h ic h  c e n tra l iz e d  re s p o n s ib il i ty  is  the only w ay to get re s u lts ,  and 1 
a g re e d  w ith  th e m , bu t I  do no t agree  th a t the p a ra l le l is  a p p lica b le  to in s t i tu ­
t io n s  such  as the S tate o f N e b ra s ka . W hat is  the purpose  o f o rg a n iz in g  a 
b u s in e s s  in s t itu t io n ?  S im p ly  and s o le ly  to m ake m oney, is  i t  no t, w ith o u t 
re g a rd  to  the in d iv id u a l r ig h ts  of those  whs go to m ake and b^Lld th a t o rg a n iz a ­
t io n .  I t  has been o .ily  a s n o r t  t im e  ago since i t  w as the u n ifo rm  ~>olicy o f the 
g re a t b u s in e s s  in s t itu t io n s  o f th is  c o u n try  :o d is ch a rg e  a m an  w hen he reached  
the age o f t h i r t y - f iv e  on the th e o ry  th a t such a m an cou ld  not g ive  s e rv ic e  and 
p ro d u c e  re s u lts .  I f  we a d m it the p re m is e , th a t the pu rpose  o f g o ve rn m e n t is  
s im p ly  and s o le ly  to  m ake  m oney and tc  e zs re ise  g o ve rn m e n ta l du tie s  as 
e c o n o m ic a lly  and as ch ea p ly  as p o s s ib le , the co n ch is io n  is  abso lu te , th a t the 
s in g le  b a l lo t  m u s t com e.' I  deny i t ,  and I  Eay to  you, gen tlem en , th a t when 
the g o v e rn m e n t o f th is  sta te  o r  any o th e r scate, com es to the p o in t tha t on ly  
one m an  is  ve s te d  w ith  the p ow e r to  contrcC its  d e s tin ie s , tha t the pendu lum  
w i l l  tu rn  the o th e r w a y . The cu rs e  o f th is  c o u n try  today is  the fa c t tha t so 
fe w  peop le  take  an in te re s t  in  p o l i t ic a l  m a c a rs , in  c o m p a ris o n  w ith  the la rg e  
n u m b e r o f e le c to rs ,  and so few  take the  trcu b le  to vo te , and when you take 
f r o m  th e m  th is  added in 'e re s t  in  p o l i t ic a l  r ra tte rs ,  you s im p ly  accentua te  
the p re s e n t te n d e n cy . i  say the d if fe re n c e  Ls th is :  A  bus iness in s t itu t io n  is  
o rg a n iz e d  fo r  p r o f i t ,  and p r o f i t  a lone, and 3 . c e r ta in  ru le  a p p i’ es in  m anag ing  
i ts  a f fa i r s .  A  p o l i t ic a l  in s t itu t io n ,  such as sta te  g o ve rn m e n t, is  o rg an ized  
fo r  the p u rp o se  o f f i r s t  se cu rin g  the in te re s t o f a l l  the people  in  tha t g o v e rn ­
m e n t, and se co n d ly , re p re s e n tin g  a l l  o f the d iv e rs if ie d  in te re s ts  o f the 
p eo p le , and th is  s im p ly  fo r  the pu rpose  o f p ro te c tin g  the**1 - i/h t.* :, and not 
f o r  the p u rp o se  o f m a k in g  m oney fo r  anyone. *  *  *, "
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"M R . B Y R U M : *  *  T h e re  a re  peop le  in  th is  C onven tion  w ho b e ­
l ie v e  in  the s h o r t b a llo t ,  and b e lie v e  th a t the d e f in it io n  o f a re p re s e n ta tiv e  
fo r m  o f g o v e rn m e n t m eans not th a t the people  s h a ll e le c t the m en who s h a ll 
re p re s e n t th e m , bu t th a t in  s ta te  a f fa ir s  you e le c t a g o v e rn o r, who w i l l  
a p p o in t w h o m  he p leases to t ra n s a c t the re s t  o f the a c t iv it ie s  of the s ta te . 
T h e re  a re  m e n  h e re  w ho h on es th  b e lie v e  th a t. I  have no q u a r re l w ith  those  
m e n , b u t I  w a n t to  say th a t th is  is  n o t the p r in c ip le  o f a re p u b lic a n  o r  d e m o - 

~‘c r a t i  c fo r m  o f g o v e rn m e n t. $ *  =>=. One h un d red  m en sent down h e re  to 
re p re s e n t  the w ish e s  o f the people  o f th is  s ta te  go ing  upon re c o rd  •'hat a l l  
th e y  can do to  change and b e tte r  the  E x e c u tiv e  D e p a rtm e n t o f th is  s ta te  is  
to  go b ack  hom e and say, 'G e n tle m e n , we deny you  the r ig h t  o f fra n c h is e  
upon tw o o r  th re e  o f these  sta te  o f f ic e r s ;  tw o  o f them  we w i l l  do away w ith  
e n t ir e ly ,  and the o th e r one, who happens to be the A tto rn e y  G e n e ra l, we 
w i l l  deny you the r ig h t  o*f y o u r fra n c h is e  upor. h im . Y ou  s h :a l not e le c t an 
A t to rn e y  G e n e ra l, to  adv ise  the s ta te  o f f ic e rs  and the coun ty  o ff ic e rs  
th ro u g h o u t the st;.te  any lo n g e r. T he  t im e  has com e when we want to  take  
th a t r ig h t  away f r o m  you . ' Does th a t sound n ic e , and w i l l  th a t sound n ic e  
w hen  you  go hom e to  y o u r  people? I  say I  stand fo r  the people to e le c t th e ir  
o f f i c . r s .  In p a r t ,  the C onven tion  has d is a g re e d  w ith  m e on tha t p ro p o s it io n , 
b u t I  b e lie v e d , and I  s t i l l  b e lie ve  th a t i t  is  r ig h t ,  and I  ' s lie v e d  that:, in  s p ite  
o f the e lo qu en t language used by y o u r  G o v e rn o r in  p o in tin g  out the d u tie s  
o f su p re m e  p o w e r. I  b e lie v e  th e t, in  sp ite  o f the S c rib e s  and P h a rise e s  o f 
the S tate  J o u rn a l, who have b e -a  h a rp in g  upon the p ro p o s it io n  of a s h o r t 
b a l lo t ,  and p o in tin g  the w ay to  O m n ip o te n ce . *  *  * .  W ha t a re  you doing? 
Y o u  a re  do ing  away w ith  two e le c t iv e  o f f ic e rs  and you  a re  saying  to the 
G o v e rn o r  tha t he s h a ll have the r ig h t  to a p p o in t the A tto rn e y  G e n e ra l. I  
w a n t to say i f  th e re  is a s in g le  o f f ic e r  in  the St?»to o f N e b ra ska  tha t ought 
to  stand out w ith  an in d iv id u a lity ,  w ith  an independence u n c o n tro lle d  by any 
d e p a r tm e n t o f the s ta te , th a t o f f ic e r  is  y o u r  A tto rn e y  G e n e ra l. *  *  * .
The  re s t  o f these  o f f ic e rs  a re  m o s t ly  m in is te r ia l ,  bu t the A tto rn e y  G e n e ra l 
s tands out and m u s t have a fre e  hand and in d iv id u a l i ty  re g a rd le s s  o f the 
G o v e rn o r  o r anybody e ls e . The A t to rn e y  G e n e ra l is  supposed to be the ad ­
v is o r  o f the G o v e rn o r in  th i3  s ta te , as w e ll  as a l l  o th e r s ta te  o f f ic e rs .  A re  
yo u  go ing  to  p u t i t  in  a shape so th a t the G o v e rn o r can not o n ly  ru n  e v e ry  
o th e r  d e p a rtm e n t in  the s ta te , bu t so he can d ir e c t  and t e l l  w h a t the le g a l 
d e p a r tm e n t s h a ll do?"
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"M R . S T E W A R T : *  *  * .  O u r re a s o n ; fo r  re ta in in g  the A tto rn e y  
G e n e ra l, bu t a p p o in tiv e , w e re  tha t the G o v e rn o r  is  g iven  the suprem e e x e c ­
u tiv e  p o w e r o f the S ta te , and he is  com m anded  to take ca re  th a t the la w s  o f
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the G o v e rn o r .  I t  has to  do w ith  the p ro p e r ty ,  the liv e s  anc the l ib e r ty  o f the 
peop le  as to o th e r o ff ic e  has; i t  is  the m o s t im p o r ta n t o ff ic e  in  the S tate, 
in  m y  o p in io n . W hen I  go up in to  m y  c o u n try  the people w o u ld  ask me 'W hy 
d id  yo u  have h im  appointed? W hy d id  you  take  away f ro m  u-s the r ig h t to vote 
fo r  the  A tto rn e y  G e n e ra l1, W hat can I  say? I  m ig h t ce ll them  th- y  w anted  a 
s h o r t  b a llo t .  Supposing I  to ld  the m  th a t. W e ll they  w ou ld  say ‘W hy d idn  ct 
yo u  lea ve  o ff the S e c re ta ry  o f the S tate o r  the State T re a s u re r ,  tha t is  n o t as 
im p o r ta n t  an o ff ic e  as the A tto rn e y  G e n e ra l?  ‘ I  w i l l  t e l l  you gen tlem en, th e re  
a re  th in g s  w o rse  than a long b a llo t,  and th a t is  ta k in g  away fro m  the people  
the  r ig h t  to  e le c t th e ir  own o ff ic e rs ,  and edg ing  in , step by step, and ta k in g  
the r ig h ts  away f ro m  the people . I t  is  the b a s ic  p r in c ip le  o f a re p u b lica n  
g o v e rn m e n t and a d e m o c ra c y , tha t the people  s h a ll e le c t the m en  they w a n t to 
p e r fo rm  the v a r io u s  d u tie s  of the v a r io u s  o ff ic e s , and I  w i l l  t e l l  you, they  
a re  n o t go ing to  g ive  the m  up, and you  w i l l  no t fo o l them  by a llo w in g  som eone 
to  a p p o in t the m , and then the L e g is la tu re  tc  c o n f irm  the appo in tm en t, *  *  "
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"M R . O LESO N : *  *  •*. I t  is  not upon the th e o ry  o f the s h o rt b a llo t  
th a t som e o f those o f f ic e r s ,  in  m y  ju d g m e n t, shou ld  be m ade app o in tive , bu t 
i t  com es m o re  f ro m  the q u e s tio n  o f e ff ic ie n c y  chat m ig h ' be ob ta ined  in those  
p a r t ic u la r  o f f ic e r s .  T h e r e  m a y  be b e tte r  o p p o rtu n it ie s  fo r  the se le c tio n  o f a 
good, co m pe te n t A tto rn e y  G e n e ra l by a pp o in tm en t, fo r  the reason  tha t a 
$5, 000 a tto rn e y  w i l l  no t go out and m ake  a cam pa ign , f i r s t  fo r  the p r im a ry  
n o m in a tio n  and spend a l l  o f tha t t im e  f ro m  h is  b u s in e ss , to say noth ing  o f the 
e x p e n d itu re  o f p o s s ib ly  $5, 000 to be e le c te d  to an o ffic e  fo r  a te rm  of two 
y e a rs .  H is  expenses w o u ld  eat up h is  f i r s t  y e a r ’ s s a la ry , and he w ou ld  
o b ta in  about tw e n ty - f iv e  hundred, d o lla rs  a y e a r  fo r  the two y e a rs  s e rv ic e , and 
i f  he sought re -e le c t io n  at the end o f tw o  y e a rs  he w ou ld  have the same p ro -  

| g ra m  to  go th ro u g h  w ith .  F o r  the p u rp o se  o f o b ta in in g  a m o re  e ff ic ie n t and
co m p e te n t m an  than the people  w ould  have an o p p o rtu n ity  to decide upon, I  
b e lie v e  th a t i t  w ou ld  be b e tte r  and to  the b e tte r  in te re s t  o f the sta te  to appo in t 

I a m an  fo r  th a t o ff ic e  who w ou ld  be a ,,*5, 000 m an  and who cou ld  c o n s is te n tly
a cce p t such a p o s it io n  w ith  the honor a ttached  to  i t ,  chat is  w hen he d id  no t 

j have the expense and tro u b le  of going b e fo re  the peop le , among a ll  k inds  o f
I ca n d id a te s , and t r y  to have h is  name p la ce d  upon the b a llo t,  and th e re a fte r

e le c te d . I t  is  no t m e re ly  a ques tion  o f the s h o r t b a llo t  p r in c ip le ,  but i t  is  the 
q u e s tio n  o f w ha t is  fo r  the b es t in te re s ts  o f a l l  the people o f the sta te , and 
fu r th e rm o re ,  the G o v e rn o r is  charged , in  th is  s ta te , and in  o u r p re se n t 
C o n s titu t io n , and in  th is  p ro p o sa l, w ith  the d is ch a rg e  o f the du ty o f look ing  
a f te r  the e n fo rce m e n t o f a l l  the laws o f th is  S ta te , and fo r  th e ir  e ff ic ie n t ad ­
m in is t r a t io n .  T h a t does not inc lude  the c r im in a l  .‘ aws a lone, bu t i t  inc lu de s
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a l l  o f the la w s  o ve r w h ic h  he ; s ch a rg e d , as the E x e cu tive  o f f ic e r ,  to  see 
th e y  a re  e n fo rc e d , and he cannot do so wim s e lf  u n less  he be a la w y e r th a t you  
e le c t to th a t p o s it io n , and he m u s t th e re fo re  re ly  upon the le g a l b ra n c h  o f the 
G o ve rn m e n t to  e n fo rce  tha t w h ic h  you  have ch a rge d  h im  w ith  be ing  re s p o n s ib le  
fo r ,  and how  s h a ll he do it?  He s h a ll do i t  th ro u g h  the le g a l d e p a rtm e n t o f the 
S ta te , and how  can he b es t do th a t u n le s s  you  g ive  h im  the r ig h t  to appo in t a 
m a n  in  w hose a b i l i ty  he has co n fid e n c e . The G o ve rn o r is  fu r th e r  checked  by 
h a v in g  the Senate and House o f R e p re s e n ta tiv e s , in  jo in t  sess io n , co n c u r in 
the s e le c tio n  o f tha t m an , and I  th in -, i t  w o u ld  be a s u ff ic ie n t sa fegua rd  th a t an 
in e f f ic ie n t  m an  w o u ld  no t be se le c te d  b y  the G o v e rn o r f( r  th a t o ff ic e .  *  # * .  "
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"M R . B E E L E R : *  *  * .  P e rs o n a lly ,  I  do n o t b e lie ve  in  c e n tra liz in g  
g o ve rn m e n t. I t  is  tru e  tha t those who advoca te  the sh o rt b a llo t  b e lie ve  tha t 
the p o w e r o f the s ta te  g o ve rn m e n t shou ld  be c e n tra liz e d  in  the G o v e rn o r, 
checked  o n ly  by the e le c tio n  o f a c o m p tro l le r  o r  a u d ito r , and upon the same 
p r in c ip le  as the g o ve rn m e n t o f the U n ite d  S ta tes is  be ing  conducted , and the 
m en  b e lie v in g  in  tha t fo rm  of g o ve rn m e n t have appeared b e fo re  the C o m m itte e  
and have a rg ue d  w ith  in d iv id u a l m e m b e rs  and w ith  a group o f m e m b e rs  co n ­
s ta n t ly  fo r  the pas t fo u r  o r  f iv e  w eeks to c e n te r the pow er e n t ir e ly  in a G o v ­
e rn o r  e le c te d  by the people , le t t in g  h im  a pp o in t the heads o f a l l  d e p a rtm e n ts  
?:id e lim in a te  a l l  the e le c tiv e  o f f ic e rs  excep t the G o v e rn o r and L ie u te n a n t 
G o v e rn o r , w ho w o u ld  have no p ow e r u n le ss  he acted as G o v e rn o r, and a 
C o m p tro lle r ,  o r  A u d ito r .  *  *  * .  I  b e lie v e  th a t i t  w ou ld  be b e tte r  fo r  the sta te  
i f  the C o n s titu t io n  shou ld  p ro v id e  fo r  d e p a rtm e n ts  and p lace  the execu tive  
o f f ic '  ‘ s e le c te d  by the people o ve r as m an y  o f the d e p a rtm e n ts  as p o s s ib le , 
and ,en le t  the o th e r re m a in in g  ones be appo in ted  by the G o v e rn o r. "
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"M R . S P IL L M A N : *  *  * .  A g a in  th is  p ro v id e s  fo r  the app o in tm en t o f 
an A t to rn e y  G e n e ra l.  I  w o u ld  l ik e  to  s h o rte n  the b a llo t  i f  we can do i t  w ith o u t 
h u r t in g  o u rs e lv e s . B u t I  am  a fra id  tha t we have not a r r iv e d  a t tha t p o in t in  o u r 
a f fa ir s  in  th is  s ta te  w h e re  we w ant the head o f the g o ve rn m e n t to  appo in t the 
A t to rn e y  G e n e ra l. I f  th e re  is  any m an  w ho h o lds  o ff ic e  in  th is  sta te  and who 
sh ou ld  be e le c te d  by, and re s p o n s ib le  to the people  o f the state,- i t  shou ld  be 
the A t to rn e y  G e n e ra l.  The head o f the s ta te  m a y  have good ju d g m e n t in  h is  
a p p o in tm e n t, he m a y  be ab le , f ro m  h is  e xp e rie n c e , to  appo in t an e x c e lle n t
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m a n  to a c t as A t to rn e y  G e n e ra l, bu t I  do not b e lie v e , u n d e r o rd in a ry  c i r ­
cu m s ta n ce s , th a t the ju d g m e n t o f one m an  is  b e t te r  than the com bined  ju d g ­
m e n t o f the e le c to rs  o f the State o f N e b ra s ka  on th a t p ro p o s it io n , and an 
A t to rn e y  G e n e ra l shou ld  be a check upon a l l  the  o f f ic e rs  in  the s ta te , and he 
shou ld  be f re e ,  i f  n e c e s s a ry , to  p ro cee d  a g a in s t any d e p a rtm e n t o r aga in s t 
any o f f ic e r  in  the s ta te . I  do n o t w an t h is  hands t ie d ; I  do no t w an t h im  to  be 
re s p o n s ib le  to ar / in d iv id u a l o r  to any p a r t ic u la r  d e p a rtm e n t. I  w ant h im  f re e  
in  the d is c h a rg e  o f h is  d u tie s . These a re  th in g s , M r .  C h a irm a n , tha t I  am  
a fra id  we a re  go ing to be asked about, and w hen we a re  asked about them  I  
w a n t tha t we a l l  shou ld  be able to  re p ly  to  .the people  tha t e le c t these d if fe re n t  
o f f ic e rs  tha t I  have m en tio ne d , th a t ‘we have le f t  i t  so th a t you  m ay be able 
to have a vo ice  in  w ho s h a ll se rve  you  in  these  re s p e c tiv e  c a p a c it ie s .1 "
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"M R . W A L L .: C a llin g  y o u r a tte n tio n  to  the re m a rk s  o f the gen tlem an  
f r o m  P ie rc e ,  M r .  S p illm a n , re la t iv e  to the c h ie f la w  e n fo rce m e n t o f f ic e r  o f 
the s ta te , I  w ish, to say th a t the m a jo . .ty  o f the C o m m itte e  on the E x e c u tiv e  
D e p a rtm e n t too k  the v ie w  tha t the p ro p o s it io n  re p o rte d  in  th e ir  p ro p o s a l was 
the b e t te r  w ay to m e e t th a t p ro p o s it io n ; th a t the c h ie f la w  o f f ic e r  o f the s ta te  
shou ld  n o t be ind eb te d  to any p o l i t ic a l  d iv is io n ,  - -  ought not to have to re rp o n d  
to  any p o l i t ic a l  p a r ty ;  tha t he ought to be n o n -p a r tis a n , as they b e lie ve d , and 
th e y  b e lie v e d  i t  a s a fe r and b e tte r  w ay to  get com peten  a b i l ity ,  was to a llo w  
the C" J v e rn o r o f the State to  s e le c t h im . The p ra c t ic e  is  an o ld  one of the 
e xe c u tive  p o w e r se le c tin g  the la w  o f f ic e r  o f the t e r r i t o r y  enc losed  w ith in  
th a t ju r is d ic t io n .  I t  com es f ro m  the o ld  p ra c t ic e  o f e m p loy in g  the c o u n c il f o r  
the c ro w n . I t  w as to  c a r r y  out the p o lic ie s  o f the c ro w n , the p o lic ie s  of the 
a d m in is t ra t iv e  d e p a rtm e n t, ^hat th a t was done. A s  we unders ta  id, he has no 
re p o r t ,  o r d in a r i ly ,  l ik e  o th e r s ta te  o f f ic e rs  have, to  m ake to the L e g is la tu re ;  
he m a y  re p o r t  e xp e n d itu re s  and o p e ra tio n s  in  h is  d e p a rtm e n t, bu t tha t is  o n ly  
a m a t te r  o f g e n e ra l in fo rm a t io n  and new s. I t  is  no t e sse n tia ] in  the a p p ro ­
p r ia t io n  o f the budge t o r  in  the g e n e ra l m an ag e m e n t o r w e lfa re  o f the co m m o n ­
w e a lth  th a t he be a b o lish e d  and i t  w as a d m itte d  by the C o m m itte e  tha t th a t was 
the b e t te r  w a y . *  *

Page 1351

"M R . V O T A V A : F ro m  the d is c u s s io n  in  the C o m m itte e  th is  m o rn in g  
I  th in k  the m a jo r i t y  o f the  m e m b e rs  a re  in  fa v o r  o f e le c tin g  a L ie u te n a n t- 
G o v e rn o r . I  th in k  th a t the A t to rn e y  G e n e ra l shou ld  be e le c te d  by the people  
o f the s ta te  and v/e have h e a rd  s tro n g  a rg u m e n ts  w hy he shou ld  not be a pp o in te d .
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We have a lso  h e a rd  a rg u m e n ts  w hy he shou ld  be e le c ted  and the a rg u m e n ts  in  
fa v o r  o f the e le c t io n  o f the A tto rn e y  G e n e ra l appear to m e to  be the s tro n g e r .
T he  a p p o in tm en t o f an A tto rn e y  G e n e ra l w ou ld  m ake h im  a p r iv a te  co un se l o f 
the G o v e rn o r, and I  do not th in k  the people  o f the sta te  w ant th a t. T h e y  w an t 
som eone in  a d d it io n  to the G o v e rn o r in  the E x e c u tiv e  D e p a rtm e n t, who w o u ld  
see th a t the r ig h ts  o f the people  a re  p ro te c te d . "
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"M R . A B B O T T : T h e re  a re  two lin e s  o f a rg um en t w ith  re fe re n c e  to 
the q u e s tio n  o f the s e le c tio n  o f the A tto rn e y  G e n e ra l. The f i r s t ,  tha t he s h a ll 
be se le c te d  by a p p o in tm e n t as p re se n te d  to you  by the C h a irm a n  o f the E x e c u ­
t iv e  C o m m itte e  in  a m a s te r ly  m a n n e r. I  w an t to say a w o rd  in  re g a rd  to the 
o th e r m e thod  o f s e le c tio n . F i r s t ,  by a n sw e rin g  ju s t  in  a w o rd  the a rg u m e n t 
fo r  a p p o in tm e n t. I  m u ch  re g re t  th a t the apparen t tendency o f g o ve rn m e n t at 
the p re s e n t t im e , bo th  s ta te  and n a tio n a l, is  to w a rd  c e n tra liz a t io n . I f  th is  
body adopts the re p o r t  o f the C o m m itte e , the tendency in  th is  state to w a rd  
c e n tra l iz a t io n  w i l l  be g re a t ly  accen tua ted . I f  in  a d d itio n  to tha t the G o v e rn o r 
is  g iv e n  the p ow e r o f a ppo in ting  the A tto rn e y  G e n e ra l, the tendency w i l l  be 
y e t m o re  accen tua ted , as you  w i l l  re a d ily  see when I  c a ll  y o u r a tte n tio n  to  one 
o r  tw o  c o n s id e ra tio n s . The C h a irm a n  o f the E x e cu tive  C o m m itte e  has to ld  
yo u  t r u th fu l ly ,  th a t you  w i l l  p ro b a b ly  be able to  get b e tte r  a tto rn e ys  and 
h ig h e r  p r ic e d  m en  i f  the s e le c tio n  is  by appo in tm en t by the G o v e rn o r . He 
m ig h t  have pu rsue d  the su b je c t fu r th e r  by adding th a t the tendency o f d ie  G o v e r ­
n o r in  a l l  o f h is  a pp o in tm en ts  w i l l  be to  pe rpe tua te  h im s e lf  and h is  p o lic ie s  in  
c o n tro l.  T h e re fo re ,  he w i l l  at once s e le c t the ab les t m en  he can f in d  in  the s ta te  
w ho w i l l  vo ice  h is  ideas , and v/ho w i l l  a s s is t  h im  in  co nsum m a ting  those p o lic ie s  
w h ic h  he adopts when he gets in to  o ff ic e .  On the o th e r hand, suppose, as now, 
th ti peop le  e le c t the A tto rn e y  G e n e ra l. I t  m ay be tru e , and I  w i l l  concede fo r  
the sake o f a rg u m e n t th a t i t  w i l l  be tru e , tha t we w i l l  no t succeed in  g e ttin g  as 
ab le  a m an  in  th a t p o s it io n , bu t we w i l l  be able to get a m an  in  tha t p o s it io n  w ho 
w i l l  n o t n e c e s s a r ily  take h is  o rd e rs  f ro m  the C h ie f E x e c u tiv e  of the s ta te . He 
w i. l l  take h is  o rd e rs  f r o m  the peop le  who elect: h im , and in s o fa r  as he w i l l  be 
a c tua ted  by one m o tiv e  o r  ano th e r, he w i l l  th e re fo re  m o re  a p tly  re p re s e n t the 
w is h e s  o f the people  o f the s ta te , shou ld  those w ishes happen to ru n  c o u n te r to  
the* w ish e s  of the m a n  who fo r  the t im e  be ing  is  C h ie f E x e c u tiv e  o f the s ta te .
In  o th e r w o rd s , the q u e s tio n  is ,  s h a ll we accentuate  the c e n tra liz a tio n , by g iv in g  
to  the G o v e rn o r the p ow e r o f se le c tin g  the m en  who s h a ll a s s is t  h im  in  b u ild in g  
up a m a ch in e , o r  s h a ll we accentua te  the o th e r tendency by g iv in g  to  the peop le  
the  chance to e le c t a m an  who m a y  act as a check upon th a t tendency? I  b e ­
lie v e  the la t te r  is  the p ro p e r p r in c ip le ,  and I  th e re fo re  t r u s t  tha t h is  am endm en t 
w i l l  p r e v a i l . 11
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"M R . B R Y A N T : *  *  * .  T h is  c o u n try  is so connected tha t i t  ought to 
be c e n tra liz e d , and i t  is  the b es t th in g  fo r  d e m o c ra cy  tha t i t  is  c e n tra liz e d .
N ow  w h a t is  the use o f go ing to the people  and te l l in g  the people  tha t i t  is  
th e ir  g o ve rn m e n t?  I t  is  the m o s t p re p o s te ro u s  th in g  in  the w o r ld .  T hey a re  
s im p ly  v o tin g . I f  you  g ive  them  a chance and g ive  the m  c e n tra liz e d  p o w e r 
and h o ld  the m  re s p o n s ib le , you  a re  g iv in g  the m  som eth ing  e f f ic ie n t  and they  
can  h o ld  som eone re s p o n s ib le  w hom  the y  w an t to c a r r y  out th e ir  w i l l .  We 
h e a r a g re a t dea l o f c r i t ic is m  a round  h e re  about g o v e rn o rs . A nybody who is  
f a m i l ia r  w ith  the h is to ry  o f the s ta te , as the gen tlem an  f ro m  D oug las, M r .  
A b b o tt is ,  ought to know  tha t w h a te v e r we can say about o u r g o v e rn o rs , we 
have not been any m o re  e f f ic ie n t  o r  s u c c e s s fu l w ith  o u r A tto rn e y  G e n e ra l.
Y o u  s e le c t an in co m p e te n t G o v e rn o r in  th is  sta te  and I  w i l l  agree  to fu rn is h  
an in c o m p e te n t A tto rn e y  G e n e ra l r ig h t  a longs ide  o f h im . We have so m e tim e s  
m ade  v e ry  good s e le c tio n , and we have so m e tim e s  had depu ties  in  th e re  tha t 
w e re  b e tte r  than th e ir  c h ie fs , but I  have g re a t re sp e c t fo r  the p re s e n t A tto rn e y  
G e n e ra l.  I  am aw are  o f the fa c t tha t th e re  is  an a rg u m e n t in  fa v o r o f the 
A t to rn e y  G e n e ra l, tha t he is a q u a s i- ju d ic ia l  o f f ic e r ,  and you say he shou ld  
s tand  independent o f the G o v e rn o r , and th e re  is  some fo rc e  in  tha t a rg u m e n t, 
b u t the P re s id e n t of the U n ite d  S ta tes , w ith  the advise  and consen t o f the Senate, 
a pp o in ts  h is  A tto rn e y  G e n e ra l. *  *  "
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"M R . D A V IE S : *  *  * .  W hen i t  com es to the q u e s tio n  o f a tto rn e y  
g e n e ra l, I  f in d  th a t the C o n s tit \ it io n  o f the S tate of N e b ra ska  p ro v id e s  th a t the 
c h ie f e xe cu tive  is  e m pow ered  la rg e ly  w ith  the e n fo rce m e n t o f the la w . The 
e xa c t language be ing , ‘ The sup rem e  e xe cu tive  pow er s h a ll be vested  in  the 
g o v e rn o r,  who s h a ll take c a re  th a t the law s be fa i th fu l ly  execu ted . * A p p re c ia t ­
in g  the fa c t th a t good m en  m ay d if fe r  upon these q u e s tio ns , and the fa c t fu r th e r  
th a t th e re  is  a se n tim e n t o f lo y a lty  o f o u r people a ttached  to o u r C o n s titu tio n  
w h ic h  i t  is  d i f f ic u l t  to have shaken f r o m  th e m , ye t i f  th e re  Is any o ff ic e  in  the 
e n t ir e  land  w h ic h , to m y  n o tio n , ought to  be app o in tive  by the g o v e rn o r i t  
ought to  be the a tto rn e y  g e n e ra l fo r  the re a so n  tha t the c h ie f e xe cu tive , be ing  
e m p o w e re d  w ith  the e n fo rce m e n t o f the la w s , v  ould take p r id e  and p le a s u re  
in  a p p o in tin g  a m an  whom  he knew  w o u ld  be e f f ic ie n t.  T h e re  should  be e x tre m e  
h a rm o n y  betw een  the c h ie f e xe cu tive  and the A tto rn e y  G e n e ra l, and i t  seem s 
to  oe* th a t i f  we a re  to change o u r fo rm  o f g o ve rn m e n t a t a l l ,  and i f  we a re  to 
in f r in g e  upon the o ld  C o n s titu t io n  and s h o rte n  the b a llo t  and m ake any o ff ic e  
a p p o in tiv e , the o ff ic e  o f A tto rn e y  G e n e ra l is  one w h ich  I  th in k  shou ld  be le f t  
to  the ju d g m e n t o f the G o v e rn o r . I  th in k  th e re  is  a lo g ic a l re a so n  w hy the c h ie f
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e x e c u tiv e  o f th is  s ta te , a u th o riz e d  and em pow ered  by the C o n s titu t io n  to  e n fo rce  
the la w s , shou ld  have the appo in tm en t o f the law  o ff ic e r  o f the s ta te . To  tha t 
end, th e re fo re ,  I  fe e l th a t, n o tw ith s ta n d in g  the p re ju d ic e  th a t e x is ts  a g a in s t any 
m o d if ic a t io n  o f o u r p re s e n t fo rm  of g o ve rn m e n t, ye t i t  does seem  to m e tha t 
the w o rk  o f the c o m m itte e  to  th is  e x ten t shou ld  be adopted and i t  w o u ld  be w ith ­
out any h a rm  to the sta te  and p o s s ib ly  w ith  g re a t b e n e fit to the G o v e rn o r in  the 
e n fo rc e m e n t o f the law s and lik e w is e  to  the A tto rn e y  G e n e ra l. "
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"M R . B Y R U M : T he  a rg u m e n t th a t has ju s t been m ade is  pe rhaps one o f 
the s tro n g e s t th a t cou ld  be m ad  in  fa v o r  o f e le c tin g  an a tto rn e y  g e n e ra l. The 
daw o f th is  s ta te , a t the p re s e n t t im e , pu ts the duty upon the g o v e rn o r to see 
th a t the law s a re  e n fo rc e d . T h a t sam e la w  puts the same du ty  on the a tto rn e y  
g e n e ra l. I  cannot co nce ive  o f any reason  w hy th e re  should be anyth ing  but 
h a rm o n y  betw'een those tw o o f f ic e rs ,  w h e th e r they a re  e le c tiv e  o r  a p p o in tiv e . 
T h e re  m u s t at a l l  t im e s  be h a rm o n y  betw een the g o ve rn o r and a tto rn e y  g e n e ra l. 
The  la w  says tha t th e re  s h a ll be h a rm o n y  betw een these two o f f ic e rs  because i t  
pu ts  th a t re s p o n s ib il i ty  upon both o f th e m . T h a t ought to m ake h a rm o n y , but 
suppos ing  a co n d itio n  shou ld  a r is e  w h e re  th e re  w i l l  not be h a rm o n y . Supposing 
th a t you  e le c t a g o v e rn o r ox the sta te  of N e b ra ska . You w i l l  vo te , fo r  in s ta n c e , 
to  e n fo rce  the l iq u o r  law s  o f th is  s ta te , o r  any o the r law  as fa r  as th a t is  con ­
ce rn e d , bu t suppose we take the l iq u o r  la w . You e le c t ? g o v e rn o r in  th is  sta te  
who opposes th a t la w . The law  ,?ays to the a tto rn e y  g e n e ra l, 'Y o u  go out in  th is  
s ta te  and e n fo rce  i t . *  A nd  the law  says to  the g o ve rn o r, 'Y o u  do the sam e th in g . ' 
How a re  you  going to  get ha rm ony?  The p ro p o s itio n  is , i f  the g o v e rn o r is  no t 
in  fa v o r  o f e n fo rc in g  th a t law , the on ly  w ay he can get h a rm o n y  is to  m ake  the  
a tto rn e y  g e n e ra l bow to h is  w i l l  and tha t w i l l  be aga ins t tha o rd e rs  o f the people  
and the law  of th is  s ta te . Is  th a t the k in d  o f h a rm o n y  you w ant? He w i l l  a p p o in t 
th a t k in d  o f a fe llo w . How do you know  he w i l l  appoint th a t k in d  o f a fe llo w ?  I f  
a m an  has an o b je c t in v ie w  and he is  g o v e rn o r of the sta te  o f N e b ra s ka  and he 
p ro p o se s  not to  e n fo rce  a s in g le  la w , he w i l l  not appo in t a m an  who w i l l  e n fo rc e  
i t ,  and the o n ly  w ay vou  can get h a rm o n y  then is  when the g o v e rn o r re fu s e s  to  
do h is  d u ty . T h e re  is the p ro p o s itio n  and th e re  is  noth ing  w ron g  w ith  i t .

"M R  S T E W A R T : Supposing you tu rn  tha t i l lu s t r a t io n  a round , and the 
a tto rn e y  g e n e ra l re fu s e s  to p ro se c u te . W hat is  fne g o v e rn o r go ing to do?

"M R . B Y R U M : You have n o t h a rm o n y , of co u rse , b u t I  am  not suppos ing  
th a t the people  w i l l  e le c t a m an th a t w i l l  not be in  h a rm o n y  w ith  the w ish e s  o f the 
p eo p le . I  am  p u ttin g  the p ro p o s it io n  p la in  and s tra ig h t.  T h e re  can be o n ly  one
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p ro p o s it io n  to  b r in g  h a rm o n y  i'f th e re  is  not h a rm o n y  a lre a d y . I f  th e re  is  no t 
h a rm o n y , then  yo u  have to b r in g  h a rm o n y  by le tt in g  the G o v e rn o r say w hat tha t 
h a rm o n y  s h a ll b e . W hy shou ld  you  not g ive  i t  to  the G o v e rn o r?  The A tto rn e y  
G e n e ra l is  a t the head o f the le g a l d e p a rtm e n t o f the s ta te . Has he no t the same 
r ig h t  to  a p p o in t a deputy  u nd e r h im  tha t w i l l  p e r fo rm  the d u tie s  o f tha t o ff ic e , o r 
w o u ld  n o t h is  ju d g m e n t be ju s t  as good as the ju d g m e n t o f the G o v e rn o r o f the 
sta te? W hy shou ld  he no t have the o p p o rtu n ity  to appo in t the m en  u nd e r h im ?
Can he not s e le c t a m an  who w i l l  do those th in g s  ju s t  as w e ll  as the G o ve rn o r?  
Does he not know  ju s t  as m uch- about the d u tie s  o f th a t o ff ic e  as the a tto rn e y  
g e n e ra l?  He m ay no t be, and p ro b a b ly  w i l l  no t, be an a tto rn e y . I  th in k  the 
a tto rn e y  g e n e ra l is  the m o s t im p o r ta n t o ff ic e  in  the S tate o f N e b ra ska , and I  
th in k  the people  shou ld  have the r ig h t  to  e le c t h im .

"M R . S T E W A R T : I  have a few  w o rd s  tha t I  w ant to say and I  am  ex; re s s -  
ing  m y  own o p in io n  and not th a t o f the C o m m itte e  n e c e s s a r ily .  I  th in k  tha t M r .  
B y ru m ’ s a rg u m e n t th e re  is  unsound. T h a t is  to  say, i f  you e le c t a G o v e rn o r and 
A t to rn e y  G e n e r? l, who m u s t e n fo rce  the p ro h ib it io n  law , as an i l lu s t r a t io n ,  i f  
e ith e r  one o f them  b a lke d , y o u r e n fo rc e m e n t- fa ils . I t  seem s to m e th a t, in  a 
case o f tha t k in d , you  had b e tte r  t r y  to s e le c t one good h o rse  tha t w i l l  p u ll,  
ra th e r  than to take chances on two b a lk y  h o rse s , w h ich  you a re  con tend ing  fo r ,  
as I  u n d e rs ta n d  the lo g ic  of y o u r  a rg u m e n t. $ *  <{. T o  get back to  th is  m a tte r  
o f the s e le c tio n  o f a tto rn e y , th a t is  w h a t I  w is h  to ta lk  about. L e t us take as an 
i l lu s t r a t io n  a c o n c u te  case o f th re e  hundred  thousand c it iz e n s  o f the S ta te . In 
o rd e r  to  p ro te c t  th e ir  r ig h ts ,  i t  becom es n e ce ss a ry  fo r  them  to e m p lo y  an a tto rn e  
I  w o n d e r i f  they w ou ld  e m p lo y  as th e ir  a tto rn e y  to  p ro te c t th e ir  p r iv a te  r ig h ts ,  
an a tto rn e y  o f w hom  they  knew  no th ing  excep t w hat he sa id  about h im s e lf  in  n ew s­
p a p e r a d v e rt is e m e n ts . Y ou  gen tlem en  who a re  u rg in g  so s tro n g ly  the e le c tio n  
o f an a tto rn e y  g e n e ra l w o u ld  adv ise  those- m en , ’Now do not s u rre n d e r  any o f 
y o u r  r ig h ts .  Do no t t r u s t  i t  to  any re p re s e n ta t iv e . You  m ig h t p ic k  out a c o m ­
m it te e  ox good m en to  go and lo o k  up the la w y e rs  you a re  go ing to  e m p lo y , bu t 
yo u  a re  g iv in g  up y o u r r ig h ts  when you do th a t. Y ou  m u s t no t t r u s t  anybody e lse 
o r  any o f yo u r n e ig h b o rs , o r  you  a re  g iv in g  up y o u r r ig h t s . ’ I f  tha t a rg u m e n t is 
unsound in  the case o f p r iv a te  l i t ig a n ts ,  i t  is  unsound in  the case o f the s ta te .
I f  w e had som e w ay o f s e le c tin g  these cand ida tes fo r  A tto rn e y  G e n e ra l o th e r than 
J> e ir new spape r a d v e rtis e m e n ts  and the p o s te rs  tha t they  pu t up on the te lephone 

3 , th a t ru le  m ig h t n o t be tru e ;  i t  w o u ld  m ake  qc .e a d if fe re n t  case , bu t we 
b.. ,e  to  e le c t cand ida tes on the s tre n g th  o f w ha t they  say about th e m s e lv e s . They 
re co m m e n d  th e m  se lve s  s tro n g ly , o f c o u rs e . P ra c t ic a l ly  a l l  m u n ic ip a lit ie s  
a pp o in t th e ir  a tto rn e y s . Tbe c ity  a tto rn e y  in  L in c o ln  and O m aha a re  appo in ted  
and in  m o s t o th e r la rg e  c it ie s  o f the s ta te  and c o u n try  g e n e ra lly , and have you  
h e a rd  any sp e c ia l co ix .p la in t about them , tha t the people o f these m u n ic ip a lit ie s  
have  had th e ir  r ig h ts  taken  away f ro m  them ? I  do not th in k  you  w i l l  f in d  any 
c o m p la in t.  I  n e ve r h e a rd  o f any.
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"T h e y  say i f  the G o v e rn o r  appo in ts  the A tto rn e y  G e n e ra l i t  w ou ld  be 
h is  fa v o r ite  and he w o u ld  no t se :ve the re s t  o f the o f f ic e rs  as he should  bu t 
w o u ld  fe e l as though h is  du ty  is  e s p e c ia lly  tc  the G o v e rn o r . I  do no t th in k  i t  
w o rk s  out in  th a t w ay in  c i t ie s .  We have the C o m m is s io n  S ys tem  in  the C ity  
o f L in c o ln ,  and I  have n e ve r h e a rd  and I  do no t b e lie ve  anybody e lse  has e ve r 
h e a rd  th a t the o th e r m e m b e rs  o f the C o m m is s io n  have co m p la in e d  because an 
a tto rn e y  appo in ted  by the m a y o r  d id  not se rve  the o th e r in te re s ts  as he shou ld .
So i t  seem s to  m e these  a rg u m e n ts  a re  unfounded. H o w e ve r, I  say those a re  
m y  in d iv id u a l v ie w s  and o p in io n s  on th is  q u e s tio n ."
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"M R . S C O T T : In  a nsw e r to  the a rg u m e n t o f the g en tlem e n , M r .  S te w a rt, 
th a t th e re  has been but one g o v e rn o r e le c ted  to  succeed h im s e lf  in  a q u a r te r  o f 
a c e n tu ry .  I  w a n t to  c a l l  y o u r a tte n tio n  to  the fa c t th a t h e re to fo re  we have not 
had the c e n tra liz e d  p o w e r tha t w ou ld  g ive  the g o v e rn o r the chance to  p e rpe tu a te  
h im s e lf  in  o ff ic e .  U n de r the sy s te m  tha t they are  now seeking to e s ta b lis h , the 
g o v e rn o r m ig h t succeed h im s e lf  by  reason  o f the c e n tra liz e d  p o w e r tha t is  g .ven  
h im . M y  idea  o f the m a t te r  is  to re ta in  the p re s e n t co n d itio n  o f a f fa ir s  to p re ­
ve n t che g o v e rn o r f r o m  u nd u ly  p e rp e tu a tin g  h im s e lf  in o ff ic e .  The a rg u m e n t 
th a t the g e n tlem a n  has m ade is  not to the p o in t fo r  the reason  th a t co n d itio n s  have 
n o t e x is te d  th a t he now seeks to b r in g  in to  e x is te n ce . He then fu r th e r  asks the 
q u e s tio n  i f  th e re  w e re  300, 000 s to c k h o ld e rs  in  a c o rp o ra t io n  w o u ld  those s to c k ­
h o ld e rs  s e le c t th e ir  a tto rn e y  f ro m  m en  co n ce rn in g  w hom  they  knew  noth ing  except 
w h a t th e y  sa id  about th e m se lve s?  I  w i l l  ask the gen tlem an , w o u ld  those th re e  
h u n d re d  thousand  s to c k h o ld e rs  s e le c t the p re s id e n t o f th e ir  com pany fo r  no o th e r 
re a so n s  than  the q u a lif ic a t io n s  tha t tha t p re s id e n t to ld  c\f h im s e lf  in  the new spapers?  
T h e re  is  no t an a rg u m e n t a g a in s t the e le c tio n  o f an A tto rn e y  G e n e ra l tha t does 
no t a pp ly  to  the s e le c tio n  o f a G o v e rn o r . The people o f th is  s ta te  a re  re q u ire d  to 
depend upon such know ledge  as they  m ay get, o r  the in fo rm a t io n  tha t they m a y  
have on a g o v e rn o r o r s e c re ta ry  o f sta te  o r sta te  su pe rin te n d e n t o r  o th e r o f f ic e rs  
f r o m  w h a te v e r so u rce  th e y  m a y  get tha t know ledge, w h e th e r i t  be th t  ough the 
new spape r s ta te m e n ts  o r  w h a t the y  say about th e m se lve s  o r  o th e rw is e . The 
peop le  can ju s t  as in te l l ig e n t ly  vo te  fo r  an a tto rn e y  g e n e ra l as they  can fo r  any 
o th e r s ta te  o f f ic e r .  I f  you  w iL ' a pp ly  the a rg um en ts  a g a in s t the e le c tio n  o f an 
? .tto rney g e n e ra l to the o th e r s tr te  o f f ic e rs ,  you  w i l l  f in d  i t  w i l l  app ly  a a w e ll  
and in s te a d  o f e le c tin g  any s ta te  o f f ic e rs ,  w hy no t tu rn  the m  o v e r to  the S uprem e  
C o u r t o f the L e g is la tu r e . "



O U T L IN E  OF R EM AR KS 

A tto rn e y  G e n e ra l C la rence  A . H . M e y e r

A T T O R N E Y  G E N E R A L  SHO ULD BE  E L E C T E D  - NOT A P P O IN T E D

0



I .  "A T T O R N E Y  G E N E R A L  OF U. S. IS A P P O IN T E D ."  ( L i t t le  H o ove r:
"A s  in  the fe d e ra l gove rn m en t, the c h ie f e xecu tive  of the sta te  should
have the r ig h t  to  choose h is  cab ine t o f f ic e r s . " )

A . V a s t d if fe re n c e . U .S . A . G. has b ro ad  a d m in is t ra t iv e  and 
p o lic y -m a k in g  fu n c tio n s  in  connection  w ith  the m an y  bureaus 
p laced in  the D ep t, o f Ju s tice  - -  Im m ig ra t io n  &: N a t; N a r ­
co tic s  B u re a u ; B u re a u  o f P r is o n s ; P a ro le ; F B I  - -  W he reas 
we are  law  o ffice  - -  not p o lic y  m a k in g .

B . U .S .A .G . is  c a r r y  o ve r fro m  E n g lis h  g o ve rn m e n t. T h e re  
f i r s t  known as A t to rn a t i  R e g is , the k in g ’ s co u n se l. F u n c tio n  
was to p ro te c t the k in g ’ s p r iv i le g e s , lands and es ta tes  and to 
q u e ll c iv i l  d is tu rb a n ce s  among the people  in  o rd e r  to  keep 
the k in g  on the th ro n e .

C. SIR TH O M AS M O R E ("A  M an fo r  A l l  Seasons") beheaded by 
H enry  V I I I  because he w ou ld  not w r ite  an o p in ; n the w ay the 
king wanted i t .

D. A t com m on la w , the fu n c tio n  of the A tto rn e y  G e n e ra l w as to 
safeguard the pow e rs  o f the m o n a rch  - h e re  th is  is  no t the 
case .

r '  I I .  "G O VERNO R S H A L L  T A K E  CARE T H A T  T H E  A F F A IR S  OF T H E  S T A T E
ARE E F F IC IE N T L Y  A N D  E C O N O M IC A L L Y  A D M IN IS T E R E D . "

A . I f  G o ve rn o r fe e ls  he needs la w y e rs  o f h is  own choosing  to he lp  
run  the s ta te , he has a u th o r ity  under e x i s ting  law  to  h ire  a ll 
the la w ye rs  he w ants to .

B . He can a u th o rize  any state o ff ic e r  o r d e p a rtm e n t to em p loy  
its  own counse l in  any l i t ig a t io n .

C. P re se n t and p re v io u s  G o ve rn o rs  have appointed m en w ith  
leg a l tra in in g  on th e ir  s ta ff -  those m en can and do advise  the 
G o ve rn o r and the D e p a rtm e n ts  under h im . (Y e u tte r & B a rn e tt)

D. B u t, w ould the L e g is la to rs  want to go to the G o v e rn o r ’ s 
appointees fo r  le g a l advice  and op in ions in  a l l  s itu a tio n s?
Keep in m in d  tha t the A tto rn e y  G e n e ra l is  a lso  the a d v is o r to 
the L e g is la tu re .  (As w e ll as be ing an o f f ic e r  o f the Suprem e 
C o u rt. )



E . A  v e ry  su b s ta n tia l p a r t  o f the w o rk  o f the A tto rn e y  G e n e ra l
is  in a reas in  w h ich  the G o ve rn o r has l i t t le  o r no in te re s t,  
o f f ic ia l o r o th e rw is e . A  g re a t dea l o f o u r w o rk  is  w ith  the 
counties - -  we m u s t advise  the county a tto rn e y s . N o r does 
he have a d a y - to -d a y  in te re s t  in  the c r im in a l cases we 
handle in  the Suprem e C o u rt. (We had 290 cases in  the 
Suprem e C o u rt in  la s t 2 y e a rs ) . (No need fo r  G o ve rn o r to 
c o n tro l o r su p e rv ise  us in  th is  w o r k . )

" W IL L  PR O M O TE G R E A T E R  ’ HARMONY.' AS W E L L  AS E F F IC IE N C Y .

A . Have se rved  unde r both  R epu b lica n  and D e m o c ra tic  G o ve rn o rs
o ve r the y e a rs  and th e re  n eve r has been any la c k  o f h a rm o n y .
We d o n ’ t  g ive  D e m o c ra tic  advice o r R e p u b lica n  advice  - we 
g ive le g a l adv ice .

B . M us t keep in  m in d  tha t not ju s t the g iv in g  o f le g a l advice  to
the G o v e rn o r is  in vo lve d . We g ive  le g a l advice  to the m any 
d ep a rtm e n ts  w h ich  a re  under h is  com p le te  c o n tro l - -  and 
the ' a re  the d e p a rtm e n ts  w h ich  people  co n ta c t e ve ry  day - 
m o to r v e h ic le s , a g r ic u ltu re ,  e tc . A t ty .  Gen. L e fk o w i’-z o f 
New Y o rk : " A l l  o f the v a r io u s  d e p a rtm e n ts  and agencies of 
g ove rn m en t tu rn  to the A t ty .  Gen. fo r  le g a l advice  and fo r the 
re n d e rin g  of o f f ic ia l  o p in io n s . Such op in ions a re  acted upon 
d a ily  and a g re a t dea l of the o p e ra tio n  o f the sta te  governm ent 
depends upor. the n a tu re  o f the advice  th a t ; s so re n d e re d .
These op in ions a re  re n d e re d  to  a ll  d e p a rtm e n ts  of the State 
g ove rnm en t, those under the d ire c tio n  and s u p e rv is io n  of the 
G o ve rn o r and those under the d ire c t io n  o f o th e r e le c ted  o f f i ­
c ia ls .  I t  is  im p o rta n t to note tha t the op in ions have a d ire c t  
and s ig n if ic a n t im p a c t upon the People  in  th e ir  d a ily  l i fe .
H ere  is  a co m p e llin g  reason  why the A t ty .  Gen. should con ­
tinue  to  be independen tly  e le c ted . I f  the A t ty .  Gen. is  
appointed by the G o ve rn o r, then of n e c e s s ity  h is  op in ions 
m u s t re f le c t  the ph ilosophy of tha t G o v e rn o r o r the re la t io n ­
sh ip w ou ld  no t be a co m p a tib le  one. "

C. The la te  Jc-seph T . V o tava  in  1920: "T h e  app o in tm en t o f an 
A t ty .  Gen. w ou ld  m ake h im  a p r iv a te  counse l of the G o ve rn o r, 
and I do not th in k  the people of the sta te  w ant th a t. T hey want 
someone in  add ition  to the G o ve rn o r in  the E x e c u tiv e  D e p a rt­
m en t, who w ould  see tha t the r ig h ts  of the people a re  p ro ­
tec te d . "



"BUSINESS A P P O IN TS  ITS L A W Y E R S ."
B us inesses a re  o rgan ized  fo r  p r o f i t  to  its  ow ne rs  and o ff ic e rs , 
and not n e c e s s a r ily  fo r  the p ro f i t  o f the people  the y  se rve .

"Y O U  G ET B E T T E R  M E N  BY A P P O IN T M E N T . "
A  G o ve rn o r w i l l  be the f i r s t  to  a d m it th a t he m akes  m is ta k e s  
in  h is  appo in tm en ts .

"G O VER N O R  NEEDS TO  A P P O IN T  A T T O R N E Y  G E N E R A L  
BECAUSE G OVERNO R IS R E S P O N S IB LE  U N D E R  OUR 
C O N S TITU TIO N  TO SEE T H A T  T H E  LAW S A R E  E N F O R C E D . " 
P r im a ry  re s p o n s ib il i ty  is  w ith  coun ty  a tto rn e y s , s h e r if fs ,  
p o lice  and the S tate P a tro l.  The P a tro l is  a lre a d y  unde r the 
d ire c t  s u p e rv is io n  of the G o v e rn o r, and he has the p ow e r to 
suspend any s h e r if f ,  county a tto rn e y , p o lic e  c o m m is s io n e r , 
m a y o r, o r any o th e r o f f ic e r  who re fu s e s  to e n fo rce  the law .

CO NC LUSIO N. O .S . S P IL L M A N  in  1920: " *  *  *  I  am a fra id  
tha t we have not a r r iv e d  at tha t p o in t in  o u r a f fa ir s  in  th is  
state w here  we w ant the head of the g o ve rn m e n t to  appoin t 
the A tto rn e y  G e n e ra l. I f  th e re  is  any m an w ho h o lds  o ffice  
in  th is  state and who should be e le c ted  by, and re sp o n s ib le  
to the people of the sta te , i t  should be the A tto rn e y  G e n e ra l. 
The head o f the sta te  m ay have good ju d g m e n t in  h is  a pp o in t­
m en t, he m a y  be able, fro m  h is  e xp e rie n ce , to appo in t an 
e xce lle n t m an to act as A tto rn e y  G e n e ra l, bu t I  do not b e lieve , 
under o rd in a ry  c irc u m s ta n c e s , tha t the jud gm e n t o f one man 
is  b e tte r  than the com bined  judgm en t o f the e le c to rs  o f the 
State o f N e b ra ska  on tha t p ro p o s itio n , and an A tto rn e y  G ene ra l 
should be a check upon a ll the o ff ic e rs  in  the s ta te , and he 
should be fre e , i f  n e ce ssa ry , to p ro cee d  aga inst any d e p a rt­
m ent o r aga inst any o ff ic e r  in  the s ta te . J do not w an t h is  
hands t ie d ; I  do not w ant h im  to  be re sp o n s ib le  to any in d iv i­
dual o r to any p a r t ic u la r  d e p a rtm e n t. .1 w ant h im  fre e  in  the 
d isch a rg e  of h is  d u t ie s . "
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k O A R D  k i u x n t  
K A R O L D  K .  1 R O W K  
k V I L U A W  P .  U H Y t O H  

W A R Y  K .  H U Q H C S  
K A R E N  I _  H U N T  

E L I Z A B E T H  P .  K E N N E D Y  
A N D R E W  J .  K L E I N P E L D  
W 1 U J A W  k , R O Z E U .  
R I C K A R D  S .  A A V E L L  
K U O K  a ,  W A O C

R e p r e s e n t a t i v e  R a m o n a  B a r n e s  
C h a i r p e r s o n
H o u s e  J u d i c i a r y  C o m m i t t e e  
P o u c h  V  .•
J u n e a u ,  A l a s k a  9 9 8 1 1

Re: E l e c t i o n  c f  A t t o r n e y  G e n e r a l ,  D i s t r i c t  A t t o r n e y s  and J u d g e s

D e a r  Mrs. B a r n e s *

T h e  B o a r d  of 
A s s o c i a t i o n  l i m i t s  its 
is s u e s  w h i c h  i m p a c t  on 
the d e l i v e r y  o f  l e g a l  s 
s u c h  i s s u e s  is w h e t h e r  
to p r o v i d e  for the e l e c  

A t t o r n e y s  a n d / c r  j u d g e s  
of the r e s u l t s  o f  a F e b  
A l a s k a  Bar A s s o c i a t i o n  
d i r e c t e d  t h a t  I c o m m u n i  
i n f o r m a t i o n .  T h i r t y - f i  
r e s p o n d e d  as f o l l o w s :

G o v e r n o r s  
l e g i s l a t i v  
the a d m i n i  
e r v i c e s  to 
the p r e s e n  
t i o n  of th 

B e l o w  i 
r u a r y  poll 
on t h o s e  i 
c a t e  these 
ve p e r c e n t

of the A l a s k a  B a r  
e a c t i v i t i e s  to t h o s e  
s t r a t i o n  o f  j u s t i c e  and 
the p u b l i c .  One set of 

t s y s t e m  s h o u l d  be c h a n g e d  
e A t t o r n e y - G e n e r a l ,  D i s t r i c t  
s a v e r y  b r i e f  d i s c u s s i o n  
taken o f  the m e m b e r s  of the 

ssues. T h e  B o a r d  has 
r e s u l t s  to y o u  for y o u r  
(35h) o f  the a t t o r n e y s

1) e l e c t  A t t o r n e y  General
2) e l e c t  D i s t r i c t  A t t o r n e y
3) e l e c t  J u d g e s :

N o  7 1 %, Y e s  29 % 
79 *, Y e s  21 % 

No S 2 %  , Y e s  17«fc
No

E a c h  r e s p o n d e n t  was g i v e n  an o p p o r t u n i t y  to c o m m e n t  
a n d .r e p e a t e d l y  the f o l l o w i n g  c o n c e p t s  w e r e  d i s c u s s e d .

T h e  j u d i c i a l  b r a n c h  of g o v e r n m e n t  in A l a s k a  was 
d e l i b e r a t e l y  n o t  m a d e  a r e p r e s e n t a t i v e ,  e l e c t e d  b o d y .  It 
is an i n t e g r a l  part o f  a t h r e e - b r a n c h ,  c h e c k s  a n d  b a l a n c e

f / i
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G e n e r a l  a r e  e l e c t e d .  E a c h  r e s p o n d e n t  w h o  so i n d i c t a t e d  s u c h  • 
e x p e r i e n c e  w a s  o p p o s e d  t o  c h a n g i n g  o u r  p r e s e n t  s y s t e m .  T h e  
s t a t e s  o f  C a l i f o r n i a ,  I l l i n o i s ,  F l o r i d a ,  I d a h o  a n d  O r e g o n  
w e r e  s p e c i f i c a l l y  m e n t i o n e d .

One e x a m p l e  w a s  e m p h a s i z e d  w-here (in F l o r i d a )  a 
n e w  l a w  s c h o o l  g r a d u a t e  e n t e r e d  the r a c e  for a j u d g e s h i p  at 
t h e  l a s t  m i n u t e  r a i s i n g  substantial. camp.ajgD_.fnDd.s_by.. 
t a c k i n g  t h e  j u d g e ’s d e c i s i o n  w h i c h  h a d  u p h e l d  a s t a t u t e  
o f  the s t a t e  l e g i s l a t u r e .  He won t h e r e b y  r e m o v i n g  a j u d g e  
w i t h ' m u c h  e x p e r i e n c e  and a s o H d  r e p u t a t i o n  for f a i r n e s s  and 
e f f i c i e n c y  on the t h e  b e n c h ,  He w a s  t h e r e b y  c o m m i t t e d  to 
a p a r t i c u l a r  i n t e r p r e t a t i o n  of a s t a t u t e  r e g a r d l e s s  of the 
f a c t s  o f  t h e  c a s e  t h a t  m i g h t  come b e f o r e  him. T h i s  r e s u l t  
is c o n t r a r y  to the g e n i u s  o f  our A n g l o - S a x o n '  s y s t e m  of 
j u s t i c e  w h i c h  b e g i n s  w i t h  the u n a l t e r a b l e  p r o p o s i t i o n  t h a t  
e a c h  p a r t y  b e f o r e  t h e  c o u r t  has an a b s o l u t e  r i g h t  to h a v e  v 
h i s  c a s e  d e c i d e d  s o l e l y  u p o n  the f a c t s  .before the' c o urt.

The m o s t  r e p e a t e d  c o n c e p t  e x p r e s s e d  by r e s p o n d e n t s  
w h o  s a i d  j u d g e s ,  d i s t r i c t  a t t o r n e y s  a n d  the A t t o r n e y * G e n e r a l  
s h o u l d  b e  e l e c t e d  w a s  t h a t  g o v e r n m e n t a l  d e c i s i o n  m a k e r s  
s h o u l d  b e  e l e c t e d  b y  the v o t e r s .

h’e w i l l  t r y  
or f u r t h e r  d i s c u s s i o n  
k n o w  or c a n  a s c e r t a i n

to p r o v i d e  s u c h  a d d i t i o n a l  i n f o r m a t i o n  
y o u  m a y  d esir e to the e x t e n t  that  we 
t h e  v i e w s  of o u r  m e m b e r s .

Yours v e r y  t r u l y ,

K L H ,et

cc: M e m b e r s  of H o u s e



News From' W i l l i a m S c o t t
ATTORNEY GENE.lAL 
STATE Cf ILLINOIS

ADVANCE FOR MOI'DAY, FEBRUARY, 15, 1270

SPRINGFIELD, i l l., FEB. 16, 1979 - Attorney General William 

^• Scott said today there is undeniable evidence that tha oecole cf 

Illir.cis insist upcr. sr. elected Attorney General, rather than cna 

appcinted by a Goverr.or.

Scott noted that during last week’s statewide public hear­

ings before the Constitutional Convention delegates two former 

Illinois attorneys Gar.eral and tha Executive Director of the Better 

Government Association testified strongly in favor of leaving the 

selection of the Attorney General in the hands of the people.

Former Illinois Attorney General John Cassidy Senior of 

Pecria, who served that office from 1938 to 1941, firmly opposed the 

concept of an appointed Attorney General in the Con-Con hearings in 

Peoria.

Later in the week, at the hearings in Chicago, Scott’s 

predecessor, former Attorney General V/illiam G. Clark cold Ccn-Con’s 

Executive Committee that the Attorney General must serve all officers 

of State government and his legal rulings to state officials and 

State's Attorneys of opposing parties should be free of any invisible 

pressures from tho Statohouso, a3 could be the case if a Governor 

hand-picked and appointed the Attorney General.

At the same hearings, Richard E. Friedman, Executive 

Director of the Better Government Association and a former First 

Assistant Attorney General of Illinois, told the delegates that the 

Attorney General must be an elected official so that he can deliver 

opinions v/hich might be unpopular with the governor, and in all ether 

ways act as an independent officer of government, answerable only to 

the law and to the people of Illinois.

(MORE)
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CG.'-CON HEARINGS

From another perspective, Scott noted that all three of 

these former top State officials were Democrats, underscoring the 

bipartisan accord on the need for an elected Attorney General.

Further, Scott said, three other key Democratic State 

officials nov in o"*i_c: have publicly opposed the idea cf an Attorney 

General appointed by a Governor. The three are State Treasurer 

Ac_ai Stevenson, State A.uditor Michael Hewlett, and Secretary cf 

State Paul Powell.

From the Republican side, Scott noted that former G.O.P. 

Governor William G. Stratton also told the Cor.-Ccn delegates last 

week that the Attorney General should remain an elective office, end 

that tho Governor already has sufficient power through his control 

of the budget.

Scott, also a Republican, said the issue is as basic as 

the basic right of the people to determine for themselves who will 

represent them in government.

Moreover, he stressed, the twin roles cf "government 

watchdog" and "attorney for tho people" demand that the Attorney 

General be answerable only to the people of Illinois, and not to thw 

whims or motivations of any Governor.-  30 -
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Y o u r  r e s p o n s e  to the B o a r d  of G o v e r n o r ' s  o p i n i o n  s u r v e y  
r e g a r d i n g  w h e t h e r  y o u  f a v o r  or o p p o s e  the e l e c t i o n  of the 
A t t o r n e y  G e n e r a l ,  d i s t r i c t  a t t o r n e y s ,  judges, end j u s t i c e s  was 
very i m p r e s s i v e .  To date, 41% of t h e  bar has r e s p o n d e d ,  w i t h  
the f o l l o w i n g  r e s ult:

Q u e s t i o n  1 : S h o u l d  the A G  be e l e c t e d ?

Yes: 173 (28%) No: 4_38 (72%)

S h o u l d  D i s t r i c t  A t t o r n e y s  be e l e c t e d ?

Yes: 1_2_8 (21%) No: 485 (?9%)

Q u e s t i o n  2 :

Q u e s t i o n  3:

Q u e s t i o n  4:

Q u e s t i o n  5:

Q u e s t i o n  6 :

S h o u l d  D i s t r i c t  C r u r t  J u d g e s  be e l e c t e d ?  

Yes: 1_1_2 (18%) No: 5_01 (82%)

S h o u l d  S u p e r i o r  Court J u d g e s  be e l e c t e d ?  

Yes: 1 1 0  (18%) No: 505 (82%)

S h o u l d  C o u r t  of A p p e a l s  J u d g e s  be e l e c t e d ?  

Yes: 1 0 0  (16%) No: _50S (84%)

S h o u l d  S u p r e m e  C o u r t  J u s t i c e s  be e l e c t e d ?  

Yes: 1 0 2  (17%) No: 510 (83%)



P a g e  T w o
R e o .  R a m o n a  B a r n e s  
M a r c h  4, 1 9 8 2

s y s t e m  o f  g o v e r n m e n t .  F u r t h e r ,  j u d g e s  s h o u l d  n o t  i n t e r p r e t  
t h e  l a v  b e c a u s e  o f  a t e m p o r a r y ,  s i n g l e ,  e x p l o s i v e  p o l i t i c a l  
i s s u e :  t h e  n e e d  f o r  p r e - d i c t i b i l i t y  a n d  u n i f o r m i t y  i n  o u r
l a v s  is t o o  v i t a l  to t h e  w e l f a r e  of A l a s k a n s .  L i k e w i s e ,  
j u d g e s  s h o u l d  be a b l e  to u p h o l d  ’’u n p o p u l a r  l a w s” w h i c h  
s a f e g u a r d  t h e  r i g h t s  o f  i n d i v i d u a l s  o r  g r o u p s  w h o  a r e  n o t  
a p a r t  o f  t h e  e l e c t o r a t e  w h o  s u p p o r t e d  the p e o p l e  e l e c t e d .

O f  e q u a l  c o n c e r n  to the r e s p o n d e n t s  wa s the 
r e a l i z a t i o n  t h a t  s p e c i a l  i n t e r e s t  g r o u p s  c o u l d  u n d u l y  i n f l u ­
e n c e  c o u r t  d e c i s i o n s  a n d  D i s t r i c t  A t t o r n e y  p r o s e c u t i o n s  
b e c a u s e  o f  the a m o u n t  o f  c o m p a i g n  c o n t r i b u t i o n s  t h e y  c o u l d  
r a i r e  or t h e  ’’p a r t y  m a c h i n e r y ” th e y  c o u l d  control.. L i k e ­
w i s e ,  c o n c e r n  w a s  e x p r e s s e d  a b o u t  t h e  b a c k l o g  and s y s t e m  
s l o w d o w n  t h a t  w o u l d  o c c u r  w h i l e  j u d g e s  a n d  d i s t r i c t  a t t o r n e y s  
p l a n n e d  for, s o l i c i t e d  f u n d s  for a n d  c o n d u c t e d  an e l e c t i o n  
c a m p a i g n .  T h i s  c o u l d  be p a r t i c u l a r l y  harmful, in s m a l l  
c o m m u n i t i r j  w h i c h  h a v e  o n l y  o n e  j u d g e  or D i s t r i c t  A t t o r n e y .  * 
A d d i t i o n a l l y , c o n c e r n  w'&s e x p r e s s e d  a b o u t  the l a c k  'of u n i f o r m !  
o f  l a w  e n f o r c e m e n t  t h a t  would- r e s u l t  b e c a u s e  d i s t r i c t  
a t t o r n e y s  w o u l d  be e l e c t e d  on d i f f e r e n t  "pi at f o r m s  V-a

' T h e  c o n c e r n s  e x p r e s s e d  a b o u t  e l e c t i o n  of the 
A t t o r n e y  G e n e r a l  i n c l u d e d  p o s s i b i l i t y  (in A l a s k a  p e r h a p s  
p r o b a b i l i t y )  o f  the A t t o r n e y  G e n e r a l  a n d  G o v e r n o r  b e i n g  o f  
t w o  d i f f e r e n t  p a r t i e s  t h e r e b y  i n t r o d u c i n g  n o n - p r o d u c t i v e  
d i s s e n t i o n  i n  the a d m i n i s t r a t i v e  b r a n c h .  The A t t o r n e y  
G e n e r a l ’s o f f i c e  b e c o m i n g  p r i m a r i l y  a s t e p p i n g  s t o n e  to 
r u n n i n g  .for G o v e r n o r  w a s  a l s o  m e n t i o n e d  as a d i s r u p t i v e  
p o s s i b i l i t y .

w a s  v i e w e d

:ep-
r e j e c t i o n  o f  t h e  p e r f o r m a n c e  cr j u d g e s .  T h i s  p r o c e s s  was
v i e w e d  as a g o o d  b a l a n c e  and c h e c k  o n  the i n i t i a l  a p p o i n t m e n t  
p r o c e s s .

O f  p a r t i c u l a r  i n t e r e s t  a re the u n i f o r m  c o m m e n t s  
f r o m  a t t o r n e y s  w h o  .have p r a c t i c e d  l a w  and l i v e d  in s t a t e s  
w h e r e  j u d g e s  a n d / o r  d i s t r i c t  a t t o r n e y s  a n d / o r  the A t t o r n e y
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Jiousc cf 'L-UjircseitiaiiitrsRepresentativeRICK UEHLING

M E M ORANDUM

TO: Senator Vic Fischer, Chair, State Affairs Conmittee
FROM: Representative Rick Uehling
DATE: May 16, 1983

RE: CSHJR 7 (Judiciary)

As you know, the House Judiciary Conmittee Substitute for House 
Joint Resolution 7, proposing amendments to the Constitution of 
the State of Alaska relating to the election of the attorney 
general, is at this time scheduled to be heard before the Senate 
State Affairs Conmittee on Tuesday, May 24, at 3:00.

For your convenience, I have had my staff prepare the attached 
packet of background information on ibis important legislation.
I hope you will have an opportunity to review this material in 
preparation for the hearing on May 24.

I encourage you and the other members of the State Affai.rs 
Conmittee to favorably consider CSIIJR 7 (Judiciary).

/wtl
Attachment

1 0 3 4  J U N E A l l  DR IVE  • ANCHORAGE,  ALASKA 0 9 9 0 1  • < 9 0 7 ) 2 7 4  4 2 0 0
POUCH  V • JUNEAU ,  ALASKA 9 0 0 1 1  • < 9 0 7 ) 4 0 9 . 4 0 2 1
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S T R U C T U R E  O F  G O V E R N M E N T  109

subsequent proposal by Seaborn Buckalew of Anchorage to strike 

the secretary of state position was narrowly approved on a twenty- 

six to twenty-five vote.67 While this action eliminated the secretary 

of state problem, most delegates were not comfortable with the 

elimination of an elec£k}successor to the governor.

The delegates recon^kjered the problems on the following day, 

and after m u c h  additional debate finally agreed to include in the 

article a secretary of state w h \ w o u l p  be chosen separately in the 

primary election by the voters of ehd/party and then paired with the 

party’s candidate for governor in tne^eneral election. Matching the 

top vote-getter for governor and secretly within each party would 

ensure that the selected secretary was pofciularly chosen and of the 

same political party as the governor.68

As approved under the /constitution, tnte. secretary of state 

succeeds to the governorship in case of a vacancy mid serves as acting 

governor w h e n  the governor/s temporarily absent nrom office. Fur­

ther provision for succession/in the event that the secretary of state is 

unable to succeed to the o/fice or to act as governor was'to be made 

by law. The convention preferred this formula to the initial c o m­

mittee proposal that wh e n  the secretary of state is unable to act, the 

president of the senate/and the speaker of the house of represen­

tatives shall, in succession, act as governor until the disability is 

removed. /

Attorney General I

There was also considerable debate about whether the attorney 

general should be elected. A  problem in this debate was the lack of 

agreement a m o n g  delegates about the functions of an attorney 

general. S o m e  viewed his role as strictly that of legal adviser to the 

governor.and other officers in the executive branch. Others believed 

he performed similar functions with respect to the legislature. Yet 

others felt that because the attorney general prosecutes cases on 

behalf of the state, he should be independent of those, including the 

governor, responsible for administering the state’s police functions. 

A n d  some argued that one purpose of the attorney general was to 

keep the executive honest.

As alternative to a gubernatoriuily appointed attorney general as 

proposed by the committee, it was proposed to nominate attorney 

general candidates in a method similar to that provided in the judicial 

article for judges. Others suggested the attorney general be elected.

61 Ib id ., p . 2093.
G8Ib id ., pp. 2009-10, 2127-45.
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110 A L A S K A ’S  C O N S T IT U T IO N A L  C O N V E N T IO N
However, by votes of twelve to forty and eighteen to thirty-six, 

delegates rejected the proposals for treating the attorney general 

differently from other heads of principal departments.69 T h e  argu­

ment against electing the attorney general, founded primarily on the 

belief in a strong chief executive, was s u m m e d  up by George 
McLaughlin, himself a lawyer:I f  w e yield in one respect, we m ight as well elect our com m issioner o f w elfare, our com m issioner o f  ed u cation , and having provided th ose, I  feel that we should go right dow n the list and com pletely  dissipate the theory upon which the voting has taken place . . .  I am violently opposed to  the election o f  the attorney g e n e r a l . . .  I  d o n ’t th ink  the election o f  him accom plishes any purpose. T h e b lu n t fa ct is that there is a general m iscon­ception as to  the fu n ctio n  o f  the attorn ey  general. T h e attorney general is a lawyer and his o p in io r is the equivalent o f  any other law yer’s . . .  A n y  recom m endation he m akes, i f  acted up o n , can always be attacked in the courts b y  private citizen s. His opinion is . . .  impressive upon the state and the o fficials are bound by it until some irate taxpayer attacks it and the actions taken under the au th o rity  o f  it and the courts can prom ptly over­rule i t . . .  His fu nctions are n o t quasi-judicial. He is another attorney giving an opinion . . .  I th in k  if  we are going to have an attorney general, the power should be vested in the governor to appoint him  w ithout any screening by a judicial council or anything o f  the s o r t . . .  (The) attorney general does, in a sense, bear the same relationship to  the governor as any attorney bears to his private c l i e n t . . .  It Ls an attorney-client relationship and the relationship has to  be based on personal se lectio n .76
Executive Departments

The Committee on the Executive proposed that all executive 

and administrative functions be allocated a m o n g  a m a x i m u m  of 

twenty departments, all under supervision of the governor. There was 

little disagreement with this recommendation. The problems arose on 

the question of h o w  each department was to be headed: by a single 

department head or by a governing board or commission that could 

in turn designate a departmental executive.

The committee’s guiding principle was that single department 

heads would, in chairman Victor Rivers’ words, ”... help effectuate 

and m a k e  more efficient the strong executive type of government in 

the executive branch.”71 Delegates saw the state constitution as a 

means of eliminating and avoiding the proliferation of boards and 

commissions that had characterized territorial government. While 

they deemed it necessary then to provide Alaskans at least some

69/t»k/., pp. 2193-2200, 2 2 1 5 , 2226.10l l i d . ,  p . 2196.l l lb id ., p . 2034.
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N a t i o n a l  R i f l e  A s s o c i a t i o n  o f  A m e r i c a  i n s t i t u t e  f o r  L e g i s l a t i v e  a c t i o n  
1600 R ho de Is la n d  A v e n u e , N .W .

W ashington. D. C. 20036
May 31, 1983

j 0/ v

The Honorable Vic Fischer 

State Senator 

Alaska State Legislature 

Pouch V

Juneau, Alaska 99811 

Dear Senator Fischer:

We were very concerned when we received an April 13, 1983, Alaskan 

Attorney General's Opinion fr o m  the office of Attorney General Norman C. 

Gorsuch on the meaning of Article I, Section 19, of the Alaska Constitution.

The opinion sent to Senator Pat Rodey and Representative Charlie Bussell 

noted that "The modern judicial view has increasingly found that the 

guaranteed right to keep and bear arms is not an individually protected right, 

but rather a collective right which allows the people of the various states to 
serve in a militia."

In the interpretation of a state constitution it would only seem logical 

to look to sister states with analogous guarantees for guidance. The Attorney 

General failed to do this. Furthermore, his reliance on interpretations of 

the Second Amendment are misplaced in view of the evolving scholarship on that 

topic which demonstrates that the Second Amendment guarantees an individual 
right to keep and bear arms.

The U.S. Senate Judiciary Subcommittee on the Constitution released a 

1982 formal report citing clear proof, based on historical and legal evidence, 

that the Second Amendment to the Constitution was intended as an individual 

right of Americans to keep and bear arms.

The constitutions of 39 states have a right to bear arms guarantee.

State Courts interpretating state constitutional guarantees such as Alaska's 
have held that an individual right is protected.

The Alaska Constitution addresses a citizens' ability to bear arms in

Article I, Section 19, which states: "A well regulated militia being

necessary to the security of a free state, the right of the people to keep and

bear arms shall not be infringed."

Where the state guarantee includes a reference to the "common defense" or 

"the military" an individual right has been found to be protected.2

1 S t a t e  vs. D a w s o n , 2 7 2  N . C .  5 3 5 ,  1 5 9  S . E .  2d 1 ( 1 9 6 8 ) ;

S t a t e  vs. K e r n e r , 181 N . C .  5 7 4 ,  107 S . E .  2 2 2  ( 1 9 2 1 )

2 S t a t e  vs. M c K i n n o n , 1 5 3  M e .  15, 1 33  A. 2d 8 8 5  ( 1 9 5 7 ) ;
G l a s s c o c k  vs. C i t y  o f  C h a t t a n o o g a , 157 T e n n .  5 1 8 ,  11 S . W .

2d  6 7 8  ( 1 9 2 8 ) ;
S t a t e  vs. K e s s l e r , 2 8 9  O R E .  3 5 9 ,  6 1 4  P. 2d 94 ( 1 9 8 0 ) ;  
a n d  o t h e r s .
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Our assessment, based on case law from sister states and the intent of 

the framers, leads us to conclude that in Alaska the individual is guaranteed 
the right to keep and bear arms commonly held by the people.

The Constitution is the foundation upon which A l a s k a’s laws are built. 

Because Attorney General Norman Gorsuch has interpreted Alaska's Constitution 

Article I, Section 19, to be nothing but an intangible abstraction, the NRA 
opposes his confirmation as Attorney General of Alaska..

Sincerely, JS
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F R O M :  M A R G I E ,  A N C  I N F O  

T A R G E T :  L J H L  S U B J :

iTO: - R E P R E S E N T A T I V E S ’ B U S S E L L ,  L I N D A U E R

SENATORS STURGULEWSKI, RODEY, &a»fcfcS£H£#, RAY, KELLY, JOSEPHSON,
P .  F I S C H E R ,  - H A L F O R D  A N D  M O S S

*\ .

FROMi PEGGY MENTELE, 207 WEST 22ND, ANCHORAGE 99503- 277-5846 H 276-512) W

I O P P O S E  E L E C T I O N  O F  A T T O R N E Y  G E N E R A L  W H I L E  L E G I S L A T O R S  P R O P E R  
F U N C T I O N  I S  T O  S T R I V E  T O  S A T I S F Y  T H E I R  P A R T I C U L A R  C O N S T I T U E N C Y  A N  

[ A T T O R N E Y  G E N E R A L  M U S T  S E R V E -  A S  A N  I N D E P E N D E N T  A N D  I M P A R T I A L  A T T O R N E Y  , 

G E N E R A L  F O R  T H E  S T A T E .  T H E  N E E D  T O  M A I N T A I N  P U B L I C  P O P U L A R I T Y  M I G H T  , 

j A D V E R S E L Y  E F F E C T  T H E  Q U A L I T Y  O F  A N  A T T O R N E Y  G E N E R A L S  O P I N I O N .

E O M

. [ .
-
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COPIES OF JUDGE STEWARTS SPEECH WERE CIRCULATED TO SENATORS ABOUT 2 WEEKS AGO.

LEWIS SAYS THE ELECTED AG WAS DAVID'S ISSUE AND HE (LEWIS) DIDN'T DO ANYTHING 
ON IT AND WAS UNFAMILIAR WITH IT???? HE SAID HE HAD NOT PREPARED A R G U M E N T  

PRO OR CON BUT COULD MAYBE COME UP WITH SOMEThING IN A PINCH.

LET ME KNOW........

/gb

* I've searched everywhere (ground D2's and LS desk, through committee 

files, througr. clipping files etc.) and have not found any additional material 
on elected AG's or newsclippings I know were made, but are apparently missing).



1 iJR 7 SENATE JOURNAL - PAGE 482- 1 3/24/83

.CS FOR SPONSOR SUBSTITUTE FOR HOUSE J O I N T  RESOLUTION NO- 7>
( JUD > > by the Jud i c i ary Comm i t tee ,

i

"Proposing amendments to the Constitution 
of the State of Alaska relating to the 
election of the attorney general and to 
P  r o c  e d u r e s governing the election and 
term for state offices to be elected 
under the const i tut ion -"

was read the first time and referred to the State Affairs 
Committee and the Judiciary Committee.

H J R  7 SENATE JOURNAL - PAGE 932- 4 S/10/83

I resident Kerttula stated that <CS FOR SPONSOR SUBSTITUTE FOR)
I I0 U S E J 0 1N T R E S 0 LIJ T10 M N 0.. 7 < JIJ D ) > (p r o p o s i n g a m e n d m e n t s t o 
the Constitution of the State of Alaska relating to the elec­
tion of the attorney general and to procedures governing the 
election and term for state offices to be elected under the 
constitution) would have and additional referral to the Finance 
Comm i t tee..

H J R  7 SENATE JOURNAL - PAGE 933™ 1 5/10/83

CS For SPONSOR SUBSTITUTE FOR HOUSE JOINT RESOLUTION NO.. 7 
(JUD) as referred to the State Affairs Committee, the Judi­
ciary Committee and the F .nance Committee.

HJR 7 BENATr" JOURNAL - PAGE 1134- 2 5/2 V !  ' <
fi

The State Af P a i r s Comm i 1t ee con s  i dered < CS F0R SPONS0R SUBS11 -• >
( T U T E  FOR HOUSE JOINT RESOLUTION NO. 7 <JUIO> (proposing amend­
ments to the Constitution relating to the election of the 
11: t o r n e y g e n e r a I ).. S e n a t o r U i c F i s  c her, C11 a i r m a n , s  i g n a d "do 
not pass". Senators Kelly, Sturgulewski and Ray signed "no 
recommendati on".

f h e c o m m i I: t e e a I: t a c h e d a n e w f i s c a I n ole p r e p a r e d b y R i c h a r d 
P  e g u e s , D i r e c t o r , A •::! m i n i s t r a t i v e S e r v i c e s D i v i s  i o n . '' S 0 IJ R C E
OF FUNDS TO OFFSET FISCAL IMPACT OF B IL L : *Because expendi­
tures would not begin until the latter part of l*Y 85, actual 
costs cannot be determined at this time- Please see analysis." 
Analysis appears in Senate Supplement No. 35 to today7s 
journal .



CS FOR SPONSOR SUBSTITUTE FOR HOUSE JOINT RESOLUTION NO - 7 
\. J IJ Ei) w a j? I'-- e f e r r e d t o i: h e. J  u d i c i a r y C o in in i T t e e «

HJR 7 SENATE JOURNAL. -- PAGE I.I/O- 2 6 /  2/83

he Judiciary Comm i 1: tea cons i derad < CS FOR SPONSOR' SUBSTITUTE)
• ( F O R  M O U S E  J O I N T  R E S O L U T I O N  N O .  7 < J U H > >  (proposing amendments 
to the Constitution of At aska relating to the election of 
the attorney general) and a majority of the committee recoin- 
i n e n d e d " d o not pas s " . T h e r e p o r t w a s s i g n e d b y S a n a I: ̂  r R' a y >
Ch a i r in an and concur r ed i n by Sen a t or s  L  i eg I er and Joser h s o n .
S e n a t o r F' e I: t y ._i o h n s i g n e d " d o F‘ a s  s  ". S e n a t o r EI i a s o i "i s  i g n e d 
111 -i o r e c o m m e ri d a t  i o ri".
CS FOR SPONSOR SUBSTITUTE FOR HOUSE JOINT RESOLUTION NO. 7 
(JUD) was referred to the Finance Committee.

HJR 7 SENATE JOURNAL - PAGE .1.3.15™ 1 6/15/83

The Finance Committee considered <CS FOR SPONSOR SUBSTITUTE)
(FOR HOUSE JOINT RESOLUTION NO. 7 <JUD>> (proposing amendment to 
the Constitution of Alaska relating to the election of the 
attorney general) and a majority of the committee recommended 
do not pass. Senator Bennett r Co-Chairman and Senators 
i: e r g u s d n a n d F a i k s s i g n e d 1' n o r e c o m in e n d a t i o n " . S e n a t o r s 
'J i c F i s c h e r y Jo s e p h s o n * Mule a h y a ri d S «'i c Ie I: t s i g n e d 11 d o n o t 
pass".

CS FOR SPONSOR SUBSTITUTE FOR HOUSE JOINT RESOLUTION NO. 7 
(J U D ) w a • r e f e r r e d to 111 e R u I e s C o in in i 1: tee.



ViC: *
RE: FLOOR BRIEFING 0 elected attorney General

1. Senate State Affairs committee report: V.Fischer, do not pass, 
Kelly, Sturg, Ray - no rec.

2. Attached file includes:

pertirent backup, letters, and testimony you may want to quote.

each version cf the bill

AG's reports

sectional analysis

fiscal notes

personal notes that may be appropriate .

3. Finance committee file included.



SENATE
JO U R N A L  SUPPLEM EN T

5/27/83 _________________________________________________ No. 35HJR
7ANALYSIS:This resolution provides for a b a llo t proposition that would, i f  approved by the voters, amend the S ta te 's  co nstitution  by changing the position o f attorney general from an appointed o ff ic e  to an elected o f f ic e . The proposed amendments would also remove the governor's organizational and supervisory controls over any function or unit o f government headed by the attorney general.These controls are normally maintained through executive branch procedural requirements imposed on other executive branch agencies by the Department of Administration and the O ffice  o f Management and Budget. The controls are exercised by requir­ing that other departments obtain OMB's and Adm inistration's approval fo r : purchasing, leasing and supply; professionalservices contracting; duplicating services; personnel admin­istra tio n  and labor re la tio n s; equal employment opportunity programs; data processing, information management and t e le ­communications services; records management; preaudit account­ing services; and budget preparation and budget management.I t  w ill be very expensive for an elected attorney general to provide a l l  or most of these services in-house. Although an attorney general may decide to use some o f the ce n tra lly  provided services, key areas such as: personnel; professionalservices contracting; purchasing, supply and le a sin g ; data processing; and budget preparation and management, would have to be provided in-house I f  the attorney general's functions are to be at le a st reasonably free of the governor's super­v is io n . In addition , i t  is  more than lik e ly  that attorney timekeeping would be required throughout the C iv il  Division because most c lie n t  agencies would not share the same p rio r­it ie s  and program goals of an elected attorney general and they would undoubtedly in s ist  that a l l  inccrngency-funded legal servlcea provided on their behalf be accurately docu­mented and fu lly  substantiated.Additional co sta , expressed in FY 83 d o lla rs , that w ill pro­vide for complete Independence from the organizational nnd supervisory control o f the governor are shown below. Even i f  the attorney general were to forego a part o f th is inde­pendence, the savings would or;/  amount to 2G or 30X of tho to ta l cost because o f the necessity to retain in-house control over the essen tial support services that determine a depart­ment's freedom o f actio n .

1



(to. 35 SENATE JOURNAL SUPPLEMENT 5/27/83

HJR
7Non-salary coats include anticipated space rental o f 6,000 sq. f t .  for the additional s t a f f  o f 34, a t $2.00 per sq . f t . ,  per month, plus 2,000 sq. f t ,  each, for records management and duplication se rvices . Also costed in is $200 per month per employee for contractual services to cover telephone, copying and postage. Ongoing commodities are estimated at 
$150 per month, per employee. New position costs include $1,500 per employee fo r one-time commodities (furniture and equipment costing less than $500 per item), and $1,200 per employee for new position equipment costing more than $500 per item. Special items include $15,000 for employee r e c r u it­ment advertising for non-attorney job app lican ts, $5,000 for personnel system p rin tin g , and $20,000 for a data processing program to maintain EEO s t a t i s t i c s .  Word processors w ill cost $14,500 each for a to ta l cost o f $48, 000. Records management equipment include storage devices and m icrofilm/graphics equipment to ta llin g  $75, 000. Duplication equipment w ill cost approximately $150, 000. DP terminals for both the DP section and the timekeeping section w ill  cost $50, 000. Data process­ing computer-time should be at $150,000 per year and an ad d ition al $150,000 is  included to maintain and enhance the department's work management, timekeeping, opinion indexing, Westlaw and PR0M1S systems,.The to ta l additional cost o f $2, 412,921 is  an enormous increase over the department's current adm inistrative overhead o f $449,800 projected for FY 84. I t  i s ,  however, part o f the price that must be paid i f  the proposal to have an elected attorney general is  adopted by the electorate during the 1984 general e le c tio n .Another major cost area that w ill eventually occur as a result o f changing from an appointed to an elected attorney general w ill  be a p ro life ra tio n  o f special counsel on the s t a f f  o f major departments. H is to r ic a lly , such counsel have been employed by executive branch agcncle'' to give department heads a "second" opinion in controversial matters in states having an elected attorney general. Such counsel usually do not have the authority to l i t i g a t e ,  but they do provide legal advice to department heads and submit amicus b riefs in l it ig a t io n  a ffe c tin g  their department's programs. It  is  not unusual in these states to see four or fiv e  separate b rie fs  f i le d  in e. sin gle  matter, in addition to the attorney general's b r ie f , representing the varying viewpoints of d iffe re n t agencies. Costs for Ju st a sin gle  sp ecial counsel, Including secretar­i a l  a ssista n ce , to ta l about $150,000 per year in 1983 d o lla rs , Although i t  is  impossible, at th is time, to accurately say how extensive the use of in-house counsel w ill  be i f  there it. an elected attorney general, the additional cost for such counsel could e a sily  exceed $1.0 m illion annually, within Ju s t  a few years,
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DEPARTMENT OF LAW
OFFIC E  OF THE A T T O R N E Y  GENERAL

B ill Sheffie ld, Governor

P O U C H  K  -  STA  T E  CA P IT O L  
J U N E A U . A L A S K A  9 9 8 1 1  
P H O N E : (9 0 7 1  4 6 5 - 3 6 0 0

JU ti y
June 3, 1983

The Honorable Vic Fischer
Chairman, Senate State A f fairs Committee
Alaska  State Legisl ature
State Capitol, Pouch V
Juneau, A K  99311

Re: CSSS H J R  7 (JUD)
A.G. #366-566-83

Dear Senator Fischer:

I w a n t e d  to express m y  sincere thanks to you and 
your committee staff for the excellent h e aring per tai n i n g  to the 
electio n of the A t t o r n e y  General. I was p artic u l a r l y  impressed 
w i t h  the testimony b y  Judge Thomas Stewart. I bel ieve his 
arguments are persuasive.

S i n c e r e l y ,

At t or ney General

NCG:ml

03-C5LH



ALASKA STATE LEGISLATURE
SENATE STATE AFFAIRS COMMITTEESE N A T O R  V i c  FISCHER, C H A IR M A N POUCH V, JUNEAU 99811

(907 ) 4 6 5 -4954

M a y  26, 1983

N o r m a n  C. G o r s u c h  
A t t o r n e y  G e neral 
D e p a r t m e n t  of L a w  
P o u c h  K
Juneau, A l a s k a  99811

D e a r  A t t o r n e y  G e n e r a l  Gorsuch:

P l e a s e  p r e p a r e  a fiscal n o t e  asse s s i n g  the prob able 
i m pac t e n a c t m e n t  of H J R  7 w o u l d  h a v e  on state government.

If y o u  h a v e  any ques tions p lease call me. Thank you.

R e : H J R  7

S i n c e r e l y ,

Senator Vic Fischer

VF: jf


