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CSHB 289
"An Act relating to the time for opening the polls on
election day."”
ASSUMPTIONS;
1. Payments made to election board workers will not
increase through FY 88., Chairperson receives $8.00 per

hour, and beard members receive $7.50 per hour.

2. The number of precincts remain the same through FY 88.

3. There are 437 voting precincts. Approximately 25 are
large enough to require double boards. For purposes of
computation 462 precincts 1is used. (437 + 25)

4. Presidential Preference Primary will be held on

April 17, 1984. If legislation repealing that election
passes, there will be zero fiscal impact in FY 84.

COMPUTATIONS;

Statewide elections - Presidential Preference Primary,
Primary, General
1 election x 462 prec. x 7.50 x 3 members x 1 hr. = 10395
1 election x 462 prec. x b 00 x 1 member x 1 hr. = 3696
14091
Absentee Voting Stations - required for all st »tewide

elections.

10 locations x 7.50 x 2 people x I hr. = 150
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CSHB 289 (SA, Page 2 of 2

"An Act relating to the time for c¢ Ing the polls or
election day."

ASSUMPTIONS:

1. Payments made to election board workers will not
increase through FY 88. Chairperson receives $8.00 per
hour, and board members receive $7.50 per hour.

2. The number of precincts remain the same through FY 88.

3. There are 437 voting precincts. Approximately 25 are
large enough to require double boards. For purposes of
computation 462 precincts 1is used. (437 + 25)

4. Presidential Preference Primary will be held on
April 17, 1984. If legislation repealing that election
passes, FY 84 expenditures will be reduced by 14.2

5. An average of six single precinct elections

(local liquor option, and incorporation), are held
annually.

COMPUTATIONS:

REAA/CRSA
168 precincts x 7.50 x 3 members x1 hr. = 3780
168 precincts x 8.00 x 1l chairperson x 1lhr. = 1344

5124
Various elections = 6
6 precincts x 7.50 x 3members x 1hr. =135
6 precincts x 8.00 x lchairpersonx 1 hr. = 48

783
Statewide elections - Presidential Preference Primary,

Primary, General
1 election x 462 prec. x 7.50 x 3 members x 1 hr. = 10395
1 election x 462 prec. x 8.00 x 1 rr.ember x 1 hr. = 369b
1TCST

Absentee Voting Stations - required for all statewide

elections.

10 locations x 7.50 x 2 people x 1 hr. = 150



ALASKA STATE LEGISLATURE
SENATE STATE .AFFAIRS COMMITTEE rOUCH V, JUNEAU 99811

SENATOR VIC FISCHER, CHAIRMAN (907) 465-4954
May 31, 1983 Butrovich Room
3:00 p.m.

Members Present

Senator Vic Fischer, Chair
Senator Bill Ray, Vice-Chair
Senator Arliss Sturgulewski
Senator Pat Rodey

Senator Tim Kelly

Agenda

HB 289 Time for opening the polls on election day
HB 306 Veterans burial benefits

HB 406 National Guard re~nlistment bonus

HCR 9 Veterans® memorial

HB 289 Time for opening the polls on election day

Neil Phelps Munson, aide to Speaker Hayes (prime sponsor), testified for
the bill.

Mary Lou Meiners, Director of the Division of Elections, testified for
rhe bill as it would allow people to vote jn the way to work.

Ginny Chitwood, Alaska Municipal League, testified that municipalities
wanted to set the poll hours for municipal elections.

Senator Ray asked if the bUl applied to municipalities. He suggested
that a committee substitute be drafted to allow community input into the

time for opening the polls in non-statewide elections.

Senator Fischer directed staff to prepare a committee substitute.



Offered: 6/3/83
Referred: Rules

Original sponsors: Hayes and
Szymanski

IN THE HOUSE BY THE STATE AFFAIRS COMMITTEE

SENATE CS FOR CS FOR HOUSE BILL NO. 289 (State Affairs)

IN THE LEGISLATURE OF THE STATE OF ALASKA
THIRTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to the time for opening the polls on
election day."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 15.15.080 is amended to read:

Sec. 15.15.080. TIME FOR OPENING AND CLOSING POLLS. (a) Except
as provided in (b) of this section, on [ON] the day of any election,
each election board shall open the polls for voting at seven [EIGHT]
o"clock in the morning, shall close the polls for voting at eight
o"clock in the evening, and shall keep the polls open during the time
between these hours. The election board members shall report to the
polling place at 6:30 [7:30] in the morning of an election day. [THE
HOUR SHALL BE DE7ERMINED BY THE STANDARD TIME, OR DAYLIGHT SAVING
TIME, THAT 1S APPLICABLE TO THE POLLING PLACE.]

* Sec. 2. AS 15.15.080 1is amended by adding a new subsection to read:

(b) On the day of any election that is not a general election, a
primary election, a special election, or a federal election held under
this title, the director siall require each election board to open the
polls for voting at eighto"clock in the morning, snail close the
polls for voting at eighto"clock in the evening, and shall keep the
polls open during the time between these hours unless the director
sets stl.Gi.* times for opening and closing the polls after consulting
with representatives of the community or communities where the
election is to be held. The election board members chall report to

the polling place one-half hoar before the polls are to open on

“1- SCS CSHB 289(SA)
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To:
To:

By Senator Sackett;

< SENATE BILL No .
Senate CS for CS for HOUSE BILL No. 289 (State Affairs)
Page: i Line: 25 through 28

At Line 25 place a period after the word "hours™
and delete the remainder of the sentence ending
with the word "held"™ or Line 28.



THE QUESTION OF POLLING HOURS FOR NON-STATEWIDE ELECTIONS

It was never the intent of the sponsor to require unincorporated
communties to set their polling hours at 7am when they may only have
40 people who need to vote on an issue pertaining only to them (Neil.
Phelps-Munson In State Affairs mtg of 5/31/83). The purpose behind
the introduction of this bill was to allow people in urban areas the

option of voting on their way to work in statewide elections.

Since the state handles elections in unincorporated communities, polls
would have tc be open at 7am and close at 8pm for incorporation
elections, any REAA or coastal resource oervice area election,, liquor
option elections, and any special elections.The State Affairs CS
addresses that problem. Elections 1in unincorporated communities are
handled by the state. With the passage of the Senate State Affairs
CS, the hours of poll opening are left at Sam with the option for the
time to be changed by the director of the division of elections after

talking to "representatives of the community."

The words "representatives of the community"™ were chosen specifically
to include informal village, tribul, or other organizations or persons

that wanted to give input into the times the polls would be open.

You asked Neil Phelps-Munson at the committee meeting if he had any

problems with the CS. He said no.



TO: VF

FROM: ST
DATE: 1/11
RE: HB 289

STATE AFFAIRS CS

The Senate State Affairs CS adds to the bill the requirements for
opening the polls on election days in non-statewide elections. It
leaves the hours for voting between 8am and 8pm, but allows the

director of the division of elections to set different times after

consulting with representatives of the community(s).

- requires election board members to be at the pells 1/2 hour before

the polls open.

The CS was suggested by Ray to allow for community input.

HOUSE PASSED BILL (also in the state affairs cs)

— requires polls to be open at 7 o"clock on day of election in a

stutewide election.

— requires election board members to be at polls at 6:30 instead of



There is no effective date on the bill which would mean it probably

wouldn®"t be implemented in the upcoming statewide election.



KB 287 SENATE JOURNAL - PAGE 925- 3 5/ 9/83

<CS FOR HOUSI(E]| BILL NO. 2So (SA)> by the State Affairs Commit-
tee ¢ ant Irlad»

~an tct relating ©0 the time, for
op8n|ng the polqs on e?ecﬂon day,,"

was read the first time and referred to the State Affairs
Committee»

KB 289 SENATE JOURNAL. - PAGE 1194- 4 6/ 3/83

The State Affairs Committee considered <CS FOR HOUSE BILL NO«>
<289 (SA>> \time for opening the polls on election day) and
recommended it be replaced with

SENATE CS FOR CS FOR HOUSE BILL NO. 289 <SA>
ith. a majority do pass. The report was signed r-y Senator Vic
E/niacrﬁ%rd?yadhaw)fnan al% concurrew Pn by Saeﬁa|%rsgturygulavvstk|

The committee attached a new fiscal note which appear-; in
Senate Supplement No, s3s to todayvs Journal .

CS For House BiILL No«28~ <SA) was referred to the Rules

Comm ittee.



THE QUESTION OF SHORTER: HOURS FOR NOWSTATEWIDE ELECTIONS

It was never the intent of t”e sponsor to require unincorporated
communties to set their polling hours at 7am when they may only have
40 people who need to vote on an issue pertaining only to them.

(Neil Phelps-Munson in State Affairs mtg of 5/31/83)
The State Affairs CS addresses that problen. Elections in
unincorporated communities are handled by tha state. The state also
handles local liquor option elections and incorporation elections.
With the passage of the state affairs CS, the hours of poll opening
are left at 8am with the option for the time to be changed by the
director of the division of elections after talking to members of the
community.

The words "representatives of i:he community” were chosen specifically
to include informal village, tribal, or other organizations that
wanted to give input into the time& «he polls would be open.

You asked Neil Phelps-Munson at the committee meeting if he had any
problems with the CS. He said no.



TO: VF

FROM: ST
DATE: 1/11
RE: HB 289

,\TE AFFAIRS CS

The Senate State Affairs CS addn to the bill the requirements for
opening the polls on election days in non-statewide elections. It
leaves the hours for voting between Sam and 8pm, but allows the

director of the division of elections to set different times after

consulting with representatives of the community(s).

- requires election board members to be at the polls 1/2 hour before

the polls open.

The CS was suggested by Ray to allow for community input.

HOUSE PASSED BILL (also in the state affairs cs)

— requires polls tC be open at 7 o"clock on day of election in a

f;tate *!de election.

— requires election, board members to be at polls at 6:30 instead of

seven.



THE QUESTION OF POLLING HOURS FOR NON-STATEWIDE ELECTIONS

It was never the intent of the sponsor to require unincorporated

communties to set their polling hours at 7am when they may only have
40 people who need to vote on an issue pertaining only to them (Neil
Phelps-Munson in State Affairs mtg of 5/31/83). Tie purpose behind
che introduction of this bill was to allow people In urban areas the

option of voting on their way to work in statewide elections.

Since the state handl .s elections in unincorporated communities, polls
would have to be open at 7am and close at 8pm for incorporation
elections, any REAA or coastal resource service area election, liquor
option elections, md any apccial elections.The State Affairs CS
addresses that problem. Elections in unincorporated communities are
handled by the state. With the passage ; the Senate State Affairs
CS,. the hours of poll opening are left at 8 m with the option for the
time to be changed by the director of the division of elections ufter

talking to epresentatives of the community."

The v-»rds "representatives of the community"™ were chosen specifically
to j.ncl® de informal village, tribal, or other organizations or persons

that wanted to give input into the times the polls would be open.

You asked Neil Phelps-Munson at the committee meeting if he had any

problems with the CS. He said no.



There is no effective date on the bfll which would mean it probably

wouldn®"t he implemented in the upcoming statewide election.









HB 306 SENATE JOURNAL - PAGE 964- 2

HOUSE BILL NO. 306 by Representative*: Liska, Bitssel |, Ward
and 'Uehl ing» enti+tled?2

"An Act relating to burial allowances
for veterans."”

was read the first time and referred to the State Affairs
Committee and the Finance Committee.

HB 306 SENATE JOURNAL - PAGE 1161- 1

The State Affairs Committee considered HOUSE BILL NO. 306
(burial allowances for veterans) and recommended do pass.
The report was signed by Senator Vic Fischer, Chairman and
concurred in by Senators Kelly, Sturgulewski, Rodey and Ray.

HOUSE BILL NO. 306 was referred"to the Finance Committee.

HB 306 SENATE JOURNAL - PAGE 1254- 4

Sariator Benn&1ll, Co-Cha irman, moved and asked unan imous con-
sent that the Finance Committee referral on HOUSE BILL NO.

306 (burial all owances for veldranS> bada wa ivad, Without
obJection, it waS so orderdd -

HOUSE BILL NO,. 306 was referred to the Rules Committee.

5/12/83

6/ 1/83

6/ 9/83



Linda Edgewater, aide to Representative Liska (prime sponsor) testified
for the bill. She said the bill 1is Hoc TrinpiH a r.-iJma-Hnn
where survivors atp Hpni.pH foHQyai hpnpf-itc if thpy are

elT5ible tor a lesser state benefit.

Paul Arnoldt, Director of the Division of Business Loans and Veteran®s
Affairs, testified for the bill. He reiterated the testimony of the
previous witness.

Senator Rodey moved and asked unanimous consent that the bill pass from
committee with individual recommendations. There was no objection.

HB 406 National Guard reenlistment bonus

Richard Roundtree, Department of Military Affairs, testified for the
bill. He said the bill merely clarifies the intent of the existing law.

Senator Fischer asked if the bill granted additional benefits. The
witness said "no".

Senator Kelly moved and asked unanimous consent that the bill pass from
committee with individual recommendations. There was no objection.

HCR 9 Veteran®"s memorial

Committee staff presented a committee substitute for consideration.

Senator Ray objected to the resolution on the grounds that the sculpture
"Nimbus" belongs to the court system and is not under the control of the
Legislature. He said that a constitutional separation of powers
question may be involved. He further suggested an amendment which would
clarify that the memorial would honor veterans of undeclared wars, such
as Vietnam and Korea, as well as declared wars.

Senator Rodey moved and asked unanimous consent for the committee to

adopt the committee substitute as amended. There was no objection. He
then moved and asked unanimous consent for the committee substitute to
move from committee. There was no objection.

The meeting adjourned at 3:30 p.m.
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While in Session

Vice Chairman — Judiciary Pouch V
State Capitol
Juneau, Alaska 99811

(907) 465-3733

Vice Chairman — Legislative
Regulations Review

Resources

Home - District 15
Star Route Box 421

$OU£e Of fteprC£entat|bC£ Eagle River, Alaska 99577

(907) 688-2526

John J. Liska
May 26, 1983

T0: Senate State Affairs Committee
FROM: John J. Liska, Representative - District 15

SUBJECT: Proposed Legislation Re: Veteran"s Burial Allowances

Federal Statute 38 1J.S.C.907 provides for an $1,100 burial
allowance to veterans who die of a service connected disabil—
ity. At present, however, Alaskan veterans are denied the
benefit of receiving the full amount, because this provision
only applies if there 1is no State, Borough or City burial
allowance available.

Because Alaska Statute provides for a $750 burial allowance
for these veterans, recipients in Alaska receive $350 less
than the Federal law allows.

To correct this unfairness | have submitted a proposed amend—
ment to A.S.26.10.080 to restrict the State®"s funeral and
burial allowance only to those veterans not eligible for the
Fedora] Benefit.

There are two advantages: 1) Veterans will not lose their
right to the full benefit provided by Federal Law oecause of
the State"s allowance, and 2) the number of benefit payments
made by the State will be reduced as more *erans will be
eligible under the Federal Program.

I wxll appreciate your support of this amendment.



TO: John J. Liska
Representative
House of Representatives

FROM: American Legion
Department of Alaska

SUBJECT: State Burial Allowance

Under our present system, there is a $750.00 burin] allowance for all
hon~rcibly discharged veterans who were residents of the State of Alaska.
ITr er federal regulations, there is a $1,100.00 burial allowance for
th"jse veterans who died of a service connected disability, however,

this benefit is not available if there is a State, Borough or Cir,y
burial allowance available for the veteran.

In order to restore the $1,100.00 burial allowance for those veterans
who died of a service connected disability, it will require a change in
our regulations.

Under Section 26.10.080, Burial Allowance(a) after time of death add
except those veterans who died of a service connected disability.



LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM March 24, 1983

SUBJECT; Veteran®s burial allowances
(Work Order No.. 13-1101)

T0; Representative JofEn Liska

FROM: e Thomas A. Sofo/|]
Legislative Counsel

The enclosed bill draft would deny those veterans that die
as a result of a service connected disability the $750
burial allowance available under AS 26.10.080. The
rationale for suci. an amendment to the Alaska Statutes 1is
contained in 38 U.S.C. 907, a copy of which is attached to
this memo. That section already provides for a burial
allowance of $1,100 in the case of a veteran who dies of a
service connicted disability.

If you have any further questions regarding this subject,
please do not hesitate to contact me.

TAStIjb

Enclosures
127007



HB 306 FISCAL NOTE ANALYSIS

It is estimated that there would be approximately a 10% reduction
in the number of eligible applicants. The FY "84 budget request
was for $213,000, resulting in a reduction of $?1,300.



APPENDIX
CODE OF FEDERAL REGULATIONS

TITLE 38—PENSIONS, BONUSES, AND
VETERANS’ RELIEF

CHAPTER - VETERANS ADMINISTRATION

Part 3— Adjudication
As amended to March 17, 1952

SUBPART A—PENSION, COMPENSATION, AND DEPENDENCY AND
INDEMNITY COMPENSATION

Ratings And Evaluations: Service Connection

§ 3.307. Presumptive service connection for chronic, tropica! or prisoner of war
relate%l disease; wartime and service on orJJ Il?ter J%nuary 1, 1947

‘F) Gengral. Achronbc, troplcal or prisoner. of wa relﬁted_dlsease, listed in § 3.309
will be considered to have been incurred in service under the circumstances outline

In this section even thou%h there IS no gvidence of suc dlseﬁs urmg the dpenod of
service. No condition other than one listed m § 3.309(a) will be considered chronic.

[See main volume lor text of (1)J

2)  Separation from service. For the purpose of paragraph (aX3) and (4) of this
seét?on the_%%te op separation %_rom vv_art|mepse Vice WI|P?%€ (I]hepda‘e 01) (ﬂsch r)ge or
release dtfrlqg.n.war eriod, or If service c?ntmued after the war, the end of the war
%rm. lIncl:*i:.is based on service on or arter January 1,1947 the date o seﬁaratlon
" uatég dthe dale of discharge or release from the peridd of service on which the claim

[See main volume for text of (3} and (4)J

Q Di eaﬁef sgeci[}ic as 1o fO{mer priéoner* of war. The diseases listed in
§ 3. 03@5 all have become manirest to'a | egreg of 10 éJercentor more at any time
after distharge or release from active service.” (35 U.S.C. 312)

h)  Evidentiary basis. The factual beIS may be estaplished by medical evidence,
%.0 etent lay evidence ?r hoth, . eglca evidence should set forth the ph smal
indings and “sym tgmaato o%g eHute _%xaménanon witnin the aE) I|%a le ? riog.
(liasy eVidence Sholid descrine the m%te lal an {elevant acts as tg the veteran's
ham Ity observed within such geno , r]ot erely concl Ionf,,q)ase uPn (()jpmmhn.
The chronicity and_continuity ag)rs outlined In & 3.303(b) wil" be considered. The
dlseas%s liste |P.§ 3309(&? Il be acgegted as roplc, even though diagnosed as
acutT ecause of insidious (nf ption and thronic deve opment. except (1) where they
result from (ntcrcurrent cauge , Epr_ex mple,.cerepral ,.c;«mTha,ge ug to mw_r%, or
active _neP_hnns o[]acut endacardjtis due u> intcrcurrent infectiop (with, or without
Identification of the patho eqlc micro-organism): or (2) where a dis€ase (JS the result
0 ruP |Egestlon,?raco plication of Some other ¢ ﬂmﬁn not related to service.
Thus,. feukemia wjl bf accht_e as a chronic disease whether dlagnose, as acute or

' ﬂlc_ture IS clear otherW|fse, consigeration will be given as

chronic. - Unless the clinica
to whether an acute conoition Is an exacerbation of a chronic disease.
1 072
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VETERANS' BENEFITS 38 CFR
§ 3.1600

[See main volume tor text of (c) and (d)]
Disease subject to presumptive service t snnection

[See main volume for text; (a) and (b)]

sea specific as to former prisoners oi If a veteran is former
h«rofl war thdp t such was 1 Perned or det Irne for not less thané}eagrg % t%

vrng diseases ma econ?r ered service conn cted If manifest tq r
r more at any time after discharge Tor rel %ﬁe from active military, naval, or
s *1vice even though there is no record of ruch disease during service.
Jiihosis.
r' iincluding beriberi heart disease),
dysentery.
.Inthiasu.

trrt on (including optic atrophy associated with malnutrition).

1 >r nutritional deficiency.
firiris.
+ « the anxiety states.

SUBPART B—BURIAL BENEFITS
Payment of burial expenses of deceased veterans

© e ngré)é)s ayment of burral exBenses th' ﬁerm veteran includes a
N W0 urrn eriqd Peeme to be active ﬁr¥ ?va or air service
mr n 3 tihl6). period of active service upo~ which thecinimis based must

1n tje mated by drscharge or release from actu t service urn'tr conditions
thrm s onora le.

" Prrvrce connect%d death burial allowance. If a veteran dies as a result ofs
-e-Jnnnected disahility or drsabrlrtres an ?mount not to exc %% or if
A tiement is under § 3.5(c) or (d). a rate in Philippine pcoos equiva ent t0 $550) may

n.ortin the hody to the Place of purial. “Entitlement to this benefrt is ubéect t0
mmc? le further provisio s of trs sec on.and 6<TOQfi0l throu }610
‘Mnt of the service-connected d urra a ?wance isin lieu of pag/ ment 0 ar%
mt authorited under paragraph b) (c) or (f) of this sectr U.S.C.
1Nonscn|ce connected death burral Ilowanc If a veterans death | not
+ connected,.an.amount not tp exceed %00 6| | e Jtitlement Is ugdeﬁ g
-rate |nP \rpﬁrne esos Jvaent t0 ? e pal towa vete ?
il an rra pen esrnc mgtecosto rans ortngteboyto eplaceo
Entit ement Is subject to the following conditions:

£ lime ofd e veteran was in receipt of pension or comptiis*ion (o
Vrvat[ltgn)recerpt 0 mrIlhary retirement pay |(§) Have Been nEr) recelpt “of

he vr ieren has an ori *lal or reopened claim for either benefit pending at the
o} T e death, P pending

"* |n the case of an ori |naI claim there | |s suffrcrent evidence of record on the date

. veteran’s gleat e su orted an_award of compensation or pension
m\VC prjor toﬂr Qate o? eve ransdeath or P P

*In the case of a reopened claim, there |s sufficient tdErrma facie evrdfnce of

"

nce date of the veteran's death to indicat (e te that icensed WOUd have
rtrth to com ensatron or ggnsron priqr 1o . t e Veteraﬂs
PB rito confirm that t

r »Jr rrtrﬁra Heter Ines th a[ itional "ev ence PE
ave een entrt qa grror {0 dea ih? esu mitted Wh |n1 year
al allowance ilaimanl for supmission of teoon frm-

I e 0 reguest to the huri
o eHve [fthe ¢ nfrrmdntg evidence is not recervedP Hre Veterans Admin ftra
year rom date of request, the burial “allowance claim sha

.c munrcabre further provisions of this section and §6 3.1501 through 3.1610.
"1 -l0fci, S02)



38 CFR APPENDIX—REGULATIONS 974-
§ 3.1600

lSc) Deﬁth while ro erl SJJ Jalrzeﬂ If a erson dies from nonservice- connected

FS while P]rope 0S |ta ized by the Ve] ans Admrnrstratron ther IS dp%
ana owance ot to xcee $300 for the actua costof the persons unera an nar
and ana amorh or tra ortatrono the boady to the ac of Lirra
USC% [the ospitalize rso Peﬁth IS Service connected, entit ementt
burial Is unde paragra a) of this section instead of this paragraph.
[See main volume tor text of (d) and (g)J

(0 PI tor |nterment allowance. When a veteran dr sfrom non-service-C nnected
causes, $150 gor wh gre entrtlement sbased on § a} a rate |n |ne
€505 € urvz“ ntto §75 ma as a plot or |nter ent lowance. tor
nterme t allowance is'p alry o % Joer on or ent}ty Wtéo mg%rre the ex enses,

ayment to g State orpolitical sundivision thereof, see § 3.1604(c).) Entitlement
s su Ject to the following condrtrons

1) The deceased veteran is eligible for the burial allowance under paragraph (b) o
()( hf {his Section: or J paragraph (b) or

e A S g e S
g tl¥) or at trhte ¥ ISC ass %{It SHOWH ?]y of ?%? al service recorﬁi

hich In med |ca me t woul have ustrfr d <t discharge for |sab|I|t t
o iclal servrce ear ent recor sowr ta the veteran \ﬁa% dischaige or
released from se rdrsabrlrt incurred In |ne of duty will be accep
determrnrn entrtlementt the [ot"or |nterment allowance. notwithstan |n that the
Veterans Administ atror] as determyned, r\nectr 1;1 wit acarm onetary
henefits, t att isability was not |ncurre In ling of duty); and

The veteran is not buried in a national ccmcteiy or other cemetery under the
Juns)drctron o% tﬁe United gfates and Y Y

4) The applicable further provisions of this section and 8§ 3.1601 through 3.1610.
o 0 € RIS d . !

[See main volume for text of (g)]

TITLE 39
POSTAL SERVICE

CHAPTER 1- POSTAL POLICY AND DEFINITIONS
§ 101 Postal policy

Supplcmcnlary Index to Notes City of Pittsburg. Cat.. C.A.Call981, 661 F.2d
*81.

Constitutionality Vj
Preemption It |*, Preemption

Municipaltrespassordinanceexplicitlyre-

quiring United Stales pioual letter carriers to
‘A.  Conititutionility obtain express consent from residents before

The Postal Reorganization An |sce Tables crossing their lass-ns in course of mail delisery
solume). as applied to preempt municipal tres- iruerfered uStls pyntal earners' ledcral duly un-
pass ordinance that csplicitly required United der the Postal Reorganization Act [sce TaWes
Slates postal letter carriers to obiain express tplumc| to e'cliser mail efficiently and was
consent from residents before crossing their therefore unconstitutional under U.S.C.A.
lawns in the course of mail itcliscry. did not Const. Art. 6. cl. 2. U). S. v. City of Pitts burg,
stolaie U'.S.CA.ConM, Amend. 10. U' b. s. Cat. C.-VCal.lVSI. 661 b.2d 7SV



" i o
'SgZ[eSPolitical subdivisions of United

o part ol any accrued benefits wil
3ed to reimburse any political sub
sion of the United States for ex

incurred in the last sickness oi
al of any beneficiary. (Set
g))% (38 U.Ss.C. 3021(b) anc

Tt 15126, May 1. 1974)

93 Returned and canceled checks.

- the purposes of §83.1000 and
3, where the payee of a check for
::ts has died on or after the last
of the period covered by the
and the check is relumed and
ried, the amount represented by
mheck which is payable as limited
3.500(g), or any amount recovered
improper negotiation of such a
will be payable to the living
n or persons in the order of pre-
:ce listed. This does not apply to
for lump sums representing
nts withheld under §3.551(b) or
Whicp V\éill (l)ae subj§e§t Ot(c)) the
ions 1001 or .1007, as
table. ()28 688 3022)
There is no time limit for the
M filing claim, or the retroactive

i covered by the award, or the
:i receipt of evidence.

The fact that one or more per-
raving a higher order of orece-
survived the beneficiary will not
ie payment to a claimant who is
mse entitled if it is shown that

tme the claim is adjudicated
er. ons arc deceased.

;36(&@?, 126162.]961. as amended at 27
—T7.1006 |Reserved)

? an award of disability pcn-
an incompetent veteran with-

tT| Veterans Adminislration

lependents was reduced under
iltb) because of hospitalization,
tutional or domiciliary care by the
irans Administration, or an award «
disability pension, compensation or
ergency officers' retirement pay
.s discontinued under §3.557(b) bc-
.use the veteran was hospitalized by
ae United States or a political subdl-
p’sion and had an estate which
equaled or exceeded $1,500, and the
veteran dies before payment of
amounts withheld or not paid by
reason of such care, no part of such
amount will be paid to any person.
The provisions of this section are ap-
plicable to amounts withheld for peri-
ods prior to as well as subsequent to
the rating of incompetency. The term
“dies before payment" includes cases
tn wnich a check was issued and the
veteran died before negotiating the
check. (38 U.S.C. 3203(b))

139 TR 30349, Aug. 22, 1974)

$3.1008 Accrued benefit* payable to for-
llgn beneficiaries.

Th case of death of the payee of any
cheo In payment of periodic mone-
tary benefits (other than insurance
and servicemen’s indemnity) accruing
under laws administered by the Veter-
ans Administration, while the amount
thereof remains in the special deposit
account established by Pub. L. 828,
76th Congress, such amount will be
payable under section 3 of that act.
(31 U.S.C. 125) However, the acgrued
amount will be payable only If the
person on whose behalf checks were
Issued and the person claiming the ac-
crued amount nave not been guilty of
mutiny, treason, sabotage, or render-
ing assistance to an enemy of the
U’t led States or of its allies.

r2 FR 1609. Feb. 24. 1961)
§'1.1009 Personal fund* of patient*.

The provisions of this section are ap-
p'icable to gratuitous benefits deposit-
ed by the Veterans Administration
either before, on, or after December 1,
1959, In a personal funds of patients
account for an Incompetent veteran
who was Incompetent at the date of
death. Where the veteran died after
November 30, 1959:

§3.1600

(a) Eligible persons. Gratuitous
benefits yhall be paid to the living
person first listed as follows:

(1) His or her spouse, as defined in
53.1000(d)(2);

(2) His or her children (in equal
shares), as defined in 53.57 but with-
out regard to their age or marital
status:

(3) His or her dependent parents (in
equal shares) as defined in {3.59 or
the surviving parent, provided that
the parent was dependent within the
meaning of 13.250 at the date of the
veteran’s death.

(4) In all other cases, on!-’so much
may be paid as may be neceuary to re-
imburse a person who bore the ex-
pense of last sickness or burial. (See
§3.1002.) (38 U.S.C. 3202(d))

(b) Claim. Application must be filed
with the Veterans Administration
within 5 years ufter the death of the
veteran. If. howevei, any person other-
wise entitled is under legal disability
at the time of the veteran's death, the
5-year period will run front the date of
termination or removal of the legal
disability.

(1) There is no time I'mlt for the
submission of evidence.

(2) Failure to file timely claim, or a
waiver of rights, by a preferred de-
pendent will not serve to vest title Ina
person in a lower class or a claimant
for reimbursement; neither will such
failure or waiver by a person or per-
sons In a Joint class serve to increase

the amount payable to another or
others In the class.

68 1 Wik 5 S
UK. 22, 1974)

Subpart B—Burial BennfiH

Authority: 72 Stat. 1114, 1169. as amend
ed: 38 U.S.C. 210. 902-905.

g3.1600 Payment of burial expense* of de
censed veteran*.

For the purpose of payment o
burial expenses the term “veteran" in
eludes a person who died during
period deemed to be active mllltarj
naval or air service under 83.6(b)(6
The period of active sendee upo
which the claim is based must ha\
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'se treatment or care was terminat-
against medical advice or as the
%Bt of disciplinary action. (38 U.S.C.

s

902 Political subdivisions of United
States.

0 part of any accrued benefits will
ised to reimburse any political sub-
lion of the United States for ex-
;es incurred in the last sickness or
al of any beneficiary, (See
mon. (38 U.S.C. 3021(b) and

J
7. 15126, May 1. 1974)

03 Returned nnd canceled checks.

' the purposes of 8§83 1000 and
3, where the payee of a check lor
r'its has died on or after the last
of the period covered by the
.. and the check is returned and
ded, the amour., represented by
eheck which is payable as limited
3.500(b). or any amount recovered
Improper negotiation of such a
a will be payable to the living
n or persons in the order of pre-
-ce listed. This does not apply to
es for lump sums representing
nts withheld under §3.551(b) or
7 which will be subject to the
eions of §3.1001 or §3.1007, as
table. (38 U.S.C. 30221
There Is no time limit for the
Cxf filing claim, or the retroactive
1 covered by the award, or the
A receipt of evidence.
The fact that one or more per-
.-.aving a higher order of proice-
survived the beneficiary will not
de payment to a claimant who is
vise entitled if it is shown that
. time the claim is adjudicated
srsons arc deceased.

53608ecFeP 1291%2%961, as amended at 27
M—3.1006 IResened]

Hospilolircd incompetent veter-

-« an award of disability pen-
*an incompetent veteran with-

%3-Kbhb

Chapter =—Veterans Administration

out dependents was reduced under
83.551(b) because of hospitalization,
institutional or domiciliary care by the
Veterans Administration, or an award
of disability pension, compensation or
emergency officers' retirement pay
was discontinued under §3.557(b) be-
cause the veteran was hospitalized by
the United States or a political subdi-
vision and had an estate which
equaled or exceeded $1,500, and the
veteran dies before payment of
amounts withheld or not paid by
reason of such care, no part of such
amount will be paid to any person.
The provisions of this section are ap-
plicable to amounts withheld for peri-
ods prior to as well as subsequent to
the rating of Incompetence. The term
"dies before payment" includes cases
"\ which a check was issued and the

oteran died before negotiating the
Jheck. (38 U.S.C. 3203(b))

139 FR 30349, Aug. 22. 19741

§3.100$ Accrued benefits pnynble to for-
eign beneficiaries.

In case of death of the payee of any
check in payment of periodic mone-
tary benefits (other than Insurance
and servicemen's Indemnity) accruing

under laws administered b.v v.he Veter-

ans Administration, whlie ths amount
thereof remains in the special deposit
account established by Pub. L. 828.

76th Congress, such amount will be

payable under section 3 of that act.

(31 U.S.C. 125) However, the accrued

§3.1600

(a) Eligible persons. Gratuitous
benefits shall be paid to the living
person firstlisted as follows:

(1) His or her spouse, as defined in
§3.1000(d)(1);

(2) His or her children (in equal
shares), as defined in 83.57 but with-
out regard to their age or marital
status;

(3) His or her dependent parents (In
equal shares) as defined In §3.59 or
the surviving parent, provided that
the parent was dependent within the
meaning of §3.250 at the date of the
veteran’s death.

(4) In all other cases, only so much
may be paid as rr.ay be necessary to re-
imburse a person who bore the ex-
pense of last sickness or burial. (See
§3.1002.) (38 U.S.C. 3202(d))

(b) Claim. Application must be filed

with the Veterans Administration
within 5 years after the death of the
vet°ran. If. however, any person other-
wise entitled Is under legal disability
at the time of the veteran's death, the
5-year period will run from the date of
termination or removal of the legal
dlsablllt%_

1) here is no time limit for the
submission of evidence.

(2; Failure to file timely claim, or a
waiver of rights, by a preferred de-
icndent will not serve to vest title in a
person in a lower class or a claimant
for reimbursement; neither will such
failure or waiver by a person or per-
sons in a joint class serve to Increase
the amount payable to another or
others in the class.

amount will be payable only If the - ; ] i
ki o thk v sl s, i oy 805 Tk T A
crued amount have not been guilty of Aug

mutiny, treason, sabotage, or render-

ing assistance |+ an enemy of the
United States or of )lts ai.Mes.

126 FR 1609, Feb. 24. 1B oil
§3.1009 Pen nai funds of patient*.

The provisions of this section are ap-
plicable to gratuitous benefits deposit-
ed by the Veterans Administration
either before, on, or after December 1.

Subpart B—Burial Benefit*

Adthmuéy 272 Stat. 1114, 1169. ns amend-

ed: 38 U.S.C. 210. 902-90s5.

83.1600 Payment of burial cxpr ises of de-
ceased veteran*.

For the purpose of payment of
burial expenses the term “veteran” in-
1959, in a personal funds of patients %Ieur(ljgfj Seé)r%resdonmwgl: a%It?\(,je drﬂrlwt% a
account for an Incompetent veK-ran  paya1 or air service under §36(b)(f¥)
who was incompetent at the date of

. The period of active service upon
death. Where the veteran died after .\, hich the claim is based must have
November 30, 1959:
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§3.1600

been terminated by discharge or re-
lease from active service under condi-
tions other than dishonorable.

(a) Service-connected death burial
allowance. If a veteran dies as a result
of a service-connected disability or dis-
abilities, an amount not to exceed
S1,100 (or if entitlement is under §3.8
(c) or (d), a rate in Philippine pesos
equivalent to $550) may be paid
toward the veteran’s funeral and
burial expenses including the cost of
transporting the body to the place of
burial. Entitlement to this benefit is
subject to the applicable further provi-
sions of this section and 8§ 3.1601
through; 3.1610. Payment of the serv-
ice-connected death burial allowance is
in lieu of payment of any benefit au-
thorized; under paragraph (b) (c) or (f)
of this section. <38 U.S.C. 907)

(b)  Nonservice- connectcd death
burial allowance. If a veteran’s death
is not sendee connected, an amount
not to exceed $300 (or if entitlement is
under §83.8 (c) or <d), a rate in Philip-
pine pesos equivalent to $150) may be
paid tov.-ard the veteran’s funeral and
burial expenses including the cost of
transporting the body to the place of
burial. Entitlement is subject to the
following conditions:

(1) At the time of death the veteran
was In receipt of pension  compensa-
tion tor but for the receipt of military
retirement pay would have been in re-
ceipt of compensation); or

(2) The veteran has an original or re-
opened claim for either benefit pend-
ing at the time of the veteran's death,
and

(i) In the case of an original claim
there is sufficient evidence of record
on the date of the veteran’s death to
have supported an award of compensa-
tion or pension effective prior to the
date of the veteran's death, or

(H)
there is sufficient prima facie evidence
of record on the date of the veteran's
death to indicate that the deceased
would have been entitled to compensa-
tion or pension prior to date of death.
If the Veterans Administration deter-
mines that additional evidence is
needed to confirm that the deceased
would have been entitled prior to
death, if shall be submitted within I
year from date of request to the burial

In the case of a reopened claim,

Title 38— Pensions, Bonuses, and Veterans' Relief

allowance claimant for submission of
the confirming evidence. If the con-
firming evidence is not received by the
Veterans Administration within 1 year
from date of request, the burlaj allow-
ance claim shall be disallowed; rind

(3) The applicable further provisions
of this section and 553.1601 through
3.1610. <38 U.S.C. 210(c), 902)

<c) Death while property hospital-
ized. If a person dies from nonservice-
connected causes mwhile properly hospi-
talized by the Veterans Administra-
tion, there is payable an allowance not
to exceed S300 for the actual cost of
the person's funeral and burial, and an
additional amount far transportation
of the body to the place of burial. (38
U.S.C. 903(a)). (If the hospitalized per-
son’s death is service connected, enti-
tlemp ,t to burial benefits falls under
parr graph (a) of this section instead
c.this paragraph.)

(d) Determinations. Where a claim
for burial allowance would be or has
been disallowed because the service de-
parfment holds that the disability was
ro . incurred in line of duty and cvi-
dt ce is submitted which permits a
dii.erent finding, the decision of the
service department is not binding and
the Veterans Administration will de-
termine line of duty. The burden of
proof will rest upon the claimant.

(e) Persons not included. Except as
provided in §3.1605(c) burial allow-
ance is not payable in the following
cases:

(1)A discharged or rejected draf.’ee
or selectee.

(2) Amember of the National Guard
who reported to camp in answer to the
President's call for World War | or
World War Il service, but who. when
medically examined was not finally ac-
cepted for active military service.

(3) An alien who does not come
within the purview' of 53.7(b).

(4) Philippine Scouts enlisted on or
after October 6, 1945, under section 14.
Pub. L. 190, 79th Congress.

(5) Temporary members of the Coast
Guard Reserve.

(f) Plot or interment allowance.
When a veteran dies from non-service-
connected causes. S150 (or where enti-
tlement is based on 53.8(c) or <d), a
rate in Philippine pesos equivalent to
S75) may be paid as a plot or inter-
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allowance claimant for submission of
the confirming evidence. If the con-
firming evidence is not received by the
Veterans Administration within 1 year
from date of request, the burial allow-
ance claim shall be disallowed; and

(3?1 The applicable further provisions
of this section and §83.1601 through
3.1610. (38 U.S.C. 210(C), 902)

(c) Death while properly hospital-
ized. If a person dies from nonservice-
connected causes while oroperly hospi-
talized 'jy the Veterans Administra-
tion. there is payable an allowance not
*0 exceed S300 for the actual cost of
the person’ funeral and burial, and an
additional amount for transportation
rf the body t- the place of burial. (38
”.S.C. 903(a)). (If the hospitalized per-
.on’s death is service connected, enti-
cement to burial benefits falls under
;'fagﬁgsr%par}aéar)ap%f.)thls section instead

a) Determinations. Where a claim
or burial allowance would be or has
een disallowed because the service de-
artment holds that the disability was
ot incurred in line of duty and evi-
incc is submitted which permits a
ifferent finding, the decision of the
prvice department is not binding and
he Veterans Administration will de-
mrmine line of duty. The burden of
«0of will rest upon the claimant.

e) Persons not included. Except as
eovided in 13.1605(c) burial allow-
L8 is not payable in the following

1g A discharged or rejected draftee
sélectee.
2) A member of the National Guard
o reported to camp in answer to the
csldent’s call for World War | or
~rid War Il service, but who, when
edically examined was not finally ac-
v.ed for active military service.
3) An alien who does not come
nin the purview of §3.7(b).
Ir) Philippine Scouts enlisted on or
:r October 6. 1945. under section 14.
k L. 190, 79th Congress.
; Temporary members of the Coast
ord Reserve.
Plot or interment allowance.

*n a veteran dies from non-service-
-c-cted causes. S150 (or where enti-
**nt is based on §3.8(c) or (d), a

:n Philippine pesos equivalent to

may be paid as a plot or inter-

Chapter I—Veteran* Administration

enent allowance. The plot or interment
allowance is payable to the person or
vntiti' who incurred the expenses. (For
paymunt to a State or political subdivi-
sion thereof, see §3.1604(0.) Entitle-
ment is subject to the following condi-
tions:

ml) The deceased veteran is eligible
for the burial allowance under para-
graph (b) or (c) of this section; or

(2) The veteran either served during

period of war or was disci .arged from
Hie active military, naval, or air serv-
i-ji for a disability incurred or aggra-
vated in line of duty (or at time of dis-
charge has such a disability, shown by
Official sendee records, which in medi-
r.l judgment would have justified a
hscharge for disability; the official
eervice department record showing
«.hat the veteran was discharged or re-
leased from sendee for disability in-
curred in line of duty will be accepted

.or determining entitlement to the
clot or interment allowance notwith-
standing that the Veterans Adminis-
*ation has determined, in connection
with a claim for monetary benefits,
fhat the disability was not incurred in
line of duty); and

(3) The veteran is not buried in ana-
tional cemetery or ofh°>- ‘eer-etery
under the jurisdiction of *  United
States; and

(4) The applicable fur* ner provisions
01 this section and §83.1601 through
3.1610. (38 U.S.C. 903(b))

(9) Transportation

expenses for
burial in national cemetery. Where a
veteran dies as the result of a service-
connected disability, or at the time of
death was In receipt of disability com-
pensation (or but for the receipt of
military retired pay or non-service-
connected disability pension would
have been entitled to disability com-
perv atlon at time of death) there is
payvole, in addition to the burial al-
iowa-.ce (either S300 or S1,100 if cause

§3.1601

able under this paragraph are subject
to the limitations set forth in 8§ 3.1604
and 3.1606.

t26 FR 1620. Feb. 24.1961, as amended at 44
FR 22721, Apr. 17, 1979; 47 FR 11012, Mar.
15. 1982)

cross Rererences: Definitions; veterans
See §3.1(d). Protection; burial allowance.
See {3.954.

§3.1601 Claims and evidence.

(@) Claims. Claims for reimburse-
ment or direct payment of burial and
funeral expenses, transportation of
the body, and plot or interment allow-
ance, must be received by the Veter-
ans’ Administration within 2 years
after the pe.iuanent burial or crema-
tion of the body. Where the burial al-
lowance was not payable at the death
of the veteran because of the nature
of his (or her) discharge from service,
but after his (or her) death the dis-
charge has been corrected by compe-
tent authority so as to reflect a dis-
charge under conditions other than
dishonorable, claim may be filed
within 2 years from date of correction
of the discharge. (38 U.S.C. 904).

(1) Claims for burial allowance may
be executed by:

(1) The funeral director, if entire bill
or any balance is unpaid (if unpaid bill
is under $300 only amount of unpaid
balance will be payable to the funeral
director); or

(i) The individual whose personal
funds were used to pay burial, funeral,
and transportation expenses; or

(ill) The executor or administrator
of the estate of the veteran or the
estate of the person who paid the ex-
penses of the veteran’s burial or pro-
\ided such services. If no executor or
i.dministrator has been appointed
then by some person acting for such
estate who will make distribution of
the burial allowance to the person or

of death was service connected), an ad-
ditional amount for payment of the
cost of transporting the body to a na-
tional cemetery for burial. This
amount may not exceed the cost of
transporting the body from the veter-
an’s place of death to the national
cemetery nearest the veteran's last
place of residence in which burial
space is available. The amounts pay-

273

persons entitled wder the laws gov-
erning the distribution of interstate
estates in the State of the decedent’s
personal domicile.

(2) Claims for the plot or interment
allowance (except for claims filed by a
State or an agency or political subdivi-
sion there. f. under §3.1604(d)) may be
executed by:



§3.1602

(i) The funeral director, if he (or
she) provided the plot or interment
services, or advanced funds to pay for
them, and if the entire bill for such or
any balance thereof is unpaid (if
unpaid balance is less than $150 only
the amount of the unpaid balance
thereof will be payable to the funeral
director); or

(i) The person(s) whose personal
funds were used to defray the cost of
the plot or interment expenses; or

(lin) The person or entity from whom
the plot was purchased or who pro-
vided interment services if the till for
such is unpaid in whole or in part. An
unpaid bill for a plot will take prece-
dence in payment of the plot or inter-
ment allowance over an unpaid bill for
other interment expenses or a claim
for reimbursement for such expenses.
Any remaining balance of the $150 al-
lowance may then be applied to inter-
ment expenses; or

(Iv) The executor o: :Iministrator of
the estate of the veteian or the estate
of the person who bore the expense of
the plot or interment expenses. If no
executor or administrator has been ap-
pointed, claim for the plot or inter-
ment allowance may be filed as pro-
vided in paragraph (aXIXill) of this
section for the burial allowance.

(3) For the purposes of the plot and
interment allowance "plot" or "burial
plot" means the final disposal site of
the remains, whether it is a grave,
mausoleum vault, columbarium niche,
or other similar place. Interment ex-
penses are those costs associated with
the final disposition of the remains
and are not confined to the acts "-ne
within the burial grounds but may in-
clude the removal of bodies for burial
or interment.

(b) Supporting evidence. Evidence
required to complete a claim for the
burial allowance and the plot or inter-
ment allowance, when payable, (In-
cluding a reopened claim filed within
the 2-year period) must be submitted
within 1 year from date of the Veter-
ans Administration request for such
evidence. In addition to the proper
claim form the claimant other than a

§3.1604(d) claimant is required to
submit;
(1) Statement of account. Preferably

on funeral director's or cemetery

Title 38—Pensions, Bonuses, and Veterans' Relief

owner's billhead snowing name of the
deceased veteran, the plot or inter-
ment costs, and the nature and cost of
services rendered, and unpaid balance.

(2) Receipted bills. Must show by
whom payment was made and show re-
ceipt by a person acting foi the funer-
al director or cemetery owner.

(3) Proof of death. In accordance
with §3.211.

(4) Waivers from all other distribu-
tees. Where expenses of a veteran’
burial, funeral, plot, interment and
transportation were paid from funds
of the veteran's estate or some other
deceased person's estate and the iden-
tity and right of all persons Toshare in
that estate have been establl shed, pay-
ment may be made to one tieir upon
unconditional written consent of all
other heirs.

(38 FR 30106, Nov, 1, 1973, as amended at 41
FR 38771. Sept. 13 1970; 44 FR 22722. Apr.
17, 1979; 44 FR 58710. Oct. 11, 1979)

63.1602 Special conditions governing pay-
ments.p g g pay

() Two or more persons expended
funds. If two or more persons have
paid from their personal funds toward
the burial, funeral, plot, Interment
and transportation expenses, the
burial and plot or interment allowance
will be divided among such persons In
accordance with the proportionate
share paid by each, unless waiver is ex-
ecuted in favor of one of such persons
by the other person or persons in-
volved. The person in whose favor pay-
ment is wa.ved will not be allowed a
sum greater than that which was paid
by such persen. (Sec §3.1601(a)(3).)

(b) Person who performed services. A
person who serformed burial, funeral,
and transportation sendees or fur-
nished the burial plot will have prior-
ity over claims of persons whose per-
sonal funds were expended.

(c) Partial payment. Where partial
payment of the expenses of the burial,
funeral and transportation of the body
arc made from funds of the veteran's
estate and the balance from the per-
sonal funds of another person, the
claim of the other person has priority.

(d) Escheat No payment of burial al-
lowance or plot or Interment allow-
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er's billhead showing name of the
ased veteran, the plot or inter-
: costs, and the nature and cost of
ces rendered, and unpaid balance.
Receipted bills. Musi; show by
:n payment was made and show re-
by a person acting for the funer-

Chrpter I—Veterans Administration

the beneficiary even though the orga-
ntv nization issuing the contract or policy
cheat. retains an option to make payment
PLER 1621 Feb 24. 1961. a me&d]d t3§ direct to the person rendering burial
-r.lﬂ%()l&?. hOV. 1 11]971?: %11 Eﬁ 3 91 gept. and funeral services. )

‘0761 (2) The provisions of this paragraph

. . . do not apply to contributions or pay-
503 Unclaimed bodies. ments on the burial and funeral ex-

will.be made where it would es-

rector or cemetery owner.

Proof of death. In accordance
53.211.

Waivers from all other distribu-
Where expenses of a veteran's
tl. funeral, plot. Interment and
eportation were paid from funds
‘e veteran's estate or some other
-sed person's estate and the iden-
end right of all persons to share In
estate have been established, pay-
tnay be made to one heir upon

;ditional written consent of all
*heirs.

Cthe body of a deceased veteran is
«idaimed, there being no relatives or
i-.mds to claim the body, the amount

ovided for burial and plot or inter-
. -nt allowance will be available for
it* burial upon receipt oi’ a claim ac-
ompanied by a statement showing
,;tat efforts were made to locate rela-
tes or friends. The question of es-
:ieat of any part of such deceased vet-

«an’s estate is not a factor In such a

vim. Burial allowance nty be au-

".orized for cost of disinterment and
.-burial of unclaimed remains origi-

penses which are made for humanitar-
ian reasons if the organization making
the contribution or payment is under
no legal obligation to do so.

(b Payment by Federal agency. (1)
Where a veteran dies while in employ-
ment covered »* the United States
Employees” Compensation Act, as
amended, or other similar laws specifi-
cally providing for payment of the ex-
penses of funeral, transportation, and
interment out of Federal funds, burial
allowance will not be authorized by

th(ez;/eterans Administration.

tlly accorded pauper burial but not A provisic

;. 30106, Nov. 1. 1973. as amended at 41
*71. Sept. 13. 1976: 44 FR 22722, Apr.
44 FR 58710. Oct 11. 1979]

«2 Special conditions governing pay-
emis

Two or more persons expended
. If two or more persons have
:om their personal funds toward
JUrial, funeral, plot, interment
transportation expenses, the
and plot or interment allowance
¢ divided among such persons in
iance with the proportionate
paid by each, unless waiver is ex-
. in favor of one of such persons

other person or persons In-
. The person in whose favor pay-
I* waived will not be allowed a
reater than that which was paid

o 3 FR 30061 8% 1, 1073) !

mInitial expenses of a burial in a pot-
or's field. Burial in a prison cemetery
.»not considered a pauper burial.

regulation permitting the application
of funds due or accrued to the credit
of the deceased toward the expenses

of funeral, transportation and inter-

.vft*nent (such as Social Security bene-

2.1601 Payments from nor.-\"'oruns Acr®
ministration sources.

ia) Contributions or payments by

mblic or private on.dnizations. When

~~7?ntnEut.ions or payments on Lhe?

wﬁ@l m have been made bv_a
o} dte 6y 8F palitieal: supthva-
ion of the United States or of a State,
:r the employer of the deceased vet*;.-
:n only the difference between the_
ent.fre burial expenses and the amount
mid thereon by any of these agencies.
or organizations, .not to exceed S300
'33.100 if death was service connects
dL will be authorized. Contributions

fit]). as distinguished from a provision
specifically prescribing a definite al-
lowancc for such purpose, will not bar
payment of the burial allowance. In
such cases only the difference between
the total burial expense and the

OMRAN BRI 1EEeRD KRR iH D PLY-

thlgnér)“melBurial allowance Is not payable
for deaths in active service, or during
the duty periods set forth in §3.6. or
for ->ther deaths where the cost of
bu. > and transportation is paid by
the rvicedepartment

(c> Payment of plot or interment al-
lowance by public or private organiza-
tion except as provided f.r by para-
graph <d) of this section. Where any
part of the plot or Interment expenses
have been paid or assumed 1y a State,
any agency or political subdivision of a
State, or the employer of the deceased
veteran, or.iy the difference between
the total amount of such expenses and

ment. i . the amount paid or assumed by any cf
?B A contract or policy which pro- these agencies or organizations, not to

vides for payment at death of a speci- exceed S150, will be authorized.
fied amount to a designated benefici- (d) Payment of the plot or interment
ary other than the person rendering allowance lo a Stale or political subdi-

burial and funeral services will not oIr  vision thereof—(1) Conditions war-
payment of the burial allowance 10

.7 person. (See §3.1601(a)(3).)
5rrson who performed services. A
" who performed burial, funeral,
r.msportatlon sendees or fur*
the burial plot will have prior-
mr claims of persons whose per-
unds were expended.
Brtial payment Where partial
nt of the expenses of the burial.
mand transportation of the body
de from funds of the veteran’s
and the balance from the per-
:zincis of another person, the
: the other person has priority.
cheat No payment of burial ai-
* or plot or interment allow-

or payments by any other public or
private organization such as a lodge,
union, fraternal or beneficial organiza-
tion, society, burial association or in-
surance company, will bar payment of
the burial allowance if such allowance
would revert to the funds of 3’ich or-
ganization or would discharge such or-
ganisation's obligation without pay-
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ranting payment. All of the following
conditions must be met:

(1) The plot or interment allowance
is payable based on the service of the
deceased veteran. See §3.1600.

(il) The deceased veteran is buried in
a cemetery or a section thereof which

used solely for the Interment of per-
sons eligible for burial in a national
cemetery.

(Hi) The cemetery or the section
thereof where the veteran is buried is
owned by the State, or an agency or
political subdivision of the State
claiming the plot or interment allow-
ance.

(iv) No charge is made by the State,
or an agency or political subdivision of
the State for the cost of the plot or in-
terment.

<) The vds.-an was buried on or
after October 1, 1978.

(2) Claims. A claim for payment
under this paragraph shall be execut-
ed by a State, or an agency or political
subdivision of a State on a claim form
prescribed by the Veterans Adminis-
tration. Such claim must be received
by the Veterans Administration within
2 years after the permanent burial or
cremation of the body. Where the
burial allowance was not payable at
the death of the veteran because of
the nature of the veteran's discharge
from service, but after the veteran's
death the veteran's discharge was cor-
rected by competent authority so as to
reflect a discharge under conditions
other than dishonorable, claim may be
filed within 2 years from the date of
correction of the discharge.

(3 Amount of the allowance. A State
or an agency or political subdivision of
a State entitled to payment under this
paragraph shall be paid the sum of
$150 as a plot or interment allowance
without regard to the acutal cost of
the plot or Interment.

01) Priority o/payment A claim filed
under this ppragraph shall take prece-
dence In payment of the plot or inter-
ment allowance over any claim filed
for the plot or interment allowance
under §3.1G01<a)(2>. (38 U.S.C. 903(b).

[26 PR 1621. Feb. 24. 1961. os nmended at 29
FR 9537. July 14. 1964: 38 FR 30107. Nov. 1.
1973; 44 FR 22722, Apr. 17. 1979: 44 FR
58710, Oct. 11. 1979)
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63.1605 Death while traveling under prior

authorization or while hospitalized by
the Veterans Administration.

An amount may be paid not to-
exceed the amount payable under
§3.1600 for the funeral, burial, plot, or
interment expenses of a person who
dies while in a hospital, domiciliary, or
nursing home to which he or she was
properly admitted under authority of
the Veterans’ Administration. In addi-
tion. the cost of transporting the body
to the place of burial may be author-
ized. The amount payable under this
section is subject to the limitations set
forth in paragraph (b) of this section,
and §§ 3.1604 and 3.1606.

(a) Death enroutc. When a veteran
while traveling under proper prior au-
thorization and at Veterans’ Adminu.
tration expense to or from a specified
place for the purpose of:

(1) Examination: or

(2) Treatment: or

(3) Care

dies enroute, burial, funeral, plot, in-
terment. and transportation expenses
will be allowed as though death oc-
curred while properly hospitalized by
the Veterans" Administration. Hospi-
talization in the Philippines under 38
U.S.C. 631, 632, and 633 does not meet
the requirements of this section.

(b) Transportation. Except for re-
tired persons hospitalized under sec-
tion 5 of Executive Order 10122 (15
FR 2173; 3 CFR 1950 Supp.) issued
pursuant to Pub. L. 351, 81st Congress,
and not as Veterans’ Administration
beneficiaries, the cost oi transporta-
tion of the body to the place of burial
In addition to the burial and plot or In-
terment allowance will be provided by
the Veterans* Administration where
death occurs:

(1) Within a State or the Canal Zone
(38 U.S.C. 101 (20)) while the veteran
Is hospitalized by the Veterans' Ad-
ministration and the body Is buried in
a State or the Canal Zone: or

(2) While hospitalized within but
burial is to be outside of a State or the
Canal Zone, except that cost of trans-
portation of the body will be author-
ized only from place of death to port
of embarkation, or to border limits of
United Stales where burial Is in
Canada or Mexico.

276
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r the circumstances in each
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idstone or marker for place-
ional cemetery in connection
jf the deceased individual,
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to request the headstone or
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Code of Federal Regulation!

Jlend .tones, etc.. see 35 CFR 1.630 et *q.

8 907. Death from service-connected disability

In any case in which a veteran dies as the result of a service-con-
nected disability or disabilities, the Administrator, upon the request
of the survivors of such veteran, shall pay the burial and funeral
expenses incurred in connection with the death of the veteran in an
amount not exceeding the greater of (1) $1,100, or (2) the amount
authorized to be paid under section 8134(a) of title 5 in the case of
a Federal employee whose death occurs as the result of an injury
sustained in the performance of duty. Funeral and burial benefit
provided under this section shall be in lieu of any benefits autho-
rized under sections 902 and 903(a)(1) and (b) of this title.

Added Pub.L. 93-43, 8 5(a)(2), June 18, 1973, 87 Stat. 80, and
amended Pub.L. 95-479, Title Ill, 8 303(c), Oct. 18, 1978, 92 Stat.
15G5.

Hlatorlcal Rote

or0 amenamens 'L, 95479 ac (li:er(ljt mlny|| pr|estcr|be and ptulllllablol(n) tbef

ederal “lleglater. xee aectlhin 10(c) o

,rt]ge ﬁéte%tfcregé”(]g) 410 or"(2)" foflwr- Puli.L. 93-43. act nut aa a note under arc-
' ||nn 908 nf this title.

Amendment Byl nbL 05179 "effective .. Legislative Klalory. For leglclatlve
<lcl. I, [[i7b\ are aec'ion 401 of Tub.L lllNgtnry and purgoae of Pubé 0 43 are
*
4f9 Isletnglét bn a note under xectlon 311 1 See nlao PubL 05-474) 1978 Ug
Code Cong, and Adm.Xewa, p. 3485.
Section effective Sept.

1. 1973, nr auch exrllor dnte na the Preal-

Code of roderal Regulation!

Ser,Ice-connected death, are 38 CFR 3.303 et aeq.

8 908 Transportation ot deceased veteran to a national
cemetery

Where a veteran dies as the result of a service-connected disabili-
ty. or is in receipt of (but for the receipt of retirement pay or pen-
sion under this title would have been entitled to) disability compcn-
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IV. Analysis of SCSCSHB 323 (State Affairs)

Three thousand is needed to initially design and print
applications and the permanent 1.D. card and to order enough
laminating jackets for the fiscal year. Each subsequent fiscal
year we will have the cost of additional laminating jackets.

The equipment cost is for three laminating machines; one for the
Public Services Counter in Anchorage, one for Fairbanks, and one
for Juneau. The travel expenditure is for the Records
Licensing Supervisor to go to Anchorage and Fairbanks and
instruct the counter employees.

According to data received from the Department of Labor and the
Committee for Older Alaskans, the percentage rate of senior
citizens in oi.:r state is fairly stable from year to year.

Using FY 82 as the base, it is estimated that there will be a
six percent increase in resident sales every year. It is also
estimated that three percent of the resident sales are sold to
residents sixty years or older.

We are recommending that this bill be amended to include an
effective date of January 1, 1984, because license changes
traditionally take place at the beginning of a calendar year.

IT implemented in the middle of the year, some licensees who
could be eligible would have already purchased their license and
it wouldn"t be fair to them. Middle of the year implementation
would also require special printing and mailing costs. Time is
also needed to properly inform the public of the new law so that
all who are eligible can apply.

Assuming that the bill goes into effect 1/1/84, there will be no
effect in FY 83. There will be losses to both the Sport Fish
and Game Funds in each subsequent fiscal year. FY 84 has a much
smaller loss because only half of the fiscal year will be
effected.
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SCS CS HB 323 (SA)

The 1980 Census shaved 19,640 Alaskans ages 60 and over. It also shaved
32,260 Alaskans 55 and over. Assuming the age spread is even, 2524
Alaskans will reach age 60 each year between 1980 and 1985. Population
estimates adding the Alaskans reaching 60 and an overall 5% population
gravth would be as follows:

FY 84 28,573
FY 85 31,223
FY 86 33,873

Using a conservative estimate, assume that 15% of the population fishes
and 11% hunts, we would forego the following revenue:

Sport Fish Game

$10 license $12. license
FY 84 42.9 37.7
FY 85 46.8 41.2

FY 86 50.8 447
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Hie 1980 Cer-sus showed 19,640 Alaskans ages 60 and over. It also shewed
32,260 Alaskans aged 55 and ever. Assuming the age spread is even, 2524
Alaskans will reach age 60 each year between 1980 and 1985. Population
estimates adding the Alaskans reaching 60 and an overall 51 population
growth would bo as follows:

FY 84 28,573
FY 85 31,223
FY 86 33,873

Using a conservative estimate, assume that 151 of the population fishes
and 11% hunts, we would forego the following revenue.

Game

$12”Micense
FY 84 42.9 31.7
FY 85 46.8 41.2

FY 86 50.8 44.7
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Thewee thosard 1s needed 1o Initiallly  design ardprint applications
ad tre permrarent 1.D. card ad 1o order aough lamirating Jadets  for
e fiscal year: E=ooh subsequent fiscal year, v Wil Feve the cost of
additical  laminating Jackets  The eqUiprent onst 1s for thwee larirat:
ing mechines one for the Publlic Services Countr in Actorage ae for
Fairbanks ad ae for Jueau  Tre oad opaditire 1s for the Records
1 licensing Supervisor 1o o to Adtorage ard Fairberks ard Instice the
courmter enployees

According 1o dema received fiom the Depastnent of Lebor ard the
Coeralitise for- Ollder Alaskans the percertage rate of senior citirers

as state Is fairly steble fronyear 1o year:

Using FY 82 as tte base 1t Is estnated ttat there will be a six

percent incresse N resident salles every yep-. It Is allso estinated thex
thwee percent of the resident sales awe sold 1o residenTts sixty years or
older:

W zwe recommading thatthis bill be anecded toinclude an effec
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of tre year; sare licersees wo coulld be eligible would Fae allveedy
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require special printing ard mailing costs.  Tine Is allso reeded 1o
properiy Inform the publlic of the rew lavso thex alll wWo ase eligible
can spply:

Assuming taEr de bill goes o effect 1/1/84, there will be ro
effect in FY 83. Trese willl be Icsses t© both e Soor e Fish ad Gae
Fuds In eech subsequentc fiscal year: FY 84 bFes i muoh staller lacss
because anly Falf of tte fiscal yean will e effected




Gross & Burke
A PROFESSIONAL CORPORATION
A2A NORTH franklin street

AVRUM M.GROSS JUNEAU. ALASKA 99801
SUSAN A.BURKE
March 22, 1983
MEMORANDUM
T0: Honorable Mitch Abood

Chairman, House State Affairs Committee

FROM: Susan A. Burke Sﬂg

RE: Residency Requirements

You have asked me to review the Alaska statutes that
presently impose residency requirements and to recommend to
the Committee the amendment or repeal of those residency re—
quirements that more than likely would be held unconstitutional
if challenged in court. You have also asked me to draft a
statute defining "bona fide" residence. That draft is
attached, along with comments.

In reviewing the residency requirements imposed under
current law, | was primarily concerned with two questions -
first, whether it is constitutionally permissible to impose
any kind of residency requirement having the effect of
excluding nonresidents, and second where the statute imposes
a durational residency requirement longer than 30 days,

whether the period of residency specified is within



constitutional limits.-~ The statutes which contain resi—
dency provisions fall into several broad subject matter
categories. Attached is a chart prepared by the Department
of Law which lists all of the statutes containing residency
requirements, with the statutes organized according to
subject matter. The chart also includes an assessment of
the constitutional problems, if any, presented by each
statute. Rather than duplicate this work, 1 have used this
chart as the basis for my review. The review will discuss
the statutes listed in each subject matter category in the
chart prepared by the Department of Law.

I . Residency Requirements for Eligibility to Hold

Public Office

The durational residency requirements established for public
office holding range from six months in the case of magistrates
(AS 22.15.160(b)) to 10 years for members of the Judicial
Qualifications Commission (Alaska Const, art 1V, sec. 10;

AS 22.30.010). Durational residency requirements for public

1/ In general, a person is entitled to claim residency
in Alaska if the person is physically present in the state
with the intent to remain here indefinitely and make a home
here. With rjire exceptions, a durational residency require—
ment will be valid only if it used as a way of testing whether
the person actually has the necessary "residential"” intent.
For some programs, like welfare or medical care, and for
fundamental rights such as voting, the state may impose
only the shortest durational period necessary to make
residency determinations. This period has been held to be
no more than 30 days for voting and welfare. For other
programs, as discussed below, a longer period of residency
is permissible to require.



office holding have been challenged both in Alaska and
elsewhere.- ~ These durational residency requirements

have almost universally been upheld (even fairly lengthy
ones), on the theory that they are a legitimate way to
measure whether a person has sufficient knowledge of local
problems and concerns to be qualified for public office and
to insure that the voters have had a sufficient period of
time in which to become familiar with the candidate. This
same rationale would apply with equal force to durational
residency requirements imposed for eligibility to serve

on certain boards and commissions. While some questions

la/ Gilbert v. State, 526 P.2d 1131 (Alaska 1974);
Chimento v. Start/ 414 U.S. 802 (1973).



might be raised as to the reasonableness of the length of
residency required in a particular instance, it is probable that
none would be struck down if challenged. I do not recommend
that any amendments be made to these statutes.

Il1. Residency Requirements for Occupantional Licensing

With only a few exceptions, | agree with the conclusions
contained in the Department of Law"s survey as to the serious
constitutional problems presented by the statutes which re—
quire persons to be residents in order to be licensed to engage
in certain professions. The recent Alaska Supreme Court de—
cision in Noll v. Alaska Bar Association, 649 P.2d 241 (Alaska
1982) , makes it almost certain that these requirements would
be struck down if challenged. Close review of the statutes,
however, suggests that in some instances, the residency re—
quirements may have been prompted by perfectly legitimate con—
cerns - such as the difficulty or added expense of disciplining
nonresident practitioners. Further, it appears that 1in sone
instances residency requirements may have been imposed as a
"quick" way of insuring that persons who practiced certain pro—
fessions in the state had some degree of "local" knowledge.
After Noll, it seems likely that even though these are legiti—
mate problems, they may not be solved by simply barring non-—
residents from licen.rure. By the same token, there may be ways
of dealing with these problems that do not raise constitutional
questions. For instance, 1in the case of disciplining non—

residents, a higher fee could be charged to nonresidents to



offset additional costs that may be associated with disciplining
nonresidents. "Local knowledge" concerns could be addressed
through additional testing procedures. In any event, despite
the serious constitutional problems with these statutes, it
may be undesirable simply to repeal the residency requirements
without providing solutions to whatever problems may be
posed by granting licenses to nonresidents. The Committee
might want to consider repealing the residency requirements,
but having a delayed efff tive date until perhaps June 30 of
1984. Persons who wish to recommend alternative ways of
addressing the kinds of concerns | have suggested would then
have time to bring their recommendations to the legislature
next year before the repeal of the residency requirements
took effect.

Ii. Public Rights and Benefits

A. General

I agree with the Department of Law®"s conclusion that a
one year durational residency requirement for annulment of
marriage may be unconstitutional, though 1 would rate this
as "probably" rather than "maybe"™ unconstitutional. The
Alaska Supreme Court in 1974 struck down a one year durational
requirement for obtaining a divorce. State v. Adams, 522 P.2d
1125 (Alaska 1974). The state®s interests in requiring one
year residence to obtain an annulment of a marriage are more
than likely identical to those advanced in support of the

one year requirement for divorce. The court did not find



those interests sufficiently important to justify a one year
requirement for divorce. Although the Alaska Supreme Court
seems to be moving toward a much less restrictive view of

. . . 2/ ., . . _
durational residency requirements,-" it is unlikely that it
would overrule its earlier decision in Adams, if the annulment
statute were challenged. I would recommend that this statute
be amended to require that a person simply be a resident.

I also agree with the Department®s assessment of the
other statutes listed in the "General™ category, which
impose one year durational requirements, and recommend that
these statutes be amended to require that a person simply be
a resident.

B. Loan and Grant Programs

The statutes governing the various loan programs impose
durational residency requirements ranging from one to five
years. I agree that the five year requirements are almost

2/ In State v. Adams, 522 P.2d 1125, 1131 (Alaska
1974), the Alaska Supreme Court stated:

all such [durational residency] requirements

are prima facie invalid and will be counte—

nanced only when they serve a compelling state

interest.
However, in Williams v. Zobel, 619 P.2d 448 (Alaska 1980)
(permanent fund dividends), the court retreated from its
earlier view in Adams, and indicated that unless the require—
ment affected fundamental rights (such as voting) or basic
necessities of life (like welfare or medical care) , the
court would henceforth use a "balancing" approach to durational
residency statutes. The importance of the state®"s interests

will be weighed against the importance of the benefit denied
or delayed by the durational requirement.



certainly unconstitutional.§/ The question 1is wnet.ier a
durational requirement beyond 30 days would be constitutional,
and if so, what is the maximum length that could be imposed
within constitutional limits. Apart from public ofEice
holding, the United States Supreme Court has upheld durational
residency requirements of up to one year in two cases -
eligibility for preferential resident tuition at state
universi}i%s, ana as a prerequisite to filing for divorce.él
These cases were decided under the United States Constitution,
and the Alaska Supreme Court may, and has, interpreted the
Alaska Constitution in similar cases as 1imposing stricter
requirements.-~ As noted above, the Alaska Supreme Court
has until recently maintained the view that any durational
residency requirement will be struck down unless the state
can demonstrate that the requirement is necessary to further
a compelling state interest. This is an extremely difficult
burden to meet, and except iIn very rare instances it is an
impossible burden. Because it appears that the Alaska court
3/ A different question 1is presented by the five year
local mining experience requirement for mining loans under
AS 27.09.020. This may be a permissible requirement, par—
ticularly if it is demonstrated that it does not operate as
a practical matter to exclude persons who are currently

residents, but who gained their Alaska mining experience as
nonresidents.

£/ Vlandis v. Kline, 412 U.S. 441 (1973) (university
tuition); Sosna v. lowa, 419 U.S. 393 (1975) (divorce).

5/ For example, the Alaska court struck down a one-year
residency requirement for divorce under the Alaska constitu—
tion, State v. Adams, 522 P.2d 1125 (Alaska 1974). One year
later the U.S. Supreme Court upheld an identical requirement
in lowa"s statute. Sosna v. lowa, supra, note 4.
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is moving toward a less restrictive approga% toward durational
residency, our court would probably uphold durational residency
requirements of reasonable length for loan programs.

Under this less restrictive approach, the Alaska Court
would balance the state®"s interests 1in imposing a durational
residency requirement for a state loan against the importance
of the challenger®s interest in obtaining a loan before the
requirement had been met. In the case of the loan programs,
the state"s interest is in assuring that state funds are not
used to benefit nonresidents. Since resident status depends
in large part on a person"s state of mind, it is extremely
difficult to know with certainty whether a recent arrival in
fact has the requisite "residential"™ intent, and it 1is
extremely difficult to disprove a false claim of residency.
Further, it is costly to require the state to make individu—
alized determinations of residency. There are 1in most
instances alternative sources of loan funds through commercial
lenders, and it is likely that our court would find that the
state"s interest in assuring that its benefits are not
granted to persons who are not bona fide Alaska residents
outweigh the slight inconvenience that a neuly arrived
resident might suffer by ha.-ing to wait for some period of
time in order to qualify for a state loan.

A more difficult question is what period of residency
would be permissible. Thu state is currently in litigation

in the Federal District Court in Alaska, defending the two



year durational residency requirement under the student loan
program. The state has argued that the two year requirement
is reasonable in light of the transience of student popula-—
tions, the generous loan amounts under the Alaska progranm
and the fact that there is no requirement that the loan
fundr be used at an Alaska institution. The plaintiff 1in
that case has conceded that a one year requirement would be
reasonable. Assuming the Alaska Supreme Court continues in
its present tr~nd in durational residency cases, a one year
durational residency requirement for the loan program- would
more than likely be upheld.-~ A two year requirement might
be upheld, but it carries a much higher risk of being struck
down than would a one year requirement. The Committee may
want to defer proposing any amendments to the two year
residency requirement for student loans until the pending
litigation is resolved. The Committee may also want to
defer action on the other loan programs until after the
Alaska Supreme Court renders 1its decision on the one year
residency requirement for participation in the Kenai land
disposal lottery (Gilman v. Martin). That decision may
provide some indication as to how our court would rule on a
one year residency requirement for state loans.

6/ The one loan program for which a one year residency
requirement would most likely not be upheld is the AHFC pro—

gram for home mortgages - at least as long as there continues
to be a requirement that the loans will be made only for
owi.er-oocupied dwellings. As has been noted earlier in this

memorandum, with rare exceptions, durational residency
requirements may be used only as a way of measuring whether
a person has the intent to remain in the state and make his
or her home there. Purchasing a dwelling under a loan
program requiring owner occupancy as a condition of the loan
is such a strong indication that a person®s claimed resi—
dential intent actually exists, that a court would most
likely find that there was no valid state purpose in im—

posing an additiona® one year residency requirement.
9



I would, however, recommend that the sliding scale
preference for accepting student loan applications that is
based on years of residency be repealed, even tnough it has
apparently never been applied. This provision is so similar
to the dividend o'an struck down in Zobed v. Williams that
it is virtually certain to be struck down on the same con-—
stitutional grounds. On the other hand, the provisions of
AS 14 .40 .763 (J), providing for graduated forgiveness of
portions of student loans based on continued residence in
Alaska after graduation seem to be based on an entirely dif—
ferent rationale. Those provisions are not based on past
residency, but seek to affect future behavior. Providing
graduated loan forgiveness seems closely tied to the purpose
of encouraging students to return to or remain in Alaska
after they have received their educations. I believe that
that provision would most likely be upheld if it were to be
challenged, and that there is no need to repeal it because of
constitutional vulnerability.

C. Land Disposal Programs

As mentioned above, the Alaska Supreme Court now has under
consideration a case in which the Kenai land disposal pro—
gram hcs been challenged. Gilman v. Martin.) The Kenai
ordinances governing 1its program are almost identical to
the state®s land lottery provisions in AS 38.05.057 and

AS 38.05,058. Thus, the decision in Gilman will almost



certainly answer any cor.stitutional questions that might be
raised concerning the state®s program. I agree with the as—
sessment of the constitutional problems with these statutes
contained in the Department of Law"s chart. I telieve that
a one year residency requirement to participate 1i; either
the land lottery or the hon.esite entry program would prob.tbly
be upheld. I have serious doubts about the constitutionality
of the provision unS”r which discounts of the purchase pulice
are granted based on years of residency in the state. T.%he
committee may, however, wish to defer proposing amendments
to this provision until after the decision in Gilman 1is
rendered, since the residency based discounts are also iI-t
issue in that case.

D. Special C°Id Age Programs

I also agree with the assessment made by the Department
of Law as to the durational residency requirements contained
in the programs providing benefits or preferences to older
residents of the state. With respect to the one year residency
requirement for the senior citizen special assessment exemption
under AS 29.63.065(d)(1), | have doubts about whether that
requirement would be upheld, for the same reasons | outlined
concerning a one year residency requirement for AHFC loans
in footnote 6, above. A one year requirement for the senior
citizen exemption from the Tfishing license requirement would
probably be upheld; a 30 year requirement is clearly un—

constitutional

11



I also agrea that the residency requirements for the
longevity bonus are almost certainly unconstitutional. There
are arguments that could be made in defense of the Pioneers”
Home residency provisions, but it is far from certain that
those requirements would be upheld- (The arguments in support
of the Pioneers®” Home residency requirements are contained
in the November 26, 1982 opinion by Wilson Condon, a copy of
which is among the Committee®"s files.) However, any recom-—
mendation as to how the residency requirements for these two
programs might be a:rended to meet constitutional requirements
necessarily has tremendous Tfiscal implications. The residency
questions in these two programs are so intertwined with the
structure and operation of the programs, that they cannot
be dealt w:th separately, but can be addressed only as part
of a total structural and operational review of those pro-—
grams. That kind of review is, as | understand it, beyond
the scope of the work th.t the Committee has asked me to

perform.
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VATEA FISCAL NOTE
I. REQUEST
Bill/Resolution No. cs HB 7223 (Finance) -
Title Relating to residency ana resiaency requj.rdinent.s
Requested by House Finance Committee Date 5/75/ao0

I1. FISCAL DETAIL

Agency Affected Agqvpnup. Fish and Gamp
Program Category Affected .
BRU, Program, Or Subprogram(s) Affected “

(Note: If more than one budget component is affected, separate line-item
amounts and funding for each component in the analysis section.)

EXPENDITURES (Thousands of Dollars)
FY 83 FY 84 FY 85 FY 86 FY 87 FY 88

100 PERSONAL SERVICES

200 TRAVEL

300 CONTRACTUAL

400 COMMODITIES

500 EQUIPMENT

600 LAND & STRUCTURES

700 GRANTS,CLAIMS,ETC. ‘

TOTAL 0 0 0 0 C

FUNDING (Thousands of Dollars)

GENERAL FUND
FEDERAL FUNDS
OTHER (Specify Source) °

POSITIONS

FULL TIME
PART TIME
TEMPORARY

I11. ANALYSIS (See Fiscal Note Preparation Instruction, Section 111)

Due to the changes made 1in the House Finance CS, the Tfiscal notes
originally requested by the Departments of Fish & Game and Revenue
are no longer necessary. The CS grandfathers those seniors who
currently enjoy the hunting, trapping and Tfishing license exemption,
and then-repeals the program. "Thus, there is no fiscal impact.

Iv. pATE  °/25/83 PREPARED 3Y Al Adams, Chair]

AGENCY House Finance"™ ugrrcm Tttee
Original: Legislative Finance PHONE 465-3 /U6
cc: Budget and Management

Prime Sponsor (First Legislator Named)
23-001 (Rev. 12/82)



HOUSE JOURNAL No. 43
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323
FISCAL NOTE Revision Date T883
REOUEST FISCAL DETAIL
_ Page 1 of i*
8111 /Resollution N W 323 Agery Affectedt RevarLe i
Title Residercy | Residency Reculrants Progrem Category Atfectex Coll. | vt
Sporsor: roLse Iaue Affairs BRI Program of Subprogrant(s) Affected
Requestor: Hose State Affairs Administramion 1| Supporec

EFENDITURESREVENUES  (Thousards of Dol lars)
/83 TIYFIT'T m v Tves 1 -F7TT TV 8s8-

1
1 CPERATING 1 1 1 1 1 1

1 100 PERSONAL SERVICES - 1 - 1 - - -

1 200 TRAAL - 1 1.0 1 - - - -

1 300 CGONTRACTUAL - 1 - - - - -

1 400 COMMIDITIES - 1 3.0 1 1.3 1.4 1.5 -

1 500 ECUIMENT - 1 2.0 1 - - - -

1 600 LANDS € STRLCTURES - 1 - 1 - - -

1 700 GRANTS CLAWS. ETC - 1 - 1 - - -

1 1 1 1

] -0 - 1em{.0 T Try 1.4 1.5 -

1 CAPITAL 1 - 1 i - - -
1 reV TDUE— 1 A - [} _ _ _

 GENERAL PWD - i 6.0 1 1.3 . [ I -
1 FECERAL FAUNCS 1 - 1 - 1 - - - -
1 OnHER (Specify Source) - 1 - i - - _ _
1 Sport Fish Fud -0 - 1 (13.2) 1 (38.5) (40.8) 43.4) -
1 Gare Fud a.1> Q@o0.0> (31.8) (33.6)
POSITIONS:
1 RALTIVE - 1 - 1 - - -
1 PARTTIVE e 1 - 1 - - - a
1 TEMRORORY - 1 - 1 - - - -
1 - 1 1 - - - -
SOURCE OF FAUNCS TO OFFSET FISCAL.  IMPACT OF BILL:

IV, ANALYSIS Att=on a scpasste page for j.v Analysi
Prepawed By:  Cecillia A Waoarer Roe 465-2376
Ol vision: Publlic Serylces ; Qeme 3/7375T —
Approved by Commissioner: I?:tertro ¢ Heath Cate 4/14/83

Rvai1e

Origimnal 1o Legislative Finaroe
Copy 1o Office of Maregama it ard Buoget (For Legislamime Intyodioed bilis)
Copy 10 Depasrtnent (Ffor Govermonr Intxodioed bi i is)
Copy to Sponsor__
Copy 1O Requestor

(F different from Sporsor)
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Thewee thoisard Is needed t© tially design ard print spplications
ad tre permeErnent 1.0, card ard 1o order aowgh lamirating Jad<ets for
e fiscal year: Eo=ch subsequent fiscal year; we will Fae tte cost of
additical  lamineting jackets The equipment cost is for thwee laminat:
ing machines one for the Publlic Services Coutter In Adtorage ae for
Fairbanks ad oe for Jueau  Tre toael opaditiere Is for the Records
1t Licensing Supervisor 1o go to Actorage ad Fairbenks ard Insticte the
courter enployees

According 1o data received from the Departirent of Labor ad the
Comrittee for- Older Alaskars the perceritage rate of senior citizens In
o stzme Is fairly steble fionyear 1O year

Using FY 82 =5 the base, Tt 1s estinated thet there will be a six
peroent Increase In resident salles every year: It Is allso estinated that
thwee percent of the resident salles ase sold 1o residerTts sixty years or

older:

We awe recosnending that this billl be aneced to Include an effec
tive cate of Janiewy 1, 1984, becawse license charges taditically t=ke
place at the begiming of acaledar year; ir Inplavensd In the micdie
of the year; sare licensees wo could be e le vwa it hae alresdy
purchesed their license. Middie of tre year Inplement(tion would allso
require special printing ard mailing costs.  Tine 1s allso reeded t©
properiy Inform the public of the rew lanv so thex all »ho awe eli
can apply.

Assuming ttex the bill goes INto effect 1/1/84, there will be ro
effect In Fy 83. Trere will be Icsses to both the Sort Fish ad Gae
Fuds (N eech subsequent fiscal year:  FY 84 hes anmuch sraller Ioss
becawse anly half of the fiscal year Wil be effected
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FISCAL MOTE IRevision Cate Has 2 , ST

(Page 1 of 2)
FREQUEST 11.  FISCAL DETAIL
1I¢Resolution Ho.: cs Fb 123 /cW Agency Affected>SEE 1 bake
Title Residency & Bosidercy Requiring i ProgreaGatedgory Affect\vd risheriec
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CPERATING \ v
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200 TRAEL \~0"

700 GRANTS, CLAINMSB, ETC
TOTAL GPERATING
TAPmr T | | T
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FUNDING of Qollars
N o

FECERAL FLNDS
OTHER (Specify Sourcs)

POSITIONS:
FULI-TIhE 1
PART-TINVE
TEMARORARY

HI. SOURCE OF FUNDS TO OFFSET FISCAL  IMPACT OF BILL:

Cener 1 Fud - In lig® Of declining Gaeral Fud roweniei this nay be very
difficult

1IV. ANALYSIS Aat=ch a scparate page for any Analysis
Prepawed By Baariy Rgvue 465-7120
o1v<sion
Approved by Coirntss ioner
Departurent Fisy, & GAME

Distribution
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CS HB 323(SA)  (Page 2 of 2)

The 1980 Census showed 19,640 Alaskans agee 60 and over. It also shr-tri
32,260 Alaskans aged 55 and over. Assuming the age spread is even, 2524
Alaskans will reach age 60 each year between 1980 and 1985. Population
estimates adding the Alaskans reaching 60 and an overall 55 population
grcvth would be as follows:

« 84 28,573
FY 65 31,223
FY 66 33,873

*Jsing a conservative estimate, assume that 15% of the populaticn fishes
and 11% hunts, we vevld forego the following revenue.

Sport Fish Game
SI16. license 512. license
FY 84 42.9 37.7

FY 85 46.8 41.2



H8 323 SENATE JOURNAL - PAGE 1177- 2 6/ 2/33

SOS FOR HOUSE BILL. NO. ..,B (FIN) att> by the Finance Comm ictee7
enti tieds

"An Act rel atin9 to residency and
residency requ iremen!is? and prov id ing9
for an efflkci iva date."

mas read the first time and referred to the Stae Afairs
Committee and the Judiciary Committee,.

323 SENATE JOURNAL - PAGE 1270- 3 6/13/83

Che State Affairs Committee considered (CS FOR HOUSE BILL NO.)

323 (-IN) am) (residency and residency requ irements) and recom-
mended it be replaced with

SENATE CS FOR CS FOR HOUSE BILL
NO. 323 (SA)

wi th a majority do pass.. The report was signed by Senator Uic

i ivcher» Chairman and concurred in by Senators Sturgulewski
«and Rodey.

CS FOR HOUSE BILL NO. 323 (FIN) am was referred to the
dud ic 1ary Comm iltee.

I ° <0 SENATE JOURNAL - PAGE 1.333- 2 6/1.6/03

Die Judiciary Committee considered <CS FOR HOUSE BILL MO. 323)
<(HN) am) (residency and residency requ irements) and recommend-
ed it be replaced with

SENATE CS FOR CS FOR
HOUSE BILL NO. 323 JIJD

and do pass. The report was signed by Senator Ray, Chairman

and concurred in by Senators Ziegler, Josephson, Pettyjohn
and El iason.

LJ I"OR HOUSE BILL NO. 323 (PIN) am was referred to the Rules
Comm i Ltee.



VIC:

RE:
1. Changes between Senate State Affairs version and Senate Finance:
Senate Finance version eliminates sections:
Sec.9 - dealing with sport fishing, hunting or trapping
licenses for residents 60 years or older.
Sec.15 - "submit proof acceptable to the commissioner
that the applicant is a resident of the state at the time of
application, and that the applicant has been a resident of
the state for not less than one year immediately preceding the
the date the application was submitted”
Sec.17 - re 7ating to the two-year residency requirement for
schlorship loans.
2. Otherwise 1 chink your aware of whats up with this bill. Enclosed file
contains each version of the bill, fiscal notes, analysis, and backup.
/gb
6/19/83
10 p.in.
PS: SENATE STATE AFFAIRS COMMITTEE REPORT SIGNED "DO PASS"™ BY RODEY,

YOU, AND STURG. NO OTHER COMMITTEE MEMBERS SIGNATURES APPEAR ON
THE COMMITTEE REPORT.
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Offered: 5/14/83
Referred: Finance

Original sponsor: State Affairs Committee

IN THE HOUSE BY THE JUDICIARY COMMITTEE

CS FOR HOUSE BILL NO. 323 (Judiciary)
Il THE LEGISLATURE OF THE STATE OF ALASKA
THIRTEENTH LEGISLATURE - FIRST SESSION

A BILL
#

For an Act entitled: "An Act relating to residency and vresidency require—

BE

ments; and providing for an effective dat

IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 01.10 is amended by adding a new section to read:

Sec. 01.10.055. RESIDENCY. (@) A person establishes residency
in the state by being physically present in the state with the intent
to remain in the state indefinitely and to make a home in the state.

(b) A person demonstrates the intent required under (a) of this
section

(1) by maintaining a principal place of abode in the state
for at least 30 days or for a longer pe.tod 1ifa longer period is
required by law or regulation; and

(2) by providing other proof of intent as may be required
by law or regulation, tnat may include proof that the person is not
claiming residency outside the state or obtaining benefits under a
claim of residency outside the state.

(c) A person who establishes residency in the state remains a
resident during an absence from the state unless during the absence
the person establishes or claims residency in another state, territory
or country, or performs other acts or is absent under circumstances
that are inconsistent with the 1intent required under (a) of this

seccion to remain a resident of this state.

* Sec. 2. AS 08.04.110 1is repealed and reenacted to read:

Sec. 08.04.110. PERSONAL REQUIREMENTS. An applicant for the

-1- CSHB 323
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certified public accountant certificate shall be at least 19 years of
age and of good moral character.
Sec. 3. AS 08.04.260 1is amended to read:

Sec. 08.04.260. TEMPORARY CERTIFICATE AS CERTIFIED PUBLIC
ACCOUNTANT. IT an applicant for a certificate as a certified public
accountant meets all the requirements for a certificate and the appli—
cant®"s application is pending or if an applicant meets all the require
ments for a certificate except [THE RESIDENCE REQUIREMENT, OR] the
requirement that the applicant have a place of business in the state
or be an employee regu”~rly employed in this state, the board may
issue a temporary certificate as a certified public accountant. The
certificate is effective until the board notifies the applicant that
the applicant®s application has been granted or rejected. A temporary
certificate is effective for a period not exceeding six months. No
fee maybe charged for the issuance of a temporary certificate.

Sec. 4. AS 08.08.207(a) is amended to read:

(a) Every person who desires subsequently to qualify as a gen—
eral applicant for admission to the Alaska Bar without having been
graduated from an approved law school shall register as a law clerk as
provided by this section. The person [MUST BE A BONA FIDE RESIDENT OF
THE STATE AND] shall present satisfactory proof that the person has
been granted a bachelor®s degree (other than bachelor of laws) by a
college or university offering the degree on the basis of a four-year
course of study and has successfully completed the first year of
studies at a law school.

Sec. 5. AS 08.42.050(a)(4) 1is amended to read:

4) have completed at least one year of apprenticeship as a

[RESIDENT] trainee under a licensed embalmer.

Sec. 6. AS 08.42.110(4) 1is amended to read:

323(Jud) -2-
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(4) "[RESIDENT] trainee’’means a person who has met the
qualifications set out in AS 08.42.050(a)(1) and (2) and 1is engaged
in learning the practice of embalming under the direction and control
of a person properly licensed to practice embalming, or a person who
has met the qualifications set out in AS 03.42.050(b)(1) and (2) and
is engaged in learning thepractice of funeral directing under the
direction and control of a person properly licensed to practice
funeral directing.

Sec. 7. AS 08.88.171 is amended to read:

Sec. 08.88.171. ENTITLEMENT TO LICENSE. (@) A person is enti-
tied to a real estate broker license [IF THU PERSON IS A RESIDENT OF
THE STATE,] if the person passes the real estate brokers examination,
if the person applies for a license within six months after the person
has taken the real estate brokers examination, if the person has had
at least 24 months of active and continuous experience as a licensed
real estate salesman, if the person is not under indictment for, or
seven years have elapsed since the person has completed a sentence
imposed upon conviction of, forgery, theft, extortion, conspiracy to
defraud creditors, or any other felony involving moral turpitude, and
if the person is an owner of a real estate business or employed as a
real estate broker by a corporation or a partnership, and if that
corporation or partnership does not have an existing licensed broker.
Unless the broker fails to pay the biennial renewal fee or unless the
broker®"s license is suspended or revoked under AS 08.88.071(a)(3), the
real estate broker"s license continues in effect So long as the broker
is an owner of a real estate business, or the bvoker is employed as a
real estate broker by a corporation or a partnership. If the broker
Ttops being an owner of a real estate business, or stops being em-

ployed as a real estate broker by a corporation or partnership, the

3 CSHB 323 (Jud)
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broker®s license is suspended from the time the broker stops until

(¢)) the broker again becomes an owner of a real estate
business or is again employed as a real estate broker by a corporation
or a partnership; or

(2) the broker is employed by a licensed real estate broker
as an associate real estate broker, in which case the real estate
broker license is returned to the commission, and the commission
issues the broker an associate real estate broker license.

(b) A person is entitled to an associate real estate broker
license [IF THE PERSON IS A RESIDENT OF THE STATE,] if the person
passes the real estate brokers examination, 1if the person applies for
a license within six months after the person has taken the examina-
tion, if the person has had at least 24 months of active and continu-
ous experience as a licensed real estate salesman, if the person is
not under indictment for, or five years have elapsed since the person
has completed a sentence imposed upon conviction of, forgers, theft,
extortion, conspiracy to defraud creditors, or any other felony in-
volving moral turpitude, and if the person is employed by a licensed
real estate broker as an associate real estate Dbroker. Unless the
associate broker fails to pay the biennial renewal fee or unless the
associate broker®s license is suspended or revoked under AS 08.88.-
071(a)(3), the associate real estate broker"s Jlicense continues in
effect so long as the associate broker is employed by a licensed real
estate broker as an associate broker. If the associate broker stops
being employed by a licensed real estate broker, the associate brok-
er"s license is suspended from the time ;:he associate broker stops
until

(¢D) the associate broker again is employed by a real estate

broker as an associate broker; or

CrHu 323(Jud) -4-
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(2) the associate brokey becowgs an owner of a real estate
business, in which case the associate broker®"s associate real estate
broker license Es returngp to theit commission, ang, th%’ commission

issugﬁ tge associate proker a real estate broker !igense.

(c) A person is eptitleq to a real es;gte Egjespan license [IF
THE PERSON IS A RESIDENT OF THE STATE,].if the p?ﬂﬁf“ passes the real
estate salqsmin examin%tion, if tht person applﬁqs qu a license
within six months aftgn the person has taken tﬁ? examipation, if the
person is at least 19 years old, if ﬁhg person iﬁ not upder (Qgictment
for forgery, theft, extortion, conspiracy to defraud creditors, or any
other felony involving moral turpitude, or, if convicted of such an
offense, the person has completed the sentence imposed wupon convic-
tion, and if the person is_employed by a real estate broker. Unless
the salesman fails to pay the biennial renewal fee or unless the real
estate salesman"s license is suspended or vrevoked under AS 08.88.-
071(a)(3), a real estate salesman®s license continues in effect so
long as the salesman is employed as a salesman by a Jlicensed real
estate broker. If the salesman stops being employed as a real estate
salesman, the real estate salesman®s license is suspended from the
time the salesman stops until the salesman [HE] again is employed as a

salesman by a licensed real estate broker.

(d) A licensee shall promptly inform the commission of a change
in business associatig@ that affectsy the staFQ§ of the licensee’s
license under this section.

Sec. 8. AS 09.55.%?9 ljjsgmgnded torgad:

Jin Jo Voo e

Sec. 09.55.130. RESIDENCE REQUIREMENTS FOR ACTION TO DECLARE
o\/-

MARRIAGE VOID. When a marriage»has %qen solﬁmnized [IN THE STATE] and

the plaintiff is a resident of the'statﬁ, a%

marriage void may be brought at any time. [IF THE MARRIAGE HAS NOT

ac;ion to declare the

5- CSHB 323(Jud)
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BEEN SOLEMNIZED IN THE STATE, THE ACTION MAY BE MAINTAINED ONLY WHEN
THE PLAINTIFF HAS BEEN A RESIDENT FOR AT LEAST ONE YEAR BEFORE THE

COMMENCEMENT OF AN ACTION.]

*Sec. 9. AS 16.05.400(b) is amended to read:

(b) A sport fishing, hunting or trapping license is not required
of a resident who is 60 years of age or more and has been a resident
for one year [30 CONSECUTIVE YEARS] or more. The commissioner of
revenue shall issue a permanent identification card without charge to
persons who qualify by age and residence and who complete the forms
required by the commissioner for implementation of this subsection A
person who 1is issued a permanent identification card under this sub-
section shall have it in [HIS] possession while sport fishing, hunting

or trapping

*Sec. 10. AS 16.35.130 is amended to read:

Sec. 16.35.130. BOUNTY NOT TO BE PAID. No bounty may be paid
under AS 16.35.050 - 16.35.120 to a person who does not maintain [FOR
THE IMMEDIATELY PRECEDING YEAR HAS NOT MAINTAINED] a permanent place
of abode inside the game management unit or part of the game manage-
inent unit in which the animal was taken and a bounty is paid, or to a
person who does not maintain [HAS NOT CONTINUALLY MAINTAINED HIS]
legal residence in the state, or to a salaried employee of a federal
or state agency which 1is engaged in fish or game protection, manage-
ment, research activity, or to any person whose bounty claim results

from a trophy hunt as publicly declared by the Department of Fish and

Game.

NSec. 11. AS 18.56.101 1is amended to read:

Sec. 18.56.101. ELIGIBILITY FOR VETERANS = INTEREST RATES. The

following persons are eligible veterans for the purposes of AS18.56.-

098(g) and (h):

CSHB 323 (Jud) -§-



(1) a person who 8617/6(1 in the armed forces of the United

States for 90 days or more, or whose service was for less than 90 days

because of injury or disability incurred in the line of duty, after

April 6, 1917,

[(A) WHO AT THE TIME OF INDUCTION INTO THE SERVICE WAS

A RESIDENT OF THE TERRITORY OR STATE, WHO HAD BEEN A RESIDENT FOR

NOT LESS THAN ONE YEAR IMMEDIATELY BEFORE HIS INDUCTION, AND WHO

RETURNED TO THE TERRITORY OR STATE WITHIN ONE YEAR AFTER DIS—

CHARGE AS A RESIDENT WITHTHE INTENTION OF REMAINING IN THE
TERRITORY OR STATE; OR

(B) WHO, NOT BEING A BONA FIDE RESIDENT OF THE TERRI —

TORY OR STATE AT THE TIME OF ENTRY INTO THE SERVICE, HAS BEEN A

RESIDENT OF THE TERRITORY OR STATE FOR AT LEAST ONE YEAR ATTHE

TIME OF THE LOAN APPLICATION AND HAS BEEN A RESIDENT TO THE
TERRITORY OR STATE FOR AT LEAST FIVE YEARS; AND
(C)] whose discharge was under honorable conditions;
(2) the widow or widower of a member of the armed forces or
an eligible veterall if
[(A) THE MEMBER OR VETERAN WAS A RESIDENT OF THE TERRI —
TORY OR STATE FOR ONE YEAR BEFORE INDUCTION INTO THE SERVICE;
(B)] the member or veteran served in the armed forces
for at least 90 days after April 6, 1917 [;] and
[(C)] the veteran®s [HIS] discharge was under honorable
conditions;

(3) a person who has served for not less than five years in
the Alaska Army National Guard, the Alaska Air National Guard, [OR]
the Alaska Naval Militiaj or [WHO HAS SERVED IN] a reserve unit of the
United States armed forces [IN ALASKA] if the reserve unit required,

as a minimum, one weekend each month of duty and 15 <consecutive days

- CSHB 323(Jud)
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of active duty training each year [FOR NOT LESS THAN FIVE YEARS] and
whose discharge was under honorable conditions.
Sec. 12. AS 21.27.090(a)(2) is amended to read:

(2) if for a resident agent"s or broker ® license: be a
bona fide resident [FOR A PERIOD OF NOT LESS THAN ONE YEAR OF CON*
TINLOUS RESIDENCY, IMMEDIATELY] before issuance of license, and ac—
tually residing in Alaska; or if a corporation, be other than an
insurer and maintain a ? “illy established placeof business in this

state, except as provided in.AS 21.27.270;

ANSec. 13. AS 26.10.080(d)(1)(B) is amended to read:

(d) In this section "vp .reran" means
(1) a person who 1is serving or has served in a branch of
the armed services of the United States.
(B) who, not being a bona fide resident of the terri—
tory or state at the time of entry into the service, had been a
resident of the territory or state for at least one year at the
time of death [AND HAD BEEN A RESIDENT OF THE TERRITORY OR STATE
FOR AT LEAST FIVE YEARS]; and
Sec. 14. AS 26.15.130(a) is amended to ead:
(a) Qualifications for loans under AS 26.15.010 - 2b.15.160 are:
(D) persons wno served in the armed forces of the United
States for 90 days or more, or whose service was for less than 90 days
because of injury or disability incurred in the line of duty, between
April 6, 1917, and November 11, 1918, and beginning September 16,
1940, to November 7, 1975, or in a combat zone during any period of
armed conflict, who were separated from the armed forces with a dis—
charge other than dishonorable, and
(A) who, at the fJme of induction into the service,

wereresidents of the territory or state, who had been residents

CSHB 323(Jud) 8-
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for not less than one year immediately before their induction,
and who returned to the territory or state after discharge as
residents with the intention of remaining in the territory or
state; or

(B) who, not being bona fide residents of the terri-
tory or state before their entry into the service, have been
residents of the territory or state, for one [FIVE] or more years;

(2) persons who were dependent on a member of the armed

forces or a veteran of World War Il at the time of the member"s or

veteran®s death, if

(A) the member or veteran was a resident of the terri-
tory or state for one year before induction into the service; and

(B) the member or veteran [HE] served in the armed
forces for at least 90 days between September 16, 1940, and July
25, 1947, but no benefits for loans accrue to dependents of an
enlistee or re-enlistee for time served after November 1, 1945,
regardless of whether the enlistment or reenlistment was before
or after November 1, 1945; and

(C) the member or veteran [HE] died before the offi-
cial date of the termination of that war; and

(D) the member®s or veteran®s [HIS] discharge was not
dishonorable;

(3) persons who have served in the Alaska Army National

Guard or the Alaska Air National Guard or the Alaska Naval Militia for

less than six years and who have not received a discharge other

than honorable.

15. AS 38.08.030(a)(2) is amended to read:

(2) submit proof acceptable to the commissioner that the

applicant [HE] is a resident of the state at the time of application,

9. CSHB 323(Jud)



and that the applicant [HE] has been a resident of the state for not
less than one year [THREE YEARS] immediately preceding the date the
[HIS] application was submitted [, OR THAT HE HAS BEEN A RESIDENT FOR
20 YEARS CUMULATIVELY];
* Sec. 16. AS 44.81.210(a)(20) is amended to read:
(20) make loans to individual <commercial fishermen for
limited entry permits; a loan under this paragraph may be made only to
an individual commercial fisherman who has been a state resident for a
continuous period of two [FIVE] years immediately preceding the dale
of application for the loan and who has had a crewmember or commercial
fishing li<v,tse under AS 16.05.480 or a permit under AS 16.43 for the
year immediately -preceding the date of application and any other two
[ANY ONE] of the past five years, and who has actively participated in
the fishery during that period; loans made under this paragraph are
subject to the provisions of AS 44.81.230;
* Sec. 17. The following laws are 3epealed: AS 08.24.110(1); AS 08.-
-8firh 08.54.110(2), 03.54.140(2), 08 .54.142 (a) (1) ,A08 .54.240(3) (b):
AS 14.43.130; AS 18.55.470(4); AS 21.27.220(1); £iT"29 .63 .065 (d) (Di; AS 38.-
05.058; AS 38.08.040(b); ~ 39 .25.155?5” AS 43.26.095(b)(3). 1 * wu<Aas
* Sec. 18. This Act .takes effect immediatelyin accordance/with AS 01.-
10.070(c).- y /

VocAo”J1 i

0. 5L......

CSHB 323(Jjd) 10



ALASKA STATE LEGISLATURE

SENATE STATE AFFAIRS COMMITTEE POUCH VvV, JUNEAU 99811

SENATOR VIC FISCHER, CHAIRMAN (907) 465-4954
June 9, 1983 Butrovich Room
3:00 p.m.

Members Present

Senator Vic Fischer, Chair
Senator Bill Ray, Vice Chair
Senator Pat Rodey

Senator Arliss Sturgulewski

Agenda
HB 209 Classification of Personnel
HB 323 Residency

HB 413 Capital Area Historic Properties Advisory Commission

HB 209 Classification of Personnel

Terry Cramer, Executive Director, Blue Ribbon Commission on State
Personnel, testified against the portion of the bill which would put
correctional superintendents into the partially exempt service.

Mary Halloran, Department of Natural Resources, testified in favor of
Sec. 1 of the bill. She said that the Department cannot maintain a
financially viable summer youth employment program unless the
participants are placed in the partially exempt service.

Kevin Bruce, Special Assistant to the Governor, testified in favor of
the provision which Ms. Cramer opposed.

Bill Huston, Superintendent of the Jur.eau Correctional Center, testified
against the provision supported by Mr. Bruce. He felt that under a
properly managed corrections system those who fail to perform in their
jobs can be fired notwithstanding the fact that they are classified
personnel.



Cherie Shelly, A_P.E.A_., testified that the organization supports Mr.
Huston®s position.

Senator Ray moved and asked unanimous consent that lines 15 and 16 of
the bill be deleted. There was no objection. He then moved and asked
unanimous consent that the bill pass from committee with individual
recommendations. There was no objection.

HB 323 Residency

Senator Fischer presented a proposed committee substitute.

Robert Maynard, Department of Law, testified for the committee
substitute. He said it corrects constitutional problems with a variety
of residency statutes. He explained the current state of the law on
residency.

Senator Ray moved and asked unanimous consent to amend the committee
substitute to raise the age fcr obtaining a free hunting and fishing
license from 60 years old to age 65. There was no objection.

Senator Rodey moved and as<ed unanimous consent to adopt the committee

substitute and pass it from committee with individual recommendations.
There was no objection.

HB 413 Capital Area Historic Properties Advisory Commission

Mike Scott, Aide to Senator Ferguson, testified for the bill. He said
that it formalizes an informal group which is studying the preservation
of the Capitol Building and the Governor®s Mansion.

Senator Rodey moved and asked unanimous consent that the bill pass from
committee with a do pass recommendation. There was no objection.

The meeting was adjourned at 4:15 p.m.
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March 22, 1983

MEMORANDUM

TO: Honorable Mitch Abood
Chairman, House State Affairs Committee

FROM: Susan A. Burke/ ™ ("

RE: Residency Requirements

You have asked me to review the Alaska statutes that
presently impose residency requirements and to recommend to
the Committee the amendment or repeal of those residency re—
quirements that more than likely would be held unconstitutional
if challenged in court. You have also asked me to draft a
statute defining "Tbona fide" residence. That draft is
attached, along with comments.

In reviewing the residency requirements imposed under
current law, | was primarily concerned with two questions -
first, whether it is constitutionally permissible to impose
any kind of residency requirement having the effect of
excluding nonresidents, and second where the statute ™poses
a durational residency requirement longer than 30 days,

whether the period of residency specified is within



constitutional limits.2 The statutes which contain resi—
dency provisions fall into several broad subject matter
categories. Attached is a chart prepared by the Department
of Law which lists all of the statutes containing residency
requirements, with the statutes organized according to
subject matter. The chart also includes an assessment of
the constitutional problems, if any, presented by each
statute. Rather than duplicate this work, 1 have used this
chart as the basis for my review. The review will discuss
the statutes listed in each subject matter category in the
chart prepared by the Department of Law.

I . Residency Requirements for Eligibility to Hold

Public Office

The durational residency requirements established for public
office holding range from six months 1in the case of magistrates
(AS 22.15.160 (.)) to 10 years Tor members of the Judicial
Qualifications Commission (Alaska Const, art 1V, sec. 10;

AS 22.30.010). Durational residency requirements for public

1/ 1In general, a person is entitled to claim residency
in Alaska if the person is physically present in the state
with the intent to remain here indefinitely and make a home
here. With rare exceptions, a durational residency require—
ment will be valid only if it used as a way of testing whether
the person actually has the necessary "residential”™ intent.
For some programs, like welfare or medical care, and for
fundamental rights such as voting, the state may impose
only the shortest durational period necessary to make
residency determinations. This period has been held to be
no more than 30 days for voting and welfare. For other
programs, as discussed below, a longer period of residency
is permissible to require.



office holding have been challenged both in Alaska and
elsewhere.- ~ These durational residency requirements

have almost universally been upheld (even fairly lengthy
ones), on the theory that they are a legitimate way to
measure whether a person has sufficient knowledge of local
problems and concerns to be qualified for public office and
to insure that the voters have had a sufficient period of
time in which to become familiar with the candidate. This
same rationale would apply with equal force to durational
residency requirements imposed for eligibility to serve

on certain boards and commissions. While some questions

la/ Gilbert v. State, 526 P.2d 1131 (Alaska 1974);
Chimento v. Start, 414 U.S. 802 (1973).



might be raised as to the reasonableness of the length of
residency required in a particular instance, it is probable that
none would be struck down if challenged. I do not recommend
that any amendments be made to these statutes.

. Residency Requirements for Occupantional Licensing

With only a few exceptions, | agree with the conclusions
contained in the Department of Law"s survey as to the serious
constitutional problems presented by the statutes which re—
quire persons to be residents in order to be licensed to engage
in certain professions. The recent Alaska Supreme Court de—
cision in Noll v. Alaska Bar Association, 649 P.2d 241 (Alaska
1982), makes it almost certain that these requirements woaid
be struck down if challenged. Close review of the statutes,
however, suggests that in some instances, the residency re—
guirements may have been prompted by perfectly legitimate con—
cerns - such as the difficulty or added expense of disciplining
nonresident practitioners. Further, it appears that in some
instances residency requirements may have been imposed as a
"quick™ way of insuring that persons who practiced certain pro—
fessions in the state had some degree of "local" knowledge.
After Noll, it seems likely that even though these are legiti—
mate problems, they may not be solved by simply barring non-—
residents from licensure. By the same token, there may be ways
of dealing with these problems that do not raise constitutional
questions. For instance, in the case of disciplining r n-

residents, a higher fee could be charged to nonresidents to



offset additional costs that may br> associated with disciplining
nonresidents, "Local knowledge"™ concerns could be addressed
througn additional testing procedures. In any event, despite
the serious constitutional problems with these statutes, i.t
may be undesirable simply to repeal the residency requirements
without providing solutions to whatever problems may be
posed by granting licenses to nonresidents. The Committee
might want to consider repealing the residency requirements,
but having a delayed effective date until perhaps June 30 of
1984. Persons who wish to recommend alternative ways of
addressing the kinds of concerns | have suggested would then
have time to bring their recommendations to the legislature
next year before the repeal of the residency requirements
took effect.

1. Public Rights and Benefits

A. General

I agree with the Department of Law"s conclusion that a
one year durational residency requirement for annulment of
marriage may be unconstitutional, though 1 would rate this
as "probably" rather than "maybe"™ unconstitutional. The
Alaska Supreme Court in 1974 struck down a one year durational
requirement for obtaining a divorce. State v. Adams, 522 P.2d
1125 (Alaska 1974). The state®"s interests in requiring one
year residence to obtain an annulment of a marriage are more
than likely identical to those advanced in support of the

one year requirement for divorce. The court did not find



those interests "ufficiently important to justify a one year
requirement for divorce. Although the Alaska Supreme Court
seems to be moving toward a much less restrictive view of
durational residency requirements,gl it is unlikely that it
would overrule its earlier decision in Adams, if the annulment
statute were challenged. I would recommend that this statute
be amended to require that a person simply .oe a resident.

I also agree with the Department®s assessment of the
other statutes listed in the "General" category, which
impose one year durational requirements, and recommend that
these statutes be amended to require that a person simply be
a resident.

B. Loan and Grant Programs

The statutes governing the various loan programs impose
durational residency requirements ranging from one to five
years. I agree that the five year requirements are almost

2/ In State v. Adams, 522 P.2d 1125, 1131 (Alaska
1974), the Alaska Supreme Court stated:

all such [durational residency] requirements

are prima facie invalid and will be counte—

nanced only when they serve a compelling state

interest.
However, 1in Williams y. Zobel, 619 P.2d 448 (Alaska 1980)
(permanent fund dividends) , the court retreated from it.,
earlier view in Adams, and indicated that unless tue require—
ment affected fundamental rights (such as voting) or basic
necessdties of life (like welfare or medical care), the
court would henceforth use a "balancing" approach to durational
residency statutes. The importance of the state®s interests

will be weighed against the importance of the benefit denied
or delayed by the durational requirement.
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certainly unconstitutional.§/ The question is whether a
durational requirement beyond 30 days would be constitutional,
and if so, what is the maximum length that could be imposed
within constitutional limits. Apart from public office
holding, uhe United States Supreme Court has upheld c.urational
residency requirements of up to one year in two cases --
eligibility for preferential resident tuition at state
universities, and as a prerequisite to filing for divorce.
These cases were decided under the United States Constitution,
and the Alaska Supremo Court may, and has, 1interpreted the
Alaska Constitution in similar cases as imposing stricter
requirements.-~ As noted above, the Alaska Supreme Court
has until recently maintained the view that any durational
residency requirement will be struck down unless the state
con demonstrate that the requirement is necessary to further
a compelling state interest. This 1is an extremely difficult
burden to meet, and except in very rare instances it is an
impossible burden. Because it appears that tha Alaska court
3/ A different question is presented by the five year
local mining experience requirement for mining loans under
AS 27.09.020. This may be a permissible requirement, par—
ticularly if it is demonstrated that it does not operate as

a practical matter to exclude persons who are currently

residents, but who gained their Alaska mining experience as
nonresidents.

4/ Vlandis v. Kline, 412 U.S. 441 (1973) (university
tuition); Sosna v. lowa, 419 U.S. 393 (1975) (divorce).

5/ For example, the Alaska court struck down a one-year
residency requirement for divorce under the Alaska constitu—
tion, State v. Adams, 522 P.2d 1125 (Alaska 1974). One year
later the U.S. Supreme Court upheld an identical requirement
in lowa"s statute. Sosna v. lowa, supra, note 4.



is moving toward a less restrictive approach toward durational
residency, our court would probably uphold durational residency
requirements of reasonable length for loan programs.

Under this less restrictive approach, the Alaska Court
would balance the state"s interests in imposing a durational
residency requirement for a state loan against the importance
of the challenger®s interest in obtaining a loan before the
requirement had been met. In the case of the loan programs,
the state"s interest is in assuring that state iunds are not
used to benefit nonresidents. Since resident status depends
in large part On a person®s state of mind, it is extremely
difficult to know with certainty whether a recent arrival in
fact has the requisite "residential”™ intent, and it is
extremely difficult to disprove a false claim of residency.
Further, it is costly to require the state to make individu-
alized determine .ions of residency. ...There are in most
instances alternative sources of loan funds through commercial
lenders, and it is likely that our court would find that the
state"s interest in assuring that its benefits are not
granted to persons who are not bona fide Alaska residents
outweigh the slight inconvenience that a newly arrived
resident might suffer by having to wait for some period of
time in order to qualify for a state loan.

A more difficult question is what period of residency
would be permissible. The state is currently in litigation

in the Federal District Court in Alaska, defending the two



year durational residency requirement under the student loan
program. The state has argued that the two year requirement
is reasonable in light of the transience of student popula-—
tions, the generous loan amounts under the Alaska program
and the fac “ that there is no requirement that the loan
funds be used at an Alaska institution. The plaintiff in
that case has conceded that a one year requirement would be
reasonable. Assuming the Alaska Supreme Court continues 1in
its present trend in durational residency cases, a one year
durational residency requirement for the loan programs would
more than likely be upheld.EI A two year requirement might
be upheld, but it carries a much higher risk of being struck
down than would a one year requirement. The Committee may
want to defer proposing any amendments to the two year
residency requirement for student loans until the pending
litigation 1is resolved. The Committee may also want to
defer action on the other loan programs until after the
Aiaska Supreme Court renders 1its decision on the one year
residency requirement for participation in the Kenai land
disposal lottery (Gilman v. Martin). That decision may
provide some indication as to how our court would rule on a
one year residency requirement for state loans.

6/ The one loan program for which a one year residency
requirement would most likely not be upheld 1is the AHFC pro—

gram for home mortgages - at least as long as there continues
to be a requirement that tha loans will be made only for
owner-occupied dwellings. As has been noted earlier in this

memorandum, with rare exceptions, durational residency
requirements may be used only as a way of measuring whether
a person has the intent to remain in the state and make his
or her home there. Purchasing a dwelling under a loan
program requiring owner occupancy as a condition of the loan
is such a strong indication that a person®s claimed resi—
dential intent actually exists, that a court would most
likely find that there was no valid state purpose in im—

posing an additional one year residency requirement.
9



I would, however, recommend that the sliding scale
preference for accepting student loan applications that is
based on years of residency be repealed, even though it has
apparently never been applied. This provision is so similar
to the dividend plan struck down in Zobel v. Williams that
it is virtually certain to be struck down on the same con—
stitutional grounds. On the other hand, the provisions of
AS 14 .40.763 (J), providing for graduated forgiveness of
portions of student loans based on continued residence 1in
Alaska after graduation seem to be based on an entirely dif—
ferent ration.le. Those provisions are not based on past
residency, but seek to affect future behavior. Providing
graduated loan forgiveness seems closely tied to the purpose
of encouraging students to return to or remain in Alaska
after they have received their educations. I believe that
that provision would most likely be upheld if it were to be
challenged, and that there is no need to repeal it because of
constitutional vulnerability.

C. Land Disposal Programs

As mentioned above, the Alaska Supreme Court now has under
consideration a case m which the Kenai land disposal pro—
gram has been challenged. Gilman v. Martin.) The Kenai
ordinances governing its program are almost identical to
the state®"s land lottery provisions in AS 38.05.057 and

AS 38.05.058. Thus, the decision in Gilman will almost
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certainly answer any constitutional questions that might he
raised concerning the state"s program. I agree with the as—
sessment of the constitutional problems with these statutes
contained in the Department of Law"s chart. I believe that
a one year residency requirement to participate in either
the land lottery or the homesive entry program would probably
be upheld. I have serious doubts about the constitutionality
of the provision under which discounts of the purchase price
are granted based on years of residency in the state. The
committee may, however, wish to defer proposing amendments
to this provision until after the decision in Gilman is
rendered, since the residency based discounts are also at
issue in that case.

D. Special 0ld Age Programs

I also agree with the assessment made by the Department
of Law as to the durational residency requirements contained
in the programs providing benefits or preferences to older
residents of the state. With respect to the one year residency
requirement for the senior citizen special assessment exemption
under AS 29.63.065(d)(1), I have doubts about whether that
requirement would be upheld, for the same reasons 1 outlined
concerning a one year residency requirement for AHFC loans
in footnote 6, above. A one year requirement for the senior
citizen exemption from the fishing license requirement would
probably be upheld; a 30 year requirement is clearly un—

constitutional .
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