
^)ij/i± UKi:, L,uiviivi± 1 1  n.11, r  t ^ r i J — I y&4
3 0 9 7  SSA HB 176  -  HB 184  8 6 7 2 ._____H . , : ,  g . .- - -  .  _ . 4   ■_ ’  1 •• _ - •' .  - _  /  /  I  ^   »V •_* -' .  .  _____ - ■■    ' i



U.S. SUPREME COURT REPORTS 60 L Ed 2d

Mass 61. 136 NE 356 (1922). In 
Mayor of Lynn v Commissioner of 
Civil Service. 269 Mass 410, 414, 169 
NE 502, 503-504 (1929). the Su­
preme Judicial Court, adhering to 
the views expressed in its 1896 ad­
visory opinion, sustained this statute 
against a state constitutional chal­
lenge.

Since 1919, the preference has 
been repeatedly amended to cover 
persons who served in subsequent 
wars, declared or

[442 US 267]
undeclared. See 

1943 Mass Acts, ch 194; 1949 Mass 
Acts, ch 642, § 2 (World War II); 
1954 Mass Acts, ch 627 (Korea); 1968 
Mass Acts, ch 531, § 1 (Vietnam).15 
The current preference formula m 
ch 31, §23, is.su':.; .^ntially the same 
as that settled upon in 1919. This 
absolute preference— even as modi­
fied in 1919—has never been univer­
sally popular. Over the years it has 
been subjected to repeated legal 
challenges, see Hutcheson v Director 
of Civil Service, supra (collecting 
cases), to criticism by civil service 
reform groups, see, e.g., Report of 
the Massachusetts Committee on 
Public Sendee on Initiative Bill Rel­
ative to Veterans’ Preference, S No. 
279 (1926); Report of Massachusetts 
Special Commission on Civil Sendee 
and Public Personnel Administra-

15. A provisior. requiring public agencies to 
hire disabled veterans certified as eligible was 
added in 1922. 192.1 Mars Acts, :h 463. It was 
invalidated as appbrd in Hutcheson v Direr- 
tor of Civil Service, Mass 480, 2S1 NE2d 
53 11972) (suit by veteran arguing that abso­
lute preference for disabled veterans was arbi­
trary on facts!. It has since- been eliminated 
and replaced with a provision giving disabled 
veterans an absolute preference in retention. 
See Mass Gen Laws Ann, ch 31, § 26 (West 
1970). See n 10, supra.

16. For cases presenting similar challenges 
to the veterans' preference laws of other 
States, see Ballou v State Department of Civil 
Service, 75 NJ 365, 382 A2d 1118 OS7S) tsus-

tion 37—43 (June 15, 1967) (hereinaf­
ter 1967 Report), and, in 1926, to a 
referendum in which it was reaf­
firmed by a majority of 51.9*%. See 
id., at 3S. The present case is appar­
ently the first to challenge the Mas­
sachusetts veterans’ preference on 
the simple ground that if. discrimi­
nates bn t’v? basis of sex.’*

D

The first Massachusetts veterans’ 
preference statute defined the term 
"veterans” in gender-neutral lan­
guage. See

[442 US 268)
1896 Mass Acts, ch 517, 

§ 1 ("a. person” who served in the 
United States Army or Navy), and 
subsequent amendments have fol­
lowed this pattern, see, e.g., 1919 
Mass Actss, ch 150, § 1 ("any person 
who has served . . ."); 1954 Mass 
Acts, ch 527, f; 1 "'any person, male 
or female, including a nurse”). 
Women who have served in official 
United States military units during 
wartime, then, have always been 
entitled to the benefit of the prefer­
ence. In addition, Massachusetts, 
through a 1943 amendment to the 
definition of "wartime sendee,” ex­
tended the preference to women who 
sen ed  in unofficial auxiliary wom­
en's units. 1943 Mass Acts, ch 194.”

taining New Jersey absolute preference); 
Feinerman v Jones, 356 F Supp 252 (MD Pa 
1973) (sustaining Pennsylvania point prefer­
ence); Eranch v Du Bois, 418 F Supp 1128 
tND 111 13761 (sustaining Illinois modified 
point preference); Wisconsin Nat. Organisa­
tion for Women v Wisconsin, 417 F Supp 978 
tWD Wis 19761 (sustaining Wisconsin point 
preference).

17. The provision, passed shortly after the 
creation of the Women's Army Auxiliary 
Corps (WAAC), see n 21, infra, is currently 
!uund at Mass Gen Laws Ann, ch 4, § 7, cl 43 
(West 1976), see n 8, supra. "Wartime service" 
is defined as service performed by a member 
of the "WAAC." A "WAAC” is "any woman
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When the first general veterans’ 
preference statute was adopted in 
1896, there were no women veter­
ans." The statute, however, covered 
only Civil War veterans. Most of 
them were beyond middle: age, and 
relatively few were actively compet­
ing for public employment." Thus, 
the impact of

[442 US 269]
the preference upon 

the employment opportunities of 
nonveterars as a group and women

in particular was slight.?0
Notwithstanding the apparent at­

tempts by Massachusetts to include 
as many military women as possible 
within the scope of the preference, 
th'e statute today benefits an over­
whelmingly male class. This is at­
tributable in some measure to the 
variety of federal statutes, regula­
tions, and policies that have re­
stricted the number of women whc 
could enlist in the United States 

, Armed Forces,J‘ and largely to the

who was discharged and so served in any 
corps or unit of the United States established 
for the purpose of enabling women to serve 
with, or as auxiliary to. the armed forces of 
the United States and such woman shall be 
ft k -V , rh id

18. Small numbers of -women..served ir?̂  
combat,roles in.every war before the 20th 
century in which the United States..was. .in~ 
volved, but usually"unofficially.pr.disguised"as 
men. See'M7"Bmk]n £i’ S. Bach, Women and 
the Military 5 (1977) (hereafter Binkin and 
Bach). Among the better known are Molly 
Pitcher (Revolutionary War), Deborah Samp­
son (Revolutionary War), and Lucy BrewerI ’j 
(War of 1812). Passing as one ,,£eprgejBi’kfir,"t • 
Brewer served for three vears as a gunner on*?, 
the U. S. S. Constitution (’’Old Ironsides") antfi.n 
distinguished herself in several major naval' L: 
battles in the War of 1812. See J. Laffit, E
Women in Battle 116-122 (1967). 
-lfl.-.ByMSS the average age of Civil War f 

veterans in Massachusetts was already over j 
50. Massachusetts Civil Service Commission- !• 
ers, Third Annual Report 22 (1887). The tie-^ 
breaking preference which had been estab-K 
lished under the 1884 statute had apparently; 
been difficult to enforce, since many appoint-^ 
ing officers "prefer younger men." rbid. Thejf 
1S90 statute which established the first valid? 
absolute preference, see supra, at 266, 60 L.j 
Ed 2d. at 679. again covered only Civil War|< 
veterans. 1896 Mass Acts, ch 517. § 1. KC

20. In 1896. for example. 2.804 persons!1 
applied for civil service positions: 2,031 were(: 
men. of whom only 32 were veterans: 773.' 
were women. Of the 647 persons appointed/
525 were men. of whom oniv 9 were veterans’ - 
122 were women. Massachusetts C i'ii Service 
Commission rs. Thirteenth Annual Report 5,
6 <1S&9- The average age of the applicants 1248. 62 sue 256. estjeii.w as 38 . rhid

. The Army Nurse Corps, created by Con­
gress in 1901, was the first official military 
unit for women, but its members were not 
granted full military rank until 1944. See 
Binkin and Bach 4-21; M. Treadwell, The 
Women's Army Corps 6 (Dept, of Army, 1954) 
(hereinafter Treadwell). During World War I, 
a variety of proposals were made to enlist 
women for work as doctors, telephone opera­
tors, and clerks, but all were rejected by the 
War Department. See ibid. The Navy, how- 
ever, interpreted its own authority broadly to 
include a power to c -lio : women as Yeoman 
F's and Marine F's. About 13,000 women 
served in this rank, working primarily at 
clerical jobs. These women were the first in 
the United States to be admitted to full mili­
tary ran!; and status. See id., at 10.

Official military corps for women were es­
tablished in response to the massive person­
nel needs of World War II. See generally 
Binkin and B -.h; Treadwell. The Women's 
Army Auxiliary Corps iWAAC)— the unofficial 
predecessor of the Women's Army Corps 
(WAC)— was created on May 14, 1942, fol­
lowed two months later by the WAVES 
(Women Accepted for Voluntary Emergency 
Service). See Binkir. and Bach 7. Not long 
after, the United States Marine Corps Wom­
en's Reserve and the Coast Guard Women’s 
Reserve (SPAR) were established. See ibid. 
Some 250.003 women served in the four ser­
vices: some 600 women also served as Wom­
en's Airforce Service Pilots iWASPS). Ibid. 
Most worked in health care, administration, 
and communications: they were also employed 
as airplane mecnamcs. parachute riggers, 
gunnery instructors, air traffic controllers, 
ana the like.

The authorizations for the women's units 
during Word War 11 were temporary. The 
Women's Armed Fences Integration Act of

the women's
sen.cee on a permanent zae.s Jr.cer tr.e Act.

SSI
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simple
[442 US 27 D] 

fact that women have never 
been subjected to a military draft. 
See generally Binkin and Bach 4-21.

When this litigation was com­
menced, then, over 989c of the veter­
ans in Massachusetts were male; 
only 1.89c were female. And over 
one-quarter of the Massachusetts 
population were veterans. During 
the decade, between 1963 and 1973 
when the appellee was actively par­
ticipating in the State’s merit selec­
tion system, 47,005 new- permanent 
appointments were made in the clas­
sified official service. Forty-three per­
cent of those hired were women, and 
57% were men. Of the women ap­
pointed, 1.8% were veterans, while 
5492 of the men had veteran status.
A large unspecified percentage of the 
female appointees were serving in 
lower paving positions for—w hich^
males fraaitionally.had not applied.3  
 :  -----------------------------------

[442 US 271]
On each of 50 sample eligi­

ble lists that are part of the record 
in this case, one or more women who 
would have been certified as eligible 
for appointment on the basis of test 
results were displaced by veterans 
whose test scores were lower. .. 4

At the outset of this litigation ap­
pellants conceded that for "many of 
the permanent positions for which • 
males and females have competed" 
the veterans’ preference has 
suited in a substantially greater pro- 
portion of female eligibles than male 
ciigibles" not being certified for con- ' X X  
side1 tion. The impact of the veter- 
ans preference law' upon the public 
employment opportunities o f  women'— ' 
has thus been severe. This' impact " 
lies at the heart of t h e  appellee’s
federal constitutional claim.

II
[1b] The sole question for decision

I

women were given regular military status. 
However, quotas were placed on the numbers 
who could enlist, 62 Stat 357, 360-361 (no 
more than g'To cf total enlisted strength), 
eligibility requirements were more stringent 
than those for men, and career opportunities 
.were limited. Binkin and Bach 11-12. During 
the 1950,s"and 1960’s, enlisted women consti­
tuted little more than ICo of the total force. 
In 1967, the 2% quota was lifted, § 1(9XE), 81 
Stat 375,"'10 'USC § 3209(b) (10 USCS 
§ 3209(b)], and in the 1970's mary restrictive 
policies concerning women's participation in 
the military have been eliminated or modi­
fied. See generally Binkin and Bach. In 1972, 
women still constituted less than 2C7 of the 
enlisted strength. Id., at 14. By. 1975,.when 
this litigation was commenced, the percentage_ 
had risen Lo 4.6Ce. Fbid. ^

22. The fo r me r~exempti'on ' for^"women's 
requisitions," see nn 13. 14, supra, may have 
operated in the 20th century tc protect ' ’ ese 
types of jobs from the impact of the prefer­
ence. However, the statutory history indicates

that this was not its purpose. The provision 
dates back to the 1896 veterans' preference 
law and was retained in the law substantially 
unchanged until it was eliminated in 1971. \
See n 14, supra. Since veterans in 1896 were \
a small but an exclusively male class, such a 'Y   ̂
provision w.t apparently included to ensure 
that the statute would not be construed to 
outlaw a pre-existing practice of singKcex 
hiring explicitly authorized under the 1S84 \ 
Civil Service statute. See Rule XIX.3, Mass? 
chusetts Civil Sendee Law and Rule' and--; 
Regulations of the Commissioners (1P.-4) ("In 
case the request for any . . . certifcation, or 
any law or regulation, shall call for persons of 

those of that sex shall be certified; - 
ex shall be disregarded in certifies- 

elerans' preference statute at no 
point endorsed this practice. Historical mate­
rials indicate, however, that the early prefer­
ence law may have operated to encourage the 
employment of women in posi*;ons from 
which they previously had been excluded. See 
Thirteenth Annual Report, supra n 20, at 5,
6; Third Annual Report supra n 19, at 23.

any  law or rej 
|  one sex. thosi 
! otherwise sex 
'  tion"i. The ve

SS2
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on this appeal is .whether, Massachu- 
setts, in granting an absolute.Jifjt_ 

~\im e prefef^ce^tgrVeterans»Jias.diSi^ 
’cnminatecTagainst^ women in viola- 
tTOTT"of the" EquaCProtection. G ause 
of the Fourteenth Amendment.

[2 -4 ]  The equal protection guaran­
tee of the Fourteenth Amendment 
does not take from the States all 
power of classification. Massachu­
setts Bd. of Retirement v Murgia, 
427 US 307, 314, 49 L Ed 2d 520, 96 
S Ct 2562. Most laws classify, and 
many affect certain groups 

[442 US 272]
unevenly,

even though the law itself treats 
them no differently from all other 
members of the class described by 
the law. When the basic classifica­
tion is rationally based, uneven 
effects upon particular groups within 
a class are ordinarily of no constitu­
tional concern. New York City Tran­
sit Authority v oazer, 440 US 568, 
59 L Ed 2d 587, 99 S Ct 1355; Jeffer­
son v Hackney, 406 US 535, 548, 32 
L Ed 2d 2S5, 92 S Ct 1724. Cf. James 
v Valtierra, 402 US 137^28 L E d2d  
678, 91 S Ct l33l7~The calculus of^ 
effects, the manner in which a par- 

V'ticular law reverberates in a society,
^ /  is a legislam-e and not a judicial 

' v̂responsibiiifv. Dandridge v Williams,] 
397 US 471,'25 L Ed 2d 491, 90 S Ct} 

N. 1153; San Antt nio School D'st. ^v 
Rodriguez," 411 rJS-l-r-36i.L_£d -2d'l 6, 
93 S Ct 1273. in_asseggjng an equal 
protection challenge, a court is 
called upon only to measure the 
basic validity of the legislative clas­
sification. Barrett v Indiana. 229 US 
26. 29-30. 57 L Ed 1050, 33 S Ct 692: 
Rail wav Exor Agsr.cv v New  
Y rk. 236 US !•:♦?. 93 L Ed 533. 69 5 

163. When some other indepen- 
oer.t right is not at stake, see. e.g.,

.Shapiro v Thompson, 394 US 618, 22 
L Ed 2d 600, 89 S Ct 1322, and when 
there is no "reason to infer antipa- 
thy/.” Vance v Bradley, 440 US 93, 
97, 59 L Ed 2d 171, 99 S Ct 939, it is 
presumed that "even improvident 
decisions will eventually be rectified 
bv the democratic process 
Ibid.

[5] Certain classifications, how­
ever, in themselves supply a reason 
to infer antipathy. Race is the para­
digm. A racial classification, regard­
less of purported motivation, is pre­
sumptively invalid and can be up­
held only upon an extraordinary 
justification. Brown v Board of Edu­
cation, 347 US 483, 98 L Ed 873, 74 
S Ct 686, 53 Ohio Ops 326, 38 
ALR2d 1180; McLaughlin v Florida, 
379 US 184, 13 L Ed 2d 222, 85 S Ct 
283. This rule applies as well to a 
classification that is ostensibly neu­
tral but is an obvious pretext for 
racial discrimination. Yick Wo v 
Hopkins, 118 US 356, 30 L Ed 220, 6 
S Ct 1064; Guinn v United States, 
238 US 347, 59 L Ed 1340, 35 S Ct 
926; cf. Lane v Wilson, 307 US 268, 
83 L Ed 12S1, 59 S Ct 872; Gomillion 
v Lightfoot, 364 US 339, 5 L Ed 2d 
110, 81 S Ct 125. But, as was made 

\clear in Washington v Davis, 426 US 
229, 4S L Ed 2d 597, 96 S Ct 2040, 
and Arlington Heights v Metropoli­

ta n  Housing Dev. Corp. 429 US 252. 
50 L Ed 2d 450, 97 S Ct 555, even j; 
a neutral law has a-dispraportia’ 
atfflv adverse effect upon a raci.il 
pitnoritv, it _is unconstitutionallu  
der the Equal Protection Clause only _ 
if that impact can be traced to a 
discriminatory purpose.

[442 U s 27.1]
[6. 7] Classifications based upon 

gender, not unlike those based upon 
race, have traditionally been the 
touchstone for pervasive and often
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subtle discrimination. Caban v Mo­
hammed. 441 US 3S0. 39S, 60 L Ed 
£d 297, 99 S Ct 1760 (Stewart. J., 
dissenting/. This Court's recent cases 
teach that such classifications must 
bear a close and substantial relation­
ship to important governmental ob­
jectives. Craig v Boren. 429 US 190, 
197, 50 L Ed 2d 397, 97 S Ct 451, 
and are in many settings unconstitu­
tional. Reed v Reed, 404 US 71, 30 L 
Ed 2d 225, 92 S Ct 251; Frontiero v 
Richardson, 411 US S77, 36 L Ed 2d 
583, 93 S Ct 1764; Weinberger v 
Wiesenfeld, 420 US 636, 43 L Ed 2d 
514, 95 S Ct 1225; Craig v Boren, 
supra; Califano v Goldfarb, 430 US 
199, 51 L Ed 2d 270, 97 S a  1021; 
Orr v Orr, 440 US 268, 59 L Ed 2d 
306, 99 S Ct 1102; Caban v Moham­
med, supra. Although public employ­
ment is not a constitutional right, 
Massachusetts Bd. of Retirement v 
Murgia, supra, and the States have 
wide discretion in framing employee 
qualifications, see, e.g.. New York 
City Transit Authority v Beazer, su­
pra, tijese precedents

c . 6 0 L E d 2 .d # v  :^ 2 Z m y  ■work. But those cases signaled no 
departure from the settled rule that 
the Fourteenth Amendment guaran- 
tees eoual lnvr,, -s. equal results.

'Davis upheld a job-related employ­
ment test that white people passed 
in proportionately greater numbers 
than Negroes, for there had been no 
showing that racial discrimination 
entered into the establishment or 
formulation of the test. Arlington 
Heights upheld a zoning board deci­
sion that tended to perpetuate ra­
cially segregated housing patterns, 

[442 US 274] 
since, apart from its effect, the 
board’s decision was shown to be 
nothing more than an application of 
a constitutionally neutral zoning pol­
icy. Those principles apply with 
equal force to a case involving a l­
leged gender discrimination.

[9] When a statute gender-neutral 
on its face is challenged on the 
ground that its effects upon women 
are disproportionably adverse, a two­
fold inquiry is thus appropriate. The

— , —  , first question is whether the statu-
any statTTaw^overtly or...coyecthL-t classification is indeed neutral 
designed J o  f prefeJL.ipales..over fe- in the sense that it is nc. gendfir.
males in" public employment, would 
require~''an"exceedingly... persuasive- 
justification to withstand a con stitu ­
tional challenge,_under J h e  Equal 
Protection Clause, of the Fourteenth 
Amendment.

B[8] T h e  cases o f W ash in gton  v D a ­vis, su p ra , and A r lin g to n  H eigh ts v M etro p o litan  H o u sin g  Dev. C o rp ., su p ra , recognize th a t when a n e u tra l law  has a d isp arate  im p act upr.n a group th a t has h isto rica lly  been he v ictim  o f d iscrim in a tio n , an un in ­stitu tio n a l purpose m ay still be at

based. I f  the classification  itse lf, co­vert or overt, is not based upon gen ­der, the second question is w hether the adverse effect reflects invidious gender-based d iscrim in a tio n . See A r ­lin gto n  H e ig h ts  v M etrop olitan  H o u sin g  D ev. C o rp ., su pra. In ..his second in q u iry , im p act provides an "im p o rta n t s ta rtin g  p o in t,”  429 U S , at 266, 50 L  Ed 2d 450, 97 S  C t 555, but purposeful d iscrim in atio n  is "th e  ^ o n a itio n  th at offends the Constitu- tion. S w a n n v Chariotte-M ecklen'-~K urg Board o f E d u ca tio n , 402 U S  1, 16, 28 L  Ed 2d 554, 91 S  Ct 1267.It is a g a in st th is background of

I
<.-if (<4i -
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PERSONNEL ADMINISTRATOR OF MASS. v FEENEY
442 US 256, 60 L Ed 2d 870, 99 S Ct 2282precedent th a t we co n sid er th e  m er­its o f  the case before us.

I l lA[1c] T h e  question w h e th e r ch 31, § 23, establishes a  c la ssifica tio n  th a t is overtly  or co v ertly  based upon gen d er m ust first be consid ered. T h e  a p p ellee  has conceded th a t  ch 31, § 23, is n eu tral on its face. S h e  has also  acknow ledged th a t  sta te  h ir in g  preferences for veteran s are  not per se in v a lid , for sh e h as lim ited  h er ch a lle n g e  to th e  absolu te  life tim e  preference th a t M a ssa c h u se tts  pro­vides to veteran s. T h e  D is tr ic t  C o u rt m ade two ce n tra l find ings th a t  are re lev an t here: first, th a t  ch  31, § 23, serves le g itim a te  and  w o rth y  p u r­poses; second, th a t the absolu te  p ref­erence was not established  for the purpose o f d isc rim in a tin g  a g a in s t w om en. T h e a p p ellee  has th u s  a c ­know ledged an d  the D istr ic t  C o u rt has th u s found
[442 US 275]th a t  the d istin ctio n  betw een veterans and no n veteran s draw n by ch 31, § 23, is not a p retext for gender d iscrim in a tio n . T h e  ap ­pellee's concession and  th e  D istr ict C o u r t ’s finding are c le a rly  correct.I f  the im p a ct of th is sta tu te  could not be plausibiy e x p lain ed  on a n e u ­tral groun d , im p a ct its e lf  w ould sig­nal th a t the real c lassificatio n  m ade bv the law  was in fa ct not n e u tra l. See W ash in gton  v D a v is , suDra, at 242. 4S L  Ed 2d 597, 96 S  C t  2040; A rlin g to n  H eig h ts  v M e tro p o lita n  H ou sing Dev. C o rp ., su p ra , a t  266, 50 L Ed 2d 450. 97 S  C t  555. B u t there ;a n  be but one a n sw er to the question who ~er th is v e te ra n  pref- -irt-r.ce ex-ium 1-; s ig n ifica n t n u m ce rs • f women from preferred state  jobs 

7 ^ :2  -.hey are w om en cr  because

th e y  are n o n veteran s. A p a r t  from  the fa ct th a t the defin ition o f "v e te r­a n s "  in the sta tu te  has alw ays been n eu tra l as to gender and  th a t M a ssa ­ch usetts has co n sisten tly  defined v et­eran  statu s in  a w ay th a t h as been in clusive o f wom en who have served in the m ilita ry , this is not a law  th at can  p lau sib ly  be exp lain ed  o n ly  as a gender-based classificatio n . In d eed , it is not a law  th a t can  ra tio n a lly  be explained  on th a t groun d . V e te ra n  sta tu s is not u n iqu ely  m ale . Al-_ th o u gh few vynmpii hpnpfit; fr nm thp preference, the nonveteran class is not su b sta n tia lly  a ll fem ale . To the co n tra ry , sig n ifica n t num bers o f  non- veterans are m en, and a ll nonveter- an s— male- as well as fem ale— are placed a t a d isad van tage . Too m an y m en are affected by ch  31, § 23, to p erm it the inference th a t the sta tu te  is b ut a p retext for p referrin g  m en over w om en. jM oreover, as the D istr ict C o u rt im p lic itly  found, the purposes o f the sta tu te  provide the su rest e x p la n a ­tion for its im p act. Ju s t  as there are cases in w hich im p act alon e can u n m ask an invidious classificatio n , cf. Y ic k  Wo v H op k in s, 118 U S  356, 30 L Ed 220, 6 S  C t 1064, there are o th ers, in w h ich — n o tw ith stan d in g im p act— the leg itim a te  noninvidious purposes o f a law  cannot be m issed. T h is is one. T h e  distin ction m ade by ch 31, § 2 ° , is, as it seem s to be, qu ite  sim p y betw een veterans and no nveterans, not betw een m en and w om en.
(442 US 276]BT h e  dispositive qu estion , th en , is w h eth er the appellee has shown th at a ger. do '••based d iscrim in a to ry  p u r­pose has. uf. least in som e m easure, shaped the M assach u setts v e te ra n s ’ preference le g is ia rc r . A  did theiS o
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District Court, she point.' to two 
basic factors which in her view dis­
tinguish ch 31, § 23, from the neu­
tral rules at issue in the Washington 
v Davis and Arlington Heights cases. 
The first is the nature of the prefer­
ence, which is said to be demonstr­
ably gender-biasad in the sense that 
it favors a status reserved under 
federal military’ policy primarily to 
men. The second concerns the im­
pact of the absolute lifetime prefer­
ence upon the employment opportu­
nities of women, an impact claimed 
to be too inevitable to Vs.ve been 
uni'tended. The appellee uonte tds 
that these factors, coupled with the 
fact that the n refprpnce itself has— 
little Tf nnv rual iob_
pp rfn rrnan r.p _rnn rp  than suffice. 10 

"prove - thr*,'ffiscriminatorv intent 
-ouired rn p'tfahlich a f-Apgtirjj t io n al 
violation.

1

The contention that this veterans’ 
preference is "inherently non neu­
tral" or "gender-biased" presumes 
that the State, by favoring veterans, 
intentionally incorporated into its 
public employment policies the pano­
ply of sex-based and assertedly dis­
criminatory federal laws that have 
prevented all but a handful of 

, women from becoming veterans. 
There are two serious difficulties 
with this argument. First, it is 
wholly at odds with the District 
Court’s central finding that Massa­
chusetts nas not offered a preference 
to veterans for the p u r p le  of dis­
criminating against women. Second, 
it cannot be reconciled with the as­
sumption made by both the appellee 
and the District Court that a more

limited hiring preference for veter­
ans could be sustained. Taken to­
gether, these difficulties are fatal.

[10] To the extent that the status 
of veteran is one Inkl lew “*r --------------------[ -k JU T i’TT]—

wo m en .
have been enabled to achieve, everv 
hiring preference for veterans, how­
ever roooest or extreme, is inher-L. 
entiy gender-biased, i f  Massachu­
setts by offering such a preference 
can be said intentionally to have 
incorporated into its state employ­
ment policies the historical gender- 
based federal military personnel 
practices, the degree of the prefer­
ence would or should make no con­
stitutional difference Invidious dis­
crimination does not become less so 
because the discrimination accom­
plished is of a lesser m agnitude/1 
Discriminatory intent is simply not 
amenable to calibration. It either-is 
a-factor that has influenced the leg­
islative choice or it is not. The Dis­
trict Court’s conclusion that the ab­
solute veterans’ preference was not 
originally enacted or subsequently 
reaffirmed for the purpose of giving 
an advantage to males as such nec­
essarily compels the conclusion that 
the State, intended nothing more . 
than to prefer "veterans."- Given this 
finding, simple logic suggests that an 
intent to exclude women from signi­
ficant public jobs was not at work in 
this law. To reason that it was, by 
describing the preference as "inhere 
ently non neutral" or "gender-bi- - - 
ased," is merely to restate the fact of 
impact, not to answer the question 
of intent.

To be sure, this case is unusual in

23. This s not to  say that the degree o f  as the State argues, might lessen the effective-
impact is iri'levant to  the question of intent, i.ess o f  the statute i-.. helping veterans, u o u ld
But t is to &.\v that a more modest prefer-, not be a n y  more or less " n e u t r a l ”  in the
erice while it might well lessen impact and, constitutional '■er.se.
SSfv



P E R S O N N E L  A D M IN IS T R A T O R  O F  M A S S . v F E E N E Y  
442 US 256. 60 L Ed 2d 870. 99 S Ct 2282th a t it  involves a law  th a t  by design is not n e u tra l. T h e  law  o vertly  pref­ers v e te ra n s as su ch . A s  opposed to the w ritte n  test a t  issue in D pvis, it does not p u rp o rt to define a job-re­lated  ch a ra cte ris tic . T o the co n trary , it co n fers upon a sp ecifica lly  de­scribed group— perceived to be par­t ic u la r ly  d eservin g— a com petitive h e a d sta rt. B u t ..he D istrict C o u rt foun d , and  the a p p ellee  has not dis­puted, th a t  th is le g isla tive  choice was le g itim a te . T h e  basic d istin ction betw een v e te ra n s and n o n veteran s, h a v in g  been found not gender-based, and th e  goals o f  the

[442 US 278Jpreference h a v ­ing been found w orth y, ch  31 m ust be a n a ly z e d  as is a n y  o th er n eu tral law  th a t  casts a g re a te r b urden upon w om en as a  gro up  th a n  upon m en as a g r o u p .• T ! .e-r e n listm e n t policies of* th e  A r m e d  S e rv ices m a y  w ell have •d iscrim inated  on th e  basis o f  sex. See F ro n tie ro  v R ich a rd so n , 411 U S  677, 36 L  Ed 2d 583, 93 S  C t  1764; cf. S c h le sin g e i v B a lla rd , 419 U S  498, 42 L  L d  2d 610, 95 S  C t  572. B u t the Tiistory o f d iscrim in a tio n  again st w om en in  th e  m ilita ry  is not on tria l in th ir  case.
[ 1 1 ] T h e ap p ellee's u ltim a te  a rg u ­m ent rests upon the presum ption , com m on to the c r im in a l and civ il law . th a t  a person intends the n a tu ­ral a n d  foreseeable consequences o f his v o lu n ta ry  actio n s. H er position was w ell stated in the co n cu rrin g  opinion in the D istr ict C o u rt:"C o n ca d in g  . . . th a t the goal here

was to benefit the veteran , there is no reason to absolve the legisla- . ture from  aw areness th a t the m eans chosen to achieve this goal would freeze wom en out o f a ll those state  job s activ e ly  sough t by m en. To be su re , the le g isla tu re  did not w ish to harm  w om en. B u t the cu ttin g -o ff o f w om en’s opportu­nities was a n  in evitable  concom i­ta n t o f the chosen schem e— as in ­evitab le  as th e  proposition th a t i f  ta ils is up, heads m ust be dow n. W here a  la w ’s consequences are th at in e v ita b le , can  they m ean in g ­fu lly  be described as u n in ten d ed ?" 451 F  Su p p , a t  151.T h is  rh e to rica l question im plies th a t a  n e g a tiv e  answ er is obvious, but it is not. T h e  decision to g ra n t a preference to v eteran s was o f course " in te n tio n a l."  So , necessarily , did an adverse im p a ct upon nonveterans follow from  th a t  decision. A n d it can n o t seriou sly  be argued th a t the L eg is latu re  o f M assach u setts could have been u n a w a re  th at m ost veter­ans are m en. It  would thus be d isin ­genuous to sa y  th a t the adverse con­sequences o f th is legislation for wom en were un inten ded , in the sense th a t th e y  w ere not vo litio n al or in the sense thac they were noc foreseeable.
(4-42 US 2791 [ 1 2 a] "D isc rim in a to ry  pu rpose." how ever, im p lies m ore th a n  in te n t as volition or in te n c as aw areness o f consequences. See U n ite d  Je w is h  O r ­ganization s v C a r e v , 430 U S  144. 179, 51 L Ed 2d 229. 97 S  C t 996 'co n cu rrin g  ooir.ionh-’* It im oiies th a t

24. Proo:' of discriminatory intent must nec- 
■rsi.tr.:y usuaily r-»ty zn co.'eetive taetors. see- 
"rat ■.( *h:ch ••ire outlined in Ariir.ntr. 
H o v  Met:, ijlitan Hcusin^ Dev C.rc. 
422 VS 252. 266. 10 L Ed 2a 450. 37 S Ct 555 
The ruuiry is practical. What a leati.atu.-s :r 
any -rr.-.-..»: ertitv is "up :z ' may he : a  :

tram the resu.ts its actions acmeve. or me 
res-iu they avoic Other, it .s mace .iear from 
•vr.at had beer, called. in a m.-ferer: context, 
'me ip.ve ar.s take o:‘ the s.mat.or. ' Cramer v 
United ataies. 525 US I. 12-6:5. -9 L ad 5442. 
65 SC : 9 IS •Jacks-:.-.. •/

M

Na
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the decisionmaker, in  this case a 
state legislature, selected or reaf­
firmed a particular course of action 
at ieast in part "because of," not 
merely "in spite of," its adverse ef­
fects upon an identifiable group.1* 
Yet nothing in the record demon­
strates that this preference for vet­
erans vras originally devised or sub­
sequently reenacted because it 
would accomplish the collateral goal 
of keeping wompn in a stereotypic 
and predefined place in. the Massa­
chusetts Civil Service.

To the contrary, the statutory his­
tory shows that the benefit of the 
preference was consistently offered 
to "any person" who was a veteran. 
That benefit has been extended to 
women under a very broad statutory 
definition of the term veteran.14 The 
preference formula itself, which is 
the focal

[442 US 280] 
point of this challenge, was 

first adopted—so it appears from 
this record—out of a perceived need

to help a small group of older Civil 
War veterans. If has since been reaf­
firmed and extended only to cover 
new veterans.17 When the totality of 
legislative actions establishing and 
extending the Massachusetts veter­
ans’ preference are considered, see 
Washington v Davis, 426 US. at 242, 
48 L Ed 2d 597, 96 S a  2010, the 
law remains what it purports to be: 
a preference for veterans of either 
sex over nonveterans of either sex, 
not for men over women.

IV

[1d] Veterans’ hiring preferences 
represent an a- 'kward—and, many 
argue, unfair—exception to the 

'widely'-'shared'-wiewrthat meiitr and?* 
meritr.aione^should::prevail-'inr-th&' ertipld5Theh'tt ^ l F c f ^ 'o f - ’g cv e m m e h trr ' 
After a war, such laws have been 
enacted virtually without opposition. 
During peacetime, they inevitably 
have come *'i be viewed in many 
quarters /s undemocratic and un­
wise.1'’ A b so lu te  and permanent pref-

25. f.12b] This is not to say that the inevit­
ability or foreseeability of consequences of a 
neutral rule has no bearing upon the exis­
tence of discriminatory intent. Certainly, 
when the ndversfc consequences of a law upon 
an identifiable group are as inevitable as the 
gender-based consequences of ch 31, § 23, c 
strong inference that the adverse effects were 
desired can reasonably be drawn. But in this 
inquiry—made as it is under the Constitution 
—an inference is a working tool, not a syno­
nym for p-oof. When as here, the impact is 
essentially an unavoidable consequence of a 
legislative policy that has in itself always 
been deemed to be legitimate, and when, as 
here, the statutory history and all of the 
available evidence affirmatively demonstrate 
the opposite, the inference simply fails to 
ripen into proof.

26. See nn 8, 17, supra.
27. The appellee has suggested that the 

former statutory exception for "women’s req­
uisitions." see nn 13. 14. supra, supplies evi­
dence that Massachusetts, when it established 
and subsequently reaffirmed the absolute-pref-
SS8

erence 't-gislation, assumed that women 
would not or should not compete with men. 
She has further suggested that the former 
provision extending the preference to ct, tiin 
female dependents of veterans, see n 10, su- 
r ; ; ,  demonstrates that ch 31, §23, is laced 
with "old notions" about the proper roles and 
needs of the sexes. See Califano v Goldfarb, 
430 US 199, 51 L Ed 2d 270, 97 S Ct 1021; 
Weinberger v Wiesenfeld, 420 US 636, 43 L 
Ed 2d 514, 95 S Ct 1225. But the first sugges­
tion is totally belied by the statutory history, 
see supra, at 267-271, and nn 19, 20, 60 L Ed 
2d, at SS0-SS2, and the second fails to account 
for the consistent statutory recognition of the 
contribution of women to this Nation's mili­
tary efforts.

28. See generally Hearings on Veterans' 
Preference Oversight before the Subcommit­
tee on Civil Service, of the House Post Office 
and Civil Service Committee, 95th Cong, 1st 
Sess (19771; Report of Comptroller General. 
Conflicting Congressional Policies; Veterans' 
Preference and Appcrtionment vs Equal Em­
ployment Opportunity (Sept. 29, 19771.



PERSONNEL ADMINISTRATOR OF MASS, v FEENEY
442 US 256, 60 L Ed 2d 870. 99 S Ct 2282erer.ces, as th e  troubled history  o f th is  la w  d em o n strates, h ave alw ays been su b ject to the objection th a t th e v  g ive th e  veteran

[442 US 261] m ore th a n  asq uare d e a l. (E ju ty th e :; F ou rteen th" A m e n d m e n t, .I’cam aot. be m ade a  ref-- u g e _fro m  i l l - a d v i s e d - f l a w s ' . ”  D is­tr ic t  o f  C o lu m b ia  v Brooke, 214 U S  13S, 150, 53 L  E d  941, 29 S  C t  560. T h e  su b s ta n tia l edge gran ted  to vet­

e ra n s by ch 31, § 23, m ay reflect unw ise policy. T h e  app ellee , how ­ever, has s im p ly  failed  to dem on­stra te  th a t  th&-‘law 1’in  -  ariy-w ay. r  eA  •fleets- a r  purposer to : d iscrim in ate  ..on e. ^ .h e  b asis-of s e x ...£T h e  ju d g m e n t is reversed, and the case is rem anded for fu rth er pro­ceed ings consistent w ith  th is opin­ion.It  is so ordered.
SEPARATE OPINIONSM r . Ju s t ic e  S t e v e n s , w ith whom  M r . Ju s t ic e  W h ite  jo in s , co n cu rrin gW h ile  I co n cu r in the C o u rt’s o p in ­ion, I confess th a t I am  not a t  a ll su re  th a t  there is a n y  difference betw een th e  two questions posed a n te , a t  274, 60 L  Ed 2d, at S84. I f  a c la ssifica tio n  is not overtly  based on g e n d e r, I am  in clin ed  to believe the question w h eth er it is covertly  g e n ­der based is the sam e as the ques­tion  w h eth er its adverse effects re­flect in vid io u s gender-based d iscrim i­n a tio n . H ow ever the question is p hrased , for m e the answ er is la rg e ly  provided by the fact th a t the n u m b er o f m ales d isad van taged  by M a ssa c h u s e tts ’ v e te ra n s’ preference (1,867,000' is su fficien tly  large— and su ffic ie n tly  close to the n u m ber o f d isa d v a n ta g e d  fem ales (2.954,000)—  to refu te  th e  cla im  chat the rule was inten ded  to benefit m ales as a  class over fem ales as a class.M r. Ju s t ic e  M a r s h a l l ,  w ith whom  M r. Ju s t ic e  B r e n n a n  jo in s, d issen t­ing..A lthough acknow led ging th a t  in som e circu m stan ce s, d iscrim in ato ry  in ten t m a y  be inferred from  the in ­e v ita b le  or foreseeable im pact o f a s t a t c e .  a :t-e. at 279 r. 25. 60 L Ed 2d. a : id-:, the C o u rt concludes th a t r.a su ch  in te n t has been established here. I tur.noc agree. Ir. rr; ju d g ­m ent. M a ssa ch u setts ' choice c f  an

absolu te  v eteran s' preference system  evinces purposeful
[442 US 2S2Jgender-based dis­crim in a tio n . A n d  because the sta tu ­tory schem e bears no su bstan tial re latio n sh ip  to a le g itim a te  govern­m e n ta l objective, it can not w ith­stan d  scru tin y  under the E qual Pro­tectio n  C la u se . IT h e  D istrict C o u rt found th at the ’ ’ prim e o bjective”  o f the M assach u ­setts veterans' preference statu te , M ass G e n  L aw s A n n , ch 31, § 23, was to benefit in d ivid u als w ith prior m ilita ry  service. A n th o n y  v Com - m on w f.alth , 415 F  Su p p  485, 497 iM a ss 1976). See  Feeney v M assach u ­setts, 451 F  Su p p  143, 145 'M ass 1978). U n d e r the C o u r t ’s analysis , this fa ctu a l d e term in a tio n  "n ecessar­ily co n .p els the conclusion that the S ta te  intended n o th in g  m ore than to prefer ’v e te ra n s .’ G iv e n  this finding, sim ple logic suggests th a n  an intent to exclud e w om en from  sign ificant pubilc jobs was not at work in this la w .” A n te , a t 277. 60 L Ed 2d. at 

886 . I find the C o u r t’s logic neither sim ple nor co m p ellin g .T h a t a  iegssiature soexs to ad va n ­tage one group does not. as a  m atter c f  logic or o f com m on sense, exciuae the p ossib ility  th a t it aiso in ten cs to



d isad v an tag e  *anbther._In dividuals in ge n e ra l and law m ak ers in  p a rticu la r  frequehtly*"act for a  v a rie ty ' of- rea- t so n s.-i’A s  th is C o u rt recognized in  A r lin g to n  H e ig h ts  v  M etro p o litan  H o u sin g  D s v . C o rp ., 429 U S  252. 265, 50 L  E d  2d 450, 97 S  C t  555 (1977), "[r ja re ly  can it  be said th a t  a le g isla tu re  or ad m in istra tiv e  body op eratin g  u n d er a broad m and ate m ade a decision m otivated solely by a sin gle  co n ce rn .”  A b se n t an om nis­cience not cor*m only attrib uted  to th e  judiciary', it  " 'ill  often be im pos­sible to ascertain  the sole or even d o m in an t purpose o f  a given  sta tu te . See  M c G in n is  v R ovster, 410 U S  263, 276, 277, 35 L  Ed 2d 282, 93 S  C t  1055 (1 /3); E ly , L eg is lativ e  and A d ­m in istra tiv e  M o tiv a tio n  in C o n stitu ­tional L aw , 79 Y a le  L J  1205, 1214 (1970). T h u s , the critica l co n stitu ­tion al in q u iry  is not w h eth er an illic it  consideration w as the prim ary o r but-for cause o f a decision, but rather w h eth er it had an ap precia­ble role in sh a p in g  a given le g isla ­tive e n a ctm e n t. W here there is 
[4-12 US 2S3)‘ 'proof th a t  a  d iscrim in ato ry  purpose , h as been a m o tiv a tin g  factor in the j: d ecisio n ,-. . . ju d ic ia l  deference is no •longer ju s tifie d .”  A r lin g to n  H eig h ts  v  M e tro p o lita n  H o u sin g  D ev. C o rp ., su p ra, at 265-266, 50 L  Ed 2d 450, 97 S  C t  555 (em phasis added).M oreover, since reliab le  evidence o f  subjective inten tion s is seldom  o b tain ab le , resort to inference based on objective factors is ge n e ra lly  u n a ­voidable. See B eer v U n ite d  Sta te s , 425 U S  130, 14S-149, n 4. 47 L  Ed 2d 629, 96 S  C t  1357 (1976) <Mar- s h a ll, J . ,  d : isenring); cf. P a lm e r v T hom pson, 403 U S  217, 224-225, 29 L  Ed 2d 438, 91 S  C t  1940 (1971); U n ite d  S ta te s v O 'B rie n , 391 U S

1. See Anthony v Massachusetts. 415 F 
Supp 485, 490, 495-499 19 7 6 Feeney v

• Massachusetts, 451 F Supp I-3 , 145, 14S
i.Muss 197S). In addition to the 23- la on

'367, 3S3 -3 S4 . 20 L  E d  2d 672. SS S Ct 1673 Q968). T o  discern th e  pur­poses u n d e rly in g  fa c ia lly  neu tral p olicies, th is  C o u r t h a s  therefore considered th e  degree, in e v ita b ility , and fo re see a b ility  o f a n y  dispropor­tio n ate  im p a ct a s  w ell a s the a lter­n ativ es re a so n a b ly  a v a ila b le . See M on roe v  B o ard  o f  Com m issioners, 391 U S  4 r 0, 459, 20 L  E d  2d 733, 88 S  C t 1700 (1968); G oss v  B o trd  o f u ca tio n , 372 U S  6S3, 6SS-683, 1 0  L  Ed 2d 632, S3 S  C t  1405 (1963); G o m illio n  v L ig h tfo o t , 364 U S  339, 5 L  Ed °d  110, 81 S  C t  125 (1960); G riffi Illin o is , 351 U S  12, 17 n 1 1 , 100 L  . i  891 76 S  C t  585, 55 A L R 2 d  1055 (1p56). C f . A lb e m a r le  P a p e r Co. v M oo d v, 422 U S  405, 425, 45 L  Ed 2d 280, 95 S  C t  2362 (1975).In th e  in s ta n t ca se , th e  im p act of the M a ssa c h u s e tts  s ta tu te  on wom en is un d isp u ted . A n y  v eteran  w ith a p assing grade on th e  civ il service exam  m ust be placed  ahead  o f a n o n v e te ra n , re g a rd le ss o f th e ir re­spective scores. T h e  D istr ic t  C o u rt found th a t , as a p ra ctica l m atter , th is  preference su p p la n ts  test results as the d e te r m in a n t o f upper level civ il se -v ice  ap p o in tm e n ts . 415 F  Su p p , at 4 S8 -4 S9 . B ecau se  less than 2 '7c o f th e  w om en in M assach u setts are v eteran s, th e  ab solu te  preference fo rm u la  has ren d ered  desirable state civ il service e m p lo y m en t an alm ost e x clu siv ely  m ale  p rerogativ e . 451 F  Su p p , at 151 (C a m p b e ll, J . ,  concur­ring).A s the D istrict C o u rt recognized, th is  consequen ce fo llow s foresceably , indeed in e x o ra b ly , from  the long h is­tory o f  p o licies severely  lim itin g ! w om en's p a rtic ip a tio n  in the m ili*
Lar7 -' (442 US 2S4]A lth o u g h  n eu tral in form ,
women's participation in the Armed Forces, 
see ante. at 270 n 23. 00 L Ed 2d. at 8S2.enlistment ..nd appointment iequirv;r,en’.s



PERSONNEL ADMINISTRATOR OF MASS. v FEENEY
442 US 25o, 60 L Ed 2d S70, 99 S Ct 22S2the sta tu te  is a n y th in g  b u t n e u tra l in  a p p lica tio n . It  in escap ably  re­serves a m ajor sector o f public em ­p lo ym en t to " a n  a lre a d y  established class w h ich , as a m a tte r o f h istorical fa ct, is 089c m a le .”  Ibid . W here the foreseeable im p act o f a fa c ia lly  neu­tra l policy is so d isp rop ortionate , the b u rd en  should  rest on the S ta te  to e sta b lish  th a t sex-based considera­tion s played no p art in the choice o f the p a rtic u la r  le g isla tive  schem e. C f. C a sta n e d a  v P a r tid a , 430 U S  482, 51 L  Ed 2d 498, 97 S  C t  1272 (1977); W a sh in g to n  v  D a v is , -'26 U S  229, 241, 48 L  Ed 2d 597, 96 S  C t  2040(1976); A le x a n d e r  v L o u isia n a , 405 U S  625, 632, 31 L  Ed 2d 536, 92 S  C t  1221 (1972); see g e n e ra lly  B rest, P a lm e r  v T hom p son ; A n  A p p roach to the Problem  o f  U n co n stitu tio n a l L e g is la tiv e  M o tiv e , 1971 S u p  C t  R ev > 95, 123.C le a r ly , th a t burden was not sus­ta in ed  here. T h e  le g isla tive  h istory o f the sta tu te  reflects the C o m m o n ­w ealth 's p atent ap p reciation  o f the im p act the preference system  would .have on w om en, and an  e q u a lly  evi­d ent desire to m itig a te  th a t im pact o n ly  w ith  respect to certain  tradi- .o n a lly  fem ale  occupations. U n til  ’.971, the sta tu te  an d  im p le m e n tin g  civ il service

[442 US 2351
have been more stringent for females than 
males with respect to age. mental anti physi­
cal upt.tude, parental consent, and educa­
tional attainment. M. Binkin & S. Bach. 
Women and the Military '1977' 'hereinafter 
Bioa.n and Bach:: Note. The Equal Rignis 
Atnesument and the Military, 62 Yale U  
15.1.1 '.519 U97.1i. Until the 1970‘s the Arm. < 
Forces precluded er.iurmcnt and appointment 
of women, but not men. ’ho were married or 
mid beper.cen: rr.iicren. See 415 F Sups, at 
SS4: Apo 315: a.i.t 93. 39. 101 if 4 Sex-cu:*: 
rw;:-:c:;.;r.s or. txvar.center.: are tratr.r.u ip* 
porv.mttes auo diminishes t.-.e incentives for

regulations exem pted from  operation o f the preferen ce any job  req uisitions "esp ecially  ca llin g  for w o m en ." 1954 M ass A cts , ch 627, § 5. See  also 1S96 M ass A cts, ch 517, § 6; 1919 M ass A cts ch 150, § 2; 1945 M ass A cts , ch  72.5, § 2(e); 1965 M ass A c ts , ch  53; a n te , at 266, nn 13, 14, 60 L  Ed 2d, a t  879. In practice, this exem p tio n , coupled w ith the abso­lute preference for veterans, has created  a gender-based civil service h ie ra rch y , w ith  women occupying low -grade c le rica l and secretarial jobs and m en h o ld in g  more responsi­ble and  rem u n erativ e  positions. See 415 F  Su p p , a t  488; 451 F  Su p p , a t 148 n 9.I . T h u s , for over 70 years, the Com -; m on w ealth  nas m ain tain ed , as an in te g ral pari o f its veteran s’ prefer­ence system  an exem ption relegat­in g  fem ale  c iv il service applicants to occupations tra d itio n a lly  filled by w om en. S u ch  a statu to ry  schem e both reflects and perpetuates pre­cisely  the k in d  o f archaic assum p­tions about w om en’s roles w hich we h av e  previously  held invalid . See O rr  v O rr , 440 U S  26S, 59 L  Ed 2d 306. 99 S  C t  1102 (1979); C a lifan o  v G o ld fa rb . 430 U S  199, 210-211, 51 L  Ed 2d 270, 97 5 C t 1021 (1977); Stan to n  v S ta n to n , 421 U S  7. 14, 43 L Ed 2d 688 . 95 S  C t 1373 (1975);
qualified women to enlist. See Binkin and 
Bach 19-17: Beams. Sex Discrimination in the 
Military. 67 MU L Rev 19. 59-63 1.197*1. Cf. 
Schlesinger v Bullard, 419 US 496. 508. 42 L 
Ed 2d 610. 95 S O  572 11975V 

Thus, unlike the employment examination 
in Washington v Davos, 426 US 229. 4-9 L Ed 
2d 557. vr S Ct u040 ' 1976V which the Court 
found to be demonstrably job related, the 
Massachusetts preference statute incorporates 
the .-“suits of sex-oases military policies irrel­
evant to women's current fitness for civilian 
public empiovment. See 415 F Supo. at 495- 
459
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W e in b ere er v  W iesen feld . 420 U S  636. 645, 43 L  Ed 2d 514. 55 S  C t 1225 (1975). P a r t i c u l a r l y  w h e n  view ed a g a in s t th e  ran ge o f less dis­cr im in a to ry  a ltern a tiv e s a v a ila b le  to a s s is t  v e t e r a n s . 5 M a s s a c h u s e t t s ’ choice o f  a fo rm u la  th a t so severely restricts p u b lic  em p loym en t opportu­n itie s  fo r  w om en can n o t reasonably be th o u g h t gen d er-n eu tral. C f . A lb e ­m a rle  P a p e r  Co.' v M ondv, su p ra , at 425, 45 L  E d  2d 280, 95 S  C t  2362. T h e  C o u r t ’s conclusion to th e  con­tra ry — t h a t  "n o th in g  in  the record”  evin ces a "c o lla te ra l goal o f keeping w om en in  a stereotypic and  prede­fined p lace  in the

[442 US 286)M assach u setts C iv il S e r v ic e ,”  a n te , a t 279, 60 L  Ed 2d, a t  892— displays a s in g u la rly  m y­opic view  o f the facts established below .3 IIT o , su rv iv e  ch allen ge., un d er th e  E q u a l P ro te ctio n  C la u s e ,-s ta tu te s  re­flectin g gender-based d iscrim in atio n  m u st-b e  su b s ta n tia lly  related to the a ch ie v e m e n t o f  im p o rta n t govern- m ental~ objectr-*es. See  C a lifa n o  v W eb ster, 430 U S  313, 316-317, 51 L  Ed 2d 360, 97 S  Ct 1192 (1977); C ra ig  v B o ren , 429 U S  190, 197, 50 L  Ed 2d 397, 97 S  C t  451 (.1976); Reed v R eed , 404 U S  71. 76, 30 L  Ed 2d 225, 92 S  C t  251 (1971). A p p e lla n ts  here
2. Only four States aliord a preference com­

parable in scope to that of Massachusetts. See
Fleming & Shanor, Veterans’ Preferences and 
Public Employment: Unconstiiutior.nl Gender 
Discrimination?, -26 Emory U  13. 17 n 13 
U977J (citing statutes* Other States and the 
Federal Government grant point or tie-break­
ing preferences that do not foreclose opportu­
nities for women, See id., at 13. and nn 12, 14; 
ante, at 261 n 7, 60 L Ed 2d, at 877, Hearings 
rn Veterans’ Preference Oversight before the
Jubeommittee on Civil Service of the House 
Committee on Post Office and Civil Se-vice. 
P.V.h Cong, 1st Sess, 4 t)977» 'statement of

ad van ce th re e  in terests in support of th e  absolute preference system : (1 ; assistin g  v eteran s in th eir readjust­m ent to c iv ilia n  life ; (2 ) encouraging m ilita ry  e n listm e n t; and (3) rew ard­in g  those w ho h av e  served their ct country*. E r ie f  for A p p e lla n ts  24. A l- A th o u gh  each  o f those goals is urtques- I  tio n ab ly  le g itim a te , th e  "m ere  reci­ta tio n  o f a  b en ig n , com pensatory j purpose" ca n n o t o f its e lf  in su late  '• * le g isla tiv e  classificatio n s from  consti- t tu tio n a l sc ru tin y . W ein b erger v  U W iesen feld , su p ra , a t  648, 43 L  E d  \  2d 514, 95 S  C t  1225. A n d  in this * case, th e  C o m m o n w e alth  has failed to estab lish  a  su fficien t relation ship  betw een its- objectives and the m eans chosen to e ffectu ate  th e m .W ith  resp ect to th e  first interest, fa c ilita tin g  v e te ra n s’ tran sitio n  to c iv ilia n  sta tu s , th e  sta tu te  is p la in ly  o verin clu siv e . C f . T rim b le  v G ordon,430 U S  762, 770-772, 52 L  Ed 2d 31,97 S  C t  1459, 4 O h io  O ps 3d 296(1977); J im e n e z  v W ein b erger, 417 U S  628, 637, 41 L  E d  2d 363, 94 S  C t  2496 (1974). B y  co n fe rrin g  a perm a­nen t p referen ce , the legislation  a l­lows v e te ra n s to invoke th e ir  ad van ­ta g e  rep eated ly , w ith o u t regard to th e ir  d ate  o f d isch arge . A s  the rec­ord d em o n strates, a su b stan tia l 
[442 US 287] m a­jo r ity  o f those cu rre n tly  enjoyin g the benefits o f the system  are not re*

Civil Service Commission).
3. Although it is relevant that the prefer­

ence statute also disadvantages a substantial 
group of men, see ante, al 281, 60 L. Ed 2d, at 
889 (Stevens, J.. concurring), it is equally 
pertinent that 47‘Tr of Massachusetts men 
over IS are veterans, as compared to 0.3*V of 
Massachusetts women App S3. Given this 
disparitv, and the indicia of intent noted at 
284-255, 60 L Ed 2d, at 891-392, supra, the 
absolute number of men denied preference 
cannot be dispositive, especially since they 
have not fated the barriers to achieving vet­
eran status confronted by women. See n 1,



PERSONNEL ADMINISTRATOR OF MASS. v FEENEY
442 US 256. 60 L Ed 2dS70. 99 S Ct 22S2.cen tly  d ischarged  veterans in need o f read ju stm en t a ssista n ce .4N o r is the C o m m o n w ealth 's sec> ond asserted in te rest, e n cou ragin g  rtH ita ry 'se rv ice ; a plausible ju s tifica ­tio n .. for th is  le g isla tiv e  schem e. In its o rig in a l and subsequent re-enact­m ents, the sta tu te  extended benefits retroactively  to veteran s who had served d u rin g  a  prior specified pe­riod. Se e  a n te , ut 265-267, 60 L  Ed 2d, a t  879-SSO . I f  the C o m m o n ­w e a lth ’s " a c tu a l purpose" is to in ­duce e n listm e n t, th is  leg islative  de­sign  is h a rd ly  w ell suited to th a t end. See  C a lifa n o  v W ebster, su pra, a t 317, 51 L  Ed 2d 360, 97 S  C t  1192; W einb erger v W iesen feld , su p ra, at 64S, 43 L  Ed 2d 514, 95 S  C t  1225. For I am  u n w illin g  to assum e w h at ap p ellan ts m ade no effort to prove, th a t the p ossib ility  o f o b ta in in g  an ex post facto c iv il service preference sig n ifica n tly  influenced the e n lis t­m ent decisions o f M a ssa ch u setts res­idents. M oreover, even i f  such in flu ­ence could be presum ed, the statu te  is still grossly  o verin clu sive  in th a t it bestows benefits on m en d rafted  as well as those who volunteered.F i n a l l y ,  th e  C o m m o n w e a lt h 's  th ird  in terest, rew ard in g  veteran s, does not "a d e q u a te ly  ju s tify  the sa l­ient fe a tu re s" o f th is  preference sys­tem . C r a ig  v B o ren , 429 U S , a t 202- 203, 50 L  Ed 2d 397, 97 S  C t  451. See O rr v O rr , su p ra , a t  231, 59 L  Ed 2d 306, 99 S C t  1102. W here a p a rticu ­la r  sta tu to ry  sch em e visits su b stan ­tia! h ard sh ip  on a class lon g subject to d iscrim in a tio n , the legislation

4. The eiitfsbility lists for the positions Ms. 
Feer.cji sc:;!"/, include-: 55 veterans far whom 
diacr.arB'b r.:*srr.:-?t;en was ava.iacie Of those
*5 nr.aies. 4 6~‘~, • were discr.aritec prior to 
1360. Aps . .*». tiw-151. 165-170.

q a n n o P :'-‘- b e .^ s u s t a i n e d  — -un les& r "  {carefully— tu n e d -.,, to a lte rn a tiv e  ’consid eration s.’ ”  T rim b le  v G ord on , su p ra , a t 772, 52 L  Ed 2d 31, 97 S  C t  1459, 4 O hio O ps 3d 296. See  C a b a n  v M oh am m ed , 441 U S  3SC, 392-393, n 13, 60 L  Ed 2d 297, 99 S  C t  1760 (1979); M ath ew s v L u ca s , 427 U S  495, 49 L  Ed 2d 651, 96 S  C t  2755 (1976). H ere , th ere are a wide v a r i­ety o f less d iscrim in ato ry  n eans by w hich M assach u setts could effect its com pensatory purposes. For e x a m ­ple, a point preference system , su ch  as th a t m ain tain ed  by m an y  S ta te s  and the F ed eral G o v e rn m en t,
[442 US 288]see n 2 , su p ra , or an  absolute preference for a lim ited  d u ra tio n , w ould rew ard v eteran s w it h o u t  e x c lu d in g  a l l  q u a lif ie d  wom en from  up per lev i civ il service positions. A p a rt from  public em p loy­m en t, the C o m m o n w e alth , ca n , and does, afford assistance to veteran s in various w ays, in clu d in g  ta x  a b a te ­m ents, ed u catio n al subsidies, and special program s for needy veteran s. See M ass G e n  Law s A n n , ch 59, § 5, F ifth  (W est S u p p  1979); M ass G e n  Law s A n n , ch 69, §§ 7, 7B (W est Su p p  19791; and  M ass G e n  Law s A n n , chs. 115, 115A (W est 1969 and Su p p  1978). U n lik e  these and  s im ila r  benefits, the costs o f w h ich  are  d is­trib uted  across the ta x p a y in g  pu blic g e n e ra lly , the M assach u setts sta tu te  exacts a su b sta n tia l price  from  a discrete group o f in d iv id u a ls  who have long been su b ject to e m p lo y ­m ent d iscrim in a tio n ,4 a n d  w ho, "b e ­cause o f c ircu m stan ces to ta lly  be­yond th e ir co n tro l. have

Kahn v Shev.r.. 416 US 3.51. 353-054. 40 L Ed 
2d 159. 44 5 C: 1734 1574' Unices Susies 
Sureau -jf :.* • Cer.ius. Carrent ?  isolation 
P.eocrti. No. 1 ’ Me nr', ir.isme ir.a Poverty 
5’..»:aa .:f ran .. rs -r.a P'rv.r.i .r. sr.- United
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rhad] little if  airy chance of becoming 
members of the preferred class." 415 
F Supp. at 499. See n 1. supra. *•'

In its present unqualified form, 
the veteran's preference statute pre­
cludes all b at a s-jail fraction of 
Massachusetts women from obtain­
ing any civil service position also of

interest to men. See 451 F Supc. at 
151 (Campbell. J.. concurring!. 
the range of alternatives available, 
this degree of preference is not ccs- 
stitutionallv permissible.

I would affirm the judgment of the 
court below.

EDITOR’S NOTE

An annotation jn "Validity, tinder equal protection clause of Fourteenth Amend­
ment. of gender-based classifications arising by operation of state law,” appears p



*'09.25.150 A i.a h k a  S t a t u t e s  S u p p le m e n t  8 39.25.150d unce w ith  a v a lid  a g re e m e n t entered into  in  accordance w ith  A S  23.'iU;(3) the use o f em ployee selectio n  m eth od s, in c lu d in g  open com p eti­tive e x a m in a tio n s , w hen .appropriate, th a t  w ill fa ir ly  test the cap acity  and fitn ess o f the person e x a m in e d  to d isch a rg e  the d u tie s o f th e  class in w h ich  em p lo y m en t is so u gh t;(4) th e  e sta b lish m e n t a n d  m a in te n a n ce  o f  e lig ib le  lis ts  for ap p o in t­m en t and  prom otion p ro v id in g  th e  n a m e s o f e lig ib le  can d id ates in  order o f th e ir  re la tiv e  p erform an ce in  th e  e x a m in a tio n s;(5) the procedure for c e r tify in g  e lig ib le  can d id ates; th e  ru le  adopted un der th is p a ra g ra p h  m a y  in clu d e  procedures p ro v id in g  a preference for ce r tify in g  local resid en ts w hen ap propriate;(6 ) prom otions from  w ith in  th e  s ta te  service  w hen there are q u a lifie d  ca n d id a te s in  th e  sta te  service; v a ca n cies  s h a ll be fille d  by prom otion w h en ever p ractica b le  an d  in  th e  b est in te re st o f th e  sta te  service  and  prom otion s h a ll be by co m p etitiv e  e x a m in a tio n  w h enever possible; in  co n sid erin g  prom otions, the a p p lica n ts ’ q u a lifica tio n s , per­form an ce record, se n io r ity , and conduct sh a ll be ev alu a te d ;(7) a  period o f p rob atio n  not to exceed one ,a r before an  ap po int­m e n t to a position  becom es p e rm a n e n t, exc o t th a t  a  p e im a r : n t em ployee re c e iv in g  a p rom otional a p p o in tm e .it  re ta in s p erm an en t s ta tu s  in  the service  and jo b  class from  w h ich  app ointed  for the d u ra ­tion o f  the p rob atio n ary  period an d  m a y  be dem oted to a form er class w ith o u t r ig h t o f a p p e a l, n o tw ith sta n d in g  A S  39.25 .170, b u t i f  the em ployee is d ism issed  from  the service the ap p eal r ig h ts  un d er A S  39.25.170 apply;(8 ) n o n p erm an en t and em ergen cy  ap p o in tm en ts to p ositions in  the sta te  service  in accordan ce w ith  A S  39.25.195 —  39.25.200;(9) provisional a p p o in tm e n t w ith o u t co m p etitiv e  e x a m in a tio n  w hen app rop riate e lig ib le  lists  are  not a v a ila b le ;(1 0 ) tran sfers from  one d ep artm en t to a n o th e r and  from  an o th er m e rit system  ju r isd ictio n  to the sta te  service;(1 1 ) tra n sfers from  one are a  o f  the s ta te  to an o th er;(1 2 ) the re in sta te m e n t o f  a person who re sig n s in good sta n d in g ;(13) la yo ffs  for reason o f  la ck  o f  m oi.ey  or w ork , ab o litio n  o f posi­tions, or m a te ria l c h a n g e s  in  d u tie s  or o rg a n iza tio n ; both perform ance and se n io rity  records s h a ll be considered in  th e  d evelopm en t o f  la y o ff orders;(14) the d evelo p m en t, m a in te n a n ce , and  use o f em ployee per­form ance records;(15) the esta  'lish m e n t o f  d isc ip lin a ry  m e asu res w hich m ay in clu d e d isc ip lin a ry  suspension' w ith o u t pay;(16) the procedures lor roview  o f d isp u ted  personnel a ctio n s, for re so lv in g  em ployee and in te ra g e n cy  g rie v a n ce s , and  for re so lv in g  grio-

8 39.26.150 PlJULIO O l'KlUEIIS AN!) liMl'LOYKMH 8 39.25.150(17) hours o f  w ork for a ll  em ployees in  the s la te  service;
( 18) mothocla und procedures covering overtime work and pay;■ (19) the g r a n tin g  o f  e m p lo y m en t preference rig h ts  to n veteran notw ith in  tho are a  o f  p rom otion , w hen tho veteran  possesses the necessary q u a lifica tio n s  in  th e  jo b  c la ss ific a tio n  applied  for un d er th is  chapter; in a n  e x a m in a tio n " to d eterm in e  th e  q u a lifica tio n  o f ap p lican ts for •en tran ce in to  th e  cla ss ifie d  service  u n d er m e rit system  e x a m in a tio n , five  a d d itio n al points/shall be ad aed  to the p a ssin g  grad e o f a veteran  and  ten  a d d itio n al p o in ts s h a ll be added to the p a ssin g  grad e o f a d isab led  v e te ra n ,[b u t th e  a d d itio n a l p o in ts m a y  be used only th e  first  • tim e th e  v e te ra n  o b ta in s a  p o sition  in  the cla ssifie d  se rv ice / if a  position 7 in  the c la ssifie d  service  is  e lim in a te d , em ployees sh a ll 1 s released in  >'■ ’• accordance w ith  ru le s w h ich  g iv e  due effect to a ll facl /rs; i f  a il jo b  - q u a lifica tio n s  are  e q u a l, th e  v e te ra n  s h a ll be g iv en  preference ovc-r the n o n v eteran  a n d  th e  v e te ra n  s h a ll be kep t on the job ; th is  p a ra g ra p h  m a y  n o t be in terp reted  to a m en d  th e  term s o f  a  co llective  b a rg a in in g  a g reem en t; in  th is  p a ra g ra p h(A) '‘v eteran ”  m ean s a  person w ith  181 d ays or m ore a ctiv e  service in  the arm ed  forces o f  th e  U n ite d  S ta te s  who h as been honorably d is­ch arged  a fte r  h a v in g  served  d u r in g  a n y  period betw een A p ril 6 ,1 9 1 7 , an d  D ecem b er 1 ,1 9 1 9 , b e tw o j i S e p te m b e r 1 6 ,1 9 4 0 , and D ecem ber 31, 1947, or betw een J u n e  2 7 , 1950, an d  N o v em b er 7 , 1975;(B) "d isa b le d  v e te ra n ”  m e a n s a  v e te ra n  who is en titled  to com pensa­tion  un d er la w s a d m in iste re d  by the U n ite d  S ta te s  V e te r a n s ’ A d m in is ­tra tio n , or a  person w ho w as ho n o rab ly  d isch arged  or released from  a ctiv e  d u ty  b ecause o f  a  service-con nected  d isa b ility ;(2 0 ) th e  e m p lo y m e n t. o f  persons in  p erm a n e n t positions on a p a rt-tim e  .a s is .o f 15 ho urs or m ore a  w eek, .n c lu d in g  the em ploym ent o f  two persons to f i l l  one p e rm a n e n t fu ll-tim e  position; these em ployees sh a ll be d e sig n a te d  aa P e rm a n en t p a rt-tim e  em ployees;(2 1 ) the g r a n tin g  o f e m p lo y m en t preference to severely handicapped persons; th is  in clu d e s tho r ig h t  to provisional ap p o in tm en t w ithout co m p etitive  e x a m in a tio n  fo r periods up to four m onths and the g r a n tin g  o f  e lig ib ility  to a  sev erely  han d icap ped  person p rovisionally  appointed un der th e  ru le s  w ho d em o n strates a b ility  to perform  tho job  for p e rm a n e n t a p p o in tm e n t w ith o u t co m p etitiv e  e x a m in a tio n ; provi­sio n al em p lo y m en t u n d e r th is  p a ra g ra p h  m a y  not exceed four m onths d u rin g  u 1 2 -m on th period; "se v e re ly  h an d icap p ed ” a s  used in th is p ara­g ra p h  m ean s persons certified  by th e  d irecto r o f  th e  d iv ision  o f v o catio n a l re h a b ilita tio n  to be se v e re ly  handicapped;(22) th e  e sta b lish m e n t o f  p ro g ram s fa c ilita t in g  the em ploym en t o f d isa d v a n ta g e d  persons;(23) the d e le g a tio n , w hen fe a sib le  o f  p e iso n n e l resp on sib ilities and d u tie s to th e  p rin cip al d e p artm en ts o f the e x e cu tiv e  b ranch;f!24) tho e sta b lis h m e n t o f  a  tra n sitio n  period o f  up to 12 m onths for



x ) m x m x m w m & x
Bill Sheffield, Governor

3341 FAIRBANKS ST. 
ANCHORAGE.ALASKA 99503 
RHONE: (907)279-5441

D E P A R T M E N T  O F  A D M I N I S T R A T I O N
DIVISION OF PERSONNEL

J a n u a r y  20... 1983

Mr. W a y n e  0. P i n q u o c h  

Box 315

Wasilla, A l a s k a  99 6 8 7  

Dear Mr. P inquoch:

Yo u r  n a m e  has been on S t a t e  o f  A l a s k a  eligible lists w i t h  Veteran's 

P r e f e r e n c e  P o i n t s . •

C R ecent l e g i s l a t i v e  c h a nges to the S t a t e  Personnel A c t  have a f f e c t e d  the 

c r i t e r i a  for a w a r d i n g  V e t e r a n ' s  P r e f e r e n c e  P o i n t £ * f : f f e c t i v e  J u l y  1, 

1982, the law has been c h a n g e d  to a l l o w  p o i n t $ ^ o n l y ]>for fi r s t  time entry 

• irto the c l a s s i f i e d  service. On c e  an individual is hired into a p er­

m a n e n t / p r o b a t i o n a r y  p o s i t i o n  s / h e  loses all future rights to veteran's 

points. I

R e v i e w  o f _ y o u r  c u r r e n t  a p p l i c a t i o n  ind i c a t e s  y o u  have, be e n  previously 

e m p l o y e d  b y  the St a t e  o f  Alaska. T h e r efore, in co m p l i a n c e  w i t h  the law, 

I hav e  r e m oved y o u r  Veterans' P r e f e r e n c e  Points fro m  all lists on w h i c h  

y o u r  name a p p e a r s . " •

If y o u  have a n y  q u e s t i o n s  r e g a r d i n g  this m a t ter, please feel free to 

c o n t a c t  me.

Sincerely, •

Michael McCain •'

Personnel T e c h n i c i a n  ; ’

’ MM raj ' ‘ ' '*

c ( : C e r t i f i c a t i o n s



( A l a s k a  J i t a i e

Commiffeg oni
Communify &  R e g i o n a l  Affairs

February 1 , 1983

Pouch V 
State Capitol 

Juneau, Alaska 99811Official Business

Mr. Wayne J .  P inquoch  
Box 315
W a s i l la ,  A la sk a  99687  

D ear Wayne:
*

U n fo r tu n a te ly ,  th e  s t a t e  p e r so n n e l law  was changed , a s  had b een  
e x p la in e d  to  you in  th e  l e t t e r  you  r e c e iv e d  from  M ich ael McCain o f  th e  
D i v i s io n  o f  P e r s o n n e l.  The lan g u a g e  o f  t h i s  new law rea d s: " . . . b u t  th e
a d d i t io n a l  ( v e t e r a n 's  p r e fe r e n c e )  p o in t s  may be u sed  o n ly  th e  f i r s t  tim e  
th e  v e te r a n  o b ta in s  a p o s i t i o n  in  c l a s s i f i e d  s e r v i c e . . . "

S in c e  you have h e ld  a c l a s s i f i e d  p o s i t i o n  p r e v io u s ly ,  by la w , you • 
l o s e  th e  r ig h t  to  e v e r  u se  your v e t e r a n ’ s  p r e fe r e n c e  a g a in .

The s i t u a t i o n  you p r e s e n t ly  f in d  y o u r s e l f  in  i s  very  u n f a i r ,  and I  
w i l l  be h a v in g  s  b i l l  d r a f te d  th a t  change th e  la n g u a g e  so  t h a t  a 
v e t e r a n ' s  p r e fe r e n c e  may be u sed  o n c e , but n o t  n e c e s s a r i ly  th e  f i r s t  
t im e  a v e te r a n  o b ta in s  a c l a s s i f i e d  p o s i t i o n .  T h is  would e n su r e  th e  
v e t e r a n ' s  r ig h t  to  u se  th e  p r e fe r e n c e  p o in t s  w henever th o s e  p o in t s  would  
m ost b e n e f i t  th e  v e te r a n .

I'm  s o r r y  th a t  th e r e  i s  n o th in g  I can do to  im m ed ia te ly  h e lp  th e  
s i t u a t i o n ,  b u t I  w i l l  do e v e r y th in g  p o s s ib le  to  c o r r e c t  t h i s  u n f a ir  law .

-Barbara Lacher 

Representative 

District 16
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CONTACTS:

FRANK RAY - Director, Personal! (Department of Administration) 

DEANA DISOMONE - Recruitment and Examining

Bert Finley - Employment Security, Department of Labor

5.

6 .

How many veterans are currently state employees?

Can this be broken down by what era veteran it was?

(i.e. VietNam or later, and WWII/Korea etc.)

How many times was veterans preference t W W rews the deciding

point in who gats the job? (ie. when test scores are within three points 

of each other, you can assume that the five point veterans preference 
was the deciding factor)

What percentage of the vets applying for state jobs are white men?

White women? Minority women/men?

What percentage of vets are denied veterans preference because of a 

less than honorable discharge (ie. "bad paper") and are these vets 
primarily VietNam era and later? !'-u-lr
What percentage of state jobs are decided by less than five points? •> '

Does the state use any other preference points? (ie(f local hire,'minorities, 

etc.) { S  v t w.>Y.ny c £ ’lcL€.C>l'i'*iS, 1  y t 1 '' \ i

p z p f i a t .
UEST10NS 

I'MBER.



D E P A R T M E N T  O F  A D M I N I S T R A T I O N
DIVISION OF PERSONNEL

POUCH C -  0201 
JUNEAU, ALASKA 99811 
PHONE:
(907) 465-4430

September 15, 1983

Ms. Ginger Banes 
Senator Fisher's Office 

221 E. 7th Avenue, #204 

Anchorage, AK 99501

Dear Ms. Banes:

I will try to answer some of the questions you asked over the telephone U s t  

month about veteran's preference. I am sorry it has taken so long, and that I 

cannot fully answer all your questions. A lot of the information you asked 

for in questions one and three is not available except through a manual files 

search of tens of thousands of records, and I do not have the staff to do 

that. The following is the incomplete information we have on our applicant 

computer records.

1. How many State employees are veterans?

I can only tell you how many employees, who have also applied for a 

classified State job within the past two years, are veterans. There are 

470 veterans in that group. As a comparison, we have 7,005 employees on 

our applicant files, so veterans are 6.7% of the total. However, excluded 

from this figure are those employees who have not applied for a classified 

State job within the past two years. This would mean that long-term 

employees are probably underrepresented in that percentage.

2. What percentage of veterans applying for State jobs are female?

Eight percent of veterans w ho have applied for a classified State job art 

female.

3. How many times are the top five ranks separated by fewer than five points 

from the sixth rank?

Without an extensive manual search I cannot answer this question. Most 

individual candidates on certifications appear to be separated by fewer 

than five points, however, I cannot give a definitive answer without 

further research.



Ms. Ginger Banes - 2 - September 15, 1983

4. Does the Division of Personnel give other numerical preference points to 

groups other than veterans?

Yes, to permanent State employees as provided by union contract and 

long-standing practice. These employee credits are variable according to 

length and quality of State service.

Thank you for you r  patience in waiting for this letter. Let me know if you 

have questions about the information I provided.

Sincerely

Uiane DeSimone

Chief, Recruitment & Examining

DD/je
0/01/0914-18



S e n a t o r  V i c  F i s c h e rAlaska State LegislaturePouch V  • Juneau, Alaska 99811 • (907) 465-4954

June 20, 1983

A

Mr. Mike Hennessey 

2900 Leawood Drive 

Anchorage, Alaska 99502

Dear Mikes

I'm not sure v h y ^ p B o p ilO" npc-y n tten 'tho imprc' 

HB 176 "importanrs" Tt o t 1 s eimply- not true.

that I don't consider

It is true that there are numerous bills in che Senate State Affairs 
Committee, which I chair, and several of them deal with employment 

preferences including veterans. None of these bills was included in the 

House or Senate priority list of legislation that must be voted on this 

session.

That certainly doesn't mean that anyone thinks the bill isn't 

"important." In fact, its absence from the priority lists could just as 

easily mean its sponsors believe tint it's too important to push through 

without ample public hearings. There are currently over 700 bills 

pending in the Legislature and less than 50 are on the priority lists. 

Obviously, many bills that address important and critical issues are not 

going to be heard this year. There simply isn't time.

I, or iriy staff* would be happy to speak to you about this bill, either 

in iiik Juneauydffice (if we are still in session) 465-4954, or in 

Anchorage iK 278-3654. (Call collect.)

Sefiator Vic Fisober



Mr. Mike Hennessey 
2900 Leawood Drive 

Anchorage, Alaska 99502

Dear Mike:

I'm not sure why people are ider the impression that 1 don't consider 

HB 176 "important." That's simply not true.

I „ is true that there are numerous bills in the Senate State Affairs 

Committee, which I chair, anti several of them deal with employment 

preferences including veterans. None of these Li 11s was included in the 

House or Senate priority list of legislation that m'jrt be voted on this 

session.

That certainly doesn't me a p  that anyone thinks the bill isn't 
"important." In fact, it's absence from the p: < ity lists could just

as easily mean its sponsors believe that it's too important to push 

through without ample public hearings. There are currently over 700 

bills pending in the Legislature and less than 50 are on the priority 

lists. Obviously, many bills that address important and critical issues 

are not going to be heard this year. There simply isn't time.

I, or my staff, would be happy to speak to you^about. this bill, either 

in my Juneau office (if we are still in session\465-4954, or ir,
Anchorage at 278-3654. (Call collect.)

Best regards,

Senator Vic Fischer





Dear
I'm not sure why people are under the impression that I don't consider 

HR 176 "important". That's simply not true.

It is true that there are numberous bills in the Senate State Affairs 

Committee, which I chair, and several of them deal with employment preferences 

including veterans. None of these bills was included in the Housi or Senate 

priority list of legislation that must be voted on this session.

That certainly dosen't mean that anyone thinks the bill isn't "important".

In fact, it's aboence from the priority lists could just as easily mean 

it's sponsors believes it's too important to push through without ample 

public hearings There are currently over 700 bills pending in the legislature 

and less than 50 are on the priority lists. Obviously many bills that 

address important and critical issues are not going to be heard this year.
There simply isn't time.1

I, or my staff, would be happy to speak to you about this bill, either in 

my Juneau office (if we are still in session) 465-4954, or in Anchorage 
at 278-3654. (call collect)
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VETERAN'S PREFERENCE SURVEY
' Sheet number/ date-

v e te r a n  y es  no v e te r a n  y e s  no

s e x se x

age age

c l a s s i f i c a t i o n c l a s s i f i c a t i o n

le n g th  o f  employment le n g th  o f  employment t

pay pay

ra ce r a ce

v e te r a n 's  p r e fe r e n c e  used

I

v e te r a n 's  p r e fe r e n c e  used

v e te r a n  yes no v e te r a n  y s s  no

se x sex

a*>e age

c l a s s i f i c a t i o n c l a s s i f i c a t i o n

le n g th  o f  employment le n g th  o f  employment 1

pay pay

race race

v e te r a n 's  p r e fe r e n c e  used v e te r a n 's  p r e fe r e n c e  used
I

v e te r a n  yes no v e te r a n  y es  no

se x
i
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■

.. age

c l a s s i f i c a t i o n c l a s s i f i c a t i o n

le n g th  o f  employment le n g th  o f  employment i

pay pay

race race

v e te r a n 's  p r e fe r e n c e  used v e te r a n 's  p r e fe r e n c e  used



A Survey of 
Veterans' Preference Legislation 

in the States

By Charles E. Davis

FOR NEARLY 40 YEARS, Ihe American military veteran 
has benefited t'rom governmental personnel policies 
designed to provide compensation for services rendered 
and dir :upted career p lans.’ The Veterans' Preference Act 
of 1944, for example, boosted employment opportunities 
of veterans seeking jobs in the federal government by add­
ing individuals honorably discharged from active duty in 
ihe armed services or their dependents to the list of those 
eligible tor preference.

Benefits ranged from absolute preference for selected 
positions (e.g., guards, elevator operators, messengers 
and custodians) to the addition of five points to any non­
disabled veteran achieving a passing score on .1 civil ser 
vice exam. It also provided preferential treatment for 
veterans in any subsequent rediiriiony*in-force. Under 
the Veterans' Readjustment Act of 1966, the«.- privileges 
were extended to peacetime veterans serving as little as 
six months of military service. The impact of these laws is 
illustrated by some recen', statistics cited by Alan K. Cam p­
bell. Although veterans comprise only one fourth ot the 
eligible workers in the United States, they make up SO per­
cent o! the fc feral work force and hold 65 percent of the 
top civil service positions.1

Despite the continuing importance of veterans' 
preference legislation (hereafter referred to as VPL) in af­
fecting the recruitment, selection, promotion and tenure 
of federal public employees, state-related developments 
have received little attention from personnel analysts or 
students of the administrative process. These trends merit 
a further look for two principal reasons. W hile much of 
the state veterans' preferential legislation is patterned after 
federal initiatives, there is, nevertheless, considerable 
diversity in the number and variety of benefits offered. For 
example, most states require reemployment rights for 
vetera. J in their promilitary vocation, preferred status vis- 
a-vis nonveleran public employees should reduction-in- 
force become necessary, and absolute preference for

C h arle s E. D av is is A s s io a n l Professor in the D n iiarin ien i of P u b lic M .i h - aK eini’MI at Suffolk U o . (Mly in llo slo n .

selected jobs usually associated with a bureau or division 
of veterans' affairs. In addition, however, a few states have 
granted bonus points for promotional considerations or 
employment privileges for the spouse of a nontiisabled 
veteran as well as various idiosyncratic practices scattered 
throughout the country.

It i< evident that state policymakers will be faced with 
serious questions regarding the compatibility of already 
generous VPL with an increasing number of wom en and 
minorities seeking public employment. Information about 
the kinds 01 benefits available to veterans in various stales 
would better enable public officials to balance such differ­
ing values as “ reward tor prior military sacrifice and/or 
service" with "equity" and “ merit”  in the process of 
making personnel-related decisions. The central purpose 
ot this article is to provide a brief analysis of state laws af­
fecting the employment prospects of veterans. O f par­
ticular concern is the relative generosity of each state in 
awarding preference benefits to veterans and the 
sociodemographic characteristics which differentiate 
more liberal states from those providing fewer benefits.

Findings

To make valid comparisons about the relative strength 
of veterans' preference legislation, an index was con­
structed for each state (see Table I) , ihe criteria used in 
••he calculation ot these indices included appointment or 
promotional preference for nondisabled veterans in 
selected jobs (1 point), absolute preference or bonus 
points for all or most jobs under classification (2 points), 
and bonus points for promotions in all or most civil ser­
vice jobs (2 points). A like number of points were also 
awarded in each category if the spouse of a nondisabled 
veteran were granted similar privileges. The cum ulal.ve 
scores ranged from no points (LTclaware) to six points (In­
diana and New Jersey), and a slight majority ot (he states 
(26) emerged with a three-point total.

The next step was to determine whether states pro­
viding generous veterans' preference benefits had any 
tiis 1111« live political or demographic features. As Table 2

I Mil
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indicates, the strength of the state VPL index was some­
what more pronounced in the Midwest and Northeast, 
while Western states were least likely to provide veterans 
with statutory advantages for public employment. For ex­
ample, Arizona and New M exico give preference to vet­
erans seeking employment in their respective bureaus ot 
veterans’ affairs, but do not extend these privileges to in­
clude jobs classified under state civil service. No Western 
states awarded absolute preference or bonus points for 
promotions within the state civil service, and only Mon­
tana permitted the addition of bonus points to the test 
scores of a veteran’ s family members. A  small number ot 
Northeastern and Midwestern states, on the other hand, 
were inclined to adopt these measures.

O f equal importance are the socioeconomic and demo­
graphic characteristics of state governmental jurisdictions. 
States ranking high on the VPL index tend to ue more 
populous, wealthier on a per capita basis, and less recep­
tive to the influence ot interest groups (see Table 2). These 
results would appear to contradict the more common- 
scnsical view that military life and the well-being of its 
personnel have always been held in greater esteem in iV- 
more traditional parts of the country—i.e ., the South and 
the W est. One might presume that veterans would benefit 
not only from the good will and political support of 
Southern legislators wielding positions of authority in the 
armed services committees of the U .S. House of Repre­
sentatives and the Senate, but also a favorable political 
climate which has resulted in the disproportionate alloca­
tion ot federal military installations in the South.’ Under 
these circum stances, po litica lly co n se ,v ;t iv e  state 
legislators would perceive veterans' preferei :e benefits 
not as social welfare legislation but as the |ust rewards for 
individual military service or sacrifice.

A more plausible interpretation of these findings, 
however, directs attention to the perception of veterans 
by state legislators as a significant political constituency. 
The negative relationship tound between interest group 
strength in the states and the provision of generous 
veterans’ preference benefits suggests that legislative suc­
cess does not result from the organizational or lobbying 
skills of veteran , organizations, such as the American 
Legion, the Veterans of Foreign Wars or the Disabled 
Veterans. As Levitan and Cleary h a i n d i c a t e d ,  these 
groups have tended to play a m o'e passive role in the 
legislative process, preferring to :e l) on the judgment of 
elected policymakers for the appropriate level of benefits 
received.4 It thus appears that supp >rt for VPL may be less 
a function of group mobilization than the realization by 

indiv.dual political candidates ot the electoral benefits to 
be gained from appeals to the interests of veterans and 

their families.

Discussion

The survey results indicate that the number and variety 
of veterans' preference laws in the states are affected It . 
such demographic factor- as population size, region, yer

capita income and interest group strength. Veterans seek­
ing em|>loymonl in state government arc likely to com­
pete with relatively greater advantage in the more 
populous, wealthier states of the Midwest and the North­
east.

Although it is beyond the scope of this paper to provide 
a detailed analysis of the interrelationships between 
veterans’ preference and other personnel issues of con­
cern to stale decision-makers, a number of policy implica­
tions and suggestions for further research bear mention. 
Veterans' preference affects ready all phases of personnel 
management, but it is obviously the selection of public 
employees which has provoked the most serious con­
troversy. All states classified as "m edium " or "h igh" on 
the VPL index gave nondisabled veterans at least a five- 
point bonus on civil service exams—a practice which is 
viewed with a measure of disdain by civil service 
reformers favoring strict adherence to merit principles as 
well as supporters of affirmative action programs who feel 
that minorities and women have long been excluded from 
responsible government jo b s . An additional irritant to af- 
lirm alive action iirnjionents is the awarding of bonus 
points to veterans for promotional purposes by a few of 

the more generously inclined states. Clearly, more re­
search on the imjjact of veterans' preference laws on 
the proportion of minorities and women hired by stc.'e 
government (in relation to their numbers in the gential 
population or relevant labor markets) would be of interest 
to elected public officials as well as manpower analysts.’

To a lesser degree, state VPL is of concern to 
nonveleran members of public unions or employee 
associations. Any advantages enjoyed by ex-veteran 
public employees in regard to promotions or recluctions- 
in-torce may be viewed as contrary to the seniority princi- 
|ile , which is viewed by many labor officials as the fairest 
method of deciding who benefits (as well as who loses—a 
(joint often made by affirmative action proponents). 
Ultimately, policymakers hoping to achieve the allocation 
of human resources in an equitable and efficient manner 
will have to confront the necessity of trade-offs. The 
reconciliation of such diverse values as ' reward," 
"m erit,"  "equity ," and "organizational tenure" into an 

integrated |>oliey framework is an undertaking deserving a 
prominent pl.ii e on the research agenda of the l ‘Jiit)s.

Notes

I th e  must i mu isc Iroalm i-nt <>! veterans' p ic le ie n c c  leg islation in Ihe 
•••iter it nos em inen t is inund m O . G le n n  Stahl. Pub lic Personne l Ad- 
ilim is ir.iliiifi l i ih e i l .  iN cw Y o rk , N .Y .: H a rp e r & Row , l ‘)7 t ) ,  pp 137-43 .

J . A lan h. < . 1111 p I >o 11, "C iv il Service Re fo rm : A N ew  Com m  m en i,"  
I'ub lii ■ Ir/mmniialim i.Kcweiv. 18 (M arch/April 1 978 ), pp. 9 9 -1 0 3 .

1 N icho las Henry, Public A iinun isir.ilion  and Pub lic  A lu m . J n d  ed. 
(E ng lew ood  C liffs. N .J .. Prem ice -H a ll, I9 6 0 ) , p. 4 3 0 .

4 . S.u I cv iian  and Karen  A, C leary , O Id Wars Rem ain Unfin ished : Tlw 
Veterans l le n r ii i System W altu iore, ,Md.: |ohns H opk in s University 
P re s s . 197 1). p. 11

5 . th e  au th o r has begun such a task in an exp lo ra to ry  fash ion ; see. 
e .g .. C ha rles  F.. Davis, "V ete rans' P re ference . A ffirm ative Action , and 
Pub lic Em p loym en t." a paper presented at the 1980  annual meeting o f 
the Southwest Po litica l Science Associaiion in H ouston
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Table 1
THE RELATIVE STRENGTH OF STATE VETERANS' PREFERENCE LEGISLATION

Veterans' b r e f e 'e n c c  H e n e t its
S e l e c t e d  positions Civil Service positions

States /J l

A p p o i n t m e n t  
p r e fe r e n c e  

o r  b o n u s  
p o in t s

A p p o i n tm e n t  
p r e fe r e n c e  o r  
b o n u s  p o i n t - 

(veteran > 
re/.i lives;

/ ’r e fe r e n c e  
o r  h o m e  
/m in t s  tor  

p r o m o t e  ins

A p p o i n t m e n t  
p re l'e re rn  e  

o r  b o n u s  
p o in t s

P r e fe r e n c e  o r  
h o n u s  p o in t s  

iv ire ran  *> 
re/.ifiv tv

P r e fe r e n c e  
o r  h onu>  
p o in t*  to r  

p r o m o t io n
T o t.il 

p o in t s  ' h i

A la b a m a ........................................ .................... 1 1 . , J 4
* r i z o n a ..........................................
.'iK  n s a s ........................................
C a l i fo rn ia ..................................... 1 1 J
C o lo ra d o ........................................ ................ 1 2 3
C o n n e c t ic u t ............................. i » .
D e law a re ....................................... l)
F lo r id a ............................................. ...................  1 » I
G e o rg ia .......................................... .............. 1 1 > 4
Id a h o ............................................ ...................  1 i 3
I l l in o is ............................................. 1 1 2 . . 4
In d ia n a .......................................... ..................  1 1 » > f.
I o w a ................................................ ...................  1 > s
K an sas .......................................... .............  1 2 3
Ken tu cky ........................................ ...................  1 t )
Louisiana .................................. ...................  1 , . 2 3
M a in e ............................................. ...................  1 i > >
M ary land ..................................... 4 . i t
M assachusetts.......................... ................ 1 . , t 1
M ich igan ....................................... ..................  1 » 1
M inn e so ta ..................................
M ississippi ..................................
M is s o u r i ..................................

.................. 1

...............  1
»
2
i

I
t
t

M ontana . . .
N eb raska .......................................

1
. . .  1

» i .i
1

N e v a d a .......................................... ..................  1 , ( » 3
New H am psh ire  ..................... 1 J
New |c r s c y ..................................
New M e x ic o ..........................

...............  1 1 > i 1)
1

New Y o r k ..................................... ................. 1 i 2 3
N orth  C a ro l in a .......................... . . . .  1 2 i 5
N orth  D a k o t a ............................. ..................  1 i )
O h i o ............................................... .............. 1 1 i 4
O k la h o m a ....................................
O r c g n t i ..........................................
P ennsy lvan ia ...............................
Rhode Is la n d .............................

____  1
____ . 1
.............. 1

1

i
i
j
•

I
1
I
1

South C a ro l in a ..................... ...............  1 i 1
South D a k o t a ............................. .............. 1 > i 5
Tennessee .......................... ...................  1 2 3
Texas ............................................... ...................  1 1 > 4
U t a h ............................................... , , 1 2 ,« 1
V e rm o n t ..................................... i . i 1
Virginia .................................. 2 1
W a s h in g to n ..................... . . . 1 2 3
West V i rg in ia ............................. , , , . 2 }
W isc on s in ..................................... , , , . 2 , , .1
W y o m in g ..................................... 2 3

Source : U .S . Congress , C om m ittee  o n  Veterans ’ A lla irs . S late Veterans' taw s. H ou se  Com m ittee  Print N o . (». 96 th  Congress, 1st sess.. 1979 .
(a) A laska and  M aw jii w e re  exc luded  Irom  the analysis. Their p o litic ’ , a re  im bued w ith cu ltu ra l and ethn ic strains nnt typ ica l o f the con tiguous Un ited  

States, and  their expe rien ce  with veterans' p re fe rence leg islation is c om pa ra tive ly  recent.
(h i The criteria used in the ca lcu la tion  o f these indexes inc luded  appo in tm en t o r p rom otion a l p re fe rence  lo r nontlisdh led veterans in se lec ted  to  . (o n e  

po in t), ab so lu te  p re fe rence  o r  bonus points for a ll o r most |obs under c lassification  (tw o points), and bonus points io r p rom otion s in a ll o r most c iv il se r­
v ice  job s  (tw o po in ts). A like  num ber o f points was a lso  aw arded  in each  ca tego ry  if the s iw use o f a nond isab led  veteran w e re  granted S im ilar p riv ileges. 
The dec is ion  to assign o n e  po in t o r tw o lo r a given benefit was based on  the num ber ot p e o p le  like ly  to he a ffec ted  by s u ih  leg is la tion : tor exam p le , a 
statute reserv ing the d irecto rsh ip  o f a state veterans bureau lo r m ilita ry  veterans w ou ld  have little  impact and thus be assigned o n e  po in t.



Tab le  2
THE STRENGTH  O F  VETERANS' PREFERENCE LEG ISLAT ION , IN CO M E RANK, P O PU LA T IO N  RA N K , R EG IO N , AN D  INTEREST C R O U P  LEVERAGE

States

Strength o f  
ve te rans ' p re f­

e rence  legislation  fa)
In com e  
rank <h)

f ’n pu la linn  
rank <b) Region (c l

Interest 
group  

leverage (d l
A la b am a ....................................... 4 6 21 3 high
A rizon a  ....................................... .. 26 32 4 high
A rkansas ................................................ ............................  weak 5C 33 3 high
C a li fo r n ia ............................................... 7 4 high
C o lo r a d o ...........  ...................... 12 4 low
C o n n e c t ic u t .......................................... 3 24 1 low
D e la w a r e ............................................... 15 48 1 m edium
F lo r id a ..................................................... 14 8 3 high
G eo rg ia  . . .  ......................... 37 14 3 high
I d a h o ...........  ............................ 36 41 4
I l l i n o i s ..................................................... 8 5 2 mediv. n
In d ia n a ..................................................... 29 12 2 lov<
Io w a ........................................................... i  s 25 2 high
Kansas ..................................................... 20 31 2 m edium
Ken tucky  ................................................ 43 3 high
Lou is iana  .................... 4 9 i  J 3 high
M a in e ........................................................ 44 38 1 high
M a ry land  .............. 4 18 3 m edium
M assachusetts 16 1C 1 m edium
M ic h ig a n ......................... .........................  m odera te 17 7 2 high
M in n e s o t a .................................. 19 19 2 high
M iss is s ip p i............................................. 5s‘ 29 3 high
M issou ri .......................................... ...........................  m odera te 33 15 2 low
M o n t a n a ................................................ 31 43 4 high
N e b r a s k a ............................... 1 7 35 2 high
N e v a d a . . . . 6 47 4 m edium
New H am p sh ire  . ...................  m odera te 32 42 1
New J e r s e y ....................................... 5 9 1 low
New M e x ic o .......................................... 12 37 •i high
New Y o rk  . ......................  strong 11 m edium
N o r , ’  C a ro lin a ..................................... 41 11 high
N o ' n D a k o ta ......................... m oderate 9 46
O ' o ............................ strong 24 6 2 m edium
G x la h o m a .............. 39 27 3 high
O re g o n . . ......................  m odera te 21 30 4 high
P e n n s y lv a n ia ....................................... JO 4 1 m edium
Rhode Is land  ................. 25 39 1 low
South C a r o l in a ................................. 45 26 3 high
South D a k u ta ..................................... 35 45 2 m edium
T e n n e s s e e ..............  ....................... 42 17 3 high
Texas 34 3 3 high
U tah 38 36 4 m edium
Verm ont 40 49 . m edium
Virginia 111 13 3 m edium
W ash ing ton 1.3 22 4 high
W est V irg in ia 47 34 3 m ed ium
W is c o n s in ..............  .......................... . , 16 2 high
W y o m in g ................................................ 23 50 4 low

, j |  i he fo llow ing c n t f i u  w ore em p loyed  10 ci ssirv stales as "w e a k ,"  "m o d e ra te ,"  01 "s tron g " : ihe  a lloca tion  o ( appointment pre fe rence to n on rliiab led  v e te ra n  o r  their 
irta lises tor selected tubs ( I  poin t), the a llocation ot pre fe rence o r  bonus | in in tv to  nom hs.ih lcd v e le ran t or their re latives fo r p rom otions m selected job s ( I poin t), lh<> allocaunn 
ot appointment p re fe rence o r bunuv points to  v e r r a n s  anil their relarivev fo r tobs classified under slate c ie jl service (2 (m ints), and the a lloca tion  o f p re fe rence o r bonus points 
tor p rom otions to nondisat-'i'd veterans lo t civil service job s la  points), States lecc ivm g a cum ulative sco re o f tw o points o r less were classified as "w e a k ."  those w ilh  three 
(Hunts w ere termed ' m oderate ' and the "sin mk stales had m o re  than th ree points, 

till These t'Kures w e re  obta ined b om  the i y / 7  G lv  and Counts' Data Hook (W ashington . O  C . Ilu ieau  o f the Census).
(c) Slab's were g rouped  in to tour regional categories I —Northeast, 2 —M idwest. 3 —South , 4 —W est. The classification schemr was adopted from  studies conducted by she 

Center ro r Political Studies at the University ot Michigan 
lilt The m easure o f  interest g roup  slrengtli used here is actually a com posite index based on  th ree v a n ab le s -s ire n g ih  o f <aity com petition , legislative cohesion , and the 

socioeconom ic variab les oi the u rban  popu la tion  (including per capita incom e and Ihe  percentage o l the popu la tion  em ploy ad in occupations o the r than agncui, ire, forestry, 
anil fishing). This index was adop ted  from  L H arm on  Angler and H endrick van Oaten , Interest C ioup s in the American Sla t-s." in Herbert la cob  and Kenneth N Vines, eds, 
M ines  in Ifie American .stales, 2nd  ed ition (flo s ton . Mass Little, Brown A C o .. 1M71), p . ! 27

n



Tc: M e m b e r s  of t h e  S e n a t e  S t a t e  A f f a i r s
F r o m :  S u s a n  R. C l a r k ,  L e g i s l a t i v e  C h a i r ,  A l a s k a  D i v i s i o n  of t h e

A m e r i c a n  A s s o c i a t i o n  o f  U n i v e r s i t y  W o m e n  
1 1 0 9  C Street, J u n e a u ,  A l a s k a  9 9 8 0 1  (586-6952)

Re: V e t e r a n s '  P r e f e r e n c e  f o r  S t a t e  E m p l o y m e n t  (SB 193, S B  104)

I w o u l d  like to  b e g i n  f irst w i t h  an a c k n o w l e d g e m e n t  t o  Sen. 
B r a d l e y ,  b e c a u s e  I k n o w  t h a t  his h a r d  w o r k  in  th i s  ar e a  h a s  b e e n  
d o n e  in  g o o d  f a i t h  and o u t  o f  a s i n c e r e  c o n c e r n  for the w e l f a r e  of 
t h o s e  m e n  a n d  w o m e n  w h o  m a d e  p e r s o n a l  s a c r i f i c e s  for t h e  s a k e  o f  
o u r  c o u n t r y ' s  safety.

I a l s o  w a n t  t o  p o i n t  o u t  t h a t  I p e r s o n a l l y  g r e w  u p  i n  t h e  
m i l i t a r y .  M y  f a t her, g o d f a t h e r ,  and f a t h e r - i n - l a w  w e r e  a l l  c a r e e r  
o f f i c e r s  in t.'ie a r m e d  s e r v i c e s ,  a n d  m y  h u s b a n d  a n d  b r o t h e r  w e r e  b o t h  
a c t i v e  i n  t h e  m i l i t a r y  d u r i n g  t h e  V i e t n a m  war. I had p l a n n e d  a t  one 
t i m e  t o  m a k e  the N a v y  a c a r e e r .  I a l s o  w n a t  to p o i n t  o u t  t h a t  the 
n e w  A l a s k a  d i v i s i o n  p r e s i d e n t  of A . A . U . W .  is h e r s e l f  a v e t r a n .

A . A . U . W .  feels th a t  w e  m u s t  b r i n g  to the a t t e n t i o n  o f  t h e  
l e g i s l a t u r e  th a t  w h i l e  t h e  g oals of p r e f e r e n c e  are l e g i t i m a t e ,  
a n d  w h i l e  t h e  c u r r e n t  s t a t e  s t a tute m a y  n o t  h a v e  been e n a c t e d  f o r  t h e  
p u r p o s e  o f  d i s c r i m i n a t i n g  a g a i n s t  w o m e n ,  t h e  e x c l u s i o n a r y  i m p a c t  
u p o n  w o m e n  is sc s e v e r e  as  to r e q u i r e  the s t a t e  to f u r t h e r  its 
g o a l s  t h r o u g h  a m o r e  l i m i t e d  form of p r e f e r e n c e .

Loo/cing at t h e  c u r r e n t  law as t o o  b r o a d ,  p l e a s e  c o n s i d e r  w h o  is 
c o v e r e d :  a p e r s o n  w i t h  a m i n i m u m  cf 90 (181 is a c h a n g e  c u r r e n t l y
b e i n g  p r o p o s e d )  d a y s  a c t i v e  s e r vice s e r v i n g  d u r i n g  W o r l d  W a r  I, 

l ’ W o r l d  W a r  II, and V i e t n a m  o r  K o r e a  w h o  has b e e n  h o n o r a b l y  d i s c h a r g e d .
| A c c o r d i n g  to the V e t e r a n s ’ P r e f e r e n c e  A c t  of 1944, such p r e f e r e n c e

w a s  d e s i g n e d  to r e w a r d  v e t e r a n s  for t h e  s a c r i f i c e  of m i l i t a r y  
s e r v i c e ,  to ease t h e  t r a n s i t i o n  from m i l i t a r y  to c i v i l i a n  life, 
t o  e n c o u r a g e  p a t r i o t i c  s e r v i c e ,  and t o  a t t r a c t  loyal a n d  w e l l  
d i s c i p l i n e d  p e o p l e  to c i v i l  service o c c u p a t i o n s .  In t e r m s  of the 
l a s t  r e a s o n ,  it s h o u l d  b e  p o i n t e d  o u t  t h a t  p r e f e r e n c e  i t s e l f  
h a s  l i t t l e  if any r e l e v a n c e  tc a c t u a l  job p e r f o r m a n c e .  T h e  f i r s t  
t w o  r e a s o n s  for p r e f e r e n c e  seem the m o s t  p e r t i n e n t  to A l a s k a  - 
r e w a r d  f o r  s a c r i f i c e  and e a s e  of t r a n s i t i o n  in t o  c i v i l i a n  life.
B o t h  r e a s o n s  are valid, b u t  as l i f e t i m e  p r e f e r e n c e s ,  t h e y  are 
s u l j e c t  t o  the o b j e c t i o n  t h a t  they g i v e  t h e  v e t e r a n  m o r e  t h a n  
a f c u a r e  deal. C e r t a i n l y ,  upon r e t u r n i n g  to c i v i l i a n  s t a t u s ,  
a v e t e r a n  sh o u l d  h a v e  a c c e s s  to his c r  h e r  job, ana p e r h a p s  for 
5 y e a r s  o r  so a f t e r  r e t u r n i n g ,  p r e f e r e n c e  c o u l d  be g i v e n  as 
r e w a r d  a n d  help f o r  v e t e r a n s ,  b u t  t h e r e  s h o u l d  b e  some s o r t  of 
l i m i t  o n  th l e n g t h  of t i m e  one can r e a p  r e w a r d s  for w h a t  c a n  
b e  a b r i e f  5na u n h a z a r d o u s  term of s e r v i c e .



B e c a u s e  t h e  e x t e n t  t o  w h i c h  the s t a t u s  o f  v e t e r a n  i s  o n e  t h a t  
f e w  w o m e n  h a v e  b e e n  p e r m i t t e e  t o  a c h i e v e ,  e v e r y  h i r i n g  p r e f e r e n c e  
for v e t e r a n s ,  h o w e v e r  m c d e s t  or e x t r e m e ,  m u s t  a d m i t  i n h e r e n t  
c e n d e r - b i a s ,  a n d  t h e r e f o r e  l e g i s l a t e d  p r e f e r e n c e  m u s t  b e  c o n s i d e r e d  
w i t h  d u e  c a u t i o n  and c a r e f u l  c o n s i d e r a t i o n .  T h e  5 p o i n t s  f o r  
v e t e r a n s  a n d  10 p o i n t s  f o r  d i s a b l e d  v e t e r a n s  c o m e s " d i r e c t l y  f r o m  
t h e  1 9 4 4  F e d e r a l  V e t e r a n s '  P r e f e r e n c e  A c t .  T h e s e  r r’nt s  a r e  a d d e d  
t o  a v e t e r a n ' s  s c o r e  a f t e r  o t h e r  w r i t e n  t e s t s  a r e  a d m i n i s t e r e d .
I n  A l a s k a  w h e r e  m e r e  h u n d r e t h s  o f  a s i n g l e  p o i n t  can s e p a r a t e  
j o b  a p p l i c a n t s ,  t h e  s y s t e m  is o v e r l y  w e i g h t e d ,  e s p e c i a l l y  w h e n  
c o m p a r e d  w i t h  o t h e r  h a n d i c a p p e d ,  d i s a d v a n t a g e d  or s u s p e c t  c l a s s e s  
o f  p e o p l e .

C o n c e d i n g  t h a t  t h e  g o a l  h e r e  is to  b e n e f i t  t h e  v e t e r a n ,  t h e r e  
is no  r e a s o n  to a b s o l v e  t h e  l e g i s l a t u r e  f r o m  a w a r e n e s s  t h a t  the 
m e a n s  c h o s e n  t o  a c h i e v e  t h i s  g o a l  r e s e r v e s  a m a j o r  s e c t o r  o f 
p u b l i c  e m p l o y m e n t  to a n  a l r e a d y  e s t a b l i s h e d  class, w h i c h ,  a s  a m a t t e r  
o f  h i s t o r i c a l  f a ct, is a l r e a d y  80% m a l e  i n  c a t a g o r i e s  othe.r t h a n  
t h e  c l e r i c a l  a n d  p a r a - p r o f e s s i o n a l  j o bs. T h e  c u r r e n t  p o i n t  
s y s t e m  a n d  l i f e t i m e  p r e f e r e n c e ,  o n l y  c o m p o u n d s  a n d  c o n t r i b u t e s  to 
s e’is b i a s  in  a l l  levels o f  state e m p l o y m e n t .

W o m e n  h a v e  b e e n  o v e r t l y  e x c l u d e d  f r o m  t h e  m i l i t a r y ,  a n d  n o t  
j u s t  b y  t r a d i t i o n  and c u l t u r e .  D u r i n g  W W  I for e x a m p l e  "a v a r i e t y  
of p r o p o s a l s  w e r e  m a d e  t o  e n l i s t  w o m e n  f o r  w o r k  in the A r m y  as 
d o c t o r s ,  t e l e p h o n e  o p e r a t o r s ,  a n d  c l e r k s ,  b u t  all w e r e  r e j e c t e d  
b y  the W a r  D e p t . "  N a v y  w o m e n  d i d  a c h i e v e  m i l i t a r y  rank a n d  s t a t u s  
d u r i n g  t h i s  time, and w e r e  the f i r s t  w o m e n  to d o  so. W h i l e  t h e  
A r m y  N u r s e  C o r p s  w a s  t h e  f i r s t  o f f i c i a l  m i l i t a r y  unit f o r  w o m e n ,  
t h e y  w e r e  not g r a n t e d  f u l l  m i l i t a r y  r a n k  u n t i l  1944 - f o r t y - t h r e e  
y e a r s  l a t e r .  D u r i n g  t h e  Seccr.d W o r l d  W a r  s e v e r a l  t e m p o r a r y  w o m e n ' s  
u n i t s  w e r e  f o r m e d  i n c l u d i n g  UAAC ('Women's A r m y  A u x i l i a r y  C o r p s ) ,
W A V E S  (W o m e n  A c c e p t e d  f o r  V o l u n t a r y  E m e r g e n c y  S e r v i c e ) , a n d  W A S P  
(Women A i r f o r c e  Pil o t s ) .  T h e s e  w o m e n ,  h o w e v e r ,  w e r e  in f a c t  
c i v i l i a n s  and h a d  no r e g u l a r  m i l i t a r y  s t a t u s ,  and thus n o  v e t e r a n  
s t a t u s .  In fact, a l t h o u g h  the W A S P  p e r s o n n e l  w e r e  f i l l i n g  s o m e  of 
t h e  m o s t  h a z a r d o u s  of f l y i n g  jjbs, t h a t  o f  t o w i n g  t a r g e t s  f c r  a i r  
g u n n e r y  p r a c t i c e ,  and t e s t i n g  p l a n e s  f r e s h  o u t  of r e p a i r  d e p o t s ,  
t h e y  w e r e  d e n i e d  c o m m i s s i o n s  b a s e d  on  t h e  f a c t  t h a t  "the a u t h o r i t y  
o f  the a c t  of S e p t e m b e r  1 9 4 1 ,  t o  m a k e  t e m p o r a r y  a p p o i n t m e n t s  as 
o f f i c e r s  in t h e  U.S. A r m y  'from a m o n g  q u a l i f i e d  persons' r e f e r s  
t o  a n d  c o n t e m p l a t e s  m e n  e x c l u s i v e l y ,  a n d  m a y  n o t  be r e g a r d e d  as
a u t h o r i t y  for c o m m i s s i o n i n g  w o m e n  as o f f i c e r s  ." T h e s e  w o m e n
f i n a l l y  w o n  t h e i r  hard e a r n e d  v e t e r a n s '  s t a t u s  in S e p t e m b e r  1976, 
b u t  o t h e r  w o m e n  w h o  had b e e n  a c t i v e  in t h e  w a r  h a v e  not.

W o m e n ' s  s e r v i c e s  w e r e  f i n a l l y  e s t a b l i s h e d  on a p e r m a n e n t  b a s i s  
i n  1948, h o w e v e r  quo t a s  w e r e  p l a c e d  o n  t h e  n u m b e r s  th a t  c o u l d  
e n l ist. W o m e n  w e r e  not t o  e x c e e d  2% of t h e  t o t a l  e n l i s t e d  s t r e n g t h ,  
t h e i r  e l i g i b i l i t y  r e q u i r e m e n t s  w e r e  m o r e  s t r i n g e n t  than w ? r e  
t h o s e  f o r  men, a n d  c a r e e r  o p p o r t u n i t i e s  w e r e  a l s o  lim i t e d .  In 

a d d i t i o n  w o m e n  w e r e  i n v o l u n t a r i l y  r e m o v e d  f r o m  s e r vice f o r  
p r e g n a n c y ,  p a r e n t h o o d ,  a n d  even m a r r i a g e .  T h e s e  s t r i c t u r e s  h a v e  
c a r r i e d  o n  in t o  the '60's a n d  ' 7 0 's. N o t  u n t i l  1967 w a s  t h e  2% 
q u o t a  l i f t e d ,  a n d  the m a n y  r e s t r i c t i v e  p o l i c i e s  c o n c e r n i n g  
w o m e n ' s  p a r t i c i p a t i o n  in t h e  m i l i t a r y  w e r e  n o t  m o d i f i e d  o r  
e l i m i n a t e d  u n t i l  the 1 9 7 0 's. A m a z i n g l y ,  o r  p e r h a p s  not so, 
o n c e  t h e  b a r r i e r s  were d o w n  v:;men j o i n e d  i n  l a r g e  n u m b e r s .



I n  j u s t  t h r e e  y e a r s  f r o m  1 9 7 2 - 1 9 7 5  t h e  p e r c e n t a g e  of  e n l i s t e d  
w o m e n  i n  t h e  m i l i t a r y  h a d  d o u b l e d .

T h e r e  are t w o  w a y s  t o  a m e l i o r a t e  t h e  e f f e c t s  o f  t h e  v e t e r a n s '  
p r e f e r e n c e  o n  w o m e n  and m i n o r i t i e s .  O n e  is t o  m o d i f y  t h e  o o i n t  
s y s t e m  a n d  to  p l a c e  a t i m e  l i m i t  on c r e d e n t i a l  a c c e s s  t o  jobs.
T h e  o t h e r  s o l u t i o n  is t o  l o o k  t o  e x p a n d i n g  w h a t  is c o n s i d e r e d  
b y  t h e  w o r d  v e t e r a n ,  and t h e r e b y  i n c l u d e  i n  t h i s  l a w  o t h e r s  w h o  h a v e  
s e r v e d  t h e i r  c o u n t r y  e v e r y  biz a s  w e l l  a n d  as p a t r i o t i c a l l y  
a s  h a v e  t h e s e  on " m i l i t a r y  a c t i v e  d u t y " .  O t h e r  s t a t e s  i n c l u d e  
l a n g u a g e  t h a t  r e c o g n i z e s  n u r s e s  and o t h e r  w o m e n  w h o  w e r e  d i s c h a r g e d  
a n d  so s e r v e d  in a n y  " c o r p s  or u n i t  o f  t h e  U n i t e d  S t a t e s  e s t a b l i s h e d  
f o r  t h e  p u r p o s e  o f  e n a b l i n g  w e m e n  to s e r v e  w i t h ,  o r  as a u x i l i a r y  
to, t h e  a r m e d  f o r c e s  of t h e  U n i t e d  S t a t e s . . . "  L a n g u a g e  s h o u l d  a l s o  
r e c o g n i z e  t h o s e  w h o  u n d e r w e n t  s e v e r e  h a r d s h i p  b e c a u s e  of  t h e  
w a r .  In W W  II o o t h  the A l e u t  A m e r i c a n s  a n d  t h e  J a p a n e s e  
A m e r i c a n s  w e r e  u p r o o t e d  a n d  f o r c e d  i n t o  r e l o c a t i o n”c a m p s . W e  h a v e  
n e v e r  r e w a r d e d  t h e i r  s a c r i f i c e s  w i t h  jo b s  o r  a p p e a s e m e n t s  o f  any sort. 
I n  e x p a n d i n g  the c o n c e p t  o f  who is a v e t e r a n ,  w e  n e e d  a l s o  t o  l o o k  
a t  t h e  m e n  a n d  w o m e n  w h o  s e r v e d  in  c i v i l  d e f e n s e  jobs, w i t h  the 
A m e r i c a n  R e d  Cr o s s ,  the C i v i l  a i r  p a t r o l ,  as w a r  c o r r e s p o n d e n t s , 
a n d  in the m e r c h a n t  m a r i n e  (who i n c i d e n t a l l y  w e r e  in t h e  s a m e  w a t e r s  
a s  n a v y  d e s t r o y e r s  and a l s o  u n d e r  a t t ack, b u t  r e c e i v e  n o  r e w a r d  
i n  t e r m s  o f  t h e i r  p a t r i o t i s m ,  p e r s o n a l  s a c r i f i c e  a n d  d a n g e ^ .

L o o k i n g  a g a i n  a t  the c o n t r i b u t i o n s  o f  w o m e n  to  t h e  w a r  
e f f o r t ,  w e  are b u t  s l i g h t l y  a w a r e  of t h e  s a c r i f i c e s  a n d  
c o n t r i b u t i o n s  of o v e r  2 m i l l i o n  W o r l d  W a r  II w o m e n  w h o  t o o k  
t h e  p l a c e s  o f  t h e  a b s e n t  m e n  w o r k i n g  in t h e  A m e r i c a n  w a r  i n d u s t r i e s :  
i n  s h i p y a r d s ,  a i r c r a f t  p l a n t s ,  a m m u n i t i o n  p l a n t s .  T h e  c a l l  
t o  " i n l i s t "  in t h e  f a c t o r i e s  was e v e r y  b i t  as o r g a n i z e d  a n d  s t r o n g  
as for m e n  i n  the a r m e d  f o r ces. C o n c e r n  a b o u t  d a n g e r o u s  w o r k i n g  
c o n d i t i o n s  a n d  l o n g  h o u r s  t o o k  a b a c k  s e a t  to A m e r i c a ' s  c a l l
t o  k e e p  up t h e  p r o d u c t i o n  t o  s u p p l y  t h e  w a r  w i t h  w e a p o n s , a n d
a m m u n i t i o n .  For t h e  s h o r t - h a n d e d  w o m e n  in t h e  f a r m  c o m m u n i t i e s ,  
t h e  c a l l  w a s  to g e t  out t h e  crops to f e e d  t h e  t r o o p s .  If 
p e r s o n a l  s a c r i f i c e ,  p a t r i o t i s m  a n d  d a n c e r  is a s t a n d a r d  for 
p r e f e r e n c e ,  then t h e s e  w o m e n  d e s e r v e  v e t e r a n s '  s t a t u s  e v e r y  b i t  
a s  m u c h  as t h e  s e r v i c e  v e t e r a n s .  One a m a z i n g  s t a t i s t i c  of w h i c h  
y o u  m a y  be u n a w a r e  is t h a t  d u r i n g  the w a r  p e r i o d  " m ore d e a t h s  
o c c u r r e d  f r o m  i n d u s t r i a l  a c c i d e n t s  t h a n  f r o m  c o m b a t . "  W h e r e  was 
a n d  is t h e i r  r e w a r d ?  F o r  t h e i r  c o m m i t m e n t  a n d  p a t r i o t i s m ,  
t h e y  r e c e i v e d  n o t  p r e f e r r e d  l i f e t i m e  a c c e s s  t o  c i v i l  s e r v i c e  jobs, 
b u t  f i r i n g s .  N o  o n e  h e l p e d  th e m  w.ith t h e i r  t r a n s i t i o n  b a c k  i n t o  
" c i v i l i a n "  jobs. F o r  m a n y  m i n o r i t y  w o m e n  w h o  w e r e  e v e n  t h e n  the 
m a j o r  f i n a n c i a l  s u p p o r t  f o r  t h e i r  f a m i l i e s ,  t h i s  t r a n s i t i o n  
m e a n t  l e a v i n g  h i g h l y  s k i l l e d ,  w e l l  p a y i n g  j o b s  to g o  b a c k  t o  
t h e  d e a d  e n d  d r u d g e r y  and p o v e r t y  w a g e s  c f  d o m e s t i c  w ork.

It is i n t e r e s t i n g  to n o t e  t h a t  t h e  F e d e r a l  V e t e r a n s '  P r e f e r e n c e
A c t  o f  1944 i n c l u d e d  in its p r e f e r e n c e  t h e  w i v e s  of  d i s a b l e d  
s e r v i c e  p e r s o n n e l  a n d  t h e  u n m a r r i e d  w i d o w s  of d e c e a s e d  e x - s e r v i c e  
p e r s o n n e l .  We t e n d  to l o o k  at p a t r i o t i c  s e r v i c e  a n d  p e r s o n a l  
s a c r i f i c e  as b e i n g  a m i l i t a r y  m a l e  p e r o g a t i v e ,  b u t  I feel w e  n e e d  
t o  l o o k  h a r d  at t h e  p a t r i o t i s m  a n d  s a c r i f i c e  of t h e  s e r v i c e  p e r s o n n e l  
s p o u s e s  w h o  held t h e  c o u n t r y  and f a m i l y  t o g e t h e r  as e s s e n t i a l l y  
s i n g l e  p a r e n t s ,  f r e q u e n t l y  h a v i n g  to h o l d  d o w n  a n o t h e r  j o b  to



s u p p o r t  t h e i r  f a m i l i e s  b e c a u s e  t h e  s a l a r y  r a n g e  for e n l i s t e d  
p e r s o n n e l  in t h e  m i l i t a r y  is so low that"* t h o s e  f a m i l i e s  
qu alify, for g o v e r n m e n t  a s s i s t a n c e .  V i e t n a m  v e t s ,  in a d d i t i o n ,  • 
c u r r e n t l y  h a v e  t h e  h i g h e s t  d i v o r c e  r a t e  of a n y  c l a s s  o f  A m e r i c a n s ,  
a r a t e  t h a t  is g e n e r a l l y  h i g h  a m o n g  a l l  m i l i t a r y  p e r s o n n e l .  T h i s  
m e a n s ,  f o r  e x a m p l e ,  t h a t  t h o s e  w o m e n  w h o  h e l d  f a m i l i e s  t o g e t h e r  
d u r i n g  t h e  f a t h e r ' s  s e r v i c e ,  a n d  w h o  n o w  m u s t  h a v e  f u l l  t i m e  
e m p l o y m e n t  to s u p p o r t  t h e m s e l v e s  and t h e i r  c h i l d r e n  (of w h o m  
w o m e n  s t i l l  u s u a l l y  h a v e  c u s t o d y ) , w h o  t r a d i t i o n a l l y  a r e  n o t  
e d u c a t e d  for well p a y i n g  j o bs, a n d  w h o  h a v e  t r a d i t i o n a l l y  b e e n  
d e n i e d  m a n y  l e v e l s  of e m p l o y m e n t  a d v a n c e m e n t ,  n o w  in a d d i t i o n  
f i n d  t h a t  the m e n  to w h o m  t h e y  g a v e  s u p p o r t  a r e  r e c e i v i n g  
p r e f e r e n t i a l  t r e a t m e n t  i n  t h e  j o b s  t h e  w o m e n  n e e d  t o  s u p p o r t  t h e i r  
f a m i l i e s .

A s  y o u  c a n  see, e q u i t a b l e  e x p a n s i o n  of t h e  t e r m  v e t e r a n  
w o u l d  b e  a f o r m i t a b l e  l e g i s l a t i v e  t a sk, b u t  s h o u l d  b e  a t t e m p t e d  
s o  t h a t  f a m i l i e s  of v e t e r a n s  a n d  t h o s e  w h o  s e r v e d  a l o n g s i d e  
v e t e r a n s  c a n  b e  r e c o g n i z e d .  As i t  n o w  s t a n d s ,  t h e  A l a s k a  
s t a t u t e  e x a c t s  a s u b s t a n t i a l  p r i c e  f r o m  a g r o u p  o f  i n d i v i d u a l s  
w h o  h a v e  long b e e n  s u b j e c t  t o  e m p l o y m e n t  d i s c r i m i n a t i o n ,  a n d  
w’ho, b e c a u s e  o f  c i r c u m s t a n c e s  t o t a l l y  be 'ond t h e i r  c o n t r o l ,  
h a v e  h a d  l i t t l e  i f  a n y  c h a n c e  of b e a m i n g  m e m b e r s  o f  t h e  p r e f e r r e d  
c l a s s .  A d m i t t i n g  t h a t  a n y  h i r i n g  p r e f e r e n c e  for v e t e r a n s  d o e s  
a t  t h i s  t i m e  h a v e  a s e v e r e  i m p a c t  on t h e  p u b l i c  e m p l o y m e n t  
o p p o r t u n i t i e s  o f  w o m e n ,  w e  n e v e r t h e l e s s  r e c o g n i z e  t h e  s a c r i f i c e  
a n d  h a r d s h i p  of  m i l i t a r y  v e t e r a n s  m u s t  n o t  b e  i g n o r e d .  T h r o u g h  
w o r k a b l e  m o d i f i c a t i o n s  in t h e  law, w e  c a n  s t r i v e  t o g e t h e r  to 
d i s c o v e r  s o l u t i o n s  t h a t  r e c o g n i z e  the n e e d s ,  s a c r i f i c e s ,  a n d  
c o n t r i b u t i o n s  o f  b o t h  the m i l i t a r y  v e t e r a n  g r o u p s  a n d  the g r o u p s  
o f  m i n o r i t i e s  a n d  w o m e n  w h i c h  a r e  so i m p a c t e d  by  h i s t o r i c a l  
d i s c r i m i n a t i o n .
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MEMORANQUJty y- ^tate of Alaska

FROM

10: William R. Nix *
ComBlsoloner *
Department of Public Safety'

OAtt: July 13, 1982’-

rxt a o

ft J. Rowdfi,' Director 
Division of Motor Vehicle* 
Department of Public.Safety

m uttonc no.
SUSJtCt.

269-3551

V a h i d s  Title, Mobile

*' "I v ' -»/• At#; ^r*i/ i ! '*".v
5 > w fi

I . . 2

out

This i i v i i l M  has always, since I've bees with 
for Mobile hoses as the lending institutions I  
Method of securing their lien interest end for c 
ship. It didn't slhPifissntly effect our work 
problest with this wet hod. Wc recognised that a 
aftar AS 2d was changed by the 1971 Legislature, 
to address this by submit ting a suggested chertgn 
This uus in SB-319 Section 10, however this bill . (
After 1 reed the attached recent supreme court decision, Z -net 
with Assistant's Attorney General Joseph Dalfe and Diane Olsen 
to discuss the ratifications of this opinion. .They were 
unanimous In suggentlng that we atop titling Mobile hones is­
land lately. . '

m' t a
Becauiie this action will undoubtably result In eostt adverse 
reaction froo the lending Institutions, I  thought It beat If 
you looked at the opinion end the proposod letter before 1 go 
any further. i !
Basically I would request your approval or disapproval of sanding 
this latter at thin tine.

Attached la a draft of the proposed letter and a copy of the 
Alaska Supreme Court decision.

attachments (2)



.M rs. Hjuufoao, tenaaoa

UKPARTMKWT OF PJ.JIBI.Jr KAI'RTY 
eo n n v  a> s u m *  nmeus a  a  so* a w

M A O M K  ALASKA MSM

DR A F T

July 13, IMS*

To: All Lendla* Institutions

I®
■m m  •'•

A  recent Alaska Supreme Court opinion, Leslie Newell .? National Bank 

of Alaska. No. 2311, Juna II, 1982, has brought to our a m o t i o n  • 
discrepancy under the most recent revised Motor vehicle coda, Alaska fit Jo 
21, which prohibit* u* fro* iamilng tltlo or registration t« certain 
vehicles not normally movod upon tho highway*.

Of partlfular interest to you May bo tho prohibition of titling va« 

hlclaa Mdrivsn or parked on private properly**. This would inclnda Mobile 

Itoatea and stellar vahlclaa.

It la the dlvlalon'a opinion that all such vshlcla* described above 
nay not be titled and any nuch title Issued aloe* October , 1978, to 
a vehicle driven or parked on private property which at toasted to porfatt |
a security Interest le Ineffective undnr the Alaska Motor Vehicle Code.

The division has attempted uni ucceaafully to correct tho noted 
discrepancy by legislative action and till continue to do so during the 
Thirteenth Seusion of tha alaaka State Lcgiuiaturo. In the Meantime, 
commencing tenedlstely the division will no laager Issue title to vehicle* 
driven or perked on private property end would suggest that you review 
your records for any such titled vehicles so tnet you may perfect your 
security lnteraet under the Uniform Commercial Code or e  similar method.

If you have questions concerning thle mattter do not hesitate to 
contact my offlea at your convenience.

Robert J. Rowan, Director
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A laska (NBA), fjand gfoeV other p a rty ‘* ii?  connection w ith the

d e fa u lt by the Charltons on a prom issory note which they had#
executed in  favor o f Newell' when they purchased h is  mobile«

home o r house t r a ile r *  in  1976. The s u it  against the Chari- 

tons sought judgment against then on the note, and asserted

a lie n  against the ao b ile  home which, Newell contended,
#

served as se cu rity  on the prom issory note. MBA was la te r

jo in e d  as a p arty  in  the s u it  when Newell learned th at NBA(VV.; ■ ' • • '
a lso  claim ed a se cu rity  in te ze st in  the mobile home.

a •
The so le  issu e  between Newell and NBA concerns 

which p a rty  has the superio r se c u rity  in te re s t . NBA sought 

to p e rfe c t i t s  in te re st by f i l in g  the re q u is ite  docusents 

w ith  the Motor Vehicle D iv is io n , according to the c e r t if i-t * #
cate  o f t i t le  p rovisions o f the Motor Vehicle Code. Newell

sought to  p erfect h is  in te re s t by f i l in g  the promissory noteo
w ith  the Anchorage d ir t ir ic t  recorder several months la te r . 

Each p a rty  claim s that i t s  method o f f ilin g  i t s  respective 

s e c u rity  in te re s t was the e xc lu sive  mathod o f perfecting  a

s e c u rity  in te re s t in  the mobile home* Summary judgment was-
granted in  favor o f NBA, and Newell has appealed.

,}Q a S  A r-
1 . Newell, throughout h is  b r ie f , wafers to  the 

mobile home as a t r a ile r  o r house t r a i le r . i .•
2 . Although the v a lid it y  o f N ew ell's se cu rity  

in te re s t , a promissory note, was challenged by NBA in  the 
su p erio r co u rt, th is  issue is  not ra ised  on appeal.



• * • • t*
° f  se cu rity  ,jin$»j‘f(*t» and p rio r ity  ©t 

p erfected  in te re sts  in  personal property and fix tu re s  is  

g e n e ra lly  governed by the provisions o f the Uniform Conwwr- 

c ie l  Code -  Secured T ran sactio n s.3 Under the UCC, the f i l ­

in g  o 11 a financing  statement to p erfect a se cu rity  in te re stv  ■ .. i-wh
in  property covered by the cede would properly be made at* • . J4 « •*
the o ff ic o  o f the recorder in  the recording d is t r ic t  o f the 

d eb to r's  residence, or in  the case o f f ix tu re s , in  the 

o f f ic e  where a mortgage on "he te a l estate concerned would

be f i le d  or recorded. AS 45.09.401 (former AS 45 .05 .766).• ;
There are c e rta in  exceptions to the f i l in g  p ro vi­

s io n s o f l ie  UCC. AS 45.09.302 (form er AS 45.05.734) pro- 

v id o s in  p a rt:

(c> The f l in g  provisions o f AS 4S .09 . 
101-45.09.507 do not apply to a se cu rity  
in te re s t in  property sub ject to a 
sta tu te  I •

(2 ) o f th io  sta te  which provides fo r 
cen tra l f i l in g  o f, or which requ ires 
in d ica tio n  on a c e r t if ic a te  o f t i t le  o f, 
the se cu rity  in te re s ts  in  the property, 
u n lrss the property is  inventory held 
fo r sa le  by a d ea le r, which has not been 
p reviously sold a t r e t a il and fo r which 
no c e r t if ic a te  o f t i t le  has been issued .

A
A

3 . At the time o f the transactions in  q justion , 
UCC - Secured Transactions was set out in  AS 45 .05.670-.794. 
The a r t ic le  has nince bean ronumbored and is  now AS 45 .09 .- 
101-.307.



(d ) . A -/K jcu rity  in te re s t «in< property 
covfcred a  sta tu te  dineriWedT.n (c ) o f 
th is  sectio n  can be perfected only by 
re g is tra tio n  or f i l in g  under that s ta t­
ute or by in d ica tio n  o f the se cu rity  
in te re s t on a C e rtif ic a te  o f t i t le  o r a 
d up licate o f a c e r t if ic a te  o f t i t le  by a 
p u b lic  o f f ic ia l .

The A laska Motor Vehicle Act which was la  e ffe c t

p rio r to October 1978 former A8 23.10.010-.680, provided a 

comprehensive scheme fo r reg latratlo& , c e r t if ic a t io n  o fi . w a  waSiESuHnu iJ in r.-w ^

040, .050 , .060 , .270.

L ien s or encumbrances on a veh ic le  which was

reg iste red  or sub ject to re g is tra tio n  were not v a lid  against 

a subuegue .t  encumbrancer w ithout notice ’ unless the f i lin g  

requirements o f the chapter were complied w ith . Foqjtier AS

4 . AS 2 3 .1 0 .0 1 0 - .66t (sho rt t i t l e :  A laska Motor
Vehicle A ct) war repealed and n new AS 28.10 was enacted by 
ch. 178, f 7, s i .A 1978, which becaao e ffe c tiv e  in  October 
1978. In  1976, Newell purchased the mobile home, and a 
c e r t if ic a te  o f t i t le  was issued for i t  pursuant to the 
Alaska Motor V eh icle  A ct. The la te r sa le  o f the mobile home 
to the C harltons, and the negotiation and f i lin g  o f t lir  two 
eecu rity  agreements, took p lace between May and Auguct 1978. 
Because these tran sactio n s took place before the e ffe c tiv e  
date o f the new le g is la t io n , the repealed p rovisions o f AS 
28.10 are app licab le  to th is  case . See AS 0 1 .1 0 .1 0 9 (a ).

Vuugab BUWJWV.W m  P'/ust opp/vy to r a c e r u i ic s u

o f re g is tra tio n  and t i t l e  to  the v e h ic le . Former h3  28-10.-

28.10.470. The f i l in g  p ro visio n s required th a t instrum ents

If

4

__________



crea tin g  or ng lie n s  or̂  «»ncumbrances bo f ile d  with

the Department o f Public S a fe ty . Forster A3 28.10.480, A 

c e r t if ic a te  of t i t le  was. issued  containing a statement of 

lie n s  and encumbrancer c e r t if ie d  to the department as e x is t­

ing ag a in st the ve h ic le . • Former AS 2 3 .I f . 510. F ilin g  was
i .

*>t  e xc lu sive  method o f g iv in g  co n structive  notice o f lie n s  

o r encumbrances on reg iste red  v e h ic le s . Such lio n s or 

encumbrances were a? japt fro a  other provisions o f ln v  such 

a* the UCC requiring  or re la tin g  t v. the recording or f ilin g  

o f instrum ents creating or evidencing liens or encumbrances 

upon •  reg istered  veh ic le . Fora or AS 2 I.1 0 .S 9 0 .

Zf the mobile home or house trailer was a vehicle 

subject to registration under the Alaska Motor Vehicle Act,A
f i l in g  w ith the department and notation o f the se cu rity  

in te re s t  on the c e rt if ic a te  o f t i t l e  wai ‘c le a r ly  the excl y>

s iv e  method o f perfecting  a s e c u rity  in te re s t in  the jnobile'
home. A p p lic a b ility  of the re g is tra t io n  requirements o f the 

A laska Motor Vehicle Act in  th is  cose turns on whether theI :# k> ; ■ - M  ■
mobile home or t r a ile r  wav p ro p erly  sub ject to  re g is tra tio n

«
when Newell purchased i t .  Once the veh ic le  wee properly



re g is te re d , and** c e rt if ic a te  of* t 'it lS  "Issued, the act 

provided the method fo r tran sfe r o f t it le .®

S . See former AS 2 8 .1 0 .3 5 0 (e ), .360 and .370.
AS 2 8 .10 .3 50 (e ) required the owner o f e reg iste red  veh ic le  
to endorse am assignment o f warranty o f t i t le  on the c e r t i­
f ic a te  o f t i t l e  fo r the v e h ic le , Includ ing  a statement o f 
a l l  lie n s  and encumbrances, end d e liv e r the c e rt if ic a te  o f 
t i t l e  and re g is tra tio n  to  the tran sfe re e . The transferee 
then presented the endorsed c e r t if ic a te  o f t i t l e ,  the cer­
t i f ic a t e  o f re g is tra tio n , and an ap p licatio n  fo r re g is tra ­
tio n  and t i t l e  to the department. The department then 
^ •reg iste red  the veh ic le  and issued the tran sferee  a new 
c e r t if ic a t e  o f t i t le .  AS 28 .10 .7S0-.370 . T ran sfe r o f t i t le  
tx> s  re g iste re d  veh icle  was g en era lly  not desned cooplr'n  
absent compliance w ith these s ta tu te s . Harbor In s . Co 
U .S . F id e lit y  6 Cuar. C o ., 350 F . Supp. 723 (D . Ala. 
1972)| C h ris tia n  v . S tate , 513 P .2d 664 (A laska 1973).

Newell and Charlton complied w ith these provisions 
when Newell so ld  the mobile home to Ch/irlton; a new c e r t i f i­
es ta  o f t i t l e  was issued in  C h arlto n 's name.

When Newell purchased the mobile home in  1976# he 
f i le d  w ith  the Motor Vehicle D iv is io n  of the Department of 
P u b lic  Sa fe ty  an "Application fo r C e rt if ic a te  o f T it le  and 
Motor V eh icle  R eg istra tio n ". Tho rscord a bow# that ll» was 
icsued a "C e rtif ic a te  of T it le  to a Motor V a h id s" cohering 
the mobile hone, but no re g is tra tio n  c e r t if ic a te  appears in  
the record on appeal, s im ila r ly , when the Charltons pur­
chased the mobile home in  A p ril 1976, they executed an 
"A p p lica tio n  fo r T it le  and R e g istra tio n ", showing NBA as the 
lie n h o ld e r. A new c e rt if ic a te  o f t i t le  was issued Jin *V> 
names o f the Charltons, but again the record does not show 
th at a re g is tra tio n  c e rt if ic a te  was issu ed .

The absence o f re g is tra tio n  c e rt if ic a te s  in  the 
record does not n ecessarily  mean th at they were not issued . 
But even i f  th is  were the case, i t  is  o f no consequence. 
The im portant point is  that the records o f the D iv isio n  of 
Motor V eh icles showed NBA as having a se cu rity  in te re s t in  
the mobile home. As we have mentioned, the f i l in g  of notice 
o f the existence of such se cu rity  in te re s t was the exclusive 
method o f g iv in g  constructive no tice  of the existence o f 
such an encumbrance on the mobile home. Former AS 20 .10 .- 
530.



Newell*5 amiKt.a^ns that | ttys JJtgial court wan 

incorrect in granting the bank's cross-notion for summaryI
judgment because the mobile home was exempt from re g is tra ­

tio n  requirements under the sta tu tes in  e ffe c t p r io r  to 

October 1978.®

Forster AS 28 .10.040, which was in 'e f fe c t  e t  the«
t in e  the various tran sactio ns in  th is  case took p la te , 

described the veh ic le s rtubject to and exempt from re g ls-  - 

tra tio n  under the A laska Motor V ehicle A ct. That sectio n  

providedi

Every motor v e h ic le , t r a i le r , and 
se m i-tra ile r when d riven  o r noved o r 
parked upon a highway or in  a p u b lic  
parking placo is  sub ject to  the re g is­
tra tio n  p ro visio n s o f th is  chapter 
except #•

(1 ) a motor v e h ic le , t r a i le r , or 
se m i-tra ile r which is  d riven or noved

a highway only to cross thd highway 
from one property to another; ;

(2 ) an inp lenent of husbandry which is  
only in c id e n ta lly  operate I or noved upon 
a highway;

6. Newell mentions in  hia brief th at ha relied 
com pletely on the UCC in  making h ia  'argument for nummary 
judgment below. The sections o f the UCC he re fe rs  tic deal 
w ith Commercial ?aper (AS 45 .03 .101-.80S, former A8 4{J.6S<.- 
246-.402). and n o lle r 'a  rig h ts  upon buyer's fa ilu re  to  pay. 
the p rice  o i goods as i t  becomes due. (AS 45.02.709, former 
AS 45 .05 .,';10 ). ’

These sections may have been app licab le to a dis<* 
pute between Hewell and Charlton , but they do not apply to 
the dispute between Newell and NBA. Hero, the v a lid it y  o f 
N ew ell's se cu rity  in te re s t is  presumed. I t  is  the method of 
perfecting  in te re s ts , and the p r io r ity  o f competing in te r­
e s ts , which are a t is su e .

7



(3 ) Sp ecia l mobile eyui|>i»e/it/* ^

(4 ) a veh ic le  'fo r  which permanent 
id e n tific a t io n  p la tes and on id e n tific a ­
tio n  c e r t if ic a te  have been issued under 
$ 125 o f th is  chapter, when the veh ic le  
i s  being driven  o r moved upon a highway 
fo r the prim ary purpose o f h is to r ic a l 
e xh ib itio n  or fo r a s im ila r purpose;

(5 ) a motor ve h ic le  used in  re la tio n  
to  fish in g , m ining,- hunting c r farming 
operations and which is  used only occa­
s io n a lly  upon a highway, and fo r which a 
lic e n se  has been issued under f  127 o f 
th is  chapter;

(6 ) snow v e h ic le s , automobiles, and 
m otorcycles which are permitted to race 
under AS 05 .35.

As applied to th is  case, the section  required re g is tra tio n  

o f a t r a i le r  i f  - it  were to be moved upon a highway, unless 

movement o f the t r a i le r  was w ith in  one o f the exemption^ set

out in  the sectio n . Newell acknowledges th at the teoblle

home was moved once, from the lo t  where i t  wcs pu*sbc?,sd to/
the t r a i le r  space where he and h is  . w ife occurred i t .  The 

act did not provide fo r a temporary *i-dnse or temporary

7 . lormer AS 28 .10.650(16) defined ‘• t ra ile r "  as

a veh ic le  w ithout motive power designed 
fo r ca rry in g  persons or pro]?erty and 
being drawn by a motor veh icle  and so 
constructed that no p art of it a  weight 
re sts  upon ths towing veh ic le .

Appellant does not argus that ths mobile home 
involved in  th is  anse wss not a t r a ile r  as defined by th is  
sectio n . For tho purposes o f th is  cess we thorvfore assume 
that to be tru e .

i
i ■v l . ' i  ' .



5 2 7 9 % M 2 «
registration for transfer of a noblie home or txailer.

♦ • i
Therefore, unless the movement of the Mobile home or house

4
t r a i le r  cane w ith in  an exemption, i t  was a .v e h ic le  subject 

to re g is tra t io n  when purchased by N o ve ll.*

Subsection (1) of AS 21.10.040 exempted fromf f
re g is tra t io n  requirements Ma . . .  . t r a i le r  . . driven or 

moved upon a highway only to cross the highway from one 

p ro p erty to another." Newell contends th at th is  subsection 

exempted a house t r a i le r  o r mobile home without an engine 

which wae moved upon a highway so le ly  fo r d e live ry  to a 

space in  a t r a i le r  p ark . Be apparently construes "cross the 

highway" to cover movement along thn highway as long as i t

i s  o n ly  to move a ve h ic le  such as a t r a i le r  from one pro-+ »
p erty  to  another.

As to the proper in te rp re ta tio n  ’ o f AS 23 .10 .- 

0 4 0 (1 ), NBA m aintains th at the o rd inary meaning o f the!

'■'I' • •■■:■■■■ fj '■ :
8. The only a lte rn a tiv e s  to re g is tra tio n  wore 

id e n tif ic a t io n  p la tes and c e r t if ic a te s  fo r h is to r ic  veh ic les 
(form er AS 28 .10 .125 ), end licen se s fo r owners o f veh ic les 
used in  re la tio n  to fish in g , mining, hunting or farming op­
e ra tio n s which were used only o ccasio n a lly  upon the highway 
(form er AS 28 .10 .1 27 ). H is to ric  ve h ic le s  end the veh ic les 
named in  AS 28.10.127 were exempt from re g is tra tio n  under AS 
28 .10 .040 (4 ) and (5 ) . There were no provisions in  the ect 
fo r the tran sp o rtatio n  o f ve h ic le s  under a d ea le r's  p la te .

k J I

• 1 i*j
j;>.’ ’  • *

f ;

9



word "cross" s>hojildjbe a p p lie d ,9 •larti t&et the section shf.uJd

be in terp reted  to cover only, those veh ic le s which cross ff;o*# ' 
one sid e of the road to the o ther. In  support o f th is

co n stru ctio n , NBA c ite s  a C a lifo rn ia  case which read a

s im ila r  statu te to mean "crossing  the highway from one

property to another on the opposite sid e o f the roadway."

Connolly v . S tate . 164 P.2d 60, 63 (Cel. App. 1945).

We b e lieve  th is  is  a reasonable construction o f

the s ta tu te . The caee and the annotation10 which Wave 11

c ite s  In  support o f h is  in te rp re ta tio n  o f the subsection do

not suggest a d iffe re n t r e s u lt . Both deal w ith  exceptions

fo r farm veh icles which are moved tem porarily along highways

in  the course o f forming o p eratio ns. There i s  ao d iscussion

< . -* i  .

9. See s ta te . Dept, o f Revenue v . Debenhan E le c . 
supply C o ., 615“* P .2d 1001, 1002 (A laska I9 6 0 )(c ita tio n
o m itted ): "Unless words have acquired a p ecu lia r meaning, by 
v ir tu e  o f sta tu to ry  d e fin it io n  o r ju d ic ia l construction , 
they a ice to be construed in  accordance w ith th e ir  common 
usage." The d e fin itio n  o f "cro ss" when used as a verb is  
"to  in te rse c t . . .  to extend from one edge or corner to  the 
o th er: traverse  . . .  to  go from one aide to the opposing 
sid e  (cro ss a s tre e t , . . . .  to tra n s fe r (as from one sid e  to 
another) .  . W ebster's Th ird  Hew In t ' l  D ictionary 640-41
(1963). Issues o f the d e fin it io n  o f the word "croas"*have 
been annotated a t JL0A West, Words and Phrases 220-30 (1968): 

."C ro ss means to pass or extend from on* side to  the other 
'o f , as to cross s  stream . People v . Hawkins, 124 P .2d 691, 
692 [(C a l. App. 1942)]. To cro ss means to pass from sid e to 
sid e  o f. . . . A tchison. T . & S .F . Ry. Co. V . Kansas C ity . 
H. & o . Ry. C o ., 70 P . 939, 940 ((Kan . 19 02 )]."

10. A llre d  v . J .  C . Engleman, In c ., 61 S.W.2d 75 
(Tex. 1933); Annot., 91 A .L .R , 422 (1934).



in  e ith e r t)ys £aa4 &  the'anno lat'io i?o f an exemption s im ila r 

to the one in  subsection (1 ) . Nor i s  there a ncei to makeJ
comparison o f or d is tin c tio n  between crossing  and moving 

along the highway.

The t r ia l  co u rt concluded that former AS 2 8 .1 0 .- 

040(1) d id  n o t' exempt the mobile home from re g istra tio n  . 

The c o u rt's  order to th is  e ffe c t stated in  p a rt:

The issu e  presented fo r consideration 
is  thus •  p u re ly  leg al one. Does the 
phrase "cro ss the highway from one pro- 

‘ p erty  to another" apply to a mobile borne 
purchased fo r use -as a residence w ith 
the in te n t to m aintain i t  In  a mobile 
home p ar* where the *obile home is  
transported on the h/yhvey from i t s  
p iece o f a cq u is itio n  to one mobile home 
park and th e re a fte r to another? Defen­
dant Bank suggests th at the exemption id  
lim ited  to  movement o f a t r a i le r  from 
one p iece o f property across the road to 
enotnor and Joes not exempt ve h ic le s  
th at on ra re  occasions are moved along 
the highway from one lo ca le  to 'another.

i ' ; “•’» -* • *
The co u rt concluded th a t NBA's in te rp re ta tio n  o f the exemp-i.
t ic n  was c o rre c t, and awarded summary judgment in  i t s  favo r.>

Newell has in terp reted  the quoted language to  mean
'i ■ V ;, . ■ 5'

th at the t r ia l  co u rt based it s  decision on the assumption 

th a t the mobile home had been moved tw ic e .11 Be concedes

11. The t r ia l  court apparently concluded th at the 
mobile home had been movtd twice bebause the c e r t if ic a te  o f 
t i t le  Issued to  Newell lis te d  h is  address as 4110 DoB&rx 
Road, and the lo ca tio n  o f the mobile home a t the time of 
sa le  to Charlton was shown as 7800 DeBarr Road. Newell 
claim ed th at the mobile home had been moved from the 
d e a le r's  to 7600 DeBarr Road, and that 4110 DeBarr Road was 
only h is  m ailing  address.

11 i



th at the mobile hoge £a{T mgved qnce, Jfreb 8M  d e a le r*a lo t  

to the mobile home p ark , but, denies th at it was moved again . 

He contends th a t the court improperly granted summary judg-* * i
aent to  the bank because o f th is  dispute as to the cumber o f

times the isob ile  home was moved.

The t r i a l  c o u rt's  decision was not based on the 
• • * • 

number o f tim es the mobile hone was moved. Xt was based on

the conclusion th a t the exemption fo r veh ic le s  which "crocs

the highway" applied o n ly to veh ic le s which crossed from ono

sid e  o f the road to  the other. Therefore, there was no

genuine issu e  o f fa c t  concerning the number, o f tim es the

mobile home was moved.

The t r i a l  co u rt reasonably e x cluded th a t the

mobile hows was s vehicle subject to registration under tbf# *»- y? ■ 'V p spy / 'i   ̂ ^ w S -
Alaska Motor Vehicle A ct. Therefore, the f i l ih f /  and nets-

tie o  on c e r t if ic a te  o f t i t l e  p rovisions o f the iic t w y e  the <s

e xc lu sive  method o f p erfectin g  a se cu rity  in te re s t In  ths 

mobile home. NBA followed these procedures. Newell d id 

not. The t r ia l  court was co rrect in  granting summary judg- * 

meat in  favor o f KBA. •; 'j t
The judgment i s  AFFXRHED.



, * . STATE OF ALASKA

FISCAL NOTE [Revision Date 3-V- , jV . j ]

I , REQUEST II. FISCAL DETAIL

Bill/Resolution N o . :___cs HB 184 (State Affaifos^nc.y Af fected:____Public Safety

iitle: A n  Act r e l a t i n g  to i s s u i n g  a c ert. Program Category A f f e c t e d :_ L H e  6 Prop. |'r

Sponsor: R u s s e l l _____________

Requestor: H o u s e  S tate A f f a i r s

BRU, Program of Subprogram's; Atiectec: 
D r i v e r / V e h i c l e  S e r v i c e s

E XPENDITURES/REVENUES: (Thousands of Dollars)

FY 83 FY 84 FY 85 FY 85 FY 87 FY 68  ̂

O P ERATING 1 1
100 PERSONAL SERVICES 1 1 . . . _____________________

200 TRAVEL
_ _ j 1

300 CONTRACTUAL 1
*00 COMMODITIES

500 E Q UIPMENT

600 LAND & STRUCTURES 1
700 GRANTS, CLAIMS, ETC 1

1 •
TOTAL O P ERATING - O - - O - -o- - O - - 0 -
CAPITAL

REVENUE

UNDING: (Thousands of Dollars)

GENERAL FUND -

FEDERAL FUNDS 1 _  ..._.

OTHER (Specify Source) 1

. 1

OSITIONS:

FULL-TIME

PART-TIME

TEMPORARY

1 O 1 1 0 1 1 0 1 I 0 1 101

III. SOURCE OF FUNDS TO O FFSET FISCAL IMPACT OF BILL v

Zero fiscal impact on Division of Motor Vehicles.

IV.. ANALYSIS: Attach a separate page, f or any Analysis (See attached comment)

Preparec 

Di v i s t or
Bill Broun'
Motor V e u lclesi

P h o n e :_ 

’ Dote:

465-4335 
3-17-ITT

o  J r .T T  ~ Da t e :Approved b y ,Coinmissloner: *<■;

Department:ifrubl ic Safely '

y r
Distribution:

Original to L e g i s lative Finance

Copy to Office of Management and Budget (for L egislature introduced bills)

Copy to Department (for G o v e r n o r  i n t roduced bills)
Copy to Sponsor

Copy to R e questor (if dif f e r e n t  f r o m  Sponsor) 3/8/83



FISCAL NOTE

CS HB 184 (State Affairs)

COMMENT:

Prefer Section 1 indicate: "(12) a mobile home as defined by regulation, 

or, to be more specific: "(12) a mobile home as defined in 13 AAC 40. 

010(27).".

Reason: We are not sure the definition contained in the statute,

specifically AS 45.30.100, will allow issuance of titles for trailers 

used for plan reviews, equipment storage, etc., at job sites. The 

regulation definition is more specific. Banks and construction 

company owners do want the Division of Motor Vehicles to be able to 

title this type equipment.

13 AAC 40.0 10(28) states: ""mobile home" means a trailer in excess of 

either 28 feet in length or eight feet in width that is designed, con­

structed, and equipped for use as a dwelling or as a place of business, 

storage or other off-highway purpose".



* • *

1 l

O r i g i n a l  sponsor: B u s s e l l

1 IN T H E  H O U S E  B Y  THE R U L E S  C O M M I T T E E

2 S E N A T E  CS F O R  CS F O R  H O U S E  B I L L  NO. 184 (Rules)

3 IN T H E  L E G I S L A T U R E  O F  T H E  STATE OF A L A S K A

4 T H I R T E E N T H  LEGISLATURE, - F I R S T  S E S S I O N

5 A  B I L L

6

■;

F o r  a n  A c t  entitled: " A n  A c t  r e l a t i n g  to i s s u i n g  a c e r t i f i c a t e  of title

for v e h i c l e s  e x e m p t  f r o m  r e g i s t r a t i o n  a n d  e x e m p t i n g

8 m o b i l e  h o m e s  f r o m  r e g i s t r a t i o n . "

9 BE IT E N A C T E D  BY T H E  L E G I S L A T U R E  O F  T H E  Sr„ATE OF ALASKA:

10 *  S e c t i o n  1. AS 2 8 . 1 0 . 0 1 1  is a m e n d e d  b y  a d di ng  a n e w  p a r a g r a p h  to read:

1 1 (12) a m o b i l e  h o m e  as d e f i n e d  by re g ulation.

12 * Sec. 2. AS 28 .1 0. 2 0 1 ( b )  is a m e n d e d  to read:

13 (b) T he o w n e r  of a v e h i c l e  d e s c r i b e d  in A S  2 8 . 1 0 . 0 1 1  as b e i n g

14 e xe mp t f r o m  r e g i s t r a t i o n  a nd the o w n e r  of a s n o w m o b i l e  or o f f - h i g h w a y

! 15 v e h i c l e  m a y  n o t  a p p l y  for, n o r  m a y ^ t h e  d e p a r t m e n t  issue, a c e r t i f i c a t e

I  16 of title for such a veh ic le . However, the d e p a r t m e n t 1 m a y ^  issue a

17 c e r t i f i c a t e  of ti tl e to the o w n e r  of a v e h i c l e  e x e m p t  f r o m  r e g i s t r a­

18 tion u n d e r  A S , 28.10.011(3)) i i w H )  o r  o n l Y [AS 28 .1 0. 0 1 1 ( 6 ) . ]  u p o n  

a p p l i c a t i o n  by t h a t r o i m ' e r ^ ^I 19

20

21

22

23

/  - 7

/

% t v

24

25



STATE OF  ALASKA
DIVISION O F  MOTOR VEHICLES 

FISCAL SERVICES 
ANCHORAGE, ALASKA

Y E A R PASSENGER TRUCK OTHER TRAILER
COMMERCIAL
TRAILER

MOTOR­
CYCLE

SNOW
MACHINES TOTAL

1947 7,870 4,209 a* — . — 82 12,161

1948 10,094 5,636 — ----- — 131 -- 15,861

1949 14,087 7,578 — ----- — 164 ----- 21,829

1950 17,945 8,707 — ----- — 213 ----- 26,865

1951 25,979 10,638 157 -- — 260 -- 37,034

.1952 30,460 13,818 862 --------- — 274 ----- 45,414

1953 35,252 15,529 882 ----- — 309 ----- 51,972

1954 38,511 16,674 877 ----- — 356 ----- 56,418
1955 41,847 16,528 823 ----- — 415 ----- 59,613

1956 45,661 16,554 810 ----- — 544 ----- 63,569

1957 49,115 17,233 800 ----- — 653 ----- 67,801

1958 47,642 16,760 630 ----- — 724 ----- 65,756

1959 51,102 18,,804 602 ----- — 837 ----- 71,345

1960 68,452 11,905 659 ----- — 908 ----- 81,924
1961 71,965 13,012 633 ----- — 1,030 ----- 86,640
1962 58,231 20,449 2,369 5,584 — 1,051 ----- 87,684

1963 59,569 22,112 2,452 6,032 — 1,293 ----- 91,458

1964 63,543 25,212 2,557 6,588 — 2,213 ----- 100,113
1965 66,997 28,341 2,585 7,412 — 3,326 ----- 108,661

1966 72,655 27,448 3,178 8,701 1,916 4,319 ----- 118,217
1967 75,108 28,798 3,379 9,846 1,986 4,770 ----- 123,887
15C3 78,556 30,982 4,182 11,755 2,219 5,607 1,820 135,121
1969 89,205 35,437 3,896 12,322 2,613 6,376 6,362 156,211

1970 93,563 ‘40,978 6,323 16,875 3,375 9,310 5,412 175,836
1971 99,902 45,367 6,835 18,602 3,186 10,513 5,591 189,996
1972 103,269 48,629 5,637 19,929 3,640 10,684 5,329 197,117
1973 111,476 53,029 4,379 23,073 4,006 11,428 5,194 212,585
1974 133,608 66,359 7,913 25,918 5,621 12,981 4,751 257,156
1975 141,019 77,340 4,581 25,733 . 7,804 12,B09 4,469 273,755
1976 153,143 86,437 6,713 27,593 8,165 13,322 — 295,373

1977 171,058 97,545 1,091 30,392 11,510 14,279 3,797 329,672
1978 168,738 94,576 868 30,606 7,154 12,736 3,539 318,217
1979 159 918 91,655 1,134 27,842 7,091 9,842 4,618 302,100
1980 161,936 85,529 1,138 27,334 6,994 8 ,8 8 8 1,102 292,921
1981 185,942 102,754 1,298 30,237 9,178 10,206 2,522 341,637

1982 217,719 126,212 1,357 37,999 10,079 14,504 — *07,870
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MOTOR COMM. COMM a Z Of
LOCATION PASSENGER CYCLE TRAILER TRAILER TRUCK PICKUP BUS TOTAL TOTAL

Anchorage

7
107,263

c

5,509

-t
5,066

L

15,315

<"
8,639

L

38,201

7

389

*7
180,382 44.23

Fairbanks 33,863 2,870 1,258 6,295 2,900 19,050 178 66,414 16.28
Palmer 10,494 752 1 1 1 2,594 803 6,625 20 21,515 5.27
Juneau 11,642 659 125 1,688 592 5,239 42 19,987 4.90
Eagle River 8,157 558 130 2,029 376 4,126 86 15,462 3.79
Ketchikan 6,156 520 136 1,082 500 3,548 19 11,961 2.93
Kenai 5,115 310 274 1,472 410 3,227 1 10,809 2.65
Soldotna 4,448 322 188 1,573 409 3,076 18 10,034 2.46
Homer 3,531 301 95 1,155 267 2,954 7 8,310 2.04
Kodiak 3,474 295 129 467 519 2,589 10 7,483 1.83
Sitka 2,634 330 26 223 189 1,533 29 4,964 1.22
Delta Junction 1,290 122 69 4/8 250 1,136 29 3,374 .83
Valdez 1,504 156 43 421 133 1,030 18 3,305 .81
Seward 1,442 116 34 317 98 1,041 1 3,049 .75
Glennallen 1,027 98 46 359 151 907 17 2,605 .64
Cordova 874 93 22 192 104 981 4 2,270 .56
Petersburg 932 116 10 83 73 969 6 2,189 .53
Trapper Creek 800 69 14 256 59 672 21 1,891 .46
Haines 709 98 28 229 72 706 3 1,845 .45
Bethel 777 127 5 28 111 771 5 1,824 .45
Wrangell 701 67 10 79 83 671 9 1,620 .40
Nome 563 134 23 47 160 650 9 1,586 .39
Tok 508 63 18 187 53 531 8 1,368 .34
Dillingham 433 100 20 26 79 517 9 1,184 .29
Nenana 337 42 21 101 44 326 6 877 .22
Skagway 354 55 7 49 25 329 7 826 .20
Unalaska 222 73 3 10 79 258 3 648 .16
Kotzebue 183 34 6 22 45 242 2 534 .13
Naknek 127 12 •5 11 35 204 -0- 394 .10
Ynkutnt 156 3 0 9 34 181 2 391 .10
Barrow 165 10 1 8 27 130 -0- 341 .08
Galena 42 -0- 1 2 5 38 -0- 88 .02
Other 7,796 490 2,033 1,192 2,037 4,393 399 18,340 4.49

TOTAL 217,719 14,504 10,079 37,999 19,361 106,851 1,357 407,870 1002

These statistics are compiled by zip code location.
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TO: William R. Nix '
Commissioner '■

. •
Department of Public Safety.

FROM: Robert
Division of Motor Vehicles 
Department of Public Safety

DATE: July 13, 1982 •

FILE NO:

TELEPHONE NO: 269-5551

SU BJECT :. Vehicle Title, Mobile Homes

- 5 5

This division has”always, since I've been with it, issued title _ 
for mobile, homes as the lending Institutions found this an easy 
method-of - securing their lien interest and for recording owner­
ship. It didn't significantly effect our. workload so we had no 
problem.withr thi8_method. —  We'recognized that a problem l i s t e d  
after AS 28 jwas^changed by the 1978__Legislature. We attempted 
t o vaddress*~this by submitting a suggested change to the law.
This was in SB-319 Section 10, however this bill never got out 
of committee.

After I read the attached recent supreme court decision, I .met 
with Assistant's Attorney General Joseph Balfe and Diane Olson 
to discuss the ramifications of this opinion; .They were 
unaniniQus in suggesting that we stop titling mobile homes im­

mediately. Jt . V
—  /

Because this action will undoubtably result in some adverse 
reaction from the lending institutions,.I thought it best if 
you looked at t h e ;opinion and the proposed letter before I go 

any further.

Basically I would request your approval or disapproval of sending 

this letter at this time.

Attached is a draft of the proposed letter and a copy of the 
Alaska Supreme Court decision.

attachments (2)

02-001 A(R«v.10/79)



D R A F T

July 13, 1982

To: All Lending Institutions

A  recent Alaska Supreme Court opinion, Leslie Newell v National Bdnk 

of Alaska, No. 2518, June 18,_1982, has brought to our attention a 
discrepancy under' the most recent revised motor vehicle code, Alaska Title 
28, which prohibits us from issuing title or registration to certain 
vehicles not normally moved upon the highways.' / *

Of particular interest to you may be the prohibition of titling ve­

hicles "driven or parked nn private property". -This vrauld include mobile
homes and s i ^ l a r  yehicles.^^ii-: ^ ^ - " - ' ........ —  • . —  \

It is the division's opinion that all such vehicles described above 
may not be titled and any such title issued since October , 1978, to 
a vehicle driven or parked on private property which attempted to perfect 
a security interest is ineffective under the Alaska Motor Vehicle Code.

The division has attempted unsuccessfully to correct thq noted 
discrepancy by legislative action and will continue to do so during the 
Thirteenth Session of the Alaska State Legislature. In the meantime, 
commencing immediately the division will no longer issue title to vehicles 
driven or parked on private property and would suggest that you review 
your records for any such titled vehicles so that you may perfect your 
security interest under the Uniform Commercial Code or a similar method.

If you have questions concerning this matter do not hesitate to 
contact my office at your convenience.

Robert J. Rowan, Director



N O T I C E :  T h i s  o p i n i o n  i s  s u b j e c t  t o  f o ^ - m a l ' c o r r e c t i o n

b e f o r e  p u b l i c a t i f  i n  t h e  P a c i f i c  R e p o r t !  ; R e a d e r s  a r e  

r e q u e s t e d  t o  b r i n g  t y p o g r a p h i c a l  o r  o t h e r  f o r m a l  e r r o r s  t b  

t h e  a t t e n t i o n ’ o f  t h e  C l e r k  o f  t h e  A p p e l l a t e  C o u r t s ,  3 0 3  K  

S t r e e t ,  A n c h o r a g e ,  A l a s k a  9 9 5 0 1 ,  i n  o r d e r  t h a t  c o r r e c t i o n s  

m a y  b e  m a d e  p r i o r  t o  p e r m a n e n t  p u b l i c a t i o n .

:ME C O U R T  O F  T H E  S T A T E  O F  A L A S K A  " ,T H E  S U P R E M E  _ _________ J  t
S T

L E S L I E  N E W E L L ,  )

)
A p p e l l a n t ,  )

)
v .  ) F i l e  N o .  5 4 3 7

)
N A T I O N A L  B A N K  O F  A L A S K A  ) . O P I N I O N

)

A p p e l l e e .  ) [No> 2 5 1 8  - J u n e  1 8 ,  1 9 8 2 ]

A p p e a l  f r o m  t h e  S u p e r i o r  C o u r t  o f  :t h e  

S t a t e  o f  A l a s k a ,  T h i r d  J u d i c i a l  D i s ­

t r i c t ,  A n c h o r a g e ,

J a m e s  K. S i n g l e t o n ,  J u d g e .

A p p e a r a n c e s :  M. A s h l e y  D i c k e r s o n ,  A n c h ­

o r a g e ,  f o r  A p p e l l a n t .  T h o m a s  R. T a t k a ,  

A n c h o r a g e ,  f o r  A p p e l l e e .

B e f o r e :  R a b i n o w i t z ,  C h i e f  J u s t i c e ,

C o n n o r ,  B u r k e  a n d  M a t t h e w s ,  J u s t i c e s ,  

a n d  D i m o n d ,  S e n i o r  J u s t i c e . *  ( C o m p t o n ,  

J u s t i c e ,  n o t  p a r t i c i p a t i n g . )

D I M Q N D ,  S e n i o r  J u s t i c e .

B U R K E ,  C h i e f  J u s t i c e ,  c o n c u r r i n g .

A p p e l l a n t  L e s l i e  N e w e l l  b r o u g h t  t h i s  a c t i o n  

a g a i n s t  R a y  a n d  S a m a n t h a  C h a r l t o n ,  t h e  N a t i o n a l  B a n k  o f

* D i m o n d ,  S e n i o r  J u s t i c e ,  s i t t i n g  b y  a s s i g n m e n t  

m a d e  p u r s u a n t  t o  a r t i c l e  IV, s e c t i o n  1 1  o f  t h e  C o n s t i t u t i o n  

o f  A l a s k a ,  a n d  A l a s k a  R. A d m i n .  P. 2 3 ( a ) .



A l a s k a  ( N B A ) ,  a n d  o n e  o t h e r  p a r t y  i n  c o n n e c t i o n  w i t h  t h e  

d e f a u l t  b y  t h e  C h a r l t o n s  o n  a  p r o m i s s o r y  n o t e  w h i c h  t h e y  h a d  

e x e c u t e d  i n  f a v o r  o f  N e w e l l - w h e n  t h e y  p u r c h a s e d  h i s  m o b i l e  

h o m e  o r  h o u s e  t r a i l e r 1 i n  1 9 7 8 .  T h e  s u i t  a g a i n s t  t h e  C h a r l ­

t o n s  s o u g h t  j u d g m e n t  a g a i n s t  theni o n  t h e  n o t e ,  a n d  a s s e r t e d  

a l i e n  a g a i n s t  t h e  m o b i l e  h o m e  w h i c h ,  N e w e l l  c o n t e n d e d ,  

s e r v e d  a s  s e c u r i t y  o n  t h e  p r o m i s s o r y '  n o t e .  N B A  w a s  l a t e r  

j o i n e d  a s  a p a r t y  i n  t h e  s u i t  w h e n  N e w e l l  l e a r n e d  t h a t  N B A  

a l s o  c l a i m e d  a s e c u r i t y  i n t e r e s t  i n  L h e  m o b i l e  h o m e .

T h e  s o l e  issue, b e t w e e n  N e w e l l  a n d  N B A  c o n c e r n s  

w h i c h  p a r t y  h a s  t h e  s u p e r i o r  s e c u r i t y  i n t e r e s t .  N B A  s o u g h t  

t o  p e r f e c t  i t s  i n t e r e s t  b y  f i l i n g  t h e  r e q u i s i t e  d o c u m e n t s  

w i t h  t h e  M o t o r  V e h i c l e  D i v i s i o n ,  a c c o r d i n g  t o  t h e  c e r t i f i -  

c a t e  o f  t i t l e  p r o v i s i o n s  o f  t h e  M o t o r  V e h i c l e  C o d e .  N e w e l l  

s o u g h t  t o  p e r f e c t  h i s  i n t e r e s t  b y  f i l i n g  t h e  ' p r o m i s s o r y  n o t e  

w i t h  t h e  A n c h o r a g e  d i s t r i c t  r e c o r d e r  s e v e r a l  m o n t h s  l a t e r .  

E a c h  p a r t y  c l a i m s  t h a t  i t s  m e t h o d  o f  f i l i n g  i t s  r e s p e c t i v e  

s e c u r i t y  i n t e r e s t  w a s  t h e  e x c l u s i v e  m e t h o d  o f  p e r f e c t i n g  a 

s e c u r i t y  i n t e r e s t  i n  t h e  m o b i l e  h o m e .  S u m m a r y  j u d g m e n t  w a s  

g r a n t e d  i n  f a v o r  o f ‘N B A ,  a n d  N e w e l l  h a s  a p p e a l e d .

1. N e w e l l ,  t h r o u g h o u t  h i s  b r i e f ,  r e f e r s  t o  t h e  

m o b i l e  h o m e  a s  a t r a i l e r  o r  h o u s e  t r a i l e r .

2. A l t h o u g h  t h e  v a l i d i t y  o f  N e w e l l ' s  s e c u r i t y  

i n t e r e s t ,  a p r o m i s s o r y  n o t e ,  w a s  c h a l l e n g e d  b y  N B A  i n  t h e  

s u p e r i o r  c o u r t ,  t h i s  i s s u e  i s  n o t  r a i s e d  o n  a p p e a l .
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P e r f e c t i o n  o f  s e c u r i t y  i n t e r e s t s  a n d  p r i o r i t y  o f  

p e r f e c t e d  i n t e r e s t s  i n  p e r s o n a l  p r o p e r t y  a n d  f i x t u r e s  i s  

g e n e r a l l y  g o v e r n e d  b y  t h e  p r o v i s i o n s  o f  t h e  U n i f o r m  C o m m e r ­

c i a l  C o d e  -  S e c u r e d  T r a n s a c t i o n s . 3 - U n d e r  t h e  U C C ,  t h e  f i l ­

i n g  o f  a f i n a n c i n g  s t a t e m e n t  t o  p e r f e c t  a s e c u r i t y  i n t e r e s t  

i n  p r o p e r t y  c o v e r e d  b y  t h e  c o d e  w o u l d  p r o p e r l y  b e  m a d e  a t  

t h e  o f f i c e  o f  t h e  r e c o r d e r  i n  t h e  r e c o r d i n g  d i s t r i c t  o f  t h e  

d e b t o r ' s  r e s i d e n c e ,  o r  i n  th<:t c a s e  o f  f i x t u r e s ,  i n  t h e  

o f f i c e  w h e r e  a m o r t g a g e  o n  t h e  r e a l  e s t a t e  c o n c e r n e d  w o u l d  

b e  f i l e d  o r  r e c o r d e d .  A S  4 5 . 0 9 . 4 0 1  ( f o r m e r  A S  4 5 . 0 5 . 7 6 8 ) .

T h e r e  a r e  c e r t a i n  e x c e p t i o n s  t o  t h e  f i l i n g  p r o v i ­

s i o n s  o f  t h e  U C C .  A S  4 5 . 0 9 . 3 0 2  ( f o r m e r  A S  4 5 . 0 5 . 7 3 4 )  p r o ­

v i d e s  i n  p a r t :

(c) T h e  f i l i n g  p r o v i s i o n s  o f  A S  4 5 . 0 9 .  

1 0 1 - 4 5 . 0 9 . 5 0 7  d o  n o t  a p p l y  t o  a s e c u r i t y  

i n t e r e s t  i n  p r o p e r t y  s u b j e c t  t o  a 

s t a t u t e

(2) o f  t h i s  s t a t e  w h i c h  p r o v i d e s  f o r  

c e n t r a l  f i l i n g  o f ,  o r  w h i c h  r e q u i r e s  

i n d i c a t i o n  o n  a c e r t i f i c a t e  o f  t i t l e  o f ,  

t h e  s e c u r i t y  i n t e r e s t s  i n  t h e  p r o p e r t y ,  

u n l e s s  t h e  p r o p e r t y  i s  i n v e n t o r y  h e l d  

f o r  s a l e  b y  a d e a l e r ,  w h i c h  h a s  n o t  b e e n  

p r e v i o u s l y  s o l d  a t  r e t a i l  a n d  f o r  w h i c h  

n o  c e r t i f i c a t e  o f  t i t l e  h a s  b e e n  i s s u e d .

3. A t  t h e  t i m e  o f  t h e  t r a n s a c t i o n s  i n  q u e s t i o n ,  

U C C  - S e c u r e d  T r a n s a c t i o n s  w a s  s e t  o u t  i n  A S  4 5 . 0 5  . 6 9 0 - . 7 9 4 .  

T h e  a r t i c l e  h a s  s i n c e  b e e n  r e n u m b e r e d  a n d  i s  n o w  A S  4 5 . 0 9 . -  
1 0 1 - . 5 0 7 .



(d) A  s e c u r i t y  i n t e r e s t  i n  p r o p e r t y  

c o v e r e d  b y  a s t a t u t e  d e s c r i b e d  i n  ( c )  o f  

t h i s  s e c t i o n  c a n  b e  p e r f e c t e d  o n l y  b y  

r e g i s t r a t i o n  o r  fi'ling u n d e r  t h a t  s t a t ­

u t e  o r  b y  i n d i c a t i o n  o f  t h e  s e c u r i t y  

i n t e r e s t  o n  a  C e r t i f i c a t e  o f  t i t l e  o r  a  

d u p l i c a t e  o f  a  c e r t i f i c a t e  o f  t i t l e  b y  a 

p u b l i c  o f f i c i a l .

T h e  A l a s k a  M o t o r  V e h i c l e  A c t  w h i c h  w a s  i n  e f f e c t

p r i o r  t o  O c t o b e r  1 9 7 8  f o r m e r  A S . 2 8 . 1 0 . 0 1 0 - . 6 6 0 ,  p r o v i d e d  a

c o m p r e h e n s i v e  s c h e m e  f o r  r e g i s t r a t i o n ,  c e r t i f i c a t i o n  o f

t i t l e  a n d  p e r f e c t i o n  o f  s e c u r i t y  ' i n t e r e s t s  i n  v e h i c l e s

4
s u b j e c t  t o  t h e  a c t .  T h e  a c t  p r o v i d e d  t h a t  t h e  o w n e r  o f  a  

v e h i c l e  s u b j e c t  t o  r e g i s t r a t i o n  m u s t  a p p l y  f o r  a c e r t i f i c a t e  

o f  r e g i s t r a t i o n  a n d  t i t l e  t o  t h e  v e h i c l e .  F o r m e r  A S  2 8 . 1 0 . -  

0 4 0 ,  . 0 5 0 ,  . 0 6 0 ,  . 2 7 0 .

L i e n s  o r  e n c u m b r a n c e s  o n  a v e h i c l e  w h i c h  w a s  

r e g i s t e r e d  o r  s u b j e c t  t o  r e g i s t r a t i o n  w e r e  n o t  v a l i d  a g a i n s t  

a s u b s e q u e n t  e n c u m b r a n c e r  w i t h o u t  n o t i c e ’ u n l e s s  t h e  f i l i n g  

r e q u i r e m e n t s  o f  t h e  c h a p t e r  w e r e  c o m p l i e d  vrith. F o r m e r  A S• i
2 8 . 1 0 . 4 7 0 .  T h e  f i l i n g  p r o v i s i o n s  r e q u i r e d  t h a t  i n s t r u m e n t s

4. A S  2 8 . 1 0 . 0 1 0 - . 6 6 0  ( s h o r t  t i t l e :  A l a s k a  M o t o r  

V e h i c l e  A c t )  w a s  r e p e a l e d  a n d  a n e w  A S  2 8 . 1 0  w a s  e n a c t e d  b y  

c h .  1 7 8 ,  § 7, S L A  1 9 7 8 ,  w h i c h  b e c a m e  e f f e c t i v e  i n  O c t o b e r

1 9 7 8 .  I n  1 9 7 6 ,  N e w e l l  p u r c h a s e d  t h e  m o b i l e  h o m e ,  a n d  a 

c e r t i f i c a t e  o f  t i t l e  w a s  i s s u e d  f o r  i t  p u r s u a n t  t o  t h e  

A l a s k a  M o t o r  V e h i c l e  A c t .  T h e  l a t e r  s a l e  o f  t h e  m o b i l e  h o m e  

t o  t h e  C h a r l t o n s ,  a n d  t h e  n e g o t i a t i o n  a n d  f i l i n g  o f  t h e  t w o  

s e c u r i t y  a g r e e m e n t s ,  t o o k  p l a c e  b e t w e e n  M a y  a n d  A u g u s t  1 9 7 8 .  

B e c a u s e  t h e s e  t r a n s a c t i o n s  t o o k  p l a c e  b e f o r e  t h e  e f f e c t i v e  

d a t e  o f  t h e  n e w  l e g i s l a t i o n ,  t h e  r e p e a l e d  p r o v i s i o n s  o f  A S  

2 8 . 1 0  a r e  a p p l i c a b l e  ' t o  t h i s  c a s e .  S e e  A S  0 1 . 1 0 . 1 0 0 ( a ) .

4
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c r e a t i n g  o r  e v i d e n c i n g  l i e n s  o r  e n c u m b r a n c e s  b e  f i l e d  w i t h  

t h e  D e p a r t m e n t  o f  P u b l i c  S a f e t y .  F o r m e r  A S  2 8 . 1 0 . 4 8 0 .  A  

c e r t i f i c a t e  o f  t i t l e  w a s .  i s s u e d  c o n t a i n i n g  a s t a t e m e n t  o f  

l i e n s  a n d  e n c u m b r a n c e s  c e r t i f i e d  t o  t h e  d e p a r t m e n t  as e x i s t ­

i n g  a g a i n s t  t h e  v e h i c l e . -  F o r m e r  A S  2 8 . 1 0 . 5 1 0 .  F i l i n g  w a s  

t h e  e x c l u s i v e  m e t h o d  o f  g i v i n g  c o n s t r u c t i v e  n o t i c e  o f  l i e n s  

o r  e n c u m b r a n c e s  o n  r e g i s t e r e d  v e h i c l e s .  S u c h  l i e n s  o r  

e n c u m b r a n c e s  w e r e  e x e m p t  f r o m  o t h e r  p r o v i s i o n s  o f  l a w  s u c h  

a s  t h e  U C C  r e q u i r i n g  o r  r e l a t i n g  t o  t h e  r e c o r d i n g  o r  f i l i n g  

o f  i n s t r u m e n t s  c r e a t i n g  o r  e v i d e n c i n g  l i e n s  o r  e n c u m b r a n c e s  

u p o n  a r e g i s t e r e d  v e h i c l e .  F o r m e r  A S  2 8 . 1 0 . 5 3 0 .

I f  t h e  m o b i l e  h o m e  o r  h o u s e  t r a i l e r  w a s  a v e h i c l e

s u b j e c t  t o  r e g i s t r a t i o n  u n d e r  t h e  A l a s k a  M o t o r  V e h i c l e  Ac t ,
• • ,»

f i l i n g  w i t h  t h e  d e p a r t m e n t  a n d  n o t a t i o n  o f  t h e  s e c u r i t y  

i n t e r e s t  o n  t h e  c e r t i f i c a t e  o f  t i t l e  w a s  c l e a r l y  t h e  e x c l u ­

s i v e  m e t h o d  o f  p e r f e c t i n g  a s e c u r i t y  i n t e r e s t  i n  t h e  m o b i l e  

h o m e .  A p p l i c a b i l i t y  o f  t h e  r e g i s t r a t i o n  r e q u i r e m e n t s  o f  t h e  

A l a s k a  M o t o r  V e h i c l e  A c t  i n  t h i s  c a s e  t u r n s  o n  w h e t h e r  t h e  

m o b i l e  h o m e  o r  t r a i l e r  w a s  p r o p e r l y  s u b j e c t  t o  r e g i s t r a t i o n  

w h e n  N e w e l l  p u r c h a s e d  i t .  O n c e  t h e  v e h i c l e  w a s  p r o p e r l y
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reg5.st.ered, a n d  a c e r t i f i c a t e  o f  t i t l e  i s s u e d ,  t h e  a c t

p r o v i d e d  t h e  m e t h o d  f o r  t r a n s f e r  o f  t i t l e . ^

5. S e e  f o r m e r  A S  2 8 . 1 0 . 3 5 0 ( a ) ,  . 3 6 0  a n d  . 3 7 0 .

A S  2 8 . 1 0 . 3 5 0 ( a )  r e q u i r e d  t h e  o w n e r  o f  a r e g i s t e r e d  v e h i c l e  

'to e n d o r s e  a n  a s s i g n m e n t  o f  w a r r a n t y  o f  t i t l e  o n  t h e  c e r t i ­

f i c a t e  o f  t i t l e  f o r  t h e  v e h i c l e ,  i n c l u d i n g  a s t a t e m e n t  o f  

a l l  l i e n s  a n d  e n c u m b r a n c e s ,  a n d  d e l i v e r  t h e  c e r t i f i c a t e  o f  

t i t l e  a n d  r e g i s t r a t i o n  t o  t h e  t r a n s f e r e e .  T h e  t r a n s f e r e e  

t h e n  p r e s e n t e d  t h e  e n d o r s e d  c e r t i f i c a t e  o f  t i t l e ,  t h e  c e r ­

t i f i c a t e  o f  r e g i s t r a t i o n ,  a n d  a n  a p p l i c a t i o n  f o r  r e g i s t r a ­

t i o n  a n d  t i t l e  t o  t h e  d e p a r t m e n t .  T h e  d e p a r t m e n t  t h e n  

r e r e g i s t e r e d  t h e  v e h i c l e  a n d  i s s u e d  t h e  t r a n s f e r e e  a n e w  

c e r t i f i c a t e  o f  t i t l e .  A S  2 8 . 1 0 . 3 6 0 - . 3 7 0 .  T r a n s f e r  o f  t i t l e  

t o  a r e g i s t e r e d  v e h i c l e  w a s  g e n e r a l l y  n o t  d e e m e d  c o m p l e t e  

a b s e n t  c o m p l i a n c e  w i t h  t h e s e  s t a t u t e s .  H a r b o r  I n s .  C o .  v. 

U . S .  F i d e l i t y  &  G u a r .  C o . ,  3 5 0  F. S u p p .  7 2 3  (D. A l a s k a  

1 9 7 2 ) ;  C h r i s t i a n  v. S t a t e .  5 1 3  P . 2 d  6 6 4  ( A l a s k a  1 9 7 3 ) .

N e w e l l  a n d  C h a r l t o n  c o m p l i e d  w i t h  t h e s e  p r o v i s i o n s  

w h e n  N e w e l l  s o l d  t h e  m o b i l e  h o m e  t o  C h a r l t o n ;  a n e w  c e r t i f i ­

c a t e  o f  t i t l e  w a s  i s s u e d  i n  C h a r l t o n ' s  n a m e .

W h e n  N e w e l l  p u r c h a s e d  t h e  m o b i l e  h o m e  i n  .1976, h e  

f i l e d  w i t h  t h e  M o t o r  V e h i c l e  D i v i s i o n  o f  t h e  D e p a r t m e n t  o f  

P u b l i c  S a f e t y  a n  " A p p l i c a t i o n  f o r  C e r t i f i c a t e  o f  T i t l e  a n d  

M o t o r  V e h i c l e  R e g i s t r a t i o n " .  T h e  r e c o r d  s h o w s  t h a t  h e  w a s  

i s s u e d  a " C e r t i f i c a t e  o f  T i t l e  t o  a M o t o r  V e h i c l e "  c o V e r i n g  

t h e  m o b i l e  h o m e ,  b u t  n o  r e g i s t r a t i o n  c e r t i f i c a t e  a p p e a r s  i n  

t h e  r e c o r d  o n  a p p e a l .  S i m i l a r l y , • w h e n  t h e  C h a r l t o n s  p u r ­

c h a s e d  t h e  m o b i l e  h o m e  i n  A p r i l  1 9 7 8 ,  t h e y  e x e c u t e d  a n  

" A p p l i c a t i o n  f o r  T i t l e  a n d  R e g i s t r a t i o n " ,  s h o w i n g  N B A  a s  t h e  

l i e n h o l d e r .  A  n e w  • c e r t i f i c a t e  o f  t i t l e  w a s  i s s u e d  i n  t h e  

n a m e s  o f  t h e  • C h a r l t o n s , b u t  a g a i n  t h e  r e c o r d  d o e s  not: s h o w  

t h a t  a r e g i s t r a t i o n  c e r t i f i c a t e  w a s  i s s u e d .

T h e  a b s e n c e  o f  r e g i s t r a t i o n  c e r t i f i c a t e s  i n  t h e  

r e c o r d  d o e s  n o t  n e c e s s a r i l y  m e a n  t h a t  the v v o r e  n o t  i s s u e d .  

B u t  e v e n  i f  t h i s  w e r e  t h e  c a s e ,  i t  i s  o f  *.o c o n s e q u e n c e . 

T h e  i m p o r t a n t  p o i n t  i s  t h a t  t h e  r e c o r d s  o f  t h e  D i v i s i o n  o f  

M ^ t o r  V e h i c l e s  s h o w e d  N B A  a s  h a v i n g  a s e c u r i t y  i n t e r e s t  i n  

t h e  m o b i l e  h o m e .  A s  w e  h a v e  m e n t i o n e d ,  t h e  f i l i n g  o f  n o t i c e  

o f  t h e  e x i s t e n c e  o f  s u c h  s e c u r i t y  i n t e r e s t  w a s  t h e  e x c l u s i v e  

m e t h o d  o f  g i v i n g  c o n s t r u c t i v e  n o t i c e  o f  t h e  e x i s t e n c e  o f  

s u c h  a n  e n c u m b r a n c e  o n  t h e  m o b i l e  h o m e .  F o r m e r  A S  2 8 . 1 0 . -  
5 3 0 .  ' • .
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N e w e l l : m a i n t a i n s  t h a t  t h e  t r i a l  c o u r t  w a s

i n c o r r e c t  i n  g r a n t i n g  t h ?  b a n k ' s  c r o s s - m o t i o n  f o r  s u m m a r y

j u d g m e n t  b e c a u s e  t h e  m o b i l e  * h o m e  w a s  e x e m p t  f r o m  r e g i s t r a -  • •
tio n -  r e q u i r e m e n t s  u n d e r  t h e  s t a t u t e s  i n  e f f e c t  p r i o r  t o  

O c t o b e r  1 9 7 8 . 6

F o r m e r  A S  2 8 . 1 0 . 0 4 0 ,  w h i c h  w a s  i n  e f f e c t  a t  t h e  

t i m e  t h e  v a r i o u s  t r a n s a c t i o n s  i n  t h i s  c a s e  t o o k  p l a c e ,

d e s c r i b e d  t h e  v e h i c l e s  s u b j e c t  t o  a n d  e x e m p t  f r o m  r e g i s ­

t r a t i o n  u n d e r  t h e  A l a s k a  M o t o r  V e h i c l e  A c t .  T h a t  s e c t i o n  

p r o v i d e d :

E v e r y  m o t o r  v e h i c l e ,  t r a i l e r ,  a n d  

s e m i - t r a i l e r  w h e n  d r i v e n  o r  m o v e d  o r  

p a r k e d  u p o n  a h i g h w a y  o r  i n  a p u b l i c  

p a r k i n g  p l a c e  i s  s u b j e c t  t o  t h e  r e g i s ­

t r a t i o n  p r o v i s i o n s  o f  t h i s  c h a p t e r  
e x c e p t

(1) a m o t o r  v e h i c l e ,  t r a i l e r ,  o r  

s e m i - t r a i l e r  w h i c h  i s  d r i v e n ,  o r  m o v e d  

u p o n  a h i g h w a y  o n l y  t o  c r o s s  t h e  h i g h w a y  

f r o m  o n e  p r o p e r t y  t o  a n o t h e r ;  ;

(2) a n  i m p l e m e n t  o f  h u s b a n d r y  w h i c h  i s  

o n l y  i n c i d e n t a l l y  o p e r a t e d  o r  m o v e d  u p o n  

a h i g h w a y ;

6. N e w e l l  m e n t i o n s  i n  h i s  b r i e f  u h a t  h e  “e l i e d  

c o m p l e t e )  • o n  t h e  U C C  i n  m a k i n g  h i s  ' a r g u m e n t  f o r  s u m m a r y  

j u d g m e n t  b e l o w .  T h e  s e c t i o n s  o f  t h e  U C C  h e  r e f e r s  t o  d e a l  

w i t h  C o m m e r c i a l  P a p e r  ( A S  4 5 . 0 3 . 1 0 1 - . 8 0 5 ,  f o r m e r  A S  4 5 . 0 5 . -  

2 4 6 - . 4 0 2 ) ,  a n d  s e l l e r ' s  r i g h t s  u p o n  b u y e r ' s  f a i l u r e  t o  p a y .  

t h e  p r i c e  o f  g o o d s  a s  i t  b e c o m e s  d u e .  (AS 4 5 . 0 2 . 7 0 9 ,  f o r m e r  
A S  4 5 . 0 5 . 2 1 0 ) .  ’

T h e s e  s e c t i o n s  m a y  h a v e  b e e n  a p p l i c a b l e  t o  a d i s ­

p u t e  b e t w e e n  N e w e l l  a n d  C h a r l t o n ,  b u t  t h e y  d o  n o t  a p p l y  t o  

t h e  d i s p u t e  b e t w e e n  N e w e l l  a n d  N B A .  H e r e ,  t h e  v a l i d i t y  o f  

N e w e l l ' s  s e c u r i t y  i n t e r e s t  i s  p r e s u m e d .  I t  i s  t h e  m e t h o d  o f  

p e r f e c t i n g  i n t e r e s t s ,  a n d  t h e  p r i o r i t y  o f  c o m p e t i n g  i n t e r ­

e s t s ,  w h i c h  a r e  a t  i s s u e .
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(3 )  s p e c i a l  m o b i l e  e q u i p m e n t ;

( 4 )  a v e h i c l e  * f o r  w h i c h  p e r m a n e n t  

i d e n t i f i c a t i o n  p l a t e s  a n d  a n  i d e n t i f i c a ­

t i o n  c e r t i f i c a t e  h a v e  b e e n  i s s u e d  u n d e r  

§ 1 2 5  o f  t h i s  c h a p t e r ,  w h e n  t h e  v e h i c l e  

i s  b e i n g  d r i v e n  o r  m o v e d  u p o n  a h i g h w a y  

f o r  t h e  p r i m a r y  p u r p o s e  o f  h i s t o r i c a l  

e x h i b i t i o n  o r  f o r  a  s i m i l a r  p u r p o s e ;

( 5 )  a m o t o r  v e h i c l e  u s e d  i n  r e l a t i o n  

t o  f i s h i n g ,  m i n i n g ,  • h u n t i n g  o r  f a n n i n g  

o p e r a t i o n s  a n d  w h i c h  i s  u s e d  o n l y  o c c a ­

s i o n a l l y  u p o n  a h i g h w a y ,  a n d  f o r  w h i c h  a 

l i c e n s e  h a s  b e e n  i s s u e d  u n d e r  § 1 2 7  o f  
t h i s  c h a p t e r ;

(6) s n o w  v e h i c l e s ,  a u t o m o b i l e s  a n d  

m o t o r c y c l e s  w h i c h  a r e  p e r m i t t e d  t o  r a c e  
u n d e r  A S  0 5 . 3 5 .

A s  a p p l i e d  t o  t h i s  c a s e ,  t h e  s e c t i o n  r e q u i r e d  r e g i s t r a t i o n

7
o f  a t r a i l e r  i i  i t  w e r e  t o  b e  m o v e d  u p o n  a h i g h w a y ,  u n l e s s

m o v e m e n t  o f  t h e  t r a i l e r  w a s  w i t h i n  o n e  o f  t h e  e x e m p t i o n s  s e t

o u t  i n  t h e  s e c t i o n .  N e w e l l  a c k n o w l e d g e s  t h a t  t h e  m o b i l e

h o m e  w a s  m o v e d  o n c e ,  f r o m  t h e  l o t  w h e r e  i t  w a s  p u r c h a s e d  t o
/

t h e  t r a i l e r  s p a c e  w h e r e  h e  a n d  h i s  . w i f e  o c c u p j e d  i t .  T h e  

a c t  d i d  n o t  p r o v i d e  f o r  a t e m p o r a r y  l i c e n s e  o r  t e n \ p o r a r y

7. F o r m e r  A S  2 8 . 1 0 . 6 5 0 ( 1 6 )  d e f i n e d  " t r a i l e r "  as

a v e h i c l e  w i t h o u t  m o t i v e  p o w e r  d e s i g n e d  

f o r  c a r r y i n g  p e r s o n s  o r  p r o p e r t y  a n d  f o r  

b e i n g  d r a w n  b y  a m o t o r  v e h i c l e  a n d  s o  

c o n s t r u c t e d  t h a t  n o  p a r t  o f  i t s  w e i g h t  

r e s t s  u p o n  t h e  t o w i n g  v e h i c l e .

A p p e l l a n t  d o e s  rot. a r g u e  t h a t  t h e  m o b i l e  h o m e  

i n v o l v e d  i n  t h i s  c a s e  w a s  n o t  a t r a i l e r  a s  d e f i n e d  b y  t h i s  

s e c t i o n .  F o r  t h e  p u r p o s e s  o f  t h i s  c a s e  w e  t h e r e f o r e  a s s u m e  

t h a t  t o  b e  t r u e . .

8
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r e g i s t r a t i o n  f o r  t r a n s f e r  o f  a m o b i l e  h o m e  o r  t r a i l e r .

T h e r e f o r e ,  u n l e s s  t h e  m o v e m e n t  o f  t h e  m o b i l e  h o m e  o r  h o u s e

t r a i l e r  c a m e  w i t h i n  a n  e x e m p t i o n ,  ‘i t  w a s  a _v e h i c l e  s u b j e c t

ft
t o  r e g i s t r a t i o n  w h e n  p u r c h a s e d  b y  N e w e l l .

S u b s e c t i o n  '(1) o f  A S  2 8 . 1 0 . 0 4 0  e x e m p t e d  f r o m  

r e g i s t r a t i o n  r e q u i r e m e n t s  " a  . t . . t r a i l e r  . . . d r i v e n  o r  

m o v e d  u p o n  a  h i g h w a y  o n l y  t o  c r o s s  t h e  h i g h w a y  f r o m  o n e  

p r o p e r t y  t o  a n o t h e r . "  N e w e l l  c o n t e n d s  t h a t  t h i s  s u b s e c t i o n  

e x e m p t e d  a h o u s e  t r a i l e r  o r  m o b i l e  h o m e  w i t h o u t  a n  e n g i n e  

w h i c h  w a s  m o v e d  u p o n  a  h i g h w a y  s o l e l y  f o r  d e l i v e r y *  t o  a 

s p a c e  i n  a t r a i l e r  p a r k .  H e  a p p a r e n t l y  c o n s t r u e s  " c r o s s  t h e  

h i g h w a y "  t o  c o v e r  m o v e m e n t  a l o n g  t h e  h i g h w a y  a s  l o n g  a s  i t  

i s  o n l y  t o  m o v e  a v e h i c l e  s u c h  as a t r a i l e r  f _ o m  o n e  p r o ­

p e r t y  t o  a n o t h e r .

A s  t o  t h e  p r o p e r  i n t e r p r e t a t i o n  o f  A S  2 8 . 1 0 . -  

0 4 0 ( 1 ) ,  N B A  m a i n t a i n s  t h a t  t h e  o r d i n a r y  m e a n i n g  o f  the'

8. T h e  o n l y  a l t e r n a t i v e s  t o  r e g i s t r a t i o n  w e r e  

i d e n t i f i c a t i o n  p l a t e s  a n d  c e r t i f i c a t e s  f o r  h i - s t o r i c  v e h i c l e s  

( f o r m e r  A S  2 8 . 1 0 , 1 2 5 ) ,  a n d  l i c e n s e s  f o r  o w n e r s  o f  v e h i c l e s  

u s e d  i n  r e l a t i o n  t o  f i s h i n g ,  m i n i n g ,  h u n t i n g  o r  f a r n u n g  o p ­

e r a t i o n s  w h i c h  w e r e  u s e d  o n l y  o c c a s i o n a l l y  u p o n  t h e  h i g h w a y  

( f o r m e r  A S  2 8 . 1 0 . 1 2 7 ) .  H i s t o r i c  v e h i c l e s  a n d  t h e  v e h i c l e s  

n a m e d  i n  A S  2 8 . 1 0 . 1 2 7  w e r e  e x e m p t  f r o m  r e g i s t r a t i o n  u n d e r  A S  

2 8 . 1 0 . 0 4 0 ( 4 )  a n d  (5). T h e r e  w e r e  n o  p r o v i s i o n s  i n  t h e  a c t  

f o r  t h e  t r a n s p o r t a t i o n  o f  v e h i c l e s  u n d e r  a d e a l e r ' s  p l a t e .

9
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w o r d  " c r o s s "  s h o u l d  b e  a p p l i e d ,  a n d  t h a t  t h e  s e c t i o n  s h o u l d  

be; i n t e r p r e t e d  t o  c o v e r  o n l y ; t h o s e  v e h i c l e s  w h i c h  cross-.'from 

o n e  s i d e  o f  t h e  r o a d  t o  t h e  o t h e r .  I n  s u p p o r t  o f  t h i s  

c o n s t r u c t i o n ,  N B A  c i t e s  a C a l i f o r n i a  c a s e  w h i c h  r e a d  a 

s i m i l a r  s t a t u t e  t o  m e a n  " c r o s s i n g  t h e  h i g h w a y  f r o m  o n e  

p r o p e r t y  t o  a n o t h e r  o n  t h e  o p p o s i t e  s i d e  o f  t h e  r o a d w a y . "  

C o n n o l l v  v. S t a t e , 1 6 4  P . 2 d  60, 6 3  ( C a l .  A p p .  1 9 4 5 ) .

W e  b e l i e v e  t h i s  i s  a r e a s o n a b l e  c o n s t r u c t i o n  o f  

t h e  s t a t u t e .  T h e  c a s e  a n d  t h e  a n n o t a t i o n " 0 w h i c h  N e w e l l  

c i t e s  i n  s u p p o r t  o f  h i s  i n t e r p r e t a t i o n  o f  t h e  s u b s e c t i o n  d o  

n o t  s u g g e s t  a d i f f e r e n t  r e s u l t .  B o t h  d e a l  w i t h  e x c e p t i o n s  

f o r  f a r m  v e h i c l e s  w h i c h  a r e  m o v e d  t e m p o r a r i l y  a l o n g  h i g h w a y s  

i n  t h e  c o u r s e  o f  f a r m i n g  o p e r a t i o n s .  T h e r e  i s  n o  d i s c u s s i o n

9. S e e  S t a t e ,  D e p t ,  o f  R e v e n u e  v.. D e b e n h a m  E l e c .

S u p p l y  C o . ,  6 1 2  P . 2 d  1 0 0 1 ,  1 0 0 2  ( A l a s k a  1 9 8 0 )  ( c i t a t i o n

o m i t t e d ) :  " U n l e s s  w o r d s  h a v e  a c q u i r e d  a p e c u l i a r  m e a n i n g ,  b y

v i r t u e  o f  s t a t u t o r y  d e f i n i t i o n  o r  j u d i c i a l  c o n s t r u c t i o n ,  ^

t h e y  a r e  t o  b e  c o n s t r u e d  i n  a c c o r d a n c e  w i t h  t h e i r  c o m m o n

u s a g e . "  T h e  d e f i n i t i o n  o f  " c r o s s "  w h e n  u s e d  as a v e r b  i s

’’t o  i n t e r s e c t  . . .  t o  e x t e n d  f r o m  o n e  e d g e  o r  c o r n e r  t o  t h e

o t h e r :  t r a v e r s e  . . .  t o  g o  f r o m  o n e  s i d e  t o  t h e  o p p o s i n g

s i d e  ( c r o s s  a s t r e e t )  . . . . t o  t r a n s f e r  (as f r o m  o n e  s i d e  t o

a n o t h e r ) .  . .." W e b s t e r ' s  T h i r d  N e w  I n t ' l  D i c t i o n a r y  5 4 0 - 4 1

( 1 9 6 3 ) .  I s s u e s  o f  t h e  d e f i n i t i o n  o f  t h e  w o r d  " c r o s s " ' h a v e

b e e n  a n n o t a t e d  a t  1 0 A  W e s t ,  W o r d s  a n d  P h r a s e s  2 2 8 - 3 0  ( 1 9 6 8 ) :

. " C r o s s  m e a n s  t o  p a s s  o r  e x t e n d  f r o m  o n e  s i d e  t o  t h e  o t h e r  

o f ,  a s  t o  c r o s s  a s t r e a m .  P e o p l e  v. H a w k i n s ,  1 2 4  P . 2 d  6 9 1 ,

6 9 2  ( ( C a l .  A p p .  1 9 4 2 ) ) .  T o  c r o s s  m e a n s  t o  p a s s  f r o m  s i d e  t o  

s i d e  o f .  . . . A t c h i s o n ,  T. &  S . F .  R y .  Co. v. K a n s a s  C i t y ,

M. &  O .  R y .  C o . ,  7 0  P. 9 3 9 ,  9 4 0  [(Kan.. 1 9 0 2 ) ] . "

10. A l l r e d  v. J. C. E n g l e m a n ,  I n c . ,  6 1  S . W . 2 d  7 5  

( T e x .  1 9 3 3 ) ;  A n n o t . , 9 1  A . L . R .  4 2 2  ( 1 9 3 4 ) .

1 0
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t h a t  t h e  m o b i l e  :h o m e  w a s  m o v e d  o n c e ,  f r o m  t h e  d e a l e r ' s  l o t  

t o  t h e  m o b i l e  h o m e  p a r k ,  b u t , d e n i e s  t h a t  i t  w a s  m o v e d  a g a i n .  

H e  c o n t e n d s  t h a t  t h e  c o u r t  i m p r o p e r l y  g r a n t e d  s u m m a r y  j u d g ­

m e n t  t o  t h e  b a n k  b e c a u s e  o f  t h i s  d i s p u t e  a s  t o  t h e  n u m b e r  o f  

t i m e s  t h e  m o b i l e  h o m e  w a s  m o v e d .

T h e  t r i a l  c o u r t ' s  d e c i s i o n  w a s  n o t  b a s e d  o n  t h e«
n u m b e r  o f  t i m e s  t h e  m o b i l e  h o m e  w a s  m o v e d .  I t  w a s  b a s e d  o n  

t h e  c o n c l u s i o n  t h a t  t h e  e x e m p t i o n  f o r  v e h i c l e s  w h i c h  " c r o s s  

t h e  h i g h w a y "  a p p l i e d  o n l y  t o  v e h i c l e s  w h i c h  c r o s s e d  f r o m  o n e  

s i d e  o f  t h e  r o a d  t o  t h e  o t h e r .  T h e r e f o r e ,  t h e r e  w a s  n o  

g e n u i n e  i s s u e  o f  f a c t  c o n c e r n i n g  t h e  n u m b e r ,  o f  t i m e s  t h e  

m o b i l e  h o m e  w a s  m o v e d .

T h e  t r i a l  c o u r t  r e a s o n a b l y  c o n c l u d e d  t h a t  t h e  

m o b i l e  h o m e  w a s  a v e h i c l e  s u b j e c t  t o  r e g i s t r a t i o n  u n d e r  t h e  

A l a s k a  M o t o r  V e h i c l e  A c t .  T h e r e f o r e ,  t h e  f i l i n g  a n d  n o t a ­

t i o n  o n  c e r t i f i c a t e  o f  t i t l e  p r o v i s i o n s  o f  t h e  a c t  w e r e  t h e
/

e x c l u s i v e  m e t h o d  o f  p e r f e c t i n g  a s e c u r i t y  i n t e r e s t  i n  t h e  

m o b i l e  h o m e .  N B A  f o l l o w e d  t h e s e  p r o c e d u r e s .  N e w e l l  d i d  

n o i  T h e  t r i a l  c o u r t  w a s  c o r r e c t  i n  g r a n t i n g  s u m m a r y  j u d g ­

m e n t  i n  f a v o r  o f  N B A .

T h e  j u d g m e n t  i s  A F F I R M E D .
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i n  e i t h e r  t h e  c a s e  o r  t h e  a n n o t a t i o n  o f  a n  e x e m p t i o n  s i m i l a r  

t o  t h e  o n e  i n  s u b s e c t i o n  (10- N o r  i s  t h e r e  a n e e d  t o  m a k e  

c o m p a r i s o n  o f  o r  d i s t i n c t i o n  b e t w e e n  c r o s s i n g  a n d  m o v i n g  

a l o n g  t h e  h i g h w a y .

T h e  t r i a l  c o u r t  c o n c l u d e d  t h a t  f o r m e r  A S  2 8 . 1 0 . -  

0 4 0 ( 1 )  d i d  n o t  e x e m p t  t h e  m o b i l e  h o m e  f r o m  r e g i s t r a t i o n .t
T h e  c o u r t ' s  o r d e r  t o  t h i s  e f f e c t  s t a t e d  i n  p a r t :

T h e  i s s u e  p r e s e n t e d  f o r  c o n s i d e r a t i o n  

i s  t h u s  a  p u r e l y  l e g a l  o n e .  D o e s  t h e  

p h r a s e  " c r o s s  t h e  h i g h w a y  f r o m  o n e  p r o ­

p e r t y  t o  a n o t h e r "  a p p l y  t o  a m o b i l e  h o m e  

p u r c h a s e d  f o r  u s e  - a s  a r e s i d e n c e  w i t h  

t h e  i n t e n t  t o  m a i n t a i n  i t  i n  a m o b i l e  

h o m e  p a r k  w h e r e  t h e  m o b i l e  h o m e  i s  

t r a n s p o r t e d  o n  t h e  h i g h w a y  f r o m  i t s  

p l a c e  o f  a c q u i s i t i o n  t o  o n e  m o b i l e  h o m e  

p a r k  a n d  t h e r e a f t e r  t o  a n o t h e r ?  D e f e n ­

d a n t  B a n k  s u g g e s t s  t h a t  t h e  e x e m p t i o n  i s  

l i m i t e d  t o  m o v e m e n t  o f  a t r a i l e r  f r o m  

o n e  p i e c e  c f  p r o p e r t y  a c r o s s  t h e  r o a d  t o  

a n o t h e r  a n d  d o e s  n o t  e x e m p t  v e h i c l e s  

t h a t  o n  r a r e  o c c a s i o n s  a r e  m o v e d  a l o n g  

t h e  h i g h w a y  f r o m  o n e  l o c a l e  t o  a n o t h e r .
/

T h e  c o u r t  c o n c l u d e d  t h a t  N B A ' s  i n t e r p r e t a t i o n  o f  t h e  e x e m p ­

t i o n  w a s  c o r r e c t ,  a n d  a w a r d e d  s u m m a r y  j u d g m e n t  i n  i t s  f a v o r .

N e w e l l  h a s  i n t e r p r e t e d  t h e  g u o t e d  l a n g u a g e  t o  m e a n

t h a t  t h e  t r i a l  c o u r t  b a s e d  i t s  d e c i s i o n  o n  t h e  a s s u m p t i o n11
t h a t  t h e  m o b i l e  h o m e  h a d  b e e n  m o v e d  t w i c e .  H e  c o n c e d e s

11. T h e  t r i a l  c o u r t  a p p a r e n t l y  c o n c l u d e d  t h a t  t h e  

m o b i l e  h o m e  h a d  b e e n  m o v e d  t w i c e  b e c a u s e  t h e  c e r t i f i c a t e  o f  

t i t l e  i s s u e d  t o  N e w e l l  l i s t e d  h i s  a d d r e s s  a s  4 1 1 0  D e B a r r  

R o a d ,  a n d  t h e  l o c a t i o n  o f  t h e  m o b i l e  h o m e  a t  t h e  t i m e  o f  

s a l e  t o  C h a r l t o n  w a s  s h o w n  a s  7 8 0 0  D e B a r r  R o a d .  N e w e l l  

c l a i m e d  t h a t  t h e  m o b i l e  h o m e  h a d  b e e n  m o v e d  f r o m  t h e  

d e a l e r ' s  t o  7 8 0 0  D e B a r r  R o a d ,  a n d  t h a t  4 1 1 0  D e B a r r  R o a d  w a s  

o n l y  h i s  m a i l i n g  a d d r e s s .
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* ' t h a t  t h e  m o b i l e  h o m e  m ^ v e d  o n c e ,  [from i£hej d e a l e r ' s  l o t

t o  t h e  m o b i l e  h o m e  p a r k ,  b u t ,  d e n i e s  t h a t  i t  w a s  m o v e d  a g a i n .

i V  -
H e  c o n t e n d s  t h a t  t h e  c o u r t  i m p r o p e r l y  g r a n t e d  s u m m a r y  j u d g ­

m e n t  t o  t h e  b a n k  b e c a u s e  o f  t h i s  d i s p u t e  a s  t o  t h e  n u m b e r  o f

t i m e s  t h e  m o b i l e  h o m e  w a s  m o v e d .
■ *

. T h e  t r i a l  c o u r t ' s  d e c i s i o n  w a s  n o t  b a s e d  o n  t h e  
. « 

n u m b e r  o f  t i m e s  t h e  m o b i l e  h e m e  w a s  m o v e d .  I t  w a s  b a s e d  o n

t h e  c o n c l u s i o n  t h a t  t h e  e x e m p t i o n  f o r  v e h i c l e s  w h i c h  " c r o s sJ
t h e  h i g h w a y "  a p p l i e d  o n l y  t o  v e h i c l e s  w h i c h  c r o s s e d  f r o m  o n e  

s i d e  o f  t h e  r o a d  t o  t h e  o t h e r .  T h e r e f o r e ,  t h e r e  w a s  n o  

g e n u i n e  i s s u e  o f  f a c t  c o n c e r n i n g  t h e  n u m b e r ,  o f  t i m e s  t h e  

m o b i l e  h o m e  w a s  m o v e d .

T h e  t r i a l  c o u r t  r e a s o n a b l y  c o n c l u d e d  t h a t  t h e  

m o b i l e  h o m e  w a s  a v e h i c l e  s u b j e c t  t o  r e g i s t r a t i o n  u n d e r  t h e

A l a s k a  M o t o r  V e h i c l e  A c t .  T h e r e f o r e ,  t h e  f i l i n g  a n d  n o t a -
/ **

t i o n  o n  c e r t i f i c a t e  o f  t i t l e  p r o v i s i o n s  o f  t h e  a c t  w e r e  t h e

/

e x c l u s i v e  m e t h o d  o f  p e r f e c t i n g  a s e c u r i t y  i n t e r e s t  i n  t h e  

m o b i l e  h o m e .  N B A  f o l l o w e d  t h e s e  p r o c e d u r e s .  N e w e l l  d i d  

n o t .  T h e  t r i a l  c o u r t  w a s  c o r r e c t  i n  g r a n t i n g  s u m m a r y  j u d g ­

m e n t  i n  f a v o r  o f  N B A .

T h e  j u d g m e n t  i s  A F F I R M E D .
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