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incrci; is reduced by an amount equal to the value of that contract. At
the heart of the success of our national economy is the protection of
free trade between the states. The removal of virtually all interstate
trade barriers in the private sector has allowed greater efficiency and
productivity through specialization, raising the standard of living for
the nation as a whole. In the public sector, on the other hand, prefer-
ence laws force a reduction in the (low of interstate commerce. A' <
result, the cost to taxpayers of a given level of governmental goods
and services is coirc.sponclini»ly increased.1

Any preference which gives in-statc bidders an affirmative advan-
tage operates essentially as a tariff on out-of-state goods in the public
sector market. The :.. of a percentage preference would be the
amount of the tariff. Similarly, an absolute preference is the func-
tional equivalent of an embargo on foreign goods. Tic bid prefer-
ences arc rarely used in contract awards, but widespread enaction of
tie bid preference laws may indicate a substantial total impact on
commerce. Although the impact on interstate commerce will vary
depending on the degree of potential competition from businesses in
surrounding states, the impact will be more severe when a stronger
preference is in effect. ,

In 1976, state and local spending was $216.2 billion,3 and pur-
chases alone amounted to $102 billion.33 With statutes or practices in
evrry state overtly intended to prefer residents for much of that public
spending, the overall impact on interstate commerce is surely sub-
stantial.3l Preference practices may be more prevalent on the local

31. Although no actual charge is made on goods from other stairs, the non-
resident business must \minimi residents In mure than the amount of the
preference before it will ire awarded the contract. The competitive disad-
vantage is identical whether a tariif or a preference is imposed, since certain
categories of resident businesses are "proteeted" at the expense of nmi-icsldrnls.

32. Dki'ahtmknt or Commehoe, Hciuiao or Economic Anai.vsis, 57 Sunvrv
or CuuitKNT Husiness No. O (Sept. 1977).

33. hi.

34. Although it is difficult if not Impossible to precisely calculate to wilial
extent interstate commerce would he increased if such liade harriers In govern-
mental procurement were eliminated, .'lIre ir omit is riwly at least several billion
dollars per ve.rr. In a closely related area, it Iras been estimated that lIn- federal
government's |roliey of procuring from domestic firms (the "Huy American'
policy) [I'-dincil cxpcclerl imports in tin* politic sector In KO-K57.  Ltivingcr.
Discrimination in (oreernnient I'rncurcincnt of /'irrwgn Contis in tin' 1'S. mill
Western Knro/ie. 42 S. Econ. J. 451 (1970). Although most in-slate preferences
are not as strong «m the 507- preference reportedly imposed by the Department
of Defense during this period, there is normally far more trade In-tween stales
than there is with other counttics. The burden on commerce Is diminished to
the extent that public officials, particularly at the local level, may he unaware
of statutory requirements; Iml misunderstanding may also result in ovcrapplica-
tion of the preference. See I). Mince, Effect of lam- on Cointv and Mu-
NiciCAt. Em-csditfiihs 1) (1975). Criminal penalties for an iufiaxtinn proh.ihh
encourage htoadcr interpretations, especially when the preference laws are am-
biguous in the (irst place. A majority of tin' states provide criminal penalties for



1978] IN-STATE CONTRACT PREFERENCES 211

level than on the state level/11 adding further to the impact on inter-
state commerce.

The impact of in-state preferences may also be manifested iin subtle
ways. A strong policy of favoring local bidders could encourage a
procurement olfici: 1 to reject all bids when an outsider submits the
lowest one.8" If tin contract is rebid, a nonresident may simply be-
come discouraged and withdraw from the competition The frustra-
tion of competing against residents who are protected by am in-state
preference practice will cause some contractors to stop bidding entirely
lor contracts in that stale. In addition, a combination of such factors
might induce the procurement official to be less aggressive in soliciting
hills from out-of-state. Thus, the total impact on commerce may be
far greater than statutory provisions would indicate.

Finally, preference laws may generate animosity between states
that extends beyond public procurement. The commercial feud
between the states is even older than the union/17 and preference laws
may only be another battle in that war. Reciprocal preferences arc
an overt form of counterattack.

Costs and Benefits to Individual States

Despite widespread disparagement by purchasing organizations
and others/"* there are many supporters of preference laws, often

procurement uliiciuls who do not honor loon! preference statutes. E.g., Ana.
Itiv. Siat. $ 34-210 (1974);Auk. Seat. Ann. $ 14-025 (1963).

'35 Sec Mchler, The Economics of Trtnla Harriers, 16 Ind. L.][. 127, 140
{1949); Council or Statk Governments, Statf. and Local Coveunment I*un-
mvim: 20 (1974).

'Hi. Most states give purchasing oilu 'als dlserctiouary power to reject all bids,
iti'ii (or reasons such as "when in llu- best interests of tko state,” which makes
Ihit diseietion virtually unliinitod. E.g., La. Rev. Stat. Ann. § 38:2255 (West
I'ihSI; Vi, Stat. Ann. lit. 29, § (103 (1070). The iracticc can ensily be
rwiei«'<l in a manlier which will cllcctivcly exclude nun-local suppliers. Cf.
fini Com; Ann. $ 03-2-50(1053) (residents arc givena second opportune v
lo mnlciliid non-residents in certain circumstances).

i7. It is widely agreed that one ot (lie principle failures of the Articles of
Cniilcdrrutioii was the absence of a prohibition on tariffs and other harricts to
liole between the states. See C. Heard, Eorty-Eigbt Sovereigns, reprinted (u J.
Johnson, Imimstati; Tiiade Raiuueils 178-80 (1940).

tS. See Council oe Stati: Govuunmknts, State and Local l'uiutiasinc 0.4

1975); linde, Constitutional Higbls in tlic Public Sector: Justice Douglas on
Lifiti/ m the Well r(- State, 40 Wasii. L. Rev. 10, 49-67 (1905); Comment,
Competitive lhili/lng mi Public Works in Wyoming: Determinattaiis of Hcspone
ability unit Preference. 1l Land a Wateii 1. Rev. 2-13 (1976); Continent, Home-
Suite Prcfeicuccii In Public Contracting: A Study in Economic HalLanlzatiim, 58
litni I, Itiv. S7(i (1973j. A largo number of preference laws and related trade
b.iiticrs were enaeleil during the depression, and a Hurry of criticism was gen-
jated in the late thirties and early forties. Sen Council oe State Covr.ns'-
uivis, Thaoi: ltaaiuiais Among tiii; States; liuiceehings of the National
Cunit ium .i: on Inteiistaie Ti.ahe li.nmirais (1939); J. Johnson, Intehstati:
'INIMIL 1IsUltlls (1910); M. Mel.DEIl, STATE AND I.OCAI. liAHUIEIIS TO IntEIISTATK

I
»
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among business and labor organizations in individual state.s.w It could
be conceded that purchasing costs will he increased, but argued that
procurement officials take too narrow a view of the role played by
preference laws. As with many types of special preferences*" other
socio-economic goals are sought through such laws.

Older cases sometimes stated that public purchases involved the
expenditure of funds specially entrusted by the tax .vers to procure-
ment officials.4l As such, there was a dultj to spend the funds inside
the state. This theory was based upon the questionable assumption
that people of the state were benefited when purchases were made
from residents. Although the assertion may have merit in terms of
federalism, it says nothing about the actual benefits flowing from a
policy of in-statc preference.

With spurious justifications set aside, it is clear that the primary
purpose of preference laws is to protect local public contractors.f2 It
is Iclt that spending tax revenues within the state will promote new
.industry, reduce unemployment, and eventually increase the tax base
of the state. In addition, profits made on the transaction by local
businesses will he taxed hy the state, thus "offsetting” the higher pur-

Co.MMKiin: in tiie United States (1037). Trade publication: .miformly con-
demn such laws. E.g., It. Eoiiiies, Goveiinmkntal Puiichasing 178-SO (1929);
G. Jennings, State Puiiciiaking 9(3-7 (1969); National Association of State
Puiichasing O fficials, Commmtkk on Gomimittion in Goveiinmentai. Pun-
chasing, In-State l'iiefeiiences in Pcm.ic Pitk hasing 1 (1970); “A policy of
in-state preference in public purchasing is a tiad policy, a shortsighted policy,
and worse, bail governmental purchasing." The Council of Slate Governments
and The National Association of Stale Purchasing OHicials have been strongly
and actively npjmscd to preference laws for many years. They have recently
been joined by the National Governors Conference through a policy statcmei‘
denouncing preference laws as anticompetitive and inefficient. N.G.C. Policv
Positions *( PJi'fi-'Vi ).

39. In National Oil and Supply Co. Inc. v, Gray, Civ. No. F.S.-76-75-C
(\V. 1). Ark., filed May 3. 1975)(voluntarily dismissed in 1977 after statutory
change), the Arkansas live percent preference was to have been constitutionally
challenged. The Arkansas Chapter of Associal | General Contractors of America,
Inc. successfully Intervened as a defendant on April 5, 1977. Labor and man-
agement testimony generally favored proposals to strengthen the federal counter-
part to preference laws, the "Huy Amerieau Act,” 41 U.S.G. $ 19a (1970).
Prapasca Amendments to the I-etb ill "/In#/ American Art:" Hearings on Il. /{
132S.1 ami Belated Hills lie/ore Ihr Sub'vni. on Public Buildings and ('.rounds of
the llouse Comm, on Public Works, 02d Gong., 2d Sess. (1972).

It). I'roeiireinent prefeienees esist in many states for small or minority owned
businesses, tlie liainlieapperl, ami lor prison-made Foods., For a partial collection
ol such laws, see National Si iin<sntivi: ilomsiitiei: on Kociu-Fcn.NoMic Poli-
cies or mi. CotmniNATiING Ciimmiiti:e on a Model Piuiguiiemest Cook of the
Ame.iiican Had Association, Motn:i. Piioci'uf.ment Code Socio-Kconomig Piio-
visions Index (1977).

41. People v. Crane, 214 N.Y. 154, 198 N.H. -127 (per Justice Cardoz.0), ail'd.
239 U.S. 195 (1915); Atkin v. Kansas, 191 U.S. 297, 222-23 (190J).

42. Oilier justifications cited for preference laws arc better service or a higher
level of responsibility from local businesses. Those factors are indeed important
for some contracts, Imt they can be required in bid specification and applied in
a mill-discriminatory manner in such cases.

mny iy im milium
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chasing cost. Wages paid to resident workers ' 0 be taxed and
spent in the state, generating even more tax revcm md further

cncomaging the local economy.43 Such arguments are vci appealing
on a superficfil level, hut the complexities of economic theory and the
realities of unemployment mandate a closer examination.

As noted previously, in-state preference laws have economic and
competitive effects almost identical to tariffs. Also, trade between
the states is similar in many respects to trade among nations. Thus,
the well-developed economic theory of tariffs is helpful in evaluating
the effectiveness Hl of preference laws. Although protectionism con-
tinues to have its vocal supporters, economists arc virtually unanimous
in advocating free trade, except in certain very narrow circumstances.4
At the heart of their conviction is the theory of comparative advan-
tage.40

The theory of comparative advantage begins with the rather obvi-
ous assertion that the welfare of every state will increase if it specializes

*13 At the federal level, it was estimated that each dollar of domestic federal
expenditures would yield thirty-six cents in taxes from that transaction alone.
Proposed Amendments to the Federal "Buy American Act:" Hearings on Il.It
12 N3 and Belated Bills Before the Subcomm. on Public Buildings and Grounds
of the House Comm, on Public Works, 92d Cong., 2d Scss. 22-24 (1972). Ac-
cording to this analysis, cvicn more tax revenue would he generated through
indirect suppliers and their employees and shareholders. Thu intuitive appeal to
this line ol reasoning is summed up hy a statement sometimes attributed to
Ahraham Lincoln: "1 don’t know much about the tariff. But | do know that
when 1 buy a coat from England, | have the coat and England has the money.
But when 1 buy a coat in America, 1 have the coal and America has the
money.” Sec P. Samuelson, Economics 694 (10th cd. 1977).

44. In this section "effectiveness" refers only to the economic advantage to
a single stale. The Nation its a whole would clearly lie better off if such practices
did uni exist. See text accompanying notes 30-34 supra.

45. See e.g., the strong ass lion in P. Ei.lsxvohtu, Tiii: Intirinationai.
Economy 219 (3d ed. 1961):

The rase far free trade has never been successfully refuted, nor cocn

bus an intellectually acceptable argument for long-run, enduring protec-

tion, based on economic considerations, ever been devised, though much

ingenuity lias gone into the attempt. The arguments for protection
that do have validity, are either short-run or noneconomic in character,

in require the realization of very special conditions. Yet most of the

arguments advanced by protectionists are unqualified, asserted with great

conviction, and xvliat is more important, are widely believed. (Emphasis
supplied.)
Sit also P. Samuelson, Economics 679-80 (10th id. 1977); It. Wyksiha, In-
TiiimucToitv Economics 653-57 (1971).

Iti. The theory was originally slated in 1770 by Adam Smith in It Tiif.
Wealth or Nations 29-00 (19 19 reprint hy Oxford University Press). It lias
In-eu iclined and expanded up'n hy David Itlcmdo, Piuncum.es or Political
Economy (3d ed. 1821); John Stuait Mill, Piiincii'l.es or Political Economy,
linol. I, (Hi. XVIIl (ISIS); and countless economists since their time.

Il is not entirely clear how fully the theory of comparative advantage applies
in Irade between the stales. Early formulations of the theory assumed there
would be many barriers its .'be How of resources and labor among nations, but
verv lew within individual countries. Hot there are at least some trade barriers
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in tlio production of goods which it can produce more efficiently than
others. If Michigan is "best" at production of automobiles and Cali-
fornia "best” at the production of wine, the consumers of each state
arc better oil if there is free trade in those commodities. Barriers will
only increase prices of the goods.

The more significant aspect of comparative advantage is less obvi-
ous. The theory also demonstrates that even if a state is inefficient in
the production of two commodities relative to another state, trade
will still occur, and benefits will be derived for each, if each state
produces the goods which it is best at producing. Bccausc'otbcr states
would have to sacrifice output of their most efficient products to com-
pete with that state, it is said to enjoy a “comparative advantage" over
the other states.47 This point is illustrated by positing a man who is the
best lawyer and the best typist in town.48 If lie can charge clients more
for his legal work than for his typing, this hypothetical worker can
make the most money by spending all his time practicing law, and by
hiring someone else to do his typing. In much the same way, trade
will occur between states in situations where production costs for any
particular traded good would be lower in a single state, but where it
is unable to produce enough of the commodity to supply the entire
nation.

Although there is room for some doubt,40 the theory of compara-
tive advantage indicates that preference laws benefit in-state public
contractors only at the expense of taxpayers and other businesses.
Such laws probably do little to help un!mvpTo™~eiiTt,5irancl it lias been

within the United States, such as transportation costs and restrictive local regu-
lations. Thus, economists agree tliat the theory of comparative advantage applies
to trade between the states. Sec L. Li.oyd, Tariffs: Tiie Case rou Photection
73 (1975); Il. Nouiisk, Regional Economics 155-GO, 220-30 (1908); Il. Sieheut,
Regional Economic C.noWTH: Tiieoiiv ano Policy 8-1-91 (1909).

¢17. See I'. Ei.lmvoiitii, Tin: Inteiinationm. Economy 59-102 (3d cd. 196-1).

¢18 1* Samuelson, Economics 009 (10th ci\ 1977).

*19 As with all theories, the conclusions of i\ moinic theories which advocate
free trade are virtually unassailable if their initia. assumptions are a reasonable
reflection of reality. I'nndnmental to the theory of comparative advantage is
the assumption of full emplovineut. It is assumed that some workers will be
displaced hy imports in the feast efficient industries, but that they will he ab-
sorbed into the state's economy as it expands to accommodate the increased
demand for good, which oilier states no longer have the capacity to produce.
Economists emphasize that there should lie no uneiuploymeii’, and that today’s
experience is only a temporary phenomenon. Moreover, it is argued that far
more effective and efficient ways exist to deal with unemployment, such as
creating jobs through direct programs and improving fiscal and monetary policies.
Also, preference laws apply only to a limited sector of the economy, one which
may very well not need the special encouragement. See 1* Steiin, Tiii: Rape 0k
the Taxpavkii 200-227 (1973).

50. The overall economy would he hotter ofT i( resources were encouraged
to How to the most effieic, t uses, rather than as a subsidy to relatively inefficient
producers. The argument against using preferences to reduce unemployment was
summarized by the United States-Japan Trade Council:
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found that the income of in-state businesses overall may actually be
reduced.™ Thus, the purported economic advantage to a state from
preference laws is at best minimal.

There are also several direct and indirect costs associated with
preference practices. The major effect of such laws is to increase the
cost of government. Indeed, an obvious cost is any amount which
must he paid in excess of the lowest hid from non-residents. Many
experts feel that prices for public contracts generally rise in the amount
of any percentage preference?7 Jvcgardicss of the total costs, the net
infect is to distribute extra tax dollars to public contractors at tlie
expense of taxpayers generally—both consumers and other businesses.
Any tariff operates as a subsidy for particular industries; and there
may be no reason why those who sell their goods and services to the
government need or deserve special treatment. In this sense prefer-
ence laws arc similar to a tax reduction enjoyed by only a limited
group of businesses.

At belt, Huy National policies oiler only minimal short-term assistance,
and do little to overcome the more fundamental causes of trado im-
balance. bather than subsidize inefficiency, government ought to attack
it at its roots. Hutting the tax dollars lost by Huy American policies
into basic research and development, techrologlcaf advancement, and
worker retraining would help to strengthen the fundamental competitive
advantage of U.S. domestic industries. When that advantage is ag-
gressively exploited in the competitive market place the long range
benefits in terms of industrial expansion, more jobs, and increased tax
revenues will he far greater than any short term henclils to he gained
rotecting domestic industries.
1r0uoscc§JAmendments to the Federal "llutj Amcrcan Act": Hearings on Il. H.
13283 and Helmed Hills lle/orc the Suhcomm. jii Public Buildings and Grounds
of the llouse Comm, on Public Works, 92d Cong., 2d Scss. OS (1072).
e 51. llichanlson, The Subsidy Assets of a "lluy American" Policy In Govern-
ment Purclias ng, in Joint Economic Commirn:r: ok tiie Con'giiess ok the
Unites Statis, A Compendium ok Hapius, Haiit 2, Inteiinational Suusinu:s
270 (1075):
Hvganlless of the goal of "Huy American" policy, however, and regard-
less of whether the policy takes the form of "price favoritism" or 'gen-
eral favoritism," the central conclusion of the analysis of this study is
that the policy is always in part self-defeating and may under some
circumstances lie perverse in its effects.

In fact, the possibility that "Buy American" policy actually reduces tlin

income of domestic producers is shown to exist.
The primary reason for such i surprising result is that the protection of a prcfcr-
viiic law may raise dnim-sik prices in private markets as 'veil as in the public
sector. Out-of-state prices eo. Id then he forced down to compete in t!”' public
sector. As a lesult, private pmchasers nay liny the less expensive imp rts, olf-
sclting or * -ml negating any reduction in imports from governmental purchases.
See id. at 220-230, Ironically, the laws will increase interstate commerce to
the extent that this elfect occurs.

52. See NAM'O (lommitit i: ttx (Nimpk.tiiiun in Clovkiinmi-.nt.m. Huiiciias-
isi.. In-Stole Pie/eraire in Public Purchasing (I)fi">). In this respect, preference
laws have the same elleel as taiilfs, which clearly lead to higher prices. See H.
Hi.t.swonm. Tiii: Inteiinationai. Kconomv 215-19 (3d cd. 1904).

gf

tm.
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There are other adverse elfects ot preference laws which may be
less obvious, but which may be equally significant. As an artificial
incentive in the normal market mechanism, a preference law may
encourage or force a business to establish two facilities when it nor-
mally would have had only one. Not only will there be additional
construction and set up costs, but ' single plant would probably
have been more efficient overall.51 The ext; i costs of this inefficiency
from two plants will often be passed on to the taxpayers.

In-state preferences also may indirectly produce anticompetitive
practices such as bid-rigt»ing and other forms of collusion, because
the laws function essentially as a barrier to entry into the market
placell and will reduce the pool of bidders in other ways,53 a smaller
number of firms will be competing for public contracts. The smaller
the number of competitors, the more likely they wall engage in col-
lusive or oligopolistic behavior.5' Indeed, laws which require services,
such as public printing, to be performed in a particular county may
lead to a single source of supply not unlike a "natural monopoly.” &

Finally, even the superficially apparent benefits from preference
laws will be negated to the extent that surrounding states engage in
similar practices. Neighboring jurisdictions have a strong tendency to
enact percentage preference laws.58

Tiif. Constitutionamty of In-Statk Pheffuencf. Laws
Tltc Commerce Clouse

In-state preference laws may be unconstitutional as unreasonable
burdens on interstale commerce. As discussed above,50 preference
laws have a significant adverse impact on interstale commerce. Their
economic elleet *s the same as a tarilf, and the commerce clause@®

53. This assume* that tin; business e"emid he more likely to operate at n
level which mliiimiy.es its costs if it Is subject to fewer external east hanricrs,
such as loeal preference practices.

5'l. Since imt-of-state bidders are often excluded entirely or forced to cut
costs in order to compete, preference laws are annlagnus to many traditional
h.uriets to entry. The effect Is anticompetitive almost by definition.

‘m. See text accompanying notes 30-38 supra.

>(@i. See Mel.aeh an, Mourpohj uni/ Collusion in I'nlilic Vrornrr.menl: A Surrey
17 IUrrnl American "ypcricucc, 8 Amituust L. ami Iscon. Ukv. fi*). 785) (I1)"(i).

57. "Nali i.d" mon.ipulics exist where production costs or distribution mecha-
nisms create a natural tendency toward a single supplier Classic examples are
public utilities, Strong local proemeiuent p.eferoiices may iirlificitillij alter the
public sector market lo a point where only a single firm will be reasonably
capable of supplying certain goods or services.

58. IVvcrutnge niclcrftice laws exist in many of tire western slates: Alaska,
Arizona, Hawaii, Idaho, Montana, Nexv Mexico, and Wyoming. The percentage
preferences awarded hy Arkansas and Louisiana are offset hy each other as
well as hy the reciprocal provisions in Mississippi and Oklal Jina. See notes 2
and 17 supra.

59. See text accompanying notes 31-39 supra.

00. US. Const, art. I, $8, cl. 3.
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was intended tn mitigate if not eliminate Mich burdens on interstate
commerce/'l An anomaly in commerce clause doctrine, however,
has generally protected in-state preference laws from successful con-
stitutional attack.

Although commerce clause cases arc not always free from incon-
sistency in their language, several well-accepted general principles
have emerged. It is unquestioned that state laws can he invalidated
under the commerce clause even absent conlliet with congressional
action.”* State laws which overtly discriminate against business from
other states are normally held invalid regardless of the state interest
being protected. In strih'ag down a New Verb law designed to pro-
tect in-state dairy farmers, Justice Cardozo wrote for a unanimous
Court:

Such a power, if exerted, will set a harrier to traffic between one
state and another as elfectivs as if customs duties, equal to the
price differential, had been laid upon the thing being transported.
. . . (tlImposts and duties upon interstate commerce are placed
beyond the power of a stab-, without the mention of an exception
by the provision committing commerce ol that order to the power
of the l'ungicsx. . [I]f New York in order to promote the
economic welfare of her farmers, may guard them against com-
petition with cheaper prices ol Vermont, the door has been opened
to rivalries and reprisals dial were meant to be averted by
subjecting commerce between the states to the power of the
nation, . . .

Let such an exception lie admitted, and all that a state will
have to do in times <l stress and strain is to say that its farmers
and merchants and woikmen must he protected against com-
petition fiom without, lest they go upon the poor relief list:: or
perish altogether. To give enhance to that excuse would be to
invite a speedy end ol our national solidarity. The Constitution
was framed under the dominion ol a political philosophy less
parochial in rewuge. It was framed upon the theory that the
peoples of the several states must sink or swim together, and that
in the long rim prosperity and salvation are in union and not
division."*

(it. Sir 1. V. Hood \ Sons, toe. v. DiiMnml. 311 U.S. 525, 533-35 (10-10);
mc asso (alibiin® v. Ogden, 22 1S. () Wheat) | (1.323); I\ I-iianki uimor,
Tut: Commi.ici Cimm: Usur.u M.mishaii, Tania and Waitk 1-50 (1D37).
As Madison wrote:

The piadice ol many stales in restricting the eoiinucrciul intercourse

with oilier slates and pulling their jimdnclions and niuinifaetmes on

lIn- same looting witli those of foteign nations, though not contrary In

tin- I'ydrial Articles, is certainly adverse In the sjiiril of (lie union, and

lends In In-get retaliating regulations, not less expensive and vevaeious

In ihcuiM'hvs than tin \ aie destructive of llie general harmony.

Letter bs James M.ilimiu t17.37) (urging that a constitutional convention he
iall. il), rrpriii/i'i/ in Italic, Inh islnir Triiilr /hon'i-rv. Mi Inii, 1.J 121 (1910).

(i2 limit \. Washington Stale Apple Adsrrlising (amuii‘n.. 132 U.S. 333
11977); l'ike s Hmee Chmeli, Inc., 397 U.S. 137 (1970).

03 Itdibsin v. (; \ F. Seelig. Inc.. 291 U.S. 511. 521-2.3 (193.3)
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Many such discriminatory laws were' enacted during the* depression,
but the commerce clause was repeatedly used to protect free trade
between the states/™

Most of the diversity in the commerce clause cases arises where
a stale is pursuing a legitimate interest in a manner which affect<
businesses from other states and impedes the flow of interstate com-
merce. Such burdens might be upheld if they are found to be in-
directlif insignificant, not undue/1 or otherwise non-discriminatory/7
Recently the Court has overtly rccogmm/| that a balancing approach
is being used in such cases/™ The strength of the state interest is
weighed against the burden on interstate commerce* and an inquiry
is made into less burdensome alternative methods of achieving the
desired end.

Numerous state courts have declined to follow the normal com-
merce clause analysis. There were a large number of unsuccessful
challenges to in-stale preference laws in the early part of this cc”-
tun-/"1 Almost without exception,7' the laws were uphold. Alf'aougIT
the early rationales varied somewhat, the predominant view was vbat
individual states should be free to spend their tax dollars in any man-
ner, without constitutional interference/' At that time state expendi-
tures were relatively small/- there was less industrial specialization,
and transportation between states was more difficult. Thus, the
impact on interstate commerce was minimal.

01 E.g., Edwards v. California, 314 U.S. 1(H) (1011); llcsl and Co. v. Max-
well, 111 U.S. -151 (1010); Illalc v. Himco Trading Inc., 300 U.S. 3”5 (1930).

05. Field v. lladier Asphalt Paving Co., 194 U.S. 018 (1904); Atkin .
Kansas, IlIl U.S. 207 (1003).

(Hi. Sec Pike v. ll-iicc Clmrcli. Inc., 397 U.S. 137 (1970); Il. I'' Hood A
Suns v. DuMnml. 330 U.S. 525 (1919).

07. Huron Portland Cement Co. v, Detroit, 302 U.S. -1-10 (1900).

03. Hunt v. Washington Stair? Apple Advertising Comm’n., 132 U.S 333

11977); Pike V. llnur Church, Inc., 397 U.S. 137 (1970).

09. Denver v. linssie, S3 Colo. 329. 20(1 P. 211 (1928); In rc Crcimnlll, 20
Idaho 7.32, 119 P. 298 (1911); State ev re/. Collins v. Sonatohia Ilinnk Hook
and Slatiooarv Co., 115 Miss. 251, 70 So. 258 (1917). Allen v. Lapsap, 188 Mo.
092, 87 SAW 920 (1905); Past he v. Sooth St. Joseph Town-Site Co.. 190 SAV
30 (Mo. App. 1910). lleisey v. Nelson. 17 Mont. 132, 131 P. .30 (1913).

70. A rare exception was People rv rrl. Treat v. Color, UiO N.Y. 111 59
iN'K. 770 (1901 ), where a statute requiring all stone purchased hy New York
to lie workrtl iti the stale was held invalid as a violation of the commerce clause
Unfortuuately, "he limit's language was overluoad, and there was little sound
analysis ol the comment- problem. Heeause of language in Atkin v. Kansas, I!ll
U.S. 207 t 1903), which was also probably overhroail, Colrr has not been fol-
lowed. See People v. Crane, 211 N.Y 151, 108 N.K. 127 (1915), ti/fiil. 230
U.S. 195 (1915).

71. See Tribune Piloting ami lliodiiig Co. v. Haines, 7 N.D. 591, j)7, 75
NAV. 901, 900 (1898).

72. In 1902, state and local governments spent only Sl.I billion, and ball of
that sum was for personal services. Di:i'autmext or Comsirnor, lluiwau or
mi: Ck.ssi s, 2 llishirirnl StntixHrx »/ llir Uniln! Stairs 1127 (1975). Tin-
total bad risen to $28 billion hy 1950, id, but is currently in excess of $217
billion per year. See note .32 supra.
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Early decisions justified a departure from established commerce
clause doctrine by distinguishing between "governmental” and "pro-
prietary" powers of government.13 Governmental functions were
those in traditional areas of government, such as police and fire pro-
tection, and the regulation of private business. On the other hand,
proprietary functions were similar to the actions of individuals or
businesses, such as hiring or filing employees, and entering into
contracts. This distinction had been a fiction of limited usefulness in
the areas of sovereign immunity from tort liability"1land the power
to make long-term contracts/™ The doctrine has nevertheless con-
tinued to serve as a shield for in-state preference laws.71 Early cases
used unpersuasive reasoning in asserting that such state action was
immune from constitutional scrutiny altogether, but they were often
cited by subsequent courts without discussion.77 The few discussions
that were made simply relied on the proprietary function rationale.
Subsequent cases clearly demonstrate that proprietary functions of
government are state action and thus subject to the same constitu-
tional limitations as other functions.7® The proper question should
have been whether the burden on commerce imposed bv preference
laws was of such a nature or degree to constitute a commerce clause
violation.

The line of authority upholding preference laws was broken in
Garden Stale Dailies of Vineland, Inc. c. Sills.1¥ The case involved a
New Jersey statute which required businesses selling milk to any state
agency to certify that (1) it had purchased from New Jersey sup-
pliers in the prior year at least the amount of milk to be supplied
under the contract, and that (2) it would purchase at least that
amount in the next year, in its initial opinion, the New Jersey
Supreme Court acknowledged the line of cases virtually immunizing
public contracting from constitutional scrutiny, but it recognized an
inconsistency with more recent Supreme Court pronouncements on

73. fc'.g, Tribune Printing ami HImliiij" Co. v. "tallies, 7 N.U. 591, 75 NAV.
004 <1808).

73. Hailey v. Mayor of New York, 3 Hill 531 (N.Y. t842); llodgiis v. Hay
Cat), I15(i Midi. 087, 121 NAV. 271 (1000). Although the distinction is still
followed in some jurisdictions, it has been sharply criticized l;y scholars. See
\V. I'missi ii. JtwniiooK or mi: Law of Toms, $ 131 at 970-83 (4th ed.1971).

75. City of Illi*h Point v. Duke PowerCo., 120 N\2d Sflfl (4th Cir.
PJIT1).

_7%i. See American Yearbook Co. v. Askew, 33!) I'. Supp. 710 (M.D. Fin.),
nfil mem., 400 U.S. 001 (1072), City of Phoenix v. Soper. Ct.,, L'9 Ariz. 533,
514 P.2d 154 (1073); Selucy v. Allison Steel Mf~. Co.. 75 Ariz. 2S2, 255 P.2d

@l (1052).

77. llerse> \. .Wilson, 47 Mont, 132, 13! P. .30 (101.3).

78. See. e.g.. Final v. lhine> -127 U.S. 347 (1070), Sogaimaii v Dongall,
113 U.S. (131 (1073).

70. 40 N.J. 340. 217 A.2d 120 (1000), on n'numtl, 08 N.J. Super. 100, 230
V2d 170 (1007), tee'll, 53 N.J. 71, 248 A,2d 427 (1008).
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the conmit-rco clause."" Although many recent Supreme Court cases
would indicate per sc invalidity for such an overt discrimination/1
the court held that federalism considerations mandated greater dis-
cretion for states in their internal operations. Thus, it held that in-
state preferencesshould he judged hy a reasonableness rtaudard
rather than a per se rule ol invalidity; the inquiry in such eases would
he whether the burden was "undue" or unreason;** 0.*1®

Under the Sills standard, statutes which only invenvd minor inter*
ferencc with commerce, such as tie hid preferences, would he upheld.
At the same time, percentage preferences probably woe' lie .invalid
because of their larger direct and indirect hardens on in tate com- .
merce. Absolute preferences surely would be declared mvalid as a
prohibition of trade between slates. Reciprocal preference laws would
present ilv* ®*C.c difficult question. They arc probably invoked less
often than percentage or absolute preferences, and arc somewhat
justifiable as a form of self-defense against unconstitutional laws of
other states. Because they present the same type of burden 0l com-
merce as percentage preferences, however, they are probably constitu-
tionally invalid.8l

80. *10 N.J. at 358, 217 A.2tl at 130.

81. E.g., Baldwin v. C.A.F. Seclig, Inc, 291 U.S. 511 (1935); Dean Milk
Co. v. Citv of Madison, 310 U.S. 319 (1951); Polar lee Cream and Creamery
Co, v. Andrews, 375 U.S. 301 (1901); See also, U. P. llood and Sons, Inc. v.
DuMond, 330 U.S. 525 (1949):

Our system, fostered I»v tlu* Commerce Clause, is that every farmer
and every craftsman shall lie encouraged to produce hy the certainty
that lie svill have free access to every market in (lie Nation, that no
home embargoes will withhold his exports, and no foreign state will hy
customs duties or regulations exclude them. Likewise, every consumer
may look to the free competition from every producing area in the
Nation to protect him from exploitation by any. Such was the vision

of the Founders, such lias been the doctrine of this Court which has

given it reality.
11 at 52(=

82. The statute involved in Sitf.t was not a typical in-state preference as the
term has liven used in this Comment. Its elleet, however, was to force in-state
production at the expeuiri of producers and distributors from other states, which
is almost identical to the tilfeot of preference laws,

St On remand, the 's.iperior Court found that it was unreasonable to require
suppliers to puichase U ,ik from residents in the prior year, but the requirement
that a similar amount lie purchased in the coming yearwas upheld. The finding
was bused on an apparently careful analysis of the New Jersey lloiil...ilkmarket.
PS N.J. Super. 1(29 Il t-15, 23(( A.2d'l7(i, 179-80 (11)07)! The New Jersey
Supreme Corot reversed and remanded again, indicating that some additional
evidence may establish "significant discouragements of free bidding and addiliniml
burdens on interstate commerce." 53 N.J. 71. 7%1, 248 A.2d *127. 429 (!19(>3).
Also, it noted tliit federal activity in the urea may have rendered the statute
unnecessary. /(/. at 75, 2¥18 A.2d at 2*19

84. Heeiproeal provisions in other types of statutes have typically been up-
held against a variety of challenges, Imt usually only because the legislation of
the other state is legitimate. See 11 (v L Motor Freight, Inc. v. llcymann, 120
N.J. Super 270, 293 A.2d 711 (1972).
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Tlie Sills approach was rejected in American Yearbook Co. o.
Asken * a later cast* involving a Florida statute which required that
all public printing be performed in the state.81 The attack was by a
school yearbook printer which had no printing facilities in Florida.
Helving on the older line of eases and the fiction of proprietary
power, the court upheld the statute on both equal protection ard
commerce clause grounds. The court saw merit in the Sills holding,
hut it felt that an ad hoc measurement of the impact on commerce
would he necessary for each bid. The court, however, misinterpreted
Sills.  The Sills court intended that a preference statute would he
invalid in its entirety if its overall burden on commerce was
unreasonable.8

The United States Supreme Court has never issued an opinion
on the validity of preference lawsW A summary analysis of the
recent ease of llttglics v. Alexandria Scrap Corp.*9 however, might
indicate that in-state preference laws would he found constitutionally
valid. The Supreme Court upheld a special program in Maryland
which encouraged faster processing of abandoned or wrecked auto-
mobile "hulks” in the state. An important clement in the success of
the program was a provision for clearing titles to the automobiles. A
)7 amendment to the Act™' withdrew part of the special title clear-
ing device from out-of-state processors. As a result, they challenged
(lie validity of the amendments on commerce clause and equal pro-
lection grounds. Since the case involved a state expenditure program
with the effect of favoring resident processors, it resembled in-state
procurement preference laws. Indeed, the issues were framed in
terms of state "purchases,""" especially by the dissenters.

85. 339 F. Supp. 719 (M.D. Fla.), aff'd mom., 409 U.S. 901 (1972).

SO. Fra. Stat. Ann. § 253.03 (West 1975).

87. Indeed, it would he absurd to examine the impact on commerce from
,acb transaction and to scrutinize tbr imconstitutionality of the statute as applied
In it. The burden on commerce for the purpose of assessing the reasonableness
nl a statute is the entire burden, rather than the effect from a single transaction.
It is obvious that iiull'idual purchases will most often have only minimal impact.

88. Hut we Amur .-an Yearlrook Co. v. Askew, 339 F. Supp. 719 (M.D. Fla.),
cjf'tl man., 4  U.S. 904 (1972). The Supreme Court can no expected to give
l'ule weight to .:.keu, particularly since it was not fully argued or briefed. See
laidehnau v. Jordan, 415 U.S -151, G71 (1974) (Court's bolding contrary to
die irMilts of three summary affirmances in previous four years); cf. llicks v.
Miranda. 422 U.S. 332 (1975). Mkcte Iras not been followed by other courts.
Mr Image Carrier Corp. v. lleame, 430 F. Supp. 579, 583 (S.D.N.Y. 1977).

89. 42> U.S. 791 (1970)

90. See Mil Tiunsi* Codk Ann. $ 1-501 (1077).

91. At one |»int the Court noted that:

Until today the Court lues not been asked to bold that the entry by
the State itself into the market as a purchaser, in clfeet, of a jrotcutia!
article of interstate commerce creates a burden upon that comnieice if
the Stale restricts its trade to us m o citizens or businesses within the
State.

12f. U.S. at 80S.
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Closer scrutiny, however, suggests some important differences
between the Maryland program and :n-state preference laws. The
Maryland program had motives other than discrimination. Its gen-
eral goal was to help the environment and aesthetics in the state.
Even the 197-1 amendments were justifiable as an effort to minimize
the dislocation and dishonesty inherent in interstate shipments and
easy title clearance. The Court noted that the amendments helped
Maryland avoid paying bounties to processors for hulks abandoned
in other states.C*

Also, the majority may well have been implicitly relying on fed-
eralism principles and an unspoken balancing approach. Such "a view-
point would emphasize the important role of the states as experi-
menters with innovative programs, and relied a desire to encourage
states to accomplish laudable goals such as environmental protection.0f
Such a holding is consistent with the rule adopted by Sills. Thus,
even in light of the dictum in Hughes,"* preference laws should not
survive commerce clause scrutiny because they lack any justification
as special experiments or programs with non-discriminatorv motives.

The Equal I'rotcdion Ch''sc

Many cases which involve challenges to preference laws on com-
merce clause grounds allege violations ol the equal protection clause
of the fourteenth amendment as wcl!l.,r The analysis should be verv

92. 120 U.S. at 101-05.

01. Omits have frequently noted reluctance to strike down state legislation

which represents a novel approach to a particular problem. Sec Whalen v. hoc.
«129 U.S. 589, 597 (1977); Procter and tiambic Co. v. City of Chicago, 509 \2d
09 (7th Cir. 1975), cat. ilniinl 1221 U.S. 978 (1975); American Can Co. V.
Oregon Liipior Control Coinni‘'n, 15 Or. App. (318 517 N\2d (191 (1973).
ill. See note 91 wuprir. The dissenters accurately pointed out that the decision
was a retreat from established commerce clause doctrine, -120 U.S. at 817-19, but
their concern that the Court svis abrogating its role in preserving nationalism and
interstate cooperation was overstated. See limit v. Washington Stale Apple
\deertising C.onmi‘n. 112 U.S. 113 (1077 Complete Auto Transit, Inc. v.
Itraib.. tin U.S. 271 (1977), Huston Stock Cxchange v. State Tax Chmm’'n, 129
t'.S. 11S, 129 (1977) (unanimous decision sinking down a discriminatory New
Vink as on commerce el.mse grounds):
mr> prohibition against discriminatory liealinent of interstate commerce
billows jiicvtnubly from the basic purpose of the Clause. Permitting the
iiiihvidii.il States to enact laws lli.it fas ii local enterprises at the ex*
p.use of iiiit-ol-sl.ite businesses “would invite a multiplication of
piili iculi.il ti.ule areas li'stniclive” ol the free trade which the Clause
protects. 1)rm Milk Co. Uflr/Zivnn. 110 t'.S. 319, 310 (1971).

See iIn, Creal Atlantic and Pncific Tea Co. v. Cottrell, 121 U.S. 300 (1970).

97 American Y'-nnlinnk Co. s Askew, 119 I'. Supp. 719 (M.l). Fla.),
ull'il mem.. <109 U.S. 901 (1972); City of Phoenix v. Super. Ct, 109 Ariz. 533,
511 P.2d 171 |1973); Sehrev v. Allison Steel Mfg. Co., 75 Ariz. 282, 255 P.2d
OIM (1952).
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dilfcrenl from that under the commerce clause, but, unfortunately,
courts too often use only a single rationale.”1

While the focus of commerce clause scrutiny is on the impact
upon interstate commerce, the equal protection clause addresses the
rationality of using the classification scheme of the preference statute.
Determining whether a preference statute is “rational” will neces-
sarily require balancing the legitimate interests which the state seeks
to achieve against the statute’s impact upon a particular business or
(lie class of non-resident businesses affected.

Some courts have been reluctant to engage in such a balancing
approach. For example, in American Yearbook Co. o. Askew,0 the
govemmecental-proprietnrv distinction was invoked in support of the
broad dictum that “[w]'fien the state exercises its proprietary or busi-
ness power, however, it is subject to no more limitation than a private
individual or corporation would be in transacting the same busi-
ness.” 1I* The Askew court, however, was clearly wrong; all state
action will be subject to at least some fourteenth amendment
scrutiny.alL

Even though Askew was affirmed by the Supreme. Court, it has
not been followed by other federal courts.,u” Askew was not even
cited 1)) the court in llatjco Construction Co. v. Vorsanf'cr, 10l in which
a three judge court used a traditional equal protection analysis to find
that the Arkansas three percent in-state preference statute was un-
constitutional. Since the overt purpose of the act was to discriminate
against non-resident bidders, the court noted that “the statute would
at best be highly suspect whether considered from the standpoint of

90. See American Yearbook Co. v. Askew, 339 F. Supp. 719 (M.l). Fin.),
tiffd iitem., 409 U.S. 901 (1072); City of Phoenix v. Super. Ct., 109 Ariz. 533,
511 I'2d 454 (1973); Tribune Printing anil Minding Co. v. Marnes, 7 N.15. 591,
75 NAV. 901 (1898).

97. 339 F. Supp. 719 (M.D. Fla.), tiffd mem. 40P U.S. 901 (1972).

98. 359 F. Supp. at 721. The only case cited for the proposition that pro-
prietary functions are specially protected, Atkin v. Kansas, 191 U.S. 207 (1903),
involved a limitation on congressional power to regulate internal state policies,
and not fourteenth amendment issues.

99. See Elrod v. Hums, 127 U.S. 347 (197(1); Sugnmian v. Dougall, 413
t'S 034 (1973). The Haw in the Court’s reasoning is most obvious in eases
im King suspect classifications or fundamental rights, but such situations are
different from the normal preference law attack oidy in that there is a higher
level of scrutiny. Proper weight /an be given to federalism considerations under
either standard of review without completely Immunizing preference statutes
limn attack.

100. For example, in Imago Carrier Corp. v. lleame, -130 F. Supp. 579, 583
(SI).N.Y. 1977), thi- eouit mw "no justification in the ease law, the language
nl the Amendment, or in icusun for restricting the reach of the equal protection
clause. Indeed, such a course would lie fought with danger to the serv principles
umlcipinning the Amendment." The court rejected the Asfcetir approach and
declared that a N.w York City practice of tint contracting with non-union
printers constituted an equal protection violation.

mi. 397 r. Supp, no.! (K.n. Ark. 1975).
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tlit* Equal Protection Clause or from the standpoint of the Commerce
Clause.” The state had attempted to justify the act on a variety
of bases, including enhancement of the state’s economy and an even-
tual increase in tax revenues. The court replied, however, that:

The rouble with that proposition is that its truth is not self-evi-
dent, and there is no evidence before us tending to show that the
preference has in fact served the fiscal interests of State and local
government in Arkansas in any significant way or that it is likely
to do so in the future.

On the other hand, it is clear to us what Act 2G1, including
its criteria, is reasonably calculated to <) is discourage persons
from entering the public contracting field in Arkansas, reduce
competition in the fi'dd, and substantially increase the cost of
public work in this State as it would have done in this case but
for our holdiing."1

Once such an overtly discriminatory motive is shown, the burden
shifts to the state to prove the legitimacy and rationality of the. prac-
tice.IM It is doubtful that a state could establish that attempting to
gain .in economic advantage at the expense of citizens of other states
is a legitimate interest.Norm ally legislative judgments about dis-
puted economic issues would be entitled to deference by tbe judi-
ciary, but judicial control is far more important when a state legis-
lature is burdening those from other states. Without supervision by
the courts, citizens of other states could protc t themselves only
through retaliatory measures and other forms of economic warfare.10*
Although lie bid preferences may be justified because of their mini-
mal impact, percentage preference laws would probably be found
invalid under the equal protection clause.

Although in-state p”~-ference laws which require contractors to
employ only residents or citizens for certain public projects involve
slightly different considerations, they are also probably unconstitu-
tional under the equal protection cliuse. Those statutes typically
require a period of residency and often both state and United States

102 hi. at till.

103 A/, at 1112,

101 limit v. Washington Stale Apple Advertising Onnin'n, -t'li U.S. 111
(1077).

101 See loonier v. Witsrll, I'M U.S. 3S5 (10 ,3); Lyndon Transport, Inc. v.
State, 532 I'2d 7(H), 710 (Alaska 1075): "A <l!<orlinlnatinn between residents
and nonresidents based solelv on the objeit of assisting one ilass over the other
econoniieallv cannot he upheld under either the privilege., and immunities or
equal protectinn clauses.”

102 In Austin v. New Hampshire, 120 U.S. 050 (1075) the Supreme Court
used » stricter standard of review in invalidating a New Il mpdiire tax on non-
resident workers because retaliation in their home state would he their only
other effective remedy.
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citizenship.™’7 Two recent eases have declared such laws uncon-
stitutional through the use of a strict scrutiny standard of review.
Tha' standard was held to he appropriate because a durational resi-
dence requirement may violate the penumbral “right to travel,” 10
and a citizenship requirement may discriminate against resident
aliens."" Roth courts held that the states could still require public
contractors to employ only bona fide residents, as long as duration of
resiliency and citizenship were not factors. The rights of the parties
before those courts might be adequately protected under such a ruling,
but public contractors from other stales could be severely harmed."1
An employer may be able to successfully challenge a resident employ-
ment preference under the equal protection clause, but he could not
vicariously assert the rights of his employees to obtain a higher
standard of review.

Tlic Privilege', and Immunities Clause

In-state preference laws could also be challenged based on the
privileges and immunities clause."- When the state creates a classi-
fication based on in-state residency, the privileges and immunities
analysis is somewhat similar to that under the equal protection clause.

The ease of Tuomcr v. Witsall m considered the validity of a
group ol So".h Carolina statutes with many similarities to in-state
preference iaws. One of the sections imposed an annual license fee
of $2.5.00 on shrimp boats owned by residents, and $2,500.00 on non-
residents who were engaged in shrimping off the North Carolina
coast.I' As with preference laws, such statutes discriminate overtly
against businesses from other states. Most significant in the opinion
is the Courts restatement of the underlying values furdiercd by toe
privileges and immunities clause:

The primary purpose of this clause . . . was to help fuse
into one Nation a collection of independent, sovereign Stmcs. It

10° See note 15 supra.

IiS it.Mir v. Orlicck, 505 I'2d 15 (Alaska 1077), probable jurisdiction
mill’d, 10 U.. LAV. 1201 (Oct. 31, 1077); People ex ref. Holland v. lliclgh
(onstr. Co., 01 11121 250, 335 N'.K.id tCO (1075).

llll) See Sli.ipoo v. Thompson, 301 U.S. 018 ( 1000).

Il Sci (a.ill.mi v Itiehardson, -tiki U.S. 305 (1071).

I1l1. A requirement to employ only residents may in praeliee operate to pre-
clude them tiom competing lor projects in stales with such laws. Tile impact
eoold I>e pmtiltilirlv severe lo the extent that the project required a large
proportion of skilled employees, since it would ho more rlilliciilt to hire such
individuals lucalh loi a temporary job.

112 US. O insi, ait. IV. $2. The clause pro-ales simply that: "The Citizens
ol each State shall he entitled lo all Privileges linel Immunities of (ati/cus in the
scveid Slates."

113 311 U.S. 335 (1018).

111 S. C. Com Ann. * 3370 (1017).



26 UNIVERSITY OF COLORADO LAW REVIEW [Vol. 19

\v;is designed to insure lo a citizen of Stale A who ventures into
State Il the same privileges which the citizens of State Il enjoy.
For protection of such equality the citizen of State A was not lo
lie restricted lo the uncertain remedies afforded hy diplomatic
processes and official retaliation .. ..

In line with this underlying purpose, it was long ago decided
that one of the privileges which the clause guarantees to citizo s
of State A is that of doing business in State li on terms of sub-
stantial equality with citizens of that State."5

Because the degree of discrimination did not bear a close relationship
to any valid state objective, the Court found that the licensing scheme
violated the privileges and immunities clause.™"

Toomcr. then, stands for the proposition that businesses should be
able to compete in other states under substantially the same conditions
;is residents of those states. The argument which is sometimes asserted
that an in-state preference is compensation for lost tax revenues is
unconvincing. A state will lose some tax revenues any time goods are
produced or services performed outside the state. If there is unre-
stricted free trade among states, specialization in one state will leave
a vacuum to be filled by goods which can be best produced else-
where. Thus, allowing freer trade will increase efficiency and total
output, and ultimately increase the tax base in each state."7 The
privileges and immunities clause “outlaw[s] classifications based on
the fact of non-citizenship unless there, is something lo indicate that
non-citizens constitute a peculiar source of the evil at which the stat-
ute is aimed.” " s Insulation of home-state businesses is simply not a
legitimate interest under the privileges and immunities clause.

The Foreign Affairs Theory

In-state preference laws may also be invalid to the extent that
they interfere with the broad national power over foreign affairs.
Although the power to regulate interstate and foreign commerce is

115. 331 U.S. at 395-90 (foolr.otes omitted).

Iti. 331 U.S. at 390.

117. It makes no difference that the guveinnieut is purchasing the goods
rather than private* businesses. In this area the wisdom of our Nation’s founders
is amply suppoilcd liy the latest economic theories. Set* test accompanying
notes «15*58 su/rrn.

11S. Toumcr v. Wijtscll, 331 I' $.385. 398 ( 191S); hut seePeople ex nil. Hol-
land v. Hlojgh t'onsii. Co., (il 11l 23358, 535\.K.2d 109(1975', where reducing
utleiupliis inenl was bniml In lie a i.tlid stale interest under lioth the equal pin-
lection and the privileges and iuniiunilies clauses. Although such a goal appears
even nunc compelling on its surface than the "letivition” of lax dollars, in principle
it is the same Ib-ducing unemployment is surely an important state interest, hut
doing it at the expense ol jobs in other states is an activity that the privileges
and immunities clause was intended In prohibit.
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granted to Congress in the same clause of the Constitution, 110 state
activities in the two areas are governed by very different standards.
An important and legitimate state interest may justify "vcn substantial
burdens on interstate com merce;but in the area o. foreign affairs,
state regulation which could embarrass or interfere with federal policy
is prohibited regardless of the state's interest.121

The federal government may legitimately discriminate against
businesses from foreign countries. Since 1933 the federal procure-
ment system has pursued a “Buy American” policy.12 with percentage
preferences set by executive order at six to twelve percent.123 A fifty
percent domestic preference was imposed m 1961 for all defense
department spending in an effort to assist in balance of payments
problems.122* About one third of the states also have Buy American
statutes.123 Although such laws superficially appear consistent with
the federal Buy American program, they are unauthorized and clearly
have an adverse effect on foreign trade.12' Accordingly, California’s

119. U.S. Const, art. |, § 8, el. 3.

120. E.g., Parker v. Illrown, 317 U.S. 311 (19-13); Altlens, Inc. v. LaFollettc,
552 F.2tl 745 (7lh Cir. 1977).

121. U.S. v. Curtiss-Wrlght Export Corp.. 299 U.S. 301 (193G); U.S. v.
llelmont, 301 U.S. 324, 330 (1937); c). Cooley v. Hoard of Wardens, 53 U.S.
(12 flow.) 299 (1S51); see H. ScmvAirrz, Il A Commentary on tiiu Constitu-
tion J 200, at 97-98 (1903). Thu exclusive power of the fedetal government
over foreign alfairs is an implied power inherent in our national system and Is
broader than the power to regulate commerce or the power to make treaties with
foreign nations. Zsclicrnig v. Miller, 389 U.S. -129 (19G8); U.S. v. Pink, 315
U.S. 203, 230-3-1 (19-12). Since foreign commerce is included in the broader
category of foreign alfairs, different standards apply to state interference with
interstate us opposed to foreign commerce. C/, llale v. Himco Trading Co., 30G
U.S. 375 (1039).

122. 47 Stat. 1520 (1933), 41 U.S.C. $§ I()a-d (1970).

123. Exec. Order No. 10582, 19 Fed. IU-g. 3983 (1952).

12-1 Memorandum from Cyrus Vance to Assistant Secretary of Defense, (March
7, 19G-l), repiintetl in Trainer, The liny American Act: Examination, Analysis,
anti Comparison, 04 Mil. L. Hew 101, 120 n.128 (1974). In 1976, defense
spending for procurement and other contracting amounted to almost 70% of all
federal expenditures other than for personal services. Dept. ok Commfi.iick,
Hciil.ui (ik Economic Analysis, 57 Survey of Currant Business No. 9 (Sept.
1977).

125. E.g.,, Hawaii 1Uwv. Stat. $ 103-24 (1976); N.J. Stat. Ann. $§ 52:33-2
I West 1955; Okla. Siat. Ann. lit. 61, $ 51 (West 1955); Pa. Stat. Ann. tit.
71, $ 039 (Pitrdnn 19G2). Sec National Association of State Purchasing Officials
Committee on Competition in Covcrnmcnt Purchasing, 1903 Survey of In-Statc
Tre/ercnee Tnteiices, Domestic vs. foreign Purchases.

120. Particularly because slate expenditures are presently so large, the Inter-
ference with foreign policy could he substantial. Indeed, some stales have a
policy ul purchasing no foreign goods, even absent statutory aiilliorizallnn. And
since restrictive licensing in inspection policies can accomplish similar results, at
least some lon-ign businesses <mnplcicly withdraw lium the compeliliim. See
Comment, Stale "Huy Auierinm" Policies—One Vice. .Many Voices, 32 Cr.o.
Wash. 1.. Hiiv. 581, 580, (it)l (1901); Comment, Stale lluy-Amrriean Statutes:
Their I{elation to the C.Vnenil Agreement on Tariffe anti Trtttlc anti the Tetleral
Constitution, ™2 Ohio St. I.J. 508 (1971).
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Buy Amcrivu law was declared unconstitutional in Bethlehem Steel
Corp. v. Board of Commissioners.'-'

In-state preference laws accomplish a result similar lo Buy Ameri-
can statutes.2S The resemblance of in-state preference laws to state
imposed tariffs is even more striking when such preferences are ap-
plied to foreign contractors. Although there may be no direct con-
flict between most in-state preference laws and the General Agreement
on Tariffs and Trade,they lead to inconsistent and often unfair
treatment of foreign businesses. Thus, to the extent in-state preference
laws interfere with our foreign relations, they represent an invalid
exercise of state power.

In-state preference laws, however, are unlikely to he attacked on
a foreign affairs theory. Domestic contractors would Jack standing to
assert the violation, and it is rarely worth the effort for a’ foreign
contractor to bring suit in the United States over such an issue. Also,

127. 27G Cal.App.2il 221, SO Oil. Uptr. -SH (HIM)).

The California Huy American Act, in effectively placing an embargo on
foreign products, amounts to an usurpation by this state of the power
of the federal government to endue! foreign trade |x>licy. That there
are prevailing state |K>licics which are served hy the retention of such
an net is "wholly irrelevant to judicial imjuiry . . . .* Only the fed-
eral government can fix the price of fair competition when such com-
petition is on an internatiounf basis. Foreign Trade is properly a sub-
ject of national concern, not state regulation. State regulation can
only impede, not foster international trade policies.

hi. at 225-20, 80 Cal. Kptr. at 803; Imt r/. K. S. H. Technical Sales v. No. New
Jersey Dist. Water Cunuu'u, 150 N.J. Super. 533, 370 A.2d 203 (Super. Ct.
1977) (dictum), tiffd on oilier »rounds, 151 N. J. Super. 218, 370 A.2d 9PO
(App. Div.); Am. Institute for Imported Steel v. County of Krie, 58 Misc.2d
1059, 297 N.Y.S.2d GO2 (Sup. Ct. 19G8), rec'd on other grounds, 32 A.2d 231,
302 N.Y.S.2d (it (1009).

128. California's attorney general later concluded that the in-state preference
laws also had an adverse impact on foreign commerce, and he declared that thev
also were unconstitutional. 53 Op. Alt'v Gen. of tail. 72-73 (1970).

129. (il Slat. I't. 5, T.I.A.S. No. 1700 (1917). The agreement (GATT) pro-
hibits state or local governments from imposing any restriction or regulation
which icsults in less favorable treatment for foreign goods than is accorded to
domestic or in-slate, products in any aspect ol the distribution, transportation, or
selling pioeess. Id. at A 19. Hut another section slates:

The provisions of this Aitiele shall not spiv to laws, regulation: or
reipiiiements governing the procmcmcut hv governmental agencies of
pinducls pmchascd lot governmental [imposes and not with a view to
commercial resale or with a view to use in the production of goods for
eommeicial icsale.
01 Slat. I't. 5, 07-08. T.lLA.S. No. 1700 (1917). Thus, most public procure-
ment would he everopl hum the GATT iciiuirements, with the cuoption of
purchase'. Im functions such as publicly funded utilities. Il.ddwiiid.iuia-llaiuilloii
Gum. v. Superior C'ourt, 208 Gal.App.2d 803, 25 Gal. Kptr. 798 i 1902); h. S. I'
‘Tcciinic.il Sales v. No. New lJeisev Dist. Water Supply GoinuTn, 151 N.. Super.
218, 370 A.2d 900 (1977). See Note, Californio's /lm/-Ai»ierieim I'nlieij: Cim/tiil
with GATT mul the Constitution. 17 Siamo; n |, Hiv. 119 (19IM).
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more subtle inechanisiiis could accomplish similar results.13' ‘rhus.
the foreign affairs theory will probably generate onlv rare litigation.

I"'UEICMPTION

Isven if in-state preference laws are not found unconstitutional,
federal power over commerce might be invoked to supercede, or pre-
empt, them. Because public contracting is often considered an inter-
nal state function, however, federalism considerations and the tenth
amendment ;:n may limit the reach of the commerce power in such a
situation.

f ederal regulation of virtually all aspects of business and many
state activities has become commonplace in recent times. Indeed, the
expansion of uniform national requirements was probably essential to
the rapid development and prosperity of our commercial system.
There can be no doubt that the relative importance of state govern-
ments has been diminished in the process. The need for protection
of states' rights, however, was recognized recently by the Supreme
Court in National League of Cities v. Uscri/.*-

YVriting for the majority of five, Justice Reluujuist found that the
ability to determine wages and hours for state employees were "func-
tions essential to separate and independent existence,” so that Con-
gress could iioC interfere v itli the stales’ decisions by extending
minimum wage ar.d overtime provisions to them Important to his
conclusion was the finding that the federal requirements would impose
substantial financial burdens on the stales, so that many programs
would have to be cut back, and some even discontinued. In contrast,
the absence of in-state preferences would directly reduce the expense
of governmental procurement, and might even benefit the overall state
economy.lu Although some of the language in National League of

130. Many of the practices arc informal, unwritten policies of state procure-
ment ollieiuls. Sre Note, Shite "Huy Amcriniii" /Wines—QOim Vice, Many Voices,
12 (Jno. Wash. 1. llrv. 581 530 (11)01). Also, foreign contractors could be
cllietively excluded through restrictive bid specifications, excessive bonding re-
quirements, unfair inspections, licensing restrictions anil inadequate .dvortising of
bids,

131. 11 S. Cunm. amend. X: "The pnwcis not delegated to the United States
liv the Constitution, nor prohibited by it to the States, are reserved to the Sla* \s
n sportively, ol to the people.”

Iti. lilt US 833 (IN)7() (overruling Marylandv, Wirt/, 392 U.S. 183
i H1ttS)). Xnliwuil /.ciigur n/ f’ifiiw invobed a 197-i amendment to the Fair
I.nli.u Simulants Act which expanded the iteliniliou of "rinplover"” to include
most stale and local governmental agencies. I'uli. I.. No. 93-251), $ ti(a)( 1), (5),
itii. SS Stat 53 (11)71) (codified at 21) U.S.C. § 203(d). (s)(5)., (k) (11)70)
this had tin- clhvt ol niaking the entire Actapplicable to those activities, but the
nol\ extension at issue w.c. that ol the minimum wage and overtime provisions.
29 U.S.C. H 200, 207 (1970).

133 Si. text aci'‘Otupanxing notes '5-53 sofirrt.
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Cities is broad enough to preclude virtually all federal regulation of
slate activities,14 its actual bolding appears to lie much narrower.
Contrary to the fetus expressed in Justice Brennan's dissent,IM tbe
case has not been expanded beyond the narrow factual situation it
involved. It has her n held that the equal pay provisions of the Fair
Labor Standards Actl3" could still be justified under the commerce
power since the intrusions arc less significant and discrimination can-
not be eonsicisrcd an "essential governmental function.” 117 Also, the
application of Title VIl of The Civil Rights Act13l to the states was
upheld by the Court without dissent under section five of the four-
teenth amendment.13' Under such an analysis, discrimination against
those from other stales could be considered an illegitimate govern-
mental purpose under the commerce clause, the privileges and immu-
nities clause, and perhaps even under the equal protection clause. '
Thus, the reach of the commerce clause should extend far enough to
preempt in-state preference laws.14l

134. E.g., <D U.S. at 852:

We hold that insofar as the challenged amendments operate to directly
displace the states' freedom to structure integral o|>erations in areas of
traditional governmental functions, they are not within the authority
granted Congress hy Art I, 8 8, el. 3.

133. -120 U.S. at 858-800, 875.

130. 29 U.S.C. M 200(d)(1) (1970).

137. Christensen v. lowa, -117 F. Supp. ‘123 (N.D, lowa 1970); Usety v. Dallas
Ind. School 17" -121 F. Sup]). Il (N.D. Tex. 1970); Mrnwii v, County of Santa
llarhi.ra, *127 . Sup]). 112 (C.D. Cat. 1977). Staling that discrimination is not
an important attribute of state sovereignty is somewhat cnnclusory, but it reflects
a judicial conclusion about the weight given to the stale's interest when balancing
it against national concerns. Such a weighing process was inherent in the X#i-
linnnl league of Cities decision. See Michchnnn, Sintvs' llig/ils mul Strifes' Holes:
I'crmutalloiu oj "Snverel™ntij" in Notional League <7 Cities = Usenj, 80 Yajx
L. 1105 (1977); Tribe, Unraveling National Langur o/ Cities: Clw New
i'etteralism and Affirmative Rights lo Essential Governmental Services, 90 llahv.
L. Hi'v. 1005 (1977); Note, National /.eoguc of Cities u. Useri/: A New Approach
to Slate Sruereignfr/?, -18 U. Coi.o. L. IU;v. -107 (i077?|.

138 -12 U.S.C. \ 2000e 2(a) (1970).

139. Fitzpatrick v. llitzci, 127 U.S. -MS (1970) (nor Hclmaqiiist, J.).

MO. Some courts have upheld the application of the cipial p'y provisions of
the Fair Labor Staurlards Act to the states on the basis of section five ol the
fomteenth amendment instead of on the eouuueree clause. See U:.rrv v, Allegheny
County Institution Dist,, .ill F.2d M3 (3d Cir. 1970), Uscrv v. Edward J. Meter
Memorial Hospital, -128 F. Supp. 1308 (W.D.N'.Y. 1977).

M 1. If Congressional power over interstate eoiumeree was sullicient to super-
cede m-state prelerenee laws, federal ailmlnislrative action might accomplish a
similar lesult. 1lie lFedeial Trade Commission has recently been granted broad
rulemaking powers, 15 k'.S.C.A. J 57a(a)(l)(H) (West Supp. 1976), and ‘hr
anticompetitive eilecls of [irefereiice laws could readily bring them within the
realm of "unfaii liade piaeliees" over \shitli the F.TC. might evercise its |iirl-
diction. See F.T.C. v. Speny A Hutchinson Co., ‘105 | 131 (1972). There
some doubt as to whrllici the stales fail \\itloii the |misibilion ol the F.T.C
even in its rule-making eapaeils. See California ex rel. Christensen v. F.T.C., 519
F.2rl 1321 (9th Cir. 1977). Hut recent activities have begun probing deejx'r and
deeper into anticompetitive activities on the pail of states. Hole-making pro-
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Conclusion

The wisdom and ultimate efficacy of in-state preference laws are
open to serious ouestion. Such laws impose substantial hardens 0!l
interstate commerce, and very likely constitute commerce clause vio-
lations for that reason. Most would probably not be upheld under a
fourteenth amendment attack, and they also appear to violate the
privileges and immunities clause. Further, such laws arc invalid to
the extent that they represent an intrusion by the states into the fed-
eral domain of foreign alfairs. Finally, preference laws could be
directly preempted by action of the federal government through its
power over interstate eoimnc :eM! It is unfortunate that such laws
have been so widely enacted and surprising that they have not been
successfully challenged mor; often.

Donald E. Jordan

cri/dings or investigations arc underway which would effectively invalidate state
prohibitions of advertising hy sellers of prescription drugs, veterinarians and the
eyeglass industry, and the commentators uniformly advocate F.T.C. jurisdiction
over anticompetitive state practices. See Racial, Heslriclioe Stale Laws and the
Federal Trade Commission, 20 Admin. L. Ilkv. 237 (1077); Verkuil, Preemption
ol Stii/e L.Lnw hy the Federal Trad ' Commission, 107(i Duke L. J. 225; Note, The
Stale Action Exemption and Aerltnist Enforcement Under the Federal Trade
Commission Act, 80 Haiw. L. IU'i\ 715 (1070).

M2. In light of the many attacks which might he made on preference laws, it is
sometimes loo easy to overlook the fact that they could he modified or repealed
at any time hy individual states. The American liar Association Sections on
l.oenl Ciivermnciil Law and Public Contract Law are nearly finished with their
joint project of diafting a model procurement code. Sections on Local Govern-
ment Law and l'uhlic Contract Law of the American liar Association, Model
1'iociiiement Code, (Preliminary Working Paper No. Il 1977). It will represent
the "state of the ait" ill purchasing laws, aim will encourage ellideney and com-
petition at all levels of government. The present version of the Code eon tins
the alternatives of a tie hid or a percentage preference. The percentage prefer-
ence is projierly discouraged, and should not he adopted hy any state vcntcin-
plating a reform of their procurement laws.
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State v, Kn.rhicn, lit] Ari.t. 186, 417 I'.2d
511 11966), cert, denied, 185 I'.S. 131' 87
S.Ct. 784. 17 |..Ed. 2d 687 (l<»r7].

10.7) The ftwi that Savoy was not
present during the replaying of the tapes is
not reversible error. Bustamante v. Ky-
inan, 450 F.2d 209 Phh Cir. 1I'>2) held
nanuwly that in a cap’tal case the defend-
ant’s right to lie present in the courtroom
is constitutional and cannot he waived.
llowevcr, in less than a capital case it may
he harmless error. Therefore Savoy’s ab-
sence during the replaying of the tape falls
under the rule of State v. Bustamante, su-
pra and State v. Cufio, 13 Ariz.App 101
11 1'2d 703 (197(1) holding that unless
prejudice is shown the error is harmless.
No prejudice was shown here.

A ffirnied.

HAYS, C. J.. CAMERON, V. C. J.,, and
STRCCK.MEYF.R, and 1I01.OMAN, JJ.
eoiiettr.

lost Ariz. r¥ii

CITY OF PHOENIX, a political subdivision
of ttio State ol Arizona, City of Mesa, a po-
litical subdivision of the State of Arizona,
and Zurn Enplnoors, n corporation, Pctl-
s‘onnrs,

v,

Tlic SUPERIOR COURT ol the State of Ari-
zona IN AND FOR the COUNTY OF
MARICOPA and Morris Ro/ar, Judgo thcre-
«t, and M. M. Sunill Construction Co., an
Arizona corporation, Respondents.

No. 11094.
Supreme (Viiii-t nf Arizona,
In ltane.

Sept. ail, 7S

Special action lo prevent the enforce-
ment ut the decision of Superior Court
which ordered tlv award nf certain con-
stmetion contract hy the city to certain

511 PACIF’0 REPORTER. 2d SERIES

contractor. The Supreme Court, ifolohan.
J., held, inter alia, that the statute requir-
ing that a contract for public work which
would he paid from public funds he let to
Contractor who has paid certain state and
county taxes iti ease a better hid from non-
qualified contractor is less than 577 lower
is not unconstitutional as denying equal
protection of the laws or as violating the
commerce clause of the I-Ydcral Constitu-
tion.

Relief sought denied.

1 Commerce C=54
Constitutional Law 0=211
Municipal Corporations C=327

Statute providing, in letting of con-
tracts for expenditure of public funds, for
granting of 5% preference to contractors
who had paid county and state taxes for
two successive y ars immediately prior to
making of hid is not ureonstitutinnal as'vi-
olating the equal prelection provision of
the Fourteenth Ante ulincnt and the com-
merce clause of the Federal Constitution.

ARS. §32). . m. BU.S.C.AConst.

art. 1, §8, cl. 3; zNmend. 14.

2. Municipal Corporations C=>33G(l)

Proceeds of revenue bonds for con-
struction of water treatment plant to stip
ply domestic water for city constituted
“public funds" within statute requiring a
5f> preference to lie given in letting bids
on contracts for public work to he paid
from public funds in ease of contractor-,
who have paid stale and county taxes. A.
R.S. §8 9-5]1 ct seq., 9-536, 34-241, siihtl. P.

See publication Wiiriln nml Phrases
""" roastnaduas ami
ilrfiliiliiMit..
3. Statutes 0=210(1)
Courts give great weight to opinions
of those charged with duty of administer-

ing the regulation of a pursuit involving
technical expertise.

4. Appeal and Error C=>1010.I(li)

The Supreme Court will not disturb
findings of trial eoti'l when supported by
substantial evidence.
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tated 151 A.L.R. 781 796. In Liberty Mu-
tual Insurance Company v. Jones, 314 Mo.
032 130 SW.2d 945, 125 A.L.R. 1149 (1939).
annotated in 125 A.L.R. 1173 at 1182 it
was said that an insurance adjuster should
not state or act uj>on his own opinion its to
the legal rights of the insured. Steps taken
against the unauthorized practice of law
are not primarily for the protection of at-
torneys but for the protection of the public
from potential injury resulting from re-
liance on laymen for the performance of
acts requiring the training, knowledge, and
responsibility of a licensed attorney. Her-
man v. Prudence Mutual Casually Compa-
ny, 41 11l.2d 468, 244 N.E.2d 809 (1969).

We, therefore, find an underlying reason
why the adjuster would not authorize the
contractor to proceed but required Moewcs
to do that. He was ignorant about materi-
almen’s liens and not in a position to give
Mocwes any advice in that regard; and, if
he had, he might have unlawfully engaged
in the practice of law.

In White v. Hartford Casually Company,
La.App., 297 So.2d 744 (1974), it was held
that a lay adjuster has no duty to advise
claimants of tl  aw, citing Green v. Grain
Dealers Mutual Insurance Company, La.
App., 144 So.2d 685 (1962), where it was
said r simple inquiry to a Louisiana lawyer
would have avoided the difficulty. In the
case now before us, it is undisputed that
Mocwes and the adjuster were equally igno-
rant of the luw of materialmen’s liens.
There was certainly no evidence that
Mocwes was deliberately or even, as the
basis for an action, constructively lulled
into any sense of security. In Smith v. Cily
of Dallas, Tex.Civ.App., 425 SAV.2d 467
(2968) it wns held ar. adjuster wns under no
duty in adjusting a claim to interpret for
the claimant a notice provision of the city
charter, of which lie was not even aware, or
even advise claimant to employ an attor-
ney, his duty was lo investigate and at-
tempt to settle claims for the insurance
company. That is all that the insurance
adjuster here was doing.

We conclude and hold that an adjuster
for an insurance company, under the cir-

cumslance.s of this case, is under no duty lo
give an insured the legal advice she claims
should have been given.

Affirmed.

GALESBURG CONSTRUCTION COMPA-
NY. INC. OF WYOMING. Plaintiff,

V.

The BOARD OF TRUSTEES OF MEMO-
RIAL HOSPITAL OF CONVERSE
COUNTY, Defendant.

No. 5607.
Supreme Court of Wyoming.

March 9, 1982

A constitutional question was reserved
from the District Court of Converse Coun-
ty, William A. Taylor, J., as to whether
statute: giving preference to residents on
public contracts w?.s unconstitutional. The
Supreme Court, eapcr, J., held that: (1)
statute as applied to nonresident corjxira-
tion did not warrant strict scrutiny analysis,
because resident corporation was not a
inemticr of a sus|)cel classification, and be-
cause the fundamental rights of interstate
travel and the right to vote do not extend
lo u coronation; (2) as applied to nonresi-
dent cor|[M=>ralion bidding on public contract,
statute was not unconstitutional as viola-
live of the equal protection clause of the
Fourteenth Amendment, because the pur-
pose of the statute, that is, lo encourage
local industry, was a legitimate stale inter-
est, and because the statute as drawn was
rationally related to the advancement of
that interest; ami (3) argument by nonresi-
dent corporation that statute should be de-
clared unconstitutional on a public policy
basis would not be considered.

Question answered.
Rooney, J., dissented and filed opinion,
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LEGISLATIVE AFFAIRS AGENCY

M EMORANDUM May 13, 1983
SUBJECT: Constitutionality of Work Order No. 13-1359
TO: Senator Vic Fischer

Chairman, Senate State Affairs Committee

FROM: Richard c. FoltaC
Legislative Counsel =*zr

To date there has not been a definitive decision by the U.S.
Supreme Court on the constitutionality of state bidder pref—
erence statutes under equal protection or privileges and
immunities provisions. However, 1in the February, 1983,

White v. Massachusetts Council of Construction Employees
case, a copy of which is attached, the Court held that the
City of Boston"s resident work force preference (jJjonsisting
of at least 50 percent of bona fide residents of Boston) did
not violate the commerce clause of the U.S. Constitution.

The only Alaska Supreme Court case to date on the question
is Irby-Northface v. Commonwealth Electric Co., et. al.,
(April 1983), a copy of the opinion is appendea. Only the
dissent oy Justices Rabinowitz and Burke, address the consti—
tutionality of AS 37.05.230. They reason that under Lynden
Transport, 1Inc. v. State, 532 P.2d 700 (Alaska 1975), the
bidder preference is clearly unconstitutional, under the
Alaska Constitution, since the purpose of the preference 1is
to discriminate economically between residents and nonresi-
den” So, at the present time, two of the five Alaska
justices are on record against the bidder preference on
equal protection grounds.

The bidder preference statute d)es not impinge upon a funda-—
mental right and is not based on a suspect criteria so as to
bring into play the compelling state interest standard.
Instead of strict scrutiny, the Alaska court would apply the
less strict rational basis standard utilized in testing eco—
nomic legislation under the equal protection clause. Lynden
Transport Inc. v. State, supra; State v. Erickson, 574" P.2d
1 (Alaska 1978).



Senator Vic Fischer
Page 2
May 13, 1983

First, the "ourt would look at the purpose of the statute,
viewing the legislation as a whole and the circumstances
surrounding it. The purpose must be legitimate, falling
within the state police powers. Second, the means chosen
must substantially further the goal of the enactment. The
Court would examine means used to accomplish legislative
objectives and reasons advanced. Third, the state interest
in the means chosen must be balanced against the nature of
the constitutional right involved.

vhe Alaska bidder preference statute was enacted in 1955 and
nas remained at five percent since that time. The legis—
lative records do not state a purpose for the statute, how-—
ever very likely the resident Alaska construction and supply
firms were thought to need some competitive edge against the
larger more experienced outside companies and that resident
firms would hire more residents, pay more taxes and stimu-—
late the Territorial economy. In Galesburg Construction
Company v. Board of Trustees of Memorial Hospital, 641 P. 2d
745 (wyommg 1982) , the Wyoming Supreme Court stated that a
five percent bidder preference favoring resi.dent firms was
constitutional under equal protection because the purpose of
the statute of encouraging local industry, was a legitimate
state interest.

Considering a chronic high state unemployment, high costs

and the condition of the construction and supply companies

in Alaska the bidder preference could be seen as substan—
tially furthering the objectives of the legislature, assuming
it to be encouraging the local industry.

Determining whether the preference statute is "rational"

will necessarily require balancing the legitimate interests
which the state seeks to achieve against the statute®s impact
upon the class of nonresident businesses affected. If an
overtLy discriminatory motive is shown, 1i.e., economic pro—
tection of Alaska construction and supply firms, for instance
the burden would likely shift to the state to prove the legit
imacy and rationality of the bidder preference practice.

Legislative judgments about disputed economic issues are
entitled to deference by the judiciary, if the purposes are
expressed, however, in the AlLaska bidder preference statutes,
those purposes are not expressed at the present time. It is
believed that the Alaska court would take a very close look
at the rationale for the statute and without a purpose clause
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AS 37.05.230(1)(B) would likely be held to violate the statel
equal protection provision.

Any purpose clause would have to be firmly supported by
relevant facts to survive analysis by a court already some—
what hostile to a bidder preference statute that could be
seen as discriminatory on if% face.

RCF:1jb
19/032
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MEMORANDUM

TO:

FROM:

George Elgee
Director

Division of General
Department of Administration

THRU: Bob Link

Robert L. Schofield

Purchasing and Facility Manager
Services & Supply

Division of Gereral
Department of Administration

The following
your Purchasing Section
comprehensive and covers fiscal
1982.

Services & Supply

is a statistical

State of Alaska

date: August 5, 1982
FILE NO:
TELEPHONE NO 465-2250
SUBJECT

FY 82 Purchasing
Action

report of business transacted by
in Juneau and Anchorage. It
1982,

is more

July 1, 1981 to June 30,

PURCHASE REQUISITIONS RECEIVED DURING FY 82

01 Governor

02 Administration

03 Law

04 Revenue

05 Education

06 Her"le:h and Social

07 LabvV

08 Commerce and Economic
Development

09 Military Affairs

10 Natural Resources

11 Fish and Game

12 Public Safety

18 Environmental Conservation

21 Community and Regional

25 DOT/PF

30 Ombudsman

31 Legislative Council

33 Legislative Audit

41 Alaska Court System

Services

TOTALS -

As a result of the above,

Affairs

and negotiation were accomplished.

02:001A(R«v. 10/79)

the following

TOTAL P.R."s  TOTAL LINE ITEMS

58 9*
185 48L

- 46 74
25 56
102 1,835
548 10,569
95 151

53 92

35 46
187 459
351 1,197
177 387
59 137

27 38
447 1,004

0 0
1 1
1 1

15 15
2,412 16,644

bids (formal and informal)



George Elgee August 5, 1982

BIDS PUBLISHED FY 82

FORMAL INFORMAL NEG

JULY 22 1 27
AUGUST 22 0 50
SEPTEMBER 26 0 54
OCTOBER 26 0 63
NOVEMBER 35 16 31
DECEMBER 34 13 19
JANUARY 39 0 30
FEBRUARY 27 0 24
MARCH 38 0 75
APRIL 35 r 72
MAY 29 c 35
JUNE 33 0 66
TOTALS - 366 30 546

TOTAL ANCHORAGE AND UUNEAU - 942
Subsequent to the above, purchase orders were issued as follows:
(1) Total number of PURCHASE ORDERS issued to IN-STATE vendors -
TOTAL - 1002
(2) Total DOLLAR VALUE of PURCHASE ORDERS issued to HASTATE vendors -
TOTAL - $ 24,372,083.25
(3) Total number of PURCHASE ORDERS issued to OUT-OF-STATE vendors -
TOTAL - -466-
(4) Total DOLLAR VALUE of PUFtFfIJTSEIDERS issued«**-QIIT-nF-STATF vendors -
TOTAL - $ .tyDWyOBQwifl
(5) Total "85« mf AWARDS made as a direct result of 5% BIDDERS PREFERENCE LAW-
TOTAIL™i 22.753.79
This amount is the result of 28 separate awards of which 4 awards were \
responsible for $ 17,946.35. Balance of $ 4,807.44 resulted from the
remaining 24 awards, 24 of which were for less then $ 1,000. The awards based *

.ihe 5% bid preference generated $ 4,789,672.9) in in-state business. .. -

The 5% preference made the difference in only 2.97 < of the bid awards for
FY 82, again emphasizing the highly competetive nature of the Alaskan vendor.

A3 t] e /0C *

AV \V LI
u



George Elgee -3- August 5, 1982

PURCHASE ORDERS ISSUED TO MAJOR STATE METROPOLITAN AREAS - FY 82

Anchorage - 782 PO"s $ 18,569,441.81
Fairbanks - 32 PO"s = $  317,594.53 f° >
Juneau - 127 PO"s = $ 4,732,420.19
SUB-TOTAL - 941 PO°"s $ 23,619,456.53
Other Areas - 61 PO"s = $ 752,626.72
TOTAL - 1,002 PO"s $ 24,372,083.25

The Purchasing Section issued the following term contract awards,
many oV which have estimated values.

CONTRACT AWARDS ISSUED DURING FY 82
NO. OF CONTRACT AWARDS . DOLLAR VALUE

TOTAL"- 658 TOTAL - $ 65,241,064.46

Of 658 contract awards, 485 were issued to Alaskan firms fora
total dollar volume of | 42,936,690.70.

As an overview, $ 94,411,900.58 or 75% of the $125,098,474.00
spent during FY 82 was spent with Alaskan vendors.

W/ je
5/0805-05/GSS1



$ 212

$ 1,396

$ 1,067.

$ 541

$ 2,539

Awarded

.00

.50

.80

94

.50

.00

Alaskan Bidders:

July

August

September

October

November

December

5i Bid Preference:

GRAND TOTAL DOLLAR VOLUMF

JM/je

5/0805-04/GSS1

FIVE PERCENT BID PREFERENCE ANALYSIS

Anchorage
Juneau

Anchorage
Juneau

Anchorage
Juneau

Anchorage
Juneau

Anchorage
Juneau

Anchorage
Juneau

FISCAL 82
0 $ 1 123.00 January
1
1 $ 2,735.00 February
2
0 $ 335.42 March
2
2 $13,007.35 April
2
1 May
3
1 $ 708.28 June
1
TOTAL - ¢ 4,789,672.91
TOTAL - $ 22,753.79

$ 4,883,543.22

Anchorage
Juneau

Anchorage
Juneau

Anchorage
Juneau

Anchorage
Juneau

Anchorage
Juneau

Anchorage
Juneau
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01

02

03

04

05

06

07

38

09

10

17.

12

18

21

25

31

Governor
Administration
Law

Revenue
Education
Health & Social Services
Labor

Commerce & Econ. Develop.
Military Affairs

Natural Resources

Fish and Game

Public Safety
Environmental Conserv.
Ccmnunity & Reg"l Affairs

Transportation

Legislative Affairs

Total -

5/0803-07/GSS1

IN-STATE AND OUT-OF-STATE PURCHASES
MADE FOR DEPARTMENTS

Non-Alaska Vendors

No.POs

55

27

93

30

74

23

74

405

$

Amount

80,659.00
990,176.19

0
51,927.00
254,491.71
368,353.14
104,212.80
144,383,15
29,500.00
1,456,718.38
1,139,170.38
932,043.70
94,645.50

0
4,234,034.18

0

9,880,315.13

Alaska Vendors

No.POs

21

57

76
464
48

15

43
83

51

150

1,041

$

Amount

132,884-25
1,270,795.93
100,227.32
28,608.58
423,534.98
1,629,278.39
228,919.87
43,203.34
65,875.00
563,935.52
568,253.72
978,450.92
31,930,29
18,645.37
17,561,245.72

1,875.75

23,655,664.94

No.POs

26

112

11
103
557

54

19

73

157

74

13

224

1,445

Tota

$

|
Amount

213,543.
2,268,972.
100,227.
80,535.
678,026.
1,997,631.
333,132.
187,586.
95,375.
2,020,653.
1,707,424.
1,910,494.
126,575.
18,645.
21,795,279.

1,875.

33,535,980.

25

12

32

58

69

53

67

49

00

90

10

62

79

37

90

75

08



SUMMARY UHFIKI - USUAL YEAR 81 VS FISCAL VEftit L2

PURCHASING SECTION ACTIVITY

NUMBER RECEIVED & ISSUED AVERAGE TRANSAC™ ION TIME AVERAGE - P.A. PER MONTH
DOCUMENTS PROCESSED FY-81 FT-B2 FY-81 FY-82 FY-81 FY-82
TOTAL TOTAL TOTAL TOTAL TOTAL TOTAL
PURCHASE REQUISITION 2,*,45 2,412 2L.83
INVITATION TO BID 1.21? 942 10.82
PURCHASE ORDER 1,879 1,434 16.78 255,954.29
CONTRACT AWARD 515 658 4.60 319,911.38
LEASE 119 100 1.06 24,483.19
CONTRACT AWARDS
NO. ISSUED TOTAL VALUE
FY-81 FY-82 FY-81 FY-82
TOTAL TOTAL TOTAL TOTAL
ISSUED TO ALASKAN FIRMS 428 485 $27,133,849.97 $44,547,576.71
ISSUED TO OUT-OF-STATE FIRMS 87 173 8.696.224.65 20,693,487.75
TOTAL 615 658 $35,830,074.62 $65,241,064.46
PURCHASE ORDERS
NO. ISSUED TOTAL VALUE
FY-81 FY-82 FY-81 FY-82
TOTAL TOTAL TOTAL TOTAL
ISSUED TO ALASKAN FIRMS 1,272 1,002 $17,875,744.67 $24,372,083.25
ISSUED TO OUT-OF-STATE FIRMS 607 406 10,791,135.26 9,993,085.68
TOTAL 1,879 1,408 $28,666,879.93 $34,365-168.93
LEASES
FY-C2 TOTAL VALUE FY-82
.TOTAL TOTAL
NO. LEASES 1SSUED: 100 $25,492,240.62

JM/ZdIr

GRAND TOTAL OOLLAR AMOUNT:

FISCAL 1901

$67,239,071.77

$125,090,474.00

FISCAL 19B2



"An Act Relating to Alaska Bidders Preference"”

Alaska, in 1955, enacted a 5% bidders preference. This doesn"t help many Alaska
vendors oo they simply don"t bid. Many other states have a 3, 5 or 10% preference

for in-state bidders. We don"t.

Thi3 creates a problem and the fact that we have a 30% higher cost of living than
the contiguous U.S. compounds the problem. If a business has a 50% labor factor,

then 15% will allow them to compete witl*utside firms.

This preference would help local economy by allowing local businesses to hire more
people (Vendors in Seattle and California don"t hire many Alaskans.) who pay more
taxes, buy more houses, cars and consumer goods. (Employees in Seattle and Califor—
nia don"t buy many homes in Alaska.) Local business profits would be reinvested

in Alaska.

In Alaska, we have high unemployment and among them some.of the hardest working and
best educated people in the world. They ".re looking to us to help them simply by

keeping as many dollars as possible within the Alaskan economy to create new jobs.

Basically, this is a jobs bill and not for tic sole benefit of tho Alaskan vendor
but for the Alaskan working person. 1.1 million spent in Alaska rrovide3 approximately
20 jobs at $25,000 per year. 1 million spent outside is just 1 million gone. Triis

means we must sell another million dollars worth of non-renewable resources to replace



IN THE HOUSE
COMMITTEE SUBSTITUTE FOR HOUSE BILL NO. 106
IN THE LEGISLATURE OF THE STATE OF ALASKA
THIRTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to Alaska bidder preference."”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

*Section 1. AS 37.05.230(1)(B) is amended to read:
(B) a bid shall be awarded to an Alaska bidder if
the (HIS) bid is net mere than _L5 (FIVE) percent higher than
the lowest nonresident bidder®s; and

*Sec

*Section JS. AS 37.03.230(5) is amended by adding a new
subparagraph to read:
(D) if a joint venture, 1is composed entirely of
venturers that qualify under this paragraph;

*Section i. AS 37.05.230(7) is amended to read:

The provisions of this section do not apply to
contracts _foX-C.Q.PS.tr.uctlon;or repa-i-rs estimated to exceed
($5,000) $100,000. (OF EITHER THE DEPARTMENT OF TRANSPORTATION
AND PUBLIC FACILITIES, WHICH ARE AUTHORIZED UNDER AS 35.15.010



NOTICE: This opinion is subject to formal correction before publication in
the Pacific Reporter. Readers are requested to bring typographical or
other formal errors to the attention of the Clerk of the Appellate Courts,
303 "K"™ Street, Anchorage, Alaska 99501, in order that corrections may be
made prior to permanent publication.

THE SUPREME COURT OF THE STATE OF ALASKA

IRBY-NORTHFACE, a joint
venture,

Appellant,
File No. 7632
V.

COMMONWEALTH ELECTRIC
COMPANY, HARRISON WESTERN
CORPORATION-NEWBERY ALASKA,
INC., a joint venture d/b/a
SUSITNA CONSTRUCTORS and the
ALASKA POWER AUTHORITY,

Appellees.

HARRISON WESTERN CORPORATION-
NEWBERY ALASKA, INC., a joint
venture d/b/a SUSITNA
CONSTRUCTORS,

Cross-Appellant,
File No. 7649
V.
OPINTION
COMMONWEALTH ELECTRIC
COMPANY and the ALASKA POWER
AUTHORITY,
[No. 2664 - April 29, 1983]
Cross-Appellees.

Appeal from the Superior Court of the
State of Alaska, Third Judicial Dis—
trict, Anchorage,

Karl S. Johnstone, Judge.



Appearances: Stephen M. Ellis, William
E. Moseley and Marc D. Bond, Delaney,

Wiles, Hayes, Reitman & Brubaker, Inc.,
Anchorage, Tfor Appellant Irby-Northface.
Robert J. Dickson, Atkinson, Conway,
Bell & Gagnon, Anchorage, for
Appellee/Cross-Appellee Commonwealth
Electric Company. Donald W. McClintock

and Ross A. Kopperud, Assistant Attor —
neys General, Anchorage, and Norman C.
Gorsuch, Attorney General, Juneau, for
Appellee/Cross-Appellee the Alaska Power
Authority. Richard L. Wagg and Lawrence
T. Feeney, Faulkner, Ban field, Doogan &
Holmes, Anchorage, for Appellee/Cross-
Appellant Harrison Western Corporation-
Newbery Alaska, Inc.

Before: Burke, Chief Justice, Rabino-
witz, Matthews and Compton, Justices,
and Dimond, Senior Justice.* (Connor,

Justice, not participating.)

COMPTON, Justice.

RABINOWITZ, Justice, concurring, with whom BURKE,
Chief Justice, joins.

The single issue that must be addressed to resolve
this appeal and cross-appeal is whether a jJjoint venture
qualifies as an Alaska bidder under the Alaska bidderpref —
erence statute, AS 37.05.230, when only one of its venturers
would individually qualify as an Alaska bidder. For the

reasons set forth below, we conclude that such a joint

venture does qualify.

*Dimond, Senior Justice, sitting by assignment
made pursuant to article 1V, section 11, of the Constitution
of Alaska.



l. FACTUAL AND PROCEDURAL BACKGROUND
On October 25, 1982, the Alaska Power Authority
("APA™) issued invitations to bid on Transmission Line
Construction Contract #1 for the Anchorage-Fairbanks Inter—
tie. The bids received by the APA that are at issue in this

case were as TfTollows:

Irby-Northface $ 28,437,328.00
Susitna $ 28,931,030.00
Commonwealth (original) $30,877,773.00
Commonwealth (amended) $28,777,773.00

The Alaska bidder preference statute, AS 37.05.230, spec-—
ifies that state contracts for construction projects must be
awarded to the "lowest responsible bidder," with the excep—
tion that "a bid shall be awarded toan Alaska bidder if his
bid isnot more than five per cent higher than the lowest

nonresident” bid. AS 37.05.230(5) defines an Alaska bidder

as a person who:

(A) holds a current Alaska business
license,

(B) submits a bid for goods or
services under the rame as appearing on
his current Alaska business license,
[and]

© has maintained a place of busi—
ness within the state for a period of
six months immediately preceding the
date of his bid.



Irby-Northface 1is a joint venture entered into by
Irby Construction Co. and Northface Construction, Inc. It
does not have an Alaska business license and did not main-—
tain a place of business within the state for the six months
preceding its bid submission. Northface, however, has been
a licensed general contracting business in Alaska since
1977. Irby, on the other hand, 1is not licensed to conduct
business in Alaska. It specializes 1in the construction of
electrical transmission Jline systems and has built such
systems 1in over thirty-nine states.

Susitna is a joint venture entered into by
Harrison Western Corp. and Newber™ Alaska, Inc. The joint
venture obtained an Alaska business license before bidding
on this contract. The joint venture did not, however, main-—
tain a place of business in the state for the six months
preceding its bid. Nonetheless, both <corporations were
licensed in Alaska and had maintained a place of business 1in
Alaska for the six months preceding the submission of their
joint bid.

The Commonwealth Electric Cor”, is licensed to do
business in Alaska and maintained a place if business in the
state for the six months preceding its bid. Accordingly, it
is the only indisputably qualified "Alaska bidder"™ under the
statute, although itdoes not conduct 1its business exclu—

sively in this state.



Before Irby-Northface prepared its bid, it
received assurance from the APA that it qualified as an
Alaska bidder on the basis that Northface individually qual—
ified. On February 16, 1983, the sealed bids were opened
and the APA subsequently 1issued a notice of intent to award
the contract to |Irby-Northface, the apparent 1low bidder.
Susitna then commenced this action in the superior court,
challenging the intended award. It argued that Irby-
Northface does not qualify as an Alaska bidder because the
joint venture does not have an Alaska business license and
did not maintain a place of business in the state for the
six months preceding its bid. Furthermore, the joint
venture is composed of two businesses, one of which could
not qualify individually as an Alaska bidder. Susitm
contended that it qualifies as an Alaska bidder, even though
its joint venture did not maintain a place of business in
the state for the six months preceding its bid, because each
of its two venturers would individually qualify as an Alaska
bidder. Finally, Susitna argued that Commonwealth®"s bid
amendment was made 1improperly and was therefore ineffective.
Susitna®s bid was lower than Commonwealth®s initial bid and
was within Ffive percent of |1 v-Northface®s bid; Susitna
therefore concluded that the contract should be awarded to

it.



Commonwealth joined 1in Susitna®"s suit. It agreed
with Susitna that Irby-Northface should not be treated as an
Alaska bidder. It argued, however, that 1its bid amendment
was proper and effective. Its amended bid was Jlower than
Susitna*s bid and it therefore concluded that the contract
should be awarded to it.

Irby-Northface responded with several arguments.
The only one relevant to this appeal 1is the argument that
Irby-Northface does qualify as an Alaska bidder under the
statute.

The parties stipulated to the facts and agreed
that there are no material issues of fact precluding the
court from resolving the case on summary judgment. The
parties also waived any further appeal rights from the
administrative decision of the APA so that the superior
court®s judgment would be binding.

The superior court rejected all of Irby-
Northface®™ s arguments and agreed with Susitna and Cor.imon-
wealth that Irby-Northface should be treated as a nonresi—
dent bidder. It therefore concluded that it would be an
abuse of discretion for the APA to award the contract to
Irby-Northface because the bid of Susitna and the amended
bid of Conimonwealth were within five percent of Irby-
Northface *s bid. The court further concluded that Common—

wealth®s bid amendment was proper and effective.



Commonwealth®s amended bid was lower than Susitna®s bid and
the court therefore ruled that Commonwealth was the lowest
Alaska bidder.

Irby-Northface appeals from the superior court"s
judgment, repeating the arguments it made on the motion for
summary judgment. Susitna cross-appeals, contending that
the superior court was correct in ruling that Irby-Northface
is a nonresident bidder, but erred in ruling that Common—
wealth®"s bid amendment was "oper. Commonwealth and the APA
argue in response that the superior court®"s jJjudgment was
proper in all respects. The APA, however, has expressly
declined to take any position before this <court on the
proper meaning of the term "Alaska bidder."

As explained below, we disagree with the superior
court®"s ultimate conclusion. We hold that the APA"s deter —
mination was correct: Irby-Northface qualifies as an Alaska
bidder under the statute. It submitted the Ilowest bid and
it therefore should be awarded the! contract. We accordingly
find it unnecessary to address the other arguments raised by
the parties because they cannot affect the outcome of the

case.



I1. DISCUSSION

Commonwealth contends that, 1in order for a joint
venture to qualify as an Alaska bidder, the jJoint venture
itself must fulfill the requirements enumerated 1in AS 37.-
05.230(5), which are: (1) hold a current Alaska business
license, (2) submit its bid under the name appearing on the
license, and (3) have maintained a place of business within
the state for a period of six months immediately preceding
the submission of 1its bid. Susitna contends that a joint
venture may alternatively qualify as an Alaska bidder if
each of the venturers would individually qualify. The
superior court agreed with Susitna, stating:

The Court recognizes that joint
ventures are often Tformed for the pur—
pose of making a bid on a particular
job. Where principals of the joint
venture have maintained a place of busi—
ness within the state for a period of
six months immediately preceding the
date of the bid, this Court concludes
that AS 37.05. 230 (6) (c) is substantially
complied with. Furthermore, where the
joint venture acquires a current easi—
ness Jlicense 1ir the jJoint venture name
prior to award of the contract, and all
members of the jJjoint venture hold a
current Alaska business license at the
time of the bid, this Court concludes
that AS 37.05. 230 (5 () and () are
substantially complied with.

We agree with this much of the superior court®s decision and
similarly hold that a joint venture may qualify as an Alaska

bidder if each of the venturers would individually qualify.



The court further held, however, that "all principals of a
joint venture or any other bidder applying for a preference
must have maintained places of business within the State of
Alaska for at least six months prior to the gid to be
eligible for the Alaska Bidders Preference." (Emphasis
added.) In accordance with this analysis, Irby-Northface
could not qualify as an Alaska bidder because one of the two
venturers, 1Irby Construction, did not have an Alaska busi—
ness license and had not maintained a place of business
within the state for the six months preceding the joint
venture®s bid submission.

Before it decided to submit a bid on the contract,
Irby-Northface was uncertain /hether its joint venture would
qualify for bidder preference. The corporations accordingly
inquired of the APA as to 1its policy. They were informed
that the AFA interpreted AS 37.05.230 as permitting a joint
venture to qualify for preference if any of the venturers
would qualify 1individually as an A.laska bidder. They were
further informed that the APA has <consistently granted
preference to joint ventures when one of the venturers qual—
ified individually as an Alaska bidder.

The parties dispute the amount of deference this
court should give to the APA's interpretation of the
statute. As we recently indicated, "The 1independent judg-—

ment standard is used when agency expertise the



determination of fundamental policies are not involved.
However, even under the independent judgment standard
the court should give some weight to what the agency
has done, especially where the agency interpretation 1is
longstanding." National Bank of Alaska v. State, 642 P. 2d
811, 815 (Alaska 1982) (citations omitted).

The APA"s longstanding interpretation of the
bidder preference statute 1is based upon three factors:
first, this 1is the same interpretation given to the statute
by the Department of Administration; second, it is 1In accor—
dance with the purpose of the statute; and third, it 1is
harmonious with the only Alaska statute addressing an analo—
gous situation. As to the first of these Tfactors, the
Department of Administration has indicated by affidavit that
it interprets the statute as requiring that preference be
given to a joint venture when any one of the venturers qual—
ifies as an Alaska bidder "in order to accomplish the objec—
tives of 1insuring that Alaskan firms receive a preference."”
The Department notes that "a more Literal interpretation
would result in joint ventures of Alaskan firms not
receiving the bidder preference - a resul clearly not
intended by the statute."

Turning to the second factor relied upon by the
APA, the purpose of the stat ate, it is clear that the

statute”s purpose is to give Alaskan businesses a

10



competitive chance with nonresident businesses 1in the award
of state contracts. We need not and do not decide whether
this 1is a constitutional purpose and whether the statute 1is
reasonably related to that purpose. We do hold, however,
that the APA"s interpretation of the statute is the most
consonant with that purpose.

As a practical matter, an Alaskan business may be
unable to bid on a contract by itself and may be unable to
find another Alaskan business with which to associate on the
bid. The Alaskan business may thus be compelled to associ—
ate with a nonresident bidder. The only means by which the
legislative purpose of giving a preference to the Alaskan
business can be fulfilled under these circumstances 1is by
granting a preference to the entire joint venture. The mere
fact that a nonresident bidder 1is accordingly also given
preference does not make this interpretation unreasonable.
When the bidder 1is a joint venture comprised of one corpo—
ration that would qualify for preference and another corpo—
ration that would not, a conflict in purpose arises. On the
one hand, the legislature has indicated that nonresidents
are not to be given preference, but on the other hand, it
has also indicated that qualifying corporations are to be
given preference. Under these circumstances, we believe the

paramount 1interest is that qualifying corporations be given

11



preference, which can only be accomplished by giving prefer —
ence to the entire joint venture. As one commentator notes:

Chancellor Kent made a classic obser—
vation that: "In the -exposition of a
statute the intention of the Jlawmaker
will prevail over the literal sense of
the terms; and its reason and intention
will prevail over the strict letter.
e IT upon examination the general
meaning and object of the statute 1is
inconsistent with the literal 1import of
any clause or section, such clause or
section must, 1if possible, be construed
according to that purpose.

2A C. Sands, Sutherland Statutory Construction &8 46.05, at
57 (4th ed. 1973) (footnotes omitted). Accordingly, we
conclude that the APA"s interpretation of the statute is the
proper one.

This conclusion 1is supported by the third factor
relied upon by the APA. The APA notes that there is only
one statute addressing an analogous situation, AS 08.18.011.
This statute provides as follows:

It is unlawful for a person to submit a

bid or work as a contractor until that

person has oeen 1issued a certificate of

registration by the Department of Com—

merce and Economic Development. A part—

nership or joint venture shall be

considered registered if one of the

general partners or venturers whose name

appears m the name under which the

partnership or venture does business 1is

registered.

(Emphasis added.) As 1indicated in this statute, contractors

are not permitted to bid on state projects unless they are

12



registered in this state. A situation analogous to the one
posed bv this case arises when a joint venture wishes to bid
on a contract, but only one of the venturers 1is a registered
contractor. The state legislature resolved this problem by

holding that the joint venture may bid on the project as

long asone of the venturers is a registered contractor. We
believe that the legislature intends the same result to
occur with respect to "Alaska bidders.™ We therefore

conclude that the proper interpretation of the bidder pref—
erence statute is that a jJoint venture must be given
preference if one of the venturers qualifies individually
for the preference.

In itsbid evaluation, the APA concluded that
Irby-Northface qualified for preference, stating as follows:
[Irby-Northface] submitted the bid on
the appropriate forms, properly com—

pleted and signed, all addenduns were
acknowledged and bid security was fur—

nished as required. Both joint venture
partners are registered as Contractors
in the State of Alaska. The bidder

qualifies for Alaska Bidders Preference
based on the fact that one of the joint
venture partners (Northface Construc—
tion) possesses a valid business license
(BL # 048240) and has been in business
for more than the required six months.

This evaluation is 1in accordance with the interpretation of
AS 2 7.05.230 that we have made in the exercise of our

independent judgment, giving some weight to the APA"s

13



longstanding interpretation. Accordingly, the contract
should be awarded to Irby-Northface, the 1lowest responsive

bidder.

The judgment of the superior court is REVERSED.

14



RABINOWITZ, Justice, with whom BURKE, Chief Justice, joins,
concurring.

I agree with the majority"s conclusion that Irby-
Northface should be <considered an Alaska bidder under AS
37.05.230 for the reasons stated in the opinion of the
court.

I would, however, address the clear unconstitu—
tionality of the bidder preference statute under our prece—
dent of Lynden Transport, Inc. v. State, 532 P.2d 700

(Alaska 1975). % In Lynden we stated that:

A discrimination between residents and
nonresidents based solely on the object
of assisting the one <class over the
other economically cannot be upheld
under either the privileges and immu—
nities or equal protection clauses.

Ic". at 710. In this case, "it is clear that the statute®s

purpose 1is to give Alaskan businesses a competitive chance

with nonresident businesses in the award of state

1. Normally it is appropriate to
constitutional rulings wunnecessary to the decision of a
particular case. In the present context, however, the

constitutional defect of AS 37.05.230 1is manifest and, as
the state notes in its amicus  brief, the disruptive
consequences of uncertainty 1in the law are considerable in
the area of public construction. Thus, 1in this circumstance
I think it appropriate to address the constitutional 1issue.

-15-
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2
contracts,"” as noted by the majority. Under Alaska“s
equal protection clause, such a purpose does not justify a
statute which discriminates against nonresidents. Lynden,

532 P.2d at 711.3

2. The state and Susitna argue that the real
purpose of the preference statute is to strengthen the local
economy. Such an argument was advanced and rejected in

Lynden, 532 P.2d at 709.

3. Lynden was decided under the federal rational
basis equal protection analysis. 532 P.20 at 707, citing,
Morey v. Doud, 354 U.S. 457, 463-64, 1 L.Ed.2d 1485, 1490
(1957). Since Lynden, we have established that the lowest

level of scrutiny to be employed under Alaska®s equal
protection clause 1is more stringent than the minimum federal
standard. Gilman v. Martin, ___ P.2d , Op. 2652 at 13
(Alar;ka, April 1, 1983); State v. Erickson, 574 P.2d 1, 12
(Alaska 1978); 1sakson v. Rickey, c50 P.2d 359, 362 (Alaska
1976)

-16-
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fcion ~

UNDER (1) (B)Jdnrly s section,

A N7.05.230(5) is amended to read:
%) an "Alaska bidder,"™ for the purpose [OF BID AWARDS
rs

(A) a person who

(i) holds a current Alaska business license
f.]

(i) submits a bid for goods or services under
lbu name as appearing on that person®s [HIS] current Alaska
business license”™ [,]

(iii) has actively engaged in the business of
IHovlding 1ihe p,oods or services for which the bid iIs submit-

[MAINTAINED A PLACE OF BUSINESS WITHIN] the state for
**P<riod of six months immediately preceding the date of the

[MIS] bidj_

(iv) has derived at least 50 percent of earned



* Section 2.

(3

(\J

income from the operation of the business in the state for a

period of six months immediately preceding the date of the

bid; and
) is not delinquent in the payment of state
taxes; or
(BD a .joint venture, partnershi; other business

association consisting of more than cne perso;: if:

(i) at least one of the persons satisfies A(i)
and A(iii)-(v) of this paragraph; and

(i) the person or persons described in (i) of
this subparagraph control at least 10 percant of the joint
venture, partnership, or other business association;

AS 37.05.230(1)(B) 1is amended to read:

(B) A bid shall be awarded to the lowest Alaska

whose bid is eligible for an award preference. A bid is eligible

for

an award preference if it does not exceed the bid of the

lowest qualified non-Alaska bidder by more than

(i) five percent, for Alaska bidders under
subparagraph (5)(A) of this section; or

(i) .055 percent for each whole percent of
control of the business association in excess of 10 percent,
for Alaska bidders under subparagraph (5)(B) of this

section.
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Legislative Bill Request
Bidder Preference

In order to provide preference to Alaskan companies contracting for State
jobs and yet not provide a 5 percent subsidy to companies largely in
outside ownership, it is proposed that qualification for bidder preference
requires a minimum of 10 percent Alaskan ownership and that the 5 percent
allowable overbid be reduced in proportion to the degree of non Alaskan
ownership.

It should be recognized that it can be advantageous for Alaskan businesses

to work in conjunction with outside firms with special expertise. Therefore,
in the case of joint ventures or partnerships, the entities should be con-—
sidered as a whole and 10 percent Alaskan ownership by any portion of the
business entity./should qualify the business for a bidder preference.

ar Lim U pu.% rf>



ALASKA BIDDER PREFERENCE ALLOWANCE

Each 1% ownership over 10% merits one bidder preference credit of .055%
(1790 x .05% = .055%)

% Ownership Credit Overbid Allowance
10 1/90 x .05 .055%
11 2/90 x .05 -11%
12 3/90 x .05 .16%
13 4/90 x .05 .22%
14 5/90 x .05 J27%
15 6/90 x .05 .33%
20 11/90 x .05 -61%
30 21/90 x .05 1.16%
40 31/90 x .05 1.72%
50 41/90 x .05 2.27%
60 51/90 x .05 2.83%
70 61/90 x .05 3.38%
80 71/90 x .05 3.94%
90 81/90 x .05 4_.50%

100 91/90 x .05 5.00%



Sec.

(B) [A BID SHALL Bt AWARDED TO AN ALASKA BIDDER
BID IS NOT MORE THAN FIVE PERCENT HIGHER THAN THE LOWEST NONRESIDENT
BIDDER"S; AND] if companies, partnerships, joint ventures or any
other legally recognized entities, which are at least ten percent
Alaskan owned, submit bids, the bid shall be awarded to the lowest
Alaska bidder as long as that bid does not exceed the bid of the
lowest qualified nonresident bidder by an_amount based on a formula
as follows:

(i) for entities with Alaskan ownership of greater than
zero but less than ten percent, the allowable excess over the
lowest nonresident bid 1is zero;

(ii) for entities with Alaskan ownershipten percent
or more, the allG..ajle_excesg over the lowest bfd shall fncrease
from .055 percent to a maximum of 5.0 percent at a rate which
eguals .055 percent for each additional one percent Alaskan ownership
over ten percent.

2. AS 37.05.230(5) 1is repealed.

IF HIS



ATTORNEY AT LAW
P. 0. Box 899
Anchorage, Alaska 99510

(907) 276-1840

May 16, 1983

Senator Vic Fischer

c/o David Dye

Alaska State Legislature
Pouch V (MS 3100)
Juneau, Alaska 99811

Dear David:

I have enclosed certain correspondence which may explain my complete
disappointment in the University"s failure to fully enforce the Alaska
Bidder®s Preference statute, as we discussed on May 12, 1983.

Despite Mr. Sherman Carter®s assurances in his April 11, 1983
letter that they would decide whether or not to terminate the contract
with Century Construction Company, the University has failed to make
any decision whatsoever. | find this nonfeasance totolly unacceptable
for paid public officials especially when admmistering a public works
contract, “hey have an affirmative duty to uphold AS 37.05.230(5).

I appreciate the Senator®s concern hi cliis matter as the University"s
action in this case may indicate future problems as well. | believe it
is essential that the University provide honest assurances to the public
and our Legislators that AS 37.05.230 on Alaska bidder preference will
be respected on the capital projects it now requests in SB 18, $. 19,
SB 229, 1B 32, M 95. 1B 272. Thank you for your interest.

Sincerely

Alaska State District Council
of Laborers



University of Alaska
Fairbanks, Alaska 99701

April 11, 1983

Kevin Dougherty, Esq.
P. 0. Box 899
Anchorage, AK 99510
Dear Hr. Dougherty:

Thank you for your letter of 6 Apri™...

An information copy of a letter which I sent: to Century
Construction Company, before your letter to me arrived, 1is
attached. As indicated in it, the university will do its best

promptly to settle these questions and 1issues, namely either
secure from Century Construction Company the information
requested in my attached letter or automatically terminate the
contract and then again proceed as expeditiously as possible.

Sincerely

Sherman Cartt <
SFC/pe
Attachment

cc: Astrid de Parry, General Counsel



Sherman Carler
E»rcuti*e Vice Fienoent

University of Alaska
Fairbanks, Alaska 99701

April 6, 1983

Jerome P. Cohen, President Jerome P. Cohen, President
Century Construction Co. Century Construction Co.
1617 S. Jackson Street 202 East 26th

P. 0. Box 3085 P. 0. Box 103916

Seattle, WA 98114 Anchorage, AK 99501

Re: CONDITIONAL _NOTICE OF TERMINATION
Tanana Valley Community College
Construction Contract #TVF-78nfg

Dear Mr. Cohen:

On the advice of legal counsel, 1 am obliged to demand that you
promptly provide me with a sworn statement, plus appropriate
supporting documentation, concerning your company®s assertion
that it has maintained a place of business in Alaska for at least
six months 1immediately preceding the date of your bid on the

above-referenced project. In particular, I would like vyou to
confirm 1in writing and verify by way of notarized copies of lease
agreements, rent receipts, utility bills, cancelled <checks,

subcontractors®™ and suppliers®™ bids, bank statements and other
pertinent documentation, that Century Construction Company has,
in fact, maintained business offices at the following addresses:

1) 3209 Doris Street, #1
Anchorage, AK 99503;

2) 6151 "A" Street
Anchorage, AK 99502

3) 202 East 26th
Anchorage, AK 99501

Please be advised that a recent 1investigation revealed that the
first listed address is the site of an 8-unit residential
apartment complex; the second has been occupied by Redi Electric
Company for several years; and the third 1is occupied by Control
Contractors Inc. I am particularly disturbed to 1learn that
representatives of Redi Electric Company have disclaimed any
knowledge of your organization and expressly denied ever having
leased space to Century Construction Company. It is even more
curious that Control Contractors |Inc. is itself listed in a



Jerome P. Cohen, President
April 6, 1983
Page 2

current telephone directory as having an address at "6.151 “"A"
Street

In light of the foregoing, | am forced to conclude that your firm
may have fraudulently misrepresented material facts 1in support of
your claim that Century Construction Company is entitled to the
5 per cent Alaska bidder"s preference under AS 37.05.230. Unless
you can provide me wi"th sufficient evidence to the <contrary
within ten (10) business days of your receipt of this letter, 1
will have no <choice but to terminate Century Construction
Company®"s right to proceed with the work pursuant to Article 47
of the General Conditions ("Right of Owner to Terminate
Contract"), upon expiration of that ten (10) day period of time.

In the event that Century Construction Company fails or refuses
to provide the information requested above, or if the
documentation to be supplied is not complete and adequate to
rebut the presumption of fraud, then this letter shall serve as
notice that Century®s right to proceed with the work will have
terminated automatically upon expiration of the ten (10) day
period of time. In the meantime, however, you are hereby
directed diligently and faithfully to continue performing the
work 1in progress so as to avoid unnecessary delays and expense to
the Owner 1in completing this project.

Mr. Cohen, I am sure you can appreciate the gravity of our
concerns in this matter and | trust that you will make -every
reasonable effort to provide us with the required assurances in a
timely manner. If you have any questions or comments in this
regard, please do not hesitate to contact either myself or
A.strid de Parry, General Counsel, at the following Dhone numbers:
;907-474-7563 or 907-474-7259.

Verv truly vours.

SC:ADP:LSD

cc: rid de Parry, General Counsel
jd Enos, President, TVCC

Chris Ahoy, Direc"-or, Facil. Planning & Construction
John Nickles, Contracting Officer



ATTORNEY AT LAW
P. 0. Box 899
Anchorage, Alaska 99510

(907) 276-1640

April 6, 1983

Dr. Sherman Carter

Executive Vice-President
University of Alaska
Fairbanks, AK 99701 ..

Pe: Century Construction Co./Bid No. 83-B-149
Dear Dr. Carter:

Per your April 4, 1983 request, | have summarized below our
concerns and objections to the TVCC construction award made by the
University to Century Construction.

/

As discussed, the Alaska Bidders Preference statute AS 37.05.230(5)
requires that a local bidder (1) hold an Alaskan business license, (2) that
the bid be submitted in the name of that license and, (3) that the
bidder have maintained a place of business within the state for a
period of six months preceding the date of bid. The University was
obliged by law to properly apply this statute when awarding the TVCC
construction contract.

It is our contention that the University improvidently granted
Century preference. To begin with, the correspondence between Century
and the University on the matter itself raises serious doubts about
Century"s eligibility for local bidder preference. In its February 16,
1983 letter Century admitted it had no projects in Alaska while claiming
that Mountain Pacific Companyls work is somehow relevant. Although,
.230(5) is broadly written so to provide for all state contracts for
goods and services, any reasonable application of the statute to
construction contracts, in particular, should raise serious doubts
about Century®s eligibility on this fact alone.

In addition, several other factors in the correspondence itself
indicate Century was in no way a bona fide local contractor. The
University failed to obtain answers to the specific questions set forth
in its February 11, 1983 request to Cer"-ury. Specifically, Century
did net respond whether its office was xeased or "registered” in its
name; whether its telephone was listed in its name; and whether Century
carried any inventory, supplies, equipment, etc. at that location. Also
note that the Certificate of Insurance and Performance Bond were executed

in Seattle.

AR I



AMNAASsTdATrantp®”o”es™ndenreTouier ilactors>houlc{ have given
fair warning of oOuury®s ineligibility. Virtual5$ all correspondence
was through Century % Seattle office. A letter sent to the alleged
Anchorage office was returned "addressee unknown". Telephone contacts
with Century in Anchorage were not possible. And it is probable

that still further indications, not apparent to us from the corres—
pondence, may have occurred.

Acting on our reasonable doubts of Century ® status as a local
bidder, we bring the following to your attention.

Century ® alleged address at 3209 Doris St., Apartment #1 is a
residential duplex apartment. Zoning restrictions (R-2) would prohibit
operation of any typical construction contractors business in this
area. Most importantly we have talked with Marilyn , the
present resident. When asked if Century Construction was, or ever has
been, located at that address she responded "No its not here ... they
never were here... | live here .... | work for Barokas fi Martin and
Mark Nelson only used this address for business purposes, we represented
him." The phone number she gave us was registered to a Mark Nelson an
4/1/83/ a private residence. We did not disclose the purpose of our
inquiry.

Century"s later address, allegedly at 6151 "A" st., is also an
outright misrepresentation. That building is owned by Redi-Electric
Company and the owners of that company have directly informed us that
Century never has been located at that; office, and havr had no
contact or knowledge about Century Construction Oorpany.

We have also investigated Century s current Alaskan address alleged
to be at 202 East 26th St. The building gives no indication of
occupancy by Century Construction and is maintained by a Boling Ccrrpany.
When we asked the office person whether that was Century®"s office, he
responded "No, why do you want them"™ and (hat "Mark, stops in once
or twice a week to pick up messages". When we asked how to contact
Century Construction he gave the telephone # (206) 329-5656 (Century in
Seattle). No equipment car vehicles marked Century were in the lot at
this location.

It is not our intent to find fault with the University in challenging
the contract award since the labor cannunity hopes to continue its
strong support for the institution. But it is essential at this time
that the University promptly place the contract in the hands of the
bona- fide lowest bidder per applicable statute. As Attorney deParry is
aware, Century®"s material misrepresentations not only call for rescission
of this void agreement with Century by contract, but the preference
statute itself requires rescission. Your immediate action is necessary
to prevent further injury to the affected parties and the public
interest.

Sincerely,

for Alaska State Qigkfict
Council of laborers

KD/ks



May 17, 1983 Butrovich Room

Members Present

Senator Vic Fischer, Chair
Senator Tim Kelly
Senator Arliss Sturgulewski

Agenda

HB 6 Driving a motor vehicld

HB 17 Advisory vote on raising the drinking age to 21
HJR 28 Native Allotments

HB 184 Title for Vehicles

HCR 9 Veterans® memorial

HCR 17 State medal of heroism

HCR 18 Display of flags

HB 106 Alaska bidder preference

HB 165 Relating to the Alaska Public Offices Commission
HB 6 Driving a motor vehicle
Committee staff presented a proposed committee substitute. The

cor.,mittee substitute is an amended version of SB 61 which has been
considered previously by the committee.

Alan Baily, Anchorage Municipal Prosecutor and Gayle Horetski,
Department of Law, testified in favor of the committee substitute.



Senator Sturaulewski asked if there are latent constitutional problems
with administrative revocation of driver"s licenses. Ms. Horetski
replied that there are no problems per se.

Senator Fischer called attention to Sec. 13, sobriety check points, which
has been acded tI' "he bill.

Senator Kelly moved and asked unanimous consent to adopt the committee
substitute and pass it from committee with individual recommendations.
There was no objection.

HB 17 Advisory vote on raising the drinking age to 21

Senator Kelly asked to withdraw his proposed committee substitute. He
then moved and asked unanimous consent to pass the bill from committee
with individual recommendations. There was no objection.

HJR 28 Native Allotments

Senator Fischer proposed a committee substitute which refined and
clarified certain language but made no substantive changes.

The committee substitute was passed from committee with individual
rfcv mmenddtions.

HB 184 Title for vehicles

Daily Kuble.y, representing himself, testified for the bill.

There was discussion regarding whether the definition of "mobile home"

should be by statute or by regulation. It was decided to follow the
written recommendation of the Department of Public Safety and have the
definition by regulation. Committee staff was directed to prepare a

committee substitute to that effect.

HCR 9 Veterans® memorial

Senator Fischer expressed concerns about the resolution including the
issue of censorship of art and possible copyright law violations.



Natalie Rauthaus, Juneau Arts and Humanities Council, spoke in favor of
leaving the sculpture "Nimbus"™ where it is. She felt that there would
be negative repercussions from the National Endowment for the Arts if
the State of Alaska did not hold up its grant agreement.

Senator Sturgulewski said she favors leaving "Nimbus"™ alone.

Peter Kelley, Vietnam Veterans of Alaska, testified in favor of moving
"Nimbus" to another location and placing a veterans® memorial at that
location.

Senator Fischer said he favored a resolution which would look at the
entire capital city area for potential sites for a veterans* memorial.

Steve Smith, Southeast Alaska Visual Artists Association, testified he
tersonal ly thought that the present site is not ideal for a work such as

"imbus" but that he had reservations about moving the work. He
suggested that a more appropriate memorial could be dedicated to all
those who have been lost in Alaska"s waters, with special emphasis on
veterans.

The resolution was held over pending study by staff.

HCR 17 State Medal cf Heroism

The resolution was passed with a unanimous do pass recommendation
without discussion.

HCR 18 Display of flags

Representative Milo Fritz (prime sponsor) testified for the resolution.
He has noticed that during holidays the flag poles in Juneau are often
empty. He finds this situation deplorable. He thinks flags should be
flown on state government buildings throughout the state.

Senator Fischer suggested that there be a slight wording change to
cTarify that flags are to be flown only when there 1is a security or
maintenance person on regular duty.

Senator Sturgulewski moved and asked unanimous consent to adopt a
committee substitute to that effect and to move the bill from committee
with individual recommendations. There was no objection.



HB 106 Alaska bidder preference

Senator Fischer introduced a proposed committee substitute for the
Committee®s consideration.

Resa King, Associated General Contractors, testified against the bill
and bidder"s preferences in general because of increased costs.

Bob Link, Director of the Division of General Services and Supply,
Department of Administration, said that the bidder"s preference was easy
to administer. He said the bill could lead to significantly increased
costs.

Dave Hutchins, Alaska Rural Electric Cooperative Association, testified
against raising the bidder"s preference to 15%.

The bill was held over pending additional staff wc”k.

HB 165 Relating to the Alaska Public Offices Commission

Representative Rick Uehlina (prime sponsor) testified for the bill and
gave a "brief legislative history of the bill.

Theda Pittman, Executive Director of the Alaska Public Offices
Commission, testified in favor of the bill and recommended that a House
floor amendment deleting certain requirements be added back into the
bill by this committee.

Senator Fischer stated that the bill would be held over pending
preparation of a committee substitute.

The meeting was adjourned at 4:32 p.m.



ALASKA STATE LEGISLATURE

SENATE STATE AFFAIRS COMMITTEE POUCH V, JUNEAU 99811

SENATOR VIC FISCHER, CHAIRMAN (907) 465-4954
May 19, 1983 Butrovich Room
3:00 p.m.

Members Present

Senator Vic Fischer, Chair
Senator Tim Kelly
Senator Pat Rodey
Senator Arliss Sturgulewski

Agenda

HB 106 Alaska bidder®s preference

HB 165 Relating to the Alaska Public Offices Commission

HB 184 Title for vehicles

HB 128 Child prostitution penalties

HIR 2 Constitutional Amendment- length of legislative session
HB 106 Alaska bidder®s preference

The bill was discussed by the committee and the consensus was that the
portion of the bill dealing with the percentage of preference should be
deleted and made the subject matter of a separate state affairs
committee bill. The new committee substitute for HB 106 would thus
contain the "purpose"™ section and a section relating to joint venture.

Senator Rodey moved and asked unanimous consent to adopt the committee
substitute and to pass the bill from committee with individual
recommendations. There was no objection.



General discussion ensued on the topic of session extensions once the
limit had been met.

The committee adjourned at 3:45 p.m.
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ALASKA STATE LEGISLATURE

SENATE STATE AFFAIRS COMMITTEE POUCH V, JUNEAU 99811
SENATOR VIC FISCHER, CHAIRMAN (907) 465-4954
MEMORANDUM
T0: Committee Mentors

FROM: Senator Vic Fischer
DATE: May 20, 1983

SUBJ: HB 106- Alaska bidder"s preference

As you will recall, last Thursday the committee passed out a committee
substitute for HB 106, relating to the Alaska bidder®"s preference. The
committee substitute dealt with the problem of joint ventures resulting
from the Irby case but deleted all of the original bill language dealing
with a change in the percentage of preference for qualified Alaska
bidders. It was the consensus of the committee that the latter issue
would be better dealt with in a separate "tate Affairs bill.

I would appreciate it if you could be thinking about the best legisla—
tive approach to this problem. For your convenience, | have attached an
early draft of the committee substitute for HB 106 which reflects try
most recent thinking on the issue; 1i.e. increased protection and encour—
agement of small and minority businesses in particular. I have also
attached a list of potential options and a copy of the current statute.

Please feel free to contact me or David Dye of my staff on this matter.
David is also available to work with your staff.

Attachments



% Preference

1) 5%
2)  10%
3)  15%

4) (or any other
figure)

ALASKA BIDDER"S PREFERENCE OPTIONS

(pick one from each column)

Applied to:
1) contracts of any amount

2) only contracts under a
certain amount (e.g. $100,000)

3) only to contracts over a
certain amount

4) combination of 2 and 3 above
with different percentage
preferences

Agency exemption:

iy
2)

3)

4)

5)

6)

exemption
exemption
exemption
struction

exemption
contracts

for DOT/PF contracts

for APA contracts

for only con—
contracts of DOT/PF

for only construction
of APA

combination o fl &2o0r 3&4

above

no exemption for any agency



§37.05.230 i Public Finance §37.05.230

(d) Votes required to be conducted under (c) of this section may be
conducted by teleconference. (81 ch 170 SLA 1980)

Cross references. — For the 1980 spe- Chapter 171, SLA 1980, in the Temporary
rial appropriation to the reserve for emer-  and Special Acts binder,
gency operating expenses account, see

Article 4. Uniform Purchasing.

Section

230. Competitive bids
240. Award of contracts and purchases

Sec. 37.05.230., Competitive bids. In the manner provided in AS
37.05.010 — 37.05.330 and rules and regulations established under it

(1) a contract for construction and repairs, or a purchase of and
contract for supplies, materials, equipment, and contractual services,
must be based on competitive bids; an award shall be made to the
lowest responsible bidder after advertising for bids, except that (A)
Repealed by &2 ch 92 SLA 1967; (B) a bid shall be awarded to an
Alaska bidder ifhis bid isnot more than five per cent higher than the
lowest nonresident bidder3; and (C) competitive bids need not be
required (i) for contractual services where no competition exists; (i) for
sales involving fair trade items; (iii) when, in the judgment of the
purchasing agent, food, clothing, or medical supplies, or materials for
use in laboratory and experimental studies may be purchased
otherwise to the best advantage of the state; (iv) where rates are fixed
by law or ordinance; (v) for items traded in on like items; or (vi) for
professional services; ,,

(2) ifthe amount of the contractual services, purchase, or sale B
estimated to exceed $5,000, sealed bids shall be solicited, when prac—
ticable, by publication in a newspaper calculated to reach prospective
bidders and by posting notices in public places within the area where
the work is to be performed or material furnished and in addition the
department may also designate a trade journal for publication; the
department shall also solicit bids by sending notices by mail to all
active prospective bidders known to itand all bids shall be sealed when
received, and shall be opened in public at the hour stated in the notice;
the department may limit the solicitation of bids or negotiate directly
if it finds that it is in the best interests of the state;

(3) a contractual service, purchase or sale where the known require—
ments are estimated to be less than $5,000 may be made either upon
competitive bids in accordance with (2) of this section or in the open
market, in the discretion of the department; but, so far as practicable,
shall be based on at least three competitive bids and recorded as pro—
vided in AS 37.05.240; small purchases of less than $500 in the discre—
tion of the department may be made on the open market, and may be
by cash payment from petty cash recounts set aside for that purpose;
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the department shall determine the amount of the petty cash accounts
needed by each state agency, and inspect the petty cash accounts at
least once each year to determine that the total plus amounts of
receipts for unreplenished disbursements isequal to the fixed sum of
cash set aside; shortages in petty cash accounts are a personal liability
of the responsible head of the agency towhom the account is set aside;
the department shall make all necessary rules and regulations
governing use and replenishment of petty cash funds;

(4) the provisions of this section relative to competitive bids do not
apply to contracts for the operation of transportation systems for
students to and from the schools within the state, as are authorized
under AS 14.09.010; and these contracts may be awarded by bid or
negotiation and, at the discretion of the Board of Education, may be
awarded for periods of three years or less;

(5) an "Alaska bidder,”for the purpose of bid awards under (1) (B)
of this section, is a person who

(A) holds a current Alaska business license,

(B) submits a bid for goods or services under the name as appearing
on his current Alaska business license,

(C) has maintained a place of business within the state for a period
of six months immediately preceding the date of his bid;

(6) the competitive bid requirements of this section do not apply to
air taxi services used by state employees when no formal contract is
executed; the department affected shall pay the air taxi operator the
tarifT rates as published by him with the Air Transportation Commis —
sion for the type of aircraft required; the tariffs need not be uniform
throughout the state and may reflect the diverse conditions of various
areas of the state; the air taxi service used ineach case shall be selected
by the state employee who is to fly in the aircraft, or ifmore than one
state employee is flying in the aircraft by the employee in charge; in
all cases the air taxi operator shall have complied with AS 02.05.010
— 02.05.260 and other prequalifying regulations established by the
department;

(7) the provisions of this section relative toan "Alaska bidder" do not
apply to contracts estimated to exceed $5,000, ofeither the Department
of Transportation and Public Fat T.itiec. which are authorized under AS
35.15.010 — 35.15.120, or the Department of Highways, which are
authorized under AS 19.10.010 - 19.10.280;

(8) the provisions of this section relative to competitive bids do not
apply to the purchase ofproducts or services manufactured or provided
by a sheltered workshop; -

(9 the provisions of this section relative to competitive bids do not
apply to the purchase of products or services provided by the correc—
tional industries program established under AS 33.32;

(10) requests for and acceptance of bids or other proposals for profes—
sional services shall comply with AS 24.23 or AS 36.98. (83 art IV ch
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Public Finance

82 SLA 1955; am &8 - 10, 23 ch 186 SLA 1957; am 81 ch 77 SLA
1959; am 81ch 158 SLA 1962; am 81ch 82 SLA 1964; am &1, 2 ch
92 SLA 1967;am 81ch 61 SLA 1970; am 81ch92 SLA 1975; am 81,
2 ch 194 SLA 1975; am Executive Order No. 39, 811 (1977); am 85

ch 53 SLA 1982; am &86 -

Revisor’s notes. — The reference to AS
14.09.010 in paragraph (4) was originally
a reference to AS 14.10.070. Chapter 98,
SLA 1966 revised Title 14 and the sub-
stance of AS 14.10.070 became AS
14.09.010.

Effect of amendments. — The first
1982 amendment, effective July 1, 1982,
added paragraph (9).

The second 1982 amendment, effective
July 22, 1982, in paragraph (2), substi-

tuted "$5,000” for "$2,500" near the
NOTES TO
Notice requirements. — This section

makes no requirement for notice by special
delivery, registered or certified mail. State
ex rel. Department of Administration v.

8 ch 144 SLA 1982)

beginning and inserted "limit the
solicitation of bids or” near the end. The
amendment also substituted "S5.000” for
"52,500" and "$500” for "5300" in para-
graph (3) and added paragraph (10).
Editor's notes. — As enacted, para-
graph (9) contained a reference to AS
33.30.400 — 33.30.490. These provisions,
however, were renumbered by the revisor
of statutes pursuant to AS 01.05.031 and

the reference in paragraph (9) was
changed accordingly.
DECISIONS

amendment should extend only to whether
there was a reasonable basis for the
agency to decide that the bid in question
was nonresponsive. Stale ex rel. Depart-

ment of Administration v. Bowers Office
Prods., Inc., Sup. Ct. Op. No. 2244 (File No.
4792), 621 P.2d 11 (1980).

The department had a reasonable
basis to determine thnt a defectin a bid
was material and that the bid was
nonresponsive when the bidder failed to
acknowledge receip: ofamendments. Stale
ex rel. Department of Administration v.
Bowers Office Prods., Inc., Sup. Ct. Op. No.
2244 (File No. 4792), 621 P.2d 11 (1980).

Bowers Office Prods., Inc., Sup. Ct. Op. No.
2244 (File No. 4792), 621 P.2d 11 (1980).

Amendments to bid invitations.
Using regular mail to send an amendment
to an invitation for bids is a proper proce-
dure for notifying known bidders. State ex
rel. Department of Administration v.
Bowers Office Prods., Inc., Sup. Ct. Op. No.
2244 (File No. 4792), 621 P.2d 11 (1980).'

Judicial review of agency dictions of
rejecting a bid for failing to return an

Sec. 37.05.240. Award ofcontracts and purchases, (d) Except as
otherwise provided in AS 37.05.230, a contract or purchase made by or
under the supervision of the department for which competitive bids are
required shall be awarded to the lowest responsible bidder. The depart—
ment shall determine the responsibility of the bidder based upon the
bidder 3§ (1) adherence to the bid specifications, (2) proposed terms of
delivery, (3) compliance with state laws, (4) performance record, (5)
financial capability, and (6) compliance with conditions imposed in the
solicitation for bids. The purchasing agent may cancel the solicitation
for bids before the award upon a written finding which specifies the
relevant facts that it is in the state 3 best interest. However, if the
purchasing agent makes the contract or purchase after the solicitation
for bids is cancelled, the purchase or contract shall be made in accor—
dance with AS 37.05.230(2). Before the awarding of a contract for a
building or the making ofrepairsupon abuilding, the department shall
see that the bids conform with plans and specifications approved by the
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Original sponsors: Ward, Zha“roff,
Flood, et al

IN THE HOUSE BY THE STATE AFFAIRS COMMITTEE

SENATE CS FOR HOUSE BILL NO. ]/06 (State Affairs)
IN THE LEGISLATURE OF THE ISTATE OF ALASKA
THIRTEENTH LEGISLATURE - (FIRST SESSION
A_BILL
For an Act entitled: "An Act relating to Alaska bidder preference."”
BE IT ENACTED BY THE LEGISLATURE OF THE STATK OF ALASKA:
* Section 1. AS 37.05 1is amended by addingV new section to read:

Sec. 37.05.225. PURPOSE- The legislature finds that there
exists in the state continuing high unemployment, underutilization of
resident construction and supply firms, and nigh costs unfavorable to
the welfare of Alaskans and to the economic health of the state. The
purpose of bidder preference for resident firma when the state acts as
a market participant using state funds 1is to entourage local industry,
strengthen and stabilize the econonmy, decrease wunemployment, and
enhance the tax and revenue base of the state.

* Sec. 2. AS 37.05.230(1)(B) is amended to read:
(B) a bid shall be awarded to an Alaska bidder 1if the

[HIS] bid 1is not more than five percent higher than the lowest

VS. nonresident bidderls, except that a contract bid of $100,000 or
less shall be awarded to an Alaska bidder if the bid 1is not more
f than 15 percent higher than the lowest nonresident bidder®"s;and
* Sec. 3. AS 37.05.230(5) 1is amended by adding a new subparagraph to
read:
(D) if a joint venture, 1is composed entirely of ven—
turers that qualify under this paragraph;
*Sec. k. AS 37.05.230(7) 1is amended to read:
@) the provisions of this section relative to an "Alaska
bidder”™ do not apply to a contract [CONTRACTS] estimated to exceed

-1- SCSHB 106 (SA)



$100,000 [$5,000], of [EITHER] the Department of Transportation and
Public Facilities, which is; [ARE] authorized under AS 35.15 and the
provisions of this section do not apply to a contract of less than
$100,000 of that department if their application would result in loss
of federal funds [AS 35.15.010 - 35.15.120, OR THE DEPARTMENT OF HIGH—

WAYS, WHICH ARE AUTHORIZED UNDER AS 19.10.010 - 19.10.280];

SCSHB 106(SA)
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Winner:

Non Resident Alaskan 15%-$100,000 Bid 152-100,000 Contract
Bid Bid 5% Thereafter 5% Thereafter
$50,000.00 " $57,500.00 Alaskan Alaskan
$86,956.52 $100,00.00 Alaskan Alaskan
$90,000.00 $100,000.00 Alaskan e Alaskan
$90,000.00 $101,000.00 Alaskan Non Resident

$100,000.00

$100,001.00

RLS/dIr

6/0516-02/6GSS2

$115,000.00

$105,100.00

Alaskan e

Non Resident

Non Resident

Non Resident
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IV. ANALYSIS: Senate Bill SCS HE 106
Date: Hay 16, 1983

The only quantifiable costs associated with this bill are the impact on
agency operating budgets for commodities and non-professional services, which
would have occurred if the bill passed last year. The larger and more unquan-
tifiable costs would be due to reduced competition as out-of-state firms are
driven out of the Alaskan market.

This cost estimate does not include effects on contracts for travel or
professional services which are not effected by this Act. No estimate has been
made of effects on the Alaska Power Authority or the Department of Transporta—
tion and Public Facilities.

The State already spends a majority Gf its commodity and non-professional
dollars with Alaskan vendors.

7 022B-04-2/BDGSF1
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DEPARTMENT OF NATURAL RESOURCES IOV Aska aoet

PHONE: 907-465-2100
OFFICE OF THE COMMISSIONER

February 14, 1984

The Honorable Vic Fischer
Alaska State Senate

Per :hV

Juneau, Alaska 99811

Dear Senator Fischer:

In response to questions posed about HB 110 (Avalanche and Fire Weather
Forecasting) by Senator Ray at last week"s State Affairs Committee
hearing, 1 am providing information on the Department®s avalanche
education and safety programs.

The avalanche education program that is sponsored by the Division of
Parks is highly popular and professionally managed. The Alaskan Alpine
Club has written :me several times in past months to object to the
program, criticizing both its mission and its management. | have
reviewed the Club®s concerns and do not believe that there is any basis
for the allegations of mismanagement. Nor has there been any effort to
exclude this group fran participating in planning and conducting the
Fairbanks workshop, which was scheduled in response to a request from
another Fairbanks group. Above all, 1 believe that the program has
proven its public: significance by the public support it has received and
by the number of backcountry accidents it has prevented or mitigated.

The Division of Parks and Outdoor Recreation is an appropriate manager
for this program partly because it has trained staff who are skilled in
avalanche prevention and safety techniques, but also because the
Division is in fa.ct responsible for recreation management in
avalanche-prone areas around the staue. Since 1980 the Division has
organized and conducted 58 avalanche workshops for hundreds of Alaskans.
I have attached seme representative comments frcm workshop participants.
The program has keccme one of the bc.3t in North America, providing (as
government should) an important educational experience uc interested
Alaskans.

In its letter to legislators, the Alaskan Alpine Club raises a number of
questions about the avalanche program. My staff will be available to
answer any questions that you may have at your next hearing. 1| also
draw your attention to the fact that the proposed statutory change
affects fire weather forecasting — another important function of
government — and removes the avalanche function fran what has been
basically a pass-through arrangement at the Department of Public Safety.

10-J9LH



In closing, please allow me to reiterate that this is an educational
program of proven worth, and one that is appropriately performed by
government as a public service.

Please contact me or with any further questions. | appreciate your
attention to this matter and look forward to working with you to resolve
any problems that may arise in the passage of HB 110.

Sincerely,

Robert D. Arnold
Deputy Commissioner

Attachments.



April 18, 1983

Mr. Neil C. Johansen

Director, Division of Parks
Department of Natural Resources
619 Warehouse Drive, Suite 210
Anchorage, AK 99501

Dear Sir:

Representative Mike Miller has before the Alaska House of Representatives an

Alaska avalanche bill. It proposes continued funding for the avalanche educa-—
tion program and the avalanche forecast system. The avalanche education program
is conducted by the Division of Parks, DNR. I have attended four of their

multiday schools offered during this winter and found them of high caliber.
They provide practical learning on backcountry travel, avalanche meteorology,
and land-use as affected by avalanches. North American experts have been
instructors in the courses and add a depth of knowledge rarely found in such
workshops. These courses fill a serious need in Alaska and are offered at a
very low fee to allow easy access.

The avalanche forecast center operated by the University of Alaska®"s Arctic
Environmental Information and Data Center in Anchorage for the Department of
Public Safety provides mountain weather and avalanche forecasts for southcentral
Alaska during the fall, winter, and spring. It provides forecasts for the
public and for special users such as the Alaska Railroad, State DOT&PF, and
State Troopers. The forecast system permits low-cost avalanche mitigation and
acts as a logical center from which to intelligently cope with this natural
hazard.

Both of these activities in the avalanche program bill b?:gin to meet Alaska's
safety and prevention requirements. I urge your support ot this measure.

Sincerely,
fM p s .

Philip S. Marshall
Periglacial Geologist

PSM/slc



