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July 8, 1982

The Honorable Terry Martin.
3960 Reka Dr=ve-B6
Anchorage, Alaska 99504

Re: Marilyn Carpenter®s candidacy
Our file 366-029-83

Dear Representative Martin:

In a letter dated June 24, 1982 (received 1in this
office on June 28, 1982), you requested that we review cer—
tain aspects of Me, Marilyn Carpenter 3 candidacy for the
office of Representative from Election District 13, Seat B.
Although you poBe a number of specific questions, you appear
to have two primary concerns: (1) was Ms. Carpenter a resi—
dent of Election .District 13 for one year, ao required by
Article 11, Section 2 of the Alaska Constitution, at the time
she refiled her declaration of candidacy oh June 1, 1982; and
(2) because she was not properly a candidate before June 1,
1982, having not been a resident for a full year In Election
District 13, must her campaign committee (or, in the alterna—
tive, contributors to that committee) repay to the state any
campaign contribution refunds under AS 43.20.013(a>?

In brief, the Attorney General®s office cannot mak»"
the residency determination you desire. We are the attorney
for the Division of Elections, and sb such have no greater
powers than the division possesses to make such 1inquiries,
Ab you note in your letter, the division cannot go beyond Che
statements 1in the declaration of candidacy. If you have a
disagreement r,ith the statements 1in that declaration of can—
didacy, one remedy which you may pursue is to file a lawsuit
in the Superior Court. The answer to your question regarding
repayment -to the state for refunds given to campaign contrib—
utors is not as clear. However, on the basis of our research
and consideration of the facts presented, we believe it 1is

cz remely unlikely that a court would require contributors to
repay the refunds, and even more unlikely that the court

would require the campaign committee to do so. A more de—
tailed analysis of these issues follows.
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1. FACTUAL BACKGROUND

On December 1, 1981, Mb . Carpenter filed her decla—
ration of candidacy under AS 15.25,030. In the declaration.,
she stated that she had been a reaident of Election District
13 since June, *981,

Article 11, Section 2 of the Alaska Constitution
provides 1iu pertinent parti "A member of the legislature
shall be a qualified voter who has been a resident of Alaska
for at least three years and of the dietrict from which
elected for at least one year. immediate ly*"preceding his fil—
ing ~for office,*1 (“raphesis added,) Since HI"! Carpenter
"stated on her i1lecember 1, 1981 declaration that she had been
a resident of Election District 13 only since June, 1981, it
appeared from the face of her declaration that she did not
meet" the constitutional eligibility requirement for the of—
fice of having been a resident of the district for one year
"immediately preceding (her) filing for office."

However, that fact was not noticed by Division of
Elections officialer at that time, and they accepted her dec—
laration. Ms. Carpenter solicited campaign contributions and
made expenditures for campaign purposes.

In April, 1982, you contacted officials in the Di—
vision of Elections and pointed out the problem with Ms. Car—
penter®s December It 1981 declaration of candidacy. On May
5, 1982, Patty Ann Folley, Director of the Division of
Elections, spoke with M3. Carpenter about the residency ques—
tion, following up the conversation with a May 6, 1982 letter
to Ms. “""irpenter.

Ms. Carpenter responded that she became a resident
of Election District 13 on May 28, 1981, On May 27, 1982,
Mb . Policy sent Ms. Carpenter a letter informing her that her
declaration of candidacy was being rejected because she did
not meet the one-year residency requirement prior to filing,
The letter noted that Ms. Carpenter had Indicated an inten—
tion to refile on or after May 20, 1982.

On June 1, 1982, Ms. Carpenter refiled for the of—
fice of Representative from Election District 13, Seat E,
stating that she had been a resident of Election District 13
since June 1, 1981.

Your June 24, 1932 inquiry to this office follov7ed.
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1. MS. CARPENTER"S RESIDENCE SINCE JUNE 1. 1901.

In your letter, you relate a number of items which
lead you to question Ms- Carpenter ™ residence 1in Election
District 13 aa of June 1, 1981, However, as you also note in
your letter, there 1s nothing the Division of Elections

could do but accept as the truth any information a candidate
submits on tbe application.”” That 1is what we advised the
Lieutenant Governor, in a memorandum on January 22, 1980 (De—
partment of Law file J66-412-80). In that memorandum, we
stated*. "As a general rule, you should accept filings which
are valid on their face, and it is neither your duty nor your
function to gr.totion their validity,” We also, stated:

For the most part, the Alaska Election
Code, like many othersdepends upon the
adversarial nature of the election pro—
cess for enforcement. The law reasonably
assumes that a candidate®s opponents will
be the first to raise complaints againBt

any false or fraudulent filing. Resi —
dence (domicile) 1a an elusive legal con—
cept. Proof of residence consists of
both objective facts and subjective feel —
Ings. A determination requires a 1iiull
blown hearing and an independent, nonpar—
tisan decisionmaker. The Election Code

quite wisely does not provide for the
election officials to make such deter—
minations ,

The court in Bell v. Foster, 200 A.2d 354 (N.J.
Super, App Div. 1964), reached the same conclusion. In that
case, the court found that the clerk®s duty 1in reviewing a
nominating petition (similar to a declaration of candidacy)
was merely ministerial, and that the clerk could not rule on
the cuestion of residency, The court stated: "To the extent
that the residence requirement embrfces the concept of domi—
cile, its determination calls for judicial 1intervention."
The court noted the significant possibility of abuse 1f such
determinations were made by individuals appointed by elected
officials. Garcia v, Carpenter, 525 S_.W,2d 160 (Te>:, 1975).
A similar result was reached in (In our telephone conversa—
tion yesterday, you .acknowledged the problems which might
result from the Lieutenant Governor, as supervisor of elec—
tions, ruling on the qualifications of a candidate fci Lieu—
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tenant Governor or the Attorney General, as”an appointee of

the Governor, ruling on the qualifications of a candidate for
Governor.)

While you recognize that Division, of Elections
officials cannot question Ms. Carpenter™ residence 1in
Election District 13 as of June 1, 1981, you wondered whether
the Attorney General might make a ruling on this question,
Under AS 44.23.020, the Attorney General la the legal advisor
to the Governor and other state officers. In other words mhe
is charged with assisting them in carrying out their dutieB,
It was in this capacity that we gave advice to the Lieutenant
Governor regarding elections ofiicials making residency de—
terminations. The Attorney General does not have independent
authority to make such determinationsi rather, 1t iIs his duty
to advise other state officials and, 1f necessary, defend
their decisions (for example, a decision by elections offi—
cials not to make a residency determination) 1in the event of
litigation.

As we indicated in our advice to the Lieutenant

Governor, "the Alaska Election Code, [like many others, de—
pends upon the adversarial nature of the election process for
enforcements."” If you still believe® that Mb . Carpenter 1is

not- qualified to run as a candidate for the office of repre—
sentative from Election District 13, there are two remedies
available to you. The" first i1s to file a lawsuit in Superior
Court seeking a judicial determination that Ms. Carpenter 1is
not qualified to run. The second iB to take your case di—
rectly to tbe most powerful judges of all, the voterB,in
Election District 13.

I11. REPAYMENT OF STATE REFUNDS TO CAMPAIGN CONTRIBUTORS.

AS 43.20.033(a) authorises refunds by the state of
up to $100 per individual for political contributions. You
are 1interested in knowing whether the state could require
repayment to Che state of those refunds mad*™* for campaign
contributions to Ms. Carpenter®s campaign prior to the refil—
ing of her declaration of candidacy on June 1, 1982

Initially, it must be noted that any repayment to
rhe etate would have to be made by the individual* contribu—
tors to Ms. Carpenter™s campaign, not her campaign committee.
The campaign committee did not claim any refunds from the
state; only the individual contributors did. Accordingly, if
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those refunds were improperly claimed, 1t was the contribu—
tors who improperly claimed them. The campaign committee
could not be required to repay tbe state for refunds given tc
individual, contributors.

More 1mportantly, however, we believe 1t 1iIs ex—
tremely unlikely that a court would require the repayment of
those refunds under tho facts of this case, Ms. Carpenter
initially filed on December 1, 1981. On Decembers, 1981,
she was i1nformed by" Division of Elections officials that her
filing wae 1in order and Chat her name would appear on the.
primary election ballot. It was not until May 27, 1982, that
the division rejected her declaration of candidacy.

Under ?he$e facts, the contributors to Ms. Carpen—
ter"s campaign vould have a very strong argument that their
contributions to her campaign were made 1in reliance on the
representation by the division that Ms, Carpenter®s filing
wae in order and that she would be listed on the ballot as a
candidate, There B an appearance of unfairness 1in the state
certifying Ms, Carpenter » candidacy, allowing contributions
to be solicited on behalf of her campaign, 3&llowing Chose
contributions to be spent for campaign purposes, refunding
those contributions, and only then seeking repayment of those
refunds upon discovering that her initial filing was not
proper.

There are a number of cases which hold that the
absence of fraud or willful misconduct excuses a failure to
comply with the Iletter of the law, .Sec, e.g., Anderson, v.
Pavla, 419 A.2. 806 (Pa. 1980); mPeople ex relT~8cll wv."
Powell, 221 N.E,2d 292 (111, 1966). While we have discovered
no cases precisely on point, 1in Owens y. Sharpton. 381 N,E,2d
160 (N.Y. 1978), the court addressed the question whether pe—
titions deBignating a candidate in a party primary election
and a committee to fill vacancies weta completely invalidat id
because the candidate, did not meet residency requirements.
If the petitions were completely invalidated, the* committee
to fill vacancies would not be permitted to make an appropri—
ate substitution. The court held that the petitions were
valid as far as the committee was concerned ana that the com—
mittee should be permitted to make an appropriate substitu—
tion, notwithstanding the disqualification of the candidate,
as long as there was no finding that either the petition .or
tbe petition gathering process was tainted by fraud. Compare
rotopoulos v. Bd. of Elections, 381 N.E.2d 337 (N.YTT978T
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(where designating petition invalid, committee invalid as
well).

Under the facts presented here, where the Division
of Elections recognised Ms. Carpenter®s candidacy until
May 27, 1982, we believe the court would find that “her cam—
paign contributions corrmittee expenditures were sufficiently
valid -- or at least appeared sufficiently valid tc good
faith contributors - that contributors to the campaign were
entitled to refunds®under AS 43.20.013(a),

IV. OTHER MATTERS >
You also raise a number of ether questions: e

1, Should Ma. Carpenter have listed the name of
th person or persons renting her condominium from Jure 1931
un ,1 i1ts sale 1in November, 19817 AS 39.50.030(b)(1) rc-
qui. as a conflict of interest statement to include "(1) the
source of all income over $100 . ,, received by him -
during the preceding calendar year."™ Because Ms, Carpenter®s
conflict of interest statement was filed in December 1981r it
was net necessary for i1t to include any sources of income
during that same calendar year, only the preceding calendar
year,

2,. Should the individual who loaned Ms. Carpenter
the down payment for her new home be listed on the conflict
of 1interest form? We have no knowledge that Ms, Carpenter
received a loan to make the down payment on her new home,
However, 1if she received such a loan, i1t is reportable on the
conflict of interest forte under A3 39.50.030(b)(6).

3, Should the person leasing or renting
Carpenter 3 part ownership in a condominium 1in Girdwood be
listed on the conflict of 1interest statement? If she re—
ceived 1income from the rental of a condominium 1in calendar
year 1960, the source of that income s)ould be listed on the
form under AS 39.50.030(b)(1).

4. Would Ms. Carpenter®s campaign committee have
to return monies given in federal tax credits to contributors
in 19S1? While that is a question of federal law, not state
law, vc believe the federal courts would apply an analysis
simila- to that contained in Part 11l of this letter.



Honorable Terry Martin July 8, 1982
Se: 366-029*83 Page 7

5. Can a person Jliat their campaign telephone
number as a work number on tbe declaration of candidacy form?
We are unaware of any provision of law which prohibits this
practice.

6, IT Ms. Carpenter won the primary election and
then was found not to be qualified, would her primery oppo—
nent be entered on tbe ballot for the general election? AS
15.25.110 provides that a vacancy on the general election
ballot resulting from a candidate®"s disqualification may be
filled by party petition. See AS 15,25.120 -- 15.25,130-for
petition procedures.

V. CONCLUSION

We hope we have answered your questions. If; we can
be of further assistance, please contact us at your conven-—
lence.

Sincerely,

WILSON L, CONDON
ATTORNEY GENERAL

G. Thomas Koeater
Assistant Attorney General

GTKzdIm

cc: Ms. Marilyn Carpenter
Lieutenant Governor Terry Miller
Joseph K. Donohue
Patty Ann Polley



INTERIM OFFICE: Megislature
1024 WEST SIXTH AVEML'E
ANCHORAGE, ALASKA 99501
(907) '274-2843

JN SESSION:
POUCH V CHAIRMAN

JUNEAU. ALASKA 00SIt
(807) 409.4003

JiCmtse (Committee on @ffairs
AGENDA

DATE: 3/14
Tive: 1:00 p.m.. RooOM 102

i. Call the-meeting to order

A. NOTE THE COMMITTEE MEMBERS PRESENT AND WELCOME THOSE
OBSERVING THE MEETING.

B. REMIND THOSE WHO HAVE NOT SIGNED-IN TO DO WHO WISH
TO.TESTIFY. AND REMIND THOSE GIVING.TESTIMONY TO
SPEAK UP AND STATE THEIR NAME. ADDRESS AND PHONE NUM-
BER BEFORE TALKING.

ii. Announce legislation under consideration:

7HCR 10 -access to whittier

HB 29 - verification of residency for candidates running for certainpublic offices.

HB 123 - A special appropriation to the Office of the Gov..

OTHER NOTES OR REMINDERS:
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FISCAL MOTE
. REQUEST -
Bill/Resolution Mo. "Jniicn s ono i M o oQ
Title "An ip+ via ar"in? r. ... uer"if-pstion of rcsidenc /or can =
Requested bv Leez2 vee Date 1/20/83 L
certain public
I1. FISCAL DETAIL
Agency Affected nff£-oo r-f -+~ho
Prooram Cateaorv Affected T | - N T c
SRU. Proaram. Or Suboroaramis, Affected m ¥%i sion of Elections
(Note: If more than one budget component is affected, separate line-itenm
amounts and funding for nach component in the analysis section.)
EXPENDITURES (Thousands of Dollars)
FY 83 FY 84 FY 85 FY 86 Fy 87 FY 88
100 PERSONAL SERVICES
200 TRAVEL
300 CONTRACTUAL
400 COMMODITIES
500 EQUIPMENT
600 LAND & STRUCTURES
700 GRANTS,CLAIMS,ETC.
TOTAL -0- -0- -0- -0- -0- -0-
FUNDING (Thousands of Dollars)
GENERAL FUND
FEDERAL FUNDS
OTHER (Specify Source)
POSITIONS
XNONE
FULL TIME
PART TIMS
TEMPORARY
I11. ANALYSIS (See Fiscal Note Preparation Instruction, Section I11)
No additional fiscal 1impact is anticipated with House Bill No. 29
1V. DATE 1/29/737 PREPARED 3Y Dani"th D. rt T T>op<itv Dirertnv
AGENCY C -—---- 0 c “ha <I~wO-PMvi T is @ qf
Oricinai: Legislative Finance PHONE -=r-£1=] Elections

cc:* Budget, and Management
Prime Sponsor (First Legislator Mamed)

32-001 (Rev. 12/62)



Certificate
of Need Prog.
(repealing)

U of A Trust

Lands

(transfer of
ownership)

Candidates for

Public Office

(residency
requirements)

pege B

INTRODUCTION OF BILLS (House)(cont"d)

HB 26 (cont"d)

Fund, providing loans for expansion of business 1in communities
having a population under 10,000 have priority over all other
qualifying business loans, and loans that use at least 25 percent
of the lean proceeds for expansion of a business have priority over
loans that use less that 25 percent of the lean proceeds for
business expansion.

Loanc may not exceed 82,000,000 or 75Z of the net market value of
the borrower®s business, whichever is less; may not bear interest
in excess of 10.9 percent or one percent above the prime lending
rate, whichever is less; shall have a fixed interest rate and fixed
mfc-chly payments; and shall have a term of 15 years but may net
impose a penalty for acceleration of payments. Eligibility for
loans is based on residency, providing the borrower must do
business in the state for one year before applying for the loan,
and must be a state resident. A business may receive only one loan
under the program. Provides Act takes effect July 1, 1983.

.Introduced January 17 and referred to Labor & Commerce, then to

Finance.

HOUSE BILL NO. 27. by Lindauer.
Would repeal the Certificate of Need Program (see HB 19, page
32, 1identical). Does not provide for an effective date.

introduced January 17 and referred to Health, Education & Social
Services. -WITHDRAWN January 17 by sponsor in favor of HB 19.

HOUVL BILL NO. 28. by Martin and Lindauer.

Would transfer the ownership and management of University of
Alaska trust land from the Department of Natural Resources to

the Board of Regents of the U of A. Directs the Commissioner

of Natural Resources to convey to the Board of Regents the right,
title,, and interest of the state in the land granted to tbe state
by the United States for the support of the U of A tjiat is
identified in Appendices E and N in a document entitled "Settlement
Agreement between the Department of Natural Resources, the
Department of Revenue, and the Department of Administration and the
University of Alaska and the Board of Regents as Trustees for the
University of Alaska."™ Provides Act takes effect immediately.

Introduced January 17 and referred to Resources, Judiciary, then to
Finance.

HOUSE BILL NO. 29. by Martin, Flood and Lindauer.

Amends section of the Election Code relating tc the nomina-

tion of candidates (AS 15.25) by adding new sections requiring

the verification of residency of candidates. Candidates must

meet specific requirements (to be adopted as regulations by the
Director of Elections). Requirements apply to candidates for state
executive and national legislative offices (AS 15.25.030), and also
for candidates who do not represent a political party (AS
15.25.180). Does not provide for an effective date.

Introduced January 17 and referred to State Affairs, Judiciary,
then to Finance.
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DIVISION OF ELECTIONS
POUCH AF
JUNEAU. ALASKA 99811-9974

OFFICEOF THE GOv £RAOR
PHONE: (907) 586-6161

Sentember 27, 1983

Honorable Vic Fischer
Alaska State Senate
State Affairs Committee
1024 W. 6th, Suite 204C
Anchorage, Alaska 99501
Attn: Suzanne Tryck

Dear Senator Fischer:

Enclosed are the observations and other materials that you
requested for HB 29 and HB 30.

If this office can be of any further assitance to you,
please do not hesitate to call upon us.

Sincerely,

Meiners
Director

Enclosures



TO:
FR:
RE:

Senate State Affairs Committee Date: 9/27/83
Director, Division of Elections
HB 29 and HB 30

The Division gave considerable testimony in the respective
State House Committees in 1983 on both HB 29 and Hb"™30. We
consider both bills as unnecessary legislation that will
complicate the present procedures for running for office and
"registering as a voter.

The analysis of HB 29 is attached. In addition to this
analysis, we feel that the present situation of candidate
scrutiny of other candidates who Tfile for office from the
same district is superior to any regulatory or
administrative checks that the Division could impose. To
give two examples:

One Alaskan filed as a representative from Ketchikan 1in
1974. His long and immediate residence in Anchorage was
known to his fellow candidates and to many voters; his
candidacy was thus disallowed. Another Alaskan was an
Anchorage House candidate, challenged on duration of
residency by her opposing candidate in 1982. Because of her
housing situation in that district, she was allowed to
remain on the ballot.

In both situations it was the opposing candidates who made
public their charges of residency; after review of their
answers to the changes, the situations were resolved without
the Division becoming directly involved.

The Division feels that an investigative arm for checking
each candidates* truth in filing would be a magnet for
opposing candidates to plant suspicion of eligibility. If a
opposing candidate is so unsure of the "facts" regarding a
candidates® eligibility, then they should let their doubts
be publically known to members of the press or others who
can ascertain whether that candidate 1is eligible. The
Division is no more capable of determining this information
though State or local government entities than 1is the
neighbor next door cr a campaign wo"*ker, or member of the
press.

Again, we feel this investigative arm would be a target for
candidates and the press, which, if our information is
incorrect, could well lead to lawsuits and charges of
misconduct or malfeasance by the Division.

Similarly, we do not fee], comfortable in requesting or
checking local tax records, phone bills or other
information on the residence of candidates.

We are not that sort of watchdog or 1investigative agency.
Our Tfiles reflect the residence and mailing addresses of
each registered voter. We feel this 1is sufficient
information to check a candidate"s residence, using previous
years microfiche of voter registration.



HB 30 "relating to proof of eligibility for registration
as a voter" by Martin and Lindauer

HB 30 would require the Division of Elections to design a
new voter registration form containing a much larger OATH
SECTION.

Presently, the form has a qualifications oath th.it pertains
to the entire form; name, residence address, date of birth
(age), and length of residence in the State and District,
and U.S. citizenship.

As Alaska has very few overseas voters, the Division does
not consider this category of voter as necessary of special
treatment on a new registration form.

Additionally, the category of voters who are eligible only
for the presidential election is also very small; those
registering within 30 "ays of the election, or out-of-state
voters visiting our state during this once-in-four-year
period. To satisfy this small category, elections offices
could have a special form made up for this purpose and used
only during this 30 day period.

Referring to LIME 10 of the proposed bill, registrars are
already required under (¢) of this section to examine one or
more forms of identification, such as drivers license, birth
certificate, hunting license, passport, etc., unless the
voter is personally known.

The Division does not feel that this new section will add
any degree of w ter security than 1is already available in
statute. For instance, the Division is allowed access to
the Alaska Justice Information System Computer (AJIS) to
check criminal records if we know of or suspect felony
convictions, and thus, voter ineligibility.

Finally, present law does not require SOCIAL SECURITY or
DATE OF BIRTH information to be entered on the form for

registration. Consequently, the Division would be hard

pressed to coordinate with other: state agencies to check
eligibility without this data.

MOTE; Because of the addition of the LIBERTARIANS
as a political party, it is necessary for the
Division to change the registration form
to reflect this in the PARTY PREFERENCE
section. However, with this small addition,
we f(el the form is adequate for our
purposes, and we would not recommend any
further changes at this time.
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l. RECUE! 1. FISCAL DETAIL
Bn F/Resolution No.: HB 30 Agency H~7ecsad:Qffice of the Governor
+1a.n r
SDCnsoriRoprpcpnfativp Martin BRU, Proaram or bUDorogranusy ntrectec:
Requesto, ":" House Finance Division of Flections

EXPENDITURES/REVENUES: (Thousands of Dollars)

rt 83 i1 FY 84 i1 FY 35 mFY 86 rt 3/ Ft 88 =«
OPERATING 1 i 1 i i i
100 PERSONAL SERVICES 11116 1 118.? " 1?5.3 L 132.8 140.8 *
200 TRAVEL 1 7.5 1 7.9 1 8.4 8 ¢ 9.4 i
300 CONTRACTUAL - 82,7 1 63.1 1 66.9 70.9 "75.1 i
400 COMMODITIES 1 -0- [N o -0- -0- i
500 EQUIPMENT i 7.5 o ' 1 -0- -0- i
600 LAND & STRUCTURES 1 1 1 1 1 1
700 GRANTS, CLAIMS, ETC i | 1 | 1 i
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r * REVENUE-
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OTHER (Specify Source) i i i i i I
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1 1 1 < 1 1
Ill. SOURCE OF FUNDS ~0 QF-SE7 -J-CAL IMPACT OF BILL:
IV. ANALYSIS: Atcac.n a secareta pace for any Analysis
Preoared By: Dana C. Coffman, Deputy Director Phone: 586-6181
Division: ni“/isinn of Floptions Date: Anril ?6. 1983
Acoroved Py Ccrtirissioner: - D:re: %4 / /ft.a>=

0e: :rt.T.en7: [jpnfr.n.int DowPrno.r

Distribution:
Original to Legislative Finance
Cooy to Office of Management and Buacet (for Leoislature introcuced Pills)
Ccoy to Department (for Governor intrccucaa bil.ts-)""
Cooy to SDcnsor
Cooy to Reauestor (if different from Sponsor) 3/8/SC



FISCAL NOTE ANALYSIS
HB 30

" An Act relating to proof of eligibility for registration
as a voter."

(100) Personal Services

Four new positions, one in each election supervisor's
office, will be required.

Voter Registration Investigators

Juneau (1) Range 12B (1946/mo) + benefits 12 mo 29 &
Anchorage (1) Range 12B  (1946/mo) + benefits x 12mo 29 &
Fairbanks (1) Range 12B (2218/mo) + benefits x 12mo 33
Nome (1 PPT) Range 123 (2639/mo) + benefits x 6mo 19,
Benefits figured at 25%

Total Personal Services 111 .5
(300) Contractual Services
(311) Additional long distance phone charges 9.6

@ $20Q/mo x 4 offices x 12 months

(314) Postage (correspondence with registrants 2.4
and various state agencies)
1000 pieces/no x 12 mo x .20/piece

(322) Printing and redesign of new voter
registration cards
(Based on FV 82 actual + inflation)

Printing of new registrar handbook
and instructions

(345) Maintenance and Repair 11.5
4 maintenance agreements on [IBM
Displaywriters

(364) Rental of 4 IBM Displavwriters 39.7

Total Contractual Services 82.9

(500) EauiDment

Costs for office eouipment for new positions

Desk 750

Chair 325

Microfiche Reader 300 X 4 positions
1875

Total Equipment



HECITIONCOE- TILE1S

Chapter 25. Nomination of Candidates

Article 1.

Section
30. Declaration of candidacy
40. Mannerand date of filing declaration

45, "Withdrawal of Candidacy

Sec. 15.25.030. Declaration of candidacy, (a) A member of a
political party who seek', to become acandidate o’ the party in
the primary election shall execute and nle a declaration ot
candidacy. The declaration shall he executed under oath
hetore an officer authorized to take acknowledgments and
shall state in substance: (H the full name ot the candidate: 120
the Iull mailing address o1 the candidate: 13) it the candidacy is
tor the otfice ot state senator or state representative, the elec-
tion or senate district ot which the candidate is a resident: Mi
the mure for which the candidate seeks nomination: t5i the
name ot the political party of which he is a candidate for
nomination: &) the full resident address ot the candidate: 17i
the date ot the primary election at which the candidate
declares himself to he a candidate: <0l that the candidate will
meet the specific residency requirements of the otfice tor
which he is a candidate: I'll that the candidate will meet the
specific citizenship requirements of the otfice lor which he is a
candidate: 1101 that the candidate is a qualified voter as
required v law: I11) that the candidate will meet the specific
age requirements of the office forwhich hi*is a candidate:!12)
that the candidate requests that his name he placed on the
primary election ballot: 111) that the required fee accompanies
the declaration: I14i that he is not a candidate lor any other ru-
fice to he voted on at the primary or general election anti that
lie has not tiled another declaration of candidacy or
nominating petit on tor the office tor which this declaration is
filed: <15 the manner in which he wishes his name to appear
on the ballot; and 1161 that the candidate is registered to vote
asa member ot the political parly whose nomination he seeks.
<h) A person tiling a declaration of candidacy under this sec-
tion shall simultaneously tile a statement oi income sources
and business interests which complies with the requirements
0: AS 39.50.

Sec. 15.25.U40. Manner and date of filing declaration. <)
The declaration is filed by either 11) the actual physical
delivery of the declaration in person or by mail ai or hetore
1:00 pin . prevailing time lune | oi the year in which a
general election is held lor the oiiico. oi 12) the actual physical
delivery by telegram ot a copy m substance ru the statements
made in paragraphs 11 « 1f oi the declaration as required by
AS 15.25.030 at or before 500 p.m . prevailing time, lune | ot
the year in which a general election is neltl lor the ollice and

Primary Elections— Excerpts

Section
50. Requirement of filing fee
55. Removal of name from primary ballot

also the actual physical delivery ot die declaration containing
paragraphs H 1. 1161as required by AS 15.25.0 50by registered
mail which is received not more than 15days alter that lime
thl It the postmark is illegible, a date-.i rei eipt from the post oi-
fe'c where dispatched shall ! eacceptable as evidence ot
mailing. It 'tine | is a Sunday or holiday, the deadlines tor
postmarking and receipt ot the declaration shall he extended
24 hours in each instance, ni A candidate tor a statewide or-
fice oracandidate tor adeirit | uitle oitice shall tile oitner with
the director or an election supervisor. It the candidate tiles Ins
declaration with an olet lion supervisor, the election supervisor
shall immediately forward the declaration to the director, id) li
the declaration tiled under tat of this section is not received
within seven calendar days, the candidate' shall he notmed ot
nonreceipl. Hie candidate shall have the ‘itiporlunuv to rente
his declaration with prool that Ins previous declaration has
been tiled in atimely manner anil in uiorriance with law.

Sec. 13.25.045. Withdrawal of candidacy. Notice or with-
drawal ot candidacy must lie in writing over the signature ot
the candidate.

Sec. 15.23.050. Requirement of filing fee. MI At the tune tin*
declaration is tiled, each candidate shall pay a tiling tee to tin*
director The tiling tee tor candidates tor ouicv ot governor,
lieutenant governor. United States senator anrl United Slates
representative is S100. The tiling lee for candidates lor ott.ee of
state senator and state representative is S50 Subject to
legislative appropriation, the director shall pay the tiling fee
collected from a candidate under tins section In the central
committee of the iirilitic.il parly of that candidate, tbl An in-
digent person .is detun'd by regulations adopted under the
administrative procedure ad 1AS 44.62i may tile a s|al"menl of
indigent v in the tnrm ptrsrrilled hv requlation in place ot the
filing tee required hv this section

See. 15.23.055. Removal of name from primary ballot. A
candidate's name will appear on the primary election ballot
unless notice of his withdrawal trom the primary is received )V
die director at least 40rlav-s hetore the dale ot the primary elec-
tion
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REPRESENTATIVE ANCHORAGE. AK 99504
PHONE 333-6990
TERRY MARTIN
DISTRICTS
CHAIRMAN—LADOR AND COMMERCE COMMITTEE DURING LEGISLATURE
PHONE465-3873 POUCH V
STATE CAPITOL
IUNEAU.Ar 99811
PHONE 465-3784
MEMORANDUM
To: Senator Vic Fischer, Chairman

Senate State Affairs Committee
From: Representative Terry Martin
Date: February 3, 1984
Subject: CSHB 30 (Fin)

"An Act relating to proof of eligibility for registration as a
voter."

1 introduced e bill in order to tighten up our tests of eligibility of a
person to vote in Alaska at the time of voter registration. I became con—
cerned when 1 was going through a list of those eligible to vote in my dis—
trict. A great many of those Ulisted had mailing addresses which were
obviously from other voting districts and, 1in some cases, other states or
countries.

This legislation is designed to ensure that voter registrars check to be sure
that registrants are actually residents of Alaska and of the district in which
they are registering to vote. Specifically, the bill:

1. Provides that an applicant shall be required to provide proof of
eligibility to vote, and allows the director of the Division of Elections
to obtain information from other state agencies for use in determining an
applicant™s eligibility. (Note: the word used in the bill :s "muy"™ be
required to provide proof. This should be amended to reflectour desire
that the applicant shall provide proof.);

2. Instructs the director of the Division of Elections to provide a form to
applicants stating that they are indeed eligible to vote in Alaska and in
the election district;

3. Instructs the director to investigate claims of eligibility that seem to
contain conflicting statements (eg, registering to vote in a particular
election district, but listing a mailing or residence address in another
election district); and,

4. Allows the director to adopt regulations to carry out these provisions.



I have copies of mailing labels which were provided to me before the Ilast
general election listing people registered to vote 1in my district (East

Anchorage). These mailing labels have addresses from West and Mid-town
Anchorage, numerous General Delivery addresses, Seward, Kodiak, Fairbanks,
Maryland, Colorado, and other states and countries. I would be happy to share

thase with you. Please don"t hesitate to contact me if you have any questions
regarding this legislation.
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DIRECTOR OF ELECTIONS OF
DECLARATION OF CANDIDACY ELECTION SUPERVISOR
STATE HOUSE OF REPRESENTATIVES
1984

HOME PHONE
WCRK PHONE
L (Please use same @rm orname as

PLEASE TYPE OR PRINT

on vour voter acknowledgment card) declare that my full resident address is:
Alaska, and that my full mailing address is:

Alaska

(zip code)
I declare myself a resident of and candidate for nomination to the office of State Representative

representing Election District. Seat. .. lama candidate for the.

political party in the primary election to be held on August28,1984.1 am a citizen of the United States

and have been a resident of Alaskasince 19 lam aqualified voter and am regis—
tered tovote under t h e political party and have been a resident of
Election District since 19 Ishall meet the age requirement upon taking the

oath of office ifelected. lam not a candidate for any other office to be voted upon at the primary or
general election and 1have not filed another decl ration of candidacy or nominating petition for the

office for which this declaration is filed. | request that my name appear on the primarv election ballot

and that itappear in the following form.*

(printe name for ballot use)

The required fee of 1>30.00 accompanies this declaration.

(Signature of Candidate)

Subscribed and sworn before me this .day of 198

(Notarv Public or Postmaster)
(Commission expires: )

Please check one of the following:
lam tiling rnv conflict of interest statement with thisdeclaration.

lhave a current conflict of interest statement on ti"e with the Alaska Public Offices Commission.
(A current municipal conflict oi interest rloes not apply)

I"d assist the si.ui in verifying voter identification, please provide one or more ot the following:

I Voter Registration Number .
.. Social Security Number
1 Birthdale

*The director ot elections mav not include on the ballot, as a part o> a candidate®s name, anv honorary or
assumed title or prefix hut mav include in the candidate®*s name anv nickname or tamiliar torm of a proper
name ot the candidate. (AS 13.15.010 (D i g
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Offered: 5/4/83

Referred: Rules
Original sponsors: Martin and Lindauer
IN THE HOUSE BY THE FINANCE COMMITTEE
CS FOR HOUSE BILL NO. 30 (Finance)
IN THE LEGISLATURE OF THE STATE OF ALASKA
THIRTEENTH LEGISLATURE -FIRST SESSION
\ A BILL

For an Act entitled: "An Act relating to prorf of eligibility for regis-
tration as a voter."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 15.07.060 is amended by adding new subsections to read:

(e) The director may require an applicant to provide .proof of

eligibility to vote. The director may ufe informationavailable from
~~other~ state departments or agencies to determine the eligibility of an
applicant to vote.

(f) The director shall prescribe and furnish an application form
for registration as a voter. The application must contain astatement
of eligibility in substantially the following form:

I certify that

( ) I am currently registered in another precinct in Alaska; or

( ) I am a resident of the state and of the election district in

which I seek to vote on the date of this application or 1 will be

a resident cl the state and of the election district in which I

seek to vote for at least 30 days immediately preceding the date

of the next election; or

( ) I claim eligibility to vote as an overseas voter under

AS 15.05.011; or

( )1 claim eligibility to vote in a presidential election under

AS 15.05.012 - 15.05.014.

I understand that a false claim of eligibility in an application

for registration as a voter is a criminal offense and is subject

1- CHIB30(Fin)
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11

to criminal penalties imposed by law.

(signature of applicant)

(g> The director shall investigate a claim of eligibility to
vote under this chapter if information provided by the voter is or
seems 1inconsistent with other information regarding eligibility of the
applicant.

Sec. 2. AS 15.07.070(a) 1is ainend_d to read:

(@) The director may adopt regulations under the Administrative

Procedure Acl (AS 44.62) relating to the registration of voters con-

sistent with the requirements of this section and AS 15.07.060.

CHB(Fn) -
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Representative John Lindauer
Ctistrict 10"A

3933 Geneva Place
Anchorage, AK 99508

"outfe of &eprefentattbetf

April 11, 1983

TO: Senate State Affairs Committee

FROM: Representative John Lindaue n

RE: House Bill 66: "™ An Act relating to fiscal notes on bills that
affect state retirement systems; and providing for an effective
date.””

The intent of this bill is to close a loophole within the current statute.
While fiscal notes are currently required on bills affecting the state
retirement systems, the entity who is to prepare these fiscal notes

is no longer in existence.

The bill amends AS 24.30.036 by replacing the Legislative Poard of
Retirement Benefits, which no longer exists, with the Division of
Retirement Benefits in the Department of Administration.

In addition, this section has been changed to conform with AS 24.30.035
requiring the fiscal note to be prepared before the bill is reported
from the committee of first reference.



PRELIMINARY STATEMENT OF FISCAL

Bill No: Hnnsp Rill 66
Titie: An Act Relating to Fiscal
Sponsor: Representative_Llindauer

Notes on Bill

Date on Bill:
that Affect State Retirement Systems

IMPACT

1-1E-R3

Requestor:

1. Estimated fiscal impacts on:

a. Expenditures:

FY 83 FY 84
CaDita i *
Ooeratina #
Total i BT 0
b. Revenues:
Revenue | |

2. Source of funds to offset fiscal

3. Assumptions:

4. Disclaimer:

This statement has not been reviev/ed by the OMB

Prepared By:
Division:

J.K. Humphreys, Pilector
Retirement & Benefits

Approved by Commissioner:
Department:

5. Distribution:
Original to Legislative Finance
Copy to OMB
Copy to Sponsor
Copy to Requestor

impact of bill:

(Thousands of Oollarsl

FY 85 FY 86

in the Office of the Governor.

Phone: 465-4460
Date: 2-23-83
Da te: <?V?

78/83



STATE OF ALASKA
PRELIMINARY STATEMENT OF FISCAL IMPACT

No e« CSHR-JSE Date on Bill:_ ?—R—RS

Title: an Art Relating tn Fi“ral Notes nn F,S11 that Affect State Retirement Systems
Sponsor: ;ahor and r.nmmprre Committee
Requestor

1. Estimated fiscal 1impacts on:

a. Expenditures:
(Thousands of Dollars!

FY 83 FY 84 FY 85 Fy 8f
Capital (+
Operating © o — u
Total -a- ST - -u- -U-

b. Revenues:
Revenue

2. Source of funds to offset fiscal 1impact of bill:

3. Assumptions:

It is assumed that the requirement to provide long and short term costs to all

contributing employers means that two figures will be required: 1) costs to the
state; and 2) total costs to employers and an estimate of the increase in the
employer contribution rate. If the Division of Retirement and Benefits were required

to provide dollar cost figures for each employer then substantial administrative
costs and delays would result.

4. Disclaimer:

This statement has not been reviewed by the OMB in the Office of the Governor.

[ VF/\) tw rryurr*’
Prepared By: Humphreys, Director

Phone:465-4460
Division: Retirement & Benefit

Date: "3-TU 53

Approved by Commissionej/:>ufsa Rudd

Date;
Department: / Adminlstration

5. Distribution:
Original to Legislative Finance
Copy to OMB
Copy to Sponsor
Copy to Requestor 2/8/83



Position Paper
"CSHB 66

rh partment has no objections to, this bill as we understand it. The

division of retirement and benefits "has always provided 1in its fiscal

notes a projection of long and short term costs to the state and, where

applicable, an estimate of the percentage increase in the employer contri—
bution rate and the total <costs to political subdivisions and school

districts of the state. It is assumed that the requirement to provide
information regarding costs to all contributing employers means that such
estimates of the increase 1in the percentage rate and the total cost to all

employers is adequate. However., if the division were required to provide
dollar cost figures for each employer then substantial administrative
costs and delays would result.

Z/v7 B3

Lisa Rudd, Commissioner of Administration Date
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Alaska Court Systenm

TO:.
Karla Forsythe
General Counsel
date : February 2, 1983
from=Robert G. Fishe SUBJECT: Travel Costs -
Fiscal Officer Pre-emptions

The following information is provided in response to your request for
information on the cost of travel arising from the pre-emption of
judges, .

Several problems prevent an accurate reporting of these costs. To

begin with, Technical Operations does not accumulate statistics strictly
on the number of pre-emptions. Some statistics are available for all
the categories of disqualifications, but not all courts are represented.
Secondly, the travelling judges do not report the specific reason for
travelling to other courts on their reimbursement claims. The result

is the court does not have the capability to identify the actual cost

of pre-emptive disqualifications.

Despite these problems, all judicial travel claims for the period of
7/1 through 12/3.",-82 were reviewed. Those claims which appeared to be
related to the ere-emption or disqualification of a judge were analyzed
further. While, this method of estimating costs is not perfect, it
provides an approximate cost figure.

The schedule presented below shows the travel costs of providing judicial
coverage for disqualifications at various court locations during the six
month period ending 12/31/82.

COURT LOCATION TRAVEL COSTS
Juneau - District Court $ 2,500
- Superior Court 600
Ketchikan - District Court 1,250
- Superior Court 1,100
Bethel - Trial Courts 3,900
Kenai - Trial Courts 650
Homer - District Court 2,700
TOTAL 212,700

The approximate annual cost would be $25,400. To obtain estimated costs

for individual locations the six month figures should be doubled.

Adm. F-1
Rev. 2-73



Parrish Law OfFfice
0. NELSON PARRISH A PROFESSIONAL CORPORATION

TELEPHONE
JAMES A. PARRISH ATTORNEYS AT LAW (907) *56-4070
LANCE C. PARRISH 536 FOURTH AVENUE
ROBERT A. PARRISH FAIRBANKS, ALASKA 99701
OF COUNSEL

March 10, 1983

Representative Anthony Vaska
Capitol Office Building
Pouch V

Juneau, Alctska 99811

Dear Representative Vaska:

I am writing regarding House 3ill 79 which has apparently been

introduced i'n the First Session of the 13th Legislature. This
bill provides that the current Alaska Statute 22.20.022 providing
for peremptory disqualification of judges be repealed. I wish to

express my most sincere opinion that the passage of this bill
would constitute a giant leap backward in the struggle for a fair
and impartial judiciary in Alaska.

I take a particular interest in this bill because my father,
Robert A. Parrish, strongly supported it when it was originally
passed. I have paid special attention to the effect which it has
had upon the judiciary and justice 1in individual cases. I have
consulted with numerous other lawyers whose opinions | respect.
Among those, the near unanimous consensus 1is that the peremptory
disqualification procedure has been of great benefit to the state
and should not be abandoned.

The peremptory disqualification procedure operates on two
independent levels. Each is basic to fair adjudication of both
civil and criminal controversies in this state.

On the first level, the disqualification procedure helps 1insure
that a party or his counsel will not be required to participate
in litigation before a judge who 1is consciously or unconsciously

biased against him. Despite its rapid growth and large size,
Alaska is a small state in terms of its citizens inter-relation—
ships and their rel<tionship with the judiciary. Lawyers
especially have the occasion to go before the same judge time and
time again during the course of the average year. Trial judges
wield substantial power well beyond that which can be controlled
by appellate review. The potential 1is always present that a
judge will for non-judicial :aasons act in a biased manner
against a given attorney or Tarty. The availability of a

peremptory challenge effectively precludes a judge from at least
repeatedly acting in a biased manner against a lawyer ol party.



Representative Vaska
March 10, 1983
Page 2

Additionally, despite the high quality of the Alaskan judiciary,
lawyers are often correct in the belief that a certain judge may
not be properly suited to the trial of a certain type of case.
Again, the peremptory challenge procedure helps 1insure that such
a lawyer or his client will not be bound to accept a given judge
to try any given type of case.

At the second level, the peremptory challenge procedure promotes
and assures that the judiciary will 1in general operate 1iIn a
completely unbiased manner and will strive to provide jJustice
uniformly.

It is easy to say at this stage of the judiciary"s development
that wc do not need a peremptory challenge law because there 1is
no evidence that any judge has been acting in a biased manner

toward any particular attorneys or any particular type of cases.

But, this has not always been the case. There have in the past
been strong inter-personal conflicts between lawyers and judges
which have resulted in biased decisions. Likewise, before the

peremptory challenge law there was much 1less wuniformity 1in
judicial application of the law. It is my strong belief that the
»eremptory challenge law has contributed substantially to the
improved judicial situation in this state.

The exercise of a peremptory challenge in any given case 1is of
little significance to a judge. However, if a pattern develops
whereby a certain attorney 1is repeatedly ch -.llenging the same
j idge, it becomes apparent to the bar in general that that

av :orney does not believe he can get a fair trial in front of

that judge. No judge wishes to be subject to such public opinion
and therefore each strives to avoid bias 1in his attitude towards
attorneys and/or parties and their cases. This office has not

had occasion to peremptorily challenge a judge for many years.
Nevertheless, we consider the right to a peremptory challenge a
fundamental guarantee of the high quality and unbiased judiciary
that we have.

Likewise, 1if any judge develops a pattern of bias in a given type
of case, that pattern will soon become evident through the use of
peremptory challenges. Again, since such a pattern 1is indicative
of bias, no judge would want it co continue. Therefore, he will
be spurred to closely evaluate his rulings in light of those of
other judges and conform to them. In this way, the judiciary
acts in a more uniform manner. Uniform application of laws is
desirable. Aside from equality of treatment, it speeds the
revision process if the people or the lawmakers disagree with the
manner of application.



Representative Vaska
March 10, 1983
Page 3

Perhaps the most important attribute of the peremptory challenge
procedure 1is that it allows attorneys to represent their clients
to the fullest extent without fear of subsequent jJudicial
reprisal in other cases. In the absence of a peremptory
challenge rule, judges can develop the attitude that they are
always right and that ai-.y attorney who challenges their judgment
by openly disagreeing with it or appealing it is wrong. In the
absence of a peremptory challenge, a challenge to the authority
of such a judge will be met with conscious or unconscious
retaliatory measures in a subsequent case.

I am pleased to say that in Fairbanks, at least, there is no
evidence of such attitudes. However, as they did exist before
the peremptory challenge law and do exist in other states without

such a law, 1 am constrained to believe that there 1is a cause and
effect relationship.

I have not had any experience with political controversies in the
courts. However, | would assume that the risk of a biased judge
is as great there as it 1is 1in other types of cases. As a
lawmaker, 1 would think that you would be especially attuned to
the importance that an wunbiased judge ma”“es in a legal
controversy. I am sure you can see as well as | that there is
always the potential for the selection of a judge who simply
rhould not be chosen to hear a given case. I also hope you can
."lerstand that judges, as human beings, are sensitive to their
reputation as to fairness. Since the peremptory challenge rule
may be the singlemost important means by which judicial

reputations can be developed and communicated, their continued
existence 1is critical.

I understand that there are concerns of expediency which would

militate in favor of repealing the peremptory challenge rule. 1,
for one, favor taking measures which increase the efficiency and
reduce the <cost of the legal system. Nevertheless, the

importance of the peremptory challenge procedure 1in terms of
judicial quality and fairness offsets by far its cost in terms of
efficiency and expense. Therefore, | hope that you will oppose
passage of House Bill 79.

Sincerely,



TO: Don.

FROM: Jan * ol
DATE: 1/31/83
RE: RepeaIAof-Peremptory Challenge of Jddge
w Judiciary committee hearing “on 1/31y83 VEVE Y
. St o R V) NenTACM\WE*

AS 22.20.022;<if.a party or the party"s attorney
affidavit alleging under.oath the belief that a fair
impartial trial cannot be obtained "if the judge assigned to
the case hears lu; Z/vur the case, then the presiding judge must
immediately assign.: the case to another judge.

/ =
Criminal Rule 25(d) and Civil Rule 42(c) state that each party
in a criminal case (prosecution and defense) and in a civil
case have the right to one change of a judge. The parties
need not file an affidavit alleging bias. The rules set forth
the procedures to be followed in requesting a change of judge.

House Bill.:79 would repeal AS 22.20.022 and the criminal
and civil rules. The bill would also amend AS 22.20.020 to read
that. a.judge can be disqualified only under AS 22.20.020 or AS
22.30.070. As 22.20.020 sets for the grounds for disqualifying
a judge for; 1) interest inthe outcome of the cse; 2) not
being present when the case was presented; 3) appearing as a
material witness in the case; 4)., being related to the pr.rties;.
5) having represented one of the parties in the past two
years; or 6) .feeling that a he cannot render a fair and impartial
decision. “AS 20.3070/0 sets grounds for suspension, removal,
retirement and censure of" u judge as a result of a recommendation
by the commission for judicial."qualifications or as a result

of being charged with a felony.

BACKGROUND on peremptory disqualification of a judge - In tc.e
Alaska Civil Code of 1900, the legislature passed a bill allowing
for the disqualification of a judge for cause. The litigants

had to prove that the judge was biased in a formal hearing before
the judge could be disqualified. In 19<T* Alaska passed its
first peremptory disqualification act.. The litigant had to
allege in an affidavit that the judge was biased against the

affiant. No hearing was held and the change of judge made as
a matter of right. This same act was recodified in the same
form on statehood. In 1967, AS 22.20.022 was passed. -It is

essentially the same as the original
Alaska Supreme..Court promulgated



Page 2 peremptory disqualification bill

According to the law review article, Alaska has one of
the most liberal acts of this type in th e nation. Few states
allow disqualification of a judge without at least the formal
requirement of an affidavit alleging bias. The artical points
out though, that the elimination of that requirement avoids
the rancor felt, by .some judges at being called biased. The
court rules contradict the statute because they do not require
an affidavit while the statute does. Gieffels v. State held
that the court rules supercede the statute because the consti-Lin
tution gives the court tthe power to make its own rules.

Art. 1V, sec.; 15.

e =WV e ) * . {m

r TThe. article discusses whether the legislature, under the "«
separationsof powers doctrine, has the power to legislate a
peremptory disqualification act. The article concludes that
it does. ;The article states that such an act is not an infringe--;
ment on the judiciary®s power to pass its own rules when
the statute rquires the litigant to prove bias and removal”
of the judge for actual bias is necessary to safeguard the
litigant®s right to a fair trial. The. legislature could not
pass a valid law which allowed for the recusal of a judge .
without alleging bias, although the judiciary could. Such.
an act would not affect the substantive rights of a party,
merely his procedural rights. The .judiciary has the only
power to pass procedural rules. The article also discusses
whether the right to a peremptory challenge oi a- judge is
a constitutional right. This is unclear when the right is
based on bias of the judge. * Of course, a party has the right
to appeal a case tried before a biased judge. The 1issue 1is
whether you- can disqualify a judge before the trial. It is
clear that there 1is no>sconstitutioanl basis for the right

specified in the CirR 25(d) and CR 42(c).

JUSTIFICATION FOR THE STATUTE

1. It is very difficult to prove raC|aI bias or any other kind
of bias. . . z -
2. IT you 3o0se a motlon to excuse a Judge for bias, you must~™
face- U.. that judge throughout the trial ,
3. Having to allege bias of a judge, even in an affidavit, *
pisses off alot of judges. >* ;
4. :If you lose a motion for a change of a JMMe,, you have

to decide to go through a trial, appeal the case, and possibly go -
through another trial, or appeal the decision denying the motion

to change the judge through a petition of review. The result is
court time and delay and exjpense.

CHANGE OF COURT RULE
Since House Bill 79 proposes to change a court rule, two-

thirds of each house must approve the change. Art 1V, Sec. 15.

WHO may testify -
I contacted Jxm Douglas, Paul Grant, and Bart Rosselle in

Juneau. Bart is former president of the bar assn. In Anchorage,

I contacted Mary Ann Foley, president of the Anchorage Assn.

of Women Lawyers, Karen Hunt, and Diane Valentine, v.p. of
Anchorage Bar. Karen_.Hunt was going to try and contact other attys
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inal Rule 25(d)®1 end Civil Rule 42(c),62 both alleviate much

61 Anraska Crjm. R. Cr. 25(d) thereinafter cited as Criminal Rule 25(d))

provides:

Change 0L Tudge a8 &M ater oL RGN g, 2l dourts of ihe stale where
Analenaedas Toows: pied, a juage may be peremptorily

1) entitienent. In any criminal case rn Superroror District Court
the osecutroH and the getense F]hall each Ptrted as a mather of
ight to one change Of]H g en mutrIpe de ndants are unanle to
ree upon the Ju ge to rthe case, the t age ma[y In t e |nter st
Justice, %H/e tg m more than one ch an% tter of rig t
Mseautor L ¢ entitled to the same nimber of changes as all the
efendants combined.

2) procedure. At thetrme re uired for filing the omnrbushearrnq
form, rwrthrn 5 days afte e is assigned the case for the firs
time, a art% exercrse r to c an e o ru’\? notrnhg
%thteo nibus earrnP rmorrt/ otg ar[r
g H %e dsr ne by counsel f any, stat 9 e name 0
? e honor g trraa1

of %rg earrtantreerrnjésttrmonlttﬁe record the
/ q : When uesttorcha

filed (ur?der this T the udge S a?&)rocee n% t?
excePt to make such temporar % as mag e
evené imme %te and irre ara le mlw efore the action can b
sferre to anot e ? However, I the name J ge IS the
Jsur |gng judge, he shall continue to perform the functions of the presi mg

meline Failyre to file a fimely request precludes a
chan e)otjudge (e this Tule asamatterot emr est
, Waiv A party loses his rights P er this rule to chan e
.adud when he agree? to” the assignment ot the case to a particular
u %e? gartrcrpatﬁ before h m In n omnrb s hearing, an subse uerlt
retrial hearin earrneg Tr Ru ort e comm ent o

ik HeR of g“&ﬁry“’or o nof%aéoanférh“e?e“‘s’ﬂ ol s e

te of the request an e nane

eofjud rstrmel
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~Staic of j*lacka
FOURTH JUDICIAL DISTRICT
P.0. BOX 130
CHAMBERS OF BETHEL. ALASKA
CHRISTOPHER R. COOKE. PRESIDING JUDGE 09330 PHONE:19071 343-2208

January 19, 1983

Mr. Gerald L. Wilkerson, CPA
Legislative Auditor

Division of Legislative Audit
Pouch W

Juneau, Alaska 99811

Dear Mr. Wilkerson:

Enclosed is my response to your questionnaire of January 10, 1983.
X am glad the Legislature has taken the time and effort to gather informa—
tion from those involved in the criminal justice system regarding problems
and recommendations for change.

As judge in a single-judge court in a rural region, many of my responses
reflect perceptions from this vantage point. | am not fully informed as
to the operation of all components of our system throughout the state.

I would like to underscore several matters raised in the questionnaire.
First, | believe we are facing a crisis in our correctional system.
Additional facilities must be built at once, and in particular the long-
promised but never-built jail facility in Bethel should be constructed
without further delay.

It also appears to me that a large number of ttie people being committed
to jail from this region are young, unsophisticated, uneducated, and
lacking in basic employment skills. This situation may grow more acute
with the trend toward presumptive sentences for first offenders and
a possible easing of waiver standards for juvenile offenders. 1 think
special consideration should be given to establishing a correctional
institution aimed at youthful offenders where they could receive an
opportunity for education and vocational training without being co-mingled
with more experienced convicts.

The peremptory challenge problem is a difficult one for a single—
judge location. However, | am not convinced that the proposed elimination
of the challenge woulo be an improvement. It would produce more challenges
for cause which would be time consuming to resolve and might tarnish the
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image of the judge system. However, | think that the court system could
do a better job of responding to change of judge situations.

I am pleased with your interest in examining the use of peremptory
challenges in jury selection. | think that a reduction in the number of
challenges would speed up the trial process greatly particularly in rural
locations where convening juries 1is expensive and time-consuming. Often
it takes us longer to select a jury for a felony trial than it does to
present the evidence. | would suggest a reduction of peremptory chal—
lenges to three on each side, the number used in civil and misdemeanor
cases, for all trials. This will also greatly reduce the possibility that
peremptory challenges can be used to manipulate the jury to exclude, for
example, members of a particular racial group, or women in sexual assualt
cases, etc.

Thnnk you again for your interest in these matters.
Very ,truly yours
a
Superior Court Judge
CRC:fs

cc: Senator John Sacket
= Representative Tony Vaska



*TESTIMONY IN FAVOR OF PASSAGE OF HB 79

THANK YOU, MR. CHAIRMAN.
I AM REPRESENTATIVE MILO FRITZ FROM ANCHOR POINT, NEAR HOMER ALASKA.
THE FIRST COURT OF JUSTICE IN ALASKA WAS ESTABLISHED BY THE U.S.
IN 1900 UNDER JUDGE JAMES WICKERSHAM IN EAGLE ON THE YUKON RIVER.
SINCE THEN, THE COURT SYSTEM HAS GROWN IN SIZE AND COMPLEXITY TO
MEET THE CHANGING NEEDS OF THE TIMES AND THE INCREASE IN POPULATION.
GENERALLY SPEAKING, THE LEGAL NEEDS OF THE PEOPLE OF ALASKA,
EXCEPTING THE DISSIDENTS AND ECCENTRICS PRESENT IN ANY AGE, WERE
ADEQUATELY MET.  UNTIL 1967, PEREMPTORY DISQUALIFICATION OF A JUDGE
COULD ONLY BE INVOKED FOR CAUSE, THAT 1S, FOR A GOOD, TRENCHANT REASON.
AND I BELIEVE, MR. CHAIRMAN, THAT NO REASONABLE PERSON CAN OBJECT
TO THAT.
IN 1967, ACCORDING TO THE SESSION LAWS OF ALASKA FOR YEAR AND
APPEARING IN ALASKA STATUTES, THAT 1S, THE LAWS OF ALASKA KNOWN AS
AS 22.20.022, AN ADDITION WAS MADE MAKING IT POSSIBLE FOR THE PETITIONER,
THAT 1S, THE LAWYER OR THE CLIENT, TO DISQUALIFY A JUDGE WITHOUT
PROVIDING ANY REASON WHATSOEVER. AND IT IS THE PURPOSE OF HB 79
TO STRIKE THIS 1967 AMENDMENT TO ALASKA LAW FROM THE BOOKS MAKING
PEREMPTORY CHALLENGE OF A JUDGE POSSIBLE ONLY FOR CAUSE, THAT 1S, FOR
A VALID REASON.
IN THE ELECTION OF NOVEMBER 2, 1982, THE VOTERS IN THE THIRD
JUDICIAL DISTRICT VOTED 57,000 TO 38,000 TO RETAIN JUDGE JAMES C. HORNADAY

ON THE BENCH. ON THE KENAI PENINSULA, WHERE JUDGE HORNADAY RESIDES



AND HOLDS COURT IN THE SMALL CITY OF HOMER, THE VOTE WAS 6000 TO
3000 IN FAVOR- AN IMPRESSIVE VOTE.

NOW IT HAPPENS THAT JUDGE HORNADAY HANDS OUT TOUGH SENTENCES
TO THOSE CONVICTED OF DRUNK DRIVING. SO QUITE NATURALLY, THE TRANSGRESSOR
AND HIS LAWYER, QUITE LOGICALLY AND WITHOUT HAVING TO GIVE A REASON,
PEREMPTORILY CHALLENGED JUDGE HORNADAY, ASKING THAT THE CASE BE HEARD
BEFORE ANOTHER JUDGE, SINCE, OF COURSE, THE SENTENCE IS NOT GENERALLY
MADE ANY MORE SEVERE AND MIGHT QUITE POSSIBLY BE LIGHTER. ANY GOOD
LAWYER WHO DOES THIS IS QUITE WITHIN HIS RIGHTS, SINCE IT IS HIS DUTY
TO OBTAIN FOR HIS CLIENT THE LIGHTEST POSSIBLE SENTENCE. IN OTHER
WORDS,, THE LAWYER IS NOT AT FAULT, THE LAW 1S, AND THAT IS WHY 1 ASK
YOU AND YOUR COMMITTEE TO REMEDY THIS DEFECT BY FAVORABLY PASSING OUT
HB 79.

NOW, IN A STATEMENT AT A HEARING REGARDING JUDGE HORNADAY HELD
IN HOMER ON JANUARY 5, 1983, SUPERIOR COURT JUDGE MARK ROWLAND TESTIFIED
THAT JUDGE HORNADAY WAS PEREMPTORILY CHALLENGED IN ABOUT so%w OF THE
CASES COMING BEFORE HIM, ONLY A SMALL PERCENTAGE OF WHICH HAD TO DO
WITH DRUNKEN DRIVING. IN OTHER WORDS, BY ACCIDENT OR DESIGN, MOST
OF THE LAWYERS ON THE KEANI PENINSULA INDULGED IN A VENDETTA AGAINST
JUDGE HORNADAY, PEREMPTORILY DISQUALIFYING HIM. IN EFFECT, THESE
LAWYERS SAID, "OKAY, SO YOU ARE GOING TO HAND OUT MAXIMUM SENTENCES
AGAINST OUR DRUNK DRIVING CLIENTS. THEREFORE, WE WILL PEREMPTORILY
DISQUALIFY YOU FOR ALL OUR CASES."™ OF COURSE, THIS LEFT JUDGE HORNADAY
WITH LITTLE TO CO AND MADE IT NECESSARY FOR SUPERIOR COURT JUDGE MARK ROWLAND
TO DISPATCH A JUDGE FROM ANCHORAGE AT NEEDLESS EXPENSE TO HOMER TO
HEAR JUDGE HORNADAY"s CASES. AND SINCE HORNADAY HAS BEEN RENDERED

INEFFECTIVE, ROWLAND HAS TRANSFERRED HIM TO ANCHORAGE AS OF JUNE 1,



THUS QUITE LEGALLY TRANSGRESSING THE WILL OF THE PEOPLE OF THE KENAI
PENINSULA. JUDGE ROWLAND IS NOT WRONG; THE LAWYERS ARE NOT WRONG;
THE LAW IS WRONG AND HB 79 RECTIFIES THE SITUATION.

IN ANCHORAGE, PEREMPTORY DISQUALIFICATION OF JUDGE HORNADAY WOULD
COST NOTHING SINCE THERE ARE SEVERAL JUDGES OF JUDGE HORNADAY*"S
RANK AVAILABLE.

THEREFORE, 1T SEEMS THAT PEREMPTORY CHALLENGE OF A JUDGE WITHOUT
CAUSE SHOULD BE STRICKEN FROM THE BOOKS SINCE IT SERVES LAWYERS A
AND TRANSGRESSORS AND NOT THE ADMINISTRATION OF JUSTICE. REM ACU TETIGISTI.

IF, MR. CHAIRMAN, THIS 13TH STATE LEGISLATURE PROMPTLY PASSES
OUT hJ 79 WHICH WOULD ELIMINATE PEREMPTORY DISQUALIFICATION WITHOUT
CAUSE, THE PEOPLE OF THE KENAI PENINSULA WILL KEEP THE JUDGE WHOSE
ACTIONS THEY APPLAUDED BY VOTING FOR HIS RETENTION 2 TO 1.

PASSAGE OF THIS MEASURE WILL ALSO PREVENT THIS FROM OCCURRING
IN OTHER ONE-JUDGE JURISDICTIONS WHERE, FOR FRIVOLOUS REASONS OR NO
REASON AT ALL, A JUDGE MAY BE PEREMPTORILY DISQUALIFIED. THE JUDGES
ARE NOT WRONG, THE LAWYERS ARE NOT WRONG, THE PEOPLE ARE NOT WRONG-
THE LAW IS WRONG. LET US REPEAL IT BY PASSING HB 79.

JUDGE EDMUND BURKE HAD THIS TO SAY, "A RELATED PROBLEM IS ONE
CAUSED BY THE RIGHT TO A PEREMPTORY CHALLENGE. THIS RIGHT, WHICH
YOU GAVE TO LITIGANTS IN 1967, ENABLES A PARTY OR HIS ATTORNEY TO DISQUALIFY
A JUDGE WITHOUT FIRST ESTABLISHING GENUINE CAUSE. THE PROBLEM IS
ONE OF EFFICIENT ADMINISTRATION OF THE COURTS, PARTICULARLY IN SINGLE
JUDGE LOCATIONS.™

"AS MANY OF YOU KNOW, |IT RECENTLY BECAME NECESSARY FOR THE PRESIDING
JUDGE IN THE THIRD JUDICIAL DISTRICT TO TRANSFER JUDGE HORNADAY FROM

HOMER TO ANCHORAGE. THE SOLE REASON FOR THIS ACTION IS THE FACT



THAT JUDGE HORNADAY IS BEING CHALLENGED IN OVER EIGHTY PERCENT OF THE
CRIMINAL CASES ASSIGNED TO HIM FOR TRIAL. IN ORDER TO HANDLE THOSE
CASES IT HAS BEEN NECESSARY TO SEND OTHER JUDGES TO HOMER, A PROCESS
THAT IS BOTH COSTLY AND DISRUPTIVE OF THE BUSINESS OF THE COURTS IN
OTHER LOCATIONS."

"SIMILAR PROBLEMS HAVE ARISEN ELSEWHERE, ALTHOUGH NEVER TO THE
DEGREE SEEN IN HOMER. THE POTENTIAL, HOWEVER, IS THERE. AT ANY
MOMENT, A JUDGE IN A SINGLE JUDGE LOCATION CAN BE RENDERED INEFFECTIVE
BY USE OF THE PEREMPTORY CHALLENGE. IN MULTI-JUDGE LOCATin»*S THE
PROBLEM 1S LESS SERIOUS BECAUSE OF THE ABILITY TO REASSIGN CASES FROM
ONE JUDGE TO ANOTHER, WITHOUT CALLING FOR OUTSIDE HELP. EVEN IN
THESE LOCATIONS, HOWEVER, THE PEREMPTORY CHALLENGE CONTINUES TO
INFLUENCE THE EFFICIENT OPERATION OF THE COURTS.™

"FINDING AN ACCEPTABLE SOLUTION FOR THIS PROBLEM IS NOT AN EASY
TASK. THERE ARE RESPECTABLE ARGUMENTS ON BOTH SIDES OF THE ISSUE.
THE PROBLEM, HOWEVER, IS ONE THAT YOU SHOULD ADDRESS.™

THIS BILL, HB 79, REPRESENTS A SOLUTION.

I thank YOU, MR. CHAIRMAN.
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§22.10.250

Appeal from joint judgment.— See Am. Jnr. reference.—2
Stanley v. Greenberg, 5 Alaska 378, Appeal and Error, § 1 et

Sec. 22.15.250. Disposition of fines. When by law any fees, fines,
forfeitures, or penalties are levied and collected by the district mag-
istrate or deputy magistrate, the proceeds and all other money col-
lected shall be accounted for and transmitted to the administrative
director of the judicial system for transfer to the general fund of
the state except as provided in § 270 of this chapter. (8 21 ch 14
SLA 1959)

Sec. 22.15.2G0. Bond. Before entering upon his duties each dis-
trict magistrate and deputy magistrate shall execute and file with
the administrative director a surety bond in form and amount to be
determined by rule of the supreme court. The state shall pay for
the bond. (§ 22 ch 184 SLA 1959)

Am. Jur. reference.— 30A Am. Jur.,

Judges, § 12

Sec. 22.15.270. Retention of fines, etc., by political subdivisions.
All fines, penalties and forfeitures resulting from violations of ordi-
nances of political subdivisions shall be returned to the political
division whose ordinance is involved in the manner provided by rule
of the supreme court. The political subdivision shall pay to the state
administrative director of the court for transfer to the general
of the state such sums as shall pay for the judicial services
dered to the political subdivision by the magistrate rendering
services. Fines, penalties and forfeitures imposed after appeals ac-
crue to the state, unless the appeal is prosecuf by the political
subdivision. (§ 23 oh 184 SLA 1959)

Chapter 20. Officers and Employees.
rticle
Judicial Officers (8§ 22.20.010— 22.20.030)
éttorneys (88 2220.0-10—22.20.090

A
%- )
3. Commissioner of Public Safety (§§ 2220.100—22.20.140)

Article 1. Judicial Officers.

Red ion Section o ,
10. Judicial officer defined , 30. Power of judicial officers
20. Disqualification of judicial officer

Sec. 22.20.010. Judicial officer defined. The term "judicial offi-
cer’” means a supreme court justice, including the chief justice, n
judge of the superior court, a district magistrate and a deputy mag-
istrate. (§ 54-2-1 ACLA 1949)

Ain. Jur. reference.—14 Am. Jur.,
Courts, § 22

Sec. 22.20.020. Disdiialification of judicial officer, (a) A judicial
officer may not act as such in a court <f which he is a member in ar.y

of the following cases:
21 "AA



Alaska Statutes

(1) in an action or proceeding to which he is a party or in which
he is directly interested;

(2) when he was not present and sitting as a member of the.
court at the hearing of a matter submitted for its decisions

(3) when he is related to either parly by consanguinity or affin-
ity within the third degree;

(4) when he has been attorney in the action or proceeding in
question for either party;

(5) when a party, or an .attorney for a party to an action or
proceeding, civil or criminal, files an affidavit that the judge before
whom the action or proceeding is to be tried or heard has a personal
bias or prejudice either against him or his attorney or in favor of
an opposite party, or attorney for an opposite party, to the suit, and
that it is made in good faith and not for the purpose of delay, and
tim nmdnvit_shallj*de-Llir facts and the repsfins.J/jj-Xba-boUtff that
bias or prejudice exists, and shall be filed within one day after the
action, suit, or proceeding is at issue upon a question of fact, unless
good cause is shown for the failure to file it within that time. No
party or attorney may file more than one such affidavit in any case.
The provisions of this subdivision apply only to (lie superior court.

(fbfTirTn~sc™ i n f5) and (4) "of this section the dis-
qualification may be waived by the parties and is waived unless a
party raises the objection. (§ 54-2-1 ACLA 1919)

Reviser's note.—Also sec the Rules
of Civil Procedure relating to ‘Dis-
ability ol a Judge."

_This section contains the only con-
ditions under which the judge should
abandon the trial of a cause and
send it to another Judfe. United
States v. Pratt, 3 Alaska 100, nflii mcd
in_170 P. 881,

The allidavit must assert facts
from which a sane and reasonable
mind may infer bias or prejudice.
United States v. Pioneer Packm% Co.,
10 Alaska 70; Grair v. Electrical En-
ter/gnse,s, Inc., 12 Alaska 322
~And is subject to strict construc-
tion.— That affidavits of prejudice
are to be strictly construed has been
held consistently. United States v.
Pioneer Packing Co., 10 Alaska 70.

Personal b'lis mult lie shown.—The
affidavit of prejudice must show that

a personal bias exists, nnd the hold-

ing is that judicial hias or rulinPs of
ujudge which arc the subjects of cor-
rection on appeal do not constitute

personal hias. United Stales v. Pio-

neer Packing Co., 10 A'rska 70,
Piling of affidavit.—The affidavit
must lie filed within the time icci-

fied by statute and the recused judge
must determine the question. United
States v. Pioneer Packing Co., 10
Alaska 70. , ,
Requires that cause lie at issue
upon question of fact. -This section
specifically requires that the rausc
be at issue uPon a question of fact
before the affidavit maFy) he filed.
United States v. Pioneer Packing Co,,
10 Alaska 70.
~ When cause is at issue.—A cause
is not at issue upon a question of
fact until all permissible motions
and demurrers have been waived or
filed and passed upon, and the proper
pleading, setting forth the claims of
the respective parties, has been filed.
United Slates v. Pioneer Packing
Co., 10 Alaska 70. S
Merc assertion of hins insufficient.
—A mere assertion of belief that the
judgj is biased or prejudiced, giving
no reasons in its support, does i»l
disqualify the judge under the ;.
visions of this section. Paeific Coal,
e5t7c7., Co. v. Pioneer Min. Co., 205 P.

, It is a mistake to assume that a
judge can be ousted from jurisdic-
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§ 220030 Jdddary § 22000

tion to try a cause upon an aIIe,?a-
tion of mere bias or prejudice. United
States v. Pratt, 3 Alaska <100 af-
firmed in 170 F. SSI. o

Attorney may allege prejudice in
a respectful manner.—An “attorney
may in a ,oroper case, in a respectful
manner, allege that the judge is prej-
udiced against his client, and unless
the act is done with reckless disre-
gard of truth, or with the express
intention to reflect upon the honor
and mtegrltr of the judge, it is not
$ contem Tjoscvig = v. United
States, )

And untrue or excess facts arc not
proper ground fur contempt or criti-
cism.— Where an attorney filed a
proper affidavit of regudme and of
Interest, if the facts therein stated
were untrue, the fact that they were
untrye is not a proper basis for ad-
Judqm?ha contempt, nor is the fact
tha e affidavit contained more
than was necessary to accomplish
the change of judges. a ground for
unishment or_ criticism.” Phv, v,

nited States, 36 F. QZP 039,

Duty of judge not fo wit ufrav
from case where affidavit is insuffi-
cient—A judge against whom an in-
sufficient Showing™ for recusation lins
been made owesS it to his oath of

office and to the litigant who has in-
voked the jurisdiction of the court
over which "he regularly presides not
to withdraw from™ the Case, where an
insufficient affidavit of prejudice has
been filed, however much his personal
feelings may incline him to do so.
Graff"v. Electrical Enterprises, Inc.,
12 Alaska 322 , ,
Statements made by the judge in
a prior suit involving™a différent de-
fendant, and in the case at bar, did
not show any objectionable altitude
on the part of the judge, or any per-
sonal bias against’ the defendant in
the case at bar, United States v. Pio-
neer Packing Co., 10 Alaska 70.
Ciled in Stringer v. United States,
1C Alaska 305 233 F. (2d) 947.
ALU references, — Disqualification
of judge by relative’s ownership of
stock ~. corporation _which is part
to action, 8 ALR 295 110 ALR 472
SLite’s right to file affidavit dis-
%Ilfylng judge for hias, 115 ALR

_Right of party in_course of litiga-
tion "to challengi_e title_or authority
of judge, 544 ALR 1207

. Disqualification of judge in pend-
ing case a3 subﬂect t0 révocation or
removal, 102 ALR 641

See. 22.20.030. Power of judicial officers. A judicial officer may

(1) preserve and enforce order in his immediate presence, and
in the proceedings before him, whr.n he is engaged in the perform-
ance of a duty imposed upon him by law;

(2) compel obedience lo his lawful orders, as provided by law;

(3) compel the attendance of persons to testify in a proceeding
pending before him in the cases and manner provided by law;

(4) administer oaths to persons, in a proceeding pending before
bim, and in all other cases where it may be necessary in the exer-
cise of bis powers and the performance of his duties;

(5) take and certify ihe proof and acknowledgment of a convey-
ance of real property, or any other written instrument authorized or
required lo be proved or acknowledged; e

(G) lake and certify the acknowledgment of satisfaction of a

judgment in any court;

(7) take and certify an affidavit or deposition to he used in any
court of justice or other tribunal of the state. (88 54-2-3, 54-2-5,

54-2-G ACLA 1949)

_ The power to punish for contempt
is the "highest cxcreise of judicial
power. United States .. Pratt, 3

23

Alaska 400, affirmed in 170 F. 88L
It is not an_incident to the mere
exercise of judicial functions. United
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PAUL SAYER, M.D.
A erofcisional Corporation
BOX 2353 GENERAL SURGERY

HOMER, ALASKA 9PSO3 Telephone 735-7659

December 16, 1982

Milo Fritz, M.D. -\

Anchor Point, Alaska
99556
M m

Dear Milo:

I want you to know that I strongly endorse and support you efforts to prohibit
peremptory challenges of the sort which has been causing Judge Hornaday so much
trouble. Whatever you can do to stop this kind of a thing I would appreciate it.
I encourage you enthusiastic efforts on this bill.

Yours Truly; N 1
7

Paul Sayer, M.D.

PS:jeh
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Telegram
0?,07,9 TDA HOMER ALASKA 36 12-1» 1203P AST
PMS REPRESENTATIVE MILO FRITZI y . iisi
PO BOX 158 21.
ANCHOR POINT AK 99556
JUDGE ROWLAND ,
VPN A J-4iF .t

WE ARE GREATLY DISMAYED TO LEARN OF YOUR DECISION REGARDING

THE TRANSFER OF JUDGE HORNADAY FROM HuMER TO ANCHORAGE.
u

OUR COMMUNITY DOES NOT SUPPORT THIS ACTION. PLEASE GIVE

/o THIS YOUR RECONSIDERATION

THE HOMER CHAMBER OF COMMERCE mum

BOARD OF DIRECTORS



Rep. Milo Frit?
P. 0. Box 158

December 10, 1982

Anchor Point, Alaska 99556

Dear Sir

The transfer of Judge James Hornaday has

and we trust good will coine of it.

I personally, along with most of Homer"s population,
by this move. I am writing to you hoping that something will

about such action.

First, Judge Hornadayls transfer is a move against the

Alasila who are being asked

of drinking and driving. Why should this be?

to pay with their limbs and

P.0. BOX 134&
HOMER, ALASKA 95603

caused quite a stir here in Homer

am very disturbed
be done

innocent people of
lives the price

thing to increase the penalty for drunk driving state wide.

Secondly, 1 ask that you do something about

caused this entire problem.
advantage for the guilty.

To preempt a Judge without
This advantage 1is being paid

I as a husband, father, Pastor and citizen of Homer and
our roads and highways safe from the killer loaded with
with an auto. Will you help us?

Thanks

Rev. Raymond Arno

RA:my
/

cause
for by

Alaska,

I am asking you to do some-—

.he preempting policy that has

is just another
the innocent.

want to see

booze and armed



P.0. BOX
SOLDOTNA. ALASKA 9PS69

TELEfhOonE 2€2-*<\e2

February 17, 1983

Rep. Hugh Malone
Pouch V
Jjneau, AK 99801

Dear Hugh

Concerning *he V?pre-?eiriptioiX bi 11 of Milo"s. 1 would like
to suggest tmjIT"-t-he- Gwi”ent law 1is indeed causing a
"hardship." A "hardship” to the community ofc large

who elected their local judges only to see him chastised
 the form of a transfer because he 1is practicing in
tne fashion the people expected him to!

The current law usurps the right of the community to
determine who their judge should be. It places that
right 1in the hands of those attorneys and their clients

who pre-empt him.

Please support Milo®s solution and don"t water it down
on the Tfloor! It seems as though the ™"bad guys"™ arc
winning, the "who®"s got rights” game these days.

Sincerely

Peter F. Cannava, M.D.

PFC/tc

cc Rep. Milo Fritz, M.D.
Rep. Paul Fischer
Sen. Don Gilman

iiS |
1S

fjymMm



December 9> 1982

Mr. Fritz Sir:

It appalls and infuriates me to realize a group of
liberal auornies can determine to whom they shall present

a trial case for judgement.

Residing in Homer, | encourage you to rescind the
actions of those opposed to honest justice and request
that Judge James C. Hornaday remain in his position as
District Judge in Homer.
cee; —jj-Wh e
The precedent set in this matter should be one great H
concern,r Corruption has already seeped into our e: .ire
judicial system on all levels. The removal of a Judge
that is of determined and forthright character proves
only to place this great countries liberty in the hands
of i1ts® criminal offenders. This fact is more apparent
over the years and also by the continual interpretation
of our laws through legal gibberish.

I sincerely hope you will not disappoint me nor the
countries integrity that was once established by great

men and that which 1is continually preserved by the deths
of tv'en greater men.

"If 1t™ peace you want try working towards Justice."”

Sincerely,



C. R. BALDWIN

ATTORNEY

P.0. BOX 4210
KENAI. ALASKA 99611
TELEPHONE 1907) 2B3-7167

December 23, 1982

Milo H. Fritz

Box 158
Anchor Point, Alaska 99556
th - " wity 1 *ig?.;.4L"%m . - . oW

;m
Dear Milo:

This letter is prompted by the article concerning your
position on certain legal reforms you have proposed which
appears in the December 20 issue of The Clarion.

You were quoted as indicating that you expected the
legal profession to oppose your bill removing the right
of peremptory challenges. 1 know of very few attorneys who
have ever: exercised their right to file a peremptory
jhallenge aaainst a judge. I, myself, have never filed one
and ! agree tnat no such right should exist. 1 have not made
a study of other jurisdictions !'ut would be very surprised
if the right exists in very many states. Presumably, the
law was originally passed by well meaning individuals who
enjoy tinkerirq with the system. 1 wish you well 1in pushing
the legislatior. and offer you my support.

I was surprised that you were quoted as indicating
your interest in enacting legislation which would impose
a limit on attorney®"s fees 1in probate matters. Although |
do not do ari,” probate work myself at the present time, it has
been my experience ir the past that after the passage of the
Uniform Probate Act and the institution of simplified probate
procedures, many attorneys are now charging fees which are
lower than they were 1in the past. In the case of a large
estate | would suggest that a fee based upon the percent, ye
of that estate would be unconscionable. From the attorney
standpoint, it generally does not cost an® more to probate a
large estate than to probate a small one. P. ior to the
passage of the Uniform Probate Act, that wac not the case.

Philosophically, 1 am opposed, as | am sure you are,



Milo H. Fritz
December 23, 1982
Page Two

to the State interfering in contract relationships between
professionals and their clients. 1 would suggest that a
legislature which would concern itself with fees charged

by an attorney to his client would also not hesitate in
interfering with the fees charged by a physician to his
patient. As a practical matter, a client who is overcharged
by an attorney presently has recourse to the fee arbitration
panel which operates under the auspices of the Alaska Bar
Association. 1In light of the foregoing, |1 would request
that you rethink your position on supporting a limit on
attorneys fees.

Thank you for your attention to my comments. | wish
you well in Juneau this year.

Very truly yours,

C. R. BALDWIN

CRB/hs



COMMUNITY MENTAL HEALTH CENTER

Box 2274 I
Homer, Alaska 99603-2274

(907) 235- 7701

1AS]
r?
StU ou.a
urrr
RESOLUTION i rrs nl/
RtGilkal W
5w s> .-iAc “/it-
SOUTH PENINSULA MENTAL HEALTH ASSOCIATION, INC N j
December 11, 1982
»VV iv .

Kmereas, Judge Jaraes Hornaday has proven to be an effective and competent
District Court Judge serving the Homer Court, and

. . . VA
Whereas, Judge Hornaday was overwhelming endorsed by the residents of his
jurisdiction during the recent election, and
Whereas, the right of the State Judicial system to move a Judge without public
hearing or other procedural considerations is currently being questioned,
Be it hereby resolved that the South Peninsula Mental Health Association
requests the retention of Judge Hon- day 1in the Homer District Court, and
Be it further resolved that the judicial pre-emption statutes .in Alaska should
be thoroughly reviewed and that the procedures for moving a Judge from one
jurisdiction to another should be standardised through promulgation of
appropriate regulations.
Resolution passed «t the Board of Directors meeting on December 11, 1982.

3
Rev%%end_Mm\>[prilI\]Chairperson
Wm
m%0 :

mrgk -
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a  City Hall
Ph. (907) 233-3121

Q Port of Homer
Ph. (907) 235-3597

Q Herbor Master
Ph. (907) 235-3959

O  Public Works Dept.

Ph. 1907) 235-8120
Box 335

Homer, Alaska 99603 - C |TY O f H O M ER

@

City Engineer
Ph. (907) 235-5363

December 6, 1932

The Honorable Mark Rowland

Presiding Judge of the Superior Court
303 "K" Street

Anchorage, AK 99501

Dear Judge Rowland:

We, as a community, strongly oppose the transfer of

Judge James Hornaday. Judge Hornaday®s stance on drunk
driving is looked upon as a favorable public service 1in the
community. Pexnap”, the laws of pre-emption should be

closely scrutinized and amended out of necessity 1in
administering a trial court system.

Jim Hornaday 1is an active participant in community
affairs, an impeccable family man, and contributes strong
support to this rural community. The type of program he
advocates serves the individual rights of our citizens to
travel the streets of Homer with less probability of being
harmed by drunk drivers.

As Mayor of Hom”r, 1 petition you to cancel the
transfer order removing Judge Hornaday from this community
as District Court Judge.

Sincerely,

(L "
Erie Cooper
Mayor

EC:ler

CC: Governor Bill Sheffield
Judge Edmond Burke

District 5, Legislative Delegation



CITY OF HOMER
HOMER, ALASKA

RESOLUTION 82-20 (S)

A RESOLUTION SUPPORTING A STIFF SENTENCING
POLICY FOR DRIVING WHILE INTOXICATED (DWI).

WHEREAS, the absence of sidewalks 1in Homer requires pedes—
trians to walk along the traveled ways, subjecting themselves to
potential vehicle associated accidents; and,

WHEREAS, studies which have been conducted show that the
higher the blood alcohol level, the greater the likelihood of
an accident; and,

WHEREAS, there has been an increase in D.W.l. cases of some

seventy-seven percent (77%) between 1980 and 1981 in the Homer
District Court; and,

WHEREAS, the City Council of the City of Homer wishes to
have life, liberty and property protected from potential injury"
by person(s) who drive while under the influence of alcohol;

NOW THEREFORE, BE IT RESOLVED that"the Common Council of the
City of Homer, Alaska, supports a stiff sentencing policy for
Driving While Intoxicated (DWI).

BE IT FURTHER RESOLVED that copies of this resolution be
directed to the State legislators of Alaska.

DATED 1in Homer, Alaska this 14th day of June, 1982.

CITY OF HOMER

Sam Matthews, Mayor Pro tern

ATTEST

Kathleen F. Herold, City Clerk



Judge Mark C. Rowland
303 K Street
Courtroom D
Anchorage, AK 99501 .
a*"N"vA- T

th)
Dear Judge Rowland:

ip

The community and surrounding areas of Homer 1is greatly dismayed
to learn of your decision to transfer Judge James C. Hopnaday"
from Homer to Anchorage. We strongly urge your reconsideration
in this matter.

Judge Hornaday has been an excellent judicial representative
for Homer for many years. His home and family are ..ere. We do
mot wamt to lose Juwdpe Hormnaday to this &area.

This community has steadfastly supported J-idge Hornaday %
courageous stand against the crime of drunken driving and we
wholeheartedly support his sentencing procedures.

Please find attached petitions of support in favor of Hornaday
being retained as District Judge 1in this area.

Sincerely,

HOMER CHAM.BER OF COMMERCE

D |
j-ur. Daily, i> .
President.
JD:lag
Enclosures
cc Governor Bill Sheffield
Judge Edmond Burke "W.ty

Homer City Council

Kenai Peninsula Borough Assembly
Rep. Milo Fritz

Hugh Malone

Sen. Paul Fischer

Don Gilman

Vi-!



December 13, 19S2 K. H. Plourd, Sr.
, Box 74

Anchor Point, Ak. 99556
Judge Mark C. "Rowland

303 K Street, Courtroom D

Anchorage, Ak. 99501

Dear S*r4

In regards to the case of Judge Hornady.

Your position in this matter is untenable to the people of the Homer area-
After Judge Hornaday had teeri in Homer for some time as a temporary judge
a public meeting was held to determine the position of the people. The
vote to keepthim here permanently was unanimous. That seems to me to be a

mandate from the peoDle.

_c: the : recent election, Judge Hornaday was cgam given an jver-

whelminc \ :e of confidence by the oeople of this area. Another clear

mandate.

When the new of his proposed -ernoval from Homer reached the peopTe.
ground swell of inoignation arose anG " gaininn momentum oa-iy. I regarc
this strong spont- js indignation on the par-! of most people o* this

area (except the drunks) as another mandate.

Are not the people in a democracy the ultimate source of power? 1 like

to think so.

LR
/gL - ~ 2 k) -

Kenneth H. Plourd, Sr.

Copies: Governor Bill Sheffield Chief Justice Edmond Burke
Rep. Milo Fritz Sen. Donald Gilman ,
Rep. Hugh Malone Sen. Paul Fischer



Christian Ministers Association of Kachemak Bay
P.0. Box 2013
Homer, Alaska 99603

December 9, 1982

Judge Mark C. Rowland
303 K Street, Courtroom D
Anchorage, AK 99501

Dear Judge Rowlanc,

Your office and the judicial system are held in high regard by us and
cur children. We value justice as one of the key ingredients 1in our
democratic way of life. We regularly instruct our children to respect
the law and to deal in a just way vith their companions and fellow
citizens.

In this context we cannot understand why you should order Homer District
Court Judge James Hornaday transfered to Anchorage against his will and
against the overwhelming wishes of our community. As we understand, there
is no precedence for this.

Therefore, we ask - for justice sake ~ that Judge Hornaday be retained as

our District Court Judge. Secondly, you should know that we whole—
heartedly endorse the policies of Judge Hornaday 1in sentencing DWI offen—
ders. Finally, we reguest that the whole peremption policy oe reviewed

in light of these circumstances.

A judge serves his community in an exceptional manner. His policies are
supported by the people he serves. lie is an outstanding example for

our children. Yet, he 1is transfered against his will. That seems a

strange reward - even stranger justice.

Speaking for the Christian Ministers Association, | am

Rinrpt plu vrair<;.

“flic Rev. oohn D. Schmidt, President
235-7600

cc: Chief Justice Edmond Burke



Alaska Hlubicial (Council

. EXECUTIVE DIRECTOR
NONWFEOFE%\E bérE_h@ERS 1031 W. Found Avenue, Suite 301 FRANCIS L OREMCAJN
JOHN E. LONOWORTH ANCHORAGE. ALASKA

ROBERT H. MOSS 90601
(907) 279-2526

ATTORNEY MEMBERS
JAMES B. BRAOLKY
JOSEPH L-VOUNU
BARBARA L SCMUHMANN

February 2, 1983
CHAIRMAN. EX OFFICIO
ECMONO W. BURKE

CHIEF JUSTICE
SUPREME COURT

MEMORANDUM

TO: Judicial Council Members
FROM: Francis L. Bremsod>jp>
RE: Peremptory Challenges of Judges

The Judicial Council voted on December 3r 1982 to examine
the use of peremptory challenges to judges 1in otner states,
The purpose of this review was to determine whether there were
tested solutions to the administrative problems which can arise
with the frequent use of challenges 1in single-judge courts,
Ms. Teri Cams was assigned responsibility for taking a
preliminary look at available literature, contacting court
personnel in other states, and using other means as needed to

outline potential avenues for further exploration, Ms. Cams
will be- available to discuss this subject at our meeting on
February 15. The following memorandum summarizes her research
to date.

1) States Allowing Peremptory Disqualification of Judges

All of the following states have some procedure, whether
statutory or embodied in court rules, which 1is similar to
Alaska"s peremptory challenge of judges.

Arizona Minnesota North Dakota
California Missouri Oregon

Idaho Montana South Dakota
Illinois Nevada (civil only) Washington
Indiana New Mexico Wisconsin

Wyoming



Judicial Council Members
February 2, 1983
Page Two

The list is taken from an article 1in the Oregon Law Review
(Disqualification of Judges for Prejudice or Bias, 48 Ore. L.

Rev. 311 (1969)). Because tne article is fourteen years old,
more states may have adopted peremptory challenge provisions
during the intervening years. The article notes that some

states require affadavits supporting the allegation of bias or
prejudice, while the most restrictive states ao not allow
prejudice or bias of the judge as the sole ground for his
disqualification.

2) Studies Available on Peremptory Challenges

We have received reports or studies from California, Ildaho,
Illinois, the National Center for State Courts, and the

American Bar Association. Much of the material received has
focused on legal rather than administrative aspects of
challenges. Only two studies 1involving data collection have
been received. The California Judicial Council prepared a
study in 1962, five years after legislation authorizing
peremptory challenges had been passed. The Council found no
significant problems at that time. An ldaho study completed 1in

December 1982 noted that three (of 21) judges 1in the state had
been challenged frequently, but most of the challenges were 1in
multi-judge courts. Neither study appears to be particularly
relevant to the present situation in Alaska.

The other reports which have been sent to us include cupies
of statutes and court rules from several states, a report from
the National Center for State Courts which describes various
grounds for disqualifying judges, recommendations and commentary
from the American Bar Association,.and an Illinois judicial
discipline case centering on the use of peremptory challenges

by an I1llinois law Tfirm. All of these reports provide useful
background information about the range of possibilities 1in the
legal interpretation of peremptory challenges. They would

certainly be helpful in drafting legislation or changes in
court rules, but none of them address the administrative issues
which the Council staff®s work was to emphasize.

3) Administrative Solutions

Telephone conversations with court administrators 1in
several states proved to be the most efficient way of
discovering answers to the questions raised by Judicial Council
members. Three of the states contacted thus far had developed
procedures to be used when a judge was disqualified. These are
described below.
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Judicial Council Members
February 2, 1983
Page Three

A. Washington. P~"-tem judges are used in single-judge
courts when the regular judge is disqualified 1in civil
cases. An attorney 1is chosen from a pool of local
"experienced" (at least ten to fifteen years of legal
practice) lawyers. Parties to the action must stipulate
that the attorney 1is acceptable to them as a judge for the
case; 1if not, another attorney 1is chosen. In criminal
cases, the disqualified judge 1is apparently responsible for
obtaining another judge, although the procedure for this
was not discussed.

B. California. Judges in single-judge courts are
matched, at the time of their appointment, with another
judge in a nearby court 1in a reciprocal arrangement. If
either judge 1is disqualified, the reciprocating judge
automatically takes his place. If both are disqualified,
the central administrative office becomes involved 1in
assigning a third (or additional) judge(s). The court®"s

administrative office said that this reciprocal arrangement
was effective enough that peremptory challenges did not
create serious administrative problems. Pro-tem judges
(attorneys appointed on a case-by-case basis, as 1in
Washington) had been employed at one time, but the office-
said that California®s experience with them was not
positive enough to continue their use.

C. Wyu...ing. A judge challenged in Wyoming 1is allowed to
select his own replacement from among all the judges of the
state. The effect of this policy is that peremptory
challenges are rarely used. IT the judge is taing

disqualified because of his sentencing policies, ha can
replace himself with a judge who has similar philosophies.
It may be nd>ted that some states prohibit the disqualified
judge from naming another judge to hear the case, precisely
for the reason that he could frustrate the intent of
peremptory challenges by choosing a judge with similar
philosophies or biases. Countering that, the former
Wyoming court administrator contends that allowing the
judge this option prevents "judge-shopping".

One other solution which has been suggested for use 1in
Alaska is teleconferencing. The Council staff has not had the
opportunity to thoroughly research this possibility. It is
presently used by the court on occasion, and may be signifi—
cantly less costly than transporting a judge to outlying
communities.



Judicial Council Members
February 2, 1983
Page Four

Further Work
The Judicial Council staff will continue to contact states

which allow peremptory challenges to determine what other
administrative solutions or legal alternatives may be available.
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I"uirhunks Office
(erace Berg Srliailile
Himaril Staley

is E. Cook B} .
Dennis E. Coo Senator Vic Fischer

Pouch V
Juneau, Alaska 99811

Rolxrt 11 Gmseclose
Charles D. Silvey. Jr.
Geranl R LaParle

G IV, IX*sei . . . .
regory TV & RepealinglPeremptory Disqualification of Judges

Anchorage Office Dear Senator Fischer:
Strlilien S. Del.isio
Alan Sherry House Bill 79 would eliminate the peremptory challenge of
JoMHih M. Moran judges. It would thus only allow challenges of judges for
Michael C. Ci-mglily cause under A.S. 22.20.020. IT only challenges for cause are
Patricia I.. Znliel allowed, then challenges for cause will increase. Under the
Walter J. Sceuillo present system, | do not hesitate to appear before judges
Lynn 1.. Cassrl that 1 have challenged peremptorily. There are many reasons

for changing a judge.

Of Counsel:

William V. Tloggess However, if you challenge a judge for cause, it is a very

serious accusation. You must state, by affidavit, that you
feel t.he judge cannot be fair and impartial. In a way, you
are stating the judge has not followed the judicial canons of
ethics. S/he has failed to recuse himself or herself when
that 1is what should have happened. IT 1 ever had to
challenge a judge for cause, | would never want to appear
before that judge again. I would continue to challenge that
judge for cause, particularly if that is what my client
wanted or insisted upon.

Using this method of disqualification will cause an increase
in legal costs and expenses for clients, and will increase
the work of judges. Attorneys will have to file motions to
disqualify for cause, accompanied by affidavits and
memoranda. There will be hearings on the motion. If the
motion 1is Tfirst denied, then it is assigned to another judge
for hearing under A.S. 22.20.020(c). IT the motion is still
denied, the question can go up on appeal, or at least a
petition for review can be Tfiled. The peremptory challenge
system is so much more efficient, that it should be retained.

IT tnere are problems because there are single judge
districts, those are problems should be solved by ingenious

300 Barnette Street Post Office Box 810 Fairbanks. Alaska 90707
(907) 452-1855 liable Addn-i - MERFA1K Telex No. 35-416
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use of telephone hearings, and, 1if necessary, assignment of a
judge from a different district to handle motions and the
trial. Eliminating the peremptory challenge of judges will
not solve the problem.

Alaska 1is still a small enough state that many people know

judges that they come before. If they are not comfortable,
for whatever reason, they should have the right to one
peremptory challenge. The times when this has become a

problem for the co”rt system are times when a judge has
announced publiciilly the sentence s/he intends to give 1in all
drunk driving cases, for example, or cases where lawyers and
litigants have consistently felt that the judge®"s demeanor or
decisions were unacceptable.

The peremptory system works very efficiently. If a judge 1is
challenged, another judge 1is very simply assigned to the
case. One-piece of paper needs to be filed by the attorney,
and another 1is filed by the courts. (See Civil Rule 42.)

The peremptory challenge of judges should be retained. [
urge you to defeat House Bill 79.

Sincerely,

SCHAIBLE, STALEY. DeLISIO & COOK. Inc.

By:
Barbara L. Schuhmann

BLS:skb



0. NELSON PARRISH
JAN'ES A PARRISH
LANCE C. PARRISH

ROBERT A.PARRISH

Parrish Law O ffice
A PROFESSIONAL CORPORATION

ATTORNEYS AT LAW
536 FOURTH AVENUE

FAIRBANKS. ALASKA 90701

TELEPHONE
(907) 456-4070
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PROh: SHJRLEE ANC 1.10 " TO: POMS JUNEAU INFO
TARGET: I.JHL.. SUBJ: POM

3/30/83, SHIRLEE ANC LIO, 4537
TO: SENATORS V.FISCHER, KELLY AND HALFORD

FROM: DON HOPWOOD, 1937 BEAVER PLACE, ANCHORA
H 338-4338 W 276-4335

RE HB 79, PEREMPTORY DISQUALIFICATION OF JUDGES.

THE PURPOSE OF A PEREMPTORY DISQUALIFICATION IS TO ELIMINATE
JUDGES WHO ARE UNSATISFACTORY OR WHOSE TRIAL OR SENTENCING
PRACTICES ARE NOT IN ACCORD WITH OTHER PARTS OF THE STATE. REPEAL
WILL RESULT IN UNEVEN JUDGMENTS AND SENTENCES®™ THROUGHOUT THE STATE

AND WILL MAKE THE JUDICIARY LESS ACCOUNTABLE. I URGE YOUR
OPPOSITION.



I Lul-atHs @ |elv , GRIG: Lm0l  IN 0155

rrOM - SHIRLEE ANC 1.£D I-OH5 JUNEAU INFO
TARGET LJHL SUUJ : POM

4/5/83, SHIPLEE ANC LIO, 5782

TO. .ENATOR V. FISCHER =
%
FROH : STEPHEN S . HhRT, 1001 1Id. 19TH AVE, ANCH 9950c¢c
H 274-8774 W 276-1130

I AH OPPOSED TO HOUSE BILL 79 REGARDING DISQUALIFICATION
OF JUDGES. THERE ARE MANY OCCASIONS WHEN A GIVEN JUDGE®S KNOWN
PREDILECTIONS ARE CONTRARY TO THE INTERESTS OF ONE®"S CLIENT, AND
PROVIDING A SAFETY VALVE IN THE FORM OF A SINGLE PRE-EMPTION AS
17 PRESENTLY THE CASE IS A REASONABLE COMPROMISE.
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TESTIMONY OF JUDGE JAMES D. HORNADAY, HOMER
February 2, 1983

Mr, Chairman and ladies and gentlemen of the Committee, thank you for holding
this hearing and inviting me to address the Committee. I hope 1 am not the
monster judge that everyone has been talking about. My name is James D.
Hornaday and from a perspective of nearly 20 years in Alaska 1 am speaking to
you today as a judge. The judicial cannons permit and even require that juoges
speak out for the improvement of the administration of justice. And with all of
the comments by many of my lawyer friends 1| feel a little like David when he

went up against Goliath. The men and women of good will can and do differ in
their opinions, and it does remind a little of the old Alaska adage that if the
lawyers are against something it must be worthwhile. I wish it were someone

else who was on the line rather than me, frankly 1 would rather be playing
basketball or working on a legal history project. But the question of the
peremptory challenge is involved with the independence of the judiciary and the
decreasing respect for the judiciary. First of all, the peremptory challenge is
not a fundamental constitutional right; it does not even exist anywhere in the
Federal system, and there are Federal judges in every state and territory".
Apparently it does not even exist in the vast majority, about two-thirds of the
states. Alaska is in fhe extreme® minority. It did not exist in Alaslca until a
few years ago when some lawyers pushed it through the Legislature. The Federal
system~a"hd"~the majority-of staTes get along just fine without it. Now as one
example, drunk driving cases are the most serious problem facing the Alaska
Court System. Over half of all the jury trials in the entire Court System are
drunk driving cases.Drinking was involved in over 80% of the traffic ~ -
mraTalities; over z00 thousand are killed or injured annually on our nation®"s
highways. Let"s make clear what the Legislature has already done; the
Legislature has passed legislation providing for up to one year in jail and
$5,000 fine, revocation of licenses and community work. Now the statutes
specifically states that for the first offense a defendant is to receive not
less than 72 consecutive hours. It is too serious a problem to leave in the
hands of the attorneys and that is the non”-effect of the peremptory challenge
without cause. Judges are concerned about the peremptory challenge; it is
affecting sentences. The Chief Justice has stated publicly that the peremptory
challenge moderates sentences and that a judge has to walk a fine line and if
they get too far over they will be removed by the peremption. I was told by the
presiding judge that | had to takeperemptions into consideration when |
sentence. It is the most frequent topic of conversation at the Annual Judicial
Conference. The leading authority on court delay called the Alaska peremptory
challenge an absolute abomination, those were his words. Representatives of the
National Center of State Courts were amazed at the existence of the removal
without cause. I have heard judges tell the Chief Justice they are concerned
about the peremption. It is a problem state-wide, not just in Homer. You have
heard the lawyer in Bethel and the problems there. You®ve heard the judges in
Fairbanks. It exists in Kodiak, Ketchikan, Juneau and all over the state, even
in multi-judge areas. Now we announced a pattern of sentencing in drunk driving
cases in Homer about a year ago which was effective., but sentences were clearly
within the sentences permitted by the Legislature. Fifteen days is less than

of the maximum penalty. Although the announced pattern is no longer in effect
and was rescinded when the higher court ruled that it could not be applied.
There are sentencing patterns in Alaska, attorneys keep records of the sentences
of judges. So there are patterns but known only to the judges and the lawyers.
The public, including the potential defenders, do not know the patterns. It is
time to open up the System and bring it out from behind the closed doors of the

-1 -



legal profession. Now | was a lawyer for 10 years and you are never going to
satisfy the lawyers on sentencing. About 6 years ago we initiated the first
work program, alternate work program, for drunk drivers in Alaska. Some lawyers
supported, but other complained that work was a cruel and unusual punishment.
Now the program has been reinstituted pursuant to the community work which the
Legislature has made a sentencing tool. Now the lawyers are complaining that we
are giving too much community work. Also the argument that the System would be
flooded with t”ne consuming challenges for cause is questionable, as several

attorneys have indicated that they would not use challenges for cause. Further
the presiding judge denied a challenge because against me on hearing a DWI case
after the announced policy was rescinded. The hearing took all of 10 minutes.

The Court System and the people of Alaska should not be held held hostage by
attorneys throating to plug the System with challenges for cause. Further
judges will disqualify theraselvesTf for some reason they should not hear a
case. There is already a procedure for this approach that is in effect.
However, again note that a judge has to give a reason why they are disqualifying
themselves. Related to the peremptory challenge is another deep concern which I
have as a 20 year Alaskan and as a lawyer- and a judge and a citizen, and that is
the growing lack of respect for the Alaska Judiciary among the members of the
public. Reportedly, concern over the Justice System trailed only the capitol
move and subsistence in intensity in the recent election. Almost half of the
voters in the Thira District voted not to retain the trial judges last November.
This negative vote is up nearly 10% in only 4 years. How many years will it be
before all judges are defeated? Some of the longer serving judges remember when
they received 85% approval ratings. For the first time in nearly 20 years in
the legal profession, so many people told me they were voting against all of the
judges that 1 lost"count. And note that, at least to-date, that most of the
people, most of the lay people, testifying to you are against the peremption,
only the lawyers are testifying before you in favor of it. That should tell you
something. We pride ourselves in Alaska on the merit selection appointment
procedure for judges. The Judicial Council recommends the Governor appoints and
the people vote, and yet the present situation with the peremptory challenge is
worse than the most partisan political election of judges, and that a very few
attorneys can remove a judge a hold the System hostage. The cost to the public
and the wasted expense and time is high. The selection process of which we are
so proud and the public vote means absolutely nothing. Just as an example, 1
was required to move to Homer to take the judgeship in Horner. The Judicial
Council recommended me for Homer and the Governor specifically appointed me to
Homer. The family moved here and has put down deep roots; we have children in
school of all ages. I received good ratings from the lawyers and the highest
rating from the Alaska Peace Officers and was retained overwhelming by the
voters in the November election in ray home area by a 2 to 1 margin. And
although 1 appreciate Mrs. Barnes®™ invitacion to Anchorage, 1 would prefer
frankly to remain in Homer. I did live in anchorage for a couple years and |
have, wo have, a.lot of friends up there, however we are pretty deeply rooted in
Homer at the present time. Two weeks after the election | was asked to transfer
to Anchorage because of the peremptions. I have been assured that there is no
other reasons for my transfer, only the peremptions. None of my sentences have
ever been reversed as excessive. Now there are checks and balances that are far
more appropriate than peremptions without cause and they are numerous. If a
judge |Is doing something improper turn them over to the Judicial Qualifications
Commission, or challenge the judge for cause, or test the judge in the retention
elections, or appeal the judge®s decision, or ask the judge to voluntarily
disqualify himself. The message is going out loud and clear to the judges in
Alaska, to the attorneys and to the public that inspite of the vote of thousands
that vote means nothing, and a handful of attorneys can accomplish the transfer
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of a judge, and threaten other judges through peremptions for which they do not
even have to give a reason. All the attorneys have talked a?out before you are
the rights of their clients, and these are important rights, no one would say
that they are not. But what about the rights of the victims? What about the
rights of society? The Constitution clearly requires a judge to sentence to
protect society and reformation. No where in the Constitution, 1in the statutes
or in the case law is there any indication that a judge is to sentence in order
to avoid peremptions. And yet the Chief Justice of the Alaska Supreme Court has
stated publicly that this is happening, and any judge who will level with you
will tell you the same. The tail is wagging the dog at the present time as the
attorneys are in effect controlling sentencing, and are now even controlling the
transfer of judges. Thank you.
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HB 79-— PEREKPTY CHALLENGE OF JUDGES REPEAL -

REMARKS BY REPRESENTATIVE JOHN LI SKA
THANK YOU MR. SPEAKER:

I RISE TO SPEAK IN FAVOR OF HB 79. I PARTICIPATED, AS A MEMBER OF THE - -

I JUDGE IT CERTAINLY MADE HER ROt
- A V- x f-
I NOT ALL THE ATTORNEYS WERE

> ONE ATTORNEY FROM BETHEL, ONE OF THE VERY FIRST WITNESSES, SPOKE QUITE STRONGLYA?*

- e e --V*E
IN FAVOR OF PASSAGE OF HB 79- IT APPEARED SIGNIFICANT TO ME THAT SO MANY ATTORNEY%

WERE OPPOSED TO THE BILL, AND SO MANY JUDGES AND LAYMEN WERE IN FAVOR OF IT, THAT
IT APPEARS TO ME THAT THE ATTORNEYS MUST HAVE SOME DECIDED ADVANTAGE WHICH THEY
ARE JEALOUSLY GUARDING AND DON"T WANT 10 BE TAKEN AWAY FROM THEM.

WE WERE ESPECIALLY APPRECIATIVE OF THE REMARKS BY MS. KAREN HUNT OF ANCHORAGE,
A ki

FORMERLY PRESIDENT OF THE BAR ASSOCIATION. NEAR THE CONCLUSION OF HER TESTIMONY

3 ASKED HLKk IF THE SITUATION AT HOMER, ALASKA WAS SUCH THAT SO MANY PEOPLE ARE IN
FAVOR OF THE Bill. AND SHOWED SUCH SUPPORT FOR IT, COULD THE PEOPLE BE WRONG OR CODE
THE LAW BE WRONG? SHE.PROMPTLY REPLIED THAT THE LAW IS WRONG!I

TESTIMONY FROM WITNESSES, MR. SPEAKER, WAS ALMOST EVLNLY DIVIDED, FOR AND , ;
e *e o * < _JV: kr ; m
e V7 A e e’
AGAINST.THE BILL, I TAVOR PASSAGE OF THIS BILL BECAUSE 1 FEEL A JUDGE SHOULD BEv YV
- *_y e o>IF e a*\

DICTATES OF HIS CONSCIENCE IN UPHOLDING THE, LAW AND DISCHARG]I

WITHOUT FEAR OF BEING TOSSED OFF THE BENCH.BECAUSE A , -f

.r SH TO HAVE A CHANGE OF JUDGE WITHOUT HAVINGJO® BE RESPONSIPI
7I gSSSSSr M FOR THAT CHANGE. WE HEARD TESTIMONY, MR. SPEAKER,.THAT THE

ci FACT THAT. OMNLIEHGCV TO A JUDGE ARE POSSIBLE HAS A DECIDED IMPACT ON DECISIONS THe|
- vAT VA i i £ o mul
" - ... S |
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THE JUDGE 3S, BY LAW, REQUIRED TO MAKE. IT IS ATROCIOUS TO ME, MR. SPEAKER,

TO HAVE A SITUATION IN OUR STATE WHERE OUR JUDGES ARE HAMPERED BY HAVING TO
CONSIDER WHETHER OR NOT THEIR SENTENCING PRACTICES WILL LEAD TO CHALLENGES OR
EVEN TO REMOVAL FROM ONE LOCATION TO ANOTHER. IT IS CLEAR THAT THE CHIEF JUSTICE
HAS INDICATED THAT JUDGES HAVE TO BEAR THIS IN MIND. WITH THE PASSAGE OF THIS
BILL, SUCH WOULD NO LONGER BE THE CASE AND JUSTICE WOULD BE BETTER SERVED..

THANK YOU, MR. SPEAKER.

my y ~mp f
PR S >



body. The ability to improve 1is there, as well as the
desire, and || believe that a great deal can be accomplished
without additional resources. Mainly, what needs to be done
is to 1increas- our efficiency by adherence to the 1internal
operating procedures that we have already adopted.

Someone once said that the average congregation
would be better served if sermons on the avoidance of sin
were delivered by the worst sinner in the flock, rather than
its minister, although I suppose the two titles are not
necessarily 1inconsistent. In any event, being both the
designated leader of the judicial flock and one of its worst
sinners, I feel eminently qualified to preach on the

continuing problem of delay in the courts.

PEREMPTORY CHALLENGE

A related problem is one caused by the right to a
peremptory challenge. This right, which you gave to liti—
gants 1in 1967, enables a party or his attorney to disqualify
a judge without 1dirst establishing genuine cause. The
problem is one of efficient administration of the courts,
particularly 1in single judge locations.

As many of you fow, 1t recently became necessary
for the Presiding Judge 1in the Third Judicial District to
transfer Judge Hornaday from Homer to Anchorage. The sole

reason for this action 1is the fact that Judge Hornaday 1is



being <challenged 1in over eighty percent of the criminal
cases assigned to him for trial. In order to handle those
cases 1t has been necessary to send other judges to Homer/ a
process that 1is both costly and disruptive of the business
of the courts in other locations.

Similar problems have arisen elsewhere, although
never to the degree seen in Homer. The potential, however,
is there. At any moment, a judge in a single judge location
can be rendered ineffective by wuse of the peremptory
challenge. In multi-judge Jlocations the problem 1is less
serious because of the ability to reassign cases from one
judge to another, without calling for outside help. Even 1in
these locations, however, the peremptory challenge continues
to influence the efficient operation of the courts.

Finding an acceptable solution for this problem is
not an easy task. There are respectable arguments on both
sides of the 1issue. The problem, however, is one that you

should address.

CITY PROSECUTIONS
The performance of the Public Defender Agency has
a direct 1impact on the operation of courts. Due to the
agency"s caseload, the efficient handling of criminal cases
is a serious problem. One reason for this is the fact that

a considerable part of the agency®"s work 1is the defense of
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SENATE STATE AFFAIRS COMMITTEE POUCH V, JUNEAU 99811
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3:00pm Capitol Bldg.

Members Present

Senators Vic Fischer, Chair
Senator Rodey

Senator Ray

Senator Sturgulewski
Senator Kel ly

HB 89, Relating to political canpaign tax contribution credit

Bob Manners, NEA Alaska, testified iIn favor of continuing the current
political contribution tax credit unchanged. He recommended that the
bill be signed do not pass.

A CS was before the corrmittee which was not adopted by the committee.
Instead, the version that was passed by the House was addressed.

Senator Rodey stated that he was opposed to the bill in any form.

Tan Cashen, I.B.E.W., testified against the bill. Hesaid that it was
not a good bill for the working people of Alaska.

Cherie Shelley, APEA, concurredwith the previous twowitnesses.

Senator Ray moved and asked unanimous consent to movethe Houseversion
0? the bi 11 out of comni ttee wi th individual recommendations.

Tie bill was moved out of conmitt.ee with individual recorrmendations.

I-IR 7, Relating to the Election of the Attorney General
TELECONFERENCE PORTION OF THE HEARING

Representative Rick Uehling, sponsor of the bill, testified in favor of
the bill. He stated that the reasons for introducing the bill were that
if an Attorney General were elected by the people, that person would be
more responsible to the people.

Senator Ray asked Rep. Uehling a hypothetical question concerning the
working relationship between the Governor and the Attorney General if



they were of different political parties.

Rep. Uehling stated that he felt that the two officials would be able to
work together, and that the Attorney General would still be able to
serve the people.

Senator Vic Fischer related the experiences of other states that have
elected Attorney Generals. Often times, he said, the office becomes a
political stepping stone.

Judge Tom Stewart testified against this resolution (the transcription
is included with the minutes of this meeting).

John Havelock, Director of Legal Studies at the University of Alaska and
tormer Attorney Genera l, also testified against this resolution. He
stated that the Attorney General is the Chief prosecutor of the state,
and that the Attorney General is the Attorney to the Governor.

This he gave as one reason why the Attorney General should not be

elected.

Art Robeson, President fo the Tanana Bar Association, testified that the
Alaska Bar 1is about 9-1 against electing an Attorney Genera l.

Senator Sturgulewski made a motion to move the resolution out of
conmi ttee with individual recommendations.

There was no objection. THe resolution moved out of corrmittee.

The meeting adjourned at 4.15pm.



