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request because of lack of actual notice of the revocation or because 

of factors of physical incapacity such as hospitalization or incarcer­

ation, the department shall waive the period of limitation, reopen the 

matter, and grant the review request.

(c) Upon receipt of a request for review, if it appears that the 

person holds a valid driver's license and that the driver's license 

has been surrendered, the department shall issue a temporary driver's 

permit that is valid until the scheduled date for the review. A 

person who has requested a review under this section may request, and 

the department may grant for good cause, a delay in the date of the 

hearing. If necessary, the department may issue additional temporary 

permits to stay the effective date of its action under AS 28.15.165(c) 

until the final order after the review is issued.

(d) A person who has requested a hearing under this section and 

who fails to appear at the hearing, for reasons other than lack of 

actual notice of the hearing or physical incapacity such as hospitali­

zation or incarceration, waives the right to a hearing. The deter­

mination of the department that is based upon the enforcement offi­

cer's report becomes final.

(e) Notwithstanding AS 28.05.141(b), the hearing under this
H £ f \ P n v f c l

section shall be held at the office of the department nearest to the
P  PC>.
sjJ / residence of the person requesting the hearing unless a district court 

or a magistrate has been designated as a hearing officer in the 

matter by the commissioner or the department and the person agree that 

the hearing is to be held elsewhere.

(f) A review under this section shall be held before a hearing 

officer designated by the commissioner. Upon the consent of the 

administrative director of the state court system, the commissioner 

may designate a district court judge or a magistrate to serve as the

SCS CSHB 6 (Fin) -4-
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f\DMil\J‘ hearing officer, The hearing officer shall have authority to
rtZ W - ' / r J h
PiLCCfc'"^ (1) administer oaths ard affirmations;

(2) examine witnesses and take testimony;

(3) receive relevant evidence;

(4) issue subpoenas, take depositions, or cause depositions 

or interrogatories to be taken;

(5) regulate the course and conduct of the hearing;

(6) make a final ruling on the issue.

(g) The hearing under this section shall be limited to the 

issues of whether the arresting officer had reasonable grounds to 

believe that the person was driving a motor vehicle while intoxicated 

and whether

(1; the person refused to submit to a chemical test under 

AS 28.35.031(a) after being advised that refusal would result in the 

suspension, revocation, or denial of the person’s license or nonresi­

dent privilege to drive and that the refusal is a misdemeanor; or

(2) the chemical test authorized under AS 28.35.031(a) and

administered to the person produced a result described in AS 28.35.- 

030(a)(2).

(h) The determination of the hearing officer may be based upon

sworn report of a law enforcement officer. The law enforcement'

' py/ officer need not be present at the hearing unless the person request-

ing the hearing or the nearing officer requests in writing before the

I / ? hearing that the officer be present. If in the course of the hearing
 ̂ .  ■ \

A ^ f  it becomes apparent that the testimony of the law enforcement officer

“ ■ * s •
is necessary to enable the hearing officer to resolve disputed issues

of fact, the hearing may be continued to allow the attendance of the
4’J . * —'.0> 

law enforcement officer.

(i) Testimony given by the person at the 'hearing is not

- 5 -  SCS CSHB 6 ( F i n )
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admissible against the person in a criminal trial unless the person's 

testimony at the trial is inconsistent with that given at the hearing.

(j) If the issues set out in (g) of this section are determined 

in the affirmative by a preponderance of the evidence, the hearing 

officer shall sustain the action of the department. If one or more of 

the issues is determined in the negative, the department's action 

shall be rescinded.

(k) If the action of the department in revoking a nonresident's 

privilege to drive a motor vehicle is not administratively contested 

by the nonresident driver or if the departmental action is sustained 

by the hearing officer, the department shall give written notice of 

action taken to the motor vehicle administrator of the state of the 

person's residence and to any state in which that person has a d r i v . 

er's license.

(1) A hearing officer revoking a driver's license because a 

chemical test administered tc the person produced a result described 

in AS 28.35.030(a)(2) may grant limited license privileges if the 

person has not been previously convicted within the preceding 10 years 

of an offense (A) described in AS 28.15.181(a)(5) or (8); or (B) under 

a law or ordinance in another jurisdiction with elements substantially 

similar to an offense described in AS 28.15.181(a)(5) or (8). The 

privileges may be granted for the final 60 days during which the

r °
license is revoked if the hearing officer determines that the person 's

ability to earn a livelihood would be severely impaired and a limita- 

tion under AS 28.15.201 can be placed on the license that will enable 

the person to earn a livelihood without excessive danger to the pub­

lic. A hearing officer may not grant limited license privileges when 

revoking a driver's license because the person refused to submit to a 

chemical test.

W P :
■ t & i v r
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(m) Notwithstanding AS 28.05.141(d), within 30 days of the issu­

ance of the final determination of the department, a person aggrieved
*

by the determination may file an appeal in superior court for judicial 

review of the hearing officer's determination. The judicial review 

shall be on the record, without taking additional testimony. The 

court may reverse the department's determination if the court finds 

that the department misinterpreted the law, acted in an arbitrary and 

capricious manner, or made a determination unsupported by the evidence 

in the record.

(n) The filing of an appeal under (m) of this section does not 

automatically stay the department's revocation order. The court may 

grant a stay of the order only upon a motion and hearing, and upon a

finding tb^t there is a reasonable probability that the petitioner

will prevail on the merits and that the petitioner will suffer irrepa­

rable harm if the order is not stayed.

* Sec. 4. AS 28.15.181(a) is amended to read:

(a) Conviction of any of the [THE] following offenses is [ARE] 

grounds for the immediate [SUSPENSION OR] revocation of a driver's

licence:

(1) manslaughter or negligent homicide resulting from [THE] 

driving [OF] a motor vehicle;

(2) a felony in the commission of which a motor ■vehicle is

u ed;

(3) failure to stop and give aid as required by law [UNDER 

THE LAWS OF THIS STATE] when a motor vehicle accident results in the

death or personal ir.jury of another;

(4) perjury or [THE] making [OF] a false affidavit or

statement under oath to the department under a law relating to motor 

vehicles;

(5) [OPERATING OR] driving a motor vehicle

- 7 -  SCS CSHB
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intoxicated;

(6) reckless driving; [OR]

(7) using a motor vehicle in unlawful flight to avoid 

arrest by a peace officerj_

(8) refusal to submit to a chemical test under AS 28.35.-

032;

p L\)U 5  (9) driving while license canceled, suspended, revoked or

A p / i £ D  '

■YD in violation of a limitation.

I 1‘o T "
. . * Sec. 5. AS 28.15.181(b) is amended to read:

I Alrv|0P{j}^' (b) A court convicting a person of an offense described in
[ A  ^

[UNDER] (a)(1) - (4), (6), or (7) of this section shall revoke that

person's driver's license for [A PERIOD OF] not less than 30 days for 

the first conviction, unless the court determines that the person's 

ability to earn a livelihood would be severely impaired and a limita­

tion under AS 28.15.201 can be placed on the license that [WHICH] will 

enable the person to earn a livelihood without excessive [RISK OR] 

danger to the public. If a court limits a person's license under this 

subsection, it shall do so for [A PERIOD OF] not less than 60̂  [30] 

days. Upon a subsequent conviction of a person for any offense de­

scribed in [UNDER] (a)(1) - (4), (6), or (7) of this section occurring 

within 10 years after a prior conviction, the court shall revoke the 

person's license and may not grant the person [ANY] limited license 

privileges for the following periods:

(1) not less than one year for the second conviction; and

(2 ) not less than three years for a third or subsequent 

conviction.

* Sec. 6. AS 28.15.181(c) is repealed and reenacted to read:

(c) A court convicting a person of an offense described in

(a)(5) or (8) of this section arising out of the operation of a motor 

SCS CSHB 6 (Fin) -8-



1

2

1

4

5

6

7

8

9
10

11

12

13
14

l a

16

17

18
19

2 0

21

2 2

23

24

25
26
27
28
29

V,
vehicle for which a driver’s license is required shall revoke that 

person's driver's license. The revocation aiay be concurrent with or. 

consecutive to an administrative revocation under AS 28.15.165. The 

court may not, except as provided in (e) of this section, grant lim­

ited license privileges for the following periods:

(1) not less than 90 days if, within the preceding 10

years, the person has not previously been convicted of an offense

(A) described in (a)'5) or (8) of this section; or

(B) under a law or ordinance in another jurisdiction

with elements substantially similar to an offense described in

(a)(5) or (8) of this section;

(2) not less than one year if, within the preceding 10

years, the person has been previously convicted of one offense

(A) described in (a)(5) or (8) of this section; or

(B) under a law or ordinance in another jurisdiction

with elements substantially similar to an offense described in

(a)(5) ar (8) of this section;

(3) not less than 10 years if, within the preceding 10

years, the person has been previously convicted of more than one of 

the following offenses or nas more than once been previously convicted 

of one of the following offenses:

(A) an offense described in (a;(5) or (8) of this sec­

tion; or

(B) an offense under another law or ordinance in 

another jurisdiction with t_oments substantially similar to an 

offense described in (a)(5) or (8) of this section.
<:‘ f" *' *’ '• ' ' • . • ,v ‘ V . l- ’ . ;• '• “ * \ * , * ' :

* Sec. 7. AS 23.15.181 is amended by adding new subsections to read:

f D  (
i (d) A  court convicting a person of an offense described in

■Zi 1
v v ( (a)(9) of this section shall revoke that person's driver's license for

'9 ' SCS CSHB 6 (Fin)
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not loss than the minimum period under AS 28.15.291(c).

i[e) A court revoking a driver's license under (c) of this sec­

tion, or sustaining the action of the department under AS 28.15.-

165(c), may grant limited license privileges for the final 60 days 

during which the license is revoked if the

(1) revocation was for driving while intoxicated Lut not if 

the revocation was for refusal to submit to a chemical test of breath 

under AS 28.35.032;

(2) person has not been previously convicted within the 

preceding 10 years of an offense

(A) described in (a)(5) or (8) of this section; or

(B) under a law or ordinance in another jurisdiction 

with elements substantially similar t:o an offense described in

(a)(5) or (8) of this section;

(3) court determines that the person's ability to earn a

livelihood would be severely impaired; and

(4) court determines that a limitation under AS 28.15.201

can be placed on f.he license that will enable the person to earn a 

livelihood without excessive danger to the public.

^  For PurPoses this section, convictions for both driving 

j() while intoxicated and for refusal to submit to a chemical test of

n M & l -  breath under AS 28.35.031(a), if arising out of a single transaction

1 I and a single arrest, are considered, one previous conviction.

* Sec. 8. AS 28.15.201(b)(1) is amended to read:

(1) require the surrender of the driver's license (AND, IF 

THE PERSON IS CONVICTED OF AN OFFENSE UNDER AS 28.15.181(a)(5), REVOKE

THAT PERSON'S LICENSE FOR A  PERIOD OF NOT LESS THAN 60 DAYS]; and

* Sec. 9. AS 28.15.201(c) is amended to read: ..

v ,
(c) After the termination of a limitation as shown on the 

SCS CSHB 6 (Fin) -10-
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certificate issued under (b) of this section, the license of a person 

on whom a limitation was imposed is revoked until the person receives 

a new [NO LONGER BOUND BY THE LIMITATION AND MAY APPLY FOR A DUPLI­

CATE] license in accordance with AS 28.20.240 [UNDER AS 28.15.141 OR, 

IF OTHERWISE ELIGIBLE, FOR A NEW LICENSE IF THE LICENSE WAS REVOKED 

FOR CONVICTION OF AN OFFENSE UNDER AS 28.15.181(a)(5) AND LIMITED 

LICENSE PRIVILEGES WERE GRANTED UNDER AS 28.15.181(c)].

* Sec. 10. AS 28.15.291 is amended to read:

Sec. 28.15.291. DRIVING WHILE LICENSE CANCELED, SUSPENDED, 

REVOKED OR IN VIOLATION OF LIMITATION. (a) A [NO] person may not 

drive a motor vehicle on a highway or vehicular way or area [IN THIS 

STATE] at a time when that person's [HIS] driver's license, or privi­

lege to drive [IN THIS STATE IF HE IS LICENSED IN ANOTHER JURISDIC­

TION,] has been canceled, suspended or revoked in this or another 

.jurisdiction, or when [HE IS] driving in violation of a limitation 

placed upon that person's [HIS] license or privilege to drive in this 

or [, EVEN WHEN HE IS DRIVING UNDER A LICENSE ISSUED IN] another 

jurisdiction. Except as provided in (<:) of this section, upon [UPON] 

conviction of a violation of this section, the court shall impose a 

[MINIMUM] sentence of imprisonment of not less than 10 days.' The exe­

cution of sentence may not be suspended nor may probation or parole be 

granted until the minimum imprisonment provided :Ln this section has 

been served; nor may imposition of sentence be suspended [, EXCEPT

UPON THE CONDITION THAT THE DEFENDANT BE IMPRISONED FOR NO LESS THAN
'• ‘ - ' . • • . '■ • ' j r V

THE MINIMUM PERIOD PROVIDED FOR IN THIS SECTION]. In addition, the

p erson's [HIS] license or privilege to drive shall be revoked, and the

person [HE] may not be issued a new license nor may the [HIS] privi-

lege to drive be restored for an additional period of not less than

one year after the date that the person [HE] would have been entitled
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to restoration of [HIS] driving privileges.

(b) When a person's license is canceled, limited, suspended or 

revoked, that person [HE] shall be informed by the department or the 

court that [WHICH] takes the action at the time of the action that, 

upon a conviction of driving on a highway or vehicular way or area in 

this state at a time when that person's [HIS] driver's license or 

privilege to drive in this state has been canceled, suspended or 

revokeu, c-r upon a conviction of driving in violation of a limitation

of the [HIS] license, that person [HE] will be subject to the manda­

tory minimum sentence of f10-DAY] imprisonment under [(a) OF] this 

section.

* Sec. 11. AS 28.15.291 is amended by adding new subsections to read:

(c) The court shall impose a sentence of imprisonment of not

less than 30 days and a fine of not less than $500 upon conviction of

a violation of this section if the person's driver's license was

revoked under circumstances described in AS 28.15.181(c)(1). The

court shall impose a sentence of imprisonment of not less than 90 days 
£  I

ai.d a fine of not. less than $1,000 upon conviction of a violation of j
■ .  . i , I

this section if the person's driver's license was revoked under cir­

cumstances described in AS 28.15.181(c)(2) or (3). The execution of !

. . .  |
sentence may not be suspended nor may probation or parole be granted

until the minimum imprisonment provided in this subsection has been j

served. Imposition of sentence may not be suspended. In addition, the

person's privilege to drive shall be revoked for an additional period j

of not less than one year after the date that the person would have.

been entitled to restoration of driving privileges if the person had

' ' ']Sfî 5?'S*5WV<*r-!v• ■   IHjjJ - .
not been convicted under this section.

J :
(d) A person convicted of a violation of this section is guilty ; 

of ? class A misdemeanor.

SCS CSHB 6 (Fin) -12-
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* Sec. 12. AS 28.20.240 is amended to read:

Sec. 28.20.240. PROOF REQUIRED WHEN DRIVING PRIVILEGE [USE OF

LICENSE] IS RESTRICTED. Whenever under a law of this state the li­

cense of a person is suspended, revoked, limited under AS 28.15.201, 

or canceled for any reason, the department may not issue to that 

person a new or renewal of license [IN HIS NAME] until permitted to do 

so under the motor vehicle laws of this state. A period of suspen­

sion, revocation, [LIMITATION,] or cancellation [UNDER THIS SECTION]

continues until proof of financial responsibility for the future is

provided. Upon expiration of a period of limitation, the license 

remains revoked until proof of financial responsibility for the future 

is provided.

Q * Sec. 13. AS 28.35.030(a)(2) is amended to read:
■d |

l'*“M (2) when, as determined by a chemical test taken within
* ■ — i  — 1 ■ ■ ■ ■■  —  ' ■ " ■  ■ " ' ' ■ » ■ ■ ■ — —  ■ . . . . . .

:7r?r̂ our h°urs after the alleged offense was committed, there is 0.10

percent or more by weight of alcohol in the person's blood or 100

milligrams or more of alcohol per 100 milliliters of blood, or when

there is 0.10 grams or more of alcohol per 210 liters of the person's

breath; or

* Sec. 14. AS 28.35.030(c) is amended to read:

(c) Upon conviction under this section the court shall impose a

minimum sentence of imprisonment of not less than 72 consecutive hours 

and a fine of not less than $250 if the person has not been previously 

convicted in this or another .jurisdiction of driving while intoxicated 

under this or another law or ordinance with substantially similar 

elements or refusal to submit to a chemical test under AS 28.35.032

or a n o the r law or o r d i n a n c e  w i t h  s u b s t a n t i a l l y  similar e l e m e n t s . Upon
: 7  . . . . .  ■ - •  . •

[A SUBSEQUENT] conviction under this section the court shall impose a

"  • ' ' ' . . -; ..... •• 
minimum sentence of imprisonment of not less than 20 consecutive days

- 1 3 -  SCS CSHB 6 ( F i n l i f t
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and a fine of not less than $500 if, within the preceding 10 years, 

the person has been previously convicted once in this or another 

.jurisdiction [WITHIN FIVE YEARS AFTER A CONVICTION] of driving whiles 

intoxicated under this or another law or ordinance with substantially 

similar elements or [IN THIS OR ANY OTHER STATE R CONVICTION OF] 

refusal to submit to a chemical test under AS 28.35,032 or another law 

or ordinance with substantially similar elements. Upon conviction 

under this section [OF BREATH UNDER AS 28.35.032,] the court shall 

impose a minimum sentence of imprisonment of not less than 30̂  [10] 

consecutive days and a fine of not less than $1,000 if, within the 

preceding 10 years, the person has been previously convicted in this 

or another .jurisdiction of more than one of the following offenses or 

has more than once been previously convicted of one of the following 

offenses: (1) driving while intoxicated under this or another law or

ordinance with substantially similar elements; (2) refusal to submit 

to a chemical test under AS 28.35.032 or another law or ordinance aith 

substantially similar elements [UNLESS THE SUBSEQUENT CONVICTION IS 

WITHIN ONE YEAR OF THE PREVIOUS CONVICTION, IN WHICH CASE THE COURT 

SHALL IMPOSE A  MINIMUM SENTENCE OF IMPRISONMENT OF NOT LESS THAN 20 

CONSECUTIVE D A Y S ] . The execution of sentence may not be suspended nor 

may probation be granted except on condition that [UNTIL] the miniiuam 

imprisonment provided in this section i s  [HAS BEEN] served. Impo­

sition of sentence may not be suspended [, EXCEPT UPON THE CONDITION 

THAT THE DEFENDANT BE IMPRISONED FOR NO LESS THAN THE MINIMUM PERIOD 

PROVIDED IN THIS SECTION], In addition, if the offense involved 

driving a motor vehicle for which a driver's license is required, the 

person's driver's [HIS OPERATOR'S] license shall be revoked in accor- 

dance with AS 28.15.181 and the vehicle used in commission of the

offense may be forfeited under AS 28.35.036. In addition, the court 
; .A ;?-.,

SCS CSHB 6 (Fin) -14-
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shall order, and a person convicted under this section [STATUTE] shall 

undertake, for a term specified by the court, that program of alcohol 

education or rehabilitation that [WHICH] the court, after considera-
• “■'V 4 '* *

tion of any information compiled undei (d) of this section, finds 

appropriate.

* Sec. 15. AS 28.35.030 is amended by adding a new subsection to read: 

23S?K3vJP (g) For purposes of this sectien, convictions for both driving

. while intoxicated and for refusal to submit to a chemical test of
$ ! £ f ) U  i V j

breath under AS 28.35.031(a), if arising out of a single transaction 

and a single arrest, are considered one previous conviction.

* Sec. 16. AS 28.35.031 is amended by adding new subsections to read:

(b) A person who operates or drives a motor vehicle in this

state shall be considered to have given consent to a preliminary

breath test, for the purpose of determining the alcoholic content of 

the person's blood or breath. A law enforcement officer may adminis­

ter a preliminary breath test at the scene of the incident if the 

officer has reasonable grounds to believe that a person's ability to 

operate a motor vehicle is impaired by the ingestion of alcoholic 

beverages and that the person

(1) was driving a motor vehicle that is involved in an 

accident; or

(2) committed a moving traffic violation.

(c) Before administering a preliminary breath test under (b) of 

this section, the officer shall advise the person that refusal may be 

used against the person in a civil or criminal action arising out of

‘.he incident and that refusal is an infraction. If the person refuses

to submit to the test, the test shall not be administered.

(d) The result of the test under (b) of this section may be used 

by the law enforcement officer to determine whether the driver should

■ ■
S S S K lf ifP *

- 1 5 -  SCS CSHB 6 ( F i n ) W -



be arrested.

(e) Refusal to submit to a preliminary breath test at the re­

quest of a law enforcement officer is an infraction.

(f) If a driver is arrested, the provisions of AS 28.35.031(a) 

apply. The preliminary breath test authorized in this section is in 

addition to any tests authorized under AS 28.35.031(a).

* Sec. 17. AS 28.35.032(a) is amended to read:

(a) If a person under arrest refuses the request of a law en­

forcement officer to submit to a chemical test under AS 28.35.031(a) 

[OF BREATH AS PROVIDED IN AS 28.35.031], after being advised by the 

officer that the refusal will, if that person was arrested while 

operating or driving a motor vehicle for which a driver's license is 

required, result in the [SUSPENSION,] denial or revocation of the 

license or nonresident privilege to drive, that the refusal may be 

used against the person in a civil or criminal action or proceeding 

arising out of an act alleged to have been committed by the person 

while operating or driving a motor vehicle or operating an aircraft or 

a watercraft while intoxicated, and that the refusal is a misdemeanor, 

a chemical test shall not be given, except as provided by AS 28.35.- 

035.

* Sec. 18. AS 28.35.032(f) is amended to read:"

(f) Refusal to submit to the chemical test of breath authorized 

by AS 28.35.031(a) [AS 28.35.031] is a class A misdemeanor.

* Sec. 19. AS 28.35.032(g) is amended to read:

(g) Upon conviction of a person under this section, the court 

shall impose a minimum sentence of imprisonment of not less than 72 

consecutive hour.'i and a fine of not less than $250 if the person has

not been previously convicted in this or another jurisdiction of
“

driving while intoxicated under AS 28.35.030 or another law or

SCS CSHB 6 ( F i n ) - 1 6 -
.

V



t

1

2

3

4
5

6

7

8

9

10

11

12

13
14

15

1 8

17

18

19
20

21

22

23

24

25

26

27
28
29

ordinance with substantially similar elements or refusal to submit to 

a chemical test under this section or another law or ordinance with 

substantially similar elements. Upon [A SUBSEQUENT] conviction under 

this section the court shall impose a minimum sentence of imprisonment 

of not less than 20 consecutive days and a fine of not less than $500 

if, within the preceding 10 years, the person has been previously con­

victed once in this or another .jurisdiction [WITHIN FIVE YEARS AFTER A 

CONVICTION UNDER THIS SECTION OR] of driving while intoxicated under 

AS 28.35.030 or another law or ordinance with substantially similar 

elements or refusal to submit to a chemical test under this section or 

another law or ordinance with substantially similar elements. Upon 

conviction under this section the court shall impose a minimum sen­

tence of imprisonment of not less than 30 consecutive days and a fine 

of not less than $1,000 if, within the previous 10 yeart.', the person 

has been previously convicted in this or another jurisdiction of more 

than one of the following offenses or has more than once been pre­

viously convicted of one of the following offenses: (1) driving while

intoxicated under AS 28.35.030 or another law or ordinance with sub­

stantially similar elements; (2) refusal to submit to a chemical test 

under this section or another law or ordinance with substantially 

similar elements [IN THIS OR ANY OTHER STATE, THE COURT SHALL IMPOSE A 

MINIMUM SENTENCE OF IMPRISONMENT OF NOT LESS THAN 10 CONSECUTIVE DAYS 

UNLESS THE SUBSEQUENT CONVICTION IS WITHIN ONE YEAR OF THE PREVIOUS 

CONVICTION, IN WHICH CASE THE COURT SHALL IMPOSE A MINIMUM SENTENCE OF 

IMPRISONMENT OF NOT LESS THAN 20 CONSECUTIVE DAYS], The execution of 

sentence may not be suspended nor may probation be granted except on
"vj l U y '■ . ■ „ .»

condition that [UNTIL] the minimum imprisonment provided in this

section jLs [HAS BEEN] served. Imposition of sentence may not be
• . - ■ - ’ - ■ 

suspended. If the offense involved driving a motor vehicle for which

- 1 7 -  SCS CSHB 6 ( F i n ) M i
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a driver's license is required, the person's driver's license shall be

revoked under AS 28.15.181 [, EXCEPT UPON THE CONDITION THAT THE

DEFENDANT BE IMPRISONED FOR NO LESS THAN THE MINIMUM PERIOD PROVIDED 

IN THIS SECTION]. In addition, the court shall order, and a person 

convicted under this section shall undertake, fvyr a term specified by 

the court, that program of alcohol education or rehabilitation that 

the court, after consideration of any information compiled under (h) 

of this section, finds appropriate. The sentence imposed by the court 

under this subsection shall run consecutively with any other sentence 

of imprisonment imposed on the committed person.

* Sec. 20. AS 28.35.032 is amended by adding a new subsection to read:

(j) For purposes of this section, convictions for both driving 

while intoxicated and for refusal to submit to a chemical test of 

breath under AS 28.35.031(a), if ari.'ing out of a single transaction 

and a single arrest, are considered one previous conviction.

* Sec. 21. AS 28.35.034 is amended to read:

Sec. 28.35.034. SURRENDER OF LICENSE OR PERMIT [PERIOD OF REVO­

CATION] . A person whose license or permit to operate or drive a motor 

vehicle has been [SUSPENDED OR] revoked', under AS 28.15.165 or AS 28.- 

15.181 [THE PROVISIONS OF AS 28.35.032] shall surrender the [HIS] 

license or permit to the department on receipt of notice of the revo­

cation. [SUCH A PERSON IS INELIGIBLE FOR AN OPERATOR'S LICENSE OR 

PERMIT FOR THREE MONTHS FOLLOWING THE DATE ON WHICH THE LICENSE OR 

PERMIT WAS RECEIVED BY THE DEPARTMENT, UNLESS THE DISTRICT COURT FINDS
> • ■*' ' • *• * v  ’• v. ' ' ’**;* .• *.'*** . ,v '"z . i  •"'* ‘

THAT EXTENUATING CIRCUMSTANCES EXIST WHICH WOULD CAUSE EXTREME HARD­

SHIP, IN WHICH CASE THE SUSPENSION OR REVOCATION MAY BE MODIFIED OR 

NULLIFIED.] After the [THREE MONTHS'] period of revocation has ex- j 

piredx  the person may make application for a new license as provided

,?  7 •' V ' 1 v V
by law.

- ■ . •• '  . ' y f c - .
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Sec. 22. AS 28.35.035 is amended to read:

Sec. 28.35.035. ADMINISTRATION OF CHEMICAL TESTS WITHOUT CON­

SENT. (a) If a person is under arrest for an offense arising out of 

acts alleged to have been committed while the person was driving a 

motor vehicle [THE CRIME OF DRIVING] while intoxicated^ and that 

arrest results from an accident that causes death or physical injury 

to another person, a chemical test may be administered without the 

consent of the person arrested to determine the amount of alcohol in 

that person's breath or blood.

(b) A  person who is unconscious or otherwise in a condition 

rendering that person incapable of refusal is considered not to nave 

withdrawn the consent provided under AS 28.35.031(a) [AS 28.35.031] 

and a chemical test may be administered to determine th^ amount of 

alcohol in that person's breath or bloou. A person who is unconscious 

or otherwise incapable of refusal need not be placed under arrest 

b efore a chemical test may be administered.

(c) If a chemical test is administered to a person under (a) or

(b) of this section, that person is not subject to the penalties for

refusal to submit to a chemical test provided by AS 28.35.032 and

28.35.034.

Sec. 23. AS 28.35 is amended by adding new sections to read:

Sec. 28.35.036. FORFEITURE OF MOTOR VEHICLE. (a) After convic­

tion of an offense under AS 28.35.030 or AS 28.35.032 involving a 

motor vehicle of a type for which a driver's license is required, the

state may move the court to order the forfeiture of the motor vehicle

involved in the commission of the offense if the convicted person has
: * - • - ' - I  i* V**. ... <• . A.

been previously convicted in this or another jurisdiction of more than
« '• ' i-r . • * .

■ . ■ ' ' 
one of the following offenses or has more than once been previously

convicted of one of the following offenses:

19 SCS CSHB 6 ( F i
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w o jf t K  y w i r i

(1) driving while intoxicated under AS 28.35.030 or another 

law or ordinance w.ith substantially similar elements; or

(2) refusal to submit to a chemical test under AS 28.35.032 

or another law or ordinance with substantially similar elements.

(b) For purposes of this section, convictions for both driving 

while intoxicated and for refusal to submit to a chemical test of 

breath under AS 28.35.031(a), if arising out of a single transaction 

and a single arrest, are considered one previous conviction.

. Cj (e) Upon receipt of a motion for forfeiture, the court shall

schedule a hearing on the matter and shall notify the state and the

convicted person of the time and place set for the hearing. At the 

hearing, the court may order the forfeiture of the m o tor vehicle if

A / O P  '
^  the court, sitting without a jury, determines by a preponderance of

T ll) ^  the evidence that the forfeiture of the motor vehicle will serve one

T  &>  ̂  ̂  ^ or more of the following purposes:

(1) deterrence of the convicted person from the commission

I I

->f future offenses under AS 28.35. 030;

(2) protection of the safety and welfare of the public;

(3) deterrence of other persons who are potential offenders 

AS 28.35.030; or

(A) expression of public condemnation of the serious or 

aggravated nature of the convicted person's conduct.

— Tffion forfeiture of a motor vehicle the court shall require 

the surrender of the registration and certificate of title of that 

motor vehicle, The registration and certificate of title shall be 

delivered to the department.

(e) If not released under Af. 28.35.C37, a motor vehicle for-.-

■
feited under this section may be disposed of at the discretion of the

m
department.
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Sec. 28.35.037. REMISSION OF FORFEITURES. (a) Upon receiving

notice from the court of the time and place set for a hearing under 

AS 28.35.036, the state shall provide to every person who has an 

ascertainable ownership or security interest in the motor vehicle 

written notice that includes

(1) a description of the motor vehicle;

(2) the time and place of the forfeiture hearing;

(3) the legal authority under which the motor vehicle may 

be forfeited;

(4) notice of the right to intervene to protec*- the inter­

est in the motor vehicle.

(b) At the hearing, a person who claims an ownership or security 

interest ir. the motor vehicle must establish by a preponderance of the 

evidence that

(1) the petitioner has an interest in the motor vehicle 

acquired in good faith;

(2) a person other than the petitioner was convicted of the 

offense that resulted in the forfeiture; and

(3) before parting with the motor vehicle, the petitioner 

did not know or have reasonable cause to believe that it would be used 

in the commission of an offense.

pO  Ib l'C ^ (c) If a p e r s o n  sat isfies the r e q u i r e m e n t s  of (b) of this sec- 

A  th e court shall order that an a m o u n t  equal to, the value o f  the
m y  i v h f i M }

p e t i t i o n e r ' s  i n t e r e s t  in the m o t o r  v e h i c l e  be p a i d  to the "petitioner
.

or the court shall order that the motor vehicle be released to the

petitioner together with title to thr ^.jtor vehicle.

(d) Forfeiture of a motor vehicle under AS 28.35.036 is without
• •- '"^#0 

3aprejudice to the rights, and does not extinguish the claims, of a
. d V # '"v>U>..............  . >«£#.>

creditor with an interest in the motor vehicle.
k  1 ... •.w sb jb 1.
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Sec. 28.35.038. MUNICIPAL IMPOUNDMENT AND FORFEITURE. Notwith­

standing other provisions in this title, a municipality may adopt an 

ordinance providing for the impoundment or forfeiture of a motor 

vehicle involved in the commission of an offense under AS 28.35.030, 

28.35.032, or an ordinance with elements substantially similar to 

AS 28.35.030 or AS 28.35.032. An ordinance adopted under this section 

is not required to be consistent with this title or regulations adopt­

ed under this title.

* Sec. 24. AS 22.15.100 is amended by adding a new paragraph to read:

(10) to review an administrative revocation of a person's 

driver's license or nonresident privilege to drive, and an administra­

tive refusal to issue an original license, when designated as a hear­

ing officer by the commissioner of public safety and with the consent 

of the administrative director of the state court system.

* Sec. 25. AS 2 8 . 1 5 . 2 1 1 (a)(A) and AS 2 8 .35 . 0 3 2 ( b ) ,(c), and (d) are re- 

pealed.

■ 7, ■ , . ■ - V
......

l i p .

■ ■$$$$&
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SUMMARY OF F I S C A L  NOTES

FY 84 F Y  85 F Y  86 F Y  87 F Y 8 8

Al a s k a  Court System 

(6/8/83)

245.5 237.0 251.3 266.4 282.3

Dept, of A d m i n i stration 

F ublic D e f e n d e r  Agency 

(6/6/83)

202.7 208.5 222.4 234.3 248.4

Dept.' of H&SS 

(5/17/83)

117.1 124.1 591.5 622.4 659.7

Capital

(22 beds x 130,000 ea.)

- 2 & t f 3 7 0 -

Dept. of L a w  

G e n e r a l  Government 

(5/5/83)

Dept, of Public Safety 

Li f e  & Property Protect. 

(6/6/83)

239.0 250.9 265.9 281.7 298.8

I 7 S . C )

73.1 35.5 37.6 39.8 42.2

OPERATING TOTAL 877.4 856.0 1368.7 1444.6 1531.4

C A P ITAL TOTAL 

FY TOTAL 3737.4

0.0 0 . 0 0 . 0 0 . 0
856.0 1368.7 1444.6 1531.4



Official Business Pouch V

State Capitol 
Juneau, Alaska 99811

SECTIONAL ANALYSIS -  SCS SCHB 6 (JUD) JUNE 9, 1983

Sec. 1.
A dds  ju d g e s  and  employees of the  c o u r t  to th e  l i s t  of th o se  p e r ­

sons  who may phys ica l ly  t ak e  a l icense  which h a s  b e en  r e v o k e d ,  c an ­
celed ,  l imited,  o r  s u s p e n d e d  o r  is  f ic t i t ious ,  s to len  o r  a l t e r e d .

Sec .  2.
A dds  th e  su b jec t  of alcohol an d  d r u g  a b u se  to t h e  r e q u i r e d  copies 

of t e s t i n g  on  th e  w r i t t en  po r t io n  of the  d r i v e r ' s  l icense  examinat ion .

Sec.  3. j
P ro v id es  fo r  ad m in is t ra t ive  l icense  revoca t ion  fo r  r e f u s a l  to submit  

to a chemical b r e a t h  t e s t  and  for  an illegal b re a th -a lco h o l  level ;  ou t l ines  
p r o c e d u r e s  for  the  r evoca t ion ,  !nd p ro v id e s  for rev iew of the  r e v o c a ­
tion .

Notice inc ludes  -  Dept  notice  of in te n t  to r e v o k e  o r  r e f u s a l  to
i s su e  or ie ina l  l icense .

-  r i g h t  to ( ..tain c o u r t  rev iew of r evoca t ion .
-  notice  i t s e l f  is t e m p o ra ry  l icense .
-  ac tua l  revoca t ion  e ffec t ive  a f t e r  e x p i r a t io n  of 

t em p o ra ry  l icense .
C o u r t  rev iew limited to i s su e s  of p ro b ab le  cause  to believe d r i v e r  

was in tox ica ted  and  w h e th e r  d r i v e r  r e f u s e d  to take  chemical t e s t  or  t e s t  
was tak en  and  p r o v e d  d r i v e r  to be  u n d e r  the  in f luence .  T he  s t a n d a r d  
of rev iew is be  a p r e p o n d e r a n c e  of the  ev idence .

Sec.  4.
Convic tion of r e fu s a l  to submit  to a chemical t e s t  an d  d r iv i n g  while 

l icense  cance led ,  s u s p e n d e d ,  r e v o k e d  or  in violation of a l imitation a re  
ad d e d  to t h e  l i s t  of o f fenses  of g ro u n d s  fo r  immediate revoca t ion  of a 
d r i v e r ' s  l i cense .

Sec.  5.
Out l ines  l icense  revoca t ion  pe r iods  for p e r s o n s  convic ted  of c e r ta in  

d r iv in g  o f fenses  l i s ted  in sec t ion  4. The  p e r io d  of revoca t ion  is  not 
le ss  than  30 d ay s  fo r  the  f i r s t  convic t ion.  Limited l icenses  may be 
g r a n t e d  a t  the  d isc re t ion  of the  c o u r t .  C o ns ide ra t ion  of p r i o r  con­
vic tion in ad jud ica t ing  o f fenses  is limited to 10 y e a r s .

Sec .  6.
Outl ines  l icense  revoca t ion  for  p e r s o n s  conv ic ted  of DWI and  

re fu sa l  to submit  to a chemical so b r ie ty  t e s t .  T he  pe r iod  of revoca t ion  
would be  no t  le ss  than  90 d a y s  for  the  f i r s t  convic t ion .  Upon a second



convic t ion for  a  p e r io d  of no t  l e s s  th a n  one y e a r .  Upon a t h i r d  con­
v ic t ion ,  fo r  a p e r io d  of  n o t  le ss  t h a n  te n  y e a r s .

Sec .  7.
Convic tion of d r iv in g  while l icense  cance led ,  s u s p e n d e d ,  r e v o k e d  

o r  in violation of a l imitation shal l  r e s u l t  in a p e n a l t y  of:
i .  n o t  le ss  than  30 d ay s  a n d  a fine of  no t  le s s  th a n  $500. 

i i .  n o t  less  th a n  90 d ay s  an d  a fine  of n o t  l e s s  t h a n  $1000. 
th e  above applies  to o ffense  u n d e r  AS 28 .15 .181(c )  (2) o r  (3 ) .

■ v

Sec. 8.
Amendment removing th e  p e n a l ty  t h a t  is  now i n c r e a s e d  in AS 

28.15.181 ( c ) ( 1 ) ( A ) .

Sec .  9.
S ta te s  t h a t  a p e r so n  may no t  rece iv e  a new l icense  un t i l  p ro o f  of 

f inancial  r e s p o n s ib i l i ty  is shown.  (AS 28.20.240)

Sec.  10.
A p e r s o n  convic ted  of d r iv in g  in violation of a l icense  r e v o c a t io n ,  

su sp e n s io n  or  cancellat ion shal l  be  s u b jec t  to a m an d a to ry  minimum 
s e n te n c e  of no t  le ss  thr.n 10 d a y s .

Sec.  11.
Se ts  ou t  t h e  penal t ies  fo r  violation of the  s t a t u t e .

S i c .  12.
Upon exp ira t ion  of pe r iod  of l imitation,  the  l i cense  remains  r e v o k e d  

unti l  p roo f  of f inancial  re sp o n s ib i l i ty  for the  f u t u r e  is  p r o v id e d .

Sec.  13.
A chemical t e s t  to de termine  blood alcohol level  m us t  be  t a k en  

within fo u r  h o u r s  a f t e r  the  a lleged offense  is  committed.

Sec.  14.
Outl ines  f ines  an d  inca rce ra t ion  p e r io d s  for those  conv ic ted  of DWI 

and  r e fu s a l  of chemical so b r ie ty  t e s t s .  Also s t a t e s  t h a t  the  c o u r t  shall  
o r d e r  t r e a tm e n t  for the  above o f fenses .

Sec .  15.
A p e r s o n  who d r iv e s  o r  o p e ra te s  a motor vehic le  in th is  s t a t e  shall  

be  cons ide red  to have  given con sen t  to a p re l im inary  b r e a t h  t e s t .  
Refusal  to take  the  t e s t  is an in f r ac t io n .

Sec.  16.
A chemical t e s t  shal l  no t  be  g iven ,  if a p e r s o n  is  adv ised  of fhe  

consequences  , u n le ss  the  a r r e s t  is p r e d ic a te d  upon  AS 28 .35 .03s  ( sec .  
22 of th i s  analys is )

Sec.  17.
Outl ines  th e  penal t ies  of r e f u s in g  to submit  to p re l im in a ry  s o b r ie ty  

t e s t s .  T h e  d r i v e r  h a s  the  r i g h t  to appea l  the  d e p a r tm e n t ' s  l icense  
revocat ion  to d i s t r i c t  c o u r t .



Sec. 18.

A  p e r s o n  w h o  refuses to s u b m i t  to the chemical test, a n d  h a s  b e e n  

convicted of D W I  or refusal in this or a n o t h e r  state, shall b e  d enied 

driving privileges for o n e  year.

Sec. 19.

Refusal to s u b m i t  to a chemical test of b r e a t h  is a class A  m i s d e­

me a n o r .

Sec. 20.
Outlines the penalties fcr conviction of D W I  or refusal to take 

chemical test.

Sec. 21.
After i ttice, a p e r s o n  m u s t  s u r r e n d e r  license or permit to d e p a r t­

ment. App'ii ation for n e w  license m a y  b e  m a d e  after period of r e v o c a­

tion.

Sec. 22.

A  chemical test m a y  b e  administered v/ithout the c o n sent of a 

p e r s o n  w h o  is arrested for a n  offense of D W I  that results in death or 

physical injury to another.

A n  u n c o n s c i o u s  p e r s o n  is c o n s i d e r e d  n o  to h a v e  w i t h d r a w n  c o n­

sent. A n  u nconscious p e r s o n  n e e d  not b e  placed u n d e r  arrest b  afore a 

chemical test m a y  b e  administered.

Sec. 23.
Outlines the reasons a n d  p r o c e d u r e s  for forfeiture of a mo t o r  

vehicle.

T h i r d  parties with interest in vehicle to b e  forfeited shall b e  

p r o v i d e d  notice a n d  opport u n i t y  to reclaim vehicle.

H o m e  rule clause a c k n o w l e d g i n g  municipality's right to establish 

i m p o u n d m e n t  or forfeiture of m o t o r  vehicle.

T h e r e  is not effective date clause.



June 7 ,  1983

M E M O R A N D U M

TO: Sen. Don Bennett, C o - c h a i r m a n
Senate Finan ce C o m m ittee 

Sen. John Sackett, C o-chairman  
Senate Fina nce C o m m i t t e e  

Sen. Frank Fergu s o n  
Sen. Joe J o s e phs on 
Sen. Jan Faiks 
Sen. Vic Fischer 
Sen. Bob M u l c a h y

FROM: Karla L. Forsythe
General Counsel, A l a s k a  C o u r t  System

SUBJECT: Senate CS for CS for House Bill No. 6 (Judiciary)
"An Act re lating to d r i v i n g  a m o t o r  vehicle"

Thank you for the o p p o r t u n i t y  to submit c o m ments 
regarding the above- e n t i t l e d  act.

The proposed bill impacts the courts in two ways. 
First, penalties for DWI are increased. Based on past 
experience, the court system antic ipates more c o n t e s t e d  
hearings, because defendant s will go to trial in an a t t e m p t  
to avoid harsher penalties. N e w  resources (primarily 
p art-time judges and clerical staff) w ill be r e q u i r e d  to 
process these cases, p a r t i c u l a r l y  in urban areas w h e r e  
DWI filings are heavi est and where courts are already  
w o r k i n g  at capacity.

The second area of impact relates to a feature of 
this legislation not found in c u rrent law. Presently, 
an intoxicated driver's license is not revoke d until 
the driver is sentenced by the court. The p r o posed bill 
requires immediate revoca t i o n  on the scene by the law 
e nforc e m e n t  officer. If an o f f icer has proba ble cause 
to belie ve a driver is intoxicated, and the d rive r 
refuses a chemical test or the test indicates the 
requisite blood alcohol content, the o f f i c e r  m u s t  take 
the person's license. The o f f i c e r  gives the d r i v e r  
a notice which serves as a 7-day d r iv ing permit. D uring 
that time, the driver can ask for r eview of the revocation, 
and the revocation must be stayed.



Senate Finance Commi ttee 
June 7, 1983 
Page Two

Previous ver sions of this bill have incorporated 
one of two diffe r e n t  a p p r o a c h e s  to the revocat ion review.
One w a y  is to have the r e v i e w  h a n d l e d  by the c o u r t s , 
w h i c h  results in sche du l i n g  d e lays because of crowded 
court calendars. Alte rnatively, the hearing  can be 
handled  a d m i n i s t r a t i v e l y  by the depart m e n t  of public safety. 
The latter a p p roach is r e c o m m e n d e d  by the National Traffic 
Highway  Safety A d m i n i s t r a t i o n  as a m eans of avoiding 
inevitable court d e l a y s , and w a s  incorpora ted in the 
v e rsi on of the bill fro m Senate State Affairs. Both the 
House bill and the Senate J u d i c i a r y  Committee version 
require the court to h a n d l e  these hearings, based in part 
on a DPS concern that the d e p a r t m e n t  w o u l d  have to hire 
n ew hearin g officers., However, the court w o u l d  also have 
to hire new staff, inclu d i n g  two judges, at a greater 
cost than that incurred b y  h i ring heari ng officers.

The dep artment of public safety, the d epartme nt of 
law, and the court system have analyzed the revocati on 
procedure to determine if there is a w a y  to resolve these 
concerns. The court s y s t e m  believes a m u t u a l l y  satis f a c t o r y  
approach has bee n developed, w h i c h  places the hearing 
r e s p onsib ility w i t h i n  the d e p a r t m e n t  of public safety, but 
permits the use of court s ystem m a g i s t r a t e s  as hearing 
officers in outlying  areas, w h i c h  saves travel costs.

This n ew approach d i ffers from the c u rrent version 
of the bill in several respects. First, the revocation 
procedure, including the adm ini s t r a t i v e  paperwork, w o u l d  
be handled under the ausp ices of the depart m e n t  of public 
safety. However, upon c o n s e n t  of the a d m i nistrat ive d i r e c t o r  
of tl'‘- Alaska Court System, the c o mmission er of public 
safety vrould b e  au t h o r i z e d  to desig nate magi st r a t e s  to 
serve as hearing o? f l e e r s .

Practic ally speaking, this m eans that in the more  urban 
locations where DPS can r e a dily provide hearing officers, 
such as Anchorage and F a i r b a n k s , LPS wi ll handle the 
hearings. However, in o u t l y i n g  areas, such as (Jnalaska ard 
Cordova, the local m a g i s t r a t e  w o u l d  be denlgnat ed as the 
hearing officer. This a p p r o a c h  saves state money, b e c a u s e  
it would  be c ostly  to t r a n s p o r t  a h e ari ng officer to 
outlyi ng communities  in w h i c h  revocat ion reviews rarely 
arise.



It is also p r o p o s e d  that the hearing officer 
should be able to g r a n t  lim ited licenses, using 
the same standard as w o u l d  the court. Since most 
appeals to court u n d e r  c u rrent law are for the 
purpose of o b t a i n i n g  at limited license rather than 
appeali ng legal issues, this proce d u r e  should avoid 
d”?liccitive e ffort and reduce the number of appeals.

./ appeal from  a h e a r i n g  offic er's d e c ision w o u l d  not 
ve conducted as a de novo hearing, as is the case under 
current law, but instea d as an appeal on the record 
w i t h o u t  new evidence.

The m a j o r  a dvantage to an approach w h i c h  uses both 
DPS and court s ystem r e s o u rces is that h earings in urban 
areas can be scheduled apart from the court calendar, 
resulting in speedier r e v o c a t i o n  of licenses. However, 
the costs of the p r o c e d u r e  will be m i n i m i z e d  by use of 
existing c ou rt system positions.

The court system has a t t ached  p r o posed revisions to 
the bill w h i c h  incorp o r a t e  these changes. In the sections 
which outline the r e v o c a t i o n  procedure, the wo rd "court" 
has been stricken, or the w o r d  "department" substituted.
New language author i z e d  the c o mmission er to d e s i gnate a 
magist r a t e  to serve as a luaring officer upon consent  of 
the a d m i n istr ative d i r ector of the court system. N e w  
proposed sections also a uthorize the h e aring  o f f icer to 
grant a limited license, and set forth the pro cedure for 
judicial review of the r evocation hearing. Finally, 
an am endment to Title 22 inclu des the duties of hearing 
officer as one of the functions of a distric t judge and 
magistrate.

The court system s u g ges ts r e -drafting  two other 
sections of the legislation. First, the bill should c l early  
define the r e l a t i o n s h i p  b e tween the immediate revocation  
by an officer, the r e v o c a t i o n  r e view hearing, and any 
concur r e n t  or consecut.ive revocation  wh ich the court imposes 
as part of the DWI sentence. Second, the p r esent version 
of the bill con tains separate sections for review of a 
revocation based on refusal to submit to a chemical test, 
and for review of a r e v o c a t i o n  based on the requisite blood 
alcohol content. These sections should be combined, and 
any i ncons istencies resolved. A l t h o u g h  it is not appr opriate 
for the court system to p r opos e substantive changes in 
these areas, c l a r i f i c a t i o n  will aid the court in following 
the legislative intent;.

S en a te  F in a n c e  Com m ittee
June 7 ,  1 983
Page T h ree



Senate Finance Committee 
June 7, 1983 
Page Four

The court system will be glad to provide additional 
information about these c o m m e n t s , or to answer any 
q uestions relating to the court's role in implementing 
the proposed bill.

cc:
Rep. Mitch Abood
Chief Justice Edmond W. Burke
A rthur H. Snowden, II
Gayle Horetski, Departmen t of L a w
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Original sponsors: Abood, Furnace,
Lindauer, et al

1 IN THE HOUSE BY THE JUDICIARY COMMITTEE

2 SENATE CS FOR CS FOR HOUSE BILL NO. 6 (Judiciary)

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

4 T H I R TEENTH LEGISLATURE - FIRST SESSION

5 A  BILL

6 For an Act entitled: "An Act relating to driving a motor vehicle."

7 BE IT ENACTED BY THE LEGISLATURE 01' THE STATE OF ALASKA:

8 * Section i .  AS 28.05.051(b) is amended to read:

9 (b) The commissioner, officers and employees of the department

10 designated by the commissioner, judRes and employ ees of a c o u r t . and

11 all peace officers, may take possession of a certificate of titleA

12 [OR] registration or license issued by this jurisdiction that [WHICH]

13 has been revoked, c a n c e l e d , limited or suspended, or [WHICH] is ficti-

14 fious, stolen or altered.

15 * Sec. 2. AS 28.15.081(a) is amended to read:

lb (a) The department shall examine every applicant for a driver's

17 license. The examination shall include a test of the applicant's (1)

18 eyesight, (2) [HIS] ability to read and understand official traffic

19 control devices, (3) [HIS] knowledge of safe driving p r a c t i c e s , (A)

20 knowledge of the effects of alcohol and drugs on drivers and the

21 dangers of driving under the influence of alcohol or drugs, and (5)

22 knowled ge of the laws relating to driving while intoxicated and the

23 traffic laws and regulations of this state. T he examination [, AND]

24 may include a d e m o nstration of ability to exercise ordinary and rea-

25 sonable control in the driving of a motor vehicle of the type and

26 general class of vehicles for which the applicant seeks a license.

27 However, an applicant who has not been previously issued a d r i v e r’,*

28 license by this or another jurisdiction must demonstrate [HIS] abil-

29 ity, and must present medical information that [WHICH] the department
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1 reasonably requires to determine [HIS] fitness to safely drive a m o t o r

2 vehicle of the type and general class of vehicles for which the appli-

3 cant [HE] seeks a license.

4 * Sec. 3. AS 28.15 is amended by adding new sections to read:

5 Sec. 28.15.165. ADMI N I S T R A T I V E  REVOCATIONS RESULTING FROM CHEMI-

6 CAL SOBRIETY TESTS AND REFUSALS TO SUBMIT TO TESTS. (a) If a chemi-

7 cal test administered under AS 28.35.031(a) to a p erson driving a

8 m o t o r  vehicle for which a driver's license is required produces a

9 result described in AS 28.35.030(a)(2) or if a p e r s o n  under arrest for

10 driving a motor vehicle for w h i c h  a driver's license is required

11 refuses to submit to a chemical test under AS 28.35.031(a), the law

12 enforcement oftic^ij shall read a notice and deliver a copy to the

13 person. The not.' ce shall advise that

14 (1) the department intends to revoke the p e r s o n’s driver's

15 license or nonresident privilege to drive, or refuse to issue an

16 original license to the person;

17 (2) the person has the right to obtain|ncotirtr|review of the

18 revocation or determination not bo issue an original license;

19 (3) the notice itself is a temporary driver's license that

20 expires sev<*n days after it is d e livered to the person;

21 (4) revocation of the person's driver's license or nonresi-

22 dent: privilege to drive, or a d e t e r m i n a t i o n  not to issue an original

23 license shall take effect upon e x p iration of the temporary d.xver's

24 license unless the person w i t h i n  seven days initiates proceed-

25 ings to rescind the action.

26 (b) After reading the notice under (a) of this section, the law

27 enforcement officer shi'.ll seize the p e r s o n’s driver's license if it is

28 In the person's possession end shall deliver it to the department w i t h

29 a sworn report describing the circumstances under w h i c h  it was seized.

SCS CSHB 6|'Jud) -2-



1 (c) Upon receipt of a sworn report of a law enforcement officer

2 that a chemical test under AS 28.35.031(a) produced a result described

3 in AS 28.35.030(a)(2) or that a person refused to submit to a chemical

4 test under AS 28.35.031(a), that notice under (a) of thxs section was

5 provided to the person, and that contains a statemt £ of the circum-

6 stances surrounding the arrest and the grounds upon w h i c h  the offi-

7 cer's belief that the p erson was driving w h J le intoxicated a m o t o r

8 vehicle for which a driver's license is required was based, the

9 department shall revoke the person's license or nonresident p r i v i l e g e

10 to drive a motor vehicle in the state, or refuse to issue an original

11 license effective upon expiration of the temporary driver's license

12 issued under (a) of this section.

13 (d) The period of revocation of a driver's license by the de-

14 partment under this section shall be determined in accordance w i t h

15 guidelines for court revocations under AS 28.15.181(c).

16 Sec. 28.15.166. £ - W « R tJ r EVIEW OF REVOCATION. (a) A  person who

17 has received a notice under AS 28.15.165(a) may make a w r i t t e n  request

18 for£eettrtQreview of the department's action under AS 28.15.165(c). If

19 the person's d r i v e r’s license has not been previously s urrendered to

20 the department, it shall be

21 request for review is made.

7. (b) A request for review shall be made w ithin seven days after

23 receipt of the notice under AS 28.15.165 or the right to r e view is

24 waived and the action of the department under AS 28.15.165(c) is

25 final. If a w r i tten request for a review is made after e x p i r a t i o n  of

26 the seven-day period, and if it is accompanied by the applicant's

27 verified statement explaining the failure to make a timely request for

28 a review, t h e ^ ^ r & j ' s ^ 1!^ receive and consider the request. If the

29 r*cdtrTtl Finds that the person was unable to make a timely request due to

3- SCS CSHB j (Jud)
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lack of actual notice of the revocation or due to factors of physical
depart m e n t

incapacity such as hosp i t a l i s a t i o n  or incarceration, the shall

waive the period of limitation, r e o p e n  the matter, and grant the 

review request,

(c) U p o n  receipt of a request for review, if it appears that the

p e r s o n  holds a valid driver's license and that the driver's license
department

has bee n  surrendered, the shall issue a temporary driver's

permit that is vclid jntil the s c heduled date for the review. If 
d<p>artiiiont

necessary, the^courtjmay issue additional temporary permits to stay 

the effective date of the action of the department un d e r  AS 28.15.- 

lo5(c) until the final order after the review is issued.

(d) The r eview shall be heard before a h e a r i n g  officer 

desigxiated by the commissioner. Upon the consent of the 

administ rative d i r ector of the A l a s k a  court system, the 

commiss ioner m a y  d e s i g n a t e  a d i s trict judge or m a g i s t r a t e  

to serve as the h e a ring officer. The hearing o f f i c e r  

shall have authorit y to admini s t e r  oaths and affirmations; 

to examine w i t n esses and take testimony; to receive 

relevant evidence; to issue subpoenas, take depositions, or 

cause depositions or i nterr o g a t o r i e s  to be taken; to 

regulate the course and c o n duct of the hearing; and to 

make a final ruling on the issue. If the person who 

requested the hearing fails to appear without just cause, 

the right to a h e aring shall be waived, and the d e t e r m i n a t i o n  

of the department w h i c h  is based upon the e n forcement  

officer's report b e comes  final.



r ^ > ]  The  ̂ otrrtjreview under this section shall be limited to the 

issues of whether there was probable cause to believe that the person 

was driving a motor v e h i c l e  while intoxicated and whether

(1) the p e r s o n  refused to submit to a chemical test under 

AS 28.35.031(a); or

(2) the chemical test authorized under AS 28.35.031(a) and 

admini s t e r e d  to the p e r s o n  p r o d u c e d  a result d e s c r i b e d  in 

AS 28.35.030(a)(2).

. (fj
/(•e)l If the issues set out in (d) of this section are determined 
u  J  hearing officer

in the affirmative by a p r e p onderance of the evidence, the shill

s u s tain the action of the department. If one or more of the issues is

det e r m i n e d  in the negative, the department's action shall be

rescinded.

If the a c t i o n  of the department in revoking a nonresident's
h e a r i n g  officer

privilege to drive a m o t o r  v e h icle is sustained by the the

department shall give w r i t t e n  notice of action taken to the motor 

v e h i c l e  administrator of the state of the p e r s o n’s residence and to 

any state in which that p e r s o n  has a driver's license.

(h) A  h e aring offi cer r e v o king a driver's l i cense 

or. the basis that a chemical test administered to the 

p e r s o n  produced a r e s u l t  d e s c r i b e d  in AS 28.35.0.30(a)(2) 

m a y  grant limited l i c e nse privileges. The privileges 

m a y  be granted for the final 60 days during which the 

license is revoked if the hearing officer determines that 

the person's a b i l i t y  to earn a livelihood would be se verely 

impaire d and a l i m i t a t i o n  under AS 28.15.201 can be placed 

on the license t h a t  will enable the person to earn a 

livelihood without exc essive d a n g e r  to the public. A  

h e ari ng officer r e v o k i n g  a d r i ver' s license on the basis 

that the person r e f u s e d  to submit to a chemical t e s t  may 

not grant limited license privileges.

(i) Within 30 days of the issuance of the final 

del ^rmination of the department, a person aggrieved by 

the determination shall have the right to file an appeal 

for judicial r e v i e w  in s u p erio r court. The review shall
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be on the record, w i t h o u t  t aking  additional  testimony.

If the court finds that the d e p a r t m e n t  m a d e  an e r r o n e o u s  

interpretation of the law, acted in an arbitrary and 

capricious manner, or m a d e  a d e t e r m i n a t i o n  which is 

unsupported by t h e  e v i d e n c e  in the record, the c o u r t  

m a y  reverse the d e p a r t m e n t ' s  determination. The f iling 

of an appeal shall no t result in an automatic s r a y  of 

the revocation order. The court m a y  grant a stay of the 

o rder only upon m o t i o n  and hearing, and upon a f i n d i n g  

that there is a r e a s o n a b l e  p robab i l i t y  that the p e t i t i o n e r  

will prevail upon the merits, and that the p e t i t i o n e r  will 

suffer irreparable h a r m  if the order is not stayed.

Sections 4 - 1 6 .  No changes.

—  (j> - x
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(f) If a d river is arrested, the provisions of AS 28.35.031(a)

apply. The preliminary breath test authorized in this section is in

addition to any tests authorized under AS 28.35.031(a).

* Sec. 15. AS 28.35.032(a) is amended to read:

(a) If a person under arrest refuses the request of a law e n­

forcement officer to submit to a chemical test under AS 28.35.031(a)

[OF BREATH AS PROVIDED IN AS 28.35.031], after being advised by the 

officer that the refusal will, if that person was arrested while 

operating or driving a motor vehicle for which a driver's license is 

r e q u i r e d , result in the [SUSPENSION,] denial or revocation of the 

license or nonresident privilege to drive, that the refusal may be 

used against the person in a civil or criminal action or proceeding 

arising out of an act alleged to have been committed by the p erson 

while operating or driving a motor vehicle or operating an aircraft or 

a watercraft while intoxicated, and that the refusal is a misdemeanor, 

a chemical test shall not be given, except as provided by AS 28.35.-

* Sec. 17. AS 28.35.032(b) is amended to read:

(b) Up o n  receipt of a sworn report of a law enforcement officer 

that a person has refused to submit to a chemical test authorized 

under AS 2 8 . 35.031(a) [AS 28.35.031], containing a statement of tut. 

circumstances surrounding the arrest and the grounds upon wh i c h  the 

law enforcement officer's belief was based that the person was 

operating or driving a motor vehicle in v iolation of AS 28.35.030, the 

Department of Public Safety shall notify the person that the person's 

license or nonresident privilege to drive or operate a motor vehicle 

in the the state is revoked or suspended, or that no original license 

or permit will be issued for 90 days [THREE MONTHS]. In the same 

notice the department shall inform the p erson that the person may

-13- SCS CSHB 6(Jud)



r review
initiate a proceeding L i n — the— dis-feti-e-te— e o t o  /rascindj the

in accordance with procedures set out in 
department's action. The court proceeding shall be-vi-thenrt— detry and

shall be limited to the issues of whether

(1) the arresting officer had reasonable grounds to believe 

the arrested person had been operating or driving a motor vehicle in 

the state while intoxicated;

(2) the arrested person refused to submit to the breath 

test upon request of the officer after being advised that refusal 

would result in the suspension, revocation, or denial of the person's 

license or nonresident privilege to drive and that the refusal is a 

misdemeanor; and

(3) the accused defendant was informed fairly of the nature 

of the tests, the accuracy of the methods, machines, equipment 

involved, the expertise of the person administering the tests, or 

operator of the machines, and the accused given such other reasonable 

information as may be requested by the accused.

* Sec. 18. AS 28.35.032 ;d) is amended to read:

(d) If the person who refuses to submit to the chemical test 

authorized by AS 28.35.031(a) [AS 28.35.031] has been convicted in 

this or any other state of operating or driving a motor vehicle while 

intoxicated or of refusal to submit to a chemical test of breath under 

this section, the period of suspension or revocation for the person's 

license, nonresident privilege to drive, or denial of original license 

shall be one year.

* Sec. 19. AS 28.35.032(f) is amended to read:

(f) Refusal to submit to the chemical test of breath authorized

by AS 28.35.031(a) [AS 28.35.031] is a class A misdemeanor.

* Sec. 20. AS 28.35.032(g) is amended to read:

(g) Upon conviction of a person under this section, the court

SCS CSHB 6 (Jud) -14-
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* S e c .  20  -  2 4 .  No c h a n g e s .

* S e c .  2 5 .  AS 2 2 . 1 5 . 1 0 0  i s  a m e n d e d  t o  r e a d :

Sec. 22.15.100. F u n c t io n s  a n d  p o w e rs  o f  d is t r ic t  ju d g e  a n d  
m ag is tra te .  Each district judge and magistrate has the power

(1) to issue writs of habeas co *pus for the purpose of inquiring into 
the cause of restra in t of liberty, returnable before a judge of the supe­
rior court, and the same proceedings shall be had on the writ as if it had 
been granted by the superior court judge under the laws of the state  in 
such cases;

(2) of a notary  public;
(3) to issue narriage licenses and to solemnize marriages;
(4) to issue warrants  of arrest, summons and search w arran ts  

according to manner and procedure prescribed by law and the supreme 
court;

(5) to act as an examining judge or magistrate in preliminary 
examinations in criminal proceedings; to set, receive and forfeit bail 
and to order the release of defendants under bail;

(6) to act as a referee in m atters and actions referred to the judge or 
magistrate by the superior court, with all powers conferred upon 
referees by laws;

(7) of the superior court in all respects including but not limited to 
contempts, attendance of witnesses and bench warrants;

(8) to order the temporary detention of a minor, or take other action 
authorized by law or rules of procedure, in cases arising under AS 
47.10, when the minor is in a condition or surrounding dangerous or 
injurious to the welfare ol the minor or others which requires 
immediate action; the action may be continued in effect until reviewed 
ny the superior court in accordance with rules of procedure governing 
these cases.

(9) to issue a temporary order for emergency injunctive relief in 
cases involving domestic violence as provided in AS 09.55.610.

(10) to review administrative revocation of a 

person's driver's license or nonresident privilege 

to drive, and administrative refusal to issue an 

original license, when designated by the commissioner 

of public safety and upon the consent of the 

administrative director of the Alaska court system.

-  7  -
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FISCAL NOTE
SCSCS House Bill No. 6 (State Affairs)
Page 2

O'
IV. A N A L Y S I S :

A. Assumptions

1. Bed Impact

The passage of this bill will result in the need for 22 additional minimum 

security beds within the Alaska correctional system. The sections of the 

bill which affect increased inmate population projections are:

a. Section 11

Statistics furnished by the Department of Public Safety show 181 

persons were convicted in 1982 for driving with a suspended or revoked 

license where the original offense resulting in the loss of license 

was driving while intoxicated (DWI) or implied consent (refusal to 

take a breathalyzer test). For purposes of this fiscal note, that 

number was used for calculating the increased person days of incar­

ceration resulting from increased sentences to 30 or 90 days. It was 

assumed that 80% of the offenders would have been convicted only once 

in the previous 15 years and 20% convicted more than once in the 

previous 15 years.

The following calculations also consider that the offender would 

have been given a minimum sentence of 10 days previously, and it is 

assumed that every offender will earn all good time for which they are 

eligible. Therefore, 145 offenders would serve an additional 15 days 

and 36 offenders would serve an additional 60 days. This results in 

the need for an additional 11.88 beds.

b. Section 13

This section of the bill increases the minimum sentence for second 

time drunk drivers from 10 days to 20 days and third and subsequent 

time drunk drivers from 10 days to 30 days. It is estimated that 

would be 450 repeat offenders affected by this legislation, 425 second 

offenders and 25 third offenders. The additional sentence length to 

be served, assuming all good time will be earned is 12 days for second 

time offenders and 20 days for third offenders. This increased 

sentence length results in the need for 9 additional minimum security 

beds.

c. Section 16

This section provides new penalties for refusal to take a chemical 

test similar to the sentences to be imposed for driving while i ntoxi­

cated. Statistical data for this offense was not available. T h e r e­

fore, it was assumed that 20 individuals would be convicted with one
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prior and 7 individuals would be convicted with 2 or more prior 

offenses. This would result in the need for 1.1 additional beds.

d. The summary of a, b, and c above is 21.98 beds, which were rounded to 
22 beds.

2. All persons convicted would receive the minimum sentence and all persons 

would earn all good time for which they would be eligible.

3. Inflation of 6% per y e a r  was used for the entire period of the fiscal note.

4. The new beds would not be available for occupancy until July 1, 1985. This 

will result in further overcrowding of the existing facilities for two 
years.

5. One additional position is needed for every 2.5 prison beds. Therefore,

9 correctional officers are needed to provide the security and supervision 

of the inmates. These positions would be requested for FY 86.

B. Program S u m m a r y :

1. Positions

1 - Correctional Officer III

8 - Correctional Officer II's

These positions are needed to provide for the security of the institution 

where the beds will be constructed and for the supervision of the add i­

tional 22 persons (full-time equivalents) within the Alaska corrections 

system.

2. Other Expenditures

The fiscal impact will be experienced as soon as the bill becomes law. 

Therefore, the incremental costs directly related to inmate care are 

identified in FY 84. Position costs and costs related to building 

operations are not included until FY 86.

a. Travel - $2000. Inmate transportation to point of arrest when 

released from custody.

b. Contractual - $39,600. Me^ jal expenses for 22 full-time equivalent
inmates at $1800 per inmate per year.

c. Commodities - $68,600. Food, clothing, bedding, etc. for 8,085 inmate

days at $8.48 per day.

d. Grants - $6,900. Inmate gratuities paid for persons working in the 

kitchen, or janitorial/maintenance crews, etc.



e. Capital Expenditures

22 beds 0 $130,000 per bed = $2,860,000

D. Economic Impact:

Passage of this bill should not significantly impact the State's economy.

E. Impact on Local G o v e r n m e n t s :

There would be no fiscal impact on local governments unless they changed local 

ordinances related to DWI to include the same penalties contained in this bill. 

The fiscal impact would occur for local government units who contract with the 

State for the care of prisoners for local offenses.

FISCAL NOTE
SCSCS House Bill No. 6 (State Affairs)
Page 4
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FISCAL NOTE DETAIL

Division of Motor Vehicles

SCSCSHB 6 (Finance) Page 1

C O M M E N T S :

Under present law the department does not handle any reviews or hearings 

when administrative license action is taken for refusal to take a breath 

test. Therefore, the department currently does not have the staff to 

conduct the administrative reviews required in this bill. Three of the 

four positions requested are to handle the administrative review portion. 

Without the requested positions the reviews could not be conducted.

The present office space for the Driver Improvement Office in Anchorage, 

which will include two of the positions requested, will not accomodate 

any expansion. Therefore, the fiscal note provides for relocation and 

lease of new space for that section, which is currently within the 

Division of Motor Vehicles field office in Anchorage. Space can be 

made available within the Public Safety Building in Fairbanks for the 

hearing officer requested for that area. We currently have no hearing 

officers in Fairbanks.

A S S U M P T I O N S :

This fiscal note is based on the following assumptions: 1) In 1982 there

were approximately 4,755 arrests for DWI. Of those who refused to take 

the breathalyzer test approximately 19% filed appeals in t h e“clistrict 

court, mostly to request limited driving privileges. The fiscal note is 

based on the assumption there will be 5,000 arrests for DWI in FY84, of 

which 99% will receive administrative license action under the proposed 

law. It is assumed 20% of those will ask for a hearing, mostly to request 

limited driving privileges; 2) 99% of defendants who take breath test 

will have .10% or higher results; 3) Effective date is October 1, 1983, 

with staff coming on board September 1, 1983, for training.

D E T A I L :

100 - Personal Services

1 Driver Improvement Specialist II, Anchorage 

1 Driver Improvement Specialist II, Fairbanks 

1 Clerk Typist II, Anchorage 

1 Document Processing Clerk II, Juneau

200 - Travel

210 - Field Travel 

230 - Training

300 - Contractual

310 - Postage

320 - Printing

330 - Lease Space (1,000 sq. ft.)

360 - Equipment Rental (One AJIS terminal)

380 - Professional Services (New slides for

written tests)

34.2

39.1 

20.9

22.2
116.4

2.9

2.4 5.3

7.9

.8
28.6

8 .0
3.8



FISCAL NOTE DETAIL SCSCSHB 6 (Finance) Page 2

300 - Contractual ( c o n t 1)

382a- DP Chargeback (Program & Maintenance 2.0

390 - Tuition .6

51.7

400 - Commodities

480 - Normal office supplies, including tapes to

record hearings. .7 .7

500 - Equipment

520 - Video player and m o n itor to review arresting 

agency video tapes at time of breath test, or 

refusal. 1.5
550 - Office equipment (itemized on Forms 13) 10.9

12.4
SUBTOTAL T8£TT5

DIVISION OF ALASKA STATE TROOPERS 40.0

Analysis: In order to comply with the provisions of this bill that

requires the breathalyzer test to be administered at the s^ene of the 

incident, $40,000 will be required to purchase 100 new portable 
breathalyzer units.

TOTAL 226.5
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Driver Improvement Specialist II
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16A
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PFT
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PERSONAL SERVICES ; Tliis position would hold administrative hearings in the

5. Salary 30,876 Anchorage area under driver license administrative

6. Bcnef its 5,422 suspension/revocation programs. This would include
7. Supplemental Benefits 1,803 hearings on requests to grant a limited license on

8. Fixed Benefits 2,880 administrative license actions resulting from clicm“ .

9. IUIAL PERSONAL StKVIttS 01 41,071 ical sobriety tests, and refusals to submit to tests. •
10. Travel 02 3,100 Considerable time is necessary to properly prepare
11. Contractual 03 300 for eacli hearing.
17. Comoiodi ti cs 0<t 100
13. Equipment 05 2.96 9 Travel is based on two trips to Southeastern annually,

1*i. Other i two trips to Kodiak annually, and other outlying

15. TOTAL COST 47,540 areas in the Second and Third Judicial Districts

as required. $1,200 in travel, and $300 in contrac­

tual is to cover a one week course for administrative N
8 RECEIPT CODE FUND INC SOURCE hearing officers at the National Judi< ;ial College at
i 16. Federal Receipts 1002 the University of Nevada.

17. C.F. Match 1003

18. Ccneral Funds 100*» 47.540 Equipment breakdown for this position is as f o l l o w s :
19. l-A Receipts 1005 Typewriter - $1,245; Desk $426: File Cabinet $235:
20. Program Receipts 1028 Chair $163: and Recording equipment $900.
21. Other

Prepared showing full year costs. Only ter, month

8 ■Xv cost reflected on fiscal note for FY84.

Las.

FOR BAM USE ONLY
*iA KEY NUMBER-----

innf n,arr»iT.B-rTrriniamfrnn
— ------- ---- " —  — ------- •

| 1 3  R E O U E S T  F O R  

N E W  P O S I T I O N

AGENCY.

PROCRAM.

BRU.

COMPONENT.

Public Safety

01-113 C 17/031 • IS

Life and Property Projection 

Drivcr/Vcliiclc .Services_______

D r i v er Services

Page o f

Revised Date

'OA
'



■'&S : ■■ '''.■'Iff- ’- '■'!■'■ f’C'■’’■:■ -' • ■Vf-s-'Ci- ■ ■ ■.: '.\r W ........ - ;  ■<-.•: . :  - --1 -v*/,- .«
yiiimi.

POSITION TITLE

C l e r k  T y p i s t  II

TYPE OF POSITION 

I* F T

STAFF MONTHS 

12
RP NUMBER PCN NUMBER

3.
<t.

i 1 1 Aim

lYI'L OF LXPF.IINI IUKF. AliuUIIT

1 3 3

PERSONAL SERVICES J
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Other i
15. TOTAL COS I 2F, 156
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16. Federal Receipts 1002
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This person would handle necessary paperwork for 

schedulinn h e a r i n g s , notifying individuals of hearing 

date, time and location, and keep appropriate records.

Would transcribe hearing records as reguested, and 

prepare certified copies for courts, prosecutors, 

private attorneys, etc, when necessary. Undate 

computer files reflecting when license action is 

stayed and/or limited driving privileges granted.

Equipment breakdown for this position is as iollows: 

Typewriter - $1,245; Desk - $426; File Cabinet - $235; 

Chair - $141; Transcriber - $900.

Prepared showing full year costs, Only ten month 

cost reflected on fiscal note for F Y M ,
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This position would hold all administrative hearings for 

the department in Fairbanks and outlying areas in the 

Fourth Judicial District. This includes hearinqs on 

requests to qrant a limited license on administrative 

license actions resulting from chemical sobriety tests 

and refusals to submit to tests. Considerable time is 
necessary to prepare for each hearinq,

Travel is based on ID days perdiem, and transportation 

costs within Fourth Judicial District.. SI ,200 in 

travel, and $300 in contractual is to cover a one week 

course for administrative hearinq officers at. the 

National Judicial College at the University of Nevada.

Equinment breakdown for this position is as follows: 

Typewriter r $1,245; Desk r $646; File Cabinet. - $291; 
Chair - $187; and Recording equipment - $900.

Prepared showing full year costs. . 

reflected on fiscal bote for FY84.

Only ten month cost

J
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STA TE O F  ALASKA

I. R E Q U E S T  %
3i 1 1 / R e s o l u t i o n  N o . : scscshb6 (fin.) 
Ti tle^'Dtiving a Motor Vehicle" 
Sponsor:Senator Fischer 
Requestorgenate Judiciary

F I S C A L  N O T E  

II

Re v i s i o n  Dat e  juriei.fi 1 9 & T

F I S C A L  D E T A I L

A g e n c y  A f f e c t e d :  DeP t » of Admin. 
P r o g r a m  C a t e g o r y  Affectedi^upii-c beTenc
BRU, P r o g r a m  o f  S u b p r o g r a m ^ }  Affected:
Third District, Fourth District

E X P E N D I T U R E S / R E V E N U E S :  ( T h o u s a n d s  o f  Dollars)

O P E R A T I N G

" m a n T T T " T T S T " T Y T r ' T T  87 ’" T r a n

100 P E R S O N A L  s E & V t C E S

2 00 T R A V E L

300 C O N T R A C T U A L

4 00 C O M M O D I T I E S

50 0  E Q U I P M E N T

600 LAND & S T R U C T U R E S

70 0  GRANTS, C L A I M S ,  ETC

177.2 187.8 199.1 211.0 223.7

15.0
, . Tr;.g

1 6 . 9 1 7 . 9 1 9 . 6

4.5 4.8 5.1 5.4 5.7
6.0

\_______
TOTAL O P E R A T I N G

— <
*2(V2.7 I 208.5 222.4 234.3 248.4

TOTfflJT

F U N O I N G :  ( T h o u s a n d s  o f  D o l l a r s )

G E N E R A L  FUN D  

F E D E R A L  FUNDS 

O T H E R  ( S p e c i f y  Source)

202.7 208.5 222.4 234.3 248 .4

t

... ....1

P O S I TIONS:

F U L L - T I M E

P A R T - T I M E

T E M P O R A R Y

3.0- 3.0 3 . 0 3.0 3.0

III. S O U R C E  OF FUNDS TO O F F S E T  F I S C A L  I M P A C T  OF BILL:

IV. ANA L Y S I S :  A t t a c h  a s e p a r a t e  p a g e  for a ny A n a l y s i s

P r e p a r e d  By: Bob Stokes, Admin. Officer Phone: 2 7 9 . 7 5 4 1
D i vision: Dana Fabe, Public Defender j \ b ( L M A ^ - k i L u .  Date: June 16, 1983*

A p p r o v e d  by C o m m i s s i o n e r :  b i s a  R u d d
Administration

Date:

D e p a r t m e n t :

D i s t r i b u t i o n :

Original to L e g i s l a t i v e  F i n a n c e

C o p y  to O f f i c e  of M a n a g e m e n t  and B u d g e t  (for L e g i s l a t u r e  i n t r o d u c e d  bills)

Cop y  to D e p a r t m e n t  (for G o v e r n o r  i n t r o d u c e d  bills)

G o p ^ ^ p o n s o ^ _ _ _____________________________________ _____________________________  _________



ANALYSIS OF SCSCSHB 6 (FIN.)

There are several provisions within this bill which will require 
a substantial increase in the attorney time necessary to handle 
DWI and refusal of breathalyzer cases.

First, the increase in mandatory minimum penalties, for second and 
subsequent offenders to 20 and 30 days respectively, as well as 
the increase in xines, will mean that a much higher number of de­
fendants will exercise their right to a jury trial. Preparation 
for jury trial requires extensive interviews with the client and 
prospective witnesses, and the court time for the case is greatly 
increased, since a DWI change of plea in court may take 15 minutes 
while a, jury trial in such a case usually last 1-2 days. We 
handle a high volume of not only State prosecuted DWI's but 
Municipally prosecuted D W I’s as well. Past experience indicates 
that the Municipality of Anchorage will modify their ordinances 
to conform with the more severe penalty provisions of this bill.
The increase in attorney time necessary for handling each drunk 
driving case, given our already staggering misdemeanor caseloads, 
will require two additional attorneys for the Anchorage office 
and one for the Fairbanks office.

Second, an increase in mandatory minimum pannlfipi to 30 ux 90 
days for a conviction of driving with a suspended license where 
the offender has a prior history of DWI will greatly increase the 
number of jury trials which this office is required to handle.

Third, provisions in the statute which allow a police officer upon 
probable cause to seize the defendant's driver's license at the 
time of arrest will also require increased attorney time, due to 
the defendant's right to immediately schedule a hearing to obtain 
return of his license.

Althnnqh tho tfoftmaanh v’k'n-.? uuL 1m v l < a rignt to &u uLlorney to 
handle the hearing which he initiates to have his license returned, 
he does have the right at that hearing to the assistance of his. 
court Appointed attorney fox the crifftiftaJT'case ‘tcT'the- extent „t.ha.t.- 
that hearing cuulvi "impact'hig criminal case. The hearing under 
this section addresses issues of whether the defendant refused to 
submit to a chemical test and what signs the arresting officer o b­
served to justify his arrest for driving while intoxicated. These 
are the precise issues whioh will be x I L i g a t e d  at trial.

For example, if the defendant admitted at the hearing that he had 
refused to submit to the chemical teat but aimply gave mitigating 
circumstances to justify the return of his license, he would have 
inerimin?.ted bimee.if for purposes of his criminal trial. Similarly, 
if the defpnriflut.Jv<ii)juu.to .contoatf-liib-•bttrLrtnjf-*aoDtie‘ty’, indicating 
the exact amount he had to drink at this fldministrativo hearing on



the issue of whether the arresting officer had reasonable grounds 
to believe he was intoxicated, he would, by tnose. statements, be 
incriminating himself for purposes of his upcoming criminal trial.

Even if this statement cannot be used in the State's case in chief, 
it could be used under this bill to cross-examine him for incon­
sistencies once he takes the stand. Furthermore, information 
gleaned at the hearing could be used derivatively to further in­
vestigate the case from the prosecution perspective. Because 
statemerhr.i made at this hearing would directly bear on the issues 
to be triod in the criminal case, a client would have the right 
to the assistance of his court appointed counsel at that hearing. 
The attorney would have to attempt to obtain derivative use 
immunity due the client under the Alaska Supreme Court decision 
of' M c Cracken v. Cor e y , as well as assure that the scope of cross- 
examination at tKe hearing were limited to prevent unwarranted 
discovery which oould impact the criminal proceedings.

Because of the volume of DWI ca&es handled by tnis agency and the 
substantially increased attorney time necessary to comply with the 
provisions of thi bill, two additional attorneys for Anchorage 
and one for Fairbanks are requested.

I,

.

it •

I
1.1
i;
i
t' . •
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FISCAL NO T E
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500 E Q U I P M E N T

600 LA N D  & S T R U CTURES
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F E D E R A L  FUNDS 

O T H E R  (Specify Source)

t h j i x t t w

PAR T - T I M E

T EM P O R A R Y

III. S O U R C E  OF FUNDS TO O F F S E T  FISCAL IMPACT OF BILL

Recent revi9iono will have no additional fiacal impact on Court System

IV. ANALYSIS: A t tach a separate page

Prepa r e d  By: Richard..P. H a r r i e r /  

(/(Vision: Alaska CnnrJi-Svstem/ffift

A p p r o v e d  by Commissioner:__________

D e p a r t m e n t : _______________________

Distribution:

Original to L e g i s l a t i v e  Finance
Copy to Office of M a n a gement and Budget (for Le g i s l a t u r e  Introduced bills)

Copy to Dep a r t m e n t  (for G o v e r n o r  Introduced bills]

Co p y  to Sponsor

Co p y  to R e q u e s t o r  (1f d i f f e r e n t  from Sponsor) 3/3/83



ANALYSIS OF FISCAL IMPACT OF SCSCSHB 6 (Finance)

The court system currently disposes of approximately 6,000 
'.DWI cases each year. Presently, 8.6% of these cases are disposed 
of at trial, or approximately 500 trials per year. The bill will 
increase the number of cases proceeding to trial, since individ­
uals faced with stiffer penalties and forfeiture of motor vehicles 
v?ill be more likely to take their cases to trial than to plead 
guilty as they have in the past. Assuming that 5% of those indi­
viduals presently pleading guilty opted for a trial under the new 
statutes, the court system would experience an increase of approx­
imately 250 trials per year. It is anticipated that this increase 
could I p .  handled by use of retired judges on a part-time basis.

The Senate Judiciary Committee substitute provides that indi­
viduals issued tenporary licenses upon arrest on DWI have seven 
days in which to schedule a court hearing regarding extension of 
their temporary license. If 2.5% of the individuals charged with 
DWI asked the court for this seven dey hearing, the court would 
experience an increase of approximately 1,500 hearings p * * »ear. 
However, the proposed Senate Finance Committee substitute cor­
porates an administrative rather than a judicial license .vo­
cation review, resulting in a substantially decreased cost to the 
court, since judicial involvement will be limited to appeals on 
the record and use of magistrates as hearing officers in outlying 
areas.

Along with the judicial resources required to conduct the 
trials and appeals, the court needs supporting staff for the judges 
and clerical staff to process the casf' files, calendar and notice 
th€i participants.

The impact of this legislation will be felt in each court 
location in'the state, although the major impact will be in the 
larger metropolitan areas. Both Anchorage and Fairbanks currently 
have a heavy caseload of DWI cases, with Anchorage reporting approx­
imately 30% of the state's caseload and Fairbanks 25% of the case­
load. In each of these locations the district courts are working at 
capacity, and would therefore need increased resources to handle the

P
rojected number of new trials and hearings to be held under this 
eglslation. In each location, the minimal staffing required to 
implement the revised legislation would be one part-time retired 
district court judge, and an in-court clerk, and two court clerk II 

positions in the criminal sections to deal with the new clerical 
demands created by this legislation.

In addition to Anchorage and Fairbanks, both Palmer and Kenai 
have significant DWI caseloads, with each having nearly 10% of the 
state's caseload. Each would need at a minimum one additional 
court: clerk II position.

Once the legislation comes into effect, the court system will 
monitor closely its impact on clerical and judicial resources. If 
the Impact is substantially greater than anticipated, the court 
system will consider the need for a supplemental appropriation.



A  detailed breakdown of the cost associated with the Senate 
Finance Committee substitute is provided below.

FY 8C COST OF IMPLEMENTING SCSCSH3 6 (Finance)

Personal Services; Revised
Salaries;

Anchorage
Protem retired.district courk.judge.J.4 m s J .  .. .$._.5.nsn 
In-court clerk (Range 123) (A mos) 7 * 78A
Court clerk II (2 (§ Range 103) (12 mos) 41.424

Fairbanks
Pre'tem retired district court judge (2 mos) 2,879
In-court clerk (Range 12B) (2 mos) 4,436
Court clrrk II (2 (§ Range 10 B) (12 mos) 46,706

Palmer
Court clerk II (Range 10B) (12 mos) 21,384

Kenai
Court clerk II (Range 10B) (12 mos) 21,984

151,647

Benefits;
Judges 10,011
Classified 46,808

Total Personal Servicer. $208,466
1 f

Contractual 7,500
/

Commodities 7,500

Equipment (one time costs) 22.100

Total Cost $245,566

(Suh.apnnor.*». y z z z s ' ____ __



S T A T E  OF A L A S K A _______ ,__________________

F I S C A L - N O T E  1 R e v i s i o n  D a t e , 1553

I. R E O U E S T
I

( n l
B *1 i I / R e s o l u t i o n  No. : CSHB 1  (Judiciary 1

Ti t i e  d r i v i n g  a m o t o r  veh i c l e . "

S p o n s o r :  J u d i c i a r y  Comm i t t e e  ( A b o o d - O r i e . ) 

R e q u e s t o r :  H o u s e  F i n a n c e  C o m m i t t e e ________

II. F I S C A L  D E T A I L

A g e n c y  A f f e c t e d :  D e p a r t m e n t  of l su 

P r o g r a m  C a t e g o r y  A f f e c t e a :  G e n e r a l  Govt. 

BR U ^  P r o g r a m  o f  S u b p r o g r a m ( s )  A f f e c t e d !

L e g a l  Serv i c e s______________________________

E X P E N D I T U R E S / R E V E N U E S :  ( T h o u s a n d s  o f  D o l l a r s )

FY 83 1 FY 84 | FY 85 1 FY 8 b  1 FY .87 1 FY 8 8 1

O P E R A T I N G 1 1 I 1 1

1 0 0  P E R S O N A L  S E R V I C E S 1 164.2 1208.9 ‘ 221 . 4  i 2 3 4 . 7  1 248.8

2 0 0  T R A V  El- 1 10.0 1 10.6 1 11.2 1 11.9 1 12.6

3 0 0  C O N T R A C T U A L 1 20.4 1 23 . 8  1 2 5 . 2  I 26.7 1 28 . 3

4 0 0  C O M M O D I T I E S 1 12.4 | 7.6 1 8 . 1  1 8.6 1 9.1 1

5 0 0  E Q U I P M E N T 1 32.0 1 1 1 1

6 0 0  L A N D  £ S T R U C T U R E S 1 1 1 1 1

7 0 0  G R A N T S , C L A I M S ,  E T C 1 1 1 1 1

i i i- i i

1 T 0 T A L  OPE R A T 1 N G  • -0- 239.0 ) |250. 9 1 2 6 5 .  9 M 2 S 1 . 7  1 2 9 8 . 8

! C A P I T A L 1 1 1 1 !. I

1 R E V E N U E  1 . 1 1 1 1 |

F U N D I N G :  ( T h o u s a n d s  o f  D o l l a r s )
.

G E N E R A L  FUN!) -0- 1239.0 1250.9 1 2 6 5 . 9  1281.7 1 2 9 8 . 8
F E D E R A L  F U N D S 1 1 1 1 1
O T H E R  ( S p e c i f y  S o u r c e ) 1 1 1 1 1

1 1 1 1 1

P O S I T I O N S :

r U L L - i i M o 1 0 1 r- j>

P A R T - T I M E 1 1 ! 1 1
T E M P O R A R Y 1 1 1 1 1

1 I 1 1 1 1

S O U R C E  O F  F U N D S  T O  O F F S E T  F I S C A L I M P A C T  OF BILL;

N o t  s p e c i f i e d  by sponsor.

!Y. A N A L Y S I S :  Atjuich a^separatf: p a g e  f o r  a n y  A n a l y s i s

p r e p a r e d  By: R i c h a r d  I. Pegues; ) D i r e c t o r  _______________________  P’non e :  4 6 5 - 3 6 7 2

D i v i s i o n :  A d m i n i s t r a t i v e  S e r v i c e s  D i v i s i o n  / D a t e :  M a y  5, 198 3

,  . _  . . 5
A p p r o v e d  b y  Conrm S SI o n e r :  N o r m a n  C. GorsiLEh, A t t o r n e y  G e n e r a l  D a t e :  M a y  5, 1 9 8 3

D e p a r t m e n t ^  D e p a r t m e n t  of Law______________ __________________________

D i s t r i b u t i o n :

O r i g i n a l  t o  L e g i s l a t i v e  F i n a n c e

C o p y  t o  O f f i c e  o f  M a n a g e m e n t  a n d  B u d g e t  (f o r  L e g i s l a t u r e  i n t r o d u c e d  b i l l s )  

C o p y  t o  D e p a r t m e n t .( f o r  G o v e r n o r  i n t r o d u c e d  b i l l s )

C c o y  t o  S p o n s o r
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CSHB 6 (Judiciary)
Fiscal Note t .
Analysis * 2 e&'1

The committee substitute has eliminated impoundment of 
vehicles and retained modified and less restrictive provisions 
for forfeiture of vehicles. Likewise, the requirement to notify 
every person who has an ownership or security interest in vehicle 
within five days has been changed to simply notice prior to any 

" h e a r i n g  that would determine the disposition of any forfeited 
vehicle. Because of these changes, the fiscal impact on the 
department will be reduced. The requirement for court forfeiture 
hearings, however, still remains and the state must provide 
motions and answer interveners' motions in order to invoke 
forfeiture. Consequently, the department's original estimate of 
four attorneys, and two clerical staff is being reduced to two 
attorneys and two clerical staff.



Fiscal A n a l y s i s  CSHB 6 * 7

The impact of CSHB 6 is expected to r e s u l t  in the 
a d d i t i o n  of one A t t o r n e y  IV p o s i t i o n  (SR 24) and one A t t o r n e y  III 
p o s i t i o n  (SR 22). In addit i o n  to these attor n e y  pos i t i o n s ,  two 
s e c r e t a r i a l  po s i t i o n s  will p r o v i d e  support for the A n c h o r a g e  a n d  
Fa i rbanks attorneys.

The first year of this analysis w i l l  co v e r  10 m o n t h s  of 
F Y  84, a l l o w i n g  2 months for these four positions to be 
established. The costs b e y o n d  F Y  84 ha ve b e e n  p r o j e c t e d  on a 12 
m o n t h  ba sis and include a 67. annual inflation factor.

1st Y e a r  (10 months)

A N C H O R A G E  F A I R B A N K S

P e r s o n a l  Services
A I V  

• 3772
LSI
7475

AIII
56.2'

LSI
7 7 7 3

T O T A L
T 6 T 7 7

Travel 5.0 -0- 5.0 -0- .10.0

C o n t r a c t u a l 8.0 . 2.2 G.O 2.2 20.4

Coromod. - ongo i n g 1.5 1.5 1.5 1.5 6.0

Comraod. - single time 2.0 1.2 2.0 1.2 6.4

Equip. - single time 1.5 14.5 1.5 14.5 3 2 . 0

23 9 . 0

2nd Y e a r  (12 months + 67. annual inflation)

P e r s o n a l  Services 71.5 31.2 71.5 34 .7 2 0 8 . 9

Travel 5.3 -0- 5.3 -0- 10.6

C o n t r a c t u a l 9.1 2.8 9.1 2.8 2 3 . 8

C o m m o d i t i e s 1.9 1.9 1.9 1.9 7.6

2 5 0 . 9
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1.
POSITION TITLE 

Attorney IV

• ' . 1

: ■ }■ 
' ! 1 T

TYPE OF POSITION 

PFT
rmir uni« riAil l Ci/t

STAFF MONTHS 

10
i f 1 Ann

RP NUMOER PCH NUMUER

£

LUHI Ilium |UI1 LLKLL 1 | nvw

TYPE OF EXPLNDIlUftt ' "AMOUNT' '

' L
1 2 3

L
PERSONAL 5EHVICES

A/i.690. ' j- * % 5a lory A , A69/moiltll
a* Qenef 1 ts 6,890

Supplemental Oenefits 2,240
3. Fixed Quncfits 2,400

. 4.3. TOTAL PERSONAL SERVICES 6i 56,220

3. Travel 02 5,000
Contractua1 03 8,000
Commod;ties 04 3,500

3. Equipment 05 1,500
• 4. Other

TOTAL COST 74,220

mi.y.-
. 1 RECEIPT CODE FUNDINC SOURCE

16. Federal Rocolpts 1002

• U7. G.F. Hatch 1003

18. • Cenora! Funds 100»i 74,220

,197 1 -A Receipts 1005

30. Proyram Rocolpts 1028

21. Other
I ""i
i

• t lv.;Xy

FOR IUM USE OliLY 

4 A KEY NUIII1ER

RANCE/STEP
2/.A

flltU PRIORITY

UNIT 

X

l o c a t i o n

A n c h o r a g e

FOIIH 12 PACE/LINE

ELECTION DISTRICT

JUSTIFICATION

Thi s is one of two attorney positions 
required by the D e p artment of Law in order to 
a b s o r b  the s i g n i f i c a n t  i n c r e a s e  in workload w h i c h  

will result from n e w  legislation a u t h o r i s i n g  tho 
forfeiture of mo t o r  vehicles driven by persons 
arrested for driving while intoxicated. The new 
l e g i s l a t i o n  r e q u i r e s  o c o u r t  h e a r i n g  w h e n  a 

forfeiture is contested by the v e h i c l e  owner, or 
by someone who has a financial interest in the 
vehicle. It i*1 a n ticipated that many of these 
hear ings wili ivolvo r e presentatives from banks 
or f i n ancing „>.mpanies who retain a financial 
interest in the vehicle,

~jT3 REOUEST FOR 
j • .NEW  POSITION

010 110 17/031 • 1J

A C E N C Y  D E P A R T M E N T  0 1' L A W

P R O C R A M  L E G A L  S ERVICES 

urn, LE G A L  SERVICES

C O M P O N E N T  L E G A L  SERV I C B S  O P E R ATIONS

1 1

P.HJC A  Of *]

Revised o.Vte

F Y  8 4  "|
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l.
POSITION TITLE

Legal Secretary I
. V

RANGE/STEP 
10 D

1UARC. UNIT • 1 
CGU

FORM 12 PACE/LINE
W M

i
t

2.
TYPE OF POSITION 

PFT
STAFF MONTHS 

10

RP NUMOER PCN NUMOER DRU PRIORITY LOCATION
Anchorage

ELECTION DISTRICT
S iVv.v»>V

vivX'vXv* I 

* S Ml * fl
• 3. CONTINUATION LEVEL J J ADD 1T1 ON j { * # JUSIIFICATION

! *. TYPE OF EXPENDITURE • AMOUNT

i 1 7 3 T h i s  is the s e c o n d  o f  tw o  a t t o r n e y  p o s i t i o n s  g
, PERSONAL SERVICES r e q u i r e d  b y  the D e p n r t m e n t  o f  h a w in o r d e r  to

•i 5- Salary l.817/month 18x170 a b s o r b :he s i g n i f i c a n t  i n c r e a s e  in w o r k l o a d  w h i c h
; 6. Done f 11.s 2.800 w i l l  r e s u l t  f r o m  n e w  l e g i s l a t i o n  a u t h o r i z i n g  the

•L 7<
Supplemental Benefits 1.110 f o r f e i t u r e  o f  m o t o r  v e h i c l e s  d r i v e n  b y  p e r s o n s  1

i °- Fixed Ocnof\ts 2,/,00 . a r r e s t e d  f o r  d r i v i n g  w h i l e  i n t o x i c a t e d . T h e  n e w
9. TOTAL PERSONAL SERVICES 01 24.480 l e g i s l a t i o n  r e q u i r e s  a c o u r t  h e a r i n g  w h e n  a 

f o r f e i t u r e  is c o n t e s t e d  b y  t h e  v e h i c l e  o w n e r .i io. Travel 02 -0- o r
\ n - Contractual 03 2.200 b y s o m e o n e  w h o  ha s  a f i n a n c i a l  i n t e r e s t in the
! 12. Com> nodi ti es O') 2.700 v e h i c l e . It is a n t i c i p a t e d  t h a t  m a n y  o f  these. 8
13. Equipment 05 14.500 h e a r i n g s  w i l l  i n v o l v e  r e p r e s e n t a t i v e s  f r o m  b a n k s  n
\h. Other o r  f i n a n c i n g  c o m p a n i e s  w h o  r e t a i n  a f i n a n c i a l
IS. TOTAL COST 41,880 i n t e r e s t  in the v e h i c l e .

M 1

RECEIPT COOF. FUNDING SOURCE (

1G. • Federal Receipts 1002

ri 17. G.F. Match 1003

10. . Genoral Funds 100** 43.880 •

• , 19. l-A Receipts 1005

20. Program Roce'its 1020
* 21. Othor

* .

•

;!v FOR IUM USE ONLY 

<tA KEY NUMOER---- ------
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POSITION TITLE 

Actorney  I I I
IIANCLVSTEP 

22A
TYPE OF POSITION 

PFT
STAFF HONTIIS 

10
CONTINUATION LEVEL

TYPE OF EXPEND I TUIlE

RP NUMBER PCN NUMOER

ADDITION
. .  . - - - .i i H n r n i m i n T u iJ__

l
PERSONAL SERVICES

Salary 4,469/month
Oenef I t.s

Supplemental Benefits

Fixed Benefits

lOfAL PERS6NAL 5LKVICES

44,690

amijiit

6.890
2.240

T\
2.400

Travel 32

Contractual 03

Commodities O'l
Equtpmont 05

Other

TOTAL COST

56.220
5.000
8.000
3.500
.1.500

74,220

flllU PRIORITY

UARC. UNIT 

X
LOCATI ON

Fairbanks

FORM 12 PACE/LINE

ELECTION DISTRICT

fill

ji
1

JUSTIFICATION

I-
'\'X r .T ?  REOUEST FOR 

.♦ NEW POSITION
M M n o M in w w r a

•i I t

AGENCY DEPARTMENT OF LAW

This is one of two se c r e t a r y  positions 
required to provide s e c r e t a r i a l  support for the 
•two n e w  a t t o r n e y  p o s i t i o n s  a s s i g n e d  to A n c h o r a g e  

and Fairbanks. This p a r t i c u l a r  secretarial 
posit i o n  will serve the needs of the n e w  a t t orney 
assigned to Anchorage. I n c luded in the duties of 
this position w i l l  be the r e s p o n s i b i l i t y  of 
coordinating the acti v i t i e s  of the Civil D i v i s i o n  
attorneys h a n dling the f o r f e i t u r e  action w i t h  the 
attorneys and support staff of the criminal 
division who o r i g i n a l l y  p r o s e c u t e d  the i n t oxicated 
operator of the m o t o r  vehicle.

PROGRAM LEGAL SEKVTCKS

l

' BRU LEGAL SEKVTCKS

U

rnMPONFNT1 LEGAL SERVICES OPERATIONS

U M M M U K M M U j
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POSITION TITLE

L e g a l  S e c r e C a r y  I
V

2 .
TYPE OF POSITION STAFF MONTHS RP NUMBER PCN NUMOER

P F T 10

3 . CONTINUATION LEVEL f f ADDITION | |:g $
TYPE OF EXPEND1 JURE Ai-WUiii

1 2 3

PERSONAL SERVICES

5. _2,048/inonth 2 0 ,4 8 0
t . Ueiief 1 ts 3 .1 6 0

7. Supplemental Benefits 1 ,2 6 0
0. Fixed Benefits 2 ,4 0 0
9.
To7

T01AL PERSONAL SERVICES Hi 2 7 ,3 0 0
Travel 02 - 0 -

n . Contractual 03 2.200
12. Commodlties 0<i 2 ,7 0 0
13. Equipment 05 1 4 ,5 0 0
K>. Other

IS. TOTAL COST 4 6 , 700

RANGE/STEP 
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bru p r io r it y

BARG. UNIT 
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r.

LOCATION

Fairbanks

FORM 12 PACE/LINE

ELECTION DISTRICT

Ptfm amy

JUSTIFICATIOM

IG.

RECEIPT COOE FUNDING SOURCE
i Federal Receipts 1002 •

17. C.F. Match 1003

18. Genera) Funds 1004 46,700
19. l-A Receipts 1005

20. Program Receipts 1026

21. Other

---- :
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U  KEY NUMBER

This is Che second of two se c r e C a r y  po s i t i o n s  
required to provide secretarial support for the 
two n e w  a t t o r n e y  positions a s s i g n e d  to A n c h o r a g e  
and Fairbanks. This par t i c u l a r  secretarial- 
position will serve the needs of the n e w  a t t o r n e y  
assigned to Fairbanks. Included in the duties of 
this position w i l l  be the r e s p o n s i b i l i t y  of 
coordi n a t i n g  the activities of the Civil D i v i s i o n  
att orneys h a n d l i n g  the forfeiture action w i t h  the 
att orneys and support staff of the criminal 
division who o r i ginally p r o secuted the i n toxicated 
operator of the m o t o r  vehicle.

T3 REOUEST FOR 
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LEGISLATIVE AFFAIRS AGENCY

POUCH Y . STATE CAPITOL 

JUNEAl'. ALASKA 99811 

907 .*65-3600

M E M O R A N D U M  May 17, 1983

SUBJECT: Drinking age (SCS CSHB 17 (State Affairs)
version dated May 5, 1983)

TO: Senator Vic Fischer

FROM: ^  Russ Josephson
Legislative Counsel

You have asked for an opinion whether secs. 19 and 20 of 
this version of HB 17 come within the scope of the title of 
HB 17 as it passed the House. I do not believe they do.

Section 20 is the easier of the two sections to address.
The title of CSHB 17 (Judiciary) am, the version of HB 17 
that passed the House, did not include a reference to an 
effective date. Therefore, this section clearly does not 
fit under that title.

Section 19 presents a closer question. Sec. 19 provides a 
"grandfather clause" for those age 19 as of January 1, 1984. 
The title of CSHB 17 (Judiciary) am does not include such a 
clause. Had the title been broad, this section would not 
present a problem. However, the title is in a "string 
title" style; it mentions each of the main points of the 
bill. It is my feeling that the "grandfather clause" is a 
significant part of the bill and that the title ought to 
mention it. Accordingly, I do not feel that sec. 19 fits 
under the title of the bill as it passed the House.

The problem here, of course, is that under Rule 41(b) of the 
Uniform Rules of the Alaska State Legislature, one house may 
not amend the title of a bill introduced in the other house, 
except for a clerical or technical change. In drafting the 
committee substitute, I overlooked this restriction. You 
may want to use a committee bill to accomplish the scheme 
desired by the committee.

R J : 1 j b
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SUBJECT:

TO:

FROM

' §

Eligibility of Alaska for federal grants 
relating to drunk driving 
(SCS CSHB 6 (State Affairs)

Senator Bill Ray

Russ JostL.uson 
Legislative Counsel

You have asked whether SCS CSHB 6 (State Affairs) meets the 
requirements for eligibility for federal grants to states 
meeting the criteria of Congressman Barnes' bill 
(P.L. 97-364) passed in 1982. The grants are of two types, 
basic and supplemental. For your information and assis­
tance, I am enclosing a photocopy of the pertinent parts of 
the federal law and the final rules adopted by the National 
Highway Traffic Safety Administration.

Basic Grants

As you will note in the federal law, there are four criteria 
for basic grants. They are

(1) provisions for prompt suspension of license;

(2) mandatory sentences;

(3) a 0.10 percent blood alcohol level standard; and

(4) increased enforcement and education.

(1) The license suspension criterion. Under the suspension 
.1 criterion, the driver's license of a person determined to be

intoxicated as a result of a chemical test or a person who 
J refuses to take the test must be suspended promptly for at

>' ' least 90 days on the first offense, and for at least a year
for subsequent offenses. The officer must have probable 

• vj "  cause under state law to believe the person has committed an
' alcohol-related traffic offense. For driving while



intoxicated or refusal of a chemical test of breath, SCS 
CSHB 6 (State Affairs) calls for a 90-day revocation 
(suspension) of the license on the first offense, not less 
than a year on the second offense, and for not less than ten 
years on subsequent offenses (sec. 6). Except as noted 
below, the bill meets the criterion on its face.

Concerns and differences. The discussion of the regulations 
in the Federal Register suggests the following:

(1) "Prompt suspension" means that the average time 
from arrest to final suspension action should not 
exceed 45 days. (Confiscation of the license at the 
scene by a peace officer is not suspension for the pur­
pose of the criterion.) A srate with a longer average 
time for final suspension actions may be awarded basic 
grants under this program if the state submits a plan 
showing how it will meet the 45-day standard in the 
future. Such a state will have to meet the 45-day 
standard to receive supplemental grants. Alaska will 
need to demonstrate its record of prompt suspensions. 
The bill as written appears to p .ovide the means of 
meeting the requirements of the federal regulations.

(2) The adopted definition of "suspension" requires a 
full suspension for 30 days and allows the issuance of 
a restricted, provisional or conditional license 
("limited license" in our terminology) for the 
remaining 60 days of the 90-day suspension period. We 
meet this requirement except that the adopted rule pro­
hibits a limited license b<!ting issued to a person who 
has refused to take a chemical test. Sec. 7 of this 
bill contradicts the federal rule on this point.

(3) The scheme of determining who is a repeat offender 
for purposes of the federal rule is based on a person's 
record in a five-year period. "Repeat offender" is 
defined as "any person convicted of an alcohol-related 
traffic offense more than once in five years".
(Refusal to submit to a chemical test is included.)
Our statutory scheme is based on a ten-year period. 
Inasmuch as that is a stricter standard than the 
federal scheme, which wipes the slate clean after five 
years, apparently, I expect our scheme would receive 
federal approval.



(4) The federal rules allow the limited license to be 
used "for the purposes of going from [sic] a residence 
to or from a place of employment or to and from a man­
dated alcohol education or treatment program". While 
the wording of the definition is not clearly expressed, 
it is clear that it differs from our provision. Our 
provision (sec. 7 of the bill) allows the limited 
license "if the court determines that the person's 
ability to earn a livelihood would be severely 
impaired" and the limitation would "enable the person 
to earn a livelihood without excessive danger to the 
public". Thus, our version of this provision is 
.strict e r , a llowing— th&_limili&ii license..to. L.e. used only 
for worx-related purposes. Again, I suspect the 
approach oaken ~fn this bill would receive feceral 
approval, being stricter than the federal rule.

(2) The mandatory sentence criterion. For a person cen- 
victed more than once in a five-year period of driving while 
intoxicated, cne of the options of this criterion is 
imprisonment for not less than 48 consecutive hours. Under 
SCS CSHB 6 (State Affairs), a first DWI conviction carries a 
penalty of 72 consecutive hours' imprisonment. A second 
conviction within ten years carries twenty days' imprison­
ment, minimum. Subsequent convictions carry a thirty days' 
sentence. Thus, the bill meets this criterion.

Difference: This criterion is based on a five-year period 
while the bill uses a ten-year period. Again, as our 
standard is stricter than the federal standard, I expect it 
would receive federal approval.

(3) The blood alcohol level criterion. This criterion sets 
the level at 0.10 percent. Under our statute, a person with
0.10 percent blood alcohol concentration is considered 
intoxicated and the bill leaves this provision unchanged, so 
we meet this criterion.

(4) The "increased efforts" criterion. The fourth 
criterion for the basic grants is "increased efforts or 
resources dedicated to the enforcement of alcohol-related 
laws and increased efforts to inform the public of such 
enforcement". The discussion of this criterion in the 
Federal Register indicates that states will "demonstrate 
increases in their effort by comparing fiscal year 1982 (or 
later years) with the prior preceding year or with the 
average of the State's enforcement and information efforts



over the three- years preceding the year in which a State 
first applies for a grant". This bill does not address the 
jssue of funding, and thus does not address the issue of the 
fourth criterion for a basic grant.

Supplemental Grants

Initially, the proposed rules for the grant program indi­
cated four "significant" criteria and several additional 
criteria. As finally adopted, there are 21 criteria for 
supplemental grants. The scheme for q u a l i f y i n g  states for 
supplemental grants by means of satisfying several criteria 
is quite complicated. The following factors are the key 
provisions:

—  a state must adopt at least eight criteria of their 
choosing to be eligible for a full supplemental grant 
of 20 percent

—  a state may choose to adopt a minimum of four 
criteria of its own preference; upon meeting those 
criteria, it qualifies for a supplemental grant of 
10 percent

—  qualification for supplemental grants for a second 
and third year requires the adoption of two more 
criteria per year and the demonstration of increased 
performance in the criteria previously adopted

—  by the third year, a state will have to adopted and 
implemented 12 of the 21 criteria

—  credit for criteria adopted and implemented already 
will be given; a state with several criteria satisfied 
may not be required to adopt and implement more than a 
total of 15 criteria during the three years of the 
grant program.

The following are the 21 criteria for supplemental grants::

1. Raising the drinking age to 21 for all alcoholic 
beverages

2. Program coordination (a single individual or 
equivalent acceptable plan)

3. Rehabilitation and treatment



4. State and local task forces

5. Statewide driver record system

6. Locally coordinated programs

7. Prevention and education

8. Screening of drunk drivers (pre- or post- 
sentencing)

9. Evaluation systems (to evaluate programs)

10. Self-sufficiency of local programs

11. Use of roadside sobriety checks

12. Citizen reporting

13. Enactment of a BAC (blood alcohol concentration) 
of 0.08 percent as presumptive evidence of DWI

14. Uniform licensing procedures (participation in the 
National Driver Register and the Driver's License 
Compact, the one-license/one-record policy)

15. Preliminary breath tests

16. Plea-bargaining (reduction of charges; notation of 
why and that the original charge was alcohol-related)

17. Victim assistance, compensation and impact state­
ments

18. Impoundment

19. Choice of test (peace officer's choice; second 
test may be required under certain circumstances)

20. Dram shop laws

21. Innovative programs

At this point it seems premature to discuss these criteria 
in any detail. Suffice it to say that some of these 
criteria may already be met and that some of them (t.*e 
drinking age, rehabilitation and treatment, sobriety checks,



,
Senator Bill Ray 
Page 6
May 21, 1983

preliminary breath tests, and impoundment) are addressed 
either in this bill or in other pending legislation.

Summary

_It appears that the bill will meet the criteria for basic 
grants provided that it is._ame^ded to prevent~-the issuance"

' of a~TIm3,jteji_IlcerLse— to-.a-p.erson who has'~refused~a^rrhem±cadr 
test. As noted above, there are some concerns and differ­
ences that ought to be noted. Ensuring that license sus­
pensions become final within 45 days on the average is one 
concern. The difference between the bill and the criterion 
regarding the period of time upon which the scheme is based 
has been noted. The same difference applies to the 
mandatory sentence provision. The bill and the criterion 
also differ on the use of limited licenses. Finally, 
adoption and implementation of supplemental grant criteria 
need to be considered both new and in the near future if the 
state desires to qualify for supplemental grants. Some of 
the supplemental criteria may be met by this bill or by 
other pending legislation.

R J :1jb 
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per centum  of the am ount apportioned to such State for fiscal year
1983 under section 402 of this title. Such supplem ental grant shall '4:i (JSC 1112
be in addition to any basic grant received by such State.

‘‘(e)(1) For purposes o f th is section , a S ta te  is eligib le for a basic S ta te  eligibility, 
grant if such State provides—

“(A) for the prompt suspension, for a period not less than  
ninety days in the case o f a first offender and not less than one 
year in the case o f any repeat offender, o f the driver’s license of 
any individual who a lav/ enforcem ent officer has probable 
cause under S tate law to believe has com m itted an alcohol- 
related traffic offense, and (i) to whom  is adm inistered m e  or 
more chem ical tests to determ ine w hether the individual was 
intoxicated w hile operating the m otor vehicle  and who is deter- 1
mined, as a result o f such tests, to be intoxicated, or (ii) who 
refuses to subm it to such a test as proposed by the officer; !

“(B) for a m andatory sentence, which sh a ll not be subject to 
suspension or probation, o f (i) im prisonm ent for not less than  
forty-eight consecutive hours, or (ii) not less than ten days of 
com m unity service, of any person convicted o f driving w hile  
intoxicated more than once in any five-year period;

“(C) th at any person w ith  a blood alcohol concentration of 0.10 
percent or greater w hen driving a motor vehicle sh a ll be 
deem ed to be driving w hile intoxicated; and

“(D) for increased efforts or resources dedicated to the  
enforcem ent o f alcohol-related traffic law s and increased efforts 
to inform the public of such enforcem ent.

“(2) For purposes of th is section , a S ta te  is elig ib le for a supple- 1
m ental grant if such S tate  is elig ib le for a basic grant and in 
addition provides for som e or all o f the criteria  established by the  
Secretary under subsection (f).

“(0 The Secretary shall, by rule, estab lish  criteria for effective E ffe c tiv e  
programs tc reduce traffic safety  problem s resulting from persons |lr<’̂ rnm
driving w hile under the in fluence of alcohol, w hich criteria sh a ll be LM <M
in addition to those required for a basic grant under subsection  
(e)(1). The Secretary shall establish  such criteria in cooperation w ith  
the S tates and political subdivisions thereof, appropriate Federal 
departm ents and agencies, and such other public and nonprofit 
organisations as the Secretary m ay deem  appropriate. Such criteria  
may include, but need not be lim ited to, requirem ents—

“(1) for the estab lishm ent and m aintenance of a statew ide  
driver recordkeeping system  from w hich repeat offenders may 
be identified and w hich is accessib le in a prompt and tim ely  
m anner to the courts and to the public;

“(2) for the creation and operation o f rehabilitation and treat­
m ent programs for those arrested and convicted of driving w hile  
intoxicated;

“(3) for the im poundm ent o f any vehicle operated on a S tate  
road by any individual whose driver’s license is suspended or 
revoked for an alcohol-related driving offense;

“(4) for the estab lish m en t in each major political subdivision  
o f a S tate o f locally coordinated alcohol traffic safety  programs 
which are adm inistered by local officials and are financially  
self-sufficient;

“(5) for the grant of presentence screen ing authority to the  
courts;

“(G) for the settin g  o f the m inim um  drinking age in such State  
at tw enty-one years o f ago;



96 STAT. 1740
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-OCT. 25, 1982

Appropriation
authorization.

23 USC 101 ct 
scq.

R egulations, 
publication  in 
Federal 
R egister.
23 USC 408 note.

Ante, p. 1738. 
D isapproval by 
Congress.

“(7) fcr the consideration o f and, where consistent with other  
provisions o f S tate law  and constitution the adoption of, recom ­
m endations that the Presidential Com m ission on Drunk Driving  
may issue during th e period in which rules are being m ade to 
carry out th is section.

"(g) There is hereby authorized to be appropriated to carry out 
this section, out o f the H ighw ay Trust Fund, $25,000,000 for the  
Fiscal year ending Septem ber 30, 1983, and $50,000,000 per Fiscal 
year for each of the Fiscal years ending Septem ber 30, 1984, and  
Septem ber 30, 1985. A ll provisions o f chapter 1 o f th is title  th at are  
applicable to Federal-aid prim ary highw ay funds, other than provi­
sions relating to the apportionm ent form ula and provisions lim iting  
the expenditures of such funds to Federal-aid system s, shall apply to  
the funds authorized to be appropriated to carry out this section, 
except as determ ined by th e  Secretary to be inconsistent w ith th is  
section. Sum s authorized by th is subsection shall not be subject to  
any obligation lim itation  for State and com m unity highway safety  
programs.".

fb) The analysis for chapter 4 of title  23, U nited  States Code, is 
am ended by adding a t the end th ereof th e following:

“408. Alcohol traffic  safety  p rog ram s." .

(c) The Secretary o f Transportation shall issu e and publish in the  
Federal R egister proposed regulations to im plem ent section 408 of 
title  23, U nited  States Code, not later  than N ovem ber 1, 1982. The 
Secretary shall allow  public com m ent and hold public hearings on 
the proposed regulations to encourage m axim um  citizen participa­
tion. The Final regulations sha ll be issued, published in the Federal 
Register, and transm itted  to Congress before February 1, 1983. To 
the ex ten t such regulations relate to the m aking of basic grants  
under such section 408, such regulations shall becom e effective on 
the date on which they are published in the Federal Register. To the  
extent such regulations relate to the m aking o f  supplem en tal grants  
under such section 408, such regu lations sh a ll becom e effective  
April I,-. 1983, .un less before such date e ither  H ouse o f Congress by 
resolution disapproves such regulations to such extent. If such  
regulations are so disapproved by either H ouse o f Congress, th e  
Secretary shall not obligate for such supp lem ental grants any  
am ount authorized to carry out such  section  408 for the fiscal year  
ending Septem ber 30, 1983, or an y  subsequent Fiscal year, un less  
speciFically authorized to do so by a sta tu te  enacted after the date o f  
enactm ent of th is Act.

N ational D river TITLE II—NATIO NAL DRIVER REGISTER
R egister A ct ol 
11)82.

SHORT TITLE

23 USC 401 no*v. Sec. 201. This title  m ay be cited as the "N ational Driver R egister  
Act o f 1982".

UEFINITIONS

23 USC 401 note. Sec. 202. For purposes o f th is title, the term —
(1) "alcohol" has th e m eaning given such term  by the Secre­

tary o f T ransportation under regulations prescribed by the  
Secretary;
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;f|;3 [iil resulted in the addition cf two 
subparagraphs (f)PJ and (f)(:0);‘2r.d (:ii) 
effected (he revision cf subparagraph 
(0(2).* Similarly, amendments to me 
delegation to.the Regional 
Administrators have: (i) Caused 
paragraphs (a), (b) and (d) of Article 30- 
0 to be re iesignatcd as paragraphs (b),
(c) and (!);6und (ii) resulted in the 
addition of subparagraphs (bJ(-S) to 
Article 30A3.7
In light of these changes in Articles 

30-1 and 30-0. the delegation of 
uuthority to the Division Director 
contains references to other delegations 
that are currently incorrect. '1'he 
Commission, therefore, is amending 
Articie 3'>-5 by conforming the 
references in this Division's delegation 
of authority with the appropriate 
paragraph:, in the du.'egallons ol 
authority to the Director ,.f *!a Division 
of Corporation Finance and the Regional 
Administrators. Specifically. the 
Commission is umuidir.g paragraph [h) 
of Article 110-5 to delegute to l!:e 
Division Director the same functions as 
are delegated to the Director of the 
Division of Corporation Finance in 
paragraphs (al. (e). and (I) of Article 30- 
1, and is also amending parag iph (!;j of 
Article 30-3 to delegate to the Director 
llse same Frictions as ere delegated to 
the Regional Administrators in 
:. ibpnragrrtphs (h)(1), (U){2| and (!>)(!)), 
end paragraphs (c) and (i) of Article ;o- 
0.
Procedural Mutters

The Commission finds, in accordance 
with section 3.33(d) of the 
Administrative Procedure Act ("APA") 
[fiU.S C. 553(d)|. that the foregoing 
action relates solely to rules of egencv 
organization, tirocedure, or practice; ihm 
si etioti 333(b) 15 U.S.C. 333(1))) of the 
APA makes it unnecessary to publish 
general oolite of rulemaking as required 
by that section; and that, in view ol the 
foregoing, good cause exists for 
dispensing with the normal 30-day delay 
in effectiveness. Accordingly, trie 
amendments to Article described in 
this release will become effective 
immediately upon publication In the 
Fudornl Register.
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Statutory Authority

Toe Commission hnreby amends 
Article 30-3 paragraphs |h) and {!:) of 
the rules of '.he Commission relating to 
general organization (!'•* CFR 200.30-3) 
pursuant to the authority contained in 
Pub. h. No. f.7-5.02. 70 Slat. 394 (15 U.S.C. 
7Bd-l, rad-2j.
List of Subiccts in 17 CXR Pert 200

Administrative practice and 
procedure, Freedom of information. 
Privacy, nnd Securities.

Text of Amendment

Accordingly, 17 CFR Part 203 ii 
amended as follows:

PART 200— ORGANIZATION,
CONDUCT AMO ETHICS, AND 
INFORMATION AND nEOUESTS

By revising panigrnpus (b) and (a)(1) 
of 5 7.00.30-5 to read as; slows:

§• 700.30-3 Delegation ol euthorlty to 
Director of Division ol Investment 
Mnnaqomont.
• • ♦ * •

()') With respect In .uniters per! a ini eg 
in Investment companies registered 
under the Investment Company Act of 
UJ It). pooled investment funds or 
soar,lots, and the general assets nr 
separate accounts of insur ance 
companies, all arising under the 
Securities Act of 1933, the Securities 
Kxchnnijo Act of 1931 and the Trust 
Indenture Act of 1930, the snrnu 
functions as tire delegated to the 
Director of the Division of Corporation 
Finance in regard to companies other 
than such registered investment 
companies in paragraphs (a), (o) and (f) 
of Article 3<M (5 209.30-1 ol this 
chapter) of these articles.
« * • I •

|h)* * ’
(1) The Director of the Division of 

investment Management shall have the 
• arne authority with n spool to the 
eciinties Act of 1)133 113 U.S.C. 77a, el 
soi|.|, Regulation A (17 C F R  230.231. et 
setpj and Regulation F |17 C F R  230.i;,31, 
et se<|,| aa that delegated In each 
Regional Administrator in paragraphs 
(!>)( 1). (b)(2) and (l'<)|3|. auri in 
parngi upli:) (c) nod (I) of Article 30-0 of 
the Commission's Statement of 
Oi mnunlion. Conduct and Lillies, and 
luloim.ition and R e  ;n,,sis (17 C F R  
IttHlIKMl),

Rated: January 211, I'iM.l,
Ov (tie Coimrussiea  

I leiirgu A. rttzaiiiuiiua.i,
'n'tnltiry,
|! H IV*. mo’j) M  :-i r.i a tv ,,u| 
on Liao cone #oio-oi-u

h'atiornl Highway Traffic Srdetv 
Administration

23 CFR Pert 1233

(Docket Mo. C7-18; Nctlco 5i

Incentive Grant Criteria for Alconol 
Traffic Safety Proorama

a g e n c y : .National Highway Traffic 
Safety Administration (NT iTSA). 

Final ni!a~j[a c t io n :

summary: This notice establishes 
criteria for effective programs to reduce 
crashes resulting from persons driving 
while under the influence of alcohol. 
This effort is undertaken pursuant to 
Pub. L. b7-r.rvi. which provides for two 
categories of federal incentive grants, 
basic grants no I supplement i| grants, to 
w ill a that implement effective 
prcer.uns to reduce drunk driving. This 
final mitt also eta forth the procedures 
a State msist use to demonstrate it 
Jigihlo for n untnt and the nrucnriuri's 
Nli'JSA wiii use to award the grants. 
date3: These mica become effective by 
statute, Fcbn-’iry 7. cxccnt i':..t 
j Ac I.U bccoai.'s i ;["ctivt! by • t ,,.:te, i :: 
April l, Ida:).

FOR PUaTHSn INFORMATION CONTACT:
Mr. Ceorge Reap in. A.ssiiciule 
Ailminialrator for i'rut.’tc. ilufe’v 
Programs, National lll;;hwny I’Mific 
fijfety Adntinititrafi.n, •1(10 Seventh 
Street. SW„ Wiishirajtcn. D.C. "0590 
(203-120-0037).

tiUPPLEMENTAHY tNFORMATtON: Oil 
November 4.19112, (47 I’R 51152) the 
National Highway t raffic Safety 
Adininiatrution (NHT8A) issued an 
adviinr.o notice of proposed rulemaking 
seeking comments on possible ways to 
implement ihe alcohol traffic safety 
incentive grant program established by 
Public Luw U7-3M (.:; U.S.C. •tail, the 
Act). Based on Ihe comments to dint 
Notice, Nil PSA i min i a notice of 
proposed re.lei'iakirw on December 30 
iliilZ (411 FR 42.il. NJ-fTSA primarily 
sought romnieats on what definitions 
and criteria the agency should establish 
for States to be eligible for both basic 
md Mipplemeti al grants, which can 
total up to MJ peiceut of the amount 
aprmr!, until to u State in fisc.il year t'.m.i 
uniter Section ■, iZ cf the I lichvvay Baletv 
Act Ot
't o prfvi.ii! m; (fmrnased opportunitv 

lot [inlihc conu.'cr.l. NHT8A held publn: 
i'.:!,ir:.V!s ot, Du rettibi r 13,19a.!. in 
'.'.'a '.hmgion. l).r.. ,i.ai January II. llltt'l.
In Atl.ini.i, Ua,.,gi.i nil its proposals. 
Persons represent ny manurous States, 
pioteii'iloiuil oivanizalions, citizen 
group i, and others testified. In addition.
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many interested purties submitted 
\orittrjri comments to the docket for this 
roiemakiiig.
The final rule being issued today is 

based on the agency's review of the 
hearing testimony, comments received 
r.n the notice of proposed rulemaking 
and the Interim Report to the Nation 
prepared by the Presidential 
Commission on Drunk Driving. 
Significant comments to the notice are 
addressed below.

Basic Crant Criteria

The Act established four criteria that 
must be met by a State in order to be 
eligible for r. basic grant in the amount 
of 20 percent of each State's fiscal year 
19S3 apportionment under section 402 of 
the I liyhwuy Snfety Act. The agency 
notes again that because the four basic 
criteria are statutorily mandated by 
Congress, the agency 'Ions not have the 
authority 1o change, by deletion or 
addition, the substantive requirements 
for n busic grant, as was recpieslpd by 
some of the commcntcrs. As was also 
noted in the agency’s prior notices, 
however, several of the terms used in 
the statutory language sotting forth the 
basic grant criteria were undefined, and 
NHTSA so ; ht comments on sever.il 
possible definitions that ihe agency 
iirliuved would be consistent with the 
legislative purpose of the Act. in 
addition, NIITSA sought comments on 
ways by which Plates might mos! easily 
aid effectively demonstrate that they 
have met the basic grunt criteria.

Criterion No. 1: Prompt License 
Suspension
The first criterion established by 

Congress for basic grant eligibility 
requires:

Tin} prompt suspension, f«>r n period not 
lean dir.n ninety days in the case of a fisst 
oiTund'tr and not less than one year in the 
rase of any repent offender, of Ihe driver's 
In ennn of any individual who a law 
enforcement officer has probable cause under 

law to believe has committed m 
alcohol related traffic offense, and (ij to 
whom is administered one or more chemical 
teals in deierounn whether ihe individual w as 
fr.tnviiaited while operating the motor vehicle 
end who is determined, as a result of such 
’< ,»s to be Intoxicated, or |dj who refuses lo 
submit to inch a lout us proposed by d o 
offlgor.

Tarns Used: "Prompt"

Thu agency proposed to define 
"prompt ’ as a mandatory suspension of 
the privileges of r> driver's license that 
occurs no inter than 20 days after a 
person is arrested for drunk driving, in 
a! If ist 00 percent of the rases. In 
addition, li.o agent y proposed th tt he

average time to suspend -j license couid 
re)t excusd 45 days.
As in tlmir : c3pca:seo lo the agency's 

advance notice, n.aniuoa.i Stales voiced 
their concents about the effect of the 
proposed definition of "prompt" on 
States that h ive jej.ai.iiiy imposed, 
rather than administratively imposed, 
license suspension. '.Virile agreeing with 
the need to reduce the amount of time 
required to judicially impose a license 
suspension, numerous States, such as 
Florida. Georgia, Pennsylvania and 
Tennessee, urged the agency to 
establish a definition that would allow 
Stales to use an improved judicial 
suspension system.

1 hey said that because of cost and 
other reasons, it may be difficult to 
convince their legislatures to adopt an 
administrative system. Florida, for 
example, noted that its legislature has 
twice turned down efforts to create an 
udminiatrH'ave systems oi'license 
suspension. Tennessee said that Ps prior 
administrative system had been 
overturned i:i comt, because it failed *o 
meet due process requirements, and that 
reinstatement of an administrative 
system wouid not ha cost bcneih ml.
Llalus proposed a -aunber of 

alternative ways to eccoc.i'r.oda! ■ the 
use of i judicial system. whiie soil 
requiring imnrovemai'fa in liamo 
systems. New Jersey, which said laat it 
can probably meet a 43 da vs average 
requirement, urged the agency to 
r.onsidyr establishing an initial 
requirement or r.tt nensiuu within 120 
days and then require! improvement in 
subsequent ye.u.i m a i.jvel cf DO, liu nr 
.'todays. New (enev said that without 
such an approach, the “States moat in 
need of assistance to improve systems 
with serious problems wiii not qualify 
for the very funding needed to bring 
about improvements." Florida suggested 
that setting a requirement ot 20 percent 
within 30 days, fit) percent within CO 
days or less and 90 percent within tit) 
days or leas would encourage States 
with judicial systems to improve those 
systems.
Numerous commentary, such as die 

National Association of Governors'
1 liyhw iv Safety Representatives 
(MAGHtiH), Iowa, Maine. Missouri. New 
Mexico, and Nor'h and South Carolina, 
supported it requirement that the 
average time for suspension take no 
longer th in 45 days.
Slates that currently have 

administrative systems of license 
suspension mao urged the agency to 
modify its proposed definition to 
account far procedural and due process 
eonsidoratiurs built into thmr rurront 
sy,items. Delaware rioted dial each 
party in its administrative proceedings

is nllowed at least one continuance, 
which means that a certain percent rge 
of cases stretch out hgy n-J 40 :i tvs after 
arrest. Delaware ateJ that the 
agency adopt an wcr v.:? of 15 days.
in formulating trris rale, the 

agency has attcmp* d to infill ‘he 
Congress's intention that States 
substantially reduce ib.a current iong 
delays between arrest ird subsequent 
license sanction. Since on? of the 
principal deterrents to drunk driving is 
the certainly and swiftness of 
punishment, it is crucial that States act 
promptly in imposing I... .use 
suspensions. At tire virr.o ‘lire, the 
agency recognizes mat if the time limit 
set for license suspension ;s to . short, 
States that currently have long ..eiavs n: 
five months or mure may not h.r. • a 
realistic opportunity to meet :h •■.me 
limit and thus will l.c unable to reive 
the funds necessary to help th m 
improve their program.
The agency has thus decided to define 

"prompt" a3 license suspension within 
an average of 45 days from time ci 
arrest. However, Sta’ 03 that h tv a 
readied an average ofhOd iys from ’ me 
of arrest n iv rt.aicr for a > : gr if 
they .submit i pi m <• ii-.g how ' 
will reduce th.ii aver me i : 43 : ;. In
addition, the cyen y r : f  s i - ’ - : 1.  : ‘ >
ni ike as a - ondition * >'> ■ . ••r *r
e.tcii of t!"’ suppierr.ctr i enter. \. i'r. it i 
Slate have t license V. ■- r. no a • ' mi 
in wni .'i the avi.rvM time m su rend a 
liccn.a: dues not ic.cuui 45 days
These actions wilt have a tvv. f<\ ! 

effect, h'irst, they w !l serve as an 
incentive to States with iong«!•;. tvs '■> 
cut those delays in order to be eiijpblu 
for a basic grant. Second, with th.' fund.; 
i iceived under the ba nc pr int, those 
States can then make further 
improvements in if.''r systems in order 
to receive a supplemental grant. The 
system adopted i v Ihe agency will a! o 
provide n iiubslsnt: d r.•ward to those 
States that have aiready, either through 
an administrative or judicial suspension
f.yslein, reduced th<?ir average Imie to 
suspend a license lo 45 days from arrest. 
I'liosQ Staten, if th"v meal the other 
criteria for a basic grant, will be eligible 
for consideration for tmnpJemental 
grants. Whereas States that do not meet 
Ihe 45 day average vvril not l:e cli pule 
for a supplemental grant until the 
average of 45 days is achiev ud.

"Suspension "

The agency proposed two alternative 
definitions of the term "susp msion."
Ihe first would have dafjr.m! suspension 
as including only a foil lass; driving 
pnvi ecus for the stuUiorriy mand ited 
period of 90 days, fi.e second would
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have allowed the use ef a 30-day full 
suspension, followed by a GO-dey period 
of restricted driving pri\ sieges. The 
restricted license could only be issued, 
under Stale-wide published guidelines, 
in exceptional circumstances specific to 
eacii offender and for the limited 
purpose nt driving between a residence 
and a place of employment, cr.d/or to 
and from an alcohol education or 
treatment program.
The agency also proposed that 

restricted licenses not be available for 
repeat offenders or for those who refuse 
to take a chemical test under implied 
consent statutes.
Permitting the use of a restricted 

license for a first offender was widely 
supported by such commeiiters. as tiio 
American Automobile Association 
(AAA). Iowa. Maryland. Michigan. 
Mississippi, National Council on 
Alcoholism |NCA). New York, and 
Wisconsin. In urging the use ot 
restricted licenses, many of those 
cnnimenters referred to the problem of 
possible loss of employment and 
difficulty in attending treatment/ 
rehabilitation programs lor rural drivers 
who do not have access to public 
transportation systems. Several of the 
commeiiters that urged the use of 
restricted licenses, such us AAA. NCA. 
Illinois and Michigan, indicated that 
they supported the agency's proposed 
30-duy full suspension followed by a 00- 
day restricted license.
New Jersey supported prohibiting the 

use of tiny restricted licenses. It argued 
that such license restrictions arc* difficult 
to enforce and me often abused. In 
addition, New jersey said that license 
suspension will be a serious deterrent 
only If a driver knows that he c- she can 
not obtain a restricted license. Dulawnre 
also commented ilmt it does not permit 
the use of restricted licenses (or the first 
UO days of a suspension,
The ugenry has decided to adopt tho 

definition of suspension that would 
require a full suspension for 30 days and 
permit the use of a restricted, 
provisional or conditional license for the 
remaining 00 days. (Several Slutes 
commented that they do not have 
restricted licenses, Imt tire an equivalent 
type of conditional or provisional 
license; the agency’s definition will 
permit the use ol those other types of 
licenses its well.) The agency believes 
that requiting a full su:ip« nsion lor the 
first ::0 days cient. s a substantial 
deterrent to drunk driving. Allowing tin; 
use of some type ol restricted iicensu 
during Ihe remaining 01) days v. ill reduce 
the loss of transportation piohlcnts for 
rural driveis. Thu agency emphasizes 
that restricted, provisional or 
conditional licenses must only be used

in exceptional circumstances unique to 
each offender. To promote Statewide 
uniformity in the use of such iicenses. 
the nconcy is also adopting the proposed 
requirement that each State must 
publish guidelines governing the use of 
those licenses.
No commenter opposed the proposed 

requirement that restricted licenses not 
be available for persons that refuse to 
lake a chemical te3t and the agency 
therefore has adopted that requirement 
in the final rule. The New York 
Department of Motor Vehicles requested 
the agency to permit the limited use of 
restricted licenses for repeat offenders. 
N e w  Mexico aiso commented that it 
permits the use of restricted licenses fur 
repent offenders. The agency believes 
that the Act's provision ori mandatory 
sentences or community service for 
repeat offenders shows that Congress 
intended stricter punishment for those 
offenders. NHTSA is therefore adopting 
the proposed requirement that repeat 
offenders not be eligible for restricted or 
other types of limited licenses.

Repeat Offender
The agency's proposal to define a 

repeat offender as anyone convicted of 
driving while intoxicated (DWI) or a 
similar alcohol-related traffic offense 
more than once in five years was 
supported by the comnienters and is 
therefore adopted in the final rule. 
Michigan said that a person who inis 
refused to submit to a chemical test 
mure than otirc in five \ cars should bo 
considered u repeat offender. The 
agency considers n refusal to take a 
chemical test us an alcohol-related 
offense and thus such a person would bu 
covered by the definition.

Refuse! o f Second Test
The agency proposed that mandatory 

license suspension apply to a refusal by 
a driver to take more than one chemical 
test, where a second test is authorized 
by State law. At least one commenter, 
Idaho, interpreted the agency r, proposal 
to require States to adopt laws 
mandating a second test in order to be 
eligible under this criterion fur a basic 
grant. Mandating Ihe use of n second 
test in order to he eligible for a basic 
grant was nol the agency's intent. Thu 
agency only wanted to suemfy that 
where a State currently authorizes the 
use of a second lest, n refusal to take 
that test would bo grounds for 
mandatory suspension. Tim agency 
believes that such a requirement is in 
line with Congress's intent for this 
criterion and hi therefore adopted.

In the notice, the agency ulso 
proposed to adopt as a separate 
criterion for a supplemental, rather than

a basic, grant that Stales adopt la ws 
permitting an editor to require a second 
test. As explained elsewhere, the agency 
is adopting that proposal as or.e of the 
criteria that can be met to qualify for a 
supplemental grant.

Demonstrate Compliance

Several commenter:;. such as Iowa. 
Michigan, and South Carolina, 
expressed concern about possible 
problems in obtaining data or, the 
average number of days between the 
offense and the sanctioning action and 
the average length of suspension. To 
reduce possible data gathering 
problems, States can provide those data 
based cm statistically valid samples. No 
cummer ter opposed the requirement 
that States provide the agency with a 
copy ol the license suspension law and 
the regulations or guidelines governing 
license suspension and thus those 
requirements are adopted m tho final 
rule.

Criterion No. Mandatory Sentence

Tan second criterion established by 
Congress for basic grant eligibility 
requires:

A  mandatory senium:!*. which snail not be 
subject to imuperoion or probation, ni <i| 
imprisonment for not l e s s  in in 4d consociHiiti 
hours, or (it) not less liian tun days for 
community servico. of nay person convicted 
ot driving while intoxicated nioru ih.iri once 
in any five-year period.

Communtm uniformly supported the 
agency's proposed definition of 
"imprisonment" to include confinement 
not only in juils or prisons but also in 
such place3 as minimum security 
facilities or in-patient rehabilitation/ 
treatment centers. The definition is 
therefore adopted in the final rule.

Demonstrate Compliance
No commenter opposed the proposed 

requireir.i nt that States demonstrate 
compliance by providing conies of 
existing legislation or regulations on 
mandatory sentences, and therefore it ij 
adopted in the final rule. The agency 
also proposed that Status provide 
information on the number of people 
convicted of an alcohol-related truffic 
offense more than once in a five year 
period. Wisconsin expressed concern 
about obtaining the necessary data on 
the average ueiitcncu imposed on repeat 
offenders. To lessen any possible data 
gathering problems, Stales can provide 
data on average sentences based on 
statistically valid .samples.
Several comnienters. such us 

Michigan and Pennsylvania, requested 
that States not be required to provide 
information of the piece of confinement
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used for each individual. It was net the 
agency's intention to require place of 
confinement information for each 
individual. Slates merely have to 
identify what genera! types of 
confinement (i.e., jails, treatment 
centers) they are using.

Criterion No. 3: Illegal Per Se La ws
The third criterion established by 

Congress for basic grant eligibility 
requires States to have a low that:

Provides tha t  a n y  pe r so n  w ' th  a  M ood 
a lcohol  concen t  ra t ion o f  a . io  percen t  o r  
g rea te r  w h e n  driving a m o to r  vehic le  sha ll  bo 
d ee m e d  t s  be  driving w hile  in tox ica ted .

The agency’s proposal lo accept a 
State’s per se law as evidence of 
compliance with thin criterion was 
uniformly supported anti is therefore 
adopted in Ihe final rule.
Tennessee noted that .ts law 

establishes a blood uiunhul 
concentration (BAG) ni 0.10 pitmen', us a 
presumptive level, rather than as illegal 
per se. Tennessee requested that the 
agency accept such a !u\v as an 
acceptable equivalent if ■< State can 
demonstrate it is L rim.’. effectively 
enforced. Kentucky also requested the 
agency to accept a mvrumptive statu!:: 
as qualifying with this criterion. Given 
the narrow language of the statute that a 
BAG of t). 10 pure ent /.••; downed n 
violation, the agency does not have the 
authority to accept a presumptive 
statute an complying with this criterion.
Iowa raised the issue of how this 

criterion applies in a situation where a 
State has two separate per se laws with 
two different BAG levels. Under Iowa’s 
administrative license suspension 
statute, a BAG of 0.10 percent it; in itself 
grounds for license suspension,
Ho vever. Iowa's criminal statute makes 
a FAC of 0.13 percent, rather than 0.10 
percent, illegal perse. The agency 
believes that the language of the statute 
was meant to apply to any State law, 
whether administrative or criminal.
Thus, each law must set a BAC of 3.10 
percent as an offense In itself in order 
for a State to qualify under this criterion.

Demonstrate Compliance

No commenter opposed the proposed 
requirement that States demonstrate 
compliance by providing n copy of the 
applicable laws, The requirement is 
therefore adopted in the final rule

Criterion No. : increased Enforcement/ 
Public Information Efforts
The fourth and final criterion 

established by Congress for basic grant 
eligibility requires:

Increased  efforts or r e so u rces  d e d ic a te d  to 
•hi; enforcer;.i nt of  a lcohol- re la ted  traffic

laws anu inere vn J efforts to inform the 
public of such enforcorr.ea*.

The commenter? unitei t 'v supported 
the agency's proposal to allow Slates to 
determine for themselves wi > .!: 
indicators they believe are mo-1 
appropriate to demonstrate '.heir 
Increased efforts and it is therefore 
adopted in Ihe final ruic. As mentioned 
irt the prior notice, States could use such 
indicators as: development of supporti ve 
administrative poiicy, increases in 
arrests end convictions and license 
suspensions/revocations, increased 
training for law enforcement officers, 
prosecutors and judges, increases in 
rehabilitation referral rates, changes in 
the public's perception of risk, increases 
in the number of public service 
announcements on drunk driving, 
increased citizen involvement in 
reporting drunk drivers, and decreases 
in alcohol-related crashes.
Likewise, the commentcrs supported 

the agency-,> proposal that Slates 
demonstrate increases in their ievels of 
effort by comparing fiscal year IUfi2 (cr 
later years) with the pri'-r preceding 
year or with the average ot tho Stale's 
enforcement and information efforts 
over the three years preceding tin! year 
in which a State first anulics for a grant. 
That proposal i.< thus adopted in the 
final rule.

Supplemental Grant Criteria

N eed for Flexibility
The agency's gotil iv. establishing the 

supplement.!! giant criteria ii.m been to 
give lull effect '.o tiie Congress's intent 
that Stales ntakc substantial progress in 
improving their alcohol safety programs. 
At the same time, the agency has 
attempted to provide States with 
maximum flexibility to design programs 
that will ba effective in their 
jurisdictions.
In the notice. NHTSA proposed two 

alternative methods of establishing the 
criteria that a State must have in place 
and implement or adopt and implement 
in order to receive a supplemental grant. 
States uniformity supported tin: agency's 
first alternative that would provide a 
State with a grunt of up to 30 percent of 
its section 403 apportionment if it 
implements sonic, but not nil. of the 
twenty-one proposed criteria. They said 
that thir Itemuiive would give a State 
the me nun flexibility to choose 
criteria at are appropriate for and 
consistent with tin: goal of Improving 
their alcohol traffic safety program.
The Slates generally urged the agency 

.tot to adopt the second proposed 
alternative, which would have required 
them to implement aii ol those criteria 
that the Governor cf the State has the

current authority to implement with j.tt 
reciuiring the -nrcttrranre of another 
branch of the State government. Several 
States commented that such a 
requirement would have widely varvi-g 
effects because of d:Terence in the 
.ittihuriiy granted the Governor in 
different St.ties, Ths Governor’s
11. V.vny Safety Representative tram 
Flor da. for example, tes-thed that 
because Florida has a fully elected 
cabinet, the administrative authority of 
the Governor is largely limited to issuing 
executive orders that are not binding on 
the agencies under cabinet control.

Weighting

Most of the commenters supporting 
the first alternative, such as Florida. 
Maryland, Michigan, and New Mexico, 
also urged that the agency not weigh the 
alternatives or make some of the criteria 
mandatory for all States. New Mexico, 
for example, said that "any weighted 
scain would not necessarily be reflect:-. ,' 
of a measure's relative effectiveness 
from state to state." Georgia and iov-i 
recommended making all o; the r.nerta 
of equal weight by making at! prion of 
each nri'iT, i miniti'y a State f;r m 
percent of '.he twenty percent 
supplemental grunt. The NCA 
recommended a system v.-hri k . 
assign a greater weight b> the ton r ink. d 
criteria in the agency's prop*’ ied 1: t.

Minimum Number

Thera '•'•ere also varying optr.iuRs 
among St. lcs favoring tho f r ■ ! 
alternative as to how many oi !::.' 
criteria a State would have to adopt in 
order to be eligible for a full twenty 
percent grant. Several Stales, sue,a as 
Maine, Maryland and Michigan, 
recommended requiring it minimum cf ti 
criteria, white Mississippi and 
Pennsylvania recommended a minimum 
of 11). Several Staten also requested that 
»hn agency also not a minimum number 
for receiving a grant of less than 30 
percent. Florida, for example, 
recommended setting a minimum 
number of four.

Require Minimum of 0

The agency has decided to adopt the 
first proposed alternative and require 
that States ndopt a minimum of eight 
criteria of their choosing in order to bo 
eligible for a full supplemental grant of 
twenty percent. The agency has also 
decided that adoption of a minimum of 
four criteria, of a State’s choosing, will 
qualify a Stale for a supplemental gi.tnt 
of ten percent. Tho agency believe* that 
this approach wiil enable Stale's to 
choose those criteria that will most
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effectively fit in with i:s current alcohol 
traffic safely program.
!n order to be eligible for a 

supplemental grant for a second and 
liiinl year. States will have to adopt two 
more criteria each year and demonstrate 
that they are increasing their 
performance in the criteria that they 
adopted in the prior year or years. This 
will mean that if r. State is to be eligible 
for a full supplemental grant for all three 
years of the program, it will have had to 
adopt and implement a total of twelve of 
the twenty-one criteria by the third year. 
As a part of :t:> .Alcohol Safety Flan, 
discussed later in this notice, a State 
will have to explain how the criteria it 
adopts are related to its currentohcl 
safety program.; this will ensure that 
States are adopting criteria that will 
enhance a comprehensive program.
The agency has also decided that 

Status should not be required to adopt 
more than fifteen of the supplemental 
criteria. This will mean that n Stele that 
has already adopted a comprehensive 
program that, for example, meets 
thirteen of the supplemi ntal criteria will 
not rave tu spend additional time and 
funds striving to adopt a total cf 
seventeen criteria (thirteen in place ihe 
last jour, [this two additmm.i criteria 
iruch year for the reco-.id and third 
years) by the mu of the throe year 
funding period, '.'tales meeting idti’en 
criteria wili have to '.now that they have 
increased their yi.rtorinsnrc in the 
criteria that they have already adopted 
in order to ho eligible for a supplemental 
grant in subsequent years.

Prior Adaption
in the notice:, the agency proposed to 

rer.ogniuu ytri >r adoption and 
implementation of a criteria if it took 
place either in the legislative session 
current at the time of enuc'mcnt of this 
Act (October 25. 1'JII2) or during the 
previous legislative session. Since many 
States have two year legislative 
sessions, '.1 is meant that the agency 
would rccc.’nir.e actions taken within 
the pest four years.
Many of the commonlms nirli an 

Delaware Pennsylvania, Michigan and 
New Jersey, urged the agency no' to set 
a time limit on when a criteria had to he 
adopted and Implemented. They argued 
that such a time limit could penalize 
progressive S..Fes that nave had alcohol 
t.uifJic safety programs :u ufiact lor a 
number of years As the agency has 
previously ncied. it appears to have 
hei-u the primary intent of the imng.re:., 
in ebialvllsliing Ihe incentive, grant 
program to im.it;,s; future a, non th.n uqn 
ni w programs On the other ham), tin*
; ;e:i..y believes llial chiles that have 
taken a leaders!.:p role in i "lablibhing

new ulcohcl traffic safety programs 
should be rewardc j for those efforts as 
long as they have been actively 
implementing those programs. 
Therefore, the agency will recognize 
prior adoption of a criterion as long as a 
Stale can demonstrate that it lias been 
actively implementing that criterion 
during the past four years

Twenty-One Criteria
The agency has decided '.o adopt in 

the final rule the twenty-one criteria 
proposed in the notice. Fa. h of ihe 
criteria is discussed below.

1. Raising the Drinking Age to 21 for  
A il Alcoholic Beverages. All of the 
comnienters addressing this criteria, 
with one exception, supported 
increasing the drinking age to 21. That 
commenter, the Distilled Spirits Council 
of the United ft rir-s said th.it their 
research has r.ot sufjicivnhv 
demonstrated the citi'ciivem :.s ol 
setting the drinking ago ut ~t. The 
ngcncy stror.glv d... giccs. Tl:e research 
on the effect c: i:ie: .using the ure.hing 
age has been independen.'fv rev: wed, 
at (lifferur.t times, by the agi nr.y, the 
Presidential Commission on Drunk 
Driving end the National rransportoticn 
Safety Liourd. At! if those reviews came 
>o the same conclusion, there is 
statistically valid data to show that 
initialising the drinking age results b\ n 
decrease in alcohol-minted crashes 
among young people. The agency lias 
therefore decided to retain iliis criterion.
An proposed in the notice, the agency 

will only recognize adoptions of 
legislation as (|ucldying f ir this criterion 
if the legislation immediately or over ii 
three year period raises the drinking age 
to 21. In addition, the 21 age limit must 
apply lo all alcoholic beverages. Thus a 
law, mich as in Oklahoma, 'Imt defines
3.2 percent beer as a non-alcoholic 
beverage would not qualify.

2. Program Coordination. Several 
comnienters. while agreeing with the 
need for a coordinated effort among the 
various State agencies involved in 
alcohol traffic safely programs, urged 
that Ihe agency not require the 
designation of a single person as 'ho 
state coordinator. Michigan, for 
example said that a Stale should have 
the flexibility to structure the 
nrgnniiMtion of its program without
1: o. ing to c 'tabltsh a ''pacific Individual 
as nvnail coordinator.
Since a comprehensive pi, .gum will 

require die cooperation o! numerous 
.State agencies, the agency believes that 
i!. ire should lat some mouhnr.ism to 
'■n.mre a coon!!::..led effect. I iov.’cver, to 
prov de Stales with increased flexibility 
in designing their own programs, Ihe 
agency has derided not to r. quire lha

designation cf a single individual as 
coordinator. Instead, States can meet 
this criterion by providing an 
explanation of how they coordir. iie the 
work Gf the c.fforent State agencies 
involved in their alcohol traffic s ty 
programs.

3. Rehabilitation and Treatment. 
Coinmcntors addressing this criterion 
supported the agency’s proposal on 
rehabilitation and treatment. Several of 
tne commcr.tnrs, such as National 
Association of Alcoholism and Drug 
Abuse Counselors and NCA. noted ina 
importance cf carrying out rekubild “on 
and treatment programs with cunlioed 
professionals in accordance with 
established guidelines.
The agency is therefore adopting the 

criterion as proposed, i .eluding the 
requirement that each Statu set 
minimum standards Mr rcr.abilitation 
tnd truaim int programs.
Severed of tho comp’.cn'.cfs requested 

the agency In combine the rohuuihlutiun 
and treatment criterion with the 
screening criterion. The agency 
recognizes that the twv j.-ileriu are 
complementary and both. . ; needed in 
a comprehensive program. i he agency 
l as decided lo retain them as a separate 
criteria, however, in oritur to give .Stales 
flexibility In implementing Incur 
programs. For example, a Slate may 
want lo have it:; arrvemp.s program 
conducted by tr.-i::*.'•'i M.-urt personnel, or 
by State or local health upencios t-r by 
private sector rehabilitation and 
treatment groups.

■t. State and Local Task Forces. 
Delaware, while agreeing with the need 
for tusk forces, commented that m email 
Status there is no need for local tasl 
forces. It said that die concerns of i 
communities cun be adequately 
represented by involving ih<m in the 
work of ii  Statewide 'ask force. Tho 
agency agrees and thus, while 
encouraging States to rntubliah county, 
city or regional task forces when 
appropriate, will only require Ihe 
establishment of n Stale task force to 
meet this criterion. However, if local 
task forces urn not used. Slates must 
show ihut tho Interests of local 
comiiuiiii'.i ni are represented on die 
Suite tank force.

S. Statewide Driver Record System. 
Commeiiters, such as I l l in o is ,
Mississippi and New Mexico, supported 
the proposed requirement tb.it the driver 
record system be operated so that 
conviction information a. ree, riled in the 
system wii'.in .10 days of a conviction, 
license so:, on or the completion of die 
appeals process. The 30 day requirement 
is therefore adopted.
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Sever., i commenlcrs, such as NCA, 
Michigan and Wisconsin, again raised 
ihe issue o' possible conflicts between 
disclosure ui portions of a (.rivers 
records and State and Federal 
confidentiality end privacy law 
requi r.entft. A frequently cited 
example was the U.S. Department of 
} !“alth r.nd Human Services 
confidentiality regulation concerning 
disclosure that a person has been a 
participating in in alcoholism <realmcnt 
program. The conuncnters agreed, 
however, that information oil trunk 
driving convictions rhotild be public. 
The agency is therefore adopting a 
requirement that the public have access 
to the portions of a driver’s record that 
are not protected by Federal or State 
confidentiality or privacy regulations.
Commentjrs did not object lo the 

agency’s proposed requirement that 
info .nation in the record systems be 
retained for at least five years anti 
therefore thi.t requirement is adopted as 
proposed.

0. Locally Coordinated Programs. 
Several coinmcntm, such as Delaware 
• :ud Iowa, said that in their experience, 
effective murie.crntent of alcohol safety 
programs can !••• dime on the State or 
r> rtional level, par; cularly in Stales that 
ere geographically ; ,n;ill or have Pieir 
population concentrated In t. limited 
area.
Tho agency lei.igmzus that the degree 

of local control e. ill necessarily very 
from State of State.) lo-.vcver, the msjd 
fur some level of local coordination 
remains constant. As ■ ’sU'd m tl.e prior 
nutiuu, tins agency believes ihal lltrs 
communities thuntseivos should decide 
on tho specific geographic area— city, 
county or regional— to be involved in ii 
locally cooidinated program. Decnuse ol 
the importance ol involving Ihe local 
communities in order to create a h rig- 
term successful .alcohol traffic safely 
program, the agency lias decided to 
adopt this criterion. In small States local 
roordinitbii may be demonstrated by 
showing that the interests of local 
communities are recognized and how 
tlie overall Statu and local program is 
coordinated.

7, Prevention and education. 
Commentum. such as AAA. Florida, 
NCA, and the National Safety Council 
supported the proponed requirem. e* tii.it 
Stales have a prevention and education 
program designed to change the societal 
norm relative to dr*: ik driving. The 
requirement: therefore adopted.
S'aies i ni demonstrate compliance 

with in s crd non by providing a brii I 
liiseussi.u. of them prevention and 
i <b.' them pm.:-.on end explaining * ow 
it -elates to * hum log societal attitudes 
anil norm against drunk driving. As

mentioned in the notice, Ihe State 
program should include a 
comprehensive kindergarten through 
twelfth grade education program as well 
as involvement of private sector groups 
and parents.

3  Screening. The NAADAC nd NCA 
supported tho requirement that com ts 
have the authority to order scrcrni.-w of 
drunk drivers. They both recommended 
that tho screening in: done prior to 
sentencing. Now Mexico and Delaware 
also supported screening, but urged the 
agency to allow oih.er rrc- nr post­
sen'enco screening. Delaware noled the 
practical problem that a vrt.iin 
percentage cd arrested drivers plead 
guilty at arraignment and thus may not 
L’o .screened before sentencing. Those 
drivers would, however, receive- 
postiicntencc screening.
The agency, while ertcourtming the use 

of pre-sentence screening, wiil permit 
llm use of cither pro- or r.ost-sontence 
screening to comply with this criterion. 
Stoics can demonstrate compliance by 
submitting u copy of ihe law authorizing 
screening and providing a brief 
description of ton rc.veniitg process.
Idaho requested ihe agency to define 

what level ol suconing is required !n 
meet this criterion. As discussed in the 
iiqmtr.y's advance notice, ihe screening 
should, 111 a minimum, be bused on 1’AC 
level at time, of arrest, prior e'-miiol- 
related convictions and u s.*,,- 
administered questionnaire.

n. Evaluation System.1;. Tho 
comment'TS supported Ihe need ft.r 
evaluation systems to dt"; mine the 
effectiveness of individual program 
omintci measures mui the effectiveness 
of the program as a whole. Several 
States noted that they are currently 
carrying out such evaluations as a part 
of th ir highway safety programs.
Thu agency has decided, therefore, to 

adopt tin’s criterion as proposed. States 
can demonstrate compliance by showing 
that they have an adequate State-wide 
data re -rl; ,g and collection system 
and Si. .it the , jtu in used in an 
evnl’jatio : . cess.

It'. S o i.icicncy. S everal 
comiViue.tera, such as Georgia and 
Maine, expressed concern about 
possible abuses arising from the 
requirement that local programs become 
relf-iiufficleiil. They said that tho need 
to yneratf revenue from fine uumicr. 
'.ould create a "bounty rystem."
i he ugency r ‘ci.ent.vi that then* is 

tin* possibility of limited abuses. 
However, that problem c m be rosoived 
by having a system to identify nmi 
correct abuses, if they occur. The utrnoy 
notes that seven! States, such as New 
York and Virginia, have already 
established programs moving toward

self-sufficiency without crni'ing abuses. 
In addition, firm revenue is cuiy one 
mecli.inirrn of making a program r.•:if- 
siifficient. There nre c!h'*r ways f*:r 
having the D'.VI offender pay for the 
system, such as treatment fees nr. i court 
rests. The important rcmci.ierntion is 
that the people who rrouic the DU'l 
problem pay for its solution.
As mentioned in the agency’s prior 

notices, the purpose of the "action i'\'i 
incentive grant program was to provide 
States "seed money" t.i itiack the 
pioblem of drunk driving. If a 
mechanism is nut created to make such 
programs self-sufficient, there is a real 
danger that the programs may be 
reduced or eliminated when the Federal 
funds aiC gone. The agency has. 
therefore, decided to retail, self- 
sufficiency as i i  criterion.
Stetcs can demonstrate . oinplijnua by 

providing a plan showing lie.v tbev 
intend to make their programs self- 
sufficient. Specific progret* - Vav.ird 
implementation of the plan mast' e 
: iu>*'— in order to meet lh:3 criterion m 
future years.

It. Lise o f iloadsida Sudrietv C h e c k s .  

As in the responses lo the agency s .i.-i-u- 
nolice, there was a sharp 'ii’fufiwe of 
opinion among commenter*! on ti : c •,* 
of roadside checks to detect dme.k 
dimers. 7" : California i liziiwuv Patrol 
again questioned its use ot 
ccnstiiuliuunl grounds. Other 
commonlnrs, svcii as Delaware, i i iho 
and Muiyluiid, said that re id aiie checks 
liavi: been successfully uaed in thair 
Slates and are particularly effective in 
increasing the public's perception of'he 
risk of luting caught fur drunk driving.
Since Slates have the flexibility of 

choosing which of the supplemental 
criteria they wish to implement, the 
agency has decided to retain roadside 
sobriety checks as one of the criteria. 
Thus, those States which have legal 
questions about the use of the checks 
arc not compelled to use them, while 
ihose Slates that have successfully used 
them in the past can continue to bo tin 
and receive credit. States can 
demonstrate compliance bv providing 
information showing that they are 
systematically using roadside sobriety 
check.*!. Slates must duo provide a copy 
of the regulation, law or ptiib.y 
null: inzing the u ,e of mod-’ la sobri *!v 
(.hearts.

12. Citizen Reporting. Severn! 
cominenle.-s, such mi Delaware. 
Maryland, and New Jersey said that 
they iiave successfully used citizen 
reporting program In their States. 
Pennsylvania, liowev**., raised the is.mu 
of whether these program s i on! t be 
potentially abused by citizens mating
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fa!«c reports. Since the States actually 
implementing these progress have not 
r- ported problems with abuses and have 
reported strong citizen support, the 
agency is adopting the criterion as 
proposed.
Virginia expressed cone: n about a 

possible • ilministretive problem in 
gctiuTing citizen reporting information 
from each police dispatcher so that 
Stales can :i port the total number cf 
reports and resulting arrests. To reduce 
possible data collection problems,
Slates csn demonstrate compliance with 
this criterion by providing information 
on the degree of participation, e.g.. 
number of citizen reports end number of 
resulting arrests, based on statistically 
valid samples.

13. Enactment o f a RAC o f O.C'3 
Percent cs Presumptive Evidence. 
because of an in:. Jvcrtent typographical 
erroi in the preamble to the agency’s 
notice, several comnienters thought that 
the ugcncy was proposing to retain the 
criterion that Slates ore e! laws making 
a IJAC of 01>5 purerut ae presumptive 
evidence of driving while under the 
influence. They urged the agency to bet 
Ihe level at t).0*7 peiuu-ui. Their 
recommendations coincide with the text 
of the prop ised final ruio which 
contained the cotreet version of the 
agency’s proposal. The agency is 
therefore adopting tiie O.t'g percent MAC 
ie()airenieiit in the liiud n. •.
Flute; can domnnsitatc r.cmplinnce try 

providing a copy ol the applicable law.
I t. Uniterm Licensing ITocodures. 

(Jotmnentors addressing ibis r..n|« riot! 
supported tlie agency’s proposal dial 
Flutes felly participate lu the Nation ii 
Driver Register tint! she Driver’s License 
Compact and use a onu-liceiu.u/tnie- 
lecord policy. Tint agency is therefore, 
adopting this criterion in the liiud rule.
Sillies can demonstrate compliance by 

providing i i  cupy a t  tlir executive order, 
legolatioii or law setting up n one- 
liconse/one record svs’em. In addition. 
Stales must show that they have signed 
the Driver’s License Compart and are 
lining the National Driver Register.

15. Preliminary ttreath Tests. Several 
r.ommenters. such us Iowa and 
Michigan, supported adoption of dm. 
criterion. The California Highway Patrol 
again commented that preliminary 
breath tests |l’l! l"s) are unnecessary and 
may lessen tile imp* tt'tnue of oilier 
Investigative ti cimlques.
As noted in the agt ncy’s prior nctice, 

NHTSA believes that tlie use o! PI IT's 
si oiild coi:i| lenient, not supplant, mi 
officer's oiiservaiions in identifying 
drunk drivers Research has shown that 
1‘IJT's ni melon*,e ihe etfeuhveui.ss of 
alcoiiol sidi'iy program by luere.isne: 
arreii’s and the agency is ’.tierefor"

adopting this criterion in the iic.al niie. 
States can demonstrate cm: plmnce L y 
providing a copy o, the iaw or repo! ition 
authorizing the use of P3T’s.
The Illinois Slate Pi lir.y reqecsti.d ihe

v'-er.zy to sub s t i tu te  use of the 
i io t izon 'n l G aze  Nyst . igm :s tr :.t in place 
o f the PiTT's. The re jency is cu rren t ly  
f ie ld  tes t ing the Horizonta l Gaze 
Nystm/niijs les t a long vvnli other 
psychorcn tor s k i l l  tes ts  to de term ine 
their effi c l iv enes s .  Unti l that I* - ting is 
completed , the agency cannot make a 
do te im in i ' l ion  o f  whe ther the 1 ior izontu l 
G aze  Nystagmus test is r .nac cep tab le  
sub s t i tu te  fo r a  p re l im inary  brea th tost.

lb. Pica-bargaining. Comnienters. 
such as De laware . Idaho, ir.ti rm it lopu l 
A s soc ia t ion  of Chiefs of Police, i r d  N ew  
Mex ico , lu tdress in i j  this cr iter ion 
supported its adoption Oklahoma sa id  
that plea-barga nine w a s  n*'ce-i.sry to 
promote jud ic ia l  eff ic iency , bu t agreed 
that there shou ld  bu some mechan ism  to 
ensure that I f there is plea-bargaining, 
the record sys tem  shou ld  ind ica te  that 
an .. Icohol-relu led ti* iif ic offense wan 
in vo lv ed . N ew  York State Senator Smith 
a lso  agreed w ith  need to prevent
idcchol-remtod offem.es troni being
bargained down to non-(*icnhol-it>lnled 
c.ril’ensrs. He said, litr.vrver. that the 
agency’s proposal would unnecessarily 
linn! prosecutors in reducing alcohol- 
related offenses to k.sor included 
alcoliol-relnter! offenses.
Tlie agency recognir.es that plou- 

barguining may promote tho efficiency 
of the judical system, however, it i*i 
esvejttial to ensure that bho nloohol- 
reh ud t'ulari) of th original offense is 
ieta,lied on the driver's record. Thu 
agency bun, therefore, decided In adopt 
a requirement dial no iticohol-reiulcd 
chat go be reduced lo a non aiuoliol- 
reliited offense or probation i\ tthoul 
judgment be euteied without <i written 
declaration of why the action is in the 
Interest o! justice. The law must iiliat 
provide that tf a charge is reduced, that 
tiie defcmlnnt'n driving record inuiit 
reflect that the reduced i harga is 
nlcoliul-rcintr ii. Flutes can demonstrate 
compliancu by providing a copy of tlie 
applicalile law.

17. Victim Assistanre, Compensation 
and Impact Statements'. Cumnenlors 
adi!rc/enn;! this criterion generally 
supp'i'led its adoption. They expressed 
agree,:n*:;l vvitli ihe I'lesidealial 
Gcnuuisston statement that such 
programs are needed to help the 
“fiegotten victims of the legal system," 
those injure!', by druua drivers. The 
agency is therefore adopting this 
criterion nil ptopnia-d
Stales cue. demoiistrate eomplniiu e by 

providing a description of their victim 
ic siat,men piogisms. tlieir use ol victim

impact statements and victim 
restitution.

23. Impoundment. There wu3 a sharp 
difference* of opinion cn the proposed 
criterion on incounciniont. Texas ncs 
supported the use nf impoundment rt 
the expense of '.he owner as a 
"s:g.nifi«.-int sanction." Other 
comment; rs, such j” .rida. Maine. 
New M* xico. and Pennsylvania, 
questioned its potential effectiveness 
and urged that it r.ci be adopted as a 
m.mdnto-y criterion.

with lii n crin rion on roadside
checks, the agency L* lieves that buttes
'.lint ii ive found impoundment to be .in 
effective part nf their alcohol traffic 
sufaty program should be entiurnzed to 
continue te use it. Since the States have 
the flexibility to determine which 
criteria to adopt, the agency has decked 
in retain lrv.porridmr.nl of the vohicl .* or 
confiscation r.i the vehicle's tags us t,r..> 
of the final criteria.
General Motors Acceptance 

Corporation (GMAC) urged the agency 
to modify the impoundment criterion to 
recognize that rights of secured parties 
and lessors that had no knowledge of 
the suspension or revocation. GMAC 
raid that otherwise there • *:ld be ior.y 
delays when those par attempt *u 
recover possession of the vehicle. Tho 
agency has decided to adopt GMAC'a 
suggestion.
Stairs can demonstrate compliance 

with this criterion by pi inkling tin* 
agency with a copy ot ihe law m 
regulation audiarizing impoundment ol 
the vehicle or confine.itlcr. ol 'die license 
platen er registration.
19. Choice o f Test. Cuminenters, iiuch 

as tlie Maryland State Police and the 
National Safely Council, supported the 
agency's proposal that Stales irithoii’.e 
the arresting officer to specify the type 
of (ihcmiciil test to use. Maryland said 
that allowing Ihe olficcr tiie choice nf 
lest is “mi extremely valu ible asset in 
reducing 'ime required to process 
violators.” Tlve agency is, therefore, 
adopting this criterion.
The agency aha proposed that Status 

ennui Invvs authorizing an officer to 
require a second chemical lest under 
appropriate conditions. The California 
Highway Patrol said that a second lust 
may be justified if and only if an officer 
has a reasonable belief dial a suspect is 
impaired because oi the use ol drugs or 
dni'-'S mid alcohol, before administering * 
either Ihe first or second test the ode a s 
must have sufficient grounds to show 
th.il the suspect was impaired
The agency lias del aird to adopt tin ; 

criterion .** prnpo*ed. To ensure tii.it a 
•.aspect wili subnet to a second test, the 
agency is adopting the requirement that

tOil

wifi

r.!S
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refusal to submit to mere than one lest 
-esuits in i license suspension. States 
.an demonstrate compliance by 
providing a copy i f the applicable laws.

20. Dram Snap Laws. Several 
cotr.munlers, such as Florida, tiie 
Distilled Spirits Council of the United 
States and the National Licensed 
Bevera/jc Association, recommended 
that the agency not adopt the proposed 
criterion on dram shop laws. They said 
tii.it there is r.o evidence that dram shop 
laws have reduced alcohol traffic safety 
problems. The National Safety Council, 
on the other hand, recommended the 
adoption of a drum shop criterion. The 
Presidential Commission on Drunk 
Driving has also recommended adoption 
of sucii laws.
The agency recognizes that the vast 

majority of licensed beverage retailers 
earner, out their business in a 
responsible manner. Dram shop laws 
are only aimed at persons who serve 
visibly impaired customers and thus 
increase the risk of nlcohol-iciated 
crasher.. The agency has. therefore, 
decided to adopt this criterion in the 
final rule.
Maine asked Ihe agency to specify 

whether tin dram simp law must be civil 
or criminal to m.mply wdii this criterion. 
'I lie agency believes e her a civil or 
t riminnl statute would be effective and 
Ih.us will .uT.npl '•uh.;r one. New Mexico 
recninmendt d that Slates be allowed to 
demonstrate t ompliaitce by showing 
that dram shop IhLiiity has been 
■ stanl! .h<*d i.y cocr; derision ra'iier 
Hum statutory hi w The agency agrees, 
..ml will accept n r.l\ -wing that eunnnoit 
iaw eirnn: shop 'liability has been upheld 
by a Slate's highest court.

21. Innovative Programs. No 
comintmier opposed tho agency's 
proposal In encourage States to develop 
new, unique and innovative alcohol 
ttaffic safely programs, Tim agency 
recognized Mint there are potential 
countt rmeiiKiires that have no! h en 
ilevnlopeil I hr. I may be e:i effective a a 
my nf the oilier ptogrunui contained in 
he agent :y's oilier twenty criteria and 
Inuii wants lo taward Stales for 
expei'linenting with new pro .-tan-. .. The 
agency, therefore, adopts this criterion 
as proposed.
Stales ran demonstrate compliance by 

providing a description of their 
innovative program and an evaluation 
showing why the program is as 
potentially effect as any of the other 
specified criteria.

General Requirements

Tho Act requites « Slate to m.iinlnin 
ils aggregate level nf funding from non- 
section -toil funds i n existing alcohol 
traffic safety programs “id > r above the

average level of such expenditures in ils 
two fiscal years preceding ihe date of 
enactment * 4 in order to be eligible 
for a basic grunt. No commenter 
onpored ihe proposal to permit F-lates to 
select either Federal or Slate fiscal year 
in uelermining the level of expenditures 
that must be maintained. Thu agency is 
therefore adopting that requirement in 
the final, rule.
Several communtcrs, such as Illinois 

und Oklahoma, recommended that a 
Stale should only be required to 
maintain its aggregate level of section 
402 .alcohol program expenditures, 
rather than its expenditures from all 
possible sources, as proposed ' y tne 
agency. They said that it wcuid be 
difficult to determine the precise icvei of 
expenditures, particularly ol the county 
and local levels of government. Since 
flection 402 funds nmy not represent n 
substantial percentage of a State's 
alcohol traffic safely expenditures, the 
agency has decided to retain the 
requirement tied a Stale consider ail 
non-section 403 funds in determining its 
prior level of expenditures. The agency 
recognizes the State Ji es not control, in 
many instances, Ihe expenditures of 
funds by the counties, cities, and towns. 
The agency also recognizes that .a tail 
audit of the prior level of oxpemiilun z 
would be lime coe.aiming and exp msc.
'! him States .xhvultl require Irani these 
ior.nl agencies that receive section -tbit 
grant hinds eerllficamc tl. it 'be existing 
level of local cxpaniiilure wi I no 
maintain.;.!, I lie agency wi". lie < ,;t a 
Stales cc'Mil'ienliou based on e •.fitting 
Mate budget (hnniment.s, that the 
i qcinal i".’i:l of State expenditures will 
he maintained.

Certification end Award I’rocuduro

I I c o m m e r c i a l s  c  n r r u i l v  s u p p o r t e d  
N i lTGA's p r o | i o ri c d  a l i o r n a i iv i !  
p r o c e d u r e s  fit: awarding gr . i i i t ', .  
O k l . i h o i i i a  nngy.ieit a n o l l i e r  a l t c r i i  u i v a  
a w a r d s  p r o c e d u r e s  w h i c h ,  in  e s s e n c e ,  
w o u l d  b u  b a s e d  o n  N U T S A  r e g i o n a l  
o f f i c i a l s  I ' .o iidcctii . . ;  c o m p l i a n c n  h; a r l n g s  
hi e a c h  S ta t- : .  'I i»o a . :  tncv pl.wni in  
i n v o l v e  h e a v i l y  i t s  r e g i o n a l  u i f i t .e s  in  th e  
a d m i n i s t r a t i o n  o f  t h e  -lO.’l  p r o g r a m .  Al
I. a s t  in t h e  f i rs t  y e a r  o f  th e  j m g i a m ,  ti ie  
a g e n c y  I i e l i e v e s  t h a t  t h e  p r o g r a m  s h o u l d  
b e  c o o r d i n a t e d  b y  t h e  a g e n c y ’s O f f i c e  o f  
A h ,o l io !  t l D u n l e n n e . a s u t e s  t o  p r o v i d e  
c o n s i s t e n c y  in  i m p l e m e n t i n g  th e  
p r o g r a m .  T h e  a g e n c y  is. t h e r e f o r e ,  
a d o p t i n g  i ts  p r o p o s e d  a l t e r n a t i v e  
p r o ;  e n u r e s  in  t h e  Im  d r u l e ,  ’i i ie .se  
p r o c e d u r e s  e s t a b l i s h  t l ie  f o l lo w in g  l l t reu -  
■ ti p  p r o c e s s :
!. Thu State provides information to 

ilocii'ii.-nt mid verify i:r. eligibility for 
(hi: basic end supplemental grant 
criteria,

2. Upon review by NHTSA. the State 
would bu notified that it ia or is not 
eligible for the grant award baaed upon 
‘.ho docuir.entat'on submitted. If eligible 
for grant award, tie: Slate would ui.xo be 
advi.-.ed uf the nt:— rnt of the gr in! to be 
aw  trdod s-.ibje.ct to receipt and N H T S A  
fcimul approval of ihe St.He's Alcohol 
! i.glnvav Safety I'! in. Thu egencv has 
do. ided lo adopt the recommendation nf 
several corn;, enters to allow th"
Alcohol Safety Pinn to bo submitted os u 
portion of a Slates section !T2 Highway 
Safety Plan. Thu Pian must be submitted 
w ithin 120 days of notification to retain 
award eligibility.
J. Upon receipt and subsequent 

approval of the Plan. Ihe grant wit! bu 
awarded by execution of a Federal Aid 
Agreement.
The ccmmenters r!so supported the 

agency’s proposal to use a "soft” match 
in determining which Slain expenditures 
are reiinhurs.'blc under sect in 4W. and 
thus the agency will use a “fnfj" match 
m administering the program.
New Mexico recommended that a 

non-profit organization ha eligible for 
section 408 grants. Unlike «'*c!ion 402. 
the statutory langa i ■ of secfiun 408 
does nol limit .1 State to e-fiy make 
granm to political subdivisions of a 
S'ate. As long ns a Shite can show that 
:i non-profit organiz-imm - .m int.'-jral 
part (dn local alcohol s program
and is working end- r !h ■ - - rrnl of a
Stall! or |on,d ■■ ru . it: 1 - a w
believes tliat a State > .n — ..-.e . grant to 
such an organization.

r ' o p t  n e .irA  l b :  t u s l i o n

Fqrsu.int to tho Pap*:: work Reduction 
Act, the agency h .n r>«um-.t. 1 Office of 
M.a.agemet’t and 13 id it ij provill for 
Hie recordkeeping me -in -uts adopted 
in titu final rulu.

/.’ •vulalory Evaluation
Tho agency h.ts do’ i.-eji-,. a that this 

ui! making hkmiiii b? :;ia-<-ul>d .an 
significant uiulm Ihe Dcpiiritnent .s 
regulatory policies and procedures. Thu 
agency has prep li ed i final regulatory 
evaluation .and placed it m the public 
do; knt i jr ti.is rub-making. I ho agency 
Ii*t!* determined that since this rule will 
nol have v ' annual impact uf .‘3100 
million on the economy, it i , nol a major 
rule within the meaning of F.vecutiva 
Order 122.)I.
'i'u develop the benefit estimates, the 

agency determined the degfi-u to which 
proposals in the notice arc presently 
being impleincntad. l-l.-ifimntes of safety 
benefits were then based on satisfying 
the criteria in those States that presently 
are not doing so. The Impact of the 
criteria in one or more of four areas was



determined where applicable: (1) drunk 
drivers on the mad. (2) alcohol-related 
crashes. (2) DU'J arrests, and (4) DWI 
convictions. The agency quantified 
benefits in terms o f reduced number of 
fatalities, injuries, or accidents where 
possible. Lack of d .ts, or the nature of 
the criteria themselves ut times, 
precluded quantifying benefits in every 
criteria; however, in such cases where 
quantification o f benefits is not passible, 
the general magnitude uf the impact is 
assessed to the degree possible. I:i some 
instances, benefits ere estimated fo r 
specified levels o f safety measure 
effectiveness in nrdei to gauge the 
potential of the measure fo r improving 
highway : ifety.
Regulatory Flexibility Act

I hereby certify that the requirements 
that will be established, by this 
rulemaking action will not have n 
significant economic impact on a 
substantial number of small entities 
because the Staten will be the recipients 
of any funds awarded under the 
regulation and. therefore, preparation of 
an Initial flexibility Analysis ia not 
necessary.

List o f  S u b j e c t s  in 22 l l i ’K Lent 1 2 t t )

Alcohol, (b ant program::—  
transportation. Highway safety.
In consideration of the foregoing, a 

new Part 1209 is added to Title 23 of the 
(lode of Federal Regulations to read as 
follows:

PART 1209— INCENTIVE GRANT 
CRITERIA FOR ALCOHOL TRAFFIC 
SAFETY PROGRAMS

Set:.
U’O‘J.1 Stupe.
1209.2 Purpose.
121)9.3 niitlhi'ioiiM.
ISOtM CriHM.il riMimreeii rits 
1209.5 rt<-i|i:iri:aiiMi'n to: .t inane leant 
V20!l,fi l'iei|.:iii,i!!e|)ta f o r  i i  siiepii r.ieiii.il 

grant.
12U9 Aw,ui! priii.rhiui'v

Aultiurity: ::. l i S C . 'tie

5 1209.1 Scope.
T liis  part esl.iblishes rtiteM .i, in 

accordance nit 23 I'.S  (!. to.'., for 
awarding iiife o t.v .' gran,, to S lu tiv  'ha t 
implement infective y a m s  lo ledur.i! 
drank <lri\ing.
$ 1200.2 Purpo se,

The purpose n! ties part is to 
t c ourage Stairs who hu\ e adopted or 
do adopt and implement iih.uho! traffic, 
safety programs by ieqi ihtion or 
lejvil tiihim which will iMtir.nntly 
reduce crashes resulting from persons 
driving while under the influence of 
alcohol. The criteria established are

intended to ensure that th • State alcohol 
tra ffic  safety programs far which 
incentive grants are awarded m ee t  or 
exceed m inimum levels designed to 
reduce drunk driving.
j 1203.3 Definitions.

(al "Imprisonment" means 
confinement in a ja il, m inimum secttriiy 
fa c ility  or in-pa tient rehab ilita tion or 
treatment center.

(b/ "Prompt" means that the overall 
average time from arrest to suspension 
u f a driver's license cither cannot 
exceed an average n f 45 cays c r cannot 
exceed an average o f SO days and a 
State .submits a plan showing how it 
intends to achieve a 45 day avenge.

(c) "Repeat offender”  means any 
person convicted of an alcohol-related 
tra ffic  offense more than once in tivc 
years.

(d) “ Suspension" means:
(1) fo r firs t offenses, the temporary 

debarring o f all driv ing privileges for a 
m inimum o f 30 days and then the use tor 
a m inimum CO days o f a restricted, 
provis ional or conditional license 
permitting a person to drive only for the 
purposes of going from a residence to or 
from u place of employment or to and 
from a mandated alcohol education or 
treatment program. A restricted, 
provis iona l or conditional license can 
on ly be issued in accordance w ith  
Statew ide published guidelines and in 
exceptional circumstances specific to 
the offender.

(2) For refusal to take a chemical teat, 
firs t offense, the temporary debaring o f 
a ll d riv ing privileges lor  «W days.

(3j For second and subsequent 
offenses, includ ing the refusal to take a 
chemical test, the temporary debarring 
o f all d riv ing privileges fo r one year or 
longer.
ij 1209.4 General reqoli. ncnts.

(a) Cortificatior fls q u itrm n ts  To 
qua lify for a g ant under "3 U.S.C 400, a 
.Stab: must, for each year it seeks to 
qualify:

(1) Meet die requirements n f 12119.5 
and, i f  applicable, the lequ iioe ien l'i of 
5 1209 0;

(21 Submit a ce rtifka tion  to the 
n iremor, O ffice o f A lcohol 
( .'.luui.rtneas ioTi, Ml ITS A. !<■•) Seventh 
S t r e e t ,  S.W., W a -  liit: -t.in, O.C. ZO.V.'O 
that: (i) It lias un alcohol tra ffic  safety 
program that meets those requiremeu'". 
i f  the ce rtiiica tion  is based upon prio r 
adoption n f a criterion, a State must 
provide in fo rmation showing that it has 
been active ly implementing that 
crite rion during the four years p rio r to 
application fo r a grant, (ii) it w il l ur,e the 
lands .awarded under 23 U.S.C. 405 only 
far the implementation and enforcement

n f alcohol tra ffic  safety programs, an J 
(hi) it w i l l  mainta in its aggregate 
expenditures from al! other source;, for 
its existing uieohol tra ffic  safety 
programs nt or above the average level 
of such expenditures in fiscal years l'Jo i 
and 1032 (either Stale c r Federal fiscal 
year 1031 and 1902 cun be usOfil; and

(3) A fte r bein > informed by Mi ITS A  
that it is elig ib le fo r a grant, submit :u 
the agency an alcohol safety pian fo r 
oi.o. tw o o r three yea: s. as applicable, 
that describes the programs the b:?.te is 
,uui w ill be implementing in order to ce 
elig ib le fu r the grants and pro1. ;ues ihe 
necessary information, identified in 
§51299.5 end 1209.C, to demonstrate 
that tho programs comply w ith  tne 
applicable criteria . The plan mast also 
describe how  the specific supplemental 
crite ria adopted by a State are rcm ieu :o 
the State's overa ll aichohoi tra ffic s ife ty 
program.

(b) Limitations on Grants. A State 
may receive a grunt for up to three fiscal 
years subject to tho fo llow ing 
iitn itn tions:

(1) The umount received ui a basic 
grant shall not exceed 20 percent of a 
State r. 23 U.S.C. •’.02 apportionment fo r 
fiscal year 1953.

(2) The amount received as a 
supplemental grant shnll nut exceed 2J 
percent o f a State’s 23 U.S.C. iu2 
apportionment fo r fiscal year 11)33.

(3) In the firs t fiscal year ’ he State 
receives a grant, it shall be reimaar ••.! 
for up ia 75 percent o f the cos! o: its 
alcohol tra ffic  safety program adopted 
pursuant to 2:1 IJ.S.C. 403:

( J) In Ihe second fiscal year tho State 
receives a grunt, it shall be reimbursed 
fo r up to 50 percent o f the cost o f its 
alcohol tra ffic  safety prrjtrnm  adopted 
pursuant to 23 U.S.C. 400: m id

{!,) In the th ird fiscal year the State 
rcceivm: u gr :nt. it sha ll be reimbursed 
for up lo  25 percent o f the cost o f it.', 
alcohol tra ffic  safety program adapted 
pursuant to 23 U.S.C. 400.
5 1209.5 R equirem ents for a basic Qrant.

To qua lify fo r a basic ini unlive •••run! 
o f 30 percent o f Its 23 I A  (I. •:():» 
apportionment fo r IHoal y e a r V ’ • 
State must have in place and iir.pl m. 1 
o r adopt an il h: ph::m -ri the f ilc  v ie . 
requirements:

(h)(1) The prompt suspension.: r ,» 
period not le: s than 50 days !.. ti:-; c.e.a 
o f a first offender and :ru  less tram one 
year In the case o f a repeat offender, oi 
the driverhi license of any ind iv idua l 
who a law  enforcement o fficer has 
probable cause under Statu law to 
helh 'vc has committed an alcohol- 
related offense, and: (i) To whom i i  
adm inistered ne.e or more ekemieui t. -.12



.
 — -------------------------------------

• *5554 Federal R dfislor / Vdi: -18. No. I'd / Monday. February 7, 10H3 /  Rules >i;:d P.c (fiatidSa

in determine whether the individual was 
-ated while operating the motor 

rir'.e and who is clutermined, as a 
t of -nich tests, ts he intoxicated, or 
v ho refuses to submit to such a tost 

.; proposed by t' c officer. 
f2: T v uf-r.ior.ptrata compliance, a 
i*c i-h/iii submit a copy of the law or 

' -gilt nor. implementing the mandatory'
. . u s: suspension, information on tho 
m.i.-r. n r of licenses suspended. the 
length of the suspension for first-time 
:r.d repeat offenders and for re fur. a 13 to 
take rhcmicul tests and the average 
•v.im't sr oi' duys :t took to suspend hue 
licenses from dale of arrest. A State can 
provide the necessary data based on a 
statistically valid sample.
(b)(.') A mandatory sentence, which is 
t subject to suspension or probation,

■ ; imprisonment for not ices than 48 
consecutive hours or community service 
fur not (ess than 10 days, for any person 
convicted of driving while intoxicated 
more than once in n five year period.
j2) To demonstrate compliance a State 

shall submit a copy of ils law adopting 
this requirement and data on the 
number of people convicted of DWI 
more than once i.i uny five years, what 
general types of confinement are be mg 
a mi, and the .•leniences ior those 
persons. A State can provide tho 
necessary data bused on a statistically 
vdid sample.
(c)(1) Establishment of 0.10 percent 

blood alcohol concentration (DACI as 
sufficient evidence tor finding that a
: i ji-u;n driving a motor vehicle ia 
intoxicated.
(.:) 'ft: demonstrate complidr.ce. a 

St ito shall submit a cupy of its law 
• '•••.ing this rcouircmcnt.
;.i)(1| Increased efforts or resources 

:. dicnted to tho enforcement of alcohol* 
mated traffic law:: and increased efforts 
to inform (do public of such 
enforcement.
;Id) To dt.munr,Irate compliance, a 

Stale shall submit data showing that it 
hast increased its enforcement and 
public information efforts.

§ 1209.G nequlrcmcnts for a supplemental 
rjrant.
(n) to qualify for a supplemental grant 

of 20 percent of ils 23 U.S.C. 402
apportionment for fiscni year 1083, n 
Slate must have in place and implement 
or adopt and implement a license 
suspension system in which the average 
time from date ol arrest to suspension of 
a license docs not exceed an average of 
45 days, und 
Mi) have in place and implement or 

adopt and implement eight of the 
following twenty-one requirements:
(1) Establishment of 21 years of nqe as 

!ne minimum age tor drinking any

alcoholic beverages. To demonstrate 
unmplLnec. a Slate shall submit a u.'iiy 
of i's lew adapting this requirement.
(2) Coordination of Stale alcohol 

htnhwny safety programs. To 
demonstrate compliance, a State shall 
submit icforr Mt’.on explaining how the 
wo-'k i f the different State ngenc.es 
involved in alcohol traffic safety 
programs is coordinated.
(3) Rehabilitation and treatment 

programs tor persons arrested and 
convicted cf alcohol-related traffic 
offenses. To demonstrate compliance, a 
State shall submit a copy of its law or 
regulation adopting this requirement. 
and a ccpv of the minimum standards 
set for rehabilitation and treatment 
programs by the State.
(4) Establishment of State Task Forces 

of governmental and r.on-govcrnmenlnl 
leaders to increase awareness of the 
problem, to apply more effectively drunk 
driving lawn and to involve 
governmental and private sector leaders 
;n programs attacking the drunk driving 
problem. To demonstrate compliance a 
State shall submit n copy of (lie 
executive order, regulation, cr law 
suiting up the task force and a
;!■ mripliun of hew ihe interests of lucid 
r.tiaimuTiilitii arc represented on the l.,sk 
fnrr.o.
(5) A Sinli'v.iJe driver record system 

readily access:!do to Ihe courts end ihe 
public which can :identify drivers
ri p« :deJ iy  c o n v i c t e d  o f  u r u n k  d r iv in g .
'i he pualic shall have access lo those 
,.or: vns uf a driver's record that ire rot 
|Uo:eu',' i .’V Federal urbtite
i.uciuiei’tialiiv »..• privacy regulations.
To demoir.iiiiiu compliance, a Mate 
sit.ill submit a description of it:: record 
system discussing its accessibility to 
prosecutors, ;hu courts and the public 
and providing data showing the time 
required to enter alcohol-related 
convictions into the system is nut 
givutcr tlniii 2tJ days.
(0) Establishment in each major 

political subdivision of a locally 
coordinated alcohol traffic safety 
program, which involves enforcement, 
adjudication, licensing, public 
information, education, prevention, 
rehabilitation and treatment and 
management and program evaluation. In 
small Stales, local coordination may be 
demonstrated bv showing that this 
interests of the local communities are 
n cognized and coordinated by the State 
program. To demonstrate compliance, a 
State •.nail submit a description of the 
number of program?, type of programs 
ami percentage of the Stale population 
covered by such local programs.
(7) Prevention and long-term 

education programs on drunk driving. To 
demonstrate compliance, a S'ato shall

submit a dcscriptien of its prevention 
and cduca*i| "i .rrcv on. •/..•cussing how 
i: is minted to changing societal 
attitudes '.mi norms uvcimst drank 
driving with p , :!.:r attention to the 
implementation nf a ccctprtiten.sive 
youth ulco? ■ i s y  program, and 
the irvoiverr.cr.t t: private sector groups 
and parents.
[■>) Authorisation fnrrourt3 to conduct 

prc- or post-sentence screenings of 
convicted drunk drivers. To demonstrate 
compliance, a State sliail submit a cupy 
cf it: law adopting this requirement an<i 
a brief description of its screening 
process.
(9) Development and implementation 

uf State-wide evaluation system to 
assure urogram quukiy and 
oifeciivenosTo demonstrate 
compliance, a State shni! provide n copy 
of the executive order, regulation or law 
setting up the evaluation program r.n.d a 
copy of tiie evaluation pi.ui,
(10) Establishment of a pian fur 

ucivevinrt self-sufficiency tor the State's 
tut.,1 alcohol irmdc safely program. To 
demonstrate comp.inuce. a State shall 
provide a copy ci die pian. Specific 
progress tovvuid uuvicg financial self- 
ladlicicitcy .m.ust be shown i:i 
subsequent yea;:.
(11) Use of roadside sobriety checks 

is par* of n compri.hens've alcohol 
safety srcenwr.t program. To 
demonstrate crmpbancu, a State shall 
ai'.bi::.' inform;::' shmving dial it is
ystrT.atjc .v ..iing roadjidii sobriety 
c!v. d s. In aomtiv.i. a State shall provide 
i copy of its re*-’.nation or policy 
nut:, . i.iirg the u e of roadside checks.
(12) Establishment of programs to 

encourage citizen reporting of alcohol- 
related traffic offenses lo the police. To 
demonstrate compliance, a Staler shall 
submit a copy of :’s citizen reporting 
guidelines or policy and data on the 
degree of citizen participation, e.g., 
number of citizen reports and the 
number of related arrests. A State can 
provide the necessary data based on u 
statistically vnlid sample.
(13) Establishment of a 0.0!’ percent 

blood alcohol concentration as 
presumptive evidence nf driving while 
under the Influence of alcohol. To 
demonstrate compliance, a State shall 
submit a copy of its law adopting this 
requirement.
(14) Adoption of a ono-licnnsn/one- 

rrcord policy, in addition, the State shall 
fi.lly participate in the National Driver 
Register and the Driver License 
Compact. To demonstrate compliance, a 
Stale shall submit a copy of tlie order, 
regulation or law showing the State i3 a 
member of the Driver License Compact 
and has adopted a one-license/one-
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record policy, and is participating ir. the 
National Driver Register.
(15) Authorization for the t.se of a 

preliminary breath lest where there is 
probable causa to suspect u driver is 
impaired. To demonstrate compliance, a 
Lit,ite shall submit a copy of its mw 
adopting this requirement.
lib) Limitations on plea-bart’air.iru in 

alcohol-rdated offenses. To 
demonstrate compliance, a State shall 
submit a copy of its law or court 
guidelines requiring that no alcohol- 
reiated charge be reduced to a non- 
alcohol-ii lateii charge or probation 
without judgment bo entered without a 
written declaration of why the action is 
in the interest of justice, if a charge is 
reduced, the defendant's driving record 
must reflect that the reduced charge is 
alcohol-related.
(17) Provide victim assistance and 

victim rcr-tiluticn programs and require 
the use of a victim impact statement 
prior to sentencing in al! casus where 
death or serious injury results from an 
alcohol-related traffic offense. To 
demonstrate compliance, a State shall 
submit a description of its victim 
assistance and restitution programs, anil 
its use oi victim impact statements.
(1C) Mandatory impoundment or 

confiscation of license plate/tags of any 
which: operated by an individual whose 
license has been suspended or revoked 
for an alcohol-related offense. Any such 
impoundment or confiscation shall bo 
subject to tiie lien or ownership right of 
third parties without s'teal knowledge 
of the suspension or n vocation. To 
demonstrate compliance a State shall 
submit a copy ol its law adopting this 
requirement.
(19) Enactment of legislation or 

regulations authorizing the arresting 
oificer to determine the type of chemical 
test lo be usml to measure intoxication 
and to atilhoiize the arresting officer to 
require more than one i hemtcal test. To 
demonstrate compliance, a Stale si. ill 
submit a copy ol its law adopting this 
requirement.
(20) Establishment of liability against 

any person who serves alcoholic 
beverages to an individual who is 
visibly intoxicated. To demonstrate 
compliance, a Stale shall submit a copy 
of the law or court iii cir.ion of a Elate s 
highest court establishing that liability.
(21) Use of innovative programs. To 

demonstrate compliance n Stale shail 
submit a deseiiption of iis program and 
.ai explanation showing ihat the 
program will be as eih dive as i,t:> of 
the programs adopted to comply wuh 
the other supple:neu:.:l criteria.
(c) To qualify for a supplemental grant 

of 10 percent of its 23 U.S.C. <102

apportionment for fiscal year 11)23. a 
Suite must: (1) I lave i:i ; lace ,ir i 
implement or adopt an.i implcm-mt a 
license suspension system ir whirh ihe 
average time fiorn date of ar.i a to 
suspension of a license does mu exceed 
45 days: and (2) have in piece .mb 
implement or adopt and impiem.uit four 
of the twenty-one requirements 
specified in section (b).
(d) To qualify for a supplemental 

grant for a second and a third year, a 
State must:
(1) Show that it has increased it, 

pertormance for each of ihe  
requirements it adopted in the prior 
year, and
(2) Adopt two more requirement:! from 

section (b) for earl.' subsequent year, 
except that a Stale docs nol have to 
implement nrore than a total of fifteen 
criteria.

5 1203.7 Aw ard pro cedures.

For each Federal fiscal year, grants 
under 23 U.S.C. IGt'l shail be made to 
eligible Stales upon submission of the 
alcohol safety plan and certification 
required by § 1209.1. Such grants shall 
be made until all eligible Slates have 
received a grant or until there are 
insufficient funds to award a grant to a 
Stale. Time of submission shall l:o 
determined by the postmark for 
certifications delivered through the mail 
and by stamped receipt for certifications 
delivered in person.

(Sec. ioi. Pub. L gy- 'ti-;: <>ts gt.n. ir.ini 
U S C. toil); delegation of m itiie.iilv at W CPU 
1 r»U)
Issued on (ana.iry 31,1933.

Raymond A. Pitch, )r„

AiJutinistrulor.
|t'R Hue. tu-lliii I'iI.hI 2-:m. u .-9 unit 
.•ULllllO COUC <910-99-!.!

t^ARTMENT CF THE DEFENSE

Department ol the Navy
32 CFR RVt 770

Rules Limitfrp Public Access to 
Particular Installations; Paso Fntry 
Raoul itions for̂ i ,val Subrrarlca liace, 
New Londan, Coital.

A3K«cv: Uepart.T.i'iilutf the Navy, ji). 

action: 1 Innl rule, \

gUMMAOY: Tlie IJonartniehJof the '-.'.ivy 
is adding Snlipnrt F. to 32 KSg Putt 7.0 
in order to rr.t (nth regul.iliSns 
yovi'ining entry upon Nnvoi sSbm iiine 
Huso Now London. Groton. GoivrV -tli-ii. 
It Is intended that those reviilutiom! vvbl

apprise memt 
the rules gov< 
Submarine 1 
Connecticut. 

EFFECTIVE d a t e : I

FOR FURTHER IR.-C

Lieutenant Comr 
1AGC. U.S. Navyj 
Submarine Rase 
Connecticut 003'
•172 J.

SUPPLEMENTARY
to the authority 
Commanding 
base New I.ond 
on October 4. l 
regulations enlit!

of the general p:ib''c of 
(eg accc.ii to NTv.d 
New i '-udcn Crotrn

. r  ■

AT!ON CONTACT:

Under D tie if. 
box Naval 
V.'W ! o n d o n . I t o : :

one: ,2321 4 Pr­

intt/.Fcnr.iA TiC u : h .r s  
'ted beicw, the 
•er. Naval Submarine 
Croton. Connecticut, 
. adopted entry 
d "Entry Regulations 

fcr Naval Submit ine Base New London' 
(SUBASF.N’LONLwST 35i0.13A). It is 
vital to ti e n itiomii defense tit it tho 
operation of the sAormifino base 
continue without/undue interruption. 
Accordingly, Ihifee i on nations limit 
entry upon Njv«I Submarine Base N-w 
London to authorized personnel and 
those persons why have obtained 
advance consent nuruant to these 
regulations. It hn̂ boon determined, in 
accordance with (ihe public rulemaking 
provisions of 32 tu'R Hurts 235 end 701, 
that publication (V the e regulations for 
public comment ptYtr to adoption would 
lie impracticable, to 
contrary to the punt 
nature and national 
Submurine Base Nil- 
the immediate and i 
effectiveness of the-

Federal buildings 
National defense. H. 
areas, Security mea

Accordingly, 32 C 
amended by adding 
follows:

PART 770-1AMEL

Uubpart E — *iaso fip'.i 
Naval Gubin t r ine  f/aa 
G roton, C o m iccitcu t

'•cr.
770.11
770.42
77(1 13

770.-M
770. J i
770.40

uprise. 
a:t :riuiri(!.

Kcspoiuibilitv 
Entry iestratum 
Mully proclaim*
Vielidiuns.

Authority: 50 U .S.C . i 
. ol I..Iy go. r.uii): still 
ot D< .iiint'.-r no. v.nto. t)efL\vi;;;;r ssio.t j of 
April It), I '171: !> t l .S C . .Hr..110 U .S .C  ‘ O il; 32 
1 I'll A (1.703; 32 C i It 7l).'.7 :i.

IJi.l.T U.t d iv e  
v'AVI.'JST.V«ll.y*.l

id ' i . : :u su ry ,  a m i
; ir.lo r e s !  s i n c e  t h e
m p n r i  i n c e  o f  N  i v a l ' W

L o n d o n  m a c . L i t e -
n i c t e r r a p t e d
o r e g u l a t i o n s .

CFR Part 770

n d  f a c i l i t i e s , ].
■ . t r i c i c d  a c c e s s

tints. * V

R B a r t  770 is . r

r n e w  S u b p a r l !'. as

$
EDI ■ *

R e g u la t io n s  t o r I'*
Mew London,

•-yf?'
.

; t/


