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course, in addition to the establishment of a just cause for eviction, 
the landlord must also rebut any claim of impermissible retaliatory 
motive.” ’

Fair treatment may be advanced by procedural as well as sub­
stantive reforms. The New Jersey statute provides that no judgment 
may be entered for the landlord unless advance written notice has 
been given to the tenant. The notice period required varies according 
to the stated cause for e v ic t io n .I n  accommodating the urgency of 
the landlord interest ?nd the pervasive tenant interest in lair and 
adequate advance notice, the variable notice schedule accords the 
highest priorities to specific and immediate tenancy-related interests 
and lesser priorities to general business and personal interests. Thus, 
where “ the (tenantI has willfully nr by reason of gross negligence 
caused or allowed destruction, damage, or injury to the premises.":w 
the landlotd is accorded speedy court access.*'"1 At the other extreme, 
where the landlord only asserts general business or personal reasons 
for dispossession, such as removal.ol the unit from the market, a 
longer advance notice is required.*'"

Although security ol tenure and rent control buttress each 
other's effectiveness and may be enacted together.1,1 security of 
tenure can exist as a progressive relorm independent ol r"nt control. 
Any security of tenure scheme which does not control vindictive rent 
increases is easily subverted.*’"  However, vindictive rent increases 
can be controlled without the general regulation ot rent levels as­
sociated with rent control by conditioning availability of the "just 
cause" of tenant nonpayment in the context of a recent rent increase 
upon the nondiscriminatory nature of the increase and upon the

Hilhcrg Lipscomb. 117 N J Supci I'M . 2k5 A .J iI  S6 (Iiiio m  ( ouniy t I 

1971 |. S iru/o* Note Von Wr/pii*/«r W u  /ono\ h ,iniiiii-"(iin>d Cumi' l.u iiion iiih l 
" Hfuuuiuhlr"K o n n .b  Itu u a n s — Cam iii s  L .J  S63.3K4 (1975)

N J .S tA T . A nn . $ 2 A :IM -6 | .2 11974).

" ’ / i M ’ A :  18-61 1(c).

:>* (Jn l) three iljys ' notice need precede Ihe insliltilio il ol the action lor posvev- 

s io n ./< /.l2 A :IH -6 l.2 .
Where permanent removal ol ihe unii is ihe alleged lusis ol the es iclion aelion. 

r  nimum nonce is so  months./r/. J M :IH -f> l,2 (d ).
See notes 12* IA supru 

" ' T o  ihe extent dial vindicate rent increases arc loleraied. and lhal nonpasmenl

ol rent is allowed us a " iu s i cause." landlords can readily circumvent ihe security of
lenuie provisions. A ll the landlord need do is initiate the eviction c lto il with a nolice ol

drasiicaliy increased tent. The ensuing nonpayment by the victimized lenani will

provide a " |U H  cause" tor eviction. Without pioiccnve controls, the landlord could,
after eviction, lower ihe rcntu1 in order to market the unit. Kent controls eflcctively

conttol this circumvention of security of tenure hy regulating the rental, 't he aspect of

rent control regulation which is an essential buttress lo  the effectiveness of just cause 
eviction is noi rcgulalior nl rent levels hut father the requirement ol uniformity of 

rental increases.

•

landlord’s nbility-in-fact to re-rent the unit at the higher level. The 
comibination of these two conditions greatly increases the effective­
ness of market controls, in that the landlord must be able to secure a 
general increase in rents for all units rather than for only that of the 
evicted tenant.

Since discrimination is highly probative of retaliatory motive, 
the first condition, nondiscrimination, is effectively established as a 
corollary of existing retaliatory eviction protections.” 4 Two means 
might be utilized to enforce the second condition, the requirement of 
ability-in-fact to re-rent the premises at the increased rent. The 
presentation of a completed lease contract at the increased rent 
conditioned on the availability of the unit could be made a prerequi­
site of that particular “ just cause." Alternatively, the evicted tenant 
could be allowed a generous damage action against a landlord secur­
ing eviction on false representation of ability-in-fact to re-rcnt the 
unit at the increased rent.

Security of tenure systems have several beneficial aspects. First, 
they eliminate capricious eviction, while retaliatory eviction protec­
tions generally reach only vindictive actions.” ’ Second, they legislate 
an equitable resolution of landlord and tenant interests in duration of 
the tenancy where tenant bargaining power is so minimal as to 
preclude meaningful negotiation between the parties.” *Third, secur­
ing the tenant's tenure enhances the tenant's bargaining power in 
regard to other issues. Where tenant demand for residential units 
exceeds their supply, landlords have an advantage which they have 
traditionally used to the detriment of both tenants and housing 
conditions in general.” ’ The guarantee of tenure to the tenant com­
pels landlords to deal directly with the >:jeds and grievances of a 
tenant, fulfilling all obligations of the tenancy. Fourth, the prospect 
of long term tenure greatly increases the tenant's interest in mainte­
nance of the unit.” '  This enhanced interest, a result of fair treatment 
of the tenant, promotes the public policy of decent housing and may 
well inure to the benefit of the landlord in the form of reduced 
maintenance costs. Widespread adoption of security of tenure sys­
tems would materially advance fair treatment reform.
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iM5re pp. 13-17 supra.
' " S e t  id.
‘“ See p. 4 supra.
•"See  EdwuriN v. Habib, 397 F.2d 687. 70! (D .C . C ir . 1 9 6 8 ),ten . denied. 393 

U .S . 1016 (1 9 6 9 ); G reen v. Superior C o urt. 10 C«l.3d  616. 621-22. 317 P.2d I I6 K .
1 173-74, 1 1 1 C el. R j.tr. 7 0 ' .  7119-10 (1974),

St b v b u s , S ixun rtY  or T e n u a e  (t 973) (report (or the Law  Reform  Comm'n 
of R ritiih  Colum bia).
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E P I L O G U E —T E N A N T  O R G A N I Z I N G

T h e  u l t im a te  va lue  and  effect o f  te n a n t  re fo rm s  can  on ly  he 
m e a su re d  in te rm s  o f  w h e th e r  o r  not they  arc  widely a p p l ied  and  
util ized in th e  co m m u n i ty .  No legal re fo rm  can im prove  the  quality ol 
u rb a n  life if la n d lo rd s  and  te n a n ts  a re  ig no ran t  o r  m is in fo rm ed .  
L an d lo rd s '  lack  of  know ledge  can  result in costly  a n d  unnecessary  
de lays  in s im ple  ev ic t ion  ac tions .  T e n a n ts '  ignorance leaves  m any  of 
th e m  p rev  to  s u b s ta n d a r d  living co n d i t io n s  an d  ahus ive  t r ea tm e n t .

O n e  o f  th e  m ost effective m e a n s  o f  keen ing  te n a n ts  in lo rm e d  of  
th e ir  r ights is the  m a in te n an c e  o f  an active tenan t  u n i o n . A s  an 
a d v o c a te  o f  te n a n ts '  r ights the u n io n  is natura lly  a m o re  th o ro u g h  and  
helpful condu it  of in lo rm a t io n  than  code  e n fo rc e m e n t  agencies, 
cour ts ,  land lo rds ,  o r  new s serv ices. A lso , collective te n an t  ac tion  may 
e n h a n c e  th e  e f f e c t iv e n e s s  o f  th e  r e m e d ie s  h e re in  d i s c u s s e d . ’'4" 
W h e re a s  o n e  te n a n t  w i thho ld ing  rent is v u lne rab le ,  an  en t i re  building 
par t ic ipa t ing  in a ren t  s tr ike m a k e s  re ta l ia to ry  ev ic t ions obvious,  
unw ie ldy , an d  econom ica l ly  unfeas ib le .  Collective w ithho ld ing  is 
m ult ip lied  t e n a n t  ac t io n  an d  m ay substan tia l ly  im p ro v e  the  actual 
living c o n d i t io n s  in the  bu ild ing  by stirr ing  the  la nd lo rd  tit r ec o n s id ­
e ra t io n  o f  m a in te n a n c e  policies and  recogn it ion  o f  a m eaningfu l 
te n a n t  ro le  in dec is ionm ak ing .  Ind iv idua l  w ithho ld ing ,  on  the  o th e r  
h an d ,  m ay well be t r e a te d  as a m ere  inconven ience .

F u r th e rm o re ,  the  legislative en a c tm e n t  o f  te n an t  re fo rm s  d e ­
p e n d s  up o n  the  c o n c e r te d  lobbying ol te n a n t  g ro u p s .-'41 A ch ie v em en t  
o f  te n an t  re fo rm s  th ro u g h  litigation req u ire s  te n an t  activity al many 
levels. T e n a n ts  m ust m a k e  the ir  n eed s  a prio ri ty  with local legal 
services and  po r t io n s  o f  th e  p r iva te  bar  in o r d e r  to  g e n e r a te  sufficient 
in te rest an d  c o m m itm e n t  of t im e an d  pe rso n n e l  to  te n a n t  p rob lem s. 
A dd it iona lly ,  ac tive  te n a n t  o rg an iz a t io n s  can he lp  to  instill a g re a te r

For k broad overview ol tenant nrgun:<ing and tenant unions with an emphasis 

on the role of atto rneys. see N a iio n a c  IIo i's in o  a n d  K io m im k  D t w t n r -  

M ini Law  I 'M im i. H andoook o r  ItoosiNt. L a y ., eh .I |2 d e d . 1*773 | (distributed by 

Ihe National C lojiinghniise lor L c . al Services. Chicago. I I I . ); Flaunt A  Sal/man. The  

tenants Rights Movement. Ih e  Urhun Research Co rp.. Chicago, III.. Sept. I'76‘7; 

Ua/arktt. Tenant Unmiis: Legal Rights o f  Members. IK C u s  -M a*. L . R rv . 35K 

(t'769); Note. Tenant Uninm: (irowili n f n Velio le [nr Change in l.ow  Income 
lim iting, 3 U .C . D avis I.. R rv , I (1 9 7 1 ); Nole. Tenant '.’’thins: Their Law untl 
Operation m the State and Nation. 23 U . Ft \ L . R i v. 7‘» ( l«)7ll): Note. Tenant Unions 
Collective ha t gaining and the Low-Income lenani. 77 Y a i f  L.J. l.lnH |I'76H).

‘" S \  Moskovitz A  ttonigsherg. Tenant Union-Landlord R elation  Act: A I'm- 
poial, S K G io . L .J . 101,1, 1031-13(197(1).

*" Tenant organiiations have, tor crum ple, placed a significant role in the adop­

tion of U R L T A ..V iv  Ari;m iuuinl Washington.supra note 0 ; TheNiitimml L.sprrieme, 
supra note S.

aw areness  o f  t e n a n t  n e e d s  in th e  local jud ic ia ry .  In  th e  c o u r t ro o m  
itself , te n an ts  can  b e  s u p p o r t iv e  o f  o th e r  te n a n ts  by  p ro v id in g  te s ­
tim ony an d  jo in in g  in l i t iga t ion .141

O n ce  re fo rm s  a re  e s 'a b l ish e d ,  te n a n t  o rg an iz a t io n s  h av e  the 
vital function  o f  d issc '  ig  in fo rm a t io n  an d  assisting in e n fo rc e ­
m e n t  o f  t e n a n t  p ro le  .on*.444 S evera l  g ro u p s  h ave  p u b l ish ed  h a n d ­
b o o k s444 a n d  n e w s le t te r s444 useful to  te n a n ts  an d  t e n a n t  o rgan izers .

T h e  size o f  a  te n a n t  o rg an iz a t io n  is n o t  critical. T h e y  ran g e  from 
organ iza t ions  b a s e d  in single bu ild ings  trv s ta te -w id e  u n io n s  w . ;h half  
a million m e m b e r s .44*1 T h e y  a re  effec tive \o  the  e x te n t  th a t  their  
co m m o n  p u r p o s e  o f  b e t t e r  hous ing  an d  h  ’.ter t r e a tm e n t  re m a in s  of 
p a r a m o u n t  im p o r ta n c e .

C O N C L U S I O N

T h e  U R L T A  an d  its c o m p o n e n t  basic  re fo rm s  as o u t l in e d  in this 
A rt ic le  r e p re se n t  a  sys tem  of  r igh ts  a n d  ob l iga t ions  which  will,  fo r  the 
first tim e, give te n a n ts  a d e q u a te  legal p ro te c t io n  in the  housing, 
m a rk e tp la ce .  W hile  toe  U R L T A  re fo rm s  co n s t i tu te  p rogress ive  -tcps

For ex»mp!e. in New Jersey. the New Jersey Tenant* Organization gave broad 

support and participated at amicus curiae in every m ajor lawsuit involving tenant 

reformv. These included R crzitn v. G am hino. 6.1 N .J. 46 0 . 3(IK A .2d 17 (197.3) 

(retroactive rent abatement); and Apartment House Council v . Mayor and Council of 
Ridgefield. 123 N .J. Super. M7.3111 A .2 d 4 K 4  (Law  D iv. i'7 73).rr//rf per curiam. I ?K 

N .J. Super. I '72..3IV A .2d 307 (App. D iv . t '774 j  (landlord security deposit act).

'“ The role ol tenant untoni in the enforcement of tenant protections can he 

stitenglhcned by the ldoption of collective bargaining agreements tv tween tenants' 

unionsand landlords..Viv M nskovit; A  I lonigsberg. Tenant Union-Landlord Relations 
Act: A Proposal. 5(1 G f.o . L .J . 1013. 1031-43 (19 70).

'*• Numerous excellent tenants rights handbooks have been produced by tenant 

organizations, many of which can he used as a model for sim ilar publication in oth -r 

jurisdictions. See. e.g.. CAUoatiKtr T e n a n i s  O r g a n i z i n g  C o M sm u r. L e g a i  T a o k s  
Foa T e n a n t s  (2d ed. 1973) (obtainable al 5 9 5  Massachusetts Avenue. Cam bridge. 
Ma. 02139); M FraoroniAN  C o u n c i i  i H o u s i n g .  O r g a n i z i n g  H a n d b o o k — F o r  
I u m e o i a t e  R e c a i i s  a n d  S e s v ic e s  (Nov. 1966) (obtainable at 2 sVest .’.1st Street. 

Room 508, N .Y .C ., N .Y . 10001); M i n n e s o t a  T e n a n t s  U n i o n .  I f  Y o u  I’a y  R i n t .  
Y o u 'v e  G o t  R i g h t s  T o o !  (Sept. 197.3) (obtainable at Rox H4fi I Lake Street Station. 

Minneapolis. Mn. 55 40 8): T u t  R e s i d e n t  Aovtsoav R o a r o  o f  P i i i l a d f l m i i a .  T i ie  
P u n u c H o u s i n g  T e n a n t s  R i g h t s  H a n d  i o o k  (1969) (obtainable ul 121 Nort. ’ rsud 

Street, Philadelphia. I’a .).

“ ’ Among the leading tenant ’ wsletters are: Tenants O utlook, published hy 
N T O ; N J.T.O . Newsletter, publish ' y  the New Jersey Tenants Organizations; 

Tenant, published by New Yo rk's Mi solitan Council on Housing; and V it Populi, 
published hy Ihe Washington State Low -Income Housing Coalition (L o H o C i'J.

'“ N T O  lots published and distributes a 197.3 listing of local tenant groups and 

their activities entitled Report on State Tenant O rganiia tion .

46 Harvard CtvH Rights-Civil Liberties Law Review [Vol. 11
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towards the dual goals of decent housing and fair treatment, they are 
insufficient fully to achieve those goals. Advanced reforms are herein 
suggested, reaching hevond the Uniform Act in an attempt to attain 
those goals. Specifically. in the field of decent housing reform, re­
ceivership. retroactive rent abatement, specific performance of the 
warranty of habitability, landlord security deposit legislation, and 
utilization of tenant-mortgagee negotiating are advocated Security 
of tenure'just cause eviction is advanced as a major new fair treat­
ment reform. While legal reform is advocated, it is recognized that 
the successful translation ol that reform into an improv ed urban life is 
largely dependent upon active tenants' groups.



Learned Investment...ModeI Law 
A Bust?... Energy vs. Aesthetics
Y  V  DIVERSITIES ARE MOVING INTO REAL ESTATE as an alter- 
[' I native to stocks and bonds, whose ups and downs are giving en- 
8 1 dowment managers fits. "It's a major decision, but not a hard

one to make," S3vs Harry Turner, associate director of finance 
at Stanford Uni-ersity. "The attractiveness of real estate is just too 
persuasive.”

Stanford, with about t~00 million in its endowments, had always 
shunned real estate, except fo r n e a rb y  p rope rty . Hut last year it began 
putting up to $40 m illio n  in to outside transac tion s . Its 
most re c e n t v en tu re : a Sun Belt hote l and office- 
bu ild ing  c om p le x  for about $7 million.

W h ile  s om e  o th e r la rg e  schoo.s, such as Co­
lumbia U n iv e r s i t y  and Yale U n iv e rs ity , a lso  are in­
vesting directly in real estate, o th e rs  a re  proceed ing 
more cautiously. Washington U n iv e rs ity  in St. Louis, 
for instance, has  jo ined  with an in su rance  com pany 
in m ak in g  m o rtg a g e  loans. The u r v e i b t y  puts up as much as 507® of the 
cash, and g e ts  a sm a ll equ ity  p a rt ic i; .tion, w h ile  the insurance outfit han­
dles the p a j e rw o rk  fo r  a fee. M eanw hile , m any  smaller schools are hoping 
to jo in  fo rc e s  :.s  a w ay to buy la rg e  properties and spread the risk.

Still, some universities u'ant no port of it. "Real estate is too 
much uf a fad right now,” suys an investment director at a Boston 
school "It's overpriced and very illiquid I ’m afraid someone may get 
burned. And I don't leant it to be me.”

A T T E M P T S  B Y  1C STATES to h e lp  u rb an  p o o r tenants by passing 
law s  patte rned  a fte r  a mode! sta tu te  have been la rg e ly  iie .ffee ­

’ s the conclusion o f a study by  two a tto rn e y s  w ith the Am erican 
F ounda tion . _  —
The^ s ta te d a \v s  a re  va ria tion s  o f the U n ifo rm  R es id en tia l Land lo rd  

and Tenant A ct o f 1?72. a m ode l law  that b a s ic a lly  re q u ire s  land lo rd s to 
com p ly  w ith housing codes. " I t  has been touted as a  w ay  to m ain tain , i f  
i.ot upg rade , the qu a lity  u  h ou s in g ," says Sam uel J a n  B ra k e l , who studied 
the O regon v e rs ion  o f the law  in P o r t !a n - . Ib s  c o lle a g u e , D ona ld  Mcln- 
ty re , looked  a t C leve land .

The two m en found that w h ile  m idd le -c la ss  re n te rs  took advantage 
o f the le g is la t io n , the p oo r d idn ’ t "P u tt in g  die bu rden  on p oo r tenants to 
a sse rt th e ir  rig h ts doesn ’ t change m uch ,"  .Mr. B ra k e ] sa y s . Judges don’ t 
he lp  e ith e r , he adds. " I t ’ s a question o f tim e  and the im poss ib ility  of 
m ak in g  a  m . .jo r case out o f each one o f th e se ."  M r . B ra k e l says.

M r . M  In ty re  be lieves that governm ent agenc ies w ith  au thority  to 
'"'spond to com p la in ts and to le v y  fines a re  b e tte r rem ed ie s . He says 
bu ild ing  in spec to rs a lso  cou ld  be im p a rt ia l e xp e rts  in c ou rt. "A s  it is 
n ow ,"  he s a y s , " i t ’ s the la n d lo rd 's  word aga inst the ten an t ’s . "

Another expert thinks the Brahl-Mclntyre study omits an im­
portant point. John McCabe, legislative director far lh< Motional Con­
ference of Commissioners on I’nifom Stale /.aus, a prii itc, - fate- 
supported group that drafts model laws, - ays: "V - . just <; b  .'v;
there, has curbed some had practice- e; -. L a . ,
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STATE LEGISLATIVE COUNCIL 
Legal Services Division

Memorandum of Law

RE: Limitation on raising of rent, contrary to provisions 
of written lease.

The quer ... on of whether a landlord can raise the rent of 
a tenant contrary to the provisions of a written lease 
revolves around whether a lease between a landlord and 
tenant is of such a binding nature between the parties that 
the raising of the rent during the term of the lease would 
violate its ter's.

In Phillips . M a x e y , 195 Okl. 418, 158 P.2d 344 (1945), 
the Oklahoma Sup sme Court considered a case in which the 
tenant ur.ilateralxy attempted to cancel a written lease 
agreement by notifying the landlord that the premises were 
being surrendered as of a certain d a t e . The court stated 
that :

"A lease in writing constitutes a written contract and 
the lessee cannot surrender or be released from the 
terms without the consent of the lessor and it is 
absolutely essential to the termination of the term that 
both lessor and lessee agree to the surrender."

Since the court has accepted a rental lease as a written 
contract, such lease would then fall under the rule of law 
relating to contracts.

Section 1 of Title 15 of the Oklahoma Statutes defines 
the term contract as follows: "A contract is an agreement
to do or not to do a certain thing".

As a lease is of a binding contractual nature, it then 
becomes imperative to see if such contractual obligations 
continue to exist as to a new ovner of property upon the 
sale of such property by the previous owner.



Section 12 of Title 41 of the Oklahoma Statutes which 
follows provides some insight in this regard:

"A conveyance of real estate, or of any interest 
therein, by landlord, shall be valid without the 
attornment of the tenant; but the payment of rent by the 
tenant to the grantor, at any time before notice of 
sale, given to said tenant, shall be good against the 
grantee."

The Oklahoma Supreme Court has reached the following 
decisions in interpreting this statute. In Whitham v. 
Ltfhmer, 22 Okl. 627, 98 P. 351 (1908), in a decision that 
involved cicumstances wherein a landlord had given three 
different leases on the same parcel of land and the land had 
subsequently been sold, the court in quoting from a similar 
Nebraska case stated:

'When a tenant is in the actual possession of real 
estate at the time it is sold by the landlord, the 
purchaser is chargeable with notice of the rights of the 
tenant."

And, in Sevy v. Stew a rt , 31 Okl. 589, 122 P. 544 (1912), 
which involves a case wherein a tenant had leased a certain 
building and first, prior to the sale of the building by the 
landlord to another person, the tenant vacated the premises 
and another person entered as a subtenant and thereby became 
a tenant at will and refused to pay the rents owed to the 
new landlord, the court decided that:

"The tenants of a certain grantor, as a matter of
law, by implication, as a general rule become the
tenants of his grancee."

Thus, the court has ruled that even in such a situation 
whereby there is not a written lease, the court has decided 
that the tenant becomes the tenant of the grantee and owes 
the grantee the proper r e n t s .

In conclusion, it would seem under present Oklahoma 
statutory and case law that a lease is a binding contract 
between a landlord and his tenant and the contractual 
obligation of the landlord to the tenant continues to flow
to a new landlord upon the purchase of the land by another
person.

LR-78-250 REG:bh 9/15/78
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T O :

F R O M : George H u m p h r e y s

S U B J E C T :  Rent Control

This m e m o r a n d u m  is pursuant to your request for information regard­
ing rent control legislation. Following is a brief history of rent con­
trol legislation in the United States, a s u m m a r y  of some of the major 
issues that might be considered in preparing rent control legislation 
and a survey of the current status of rent control.

History of Rent Control in the United States

Rent control legislation was first used in the United States during 
"emergency" periods in order to solve severe housing problems 
during the two world wars. According to Kathryn Lori Patrick, 
in "Rent Control: A  Practical Guide for Tenant Organizations"
which was published in the San Diego L a w  Review in A u g u s t  1978 
(a valuable source for the m e m o r a n d u m  which is enclosed), "the ' 
states and cities adopting rent controls considered them temporary 
emergency measures that would be unconstitutional in other circum­
stances.'* • In fact, the United States S u p reme Court's 1921 decision 
in favor of rent control in Block v. Hirsh (256 U.S. 135, 1921) 
reasoned that " 'the regulation is put and justified only as a tempo­
rary measure.... A  limit in time, to tide over a passing trouble, 
well m a y  justify a law that could not be upheld as a permanent 
change (Patrick, p. 1189).' " According to Patrick, most early 
rent control ordinances and legislation were drafted in light of 
the Block standard so that emergency or "boilerplate" provisions 
were attached.

T h e  courts' view regarding rent control legislation has changed, 
according to Patrick, since the U. S. S u p r e m e  Court's 1934 ruling 
in Nebbia v. N e w  York (291 U.S. 502, 1934) which "generally... 
upheld price control legislation regardless of whether an emergency
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existed or whether the business was one affected with a public in­
terest (Patrick, p. 1190). Courts generally view rent control leg­
islation as within the scope of legislative jurisdiction, but some courts 
still appear to require some legislative statement of emergency (see 
Patrick's article for & full discussion of this issue).

During the past decade, the support from rent control has come from 
middle class citizens faced with rising housing costs a n d  inflation w h o  
have been forced into tenant status. In m a n y  areas of the country, 
the housing industry has been unable to accommodate the increased 
demands for tenant dwellings allowing some landlords the opportunity 
to drive rents upward.

Issues in Rent Control Provisions

T h e  Patrick article cited above provides an excellent framework in 
abstracting the key elements that might be included in a rent control . 
bill. Included are the following concepts:

1. T h e  |;boilerplate" or emergency statement might be included in 
order to ensure, that the courts will uphold the legislation and to re­
late the legislation to a legitimate legislative policy or finding.

2. T h e  fair return on investment principle should be adhered to in 
preparing rent control legislation. According to Patrick, the courts 
■vill invalidate rent control provisions which are confiscatory or which 
do not allow adjustments within a reasonable period of time. Moreover, 
as a matter of policy it seems prudent to draft legisaltion that would 
not prevent landlords from providing improvements. Therefore, Pat­
rick recommends that rent controls should include mechanisms b y  which 
landlords can raise rents as they improve the property.

3. Mandatory rent adjustment mechanisms, fixed to the consumer 
price index or according to a predetermined annual percentage in­
crease, is suggested b y  Patrick. This is consistent with the just- 
and-reasonable-return doctrine.

4. Legislation should consider whether control should be exercised 
b y  the state .. municipalities. In fact, several states have m a n y  
municipalities which have enacted re,r:t control ordinances. According 
to the National Rental Housing Council, there is a voluntary landlord- 
tenant committee in N o r m a n  which is considering a city rent control 
ordinance.

5. Exclusions of some tenant dwellings might be provided in legis­
lation. Patrick suggests that n e w  tenant dwelling units might be e x­
cluded from rent control.
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6. Commissions could be included in rent control legislation with 
authority to hear protests from landlords and tenants on a case-by- 
case basis. S o m e  provision for funding of such commissions might 
also be included in rent control legislation.

7. Enforcement provisions, including penalties for violators, could 
be included in rent control legislation. If commissions to hear pro­
tests are included, the commission could b e  empow e r e d  with the 
authority t< pursue enforcement remedies provided that procedures 
are included to insure that due process a n d  fair hearings are pro­
vided.

Current Status of Rent Control Legislation

Rent control legislation, at both the state and municipal levels, has 
been actively pursued in recent years. However, according to a 
survey published b y  the National Rental Housing Council on the 
spread of rent control, the n u m b e r  of states which ha v e  passed rent 
control laws is few. T h e  e n ^ o s e d  survey is current as >x M a y  15 
1980 so that some states which have rent control legislation penaing 
might pass rent controls.

Alaska, the District of Columbia, Florida and Maine currently have 
state rent control laws. Alaska passed an emergency rent control 
law in 1974 to allow municipalities to control rents during the con­
struction of the Alaskan pipeline. T h e  District of Columbia has had 
rent controls establishing a m a x i m u m  percentage increase on tenant 
dwellings since 1973. Moreover, the District of Columbia has estab­
lished a nine-member Housing Rent Commission appointed b y  the 
Commissioner of the District of Columbia with four m e m h e r s  represent­
ing the interests of landlords and four m e m b e r s  representing the in­
terests of tenants. T h e  Florida statutes prohibit rent control unless 
a housing- emergency exists and then excludes "luxury apartments" 
above $250 per month. Maine has vague language which prohibits 
profiteering in rents a n d  establishes a $1,000 fine for landlords w h o  
d e m a n d  "an unreasonable or unjust rent or charge" based u p o n  a 
fair return on the market value. Other states in which rent control 
legislation is either pending or has been defeated are: Ari2ona,
Colorado, Connecticut (legislation restricting increases in rent to 
elderly citizens to the cost of living was defeated in 1979), Hawaii, 
Idaho, Illinois (a bill authorizing cities with a population exceeding 
500,000 to establish Fair Rent Commissions died in committee during 
the 1979 session), Maryland, Massachusetts.. N e w  Jersey, Pennsyl­
vania, Vermont and Washington. California, N e w  Jersey a n d  N e w  
York represent states where rent controls have been widely used by  
passage of municipal controls.

This m e m o r a n d u m  should indicate that there is currently considerable 
effort to control increases on rental property. Should you have any



additional questions, please advise or contact the National Rental 
Housing- Authority, 1800 M  Street, N.W., Suite 285-N, Washington 
r>. C. 20036, (202) 659-3381.

G G H / p

Attachments

*This m e m o r a n d u m  is not to be construed as a m e m o r a n d u m  of law
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ILLINOIS ANTI—DISCRIMINATION LAWS

S u m m a r y

T h e  ”1 4th A m e n d m e n t  to the U.S. C o n s t i t u t i o n  p r o­
h i b i t e d  states f r o m  d e n y i n g  due. p r o c e s s  or equ al p r o­
t e c t i o n  of the law to a n y  persot. In a d d i t i o n  to this 
f e d e r a l  c o n s t i t u t i o n a l  g u a r a n t e e  a n d  s u c h  federal, 
l e g i s l a t i o n  as the C i v i l  R i g h t s  A c t  of 1964, I l l i n o i s  
has a n u m b e r  of s t a t u t e s  tha t a d d r e s s  v a r i o u s  a s p e c t s  
o f  d i s c r i m i n a t i o n .  The I l l i n o i s  C o n s t i t u t i o n ,  the 
I l l i n o i s  Fair E m p l o y m e n t  P r a c t i c e s  Act, the I l l i n o i s  
E q u a l  E m p l o y m e n t  O p p o r t u n i t y  Act, and o t h e r s  p r o h i b i t  
emplo y e r s ,  e m p l o y m e n t  agencies, and labor o r g a n i z a t i o n s  
from u s i n g  age, sex, p h y s i c a l  or m e n t a l  h a n d i c a p  
u n r e l a t e d  to a b i l i t y ,  race, color, religion, n a t i o n a l  
o r i g i n  or a n c e s t r y  as m o t i v e s  for hiring, firing, p r o­
moting,  demoting, o r  i m p o s i n g  w a g e  d i f f e r e n c e s  in the 
terms and c o n d i t i o n s  of empl o y m e n t .  A  v a r i e t y  of 
p r o c e d u r e s ,  from c o n f e r e n c e  and c o n c i l i a t i o n  to 
j u d i c i a l  action, a r e  p r o v i d e d  for i n d i v i d u a l s  in 
e m p l o y m e n t  d i s c r i m i n a t i o n  disputes .

T h e  I l l i n o i s  C o n s t i t u t i o n  a n d  a n u m b e r  of s t a t u t e s  
a l s o  p r o h i b i t  d i s c r i m i n a t i o n  in o t h e r  areas. The 
C o n s t i t u t i o n  p r o h i b i t s  d i s c r i m i n a t i o n  in h o u s i n g  and 
the s t a t u t e s  p r o h i b i t  s u c h  a c t i v i t i e s  as b l o c k b u s t i n g  
a n d  r e f u s a l  to r e n t  to f a m i l i e s  w i t h  c h i l d r e n  u n d e r  
the age of 14. T h e  F a i r n e s s  in L e n d i n g  Act p r o t e c t s  
c e r t a i n  i n d i v i d u a l s  f r o m  d i s c r i m i n a t o r y  p r a c t i c e s  by 
f i n a n c i a l  i n s t i t u t i o n s ,  and the p u b l i c  a c c o m m o d a t i o n  
laws p r o v i d e  t h a t  n o  p e r s o n  m a y  be d e n i e d  a c c e s s  to 
p u b l i c  a c c o m m o d a t i o n s  b e c a u s e  of race, religion, 
color, n a t i o n a l  a n c e s t r y ,  or p h y s i c a l  or m e n t a l  
handicap. D i s c r i m i n a t i o n  in i n s u r a n c e  and e d u c a t i o n  
are a l s o  prohib i t e d .

Q y J / i c / O

A n i t a  W i l l i a m s  
S t a f f  A t t o r n e y

A W : b g



T h e  I l l i n o i s  C o n s t i t u t i o n  p r o v i d e s  t h a t  all p e r s o n s  shall be 
f r e e  f r o m  d i s c r i m i n a t i o n  on the b a s i s  of race, color, creed, 
n a t i o n a l  a n c e s t r y ,  s e x 35 or p h y s i c a l  or m e n t a l  h a n d i c a p 36 in the 
sale o r  r e n t a l  o f  real property.

T h e  M u n i c i p a l  C o d e  of 1 9 6 1 3 ^

T h e  c o r p o r a t e  a u t h o r i t i e s  o f  a n y  m u n i c i p a l i t y  m a y  e n a c t  
o r d i n a n c e s :

p r e s c r i b i n g  fair h o u s i n g  practices;

d e f i n i n g  u n f a i r  h o u s i n g  practices;

e s t a b l i s h i n g  F a i r  H o u s i n g  or H u m a n  R e l a t i o n s  C o m m i s s i o n s  
and s t a n d a r d s  for the o p e r a t i o n  of s u c h  C o m mission s;

p r o h i b i t i n g  d i s c r i m i n a t i o n  b ased on race, color, r e l i­
gion, sex, creed, ancestry, n a t i o n a l  o r i g i n  or p h y s i c a l  
or m e n t a l  h a n d i c a p  in the listfng, sale, a ssig nment, 
e x c h a n g e ,  transfer, lease, r ental or f i n a n c i n g  of real 
p r o p e r t y  for the p u r p o s e  o f  r e s i d e n t i a l  occ up a n c y ;  and

—  p r e s c r i b i n g  p e n a l t i e s  for the v i o l a t i o n  of such ordi na n c e s .

In a d d i t i o n ,  the c o r p o r a t e  a u t h o r i t i e s  o f  a n y  m u n i c i p a l i t y  
m a y  p e r f o r m  s u c h  acts and p r o m u l g a t e  such r e g u l a t i o n s  as are 
n e c e s s a r y  and p r o p e r  for the p r o m o t i o n  of h a r m o n i o u s  r e l a t i o n s  
b e t w e e n  r a c i a l  a n d  e t h n i c  g r o u p s  w i t h i n  the m u n i c i p a l i t y ,  i n­
c l u d i n g  b u t  n o t  l i m i t e d  to, the p r o m o t i o n  and d e v e l o p m e n t  of 
p u b l i c  e d u c a t i o n  and i n f o r m a t i o n  p r o g r a m s  e m p h a s i z i n g  the c o n­
tr i b u t i o n  of s u c h  g r o u p s  to the h i s t o r i c a l  and c u l t u r a l  d e v e l o p­
m e n t  of the c o m m u n i t y  and the nation, e s t a b l i s h i n g  v o c a t i o n a l  
g u i d a n c e  and e m p l o y m e n t  p r o g r a m s  to a s s i s t  m e m b e r s  of m i n o r i t y  
r a c i a l  a n d  e t h n i c  groups, e s t a b l i s h m e n t  of p r o g r a m s  to a i d  in 
l o c a t i n g  h o u s i n g  for s u c h  m i n o r i t y  groups, and a s s i s t i n g  in the 
a d j u s t m e n t  of. s u c h  p e r s o n s  to l i v i n g  in u r b a n  e n v i r o n m e n t s .

R e f u s a l  to L e a se to F a m i l i e s  w i t h C h i l d r e n 36

I l l i n o i s  law p r o h i b i t s  t h o s e  w h o  own a p a r t m e n t s  a n d  their 
a g e n t s  f r o m  r e f u s i n g  to lease h o u s i n g  a c c o m m o d a t i o n s  to f a m il ies 
w i t h  c h i l d r e n  u n d e r  the age of 14. A n y  p e r s o n  w h o  fails to 
c o m p l y  w i t h  t h i s  A c t  is g u i l t y  of a p e t t y  o f f e n s e  and m a y  be 
f i n e d  f r o m  $50 to $100 for each s u c h  offense.



—  s o l i c i t  f o r  s a l e ,  lease, l i s t i n g  o r  p u r c h a s e  o f  a n y  
r e s i d e n t i a l  p r o p e r t y  o n  t h e  g r o u n d s  o f  l o s s  o f  v a l u e  
d u e  t o  p r e s e n t  o r  p r o s p e c t i v e  e n t r y  i n t o  t h e  v i c i n i t y  
of t h e  p r o p e r t y  i n v o l v e d  o f  a n y  p e r s o n  o f  a n y  p a r t i c u l a r  
race, c o l o r ,  r e l i g i o n ,  n a t i o n a l  o r i g i n ,  a n c e s t r y ,  h a n d i­
c a p  o r  sex;

d i s t r i b u t e  o r  c a u s e  to b e  d i s t r i b u t e d ,  w r i t t e n  m a t e r i a l  
o r  s t a t e m e n t s  d e s i g n e d  to i n d u c e  a n y  o w n e r  c f  r e s i d e n­
ti a l  r e a l  e s t a t e  to s e l l  o r  l e a s e  h i s  p r o p e r t y  b e c a u s e  
o f  a n y  p r e s e n t  o r  p r o s p e c t i v e  c h a n g e s  in t h e  r ace, 
c o l o r ,  r e l i g i o n  o r  n a t i o n a l  o r i g i n  o r  a n c e s t r y ,  o f  r e s i­
d e n t s  in t h e  v i c i n i t y  o f  t h e  p r o p e r t y  i n v o l v e d ;

i n t e n t i o n a l l y  c r e a t e  a l a r m  a m o n g  r e s i d e n t s  o f  a n y  c o m­
m u n i t y  b y  t r a n s m i t t i n g  in a n y  m a n n e r ,  i n c l u d i n g  a 
t e l e p h o n e  c a l l  w h e t h e r  or n o t  c o n v e r s a t i o n  t h e r e b y  
e n s u e s ,  w i t h  a d e s i g n  to i n d u c e  a n y  o w n e r  o f  r e s i d e n t i a l  
r e a l  e s t a t e  to  sell, o r  l e a s e  h i s  p r o p e r t y  b e c a u s e  o f  a n y  
p r e s e n t  o r  p r o s p e c t i v e  e n t r y  i n t o  t h e  v i c i n i t y  c f  the 
p r o p e r t y  i n v o l v e d  o f  a n y  p e r s o n  o f  a p a r t i c u l a r  race, 
c o l o r ,  r e l i g i o n ,  n a t i o n a l  o r i g i n ,  a n c e s t r y ,  h a n d i c a p  or 
sex; a n d

s o l i c i t  a n y  o w n e r  o f  r e s i d e n t i a l  p r o p e r t y  to s e l l  or list 
s u c h  r e s i d e n t i a l  p r o p e r t y  at a n y  t i m e  a f t e r  t h e  p e r s o n  or 
c o r p o r a t i o n  h a s  n o t i c e  t h a t  t h e  o w n e r  d o e s  n o t  d e s i r e  to 
s e l l  s u c h  r e s i d e n t i a l  p r o p e r t y  or d o e s  n o t  d e s i r e  to be 
s o l i c i t e d  to  s e l l  o r  l i s t  f o r  s a l e  t h e  r e s i d e n t i a l  
p r o p e r t y .

T h e  R e a 3, E s t a t e  B r o k  ^rs a n d  S a l e s m e n  L i c e n s e A c t 40

T h e  D e p a r t m e n t  of  R e g i s t r a t i o n  a n d  E d u c a t i o n  m a y  r e f u s e  to 
is s u e ,  suspend' o r  r e v o k e  a r e a l  e s t a t e  b r o k e r ' s  o r  s a l e s m a n ' s  
l i c e n s e  f o r  a n y  o n e  o r  a n y  c o m b i n a t i o n  o f  the f o l l o w i n g  c a u s e s :

s o l i c i t i n g  f o r  sale, lease, l i s t i n g  o r  p u r c h a s e  o f  any 
, r e s i d e n t i a l  r e a l  e s t a t e  d u e  to p r e s e n t  o r  p r o s p e c t i v e

e n t r y  i n t o  t h e  v i c i n i t y  o f  t h e  p r o p e r t y  o f  p e r s o n s  of 
a p a r t i c u l a r  race, color, r e l i g i o n ,  sex, c r e e d ,  
p h y s i c a l  o r  m e n t a l  h a n d i c a p  o r  n a t i o n a l  o r i g i n ;

d i s t r i b u t i n g  a n y  w r i t t e n  m a t e r i a l  o r  m a k i n g  a n y  o r a l  
s t a t e m e n t  d e s i g n e d  to i n d u c e  a n y  o w n e r  o f  r e a l  e s t a t e  
to s e l l  o r  l e a s e  b e c a u s e  o f  a n y  p r e s e n t  o r  p r o s p e c t i v e  
c h a n g e s  in t h e  race, co l o r ,  r e l i g i o n ,  sex, c r e e d ,  
p h y s i c a l  o r  m e r a a l  h a n d i c a p  o r  n a t i o n a l  o r i g i n  o f  
p e r s o n s  o n  a n y  g i v e n  s t r eet, bl o c k ,  n e i g h b o r h o o d  o r  
c o m m u n i t y ;



I . ”

—  intentionally creating any alarm or fear among the 
residents of a community by transmitting in any manner, 
including telephone, any warnings or threats or other 
communications designed to induce owners to sell or 
lease real estate because of any present or prospective 
entry into the community of persons of a particular 
race, color, religion-, sex, creed, physical or mental 
handicap or national origin;

entering into a listing agreement which prohibits the 
sale or rental of real estate to any person because 
o'..' race, color, religion, sex, creed, physical or 
mental handicap or national origin;

acting or undertaking to act as a real estate, broker or 
real estate salesman with respect to any property the 
disposition of which is prohibited to any person be- 
.cause of race, color, religion, sex, creed, physical or 
mental handicap or national origin;

making any misrepresentations concerning the race, 
color, religion, sex, creed, physical or mental ha, Jicap 
or national origin of the persons in a locality or m y  
part thereof for the purpose of inducing or discouraging 
a listing for sale or rental or the sale or rental of 
any real estate;

refusing to sell or rent real estate because of race, 
color, religion, sex, creed, physical or mental handicap 
or national origin;

refusing to shew listings or real estate because of 
race, color, religion, sex, creed, physical or mental 
handicap or national origin of any prospective pur­
chaser, lessee or tenant, or because of the race, color, 
religion, sex, creed, physical or mental handicap or 
national origin of the residents in the area in which 
the property is located;

—  volunteering information on the race, color, religion, 
sex, creed, physical or mental handicap or national 
origin of the residents of the community;

publishing or circulating any written materials or oral 
statements or announcing a policy or using any form of 
application for the purchase, lease, rental or financing 
of real estate, or making any record or inquiry in con­
nection with the prospective purchase, rental or lease 
of real estate which express any limitation or dis­
crimination because of race, color, religion, sex, creed, 
physical or mental handicap, or national origin; or



m a k i n g  d i f f e r e n t i a l  t r e a t m e n t  a g a i n s t  a n y  p e r s o n  to hi  
d e t r i m e n t  becausse o f  r a c e ,  c o l o r ,  r e l i g i o n ,  sex, c r e e d ,  
p h y s i c a l  o r  m e n t a l  h a n d i c a p  o r  n a t i o n a l  o r i g i n .

B l i g h t e d  A r e a  R e d e v e l o p m e n t  A c t '*1

N o  d e e d  o r  l e a s e  m a d e  b y  t h e  L a n d  C l e a r a n c e  C o m m i s s i o n  o r  
a n y  s u b s e q u e n t  o w n e r  m a y  c o n t a i n  a  c o v e n a n t  r u n n i n g  w i t h  t h e  l a n d  
o r  o t h e r  p r o v i s i o n s  p r o h i b i t i n g  t h e  o c c u p a n c y  o f  t h e  p r e m i s e s  b y  
a n y  p e r s o n  b e c a u s e  o f  r ace, c r e e d ,  c o l o r ,  r e l i g i o n ,  h a n d i c a p ,  
n a t i o n a l  o r i g i n  or  sex.

U r b a n  C o m m u n i t y  C o n s e r v a t i o n  A c t 42

S a m e  a s  che B l i g h t e d  A r e a  R e d e v e l o p m e n t  Act. T h e  A c t  p r o­
h i b i t s  r e s t r i c t i v e  c o v e n a n t s .

T h e  H o u s i n g  A u t h o r i t i e s  A c t ^ 2

S a m e  a s  the B l i g h t e d  A r e a  R e d e v e l o p m e n t  Act. T h e  A c t  p r o­
h i b i t s  r e s t r i c t i v e  covenants,.

I l l i n o i s  H o u s i n g  D e v e l o p m e n t  A u t h o r i t y  A c t ^^

Tl. > I l l i n o i s  H o u s i n g  D e v e l o p m e n t  A u t h o r i t y  is r e q u i r e d  to 
m a k e  a l l  h o u s i n g  f i n a n c e d  o r  o t h e r w i s e  a s s i s t e d  u n d e r  t h i s  A c t  
o p e n  to a l l  p e r s o n s  r e g a r d l e s s  o r  r a c e ,  n a t i o n a l  o r i g i n ,  
r e l i g i o n ,  c r ^ e d ,  color,, h a n d i c a p  o r  sex, a n d  to r e q u i r e  t h a t  
c o n t r a c t o r s  a n d  s u b c o n t r a c t o r s  e n g a g e d  in t h e  c o n s t r u c t i o n  o r  
r e h a b i l i t a t i o n  of s u c h  h o u s i n g  p r o v i d e  e q u a l  o p p o r t u n i t y  f o r  
e m p l o y m e n t  w i t h o u t  d i s c r i m i n a t i o n  a s  t o  r a c e ,  n a t i o n a l  o r i g i n ,  
r e l i g i o n ,  c r e e d ,  c o l o r  o r  sex.

N e i g h b o r h o o d  R e d e v e l o p m e n t  C o r p o r a t i o n A c t 45

N o  N e i g h b o r h o o d  R e d e v e l o p m e n t  C o r p o r a t i o n  m a y  r e f u s e  to 
s e l l  s h a r e s ,  e i t h e r  c o m m o n  o r  p r e f e r r e d ,  o r  s e c u r i t i e s  to a n y  
p e r s o n  on a c c o u n t  o f  r a c e ,  c lor, c r e e d  o r  n a t i o n a l  o r i g i n .

I l l i n o i s  P u b l i c  A c c o m m o d a t i o n  Law_s

V i o l a t i o n  o f  C i v i l  R i g h t s 4 6

A  p e r s o n  c o m m i t s  a v i o l a t i o n  o f  c i v i l  r i g h t s  when:
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O R D I N A N C E  NO.
O R D I N A N C E  O F  T H E  C O U N C I L  O F  T H E  C I T Y  O F  P A L O  A L T O  
A D D I N G  C H A P T E R  9 , 7 0  T O  T H E  P A L O  A L T O  M U N I C I P A L  C O D E  
P R O H I B I T I N G  D I S C R I M I N A T I O N  A G A I N S T  F A M I L I E S  W I T H  
M I N O R  C H I L D R E N  IN T H E  R E N T A L  O R  L E A S I N G  O F  C E R T A I N  

R E S I D E N T I A L  P R O P E R T Y

T h e  C o u n c i l  o f  t h e  C i t y  o f  P a l o  A l t o  d o e s  O R D A I N  a s  follows:

S E C T I O N  1 . C h a p t e r  9 . 7 0  is h e r e b y  a d d e d  t o  the P a l o  A l t o  
M u n i c i p a l  C o d e  t o  r e a d  as follo w s :

■Chapter 9.70

D i s c r i m i n a t i o n  A g a i n s t  Families W i t h  
M i n o r  C h i l d r e n  In B o u s i n g

Sections:
9 . 7 0 . 0 1 0  F i n d i n g s  and purpose.
9 . 7 0 . 0 2 0  D e f i n i t i o n s .
9 . 7 0 . 0 3 0  P r o h i b i t e d  a c t i v i t i e s .
9 . 7 0 . 0 4 0  E x e m p t i o n s .
9 . 7 0 . 0 5 0  R e q u i r e m e n t s  of f i n a n c i a l  o b l i g a t i o n s  

n ot p r o h i b i t e d .
9 . 7 0 . 0 6 0  P e n a l t i e s / r e m e d i e s .

9.70.010 F i n dings and purpose. T h e  C i t y  
C o u n c i l  f i n d s  and d e c l a r e s  that:

(a) A r b i t r a r y  d i s c r i m i n a t i o n  a g a i n s t  p e r s o n s  
w i t h  m i n o r  c h i l d r e n  e x i s t s  in t h e  C i t y  o f  P a l o  
A lt o .

(b) T h e  e x i s t e n c e  of s u c h  d i s c r i m i n a t i o n  
p o s e s  a s u b s t a n t i a l  t h r e a t  t o  the p u b l i c  h e a l t h  and 
w e l f a r e  o f  a l a r g e  s e g m e n t  of the c o m m u n i t y ,  n a m e­
ly, f a m i l i e s  w i t h  c h i l d r e n .

(c) T h e  o v e r a l l  e f f e c t  o f  s u c h  d i s c r i m i n a t i o n  
is t o  e n c o u r a g e  t h e  f l i g h t  o f  f a m i l i e s  f r o m  the 
C i t y  of P a l o  Alt o ,  r e s u l t i n g  in t h e  d e c l i n e  of 
s t a b l e ,  i n t e r g e n e r a t i o n a l  n e i g h b o r h o o d s ,  t h e  c l o­
s u r e  o f  s c h o o l s ,  a n d  t h e  r e d u c t i o n  o f  B o c i a l  a n d  
r e c r e a t i o n a l  s e r v i c e s  for c h i l d r e n  a n d  t h e i r  
f a m i l i e s .

(d) S u c h  d i s c r i m i n a t i o n  c u t s  a c r o s s  all 
ra c i a l ,  e t h n i c ,  a n d  e c o n o m i c  lines, b u t  f a l l s  m o s t  
h e a v i l y  o n  m i n o r i t y  and s i n g l e - p a r e n t  f a m i l i e s  w i t h  
c h i l d r e n .

(e) It i B  c o n s i s t e n t  w i t h  the H o u s i n g  E l e m e n t  
o f  th e G e n e r a l  P l a n  to p r o m o t e  and e n s u r e  o p e n  and 
f r e e  c h o i c e  o f  h o u s i n g  w i t h o u t  d i s c r i m i n a t i o n  on 
t h e  b a s i s  o f  a g e  o r  f a m i l y  c o m p o s i t i o n .

(f) B e c a u s e  h o u s i n g  is a f u n d a m e n t a l  n e c e s­
s i t y  o f  life, it is a g a i n s t  the p u b l i c  p o l i c y  of 
t h e  C i t y  o f  P a l o  A l t o  t o  d i s c r i m i n a t e  in r e n t a l  
h o u s i n g  a g a i n s t  p e r s o n s  b a s e d  u p o n  t h e i r  age, 
p a r e n t h o o d ,  p r e g n a n c y ,  o r  the p o t e n t i a l  o r  a c t u a l  
t e n a n c y  o f  a m i n o r  chil d.

9 . 7 0 . 0 2 0  D e f i n i t i o n s .  For the p u r p o s e s  
o f  t h i s  c h a p t e r ,  c e r t a i n  ter m s  are d p f i n e d  as f o l­
lows:



y e a r s  o r  .".ge o r  o l d e r .

(b) " H o u s i n g  a c c o m m o d a t i o n s "  s h a l l  m e a n  a n y  
r e s i d e n t i a l  r e n t a l  u n i t  c o n s i s t i n g  o f  o n e  o r  m o r e  
r o o m s  i n  w h i c h  c o o k i n g  f a c i l i t i e s  a r e  a v a i l a b l e .

(c ) " M i n o r  c h i l d "  s h a l l  m e a n  a n y  n a t u r a l  
p e r s o n  u n d e r  t h e  a g e  of 18 years.

(d) " P e r s o n "  s h a l l  m e a n  a n y  i n d i v i d u a l ,  f i r m ,  
p a r t n e r s h i p ,  j o i n t  v e n t u r e ,  a s s o c i a t i o n ,  c o r p o r a ­

t i o n ,  e s t a t e ,  o r  t r u s t .

9 . 7 0 . 0 3 0  P r o h i b i t e d  a c t i v i t i e s .  It shall 
b e  u n l a w f u l  for a n y  p e r s o n  h a v i n g  a h o u s i n g  a c c o m­
m o d a t i o n  f o r  ren t  o r  lease, o r  any a u t h o r i z e d  a g e n t  
o r  e m p l o y e e  of s u c h  p e r s o n ,  to d o  o r  a t t e m p t  t o  do 
a n y  of  the f o l l o w i n g :

(a) R e f u s e  t o  r e n t  o r  lea s e  a h o u s i n g  a c c o m­
m o d a t i o n ,  r e f u s e  t o  n e g o t i a t e  for t h e  r e n t a l  or 
l e a s e  of a h o u s i n g  a c c o m m o d a t i o n ,  o r  o t h e r w i s e  d e n y  
t o  o r  w i t h h o l d  f r o m  a n y  p e r s o n  o r  p e r s o n s ,  a h o u s­
ing a c c o m m o d a t i o n  o n  the b a s i s  o f  age, p a r e n t h o o d ,  
p r e g n a n c y ,  o r  t h e  p o t e n t i a l  o r  a c t u a l  t e n a n c y  o f  a 

m i n o r  child.

(b) D i s c r i m i n a t e  a g a i n s t  any p e r s o n  in the 
t e r m s ,  c o n d i t i o n s ,  o r  p r i v i l e g e s  of t h e  r e n t a l  or 
l e a s e  of a h o u s i n g  a c c o m m o d a t i o n ,  o r  in the p r o v i­
s i o n  of s e r v i c e s ,  f a c i l i t i e s  or b e n e f i t s ,  in c o n­
n e c t i o n  t h e r e w i t h ,  o n  the b a s i s  o f  age, p a r e n t h o o d ,  
p r e g n a n c y ,  o r  the p o t e n t i a l  or a c t u a l  t e n a n c y  of a 
m i n o r  child. H o w e v e r ,  n o t h i n g  h e r e i n  s h a l l  p r e­
c l u d e  any p e r s o n  f r o m  i m p o s i n g  r e a s o n a b l e  r e s t r i c­
t i o n s  o n  t h e  u s e  of c o m m o n  areas, f a c i l i t i e s ,  and 
s e r v i c e s  w h i c h  are n e c e s s a r y  to p r o t e c t  the h e a l t h  
a n d  s a f e t y  of a tenant.

(c) R e p r e s e n t  t o  any p e r s o n  on t h e  b a s i s  of 
age, p a r e n t h o o d ,  o r e g n a n c y ,  or the p o t e n t i a l  or 
a c t u a l  t e n a n c y  o f  a m i n o r  chi l d  t h a t  a h o u s i n g  
a c c o m m o d a t i o n  is not a v a i l a b l e  for i n s p e c t i o n ,  
r e n t a l ,  o r  l e a s e  w h e n  s u c h  h o u s i n g  a c c o m m o d a t i o n  
is, in fact, a v a i l a b l e .

(d) Make, pr i n t ,  o r  p u b l i s h ,  o r  c a u s e  t o  be 
m a d e ,  p r i n t e d ,  o r  p u b l i s h e d  any n otice, s t a t e m e n t ,  
sign, a d v e r t i s e m e n t ,  a p p l i c a t i o n ,  o r  c o n t r a c t  w i t h  
r e g a r d  t o  a h o u s i n g  a c c o m m o d a t i o n  o f f e r e d  by that 
p e r s o n  t hat i n d i c a t e s  any p r e f e r e n c e ,  l i m i t a t i o n ,  
o r  d i s c r i m i n a t i o n  w i t h  r e s p e c t  to age, p a r e n t h o o d ,  
p r e g n a n c y ,  o r  the p o t e n t i a l  o r  a c t u a l  t e n a n c y  of a 
m i n o r  child.

(e) I n c l u d e  in any r e n t a l  a g r e e m e n t  o r  lea s e  
f o r  a h o u s i n g  a c c o m m o d a t i o n ,  a c l a u s e  or c o n d i t i o n  
p r o v i d i n g  tha t  as a c o n d i t i o n  of c o n t i n u e d  t e n ancy, 
t h e  t e n a n t s  s h a l l  r e m a i n  c h i l d l e s s  o r  sha l l  not 
b e a r  c h i l d r e n  o r  o t h e r w i s e  not m a i n t a i n  a h o u s e h o l d  
w i t h  a p e r s o n  of a c e r t a i n  age.

(f) R e f u s e  to ren t  a f t e r  m a k i n g  a b o n a  fide 
o f f e r ,  o r  t o  r e f u s e  to n e g o t i a t e  for t h e  r e n t a l  of, 
o r  o t h e r w i s e  m a k e  u n a v a i l a b l e  or d e n y ,  h o u s i n g  
a c c o m m o d a t i o n s  t o  any p e r s o n  b e c a u s e  o f  the p o t e n­
t i a l  t e n a n c y  of a m i n o r  c h i l d  o r  c hi ld r e n .
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(g) L i m i t  o c c u p a n c i e s  to few e r  t h a n  two p e r­
s o n s  p e r  b e d r o o m ,  u n l e s s  tha t  n u m b e r  e x c e e d s  the 
m a x i m u m  a l l o w e d  u n d e r  the s u p e r f i c i a l  f l o o r  s p  .ce 
r e q u i r e m e n t s  o f  the U n i f o r m  H o u s i n g  Cod e .  For 
t h o s e  h o u s i n g  a c c o m m o d a t i o n s  w i t h o u t  a n y  b e d r o o m ,  
n o  p e r s o n  s h a l l  be r e q u i r e d  to rent o r  l e a s e  t o  
m o r e  t h a n  o n e  p e r s o n .  In n o  case s h a l l  s u c h  o c c u­
p a n c y  l i m i t s  a p p l y  t o  a n e w b o r n  i n f a n t  d u r i n g  the 
t e r m  o f  a n y  l e a s e  in e f f e c t  on the d a t e  o f  b i r t h  of 
s u c h  i n f a n t  u n l e s s  t h a t  l i m i t  i m p l e m e n t s  the s u p e r­
f i c i a l  f l o o r  s p a c e  r e q u i r e m e n t s  of t h e  U n i f o r m  
H o u s i n g  Code. A l l  o c c u p a n c i e s  l i m i t a t i o n s  s h a l l  be 
u n i f o r m l y  i m p o s e d  a n d  e i t h e r  c o n s p i c u o u s l y  p o s t e d  
o n  the p r e m i s e s  o r  c o n t a i n e d  in a w r i t t e n  p o l i c y ,  
r u l e s  o r  no t i c e .

(h) E v i c t  o r  o t h e r w i s e  d e m a u d  s u r r e n d e r  o f  a 
h o u s i n g  a c c o m m o d a t i o n  f r o m  any p e r s o n  b e c a u s e  of 
age, p a r e n t h o o d ,  p r e g n a n c y  or p r e s e n c e  o f  a m i n o r  
ch i l d .

(i) C h a r g e  a d d i t i o n a l  rent for p e r s o n s  l i v i n g  
in a h o u s i n g  a c c o m m o d a t i o n  on the b a s i s  o f  age, 
p a r e n t h o o d ,  p r e g n a n c y ,  o r  p r e s e n c e  o f  a m i n o r  
c h i l d .

9 . 7 0 . 0 4 0  E x e m p t i o n s .  N o t h i n g  c o n t a i n e d  in 
t h i s  c h a p t e r  s h a l l  a p p l y  t o  or be c o n s t r u e d :

(a) T o  a f f e c i  a h o u s i n g  p r o j e c t  o r  d e v e l o p­
m e n t  w h e r e  the o w n e r  h a s  p u b l i c a l l y  e s t a b l i s h e d  and 
i m p l e m e n t e d  c p o l i c y  n f  r e n t i n g  e x c l u s i v e l y  to 
s e n i o r  a d u l t s  a n d  t h e i r  spouses . D e v i a n c e  f r o m  or 
a b a n d o n m e n t  of tha t  p o l i c y  shall a u t o m a t i c a l l y  
t e r m i n a t e  t h i s  e x e m p t i o n  a n d  s u b j e c t  t h e  o w n e r  to 
a ll the p r o v i s i o n s  of t his o r dinance.

(b) T o  a f f e c t  any sta t e  l i c e n s e d  n u r s i n g  
hom e ,  c o n v a l e s c e n t  home, or c o m m u n i t y  car e  
f a c i l i t y .

(c) T o  a p p l y  t o  a n y  h o u s i n g  a c c o m m o d a t i o n
o c c u p i e d  by the owner.

(d) T o  a p p l y  to any ho u s i n g  a c c o m m o d a t i o n
o c c u p i e d  by a t e n a n t  w h o  s u b l e a s e s  a n y  p o r t i o n  of 
t h a t  a c c o m m o d a t i o n  to a n o t h e r  tenant.

(e) T o  a f f e c t  any a r e a  or tra c t  o f  land w h e r e  
t w o  o r  m o r e  m o b i l e  h o m e  lots are r e n t e d  o r  l e a s e d  
o r  h e l d  o u t  f o r  ren t  o r  l e a s e  to a c c o m m o d a t e  m o b i l e  
h o m e s  u s e d  for h u m a n  habi t a t i o n .

9 . 7 0 . 0 5 0  R e q u i r e m e n t s  of f i n a n c i a l  o b l i g a­
t i o n s  n o t  p r o h i b i t e d .  T h i s  o r d i n a n c e  shall not 
p r o h i b i t  t he  p e r s o n  h a v i n g  the r i g h t  t o  ren t  or
l e a s e  t h e  p r e m i s e s  f r o m  r e q u i r i n g  t h e  s a m e  rent, 
d e p o s i t s ,  fees or c h a r g e s  of p r o s p e c t i v e  a d u l t  
t e n a n t s  w i t h  m i n o r  c h i l d r e n  as he o r  s h e  may' r e­
q u i r e  of p r o s p e c t i v e  a d u l t  t e n a n t s  w i t h o u t  c h i l­
dre n .  H o w e v e r ,  n o  d i s c r i m i n a t i o n  in the a m o u n t  o r  
m a n n e r  o f  p a y m e n t  o f  s ai d  rent, d e p o s i t s ,  f e e s  or 
c h a r g e s  s h a l l  be p e r m i t t e d .

9 . 7 0 . 0 6 0  P e n a l t i e s / r e m e d i c s .  (a) C r i m i n a l .
V i o l a t i o n s  of t h i s  c h a p t e r  shall c o n s t i t u t e  a/W  

c 7 f&'H________ .

(b) C i v i l .  A n y  p e r s o n  w h o  v i o l a t e s  the
p r o v i s i o n s  of t h i s  c h a p t e r  shall be l i a b l e  t o  e a c h
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p a r t y  i n j u r e d  by s u c h  v i o l a t i o n  f o r  d a m a g e s  opr-try 
$■5061 c o s t s  a n d  r e a s o n a b l e  a t t o r n e y s  fees. In 
a d d i t i o n ,  the c o u r t  m a y  a w a r d  p u n i t i v e  d a m a g e s .

(c) I n j u n c t i v e  r e l i e f .  A n y  p e r s o n  w h o  
c o m m i t s ,  o r  p r o p o s e s  t o  c o mmit,  an a c t i o n  in v i o l a­
t i o n  of  t h i s  c h a p t e r  m a y  be e n j o i n e d  t h e r e f r o m  by 
a n y  c o u r t  of c o m p e t e n t  j u r i s d i c t i o n .

A n y  a c t i o n  fo r i n j u n c t i v e  r e l i e f  u n d e r  thi s  
o r d i n a n c e  m a y  be b r o u g h t  by the c i t y  a t t o r n e y ,  by 
any a g g r i e v e d  p erson, by o t h e r  law e n f o r c e m e n t  
a g e n c i e s ,  by the d i s t r i c t  a t t o r n e y  o r  by any p e r s o n  
o r  e n t i t y  w h i c h  w i l l  f a i r l y  an d i d e q u a t e l y  r e p r e­
se n t  the i n t e r e s t s  of the p r o t e c t e d  class.

S E C T I O N  2 . T h e  C o u n c i l  f i n d s  that n o n e  o f  t h e  p r o v i s i o n s  o f  this 
o r d i n a n c e  w i l l  hav e  ei s i g n i f i c a n t  e n v i r o n m e n t a l  impact.

S E C T I O N  3 . S e v e r a b i l i t y . If a n y  section, s u b s e c t i o n ,  sentence, 
c l a u s e  o r  p h r a s e  of thi s  c h a p t e r  is f o r  any r e a s o n  h e l d  to be i n v a l i d  
o r  u n c o n s t i t u t i o n a l ,  s u c h  d e c i s i o n  s h a l l  not a f f e c t  the v a l i d i t y  of the 
r e m a i n i n g  p o r t i o n s  o f  t h i s  c h a p t e r .  T h e  C o u n c i l  h e r e b y  d e c l a r e s  tha t  
it w o u l d  h a v e  p a s s e d  thi s  c h a p t e r ,  a n d  e a c h  s e c tion, s u b s e c t i o n ,  s e n­
tence, c l a u s e  and p h r a s e  t h e r e o f ,  i r r e s p e c t i v e  of the fact that any one 
o r  m o r e  s e c t i o n s ,  s u b s e c t i o n s ,  s e n t e n c e s ,  c l a u s e s  o r  p h r a s e s  h a d  b e e n  
d e c l a r e d  i n v a l i d  or u n c o n s t i t u t i o n a l .

S E C T I O N  4 . T h i s  o r d i n a n c e  sha l l  b e c o m e  e f f e c t i v e  upo n  the c o m­
m e n c e m e n t  of the t h i r t y - f i r s t  d a y  a f t e r  the d a t e  of its p a s sage.

I N T R O D U C E D :

P A S S E D :

AYES:

NOES:

A B S T E N T I O N S :

ABSENT:

A T T E S T :  A P P R O V E D :

C i t y  C l e r K  M a y o r

A P P R O V E D  AS T O  FORM:

C i t y  A t t o r n e y  

A P P R O V E D :

C i t y  M a n a g e r

D i r e c t o r  o f  S o c i a l  an d  

C o m m u n i t y  S e r v i c e s
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r e f e r e n c e s  to r e s o u r c e s  g r o u p *  w o i k i n g  in the a r e a  cf ciScrih.ihetior. 

i n  h o u s i n g ,

C o n t e n t s :

A r t i c l e s

->
Ft e d e  t ick s o n , " H o u s i n g  D i s c r  i m i n e t i o n :  law
P r o h i b i t i n g  H o u s i n g  Pi scr*-mination on the 1 
of Race, C o l o r ,  or "Nat iOr.al O r i g i r "  (S)SO 
c a r e n t a l  s t a t u s )  ( o u t l i n e  form).

c

a £•s

N o t e » "Housing D i s c r i m i n a t i o n  A g a i n s t  C h ile 
T h e  L & g a l  S t a t u s  of a G r o w i n g  S o c i a l  P r o b i e  

J, ■QiUJ-yJLV 1 . 55= (1977-78). Ah excelle.*. 
o v e r v i e w  anc c a s e  b i b l i o g r a p h y .

1  6

Trtfvalic,-"Suffer the little Children -- St 
ih My Neighborhood: a Constitutional View
Restrictive Housing, JO CHIC STATS 1.1. 295 
(1979) . . ’ ~  ...

r Not
«  r  i .  r-

Adrr i n 1 s t r a t io n / L ? c i  s I a 1 1 :■ n ( i n t e n d e d  as e x a m p l e  s of 

d i f f e r e n t  a p p r o a c h e s  tc the p re cl err, 
for u s e  as a m o d e l )

B e r k e l e y ,  Califorr.is

Los A n g e l e s ,  Cel i f o r n i a

O a k l a n d ,  C a l i f o r n i a  

S a n  F r a n c i s c o ,  Cfcltfornis
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S a n t a  M o n i c a ,  C a l i f o r n i a

Cal, S e n a t e  S i l l  Mo. 440 (1979), d e f e a t e d  in 1980. 

K a n s a s  City, M i s s o u r i

B u f f a l o ,  N e w  Y o r k  ( p a ssed by C i t y  C o u n c i l ,  v e t o e d  
by Mayor)

S e a t t l e ,  W a s h i n g t o n

C a l i f o r n i a  A t t o r n e y  G e n e r a l  O p i n i o n ,  No. SO 75 / 6  
(1975) and §51 of the C a l i f o r n i a  C i v i l  R i g h t E  Act 
(Unruh C i v i l  R i g h t s  Act) p r o v i d e  a b r o a d  y e t  
d e t a i l e d  i n t e r p r e t a t i o n  of d i r c r i m i n a t i o n  la w s  
and e n f o r c e m e n t  in C a l i f o r n i a ,  (See M a r i n a  
P o i n t , L t d . v, W o l f s o n , i n f r a .)

L i t i g a t i o n

M a r i n a  Point, Ltd. v. W o l f s o n , ISO Cal. Rptr.
496 , ____  P. 2d   (Cal. Sup. Ct., 19 8 2 ) .  Brl-vf
and o p i n i o n .  I n t e r p r e t a t i o n  of the U n r u h  C i v i l  
Rights A c t  to p r o h i b i t  d i s c r i m i n a t i o n  a g a i n s t  
c h i l d r e n  in r e n t a l  h o u s i n g .

M o u n t l a k e  T e r r a c e  F a m i l y  A s s o c ,  v. N . O . I . ,  I n c . , 
NO. 7 8 - 2 - 0 4 1 4 0 - 6  (Super. C t . , S n o h C m i s h  Co.,
Wash, 1979). O p i n i o n ,  memo, a n d  c o m p l a i n t .
L o c a l  a n t i - c h i l d  d i s c r i m i n a t i o n  o r d i n a n c e  p r o ­
h i b i t i n g  c o n v e r s i o n  of rental u n i t s  to " a d u l t s  
o n l y "  h o u s i n g  u p h e l d .

R o b i n s o n  v. G r e e n , No. C 203 0 5 9  (Super, Ct., Los 
A n g e l e s  Co., Cal. 19 7 7 ) .  C o m p l a i n t  and  m e m o  re 
i n j u n c t i v e  r e l i e f  a n d  d a m a g e s  for an e v i c t i o n  
b a a e d  on d i s c r i m i n a t i o n  a g a i n s t  c h i l d r e n .

p e o p l e  v. R a p a , No, 7 1 4 - 0 0 7  (San .Franc i sco Super. 
Ct., Cel. 1977).. M e m o  re p r e e m p t i o n  of l o c a l  
d i s c r i m i n a t i o n  o r d i n a n c e  by s t a t e  law.

C f . B y n e s  v. T o l i , No. 7 4 - 2 4 3 3  ( N . Y , 2d Cir.,
Feb. 6, 1975) , h o l d i n g  t h a t  u n i v e r s i t y  c a n  
e x c l u d e  c h i l d r e n  f r ^ m  m a r r i e d  s t u d e n t  h o u s i n g .

See a l s o ;

"Note: Why J o h n n y  C a n ' t  Ren t  -- An E x a m i n a t i o n
of L a w s  P r o h i b i t i n g  D i s c r i m i n a t i o n  A g a i n s t  
F a m i l i e s  in R e n t a l  H o u s i n g , "  94 HARV, L. R£V, 
1829 (1981).

fcont i n u e d ■



Ashford and Estcn, The Extent and Effects of 
Dlscr1mi nation Against Children in Rental 
Housing: A £tuay~of Five California cTtTes 
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need for additional legal assistance, pursu­
ant to the wholly new guidelines which are 
now judicially created by the majority.

Because I conclude that defendant is be­
ing fairly and generously treated by the 
trial court system, I would sustain its action 
and deny the peremptory writ

MARINA POINT, LTD., Plaintiff 
and Respondent,

V.

Stephen WOLFSON et aL, Defendants 
and Appellants.

LA. 31199.

Supreme Court of California,
In Bank.

Feb. 8, 1982.

Tenants appealed from a judgment of 
the Municipal Court, Loe Angeles County, 
Harold I. Cherness, J., 168 Cr'.Rptr. 669, 
upholding landlord’s policy of excluding all 
families with minor children from apart­
ment oon^lex. The Supreme Court, Tobri- 
ner, J., assigned, held that: (1) protection 
against discrimination afforded by the Un- 
ruh Act applies to "all persons," and is not 
reserved for restricted categories of p  inhib­
ited discrimination; (2) Unruh Act docu not 
permit a business enterprise to exclude an 
entire class of individuals from access to the 
services of a business enterprise on the ba­
sis of a generalized prediction that the class, 
"as a whole,” is more likely to commit mis­
conduct than some other classes of public; 
and (8) nothing in the nature of an ordinary 
apartment complex is incompatible with the 
presence of families with children, and 
therefore landlord’s “no children" policy 
could not be sustained as reasonable despite 
its violation of Unruh Act on the ground 
that the presence of children basically did

not accord with the nature of the business 
enterprise and other facilities provided.

Reversed.
" Richardson, J., dissented and filed opin­

ion, in whioh Mosk, J., concurred.

1. Statutes *=>223.6(4)
It is a well-established principle of stat­

utory construction that when the legisla­
ture amends a statute without altering por­
tions of the provision that have previously 
been judicially construed, the legislature is 
presumed to have been avare of and to 
have acquiesced in the previous judicial con­
struction; accordingly, .'e^nacted portions 
of the statute are given the same construc­
tion they' received before the amendment

2. Civil Right* «~1
Protection against discrimination af­

forded by the Unruh Act applies to "all 
persons," and is not reserved for restricted 
categories of prohibited discrimination. 
West’s Ann.Civ.Code § 61 et seq.

3. Civil Rights *»8
Unruh Act does not permit a business 

enterprise to exclude an entire class of indi­
viduals from access to tho services of a 
business enterprise on the btsis of a gener­
alized prediction that the class, "as a 
whole,” is more likely to commit misconduct 
than some other classes of public. West's 
Ann.Civ.Code § 61 et seq.

. t. Civil Rights *=»1L5
In light of public policy reflected by 

legislative enactments, age qualifications as 
to housing facility reserved for older citi­
zens can operate as a reasonable and per­
missible means under the Unruh Act of 
establishing and preserving specialized fa­
cilities for those particularly in need of such 
services or environment West’s Ann.Civ. 
Code § 61 et seq.

'n the nature of an ordinary
5. Civil Right

Nothing
apartment complex is incompatible with the 
presence of families with children, and 
therefore landlord’s “to  children’’ policy 
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its violation of Unruh Act on the ground 
. that the presence of children basically did 
sot accord with the nature of the business 
enterprise and other facilities -provided. 
West's Ann.Civ.Code § 51 et seq.

*

Eugene C. Gratz, Noble, Gratz 4  Wolf- 
son, Goller, Gillin 4  Menes, Lawrence C. 
Nobel, Los Angeles, Joeseline Chares, Kath­
leen Doyle and Martha Warriner, Sacra­
mento, for defendants and appellants.

W. Kenneth Rice, Steven Belasco, Mary 
K. Gillespie, Loe Angeles, Stephen R. Niel­
son, Eureka, Robert M. Myers, Venice, Mi­
chael E. Wine, West Covina, Eugene Roy 
Salmonsen, Santa Monica, Harry M. Sny­
der, Los Angeles, Susan Bartlett Foote, 
Berkeley, Carl K. Oshiro, Luana Manilla, 
San Francisco, R. Sharon Mosley, Berkeley, 
David A. Garcia, Steven C. Owyang, San 
Francisco, Beverly S. Tucker, Ruby 
Udell, Oakland, Eric W. Wright, Palo Alta, 
Sidney M. Wolinsky, San Francisco, Richard 
Friedman and Katherine Wolff, Encino, as 
amici curiae on behalf of defendants and 
appellants.

Richard F. Hamlin, Marina Pel Rey, for 
plaintiff and respondent.

Dennis B. Kavanagh, Sim Francisco, as 
amicus curiae on behalf of plaintiff and 
respondent

TOBRINER, Justice.*
In this case we must determine whether, 

under California law, an owner of an apart­
ment oomplex may lawfully refuse to rent 
any of its apartments to a family solely 
because the family includes a minor child 
In the landlord’s action to eject the family, 
the municipal iriirt, found, inter alia, that 
"(cjhildren are rowdier, noisier, more mis­
chievous and more boisterous than adults," 
and upheld the landlord's policy of exclud­
ing all families with minor children. The 
tenants now appeal from the judgment in 
favor of the landlord, contending that the 
exclusionary policy violates their statutory

* Retired Associate Justice of the Supreme Court 
ritting uoder assignment hy the Chairperson of

rights under the Unruh Civil Rights Act 
(Civ.Code, § 51 et seq.) and the California 
Fair Housing Law (Health 4  Saf.Code, 
§ 85700 'St seq., now Gov.Code, jj 12055) 
and, in addition, impermissibly infringes 
upon V' tir state and. federal constitutional 
rights 1 familial privacy (U.S.ConsL, 9th 4  
14th Amends., Cal.ConsL, art I, § 1) and 
equal >rotection of the ’aw. (U.S.ConsL, 
14th Amend.; CaLConst., art I, § 7.)

For the reasons discussed belo we have 
concluded that the landlord’s broad, class- 
based exclusionary practice violates the Un­
ruh Civil Rights Act (hereafter Unruh Act 
or act); in light of this conclusion, we have 
no occasion, in this case to address any of 
the tenants’ more sweeping and far-reach­
ing constitutional contentions. As we shall 
explain, the municipal court, in finding the 
challenged practice compatible with the Un­
ruh Act, proceeded from the erroneous 
premise vhat under that act “[njot every 
class . . .  is protected from exclusion,” but 
rather that “(i]t is only such class . . .  that 
is protected as is set forth in the [sjtatutes 
or who come under the [sjtatutes by judicial 
determination.” Finding that “[tjhere is no 
decision to include children, parents with 
children, or families with children, ss a pro­
tected class by the wording of the [sjtatutes 
themselves or by judicial determination,” 
the court concluded that the challenged 
practice fell outside the §o>ittfl of the act

Aa we shall point out, the municipal 
court’s approach conflicts with the interpre­
tation of the Unmh Act unanimo aly 
adopted by this court i Lfcade ago in >!n re 
Cox (1970) 8 Cal.8d 20b, % Cal.Rptr. 24, 474 
P2d 992. In Cox, after reviewing the ori­
gin, legislative evolution and prior judicial 
decisions construing the Unruh Act and its 
predecessors, our court concluded that the 
"identificat! in of particular bases of dis­
crimination—color, race, religion, ancestry 
and national origin—{in the current version 
of the act] . . .  it illustrative rather than 
restrictive.” (Italics added.) (8 CalBd at p. 
216, 90 Cal-Rptr. 24, 474 PJ2d 992.) AJ-

the Judicial Council.
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though we recognized that in recent years 
the act had been invoked most often "by 
persons alleging discrimination on racial 
grounds,” we emphasized that the act's 
"language and its history compel the con* 
elusion that the Legislature intended to 
prohibit ai/ arbitrary discrimination by busi­
ness establishments." (Italics added.) (/d.) 
Thus, contrary to the municipal court’s con­
clusion, the fact that the landlord's exclu­
sionary policy in this case discriminated 
against children and families with children, 
rather than a specific racial or religious 
group or some other classification specifi­
cally involved in a prior judicial decision, 
docs not place the exclusionary practice be­
yond the reach of the Unruh Act ,

The landlord maintains, however, that 
even if the municipal court did err in its 
analysis of the Unruh Act, we should never­
theless affirm the trial court judgment on 
the grounds that the exclusionary policy at 
issue >; "reenable," not "arbitrary," and 
her.ee not violative of the Unruh Act. Re­
lying, inter alia, upon the court’s finding 
that "[cjhildren are rowdier, noisier, more 
mischievous and more boisterous than 
adults," the landlord claims that it may 
seek to Bchieve its legitimate interest in a 
quiet and peaceful residential atmosphere 
by excluding aII minors from its housing 
accommodations, thus providing its adult 
tenants with a "child free" envinnmenL

As we shall explain, however, the land­
lord’s argument overlooks tne individual na­
ture of the statutory right of equal aecccs 
to business establishments that is a/forded 
"all persons" by the Unruh A ct Derived 
from the early common law right of equal 
access to the services of innkeepeia or com­
mon carriers, the Unruh Act prohibits busi­
ness establishments from withholding their 
services or goods from a broad class o! 
individuals in order to "cleanse" their oper­
ations from the alleged characteristics of 
the members of an excluded class.

As our prior decisions teach, the Unruh 
Act preserves the traditional broad authori­
ty of owners and proprietors of business 
establishments to adopt reasonable rules 
regulating the conduct of patrons or ten­

ants; it imposes no inhibitions on an own­
er's right to exclude any individual who . 
violates such rules. Under the act, how­
ever, an individual who has committed no 
such misconduct cannot be excluded solely 
because he falls within a dess of persons 
whom the owner believes is more likely to 
engage in misconduct than some other 
group. Whether the exclusionary policy 
rests on the alleged undesirable propensities 
of those of a particular race, nationality, 
occupation, political affiliation, or age, in 
this context the Unruh Act protects individ­
uals from such arbitrary discrimination.

Accordingly, we conclude that the judg­
ment in favor of the landlord should be 
reversed.

1. The facta and proceedings below.
Plaintiff Marina Point, Ltd. (hereafter 

landlord or Marina Point) is a privately 
owned apartment complex, which, at the 
time of trial, consisted of 846 separate 
apartment units. The apartment complex, 
located in Marina del Rcy, an unincorporat­
ed area in the County of Los Angeles, 
stands on land owned, and leased by the 
county to Marina Point. The master lease 
between the county and Marina Point spe­
cifically fo ‘bids Marina Point from discrimi­
nating on the basis of race, religion or na­
tional ancestry, but contains no provision 
with respect to other forms of discrimina­
tion.

In January 1974, defendants Stephen and 
Lois Wolfson signed a r'nc-ycar lease for an 
apartment in the Marina Point complex 
with occupancy to begin on February 1 of 
that year. Although the printed form lease 
that the Wolfsons then signed contained a 
clause which provided that no minors under 
the age of 18 could reside in the leased 
premises without the landlord's written per­
mission, Marina Point acknowledges that at 
that time it followed a policy of renting its 
apartments to families with children as well 
as to families without children.

In October 1974, Marina Point altered its 
rental policy with the objective of ultimate­
ly excluding all children from the apart­
ment complex. At that time, well over 60
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families with children lived in apartments 
in the complex, and Marina Point decided 
that while it would allow the children al­
ready there to remain, it would not rent 
any apartments to new families with chil­
dren or with pregnant women.

In February 1976, the Wolfsons renewed 
their lease for a one-year period; the form 
lease again contained the same clause with 
respect to children as had appeared in the 
initial lease. In September 1975, Lois Wolf- 
son gave birth to a son, Adam, who there­
after resided with his parents in the family 
apartment in Marina Point. In February 
1976, the Wolfsons renewed their lease for 
another year; although the lease again con­
tained the identical clause as to written 
consent for children, the Wolfsons appar­
ently did not specifically inform the land­
lord of Adam's presence, and the lease 
made no reference to I 'te . ••

In the fall of 1976, ti"'- landlord's mana­
ger learned that the Wolfsons had a child 
living in the apartment; shortly thereafter, 
the landlord informed them that their lease, 
due to expire on January 81, 1977, would 
not be renewed, and that the sole reason for 
such nonrenewal was Adam’s presence on 
the premises.

After some negotiation between the par­
ties, Marina Point agreed to a three-month 
extension of the Wolfsons' lease; the new 
lease agreement, which again oontained the 
same provision to children, specified that 
the premises would be occupied by the 
Wolfsons p:td their son. Thereafter, upon 
the Wolfsons' request, the landlord agreed 
to an additional one-month extension of the 
lease to May 81,1977.

When the Wolfsons failed to vacate the 
premises on May 81, the landlord com­
menced the present unlawful detainer ac­
tion in municipal court In their answer, 
the Wolfsons maintained that the landlord's 
policy of discriminating against families 
with children violated both statutr- y consti­
tutional prescriptions, and, as svch, did not 
provide a lawful basis for the.r eviction. 
The landlord acknowledges that if its exclu­
sion of the Wolfsons does in fact contravene 
statutory or constitutional strictures, such

illegality would indeed provide a valid de­
fense to the unlawful detainer action. (See, 
e.g., & P. Growers Assn. v. Rodriguez (1976) 
17 Cal .3d 719, 724, 131 Cal.Rptr. 761, 652 
P.2d 721; Schweiger v. Superior Court 
(1970) 8 Cal .3d 507, 90 Cal.Rptr. 729, 476 
PJZd 97; Abstract Investment Co. v. Hutch­
inson (1962) 204 Cal.App.2d 242, 22 Cal. 
Rptr. 309.)

At trial, the landlord conceded thnt its 
nonrenewal of the Wolfsons' lease rested 
solely on its current general policy of re­
fusing to rent any of its apartments to 
families with children, but the landlord de­
nied that this policy violated any statutory 
or constitutional principle. In defense of 
its exclusionary policy, the landlord's apart­
ment muiager testified that the decision to 
bar families with children rested in part on 
a number of past instances in which young 
tenants had engaged in annoying or poten­
tially dangerous activities, ranging from 
acta of arson to roller skating and batting 
practice in the hallways to the attempted 
solicitation of snacks from the landlord's 
office staff,

The manager did not indicate, however, 
what proportion of the tenant children en­
gaged in such activities or what steps, short, 
of the blanket exclusionary policy, the land­
lord had implemented to deal with the prob­
lem, such as promulgating general rules /as 

to permissible and impermissible conduct or 
excluding from the complex those families 
whose children repeatedly committed dis­
ruptive or destructive acts. Moreover, the 
landlord introduced no evidence that the 
Wolfsons* child had ever engaged in any 
such activity and, indeed, two of the Wolf- 
oona’ immediate neighbors testified that 
Adam’s presence was not annoying to them 
at all.

As an additional explanation for the ex­
clusionary policy, the apartment manager 
testified that the Marina Point complex had 
no special facilities for children, such sb  

playground equipment, and no suitable area 
for children to play. The manager conced­
ed, however, that the facilities of the oom- 
plex had remained unaltered since the land­
lord had implemented its "no children" poli-
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cy. In addition, the evidence revealed that, 
even at the time of trial, seven children 
were still living in apartments in the Mari­
na Point complex.

Finally, the landlord presented testimony 
of two expert witnesses who had been in 
the real estate business for many years. 
These witnesses testified that in their opin­
ion children, as a class, generally cause 
more wear and tear on property than adults 
do, and that as a consequence, landlords 
who rent to families with children generally 
have higher maintenance costs than land­
lords who exclude children. The witnesses 
presented no statistical data in support of 
their conclusion, but simply testified on the 
basis of their general experience.

As already noted, two immediate neigh­
bors of the Wolfsons, one living next door 
and one living overhead, testified on behalf 
of the Wolfsons that they had not been 
disturbed by Adam’s presence in the apart­
ment. In addition to these neighbors’ testi­
mony, the WolfBons presented one expert 
witness, a professor of real estate finance at 
California State University at Fullerton, 
who testified that the basic profitability of 
operating an apartment complex does not 
generally vary with the type or age of its 
tenants. Finally, the Wolfsons introduced a

1. See, for example. Note, Landlord Discrimina­
tion Against Children (1978) 11 Loyola L.A.L 
Rev. 609, 611-613; Aahford & Eaton, The Ex­
tent and Effect* of Discrimination Against Chil­
dren In Rental Housing: A Study of Five Cali­
fornia Cltle* (1979); City of Campbell, Survey 
of Rental Policies Relating to Families with 
Children (1979); City of Mountain View, Chil­
dren In the Housing Market (1978).

Similar dlscrtm'.'allon In rental housing 
against families with children apparently exists 
In many regions throughout the country. (See, 
e.g., Reid et al., Patterns of Discrimination 
Against Children In Rental Housing in the Met- 
ro-Atlanta Area (1979); Greene, Child Discrim­
ination In Rental Housing: A Comparative 
Analysis of Apartment Policies In Dallas, Texas 
(1979); Travallo, Suffer the Little Children— 
But Not In My Neighborhood: A Constitutional 

■ View of Age-Restrictive Housing (1979) 40 
Ohio St.LJ. 295, 296-297; O'Brien & Flizger- 
aid, Apartment for Rent-Children Not Allowed 
(1975) 25 DePaul LRev. 64. 74-86.)

2. The municipal court’s memorandum opinion 
states In relevant part:

"The Unruh and Rumford Acts, taken collec­
tively establish a classification of per*on[s)

number of recent studies by various groups 
documenting the extensive nature of the 
practice of discrimination against families 
With children in rental housing that cur­
rently exists throughout California. As 
these and more recent studies reveal, in 
many of the major metropolitan areas of 
the state, families with children are exclud­
ed from 60 to 80 percent of the available 
rental housing.1

At the conclusion of the trial, the munici­
pal court ruled in favor of Marina Po’.it, 
rejecting the Wolfsons’ contention that the 
landlord's policy of excluding all families 
with children violated their statutory or 
constitutional rights. The court’s formal 
findings of fact contain findings, intir alia, 
that the landlord’s “exclusion of children 
. . .  ^proceeds from a reasonable economic 
motive L.: promote a quiet and peaceful 
environment free from noise and damage 
caused by children.” Yet the court's memo­
randum opinion reveals that the court's le­
gal conclusion that the practice in question 
did not violate any prohibited discrimina­
tion rested on the erroneous belief that the 
statutory proscription of discrimination ap­
plied only to a limited number of specifical­
ly designated “protected classes.’’* Be­
cause the municipal court could find “no

protected from discrimination In housing and 
business establishments. This classification In­
cludes persons discriminated against on the 
basis of race, religion, (national] origin, ances­
try, sex and marital status. By Judicial con­
struction, this protection has been extended to 
homosexuals, long hairs, persons of unusual 
dross, persons of unusual political views, and 
unmarried couples living together. (Citation.] 

"Not every class or person is protected. It is 
only such class or person that Is protected as is 
set forth In the Statutes or who come under the 
Statutes by Judicial determination. There Is no 
decision to Include children, parents with chil­
dren, or families with children, as a protected 
class by the wording of the Statutes them­
selves, or by Judicial determination. [ |]  . . .  
The Court finds that the California Statutes do 
not extend protection to persons in the class of 
defendants who are refused housing on the
ground that they have a ch ild -----

"(T]he Court . . .  is not Indifferent to the 
plight of the defendants and other similarly 
situated persons as parents or families with 
children. The Court is satisfied that there is a 
problem of major importance; that there is 
difficulty In obtaining housing where one has a
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decision to include children, parents with 
children, or families with children, as a pro­
tected class by the wording of the statutes 
themselves, or by judicial determination," 
the court concluded that the exclusionary 
practice challenged in this case fell beyond 
the reach of the state’s existing anti-dis­
crimination statutes. The court accordingly 
entered judgment in favor of the landlord, 
awarding it poesession of the premises, 
$1,903.50 in damages, $3,000 in attorney 
fees and costs.1

The Wolfsons now appeal from the jvtdg- 
ment, asserting that both the Unruh Act 
and the Fair Horsing Law bai ‘he land­
lord’s admitted policy of discriminating 
against families with ch'Uun. They addi­
tionally contend that the excluaionViolates 
ther rights to familial privacy and equal 
prelection of the law guaranteed by the 
state and federal Constitutions. As noted 
above, because we concede that the land­
lord's exclusionary policy violates the Un­
ruh Act we need not, and do not, reach the 
Wolfsons’ additional contentions.

2. Contrary to the municipal court’s con­
clusion, the antidiscrimination provi­
sions of the Unruh Act are not con­
fined only to a limited category of 
"protected classes" but rather protect 
“all persons" from any arbitrary dis- 
vimination by a business establish- 

i ncnt.
In e uduating the legality of the chal­

lenged exclusionary policy in this case, we

child. The Judgment of the Court In no way Is 
to be Interpreted as 'Closing one's ty u  to the 
proble n.' However, the Court is restricted to a 
Judidd determination as the law now exiats 
under the provlalona of the appl'cable statutes 
and case law. The Court finds that there is no 
case law or statute placing defendants in any 
protected class as parents of children.'’

S. After Judgment was entered In favor of this 
landlord, the Wolf: /M sought a stay of execu­
tion from the trial court pending appeal. The 
trial court Issued a temporary stay for six 
months, and at the expiration of that period the 
Wolf sons vacated the premise*. This vacation 
of the apartment does not render the appeal 
moot, however, In light of the outstanding judg­
ment for damages, attorneys' fees and coats, as 
well aa the general Importance of the underly­
ing Issue. (See Green v. Superior Court (1674)

must re* gnize at the outset that in Califor­
nia, unlike many other jurisdictions, the 
Legislature has sharply circumscribed an 
apartment owner's traditional discretion to 
accept and reject tenants on the basis of the 
landlord’s own likes or dislikes. California 
has brought such landlords within the em­
brace of the broad statutory provisions of 
the Unruh Act, Civil Code section 51.4 Em­
anating from and modeled upon traditional 
“public accommodations" legislation, the 
Unruh Act expanded the reach of such stat­
utes from common carriers and places of 
public accommodation and recreation, eg., 
railroads, hotels, restaurants, theaters and 
the like, to include “all business establish­
ments of every kind whatsoever." (See 
generally Horowitz, The 1959 California 
Equal Rights in “Business Establishments" 
Statute—A Problem in Statutory Applica­
tion (I960) 83 So.Cal.LRev. 260, 272-294.)

For nearly two decades the provisions ot 
the Unruh Act, in light of its broad applica­
tion to "all business establishments," have 
been held to apply with full force to the 
business of renting housing accommoda­
tions. (See, e.g., Swann v. Burkett (1962) 
209 Cal.App.2d 635, 694-695, 26 Cal.Rptr. 
286; Abstract Investment Co. v. Hutchin­
son, supra, 204 Cal.App.2d 242, 254-255, 22 
Cal.Rptr. 809; C6 Ope.Cal.Atty.Gen. 546 
(1973); cf. Burks v. Poppy Construction Co. 
(1962) 57 Cal .2d 463, 467-471, 20 Cal.Rptr. 
609, 370 P.2d 813.) Indeed, in the case at

10 Cal.3d 616, 622, fn. 6, 111 Cal.Rptr. 764, 517 
P.2d 1168.)

4. SeCtko 51 presently provides; "All persons 
within the Jurisdiction of this state are free and 
equal, and no matter what their sex, race, col­
or, religion, ancestry or na'ional origin are enti­
tled to the full and eqi'^j accommodations, ad­
vantages, facilities, 'privilege* or services in 11 
business establir’̂ menU of every kind whatso­
ever.

"This sectior shall not be construed to confer 
any right or rivilege on a person which Is 
conditioned or imlted by law or which is appli­
cable alike to i itsons of every sex, color, race, 
religion, ancestiy or national origin."

Unless othnwise noted, all statutory refer­
ences are to the CM! Code.
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bar, Marina Point apparently concedes that, 
like other business establishments that deal 
with the public, its freedom or authority to 
exclude “customers," i.e., prospective ten­
ants, from the goods and services it offers,
i.e., rental units, is limited by the provisions 
of the Unruh Act*

The municipal court properly recognized 
that Marina Point, as a “business establish­
ment," was generally subject to the Unruh 
Act. It concluded, however, that the act 
provided no protection to the Wolfsons be­
cause it found that the subjects, i.e., “vic­
tims," of the discriminatory practice in this 
case, described variously as "children" or 
"families with children ” did not fall within 
what the court believed to be a limited set 
of "protected classes" shielded from dis­
criminatory treatment by the act. As al­
ready noted, the court, in elaborating upon 
its understanding of the Unruh Act, stated 
in this regard: “Not every class is protect­
ed. It is only such class or person that is 
protected as is set forth in the Statutes or 
who come under the Statutes by judicial 
determination." Because discrimination 
against children o? sgainst families with 
children was not in explicit terms pro­
scribed by tht. language of section 51 or by 
any prior judicial decision, the court deter­
mined that any such discrimination was be­
yond the scope of the act.

The municipal court’s interpretation of 
the ret directly conflicts with this court’s 
interpretation of the Unruh Act a decade 
ago in In re Cox, supra, 8 Ca!.8d 205, 90 
Cal.Rptr. 24, 474 p id  992. In Cox, an 
individual who claimed that he had been 
excluded from s shopping center because a 
friend with whom he was talking “wore 
long hair and dressed in an unconventional

S. The fsct that the landlord in this case is also 
r .b ject to the specific antidiscrimination provi- 
t ons of the California Fair Housing Law in no 
*/ay diminishes the applicability of the Unruh 
..c t. Section 35743 of the Health and Safety 
Code (now Gov.Code, f  12993), (one of the 
provisions of the Fair Housing Law, explicitly 
provides in this regard: "Nothing contained in 
this part shall be construed to, in any manner 
or way, limit th application of Section 51 of 
the Civil Code.” See also Health & Saf.Code. 
i  35740; Burks v. Poppy Construction Co., su-

manner” (3 Cal.Sd at p. 210,90 Cal.Rptr. 24, 
474 P.2d 992), asserted that such exclusion 
was barred by the Unruh Act. Relying 
upon the fact that the act, by its terms, 
expressly referred only to discrimination on 
the basis of "race, color, religion, anoestry 
or national origin," * the city argued in re­
sponse that the act's proscriptions were lim­
ited to discrimination which was based on 
.'he specifically enumerated forbidden crite­
ria. and did not encompass the alleged dis­
crimination against "hippies" or their asso­
ciates.

After reviewing the common law qrigin, 
the legislative history and the past judicial 
interpretations of the act and its statutory 
predecessors, our court, unanimously con­
clude^ in Cox that the “identification ol 
particular bases of discrimination—color, 
race, religion, ancestry, and national origin 
— . . .  is illustrative rither than restrictive. 
[Citation.] Although the legislation has 
been invoked primarily by persons alleging 
discrimination on racial grounds, its lan­
guage and its history compel the conclusion 
that the Legislature intended to prohibit all 
arbitrary discrimination by business estab­
lishments.” (Italics added.) (3 Cal.3d at p. 
216, 90 Cal.Rptr. 24, 474 P.2d 992.)

In reaching this conclusion, we relied, in­
ter slia, upon the fact that the Unruh Act 
hr A emanated from the venerable common 
law doctrine which “attached [to various 
‘public’ or ’common’ callings] ‘certain obli­
gations including—at various stages of doc­
trinal development—the duty to serve all 
customers on reasonable terms without dis­
crimination . . "  (italics added) [id., at p. 
212,90 Cal.Rptr. 24,474 P.2d 992), and upon 
the fact that prior judicial decisions con-

pm, 57 C*L2d 463, 469-470, 20 Cal.Rptr. 609, 
370 P.2d 313.)

I  Subsequent to our deciaioo In Cox, the U g ir 
lature added "sex" to the bases of discrimina­
tion specifically listed in the statute. (Stats. 
1974, ch. 1193, $ 1, p. 2568.) The purpose and 
legislative hiitory of the 1974 legislation is dis­
cussed below. (See post, p. 504 ot 180 Cal.
Rptr., p .  of —  PM.) With the exception
of this single addition, the current statute is 
identical to the provision os construed ic Cox.
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struing the predecessors of the Unruh Act 
bad clearly held that the statutory protec­
tions were not limited to discrimination 
based on race, .religion, or national origin 
but also barred, for example, the exclusion 
of homosexuals from a public bar or restau­
rant (Stoumen v. Reilly (1951) 87 Cal Al 713, 
716, 324 PA1 969) or the exclusion of per­
sons with the reputation of immoral charac­
ter from a public race track. (Orloff v. Los 
Angeles Turf Club (1951) 86 Cal Ad 734, 227 
P.2d 449.) Because we could find absolute­
ly no evidence to suggest that the Legisla­
ture intended to contract the reach of the 
statutory protections when it enacted the 
expansive Unruh Act in 1959, we concluded 
that the act must properly be interpreted 
“to interdict all arbitrary discrimination by 
a business enterprise." (3 Cal.Sd at p. 2lA,- 
90 Cal.Rptr. 24, 474 PAd 992.)

Although the U\ndlord in this case has not 
at any time questioned the continued vitali­
ty of this court’s decision in Cox, an argu­
ment has been urged that this court’s unan­
imous decision in Cox was wrongly decided 
and should at this late date be overruled. 
The argument rests upon the assertion that 
the second sentence of section 51 is incon­
sistent with the interpretation of the stat­
ute in Cox. The sentence in question states 
that “[tjhia section shall not be construed to 
confer any right or privilege on a person 
which is conditioned or limited by law or 
which is applicable alike to persons of every 
sex, color, race, rc’!gion, ancestry or nation­
al origin."

Although it is asserted that the purport 
of this language is self-evident, its meaning 
from a literal standpoint could hardly be 
more obscure. Read literally, the sentence 
appears to provide that the right of equal 
accents to business establishments conferred 
by section 51 is not applicable to persons of 
every sex, color, race, etc.; th a t meaning, of 
course, would completely oontrmdict the 
fundamental anti-discrimination objective 
of the statute. Although it is not asserted 
that we should adopt this interpretation of 
the sentence, it is suggested that the sen­
tence should be interpreted to exclude from 
the statute’s purview any restriction on ac­
cess to a business establishment, however

arbitrary, that is “applicable alike to per- 
"sons of every sex, color, race, religion, an­
cestry or national origin.” Thus, under this 
proposed reading of the statute, for exam­
ple, the total exclusion of homosexuals or 
members of the Republican Party from a 
public restaurant, a shoe store or an apart­
ment complex would be entirely compatible 
with section 51.

As we pointed out in Cox, however, from 
before the beginning of the twentieth cen­
tury California's public accommodation 
statutes have uniformly proscribed the ex­
clusion of individuals on the tyjsis of purely 
arbitrary classifications. (See Stats. 1897, 
ch. 108, §§ .1, 2, p. 137; Statu. 1805, ch. 413,
§§ 1, 2, pp. 553-554; Stafc. 1919, ch. 210,
§§ 1, 2, pp. 809-310, Statu. 1923, ch. 235,
§§ 1. 2, (p.-485.) Tbe argument under dis­
cussion proposes that we interpret the con­
fusing, and virtually incoherent, language 
of the second sentence of section 51 as 
evidencing a legislative retreat from Cali­
fornia's well-established statutory policy 
prohibiting all arbitrary discrimination in 
places of public accommodation. As we 
observed in Cox, however, ‘“ [wjithout the 
most cogent and convincing evidence, a 
court will never attribute to the Legislature 
the intent to disregard or overturn a sound 
rule of public policy.' [Citation.]" (8 
Cal.Sd at p. 215, 90 Cal.Rptr. 24, 474 PAd 
992.)

Moreover, subsequent to our ^ecision in 
Cox the Legislature effectively confirmed 
our interpretation of the act as barring all 
forms of arbitrary discrimination. In 1974, 
the Legislature amended Bection 51, reen­
acting the prior provisions of the statute 
and adding “sex" to the specifically enu­
merated bases of discrimination listed in the 
Unruh Act. In sending the bill to tbe Gov­
ernor for his signature, the Chairman of 'he 
Select Committee on Housing and Urb^n 
Affairs explained: “The purpose of the bill 
is to bring it to the attention of the legal 
profession that tbe Unruh Act provides a 
remedy for arbitrary discrimination against 
women (• r men) in public accommodations 
which are business enterprises. This bill 
does not bring such discrimination under
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the Unruh Act because that Act has been 
interpreted as making all arhitrary discrim­
ination illegal, on whatever basis. The list­
ing of poasible bases of discrimination has 
no legal effect, but is merely illustrative/' 
(Original emphasis.) The chairman at­
tached to his letter a copy of a legislative 
counsel opinion, discussing our decision in 
Cox and confirming the chairman’s view of 
the legislation.

[1] It is a well-established principle of 
statutory construction that when the Legi*- 
lucure amends a statute without altering 
portions of the provision that have previ­
ously been judicially construed, the Legisla­
ture is presumed to have been aware of and 
to have acquiesced in the previous judicial 
construction. Accordingly, reenacted por­
tions of the statute are given the same 
construction they received before the 
amendment. (Sec, e.g., In re Gladys R.
(1970) 1 Cal.Sd 865, 868-869, 83 Cal.Rptr. 
671, 464 P.2d 127; Brailsford v. Blue (1962) 
67 Cal.2d 835, 339,19 Cal.Rptr. 485,369 P.2d 
18; Richfield Oil Corp. v. Public Util. Com. 
(1960) 54 Cal.2d 419, 430, 6 Cal.Rptr. 548. 
86* P2d 4; Buckley v. Chadwick (1955) 45 
Cal.2d 183, 200, 288 P2d 12; cf. Palos 
Verdes Faculty Assn. v. Palos Verdes Pe­

7. In arguing that the Unruh Act does not apply 
to discrimination by the landlords against fami­
lies with children, Manna Point relies on the 
fact that In recent years a number of bills 
addressed to the Issue of housing discrimina­
tion against children have been Introduced In 
the Legislature but have not been enacted. 
(See Sen. BUI No. 339 (1977-1978 Reg.Sess.); 
Sen. BUI No. 440 (1979-1980 Reg.Sess).) Call- 
fomia courts have frequently noted, however, 
the very limited guidance that can generally be 
drawn from the fact that the Legislature has 
not enacted a particular proposed amendment 
to an existing statutory scheme. (See, e.g., 
Cay Law Students Assn. v. Pacific Tel. & Tel. 
Co. (1970) 24 Cal.3d 458, 480, fn. 13, 130 Cal. 
Rptr. 14, 395 P.2d 592.) As the Court of Ap­
peal explained In Sacramento newspaper Guild 
v. Sacramento County Bd. of Suprs. (1968) 263 
Cal.App.2d 41, 38, 69 Cal.Rptr. 480: "The un­
passed bUls of later legislative sessions evoke 
conflicting Inferences. Some legislators might 
propose them to replace an existing prohibi­
tion; others to clarify an existing permission. 
A third group of legislators might oppose them 
to preserve an existing prohibition, and a 
fourth because there was no need to clarify an 
existing permission. Tbe light shed by such

ninsula Unified Sch. DisL (1978) 21 Cal .3d 
650, 659, 147 Cal.Rptr. 359, 580 P.2d 1155. 
See generally 1A Sutherland, Statutory 
Construction (4th ed.) § 22.33, pp. 191-192.)

In light of the legislative history noted 
above, this principle of construction particu­
larly applies to the instant case for here we 
need not simply presume that the Legisla­
ture knew of this court’s interpretation of 
section 51 in Cox at the time ot the 1974 
amendment; the legislative documents es­
tablish beyond question that the Legisla­
ture was well aware of Cox ’b construction 
of section 51. Had the Legislature disa­
greed with the Cox interpretation, or had it 
desired to constrict the reach of section 51 
in a manner incompatible with Cox, it pre­
sumably would have altered the preexisting 
language of the statute to to indicate. 
(See, e.g., Estate of McDill (1975) 14 Cal.3d 
831, 840, 122 Cal.Rptr. 754, 537 P2d 874.) 
Instead, the Legislature reenacted the pre­
viously-construed language verbatim, sim­
ply adding an explicit reference to sex dis­
crimination to highlight ttie statute’s appli­
cation in that area. Under the numerous 
authorities cited above, this action repre­
sents e legislative endorsement of Cox’s 
interpretation of section 51.7

unadopted proposals is too dim to pierce statu­
tory obscurities. As evidence of legislative In­
tent they have little value. [Citations.]"

In view of the legislstive history of the 1974 
amendment discussed above, the observations 
of the Sacramento Newspaper Guild court ap­
pear particularly ap t As we have seen, in 
1974 the LeglaUture noted thnt section 51 ap­
plied to all arbitrary discrimination and that 
"[t]he listing of possible bases of discrimination 
has no legal effect, but la merely Illustrative.” 
Thus, the nonenactment of the bills in question 
might well reflect a determination that there is 
no need to clarify the existing prohibition. 
Moreover, each of the bills in question con­
tained a variety of provisions which would 
have excepted certain designated housing facil­
ities from the bill's ban on discrimination 
against families with children; thus, nonpas- 
snge might also be attributable to disagreement 
with the scope of such exceptions, rather than 
with the general prohibition on discrimination 
against children.

In addition, we note that although the Legis­
lature has recently enacted specific provisions 
authorizing "adult only” restrictions in mobile 
ki/tne parka (see Clv.Code, f t  796.76, 799.5,

[2] Indeed, in recent yea 
decisions by tbe Appellate c 
opinions of the Attorney Ge 
plicitly concluded, in a varie 
that the Unruh Act covers a 
discriminatory practices. T 
pie, the decisions and opinir 
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restrictions in mobile 
/.Code, 5S 796.76. 799.5,

[2] Indeed, in recent years, a spate of establishment from engaging in any form
decisions by tbe appellate courts and the of arbitrary discrimination, the act does not
opinions of the Attorney General have ex- absolutely preclude such an establishment
plicitly concluded, in a variety of contexts, from excluding a patron in all circumstanc-
that the Unruh Act covers a wide range of es. As we stated in Cox: “In holding that
discriminatory practices. Thus, for exam- the Civil Rights Act forbids ai business es-
ple, tbe decisions and opinions have estab- tablishment generally open to the public
liahed the act's application to exclusionary from arbitrarily excluding a prospective
policies directed against (1) students (59 customer, we do not imply that the estab- 
Ops.CalAtty.Gen. 70 (1976)), (2) welfare re- Rahment may never insist that a patron 
ripienth (59 Ops.CalAtty.Gen. 223 (1976)), leave the premises. Clearly, an entrepre-
(3) those of a particular occupation or mart- ^ u r  need not tolerate customers who dam- 
tal status (58 Ops.Cal.Atty.Gen. 608, 613 ^  property, injure others or otherwise
(1975)), or (4) those who associate with disrupt his business. A business cstablish- 
blacka ( Winchell v. English (1976) 62 Cal. ment may, of course, promulgate reasonable 
App.8d 125,128-130,183 Cal.Rptr. 20.) Un- .deportment regulations that are rationally 
like the municipal court decision at issue re{ated to the services performed and the
here, these numerous decisions properly rec- faciIiUes provided. (Citation.]" (8 Cal.3d
ognizc that the protection against discrimi- at p 2\1, 90 Cal.Rptr. 24, 474 P2d 992.)
nation afforded by the Unruh Act applies to“all persons," and is not reserved for re- The landlord contends that the exclusion- 
stricted categories of prohibited discrimina- v y  policy at issue here falls within the
♦■on. Accordingly, the municipal court’s de- category of permissible regulations to which
ciaion in this case unquestionably proceeded Cox r/iverted. Marina Point acknowledges
from a fundamental misinterpretation of that iu  blanket policy of excluding all fami-
the Unruh A ct lies with children cannot properly be char­

acterized as a “deportment regulation”

3. The landlord’s blanket exclusion ot all since it does not focus on the conduct of the 
families with minor children is not individuals or families who are actually ex-
permiasible. under the Unruh Act eluded by the rule. (Cf. Hales v. Ojai Val-
even i f  children "as a class" are “.mis- jey j nn and Country Club (1977) 73 Cal.
ter, rowdier, more mischievous and App.3d 25, 28-29,140 Cal.Rptr. 555 (restau-
mono boisterous" than adults. rant  fujg requiring men to wear ties).) The
The landlord maintains, however, that landlord contends, however, that in light of 

even if the municipal court erred in oon- ^ e  court’s factual finding that "(cjhil- 
eluding that the Unruh Act did not apply drcn m  rowdier, noisier, more mischievous 
because children or families with children and "’Of® boisterous than adults," its exclu- 
wcre not a “protected class” under the act, all children bears a rational relation
the judgment in its favor should nonethe- to its legitimate interest in preserving nn
less be affirmed. It asserts that the trial appropriate environment

-  demonstrate that its ]n aupport of |u  ^  landlord Klawara v
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•prupi ium.  ___
In aupport of its contention, the landlord 

relies heavily upon .* case of Flowers v.
.. John Burnham & C > 1971) 21 Cal.App.3d

name art u nut> «m ^ . . . .  . mi . «K.—wt k., tt .i. a . 700» 98 Cal.Rptr. 6»i. In Flowers, the
>t barred by the Unruh A ct , , . ' . . . .plaintiff tenants, who had bee- evicted

In this regard, tbe landlord correctly from their apartment, alleged that their 
points out that in Cox wo «xp!o.;r.ed that landlord had violated the Unruh Act by 
while the Unruh Act prohibits a business adopting a policy of excluding all families

enacted Sut*. 1978, ch. 1031, { 1, pp. 3183, Legislature h*» not adopted any comparable
3185 (dlacusaed at p. 509 fn. 11, of 180 Cal. provision sancU mlng such restrictions in apart-
Rptr., p. ------- n.11 o f  —  P2d, post), tbe naent complexes or in rental housing generally.

less be affirmed. It asocrus um»  _____
court’s findings of fact demonstrate that its 
policy of excluding all families with chil- 
dreo from its apartment complex is “rea­
sonable" and not “arbitrary” and, as such, is 
not barred by the Unruh A ct
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with ms'e children over the age of five. 
The trial court sustained the landlord's de­
murrer to the complaint and, on appeal, the 
Court of Appeal, in a very brief, two-and- 
one-half page opinion, affirmed the trial 
court judgment Although recogjiiring that 
under Cox the Unruh Act barred all arbi­
trary discrimination by such a landlord, the 
court upheld the landlord’s policy of exclud­
ing families on the basis of their chi’dren’s 
sex and age. Disposing of the tenant's 
contention in two, rather conclusory sen­
tences, the court stated: "Because the inde­
pendence, mischievousness, boisterousness 
and rowdyism of children vary by age and 
sex, Burnham, as landlord, seeks to limit 
the children in its apartments to girls of all 
ages and boys under 5. Regulating tenants’ 
ages and sex to that extent is not unreason­
able or arbitrary." (21 Cal.App.Sd at p. 703, 
98 Cal.Rptr. 644.)®

Although the Flowers court’s reasoning, 
such as it is, does support the present land­
lord's position, we believe that both the 
landlord’s contention and the Flowers deci­
sion rest on p fundamental misconception of 
the Cox decision and, more basically, of the 
individual nature of the statutory right af­
forded "all persona" by section 61. As al­
ready noted, in Cox we explained that the 
provisions ot section 61 derive from the 
common law doctrind which imposed upon 
cp' tain enterprises affected with a public 
interest " 'the  duty to serve all customers 
on reasonable terms without discrimina­
tion.’ " (Italics added.) (8 Cal.3d at p. 212, 
90 Cal.Rptr. 24, 474 P.2d 992.) Under this 
common law principle, each member f the 
public, as an individual, possessed the right 
to obtain the services of such enterprises. 
(See, e.g., Willis v. McMahan (1891) 89 Cal. 
166, 157-168, 26 P. 649; sec generally Beale 
on Innkeepers and Hotels (1906) pp. 42-50, 
63-69.)

The rights afforded by the Unruh Act 
similarly are enjoyed by all persons, as Indi-

8. In Ritchey v. 'lilt Nuevt Condominium Assn. 
\1978) SI Cal. .pp.3d 688, 246 CaLRptr. 695. 
the Court of Appeal dt«d this passage from 
FI owe/ 1  in rejecting a condominium owner's 
challenge to the validity of an association's 
by-law which limited the occupancy of a por-

506

viduals. As an early decision construing a 
predecessor of section 51 declared: “The 
purpose [of the statutes] is to compel a 
recognition of the equality of citizens in the 
right tr th-. peculiar service offered by [the] 
agencies [covered by the acta]." (Piluso v. 
Spencer (1918) 36 Cal.App. 416, 419, 172 P. 
412. See also Greenberg v. Western Turf 
Assn. (1903) 140 Cal. 857, 302, 73 P. 1050 
(“The defendant is conducting a place of 
amusement There is held out to th ' public 
under the guaranty of the statute the right 
to admission to this place of amusement 
and to the enjoyment of the pleasure which 
it affords. This is the right which the 
plaintiff had secured to him by the law, in 
common with all other inhabitants of the 
s ta te ... ." ) ;  Perrine v. Pauloe (1950) 100 
C&.App.2d 655, 657, 224 P2d 41.)

[3] As we recognized in Cox, of course, 
an individual may forfeit his statutory right 
of access to the services of a business enter­
prise if he conducts himself improperly or 
disrupts the operations of the enterprise. 
But, contrary to the contention of Marina 
Point and the suggestion of the Flowers 
case, the Unruh Act does not permit a busi­
ness enterprise to exclude an entire class of 
individuals on the basis of a generalized 
prediction thnt the class "as a whole" is 
more likely to commit misconduct than 
some other class of the public

This proposition is clearly demonstrated 
by our prior decisions in Or/off v. Los Ange­
les Turf Club, supra, and Stoumen v. Reilly, 
supra. Undoubtedly the class of persons 
with “reputations as to immoral character" 
was more likely than the genp;al population 
to engage in illegal activities which a public 
race brack legitimately would seek to pre­
vent Orloff clearly held, however, that an 
individual oould not be excluded from the 
race track on the basis of such classifica­
tion, but rather had a right to be judged on 
the basis of his own conduct Similarly, 
although it may have been thought true—

tion of a condominium project to peraona 18 
yean  of age or older. In Ritchey, however, the 
plaintiff did ro t raise any claim under the Un­
ruh Act at a i, and consequently the Court of 
Appeal In t>at,case did not address the ques­
tion presented in the instant proceeding.
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at least under the mores of that time—that 
homosexuals as a class were more likely 
than heterosexuals to engage in the kind of 
“immoral conduct" that would justify' ex­
pulsion from a public restaurant or bar (see, 
eg., Vallerga v. Dept Alcoholic Bev. Con­
trol (1959) 53 Cal .2d 313, 319-320, 1 Cal. 
Rptr. 494, 347 P.2d 909), in Stoumen we 
held that any such class generalization did 
not afford a proper basis for exclusion of all 
homosexuals; instead, we emphasized that 
“[mjembers of the public . . .  have a right 
to patronize a public restaurant and bar so 
long as they are acting properly and are not
committing illegal or immorals acts ”
(37 Cal .2d 718, 716, 324 P.2d 969.)

Indeed, the basic rights guaranteed by 
section 51 would be drastically undermined 
if, as tbe landlord contends, a business en­
terprise could exclude from its premises or 
services entire classes of the public simply 
because the owner of the enterprise had 
some reason to believe that the class, taken 
as a whole, might present greater problems 
than other groups. Under such an ap­
proach, for example, members of entire oc­
cupations or avocations, e.g., sailors or 
motorcyclists, might find themselves ex­
cluded as a class from some places of public 
accommodation simply because the proprie­
tors could show that, as a statistical matter, 
members of their occupation or avocation 
were more likely than others to be involved 
in a disturbance. (See, e.g., Atwater v. 
Sawyer (1884) 76 Me. 639 [49 Am'.Rep. 634] 
(innkeeper's exclusion of all members ot the 
militia, because of disorderly conduct of 
other militiamen, held impermissible).} 
Similarly, members of a particular national­
ity or ethnic group might be excluded fron: 
an apartment complex simply because the 
landlord had found from his experience that 
members of that nationality or ethnic group 
were more likely to play loud music or to 
damage the landlord’s prcperty than ten­
ants of other backgrounds.

As these examples demonstrate, the ex­
clusion of individuals from places of public 
accomodation or other business enterprises 
covered by tbe Unruh Act on the basis of 
class or group affiliation basically conflicts 
with tbe individual nature of the right af­

forded by the act of access to such enter­
prises. As the United States Supreme 
Court observed in reaching a similar conclu­
sion with respect to the antidiscrimination 
provisions of Title VII of the federal Civil 
Rights Act of 1964 in Los Angeles Dept o f 
Water & Power v. Manhart (1978) 435 U.S. 
702: 7Ce. 98 S.Ct 1370,1375,55 L.Ed.2d 657: 
“The statute’s focus on the individual . . .  
precludes treatment of individuals as simply 
components of a racial, religious, sexual or 
national class. If height is required for a 
job, a tall woman may not be refused em­
ployment merely because, on the average, 
women are too short Even a true generali­
zation about the class is an insufficient rea­
son for disqualifying an individual to whom 
the generalization does not apply." (Italics 
added.)

As Cox makes clear, of course, under the 
Unruh Act exclusion on the basis of a group 
classification is as improper when applied to 
“children” or “families with children” as it 
is when applied to occupational, racial, reli­
gious or other broad “status" classifications. 
Indeed, if we were to accept the landlord’s 
contention that a blanket exclusion of chil­
dren or families with children from rental 
housing can be justified because children as 
a class are noisier, rowdier and more bois­
terous than adults, it would logically follow 
that children could uniformly be excluded 
•from virtually all business enterprises or 
plncec of public accommodation since, like 
apartment complexes, most businesses can 
claim a legitimate interest in eliminating 
excessively noisy, rowdy or boisterous con­
duct

As our decisions in Cox, Orloff and Stou­
men teach, although entrepreneurs unques­
tionably possess broad authority to protect 
their enterpiises from improper and disrup­
tive behavior, under the Unruh Act entre­
preneurs must generally exercise this legiti­
mate interest directly by excluding those 
persons who are in fact disruptive. Entre­
preneurs cannot pursue a broad status- 
baaed exclusionary policy that operates to 
deprive innocent individuals of the services
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of the business enterprise to which section 
51 grants “all persons" access.*

4. Neither the- nature of the business 
enterprise nor the nature of the facil­
ities justifies the blanket exclusion of 
all families with children from the 
Marina Point apartment complex.

Finally, the landlord argues that even if 
the potential misbehavior of children as a 
class does not justify its exclusionary prac­
tice under the Unruh Act, its “no children” 
policy may nonetheless be sustained as rea­
sonable on the ground that the presence of 
children basically does not accord with the 
nature of its buBine&s enterprise and of the 
facilities provided. In this regard, the land­
lord attempts to analogize its contemplated 
“adults only" apartment complex to Buch 
businesses as bars, adult book stores and 
theaters, or senior citizen convalescent 
homes or housing facilities which routinely 
exclude children from their premises or 
services.

In our view, the suggested analogy clear­
ly fails. Stated simply, nothing in the l a- 
ture of an ordinary' apartment complex ir 
incompatible with the presence of families 
with children. Indeed, as the record in this

9. Although the c u e  ot Newby v. Alto Riviera 
Apartments (1976) 60 Od.App.3d 288, 131 Cal. 
Rptr. 547, Involved a landlord's threatened 
eviction ot a tenant on the basis ot the tenant’s 
own conduct and thus Is clearly distinguishable 
from the Instant matter, some language in the 
Newby opinion doe# conflict with the above 
analysis of the Unruh Act and must be disap­
proved. In Newby, the court ataled: "Action 
by a landlord which doe# not restrict the right 
of a tenant to Jnsure habitable living premises, 
and does not discriminate on the basis of race, 
sex, color, religion, ancestry, or national origin, 
is not actionable under the [Unruh Act] if it 
proceeds from a motive of rational self-interest, 
Le., If It is ‘rationally related to the facilities 
provided.'" (Id, at p. 302, 131 Cal.Rptr. 547.)

This statement is surely overbroad since an 
entrepreneur may pursue many dlrcriminatory 
practices "from a motive of rational self-inter­
est,” e.g., economic gain, which would unques­
tionably violate the Unruh Act. For example, 
an entrepreneu" ^ a y  finJ it economically ad 
vantageous to exclude all homosexuals, or al­
ternatively all nonhomosexuals, from his res­
taurant or hotel, but such a “rational” econom­
ic motive would not, of course, validate the

case indicates, prior to its decision to ex­
clude children in 1974, the landlord freely 
rented its apartments to families with chil­
dren and, even at the time of trial, several 
families with children continued to reside in 
the complex.

Unlike the exclusion of children from 
bars or adult book btores or movie theaters, 
the Marina Point complex's exclusionary 
policy cannot, of course, bs defended by 
reference to any statutorily sanctioned re­
striction on the activities of children. . (Cf., 
e.g., Bus. & Prof.Code, § 25658 (furnishing 
alcoholic beverages to person under 21); 
Pen.Code, § 313.1 (distributing “harmful 
matter" to a minor).)
^Moreover, the exclusionary practice at is­

sue in this case is also clearly distinguisha­
ble from the age-limited admission policies 
of retirement communities or housing com­
plexes reserved for older citizens. Such 
facilities are designed for the elderly and in 
many instances have particular appurtances 
and exceptional arrangements for their 
specified purposes. The special housing 
needs of the elderly in contemporary Amer- 
izsn society have been extensively chroni­
cled,1* and both the state and federal

practice. (See Stoumen v. Reilly, supra, 37 
Cal.2d 713, 324 PM  969.)

19, See, for example, 2 White House Conference 
on Aging, Toward a National .Policy on Aging 
(1971) 29-36; President's Taak Force on Aging, 
Toward a Brighter Future for the Elderly (1970) 
38-40; Hearings on Condominium Conversions 
and the Elderly before the California Assembly 
Committee on Aging (1B78).

In Taxpayers Ass'n of Weymouth Tp. v. 
Weymouth Tp. (1976) 71 N.J. 249, 364 A.2d 
1016, 1026-1028, the New Jersey Supreme 
Court, In a thoughtful and well-documented 
opinion, explained at some length the numer­
ous factors underlying the special housing 
needs of the elderly. The Court stated: "In 
part the need of the elderly for specialized 
housing results from the fixed and limited In­
comes upon which many older persons are de­
pendent . . . .  [1] In part, though, the needs for 
specialized housing transcends economic status 
and results from the particular physical and 
social problems of the elderly . . .  ' . . .  To the 
elderly, accidents in the home are a real dan­
ger. Falls, for example, are the leading cause
of accidental death for those 65 and over___
[Housing p]Ians should Include more and wider
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governments have enacted specific “age­
conscious" legislative measures addressed to 
this problem. (See, e.g., Health & Saf.Code, 
§ 51230 (reserving proportion of state-fi- 
nsnced low income housing for occupancy 
by elderly); 12 U.S.C. § 1701q (federal loan 
program for housing for elderly families); 
12 U.S.C. § 1485 (same).)

[4] In light of the public policy reflected 
by these legislative enactments, age qualifi­
cations as to a housing facility reserved for 
older citizens can operate as a reasonable 
and permissible means under the Unruh Act 
of establishing and preserving specialized 
facilities for those particularly in need of 
such services or environment. (See, e.g., 
Taxpayers Aas’n. of Weymouth Tp. v. Wey­
mouth Tp., supra, 71 N J. 249, 364 A.2d 
1016, 1026-1030; 58 Ops.Cal.Atty.Gen. 608, 
613 (1975).)11 Such a specialized institution 
designed to meet a social need differs fun­
damentally from the wholesale exclusion of

walkways with fewr stairs, an interior and 
exterior designed to permit easy social contact, 
provision for common rooms, short distances 
between buildings, easy refuse collection, light 
maintenance and well-lighted walkways and 
h a l ls . , . . '

"Though special sodal a id  psychological 
needs of the elderly arc perhaps less obvious 
than their physical needs, they are no less real. 
The elderly are apt lo be leas mobile than 
younger persons. They may have lost fdends 
and relatives of comparable age and back­
ground. As a result, readily accessible com­
panionship becomes incro. ulngly important to 
them. In addition, the fact that children may 
have moved away sometimes causes elderly 
persons to seek an age-homogeneous environ­
ment to replace broken family tie s . . . .  Such 
an environment also helps older citizens to ad­
just to the social and psychological effects of 
retirement . . . .  In addition, age-homogeneous 
communities afford a sense of security to their 
resident* and thereby reduce the fear of crimi­
nal victimization. . . .  Finally, these communi­
ties facilitate social relations and In crown op­
portunities for the peer contact which many 
older persons need and desire." (364 AM  at 
pp. 1026-1028 [citations omitted].) (See also 
Teaff et aL, Impact of Age Integration on the 
Well-Being of Elderly Tenants In Public Hous­
ing (1978) 33 J. Gerontology 126 (empirical 
study finding that elderly tenants "living in 
age-segregated environments . . .  participate 
more in organized activities wllhL: the housing 
environment, . . .  have higher morale, higher

children from an apartment complex other­
wise open to the general public.1*

[5] Marina Point cannot plausibly claim 
that its exclusionary policy serves any simi­
larly compelling societal interest It can 
hardly contend, for example, that the class 
of persons for whom Marina Point seeks to 
reserve its housing accommodation, i.e., sin­
gle adults or families without children, are 
more in need of housing than the class of 
perrons whom the landlord has excluded 
from its apartment complex; indeed, pre­
cisely the opposite is true. As the Legisla­
ture stated in 1979: “The Legislature finds 
and declares that the state's housing prob­
lems are substantial, complex and now of 
crisis proportions . . .  The Legislature 
finds and declares that the greatest need 
for housing is experienced by residents at 
the lower end of the economic scale. Many 
moderate and low income households with 
children cannot normally find decent, aafe 
and suitable housing at prices they can af-

bou&lng satisfaction, and greater mobility in 
their neighborhoods").)

11. In light of the housing special needs of older 
dtizens, the New Jersey Supreme Court, in the 
Weymouth case quoted at length in footnote 
10, upheld the validity of a municipal zoning 
ordinance setting aside a portion of land for use 
as a mobile home park for older dtizens. In 
reaching its conduslon, the court observed; 
T h e  role width mobile home developments 
can play In satisfying the special needs of the 
State's .senior dtizens is evident. First, mobile 
homes provide a relatlv' .y -j'txpcnslve form of 
housing at a lime w Ik .ii Usa demand for such 
housing is great and ila availability is limited 
. . .  Second, mobile home developments ahord 
the elderly ihb age-homogeneous environments 
wtdch many older persons now seek and desire. 
Finally, the size of mobile homes is ideal for 
older person* with both physical and financial 
lim itations.. . . "  (364 A2A st p. 1029.)

These special features of mobile home parks, 
which correlate dosely with the special needs 
of older dtizens, may well explain the fact that 

'mobile home parks constitute the only housing 
facilities In which the California Legislature has 
explicitly authorized "adult only" restrictions. 
'See Civ.Co §§ 798.76, 799.5.)

12. Thus, contrary to the suggestion of the dis­
sent (dis. opa, post, pp. 510-511 ot 180 Cal.
Rptr., p p .---------------of —  P2A), this opinion
does not bar age-limited admission policies of 
retirement communities or housing complexes 
reserved for older dtizens.
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ford ” (Italics added.) (Stats.1979, ch.
1043, §§ 1, 2, pp. 8643-44.) Thus, unlike 
the case of special housing for the elderly, 
the exclusionary policy at issue here exacer­
bates, rather than alleviates, the Btate’s spe­
cialized housing needs.

Finally, apartment house living is by no 
stretch of the imagination the type of dam 
gerous or hazardous activity as to which the 
exclusion of children might be defended on 
health or safety grounds. Although certain 
facilities offered, by an apartment complex 
may possibly be withheld from children pur­
suant to such a safety rationale, a landlord 
cannot seize upon ine availability of such 
incidental facilities as a justification for 
closing off all of its principal services, i.e., 
bousing accommodations, to the broad class 
of families with children.1* If the rule were 
otherwir., of course, a proprietor could easi­
ly circumvent the Unruh Act’s prohibitions 
simply by adding some incidental facility 
which posed a special danger to an unde- 
sircd class of potential patrons. The funda­
mental right of equal access to public busi­
ness enterprises established by the Unruh 
Act cannot be so readily defeated.

5. Conclusion.
A society that sanctions wholesale dis­

crimination against its children in obtaining 
housing engages in suspect activity. Even 
the moat primitive society foaters the pro­
tection of its young; such a society would 
hardly discriminate against children in their 
need for shelter. Yet here the landlord

11. Although ooe  argument urged In defense of 
the exclusion of families with children from 
Marina Point rests upon the presence of swim­
ming pools on the premises, the landlord's own 
actions reveals the hol'owness of the conten­
tion. The swimming pools were part of the 
apartment complex long before the landlord 
Instituted Its ' adults only" program. If the 
pools were not Incompatible with the presence 
of children during tbe period before the new 
program, the pools could hardly become pro­
hibitively dangerous after the institution of that 
program.

Moreover, the landlord's ostensible concern 
for the safety of children has never led It to 
adopt tbe less restrictive practice uf simply 
excluding children frocu tbe use of the pools. 
Instead, the evidence at trial established that 
the landlord has routinely permitted both the

would single out children as a class for 
exclusion from shelter although such dis­
crimination against racial minorities or reli­
gious groups would be unquestionably ille­
gal. Indeed, under the Unruh Act we have 
condemned any arbitrary discrimination 
against any class.

The argument is launched that children 
clearly may be excluded from certain kinds 
of housing, such as housing for tbe aged, 
housing for special classes or purposes, and 
therefore that the instant exclusion is justi­
fied. But we do not here adjudge such 
special purpose housing. We have before 
us a mammoth apartment complex consist­
ing of 846 separate apartments which pro­
poses to engage in wholesale discrimination 
against children. To permit such discrimi­
nation is to approve of widespread, and 
potentially universal, exclusion of children 
from housing. Neither statute nor inter­
pretation of statute, however, sanctions the 
sacrifice of the well-being of children on the 
alter of a landlord's profit, or possibly some 
tenants’ convenience.

Tbe judgment is reversed.

BIRD, C. J., and NEWMAN, BROUS­
SARD and WHITE,** JJ., concur.

•

RICHARDSON, Justice, dissenting.
I respectfully dissent.
This case illustrates a truism: the answer 

\‘o a legal question frequently depends upon 
i\ow the question is phrased. If the issue

remaining re*Went children and children of 
guests to use Its swimming facilities. Under 
these circumstances, the presence of the swim­
ming pools cannot possibly Justify the land­
lord's broad exclusionary policy.

Finally, we note that the asserted "special 
features" on which the dissent relies—swim­
ming pools with no shallow ends, no play­
grounds, ungated gangplanks to the ocean—are 
hardly the kind of amenities which would sug­
gest that this apartment complex was intended 
solely for "our middle aged or older dtizens” 
on whose behalf the dissent defends the com­
plex's exclusionary policy. (See dix. opn. ,oost
pp. 510-511 of 180 CsLRptr., p p . ---------------
of —  PJd.)

•°  Assigned by the Chairperson of the Judicial
Council.
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before us is, as framed by the majority
(ante, p. 510 of 180 Cal-Rptr., p .  of
—  P.2d) should we approve “wholesale 
discrimination against children,'’ or the 
“universal exclusion of children from hous­
ing” or sanction “the sacrifice ol the well- 
being of children on the altar of a-landlord’s 
profit, or possibly some tenants’ conve­
nience,” tbe answer is a thundering “no." 
We’ll choose children over a landlord's prof­
it and greoO every time. If, however, the 
question is put a little differently, and we 
inquire—do our middle aged or older citi­
zens, having worked long and hard, having 
raised their own children, having paid both 
their taxes and their dues to society retain 
a right to spend their remaining years in a 
relatively quiet, peaceful and tranquil envi­
ronment of their own choice? The answer 
to such a question is, why not? There are 
two conflicting social policies present irf-this 
case, and a just society including its law 
courts should try to accommodate and serve 
them both.

The majority does not identify any consti­
tutional violations here. Rather it bases its 
sweeping holding exclusively on the Unruh 
Civil Rights Act (Civ.Code, § 51). Section 
51 provides as follows: “All persons within 
the jurisdiction of this state are free and 
equal, and no matter what their sex, race, 
color, religion, ancestry, or national origin 
are entitled to the full and equal accommo­
dations, advantages, facilities, privileges, or 
services in all business establishments of 
every kind whatsoever. [1] This section 
shall not be construed to confer any right or 
privilege on a person which is conditioned 
or limited by law or which is applicable 
alike to persons of every sex, color, race, 
religion, ancestry, or national origin."

We closely examined this section in In rc 
Cox (1070) 8 Cal 3d 205,90 Cal.Rptr. 24, 474 
P3d 992, and held that Its enumeration of 
prohibited forms of discrimination was “il­
lustrative, rather than restrictive" (p. 212, 
90 CaLRptr. 24, 474 P.2d 902) and not only 
incorporated those rights which were de­
clared by this court to exist under former 
civil rights legislation dealing with places of 
“public accommodation and amusement” 
(uee Stoumen v. Reilly (1951) 37 Cal 3d 718,

824 P3d 969; Orloff v. Loe Angeles Turf 
Club (1951) 86 Cal.2d 784, 227 P3d 449) but 
also extended thoee rights, in the words of 
tbe statute, to “all business establishments 
of every kind whatsoever.” Thus, we con­
cluded, the Unruh Act does more than pro­
hibit the enumerated forms of discrimina­
tion in all business establishments. “[Bjoth 
its history and its language disclose a clear 
and large design to interdict ell arbitrary 
discrimination by a business enterprise.” (8 
Cal .3d, at p. 212, 90 Cal.Rptr. 24, 474 P3d 
992, italics added.) Having so held, we 
were very • -eful to explain that this ban, 
however comprehensive in scope, was not 
absolute in application. There was no vio­
lation of the Unruh Act, we noted, by the 
establishment and enforcement of "reasona- 
ble regulations that are rationally related to 
the services performed and facilities provid­
ed." (Ibid., italics added.)

It seems clear to me that Marina Point 
(1) is a “business establishment” within the 
meaning of, and therefore subject to, the 
Unruh Act (Flowers v. John Burnham & Co.
(1971) 21 Cal.App.3d 700, 703, 98 Cal.Rptr. 
644; Swann v. Burkett (1962) 209 Cal. 
App.2d 685, 694-695, 26 Cal.Rptr. 286; cf. 
Abstract Investment Co. v. Hutchinson 
(1962) 204 Cal.App.2d 242, 254-255, 22 Cal. 
Rptr. 809; Bee also 56 Ops.Cal.Atty.Gen. 546 
(1973)), and (2) has not violated the Unruh 
Act if its rental policy was a "reasonable 
regulation[ ] , . .  rationally related to the 
services performed and facilities provided.” 
(Cox, supra, at p. 212, 90 Cal.Rptr. 24, 474 
P3d 992.) Under the circumstances of this 
case, the trial court concluded that plain­
tiffs  policy was reasonable. I agree with 
its conclusion.

The trial court made express findings of 
fact that the facilities at Marina Poirot are 
"designed for use by adults, not ‘dren, 
and pose dangers to children tfh  j not 
accompanied by adults.” It further ex­
pressly found that plaintiff Marina Point's 
“exclusion of children from the premises at 
issue herein is rationally related to the lack 
of facilities provided for children 
These findings were amply supported by 
the record. The evidence before the trial
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oourt established, in substance, that Marina 
Point was designed und constructed for the 
purpose of providing all-adult rental hous­
ing, and that as such its facilities were 
ill-adapted for use by children. There was 
unchallenged testimony that, among other 
things, neither of the two swimming pools 
of the facility has a shallow end; there are 
no playgrounds or any .other facilities ap­
propriate for recreational use by children; 
gr gplanka leading from the facility direct­
ly to tiie adjoining ocean are not equipped 
with gates; and, in general, the use of 
existing facilities at Marina Point by chil­
dren when playing results in substantial 
da ‘ooth to themselves and to adult
*». ai te.

The majority attempts to discount the 
force of these findings by observing that 
Marina Point, prior to the 1974 decision to 
accept no further tenants with children, 
freely rented to families having children. 
It is suggested, in short, that the adaptabili­
ty of the premises to use by children is 
demonstrated by the fact that they nave 
actually resided there. This proposition, its 
logical failings aside, must t>e considered in 
the light and context of the recoro which 
reflects that plaintiff became the owner of 
the complex in 1972, several years after it 
r r a  built; that at that time, as a result of 
existing leases, there were children included 
among the tenants; and that in 1974, two 
years after acquiring the property and be­
cause of its experience during tlu’t period, 
plaintiff decided that no further leases to 
families with children would be entered 
into, but that families with children then in 
occupancy should be allowed to remain.

I do not agree with the majority's sugges­
tion that one who purchases property which 
is constructed and designed for all-adult 
rental occupancy is thereafter for all time 
precluded under the Unruh Act from put­
ting that property to its intended use be­
cause a prior owner had chooen to do other­
wise. Here, plaintiff purchased property 
which was subject to outstanding leases and 
a then current rental policy which had pre­
viously permitted oocuparcy inconsistent 
with the design for the complex.

Our sole inquiry, under Cox, is to deter­
mine whether the landlord has acted rea­
sonably—i.e., whether in initiating and en­
forcing its new policy, it has done so by 
regulations which are reasonable in light of 
the circumstances and “rationally related to 
the services performed and facilities provid­
ed.” (Cox, supra, at p. 212, 90 Cal.Rptr. 24, 
474 P2d 992.) The trial court’s conclusion 
that plaintiffs action met this standard is 
fully supported by the court’s express find­
ings of fact and substantial evidence in this 
record (See Stevens v. Parke, Davis & Co. 
(1973) 9 Cal.Sd 51, 63-64, 107 Cal.Rptr. 45, 
507 P2d 653.) It has long been our ruie 
that our review “begins and ends with the 
determination as to whether there is any 
substantial evidence oontradicted or uncon­
tradicted which will support the finding of 
fact" (Primm v. Primm (1956) 46 Cal 2d 
690, 693, 299 P.2d 231.)

Because the majority declines to reach 
defendants’ constitutional arguments, I, ac­
cordingly. do not discuss them here other 
than to observe that the equal protection 
and due process principles relied upon by 
defendants place no .jtrictionB upon purely 
private action, but affect only state action, 
which is not involved here. (Garfinkle v. 
Superior Court (1978) 21 Cal 2d 268, 281— 
282, 146 Cal.Rptr. 208, 578 P2d 945; Krug­
er v. Wells Fargo Bank (1974) 11 Cal.3d 352, 
366-367, 113 Cal.Rptr. 449, 521 P2d 441; 
Shelley v. Kraemer (1948) 334 U.S. 1,13, 68
S.Ct 836, 842, 92 LEd. 1161; Civil Rights 
Cases (1883) 109 U.S. 8, 11-19, 8 S.CL 18, 
21-27, 27 LEd. 835; see also Gay Law 
Students Assn. v. Pacific Tel. A Tel. Co. 
(1979) 24 Cal.3d 458, 468, 493, 166 Cal.Rptr. 
14, 596 P2d 592.)

I fully share the majority’s concern with 
the current need in this state for moderate 
and low income housing Tor families with 
children. We should impose no restriction 
on the power of either state or local govern­
ment, through Ihe proper exercise of their 
police powers, to enact measures calculated 
to insure that all families with children are 
able to secure adequate and affordable 
housing. In the matter before us, however, 
the majority simply disagrees with the ex­
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pjjdt fact findings of a trial court which I would dismiss the appeal of plaintiff 
latened to the witnesaes, examined the evi- Marina Point from the order after judg- 
dence, and expressly found as a fact that ment taxing costs, and would affirm the
the premises in question were planned and judgment 
built for all-adult tenants and not for chil­
dren. On the basis of these findings, there _____ .
it nothing in tbe Unruh Act which prohibits 
limitations here imposed. It is not unrea- 
tonable that tbe rental policies of an apart­
ment complex be tailored and fashioned to 
match its planned design and character. If 
the trial court had found as a fact that the 
premises were designed for general use a 
different legal conclusion would follow.

MARINA POINT, LTD. ▼. WOLFSON 9lo
C3U •*, Sop^ IM  CaLXptr. 4M

MOSK, J., concurs.
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PART I: INTRODUCTION
— —  ■■■'■ ■ ~ — — » %

This chapter deals with the situation where a landlord attempts to 
evict a tenant because the tenant reported housing code violations to 
the local Building Inspection Department.

First is an article by Moskovitz, "Retaliatory Eviction - The 
Law and the Facts," which first appeared in the Clearinghouse Review. 
May, 1969. This article discusses cases dealing with retaliatory 
evictions, suggests arguments to make in jurisdictions where there is 
presently no decision on this issue, and makes suggestions on how to 
go about proving the landlord's motive.

Second is an article which appeared in the July 15, 1972 issue of 
the Law Project Bulletin which reviews legislative developments to 
that date. The article also cites cases decided after the first 
article in this chapter was prepared. The constitutionality of the 
New Jersey statute was attacked and upheld in Troy Hills Village. Inc.
v. Fischler, 121 N.J. Super. ___ ,  A. 2 d __ (1973), and should be
referred to to bring the first article up to date.

Third is a copy of a Complaint and Order to Show Cause and 
Temporary Restraining Order in the case of Rose v. Hewes Co.. et al.
This case was filed in response to a landlord's attempt to evict a 
tenant, in retaliation for fhe tenant's attempt to organize other 
tenants to complain about conditions in the building. The Complaint 
requests $811,000 damages and preliminary and permanent injunctions 
against the landlords to compel them to bring the building up to code. 
Based on this Complaint, a temporary restraining order was obtained 
preventing the landlords from bringing any eviction action against 
the tenant. Faced with the potential expenses involved in damages, 
repairing the buildivg, and attorney's fees (and not enjoying the 
newspaper publicity) the landlords soon agreed to settle the case.
Not only did they agree to let the plaintiff stay in his apartment, 
they also agreed to make most of the repairs he demanded, enact house 
rules to control the manager's conduct, to charge plaintiff only $1 
a month rent until the repairs are made, and to pay him four years 
bach rent ($1,525). A copy of the settlement agreement appears at the 
end of thi3 Chapter.

Filing such a Complaint is an alternative response to the 
attempted retaliatory eviction, and it may be more effective tHan 
merely trying to defend the eviction action (which may also be done 
if the affirmative action fails).

L-T Ch. I l l  ~ 2
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. A tenant becomes fed up with rats which are*Infesting his 
apartment and his landlord's failure to do anything about it. As 
this is a violation of local health laws, the tenant reports this 
matter to the local Health Department. The Health Department 
inspects the apartment to verify the violation and orders the 
landlord to get rid of the rats, informing the landlord that the 
tenant made the complaint.

The tenant has no written lease and only a month-to-month 
tenancy. Therefore, the landlord can give him a thirty day notice 
to quit without stating any reason. The landlord does this because 
he does not want troublemakers in his building and perhap3 as a 
subtle warning to other tenants who might file similar complaints.

When the tenant refuses to move at the end of thirty days, the 
landlord brings an eviction action. In his answer, the tenant raises 
an affirmative defense that the landlord's primary motive for bringing 
the action is to retaliate against the tenant for filing the complaint 
with the local Health Department. Should this defense be allowed?
If it is allowed, how can the tenant prove the landlord's motive?

This is the classical case of "retaliatory eviction." Another 
form in which it is likely to come up is where the landlord, instead 
of serving a thirty day notice to quit, serves a notice that unless 
the tenant leaves the rent will be substantially increased at the 
end of thirty days. The tenant stays on, refuses to pay the increase, 
in rent, and then the landlord brings an eviction action for the 
tenant's refusal to pay this extra rent.

«

Legal Services attorneys throughout the country face some, 
variant of this problem or the prospect of it, daily. Their clients 
live in substandard housing, where landlords know of health code 
and housing code violrtions, but refuse to do anything about it.
Tenants are afraid to report violations and ask for help from city 
agencies in enforcing these codes because if they do they may be evicted 
or the rent will be raised. Because of low vacancy rates, they have 
no place else to go. Therefore, unless such retaliatory evictions 
can be stopped, the violations will continue and the municipal code 
enforcement system, which depends largely upon complaints, is 
effectively stymied.

*by Myron Moskovitz, Chief Attorney. Reprinted by permission from 
Clearinghouse Review, Vol. 3, No. 1, pages 4-6, 10-12, May 1969, published 
by the National Institute for Education in Law and Poverty, Copyright 1-969 
by Northwestern University.
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This article will discuss the problem of retaliatory eviction, 
including recent developments in the law regarding this defense and 
some problems of proof.

Most states have no specific legislation prohibiting retaliatory 
evictions, and such evictions will have to be challenged on consti­
tutional and common law and statutory interpretation grounds. Several 
of these grounds were advanced before the United States Court of Appeals 
for the District of Columbia Circuit in Edwards v. Habib. 397 F. 2d 687 
(1968), in which the Court allowed the defense of retaliatory eviction. 
The opinion is quite extensive, the Court thoroughly discussing three 
grounds, deferring judgment on two of the theories while accepting the 
third. In raising a retaliatory eviction defense in a jurisdiction 
which has not considered this question before, attorneys should raise 
all three of these theories, usiug the Edwards analysis =5iid the author­
ities cited there where appropriate.

The Court first considered the argument that to permit the 
eviction would interfere with the tenants' rig} t under the First 
Amendment to petition the government for a redxees of grievances.
The required "state action" would be found in the use of the courts 
to enforce the eviction, just as the United States Supreme Court 
found that it would be improper state action for a court to enforce 
a private covenant restricting residential property to whites only 
in Shelley v. Kraemer. 334 U.S. 1 (1948).

This argument for invoking the retaliatory eviction doctrine 
had been accepted by the United States District Court for the Southern 
District of New York in an unreported decision in Tarver v. G. & C .

CopiTfght 1973 N b tlon .l H ou ilng »nd Ecooomk D tv ilo p nw n l L*« Pro(*el
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Construction Corp., Ho. 64 C 2945 (S.D.N.Y., Hov. 9, 1964).
Court in E d wards, however, did not accept this theory so quickly, 
recognizing' the implication if Shelley were carried to its logical 
extreme. Nevertheless, impressed by the holdings in New York Times 
v. Sullivan, 376 U.S. 254 (1964), and Marsh v. State of Alabama,
326 U.S. 501 (1946), that state courts could not support private
action unreasonably restricting free speech, the Court indicated
an inclination to accept this theory. But, as will be seen below, 
the Court did not finally pass on this and instead accepted another 
theory.

The second argument advanced in Edwards was. that no state 
action was necessary, because the right of a citizen to Inform his 
government of a violation of law is constitutionally protected 
against private action as well as government action. This theory 
stems from the holding in In re Quarles and Butler, 158 U.S. 532,
536 (1895), that: "

The right of a citizen informing of a violation
of law . . . does not depend upon any of the
Amendments to the Constitution, but arises out 
of the creation and establishment by the Consti­
tution itself of a national government, paramount 
and supreme within its sphere of action.

This is the theory which the law and motion judge in the trial court 
in Edwards had accepted, although* the trial judge later rejected 
it and refused to allow evidence of a retaliatory motive. .The District 
of Columbia Court of Appeals also rejected this argument, distinguishing 
Quarles on the ground that there Congress had enacted legislation 
(the Civil Rights Act) granting such rights. The Court of Appeals, 
however, held that the Civil Rights Act had provided remedies only,
and the rights the Court in Quarles was discussing stemmed from the
Constitution. Therefore, Q'/srles would seem to apply to the re­
taliatory eviction situation. Nevertheless, the Court also declined 
to make a holding on this theory, Instead selecting the third argument.

The third argument, which the Court adopted, was that to permit 
retaliatory evictions would be contrary To the statutory intent 
behind the Bousing Code and would be contrary to public policy. The 
Court held that:

To permit retaliatory evictions . . . would clearly 
frustrate the effectiveness of trie housing code as a 
means of up-grading the quality (if housing in Wash­
ington . . . .  In light of the Appalling condition 
and shortage of housing in Washington, the expense 
of moving, the inequality of bargaining power between
tenant and landlord, and the social and economic

I
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Importance of procuring at least minimum standards In 
housing conditions, we do not hesitate to declare 
that retaliatory evictions cannot be tolerated.
There can be no doubt that the slum dweller, even 
though his home be marred by housing code violations, 
will pause long before he complains of them if he 
fears eviction as a consequence. Hence, an eviction 
under the circumstance of this case would not only 
punish appellant for making a complaint which he 
had a constitutional right to make, a result which 
we would not impute to the will of Congress simply 
on the basis of an essentially procedural enactment, 
but also would stand as a warning to others that 
they dare not be so bold, a result which, from the 
authorization of the housing code, we think Congress 
affirmatively sought to avoid. 397 F.2d at 701.

This public policy argument was followed by a City Court in 
New York in Portnoy v. Hill, 294 N.Y.S.2d (1968), wherein the 
Court held that the case for allowing the defense of retaliation is 
much stronger in New York than in the District of Columbia, because 
New York statutes permit equitable defenses to be raised in eviction 
proceedings. Although the Court did not clearly indicate what 
type of equitable defense it considered retaliatory eviction to be, 
it apparently had in mind the "cleau hands" doctrine

In Hosey v. Club Van Courtlandt; 29° F. Supp. 501 (S.D.N.Y. 
1969), the United States District Court f, ■: the Southern District 
of New York was asked to enjoin a landlord from instituting a state 
court eviction proceeding, on the ground that the landlord's motives 
were retaliatory. Such an action would be unconstitutional and 
therefore in violation of the Civil Rights Act, 42 U.S.C. $1983.
The Court adopted the first argument advanced in the Edwards case, 
following Tarver and held that for a state court to allow an eviction 
unier such circumstances would violate the First and Fourteenth 
anendments. The Court next held that where state law clearly rejects 
thi defense of retaliatory eviction, federal courts may enjoin the 
ust of state courts for this purpose. In this case, however, the 
Court found that New York state courtB are still unsettled on this 
point. Although the City Court in Portnoy v. Hill had allowed 
the defense, another lower court, in an unrcported opinion, had 
rejected it. Lincoln Square Apartments v. Davis, No. L. & T. 80411- 
1968 (N.Y. City Civ. Ct., Dec. 3, 1968).

Thus, Hosey is very useful authority for two propositions:
(1) a state court is required by the First and Fourteenth amendments 
to permit the defense of retail'iory eviction, and (2) if state law 
clearly precludes this defense, federal courts may be used to enjoin 
such evictions.

L - T  C h .  I l l  -  6
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A  Michigan. Court has also followed the. public policy argument 
adopted iu Edwards, although, this holding is no longer necessary in 
Michigan due to the new legislation descrihed above. The case in 
which this doctrine was adopted was Watts Lyles, CCH Pov. L Rep., 
para. 9028 Qlo. 1049286, Mich. Cir. Ct. Commissioners Ct., Wayne 
County, Feb. 28, 1968;.

Two recent cases, however, have specifically rejected Edwards, 
refusing to allow the defevse of retaliatory eviction where there is 
no clear legislative authority for it. These cases arose in Maryland, 
Weinberg v. Scheper, CCH Pov. L. Rep., para. 9185 (No. 24453-68), and 
in Connecticut in LaChance v. Hoyt, CCH Pov. L. Rep., para. 9092 
(Ho. CV. 14-685-35851, Conn. Cir. Ct., 14th Cir., Sep. 6, 1968).

Florida hns followed Edwards, but has added an additional burden 
upon the tenant raising the defense of retaliatory eviction. In 
Wilkins v. Tebbetts, 216 So.2d 477 (Fla. DIst. Ct. App. 1968), the Court 
rejected a retaliatory eviction defense because the tenant had not alleged 
or proved any specific code violations. ?iire the Court required the 
tenant to prove not only that the landlord's reason for the eviction 
was the fact that the tenant reported alleged code violations, but 
also that such violations in fact existed. While this should not 
usually be difficult to prove, the imposition of this burden on the 
tenant seems unnecessary in view of Edwards' rationale that the purpose 
of allowing the defense is to facilitate city enforcement by encouraging 
reporting of alleged violations.

To our knowledge, these are the only cases which have passed 
upon the defense of retaliatory eviction at the present time. Most 
jurisdictions have yet to decide this question. Attorneys raising the 
defense of retaliatory eviction in these jurisdictions for the first 
time should, of course, raise the arguments which were raised in Ed­
wards and use the authorities cited in Edwards, as well as Edwards 
itself (and Tarver, Portnoy and Hosey). These attorneys should also 
search for cases in such jurisdictions holding that a normally 
unrestricted right to sever or refuse to renew a contractual rela­
tionship may be restricted where the reason for such severence or 
refusal is contrary to public policy, usually as expressed by some 
statute. Such cases tend to occur in labor law, but they may occasionally 
be found in other fields. It has been held in many states, for 
example, that where state law contains a general policy that employees 
Shall have the right to organize, an employer may not terminate an 
employment at will because an employee joins a union. Glenn v. Clear- 
man's Golden Cock, Inc. 192 Cal. App. 2d 793, 13 Cal. Rptr. 769 (1961); 
Sand v. Queen City Packing Co. 180 N.W.2d 448 (N.D. 1961); Cooper 
v. Nutley Sun Printing Co. 36 N.J. 189, 175 A.2d 639 (1961);
Independent D.W. Union v. Milk D. & D. Emp. 30 N.J. 173, 152 A.2d 331,
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336 (1959); Krystad v. Lau, 400 P.2d 72 Gh*sh. 1965); Annotation,
83 A.L.R.2d 532. See also Pettway y. American Caat Iron Pipe Co., 
(5th Cir., 1969) 37 Law Keek 2695. Nor may an employer fire an 
employee from an employment at will because'the employee refused to 
commit perjury. Petermann v. International Brotherhood of Team­
sters 174 Cal. App. 2d 184, 344 P.2d 25 (1959). A land owner may 
not evict a sharecropper tenant because the tenant registered to vote 
or voted, United States v. Beaty 288 F.2d 653 (6th Cir, 1961);
United States v. Bruce 353 F.2d 474 (5th Cir. 1965), or because 
a tenant-employee went on strike. Hotel and Restaurant Employees 
v. Boca Raton Club 73 So.2d 867, 871 (Fla. 1954). An insurance 
company may not cancel a dentist's malpractice insurance because 
he testified against another dentist in a malpractice c?*sert 
L'Orange v. Medical Protective Co. 394 F.2d 57 (6th Cir. 1968).

It should be pointed out that, while in Edwards the "public 
policy" the Court sought to enforce was the policy towards municipal 
enforcement of housing codes, other "public policies" for allowing 
retaliatory eviction as a defense may be conceived. For example, 
most states have criminal statutes prohibiting the intimidation 
of witnesses, including prospective witnesses. See, e.g., Cal.
Penal Code §136. As the tenant who reports a housing code violation 
is in effect offering to testify at a later criminal proceeding 
against a landlord, a retaliatory eviction would seem to be an 
act of intimidation against the tenant as a witness, and therefore 
should be barred by public policy. A further public policy might 
be found in the First Amendment to the United States Constitution, 
which encourages free speech and petitioning the government for a 
redress of grievances. This is not a constitutional argument, but 
an argument that public policy may. be found in the Constitution.
A similar argument war accepted in James v. Marin Ship Corp., 25 Cal 
2d 721, 739-740, 155 P.2d 329 (1944). There, injunctions were 
granted against hiring discrimination against Negroes by private 
employers and admission discrimination by labor unions. The Court 
held that the Fourteenth Amendment established a public policy 
of the United States against racial discrimination.

Establishing the principle that a defense of retaliatory 
eviction may be permitted, however, is only the first step. The 
next step, which might be even more difficult, is proving your 
case. When the landlord brings what appears to be an ordinary 
eviction action, how do you prove his retaliatory motive? Landlords 
frequently terminate month-tc-month tenancys on thirty day notices, 
and they usually have pretty justifiable reasons for doing so. The 
tenant will often have a history of paying his rent a few days late, 
being somewhat noisy sometimes, or perhaps there, is overcrowding 
in'violation of housing codes. Also, even if none oi these factors 
are present, if you have no statements.from the mouth of the landlord 
as to why he is evicting, how do you prove his motive?

L-T Ch. I l l  -  8
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There Is, of course, very little case . aw directly on point,
since at this point in time there are so few cases reported regarding 
retaliatory eviction. Nevertheless, we have some vesy helpful analogies 
from the labor law field. Under the National Labor Relations Act and 
many state xaws, an employer may not fire or refuse to hire an employee 
because of his union activity. In cases arising under these laws, courts 
have discussed what types of evidence are persuasive in proving the 
employer's unlawful motive. These issues seem to be directly parallel 
to the proof problems in retaliatory evictions.

The first question to face is how strong a retaliatory motive 
you must prove. Must retaliation be the landlord's sole motive or may 
it be one of several motives? In the labor law cases, the courts have 
held that discrimination against union activity need not be the sole 
motive, but must be "a substantial or motivating reason." In National 
Labor Relations Board v. Whitin Machine Works, 204 F.2d 883, 885 (1st 
Cir. 1953), the Court held:

la order to supply a basis for inferring dis­
crimination it is necessary* to show that one 
reason for the discharge is that the anployee 
was engaged in protected activity. It need not 
be the only reason but it is sufficient if it 
is a substantial or motivating reason, despite 
the fact that other reasons may exist.

Similarly, in Sand v. Queen City Packing Company, 108 N.W.2d 448, 
452 (N.D. 1961), the Court reversed a judgment for tlr employer, 
holding that a jury instruction requiring the employees to prove that 
the employer's "sole" motive for firing them was their union affiliation 
was improper. The Court held that the employees need only prove that 
their union affiliation was the "motivating or moving cause for the 
discharge."

This means, of course, that an employer may have had several 
very legitimate grounds for firing an employee, but if the employee's 
union affiliation was the "motivating" ground, the firing must be set 
aside. A.P. Green Fire Brick Co. v. N.L.R.B. 326 F.2d 910, 916 (8tl 
Cir. 1964); N.L.R.B. v. Howe Scale Company 311 F.2d 502, 505 (7th Civ’. 
1963).

Likewise, then, evidence that the landlord has some justifiable 
reasons for evicting a tenant should not defeat a retaliatory eviction 
defense, if the evidence shows that retaliation was his "motivating" 
ground for bringing the action.

Second, what types of evidence should be introduced to show 
that the landlord's motive was retaliation?

L-T Ch. I l l  - 9
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In Hosey v. Club Van Courtlandt, 299 F.Supp. 501 CS.D.N.7.t 
19691, the tenant had filed complaints with city officials and 
then held a meeting in his room with other tenants to consider making 
other complaints. The folloT:ing day he was informed that his rent would 
be raised, and five days later he was told he would have to leave.
The Court found that "the coincidence of the tenants' meeting and the 
landlord's threats to evict," together with the absence of threats 
to evict prior to the tenants' meeting, would probably furnijh proof 
that "the overriding reason" for the threats of eviction was retaliation.

Another very instructive case is N.L.R.B. v Melrose Processing 
Co._, 351 F.2d 693 (,8th Cir. 1965). In that case, Miss Thielen had 
wor* y d  as a neck slitter in defendant's turkey processing plant. Even 
though she was "really good handling the knife" Calthough she had 
admitted engaging in some "horseplay" by throwing turkey parts at fellow 
employees), defendant had refused to hire her om-. season. The court 
affirmed the N.L.R.B.'s finding that defendant had refused to rehire 
the employee because of her union affiliation.

The Court Jtated that "the essential ingredients; in this 
case are a knowledge on the part of the employer that t!he 
employee iu engaged in union activity." 351 F.2d at 697. . Similarly, 
in retaliatory eviction cases, ic will have to be proved that the 
landlord knew that the tenant complained to the local enforcement 
agency before it can be proved that retaliation was the-"motivating" 
ground for the eviction action.

In finding substantial evidence to support the N.L.R.B.'s finding, 
the Court relied on several items of evidence.

First, the Court held that evidence that no justifiable reason 
for the refusal to rehlre existed was evidence of an improper motive.

If one can uhow that every other alternative except 
the fact sought to be proved is not true, you 
indirectly prove that fact is true . . . .  By showing 
that there was no other reasonable explanation for 
Miss Thielen not b^ing rehired, her union activity 
stood out as the logical explanation of her employer's 
action. While this method is not infallible, it 
oucceeds in providing circumstantial evidence to 
illuminate the issue. 351 F.2d at 698.

Second, when Mis3 Thielen had sought an explanation for not being 
rehired, the employer refused to give her a reason. The Court held 
that this refusal to tell was a circumstance which might alone be enough 
to support an inference that the refusal to rehire wae discriminatory.
351 F.2d at 699, citing N.L.R.B. v. Plant City Steel Corp. 331 F.2d 511, 
515 (5th Cir. 1964). " ' ~
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Third, although defendant contended tnsr ru.no

guilty cf rule infractions, she had never been reprimanded or issued 
a warning, even though it was company policy to issue such warnings 
and reprimands. The Court held that this also furnished an inference 
that the refusal to rehirc was discriminatory. 351 F.2d at 699.

%
Fourth, the Court also relied on evidence that employees guilty 

of far more serious rule infractions have not been treated so severly 
as Hiss Thielen. 351 F.2d at 699; see also A.P. Green Fire Brick 
Corp. v. N.L.R.B. 326 F.2d 910, 916 (8th Cir. 1964).

In pro'-'<r.j a retaliatory eviction case, similar evidence might 
be used. It might be shown that (1) the tenant always paid rent on 
time, behaved properly, etc., and therefore the landlord could have 
no reason for eviction other than retaliation; (2) when the tenant 
asked the landlord the reason for the thirty day notice, the landlord 
refused to answer or was evasive; (3) if the landlord contends that the 
tenant was sometimes late in paying the rent, or was sometimes noisy, 
it might be shown that the landlord had nevar complained about this 
to the tenant; (4) other tenants were lata in paying rent for longer 
periods and more frequently than the defendant.

Because of space limitations, th<e above is only a summary of the 
problems and authorities involved in retaliatory evictions. However, 
the following law review articles deal with retaliatory eviction and 
may be helpful: "Leases and the Illegal Contract Theory - Judicial
Reinforcement of the Housing Code," 56 Geo. L. J. 920, 933 (1968); 
"Retaliatory Eviction - Is California Lagging Behind?," 18 hasting 
L. J. 7^0 (1967); Schoshinski, "Remedies of the Indigent Tenant: 
Proposal for Change," 54 Geo. L. J. 519 (1966); Note, "Retaliatory 
Evictions and the Reporting of Housing Code Violations in the District 
of Columbia," 36 Geo. Wash. L. Rev, 190 (1967); Note, "Landlord and 
Tenant - Retaliatory ’Evictions," 3 Harv. Civ. R. Civ. Lib. L. Rev.
193 (1967); "Housing for the Poor: Rights and Remedies," N.Y.U. Wel­
fare Law Supp., No. 1 (1967); Tenants’ Rights: Legal Tools for
Better HousingTReport on National C.onferencr on Legal Rights of 
Tenants, U<S. Government Printing, Office (1967).

If you have a case in which you would like further help, 
please contact me at National Housing and Development Law Project,
Earl Werren Legal Institute, Berkeley, Celifornia 94720 or telephone 
me at (415) 642-1811.
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PARI III: LEGISLATIVE ACCEPTANCE
RETALIATORY EVICTION DOCTRINE

The defense of retaliatory eviction has been a pivotal point in the 
increasing number of enacted tenant*8-right oriented legislation. In 
its consideration of the eviction of a tenant for withholding cent 
bee -.use of landlord's housing code violations, the court in Robinson v. 
Diamond Housing Corp.. 463 F.2d 853, 863 (D.C. Cir. 1972) powerfully 
states:

The widespread adoption of the rule by both ■’.ourts
and legislature, stands as convincing testimony
to the pervasive feeling that retaliatory evictions 
are inconsistent with a sensible and humane housing 
policy. Indeed, some courts have thought the rule 
so fundamental as to reach constitutional 
magnitud ft- . . .

State and federal courts in California,^ Florida fBowles v. Blue Lake 
Development Corp.. (S.D. Florida, 1971) C. C.E. Pov. L. Rptr. 112325.51], 
Massachusetts [McQueen v. Druker. 317 F. Supp 1122 (D. Mass. 1970)],
New Jersey,2 New York [Hosey v. Club Van Courtlandt. 299 F. Supp. 501 
(S.D.N.Y. 1969)], Wisconsin [Dlckhut v. Ni rton. 45 W.2d 309, 1.73 N.W.2d 
297 (1970)], and the District of Columbia [Edwards v. Habib. 397 F , 2 d  
687 (D.C. Cir. 1968)] have validated the defense. Legislators, . ell
as the courts, have responded to the crucial task of making ci tin; ore
liveable by passing laws which safeguard the tenant's multi-facete.. 
activities. While all the states with retaliatory eviction legislation 
prohibit reprisal against a tenant who lodges a good faith complaint 
about Housing Code violations to the proper authorities, there is a 
growing recognition that other tenant-related rights must have similar 
protection. This concern has led to an inclusion in the statutes of 
guarantees against retaliation for such tenant conduct as requesting 
repairs, attempting to enforce lease or contractual provisions, using 
any lawful means (as in recourse to courts) given to the tenant under 
the U.S. or local laws and most Importantly, organizing or Joining

Schwelger v. Bonos. 3 Cal. 3d 507, 90 Cal. Rptr. 729 (1970);
Aweeka v. Bonds,' 20 Cal. App. 3d 281. 97 Cal. Rptr.. 650 (1971).

2
Alexander Hamilton Savings and Loan Assn. v. Whalen. 107 N.J.

Super. 89, 257 A.2d 7 (1969); Engler v. Capital Management Corp.. 112 N.J. 
Super. 445, 271 A.2d 615 (1970); Ed E. Newman Inc. v. Hallock. 116 N.J. 
Super. 220, 281 A.2d 544 (1971). These three specifically protect tenant 
organizing. Sllberg v. Lipscomb. 117 N.J. Super. 491,’ 285 A.2d 86 (1971).

^Maryland— only if compalints .of substantive nature.
Pennsylvania— merely in regard to rent withholding.
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tenant unions. Fear of losing one's home Is a sufficiently strong 
Impediment to dampen tenants' desire to exercise their rights by seeking 
help through legal /channels or from proper authorities. Without the 
correct play of checks and balances, the landlord can continue to 
exert hidden pressure to quiet the tenant from voicing his grievances.

The retaliatory eviction statutes, not? in effect in fourteen 
states,^ express the fecundity of legislators' minds in securing for the 
tenant a broadened sphere of legal activity. In addition to these 
statutes, Philadelphia, Seattle and the District of Columbia have 
enacted ordinances allowing the defense of retaliatory evictions.^
The statutes vary with regard to the following: (1) What tenant acts
are protected? (2) For what duration of time does the statute forbid 
a landlord's retaliation? (3) What forms of retaliation are prohibited? 
(4) Who has the burden of proof? (5) Does the statute provide for a 
rebuttable presumption? (6) In what instances is a landlord's retalia­
tion not considered? and (7) Is an affirmative action authorized?

All the statutes prohibit retaliation for the tenant's complaints 
to housing code officials. fSupra, n. 3.] Only three statutes specif­
ically protect complaints to landlords. [Connecticut, Delaware and 
Hawaii.] In light of the fact that complaints in the normal course of 
events would naturally be made to the landlord prior to housing code 
officials, it would not be unreasonable for courts to extend the pro­
tection to complaints to landlords by inference.

______________   . . h— - p

ACal. C.C. 51942.5
Conn. Gen. St. Ann., §42-540a (Supp. lfo9).
Del. Ch. 25 55917 (Supp. 1971).
Ha. Ch. 666 §43 (Supp. 1971).
111. Rev. St. Ch. «•?, 571 (Supp. 1971).
Me. Rev. St. Tit. 14 §6001, 6002.
Md. Laws Ch. 687 §9-10 (Supp. 1971).
Mass. Comp. Laws Ann., Ch. 186 §18 (Supp. 1970).
Mich. Comp. Laws Ann., Ch. 600, §5646 (Am'd P.S. 1969).
Minn. Stat. Ch. 240 §566.03 (Supp. 1971).
N.J. Stat. Ann. 2A §42-10.10
N.Y. Uncont'd Laws, Tit. 23 §8590, 8609 (Supp. 1971).
Pa. St. Ann. Ch. 35, §17d0-l (Supp. 1971).
R. I. Gen. Laws Ann. §34-20-10 (1968).

^Philadelphia Fair Housing Ordinance; Seattle Municipal Code, 27.40.010; 
and D.C. Housing Regulations Code §2910.
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Of particular note are the state statutes of five states and 
two ordinances^ which secure tenant rights to organize or Join a tenant 
organization to remedy housing conditions. Tenant organization is 
specifically mentioned in the acts of Maine, "tenant's membership in 
organization concerned with landlord-tenant relationship" and in 
Massachusetts, "for organizing or joining a tenant's union or similar 
organization." New Jersey preserves a broader privilege, "being an 
organizer of, member of, involved in any activities of any lawful 
organization." [1(d), 2(d).] Michigan and Rhode Island include tenant 
organization under the general phrases of "any other lawful acts 
arising out of a tenancy" [Michigan 4(d)] and "any other justified 
lawful act" [R.I.C. ]. Tenant organizing also appears to be constitu­
tionally protected absent, language in a statute. [Hosey v. Club Van 
Courtlandt. 299 F. Supp. 501 (S.D.N.Y. 1969) and McQueen v. Druker.
317 F. Supp. 1122 (D. Mass. 1970).]

All statutes prohibit eviction. Seven states [California, Conn­
ecticut, Delaware, Hawaii, Maryland, Massachusetts and Minnesota] 
condemn decrease of services, and increase of rent in reprisal. 
Massachusetts and New Jersey forbid the landlord to change the condi­
tions of the lease through "substantial alteration" of its terms. 
Illinois and New Jersey Limit the landlord's right to refuse lo renew 
the lease, if done in retaliation. New York prohibits the landlord 
from engaging in conduct which disturbs the tenant's right to quiet 
enjoyment. Michigan does not allow the landlord to increase the 
tenant’s burden by adding to his prior obligations.

Seven states^ set a progressive tone by not fixing a time limit 
during which the landlord is forbidden to retaliate. Conceivably, the 
landlord ccnnot act in a retaliatory manner the entire length of the 
landlord-tenant relationship. The defense thus gains is effectiveness 
and a more equally balanced relationship is achieved.- Six states 
establish a six-month period. [Connecticut, Hawaii, Maine, Maryland, 
Massachusetts and Pennsylvania.] California has the shortest period 
of 60 days.

Another area of concern if that of evidence which is necessary for 
the tenant to successfully assert the defense. In all the statutes 
except California (which places the burden on the landloii * by requiring 
him to state his reasons in the eviction notice), the initial burden 
of proof is on the tenant. However, of great importance are the

6
Philadelphia Fair Housing Ordinance protects teneflt organizing.

D.C. Housing Regulations Code §2910 protects tenant organizing.

^Illinois, Delaware, Michigan, Minnesota, New Jersey, New York, 
and Rhode Island. Philadelphia Fair Housing Ordinance sets no time 
limit. D.C. Housing Regulations Code §2910 also sets no time limit.

L - T  C h . I l l  -  1 1 c

C«pyrlBht 1973 Homing n d  fcononn* Uw  P,o)k»



0 ' 
six states” which create a rebuttable presumption of retaliation for a
period of time after the tenant has taken some protected action. Once 
the tenant establishes that a protected action occurred, the rebuttable 
presumption places the burden on the landlord to show that he had a 
reason other than retaliation. If the landlord established an inde­
pendent cause, the burden of proving that retaliation is the true cause 
returns to the tenant.® Six states [California, Connecticut, Delaware, 
Hawaii, Maine and Michigan] allow the landlord to evict notwithstanding 
the presence of retaliation, if the following are found: use by the
tenant of the premises for illegal purposes or in violation of the 
lease [Connecticut, Delaware and Hawaii]; landlord desires property for 
his own use [Connecticut, Delaware, Hawaii and Maryland]; the condition 
complained of was due to a willful act of the tenant or a person under 
his control [all except for California]; notice to terminate the 
periodic tenancy was given before the complaint was filed [Connecticut, 
Delaware and Hawaii]; the landlord contracted to sell the property 
[Delaware, Hawaii and Maryland]. Similar reasons, and an increase in 
taxes or the cost of maintenance or operation at least four months 
prior to the complaint [Connecticut, Delaware, Maryland] ma'/ be cause 
for the landlord to legally increase rent.

In four states the tenant is given the right to affirmative action 
if he establishes retaliation. The Delaware, Hawaii and Massachusetts 
statutes entitle the tenant to three months rent or to treble damages, 
whichever is greater, and to the cost of the suit. New Jersey affords 
the tenant damages and other equitable xet'adies. The movement of the 
legislation should be to include damages in all the statutes, because 
of the coercive force behind monetary and equitable penalties.

Those statutes which create rebuttable presumptions are moving the 
doctrine of retaliatory eviction on its first step down the inevitable 
patNj toward an objective of just.cause to evict, This doctrine has 
received prior notice. Recently, California has stopped the eviction 
of tenants from mobilehome parks without cause. [California C.C. §789.5.] 
New York has for some time forbidden evictions without cause in its 
Rent Control legislation. [Emergency Housing Rent Control Law, N.Y. 
Lncont'd. Tit. 23, Ch. 3, §51 (Supp. 1971).] The Supreme Court upheld 
similar requirements in relation to public housing. [Thorpe v. Housing 
Authority. 386 U.S. 670 (1966).]

O
Delaware, Maine, Maryland, Massachusetts, Minnesota, New Jersey. 

Philadelphia Fair Housing Ordinance creates a rebuttable presumption 
which extends for one year.

q
Minnesota shifts the burden to the landlord if the notice to 

quit is served within 90 days of tenant activity.
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Other Developments

Legislators have not been alone in realizing the importance of 
the defense of retaliatory eviction. The NAHB haŝ  adopted a “Fair 
Practices Code for Occupancy" which contains important language on 
the defense of retaliatory eviction.

An owner asserting the right to reject an 
occupant's election to renew the lease or 
occupancy for one or more of the above 
reasons, shall specify to the occupant in 
writing, his specific reasons therefore 
at least two months in advance. Retaliatory 
action shall not be used as a basis for 
denial of lease or continued occupancy.

[See also §5.101 on retaliatory eviction of the Uniform Landlord and 
Tenant Relationship Act (June 1972).]
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A. Complaint for Damages and Injunction

Carol Ruth Silver *
Elizabeth A. Truninger 
Alan S. Koenig 
Michael D. Walker
Berkeley Neighborhood Legal Services 
2229 4th Street 
Berkeley, California

Myron Moskovitz
National Housing and Development Law Project 
Earl Warren Legal Center 
Berkeley, California 
Telephone •- 642-1811

Lawrence L. Duga 
2437 Durant Avenue 
Berkeley, California 
Attorneys for Plaintiff

IN THE SUPERIOR COURT OF THE.STATE OF CALIFORNIA

IN AND FOR THE COUNTY OF ALAMEDA

STANFORD ROSE,
Plaintiff,

-va-

HEWES COMPANY, an unincorporated 
association, EUGENE L. FRIEND,
ELLENORE FRIEND, BENJAMIN FRIEND,
MOLLY FRIEND, PETER SOSNICK,
MARVIN SOSNICK, EUwENE SOSNICK,
HONOR RUSSELL, CITY OF BERKELEY,
WILLIAM C. HANLEY, individually 
and as City Manager of City of 
Berkeley, and JOHN S. ATKINS, 
individually and an Director of 
Inspection Services of City of 
Berkeley, and DOES I through X,

Defendants.

Comes now Plaintiff and alleges as follows:

FIRST CAUSE OF ACTION:

I

L-T Ch. Ill - 12

No. 393347

COMPLAINT FOR DAMAGES AND 
INJUNCTIONS
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Plaintiff is, and was at all times Herein. menCUUA,' 
of the County of Alameda and a taxpayer of the State of California, the 
County of Alameda, and the City of Berkeley.

II

Defendants EUGENE L. FRIEND, ELLENORE FRIEND,* BENJAMIN FRIEND, 
MOLLY FRIEND, PETER SOSNICK, MARVIN SOSNICK, EUGENE SOSNICK, doing 
business as HEWES COMPANY, and DOES I through V, are owners of the 
premises located at 2108 Shattuck Avenue In the City of Berkeley,
County of <;,lameda, State of California. Said Defendants are herein­
after referred to as "LANDLORDS," Said building is three stories 
high, the ground floor consisting of commercial establishments, the 
second floor containing eighteen apartments, and the third floor 
containing eight apartments.

III

The City of Berkeley is the governmental entity responsible 
for enforcing housing codes in the city of Berkeley. These codes 
include the State Housing Code, appearing at 8 Cal. Admin. Code 
§1700 et. seq and the Building, Electrical, Fire Prevention, Gas, 
Plumbing, and Housing Codes of the City of Berkeley. WILLIAM C.
HANLEY is the City Manager of the City of Berkeley, and JOHN S.
ATKINS is the Director of the Department of Inspection Services of 
the City of Berkeley. Both of said Defendants are responsible 
for enforcing said codes in the city ‘of Berkeley. DOES VI through 
X are agents and employees of said Defendants.

IV

HONOR RUSSELL was at all times mentioned herein and Is the 
agent of LANDLORDS and all acts alleged to have been committed by 
her were done within the scope of her authority. She is the 
caretaker of the premises and resides there.

V

The true names or capacities, whether individual, corporate, 
associate, or otherwise, of Defendants DOE I through DOE X, inclusive, 
are unknown to Plaintiff, who therefore sues said Defendants by such 
fictitious names. Plaintiff will seek leave to amend this complaint 
to show the true names and capacities of said DOES when the same have 
been ascertained. Plaintiff is informed and relieves on such informa­
tion and belief alleges that each of the Defendants named herein as 
DOES I through X are responsible for the acts complained of herein, 
and did or caused said acts to be done willfully and with knowledge 
thereof.

L - T Ch. I l l  - 13
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Plaintiff 18 informed and believes and on that ground alleges 
that at all times mentioned herein Defendant LANDLORDS were partners 
and were agents of each other and at all times were acting within 
the scope of such agency and employment. ,

vir
On or about September 1, 1965, Plaintiff took possession of 

Apartment 1 at 2108 Shattuck Avenue under an oral month-to-month 
agreemert with LANDLORDS providing for a monthly rental of $35. 
Plaintiff was a student with a low income, and he could not afford 
to pay a higher rent. Plaintiff has resided there continuously to 
the present and has complied with all terms of such agreement and 
is paid up in his rent.

?
VIII

The Housing Code of the City of Berkeley, Ordinance No. 
309-N.S., was enacted February 1, 1963. Section 1.2 provides as 
follows:

The Council of the City cf Berkeley does hereby find, 
determine, and declare that there exists and has exis­
ted for many years an appreciable number of residential 
buildings within the City of Berkeley which are undesir­
able for habitation because of structural deficiencies, 
inadequate maintenance and repair, lack of adequate sani­
tary, heating, lighting, and ventilation facilities, 
improper management or any combination of such factors; 
that such undesirable buildings adversely affect the 
public health and welfare, contribute to overcrowding, 
uncafe, and harmful living conditions, and-discourage 
the appropriate use and development of property and 
hinder civic improvement.

Section 1.3 of said Code provides as follows:

The purpose of this Code is to arrest, remedy, and 
prevent the decay ap.ii deterioration of residential 
buildings and to eliminate blighted neighborhoods and 
to provide minimum requirements for res/.denflal buildings 
for the protection of life, limb, health, property, 
safety, and welfare of the public and the occupants of 
residential buildings.

Section 1.4 provides, in part, that "The provisions of this Code are 
applicable to all existing or proposed residential buildings , . . .'

L - T Ch. I l l  - 14
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At all times mentioned herein, Plaintiff’s apartment has consisted 
of two small rooms. His sleeping room is 111 square feet and his study 
if 56 square feet. This is in violation of Section 3.4 of the Berkeley 
Housing Code, which requires that every dwelling unit have at least one 
habitable room with at least 120 square feet of superficial floor 
area.

X

Plaintiff's apartment in heated by a single gas heater provided 
by LANDLORDS. This heater is unvented, and therefore it emits poisonous 
fumes which are dangerous to health. Unvented gas heaters are prohibited 
by Section 4.8 of the Berkeley Housing Code.

XI

In violation of Section 5.1 of. the Berkeley Housing Code, 
Plaintiff's apartment contains no kitchen.

XII

Also in violation of Section 5.1 of the Berkeley Housing Code, 
Plaintiff's apartment contains no toilet or washing facilities. In 
fact, on the entire second floor, where Plaintiff's apartment is 
located, there is only one usable toilet and shower for men and one 
for women. As there are eighteen apartme. ts on the second floor 
and all are in violation of Section 5.1 because of lack of toilet 
or washing facilities, the one toilet available for men is not 
always available to Plaintiff when needed.

XIII

The building in which Plaintiff lives is a fire trap. There 
is no fire alarm, in violation of 8 Cal. Admin. Code §17851. The 
fire epcape is a dangerous maze, which leads down a narrow dark" 
staircase, partially blocked by a low ceiling, leaving one out on 
a first floor roof, with no direction as to hov to find the fire 
escape ladder down from “he roof. The exit from Plaintiff's apartment 
is too narrow, in violation of Section 7.1 of the Berkeley Housing 
Code. The front exit of the building must be reached by a flight 
of steep stairs which are very poorly lighted and create a hazard 
for anyone trying to get out of the building.

XIV
 ̂ •

Plaintiff is informed and believes and thereby alleges that the 
Department of Inspection Services of the City of Berkeley inspected

L-T Ch. I l l  -15
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LANDLORD'S building on March. 16, 1967, and again an Fehruary 18, 1969. 
Plaintiff is informed and believes and thereby alleges that said 
Department noted many violations of the Berkeley Housing Code and of 
other codes in said building and has informed. LANDLORDS of these viola­
tions, but LANDLORDS have failed and refused to correct such violations 
and Defendants CITY OF BERKELEY, WILLIAM C. HANLEY, and JOHN S. ATKINS 
have taken no action to compel LANDLORDS to obey the Codes.

XV

LANDLORDS had and have a legal duty upon renting their building 
to human beings for occupancy to put and maintain such premises In 
a condition suitable for occupancy, to inspect the premises to see that 
said condition was maintained, and to repair promptly and correct all 
conditions which rendered the preoiees unsafe, unhealthful, or 
otherwise untenantable.

XVI

LANDLORDS breached this duty owed to Plaintiff. LANDLORD'S con­
duct In renting said apartment to Plaintiff in such a dangerous and 
unhealthful condition as elaborated above and in failing to correct 
said housing code violations so as to make the apartment fit for 
human habitation was unreasonable, illegal, and without privilege.

‘XVII

Said conduct of LANDLORDS was willful, knowing, m d  intentional 
and done with full knowledge of the i?acts and with full knowledge 
that said conduct would proximately cause severe harm aud emotional and 
psychological distress and anguish to Plaintiff, as to any person 
of ordinary sensitivity.

XVIII

Said conduct of LANDLORDS was the actual and proximate cause 
of emotional and psychological distress to Plaintiff, because of 
the fear and discomfort of having to live in such dangerous and 
rrhealthful conditions, all to his damage in the sum of $10,000.

XIX

Said conduct of LANDLORDS was malicious and oppressive.
LANDLORDS have undertaken a deliberate policy of renting a building 
in an unhealthful and dangerous and illegal state to .poor tenants 
without any intention of correcting said housing code violations.
They have done so because In view of their wealth and power and 
Plaintiff's poverty and helplessness, LANDLORDS believed they might 
at will violate the laws of the State of California and the City of
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damages from each of said LANDLORDS in the sum of $100,0

Plaintiff repeats, realleges and incorporates herein Paragraphs 
I through XVI and XVIII through XIX of the First Cause of Action.

At all times mentioned herein, LANDLORDS recklessly and in 
wanton disregard of the possible consequences to Plaintiff failed 
to comply with their duties to repair said premises, knowing that 
said conduct would unreasonably expose Plaintiff to the damages 
alleged herein, in that the premises were thereby rendered dangerous, 
unhealthful, and unfit for human habitation.

Plaintiff repeats, realleges and incorporates Paragraphs I 
through XVI' and XVIII of the First Cause of Action.

At all times mentioned herein, LANDLORDS carelessly and 
negligently failed to comply with their duties to repair said 
premises, thereby rendering the premises dangerous, unhealthful, 
and unfit for human habitation.

Plaintiff repeats, realleges and incorporates Paragraphs I 
through XVI and XVIII through XIX of the First Cause of Action.

The conditions described hereinabove constitute a nuisance, 
within the meaning of 8 Cal. Admin, Code §§17014.1 and 17925 and 
§2.28 of the Berkeley Housing Code, depriving Plaintiff of 
reasonable, safe, healthy, and comfortable use of said premises.

SECOND CAUSE OF ACTION

I

IT

THIRD CAUSE OF ACTION

I

II

FOURTH CAUSE OF ACTION

I

II

III

LANDLORDS refuse to abate such nuisance

I- T  Ch. I l l  - 17
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I

Plaintiff repeats, realleges, and incorporates herein 
Paragraphs I through XVI and XVIII of the First Cause of Action.

%
II

By the lease between Plaintiff and LANDLORDS, LANDLORDS impliedly 
covenanted that Plaintiff should ha,r~ quiet enjoyment of the leased 
premises during the term of the lease, LANDLORDS having a legal duty 
to repair and maintain the premises in a safe and healthful condition. 
Civil Code Section 1927.

III

In breach of said covenant, LANDLORDS have continuously failed 
and refused to repair said premises to correct the housing code 
violations previously described, and such failure to repair has 
rendered the premises unsuitable for occupancy.

SIXTH CAUSE OF ACTION:

I

Plaintiff repeats, realleges, and incorporates herein all 
Paragraphs of the First Cause of Action through Fifth Causes of Action.

II

LANDLORD'S failure and refusal to correct said housing code 
violations is irreparably injuring Plaintiff, and he has no adequate 
remedy at law. Relief from the continuing failure of LANDLORDS to 
correct such violate“s vrould require a multiplicity of suits.
The damages to be recovered in such suits would be very uncertain.
For these reasons, LANDLORDS should be enjoined by this Court from
failing to correct said violations.

SEVENTH CAUSE OF ACTION:

I

Plaintiff repeats, realleges and incorporates herein Paragraphs
I through VII of the First Cause of Action.

FIFTH CAUSE o r  A U ix v r i;
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Within the scope of her authority as LANDLORD'S agent, HONOR 
RUSSELL has, during the past year, entered Plaintiff's apartment 
without his permission, such, entries constituting trespass and 
invasion of privacy. On one occasion she removed Plaintiff's hot 
plate without his permission. ,

III

Such acts generally damaged Plaintiff in the sum of $1,000.

IV

Said acts were committed intentionally, deliberately, and 
maliciously, and therefore Plaintiff is entitled to exemplary 
and punitive damages from HONOR RUSSELL in the amount of $2,000.

EIGHTH CAUSE OF ACTION:

I

Plaintiff repeats, realleges, and incorporates herein all 
Paragraphs of the First Cause of Action and Paragraph II of the 
Seventh Cause of Action.

II

LANDLORDS have treated the other tenants at 2108 Shattuck 
in a similar manner. Their apartments are similarly in violation 
of the housing codes, and they have faced similar harassment by 
HONOR RUSSELL. After discussing these problems with his fellow tenants 
in the early part of May, 1969, Plaintiff spoke with LANDLORD PETER 
SOSNICK and explained to him the collective grievances of the tenants. 
PETER SOSNICK told Plaintiff that there was a need for a code of 
house rules, and he advised Flaintiff to draw up a petition 
itemizing the tenants' complaints and to submit such petition to 
LANDLORDS.

III

On or about May 19, 1969, Plaintiff subcitted a petition to 
LANDLORDS requesting that the tenants' grievances be considered by 
LANDLORDS. Said petition was signed and agreed to by 24 out of 
approximately 27 tenants. A copy of said petition is attached to 
this complaint, labeled Exhibit A, and incorporated herein by reference.

IV

After the petition was submitted to LANDLORDS, LANDLORDS did not 
respond or contact the tenants. However, harassment of tenants by
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' ..........................
HONOR RUSSELL subsided somewhat. When such harassment resumed in the 
early part of August, 1969, Plaintiff again contacted PETER SOSNICK 
and asked him what action was to be taken upon the petition. PETER 
SOSNICK advised Plaintiff that LANDLORDS had met and discussed the 
matter and had decided to take no action upon the petition, and if 
Plaintiff did not like this decision, he should move.

V

On or about August 14, 1969, Plaintiff was given a notice of 
termination of tenancy by LANDLORDS. Said notice required Plaintiff 
to vacate the premises on September 20, 1969. A copy of said notice 
is attached to this Complaint, labeled Exhibit.2, and incorporated 
herein by reference.

VI

At the time said notice was served, Plaintiff had lived in his 
apartment for approximately four years. He was (and is) paid up 
in his rent, and had in no way violated any provision of his lease. 
Plaintiff is informed and believes, and thereby alleges, that no 
notice of eviction had been served on any tenant during the four 
years he has lived there.

VII

Said notice of termination of tenancy was served upon Plaintiff 
solely in retaliation for his efforts to organize the other tenants 
to petition LANDLORDS for a redress of grievances and to see that 
LANDLORDS comply with the housing codes of the State of California • 
and the City of Berkeley. Plaintiff is also informed and believes, 
and thereby alleges, that LANDLORDS will attempt to evict Plaintiff 
in retaliation for Plaintiff’s bringing this lawsuit against LANDLORDS.

VIII

LANDLORDS should be enjoined from filing any eviction action 
against Plaintiff without first showing good cause to this Court.
Unless so enjoined, LANDLORDS will attempt to evict Plaintiff in 
retaliation for his attempts to exercise his right? under the First 
Amendment of the United Statets Constitution of freedom of assembly 
with his fellow tenants and to petition his government for a redress 
of grievances by filing this lawsuit. Also, unless so enjoined, 
LANDLORDS will deprive this Court of jurisdiction over Plaintiff's 
causes of action for injunctive relief by evicting Plaintiff, for 
then such causes of action would be moot. Plaintiff has no adequate 
remedy at law to prevent such eviction.
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Plaintiff repeats, realleges and incorporates herein all 
Paragraphs of the First Cause of Action.

II

Defendants CITY OF BERKELEY, WILLIAM C. HANLEY, and JOHN S.
ATKINS and DOES VI through X have abused their discretion by failing 
to diligently enforce the housing codes against LANDLORDS, and they 
will continue to do so unless enjoined by this Court from so failing. 
Plaintiff has no adequate remedy at law for relief from such failure.

TENTH CAUSE OF ACTION:

i
I

Plaintiff repeats, realleges and incorporates herein all 
Paragraphs of the First Cause of Action.

II

Plaintiff is informed and believes, and thereby alleges, that 
Defendants CITY OF BERKELEY, WILLIAM C. HANLEY, and JOHN S. ATKINS 
and DOES VI through X have conspired and continue to conspire with 
LANDLORDS to deprive Plaintiff of the benefits of the housing codes, 
which were enactud to protect tenants such as himself from unsafe 
and unhealthful living conditions, by failing to enforce the codes 
diligently. Unless enjoined from continuing this conspiracy, said 
Defendants will continue to so conspire, all to Plaintiff's harm. 
Plaintiff has no adequate remedy at law for relief from such conspiracy.

ELEVENTH CAUSE OF ACTION:

Plaintiff repeats, realleges, and incorporates herein all 
Paragraphs of the First Cause of Action and Paragraph II of the 
Tenth Cause of Action.

• II

In furtherance of this conspiracy, Defendants CITY OF BERKELEY, 
WILLIAM C. HANLEY and JOHN S. ATKINS, and their agents and employees, 
DOES VI through X, have refused to allow Plaintiff's counsel to inspect 
its file on the property located at 2108 Shattuck Avenue, Berkeley, 
which file contains information concerning inspections of said property 
and numerous housing code violations. Such files are public records and
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said Defendants' refusal to make, them available to the general public 
is wholly without statutory authority. Nevertheless, through their 
agents, Defendants told Plaintiff's -counsel that it was "office 
policy" not to show such files- to anyone without the vritten consent 
of LANDLORDS'. %

n x

Plaintiff needs the information withheld by said Defendants in 
order to properly pursue his rights to obtain the benefits of the 
housing codes. Plaintiff prays leave to amend this Complaint when 
he secures such information and is thereby able to more specificclly 
allege what housing code violations exist on the property. Said 
Defendants' refusal to disclose such information is wholly without 
authority and is wholly illegal, but nevertheless they will continue 
to refuse to divulge such information until enjoined by this Court 
frcm refusing tr do so.

WHEREFORE, Plalnu-ff prays judgment against Defendants as follows:

1. On the First, Second and Fourth Causes of Action:
General damages of $10,000 jointly and severally against Defend 

dants HEWES COMPANY, EUGENE L. FRIEND, ELLENORE FRIEND, BENJAMIN 
FRIEND, MOLLY FRIEND, PETER SOSNICK, MARVIN SOSNICK, and EUGENE SOSNICK, 
and punitive damages against each of said Defendants in the amount of 
$100 , 0 0 0 ;

2. On the Third and Fifth Causes of Action:
General damages of $10,000 jointly and severally against De­

fendants HEWES COMPANY, EUGENE L. FRIEND, ELLENORE FRIEND, BENJAMIN 
FRIEND, MOLLY FRIEND, PETER SOSNICK, MARVIN SOSNICK, and EUGENE SOSNICK;

3. On the Sixth Cause of Action:
For a preliminary and permanent injunction enjoining Defendants 

HEWES COMPANY, EUGENE L. .FRIEND, ELLENORE FRIEND, BENJAMIN FRIEND, MOLLY 
FRIEND, PETER SOSNICK, MARVIN SOSNICK, and EUGENE SOSNICK, from failing 
to correct th'i housing code violations as described in the First Cause 
of Action;

A. On the Seventh Cause of Action:
General damages in the amount of $1,000 against Defendant HONOR 

RUSSELL and jointly and severally against Defendants HEWES COMPANY,
EUGENE L. FRIEND, ELLENORE FRIEND, BENJAMIN FRIEND, MOLLY FRIEND, PETER 
SOSNICK MARVIN SOSNICK, and EUGENE SOSNICK and punitive damages in the 
amount of $2,000 against Defendant HONOR RUSSELL;

5. On the Eighth Cause of Action:
A temporary restraining order, preliminary Injunction and permanent 

injunction forbidding Defendants HEWES COMPANY, EUGENE L. FRIEND, ELLENORE
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FRIEND, BENJAMIN FRIEND, MOLLY FRIEND, PETER SOSNICK, jiakyui auon^iv, 
and EUGENE SOSNICK from filing any eviction action against Plaintiff 
vlthout first showing good causa to this Court;

6. On the Ninth. Cause of Action:
For a preliminary and permanent injunction enjoining Defendants 

CITY OF BERKELEY, WILLIAM C. HANLEY, and JOHN S. ATKINS from failing 
to diligently enforce the housing codes against LANDLORDS;

7. On the Tenth Cause of Action:
For a preliminary and permanent Injunction enjoining Defendants 

CITY OF BERKELEY, WILLIAM C. HANLEY, and JOHN S. ATKINS from conspiring 
with LANDLORDS to deprive Plaintiff or<. the benefits of the housing codes 
by failing to enforce them diligt^tly;

8. On the Eleventh Cause of Action:
For a preliminary and permanent injunction enjoining Defendants 

CITY OF BERKELEY, WILLIAM C. HANLEY, and JOHN S. ATKINS and their 
agents and employees, from refusing to allow Plaintiff or his counsel 
or his authorized representative to inspect their file on the property 
located at 2108 Shattuck Avenue, Berkeley;

9. For costs of this action; and

10. For such other relief as the Court deems just.

Myron Moskovitz 
Attorney for Plaintiff

September 12, 1969
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Elizabeth A. Truninger 
Alan S. Koenig 
Michael D. Walker
Berkeley Neighborhood Legal Services 
2229 4th Street 
Berkeley, California

Kyron Moskovitz
National Housing and Development Law Project 
Earl Warren Legal Center 
Berkeley, California 
Telephone: 642-1811

Lawrence L. Duga 
2^37 Durant Avenue 
Berkeley, California 
Attorneys for Plaintiff

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA

IN AND FOR THE COl'TTTY OF ALAMEDA

STANFORD ROSE, )
Plaintiff, ) 

-vs- )

)
HEWES COMPANY, et. al. )

)
Defendants./

No. 393347
VERIFICATION OF COMPLAINT

I, the undersigned, say:

I am a party to the above-entitled matter; the foregoing 
document is true of my own knowledge, except as to the matters which 
are therein stated on my information and belief, and as to those 
matters I believe it to be true.

I declare under penalty of perjury that the foregoing 
is true and correct.

Executed on 9/12/69 at Berkeley, California.

Stanford C. Rone
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B .  O r d e r  t o  Show C a u s e

Carol Ruth Silver 
Elizabeth A. Truninger 
Alan S. Koenig 
Michael D. Walker
Berkeley Neighborhood Legal Services 

222.9 4th Street 
Berkeley, California

Myron Moskovitz
National Housing and Development Law Project 
Earl Warren Legal Center 
Berkeley, California 
Telephone: 642-1811

Lawrence L. Duga 
2437 Durant Avenue 
Berkeley, California 
Attorneys for Plaintiff

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA

IN AND FOR THE COUNTY OF ALAMEDA

STANFORD C. ROSE,
Plaintiff,

-vs-

HEWES COMPANY, et. al.

) 
) 
) 
) 
) 
)

Defendants./

No. 393347
ORDER TO SHOW CAUSE IN RE 
PRELIMINARY INJUNCTION AND 

TEMPORARY RESTRAINING ORDER

On reading the verified complaint of Plaintiff on file in this action, 
and it appearing to the satisfaction of the Ccurt that this is a proper 
case for granting an order to show cause and a temporary restraining order, 
and that unless the temporary restraining order prayed for in said complaint 
be granted, great and irreparable injury will result to Plaintiff before 
the matter can be heard on notice; and Plaintiff having filed a written 
undertaking in the sum of 35.00 dollars, conforming to the provisions 
of §529 of the Code of Civil Procedure, which undertaking is hereby 
approved by the Court;

Now, therefore, it is hereby ordered that the above-named Defendants, 
and each of them appear before this Court in Dept. 1 on 9-30-69 at the hour 
of 2:00 p.m. then and there to show cause, if they have any, why they, and
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each of them, and their agents, servants, employees and representatives 
should not be enjoined and restrained during the pendancy of this 
action from engaging in, committing or performing, directly or 
indirectly, any and all of the following acts:
a) As to Defendants Hewes Company, Eugene L. Friend, Ellenore Friend, 
Benjamin Friend, Molly Friend,, Peter Sosnick, Marvin Sosnick, and 
Eugene Sosnick: (1) From failing to correct the housing code violations 
described in the First Cause of Action and C2) from filing any eviction 
action against Plaintiff without first showing good cause to this Court;
b) As to Defendants City of Berkeley, William C. Hanley, and John S.
Atkins: (.1) from failing to diligently enforce the housing codes of
the State of California and the City of Berkeley against LANDLORDS,, as 
described in the First Cause of Action, C2) from conspiring with 
LANDLORDS, as described in the First Cause of Action, to deprive 
Plaintiff of the benefits of ithe housing codes of the State of California 
and the City of Berkeley by failing to enforce them diligently,
and (3) from refusing to allow Plaintiff or his counsel or his authorized 
representative to inspect their file on the property located at 
2108 Shattuck Avenue, Berkeley, California.

It is further ordered that pending the heating and determination 
of said order to show cause, Defendants Hewes Company, Eugene L. Friend, 
Ellenore Friend, Benjamin Friend, Molly Friend, Peter Sosnick, Marvin 
Sosnick, and Eugene Sosnick, and each of them and their officers, agents, 
employees, representatives and all persons acting in concert or participating 
with them, shall be and they are hereby restrained and enjoined from 
filing any eviction action against Plaintiff from the premises at 2108 
Shattuck Avenue, Berkeley, without first showing good cause to this 
Court.

September 16, 1969 Robert H. Kroninger
Judge of the Superior 
Court of Alameda County
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• • , For a Temporary Restraining Order

)
Carol Ruth Silver
Elizabeth A. Truninger •
Alan S'. Koenig 
Michael D. Walker
Berkeley Neighborhood Legal Services 
2229 4th Street 
Berkeley, California

Myron Moskovitz
National Housing and Development Law Project 
Earl Warren Legal Center 
Berkeley, California 
Telephone: 642-1811

Lawrence L. Puga 
2437 Durant Avenue 
Berkeley, California 
Attorneys for Plaintiff

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA

IN AND FOR THE COUNTY OF ALAMEDA

STANFORD ROSE, )
Plaintiff, ) No. 393347

-vs- ) MEMORANDUM OF POINTS AND AUTHORITIES
) - SUPPORTING APPLICATION FOR

HEWES COMPANY, et. al. ) TEMPORARY RESTRAINING ORDER
)

Defendants./

I

A temporary restraining order may be granted without notice to the 
opposite party where it appears by verified complaint that great or 
irreparable injury would result to the applicant before the matter can be 
heard on notice. Code of Civil Procedure, Section 527, "Irreparable 
injury" means that species of damage, whether great or small, ♦■hat ought 
not to be submitted on the one-hand, or inflicted on the other. Anderson 
v. Souza, 38 Cal. 2d. 825, 243 2d 497.

II

It is unconstituional state action for courts to be used to evict 
a tenant because of his attempts to organize other tenants to protest 
housing code violations. Hosey v. Club Van Courtlandt, 299 F, Supp. 501 
(S.D.N.Y. 1969). See also Edwards v. Habib, 397 F. 2d 687 (D.C. CirP 1968),
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Portnoy v. Hill, 294 NYS 2d 278 CL968), end MoslcoyiSK, "Retaliatory 
Evictions— The Law and the Tact a", Clearinghouse Review, May 1969 it

p. 4.

Respectfully submitted,,

Myron Moskovitz 
Attorney for Plaintiff

September 12, 1969
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Carol Rath. Silyer 
Elizabeth A. Truninger 
Alan S. Koenig 
Michael D. Walker
Berkeley Neighborhood Legal Services 
2229 4th Street 
Berkeley, California

Myron Moskovitz
National Housing and Development Law Project 
Earl Warren Legal Center 
Telephone: 642-1811

Lawrence L. Duga 
2437 Durant Avenue 
Berkeley, California 
Attorneys for Plaintiff

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA

IN AND FOR THE COUNTY OF ALAMEDA

STANFORD ROSE,
Plaintiff,

-vs-

HEWES COMPANY, et. al.

Defendants.

WHEREAS Plaintiff has filed his complaint in the above-entitled action, 
and has made application for a temporary restraining order against the 
above-named defendants enjoining and restraining them from the commission 
of certain acts as is more particularly set forth and described in said 
complaint and temporary restraining order;

And Whereas said Plaintiff desires to give an undertaking to the effect 
that he will pay to the parties enjoined such damages, not exceeding the 
amount specified in this undertaking, as euch parties may sustain by reason 
of said temporary restraining order, if the Court finally decides that 
Plaintiff was not entitled thereto;
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plaintiff will' pay to said parties' restrained such damaye. not .•ac.seams 
the sum of $35.00 as such parties or any of them may sustain bp reason 
of said temporary restraining order if the Court finally decider that 
Plaintiff was not entitled to said temporary restraining order.
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' Hi' tIŜFti *■ ■ •' • ' ' - V* '/■ . fftW1% ,

' SETTLEMENT AGREtrrfENT.
S "

%
This settlement agreement is made this 15th day of October, 1969,

fov the purpose of settling action No. 393347 now pending in the Superior
Court of the State of California for the County of Alameda, and all con­
troversies between Stanford Rose, plaintiff therein, and all defendants 
therein, except that as to defendants City of Berkeley and employees of 
.the City of Berkeley, individually and as such employees, the controversies 
to be hereby disposed of shall be limited to those in connection with the 
real property situated at the southwest corner of Shattuck Avenue and 
Addison Street in Berkeley and particularly the portion thereof commonly 
known as 2108 Shr.ctuck Avenue (herein called "the property").

For the purposes of such settlement, the parties agree as follows:

1. The owners of the property agree to pay to plaintiff the sum of 
$1,525.00. In consideration therefor, plaintiff agrees to release all 
claims, demands, damages, actions and causes of action of every kind, 
known or unknown, as set forth in Exhibit A attached hereto and made a 
part hereof, and agrees that he and his attorneys shall duly execute said 
release.

2. Plaintiff may continue his present occupancy at 2108 Shattuck 
Avenue, Berkeley, until April 1, 1970 (when his tenancy shall terminate 
unless terminated prior thereto under paragraphs 3 and 4 following) on 
the same terms as other tenants similarly situated except that his rental 
shall be $1.00 per month, to be increased to $35.00 per month upon com­
pletion of the alterations or improvements listed in Exhibit B attached 
hereto.

•

In consideration therefor, plaintiff agrees to peaceably quit the 
premises and building on the termination of his tenancy and to accept said 
premises and building in its present condition and assume all risks thereof 
and therein, and except for claims for compensatory damages for actual 
bodily injury or property damage which he may hereafter sustain by reason 
of an event hereafter occurring (specifically excluding any elate for 
discomfort or mental, emoticnal or psychological distress or damage by 
reason of the condition of the building or his premises), plaiutiff hereby 
waives (in addition to the release referred to in paragraph 1 above) all 
right to make any claim or demand in connection with his continued tenancy, 
of the kind alleged in his complaint in said action No. 393347 and all 
claims, demands, damagee, actions and causes of action of every kind which 
may arise out of or in any way be connected with his said tenancy or the 
condition of the building or his premises.
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    ...................
3. The owners agree to make the improvements or alterations

set forth In Exhibit B attached hereto and Incorporated herein by 
reference withic the time periods therein specified, provided however . 
that if the owners determine that the cost of all improvements and 
alterations that are required, necessary or advisable in connection 
with the reside-rial portion of the property (including those in 
Exhibit B) make the doing of such work economically unfeasible, the 
owners shall have the right to not do the work and to terminate 
residential occupancy of the bui-ding or to temporarily vacate the 
residential portions of the building to make extensive improvements 
or alterations. In such events,, or if for any other reason the owners 
determine to terminate residential occupancy of the building, or if 
it becomes necessary to vacate the residential portions of v'.he building 
plaintiff agrees that his tenancy shall terminate at the time provided 
in the notice of termination given to him and other tenants 'similarly 
situated (such notice being that required by lav).

4. It is further agreed that should Improvements or 
alterations to be made by the owners (said improvements not necessarily 
being limited to those listed in Exhibit B) require the use of the 
premises now occupied by plaintiff, plaintiff will vacate said 
premises and move to other premises of at least the same gross area 
offered to him the building, or, if he so prefers, will vacate
the building entirely.

5. The above action shall be dismissed with prejudice against 
all defendants therein, and plaintiff and his attorneys agree (subject 
to the exception in paragraph 2) that they will not bring or encourage 
any other action or proceeding against defendants in connection with 
the property or any tenancy therein.

6. The house rules for the residential portion of the property 
set forth in Exhibit C attached hereto and incorporated herein by 
reference shall become operable immediately.

7. This agreement is a result of a compromise and shall 
never at any time for any purpose be considered as an admission of 
liability or responsibility on the part of any of defendants, who 
continue to deny such liability and disclaim such responsibility.

8. The advice of legal counsel has been obtained by plaintiff 
prior to signing this settlement agreement.

STANFORD ROSE 

HEWES CO.

By
For the owners of the property 
referred to above.
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FOR CONSIDERATION, receipt of which is hereby acknowledged, the 
undersigned, for himself and his heirs, personal representatives, 
successors and assigns, hereby releases and forever discharges 
HEWES COMPANY, an unincorporated association, EUGENE L. FRIFJD, 
ELLENORE FRIEND (also known as ELINOR FRIEND), BENJAMIN FRIEND,
MOLLY FRIEND, PETER SOSNICK, MARVIN SOSNICK, EUGENE SOSNICK,
HONOR rUSSELL, and all other owners of the property at 2108 
Shattuck Avenue, Berkeley, who are not hereinabove named, and 
any and all other persons, firms, associations, or corporations, 
including, but not limited to, insurers who may be or become liable 
to the undersigned, of and from any and all claims, demands, damages, 
actions and causes of action of every kind, known or unknown, 
arising out of or in any way connected with the tenancy of 
the undersigned at 2108 Shattuck Avenue, Berkeley, or the condition 
of said property, including but not limited to the conditions 
referred to by the undersigned in the complaint in action No. 393347 
in the Alameda County Superior Court; and the undersigned agrees that:

1. Th.ls release shall apply to all unknown or un­
anticipated results of the tenancy or conditions described above as 
well as those known and anticipated, and upon advice of legal 
counsel, the undersigned hereby waives all rights under California 
Civil Code, Section 1542, which Section has been fully explained.

2. This release is the result of a compromise and
shall never at any time for any purpose oe considered as an admission 
of liability or responsibility on the part of the parties herein 
released, who continue to deny such liability and to disclaim such 
responsibility.

3. The advice of legal counsel has been obtained by the 
undersigned prior to signing this release, and the undersigned 
agrees that a dismissal with prejudice in favor of all the parties 
hereby released shall be entered by the attorneys for the under­
signed in every and all actions now pending, which involve the 
tenancy, conditions or occurrence referred to above.

Dated: October 15, 1969.

STATE OF CALIFORNIA )
) SS.

COUNTY OF ALAMEDA )

STANFORD ROSE

L-T Ch. I l l  - 36

■)

Owrlflht H°u»*g *"d Uw fr8<K*



—  —  —  _ _
and I hereby represent and declare that I have tuny upimucu 
foregoing release to the signing party, who' in turn acknowledged 
to me an understanding of said release and the legal effect thereof; 
and the signature on the release was personally matte by the 
person whose name it is.

Jtyron Moskovitz 
Attorney for Plaintiff
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A. Heating approved by the City of Berkeley shall be 
provided for the premises occupied by plaintiff in the 
building.

B. Fire exiting approved by the City of Berkeley shall 
be provided for the building, and at least four (4) fire

• alarms ( w h i c h  may be of the pull type) shall be installed 
in the residential portions of the building.

C. Adequate lighting shall be provided and maintained 
from the front door of the building on Shattuck Avenue to 
plaintiff's premises in the building.

2. As soon as reasonably possible, but not more than one hundred 
twenty (120) days from the dat« of this agreement, the owners 
agree that:

A. An additional toilet and shower for men will be in­
stalled on the second floor of the building. Such shower may 
replace the existing bathtub on the second floor. When a toilet 
ceases to operate, it will be returned to working order as soon 
as reasonably possible, after being reported to the manager.

B. The north wall of plaintiff's premises shall be made 
thicker in order to better resist sound.

C. An operable washtub or sink for washing clothes will 
be Installed and maintained on the second floor if reasonably 
practicable in view of the overall plans for the residential 
portions of the building.
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HOUSE RULES

For the residential portion of the Frances Shattuck Building, 2108 
_____________ Shattuck Avenue, Berkeley, California.

1. No person shall enter any other person's premises without his 
express permission, except in case of an apparent emergency (examples: 
fire, gas leak, flooding) and except as necessary in connection
with a program of improvements and alterations, in which case manage­
ment will transmit whatever advance notice it has. When management 
has a justifiable reason for entering a tenant's premises, the tenant 
shall not unreasonably withhold such permission. (Example: routine
repair work, showing the premises to a prospective new tenant.)

2. Tenants may decorate the interior of their premises in any legal 
manner, provided the decorations do not damage the premises and are 
removable without damage to the premises, and that no paint shall be 
applied (except to the tenant's own property) without management's 
approval. Tenants shall have control over the arrangement of furni­
ture w. thin their premises.

3. Tenants shall furnish the manager with the names and addresses 
of overnight guests who stay longer than two consecutive nights.
Guests shall identify themselves as guests of a particular tenant 
if inquiry is made by management. Tenants agree to limit the 
frequency and number of overnight visitors so as not to overtax the 
facilities of the building, and in this respect consideration shall 
be had for the convenience of the permanent residents of the 
building.

4. All persons connected with the building (namely, tenants, guests, 
owners, and management) shall treat each other with consideration and 
courtesy, and respect one another's right of privacy.

5. If any tenant has a grievance concerning the building or its 
management and obtains no satisfaction of his grievance from the 
manager, he shall have the right to meet with one of the owners or 
a representative of the owners within five days after his request 
for such a meeting is communicated to one of the owners designated 
for such purpose. Such meeting .shall be held at the building or at 
such other place as is mutually agreed upon.

6. No pets shall be kept in the building, except fish or birds. Pets 
belonging to daytime visitors shall be kept in the premises of the 
person being visited.

7. No children shall remain overnight in the building. Children who 
are daytime visitors shall remain within the premises of the person 
being visited.
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‘J ^premises nor use Chelr premises in «u>  ----- --
hazardous purpose, nor permit any nuisance on their premises.

9. Tenants shall not transfer or sublet their premises without the 
express permission of the owners or management, and at the termination 
of their tenancy shall vacate their premises and leave them in good 
order.

10. In the event that community kitchens are installed in the building, 
tenants shall observe reasonable rules in connection with the use 
thereof.

11. The foregoing rules will not be changed without the consent 
of a majority of the tenants, and the owners. Nor shall any 
additional rules be put into effect without the consent of a majority 
of the tenants, unless such rules directly affect the physical 
condition of the building or involve direct and immediate expense
to the errors. In the latter case, a majority of the tenants shall 
!-w consulted before the rule becomes effective, except that in an 
emergency situation, a new rule may be put into effect before such 
consultation but such consultation shall then take place as soon 
thereafter as reasonably possible. All new rules shall require the 
approval of the owners.
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