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1 the termination [RENTAL DUE] date spec i f ied  in the  n o t ic e .

2 * Sec. AS 34.03.290(c) i s  amended to read:

3 (c) I f  the tenant remains in  possession without the l a n d lo r d ' s

4 . consent a f t e r  expira :ion of the term of the r e n ta l  agreement or a f t e r

5 i t s  termination,  the landlord may bring an ac t ion  fo r  p ossess ion  and

6 recovery of actual  damages. I f  [IF] the t e n a n t ' s  holdover i s  w i l f u l

7 o r  [AND] not in good f a i t h  the landlord, in  addit ion ,  may recover  an

8 amount not to exceed one and one-half times the ac tua l  damages. I f

9 the  landlord consents to the t e n a n t ' s  continued occupancy, AS 34 .03 . -

10 020 applies .
A

11 * Sec. AS 34.03.310(a) is  amended to read:

12 (a) Except as provided in (c) and (d) of t h i s  s e c t i o n ,  a land-

13 lord may not r e t a l i a t e  by increas ing ren tA [OR] decreasing se rv ice s^

14 terminating the ren ta l agreement or providing not ice  of t e rm in a t io n .

15 or by bringing or threatening to bring an ac t ion  for  possess ion  a f t e r

16 "he tenant has

17 (1) complained to the landlord of a v i o l a t i o n  of AS 34.03 .-

18 100;

19 (2) endeavored to enforce [AVAIL HIMSELF OF] r i g h t s  and

20 remedies granted to a tenant [HIM] under the p rov is io ns  of t h i s

21 chapter;

22 (3) organized or become a member of a t e n a n t ' s  union or

23 s im i la r  organization;  or

24 (4) complained to a governmental agency re sp o ns ib le  fo r

25 enforcement of governmental housing, wage, p r ice  cr  r en t  c o n t r o l s .
ft26 * Sec. y. AS 34.03.310 is  amended by adding a new s u b s r t t i o n  to read:

27 (f) A landlord i s  presumed to have v io la ted  (a) of t h i s  s e c t i o n

28 i f  the landlord increases r en t ,  decreases se rv ice ,  t e rm ina tes  the

29 r e n ta l  agreement or provides not ice  of te rm ina t ion ,  o r  b r ings  or

C S S S H B  l ( J u d )  - 2 -



1 th rea tens  to bring an ac t ion  for  possession w ith in  60 days a f t e r  a

2 tenant  has engaged in  an ac t ion  l i s t e d  under (a ) (1 )  - (4 ) .

-3- CSSSHB l(Jud)
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A N A LYSIS 
CSHB 1

The committee substitute does not ^ge the department's 
involvement in landlord/tenant matters wh&i we are only 
p e r m i t t e d  to provide information on landlord a. A  tenant rights. “

This bill amends the state's existing statutes setting out 
the private rights and remedies accorded to both landlords and 
tenants, and in so doing the bill modifies some of those rights 
and r e m e d i e s . Ala s k a  law does not provide for government 
intervention or enforcement and any remedial action is a private
civil matter of either landlord or tenant, or both. AS
44.23.020(b)(8) does provide, however, that the Attorney General 
shall prepare, publish and revise an information packet on 
landlord and tenant rights. Enactment of this bill will require
the revision of existing landlord/tenant handbook, the costs for
wh i c h  ($5,000) are included in this fiscal note.

_______ T /n /̂  .
«« w  ^  i \ i » w  t $ i 'W  i  V l i  w I I U l l l  J U 1 / 1 1 3 Lf-1 J  —-   ’ "



£r H a ve
TODAY, THROUGHOUT THE U.S., 
277. OF ALL RENTAL HOUSING IS 
NOT OPEN TO PARENTS WITH 
I'll NOR CHILDREN. IN JUNEAU 
THE FIGURE IS MUCH HIGHER.
WE ARE WORKING TO GIVE ALL 
FAMILIES THE SAME OPPORTUN­
ITIES THAI SINGLES AND 
COUPLES WITHOUT CHILDREN ’
HAVE BELOW ARE'A FEW ‘
QUESTIONS AND ANSWERS ABOUT
FAIR HOUSING PLEASE GIVE
IT SOME THOUGHT.

2 br. apt., adults only, no pets. tSOO 
plus J156 Meaning deposit Call 
between 7-9 p.m. Available Nov., 

"lit.

from, JUNEAU EMPIRE 10/9/80

C h / L D £ E M  ( j - O W F

ANCHORAGE DAILY NEWS 6/1/81

’c o z y  ? j  b r . m  bam. ,««!•
le n t cDnd. n e a r W e i l H igh. 
lir cD la c e . c a rp o r t, w/o. dvr. ga . 
SaSO/mo no p e ls  or c h ild . C all 
J o y ce . 3)4 1010. o rJaa- lM I.

* »/. - —
' d o w n t o w n

W A L K  T O  W O R K  
n o w r e n t i n g i  '

A partm en ts In  new ly  renovai- 
ed b u ild in g . 1 btk Irom  p a rk  
S tr ip , o il s tre e t parklt.?  and 
la u n d ry  room to r your conve- ^ le n c e ^ s^ m tre n .

1 BRYS315 - i .  . .  
IB R 7 JM 0  

ALL UTIL . INCLUDED 
R e s id e n t  Manager, 377-7151

from, JUNEAU EMPIRE 10/15/80

2 br. unfurnished and 1 br. fur­
nished, In West Juneau. Carpeting, 
dishwasher, garbage disposal, off 
street parking. No pets or children. 
Mature adult preferred. 586

Q: AREN'T MAINTAINENCE COSTS HIGHER WHEN YOU RENT TO FAMILIES WITH CHILDREN?

A: ACCORDING TO A NEW YORK COMPANCY WHICH SUPPLIES THE INSURANCE INDUSTRY WITH NATIONWIDE 
STATISTICS ON DAMAGES, THERE IS NO EMPIRICAL DATA TO PROVE THAT THE PRESCENCF. OF FAMILIES 
RESULTS IN GREATER DESTRUCTION TO PROPERTY. r

Q: WOULDN'T A FAIR HOUSING LAW FORCE LANDLORDS TO OVERCROWD THEIR APARTMENTS?

A: NO. FAIR HOUSING LAWS ARE REASONABLE AND ARE NOT WRITTEN IN AN ARBITRARY MANNER. A LAND­
LORD WOULD NOT HAVE TO RENT A ONE BEDROOM APARTMENT TO A PARENT CR PARENTS WHO HAD THREE 
CHILDREN. OR, A PROJECT DESIGNED FOR THE ELDERLY OR HANDICAPPED WOULD NOT BE FORCED TO 
ACCEPT TENANTS WHO HAD CHILDREN. A FAIR HOUSING LAW WOULD BE REASONABLE AND GIVE. EQUAL 
OPPORTUNITIES TO PARENTS AND INSURE THAT AN ADEQUATE SIZED APARTMENT WOULD NOT BE D E­
NIED TO THEM BECAUSE OF PARENTHOOD.

Q: ISN'T THE SOLUTION TO BUILD MORE HOUSING?

A: THIS SOLUTION IGNORES THE FACT THAT OFTEN NEW BUILDINGS WILL NOT RENT TO FAMILIES WITH 
CHILDREN. ALSO,' THERE IS NOTHING TO PREVENT EXISTING BUILDINGS TO ADOPT NEW RULES 
BANNING CHILDREN. IN THE LAST TWO MONTHS TWO APARTMENT BUILDINGS IN JUNEAU HAVE CHANGED 
THE RULES AND NOW EXCLUDE CHILDREN.

Q: DON'T INSURANCE COMPANIES CHARGE HIGHER RATES FOR BUILDINGS THAT ALLOW CHILDREN?

A: NO. PRUDENTIAL, SAFECO, AETNA, REPUBLIC, NORTHWESTERN, AND CON.ANENTAL INSURANCE 
COMPANIES SAY THAT IT IS THE CONDITION OF THE BUILDING THAT DETERMINES THE RATES,
NOT THE AGE OF THE TENANTS. (IT IS IMPORTANT TO NOTE THAT IF TENANT AGE WERE A
FACTOR IN SETTING ACCIDENT LIABILITY RATES, THE HEAVIEST BURDEN MIGHT FALL ON THE 1
ELDERLY).

Q: WOULDN'T FAIR HOUSING LAWS FORCE LANDLORDS TO ACCEPT CHILDREN IN BUILDINGS THAT ARE 
UNSAFE FOR THEM?

I

A: THIS ISSUE IS MISLEADING. ACCORDING TO OUR STATE AND LOCAL BUILDING CODES, ANY BUILD­
ING WHICH IS UNSAFE FOR A CHILD IS ALSO UNSAFE FOR ADULTS. THE REAL SAFETY ISSUE IS
THAT ANTI-CHILD RENTAL POLICIES FORCE MANY FAMILIES TO LIVE IN THE MOST DILAPIDATED,
UNSAFE, AND OVERCROWDED HOUSING.

Q: ARE THERE FAIR HOUSING LAWS IN OTHER AREAS OF THE COUNTRY?

A: YES. LAWS TO PROTECT RENTERS WITH CHILDREN HAVE BEEN PASSED IN MANY AREAS THROUGHOUT
THE UNITED STATES. ARIZONA, MICHIGAN, ILLINOIS, NEW JERSEY, NEW YORK, DELAWARE,
CONNECTICUT, MINNESOTA, AND THE DISTRICT OF COLUMBIA HAVE PASSED FAIR HOUSTNG LAWS.

\ NUMEROUS CITIES HAVE ENACTED LAWS THAT PROTECT FAMILIES AND CHILDREN, THEY INCLUDE 
SAN FRANCISCO, SPOKANE, LOS ANGELES, OAKLAND, AND SEATTLE.



. " ■ . . 
Committee Substitute for Sponsor Substitute for House Bill No. I (LSC) 
"AN /CT RELATING TO LANDLORDS AND TENANTS" ABOOD TESTIMONY BEFORE

JUDICIARY CCLMITTEE 2/25/83

The Alaska Statutes governing Landlords and tenants is not entirely 
clear in defining certain areas of concern to both the landlord and the 
tenant. Both the landlord and the tenant hold certain unalienable 
rights in the property they own as a landlord or rent as a tenant. With 
the 0% to 4% vacancy rate in most of Alaska, and because over 35% of the 
population in Alaska rent their dwellings, it is necessary to update the 
laws to answer the needs of the landlord and tenant. I introduced House 
Sill No. 1 to answer some of these needs. I feel that it is fair and 
equitable to both parties.

Referring to Section 1. of CSSSH3 1,- the landlord's rights are more 
clearly defined in relation to termination of a "periodic tenancy" heid 
by a tenant. As the law stands now, it refers only to a lease or 
agreement, (a predetermined period of time) or an "estate at will", (for 
which the tenant is at the mercy of the landlord, and has no say in how 
long the tenancy will last). A "periodic tenancy" refers to a month to 
month period of time. Unlike a lease or agreement, it can be 
indefinite, and a good majority of rental arrangements „oday are based 
on a periodic tenancy. By inserting this new paragraph, it assists the 
landlord in enforcing his rights, should any conflicts arise due to 
termination.

Section 2 of CSSSHB 1 was added by the Labor and Commerce Committee to 
further clarify AS 34.03.290 (c) relating to the 45 day notice. If the 
tenant fails to give notice of termination, then the landlord is 
entitled to an amount not to exceed one and one-half times the actual 
damages.

Section 3 provides for a 45 day notice. I feel that this is a more 
equi table time frame to both tenants and landlords. Due to the tight 
rental market in Alaska at the present time, it is quite difficult to 
find adequate housing, especially for those families with chiIdreh or 
pets, not to mention the elderly and minorities. General termination,
(30 days), on the part of the landlord in a time of a severe housing 
crunch does not always give the tenant sufficient time to find suitable' 
housing. A 45 day notice would also be beneficial to the landlord, in as 
much as it gives him time to locate a new tenant, and gives him an 
adequate time frame to make necessary repairs and alterations before the 
new tenant moves in. Also, in the case of condo conversion, this gives 
the tenant sufficient notice to vacate or purchase their unit.

"Rental due date" refers to the date on the same day each month that 
rent is to be paid. The landlord may wish to give notice of termination 
to the tenant before the "rental due date", and replacing "rental due’ 
date" with the word "termination" date provides-for either time frame.
It does not restrict either party to the exact date the rent is due when 
giving a termination notj.ce. The question arises, "What if the tenant



gives notice on, say May 17th?" This means that the termination date . 
would be July 2nd. Therefore, the tenant would be obligated to pay the 
landlord for rent through May, all of June, (and two days in July, which 
would be prorated). The landlord would not lose any rental income ever, 
though the termination date falls after the "rental coe date". By the 
time the 45 day period is up, the landlord has had adequate time to find 
a new tenant and the tenant has been given a more equitable amount of 
t ime to f ind a new dwe 11 ing.

The new clause in Section 4 provides for recovery of "actual damages", 
as we I I as one and one-RalT times the actual damages as compensation to 
the landlord. This deters the tenant from staying on past termination 
or the expiration of the rental agreement and in effect, is incentive tc 
the tenant to vacate the premises.

An irrproper hold-over by a tenant has caused landlords financial 
difficulties. If a tenant continues to occupy a dwelling after his 
tenancy expires, he is causing the landlord loss of potential income 
needed to make mortgage payments, as well as the loss of time to make .. 
necersary repairs before renting the unit to the next party. Alaska law 
allows landlords to sue for damages, but the time, effort and money 
involved is not always feasible to pursue.

Section 5 was included in this bill to protect the tenant from landlords 
who abuse the right to access or evict the tenant for retaliatory 
reasons. The tenant has a right to his/her privacy, and the landlord 
must give "reasonable" notice to the tenant before entering the 
property. This new subsection also provides that the tenant may not be 
evicted because they have made a complaint, (for just causes), against 
the landlord, as long as they abide by the lav/s governing landlords and 
tenants. Sixty days is a sufficient amount of time to correct a problem 
nr answer a complaint.

This bill is intented to update the present laws governing both the 
landlord and tenant. I feel that it provides both parties with fair and 
equal provisions to answer sane of the overwhelming problems that have 
arisen over the past several years, due to the increase of the A 1' kan 
populatIon.

(It should be noted here that an increase in rents well as substantial 
or material changes in the existing rental agreement may a I so constitute 
a form of termination. This is, in effect, terminating the rental 
agreement then n existance and offering a new rental agreement at 
different terms. If the tenant does not accept the "new terms", then he 
must’vacate 45 days after the receipt of notice of changes in the 
existing rental agreement. If the tenant doer not respond to the 
landlord s notice of changes, then at the end of'the 45 day period, the 
new rental agreement takes effect.)



Section 34.03.025; CHANCES IN TERMS AND OODITICNS OF RENTAL 
AGREEMENTS. • . f

The landlord and tenant may change the terms and conditions of a 
rental agreement if the changes are not prohibited by law. Unless both 
the landlord and the tenant agree to a change in a rental agreement, the 
agreement remains in effect ur.der its original terms and conditions, 
including provisions relating tu rent and the rights and obligations of 
the parties, until the agreement is terminated under AS 34.03.290 or 
other law." . .

Renumber the following sections accordingly.

A  Letter of Intent was attached to SSH3 1 with the Labor and Commerce. 
Committee Substitute to explain AS 34.03.290 (b) in detail regarding the 
45 day notice as it applies to a rental increase. I would like to offer 
to the Judiciary Committee the Amendment found in your packets in place 
of the Letter of Intent to further clarify what transpires if a landlord 
or tenant makes substantial or material changes to a rental agreement. 
This is keeping in line with AS 34.03.290 (b). It should be inserted as 
a new Section 2, AS 34.03.025 as follows:

Page I, after line 12, insert:
*Sec. 2, AS 34.03 is amended by adding a new section to read:
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RE: H o u s e  B i l l  1
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L a n d l o r d  c a n  s u e  f o r  d a m a g e s  a s  w e l l  as p o s s e s s i o n  
i n  o n e  a c t i o n  (now t h e y  a r e  t w o  s e p a r a t e  s u i t s  - 
t h e r e  w i l l  p r o b a b l y  s t i l l  b e  t w o  s e p a r a t e  p r o c e e d i n g s ,  
o n e  s u m m a r y  u n l a w f u l  d e t a i n e r  a c t i o n  a n d  o n e  r e g u l a r  
t r i a l  o n  d a m a g e s )

A  l a n d l o r d  h a s  p r e s u m p t i v e l y  r e t a l i a t e d  a g a i n s t  t e n a n t  
f o r  e x e r c i s i n g  h i s  r t s  i n  h e  a c t s  w i t h i n  60 d a y s  
t o  i n c r e a s e  t h e  r e n t ,  etc. _v-

B A C K G R O U N D

T h e  c o o p e r a t i v e  e x t e n s i o n  s e r v i c e s  a p p r o a c h e d  A b o o d .  
A p p a r e n t l y  t h e  c o o p e r a t i v e  i s  t h e  o n l y  o r g a n i z a t i o n  t h a t  
d e a l s  w i t h  L - T  o n  a s t e a d y  b a s i s .  .

.■ ‘ •• • • . ‘ ' , 
;fc|y%'The f o l l o w i n g  p e o p l e  t e s t i f i e d  a t  t h e  L a b o r  a n d  C o m m e r c e  
C o m m i t t e e :  A b o o d ,  T a m a r a  C o o k  o f  l e g a l  s e r v i c e s ,  B a r b a r a
E i c h n e r  o f  CES, a n d  D a v e  D o n n e l l y  o f  J o s e p h s o n ' s  staff.
D a v e  w a s  r o p e d  i n  a t  t h e  l a s t  m i n u t e  t o  d i s c u s s  t h e  w o r d  
" w i l l f u l " .  D a v e  s t a t e d  t h a t  J. A n d r e w s  h a s  i n t e r p r e t e d  t h e  
w o r d  t o  m e a n  m o r e  t h a n  i n t e n t i o n a l l y  h o l d i n g  o v er.

T h e r e  is a l e t t e r  o f  i n t e n t  c o m i n g  o u t  o f  l a b o r  a n d  
c o m m e r c e  o n  t h e  b i ll. I h a v e n ' t  s e e n  it. A n n  B l y  o f  A b o o ' d s  
o f f i c e  s a y s  t h a t  i t  c o n t a i n s  a m i s t a k e .  I t ' s  s u p p o s e d  to  
m a k e  c l e a r  t h e  f a c t  t h a t  t h e  45 d a y  n o t i c e  a l s o  m u s t  b e  g i v e n  
w h e n  c h a n g i n g  t h e  rent. P l e a s e  r e v i e w  t h e  l e t ter.

■ • ■ — •• . . . . . .  .  •— — i  ..................................  •

I s s u e s  - t h o u g h t s  o n  t h e  b i l l  "" 1

• ;  =  . ' ' ' ■ ; / # £  >

1. i t  is n o t  c l e a r  w h a t  w i l f u l  is, t h i s  m i g h t  b e c o m e  m o r
i m p o r t a n t  n o w  t h a t  t h a t  f a c t o r  a l o n e  c a n  b e c o m e  t h e  & 3 l e  b a s i s  

f o r  p u n i t i v e  d a m a g e s .  •



R e q u i r i n g  45 d a y s  n o t i c e  a n d  t h e n  p u n i s h i n g  t h e  t e n a n t  f o r  
f a i l u r e  t o  g i v e  n o t i c e  s e e m s  ha r s h .  If  t h e  t e n a n t  is 
15  d a y s  l a t e ,  d o e s  t h a t  r e a l l y  w a r r a n t  p u n i s h m e n t  s i n c e  
t h a t  w a s  t h e  o r i g i n a l  t i m e  r e q u i r e d ?  D o n n e l l y  s y a s  t h a t  
i t s  v e r y  h a r d  t o  g e t  t h e  j u d g e s  to i m p o s e  p u n i t i v e  d a m a g e s  
a n d  t h a t ' s  w h y  t h e y  d i d  this.

R i g h t  n o w  t h e  l a n d l o r d  m u s t  f i l e  t w o  c o m p l a i n t s  to  g e t  
p o s s e s s i o n  a n d  d a m a g e s .  T h e  c h a n g e  w o u l d  r e q u i r e  o n l y  one. 
I t ' s  n o t  c l e a r  t h a t  t h e  t e n a n t  h a s  a r i g h t  to  t r i a l  
o n  t h e  d a m a g e s  i s s u e .  D a v e  a n d  J. A n d r e w s  b o t h  b e l i e v e  

• t h a t  t h e  c o u r t  w i l l  i n t e r p r e t  t h e  l a w  as s u c h  b u t  i t ' s
n o t  c l e a r .

sS TL. 7* *.v ' Wf* iKr-tfVV. o,rV“ ‘ . * ;■ ■" -.’r ' ■ i1’ V' .* tT . ’*•- r,ir *
w v :  •• • • . . . .
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I ' v e  c o n t a c t e d  D o n  S u r g e o n  (?) o f  A n c h o r a g e  L e g a l  S e r v i c e s  
a n d  J a n i n e  R e e j L o f  J u n e a u  L.S. I l e f t  a m e s s a g e  w i t h  
A n c h o r a g e  T e n a n t s  U n i o n .
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CS FOR SPONSOR SUBSTITUTE FOR HOUSE BILL NO. 1 (L&C)

"An Act relating to landlords and tenants."
OFFERED TO JUDICIARY 
COMMITTEE 3/14/83

We have reworked HB 1 to reflect some of the changes recommended in the Judiciary 
meeting of February 25th.

The Bill has been re-drafted to reflect the three amendments and the sections have 
been renumbered to correspond to the Amendtfi'-mts. Also, note Page 2, Line 15 of 
the re-draft "AS 34.20.020" should be "AS 34.03.020".

Please refer to the re-draft of HB 1: .

(Amendment No. 1)
New Section 1 - AS 09.45.085 is amended by adding a new paragraph to read:

ENFORCEMENT. A  judgement for the restitution of real property rendered in
&n action for forcible gntry or detention may be enforced by the plaintiff without 
fo'-her judicial action and the plaintiff may not be required to obtain a writ of 
assistance or other order to enforce the judgment.

t
This Amendment is offered to assist the plaintiff in settling his case. As it stands 
now, if a landlord (for example), wins his suit against the tenant who is holding 
over without the landlord's permission needs to first receive a judgment from the 
court, and then go to the Court oriState Troopers to;.!!!^ ic. additional form or 
forms to enforce the judgment. In some cases, a delay in action results in the tenant 
disappearing before the correct forms can be served upon him, and would-alievate 
the additional costs of filing additional forms.

Section 3 - Page 1, Line 16 through 23 - (Amendment No. 2)

"AS 34.03 is amended by adding a new section to read;

Sec. 34.03.025. CHANGES IN TERMS AND CONDITIONS OF RENTAL AGREEMENTS. The
landlord and tenant may change the terms and conditions of a rental agreement if
the changes are not prohibited by law. Unless both the landlord and tenant .agree 
to a change in a rental agreement, the agreement remains in effect under its original 
terms and conditions, Including provisionsvrelating to rent and the rights and obligations 
of the parties, until the agreement is terminated under AS 34.03T290 or other law.

I offered this as Amendment No. 1 to the Judiciary committee on February 25. In 
order to correspond to the Bill Sections, I am now offering this os Amendment No.
2. This is simply in place of the Letter of Intent by the Labor & Commerce Committee 
to define AS 34.03.290 (b) in detail regarding the 45 day notice as it applies to 
a rental increase. It gives further clarification to whaf transpires if a landlord 
or tenant makes substantial or material changes to a rental agreement. It does not 
change the bill, but defines AS 34.03.290 (b). If the landlord (for example), gives 
a tenant a notice of rental increase, and the tenant does not approve of the increase, 
then the tenant can give his notice as defined in AS 34.03.290 (b).



(Amendment No. 3)

(See Page 1, Line 26 and 27, and Pa$e 2, Line 1,2 and 3)

Section 4 (was Section 2) AS 34.03.270 is amended by adding a new subsection 
to read:

(b) If the rental agreement is terminated by the tenant [and] ; and the 
failure to provide the notice is wilful or not in good faith, the landlord may recover 
an amount not to exceed one and one-half times the.actual damages. Failure by the 
tenant to provide the notice required under AS 34^03.290 (a) or'(b) is presumed 
to be wilful and not in good faith.

These changes are offered as Amendment No. 3. The key word here is "presumed".
The burden of proof lies with the tenant to prove that his intentions were in good 
faith.' This shortens the judicial process in some circumstances. It is up to the 
tenant to explain why he did not give notice or had a good reason for not giving 
notice, (i.e. an emergency operation, a death in the family, etc.). Until that time, 
the court presumes that the tenant failed to give notice and the landlord can proceed 

with recovery of the premises.



•Reprcsentatiiie ilTitch JVboob
H O U S E  D I S T R I C T  11

February 23, 1983

Jeanne M. Fortier 

Coalition for Economic J u s tice 

204 East Fifth Avenue, Suite 201 

Anchorage, A l a s k a  99501

Re: CSSSHB 1

"An A c t  relating to Landlords 

and Tenants"

Dear Ms. Fortier:

In response to your letter to Representative D on Clocksin dated February 17,

1983, I have enclosed a copy of the synopsis of the Committee Substitute for 

the Sponsor S u b stitute for House Bill 1. 1 am also enclosing a copy of this

bill for your reference.

The Bill was drafted to u p d a t e  the Landlord-Tcnant Act. It is fair to both

the landlord and the tenant.

I am not sure what you are referring to when you cite "Section 1 (b); assuming 

you mean "Section 1" of C S S S H B  1, this Section was added to stipulate a "periodic 

tenancy". A  lease a g r e e m e n t  or an "estate at will" are noted in AS 09.45.090, 

but a month-to-month, or "periodic" tenancy is not listed. This just brings 

the Statute up to date as far as periodic tenancy is concerned.
( 5 j  •

Section 2, AS 3 4 .03.270 (b) w as added by the Labor and Commerce Committee to 

m or e  specifically clarif> AS 34.03.290 (c). (See enclosed Summary.)

Section 3 - AS 3 4 .03.290 (b) provides a more equitable time frame to both the 

tenant and the landlord. It requires the landlord to notify the tenant of a 

raise in rent, or a s u b s t antial or material change in the rental agreement 45 

days before it takes effect. The tenant may chose not to accept the higher 

runt, or new terms and then must vacate the premises at the end of the 45 day 

period. If the tenant does not acknowledge the changes, then at the end of 

the 45 day period, the n e w  changes go into effect as a new rental agreement.

The tenant, on the other hand, must give a 45 day notice to the landlord if

he intends to v acate the dwelling.



J e a n n e  M. Fortier

C o a l i t i o n  for Economic Justice

Febr u a r y  23, 1983

C C S S H B  1

P a g e  Two

If you r e f e r  to Section 5, AS 34.03.310, this n e w  subsection h as been included 

to prc ict the tenant from the landlord w h o  abuses the right to access or evicts 

the tenant for retaliatory reasons. This provides that the tenant may not be 

e v i cted b e c a u s e  they hav e  m a d e  a complaint against the landlord, (for just 

cause), i.e. complained to a government agency regarding unfair rent hikes, 

or r e q uesting that certain necessary repairs be made.to the premises or common 

area. T h e  tenant is given 60 days to go through the process of filing a complaint 

and rece i v i n g  action on that complaint. The landlord m ay not evict the tenant 

d u r i n g  that 60 period, provided the tenant uses the proper procedures listed 

in AS 34.03.140. Once the 60 day period has expired, the landlord should refer 

to AS 3 4 r0 3 .220 and the tenant should refer to AS 34.03.160 for remedies to 

t h e i r  probler-(s).

P l e a s e  r e a d  over the enclosed summary, and give my office a call if you have 

further questions. Thank you for your interest in this Bill.

M A / a b

cncl.

Representative Mitch Abood
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F e b r u a r y  1 5 ,  1 9 8 3

D o n  C l o c k s i n ,  H o u s e  R e p r e s e n t a t i v e s  

P o u c h  V
J u n e a u ,  A l a s k a  9 9 8 1 1

D e a r  M r .  C l Q c k s i n :

I a p p r e c i a t e  y o u r  prorapt r e s p o n s e  to t h e  t e l e g r a m  I 

s e n t !  I w o u l d  l i k e  t o  r e s p o n d  to s o m e  o f  t h e  c h a n g e s  b e i n g  

p r o p o s e d  i n  H o u s e  B i l l  If 1 i n  o r d e r  t o  c l a r i f y  o u r  c o n c e r n  

a s  t e n a n t s .

S e c t i o n  1 (b) i s  o f  c o n c e r n  to u s , a s  t e n a n t s ,  b e c a u s e  

it l e a v e s  t h e  r e q u i r e d  3 0  d a y  w r i t t e n  n o t i c e  to r a i s e  r e n t  

o r  m a k e  a m a j o r  c h a n g e  i n  t h e  r e n t a l  a g r e e m e n t  u n t o u c h e d ,  

w h i l e  i n c r e a s i n g  t h e  e v i c t i o n  n o t i c e  to 4 5  d a y s .

T h i s  e n a b l e s  t h e  l a n d l o r d  to n o t  o n l y  g i v e s  a n  e v i c t i o n  

n o t i c e ,  b % t  a l s o ' t o ’s u b s t a i t i a l l y  c h a n g e  t h e  r e n t a l 'a g r e e ­

m e n t  w i t h o u t  i n c r e a s i n g  l e g a l  p r o t e c t i o n  to t h e  t e n a n t .  I ' d  

l i k e  to s u g g e s t  t h a t  t h e  L e g i s l a t u r e ,  p a r t i c u l a r i l y  t h e  L a b o r  

a n d  C o m m e r c e  C o m m i t t e e ,  c o n s i d e r  a m e n d i n g  t h e i r  c u r r e n t  p r o ­

p o s a l  i n  a m a n n e r  m o r e  a d e q u a t e l y  p r o t e c t i v e  o f  t e n a n t s  d u r ­

i n g  t h i s  4 5  d a y  p e r i o d .  I t h i n k  t h e r e  s h o u l d  a l s o  b e  l e g i s ­

l a t i v e  c l a r i f i c a t i o n  r e g a r d i n g  t h e  extent: o f  t h e  t e n a n t ' s  

r e s p o n s i b i l i t y  f o r  p a y i n g  r e n t  s h o u l d  s h e / h e  b e  e v i c t e d  m i d ­

m o n t h .

I n  a d d i t i o n ,  S e c t i o n  4 (f) c r e a t e s  a p r o b l e m  f o r  a c t i ­

v e l y  u n i o n i z e d  o r  u n i o n i z i n g  t e n a n t s  i n s o f a r  a s  t h e  6 0  d a y  

t i m e  p e c i f i c a t i o n  is c o n c e r n e d .  I a p p r e c i a t e  t h a t  t h i s  

p o r t i o n  o f  t h e  l a w  i s  a t t e m p t i n g  to p r o t e c t  u s ,  a s  t e n a n t s ,  

b u t  it d o e s n ' t  g o  f a r  e n o u g h .  S i x t y  d a y s  a l l o w s  t h e  l a n d ­

l o r d  e n o u g h  t i m e  t o  g e t  g o o d  a n d  a n g r y  b e f o r e  s l a p p i n g  a 

3 0 - 4 5  d a y  n o t i c e  o n  h i s / h e r  r e n t e r s .  T e n a n t s  a r e  s c a r e d  

s t i f f ,  a s  it i s ,  to t a k e  a n y  a c t i o n ,  e v e n  w h e n  t h e i r  a p a r t ­

m e n t s  a r e  i n f e s t e d  w i t h  r o a c h e s  a n d  m i c e ,  o r  h a v e  s e r i o u s  

h e a t i n g  o r  p l u m b i n g  p r o b l e m s .  I h a v e  m i x e d  f e e l i n g s  a b o u t  

t h i s  s e c t i o n ,  D o n ,  a n d  w o u l d  a p p r e c i a t e  y o u r  c o n s i d e r a t i o n  

a s  f a r  a s  i m p r o v i n g  i t. W h a t  m a y  b e  n e e d e d  is t h e  e s t a b ­

l i s h m e n t  o f  m u n i c i p a l  o r  s t a t e  p a n e l s  to r e v i e w  w h e t h e r  s u b ­

s t a n t i a l  c h a n g e s  i n  t h e  r e n t a l  a g r e e m e n t ,  w h i c h  o c c u r  a f t e 1 

o r g a n i z i n g  o r  g r i e v a n c e  e f f o r t s ,  a r e  r e t a l i a t o r y  o r  j u s t  

c a u s e .
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COOPERATIVE EXTENSION SERVICE
UNIVERSITY OF ALASKA, USDA & SEA GRANT COOPERATING

V-

A n c h o r a g e  D i s t r i c t ,  2651 P r o v i d e n c e  A v e n u e ,  A n c h o r a g e ,  A l a s k a  99508

Testimony on House Bill 1 
Barbara G. Eichner
District Home Economist - Cooperative 
February 10, 1983

Good morning and thank you for providing the opportunity for me to testify on 
one of the most important bills before ttie 1983 legislature.

This i ' Barbara Eichner speaking. I am district home economist for the 
Cooperative Extension Service in Anchorage. Briefly, our agency is the non- 
credit educational arm of the land-grant university in every state, which 
includes the University of Alaska. Our job is to disseminate practical 
information to consumers on a wide variety of topics such as gardening, 
nutrition, agriculture and housing.

Three years ago because of a fluke answer to a consumer newspaper column, the 
Cooperative Extension Service was propelled to the forefront as the only 
impartial agency or organization who would and could answer landlord-tenant 
questions quickly, simply and at no charge. X am not an attorney and I do not 
give l^gal advice. All I can do is give people an idea of their, rights and 
responsibilities under the law and yet despite that, over 4000 landlords and . 
tenants have sought my advice through telephone counseling and seminars. In 
addition, over 14,000 copies of our landlord-tenant handbooks have been 
distributed statewide and 9 hours of radio and television time have been used to 
discuss landlord-tenant issues. In short, the concerns relating to rental 
housing are numerous and the effect of inadequate assistance is widespread. 
People in Bethel, Kodiak, Nome, Dutch Harbor and North Pole all want the same 
thing according to my statistics - available and affordable housing managed in a 
business-like manner. People in 26 Alaskan communities have all said the same 
thing - change the law.

You all know the history of rental housing in the boom and bust economy of 
Alaska's towns and villages. In good times housing has responded well to the 
laws of supply and demand. In poor times, landlords and tenants alike have 
asked for help in keep; ig housing available, affordable and soundly managed. 
Despite the stead} growth of Alaska's overall economy, the supply of rental 
housing in .the last 3 years has remained the same while t'»r; population 
increased. Archorage alone has experienced a rental vacancy rate of less than 
1% for almost 2 years. Newspaper headlines lik-.; "Tentants Feel Pinch of 
Escalating Rents", "Anchorage Renters May Form Union" and "Man Sues Landlady 
for $2.8 million" only underscore the tension prevalent in the rental market.

NO T E : SSHB 1 TESTIMONY GIVEN BY BARBARA EICHNER 
TO LABOR AND COMMERCE COMMITTEE ON 
2/10/83. THE BILL HAS BEEN UPDATED BY
THE LABOR AND COMMERCE COMMITTEE ---
BARBARA EICHNER WILL SPEAK TO THESE CHANGES

________AT THE JUDICIARY MEETING 2/25/83.___________ .
Extension Service

Continued.



Page two... 

H.B.l continued

The stories that didn't capture headline attention are the sometimes 
unbelievable but everyday problems the Extension Service has faced such as:

- the tenant who hasn't had heat for 6 months and whose landlord 
says if she doesn't like it she can move
- the landlord who is left with a $3000 outstanding bill in damages
and back rent when the tenant moves out in the middle of the night
- the tenant whose rent has been raised $350 in just une month
- the landlord who needs to evict 8 people who are living in a one-
bedroom apartment
- the tenant who was physically assaulted by his landlord, and.
- the landlord who must replace a whole bedroom wall section because 
the permeating odor of a previous tenant's pet snake that crawled 
into the wall and died. (Yes, it is a true story). '

If consumers are to act as responsible citizens in the marketplace, then our 
laws must reflect the needs of our citizens. It really doesn't matter whether 
you are a landlord or a tenant, the fact is that Alaska's Uniform Residential 
Landlord and Tenant Act is out-of-date and unclear. Many issues such as those 
just named, are not addressed at all.

In the three years that I have dealt with rental housing questions, the problems 
that have locmed largest include evictions, improper holdover, lack of written 
rental agreements, abuse of the right to access, retaliation, security deposits 
and forceable entry and detainer without due process.

I am pleased to see that House Bill 1 makes an effort to address four of these
issues.

Section 1 and Section 3 make it clearer for landlords in knowing when they can
prosecute for improper possession. Far too many tenants have told me that they
feel landlords are obliged to house them until it is convenient for them to 
move. Not only has- this attitude complicated the rights of landlords to 
negotiate new deals with new tenants, it has been held with little consequence 
or risk.

I believe Section 2 will be a welcome relief to both landlords and tenants in 
outlining a clearer way of determining when a tenant will move. The 45-day 
proviso is a compromise on just-cause eviction which is fairer to landlords. At*' ' 
the same time, I d o n’t know how many landlords and tenants have been stuck with 
nearly 60 days notice when they have accidentally missed a rental due date.
Almost everyone should be able to count 45 calendar days.

Continued.



And finally, in Section 4, I believe it is appropriate to shift the burden of 
proof for retalitory measures to the landlord without sticking them with an 
enforced lease bdnind which unsavory tenants could hide. Retalitory action is 
clearly illegal in our current statute but ny experience indicates that it is 
practically impossible for tenants to prove. Landlords, by virtue of their 
position, have the gre.. ter power here and therefore I believe should have the 
greater burden. It is a question of social equity for tenants who see 
themselves as helpless victims and should create no hardship for the vast 
m a j o r i t y‘of our landlords who are straight-forward business people.

Housing issues have deep psychological roots. The fiber of the good life in .i 
this country appears to weigh heavily on access to shelter. We must give 
consumers the tools with which to manage their own affairs at a • satisfactory 
level. Evei, ,ugh there are many issues yet to ciddress, House Bill 1 has taken
an equitab. stance on at least 4 of these and I urge your serious consideration, 
of this proposed legislation.

Thank you.



Offered: 3/16/83
Referred: Rules

Original sponsor: A b o o d

1 IN THE HO U S E  BY THE JUD I C I A R Y  COMMITTEE

2 CS FOR SPONSOR SUBSTITUTE FOR HOUSE BILL NO. 1 (Judiciary)

3 IN T HE L E G I S L A T U R E  OF THE STATE OF ALASKA

4 T H I R T E E N T H  LEGISLATURE - FIRST SESSION

5 A  BILL

6 F or an Act entitled: "An Act relating to landlords and tenants."

7 BE IT ENACTED BY THE LE G I S L A T U R E  OF THE STATE OF ALASKA:

8 * Section 1. AS 09.45 is amended by adding a new p a ragraph to read:

X t v f  t  \ S V l  '1  ' 'O k  Y> <"■ ' ' S  \
" I' t.9 1 Sec. 09.45.085. ENFORCEMENT. A judgment for the r estitution of

real property rendered in an action (for forcible entry or detention ^

c f  c T F 2 ~
may be enforced by the plaintiff without further judicial action and
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the plaintiff m a y  not be required to obtain a writ of assistance or 

other order to enforce the judgment.

* Sec. 2. 09.45.090 is amended by adding a new p a ragraph to read: >  ‘

(4) when, after a notice to terminate the tenancy as pro
A /

vided in AS 34.03.290 w i t h  reference to termination of a periodic

tenancy, a p erson continues in possession of a dwelling unit after 

expiration of the time for determining the tenancy.

j* Sec. 3. AS 34.03.270 is amended by adding a new subsection to read:

(
(b) If the rental agreement is terminated by (he tenant, the 

tenant fails to provide the notice required under AS 34.03.290(a) or 

(b), and the failure to provide the notice is wilful or not in good 

faith the landlord may recover an amount not to exceed one and one- 

half times the actual damages. F a i l u r e by the tenant to provide the 

notice required under AS 34.03.290(a) or (b) is presumed to be wilful 

and not in good faith.

* Sec. 4. AS 34.03.290(b) is amended to read:

(b) The landlord or the tenant may terminate a month to mon**h 

tenancy by a w r i t t e n  notice given to the other at least 30 days before

■1- C S S S H B  l ( J u d )



1 the termination [RENTAL DUE] date specified in the notice.

2 * Sec. 5. AS 34.03.290(c) is amended to read:

3 (c) If thu tenant remains in p o s session without the landlord's

4 consent after expiration of the term of the rental agreement or after

5 its termination, the landlord m a y  bring an action for possession and

6 ^ recovery of actual damages. If [IF] the tenant's holdover is wilful

7 or\[AND] not in good faith the landlord, in addition, may recover an

8 amount not to exceed one and one-half times the actual damages. If

) the landlord consents to the tenant's continued occupancy, AS 34.03.-

10 020 applies.

11 * Sec. 6. AS 34.03.310(a) is amended to read:

12 (a) Except as provided in (c) and (d) of this section, a land-

13 lord may not retaliate by increasing rentA [OR] decreasing services^

14 t erminating the rental agreement or providing notice of termination,

15 or by bringing or threatening to bring an action or possession after

16 the tenant has

17 (1) complained to the landlord of a viol a t i o n  of AS 34.03.-*

18 100;

19 (2) endeavored to e n f o r c e [AVAIL HIMSELF OF] rights and

20 remedies granted to a tenant [HIM] under the provisions of this

21 chapter;

22 (3) organized or become a m ember of a tenant's union or

23 similar organization; or

24 (4) complained to a governmental agency responsible for

25 enforcement of governmental housing, wage, price or rent controls.

26 * Sec. 7. AS 34.03.310 is amended by adding a new subsection to read:

27 (f) A landlord is presumed to have violated (a) of this section

28 if the landlord increases rent, decreases service, terminates the

29 rental agreement or provides notice of termination, or brings or

C S S S H B  l ( J u d )  - 2 -



2

1 threatens to bring an a ction for p o s s ession w i t h i n  60 days after a 

tenant has engaged in an action listed under (a)(1) - (4).

- 3 - C S S S H B  l ( J u d )



An Overview of
Committee SubstitMte for Sponsor Substitute for HXISE BILL NO. 1 (LSC) 
"AN ACT RELATING TO LANDLORDS AND TENANTS"

The Alaska Statutes governing Landlords/Tenants, (Title 34- Property), 
has not been clear in defining certain areas of concern to both the 
landlord and the tenant. Whether oral or written, both the landlord and 
tenant hold certain unalienable rights in the property they own as a 
landlord or rent as a tenant. With the 0% to 4% vacancy rate in most of
Alaska, and because over 35% of the population in Alaska rent their
dwellings, it is necessary to update the Icrws to answer the needs of the 
landlord and tenant. The following is a simrary of CSSSHB I, and how it 
answers seme of these needs.

. * . '  v V  r - r>

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

Section I. AS 09.45.090 is amended by adding a new paragraph to
read:

(4) when, after a notice to tc.minato the tenancy as provided in 
AS 34.^.1.290 with reference to termination of a periodic tenancy, a 
person continues in possession of a dwellirg unit after expiration of 
the time for determining the tr laney.

This new paragraph is being added to stipulate a "periodic tenancy" 
termination. AS 09.45.090 (3) cites termination of an "estate at will" 
tenancy, which can be defined as a tenancy that transpires on a day to 
day basis or an indefinite term at the will of the lessor. In this 
case, the tenant has no say in the matter of how long the tenancy will 
last. The landlord may, at any time, terminate the tenancy and the 
tenant has no right to a notice. (This type of tenancy was developed in 
a few hundred years ago in England, and rarely applies "modern day" 
tenancy.) For this reason, it is necessary to add Paragraph 4, as 
periodic tenancy, (month to month), is not referenced in the present 
context.

Section 2. AS 34.03.270 (b) was added by the Labor and Commerce 
Committee to more specifica'ly clarify AS 34.03.290 (c), to read:

(b) If the rental agreement is terminated by the tenant and the 
tenant fails to provide the notice required under AS 34.03.290 (a) or 
(b), the landlord may recover an amount not to exceed one and one-half 
times the actual damages.

If the tenant decides to cancel his rental agreement, but does not 
notify the landlord, the landlord may collect one and one-half times the 
damages incurred, (i.e. rent). The tenant is obligated to give the 
landlord written notice of his intention to vacate the premises 45 days 
before termination, (See AS 34.03.290 (b)). If it is a case where the 
tenant remains in possession of the dwelling past the termination date



without the landlord's permission, then the landlord is entitled to one 
and one-half times the damages PLUS the actual damages, (2£X the actual 
damages), as ccrrpensation. (See AS 34.03.290 (c)).

/ Section 3. AS 34.03.290 (b) is amended to read:
/

(b) The landlord or the tenant may terminate a month to month 
tenancy by a written notice given to the other at least 45 [30] days 
before the termination [RENTAL DUE] date specified in the notice.

This amendment provides a more equitable time frame to tenants and 
landlords. The vacancy rate for apartments at the present time in the 
Anchorage, Fairbanks, Ketchikan and Juneau markets ranges from 0% to 4%. 
Because of this tight rental market, it is sometimes quite difficult 
for low income families, minorities, pet owners, families with children, 
and the elderly, (to name a few), to find adequate and habitable 
housing. General termination, (30 days), on the part of the landlord, 
in a time of a severe housing crunch does not always give the tenant 
sufficient notice to find other adequate housing. Also, in the case of a 
condo conversion, this gives the tenant sufficient notice to vacate or 
purchase thoir unit. In a future si nation where the rental market is 
not so tight, this 45 day notice allows the landlord adequate time to 
make necessary repairs and alterations, as well as locate a new tenant.

"Rental due date" refers to Sec. 34.03.020 (c) which is the date on the 
same day each month that rent is to be paid. The landlord or the tenant 
may wish to give notice of termination on either side of the "rental 
due date", and replacing "rental due" with "termination" date provides 
for either time frame, it does not restrict either party to the exact 
day the rent is due when giving a termination notice.

The question arises, "What if the tenant gives notice on, say March 19?" 
This means that the termination date would be May 2nd. Therefore, the 
tenant would be obligated to pay the landlord for rent through March, 
all of April, (and two days in May, which would be prorated). The 
landlord would not lose any rental income even though the termination 
date falls after the "rental due date". By the time the 45 day period is 
up, the landlord has had adequate time to find a new tenant and the 
tenant has been given a more equitable amount of time to find a new 
dwelIing.

(It should also be noted here that an increase in rent may also 
constitute a form of tennination, as well as new rules put into effect 
by the landlord, i.e. no pets, adults only, etc. This is, in effect, 
terminating the rental agreement then in existanca and offering a new 
rental agreement at different terms. If the tenant does not accept the 
"new terms", then he must vacate 45 days after the receipt of notice of 
substantial or material changes from the landlord. If the tenant does 
not respond to the landlord's notice of substantial or material changes, 
ac the end of the 45 day period, the new rental agreement takes effect.)



Section 4. AS 34.03.290 l[c) i:> amended to read:

(c) If the tc-nant remains in possess ion without the landlord's 
consent after expiration of the term of the rental agreement or after 
its termination, the landlord may bring an action for possession and 
recovery of actual damages, li [IF] the tenant's holdover is wilful 
[and] or not in good faith the landlord, in addition, may recover an 
amount not to exceed one and one-half times the actual damages. If the 
landlord consents to the tenant's continued occupancy, AS 34.20.020 
applies. .

7r- .fSA*
• s . i f J . . *• .* • . ■ *.,v . •

W ; *"':••• ' ' •;•;•••• .• .

An irrproper hold-over by a tenant has caused landlords financial 
hardships. If a tenant continues to occupy the dwelling after his 
tenancy expires, he has caused the owner loss of income needed to make 
mortgage payments, as well as loss of time to make necessary repairs, 
alterations, etc., before renting the unit to the next party, Alaska 
law allows landlords to sue for damages, but the time, effort and money 
involved is not always feasible to pursue.

The new clause noted above provides for recovery of actual damages,
(i.e. lost rent income, lost time n^ded to make necessary repairs, 
etc.), as well as one and one-half times the actual damages as 
compensation to the landlord. This deters the tenant from staying on 
past termination or the expiration of the rental agreement and in effect 
is Incentive to the individual (s) to vacate the premises. (Also see AS 
34.03.270 (b)).

Section 5. AS 34.03.310 is amended by adding a new subsection to
read:

i’\ «. 'iifi* •

(f) A  landlord is presumed to have violated (a) of this section if 
the landlord increases rent, decreases service, or brings or threatens 
to bring an action for possession within 60 days after a tenant has , ;J'Y 
engaged in an action listed under (a)(1) - (4).

This new subsection protects the tenant from landlords who abuse the 
right to access or evict +he tenant for retaliatory reasons. The tenant 
has a right to his/her pr acy, and the landlord must give "reasonable" 
notice to the tenant before entering the •'remises, (See AS 34.03.010).
This new subsection also provides that the tenant may not he evicted 
because they have made a complaint using the proper procedures, (See AS 
34.03.140), i.e.- complained to a government agency regarding unfair rent 
hikes, or requesting that certain necessary repairs be mad^ to the 
premises or common area. Sixty days is a sufficient amount of time to 
correct a problem or answer a complaint. After the 60 day period ha? 
expired, the tenant should refer to AS 34.03.160 and the landlord should 
refer to AS 34.03.220 for remedies to their problem(s).



SOME ANCHORAGE HOUSING UNITS, BY LEGISLATIVE DISTRICT
C. . .;Vi, •: Vv : " ■ ■ " ;V .'.V'';

District 7 
(Szymanski, partial)

District 8
(Cowdery and Pestinger

District 9 
. (Hayes and Flood)

District 10 
(Bussell and Lindauer)

District 11 
(Abood and Tischer)

District 12 
(Clocksin and Uehling)

District 13 
(Ward and Martin)

District 14 
(Barnes and Furnace)

Mobile Hrns. in Parks 

29

497

0

1543 

109 

130 

858 

2862

District 15
(Phillips and Liska, partial) 187 

District D
(P. Fischer, Gilman, partial) 29 

District E
(Pettyjohn, Faiks) 97

District F
(Sturgulewski, Rodey) 1652

District G
(Josephson, Fischer) 988

District H
(Halford, Kelly, partial) 187

On Lots 

316

394

87

144

42

8

31

211

381

316

481

186

39

381

# of Apts. 

830

828

1805

5222

1546

5904

4481

4362

650

830

2633

6768

10385

650

Information compiled from the Municipal Housing Survey, undertaken summer of 
'83. The Community Planning Dept, originally compiled the info, by Community 
Council. AkPIRG reorganized it according to legislative districts. Boundaries 
of the two types of areas are not congruent, though we attempted to make them as 
compatible as possible. Only housing units within Community Councils are tallied, 
though only 200 apartments, 416 mobile homes in parks and 3 on lots are not 
included in the figures because of this, Additional methodology available from 
AkPIRG.

Municipality of Anchorage 6484 1723 26009



' I V  / h  ALASKA PUBLIC INTEREST RESEARCH GROUP
*  m Post Office Box 1093/Anchorage, Alaska 99510/(907) 278-3661

October 18th, 1983

Rep. Don Young 
US House
Washington, DO 20515 

Dear Rep. Young:

I am writing in support of Section 208 of the HR 1, dealing with the 
"Fair Market Rent" for Section 8 housing.

As you probably know, certain low-income renters are given Section 8 
certificates to participate in federal housing assistance programs, pro­
vided they can locate housing under the Fair Market Rent determined for 
their area, these renters pay 26-30% of their incomes towards rent and 
the federal government picks up the balance up to the rent level. The 
current "IMR" is that level below which 40% of the state's rental units 
fall, with certain exclusions.

Unfortunately, the national Fair Market Rent formula is not appropriate 
to Alaska. According to the AK State Housing Authority, over a quarter 
of the Section 8 certificate holders in the state are unable to find 
housing retting at less than the "IMR". Sane, landlords in Anchorage have 
started taking rent under the table from tenants so the landlords appear 
to rent at below the IMR— the State Ombudsman's Office will soon be 
receiving a formal canplaint on the issue.

If Section 208 remains intact, it will increase the FMR from 40% to the 
£<)%• level. It's a step in the right direction, and will allow more 
tenants to take advantage of the federal programs already furded but not 
being full’.' utilized here in Alaska. (The FMR for a two bedroom apart­
ment is $512, while the HUD office here in Anchorage quotes $650-700 a nonth 
as an average low-income rent for the same sized apartment.)

Can we count on your support of the present working of Section 208 in 
HR 1?

\ ■ .rector
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' CHAPTER 1307 , 1
An net to add Section 527A to the Code of Qvil Procedure, relating 

to harassment

' • [Afqxrovod by Covaraoc September M, 1971 PU*d *fck 
Sacntery el Suto Saptaan tm  M. 1971]

LCCiUAHVS COUNSEL'S DIGEST
AB 3003, Eg eland. Haraxxioent.
Under existing law, a court may eqjoin certain acti of bar lam ent.

•Thii bill would provide for an expedited procedure to obtain web 
an injunction.

Ttci Judicial Council would be required to promulgate forma and 
Instructions, and rules for the aervice of procea* and related mat te n

The plaintifT could obtain a temporary restraining order.
Upon filing of the petition, a hearing for an injunction would be 

bold within IS dava. If granted, the Injunction would be in force for 
• up to 3 yean, unleaa renewed. The prevailing party could receive 

attorney*! feeai
The bdl would define haraaament aa knowing and willful c<r iut-t 

which would cause substantial emotional distress by seriously alarm­
ing, annoying, or Itarassing a person, as specified. "

A violation of the injunction would be a misdemeanor.
The Ml would provide for the tranamit.'al of specified information 

to law emorcement agenciei -
The bill would provide that neither appropriation is made nor 

obligation created for the reimbursement of any lota) agency for any 
costs idcurrod by it pursuant to the bill.

7be poopla o f the State of Cth/omk do aoMCt i r  foJJou-r

SECTION I. The Legislature intends by this act to protect the 
individual's right to pursue safety, happiness and privacy as 
guaranteed by the California Constitution.

SEC t- Section 527.6 is added to the Code of Civil Procedure, to 
read: * • . ' /

527.0. (a) A person who has suffered harassment as defined in 
subdivision ib) may seek a temporary restraining order, and an 
Injunction prohibiting harassment u  provided in this section.

' (b) For tlie purposes of this section, "liaraumont" Is a knowing
and willful course of conduct directed at a specific person which , 
seriously alarms, annoys or harasses wch person, and which serves no 
legitimate purpose. TTse course of conduct must be such as would 
cause a reasonable person lo suffer substantial emotional distress, and 
must actually cause substantial emotional distress to Use plaintiff. r

* ' i
I ' , A I I

• «  ao 1

“Course of conduct" Is a pattern of conduct composed of a series of 
acts over a period of time, however short, evidencing a continuity of 
purpose. Constitutionally protected activity is not included within 
the meuning of "course of conduct."

(c) Upon filing a petition for an injunction under this section, the 
plaintiff may obtain a temporary restraining order in accordance 
with the provisions of sul/division (a) of f  'lion 527 of the Code of 
Q v il Procedure. A temporary restraining order may be granted w ith 
or without notice upon an affidavit which, to the satisfaction o f the 
court, shows reasonable proof of harassment of the plaintiff by tire 
defendant, and that great or irreparable harm would result to the 
plaintifT. A temporary restraining order granted under this section 
shall remain in effect, at the court's discretion, for a period not lo 
exceed 15 days, unless otherwise modified or term inated by the 
court.

(d) Within 13 days of the filing of the petition, a hearing shall be 
held on the petition for the iiqunclion. 'five defendant may file a , 
response which esplains, excuses, Justifies or denies the alleged 
harassment. At the hearing, the judge shall receive such testimony 
as is relevant, and may make an independent Inquiry, i f  the judge 
finds by clear and convincing evidence thcl unlawful harassment 
exists, an injunction shall issue prohibiting such harassment. An 
Injunction issued pursuant to this section shall have a duration of not 
morn than throe years. At any time within the three months before 
the expiration of the Injunction, the plaintiff may apply for a renewal , 
of the injunction by filing a new petition for an injunction under this , 
section.

(e) Nothing in this section shall preclude either party from 
representation by private counsel or front appearing on his or her 
own behalf.

(0 Upon filing o f a petition for an injunction under this section, 
the defendant be |>ersonully served with a copy of tho petition, 
temporary restraining order, if any, and notice of hearing of the 
petition.

(g) The clerk shall transmit a copy of each temporary restraining 
order or injunction or modification or termination thereof, granted 
under this section, by the close of the business day on which such 
order was granted, to such law enforcement agencies within the 
court's discretion as are requested by the plaintiff. Each appropriate 
law enforcement ugency may make available information as to the 
existence and current sta tu j of these orders lo law enforcement 
officers resc ind ing to the acme of reporter! harassment.

(h) The prevailing party in any action brought under tills section 
may be awarded court costs and attorney's fens, if any.

(I) Any w illfu l disolM-diencn of any trin|>orary rests niidng order or 
injunction granted under this section shall be a misdemeanor 
pursuant In Section Ifib of the Penal (lode.

(J) This section sliull not apply to any action covered by subdivision

ua h o

• 1 V . '  * ■' ' ' 'A  : A - .v ?

“ V

— 3— Ch. 1307
(b) of Section 527 of this code, or by T itle 1.6C (commencing w ith 
Section 1788) of the Q v il Code. Nothing in this faction shall preclude 
a plaintifTi right io utilize other existing c iv il remedies.

(k) The Judicial Council shall promulgate forms and instructions 
therefor, rules for service of process, scheduling of hearing!, and any 
other matters required by this section. The petition and response 
forms shall be simple and concise.

SEC. 3. No appropriation is made by this act, nor Js any obligation 
created thereby under Section 2231 of the Revenue and Taxation 
Code, for the reimbursement of any local agency or school district 
for any costs that may be Incurred by it In carrying on any program 
or performing any service required to be carried on or performed by 
It by this act.

i
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'could property conclude, however, that such 
destruction of reoorda should not in itself 
automatically defeat the maintenance of a  
dsss action. (Cf., e. g., Appleton Electric 
Co. r: Advance-United Expremwnyi (7th 
Cir. 1974) 494 F2A 126, 189.) Defendant* 
may, of course, raise specific objections to 
any remedial mechanism which the court 
may hereafter fashion to cope with the 
problems posed by the absence of such reo­
orda Given the trial oourt’s considerable 
flexibility in the management of a class 
action (see, e. g., Vasquet v. Superior Court, 
Bupn; 4 Cal.Sd rt pp. 829-821, 94 Cal.Rptr. 
796, 484 P.2d 964), and—as we explained in 
oar recent decision in Green r. Obledo, su­
pra, 29 Cal .3d at pp. 142-143, 127 Cal.Rptr. 
206, 624 P.2d 266—its discretion in fixing an 
appropriate “starting date for the payment 
of'retroactive benefits to class members," 
oar intervention at this stage of the pro­
ceedings is clearly unwarranted.

The alternative writ is discharged and 
the peremptory writ is denied.

BIRD, C  and TOBRINER, MOSK, 
RICHARDSON, NEWMAN and BROUS­
SARD, JJ., concur.

urnaw(imTU

Alice BARELA. Petitioeser,
V . '

The SUPERIOR COURT OP ORANGE 
COUNTY, Respondent;

- Leonardo VALDEZ, Real Party 
fan Interest.
LA. 11444b

Supreme Court of California. . 

Nov. *7, 190L

Orange County, Harmon G. ScoviDe, Jn be 
ordered to vacate order granting landlord 
restitution of premises and back rent in 
unlawful detainer action. The Supreme 
Court, Bird, C. -L, held that: (1) record 
demonstrated that tenant wae evicted by 
landlord in retaliation for her complaint to 
the pobce that landlord had sexually mo­
lested her nine-year-old daughter, and (2) 
such eviction violated statutory prohibition 
again.! evictions in retaliation for the exer­
cise of any rights under the law, and also 
the common-law defense of retaliatory svio- 
tiott. . . • . *

Writ of mandate issued with directions 
to vacate judgment and enter judgment for 
tenant

L Landlord asd Tenant MO(l)
Record in unlawful detainer action 

'demonstrated that tenant was evicted by 
landlord in retaliation for her complaint to 
the police that landlord had sexually mo­
lested her nine-yeark>W daughter. West’o 
AnnPenal Code { 647(a).

2. Landlord and Tenant *-2»6(L D
Unlawful detainer actions are summa­

ry proceedings, and ody issues directly rele­
vant to the ultimate question of possession 
may be raised in defense of unlawful de­
tainer action; generally, counterclaims, 
cross complaints and affirmative defenses 
cannot be considered.

L Landlord and Tenant w -m < l)
Eviction by landlord of tenant in retali­

ation for tenant’s complaint to the poiioe 
that the landlord had committed a crime in 
sexually molesting her nine-year-old daugh­
ter violated the statutory prohibition 
against evictions in retaliation for the exer­
cise of any rights under the law, and also 
the oommon-law defense of retaliatory evic­
tion. West’s Ann.Civ.Cody }  1942£{c); 
West’s Ann-Penal Code § 647(a). •

Tenant fDed petition for writ of man­
date requesting that the Superior Court,

Katherine R. Wolff, Bnrino, far petition-
sr.

BARELA v

Ronald S. Javor, Long 
rand, Los Angeles, Ron*] 
Robert Klotx, Santa Ana, 
petitioner. .
- No appearance for respc

Paul G. Mast, Santa As 
in interest

BIRD, Chief Justice.
In an unlawful detaine 

renter raise as an affirms 
claim that a landlord seeks 
ation for the tenant’s com. 
lice that the landlord hi 
crime?

On April 12,1906, petitk 
la, called the Santa Ana Po 
to complain that her Ian 
Valdex (real party in intere 
molested her nine-year-old •

Seven days later, on Apr 
dez served Barela with a thi 
“Pay Rent or Quit" He de 
|660 per month, rather thi 
month she had been paying 
complaint to the police, she 
bouse from him for four yei 
problem.

In May of 1960, Valdes fil 
<kU.uer action against Bare 
failure to pay 8650 per mon 
That action was dismissed, 
cause Valdex had never scr 
notice of rent Increase ret 
However, in late May he sen 
a 89-day notice of teraii 
month-to-month tenancy. 1 ’ 
move. On July 21, 1900, 
charges wen ending again, 
filed a new cr. .wful detaine 
on the 39-day —itioe of termii 
responded with an answer <

1. The rscord indicates that on , 
Valdez pleaded guilty to a vt< 
Code section 647, subdivision < 
solute conduct tzi public>.

2. Unless otherwise noted, all 
encs > are to the Qvil Code.
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Ronald 8. Javor, Long Beach, Fred Ok- 
rand, Los Angeles, Ronald R. Talmo and 
Robert Klotr, Santa Ana, amid curiae for 
petitioner. ;  . / ;^   ̂ r.-J .;;* .*

- 'No appearance for respondeoL^ • .t
Paul G. Mast, Santa Ana, for real party

is interest. •••> v'* ' -•'.l
* ••• * > . p* w .  4 ,  . i j ' * ./ *  ri*4

• BIRD, Chief Justiee. -  -  •••: -•. • '
In m  unlawful detainer action, may a 

renter raise as an affirmative defense the 
claim that a landlord seeks to evict in retali­
ation for the tenant’s complaint to the gx>- 
lic* that the landlord has committed a 
crime? _ •' . \

On April 12, 1980, petitioner, Alice Bare­
la, called the Santa Ana Police Department 
to complain that her landlord, Leonardo 
Valdex (real party in interest), had sexually 
molested her ninr -year-old daughter,1. ,a
■- Seven days later, cn April 19, 1960, Val­
dex served Barela with a three-day notice to 
“Pay Rent or Quit” He demanded rent of 
8660 per month, rather than the 8200 par 
month she had been paying. Prior to bar 
complaint to the police, she had rented the 
bouse from him for four yean without any 
problem.

In May of 1980, Valdes fDed an unlawful 
detainer action against Barela, based on her 
failure to pey 8650 per month rent in May. 
That action was dismissed, apparently be­
cause Valdex had never served the 80-day 
notice of rent, inereaae required by law. 
However, in late May he erved Barela with 
a 80-day notice of termination of her 
month-to-month tenancy. Barela did not 
move. On July 21, I960, while criminal 
chargee were pending against him, Valdex 
fDed a new unlawful detainer action, based 
on the 80-day notice of termination. Barela 
responded with an'answer alleging aa an

1. The record Indicates that on August 25, 1900, 
Valdex pleaded guilty to a violation at Ptoal 
Code section 647, subdivision (a) (lewd or <9a- 
aoiute conduct ts  public). —

2. Unless otherwise noted, all statutory refer­
ences are to the Ctvil Cods.

...• W . .  •  WT

affirmative defense that aha was being
evicted in retaliation for her exercise of 
constitutionally protected right*. .. ^  ?
. After trial, the court issued the foDowu* 
findings of fiiet: (1) Itjhia eviction of.the 
defendant by the plaintiff was caused by 
the complaint of the defendant against tbs 
plaintiff to the police,’' and (2) “[tjhe pend­
ing criminal trial against 'be- plaintiff 
which was the result of defendant’s eosa- 
plaint to the police led to a breakdown of 
the parties’ alahty to live peacefully, in the 
same community.’’

In adt^tioo, the court Issued apadnsioaa 
of law, holding that the eviction was not 
protected by section 1M2A of the OvQ 
Code * or by tin  standards of SLP. Growers 
Assn. r.- Rodrifam (1976) 17 CaLSd 719,181 
CaLRptr. 761, 682 PRd 72L The court 
granted Valdex the relief sought, including 
restitution of the premises and back rent 
This result was bdd to be equitable.

The appellate department of the superior 
court upheld the trial court’s dedsior, with­
out issuing an opinion, and refused to certi­
fy the case to the Court of Appeal (Code 
CivJProc., f  91L] Barela fDed a petition for 
a writ of mandate in the Coart of Appeal 
She requested that the superior court be 
ordered to vacate its order and to sitber 
enter judgment l’of petitioner or rehear the 
case, giving proper consideration to the de­
fense of retaliatory eviction.* The Court of 
Appeal summarily denied her petition. 
Barela then fDed a petition for a writ of 
mandate before this court and an alterna­
tive writ of mandate was issued.

IL
[1] This case involves ooe basic issue— 

whether an air -rmative defense is avaUabie 
in an unlawful detainer action if it is based 
on the allegation that the landlord seeks lo 
evict in retaliation for tho tenant’s report to

1. Relief by means of wrtt ct mandate b  appro­
priate under these circumstances. (Gtsan r. 
Superior Court (1974) 10 C*L3d 610, 622, In J , 
111 Cal.Rptr. 704, 017 P-3d 1160; Scftwefaar v. 
Superior Court (1970) 3 CaL3d 307,317-616, 90 * 

• CalJtptr. 739, 476 PM  97.) ..

r-.y,

- V v
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V  ' ; I ' i
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t tt  police that the landlord has committed a 
crime.4

[2] Unlawful detainer actions are sum­
mary proceedings. Only “issues directly 
relevant to the ultimate question of posMS- 
ston” may be raised in defense of an unlaw­
ful detainer action. (Green r. Superior 
Court, supra, 10 CaLSd 616, 634, 111 CaL 
Rptr. 704, 517 P.2d 1168.) Generally coun­
terclaims, croas-complaints and affirmative 
defenses cannot be considered. (Union Oil 
Co. v. Chnodkr (1970) 4 CaI.App.Sd 716,7??. 
84 CaLRptr. 756.)

The defense of “retaliatory evictio n” has 
been firmly ensconced in this state’s statu­
tory law and judicial decisions for many 
years. (See, t. f ,  § 19425; SLP. Growe/s 
Assn. v. Rodriguez, supra, 17 CaLSd 719, 
724, 131 CaLRptr. 761, 652 P.2d 721; 
Schweiger v. Superior Court, supra, 8 Cal 3d 
507, 517, 90 CaLRptr. 729, 476 P-2d 97.) “It 
is settled that a landlord may be precluded 

'from evicting a tenant in retaliation for 
certain kinds of lawful activities of the 
tenant As a landlord has no right to pos­
session when be seeks it for such an invalid 
rtiii/u, a tenant may raise the defense of 
retaliatory eviction in an unlawful detainer 
proceeding. [Citations.]” (S.P. Growers, 
supra, 17 Cal 3d at p. 724,131 CaLRptr. 761, 
552 P2A 721.) The retaliatory eviction doe- 
trine is founded on the premise that “[a] 
landlord may normally evict a tenant for 
any reason or for no reason at all, but be 
may not evict for an improper reason . . . . "

4. Real party in Interest argues (bat the trial 
court cbd consider the defense of retaliatory 
eviction and rejected (L He claims petitioner 
failed to show that the eviction was actually 
iTtalia'.ory.

Since neither party has supplied a complete 
transcript of the proceedings below, this court 
must rely on the trtsl court’s findings of fact 
The trial court made two key factual findings: 
(1) petitioner's eviction wrv caused by her 
complaint to the police; an t 7) the complaint 
to the police also caused “a breakdown of the 
parties' ability to Uve peacefully in the tame 
community.”

Relying on the second of tbean two findings, 
real party In Interest asserts that the trial court 
decision was based solely on the factual deter­
mination that the landlord and tenant were 
unable to Uve in the same community. He 
argues that this Is a legally permissible, nonre-

(Id, at p. 780, 131 CaLRptr. 761, 552 P3d 
72L)

The affirmative defense of retaliatory 
eviction was first recognised by this court 
in Schweiger v. Superior Court, supra, 3 
Cal-3d 507, 90 CaLRptr. 729, 476 P3d 97. 
There, the statutory “repair and deduct” 
provision (§ 1942) was construed so as to 
include protection against eviction for tboae 
tenants who exercised their statutory 
rights. The same the Legislature cod­
ified this protection in section 19425.. The 
statute p/ohibitad landlords from evicting a 
tenant in retaliation for the tenant’s ex cr­
ave of the right to repair and deduct or the 
tenvit's complaint to the authorities about 
houtiug code violations.

Irj 1976, this court extended the scope of 
the common law retaliatory eviction de­
fense beyond mere complaints about eoodi- 
tiona of tenancy. (SP. Growers Assn. r. 
Rodriguez, supra, 17 Cal3d 719, 728, 131 
CaLRptr. 761, 552 P2d 721.) In SP. Grow­
ers, this court be Id that an eviction in retal­
iation for the Wing of a federal lawsuit 
charging violations of a federal farm labor 
statute was improper. The test set dcvrn in
S.P. Growers, supra, is quite simple. A 
valid defense of retaliatory eviction may be 
advanced if, on balanoe, public policies 
furthered by protecting a tenant from evio- 
tion outweigh the state's interest in ensur­
ing that unlawful detainer proceedings are 
truly summary. (Id, at pp. 728-729, 131 
CaLRptr. 761, 562 P2d 721.)

Ullatory ground for evicting a tenant How­
ever, he conveniently Ignore* the crucial Unk 
between the two findings ot fac t The trial 
court found that the tenant's allegedly protect­
ed activity, her complaint to the police, caused 
the breakdown In relations. If real rarty  In 
interest's argument were ccoepted, tho defense 
ot retaliatory eviction would be p ’aduded, 
since in every case a landlord could asoert that 
a tenant's exercise of protected rights w?s so 
Infuriating that they could no longer Uve or 
work together. As a result, the statutory and 
common law protections against retaliatory 
evictions would be rendered -ullitiea.

The facts of this case dearly demonstrate 
that petitioner war, evicted In retaliation for her 
complaint to the police. Therefore, this court 
must assume that the trial court found such a 
factual showing insufficient as a matter of law 
to support a retaliatory eviction defense.
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‘ Tbe Legislature repealed section 19425 in 
1979 and reenacted it with amendment*.’ 
(Stats. 1979, eh. 662, f  2* p. 2006.) T he. 
statutory retaliatory eviction defense was 
greatly expanded. The time period during 
which a tenant is protected waa extended, 
and the grounds for which retaliation is 
prohibited were enlarged. (§ 19425, subds. 
(a) and (e).) In addition, the 1979 amend­
ments added a specific statement that the 
statutory remedies provided by section 
19425 are in addition to any other remedies

4. Section 19425 currently provides as fofiowK 
“(a) If the lessor retaliates against the lessee 

because of the exercise by the lessee of Us 
rights under this chapter or because at his 
complaint to an appropriate agency as to tso- 
anUbllity of a dwelling, and If the lessee of a 
dwelling Is not In default as to the payment of 
his rent, the lessor may not recover possession 
of a dwelling ta any action or proceeding, cause 
the leseee to quit Involuntarily, increase the 
rent, or decrease any services within ISO days: 

“(1) After the date upon which the lessee, in 
good faith, has given notice pursuant to Section 
1942, or has made an oral complaint to the 
lessor regarding tenantahflity, c*

"(2) After the date upon which the leasee. In 
good faith, has filed a written complaint, or an 
oral complaint which la registered or otherwise 
recorded In writing, with an appropriate agen­
cy, of which the lessor has notice, for tbe pur­
pose of obtaining correction of a condition re ­
lating to tenantability, or <

"(3) After the date of an inspection or Is­
suance of a citation, resulting from a complaint 
described in paragraph (2) of which tbe lessor 
did not have notice; or 

"(4) After tbe filing of appropriate docu­
ments commencing a judicial or arbitration 
proceeding Involving the issue of tenantability, 
or

“(5)' After entry of Judgment or the signing 
of an arbitration award. If any, when In the 
Judicial proceeding or arbitration the issue of 
tenantability is determined adversely to the les­
sor.

“In each instance, the 190-day period shall 
run from the latest applicable date referred lo 
in paragraphs (1) lo (5), inclusive. •.

“(b) A lessee may not invoke tbe provisions 
of subdivision (a) more than once hi any 12- 
monlh period.

“(c) It shall be unlawful for a lessor to in­
crease rent, decrease services, cause a lessee to 
quit Involuntarily, bring an action to recover 
possession, or threaten to do any of such acta, 
for the purpose of retaliating against the lessee 
because he or she has lawfully organised or 
participated In a leasees' association or an or­
ganization advocating lessees' rights or has 
lawfully and peaceably exerd ssd any rights

provided by statutory or decisional low.
(Jd, sobd. (bXK ' ■„
■ (1) Thus, California baa two parallel mad 

independent sources for tbe doctrine at re­
taliatory eviction. TKs court must decide 
whether petitioner raised a legally cognisa­
ble defense of retaliatory eviction under tbe 
statutory scheme and/or tbe common law 
doctrine. V* V V* • « • • «

Section 19425 is a remedial statute aimed 
at protecting tenants from certain types of 
tbosea. It is to be “liberally construed to

imder the law. In an action brought by or 
•gainst the lessee pursuant to this subdivision, 
tbe lessee shall bear the burden of producing 
evidence that tbe teaser's conduct was, in fact, 
retaliatory.

“(d) Nothing ta this section shall be con­
strued as limiting in any way the exerdse by 
the lessor of his rights under any lease or 
agreement or any law pertaining to the hiring 
of property or his right to do any of the acts 
described in subdivision (a) or (c) far say law­
ful cause. Any waiver by a leasee of his rights 
under this section shall be void s i  contrary to 
public policy.

“(e) Notwithstanding the provisions of sub­
divisions (s) to (d), inclusive, s lessor may 
recover possession of s  dwelling and do any of 
the other acts described In subdivision (a) with- 
ja  the period or periods prescribed therein, or 
within subdivision (c), If the notice of termina­
tion, tent Increase, cr other act, and any plead­
ing or statement of issues in an arbhrmiion, if 
any, states Che ground upon which the lessor, 
in good faith. x*5ts to recover posscsrion, in­
crease rent, or do any of the other acts describ­
ed In subdivision (a) or (c). If such statement 
be controverted, the leaeor shall establish its 
truth at the trial or other bearing.

“(f) Any lessor or agent of a lessor who vio­
lates this section shall be liable to the ksaec in 
a dvil action for all of the following:

“(1) Tbe actual damages sustained by the

“(2) Punitive damages In an amount of not 
less than one hundred dollars ($100) nor more 
than one thousand dollars ($1,000) for each 
retaliatory act where the lessor o ' agent has 
been guilty of fraud, oppression, or malice with 
respect to such act.

“(g) In any action brought for damages for 
retaliatory eviction, the court shall sward rea­
sonable attorney's fees to tbs prevailing party 
If either party requests attorney’s fees upon the 
lnk/;Kioe of the action.

“(b) Tbe remedies provided by this Section 
shall be in addition to any other remediss pro­
vided by statutory or decisional law."

»;,'■* ' w  w . ' e fw.'.-i.aa u s  a.w»-U'in : ,‘,',.’,* *{'.i>*' ' r “a g -w rr-
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effect its objective* and to guppress, pot 
encourage, the mischief at which H was 
directed. [Citation.]” (Kris r. Taylor 
(1979) 92 CaLAppJd 802, 811, 1M Cal.Rptr. 
82A) •

Subdivision (e) of section 1942.5 provv.es 
that it is unlawful "ior a lessor to increase 
rent, decrease service*, cause a lessee to 
quit involuntarily, bring an action to recor- 
■vf possession, or threaten to do any of such 
acta, fot the purpose of retaliating against 
the leasee because be or tbe has . . .  lawful­
ly and peaceably exercised any rights under 
tbe law.” (Emphasis added.) This subdivi­
sion was added to the statute in 1979. 
(Stats. 1979, eh. 652, § 2, pp. 2006-2006.) ft 
has been denominated a "boilerplate” provi­
sion because of its broad prohibition against 
retaliation by a landlord when a tenant has 
exercised valid legal rights under the law. 
(Seq Review of Selected 1979 California 
Legislation (1979) 11 Pacific LJ. 601, 602.)

Petitioner prgues that in reporting a 
crime to the ftolice, she was exercising a 
legal right protected by section 19425, sub­
division (c). SSe notes that, "It is the duty 
and the right, itot only of every peace offi­
cer of the Unit ed States, but of every dti- 
sen, to assist in prosecuting, and in securing 
the punishment of, any breach of the peace 
of tike United States.” (In re Quarlea and 
Butler (1896) If J U.S. 532, 635,15 S.Ct. 969, 
960, 89 LEti. W80.)

California he ; & long history of protecting 
those dtizena who report violations of the 
criminal laws. "It is for the best interests 
of society that those who offend against the

8. Under subdivision («) of Penal Code section
136.1, »t Is a misdemeanor to attempt to dis­
suade a witness or victim from testifying at any 
trial or other proceeding. At the time of re­
spondent's repeated attempts to evict appel­
lant, criminal charges were still pending 
against him.

7. Petitioner also argues that bur right to oosn- 
ptain to the police about a violation of the 
criminal law Is protected by section 1042.3, 
subdivision (c) because It is a right Included 
within tbe provisions of the state and federal 
Constltulioni governing free speech and the 
right to petition the government for the redness 
of grievanass. (U.S Cooat., 1st Amend.; Cal. 
Const., art. I, f f  2 and 3.) She notes that tbe

laws shall be promptly punished, and that 
any citizen who has good reason to believe 
that the law has been violated shall have 
the right to cause tbe arrest of the offend­
er.1” (Bad r. Raw lea (1892) S3 CaL 2*2, 228, 
28 P. 987.)

Implicit in the passage of any remedial 
legislation is a general intent to protect 
from intimidation those who report viola­
tions of the law. (Edwards r. Habib (D.C. 
Cir.1968) 897 T M  687, 701-702; tee also 
Schweiger r. Superior Court, supra, 8 Cal-Sd 
507, 518, 90 Cal.Rptr. 729, 476 PJd 97.) 
Laws which define oe.uain acta aa criminal 
would be meaningless if citizens who re­
ported crime were not protected from vin­
dictive retaliation. This fundamental prin­
ciple is embodied in Penal Code section 186.- 
1, which declares that it k a misdemeanor 
to dissuade or attempt to dissuade any vie- 
tim of crime from reporting the crime to 
the police. (Pen. Code, f  156.1, subd.
(bXD-)*

Thus, every dtigen has a right protected 
by state law to report criminal violations to 
-the police. Sic e. petitioner merely engaged 
in a peaceful and lawful ex erase of this 
basic right when she reported her landlord's 
crime to the police, her eviction violated the 
statutory prohibition agmiust evictions in 
retaliation for tbe exerdae of any rights 
under the law. (f 19425, subd. (c).)* •

An analysis of the common law defetae 
of retaliatory eviction leads to a similar 
conclusion. "In evaluating whether defend­
ants have raised a valla defense of retalia­
tory eviction, we must engage in a balarc-

rlght to petllkm the government for rodrrss of 
grievance* “Is an attribute of nation*! dtlxan- 
sh ip a r i s i n g  from "[tjhe vary idea of govern­
ment, republican In form.” (United States v. 
Crulkshank (1873) 92 U.S. (2 Otto) 542, 332. 23 
LEd. 368.) th is  right has been conrkWed 
“among the most precious of the Ubsrtlss sa fe ­
guarded by the Bill of Rights." (yji/e Workers 
v. Illinois Bar Assn. (1967) 369 U.S. 217.222, 89
S.C t 333, 336, 19 LEd.2d 426; se e  also v-. 
United States Gypsum, Inc. (7th Or. 1977) 547 
FJtd 1329, 1342.) However, the right to report 
violation* Of criminal statutes to the police la  
protected by state law. Therefore, It Is not 
necessary to reach petitioner's constitutional 
dalme.

ing process. We must deter 
the public policies furthered 
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terests in preserving the str 
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supra, 17 Cal&i 719, 724, 131 • 
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ing process. We 
the public policies furthered by 
defendants from eviction outweigh tbe in­
terests in preserving the'summary nature 
of unlawful detainer proceedings. [Cita­
tion.]” (S.P. Growers Assn. v. Rodriguez, 
supra, 17 Cal 3d 719, 724,131 Cal.Rptr. 761, 
652 PJ2d 721.) <•

The important public policy asserted by 
petitioner is dear. Citizens have a right 
and a duty to report violations of the Isw to 
the authorities. The effective enforcement 
of thb state’s criminal laws depends upon 
the willingness of victims and witnesses to 
report crime and to participate in the crimi­
nal justice process. . ,

Tbe Legislature has repeatedly dukon- 
strated its concern for victims of crime by 
adopting programs designed to compensate 
victims (Gov. Code, «  13969-13969, 29631- 
29636) and to render their contacts with the 
criminal justice system less painful (Pen. 
Code, «  13835-13846). One of the goals of 
these programs is to encourage victims to 
report crime. wUnreported crimes occur at 
more than twioe the rate of reported crimes 
and the reasons people give for not report­
ing indicate that they are disenchanted 
with tbs criminal justice system.'* (Pen. 
Code, f  13836, subd. (e).)

In light of the strong policy reasons for 
.encouraging the reporting ot crime, K is 
inconceivable that tbe Legislature could 
have countenanced the use of the statutori­
ly created summary eviction proceedings to 
punish a tenant who reported a crime to tbe 
police. To hold otherwise would be to cre­
ate a special class of criminals—those who 
also happen to be landlords—with a legally

t .  In an analogous area of law, this court has 
held that an employer cannot discharge an em­
ployee Ir retaliation for the employee’s exerdae 
of a legally protected right. Tameny v. Atlantic 
Richfield Co. (I960) 27 Cal,3d 167, 164 CaL 
Rptr. 639. 610 P.2d 1330 held that despite the 
employer's "generally unlimited right to dis­
charge an employee" (Ptiermann v. Interna­
tional Brotherhood of Temmslera (1959) 174 
Cal.App.2d 164, 1 » , 344 P-2d 25), the employer 
could not discharge an employee because be 
refused to commit a crime. (Tamery. 27 
Cal.3d id pp 172-176, 164 Cal.Rptr. 839. 610 
P Jd  1330. See aloo Glenn v. Cbarman'a Gold-

punishing tbe victims 
of thsir crime.* •*»>• -t-'f- •>*-*!

This case is an even stronger one than 
S.P. Growers, supra, wherein tins Court 
stressed tbe importance of preventing retal­
iatory evictions where a remedial scheme 
depends upon private initiative for enforee- 
ment (17 Cal 3d at pp. 726, 728, 131 CaL 
Rptr. 761; 662 P3d 72L) In that ease, a 
landlord was prohibitod from evicting a ten­
ant in retaliation for the tenant’s Tiling of a 
lawsuit alleging violations of tbe federal 
farm labor statute, since that law depended 
for its enforcement on the willingness of 
individual workers t» initiate litigation to 
vindicate their rights. This court held that 
to allow evictions h  retaliation for such 
lawsuits would “fruitrate the purposes of 
that act.’* (Id, at p. 724, 111 Cal .Rptr. 791, 
562 P2d 721.)

Tbe public policy served in this ease ia 
clear and even more compelling. Tbe land­
lord here was accused of a sexual assault on 
a child.. This state has repeatedly empha­
sized that its citizens have a duty to protect 
children from sexual abuse. (See, e. g., 
Pen. Coda, f  11166 [adults who work with 
children must report suspected cases of 
child abuse to the police, the sheriff, tbe 
probation department or tbe welfare de­
partment].)

Tbe strong ptblic policy Interests in pro- 
serving the summary nature of tbe unlaw­
ful detainer proceeding will not be signifi­
cantly impaired if tbe affirmative defense 
of retaliatory eviction b allowed here. 
(S.P. Growers, supra, 17 Cal 3d 719, 728- 
729, 181 Cal.Rptr. 761, 652 PJ2d 721.) De­
ciding whether an eviction b in retaliation 
for a tenant's exerdse at basic legal rights

rn Cock Inn (1961) 192 Cal.App.2d 793. 13 
Cal.Rptr. 769 [no right to lire an employee 
because ho had joined a union].) Although no 
statute specifically prohibited employer! from 
-discharging employees for these reasons, th r 
court* found the prohibition ImpUdt in the poli­
cies underlying the protected rights. "Glennf,] 

-  piMermann [and Tameny] persuasively Instruct 
uii that one may not exercise normally unre­
stricted fiower if his reasons for Its exerdse 
contravene public policy." (SchwHgar v. Su­
perior Court, supra, 3 Cal.3d 507, 516, 90 Cal. 
Rptr. 729, 476 P3d 97.)

-T-T- V -irj-v r- rv -i- -  m,

4«J
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presents bo great burdea for the trial quart. 
This issue involves bods of tbe “complex 
sad protracted” questions of law that have 
previously moved tbe courts to reject cer­
tain defenses in unlawful detainar actios*. 
(See Union Oil Co. v. Chandler (1970) 4 
C*LApp-Sd 716, 726, 84 CaLRptr. 756; &F. 
Growers, supra, 17 Cal-Sd 719, 729, 181 Cal 
Rptr. 761, 652 P3d 72L) -  \

Soma delay may occur V tbe defenae is 
raised. However, any additional time spent 
is surely justified by tbe important public 
policy furthered by this defense. “[A> the 
Supreme Court has noted, *Some delay, of 
course, is inherent in any fair-minded sys­
tem of justice.. . .  Our courts were never 
intended to serve as rubber stamps for 
landlords seeking to evict their tenants, but 
rather to see that justice be dons before a 
man [or woman] is evicted from his [or her] 
home.'” (S.P. Growers, supra, 17 Cal 3d 
719, 780, 181 Cal.Rptr. 761, 522 P3d 721, 
quoting Pemell v. Southall Realty (1974) 
416 U.S. 863, 885, 94 SCtr 1723, 1734, 40 
L.Ed3d 196.)» *

l i t  . ,  . - •

Let a pel cmptory writ of mandate issue 
directing the superior court to' vacate the 
Orange County Superior Court judgment 
entered in tbe case of VaJdex v. Barela, No. 
AP-8097, and instruct,ng tbe court to enter 
judgment for petitioner. - v

TOBRINER, MOSK, RICHARDSON, 
• NEWMAN, KAUS and BROUSSARD, J j;  
concur.

-r.- -  - * * .

Richard L. GILARDt, et aL, PMhittffs
•> . and Respondeat^ v^ '<- "*

'  . , *  -  •* * .  , ' »*.»•
: ■;   -jr . ' * • *:
Gary L. HALLAM, et aL, D tfsnfeata. 

j  and AppvCaata.
a  F. 34326. '■ " •

Sopreme Court oi  California, ' 7 . 
.t .-  * jg Bank

... • Dec. 8, 196L

Defendants appealed from judgment of 
tbe Superior Court, Nevada County, Harold 
F. Woltera, J., which quieted plaintiffs’ title 
to certain lot, rejecting defendants’ pro­
scription and .adverse possession claims to a 
portion of tbe lot— The Supreme Court, 
Brounard, J., held that: (I) pooseaooa of 
defendants, who took possession of tbs dis­
puted Land mistakenly believing they were 
tbe oiroers and who did not exptwmly or 
impliolly show that they recognised poten­
tial ebim of the record owners or that they 
intended in renounce tbsir claim if they did 
not have record title, was hostile and ad­
vene lor purposes of establishing proscrip­
tive eaiement or title by adverse possession, 
and (2) defendants, adjoining landowners 
who were assessed taxes by lot number, 
were not entitled to title of portion of ad­
joining lot by adverse possession despite 
fact that their use of such property was 
hostile nnd adverse where they failed to pay 
taxes o:u tbe property. • •

Reversed.
~  Opinion of Court of Appeal, 120 .CaL 

App 3d 547, 174 Cal.Rptr. 661, vacated.

OTIUM(l«TSTUI

A In Ught of this disposition of tho  c m , this 
court need not reach petitioner's claim that her 
eviction constituted state action In violation of 
her constitutional light to free speech and to 
petition the government for rr&vM of griev-

L Adverse Possession e» R
Title to property by advene possession 

may be established either under color of 
title or by claim, of right West's Ann.C. 
CLP. «  822-828.

aacea. (See Edwarda r. Habib, aupra, 397 FJd  
687. 090-096, S.P. Growers, supra, 17 Cal J d  
719. 730-731, fa. S. 131 CaLltptr. 741, 922 PJd 
721.)

3. Adverse Pesaeeslr
Elements access: 

advene possession i 
open and notorious o 
continuous and uniat 
true owner and unde 
Ann.C.C.P. J 825.

' 3. Easements «»9(1
A prescriptive et 

liahment of the nu 
necessary to satablii 
session by claim of 
ment of taxes a  roc; 
ment has been tepai 
Ann.C5v.Code f  KWi

4. Adverse Posseusi
Requisite bostB 

of right may be esti 
pancy or use ooca

• **’ •
5. Adverse Possessi

To show that p 
take was not hostile 
established by subst 
possessor recognised 
record owner and 
reflected intent not 
land if record title \

6. Adverse Possess!
When enactin 

statutes, legislature 
itantially modify tb 
verse possession. 
fiS 822-325, 871.1 el

7. Adverse Possess:
When it appeti 

ter* the land mists! 
owner, possession i 
established by subsi 
recognized potenti* 
owner and oxprr'’ 
intent to claim 
record title was u* 
Berry v. Sbralga, 
Cal.Rptr. 818, disap

I .  In the superior •
joined, but tbe pm c
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S u ite  800
1016 16th Street. NW 
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M a y  7, 1982

T o m  S t a n t o n  
5410 L a m b e t h  R o a d  
B e t h e s d a ,  M D  2 0 014

D e a r  Tom:

D u e  to o u r  t i g h t  b u d g e t ,  I a m  e n c l o s i n g  a r o u g h  d r a f t  o f  
t h e  I n t r o d u c t i o n  to t h e  r e p o r t  for y o u r  r e v i e w  p r i o r  to its 
b e i n g  r e t y p e d .  ' /ould l i k e  to d i s c u s s  th i s  I n t r o d u c t i o n  w i t h  
y o u  n e x t  w e e k ,  i c  i i c o r p o r a t e s  t h e  s u g g e s t e d  c h a n g e s  o f  t h e  
r e v i e w e r s .

M y  u n d e r s t a n d i n g  of t h e  r e v i s e d  f o r m a t  for t h i s  f i n a l  v e r­
s i o n  is t h a t  J a n i n e  W e d e l ' s  r e v i s e d  d r a f t  w i l l  b e  P a r t  II a n d  
t h e  r e m a i n d e r  o f  m y  d r a f t  (as rev i s e d )  w i l l  b e  P a r t  III. O u r  
c o m b i n e d  d r a f t s  w i l l  c o m p r i s e  V o l u m e  I. F o o t n o t e s  w i l l  b e  c o n­
s o l i d a t e d  at t h e  e n d  of th i s  v o l u m e .  T h e  a p p e n d i c e s  w i l l  b e  
p l a c e d  in a s e p a r a t e  V o l u m e  II.

T h e  r e m a i n d e r  of  m y  d r a f t  w i l l  be  s h o r t e n e d  c o n s i d e r a b l y  
b e c a u s e  I a m  s u m m a r i z i n g  the c a s e  c i t a t i o n s .  O t h e r w i s e ,  I w i l l  
n o t  i n c o r p o r a t e  the s u g g e s t e d  c h a n g e s  m a d e  by t h e  r e v i e w e r s .

I w i l l  o m ; : o u r  s u r v e y  f r o m  t h e  a p p e n d i c e s .  U n l i k e  t h e  
p r i o r  r e p o r t  d e a l i n g  w i t h  l a n d l o r d - t e n a n t  law, I p r e f e r  to 
i n c l u d e  the s u g g e s t e d  s a m p l e  c r i m i n a l  a n d  c i v i l  c o m p l a i n t s ,  
r a t h e r  th a n  p r e p a r e  m o d e l  c o m p l a i n t s .

A s s u m i n g  t h a t  w e  a g r e e  o n  t h e  f o r m a t  a n d  t h e  r e v i s e d  I n t r o­
d u c t i o n  is a c c e p t a b l e ,  t h e  f i n a l  r e p o r t  c a n  b e  c o m p l e t e d  a n d  
s u b m i t t e d  by  t h e  e n d  of this m o n t h .

S i n c e r e l y  y o u r s

D e   ____  g

W D K : k c
cc: R i c h a r d  B l u m b e r g
E n c l o s u r e
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(202) 659-0050

M a y  7, 19 8 2

T o m  S t a n t o n  
5410 L a m b e t h  R o a d  
B e t h e s d a ,  M D  2 0 014

D e a r  Tom:

D u e  t o  o u r  t i g h t  b u d g e t ,  I a m  e n c l o s i n g  a r o u g h  d r a f t  of 
t h e  I n t r o d u c t i o n  to t h e  r e p o r t  f o r  y o u r  r e v i e w  p r i o r  to  its 
b e i n g  r e t y p e d .  I w o u l d  l i k e  to d i s c u s s  t h i s  I n t r o d u c t i o n  w i t h  
y o u  n e x t  w e e k .  It i n c o r p o r a t e s  t h e  s u g g e s t e d  c h a n g e s  o f  t h e  
r e v i e w e r s .

M y  u n d e r s t a n d i n g  o f  the r e v i s e d  f o r m a t  f o r  t h i s  f i n a l  v e r­
s i o n  is t h a t  J a n i n e  W e d e l ' s  r e v i s e d  d r a f t  w i l l  b e  P a r t  II a n d  
t h e  r e m a i n d e r  o f  m y  d r a f t  (as r e v i s e d )  w i l l  b e  P a r t  III. O u r  
c o m b i n e d  d r a f t s  w i l l  c o m p r i s e  V o l u m e  I. F o o t n o t e s  w i l l  b e  c o n­
s o l i d a t e d  at t h e  e n d  o f  th i s  v o l u m e .  T h e  a p p e n d i c e s  w i l l  b e  
p l a c e d  i n  a s e p a r a t e  V o l u m e  II.

T h e  r e m a i n d e r  o f  m y  d r a f t  w i l l  b e  s h o r t e n e d  c o n s i d e r a b l y  
b e c a u s e  I a m  s u m m a r i z i n g  t h e  c a s e  c i t a t i o n s .  O t h e r w i s e ,  I w i l l  
n o t  i n c o r p o r a t e  t h e  s u g g e s t e d  c h a n g e s  m a d e  b y  t h e  r e v i e w e r s .

I w i l l  o m i t  o u r  s u r v e y  f r o m  t h e  a p p e n d i c e s .  U n l i k e  t h e  
p r i o r  r e p o r t  d e a l i n g  w i t h  l a n d l o r d - t e n a n t  law, I p r e f e r  to 
i n c l u d e  t h e  s u g g e s t e d  s?, y l e  c r i m i n a l  a n d  c i v i l  c o m p l a i n t s ,  
r a t h e r  t h a n  p r e p a r e  m o d e l  c o m p l a i n t s .

A s s u m i n g  t h a t  w e  a g r e e  o n  t h e  f o r m a t  a n d  t h e  r e v i s e d  I n t r o­
d u c t i o n  is a c c e p t a b l e ,  t h e  f i n a l  r e p o r t  c a n  b e  c o m p l e t e d  a n d  
s u b m i t t e d  b y  t h e  e n d  of th i s  m o n t h .

S i n c e r e l y  y o u r s

D e   ________ g

W D K : k c
cc: R i c h a r d  B l u m b e r g
E n c l o s u r e
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H o w  long m u s t  you keep 
important papers ? /'"Xi m p o r t a n t  papers
Wriln lor lr«o booklet, RECORD  
RETENTION TIMETABLE, 
describing Retention Periods 
as inquired by government 
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M a k e  $33,333 an hour
Give us an hour for questions. Then two lor 
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lo VI00.(XX) or more added profit! this year (we 
us 52.001 monthly, month !', month Sales con- 
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condominiums Cant Bar 
Minors, California Rules
By a  W a u .  SntEK T J o u i i n .vc  S ta ff Reporter

SAN FRANCISCO -  The California 
Supieme Court ruled that children can’t 
be prohibited from living in condomini­
ums. The 5-2 decision extends a sim ilar 
ruling last year that barred landlords 
from refusing to rent to families with 
children under 18.

The suit was filed by John and De­
nise O'Connor, who bought a unit in a 
Los Angeles condominium in 1975. Four 
years later, when their son was born, 
the complex’s owners’ association told 
the O'Connors that they had violated a 
rule prohibiting anyone under 18 from 
living in the complex. Tho O'Connors 
were- told to move, and Mr. O’Connor 
filed suit. •

In the earlier case involving rentals, 
the court found that a "landlord's blan­
ket exclusion of children from residency 
was prohibited" by the state's Civil 
Rights Act. The act bans housing dis­
crimination by "a ll business establish­
ments of every kind whatsoever."

The condominium owners’ associa­
tion, a nonprofit organization, contended 
that it isn't a "business establishment," 
and that it therefore shouldn't be in - ' 
eluded under the act. The court rejected 
that argument, saying nothing in the act 
"ca lls for excluding an organization 
from its scope simply because it Is non­
profit."

i f/  / f ‘6$ bdaJd
...I.

j ' X p .  <
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[2] It is a denial of due process to com­
mit a person to prison for contempt who 
has no iKTsnnal notice or knowledge of the 
show cause hearing at which he u as held in 
contempt. Ex Parte Herring, 438 S.\V2d 
801 (Tex.1969). This is true even though 
substituted service is accomplished through 
compliance with Tex.R.Civ.P. 106. The is­
sue is not whether relator was served in 
compliance with the rules, hut rather 
whether he was afforded due process. We 
are not faced with deciding if one who 
delilieratcly avoids process is charged with 
constructive notice of the contents of the 
process because there is no evidence or sug­
gestion that relator deliberately avoided the 
service of process.

13,11 A recitation in the order adjudg­
ing relator in contempt to the effect that 
relator was duly cited and notified to ap­
pear is not controlling on the due process 
issue even though it is the general rule in 
this State in civil case.% that a recitation of 
due service in a judgment cannot ordinarily 
be impeached by collateral attack. Ex 
Parle Car,h ell, 416 S.W.2d 382 (Tex.1067). 
It is the duty of this Court lo consider the 
entire record to determine whether due 
process has been accorded relator and it 
would be unconscionable for us to hold that 
a trial court could order the seizure and 
incarceration of a citizen with no notice and 
then deprive him of a right to relief in a 
habeas corpus proceeding by reciting in its 
judgment that the person had been duly 
served. Ex Parte ('nrilucll, supra.

|.r>| It is the duty of this Court to order 
the release of persons illegally restrained 
upon an order of commitment for the viola­
tion of a court order. Tex.Rev.Civ.Slat. 
Ann. art lXJMa (Supp.1978). The pendency 
of a motion lo purge in the district court 
does not re l i eve us of this duty and (Sail 
Moore's surge a ion that this Court lacks 
jurisdiction in the premises because of the 
pendency of such a motion is not well tak­
en

It is ordered that relator be discharged.

Wiliie SIMS 

v. 

CENTURY KIEST APARTMENTS. 

No. 19368.

Court of Civil Appeals of Texas, 
Dallas.

May 5. 1978.

Rehearing Denied May 31, 1978.

Suit was brought against former land­
lord for damages for retaliatory eviction. 
The 14th District Court, Dallas County, 
Fred S. Harless, J., rendered summary 
judgment for landlord on the pleadings, and 
tenant ap|>caled. The Court of Civil Ap­
peals, Guittard, C. J., held that former ten­
ant had cause of action for alleged termina­
tion of his periodic tenancy and eviction by 
forcible detainer proceedings in retaliation 
for his re|K»rting of code violations to city 
authorities.

Reversed and remanded.

Akin, J., filed a dissenting opinion.

1. laindlord and Tenant c=292
Former tenant had cause of action for 

alleged termination of his |>criodic tenancy 
and eviction by forcible detainer proceed­
ings in retaliation for tenant’s reporting of 
code violations to city authorities.

2. Constitutional I j i w  <s=>90.1(1)
Citizen has right to lie free to report 

violations of law without intimidation or 
coercion; such right need not be expressly 
provided by statute but is implied from 
very existence of remedial legislation.

3. Appeal and Error c=*9IK(l)
Although terms of municipal housing, 

building and health codes were not before 
the court on appeal from summary judg-
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ment on pleadings in suit against former lias correlative duty not to interfere with
landlord for damages for retaliatory evic- tenant's exercise of that right, and, accord-
tion, court had to presume that |>elition ingly, although landlori1 may have legal
could have In-ell amended to include specific |m w i t  to terminate tenancy, law recognizes
allegations of ordinances alleged lo have no legal right to do so for sole purpise of
lieen violated and that these allegations retaliation when otherwise landlord would
could have lieen sup|>crlcd hy proof. have permitted tenant lo continue tenancy.

4. Judgment =  185(2)
In order to prevail on motion for sum­

mary judgment, defendant landlord had 
hurdon to meet tenant's case as pleaded; 
tenant hud no burden to produce ordinances 
relied on in response to motion but rather 
landlord hud burden us moving party lo 
produce them if it contended that they did 
not support allegations of petition seeking 
damages for retaliatory eviction.

5. Health and Environment = 3 2
Statute expressly authorizing enact­

ment of ordinances that require demolition 
or repair of dilapidated, substandard or un­
fit buildings constitutes recognition by Leg­
islature that public welfare may require 
that dwellings offered for rental be safe 
and fit for habitation. Vernon's Ann. 
Civ.Sl. art. 1175, subd. 35.

6. landlord  and Tenant c=>180(l)
Fact that municipal housing, building 

and health codes, presumably enacted under 
authority of city's home-rttlc charter, were 
effective only within city, rather than 
throughout stale, did not preclude such or­
dinances from providing basis for cause of 
action against landlord for interference 
with tenant's reporting of code violations. 
Const, art. 11, § 5; Vernon’s Ann Civ.St. 
arts. 1175, 1175, subd. 35.

7. Landlord and Tenant =  116(1)
Recognition of landlord’s power lo ter­

minate periodic tenancy, whether common 
law or statutory, does not establish that 
landlord hus legal right to do so for purpose 
of retaliation against tenants for reporting 
landlord's violations of the law. Vernon's 
Ann.Civ.Sl. url. 5236a.

8. Landlord and Tenant <=>116(1)
Tenant has legal right to be free of 

interfi renee with his reporting of violations 
of laws emu-led for his benefit and landlord

9. land lo rd  and Tenant = 1 8 0 (1 )
Tenant wbo probably would not have 

lieen evicted had he not re|Kirted violations 
of regulations enacted for his benefit has 
action for damages against landlord for 
such eviction.

Michael M. Daniel, Dallas, for appellant.

Dan W. Shieder, Jr., Dallas, for appellee.

GUITTARD, Chief Justice.

111 Willie Sims brought this suit against 
Century Kiest Apartments, his former land­
lord, for damages for a retaliatory eviction. 
The principal question is whether a former 
tenant has a cause of action for termination 
of his periodic tenancy and eviction by forc­
ible detainer proceedings in retaliation for 
the tenant’s reporting of code violations to 
city authorities. We hold that such a cause 
of action, if established by evidence, does 
exist, and, consequently, that the trial court 
erred in -enduring summary judgment for 
the landlord on the pleadings.

Sims alleged that he had been a tenant at 
Century Kiest Apartments for approxi­
mately nine years under an oral tenancy 
from week to week; that during his occu­
pancy the condition of the premises had 
steadily deteriorated; that lie had re|ieated- 
ly complained lo the management about the 
problem and hail hel|ied organize a tenants' 
council; that acting on his own uml us 
officer of the council, he had rci»ortcd lo 
city authorities violations of various hous­
ing, building and health codes; that al­
though his rent wus fully paid, he bad re­
ceived from the landlord a written notice to 
vacate the apartment within ten days; that 
his lender of the full rent due on the next 
rent-payment dale was refused; that the 
landloiii had filed a forcible detainer suit
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against him and recovered judgment for 
possession of the premises in the justice 
court and also, on appeal, in the county 
court at law; that the landlord’s termina­
tion of the tenancy was done with sjK'cific 
inlent to retaliate against him for organiz­
ing and Itchinging to the tenants’ council, 
complaining to the management about 
needed repairs and maintenance, and re- 
|M irlin g  code violations to various depart­
ments of the city; and that as a result of 
the termination of the tenancy, he was in­
jured by licing forced to move out of his 
home anil "has suffered a chilling effect of 
his exercise of his First Amendment 
rights " He seeks recovery of his moving 
expenses, the additional rent he had to pay 
for a comparable apartment, damages for 
"deprivation of his First Amendment 
rights," punitive damages, and his a ttor­
ney's fee.

The landlord filed a motion for summary 
judgment on the sole ground that plaintiff 
was a tenant from week to week, that the 
landlord had "an absolute right to termi­
nate a tenancy at will when proper notice is 
given to the tenant of such termination," 
and that it was undisputed that such a 
notice had been given. Although the mo­
tion wns not accompanied by affidavits or 
any other summary-judgment proof, the 
tenant filed an opposing affidavit tending 
to support the allegations of his petition.

The landlord attempts lo justify the sum­
mary judgment in its favor on the ground 
that it has an absolute right lo terminate 
the tenancy on proper notice nt the end of 
any week, and then to recover possession of 
the premises, and that its motive in doing 
so does not give rise lo an action for dam­
ages. The tenant recognizes the rule that 
ordinarily a landlord may terminate a peri­
odic tenancy without cause, but contends 
that if it does so for the purpose of interfer­
ing with the tenant in the exercise of his
constitutional rights of free  ........ and free
aveinbly, or in retaliation foi his exercise 
of tho .e rights, a legal wrong has been doin' 
for which an action for damages will lie.

We agree with the tenant that the peti­
tion is sufficient lo stale a cause of action

for damages. Although no riqxjrted deci­
sion in Texas has dealt with the question, 
the legal consequences of a retaliatory evic­
tion have been considered in a number of 
other jurisdictions. A  crucial consideration 
is whether the tenant’s rights are infringed. 
The leading case holding that the tenant's 
rights are infringed is Edwards v. Habib, 
130 U.S.App.D.C. 126, 397 F.2d 687 (1968), 
a r t .  denied, 393 U.S. 1016, 89 S.Ct. 618, 21 
L.Ed.2d 560 (1969), in which the United 
States Court of Appeals for the District of 
Columbia Circuit allowed a defense of retal­
iation in a summary-posscssion proceeding 
on the ground that the |>olicy of Congress in 
directing the promulgation of housing regu­
lations in the District of Columbia for the 
benefit of tenants woulr1 bo contravened by 
allowing evictions for reporting violations 
of such regulations. By resting its decision 
on the public jxilicj/ implicit in the statute, 
the court avoided a decision based solely on 
conslitutio' al grounds. Acknowledging 
that the rjm.mary-possession statute made 
no provision for such a defense, the court 
said:

" I t  is true that in making his affirmative 
case for |wssession, the landlord need 
only show that his tenant has lx.cn given 
the 30-day statutory notice, and he need 
not assign any reason for evicting a ten- 
nnt who does not occupy the premises 
under a lease. But while the landlord 
may evict for any legal reason or for no 
reason nt all, he is not, we hold, free to 
evict in retaliation for his tenant’s report 
of housing code violations to the authori­
ties. As a matter of statutory construc­
tion and for reasons of public |xilicy, such 
un eviction cannot lie permitted." J.'..1. 
13ft ll.S.App.D.C. al 409, 397 F.2d nt 699)

Concerning the practical effect of |»crmit- 
ting eviction in retaliation for reporting 
code violations, the court observed:

"There can lie no doubt that the slum 
dweller, even though his home lx- marred 
by housing code violations, will pause 
long before he complains of them if he 
fears eviction as a consequence. Hence 
an eviction under the circumstances of 
this case would not only punish apixillant
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for making a complaint which she had a 
constitutional right lo make, a result 
which we would not impute to the will of 
Congress simply on the basis of an essen­
tially procedural enactment, but also 
would stand as a warning to others that 
they dare not be so bold, a result which, 
from the authorization of the housing 
code, we think Congress affirmatively 
sought lo avoid.” [Id. 130 U.S.App.D.C. 
at 412, 397 F.2d a l  701]

This decision has lieen followed in a num­
ber of cases in the stale courts.1

Relief against retaliatory eviction has 
also been granted in the federal courts. 
There, the main consideration has been 
whether "stulc action" was involved so as 
lo provide a right of action under the Four­
teenth Amendment of the United States 
Constitution anil under the Civil Rights 
Act, 42 U.S.C. § 1983. In al least one case, 
it has been held that invocation of a stale 
remedy for summary possession, such as our 
forcible detuiner procedure, is in itself suffi­
cient stale action lo establish a violation of 
federal constitutional rights if the landlord 
is motivated solely by retaliation against 
the tenant for rejxirting violations of hous­
ing regulations. Hosey v. Club Van Cort- 
lundl, 299 F.Supp. 501, 50G (S.D.N.Y.19G9). 
Other federal courts have required some 
kind of special stnte support of the land­
lord’s position other than merely providing 
a "neutral” remedy available to all land­
lords before stale action has been recog­
nized. McQueen v. Drukvr, 438 F.2d 781, 
785 (1st Cir. 1971); LaVoie v. Bif'wood, 457 
F.2d 7 (1st Cir. 1972); Walton v. Darby
I .  Schweiger  v. Superior Court o f  Alameda 

County, .1 Cal 3d 507. 90 C a l R p ir. 729. 47C. 
P2U 97 (1970) (tenant exercising statutory re- 
pair-and-dedurt remedy is protected against re­
taliatory rent increase and eviction); E & E. 
Newman, Inc. v  Hallock. 116 N .J.Super. 220, 
281 A.2d 544. 54G (1971) (retaliatory eviction  
ullowed as defense to dispossession uction un­
der statute m aking such reprisal a m isdem ean­
or); Alarkese v. Cooper. 70 M isc.2d 478, 333 
N .Y.S.2d G3, 73 (Monroe County C l 1972) (de­
fense of retaliatory eviction allowed in sum m a­
ry possession action), D iik lm l  v. Norton, 45 
Wis'.M 389, 173 N.W .2d 297 (retaliatory ev ic­
tion allowed as defense to unlaw ful detainer 
•eiiun in view  of urban renewal statute compa-
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Town Houses, Inc., 395 F.Supp. 553, 559 
(E.I).Pa.l975). In all tif the federal cases 
cited, the courts re co g n ize d  that an eviction 
in retaliation for the tenants’ complaints to 
public- officials hud u seriously adverse ef­
fect on the tenant’s rights because of the 
practical problem posed to the. tenant in 
requiring him either to forego his constitu­
tional rights of free speech and free associa­
tion or to vucate his rented home and seek 
other accommodations.

We need not, however, determine wheth­
er a retaliatory eviction without state ac­
tion is an actionable violation of the ten­
an t’s constitutional rights if any other 
ground exists to hold it to be a legal wrong. 
In Edwards v. Habib, supra, the court 
found such a ground lo exist in the jwlicy of 
the housing regulations to protect tenants 
from unsanitary and unsafe housing condi­
tions. Such regulations cannot be effec­
tively enforced, the court said, if tenants, 
who are the principal persons interested in 
reporting violations, are intimidated by 
threats of eviction; consequently, eviction 
for the sole purpose of retaliation for re­
porting sueli violations cannot be permitted 
anti must be considered wrongful.

The public |x>licy recognized in Edwards 
v. Ha bib is a particular application of the 
general policy to encourage, rather than 
discourage, the reporting of violations of 
law to pro|x.*r authorities. The leuding cusc 
on this point is In re Quarles, 158 U.S. 532, 
15 S.Ct. 959, 39 L.Etl. 10.' h (1895). There 
the petitioner was charge.1 with conspiracy 
to injure or intimidate a citiz'.n in the free 
exercise of a right under the Constitution

table to T e x .R e v ,C iv .S lat.A n n . i r t . 1269/ 3 
(Vernon 1965). See also Robinsn j v. Diamond 
Housing Corp., 150 U S.A pp D .C . 17, 463 F.2d  
853 (1972) (extending holding in Edward, v. 
Habib lo  protect Irom  retaliatory evlctioi. a 
tenant who hud successfully Interposed boos­
ing code violations as defense in previous e v ic­
tion proceeding) See nenerally D evelopm ents 
in C ontem poiary Landlard-Tenant L a w : An  
Annotated bibliography, 26 V andetbill L .R e v . 
689. 708 709 (1973), Annot., 40 A .l..R .3 d  753 
(1971) A eonlrary decision, Aluli v. Trustlcll, 
54 H aw . 417, 508 P 2d 1217, 1220 (1973), has 
been overruled by statute. H a w .R e v .S ln i. 
§5 2 1  7 4 (197 6).

*,.• S Will—tj
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or laws of the United Slates l»y interfering 
with the rc|>orting of violations of the fed­
eral internal revenue laws. The Supreme 
Court rejected the contention that a private 
cili7.cn had no federally protected right lo 
report such violations and quoted the princi­
ple stated in the earlier case of Ex i>urtc 
Yarlwrough, 110 U.S. 651. 662, 4 S.Ct. 152, 
157, 28 L.Ed. 274 (188-1). as follows:

[I]t is the duty of [the] government to see 
that he may exercise this right freely, 
and to protect him from violence while so 
doing or on account of so doing. This 
duty does not arise solely from the in­
terest of the party concerned, but from 
the necessity of the government itself

The court observed thnt this right does not 
depend on any particular amendment to the 
Constitution but "arises out of the creation 
and establishment by the Constitution itself 
of a national government, paramount and 
supreme within its sphere of action." We 
recognize that the interference in Quarles 
was violent, and, therefore, in itself a viola­
tion of local law. It was held to be a 
violation of federal law, however, not be­
cause of any express enactment, but only 
because of the essential public policy to 
protect persons who report violations.

The same public policy* exists in all states. 
Lachman v. Sperry-Sun Well Surveying Co., 
457 F.2d 850. 853 (10th Cir. 1972).' It has 
been expressly recognized in Texas and has 
been found more compelling than a compet­
ing policy favoring the use of grievance 
procedure in labor-management disputes. 
Thus, it had been held to invalidate a provi­
sion in a collective-bargaining agreement 
lending lo deter prompt reports of criminal 
offenses by the persons immediately affect­
ed. Goodyear Tin:' & Rubber Company v. 
San fori I. 540 S.\V.2d 478, 484 (Tcx.Civ.App. 
— Houston 114th Disl.) 1976, no writ). In 
that case, the court said’

For the orderly functioning of our ►ts'ie- 
ty, people must be completely f r v  from 
all forms of coercion against »• 'porting 
violations of tbe law. Indeed, ,( is their 
duty to do so.
121 Under these authorities, a citizen 

has a right to be free lo report violation' of

the law without intimidation or coercion. 
This right need not be expressly provided 
by statute because it is implied from the 
very existence of the remedial legislation. 
This principle was slated in Edwards v. 
Habib, supra, as follows:

The notion that the effectiveness of re­
medial legislation will be inhibited if 
those reporting violations of it can be 
intimidated is so fundamental tha t a pre­
sumption against the lega lity o f such in­
timidation can be inferred as inherent in 
the legislation, even it i f  is not expressed 
in the statu te itself. [Emphasis added.] 
397 F.2d a t  701.

We need not consider whether a cause of 
action exists generally in favor of any in­
formant who suffers reprisals for reporting 
violations of the law. The question here is 
whether a member of the class for whose 
benefit remedial legislation has been enact­
ed has such a cause of action. In this 
situation, the public policy against interfer­
ence with reports of violations is particular­
ly strong. Effective enforcement of such 
legislation depends largely on reports of 
violations by the persons most directly af­
fected, and if those persons are so intimi­
dated or coerced by fear of retaliation as to 
prevent their reporting of violations, the 
violator is enabled to persist in his viola­
tions without suffering whatever civil or 
criminal penalties may l»c provided.

[3,4] In the present case, we have no 
statute before us comparable in all respects 
to that found in Ed wart Is v. Habib to imply 
a prohibition against retaliatory eviction. 
Plaintiff alleges only that his tenancy was 
terminated with the specific intent to retal­
iate against him for reporting violations of 
“various housing, building and health codes 
of the city of Dallas." Although the terms 
of these codes are not Iwfore us, we must 
presume on this appeal from a summary 
judgment on the pleadings that the |ielition 
could have Iwcn amended to include specific 
allegations of the ordinances alleged to 
have I k 'oh  violated and that these allega­
tions could have lieen sup|>ortod by proof. 
See Texas Depart ment o f Corrections v. 
Herring. 513 S.W.2d 6, 9 (Tex.1974). In
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order to prevail on its motion for summary 
judgment, defendant had the harden to 
meet plaintiff's ciLse as pleaded. Cook v. 
Hrumliilni\ Fountain, E lliott A Churchill, 
M3 8.W.2d 751 (Te.\.197ft). Plaintiff had no 
burden to produce the ordinances in re- 
s|xinse to the motion; rather, defendant 
had the burden, as a moving party, to pro­
duce them if it contended that they did not 
support the allegations of the petition. 
Gaddis v. Smith, 417 S.W.2d 577 (Tex.lit.i7). 
See ulso Cook v. Br undid^c, Fountain, E l­
liott & Churchill, supra. The only gr-.und 
alleged in the motion for summary judg­
ment is that the landlord had an absolute 
right to terminate the tenancy at will when 
proper notice is given. Thus, our question 
on this appeal is not whether there are such 
ord..lances, but whether such ordinances, if 
proved, would establish that a tenant is 
within the class of persons for whose bene­
fit such ordinances were enacted, so as to 
provide a basis for a cause of action against 
the landlord for interference with his rc- 
|K»rling of violations.

(5,61 The ordinances alleged presuma­
bly were enacted under the authority of the 
city’s home-rule charter, which is authoriz­
ed by article XI, >5 5, of the Texas ('(institu­
tion. Moreover, article 1175, § 35, Tex.Rev. 
Civ.Stal.Ann. (Vernon Supp.1977) expressly 
authorizes enactment of ordinances which 
require "the demolition or repair of build­
ings which are dilapidated, substandard, or 
unfit for human habitation and which con­
stitute a hazard to the health, safely, or 
welfare of the citizens.” This statute is a 
recognition by the legislature that the pub­
lic welfare may require that dwellings of­
fered for rental be safe and fit for habita­
tion. Kumarulh v. Hvnnvtl, 5liK S.W.2d 
653 (Tex., 1973). Although article 1)75 
does not in itself provide a comprehensive 
system of housing regulations like the s ta t­
ute under consideration in Edwards v. Ha- 
hih, we must presume that the ordinances 
alleged in the petition, enacted under the

2. This distinciion between a "righ t" unit a 
"power" is i (insistent with the classical anslv- 
sis ot pool relations li\ I ’ro lessor lln h lc lil in Ins 
well known article, Some I inid.inu nlal Lcp.il

authority of this statute or otherwise, did 
provide such a system and did impose vari­
ous duties mi the owners of rental properly, 
as well its others, for the health, safety and 
welfare of occupants of such propi rly, in­
cluding tenants and their families. Thus, 
there is the same reason here to imply a 
prohibition against retaliation against a 
tenant for reporting violations as in Ed­
uards v. Iluliih. The fact that the codes in 
question are effective only within the city 
of Dallas, rather than throughout the stale, 
as in the case of a general s t a l e '>•, does not 
affect the problem. The con r ling princi­
ple is the policy against intimidation or 
coercion that would discourage or inhibit 
reports of violations of the law by | arsons 
for whose benefit the law has been enacted.

|V] Defendant contends that regardless 
of any public policy against interference 
with reporting of violations of the law, he 
has an absolute right to terminate a period­
ic tenancy by giving the notice prescribed 
by article 523(ia, Te.x.Rev.(’iv.Slat.Ann. 
(Vernon Supp.1973), which provides that a 
monthly tenancy may be terminated on one 
month’s notice, und, if the rent is payable at 
periods of less than a month, 4he period of 
notice is sufficient if it is equal to the 
interval between the times of payment. 
This stulute is consistent with the cninmon- 
law rule that the landlord has the power lo 
terminate a periodic tenancy on reasonable 
notice, as recognized in cases such :us Hol- 
com he v. Lorinn, 124 Tex. 41ft, 79 S.\V.2d 
307 (1935), but it defines more particularly 
the period of the notice and provides that 
the tenancy may be terminated on such 
notice before the end of a rent-paying peri­
od, with a proportionate abatement of the 
rent. Recognition of the landlord's power 
lo terminate the tenancy, whether cominon- 
law or statutory, does not establish that he 
has a legal right to do so for the pur|x>se of 
retaliation against lh<- tenant for rc|xirting 
the landlord's violation of the law* Our

Conception;: as Applied in l.t'pal Reasoning, 23
V ale I .. I(i (191.7). 7 lie sa m e  analysis is
adopted m K esla le in eiil ol 1’ io p e ily  <)() I , 3
(10.Id I these u iillio n lie s recognize d ia l u
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question is whether his tcrminalion for that 
jiur|Mise is a legal wrong for which an ac­
tion for damages will lie.

(81 We conclude that the tenant has a 
legal right to lie free of interference with 
his reporting of violations of laws enacted 
for his lienefit and that the landlord has a 
correlative duty not to interfere with the 
tenant's exercise of that right. If the ten­
ant had no such right, the public policy to 
encourage reports of violation of the law 
would lie substantially frustrates). Accord­
ingly, although the landlord may have the 
legal power lo terminate the tenancy, in 
our opinion the law recognizes no legal 
right to do so for the sole purpose of retali­
ation when otherwise he would have per­
mitted the tenant lo continue his tenancy. 
On this basis, we hold that retaliatory evic­
tion is a legal wrong for which an action for 
damages will lie.

Defendant insists that to recognize such a 
cause of action would create a defense of 
retaliatory eviction in a forcible detainer 
case and thus, in effect, would extend the 
tenancy indefinitely, contrury lo law and 
contrary lo the agreement of the parties. 
Although we rely on Eilwards v. Haltih and 
the other eviction cases cited as authority 
for the view that retriialory eviction is 
wrongful, our present holding does not go 
so far as to hold that it would constitute a 
defense in forcible detainer. An argument 
can be made to the effect that the power to 
terminate exists, notwithstanding violation 
of the tenant's right to be free of interfer­
ence in reporting violations, since the ten­
ant has no privilege lo continue his occu­
pancy if the tenancy on which that privi­
lege depends has terminated. There is 
force also to the argument that whether 
such termination is wrongful cannot proper­
ly lie derided in a forcible detainer proceed­
ing, which determines only who shall have 
the immediate possession and cannot lie ap­
pealed beyond the county court. The rule is 
settled that a judgment for the landlord in 
forcible retainer does not bar a later action

p o w er m ay  lie ex e rc ise d  e f lr r t iv e ly , tail none 
ih c le s s  w ro n g fu lly , if e x e rc ise d  in v io la tio n  ot a 
d u ly  Iloh !"Id , o/i. c lt., al 52. 53, K esia lcn icn l

for damages for wrongful eviction. John­
son v. Highland Hills Drive Apartments, 
552 S.W.2d 403, 494 (Tex.Civ.App.-Dallas 
1977, writ ref'd n. r. e.); McCloud v. Knapp, 
507 S.W.2d 644, 647 (Tex.Civ.App.-Dallas 
1974, no writ). Since forcible detainer is a 
summary remedy, the issues should lie nar­
row and uncomplicated. Thus wc do not 
decide the question of whether retaliatory 
eviction would he a defense in a forcible 
detainer case.

(9) Since our holding is based on tf« 
public policy of the state implicit in its 
statutes and in ordinances, we need not 
confront the question of whether a cause of 
action for retaliatory eviction exists based 
on public policy against interference with 
the exercise of the constitutional rights of 
freedom of sjiecch, freedom of assembly, 
and freedom to petition for redress of 
grievances. Tex.Consl., art. i, §§ 8, 27;
ll.S.Consl., Amends. I, XIV. Neither do we 
hold that this kind of wrong is a “prima 
facie tort," based simply on harm intention­
ally caused w ithout justification or excuse. 
See Forkosch, An Analysis o f the "Prima 
Facie Tort" Cause o f Action, 42 Corn.L.Q. 
465 (1957); Schoshinski, Remedies of the 
Im ligenl Tenant: Proposal for Change, 54 
Geo.L.,1. 519, 548 (1966). In deciding such 
an eviction lo he wrongful, we hold only 
* hat if the evidence shows tha t the tenant 
probably would not have lieen evicted had 
he not reported violations of regulations 
emu led for his benefit, (hen such an evic­
tion is an affirmative wrong for which an 
action for damages will lie in favor of the 
aggrieved tenant.

The scope of this holding is quite narrow 
It would not ex'end, for example, to a case 
in which the evidence shows that the ten­
ant's complaints were not made in good 
faith, or to a case in which the landlord had 
affirmative grounds for eviction, such in 
nonpayment of rent. The question of dam­
a g e s  may also Ik* difficult, hut it is not now 
before us. Consequently, we do not pass m  
whether any of the elements of damages

ot Properly § 3, Comment a. Illustrations 2, 3
(1036).
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alleged in the tenant’s |>clition are recover­
able, even if the elements of a retaliatory 
eviction are shown.

The objection is made that this court is 
engaging in judicial legislation by creating 
a cause of action for retaliatory eviction, 
and that such a course should be left lo the 
legislature, which can strike a more delicate 
balance of the competing interests and can 
impose precise limitations appropriate lo 
those interests. We agree that a well- 
drawn sta tu te  would l>c a superior solution 
to this problem for future cases. Such a 
solution, however, is not available in this 
case. The legislature cannot determine 
whether this particular plaintiff has staled 
in his petition a cause of action for damages 
on which he is entitled to present his evi­
dence at a trial. That is a question which 
we have the responsibility lo decide, subject 
to review by the Supreme Court of Texas.

Of course, we must consider the effect of 
our decision a precedent until the su­
preme court rules, hut we do not regard it 
as a legislative decision except in the sense 
that the decision in any case of first impres­
sion sets it precedent. In that sense, a 
decision denying relief would lie no less 
legislative. We cannot accept the view that 
if ihe question before us has never been 
decided before, our decision must always be 
lo deny relief. That view is opposed to the 
whole development of the common law. 
Our decision overrules no precedents and 
disregards no established rules. If legisla­
tion is needed to govern future cases of this 
sort, it may be ena".ed, regardless of this 
decision.

Our former opinion is withdrawn and this 
opinion is substituted. Otherwise, defend­
ant's  motion for rehearing is overruled. 
The judgment of the trial court is reversed 
and the cause is remanded.

AKIN, Justice, dissenting.

I cannot agree that a cause of action for 
stuliatory eviction exists Imscd upon public 
olicy us advanced by the mujority. Those 

of us in I lie judiciary may think that we 
perceive th.it which is in the public interest 
lietter than the elected legislators of the

IKiople; nevertheless, it is the function of 
our legislature, rather than the eourls, to 
declare the public policy of this state. Car- 
ix'titcr v. Slicppatil, 135 Tex. 413, 115
S.W.2d 562, 5G5 (19-10); Scurhorough v. 
Payne, 198 S.W.2d 917, 919 (Tcx.Civ.App.— 
San Antonio 1917, writ ref’d); Houslon- 
American L ife Insurance Co. v. Tate, 358
S.W.2«I 6-15 (Tex.Civ.App.—Waco 19G2, no 
writ). In my view, the holding of the ma­
jority usurps the function of the legislature 
by the judiciary, and contradicts the basic 
concepts of our form of government embod­
ied in the Constitution of the United Slates 
and of the Stale of Texas, both of which 
sharply dclincutc the functions of the legis­
lature, the executive, and the judiciary. 
The function of the legislature is to enunci­
ate the public [tolicy, the duty of the execu­
tive to execute that policy, and the duly of 
the judiciary to construe those statutes 
passed by the legislature and to determine 
whether they contravene the constitutions 
of the State of Texas or of i'nc United 
States. It is not the function of the judici­
ary lo usurp the legislative function under 
the guise of public policy. As Mr. Justice 
J .vkson stated in Collins v. Hardeman. 311 
U.S. 651, GG3, 71. S.Ct. 937, 942. 95 I,.Ed.2d 
1253 (1951), "It is not for this Court lo 
compete with Congress or ullcinpt to re­
place it as the nation's law-making body." 
If, as some think, tin landlord-tenant rela­
tionship need be changed, the legislature is 
the place to obtain that change, rather than 
in the courts.

The judiciary should not net where the 
legislative branch has apparently chosen 
not to do so. The legislature in both 1973 
and 1975 revised substantially the landlord- 
tenant statutes in this state, g ’ing tenants 
far more rights than they had inder prior 
law. Nevertheless, the legislature appar­
ently chose not lo grant tenants a cause of 
action based on retaliatory eviction. Thus, 
the majority has chosen to ignore the legis­
lature's obviou.. v.ili as. v . i . V c  historic 
distinction in the functions of the legisla­
ture and the judiciary. It is never the 
judiciary's function to declare that public 
policy it thinks desirable or just; rather it
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is our duty to apply those policies clearly 
expressed by the legislature through sta t­
utes. The majority opinion establishes a 
dangerously oligarchic precedent.

The opinion of the majority reflects the 
Platonic view that philosopher kings know 
that which is best for the people, rather 
than the people themselves. Hopefully our 
judiciary is blessed with such philosophers, 
but I c a r '  . accept this contravention of 
the traditional functions of the legislature 
ano the judiciary.

The sound logic behind the sharp deline­
ation between the function of the legisla­
ture and that of the judiciary is best illus­
trated by the very question decided by the 
majority of this court. If a Dili granting a 
tenant a cause of action for retaliatory evic­
tion was introduced into the legislature for 
consideration, interested people in the Slate 
of Texas would have an opportunity to ex­
press their wishes to their legislators, who, 
in turn, could fully debnte all aspects of the 
question. The legislature could then deter­
mine by vote whether the proposed bill 
w »uld become law, thus expressing the pub­
lic policy. Such an opportunity for input is 
not afforded the people of this stale wh<>n 
the majority of an appellate court, r  .111- 
posed of three members, makes the do ter­
mination of what is in the interest of the 
public and effectively legislates through ju ­
dicial decree a remedy for an assumed 
wrong. In granting n cause of action in 
tort for retaliatory eviction, the majority of 
this court has gone further than any court, 
stale or federal.

The public |Ktliey apparently relied on by 
the majority lo justify its novel holding is 
the particular application of the general 
policy to encourage, rather than discourage, 
the reporting of violations of the law lo 
proper authorities. They rely primarily on 
the Supreme Court's decision in In lie 
Quarles, lf»X U.S. M2 (IH'.ir.) I cannot 
agree that that case is applicable to the 
facts presented here. Quarles was an origi­
nal writ of habeas corpus where the relators 
sought release from prison, having lieen 
convicted of conspiracy for injuring and 
intimidating a person becuuse the victim

had reported violations of the internal reve­
nue laws. The actions of relators violated a 
federal statute prohibiting anyone from 
conspiring "to injure, oppress, threaten or 
intimidate any citizen in the free exercise 
or enjoyment of any right or privilege se­
cured to him by the Constitution or laws of 
the United States, or because of his having 
so exercised the same." In holding that 
relators violated this statute, the Court 
found that the threatened right of the vic­
tim was the right of every citizen to assist 
in prosecuting and in securing punishment 
of any breach of the p"^r° of the United 
States. Quarles is not authority to support 
the majorily '3 public policy predicate. Ir 
the first plnce, the right of a citizen in 
reporting violations of the laws is to secure 
punishment for a breach of peace. Here, no 
breach of the peace exists. Second, the 
actions of the relators in Quarles violated a 
r.Vdtute which provided punishment of con­
spiracies to oppress citizens from reporting 
violations of federal law; no such statute 
exists here. Thus, it was from this statute 
that the court in Quarles found a public 
|Kilicy, whereas here wc have no such decla­
ration of public |»olicy by our legislature. 
Public policy of the state cannot be found in 
city ordinances. It would be specious to 
stale that the public policy of tbe City of 
Dallas is the public policy of the State of 
Texas. Thus, in the absence of a clear 
declaration of public |K)licy by the state 
legislature, I do not regard Quarles as au­
thority to find the public policy to support 
the majority’s holding 

The majority also stales that this public 
policy has been expressly recognized in Tex­
as in the case of Goodyear Tire and Ruhlwr 
Co. v. Sanford, MO S.W.2d <178 (Tex.Civ. 
App.—Houston (14th Dist.] 1976, no writ). 
However, Goodyear Tire, also is distinguish­
able. In Goodyear Tire, supra, an employee 
successfully sued to set aside an arbitrator’s 
award under n union contract nffirming the 
employee's discharge by the company be­
cause the employee bad filed criminal as- 
sault charges against his supervisor. In 
affirming the trial court's judgment vacat­
ing the arbitrator’s decision, that court held 
that u lalior agreement which provided that
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court action could noi lie taken until all 
grievance procedures had lieen exhausted 
was inapplicable where the employee bad 
filed both a grievance and criminal assault 
charges against his sujicrvisnr. The ration­
ale of the court was that it would lie a 
violation of public policy to enforce the 
labor contract in that it would obstruct the 
enforcement of the laws of the stale. 
Although I agree that this is the law, the 
case does not apply vo our facts. Here the 
or.ly contract wus an oral one providing for 
8 week to week tenancy and there was no 
prohibition in the contract against report­
ing housing code violations. Consequently, 
unless there is a contractual prohibition 
apair.-t reporting of these housing code vio­
lations there is no violation of public policy. 
Additionally, since the allegations here are 
rc|Hirted violations of city irdinanees, not 
slate statutes, there can I k .  no violation of 
the public policy of the St au* of Texas.

The majority apparently rests i.\s holding 
on the rationale of Edwards v. Habin, 180 
U.S.App.D.C. 121, 397 V. jd 687 (196r'|, cert. 
denied, 393 U.S. l()u 89 S.Ct. 618, 
L.Ed.2d 560 (1969). That case is distin­
guishable from the case here in that Con­
gress had enacted extensive housing codes 
for the District of Columbia, thus express­
ing the public policy of the Congress with 
resec t  lo the question before that court. 
In fact, even the quotations front Edwarils 
in the majority ipinion establish that s ta tu ­
tory construction was a ground for that 
decision. Id. 130 U.S.App.D.C. 138, 140 
141, 397 F.2d 699, 701 702. No such exten­
sive and s|tccifir codes have been enacted by 
our legislature. This distinction is poign­
antly enunciated by the concurring ( pinion 
in Edwards which notes that a Congress 
which enacts n housing code together with 
its enforcement cunnot Ik* taken lo have 
excluded retaliatory eviction as a defense lo 
a routine slulutory eviction statute uhu 
promulgated by Congress. Edwarils v. tin- 
bib, supra, rested its decision on the g. ound 
that Congress by cnucting the housing code 
with enforcement provisions implicitly in­
ti ad. >1 to permit retaliatory eviction as a 
defense to a forcible detuiner action to ef­
fectuate tha t legislation.

U  .20 5 2 C

Nevertheless, I do not agree with thr. 
rationale ol vi-nur the majority opinion or 
the concurring opinion in that case, instead, 
I agree with the view, expressed by the 
dissent, that u s|ieeific act of Congress was 
required lo legislate retaliatory eviction as 
a defense to a forcible detainer action. The 
dissent also |>oscs the question, unanswered 
by the majority, that such judicial legisla­
tion permits the landlord lo lie deprived of 
his property without duo process of law. In 
Edwards, the majority opinion’s basis of 
divining the congressional intent with re­
spect to enforcement of the housing codes 
by permitting retaliatory eviction as a de­
fense, is weakened, if not indeed contradict­
ed, liy footnote 52 which notes that three 
bills had lieen introduced in Congress deal­
ing specifically with retaliatory eviction, 
but none were reported mil of committee. 
Edwards, 130 ll.S.App.D.C. at 141,397 F.2d 
at 702. In my view, this shows a congres­
sional intent contrury to that intent derived 
in the majority’s opinion. Consequently, I 
do not regard Edwards .. Habib, supra, us 
persuasive authority lo hold that u suit may 
be maintained in tort for an alleged retalia­
tory eviction.

The majority opinion observes that the 
ordinances in question were presumably en­
acted under the authority of the city’s home 
rule charter and they specifically jxiint to 
Article 1175 $ 35, Tev.Kev.Civ.Slat.Ann. 
(Vernon Supp.1978) which gives Itoinc rule 
cities the authority to enact ordinances re­
quiring the demolition or repair of build­
ings. They state that this shows that the 
legislature has recognized that the public 
welfare may require that dwellings offered 
for rentul must lie safe and fit for habita­
tion. In my view, reliance on this article is 
misplaced in that it in no way establishes a 
particular public policy. Indeed, in no way 
cun it lie read as adopting a public |x>liry 
for the entire state when Article 1)75 itself 
applies only lo home rule cities. Is the 
majority holding that only home rule cities 
have this jxilicy to encourage the reporting 
of violations? Even under Article 1175, 
home rule cities may adopt conflicting ordi­
nances to deal with identical subjects.
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Thus, it is absurd lo maintain that diverse 
local ordinances express a single legislative 
policy.

In nearly c ’l jurisdictions, where cither a 
cause of action for retaliatory eviction ex­
ists or where such may l»e asserted defen­
sively, a specific sta tu te  so stating was en­
acted by the legislature. Texas has no such 
statute. Accordingly, in my view, the 
rights of the parties here are controlled by 
Article 5236a, Tex.Rev.Civ.Stat.Ann. (Ver­
non Supp.1978), which is the only provision 
roncerning termination of tenancies in Tex­
as. I t  provides:

. . . [W]hr n the rent res :rved in a
lease is payable a t  periods of less than a 
month, the time of the notice of termina­
tion is sufficient if it  is equr '  to the 
interval between the times of payment

The notice here was timely since it gave 
Sims ten days when the pay period was 
weekly. Since the landlord-tenant relation­
ship is one of contract, the tenant may 
remain in the premises only until such time 
as the landlord terminates the lease. The 
landlord's right to possession is an incident 
of ownership, while the tenant's  right of 
possession is dependent upon the agreement 
with the landlord. Thus, Sims merely had 
an expectancy tha t his lease would be ex­
tended for only another week. Holcoml>c v. 
Lorino, 124 Tex. 44C, 79 S.W.2d 307 (1935). 
To hold, as the majority dons, that there is a 
limitation of the landlord’s right to termi­
nate, not only-alters t ’ne contract between 
landlord and tenant, but is also in conflict 
with this explicit 3tatulc. Consequently, I 
would hold, as did the trial court, that In.' 
landlord's motive in evicting Sims was im­
material.

Ex parte  Shelley McBRIDE, Relator.

No. 19602*

Court of Civil Appeals of Texas, 
Dallas.

May 10, 1978.

Upon former wife’s motion for con­
tempt based upon former husband’s disobe­
dience of Oklahoma support decree, former 
husband was held in contempt with commit­
ment suspended upon certain conditions, 
and, a fter  former husband failed to comply 
with conditions, suspension was revoked 
and he was imprisoned. Former husband 
brought habeas corpus proceeding challeng­
ing his detention. The Court of Civil Ap­
p a l s ,  Rolwrlson, J., held that where Okla­
homa had enacted Ur'form  Reciprocal En­
forcement of Support Act, Oklahoma child 
support decree could not be enforced by 
contempt proceedings in Texas without 
compliance with procedures set forth in 
Act.

Former husband discharged.

Divorce c=403(9)
Where sup|x>rl decree is rendered in 

state which has enacted Uniform Reciprocal 
Enforcement of Sup|>ort Act, tha t decree 
cannot be enforced by contempt proceed­
ings in Texas without first complying with 
procedures set forth in Act. V.T.C.A., 
Family Code §§ 21.01, 21.61-21.66, 21.64.

Stephen F. Hefner, Sherman, for appel­
lant.

Richard A. Danna, Dallas, for appellee.

ROBERTSON, Justice.

This iR a halteas corpus proceeding under 
Article 1824a of the Texas Revised Civil 
Statutes. Shelley McBride, relnlor, seeks 
discharge from the custody of the Sheriff of 
Dallas County. He was detained pursuant 
to a commitment order issued by the judge 
of the 302nd District Court, who found rela-
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BEYOND URLTA: A PROGRAM FOR 
ACHIEVING REAL TENANT GOALS

Richard E. B lum berg* and Brian Quinn R obb in s"

The once well-entrenched notion of the unique charac ter  of the 
landlord-tcnant relationship has steadily eroded  in the decade of 
reform symbolized by Javins v. First National Realty Corp.' Javins 
and its successors recognized the anachronism of applying feudal 
property  law in the m odern  urban context and replaced the  tradi­
tional land conveyance view of residential tenancy with the contrac­
tual doctrine o f  an implied warranty of habitability. G row ing legisla­
tive and  judicial concern has led to  the rapid sp read  of the implied 
w arran 'y  doctrine and  to  the developm ent of  a panoply  o f  related 
reforms.

A  portion of  this Article addresses the content o f  the increas­
ingly popular  Uniform Residential L andlord-Tcnant Act (U R L T A ) 
and discusses various state adoptions of it. The U P L T A  has p ro ­
voked  much recent com m ent adequately  summarizing its con ten t .2 
For the most part, while recognizing that U R L T A  will not by itself 
achieve decent housing and fair trea tm ent of  tenants.* virtually none 
o f the com m enta tors  has dealt with the question of fu r the r  reform. In 
add it ion  to reviewing U R L T A  and  surveying th e  a d o p . io n  of 
U R L T A  and its com ponent measures by sta te  legislatures, this A rti­
cle looks beyond the Uniform Act and proposes fu rther  reforms 
necci.sary to attain the goals of decent housing and fair treatm ent.

Part I examines each of the U R L T A  com ponen t reforms, its 
contribution to the achievement of the above-m entioned  goals and

* Senior Stuff Attorney. National Routing uni) Econom ic Development Law  
Project. U .S .. Ttic  Am erican U n iverm y. 196b; J .t ) . .  Kutgcis U niversity. 1969.

** Km m cr Staff Attorney. National Hom ing anil Econom ic Development Law  
Project, A .D ., U .C .L .A . ,  f « a / ; J .D ., Hoall Mall, 1972.

1 428 F.2d 1071 (D .C . C ir .j .re rr . itemed, 4(HI U .S . 92* (197(1).

• A  summary of lb'. issues surrounding the drafting of U R L T A  is contained in 

Note, Uniform Retidm lial Landlord un.i Tenant A il: Facilitation o f  or Impediment lo 
Reform! Favorable ullie Tenant’, I 5 Wm. A M a iv  L . IU v . K-IS (1974).

1 Criticism s of U R L T A  and suggestions lor furihcr reform can be found in Strum, 
Propoied Uniform Residential t.andlord and Tenant Act: A Departure from Truth- 
lionat Concept!, H R i a l  Paor. I'aoa. A  T « . J . 49.4 (197.4); The Uniform Fnldential 
tMndtordand Ten ml Act: Si me .Viiggrinu/is for Improvement, 9 R r  a l  Paor. Paoa A  

Ta. J . 402 (19 74); and Clocksi.t. Coniumer Problem! In the Landlord- Tenant Rela- 
liomhip. 9 R i a l  Paor. Paoa. A  T * . I. 572 (1974).

the A ct’s s tatus in each Am erican jurisdiction. T he  authors  seek Its 

provide the read e r  with a ready guide, through the citations included, 
lo the status of  each examined reform in each American jurisdiction. 
However, it must be recognized that landlord-tcnant law is extremely 
dynamic. In any dynamic area of the  law. the "correc t  rule ol law" at 
any given time may be difficult to  identify. Lower courts, for exam ­
ple. may be granting certain rem edies as a m atter of course although 
older appellate opinions addressing the issue in the sam e jurisdiction 
arc unfavorable and have not yet been reversed. For purposes of this 
survey, the most recent opinion on the topic of the highest appellate 
court is assumed to  be definitive. Nevertheless, the practitioner 
should not assum e, given the rapidity of change, that the  present lack 
of favorable preceden* in the jurisdiction will mean an automatic 
denial of any g e n e r  ecognizcd tenant remedy.

Part II discusst-. .d lord-tcnant reforms going beyond the U ni­
form Act and tenan t  tactics useful in achieving decent housing. 
Included are  the rem edies of receivership, retroactive rent aba te ­
m ent, specific perform ance  of  the  warranty of habitability, a p ro ­
posed landlord security deposit act, and a tenant-m ortgagee  negotiat­
ing strategy. Part III looks beyond the Uniform Act provisions for 
fair trea tm ent o f  tenants, proposing a system of security of tenure/ 
just cause eviction. A n epilogue focuses on tenant organizing ac­
tivities and their  re lationship to  realization of the goals of decent 
housing and fair trea tm ent.

No claim is made that the reform of rights and duties of landlords 
and tenants will, by itself, solve all the problems of the modern  
tenant. The enactm ent of a housing code does not. by itself, solve the 
problem of dilapidated  housing. Much of the unfair trea tm ent of 
tenants and of the paucity of decent housing available for low and 
m odera te  income tenants stems from the tenants’ lack of bargaining 
power in today 's  housing markets. U ltimate and complete resolution 
of this plight may await the eradication of poverty itself. However, 
affluence a lone will not eliminate all landlord-tcnant conflicts.4 Legal 
reform is a necessnry, though not sufficient, precondition  of the 
achievement of ihcse dual objectives. T h e  reforms herein proposed 
offer promise of  significant advancem ent towards fair trea tm ent and 
decent housing lor rich and poor alike.

2 Karvr,;.- Civil Rights-Civil Liberties Law Review [Vol. 11

* Button G lo b e . M *f. .4. 1975. at .4, vol. 4 (tenant niilitanci in u Boston lutury  

apartment building).
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I. T H E  U N IF O R M  R E S ID E N T IA L  

L A N D L O R D -T E N A N T  A C T

The Uniform  Residential L and lord-T enant Act '  incorporates 
most of the  recent legal reforms in the area  of landlord-tcnant rela­
tions. This legislative package of reform measures has been  adopted  
with variation in 13 states*and has been introduced in the legislatures

* In  I 'Hi1), the National Conference of Comm issioners tin Uniform  Slate Laws 

established a subcommittee to studs landlord-tcnant relations. The conference ap­
proved a re v K c J proposal ol the .subcommittee in August 1972. The Am erican U jr  

Avsoctalion endorsed the Act in February I ‘174. .V« ,• generally J. L e v i. Uniform  

Residential Landlord and tenant A ct: A  Itn e l H istory, I *>72 (available Iro m l oul ol 

Com m 'rsf: lllutnberp A  Robbins. //ret nil<irm Hexidennal Landlord- It im u .lt i :  I he 
Sainmal L i / i e r i e m I lin t sts i. I ) n  K i r .  S o  I s . |- ;N ov. 28. I *I7A» thereinafter 

cited as \mional I. x/ienem e|. Strtint. I’l opined I m/orm Rexnlrniial Landlord mill 
lenani l i f ;  ,t  Deparmie bum I nidilinnol ( ome/ilx. 8 R i vi Paor. I’ aiiH A  Ik  J . 495 

(1*173 |. Note. I '*«/•«":i Kexidenihil Landlord and lenani . ti l. Heeom iling Landlord- 
renuiil I.iih with Modern Keiilnie\, 6 f s n  I R tv . 471 | l ll7 J | .

‘ A laska. An/on.i. Ifel.uvare. Honda. Ilayvatt. Kansas. Kentucky. Nebraska. 
New Mexico. (Huo. Oregon. V itg in ij. and W .ishiiigloii. I he respective statutes and 
commentary are as follows. A laska—At a scv  S i vi. 38 34 Il1.ll|li-34.ll.1.38l) ( I '174) 
See Note. I.imdhnil- ten,ini H-lorm Itiihiluhilm uihl Hep,nr niid.ir the I nilorm Neil- 
i/i-rtou/ Landlord and leu,mi . t i l .  .» I  ( I  Y-A l.vv I R tv. 123 (I97.1) An/ona— 
A it/ . R tv . St vi A s s . <5 l.t-l.tHI lo A A -1 AN I 11 '1741 .Viv Clark A I luichiuson. 
Landlord- lenani Reborn tnzomTx 1 erxion of the I ml,inn t i l .  l(i \m/ I .R i v  I'l 
11 ‘174 |. Ilh in ibcrg A Robbuo .. fria/vviv «•/ lie,<mix I.muie,l Arizona,mil I I nxlimginn 
Slate Landlord- I  emim llill\. ~ Ci t miim.h im  si Rtv 1.14 | l'i?A I llic rc ina lic r cited as 
Arizona mnl Waxhingioni Delaware D ii .C o ih  A s s  t r  ** 8 5 lllU ii t«-,/ ||*I74| 
Honda—Fi x S i v i .A s s  }* .v1.4H-8.« "1 tSupp I*i75-7li) .See Williams A I'lullips 
I hirnlii Rexiili ml ImiuIIiiiiI mill lenmu l it . I l t v  St I I Rtv SA5 <1 *»? A | Hie 
Florida Act excluded the protection apail’st le la li.ilo is actions. I Ins ptoleclion was 
subsequently provided by action ol iheSia<c Xiionicy (iencia l under I lornln's Decep­
tive and I  jt la ir  I lade Practices \cl Rules ol Dep t ol I eeal A llan s. Rental I lousing 
and Mobile Home 1‘arks.c li 2-11 ID Hawaii--IIvvv vh K tv .S t vi. i s  *21 • I to 521-76 
(Supp l'»74|, Hie Hawaii \el was avlopled prior lo apptoval ol the filia l t 'R I . lA  
model and therelore deviates subslaiiliallv liom  I RI I A Rent abatement and rent 
withholding ar. escltided and retaliatory actnins ate based on the more lim ited 
protections altorded in 0 2-4H7 ol the Model Residential Landlord- I'cnain Act 
Kentucky—K v. Ri v S tv i A s s . }j| 3S.1-,511.5 m.LS.1-715 (Supp, I *>74) See t  oniinenl. 
Aonihle Detainer in fxenimkx I n,ter the I iiilnrm Hexhleinnil l.ninlloril mnl lemon 
Ail. itS Kv. I..J. 104b ( I*J7A>. Nebraska--Ni h. R»v. S ia I. t l  7b-l4lll to 76- 1449  
(Cum. Supp. 1974). See Kalish. The Sebrnxka Rexidennal Landlord anil I nam Aei, 
54 N ik . L. R tv . 60.1 (1*175); l.onnipnst A Healey. I /'niv/i-ilriv on iln ( ‘inform 
llexiilenliiil l.miilloul mi,I lenani At I in Sebrnxka. 8 Cm ii. i im s  L. Rtv .1.16 11 *>7'). 
New Mexico—N.M. S ia i . A s s  8 7(1-7-1 to 70-7-51 (Supp. 1*175). Ohio- -Oittii R tv. 
Coot A n n . 88 5321.'" to 5.1 J 1.1*1 (Pa)te l*>74| .W  Note. The Ohio I.,in,llot,I mnl 
lenani Reform A m .j  IV7-I, 25 Cxst W. R ts  I. R tv  K7b( I **751; Notc.< oeenanlof 
Habitability and the t 'tno Landlord-Tenant l.egixlaiinn, 2.1 Cl tv  Sr. L, R tv. 5.1*1 
(1974). Oregon—Oat R lv . S u r  88 91.700 to 91.865 (1974)..Vrr Robbins. The .Sew 
Oregon l.undlnrd-Tenunl A il and I lie llnijnrni Rexidennal Landlord and Tenant 

'Ai l—A Comiiurixnn. 7 Cl I sK lsiaim  si R tv . 527 (1*17.1). Virginia—V a . Com A n n .

4 H arvard  Civil Rights-Civil Liberties Law Review (Vol. 1 1 

of ten o thers .7
T he initial 1971 draft o f  U R L T A  contained several basic fair 

t reatm ent and decent housing protections including the warranty of 
habitability* and protection against retaliatory actions by landlords." 
While this draft provided more satisfactory protection than that 
previously proposed as the A B A -A L I Model Residential Land­
lord-Tenant Act (M R L T A )." ’ the National Tenant Organization 
(N TO ) and o th e r  organized ten an t*  rights groups remained critical 
of parts of the draft. Provisions for just cause eviction and for protec­
tion from retaliation for tenant organizing were foremost am ong the 
additions dem anded  by these groups.

At subsequent public hearings, detailed statements from real 
estate and tenant groups were rece ived"  and U R LTA  tenant protec­
tions were subsequently  s trengthened. The most significant change 
was the addition o f  protection against landlord retaliation for tenant 
organizing or  mem bership  in a tenant u n io n ."  O ther changes in­
cluded a provision for injunctive relief for tenants whose landlords 
have breached U R L T A -im posed  ob liga tions '‘ and a provision form­
ing a basis for granting specific perform ance of the warranty of 
habitability.1'1 The maximum security deposit which could be re ­
quired by landlords was reduced from two to one m onth’s r e n t , "  and

I J  55-748.2 to 248.40 (Supp. IV75). Washington— W ash. R tv . C o in  A n n .. 85 

59.18.010 lo 59.18.900 (Supp. 1974). The Washington legislature reworded the ait  
but retained m oil of the U R L T A  vubitancc. See Stoebuck. The Law [telween Land­
lord and Tenant in Washington: I’ari I, 49 W ash. L . R tv . 291 (1 9 7 4 ); Arizona and 
Waihingion, supra.

'C a lifo rn ia — A .D . 1202 (197.1-74 Reg. S e w .); Connecticut—Com . tl. 18(18 

(19V,1); Idaho— S .I) . 1352 (1974) (tenant proposal) and S.It. I .lv t  (1974) (realtor's 
propm al); Illinois— H .Il .  1345 (78lh G e n . A w . 197,1); Indiana— II.U . 1042 (1975); 

North C arolina— H .B . h73 (1974), Pennsylvania— * 1.1). 157(1. 1571 (19 75): Rhode 

Island— 7.1-S. 892 (19 73); Verm ont— S 112 (197.1): Wisconsin— A .U . 492 (197.1).
1See pp. 7 -9  infra.
'See  pp. 1.1-17 infra.
" M R L T A  5 2-203 provided for the warranty of huhitahility but remedies were 

limited to termination of the tenancy and m inor repair and deduct. M R L T A  omitted 

both the remedy ol rent withholding and the defense ol breach warranty in an 
eviction uetion. These vital tenant remedies were included in iniiutl d ialts of the 

U R L T A  and in CC 2.104 and 4.105 of the final version.

The M R L T A  retaliatory action proviiion (t  2-407) omits a protective period of 
prcium ption of retaliation and protection for tenant organizing, both of which arc- 

provided for in U R L T A  5 5.101.

"See  J .  L e v i, supra note S. at 3.
" U R L T A  I  5 .101 (a)(3).

"Id. 1 4 .1 0 1 (h ).

"Id. I  4 .101 (b ). See pp. 26-30 infra.
"  U R L T A  0 2 .101(a). The period after termination of the 's-nnncy within which a 

landlord in required to account for or return tenant security deposits wax reduced from 
30 day» lo 14 daya. U R L T A  8 2. 101(h),



tenants were afforded the rem edy of rent aba tem ent if essential 
services were not p rov ided .14

Following the incorporation of these changes, the N T O  and 
num erous  sta te  and  local tenant organizations urged states to  adopt 
U R L T A . "  This tenant approval has not been unqualified, however, 
and  a ttem pts  have been  made to  am end  the U R L T A  model in order 
to s trengthen tenan t  protections and to tailor the Act to local re- 
q u i re m e n t i . " .

A . Decent Housing Provisions

U R L T A  included provisions a im ed at b,>th fair t rea tm ent and 
decent housing. Reforms designed lo p rom ote  decent housing p ro ­
vide an array of tools lor tenants ' use in rehabilitating and m ain’ain- 
ing housing stuck. T o  the already widely extant housing codes. 
IJR L T A  i 'dds the warranty of habitability and the remedy of " rep a ir  
and deduct.”

/. Housing Coties

A housing code is a legislative enactm ent containing minimum 
standards for hum an occupancy and  establishing some form of legal 
obligation on the landlord to comply with these standards. Housing 
codes generally address space requirem ents , facilities, and other 
habitability-related characteristics as opposed to building codes, 
which address structural s tandards such as the specification of  build­
ing materials. A jurisdiction's  lirst recognition of the need for regula­
tion of housing conditions and the landlord-tcnant relationship has 
generally taken the form of a housing code. The first such provision in 
this country was the New York T enem en t Act o f  I Mf»7.

By 1910. over one-fourth  of the states had adop ted  housing 
codes, similar to the New York City Act o f  1901, covering urban 
multifamily dwellings.2" W hen the availability of federal urban re­
newal funds was l inked to  the existence c f  local housing codes in

"hi. 84.104(a)(2).
'' Srr National Experience. supra note S.

'* A n  early Ohio U R L T A  reform proposal included innovations such as manda­
tory collective bargaining, mortgagee liab ility, and protection against retaliation lor 

lenani complaints, fllum herg. Tlir Ohm Struggle ssilli the Uniform Resale’, ml I.and- 
lon l and lenani A rt, 7 C l I vmInmhh'M R i v 265 (1973), S tra in s  Nat nt.nl Housing 

and Ceonomie Development Law I'm ic ii. Bulletin . V o l. Ml. No. 11 |S  m . 15. 1973) 

(proposed Pennsylvania landlord-tcnant relornt act).
'• N .Y . Lvvcs eh. 9IIK. 9(lth Sess. V o l. II (IH 67 ).

•“ .Viv H Mood. The Development, O hp; nee, and Aileipmey o l . iirrenl Housing 
Code Standards, in H o csinc. C h o i S ia m u k iis :  T u r n  C a rtllA I. S ll-tm s ( N a ll
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1954,11 adoption of codes in almost every urban area in the country 
was assured.21

However, the codes alone have done little to avert the  problems 
o f  dilapidation and  deterioration of  the local housing stock. The 
failure has generally been one not of the content of the codes hut 
ra ther of their  enforcem ent.2' O ne  study rcycaled that 6 0  percent of 
the municipalities surveyed “ did not require full compliance with the 
minimum standards of the housing code in the worst a reas  of the city 
even when the areas had not been scheduled lor c learance and 
redevelopment.” 2'1

Many proposals have been m ade for more effective enforcement 
of  housing codes”  and for b roader-based  reforms, acknowledging

Contm 'n on Urban Problems Research Kpt. No. 19. 1969) Ih c re in jltcr cited as 

Housino f o u r  Stvn dabiisI.

• ''H l'D  Handbook. M PD 7 |(H l.la  el set/.. R U M  72U4.1. promulgated pursuant 

to 42 I'.S .C  .8  144117 sei/. ( 1970). repealed. 42 l - . Y ( '. 9 5 3 0 1 el n  -</ I Supp IV . 1974 )

-'■'Certain provisionsot the federal Housing Vet ol |9 Sa  anil the amendmentso! 

the 1964 Housing Act required jto housing codes as a prerequisite ol a "workable 

program." .SVr 42 U .S .C . 8 1451 (197(1) U nder this impetus the numhet ol housing 
codes nationwide rose Irom 56 in at least 4.9(10 I O xvo . I tt.vt R l mi m is  I tut 

H o iisin i. C o o l V io la t io n s  112 (Nat'l Com in'ii oil I'rb ait I'rohlciiis Research Rpi 

No. 14. I96H ) Ihcrcinaltcr cited as Lm .v i R im im is I.
‘'See ( ir ih c l/  Hi G rad. Homing l  ode l.nloreeineni: Sum lion mnl Remedies, tin 

C o lcm . L . R rv . 1254 (1966): Note. Enfun em ail o f  >' nnipnl Ihmsmg I mles. 7.S 

H akv. L . R lv .  SOI (1965). Note. Ilmldmg t  odes. Housing odes and die ( onset emton 
o f  i  hieugo's Homing Supple. 31 U . C lh . R m . ISO 11 ‘h i ’  j. Note, \dnnmsnmion and 
Enfort em ail o f  the Pliilmlelplim Homing Code. 106 lb  I'.v. I.. R iv  437 ( lo s s ) .  

.SVr also  Javins v. First Nat'l ".-ally  Co rp ., 42S F.2d 1071, lllH2 ( D C  C ir  1970). eeri. 
denied. 4 IH III.S . 925 (1970); Samuclson v. Ouinones. 119 N .J. Super. 33K, 343. 291 

A .2d 5H0. 5H3 (1972). See generally U. t.iehcrm an. Admmisiraliee Riosisnms o l  
Homing Codes, in H o cstst. Com. S iam i.vko s. supra note 20. at no. n l- n 9 ; II. 

Llr.BF.RM VN. Lo t VI. AnvtlNISIRAIION AMI FsllIM t I VII N I OF K i l l  M M .C lllll s. V St RVt V

m  39 C n tts  (N A H R O  Ptih. No N 5 3 I. 1969).
U. Licberm an. Administrative I'roeisions o ) Housing I odes, supra itute 23. at

63.
•'* Foremost among these are the Federally Assisted Code l.ntorccm cm  Program 

( F A C L U 'iid  C erlilieate ol Oceupaiiev programs. I A C F  was created hv the Dousing 
and Urban Development Act ol 1965. Pub I . No. S 9 .1 17. 7') St.il 4s | .  which was 

replaced by the I lousing and Community Development A d  ol 1974,42 t S I  3 5101 
el sap  (Supp. IV . 1074). m- I-ACI-. program was designed lo provide cities and 

individual Itunieowiters with d u cd  grants and loans to bring residential ptopertv into 

code compliance. It also provided binds lor inunieip.il code eiilon  elite lit.

The Cerlilieate ot < )ciup.mcv programs are eteated bv iiiunicip.il ordiiiaiice and 

mandate inspection and ceinlicalio n ol v.ic.int units belore thev can lie legally oc­

cupied ami tcrciitcu . .See. e g  . ( ily ol l ast Orange. New Jersey, t tidm aiiic  No 15 
(1 9 7 1 '. Washington. D  C ., /.oiling Regulations 81 M 0 4 .I ei set/ (July I9 5 S |. The 

eoiisl-.iuliuiialily ol ihese ( erlilicale  ol ( ktupancy ordinances appears to be question- 
abh. in light of the lourth .intciidineiit prohibition against unreasonable scaicli and 

seizure. .Viv Cam ara v. Municipal Court, 3S7 U .S . 523 (1967). Ilm see C u rrie r» f it s



1976] Land lo rd-Tenan t R e fo rm 7

tha t  housing codes alone have no! been , and perhaps cannot be. 
successful in maintaining o r upgrading urban housing . '4 However, 
even with their failings, housing codes do  constitute a legislative 
s ta tem ent of the community’s m inim um  standards of health and 
safety in residential property. These codes form the basis for an 
implied warranty of habitability by imposing on landlords an obliga­
tion to maintain their property  in a livable condition. Although 
U R L T A  does not itself contain a housing code, the  duties of  repair 
and  maintenance it imposes on landlords incorporate  the require­
ments o f  applicable local housing codes.-’’

2. Warranty o f  H abitab ility

The warranty  of habitability, effective in som e form in 2K states 
and  the District of Columbia.'* is a term  of implied contract obligal-

iil Pasadena. 4H Cat. App. 3d S i l l .  121 Cat. K p lr. 91.4 (19 75). i rri. denial. 44 

U .S .L .W  .4331 (U .S . D ec. t .  1*175)
1*.V«r the Ackerm an-Kom esur debate: A ckerm an. Mure on .Slum lim ning und 

Redistribution Polity: A Reply lo Professor Kom esur. H2 Y e l l  I . J 11 *14 (1*175). 

Knm esui. Return lo Slionsille: /I Cnliipie o j ilie Ackerman Anuls sis o l  Housing Code 
Enforcement und ilie Poor. H2 Y c t ) L .J . 1175 , I9 ? ,4 ): Ackerm an. Regulating Slum 
Housing Marketi on Hi'lialf o f  llie P a ir • t ) j  housing Codes. H om iny Subsidies und 
Imoi.-.e Redistribution Polo s. Mil l.l. L .J  III*).* (1*171). In conneciinn with tills 

debate, see W. Hirsch. J. Ilirsch  vtargolis. Regression Anuls sis o f  the Ejfet Is o l  
Hubiiabilnv Lilies Upon Rent; . In  h.mpiriiill <Ihseriuiion oil the . l i  kernnin-Komesur 
Debate, 63 ( a u k  L .  IU v . |09 h  (1**751: ll.ir lin a n . Kessler and L c G u lc s . Municipal 
Housing Code Enforcement und l.ose Income Leila ills. 411 A n n .  I s s i l l .  nr P la n n e rs  

J . VO (1**74)
”  U R L T A  9 2 . l l ) 4 ( a l ( l ). Local housing civdes are similarly referred in in other 

sections of the A ct ..1See ill. 99 1.501 ( I ). 2.1114(b). 2 .1114(d)(2). und 5. I II!  ( I ).

'* "  ih legislatures and courts have responded lo llie  modern landlord-tenanl 

crisis by esiablishing warranties of habitability. I he jurisdictions and their respective 
auihoruy. legislative or |udicial. are as lollow s: A ’ .iska— A i  vska S i s :.  99 54.0.4.lilt). 

34.113.160. 34.11.4.1X0 (19 74); A r iz o n a - A m / . R tv . S ia i .  A n n . 99 55-1524 ind 

33-1361 (19 7 4 ) ;Califo rnia—C a l .  C iv . C in n .I t  !-»4l, I ‘142 (West 19 7 4 ) (w arrantynl 
habitability and repair und deduct rem edy), and G reen v. Superior C o u rl. I l l  C al. 3d 

616. 517 P .2d I I6 X . 111 C a l. Rptr. 704 (1974) (common law warranty ol habitability 
eviction defense complementary to statutory rem edies); Connecticut—C o n n . G en. 

S ta t. A n n . 9} 47-24 etseif., ( 19 6 0 )and Todd v. M ay. 6 Conn. C ir. C l .  7 3 1. .116 A .2d 

793 (1 9 7 3 ); D elaw are— D e l.  Co d e A n n . til. 2.5. {  5303 (1 9 7 4 ); D istrict of 

Columbia— Javins v. First Nat- R ra liv  Corp.. 42H T.2d 1071, IIIK2 (D .C . C i r ) .  err/. 
denied. 400 U .S . 925 (1 9 7 0 ); F lo .u ia - F i  a S ia i .  A n n  | |  M 3.5I. H3.56 (1973); 

Hawaii— H aw aii R ev. S ia i .  9 52l-s'2  (Supp 1974); Illinois— Jack Spring. Inc. v. 

Little. 50 III. 2d 351. 2X0 N .E .2 d  20K (1 9 7 2 ): Io w a-M e u se  v. l-nx. 200 N.SV.’ d 

791 (Iowa 1972); K u n s a i-S te c lc  v. Latim er. 214 Kan. 529. 521 P.2d 304 (1974): 

Kentucky— K v. R e v . S ia i .  A n n  94 3X3.595. 3X3.625 (Supp. 1974); M aine—MX. 

R tv . S ta t  A n n . tit. 14. 9 t>02l (Supp 1974) (allows cancellation of lease): 

Maryland— Mi). R e a l  P io r. Code A n n . J X-211 (Cum . Supp. 1975). superceded in 

their respective jurisdictions by M n m o rc  C ity  Public Local Law s. 4 9-9.9-10.9-14.1

ing residential landlords to supply housing units which arc  in substan­
tial compliance with basic standards o f  habitability '" expressed in 
local housing codes.10 Breach of the w arranty has been variously held

(eft. July I ,  1971). und Montgomery County code. Fair Landlord-Tenant Relations, 
ch. 9 3 A  (Nov. 21, 1972); Massachusetts— M a s s . G in .  L a w s A n n  eh 23"). 9 XA  

(Supp. 1974) (rent withholding and eviction delcnse available where unit is in v io lj-  

lion of code, and lenani while mil in arrears gave landlord written noiiee ol violations 

and in1 enl to w ithhold), and Uoston Housing Authority v . Hcmmmgwuy. 293 N .L .2 J  

X3I 'M ats. 1972) (tenant tailing lo  give statutorily required nonce ol code violations 

anu intent lo withhold rent is subject without defense lo eviction lor nonpayment; 

however, common law implied warranty of habitability is a defense to claim  lor re n t); 

Michigan— M il'll. Come. L a w s A n n . 4 554.1.49 (Supp. 197 4). and R o m e s. W alker. 3X 

Mich. A p p .4 5 X . 196 N.W .2d X.40 (1972); M innesoia— M inn. S ia i .  4 5IM .IX  (1974). 
applied in Fritz v. W arthen, 29X Minn. 54. 213 N .W .2d 339 ,1 9 7 3 ); M issouri— King  

v. Moorehead. 495 S.W .2d 65 (197.4); Nebraska— N i l  Rev. S ia i .  94 76-1419. 

76-1425 elseq. (Cum . Supp. 1974); New Ham pshire— Kline v. Uurns. I l l  N .H . K7. 
276 A .2d  24X (1 9 7 1 ); New Jc rs c y - M a n n i v. Ireland. 56 N .J. 1.411. 265 A  2d 526 

(19 70); New Y o rk — N .Y . R e a l Prop. Law  9 235-h (1975). m udopied in eh. 597. 

(19751 N .Y . Acts X75; O hio—O hio  R iv . Code A n n . 99 5.121.04. 5321.07 (Page 
su p p . 1 9 7 4 ); O re g o n — 0 » e . R e v . S i a i .  94 9 1 .7 7 0 . 9 I .X 0 I I - .S I 5  ( 1 9 7 4 ) ;  

Pennsylvania—Commonwealth v. Monumental Properties. Inc.. 329 A .2 J  S I2  (Pa. 

1974); Virginia— V a . Code A n n . 44 55 -2 4 X .I3 . 55-24X.25 (Com . Su|ip 1975); 

Washington— W ash. R ev. Code A n n . 4 5 9 .IX .0 6 0  (Supp. 1974). enacied alter ju d i­

cial implication of warranty of habitability m Foisy v. W ym an. X.4 Wash. 2d 22. 515 

P.2d 160 (19 73); W iseo nsin -Pin es v. Pensio n. 14 W i,. 2d 590. 111 N .W  2d 409  

( 19 6 1). Uni see Posnanski v. Hood. 46 Wis. 2d 172. 174 N .W .2d 52K (1970). In 

addition, the C olor, do Supreme Court has recently adopted llie principle ol mulu.ililv 

ol lease covenants in a case involving an explicit landlord repair w jrra n ty . Shanali.in s 

Collins. 539 P.2d l2 o l (C olo . 1975). Certiorari has been granted in a ease si|uarclv  

raising the issue->f a w arranty of habiiahilny. U luckw cllv . Del Uosco. Co lo  C l App. 

No. 74-2X6 (M arch ‘ *1. 1975),i en. grunted. No. C -7 2 X (C o lo . Sup. C l .J u lv  7, 1975).

‘ ’ Contract law an J contractual remedies are increasingly used by courts m 

landlord-tenanl eases, ee, e.g.. Javms v. First Nat'l Really Co rp .. 42X F  2d 1071. 
1075-76 (D .C . C ir . 19" >1); G reen v . Superior C o u rl. IO C a l.3 d 6 l6 .6 2 4 - .4 0 .111 Cal. 

R p ir. 704, 7 IIX -I2  (1974). und eases eiled iherein. l l ie  wuriuoly ol lub iiab iliiy  

developed in purl by analogy lo ciw .um er eases. See. e g . Yand eim ark v. Ford Motor 
C o ., 6 1 C al. 2d 2 5 6 ,3 7  C a l. R p ir X 9 6 .39 i P .2d I6K  (1 9 6 4 ). Henmngsen v . Uloont- 

field Motors. Inc.. 32 N .J. 25X. 161 A , 2d 69 (1 960). Creation ol die war ranis reseises 

the traditional common law doeirine ol independent covenants under which the 

obligation lo pay rent was independent of any landlord obligation lo  repair oi m ain­
tain. The substituted doeirine o l mutually dependent covenants is a traditional con­

tract concept, white the independent cnnscnarii doctrine is based on pin|>crly law 

concepts. See Javins v. First NuTI Really C o rp .. 42K F.2d  1071. IOX2-K3 (D .C . C ir . 
*970). .S ir ulsn Note. Landlord- Lenani Lase-Hependencs' o j Lease Cocennnis. 2 
F o rd . U rb an , L .J . 43,4 (1974).

“  Alm ost all stale eoerls adopting llie warranty of hubilahilily base tie I tiled il in 
terms of applicable hisusing tiHles. Sir e.g., Javins v . First Nat l Really C o r1r..42X F.2d  

1071.10H0-XI ' , i i .C .  v.. 1*170) A i feast one slate eouit has impliedly chosen lo  rely 

upon judiciul discretion in debiting die eonient ol die warranty rather than relei lo 
codes. See M arini v. Ireland. 56 N .J. 1.40, 26.5 A .2d ,s26 (1970). In ji iv  event, code 

violations are ulw ’ v* admissible evidence ol breach of the warranty. Sir. e.g.. Ilcr/ito  
v. Gam hino. 6.4 N .. .  460, 30X A .2d 17 (197.4).



to  give rise to an affirmative action by the tenant for dam ages,11 a 
defense to an eviction action for nonpaym ent of ren t .11 o r  both.11 
Following the enactm ent of housing codes, the w arranty  of habitabil­
ity has often been the first judicial o r  legislative recognition of ten ­
ants' rights.14 A doption  of  the w arranty  manifests a fundamental 
change in the sta te’s view of the landlord-tenant relationship.

T he  basic warranty provision of U R L T A  obligates the landlord 
to  “ comply with the requirem ents of applicable housing codes m ate­
rially affecting health and sa fe ty ."11 Landlords must maintain the unit 
at all times in a safe and  habitable condition and  provide appropriate  
and necessary services, such as water, heat, electricity, and garbage 
rem oval.1” Tenant rem edies for breach of the warranty  provision 
include the right to  terminate the tenancy for landlord  breaches 
whieh materially affect health and sa fe ty ."  Tenants  may also recover 
actual damages caused by the breach o r  seek injunctive relief.1* In 
addition, in an action by the landlord for rent o r  possession based on 
nonpaym ent of rent, tenants may counterclaim  for dam ages urising 
from the landlord’s breach.'*

"  AVi*. »• g .. Stcetc ». Latim er, 214 Kan. 32*/. 521 P.2U 304 (1 9 7 4 ); Mease v. Fox. 

200 N .W .20 7')| (Iow a |9 ’ 2) (counterclaim in suit lor rent).

’ • .Viv. c.y . Jack Spring Inc i I.Mile. 50 III. 2d 351. 2X0 N .H .2d 20X (1972).

"  I R M A  and mod wairuiilv ni lialut.iluliiy statutes allow use of the warranty as 

the basis Inr an a llitn i.iiise  action nr as a Odense in d ic tu m  Inr nonpayment nl rent. 

Successful use nl warrants .is a delense in .in  esietinit is a gnud indicator that use in an 

a llu u ia iise  aelinn will he p d iin tlcd . Iln w e s e i. preeedent allowing use as an allirm a- 

Use aelinn may uni be as readily tiansleirable in  use as a dclcnsc in suniniaiy esiclinn  

proceedings. as statutory pint isinns m inles nl cntiti mas prnluhil the asserlinn nl 

delenses in a summ.iiy eviction cnurt Sic lire c it  s Supenni ( ‘n u ll. I l l  C a l. 30 b ib . 

#i.4l-35. 111 (  al. R p ir. 704. 7 i4 . | t i .  517 P,2d I IbX. I I7 h -X 0 (f9 7 4  I. which rejected 

the aescilnm  that the warrants nl lialn iabilils slinuld lie restricted in  an airirm ulisc 
aelinn m ils, //in tee I mdses s. Nnrm el. 4iis  ( s sn, ( ,5 . 1,9 (19 72) (due process mil 

tminted Its dtsallnwaiice nl all alltrm alise ilelettses m summary esiclinn  proceeding)

“  Prntcclinii against retalialinu is ilte nibcr m .i|nr remedy usually recognized at 
die initial stage nl teim m .

"  U R L  I A  » 2.104

" h i  4 2.104 Subsection (e) allows landlords and tenants nl single lumils dwel­

lings agree in  llic irn w n  maintenance arrangentenisso Inng as these agreements ate 
entered mm m gimd lailh  Sultseelinn (d )a llo w s similar agreement* t-nw eeil hoidlm'ds 

and tenants tn nmln-umi dwellings. suhieet In  the following restrictions: ( I )  the 
agreement must be entered tutu 111 gnml latili ant1 must lie set lurih  in a separate 

writing; (3 ) the maintenance must nnt be necessary In a<;!,ieSe code cnmpluinec; (.1) 

the nglas nl nllier tenants inusi nnt lie alleeied . and (4 )>uch un agreement may mil be 
treaied as a condition in  pcrlnrntuncc nl .ms part nl the rental agreement.

"  hi. t 4.101. Vurialtle notice period* are speei'ned hi this section.
" h i. 4 4.101(b).

"h i. 4 4.105. This section also allows the courl In require tenants in  deposit 
unpaid and accruing rent into court pending determination uf the ease. However, the 

practice nl rent escrow has mil been lavnrcd by 1 be courts as it discourages the exercise 
nl tem edieslnr breach ill the' warranty nl habitability..See Hell v. Tsinlnlas Realty C o .,

T here  are several competing m ethods for com puting the am ount 
of  damages to which tenants might be entitled. T h ese  m ethods in­
clude the m arket value theory (difference between the market value 
of the premises in habitable condition and their  m arke t  value in 
deteriorated  condition),40 the percentage d iminution theory (reduc­
tion in rent based upon the extent to which use of the  premises was 
lost),41 and a to r t-re la ted  theory (damages based on inconvenience 
and  suffering).41 W here  •’affirmative rent aba tem en t"  is not avail­
able, recovery u nder  the warranty is limited to that am o u n t  accruing 
during the period of rent withholding by the t e n a n t . ' '

Rent aba tem ent is the judicial reduction of the ten an t 's  periodic 
rental obligation. It may be prospective, reducing the tenan t’s future 
rental obligations in light of a continued substantial breach of the 
warranty, o r  retroactive, adjusting the tenant’s obligations in periods 
pas! to match the landlord 's  warranty performance. A retroactive 
ren t abatem ent may take the form of sanctioning the tenan t 's  previ­
ous withholding of rent,  or a portion thereof, o r  ot allowing an 
affirmative action to recover rents paid in past periods in excess of  the 
judicially abated  rent for those periods. The first form of rent aba te ­
m ent has been granted  as a remedial measure ill successful warranty 
o f  habitability eviction defenses.44

The affirmative rent abatem ent recovery is analogous to a dam ­
age action for breach of contract.4'  Regardless of the theory of 
damages applied, rent abatem ent in connection with defects in the 
premises creates an economic incentive for the landlord to repair and 
maintain the unit. While repairs are underway or in the event that a

4 30 F.2d 474 (D .C . C ir . 197(1). Cooks s. Fowler. 459 1 .2x1 I2b 9 (D .C . C ir 1971) 
Centra, Javins v. First Nat’ l Realty Corp. 42H I-.2xl K I71 .10 X 3 11 67 (D  C . C ir. |9 ? |t).

“ This it currenlly (he most prevalent methiKl for valuation of damages A ir  
Mease v. Fox. 2110 N .W .2d 791. 797 (lov.., 1972). JJoston Housing Authority v. 

Heniiningway, 293 N .H .2d X 3 I. X45 (Mass 19731; (Sreen v. Superin: Court. I l l  Cal 

3d 616. 63H-39,’ 517 P.2d I I 6X. UH.3. I l l  Cal. Rptr. 704. 719 (1974). I.xp crl 

testimony may be required lo  ascertain market value.

41 This method is probably Ihc casievl to apply because no expert testimony is 

required, the tenant's own testimony being sufficient. .We Academ y Spires. Inc c. 

Drown, 111 N .J .S u p e r.4 7 7 .4K5-X6.26X A .2d 556.561-62 (197(1)

41 This damage theorv. although proposed in the literature lias mil >el been 
i adopted by any statute or published decision. ,Wr Mi>sknvit/. llie  Im/ilie 1/ Warrants uf 

Ihibiluhilliv: A New Doctrine Hinting Kelt Ittue.t. 62 Cm  11 L . R tv . 1444. I 464-73 

(1974).
41 When ihe wurrunty is ruiscd as a delense 111 a summary ex teinui proceeding, the 

limited con mining equity jurisdiction of a summary court may preclude the issuance ol 
a prospective order.-.We, e.g., N .J. S ta r  A n n. 4 2AMX-59 {1 9 5 2 ); N.J lU 'U s  ot 

C ouxr 6:3-4 (West 1975)
44. W e . J u v i m v . F i r s t  N n f lR e a lty C o i j i  .4 2X F.2 d  t l P I  (D  C .C ir .  I ‘ »7t»y

4* See pp. 24-26 Infra.
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landlord declines lo comply, tenants a t least enjoy the benefit of 
reduced rent. M oreover, because the implied warranty ol habitability 
legalizes collective rent withholding, it can provide a strong impetus 
for tenant o rgan iz ing ."

T he  m ajor  limitation of the warranty of habitability, as generally 
applied, is its failure e ither to m andate repair  o f  the premises by the 
landlord  o r  to  enab le  the tenant to  finance such repairs .  T he  
economic sanction of  prospective rent ab a tem en t  may or may not 
induce the landlord to  repair; most landlords  will not repair where 
the capitalized cost of such repair is g re a te r  than the capitalized cost 
o f  continuing rent abatem ent. This shortcom ing  is especially acute 
because it m eans that the available money dam ages and  savings from 
rent aba tem ent will he insufficient to finance substantial repairs at 
the tenant 's  direction.

Furtherm ore , the notion that the tenant should finance repairs 
out of the dam age award or rent aba tem en t savings fails to recognize 
the essentially com pensatory character of those awards. As paym ent 
for damages already incurred by the ten an t ,  there  is no reason why 
they should he expended  on repairs that the  landlord is ohligatcd to 
make. T o  do so is to shift the obligation to repair  from the landlord 
onto  the tenant. These shortcomings p reven t reliance upon the w ar­
ranty of  habitability alone to attain the goal o f  decent housing.

3. Rc/iuir and DcJim

The repair and deduct rcm cd\ allows a tenant to repair  o r  have 
repaired minor defects impairing habitability and to  finance that 
repair by deducting its cost from the next rent paym en t.4’ Thus, 
repair and deduct addresses the principal failing of the warranty of 
habitability and  rent abatem ent by directly providing lor landlord- 
financed repair of the premises. It has been  adop ted  by sta tu te  or 
judicial decision in 20 states.4"

** Oavid & Callan. \V*»urk'% Puhlu IhmuiK Nnii Smkr: I'lir //ig/i-Rivr (ihvim 
Con in Conn. 7 f t  i a iin u iio i si K iv . 581 ( l*>74 i ,V.v Dorlmun * . I!imi/vi. 414 1 2d 
1168 (D .C . C ir . 1969).

7 hi’ lenani tun* a calculated risk in cvcicis-'tg the right lit repair anil deduct ll 

the landlord sues tor the portion ol rent deducted. the tenant Hill have lo pistil* the 
deduction and hear the risk ih.il th cd elcu  » 'I hcavlpidgcd insufficient lo pistil* useoi 

llie remedy. A ir  A c jilc m * Spires. I ue * llin w n . i l l  N J. Sii|*er. 4 7 ’ . 4S2, 26S \ ,M  

<56. <59 tor a discussion ol " » n.il i.u lim es' iersus " a m e n iiie s '* A n  u/w.

M arin i* . Ireland. Ah N.J. I HI. 146. 7i,< ,\  M  A’ n. A|A ( |9 7 iu . where llie Sew  terse* 
Supreme C o nn rcipiuet! "adei|uale no iue lo Hie l.iin llo id  ol llie l.iu lly  eondiiion' and
• a peiKulol uniendei|uulc In  accomplish such repair and rcplavvm cnis."

I he |uri*uieiions and their respective legislative or iu d iii.il .m lhorilies are as 
follows; A laska— A i as. S ia i .  4.14 i l l  ISH | (  mu Supp 19741; A rizo na— A m /. I l l  v 

S ta t. A s s ,  I  .4 \.|,4 n J (1974 I. C alifornia—I'v i  C l*  I'o m  4 IV 4 I. 1942 (West 1954);

12 Harvard Civil Rights-Civil Liberties Law Review IVol. 11
U R L T A  allows tenants to  expend  and deduct from periodic rent 

payments $100 or an am ount equal to one-half the periodic rent, 
whichever is the  greater, to repair defects in the unit arising ou t  of the 
landlord 's noncompliance with the housing code.4’*

R epa ir  and  deduct is a logical extension of the w arran ty  of 
habitability. T h e  warranty expresses the societal com m itm ent to a 
s tandard  of decent housing. Many serious defects worsen with time 
and early  remedial repair and deduct will frequently limit the  d am ­
ages assessable to the landlord and the economic cost of achieving an 
acceptable housing standard. Thus, the remedy of repair a n d  deduct 
can be justified both on the basis of the public policy of p rom oting  
economic efficiency and as a benefit to tenants.

A s  generally applied, repair  and deduct has three serious limita­
tions. First, the am ount of any given deduction is usually restr ic ted’0 
and the  frequency with which any one tenant can employ the remedy 
is also subject to limits.”  These restrictions”  effectively limit the 
remedy to relatively low cost repairs, since the tenant can neither

Colorado—S h a n a h an v .C o llin *.53*7P .2d 1261 (Coin. ’ A);Delaw are— D n .C o m

A n n . i i i .  25. I I  5306. 5.407 (1974); G eorgia— Doughc e. Taylor & Norton C o .. 5 

Gn. App. 77.4. 6.4 S.F.. 928 (1909). Thiv proiociion may lie waived by express 

agreement. Abram s v. Joel. HIM G a. App. 662. 1.44 S .I : .2d 480 (196.4); H aw aii—  

H aw aii R tv , StA t. 5 521-64 (Supp. 1*774); Illinois—Jack Spring. Inc. v. L ittle , AO III. 

2d 351. 280 N .E .2 d  208 (19 72); Kentucky— K s. tU v . S ia t . A n n. .48.4.6.45 (Supp 

1 9 7 4 ); L o u is ia n a — L a .  C i v .  C o m  A n n . a rts . 269.4.94 (W est I97.A); 

Massachusetts— M ass. G r v  Law s A n n  eh. 111. 9 1271. (Supp. 1975); M ichigan— 

Mien. f o u r .  L a w s A n n . 5 125.5,44 (Supp. 1975-76); Montana— M o ni. l i t * .  C o o t  

A n n. I I  42-201.42-202 (Supp 1974); Nebraska— N ib  IU v . Stat. 4 76-1427 (Cum . 

Supp. 1974) (limited lo utilities<sr essential services). New Jersey—M arini v. Ireland.

56 N .J. I JO. 146-47. 265 A .2d 526. 5.45 (1970) (remedy adopted on the theory of 

partial constructive eviction based on lailurc lo maintain vital ta c ilitirs); North 
Dakota— N .D . C l  NT. C o m  ft 4 7 -16 - 12 and • 1.4 ( I9 6 0 ); Ohio—(lin o  It l  v. ( 'out A n n .  
H  1923.061. 5321.07 (Page Supp. 1974); O klahom a—O u  a. S ia i .  A n n . lit 41. 49 

.41.32 (1 9 5 1); Oregon—O n .  Hi v. S i at, ft 91.805 (1974) (limited to repair ot utilities 

or essential services o nly); Soulh Dakota— S .D . C u m -im i Law s A n n . 4 4.4..42-9 

(1967); V irg in ia— V a . Co m  A n n . ft .42-64 (1973) (toilet laciluies o n lv ); W ash­
ington— W asii. It iv .C o o r . A n n . ft 59-18-1 III! (Supp. 1974).

" U R L T A  ft 4.10.4.

'“ U.K.. Atttz. R tv . StAt A n n .  ft .4.4-136.4 (1974) (linuiing the deduction lo 

one-hulf a month's rent or $150. whichever is greater); C a i . Civ. Com  ft 194 2 (West 

1954) (lim it ot one month's rent); M a s s . ( it  n. La w s A n n . eh. 111, ft 127 (Supp. 1975) 

(limit of two months' rent I. Ilin h t  M arini * . Ireland. 56 N .J. 150. 765 A .2d 526

( 1970). which does not liim i deductions under the common law repair ami deduct.

•’ C v l . t ' lv .t  m u ft 1942(a) I West Supp, 1975). which restricts use to once in 

■I 12 month period Sim ilarly. Massachusetts restricts use to two months in 12 month 
pctiod. M a s s .( it  v  l.v w s  A n n .ch. I I I . !  1271. (Supp. 1975)

‘ •'No such restrictions are spceilicd in Louisiana. New Jersey. North Dakota 

O klahom a, or Soulh Dakota.
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ded u c t  the  total am ount o f  a m a jo r  repair at once  n o r  finance it 
th rough  deductions in successive months.

Second, som e repair and deduct statutes and judicial decisions 
requ ire  that the tenant notify the landlord and grant h im  a reasonable  
t im e  to make the repairs before taking unilateral ac tion . T enants  
unaw are  of the  notice requirem ent may initiate repa irs  and later 
lea rn  of the unavailability o f  a deduction from ren t.  T here  would 
seem  to be no reason to  require  notice if the landlord know s o r  should 
know of the b reach .1’ o r  if the tenant has a reasonable belief, based 
o n  past experience o r  o th e r  grounds, that the landlord will not repair. 
M oreover,  there  does not seem to he any reason to requ ire  the tenant 
to  to lerate  serious defects impairing habitability for a n y  time period 
whatsoever. In these situations no interest is served by the  imposition 
o f  a requirem ent of formal notice by the tenant.

Third , and most im portantly , the  tenant is forced to  shoulder the 
risk that later judicial scrutiny will declare the re p a i r  and  deduct 
rem ed y  to have been improperly  invoked because the  defect is a d ­
judged  to  have been insufficiently substantial, or because  of lack of 
ad e q u a te  notice. The tenant would then  become liable for the entire 
m o n th 's  rent in addition to the  cost o f  repair. Such doub le  liability 
m ay  be especially disastrous for low income tenants, a s  failure to pay 
m ay bring eviction. The possibility of  eviction resulting from a good 
faith e rro r  of judgm ent by the tenant unnecessarily inhibits utiliza­
tion  of the repair and deduct remedy.

n. Fa ir Treatment P ru ir- tins

1. Retaliatory Action

T he problem  of re taliation is inherent in any governm enta l 
schem e of regulation relying in part on the initiative o f  the parties. 
A ctions  by the  tenant deem ed  by the  landlord to  b e  inimical to 
landlord  interests may evoke a retaliatory response. T h e  landlord 's  
m otive may be retributive or exem plary , designed to  in t im idate  and 
p reven t  o ther  tenants from taking similar actions. T h e  result for the 
ten an t  is the sam e .’'* Protection of the  tenant from re ta lia tory  action

" C f  M oskovnz. ni/iru nnlc 42. m 1462-6.4.

* * .SVr 2 N a tio n a l H o using an d  I ium im ii D m im 's t iN t  La w  P k d iim . H a n d ­

book on H ousing L a w . ch. 1 (197(1): Nolo. Nvhilininry l.vitlinn  <u u Drjvns«• in 
Unlawful Drluiner-Alirrnulire Ai>pt<uuln\.‘ , 22 IIa s iin g s  L .J . 1.465 (1 9 7 1 ); Note. 

Helahalnry Hvicnnn: THr Triiunl'i Hiphl in < liiillriiye ihr t.uinllnril's 4 Jo /o r. 21 

SvnACUst L . Rev. 9H6 (197(1); Note. l.in iJlonlm ill ifiiuiii-llnrJrii n f l ’rnoj lieqnirtil 
in Eilahltih Urfriueiifllrliilialnry H m iin il. 19 7 1 Wts I.. Rev. 9.49.

-jv e

14 H arvard  Civil Righls-Civil Liberties Law Review [Vol. 11

by the  landlord is necessary to  secure the free exercise of  all o the r  
tenant rights, as well as to protect the organizing process through 
which these rights may be pro tec ted  o r  expanded.

Retaliatory action may take the  form of eviction, rent increases, 
utility shut-olfs, o r  o ther  forms of harassm ent. The ’J  RLTA protects 
tenants from retaliation in the form of increased rents, decreased 
services, or suits for possession.55 This protection is extended only 
where the retaliatory action is in response to certain enum era ted  
tenant activities, such as tenant organizing, tenant union m em ber­
ship,5* or  reporting code violations to  governm ent authorit ies”  or  to 
the landlord,51 but does not address itself to  nonrenewal of a lease."* 
T he  Act provides a one  year presumption of retaliation after exercise 
by the tenant of any of these protected  activities.*0 But U R L T A  
denies protection from a retaliatory action for possession where the 
tenant o r  tenant 's  family, due to lack of reasonable care, is responsi­
ble for a violation of the building or housing code, ' '1 o r  where rent is in 
default.*5 In addition, the tenant may be forced to vacate the premises 
if the  repairs necessary to bring the  unit into compliance with the 
relevant habitability s tandard  can only be d o n e  on an em pty apa r t­
ment.** At least 26 jurisdictions have recognized the general problem 
of retaliation and protect som e types of tenant activities from some 
forms of retaliatory actions.*4 All o f  these jurisdictions protect ten-

* ' U R L T A  8 5.101 (a).
"M.S.5 .1III (h )(3 ).

*’ /«/. 1 5.101 (a ) ( I ).

“M. 8 5.101(a)(2).
“  ’Die presumption of renew ability at the enci of the lease leim  is llie  principal 

factor distinguishing security ol tenure measures Iro n  prohibitions against retaliatory 

eviction. Srr p. 40 infru. Additionally, with the security id tenure the evicting 

landlord must always establish just cause, lo  utilize retaliatory e* iclion protections, on 

the other lun d . it is the tenant who must show retaliatory m otive, either directly or 

with the uidof presumptions.

“ URLTA 8 5.101(b).
“  lit. I  5 .I I) I  (c)(1 ).
" M .8 5 .1 0 1 (c )(2 ) .

- 'h i. 15. t i l l  (c)(3).
" T h e  jurisdictions und their relevant statutory or common law authorities arc: 

A laska—A la s k a  S ta t . tl .44,0.4.310 (Cum . Supp. 1914). A rizona— A m / . K is .  S ia i .  

A n n .8 3 3 -I.4 H I ( l9 7 4 );C a lilo r n ia — I  ai C iv .C o m .8 1942.5(W estSupp. 19 75 ).ami 

Schwcigcr v. Su|tcrior C o u rl. 3 C al. 3d 507. 476 P . ’ d 97. Vtt C a l. R p lr 729 (1970); 

Connecticut—C o n n . C its  S im  A n n . 8 |9.,475u (Supp. Pamphlet I9 7 M : D ela­

ware— D u .. C o m  A n n . h i. 25. 8 5516 (I9 7 4 » ; District ol Colum bia— D C .  C o ol 

IIn cyci.. A n n . 8 45-1624 (Supp, 19 7 5 -7 6 ).and Edwards v. Habib. 397 I ’ ,2d 6X7 (D .C . 

C ir. 196H), irrl, denial. 39,4 U S. 1016 ( I9 n 9 ) ; H aw aii— H aw aii K iv .  S ia i  4 521-74 
(Supp. 1974); Illin o is— I I I .  A n n . S ia i .  ch. 80. 8 71 (Sm ith-Hurd |0 6 0 |. ( lore *. 

Frcdm un. 59 III. 2d 20. ,4|9 N .L .2 il 18 (1974 I; Kentucky— K s . ID s . S ia i .  A n n . 5 

38 4.705 (Supp. I9 7 4 | :  Maine —M l. ID s  S ts t  A n n . lit . 14 4 tiOlll l l" 7 4 1  

Murvland—M n. ID .a i Paor. Coot. A n n . 4 8-208.1 (Supp. Id 7 4 |; Massachusetts •
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ants who report code violations to  sta te  or  local governm ents .6* 
Reporting code violations or substantial defects to the l:indlord66and 
joining or prom oting a tenants ' un io n 6’ are protected  activities in a 
majoritv of the 26 jurisdictions. A  majority also prohibit retaliatory 
rent increases and decreases in services6" where the  tenant activity 
would have been a valid defense to eviction. New Jersey goes even 
further and prevents a landlord from denying a lease renewal for a 
retaliatory purpose .6"

T he Court o f  Appeals  of W ashington held in 1969 that a re* 
taliatory eviction defense was unavailable following landlord discov­
ery that the tenant was informing o the r  tenants of their legal rights 
concerning their t e n a n c ie s .W a s h in g to n  subsequently  adop ted  the

Mass. t i l  v  I.a w s A s s .  ch. IN6. 5 IS  (Sii|>|>. I *>75); M ichigan— Mu /. C'iimc. Law s  

A s s . .  4 lilMI.s7.Jli (Supp. IV 7 S .■>(»!. Minnesota M is s . S im . \ s  . 5 Mih.O.L .2,5 

(Supp l*775-7(»|: Nebraska N m . K is .  S im  4 76.i45*7 i t ’nnt. ‘ iipp. I*7 '4 |; New 

Hampshire - N .H . K iv  S iv i  A s s .  < 5411 |5  (Supp. 1*775): \ e » , Jersey ~-N J. S im  

A s s .  5 2 A :4 2 - I* b Ill  |Sup|>. I*7?4.76|. and L .V I . Newman. In^. v I Ldlock. I Ih  N .I. 

Super 2 Jt l. 2s I A . 2d '4-1 ( I **711; New V or I -  N V I  s i  o w n  . I . vvvs <4 S.s'JII. Xhtl‘7 

(M cKinney. 1*774 ); M liiu -O iih i K iv  C tiia  A s s  V 5521.02 (I'age Supp. I')7 4 |.  

Oregon—O i l .  K iv .  S i- .: 4 *i|-Kt*5 (1*774). Oregon Law s ol 1*775. ell. 55*#. 4 .12. 

Pennsylvania - I ’ v S r . i  V ss  in >». 5 ITimi i (Supp. I*#75*7/» 1. Klnnlc Island. It .I .  

C o s  l.v w s \ w .  4 V4 Til-Iff ( I*#7nj; lennessee — f i s \ .  C o m  A s s  4 \ t . 541)4 

(Supp. I *#74): V irg in ia*• V v ( m u V s s  . 4 55.24.x.5*7 (Supp. 1*77.4); Washingion-- 

W asii. K iv  ( m il .  48 "*•• IS  240. s ' l . l s  2511 iSupp. 1*775): W isco nsin--D icU iul v. 

Nor 1011.4 5  Wi». 2 il5V 7. 17.1 N W 2il2'»" |l*#7«i|
”  Mum sl.iluteseoiulilion reluliulum as .111 ev u lio u  delense upon llie teiimil being 

tu r r e n lii ir e n l ..V ir .i 'x ..\ N i/  K iv  S im  4 " •  IVM  ( l ' i '4  | ;O k i K i v. Ni.vi 4 *M.Sh5 

( I *174 1. V i-ulw * l-ilw arils v Habib, . f i 6 t 2 d ifX 7 .7 ti| ( I ) . ( ' . (  jr. I*#r«S1. 1 >n. ilc.-iml, 
5*751' S. I l l l l i  ( I •##»•#): '• I here cull he no tlouhl Ih.il llie  slum dweller, even though lus 

home he 111:11 red In  housing code violations, will pause long helnre he eiimpluins ol 
llie m il he lentsev K iii  111 us acoiisct|uciiLC

”  .Vee.e.g . I I  v« m i  K i v S i v i .. 4 ' 2 1 '4 |a  111 112 1 (Supp. I ‘ »*4 1.1 v i . < is . ( m i l . 

f  1*742 5 (W estSupp 1*7- 5 ,.

‘ '.Vi-i e .g ..Iln sev v. ( l u l l \ a n ( o rllaudl. 2*7*71 .Sup|t 5 l l l .5 u 4 t S .IL N  \ l*7(i*7). 

" T h e n  can he no douhi nl the right ot a tenant lo d isu iss tin eondiiimt of lus liuilding 

with his en-teiiunls to envourage them in use legal means in  icnicdv improper condi­

tions. 10 hold meetings, and in  m inim  piihlie ntliciuls ol the i-nnditions. lo short, a 

tenant 1:0101 g.ini/v then'her le ii.n iisn l his hu iIJm g lo im p in ve living eoiidniuos." Vn 
u liii M cOuccn v. U ruckcr. 517 I Supp I 122. I LV2.tr/7 i/, 45K l ; .2d 7X1 (1st I ' l l .  
1*7711

'• I Ins is iisii.dlv dune by use ol spctitn stalntmv l.meuage. S ir . i- g . I )mi K i v . 
S i.v i. 4 " I  m i' i  l ) ( '  >74 r  " I  seepi as provided 111 this section, a landlnid mav 1101 
lelahals h\ mere.isnig len l 01 deer easing set vices nr hv hroiging or ihu-alenmg In lu in g  
an avlinn lot po>sission " llm ader language prohilnlmg sulislanlial allerution ol 

tin  lease mav he u iilued  lowuivl the same end. .Sir. i-.g.. N .J. S i a t . A s s .  4 2A .42- 
lii.1 0 (d ) 1 1*175).

"  N J. S i a i . A nn 4 2 A :4 2 - llU llt d l | I ‘ *7S|.

'"M olodav Donohue. I Wash. Vpp. I 74 4 5*i I* 2d ii5 4 tl* iri'7 1

U R L T A , including the retaliatory eviction section. However, the 
uniform act provision does not extend protection to tenant organiz­
ing.71 T ue  Suprem e Court of Hawaii recently re jected a retaliatory 
eviction defense based on the first am en d m en t .72 Finding no state 
action in a landlord 's  utilization of  sum m ary judicial processes to 
repossess against a holdover tenan t,  the court declined to  find an 
abridgment of  tenant rights of speech and association. A strong 
dissent a rgued for recognition of  protections for tenan t organizing 
and for the reporting  of code violations.71

T he  shortcomings of  present protections against retaliation are 
twofold. First, the coverage of protection  is inadequate , both in terms 
of the tenant activities p rotected  and the forms of landlord retaliation 
proscribed.74 T h e  greatest single defect is the omission of protection 
for tenant organizing, an omission repeated  in U R L T A . Several of 
the attem pts a t p rotection  are incomplete in that they proscribe only 
some of the com m on forms of retaliation and harassment and p re ­
sumably leave incentive and vindictive landlords to their own d e ­
vices.

Second, the victimized tenant faces the difficult task of proving 
retaliatory intent o r  motive. A majority of the sta tulcs a ttem pt to 
resolve this problem by presuming retaliatory intent where specified 
k iid lo rd  action follows p ro tec ted  tenant activity within a certain time 
per iod .75 W hereas normally an eviction notice requires no s ta tem ent 
of cause, this shift of the burden forces the landlord to present a valid 
case for eviction. It should be noted , however, that once the period of 
presumption has run out, the tenant is left to prove retaliatory intent 
unaided. Considering the difficulties inherent in such proof, the 
statutory protections may only have the effect of postponing the 
retaliation. In tf is regard no period of presumption can be entirely 
effective. W.ithin the context of  one year residential leases, the one 
year presumptive period can hardly be criticized as too  short. Only 
under a just cause eviction s ta tu te ’6 can the presum ption be pe rm a­
nently reversed so as to provide long term security of tenure lor

"  Ser note SVsupra.
" A lu l iv .T r u id c l l .5 t X t  l’ .2d 12!7 (H aw aii 1*775). ten . tlenirJ. 414 U .S . I(MI) 

(1*475).
" lil .U  1222-26.

'* The Huwuii Minute is subicct It, so many statutory exceptions us to render i t . 
operation cumbersome and its coverage incomplete. H aw aii K e v . S ta t. 0 52 *.-74 
(Supp; 1*774).

"  The p.esum ption most often remains in force for a six month period. Si.', r.y  . 

O a t. K tv . S ta t. i  *7I.H65(2) (1*774): Am /.. K rv . S ta t . A n n . 5 5 5 - l5 H I( l l |  iSpcc. 
Pamphlet 1*774),

"See  pp. 40-44 infra.



tenants . A d d i t io n a l ly ,  p rotection sh ou ld  be g ran ted  w i thou t p roo f o f 
re ta l ia to ry  in tent where  the d is c ip l in in g  action has the e ffect o f 
c reat ing a reasonab le  fear o f  re ta l ia t ion  on the part o f  o th e r  tenan ts .”

2. D istress and D istraint

U nde r  the com mon law  o f  p rope r ty , the self-help measu res o f 
d is tre ss and  d is t ra in t  were ava i la b le  to land lo rd s . T h rough  the se izu re  
o f  the persona l p roper ty  o f a tenant (d is tress) o r  the lo ck ing  o f  the 
tenant o u t o f  the p rem ises and t h c r j b y  ga in ing con t ro l o ve r  the 
tenant's p roper ty  (d is tra in t )7' the lan d lo rd  e s tab l ish ed  a possessory 
l ien  on the tenant's p roperty , secu r ing  payment o f  o ve rd u e  ren ts .7'* In 
th e ir  pure common law form,"" d is tre ss  and  d is tra in t have  not been 
w ide ly  accep ted in Amer ican  ju r i s d ic t io n s  due  to the ir o b v io u s  u t i l i ty  
as tot,Is o f  tenant abuse  and  the p re fe r red  c red i to r  s ta tu s they con fer 
o n u la n d lo  * *'

Acco* ''y. some ju r is d ic t io n s  n e ve r  recogn ized these rem ­
ed ie s  as part o f  th e ir  com m on  law;"-* o the rs  have m od i f ie d  or 
abo l ished  them  by s tatu te .* ' In se ve ra l s ta tes , howeve r , la n d lo rd s  can 
s t i l l  se ize tenant p roper ty  unde r  land lo rd  lien s ta tu te s ."4 Wh i le  these 
l ien s ta tu te s somewha t a l le v ia te  the harsher aspects o f  the common 
law ,”  many o f them  neve rthe le ss func t ion  c x t r a ju d ic ia l ly  w ithou t 
a f fo rd ing  the tenant a p r io r hear ing o r cou r t superv is ion ."* Land lo rd

" < ’/• Robinsons. Diamond H o u sin g C o ip ..463 F.2dK55 (D .C . ( ir. 1072 j.

’* For u detailed discussion ol the common law remedies of distress and distraint, 
see Klim  v. Jor.es, J I 5  F . Supp HIV. 11K-21 (N .D  C al IV71I). .S're also  Rhvnhart, 

Distress. 15 M o. L . R tv . IH.s ( IV 5 3 ); Note. The Landlord and llie Tenant's Cliuiirl 
Mortgager in Pennsylvuntu. 15 U . P m . L . R tv . 125,1*751).

" S e t  Klim v. Jones.515 F.Supp. 111*7.1 IK-21 (N.D. Cut I ‘7705.
"  Distress and distraint are the product of feudal land tenure, 2 Ami me as t. aw or 

P hoeehty 0 *7.47 (A .J . Casner ed. 1*752). a n J  the long abandoned doeirine of an 

innkeeper's absolute liability. K lim  v. Jones. 5151- Supp. I (IV. 120 (N . D . Cal. IV70).

" S ee  2 A m e w ia n L a w  oi I W i x r ,  0*747 (A .J . Casner ed. IV .s2 ):2  P d w zI.lo n  
R la i  Piope *ty  * 25(l|2 | (P. Rohan ed. 1*774).

•’ "T h e  common law right to distrain for rent is \ iota live of the condition, and 

wants of the people of this territory . . .  and is not in force here." Smith v. W heeler. 4 
O k l. I5 K .4 4  P. 205 (IX V (,)..V irn /w iS tiin d isli\ . M oldaw an.57 A.2d7XH (N .ll  I *444).

"See, e.g., A i i z .  R ev. S tA i. 0 55-1572 (Spec. Pamphlet IV 7 4 ); C a i.. Pen. Cone 0 

4 IH  (West IV 7 0 ): It . i .  R ev. S ia i . .  ch Mil. 4 in  ( IV 7 5 ). M ass. G en . L a w s , eh 1X6. 0 
15B (Supp. IV 7 5 ). Srr generally Note. Heal Properly: Distress fur Rem in llie Uiuieil 

Staler, 2 C o r n e ll  L .Q . 557 (1*771).

'•S et, e g . .  A ia .  Crinr.. lit. 51 00 2*7-54 (1*75*7); .Miss. Code A n n . 0 H‘7-7-51 
( IV 7 2 ).

•* See Note. Reut Property: l)i\tre \\ for Rem in the Unileil Slates. 2 C o u s in  L .O .  
557(1*717).

“  For a discussion ot one state's siaiuio nly m odilied right to d istra in t..o r Note. 
PeiMiyleania Landlord and Truant A i l  u f  /V 5/. L'. P u t, L . R rv , 5*76 ( IV 5 I) .  The

l ien s ta tu te s have been succe ss fu l ly  cha l lenged  on cons t i tu t iona l 
g rounds.*7 Such p rov is ions not r e qu ir in g  notice and a hearing p r io r to 
the tak ing o f  tenan ts ’ p roperty have been he ld  to v io la te  due process 
guarantees.""

The U R L T A  abo lishes d is tra in t for rent and rende rs  la nd lo rd  
l iens or secu r i ty  in teres ts in the tenan t’s househo ld  goods unen fo rce ­
able.** I i  a l low s the g rea te r o f  th ree  months’ rent o r  treb le  damages 
p lus a t to rney ’s fees, i f  the la nd lo rd  u n law fu l ly  removes the tenant's 
possessions or exc lude s the tenant from the p rem ises . ’*0 In e ffec t , 
d is tress ar.d d is t ra in t p r inc ip les are rende red  impoten t . In d e e d , the 
U R L T A  re fo rm  wou ld  do  much to ame l io ra te  the " d e e p  persona l 
ha rdsh ip  [w h ic h ]  can re su l t  f rom  the se iz u re  o f . . .  ho u seho ld  
goods .’’ "'

3. Security Deposits

W h i le  se cu r i ty  deposits'”  m ay  se rve  le g it im a te  land lo rd  in ­
terests , they are a lso n-sdily abused .'*  T he y  can present a m a jo r  
obstac le to low- incsm c tenan ts ’ e f fo r ts  to obta in decen t , safe , and

statute discussed wus declared unconstitutional in 1*772 because it permitted the 

landlord to levy on tenant's property without prior notice and hearing. Gross v. Fo \. 

34 V F. Supp. I IM f O .D . Pa. IV 7 2). vunued und renin. .J - l  on oilier grounds. 4 V 6 F .2 J  

1153 (3d C ir. Iv 7 4 ). See also Note. G ross v. Fox; L jn d lo ru D is tra in t I'nnuistitu. 
lionulin Pennsylvania, 35 Li. P in . L . I t iv . I ' l l  ( 1*773).

"  It has been slated that "|m |odcrn notions ol due process ’cave no room lor 

landlords lo he judges in their own causes. Damage actions (or trespass by the tenant 

after the (at, do not provide a constitutional substitute lor prior notice and heating." 

Gross v. Fox, 34V F . Supp. 1164. 1167 ( li .D . Pa. I *172). sainted and teuton: d  on 
other grounds, 4*76 F.2d 1153 (3d C ir. IV 74).

“  The constitutional infirmities found in the statutory distress statutes are ci|u;'ll\ 

present and have been successfully attacked in statutes purporting lo g ise  the landlord 

a lien on the tenant's property. Whether the landlord must get a distress w arrant. Holt 

v. Drown, 336 F . Supp. 2 (W .D . K v. I *771), or the landlord r.iuy summarily set/e and 

hold properly under the authority of a " lie n "  law. Dielen s. I .c in e .  344 I'. Supp. S25 

(D . Neb. IV72). such actions are unconstitutional because they allow seizure without 

notice und a hearing. See Adam s s . Joseph P. Sanson Inicstm ent C o .. 376 i-'. Supp. r>l 

(D .N e v . IV 7 4 ): M ucO ueens. Lam bert. U K  I-..Supp 1334 (M l)  l-'la. 1*772);State, i 

rr/.P u yn ev. W alden. IV 0 S .li.2 d  7 7 0 (\V .V a . 1*772).

"  U R L T A  04.205.
" Id . 04 .107.
’ * H all v, Carson . 430 F.2d 4 3 0 .4 4 0 -4 1 ( 5 l l i( ' ir .  I ’P’ ili.ip io ie d in  M ucUueenv. 

l.u m lv rt.3 4 K F  Supp. 1334.1337 (M .D . F la . 1*772).
*•' A  security deposit is a device lo a.suto the lessor the lull benefit ol lus ungiitul 

agreement by reipiiring the tenant to pay an uniuuni to the landlord io be held as 
security against the tenant's failure ol pay mem or other breach ol eoveii.uit h i  the 

lease. 2 Powt 11 o s  R i. u  I’ kiiei h i ,  4 23 1(2) tP. Rohan ed 1**74 t.

" 'T h e  withholding ol security deposits alter icim ni.itioii ,.l  tlu- le.oe may be a 
fruitful landlord strategy due to llie  inconv cnicnce ol bringing all action in small claims

18 Harvard Civil Rights-Civi! Liberties Law Review |Vol. 11
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sanitary housing . '4 In order  equitably to protect the interests of both 
landlord and  tenant, restrictions on the am ount and use of  security 
deposits  are needed . Many sta tes have responded  by enacting 
security deposit legislation."

The New Jersey security deposit s ta tu te ' ' '  presents the most 
comprehensive regulatory scheme. First, it includes the basic re­
quirem ent that deductions from the deposit be fairly made and 
reasonable in am ount and that the surplus be re turned  to the tenant 
in a timely m anner  following term ination of the ten an cy ."  All state 
statutes provide at least this much. and. indeed, the com m on law has 
.. aditi^nally recognized an equivalent du ty .-"

court. 2 N a tio n a l H ii is in o  am i L io n h m k  D i l i  torvti m  Law  P h o ii.l i.  IIanuhooh  

on Ito u siK ii L a w .supra note >4. at 711. In tight housing markets, landlords demand 
jn d  receive increasingly lutger deposits. See Note, llie  Rental Set urns Deposit in 
California. 22 H a m i n i . s  L .J .  1373 ( I *>71 ) 1-xccsMVc deductions lor damages and in 

some eases no return ol deposit arc also common. I K . Flaum  & l i .C . Sal/m an. Urban 

Research Corp. Report: The Tenant's Rights Movement 22 (1*769). For a discussion 

o l security deposit problems, see Note, llie  Residential l.ease: Some Innosaliims Jor 
Improving ihr Landlord-Tenunt Relationship. 3 1 C  D avis I.. R tv . 31. 3N-4.1 ( I '771) 

Ihercin allcr cited as The Residential Lease |.

** The Residential Lease, supra note *73. at 38-43.

• 'T h e  jurisdictions and their respective cuactnienis are as lollow s: A laska— 
A ia x k a  M a t. 4 34 03 0711 (1*774); A rizona- A x t/ . K iv  S iaT . A n n . 4 33-1321 

(l*7 7 4 );C a lilo rn ia —C a i C i v  ( out 4 1*7511 14 (West Supp. 1*774):C o lo ra d o - (  o u t  

R tv  S ia i .  A n n . 4 3M -I2-IO I e l \si/ (1*773); ( onneeticut -C iin n . < i i n S i m  R i s  4 
47-23(a) (Supp. Pamphlet 1*774). D elaw are— I7i i t out A n n ., tit. 24 .4  5 5 1 1 tSiipp. 

1*774). District ol Colum bia— Housing Regs ot the District ol Colum bia. 4 103. art. 

2*7(1. D .C . Law  1-7, D C .  Register, at 2*fl-‘72. 4 2‘HIK (July 17. 1*775); H o r id i- F t A .  

S ta I . A n n . 4 K.1.49 (1*773); Haw aii— Haw All IH v S ia i" . 4 5 2 1 -44 (Supp 1*774); 

Illinois— I I I . R tv  S ia i .  ch. 74. 44 *71 *‘73 (1*773); Io w u --Iiiw a  C o in  A s s  4.4h2.Kr/ 

s e i i  (1*774); Kentucky— K v. R tv . S i a i .  4 3 s \ 5.MI 1 1 **74); Louisiana - L a  R i v .  S i a i  
A n n . 4*7:3251 (West 1*7*72 ); Maryland— M n A s s  I run art 5.T. 41-43 ( I *757).uc 

amended. Law s ot M d.. 1*773, ch. 2 4 I 4 : Massachusetts -M a s s. ( it  s .  L v w s  A n n . ch. 

186. 5 I SB (Supp. 1*775); Michigan— Mn it. Ciim t. L a w - .  A n n , 44 554 .oil I - .6 16 

(Supp. 1*77.4-76); Minnesota— M inn. S i a i .  4 .404.211 (Supp. I *77.4.761; Missouri— Mn. 
A n n . S t a t . 1 456.040 (Vernon 1*746); Montana — M o n i. R i s. C o o ts  A n n  4 42-301 - 

30*7 (Supp. 1*774), New Jersey— N .J. S i a i .  A n n  4 46:H-I'7 (Supp. 1*77.4.76); New 

Y o rk — N .Y . G t n . O b l i u .  L a w .  44 7-1(13. 7-10.4 (Supp. 1*775-76); O h io —Onto R t v  
CottF. A n n . 0  5 3 2 1 .1 6 (PageSupp. 1 9 7 4 );O klahom a— O k l a .S t a t .  A n n .  t o .4 1 .0 4 3  

( I *773);Oregon— O re. Law so l 1*773.eh. 55*7. 4 12; O h t. R t v . S t a i .  4 •71.760(1*774); 

Pennsylvania— P a .  S t a t .  A n n .  h i .  6K,  $0 250.51 la - .4 |2  (Supp. I*773-76|; le s a s— 

f r ; x .  R t v ,  C' i v .  S t a t .  A n n .  art. 5326e (Supp. 1*774-7.4): W ashington—W'abii. R i v .  
C o d f A n n .  0 59.18.27(1 (197.1).

-  N .J. S ia t . A nn . 4 6 ;H -I9  (Supp. 1975-76).

" Id . See ulso C ai.. C i v , C o o t 0 1950.4 (West Supp. 1*775), which provides only 
these minimal protections.

At common law tenants apparently had the right lo expect that deductions Irom  

the deposit would be made lairly and lit a reasonable amount with the surplus rcltindcd 
in a timely lash ion. A tenant could sue mi small claims court liK llc c tu u tc  these rights. 2 

Powi t.lo n  R i At I’ hofthiv 4 231(2)11' Rnliuned. 1*774 ).
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New Jersey has gone beyond this basic protection lo include 
limitations on the am ount of deposit,*" notice as to location of  the 
deposit ,100 a commingling b a n .101 payment o f  interest on the d e ­
posit, 101 written itemization of deductions,101 double rent recovery 
plus costs for landlord noncom p!iance,l04a time limitation on deposit 
refund after lease cxpiratior 105 and a prohibition against tenant 
waiver of the security deposit p ro tec tions.104

The U ? L T A  reforms fall short of the New Jersey statute by not 
requiring interest on the deposit, notice of  location, or a restriction on 
commingling. Like that s tatute, the Act requires i tem ization.107 p ro ­
vides for double rent recovery,104 and  bars tenant waiver.10* The 
U R L T A , however, restricts the am ount of deposit to one m onth’s 
r e n t ,,0and requires the landlord to  return the deposit within 14 days, 
half the time required  under the New Jersey p r o v i s i o n . B u t  the 
absence o f  a commingling provision threa tens to render  the stricter 
U R L T A  provisions ineffective by exposing the tenant’s security de­
posit to the landlord’s creditors. U nder  U R L T A . the landlord still 
has free use of  the tenan t’s money and is not required to disclose his 
records. Thus, though U R L T A  includes security deposit regulations, 
it does not foreclose all possibility of abuse.

4. Utility Shut-Offs

U nin te rrup ted  utility services arc basic necessities essential to a 
tenant's  use and enjoym ent of p ro p e r ty ." 1 Term ination  of such ser­
vices creates a direct and imm ediate  threat to habitability, whether it

"  N .J. S ta t . A n n . 0 4 6 :8 -2 1.2 (Supp. 1975-76).

**•/</. I  4 6 :8 -19.

Id.
'•'Id.
'•'Id. 046:8.21.1.
'"Id.
‘"Id.
'"Id. 046:11-24.

U R L T A  0 2 .101(b ).
'"Id. 0 2 .101(e).
'"Id. 0 1 .3 03 (h )(2 ).
"•Id. 12.101(b).
"'Id. 0 2.101(b ).

"> For i  brief discussion uf the effects of shut-offs on tenant*, see Note. The Slim 
O ff o f  Utility Services for Nonpayment: A I'll glil o f  die Poor. 46 W ash. L . R lv .  745

( 19 7 1). Procedural ramifications ol u liiity shut-offs *re discussed in detail in Note, 
Fourteenth Amendment Due Process in Termination uj Utility Serenes Jor Non- 
Payment, H 6 H a rv . L .  Rf.v. 1477 (197.1).
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is the result ol utility company practices or landlord a c t io n s . '"  Both 
fourteenth  am endm ent and statutory protections may be available to 
the aggrieved tenant.

While the Supreme Court has held that terminations by privately 
held utilities operating  under state-issued certificates o f  public con­
venience do  not constitute “ state action" under the fourteenth  
a m e n d m e n t ." 4 tenants serviced by municipal pow er systems still 
have access to  due process and equal protection re m e d ie s ." '  A dd i­
tionally, several slates have enacted protections against unjust te rm i­
nations in the form of criminal sanctions."'" civil rem edies with stated 
d a m a g e s ." ’ orin junctive  relief against offending landlords.""

In addition, warranty ol habitability actions are available against 
landlords where the lease agreement services package expressly or 
implicniy includes utilities."'*The U R L T A  explicitly prohibits a rb i­
trary landlord shut-ofls of essential services."" T enan ts  may either 
procure  reasonable  alternative services during the period of depriva­
tion and deduct the cost of such services from future rental payments, 
recover dam ages based on diminution of the fair rental value of the 
premises during the  period of the noncompliancc. o r  procure substi­
tute  housing at the  landlord’s expense.'*’1 In view of the impracticably 
of  securing c i ther  alternative utility services or alternative housing, 
the  dam age action provides the only realistic protection. Given the

'■’ ■Kuitlicrntorc. cnu.Ii oniust Iv rn iiiijiiim  imposes certain hardship costs com ­
mon In all terminations Lack tinlnv service' nccilcil Inr heal, light, o inking, caw  

access in iln.* Hillside world, and oilier uses will in mam circumstances unrk severe 

hardship on a household, and may in m ain instances lead lo'sccondarv costs,’ Isic! 
such us illness and'resentment and demoralization.' which will have in  he absorbed hv 

society." H611 cm I.. R iv ,  at I4H2 (Inotim ics omitted I
"* Jacksonv. Metropolitan Ld iso n t o . 4 1*4I S 14 < ( |*)741.

"*.V ir. e.g.. Davis v . W eir, 42K f  Supp 1 1 *. 121 (N .D . ( ia . I*> 7 |)(e it\ water 

department's lerm ination of services and relusal lo rm iirucl tor services directly with 
lenani after landlord dcluull was enioined on equal proteeiion grounds I.

"* .V ir. e.g.. C o s n . ( i i  s .  S i  v i. A nn . « IV-hS ( |<47S|; N .Y . R i a i  Paor. I , aw #215  
(Supp. 1*174).

""•Viv. e.g.. C o  . C iv . Co m  1 78*1.1 (W esi Supp 1*475) (SHIM pel day ). Ma m . 
O i k . I .a w s , eh. 14 ( Supp. I *475) (three ntiinihs' rent or aeiuul damages): < )« .  

L aw s or 1*17.1. eh. 55*4. # J ?  (two months' rent or double damages): l i e .  R i v. C iv. 

S t a t . A n n . a rl. 521<>c. 4 4 (Supp. 1*474-75) (actual damages plus one month's rent).

" ‘ .CVr*. i '.v . . Redding s. VV'uinwrighl. I ( ( I I  C m . I. R ip . * 3.4211.IK  ( |')7 2 )  

(indigeni tenant granted lemporars restraining order preienlm g landlord Irnm ter- 
nnnalingessential services); Rnherlson v. r.islo r |l'« iJ « .| ')7 l 1'ransler Itiiulei I C C I I  
C m . I. R ip . * 11,7Kc» 1 1*17(1) (siale supreme courl granted injunction restraining 

landlord Irom haiassmenl and attempts at illegal esieii.>n In terniinalion ol water, 
sew er. and eleeincal sen ices|.

" •  Viv pp 7 -11 inlm.
I ' R I .  I A  S 4 .IU 4.

determination that most utility shut-offs will not be subject to due 
process requ irem ents ,121 the U R L T A  deterrent to capricious shut- 
offs is a substantial protection from unjust terminations.

II. B E Y O N D  T H E  U R L T A — D E C E N T  H O U S IN G

T he U R L T A  reforms in the decent housing a rea  tend to  be 
limited in nature , clarifying obligations between landlords and their 
tenants and providing limited sums to be used in the rehabilitation of 
the rental unit. Still missing are reforms providing larger sums capa­
ble of actually effecting the total repair of the unit o r  the enrirc 
building.

Several mechanisms can be utilized to achieve total repair. Court 
appointm ent of  a receiver for the property may be utilized to effec­
tuate  repa irs . '11 Retroactive rent aba tem ent,  granting a rent redin'- 
tion for breach of the  warranty of habitability and allowing the tenant 
to recover past overpayments, transfers to tenants large sums of 
money, possibly enough lo  effectuate a transfer of title by sale or 
settlement. This transfer increases the tenants ' financial capacity, 
allowing them to rehabilitate the present structure or to reenter  the 
market to secure decent housing. Also, landlord security deposit acts 
requiring the landlord to m ake deposits with the city may be used to 
create funds for repair of emergency conditions in the landlord's 
buildings. The tcnant-m ortgagce negotiating strategy a ttem pts to 
involve the mortgagee in the building’s problem s and to secure a 
temporary stay of mortgage payments. If successful, this negotiating 
strategy substantially increases the portion of rent flow that can be 
directed to repair of the building. Specific perform ance of the war­
ranty of habitability is an equitable remedy compelling the landlord 
to commit g rea ter  funds to the rehabilitation of  a building. By directly 
mandating repair ra ther than imposing an economic sanction for 
nonrepair, it may achieve decent housing where the legal remedy of 
rent reduction would be ineffective. Each of these proposed decent 
housing reforms builds on the foundation provided by housing codes 
and the warranty of habitability. These and o th e r  more effective 
remedies are essential to the repair and m aintenance of residential 
housing generally.

22 Harvird Civil Rights-Civil Liberties Law Review [Vol. 11

Jackson v. M e tro p o lis  Kdivon C «>., 4 I *.' U .S . 141 (1*174).

See Kriirrully l.ryul I l f  itilies, \n pro  m ile 22; Cril>el/ A  G rad .iti/irii note 21; 
Gritvetz. New York Cilv'i Hectivcnliip t.iite. 21 J. H ousing 2*47 (I*tft4); Note. U irrn -  
rrship o fl'rohh m  tliiililiny\ in S rw  York Cilv mnl In I'oiroliul for D a r m  Hominy o f  
ilir f‘nor, *J C m luh. J . L . A  So t. Pnoa. 10*4 ( I *471).
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A. Receivership

At least 13 jurisdictions have enacted  statutes authorizing court 
appointm ent o f  a receiver to collect tenant rents Irom severely di­
lapidated buildings in o rder  to  effect repa irs .1**4 After completion of 
repairs and pay ntenl ol expenses, control o f  the building is restored to 
the landlord. All receivership sta tu tes allow local code enforcem ent 
agencies to  bring an action tor a receiver and  some sta tutes permit 
tenants lo do  so us well.1*';'

Two problem s limit the effectiveness of this remedy. In manv 
cases the rent flow is inadequate  to meet repair costs. In addition.

'•* C o u n cilicu l . { n s v t i t N  S i m  A nn j  (1161). Delaware - D l l .

( ’him A n n  h i. 25. 4 <•»«»! .»>. •/ (1 1 * 1 1. Illinois - I I I  K iv .  M u .  i l l .  24 4 t l -41-2 

11174). Indiana In ii  (h im  4 IK  . M f h „ |  11 *#711; Massachusetts— M ass ( i i s  

Law  s.A n n . i l l .  I I I . )  I2 7 l lr f* r i/  (Supp. I'475|; Vticliiisun- M h i i . ( -hvii>. I .v w s A n n .  

9 125.545 (Supp. I ,l75-T»t». Mmiiii-mm.i— M ikn . S im . A n s . 9 5l>6.2l (Supp. J *475- 

76). Missouri— Mu. K i v S im  444 |.*7 U (S u p p  l l o ? i .  New Jersey - N .I .  S i M. A s s
9 2 A :4 2 -K 5 . l»ci/ (Supp I l7 5 .? h ) .  9 40-46.2 12(h) |Supp. 116*1; New Y o t k « V Y .  

M l 11 . Dim i i l.o% i  I l l ' l l * )  (M cKinney Supp. H 7 4 - 7 * |; N .Y . K i M I'w ir. A« iihnn 

Law  4 761 «■/ vri/ (M i'K itu iei Supp I •>75.7<). O h iii—O hio  K iv .  ('him \n n  9 

5.121 117 (Page Supp l«»7|i Rhode Island • K  I G in  I vws A n n  44 45-24.2-1 1 

( I *4711. 45 -2 4.4 -t'i i Supp I **T4 i. W isconsin--M is. S im . A n n . 4 2 M .2 2  (Supp.
I '175-7**).

Keceiversliip statutes li.ive l*een upliehl .is .i valid exercise nl (In  pnlue power. In 
re Depurim eni ol lluildinps ol C iiy  ol New Y o rk . 14 N Y .2 d  211. 211. 200 N I . .2d 

442. 446 ( ll ( » 4 | .  iinlctl in 61 M in i. I.. K iv  I 104 | | l n 5 | ;  C o iiliiiiiililv  Keuew.il 

Foundations. Inc. v. Chicago Iu le  A  Duel C o .. 44 III. 2d 2K4. 25* V I-  2d 1 IIS .1 I2  
(11711).

The impact lli.il rew iverslu p .u id o ih ci v igoroiisvodc eulorevnieiit measures ui.iy 

u llim jie ly  have upon llie housing m .itkel is ,i u iu ili dch.ilcd m alle i. I oi a l.nnous 

lheo relii.il d eh jle . see A ik e iu ia ll. Heyulmmy Slum /lu m m y \lm k, i\ mi llehiill o l  llie 
I'm if O j H ominy  (  Wi-.v. H ominy Snlnuliex mn! Im oine Reilniiihiilimi I’oh i i ,  H'l 

Y .v ii  L .J .  i n i i  1111 ! I. Koincsur. Hemrn lo Sho.mlle  .4 I ninpie o l llie tikermuii 
/Iuii/vhi i»/ Ilom m y ( mle lotionem eill mnl the I'oor, n2 Y x i i  1 .1. I 17* ( I1 7 1 |:  

Av'kerman. More on Slum llom in y  mnl Keilmriliuinui I'nlu v: .-I Kepi\ in I’ro/ewor 
Knmexio . K2 Y a i  I I. J. I 114 ( I •>",11

l or a much-needed empineal siudv ol ihc same iiuestions. ver VV. Ilirsch . J 

H irsih  A  Margolis. Heyreninii Anul\ \i\ o lih e  I. lieei\ o l llnhiliiluliiv I.on \ L'pioi Kcnr 
An l.m pinuil lltnereulion oil llie Ai kerillum Komemr D e h u le .b M M n .  I.. Itrv III1K  

(1175). I Ins siudy lound llie presence ol receivership law* to he significantly as- 

snouted with higher rents, (ieneral rent levels were m il. however, signilic.imlv related

10 llie jvailahiluv ol the iv'iuedies ol repair and vlevluei and rent wrihhnlihiig I he lack 

ol a vi|tiulicaiil correlation hciw ccu rein levels and llie  availahiluv ol the taller two 

remedies nuy be due tom m -useol ihe remedies. The ju ih o rs were unable dclim iively

lo answer ihe m ini im puitaiil and more d ill n u ll i|iieslion ol w hctlici llie  rent increases 

possibly associated with hahiiahihty lawsarv oilxel In ciiminensuraie heneliisaccruing  
lotcnanis

'•* l..y.. M ass ( i i \  I .v w s A n n  ch I I I . )  12711 c/h -i/ , (Supp. 1175); Minn  

S i vi, A n n . 9 566 *1 |Supp 1175.76), N .J. S i v i. A n n  9 2A;42-K.* «•/ »*•«/ tSupp 
11 75 -7 6);\Vix S ia i  Vn*. 42611.22(Supp I*i7<.76),

imm w I H H m
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tenants often cannot participate significantly in the receivership p ro ­
cess.

The problem of inadequate rent flow is twofold. First, the ac­
cumulation of enough money from rent to make necessary repairs 
may require a considerable period of time. New York City s o rd i­
nance attem pts to overcome this through the use of a revolving fund 
for receivership repa irs . '14 The cost of rehabilitation is advanced 
from the revolving fund and then gradually repaid by future rental 
income. U nfortunately , this does not overcome the second problem , 
that of inadequate  rent flow. Financing still depends on the long run 
sufficiency of the building’s future rents. Many buildings in receiver­
ship are in such bad condition that they simply cannot generate  
enough rent on the open m arket in any reasonable period  o f  time to 
make needed  repa irs .m

The absence of tenant participation in the  receivership process 
poses difficulties because the maintenance o f  a continuous rent flow 
and the efficient repair  of the building depend upon tenant coopera ­
tion. The New Jersey receivership law makes efforts to involve ten ­
ants by permitting a single tenant to bring an action for a receivership 
and by providing that a tenant o r  tenant organization may be ap ­
pointed as the receiver. '•’*

B. Retroactive Rent Abatement

Retroactive rent abatem ent is an affirmative action for contract 
dam ages '1’ based on breach of the continuing warranty of habitabil­
ity and enabling the tenant to recover rents paid which could have 
been justifiably withheld but which were not. Several jurisdictions 
have developed the principle »hat a breach of the implied warranty  of 
habitability "gives rise to the usual remedies for breach of con­
tract" " °b y  declaring the availability of retroactive rent a b a te m e n t . '"

"‘ See l.eyul Remediri .  xupru note 22. at 44; Com m ent, llie  AVh York ( in  
Homing Rereivcrxliip mnl Community .Munuyemrnl Rroyrmim. 4 l-u iin i an  Ukuan I..J  

637(1175 ((hereinafter t ile  J  us Hen- York ( in- llo iiu tiy  ReeencrMup |.

In nl least one case ihe revolving loan lund hecumc seriously depleted. Sew  
York City H om iny Reerivenltip. iiipru note 126. ai 47.

"■ N .J. S ta t . A nn . 9 2A:42-2H (Supp. 1175-76).

,r ,Ser note 2l)\npru.
" “ Juvinx v. First N al l Rcnliy Co rp.. 42S F.2d 1(171. 19171 (D.C. C ir .) . teri. 

*/emY(/.4IHI U.S. 125(11711).

'".V rv. e.g.. I.emle v. H rccilcn. 51 Hawaii 4 2 6 .4 6 2  I ' .2d 47H (1 1 6 1 ); Mease s. 

F o x .200 N.W  2d 711 (Iowa 1172); M cKenna v. Megin. *25 N .L .2d *87 (Mass. App. 

1175); Kline v. Hums. 111 N.H. S7. 276 A .2d 248 ( I ' D ) H er/ilo  v. (iam liuto. 61 

N .J. 4611,408 A .2d 17 ( l1 7 4 );G lv e o v . Schultz. 62 O lu o O p . 2d 4 5 1 .2 8 1 N .I’ .2d i l l  

(Svlviiniu Mun. C l. Ohio 11721; F n e s  v. Pcrxsion. 14 Win. 2d 5111. I M S  W.2d 401 
(1161).



a rem edy analogous to  contract damage:.. T he  affirmative action for 
retroactive rent aba tem ent is merely an extension o f  rent withhold­
in g 111 and the jurisdiction’s m easure o f  periodic dam ages should be 
equally a p p l ic a b le ." ’ Damages accrue from the time of the initial 
breach of the warranty coupled with notice to  or know ledge of the 
landlord of the defective c o n d i t io n "4 and continue during occupuncy 
of the defective p re m ise s ." ’ Consistent with contract doctrine, the 
m ore  well-reasoned opinions have allowed the tenant to recoup the 
"benefi t  of his bargain" plus incidental and consequentia l damages 
ir.curred in securing " c o v e r . " 1 “

The notice or knowledge limitation on dam ages appears  to be a 
refinem ent of  the warranty of habitability, conditioning the land­
lord’s duties thereunder  upon notice or knowledge of  the defects. 
With the warranty thus conditioned, limitation of the dam ages to that 
period after notice or  knowledge is in accordance with general con­
tract principles. Such a reading of the w arranty  is consistent with the 
incompatibility of frequent landlord inspections and  residential oc­
cupancy by the tenant. In any event, landlord knowledge of the 
defective conditions may be readily inferred  from proof of their 
existence at the inception of the te n a n c y ." 1

T he  warranty of habitability im poses upon  landlords the obliga­
tion to assure that the housing they provide substantially meets 
societal s tandards of  safety and sanitation. " " T h is  duty and  that of the 
tenant to pay rent are regarded as mutually dependen t.  T he  land­
lord 's  failure to comply with the warranty  of habitability constitutes a 
failure or  partial failure of  consideration  under  the rental contract, 
giving rise to an action for damages.

W here a tenant does not withhold rent as a m eans of collecting 
damages but ra ther  sues la ter on a theory  of retroactive rent aba te ­
ment. the question of waiver has been raised. " M While landlords have 
asserted that continued payment of rent is a waiver by the tenant of 
rent aba tem ent benefits ,14" it has been held that no such waiver effect 
can be inferred where a shortage of suitable a lternative housing and 
the reasonable tenant fear of retaliation coerce such p a y m e n ts .141 It is 
even clearer  tha t con tinued  paym ents  due to ignorance  of the

'“ Srr pp. 7-11 mpru.
'“ Srr  p. 10supra.
' “ Srr, r.g., McKenna v. Uegin. 425 N I ,2.1 587. 511-12 (Mum. App. 1175).
'“ Srr. r.g .. Iler/ilo ». Uunthimt, M  S  J. 4i.il. 4 6 1 .  4(IH A.2d 17. 22 (H7.1).
' * Srr, r.g.. Mease v. Fox. 2IHI N.W.2.1 711. 717 (lim a 1172).
' “ Srr, r.g ..iJ ; McKenna v. llcg in . .125 N.K.2d 587. 512 (Mais. App. 1175).
'“ Srr pp. 7-H luprn.

Dem in v. Gambino, 6.1 N.J. 460. 470. .1(18 A .2d 17. 22 (1173).
'"See, r.g., id.; Mease v. Fox. 200 N.W.2d 711 (Iowa 1172).
141 llerzito v. Gambino. 63 N.J. 460. 473. 3UH A 2d 17. 24 (1173).
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availability of  remedies cannot be deem ed  a knowing and voluntary 
waiver of the right to retroactive rent abatem ent.

Consistent with o ther  contract actions, suit on the lease need not 
be com m enced while the tenant is In possession, but max also be 
initiated after the lease has ex p ired . '4-' Similarly, this suit should be 
subject to the lenient contract s ta tu tes o f  l im itation.14'

Although the primary purpose of  retroactive rent abatem ent is 
remedial, its availability as a direct remedy may also have important 
strategic ramifications lor the informed tenant. First, it obviates the 
need for risking retaliation by the landlord. Second, it provides the 
option of obtaining a lower rent ra ther  than improved p rem ises . '44 
Third, allowance of an affirmative action enables the tenant to select 
the litigating forum and thus avoid the consequences of  summary 
dispossession actions or  o ther results of the landlord 's  choice of 
forum.

Thus retroactive rent aba tem ent,  like receivership, is a prom is­
ing remedy. Yet the ultimate effectiveness of  both may depend less 
on their actually being invoked by tenants to remedy existing su b ­
standard  housing conditions than on their de terren t effects. The 
possibility of resort to these rem edies by tenants may prevent land­
lords from allowing their premises to deteriora te  and may provide 
additional incentives for the m aintenance of an acceptable level of 
decent housing.

C. Specific Performance o f  the Warranty o f  Habitability

The traditional equitable rem edy of specific perform ance should 
be regarded as a con trac t’4’ remedy poten tia lly '4* applicable to a

l4 ,The Urrziln tenant initiated an action for rclritacnvc rent abatement only alter 
vacating Ihe premises. 6.1 N .J. at 464. .108 A .2d  at 11.

m  Compare  C a i.. C iv. I*»o . C o in  9 337 (West Supp. 1175) (four tears: written 

contract). with C a i.. C iv . I’ ko Com- 4 340(3 ) (West Supp. 1175) (one year: various 

lo rn ).

144 O lher remedies, such as receivership and spccilic performance o f Ihe warranty 
of huhiiuhiliiy. may also c llcciu u ic  repair ol llie  premises. I Invxcvcr. ihe cost ol repair 

and (he conditions ol the housing market may he such as lo require increased rents or 

removal of the unit from Ihe housing stock. Ile lio aelive rent ahalem eoi provides ihe 
lenani with the option ol a reduced rent appropriate lo ihe quality ol ihe housing unit 

provided.
1,1 Srr  note 21 tupru.

l l  inusi he rcmemhereil throughout this discussion that ihe graining or w ith­

holding of specific performance is within the discretion of ihe eo un : a parly is not 
"c n tillcd ”  lo  such a remedy as a m ailer id right. .We 4 J. I’ nvim o v. l- 'o u i*

Ji'xisrmnn-'Ncr-. 9 14(14 i* ih e d . 1141 land cases ciled therein: 11 S. W i i  i is m s . I \w m

Conim acis 9 I4 IH A  (3d ed. 1168) and eases cited therein.



breach o f  the  warranty of  habitubility in a residential lease agree­
m e n t . ,'n

/ . The Inadequacy o f  Remedies at Law

T he availability of specific pe rfo rm ance  is ordinarily  c o n ­
ditioned upon a showing of the inadequacy of legal rem edies and on a 
determ ination  of  how much supervisory burden  the o rder  would 
place on the c o u r t .14" T he  inadequacy of  legal rem edies may be based 
upon proof that dam ages are unascerta inablc  and hence impractical, 
o r  upon  p roof that if ascertainable they will not fully com pensate  the 
injured p a r ty . '4’ It is a well known presum ption , however, that real 
property  interests arc unique and that mere legal rem edies are the re ­
fore inadequate  responses to breaches of contracts conveying such 
interests. Thus, specific perform ance is g ran ted  as a m a tte r  of course 
to enforce  real property  contracts.'*" This presum ption  is fully 
applicable to residential leases and should clearly be a sufficient basis 
fo ra  finding of inadequacy oflegal remedies.

The increasing emphasis on the analogy of residential leases to 
consum er contracts '* ' does not negate  the uniqueness of the real 
p roperty  interests made subject to the  contiact.  If anything, the same 
increased complexity o f  the landlord-tenant relat ' jn s h ip  which has 
m ade feudal p roperty  concepts obsolete  has made the rationale of  the 
p re su m p tio n  of un iqueness  the m ore  com pelling. T h e  m odern  
landlord-tenant contract provides tor such a multitude of services 
and facilities that it would he unrealistic to place the burdens of 
m aintenance and  repair upon tenants  to the degree required by 
feudal law. At the same lime, that increased complexity has made 
each residential lease more unique and thus m ore deserving of 
specific perform ance. The assertion that the landlord-tenant rela­
tionship is fundamentally contractual in nature is not inconsistent 
with the assertion that any one such lease contract has special charac­
teristics making it unique and non-lungibic with o thers  available on

•*’  Jax ins x . First Nai l Really Co rp .. 428 I 2d 11171. |M 82n.6l t l J .C .t  11. I v7H). 

Uoston Housing A u llliiilly  x. Ilc in illg w u ). 213 V I :  2d S 3 1. 844 (Mass. 1173) .W  
aim Knox H ill Tenant Council x Washington. 448 I'.2d 11145. 111.57 (D .C . C ir 1171):

I .e C la ir  x. W oodward. 3 0 Conn. Supp. 211.31 r> A .2d 711. 712 (Conn. C ir. C l.  1170); 

Steele x. I.a lin icr. 214 Kan. 3 2 1 ,33ft. 5 2 1 P.2d3(l4 ( 11 7 4 ): M orbelli Really C o rp .x . 

Koscnxhtnc. ft7 Misc. 2d 3 2 5 .3 2 7 .3 2 3  N .Y .S .2d 3l»3. 3ftft (N .Y . City f i x . C l . 1173); 

ft S. Wn i.is io s . i upra note I4 li. ai 9 812 and eases cited therein.

J. I’umi xox. uiptn  m ile I4 ft .a i9  14051*; I )  S W im sio N .su /iru  note I4 h .a l9
I4 2 2 A .

See generally 4 1. PoMtxos. supru note I4 n . al 99 I4IHMI.3; 11 S. W ii.u s io n , 
uipru note 14ft. ai 9 1418.

I' u 11 S W'ii i i m o n .  sii/irti mile 14ft. j i  9 1418A . and ejses cited iherem .
'" .S i r  mile 21 xu/iru.
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the market. T he  t im e-honored  phrase, " la n d  is different." '*-’ remains 
valid. 1

F urtherm ore , an examination of available legal rem edies reveals 
their inadequacy both as com pensation for the tenant o r  as effectuat­
ing the social policy of ensuring an adequate  stock of habitable 
housing. C ourt-sanctioned rent aba tem ent through rent withhold­
ing151 or repair  and d ed u c t154 a re  two a lternative legal remedies. The 
measure o f  damages in each appears sufficiently ascertainable to 
avoid the impracticability d i lem m a. '55 However, repair  and deduct is 
subject to the basic deficiency that the cost of m ajo r  repairs may . 
exceed the am ount awardable.'**' R ent withholding, on the other 
hand, is subject to the criticism that it does not ensure actual repair of 
the defective housing. Furtherm ore , in terms of tenant com pensa­
tion, it is obviously inadequate  to "m a k e  the tenant whole" in the 
many instances where the tenant has made rental paym ents despite 
the existence of defects justifying rent abatem ent.  While retroactive 
rent ab a te m e n t '”  m eets this tenant compensation objection, it ton is 
inadequate to effectuate the b roader  social policy of promoting 
habitable housing.

T o  the extent that a tenant must wait several months to accum u­
late sufficient funds for m ajor repair, rent withholding and repair and 
deduct fail to  further the decent housing policies. '*■ Additionally, the 
tenant utilizing repair and deduct or rent withholding must hear the 
risk of  an unfavorable  ad jud ication '5’ as well as the transaction

1,1 A * indicated in nole 150 supru. the presumpiion ol specific pcrlorm ancc ol 

contracts involving interests in land has much vitality even today. 11 S. W ii l i s i o n . 
supra nole 146. at 9 14IH A . Thus, this argument should he stressed lo the courl. The 

remainder of this subsection provides arguments thal reinforce, lather than replace, 

this ceniral theme.

“ ‘ See p. 1 0 supra.
“ ‘ See pp; 11-13 supra.
" '  Allhough there is a question whether ihe exact drop in value is dctcim inahlc. 

this appears lo be no different from ihe siluution presented in the traditional contract 

breach case, especially where the cost of repair can be ascertained. G reen v. Superior 
C o url. I 0 C * I .  3d 6 1 6 .6 3 1 . 111 Cal. R p ir. 704. 711. 517 P.2d 1168. 1183 (1174)

" * 5 r r . e.g.. C m .. C iv .  C o o t 9 11 42 .ui ainauleil (W csi Supp. 1175). which limits 
repair and deduct remedies to one month's renl and limits Ms use lo once in any 

12-month period. Justice Tobriner of the California Supreme Courl pointed oul llie 
many shortcomings of ihe California statute in Green x. Superior Court. 10 C a l.Jd  

6 1 6 .6 2 1 -3 1 . I l l  C a l. R p ir. 704. 712-14. 5 )7  P.2d 1168. 1176-78 (1174).

See pp. 24-26 supra.
" 'T h e  inadequacy could be cured >f the sluie had a system ol lundlord security 

deposits lo expedite the cos! o l more m ajor repairs. See pp. 31-35 infra.
" 'A llh o u g h  inuny courts have moxed toward the contract law view lhal lease 

lerm t are im crdcpcndcni. thus not permuting ex ictu.n in eases where Ihe tenant's rent 
was properly withheld due to the landlord’ s breach ol ihe warranty ol habitability..uv  
p. 7 and note 211 supra, the In d iiio n u l rules permitting eviction and even summary



costs o f  repair which arc properly the responsibility of the landlord. 
Most fundamentally, however, reliance upon the tenan t 's  utilization 
of a rent withholding or  retroactive rent abatem ent award to  make 
repairs in accordance with the society's interest in decent housing 
negates the com pensatory  character ol such awards. The alternative 
legal remedies are  inescapably inadequate  in that they cannot simul­
taneously serve both the tenant com pensation and the decent hous­
ing policies. T o  function as com pensation for what the tenant has 
already suffered, the award must be cash the tenant can keep, not 
money he or  she is o rdered  to sink into the building: but then the 
building does not get repaired. Conversely, conditioning the award 
on repair accomplishes that goal but in no sense com pensates  the 
tenant for the landlord's  breach of warranty. Only specific perfor­
mance can accomplish both on a m ajor scale .1*0

2. Supervision

T he extent to  which any given decree o f  specific performance 
would place a burden  of supervision on the court beyond its normal 
adjudicative function is a principal consideration in determining 
w hether to  grant the decree. ’*' Hquitablc relief has been denied in 
several construction contract cases because o f  the supervisory role 
such relief would thrust upon the cou r t .1*' However.

t i e  better view, and the one which increasingly is being 
followed in this country (respecting both construction and 
other contracts requiring extensive supervision! is that such 
contracts should be specifically enforced unless the difficul­
ties of supervision outweigh the importance to the plain­
tiff.'*'

eviction in cjm:h where the tenant tails in pav ihe rent would presumably apply where 
Ihe lenani has wruitflullv withheld Ihe renl Air. e j  . Om . R iv . M a i. 55 I I IV I I I5  In 

Itl.V lM l (IV 7 4 ) (upheld in Lindsey N nim ei. 405 I '  S. 5tv (1*172)).

Repair and deduel directly und lairlv expeditiously accomplishes ihe same end 
with rev|>cci in minnr repairs. .Vir p. 12 wi/iru.

'“ .S ir 4 J. I'iim o iiiv .m p r ii  nole 14f». at ft 14ll5h; I I  S. W it i is lo s .  uipru mile 
I4 h . at «» 1418 n .15. I4 IS A . and I4 2 2 A .

" 'A i r .  I’ antajies v (irnum un. I'M F  31? ('Jih f i r .  I ' l l  I ). \n rth c rn  D ela­

ware Indus. Dev. Co rp. v. l-.W  llhss C o .. 245 A .2d 451 (D el f l i .  I'MrS) (specilic 

performance denied in suit in  inrce lunop nl Aim addmnnal workmen in cnmpleie 
modernizing vi( p la in iilfs  p lan il; Carlson v Lcn  I tome Builders. Inc.. 152 N .J. I.q . 58 

2h A .2d 57h (N.J.C h. 1*142) (huildmg eniuraels m il in he s|H'cilicallv citlnreedl A ir  

AY/liw/h I I  S. W il l  is in s . vn/iru nnle 14r«. ,n ft 14 2 2 A  flm  .v i r  C ilv  Slnres Co. v 
Am m erm an. 2h(» I'. Supp. 7t*t* ( D .D .C .) .<«//*•/. 5«M |-'.2d 1511 ( D .C .C ir .  I'lh S ).

" •  City Stores C n. v Am m erm an. 2m> I Supp 7hi». ’ 7(1.7' ( D .l )  ( '  !»«*?) A ir  
iilto  I I  W n iis iu s .  tn/ihi nnie I4n . ,u ft I 4 l s . \

In the warranty of  habitability context, this balancing of interests 
clearly favors the award of specific performance. First, where there is 
an administrative code enforcement agency, the court itself need not 
be as directly involved in monitoring compliance with its o rder  to 
render the building habitable. Thus, the court would not be drawn 
away from its principal task of adjudication.'Sccond, in most cases the 
repairs necessary to bring the housing up to standard  would not 
involve the same continuity and longevity of supervision as might be 
entailed by the actual construction of a building. T h ird ,  the tenant 's  
interest in safe and habitable housing is clearly o f  a higher level than 
are the subjects of dispute in most contract enforcem ent situations. 
Finally, it is clear that unlike the traditional controversy between 
private parties, warranty of habitability actions implicate serious 
questions of public policy into which public bodies, including courts, 
should be drawn not hesitantly but as a m atter of course. It is not a 
waste of public judicial resources to effectuate the declared public 
legislative policy.

3. Summary

Utilization of the specific perform ance remedy in warranty of 
habitability suits can contribute to the equalization of  bargaining 
power in the landlord-tenant relationship. Only a rem edy directly 
accomplishing repair rather than merely taxing the landlord to com ­
pensate the tenant can serve both the private and the public policies 
behind the warranty of habitability.1** Specific perform ance realizes 
the  public policy of decent housing while simultaneously obviating 
the need for tenant compensation. The flexibility of the equitable 
remedy enables the court to adjust the interests of both landlord and 
tenant so as to minimize hardships.'* ' It should be recognized, how­
ever, that this form of equitable relief remains discretionary with the 
court. Pragmatism thus dictates that alternative relief, such as rent 
abatem ent, be pleaded.'**

D. Landlord Security Deposit Act

A landlord security deposit act (L S D A ) is a s ta tu tory  reform 
which functions as a counterpart to tenant security deposits. T enants

IMSee pp. 2H-2M tupru.
w*.Viv W. n r f  u m ia k . I I a m i i u m k  h i  M o urn s Knurl v ft 74 (2d ed . I')5 o ) A i v u / m i  

Gilson v. G iltm .4 5 T e n n . A p p. I 'M .5 2 1 S .\V .2 il855 ( IM5X) (s|>cciticpcflnttnimeewill 
nm tv  ordered where cost ol repair ol premises would wort, .or undue hardship on 

landlord): I I .  M iO 'tlsto tk . H a sio m h ik  h i io i  I 'n is i in  i s  or l u u t v  ft 22 (2d ed 

I ‘148).

'“ It docs not seem in any way inconsistent to allow ,t recovers ol retroactive rent
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have traditionally been required to deposit sums of money with their 
landlord to insure compliance with the rental agreement. Under an 
LSDA landlords arc required to deposit with the city a set sum per 
rental unit to insure compliance with their obligations. Municipalities 
have long had the authority to obtain injunctions requiring landlords 
to comply with housing codes and to repair housing detects.,.Wk In 
addition, many states have by statute authorized municipalities to 
make repairs with municipal lunds and to co led the cost of repair 
from the landlord if the housing delect constituted a public nui­
sance.1** The novel feature of a landlord security deposit act is not 
that it provides local government with the authority and mechanisms 
to repair deteriorated buildings but that it allows them to do so using 
funds placed on deposit by the offending landlord. Thus, the munici­
pality is spared an expense that may. despite its possibly temporary 
nature, inhibit comprehensive code enforcement.

The second important feature of current landlord security de­
posit acts is that they are activated only in emergency situations 
presenting an immediate threat to tenant health or salety. Under 
such circumstances, repairs can he made without prior recourse to 
extended hearings and in sp e c tio n s .T h e  ordinance obligates the 
city, upon receipt id a tenant complaint, to make an immediate 
inspection ti» certify that a specified hazardous defect is present in the 
building and that the landlord has not initiated repairs. The statute 
authorizes the city, upon making this determination, to repair the 
defect with funds from the landlord's security deposit. Unlike other 
code enforcement proceedings, the entire process from initial notice

abatement lo r ilie  |*crnul preceding am i|tli,m cc with a specific pctlnim uncc order.
'*' Srr pp. IK-1V oi/iru.
'** Municipalities It.ue been able lo  sc'cutc iiip iitctioiis lo  enforce housing codes 

tor al least 7(1 years. I'eiieineni I louse Dep t v M o csilic il. 174 N.Y 525. 72 N K 2 5 I  
(1404), u//\f per mriitrri, 205 I  S. 58.1 tl4 tlh (.

'**See, e.g .. Ihe followjug statutes, which allow sonic Inim  ol municipal repair and 
recoupment: C o n n .  G r s .  S i a i ,  Itrv . ft 14-544 (1 4 7 5 ); M a s s .  G r.s . I . a w s  A n n .  cli 

1 1 1 .5  1271) (1974); U t a h  Cnto. A n n .  ft lll-H-52 ( 1475).

Apartment House Council v. Mayor ami Council of Itid g cticlJ. 125 N .J. 
S u p e r.87.5111 A .2 d 4H4 (l.aw  D iv. I 4 7 5 1.u/J'<//»<•/iiinuin. 128 N .J Super. 142.514  

A .2d 5117 (A pp D is. 1474) Ib e  existence ol an cntctgcncv is necessary lo saiisti 
constitutional due process standards. .Vir (io ss v. I .ope/. 4 Iv  U .S . 565 11‘>75) (not cv 

ami hearing can loliow rather than precede lem ovul ol a sludenl Iroin school il persons 
or property fu se lieen endangered), I  alero- totedo v. Pearson Yacht I.easing Co . 

416 IJ  S 665 ( I *474 ) (cM i.iordm .iiy siiu.ilion u arranied  posiponemenl ol noiiee and 

hearing wnlhoui violation til due process). I uemesv Sticvin .4417 I ,  S 67 (1472 Monty 

in an cilraurdinury situation not present heie van a hearing he postponed): lle ll v 

Uurson. 4H2 U .S . 5 5 ' ( l ' J 7 l ) (onlv in an emergency van an interest be terminated 

prior lo notice and hearing ) . i )  Arnett v. Kennedy. 416 U .S . 154 (1 4 7 4 ). Mitchell v , 
W  I'. Grant C o .. 416 U .S . 6IM) (1474).

1976] Landlord-Tenant Reform 31
to completion of repairs may be accomplished in '46 hours.1,1 
Ridgefield, New Jersey, was the first city in the United States toadopt 
a landlord security deposit act.'”  and its ordinance has served as a 
model for other jurisdictions.” ' The Ridgefield LSDA covers all 
buildings with four or more rental units.” * The landlords of such 
buildings arc required to deposit SI00 per unit up to 25 and a 
decreasing per unit amount for additional units, with a maximum 
deposit of $5,000 payable by any one landlord.” '  The landlord is 
paid interest on the money held by the city.” * An individual land- 

, lord’s account can only be used to repair the rental property of that 
landlord, although deposit money covering a number of units may be 
used to repair any specific unit. ” ’

The Ridgefield LSDA ensures the repair of defects posing a 
threat to health or safety.” " Il docs not cover minor housing code 
violations.” * This limitation on applicability of the LSDA preserves 
the emergency nature of the remedy and thereby facilitates its im­
mediate use.1"0 Regardless of the severity of the emergency condi­
tion, however, the tenant must still provide the landlord with minimal

1,1 Srr R idgclicld . N .J. Ordinance No. *>5tl (June 8. l*J72l (landlord allowed 24 

hour* Irom nolilication to commence repair*, and an additional 72 hours lo  complete 

repair*, if practicable). .See itrnrrullv Ilium berg A ttobbin*. The l.iuullnnl S n u n n  
Deposit A ct. 7 C'l.f a i in g iiu is i  R tv . 411 ( I *475).

*" R idgclicld. N .J. Ordinance No. 'MU. supra nole 171.
"■ E .g .. Port Lee . N .J. Ordinance 75-15 (A p ril 4. |'J7 5 ); Lindenwold. N .J. 

Ordinance No. 584 (A p ril 1 2 .1‘>75). W ayne. N .J. Ordinance No. 55 (May 16. I •>75) 

Legislation establishing a L S D A  system was introduced in the Massachusetts Legisla­

ture. Mxvs. 51.1). 27(12 (1474).
” * Ridgefield. N .J. Ordinance 450. supru note 171. ft V l- C .

"*/</. 5 l l l- A - D .
Under the ordinance the interest earned i* paid lo  the landlord, hi. ft It l-D . 

Sponsor* ol future L S D A 's  might desire In .tuthori/c the withholding of a portion ot 

the interest to Underwrite the vo*t id cnlorccm cnl and administration of ilie act. Srr 
N .J. S ia i .  A n n . II 46.8-14 (l'J7 5 ). which allow* landlord* lo retain one percent per 

annum of Ihe ter ant'* security deposit to utlset the cost ol administration.

Ridgefield. N .J. Ordinance No. 4511. 5 V.
" “ The Ridgefield ordinance applies only to: "Any condition, dangerous or 

injurious lo the health or safety ol the occupants ol a building, or occupants ot 
neighboring buildings, which arises out of any of the billowing conditions:

" I .  Lack of idequatc ventilation or light.
“ 2. Lack of adequate und properly lunctioning sanitary facilities.

“ 5. Lack of udcquale and hcut.xlul water supply.
"4 , Structural, mechanical or c ’eciiicut delects which increase the hazards ot fl*e. 

accident or othci calamity,
"5 . [The fuilurc to provide adequate heat during specified hours of the day und 

night of specified months of the year.I" h i  ft V I -H.
E .y ..  the failure ol a single elecltie.il outlet or use ol the wrong type or si/e ol 

pipe would not trigger operation ol the ordinance.

S ir  p. 5 1 supru.
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notice and opportunity to repair. The legislation establishes a 
Multiple Dwelling Emergency Commission to oversee compliance 
with the repair requirements."”  If repairs have.not been commenced 
during the 24 hour period following notice, the Commission is au­
thorized to expend tunds from tbe landlord's deposit to effect re­
pair*!."” The Mayor and City Council review determinations of the 
Commission. Appeals must oe taken within ten days: the issues on 
appeal are limited to the existence ol an emergency condition and the 
reasonablenesstvf the amount expended to repair that condition.1"

The New Jersey Superior Court. Appellate Division, has upheld 
the Ridgefield ordinance in the face of constitutional challenge.1"' 
The court first rejected the landlords' assertion that there is no 
statutory authority permitting the municipality to enact a LSDA. 
finding authorization in the general grant of municipal powers.'"’•The 
landlords also claimed that the due process clause required a hearing 
prior to expending deposited funds. The court held that while due 
process generally required a hearing, where an emergency condition 
existed such hearing could be deferred, und where a public nuisance 
existed the Commission could dispense with the hearing.'"’The court 
also rejected claims that the regulation was invalid as an impermis­
sible delegation'”  anil an unreasonable burden on landlords.'"’' 

Landlord securilv deposit acts contain a number of valuable 
features prom oting decent housing and fair trea tm en t. The 
Ridgefield ordinance provides a ready fund of at least $400. and 
usually much more, which is immediately available to correct 
dangerous defects. The immediacy a.ul ease with which enforcement 
lakes place can make the statute a most effective tool of code en­
forcement. Additionally, because the offending landlord bears the 
cost of repairs, the entire program operates without expenditure ol 
municipal funds. The city can also charge Ihe cos; of administration 
against the interest on the security deposits.1""

•*' Ridgclicld. N I O id u i.in ii *1.111. wi/'/ii im ic 1 7 1 ..a  4 V . f  

'*•/./. I  I.

" 'h i  4 V - l) .  I f  n im o t fiMMni.ihli' lor i i ‘|i.iiin in tic completed in 72 lim ns. 4 V - IJ  
is inapplicable. hi. ft V -l .

hi. ft IV - l l .m  unii'iiiliil. R idgclicld . N J. Ordinance No. *J4? |N m . J I .  I *172). 

The landlord's appeal must Ik - heard within .III days ill tiling and finally determined 

wnlnn I-I days uf healing, l l ie  landlord lias a right ol fu rllic i appeal Iroin Ihe 

admimstrulivi' determination lo a stale conn ol competent jurisdiction,

'** Apartment House Council i .  Mayor ami Council ol K id g clicld . I2A N J  

Soper S7..U U  A .2d4K4 (la w  Ih x . I *i7.X |. ■<//*•//»i*r < iiinmi I 2 N V J  Super. 1*0.51*1 

A .2d Mt7 (App. D ie. I<i741.
•••/if. at ‘ III.*#|. U II A .2d at ItO-Mi.

'• hi at *15-101. AIM A .2d at 4sK-*)| .S ir erm nd/i p. 25 

" h i .  at I0 I- II2 . All I A  2d al 4*11 -*»2.
" -h i. a (12 M.t Ail I A .2d al 4*i2-*/A.

'■“ .Viv note I7r> Mijirii
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In practice, landlord security deposit acts have had considerable 

prophylactic impact. Experience indicates that many landlords en­

gage in maintenance programs designed to forestall resort to the 

act.'*' Further, undermaintonancc is discouraged, leading to landlord 

repair of buildings while the structures are still in sound economic 

and physical condition.'*J Because of its simplicity in concept and 

application, the L S D A  is easy both for tenants to use and cities to 

administer. The L S D A  has not treated any serious administrative 

problems nor engendered any appreciable expansion of the miini.i- 

pal bureaucracy during its first two years of use in Ridgefield.'"

However, landlord security deposit acts have a number of im­

plicit iimitations. Since they rely on landlord cooperation and money 

to effect repairs, landlord security deposit acts canr b e expected to 

rehabilitate massively deteriorated buildings. N o  k • slative or judi­

cial reform is capable of compelling a landlord to invest more in a 

building than can ever be recouped. Under any program, when the

The Ridgclicld experience has hecn one of landlords making repairs on their 

own faced with the prospect of the city depleting the landlord's security to effect 

vcpairs. There is a general Id lin g  among landlords that >1 is more economical to make 

repairs themselves than to allow the city to do it. According to Jules ( 'upo/zi. Contims- 

siot.cr ol Health of KidgelielU; " A s  ol this dale, we have never had to use any ol the 

lunds deposited. A s  a matter of fact. Ihe ordinance has acted as a deterrent insular as 

the landlord realizes il he fails in lus duty to maintain his properly ami provide tusic 

und essential services, the security money *s on hand and can he used to correct the 

existing problem.
" A n  example of such n situation, involving o '"  .argcst multiple dwelling landlord, 

occurred recently in out municipality.
"W e were informed hv the Hackensack Water C o .. who services our residents, 

that this landlord was in arrears on liis payment and w * . in danger ol having the 

services shut o il if payment was not received within 24 hrs. This shutdown would have 

t .ed approximate'* Allll | rsons. leaving them without potable water supply ami 

sanitary facilities. We contacted the ownci requesting that he make proper payment to 
the wutci company. tu illie i stating that should he lail to do so we would withdraw the 

money from his security lunds to' the amount in question. W ithin approximately 2(1 

minutes alter our conversation with him. we ic c c r  ed another eall wherein he stated 
thut through un error Ihe overdue amount had not Itccn paid when lirst hilled, however 

he wav ut that moment dispatching a cornier lo Ihe water company lo hung the 
payment up to dale. A s  you can >ce. the I .S D A  gave us the needed leverage to lorcc  

payment viithout ustruggle." Statement by Jules ( ’upn/zt.Comm issioner ol Health of 

the llorough of Ridgefield, l-'eh. I *)75.on file with Nat'l I lousing and I'conom ie Dev cl. 

Law- Project. Uerkelcv. California, and with the Ih nu in l I'ivil Wig/m-Cm/ l.ihrriin  
Luw Wct/cM-.

'Ihe prevention of deterioration will result in fewei buildings becoming pros­

pects lot abandonment. However. Ihe factors and motivations leading to abandon­

ment have been shown to he cvcccdiogly complex. .Viv Ci. S it  k m ii n A  R llt'ni in  11 . 
R f s i i j l n i i a l  A u a m x i n m i m : T in  I i m m i m  I .A S i i i in u t  K t .t i s i i r *  11**75); ( i .  

Srrxht n a. T in  T f.n a m i  nt L a n o i .o x ii  ( I *>Mi).

" ‘See note IV I wi/>ru.
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danger concretely urines that code enforcement will induce the with­
drawal of units from the market, a cost-benefit judgment must be 
made. While the act does not solve this fundamental dilemma, it does 
provide a practical means of enforcing codes in those instances where 
it has been decided by the municipality that the net condition of the 
housing stock, considering both quality and quantity, would be best 
served by enforcement."*4 Lastly, to be fully effective the ordinance 
must be accompanied by tenant protections against retaliatory action 
in general and retaliatory, rent increases in particular.''*'

E. Tenant-Mortgagee Negotiating Strategy

Tenant-morlgagcc negotiating is a method by which tenants can 
involve mortgagees in the rehabilitation ol deteriorated residential 
buildings. The strategy is based upon the legal right of tenants pur­
suant to the warranty of habitability to withhold rent or to seek rent 
abatement against the landlord-mortgagor when serious housing 
defects exist."** Continued rent withholding or abatement decreases 
the rent flow available lo the landlord, thus placing a financially 
marginal landlord in serious danger of defaulting on the mortgage 
payments.""Tenants who exercise their right to decent housing may 
thus be forcing toreclosure by the mortgagee. When foreclosure 
becomes a real possibility ihe mortgagee is compelled to become 
involved with the problems of the building, the tenants, and the 
landlord-mortgagor. often for the first time."*"

1,4Present I .S D A s  Jo  mil allow the municipality discretion In dent repair on the 

ground (hill repair is economically uii|us|ihed.

t he three New Jeixey municipalities wiilt ihe I S I )A  have also adopted m unic­
ipal icn l (.'Illinois, t tnlei these iminieip.il ic iii condole, the landlord may onlv 'pass 
through" the cost ol those rcp.nie which amount to a capital improvement to the 

property. A l  a vcrv minimum, a city without tent condole would need a strong 

retaliatory protection law to prevent l.indloide irom passing repair costs mi io tenants 
See pp. I.t-1 S see ru.

•-.Vri' pp. 7-11 vu/’ru.

In the sense used here, a hii.iuciallv nt.iipui.il landlord is one who relic's on rent 

Mow lo meet lived costs such as moil gape p.ivmeuie. laves, and m ai’ ileiiaiice and does 

not have access io outside Iin.inci.il lesom ces io meel those costs should they lent- 

poranlv exceed rents and associates! income

'" la c in g  labeling dehi pa 'v n is . ihe morlpapee mav hepin lo  icview ihe cir- 

s (instances leading ' »L l.nili anil invesiig.iie in a ik c l.ih ilily . I he existence ol a m iv  

nnuinc rent strike and ihe visilnlnx ol a strong len.inis' union will he a laeioi in llie 

mortgagee's evalnaiion ol llie lilia lM .il stains .old market value ol l Ik  building W lleie  

lln-ie ix lillle  or no m .ukel lor Ihe d cleiin ialetlh in ld ing and properly values in the aie.i 

have lallen. loieelosnie will he iiii.iid.is.nvc- M oieover. il iheie  is no iitmiedi.ile 

ill.like 11.n ihe Imildmg. Ihe mm Igagcc laves the unappealing prospect ot becoming tin 

landlord ol slum propcilv alre.nlv embroiled in icnniil lidgadon.

'
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Where it is against the interests of the mortgagee to foreclose, 

the landlord and mortgagee will together seek to restore the full rent 
flow of the building in order to enable the landlord to resume 
mortgage payments. Tenants can use their leverage in this situation 
to bargain with the mortgagee and landlord for cooperation in repair 
of the building.'"

The tenant-mortgagee negotiating strategy had its first test in 
Orange, New Jersey, in I ?70.,,," Tenants living in a severely dilapi­
dated building were able to obtain approximately S5.000 toward 
repairs through negotiations with the mortgagees and the landlord. 
Faced with a lo'1™ list of unrepaired code violations, the tenants 
organized to press for repair. After the landlord failed to make 
repairs the tenants initiated collective rent withholding and began 
paying their monthly rent into a bank escrow account. In August, 
1970, following three months of rent withholding, the landlord filed 
eviction actions against all participating members of the association. 
The tenants filed an answer and a class action counterclaim for 
damages, declaratory judgment, and injunctive relief based on 
breach of the warranty of habitability and moved to join Ihe four 
mortgagees as party defendants in the affirmative action. The tenant

The tenants may wish to increase their leverage by lihng an a lfirinaiixc da mage 

aelion against Ihe landlord and joining ihe morlgagcc on llie theory ol mortgagee 

liability. The cause ol aelion against morigagees is delived lim n the California  

Supreme Courl opinion in Connor v. ( ire a l West. Sav. .Vi I.nan Ass n. 69 C al. 2d Sf-ll. 
447 P.2d Ml'). 7.1 Cat. ttpir. 269 ( I'X iX ). where Ihe court held mortgagees liable lo 

subsequent purchasers lor damages arising oul ol structural delects in new construc­

tion on a theory of negligence based on the breach ol their duly to exercise reasonable 
care to prevent such defective construction..1Strut™  lliakan g iv . Irving. -It C al. 2d 047. 

.12(1 P.2d lb  (I9 5 H ); U rad le rv. Craig. 274 C a l. App. 2d 4<Sb. 79 C a l. Rpir. 401 (2d 

D isi. 1969); Comm ent. The Lx/wnding S io /w  o f  Liilcr/msi t.iuhiliiy. 69 C o n  u. L . 
It tv. I0H4 (19691; Comment. Tores-Negliyrnce-Coininn lion Fuiunrier Held To liner  
Only io Prolei) Punhm ers o f  De/relive Hi .ie\ Agniml l.nw . 44 N .Y .U . I.. R tv . 6.19 

(1969); Comment. New Liuliilily ill C'liinlriii liini t.endiny: lin/ilii uliinn o f  Connor v. 
Great Western Savings Ai L o a n .42 S. C a l .  L .  I t t v . .15.1 ( I9 6 0 ). Com m ent.l.iuh iliiyof 
ihe liiMiiiiiioinil Lender for Strtuitind D ejein  in New H am m y. .15 U . Cm . I. R tv . 7.19 
( 196H).

Shortly alter adoption by the Calilo ri' i Supreme C m ut. this doctrine was limited 

b y  the state legislature. C a i . C i v . C oot S <4.14 (West 1070) No other pirisdicnoits 

havereeogni/edthe theory ol innttgageeluihilitv. Ilnii I MoiriH'cox. I clton. 112 N J. 
Super. 22 6.2 70 A .2d 7.19 (C.aw l)iv 1970). in w Inch a New Jersey trial court held that, 

under the circumstances, the mortgagees were prn|K'r parties in an action lor damages 

Ivy tenants, hut did not teach the issue ol liability. At least one cumnieui.itor has 

presented an argument lor application ol ihe < minor doctrine to tenants See Note . I 

New Trnunl Remedy: Lender l.wliilitv for Slrinlurnl /Jfjc ifv ..)  t '.C . D a v is  1. R iv  167 
(1971).

* "  See note 20.5 in/m.
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motion was granted, along with a motion to consolidate and transfer 
the pending summary eviction actions and the affirmative action to 
the Superioir C o u r t . A t  this point, the parties initiated serious 
negotiations.

Due to continued rent withholding, the landlord faced difficulty 
meeting mortgage payments. The mortgagees were aware of a lim­
ited market for purchase of the building due to its dilapidated 
condition, its poor location, and the presence of an aggressive ten­
ants’ association involved in multiple court actions. Both the landlord 
and the mortgagees bore the additional burden of defending the 
tenants’ pending legal aelion against them. The tenants entered 
negotiations confident of obtaining a continuing rent abatement from 
the court but more interested in achieving needed repairs to their 
building.

After extensive negotiations, an agreement was reached among 
all parties which provided for the repair of the building, the resump­
tion of full rent payments, and a limited mortgage moratorium.11" In 
this way the full rent flow after taxes could be used to effect repair of 
the building. Pursuant to the agreement, the boiler war, repaired, the 
plumbing was replaced or repaired, most walls and ceilings were 
replastcred, and a comprehensive rodent and insect extermination 
program was completed.10'

A negotiating strategy such as this should begin with a tenant 
request for a meeting with the landlord, the mortgagee, and their 
respective counsel, for the purpose of presenting an equitable solu­
tion to the problem at hand.104 The following is an outline generalized 
from the New Jersey tenant proposal:10'

(1) Tenants will offer to resume payment of full rent on
condition that rent be applied directly to tenant-designated

M u rro cv o v . F e lto n . 112 N .J .S u p e r. 226.2711 a .2 i17.1‘J (Law D i\. |V 7 » |.
A l this ptim i. the ease wu> removed trout lhe tnul calendar, hu: llie Superior 

Court rclaincd continuing jurisdiction t in n e r see performance ol the agreement.

Repairs under the agreement continued lor several monthi mil disputes arose 

concerning the extent and nature ol lu rilicr repairs. When the tenants rcinstilutei) rent 

withholding, the mortgage was foreclosed upon. Unable lo lind a buyer for the 

building, the mortgagee retained title and rc|tuus wen: continued by the receiver in 

foreclosure until the building was sold six months later.

It should not be dilficull to gel all parlies to agree lo a meeting, since at this 

point none of the parties will be in an enviable |iosition. l l ie  tenants desire needed 

repairs, the landlord faces foreclosure, and the mortgagee laces economic loss and the 
prospect of becoming a slum landlord and a civil defendant.

The building was located at 2HJ. 2KH, and 2»2 North Day Street in Orange. 

New Jersey. Four mortgagees were joined as defendants. .*.>«• M orrnccuv. Felton. 112 
N .J. Super. 2 2 6 .22V-JO. 2711 A .2d 7.10. 7-1(1 (l.aw  D o . I *17(1).

Rags
38 H a rv a rd  Civil Rights-Civil Liberties Law Review (Vol. 11

repairs on the building owned by the landlord  and 
mortgaged by the lender.1"* Tenants should be prepared lo 
submit a list in order of priority of needed repairs along with 
their estimated cost. The tenants may even agree collectively 
to assume responsibility for rent collection on behalf of the 
landlord.

(2) The mortgagee will declare a moratorium on 
mortgage payments.107 Where the mortgage is old and the 
bulk of payments go toward principal, the tenants may agree 
to keep only the interest payments current. Where the in­
terest represents a significant portion of the payment, it too 
will require at least partial suspension. The moratorium 
should last as long as it takes to accumulate a fund sufficient 
to effect the repairs designated by the tenants in the order of 
priority established by the tenants. The duration of the 
moratorium may be cither a fixed period computed in ad­
vance based on the estimated repair costs or an indetermi­
nate period pending completion of repairs. The mortgagee 
must also agree to extend the remaining term of the 
mortgage to encompass the full period of the moratorium. 
The cost of recasting the mortgage or refinancing the loan 
should be borne by the mortgagee.

(3) The landlord must voluntarily agree to extension of 
the mortgage by the period of the moratorium and. if inlercst 
is to be kept current during the moratorium, to the payment 
of additional interest during the extension period.1'" The 
landlord must accept the responsibility of supervising all 
repair work and guaranteeing completion in a timely and 
competent manner The tenants should reserve the right to 
monitor the progress of all repairs.10”

The equity of the proposal is self-evident. The landlord retains 
title to the property, avoiding foreclosure and a possible deticiency 
judgment. In addition, the landlord’s property will be extensively

'"* Tenants bear the cost of voluntarily relinquishing their right to rent abatement 
under the warranty of habitability and paying full rent for at least the period of the 

agreement. Ser pp. 7-1.1 supra. If full repairs are achieved, there will be no further 
basis for rent withholding. If repairs are not achieved, tenants can then exercise their 

rights under the warranty.
This is not an excessive concession for a mortgagee already facing a continuing 

default in mortgage payments stemming from the tenants' rent withh.rldir or abate­

ment.

'“ The interest rate appliuhle to the extension period should be the same as the 

rate originally negotiated on the mortgage; however, some concession may be neces­

sary to reflect current high rates of inter tst.
Provision can be made for settlement of disputes as to the sufficiency of repair 

work by calling in code inspection agencies as final arbitrators.



repa ired  at no imm ed ia te  persona l cost. T he  repa ired b u i ld in g s  w i l l 
be enhanced secur ity  lo r  the mortgagee ’s loan . M ortgage  payments 
w i l l be re sumed  on a con t inu ing  basis in the fo reseeab le  fu tu re , and 
the necessity o f  fo rec lo su re  and concomm itan t risk o f  econom ic  loss 
w i l l  be removed . M o reo ve r , increased in te res t may be recouped and 
fa vo rab le  com mun ity  pub l ic i ty  ga ined lo r the mortgagee . The  ten­
ants . o l cou rse , benef it from the repa irs by rece iv ing the decent 
hou s in g  gua ra r i te cd  by  the im p l ie d  w a rran ty . C om m un ic a t io n s  
among the th ree  princ ipa l p ar t ie s w i l l be im p ro ved , fa c i l i ta t ing  
sm oo the r opera t ion o f  the bu i ld ing . Once repairs a _e com p le ted  and 
a ma in tenance program is e s tab l i sh ed , negotia t ion can begin con­
ce rn ing fu tu re  rent increases and term leases.

The re  are two m a jo r  strengths to the tcnant-mortgagee nego t ia t­
ing stra tegy . F irs t , s ince she va lu e  ol the land lo rd 's  p roperty  is in ­
c reased by the p rocedu re , the stra tegy has a rea l is t ic  poten tia l o f 
rece iv ing  ad hoc land lo rd  support. It is p robab ly  the on ly  po ten t ia l ly  
e f fe c t ive  tenant remedy that can make that c la im . Second , the new 
source o f  funds may be su t l ic icn t to accomplish mass ive repair. The 
st ra tegy  is l im ited , howeve r , in that it is v iab le  on ly i f  fo rec lo su re  is 
ex treme ly  una ttrac t ive  to the mortgagee . The mortgagee cannot be 
fo rced to part ic ipate in any m . ; a to r iu in  program and may. d ep end ­
ing on marke t cond it ions , be com p le te ly  d is in te re s ted  in en te r ing  
negotia t ions. The s tra tegy cannot be success fu l when it is not in the 
la n d lo rd ’s and the mortgagee's best in te res ts to en te r  in to  good faith 
negotia t ions.

I I I .  B E Y O N D  U R L T A — F A IR  T R E A T M E N T :  
S E C U R IT Y  O F  T E N U R E  'JUST C A U S E  E V IC T IO N

Secur ity  o f  tenure/just cause ev ic t ion  s ta tu te s gua ran tee  tenants 
con t inued  possession cond i t ioned  upon compliance w ith  all legal 
ob l iga t ion s o f the tenancy , with con tro l led  excep tions , wh i le  s im u l­
taneous ly  secur ing the land lo rd 's  ab i l i ty  to regain possession upon a 
show ing o f  cause suff ic ien t to ju s t i fy  the tenan t’s ous te r . “ Secur i ty  of 
tenu re” emphas izes the tenant’s p resumptive  con t inued  possession; 
" ju s t  cause e v ic t ion "  emphas izes the land lo rd 's  right to repossess ion 
in certa in circumstances . The te rms are used in te rchangeab ly  in this 
d iscuss ion .

Security o f tenure  s ta tu te s add re ss the most eg reg ious and d is ­
rup t ive  form o f un fa ir  t re a tm en t—cap r ic iou s or v in d ic t iv e  ev ic t ion . 
In an ev ic t ion action the land lo rd  is assert ing a r igh t to repossess, 
o ften w ith m in imal advance not ice , a l iv ing  un it p rev io u s ly  p laced in 
the renta l market for the land lo rd 's commerc ia l benef it .  The  tenant is
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p r im ar i ly  assert ing  the right to fa ir  and  a dequa te  advance notice. But 
he is a lso assert ing  the right to con t inu i ty  o f  bas ic l iv ing  a rrangements 
s t ru c tu red  a round  su s ta in ed  occupat ion o f  p rem ises p rev ious ly  he ld  
out fo r such re s iden t ia l use . Where  the land lo rd  in te res t in reposses­
sion is d e em ed  con tro l l in g , va ry ing  advance notice requ irem en ts 
accommodate  the re la t ive  u rgency o f  the land lo rd  in te res t and the 
tenant in te res t in a fa ir  and  adequa te  oppo rtun ity  to make o ther 
l iv ing  a rrangements .

Just cause  ev ic t ion  d if fe r s  in two respects from a p roh ib i t ion  on 
re ta l ia to ry  ev ic t ions .*10 F irs t , in con tras t lo  re ta l ia to ry  ev ic t ion ,* "  the 
land lo rd  a lw ays bea rs the bu rden  o f  p roo f o f  a va l id  cause under the 
ju s t  cause scheme. Second , and more importan t ly , ju s t  cause ev ic t ion 
requ ires the la nd lo rd  to present ju s t i f ic a t ion  not on ly  fo r ev ic t ion 
du r in g  the te rm  o f  a lease but a lso  fo r refusa l to renew a lease 
ag reemen t.1,1 T ra d i t io n a l ly ,  la n d lo rd s  have had an abso lu te  right*1' 
to deny  renewa l o f  a tenancy fo r a term and to end a tenancy at w i l l 
upon no t ic e .1,4 The  on ly  legal means o f e f fec tua t ing a tenant p re fe r­
ence for tenanc ies o f  g rea te r du ra t ion  was through the negotia t ion o f  
a long term lease . Secu r i ty  o f  tenure/just cause e v ic t ion  proposa ls 
seek  to ach ieve  an equ i ta b le  re so lu t ion  o f the competing land lo rd  and 
tenant in te res ts where  mean ing fu l equ iva len ce  o f  ba rga in ing  power is 
lack ing. S im i la r ly ,  lack  o f tenant barga in ing power manda tes a p ro v i­
s ion barr ing  w a ive r  o f  tenant secu r i ty  o f  tenure  r igh ts .* "

The  comprehens iveness and sign if icance o f any " j u s t  cause” 
ev ic t ion scheme obv io u s ly  depends in la rge measure upon the su b ­
s tan t ive  d e f in i t io n  o f  " j u s t  c a u se ."  Seve ra l op t ion s , va ry in g  in 
specific ity accord ing  to the des ired  degree  o f re liance upon jud ic ia l 
e labo ra t ion , are a va i la b le  to the d ra f te r . Since uncer ta in ty  as to the ir

■’ •".Sir pp. 12-16 mi pm .
•" A  retaliatory eviction delense relies upon a slum ingot rctatiaiors m o to r I lie 

lenani is often aided by presumptions in establishing that m otive. .Viv p 14 

i iipru. 1 lie tenant, however, still bears the burden ol establishing the initial vondition

ol the presumption, e.g.. organizing aetisity. Further, such statutory presumptions are 

c ffcc iivc  only for a fixed and limited period of time. See, e.g.. U l l L T A  !) 5. I ll 1(b).
In contrast, under a retaliatory eviction law. the landlord need mils present a 

cause in rebuttal of Ihe defense. Further, und more importantly, the protection against 

retaliatory eviction is said not to last indefinitely, hut rather to "dissipate" should that 
purpose cease to exist. Edw urdsv. Hulnh. .197 F.2 d (iH 7, 7(12 ( l ) .C .  C ir . IV6H), ten . 
J t m e J .m  U .S . 1016(1 W J ) .

'" T h is  formerly absolute right has already been limited by retaliatory eviction 
protections, which liasc been held applicable to termination of a month to nor.th 
tenancy at will..See Edw ardsv. Hubib, 3V7 F.2d 6X 7 (D .C . C ir. I ‘J6H).

' " I n  most states month-lo-monlli tenancies may be terminated upon .10 days' 
notice without cause..Yee, e .g .,C a l . C iv. C o u k5 IV46(W est l ‘J7 5).

*"  See, e.g., N.J. Stat. Ann. 9 2 A :IH .6 M  (1974).
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le ga l s tand ing  o ften de ters tenants from en fo rc ing  the ir lega l rights.-'1* 
it is sugges ted  that leg is la t ive enum era t ion  of " j u s t "  and " u n ju s t "  
cause  be fa i r ly  ex tens ive . D ra f t in g  dec is ions o f  th is na tu re  are not 
in con sequen t ia l ;  they may s ign if ican t ly  in f luence the prospects of 
adop t ion  as we l l as the u l t im a te  subs tan t ive  de f in i t io n  o f  “ ju s t 
cause” and the l ik e l ih ood  o f  the tenants’ unde r tak ing  en fo rcemen t o f 
th e ir  secu r i ty  o f  tenure  r ights.

C u r ren t ly ,  secu r i ty  o f  tenure is gua ran teed  to p r iva te  housing 
tenan ts on ly  in the state  o f  New  Je rs e y ’”  and in ren t-con tro l led units 
in Massachusetts-’ "' and New  Y o rk  City.-’"' Severa l s ta tes extend 
secu r i ty  o f  tenu re  to mobi le  home park tenants.-"" A d d i t io n a l ly ,  due 
p roces s ’-’1 and  H U D  regulations-'-" have been in te rp re ted  as e s ta b ­
l ish ing ju s t cause  ev ic t ion  p ro tec t ions lo r  occupan ts o f p ub l ic  housing 
na t ionw ide .

The  New  Jersey s ta tu te ’-’1 is thus the on ly  ju s t  cause ev ic t ion 
scheme independen t o f  rent contro l and app licab le  to p r iva te  hous ing 
tenants genera l ly . A l l  pr iva te  re s iden t ia l renta l un its are cove red  bv 
the  a c t .  w i th  the e x cep t io n  o f  t r a n s ie n t  lo d g in g  und  owner- 
o ccup ied  p rem ise s  w ith  no more than two ren ta l u n i t s .” 4 Ten 
" j u s t  causes ’’ fo r ev ic t ion  are iden t i f ie d . They are us fo l lows:

a. The person la i ls  to pay rent due  and  ow ing unde r  the lease 
whether .he same be ora l or w r it ten :
b . The  person has con t inued , a f te r  vs r i t ten notice to cease, to 
be so d iso rd e r ly  as to destroy the peace and  qu ie t o f the
" *  iiu lio tlii.il tenants a it  less likely In  seek iikIio .iI c l.ir ilia ilin n  nr clnhnM linn nl 

ihe s ijin la it l Ilian  are laiullnnls will; a multiple, eni'umnni:. and reeurrmg interest m 

Ihe regulation, f  urther, unnecessurv celi.mee upnn ease law loelahnruie the standards 

heightens the contusion and alienation i* ii mav m liihil lenani recourse to ihe courts 

ami thus ihe realnv ol decern In >11 s: ng and I.or treatment, f o r a  discussion ol Ihe same 
theme in a >liy!htl> d illctcn i contest, see Kn-e ,s Scott. ".Vrci'i lu ll " .Vummn/lirv m 
l)cltini'\ l.n inlliinl-1nitim  ( m m . .1 Sntull Sh/ i  I in uunl /»r t rhun Ti'iiunn. S2 J ,1  Kit. 
L.*m7(iv7M.

N .J. S i a i .  A s s .  }  2 A ;|X - M .I  (l'/.S2 l 

*'* M a s s .  ( n  s  L a w s  A s s .  411 App. i  l - ' » | a |
'"•New Y n rk C ily  Local I aw ,N o . Ift-1•#/«•!.»N Y55-5.

:w .W . t'-.V'.. N .Y . ItLAL I’ mn*. Law 2.'.' (M cKinney Supp. 1*77-11; I t a .  S tv i.  
A n n . i  X3-6V ( | 'J7.1), upliehlin  Palm lleuth  Mubile Homes. Inc. v. Strong. .101) So .2d 
HHI (F la . IV74).

•'"Tho rp  v. Housing Authority of Durham . .VJ.1 U .S . 26K |I% M |; Omaha v. 

Untied Stales Housing Authority, 46K F ,2d I (Milt C ir . l 'J 7 2 ) .m f . d iw i/ .  410 U .S . 
027 (1 0 7 2 ): Joy v. Daniels. 47'J l-'.2d 12.16 (4th C ir. IV7.1); Rudder v. United Stales. 
226 F .2d .M ( D .C . f i r .  I 'A S ).

Set, r-H-. H U D  C ircular 7 4 6 'H .V  (I'e li 2 2 .1 ')7 I).
" •  N . J . ^ iwT. A n n . 1 2 A :IH - 6 I I ( l 'J 7 4 ).

“ ‘ hi.
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occupants or oilier tenants living in said house or neighbor­
hood;
c. The person has w i l l f u l ly  o r  b y  reason o f  gross neg ligence 
caused o r  a l low ed  des t ru c t ion , damage  o r  in ju ry  to the p rem ­
ises;
d . The person has con t inued , a f te r  written .no t ice to cease, to 
sub s tan t ia l ly  v io la te  or b reach any o f the land lo rd 's ru le s  and 
regu la t ions govern ing  sa id p rem ises , p rov ided  such ru le s and 
regu la t ions are reasonab le  and  have been accepted in w r it ing  
by the tenant or made a part o f  the lease;
e. The person has con t inued , a f te r  w r it ten  notice to cease, to 
sub s tan t ia l ly  v io la te  o r  b reach  any o f  the covenan ts  or 
agreements con ta ined  in the lease fo r tne prem ises where a 
right o f  re-entry is re se rved  to the land lo rd  in the lease fo ra  
v io la t ion  o f  such covenant or agreemen t, p rov ided tha t such 
covenant o r  agreement is reasonab le ;
f. The  person has fa i led  to pay rent a f te r  a va l id  notice to qu it 
and notice o f  increase o f  sa id  ren t, p rov ided  the increase in 
rent is not unconsc ionab le  and  complie s with any and all 
o ther law s or mun ic ipa l o rd inan ces govern ing  rent increases;
g. The land lo rd  o r  owner seeks  to perm anen t ly  board  up or 
demo lish  the prem ises because  he has been cited by local or 
state hous ing inspectors for su b s tan t ia l v io la t ions a f lc c t in g  
the hea lth and sa fe ty  o f tenan ts and it is econom ica l ly  un fea s­
ib le fo r the owne r to e l im ina te  the v io la t ions . In those cases 
where the tenant is be ing  removed  because o f  the existence 
o f substan t ia l v io la t ion s  o f law  a f fe c t ing  health and sa fe ty , no 
warrant fo r possession sha l l be  issued until 1 the re loca tion 
assistance s ta tu te s have) been comp lied  with;
h. The ow ne r  seeks  to re t ire  pe rm anen t ly  the b u i ld in g  o r the 
mobi le  home park  from  the ren ta l hous ing  marke t ;
i. The land lo rd  o r  owne r proposes, at the te rm ina t ion o f a 
lease, reasonab le  changes o f  substance in the terms and 
condition* o f the lease , in c lu d in g  spec if ica l ly  any change in 
the term thereo f , which the tenan t, a f te r  w r it ten notice, 
refuses to accept,
j .  The person , a f te r w r i t ten  not ice to cease, has hab itua l ly  
fa i led to pay r e n t .” 5

The N ew  Jersey enum era t ion  o f ju s :  causes appears both to 
accommodate all leg it im a te  la n d lo rd  in te res ts in ev ic t ion  and  to bar 
most capr ic ious o r v ind ic t iv e  mo t ive s  fo r ev ic t ion . The  on ly  ju s t 
causes not re la t ing  to tenant conduc t ,  and therefore crea t ing a s u b ­
stan tia l risk o f  e f fec t ive  concea lm en t o f an i l lega l m o t ive , requ ire  the 
remova l o f the en t ire  st ruc tu re  from  the ren ta l hous ing m a rk e t .” * O f

Id.
"* Id. »'2A: 18-61. I (fl),(h).


