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o i vinXTSnitf tla lu lo iy U'.Llii puli- 
cjr Some h i i i w i  delay may b e  encimrd in 
dct.noin ii* II p lam liir t ohmU c wai reltl- 
talarjr; b l n  Hie Supreme Couii l i d  not­
ed, " '  Die deity, o l tourie, it  ttiKcrctil in 
any I’ r  minded lyttcin o l Ju ilke.

O il! count ideic neve? Inlciidcd 
la m i l  t l  cublict tl.m pt Ini Itndkndl 
it t l in *  lo tv ie i Ihcir icn tiili, Lol raihtr la  
tee that iu ilice be dune before a mm it 
c«i<led from b it home" ( f ’erurU ». 
i r . / i r l l  K , J l y  (1974) 414 U.S. J6J, 34). 
91 SCI. 177), 17)4. 41) I..lvd7d 198) We 
ihe i/lu ie  conclude that ihe delcntt 
pi d r illed  in Ihn etie may ire li lt e d  in in  
unltw lul dcltiucr piueceduig.

I
112) T h ii coiH'lucloii it  nesa'icrcd by 

li lt  l t d  ll)„l in Ihe prctcnl cue  Ihe hom- 
n*  a (iec in iiil between p la iiilif l tnd de- 
Im dtn li i|>ecilied ‘ ‘■•I thtllcr wai pio- 
vidcJ onlr lor cmployrct. To tit le  l lu l t 
(am'Juld r.ily I m l t lenttil wlio it  nol in  
employee tdd l li ll lc  or nutliiii* lo  iIk  |iow- 
en  Itndloidt tlretdy litre. A Itudlurd 
rjity ipnmtlly ericl t  tenant lor toy return 
or lo i no cctmii t l  til, bul he nity not 
en d  lor in  i|ii|ini|irr le t ton; here, trial 
itlnnt lor ihe Icn in l'i c l lu i l i  lo nndicele 
in  important ilannoiy rigid *

The judgment i i  reverted.
t

W n iC IIT , C. j., tnd M rCO h lll, TO- 
IIKINLH, SU1.I.IVAN, C LA IIK  tnd 
K IU IA R H S O N .J J .  concur.

I  l a  a t U l r l u a  ta t h t l r  v a l i d  d y l a  t a a n l  o a  Ilia 
l a l r a l  k i h l n i  l b .  ( n b i a l  a d .  i l r l r  l a a l a  a n d  
a n d . I  m i l . t  I n t . a  i t l i . i l  a a a a i k .  t l  a.I.II 
l l . i . a l  ■ a a l a a l l a a a  l a  aii|i|W>l a l  I I . t  a i t u i l d  
a l l u m a l l i a  i l a l r u a a :  ( I I  i U  m  a t  ll .a |a- 
d l . I . I  a i a l i M  l a f f b a l  a . I . l l b a .  l a  l i n t  l a t a  
i w n . l l l u l i .  t l a l a  a . l l a a  . b i l . 1 . 1 . . ,  i l d . i n i a i . l t '  
l l t t l  A i . i t d t . 1 . 1  i l ( b i  r »  t i l ' c a t .  ( t a t  d l t '  
I  o a a l l - o  l a  P d w . A i  a l i t  b i t  (l|iU't| t » | . i a ,  
1 1 0  I I  M A | . | d l  I I  l.'CI, 3 1 1  b i d  u n .  0 0 0  
U O O I ,  I ' d  a n a  I I  a a  t l a l a  t i l l  . a  la l a a a d .  
ll .a | » a i| a .i l wl  t a li  H u n t  t a i a u a l  l a  t a  I n . i a r  
H i l . a l U a  VII* t l a  l a l l i H ( . i , „ « |  U t  il. I . a . d t u l a '  
l l | l . l  l a o * i n l . . a  i l . t  t a t t i a o i . a l ,  a t l g l . i  I b t l  
t a . t i . t l l  a  1 1 at.,  l i l t  t n y  l l t t l l u a  a l  i b .  C a n

F n a t  J .  J A V O I I E K  e l  t l ,  f t l l l l t t t r t ,  

v.
T h e  S U P E R I O R  C O U R T  O F  M O N T E R C V  

C O U N T V ,  n t i p a e d a a l ;

d i e t  B i t d l t r d  L A R S O N ,  be, e l  e l . .

R e e l  P e i l l t e  I t  l a l e r e i l .  /

, ' ». f. iiWf ' • 1
8 up rum* Couit of Oattfomla 

A i i f .  7. I B T f

\

NoniciMjeitl dcfcndanti in automobile 
accident ca*c aooghs writ o f mandate to 
qusth icrvice of lummoni for lack of Jair* 
iuJirtiou. T lic  Supreme Court, Stilliva;*,
J , held that neither o lhgJliuti o f nomcii* 
dent defendant** auluiimbile liability imur- 
et lo  indvmnify llic dcf^tu|jni« nor in  obli* 
f i| io n  lo defend (hem war tnbjcit lo *t» 
Uvbinciii or garniuhmcn; to that that tlrox '  
two obligations did not fiy c  cite lo bar it 
for filt ib lithn if qu in  in rein juritdirfHiit 
over Ihe nunrciideiil defendant*; and that, 
aime I f iul court had already dejcrnunrd 
that it larked in periuuam jutitdiclion over 
the nonif \nlriil dc lriid jiiit, dcfcinlantt 
were enltiled tu luve advice of prn icit 
quatltrd fur lack of Juritdiclion.

W n l of mandate nriicd

Opinion, Cal App, M i  Cal Rptr. IB, 
vacated

a i l i u i  Ion ( t ( 4  U  a t  |r11 L t d  (U M l i  (91 I b a
• vlltluU* «iU4ltrl uluUl* rb't llnilltl At< |(l*  *
14wU |  n i l .  v M i l s  ««f ul*M . i s  a i l t l i i e i f » J U t  f  list 
I t i al l utt  I f  a  b t i a l n i M e r . s l l l t U i N l  ( m u  / h i *
r u »  I u n t i l  9  4 U I 1 . I  J i n  UU  < l* l ll |t |r .  -*1.
•If I  I* tf*l iMfl) ;  ( I f  | )lulullfl'u ai llu*** uol 

•u tf  laud | *  f «M*ltaia  ih *  uf lira

Crilufal a i l .  Iu l  a ia  In J i n *  I  i l i i l i lltm uf 1 
I I  ?< t! | '.'UWIL, utl.lt b » I U u  J l f  iliuliia 

lluu ugulnal a |<aiat«N In islallalluu Iu* lilluf 

•a ll  fd» | * *a |  l iuaa u m k r  Ib a  a il  A a  iltftuil 

aula | n * « « i l  (ut l b «  icaaaua aliaadf  aiatvJ ,  «*a

•  . •ml siul J i t  til* ilia validity vf I liaaa addl 

lliiual luylaulluaa

I A p y a a l  a n i  B r i a r  €=>f$
MaaCamai

Older it iu lia rcn if o r  l e f i i k i n f  lo d il 
cliarce a writ of miarlimcnl i« appealable 
a m i  would not be reviewed on prlilion for 
ivn l of numlumui. Wctl'a Ann Code Civ 
Pioc. || UU  1(e), I0H6. (

1. CiMfla «=>7|
T l i e i n e i k d l l y  a n d  i r a d i l i u u a l l y ,  c a c r *  

c i t e  o f  Mq u a t i  h i  a cm i i i f i n l i c n u n "  d e p e n d i  

e n t i r e l y  i i |m i i i  t b e  p r c u e n c c  o f  t h e  p i u p c r i y  

o f  iln* d r f * - i n l a i i i  i n  t h e  f o r i n t i ;  v o i d t n r e  

o f  I h e *  p l a i n t i f f  i f  i r r e l e v a n t ,  i f i r u r y  ia 

i l t a l ,  b e c a m e  p r o p e r t y  i a  t i t u a l r d  i n  t h e  

• t j t e ,  c o n r t u  o f  i h e  H a l e  h a v e  p o w e r  o v e r  

l u  d e t e r m i n e  I h e  r e l a t i v e  t i g h t *  o f  i h e  

p l a i n t i f f  a m i  l l i e  d e f c m l a n l  t h e r e i n .

M a t  p u b l k a l l a n  W a r i a  a u J  I ' b r a a M  
f a r  v l b a r  ) u 4 U l a l  o u a a l r u i l l a a a  a u j  
d r f l o l l l a u #  ,

1. Oaralibniaal <=>29
Culifuinia taw |>cniiilk a gjriiuhmenl 

of d e b t *  and o ncr iniangiblc*. Wcal'fl 
Ann ( ! o * l e  Civ I'roc I f O

4. O ira libM ttl 4=1)
l l  it  mil iie re iitry  lltt l stin ithre litve 

in lilt potirttio ii Ibr t i l i i t l  mimry o l Ihe 
d rlc iiihn l; i l  it  enough that lie owe • iltbt 
lu ile ltiit ljn l;  general letl it whether ihe 
ile lrm ljiil I.a ;  an enfuntable ibiim  tg in it l 
■lie (trnithcc. W eil't A n n lu ile  C iv.l'inc 
|  51).
I .  ( l ar nlu bmt al  « = - * < ?

l or piii|Hisrl of drleinininig whrlhrr 
debt i> loo iiiu'Cftain and roiilmued lo be 
lubjerl lo gainikliiiienl, ilivlimHon eaiuta 
brlwem *ituntioni in w liiilt the amount of 
liability i i  im riil.titi ami llune In wlirre 
the fa it o l tMbilily t l nnrcilain, in the 
lonnrr uilnjliun the tit hi u  not uo imilin- 
grill m i  lo prnlndc g.niddiincnt tvlieuai in 
the trvihul ui'ii.ilimi it n  |mi lo iiling in l lo 
permit gv'iiiiilimriit. V ii'a A i i i i C i m Ic  

C iv l'ro r. fik SI/ Ur). 513

• UaraUhaiaal C >0
Aiilninobili'* iinnrer** uhlip, itinn lu in- 

air linn I y niuiiiidv, wlm lud nul been lirbl 
tMble in i in i l l  of law lui * m y  oi|;li|;nnr in 
cumin Inm v4iili ibr upriulnm "I llmr

tmnobde*. waa contingent upon more than 
jiist the dctenn.nation of llie amount ol 
liability; It waa in fad  contingent -Jhjii 
the dilerm iiialiun of I h e  fact of liability* 
and tho* not aub|id lo  gainiilmurtl. 
W n t 'i Ann.Code Civ.I’roc, || SJ7 cl »o|, 
S«. «
7 .  Cenrla «= >7 I

'I litre mutt be A ilc lctnniu liun o l in- 
vnrcil't lu b ilily  be lure inturer i  olliguliun 
lu  imJi'itinil) iiu liircv lu ihi* e t li'ii l l lu l  il 
it  tub|r.i lo A7.4thmtnl lur pnipun t o l ct- , 
ubb • cpiAti in rtm jiu i.ilir linn  over 
the iMinrttnlcnl intureil; ditapprovmg lo 
Hit calcnl that il it  incoiititlcnl. Turnce v. 
r .ttn , ) l  Col.App i d  Supp I I ,  107 Cal 
llple )9U

■ Ctvrla «=*ll
In tnm 't oblig ilion lo  im ltmnily ami 

dtTemJ nontcinlcnl iitviiie.lt wai to tunlin- 
grill ami U iiicrlain priue la any judgment 
being rendered agaiuri llic noutendrnl in- 
•iiredt at lo render llic nl.ligjltoii uol tub- 

' jccl lo  gaiiuthmrnl in Calilum it to Thai II 
cuuld uol be utr.l lo ctl-iblitli quail in rein 
jiii iid n iio n  over (lie nui.retidrnl intuicdi 
in v ilinn t ilt in g  mil iif aiilumubde acei- 
ilm i. W tu'a Ann.Code b'lv.l'nx. | 5)7 el

"*  'v a r l t O I l
Implied tuttnanl o l good la illi and , 

|>tr dialing in Jiilmiiohilc pntiry did nol 
male in ii i it r ’t obligalHMi lo induniiiiy ib t 
luvinedt cc lU in  pnoi lo Ihe lilmg o l m il 
and ilrierininalinn o l uituredi' lu b ilily  to 
at lo peimil allailm itnl u l l lu l oldiga>->n 
and live ul lhal aliathmciil lu .tl.vbli'di 
i|iu>i ui tent ju iitd iiliuu  uver '. it  nome.i 
■Ii ul tin iiird i. W o l't  Ann Code Civ I’roc.
| 517 t l ui|

10 C tvrlt «=>)!
I i n p l n d  c o v e n a n t  o l  g n o d  l a i l h  n n i l  

l a i r  d i a l i n g  in a i i l o i i m b i l t  | m l i r y  c n u M  m i l  

b e  H u l l  0 1 1 3 1  l u d  a r  b a > l l  I u l  c t l a b l i d i u i g  

i j i i o *t u i  r e n t  j u n t d i c l i o i i  o v e r  i i o i u c t i d r i i l  

I n t u i c d i .

I I .  I t t u l t . c t  0 " . ) l 4  1

A lii  i ;l i i n m i e r ,  in d i t i l i a r g i n g  i l l

, I ,*1 y . . I    I  I  D i l i  I i .  l l i r  i n . n il. I t i t iv m l



IIAf'U-~TBTUiV7JM̂ RgnflMMPfinnTi>rc.u nJT" 
d f c a a c i  a f t e r  L a  l o o k  d c l i v a r y  o f  | > » r k t g c  i t  a f  t e n u e  w a a  n o t  a | i p i u | i t t a l s

puat alfica and drova away in Ilia vehicle in 
qucation > u  lawful and dnl not provide 
any batia for enlrnptacal defumo, ami Ikal 
forfeiture wnj M l paccludid on theory that 
Ihe twain* kad n iacd  lo  bo conlndiaml 
wkca initially aeiual by the government or 
tKat guvtrnoitnl agents kad failed lo  fo l­
low alaluta and rogulalioni la failing lo  
Impound lha unlawfully Imported oocaina 
after initially finding it.

Affirmed.

y a i n  l a b o i i  a T A H o a n o i :

r U U H L  A O k N C I C U

U onm llr  a. Cn llfo ra la  lla a llh  
and IV ilfa re  Agency 

414 FU l'pp. I l l
Oomoallc worker* tmployed to aaaivl 

aged and disabled welfare rrtipirnla with 
batic daily ekorca brought action for wager, 
ln|uiJilcd damage* and declarator) relief 
againil ru in  anJ county agenciei, seeking 
camplianca with Ike minimum wngo pawi- 
ikm i of 4k* k'air labor Slandanlr Acl. On 
moliunt lo d iiin iir  for failuia lo Hate n 
claim on which rrlic f could ba granted, or 
for ruinmary judgment, ami an mutmn of 
one dcfrmlanl for change of venue, Iht 
Ihalnd Court, Olwrr J Carter, J , held llia l 
iiiuea o l fa it imvludmg summary juilg- 
menl eilale-d a< lo who rmpluyeal plalnlilfa 
and whether they wtre within "companma- 
ilnp" e irr  'ion of Ihe A t l,  lhal defend 
aula coukl be keld ar joint cmployini umlcr 
Ike Acl; that eatk defendant could ba 
fuund lo U- an employer under Ihv Ael; 
lhal Congreat did nut m eed  ita power un- 
d ir the roinmarct rlauaa in (Blinding Acl'a 
courage lo ibjiiiealir rmpluycoa who wurk 
Ip limm'boldt, that lu ll w u  not barred by

Wotiuna domed

C L A S S  A C T I O M

Lau v. Standard O il Company a f 
Callfuatila 70 P.II 0. 621

Aclnm waa ImKig?*. lo  rneover for al- 
legid diacrinnnairon in employment Croia 
motions for delerminalion of c lau action 
weir filed The Uaaliact Court, Swrig irt. 
i , held lhal anil would nol lie certified aa 
tla u  acliun almc plainlil'f failed In |itmc- 
eula Ihe aclioa with reasonable ddigenea 
and. fr i aueh reaaon, would not fa iily  and 
adcqualely protect Ihe elaal

llefeadaiiCa mutlun granted; plain- 
tiffs' C r o a t  inulion d> nied

VIETNAIILSE CHILIUIEN

Nguyen On Yen v Klaalngcr 
70 F . l l l ) .  161

Action t i i  brought on behalf of Ihrea 
Vlelnameac children in United Staler who 
allegedly had not bcea legally relvaaed for 
adoption and who kad families itriinng 
llmir relura Tha l lu lr ir l Court, Spencer 
Williuma, J , held, inter alia, that lha arliun 
could nol lie maintained aa a ilcaa action on 
bvhall of all Viclnanieiu ihildren in United 
Stales who had nut been legally ralraaed 
for adoption and who had frmillca doming 
Ihrlr return amea Ilia n r tr lit ry  pierequi- 
l i la i had nol teen mel, bul lhal there was 
fodcral qurtlfun jurlsdultnn with rrapcil lu 
tha iul) on behalf of lha Ihreo named plain 
llfll

Action dnmliaed aa to alncnl membrrl 
af claw

Order mojificd, 1 C ir , 628 F 2d HOC

in «

a

I.vi

■ r niiowcru association,
P l a l a l l l l  a i t  l l a t p a a g a a l ,

v .
f l a l l a a  n u n i l i r ' v Z  a l  a l ,  O a l a a g a a l a  

l a g  A p y i l l v a i i  

I .  A .  M i n i

B u p m m i  I k i u r l  o f  t l a l l f n r u l s .
A u g .  in. I S I S

Uidamful icu ine r prnrrrding waa 
bruuglil by lann labor coiitruclur ag.ilnil 
(aim woikcia wliu in i lu l  ronipany owned 
hunting ll ic  M iinnipal Court, Vcnmra 
Cinuily, Albert 1' lllanlotil, ) ,  cnlcrrd 
judgment fur ronlraito i, and *|i|>cal was 
la lcn . The Superior t.'nuil, A|>p<llalc Ik - 
p.nimcnt, Veniiira Ciiimly, a llitm cd llic 
jiidgmriil. Ihe Saipicmc (uurl, Mutk, ) ,  
held l lu l  il w u  uol dclcinc lo iiiil-iw(ul 
detainer acliun I Inal lann lalair run lia ilu r 
aoiiglil po iir it iun  o l p ic in iic l became lann 
w o ilrr  lemma were un Slnke; bnl l lu l  
d c lrn it llia l lann labnr conl.arlur in ll il iil-  
id  iiid iw ln l detainer adiun in relalialiun 
againil farm woikcra became o l rhcir t i l­
ing u l m il in ledcu l couit charging viola­
tion b y  conlrailur o l the Farm l abor Con- 
Irarlor Itegiitiaiiuu Ael waa available, 

( l e v e l l e d .

 .... 176 Cal Itpir. HI8, vacated.

I .  L a k a r  n a l a l l a a a  C > ) ) l

While rigln of employed lo organise 
i i  c i|u c iity  pio lretid umlcr ih t Labor 
Code, c'uptufiria and unlona alike are gen­
erally iiern iiilid  lu me any legitimate ecu- 
numle iiiraiia al llie ir dniui.al lo a ih itte  
Ihcn rudt, iu iliiiling rcptaeriiieiil o l alrik- 
iug (Iiiplnyeei We n't Aim I .ilair C ode, | 
021; Naliuii.il I nbui Melaliuna Ael, | 2(J) 
•a annndrd 20 II SC .A  | 152(1).

I ' a i m  l a l a i r  c n n l i a a I n g  b a d  r i g h t  l o  r e -  

• C l v e  ( i i i l l p a u y  u w i i t i l  l i u i i i i u g  I n r  n o n -  

i l r i l i u g  l a n n  w u i k e i a ;  i h i n .  d c i . - i g  l h a l  

l a n n  l a b o r  c u n l u i l o r  n o u g h t  p u t t < s i i i i u  o l  

h o m i n g  h e r o i n e  l a n n  w o i k c r a  w l i u  r e n t e d  

i l l  l a a p i . u n

haming'werc on tirikc wai nor available in 
nidaivlul detainer action. Weal'a Ann. 
Cmle ( iv 1’ iue | 1161

1 Laallarg aag Taaaal «=}|C(). I)
C riirr.il rule i i  l lu l  btcauac an unlaw­

ful dtl.iuicr a ilion  it j  m iiiiu iry proceed- 
lug dctigntd lo lacilila lc owneri in obtain­
ing pouo tio ii u l Ihnr r ia l propcily, toon 
irn la im i, erota complaint! and a llinua livc 
delcmca aic inadnili'.iblc. W ell's Anil, 
Im lc Clv.l'rbe. | 1161.

4. LlaSlarg aaS Tlaaal Ca}?5
A landlnad may be picrlm lcil fioin 

rvicling a Irnanl in lelalialmu Inr certain 
Lmdi u l lawlul arliv ilira  o l Icnam.

I. Laallarg sag Taaaal
In llia l a landtnid b.it no rig lil 10 put- 

tcn iun when lie acela il lur an invalid ica- 
aml, a tenant may rune dilutee o l relalia- 
lury evieinm in an unlawlnl tlclainer pin- 
(ceding. Wetl'a A lin Lode L ie  Frne. | 
1161

I .  L a a g l t i g  t a g  T a a a a l  € ^ 'IK {1 )
lu  cvaliiaiing wliellier larm wuikrr 

le iim la ra iic il valid d tlm tc ol mat alory 
d ic t ion  lu initawlul del.iipca prueredmg 
bimight by lann l.ilajr ennlraelor wlmh 
leaved tmupaiiy uwiicd homing lo lann 
wiuktt Imaiilt, cum I would engage In bal- 
anting pi t h  c tt ami determine whtlhri pub- 
lit |adincl (inliteretl by piolccling laim 
woikcr n i ia ii i i hum eviciian ouittcigbed 
u i lr t r i l l  in p ie irrviug lumimry nature o l 
i i i i I j w I u I delaiuer proceeding. Wtit'a 
Ann Cmle Civ 1’ ioe. f  1161.

I .  C a o r l a  e-MU(t)
St.tic m u ll haa ennciirreni juiitdieiion 

lu r iilu ite  a right m ated by icJrru l law 
nnlrti law eacludeo tuncinrent |nalatjielioii 
oi la incompaiible tvilh aueh Junadnlion.

I Caorla C»tl»(l|
Stale eouil In i tuiKUircm jnriiihciion 

lo en lunc ngh ii created piiriiiani lo llic 
I ann I abor J'unlraelor llagiilra liun A it. 
l ann I alair I unlraciur Hcgnlia liu ii A t l 
nf ‘ 965, || I  al trq , IS aa amrndrd 7 U.S. 
(.A . || AH2 et ic q ,2051



*. c»«fu «=>«**<ai
Alih.mgh ih t Kami f it u f  Co...ratio. 

Rrg.iirai.on Ael prohibit! dutrm.iualum 
• gaunt a workrr who invokta i t i r  A i l  anj 
p r th n U i rcrf.cr1.rt Inr i n c h  •litcviminj. 
Immi, iU I i c o iiilt  may in>|*oif their o w n  

ta.Klioni Kami labor lo u li ic lu r  R.g.i- 
tiat.op Ael o l 1%). I I  i ' l l  »*||. I i
tnx.Rbj 7 u s e  a. i i  2012 ci m i, am.
I*, S tila la i « a lH

Statutory public policy ohiM be j t o -  
lecled whether pu l'T  I* enunciated by ihe 
Icgitlalurc oi by C o n su lt

I I .  L i i l l n l  » t  T t a a t l  C = * J M < 1)

Delrnic Itn i It iin  labui coiiliaclot 
which Iclied iompatiy owned homing 10 
Inm  wutkeri in tiiiu ittl unlawful detainer 
in io i i in it la liM iiH i iga.ntt faim workeri 
Ucau ic o l then filing o l m il in Icilria l 
couil thaigmg v.ul.l.un by cofiliaclut u l 
Ihe K'n iii la b u i ton lia c lo i Ifrg iilia lton 
Ael wai available In unlawful detainer 
proceeding Wctl'v Ann I ode l i i . l ' i k .  | 
1101; K lim  labu i (out .at tor Rcgialialion 
A l l  u l l% l, II  1(a), 12, IJ at amended 7 
u s e  A || TUI I (a), 2llkOa. 20JOu

II la e l l i i< a a t T l ia a l* a ) l l  I
A I j i m I I o i  J  m a y  n o i m a l l y  eaicl a  len- 

a n l  ( u i  any l e a t u n  o i  ( o i  n o  i r a t o n  a l  n i l  

b i n  n o l  c v i d  l o t  a n  t m p r o p e i  t r a i o n  i u . l i  

a t  i d . i l i a l i o n  lo t icnaiu a c l l o i l a  l o  v m d i -  

calc a i a l n l o i y  tight >

Slc|4tci« A. I lirv cy  ami R ich itd A. 
W cintlo ik lor delcndaiilt ami ip p c ll itO  

David lan te i, Nurll.rnlgc, Cecily N y  
oniaikay, San 1‘edto, It lk liild  A. W elti, 
laiiiy IIIacIi, Janiei Malleenh, Corel, Huh- 
aid l*<all, llclano, ami klanuel M ciln io i, 
k ln .liilo, at a inn l cinlae un bd ia ll n l de- 
lindanit and ap|nllanlt 
, llalliaway, t labaugh, I’e i i l l l  & Wcbtlei 
ami I'aul II Coweia, Vcnluia, lu i p la in lill 
and iiipundrul.

K I O S K .  J u t l i i r

A l iim c ia the right u l a tiiipu ia lc igtl- 
cullu ial eni|doyei lo tv id  la im woikci len 
ault lium  company-uwued homing in iclal- 
ii lio n  lo i llicn  io Ic in Mini; m il ayaiutl 
Ihe vompaoy in idri I lie ledcial I'amt t.ahur 
eon liarior llrg.viial.oi) A d

l)clcn.lanla t ie  lemon picket! who wcit 
employer! o l |daiulifl, a lann laboi ..hi- 
Hanoi C la iu lill, Ihionyh a I (dialed cum- 
paniea, providel hunting lu many o l i l l  
employed, intlud.ni ilia ac d ilindan lt.

On K'cbniaiy 2S. IV75, dtlcndanli, inrni- 
bcit o l a o l iu i  p ith in ' iiio t ia liu u  .mil- 
filiale.l w ilh any laboi ....run, walkrd o i l 
Ihen jobl in a diipulc ovci iinplin iii.la lion 
o l a picvioui agreement wilh plan.nil 
Th icc weekt la in , drlciMlai.lv lilrd  lu ll 
agauivl p la in lill in ledrial d n l iu l in.nl, 
chaig.ng'vluUliiin o l Ihe I aim I aboi I on 
l ia i lo i R rg itlia liuo A d  (7 II.SC. | TlMI
II My ) C k iiu iill inuneilialdy tcived de- 
lemlanlt wilh evlvlioil lio in c l and, prhrn 
defendant! (ailed lo leave llic  picmnei, 
lilrd  unlaw I..I Jrlauicr adiout (I u.le 
C iv .P ro i, | 1161.)

In Ihe comotiJalrd inilawlul ddeiner 
pturccd.ng below, delrialanlt aought lo 
eaiic Iwo allun.alive d ilrm et (I) p liin  
l l l l  wai uulawlnlly lerhing lu ra id  Ihr.n 
In ida lia liun  (or Iheir m ike; and (7) ihe 
cv id ioo i wen- in cil.illa lu in Inr llic Ic.lcial 
m il lilc il by dclrnd.uila Ihe ll ia l cuuil 
granted p lm m U't nmluni lo evdu.lc evi- 
lien.a irgaidmg bull, o) ll.e a llun.a llvr 
d ilr..* '? and enleicd judgment agaii.it de 
Jrndvi.il

, /
I

1 1 . 2 1  W e  d i i i u i t e  t u n . m a n l y  o l  d r l c i . d  , 

a n i l ’  c o n t e n t i o n  l l . a l  l l . e  I n n  a l l i n u a l i v a  

d r l r n l r  t i n . o l d  n o l  h a v e  b c i i l  C l . l . l i l l d '

III the ciriiun ila iMC i iliowu. il i i  mi .It- 
lenic lo an inilawlul . 1 . 1  aunt adlui| llia l 
p la in lill lo.igl.t pmtt i.uni o l the pic.unei 
U .au ie deliu.lann were on allikr. While 
d r lr iiJau li have a tight lo all the, p lm il i l l

|. lh lti.jK.ie, la Iktli pailllva lor k t ii la i befall Ikla laud ae< la t i l l  auawial, kava abaa
t l a i . r d  l i t  l l . a l  a l l l . u t a l l i a  . l . f r u v e

1

may hue nple.em fiile and. aa a ru iu lliry. 
W a y  rrtervc company hooting lor lltoie 
who ire  woitnng '

II

(J| The n'llier |no|a»cd a llirm aliv r dt- 
lrn ie - - ll. i l ihe unlawful detainer action 
w u  in ilil iilrd  in Impiojwr ida lia liun 
againil d rlrndan li lor liliug the federal 
I...I—prcieu li a d o ic r  yu on 'll.e 
ila rling  pou.i in evaluating I. a propuird 
delente i l  llie genrral rule lhal beciutr in  
un liw lu l rld.iiner a ilion i l  a luminary pio- 
cccding drtigncd lo  facilila lc uwucii in ob 
laming po iic inon u l ll.eir real pinpcny, 
cu.mlrrclai.nl, iio itcom p la ii. il, ami a l 
liim alive delci.ie i aie luadn.itnblc. (I/a- 
ii>N l id  Co. V. I Kuml/rv (I97I)) i  Cal App 
J.I7I6, 72I.W Cal llp li.  7X> )

However, icvrip l cacepliooi lo Ih il |udi- 
da ily  cicalcd rule have been carved u*j|, 
and lenanli have been peruullcd lo  lane a 
number o l dclentei ill unlawful detainer 
i.lim it, tang.ug Ironi pio.nitu.ry IrauJ 
(.J al pp. 727 729, HI Cal Npll. 756) lo a 
laii.lluid't lailure lu mamlaiu an apailmenl 
in truanlatdt cuimI.i i .hi (f.rreit P. S u f t i io r  

l o o , I  (074) 10 ('ol Jd AI6. I l l  (a lR p tr 
7(ll, r.i7 C 2 J 1108). VaiiiHH ailcu.pti 
liavr been made lo  calcguc.tc ihe eaiep 
I.in.t, cul.niuai.ug m ll.e d itla.alu.n ul ll . i l 
rood in b ir r a  ll.al lu Ml. unlawful detain­
er p.mrr.lmg a Iru.inl may m liipote a de­
tente lhal ir la lrt d n r ii ly  lu Ihe iitu r o l 
|Miltri<l.u. (Id al pp 6J2 f.U, III Cal. 
Rptr. 7IM, SI7 I’ /.l llbR )

1 l l a i . I  rvraM.lv,  lha l .vclvl*lur« ,  a i . a H  la a 

few ll.ttlla*1 a i m .  baa a .alalalavj a vlrli . lv 

a u i . l . ,1. •  v . n l . , . . . h i  alva .o  la I v I m i  r.lallaov 

W l .l l . ,  ll.a rlchl af nHi|ilur«rt 0 U  « i | « n | i a  U

•  Mk*alw l . » W r  r » l »  ■••iluii
0 *»| »Mi | i | #r «i « mi l l  Uf i l u.  i  « l i b« g n . # i . l l r  
|r«tlllll|oJ III* Hllf |r|llllimU *< MIOlltll*
• ilu0lt* nl Unit .11 i|tu in| In 0i lili tip llu-lf yiaiU¥ r&00«7 (IUIJI H l!«l .1.1 Ol'J PHI 
flttV |H3 <Im!ll|*lt ft.'I, D4I| I 'M  l l l l ,  r<hi
Vlt «»•!•*, i t*  9 ,| •fva0y|t00 tl*,
I - * I  N* I n f H N i i i  o i  ( I . | * . M  i n  i i 4» i  

t*0l t l |4f 4W. J I I *  I ' M  7U |  i l a . u  «lil.tjugk

1 It 0 |ti «Mlr ! - » • * •  > In I i I m J  M i I I h R  W»M |f 10*11110 
an rtai|ilitg0f liuci dl*4 lulling la I • « * « « f l « i 0 In 

f lU lU l l l IM  fur uuli iu U l | « u l t l l l |  |  U l t H H  9

14. 51 One lurh icn»i;niird ilf lcn K  it ft 
|4rj |  It a* I tit unlawful ildaincr scl»ou
• ntouuii lo ft " fd a li i io r f  cvulion.** It it  
tf lilrd  ihgl * larullotd m»jr Ik pirrludrd 
Ii Min tv it iu if  ft trnftiit in ida lia lion  lor 
ccfU in \iudi o l IjwIuI ft(tivilir« o l llic  
tenant. A t ■ tjiidlord haft no fijjhl to pot- 
K it ion  when lie »cckv it lor inch an iiival- 
id iriMHi, ft tciiftiil mijf iftltc the drfcntc 
o I ttl jU ji lo iy  eviction til ftit unlawful dc- 
tiin rr p io trfd in f. fVrfcuriprr v. S t t f i n o t  
C * t t l  | 3 Col 3̂1 507, W  CftlKpffa. 
7̂ *7, f/d IV7d 97; ir t  i l ia  . i i i h t t l  I n i t n I* 
mmI C§. v  H i t th ih io n  (1962) 2(M Cal. 
App 2.1 24?» i l  Cftl.Nptr. 309 )

(6) In evaluating whnhcr dcfnu lan li 
have fftitrd a valid drfcocc of ic ta liiio iy  
ftviiliou, we inml engage III a balancing 
ptnecit We n*M»t drleiMiine w hnlirf the 
poldic poluira furllictcd by piolechng de- 
fcmVanu from eviction oulwcigli the inter- 
cita hi prcierviMg llic  aiinuniry natnic of 
unlawful detainer proceeding!. ((/miou 
O if. tuprft, 4 Cal App 3d al p. 726, 61 Cal.

, Kptr. 756 )

Defendanta aivrrl that to allow plaintiff 
lo ev iil tlirm in retaliation fur filing tuil 
nmlir the federal Faint I al*or Contractor 
Wrguliation A d  would frtitlM lc the put- 
potra ol that act. A ll aualyiit of the lu l­
ling behind the iHratutr h»*.di «upi»ut lo 
defendau'v' lonleniiou the ad wai an- 
nr led in l% l in rei.^oiike to a Congffiiiuu* 
al finding that "the d i.inutlt and inilru- 
ineuialiiick of iuleritaic cuniiKtrcc aie 
being u«rd bg id la in  irreipuiuible ivMitiac-

C l f « w « n ' a  O M t*  Twft I t *  I  I N I )  W J  «  • »

A|*|* ‘.M l l l l  I i  1‘nI It|*«v mm. ** I'alifutuU
law |if0*1 Iil0 0M INt|<lii|ll IlMiM rr|il0lllfg tllll 
lug riui'Uim# t:*ru iihiI* 1 lli«t»'tK|«nliiml*# 
••|i»il»tl*ll0llV0 vl’lM HMtHhllfd lu I I I #

« l  l a l w i  I I . I r l h M i  A i l  t * h h b  • « p i r i . l t  
f M t p i v  f « m i 00i k 0n  f i v n i  110 w i i u r r  I - 9  
H  i t :  |  t f t ; | J | | -  « n  r w p h i r . v  m « »  l H t . f u i i g  
t i | i l i i r  %*•»! »»# •!•*. 0»a v l . i l l v f t  fa# mwhmwIi 
i h . i v k i  (N  I . .  H II *  I f n b i  , t v i # l i w 0, 
I h+ ( H i b  I  I I  I lNkfi 4 t «  I ' l ' J  1 1 0 .  I K I ) i b a  
A 1 • I i n l i a i r t  l « U i r  I I I I r i i m i t  A i l  ( l . i M ' i h l * .  
|  1 1 1 0  t l  •*•! ) p a l l r i v i t l  a f l * r  Itiw N l  II I ,
■*00 Mill 1 * 1  In  tlfM l tl Ibl rlllMT ill# I Mill Ml

dnpwia • 11*##



" lo r a "  '  wrbu ci|doit ■•••*
(M ill ag.rii'illltiral and the puytic
gsncratty. . . (7 D S C  | 4> ll(n|)
l l i c  i Ij IuIc rciptiirg Î mii l.sbnr contuse* 
(oi * lu di it  lute lo r j i l i  worker all ic lrva iil 
liilonu/lio ti about bis live employ
itiessi k«vl lu o U iin  • certificate from ihe 
Secretary ol I abur. The arcrdary •• «■**■ 
l*o we n i l  lo refuse lo renew a ir t l ifn a lc  i( 
he limit, uiier - lu , lhal a contractor haa 
given la in  information to worker* or hai 
failed lo  comply with h it agreement! In 
Ihe original venom o l the atl, Ihe only 
penalty lot vvoLlsois wai a line $5tf).

llu l a f lit  • decide u l r t^  with
ill* 1-tw, tMttimmjr U lu rc  l u r  . o n  d. non- 
mated lhal H i original obfcdtvr* had in>I 
U rn  achieved A report o l ihe Sritalr I a- 
tor and I ' i i U k  Wei la ir  Commit ire de­
clared, T l  hat become dear lhal the provi- 
liont of the Ael rauitoe U e ffe ct ive ly  en­
forced Won compliance hy lliutc wht * 
activities the A d  waa initmlcd lo regnl.i 
haa become Ihe m l/ rather lhart Ihe tact; 
lion* | Sen Key No 91 I M .  1974 111 
l  ode Cong 4  Admm Hewi, al p 644. 
fhereinafter d ied at Senile Krpm l) ) 'T l 

* II I|!i|lc evtdcnt* llic irporl lonlinurd. 
That |hc A i l  in i l l  present form provides 
tip ee.il driericnl lo violations * ( I J ) Ac 
Ciinlingly, Ihe ad wai lOutulir ably 
ilitngthrned by 1974 ainrrKliuinli, iiulnd- 
mg a section yruvidmg fur a p rune  civil 
icinedy (7 U S C . | TIIVm) .ind another 
prohibiting discrimination againil is worker 
lu rrljln ilto it (or filing m il tnsdi-f Ihe ael
( / u si: | mi).

'Unit, i l appears lhal llic  ledeial arl re­
lies in large pad on thr initiation u l p r i­
vate litigation (or III c lfrd iv cn rtv  II rm 
ploye♦ laiii.lordt arc pernullcd In iv ir l 
lit iu w o ilr f  lerurnlf from Company con 
milled homing in retaliation lot mil* hit- 
gallon, II can be anlK'ipalrd lhal llir  gai- 
forcinienl ol ilia fcdcrnl a il In this Malt 
may rapidly Ucomr i  limit utjtfd. Migrant 
woilert, who ultrn limit rely un ll id r  'm- 
ptoyen for limning, will l< iindritlaiiil.ibly 
id n ila iil lu iitk  lining pstiutiian ul llutr 
lunnci by taking then lamlhudt to luu il,

i . g u r J U k !  o f  how e g r s g i o u a  tin h i l l i r ' t  V I -  

c 4 j | h h i  uf l l i e  f i i k i u l  h w  m . i y  b e .

fin: iufiwlice inlicrcul In lint mil UiKuni 
rnou *ceu:iiiu has been increasingly rccog 
meed by vomit in ir tcn l year* In (hr 
leading cate uf HJ tuurJi i». Ilabtb (1968) 
(W I IS  App D C  1/6. 197 K /d  687, ll.e 
fcdcml (uurl uf Appeals held lhal a laud 
Ion* wai met cinpoivetcd lo cvk l In rdalia 
lion %>r hit icninl'* repotling of houttng 
dale *10*1110111 lu llte authorities 1 lie 
court reasoned lhal llie  homing cmle* 
ruuld nol c llectiv ily  t*c cuCiikciI iiu lc ii 
Icuault could fCpoil violations by landlords 
fvtdnHil fe aro l reprisals 

I tluiitill was followed by l<obi*io* u 
/IivmunJ //iiNiiNjf ( v i f o t t h v m  (197/) ISO 
U S  App D C  17, 46J )-.Zd 851, tn wlurh a 
landlord tuoogtil a m il lor potvrttioit 
•gaintl a Igi.anl who, m a srparalc pm 
crediug, h id  tu iC fit lid ly  liivnkcd her right 
lo refute |o pay tcul un the ground that 
her apartment was uultdiabilable The 
court ruled in favor of the tenant, corn Ind 
lug lhal her rrghi "would be shallow *n 
dcrd if  ihe landlord were fire  to peualiee 
els t ie rtn e  by tvklitui.** ( I J  al p H/v11 

In ,V»hwciyer v S u f t n u r  tinarl (1970) 
inpra, J  Cal hi 507. 911 Cal Kplr. 779. 476 
I '/d  97, ih it  com I In M  lhal a landlord 
may nol rattc rent in reiahalion fur a len- 
•nl'i catenae of hit right under C iv il Code 
in liu u  194/ lo  in.ilc icpa in  and dtd iid  
their ends (turn Im rent payments Wc 
dc iU dd , "Whatever valid ity legislative 
ptnpoit iiulmcd the passage o l sctlinn 
194/, i l  cauuui I k  achieved i l  Icnauls ra n  
citing thr lights granted by ihe in  noil 
may be punished wills fnduial appnd.j 
lion** ( I J  al p SI), 9U f al Kplr. al p 
71/, 4/6 f i d  al l l l l )

Wlith the I ' . J t w J i  Si h u m per line o l 
• t i l h m i l y  Kmlv t u u i l d c i able Biip|HJrl lu  s l i -  

f e m l j u l s '  position II U M i g i i a b l e  l l i a l  llitf 

p n  will case i i  d i t l i i t g i i i i h a l d c  in Iwu re- 
Iprds. In  i t ,  in c a i l i  u l I h e  ( m u t e r  sates 
a lu u il sought lu f c c o m i l r  bi s m i l t t i v f u l  d r *  

tainit t l a i u i i  w i l l s  a i m t l i i r  s t a t u t e  ul she • 
same j i u h s l u  l i m i ,  w h i l e  l i n e  a a l a l e  sutirl 
I S railed upnu lu i f t o g n u e  p o l i t y  unduly*

v

lug ftd.r.d I-IW. l ia lu l i l l  am  Hr lliat de- 
fendjuta ave puwulcis lo invoke llte* lu lcr- 
al law in »lali couit because caclinsve |ur- 
mlutmu lu cn lo ite  ihe ael f i l l s  in the 
federal m in is ami because llie pciwtr lo 
deal with an eviction in ida lia liun  lor in­
voking the ael het cadu iivrly  in |h<t ael sl­
id  I

(7 9| P la in tiffs  contention! are l*oth 
inacrurate and inapplicable lo  the prncnt 
proceeding. It is wrll c ilahliiltcd lhal a 
Ha lt court ha* lomurcritt |titttdiclion lo 
cnlorce a nghl created by federal law on- 
levs Ihe law CKdudri conrurrenl juri'dic- 
linn or it UKiimpaiilde with such juiisdic- 
l*nt. (/>umd l i s t  f a  s* ( trarJirry (I'kS/) 
368 U.S 50/. 507 VS. 8/ S C l 519, 77 I. 
I'll 2d 4H), M'Mam# v  ilorpo lb (19/6) 
16 Cat 41 034. g|/. 1/9 Cal Kplr 45). 548 
I'./d ICS; H i tu r r o l l  v  I A  ( - iM l j f l lh  
C H f t n l m  (1957) 49 Cn l/d  45, 59, 115 I*, 
/d I/ / )  The fedrtd arl hriein neilher 
rapfctsly nor impliedly cadmlct a Male 
crmrl Ironi colon mg itt piovitiouv, and 
there is nothing tuhrrenl in the nature uf 
the ad, tudi as a lornprdirm ivc frilcral 
adiiiuiittraiivc scheme, winds militates 
against conrurrenl jurisdiction As lor the 
piuvitiun uf llie a il prulnhilmg diicimiina- 
Inin agamsl a ivurkrr who invokes the ad 
and pictcrihmg remrdicf Ins tilth iliscnmi- 
iiatiun, llie• < is nu unhcaliun llia l Cimgirts

* iiiirm 'rd Male suuil! lo ic ltam  from mi- 
pntiug itinr uwu sanoMout To llie con­
trary, trtlnm /II5I o l llie ad provides, 
"IIns dup lrr and llic pruviiiuus coulauird 
hrie in me lu llru lril lo iupplrmc*it Stale ac* 
lino and siHiiplMiisc wilh this rhaplcr ihall 
not cviute anyone from cmtiphamc with 
appropriate Stale law and rrgulaliun "

I  I I  la elgHlthaul lhal tha i r » * « J f  p i v l r it a J  

hr tha l« l a I* i u u i I  lu N tt i  Itlnig «w uufate 

lahur i i t a il ha  t h a f^a -  I I m  a« «luatv»lr wllhlu 

lha fvilnal i n t M t ,  |  a ,  ll>a Maihuiat I  i U i  

llvlalluna ll>"*i*l l/lan t in y *  a

J J « H M  <Ha.Mll M U  l ist * . ' JU i l l .  IU  8 1tl. 
1 ) 1.  9 I . U . ' J  11J \ )  llul M « a  Ihuugh lha 

i  alula inutia h a J  aa |uil«*tl> i»**a la au ni la lu 

lha « U i | -h * | i v 'a  lUiCatf Iklnf | U B i l h a  i  half a. 

tha . I i * i*11 n*a I 'u u i l  h * I J  tSal lha iwurla »**ul4

Muir relevantly, nu alale court in this 
plus ceiling la bung called on lu interpret 
or enforce federal law A ll ddcivlauti atk 
is Ili<I gtalc law be construed so as 4/'il lu 
Ihwarl llic  is p r r if  purposes u l a a J*al 
lediral statute. The supremacy a  ol 
the United Slalrs Coutiitulion (U S  Couit. 
art VI, d  2) command! no Icif, as was 
demonstrated by llie hupreuie Court in 
Nuih  v. J lunJtt ImJnitnal  Cvinmn. (1967) 
M  U  S /IS. 08 S 11. W .  19 L  Kid /d 418 
There a stale unemployment compensation 
a il had been applied lu U in h w  lu an 
rmployre solely because vlie filed a- unfair 
latair piaenre rhaige with 2he f/atiuual 
I al*or Kdaliuus tMuaid The high urn it 
In Id |hc tl ale arl uucunsiilulional as ap 
plied, reatumug dia l aia enlorceniciil under 
llie sitcmiiilauees uf ihr cavr Icuthd lo 
frm ltAir the purpntr t*f ihe daliunal la  
Un Kelalinus A il:  'Tmplemriiiaiioti of the 
A d  i i  depcmhiil opmi Ihe initiative uf in­
dividual person* who mini, at pditmni'r 
hat done he r. invoke h i iinctinn i through 
filing an unfair tabor ptadhe charge 
i'ougrett lias made i l  clear lhal i l wishes 
all pcnons with mfurmilimi about inch 
practice* to be comptddy free itum cues- 
ctu.i agamsl rcpmimg lim it lo ihr Ihurd 
11ns is shown l*y its adoption of | 8(a)(4) 
wlinh m.tkrs il ail uiif.nr l.dnir praduc fur 
an rmphiycr lu diKinumaie agamsl an tin- 
pluycr because hi has fdc*l sliaigcs." (IJ.  
i l  p 718. bM S C l al p .165) The applua- 
bihty o l llie foregoing rationale lo  llns 
case is a|>pjieul As in Ahub, an ainmpi 
lias allegedly been made lo retaliate agamsl 
persons under tlale law l ei  srilm g lo m 
vuhr a icrnrdiil fidrval statute 1 Also as 
in AfjrA, (ougrris lias eaprctsly dularcd 
that si dcvtrcs lu encouragr persons lo

suit hlinkr lha fimi'tlaMh*! vf lha N l It A kg 
vvfuiiUf |«nalilia v|nvvS «m awvh«ri« Ivr 
lhvvkn*c lha atl. tiii.dlasly, In lha |«rr#**r«l 
r « o ,  w i n  t f  plaintiff wrta tarrrti U  • • •* » ! 
It*/, lhal Ihtf l« l.n| runila hav# asilnvtva 
|«i i la.ll. lion hvii I L  '* s labor (Vrtilf allot 
lit (I it tallwO Atl, alvta ittiula wu'thl •Sill U* 
thaiivd with II*** ihilf i>f aa«*tliN|; lhal Ittiph' 
Miblillun of lha atl la nal hu*liat«*l

•V
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come forward will* rom ^ in t i charging vi* 
otJlkm'I of lf«r f r ik ia l atl; im  only do the 
IV74 amendments provide foe a private c iv  
«l rtmrJjf, Ui( llu y  alto prohibit ilik tm il-  
tuik»H agaiml 0 per ton in retaliation foe 
filing ta il u idcr the ad. Our duty lo  ctt 
force the will o f Ihe Mala Legislature ia 
equaled by oui responsibility 10 m io ic lhal 
the intent ol ( oug ic it n  pot ignored 

A second fador that arguably sets the 
prcwN caw apart from Vdnw ifi-r and 
h J w n r J i  It lhal ihe statute which defend 
an li claim they arc bring cvkted for in 
voting waa cnailed primarily lo prolcd 
them »a t^ yloyn i, not aa Icnanta II can 
readily be Men, Miwtv tr ,  lhal under ihcie 
tirtintMancc* llua 11 nol a meaningful die* 
tine ism. To begirt wilh. (he federal ad 
ir to fa e ic i hooting at one ol llte major 
problem eonfiooiing a uugranl faintwork- 
cr. One of the motivating fadoea behind 
{he act waa llie failure of many con trition  
lo .^ruvidc llvi.fr ir o d c i i wilh promised 
homing or to furuitli them with a.udiary 
• cihJriwci. (Senate Kcpoit, itiprp, at p 
6142) Accordingly, the act regime* a 

J , counselor lo ditclot? lo prospective woik- 
rra Ihe hooting id  be piovidcd to thcat, 

r* and. U  he cvvn| a contractor controla the
hoisting, he mint posi the lerm.i and condi­
tion* of occupancy Aa tha frsmSts of the 

, arl teroguiicif, it it  mf Jr;.ut» to separate 
the rule of employer from tViat uf landlord 
and the role of farmwuiker from that of 
ICllllll.

Alto, ih t holding o f  5rA«w»yer cannot be 
Im iiiid lo  the narrow proposition lhal leu 
aula are p ro ln lid  fiom retaliation only 
when they ta lc at I ion runecrniug tin* con 
diiKina o| their Icnaitey, California cate 
la»v haa not beau m  reitrirtrd In d h  
Ifrurf Invo i lm to l ('* ac. l U n h m o n  IWiJ) 
fapia, 704 Cal App?A 24 s, 22 Cal Kplr 
hl9, cited with apprnval in Vihiariper aiwl 

f f*#rp, a tenant (untended that hr waa
•being evicted for rati.il teatona. Although 
nu ll a complaint did nut relate diretlly lo 

< the cuudilMiut n| tenancy, It irC ou il o l Ap
pval fie It! that a lamlloid may not periuiitt-

b l y  i n v o k e  t h e  p o w e r  o f  a c o m *  t o  e v i c t  a 
p e r  t o w  b e c a m e  o f ;  i *  c o l o r .

I n  a  r e l M t d  a r e a ,  a  s i m i l a r l y  b r o a d  c o n ­

c l u s i o n  w a i  r e a c h e d  b y  t h e  c u m i  i n  f ' r f r r  

r*#WM v. InUimilionol Urolh tthooJ  o f  
1 tam jirrr  (1959) |/f La lApp2d  IW, J f f^  
I ' 2 d  2S . I h e c e  a n  e m p l o y e e  w a a  d i s -  

c h a i g r d  a f t e r  h e  r e f u s e d  l o  t e s t i f y  f a l s e l y  

b e f o r e  a n  a n r n i b l y  c o m m i t t e e  l*!vcn 

l l i o o g h  I h e  t l a l u l r i  p r o l u b i l i n g  p e r j u r y  d i d  

n o e  a f f e c t  c o n d i t i o n *  o f  e m p l o y i i i r n l ,  t h e  

c o o i  1 i r a v o i u d  l h a l  " i n  o r d e r  t o  m o r e  f u l l y  

e f f e c t u a t e  t h e  s t a l e ’ * d e c l a r e d  p o l i c y  

a g a i u a l  p e r j u r y ,  t h e  c i v i l  l a w .  t o o ,  i| iu*i 

d e n y  t h e  e m p l o y e r  h i *  g n  r u l i y  m i l i i i u l c d  

t i g h t  | q  d i K h a r g c  a n  e m p t o ; ' *  w l u i s c  ant* 

p l o y i n c n f  i a  f o r  a n  y i i s | w t ‘.1 d u r a t i o n ,  

w h e n  l l t e  l e a t o u  f m  t h e  d i s m i s s a l  i s  t h e  

c i u p l o y r c ’ a r c f u i a l  l o  c o m m i t  p e r j u r e . "  

( I J  a t  p. 1 1 9 .  J 4 1  | \ 2 d  « |  p V  )

(10} A* wc aaid In S ' tkw r i fe t ,  mdi 
casts ’’iiislrncl ua lhal one may ttol epre* 
cue normally iinretirielrd puwr* if  hi* ic t- 
aon* for m  cierc iia  contravene public poli­
cy." ( Wku/fiyer, aupra, 1 < a| hi al p. 516.
90 Cal Rptr. a| p 7J|. 476 V 2J at p 10? )
A l a minimum, ir/iwrigirr alamJt for the 
propotnion lhal "the right nol (o be de­
prived In court of home ami ihcller be- 
cause of the caercis* of itatiilory light* ia 
a ’broad cipiilablc prrimptc’ at deserving 
o f protection a i the right lo ci|iia| protec­
tion under the law " (M  at p 515, 90 
Cal Rptr. al p 7J). 476 I12d al p 101.1 
Slalnlury publir |*olii*y mint be protected, 
whether lhal polity ia cuniim icd by the 
I egitlaiurr 01 hy I imgics* In a it la lia lo  
ry evitiion pr«Mtedmg, llig tn n u l i|iictlimi 
ia nol whether the 1 ’ Hite i» d i i t r H  lo 
•id Imam*, but whether II tlependt for i|* 
ef fw iivruets on private initiative and / 
would |lm* be emasculated by allowing pu­
nitive eviction lu  the pictcul Clftiuit 
•lames llia l question muit h- answered af-# 
liinu llve ly  llitlc i*  it ran be slmwii that 
the miceetla in ptrtctvmg the aumuiary 
nature uf Ihe unlawful detainer proceeding 
outweigh the nitctcsta in fm iheiing toil

HnmniT)WMB"’ir»BODTA'TTC!r?noDKTOtitr "̂ "̂------- 767
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grcmoiial policy, dcltnoanta have raised a 
lcgilim.ili r« talialury evict mu defense.4

In arguing l lu l  pi (serving the sunmury 
natuic uf inilaw lul detainer pie* ceding* 
should control our determination, plaintiff 
relict eavliitively on Union  I)if Co. %>. 
( lunrlhr (1970) iiipea, 4 Cal App 3d 716, 
81 Cal.Rpte 756, whith involved an unlaw­
ful detainer action in itilu led by an oil 
company against a let vice tiytlon operator. 
In retisliiig that atlion, the letsee sough* 
to dnnontiralc that the company wai ter­
minating the lease in retaliation lor hit ft* 
fu?il lo atcedc lo a gasoline pricc-fiaing 
•rheme lhal violated federal antitrust lawa. 
The Court of Appeal held in favor of flic 
company on llu l point, reasoning that, 
"Whrp we weigh the compfca ami pro- 
liaetcd nature uf aulilfusi cates m llte 
light of the adequate icmcdict and dam­
ages afforded an aggrieved parly in loth 
cates againil llic  interest in preserving the 
Biumiiaiy ualuie of ait lin*awftd detainer 
ailiun, wo I m I i c v c  the laller to be uf para- 
s.'uniiiI impoitaiirc " (IJ.  at p. 726, SI Cal. 
Rptr at p. 763 )

Rut the present case differs fiom Union 
Oil in two ntsjnr respect* The fu it  i» the 
bmden that allowing an affirmative de­
fence to be licard would place on the trial 
euiitv. In Union !».'* in order to deride 
whether the evitiion wa* unlawfully ttla l 
lalmy the trial cum I wuuld have hrru turn- 
ptllrd to undertake the weighty task uf dc- 
leinumiig whether the company had in fact 
violated federal autilriul law*. In con-

4 l ’ r f M i J * * l «  J *  nut Ih »w S «  t’ lflt (UmI# • «HltaN 

I W I 2 A .  w kit It pfukll- ils  n n l l i l l a n  i | « l m i  •  

h ' M r i  " U i i u m  ml I  It* t u u  l u  b y  ll«« U m i  wC 

kl# tlgklv llilv i k « | i |w i  mr U r t u i u  « f  lit*

raitipUInf lt> at* »»'|"‘M"lMia ftuuiMiMfwlil 
• vtury • •  U  tvHMiiiablllir « f  a •Urlllug 

•  "  A l  Irvvl m u  r * m im * u l i l * f

w i U l x I s v t  lhal umlrr n i i l i i t  1412 A vrldtk 

v » i  r N i i l v l  prtur to . t r h m r r r  kul w n !  Inlw 

tlfati ofivr iko 01' ImImn I h u w I -  •  tvutl m a y  

p i a t i i t  IM i  at ft I vital lull out *  It ' S  It liaul « -a »  

d m  I  •  |-ct Iflrtl lu fli « i l i i u l * .  ( N u l l ,  f /ttaba-  

fw»y Uvtrliwk l» I'rlii'titHii i ' t i  Im .'o m r 
Hht m i  i k *  ilpvr tad UuuiJt I  I f  I I I  I f i a U t - * !

5ra*i, the Inal court hrra hat not been 
asked lo coutlruc federal law; i l l  only 
duty i i  to dticrmute whether pfamtiff if 
act king to evict defendant* in retaliation 
for filing a suit under Ihe federal act, a 
function lhal duct not involve corwidcring 
the menu o l the prior mu and ia llm i no 
more burdensome than the task imposed on 
the iourt* in /fkilraef Inxeiimemi and 
S fh w t ty t r .

Moreover il must be remembered that 
l/mom O J  involved a commercial lease, 
while the present ease concent* eviction 
liom  a icsitleiiiia) dwelling. Like Ihe let- 
it-, in  Union Oil, defendant* may file a 
v a ca te  nut to vimhtale their busine** 
fight*, but the ensterne ul  tu ih an alter­
native provide* small comfort lo a residen­
tial tenant A* Ju ilite  Douglas puts it, 
"the home, even though il be in the slum*, 
I* where tnan'i root* o n .  To pul him into 
llic  sheet . • . deprive* the tenant ol
a fund uncntal right without any seal op- 
poiluiiity lu defend. ‘Ihen he tote* the Cl- 
•enct of Ihe couiiovctiy, being given only 
empty promise* that somehow, somewhere, 
someone may allow him lo litigate the ba- 
lie question* in thr Case." (f.mifrry v. 
Afo im i l  (1972) 405 U S. 56. 90. 92 S Cl. 
M2. HH2. 31 t  I{d 2d M» (DuiigUi, J., dll- 
•filling) )

(II) In shmt, the present threat to the 
luumiaiy nature uf unlawful detainer pio- 
ending* is no gicatei than lhal we fated 
in Viktcrif/rr, and. as in 3 1 An riy ir ,  it muvt 
be balamrd igauivt Ihe more impotlJiil Ail-

tlUT.'J 10 Hat'll I. lies IIH| Aoulkvf «u
llur h i *  I *h it*  «  rvfttrary pnali iai* .  tvi-wNlng

i k a i  i w i l « u  1012 3 annnbinrMlf .  ra lkn  ( I l i a  

p i v r l m h l .  the M U l l a l ir y  tvluiait *l rfm »a  

v i k | K i t  b y  Ilia t m  law.  | N u i t ,  Warahariry 

U m I u m  as  a P r / m i  10 l / t b a / n l  

4 I I I  i »i al i i  a A f  c u a e A i t l  11W711 I ' i  l l » * i n i | «  

| .  i  I . | i l 3 |  W a  M i l l  >o|  i l a i J i  Ik a l  l i ioa U  

rawsa i l i f i u J m l i  ktralu « « ly  wa ll<« pulli I r a k i  

ki w i a M m l  H a l u l i .  e a l k i f  H u m  H o w  un 

4*1 lying i ia la  law Ifmh-r Ikt iM | . i * M »a r y  

e l i u w .  a a i a i i  i lalula laHwat kt- ai 'plled ta 

U i t i i M u n i  I k i  will al t ’wwgiw*.
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•' F o r  the'’p a s t  s e v e r a l  years, j u d i c i a l  and l e g i s l a t i v e
■ • .

r e c o g n i t i o n  of a c r i t i c a l  h o u s i n g  s h o r t a g e  in M e w  J e r s e y  and
* •

the n a t i o n  has p r o d u c e d  j u d i c i a l  a n d  s t a t u t o r y  s u p p o r t  for t h e
• •

d o c t r i n e  of r e t a l i a t o r y  ev i c t i o n .  T h e  g e n e r a l  a c c e p t a n c e  of 

the p r o h i b i t i o n  a g a i n s t  t e n a n t  r e p r i s a l s  m a k e s  t h e  i n s t a n t  a p­

pe a l  c h a l l e n g i n g  the c o n s t i t u t i o n a l i t y  o f  N . J . S . A .  2 A : 4 2 - 1 0 . 1 0  

eit s e q . surpr i s i n g ,  for the q u e s t i o n e d  s t a t u t e  s e e m s  m o r e  c o n­

s t i t u t i o n a l l y  c o m p e l l e d  t h a n  i m p e r m i s s i b l e ,  as a p r o t e c t i o n  of

t e n a n t s 1 r i g h t s  t o  f r e e d o m  of ispcech a n d  of a s s e m b l y  u n d e r  t h e  
• . , • •

F i r s t  and F o u r t e e n t h  A m e n d m e n t s  of t h e  U n i t e d  S t a t e s  C o n s t i t u -
V •

tion. E d w a r d s  v. H a b i b , 397 F . 2 d  687 (D.C. Cir. 1968); R o b i n s o n

• * • ** * 1
v . .D i a m o n d  H o u s i n g  C o r p . , F . 2 d  (D.C. Cir. 1972); E n g l e r

v. "Capital M a n a g e m e n t  'Corp. , •19.i2““N.‘J.--'Strper. -445 -"OGh.. l-97>0) ;

E. , & E. Newm a n ;  Inc. v. - H a l l o c k , 116 N.J. Super. 220 (App. 197 1 ) .

T h e  d i s p a r i t y  of b a r g a i n i n g  p o w e r  b e t w e e n  l a n d l o r d  a n d

t e n a n t  c o u p l e d  w i t h  the s h o r t  s u p p l y  a n d  o v e r w h e l m i n g  d e m a n d  f o r
. C . % • t • > •

a d e q u a t e  h o u s i n g  h a s  c r e a t e d  a n e e d  f o r  an e q u a l i z i n g  o f  p o s i -
• * .• , (

t i o n s  to a f f o r d  t e n a n t s  g r e a t e r  l e v e r a g e  in e n f o r c i n g  t h e i r  d e -

m a n d s  for b e t t e r  h o u s i n g .  J a v i n s  v. F i r s t  N a t i o n a l  R e a l t y  C o r p . ,
• •

438 F . 2d 1071 (D.C. Cir. 1970). N e w  J e r s e y ' s  L e g i s l a t u r e  a n d
• * •

j u d i c i a r y  h a v e  r e s p o n d e d  to t h a t  h e e d  .by c o n s i s t e n t l y  a f f i r m i n g
• • ' • •• •

• • • •

t h e  p r o t e c t i o n s  a f f o r d e d  t e n ants' a c t i v i t i e s  in o r g a n i z i n g  a n d  

in r e p o r t i n g  h o u s i n g  c o d e  v i o l a t i o n s  by N . J . S . A .  2 A : 4 2 - 1 0 . 1 0 

e t  s e q .' a n d  its p r e d e c e s s o r ,  N . J . S . A .  2A: 1 7 0 - 9 2 . 1  . N e w m a n, s u p r a ;



Whaley, 107 N.J. Super. 89 (D.C. -Hudson Cty. 196 9 ) ;  S t a t e  v.
• ( «

F i e l d , 107 N . J . v S u p e r .  107 (App.'1969).
• * -  -

A l t h o u g h  l a n d l o r d s  m a y  c h a f e  u n d e r  l e g i s l a t i v e  r e g u l a t i o n

of t h e i r  r e t a l i a t o r y  acts a g a i n s t  t e n a n t s  w h o m  t h e y  m a y  .view as
• •

t r o u b l e s o m e  e i t h e r  for t h e i r  m e m b e r s h i p  and a c t i v i t i e s  in t e n a n t s  

. o r g a n i z a t i o n s ,  or t h e i r  r e p o r t s  of h o u s i n g  c o d e  v i o l a t i o n s  to 

a p p r o p r i a t e  a u t h o r i t i e s ,  such r e g u l a t i o n  m u s t  b e  a c c e p t e d  as a 

r e a s o n a b l e  e x e r c i s e  o f  the p o l i c e  p o w e r  of t h e  S t a t e .  T h e  at-

•  *  t

te m p t  of a l a n d l o r d  to r e t a i n  his f a v o r e d  e c o n o m i c  s t a t u s  at 

th.e e x p e n s e  of his t e n a n t  m u s t  fall b e f o r e  the S t a t e ' s  m o r e
• * v • * %

c o m p e l l i n g  i n t e r e s t  to p r o m o t e  the g e n e r a l  h e a l t h  a n d  w e l f a r e

for the b e n e f i t  of a l l  its citizens-. T h a t  i n t e r e s t  c a n n o t  be
• • •

“served  by r e s t o r i n g  a less e q u i t a b l e  r e l a t i o n s h i p  be*tween l a n d­

lord and t e n a n t  o r  b y  a l l o w i n g  the l a n d l o r d  a  f r e e r  r e i n  ‘in 

i n t i m i d a t i n g  his tenants', w h o  m a y  e n d u r e  u n h e a l t h y ,  unsafe-

h o u s i n g  c o n d i t i o n s  in p r e f e r e n c e  to n o  h o u s i n g  a t  all. E n -
* * * •

•  •  •  1

f o r c e m e n t  of r e m e d i a l  h o u s i n g  l e g i s l a t i o n  w i l l  b e  m a d e  m o r e  

d i f f i c u l t  if l a n d l o r d s  a r e’ no l o n g e r  b o u n d  b y  t h e  p r o s c r i p t i o n s  '

'of N.J.S.A. 2 A : 4 2 - 1 0 . 1 0  et s e q . , f o r  tenants, w i l l  b e  p r e d i c t a b l y.  ̂ —  ----
• •

r e l u c t a n t  to r e p o r t  h o u s i n g  c o d e  v i o l a t i o n s  t o  a p p r o p r i a t e  e n­

fo r c e m e n t  a g e n c i e s  o r  to j o i n  t e n a n t  o r g a n i z a t i o n s  i n  the face

of a p o s s i b l e  r e t a l i a t o r y  e v i c t i o n .  * . * • .
• •

T h e  f o l l o w i n g  b r i e f  r e b u t s  t h e  a p p e l l a n t ' s  c o n s t i t u t i o n a l

c h a l l e n g e  o f  N . J . S . A .  2A:42-10.]10 et s e q . and a t t e m p t s  to p r o v i d e
• * •

t h e  C o u r t  w i t h  an o v e r v i e w  of the s t a t u s - o f  t h e  d o c t r i n e  o f  re-
• •

t a l i a t o r y  e v i c t i o n  t h r o u g h o u t  the U n i t e d  S t a t e s .



. T h e  N e w  J e r s e y  "Laridlord-Tenant— R e p r i s a l  A g a i n s t  T e n a n t  

Act" is in tune w i t h  t h e  m a n y  r e c e n t  s t a t u t e s ,  o r d i n a n c e s ,  r e g u l a­

tions and cases w h i c h  h a v e  b e g u n  to r e f o r m  - landlord-tenant l a w  to con-
• •

f o r m  to the ne e d s  of m o d e r n  society. An.'i n c r e a s i n g  u r b a n i z a t i o n  and an 

e x p a n d i n g  p o p u l a t i o n  h a v e  m u l t i p l i e d  the d e m a n d  for c i c y  h o u s i n g .

W o r e  t h a n  64 p e r c e n t  of A m e r i c a’s 200 m i l l i o n  c i t i z e n s  n o w  l i v e  in m e­

tro p o l i t a n  areas; an i n c r e a s e  of 49 m i l l i o n  c i t y  d w e l l e r s  in t w e n t y

^  , i
years. Y e t  at the same time, the e x i s t i n g * h o u s i n g  s t o c k  h a s  d w i n d l e d  

a t  an a l a r m i n g  rate. D e m o l i t i o n  for f e d e r a l  and f e d e r a l l y  a s s i s t e d  p r o -
m •* , * • • •

j e c t s  a l o n e  a c c o u n t e d  f o r  the d e s t r u c t i o n  uaf 9 1 0 , 0 0 0  d w e l l i n g  u n i t s  d u­

ri n g  t h e  same two'.decades, w h i l e  the n a t u r a l  p r o c e s s e s  of d e t e r i o r a t i o n ,
• * •  * •

* • X '
d i l a p i d a t i o n  a n d  a b a n d o n m e n t ' h a v e  e l i m i n a t e d  h u n d r e d s  o f  t h o u s a n d s  more.*

-S-’.r .^shortage -of -decent, -housing -has*, b e c o m e  mi-national ..crisis- - A l m o s t  8
• •

m i l l i o n  A m e r i c a n  f a m i l i e s — one in every' e i g h t — c a n n o t  n o w  a f f o r d  to pay 

t h e  m a r k e t  p r i c e  for s t a n d a r d  h o u s i n g . 4 E x a c e r b a t i n g  the h o u s i n g  p r o b l e m  

h a s  b e e n  the u r b a n  m i g r a t i o n  w h i c h  has r i p p e d  f a m i l i e s  f r e e  f r o m  t h e  

w e l l - d e f i n e d  social r e l a t i o n s  of s m a l l e r  c o m m u n i t i e s  a n d  t h r u s t  t h e m

* *• * C
w h o l e s a l e  i n t o  is o l a t e d ,  m u l t i - s t o r i e d  a n d  m u l t i - u n i t  a p a r t m e n t  h o u s e s .

The n a t u r a l  c o n s e q u e n c e  of t h e s e  trends h a s  b e e n  the d e v e l o p -
• • . * •

m e n t  of an o v e r w h e l m i n g  d i s p a r i t y  in b a r g a i n i n g  p o w e r  b e t w e e n  l a n d l o r d s

a n d  tenants. As the C o u r t  n o t e d  in J a v i n s  v. F i r s t  N a t i o n a l  R e a l t y  C o r p .

•438 F . 2 d  1071, 1079 (D.C. Cir. 19 7 0 )’: :
• \

^■N.U.S.A. 2 A : 42-10.10. * _

* 2 R up 0 r t of the P r e s i d e n t ' s  Comm, on U r b a n  H o u s i n g ,  A  D e c e n t  
Home, 1968, p . 40. . ..

•^National C o m m i s s i o n  on Ur b a n  P r o b l e m s ,  B u i l d i n g  the American. 
City, H.R. Doc. No. 91-34,' 9 1 s t  Cong., 1st Sess. (1968), p . 82.

^Report, Op. C i t . , p. 7. .
5
N a t i o n a l  Com m . ,  Op. Ci t . ,  p p . 2-5..

• • • . . •



m e n teu. ixma n u a  m . v ^  vw^j  -------- v -
. to e n f o r c e  d e m a n d s  for b e t t e r  h o u s i n g . . . .

T h e  i n c r e a s i n g l y  severe s h o r t a g e  of a d e q u a t e  
h o u s i n g  f u r t h e r  i r c r e a s e s  the' l a n d l o r d s’ b a r -  

t’' ' . g a i n i n g  p o w e r  and e s c a l a t e s  the n e e d  f o r  m a i n­
t a i n i n g  a n d  i m p r o v i n g  the e x i s t i n g  sto c k .

• •

Re s ponding to these p r o b l e m s ,  g o v e r n m e n t  a t  all l e v e l s ,  a n d  b y  l e g i s­

lati v e  as w e l l  as j u d i c i a l  action, has b e g u n  t o  a l t e r  the l a n d l o r d - t c n a n t  

r e l a t i o n s h i p  to r e i n s t a t e  the n a t u r a l  and d e s i r e d  b a l a n c e  of i n t e r e s t s .

As the law is c o m i n g  t o  r e c o g n i z e ,  the r e l a t i o n s h i p  b e t w e e n  l a n d l o r d  

’ and  tenant is an u n u s u a l l y  s e n s i t i v e  one i n  w h i c h  t h e  l e a s e d  p r e m i s e s  is 

seen by the l a n d l o r d  as h i s  p r o p e r t y  and b y  'the t e n a n t  as h i s  h o m e .

The old c o m m o n  l a w  d o c t r i n e s  d e s i g n e d  for a n o t h e r  e r a  h a v e  b e e n  •

f o u n d  i n s u f f i c i e n t  to m e e t  the n e w  needs o f  the u r b a n  s o c i e t y .  Th u s ,
.  • • •

• * .  •

l e g i s l a t u r e s  and c o u r t s  h a v e  s t a r t e d  to r e a d j u s t  a p r o p e r  b a l a n c e  b y  a-

d o p t i n g  d o c t r i n e s  of r e t a l i a t o r y  eviction, w a r r a n t y  o f  h a b i t a b i l i t y ,  as
* ■ • •, •

.jLieU ...asjrent . c o n t r o l , r e c e i v e r s h i p ,  r e p a i r  a n d ' d e d u c t  s c h e m e s ,  a n d  p r o -

• * * , * * • « .  
t e c t i o n s  for tenants' r i g h t  t o  organize. B u t  the l i n c h p i n  o f  t h e s e  de- *

• ■ •

v e l o p m e n t s  is the r e t a l i a t o r y  e v i c t i o n  d e f e n s e .  W i t h o u t  it, a l l  the 

. o t h e r  ena c t m e n t s  are m e a n i n g l e s s  p a p e r  r e f o r m s  w h i c h  c a n  b e  u n d e r m i n e d  

b y  the w h i m  of the l a n d l o r d — b y  h i s  u n c o n t r o l l e d  d i s c r e t i o n  to e v i c t

tenants. . * . . ' •
/ • .  . . . .

t. Thus, it is n o t  s u r p r i s i n g  to f i n d  t h a t  H e w  J e r s e y  is n o t  the
* ' • I '

• • •

f i r s t  st<ite to a d o p t  a . r e t a l i a t o r y  e v i c t i o n  statute. I n d e e d ,  t h i r t e e n
• • *

o t h e r  states, C a l i f o r n i a }  C o n n e c t i c u t ?  D e l a w a r e ?  H a w a i i 4 I l l i n o i s , 3
« —

M a i n e ?  Maryland,*^ M a s s a c h u s e t t s ?  M i c h i g a n ?  Minnesota}® H e w  York}^-

P e n n s y l v a n i a ; - R h o d e  I s l a n d } 3 h a v e  a l r e a d y  p r o h i b i t e d  l a n d l o r d  r e p r i s a l

~  ~  ^Calif. C.C. §1942.5 ( S u p p . 1971). *

*2conn. Gen. St. Ann. §42-540a (Supp. 1969).

3D cl. Cho 25 §5917(Supp. 1971). • •'

4Haw. Ch. 666 §43 (Supp. 1971). ’ •

5lll. Rev. St. Ch. 80 §71 .(Supp. 1971).



N e r  a r e  l e g i s l a t u r e s  a l o n e ‘in uoholdirig t e n a n t s '  r i g h t s  a g a i n s t

r e t a l i a t o r y  e v i c t i o n s .  T h e  c o u r t s  of N e w  J e r s e y  h a v e  " r e p e a t e d l y  
•  •

v a l i d a t e d  s u c h  l i m i t a t i o n s  o n  t h e  l a n d l o r d ' s  p o w e r ,  p a r t i c u l a r l y  i n

c a s e s’ i n v o l v i n g  t e n a n t  o r g a n i z i n g .  A l e x a n d e r  H a m i l t o n  S a v i n g s  s

L o a n  Assn. v. W h a l e y ,  107 N . J .  S u p e r .  89; 2 5 7  A . 2d 7 ( 1 9 6 9 ) ;  F.nqler v.

C a p i t a l  Manacr't C o r p . ,  1 1 2  N.J. S u p e r .  445, 2 7 1  A . 2 d  6 1 5  (197 0); E . £ E .

N e w m a n ,  Inc. v. H a l l o c k ,  1 1 6  N . J .  Super.. 22%0, 2 8 1  A . 2 d  5 4 4  ( 1 9 7 1 ) ;

s e e  a l s o  S i l b e r g  v. L i o s c o m b ,  117 N . J .  S u p e r .  491, 2 8 5  A . 2 d  86 C/.971) .
7  * 3 4 • 5

S t a t e  a n d  F e d e r a l  C o u r t s  i n  C a l i f o r n i a ,  F l o r i d a ,  M a s s a c h u s e t t s ,  
6 . 7  8 .

N e w  Y o r k ,  W i s c o n s i n ,  a n d  t h e  D i s t r i c t  o f  C o l u m b i a  a r e  i n  a c c o r d .

C o n t .  1
‘ 6 ’ • \  *"

Me. Rev. St. T i t l e  14 §6001, 6002. • •- ' .
7  • ;

. • -Hd.-Cli. -687 §S-1U (Supp. .1971) ‘ * ; - * ; . /.
•...<£ * . • * . •*

M a s s .  Gen." L a w s  A n n .  C h . 186 §18 (Supp. 1 9 7 0 ) .
9 . • * .

M i c h .  Comp. L a w s  A n n .  Ch.- 600 §5646 (Am'd p . s .  1 9 6 9 )  .

1° ‘ .V
M i n n .  Stat. Ch. 240 §566.03 (Suno. 1971) 

i i  •
N.Y. U n c o n ' d  L a w s  §8609, §8590 (Supp. 1 9 7 1 ) ,  . ••

* 1 2  • •’

Pu r d o n s ,  Pa. St. Am,. Ch. 35 §1700-1 (Supp. 1971) • ••
13 • . • . •

R.I. Gen.- L a w s  A n n .  §34-20-10 (1968) '• . * .  ■
1 ■* * . • ' .

S e a t t l e  M u n i .  C o d e  2 7 . 4 0 . 0 1 0  *
■ 2

D.C. C o d e  §2910. D . C .  O r d i n a n c e  s p e c i f i c a l l y  p r o t e c t s  t e n a n t  

 ̂o r g a n i z i n g .  . . ■

A w e e k a  v. B o n d s ,  20 C a l . A p p . 3 d  278, 97 C a l . R p t r .  6 5 0  (1971);
S c h w e i g e r  v. B o n d s ,  3 C a l . A p p . 3d 507, 90 C a l . R p t r .  7 2 9  (1970).

4 — ;—  ----------------

B o w l e s  v. D l u e  L a k e  D e v ' t  C o r p .  (S.D. F l a .  1971) C . C . H .  P o v .  L.

‘ Rptr. Iil2,920 : T-”"
5  ’ '
M c Q u e e n  v. D r u k e r , 317 F. S u p p .  1 1 2 2  ( D . Mass . 1 9 7 0 )6

‘Ho s e v  v. C l u b  V a n  C o r t l a n d t ,  299 F. S u p p .  5 0 1  ( S . D . N . Y .  1 9 6 9 ) .



o r Jiome u u n a e r s  f a i r  p r a c t i c e s  code: . *

. T h e  o c c u p a n t  s h a l l  b e  g i v e n  the r i g h t  to r e n e w  the lease 
for an a d d i t i o n a l  term, or- c o n t i n u e  in o c c u p a n c y ,  u n l e s s  
he has b e e n  d e s t r u c t i v e  of t h e’b u i l d i n g  or h a s  v i o l a t e d  
s u b s t a n t i a l  o b l i g a t i o n s  of the lea s e  o r  o c c u p a n c y ,  
i n c l u d i n g  c h r o n i c  late p a y ments, o r  if the O w n e r  has h a d  to 
r e s o r t  to s u m m a r y  or le g a l  p r o c e e d i n g s  on m o r e  t h a n  one 
o c c a s i o n  to c o l l e c t  rent. An O w n e r  a s s e r t i n g  the r i g h t  
to r e j e c t  an o c c u p a n t ' s  e l e c t i o n  t o  r e n e w  t h e  l e a s e  or 
o c c u p a n c y  for o n e  or m o r e  of the a b o v e  r e a s o n s ,  s h a l l  
s p e c i f y  to the o c c u p a n t ,  in w r i t i n g ,  h i s  s p e c i f i c ' r e a s o n s  

t h e r e f o r e  a t l e a s t  two m o n t h s  in advan c e .  R e t a l i a t o r y  a c t i o n  
shall n o t  be u s e d  as a ba s i s  for d e n i a l  of l e a s e  or c o n­
tinue d  o c c u p a n c y .  (National A s s o c i a t i o n  of H o m e  B u i l d e r s ,
‘‘Fa i r  P r a c t i c e s’Co d e  G e t s  C o m m i t t e e  B a c k i n g , "  Sco p e ,  V o l u m e  
9 No. 42 O c t o b e r  22, 1971.

The N A H B  has r e c o g n i z e d  t h a t  p r o h i b i t i o n  of r e t a l i a t i o n  is n o t  o n l y  
• • • • , • 

m o r a l l y  justified, b u t  a l s o  is c o m p e l l e d  b y  s t r o n g  e c o n o m i c  factors.

The p r e a m b l e  to The F a i r  P r a c t i c e s  Code states: • •
i  * •

* * * •

C o n s c i o u s  cf our r e s p o n s i b i l i t y  to p r o v i d e  the A m e r i c a n
• . p e o p l e  w i t h  an a d e q u a t e  s u p p l y  of d e c e n t  r e n t a l  h o u s i n g

• w i t h i n  o u r  s y s t e m  of e c o n o m y  w h i c h  rfecognizes the n e c e s s i t y
— for ^  “fa i r  r e t u r n  o n  .capital "Value to i n s u r e  h i g h  s t a n d a r d s

of m a i n t e n a n c e  cf o u r  b u i l d i n g s ,  as w e l l  as to e n c o u r a g e
. c o n s t r u c t i o n  of n e w  a p a r t m e n t s ,

And, a t  t h e  same time, u n d e r s t a n d i n g  t h e  b a s i c  p o s i t i o n
our i n d u s t r y  m u s t  t a k e  to h e l p  l i m i t  i n f l a t i o n ,  w h i c h
t h r e a t e n s  to e n g u l f  us, •

We, the b u i l d e r s ,  o w n e r s’ a n d  m a n a g e r s  of r e n t a l  h o u s i n g ,
v o l u n t a r i l y  p l e d g e  to a b i d e  by tha f o l l o w i n g  C o d e  of F a i r
P r a c t i c e s  for T e n a n t s  in O c c u p a n c y :  . •

Thus, the N e w  J e r s e y  s t a t u t e  h e r e  u n d e r  a t t a c k ,  w h i l e  c e r t a i n l v
• •

commen d a b l e ,  can h a r d l y  b e  d e e m e d  a s t a r t l i n g  i n n o v a t i o n .  R a t h e r  it
• •• • , ■• ' •

is one of a c o m m o n  s c r i e s  o f  r e s p o n s e s  w h i c h  i n c r e a s i n g  n u m b e r s  of 
• •

• • • •

sta t e  l e g i s l a t u r e s  and c o u r t s  a r e  a d o p t i n g  to d e a l  w i t h  the u r g e n t

   N .•

Cont.
• i '

• D i c k h u t  v. N o r t o n , 45 W . 2 d  389 , 173 N . W . 2 d  2 9 7  (1970).

* • ’
K d w a r d s  v. H a b i b , 397 F . 2 d  GG7 (D.C.Cir. 1968); R o b i n s o n  v. D i a m o n d  

H o u s i n g  C o r D . / F . 2 d  (D.C. Cir. 1972)
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* t P r o t e c t i o n  a g a i n s t  r e t a l i a t o r y - e v i c t i o n s  is e s s e n t i a l  to

p r e s e r v a t i o n  of the t e n a n t ' s  i n t e r e s t  in t h e  e n j o y m e n t  of h i s  h o m e  and t(

the v i n d i c a t i o n  of h i s  o t h e r  c o n s t i t u t i o n a l  a n d  s t a t u t o r y  r i g h t s .
• • %

.  •

Indeed, so f u n d a m e n t a l  is the o b j e c t i o n  to l a n d l o r d  r e p r i s a l s  t h a t  

s e v e r a l  courts have' h e l d  t h a t  t h e  F i r s t  and F o u r t e e n t h  A m e n d m e n t s  of 

t he U n i t e d  S t a t e s  C o n s t i t u t i o n  c o m p e l  the- r e c o g n i t i o n  o f  r e t a l i a t i o n
t .

as a d e f e n s e  to a n  e v i c t i o n  a c t i o n ,  i n  H o s e y  v. C l u b  V a n  C o r t l a n d t ,

299 F. Supp. 501, 506 (S.D.N.Y. 1969), the c o u r t  f o u n d  t h a t  a r e t a l ­

ia t o r y  e v i c t i o n  d e f e n s e  w a s  c o n s t i t u t i o n a l l y  r e q u i r e d ,  s t a t i n g :

A  r e t a l i a t o r y  e v i c t i o n  w o u l d  be .judicial e n f o r c e m e n t  
of p r i v a t e  d i s c r i m i n a t i o n ;  i t  w o u l d  r e q u i r e  t h e  • - •
a p p l i c a t i o n  of a r y l e  of lav; t h a t  w o u l d  p e n a l i z e  a 
p e r s o n  for t h e  e x e r c i s e  of h i s  c o n s t i t u t i o n a l  r i g h t s .

«
■permitting r e t  a l  i a t o r  y  " evict rcrrrs' n7auld " t h u s  i n h i b i t  

. ‘ . [the t e n a n t ]  i n  t h e  e x e r c i s e  o f  h i s  c o n s t i t u t i o n a l ^ r i g h t s
o r  in t h e  w o r d s  of- t h e  S u p r e m e  C o u r t  h a v e  a ' chilJ.ing 

e f f e c t . ' .

M c Q u e e n  v. Druker, 317 F . . S u p o .  1122 (D.tfassl 1'970) s p e c i f i c a l l y  h e l d

that, a t e n a n t ' s  r i g h t  to o r g a n i z e  w a s  p r o t e c t e d  a g a i n s t  l a n d l o r d

a c t i o n  u n d e r  t h e  F i r s t  a n d  F o u r t e e n t h  A m e n d m e n t s .  U n d e r  t h e  p r i n c i p l e s
*• •

e n u n c i a t e d  in H o s e y  and M c Q u e e n  this c o u r t  s h o u l d  f i n d  t h a t  the L a n d -
• • •• 

l o r d - T e n a n t  R e p r i s a l  S t a t u t e  is n o t  o n l y  c o n s t i t u t i o n a l l y  p e r m i s s i b l e ,
• * * %'  • •

b u t  i n d e e d  c o n s t i t u t i o n a l l y  c o m p e l l e d .  * ‘ • ; .*• . '
• * * • * *

H o w e v e r ,  this c o u r t  n e e d  n o t  g o * s o  far to u p h o l d  the N e w
* • • *

J e r s e y  act, for it is e m i n e n t l y  .clear t h a t  the r i g h t s  p r o t e c t e d  b y
" ■ • • * •

the law a r e  of c o n s t i t u t i o n a l  m a g n i t u d e ,  r e q u i r i n g  e v e r y  p o s s i b l e
•

i n t e r p r e t a t i o n  in f a v o r  of the s t a t u t e .  I n  E d w a r d s  v. H a b i b , 397

F . 2d 687, 690 (D.C.Cir. 1968) t h e  c o u r t  d e c l i n e d  to r e a c h  the c o n s t i­

t u t i o n a l  i s s u e  b u t  r e a d - t h e  r e t a l i a t o r y  e v i c t i o n  d e f e n s e  i n t o  a h o u s i n g
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•* s t a t u t o r y  c o n s t r u c t i o n . "  As the s a n e  c o u r t  l a t e r  e x p l a i n e d  in

■

c R o b i n s o n  v. D i a m o n d‘Ho u s i n g  C o r p . , ______  F . 2 d   ,  7 s l i p

opinion, b. 15 (D.C. Cir. 1972): 1

T h e  w  cthe •'(retaliatory e v i c t i o n )
r u l e  b y  b o t h  c o u r t s’-ar.c’U l e g i s l a t u r e s  s t a n d s  a s  ; - 
convihtc-v^'xesti.iaony ̂ 'lx-dthe ■par-vasivc- r i e e l i n g  S h o t  

< r e t a l i a t o r y  e v i c t i o n s  a r e  i n c o n s i s t e n t  w i t h  a s e n s i b l e  a n d  
h u m a r  e ' hous'iTig--policy'IvsC-ee-i, ■state: c o u r t s  IjS& J’ 
t h o u g h t  t h e  r u l e  s o  f u n d a m e n t a l  a s  t o  r e a c h  c o n s t i t u ­
t i o n a l  m a g n i t u d e — a g r o u n d  f o r  de'cision s u g g e s t e d ,  b u t  
n o t  r*.-lied u p o n ,  b y  t h e  E d w a r d s  court, i t s e l f . :

T h e  c o n s t i t u t i o n a l  n a t u r e  o f  -the r i g h t s - p r o t e c t e d  b y  t h e  

L a n d l o r d - T e n a n t  Reprisal*nSta.trvte s h o u l d . J . e a d ^ t h i s . c o u r t  .to m a k e  a l l  

i n f e r e n c e s  r e q u i r e d  t o  s u s t a i n  the s t a tute.
-var
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' • . . U N C O N S T I T U T I O N A L L Y  V A G U E  - . . • '• \  4

T h e  N e w  J e r s e y  r e t a l i a t o r y  e v i c t i o n  s t a t u t e  h e r e  u n d e r  • 

a t t a c k  is n e i t h e r  s o  v a g u e  n o r  s o  a m b i g u o u s  as t o  v i o l a t e  d u e  p r o c e s s .  

N o  u n r e a s o n a b l e  a m b i g u i t y  i v* i n t r o d u c e d  i n t o  t h e  l a w  b y  i t s  f a i l u r e  

t o  f u r t h e r  d e f i n e  t h e  .terms " l a w f u l  o r g a n i z a t i o n "  a n d  " s u b s t a n t i a l  

a l t e r a t i o n ; "  n o r  d o e s  t h e  a c t ' s  f a i l u r e  to s e t  a t e r m i n a t i o n  d a t e

f o r  t h e  r e b u t t a b l e  p r e s u m p t i o n  o f  r e p r i s a l  r e n d e r  t h e  s t a t u t e

• •
c o n s t i t u t i o n a l l y  s u s p e c t .  . •/. . ,

I n  a s s e s s i n g  t h e  L a n d l o r d - T e n a n t - R e p r i s a l  S t a t u t e  a g a i n s t  t h e

s t a n d a r d s  of d u e  p r o c e s s’, i t  is w e l l  t o  refliember t h a t :

. . .f ew w o r d s  p o s s e s s  t h e  p r e c i s i o n  o f  m a t h e m a t i c a l  
s y m b o l s ,  m o s t  s t a t u t e s  m u s t  d e a l  w i t h  u n t o l d  a n d  
u n f o r e s e e n  V a r i a t i o n s  i n  f a c t u a l  s i t u a t i o n s ,  a n d  t h e  

I  ,'v*’' p r a c t i c a l  n e c e s s i t i e s  o f  d i s c h a r g i n g *  t h e  b u s i n e s s  o f
g o v e r n m e n t  i n e v i t a b l y  limit''the 'specif r c i t y - w i t h  w h i c h  . 
l e g i s l a t o r s  c a n  s p e l l  o u t  p r o h i b i t i o n s .  C o n s e q u e n t l y ,  
n o  m o r e  t h a n  a r e a s o n a b l e  d e g r e e  o f  c e r t a i n t y  c a n  b e  
d e m a n d e d .  N o r  is i t  u n f a i r  t o  r e q u i r e  t h a t  o n e  w h o  ;
d e l i b e r a t e l y  g o e s  p e r i l o u s l y  c l o s e  t o  a n  a r e a  o f  
p r o s c r i b e d  c o n d u c t  s h a l l  t a k e  t h e  r i s k  t h a t  h e  m a y  
c r o s s  t h e  line. (B o y c e  M o t o r  L i n e s  v. U n i t e d  S t a t e s ,

• * 342 U.S. 337, 340 (1952) ; c i t e d  i n  P a o a c h r i s t o u  v.__
C i t y  o f  J a c k s o n v i l l e ,  U . S .  , 9 2  S . C t .  8 3 9 ,

‘ _ • 843 (1972). .. .

A. L a w f u l  O r g a n i s a t i o n  * • .
.  • ’ '  •*

A p p e l l a n t 1 ' a r g u m e n t  t h a t  t h e  t e l m  " l a w f u l  o r g a n i z a t i o n "  i s  •

• , * 
v a g u e  m u s t  b e  r e j e c t e d .  N o t  onl^ is t h e  m e a n i n g *  o f  t h e  t e r m  r e a s o n a b l y

c e r t a i n ,  b u t  A p p e l l a n t  l a c k s  s t a n d i n g  t o  a t t a c k  t h e  a c t  o n  t h i s

g r o u n d  s i n c e  h e  f a l l s  w e l l  w i t h i n  t h e  t e r m ' s  d e f i n e d  p e r i m e t e r s .

\z



■ M B

; •
N o r  is t 1C N e w  J e r s e y  s t a t u t e  u n u s u a l l y  b r o a d  in t h i s  r e s p e c t .  

R h o d e  i s land , for example,- h a s  b y  s t a t u t e  p r o s c r i b e d  l a n d l o r d  r e t a l i a t i o n  

f o r  " a n y  o t h e r  j u s t i f i e d  l a w f u l  a c t . "  S u c h  p r o h i b i t i o n s  d o  n o t  o v e r l y  

b u r d e n  l a n d l o r d s .  W h i l e  t h e y  .nay n o t  e v i c t  t e n a n t s  s o l e l y  f o r  e x e r c i s i n g  

t h e i r  F i r s t  A m e n d m e n t  r i g h t s ,  l a n d l o r d s  s t i l l  r e t a i n  t h e  p o w e r  t o  e v i c t  

t e n a n t s  w h o  d i s t u r b - t h e  q u i e t  e n j o y m e n t  o f  o t h e r  t e n a n t s  o r  w h o  d a m a g e  

t h e  p r o p e r t y .  >

• • •

W h e t h e r  " a n y  l a w f u l  o r g a n i z a t i o n "  i s  i n t e r p r e t e d  t o  m e a n  a n y  

l a w f u l  t e n a n t  o r e ^ n i z a t i o n ,  o r  c o n s t r u e d  t o  i n c l u d e  a l l  o r g a n i z a t i o n s  

n o t  p r o h i b i t e d  b y  la w, t h e  p h r a s e  is n o t  u n r e a s o n a b l y  v a g u e  o r  . ‘ .

' * V  ' N* '

a m b i g u o u s .  • •
• • * • . •

• . # * • • • •  •

B. S u b s t a n t i a l  A l t e r a t i o n .  * * • ' ' .  '•
* . • • • *

O n c e  a g a i n  A p p e l l a n t  . s t r a n g e l y  .pleads a n o t h e r ' s  c a s e .  W h a t ­

e v e r  a m b i g u i t y  m a y  b e  c o n t a i n e d  i n  t h e  ‘w o r d s  " s u b s t a n t i a l  a l t e r a t i o n "

«

s u r e l y  d o e s  n o t  p r e j u d i c e  A p p e l l a n t  i n  t h i s  c a s e .  A p p e l l a n t ' s  r e f u s a l

' t o  r e n e w  A p p e l l e e ' s  l e a s e ,  a n d  h i s  a t t e m p t ,  b y  t h i s  l a w s u i t ,  t o  e v i c t

A p p e l l e e s ,  u n q u e s t i o n a b l y  c o n s t i t u t e  a " s u b s t a n t i a l  a l t e r a t i o n "  o f  t h e

t e r m s  of A p p e l l e e s '  t e n a n c y .  T h e  s t a t u t e  s p e c i f i c a l l y  s t a t e s :

" S u b s t a n t i a l  a l t e r a t i o n  shaJLl i n c l u d e  t h e  r e f u s a l  t o  r e n e w  a l e a s e  o r

c o n t i n u e  a t e n a n c y  of t h e  t e n a n t  w i t h o u t  c a u s e . "  (Sec. 1 ( d ) ) .  V?here 
• • • 

a l i t i g a n t  's a c t i v i t i e s  f a l l  s q u a r e l y  w i t h i n  t h e  t e r m s  o f  a s t a t u t e ,

h e  m a y  n o t  c h a l l e n g e  i t  b e c a u s e  5 n  s o m e  o t h e r  c a s e  i t  m i g h t  b e  a m ­

bi g u o u s .  (Note, s u p r a , 109 U . P a . L . R e v .  66, 101.)
' %

x ' ;  a ' “  7
R.I. Gen. L a w s  A n n .  §34-20-10 (C) , , .



A p p e l l a n t ' s  a r g u m e n t  t h a t  t h e  r e l i e f  g r a n t e d  b y  t h e  t r i a l
• • •

• ••

c o u r t  d i d  n o t  i m p o s e  a  s u f f i c i e n t  b u r d e n  u p o n  h i m  is e v e n  f u r t h e r  f r o m
••

t h e  m a r k .  If a n y o n e 1w e r e  i n j u r e d  b y  t h e  l o w e r  c o u r t ' s  f a i l u r e  to r e ­

q u i r e  A p p e l l a n t  t o  r e n e w  t h e  t w o  y e a r  l e a s e ,  i t  w a s  A p p e l l e e ,  n o t  

A p p e l l a n t .  F u r t h e r m o r e ,  t h e  w o r d s  " s u b s t a n t i a l  a l t e r a t i o n "  a r e  u s e d

i n  t h e  s t a t u t e  to j u d g e  t h e  c o n d u c t  of t h e  l a n d l o r d ,  n o t  t o  r e s t r i c t

• • 

t h e  c o u r t  in f a s h i o n i n g  a n  a p p r o p r i a t e  r e m e d y *  T h e  a c t  i n  n o  w a y

' l i m i t s  t h e  courts' d i s c r e t i o n  t o  s u i t  t h e  r e l i e f  g r a n t e d  to t h e  s e v e r i t y '

o f  t h e  l a n d l o r d ' s  v i o l a t i o n :  . / . . . * • • .
• • * •

A  l a n d l o r d  s h a l l  b e  s u b j e c t  t o  a c i v i l  a c t i u i  b y  t h e  
t e n a n t  f o r  d a m a g e s  a n d  o t h e r  a p p r o p r i a t e  r e l i e f ,  i n c l u d i n g  
i n j u n c t i v e  a n d  o t h e r  e q u i t a b l e  r e m e d i e s ,  a s  m a y  b e  1 
d e t e r m i n e d  b y  a c o u r t  o f  c o m p e t e n t  j u r i s d i c t i o n  i n  e v e r y  
c a s e  in which., t h e  l a n d l o r d  ha's v i o l a t e d  the p r o v i s i o n s  o f  
t h i s  s e c t i o n .  ’• ; ,,

** * •.
-'/C-. ••T-ime-Limit-Jfor’-ErosjAmp-tion : •

• * • « f t

A p p e l l a n t ' s  a r g u m e n t  t h a t  t h e  L a n d l o r d - T e n a n t  R e p r i s a l  S t a t u t e

m u s t  s e t  a s p e c i f i c  t i m e  l i m i t  a f t e r  w h i c h  t h e  p r e s u m p t i o n  o f  r e t a l i a -

• . * ’ ’ ,
. t i o n  c e a s e s  is s i m i l a r l y  w i t h o u t  m e r i t ;  *• 1 .

F i r s t ,  t h e  l a c k  o f  a t i m e  l i m i t  c r e a t e s  n o  a m b i g u i t y  i n  t h e

act. T h e  a b s e n c e  of a t i m e  l i m i t  is a s  c l e a r  as t h e  p r e s e n c e  o f  a

• • • • •

t i m e  l imit. . * ■ • • •’ ,
% * ., * • • • * . * • *

Se c o n d ,  b y  o b j e c t i n g  t o  t h e  l a c k  o f  a t i m e  l i m i t ,  A p p e l l a n t
• •

demonsr.ratcs h i s  f a i l u r e  t o  s e e  t h e  p u r p p s e  o f  the s t a t u t e .  T h e  s t a t u t e

N . J . S . A .  2 A : 4 2 - 1 0 . 1 0 .  S e e  a l s o  t h e  P e n n s y l v a n i a  S u p r e m e  C o u r t  
c o n s i d e r i n g  the c o n s t i t u t i o n a l i t y  o f  t h e  P e n n s y l v a n i a  R e n t  W i t h h o l d i n g  
Act. D e P a u l  v. K a u f m a n  441 Pa. 306 , 2 7 2  A?.d 500, 505  (1971). T h e  
c o u r t  u p h e l d  the s t a t u t e  f i n d i n g  t h a t  i t  d i d  n o t  r e q u i r e  r e n e w i n g  o f  
t h e  lease, a n  a c t  w h i c h  m i g h t  b e  d i s p r o p o r t i o n a t e  to t h e  l a n d l o r d ' s  
o r i g i n a l  m o t i v e  f o r  e v i c t i o n .



* ' . , . -'• •--■Ti--- , r . - ':-v
is d i r e c t e d  t o w a r d  t h o  m o t i v e  o f  t h e  l a n d l o r d  w h i c h  m a y  o r  m a y  n o t  •

.

■'* c h a n g e  o v e r  time. N o t h i n g  in t h e  a c t  p r e v e n t s  t h e  l a n d l o r d  f r o m  e v i c t i n g
•«

t e n a n t s  t h e  v e r y  day. a f t e r  a c o m p l a i n t  h a s  b e e n  r e g i s t e r e d  w i t h  a p u b l i c  

a u t h o r i t y ,  i f  the e v i c t i o n  is n o t  a n  a c t  o f  r e p r i s a l .  N o r  d o e s  t h e  

s t a t u t e  p e r m i t  t h e  l a n d l o r d  t o  e v i c t  a t e n a n t  f o u r  y e a r s  a f t e r  t h e

f i l i n g  o f  s u c h  a c o m p l a i n t  if t h e  e v i c t i o n  i s  f o r  a  r e t a l i a t o r y  p u r p o s e .
. •

• •

T h i r d ,  t h e  N e w  J e r s e y  a c t  c a n n o t  p o s s i b l y  b e  c o n s t r u e d  a s

c r e a t i n g  a " p e r p e t u a l  t e n a n c y . "  T h e  m o s t  t h e  l a w  d o e s  i s  t o  c r e a t e  a 
• • * • • "

rebuf 2 p r e s u m p t i o n  o f  r e p r i s a l  i n  c e r t a i n  n a r r o w l y  d e f i n e d  c i r -

c u m s r . a A ^ s . E v e n  w h e n  t h e  p r e s u m p t i o n  o p e r a t e s ,  a l l  t h e  l a n d l o r d  n e e d

d o  i s  c o n v i n c e  the c o u r t  t h a t  h i s  a c t i o n s  tfere n o t  m o t i v a t e d  b y  a
• • 

r e t a l i a t o r y  p u r p o s e .  I n  c o n s i d e r i n g  . w h ether t h e  l a n d l o r d  h a s  d i s p e l l e d

t h e  p r e s u m p t i o n ,  c o u r t s  w i l l  . n a t u r a l l y  c o n s i d e r  t h e  l a p s e  o f  t i m e

• a f t e r  t h e  a c t  .said t o  b e  t h e  c a u s e  o f  r e t a l i a t i o n ,  t h e  l a n d l o r d ' s
' • * \

k n o w l e d g e  of the a c t ,  o r  l a c k  t h e r e o f ,  a n d  a l l  t h e  o t h e r  r e l e v a n t  

c i r c u m s t a n c e s  of t h e  c a s e .  • . •

F i n a l l y ,  it is n o t  a v a l i d  o b j e c t i o n  t h a t  t h e  s t a t u t e  r e -

• *
q u i r e s  t h e  l a n d l o r d  to c a u s e  t o  e v i c t  a f t e r  c e r t a i n  e n u m e r a t e d

• A  1  .

s u s p e c t  a c t s  h a v e  occur red.# A s  t h e  M a r c u s  D r o w n  c a s e ,  d i s c u s s e d  b e l o w

c l e a r l y  d e m o n s t r a t e s ,  i t  is w e l l  w i t h i n  t h e  p o w e r  o f  t h e  N e w  J e r s e y

■ l e g i s l a t u r e  to p r o v i d e’ t h a t  n o  l a n d l o r d  m a y  e v i c t  a n y  t e n a n t  w i t h o u t
• .

e s t a b l i s h i n g  j u s t  c a u s e — o r  e v e n  m o r e  n a r r o w l y  d e f i n e d  c a u s e s — 'for 

s u c h  a c t i o n .  J u s t  c a u s e ‘to e v i c t  is n o t  a n e w  n o t i o n  i n  t h e  lav;* Since*'

^M a r c u s  B r o w n  H o l d i n g  Co. v. F e l d m a n , 2 5 6  U.S. 1 7 0  ( 1 921). S e e  p a g e  

2 f o £  t h i s  Brief.



tha M i d d l e  A g e s  i n n k e e p e r s  h a v e  b e e n  r e q u i r e d  t o  h a v e  j u s t  c a u s e
• « •

b e f o r e  t h e y  c a n  e v i c t  g u e s t s .  (Beale, B o s t o n ,  W . J .  N a g e l ,  T h e
%  • *

L a w  o f  I n n  K e e p e r s  a n d  H o t e l s ,  Ch. IX, pp. 7 0 - 7 4  (1906). A s  a t  t h e

t i m e  o f  t h e  M a r c u s  B r o w n  c a s e ,  N e w  Y o r k  r e n t  c o n t r o l  l e g i s l a t i o n  s t i l l
2  • * 

p r o h i b i t s  e v i c t i o n s  w i t h o u t  j u s t  c a u s e .  R e c e n t l y ,  C a l i f o r n i a  h a s

3
' f o r b i d d e n  e v i c t i o n  of t e n a n t s  f r o m  m o b i l e h o m e  p a r k s  w i t h o u t  c a u s e .

‘T h e  S u p r e m e  C o u r t  u p h e l d  s i m i l a r  r e q u i r e m e n t s  i n  r e l a t i o n  to p u b l i c
* • •

h o u s i n g .  (T h o r p e  v. H o u s i n g  A u t h o r i t y , 3 8 6  U . S .  670 (196 6). T h e
«

N e w  J e r s e y  l e g i s l a t i o n . p a l e s  b y  c o m p a r i s o n  w i t h  t h e s e - l a w s  w h i c h  h a v e
• • • • 

b e e n  v a l i d a t e d  r e p e a t e d l y  b y  t h e  S u p r e m e  C o u r t .  T h e  L a n d l o r d - T e n a n t

R e p r i s a l  S t a t u t e  i s  a -laudable s t e p  i n  t h e - d i r e c t i o n  o f  a " j u s t  c a u s e
.-•* ’ *% . *. •

•to e v i c t "  p r o v i s i o n ;  i t  r e m a i n s  f a r  f r o m  t h e  p r e c i p i c e  of
• •

• • * * •* •t

. ^ c o n s t i t u t i o n a l i t y . . - * • *

^ E m e r g e n c y  H o u s i n g  R e n t  C o n t r o l  Lav/, N.Y.  U n c o n s ' d .  T i t l e  23, C h . 3, 
§51 (Supp. 1 9 7 1 ) .  • •

3C . C .  §789.5.
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T H E  D U E  -PROCESS C L A U S E  O F  T H E  F O U R T E E N T H  
A M E N D M E N T  D O E S  N O T  F R E E Z E  L A N D L O R D - T E N A N T  
L*'T A S  I T  S T O O D  I N  1 8 0 0 :  N O R  D O E S  I T  G R A N T
A  L A N D  7RD A N  U N R E S T R I C T E D  R I G H T  T O  E V I C T  
HOLDOV.. R T E N A N T S

%

A t  p a g e s  3 4 - 3 6  o f  h i s  O p e n i n g  B r i e f ,  A p p e l l a n t ,  a r g u e s ,

a l b e i t  s o m e w h a t  i n c o h e r e n t l y ,  t h a t  N e w  J e r s e y ' s  L a n d l o r d - T e n a n t

R e p r i s a l  S t a t u t e  v i o l a t e s  t h e  d u e  p r o c e s s  c l a u s e  o f  t h e  F o u r t e e n t h
• * .

• A m e n d m e n t  b e c a u s e  i t  a b r o g a t e s  r i g h t s  f o r m e r l y  h e l d  b y  l a n d l o  ‘ds

u n d e r  t h e  c o m m o n  l a w  a n d  u n d e r  t h e  d i s p o s s e s s  s t a t u t e s  o f  lev;

\ • . '
• J e r s e y  a n d  i n t e r f e r e s  w i t h  t h e i r  "right*-to f r e e  e n t e r p r i s e . "

T h i s  a r g u m e n t  a t t e m p t s  to' r e v i v e  t h e  l o n g - b u r i e d  n o t i o n
• • •• « * •# •%

o f  s u b s t a n t i v e  d u e  p r o c e s s .  * *•

• • * . * * * • *
. ..The''Court b e g i n n i n g  a t  l e a s t  as e a r l y

a s  1 9 3 4 .  . .has s t e a d i l y  r e j e c t e d  t h e
d u e  p r o c e s s  p h i l o s o p h y  e n u n c i a t e d  i n
t h e  A d a i r - C o p p a g e  l i n e  o f  c a s e s .  I n

. . ' d o i n g  so i t  h a s  c o n s c i o u s l y  r e t u r n e d
. c l o s e r  a n d  c l o s e r  t o  t h e  e a r l i e r  con-’ ’

s t i t u t i o n a l  p r i n c i p l e  t h a t  s t a t e s
. • h a v e  p o w e r  t o  l e g i s l a t e  a g a i n s t  w h a t  a .

- a r e  f o u n d  t o  b e  i n j u r i o u s  p r a c t i c e s  in
" t h e i r  i n t e r n a l  c o m m e r c i a l  a n d  b u s i n e s s

a f f a i r s ,  s o  l o n g  as t h e i r  l a w s  d o  n o t
r u n  a f o u l  o f  s o m e  s p e c i f i c  f e d e r a l
• c o n s t i t u t i o n a l  p r o h i b i t i o n ,  o r  o f  s o m e
v a l i d  f e d e r a l  lav;. [ C i t a t i o n s ]  U n d e r

’ . . • t h i s  c o n s t i t u t i o n a l ’ d o c t r i n e  t h e  d u e
• ' . p r o c e s s  c l a u s e  is n o  l o n g e r  s o  b r o a d l y

c o n s t r u e d  t h a t  t h e  C o n g r e s s  a n d  s t a t e
l e g i s l a t u r e s  a r e  p u t  in a s t r a i t  j a c k e t

: ’ w h e n  t h e y  a t t e m p t  t o  s u p p r e s s  b u s i n e s s
a n d  i n d u s t r i a l  c o n d i t i o n s ' w h i c h  t h e y
r e g a r d  as o f f e n s i v e  t o  t h e  p u b l i c  w e l f a r e .
(Para.) A p p e l l a n t s  n o w  ask us t o  r e t u r n ,
a t  l e a s t  i n  p a r t ,  t o  t h e  d u e  p r o c e s s
p h i l o s o p h y  - w h i c h  h a s  b e e n  d e l i b e r a t e l y
d i s c a r d e d .  (L i n c o l n  F e d e r a l  L a b o r  Un.

’• • v. N o r{-.lV/'o s t o r n L  ft M  Co. , 3 3 5  U . S .  525,
5 3 6 - 5 3 7  (19-19))-,

2 3



T o  a r g u e ,  as A p p e l l a n t  d o e s ,  t h a t  c o m m o n  l a w  r u l e s  c a n n o t  b e  changed- 

b y  s t a t e  l e g i s l a t u r e s  is t o  i g n o r e  h a l f  a c e n t u r y  o f  c o n s t i t u t i o n a l  

l i t i g a t i o n .  " T h e  d a y  is g o n e  w h e n  t h i s  C o u r t  u s e s  t h e  D u e  P r o c e s s  

C l a u s e  o f  t h e  F o u r t e e n t h  A m e n d m e n t  t o  s t r i k e  d o w n  s t a t e  l a w s ,  r e g u l a­

t o r y  o f  b u s i n e s s  a n d  i n d u s t r y  c o n d i t i o n s ,  J j c a u s e  t h e y  m a y  b e  u n w i s e ,

i m p r o v i d e n t ,  o r  o u t  o f  h a r m o n y  w i t h  a p a r t i c u l a r  s c h o o l  o f  t h o u g h t .
• •  •

[Citation's]" (W i l l i a m s o n  v. L e e  O p t i c a l  o f  O k l a h o m a , 3 4 8  U . S .  483, 

4 8 0 ( 1 9 5 5 ) ) .  I n d e e d ,  as J u d g e  J. S k e l l y  W r i g h t  h a s  w r i t t e n ,  " T h e
t

C o u r t s  land w e  w o u l d  a d d  t h e  l e g i s l a t u r e s )  h a v e  a d u t y  t o  r e a p p r a i s e

o l d  d o c t r i n e s  i n  t h e  'light o f  t h e  f a c t s v a n d  v a l u e s  of c o n t e m p o r a r y

l i f e . . . . "  (J a v i n s  v. F i r s t  N a t i o n a l  .Re a l t y  C o r p . , 438 F . 2 d  1 0 7 1 ,  1 0 7 4

(D.C. Cir. 1 97 0)) . . ' • ‘
»

'Tlre'"New J e r s e y  ’L e g i s l a t u r e  -ha<s-’,s e e n  -fit - t o - r e g u l a t e  t h e

l< T i d l o r d - t e n a n t  r e l a t i o n s h i p — t o  a l t e r  t h e  i m b a l a n c e  r e s u l t i n g  f r o m
/•

A p p l i c a t i o n  of o u t m o d e d  c o m m o n  lav; r u l e s  t o  u r b a n  r e a l i t y .  E v e n
• •

• •»

w e r e  t h e  l e g i s l a t u r e ' s  a c t  u n w i s e ,  a*i P l a i n t i f f - A p p e l l a n t  a p p e a r s  to 

a r g u e ,  t h e  d u e  p r o c e s s  c l a u s e  o f  t h e  F o u r t e e n t h  A m e n d m e n t  p o s e s  n o

b a r r i e r  t o  e f f e c t u a t i o n  o f  i t s  w i l l .
• • •

. A s  J u s t i c e  H o l m e s  a p t l y  s t a t e d  i n  L o c h n e r  v. N e w  York.
* %

1 9 8  U.S. 45 (Holm es, dissen t i n g ) -  (1905): . .

[A] C o n s t i t u t i o n  is n o t  i n t e n d e d  to e m b o d y  
.'a p a r t i c u l a r  e c o n o m i c  t h e o r y ,  w h e t h e r  o f  
p a t e r n a l i s m  a n d - t h e  organic- r e l a t i o n  o f  t h e  
c i t i z e n  t o  t h e  s t a t e  o r  o f  l a i s s e z  f a i r e .
I t  is m a d e  f o r  p e o p l e  o f  f u n d a m e n t a l l y
d i f f e r i n g  v i e w s ,  a n d  t h e  a c c i d e n t  of o u r  
f i n d i n g  c e r t a i n  o p i n i o n s  n a t u r a l  a n d  famili.ir, 
o r  n o v e l ,  a n d - e v e n  s h o c k i n g ,  r u g h t  n o t  t o  
c o n c l u d e  o u r  j u d g m e n t  u p o n  t h e  q u e s t i o n  
w h e t h e r  s t a t u t e s  e m b o d y i n g  t h e m  c o n f l i c t  
w i t h  the C o n s t i t u t i o n  of the U n i t e d  S t a t e s .
(Id. a t  pp. 7 5 - 7 6 ) .  * -

. * *  *

  mi - . .  .  , , i .  . .



*Thc 14th A m e n d m e n t  d o e s  n o t  e n a c t  Mr.
, H e r b e r t  S p e n c e r ' s  S o c i a l  S t a t i c s . -  (I d . a t  p. 75).

%

M o r e o v e r ,  f a r  f r o m  b e i n g  a d a n g e r o u s  m o v e  l i k e l y  t o  c a u s e

v i o l e n c e  a n d  d e c a y  o f  a f r e e  a n d  p l u r a l i s t  s o c i e t y  as P l a i n t ' i f f - A p p e l -
• • • •

l a n t  s u g g e s t s ,  t h e  N e w  J e r s e y  L a n d l o r d - T e n a n t  R e p r i s a l  S t a t u t e  i s  a

» • 

f o r w a r d - l o o k i n g  r e s p o n s e  t o  t h e  v e r y  s e r i o u s  p r o b l e m s  o f  u r b a n  h o u s i n g

A s  d i s c u s s e d  i n  P a r t  I o f  t h i s  B r i e f , .  N e w  J e r s e y  h a s  j o i n e d  a n  e v e r ­

g r o w i n g  p h a l a n x  o f  s t a t e s  i n  r e s t r i c t i n g  landlords.' p o w e r s  t o  e v i c t  .
• • 

t e n a n t s  f o r  e x e r c i s i n g  t h e i r  s t a t u t o r y  a n d  c o n s t i t u t i o n a l  r i g h t s .

D u e  p r o c e s s  d o e s  n o t  s t a n d  a t h w a r t  t h e  r o a d  t o  p r o g r e s s .



T H E  N I N T H  A M E N D M E N T  D O E S  N O T  B A R  R E G U L A T I O N  OF L A N D L O R D  R E P R I S A L S
»

Realizing./ p e r h a p s ,  t h e  w e a k n e s s  o f  h i s  s u b s t a n t i v e  d u e
•• «

p r o c e s s  a r g u m e n t ,  A p p e l l a n t  s e e k s  t o  a c h i e v e  t h e  s a m e  rcsu.'.t b y  i n v e s t i n g

t h e  N i n t h  A m e n d m e n t  w i t h  a p u r p o r t e d  g u a r a n t e e  of t h e  " r i j h t  t o  f r e e

e n t e r p r i s e . "  R a i s i n g  l a i s s c z  f a i r e  e c o n o m i c s  t o  t h e  l e v e l  o f  " n a t u r a l  
• 1 •

a n d  i n a l i e n a b l e  r e t a i n e d  r i g h t s  „ . . e n d o w e d  o n  t h e  i n d i v i d u a l  b y
% •

h i s  C r e a t o r "  ( A p p e l l a n t ' s  O p e n i n g  B r i e f ,• p. 27), P l a i n t i f f - A p p e l l a n t

i
a s s e r t s  t h a t  "the r i g h t  to m a n a g e  o n e ’s b u s i n e s s  a f f a i r s  ir> s u c h  a

• . 

m a n n e r  as t o . e a r n  a p r o f i t  f o r  h i s  i n v e s t m e n t  is ' o l d e r  t h a n  t h e  B i l l

o f  R i g h t s  - - o l d e r  t h a n  o u r  p o l i t i c a l  p a r t i e s ,  o l d e r  t h a n  o u r  s c h o o l

s y s t e m . '  [ C i t a t i o n . ] "  (Id. at p. 30). . - '

• ‘ ' • " .  . .• 
A s i d e  f r o m  b e i n g  f a c t u a l l y  i n c o r r e c t ,  A p p e l l a n t ' s  a r g u m e n t

• *

b u c k s  “t h e ' o v e r w h e l m i n g  t r e n ds-*of'th e p a s t  c e n t u r y  a n d - a t t e m p t s  t o

s a d d l e  t h e  Nii\th A m e n d m e n t  w i t h  a  b u r d e n  'it'has n e v e r  b e e n  t h o u g h t  
* • • , 

s t u r d y  e n o u g h  t o  h o l d .  A s  a ‘s i m p l e  f a c t u a l  m a t t e r  n e v p r  i n  t h e  h i s t o r y

o f  t h i s  n a t i o n  h a v e  b u s i n e s s m e n  b e e n  t o t a l l y  free t o  m a n a g e  t h e i r  
• 1 • • * 

o w n  a f f a i r s .  T h e  l a i s s e z  f a i r e  t h e o r y  w h i c h  A p p e l l a n t  a s s e r t s  i s  o l d e r

t h a n  t i m e  is in a c t u a l i t y  a r e l a t i v e l y  n e w  d e v e l o p m e n t .  F r o m  t h e
«

c o l o n i z a t i o n  cf A m e r i c a  t h r o u g h  t h e  1 0 t h  c e n t u r y  a n d  w e l l  i n t o  t h e  1

1 9 t h ,  t h e  p r e v a i l i n g  e c o n o m i c  d o c t r i n e  w a s  o n e  of m e r c a n t i l i s m .  O n l y  hi

•  V

w i t h  t h e  r i s e  of c a p i t a l i s m  a n d  t h e  m a c h i n e  a g e  i n  t h e  1 0 4 0 's a n d  1 8 5 0 ' s
• •

• • 

d i d  the n o t i o n  of a " r i g h t  to m a n a g e - o n e ' s  b u s i n e s s  a f f a i r s "  f u l l y  

2 . • 
d e v e l o o .  . ’ ____ ____

F i r s t  I n a u g u r a l  A d d r e s s  of T h o m a s  J e f f e r s o n ,  i n  t h e  I n a u g u r a l  A d d r e s  
o f  t h e  P r e s i d e n t s , c o m p i l e d  a n d  e d i t e d  by R e n z o  D. B o w e r s ,  S t .  L o u i s ,  
T h o m a s  L a w  B o o k  C o . ,  1929, pp. 5 0 - 5 5 ,  a n d  p a r t i c u l a r l y  p. 53.

2
S i d n e y  Fine, L a i s s e z  F a i r e  a n d  t h e  G e n e r a l  -Weifare S t a t e , U n i v e r s i t y  

M i c h i g a n  P r e s s ,  A n n  A r b o r ,  1 9 5 6 ,  e s p e c i a l l y  C n s . 1/ IV, V.'



• d e v e l o p i n g ,  it w a s  q u i c k  in s u c c u m b i n g  t o  t h e  r e a l i t i e s  a n d  n e c e s s i t i e s
• • •*

o f  t h e  m o d e r n ,  c o m p l e x  s o c i e t y  v;hich h a s  a r i s e n  i n  t h e  t w e n t i e t h• •*

c e n t u r y .  F r o m  1 9 0 0  t o  t h e  p r e s e n t  d a y  t h e r e  h a s  b e e n  a n  i n c r e a s i n g

• 1 .
t r e n d  t o w a r d  r e g u l a t i o n  of a l l  b u s i n e s s e s  t o  p r o m o t e  t h e  c o m m o n  g o o d .

■ •

M o s t  r e c e n t l y  t h i s  t r e n d  h a s  b e g u n  t o  a f f e c t  the n a t u r e  o f  l a n d l o r d -

t e n a n t  a f f a i r s .  R e n t  r e c e i v e r s h i p ,  r e n t  e s c r o w  a n d  r e n t  a b a t e m e n t

2
s c h e m e s  h a v e  b l o s s o m e d  i n  n i n e  s t a t e s .  * S e c u r i t y  d e p o s i t s  h a v e  b e e n

3
b r o u g h t  w i t h i n - the s c o p e  of r e g u l a t i o n  i n  e l e v e n  s t a t e s .  R e n t

c o n t r o l  h a s  b e e n  e n a c t e d  r e p e a t e d l y  a t  f e d e r a l  ( E c o n o m i c  S t a b i l i z a t i o n

A c t  of- 1 9 7 0  as a m e n d e d  i n  1971) a n d  l o c a l  l e v e l s  (The E m e r g e n c y  H o u s i n g

^  . •
R e n t  C o n t r o l  Law, N . Y .  U n c o n s ' d . ,  T i t l e  2 3  (Supp. 1 9 7 1 ) ) .  A n d ,  a s

• • * • 

d i s c u s s e d  a b o v e ,  a t  l e a s t  14- s t a t e s  n o w * p r o h i b i t  r e t a l i a t o r y  e v i c t i o n s .

E v e n  t h e  N a t i o n a l  A s s o c i a t i o n  o f  H o m e  Builders* a g r e e s  t h a t  s o m e  r e g u ­

l a t i o n  o f  l a n d l o r d s '  p o w e r s  is e s s e n t i a l  t o  p r e s e r v a t i o n  o f  t h e  c o m m o n  ,

1
T h o m a s  C. C o c h r a n  a n d  W i l l i a m  M i l l e r ,  T h e. Are o f  E n t e r p r i s e , M a c M i l  

C o . ,  N e w  Y o r k ,  1 9 4 9 ,  e s p e c i a l l y  C k s . I X - X I X .

2
(See K e a t i n g  a n d  H e s k i n ,  R e n t  W i t h h o l d i n g /  F e c e n t  L e g i s l a t i v e  D e v e l  

m e n t s ,  5 C l e a r i n g h o u s e  R e v i e w  7 2 8  (197 2)); C o n n . G e n . S t a t .  §19-347 ( a ) - (r)
1 1 1 . A n n . S r a t .  Ch. 23 S§11“23; I n d . A n n . S t a t .  §.48-'E>144; M a s s . G e n . L a w s  A n n .  
SS Ch. 239 §BA a n d  Ch. I l l  5 1 2 7  C-K; M i c h . C o m p . L a w s  A n n .  §§125.530-536; 
M o . A n n . S t a t .  §§441. 570, e t «s e g . ;» N . Y .  R e a l  P r o p .  A c t i o n s  Lav; §755 a n d  
§§769-782 a n d  N.Y. M u l t . D w e l l .  L a w  §302 a n d  5309.7 P a . S t a t . A n n .  T i t l e  35 
§1700-1; R . I . G e n .  L a w s  A n n .  §§45-24.2-11 a n d  4 5 - 2 4 . 3 - 1 9 .

3 . •

(See K e a t i n g  a n d  H e s k i n ,  S t a t e  S e c u r i t y  D e p o s i t  L e g i s l a t i o n ,  
N a t i o n a l  H o u s i n g  a n d  E c o n o m i c  D e v e l o p m e n t  L a w  P r o j e c t  B u l l e t i n ,  V o l . I I ,  
I s s u e  3 (1972), p p . 7-8); W e s t ,  C a l . C i v . C o d e  §1953; C o l o . R e v . S t a t . A n n .
C h .  5 §§1-26-28; D e l .  C o d e  A n n . ,  T i t l e  25 Ch. 5 1  §5912; F l a . S t a t . A n n .  
C i v i l  P r a c t i c e  a n d  P r o c e d u r e  C h .  83 §03.261; I l l ~ S t a t . A n n .  C h .  74 
§§91-93; M d . A n n . C o d e  A r t .  53 §§41-43; M a s s . 6 e n . L i w s  A n n .  C h .  1 8 6  §15E; 
M i n n . S t a t .  Ch. §704.19; N.J. R e v . S t a t .  §2A:46-8; J . Y. Gen.. O b l i g a t i o n  
L a w s  §§7-103 a n d  7 - 1 0 5 ;  P a . S t a t . A n n .  T i t l e  68 §230.512.



g o o d .  I n  the t e e t h  of this, o n s l a u g h t  o f  h i s t o r y ,  A p p e l l a n t  raises- the'

s l i m  r e e d  o f  the N i n t h  A m e n d m e n t ,  e x p e c t i n g  t h a t  i t  w i l l  m i r a c u l o u s l y  •

. p r e s e r v e  t h e  u n r e s t r i c t e d  p o w e r  o f  l a n d l o r d s  w h e n  i t  h a s  f a i l e d  t o  p r o -
• •

v e n t  r e g u l a t i o n  o f  e v e r y  o t h e r  v a r i e t y  o f  b u s i n e s s  i n  t h e  U n i t e d  S t a t e s .

N e e d l e s s  t o  say,  t h e  N i n t h  A m e n d m e n t  w a s  n o t  i n t e n d e d ,  a n d
✓

h a s  n e v e r  b e e n  t h o u g h t ,  t o  p r o t e c t  "the r i g h t  t o  f r e e  e n t e r p r i s e . "

T h e  .cases c i t e d  b y  A p p e l l a n t ,  t h e m s e l v e s ,  d e m o n s t r a t e  t h a t  t h e  N i n t h  

A m e n d m e n t  h a s  b e e n  t h o u g h t  t o  p r o t e c t  o n l y  t h e  m o s t  b a s i c  p e r s o n a l
! v 1i JL ju*

r i g h t s — t h e  r i g h t  t o  m a r i t a l  p r i v a c y ,  t h e  r i g h t  t o  u s e  o n e ' s  o w n  b o d y ,
' . 3 '

t h e  r i g h t  t o  e n g a g e  i n  p o l i t i c a l  a c t i v i t i e s .  B y  c o n t r a s t ,  c o u r t s

h a v e  u n i f o r m l y  r e j e c t e d  a s s e r t i o n s  t h a t  t h e  N i n t h  A m e n d m e n t  p r o t e c t s

4 •. v’ . . .
r i g h t s  of b u s i n e s s e s .  ‘ • • .

I t  is s i m p l y’ l u d i c r o u s  t o  m a i n t a i n ,  a s  A p p e l l a n t  d o e s ,  t h a t  
• . •

.vJi.-fche -right ...tc .free..en.terpri.se11 ..is J.s] imiliu: .jtb i h e  .right t o  .marital

p r i v a c y . "  ( A p p e l l a n t ' s  O p e n i n g  B r i e f ,  p. 30). M a m m o n  h a s  n o t  y e t  b e e n
• • • , • •

• • • •

e l e v a t e d  t o  s u c h  a p o s i t i o n  i n  t h e  A m e r i c a n  p a n t h e o n .  ' . ■
* • * • *

1  : = ~  '  • “ ■ 7
G r i s w o l d  v. S t a t e  o f  C o n n e c t i c u t , 3 8 1  U.S . 4 8 1  ( 1 9 6 5 ) ;  L o v i n g  v . V i r

qinia" , 388 U.S. 1 (1967). . .
2  . , *
P e o p l e  v. B e l o w s , 80 Cal. R p t r .  354, 458 P . 2d 1 9 4  ( 1 9 69); R e i c h e n b e :  

v . N e l s o n , 310 F. Supp; 2 4 8  (D. N e b r a s k a  1 9 7 0 ) .
3 *
. U n i t e d  P u b l i c  W o r k e r s  v. M i t c h e l l ,  3 3 0  U.S. 7 5  ( 1 947).

4 ' • .
C o m m o n w e a l t h  a n d  S o u t h  C o r o ,  v. S e c u r i t i e s  and E x c h a n g e  C o m m i s s i o n ,

34 F. S u p p . 747 ( C . C . A . 3d 1 9 4 3 ) ,  r i g h t  of p u b l i c  u t i l i t i e s  t o  c o n t r o l  
t h e i r  c o m m o n  s t o c k  c a n  b e  r e g u l a t e d ; ^ U.S. v. P a i n t e r s  L o c a l  U n i o n  N o . 4 S l  
7 9  F. Supp. 516 (D.Conn. 1 9 4 8 ) , ’r i g h t  of p e o p l e  to k e e p  c o n t r o l  of 
g o v e r n m e n t  b y  f r e e  e l e c t i o n s  c a n  b a  c o n t r o l l e d ;  Div »n v. N . J . , 1 7 5  U . S .  
i 7 2  (1899), s t a t e  c o n t r o l  t h r o u g h  " s t r u c k  j u r y " d o c -  n o t  v i o l a t e  r i g h t  t o  
t r i a l  b y  jury; V c l a r o u e z  v. T h o m p s o n , 321 F. Supp. 34 \(S.D.N.Y. 1 9 7 0 )  „ 
r i g h t  t o  h o u s i n g  is n o t  v i o l a t e d  b y  N.Y.. e v i c t i o n  p r o c e d u r e ;  U . S .  v. Cco' 
3 1 1  F. Supp. 618 ( W . D . P a . 1 9 7 1 ) ,  M i l i t a r y  S e l e c t i v e  S e r v i c e  A c t  d o e s  
n o t  v i o l a t e  r i g h t  to o n a ' s  o w n  life. • ■.
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A s  p a r t  o f  h i s  2 t t a c k  u p o n  N e w  J e r s e y ’s R e p r i s a l  A c t ,  

A p p e l l a n t  u r g e s  t h a t  i t  i n t e r f e r e s  " w i t h  t h e  e x e r c i s e  o f  t h e  r i g h t s  

c.onferred u p o n  t h e  l a n d l o r d  b y  t h r  c o n t r a c t  v o l u n t a r i l y  m a d e  b y  t h e
!  ■ 4 '

p a r t i e s "  ( A p p e l l a n t ' s  O p e n i n g  B r i e f ,  p. 34), a n d  t h e r e b y  v i o l a t e s
\\

A r t i c l e  1, S e c t i o n  10 o f  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n .  T h i s  c o n ­

te n t i o n ,  l i k e  t h e  r e s t  o f  A p p e l l a n t ’s a t t a c k ,  f a l l s  w i d e  o f  t h e  m a r k

• • 

C o n t r a r y  t o  A p p e l l a n t ’s v i e w , ^ c o n t r a c t s  b e t w e e n  p r i v a t e

p a r t i e s  a r e  n o t  s a c r e d ,  i m m u t a b l e  d o c u m e n t s  i m p e r v i o u s  t o . c h a n g e  b y

s t a t e  l e g i s l a t i o n  d.esigned t o  deal* w i t h  t h e  e x i g e n c i e s  o f  m o d e r n  l i f

..Rather., .,cus_..tbe-Supreme C o u r t  h a s  r e i t e r a t e d :
• •

I t  i s  t h e  s e t t l e d  l a w  o f  t h i s  d o u r t  t h a t  
t h e  i n t e r d i c t i o n  o f  s t a t u t e s  i m p a i r i n g  
t h e  o b l i g a t i o n  o f  c o n t r a c t s  d o e s  n o t  
p r e v e n t  t h e  s t a t e  f r o m  e x e r c i s i n g  s u c h  
p o w e r s  as a r e  v e s t e d  i n  i t  f o r  t h e  p r o ­
m o t i o n  o f  t h e  c o m m o n  w e a l ,  o r  a r e  n e c e s s a r y  
f o r  t h e  g e n e r a l  g o o d  o f  t h e  p u b l i c ,  t h o u g h  

’• c o n t r a c t s  p r e v i o u s l y  e n t e r e d  i n t o  b e t w e e n  
* . i n d i v i d u a l s  m a y  t h e r e b y  b e  a f f e c t e d .  T h i s

p o w e r ,  w h i c h ,  i n .i t s  v a r i o u s  r a m i f i c a t i o n s ,
' is k n o w n  a s  t h e  p o l i c e  power,, i s  a n  e x e r -

, c i s e  o f  t h e  sovereign*, r i g h t  o f  t h e  g o v e r n ­
m e n t  t o  p r o t e c t  t h e  l i v e s ,  h e a l t h ,  m o r a l s ,  
c o m f o r t ,  a n d  g e n e r a l  w e l f a r e  o f  t h e  p e o p l e ,  
a n d  i s  p a r a m o u n t  t o  a n y  r i g h t s  u n d e r  c o n ­
t r a c t s  b e t w e e n  i n d i v i d u a l s .  . '.

*  * .  * .  *  *

. O n e  w h o s e  r i g h t s ,  s u c h  as t h e y  a r e ,  a r e  s u b ­
j e c t  t o  s t a t e  r e s t r i c t i o n ,  c a n n o t  r e m o v e  t h e m  
from- t h o  p o w e r  of t h e  s t a t e  b y  m a k i n g  a c o n -  

• • • t r a c t  a b o u t  t h e m .  T h e  c o n t r a c t  w i l l  c a r r y
w i t h  i t  t h e  i n f i r m i t y  of- t h e  s u b j e c t  m a t t e r .
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S i m i l a r l y ,  w h e r e  t h e  p r o t e c t i v e  p o w e r  
of t h e  s t a t e  i s  e x e r c i s e d  in a m a n n e r  

••.otherwise a p p r o p r i a t e  i n  the r e g u l a t i o n  
o f  a b u s i n e s s ,  it i s ‘n o ’o b j e c t i o n  t h a t  t h e  
p e r f o r m a n c e  o f  e x i s t i n g  c o n t r a c t s  m a y  b e  
f r u s t r a t e d  b y  t h e  p r o h i b i t i o n  o f  i n j u r i o u s  
p r a c t i c e s .
( H o m e - B u i l d i n g  & L o a n  A s s ' n .  v. B l a i s d e l l ,
2 9 0  U.S. .39~8, ’ 4 3 7 - 4 3 8  (1934) c i t e d  w i t h  
a p p r o v a l  in C i t y  o f  E l  P a s o  v. S i m m o n s ,  379 
U.S. 497, 5 0 8 - 5 0 9  (1965)).  ■ *

* • •

I n  c o n f o r m i t y  w i t h  t h e s e  g e n e r a l ' p r o n o u n c e m e n t s , t h e  S u p r e m e

C o u r t  h a s  r e p e a t e d l y  v a l i d a t e d  l a w s  c o n t r o l l i n g  t h e  l a n d l o r d - t e n a n t

• . . .

r e l a t i o n s h i p  d e s p i t e  t h e  a r g u m e n t  t h a t  s u c h  s t a t u t e s  i m p a i r e d  t h e
• •

l e a s e  o b l i g a t i o n s .  In M a r c u s  Brov:n H o l d i n g  Co. v. F e l d m a n , 2 5 C U.S.

1 7 0  (1921), t h e  S u p r e m e  C o u r t  d i s m i s s e d  a c h a l l e n g e  t o  a N e w  Y o r k  r e n t  
’«.** • *• • 

c o n t r o l  s t a t u t e  w h i c h  f o r b a d e  t h e  m a i n t e n a n c e  o f  a n y  a c t i o n  t o  r e c o v e r

.possession...of.,r:£al p r o p e r t y  ..except.-one .on .the g r o u n d s  t n a t  t h e  p e r s o n

w a s  a n  o b j e c t i o n a b l e  h o l d - o v e r  t e n a n t ,  o r  f o r  .the p u r p o s e  o f  r e c o v e r i n g
• • • *  • * i  ,

p o s s e s s i o n  for t h e  i m m e d i a t e  o c c u p a n c y  o f  t h e  o w n e r  a n d  h i s  f a m i l y -

o r  f o r  d e m o l i t i o n  a n d  c o n s t r u c t i o n  o f  a n e w  b u i l d i n g . '  (I d . a t  p. 197).

Clearly/, t h e  N e w  Y o r k  s t a t u t e  p l a c e d  a f a r  g r e a t e r  b u r d e n  u p o n  t h e

c o n t r a c t u a l  r i g h t s  o f  t h e  l a n d l o r d  t h a n  d o e s  t h e  p r e s e n t  N e w  J e r s e y

r e t a l i a t o r y  e v i c t i o n  law,-* y e t  t h e  S u p r e m e  C o u r t  s t a t e d :

• • ♦ ■

T h e  c h i e f  o b j e c t i o n s  t o  t h e s e  a c t s  h a v e  
b e e n  d e a l t  w i t h  in B l o c k  v. H i r s c h  
[256 'U.S. 1 3 5  ( 1 9 21) ). In t h e  p r e s e n t  c a s e  

. m o r e  e m p h a s i s  is l a i d  u p o n  t h e  i m p a i r m e n t
• o f  t h e  o b l i g a t i o n  o f  t h e  c o n t r a c t  o f  t h e  

l e s s e e s  t o  s u r r e n d e r  p o s s e s s i o n  a n d  o f  t h e  ' „
.. n e w  l e a s e  wl\ich w a s  t o  h a v e  g o n e  i n t o  e f f e c t  

u p o n  O c t o b e r  l, last. y e a r .  B u t  c o n t r a c t s  
a r c  m a d e  s u b j e c t  t o  fehip e x e r c i s e  o f  t h e  
p o w e r  o f  t h e  S t a t e  when' o t h e r w i s e  j u s t i f i e d ,

** a s  w e  h a v e  h e l d  t h i s  t o  be. ( C i t a t i o n s . )
(Id. a t  p. 190; s e e  a l s o  E d g a r  A. L e v y  L e a s i n q  
Co. v. S i e g e l ,  250 U.S. 242 (1922).)

i ?
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b y  the  h o u s i n g  c r i s i s  w h i c h  is a p p a r e n t  t o  a l l  and' v a s  j u d i c i a l l y

\
n o t i c e d  b y  the c o u r t  b e l o w .  T h e  a b o v e - q u o t e d  S u p r e m e  C o u r t  c a s e s  

c l e a r l y  d e m o n s t r a t e  t h a t  /article I, S e c t i o n  10 o f  t h e  F e d e r a l  C o n s t i t u  

t i o n  d o e s  not’ i m m u n i z e  c o n t r a c t  r i g h t s  a g a i n s t  i n t e r f e r e n c e  b y  r e a s o n­

a b l e  s t a t e  r e g u l a t i o n s  d e s i g n e d  to d e a l  w i t h  p r e s e n t  c r i s e s  a n d  p r o­

h i b i t  injurious, p r a c t i c e s .  T h e  e m e r g e n c y  f o u n d  t o  j u s t i f y  t h e  statute.
•  •

i n  M a r c u s  B r o w n , B l o c k  a n d  L e v y  L e a s i n g  c a s e s  h a s  b e e n  f o u n d  b y  t h e  

t r i a l  court' t o  b e  p r e s e n t  i n  t h i s  c a s e  .(Appella nt's O p e n i n g  B r i e f ,  

p. 8) a n d  e v e n  t h e  N a t i o n a l  A s s o c i a t i o n  o f  H o m e  B u i l d e r s  a d m i t s  t h a t

t h e  p r a c t i c e s  p r o h i b i t e d  b y  t h e  N e w  J e r s e y  l a w  a r e  i n j u r i o u s .  ( N a t i o n

• •

A s s o c i a t i o n  of H o m e  B u i l d e r s ,  " F a i r  P r a c t i c e s  C o d e  G e t s  C o m m i t t e e

B a c k i n g , "  S c o p e / V o l u m e  9, N o .  42, O c t o b e r  22, 1 9 7 1 ) .  . *

R e c e n t  A t t a c k s  o n  i a n d ' l o r d - t e n a n t  " s t a t u t e s  a f f i r m  t h e

S u p r e m e  C o u r t  r u l i n g s :  D e  P a u l  v. K a u f m a n ,  4 4 1  P a .  38 6, 2 7 2  A. 2d
•  •

* % •

5 0 0  (1971) (rent w i t h h o l d i n g  s t a t u t e ) ; D e p a r t m e n t  o f  B u i l d i n g s  o f  t h e
•% *

C i t y  of N e w  Y o r k , 14 N . Y .  2 d 291, 2 0 0  N . E . 2 d  432 (1964) ( r e c e i v e r s h i p  

s t a t u t e ) ;  S t o n e r i d g e  A p a r t m e n t s  Co. v. L i n d s a y , 3 0 3  F . S u p p .  6 7 4  • 

(D.N.Y. 1949) (rent c o n t r o l  o r d i n a n c e ) ; -C o m m u n i t y  R e n e w a l  Fd. I n c .

v. C h i c a g o  Title, a n d  T. Q p . . 44 111. 2 d  500, 2 5 5  N . E . 2 d  9 0 0  (1970)
* * • •« •

( r e c e i v e r s h i p ) ;  D e a r y  v. K e i t h , 3 2 6  N . Y . S . 2 d  823 ( 1 9 7 1 ) ( a t t o r n e y  f e e s  

f o r  t e n a n t  i m p l i e d )  .

In l i g h t  o f  t h e  c l e a r  p r e c e d e n t  c i t e d  a b o v e ,  A p p e l l a n t ' s

* • • 
c l a i m . o f  i n t e r f e r e n c e  w i t h  his' r i g h t  t o  c o n t r a c t  is w h o l l y  w i t h o u t

f o u n d a t i o n .  . : . ’ .
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• * •

T h e  p r o h i b i t i o n  a g a i n s t  r e t a l i a t o r y  e v i c t i o n  is a n a t i o n a l l y

a c c e p t e d  d o c t r i n e .  T h e  N e w  J e r s e y  L a n d l o r d - T e n a n I  R e p r i s a l  A g a i n s t

T e n a n t  A c t  is v a l i d  e x p r e s s i o n  o f  .that d o c t r i n e .  T h e  N e w  J e r s e y  A c t

p r o t e c t s  t h e  f r e e  e x e r c i s e  o f  tenants.1 c o n s t i t u t i o n a l  r i g h t s  a n d  as-

s u c h  it s h o u l d  b e  g i v e n  e v e r y  f a v o r a b l e  i n f e r e n c e .  I t  is n o t  v a g u e ,

p a r t i c u l a r l y  n o t  s o  as a g a i n s t  A p p e l l a n t .  .The A c t  'does n o t  v i o l a t e  

• •
t h e  D u e  P r o c e s s  C l a u s e ,  the N i n t h  A m e n d m e n t , -  nor.. A p p e l l a n t ' s  f r e e d o m

o f  c o n t r a c t ;  T h e  C o n s t i t u t i o n  d o e s  n o t *  .as A p p e l l a n t  w o u l d  h a v e  it, •

a d o p t  an e c o n o m i c  t h e o r y  n o r  h a s  it f r o z e n  the c o m m o n  l a w  o f  l a n d l o r d
* • • * •

•-and -tenant so as -to -pfevent l e g i s l a t i v e  "change i n  l i g h t  o f  m o d e r n

c o n d i t i o n s .  * . ‘ •• *
* • *  • •

’ ' R e s p e c t f u l l y  s u b m i t t e d ,  ' •

. ' . N E W A R X - E S S E X  J O I N T  L A W  . V  "
’ R E F O R M  P R O J E C T

B y

  - j;sq. \ jM I C H A E L  1). LAI
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B I L L S  PA S SED  IN  TH E HOUS E

Landlords &

Tenants______

(termination 
of tenancy)

Insurance Laws 

(repeal of 

certain)

Vital 

Statistics 

(disclosure 
of records)

Public Schools 

(emergency 

closure days)

Homesteads

CS FOR SS FOR HOUSE BILL NO. 1 (JUDICIARY), (see pages 25;

9 1 ; 1 8 6 ;336;385). Reported back to the House April 20 by 

Rules recommending it be replaced with 'the Judiciary substitute 
(see page 336), and with a majority having no recommendation. 

Concurring: Fuller, (Chairman), M. M. Miller, Larson, Phillips,

Koponen, and M. W. Miller. Not concurring: Barnes, Tischer, and

Hayes recommend do pass.

On April 21 the Judiciary substitute was adopted and the bill 

passed the House, 26-10-4. Nays: Clocksin, Davis, Duncan, Goll,

Malone, McBride, M. M. Miller, Szymanski, Vaska, Zharoff. Excused: 

Bettisworth, Cato, Flood, Wendte. Rep. Malone gave notice of 

reconsideration, but it was not taken up and the bill was sent to 

the Senate for its consideration.

HOUSF BILL NO. 48. (see pages 43 ; 1 3 2;488;563). Passed the 

House April 18, 38-1-1. Nay: Malone. Excused: Cato.

CS FOR HOUSE BILL NO. 91 (JUDICIARY), (see pages 57;299;542;

563). On April 19 the Judiciary substitute was adopted (see 

page 542), and the bill passed the House, 38-1-1. Nay:

M '”ride. Excused: Cato. The effective date clause was 

adopted.
•

HOUSE BILL NO. 125. (see pages 9 5;300;542;56j ). Passed 

the House April 21, 35-1-4 . Nay: Martin. Excused: Cato,

Bettisworth, Flood, Wendte.

CS FOR HOUSE BILL NO. 130 (FINANCE)(AM). (see pages 97;

426;542). On April 19 Rep. Tischer asked that her name be added as 

co-sponsor. On April 21 the Finance substitute was adopted. 

Amendment 1 was offered by Rep. Uehling, and subsequently 

withdrawn. Rep. Uehling offered amendment 2, and the bill and 

pending amendment were held one day.

Amendment 2 states that tentatively approved land located within 

the boundaries of an organized borough or city may not be 

designated for homestead entry.

On April 22 Amendment 2 by Uehling was withdrawn. 3 by Uehling was 

offered and it states:

" S e c .  3 8 . 0 9 . 0 8 0 .  L A N D  W I T H I N  
M U N I C I P A L I T I E S ,  (n) If a m u n i c i p a l i t y  
h a s  f i l ed  a s e l e c t i o n  of s t a t e  l a n d s  

u n d e r  A S 2 9 . 1 8 . 2 0 1  - 2 9 . 1 8 . 2 1 3  w i t h  the 

c o m m i s s i o n e r ,  the s t a t e  l a n d s  s e l e c t e d  
m a y  n o t  be d e s i g n a t e d  for h o m e s t e a d  
e n t r y i  If t h e  c o m m i s s i o n e r  d e t e r m i n e s  
t h a t  l a n d  s e l e c t e d  b y  a m u n i c i p a l i t y  is 
n o t  a v a i l a b l e  for p a t e n t  to t he  m u n i ­
c i p a l i t y  u n d e r  AS 2 9 . 1 8 . 2 1 0  - 2 9 . 1 8 . 2 1 3 ,  
t h e  s t a t e  l a n d  Is a v a i l a b l e  for d t s l g -  
n a t l o n  by t h e  c o m m i s s i o n e r  for h o m e i t e a d  
e n t r y  u n d e r  A S  3 8 . 0 9 . 0 1 0 . "

Amendment 3 was adopted by unanimous consent. The bill then passed 

the House, 21-13-5-1. Nays: Adams, Clocksin, Davis, Duncan, Goll,

Grussendorf, Herrmann, Hurlbert, Koponen, Malone, McBride, M. M. 

Miller, Vaska. Excused: Bettisworth, Cato, Flood, Martin, Wendte.
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A ppropriations CS FOR SENATE BILL NO. 150 (FINANCE)(AMENDED). see pages

(special) 200;370;459;538). Reported back to the House April 20 by

(water, sewer Community & Regional Affairs with the committee recommending 

& solid waste) it be replaced with Community & Regional Affairs Committee

Substitute and reported back as follows: Lacher (Chairman),

Phillips and Fritz recommend do pass; McBride, Szymanski and 

Clocksin have nc recommendation. To Finance.

The House C&RA substitute makes several changes in the bill:

Landlords & 

Tenants 

(term, of 

tenancy)

Judicial
Retention
Elections

— Deletes a $161,600 water & sewer facility construction grant, 

through the Dept, of Environmental Conservation, to election 

district 1 for the Ketchikan Public Utility/Fairview-Jackson water 

project. Adds, under grants to municipalities for natural resource 

management, a $354,950 appropriation for the Ketchikan - Jackson 

Utility Fairview - Jackson water projc-t.

— adds, under grants to municipalities for natural resource 

management, a $35 million appropriation to Anchorage for the 

Eklutna Water Project.

— deletes , under grants to municipalities for natural resource 

management, two appropriations to Wasilla: $185,000 for septic

treatment; and $1,178,500 for a wastewater facility. Adds, under 

the same section, a $3,121,500 appropriation to Wasilla for a 

wastewater facility.

— -deletes a $480,000 appropriation, under grants to municipalitie 

for natural resource management, made to Delta Junction for land 

fill improvements.

— Adds, under grants to unincorporated communities for natural 

resource management, a $225,000 appropriation fof the Dot Lake 

water system.

— changes the amount of an appropriation to Igiugig, in the Bristol 

Bay - Aleutian Islands district, from $838,000 to $250,000 (also 

under grants to unincorporated communities).

— changes total amount of funding to $103,083,650 (was 

$66,975,300).

SPONSOR SUBSTITUTE FOR HOUSE BILL NO. 1. (see pages 25;91;

186;336;385). Reported back to the House April 20 by Rules 

with the committee recommending it be replaced with Jud: ary

Committee Substitute and majority signed no recommendat ... 

Concurring: Fuller (Chairman), M.M.Miller, Larson, Phillipn,

Koponen and M.W.Miller. Not concurring: Barnes, Tischer and Hayes

recommend do pass. To Rules.

HOUSE BILL NO. 8 . (see page 27). Reported back to the 

House April 19 by Judiciary, recommending it do pass. Con­

curring: Bussell (Chairman), Barnes, Liska and Hayes. R ep­

resentative Wendte signed no recommendation. To Finance.



SEN A TE B I L L S  R E C E IV E D  IN  TH E HOUSE

Assauit

(police, fire 

fighters & 

emergency 
responders)

Minors

(presence of 
in rest, that 

serve alcohol)

Emergency 

G u a r d s / D e p t . 
Pub. Safety

Gui'J? Board
(cr .um g (
licensing)

CS FOR SENATE BILL NO. 24 (JUD)(AM). (see pages 8 ;88;242; 

318). Received in the House March 21 and referred to Judi­

ciary.

CS FOR SENATE BILL NO. 88 (JUDICIARY), (see pages 82;279; 

373). Received in the House March 25 and referred to Judi­
ciary.

CS FOR SENATE BILL NO. 116 (STATE A F F A I R S ) , (see pages 138; 

280;373) • Received in the House March 23 and referred to 
Judiciary.

CS FOR SENATE BILL NO. 138 (RULES), (see pages 194;315; 

373). Received in the House March 25 and referred to Re­
sources.

Appropriations CS FOR SENATE BILL NO. 162 (RULES), (see pages 2 6 3 ;315; 

(special & " 3 ) .  Received in the House March 23 and referred to Finance,
supplemental)>

(capital projs.)

Landlords &

 Tenants

(term, of 

t jancy)

Pregnant

W o m e n________

'(prenatal
services fcr)

Motor Fuel
Tax_________

(repeal of)

Municipal

Roads_______

(state aid)
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COMMITTEE REPORTS (House)

SPONSOR SUBSTITUTE FOR HOUSE BILL NO. 1. (see pages 25;91;

186;336). Reported back, to the House March 23 by Finance 

as follows: Bettisworth, Ward, Hurlbert, Grussendorf and

Martin recommended do pass. Adams (Chairman), Flood, Zharoff, 

Duncan and Pestinger had no recommendation. To Rules.

HOUSE BILL NO. 39. (see pages 39;337). Reported back to the 

House Maich 23 by Finance recommending it do pass. Concur­

ring: Pescinger, Ward, Zharoff, Duncan, Grussendorf and
Martin. Not concurring: Lindauer and Bettisworth recommended

do pass with amendments. Adams (Chairman) and Flood had no 

recommendation. To Rules. On March 25 Rep. Lindauer was added 

a co-sponsor.
as

SPONSOR SUBSTITUTE FOR HOUSE BILL NO. 4 0 . (see pages 40;

149). Reported back to the House March 23 by Transportation 

a6 follows: Cato (Chairm_n) and Abood recommended do pass.

M. W. Miller and Davis had no recommendation. McBride, Herrmann, 

Lacher and Phillips recommended do not pacs. The committee 
attached an amendment that would delete section 2 of the bill.

Sec. 2 made the Act retroactive to January 1, 1983 and proviled for 

the adoption of regulations by the Department of Revenue for 

refunds of motor fuel taxes collected after December 31, 1982. To 
Finance.

HOUSE BILL NO. 4 1 . (see pages 40; 161). Reported back to the 

House March 23 by Transportation recommending it do pass. 

Concurring: Cato (Chairman), Phillips, Lacher, Szymanski,



COM M ITTEE REPO R TS ( H o u s e ) ( c o n t 'd )

Landlords & 

Tenants 

(tern, of 

tenancy)

SPONSOR SUBSTITUTE FOR ROUSE BILL NO. 1. (see pages 25;91;

186). Reported back to the House March 16 by Judiciary 

recommending it be replaced with a Judiciary substitute and 

that it do pass. Concurring: Bussell (Chmn.), Liska, Hayes,

and Barnes. Not concurring: Clocksin had no recommendation. To

Rules. On March 18, at the request of the Finance Committee 

Chairman, the Speaker added a Finance referral. Taken from Rules 

and sent to Finance.

The Judiciary substitute adds new section amending AS 09.45.085 

(Code of Civil Procedure, Actions relating to real property):

"Enforcement. A  judgment for the restitution of real property
rendered in an action for forcible entry or detention may be

enforced by the plaintiff without further judicial action and the

plaintiff may not be required to obtain a writ of assistance or 

other order to enforce the judgment."

Adds language to section amending AS 34.03.270 (Uniform Landlord 

and Tenant Act, Remedy after termination) stating hat failure by 

the tenant to 'rovide the required notice when terminating a 

tenancy is presumed to be wilful and not in good faith. Provides a 

month to month tenancy must be terminated by written notice by 

either party at least 30 days before the specified termination date 

(as is currently on the books), rather than 45 days as was 

specified in the Labor & Commerce substitute.

Amends AS 34.03.310(a) (Landlord & Tenant Act. Retaliatory conduct 

prohibited), providing a landlord may not retaliate by terminating 

the rental agreement or providing nctice of termination (currently 

prohibits retaliation by increasing rent or decreasing services) if 
the tenant complains of maintenance violations, has tried to 

enforce his rights, has organized or become a member of a tenant's 

union, or has complained to a government agency responsible for 

enforcement. Adds language presuming a landlord has violated 

retaliation provisions if he terminates the rental agreement or 

provides notice of termination.

Makes technical correction in section 4.

Commercial 

Fishing Loans

HOUSE BILL NO. 1 5 . (see pages 31;105;296). Reported back to 

the House March 18 by Finance recommending it be replaced 

with a Finance substitute and that it do pass. Concurring: 
Grussendorf (Acting Chairman), Bettisworth, Hur. iert, Ward, 

Pestinger, Flood, Lindauer, and Zharoff. Rep. L ncan had no 

recommendation, to Rules.

The Finance substitute adds a new section amending AS 16.05.050 

(Powers and Duties of Commissioner of Fish & Game). Gives the 

Commissioner the power to ". . . (13) sell or lease a state 

hatchery facility."

Changes language in new section added to AS 16.10 (Fisheries and 

Fishing Regulations) relating to the allocation of loans. Provides 

the Department of Fish and Game ". . . shall allocate at least ten 
percent of the money that is appropriated to make loans . . . "  

(former version provided the department allocate 10 percent of the

p a g e 3 36



Arson________

(definition)

US/Canada 

Salmon Inter­
ception 

Treaty________

Department of 
Corrections 

(creation of)

Landlords & 

Tenants 

(t e r m . of 

tenancy)

COMMITTEE SUBSTITUTE FOR SENATE BILL NCh 13 (JUD). (see 

pages 4;118;147). Received in the House February 14 and re­

ferred to Judiciary. The Senate Judiciary letter of intent 

accompanied the bill (see page 118).

COMMITTEE SOB. FOR SENATE JOINT RESOLUTION NO. 10 ( R E S ) .

(see page 84;178). Received in the House February 17 and re­

ferred to the House Special Committee on Fisheries, then to 

Resources.

COMMITTEE REPORTS (House)

EXECUTIVE ORDER NO. 5 4 . (see page 70). Reported back to the

House February 14 by Health, Education & Social Services

recommending it do pass. Concurring: Tischer (Co-Chairman),

Fritz (Co-Chairman), Goll, Koponen, Davis, and M.W. Miller. To 

J u d i c i a r y .

HO U S E  BILL NO. 1 . (see pages 25;91). Reported back to the

Ho.._e February 15 by Labor & Commerce recommending it be re­

placed with a Labor & Commerce Substitute and that it do pass, 

and attaches a letter of intent* Concurring: Furnace (Chair­

man), Malone, Ringstad, Cowdery, Uehling and Wendte. To Judiciary.

The Labor & Commerce Substitute adds a new section amending AS
34 03.270 (Uniform Residential Landlord and Tenant Act, Remedy

after termination), providing for recovery of damages by the 

landlord if the tenant terminates the rental agreement and fails to 

give the required 14 days notice for a week to week tenancy or the 
required 45 days notice for a month to month tenancy (this bill 

changes the current 30 day notice to 45 d a y s ) . Provides the 
landlord m ay recover an amount not to exceed one and one-half times 

the actual damages.

The Substitute also makes language change in section dealing with 

periodic tenancy and holdover (AS 34.03.290). Would read that if 

the tenant remains in possession without the landlord's consent and 

his holdover is "wilful or. not ia good faith, the landlord, may 

recover an amount not to exceed one and one-half times the actual 

damages. . . ." (original language stated "If the tenant's holdover 

in wilful and not in good faith. . .").

The Labor and Commerce Committee letter of intent reads:

L E T T E R  O F  I N T E N T  F O R

CSSS FUR HB 1 ( L  & C )

T h e  l e g l e l e c u r e  r e c o g n i z e s  thee e n  I n c r e a s e  in r e n t  b y  tho l a n d l o r d  

o a r  c o n s t i t u t e  a f o r a  of t e r a i n a t l o n ,  in that it cerainat-es the r e n t a l  

agreerjent t h e n  in e x i s t e n c e  a n d  o f f e r a  a n e w  r e n t a l  a g r e e a a n t  at 

d i f f e r e n t  t e r a a .  T h e  t e n a n t ,  h o w e v e r ,  a h o u l d  be g i v e n  a n p l e  t i n e  to 

l o c a t e  a n e w  d u a l l i n g  a n d  to a o v e .  U p o n  r e c e i p t  o f  a n o t i c e  o f  rent 

l n c r a a a e  a t e n a n t  s h o u l d  h a v e  c h e  full A S  d a y s  to v a c a c e  p r o v i d e d  u n d e r  

t h i s  b i l l  if h e  c h o o a e a  n o  to a c c e p t  t h e  h i g h e r  rent. T h a  t e n a n t  w o u l d  

be u n d e r  c h e  o b l i g a t i o n  to l n f o r n  the l a n d l o r d  of h i s  I n t e n t i o n  to 

v a c a c e  w i t h i n  t h e  A S  d a y  p e r i o d  if t h e  t e n a n t  d o e s  n o c  I n t e n d  to p a v  che 

h i g h e r  r e n t .

SE N A TE B I L L S  R E C E IV E D  IN  T H E  HOUSF.



IN TRO D UCTIO N  OF B I L L S  (H o u s e )

Landlords & 

Tenants 

(term, of 
tenancy)

C e r t . of 

Heed Program 

(repealing)

Property Tax 

Exemptions 

(municipal)

Prison Terms

Minors

(prosecution 

as adults)

SPONSOR SUBSTITUTE FOR HOPSE BILL HO. 1 . by Rep. Abood.

Identical to original bill (p. 25)— just deletes reference to 

a nonexistent statute contained in Sec. 1. (Deleted from pro­

posed addition to AS 09.45.090, "Unlawful Holding by Force".)

Introduced January 28 and referred to Labor & Commerce and 

Judiciary.

SPONSOR SUBSTITUTE FOR HOUSE BILL NO. 19. by Reps. Fritz,

Hayes, Zharoff, Cato, Lindauer and Szymanski. Identical to 
original bill (p. 32), but corrects references to federal 

statutes contained in Sec. 1 of bill (amendment to AS 18.07.021, 

duties of the state's health planning and development agency).

Introduced January 24 and referred to Health, Education & Social 

SErvices and Finance.

SFONSOR SUBSTITUTE FOR HOUSE BILL NO. 2 1 . by Lindauer.

Decreases proposed $100,000 residential property tax exemp­

tion contained in the original bill (p. 34). Under SSHB 21, 

those under 65 could receive "at least $10,000 in assessed value 

and not more than $50,000 in assessed value of the real property 

owned and occupied as a permanent place of abode."

Introduced January 26 and referred to Community & Re>_ ^nal Affairs 

and Finance.

SPONSOR SUBSTITUTE FOR HOUSE BILL NO. 5 8 . by Lindauer,

Barnes, Abood, Pestinger, Liska and Uehling. Basically identical 

to original bill (p. 47), but changes wording of paragraph (b) of 

new section on "Service of Full Sentence." Original (b) read: "If

the court orders a sentence to be served in full in accordance with 

this section, good cause shall be shown in all proceedings under 
this section. The prisoner is entitled to be represented by 

counsel in all proceedings under this section."

Ne w  (b) would read: "If the court orders a sentence to be served

in full, good cause shall be shown in all proceedings under this 
section. The prisoner is entitled to be represented by counsel and 

may not be released, caroled, or furloughed pending any 

pro c e e d i n g ."

Introduced January 26 and referred to Judiciary and Finance.

HOUSE BILL NO. 1 0 9 . by Pestinger, Furcace, Uehling, Flood,

Barnes and Bussell. Would allow the courts to prosecute a 

minor as an adult if it finds at a hearing on a petition ". . .

(1) that the minor was 16 years of age or older at the time of the 

offer.se and that there is probable cause to believe that the minor 

has committed an unclassified felony or a class A  felony; or (2) 

that the minor is not amenable to treatment under this chapter and 

there is probable cause to believe that the minor is delinquent." 
(AS 47.10.060(a), Delinquent Minors and Children in Need of Aid, 

Waiver of Jurisdiction, rewritten in this bill, now provides "(a) 
If the court finds at a hearing on a petition that there is 

probable cause for believing that a minor is delinquent and finds

p ag e 91



IN TRO DUCTIO N  OF B I L L S  (H o u s e )

Landlords & 

Tenants 

(termination 
of tenancy)

*

Handguns______

(use of armor- 

piercing 

ammunition)

Appropriation 

(supplemental) 
(school 

districts)

Construction 

Insurance 

(state con­
struction 

projects)

HOUSE BILL NO. 1 . by Abood. Amends the Landlord Tenant Act,

(AS 34.03) to provide a landlord or .tenant may terminate a 

month to month tenancy by giving written notice 45 days in ad­

vance of specified termination date (law currently provides n o­

tice must be given 30 days before specified rental due date). 

Provides it is unlawful to remain in possession of dwelling unit 

after expiration of tenancy. Provides landlord may bring action 

for possession and r ecovery of actual damages (underlined language 

added to current law) if tenant remains in possession without 

landlord's consent.

Adds new language to the Landlord and Tenant Act prohibiting a 

landlord from increasing rent, decreasing services or threatening 

to bring an action for possession within 60 days after a tenant has 

complained of violations, availed himself of rights and remedies 

granted under the Act, organized or become a member of a tenant's 

union, or complained to a governmental agency responsible for 

enforcement of governmental housing, wage, price or rent controls.

Does not provide for an effective date (effective 90 days after 
Governor's signature) .

introduced January 17 and referred to Labor & Commercej then to 

Judiciary.

HOUSE BILL NO. 2 . by Hayes, Flood and Lindauer.

Establishes penalties for crimes in which the defendant uses or 

carries a handgun loaded with armor-piercing ammunition. Pro­

vides for a five year term of imprisonment for the use of that 

type of ammunition, in addition to any other sentence imposed for 
the crime itself. The additional five year sentence may not be 

suspended or otherwise reduced, and may not be served concurrently 

with other terns. Does not provide for an effective date 

(effective 90 days after Governor's signature).

Introduced January 17 and referred to Judiciary, then to Finance.

HOUSE BILL NO. 3 . by Duncan, Grussendorf, Clocksin,

Zharoff, Wendte, Koponen, Malone, Vaska, M.M. Miller, Goll,

Davis, McBride, Larson and Szymanski. Makes a supplemental 
appropriation in the amount of $33,746,700 to the Department of 

Education for payments to school districts under the Public School 

Foundation Program for the fiscal year ending June 30, 1983. 

Provides Act takes effect immediately. (See SB 16, page 5, 

identical. Also see SB 22, HB 35 and HB 73, this report, 

i dentical).

Introduced January 17 and referred to Health, Education & Social 

Services, then to Finance.

HOUSE BILL NO. 4 . by Martin, Furnacr .«ad Grussendorf.

Provides state departments or agencies m ay not require a con­

tractor to obtain workers' compensation, general liability, or 

ether required insurance from a particular insurer, agent or 

broker when that department or agency is requesting bids or 

awarding contracts. In addition, the department or agency may not



Dear Senator Fischer:

You currently have HB 1 "An Act relating to landlords and tenants" 

in your committee on State Affairs for consideration.

From the w a y  that I read the bill, the changes are minimal and 

are m ainly made to make the law somewhat more specific. If I am in­

correct please explain to me what affect the changes will incur.

Being a long time resident and tenant of this State, I see no reason 

w h y  this bill will have a problem being passed and made into law,supporting 

it whole heartedly.

My first impression on seeing another revision being proposed to the 

l andlord-tenant act was, of course, that the rights of the tenant were 

being whittl ed away at once again and upon carefully reading of the 

bill, it seems to me r.hat this is not the case and sigh relief.

Thank you for your time.

Very truly yours,

Amy Garrett

°/o
7 \ 7 ) t h  o r a y  e  9  f t  ™



This booklet is a June 1982 update of the 198Q publication prepared by the 
Cocperative Extension Service, with the assistance of Alaska Legal 
Services and the Consumer Protection Section of, the Alaska Dept, of law.

l<

INTRODUCTION
' In 1974, Ihe Alaska Legislature passed the Uniform Residential 

Landlord and Tenant Act (A.S. 34,03.010^.380).'The purpose of 
the Act was to simplify,* clarify and modernize Alaskan laws 
relating to the rental of dwellings. It was also intended to entour­
age both landlords and tenants to maintain andimprove the quali­
ty of housing. • . ' ryjyr ' : 1 ' '

‘While the law does not cover every problem!a'laiidlord or ten­
ant may have, it was written to protect the rights of both parties:'
.' In addition "to'the Uniform Residential Landlord and Tenant 

Act, other laws which have application to the rental of dwellings ■'[ '.
include: ****•* ** H •" .^

1. Alaska Statute 09.45.060% 16Q! \  1  V.' : : ~
•• Procedure fof Recovering Pos^ssipn.• • J  • «v. ~ . \ ‘ ■ '•* v f  Bp

2. Alaska Statute 34.0d.010-.060-" ' i ' . r r j
•, Emergency Residential Rent Rpgulatiomand'Control 1 '

“This booklet was prepared directly from A.S.’34.03.0?9-.380, t '
Where appropriate, wc have cited the. actuaj porfion.of the Jaw /; 
that pertains so that if you need to go t,o. cQur(t youcan ’either use 
this booklet or can refer directly back" id the Iaw.\Thc reference, 
will be the letters ‘‘A .S ." (short for Alaska Statute) followed by 
some numbers (these are the title; chapter and article numbers of >•<' 
the iaw respectively); for cxaniple:(A.S. 34.03.330).i * ' * „ ■ •• •'
. You can get a copy of the actual law at your nearest courthouse, 
public library or magistrate's office. ’ • j

D 0 p | | ..
z v a v . 
n n c r .  ;

7

structure or part of a structure used 
sleeping place by one or more persons* in­

cluding the rental of mobile home space. •
If you rent a house, apartment, mobile home, mobile home 

!'space, condominium, townhouse or duplex, this law applies toyoul

» the law d o e s  n o t  cover:
1. residency in an institution (school dorm, jail, hospital, 

>  nursing home, etc.);
■ 2. hotels, motels and other transient housing;

• _('r:rjX 3. condominiums occupied by the owner;
' . : .j.;- 4. occupancy under a contract of sale;
' yy-j. '1 5. occupancy of a dwelling owned by a fraternal or social 

’ V'f • .•:< organization of which you are a member;
6 ..live-in employment (apartment managers, housekeepers, 
' etc.),

' ■ ' V 7« occupancy when the premises are used primarily for agri- 
" /‘ V, • ' cultural purposes. •

terminology
' '  In this booklet, several terms arc used that mean the same thing.

Landlord means, the owner or manager or rental agent for the 
• dwelling., •

. Dwelling, unit, property and premises means (he rental unit, 
‘ whether it is a home, apartment, mobile home, etc.

Tenant means any of the people who rent a dwelling.
Other technical definitions may be.found in A.S. 34.03.3 6 0 -  

Definitions..
t * * . *

written notices. •; * ' "
Putting things in writing does not mean'the landlord and tenant 

arc enemies or do not trust each other. It Is simply a good way to do 
business. Oral agreements arc legal; however, under the law, a writ­
ten notice or agreement may be your only protection if something 
goes wrong. Some people hesitate to put agreements in writing 
because they don’t know what to say. There arc examples of 
various notices in the back of this booklet that may help.



Here are some things that should definitely be in writing:
1. receipts for payments of any kind; & '-! -V/; V *“'* '
2. promises to fix things; . " Vi .

. .v..- 3. rental agreements; ' ^ ■ '
4. eviction or moving notices; . 7 . 5 v- ; „ ;
5. notices of repairs needed; ;• • ;
6. details of what needs to be done to get back a deposit.

It cannot be emphasized strongly enough how important this is: 
GET IT IN WRITING! - -. . *

V-,vBEFORE YOU MOVE IN
rental (agreements;

Rental agreeVhfcilts^may'6e:eTthHr Writtch or oral, bitr written is • '
best':Tf;an‘ydisa‘gt'ccrftent:o c c u r s | a i < i ^ l a n d l o r d s " ,  • 
will have evidence:t'o back'iHcir‘daihis7‘'.‘." ‘|,M' 1!. " ’’ ’ •

If a tenant signs a rental agreement, moves in and begins paying , ( ‘ 
int,1 the agrccment is still legal even If the landlord didn’t sign the •!*’.> 
pcemenr.' * ;v- •*’ ' ‘V ' . ‘ ‘

rent,
agreement.

If the landlord shows the tenant a rental agreement to which the 
tenant agrees, moves in and begins paying rent, the agreement is 
still legal even If the tenant did not sign it. It is critical that tenants 
and landlords review and discuss any rental agreements and rules 
before anyone moves in or money changes hands.

A lease is a rental agreement that tells how long the tenant will 
stay (usually four, six or twelve months). If there Is a lease, the

-y•T’AI , ?

cannot raise the rent or evict the tenant unless promises 
in the lease are broken. If there is a lease but the tenant must 
move, the tenant is still responsible for the rent for the rest of the 

period, unless the dwelling can be re-rented.
H ere 'a re  some things which should appear in a rental 

agreement: ' 1 • •
>.;V  1. name and address of the owner and his/her manager or 

agent as well as the tenant’s name and address;
2. the amount o f rent, when it is due, where and how it is to 

be paid; ’ •
3. if this is a month-to-month agreement or lease with time 

limits; * * * •* ' *
4.‘. when the rent will be considered overdue and what penalty 

will be levied;
5.' what is included in the rent (heat, lights, water, etc.) and 

what is provided (driveway, garage, furnishings, lkitchen
•:i appliances, snow removal, storage, laundry, etc.);

6. total number of full-time occupants and pets allowed;
.7. a list of prohibited equipment (snowmobiles, motorcycles,

Vrt:' ’■ musical equipment, etc.); 
v 8.. the amount and type of deposit (cleaning, security, pets, 

'etc.) and what has to be done to get it back;
9.-a list of landlord and tenant repair and maintenance 

duties; '
agreements cannot:

- 1. force a tenant to waive any legal rights,
.,..' 2. excuse the landlord from any legal responsibilities,
. 3. let the landlord sue the tenant without notice,

4. require the tenant to pay the landlord’s attorney fees 
should you go to court;

. 5. allow the landlord to take a tenant’s personal belongings 
1 (A.S. 34.03.040).

DO NOT SIGN A RENTAL AGREEMENT THAT HAS IL­
LEGAL WORDING. «

If the rental agreement contains any .of the things listed below, 
they should be removed before signing:

1. agreeing to let the landlord come into the dwelling whcn- 
ever he/she.wants;

1 \' 2. agreeing to immediate eviction for nonpayment of rent; 
i. 3. ngrccing that the tenant will make all repairs;
J; '■ 4. excusing the landlord from liability in case of accidents 
. v / , ' ,,'duc to his/her neglect;

p 5.' giving up rights to the deposit.



change, your mind? : .
Once an agreement to rent a place has been made 

part of the deposit .and rent has been paid and then.

i l l o n a l  r l i c r r i m ? n » t i r » n  ' •" •T̂ ir:;?;^ ' ^ i4j»^}^^r.f!tft'?5tthBt:When-a tenant moves in ;:be/sUe must be told in wsiiihg theIllegal a is c r im i^ c llip n  _  . .. and address o f the owner (or 'who the oWnerwants his/her X  ,r; X
agent.to be);This information musf be kept up-to-date. . -V, \  'JJ

' this information is not'provided, 'whoever made the r e n t a l ‘
agreement or receives the rent becomes the legally responsible pcr-

specially designated fty ‘‘singIesAonly.’’ in:advanccr;
It is unlikely that a landlord.will openly,refuse tojrent to 

one for anjllegal rcasbri. There arc some indications that 
,lord may bp: practicing discrimination in rentjng when 

I- (hc apartment the tenant called about is J-’suddenly
when the landlord secs the t e n a n t . . .

* 1 • a place the tenant was told is ‘.‘rented” remains'vacant;
•• the rent or deposit is m uch'higher than advcrtisH 

charged for similar units,
• :rulcs will be different for one tenant than for others in the. %  f '/  ‘v ’vV ii; • • • ■■ ■

i have deposits **«*«*!• V\: ' \  ’V 'i l ’t .•• •• ’ , :. . . . j  r# |Samc apartment house or court. (For example, others have V,1 , , .  ,     ... . T , ,. .s . , . .
” .p.ots, but you.cannot. A  landlord may decide,to allow no i '. ' ' i ^  Deposits are often collected;for, pets','children, cleaning or sc- - 7 ' ' ' ' ^ ^  ' v!,‘ .: J f

‘ Vvl- ^ ' ' v  iH'V'^'Cbrity-before,aitenant moves^i.n Som etim esthe tenant Will be ■»' • ! , '
^L j> ;‘’̂ i 1̂ ,rtr|j;i|j;'askcd to pay; the. last'm onth 's :r :ht,‘ too, The ;total amount co l- . ’ v s-.’. '.

fori'alhdeposits'ftndprc:pa;d rent,'except.the first month’s " i ' -. " u '. ’ df 
 v----------------  -   V •1 ‘ rent, cannot cxciced tw om onth’srcnt,.(A .S^ 34.03.070)" ;•'• ',l. • 4

-• ^ ''iD e p o sU r!aiid'prc-poid!fcni'nlong^wiiliVirst'nionUi's rent can ' 1 . ■%
: ^toci^.olhO T to Icavt (Wock-busling). ...... ,rf. ■; m , k^ o u l movcV « » U  hig|,, HA 'n r c  iomc examples r f  how • ' ' I K,

color, religion, sex, age, marital status or national origin. < ' . >. ■ , • • ; iU

•; ■ ■ * - w $ ,4



« . Legal Examples 
'.‘♦j. S/375 first month?*rent

ExamplesV/Vii iff ij.i'ff l ' ‘- V' i:~
first.mopthts r e n t 37.5 first m onth's rent ; ,v  V A
last m onth's rent, ii:..: S 375 last mont h’s' rent . - - •'iv k̂ ' T=Uw

I *$$$; ^ ^ U f S l  125 total to m dve1ri;« j^(^J '\i$ ri5
. ,V2: $ 325 first month’s r e n t * '  

• V . ; O - i - : . V ;  :$• 150 cleaning deposit^;
V  'Vt^‘ J"' • S', 175 security d e p o s i t ;f  ,Y ';; .175 security deposit 

$ 325 last m onth's rent
...........•. > ”  . - • • • % i v:.,

$ 975 total to move In

&&%&<:■> * 300 cleaning deposit; ^  'i '
200 security d e p p s i t ^ ^ . ' ^ ; V "  •

* .V £ f t  . 1S $25 last m onth’s r e n t 'B 'y  >; V* Vr'A 1 ^  ■'■■ •• , ■ *'
' V.$I l f 0 total to move in -  - j  ' ^ 1 WHILE RENTING

I* *■ V' " . ' • * *  ’ * • • ••paying rent/rent increases ,

r*' con fusion as to which person', the old or new landlord, is responsible T̂ i> 
£:■ Vi *' for the deposit and pre-paia rent money. The original landlord who

/•otherwise agreed. So, if the tenant move* in on the 8th, the rent is 
due on or. before the 8th of. every month. • , ’.

rent may not bc'incrcascd during the 
:. increases may be levied as the landlord 

unclear regarding the notice period 
required to give', , >,

, tThc general Interpretation is that a rent increase is cither: ‘ •
. Ja termination by the landlord of the tenuncy at the old 

rental rate and r offer to renew It at a higher rate or 
a modification o f a rule or regulation.

Tri either case, tenants should be given a written notice 30 days 
'H;':before the next rental due,date. If. the tennnt docs not agree with

standard).M ake another list o f damage that will not be changcdVtA»V.j'i rj.
,.L" v ,  i ’ or repaired. Doth.thc landlord and the tenant should sign and d a te ,,/;{? A  J'y1 r u l e s  a n d  Y P O l l l a t i r k h c
: . i ' ? t v v :  ; .  these lists,'.Each o f you should' keep a.copy,.These lists.will m 'V  u i a i i u i

handy when thp tenant Is ready to move out.
■* : vrjiiV/M c;-.

i.
, v i ,1,1 • * .

* 1 «.V 1
Almost every landlord 1ms, rules and regulations. Often these 

are not mentioned until after a tenant moves In or until the rule

^12Wk'A



present add','ess; j 
present envjlo/mcnt and name and address of

people.will live in the a p a r t m e n t ; .. 
T e f e r e r i c e s i : ;>• 
addresses o f all landlords of this pei ..on for the

• Remember that oricc the ten 'ahtlW  seen the rules and moved in',..V;‘i ^ i A ^ , ' ^  years*! • . "  • • \ \ .
• 5 , -‘he/she is agreeing to live by these'rules/A copy must be posted by. ’ VTi ' Once this information has been given to the landlord, he/she

0 ) ihe landlord someplace at. the dwelling; where it can be easily seen,, Y.has 14 days'to'answer the request. No answer within 14 days is
same as consent, so go ahead and sublease. If the 

I must give written reasons for the
! 1 - * i:'m . j,

refusing to allow if sublease are:

too many children;—
,,unwillingness o f new tenant to apcepl rental agreement; 

i,'. pets not acceptable;-:y.,. . y  :.i , ,.' . . .
>.', proposed business activity; '  '' ' 1 “  .

7.’ bad report from, former landlord. ’ •
‘ ic landlord says "n o ”  to the suggested new tenant, but 
t p've reasons in the list of acceptable rejection reasons, the 

•V' Vlaw says (he old tenant can go ahead and sublease or move out; •
ibleasing, a thirty day WRITTEN 

li.dlord. (A.S. 34.03,070)

moves out, the tenant'connpt ju s t lm  e siypeohe elsqj-'takc 6vcr’^  .?A-commoh problem -land'jrds and tenants have is that o f the
 ̂ k 'j l!|e ;i 1. -v.??;'! V . j h w / ^ ^ n t 's  right to privacy. M my landlo: Js feci they can come and
; \  VTh’cre arc usually on ly /w ow ays’jo g c t  but o f n lease:* j J t. * / - p . i 8 ° ‘f rom their property v,' - never they please. Some tenants feel.

■]' * "  1. If thelandlord breaks his/her part of tliebargain (• ''hat's^ 'J^ i'/y /^ 'ityM ^they  nevcr have to let a landlord come in. . ■}■ «. . •
V V vJ*  \ ‘: \ t . • 7 ittcn !n ,hc ,cl?sc- Vro clear up the confusion; the law says a landlord must give a

k day* wrliten notice. . /  . />. ... fy .; ,  ̂-Y: .('71 tenant 24  hours notice that he/she would like to come for the p u rr
w ,‘ ' 2. Get the landlord to agree to let-the tenant sublease, the kl v* ;!/'.J?-'pose of making repairs, maintenance, an inspection or showing 
: 1 y j 1- placed Under the law the landlord has a-rlght/to.ask f e ^ i , t h e  place. The landlord may enter only with the tenant’s consent'

V .• • n ■ '
1 / ;  .  . . .  . ,   ,     ______

n    certain information about the new tcnarits.;.The la n d l .b r d '{ ^ 'f ^ ^ ^ j j ',?i{,ancj 'on|y at reasonable times.
•C’. j ; • can reject the new tenants only,fbrwcertalnJ;rcasonSf and,.5y;>! 

• V ,;V' <••>'.; '(•.»: c°nn°l unreasonably, prevent .subleasing,.
'.'. , >Tlic Information the landlord can ask for IN W RITING abou(:^J /i

(< !• , the new tenant includes; V • ... / -,’ <■ -

(V-TWO EXCEPTIONS: No such notice Is required if k is not possi- 
■'/ ble to contact the tenant by ordinary means within 24 hours, or if 

-there is an emergency (smoke, water, explosion, etc.).



tenants,;aijd.tenants cannot;-unre£spnably:keep,-& lai

V-J, R  a tenant'has .a’nosey f— 1 -  *•“ '-*
• .  q ? and go as-he/she pleases,
v̂ ' j . r r to  Vlhe law to show him/henthc.section 
vVr.A'- ^  l^e landlord comes in and,will .r

5 "  J When a landlord dbes abtise I ^
• »-L. ‘without thpYenaiit’s p,vrmfsSl'oH;f(

.< # !n/-l I  ir '  V i ' i l  I  Vt />’ •» t '- 'r i  a  a /4 \  Z ' t l i A  ' t a n V i

, landlord i 
timl damages 
the tenant

picked up within J5 days. A tenant’s belongings can- 
1 unless they can be considered to have 

t.03.230 and 34.03.260) ,

or other casualty (carlh- 
amount o f damage, there 

lo.
, part of the dwelling is dam- 
tcnant to slay (the place isn’t 

: out o f the damaged part. The rent can 
amount which reflects the fair value of 

of the dwelling.,
the tenant can no longer live in the 

move out, notify the landlord and stop 
rental agreement and responsibility to 

when the tenant moves.
moves, the landlord must return any deposits 

i the tenant. Rent paid for the time the tcn- 
: dwelling must be returned (counted from the 

' and including the day ,of the casualty) tn the

ôr morc t*ian ,evcn daysj-If the,tenant plant to be gone only 2 or 
\  r ' 3 days, then finds that for whatever reason he/she will actually be 

gone more than a week, they.muat notify,the landlord m soon as

(i ■■ This Is to help protect the property from pipes freezing 
While the tenant is gone, the landlord may go Intq' the

;.V The landlord may thcn'critor the dwolllng/stqro the tcnnniVbe-; -' b 
longings and re-rent the place. He must attempt to send the ten an t' '  , • ' ' 1
a notice telling where the bctonglngs.aro being kept and asking the c /  V, 
tenant to remove his/her property] w ithin-15 days. The noticeJ:’ *•. 
must also tell whether the landlord is going to have n public sale to 
get rid of the belongings or Is going to throw or give them nwny, if

health 
apartments. A 

landlord 
decent 

DUTIES 
In.)
code 

the 
tenant, 

statewide
housing ;code. „■

The following places do havo local housing codes. Report sub­
standard conditions to:

Anchorage r New Construction—Building Safety Division 
(264-6533) .

• . -Existing Housing—Health & Environmental
Protection (1M-4666)



. get rid o f  the belongings or: ts going to tnrow or give tncm away, ; v r  protection (zo ^ o o o j
* ”* * * ?». : .**. - • / . r_ *   - —   — -------— —■ ..  .  " _ ■ ■ ■ I 1L 'I l l l l  »■ I 1 ■ — — — — — —  _ -------------

Fairbanks - Fairbanks Building Official (452-188lJ’'.,'V'.,fV:‘ ;v » J V -  • ■
.. J u n e a u ,  Juneau-DOUBIJS; Borpugh H o u s i n g P l u m b i n g  flxtures'imnslwork. not leak and provide a r e a - '

s l i  - n L i j i_ ,  ' . ; ™ . . i , ^ v e .V i ( n  5̂ S ^ ia f 'X W  i;S 0nable amount o f  running, hot and cold water at a  rea-
. sonablc .water pressure level);

working and safe stove and o v en ;' ’
reliable heating system which provides heat to all rooms 
a reasonable amount; 1 ■: *"■••• ,

safe electrical system (no loose or exposed wires, sockets 
; . '  ' ;^dcn)iitdiiThVhoiislng' in sp « n 6 Y \^ n ^ l^ 'ih c 'r^d lo rd ’th 'a t l l i e / s h e ^  thal do not sPark and cnough.powcr so the system does not • •

must/repair,the.problems-oi:hc/shejwill be taken to court. If  the ?> «;.»-*;*•: / ^low f**ses wbcn used normally); • ' ‘ '
.problems are so serious that<t(ie inspector feels the hHldlng'is be-- : “wj; winaows (or fans) that provide fresh air when wanted;

• ' • ' V  rj  f  0 enough garbage cans to provide an adequate and safe trash
"removal service; ■;'■ ' ‘ • ■' r •
, extermination service if roaches, rats, mice or other pests 

(V-infest the building, apartment or property;'
- Wu J m " T  ■ ' proper  maintenance of vacuum cleaners,' washing ma- , .'

etc- ?uPP,icd by the landlord (when '
• Ae-'-f-ivV-t >i .-*■/. i- ’ v:V ,'i'kdrif'i'not abused or broken*by the tenant). • • :•
■ff.pt »I; l-s’k 7- r-'-• :: V x V . ' - f ^ - A V * - V - . • •• ••

landlord du tie s .
! „ • These are the things

r* \ . • :• (im# , • •

f ; ? i ! S ‘
.■ l iV ;, ‘Ui;f on i?n ‘ ‘rn ii,,'^ iW :T v!'.!:.-x,v1’ 2, keep all common areas,(stairs, nal s /yard ; garbage ai  ........ .. „ .

" "  11 ' etc.)'clean and safe;”^ ' - ! #  v . V i ? H ^ S K % remcd- -  • -Cliant' ;Thc land!ord must be «lven a reasonable
3. kecp'in safe and working condition'all electrics' plum b^ l° .nx the,problem first, but if he/slie won’t fix it, here is ;

*:'ing, toilet vcntilpting ( f a n s ^ in d o w s ) ', a i r ^ c 6 n u l t ib h i n g ; ^ p ] ^ i^ ': ^ : f h at the tenant;can d o : , /^  .. . . : ... . •<
.. kitchen and other-'appliances or, facilities *,supplied . b y ^ f f ^ ^ M H ’/ s r"l.,: MOVE.: The tenant gives the landlord.a written notice de- *

v - '*■> •/£!■• h i m / h e r ; * ; , ] . ' ' * - * iscribing the prob’rm a .jd saying that if the problem is not fixed
' <' / VtVXjrVkU;' provide garbage'cans'and arrange for removal servicer within 10 days, he/she wilf move within 20 days. If the problem is

j iMh '•»5,’'supply ' running! water-:.and reasonable amounts' o f y h o t ; w i t h i n  10 days, but the tenant still wants to move, a regular..
* v ; ' ' i' V : ; water and heat at:all times,'unless there is a scvcrc energy notice”is required.' , «r: ' • , '

p»-ortage or the furnace or hot water heater .is In the com- # y f.>  • ' ‘ttW-*'.* c u r o r P M r v  o p p a id  i w n  n i m n r r  ir  \,-n*• ■' ? o f .h .. .n « n i7 .e  t„ /8". 2‘ EMERGENCY REPAIR AND DEDUCT. If heat, water,

!«•. #

a i r CtC COnf ^ h J »h ^ /rn n n f «innlv lock'^aiidl'feeva ' I f ‘’ihe .other essential service breaks down, the tenant may get
 ̂i*' •*. ca^l^br<Sow^lt^dto<M nbtjw^vldtf ^*c' P ^ ^ cm • and deductthc actual and reasonable e x p ife s

■ ;  ̂ tcctlon. * * J t—i.i

■ i

a « ,v«« A „ J 1 - , . | rtAL- kA.iVAn "v :Tv-' 'itI-••ul .v1’ from the next month’s rent. The tenant must give the landlord a. A tenant can demand that a prope-.lock.be put 6n M .1, ^  wrllltn no(icc that ,his is what hc/she plans t0 J 0t antl jflhc  pvob-
1>r* "V 'i-'IV-otVJJi; ..'.Jj'- -W.i, '*>1 **:1 j*1) '[■ :1’t’?lem is major, the tenant must provide the landlord with a copy of

v ..-f i t,This Is a check list o f the main things the landlord should r e p a i r t h e  estimated repair cos's. However, ohcc written notice is giv^n,
‘ and maintain: ‘‘.t ':*•' 1. »;•' ■ ' | 'Mf &y i *'tfja'.wnant may.immediately go ahead with repairs. If the cost is

1 . •  J a n n  luindmui mnf  ' wntif'-nnrt r^tllnot that Irak:-!n.v v>'v ml  ''''verv erent. it Is ndvisnhle In rnntnct n Inwver hefnrft nrn<vwlin<r• • doors, windows, roof, floors;'walls,''and ceilings that l eak/ ; • ' » . M  V'vei 
, • or have holes;. t :> > .! J 1'.-' ', -;}• V ' T j. ®  f,> '•• ? vwi

>( 1 .  • »• .  ’ l ’ I * ‘  ’. . f  t . ' i  '  a’

, very great, it is advisable to contact a lnwycr before proceeding 
with repairs. If the problem cannot be fixed right nwuy and it



■r

tenant is

'signed by both parties and cannot be on th e ' 
the rental agreement. Also, this agreement cannot 

or endanger the services to the other

These are the duties tenants m ustperform  to keep their part o f 
. tKe rental bargain: ■

'pay rent on time; • r- •. j.. . •
keep the place c lean ;' • > ■ ': . . ■■

!. facilities properly (sinks, toilet, kitchen appli- 
! , ; e t c . ) ; . 

do not disturb .the melghbors; . . . .  ' ' •
do what is required by the lease, rental agreement or land- 

posted rules;

i •* /•,

ment to get out of his/her obligations as ;a .landlord.;It must .be f i . f ^
• ' ■ -  l i * »*;'• 1 :'•»*7̂*Wj. f r u i t y .  ’■ " ::i>- ■'

• > f>»«A ^ ^  ,/p..-;, -t i j , . , ,  : V •.



Yi  ^ ,* v |  , ,  • f  i
i'-ij'ivv^,vails, the landlord may have

■. F.E.D. cases arc usually handled by district’ 
’ mniiori on evictions, read A

M ,||,* i the tenant Is behind in the rent'; ’,! i  \P '  *;:;.v •:; >•':•#•,$•/£$*.
the'landlord must make repairs to meet code requirements '">"■ ;j ’’/.•!. 

:s that require a vacant dwelling; . ‘j . , /  ' (
using the place for illegal purposes; . • ' ' . )\ * 
wants to use the place for something other 

rental dwelling for at least 6 months, or for perso nal ".-•
:es: • - ' ' . • ■:{ ' ' 1; ■, ..’ •' •*•• :

being sold. '.* <• ''
♦ i ♦ f »♦ , . - .

5cs are,not considered illegal retaliation if tho land-
«•' ’*• -i  ’ ■ , •' ’ • ’ *' f■ •,, . ,(.p , '(t • • 1, ,■ • » ; i

sizeable Increase in taxes or cost o f maintaining the prop- •• 
Including the co s to f repairing something because 

complaint);, ",. • . .
dwellings arc being rented for a higher rate,

; (he landlord has been undercharging;u j nuuuicy icci, uui li iuciciium pi c- , m  ; "'TjVvi'« V*• 1 ' iwhuiuiu nus uccn unucrcuarging;
ve to pay .the tenant’s' attorney fees.;. •lllnl ?be cost of major improvements made to the property" :
idled by district court. For more lnfor-|kyi < W  /■ arc *)c'n8 passed on to all tenants fairly and equally. (A./».• ••
.S/.0?,45.060Y,l60/F9rclble'.Entry 'an d V ;^ » v ;« :^ |^ ^ ’v-<j.'y,ii’.;^ :v34j03.31p) . . .  '•



v , a written notice 30 days before the next rental due date, For cxam*(
. .1 1 .. pic, if rent is due on the 8th of each month and the tenant decides/

. on January .20,that1hc/she( w ants.,to ,m ove,/he;soonest;h c /sh e ;. 
'could get out.of.the’pbljgation'would!be March 8,.providing thp'W

, t  w    ; -------- V  ,  « •

u i^veven if  they were caused by an accident. The damage deposit can • ' , 
.';fe be kept by. the landlord in the amount needed to make repairs. If . ‘ 

:(nM he tenant-has purposely destroyed the landlord’s property' • 
f’ (throwing a rock thrpugh the window, writing on the walls, smash- V \

Ing furniture, etc.) the tennnt may be guilty of a misdemeanor and 
up to one year in prison, a S500 fine or both and will still 

.*  have to pay for the damage. '•
S, ' l i t  i f  • . I

tha tenant hna given a propo'rwritten 
cection above i. "Proper Notice-), then » 
security deposit to the tenant 
tenant rnovea out, or tie landlord oust 

send a written notice tolling the tenant wtiy any or ail of the 
;' *. -1 deposit is kaing kept by tho landlord.

If tho tenant does not give proper written termination notion, then . 
‘ ' “ - ~  ' p to .thirty (30) days after ths tenant moves ,

(!;»!"to send .the. tenant's dcpgslt refund or a written notica about '

. ..............
’i. . :S" ' ’•! *'.i •, 'i V • . ~ '

:y The landlord. Is ctollgntod to - neixl tho written notion plus'tho 
refund being returned to tho tenant to tho last known address of

' ' ‘ ‘ sure to give the
la Mlord has tho duty 

tenant, and cnly 
to know* hew to

vira.mna new anondments, effectivu 7/19/62.)

Di,posits may be kept only if the tenant:

here arc some
•- I

is sometimes disagree on .what--“ ordinary .wear-arid tcar!’Js,{^-.i’v(:i f c  ’/ A * causes damage;
ire some guidelines: IV,'.; > : /  ;i I f  ,1-fi r ; ‘ij ’JiV/ir/V'' l u / ' ' f‘* owes back rent;. •
. A faintiy with children or pets .will wear things out f a s t e r . ^ - J ; ; *./;»! * docs" I leave the place as 

—this type o f wear is the landlord’s responsibility. • ■ v '̂ S k ' *n (other than ordinary
. If somethlna cannot be cleaned because of the landlord’s A / 1, ■  •.It*. »  f ' £  J ,* moved by cleaning); <12. If something cannot be cleaned because of the landlord’s jy- i.1 ■

net or negligence, It is the landlord’s rcsponslblllty'(non- i
washable paint on the walls, water leaks staining the
tuuiU p ie .) .

t leave the place as clean ns It was when he/she moved . 
... ,_..:cr than ordinary weur and tear that cannot be rc- 

, moved )>y cleaning); «*. • «> •• ' •.
' / r • docs not comply witli previously agreed upon requirements 

of deposit return ns specified in the lease, rental agreement 
or landlord's posted rules. (A.S. 34.03.070b)



: l';M :
.I.-' • ':f»*KJS£C ,%

»'l „•?. iwl

2v •/' »*•. ■•.
,i .r* / i • • .

jenantsm ay be evicted only if: 
behind In the space rent; or ' A;.'

|2.0'they"are violating a law or ordinance, and the violation cn-’ A' 
I safety or welfare of others in the p a r k ; >

■:)!..: j . '■ i'~. •
has.oubstantlally violated a reaaonable term 

. on of tho initial written rental agreement, 
jf,Vine* law, effective, 8/13/02) •*' v

. 0r . •' 
i there is to be a change tn the use of the land on which the

J-H; • > r 4.1 ;
■ e '  1 -

I



W H F R F  : j k t ^ S  Persons with low
l' f .V j;H. u u i v : g r t V ' s , ’* v v'V* t •„ for attorney help

"• ^ ? ore > r  men,ion

r n m a R m m ^ ^ m

-9431 
-2311’ 
2237 
5653 
5181 
6425

’. Ketchikan V/tr. 225-6420 ; 
Kodiak 486-4178
': Kotzebue Y  -'442-3398
Nome r . Y 443-2951

;>•. I i a,,:; ,
( un |,*.ii:'•*! • Kctchikan^ji*225*,

*A;vC.;f.V|VK*̂ « 13/.0«W* NCMne,.:,j ̂ ;443?: 
":--. •1; A  U  tp-'.yf.(Jivjalmcr;
• •■. :■ :■ «•> i ■• Soldotna -■

; r to <;onif'i". . .

, If you heed a lawyer but don’t qualify for Alaska Legal 
• /Services, see the low-cost legal clinics in your town or call 

?S; 'the statewide Lawyer Referral Service at 272-0352 in An- 
jchorage. They may be able to refer you to a lawyer in your 
town. • .* 1 ./■ |. • A

For complaints against state government officials, contact 
./.the State Ombudsman Office. ■ '
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■ 5ETTLING D I S P U T E S ..... ..
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When landlords and tenants disagree, sometimes tempers flare,'• • A ./> •", W j .p Aj/Y-•-••,• /./•• ■>.;/' -•'■■ . ■ 1

small, ft will only complicate matters# either party takes'the'issubv#* .’‘•5Y'3Y; you .do not pay this rent within TEN DAYS of the day you
to court.  ..... ,i(. . 'r  . . V/’ :rJ’. './‘ Y / I  receive this notice, your tenancy is tcrmipated and you must

•tl;'A TV1 m“f1P M  yo,,r rcnl in 'sst" mon'y ord'r or " r,incd
• an honest, forthright.i> nncr; Try to-remain calm. Gather your1' . , / ;  •'•./,•. 7* ^'-A.i'chcck.
facts and PUT T H E M [V  WRITING; Bp sure to pay attention t o / ; ,  Y  .Y ^ k 'Y ’& A / r  Vm, hav* not naid the rent o r  moved wi,

• sections of the law.t.hat/^quire written notices and that specify the 
,• number of days allowed for landlords;or ten a n t  to remedy dis-^ ,, 

agreeable situation?.,‘.jPrcsent your problem'to the other party in r f^ j^ | i

in any,other business, both parties should conduct themselves in a ' ' ^ V 
fair, honest manner^Thprc are not many agppcics that will jmcdi R ^ e i n t * ' •* :> •• •
ate landlord/tenant’disputes, and problems arc'frequently no. 1'V
serious cngqgl) to^requjre.a lawyer or go to court* MbstTandlord/ A. '/'YY!-: /  rc:^Vcd this notice on the _
tenant/ Rrftbje/ds coufdrjb? jettlcu by both parties ac((ng fin  'good ji '$<$7 . am/ nm (

2 f \  f  IJ a •: >i!,j mmbS| •• i’»..
If.scrtQus problniJ*'do arise, it is always advisable tp seep law-, . m : M  . A ' -  j j f / A :
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1 , ; •
.day p f .__________

yer. But first, Rive.the.other person a chanqe^by-'tryjng.tawork it s.l
out;oict((ci?H- . • •.-..7 ^  • J i  -Y r > • ••

. .&> • Vv • • ' . ' KEEP A COPY OF T H i S  NOTICE
><y .... •..'s’ * .. • * •
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•If you have not remedied the problem (s) and have not moved 

by the date listed above, a lawsuit will be fil'ed to evict you. If you 
remedy the problem (s) within TEN DAYS, you may stay.

■ ■ ■ " ■ ■ 1 - '■1 ' il.S rr tl' It* A
. . .  (Landlord).;.'sV^iiYst i : ( \i ••!;y Yf'/-;* fg

> .....  •• Vifrpfc'v:'T.r/f A  ;
;  : - KEEP A COPY OF THIS NOTICE ‘ 1,;-;

' ' ' i ...A..- .*.» I ,7* V,;«V . ' }  *>' 'I

I received ih'i notice pn .he.
am/pm.

' (Landlord)

' s.*
day o f .

i<»A i .(Tenant)

, » * f ■ •;*
:) ?■'

K E E P  A  C O P Y  O F  THIS N O T I C E



'a. . T u,Vm. (Landlord)* .I. *

'•.* "’*».,• f/’v • % • ’ •' ' ■ V «• v ,"'sA &* . i i Vi't' i*i/:'u/'li'.Jfrdi' Y.VJ.'i-U:•.•*• .

fyfoft - ;.7' : •’■! iani/pm./ A ft '•.‘•V • ?'? ■.' s’1' , "• ,

'•..AHSMMMSiitfSi<•«'»!)<(. '— '. ---'.. ‘ Li' ! .•__•I’ lV 7 i.n a r* ii .- '. |i. . . i  ■ ■'. '. «)I,t i ! .' ...............................
• > >  • ’ •■ KEEP a  copy  o f  t h is  n o t ic e
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cities experienced a' severe' housing shortage 
passed an emergency'rent control lnwf (A.S;;34
i.V When emergency rent control is lii force, 
rent increases and evictions change; however,
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scsscil w ithout legal process is cnti* 
tied to m aintain action for forcible 
en try  nnd detainer, 45 ALR 323.

Forcibly en try  nnd detainer m 
rem edy for interference with right 
of way, 47 ALR 666.

Crim inal offense of forcible de­
ta iner where en try  w as peacenble, 4'J 
ALR 957.

Forcible en try  and detainer os ■ 
rem edy of ten an t ngninst stranger 
wrongfully in te rfe rin g  w ith his pos­
session, 12 ALR2d 1199.

R ight of landowner who has con­
veyed property  to th ird  person to 
m aintain forcible detainer or simi­
la r sum m ary possessory action, 47 
ALR2d 1170.

well understood, nnd so is not defined 
by s ta tu te ; bu t constructive force is 
defined by AS 09.45.090, and th a t 
only is constructive force which th a t 
section declares to be such. M iners’
&. M erchants' Hank v. Brice, 6 A laska 
118 (1915).

Actual possession m ust be shown.—
Since forcible en try  and deta iner is 
an action purely for possession, and 
not to try  title  (AS 22.16.050), such 
an action cannot be m aintained w ith­
out show ing actual possession. Wills 
v. l'e terson , 5 Alas. L.J. No. 12, p.
26G (Dec., 19G7).

Possession of tenan t does not make 
such tenant an agent o r employee of 
his landlord. Wills v. Peterson, 6 
Alas. L.J. No. 12, p. 266 (Dec., 1967).

Sec. 09.45.0S0. U ndertaking on appeal. If judgm en t is rendered 
against the  defendant for the  res titu tion  of the real property 
described in the  complaint or any p a r t  of it, no appeal may be 
taken by the  defendant from the judgm en t until he gives, in ad­
dition to an undertaking required upon appeal, an undertaking to 
the  adverse party  with two sureties. The sureties  shall justify, in 
the m anner as  bail upon a rres t,  for the  paym ent to the  plaintiff 
of twice the rental value of the  real property  of which restitution 
shall be adjudged from the rendition of the  judgm en t until final 
judgm ent in the  action, if  the  judgm en t is affirmed upon appeal. 
(§ 17.03 ch 101 SLA 19G2)

Sec. 09.45.090. Unlawful holding hy force. The following are 
cases of unlawful holding by force within the  m eaning of GO— 
160 of this chap ter:

(1) when the tenan t or person in possession of a premises fails 
or refuses to pay the ren t due on the lease or agreement under 
which he holds, or deliver up the possession of the premises for 
10 days a f te r  demand made in w riting  for the possession;

(2) when, a f t er  a notice to quit a s  provided in $§ 60— 160 of Ibis 
chapter, a person continues in the possession of the premises al 
the expiration of the time limited in the lease or agreement under 
which that  person holds, or con tra ry  to a condition or covenant in 
the lease or agreement, or w ithout a w ritten  lease or agreement;

(3) when, a f te r  a notice to te rm ina te  the tenancy as provided 
in this title with reference to term ination of esta te  a t  will,or by 
HufiTerance, a person continues in possession of the premises after 
expiration of the time for de term ining  the tenancy. (§ 17.01 rli 
101 SLA 1962)

Section t l  ell i i  oh detainer article  Is tn inc r which the s ta tu te  was intended 
designed to prevent.—Tliia section of to prevent. S teil v. Dcssinore, 1 
the forcible en try  and deta iner net Alnskn .'192 (1907). 
suggests llie rlm rncter of the do-

. i>»n

■M im  im n m m y  mill n'linuii
Actual force is n te rm  well under- w ith the consent und under
flood, nnd so is not defined by s ta t-  of a p rio r claim ant, the ho
utc; but constructive force is defined entryinnn, nnd entered under
by this section, nnd th a t  only is con- verse claim of title , nnd will
structive force which th is section de- m itting  the title  o r posscssio
dares to be such. M iners’ & M er- plaintiff, under such facts hi
rlinnts’ Bank v. Brice, 5 A laska 418 be sum m arily  removed by tl
(1915). blc en try  nnd dotniner act, hi

Where en try  was w ithout force titled  to have jiis title  tried
ind under claim of title , artic le  is in- Steil v. Dcssinore, 3 Ala:
ipplirablc. — W here defendant cii- (1907).

Sec. 09.45.100. Requisites of notice lo qui t .  A notice to qu 
be in writing  and shall be served upon the tenan t or person 
session by being delivered to him or left a t  the premises 
of his absence from the premises, or the  notice may be s 
registered or certified mail, in which case an additional thrc 
shall be added to th e  10 days. (§ 17.05 ch 101 SLA 1962)

C.J.S. reference. — 36 C.J.S. F orc i­
ble ^n try  and D etainer §§ 23 to 25.

Sec. 09.45.110. Period between service of notice and 
brought. An action for the  recovery of the  possession of the 
ises may be m aintained in the  cases specified in § 90(2) < 
chapter when the notice to qui t  has been served upon the 
or person in possession for the  period of 10 days before Hi 
mencement of the  action unless the  leasing o r  occupation is I 
purpose of farm ing  or agriculture , in which case the notice s 
served 90 days before commencement of the action. (§ 17.06 
SLA 1962)

Sec. 09.45.120. Summons and continuance. Summons in i 
lor forcible en try  and de ta iner  shall be served not less tin 
nor more than  fou r  days before the  da te  of trial. No contii 
shall be granted for a longer period than  two days unless I 
fendnnt applying for the continuance gives an undertaking 
adverse party , with sureties  approved by the court corn! 
In the payment of the ren t th a t  may accrue if judgm ent i 
dered against, the  defendant. (§ 17.07 ch 101 SLA 1962)

Sec. 09.45.130. Action against  persons paying ren t in ad 
The service of a notice to quit upon a tenan t  or person in | 
sion does not authorize an action to be m aintained against h 
Ihe possession of the premises until the  expiration of the 
for which tha t  tenan t  or person may have paid rent for the 
iscs in advance. To authorize  an action against a tenant or 
in possession who has paid ren t  in advance, a notice must lie 
at least 10 days before the da te  the rent is due again in ens 
nionth-to-montli tenancy or a t  least th ree  days before in th 
of a week-to-week tenancy. (§ 17.08 eh 101 SLA 1962)

See. 09.45.110. Agricultural t enant .  When the i 'sing or
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February 23, 1983

Hugh Malone, Representative 
State of Alaska 
Pouch V 
Juneau 99811

Dear Mr. Malone:

The following information is provided in response to an inquiry 
from your office.

The Anchorage Equal Rights Commission is an administrative agency 
which is charged with enforcement of the municipal discrimination 
ordinance. This ordinance is found in the Anchorage Municipal 
Code, Section 5, a copy of which is enclosed.

In 1982, the Equal Rights Commission opened 97 investigations 
of alleged discriminatory practices. Of this total, 20 cases or 
21?0, were filed in the category of housing. Of these housing 
cases, 9 were filed on the basis of parenthood, which by defini­
tion is included under sex discrimination (see Section 5.20.010). 
This represents 9% sf the total cases filed with the agency.

Additionally, the Equal Rights Commission received numerous 
inquiry calls regarding housing discrimination against parents 
with children. These callers generally sought clarification 
of our jurisdiction and were from both property seekers and 
property owners.

It is significant that prior to 1982, no cases had been filed 
with the Commission on the basis of parenthood. These 1982 
filings are attributed to the severe shortage of rental units 
in the Anchorage area. With a vacancy rate that at times stood 
at 17o, parents found it extremely difficult to obtain rental 
units. v.



Mr. Hugh Malone 
Page Two
February 23, 1983

As the problem continued to accelerate throughout the y e a r , the 
Equal Rights Commission took steps to aj'.ert the community to the 
requirements of the local ordinance. Advertisements were placed 
in the local papers which spelled out the Commission's jurisdic­
tion. A public forum on Housing Discrimination and meetings were 
held with property owners and interested public, to discuss the 
situation and the method in which the Equal Rights Commission 
would handle complaints. These actions were of particular 
importance in raising the awareness level of property seekers 
and in re suring property owners that each allegation result­
ing in a plaint, would be reviewed on a case-by-case basis.

In 1983, we will continue in our efforts to prevent and eliminate 
alleged discrimination and aggressively enforce Title 5 of the 
Anchorage Municipal Code.

If I can be of further assistance, please do not hesitate to call 
m e .

Sincerely, /

PAUL L. CONNERTY,
Executive Director
Anchorage Equal Rights Commission

jf
E n c .



Chapter 5.10 

COMMISSION ESTABLISHED

Sections:

5.10.010 Prohibitin';.
5.10.020 Establishment.
5.10.030 Appointment.
5.10.040 Powers and duties

5.10.010 Prohibition.

The public policy of Anchorage is declared to be equal 
opportunity for all persons. The Assembly finds that invidious 
discrimination in employment, housing, public accommodations-, 
education and financing practices based upon race, color, sex, 
religion, national origin, marital status, ^age, or physical 
handicap adversely affects the welfare of the community. 
Accordinglv, such discrimination is prohibited.
(Charter, §17.01 and n e w ) . ______ ______

5.10.020 Es tablishment.

Pursuant to the provisions of the Charter, there is 
established an equal rights commission of nine persons, which 
shall be known as the Anchorage Equal Rights Commission. 
(Charter, §17.02).

5.10.030 Appointment.

The mayor shall appoint members of the commission, sub­
ject to confirmation by the Assembly, to three-year terms. Of 
those members first appointed, three shall be appointed for a 
tern of one year, three for a term of two years, and three for 
a term of three'years. A member chosen to fill a vacancy other 
than by expiration of a tei*m shall be appointed for the unex­
pired term of the member whom he/she is to succeed. A member 
of the commission shall be eligible for reappointment.
(Charter, §17.02 and new).

5.10.040 Powers and duties.

The commission may:



Kola public hearings and issue orders under Sections
5.30.030 and .050 of this title;

Administer oaths and affirmations, certify its offic­
ial acts, issue subpoenas duces tecum, and other 
legal process to compel the attendance of witnesses 
and the production of testimony, books, records, 
papers, accounts, documents or things in any inquiry, 
investigation, hearing or proceeding before the 
commission; the commission may petition the superior 
court of the State of Alaska having jurisdiction to 
enforce its subpoenas, subpoenas duces tecum, and 
other legal process;

Intervene in any court proceeding brought under this 
title;

Enter in*"o agreements with counterpart agencies at 
all governmental levels to promote effective and 
efficient enforcement of the law;

Grant relief described in Section 5.30.050 of this 
title;

Develop programs designed to bring about the prevent­
ion and elimination of discrimination;

Hire, subject to approval of trie mayor, an executive 
director who shall serve at the pleasure of the 
commission;

Delegate to the executive director all powers and 
duties given it by this title, except the power to 
hold hearings, issue orders, and hire the executive 
director; and

Adopt procedural and evidentiary rules necessary to 
fulfill the intent of this title. (new, CAC 2.64.330, 
and Charter, §17.02).



Chapter 5.20 

UNLAWFUL PRACTICES

Sections:

5.20.010 
5.20.020

5.20.030 
5.20.040 
5.20.050

5.20.060

5.20.070

5. 20.080

Definitions.
unlawful practices in the sale or 

rental of real property.
Unlawful financing practices.
Unlawful employment practices.
Unlawful practices in places of public

accommodation. 
Unlawful practices 

ins titutions. 
Unlawful practices 

of Anchorage. 
Lawful practices.

in educational 

by the Municipality

5.20.010 Definitions.

As used in this chapter:

A. "Age" is not intended to conflict with the provisions of 
AS 23.10.325-.370, or any other laws relating to the 
rights and activities of minors.

B. "Blockbusting" means any discriminatory practice by real 
estate brokers, rsal estate salesmen or employees or 
agents of a broker or other individual, corporation, 
partnership or or ranization for the purpose of inducing 
a real estate transaction from which any such person or 
its stockholders or members may benefit financially, to 
represent directly or indirectly that a change has occurred 
or will or may occur from a composition with respect to 
race, religion, color or national origin of the owners or 
occupants of the block, neighborhood or area in which the 
real property is located, and to represent directly or 
indirectly that this change may or will result in undesir­
able consequences in the block, neighborhood or area in 
which the real property is located, including, but not 
limited to the lowering of property values, an increase
in criminal or antisocial behavior or decline in the 
quality of the schools or other facilities.

5-4



C. "Commission" means the Anchorage Equal Rights 
Commission.

D. "Discrimination" means any direct or indirect act or 
practice of exclusion, distinction, restriction, 
segregation, limitation, refusal, denial or any other 
act or practice of differentiation or preference in 
the treatment of a person or persons because of race, 
color, religion, national origin, age, sex, marital 
status or physical handicap, or the aiding, abetting, 
inciting, coercing or compelling thereof.

E. "Educational institution" means any day care center, 
nursery, kindergarten, elementary or secondary school, 
academy, college, university, extension course, or 
nursing, secretarial, business, vocational, technical, 
trade, or professional school.

F. "Employee" means an individual employed by an employer, 
but does not include an individual employed in the 
domestic service of any person.

G. "Employer" means an employer, public or private, of 
one or more persons.

H. "Employment agency" means any person undertaking to 
procure employees or to procure for employees oppor­
tunities to work.

I. "Financial institution" means commercial banks, trust 
companies, mutual savings banks, cooperative banks, 
homestead associations, credit unions, bonding compan­
ies, surety companies, or other commercial institutions 
which extend secured or unsecured credit or offer 
insurance.

J. "Labor organization" means any organization which is
constituted for the purpose, in whole or in part, of 
collective bargaining or in dealing with employers 
concerning grievances, terms or conditions of employ­
ment or of other mutual aid or protection in connection 
with employees.

K. "Marital status" means any differential treatment be­
cause of a person's marital status or change in mari­
tal status. This includes differential treatment 
shown toward a person because he/she is not married, 
a person because he/she is married, a person because

5-5



he/she is widowed or divorced, a person because he/she is 
a parent and unmarried, or a person because she is pregnant 
and unmarried.

"National origin" includes ancestry, persons not citizens, 
their descendants, persons naturalized, and their descend­
ants .

"Person" means one or more individuals, labor unions, 
partnerships, associations, corporations, legal representa­
tives, mutual companies, joint stock companies, trusts, 
unincorporated organizations, trustees, trustees in bank­
ruptcy, receivers, employees, employers, employment agencies, 
labor organizations, joint apprenticeship committees or 
other legal or commercial entity.

"Physical handicap" means any physical disability, infirmity, 
malformation, or disfigurement which is caused by bodily 
injury, birth defect, or illness, including diabetes, 
epilepsy, and including any degree of paralysis, amputation, 
lack of physical coordination, blindness or visual impedi­
ment, deafness or hearing impediment, or other remedial 
appliance or device.

"Public accommodation" means any place in or through which 
any business or professional activity is conducted that 
is open to, accepts or solicits the patronage of or caters 
or offers goods or services to the general public. This 
includes, but is not limited to, a public inn, restaurant, 
eating house, day care center, hotel, motel, soda fountain, 
soft drink parlor, tavern, night club, liquor establishment, 
roadhouse, place where food or spiritous or malt liquors 
are sold for consumption, trailer park, resort, campground, 
mobile home, barbershop, beauty parlor, bathroom, resthouse, 
theater, swimming pool, skating rink, golf course, cafe, 
ice cream parlor, transportation company and all other 
public amusement and business establishments, subject only 
to the conditions and limitations established by lav? and 
applicable alike to all persons.

"Real property" means a housing accommodation, unimproved 
property, a building or a portion of a building, whether 
constructed or to be constructed, structures, real estate, 
lands, tenements, leaseholds, interest in real estate 
cooperatives, condominiums, and hereditaments, corporeal 
and incorporeal, or any interest therein, a mobile home, 
which is or will be used as sleeping quarters of its 
occupants, or a trailer park.

’’■Sex discrimination" means differential or preferential 
treatment shown toward a person because of 01.2's sex, 
pregnancy, or parenthood. (AS 23.10.325-370 and new).
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5.20.020 Unlawful practices in the sale or rental 
of real property.

Except in the individual home wherein the renter or lessee 
would share common living areas with the owner, lessor, manager, 
agent or other person, it is unlawful for the owner, lessor, 
manager, agent or other person having the right to sell, lease, 
rent or advertise real property:

A. To refuse to sell, lease or rent the real property to a
person because of race, religion, age, sex, color, national 
origin, marital status or physical handicap;

B. To discriminate against a person because of race, religion,
age, sex, color, national origin, marital status or physic­
al handicap in a term, condition or privilege relating
to the use, sale, lease or rental of real property;

C. To make a written or oral inquiry or record of the race,
religion, age, sex. color, national origin, marital status 
or physical handicap of a person seeking to buy, lease or 
rent real property;

D. To offer, solicit, accept, use or retain a listing of real
property with the understanding that a person may be dis­
criminated against in a real estate transaction or in the 
furnishing of facilities or sources in connection there­
with because of a person's race, religion, age, sex, 
color, national origin, marital status or physical handi­
cap;

E. To represent to a person that real property is not avail­
able for inspection, sale, rental, or lease when in fact
it is available, or to refuse a person the right to inspect 
real property, because of the race, religion, age, sex, 
color, national origin, marital status or physical handi­
cap of that person or because of any person associated 
with that person;

F. To engage in blockbusting;

G. To circulate, issue or display, make, print or publish,
or cause to be made or displayed, printed or published,
any communication, sign, notice, statement or advertise­
ment, with respect to the use, sale, lease or rental of 
real property that indicates any preference, limitation, 
specification or discrimination based on race, religion, 
age, sex, color, national origin, marital status or physic­
al handicap. This shall not be construed to apply to 
publishing companies which accept advertising in the ordi­
nary course of business. (Adapted from CAC 8.36.090 and 
n e w ) .
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It is unlawful for an insurance c o m p a n y ,  a financial 
institution or other commercial institution extending secured 
or unsecured credit, upon receiving an application for financial 
assistance or credit for the acquisition, construction, rehabili 
tation, repair or maintenance of a housing accommodation or 
other property or services, or the acquisition or improvement 
of unimproved property, or upon receiving an application for 
any sort of loan of money, or upon receiving an application 
for insurance to permit one of its officials or employees dur­
ing the execution of his/her duties:

A. To discriminate against the applicant because of race, 
religion, age, sex, color, national origin, marital status 
or physical handicap in a term, condition or privilege re­
lating to the cbtainment or jse of the institution's finan­
cial assistance, insurance or credit, except to the extent 
of a federal statute or regulation applicable to a trans­
action of the same character;

B. To make or cause to be made a written or oral inquiry or 
record of the race, religion, age, sex, color, national 
origin, marital status or physical handicap of a person 
seeking the institution's financial assistance, insurance, 
or credit unless the inquiry is for the purpose of ascer­
taining the applicant's creditworthiness or insurability;

C. To refuse to extend credit, issue a credit card, insure
or make a loan to a single, divorced, pregnant or married
person who is otherwise creditworthy, if so requested by 
the person;

D. To refuse to insure or to issue a credit card to a married
person in that person's name, if so requested by the .person
provided, however, that the person so requesting a card 
may be required to open an account in that name if so re­
quested by that person. (Adapted from CAC S.38.020 and 
new) .

3.20.040 Unlawful employment practices.

It is unlawful for:

A. An employer to refuse employment to a person, or to bar 
him/her from employment, or to discriminate against him/ 
her in compensation or in a term, condition, or privilege 
of employment or to discharge, expel, reduce, suspend or 
demote him/her because of his/her race, religion, age, 
sex, color, national origin, marital status or physical 
handicap unless the reason for the discrimination is a 
bona fide occupational qualification;
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3. A labor organization because oi a person's race, religion,
age, sex, color, national origin, marital status, or physical 
handicap to exclude or to expel him/her from its membership 
or to discriminate against one of its members or employer 
or employee;

C. A person, employer or employment agency to broadcast, publish, 
print, circulate or cause to be broadcasted, published, 
printed or circulated a statement, advertisement in connection 
with prospective employment or to use a form of application 
for employment which expresses,' directly or indirectly,
a limitation, specification, preference or discrimination 
as to race, religion, age, sex, color, national origin, 
marital status or physical handicap;

D. A person to discriminate in the payment of wages as between 
sexes, or to employ a person of one sex in an cccupation
at a salary or wage rate less than that paid to a person 
of another sex for work of comparable character or work in 
the same operation, business or type of work in the same 
locality. (Adapated from CAC 8.AO.040).

5.20. 050 Unlawful practices in places of public accommodation.

It is unlawful for a person, whether the owner, operator, 
or agent or employee of an owner or operator of a public accom­
modation :

A. To refuse, withhold from or deny to a person any of its 
accommodations, advantages, facilities, benefits, privileges, 
services or goods of that place on account of race, religion, 
age, sex, color, national origin, marital status or physi­
cal handicap;

B. To publish, circulate, issue, display, post or mail a 
written or printed communication, notice, or advertisement 
which states or implies:

1. that any of the services, goods, facilities, bene­
fits, accommodations, advantages or privileges of 
the public accommodation will be refused, withheld 
from or denied to a perse *. of a certain race, age, 
religion, sex, color, national origin, marital status 
or physical handicap; or

2. that the patronage or presence of a person belonging
to a particular race, religion, age sex, color,
national origin, marital status or hysical handi­
cap, is unwel me, not desired, solicited, objection­
able or unacceptable.
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C. To make a written or oral inquiry concerning the race,
religion, age, sex, color, national origin, marital status 
or physical handicap of an individual in connection with 
the solicitation, reservation, booking, sale, or dispen­
sing of accommodation, advantage, facility, benefit, 
privilege, service or good. (Adapted from CAC 8.40.020).

5.20.060 Unlawful practices in educational institution s .

A. It is unlawful for a person operating or assisting in the 
operation of an educational institution:

1. to refuse to admit or otherwise to discriminate 
against an individual with respect to the terms, 
conditions, accommodations, advantages, facilities, 
benefits, privileges, or services of that institu­
tion on account of race, religion, age, sex, color, 
national origin, marital status or physical handicap;

2. to make or use a written or oral inquiry or form of
application for admission that elicits information 
concerning the race, religion, age, sex, color, 
national origin, marital status or physical handicap 
of an applicant for admission;

3. to require or cause to be required that a photograph
of an applicant for admission be submitted with an
application fov admission;

4. to publish, circulate, or display, or cause to be
published, circulated or displayed, a written, 
printed, oral or visual communication, advertisement, 
catalog, or any other form of publicity relating to 
admission that expresses or indicates a preference, 
limitation, specification, or discrimination on account 
of the race, religion, age, sex, color, national origin, 
marital status or physical handicap of an applicant
for admission;

5. to establish, announce, or follow a policy of denial
or limitation of education opportunities for members
of a group on account of race, religion, age, sex, 
color, national origin, marital status or physical 
handicap;

6. to use in the recruitment of potential applicants
for admission, a service or agency that discriminates 
against individuals on account of race, religion, 
age, sex, color, national origin, marital status or 
physical handicap.



3. Di'?crimination is lawful for a religious or denominational 
institution or organization, or an organization operated 
for charitable or educational purposes which is operated, 
supervised or controlled by or in connection with a religious 
or denominational institution or organization, limiting 
admission to, or giving preference in, its accommodations, 
advantages, facilities, benefits or services to persons of 
the same religion or denomination, or for making a selec­
tion of applicants or individuals that is reasonably cal­
culated to promote the religious principles for which it 
is established or maintained.

Such organizations otherwise remain subject to the pro­
visions in this title with regard to race, color, age, 
national origin, sex, physical handicap or marital status. 
(Adapted from CAC 8.AO.030).

5.20.070 Unlawful practices by the Municipality of 
Anchorage.

It ij unlawful for the Municipality of Anchorage or any 
public agency thereof:

A. To refuse, withhold from or deny to a person any local, 
state or federal funds, services, goods, facilities, a d­
vantages or privileges because of rare, religion, age, 
sex, color, national origin, marital status or physical 
handicap,

B. To publish, circulate, issue, display, post or mail a 
written or printed communication, notice or advertisement 
which states or implies that any local, state or federal 
funds, services, goods, facilities, advantages or pri­
vileges of the office or agency will be refused, with­
held from or denied to a person of a certain race, age, 
religion, sex, color, national origin, marital status or 
physical handicap or that the patronage of a person be­
longing to a particular race, religion, age, sex, color, 
national origin, marital status, or physical handicap is 
unwelcome, not desired or solicited. (new)

-L.arl.■ 0.80 Lawful practices .

Notwithstanding any provision of this chapter, it shall 
not be unlawful for a person in connection with employment, 
housing, financing or insurance, public accommodation, education, 
or governmental service to make or keep records identifying 
the race, religion, age, sex, color, national origin, marital 
status, or physical handicap if the purpose of the record is 
to comply with federal or state equal opportunity laws or regu­
lations or in furtherance of a program designed to ensure com­
pliance with this title. (new).
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Chapter 5.30 

ENFORCEMENT •

Sections:

.5.30.010 Complaint.
5.30.020 Investigation ar.d conciliation.
5.30.030 Public hearing.
5.30.040 Injunctive relief--Temporary restrain­

ing order.
5.30.050 Order.
5.30.060 Retaliation, coercion, aiding, abetting

and inciting.
5.30.070 Penalty.
5.30.080 Judicial review and enforcement.
5.30.090 Effect of compliance with order.
5.30.100 Legal assistance.

5.30. 010 Complaint.

A person who believes he/she is aggrieved by any discrimi­
natory conduct prohibited by this title may file a written com­
plaint with the commission within 120 days from the date of the 
alleged discriminatory conduct, stating the name and address of 
the person alleged to have engaged in discriminatory conduct, 
and the particulars of the act. In like manner, the executive 
director may file a complaint when an alleged discriminatory 
act against an individual or group of individuals comes to his 
attention. (Adapted from CAC 8.36.020).

5.30.020 Investigation and conciliation.

The commission shall investigate promptly and impartially 
the matters set out in the filed complaint. If it determines 
that the allegations are supported by substantial evidence, it 
shall immediately attempt to eliminate the discriminatory act 
or practice by conference, persuasion and conciliation. The 
commission shall in any event make findings of fact within 130 
days after the filing of the complaint. (Adapted from 
CAC 8.36.040).
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If the commission determines that the efforts to eliminate 
the alleged discrimination are unsuccessful, the commision - 
shall serve written notice, together with a copy of the complaint 
as it may be amended, requiring the person, employer, labor 
organization or employment agency charged in the complaint to 
answer the allegations of the complaint at a public hearing b e­
fore the commission. The time and place of the public hearing 
will be specified in the notice. The case in support of the 
complainant shall be presented before the commission by the 
executive director or his/her designee, provided that such 
designee does not concurrently represent the complainant. The 
complainant may be represented by counsel.

The person charged in the compl int may file a written 
answer to the complaint and may appear at the hearing in person 
or by counsel and submit testimony. The complainant has the 
power reasonably and fairly tc amend the complaint, and the 
respondent has the power reasonably and fairly to amend his 
answer at any time up to and including the time of hearing.
Any person may obtain a transcript upon payment of reasonable 
costs thereof. (Adapted from CAC 8.36.050 and new).

5.30.040 Injunctive relief--Temporary restrain­
ing order.

i : any time after a complaint is filed under this title 
or in cases of noncompliance with a lawful commission order, 
the commision may file a petition in any superior court of the 
State of Alaska having jurisdiction seeking temporary or perman­
ent ir junctive relief. This i n d u c e s  the granting of a tempor­
ary restraining order not to exceed 10 days in duration, unless 
a longer period is agreed to by the parties, and the granting 
of preliminary and/or permanent injunction following a court 
hearing. (Adapted from CAC 8.36.060 and new).

5.30.050 Order

A. At the completion of the hearing, if the commission finds 
that a person against whom a complaint was filed has en­
gaged in discriminatory conduct, it shall order him to 
refrain from engaging in discriminatory conduct. The 
order shall include findings of fact, and may prescribe 
conditions on the respondent's future conduct relevant 
to the type of discrimination. In a case involving dis­
crimination in:
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1. employment, the commission may order any equitable
relief, including, but not limited to thehiring, rein­
statement or upgrading of an employee or group of 
employees with or without: back pay, restoration to 
membership in a labor organization, or his admission 
to or participation in an apprenticeship training 
program, on-the-job training program, or other retrain­
ing program;

2. housing, the commission may order any equitable relief, 
including, but not limited to the sale, lease or 
rental of the housing accommodation to the aggrieved 
person if it is still available, or the sale, lease
or rental of the next vacancy in like accommodations 
owned by the person against whom the complaint was 
filed;

3. public accommodations, the commission may order any 
equitable relief, including, but not limited to, 
restoration to membership in a place of public accom­
modation, or admission to or service in a place of 
public accommodation;

4. financial institutions, the commission may order any 
equitable relief, including, but not limited to, the 
issuance of a credit card tc a person, the approval 
of a loan to a person, or the issuance of insurance 
to a person;

5. educational institutions, the commission may order 
any equitable relief, including, but not limited to, 
admission to the institution or admission to the pro­
gram or programs of the institution.

The commission may order payment of reasonable expenses to 
the complainant or to the respondent when the commission 
determines the allowance is appropriate.

The commission may monitor compliance with orders. The 
order may require a report or reports to be made to the 
commission on the manner cf compliance.

If the commission finds that a person against whom a com­
plaint was filed has not engaged in the discriminatory 
conduct alleged in the complaint, it shall issue and cause 
to be served on the complainant an order dismissing the 
complaint.



E. A copy of all orders issued following public hearing snail 
be filed with the municipal attorney. (new).

5.30.060 Retaliation, coercion, aiding, abetting and
inciting.

It shall be unlawful for a person to discharge, expel, 
evict, retaliate or to otherwise discriminate against a person 
because he/she has filed a complaint, testified or assisted in 
a proceeding under this title. It is unlawful for a person to 
aid, abet, incite, compel or coerce the doing of an act forbidden 
under this title or to attempt to do so. (new).

5.30.070 Penalty.

A person who willfully resists, prevents, impedes or inter- 
fers with the commission or any of its authorized representa­
tives because of or in the performance of duty under this title 
and is convicted by a court of competent jurisdiction and found 
guilty is guilty of a misdemeanor punishable by fine of not 
more than $500.00, or by imprisonment in a jail for not more 
than 30 days, or by both. (new).

5.30.080 Judicial review and enforcement.

A. A complainant, or person against whom a complaint is filed 
or other person aggrieved by an order of the commission 
may obtain judicial review of the order in accordance with 
AS 44.62.560-.570.

3. The commission may obtain a court order for the enforcement 
of any of its orders by filing a complaint with the Superior 
Court in the Third Judicial District. (new).

5.30.090 Effect of compliance with order.

IuJi'ediate and continuing compliance with all the terms of 
a commission order is a bar to prosecution for the particular 
instances of discriminatory conduct described in the accusation 
filed before the commission. (new).



Dear Senator:

Please expedite passage of HB 1 new being conkidlr^ 
by the State Affairs Committee. This bill corrects 
a difficulty for both tenant and landlord in change 
of lease„ making 30 days notice adequate rather than 
30 days fran next rent due date, which most often is 
more than 30 days total notice. It also clarifies 
other sections of the Landlord-Tenant Act.

Thanks for your assistance!

Signed


