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peal, the Supreme Court reversed, emphasizing that the defendants 
had merely attacked the indictment (and, therefore, the statute) on 
its face, without any attempt at a factual demonstration that sawed- 
off shotguns were the kind of weapons contemplated by the am end­
ment. The Court followed the reasoning of those nineteenth- cen­
tury courts and commentators who construed the right to arms as 
individual but applicable only to those weapons commonly used for 
militia purposes:

In the absence of any evidence tending to show that possession or use 
of any “shotgun having a barrel of less than eighteen inches in length" 
at this time has some reasonabie relationship to the preservation or 
efficiency of a well regulated militia, we cannot say that the Second 
Amendment guarantees the right to keep and bear such an instrument. 
Certainly it is not within judicial notice that this weapon is any part of 
the ordinary military* equipment or that its use could contribute to the 
common defense. Aymette r. State, 2 Humphreys (Tenn.) 154, 158.11,8

This holding has been widely misunderstood, most surp.isingly by 
proponents o f  the individual right position. They have even gone so 
far as to denigrate its authority by pointing out that it was rendered 
on ihe basis o f  only the Government’s one-sided briefing.,IW A ddi­
tionally, critics have attacked what they suppose to be the opinion’s 
factual basis, pointing out that shotguns were used by regular troops 
in World W ar I and Vietnam, and by guerrillas, commandos, and so 
on in World W ar II and other twentieth-century conflicts.190

Equally surprising, slate’s right proponents have acclaimed the 
opinion. Ignoring the fact that its holding focuses entirely on the 
weapon, they have emphasized its language linking the am endm ent’s 
purpose to the “militia": “With obvious purpose to assure the con­
tinuation and render possible the effectiveness of [militia] forces the 
declaration and guarantee of the Second Amendment were made. It 
must be interpreted and applied with that end in vicw,’’|y| But this 
statement, which appears at approximately the median point of the 
opinion, in fact repudiates the state’s right argument when read in 
the context o f  what the Court indicated “ the militia’* to be. The en ­
suing half of the opinion is given over to exhaustive citations o f  orig­
inal and secondary sources that demonstrated to the Court that:

The signification attributed to the term Militia appears from the dc-

188. 307 U .S. al 178; see also nole 173 supra.
189. See, e p., Caplan, supra nole 10, at 44-48; Gardiner,supra nole 10, at 88. Having tiecn 

released by the it>al court, the defendants filed no brief on appea:, but simply disappeared into 
the crim inal milieu from which they had involuntarily surfaced.

190 See Cases v. United States, 131 I-.20 916, 922 (1st C ir. 1942); Black, from  Trenches to 
SjUitJ Cars, A m . K i i  l i .m a n , June 1982, at 30, 72-73.

191 307 U .S. at 178.
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bates in the (Constitutional) Convention, the history and legislation of 
Colonics and States, and the writings of approved commentators. 
These show plainly enough that the Militia comprised all nudes physi­
cally capable of acting in concert for the common defense . . . [a)nd 
further, that ordinarily when called for service these men were ex­
pected to appear bca ring arms supplied by themselves and of the ki.id in 
common use al the time.192

Perhaps Milicr hr.s been so misunderstood by zealous partisans 
because it steers an almost perfect middle course between today’s 
contending extremes —  those who claim that the amendment guar­
antees nothing to individuals versus those who claim that its guaran­
tee is unlimited. Far from upholding the state’s right position, the 
Court clearly recognized that the defendants could claim the am end­
ment’s protection as individuals, and that, in doing so, they need not 
prove themselves members of some formal military unit like the N a­
tional G uard .19* At the same time the Court’s focus on the weapon

193 307 U.S. al 179 (emphasis added I The real difficulty with Miller's flatted militia- 
centric imerpreiauon is nut that ii diminishes the individual right approach, but that it tends to 
exaggerate to absurdity the extent of the right afforded Miller's concentration on militia-type 
weaponry has sometimes been taken as suggesting the unsvclcome conclusion that private citi­
zens liase a guaranteed right to osvn all the mass destructive weaponry of sophisticated mod­
ern warfare, from tanks and rocket launchers to lC B M s and nuclear devices. When the 
amendment’s other two purposes of personal self-defense and law enforcement are recognized, 
however, it becomes possible to conclude that the guarantee applies only to such military-type 
small arms as can reasonably be used also in law enforcement and civilian self defense. See 
notes 238-41 infra and accompanying text.

193. Although the opinion contains no such language, its flawed mililm-ccntric rationale 
plausibly leads to the conclusion that Ihc amendment right is limited to the military-aged male 
population, which makes up the constitutional m ilitia. Such a limitation ill accords with the 
amendment’s intention and text, however. See  notes 53-54 wprn. Nor docs it follow Miller's 
axis ol limitation, which re . '- cs around the question of what kind of arms are by right pro­
tected. rather than what individuals enjoy llwit right. The court probably eschewed any discus­
sion ot the latter question as unnecessary because the defendants, being adult male citizens, 
wcic presumptively members of the constitutional m iliiia.

If Miller is confined strictly lo its facts, it goes no further than implicitly recognizing (hat 
the home possession of firearms by one who is presumptively a member of the constitutional 
militia preserves the efficiency thereof under modern conditions. Such a view follows from 
current military thinking that considers militiamen as a resource only for times of dire neces­
sity, e .g . keeping order when boih the Arm y and the federalized National Guard have been 
committed overseas and/or in the aftermath of an atomic attack. G iven that the very circum ­
stances which require the calling up ol militiamen today may also preclude their drawing arms 
from ccnliali/cd armories, their home possession of arms facilitates militia service t o d a y  no 
less than in the IKth century. Moreover, the home possession of firearms by potential m ilitia  
members would presumably facilitate fam iliarity with at least those weapons. To  be able to 
call upon a cadie ol people already lamili.tr witn weapons (particularly »J» sse weapons they 
would actually be using) would seem particulary important for the ntililia toe /. in the ab­
sence ol a compulsory training requirement like those that existed in the IKth ccmury. See  text 
at note 49 xupra.

Significantly, home and/or individual possession of firearms is the rule today in nations 
like Israel and Switzerland, which continue to rely substantially upon the m ilitia concept. In 
Switzerland, every man ot military age is required to keep a ful',- automatic assault rifle tor, if  
'ii officer, a pistol) in hit home, along with ammunition; und me shooting sport's are strongly 

icouiaped for the entire population. C . G  w i n  worm , supra note 44, at 4; J . S i i i n i i i h o , 
W in Sw iiz t  HLANt),1 ch. (i (I97h). In Israel, voluntary ownership o f firearms is encouraged for
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suggests rational limitations on the kinds o f  arms that the am end­
ment guarantees to individuals. Such arms must be both o f  the kind 
in “common use” at the present time and provably “ part of the ordi­
nary military equipment.” ^ 4 Those who have accused the Court o f 
factual inaccuracy have sim^' • misunderstood its legal conclusion as 
a finding of fact. M ilk' s not characterize shotguns (or even 
sawed-olf shotguns) as outside the am endm ent’s protection per se. 
Miller rests on the obvious proposition that it is noi judicially notice­
able. in the absence of factual proof, that sawed-olf shotguns are “ in 
common use" and form “part o f  the ordinary military equip­
ment."1''5 The Miller Court therefore r e tu n c d  the case to the trial 
court, where the defendants could have **.t‘.cmptcd the unenviable 
feat o f  demonstrating that sawcd-on shotguns fell within the limiting 
criteria that Miller enunciated as defining the weaponry protected by 
tlie amendment.1*6

Miller is the Supreme Court’s first and last extended treatment of 
the second amendment. This may seem surprising in light o f  the 
amount of legislation which the previous twenty-five years had seen 
on this controversial subject. But federal law has never gone beyond 
denying firearms to criminals, the mentally unstable and juveniles. 
Nor, until recently, has any state or local jurisdiction attempted to 
deny responsible adults the possession o f  firearmc for lawful pu r­
poses. So the cases have involved only various provisions o f  the fed­
eral Gun Control Act of 1968. Challenges to these under the 
amendment have been summarily rejected by lower federal courts. 
Typical, and often repeated, arc observations to the effect that “there 
iN no showing that prohibiting possession of firearms by felons," the 
mentally unsound, children, or narcotics addicts “obstructs the 
maintenance o f  a ‘wcli regulated militia.’ " ,g7

In 1981, Morton Grove, Illinois, banned the civilian possession of

(lie entire population while die government has donated firearms to kthhmrim nnd other 
(arming villages in areas likely to lie subject tr. terrorist or m ilitary attack Itescrvisu ate 
encouraged lo carry their submachine guns r r  assault rides with them nt all times, particularly 
s*hen traveling on the public streets See Dr ice-Briggs, .wprn nole 9, nt 56-57; Order by  Israel 
Pun /.ten  Mure duns un Sireei, 1. A  Tim es duly 5. 1978, al I. col. .V

144 On the limitations of the individual right sec notes 235-71 in/m  and accompanying
text

145. See text accompanying note 181' '<•<;. As lo standards for judicial notice, see pener-
ulh i  Mi C o km ick, IIa n u iio o k  ol i t .  csv or L v i i i i n i I 687; 5* J. W iiiM tit.r. r.vn n  Nt r.
£tj 2565-83 11940|

146 On the applicability of these criteria to handguns, sec notes 234.40 infra and accom­
panying text

147 United Stales v. Synncs, 438 l ; .2d 764. 772 (8th O r  1971), vanned un other grounds, 
404 l i  S I Ik 19 ( |472(, see also United States v. Warin, 830 |-.2d 103, 306 (6th O r ) ,  sett dented. 
426 U S 448 (1976)



handguns,198 thus becoming the only American jurisdiction to have 
attempted the confiscation o f  a common form of civilian armament 
since the Civil W ar.199 The district court rejected a second am end­
ment challenge to that ordinance without endorsing or accepting 
either the state’s right or the individual right interpretation.200 It felt 
bound by Presser and other nineteenth-century holdings that the 
amendment'was inapplicable against the states. Many state courts 
have also endorsed this proposition in rejecting second amendment 
challenges.201

A few state or federal cases have gone beyond upholding gun 
laws on these limited grounds, or those suggested in Miller, to em ­
brace the exclusively state’s right viewpoint.202 At least one of these 
cases, holding that the amendment provides for no individual right, 
expressly divorces itself from Miller.™  But a num ber of other such 
cases actually cite Miller as their authority.204 This is startling in 
•ght o f  the inconsistency between their usage o f  “militia” as a par­

ticular military force and Miller's exhaustive expedition of the eight­
eenth-century definition o f  “militia" as comprising "all [militarily 
capable) males . . . bearing arms supplied by themselves.’’20'

198. Morton Grove ordinance 81-11. In 1981! the cities of San Francisco and llcrkeley, 
California, followed suit, but their ordinances were quickly invalidated on state statutory 
grounds. Doe v. City and County o f San Francisco. 136 C a. App. 3d 509. 186 C al. Kptr. 380 
(1982).

199. In 1861 the secessionist legislature of Tennessee ordered the coruscation of rill fire­
arms This was intended both to disarm the state's substantial Unionist minority and to gather 
arms for the Confederates. See M oon./f Hnef Historical Hole on Cun Control in Tennessee, 82 
Cam A Com. 38 (1977). The enactment was declared unconstitutional shortly after the war's 
end. Smith v. Ishenhour. 43 Tenn. (3 Cold.) 214 (1866). Detailed discussions o f the history of 
American firearms legislation, both stale and federal, appear in I.. K i n n i  i t A  I A n iu  i i s o n , 
.n //>*.; note 23, ch. 8, and Kates, Totejrdo History o f  Handgun Proh< hit ion in the United States, 
in K i s t k ic t in o  J Ia n ik h j n s , supro note 6,

200. See  Quilici v. Morton G rove, 532 F . Supp. 1169 (N .D . I I I .  1981),i ] /d .  695 F.2d 261 
(7th t ’ir. 1982), cert, denied. 52 U .S .l .W . 3266 (U  S Oct. 3, 1983) (No. 82-1822)

201. E.g.. Galvan v. Superior Court, 70 C al 2d 851, 452 P,2d 930, 76 Cal. Kptr. 642 (1969); 
Slate v. Amos, 343 So. 2d 166 (La  W7); Hardison v. State. 84 Nev. 125, 437 l'.2d 868 (1968); 
Harris v. Stale, 83 Nev. 40-t '.si P 2d 929 il9 6 7 ); Durvon v. Sills, 53 N .J. 86. 248 A 2d 426 
(1967), appeal dismissed, */4 U .S. 812 (1969).

202 E g ,  United ‘ .ales v. Oakes. 56-1 F.2d 384, 387 (lOth C ir. 1977); Stevens v. United 
States, 440 F.2d 144, 149 (6th C ir. 1971), Cases v. United States, 131 F.2d 916 (1st C ir. 1942); 
United Stat'.s v. Tot, 131 F’ .2d 261, 266 (3d C ir. 1942), re-'d  on other grounds, 319 U .S. 463 
(1943).

203. Cases v. United States, 131 l .2d 916, 922 (1st C ir . 1942)

2M. See Quilici v. Motion G rove, 695 F.2d 261, 270 (7th C ir . I9P2), eert. denied, 52 
U .S L .W . 3266 (U .S. Oct. 3. 1983) (No. 82-1822); United Stales v. Oakes. 564 F.2d 384. 387 
(I0ih  C ir 1977); Stevens v. United States, 440 F.2d 144, 149 (6th C ir. 1971)

205. 307 U.S. at 179; are text accompanying notes 35-56 A 191-93 supra.

. I - . • ** x .



III. O n  t h e  Q u e s t i o n  o f  I n c o r p o r a t i o n  A g a i n s t  t h e  S t a t e s

The discussion thus far has focused almost entirely upon the sec­
ond amendment as a restraint upon federal governmental activity. 
The cases just mentioned suggest that state or municipal regulation 
is not within the scope o f  the amendment. As a practical matter, 
however, although the kind of prohibitionary-confiscatory legisla­
tion that the amendment forbids,206 has been proposed at the federal 
level, it has never come close to enactment there. Nor does this seem 
likely in the foreseeable future.207 From time to time, a few states 
have enacted legislation which could conceivably be subject to sec­
ond amendment objection,208 but in recent years legislative activity 
raising questions central to the second amendment has been limited 
to the municipal level. The most drastic example is the complete 
prohibition on home possession o f  handguns recently enacted by 
Morton Grove, Illinois.209 This legislation clearly raises the question 
of whether the amendment should be considered incorporated 
against state and local governments through the due process clause 
of the fourteenth amendment.

The numerous cases citing Prcsser r. Illinois and Miller i». Texas 
for the proposition that the amendm ent is not incorporated210 cannot 
survive rigorous analysis. The Presser/Miller view derives from a 
concept of federalism (i.e., that civil liberties are guaranteed only 
against the federal government and that their infringement by the 
states is not the business o f  the federal judiciary) t h a t ! ins long been

200. See notes 215*41 infra and accompanying tcxl.

207. II  K 40. 97th Cong.. 1st Sess., 127 C o n u . R i:e . 1132 (daily ed. Jan. 5, I0H I), inlro* 
duced hy Representatives Uinghatn and Yates, would have completely prolnhitcd the home 
possession of handguns hy civilians. Il was apparently never introduced into the Senate and 
was not expected to pass out o f committee even in the House of Representatives. Hack in 1972 
a more modest hill, which would have prohibited new sales of nonsporting handguns (hut no' 
conliscated those already in circulation), passed the Senate, hut failed to pass the House. 1 hit 
hill represents the Ingh water mark for prohibitionist legislation.

2118. Compare 1886*1887 Ala. Acts No. 4 § 17; 1881 A rk . Acts ch. *>6 § 3: 1901 S .C . Acts 
No 435; 1879 Tenn. Rub. Acts ch. 96 (banning the sale of "Saturday night spcciaL'-typc pis­
tols), hith 1923 Ark. Acts No, 43U, {j I; 1933*34 Hawaii Sess. Laws ch. 2ft. § 3; l ‘>2S M ich. I'uh 
Acts No. 313; 1921 Mo Laws T 69.ft9| § 3; 1911 N Y . Laws ch. 195, 1919 N .C . Sess Law s ch. 
197, tj I; 1913 Or. Laws ch. 25ft, § I (requiring permits for the sale and/or ownership of pis­
tols) Most of these laws appear to have been at least partially tnniivitlrd by desire to deny 
access to firearms to racial or ethnic minorities and political dissenters. Whether in icpudia* 
non of these purposes or for other reasons. ;he Oregon, Arkansas, Tennessee nnd Alabama 
laws have been irpcuicd. S te  Kate:, supra note I I .  at 14*22. Minnesota and Illinois have 
recently passed laws aimed at prohibiting Ihc sale of "Saturday Night specials" variously de* 
lined .See II I A n n , S t a t  ch. 38, j) 24-.3(g) (Smith-Hurd 1977); M in n . S t a t . A n n . 1} 624*716 
(West Supp 1983). For a discussion of this legislation and its validity within the second 
amendment, sec note 240 uj'ru and accompanying text.

209. .SYe note 198 supra.
210. .See note 201 supra.
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discredited.211 Moreover, strictly speaking, the suggestion that 
Presser Illinois and Miller v. Texas reject due process incorpora­
tion misreads the actual holdings in those cases. W hat they literally 
held WuS on \j that the Bill o f  Rights did not apply against the states 
ah initio and was not incorporated against them by the privileges and 
immunities clause of the fourteenth amendment. Presumably the a t­
titude toward federalism which led the nineteenth-century Court to 
reject privileges and immunities incorporation would equally have 
led it to reject due process incorporation, if anyone had then 
imagined it.212 But to apply the Presser/Mtiler reasoning to negate 
due process incorporation o f  the second amendm ent today is to ex­
tend those cases beyond their holdings. However logical that exten­
sion might have seemed in 1886, it is absurd today whet, .he result 
would be to contradict the entire doctrinal basis o f  modern incorpo­
ration of the Bill of  Rights against state and local government.213

Absent the misleading spectre o f  Presser and Miller, the weak­
ness of the argument against application o f  the second amendment

I I I .  Compare M iller v .T exas, I f *  U .S. 535, 538 (1894)("|l]t is well-settled that llie restric­
tions nf the [second and fourth] amendments operate only on the Federal power and have no 
teference whatever to proceedings in stale courts."); Presser v. Illinois, 116 U .S. 252. 265 (1886) 
i"|1|he |sciond| amendment is a limitation only upon. . the National government, and not 
upon the States."), with Duncan v. Louisiana, 391 U .S. 145, 147-50 (1968) (“ |M )any of the 
rights guaranteed by the first eight amendments . . . have been held to be protected against 
state action by the Due Process Clause of the Fourteen..! Amendment."); Mapp v. Ohio 367 
U.S 643.65t)-5.‘  (1961) (holding the fourth amendment search and seizure protections applica­
ble to the states through the fourteenth amendment); (iillo w  v. New York, 268 U .S. 652. 666 
11925) i holding the (irst amendment freedom of speech binding on the stale through the four­
teenth am cndmcnti,'! wining New Jersey, 211 U.S. 7 l, 99 (1908) ("it is possible that some of 
the personal rights safeguarded by the lirsl eight Amendments against the National action may 
also be safeguarded against state action")

212. Due process incorporation's first appearance in a Sjptcm e Court case appears to be as 
a dictum in 'I wining v. New Jersey, 211 U .S. 78, 99 ( 190S). See  note 211 mprn.

213 Presser does, however, contain a far-reaching, hut little noted, dictum suggesting that 
S C o n s t ,  art. I, § 8, cl 15 and 16 proscribes state or local wholesale arms prohibitions or 

confiscation In the Presser court's view, cl. 15 envisions an armed citizenry which Congress is 
empowered to call forth whenever necessary to execute the laws, suppress rebellions <r rc|>cl 
invasion A state would directly infringe that cong .ssional prerogative if  it prohibits firearms 
possession by llie constitutional m ilitia, i.e., the military-age male populnce. As Ihc court 
staled

It is undoubtedly true that all citizens capable o f bearing arms constitute the reserved 
military lorcc or teserve militia of the United States as well of the States, and, in view of 
this prerogative of the general government, as well as of its general powers, the States 
cannot, even laving the |sccond amendment) out of view, prohibit the people from keep­
ing an J beating arms, so as lo deprive the United States of their rightful resource for 
niamtami.Tg the public security und disable the people from performing their duty to the 
general government

I Hi U S at 265 Authorities indicating the continued importance of an armed citi/eni / for 
militia duly are reviewed at notes 283-84 in/m. M ilitia considerations might not, however, 
picchide legislation against the possession, ownership, sale or manufacture of "Saturday Night 
Special"-tvpe firearms that arc unlit lor military or police duly. Sse  note 2-Win/ra and accom­
panying text.
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to the states is evident. In deciding whether a provision o f  the Bill o f  
Rights is so fundamental as to justify incorporation, the Supreme 
Court has traditionally employed two criteria: The extent to which 
the right is rooted in our Anglo-American common law heritage, as 
well as its Greek and Roman antecedents;214 and how highly the 
Founders themselves valued the r ig h t215 The great esteem in which 
the Founders he’ J the right to arms has already been exhaustively 
detailed. Familiar to them in their own colonial law,2"’ derived 
from the earliest known English legal codes,217 the right to arms was 
in their day hailed as not oniy fundamental to their English iegal 
and political heritage, but implicit in the (to them) premier and sem­
inal natural law right of self-defense.21" Likewise the right to keep 
personal arms was so fundamental a part of Graeco-Roman law that 
every commentator known to the Founders proclaimed it the basis of 
republican institutions nd popular liberty.21,7

Above and beyond >\i'c general criteria which normally govern 
incorporation is the question of specific legislative intent. There is 
ample evidence that the authors of the fourteenth am endm ent actu­
ally intended to protect the right to arms from state or local interfer­
ence. The quantum of tl it evidence considerably exceeds the 
evidence that they intended protect any o f  the rights which have 
heretofore received incorpot on. The fourteenth am endm ent was 
enacted at a time when the 1 oublicans were still utterly dominant 
;n Congress by reason of their continuing exclusion o f  the delega­
tions of the southern states. Section 1 goes virtually unmentioncd in 
the debate on the fourteenth amendment —  beyond the statement of 
Representative Thaddeus Stevens that it was intended to constitu- 
lionalizc the underlying principles o f  the immediately preceding 
1866 Civil Rights Act,220 thereby placing them beyond repeal upon

214. See, e g . Denton v. Maryland. 295 U .S. 7K4, 795 (1969) (protection of double jeopardy 
held fundamental), Duncan v. Louisiana, 291 U .S. 145. 151-54 (1968) (right to jury trial funda­
mental): Klopfer v. North Carolina, 286 U .S. 213, 225-26 (1967) (r.ght to speedy trial funda­
mental), Gideon v. Wainwright, 372 U .S . 335, 347 (1963) (right lo counsel fundamental).

215. See, e.g. Duncan v. Louisiana, 391 U .S. 145, 152-53 (1968); Klopfer v. North Caro ­
lina. 386 U .S  213, 225 (1967).

216 See notes 46-48, I56.ro/vi/ and accompanying text.

217. I’ rofcstor Whisker finds references to, or recognition of, the right in pie-Nornian law, 
b a il  to the period before the reign of Alfred the Great (871-899) when lingland was divided 
in to various kingdoms. See J. W i i i .s x i  n. O uk V a n i s h in g  F k i i  i x >m : T i i i : R i g h t  T o  K i .i-p 
and D i sk A r m s  3 (1973) (citing the 602 Code c f  Lthelheri of Kent and a circa 650 law of 
Ldnc of Kent). The Laws of Canute (reigned 1016-1035) imposed a fine on anyone who ille­
gally disarmed a subject.

218 See notes 109, I I I  A  153 .i upm  and accompanying text.

219. See text at notes 114-28 supra.
220 Act of Apr. 9. 1866. ch. 31, 14 Star. 27.
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the southern delegations’ return.221 It is therefore to the 1866 Act 
that wc must turn to understand the purposes o f  section one o f  the 
fourteenth amendment.

The principle underlying the 1866 Civil Rights Act was nothing 
less than the repudiation of the whole juridical basis o f  southern 
slavery. Under the legal theory o f  slavery, blacks were not human 
beings, but intelligent livestock, incapable o f  possessing property or 
of having a light to defend it or themselves.222 Pursuant to this the­
ory, Dred Scvtt and various preceding southern court decisions had 
declared blacks incapable of citizenship and upheld legislation 
against their possessing arms.223 The 1866 Act in efiect overruled

2? I C o n g . G l o b e , 39 th Cong.. 1st Sess., 2459 (1866). See generally Frank & Munro, The 
Original Understanding o f  Equal Protection o f  the Laws, 50 C o l I'M L . Hi v 1.11, 141 (1950). 
Although the drafting of the amendment was a joint elfort by a number of Republicans, of 
whom Stevens was the most prominent. Ihc assignment of its introduction to Rep llingham, 
(R-Ohio) further demonstrates its relationship to the 1866 C iv il Rights Act. which had passed 
a few weeks earlier Bingham had opposed that Act. net out of any fundamental disagreement 
with its provisions, but because he believed them to exceed federal constitutional authority 
under fie  thirteenth amendment. By consti.utionaliiing the basic principles of the 1866 Act, 
the fo- icenth amendment rcmoscd the danger, of which the Republicans were highly cogni- 
T.ant a1*-; Drcd Scott v. SanforJ. 60 U .S. (Id  How.) 690 (1856), that the A d  might be over* 
turn, J  by the Supreme Court. J'artman, Doe: the Fourteenth Amendment Incorporate the Hill 
o) Rights?, 2 S t a n . L . R e v . 5 (1949). indeed, in advocating the fourteenth amendment's en­
actment. one prominent Republican complained that southern courts were declaring the 1866 
Act unconstitutional — and enforcing laws banning guns for frecdmcn. C o n g , ( it o u t . 39th 
Cong.. 1st Sess. 3210 (1866) (statement o f George W. Julian).

222. Kates, Abolition, Deportation. Integration: Attitudes Toward Slavery in li.e Early Re­
public. 53 J. N e g r o  H is t. 33, 37 & n.25 (1968):

The majesty and consistency of |ante-bcllum) American law uniformly regarded slaves 
as property, incapable of possessing a cognisable interest in personal security W ithin this 
theory the rape or murder of a slave was no more than u crime against piopeny and no 
crime at all if  commuted by the master.

By constitutional, statutory. decisional, administrative and customary law the position 
of the slave was Used He could not possess arms or lujuor, make contracts, own land or 
personally, travel ftee'.y, give testimony or serve as a juror or in any other public ollice, 
leant to read or write, act independently as a rcligiou. leader, intermarry with whites, 
compete in the fiee labor market—above all, lie had no political rights. The prohibitions 
of arms, liquor and travel were enforced by a more or less well organired system of special 
and general searches and night patrols of the posse cjmiiaius. Justice to the slave was, 
within the law or within its enforcement, summarily meted out by masters, possetnen and 
judicial officials alike. As Mr. C h ie f Justice Taney succinctly espiessed il: “ |thc Negro 
slave had) no tights which the white man was bound to respect." Scott v. Sanford. 60 U.S.
119 How ) 690, 7ui (1856) (footnote omitted).

223 See notes 176-78 supra and accompanying test Conversely, abolitionist legal trea­
tises had olTcred as plain evidence of Ih unconstitutionality o f slavery the fad that its legal 
theory abndged the second amendment n^ht of blacks to keep arms. See. e.g., I S i 'o o n i  r , 
l l l l .  UNCONS I IT tn t l lNAL ITV  tlT S lAVERV 98 (I860); J. T lllA N Y , TREATISE O N  l l l l  UN ION- 
s i i iO N O N A l . lT Y  o i  S l a v e r y  117-18 (1849) (reprinted |9(,9). Since these commentaries pro­
vided the legal underpinnings for the constitutional thought of the Radical (and moderate) 
Republicans of 1866, they are of particular significance for understanding the scope o f the 
lourtecnth amendment See J . T i n Bh o i k , Eg i i a i  U n iu h  L a w  125 (1965) (originally pub­
lished as T il l  A n t is l a v i .rv  O r ig in s  oe  t i i i  F o u r t e e n t h  A m e n d m e n t ), G raham , The Early 
Anlislavery background o f  the Fourteenth Amendment, 1950 Wts. L . R e v . 479.
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Dred Scott224 as an adjunct to its general purpose o f  immutably con­
ferring upon biU"ko legal standing as free citizens.225 In so doing it 
implicit}' conk  J upon them the right o f  arms under the second 
amendment. As we have seen, central to the idea o f  freedom and 
citizenship in Anglo-American law and philosophy were the rights to 
personal security and property, to self defense —  and to the posses­
sion of arms for those purposes.226

Moreover, it appears that proscribing anti-gun laws was ex­
pressly contemplated by the authors of the 1866 Act and fourteenth 
amendment. The bctes noir o f  the Congress o f  1866 were the Black 
Codes that had immediately spewed from the all-white southern leg­
islatures after Appomattox. These Codes sought to reduce the new 
frecdman to peonage, perpetuating against him all the legal disabili­
ties which had previously characterized his status as a slave. As the 
Special Report o f the Anti-Slavery Conference o f JS67 noted, among 
the most obnoxious provisions o f  these Codes were those by which 
blacks were "forbidden to own or bear firearms.” as they had been 
under slavery, “and thus were rendered defenseless against assaults” 
by their former masters or other whiles.227 Congressman after con­
gressman, including the Senate sponsors o f  both the 1866 Act and 
the fourteenth amendment, expressed their outrage at the denial o f  
the freedman’s right to arms.228 In summarizing what the 1866 Act 
would accomplish, its House and Senate sponsors cited Blackstonc’s 
classification o f  the “absolute rights o f  individuals” , stating that 
these were the essential human rights being conveyed.22'1 Finally, 
myriad statements and an official committee report in relation to the 
anti-KKK legislation enacted in 1871210 shows an unchallenged as­

224 fired Scott is overruled by tj I of the 1866 Set, supra note 220. which declares "lh.it all 
persons K irn  in the United Stales and not subject to any foreign power, excluding Indians not 
taxed, arc . . ciii/cns of the Unucs States.”  T h is  clause was adopted later as the lust sentence
ol the fourteenth amendment.

225. Stating that its purpose was to guarantee the former slaves the rights inherent in the.r 
new stjtus. both the House nnd the Senate sponsors of the 1866 Act quoted C hancellor Kent's 
listing of the rights of a free person "'th e right of personal security, the right ol personal 
liberty and the right to acqune and enjoy pro|ierty."' C o n g .  ( l im it ,  J'hli C o n g , 1st Sess. 
MIKA. 1757 t |Mi(i| (statements ol Hep. W ilson and Sen Trum bull I (quoting 2 J Kt n i ,  C o m -  

s u m  m u i s  I (New York 1827))

22n See notes 109-11 A 117.IK supra and accompanying text.

227 Reprinted in I I  U s m a n ,  T in . R a i j i c m  R i  i ' h i i i i c a n s  a n d  R k o n m k i h  n o r : 217 
11167) See generally lr. C o i ’ i n n .  I ill S o in t t  D om ing Ml CONST n o n  io n  1865 1877, at 40 
n 4 1 11147), W . I ) n  lio is , III a c k  R i  < o n s t k i 'C I IO n  In  Am I nit a  167, 172, 22.1 ( l ‘>02)

225 See Halbiook, The Jurisprudence o f  the Second and fourteenth Amendments, 4 (J i o,
M s s o n U .  L K tv  I . 21-2$ (1981).

22‘» Sec C o n g . C i l o i i l ,  supra note 225, at I I I5 - IS . text accompanying note 15.1 \upra.
2)n 1 egislalion designed lo enforce llie fourteenth amendment, and in particular lo sup­

press the K K K  was introduced in 1871 C o n g h i . s s i o n a i  G t o u n , 42d Cong . 1st s-ss 174
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sumption by a Congress largely identical in personnel to that o f  1866 
that the fourteenth amendment they had enacted five years earlier 
encompassed second amendm ent rights.231

In sum, the only viable justification for denying incorporation o f  
the second amendment against the states today is the exclusively 
state’s right view that the am endm ent does not confer an individual 
right. If  the-amendm ent only guaranteed a right of the state*, it 
would be self contradictory to incorporate it into the fourteenth 
amendment.232 Brr as this stale’s right interpretation o f  the am end­
ment is itself not viable historically, it therefore follows that the sec­
ond amendment should be held applicable to the states through the 
due process clause of the fourteenth.

IV. T o w a r d  a  D e f i n i t i o n  o f  S e c o n d  A m e n d m e n t  R i g h t s  

a n d  t h e  P r o p e r  S c o p e  o f  G u n  C o n t r o l

Recognizing that the amendment guarantees an individual right 
applicable against both federal and state governments by no means 
forecloses all gun control options. G un control advocates must, 
however, come to grips with the limitations imposed by the am end­
ment — just as advocates of increasing police powers to dcai with 
crime must come to grips with the limitations imposed by the fourth, 
fifth and sixth amendments. As with thoar amendments, determin­
ing what limitations the second imposes will require detailed exami­
nation o f  its colonial and common law antecedents.2"  The phrase 
‘ the right ol the people to keep and bear arms,” so opaque to us. was 
apparently self-defining to the Founders, w!ao used it baldly and

11S71) (Intioduicd as "an ad lo protect loyal ai j  peaceable c ilijcns.il) the South . . .", 11.It. 
No. 189). Passed as ihc Enforcement A d , 17 Slat. 13 (1871). Section I o f the legislation sur­
vives as 43 U .S C . § 1983 (I976‘- See Halbrook, supro note 238, al 25 n. 141, 27 n.146 and 
accompanying text.

231 S et  Halbrook, supro nole 228, at 25-28. For the relationship between the two Acts 
and the personnel of the two Congresses which enacted them, see Kates, Immunity o f  State 
Judges Under the Federal Civil Rights dels: Pierson v. Ray Reconsidered, 65 Nw. 11, I.. Iti.v. 
(>15. (>21-23 (1970).

332 See. e.g. J N o w a k , It. R o t u n d a  & J. Y o i in u , C o n s t i t u t i o n s  L a w  455 (2d cd. 
1983), see aim  note 171 supra.

233 O ' Payton s New York. 445 H S. 573, 593-96 (1980) (interpreting fourth amendment 
to rciercnve to a combination of materials including Coke's Institutes, pre-colonial case law, 
aiid American colonial commentary and practice); Denton v. M aryland, 3 V  U .S . 784, 795 
i |9n9) (guarantee against double jeopardy construed by reference to lllackst»ne both as an 
authority on pre-colonial English practice nnd as the guide followed by the colonists in estab­
lishing American legal principles), Duncan v. Louisiana. 39| U .S. 145, 151-52 (1968) (right to 
jury trial denned by reference to lllackstone, as well as to independent evidence o f American 
color, a* and preceding English legal practice), Klopfer v. North Carolina, 386 U S. 213, 223-25 
1 19t>7) iright to speedy trial defined by reference to Coke und Eng" h legal practice buck to the 
Magna C arta)



; r y attempt to define it. Presumably they felt that clarifica- 
: . mneccssary because they wrre constitutional^; ng a pre-
y<j ■ .ight to arms whose parameters they knew under their colo­
nial law and practice as it had developed out o f  the early English 
common law.234

The remainder of this Article is devoted to sketching out some of 
the ' 'm endm ent’s implicadons in relation to a few o f  the more com ­
monly encountered “gun control" proposals. The intention is not to 
resolve definitively the constitutionality o f  any of these, much less o f  
the entire gamut of possible control options, but only to outline some 
relevant lines o f  inquiry.

A. Limitations on the Right o f the General Citizenry To "Keep"
Weapons

The preceding sections of this Article monstratc that, in gen­
eral, the second amendment guarantees individuals a right to "keep” 
weapons in the home for r elf defense.235 Several limitations 011 this

234 This is not to suggrst (hat the n e a rin g  w ill be as readily understandable to us or as 
easily applied, particularly as to control proposals or options that bear little resemblance to 
those with which the bounders were fam ilial. Indeed, it w ill not be easy to determine even 
what control options were fam iliar to them ojtsidc of those commonly embraced by colonial 
law. i f t  note I56.ru/vu. the early common law principles set out by linglish c tmnientators. Ji-e 
note \hlrupra, and the absolute prohibition of the 1671 Game Act and the i 'her Stuart arms 
confiscation devices, are notes 135-3V supra and accompanying text It is d illic d  if not impos­
sible to determine precisely what knowledge the l-'ounders had of linglish arms controls con­
temporary to their own time. In general, Americans scein lo have believed the contemporary 
hnglish law pir practice) far more restrictive than their colonial law or the original common 
law and Madison and Tucker found the exception-riddled linglish Dill of K iglils guarantee 
insulDcient. Srr notes 144 A 155 supra. In view of these real or perceived differences, the 
amendment cannot be slavishly construed with reference to contemporary linglish law. As 
with any constitutional guarantee whose "historic roots are in linglish history," it nevertheless 
"must be interpreted in light of the American experience, and in the context of (lie American 
constitutional scheme ol government rather than the linglish . . . "  United Stales v. Ilrewster, 
41 is U .S. 501, 508 (1072). On the debate over the lelevancc o f original intent in determining 
constitutional rights, see note 28.ru/vu.

235. See notes 53-64 A I92-95 supra and accompanying text. G . N i w t o n  A  F . ZlMHlNti, 
supra note 13. at 255, suggests C it  the 1671 Game Act's prohibition o f firearms ownership to 
all but the high nobility demonstrates that the common law right to arm r did not apply to 
firearms Us die same token, reference might be made to a series of statutes ol Henry V III  
which prohibited both gun and crossbow ownership by commoners. See K i m m  m tin  Sun- 
i o s im i t i i . i  on  m i. C o n s i i t c d o n , supra note ID, at 12 nn.9-12. Incredible as it may seem, 
the primary rationale for these llenrician prohibitions (explicitly avowed in all live statutes) 
was that crossbow and gun possession svas distracting linglishmcn from their legally required 
ownership of. ami arduous regular practice with, the long bow, which was still thought of as 
vitally necessary to linglish military defense. A  secondary purpose (several times avowed) was 
that the "king's dere" were being "distroyd" by crossbow or gun-armed poachers. A tertiary 
concern (mentioned in only one of the five enactments) was lo prevent the misuse of these 
weapons in crime. Id  at 1-2.

it is diflicult to see any of this llenrician legislation playing an aflirmntive part in the 
colonial nght-lo-arms tradition upon which the amendment is based. In all probability the 
founders were entirely ignorant that the llenrician legislation had ever existed. Tlsc anachr- 
msin of us principal purpose having become evident by the latter part of Henry's reign. «

I
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right have already been fuggested, however. First and foremost are 
those implicit in United States v. Miller, suggesting that the am end­
ment protects only such arms as are (1) “o f  the kind in common use” 
among law-abiding people and (2) provably “part o f  the ordinary 
military equipment" today.23*1 The analysis presented throughout 
this Article indicates that the “ordinary military equipm ent” crite­
rion is infected by Miller's conceptually flawed concentration on the 
amendment’s miliiia purpose, to the exclusion of its other objectives. 
Decisions recognizing that concerns for individual self-protection 
and for law enforcement also underlie right to arms guarantees in­
volve at once greater historical fidelity and more rigorous limitation 
upon the kinds of arms protected. These decisions suggest that only 
such arms as have utility for all three purposes and are lineally de­
scended from the kinds of arms the Founders knew fall within the 
amendment's guarantee.237 Reformulating Miller's dual test in this 
way produces a triple test that anyone claiming the am endm ent’s 
protection must satisfy as to the particular weapon lie owns. That 
weapon must provably be (1) “o f  the kind in common use" among 
law-abiding people today; (2) useful and appropriate not just for 
military purposes, but ai^o for law enforcement and individual self- 
defense. and (3) lineally descended from the kinds o f  weaponry 
known to the Founders.

This triple test resolves the ad ahsurdttm and adhorrihilus results 
(to which Miller's sketchy and flawed n.ilitia-ccntric discussion 
greatly contributed) sometimes viewed as flowing from an individual 
right interpretation of the amendment.238 Handguns, for example,

icpealcd ilir  legislation »,y proclamation — more than 65 years before the settlement of the 
American colonies and over 218) before Madison's birth U. Doubtless the bounders were 
familiar vvith the 1671 Act since its repudiation had been one of the purposes of the arms 
guarantee in the Lnglish Dill of Rights. Hut the only telcvance that execrated Act had lo the 
bounders' thought w-n as a model of what the second amendment was intended to foreclose. 
Set  notes 137-51 svpra and accompanying text Moreover, legally speaking, neither the 
llenrician legislation nor the 1671 Game Act could have formed any part o f the colonial law  
on arms I hey were excluded by the inapplicability principle as they weie clearly not suited to 
colonial conditions. S et  note 155 supro. Such legislation was wholly inconsistent with the 
arms policy upon which both llritam  and the Colonies had operated from the colonies' incep­
tion This policy, see notes 4<i-4H tupr,i and accompanying text, called for the colonists to ana  
themselves for self defense rather than burdening or depending upon the remote m ilita: ic- 
snutccs of the mother country. The weapons with which they were to be am exp rxsly  
included "pistols." Vet these would plainly have tv -n forbidden had the llcn ric i..n  '• gisb.ion  
been considered applicable. See the colonial statutes c u e  at notes 46-18 tuprn.

236 See notes 188, 192-96 supra and accompanying text.

237 See People v Drown, 253 Mich 537, 541, 235 N .W , 245, 246-47 (1931), see ut\o  State 
v Kessler. 289 O r 359. 364-66. 614 I1 2d 94. 98-ltKl (1980); Slate v. Duke, 42 l e x  455, 458 
(1875) (construing stale constitutions).

238. See. f t ; , Gases v. United States, 131 b 2d 916, 922 (1st C ir |942) (aigtimg that, since 
any and all weapons have proved useful in modern (particularly gueriilla) warfare. Mil/et'%
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clearly fall within the am endm ent’s protection. That handguns are 
per se “ in common use" among law-abiding people and combine 
utility for civilian, police and military activities is not only provable 
but judicially noticeable.234 On the other hand, such a factual dem ­
onstration would be difficult as to at least some o f  the weapons com ­
monly denominated “Saturday Night Specials.” 240 Legislation 
selectively prohibiting them might, therefore, be consistent with the 
amendment. Gangster weapons like bras* knuckles, blackjacks, 
sandbags, switchblade knives and sr wcd-olf shotguns unquestiona­
bly can be prohibited since they fail to meet both the “common use" 
and tripartite appropriateness branches o f  the test. The possession of

militia-centric rationale provides no viable lim i: on the kinds o f arms guaranteed by the 
amendment): Royko, Machine Cum Don't Kill. Deogle Hill. C hi. Sun Tim es. Dec. 19. 1981. at 
2, col. 1; cf. United Slates v. W arin. 530 F.2d 103 t6th C ir.)  (reason ng that the amendment 
does not guarantee an individual right to possess machine guns because, if  it did. there would 
be no limit to the kinds of weaponry embraced in the right), cert, denied. 42ft U .S. 948 (1976); 
J. W it iS K ta .jry v j note 217, at 112-13 (arguing that since bazookas, cannon, and the like have 
never been used by criminals or terrorists in this country, and since such weapons are generally 
too heavy, bulky and expensive to operate for criminals or terrorists, government should not 
deny the law-abiding citizen's "right" to own. for instance, "a 20 mm recoiless rille simply for 
his own pleasure and perhaps to shoot ten times a year in a deserted part of the country").

239. As to the commonality of the handgun, exclusive of militarily-owned weapons, the 
American gun slock was estimated in 1981 as including not less than 54 million handguns. 
Kates, supro note 17, at n.2 and accompanying t o : (unpaginated manuscript). In general, a 
broad range of largc-calibcr. high-quality handguns combine suitability for military, law en­
forcement and civilian self-defense uses. Indeed, the vast majority o f such weapons commonly 
sold to civilians in the United States for self-defense were specifically developed for the m ili­
tary and/or police market (or are the lineal descendants o f models that were so developed). 
See. e.g.. A. H h is to w ,  T iif . S e a r c h  t o r  a n  E i t h  t i v e  P o l i c e  H a n d g u n  (1971), M J o s s i r -  
a n d  & J S i i . v i . n s o n ,  P i s t o l s ,  R l v o l v i r s  a n d  A m m u n i t i o n ,  ch. 7 (1967); W . S m i t h ,  
S m a I I  A r m s  o i  Tilt W o r l d ,  chs. 10-12 (J. Smith 9th cd. I960). The m ilitary/police origin of 
these weapons is often evidenced by their current designations: Smith and Wesson model 10 
("M ilitary and Police"), and models 3ft, 37 and 60 ("Chiefs Special" — regular, airweight and 
stainless), Colt "Government Model" (.45 A C P ). "Law m an," and "Trooper" (.357 magnum), 
"O llicial Police," “ Police Positive," "Detective Special," and "Agent" (.38 special). The ori­
gins and designations of imported handguns are similar: W althcr PP and P i’ K  (the initials 
stand for German police organizations), the standard weapon of the Germ an l.uftwalfe dining 
World W ar II, Star "G uardia C iv il" , and Wehley K .I .C . ("Royal Irish Constabulary"), liven 
those handguns which ate not specifically designed with m ilitary and/or police use in mind are 
designed, manufactured and operate in manners closely analogous, or identical, to those used 
by Ihc police ot military forces of various nations. See. e.g.. id. at 58-93. 159-92. Indeed, a 
substantial proportion of the civilian gun stock consists of former m ilitary weapons, captured 
in warfare or kept by veterans as souvenirs The Comptroller General has estimated (hat 8.8 
million "war trophies" relumed from World War II alone. G o v i h n m i n t  /•*.i  h u n t i n g  Of- 
i u  i .  H a n d g u n  C o n t r o l :  L i it  i t i v i  n i . i t  a n d  C o s t  17-18 (1978).

240 "Saturday Night Special" is the derisive name for a ntoic or less distinct subspecies of 
handgun, identified prim arily by incxpcnsiveness, small size nnd low quality o f manufacture 
and metallurgy. See  M cClain, "Saturday Sight Special" Cun Regulation: A I'eatihle Policy 
ttpuon ’ . in P i r i  a rm s  & V iot i Ni l . supra note 10. Twentieth-century countries have rarely if 
ever adopted as standard handguns for military and/or police purposes those of less than .32 
caliber, the weapons they standardize tend to be relatively large and heavy and very well 
made. See A I I r i s t ow . j i z / v ,/  note 2 3 4 .1. IIo g g  & J. W i lk s ,  M i l i t a r y  S m a i l  A r m s  o f  t i i h  
20m  C e n tu ry  (4th ed. I -HI), J. O w e n ,  B r a s s ly 's  I n ia n t r y  W e a p o n s  o r  t h e  W o r l d ,  
1950-1975. W. S m i t h ,  supra noie 239.
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billy ciubs is clearly protected, but mace or similar chemical spray 
weapons would not be unless they can be shown to be lineally de­
scended from some form o f  weapon knewn to the Founders. Like­
wise, the amendment does not protect the possession o f  fully 
automatic weapons, grenades, rocket launchers, flame throwers, a r­
tillery pieces, tanks, nuclear devices, and so on. Although such so­
phisticated devices o f  modern warfare do have military utility, they 
arc not also useful for law enforcement or for self-protection, nor are 
they commonly possessed by law-abiding individuals. Moreover, 
many of them may not be lineally descended from the kinds o f  
weapons known to the Founders.

In addition to the tripartite test, 'o further limiting principles 
would tend to exclude the sophisticated military technology of mass 
destruction —  or. indeed, anything beyond ordinary small arms —  
from the amendment’s protection. First, since the text refers to arms 
that the individual can "keep #//</ bear," weapons too heavy or bulky 
for the ordinary person to carry are apparently not contemplated. 
Second, according to Blackstonc and Hawkins, the common-law 
right did no* extend to “dangerous or inusual weapons" whose mere 
possession or exhibition “arc apt to terrify the people."2,11 Naturally, 
it would terrify the citizenry for unauthorized individuals to possess 
weapons that could net realistically be used even in self-defense 
without endangering innocent people in adjacent areas or buildings.

B. Laws Prohibiting the Urban Possession o f Rifles, Shotguns and 
Highly Penetrative Handgun Du/lets

This last limiting principle might also allow legislation against 
keeping rifles and shotguns loaded for defense, at least in urban a r ­
eas. Although it appears that most people who keep firearms for 
self-defense today depend upon handguns, it is unfortunately the 
case that some urbanites continue to rely on long guns.242 While a 
rifle or shotgun is clearly more effective than a handgun if the sole 
consideration is instantly killing a burglar,243 the various potential

241 4 W. B l a i k s t o n i . .  C o s i m i . n i  a k i i  s  *149; I W. H a w k in s , supra nole 153. al 136. 

Illacksionc was discussing a statute itut property made the carrying of such weapons a crim i­
nal breach of the peace. Sim ilarly, Hawkins approved lire criminalization o f "uIfray." an of- 
lense ’ >a( included the display of terrifying weapons.

242 Sec M cClain, Firearms Ownership, Oun Control Attitudes and Neighborhood Environ• 
mem. 5 L a w  & I’o l i i  v Q. 299. 305-07 ( |983)

243. The superior deadliness o f long gun', is touted by llie field director of the National 
Coalition lo Dan Handguns among others. Oeridtng toe message behind N R A  publicity of 
instances in which handgun-armed householders routed burglars, he recommends “ a twelve 
gauge shotgun." for it w ill not only protect me householder better, but serve society as well by 
“ permanently ending the intruder's crime career." —  that is, a shotgun blast w ill k ill him



262 Michigan Law Review [Vol. 82:2(M

side effects o f  firing such a weapon in an urban environment make it 
unacceptable.

Consider penetration: even the .44 magnum, the most powerful 
o f  all handguns, penetrates no more than thirteen inches in wood, 
while revolvers in the far more commonly owned .32 to .38 calibers 
range from two to seven inches in penetration.244 In contrast, the 
relatively'underpowercd military surplus carbine with which Presi­
dent Kennedy was killed penetrates forty-seven inches.245 So a 
householder or shopkeeper who uses a rifle against a robber is im­
posing on others a very considerable risk that the bullet will pene­
trate all the way through the intended target and successive wood or 
stucco walls, entering the street or a neighboring building with 
enough remain.ng velocity to kill an innocent third party. While a 
shotgun’s discharge does not have equivalent penetration because its 
velocity is far less, that velocity still substantially exceeds all but the 
most powerful handguns.246 Moreover, a householder or shopkeeper 
who elects to defend his premises with a riot gun’s promiscuous 
spray may end up hitting one or more of his own innocent children 
or customers, along with the robber. In contrast, a handgun fires one 
bullet at a time which, if accurately aimed, is unliKely to pass 
through the robber, or. if it does so, will bury itself harmlessly in the 
wall.

By the same token, accidental discharges with long guns (particu­
larly rifles, which can penetrate horizontally through successive 
houses on a city block or vertically through the floors and ceilings of 
successive apartments in a high rise) are much more dangerous than 
with handguns. This danger is multiplied by the fact that a rifle or 
shotgun kept loaded for home or store defense is much more likely 
to sutler accidental discharge than is a handgun. A rifle or shotgun

instead of indicting n nonfatal wound such as a handgun would he likely to do. Fields, Hand- 
p m  Prohibitum andSociol Xecesnty, 2.1 S r . Lo uts U. L .J . 35, *11 (1979). A handgun wound 
will result in death 5-lll‘ r of the lime, while a comparable 12-gauge shotgun wound w ill result 
m death HO'i or more of the lime. .See K lcck , HondyunOniy dun Control: A Policy /Hunter in 
the Mohni;, in FlKiiARMS «St Vtot I N<T.. supra note II).

24-1 I). GHI.NNI.LL & M. Wit Hams, '. \W l-NllUt' t mi n i  H an iu su n  Dtrit s r  194-95 
11972); Stcmdlcr, Hornmp your Hulls Are Xut Pullet Prt\: r in CiUNS io n  IIom i D ii i .n s i :  ((». 
James ed. l'-'75).

245. Lattimcr & Lattinicr. The Kennedy-Connolly Siny/e Pullet Theorv, SO In t i  . S iu u ii hy 
524. 529 (1968).

24n 1 lie more powerful military-cclibcr titles which Americans generally favor exhibit 
muzzle velocities in the range of 2500-35 '4) Icet per second. A shotgun expels its projectiles at 
1300-1350 feet per second, a velocity level reachc. only by handguns in the .44 magnum and 
.357 magnum calibers. Most handguns generate velocities of less than 1000 feet per second. 
See I )  G k i nnm.1 . & M. Wit t ia s is ,supro note 244, at 188, G u n  IT k iis t  257-68 <K. Warner 
ed. 1982).
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kc, t ready to fire can discharge simply through impact if dropped on 
a floor; a m odem  revolver will not. A long gun is also much more 
difficult than a handgun to lock or hide away from inquisiti\ 3 chil­
dren. Finally, i f  an inquisitive three-year-old docs locate a loaded 
rifle or shotgun, pushing the safety to “off” and pulling the trigger is 
literally “child’s play” ; he would not be strong enough to operate the 
trigger on a revolver or the slide on an automatic pistol.247

These technical factors are reflected in the concrete form o f  fire­
arms accident statistics. Fifty years ago, long guns outnumbered 
handguns seven-to-onc and were the principal weapons kept loaded 
in the home — handguns being possessed by less than one in thirteen 
Americans. In contrast, handguns today represent one-third of the 
total gunstock and one in every four American households contains 
them.248 Even though the handgun stock has grown to the point o f  
displacing long guns in the home defense role, however, Americans 
continue to buy many more long guns (apparently for sport) each 
year than they do handguns.24'7 Yet this enormous increase in all 
kinds of firearms lhas been accompanied by the decline o f  per capita 
accidental firca.~ms fatalities to the lowest point since the compila­
tion of such statistics began.2' 0 It is difficult not to attribute this de­
cline to the gei?oiral change-over to handguns for home defense. 
Indicative of the dangers presented by the practice o f  keeping loaded 
long guns is the fact that, although handguns undoubtedly represent 
%r,’o or moie of the weapons kept loaded at any one tiir . today, only 
15.5C7 o f '  cidcntal firearms deaths appear to involve handguns.2' 1

Based t.n these statistics, an urban community (or a state legisla­
ture) might arguably rely on the “dangerous or unusual" weapon 
exclusion to prohibit the keeping o f  loaded long guns within densely 
populated municipal areas. By parity of reasoning, cognate restrie-

M 7. The author has confirm ed this hy aciual experim ent with ch itd icn  o f this age.

24S Compart llcncnso n, iupra note 3. nt 720 (quoting 1937 estimate hy l l .S .  Attorney  
G eneral Unm et C u m m ing s), with Kutcs.ru/icu  note 17, at n.2 (unpaginated m a n u scrip t),and  
W i a I ' O n s .  C r im i  a m i  V io i  i m i  i n  A m i h iv a , supra note 3, at ch . 2.

249 The controversy surrounding the quadrupling of handgun su’es over the past 20 years 
has tended to obscure the fact that long gun production lias always e receded th.ii o f handguns 
m the I'niied States I or die seven yca-s preceding 1980. for instance. I >ny p.in production 
outstripped handguns hy 75*7. Indicative of the phenomenal increase in long^.ut ownership is 
the 'act that in that seven-year period mote than one-third us many long guns were manufac­
tured as in the entire preceding 70-ycar period. Compart G . N iw io n  & I', Z im hinm , \upra 
note 13. at 172 (giving IK99-I9ti8 statistics), »nh I'roJmtion f ip u rtt o f  the Amrt'can /'a tnn n t 
trn /h u n  am . I ik i a rm s  l ia iu s . M am ., lic e . |9X0, at 32.

250. N a t io n a l  S a i i  t v  C o u n c ii . 19X2 A r n n i  n t  F a c t s  15 (ind icating  a (iH'l decline in 
the per capita rale ol accident.)' firearm s fatalities from  1913-1932. when it was 2.5 per h u n ­
dred thousand population, to I97X-8I. when it was 0.11 per hundred thousand population)

251 Private communication from National Safety Council (Mar. 2K, |9.“ 2). T h is estimate 
is based on 1**79 liguics only, as no others are available
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tions might be placed on the kind o f  handguns which could be kept 
for self-defense or at least on kinds o f  ammunition. Such legislation 
might prohibit special high-penetration ammunition like the contro­
versial KTW  bullet, magnum ammunition for magnum revolvers, or 
full metal-jacketed ammunition for high-powered automatic pistols. 
Alternatively or cumulatively, the legislature might affirmatively 
limit those possessing high-velocity handguns to ammunition spe­
cially designed for low penetration, such as hollow point and scrni- 
wadcutter.

C. Licensing and Registration Requirements fo r  Gun Ownership

The term: gun "licensing" and “ registration" are susceptible to 
multiple interpretations, although most people, including nonlcgal 
scholars and opinion poll formulators, seem lamentably ignorant of 
this fact.352 Under the form k t.jw n as discretionary or "restrictive" 
licensing, the applicant has no right to have a gun or to be issued a 
permit by the police even i f  he meets all statutorily prescribed crite­
ria. His application may be denied simply because enough permits 
have already been issued to others, or because his reason for desiring 
a firearm is not deemed important or compelling enough.25-1 Such a 
discretionary or restrictive licensing system, which is the form advo­
cated by proponents of eliminating or radically reducing civilian gun 
ownership,254 is clearly inconsistent with the second amendment’s 
guarantee of a personal right to possess arms.

, i sharp co n tro l  to restrictive licensing are both “permissive" 
licensing and registration. Under a permissive licensing system the 
applicant is entitled to licensure as of right unless he falls into certain 
proscribed categories - e.g., juveniles, convicted felons and the

252. See Kales, Tou.irJ a History o f  ttundpin Prohibition in the Uniiri/ Stairs, in Rr,. 
MKIc'TINti I tA N im U N S ,supra muc ft, a l  27-28

25.7 Srr  Katts. supra mile 17, ai n I and accompanying text (unpaginated manuscript), tn 
one jurisdiction, informally established administrative critciia automatically deny handgur.- 
purchase permits In homosexuals, nonvoters, women who lack their husband's permission, and 
anyone whom the slier ill personally dislikes. New York City permits have been denied on 
such bases as: post-nasal drip that caused the applicant lo icpe.itedly dear his throat during 
the application interview demonstrated that he was "loo nervous" to be trusted with a hand­
gun. a son who "had been in trouble with the police." although the applicant himself had "» 
spotless record." Hardy A Chotinei,.w//wr note ft, at 21)5, 209-11 In 1957, the New York City 
1‘ohce Department announced that henceforth applications would be entertained only from 
those desiring handguns to detenu property. Reasons like target shooting or gun collecting, 
which did not contemplate the use ol the pun against another human be -j, were not deemed 
important ot compelling enough to wairant receiving an application fot ,i. Kates, supra note 
17. at n l and accompanying text (unpapmaied manuscript).

254 See. e g ,  ( i  N i w i o n A  I / i s m i N r i .  supra note 17, at 8.1 (coining the terms "restric­
tive" and "p erm issive" licensing, and favoring the form er).
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mentally unbalanced.155 Registration, though often confused with li­
censing, literally means only that owners must identify themselves 
and their firearms to the police or some other designated author­
ity.256 Registration is generally lied to an overall control system, 
however, which, like permissive licensing, proscribes handgun own 
ership by classes of persons, such as felons and  juveniles, with a high 
potential for misuse.257 Neither registration nor permissive licensing 
are per se violative of the amendm ent since they operate only to 
exclude gun ownership by those upon whom the amendment confers 
no right.258

Nevertheless, it has been argued that registration and permissive 
licensing cannot sustain scrutiny under the amendment, in that they 
undercut o iu  of its most important purposes: deterring potential des­
pots by the prosDect that, in a country with perhaps 160 million 
civilian firearms, even an initially successful coup would result in 
internecine civil or guerilla warfare.259 By destroying the anonymity 
of gun ownership, licensing or registration laws would make it possi­
ble for a despot to follow up his coup by confiscating all firearms.

Whatever the abstract cogency o f  this argument, the concept of 
anonymity or privacy in gun ownership profoundly departs from the 
conditions under which the Founders envisioned the amendment op­
erating. Under the militia laws (first colonial, then state and eventu­
ally federal), every household, a n d /o r  male reaching the age o f  
majority, was required to maintain at least one firearm in good con­
dition. To prove compliance these firearms had to be submitted for 
inspection periodically.2' 0 While the firearms-maintcnancc provi­
sions of stale law and the First Militia Act have long since been re­
pealed, federal law continues to classify the entire able-bodied male 
citizenry aged seventeen to forty-live as "the militia o f  the United 
States."261 This being the country’s ultimate military resource, men

255. Srr, e.g., C o n n . O i n . S t a t .  §§ 29-33 (1983) (handgun may be purchased only upon 
application, which it deemed gianted unless within two weeks licensing authority rejects, 
based on finding of felony co, suction). M a s s .  A n n .  L aw s ,  clt. 140, § 12911 (M ichie/I.aw . C o ­
op. 1981) (every applicant "shall he entitled to”  issuance of a firearms identification card al­
lowing purchase or possession of firearms unless lie lias been convicted of a felony within the 
last five years, is under treatment for drug addiction, or habitual drunkenness, has been an 
inmate of a psychiatric institution, or peuetiiiary, etc.).

25h. .S'<v Urucc-Uriggs, mpr,i note 9, at 42; Kaplan, supra nole 13. nt 17-18.

257. Srr, e g .  C a l .  I ' in a i  C o m  §§ 12072, 12073 (Deering |9H0).

258 As to felons, sec lest accompanying notes 266-67 infra. As to juveniles, suffice it to 
sas that the militia laws specifically excluded those below the age o f majority. Srr  notes 46-48, 
54 supra.

259 .We Caplan. \upra note 10, at 51; notes 281-82 infra and accompanying text.

260. Srr  notes 46, 48-49 supra and accompanying text.

261 I0 I . I .S C .  § 311 (1982).
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in this group remain liable for muster in dire military emergencies, 
e.g., when necessary to keep order in the aftermath o f  an atomic 
attack or when both the Army and the National G uard  have been 
deployed overseas.262 Since one can scarcely argue that the First M i­
litia Act violated the amendment,263 it is difficult to see that it would 
be uncjnstitutional for Congress even today to require every m em ­
ber o f  the present militia to possess a firearm and regularly present ft 
for inspection to assure that it is being maintained in good working 
order. Alternatively, and fully consistent with these purposes, a na­
tional gun registration scheme could allow federal authorities to m o­
bilize selectively those members o f  the unorganized militia who are 
already armed and presumably familiar with the handling o f  weap­
ons.264 In sum, the historical background of the second am endm ent 
seems inconsistent with any notion o f  anonymity or privacy insofar 
as the mere fact o f  one's possessing a firearm is concerned.

D. Laws Prohibiting Firearms to Felons

Current federal-, and many state, laws prohibit the possession of 
firearms by anyone who has been convicted of a felony.265 Since a 
substantial majority of murderers appear to have prior felony 
records, it has recently been suggested that strong enforcement of 
such laws could effectively reduce hom ic 'rm  violence 266 The consti­
tutionality of such legislation cann'“  ....ously be questioned on a 
theory that felons arc included withm “the people” whose right to 
arms is guaranteed by the second amendment. Fcllons simply did 
not fall within the benefits o f  the common law right ilo possess arms. 
That law punished felons with automatic forfeiture o f  all goods, usu­
ally accompanied by death. We may presume that persons confined 
in gaols awaiting trial on criminal charges were also’ debarred from 
the possession o f  arms. Nor docs it scent that the Founders consid­
ered felons within the common law right to arms or intended to con­
fer any such right upon them. All the ratifying convention proposals 
which most explicitly detailed the recommended right-to-arms 
amendment excluded criminals and the violent.267

.Vrc Sprecher. supra nole 10, al 667.

2(0. See nole 49 supra and accompanying text.

264. Sec nole 193 supra and accompanying lexi as to the m iliiia value of allowing individ­
ual ownership nnd home possession of firearms.

265 See. e.g., IK U .S .C . § 922(g). i ll)  (1982) (all firearms), C’a i .. I' i n a i  C oi>f. fi 12021 
(Deering 1980 & Supp. 1983) (h; ndguns).

266 K leek .V tlordua. The Factual Foundation fo r  Certain Key Asmmptionx o f  Cun Control. 
5 Law \  1*01 V. Q. 271. 291-94 (1983).

2<>7. See noics 70. 72 & 83 supra aiui accompanying lexl.
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E. Laws Restricting the Right To Carry Arms Outside o f the 
Owner's Own Premises

Largely as a result o f  gun-owncr organizations’ own legislative 
proposals, the laws of every state but Vermont prohibit at least the 
carrying of a concealed handgun 01T one’s own premises.2'’" A com ­
mon proposal; already the law in many jurisdictions, is to prohibit 
even the open carrying o f  handguns (or all firearms), with limited 
exceptions for target shooting and the like, without a permit.26*7 A 
further proposal would impose a mandatory minimum jail  sentence 
for the unauthorized carrying of a handgun (or any firearm) oil the 
owner’s premises.270

The constitutionality of such legislation under the am endm ent 
can be established on the same basis as the unconstitu'.ionality o f  a 
ban on possession. Smith’s research in seventeenth and eighteenth- 
century colonial statutes indicates that, while the statutes used 
"keep” to refer to a person’s having a gun in his home, they used 
‘‘bear’’ only to refer to the bearing o f  arms while engaged in militia 
activities.271 Thus the am endm ent’s language was apparently in­
tended to protect the possession of firearms for all legitimate pur­
poses, but to guarantee the right to carry them outside the home only 
in the course of militia service. Outside that context the only carry­
ing of firearms which the amendm ent appears to protect is such 
transportation as is implicit in the conccpi o f  a right to possess —  
e.g., transporting them between the purchaser or owner’s premises 
and a shooting range, or a gun store or gunsmith and co on.

C o n c l u s io n

The second am endm ent’s language and historical and philosoph­
ical background demonstrate that it was designed to guarantee indi-

2<>K. See V t . S t a t . A n n . til. 13, § 4(X)3 (1974) (prohibition limited to carrying with intent 
to commit crime, or within a state institution or upon its grounds). As to the N K A 's sponsor­
ship ol the Uniform Revolver Act, from which such legislation largely derives, see note 23
supra

21.9 See, e.g.. T t.x . I ’ i .n a i  Com . A n n . tj 46.02(a) (Vernon 1974).

27o Scholars continue to debate whether this legislation h a: any significant ; mpact on the 
ctime tatc Compare Dcutsch & Alt, The Effect o f  Massachusetts' Oun Control l.aw  on Oun- 
Related Crimes in the City o f  Poston , I L va i n a t io n  Q. 543 (1977). with Hay A SVeCleary, Box- 
Tun Time Series Models fo r  Impact Assessment: A I 'omment on the Recent Il'otK o f  Dcutsch 
and Ah, 3 E v a l u a t io n  Q . 277 (1979). l-or a general discussion of the strengths and weak­
nesses of the studies, see W i a i 'o n s , C h im i . a n d  V io l e n c e  i n  A m e r ic a , supra note 3. at 9-20. 
I lie latest and most negative assessment of the mandatory penalty device, a study done for the 
U.S Department of Justice, is K . C a r i s o n , M a n d a t o r y  S e n t e n c  inc i: T u n  l :x r i  h i e n c e o f  
I wo S i a i i . s  i I9k2)

271. See notes 58-62 supra and accompanying text.
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viduals the possession o f  certain kinds of arms for three purposes: 
(1) crime prevention, or what we would today describe as individual 
self-defense; (2) national defense; and (3) preservation o f  individual 
liberty and popular institutions against domestic despotism. It is 
often suggested that each o f  these purposes is obsolete and, there­
fore, that the amendment itself is obsolete. The national defense is 
fully provided for by our Armed Forces, supplemented by the N a­
tional G uard, and a citizenry possessing only small arms could 
neither de'.er nor overthrow a domestic military despotism possess­
ing tanks, aircraft and the other paraphernalia o f  modern war.272 
Likewise the possession o f  arms for self defense “is becoming anach­
ronistic. As the policing o f  society becomes more efficient, the need 
for arms for personal self-defense becomes more i rre levan t. . . ,’’273 

Yet evidence can be offered to dispute each o f  these claims o f  
obsolescnce. As to the necessity o f  personal self-defense it is regret­
tably the case that c.iormous increases in police budgets and person­
nel have not prevented, for instance, the per capita incidence o f  
reported robbery, rape and aggravated assault from increasing by 
300%, 400% and 300% respectively since I960.274 Increasingly police 
arc concluding, and even publicly proclaiming, that they cannot pro­
tect the law-abiding citizi n, and that it is not only rational for him to 
choose to protect himself with firearms,275 but a socially beneficial 
deterrent to violent crir - ‘ ’b This is, o f  course, a highly controver­

272. See C lark, Reducing Firearmr Availability: Constitutional Impediments to Effective 
Legislation and an Agenda fo r  Research, in F i r i  a r m s  & V io i i n c h ,  Mpra no le  10.

273. Levin, supra note 13. al 166-67.

274. Compare F e d i  k a l  B u r e a u  o r I n v e s t u a t i o n , U .S. D m .  o r  J u s t i c e , C h im i . in  

i i i i  U n i t e d  S iA it s  ■ I960, at 33, with F e d i .r a i  D i i r i .a u  o i  I n v e s t i o a t io n , U .S . D m .  o r  

J u s t i c e , C r im e  in  t i i i  U n i t e d  S t a t e s  • 1980. Sec generally W e a p o n s , C r im e  a n d  V io - 
l i n c e  in  A m e r ic a , supra note 3.

275 See. e.g.. Urban Merchants Find Cun: Vital, And Most Police Units Rove Agree. N .Y . 
Times. Ju ly 20. 1974, § I, al 39. col. I; Kales, supra nole 17, el n. 14 and accompanying text 
(unpaginated manuscript) (collecting similar evidence).

Of over 5,000 officers who responded lo a 1977 poll, M ic  felt (hat an armed citizenry 
deters crime, and 86*7 staled that. if  they were private citizens, they would keep a firearm 
for self defense. . . . These results may he subject lo question since Ihe poll was done for 
an organization which lobbies against handgun prohibition legislation. Bui in 1976 police 
chiefs and high ranking administrators were polled nationwide by Ihc Research Division  
ol the Boston Police Department which was then headed by Robert D iG rnzia. an outspo­
ken proponent of handgun prohibition. |The departmental suivey reported): "A  substan­
tial majority of the respondents looked favorably upon the general possession of 
handguns by the citizenry (excludes those with criminal records nnd a history o f mental 
instability). S in  g approval was also elicited from the police administrators concerning 
possession of handguns in the home or place of business.”  Indeed, by a hare m ajority, the 
respondents endorsed the idea that private citizens should b : allowed to actually carry  
firearms with them al all limes for self-protection. In answer to another question, the 
respondents opined that officers lower ranking than themselves would be even less favora­
bly disposed toward "gun control,"

27ti. Fundamental to systematic discussion o f these issues is the distinction between any
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sial matter,277 though the more recent scholarship has tended to vin­
dicate the police point o f  view.278 For present purposes it is 
unnecessary to resolve this controversy. The mere fact o f  its exist-

self-defense value gun ownership may have and any poieniial crime deterrence value. Fo r 
instance, G . N e w io n  & F . ZlMRINCi.sv/vu note 13, at 62-68, are unassailahly correct in assert­
ing that a gun owner.rarely has the opportunity to defend his home or business against burglars 
because they generally take pains to strike only at unoccupied premises. Hut this fails to ad­
dress two important issues of deterrence. First, Kleck and Hordua calculate that a burglar's 
small chance of being confronted by a gun-armed defender probably exceeds that o f Ins being 
apprehended, tried, convicted and actually serving any time. One would then ask which is a 
greater deterrent: a stint chance o f being punished or a slim chance o f being shot? See  K leck  
& Hordua. supra note 266. at 282. Second, and even more important, fear o f meeting a gun­
armed defender may be or.e factor in the care most burglars lake to strike at only unoccupied 
premises In this connection, remember that it is precisely because burglary is generally a non- 
confrontation crime that victim injury or death is so very rarely associated with it -  in con­
trast to robbery, where victim death is an all too frequent occurrence. I f  the deterrent clfect of 
victim gun possession reduces victim death or injury by helping make burglary an overwhelm­
ingly nonconfrontation crime, that deterrent benefits burglary victims and society in general, 
even though the defense value to the gun owners themselves is negligible.

Foils of convicted felons suggest that the average crim inal has no more desire to meet an 
armed c i l i a t h a n  the average citizen has to meet an armed criminal:

Surveys among prison populations uniformly find felons slating that, whenever possible, 
they avoid victims who are thought to be armed, and that they know of planned crimes 
that ssere abandoned when it was discovered that the prospective victim was armed. In­
deed. in these surveys prison denizens expressed support for handgun prohibition on [the 
grounds] . . . that n would make life safer and easier for the criminal by disarming his 
victims without affecting his own ability to attack them. Typical o f prisoner comments, 
according to criminologist Ernest van den Haag o f New York University, was: "llan  
guns; I ’d love it. I’m an aimed robber."

Silver A Kates, Self-Defense, Handpun Ownership, and the Independence o f  Women in a I intent. 
Sexist Society, in R e s t r i c t i n g  H a n d g u n s , jvt ’a  note 6, at 139. 131 (footnote omitted). 
These conclusions arc confirmed by the largest sucv survey yet conducted. The as-yet-unpub- 
hshed results of this study in ten major prisons acoss the nation by the Social and Demo- 
graphic Institute of the University of Massachusetts, are set out in its director's letter of May 
It). 1983, lo the author [hereinafter cited as Prison Gi.rveyj

277 See, e.g.. G . Nt w t o n  a  F . Z im iu n u , supra note 13, at 61-68; M Y e a g e r  J. A e v i a n i  
6, N I .s w in g , I low  W t.ii D o ts t i i i . H a n d g u n  P iuvrs 4 Y o u  a n d  Y o ijh  F a m i l y ?  (1976); 
Kushl'onh. IJirsch, Ford A  Adelson, Accidental f t ,e a rn  Fatalities in a  Metropolitan County 
iW S - I W i ,  |(Ki A m . J. E p id e m io l o g y  499 (1975). The Kushforih study is ihe source of the 
well-known statistic that a handgun held hy a homeowner is six limes more likely accidentally 
to kill a relative or acquaintance nf the homeowner than to k ill a burglar. It and Ihe Yeager 
study are assailed as partisan and unreliable by Wright, who concludes thal the six-io-one 
ligure is arrived at through statistical legerdemain. Wright. The Ownership o f  Firearms fo r  
Reasons o f  Self-Defense, (paper delivered to the 1981 annual meeting o f the American Society 
of Criminology), reprinted in F ir e a r m s  A  V io i  e n c i , supra nole 10; see also Kleck A  Hordua, 
iupra note 206, at 281 (criticizes the Yeager study); Silver A  Kates, supra nole 276, al 152-56 
(discusses the efficacy of citizens keeping gun. for self-defense purposes).

278 (V N iw -j o n  A F. Z im k i n g , supra note 13. al 6i-68, conclude from the fad that 
householders in Detroit and Los Angeles killed few burglars in the mid-1960's, that gun own­
ers raiclv have the opportunity to foil criminal misconduct. The opposite is suggested by later 
figures from broader geographic areas nnd encompassing a fuller ranpe o f violent and con- 
Ironlational felonies. Nationwide, 1981 F i l l  statistics show thal citizens justifiably k ill 30?o 
more criminals than do police In California, 1981 statistics show citizens justifiably killing  
twice as nuny felons as do the police; in Chicago and Cleveland it is three limes as many. See 
KIcek A llorilua. supra note 266, at 290, Kushforih, Ford. Ilirsch , Kushforih A  Adelson, Vio­
lent Deaths in a Metropolitan County — Chonpinp Falterin in Homicide / /ISR-IVMj,  297 N e w  
I s i .  J Ml D 331 (1977), Silver A  Kates, supra note 276. at 156; Kates, Can We Dene Citiienx 
Ihnli duns and Protection? . W all St. J.. Aug 17. 1983, al 22, col. 6. Sim ilar statistics for Hous-
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cnce demonstrates that the asserted irrelevancy o f  self-defense today 
has not been so clearly proved as to justify the abandonm ent o f  an 
expressly guaranteed constitutional right.

The argument that an armed citizenry cannot hope to overthrow 
a modern military machine flies directly in the face o f  the history o f  
partisan guerilla and civil wars in the twentieth century. To  make 
this argument (which is invariably supported, if at all, by reference 
only to thz American military experience in non-revolutionary strug­
gles like the two World Wars2™), one must indulge in the assum p­
tion' that a handgun-armed citizenry will eschew guerrilla tactics in 
favor of throwing themselves headlong under the tracks of advanc­
ing tanks. Far from proving invincible, in the vast majority o f  cases 
in this century in which they have confronted popular insurgencies, 
modern armies have been unable to suppress the insurgents. This is 
why the British no longer rule in Israel and Ireland, the French in 
Indo-China, Algeria and Madagascar, the Portugese in Ang^'a, the 
whites in Rhodesia, or General Somoza, General Battista, r the 
Shah in Nicaragua, Cuba and Iran respectively — not to mention 
the examples of the United States in Vietnam and the Soviet Union 
in Afghanistan.2"0 It is, of  course, ,uite irrelevant for present pur­
poses whether each o f  the struggles just mentioned is or was justified 
or whether the people benefited therefrom. However one may ap ­
praise those victories, the fact remains that they were achieved 
against regimes equipped with ail the military technology which, it is 
asserted, inevitably dooms popular revolt.

Perhaps more important, in a free country like our own, the issue 
is not really overthrowing a tyranny but deterring its institution in the 
first place. To persuade his olliccrs and men to support a coup, a 
potential military despot must convince them that his rule will suc-

ton-Dullas are reported in Ciii:ens' Oun th e  on Rise in Houston, N .Y . Tim es. Nov. 21, 1982, 
§ I. at 27, col. I.

Moreover, justifiable homicide statistics provide an inherently distorted, uiulcr-rcprcsentn- 
live picture of me value o f civilian gun ownership. Ily analogy, the value of the police is not 
measured simply by how many ,,'iininals they kill, but rather by the entire universe o f criminal 
activity deterred, as well as those criminals they wound, apprehend or senre olf. Considering 
evidence on the entire universe of defensive handgun uses, Wright concludes that they arc 
used at least as frcspiemly in defense against criminals as they are by crim inals in attacking 
cm/ens. See Wright, supra note 277, This conclusion is buttressed in Prison Survey, supra 
noie 276. which repoits that about 50'T of the felons questioned (and a much higher proportion 
of Ihe violent felons) stated lin t they had been interrupted, wounded, arrested or scared oirby  
an armed cituen.

27*2. See. e.g., De/.ee, Rational Rifle Association unit Oun Control, in Hi i s i n i  ss I .o d i iy in o  
a n d  S<» ia i G o a i.s  212 ( l ‘>7*2).

2MJ See Marina, Weapons, Technology and l.egiltnia iiv The Second Amendment in Global 
Perspective, in F ih l a KMS A  Vm t i NCE, supra note 10; Kessler, Oun Control and Political 
Power, i  L aw  A  I'o tY. Q. 381 (1983)
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cced where our current civilian leadership and policies are failing. 
In a country whose widely divergent citizenry possesses upwards of 
160 million firearms, howcv er, the most likely outcome o f  usurpation 
(no matter how initially successful) is not benevolent dictatorship, 
but prolonged, internecine civil war:

A general may have pipe dreams of a sudden and peaceful take-over 
and a nation moving confidently forward, united under his direction. 
But the realistic general will remember the actual fruits of civil war — 
shattered cities like Hue, Beirut, and Belfast, devastated countrysides 
like the Mekong Delia, Cyprus, and southern Lebanon.281 

Even if the general’s ambition docs not recoil from the prospect o f  
victory at such cost, will his officers and men accept it? Additionally, 
he and they must evaluate the effect o f  civil war in leaving the coun­
try vulnerable to the very foreign enemies their coup is designed to 
unite it against:

Because i leads any prospective dictator to think through such 
questions, itv individual, anonymous ownership of firearms is still a 
deterrent today to the despotism it was originally intended to obviate.

Implicit in the Bill of Rights, as in the entire structure of our Con­
stitution. arc the twin hallmarks of traditional liberal thought: trust in 
the people, and distrust in government, particularly the military and 
the police. We are apt to forget these constant principles in light of our 
government's generally quite good record of exerting power without 
abusing it. But the deterrent effect of an armed citizenry is one little- 
recognized factor that ma; have contributed to this. In the words of 
the late Senator Hubert Humphrey, "(t)hc righ: of citizens to bear arms 
is just one more guarantee against arbitrary government, one more 
safeguard against the tyranny which ,<ow appears remote in America, 
but which historically has proved to be always possible."282

Moving to the argument that a militia is not necessary to the na ­
tional defense, for constitutional purposes the issue appears to have 
been resolved by Congress. For Congress has determined that it re­
mains necessary to classify the entire able-bodied male population 
aged seventeen to forty-five as the militia o f  the United States, sub­
ject to a potential call to arms in the case o f  dire military em er­
gency.210 Moreover, the recent military history o f  the United States

?KI Hardy, The Second Amendment a t a Restraint on State and federal firearm Restric­
tions, in K i .s i k u  1 INci I I a n d h i 'n s . supra note ft, a l  171, 184.

’ S’  /./ at 184-8V

383. 1(1 l l .S C .  (j 311 ( l*>82) Sprccher, supra note 10, al 6ft7, note* that the unorgani/cd 
m iliiia constitutes the only available substitute for national defense purposes in circumstances, 
like those of World War II, in which both the Arm y and Ihc fcderali/cd National ( it ia id  have 
been deployed overseas. Itccogm/ing that the unorganized m ilitia can "not present an atomic 
attack." its mobilization may nevertheless be ncccssaiy to "preserve internal order after one." 
" I  bus militias lb) whatever name) .tie as importunl as ever, and perhaps more so in the atom- 
and-missile age . . . ."



272 Michigan Law Review [Vol. 82:204

shows that such militia units are still being called upon in time of 
military emergency.2*4

Finally, arguments as to whether the amendm ent is obsolete are 
o f  at most tangential import to its proper interpretation by the 
courts. After all, the second amendment is not the only provision of 
the Bill o f  Rights which is asscrtedly obsolete (or with the idea of 
which some Americans may today just happen to disagree). For in­
stance, a judge may be absolutely convinced by scientific argument 
thal the premise of free will which underlies freedom of  religion has 
been invalidated by the modern psychological concept o f  brain­
washing. He may believe a mother’s anguished claims that only by 
such insidious techniques could her son have been induced by a 
"cult’’ to drop out o f  college and abandon the beliefs and lifestyle to 
which she raised him. Nevertheless, so long as the first amendment 
stands, no judge is free to disregard as obsolete the rights il confers 
on that young man and commit him to the custody of a "deprogram- 
mcr."285 The seventh amendment, to take another example, clearly 
is obsolete, at least insofar as it requires jury trials in civil cases ex­
ceeding twenty dollars in controversy. Nevertheless, the courts con­
tinue faithfully to apply that amendment's dictate in all cases fairly 
covered by its literal wording and original spirit.2™ Though courts 
sometimes give constitutional rights additional scope in order to ef­
fectuate what is deemed to be their original invent, courts have no 
authority to reduce or eliminate the plain terms o f  a constitutional 
guarantee because they disagree with that intent or view it as cbso- 
lctc.287 The duty of the courts is to enforce the C(institution, not to

284. Av late as Pearl Harbor, a military emergency was accrued to require mustering indi­
vidually armed citizens. Because available military personnel were insufficient (o repel (Ire 
Japanese invasion that seemed imminent, the Governor of Hawaii culled upon citizens to use 
their personal arms in manning checkpoints and remote beach areas. (Ironically, many of 
those who responded were Japanese-Americans whose colleagues in California were soon to 
tie imprisoned without benefit of Inal or habeas corpus.) Across the country Ihe unorganized 
militia proved a successful substitute lor the National G uard, which was federalized and acti­
vated for overseas duly. O n  l it ;  o i Tilt: A s s is t a n t  St c h i  i a k v  o i D i i i n s t , U .S. D ip t . o i: 
lit.t i ;n s l , U.S. Homi. H i 11 n s i. I 'o r i t  s S t u d y , 32, 34 (1481). Members of the unorganized 
miln i ,  many of whom belonged to gun dubs and whose ages ranged from l(> to 65, served 
wtthou, pay und provided their own arms. U  at 38, 62-63. The U .S. government, however, 
not only could not supply sufficient arms to the militia but "turned out lo lie un Indian giver" 
by recalling nlles. M Si in m u ,  V i k u i n i a  o n  G u a r d  131 (1444).

285. See. e.g.. Rankin v. Howard. 633 F.2d 844 (4th C ir. 1980), cerl. denied. 451 U.S 39 
(1981).

286 See. e.g.. Curtis v. l.octher, 41.5 U S. 184 (1974) (applying seventh amendment tc 
damage actions for housing discrimination under the 1968 C iv il Rights Act); I’crnell v. 
Southall Really, 416 U .S. 363 (1974) (applying seventh amendment lo actions under special 
District of Columbia statute).

287. See. e.g . State v. Kessler, 289 Dr. 359, 360, 614 P.2d 44. 95 (1480):
We ate nut unmindful that there is current controversy over the wisdom of a right to hear
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arrogate to themselves the powjT to delete its p. _ visions.288 G ener­
ally speaking, the power to withdraw a right explicitly guaranteed to 
the people is reserved exclusively to their state and federal legisla­
tures in a process which is ornately hedged with safeguards, not the 
least o f  which is its protracted length.289 As Mr. Justice Frankfurter 
noted in reference to criticism o f  the privilege against self-incrimina­
tion as -an obstacle to the needs o f  law enforcement in an era of ram ­
pant crime: “If  it be thought that the privilege is outmoded in the 
conditions o f  this m odem  age, then the thing to do is to take it out o f  
the Constitution, not to whittle it down by the subtle encroachments 
of judicial opinion."290

Unmistakably the Founders intended the second am endm ent to 
guarantee an individual right to possess certain kinds o f  weapons in 
the home certain kinds o f  circumstances. The precise details and 
parameters of that guarantee remain signifir ,‘.!y  unclear. In part 
this is because neither federal, state nor local ,overnmenls have gen­
erally moved beyond gun control to the ex' erne o f  confiscation. In 
even larger part the delay in defining its parameters is attributable to 
the diversion and monopolization o f  legal analysis by the false d i­
chotomy between the exclusively state’s right and the unrestricted 
individual right interpretations. In fact, the arms o f  the state’s mili­
tias were and are the personally owned arms o f  the general citizenry, 
so that the amendment’s dual intention to protect both was achieved 
by guaranteeing to the citizenry a right to possess arms individually. 
Having dispelled the ahistorical exclusively state's right notion, it 
will become possible to move forward to analyzing how rational, ef­
fectual gun control strategics can be reconciled with the constitu­
tional scheme.

arms, and that the original motivations for such a provision might no; .teem compelling if  
debated as a new issue. Our task, however, in construing a constitutional provision is to 
respect the principles given the status of constitutional guarantees and limitations hy the 
drafters; it is not to abandon these principles when this (its the needs o f the moment.

Cf. note 28 supra (discussing the proper role of original intent in constitutional adjudication).

288. Hamilton's explanation of the judicial function in T in . F e d e r a l i s t  N o . 78 remains 
as true today as it was when he penned it;

|T|he right o f the courts to pronounce legislative acts void . . . (does not| by any means 
suppose a superiority of the judicial to the legislative power. It only supposes that the 
power of the people is superior to both; and that where the w ill of the legislature declared 
in its statutes, stands in opposition to that of the pe.'ple declared in the constitution, the 
judges ought to be governed by the latter, rather thai; the former.

T i l l  F e d e r a l is t  N o . 78, at 577-78 (A. Hamilton) (J. Hamilton ed. 1864).

289. We are reminded by Mr. Justice Douglas of Mr. C h ie f Justice M arshall's dictum that 
"it would be dangerous in the extreme to infer from extrinsic circumstances, that a case f  'r 
which the words of (the Constitution) expressly provide, shall be exempted from its operntii s "  
Richfield Oil Corp. v. Stale lid. of Equalization, 329 U.S. 69, 77 (1946)

290. Ullmann v United Slates, 350 U .S. 422, 427-28 (1936) (quoting Mattie v. United 
States, 209 F.2d 225, 24? (1st C ir. 1954)).
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The Honorable Pat Rodey *
Senator
Alaska State Legislature 
Pouch V
Juneau, Alaska 99811

The Honorable Charlie Bussell 
Representative 
Alaska State Legislature 
Pouch V
Juneau, Alaska 99811

Re: Handgun Ban

Dear Senator Rodey and Representative Bussell:

You have asked this office whether a landlord, through 
a leasehold agreement, may prohibit a tenant from possessing 
handguns. We conclude that in certain circumstances a landlord 
may restrict or prohibit the u s j  and/or possession of handguns on 
property which is leased to another individual.

Our initial inquiry regarding this matter commenced 
with a review of relevant Alaskan Constitutional provisions. The 
Alaska Constitution directly ciddresses a citizens ability to bear 
arms at: Article I, Section 19 which states:

A well-regulated militia being necessary to the 
security of a free state, the right of the people 
to keep and bear arms shall not be infringed.

The language embodied in Alaska's Constitution pertain­
ing to arms is virtually identical, save for two changes in 
punctuation, to language found in Article II of the United States 
Constitution. Article II of the United States Constitution was 
proposed by the Congress on September 25, 1789 and became the law 
of the United States on December 15, 1791. During the one 
hundred and ninety two years since adoption of the Second 
Amendment to the United States Constitution and the twenty-four 
years since the Alaska Constitution has been in effect, numerous 
court cases have interpreted the constitutional language which 
establishes the right to bear arms.
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We note the period since the adoption of the Second 
Amendment has witnessed an ever increasing issuance of opinions 
from the judiciary of the various states and the federal courts 
w h i c h  place limits on an individual's ability to bear arras. Some 
commentators have theorized that the legislative and judicial 
limitations increased significantly with the availability of 
inexpensive surplus weapons following the American Civil War. 1/ 
According to thi. ) theory, the increase in restrictive gun control 
measures and corresponding judicial interpretations was 
associated w i t h  increasing a nuisition of firearms b y  recently 
emancipated Black American m d  immigrants coupled with the 
increased availability c rearms in the post Civil War
industrial America. The r of 'bearing arms' is not a right
granted by the Constitution .tor is it in any mann e r  dependant 
upon that instrument for its existence. U.S. v. Cruikshank, 92 
U.S. 553 (D.C.La. 1875).

While offering no judgment on the propriety or effec­
tiveness of the restrictive legislative'and judicial measures, we 
observe that the current state of the law pertaining to the con­
stitutional language holds that*

[The] purpose of this amendment, guaranteeing that 
the right of the people to keep and bear arms, was 
to preserve the effectiveness anc1. assure the con­
tinuation of the state militia. U.S. v. Oakes,
564 F . 2d, -ert. denied 96 S.Ct. Kan.
1977).

The m o d e m  judicial view has increasingly found that 
the guaranteed right to keep and bear arms is not an individually 
protected right, but rather a collective right which allows the 
people of the various states to serve in a militia. The contem­
porary judicial view in the great majority of states interprets 
the constitutional language as posing no limitations on the 
legislature's power to regulate the ownership or control of fire­
arms. Whatever the scope of any common-law or constitutional 
right to bear a r m s , it is not absolute and does not guarantee to 
individuals the right to carry weapons abroad at all times and in 
all circumstances. Application ot A t k i n s o n . 291 N.W.2d 396 
(Minn. 1980). By analogy then, a landlord, too, could restrict

1/ Kates, Don B. Restricting Handguns, North River Press. D a ~ r e a  
7-30 (1979)------------------------ ------ -----
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the possession of handguns on property he or she owns and leases. 
If the State can restrict arms without running afoul of constitu­
tional provisions, an individual almost certainly has similar 
abilities.

It is conceivable that a landlord's b a n  on handgun 
ownership could be challenged under constitutional doctrines 
w h i c h  afford a right of privacy. The United States Constitution, 
w h i l e  not containing an express provision guaranteeing privacy 
has b e e n  interpreted to afford an individual certain protections, 
Cf. Griswold v. C o n n e c t i c u t , 381 U.S. 479 (1965). "The Constitu- 
tion extends special safeguards to the privacy of the home, i n­
cluding activities wh i c h  might be prohibited in other contexts." 
Cf. U.S. v. O r i t o . 41^ U.S. 137, 142 (1973).

While it is Unlikely that a court would find that an 
individuals right to possess arms (for example a gun collection) 
is protected by the privacy shield o f * the U.S. Constitution, the 
argument could be maintained. We are unaware of this argument 
being successfully asserted in any anglo-american jurisdiction.

A  more likely source of protection unc.er the right to
privacy doctrine m a y  be afforded by the AlasvU/, Constitution at
Article I, Section 22 wh i c h  states thati 

• *

The right of the people to privacy shall not be 
infringed. The legislature shall implement this 
section.

The Alaska Supreme Court has explicitly stated that the right of 
privacy guaranteed to Alaskans is broader in scope than that 
guaranteed b y  the federal constitution. Woods & Rohde. I n c . ,, v. 
S t a t e , 565 P . 2d 138 (1977). Even so, the meaning of privacy of. 
necessity must vary depending c.i the factual context and the 
often compelling interests of society and the individual. State 
v. G l a s s , 583 P . 2d 879 (1978). The test /or what interests are 
pr o tected under Alaska's constitutional right to privacy are, 
first, w h e ther a person has exhibited an actual (subjective) 
expectation of privacy and, second, that the expectation be one 
that society is prepared to recognize at "reasonable". Hilbers 
v. Municipality of A n c h o r a g e . 611 P . 2d 31 (1980),

.The question of handgun ownership in Alaska and whether 
such ownership is "reasonable" in the context of a landlord : 
tenant relationship is open ended. Probably the "expectation" 
and reasonableness of gun ownership in Alaska is different than 
the reasonableness of gun ownership in many other jurisdictions 
wh e r j  actual firearm ownership and use is reduced. I\s any event,
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absent specific language under the Alaska Uniform Residential 
Landlord and Tenant Act, AS 34.03.010 et s e q . , or other relevant 
Alas k a  law, prohibiting inclusion of provisions in a leasehold 
agreement, w e  believe a landlord can properly restrict the terms 
or the tenancy. 2/ In all probability, undpr existing Alaska 
law, a landlord can restrict possession of handguns for tenants 
in a manner not a landlord's ability to prohibit tenants
fr o m  possessing dogs, operating businesses in a residential 
leasehold or operating ob loxious stereo equipment.

While a landlord will probably be able to impose a r e­
striction prohibiting future tenants from possessing handguns, an 
across-the-board / b a n  applicable to tenants w i t h  existing 
leasehold agreements m a y  be invalid. Under classic contract 
principles, neither party to an agreement m a y  superimpose an 
additional term on a val i d  contract without the consent of each 
party to the contract. Consequently, a.landlord may not prohibit 
handgun possession among tenants during the pendency rf an 
existing lease. Conversely, where a landlord and tenant ag«:ee to 
a lease agreement whi c h  contains a restriction banning handguns, 
remedial legislative action interpreting Alaska's right to 
privacy law to permit such possession probably w o u l d  not 
invalidate existing prohibitions.

Finally, concern was expressed regarding the state's 
liability w i t h  respect to landlord/tenant agreements wh i c h  p r o­
hibit handgun ownership in buildings located on property owned, by 
the State. This last point is conceivably problematic if the 
land on which the Panoramic View Apartments are located is 
conveyed to the state as a result of the current Alaska Railroad 
transfer negotiations. Attached is a copy of a memorandum by 
Assistant Attorney General Jack McGee which deals w i t h  this 
subject.

2 / ' In passing, we note that a ‘ landlord concerned w i t h  
unjustified gun play need not necessarily prohibit gun ownership. 
Other remedies exist for controlling individual tenants w i t h  a 
propensity, to abuse gun ownership. Cf. Osneas v. Dimond Estates. 
I n c . , 615 P . 2d 605 (1980), where the landlord obtained a 'Forcible 
Entry and Detainer (F.E.D.) thereby removing a tenant that proved 
incapable of properly handling firearms.
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We trirt this response answers your inquiry. If yo 
have any additional questions, please let me know.

JWGivrb

cc: Norman C. Gorsuch
Attorney General

Ronald W. Lorensen 
Deputy Attorney General

Sincerely,
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June 27, 1983

The Honorable Rick Halford 
Senator
Alaska State Legislature 
Pouch V
Jureau, AK 99811

Dear Senator Halford:

Re: SJR-28
. A. G. #366-444-83

The Depai’tment of Law has completed a preliminary anal­
ysis of Senate Joint Resolution 28 regarding the proposed amend­
ment to the Alaska Constitution pertaining to the right of a 
person to keep and bear arms.

You may wish to consider inserting the word "lawful" 
after the term "for" and before the word "defense". With this 
insertion, the new constitutional clause would read as follows:

The right of a person to keep and bear aims for 
lawful defense of self, home and property, or 
for lawful hunting and recreational use, or for 
other lawful purposes shall not be infringed.

I believe it would be wise to make explicit that the 
Constitution provides for lawful activities, which of course are 
establi ;hed by the legislature. In the absence of the term 
"lawful", I can envision a situation where persons attempt to use 
the constitutional language as a defense to behavior which 
ordinarily would constitute a violation of the Alaska criminal 
statutes. Also, I'm not sure the explicit mention of lawful 
hunting, recreational use and other specific activities is 
necessary to insure that individuals have a guaranteed right to 
keep and bear arms, however, I realize this language may be re­
assuring to certain groups within our state.

You may wish to review the language in other state 
Constitutions which relates directly to the right to keep and 
bear arms. In many instances this right is explicitly char­
acterized as an individual right without mentioning specifically 
what constitutes appropriate use by an individual citizen. The

-V5 '-KyO • :iii.':?
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constitutional clauses relating to arms from the thirty-seven 
states which have such constitutional language are as follows:

Alabama: That every citizen has a right to bear arms
in defense of himself and the 3tate. ALA. CONST, art I, §26.

Alaska: A  well-regulated militia being necessary to
the security of a free state, the right of the people to keep and 
bear arms shall not be infringed. ALASKA CONST, art. I, § 19.

Arizona: The right of the individual citizen to bear
arms in defense of himself or the State shall not be impaired, 
but nothing in this section shall be construed as authorizing 
individuals or corporations to organize, maintain, or employ an 
a m e d  body of men. ARIZ. CONST, art. II, § 26.

Arkansas: The citizens of this State shall have the
right to keep and bear arms for their common defense. ARK.
CONST, art. II, § 5.

Colorado: The right of no person to keep and bear arms
in defense of hio home, person and property, or in aid of the 
civil power when thereto legally summoned, shall be ctlled in 
questionj but nothing herein contained shall be construed to 
justify the practice of carrying concealed weapons. COLO. CONST, 
art. II, § 13.

Connecticut: Every citizen has a right to bear arms in
defense of himself and the state. CONN. CONST, art. I, § 15.

Florida: The right of the people to keep and bear arms
in defense of themselves and of the lawful authority of the state 
shall not be infringed, except that the mariner of bearing arms 
may be regulated by law. FLA. CONST, art. I, § 8.

Georgia: The right of the people to keep and bear
arms, shall not be infringed, but the General Assembly shall have 
power to prescribe the manner in which arms may be borne. GA. 
CONST, art I, § 1.

Hawaii: A well regulated militia being necessary to
the security of a free state, the right of the people to keep and 
bear arms shall not be infringed. HAWAII CONST, art I, § 15.

Idaho: The people have the right to keep and bear
a r m 3 ,  which right shall not be abridgedj but this provision shall 
not prevent the passage of laws to govern the carrying of weapons 
concealed on the person nor prevent passage of legislation
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providing minimum sentences for crimes committed while in 
possession of a firearm, nor prevent the passage of legislation 
providing penalties for the possession of firearms by a convicted 
felon, nor prevent the passage of any legislation punishing the 
use of a firearm. i-Jo law shall impose licensure, registration or 
special taxation on the ownership or possession of firearms, 
except those actually used in the commission of a felony. IDAHO 
CONST, art. I, § 11.

Illinois: Subject only to the police power, the right
of the individual citizen to keep and bear arms shall not be 
infringed. ILL. CONST, art. I, § 22.

Indiana: The people shall have a right to bear arms,
for the defense of themselves and the State. IND. CONST, art I, 
§32.

Kansas: The people have the right to bear arms for
their defense and security; but standing armies, in time of 
peace, are dangerous to liberty, and shall not be tolerated, and 
the military shall be in strict subordination to the civil power. 
KAN. CONST., Bill of Rights, § 4.

Kentucky: All men are, by nature, free and equalF and
have certain inherent and inalienable rights, among which may be 
reckoned: ...The right to bear arms in defense of themselves and
of the State, subject to the power oi the General Assembly to 
enact laws to prevent persons from carrying concealed weapons.
ICY. CONST. § 1.

Louisiana: The right of each citizen to keep and bear
arms shall not be abridged, but this provision shall not prevent 
the passage of laws to prohibit the carrying of weapons concealed 
on the person. LA. CONST, art. I, § 4.

Maine: Every citizen has the right to keep and bear
arms for the common defense; and this right shall never be 
questioned. ME. CONST, artl, § 16.

Massachusetts: The people have a right to keep and
bear arms for the common defence. And as, in times of peace, 
irraies are dangerous to liberty, they ought not to be maintained 
without the consent of the legislature; and the military power 
shall always be held in an exact subordination to the civil 
authority, and be governed by it. MASS. CONST, pt. 1, art. 17.

Michigan: Every person has a right to keep and bear
arms for the defense of himself and the state. MICH. CONST, 
art I, § 6.



Mississippi: The right of every citizen to keep and
bear arms in defense of his hone, person, or property, or in aid
of the civil power where thereto legally summoned, shall not be 
called question, but the legislature nay regulate or forbid 
carrying concealed weapons. MISS. COMST. art. Ill, § 12.

Missouri: That the right of every citizen to keep and
bear arras in defens' of his home, person and property, or when
lav/fully summoned i. aid of the civil power, shall not be
questioned; but this shall not justify the wearing of concealed 
weapons. MO. CONST, art I, § 23.

Montana: The right of any person to keep or bear arras
in defense of his own home, person, and property, or in aid of 
the civil power whan thereto legally summoned, shall not be 
called in question, but nothing herein contained shall be held to 
permit the carrying of concealed weapons. MONT. CONST, art II, § 
1 ^

New Mexico: No law shall abridge the right of the
citizen to keep and bear arms for security and defense, for 
lawful hunting and recreation use and for other lawful purposes, 
but nothing herein shall be held to permit the carrying of
concealed weapons. N.M. CONST, art. II, § 6.

North Carolina: A  well regulated militia being
necessary to the security of a free State, the right of the 
people to keep and bear arms sh*:ll not be infringed; and, as 
standing armies in time of peace are dangerous to liberty, they 
shall not be maintained, and the military shall be kept under 
strict subordination to, and governed by, the civil power.
Nothing herein shall justify the practice of carrying concealed 
\?eapons, or prevent the General Assembly from enacting penal 
statutes against that practice. N.C. CONST, art. I, § 30.

Ohio: The people have the right to bear arras for their
defense and security; but standing armies, in time of peace, are
dangerous to liberty, and shall not be kept up; and the military 
shall be in strict subordination to the civil power. OHIO CONST, 
art I, § 4.

Oklahoma: Tlie right of a citizen to keep and bear arras
in defense of his home, person, or property, or in aid of the 
civil power, when thereunto legally summoned, shall never be 
prohibited; but nothing herein contained shall prevent the 
Legislature from regulating the carrying of weapons. OKLA.
CONST, art. II, § 26.

■ ** -.'-4
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Oregon: The people shall have the right to bear arms
for the defense of themselves, and the State, but the Military 
shall be kept in strict subordination to the civil power. OR. 
CONST, art. I, § 27.

Pennsylvania: The right of the citizens to bear arms
in defence of themselves and the State shall not be questioned. 
PA. CONST, art. I, § 22.

South Carolina: A  well regulated militia being
necessary to the security of a free State, the right of the 
people to keep ahd bear arms shall not be infringed. As, in 
times of peace, armies are dangerous to liberty, they shall r.ot 
be maintained without the consent of the General Assembly. The 
military power of the State shall always be held in subordination 
to the civil authority and be governed by it. No soldier shall 
in time of peace be quartered in any house without the consent of 
the owner not in time of war but in the manner prescribed by law. 
S.C. CONST, art I, § 20.

South Dakota: The right of the citizens to bear arms
in defense of themselves and the state shall not be denied. S.D. 
CONST, art. VI, § 24.

Tennessee: That the citizens of this State have a
right to keep and to bear arms for their common defense; but the 
Legislature shall have power, by law, to regulate the wearing of 
arms with a view to prevent crime. TENN. CONST, art. I, § 26.

Texas: Every citizen shall have the right to keep and 
bear arms in the lawful defence of himself or the State; but the 
Legislature shall have power, by law, to regulate the wearing of 
arras, with a view to prevent crime. TEX. CONST, art. I, § 23.

Utah: The people have the right to bear arms for their
security and defense, but the Legislature may regulate the 
exercise of this right by law. UTAH CONST, art. I, § 6.

Vermont: That the people have a right to bear arras fo-*
the defence of themselves and the State-and as standing armies in 
time of peace are dangerous to liberty, they ought not to be kept 
up; and that the military should b kept under 3trict 
subordination to and governed by the civil power. VT. CONST, ch. 
1, art. 16.

Virginia: That a well regulated militia, composed of
the body of the people, trained to arms, is the proper, natural, 
and safe defense of a free state, therefore, the right of the
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Senator
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people to keep and bear arms shall not be infringed; that 
standing armies, in time of peace, should be avoided as dangerous 
to liberty; and that all cases the military should be under 
strict subordination to, and governed by, the civil power. VA. 
CONST, art. I, § 13.

Washington: The right of the individual citizen to
bear arras in defense of himself, or the state, shall not be 
impaired, but nothing in this section shall be construed as 
authorizing individuals or corporations to organize, maintain, or 
employ an armed body of men. WASH. CONST, art. I, § 24.

Wyoming: The right of citizens to bear arms in defense
of themselves and of the state shall not be denied. UYO. CONST, 
art I, § 24.

In addition, thirteen states do not have express 
constitutional provisions related to the right to keep and bear 
arms.

I would be happy to discuss this natter with you in 
more detail.

Sincerely,

U ' l '

Norman C. Gorsuch 
Attorney General

N C G : ml

Distribution of 
identical letter: The Honorable Jalmar M. Kerttula 

Alaska State Senate

The Honorable Don Bennett 
Alaska State Senate

The Honorable Patrick II. Rodey 
Alaska State Senate

. . .
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April 29, 1983.

Tom Fink
1035 W. Fireweed Lane 
Anchorage, Alaska 99503

Dear Tom:

Enclosed please find a copy of a recent Attorney 
General's opinion issued by a Joe Geldhof, Assistant Attorney 
General, State of Alaska regarding the Panoramic View Apartments 
situation. To say I am extremely disappointed with the opinion 
is an understatement.

The present Attorney General, Mr. Norman Gorsuch, was 
appointed by Governor Bill Sheffield nnd has not been confirmed 
by the state legislature. I think this would be a good case for 
you to send a letter to each of the members of the Alaska State 
Legislature advising them that since the candidate for attorney 
general Mr. Norman Gorsuch does not interpret Alaska's Constitu­
tion Article I, Section 19, and by implication, the Second Amend­
ment of the United States Constitution which reads the same, 
as supporting the individual's right to keep and bear arms, you 
oppose his confirmation. Please let me know if such assistance 
will be forthcoming.

Best regards. I remain,

Sifnc&rcly,

.m u y
ayne Anthony Ross 

Attorney at Law

WAR/jm

cc: Don Kates
Ken Fanning 
Joe Nava 
The Honorable Pat Rodey
The Honorable Charlie Bussell • :J;0;v,
Bob Parkerson ’

* •l|l| 4*1
• * .U r —



May 10, 1983

Wayne Anthony Ross, Esq.
Attorney at Law
1007 W. Third A v e . , Suite 30A
Anchorage, Alaska 99501

Dear Mr. Ross:

I understand that you arc extremely disappointed with a 
recent Department of Law opinion regarding the gun prohibition 
problem in the Panoramic View Apartments.

As you know, I am not against individual gun ownership. 
As a long time resident of our state, I believe ownership of guns 
is both necessary and desirable. At the same time, there are 
"certain circumstances where private parties can limit the posses­
sion of firearms. The Fanoramic View Apartment situation is prob­
ably such a situation under current law.

I trust that you understand the recent Department of 
Law opinion is supported by case law in the great majority of 
-American jurisdictions. Ur.der the circumstances, it would be 
reckless for me or my attorneys to issue an opinion which is con­
trary to contemporary thinking throughout the federal and state 
judiciary.

Our opinion respecting a challenge to the gun 
prohibition comports with the advice you received from Benson, 
Kates and Hardy, Attorneys at Law. Recall that you requested an 
opinion from Benson, Kates and Hardy who outlined four theories 
challenging the landlords prohibition. Your counsel stated "I 
emphatically ' do not entertain great hopes for any of these 
theories."- Enclosed is a copy of your attorneys letter for 
convenient reference. f >

While I understand your concerns, I strongly believe 
the immediate problem with the Panoramic View Apartment landlord 
can be remedied by a simple amendment to Alaska's Landlord-Tenant 
Act. It is my hope that you and the members of the National 
Rifle Association will seek relief through appropriate legisla-



TJayne Anthony Ross, Esq. 
Attorney at Law

M a y  10, 1983
Page 2

tive channels to remedy problems you have with the Panoramic View 
situation. I look forward to your thoughts on this matter.

Sincerely,

'Norman C. Gorsuch 
Attorney General

NCGivrb

Enclosure

cc: The Honorable Pat Rodey
Senator
Alaska State Legislature 
w/enclosure

The Honorable Charlie Bussell 
Representative 
Alaska State Legislature 
w/enclosure

Tom Fink
1035 W. Fireweed Lane 
Anchorage, AK 99503 
w/enclosure
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M a r k  K . B e n e n s o n
747 TH IRD AVENUE 

NEW  YORK. NY 10017 
(212) 759-2622

f
d e n e n s o n , K-a t e s  a n d  H a r d y

a t t o r n e y s  a t  l a w  

D o n  B. K a t e s . Jr .
ONE C A U rO R N IA  STREET. SUITE 2335 

SAN FR A N C tJC O .C A O .in i 
(415) 433-5300

J a n u a r y  19, 1 9 fi3

D a v id  T. H a r d y
100 N . STONE. SUITE 901 

TUCSON. AZ 85701 
(602) 622-7494

V7ayne A. Ross, Esq.
P.O. P o x  1522 
A n c h o r a g e ,  A l a s k a  9 9 5 1 0

D e a r  Wa y n e :

In r e s p o n s e  to y o u r  letter, a n d  p u r s u a n t  to o u r  
p h o n e  c o n v e r s a t i o n ,  I w o u l d  o f f e r  the f o l l o w i n g  four l e g a l  
t h e o r i e s  as to y o u r  n o - h a n d g u n  l e ase p r o b l e m  fnote: I
e m o h a t i c a l l v  do n o t  e n t e r t a i n  g r e a t  h o p e s  for any of these 
t h e o r ies i : —

1. In a c c o r d a n c e  . w i t h  A l a s k a  lav/ f o r b i d d i n g  l e a s e­
h o l d  r e q u i r e m e n t s  w h i c h  are c o n t r a r y  to p u b l i c  policy, 
a r g u e  that this p r o v i s i o n  ( a )’vi o l a t e s  the' r i g h t  of s e l f  d e f e n s e  
w h i c h  is a f u n d a m e n t a l  p r i n c i p l e  in e v e r y  legal s y s t e m  and 
p h i l o s o p h y  (Bob D o w l u t  of N R A - I L A  and S t e v e  H a l b r o o k  can gi v e  
y o u  a h o s t  of c i t a t i o n s  from . legal p h i l o s o p h e r s  a n c i e n t  
and m o d e r n ;  . | in a d d i t i o n ,  see II. W e c h s l e r ,  A  R a t i o n a l e  of 
T h e  L a w  of H o m i c i d e  27 COLUM. L. R E 3 . 701, 736 (1937). "the
u n i v e r s a l  j u d g m e n t  t h a t  there is no s o c i a l  i n t e r e s t  in
p r e s e r v i n g  the lives of the a g g r e s s o r s  at  the co s t  o f  those 
of t h e i r  v i c t i m s . " ) ;  (b) v i o l a t e s  the f u n d a m e n t a l  c o n s t i t u t i o n a l ,  
c r i m i n a l  a n d  c i v i l  law p r i v i l e g e  of the " c a s t l e  d o c t r i n e "
(see e n c l o s e d  p o r t i o n  of my  p e t i t i o n  for r e h e a r i n g  in the 
M o r t o n  G r o v e  c a s e ) ; (c) v i o l a t e s  the p u b l i c  p o l i c y  i n h e r e n t  in 
A l a s k a ' s  c o n s t i t u t i o n a l  p r o t e c t i o n  of the r i g h t  to k e e p  in 
b a r e  arms. See W i l l i a m s  v. I n t e r n a t i o n a l  B r o t h e r h o o d ,  etc.
165 P . 2d 903, 905 (S. Ct. C a l  1946) a p p l y i n g  c o n s t i t u t i o n a l  
a n t i - d i s c r i m i n a t i o n  i m p e r a t i v e  to p r i v a t e  e m p l o y e r s :

• . . . w h e r e  p e r s o n s  are s u b j e c t e d  to c e r t a i n  " •
c o n d u c t  b y  o t h e r s  w h i c h  is d e e m e d  u n f a i r  
and c o n t r a r y  to p u b l i c  p o l icy, the c o u r t s  h a v e  
fu l l  p o w e r  to a f f o r d  the n e c e s s a r y  p r o t e c t i o n .
J a m e s  v. M a r i n s h j p  Corn, 155 P . 2d 329 (1944).

2. ' T h a t  this is a " c o n t r a c t  of a d h e s i o n "  w h i c h  f o r c e s  
t e n a n t s  into a H o p s o n ' s  C h o i c e  b e t w e e n  g i v i n g  up the o n l y  
a v a i l a b l e  p l a c e  for t h e i r  f a m i l i e s  to live a n d  g i v i n g  up 
the o n l y  v i a b l e  d e f e n s e  for t h e i r  f a m i l i e s  in a v i o l e n t  
s o c i e t y .

3. F o r  d e c l a r a t o r y  j u d g m e n t  that, b y  i n t e r f e r r i n g  
w i t h  a n d  d i m i n i s h i n g  tenants' o p p o r t u n i t y  to p r o t e c t  
t h e m s e l v e s  and t h e i r  f a m i l i e s ,  the l a n d l o r d  a s s u m e s  the

■ u yr-vVvO: .

V  . >v

■.
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s ~  MjTtt

c r
V7ayne A. R o s s’) Esq. 
J a n u a r y  19, 1983 

P a g e  Two.

r e s p o n s i b i l i t y  of a g u a r a n t o r  of t h e i r  s a f e t y  a n d  is 
a b s o l u t e l y  li a b l e  for a n y  c r i m i n a l  m i s c o n d u c t  w h i c h  they 
c o u l d  ha v e  p r e v e n t e d  if .they h a d  p o s s e s s e d  h a n d g u n s .

4. That, b y  f o r b i d d i n g  h a n d g u n s ,  the m a n a g e m e n t  
is e n c o u r a g i n g  t e n t a n t s  to p o s s e s s  l o a d e d  long g u n s  for t h e  
p r o t e c t i o n  of t h e i r  f a m i l i e s ,  t h e r e b y  g r e a t l y  i n c r e a s i n g  the 
d a n g e r  of a c c i d e n t a l  d i s c h a r g e  and or  of i n j u r y  t h r o u g h  
the use of a n d  o v e r - p e n t r a t i r j  long g u n  a g a i n s t  b u r g l a r s  or 
o t h e r  a t t a c k e r s  in the home. See d i s c u s s i o n  in f o o t n o t e  
JD to m y  p e t i t i o n  for r e h e a r i n g  in the H o r t o n  G r o v e  case, 
e n c l o s e d .

W i t h  r e f e r e n c e  to y o u r  c o n c e r n  a b o u t  p o s s i b l e  r e m o v a l  
to F e d e r a l  C o u r t  o n  diversit- f c i t i z e n s h i p  g r o u n d s ,  one 
p o s s i b i l i t y  w o u l d  be to lit _ y o u r  s u i t  to one t e n a n t  and 
to i n j u n c t  a n d  d e c l a r a t o r y  relief. y o u  m i g h t  t h e r e f o r e  be 
a b l e  to argue that the r e q u i s t e  a m o u n t  in c o n t r o v e r s y  has 
n o t  b e e n  met. B u t  this is s o m e t h i n g  y o u  s h o u l d  r e s e a r c h  
a n d  t h ink o u t  v e r y  t h o r o u g h l y  b e f o r e  trying. I am  n o t  
c e r t a i n  e i t h e r  that it w o u l d  w o r k  or that it w o u l d n ' t  i n v o l v e  
a h o s t  of s ;de e f f e c t s  m o r e  d i s a g r e e a b l e  than the p o s s i b i l i t y  
of r e m o v a b l e .

If I ■ran be of any f u r t h e r  a s s i s t a n c e ,  p l e a s e  do 
n o t  h e s i t a t e  to c o n t a c t  me.

C o r d i a l l y ,

D D K : clh .

E n c l o s u r e

cc: Mr. G r e g  M c D o n a l d
M i c h a e l  M c C a b e ,  Esq.

/
K ates, Jr.

• . 7 $

. V-vf,
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April 29, 1983

The Honorable Charlie Bussell 
Representative 
Alaska State Legislature 
Pouch V
Juneau, Alaska 99811 

Dear Representative Bussell:

I am in receipt of a copy of the Attorney General's 
opinion dated April 13, 1983 entitled "Re: Handgun Ban" addressed 
to Senator Rodey and Representative Bussell. From that Attorney 
General's opinion written by one Joseph W. Geldhof, Assistant 
Attorney General under the signature of Norman Gorsuch, Attorney 
General, it appears that the attorney general's office as pres­
ently constituted does not believe that the Second Amendment 

the Constitution of the United States and Article 1, Sectionto
19
t o

of the Alaska 
keep and bear

Constitution 
a r m s .

provides for the individual's right

Such a position is in my opinion contrary to law, con­
trary to the desites of most Alaskans, and contrary to the report 
of the Subcommittee on*the Constitution of - the Committee'of- the 
Judiciary United States Senate -97th Congress, rendered in Febru- 

V ary 1982. That subcommittee report concludes with the following:

The following represents a list of twelve scholarly 
articles which have dealt with the subject of the right 
to keep and bears arms as reflected in the Second 
Amendment to the Constitution of the United States,
The scholars who are undertaking this research range 
from professors of law, history and philosophy to a 
United States senator. All have concluded that the 
Second Amendment is an individual right-protecting 
American citizens in their peaceful use of firearms. 
{Subcommittee Report page 18). Hays, The Right to Bear 
Arms, A Study in Judicial Misinterpretation, 2 Wm.
& Mary L. R. 3B 1 (I960); Sprecher, The Lost Amendment, 
51 Am. Bar Assn. J. 554 & 664 (2 p a r t s ) (1965); ”
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Comment, The Right to Keep and Bear Arms; A Necessary 
Constitutional Guarantee or an Outmoded Provision or 
the Bill or Rights? 31 Albany L. R. 74 (1 9 b / ) ; Levine
6 Saxe, The Second Amendment: The Right to Bear A r m s ,
7 Houston L. KT 1 (1969); McClure, F irearms and Feder­
alism, 7 Idaho L. R. 197 (1970); Hardy & Stompoly,
Ol Arms and the L a w , 51 Chi.-Kent L. R. 62 (1974); 
Weiss, A Reply to Advocates of Gun Control L a w , 54 
Jour. Urban Law 577 (1974); Whisker, Historical 
Development and Subsequent Erosion of The Right to 
Keep and Bear A r m s , 78 W.Va. C7 RT 171 ( 1976 j ; C ap l a n , 
Restoring The Balance: The Second Amendment Revisited,
5 Foraham Urban L. J. 31 (1976); Caplan, Handgun Con­
trol: Constitutional or Unconstitutional?^ 10 N .C.

” Central L. XI 51 (1979); Cantrell, The Right to Bear 
A r m s , 53 Wis. Bar Bull, 21 (Oct. 1980); ana Halbrook, 
The~Jurisprudence of the Second and Fourteenth Amend­
ments , 4 G e o . Mason L. Rev. 1 (1981).

(

This attorney general's opinion, coming out as it did 
under Mr. Gorsuch's name, must be construed as coming out with 
the knowledge and consent of Mr. Gorsuch. An attorney general, 
being one of the highest law enforcemer.L officers of the state, 
is sworn to uphold the Constitution of the United States of 
America.

For Mr. Gorsuch'to come to a conclusion that "the 
modern jnriLci.nl vie-w increasingly found that th**
right to keep and bear arms is not an individually protpr.teri 
right, but— r ather a collective right which allows the_D££_pi& 
of the various states to serve in a militia" demonstrates a total 
lack of knowledge ot the history and intent of- the very-constitu­
tion which he is sworn to uphold. Such a lack of legal reasoning 
ability, which leads to a derogation of the rights of the indi­
vidual residents of this state to keep and bear arms pursuant 
to their own constitution, justifies you and other members of 
the legislature in voting not to confirm Mr. Gorsuch's appoint­
ment. You may use this letter as you see fit. I ui ge you and
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your fellow legislators to not confirm Mr. Gorsuch. I remain,

Sine eiely, ///_ /

Anthony Rc 
‘ney at. Law
President, f^iinde^ member 

>ka Gun Collector'v Ass 
D'i'rector,
National Rifle Association 
Member, Ohio Gun Collector's Asso­
ciation
Member, Smith & Wesson Gun 
Collector's Association 
Member, Colt Collector's Ass'n. 
Director, National Firearms Museum, 
I nc.
Vice Chairman, NRA Gun Collector's 
Committee
Member and Legislative Liaison 
Officer, Alaska Rifle & Pistol 
Association
Member, Alaska Pifle Association 
Member, McKinley Mountainmen 
Member, Alaska Peace Officers Asso­
ciation
Member, Alaska Professional 
Hunter's Association

WAR/jm
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BILL SHEFFIELD, GOVERNOR

REPLY TO:

DEPARTM ENT OF LAW

OFFICE OF THE ATTORNEY GENERAL

□  1031 W  4th A VENUE 
SUITE 200
ANCHORAGE. ALASKA 99501 

PHONE: (9071 276-3550

April 11, 1984

□  1st NATIONAL CENTER 
100 CUSHMAN ST.
SUITE 400
FAIRBANKS. ALASKA 99701 
PHONC: (9071 452-1568

□  POUCH K  - STATE CAPITOL 
JUNEAU. ALASKA 99811 
PHONE: (9071 465-3600

The Honorable John J. Liska
Alaska State House of Representatives
Pouch V
Juneau, AK 99811

Re: Opinion on Article I, Section
19, Alaska Constitution

Dear Representative Liska:

The Attorney General has requested that I respond to
your March 23, 1984, letter making inquiry about constitutional 
provisions addressing the right to bear arms. Specifically, you 
requested our opinion comparing the Alaska language pertaining to 
the right to bear arms with constitutional language found in the 
Washington State Constitution. Additionally, you wondered 
whether the provision in the United States Constitution 
protecting the right to bear arms conveys identical rights to the 
people as the provision in the Alaska Constitution.

T.ie relevant provisions found in each constitution are 
as follows:

The right of the individual citizen to bear arms 
in defense of himself, or the state, shall not be 
impaired, but nothing in this section shall be 
construed as authorizing individuals or corpo­
rations to organize, maintain or employ an armed 
body of men.

A well-regulated militia being necessary to the 
security of a free state, the right of the people 
to keep and bear arms shall not be infringed.

Alaska Const, art. I, § 19.

Wash. Const. Art. I, § 24.
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A well-regulated militia,, being necessary to the 
security of a free state, the right of the people 
to keep and bear arms, shall not be infringed.

U.S. Const, amend. II.

The language embodied in Alaska's constitution pertain­
ing to arms is virtually identical, save for two changes in 
punctuation, to language found in amendment II to the U.S. 
Constitution. Amendment II to the U.S. Constitution was proposed 
by the congress on September 25, 1789, and became the law of the 
United States on December 15, 1791. The Washington
constitutional provision was adopted in 1889 and the Alaska 
provision became operative with the formal proclamation of 
statehood on January 3, 1959.

During the intervening years since adoption of the 
United States, Washington, and Alaska constitutional arms pro­
visions, numerous court cases have interpreted the constitutional 
language which establishes the right to bear arms. The Alaska 
Supreme Court has not had occasion to pass judgment on the exact 
nature of the rights contained in the Alaska Constitution, 
however the Washington Supreme Court has opined that the 
"constitutional guarantee of certain rights to certain individual 
citizens does not place such rights entirely beyond the police 
power of the state." State v. G o hl , 90 P. 259 (Wash. 1907). 
More specifically, the Washington Supreme Court found that the 
provision pertaining to the right to bear arms was "subject to 
reasonable regulation by the state under its police power." 
State v. Kr antz, 164 P.2d 453 (Wash. 1945).

The contemporary judicial view in many jurisdictions 
does not regard amendment II to the United States Constitution as 
prohibiting or limiting the legislature's power to regulate the 
ownership or control of firearms. Whatever the scope of any 
common law or constitutional right to bear arms, it is not 
absolute and does not guarantee to individuals the right to carry 
weapons abroad at all times and in all circumstances. 
Application of Atkinson, 291 N.W. 2d 396 (Minn. 1980).

Because of the lack of case law in Alaska, we are 
unable to ascertain with any great certainty how th- Alaska 
Supreme Court would construe article I, section 19, of the Alaska 
Constitution. It is possible that the Alaska courts would follow 
case law from other jurisdictions, which has held that the light 
to bear arms is subject to reasonable regulation under the 
state's police power.
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Alaska State House of Representative

April 11, 1984
Page #3

Please contact us at your earliest convenience if 
can answer additional questions.

Sincerely,

NORMAN C. GORSUCH 
ATTORNEY GENERAL

By:
Joseph W. Geldhof 

Assistant Attorney General

we



October 19, 1983

The Honorable Mike Szynanski 
Representative 
Alaska State Legislature 
SR-A 1304B
Anchorage, Alaska 99502 

Dear Mike:

Thank you very much for the kind words in your recent 
letter. I certainly appreciate the discussion you had with Mr. 
Brune.

I am gratified to know that the NRA has decided that 
it made a mistake.

I think I will keep a copy of his letter in my file. I 
never know when I might need to pull it out.

Thanks again for your support during the past 
Legislative session.

I hope that we can continue to work together in the 
coming years.

Sincerely,

Norman C. Gorsuch 
Attorney General

NCGjvrb



N a t i o n a l  R i f l e  A s s o c i a t i o n  o f  A m e r i c a  
I n s t i t u t e  f o r  L e g i s l a t i v e  a c t i o n  

1600 R h o d e  I s l a n d  A v e n u e ,  N.W. 
W a s h i n g t o n ,  D.C. 20036

September 20, 1983

The Honorable Mike Szymanski 
Alaska State Legislature 
SR-A-Box 1304B 
Anchorage, AK 99502

Dear Mike:

I enjoyed meeting you a t the recent National Conference of State Legislatures in 
San Antonio. I appreciate your candor in conveying your comments concerning our 
opposition to Norman Gorsuch as Attorney General. All of us are human and at some 
time subject to mistakes. Gorsuch has proved to be a friend of the sportsman and law 
abiding gun owners of Alaska. The Attorney General recently signed a brief to the 
Supreme Court to hear the Morton Grove handgun ban.

I wanted to thank you for you" invitation to attend the Western Conference of 
Legislators in Fairbanks in September, but due to budget constraints I will not be able to 
make that trip.

I was sorry to hear that the Governor vetoed money for the Range Development 
Program in Alaska. Although there are greater priorities in terms of funding monies for 
the development of sewerages in some of the outlying bush areas of Alaska and to 
maintain wildlife habitat, at the same time a range development program, such as the 
one in Alaska, is a pioneer effort and has been the model for similar programs throughout 
the United States. I appreciate the strong support that both you and Pat Rodey have 
given on these issues.

Please give my best to Pat, and if I can be of any further assistance, please do not 
hesitate to call upon me.

Sincerely,

State Liaison

sms



Mr. Norman Gorsuch 
Attorney General 
State of Alaska 
Pouch "K"
Juneau, Alaska 99811

Dear Norm:

F iP iQ .P .I l  i  r- -> .  Pf.v

October 3, 1983

SR-A-Box I304B 
AnchoraRe, Alaska 99502 

Phone (907) 349-3373

While in Session: 
Pouch V 

State Capitol 

Juneau, Alaska 99811

House of Representatives 
Representative Mike Szymanski

Official Business

Just a short note to say "hi" and pass cn a letter I received from the 
National Rifle Association of America concerning their position on 
your confirmation.

During the recent national conference, I basically indicated to the 
NRA that they were way off base in attacking you and, at least from my 
perspective, they lost a lot of credibility in uoing so.

Keep up the good work and if there is anything I can do for you, just 
give me a holler.

Best regards,

Mike Szymanski 
Representative



T he H o n o r a b l e  V i c  F i s c h e r ,  C h a i r m a n  
S e n a t e  S t a t e  A f f a i r s  C o m m i t t e e  
A l a s k a  S t a t e  S e n a t e  
P o u c h  "V"
J u n e a u ,  A l a s k a  9 9 8 1 1

D e a r  S e n a t o r  F i s c h e r :

It is m y  u n d e r s t a n d i n g  t h a t  SJR-28, w h i c h  p e r t a i n s  to a 
c o n s t i t u t i o n a l  a m e n d m e n t  w h i c h  will g u a r a n t e e  the r i g h t  
of A l a s k a n s  to k e e p  and b e a r  arms for l e g i t i m a t e  
p u r p o s e s ,  is b e f o r e  the S t a t e  A f f a i r s  Commitv.ee, and 
w i l l  be a c t e d  u p o n  shortly.

D u r i n g  t h e i r  m o n t h l y  m e e t i n g s ,  the M a t a n u s k a  V a l l e y  
S p o r t s m e n  h a v e  d i s c u s s e d  S J R - 2 8  on s e v e r a l  o c c a s i o n s ,  
and h a v e  u n a n a m o u s l y  s u p p o r t e d  it.

An i m p o r t a n t  a s p e c t s  of this r e s o l u t i o n  is that it w i l l  
a l l o w  the e l e c t o r a t e  of the S t a t e  of A l a s k a  to v o i c e  an 
o p i n i o n  o n  this issue w h i c h  is so h o t l y  d e b a t e d  
e l s e w h e r e  i». o u r  c o untry. F u r t h e r m o r e ,  the r i g h t  to 
k e e p  and b e a r  a r m s  is e x t r e m e l y  i m p o r t a n t  to the 
m a i n t e n a n c e  of the A l a s k a n s  l i f e s t y l e ,  e s p e c i a l l y  w h e n  
that l i f e s t y l e  is b a s e d  u p o n  the use of a r m s  for 
s u b s i s t a n c e .  It is, t h e r e f o r e ,  one i s s u e  w h i c h  is 
i m p o r t a n t  to b o t h  r e s i d e n t s  of bush a r e a s  and u r b a n i t e s .

I, p e r s o n a l l y  and as a r e p r e s e n t a t i v e  of the M a t a n u s k a  
V a l l e y  S p o r t s m e n ,  u r g e  y o u  and y o u r  c o m m i t t e e  to vo t e  in 
f a v o r  of SJR-28.

S i n c e r e l y ,

W *

R o b e r t  H. P a r k e r s o n
V i c e  P r e s i d e n t
M a t a n u s k a  V a l l e y  S p o r t s m e n
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lumber Co., Inc.

WHOLESALE 
P.O. BOX 131ft 
KENT, WA 98301 
(20ft) 872*7768

ANCHORAQE 
SOU JEWEL LAKE RD. 
ANCHORAQE. AK 99502 
243*4545

EAQLE RIVER 
P.O. BOX 458 
EAQLE RIVER, AK 99545 
894*2784
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Building /upply &  Home Center
CORPORATE HEADQUARTERS
P.O. BOX 8809 • ANCHORAQE, AK 99502 
TELEPHONE (907) 243*4545

PALMER 
P.O. BOX 1270 
PALMER, AK 99845 
745*2410

SOLOOTNA 
P.O.BOX 09 
SOLOOTNA, AK 99889 
262*9091

BETHEL 
P.O. BOX 1888 
BETHEL. AK 99559 
543*2034

HOME CENTER 
501 W. RASPBERRY RD. 
ANCHORAOE, AK 99502 
349*7518

April 27,1984

The Honorable Patrick Rodey 
Alaska State Legislature 
Pouch V
Juneau, AK 99811 

Dear Senator Rodey,

The attached list of signatures is a result of our company employees 
becoming aware of Joint Resolution No.28. We believe this list represents 
a good cross section of voters and it indicates that if this ammendment 
is placed on the ballot it is very likiy to be passed.

Please feel free to use this list as necessary to get this amendment on 
the ballot.

We would be pleased to hear from you if we can be of assistance.

0. Holmstrom 
Secretary / Treasurer

ff

MILLWORK & TRUSS MANUFACTURING PLANT UNITED COMPONENT A BUILDINQ SYSTEMS PLANT SAWMILL
180 W. 68TH MILE 7'A OLD SEWARD HWY. PALMER INDUSTRIAL PARK 147W STERUNO HWY.
ANCHORAQE, AK 99502 ANCHORAQE, AK 99502 PALMER, AK 99645 STARISKY, AK 99639
243*4545 344*7812 . 745*3052
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ANCHORAQE 
SOU JEWEL LAKE RD. 
ANCHORAQE, AK 90502 
H i - H A S

W I S M  IMH' iH VITlVh il 1 ; Nl W IT lT  rtJIl I ,  i n ^ «

Building /upply & Home Center
WHOLESALE 
P.O. BOX 1.118 
KENT. WA 96301 
(208) 872-7788

EAQLE RIVER 
P.O. BOX 458 
EAQLE RIVER, A'< 99845 
894-2784

W W :

CORPORATE HEADQUARTERS
P.O. BOX 8809 • ANCHORAQE, AK 99502 
TELEPHONE (907) 243-4545

PALMER 
P.O. BOX 1270 
PALMER, AK 99845 
745-2410

80LD0TNA 
P.O.BOX 2109 
SOLDOTNA, AK 92889 
282-9091

7 ETHEL 
P.O. BOX 18ea 
BETHEL. AK 99559 
543-2034

HOME CENTER 
501 W. RASPBERRY RD. 
ANCHORAQE, AK 99502 
349-7518

April 23, 1984

The Honorable Patrick Rodey 
Alaska State Legislature 
Pouch V (MS3100)
Juneau, AK 99811

Re: Joint Resolution No. 28

Dear Senator Rodey,

We, the undersigned are in complete accord with Joint Resolution No. 28. 
Wf> firmly believe the United States Constitution and the state of Alaska 
Constitution clearly gives the individual citizen ..he right to k',or' and 
bear arms, however Joint Resolution No.28 more specifically defines this 
r i g h t .

.v

We request that all possible legislative action be taken to place this 
amendment before the voters at the next general election.

< 7 s r ttO ± t? ‘

L M m  V  JzJ l o il  i

MILLWORK 8 TRUSS 
160 W. 6ST’1 
ANCHORAQE. AK 99502 
243-4546

MANUFACTURINQ PLANT 
MILE7W OLD SEWARD HWY. 
ANCHORAQE. AK 99502 
344-7812
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UNITED COMPONENT 5 BUILOINQ SYSTEMS PLANT 
FALMER INDUSTRIAL PARK 
PALMER, AK 99845 
746-3052
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SAWMILL
147W STERLINQ HWY. 
STARISKY, AK 99839

-I.! '•*



. „•
*> 

i i ,
v. Re: Joint Resolution No. 28

: ' v  A' ' ■
.

. •

Page 2

1.. ' . * * V *

r . .  . , yfc.



Re: Joint Resolution No.28
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IN THE SENATE BY THE STATE AFFAIRS COMMITTEE

.3 FOR SENATE JOINT RESOLUTION No. 31 (State Affairs)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

THIRTEENTH LEGISLATURE - SECOND SESSION

Relating to the capture of orcas in

Alaska waters.

BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

WHEREAS the State of Alaska and its people have an abiding interest in 

the wildlife of the state; and

WHEREAS the National Marine Fisheries Service has issued to Sea World, 

Inc., a permit to capture 100 orcas (killer whales) in Alaska waters and to 

retain 10 of the orcas for breeding and public display; and I

WHEREAS the granting of a permit for the capture of orcas in Alaska is

a major federal action resulting in a significant environmental impact on

the State of Alaska; and

WHEREAS the State of Alaska has been engaged in discussions with Sea 

World, Inc., concerning the issuance of a state permit that would condition 

the capture of orcas on (1) performance of certain investigations prior to 

capture, (2) compliance with conditions regulating the locations, methods, 

times and other aspects of capture, (3) providing for observers to be

stationed aboard vessels used for captures, and (4) providing for the 

reimbursement of certain costs that may be incurred by the state as a 

result of capture activities; and

WHEREAS, during testimony given before the Alaska Legislature and in 

negotiations with the Alaska Department of Fish and Game, Sea World, Inc., 

agreed to abide by state uecisions with respect to the taking of orcas, but 

subsequently has denied making such commitments and has stated its inten­

tion to ignore the wishes of the State of Alaska and its people; and

WHEREAS Alaskans have testified overwhelmingly against the capture and

-1- CSSJR 31(SA)
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removal cf orcas from Alaska waters;

BE IT RESOLVED by the Alaska State legislature that the Congress of 

the United States is requested to (1) prohibit the taking of orcas in 

Alaska waters; or (2) require that the capture of orcas in Alaska waters be 

carried out only after public hearings and an environmental impact state­

ment are conducted in Alaska by the National Marine Fisheries Service and 

only in accordance with conditions of capture established by the State of 

A ’aska; and be it

FURTHER RESOLVED that the National Marine Fisheries Service is re­

quested to (1) suspend the permit issued to Sea World, Inc., for the cap­

ture of orcas in Alaska waters until an environmental impact statement is 

completed; or (2) require that Sea World, Inc., abide by conditions of 

capture to be established by the Alaska Department of Fish and Game; and be

vigorously pursue implementation of this resolution; and (2) act firmly to 

prevent illegal or unauthorized interference with or harassment of orcas in 

Alaska waters.

COPIES of this resolution shall be sent to the Honorable George Bush, 

Vice-President of the United States and Presit of the U.S. Senate; the 

Honorable Thomas P. O'Neill, Jr., Speaker of the House of Representatives; 

and to the Honorable Ted Stevens and the Honorable Frank Murkowski, U.S. 

Senators, and the Honorable Don Yeung, U.S Representative, members of the 

Alaska delegation in Congress; William G. Gordon, assistant administrator 

for fisheries, National Marine Fisheries Service; and the Honorable Bill 

Sheffield, Governor of Alaska.

it

FURTHER RESOLVED that the governor of Alaska to (1)

CSSJR 3 1 (SA) - 2 -



Official Business (907) 465-4954

M E M O R A N D U M

Date: March 20, 1984

To: Senate State Affairs Committee

From: Senator Vic Fischer

Re: Brief history of SJR3.L

In November 1983, the National Marine Fisheries Service issued a permit 
to Sea World, Inc. to capture up to 100 kiler whales in Alaska waters 
for public display and research purposes. Subsequently, major concerns 
have been raised by Alaskans. Among them are:

i
Issuing the permit presented a federal action that could 
result in a significant environmental impact on Alaska and 
its people.

There had been no public hearings held in Alaska. The single 
hearing on the federal permit was held in Seattle, Washington.

No one representing the state of Alaska was present during the 
Seattle hearing and since our citizens are, by and large, 
ignorant of the federal permitting process, they were unable 
to respond within the public comment period.

The Alaska Department of Fish and Game had supported the 
permit under the condition that they be granted authority to 
monitor compliance with the per,nit and establish times and 
places for th<> captures, That request was ignored and 
by NMFS.

The Alaska Native Brotherhood passed t. resolution asking for a 
ban on the capture of killer whales for any purpose. The 
cultural and religious significance of killer whales to some 
Southeast Alaskan natives was not considered during the 
federal permitting process.

i )

The opportunity to view killer whales in the wild is a major 
tourist attraction in Alaska and tour boat operators, 
primarily in Prince William Sound, have testified that they 
fear the captures will reduce the overall population and drive 
the orcas away from areas where they have been viewed in the 
past.



SJR 31 was introduced by Senator Vic Fischer, along with eight 
co-sponsors, in order to address Alaska's interest in killer whales 
within state waters, the effects of the proposed captures on that 
population, and Alaska's marine ecology as a whole.

The proposed State Affairs Committee substitute before you asks that the 
state's request to monitor the captures be granted or, failing that, 
that NMFS withdraw the permit until public hearings are hold in Alaska 
and an environmental impact statement is completed.

While Alaska's role in the permitted capture of marine mammals under 
federal control may be extremely limited, other states faced with a 
similar situation have been successful in banning captures within their 
three mile limit. Further, federal legislation is currently pending 
that would amend the marine mammal act to prohibit capturing for public 
display purposes in the future.

The wishes of the Alaska legislature as presented through this resolu­
tion, therefore, has significance on both p . state and national level. 
Testimony received during two teleconferences on the House resolution 
(HJR58) and two hearings on SJR 31 -is near unnanimous in its opposition 
to any captures for any purpose. E jry person or agency who offeredi 
testimony agreed that the state should have a lead role in monitoring 
compliance with the permit conditions, should the captures actually take 
place.

BACK-UP INFORMATION:

* 1/18/84 letter from Ralph Monro, Serretary of the state of 
Washington, and a copy of Washington orate resolution banning 
captures.

* ANB resolution

* HR4457 (federal legislation banning future captures)

* Testimony from Greenpeace International

* 1/9/84 letter from Sea World, Inc. to ADF&G outlining scope of 
proposed captures and research project.

* NMFS permit authorizing captures in Alaska
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71ST, ANNUAL ANB-AK3 GRAND CAMP CONVENTION 
JUN E AU ,  ALASKA 

NOVEMBER 14-19, 1933

W H E R E A S , Sea World of San Diego, California has been issued a permit 
by the Federal government to capture 100 killer whales in a 
period of five years, and

W H E R E A S , The state of Washington and the government of Canada have
both opposed and stopped the capture of killer v/hales_ v/ithir. 
their water boundaries in the past, and i

WHEREAS, Sea World has promised safe capture of these mammals, but has 
caused many deaths in past captures because of their use of
seal bombs, high speed boats, sea planes, and methods of
captu r e, and

WHEREAS, These offenses during the capture of killer v;h..les influenced 
the state of Washington to file r law suit against Sea World 
in 1976, putting an end to their operations and cancelling 
their permit, and

V/HEIEAS, The state of Alaska has no mammal protection lav/s to protect 
killer whales, or to prevent this type of operation within 
the water boundaries of Alaska, NOW

THEREFORE BE IT RESOLVED that the 71st Annual Grand Camp Convention of 
the Alaska Native Brotherhood and Sisterhood assembled in 
Juneau, Alaska strongly urge the State of Alaska to enact 
legislation banning the capture of killer whales within the 
boundaries of Alaska waters, and

BE IT FURTHER RESOLVED that an intense investigation be conducted by
the Dept, of Fish and Game on the methods used by Sea World
in their capturing methods in Puget Sound. Copies of this 
rosolut:.on to be sent to the Assistant Administrator for 
Fisheries, Washington, P.C., to Alaska Legislature, and the 
U. S. Delegation from Alaska.

A T T E S T :
I certify that this resolution 
was adopted by the A rTB AN3 Grand 
Camp in Convention at Tunonu 
during the- week of Nov. 14-19, 1939.

* .. ,v-.<

Ronald Williams, Grand Presidenr

( l U .L j r r  "  f.v _____________________

A inert Kookesii, Grand doc rotary
f'it! AND f.r.r.d F* ,jtnU
f*f., IVI.VV ,.-*1

F tanK
PjlUCk j  fh.ui

A w  f t  m S D / n o M

Fonk
W.iil*■* 
R .C h.vfl S!:t«

Nelson D rMnfc 
FrjftV O ’/.dli.VM
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January 17, 1984
Olympia. Washington 98S04 

(206) 753-7121

Representative Mike Szymanski 
Pouch V 
State Capitol 
Juneau, AK 99811

Dear Representative Szmanski:

I write to commend you for your intention to sponsor legislation to 
ban the capture of Orcas in Alaskan waters.

In 1976, my wife and I had the unfortunate experience of watching a 
whale capture here in Southern Puget Sound. It was both cruel and inhumane, 
as well as in violation cf the federal permits issued for that incident.

Just a short time after  we witnessed the capture attempt, the Washington 
State  Senate passed Senate Resolution 222, which stated Washington's 
policy of prohibition of further captures in our waters. Senate Resolution 
222, which I have enclosed for your reference, calls for a "moratorium on 
the intimidation, harrassment, hunting and capturing of killer whales in 
Puget Sound and adjacent salt waters." The resolution still stands as a 
sta tem ent of legislative policy. In addition, the Washington Game Commission 
adopted a set of policies to guide the Department of Game in the manage­
ment of the s ta te 's  wildlife resources, This policy sta tes  that "commercial 
exploitation of wildlife . . . will be opposed unless specifically authorized 
by the Commission as not being harmful to the resource." We feel that 
this policy is particularily relevant when applied to a situation where orcas 
would be captured in Washington, then transported out-of-state for commerical 
purposes, such as amusement parks in Southern California.

Should you or your s taff need any materials, please call on me directly.
I should note that Governor Spellman, the Washington State Game Department, 
our Lands Commissioner, and many other elected officials from both sides 
of the political aisle have been strongly opposed to these catures and will 
continue to fight for stronger national legislation to ban the capture of 
orcas.

Again, I commend you for sponsoring this important legislation.

Sincerely,

RAUPH MUNRO 
Secretary of State

RM:tu

Enclosure

// i 1/14lefar fyfovv S k A  cty



SENATE RESOLUTION 1970-222

; By S e n a t o r s ,  C u n n i n g h a m ,  B a i l e y ,  L e w i s  (Harry ),  M c D e r m o t t ,  W i l s o n  and 

• v o n R e i c h f c a u e r : • ■ • •

j W H E R E A S ,  C e r t a i n  s p e c i e s  o f  m a r i n e  m a m m a l s  are, or m a y  be, in

I da nger o f  e x t i n c t i o n  or d e p l e t i o n  a s  a r e s u l t  of  m a n ’s a c t i v i t i e s  a n d  

such s p e c i e s  s h o u l d  no t  be  p e r m i t t e d  t o  d i m i n i s h  b e y o n d  t h e  p o i n t  at

■ w h i c h  t h e y  c e a s e  t o  b e  a s i g n i f i c a n t  f u n c t i o n i n g  e l e m e n t  i n  th e eco-

' s y s t e m  o f  w h i c h  t h e y  a r e  a p e r t ;  an d

. W H E R E A S ,  T h e r e  p r e s e n t l y  e x i s t s  w i t h i n  P u g e t  S o u n d  a n d  the s alt

w a t e r s  c o n t i g u o u s  t h e r e t o  a s p e c i e s  of  rr.amm.al c o m m o n l y  k n o w n  a s  the 

"kille r w h a l e ; "  a n d

W H E R E A S ,  T h e r e  is i n a d e q u a t e  k n o w l e d g e  of  the e c o l o g i c a l  a n d  

popul at i o n  dyr.ami c s  o f  s u c h  m a m m a l s  a n d ' o f  the fa ct o rs  w h i c h  b e a r - u p o n  

their a b i l i t y  t o  r e p r o d u c e  a n d  s u r v i v e  i n  an  a t m o s p h e r e  o f  c o n t i n u i n g  

e n c r o a c h m e n t  b y  ma n; and-

W H E R E A S ,  It is th e  s e n s e  of  thr? W a s h i n g t o n  L e g i s l a t u r e  th at  the

kille r w h a l e s  s h o u l d  b e  p r o t e c t e d  a n d  e n c o u r a g p d  to d e v e l o p  in a n a t u r a l

st at e a nd  t h a t  t h e  p r i m a r y  o b j e c t i v e  o f  t h e i r  m a n a g e m e n t  s h o u l d  be  t o  

m a i n t a i n  t h e  h e a l t h  a n d  s t a b i l i t y  o f  th e m a r i n e  e c o s y s t e m ;  and

W H E R E A S ,  P r e s e n t  m e t h o d s  a n d  t e c h n i q u e s  of  p u r s u i n g  a n d  c a p t u r i n g  

the k ill er  w h a l e s  p r e s e n t  s u b s t a n t i a l  a n d  s e r i o u s  q u e s t i o n s  as to 

their e f f i c i e n c y ,  h u m a n e n e s s  a n d  e f f e c t  o n  m a r i n e  life i n  t h i s  d e l i c a t e  

e co s y st e m;

NO W,  T H E R E F O R E ,  B E  IT R E S O L V E D ,  B y  t h e  S e n a t e  of t h e  S t a t e  of 

, W a s h i n g t o n ,  t h a t  t h e  U n i t e d  " S t a t e  C o n g r e s s  be  requo&Led".LQ_rleclaxc. aLn.

3  i mm e d i a t e  m o r a t o r i u m  o n  the i n t i m i d a t i o n ,  h a r a s s m e n t ,  h u n t i n g  a n d  

(\ c a p t u r i n g  o f  k i l l e r  y h a l e s  in P u g e t  S o u n d  an d ad ja ce nt s a l t  w at e r s ;

BE  IT F U R T H E R  R E S O L V E D ,  T h a t  t h e  U n i t e d  S t a t e s  C o n g r e s s  b e  r e q u e s t e d  

' to d i r e c t  t h e  a p p r o p r i a t e  f e d e r a l  a g e n c i e s  t o  c e a s e  i s s u i n g  p e r m i t s  to  

hun t a n d / o r  c a p t u r e  t h i s  m a m m a l  a n d  r e v o k e  all such e x i s t e n t  p e r m i t s ;

A N D  B E  I T  F U R T H E R  R E S O L V E D ,  T h a t  c o p i e s  o f  this r e s o l u t i o n  be 

sent to t h e  U n i t e d  S t a t e s  D e p a r t m e n t  of  C o m m e r c e ,  the N a t i o n a l  K a r i n e  

F i s h e r i e s  S e r v i c e ,  m e m b e r s  of th e C o n g r e s s i o n a l  d e l e g a t i o n  f r o m  t hi s 

state, Lire K a r i n e  M a m m a l  C o m m i s s i o n ,  a n d  the S c i e n t i f i c  A d v i s o r s  o n  

h K a r i n e  M a m m al s .*  j ( / j >



T o  prohibit  the taking and  im porta t ion  of killer w hales  for public display purposes.

Mr. C h a n d l e r  (for himself, Mr. F o l e y , Mr. D i c k s , Mr. Mo im u s o n  of W ash jne -  
ton, Mr. Lo w r y  of W ash in g to n ,  and  Mr. S w i k t ) introduced the following

2 lives of the United S ta les of Am erica hi Congress assembled,

3 T h a t section 101(a)(1) of the M arine Mammal Protection Act

4  of 1972 (16 U .S .C . 1371(a)(1)) is amended by adding a t the 
*

5 end thereof the following new sentence: “ A fter the effective

6 date of this sentence, no perm it may be issued for the taking

10 A ct shall take effect on the date of the enactm ent of this Act

display purposes.

1 Be it enacted by the Senate and House o f Reprcscnla-

7 and importation of killer whales (Ornicus orea) for public dis-

8 play purposes.” .

9 S e c . 2. The amendment made bv the first section of this

c «
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SUEMISSICN TO 

THE U.S. NATION MARINE FISHERIES SERVICE

COMMENTS CONCERNING SEA WCRLD, INC’S 

QFCA CAPTURE PERMIT APPLICATION UNDER 

THE GUIDELINES OF THE U.S. MARINE 

MAM-1AL PROTECTION ACT

Greenpeace Northwest

Alan Reichman, Wildlife 
Campaign Coordinator

June 6, 1983
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SUBMISSION TO THE U.S. NATIONAL MARINE FISHERIES SERVIC

O M E N T S  CONCERNIIG SEA WORLD, INC.'S ORCA CAPTURE PERMIT

APPLICATION UNDER THE GUIDELINES OF THE U.S. MARINE MAMMAL

The Pacific Northwest regional office of Greenpeace— with ap­
proximately 20,000 members— is opposed to granting Sea World, Inc. a 
permit to capture killer whales (orcinus orca) from Alaska and Cal­
ifornia coastal waters under the guiaelines of the U.S. Marine Marmal 
Protection Act.
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Greenpeace Northwest has experienced Sea World orca capture op­
erations firsthand in the past as a result of our location. Therefore, 
we are submitting ccmrents in addition to those submitted by Greenpeace 
U.S.A., emphasizing our experience with Sea World as well as other con­
cerns.

There are four facets of our position opposing a potential Sea
WorLd orca capture permit:

1. The biological and ethical implications of capturing crcinus orca 
and holding them in captivity.

2. The clear lack of scientific justirication for Sea World's proposed 
exploitation of Alaska and California orcinus orca populations; as 
well as an equally clear lack of scientific justification for the 
scientific research they propose to conduct.

3. Sea Wbrld's interest in procuring a.source of display animals for 
its lughly profitable marine circus operations— as well as potential 
sale to other aquaria worldwide. Sea World's proposed research appea 
to possibly represent an attempt to justify its desire to provide its 
facilities with a resource.

Sea World's pitiful capture operations in the State of Washington. 
As citizens of Washington State, we have experienced the negligence 
of Sea World firsthand. In 1976, the State of Washington success­
fully sued Sea World and their capture operation was subsequently 
shut down.

A NON PR O FIT  
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I. BIOLOGICAL AND ETHICAL IMPLICATIONS
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The risks of mortality to orcas during capture operations, trans­
port, and captivity are manyfold. Tnere is a bonafide risk of death for 
non-target as well as target animals during capture, and an exceptionally 
high risk of mortality to captive animals during transport as well as the 
first few months of captivity. Furthermore, the longevity of captive orcas 
is far below that of orcas in the wild (please see the attached table 
provided by Washington Secretary of State Ralph ttunro concerning orcas 
captured in Vfeshington State and British Columbia waters from 1961-1976). 
Also, no orcas have ever successfully bred in aquaria facilities anywners 
in the world. Thus, captive orcas are denied an opportunity to contribute 
to the survival of their particular pcd or the peculation as a whole.

Ethical considerations must also be scrutinized. For instar.ee, we 
must consider the importance of the pod as the intricate social unit 
which orcas live within. Curing capure operations, entire pods are har­
assed: often by "California seal devices" (which are better known as seal 
berths), high speed boats, and sea planes. As a result, non-target animals 
are adversely affected by such operations. All orcas within an affected 
pod are disrupted and disturbed by the removal of individual members.
A trauma factor for all the whales must be considered. Furthermore, the 
conditions of confinement in aquaria enclosures are not acceptable by mod­
e m  zoo-keeping standards Orcas can range up to one hundred miles per day 
in the wild. Enclosures which are not realistically much larger than 
backyard swimming pools simply are not adequate. Orcas have sodrLsti- 
cated sonar systems for communication, hunting and navigation and live 
in perpetual distress in a captive environment wherein their caanunica- 
tions reverberate off concrete walls.

II. LACK OF SCIENTIFIC JUSTIFICATION FOR PERMIT

A NON P R O FIT  
TA a  f c x E . V H T  

C riG A N i£ A I iON

Sea World does not provide ample evidence supporting their estimate 
of a world orca population of 200,000 animals. Furthermore, Sea World 
does not provide sufficient information concerning the stocks in Alaska 
and California they wish to exploit. Greenpeace Northwest supports the 
reasons given by the Itoclips Cetalogical Society of Friday Harbor, WA. 
in its opposition of a potential Sea World permit for these reasons as well 
as the others they cite.

We agree with Moclips' critique of Sea World's plan to develop a 
"sustained captive breeding population." Orcas have never successfully 
bred in captivity. Greenpeace Northwest reccnmends that Sea World demon­
strate that it can provide a captive environment wherein areas that 
are currently in captivity can successfully breed before they are per­
mitted to capture more orcas for the explicit purpose of breeding orcas. 
Until Sea Wbrld can successfully demonstrate that captive orca breeding 
is possible , a permit should not be grantedv i

J
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Also, Sea World does not provide sufficient justification for 
the research that it wishes to conduct. They do not establish that 
such research oould not be successfully conducted frcra orcas that are 
currently in captivity. There, especially is no justification for 
Sea World to transport orcas away from the capture site if they are 
going to be released. Sea World needs to clarify its intentions con­
cerning the duration of time they intend to exparmiment on whales.
They are requesting up to three weeks to oonduct experimentation 
yet Lanny Cornell claims the whales will be held only twenty minutes 
to two hours in a Seattle Post-Intellicencer article of June 2, 1932 
(which is enclosedTT Sea World only concedes that it will "atterr.pt" 
to release orcas near other orcas. Furthermore, they could never insure 
that orcas would be released at locations where •'•hey could reintegrate 
themselves into their pods. Given the intricacy and dynamacy of the 
relationship between an individual orca and its pod this oould cause 
an inhumane level of pain and suffering.

In summation, Greenpeace Northwest is in agreement with the Mo- 
clips Cetalogical Society's ccnments concerning Sea World's lack of ev­
idence regarding orca population sizes; the lack of credibility for Thai: 
proposed "sustained breeding population"; and the lack of -justification 
for the validity as well as methodology of the research they propose to 
conduct.

III. SEA WORLD'S OVERRIDING INTEREST IN PROCURING DISPLAY ANIMALS

When one traces the history of the orca capture industry, one realizes 
that Sea World may be more interested in procuring a source of display 
animals for its highly profitable marine circuses than it hopes to in­
crease scientific knowledge of orcinus orca.

As I will further explain in section IV of these ccnments, Sea 
World conducted its capture operations in Washington State waters until 
it was successfully sued by the State of Washington ui 1976.
As a result, Sea World's "orca capture expert" Donald Goldsberry 
travelled to Iceland where he helped start a similar capture operation 
based at the Saedryasafned Zoo (see accomoonying portion of Erich IJoyt's 
The Whale Called Killer, New York, E.P. Dutton, 1981). Iceland has been 
Sea World's source of crcas since 1977.

Since the National Marine Fisheries Service has temporarily stopped 
issuing permits allowing the importation of orcas frcrn Iceland, .c'2a 
World is wondering where its display animals will be obtained frcrn.
The National Marine Fisheries Service should consider the possibility 
that Sea World is submitting this application because its Icelandic 
source has dried up.

A N O N -PR O FIT  
Ta x  f-xF.MPT 
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While it has never been proven that Sea World's orca capture o p­
eration under the direction of Donald Goldsberry killed the orcas, it 
has never been proven otherwise.

In early March of 1976, Sea World attempted its last ever cap­
ture attempt in Puget Sound waters. Sea World utilized seal bcmbs, 
high speed boats, and sea planes to herd whales from north of the 
Tacoma-Narrows Bridge to Budd Inlet, just outside of Olympia. A 
heated public outcry ensued. On Wednesday, March 10, Governor Dan 
Evans asked Attorney General Slade Gorton to file suit in District Court 
at Seattle to hlock the removal of orcas that were trapped at Rndd in­
let.

The lav&uit questioned whether Sea World was authorized to use the 
seal bcmbs, etc. within the terms of the permit that had been issued by 
the U.S. National Marine Fisheries Service. I have enclosed seme of 
the transcripts of Sea World's appeal that was dismissed by the U.S. 
District Court. Many of the transcripts frcm the successful suit are not 
included in the file that is held in archives in Seattle,-WA.

Judge Morel1 Sharpe's verdict ruled that the defendents illegally 
pursued orcas in a prohibited zone north of the Tacama-Narrcws Bridge. 
Moreover, Sea World's permit stipulated that the allowed method of capture 
would be as follows:

IV. SEA WORLD'S RECORD IN WASHINGTON STATE

Until March of 1976, Sea World regularly attempted— many times 
successfully— to capture orcas in Washington State coastal waters. 
Their capture operations raised considerable public concern. One 
such occasion is described by Sheldon Campbell in his Lifeboats to 
Ararat (New York: Times Books, 1978):

"A year before this time (Campbell has described a confrontation 
between Goldsberry and Don McGaffin, a. columnist with Seattle's KltC-IV 
which is an NBC affiliate, in the preceding paragraph) a tragedy had 
occurred which stirred many of the residents around Penn Cove to anger, 
for by 1970 killer whales were a welcome addition to the local scenery, 
caning as they did around the same time every year, generally in 
August, remaining awhile, and then deporting on what happened to be 
an annual migration. In 1970 seme of the visiting whales had keen left 
behind dead, their corpses washing up along the shore. Several had 
their bellies slit and rocks, concrete, and old chunks of iron placed 
inside. Because whale collectors had been in the vicinity before the 
deaths, some residents blamed than. (Footnote at bottom of page:
"tothing was proved but accidents do occur in animal collecting, par­
ticularly in the earlier stages of developing capture techniques.")."
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"Methods of capture will be allowing the animals to enter a bay 
or harbor and then closing off the mouth or entrance with a specially 
designed mesh net which keeps the animals inside the bay but allows the 
passage of fish back and forth. Frcm this point another net is placed 
inside the original net to herd the animal into a working area and frcm 
there the animals are divided into smaller groups and put in floating 
pens large enough to accorrxiate two or three animals as necessary. Sore 
animals which are to be taken are then seperattxi, placed in floating pens, 
and the remaining animals are freed. Tine size of the pens would be ad­
justed so that individual animals accortoaated would have at least twice 
their body length in depth within the pen. This method allows the collec­
tor to evaluate the animals and pick out the most likely specimerp, while 
nou placing undue stress on the animals.,"

Clearly, these terms do not permit the usage of explosives, high 
speed boats, and sea planes for herding. Sea World brake the terms of 
its agreement.

While Sea World is not asking for authority to capture orcas frcn 
Puget Sound waters in this application, we must consider that they have 
not followed National Marine Fisheries Service regulations in the pest.
I have enclosed a copy of the 1976 Washington State Senate Resolution 
that bans capture and harassment of orcas in Washington State coastal 
waters.

Interestingly enough, the text that Sea World cites as its des­
cription of the techniques it plans to utilize in proposed capture 
operations is co-authored by none other than Donald Goldsberry.

V. SUMMATION

Greenpeace Northwest agrees with the recarmendations of the Mo- 
clips Cetological Society of Friday Harbor, WA. and further recarmenus 
that:

1) Sea World, Inc. conducts any scientific research it dears necessary 
on orcas that are currently in captivity at its facilities in San 
Diego, CA., Aurora, OH., and Orlando, FL., as well as other aquaria 
worldwide.

a n o n  p r o f i t
TAx E x.EVPT
o r g a n i s a t i o n

2) Sea World, Inc. demonstrate that it can successfully develop a cap­
tive environment where orcas that are currently in captivity can 
hreed successfully. Orcas that are currently in captivity at their 
facilities as well as other aquaria could be transferred to the new 
enclosure system.

3) Public hearings be conducted to further scrutinize Sea World, Inc.'s 
application. Citizens should be invitea to voice their opinions can-



c e m i n g  this proposal. A  hearing should be held in the Puget Sound 
region of Washington State as the citizens of Washington State have 
had experience with Sea World, Inc.'s capture operations in the past 
and should be allowed to participate in the decision-nuking process.

Alan Reichnan
Wildlife Campaign Coordinator 
Greenoeace Northwest

■ENPEACE,
• tTLE

o s h e p h e r d  
. IF. H
> SU N N V SiD E  
•)UE N O W H  
• t l e  WA

ph o n e
u'J2 4 J2 6

. PRO FIT  
•: MPT 
■<i 2ATICN



A S c i e n t i f i c  R e v i e w  of t 
of M a r c h  7 / 1 9 8 3  f o r  P u b l i c  D i s p l a y  and S c i e n t i f i c  R e s e a r c n  

U n d e r  t h e  M a r i n e  M a m m a l  P r o t e c t i o n  A c t

16 - A u g u s t  - 1 9 8 3  

by R i c h a r d  F e r r a r o  and Dr. M e r r i l l  S p e n c e r

S e a t t l e *  W a s h i n g t o n

a b s t r  a c t :

On M a r c h  7 / 1 9 8 3  S e a W o r l d  r e q u e s t e d  a f i v e  y e a r  p e r m i t  to c o n f i n e  
and c a p t u r e  O r c a  O r c i n u s  ( k i l l e r  w h a l e )  f o r  the r p i s o n s  of 
p u b l i c  d i s p l a y  and s c i e n t i f i c  e x p e r i m e n t a t i o n .

T h i s  r e v i e w  a d d r e s s e s  all s c i e n t i f i c  a s p e c t s  of t h i s  p e r m i t  
r e q u e s t  and is p r e s e n t e d  by two concernc-d r e s e a r c h  s c i e n t i s t s .
The S e a W o r l d  p e r m i t  r e q u e s t  s h o u l d  not be a p p r o v e d .  We r e q u e s t  t h a t  

t h i s  w r i t t e n  r e v i e w  be e n t e r e d  into the r e c o r d .
J

a u t h o r s :

R i c h a r d  F e r r a r o  is a r e s e a r c h  s c i e n t i s t  s p e c i a l i z i n g  in c o m p u t e r  

a p p l i c a t i o n s  of m e d i c a l  e l e c t r o n i c s .  He h a s  a m a s t e r s  d e g r e e  
in E l e c t r i c a l  E n g i n e e r i n g #  and a c t s  as a c o n s u l t a n t  to e l e c t r o n i c s  
c o r p o r a t i o n s #  h o s p i t a l s #  U n i v e r s i t i e s  and the N a t i o n a l  I n s t i t u t e s  

of H e a l t h .  He h a s  f o c u s e d  h i s  a t t e n t i o n #  in the p a s t  18 m o n t h s #  
to t h e  O r c a  of t h e  P u g e t  S o u n d .

Dr. M e r r i l l  S p e n c e r  is a p h y s i o l o g i s t  s p e c i a l i z i n g  in t h e  
f i e l d  of C a r d i o v a s c u l a r  r e s e a r c h .  He h a s  p u b l i s h e d  o v e r  
160 s c i e n t i f i c  p a p e r s  i n c l u d i n g  c o m p a r a t i v e  P h y s i o l o g y  s u b j e c t s #  
and 7 p a p e r s  on O r c a  and G r e y  W h a l e  p h y s i o l o g y .  He h a s  s e r v e d  

on m a n y  N a t i o n a l  p a n e l s  r e v i e w i n g  s c i e n t i f i c  r e s e a r c h  p r o p o s a l s .
He h a s  p a r t i c i p a t e d  in the c a p t u r e  of w i l d  O r c a  inthe S a n  J u a n  

I s l a n d s  as w e l l  as G r e y  W h a l e s  of L a g u n a  O j o D e l e b r i e  B a j a  

C a l i f o r n i a  and t h u s  h a s  f i r s t  h a n d  e x p e r i e n c e  w i t h  the l o g i s t i c a l  
and s t r e s s  r e l a t e d  p r o b l e m s  i n v o l v e d  in t h e  c a p t u r e  and c o n f i n e m e n t  
p r o c e s s .

r e v i e w  and r i s k  a s s e s s m e n t :

T h e  g e n e r a l  c r i t i c i s m s  we h a v e  of t h e  S e a W o r l d  p e r m i t  r e q u e s t  

are t h a t  it is p o o r l y  o r g a n i z e d #  o m i t s  i m p o r t a n t  i n f o r m a t i o n #  

and l a c k s  c o n s i d e r a t i o n  for s c i e n t i f i c  h y p o t h e s i s  and p r o t o c o l .  
The c o n s u l t a n t s  l i s t e d  h a v e  no d e f i n e d  r o l e s  nor is t h e  f i v e  
y e a r  p l a n  c l e a r l y  o u t l i n e d .

T h e  r i s k s  to O r c u s  O r c i n u s #  b o t h  i n d i v i d u a l s  and p o d s #  are 
n o t  c l e a r l y  i d e n t i f i e d  in e i t h e r  t h e  c a p t u r e  and h a n d l i n g  

t e c h n i q u e s  n o r  in the m e d i c a l  p r o c e d u r e s .  S u b s e q u e n t l y  the 
m e t h o d s  for m i n i m i z i n g  o b v i o u s  r i s k s  are m i s s i n g .



F o r  e x a m p l e  the r i s k  of i n f e c t i o n  d u e  to t h e  t o o t h  
e x t r a c t i o n  p r o c e s s  is n o t  d e a l t  m i t h .  No m e n t i o n  is m a d e  to 

the u s e  of a n t i b i o t i c s  in m i n i m i z i n g  t h i s  i n f e c t i o n  
p o t e n t i a l .  N o r  is it s u g g e s t e d  t h a t  t h e  O r c a  w h o s e  t e e t h  
are to be e x t r a c t e d  c o u l d  be the a n i m a l s  t h a t  S e a W o r l d  c u r r e n t l y  

h o l d s  or p l a n s  to k e e p .  T h e i r  s t a n d a r d  a n i m a l  h u s b a n d r y  p r o g r a m  
w o u l d  f u r t h e r  m i n i m i z e  the r i s k  of i n f e c t i o n .

T h e  s p e c i f i c  c r i t i c i s m s  of the S e a W o r l d  p e r m i t  a p p l i c a t i o n  
f o l l o w .  We h a v e  r e o r g a n i z e d  e a c h  of t h e  e x p e r i m e n t s  and 

p r o c e e d u r e s  into the f o l l o w i n g  f i v e  c a t e g o r i e s :

1. B r e e d i n g

T h e r e  is no h y p o t h e s i s  s t a t e d  as to h o w  S e a W o r l d  p l a n s  to 

s u c e s s f u l l y  b r e e d  O r c a  w h e n  t h e y  h a v e  b e e n  u n s u c c e s s f u  11 in the 
pa s t .  T h e  p r o c e d u r a l  c h a n g e s  s u c h  as l a r g e r  p o o l s /  h o r m o n e  l e v e l s #  
K a r y o t y p i n g #  v a g i n a l  s w a b s #  and i n c r e a s e d  n u m b e r s  of w h a l e s  

p r o p o s e d  c o u l d  be t e s t e d  on the 8 e x i s t i n g  c a p t i v e  S e a W o r l d  O r c a .
If a l a r g e r  p o p u l a t i o n  of c a p t i v e  w h a l e s  or a l a r g e r  t a n k  ire 
b e l i e v e d  to be the s o l u t i o n s  to the u n s u c c e s s f u  1 1 b r e e d i n g  p r o b l e m  
t h e n  the 8 c u r r e n t  c a p t i v e  O r c a  o w n e d  by S e a W o r l d  c o u l d  be put 

into o n e  of S e a W c r l d s  l a r g e r  t a n k s  to p r o v e  the h y p o t h e s i s .
It is a l s o  not p r o p o s e d  that the f r e s h l y  c a p t u r e d  a n i m a l s  wi l l  be 
h e l d  in the l a r g e r  t a n k s .

No w h e r e  is it m e n t i o n e d  in t h i s  p r o p o s a l  w h e t h e r  any or 
all of t h e  p r o p o s e d  O r c a  to be k e p t  by S e a W o r l d  for b r e e d i n g  

p u r p o s e s  w i l l  be r e q u i r e d  to p e r f o r m  and h o w  t h i s  p e r f o r m a n c e  
s c h e d u l e  w o u l d  e f f e c t  t h e  w h a l e s  a b i l i t y  to b r e e d .

2. A n i m a l  H u s b a n d r y

T e s t s  i n v o l v i n g  the h e a l t h  c a r e  of t h e  c a p t u r e d  O r c a  i n c l u d i n g  
b l o o d  c h e m i s t r y #  liver b i o p s y #  h e m a t o l o g y #  and n a s a l  s w a b s  
are i m p o r t a n t  for a n i m a l  h u s b a n d r y  to p r o t e c t  t h e  d o l l a r  i n v e s t m e n t .  
T h i s  is h e a l t h  c a r e  of c a p t u r e d  a n i m a l s  and t h e r e f o r e  p r o v i d e  
no s c i e n t i f i c  J u s t i f i c a t i o n  f o r  t h i s  p r o p o s a l  any m o r e  t h a n  
t h e s e  p r o c e d u r e s  are c o n s i d e r e d  s c i e n t i f i c  r e s e a r c h  p r o j e c t s  
w h e n  a p p l i e d  to h u m a n  h e a l t h  c a r e .

3. G a s t r i c  L a v a g e

T h e  r e v i e w e r s  b e l i e v e  that the g a s t r i c  l a v a g e  h a s  s c i e n t i f i c  m e r i t  
in the a n a l y s i s  of the s t o m a c h  c o n t e n t s  of f r e e  r a n g i n g  O r c a .
G a s t r i c  l a v a g e  c o u l d  p r o v i d e  v a l u a b l e  i n f o r m a t i o n  c o m p a r i n g  

s t o m a c h s  c o n t e n t s  of the fr e e  r a n g i n g  O r c a  w i t h  the s a c r i f i c e d  

O r c a  d a t a  f r o m  Ric e .  T h e  o n l y  c o m p a r i s o n s  d i s c u s s e d  h o w e v e r  r e l a t e  
to a d u l t  m a l e / n o n  a d u l t  m a l e s  h o w e v e r #  and no m e n t i o n  is m a d e  

r e g a r d i n g  s t r e s s  r e l a t e d  c h a n g e s  c a u s e d  by t h e  c a p t u r e  p r o c e s s  
p r e c e e d i n g  the s t o m a c h  lavage.



4. P o p u l a t i o n  D y n a m i c s /  U o c a l i z a t i o n s *
B o d y  D i m e n s i o n /  and G r o w t h  R a t e s

C e n s u s  d a t a  o b t a i n e d  in the p o p u l a t i o n  d y n a m i c s  s t u d i e s  c o u l d  be 
of s c i e n t i f i c  m e r i t  y e t  we f e e l  t h e  s u c c e s s  o t h e r s  are h a v i n g  w i t h  

v i s u a l  a n d  p h o t o g r a p h i c  t e c h n i q u e s  m e r i t  f u r t h e r  c o n s i d e r a t i o n .
C e r t a i n  d a t a  f r o m  v o c a l i z a t i o n s /  r a d i o  t e l e m e t r y /  s p a g h e t t i  

s t r e a m e r s  c r y o g e n i c  m a r k i n g ?  and t a g g i n g  d e s i r e d  c o u l d  be a c q u i r e d  

u s i n g  le s s  i n v a s i v e  t e c h n i q u e s  c u r r e n t l y  b e i n g  s u c c e s s f u l l y  

e m p l o y e d  w i t h  f r e e  r a n g i n g  Orc a .  T h e  h i g h l y  i n v a s i v e  t e c h n i q u e s  
p r o p o s e d  c o u l d  d a m a g e  t h e  v e r y  d a t a  t h e y  are t r y i n g  to o b t a i n  by 

c a p t u r i n g /  t a g i n g  w i t h  v a r i o u s  m a r k e r s /  r e l e a s i n g  and r e c a p t u r i n g  
the O r c a .

T h e  m e n s u r a l  d a t a  m a d e  a v a i l a b l e  t h r o u g h  the o r i g i n a l  c a p t u r e  

c o u l d  be of s c i e n t i f i c  v a l u e  h o w e v e r  t h e  p l a n  to r e c a p t u r e  the 
s a m e  w h a l e s  up to 3 t i m e s  i n v o l v e s  s e r i o u s  r i s k  to the i n d i v i d u a l  Ore 
and to t h e  po d .  It is u n c l e a r  as to h o w  S e a W o r l d  p l a n s  on u s i n g  this 

m e n s u r a l  d a t a .  A g a i n  we f e e l  t h a t  m o r e  e x t e n s i v e  use of less 
i n v a s i v e  t e c h n i q u e s  s h o u l d  be e x p l o r e d  b e f o r e  r e s o r t i n g  t o j t h e  
p r o p o s e d  i n v a s i v e  t e c h n i q u e s .

5. R e s p i r a t o r y  G a s  A n a l y s i s /  H e a r i n g  and A g i n g

C e r t a i n  d a t a  r e l a t e d  to r e s p i t o r y  g a s  a n a l y s i s /  h e a r i n g  t h r e s h o l d s  
and t o o t h  e x t r a c t i o n  d e s i r e d  in t h i s  e x p e r i m e n t  c o u l d  be o b t a i n e d  

u s i n g  a l r e a d y  e x i s t i n g  c a p t i v e  O r c a  . No j u s t i f i c a t i o n  is g i v e n  
for p e r f o r m i n g  the h e a r i n g  t h r e s h o l d  t e s t s  or t h e  r e s p i t o r y  g a s  
a n a l y s i s  on O r c a  u n d e r  c a p t i v e  c o n d i t i o n s /  w h a t  i n f o r m a t i o n  is b e i n g  

l o o k e d  f o r  w i t h  t h e s e  t e s t s /  or w h y  t h e y  c o u l d n ' t  be p e r f o r m e d  on 
e x i s t i n g  c a p t i v e  O r c a .

c o n e  lus i o n :

In c o n c l u s i o n  t h i s  5 y e a r  m a s s i v e  i n v a s i o n  of O r c a  e n v i o r n m e n f  
in t h e  A l a s k a n  w a t e r s  is n o t  j u s t i f i e d  on t h e  D a s i s  of t h e  
s c i e n t i f i c  a s p e c t s  of t h i s  p r o p o s a l .  T h e  b e n e f i t s  p r o p o s e d  in t h i s  
p e r m i t  a p p l i c a t i o n  are far o u t w e i g h t e d  by t h e  r i s k s  of s u c h  an 
a g g r e s s i v e  I n v a s i v e  d i s t u r b a n c e  of t h e  f r e e  r a n g i n g  O r c a  of 
the A l a s k a n  and C a l i f o r n i a  w a t e r s .
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De a r Mr. C o l l i n s w o r t h :

A s you  w i * l  rec a ll , s e v e r a l  of us f r o m  Sea 
W o r l d  h a v e  v i s i t e d  ov er  the last  s e v e r a l  y e a r s  wi t h 
you  a n d  you r s t a f f  to e x p l o r e  the p o s s i b i l i t y  of 
our o b t a i n i n g  p e r m i t s  f r o m  the S t a t e  of A l a s k a  and 
f r o m  the f e d e r a l  g o v e r n m e n t  ( N a t i o n a l  M a r i n e  F i s h­
eri e s  S e r v i c e )  to c o l l e c t  k i l l e r  w h a l e s  in A l a s k a n  
w a t e r s  for p u b l i c  e d u c a t i o n a l  d i s p l a y  and c a p t i v e  
p r o p a g a t i o n  he re  at Sea W o r l d  a n d to c o n d u c t  b en i g n  
n o n h a r m f u l  r e s e a r c h  on w i l d  k i l l e r  w h a l e s  in A l a s k a n  
w a t e r s .  As you  p r o b a b l y  a l r e a d y  know, we ha v e o b­
tai n e d  f r o m  N a t i o n a l  M a r i n e  F i s h e r i e s  S e r v i c e  pe r m i t s  
to c o l l e c t  an a v e r a g e  of two k i l l e r  w h a l e s  per year 
over a f i v e - y e a r  p e r i o d  - a t ot al  of 10 whal es.

W e  t h e r e f o r e  wc 'd like to f o l l o w  t h r o u g h  now 
w i t h  our o r i g i n a l  i n q u i r y  to c o li e t an a v e r a g e  of 
two k i l l e r  w h a l e s  per  year  f i o m  A l a s k a n  w a t e r s  
(Kodiak, S h e l i k o f  S t r a i t s ,  P r i n c e  W i l l i a m  Sound, 
S o u t h e a s t )  over  a f i v e - y e a r  p e r i o d  for the p u r p o s e s  
of p u b l i c  e d u c a t i o n a l  d i s p l a y  at our  t hre e Sea W o r l d  
p a r k s  in Sa n Diego, C a l i f o r n i a ;  A u r o r a ,  Oh io; and 
O r l a n d o ,  F l o ri da , a n d  co c o n d u c e  b e n i g n ,  nc. narmfu.1 
r e s e a r c h  on an u n s p e c i f i e d  num be r of k i l l e r  w h a l e s  
w h i c h  w o u l d  be e n c i r c l e d  c o i n c i d e n t a l  to the c o l l e c­
ting a c t i v i t i e s .  T h e s e  w h a l e s  w o u l d  be s t u d i e d  at 
the si te  of e n c i r c l e m e n t  and r e l e a s e d .  T h e  s t u d i e s  
w o u l d  in c l u d e  such t h i n g s  as m o r p h o m e t r i e s ,  bl ood
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s a m p l i n g  for g e n e t i c  d e t e r m i n a t i o n ,  p h o t o g r a p h y ,  
s o m e  a n i m a l s  w o u l d  be c r y o g e n i c a l l v  m a r k e d  ( p a i n­
les s  f r e e z e  b r a n d i n g )  an d  a p p r o x i m a t e l y  six a n i m a l s  
o v e r  the  f i v e - y e a r  p e r i o d  w o u l d  h a v e  s m a l l  r a d i o­
p a c k s  a t t a c h e d  so their m o v e m e n t s  c o u l d  be m o n i t o r e d  
by  s a t e l l i t e .  A ll  of th ese  a c t i v i t i e s ,  of course, 
\and o t h e r s  as y ou r D e p a r t m e n t  r e c o m m e n d s ,  w i l l  be 
( c on du ct ed  in c o n c e r t  w i t h  yo u r s c i e n t i s t s  as we ll  
Jas t h o s e  f r o m  the U n i v e r s i t y  of A l a s k a .  As you know, 
w e h a v e  w o r k e d  c l o s e l y  in the p a s t  w i t h  s u c h  e m i n e n t  
s c i e n t i s t s  as Dr. R o b e r t  E i s n e r  an d Dr. J o h n  Burns, 
a m o n g  o th ers . P r e v i o u s  stuCi.es in c o n c e r t  w i t h  the 
A l a s k a  D e p a r t m e n t  of Fi sh  and G a m e  h a v e  i n c l u d e d  
w o r k  on seals, sea li ons and w a l r u s .  (VJe have, over 
the la st  fow years, r e s c u e d  an d  r e t u r n e d  to good 
h e a l t h  an a v e r a g e  of six or so w a l r u s  pu p s per year 
in c o o p e r a t i o n  w i t h  you r D e p a r t m e n t  and v a r i o u s  
A l a s k a n  n a t i v e  c o r p o r a t i o n s  as w e l l  as Fi s h and 
W i l d l i f e  S e r v i c e .)

T h e t e  p r o p o s e d  s v i i e s  on k i l l e r  w h a l e s  and 
e t he r m a r i n e  mar.mals m  A l a s k a  w i l l  p r o v i d e  data 
that  ar e c u r r e n t l y  u n a v a i l a b l e  on the n a t u r a l  h i s­
tory, p h y s i o l o g y ,  p o p u l a t i o n  d y n a m i c s ,  etc. as we 
h a v e  d i s c u s s e d .  In a d d i t i o n ,  l o c a t i o n s  of g r o u p s  
of k i l l e r  w h a l e s  an d  o t he r c e t a c e a n s  w i l l  be m o r e  
e x a c t l y  p i n p o i n t e d  to a l l o w  t o u r i s t  v e s s e l s  and 
s c i e n t i s t s  to o b s e r v e  t h e m  in the  wild.

A l t h o u g h  we h a v e  had r e p o r t s  o v e r  the last 
few  y e a r s  of l a r g e  n u m b e r s  of k i l l e r  w h a l e s  ra n g i n g  
f r o m  s e v e r a l  h u n d r e d  to s e v e r a l  t h o u s a n d  in A l a s k a n  
w a t e r s ,  the l i t e r a t u r e  c u r r e n t l y  . n d i c a t e s  th ere  
a r e  a p p r o x i m a t e l y  250 to 300 a n i m a l s  m i n i m u m  in the 
a r e a s  we  su gg es t.  VJe are c u r r e n t l y  in the p r c c e s s  
of c o n d u c t i n g  f i e l d  r e s e a r c h  w h i c h  w i l l  g i v e  us a 
m o r e  c o n c i s e  idea of m i n i m u m  p o p u l a t i o n  n umb er s.
S o m e  of t h es e e a r l y  data w i l l  be a v a i l a b l e  later 
this  ye t r  and s h o u l d  b o o s t  the m i n i m u m  n u m b er s.

T h e r e  h a v e  b e e n  so me  m i s c o n c e p t i o n s  a b o u t  this 
p r o je ct . S o m e  w o u l d  i mpl y it is too e x t e n s i v e  or is



D o n  W. C o l l i n s w o r t h
J a n u a r y  9, 1984
p a g e  th ree

in c o n f l i c t  w i t h  the U . S . / I W C  p os it i o n .  Th is  is 
not the case, howeve r. N e i t h e r  the U n i t e d  States' 
p o s i t i o n  on w h a l i n g  nor the IWC  m o r a t o r i u m  are 
t h r e a t e n e d .  Bo t h the R u s s i a n s  and the J a p a n e s e  
ar e  e n v i o u s  of the U n i t e d  State s' c a p a b i l i t i e s  
w i t h  p u b l i c - d i s p l a y ... T h e s e  t h e y  do not no w have, 
bu t  t h e y  will, in time, d e v e l o p  them. Furthe r,  
the IWC p o s i t i o n  p r e s e n t l y  a l l o w s  for the a b o r i g i­
nal t a k i n g  of w h a l e s  and, as y o u know, the U n i t e d  
S ta t e s '  p o s i t i o n  on this is sue i m m e a s u r a b l y  e x c e e d s  
a n y  p o s i t i o n  on live  c a p t u r e  for p u b l i c  display.
W e  b e l i e v e  t he se  " pr o b l e m s "  a r e  i n t e n d e d  to div er t 
a t t e n t i o n  f r o m  t. he truth.

Ou r o n l y  intent at the o u t s e t  was  and  still 
is to f o l l o w  t’ IWC r e q u e s t s  w h i c h  o u t l i n e  c o o r d i­
na t i o n  of s c i e n c e  w i t h  c a p t u r e  for p u b l i c  d i s p l a y  
so as to a c c u m u l a t e  as m u c h  k n o w l e d g e  as p o s s i b l e  
a b o u t  m a r i n e  ma mma ls .

As  you are a l r e a d y  aware, the IWC. c h ar te r 
c u r r e n t l y  e x t e n d s  o n l y  to the g r e a t  w h a l e s  ta ken 
for s-laughter on tie ni gn  seas. It v/as on c e p r e­
v i o u s l y  e x t e n d e d  to i n c l u d e  b o t t l e n o s e d  w ha les , 
f o l l o w i n g  six y ear s of d e b a t e  - a m o v e  s ti ll p r o­
te s t e d  by some  of the m e m be rs . T h e  IWC has not 
e x t e n d e d  the c h a r t e r  to cover o t he r  w h a l e s  and has 
c e r t a i n l y -  ne ver  s t u d i e d  live c a p t u r e  for p u b l i c  
d i s p l a y  as an o b l i g a ti on .

S o m e  IWC ki l l e r  w h a l e  m a n a g e m e n t  r e c o m m e n d a­
tions  h a v e  b e e n  made: 1) T he  IWC a s k e d  the S o v i e t
no t to kill a n y  m o r e  ki l l e r  w h a l e s  in the A n t a r c t i c  
a f t e r  t h e y  k i l l e d  over 900 k i l l e r  w h a l e s  in 19 79 - 30  
T h i s  r e q u e s t  is valid, ho we ve r,  o n l y  u nti l the 
S o v i e t s  p r o v i d e  m o r e  data cn p e c u l a t i o n  an d  p r o v i d e  
i n f o r m a t i o n  on th os e a l r e a d y  ki ll ed . T h e  S ov i e t  
r e p l y  has  be e n that they in t en d to s l a u g h t e r  no 
m o r e  k i l l e r  w h a l e s  and thus th ey  f o r e s e e  no ne ed  
to s u p p l y  the data r eq ue st ed.  2) N o r w a y  has bee n 
a l l o w e d  to kill  52 k il l e r  w h a l e s  e a c h  ye a r ad i n f i­
nitum, b a s e d  on a m i n i m u m  p o p u l a t i o n  of 1,115 k i ll e 
w h a l e s  in their wa t ers . T h i s  q u o t a  is v o l u n t a r y ,  
but the N o r w e g i a n s  are c o m p l y i n g .
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M a n y  c o u n t r i e s  w h i c h  are s i g n a t o r s  to the 
IWC c h a r t e r  a l s o  a r e  in favor of the m o r a t o r i u m  
an d a l s o  c u r r e n t l y  e x h i b i t  k i l l e r  w h a l e s  for p u b l i c  
di sp la y.  T h e y  ar e no t l i k e l y  to a b s t a i n  from  or 
v o t e  a g a i n s t  the m o r a t o r i u m  u n l e s s  it c o n f l i c t s  
w i t h  th eir  d i s p l a y  of c e t a ce an s.

T h e r e  is no m o v e  at p r e s e n t  to i n c l u d e  live 
c a p t u r e  in the IWC c h a r t e r  as this a l m o s t  e x c l u­
si v e l y  o c c u r s  in s o v e r e i g n  w at er s , not  on the high 
seas. And, the t o ta l n u m b e r s  t a k en  for p u b l i c  
d i s p l a y  are so m i n u t e  as to be n o n e x i s t e n t  c o m­
pa r e d  to t h o s e  in f is h e r i e s ,  c o m m e r c i a l  s l a u g h t e r  
an d  for s c i e n t i f i c  r e s e a r c h  alone. T h e r e  are in 
all  of N o r t h  A m e r i c a  a total of a p p r o x i m a t e l y  1400 
seals, sea lions, d o l p h i n s  and w h a l e s  to e d u c a t e  
1 1 0 - 1 2 0  m i l l i o n  v i s i t o r s  each  year  to z o o l o g i c a l  
p a r k s  a n d a qu ar i a .

W e ha v e on s e v e r a l  o c c a s i o n s  a t t e n d e d  m e e t­
ings to d i s c u s s  the projec t. In M a y  1981 we 
s u g g e s t e d  to N a t i o n a l  M a r i n e  F i s h e r i e s  S e r v i c e  
that the a p p r o p r i a t e  si te  for a p u b l i c  h e a r i n g  
w o u l d  be in A l as ka . We have  met w i t h  r e p r e s e n t a­
tiv es of the U n i v e r s i t y  of Al a s k a ,  the A l a s k a  
D e p a r t m e n t  of F i s h  an d  Game, N a t i o n a l  M a r i n e  F i s h­
er i e s  S e r vi ce , A l a s k a ,  the A l a s k a  C o n g r e s s i o n a l  
d e l e g a t i o n  “re p r e s e n t a t i v e s ,  as w e l l  as r e p r e s e n t a­
tives  f ro m G o v e r n o r  S h e f f i e l d ' s  of f i c e .  In a d d i t i o n  
we h a v e  me t  w i t h  A l a s k a  c ha r t e r  and  t o u r i s t  i n t e r­
ests  an d look f o r w a r d  to m o r e  c o o p e r a t i o n  w i t h  t hes e 
g r o u p s  to e n h a n c e  their k n o w l e d g e  of w i l d  m a r i n e  
m a m m a l s .

The  f i el d s t u d i e s  and  the r e s e a r c h  a l o n g s i d e  
or a b o a r d  our c o l l e c t i n g  v e s s e l s  is to be a c c o m­
p l i s h e d  in c o n c e r t  w i t h  s c i e n t i s t s  fr o m Sea Wor ld , 
the H u b b s - S e a  W o r l d  R e s e a r c h  I n s t i t u t e ,  the U n i v e r­
si t y  of A l a s k a  I n s t i t u t e  of M a r i n e  S c i e n c e  and  the 
A l a s k a  D e p a r t m e n t  of Fish an d Game, as w e l l  as other 
s c i e n t i s t s  you ma y  d e s i g n a t e .  S e v e r a l  of us wi ll  

be in J u n e a u  on or a b o u t  F e b r u a r y  8, 1984 an d w o u l d  
like to c o n t i n u e  our d i s c u s s i o n s  on thi s m a t t e r
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w i t h ' y o u  at that time at your c o n v e n i e n c e .  We 
w i l l  be v i s i t i n g  e a r l i e r  in that w ee k w i t h  some 
of the p e o p l e  a l r e a d y  i n d i c a t e d  at the U n i v e r s i t y  
of A l a s k a  in F a ir b an ks .

Sea  W o r l d  c u r r e n t l y  m a i n t a i n s  t h r ee  kil ler  
w h a l e s  in our O r l a n d o ,  F l o r i d a  park, three in 
San Di ego , C a l i f o r n i a  and two for our Auro ra,
O h i o  fa ci li ty . Our goa l w o u l d  be to d o u b l e  these 
n u m b e r s  for the c r e a t i o n  of s m a l l  b r e e d i n g  gr o u p s  
w h i c h  w o u l d  al so  s e r v e  to e n h a n c e  our p u b l i c  e d u­
cat i o n a l  di spl ay s.

Our o l d e s t  m a l e  k il l e r  w h a l e  is a p p r o x i m a t e l y  
25 y e a r s  old and has be en  w i t h  us for over 15 years. 
O t h e r  ki l l e r  w h a l e s  in our car e have  be e n w i t h  us 
for a p p r o x i m a t e l y  7 y e a r s  and  a r e  10-12 y ea rs  old. 
All a r e d o i n g  we ll  an d are a p p r o a c h i n g  se xu al m a­
turity. Th u s we b e l i e v e  we ha ve  an o p p o r t u n i t y  
w h i c h  has never b e f o r e  been a v a i l a b l e  - the c a p t i v e  
p r o p a g a t i o n  of k il l e r  whales.

: ;• To -a cc om mo da te  the s u c c e s s  of our p r o p a g a t i o n
pr og ra m,  we h av e d e s i g n e d  and b e g u n  c o n s t r u c t i o n  on 
huge  new k il l e r  w h a l e  f a c i l i t i e s  in our O r l a n d o  
park. T h i s  5 m i l l i o n  g a l l o n  "oc ean " w i l l  be 4-5 
ti mes  la rge r than our c u r r e n t  f a c i l i t i e s  w h i c h  are 
t he iw o r l d ' s - l a r g e s t . - i c W e  .also plan.-similar , f a c i l i­
ties in our San D i e g o  park to be c o m p l e t e d  in 1987. 
We  h a v e  a l s o  just f i n i s h e d  r e m o d e l i n g  the O h i o  
w h a l e  pools.

Th e  r e s e a r c h  p ro jec t, w h i c h  is c u r r e n t l y  b u d­
ge t e d  at $ 2 5 0 , 0 0 0  per year for the fiv e year period, 
a to tal of $1.25 m i l l i o n ,  wi ll  be a d m i n i s t e r e d  by 
the n o n p r o f i t  H u b b s - S e a  W o r l d  R e s e a r c h  I ns tit ut e. 
A l m o s t  all of M i e s e  fu nds  w i l l  be s p e n t  in A l as ka , 
as that is w h e r e  thr -..ajority of the wo rk  wil l take 
place. T h i s  m e a n s  an a d d e d  $5-7 m i l l i o n  to the 
A l a s k a  e c o n o m y  if you i nc lu de  a d o l l a r  m u l t i p l i e r  
of 5-7.
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W e  ha v e s u c c e s s f u l J y  c o n d u c t e d  m a n y  p r o j e c t s  
in’Al a s k a  w i t h o u t  i n c i d e n t  in the pa s t w i t h  the 
c o o p e r a t i o n  of the A l a s k a  D e p a r t m e n t  of Fish and  
Game, and  we look f o r w a r d  to the o n s e t  of this 
p a r t i c u l a r l y  i m p o r t a n t  p r o j e c t  w i t h  your a p p r o v a l  
and c o o p e r a t i o n .

• *
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