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against him . These decisions recognize the importance o f  cross- 
exam ination  in a crim inal trial as a means o f testing the evidence 
p resen ted  and  establishing all the facts which might hear on the 
cred ib ility  o f  a witness.

G . Sentencing

F ollow ing  conviction after trial or entry o f a guilty plea, Ruie 
32 o f  the A laska Rules o f Crim inal Procedure requires that a pre- 
sentence report be prepared prior to sentencing in all felony cases. 
T he  report m ay include references to arrests and charges which 
w ere not prosecuted i i 'th e  defendant has an opportunity to ex­
p lain  such instances and present rebuttal evidence. In Nukapigak 
v. State,2'0 the court held that mere police “contacts” which are 
not explained  m ay not be used in the report or considered b y  the 
court in sentencing. W hen defense counsel believes u rn  im proper 
m ateria ls have been included in the pre-sentence report, a request 
m ay be m ade that a judge o ther than the sentencing judge review 
the pre-sentence report and delete improper items. This proce­
dure  avoids the possibility o f  the im proper material tainting the 
sen tencing  ju d g e ’s thoughts or attitude about the case.

In 1969, the Alaska Legislature granted to the Alaska 
S uprem e C ourt the jurisdiction to hear and review appeals of 
sen tences.217 T he  expansion o f the court’s jurisdiction in this area 
was aim ed at establishing guidelines to protect defendants against 
unsuppo rtab ly  harsh  sentences and to achieve some m easure of 
un ifo rm ity  in  sentencing in Alaska.

All sentences in excess o f forty-five days may be appealed.21" 
In exam ining  the sentence imposed, however, the supreme court 
will not reverse a sentence unless it finds that the trial court was 
“clearly  m istaken.” 219 The appropriate factors to be considered 
by a tria l court in imposing a sentence were articulated in S'ete  r  
Chaney220 A laska’s new crim inal code contains presumptive sen­
tencing provisions which substantially alter the process by which 
sentences m ay be imposed and reviewed.231

210. 562 r.:u  (.97 (Alaska 1977).
217. A S  1X55.120.
218 AI sska R. Ai’i>. I*. 21.
219. McClain v. Slate. 519 I* 2d 811 (Alaska I9M)
220. <177 R2d -Ml (Alaska 1970).
221. See AS Jj 12.55.125 ct scq., end  particularly. \S § 12.55.155. i<lcMtif\int; ladon in 

agpras.ition and milijmtii.n to l.c considered by the court in applying the picsumpiivc 
sentences set out in A S  jj!j 12.55.125, 12 55 135, 12 55,110, I or a history ol sentence ap­
peals in Alaska, see Erwin, Five Years o f  Sentence J te w w  in Alaska. 5 llC't. A-Ai.sska I- 
Rt.v, 1 (1975).
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IV. Po st-C o n  v tc i ion  Rig h t s
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A. Modf.cation o f  Sentence

R ule 35 o f :he A laska Rules o f Crim inal Procedure permits 
the trial court to correct or reduce a sentence after it has been 
im posed. In  add ition  to the au thority  o f tlie trial court to modify 
sentences pu rsuan t to R ule 35(a), Rule 35(b) permits convicted 
an d  sentenced persons to petition for relief where:

(2)
(3)
M)

(5)
(6)

(7)

The conviction or sentence was in violation of the State or 
Teuciai Constitution;
The court was without jurisdiction to impose the sentence; 
The sentence imposed was not authorized by law;
There exists evidence of materiul facts, not previously 
presented and heard, that squires vacation of the convic­
tion in the interest of justice;
The Defendant is unlawfullj  heiu in custody;
The conviction or sentence is subject to collateral attack 
under any common law, statutory or other writ, proceed­
ing, or remedy;
There has been a significant change in law.

B Do ubie Jeopardy
A rticle I. Section 9 :2:! o f  the Alaska Constitution parallels the 

fifth am endm ent o f the U nited  States Constitution3”  and provides 
tha t no  person shall be put in jeopardy  twice for the same offense. 
In Torres i*. State,224 the A laska Suprem e Court followed the pre­
vailing  federal rule and held that jeopardy attaches when the trial 
ju ry  is sw orn. In a series o f  cases commencing with JVhitton r. 
S ta ter1* the A laska court has held that although defendants may 
be subjected  to m ultiple charges arising out of a single course o f 
conduct o r action, a  defendan t m ay not be subjected to multiple 
pun ism ncm s for the “same offense "  In determining whether n ul- 
tiple charges constitu te the "sam e offense" for purposes o f punish­
m ent, the court m ust analyze whether the offenses involve 
dilferenccs in in tent o r conduct. Any such differences found must 
then be balanced against societal >.terv:.;s. '. iking into account 
w hether the differences are  substantial enough to warrant multiple 
punishm & ins.2’ft T he  A laska Suprem e Court stated in Whitton 
th a t the social interests to be considered include: “(tjhe nature o f 
personal, property  or other right .sought to be protected, and the

222. A l a s k a  C o n st, art. I. S '2 provides: "No person shall he put in jeopatdy >trice lor 
the same o flense. No t>r •.. shall he compelled in any criminal proceeding to lie .. •vitncss 
against himself."

22.1. See note 132 \upra.
221. 519 I'.2d 7K8 (Alaska 197-i).
225. 479 I’.2J 102 (Alaska 1970).
226. hi. at 112 .
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b road  objectives o f crim inal law such as punr.hm ent o f the crim i­
n a l fo r his crim e, rehabilitation o f the crim inal, and the preven­
tion  o f  fu tu re  crim es.” 227I f  the m ultiple charges do not reflect 
significant o r substantial differences in intent or conduct in rela­
tion  to the social interests involved, m ultiple punishm ents may not 
be im posed  w ithout violating the prohibition against double jeop­
a rd y  con ta ined  in the State and Federal C onstitu tions228

W H E N  TH

i n f o r ;

C o nclusion

T his article has attem pted to identify the areas o f criminal 
p rocedu re  w here Alaska has departed from established lines o f 
au th o rity  and  has enhanced the procedural rights afforded an ac­
cused. T he g re itc s t expansion o f rights has occurred in the inves­
tigative and ra trial stages o f the proceedings. The procedural 
rights afforded an accused during a crim inal trial and following 
his conviction  do not significantly depart from thosw which are 
afforded  by o ther states or the federal courts. Once formal 
charges have been initiated, and, more clearly, once ar. accused is 
b rough t to trial, he receives few beneiits, rights, or protections not 
p rov ided  defendants in other jurisdictions.

I p. establishing the permissible limits o f reasonable searches 
a n d  seizures, the right to counsel, the right to fair and impartial 
g ran d  ju ry  proceedings, the right to discover)', and the right to a 
speedy trial, the A laska Suprem e Court has taken a more gener­
ous view  o f the rights o f  an accused. These five areas of procedure 
have  an  clem ent in  comm on. Each constitutes a point in the crim­
in a l process at which the prosecution has a clear advantage over 
the accused. T he accused is not able to participate in or influence 
the  acqu isition  o f  evidence, the conducting o f a crim inal investiga­
tion, and  the initiation o f charges. The protection o f  the individ­
ual d u rin g  these stages o f the crim inal process can be viewed as an 
a ttem p t by the A laska Suprem e Court to equalize the prosecu­
tio n ’s p rocedura l advantage over the ccuscd. However, once for­
m al charges are  in itiated and trial commences, the court has been 
re luc tan t to continue providing cnharced  procedural protections 
to  the .. jcused.
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A R T IC L E S

T H E  E X C L U S IO N A R Y  R U L E  R E V IS IT E D

Senato Charles McC. Mathias, Jr.*

T h e  fou rth  a m e n d m e n t o f th e  C o n s titu tio n  read s  as follows:

The right of the people to be Becure in their persona, houses, papers, 
and effects, against unreasonable searches and seizures, ohall not be 
violated, and no W arrants shall issue, b u t upon probable cause, sup ­
ported by Oath or affirmation, and particularly describing the place 
to be searched, and the persons or things to be seized.1

T h e  rig h t secu red  by  th e  a m e n d m e n t is c lear. So is th e  h is to r i­
cal b a tk g io u n d  th a t  p ro m p te d  th e  a d d itio n  o f th e  am en  .m en t to  
our o g a n ic  law . As one c o m m e n ta to r  has w ritten : !

Alone among those i onstitutional provisions which set standards of 
fair conduct for the apprehension and trial of accused persons, the 
Fourth Amendment provides us with a rich historical background 
rooted in American, as v/ell as English, experience; it is the  one pro­
cedural safeguard in the C onstitu te  n th a t grew directly out of the 
events which immediately preceded the revolutionary struggle with

• T he Honorable Charles McC. M athias, Jr. is tho Senior Senator froia the S tate  of 
Maryland ana Chairman of the Senate Judiciary Subcommittee on Criminal I.aw. This urti- 
cle is based oil a speech delivered at Loyola University School of Law on F .0ruai7  .'I, 1932. 

1. U.S. C onst, amend. IV.
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England.*

T h e  n o tio n  of. freedom  from  u n reaso n ab le  searches an d  
se izu res  ws3 a  m a tte r  of h o t  d isp u te  b o th  in  S e v e n te e n th  an d  
E ig h te e n th  C e n tu ry  E n g la n d  a n d  in  A m erica  in  th e  years lead ing  

'u p  to  th e  A m erican  R evo lu tion . W h a t rea lly  offended  th e  colonists 
was th e  a rb itra ry  invasions o f  hom es an d  offices p u rsu a n t to  th e  
so -called  “ w rits  o f a ss is tan ce .”  Jam e3  O tis called  th a t  w rit “ th e  
w o rst in s tru m e n t o f a rb itra ry  pow er, th e  m o st d es tru c tiv e  o f En-. 
glish lib e r ty  a n d  th e  fu n d a m e n ta l p rinc ip les of law, th a t  w as ever 
fo u n d  in  an  E n g lish  law -book .” 3 I t  is n o t  su rp ris ing , th ere fo re , th a t  
w hen  th e  B ill o f  R ig h ts  was a d o p te d  th e  fo u rth  a m e n d m en t was 
one o f  its  m o st p ro m in e n t fea tu re s .

A lth o u g h  we have ex tensive  know ledge o f b o th  th e  ch a ra c te r  
o f th e  r ig h t p ro te c te d  by  th e  fo u rth  a m e n d m e n t a n d  its  h isto rica l 
u n d e rp in n in g s, we know  lit t le  a b o u t w h a t th e  F o u n d in g  F a th e rs  
th o u g h t an  a p p ro p r ia te  p e n a lty  for a v io la tion  o f th n t  r ig h t shou ld  
be. T h e  a m e n d m e n t is s ile n t on th is  p o in t. So is th e  h isto rica l re ­
cord . In  fac t, n o t  u n til  1914 d id  th e  U n ited  S ta te s  S up rem e C o u rt 
d e te rm in e  w h a t th e  consequences w ould be for a v io lation  o f the  
p ro h ib itio n  ag a in s t u n reaso n ab le  searches a n d  seizures.*

In  Weeks v. United S ta les ,6 th e  S up rem e C o u rt hold th a t  ev i­
dence  o b ta in ed  in  v io la tion  o f th e  fo u rth  a m e n d m e n t w ould be 
b a rre d  from  U3e in  federa l prosecutions.®  T h e  C o u rt’s ra tio n a le  was 
sim ple:

If letters nnd private documents con thus be seized und held and 
used in evidence against a citizen accused of an offense, the protec­
tion cf t in  Fourth Am endm ent declaring his fight to be secure 
against such searches and seizures is of no value, nnd . . . might ns 
well be stricken from the Constitution.7

So, a f te r  123 years  of u n c e rta in ty , th e  q uestion  o f how  the  fo u rth  
n m en d m e n t was to  be en fo rced  wns answ ered . T h e  exclusionary  
ru le  wns born . A nd 47 years  la te r, th e  C ou rt, in  M app  u. Ohio,9

2. .1. Landynski, Seahcii and Seizure and tiik Supreme Court 19 (1966).
3. Id. ot 34.
4. Sec Weeks v. United Stntes, 232 U.S. 3S3, 393 (1914) (illegally seized evidence not 

admissible in federal criminal trial).
fi. 232 U.S. 383 (1914).
G. Id. u t 398.
7. Id. n t 393.8. 367 U.S. (143 (1961).
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Exclusionary F.ula

ex ten d ed  i t  to  searches  b y  s ta te  a n d  local ofncinls.a

F rom  th e  beg inn ing , th e  exclusionary  ru le  g e n e ra te d  co n tro ­
versy , as i t  does today . L egal scho lars have d e b a te d  i t  end lessly .10 
R esearchers a rgue  a b o u t w h e th e r th e  ru le  d e te rs  police m isco n d u c t 
a n d  w h e th e r i t  c o n tr ib u te s  to  c rim e.11 Som e p ronounce  i t  a n  ab y s­
m al fa ilu re  an d  w a n t i t  abo lished ;12 o th ers  defend  i t  as e ssen tia l to  
p reserv ing  th e  fu ll in te n t  o f t h .  fo u rth  a m e n d m e n t.13 M oreover, 
com e o f o u r g re a te s t Ju s tic e s  have been  on o p p o site  sides o f th e  
issue. Ju s tic e  H o lm es14 a n d  Ju s tic e  B ran d e is1'' w ro te  in  s u p p o rt  o f 
th e  ru le; Ju s tic e  C ardozo  q u es tio n ed  th e  in teg rity  o f a  ju d ic ia l sys­
tem  in  w hich, as he  p u t it, “ [tp-o  crim inal is to  go free  because th e
constab le  lu u  b lu n d e re d .” 10

S te p h en  S achs, A tto rn e y  G eneral of M ary lan d  an d  a fo rm er 
U n ite d  S ta te s  A tto rn ey , i3 on ou tspoken  o p p o n e n t of effo rts to  
narrow  or e lim in a te  th e  exclusionary  rule. B u t h e  also u n d e rs ta n d s  
w hy th e  exclusionary  ru le  arouses such  controversy . L a s t fall, te s t i ­
fying a t  hearings on th e  exclusionary  ru le before th e  S e n a te  Ju d ic i­
ary  S u b co m m ittee  on  C rim in a l Law, M r. Sachs explained:

T h e  r u le  . . .  is v e r y  f r a g i le ,  e s p e c ia lly  in  t o d a y ’s  a tm o s p h e re  o f  u n ­
d e r s ta n d a b le  p u b lic  o u t ra g e  a t  c r im e  a n d  a t o u r  p e rc e iv e d  in a b i l i t y  
t o  d o  v e ry  m u c h  a b o u t  i t .  I t  is v u ln e r a b le  to  a t t a c k  b ecau se  i t s  v a l ­
u e s  a re  a b s t ra c t , w h i le  it s  p r ic e  is  ta n g ib le . I t  f r e q u e n t ly  e x c lu d e s

9. Id. a t 655.
10. See, e.g., Kr.mir.nr, Is tlie Exclusionary Rule an 'Illogical' or 'Unnatural' Interpre­

tation of the Fourth Amendment? 62 Judicature 66 (1978); Wilkey, The Exclusionary 
Rule: VV/iy Suppress Valid Evidence? 62 Judicature 214 (1978); Kamisar, The Exclusion- 
a.y R tie in .’{is: irnal 1‘ersptc'.ive: T.'ie Struggle to Make the Fuunh Amendment Mon 
Than 'an Empty Messing,' 62 Judicature 337 (1979); Wilkey, A Call for Alternatives to the 
Exclusionary Rule: Let Congress and  the Trial Courts Speak, 62 Judicature 351 (1979).

11. See, eg Canon, The Exclusionary Rule: Have Critics Proven that it Doesn't De­
ter Police? 02 Judicature 398 (1979); Bchls linger. The Exclusionary Rule: Have Proponents 
Prove* that it is a Deterrent to Paliaci 62 Judicature 1U4 (1979); Canon, /I Postscript on 
Empirical Studios and the Exclusionary Rule, 62 Judicature 455 (1979); Schlcsinger, A 
Reply to Professor Canon, 62 Judicature 457 (1979).

12 Sec, e.g., The Exclusionary Rule Rills: Hearings Before the Subcomm. on Crimi­
nal Law of the Senate Comm, nn tl\c ■Judiciary on S. 101 and S. 7.71, 97th Cong-., 1st Scsj. 
(1981) (statem ent of Steven K. Schlesinger) (hereinafter cited iu Exclusionary Rule Hear­
ings]. At the time of publication the transcripts of the Subcommittee':; proceed, ngs bnve not 
yet been printed; as a result page citations aro unavailable.

13. See, eg., Exclusionaiy Rule Hearings, supra note 12 (statem ent of Stephen
Sachs),

14.
16.
10.

(1926),

Olmstead v. United States, 277 U.S. 438, 470-71 (1928) (Holmes, J., dissenting). 
Id. n t 483-85 (Brandeis, J., dissenting).
People v M ore, 242 N.Y. 13, 21, 160 N.H. 585, 587, cert, denied, 270 U.S. 057



17. Exclusionary Rule //carings, supra note 12.
18. 022 F.2d 830, 81*3-47 (6th  Cir. 1980) (cn bone), ccrt. denied, 449 U.S. 1127 (1981) 

(exclusionary rule no longer applicable when police seize evidence in reasonable, good-faith 
belief tha t seizure is constitutional). Thero vcro two eepjruto t.tnjoriiy opinions in the )Vi7- 
Farm cm3. Sixteen members of the court held that the search involved in Williams com ­
ported w ith the requirements of the Constitution. Id. n t 833-39. Thirteen members of the 
court held tha t even if thn eoarch d'.d violate the Constitution, the officer conducting the 
search reasonably bolleved In good-faith th a t bis net ions were lawful and therefore th a t thn 
exclusionary rule would not bo applied. Id. a t  840-47. At tlmt time there were twenty-fivu 
members of the F ifth  Circuit Court of Appeals.

19. Justice Brennan nnd Justice Marshall have both committed themselves to  reten­
tion of thn rule in its present form. See United S tates v. Calandra, 414 U.S. 338, 355-07 
(1974) (Brennan, J ., with Douglas nnd M arshall, J.J ., di.aenting).

20. Both Justice Powell and Justice W hite would adopt some form of a reasonable, 
good-faith exception to tho rule. See Stone v. Powell, 423 U.S. 485. 638 (1976) (W hite, J., 
dissenting); Brown v. Illinois, 422 U.S. 690, 010-12 (1975) ( P o w e l l ,w i t h  Ki-liw|ui..t, J„  
concurring in part). Chief Justice Burger nnd Justice Behmptist havn advocated com; 1 te 
abolition of th.t rule. See, e.g., California v. Minjures, 443 U.S. 910, 927 (1979) (Hehmiuisl, 
J., with Burger, C.J., dissenting from denial of stay).

21. ltiveiu v. Six Unknown Named Agents of Federal Bureau of Narcotics, 403 U.S. 
383, 422-23 (1971) (Burger, C.J., dissenting).

22. Stone v. Powell, 428 U.S. 465, 5C\. (1978) (Burger, O.J., concurring).
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hard evidence, the tru th , from trial. I t  appears to reward the unde­
serving criminal whom it  sometimes frees because the constable 
blundered. It seems to many t-e. give md and comfort only to the 
enemy in the war on crime, and it makes almost no sense to citizens 
fed up with crime and im patient with legal technicalities who want 
to believe tha t crime would disappear if only courts would stop cod­
dling criminals. That. i3 why the rule, although it ha3 plenty of re­
sponsible critics, has also hecome a whipping boy of anti-crime 
rhetoricians.17

V/ich th a t  k in d  of p u b lic  im age, it  is n o t su rp ris in g  th a t  th e  
exclusionary  ru le  h as  alw ays been  th e  focu3 o f v eh e m e n t critic ism . 
T o d ay , critic ism  o f th e  ru le  has reached  a fever p itch , ar.d  the 
p ro sp ec ts  for a  ju d ic ia l or leg isla tive  narrow ing  o r abo lition  o f the  
r d e  loom  larger th a n  ever before. In  fac t, th e  F if th  C ircu it C o u rt 
j i  A ppeals has a lre ad y  a d o p te d  a  “ good fa i th ” excep tion  to  th e  
ru ie  in  United S ta tes  u. W illiam s.10

A t  th e  S u p rem e  C o u rt level, i t  is s ign ifican t th n t  on ly  tw o 
m em bers o f th e  p re se n t C o u rt a re  co m m itted  to  re ta in in g  th e  ru le  
as is,10 while a t  le a s t fou r m em b ers  have called  for a loosening o f 
th e  con a in ts  im posed  by  th e  ru le .20 N o m em ber o f th e  p re se n t 
C o u rt h been  a m ore  c o n s is te n t c ritic  of th e  ru le  th a n  C h ief J u s ­
tice  Wav 'IV B urger. As long ago as 1971,2* he called for leg isla tive  
refo rm  of th e  ru le  w hich h e  considers  a  “ D racon ian , d isc red ited  
dev ice,” 21 th a t  is “ co n cep tu a lly  s te r ile .”25 So th e  chances o f th e
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I 1  I

s i s t

Exclusionary Rule

C o u rt ren d e rin g  an  an ti-ex c lu sio n a ry  ru le  decision  a re  obviously  
very  real.

B u t, w h a t seem s ju s t  a3 likely  is th a t  C ongress will a im  a  blow 
a t  th e  ru le . T h e  im proved  p ro sp e c t for leg isla tive  ac tio n  i3 the  r e ­
su lt, to  som e e x te n t, of th e  R eag an  A d m in is tra tio n ’s own in te re s t 
in  refo rm  of th e  exclusionary  ru le . B o th  P re s id e n t R eag an ”  and  
Vice P re s id e n t B u sh 23 have  spoken  o u t ag a in s t th e  »ule, a n d  Senior 
W h ite  H ouse A ide E dw in  M eese, a  fo rm er p rosecu to r, h as  called  it  
‘[t]he  single m o st im p o r ta n t  fac to r b eh ind  th e  increase in crim e in 

th is  co u n try .”39 In a d d itio n , th e  A tto rn e y  G en era l's  T auk F orce  ou 
V io len t C rim e h as  spoken  in  favor o f a “ good fa ith ” excep tion  to  
th e  ru le .27 A nd  th e  D e p a r tm e n t o f  Ju s tic e  has recom m ended  th a t  
such  leg isla tion  be  in tro d u c ed .23

O f course, leg isla tive  e ffo rts  to  a lte r  o r e lim in a te  th e  exc lu sion ­
ary  ru le  a re  n o t new. In  th e  p a s t, an ti-exclusionavy ru le  b ills  have 
been  in tro d u ced , on ly  to  d ie  in C o m m ittee  w ith o u t even a  h e a r­
ing.29 B u t w ith  s tro n g  en co u rag em en t from  th e  A d m in is tra tio n , 
m om en tum  has been bu ild in g  on C ap ito l H ill. A lready, m ore  th n n  
h a lf  a  dozen  bills on th e  su b je c t huve been  offered in  th e  N in e ty - 
S ev en th  C ongress.30 A nd  the* S e n a te  Jud iciary  S u b co m m ittee  on 
C rim inal Law  h as  held  th e  f irs t congressional hearings ever d e ­
vo ted  solely to  an  ex am in a tio n  o f th e  ru le  itse lf.31

23. Bivens v. Six Unknown Named Agenta of Federal Bureau of Narcotics, 403 U.S. 
308, 416 (1971) (Burger, C.J., dissenting). More recently, the Chief Justice hna suggested 
thnt it ahould be tlie judiciary, ra ther th e"  tho legislature, which takes .hii first step  toward 
modification of the exclusionary rule. See Stone v. Powell, 428 U.S. 465, 600-01 (1976) (Bur­
lier, C.J., concurring) (legislatures unlikely to croato atntutory alternatives to  exclusionary 
rulo ns long ni rule is retained in ita present form).21 R er.rrk s o ' President Rragar. .o tin  International Abcocii.;iun of Chiefs of Police,
Now Orleans, Louisiana (Septem ber 28, 1931).

26. Remarks of Vico President Bush to the Annual Conve ition of the American Bar 
Association, New Orleans, Louisiana (August 1981).

26. W ashington Star, July 2 1, 19.81, :u A5.
27. Attorney General* s Task Forcs on Violent Crime, Final Retort, Recommen­

dation 40 (August 17, 1981).
23. See Exclusionary little .'/curings, supra note 12 (statem ent of D. Lowell Jensen, 

A -.iatant Attor icy General, Criminal Division, Departm ent of Justice).
29. See, e.g., S. 2657, 92d Cong., 1st Sosa. (1371).
30. Senate bills introduced iu tho 97th Congress, lo t Session, dealing with the exclu­

sionary rule include S. 101, S. 751, and S. 1995. House hills include II.R. 4422, H.R. 4606, 
ll.lt, 4259 and H.R. 4998. Th? A dm inistration's own proposal wuj recently introduced in the 
Senate ns S. 2231, 2d Suss., 123 Conu. R:.e. S2416 (daily ed. March 111, 1932). A similar 
proposal has been introduced iu  S. 2304.

31. T i e Subcommittee held hearings on October 5 and November 12 , 1981, nnd on 
March 16 and 26, 1982.
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T h e  S u b c o m m itte e  h e ld  fou r days o f  h i r i n g s  on th e  exclu­
sionary  ru le . A m ong th e  e ig h teen  w itnesses w ho tes tif ied  w ere rep- 

.sen ta tives  o f th e  D e p a r tm e n t o f J u s tic e , th e  A m erican  "Bar A sso­
ciation , the  A m erican  Civil L ib e rtie s  U n ion , th e  In te rn a tio n a l 
A ssociation  o f C hiefs o f Police , a n d  A m ericans fo r E ffective Law  
E n fo rcem en t; s ta te  p ro secu to rs ; c rim in a l de fen se  law yers; law 
professors; a n d  a po litica l sc ie n tis t. T h e  hea rings w ere balanced , 
w ith  w itnesses d iv ided  be tw een  th o se  w ho favor abo lish ing  o r n a r ­
row ing th e  ru le  an d  th o se  w ho w a n t tu  re ta in  i t  in  its  o rig inal form .

U n ited  S ta te s  C irc u it  Ju d g e  M alcolm  W ilkey, an  o u tspoken  
c ritic  of th e  exc lu sionary  ru le , has w ritten ;

Over the y--ars the argum ents pro anil con have been well rehearsed 
and positions have crystallised to the extent thnt it sometimes ap­
pears as though alm ost any debate over the merits of the rule will 
likely degenerate into a polarized contest between proponents of the 
rule who see their adversaries as lamentably insensitive to  violations 
of basic constitutional freedoms and opponents of the rule who, in 
turn, accuse the ru le’s supporters of softness on crime nnd 
criminals.”

F o rtu n a te ly . I th in k  th e  S u b co m m ittee  h&3 m anaged  to  avoid 
th a t  p itfa ll. T h e  h ea rin g s  w ere b o th  in fo rm ativ e  and  stim u la tin g ; 
th e  basic  a rg u m e n ts  on b o th  sides w ere s e t  ou t. S u b co m m ittee  
m em bers h ad  an  o p p o rtu n ity  to  becom e in tim a te ly  fam iliar w ith  
th e  in tricac ies of th e  D e p a r tm e n t o f J u s tic e ’s “ good fa ith ” p ro ­
posal, an d  w ith  th e  th re e  o th e r  bills p en d in g  before  th e  S u b co m ­
m itte e  w hich  seek  to  abo lish  th e  ru le  or a lte r  su b s ta n tia lly  its  a p ­
p lica tion  in  federa l c rim ina l ca3es. T h o se  hills are:

—S. 101, S e n a to r  D eC oncin i’a p roposal to  p e rm it th e  ad m is­
sion of ev idence o b ta in e d  in  v io la tion  o f th e  fo u rth  a m e n d ­
m e n t un less th e  v io la tion  was e ith e r  in te n tio n a l or 
su b s ta n tia l;33
— S. 751, in tro d u ced  by  S en a to rs  T h u rm o n d  an d  H a tc h  to 
abo lish  th e  ru le  nnd  rep lace  it  w ith  a civil dam age rem edy ;34 
nnd,
— S. 19D5, S e n a to r  D o le’s om n ibus a n ti-c rim e  bill w hich con­
ta in s  a  p roposal to  l im it th e  ru le  to  in ten t ional, b ad  fa ith  vio-

32. United Stntea v. Ross, (150 F.2d 1159, 1203 ( i 'C .  Cir.) (on banc) (Wilkey, J., dia- 
ucnting), rav'd, 50 U.S.L.W. •!530 (U.S. June 1 , 1382).

33. 97th Cong., la t Seas., 127 Cono. R bc. S I54 (daily ed. January  15, 1981).
34. Id. nt S2401 02 (di.ily cd. M arch 19, 1931).
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35. Id. a t S15,7fhj-08 (daily cd. DccembL-r J6, 1031).
3fi. See, e.g., United Slates v. Ilosn, G55 F.2d nt 120S-<*9 (abolition of or.clusionary rule 

nnd creation of n lterndive tort remedy both within power of j tdieiary).
37. Hearings before the Attorney General's Task Force on Violent Crime, June 3, 

1931, a t 3-1-35 (testimony of Jml|:e Wilkey).
38. See, e.g., exclusionary Ilule Hearings, supra note 12 (statem ent of Steven K. ‘ 

Srhlesinger) (uxdusiormry rule currently grounded on policy of deterrence and empirical 
evidence shows thn t rule does r . dntcrii.

39. United Stntes v. Ross, 655 F.2d a t 1208-0'J.
40. See, e.g., Exclusionary Rule Hearings, supra note 12 (statem ent of Steven It. 

Schlesin^er).

la tio n s  nnd  to  p rov ide  a  to r t  rem ed y  for such  tran sg ressions.35

T h e se  h ea rin g s h a v e b s e n  he lp fu l. T h ey  have show n th a t  th e  • 
issues involved are. fa r  m o re  com plex th an  they, appear, a t  f irs t • 
b lu sh . A n u m b er o f im p o r ta n t  q u estio n s  of co n s titu tio n a l law an d  
pu b lic  policy  have been  ra ised  d u rin g  these  h earings, th e  m o st in ­
te re s tin g  of w hich is w h e th e r  th e  exclusionary  ru le  is c o n s titu tio n ­
ally  m an d a ted , or w h e th e r  i t  is a  ju d ic ia lly  c rea ted  d o c trin e , w ith ­
o u t co n s titu tio n a l u n d e rp in n in g s, p.nd th u s  subject, to  congressional 
u lte ra tio n  by s ta tu te .

T h e  m o st fu n d am e n ta l q u e s tio n  facing th e  S u b co m m ittee  is
th is: D oes C ongress have th e  co n s titu tio n a l a u th o r ity  to  a lte r  or 
abo lish  th e  exc lusionary  ru le ? '

O p p o n en ts  of th e  ru le  argue  th a t  i t  is am en ab le  to  legislative 
a lte ra tio n .34 T o  th e m  i t  is s im p ly  a  judge-m ade  ru le  o f evidence 
th a t  can  be unm ade:

This rule of evidence did not come from on high. I t’s man-mude, not 
God-given. Until there wns a recent trend of examination into this 
rule . . .  I fully expected somewhere along the line thn t someone 
would contend the* Moses brought down a th ird  tablet from M ount 
Sinai and th a t the Supreme Court only discovered it in 1914. . . .
I t ’s not even in the Constitution.37

O p p o n en ts  of the  exclusionary  ru le  m ain ta in  th a t  i t  wa3 ad o p ted  in 
an  effo rt to  ensu re  p ro p er en fo rcem en t of th e  fo u rth  am e n d m en t 
a n d  f.hat i t  h as  failed  to  do  th a t .30 T herefo re , th ey  argue, th e  tim e  
has com e to  ab an d o n  th e  ru le  a n d  rep lace  i t  w ith  a  m ore effective 
a lte rn a tiv e .30 T h ey  see no  im p e d im e n t to  C ongress' tak in g  such  
ac tio n .40

A d m itted ly , th e  exclusionary  ru le  is n o t se t fo rth  in  th e  C on­
s titu tio n . T h e re  are , how ever, a n u m b er of c o n s titu tio n a l re q u ire ­
m en ts  th n t  one will n o t  find  m  th e  C o n stitu tio n . F o r exam ple, th e

E x c lu s i o n a r y  R u le
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righ t o f an in d ig e n t to  a p p o in tm e n t o f counsel in  crim inal cases41 is 
n o t exp lic it in  th e  C o n s titu tio n . It is th e  re s u lt  o f  “ju d ic ia l im p lica ­
tio n .” T h e  q u e s tio n  is: D oes th u t m ake  i t  less im p o r ta n t  o r m ore 
sub jec t to  leg isla tive  a lte ra tio n ?

P ro fesso r Y ale  K a m isa r  ad d ressed  th is  p o in t in  te s tim o n y  
before th e  A tto rn e y  G en e ra l’s T a sk  Force on V io len t Crim e:

(D ivider the  [ptx-Miranda] doctrine th a t  u s ta te  csnnul base n con­
viction on coerced confession, or involuntary confession, however 
much the confession is corroborated by extrinsic evidence. . . . 
T h a t doctrine, too, is a m atter of judicial implication. Read the Con­
stitution. ii. r.evsr r.uce m entions confessions, coerced, involuntary or 
otherwise. Does th a t mean Congress could have negated the old vol­
untariness doctrine by legislation? As a m atter of fact, the Constitu­
tion doesn’t m ention very much. I t doesn’t m ention line-ups or wire­
tapping or electronic eavesdropping or stomach-pumping or the 
presumption of innocence or an indigent’s right to  a trial transcript 
a t state expense.43

T h e  co n ten tio n  th a t  th e  e tclusionary  ru le  is n o t  a  c o n s titu ­
tiona l re q u ire m e n t is perp lex ing . T h a t  a rg u m e n t m ig h t indeed  
have h ad  som e m e rit  p rio r to  M app v. Ohio13 for u n til  th en , th e  
exclusionary  ru le  cou ld  have  been  co n stru ed  a3 an  exercise o f th e  
S uprem e C o u rt’s su p erv iso ry  pow er over federa l co u rts .44 B u t 
M app  e lim in a ted  th e  g rounds of th a t  a rg u m e n t.48 T h e  S u p rem e 
C o u rt’s superv isory  pow er does n o t ex ten d  to  s ta te  co u rts ,40 so th e  
im position  o f  th e  ru le  by  M app  c learly  was o f  co n s titu tio n a l d i­
m ension. In d eed , in  M app  th e  ru le  was ch arac te rized  as “ a clear, 
specific, a n d  co n stitu tio n a lly  re q u ire d — even if  ju d ic ia lly  im ­
p lied— d e te r re n t sa feguard  w i th o u t . . . w hich  th e  F o u rth  A m end­
m en t would have  been  reduced  to  ‘a  form  o f w ords.’ ” 47

41. Gideon v. Wninwright, 372 U.S. 335 (1933).
42. Hearings before the Attorney General's Task Force on Violent Crime. June 3, 

1981, n t 64-65 (testimony o f Ynle Kninisnr).
43. 367 U.S. C43 (1961).
41. Gellor, Enforcing the Fourth Amendment: The Exclusionary Elite and its Alter- 

natives, 1975 W ash. U.L.Q. 621. 657-53.
45. Allen, Federalism and the Fourth Amendment: A Requiem for Wolf, l ‘J61 Sue. 

C t. Rsv. 1 , 23-24.
4>3, Gcller, supra note 44.
47. 367 U.S. n t 648 (1961) (citation om itted). Tlie c o ' ' try  view—th a t the exclusion­

ary rule is not cotnmnnded hy the Constitution, h u t is sir. . one method of enforcing the
constitutional protection—has been forcefully presented by Judge Wilkey in his w ritten re­
sponses to questions posed by the Criminal Law Subcommittee. Exclusionary Rule liter- 
ings, supra note 12 .
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Exclusionary Hula

A lthough  th e  C o u rt h as  looked  ask an ce  a t  M app  from  tim e  to 
t im e / 3 th e  fa c t rem ain s  th a t  th e  decision  has never been  overru led . 
T h is  itse lf  ra ises  d o u ' ts .a b o u t .th e  p ru d en c e  of congressional ab o l­
ish m e n t o f th e  rule*. T h e  D e p a r tm e n t o f Ju s tic e  lias argued , how ­
ever, th a t  C ongress can a t  le a s t l im it the exclusionary  ru le  to  those  
s itu a tio n s  in  w hich its  ap p lic a tio n  w ould  advance  one  o f the  ru le ’s 
underly ing  goals.19 A nd  th e  only goal c u rre n tly  un d erly in g  th e  ru le, 
in  th e  D e p a r tm e n t’s view, is d e te rre n c e  of illic it police m iscon­
d u c t.60 A rguing th a t  th e  exc lu sionary  ru le  c a n n o t d e te r  illegal 
searches co n d u c ted  in  good fa ith , th e  D e p a r tm e n t conc luded  th a t  a 
s ta tu to ry  good fa ith  excep tion  to  th e  ru le , s im ila r to  th a t  e s ta b ­
lished  in th e  W illiams case,81 w ould  be c o n s titu tio n a l.62 T h e  D e­
p a r tm e n t w ould  n o t express an  op in ion  on  w h e th e r C ongress could 
abo lish  th e  exclusionary  ru le  en tire ly .63 U n d e r th e  D e p a r tm e n t’s 
reason ing  how ever, C ongress could  p resu m ab ly  e lim in a te  th e  ru le 
if  i t  w ere rep laced  w ith  an  equa lly  effective d e te r re n t  of v io lations 
o f th e  fo u rth  am en d m en t.

W h e th e r  d e te rren ce  o f police m isco n d u c t is th e  only rem ain ing  
ju s tif t :  tion  for th e  ru le6* an d , if  i t  is, w h e th er th is  affect3 congres­
sional p o ^ e r  to  a lte r  th e  ru le ,66 a re  b o th  open to  question .

•
C o n stitu tio n a l q u es tio n s  n o tw ith s tan d in g , C ongress m ay  well

48. Although the court has not hecn willing to  lim it the rule's applicability to criminnl 
trials, sec Stone v. Powell, <128 U.S. <165, -192-93 (1876), it has refused to  extend the rule to 
grand jury proceedings, United S tates v. Calandra, 414 U.S. 638, 348-52 (1874), and civil 
proceedings to collect federal wagering taxes when the illegal search was conducted hy state 
officials. United States v. Janis, 428 U.S. 433, 464 (1976). Moreover, the Court has allowed 
thn admission of illegally seized evidence /.gainst defendants who were the targets, though 
not the vict.ms, at an illegal search, .-.'Ct* United States v, Payr. ir, 147 U.S. 727, 731 (1980) 
(defendant may invoke exclusionary rule only when illegal conduct invaded his legitimate 
expectation of privacy, nut th a t of third party), nnd ngn/rut ull defendants for the purposes 
of impeachment. United States v. Havens, 446 U.S. 620, 627-20 (19S0).

49. E.rilu.d-.mary Rule lleurinas, supra note 12. (.icntemsnl of I). Lowell Jensen, Assis­
tan t Attorney General, Departm ent of Justice, Criminal Division),

60. Id.'
51. See supru note 18.
62. Exclusionary Rule Hearings, supra 

tan t Attorney ( in .. *’1. D epartm ent of Justice,
53. See id.
54. See generally Kninisnr, Is the Exclusionary Rule an 'Inodical' ur 'Unnatural' In­

terpretation of the Fourth Amendment? 62 JuuiC.vruUK 66 (1973) (emphasizing tha t etclu- 
sionary rule is necessary to protect integrity of judicial process). Cf. United S tates v. Janis, 
428 U.S. 433, 458-59 n.35 (1976).

55. See Exclusionary Rule Hearings, supra note 12 (statem ent of William W. Green- 
hnlgh, on behalf of tlie American Dim Association) (nrguing that Congress cannot alter rule 
even if deterrence! is rule's sole justification).

• 12 •stalemi-nt of D. Unwell Jem.cn, Ai’is- 
•itni . d Division).
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decide to  try  to  e lim in a te  o r m odify  th e  ru le. I f  i l  does, i t  w ould 
n o t be th e  firs t co n g ressio n a l a t te m p t  to  m odify  o r oven o v e rtu rn  a 
c rim inal p ro ced u re  dec ision  by  th e  H igh C o u rt.50 F o r exam ple, in 
1993 C ongress e n a c te d  a p ro v is io n 67 th a t  was designed  to  reverse  
the  S u p rem e  C o u r t’s dec ision  in M iranda u. Arizona ,M A lthough  
ex isting  for a lm o s t fo u rte e n  years , th is  provision, p a r t  o f t i t le  2, of 
the  O m nibus C rim e C o n tro l a n d  S afe  S tre e ts  A ct,89 h a s  been  used  
sparingly ; m oreover, th e  S u p re m e  C o u rt has y e t  to  ru le  on the  
law ’s co nstitu tiona lity .* '' I f  th e  congressional sponsors o f a n ti-e x ­
c lusionary  ru le  leg is la tion  hav e  th e ir  way, th e  C o u rt /n ay  have  a 
chance to  consider th e  v a lid ity  o f such  a bill in  th e  no/i-too-clistant 
fu tu re .

C ongressional e ffo rts  to  offset S u p rem e  C o u rt decisions are  
very  m uch  in  vegue in th e  N in e ty -S e v e n th  C ongress. F o r  exam ple, 
th e re  a re  m ore th a n  th ir ty  b ills  p end ing  in  C ongress designed  to  
c ircum ven t S u p rem e  C o u rt ru lings by  d ivesting  th e  federa l co u rts  
of ju risd ic tio n  over a v a rie ty  o f co n s titu tio n a l issues.01 T h e re  are,

OS. See, e.g., T he Privacy Protection Act of 19H0, 42 U.S.C.A. § 2000ne (1931) tpro- 
vides statu tory  protection ngainst search nnd seizure of documentary evidence posccsscd by 
innocent third parties over end above protections required by the fourth amendment1 under 
Zurcher v. Stanford Daily, 435 U.S. 547 (1973)). The Frivucy Protection Act, of course, 
placed greater restraints on governm ent action than those imposed by the Constitution. 
Congress’ power to limit the effect of n Supreme Court decision is certainly less extensive 
when it attem pts to lessen nny of the restrain ts imposed on government hy tho Constitution. 
See, e.g., Katzenbnch v. Morgan, 304 U.S. GU, 051 n.10 (19GG) (congrcssionnl power under 
section 6 of the fourteenth am endm ent limited to adopting mcnaures to enforce thnt am end­
ment; Congress has no power to restrict, abrogate or dilute constitutional guarantees).

57. Omnibus Crime Control nnd Safe S treets Act of 19G9, § 701(a), 13 U.S.C. §3501 
(1)70).

58. 384 U.S. 43G (195G). Miranda requires tha t prior to custodial interrogation law 
enforcement officials advise on individual tha t he hna the right to rem ain uilent, thn t his 
statem ents mny be used against him, thn t lie has tho right to consult with ou attorney, and 
th.it if he iu indigent on attorney will lie appointed to represent, him. id. a t 411, 157-73. 
S tuter'<nta I a lien in violation of Miranda are inadmissible in  tho prosecution's case-in- 
chief. id. nt 470. Undur section 701(a) of the Omnibus Crime Control and Safe S treets Act, n 
voluntary confession would he admissible in the prosecution's case-in-chiaf despite the fact 
tha t Miranda warnings were not given. Section 701(a) was justified on the grounds th a t it 
merely overturned the factual determ ination th a t was the basis of the C ourt's decision in 
Miranda. See S. Rgp. No. 1097, 90th Cong., 2d Sess. G3 (19G9) (proponents of this provision 
argued tha t because Miranda was based on factual determ ination that custodial interroga­
tion is inherently coercive, Congress can constitutionally change the Miranda rule by m ak­
ing factual findings to  the contrary).

59. 18 U.S.C. § 3501 (197G).1 1 . /In t cf. U nited Stntes v. Crocker, 510 K.'id 1129, 1137 ( 10th Cir. 1975) (suggesting
th a t Michigan v. Tucker, 417 U.S. 433 (1974), a ah silentia upheld constitutionality of 13
U.S.C. § 3501).

01. See, e.g., II.It. 007, 97th Cong., 1s t Sean. (199!) (abortion); 11.It. 359, 97th Cong,,
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of c ru rse , im p o r ta n t d ifferences betw een  efforts to  fcrip  th e  federa l 
cou rts  of ju risd ic tio n  a n d  th e  p ro p o sa ls  to  refo rm  khc exc lusionary  
ru le , '2 b u t th ey  have one th in g  in  com m on— th ey  are  a ll a tte m p ts  
to  achieve c o n s titu tio n a l change  w ith o u t re so r t to  the  am e n d m en t 
process as s e t fo rth  in  a rtic le  V .J3 As a  S en a to r, I am  opposed  to  
th e  cou rt ju risd ic tio n  bills because  th ey  seek to  bypass th e  C o n s ti­
tution* and  I am  un co m fo rtab le  w ith  th e  an ti-ex c lu sio n ary  p ro p o s­
als for th e  sam e reason .

I have dw elt on th e  c o n s titu tio n a l a sp ec t o f th is  q u es tio n  be- 
c-.v.i/-? s b-.'liev-j th a t  it is in c u m b e n t on m em bers o f C ongress to  
m ake  a reasoned  judgm en t a b o u t th e  co n s titu tio n a lity  o f  an y  b ill 
t h a t  com es befoi,; us. All to o  o ften  in  th e  p a s t th e  C ongress has 
said  in effect: “ W e a re n ’t su re  th is  hill is c o n s titu tio n a l, b u t  le t’s 
pas.* it an d  see ./h a t  -.he co u rts  d ec id e .” T h a t  is ju s t  an  evasion  of 
our responsib ility .

C ongress has a clear o b lig a tio n — in d ep e n d e n t of th a t  o f th e  
ju d ic ia ry — to  conside r a  b ill’s c o n s titu tio n a lity . W c c a n n o t ignore 
th is  du ty . W e can be wrong; we can be in e rro r ju 3 t as  th e  C o u rt is 
on occasion; b u t  vve have sw orn nn o a th  to  d ischarge  ou r d u tie s  as 
m em bers o f C ongress in acco rdance  w ith  th e  C o n stitu tio n . I do  n o t 
believe th a t  we can perfo rm  those  d u tie s  responsib ly  w ith o u t com ­
ing to  a conclusion a b o u t w h e th e r  our co n tem p la ted  ac tio n s  are  
co n stitu tio n a l. As C h ief Ju s tic e  B u rger has rem inded  us, “ In  th e  
perfo rm ance of assigned  c o n s titu tio n a l d u tie s  each b ran ch  o f th e  
G overnm en t m u st in itia lly  in te rp re t  th e  C o n stitu tio n , an d  tlie  in ­
te rp re ta tio n  of its  pow ers hy any  b ranc li is duo g rea t re sp e c t from  
the  o t h e r s . I  concur w ho lehearted ly .

19S2] Exclusionary Rule 11

lh. fie.*.*. tl.using); S. 431, 97th Co..g., 1 j ( Scss. (1931) (. :1 ool pnycr).
62. Tho putative cunstitution.4 Authority for ouch legislation lion in Congress' power to 

make exceptions to the appellate jurisdiction of tlie Supreme Court under U.S. Const, art. 
Ill, § 2, cl. 2 and in Congress' power to ordain and establish inferior federal courts under id.
iift. II!. a 1, cl. 1,

63. The Congress, whenever two thirds of hoth Houses idmll deem it necoaiary, 
shall propose Amendments to this C onstitution, or on tlie Application of the Legisla­
tures of two thirds of the several S tates, shall call a Convention for proposing Amend­
ments, winch, in either Case, shall l>u valid to  all Intents raid Purposes, ns P art c.f this 
Constitution, when ratified hy the Legislature of three fourths of the several .States, 
or by Conventions in three fourths t. ..*jof, as tire one or the other Mode of notifica­
tion may l e  proposed hy the Congress; Provided that no Amendment which may be 
made prirr to the Year One thousand ei.jht hundred nnd eight -shall in any Manner 
n lled  thn first and fourth Clauses in the N inth .Section of the lirat Article; and that 
no S tntr, without i!s Consent, shall he deprived of its equal Suffrage in the Senate,

U.S. f ’oNsr. art. V.
04. United States v. Nixon, 41!) U.S. 683, 703 (1974).
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T o  th a t  en d , I am  d e te rm in e d  th a t  th e  C rim inal Law  S ubcom ­
m itte e  develop a com prehensive  hea rin g  record  th a t  w ill enab le  m y 
colleagues a n d  m e  to  in a k a .a n  in fo rm ed  ju d g m e n t on  th e  c o n s titu ­
tio n a lity  o f p roposals to  refo rm  th e  exclusionary  ru le . A lthough  n o t 
th e  on ly  j .sue ra ised  by  th ese  b ills, i t  is th e  m o3t fu n d a m e n ta l one. 
T h e  c o n s titu tio n a lity  con troversy  m u s t be resolved once and  fo r 
all, because th e  freedom  from  u n reaso n ab le  search es  a n d  seizures 
is a freedom  no d esp o tism  can  accom m odate . I t  is a  r ig h t th a t  no  
free society  can  su rre n d e r.
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♦DOLLREE M APP, etc., Appellant.

v
OHIO

367 US 643, 6 L  ed 2d 1081, 81 S C t 1684 

[No. 236]

A rgued M arch 29, 1961. Decided June 19, 1.961.

SUM M A RY
The defendant w as convicted in the  Ohio Common Pleas Cour' o f pos­

session of obscene lite ra tu re ; the judgm ent of conviction w as affirmed by 
the Ohio Court of Appeals, and the  judgm ent of the  la tte r  cou it w as in 
turn  affirmed by the  Suprem e Court of Ohio (170 Ohio S t 427, 11 Ohio 
Ops 2d 169, 166 N E2d 387). N oting th a t  th e  obscene m aterials fo r pos­
session of which defendant w as convicted w ere discovered in the course 
of a sear ch of defendant’s residence, the Ohio Suprem e C ourt found th a t 
the record left i t  in doubt w hether there  ever was any w a rra n t fo r  the 
search c f  her home, bu t held th a t under Ohio law evidence obtained by an 
unlawful search  and seizure, is adm issible in a crim inal prosecution, and 
tha t unci -.r the decision of the Suprem e C ourt of the United S tates in Wolf 
v Colorado, 338 US 25, 93 L ed 17S2, 69 S Ct 1359, a s ta te  was no t prevented 
by the Federal C onstitution from  adopting the rule as it  prevailed in Ohio. 
A m ajo rity  of less than  six  m em bers of the court were of the opinion 
th a t tlie s ta tu te  under which defendant was c mvictcd, m aking a crim inal 
ofifense tho knowing possession of lewd bo. k s  and pictures, was uncon- 
si utionnl, bu t under Ohio law th is m ajo rity  was no t sufficient to perm it 
the reversal of the judgm ent of the C ourt of Appeals.

On appeal, the Suprem e Court of the United S ta tes reversed the judg ­
m ent of the Suprem e Court of Ohio and rem anded the cause to th a t  court. 
In an opinion by C lahic, J ., expressing the  views of five m em bers of the 
Court, th e  earlie r decision in W olf 7 Colerr do, sup ra , was overruled, and 
it was held tha t, ns a m atte r  of due process, evidence obtained by a search 
and seizure in violation of the F ourth  A m endm ent is inadm issible in a 
state  court as i t  is ru a federal court.

B l a c k ,  J ., concurred in a  separa te  opinion, expressing the view th a t  the 
constitutional basis of the rule anno-.need by the Court in the present 
case was tho F o u rth  Am endm ent’s ban against: unreasonable searches and 
seizures considered together w ith  the F if' A m endm ent’s ban against 
compelled self-incrim ination.

Douglas, J., also concurred in a separa te  opinion, elaborating the grounds 
of decision

H arlan, J., w ith  the concurrence of F r an kiurter  and W hittaker , ,1J., 
dissented on the grounds th a t  (1) the p resen t case, in which the p rim ary  
issue w as the constitutionality  of the s ta tu te  under which dcfendi.nl 
was convicted, was not an appropriate  occasion fo r re-exam ining W olf v 
Colorado, and (2) th is  case was sound and should not be overruled,
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Stewart, J ., expressed the view th a t  th is was n<pt an app rop ria te  case v ' 
to re-exam ine W olf v Colorado, and th a t  the  judgm en t below should be * 
reveroed because th e  Ohio s ta tu te  under which defendan t w as convicted 
violated the  constitu tional guaran ties of free  though t and expression. ■.rv>

S U B JE C T  O F  A N N O T A T IO N  

B eg inn ing  on p ag e  1544, in f ra  

A dm issibility of evidence obtained by illegal search  and seizure

H E A D N O T E S 

. i C lassified  to U . S. S uprem e C o u rt D igest, A n n o ta ted

S e a r c h  a n d  S e i z u r e  § 5 —  r e a s o n a b le ­
n e s s  —  tes t .

1 . ' h a t  is a  r e a s o n a b le  s e a r c h  n o t  
p ro h ib i t e d  b y  th e  F o u r t h  A m end m en t  
is  n o t  to  be d e te rm in e d  L y  a n y  fixed 
f o rm u l a .  .
A p p e a l  a n d  E r r o r  § 1-178 —  s e a r c h  nnd 

s e i z u r e  —  r e a s o n a b le n e s s  —  d e ­
t e rm in a t i o n  b y  t r i a l  c o u r t .

2 . W h a t  is  a  r e a s o n a b le  s e a rc h  n o t  
p r o h ib i t e d  b y  th e  F o u r t h  A m endm en t  
is  in th e  f i r s t  in s ta n c e  f o r  th e  t r i a l  
c o u r t  t o  d e te rm in e .
E v id e n c e  § G81 —  i l l e g a l  s e a r c h  a nd  

se i z u re .
3 . A l l  e v id en ce  o b ta in e d  by  se a rc h e s  

and  s e i z u r e s  in v i o la t i o n  o f  th e  F o u r t h  
Amend r. :  m t  o f  th o  F e d e r a l  C o n s t i tu ­
t io n  is , b y  v i r t u e  o f  the  due  p ro ce ss  
c la u s e  o f  th e  F o u r t e e n t h  A m end m en t  
g u a r a n t e e in g  the  r i g h t  to p r i v a c y  f r e e  
f r o m  u n r e a s o n a b le  s t a le  in t ru s io n ,  in ­
a dm is s ib le  in  n s ta te  c ou r t .

[S c o  annotation references 1 , 2, 
and annotation p. 1G44, infra]

S e a r c h  nnd  S e i z u r e  § 4 —  r e s t r i c t i o n s  
on  s t a te s .

4 .  T h e  F o u r t h  A m endm en t 's  r i g h t  
o f  p r i v a c y  is  e n f o r c e a b le  a g a in s t  the  
s ta te s  th r o u g h  th e  du o  p ro ce s s  c lau sa  
o f  th e  F o u r t e e n t h  A m endm en t .

[S ee  annotation ref ere a 2 ]

•>'S£
C o n s t i t u t i o n a l  L a w  § 8 4 0 . 5 ;  Ev idence  -  

§ G81. —  i l l e g a l l y  o b ta in ed  cvi- 
deuce .

5. A s  t;o th e  f e d e r a l  gove rnment , 
the  F o u r t h  nnd  F i f t h  Amendments 
and , an to  th e  s t a te s ,  the  f r e e d om  from  
u n c o n s c io n a b le  in v a s io n s  o f  p r iv a c y  ,• 
nnd  th e  f r e e d o m  f r o m  conv ic t ions  
based upon  c oe rced  c on fe s s io n s  en joy 
a n  in t im a te  r e l a t i o n  in  t h e i r  p e rpe tua ­
t io n  o f  p r i n c i p le s  o f  h u m a n i t y  and 
c iv i l  l i b e r t y ,  a n d  e xp re s s  supp lem en t­
in g  ph a se s  o f  th e  sam e  c on s t i tu t io n a l 
p u rp o s e— to  m a in t a i n  in v io la t e  la rge 
a re a s  o f  p e r s o n a l  p i i v n c y ;  the  ph i lo s ­
o ph y  o f  e ach  am en dm en t  nnd o f  each 
f r e e d om  is c om p lem e n ta ry  to , a l ­
th ough  n o t  d ep e nd en t  upon , th a t  o f 
the  o th e r  in  i t s  s p h e re  o f  in f luence—  
the v e r y  l e a s t  t h a t  t o g e th e r  they  as­
s u re  in  e i t h e r  s p h e r e  is  t h a t  n o  man 
is t o  be con v ic ted  on uncon s t i tu t io n a l 
ev idence .

[S e e  annotation reference 2 ]
L a w  § 8 4 0 ;  Evidence 
u n c o n s t i t u t i o n a l  evi-

C o n s t i lu t i o n n l  
§ G81 —  
dencc .

6. T h e  r u l e  w h ic h  e xc ludes  uncon­
s t i t u t i o n a l  e v id en ce  f r o m  be ing  ad­
m it ted  in  a s t a t e  c r im in a l  t r i a l  is an 
c ss en t in l  p a r t  o f  bo th  the  F o u r t h  and 
F o u r t e e n t h  A m endm en ts .

[S e e  annotation y. 1544 , infra]

ANNOTATION 
1. A dm issib ility  o f evidence ob tained  hy 

illcgnl search , 24 A L R  1408; 32 A I.H  408; 
41 A L It 1145; 52 ALU 477; 88 A LU  318; 
134 ALU 810; 150 A LU  50G. As to  m odern 
(p r io r  to the M app C ase! s ta tu s  o f ru le , 
see DO A I.il2d  531. See a lso  03 L cd 1797; 
90 L  cti 145; 98 L ed 581; 100 L  ed 230; C 
I, cd 2d 1544 (d ea lin g  w ith  U n ited  S ta te s  
Suprem e C o u rt cases  in  p o in t).

K EFE R EN C ES2 . R ig h t o f p rivacy , 138 AI.R 22; 1C8 
A LR  410; 14 A LR 2d 750.

3. C o n stitu tio n a lity  o f fodc 1 nnd state 
reg u la tio n  of obscene li te ra tu re , 1  L 
2d 2211; 4 L  ed 2d 1821.

4. T he S uprem e C ourt and th e  righ t of 
free  speech nnd p ress , 93 L  cd 1151; 2 
L ed 2d 170G.
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M APP 
3G7 US G-13, G L ed 

Courts § 681 — conflicts.
7. Tlie very essence of a healthy 

federalism depends upon the avoid­
ance of needless conflict between 
state and federal courts.
Criminal Law § 4G — rights of ac­

cused — fair procedure.
8. However much in a particular 

case insistence upoii observance by 
law officers of traditional fa ir pro­
cedural requirements may appear as a 
technicality tha t inures t,o the benefit 
of a g u 'ty  person, the history of the 
criminal law proves that tolerance of 
short-cut methods in law enforcement 
impairs its enduring effectiveness.
Evidence § G81 — illegally obtained 

evidence — procedure.
9. In determining whether a state 

conviction of crime is constitutionally 
impermissible because of the admis-

v OHIO 1083
2d 1081, 81 S Ct 1CS4 

sion at the trial o ' evidence unconsti­
tutionally obtained, state procedural 
requirements governing assertion and 
pursuance of direct and collateral 
constitutional challenges to criminal 
prosecutions m ust be respects 1.

[See annotation p. 1544, infra]

Point f ‘> om Separate Opinion
Constitutional Law § 930 — freedom 

of speech — obscenity.
10. A state statute making criminal 

the mere knowing possession or con­
trol of obscene m aterial is invalid be­
cause inconsistent with the rights of 
free thought and expression assured 
against state action by the Fourteenth 
Amendment. [From separate opinion 
hy Stewart, J.]

[See annotation references 3, 4]

A PPEA R A N CES O F COUNSEL 

A. L. K earns argued the  cause fo r appellant.
G ertrude Bauer M ahon argued th e  cause fo r appellee. 
B ernard  A. B erkm an fo r Am erican Civil L iberties Union and 

th e  Ohio Civil L iberties Union, as amici curiae.
B riefs of Counsel, p 1542, in fra .

O P IN IO N  O F T H E  COURT

Mr. Justice  Clark delivered the  
opinion of the  Court.

A ppellant stands convicted of 
knowingly having had in her posses­
sion and under he r control certain  
lewd and lascivious books, pictures, 
nnd photographs in violation of 
§ 2905.34 of Ohio’s Revised Code.* 
As officially s ta ted  in the  syllabus to 
its opinion, the  Suprem e Court of 
Ohio found th a t  her conviction was 
valid though “based prim arily  upon 
the introduction in evidence of lewd 
and lascivious books and pictures un­
lawfully seized during an unlawful 
search of defendant’s home . . . ." 
170 Ohio S t 427, 428,11 Ohio Ops 2d 
1G9, 1GG NE2d 387, 388.

•PG7 U S GUI 
♦On May 23,1957, th ree  Cleveland 

police officers arrived a t  appellant’s 
residence in th a t  city pu rsuan t L« in­
form ation th a t  “a person [was] h id­
ing out in th e  home, who was wanted 
fo r questioning in connection with a 
recent bombing, and th a t  there  was 
a large am ount of policy parapher­
nalia being hidden in the  home." 
Miss Mapp and he r daugh ter by a 
fo rm er m arriage lived on the  top 
floor of the  two-fam ily dwelling. 
Upon th e ir  a rriv a l a t  th a t  house, the 
officers knocked on the  door and de­
manded entrance bu t appellant, a f t­
er telephoning her a tto rney , refused 
to adm it them  w ithout a search w ar­
ra n t. They advised th e ir  liead-

1. T he s la tu lo  prov ides in p e rtin e n t p a r t  
th u t

"N o person  shall know ingly  . . .
have in his possession  o r u n d e r his contro l 
nn ohxcenc, lewd, o r  lasciv ious hook [o r] 
• . . p ic tu re . . . .

"W hoever v io la tes  th is  section  shall be 
fined no t less th a n  tw o h u nd red  n o r m ore 
th a n  tw o th ousand  do lln rs o r  im prisoned 
no t less than  one nor m ore th a n  seven 
y ea rs , o r bo th .”
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q u arte rs  of th e  situa tion  and under­
took a  surveillance of the  house.

The officers again  sought en trance 
some th re e  hours la te r  when fou r 
or m ore additional officers arrived  on 
th e  scene. W hen Miss Mapp did 
not come to  th e  door im m ediately, a t  
lea s t one of th e  several doors to  
th e  house w as forcibly opened2 and 
th e  policemen gained adm ittance. 
M eanwhile M iss M app's a tto rney  a r ­
rived, b u t th e  officers, having se­
cured th e ir  own en try , and continu­
ing in th e ir  defiance of the  law, 
would perm it him  neither to  see Miss 
Mapp nor to en te r th e  house. I t  
appears th a t  M iss Mapp was h a lf­
way down the  s ta irs  from  the  up­
per floor to  th e  fro n t door when th e  
officers, in thi3 h ighhanded m anner, 
brcke in to  the  hall. She demanded 
to  see the  search wr . ant. A paper, 
claimed to  be a ' l.. ran t, was held 
up by one of *ne officers. She 
grabbed the  " w a rra n t” and placed 
it  in her bosom. A strugg le  ensued 
in which th e  officers recovered th e  
piece of paper and as  a  resu lt of 
which they  handcuffed appellant be- 

*f3G7 U S G151 
cause she had  been "belligerent” *in 
resisting  th e ir  official rescue of th e  
“ w arian.,” from  her person. Run­
ning roughshod over appellant, a  
policeman “grabbed” her, “ tw isted 
[her] hand,”  and she "yelled [and] 
pleaded w ith  h im ” because " i t  was 
hu rting .” Appellant, in handcuffs, 
was then  forcibly taken  upsta irs to  
her bedroom w here the  officers 
searched a  d resser, a  chest of draw ­
ers, a  closet and some suitcases. 
They also looked in to  a photo album 
and th rough  personal papers belong­
ing to  the  appellant. The search 
spread to th e  re s t  of the  second 
floor including the  child’s bedroom,

6 L ed 2d '

th e  living room, th e  kitchen and a r'  ; 
dinette . T he basem ent of the build­
ing  ant1, a  tru n k  found therein were 
also searched. The obscene materi- 
als fo r possession of which she was - -  
u ltim ately  convicted w ere discovered 
in th e  course of th a t  widespread 
search.

?Sk ■

V •

A t the  tr ia l  no search warrant 
w as produced by th e  prosecution, nor 
w as th e  fa ilu re  to  produce one ex­
plained or accounted for. A t best, 
“T here is, in  th e  record, consider- 
able doubt as to  w hether there ever 
was any w a rra n t fo r th e  search of 
defendant's hom e.” 170 Ohio St, 
a t  430,166 NE2d, a t  389. The Ohio 
Suprem e C ourt believed a “reason­
able argum en t” could be made that 
th e  conviction should be reversed 
“because the  ‘m ethods’ employed to 
obtain the [evidence] . . . were 
such as to ‘offend “a  sense of jus­
tice,” ' ” b u t the  court found deter­
m inative th e  fac t th a t  th e  evidence 
had not been taken  “from  defend­
a n t’s person by the  use of brutal or 
offensive physical force against de­
fendan t.” 170 Ohio S t, a t  431, 166 
NE2d, a t  389, 390.

T he S ta te  says th a t  even if the 
search were m ade w ithou t authori­
ty , or otherw ise unreasonably, it is 
not prevented from  using the  uncon­
stitu tionally  seized evidence a t trial, 
c iting  Wolf v Colorado, 338 US 25, 
93 L ed 1782, 69 S C t 1359 (1919), 
in which th is  Court did indeed hold 
“th a t  in a  prosecution in a  Slate 
court fo r a  S ta te  crim e th e  Four- 

♦13G7 US GIG] 
tccn th  A m endm ent "‘does not forbid 
tho adm ission of evidence obtained 
by an unreasonable search nnd sei­
zure.” A t p. 83. On th is  appeal, of 
which we have noted probable ju ris­
diction, 361 US 868, 5 L  ed 2d 90, 81

• •• * .or-

2. A police ofiicer tes tified  tlm t "w e did 
p ry  th e  screen  door to  g a in  en tran ce” ; 
the n tto rn ey  on th e  scene testified  tlm t 
n policcm nn " tr ie d  . . .  to  kick i r  the

doo r" nnd then  "b roke  th e  g la ss  in the door 
nnd som ebody reached  in  nnd opened the 
door nnd le t them  in " ; th e  a p p e lla n t te s ti­
fied th a t  “ The back door wns broken."

s Ct 111. i- 
we review t
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S Ct 111, i t  is urged once again  th a t  
we review th a t  holding.3

! Seventy-five years ago, in Boyd v 
United S tates, 116 US 616, 630, 29 
L ed 746, 751, 6 S C t 524 (1886), 
considering th e  Fourth* and F if th  

; Amendments as running “alm ost in­
to each o ther”6 on the  fac ts  before 

. it, thi3 Court held th a t  th e  doctrines 
i of those Am endm ents "apply to all 
invasions on the  p a rt of the  govern­
ment and its employes of th e  sancti­
ty of a m an's home and the privacies 
of life. I t  is not th e  breaking of 
his doors, and the rum m aging of his 

»I3G7 US G171 
.drawers, T h a t  constitu tes tlie es­
sence of the offence; bu t i t  is the 
invasion of his indefeasible r ig h t of 
personal security, personal liberty  
nnd private property . . . .  B reak­
ing into a house and opening boxes 
nnd draw ers a re  circum stances of 
aggravation; b u t any forcible and 
compulsory extortion of a m an 's own 
testimony or of his private papers 
to he used as evidence to convict him 
of crime or to  fo rfe it his goods, is 
within the condemnation . . .  [of 
these A m endm ents]."

The Court noted th a t  "constitu ­
tional provisions for the  secu rity  of 
person and property should be liber­
ally construed. . . . I t  is the  duty

3. O ther issues lmve been ra ised  on th is  
appeal bu t, In tho view w e have tak en  of 
the case, they  need n o t be decided. A l­
though ap p e llan t chose to  u rg e  w h a t m ny
have appeared  to  lie th e  su re r  g round  fo r 
favorable d isposition  nnd did n o t in s is t 
that W olf be overru led , th e  am icus cu riae , 
who w as also perm itted  to  p a rtic ip a te  in 
the oral nr gum out, did urgo tho  C o u rt 
to override W olf.

•I. ' The r ig h t o f the people to  be secure 
In th e ir persons, houses, p ap e rs , and 
cirects a g a in s t un reasonab le  senrclics nnd 
seizures, shall no t be v io lated , and  no 
Warrants shall issue, b u t upon probnldu 
cause, supported  by O ath  o r n (linna tion , 
and particu la rly  describ ing  the  p lace to  
he searched, and  th e  persons o r th in g s  to
he seized."

v OHIO 1085
2d 1081, 81 S Ct 1G84 

of courts to  be w atchful fo r the con­
stitu tional r ig h ts  of the  citizen, and 
aga in st any s tea lth y  encroachm ents 
thereon ." A t p. 635.

In  th is  jealous regard  fo r m ain­
ta in ing  the in teg rity  of individual 
righ ts , the Court gave life to Madi­
son 's prediction th a t  “independent 
tribunals of ju stice  . . . will be 
natu rally  led to  res is t every en­
croachm ent upon rig h ts  expressly 
stipulated fo r in the  Constitution 
by the  declaration of r ig h ts .” I  A n­
nals of Cong 439 (1789). Conclud­
ing, th e  Court specifically referred  
to  the  use of th e  evidence there  
seized as “unconstitutional.” A t p. 
638.

Less than  30 years a f te r  Boyd, 
th is  Court, in W eeks v United S tates, 
832 US 383, 58 L ed 652, 34 S Ct 
141, LUA1915B 834, Ann Cas 1915C 
1177 (1914), s la ted  th a t  “ tho Fourth  
Am endment . . . p u t the  courts 
of the  U nited S ta tes and Federal 
officials, in the  exercise of their 
power and au tho rity , under lim ita­
tions and res tra in ts  [and] . . . 
forever secure[d] the peoplo, th e ir  
persons, houses, papers nnd effects 
aga in st till unreasonable searches 
and seizures under the guise of law 
. . . and the du ty  of giving to it 
force and effect is obligatory upon 
all entrusted  under our Federal sys-

5. Tlie close connection  betw een th e  con­
cep ts  In ter em bodied in those two A m end­
m en ts  hud been noted n t le a s t ns ea rly  
ns 1705 by Lord C am den, on w hose opinion 
in  K ntick  v C a rrin g to n , 10 llo w c ll’s  S ta to  
T ria ls , 1020, tlie Uoyd co u rt d rew  heavily. 
L ord  Camden had no ted , a t  1073:

" I t  is very ce rta in , th a t  tho  law  ohligotli 
no m an to accuse h im self; because the 
n ecessary  m euns of com pelling uelf- 
nccusutioti, fa lling  upon th e  innocent as 
well ns Hie g u ilty , would bo both cruel 
and u n ju s t; and i t  should  seem , tlm t search  
fo r evidence is disallow ed upon thu sam e 
princip le. T here too the innocent would 
be confounded w ith  th e  g u ilty .”
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tem  w ith the  enforcem ent of the 
laws.” A t pp. 391, 392.

•[3G7 US G181
•Specifically dealing w ith the  use 

of the  evidence unconstitutionally 
seized, the  Court concluded:

" I f  le tte rs  and privr.te documents 
can thus be seized and held and used 
in evidence against a citizen accused 
of an offense, the  protection of the 
F ourth  Am endm ent declaring his 
r ig h t to be secure against such 
searches and seizures is of no value, 
and, so f a r  as those thus placed are 
concerned, m ight as well be stricken 
from  the Constitution. The efforts 
of the  courts and their officials to 
bring the  guilty to punishm ent, 
praisew orthy as they  are, are  not to 
be aid id by th e  sacrifice of those 
g rea t principles established by years 
of en teavor and suffering which 
b^ ' * r t  Milted in th e ir  embodiment 
i._ .he fa  dam ental law of the land." 
A t p. 393.

Finally, the  Court in th a t  case 
clearly sta ted  thn t use of the  seized 
evidence involved “a denial of the 
constitutional righ ts  of the accused." 
At p. 398. Thus, in the year 1914, 
in the  Weeks Case, th is  Court "for 
the  first tim e" held th a t "in a federal 
prosecution the F ourth  Amendment 
barred the use of evidence secured 
through an illegal search and sei­
zure." Wolf v Colorado, supra (338 
US a t  28). This Court has ever 
since required of federal law officers 
a s tr ic t adherence to th a t command 
which th is  Court has held to be a 
clear, specific, and constitutionally 
required—even if judicially implied 
—deterren t safeguard  without in­
sistence upon which tlie F ourth  
Am endm ent would have been re­
duced to “a form of words.” Holmes, 
J., Silvcrthorne Lum ber Co. v United 
S tates, 251 US 385, 392, 6-1 L  ed 
319, 321, 40 S CL 182, 24 ALR 142G 
(1920). I t  m eant, quite simply, that

: W r  >

■ *
"conviction by m eans of ur.Lrsr'-i'^ 
seizures and enforced confeaiM*
. . . should find no sanction a  &  ; 
the  judgm ents of the  courts . .  -■■■■£,
W eeks v U nited S tates, supm* {*2r* *
US a t  392), and th a t  such evidre^ ; ‘
"shall no t be used a t  all.” •* SQmC-p 
thorne Lum ber Co. v United StatoT.: *-r* 
supra  (251 US, a t 392). 3 \

•f3G7 US GIG] :
•T here a re  in the  cases of thh 

Court some passing references to the »vV 
Weeks rule as being one of evidence. .'• > 
B ut th e  plain and unequivocal lan. V 'J. 
guage o f W eeks—and its  later para- j. 
phrase  in Wolf—to the  effect that 
th e  W eeks rule is of constitutional 
origin, rem ains entirely  undisturbed.
In  B yars v U nited States, 273 US 
28, 71 L  ed 520, 47 S C t  218 (1927). 
a  unanimous Court declared that 
" th e  doctrine [cannot] . . .  be 
to lerated  w ider our nonslitutioiul 
system, th a t  evidences of crime dis­
covered by a federal officer in mak- 
ing a search w ithout lawful warrant 
m ay be used agninst thu victim of 
the  unlawful search where a timely 
challenge has been interposed “ At 
pp. 29, 30 (em phasis added). The 
Court, i . Olmstead v United Slates,
277 US 438, 72 L cd 944, 48 S Ct 
6G4, 33 ALR 37G (1928), in nn- 
m istnknble language restated  
W eeks ru le :

the

"The s trik in g  outcome of the 
Weeks case and those which fol­
lowed it was the  sweeping declara­
tion thn t the  F ourth  Amendment, 
although not referring  to or limiting 
the use of evidence in courts, really 
forbade its  introduction if obtained 
by governm ent officers through a 
violation of tho Am endm ent." At 
p. 4G2.

In M tNnbb v United Stales, 318 
US 332, 87 L ed 819, G3 S CL COS 
(1943), we nolo th is s ta tem en t:

" [A ] conviction in the  federal 
corn-is, the foundation of which is

rt* t
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evidence obtained in d isregard  of 
liberties deemed fundam ental by 
the Constitution, cannot stand. 
Boyd v United S ta tes . . . W eeks 
v United S ta tes  . . . .  And th is 
Court has, on Constitutional grounds, 
set aside convictions, both in the 
federal and s ta te  courts, which were 
based upon confessions ‘secured by 
protracted and repeated questioning 
of ignorant and untutored persons, 
in whose niinds the power of officers 

*[3G7 U S 650] 
was greatly  magnified* *. . . or 
‘who have been unlawfully held in­
communicado w ithout advice of 
friends or counsel’ .  . . .” A t 
pp. 339, 340.

Significantly, in McNnbb, the  
Court did then pass on to form ulate 
a rule of evidence, saying, “ [i]n  
the view we take  of the case, how­
ever, it  becomes unnecessary to 
reach the Constitutional issue [for]
. . . [ t]h e  principles governing 
the adm issibility of evidence in fed­
eral criminal tria ls  have not been re ­
stricted . . .  to  those derived 
solely from the  Constituliw.i." A t 
pp. 340, 341.

II.

In 1949, 35 years a fte r  W eeks 
was announced, th is Court, in W olf 
v Colorado (US) supra, again for 
the first tim e,0 discm.scd the cfTcct 
of the Fourth  Amendment upon the  
States through the  operation of the 
Due Process Clause of the Four­
teenth Amendment. I t  said :

‘‘[\V]o have no hesitation  in say­
ing th a t were a  S ta te  affirmatively 
to sanction such police incursion in­
to privacy it would run counter to 
the guaranty  of the  Fourteenth  
Amendment.” A t p. 28.

Nevertheless, a fte r  declaring th a t
6- See, how ever, N ational Safe  D eposit 

Co. v S tead, 232 U S 08, 08 I, ed 001, 34 
S Cl 20!) (1 0 1 1), and A dam s v New Yorlc,

the “security  of one’s privacy 
against a rb itra ry  in trusion  by the  
police” is “im plicit in ‘th e  concept 
of ordered liberty ’ and as such en­
forceable against the  S ta tes  th rough 
the  Due Process Clause,” cf. Palko 
v Connecticut, 302 US 319, 82 L  ed 
288, 58 S C t 149 (1937), and an ­
nouncing th a t  i t  "stou tly  adhere  [d] ” 
to the W eeks decision, th e  Court de­
cided th a t  the W eeks exclusionary 
rule would not th en  be imposed up­
on the  S tates as “an essential in­
gredient of the  r ig h t.” 338 US, a t 
27-29. The C ourt’s reasons fo r not 

*[3G7 US Gil] 
considering essential to th e  *right to 
privacy, as a curb imposed upon the 
S tates by the  Due Process Clause, 
th a t which decades before had been 
posited as p a rt and parcel of the 
Fourth  A m endm ent’s lim itation up­
on fcdetal encroachm ent of individ­
ual privacy, were bottom ed on f ac- 
tual considerations.

While they a rc  not basically rele­
vant to a decision th a t  th e  exclusion­
ary  rule is ;.n essential ingredient of 
the F ou rth  Am endm ent as the r ig h t 
i t  embodies is vouchsafed against 
tiie S ta tes by the  Due Process 
Clause, we will consider the cu rren t 
validity of tlie factual grounds upon 
which Wolf was based.

The Court in Wolf first sta ted  
th a t “ [ t]h c  con trarie ty  of views of 
tho S la tes” on th e  ndoption of the 
exclusionary rule of W eeks was 
"particularly  im pressive” (a t p. 29 ); 
and, in th is  connection, th a t  i t  could 
not "brush  aside the experience of 
S tates which deem the incidence of 
such conduct by the police too slight 
to call for a de te rren t rem edy . . . 
by overriding the  [S la te s ’] relevant 
rules of evidence.’’ A t pp. 31, 32. 
While in 1919, prior to the Wolf 
Case, alm ost tw o-thirds of the S tates
11*2 U S D85, 48 L cd  675, 24 S C t 372 
(1001).
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were opposed to  th e  use of th e  ex­
clusionary rule, now, despite th e  
Wolf Case, m ore th a n  h a lf  of those 
since passing upon it, by th e ir  own 
legislative or jud icial decision, have 
wholly or p artly  adopted o r adhered 
to  the  W eeks ru le . See E lkins v 
United S tates, 364 US 206, Appx, pp. 
224-232, 4 L  ed 2d 1669, 1681-1687, 
80 S C t 1437 (1960). Significantly, 
am ong those now following th e  rule 
is California, w hich, according to  its  
h ighest court, w as “compelled to  
reach th a t  conclusion because o ther 
rem edies have com pletely failed to  
secure compliance w ith  th e  constitu ­
tional provisions . . . People 
v  Cahan, 44 Cal 2d 434, 445, 282 P2d 
905, 911, 50 ALR2d 513 (1955). In 
connection with f 'i is  C alifornia case, 
we note th a t  the second basis elabo­
rated  in W olf in support of its  fail­
ure to  enforce th e  exclusionary doc­
trin e  aga in st th e  S ta te s  was th a t  
“ other m eans of protection” have 

•I 3G7 U S  0521 
been afforded " th e  * righ t to p riva­
cy.”7 338 US, a t  30. The experi­
ence of C alifornia th a t  such other

rem edies have been worthless 
fu tile  is bu ttressed  by the exptn- 
ence of o ther States. The obvio-i^ 
fu tility  of relegating  the Fourth 
A m endm ent to  the  protection of 
o ther rem edies has, moreover, been 

•I3GT U S G331 
♦recognized by th is  C ourt since Wolf. 
See Irv ine v California, 347 US 125* 
137, 98 L ed 561, 571, 74 S Ct 381 
(1954).

Likewise, tim e has set its face 
aga in st w h a t Wolf called the 
“w eighty testim ony” of People v 
D e'ore, 242 NY 13, 150 NE 335 
(11. 6 ) . T here  Justice  (then Judge) 
Caraozo, re jec ting  adoption of the 
W eeks exclusionary rule in New 
York, had said th a t  “ [ t]h e  Federal 
rule ao i t  s tands is e ither too strict 
o r t o ^ l a x ” 242 NY, a t  22,150 NIC, 
a t  588. However, the  force of that 
reasoning has been largely vitiated 
by la te r  decisions of th is Court 
These include the  recen t discarding 
of the  “silver p la tte r"  doctrine which 
allowed federal judicial use of evi­
dence seized in violation of the Con-

7. L ess th a n  h a lf  o f  th e  S ta te s  have  nny 
c rim ina l p rov isions re la tin g  d irec tly  to  
unreasonab le  senrolics nnd se izu res . The 
pun itive  san c tio n s o f  th e  23 S ta te s  a t ­
tem p tin g  to  con tro l su ch  invas ions o f tho 
r ig h t o f p rivacy  m ny be classified  ns fo l­
low s:

Criminal Liability of Affiant for hlali- 
cioun I', icurcmcnt of Search l l 'a r r a n t .— 
A la Code, 1958, T it  15, § 99; A laska  Comp 
Law s A nn, 1949, §G G -7-15; A riz  R ev S tn t 
Ann, 195G, § 13-1454; C al l 'e n  Code § 170; 
Fin S tn t, 1959, §933 .10 ; Gn Code A nn, 
1953, §27 -3 0 1 ; Idaho  Code A nn , 1948, 
§ 18-709; Iow a Code A nn, 1950, § 761.38; 
Min S tn t A nn, 1917, §013 .54 ; M ont Rev 
Codes A nn, 1947, § 9 1 -3 5 -1 2 2 ; N cv Rev 
S ta t  §§ 199.130, 199.110; N J S ta t  A na, 
1910, § 33 :1-04 ; NY P en  Law  § 17CG, NY 
Code C rim  P ro c  § 8 1 1 ; N C  Gen S ta t , 
1953, § 15 -27  (app lies  to  "ofllcevs” o n ly ); 
ND C en tu ry  Code A nn, I960, §§ 12-17-08, 
29-29-18; Okln S tn t, 1951, T it  21, § 585, 
T it 22 , § 1239; O re R ev S ta t ,  § 111.990; 
SD Code, 1939 (S u p p  19G0), § 34.0901; 
U tah  Code A nn, 1953, § 77-51-21.

Criminal Liability of Mayistratc Ingoing 
11'arraut Without Sujrwrtiny Affidavit.— 
NC C on S ta t, 1953, § 15-27; Y a C ole A.m. 
19G0 R ep lacem en t V olum e, § 19.1-89.

Criminal Liability of Officer Willfalhi 
Exceeding Authority of Search Warrant. 
— F in  S tn t  A nn, 1944, §033.17; Iow a Cudo 
A nn, 1050, §751.30; M inn S tn t  A nn, 1950, 
§013.54; N cv R ev S ta t  § 199.450; NY Pen 
Lnw §1817, NY Code C rim  Proc §812; 
ND C en tu ry  Code A nn, 19G0, §§ 12-17-07, 
29 -29-19 ; Okla °-tat, 1951, T it 21, §530, 
T it  22, § 1210; SD  Code, 1939 (S upp  1900), 
§ 34.9905; Tcnn Code A nn, 1955, § 40-510; 
U ta h  Code A nn, 1953, §77 -51 -22 .

Criminal Liability of Officer for Search 
with Invalid Warrant or no IFnriW ik— 
Idaho Code A nn, 1948, § 18-703; M inn S la t 
A nn, 1947, §§G13.53, G21.17; Mo A nn S tat, 
1953, § 558.190; M ont Rev Codes Ann, 
1947, § 94-C50G; N J  S tn t A nn, 1940, § 33:1- 
G5; NY P en  Lnw § 1840; ND C en tu ry  Codo 
A nn, 1900, § 1 2 -1 7 -0 0 ; O kia S ta t  Ana, 
1958, T it 21, §535 ; U tnh  Code A nn, 1953, 
§ 7G-28-52; Vn Code A nn, 19G0 Replace­
m en t V olum e, § 19.1-88; W ash  Rev Code 
§§ 10.79.010, 10.79.045,

.dilution by  s ta b  I 
United S ta tes , 3(
2d 1069. SO S  C 
relaxation o f th e  
.piirem cnts ..s tc 
lengc th e  use 
seized, so th a t  n< 
exclusion, "u ltin  
constitutional sa 
able to  anyone 
on [ th e ]  lire 
searched, Jones 
US 257, 256, 267 
TO'*, SO S C t 7 
( 19G0 ) ; and, fin 
o f a  m ethod to  
evidence uncoils 
federal agents, 
.‘150 US 214, 1C 
2£12 (1056). I  

no f
llr .ii ln o tc  1 a d i r  

llrad u o tc  2
th e

searches,”  b u t 
ported when d 
lid ion, and, a t  
ablcncss is in 
th e  [ tr ia l  cn". 
mine.” Unite- 
Wit) U S GG, 63 
S  C t 430 (195(

I t, th erefo r 
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ing  th e  failu 
to  include th  
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sw er to a pi 
T erm  th a t  
on applicab 

[6 L - d :
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stitulion by s ta te  agents, E lkins v 
United S tates, 364 US 206, 4 L  ed 
2d 1669, 80 S C t 1437, su p ra ; tho  
relaxation of the  form erly  s tr ic t  re ­
quirements as to  standing  to  chal­
lenge the  use of evidence th u s  
seized, so th a t  now th e  procedure of 
exclusion, “ultim ately referab le  to  
constitutional safeguards,” is avail­
able to  anyone even “legitim ately 
on [the] prem ises” unlaw fully 
searched, Jones v U nited S ta tes, 362 
US 257, 2% , 267, 4 L  ed 2d 697, 705, 
706, 80 b  C t 725, 78 A Llt2d 233 
(1960); and, finally, the  form ulation 
of a m ethod to  prevent s ta te  use of 
evidence unconstitutionally seized by 
federal agents, Rea v U nited S tates, 
350 US 214, 100 L  ed 233, 76 S Ct 
292 (1956). Because th e re  can be 

no fixed form ula, we are  
iicaiinote i adm ittedly  m et w ith 
iicadnotc 2 “recurring  questions of 

th e  reasonab^ness of 
searches,” bu t less is no t to be ex­
pected when dealing w ith  a Consti­
tution, and, a t  any ra te , “ [ r e a s o n ­
ableness is in the  first instance fo r 
the [tria l court] . . .  to  de ter­
mine.” United S tates v Rabinowitz, 
339 US 56, 62. 91 L ed 653, 658, 70 
SC t 430 (1950).

It, therefore, plainly appears th a t  
the factual considerations support­
ing the failure of the  W olf Court 
to include the  W eeks exclusionary 
rule when it recognized the  enforce­
ability of th e  r ig h t to  privacy 
against the  S ta tes in 1949, while 
not basically relevant to  the  consti­
tutional consideration, could not, in 
any analysis, now be deemed control­
ling.

III.

♦[367 IIS  6511 
"Some five years a fte r  Wolf, in an ­

sw e r to a plea made here Term  a fte r  
Term th a t  we overturn  its  doctrine 
en applicability of the W eeks exclu- 

16 L e d  2dJ— 09

sionary  rule, th is  Court indicated 
th a t  such should not be done until 
th e  S ta tes had “adequate opportu­
n ity  to  adopt or re jec t the [W eeks] 
ru le.” Irv ine  v California, supra  
(347 US, a t  134). There again  it 
was said :

"N ever until June of 1949 did th is  
C ourt hold th e  basic search-and- 
seizure prohibition in any w ay ap­
plicable to  th e  s ta tes  under th e  F our­
teen th  Am endm ent.” Ibid.

A nd only las t Term , a f te r  again 
carefully re-exam ining th e  Wolf 
doctrine in E lkins v  U nited S ta tes  
(US) supra, the  C ourt pointed out 
th a t  " the  controlling principles” as 
to search and seizure and th e  prob­
lem of adm issibility “seemed clear” 
(a t p. 212) until th e  announcem ent 
in Wolf “th a t  the Due Process Clause 
of th e  F ourteenth  A m endm ent does 
not itse lf require s ta te  courts  to 
adopt the  exclusionary ru le” of the  
W eeks Case. ,A t p. 213. A t the 
sam e tim e, the  Court pointed out, 
" th e  underlying constitutional doc­
trine  which W olf established . . . 
th a t  the  Federal C onstitution . . . 
p rohibits unrnasonrble searches and 
seizures by s ta te  officers” had under­
m ined the  “ foundation upon which 
the  adm issibility of state-seized evi­
dence in a  federal tria l originally 
rested  . . . .” Ibid. The Court 
concluded th a t  i t  was therefo re  
obliged to hold, although it chose the 
narrow er ground on which to do so, 
th a t  all evidence obtained by an un­
constitutional search and seizure 
was inadm issible in a  federal court 
regardless of its  source. Today we 
once again exam ine W olf’s constitu ­
tional documentation of th e  r ig h t to 

privacy free  from  unrea- 
licndnoto 3 sonable s ta te  in trusion, 

and, a fte r  its dozen years 
on our books, a te  led by it to  close 

♦I367 U.S C53] 

the only ♦courtroom door rem aining
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open to  evidence secured by official 
law lessness in flag ran t abuse of th a t  
basic r ig h t, reserved  to  all persons 
as a  specific g uaran tee  aga in st th a t  
very  sam e unlaw ful conduct. We 
hold th a t  all evidence obtained by 
searches and seizures in violation of 
th e  C onstitu tion is, by th a t  sam e 
au tho rity , inadm issible in a  s ta te  
court.

IV.

Since the  F o u rth  A m endm ent’s 
r ig h t of privacy has been declared 

enforceable aga in st the  
ucadnote 4 S ta te s  th rough  th e  Due 

Process Clause of the  
Fourteenth , i t  is enforceable against 
them  by th e  sam e sanction of ex­
clusion as is used ag a in st the  Fed­
eral Governm ent. W ere it o ther­
wise, then  ju s t  a s  w ithou t the  Week3 
rule the  assurance a, n inst unreason­
able federal searches and seizures 
would be “a form  of words,” value­
less and undeserving of m ention in 
a  perpetuu1 c h a rte r  nf inestim able 
hum an liberties, so too, w ithout th a t  
ru le the  freedom  from  sta te  inva­
sions of privacy would be so ephem ­
eral and so neatly  severed from  its 
conceptual nexus w ith  th e  freedom  
from  all b ru tish  m eans of coercing 
evidence ns not to  m erit th is  C ourt’s 
high regard  as  a  freedom  "im plicit 
in the  concept of ordered liberty .” 
A t the tim e th a t  th e  C ourt held in 
Wolf th a t  the  A m endm ent was ap­
plicable to the  S tn tes th rough  the  
Due Process Clause, the cases of 
th is  Court, as we have seen, had 
steadfastly  held th a t  as to federal 
officers the F ou rth  Am endm ent in ­
cluded the  exclusion of the  evidence 
seized in violation of its  provisions. 
Even Wolf "stoutly  adhered" to th a t  
proposition. The r ig h t to privacy, 
when conceded operatively enforce­
able against tho S ta tes, was not sus­
ceptible of destruction by avulsion

of the sanction upon which its
 i  i  i .  .tection and enjoym ent had aiwayg 

been deemed dependent under U*
Boyd, W eeks and Silverthorne Case*. 
Therefore, in extending th e  substm . 
tive protections of due process to 
all constitutionally  unreasonable ;- 
searches—sta te  or federal—it.w i* - ';• '

• *[3G7 U S 6561 
*log:ca!ly and constitutionally  n ece i ' r : 
sa ry  th a t  th e  exclusion doctrine—r ■'
an  essential p a r t  of th e  r ig h t to pri­
vacy—be also insisted  upon as an es- > ' 
sential ingredient of th e  r ig h t newly - " r  
recognized by the  W olf Case. In""” "  
short, the  admission of th e  new con­
stitu tional r ig h t by W olf could not 
consistently to lerate  denial of i u  ' 
m ost im portan t constitutional privi . 
lege, namely, th e  exclusion of the 
evidence which an accused had been 
forced to give by reason of the un­
lawful seizure. To hold otherwise 
is to g ran t the  r ig h t b u t in reality 
to withhold its  privilege and enjoy­
m ent. Only la s t y ear th e  Court it­
self recognized th a t  th e  purpose of 
the  exclusionary ru le  "is  to  deter— 
to compel l'cspcct fo r th e  constitu­
tional guaran ty  in the  only effec­
tively available way— by removing 
th e  incentive to  d isregard  it."  El­
kins v United S ta tes, sup ra  (3GS US 
a t  217).

Indeed, we are aw are o f no re­
s tra in t, sim ilar to th a t  re jected  to­
day, conditioning th e  enforcement 
of any o ther basic constitutional 
r ig h t. The r ig h t to privacy, no less 
im portan t than  any o th er r ig h t care­
fully and particularly  reserved to the 
.uople, would s ir  i in m arked  con­
t ra s t  to all o ther r ig h ts  declared 
as "basic to n free society.” Wolf 
v Colorado, supra (33S US, a t  27). 
This Court hns not hesita ted  to  en­
force as strictly  aga in st th e  S tales 
as i t  docs aga in st th e  Federal Gov­
ernm ent the r ig h ts  o f free  speech 
and of a free press, th e  r ig h ts  to 
notice and to a  fa ir , public tria l, in­

to Led 2 c! J
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eluding, as it  does, th e  r ig h t no t to  
be convicted by use of a  coerced con­
fession, however logically re levan t it  
be, and w ithout regard  to its  re lia ­
bility. Rogers v Richmond, 365 US 
534, 5 L ed 2d 7G0, 81 S C t 735 
(19G1). And noth ing  could be m ore 
certain than  th a t  when a coerced 
confession is involved, " th e  relevan t 
rules of evidence” a re  overridden 
without regard  to  " th e  incidence of 
such conduct by the police,” s ligh t 
or frequent. W hy should n o t th e  
same rule apply to w h a t is ta n ta ­
mount to coerced testim ony by way 
of unconstitutional seizure of goods, 
papers, effects, documents, etc. ? We 

*1367 US G571 
find th a t, ♦as to  the Federal Govern­

m ent, the  F o u rth  and 
iieadnotc 5 F if th  A m endm ents and, 

as to  the S tate3, the  
freedom from  unconscionable inva­
sions of privacy nnd th e  freedom  
from convictions based upon coerced 
confessions do enjoy an. " in tim a te  re- 
lalion”1 in th e ir perpetuation  of 
"principles of hum anity  and civil 
liberty [secured] . . . only a f te r  
years of s truggle,” Bram  v United 
States, 1GS US 532, 543, 544, 42 
L ed 5G8, 573, 574, 18 S C t 183 
(1897). They express "supplem ent­
ing phnses of the sam e constitu tion­
al purpose—to m aintain  inviolate 
largo areas of personal privacy.” 
Feldman v United S tates, 322 US 
4S7, 489, 490, 88 L cd 1408, 1412, 
1113, C4 S Ct 1082, li54 ALK 982 
(1944). Tlie philosophy of each 
Amendment and of each freedom  is 
complementary to, although not de­
pendent upon, th a t of the o ther in 
its sphere of influence—the very 
least th a t together they assu re  in 
cither sphere is th a t  no m an is to 
be convicted on unconstitutional evi­
dence. Cf. Rochin v California, 342

8. Hut coinpnrc W nley v Jo h n s to n , 816 
I'S  101, 101, 86 1. cd 1302, 1301, 62 fi C t 
504, nnd C ham bers v F lo r id a , 300 U.S 
227, 230, 81 L cd 716. 721, 60 S C t <172,

US 165, 173, 96 L ed 183, 190, 72 
S C t 205, 25 ALR2u 1396 (1952).

V.

Moreover, our holding th a t  the  ex­
clusionary ru le is an  essential p a rt  

of both the  F o u rth  and 
iicndnote 6 F ourteenth  Am endm ents 

is not only the  logical dic­
ta te  of prior cases, b u t i t  also m akes 
very good sense. There is no w ar 
r .tween the  Constitution and com- 

.on sense. Presently , a  federal 
prosecutor m ay m ake no use of evi­
dence illegally seized, b u t a S ta te ’s 
a tto rney  across tho s tre e t mny, al­
though  he supposedly is operating 
under th e  enforceable prohibitions 
of the sam e Amendment. Thus the  
S tate , by adm itting  evidence unlaw­
fully seized, serves to encourage dis­
obedience to the  Federal C onstitu­
tion which it is bound to  uphold. 
Moreover, as wns said in Elkins, 

“ [ t]h e  very essence of 
iicniinute 7 a healthy federalism  de­

pends upon the avoid­
ance of needless conflict between 

•1307 US C.’>31 
♦state and federal courts.” 3G4 US, 
a t  221. Such a conflict, h e rea fte r 
needless, arose th is  very Term , in 
Wilson v Schncltler, 3G5 US 381, 5 
L  cd 2d 620, 81 S Ct G32 (1% 1), in 
which, and in spite of the  prom ise 
made by Ren, we gave full recogni­
tion to our practice in th is regard  by 
refusing  to  res tra in  a federal officer 
from  testify ing  in a s ta te  court as 
to  evidence unconstitutionally seized 
by him in the perform ance of his du­
ties. Yet tlie double s tandard  recog­
nized until today hardly pu t such a 
thesis into practice. In noncxclu- 
aionary States, federal officers, be­
ing human, were by it invited to and 
did, as our cases indicate, s tep  across

w ith  W eeks v U nited  S tn tes , 232 US 383, 
63 L ed 652, 34 S C t 311, I.KA191GH 831, 
A nn Cas 1915C 1177, nnd W olf v  C olorado, 
338 US 25, 93 L cd 1782, 69 S C t 1359.
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th e  s tre e t to  the  S ta te ’s a tto rney  
w ith th e ir unconstitutionally  seized 
evidence. Prosecution on th e  basis 
of th a t  evidence was then  had in a 
s ta te  court in u tte r  d isregard  of the 
enforceable F o u rth  A m endm ent. If  
the  fru its  of an unconstitutional 
search had been inadm issible in both 
s ta te  and federal courts, th is  induce­
m ent to evasion would have been 
sooner elim inated. There would be 
no need to  reconcile such cases as 
Rea and Schnettler, each pointing 
up the  hazardous uncertain ties of 
our heretofore am bivalent approach.

Federal-state  cooperation in the 
solution of crim e under constitu­
tional standards will be promoted, if 
only by recognition o f th e ir  now 
m utual obligation to respect the 

sam e fundam ental cri- 
iicadnote 8 teria  in th e ir  approaches.

"How ever much in a  par­
ticular case insistence upon such 
rules may appear as a  technicality 
th a t inures to the benefit of a guilty 
person, the  history  of the criminal 
law proves th a t  tolerance of sho rt­
cut m ethods in law enforcem ent im­
pairs its enduring effectiveness.” 
Miller v United S tates, 357 US 301, 
313, 2 L cd 2d 1332, .1340, 78 S Ct 
1190 (1958). Denying shortcu ts to 
only one of two r.uopctating law en­
forcem ent agencies tends naturally  
to breed legitim ate suspicion of 
"working arrangem en ts” whose re­
sults a re  equally tain ted . B yars v 
United S tates, 273 US 28, 71 L cd 
520, 47 S Ct 248 (1927); L ustig  v 
United States, 33.? US 74, 93 L ed 
1819, 69 S ( c 1372 (1949).

*[3G7 US G39]
♦There are  those who say, as did 

Justice (then Judge) Cavdozo, that 
under our constitutional exclusion, 
a ry  doctrine " [ t ]h c  crim inal is to 
free because the  constable has blun­
dered.” People v Defore, 242 NY, at 
21, 150 N E, a t  587. In some :ascj 
th is  will undoubtedly be the i sulL* 
But, as was said in Elkins, “V ere is 
another consideration—the i 'pera- 
tive of judicial in tegrity .” 3 >4 US. 
a t  222. The crim inal goes ; ree, if • . 
he m ust, b u t i t  is the law th it seta 
him free. N othing can destroy a 
governm ent m ore quickly than its 
failure to  observe its  own laws, or 
worse, its  disregard of the  charter of 
its  own existence. As Mr. Justice 
Brandeis, dissenting, said in Olm­
stead v United S tates, 277 US 438. 
485, 72 L cd 944, 959, 48 S Ct 564, 
66 ALR 376 (1928): "O ur Govern­
m ent is the  potent, the omnipresent 
teacher. For good or for ill, it 
teaches the whole people by its 
example. . . .  If  the  Govcninu it 
becomes a  law brenke., i t  breeds con­
tem pt fo r law ; i t  invites every man 
to  become a law unto himself; it 
invites anarchy .” Nor can it lightly 
ho assumed th a t, ns r. prnetlcrl 
m atter, adoption of the exclusionary 
rule fe tte rs  law enforcem ent. Only 
las t year th is  Court expressly con­
sidered th a t  contention and found 
th a t  “pragm atic evidence of a sort" 
to the con trary  was not wanting. 
E lkins v United States, supra  (304 
US a t 218). The Court noted that

"The federal courts themselves 
have operated under tho exclusion­
ary  rule of Weeks fo r alm ost half

9. A s is nlw nys the cnae, how ever, s ta te  
procedural req u irem en ts  govern in g  a s se r­

tion  nnd pu rsu an ce  o f d irec t 
llcadnote 0 and co lla te ra l con stitu tio n a l 

challenges to  :r im inn l p ro se­
cutions m ust ho respected . W e note, m ore­
over, th a t  the class o f s ta te  convictions 
pc ssihly affected hy th is  decision is  of 
rc.'utivoly narrow  com pass w hen com pared 
witli lJurim  v Ohio, 3U0 U S 252, 3 1. ed 2d

1209, 79 S C t 11C 1, Grlllin v Illinois, 851 
U S 12, 100 L ed 891, 70 S C t 585, 55 A l.ll 
2d 1055, nnd I'ennsy lvnn ia  ex rcl. H erm an 
v C laudy, 350 U S  110, 100 I. ed 120, 70 
S C t 223. In  those cases Die sam e con­
ten tio n  w as urged  and  la te r  proved un­
founded. In  nny ease, f a r th e r  delay in 
reach ing  tho  p re sen t re su lt could have no 
effect o th e r lim n to com pound the dilllcul- 
tics.
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•r.107 U S GG01 
a century ; *yet i t  has no t been 
suggested c ither th a t  th e  Federal 
Bureau of Investigation10 has th ere ­
by been rendered ineffective, or th a t  
the adm inistration of crim inal ju s ­
tice in tlie federal courts has thereby  
been disrupted. Moreover, th e  ex­
perience if the  s ta te s  is im pressive,
. . . he movement tow ards the  
rule of exclusion has been halting  
but .seemingly inexorable." Id. 3G4 
US a t 213, 219.

The ignoble sho rtcu t to con- 
left open to the  S ta te  tend 
stroy the  en tire  system  of 
lutional res tra in ts  on which t. j -  
ertics of the  people res t.11 H aving 
once recognized th a t  the  r ig h t to 
privacy embodied in  the  F ourth  
Amendment is enforceable against 
the Slates, and th a t  the r ig h t i.o be 
secure aga in st rude invasions of 
privacy by s ta te  officers is, th ere ­
fore, constitutional in origin, we can

SEPA R A TE

♦ nr,7 U S GGll
•Mr. Justice  Black, concurring.

For nearly  tucy years, since tho 
decision of th is  Court in W eeks y 
United S ta tes ,1 federal courts have 
refused to perm it th e  introduction 
into evidence against an accused of 
his papers and effects obtained by 
"unreasonable searches and sei­
zures" in violation A  th e  Fourth  
Amendment. In  Wolf v Colorado, 
decided in 1949, however, th is  Court 
held th a t "in  a  prosecution in a  S tate  
court for a S la te  crim e the  Four­
teenth Am endm ent does not forbid 
the ndmissicn of evidence obtained 
by an unreasonable search and sei-

10. See trio rcnm rka of M r. Iloover, Dl- 
rceior o f the  Fcdcrn l B ureau  o f In v es ti­
gation, FB I I,nw  E nfo rcem en t B ulletin , 
Septem ber, 1952, pp. 1-2, quoted in E lkins 
v U nited S tn te s . 304 U S  200, 218, 219, note 
«. -1 I. ed 2d 100? 1078, 1G79, 80 S Ct
1137.

no longer perm it th a t  r ig h t to  re ­
m ain an em pty promise. BsCv ise 
it  is enforceable in the  sam e m anner 
and to  like effect as o ther basic 
r ig h ts  secured by the  Due Process 
Clause, we can no longer perm it it  
to be revocable a t  the  whim  of any 
police officer who, in th e  nam e of 
law enforcem ent itself, chooses to 
suspend its enjoym ent. Our deci­
sion, founded on reason and tru th , 
gives to  tho individual no more than  
th a t  which the  C onstitution guar­
antees him, to the  police officer no 
less than  th a t to  which honest law 
enforcem ent is entitled, nnd, to  the  
courts, th a t  judicial in teg rity  so 
necessary iu th e  true  adm inistration 
of justice.

The judgm ent of the  Supreme 
Court of Ohio is reversed and the 
cause rem anded for fu r th e r  pro­
ceedings not inconsistent w ith th is 
opinion.

Reversed and remanded.

O PIN IO N S

zurc.”* I concurred In th a t  holding 
on those grounds:

"F o r reasons sta ted  in m y dissent­
ing opinion in Adamson v. California, 
332 U.S. 40, Gl>, I agree w ith the  con­
clusion of the Court th a t  the  Fourl ii 
Am endm ent’s prohibition of 'un rea­
sonable searches and seizures’ is en­
forceable aga in st the si at.es. Con­
sequently, I should be fo r reversal 
of th is  case if I thought the  Fourth  
Amendment not only prohibited 'un­
reasonable searches and seizures,’ 
bu t also, of itself, barred the  use of 
evidence so unlawfully obtained. 
B ut 1 agree w ith w hat appears to

11. Cf. M nrcus v Scorch W a r ra n t  of 
P ro p e rty , G L cd 2d post, p . 1127.

1. 232 l!S  383, 5S 1, cd 052, 34 S Ct 341, 
LKA1915B 831, A nn Cur. 101GC 1177, do- 
cided in 191-1.

2. 338 U S 26, 33, 93 L cd 1782, 1788, G9 
S C t 1369.
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be a plain im plication of th e  Court’s 
opinion th a t  the  federal exclusionary 
ru le  is no t a  command of the F ourth  
A m endm ent b u t is a judicially 
created ru le of evidence which Con­
gress m ight negate .”3

I am still no t persuaded th a t  the  
F ou rth  Am endm ent, s tand ing  alone, 
would be enough to b a r  the  introduc­
tion into evidence aga in st an accused 
of papers and effects seized from  
him in violation of its  commands. 
For the  F ourth  A m endm ent does not 
itse lf contain any provision express­
ly precluding the  use of such evi-

\ ’3G7 U S GG21 
dence, and I am ^extrem ely doubtful 
ih a t  such a provision could properly 
bt inferred  from  noth ing  m ore than 
the  basic command aga in st unrea­
sonable searches and seizures. Re­
flection on th e  problem, however, in 
the  ligh t of cases coming before the 
Court since Wolf, has led me to  con­
clude th a t  when th e  F ourth  Amend­
m ent’s ban ag a in s t unreasonable 
searches and seizures is considered 
together w ith the  F ifth  Am end­
m ent’s ban ag a in s t compelled self­
incrim ination, a constitu tional basis 
em erges which n^t only justifies but 
actually requires the exclusionary 
rule.

The close in terre la tionsh ip  be­
tween the  F o u rth  and F ifth  Amend­
m ents, as they  apply to th is  prob­
lem,4 h as  long been recognizee? and, 
indeed, was expressly made the 
ground fo r th is  C ourt’s holding in 
Boyd v United S ta te  /  There the

Court fully discussed th is  relation­
ship and declared itse lf "unable to 
perceive th a t  the  seizure of a man’s 
p riva te  books and papers to  be used 
in evidence ag a in s t him  is substan­
tially d ifferent from  compelling him 
to  be a w itness aga in st himself.”* 
I t  was upon th is  ground th a t  Mr. 
Justice Rutledge largely relied in his 
d issenting opinion in the  W olf Case.7 
And, a lthough I rejected  the  argu­
m ent a t  th a t  tim e, its  force has, for 
m e a t least, become, compelling with 
th e  more thorough understanding of 
th e  problem b rough t on by recent 
cases. In  the  final analysis, it  seems 
to  me th a t  th e  Boyd doctrine, 
though perhaps not required  by the 
express language of the Constitution 
stric tly  construed, is amply justified 
from  an h istorical standpoint, souiul- 

*[3G7 U S G331 
ly based in reason, *and en tirely  con­
sis ten t w ith  w hat I regard  to be the 
proper approach to in terp re ta tion  of 
our Bill o f R ights— an approach well 
sa t out by Mr. Justice  Bradley in the 
Boyc Case:

C o n stitu tio n a l provisions for 
the  security  of person and property 
should be liberally construed. A 
clorR. and literal construction de­
prives them  of ha lf th e ir  efficacy, 
and leads to  gradual depreciation of 
the  righ t, as if it  consisted m ore in 
sound than  in substance. I t  is the 
du ty  of the  courts to bo watchful 
fo r the constitutional r ig h ts  of the 
citizen, and against any s tea lth y  en­
croachm ents thereon."*

6 L  ed 2 d

3. Id . 338 U S n t 39, <10.
4. T he in te rre la tio n sh ip  betw een tho  

F o u rth  and  tho F if th  A m endm ent*  in th ,*  
nree, does n o t, o f cou rse , ju s ti fy  n narrow - 
in ^  in th e  in te rp re ta tio n  of e ith e r  o f tlicsi 
A m endm ents w ith  lc sp u c t to a re a s  i r
w hich they  o p era te  se p a ra te ly . See F o b -  
m nn v U nited  S ta te s , 322 U S <187, 502, 603, 88 L  cd 1408, 1119, 1 120, 01 S C t 1032.
154 A LR  082 (d issen tin g  o p in io n ); Finnic 
v M aryland, 359 U S 3G0, 374-381, 3 L cd
2d 877, 880-892, 79 S C t 801 (d issen tin g  
op in ion).

y.A-

i - ■

’is

5. 11G US GIG- 25 L ed 74G, 0 S C l 521.
G. Id . 110 U S  a t  033.
7. 338 US a t  <17, 48.8. U 0  U S n t  035. A s th e  C ourt point*

ou t, M r. Ju s tic e  B rad ley ’s app roach  to  in­
te rp re ta tio n  o f the  Bill o f R ig h ts  stem m ed 
d irec tly  from  tlie s p i r i t  in w hich th n t 
g re a t  c h a rte r  o f lib e rty  w ns offered for 
udoption on Die floor o f the H ouse of 
R ep resen ta tiv es by i ts  f ra m e r, Ja m e s  
M adison: “ If  th ey  [ the f irs t ton A m end­
m en ts] a re  inco rpo ra ted  in to  th e  C o n sti­
tu tio n , independent tr ib u n a ls  o f ju s tic e
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The case of Rochin v California,® 
which we decided th ree  years  a f te r  
the Wolf Case, au then ticated , I  
think, the  soundness o f M r. Justice  
Bradley’s and Mr. Justice  Rutledge’s 
reliance upon th e  in terrela tionship  
between th e  F o u rth  and F if th  
Amendments as requiring  th e  ex­
clusion of unconstitutionally  seized 
evidence. In th e  Rochin Case, th ree  
police officer* acting  w ith n e ither a  
judicial v. u rra: \or probable cause,
entered Rochin’s h o n e  for the  p u r­
pose of conducting a  search and 
broke down th e  door to a bedroom 
occupied by Rochin and his wife. 
Upon th e ir  en try  into the  room, th e  
officers saw Rochin pick up and 
swallow two small capsules. They 
immediately seized him  and took 
him in handcuffs to a hospital where 

♦I3G7 US 664 ] 
the capsules ‘‘were recovered by use 
of a stom ach pump. Investigation 
showed thn t th e  capsules contained 
morphine and evidence of th a t  fa c t 
was made the basis of his conviction 
of a crime in a  s ta te  court.

When the question of the  valid ity  
of that conviction was brought here, 
we were presented w ;th  nn alm ost 
perfect example of the  in terre la tion ­
ship between the Fourth  and F if th  
Amendments. Indeed, every m em ­
ber of this Court who participated  
in the decision of th a t  case recog­
nized this in terrela tionship  and re ­
lied on it, to some ex ten t a t  least, 
as justify ing  reversal of Rochin’s 
conviction. The m ajority , though 
careful not to mention tlie F ifth  
Amendment’s provision th a t  “ [n ]o  
person . . . shall be compelled 
in any criminal case to he a w itness

" ill consider them selves in  n p ecu lia r 
m anner the g u a rd ian s  o f those  r ig h ts ;  
they will be nn im pene trab le  b u lw ark  
«Kainst every assum ption  of pow er in th e
l-rgislnlivc o r  E xecu tive ; th ey  w ill he 
naturally  led to re s is t every  encroachm ent 
upon rig h ts  exp ressly  s tip u la ted  fo r in

aga st him self,” showed a t  least 
th a t  .ff was not unaw are th a t  such a 
provision exists, s ta tin g : “Coerced 
confessions offend the  com m unity's 
sense of fa ir  play and decency. . . . 
I t  would be a  stultification of the  re ­
sponsibility which the  course of con­
stitu tional h isto ry  has cast upon th is 
Court to  hold th a t in order to  convict 
a  man the  police cannot ex tra c t by 
force w hat is in h is mind b u t can 
ex trac t w hat is in  his stom ach.” 10 
The m ethods used by the  police thus  
were, according to  the  m ajority , “ too 
close to  the  rack ar.d th e  screw  to 
perm it of constitutional d ifferentia­
tion,”11 and the case w as reversed 
on the  ground th a t  these m ethods 
had violated the  Due Process Clause 
of th e  F ourteen th  A m endm ent in 
th a t  the  trea tm en t accorded Rochin 
was of a kind th a t  "shocks the  con­
science,” “offend [s] 'a sense of ju s ­
tice’ ” and fails to  “respect certain  
decencies of civilized conduct.” 1*

I concurred in the  reversal of the 
Rochin Case, bu t on the ground th a t  
the  Fourteenth  Am endment made 
the  F ifth  A m endm ent’s provision 

•f-%7 US 6G31 
against self-incrim ination ♦applica­
ble to the  S lates and th a t, given a 
broad ra th e r  than  a narrow  construc­
tion, th a t  provision barred  the in tro ­
duction of th is “capsule” evidence 
ju s t as much as it  would have forb id­
den the use of words Rochin m ight 
have been coerced to speak.13 In 
reaching th is conclusion I cited and 
relied on the Boyd Case, the  constitu ­
tional doctrine of which was, of 
course, necessary to m y disposition 
of the case. A t th a t tim e, however, 
those views were very definitely in

the Con; \ilu  tion by the dcclnim tion of 
r ig h ts ."  1 A nnals of C ongress 43'J (1789).

9. 312 US 165, 96 L ed 183, 72 S C t 205, 
25 A L it7.1 139G.10 . Id . 3!.2 U S n t  173.

11. Id . 342 U S n t 172.
12. Id . 312 U.S n t 172, 173.
13. Id . 342 U S n t 171-177.



1 0 9 6 U. S. SUPREME COURT REPORTS 6 Led 2d :'f<

tlie  m inority  fo r only M r. Justice 
D ouglas and I re jected  th e  flexible 
and uncerta in  s tandards  of the  
“shock-the-conscience te s t” used in 
th e  m ajo rity  opinion.11

Two years  a f te r  Rochin, in Irvine 
v California,15 we w ere again called 
upon to  consider th e  validity of a 
conviction based on evidence which 
had been obtained in a m anner clear­
ly  unconstitu tional and arguably 
shocking to th e  conscience. The five 
opinions w ritten  by th is  Court in 
th a t  case dem onstra te  the  u tte r  con­
fusion and u ncerta in ty  th a t  had 
been b rought about by the W olf and 
Rochin decisions. In  concurring, 
Mr. Justice  Chirk emphasized the 
unsa tisfac to ry  n a tu re  of the  C ourt's 
“shock-the-conscience te s t,” saying 
th a t  th is “ te s t” “m akes fo r such un­
certa in ty  and unpredictability  tlia l 
it would be im possible to foretell— 
o ther than  by guessw ork—ju s t  how 
brazen the  invasion of the  in tim ate 
privacies of one’s hom e m ust be in 
order to shock itse lf in to  the protcc- 
t> e a rm s of th e  C onstitution. In 
•ru th , the  practical re su lt of th is ad 
noc approach is sim ply th a t  when 
five Justicc-s a re  sufficiently revolted 
by local police action, n conviction is 
overturned and a guilty  m an m ay go 
free.” 1®

*|3fi7 U S GGIl 
♦Only one th in g  emerged w ith 

complete clarity  from  the  Irvine Case 
— th n t is th a t seven Justice  i rejected  
the  "shock-the-conscience” constitu­
tional standard  enunciate/ in the 
Wolf and ltochin Cases. L u t even 
th is  did ne t lessen th e  confi sion in 
th is  a rea  of the law because t  ic con­
tinued existence of m utually  incon­
sisten t precedents to g e th e r w ith the 
C ourt’s inability se ttle  upor a m a­
jo rity  opinion in the  Irv ine  C iso left 
the  situation  /it least as uncertain as

M . F o r th e  co n cu rr in g  opinion o f Mr.
Ju s tic e  D oug las see id. 342 U S n t  177-179.

15. 347 U S 128, 98 L nd 5G1, 74 S C t 381.

i t  had been before.17 Finally, today 
v/e clear up th a t  uncertainty. As i 
understand th e  Court’s .p inhn  in 
th is  case, we again  reje/ ihecontus. 
ing  “shoclc-the-consciei.ee” standard 
of the  W olf and Rochin Cases and. 
instead, se t aside th is  s ta te  r.onvic- 
tion in  reliance upon the  precise, V 
intelligible and m ore predictabi e con­
stitu tional doctrine enunciated in ' 
th e  Boyd Case. I fully agree with ■ 
Dir. Ju stice  Bradley’s opinion thnt 
th e  two Am endm ents up-u  which 
th e  Boyd doctrine res ts  an,- of vital J * ' 
im portance in our constitutional 
schem e of liberty  and th a t  both are 
en titled  to  a  liberal ra th e r  than 
a  niggardly  in terp re ta tion . The 
courts o f the  country  are  entitled to 
know w ith  as much certa in ty  as pos­
sible w hat scope they  cover. The 
C ourt’s opinion, in my judgment, 
diso.pates the doubt nnd uncertainty 
in  th is  field of constitutional law and 
I am  persuaded, fo r th is  and other 
reasons sta ted , to  depart from  my 
p rio r views, to  accept th e  Boyd doc­
tr in e  as controlling in this s ta le  case 
and to jo in  the  C ourt’s judgment 
and opinion which are  in accordance 
w ith  th a t  constitu tional doctrine.

Dir. Justice  Douglas, concurring.

Though I have joined the opinion 
of th e  Court, I  add a few words.
T his crim inal proceeding started 
w ith a lawless search and seizure.

*1.167 US GG71 
T he police en tered  a  home ♦force­
fully, and seized docum ents that 
w ere la te r used to  convict the  occu­
pant of a crim e.

She lived alone w ith  her fifteen- 
year-old daugh ter in the  second door 
flat o f a duplex in Cleveland. At 
about 1 :30 in the afternoon of May 
23, 1957, th ree  policemen arrived at 
th is  house. They ran g  the  bell, and

To. Id . 317 U S n t 138.
17. See also  U n ited  S ta te .) v  B ah inow it" .

339 U.S 50, GO-08. 94 L  cd  G53, UGO, 061,
70 S C t 430 (d issen tin g  op in ion).

th o  apPcll:)n,
a.-d:cd •

According t ‘ 
i;.0 nolieeme
,.n informal !
source th a t i 
ing out in th* 
for question 
;v recent boi 
knit's
plied only th  
u„n her an
subject abot 
talk.

The appcl 
an attorney 
pending civi 
site would < 
should let 
torney’s ad\ 
would let tl 
produced a 
l or the nex 
l ho police 1:
At four o’c. 
increased to 
lan l's  lawyei 
and one of 
th a t  they  no 
but the ofiV 
Instead, goii 
officer first 
when th a t l 
broke the j 
opened it f r

The appo 
step s going
" I T r l d T ^ c o
police, in  tl>o r 
a  la rg e  a .nor 
lic ing  hidden i

2 . T he pin 
ap p ea red  f ro -  
no  a ttem p t to  
o r con ten ts, t  
h e a rin g  of a 
p re s s . T he S 
"T h e re  i in t 
a s  to  wheiiiev 
fo r  th e  search  
A dm itted ly  . 
au th o r iz in g  a
-.«• l n u n i o i d l t c  1



nir»iBniiinmrwiiinnin>r«irt unwnrfcMMMMnaMWm*' irfTl

M APP v OHIO 1097
3C7 U S G43, 6 L  ed 2d 1081, £1 S C t 1584

the appellant, appearing a t  lier w in­
dow, asked them  w h a t they  wanted. 
According to  th e ir  la te r testim ony, 
the policemen had come to the  house 
on inform ation from  “a confidential 
source th a t  th ere  was a person hid­
ing out in th e  home, who wa3 w anted 
for questioning in connection w ith 
a recent bom bing.” 1 To th e  appel­
lant’s question, however, they  re ­
plied only th a t  th ey  wanted to  ques­
tion her and would not s ta te  the  
subject about which they  w anted to 
talk.

The appellant, who had retained 
an a tto rney  in connection w ith  a 
pending civil m atte r , told the  police 
she would call him  to ask if  she 
should le t them  in. On h e r  a t­
torney's advice, she told them  she 
would let them  in only when they 
produced a  valid search w arran t. 
For the n ex t two and a ha lf hours, 
the police laid siege to the  house. 
At four o’clock, th e ir  num ber was 
increased to  a t  least seven. Appel­
lant’s law yer appeared on the  scene; 
and one o f the  policemen told him 
tlmt they now had a  search w arran t, 
hut the officer refused to show it. 
Instead, going to the  back doer, the  
officer first tried  to kick i t  in and, 
when th a t  proved unsuccessful, ho 
broke the glass in the door and 
opened it from  the  inside.

Tlie appellant, who was on the  
stops going up to he r flat, demanded

1. T his "confiden tia l source” to ld  tho 
police, in tho  snm o brcn tli, H int " th e re  wns 
« large n inoun t of policy piiriipiiornnlin  
being hidden in th e  hom e."

2- '1’lie p u rp o rted  w nrre.n t hns dis- 
ftP|ieared from  tho  ense. Tho S tn to  m ade 
r!" a ttem p t to  prove its  ex istence, issuance 
Jir contents, e i th e r  n t  th e  It ini o r on the 
nearing of n p re lim in a ry  m otion to  snp- 
JWM- T he S uprem e Con t o f Ohio sa id : 

* hero fa, in th e  record , cr isidcrnblc doub t 
•J* to w hether th e re  ever w as any w a r r a n t  
"M b . rr-nwh o f d e fen d an t’s  hom e. . . . 1 bultcdly . . . th e re  w as no w a rra n t 

authorizing a  sea rch  . . . fo r any  ‘lewd, 
r lascivious; Look . .  . p r in t, [o r]  p ir

tr» sue the search w a rra n t;  bu t the  
officer refused to  let he r see it  al­
though he waved a  paper in fro n t of 
her face. She grabbed i t  and th ru s t 
i t  down the fro n t o f her dress. The 
policen 't i  seized her, took th e  paper 
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•from  her, and had he r handcuffed to 
ano ther officer. She was taken up­
sta irs , thus bound, and into the  
larger of the two bedrooms in the 
apartm en t; th ere  she w as forced to 
s it  on the bed. Meanwhile, the  of­
ficers entered the  house and made a 
complete search of the  four ro o n s  of 
her flat and of the  basem ent oi the 
house.

The testim ony concerning the 
search is largely nonconflictiig. 
The approach of th e  officers; th  n r  
long w ait outside th e  home, w at fil­
ing all its doors; th e  arrival of rein­
forcem ents arm ed w ith a  p ap er;8 
breaking into the  house; p u t 'in g  
th e ir  hands on appellant and hand­
cuffing her; num erous oflV'cio ran ­
sacking through every room and 
piece of fu rn itu re , while the appel­
lan t sat, a prisoner In h e r own bed • 
room. There is d irec t conflict in the 
testim ony, however, as to where the 
evidence which is the la s is  of th is 
case was found. To understand the 
m eaning of th a t  conflict, one m ust 
understand th a t th is  case is based on 
tho  knowing possession3 of four lit­
tle pamphlets, a couple of photo­
graphs and a little  pencil doodle—all
tu re .” ' 170 Ohio S t  427, 430, 11 Ohio 
C ps 2d 109, ICO N 122(1 387, 389. (E m p h asis  
added.)

3. Ohio Hcv Code, §2005.34: "N o p e r­
son shall know ingly . . . liavo in bin 
possession or under h is  con tro l nn obscene, 
lewd, o r lascivious bool;, mnfjnv.ine, pam ­
ph le t, paper, w riting , ad v e rtisem en t, c ircu ­
la r ,  p r in t, p ic tu re  . . .  o r  d raw in g  
. . . of nn indecent o r  im m oral n a tu re  
. .  . . W hoever v io la tes  th is  section
shnll be fined no t less th an  tw o hundred 
p o r  m ore than  tw o th o u san d  do llars o r 
im prisoned not less  th an  one n o r m ore 
thnn  seven years , o r bo th ."
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of which a re  alleged to be porno­
graphic.

According to  th e  police officers 
who partic ipa ted  in the search, th ese  
articles w ere found, some in appel- 

• f  367 U S 6691 
lan t’s *dressers and some in a s u it­
case found by h e r bed. According 
to  appellant, m ost of the  articles 
were found in a  cardboard box in 
th e  basem ent; one in the  suitcase 
beside h e r  bed. All of th is m aterial, 
appellant—and a  friend  of hers—  
said were odds and ends belonging 
to  a  recen t boarder, a man who 
had le ft suddenly fo r New York 
and had been detained there. A s 
th e  Suprem e C ourt of Ohio read 
the  s ta tu te  under which appellant 
is charged, she is guilty of the 
crim e w hichever s to ry  is true.

The Ohio Suprem e Court sus­
tained  th e  conviction even though 
i t  was based on th e  documents ob­
tained  in th e  lawless search. For in 
Ohio evidence obtained by an un­
lawful search and seizure is admis­
sible in a  crim inal prosecution a t 
least where i t  was no t taken from 
th e  "defendan t’s person by the use 
of b ru ta l or offensive force against 
defendant.” S la te  v Mapp, 170 Ohio 
S t 427, syllabus 2, 11 Ohio Ops 2d 
169, 1GG NlD2d 387; S ta te  v Lind­
way, 131 Ohio S t 1GG, 5 Ohio Ops 
533, 2 NE2d 490. T his evidence 
would have been inadm issible in a 
federal prosecution. W“eks v 
United S ta tes, 232 TJS 383, 58 L ed 
652, 34 S Cc 341, LR A 19’oB 834, 
Ann Cas 1915C 1177; Elkrns v 
U nited S tates, 364 US 2CG, 4 L ed 2d 
1G69, 80 \\ C t 1437. F or, as sta ted  
in the form er decision, “The effect 
of the F ourth  A m endm ent is to put 
the  courts of the  U nited S la tes and 
Federal officials, in th e  exercise of 
th e ir  power and au tho rity , under 
’im itations and re s tra in ts  . . .
Id. 232 US 391, 392. I t  was there­
fore held th a t  evidence obtained

(which in th a t  case was documents 
and correspondence) from  a home 
w ithou t any w a rran t was not admis­
sible in a  federal prosecution.

We held in W v Colorado, 3.13 
US 25, 93 L ed i782, 69 S Ct 1359, - 
th a t  th e  F o u rth  Amendment was 
applicable to th e  S ta tes by reason 
of th e  Due Process Clause of the 
F ourteen th  Am endm ent. But a ma­
jo rity  held th a t  th e  exclusionary 
ru le  of the  W eeks Case was not re­
quired of the  S ta tes, th a t  they could 
apply such sanctions as they chose. 
T h a t position had the  necessary 
votes to carry  the day. B ut with all 
respect it w as not the  voice of reason 
or principle.

•[3r.7 US 6701
♦As s ta ted  in th e  W eeks Case, if 

evidence seized in violation of the 
F o u rth  A m endm ent can be used 
against, an accused, "his r ig h t to be 
secure against such searches and 
seizures l\  of no value, and . . . 
m ig h t as well be stricken from the 
C onstitu tion .” 232 US, a t  393.

When wo allowed S tates to give 
constitu tional sanction to the "shab­
by business” of unlawful en try  into 
a  home (to use nn expression of Mr. 
Ju stice  M urphy, Wolf v Colorado, at 
46 ), we did indeed rob the Fourth 
A m endm ent of much meaningful 
force. There arc , of course, other 
theo re tica l r; medics. One is dis­
cip linary  action w ith  the hierarchy 
of th e  police system , including pros­
ecution of the police officer for a 
crim e. Y et as M r. Justice Murphy 
said in W olf v Colorado, a t  42, "Self- 
sc ru tiny  is a lofty  idoal, bu t its cx- 
n lta tion  reaches new heights if we 
expect a D istrict A ttorney  to pros­
ecute him self or his associates for 
well-m eaning violations of the 
search and seizure clause during a 
raid th e  D istric t A tto rney  or his as­
sociates have ordered.”

The only rem aining remedy, if ex­

clusion of t 
quire J, is a r  
the honieowi 
ing officer.
.-bowed how 
would bo fo r 
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lief even if tl  
I S 42 M. r 
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elusion of the  evidence is n o t re ­
quired, is an  action of tre sp ass  by 
the homeowner aga in st the  offend­
ing officer. Mr. Justice  M urphy 
showed how onerous and difficult i t  
would be fo r the citizen to m ain tain  
that action and how m eagre th e  re ­
lief even if  the  citizen prevails. 338 
US 42-44. The tru th  is th a t  tre s ­
pass actions aga in st officers who 
make unlawful searches and seizures 
are m ainly illusory rem edies.

W ithout judicial action m aking 
the exclusionary ru le  applicable to 
the States, W olf v Colorado in prac­
tical effect reduced th e  guaran tee  
against unreasonable searches and 
seizures to "a dead le tte r ,” .as Mr. 
Justice Rutledge said in his dissent. 
See 338 US, a t  47.

Wolf v Colorado (US) supra , was 
decided in 1949. The im m ediate 
result was a storm  of constitu tional 
controversy which only today finds 
its end. I believe th a t  th is  h  an 
appropriate case in which to put an 
end to the asym m etry which Wolf 

•[3G7 US G711 
imported into tho law. Sae ♦Stcfa- 
nolli v Minard, 342 US 117, 9G L  ed 
138, 72 S Ct 118; Rea v United 
Slates, 360 US 214, 100 L  cd 233, 
7f> S Ct 292; Elkins v U nited S lates, 
304 US 20G, 4 L  cd 2d 1GG9, 80 S Ct 
1137, sup ra ; Monroe v Pape, 300 US 
167, fi L cd 2d 492, 81 S Ct 473. It 
is an appropriate case because the  
facts it p resents show— as w or’d 
few other cases—the casual aiv>- 
ganco of those who have the  u n tram ­
melled power to invade one’s h o n e  
and to seize one’s person.

It is also an appropriate  case in 
the narrow er and more technical

4. "The notice o f nppenl . . . shall 
•ct forth  llio questionu p resen ted  hy the 
nppcal . . . .  Only tlie q u estio n s ..rt 
forth in the notice o f nppenl o r fn irly  com ­
prised there in  will bo considered  by tlie 
court." Rule 1 0 (2 )(c ) , R ules o f the Su­
premo C ourt o f th e  U nited  S tn te s .

sense. T he issues of th e  illegality of 
the  search and the  adm issibility of 
the  evidence have been presented to 
the  s ta te  court and were duly raised 
here in accordance w ith the  applica­
ble Rule of Practice.1 T he question 
was raised  in th e  notice of appeal, 
the  jurisd ictional sta tem en t and in 
appellant’s brief on th e  m erits .1 I t  
is true  th a t  a rgum ent was m ostly 
directed to  ano ther issue in the  case, 
bu t th a t  is o ften  tho  fact. See 
Rogers v Richmond, 365 US 534, 
53:>-540, 5 L cd 2d 760, 763-766, 81 
S Ct 7G0. Of course, an  earnest ad­
vocate o f a position alw ays believes 
th a t, had he only an additional op­
portun ity  for argum ent, h is side 
would win. B ut, sub jec t to  the 
sound discretion of a  court, ail a rg u ­
m ent m ust a t  las t come to  a halt. 
This is especially so as to an issue 
about which th is  Court said las t year 
th a t  “The argum ents of its an tago­
nists nnd of its proponents have been 
so m any tim es m arshalled as to re ­
quire no lengthy elaboration here.” 
Elkins v United S lates, supra  (364 
US 21G).

Moreover, continuance of W olf v 
Colorado in its full v igor breeds the 
unseemly shopping around of the  
kind revealed in Wilson v Schncttler, 
365 US 381, 5 L  od 2d 620, 81 S Ct 
632. Once evidence, inadm issible 
in a federal court, is admissible in 

‘ [307 1JS 0721 
♦a s ta te  court a  “double s tan d ard ” 
exists which, as th e  Court poinls 
out, leads to “w orking a rran g e­
m ents” th a t undercut federal policy 
and reduce some aspects of law en­
forcem ent to shabby business. The 
rule th a t  supports th a t  practice does

G. "D id  tho conduct o f th e  police in p ro ­
cu rin g  the hooks, p ap e rs  nnd p ic tu res  
plnccd in evidence hy the  P rosecu tion  v io ­
la te  A m endm ent IV, A m endm ent V, nnd 
A m endm ent XIV Section 1 of the U n ited  
S tn tes  C onstitu tion  . . .  7"
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not have the force of reason behind 
it.

M r. Justice  H arlan, whom Mr. 
Justice  F ra n k fu rte r  and Mr. Ju s­
tice W hittaker join, dissenting.

In  overruling the  W olf Case the  
Court, in m y opinion, has forgotten  
the  sense of judicial re s tra in t which, 
w ith  due regard  for s ta re  decisis, 
is one elem ent th a t  should en ter 
into deciding w hether a past deci­
sion of th is  Court should be over­
ruled. A part from  th n t I also be­
lieve th a t  the  Wolf rule represents 
sounder Constitutional doctrine than  
the  new rule which now replaces it.

I.

From  the  C ourt’s sta tem en t of 
the  case one would ga th e r th a t  the 
central, if not controlling, issue on 
th is appeal is whethc,4 illegally s ta tc-

t

seized evidence is Constitutionally 
adm issible in a  s ta te  p r o s e c u t i o n , ■ 
issue which would of course face m  * 
w ith the  need fo r re-examining . 
Wolf. However, such is not the 
situation . For, although th a t qu«- -£&■. •• 
tion was indeed raised here and . : ?: 
below among appellant’s subordinate

*1307 U S G73] . r ^V £ /  -
points, the  new and ♦pivotal issue- ^ 
brought to  th e  Court by th is appeal 
is w hether § 2905.34 of the  Ohio 
Revised Code m aking criminal the i
mere knowing possession or control • •
of obscene m ateria l,1 and under. 
which appellant has been convicted,. "  H: 
is consistent with th e  r ig h ts  of free ;
thought and expression assured . i 
aga in st s ta te  action by the  F o r r - . V. 
teen lh  Am endment.3 T h a t was the 
principal issue which was decided 
by the Ohio Suprem e Court,3 which 
was tendered by appellant’s Juris­
dictional S tatem ent,4 and which was

o L etl 2d-v\

' */>■*

1. T he m a te ria l p a r ts  o f tlm t low nrc 
quoted  in no te  1  o f tho C o u rt's  opinion. 
A n te , p 1083.

2. In  its  no te  3, nn te , p  1085, tho  C ourt, 
i t  sc«.ms to  me, has tu rned  upside down 
th e  re la tiv e  im portance  of a p p e lla n t’s re li­
ance on tlie  v arious p o in ts  m ade by him  
on th is  appeal.

3. See 170 Ohio S t 427, 11 Ohio Ops 2d 
1G9, J GO N E2d 387. Jlccnuio  of tho  u n ­
u sua l provision o f tlie Ohio C onstitu tion  re ­
q u ir in g  " th e  concurrence of a t  le a s t nil 
b u t one of tho ju d g es"  of tho Ohio Suprem e 
C o u rt befo re  a  s ta te  law  is held unconsti­
tu tio n a l (excep t in  tho case of nfllrmnnco 
of a holding of uncoiiR tilutionnlity  hy tho 
Ohio C ourt o f A ppea ls), Ohio C onst, A r t  4, 
§ 2, tlie  S la te  Suprem o C ourt w as com ­
pelled to  uphold tho co n stitu tio n a lity  of 
§ 2005.34, desp ite  th e  fa c t  th a t  fo u r o f its  
Boven ju d g es  th o u g h t th e  s ta tu te  offensive 
to  tho F o u rte e n th  A m endm ent.

4. R especting  tho " su b s ta n tia lity "  o f tho 
federa l questions tendered  by th is  nppeal, 
a p p e lla n t’s Ju risd ic tio n a l S ta tem en t con­
ta ined  th e  fo llow ing:

‘‘T he F ed e ra l questions ra ised  hy th is  
appeal a re  su b s tan tia l fo r the follow ing 
reaso n s:

"T h e  Ohio S ta tu te  under which the de­
fe n d a n t w as convicted v io lates one’s sacred  
r ig h t  to  own nnd hold p ro p e rly , w hich has

been held inviolnto hy th e  F edera l Consti­
tu tio n . Tho r ig h t  of th e  individual ’to 
re a d , to  belicvo o r disbelieve, and to think 
w itiiou t governm en ta l superv ision  is one of 
ou r basic lib e rtie s , h u t to  d ic ta te  to the 
m a tu re  ad u lt w h a t hoolcs ho m ny have in 
h is  own p riv a lo  lib ra ry  seem s to he a elenr 
in frin g em en t o f the co nstitu tiona l rights 
of tho  ind iv idual’ (Ju s tlco  H e rb e rt 's  dia- 
sen ti ig  O pinion, A ppendix ‘A’). Many 
convictions lm ve follow ed tlm t of tho de­
fe n d a n t in th e  S ta te  C ou rts  o f Ohio based 
upon th is  very  sam o s ta tu te .  U nless this 
H onorable C ou rt h ea rs  th is  m a tte r  nnd 
de te rm ines once and fo r  a ll th n t the S ta t­
u te is unconstitu tiona l ns d e fen d an t con­
tends , th ere  w ill lie m nny such nppcnls. 
W hen S ections 2905.34, 2905.37 nnd 8707.01 
of th e  Ohio R evised Code [th o  la t te r  two 
Sections p rovid ing  excep tions to  tlie cov­
e rag e  of § 2905.34 nnd re la ted  provisions 
of O hio 's obscenity  statuLos] a rc  read to- 
go ther, . . . th e y  obviously contravene 
the F ed e ra l and  S la te  con stitu tio n a l p ro­
v is ions; by being  convicted u n d er ike 
S ta tu te  involved herein , nnd in tlie m anner 
in w hich she w ns convicted, D efcndnnt- 
A pno llnn t hns been denied due process of 
law ; a sentence of from  one ( 1 ) to  seven 
(7) y e a rs  in n  pennl in s titu tio n  fo r alleged 
v io lation  of th is  u n constitu tiona l section 
of the Gliio R evised Code deprives tho do-

•■.ir'..
*l?.f
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briefed5 and argued8 in th is  
Court.

•[3G7 US 674]
♦In th is posture of th ings, I  th ink  

it fa ir  to say  th a t  five m em bers of 
this Court have sim ply “reached 
out" to  overrule W olf. W ith all re ­
spect for th e  views of the  m ajority , 
and recognizing th a t  s ta re  decisis

*[3G7 US 675] 
carries different w eight ♦in Consti­
tutional adjudication th an  i t  does in 
nonconstitutional decision, I  can per­
ceive no justification fo r regard ing  
this case as an  appropriate  occasion 
for re-exam ining Wolf.

The action of tlie  C ourt finds no 
support in th e  rule th a t  decision of 
Constitutional issues should be

fondant o f h e r  r ig h t  to  lib e rty  nnd th e  
pursuit o f hnppiness, c o n tra ry  to  th e  F ed ­
eral and  S ta te  co n stitu tio n a l prov isions, 
for c ircum stances w hich  she  h e rse lf  did 
not p u t in  m otion, nnd is a  cruel nnd u n ­
usual p u n ishm en t inflicted  upon h e r  con­
trary  to  tho S ta te  and  F e d e ra l C o n stitu ­
tions."

5. T he ap p e llan t’s b r ie f  did n o t u rg e  tho 
overruling of W olf. Indeed  i t  did n o t even 
cito tho case. Tho b rie f  o f th e  appellee 
merely relied on W olf in su p p o r t o f th e  
S tate 's con ten tion  th n t  n p p c lln n t’s convic- 
tior w as no t v itia ted  by  th e  adm ission  in 
evidence of th e  f r u i ts  o f th e  a lleged  un ­
lawful search  and  se izu re  hy tho  police. 
The b rief of tho  A m erican  nnd Ohio Civil 
L iberties U nions, a s  am ici, did in one sh o r t 
concluding p a ra g ra p h  of i t s  a rg u m e n t “ re- 
<|uest" the C o u rt to  re -exam ine  and  over­
rule W olf, lm t w ith o u t a rg u m e n ta tio n . I  
quote in fu ll th is  p n r t  o f th e ir  b rie f:

"This ease p re sen ts  th e  issu e  of w h e th e r 
evidence obtained  in  an  illegal search  and 
seizuro can co n stitu tio n a lly  be used in a  
State crim inal p roceeding. Wo a rc  aw nro 
of tho view th a t  th is  C ourt h as  tak en  on 
Ibis issue in  W olf v C olorado, 338 U S 25, 
93 1, ed 1782, 09 S C t 1350. I t  is o u r p u r­
pose hy th is  p a ra g ra p h  to  re sp ec tfu lly  r e ­
quest th a t  th is  C o u rt re-oxnm inu th is  issue 
mid conclude th n t  th e  o rdered  lib e rty  eon- 
eept g u a ran teed  to  perso n s hy the  due 
process c lause o f the F o u rte e n th  A m end­
ment necessarily  req u ire s  th a t  evidence 
illegally obtained  in  v io lation  th e reo f, no t 
I'e adm issible in  s ta te  crim inal proceed­
ings."

G. Counsel for nppellnnt on oral nrgu-

avoided w herever possible. For in 
overruling W olf th e  Court, instead 
of passing upon the  valid ity  of 
Ohio's § 2905.34, has sim ply chosen 
between two C onstitutional ques­
tions. Moreover, I  subm it th a t  it  
has chosen the  m ore difficult anti 
less appropriate of th e  two ques­
tions. The Ohio s ta tu te  which, as 
construed by the  S ta te  Supreme 
Court, punishes knowing possession 
or control of obs .ene m aterial, ir re ­
spective of the  purposes of such pos­
session or control (w ith  exceptions 
not here applicable)7 and irrespec­
tive  of w hether the  accused had any 
reasonable opportunity  to  rid  him ­
self of the. m aterial a f te r  discovering 
th a t  i t  was obscene,* surely presents

m ent, ns in  h is  b rie f, did n o t u rg e  th a t  
W olf be overru led . Indeed, w hen p ressed  
liy  question ing  from  tho  bench w h e th e r he 
w as no t in  f a c t  u rg in g  u s  to  overru le  W olf, 
counsel exp ressly  disavow ed nny such p u r­
pose.

7. "2905.37 L eg itim ate  P ub lica tio n s N o t 
O bscene.

"Sections 2905.33 to  2905.3G, inclusive 
of tho Revised Code do n o t nfTcct teach ing  
in  reg u la rly  ch a rte red  m edical colleges, th e  
publication  o f  s tan d a rd  m edical books, o r 
re g u la r  p rac titio n e rs  o f m edicine o r d ru g ­
g is ts  in th e ir  leg itim a te  business, no r do 
th ey  nfl'cct the publication  nnu d is tr .b u tio n  
o f bonn fide w orks o f n r t .  No a rtic le s  
specified in sections 2905.33, 2905.34, and
2905.36 o f th e  Revised Code sha ll be con­
sidered  a w ork  of n r t  un less  such a rtic le  
is m ade, published, nnd d is tr ib u ted  by n 
bonn fide association  of a r t i s t s  o r  nn a sso ­
c ia tion  fo r the  advancem en t o f n r t  w hose 
d em o n stra ted  purposo does n o t con travene 
sections 2005.06 to  2905.44, inclusive, o f 
th o  Revised Code, and  v  ich is  n o t o rg a n ­
ized fo r p ro fit.”

§37G 7.0I(C )
"T h is section and sec tions 2005.34, . .  .

2905.37 . . .  of the R evised Code shnll 
n o t nfl'cct . . . nny  n ew spaper, m a g a ­
zine, o r o th e r publication  en te red  us second 
c la ss  m a tte r  by tho  posl-oflico d e p a r t­
m en t."

8. The Ohio Suprem e C ourt, in its  con­
s tru c tio n  of § 2905.34, con tro lling  upon us 
he re , refused  lo im p o rt in to  i t  nny o th e r 
exceptions th a n  those exp ressly  provided 
by t h 's t a t u t e .  See no te  7, su p ra . In s tead  
i t  h ' 1 th a t  " I f  anyone looks a t  a  book and
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*[S67 US G7G]
a. C onstitu tional *question which is 
both sim pler and less far-reaching 
th a n  th e  question which the Court 
decides today. I t  seem s to  m e th a t  
ju stice  m ig h t well have been done 
in  th is  case w ithout overturning a  
decision on which th e  adm inistra­
tion  of crim inal law in m any of the  
S ta tes  has long justifiably relied.

: Since the  demands of th e  case be­
fo re  us do not require us to  reach 
th e  question of th e  validity of Wolf, 
I  th in k  th is  case furn ishes a singu­
larly  inappropria te  occasion fo r re ­
consideration of th a t  decision, if  re ­
consideration is indeed w arranted. 
Even the  m ost cursory exam ination 
will reveal th a t  th e  doctrine of the  
W olf Case has been of continuing 
im portance in the  adm inistration of 
s ta te  crim inal law. Indeed, certain ­
ly as regard s its  “nonexclusionary” 
aspect, W olf did no m ore than  
articulate, the  then  existing assum p­
tion among the  S lates th a t  the  fed­
eral cases enforcing the exclusionary 
ru le “do not bind [the S ta tes], for 
they  construe provisions of the Fed­
eral C onstitution, the  F ourth  and 
F ifth  A m endm ents, not applicable to 
th e  S ta tes .” People v Defore, 242 
NY 13, 20,150 N E 585. Though, of 
course, r.ot reflecting the  full m eas­
ure of th is  continuing reliance, I 
find th a t  during  the  las t th ree  
Term s, fo r instance, the  issue of the 
inadm issibility  of illegally state-ob­
tained  evidence appears on an aver­
age of about fifteen tim es per Term  
ju s t  in the in form a pauperis cases 
sum m arily  disposed of by us. This 
would indicate both th a t  th e  issue

which is now being decided may well 
have untow ard practical ramifica­
tions respecting s ta te  cases long 
since disposed of in reliance on Wolf, 
and th a t  were we determ ined to re­
exam ine th a t  doctrine we would not- 
lack fu tu re  opportunity.

The occasion which the  Court has 
taken  here is in th e  context of a case 
w here th e  question was briefed not 
a t  all and argued oniy extremely 
tangentially . The unwisdom of over­
ru ling  Wolf w ithout full-dress argu- 

*[367 U S  G77] 
m ent ’■'is aggravated by th e  circum- _ 
stance th a t  th a t  decision is a- 
com paratively recen t one (1919) to 
which th ree  m em bers of the  present 
m ajo rity  have a t  one tim e or other 
expressly subscribed, one to  be sure 
w ith  explicit misgivings.® I  would 
th ink  th a t  our obligation to the 
S tates, on whom we impose th is  new 
rule, an well as the  obligation of or­
derly adherence to our own processes 
would demand th a t  we seek th a t  aid 
which adequate briefing and argu­
m ent lends to the determ ination of 
an im portan t issue. I t  certainly has 
never beer, a postu late  of judicial 
power th a t  m ere altered  disposition, 
or subsequent m em bership on the  
Court, is sufficient w arran t fo r over­
tu rn ing  a deliberately decided rule 
of C onstitutional law.

Thus, if the Court were ben t on 
reconsidering Wolf, I th ink  th a t 
there  would soon have presented it­
self an appropriate  opportunity  iu 
which we could have had  the benefit 
of full briefing and argum ent. In 
any event, a t  the  very  least, the  
p resen t case should have been sot

finds i t  lowi ho is fo r th w ith , u n d er th is 
leg is la tio n , ; u ilty  . . . . ’’

9. Sco W olf v C olorado, 338 U S n t 39, 
4C, irv in o  v C a lifo rn ia , 347 U S 128, 133, 
134, a n d  n t  138, 139, 98 L  od 501, CG9, 572, 
74 S  Ct 381. In  th e  I n t t i r  case , decided 
in  1954, M r. J u s tic e  Jn e la o n , w ritin g  fo r 
tho  m a jo rity , sa id  ( a t  p  131): “ W e th ink 
th a t  th e  W olf decision  should  no t be over­

ru led , fo r  th e  reasons so  persuasively  
s la te d  th e re in .”  C om pare S chw artz  v  
T ex as, 344 U S 199, 97 L cd 231, 73 S Ct 
232, and  S te fan e lli v M inard , 312 U li 117, 
90 L  cd 138, 72 S C t 118, in w hich th e  V 'o lf 
C ase w as d iscussed  nnd in no w ay d isap ­
proved. A nd sec 1’ugr.ch v D ollingcr, 305 
U S  458, 5 I, cd 2d U78, 3 1 .S  C t G50, w hich 
re lied  on S chw artz . :
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clown fo r reargum ent, in view of the  
inadequate briefing and argum ent we 
have received on the  W olf point. To 
all in ten ts  and purposes th e  C ourt’s 
present action am ounts to  a  sum ­
m ary reversal of Wolf, w ithout a r ­
gument.

I  am bound to  say th a t  w hat has 
been done is not likely to prom ote 
respect e ither fo r th e  C ourt’s ad­
judicatory process or fo r th e  s ta ­
bility of its  decisions. H aving been 
unable, however, to  persuade any of 
the m ajo rity  to  a  different procedu­
ral course. I now tu rn  to the  m erits 
of the  p resen t decision,

II.

♦1367 US G781
♦Essential to  the  m ajo rity ’s argu­

m ent against W olf is the  proposition 
th a t th e  ru le of W eeks v United 
States, 232 US 383, 58 L cd G52, 34 
S Ct 341, LRA1915B 834, Ann Cas 
1915C 1177, excluding in federal 
criminal tria ls  the  use of evidence 
obtained in violation of the  F ourth  
Amendment, derives not from  the 
"supervisory power” of th is  Court 
over the  federal judicial system , bu t 
from Constitutional requirem ent. 
This is so because no one, 1 suppose, 
would suggest th a t  th is  Court pos­
sesses any general supervisory pow­
er over the  s ta te  courts. A lthough 
I en terta in  considerable doubt as to 
the soundness of th is  foundational 
proposition of the  m ajority , cf. Wolf 
v Colorado, 338 US a t  39, 40 (con­
curring opinion), I shall assum e, for 
present purposes, th a t  the  Weeks 
rule "is of constitutional origin."

A t the  h e a rt of the  m ajo rity ’s 
opinion in th is  case is the  following 
syllogism: (1) the  rule excluding 
in federal crim inal tria ls evidence 
which is the  product of an illegal 
search and seizure is " p a r t and 
parcel” of th e  Fourth  Am endment
(2) Wolf held th a t  th e  "privacy”

assured aga in st federal action by 
the  F o u rth  Am endm ent is also p ro ­
tected aga inst s ta te  action by th e  
F ou rteen th  A m endm ent; and (3) i t  
is therefore  "logically and constitu ­
tionally necessary” th a t  th e  W eeks 
exclusionary ru le  should also be en­
forced agau ist th e  S ta tes.10

This reasoning ultim ately  re s ts  
on the  unsound prem ise th a t  because 
W olf carried in to  the  S ta tes, as p a r t  
of “ the  concept of ordered liberty” 
embodied in th e  F ou rteen th  Am end­
m ent, th e  principle of "privacy” un­
derlying th e  F ou rth  A m endm ent 
(338 US, a t  27), i t  m ust follow th a t  
w hatever configurations of th e  
F o u rth  A m endm ent have been de­
veloped in the  particu lariz ing  feder­
al precedents a re  likewise to  be 
deemed a  p a r t  of "ordered liberty ,” 

H3G7 U S G70]
♦and as such a re  enforceable ag a in st 
the S tates. F o r me, th is  docs not 
follow a t  all.

I t  cannot be too much emphasized 
th a t  w hat was recognized in W olf 
was not th a t  th e  F ou rth  A m endm ent 
os such is enforceable ag a in st th e  
S ta tes as a fae.jt of due process, r. 
view of the  F ourteen th  A m endm ent 
which, ns W olf itse lf pointed out 
(338 US, a t 26), has long since been 
discredited, b u t the  principle of p ri­
vacy "which is a t  the core of the  
F ourth  Am endm ent.” (Id . 338 US, 
a t  27.) I t  would not be proper to 
expect or impose any precise equiva­
lence, e ither as regards th e  scope of 
th e  r ig h t or the  m eans of i ts  imple­
m entation, betw een th e  requ ire­
m ents of the F ou rth  and F ourteen th  
A m endm ents. F o r the  F o u rth , un­
like w hat was said in W olf of the  
Fourteenth , does not s ta te  a  general 
principle on ly ; i t  is a p articu la r com­
mand, having its  se tting  in a  p re ­
existing legal context on which both

70. A ctually , on ly  fo u r m em bers o f th e  
m a jo rity  su p p o rt th is  reaso n in g . See, p  
1107, in f ra .
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in te r p re t '' • decisions and enabling 
s ta tu te s  i. „ a t  least build.

Thus, even in a  case which pre­
sented sim ply th e  question of w heth­
er a  p a rticu la r search and seizure 
was constitu tionally  "unreasonable” 
— say in  a  to r t  action ag a in st s ta te  
officers—we would not be tru e  to  the  
Fourteen th  A m endm ent w ere we 
m erely to  s tre tc h  the  general p rin ­
ciple of individual privacy on a P ro ­
crustean  bed of federal precedents 
under the  F o u rth  Am endm ent. B ut 
in th is  instance m ore th an  th a t  is 
involved, fo r here we are  reviewing 
not a determ ination  th a t  w hat the  
s ta te  police did w as Constitutionally 
perm issible (since th e  s ta te  court 
quite evidently assum ed th a t  i t  was 
no t), b u t a  determ ination th a t  ap­
pellant was properly found guilty  of 
conduct which, fo r p resen t purposes, 
i t  is to be assum ed the S ta te  could 
C onstitutionally  punish. Since there  
is not th e  slig h test suggestion th a t  
Ohio's policy is "affirm atively to 
sanction . . . police incursion in­
to  privacy” (338 US, a t  28), compare 
M arcus v Search W arran ts  o f P rop­
e rty , 3 67 US 717, 6 L  ed 2d 1127, 81 
;? C t 1708, w hat the  C ourt is now do- 

• 13C7 US CSO'l 
i i g  is to  impose *upon th e  S ta tes 
no t only federal substan tive  stand­
ards of "search  and seizure” but 
also the basic federal rem edy for 
violation of those standards. For I 
hink it en tirely  clear th a t  the 

W eeks exclusionary rule is bu t a 
rem edy which, by penalizing past of­
ficial m isconduct, is aimed a t  de ter­
ring  such conduct in the  fu tu re .

I  would no t impose upon the  S ta tes 
th is  federal exclusionary rem edy. 
The reasons given by the m ajority  
fo r now suddenly tu rn ing  its  back 
on Wolf seem to  me notably uncon­
vincing.

F irs t , it  is said th a t  “ the factual 
grounds upon which Wolf was

based” have since changed, in that 
m ore S ta tes now follow th e  Weeks 
exclusionary ru le th a n  was so a t the 
tim e W olf w as decided. W hile that 
is true , a  recen t survey indicates 
th a t  a t  p resen t one-half of the 
S ta te s  still adhere  to  th e  common- 
law non-exclusionary rule, and one, 
M aryland, re ta in s  th e  ru le as to 
felonies. Berm an and Oberst, Ad­
m issibility  of Evidence Obtained by 
an  U nconstitu tional Search and Sei­
zure, 55 NW  L Rev 525, 532-533. 
B ut in any case surely  all th is  is be­
side th e  point, as th e  m ajo rity  itself 
indeed sp'  ins to  recognize. Our con­
cern here, as i t  w as in Wolf, is not 
w ith the  desirab ility  of th a t rule but 
only w ith  the  question w hether the 
S ta tes a re  C onstitutionally  free  to 
follow i t  or no t as th ey  m ay them ­
selves determ ine, and th e  relevance 
of th e  d isparity  of views am ong the 
S ta tes on th is  point lies sim ply in 
the fa c t th n t th e  judgm ent involved 
is a debatable one. Moreover, the 
very fac t on which th e  m ajority  re ­
lies, instead of lending support to 
w’ .at .s now being done, points away 
from  the  need of replacing voluntary 
s ta te  action w ith  federal compulsion.

The p reservation  of a  proper bal­
ance between s la te  and federal re­
sponsibility in the  adm inistra tion  of 
crim inal ju stice  dem ands patience on 
the  p a r t  of those who m igh t like to 
see th ings move fa s te r  among the 
S tates in th is  respect. Problem s of 
criminnl law enforcem ent vary 

♦|337 US GS11 
"'widely from  S ta te  to  S ta te . One 
S late , in considering the  to ta lity  of 
its legal p icture, m ay conclude th a t  
the  need for em bracing the W eeks 
rule is pressing  because o ther rem ­
edies arc  unavailable o r inadequate 
to secure compliance w ith  the  sub ­
stan tive  Constitutional principle in­
volved. A nother, though equally so­
licitous of Const itutionni . ;'rlit3, m ay 
choose to pursue one purpose a t  a
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time, allowing all evidence relevant 
to guilt to be b rought into a  crim inal 
trial, and dealing w ith Constitutional 
infractions by o ther m eans. Still an­
other m ay consider th e  exclusionary 
rule too rough-and-ready a remedy, 
in th a t  i t  reaches only unconstitu­
tional in trusions which eventuate in 
criminal prosecution of the  victims. 
Fu rther, a S ta te  a f te r  experim ent­
ing w ith th e  W eeks ru le fo r a  tim e 
may, because of unsatisfac to ry  ex­
perience w ith it, decide to rev ert to 
a non-exclusionary rule. And so on. 
From the  standpoint of Constitu­
tional perm issib ility  in pointing a 
S tate  in one direction or another, I 
do not see a t  all why “ tim e has set 
its  face ag a in st” the  considerations 
which led Mr. Justice  Cardozo, then 
chief judge of the  New Y ora Court 
of Appeals, to  re jec t for New York 
in People v  Defore, 242 NY 13, 150 
NIC 585, the  W eeks exclusionary 
rule. For us the  question rem ains, 
ns it has alw ays been, one of sta te  
power, not one of passing judgm ent 
on the  wisdom of one s ta te  course 
or another. In my view th is Court 
should continue to forbear from 
fettering  th e  S ta tes w ith an ada­
m ant rule which m ay em barrass 
them  in coping w ith th e ir  own pecu­
liar problem s in crim inal law en­
forcement.

F u rth e r, wo are  told th a t impo­
sition of th e  W eeks rule on the 
Stales m akes “very good sense," 
in th a t  i t  will prom ote recognition 
by s ta te  and federal oflicials of their 
“m utual obligation to  respect the 
sam e.fundam ental c rite ria"  in their 
approach to law enforcem ent, and 
will avoid “ 'needless conflict be­
tween s ta te  and federal courts.’ " 
Indeed tho m ajority  now finds an in-

I I .  R ea v U n ited  S ta te s , 330 U S 214, 
100 I, cd 233, 76 S C l 292; K lkins v U nited

*[367 US 682] 
congruity *in W olf's d iscrim inating 
perception between th e  dem ands of 
“ordered liberty” as respects the 
basic r ig h t of “privacy" and the 
m eans of securing i t  am ong the 
S tates. T hat perception, res ting  
both on a sensitive regard  fo r our 
federal system  and a  sound recogni­
tion of th is  C ourt’s rem oteness from  
particu lar s ta te  problems, is fo r  me 
the  streng th  of th a t  decision.

An approach which regards the 
issue as one of achieving procedural 
sym m etry or of serving adm in istra­
tive convenience surely disfigures the 
boundaries of th is  C ourt’s functions 
in relation to the  s ta te  and federal 
courts. Our role in prom ulgating 
the  W eeks rule and its  extensions 
in such cases as Rea, Elkins, and 
Rios11 was quite a different one than  
it is here. There, in im plem enting 
the  Fourth  Amendment, we occupied 
tlie position of a tribunal having the 
u ltim ate responsibility for develop­
ing tho standards and procedures 
of judicial adm inistration w ithin the 
judicial system  jv e r  which i t  p re­
sides. Here we review  sta te  pro­
cedures whose m easure is to be ta k ­
en not against the specific substan ­
tive commands of the  F ourth  
Amendment, but, under the flexible 
contours of the Due Process Clause. 
I do not believe th a t  the  Fourteenth  
Amendment empowers th is  Court to 
mould s ta te  rem edies effectuating 
the  r ig h t to freedom  from  “a rb i­
tra ry  intrusion by the  police” to su it 
its  own notions of how tilings should 
bo done, as, fo r instnncc, the Cali­
fornia Supreme Court, did in People 
v Cuban, 44 Cal 2d 484, 282 P2d 
905, 50 ALR2d 513, w ith reference 
to  procedures in the California 
courts or as th is  Court did in W eeks 
for the lower federal courts.
1437; T c ri’oncs Rios v U nited  S ta te s , 364 
US 253, 4 L  ed 2d 1088, 80 S C t 1431.



1106 U. S. SUPREME COURT REPORTS 6 L ed 2d

A sta te  conviction comes to  us as 
the  complete product of a  sovereign 
judicial system . Typically a case 
will have been tried  in a tria l court, 

•13G7 US 6S3] 
tested  in some final appellate *court, 
and will go no fu rth e r. In the  com­
paratively  ra re  instance when a  con­
viction is reviewed by us on due 
process grounds we deal tlier with 
a finished product in the  creation of 
which we are  allowed no hand, and 
our task , fa r  from  being one of over­
all supervision, is, speaking gen­
erally, restric ted  to a determ ination 
of w hether the  prosecution was Con­
stitu tionally  fa ir. The specifics of 
tria l procedure, which in every m a­
tu re  legal system  will vary greatly 
in detail, a rc  w ithin the  sole compe­
tence of th e  S tates. I do not see 
how it can be said th a t  a tria l be­
comes un fa ir simply because a  S tate  
determ ines th a t  evidence may be 
considered by th e  tr ie r  of fac t, re ­
gardless of how it was obtained, if 
it  is relevant to the  one issue w ith 
which the tria l is concerned, the 
guilt or innocence of the accused. 
Of course, a court may use its pro­
cedures as an incidental m eans of 
pursuing o ther ends than the correct 
resolution of the  controversies be­
fore it. Such indeed is tlie Weeks 
rule, b u t if a S ta te  does not choose 
to use its  courts in th is  way, I do 
not believe th a t  th is  Court is em­
powered to impose th is  much-de­
bated procedure on local courts, how­
ever efficacious we may consider the 
W eeks rule to bo as a  m eans of se­
curing Constitutional righ ts.

Finally, it  is said th a t  the over­
ruling of Wolf is supported by the 
established doctrine th a t  the  adm is­
sion in evidence of an involuntary 
confession renders a s la te  convic­
tion Constitutionally invalid. Since 
nucli a  conlession may often be en­
tirely reliable, and therefore  of the

g rea tes t relevance to the  issue of the 
tria l, th e  argum en t continues, th i3 
doctrine is ample w arran t in prece­
dent th a t  the  way evidence was ob­
tained, and not ju s t  its  relevance, is 
Constitutionally  significant to  the 
fairness of a  tria l. I believe this 
analogy is no t a  tru e  one. The “co­
erced confession” rule is certainly 
not a ru le  th a t  any illegally obtained 
sta tem en ts  m ay not be used in evi­
dence. I would suppose th a t  a  state- 

*1367 U S 634] 
m ent which is procured during *a 
period of illegal detention, McN” Mjb v 
United S ta tes , 318 US 332, 8'i L ed 
819, 63 S Ct 608, is, as much as un­
lawfully seized evidence, illegally ob­
tained, b u t th is  Court has consist­
ently  refused to  reverse s ta te  con­
victions res ting  on the  use of sucli 
s ta tem en ts. Indeed it would scorn 
the  Court laid a t  re s t the very argu­
m ent now m ade by the  m ajority 
when in L iscnba v California, 314 
US 219, 86 L  ed 166, 62 S Ct 280, 
a  state-cocrccd confession case, it 
said (at 235):

“ I t  m ay be assum ed [ th a t the] 
trea tm en t of the  petitioner [by the 
police] . . . deprived him of his 
liberty  w ithout due process and th a t 
the  petitioner would have been af­
forded preventive relief if lie could 
have guiucd access to a court to 
seek it.

“B ut illegal acts, as such, com­
m itted  in tiio course of obtaining 
a confession . . .  do not furnish 
an answ er to  the constitutional ques­
tion wc m ust decide. . . . The 
gravam en of h is com plaint is the un­
fairness of th e  nac of his Confes­
sions, and w h a t occurred in their 
procurem ent is relevant only as it 
bears on th a t  issue.” (Emphasis 
supplied.)

The point, then, m ust be th a t in 
requiring exclusion of an involun-

16 L e d  2d)
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tary  s ta tem en t of an accused, we are 
concerned no t w ith  an  appropriate  
remedy fo r w hat th e  police have 
done, b u t w ith  som ething which is 
regarded as going to  the  h e a rt of 
our concepts of fa irness in judicial 
procedure. The operative assum p­
tion of our procedural system  is th a t 
“Ours is the  accusatorial as opposed 
to the inquisitorial system . Such 
has been th e  charac te ris tic  of Anglo- 
American crim inal ju stice  since it  
freed itself from  practices borrowed 
by the S ta r  Cham ber from  the  Con­
tinent whereb accused w as in­
terrogated ' r e t  fo r hours on 
end.” W atts v Indiana, 3) 3 US 49, 
54. 93 L cd 1801,1806, 69 S C t 1347, 
1357. See Rogers v Richmond, 365 
US 534, 541, 5 L  cd 2d 760, 766, 81 S 
Ct 735. The pressures b rought to 
bear against an accused leading to  a 
confession, 'unlike an  unconstitu­
tional violation of privacy, do not, 

*|3G7 U S GS5] 
apart *from tho use of the confes­
sion a t tria l, necessarily  involve in­
dependent C onstitutional violations. 
W hat is crucial is t i ia t  the  tria l de­
fense to which an accused is entitled 
should not lie rendered an empty 
form ality by reason of s ta tem en ts 
wrung from  him, fo r then “a p ris­
oner . . . [has been] m ade the 
deluded in strum en t of h is own con­
viction." 2 H aw kins, P leas of the  
Crown (8th ed, 1824), c 46, §34. 
T hat th is is a procedural right, and 
th a t its violation occurs a t th e  tim e 
his improperly obtained s ta tem en t is 
adm itted a t  tria l, is m nnifest. For 
w ithout th is  r ig h t all the  careful 
safeguards erected around the  giv­
ing of testim ony, w hether by an ac­
cused or any o ther w itness, would 
become em pty form alities in a pro­
cedure where the m ost compelling 
possible evidence of guilt, a  confes­
sion, would have already been ob­
tained nt the  unsuperviscd pleasure 
of the police.

This, and not th e  disciplining o f 
the  police, as w ith  illegally seized 
evidence, is surely  the  tru e  basis fo r  
excluding a  s ta tem en t of th e  accused 
which w as unconstitutionally  ob­
tained. In  sum, I  th ink  the  coerced 
confession analogy works s tro n g ly  
against w hat th e  Court does today .

In conclusion, i t  should be noted 
th a t  the  m ajo rity  opinion in th is  
case is in fac t an opinion only f o r  
the  judgment overruling Wolf, and 
not fo r the  basic rationale  by which 
four m em bers of th e  m ajo rity  have 
reached th a t  resu lt. F o r my B ro th ­
er Black is unwilling to  a 'lbscribe 
to th e ir view th a t  the  W eeks exclu­
sionary rule derives fr^m  the  F o u rth  
A m endm ent itse lf (see an te, p . 
1093), b u t joins the  m ajority  opinion 
on the  prem ise th a t  its  end re su lt 
can be achieved by bringing  th e  
F ifth  Am endm ent to  the  aid o f th e  
F ourth  (see an te , pj. 1094, 1096).12 
On th a t  score I need only say th a t  
w hatever the  valid ity  of tho  
“F u ir th -F if th  A m endm ent” correla­
tion which the Boyd Case (116 U S 
616, 29 L  ed 746, 6 S Ct 524) found, 
see 8 W igmore Evidence (3d cd 
1940), § 2184, we have only very r e ­
cently i.gniii re ite ra ted  the  ’ y.ig-es • 
tablished doctrine of th is  Court th a t  

•[307 U S 0361 
•the F ifth  A m endm ent privilege 
against self-incrim ination is not ap ­
plicable to the  S ta tes. See Cohen v 
Hurley, 366 US 117, 6 L. cd 2d 156, 
81 S C t 954.

I reg re t th a t  I find so unwise in 
principle and so inexpedient in poli­
cy a decision m otivated by the  h igh 
purpose of increasing respect fo r 
Constitutional righ ts . B ut in th e  
last analysis I th ink  th is  C ourt can 
increase respect fo r th e  C onstitu ­
tion only if it  rigidly respects th e  
lim itations which the C onstitu tion

12. My B ro th e r S tc w n rt concurs in th e  
Couvt’s ju d g m en t on g ro u n d s w hich have 
n o th ing  to  do w ith  W olf.
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places upon it, and respects as well 
th e  principles inheren t in its  own 
processes. In  th e  p resent case I 
th in k  we exceed both, and th a t  our 
voice becomes only a voice of power, 
n o t of reason.

M emorandum  of M r. Justice 
S tew art.

A greeing fully  w ith P a r t  I of Mr. 
Justice  H arlan’s dissent- 

iicndnotr io jug  opinion, I express no 
view as to  ihe  m erits  of 

the constitu tional issue which the 
C ourt today decides. I  would, how­

ever, reverse  th e  ju d g m en t in  thi*3;- 
case, because 1 am  persuaded  that' 
th e  provision of § 2905.34 of the 
Ohio Revised Code, upon w hich the.v; 
petitioner’s conviction w as based, is*&> 
in the  words o f M r. Ju s tice  Harlan,'Afi 
not "consisten t w ith  th e  r ig h ts  of; K 
free  th o ugh t and expression assured 33" 
ag a in st s ta te  action by th e  Four-1;/;,' 
teen th  Am endm ent.”  i$s&.$232?-

mAn annotation on "Admissibility of; 
evidence obtained by illegal search 
and seizure” appears p. 1544, infra.

• ?i. A

NOTE
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PART VIII. SPECIAL PROCEEDINGS 

Rule 37. Search and Seizure.

(a) Search W arrant — Issuance and Contents.
(1) A search w arrant authorized by law shall issue only

on
(i)(aa) affidavit sworn to  before a judge o r m agistrate 

o r any person authorized to take oaths under the law o f  the 
state, o r

(bb) sw orn testim ony taken on the record, and
(ii) establishing the grounds for issuing the w arrant.

(2) If the  judge or m agistrate is satisfied that grounds 
for the application exist or that there is probable cause to 
believe that they  exist, he shall issue a warrant

(i)  identifying the property , and
(ji) nam ing or descrihmg the person o r place to be 

searched.
(3) The w arrant

(i) shall be directed to  a peace officer o f the state 
authorized to  enforce o r assist in enforcing any law thereof, 
and

(ii) shall state the ground or probable cause for its 
issuance and the names o f  the persons whose affidavits have 
been taken  m support thereof, and

(iii) sha'.'l com m and the officer to search forthw ith  the 
person o r place named for the property specified, and

(iv) shall direct that it be served between 7 :00  a.m. 
and 10:00 p.m., bu t if an affiant is positive that the property  
is on the person o r in the place to  be searched, the warrant 
may direct that it be served at any tim e, and

(v) shall designate the judge or the magistrate to  whom  
it shall be returned.

(b) Execution and R eturn With Inventory. The warrant 
shall be executed and returned w ithin 10 days after its date. 
The officer taking property  under the warrant

(1) shall give to  the person from whom or from whose 
premises the property  was taccn a copy o f the w arrant, a

Alaska R of C Supp. No. 36 '/-I. CrR 123
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copy o f  the supporting affidavits, and receipt for the property  
taken, or

(2) shall leave the copies and the receipt at the place 
from which the property  was taken.
The return  shall be made prom ptly and shall be accom panied 
by  a w ritten inventory o f  any property  taken as a result o f 
the search pursuant to  o r in conjunction with the warrant. 
The inventory shall be made in the presence o f the applicant 
for the warrant and the person from whose possession or 
premises the property was taken, if they are present, or in the 
presence o f at least one credible person o ther than the appli­
cant for the warrant o r the person from whose possession o r 
premises the property  was taken , and shall be signed by the 
officer under the penalty o f perjury pursuant to  AS 09.65.012. 
The judge or m agistrate shall upon request deliver a copy of 
the inventory to the person from whom or from  whose premises 
the  property was taken and to  the applicant for the warrant.

(c) M otion for Return o f  Property and to Suppress 
Evidence.
A person aggrieved by an unlawful search and seizure may move 
the court in the judicial district in which the property was 
seized or the court in which the property may be used for the 
return  o f  tnc property and to suppress for use as evidence 
anything so obtained on the ground that the property was 
illegally seized.

(d) In Camei.i Hearing. A person who challenges the validity 
o f a search and seizure predicated on inform ation gained from 
an inform ant used either in

(1) support o f an application for a w arrant, or
(2) as the basis o f  a search w ithout warrant may move 

the court for disclosure o f  the identity  o f the inform ant pursu­
ant to  Rule 16. In the event the court determines that disclo­
sure o f  the identity o f the inform ant is no t required under Rule 
16, the court shall conduct an in camera recorded hearing in 
which it shall investigate and take evidence so as to  determ ine 
w hether or not a search based on the inform ant’s inform ation 
was justified. Following the in camera hearing, the court shall

CrR 124 Alaska R of C Sapp. No. 36, 7-82
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grant o r deny tlie m otion to  suppress on the record, and shall 
m ake w ritten findings concerning the validity o f  the search 
based on the inform er’s inform ation. The w ritten  findings, 
together with the record o f  the hearing, shall be scaled, and if  
the validity o f  the  search is upheld the sealed testim ony and 
findings shall, on appeal o f  a conviction in which evidence o f  
the  search was adm itted , be transm itted to the suprem e court 
fo r autom atic review o f  the m otion to  suppress. (Am ended by 
C hapter 17 SLA 1969 effective June 25, 1969, by Suprem e 
C ourt O rder 157 effective February 15, 1973 and by Suprem e 
C ourt O rder 505 effective April 16, 1982)

(a) CROSS REFERENCES: AS 12.35.010; AS 12.35.020; AS 12.35.030; Crim. 
Forms 46 ,47

(b) CROSS REFERENCES: AS 12.35.050; AS 12.35.080; AS 12.35.090; AS 
12.35.100; AS 12.35.110; Crim. Form 48

(c) CROSS REFERENCE: Crim. Form 49
EDITOR’S NOTE: Section 43, Chapter 143, Session Laws of Alaska 1982, 

provides that "AS 12.35.015, added by see. 18 o f this Act [Chapter 143, Session 
Laws o f Alaska 1982), has the effect o f changing Rule 37, Rules o f Criminal 
Procedure, by allowing search warrants to  be issued upon sworn oral testimony com­
municated by telephone or other appropriate means.”

Alaska R of C Supp. No. 37 11-82 CrR 125



CRIM INAL RULES 56—37

its consideration o f relevant factors at 
sentencing, the superior court 
committed reversible error. Kelly v. 
State, Op. No. 2268, 622 P2d 432 
(Alaska 1981).

It was no t error to impose sentence 
without a psychological or psychiatric 
evaluation where defendant did not re­
quest such evaluation prior to sentencing 
and vherc there was no showing o f  how 
it wo ltd have benefited him. Spencer v. 
State, Op. No. 80, 642 I*2d 1371. 
(Alaska 1982).

Criminal Rule 36 

Collateral References

Same as Fed K. Crim. P. 36

2 Wright, Federal Practice and Pro­
cedure § § 6 1 1 -6 1 2  (1969)

Cases

The issue whether a superior court 
has power to forfeit an aircraft as con­
dition of probation for unlawful pos­
session and transportation of contraband 
by an airplane is not timely rnised by 
appeal taken after a February 1973 
order which amends nn August 1972 
judgment o f conviction by identifying 
the airplane ordered forfelticd. Such 
issue will not be considered, ubscut a 
allowing o f surprise or injustice or a 
showing of reason for an accused’s 
failure to appeal the forfeiture within 
the required ten days. (Waybill v. State, 
Op. No. 1045, 522 l’2d 539 (Alaska 
1974).

Postconviction proceedings, such as 
a motion for new trial or for an arrest 
of judgment, extend the period for 
taking an appeal. (Waybill v. State, Op. 
No. 1045, 522 P2d 539 (Alaska 1974).

A motion to  correct a clerical error 
in u criminal judgment can be made at 
any time to conform the judgement to

the court’s original intent insofar ns that 
intent is clearly ascertainable from the 
record. Graybill v. State, Op. No. 1045, 
522 P2d 539 (Alaska 1974).

An order entered to concct a clerical 
error in a criminal judgment may be 
appealed, but some prejudice such as 
surprise, must be shown. Graybill v. 
State, Op. No. 1045, 522 P2d 539 
(Alaska 1974).

The identification o f an airplano 
ordered forfeited, as a condition o f pro­
bation, o f an accused, who was 
convicted of unlawfully possessing and 
transporting contraband by airplane, 
is a proper modification of a clerical 
mistake. Graybill v. Stale, Op. No. 1045, 
522 l’2d 539 (Alaska 1974).

Where the effect o f a judgment 
amendment is to increase the severity 
of a sentence, Criminal Rule 36 must 
be interpreted to bo applicable only to 
sentencing errors which obviously 
conflict with the intention of the court. 
Shagloak v. State, Op. No. 1688, 582 
i’2d 1034 (Alaska 1978).

Under Criminal Rulo 36, only an 
objectively ascu.alnnb'.e m istake-a 
mistake which can be determined by 
contemporaneous record evidcncc-will 
justify increasing u sentence. Shagloak v. 
State, Op. No. 1688, 582 l'2d 1034 
(Alaska 1978).

C rim innl Rule 37 

Collateral References 

Generally

3 Wright, Federal Practice and Pro­
cedure § 678 (1969)

(a) Similar to Fed. It. Crim. P. 41(c)

3 Wright, Federal Practice and Pro­
cedure §670 (1979 Supp.)

Alaska K of C Supp. No. 37 11-82 Atmos CrR 51
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MS,

(b) Similar to Fed. R. Crim. P. 41(d)

3 Wright, Federal Practice and Pro­
cedure §§ 67 1 -6 7 2  (1969)

(c) Similar to Fed. R. Crim. P. 41(c),
(0

3 Wright, Federal Practice and Pro­
cedure § 673 (1979 Supp.)

Cases

Where defendant failed to move for 
return o f property under Criminal 
Rule 37(c), the admission o f such 
property taken from defendant wns not 
error. Goss v. State, Op. No. 76, 368 
P2d 884 (Alaska 1962).

Right to  attack search o f suitcase 
and seizure o f gun as Illegal was waived 
by pleading guilty to a charge of illegal 
possession o f firearm. Rivctt v. State, 
Op. No. 249, 395 P2d 264 (Alaska 
1964).

Denial o f motion to  suppress 
evidence sustained where probable cause 
existed for arresting appellant without 
warrunt and evidence was taken from 
him as an incident to such arrest. Maze v. 
State, Op. No. 400,425 P2d 235 (Alaska 
1967); Merrill v. State, Op. No. 392, 
423 P2d 686 (Alaska 1967).

Where in the investigation o f a rape 
ease the nccused, his father and an 
nccuscd accomplice were voluntarily 
present ir. the prd’-jc station, nnd tac 
police officer learned tlirough a state­
ment o f tlie accomplice that a note 
w ritten by victim was in the accused’s 
possession, constitutional provisions pro­
scribing unreasonable searches nnd 
seizures did not prohibit seizure o f  tho 
note to  prevent its destruction or 
removal nnd motion to suppress the 
note as illegally obtained evidence wns 
properly defined, Woltz, ct al. v. Slate, 
Op. No. 433, 431 I'2d 502 (Alaska 
1967).

Aim os CrR 52

Since order o f trial court suppress­
ing evidence obtained by search would 
likely result in terminating the prose­
cution and involved a controlling 
question o f law, review was appropriate, 
State v. Stum p, Op. No. 1250, 547 
P2d 305 (Alaska 1976).

Search warrant need no t set o u t con­
tents o f the affidavit on which it is 
issued. Kirstich v. State, Op. No. 1264, 
550 P2d 796 (Alaska 1976).

Valid service of a search warrant 
between the hours o f 10:00 p jn . and 
7:00 a.m. requires a determ ination by 
issuing judge that the w arrant may be 
served at any time. State v. Shelton, 
Op. No. 1311, 554 l’2d 404 (Alaska 
1976).

That warrant was presented to  judge 
in tlie middle o f the night, w ith affidavit 
containing requisite showing for 
nighttime service under this rule and 
requesting nn immediate search, clearly 
indicates that nighttime service was 
contemplated arid authorized. S tate v. 
Shelton, Op. No. 1311, 554 P2d 404 
(Alaska 1976).

A showing o f  probable credibility 
o f a confidential informant is adequate 
where the affidavit alleges “ that the 
informant has given accurate Informa­
tion In the past." Johnson v. S tale, Op. 
No. 2169, 617 ?2d 1117 (Alaska 1980).

Fact that judge met police at a 
parking lot nnd tlici. .ssucd a search 
warrant within just a few minutes after 
an affidavit was presented to  him did not 
mean thnt ho failed to  act in a neutral 
and detached manner. Johnson v. S tate, 
Op. No. 2169, 617 P2d 1117 (Alaska
i980).

A description o f tho property to  be 
searched is sufficient if there is no 
reasonable probability thnt tho wrong 
premises will be searched. Johnson 
v. Slate, Op. No. 2169. 617 P2o 1117 
(Alaska 1980).

Alaska !• of C Supp. No. 37 11-82
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A warrant for a nighttime search 
may be issued pursuant to  an affidavit 
showing probable cause that at some 
future time certain evidence will be at 
the location set forth in the wanant. 
Johnson v. State, Op. No. 2169, 617 
P2d 1117 (Alaska 1980).

An explicit statement by the affiant 
that lie is positive that the property 
sought is at the place to  be searched is 
no t required to validate a nighttime 
search warrant. Johnson v. State, Op. 
No. 2169, 617 P2d 1117 (Alaska 1980).

The word "positive” as used in this 
rule means "reasonably certain” . John­
son v. State, Op. No. 2169, 617 P2d 
1117 (Alaska 1980).

Written log notes suffice as a record 
o f  the search warrant hearing in the 
absence o f  an electronic record due to 
equipment failure. Nelson v. State, 
Op. No. 2350, 628 P2d 884 (Alaska 
1981).

An in camera hearing is monda- 
tory if the court determines that the 
identity o f an informant upon whose 
information a search warrant was issued 
need not be disclosed. Schmid v. State, 
Op. No. 2126, 615 P2d 565 (Alaska
1980).

This rule requires service of an in­
ventory upon an individual who has been 
the subject o f a warrant for participant 
electronic monitoring of conversations, 
bu t service may be postponed for a 
reasonable period o f time, such period to 
be governed by the exigencies estab­
lished in eacli case by the affidavit ac­
companying the state’s application for 
the wurrnnt. Jones v. State, Op. No. 93, 
646 P2d 243 (Alaska 1982).

Where, through the course o f indict­
ment and pretrial discovery, defendant, 
who had been the subject of a warrant 
for participant electronic monitoring of 
conversations, was given information 
equivalent to that which he would have

been entitled to under this rule, trial 
court’s error in failing to  make p ro ­
vision for eventual service o f inventory 
as required by this rule was harmless. 
Jones v. State, Op. No. 93 ,646  P2d 243 
(Alaska 1982).

Criminal Rule 38

Collateral References

Similar to Fed. R. Crim. P. 43

3 Wright, Federal Practice and Pro­
cedure §§ 721-724  (1969)

Cases

I. In General
II. Communication llctwccn Judge 

and Jury

Alaska R of C Supp. No. 37 11-82 Annos CrR 52a



■CASE NOTE
S e a r c h  a n d  S e i z u r e : Alaska Expands Abandowne.it Excep­

tion to Fourth Amendment Warrant Requirement— Stale v. Salit, 
613 P.2d 245 (1980)— In State v. Salit,1 the A laska Suprem e C ourt 
undertook a  com plex fourth  am endm ent analysis o f  the search o f 
defendant Salk ’s “carry-on”  luggage. In o rder to  assess the de­
fendant’s m otion to  suppress, the court considered the “adm in is­
trative search,”  “consent,” and “abandonm ent” exceptions to  the 
fourth am endm ent w arran t requirem ent. W hile the court settled  
on the Ir.it exception, the supporting argum ents were inadequate . 
Consequently, the opin ion’s sum m ary tre a v .e n t results in an  ex­
pansion o f the abandonm ent doctrine.

Salit presented a  handbag  and a garm ent bag for x-ray exam ­
ination before board ing  a plane departing from  A nchorage In te r­
national A irport. The garm ent bag passed th rough  w ithout 
incident; however, the handbag was too dense to be x-rayed. D e­
fendant granted perm ission for a hand  search o f  the handbag . 
The security em ployee w ho conducted the hand  search thought 
there were narcotics-related items in the handbag ,2 so he notilied  
airport security. T he airport security officer asked Salit to com e 
with him and  began to escort Salit to the first aid  room ,3 w hen the 
officer noticed a garm ent bag lying over a  chair. All the o ther 
passengers had left the area. W hen questioned, Salit denied that 
the bag belonged to him. The officer opened the side com part­
m ent o f the garm ent bag and  discovered a plastic bag contain ing  a 
white substance. T he search was discontinued. Salit was escorted 
to the first aid  iocm  where lie was adv i.ed  o f  hi s Miranda* righ 's.

At this point, a further handbag search revealed a large 
am ount o f cash and  drug paraphernalia. T he defendan t was a r ­
rested after tests revealed that the plastic bag con tained  cocaine. 
Subsequently, Salit consented to a search o f  the garm ent bag and  
signed a written w aiver form. At the jail. Salit threw  aw ay a paper 
bag which identified his hotel. This led police to the hotel. A fter 
an initial view o f Salit’s hotel room by an officer and  the hotel

1. Slate v. Salit, 613 P. 2d 245 (Alaska I'ISO).

2. The handbag contained several small ampules, n hand-rolled cigarc.tc, a small 
pipe, n lighter, a butane torch, one razor and oilier seemingly drug-related paraphernalia. 
Id . til 24/ n.2

3. Tiit- defendant had been frisked prior to this lime. Id . at 248 n.3.
4. Miranda v. Arizona, 384 U.S. 436 (1966).
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m anager, a search w arran t was obtained. T he subsequen t room  
search yielded m ere  contraband.

T he defendant m oved to suppress (1) the contents o f  the 
handbag; (2) the fru its o f  the garm ent bag search (the cocaine);
(3) adm issions m ade to police officers; and  (4) the fruits o f the 
hotel room  search.5

T he Superior Court, T h ird  D istrict, ru led  in favor o f  defend­
ant’s m otion because the garm ent bag search d id  n o t fit w ith in  any 
of the exceptions6 to the fourth  am endm ent w arran t requirem ent.7 
in  addition, the court suppressed the results o f  the  hotel room 
a c u rc h  under the "fruits o f  the poisonous tree” doctrine since this 
search stem m ed from  Salit’s illegal arrest.8

W hile the A laska Suprem e C ourt was presented  w ith four is­
suer.. the fourth  issue was decisive.9 T h e  court considered
(1) w hether searching the garm ent bug was justified  u n d er general 
adm inistrative search rationale; (2) if  searching the garm ent bag 
was justified by defendan t’s subm itting the bag to be x-rayed and 
whether this im plied defendan t’s consent to hav ing  the  bag 
opened and searched; (3) w hether asking defendan t if  he owned 
the garm ent bag constituted “custodial in terrogation” so as to re­
quire that he be given Miranda warnings; and  (4) w hether open­
ing the garm ent bag was justified by a belief tha t the bag was 
abandoned, and thus d id  not violate Salit’s “ reasonable expecta­
tion o f privacy.” 10

At the outset, the A laska Suprem e C ourt determ ined  tha t the 
contents o f  the handbag  could not establish the requisite  probable 
cause for arrest. T he incrim inating evidence w hich could justify  
the arrest resulted from the garm ent bag search. Thus, the  over­
riding issue was w hether the search o f  the garm ent bag came 
within an exception to the  search w arran t requ irem ent o f  the

5. 613 I'.2d al 245. 248.49.
6. Id. at 249. The lower court held that there were no "exigent circumstances" be­

cause ihe bag was in the possession o f the police. In addition, "abandonment" was inappli­
cable due to the lack of defendant's "free and voluntary selection to forego ownership."

7. The right o f the people to be. secure in their persons, houses, papers and ef­
fects, against unreasonable searches and seizures, shall not be viol. ted, and no 
warrants shall issue, but upon probable cause, supported by oath or affirmation, 
and particularly describing the p' ice to be searched, nnd the persons or things to 
be seized.

U.S. Const, amend. IV.
8. In Silvcrihome Lumber Co. v. United States, 251 U.S. '85, 392 (1920) the court 

enunciated the "fruits of the poisonous tree" doctrine, Evidence illegally obtained shall not 
b: used even for the purpose of gaining other evidence. Once the original evidence, the 
"tree," is shown to have been unlawfully obtained, all evidence stemming front it, the 
"fruit," is equally unusable.

9. The fourth issue was decisive because the court based its holding on this excep­
tion. 611 P.2d at 255-59.

10. Katz v. United States. 3S9 U.S. 347 (1967).
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fourth am endm ent.11
T he Alaska Suprem e Court held tha t the search o f  the gar­

m ent bag was not justified under the  adm inistrative search ration- -  
a le12 o f  the A ir T ransportation Security Act o f  1974,13 and tha t 
Salit d id  not consent to the search. In  addition, the questioning o f  
the defendant as to w hether he owned the garm ent bag was con­
sidered not to be “custodial interrogation.” M Finally , the  court 
concluded that the officer was justified in  believing that the gar­
m ent bag was abandoned and that the search was not, therefore, 
unconstitutional.15 A brief analysis o f the o ther holdings will * 
dem onstrate the im portance o f the abandonm ent theory.

A irport screening searches under the A ir T ransportation  Se­
curity Act fall w ithin the adm inistrative search exception o f  the 
w arrant requirem ent.1 The only legitim ate purpose o f this 
screening program  is to prevent weapons, including explosives, 
from being brought into boarding areas and onto planes for h i- . 
jacking purposes. As stated in Terry v. Ohio, 17 screening under a 
search w arrant exception cannot be for purposes o f  uncovering 
crime; rather, “the scope o f  the search m ust be strictly tied to and  
justified by the circum stances which rendered its in itiation . 
permissible.’’18

T he Salit court held that a search o f  the contents o f  the gar­
ment bag “in an effort to discover drugs was certainly not au tho r­
ized under [the a irport search] exception to the w arran t 
requirem ent.” 19 N or was the search justified by an “exigency” 20 
since the search hy the x-ray m achine had not revealed w eapons 
or explosives.

A nother exception to the w arrant requirem ent is consent to 
the search.21 The prosecution argued that the defendant con­
sented to the search by handing the garment. bag to the security 
employee, heeause posted notices inform ed airline passengers that

1981] EXPANDING ABANDONMENT F  vCEPTION 245

11. Erickson v. State, 507 P.2d 508. 514-15 (Alaska 1973).
12. 613 P.2d at 253.
13. 49 U.S.C. §§ 1356, 1357 and 1516.
14. 613 t'.'id at 257.
15. Id . at 258.
16. See Colonnade Catering Corp. v. United States. 397 U.S. 72 (1970); United States 

v. Davis, 4S2 I:.2d 893 (9th Cir. 1973); Woods &  Rohde. Inc. v. State Dep’t of Labor, 565 
l’.2d 138 (Alaska 1977); and Alaska Const, art. I, § 14 for support of the administrative 
search exception to the v- (rant requirement.

17. 392 U.S. 1 (lr„.).
18. Id . at 19.
19. 613 P.2d at 252.
20. There may he exigent circumstances which justify dispensing with the fourth 

amendment warrant requirement. These circumstances may include preventing the immi­
nent destruction of evidence or preventing harm to persons. Cupp v. Murphy, 4 12 U.S. 291 
(1973); United States v. Costa, 356 l\ Supp. 606 (D.C.D.C. 1973), tiff'd, 479 l-\2d 921.

21. Erickson v. State, 507 P.2d nt 515.
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their bags m ight be opened. The court reasoned, however, that 
“hijacking searches” were not tantam ount to consent searches. 
T he court cited approvingly the principle in Erickson v. State that 
“consent to a search, in order to be voluntary, m ust be unequ ivo­
cal, specific, and intelligently given, uncontam inatcd by any d u ­
ress or coercion, and is not lightly to be inferred .” 22 T he 
defendant did not expressly consent to the search o f  the garm ent 
bag w ithin the confines o f the aforem en' ned standard . T he 
Alaska Suprem e C ourt reasoned that “ the m ere fact that persons 
are on notice that they may he searched cannot . . .  be the basis 
for im plying consent . . . .”23 Although defendant im pliedly 
consented to having his bag x-rayed based on  the posted notices, 
he did not consent to having the bag opened and searched.

As noted earlier, when Salit was asked if  he ow ned the car- 
m ent bag he had not been given a Miranda w arning, i f  the ques­
tion constituted “custodial interrogation,”  the defendant was 
entitled to the warnm gs.24 Any statement ob tained  in violation o f 
the Miranda rule> would be inadm issible as prosecution 
evidence.25

W hether or not there was “custodial in terrogation” is a close 
question. At the tim e o f  questioning the defendant was in a public 
area, and had not been arrested and was not told tha t he could not 
leave. In addition, the posted signs indicated that inspection 
could be refused. According to the court, the officer had  “merely 
requested Salit to accom pany him to the first aid room .”26 H ow ­
ever, at the time of the questioning, defendant was surrounded by 
m any officers.

Assessing the situation, the court adopted an objective “rea­
sonable person” test—would a reasonable p t .so n  think he was in 
custody—and rejected a subjective test based on the thoughts o f 
the officer or the defendant.27 Unfortunately, the court failed to 
apply this test.2<< Instead the court legitimized the questioning

22. 1:1. (iptoting Rosenthal v. Henderson, 389 F.2d 514 (fith Cir. 1958)).
23. 613 I*.2d in 254.
2-1. Although M iranda, supra note 4, is normally thought of us protecting the fifth 

nmenJmcnt right against self-incrimination, it also plays an important role in fourth 
amendment analysis. Specifically, it has been held that Miranda warnings will not baptize 
a fourth amendment violation. The Miranda warnings cannot "purge the taint” of it fouith 
amendment violation. Dunaway v. New York, 442 U.S. 2fi<> (1979); nnd IJrown v. Illinois. 
422 U.S. 593 (1375).

25. 384 U.S. at 177.
26. 613 P.2d ai 257.
27. Hunter v. Slate, 590 P.2d 883 (Alaska 1979); Oicgon v. Malhiason, 429 U.S. 492 

(1977).
28. Perhaps applying this "reasonable person" test is itself umeasonablc A  reason­

able person, not in possession or contraband, would not have any reason to believe (or Icar) 
he is in custody under similar circumstances.
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based on an  exception to Miran ia “G eneral on-the-scene ques­
tioning as to facts surrounding a crime or o ther general question­
ing o f citizens in the fact-finding process is not affected by our 
holding.”29 Adm ittedly, it was logical for the officer to  m ake the 
inquiry so that defendant could take the bag w ith him to the first 
aid room. However, the court overlooked the c o e rc i\ '  ..cmos- 
phere created by the officers’ presence and his dem and  that de­
fendant accom pany him to the first aid room .30 U nder the totality 
o f these circumstances, w hether a  reasonable person w ould feel 
free to leave and break off police questioning was an  issue inade­
quately addressed.31

Since the adm inistrative search and im plied consent ra tio ­
nales failed to justify the search, the court prem ised the legality o f 
the garm ent buz search on the “abandonm ent” cxcem ion to the 
fourth up.eudme<-'. As otic com m entator has .noted,’ -' the signif:- 
c ” '.ce o f “abandonm ent” ia  the law o f search and  seizure is that 
the protection o f the fourth am endm ent docs not extend to a b a n ­
doned property. Thus, when one abandons property , he is sa id  to 
term inate his right o f  privacy in it, and m ay not la te r com plain 
about its subsequent seizure and use as evidence against him . In 
short, the theory o f  abandonm ent is that no issue o f  search is 
presented m such a situation, and tlie property so abandoned  may 
be seized without probable cause.

The Alaska Suprem e C ourt correctly staled that the real test 
is whether the defendant relinquished possession o f  A c garm ent 
bag under circumstances indicating that he retained no justified 
expectation o f privacy in the object.33 W hile it is clearly  estab ­
lished that abandoned property m ay norm ally be obtained  and 
used for evidentiary purposes, this is no' so if  the abandonm ent 
was coerced by unlaw ful po’ic *. action.34

Here, the Alaska Suprem e Court reasoned that Salit’s deny­
ing ownership o f the garm ent bug, at a time -vh.r. the other pas- 
scngt - had left, justified the officer in treating the bag as 
abandoned. Furtherm ore, the court stated that Salit w as not co-

29. Miranda v. Arizona, 3S4 U.S. 436 (1966).
30. 613 P.2d nt 257. The ol.icor had an intent not to allow dcfenclan1 to leave. Id . at 

n.36.
31. Id. ut 258. The court stales that Uerenila.it was not ted to believe that if he admit­

ted ownership the bag would autorndually he searched. Yet, the court by focusing on 
whsi defendant was "led to believe" contradicts its own legal philosophy which rejected the 
subjective test iu favor of an objective "reasonable person" icst. The inconsistency illus­
trates the court's inadequate resolution of 'his issue.

32. Mascolo, The Rale o f  Abandanme:. la th e  I  aw  o f  Search e n d  Seizure: A n Applica­
tion c f  Misdirected Emphasis, 20 Biiffai.o It r.V. 399, 40t.'-01 (1971).

33. W, l.AFAVIl, SkAKCII AND SltlZUHIt S 2.<i(l>) lit 3<>8-li9 (1978).
34. Id . nt 372.
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creed when asked about hL  ownership o f the garm ent bag. Thus, 
the court held that the opening o f  the garm ent bag d id  not violate 
Salit’s reasonable expectation o f  privacy. ih e  court concluded, 
there were am ple grounds for the arrest resulting from  the search 
o f the abandoned garm ent bag and, therefore, the evidence ob ­
tained from the a irport search should not have been suppressed.

In order to determ ine the applicability o f  the abandonm en t 
exception, the following circumstances surrounding  the act o f  
abandonm ent m ust be assessed:35 the nature o f  the locale w here 
the abandonm ent takes place; the behavior pa tte rn  tffi the ind iv id ­
ual: and most im portantly  for th? instant case, the p roprie ty  o f  the 
retrieving or seizing officer’s conduct both prior to  and  at the m o­
ment o f a b a n d o n s  'n t.

It a defonoam . :. response to the lawful presence o f  law  en ­
forcement officers, abandons property in an area lying outside the 
protection o f  the fourth am endm ent, no issue o f unreasonab le  
search or seizure is presented.36 Further, if the individual a b a n ­
dons ihe property out o f  any consciousness o f  guilt, or because o f 
fear o f potential arrest, it will be reasonable for a police officer to 
retrieve the property .37 However, if  there is im proper police con­
duct the abandonm ent theory is inapplicable.38

Salit abandoned the property in public at an airport, and 
clearly relinquished any continued expectation o f  privacy in it. 
He did not release possession with any intent to  reta in  ow crnship 
c f  the bag. As noted above, if  the defendant divested h im self o f 
the bag due to fear o f arrest it was reasonable for the officer to 
retrieve tlie property. Thus, the pivotal “circum stance” was the 
conduct o f the officers.

W hile the officer’s presence was certainly legitim ate,39 his ac­
tivity was subject to scrutiny. Certainly there is coercion inherent 
when an officer encourages an individual into abandoning  his 
property. Yet, there is no constitutionally significant d istinction 
between an unreasonable search and seizure and  official harass­
ment, which prom pts a suspect to reveal evidence which would 
otherwise be unobtainable. In short, the police m ay not do ind i­
rectly what is denied to them  directly. In either event, they would 
be engaging in conduct equally unreasonable under the fourth

amendment.
Before 
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35. Mascolo, supra note 3.t, al 404. Since the court did not elaborate on its "abandon­
ment" bolding, perhaps an analysis of the "circumstance;." will icvcal a rationale for the 
decision.

3ti. Fletcher v. Wninwrighl, 309 F.2d 62, 61 (5th Cir. 1968)

37. United Stales v. Marlin, 386 F.2d 213, 215 (3rd Cir. 1967).

38. Mascolo, supra note 32, at 419.
39. See Air Transportation Security Act of 1974, supra note 13.

40. Mascolo,
41. Johnson v
42. 474 F.2d
43. 613 P.2d ;
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am endm ent.40
Before the Salit court could properly find abandonm ent it 

had to consider the issue o f  w aiver o f a basic constitu tional protec­
tion. The waiver required the voluntary  relinquishm ent o f  a 
known right.41 As Justice G oldberg cautioned in his dissent in 
United States v. Colbert?1 “A coerced lie cannot effect an ab an ­
donm ent . . . .  T o say that defendants knew they were waiving a 
constitutional right when they uttered these m eaningless lies 
under the threat o f im m inent discovery is a fiction, pu re  and sim ­
ple. This was not a case o f  physical abandonm ent . . . .” This 
reasoning scorns particularly  applicable to  the pre.-cnt case.

A ssum ing that a “reasonable person” standard  is viable, as 
the opinion suggests, the court should have considered the objec­
tive circumstances surrounding the arrest. F rom  the facts, as re­
ported by the court, the atm osphere at the m om ent defendant 
relinquished the bag was seemingly coercive.44 N um erous secur­
ity personnel were present. The defendant was detained exten­
sively. He had not been given his Miranda rights. T he defendant 
was asked to go to a  m ore enclosed locale. A “reasonable person” 
would have been confused and intim idated. T hus, the question 
rem ains unanswered ns to w hether defendant’s state o f  m ind per­
m itted the requisite voluntariness.

C o n c l u s i o n

In the final analysis, the Alaska Sup erne C ourt has c:;~ d 
out a wider interpretation o f the abandonm ent exception to the 
fourth am endm ent w arran t requirem ent. It is apparent that police 
m isconduct m ust be substantial before the A laska Suprem e Court 
will find an infringem ent o f the fourth am endm ent. For the de­
fense attorney in Alaska, the burden o f p roo f w ith respect to t'. - 
abandonm ent doctrine has been increased.

Jeffrey II. Silberman

<10. Mascolo, .rupr,i nolo 32, at ‘119.
41. Johnson V. Zcibst, 304 U.S. 458, 464 (I93S).
42. 474 F.a I 174, 133 (5th Cir. 1973).
43. 613 I’.2d at 247-43.



E vidence R ules 412
R u l e  4 1 2 .  E v i d e n c e  I l l e g a l l y  O b t a i n e d .

Evidence illegally ob tained  shall n o t be used over p roper 
objection by th e  defendan t in  a  crim inal prosecution for any 
purpose except:

(1) a  s ta te m e n t illegally  obtained in  violation o f th e  
r ig h t to  w arn ings u n d er Miranda. i>. Arizona, 384 U.S. 436 
(1956), m ay  be used in  a  prosecution fo r  p e rju ry  if  th e  s ta te ­
m en t is re lev an t to  the  issue of gu ilt o r  innocence and  if the  
prosecution show s th a t  th e  s ta tem en t w as o therw ise volun­
ta ry  and n o t coerced; a n d

(2) o ther evidence illegally obtained m ay  be adm itted  in 
a  prosecution fo r  p e rju ry  if i t  is re levan t to  issue o f gu ilt o r 
innocence an d  if  th e  prosecution show s th a t  the  evidence w as 
n o t obtained in  su b s ta n tia l violation of righ ts . (Added by  Su­
prem e C ourt O rder 364 effective A ugust 1,1979)

A luyku I t  o f C  2 /3 0 i»ro! ‘j iv  ;>7



405-412 ANNOTATIONS

Op. No. 2356, 623 l’2d 570 (Alaska
1981).

The admission of evidence proscribed 
by this rule is harmless error if the 
evidence does not have a substantial 
influence on the jury’s verdict. Fields 
v. State, Op. No. 2360. 629 P2d 46 
(Alaska 1931).

When a defendant through testimony 
places his intent in issue, evidence of 
similar assaults previously committed 
against other women by defendant is 
admissible upon the issue of intent. 
Davis v. State, Op. No. 23,035 P2d481 
(Alaska 1981).

In negligence action against water- 
bed manufacturer, it was error to allow 
testimony concerning post-accidcnt 
conduct o f manufacturer in not recall­
ing the product or issuing a warning. 
Amer. Nat. Watemmttress Corp. v. Man- 
ville, Op. No. 2477, 642 P2d 1330 
(Alaska 1982).

Trial court did not ctr in refusing 
to sever assault charge, arising from an 
incident which took place on September 
19, 1977, from murder charge based on 
an incident which r  currcd six days 
later, since defendant’s actions could be 
viewed as a continuing course of conduct 
and since the assault charge would have 
been admissible in the murder trial to 
prove criminal iutc.it or motive or to 
show a common scheme or plan eve-i if 
the charges had beta severed. Davidson 
v. State, Op. No. 78. 642 P2d 1383. 
(Alaska 1982).

When hearsay evidence has been 
presented to a grand jury, character 
evidence concerning the hearr-'y declar­
ant’s credibility is permissible lo  the 
same extent to which it would be 
permissible at trial had the declarant's 
character been challenged. Putnam v. 
State, Op. No. 2251,629 P2d 35 (Alaska 
19SI).

In negligence action against water- 
bed manufacturer, it was error to allow 
testimony concerning post-accidcnt 
conduct o f manufacturer in not recall­
ing the product or issu ig a warning. 
Amer. Nat. Watcrmattress Corp. v. Mnn- 
villc, Op. No. 2477, 642 P2d 1330 
(Alaska 1982).

Evidence Rule 407

The evidenciary rule precluding 
admission o f post-injury accidents or 
design changes toward proof o f negli­
gence is inapplicable in products liabil­
ity cases based on strict liability. Cater­
pillar Tractor Co. v. Beck, Op. No. 2304, 
624 P2d 790 (Alaska 1981).

Evidence Rule 412

Where arrest is lawful, fact that 
arresting officer uses excessive force does 
not make the evidence obtained as a 
result of the arrest the product of 

egality. Martin v. State, Op. No. 
.298, 623 P2d 1225 (Alaska 1981).

Illegally seized evidence may he 
considered iu fashioning a sentence when 
the illegally seized evidence is reliable, 
when the police conduct involved in 
obtaining the evidence docs not shock 
the conscience of the court, and when it 
"s clear that tuc evidence was not 
obtained for purposes o f influencing 
the sentencing judge. Elson v. State. 
Op. No. 40, 633 l’2d 292 (Alaska
1981).

The traditional requirement of stand­
ing has not been abrogated in search 
and seizure cases hy adoption of this 
rule. G .lt. v. State, Op. No. 61,638 P2d 
191 (Alaska 1981).

Defendant did not have standing to 
argue that his confession shuunl be 
suppressed on the ground that ilavas the 
product o f an illegal arrest and detention

Evidence Rule 405

Annos ER 4 Alaska Rol C Supp. No. 36 7-82
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of liis companion. G.R. v. State, Op. No. 
61 ,638  P2d 191 (Alaska 19S1)

Where defendant forcibly entered 
his wife’s residence without permis­
sion and shot her boyfriend in her 
presence, wife’s testimony against 
defendant was permissible under the 
“necessity" or ' ’crimes-against-tiic- 
other” exception to the privilege against 
adverse spousal testimony. Locsch v. 
State, Op. No. 2202, 620 P2d 646 
(A la'ka 1980).

Defendant had no standing to object 
to police officers’ contact with his build­
ing manager and no right to seek 
suppression c f the evidence derived front 
her esen it' the contact was the result of 
a trespassory entrance into the apart­
ment building. Hubert v. State, Op. No. 
62 ,638 P2d 677 (Alaska 1981).

Defer.dan: had standing to contest 
t:i< iileec! arrest o f codefendant which 
led to defendant’s confession. Unger v. 
State. Op. No. 65, 640 P2d 151 (Alaska 
1982).

When there is conclusive evidence 
that a marriage is in fact destroyed, the 
trial court ntay properly rule that the 
slate’s interest in a spouse’s testimony 
outweighs the defendant spouse’s 
interest in suppressing it. Locsch v. 
State, Op. No. 2202, 620 P2d 646 
(Alaska 1980).

This rule, which permits evidence 
illegally ohtained to be used under cer­
tain circumstances in perjury prosecu­
tions, applies to such evidence tegardle .s 
of the basis for determining that it was 
illegally obtained. Wortham v. State, Op. 
No. 69, 641 P2d 223 (Alaska 1982).

Trial court correctly dispensed with 
the spousal testimonial immunity 
privilege where defendant married on the 
eve of trial and had a strong motivation 
to prevent the testimony of the women 
lie married. Osborne v. State, Op. No. 
2291, 623 l’2d 784 (Alaska 1981).

S>"-;.srtssion of illegally obtained 
cvid.ace in defendant’s cocaine pro­
secution was not res judicata nor did 
it collaterally estop the state from using 
the evidence in defendant's subsequent 
perjury prosecution where there was no 
suggestion that this rule svas considered 
at the first suppression hearing. Wortham 
v. State, Op. No. 69 641 P2d 223 
(Alaska 1982).

Evidence Rule 512

Trial courts are not obliged, sua 
sponte, to give m instruction p e t  r u ­
ing to tnc accused’s failure to testily. 
Tugatuk v. State, Op. No. 2322, 626 
P2d 95 (Alaska 1981).

Evidence Rule 503

Defendant was a "client" within the 
meaning of the attorney-client privilege 
when she communicated with an 
employee of a law firm in order to ob­
tain legal advice, notwithstanding that 
the !j s v  firm had not yet accepted her 
case and that only raw facts, not legal 
points, were discussed Amer. Nat, 
Wntcrmattrcss Corp. v. Manvillo, Op. 
No. 2477., 642 P2d 1330 (Alaska 1982).

Once a child’s competency to testify 
lias been determined, any inconsistency 
should go to the weight o f his testimony, 
and not its admhsihility. Sevier v. State, 
Op. No 2134, 614 l*?d 791 (Alaska 
1980).

Before permitting a young child to 
testify, the trial judge must ascertain 
that the child is capable ol rec .iving just

Annos ER 5Alaska R ofC.Supp. No. 37 11-8

m m m .

m m m
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R u l e  4 1 2 .  E v i d e n c e  I l l e g a l l y  O b t a i n e d .

A lthough illegally obtained evidence m ay  be h igh ly  proba­
tive, 'h is  rule recognizes th a t such  evidence m ust generally  be 
excluded in o rder to  b rea the  life in to  constitu tional guaran tees 
and to  remove incentives fo r govei'nm ental in trusion  into p ro ­
tected  areas. W hile these ru les of evidence generally  do not 
incorporate  constitu tional doctrine, Rule 412 will go beyond 
w hat federal constitutional decisions require in p ro tec ting  the  
rig h ts  of those accused of crime. Thus, fo r exam ple, in Harris 
v. New York, -101 U.S. 222, 28 L .Ed.2d 1 (1971), the U nited 
S ta te s  Suprem e C i.urt approved tin. use o f s ta tem en ts  obtained 
in violation of Miranda v. Arizona, 38*1 U.S. 436, 16 L.Ed.2d 
694 (1966), fo r im peachm ent purposes b u t no t as p a r t  of the  
prosecu tor’s casc-in-chief. Wohler v. United Slates, 347 U.S. 
62, 9S L .Ed. 503 (1954), sanctioned the in troduction  of te s ti­
mony on illegally seized heroin to reb u t th e  defendan t’s denial 
of p rio r d rug  possession. Rule 412 would forbid such  uses as 
long as p roper objection is m ade by the  defendant. T his last 
proviso ia a  change from  Crim inal Rule 2 0 (g ).

This ban on the  use of both testim onia l and physical evi­
dence fo r im peachm ent purposes should no t am ount to  a sig ­
n ificant incentive fo r defendan ts to  com m it perju ry . The p ro s­
ecution will still be vible to cross-exam ine th e  defendan t on his 
claims, if it  believes in good faith  th a t  th e  defendan t’s te s ti­
mony is false. And, as discussed below, some o therw ise inad­
m issible evidence will still be perm itted  in p e rju ry  prosecu­
tions.

Rule 412 also does nm bar th e  use as im peachm ent evidence 
of s ta tem en ts  made by a  dcU ndant who tes tifies  o:i a  prelim ­
inary  question of fac t a? perm itted  by Rule 104(d). I f  tho p re­
lim inary question of fac t involves a constitu tional nuc-stion. 
th e  argum en t could bo made i ba t  a ru ling  favorable  to tlie de­
fendant renders any s ta tem en ts  m ade du ring  the prelim inary  
hearing  “ f ru it  of the poisonous tree"  and therefo re  inadm is­
sible. Cf. Harrison v. United States, 392 U.S. 219 (1968) (use 
of evidence in cnse-in-clilef). lluL see People v. Sturgis, 317 
N.E.2d 545 (111. 1974), cert, denied, 420 U.S. 936. 43 LJ2d.2d 
412 (1975). Sec also United Stales v. Kalian, 41.5 U.S. 239, 39 
L .E d .2;! 297 (1974); United Slates v. Mandujano, 425 U.S.

AIiuiUa R  o l'C  l:,*SO E K O  1 0 3
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504, 534, 48 L .Ed.2d 212, 277 (1976) (B rennan, J ., concurring 
in the  ju d g m en t). W here the  defendan t is successful in sup ­
pressing  evidence th e  underly ing constitu tional r ig h t is p ro ­
tected. I t  seem s an  ex tra v ag a n t extension of constitu tional 
protection to  perm it one version of fac ts  from  the  defendan t’s 
m outh to  keep evidence from  a  tribunal and to perm it the  de­
fendan t to  o ffe r an o th er version a t  tria l. I f  the  m otion to sup ­
press is unsuccessful, t ' crc is even less reason  to  refrain, from  
using  the defendan t's  s ta tem en ts  in  suppo rt of the  m otion as 
im peachm ent evidence. The decision to  ta k e  th e  oath  r  nd tes ti­
fy  is a ttenuation  enough to  rem ove the ta in t of th e  initial ille­
gality. The record  o f  the s ta tem en ts, the  advice of counsel, and 
the oat!', together rem ove m any of tlie problem s associated 
w ith Harris v. New York, supra.

In  p e rju ry  prosecutions, the governm ent's in te res t in con­
victing gu ilty  defendan ts and the  extrem e difficulty  o f obtain­
ing reliable evidence w a rra n t controlled use of illegally ob­
tained  evidence. Hence R ule 412 contains tw o narrow  excep­
tions to the b lanket prohibition on the  use of illegally obtained 
evidence properly  objected to.

The f ir s t  exception governs s ta tem en ts  obtained in violation 
of the r ig h t to  w arn ings under Miranda, if the s ta tem en t 
whose adm ission is sough t is relevant to  the issue o f guilt o r 
innocence and show n tc be otherw ise voluntary  and  not co­
erced. The la t te r  lim itation, m eant to  guaran tee  th e  s ta te ­
m ent's  reliability, is  derived from  Harris v. New York, sivpru, 
w here the U.S. Suprem e C ourt observed, ''P e titio n e r m akes 
no claim th a t  the s ta tem en ts  m ade to  tho  police were coerced 
o r involuntary ." 101 U.S. a t  224,28 L .Ed.2d a t 4.

The second exception governs evidence obtained in violation 
of the  fo u rth  am endm ent a n d /o r  its A laska counterpart, a r ­
ticle T, section 14. Again a  lim itation is imposed: the  evidence 
m ust be relevan t to  the issue of gu ilt o r innocence, and m ust 
no t have been obtained "in substan tia l violation o f righ ts."  
This lim itation is n o t imposed to ensure reliability of t'.ie evi­
dence, bu t ra th e r  recognizes th a t  judicial in tegrity  requires 
the  exclusion of evidence! fo r  all purposes if the police miscon­
duct involved in obtained it w as flag ran t. The concept of a  
"substan tia l violation of rig h ts"  is necessarily flexible, and

EUO 101 Alaska U  ol' C  C/SO

r  *
t M

1 r.v:&

r  ■ m  
i m

J=
r

r
ri
c
ct
r:t

r

1 # ' -  

W &

m m

P*

i '



E v i d e n c e  R u l e s  C o m m e n t a r y

w hether o r n o t such a  violation occurred will depend on the  
fac ts  of each  case. The simple reference to  " r ig h ts” is in tend­
ed to  em phasize th a t  th is section has no bearing  on the  law 
of s tand ing  in  search  and seizure rases.
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U N IT ED  STA TES, P etitioner,
i

v
JO H N  P. CALANDRA 

414 US 338, 38 L Ed 2d 561, 04 S C t 613 

[No: 72-734]

A rgued October 11, 1973. Decided Ja n u a ry  8t  1974.

SU M M A RY
A federa l g rand  ju ry , investigating  illegal loanshark ing  activ ities, s u b ­

poenaed a  w itness to  ask  him questions br.:,ed on evidence th a t  h ad  been  
seized by governm ent agents during  a  search of the  w itness’ p lace o f 
business under a  w a rra n t issued in connection w ith an investiga tion  o f 
suspected illegal gam bling operations. A fte r the  w itness refu sed  to  
testify  on F if th  A m endm ent grounds, the governm ent requested  th e  
U nited  S ta tes D is tr ic t Court fo r the N orthern  D istric t of Ohio, E a s te rn  
Division, to  g ra n t  the  w itness im m unity, bu t the w itness sought su p p re s­
sion and re tu rn  o f the seized evidence as hav ing  been obtained th ro u g h  
an illegal search and seizure. The D istric t C ourt found fo r  the  w itn ess  
(332 F  Supp 737), and the U nited S tates C ourt of A ppeals fo r th e  S ix th  
C ircu it affirmed, holding th a t the  F o u rth  Am endm ent exclusionary  ru le , 
under which illegally obtained evidence, nnd the  f ru its  of such evidence, 
cannot be used in  a  crim inal proceeding aga inst the v ictim  of an  illegal 
: _»arch and seizure, w as properly invoked by the  w itness to  b a r  question ing  
based on evidence obtained in the unlaw ful search and seizure (465 F 2 d  

. 1218).•

On ce rtio ra ri, th e  U nited S tates Suprem e C ourt reversed. In  an  opinion 
by P o w e l l , J., expressing  the view of six m em bers of the  court, i t  w ns 
held th a t  a g rand  ju ry  w itness could not refuse to an sw er questions on 
the  ground th a t  they  w ere based on evidence obtained from  an un law fu l 
search and seizure, -ince (1) th  j F ourth  A m endm ent exclusionary  ru le , 
which w as a  judicially-created rem edy to safeguard  F o u rth  A m endm ent 
r ig h ts  by d e te rrin g  unlaw ful police m isconduct, ra th e r  th an  a  personal 
constitu tional r ig h t of ti e p a rty  aggrieved, w as not applicable to  g ran d  
ju ry  proceedings, (2) to  extend the exclusionary ru le  to  g ran d  ju ry  
proceedings would unduly in te rfe re  w ith  the effective and expeditious 
discharge of the  g rand  ju ry ’s duties, and would achieve only a  speculative 
and m inim al advance of the ru le’s purpose of de te rrin g  police m isconduct, 
and (3) g rand  ju ry  questions based on evidence obtained fro m  an  illegal

2d 561

B riefs of Counsel, p 828, infra.
[38 L  Ed 2d)—36
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search  and seizure did n o t them selves constitu te  f re sh  an d  independen t 
violations of th e  w itness ' F o u rth  A m endm ent righ ts .

B r e n n a n ,  J ., jo ined  by  D o u g l a s  and M a r s h a l l ,  J J . ,  d issen ted , ex­
p ressing  th e  view  th a t  (1) application of the  F o u rth  A m endm eut ex­
clusionary  ru le  should no t depend solely on w hether its  invocation  in  a  
p a rticu la r  type  o f proceeding would significantly fu r th e r  th e  goal of 
de terrence  of police m isconduct, since the  v ital functions o f th e  ru le  w ere  
to  provide an  enforcem ent tool g iv ing conten t and  m ean ing  to  th e  F o u r th  
A m endm ent's guaran tees, and to  insure  th a t  th e  ju d ic ia ry  avoided even 
th e  s ligh test appearance o f sanctioning illegal governm ent conduct, and
(2) thus, the  rule should be considered applicable to  g ran d  ju r y  p ro ­
ceedings.

H E A D N O T E S

C lassified  to  U . S . S uprem e C o u rt D ig est, A n n o ta ted

Grand Jury § 6 — examination of wit- obtained from an unlawful search and 
ness — nlawfui search nnd seizure, 
seizure

1. A witnesb summoned to appear Grand Jury § 1 — responsibilities 
and testify before a grand jury may 2. The grand jury’s responsibilities 
not refuse to answer questions on the include both the determination wheth- 
ground that they are based on evidence er there is probable cause to believe a

TOTAL CLIEN T-SERV ICE LIBRARY® R E FE R E N C E S

29 A m J ur 2d, Evidence §§408—127; 38 A m J ur 2d, G .an d  
J u ry  §§ 37, 38

11 A m J ur P l & PR F orms (Rev ed ), Federal C rim inal P ro ­
cedure, F o rm s 112,114; 22 A m J ur Pl & P r F orms (R ev 
e d ), Snatches and Seizures, Form s 71-75 

5 A m J ur T rials 331, Excluding Illegally O btained Evidence 
US L  E d Digest, Evidence § 681 ; G rand Ju ry  §§ 4-6 
ALR Dj ^ sts, E vidence §§ 983, 984 ; G rand J u ry  § 4 
L E d I ndex to A nnos, G rand J u ry ;  Search and Seizure 
ALR Quick Index, G rand J u ry ;  Search and Seizure 
F ederal Quick I ndex, G rand J u ry ;  Search and Seizure

ANNOTATION R E FER E N C E S

A dcquncy, u n d e r  F e d e ra l C onstitu - v a lid ity  o f  in d ic tm en t o r  conv ic tion  in
tion , o f  im m u n ity  g ra n te d  in  lieu o f federa l cou rt. 100 L E d 401.
p riv ilege  n g n in s t se lf-in c rim in a tio n . " F r u i t  o f tho  po isonous tr e e "  doc-
32 L  E d  2d 869. tr in o  excluding evidence derived  fro m

A dm issib ility  o f evidence ob ta ined  in fo rm atio n  gained  in  illeg a l se a rc h , 
by illega l se a rc h  a n d  so izu io . 6 L  E d  43 ALR3d 385.
2d 1544; 81 A LR 2d 959. P riv ilege  a g a in s t  se lf- in c rim in a tio n

C om petency o r  sufficiency of cv i- ns to  te s tim o n y  befo re  g ra n d  ju ry . 38
donee befo re  g rn n d  ju ry  a s  affec ting  ALR2d 225.

138 L Ed 2d]
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pel persons to appear and testify be­
fore a grand jury.

crime has been committed and the 
protection of citizens against unfound­
ed criminal prosecutions.

Grand Jury §§ 4, 5 — scope of inquiry
3. The grand jury may determine 

alone the course of its inquiry, and 
may compel the production of evidence 
or the testimony of witnesses as it 
considers appropriate; its operation 
generally is unrestrained by the 
technical procedural and evidentiary 
rules governing the conduct of crim­
inal trialB.

Grand Jury § 4 — scope of inquiry
4. A grand jury is a grand inquest, 

a body with powers of investigation 
and inquisition, the scone of whose 
inquiries is not to be limited by doubts 
whether any particular individual will 
be found properly subject to an ac­
cusation of crime.

Grand Jury § 4 — nature of proceed­
ings

o. A grand jury proceeding is not 
an adversary hearing in which the 
guilt or innocence of the accused is 
ndjudicntcd; rather, it is an ex parte 
investigation to determine whether a 
crime has been committed and wheth­
er criminal proceedings should be in­
stituted against any person.

Grand Jury § 4 — investigative power
6. The grand jury’o investigative 

power must be broad if its public re­
sponsibility is adequately to be dis­
charged.

Indictment, Information nnd Com­
plaint § 98 — validity — evidence 
before grand jury

7. The validity of an indictment is 
not aifcctcd by the character of the 
evidence considered by the grand jury; 
an indictment vnlid on its fnco is not 
subject to chnllcngo on the ground 
that tlie grand jury acted on the basis 
of inadequate or incompetent evidence, 
or even on the basis of information 
obtained in violation of a defendant’s 
Fifth Amendment privilege against 
self-incrimination.

Grand Jury § 5 — witnesses — fcdernl 
court’s power

8. A federal court has power to com-

Witnesses § 1 — duty to testify
9. The duty to testify is a basic ob­

ligation that every citizen owes his 
government.

Grand Jury § 6 — witnesses — inter­
ference with inquiry — objections

10. A witness may not interfere with 
the course of the grand jury's inquiry; 
he is not entitled to urge objections 
of incompetency or irrelevancy, such 
as a party might raise, for such is no 
concern of his; nor is he entitled to 
challenge the authority of the court or 
the grand jury, or to set limits to the 
investigation tha t the grand jury maj 
conduct.

Grand Jury §§ 4, 5 — subpoena pewer 
— court enforcement

11. The grand jury’s subpoena pow­
er is not unlimited; the grand jury 
must rely on the court to compel pro­
duction oi! boohs, papers, documents, 
nnd the testimony of witnesses, and 
tlio court may quash or modify a sub­
poena on motion if compliance would 
be "unreasonable or oppressive" under 
Rule 17(c) of the Fcdernl Rules of 
Criminal Procedure.

Grand Jury § 4 — consideration of in­
competent evidence

12. The grand jury mny consider 
incompetent evidence, but it may not 
itself violate a valid privilege, whether 
established by the Constitution, stat­
utes, or the common law.

Witnesses §§74, 79 — self-incrimina­
tion — grand jury proceedings — 
immunity

13. The grand jury may not force 
a witness to answer questions in 
violation of the Fifth Amendment 
guarantee against self-incrimination; 
rather, tlie grand jury may override a 
Fifth Amendment claim only if the 
witness is granted immunity co-cxtcn- 
sive with the privilege ngainsi sclf- 
incriminntion.

Witnesses §74 — r.elf-incriminnMon 
— grand jury proceedings — pro­
duction of books and papers

14. A grand iur.v may not compel a
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person to produce books and papers 
th a t would incriminate him.

Grand Jury § 4 — subpoena power — 
Fourth Amendment

15. The grand jury is without pow­
er to invade a legitimate privacy in­
terest protected by the Fourth 
Amendment; a grand jury’s subpoena 
duces tecum will be disallowed if it 
is fa r  too sweeping in its terms to be 
regarded as reasonable under the 
Fourth Amendment; judicial supervi­
sion is properly exercised in such 
cases to prevent the wrong before it 
occurs.

Evidence § 681 — obtained by illegal 
search and seizure — fruits of 
evidence

16. The prohibition of the exclu­
sionary rule of the Fourth Amend­
ment, under which evidence obtained 
in violation of the Fourth Amendment 
cannot be used in a criminal proceed­
ing against the victim of the illegal 
search and seizure, applies also to the 
fruits of the illegally seized evidence.

Evidence § 681 — illegally obtained 
evidence — exclusionary rule

17. The prime purpose of the exclu­
sionary rule of the Fourth Amendment 
—under which evidence obtained in 
violation of the Fourth Amendment, 
and the fruits of such evidence, can­
not be used in a criminal proceeding 
against the victim of the illegal search 
and seizure—is to deter future unlaw­
ful police conduct nnd thereby effec­
tuate the guarnntcc of the Fourth 
Amendment against unreasonable 
searches and seizures; tho purpose of 
tho exclusionary rule is not to redress 
the injury to tho privacy of the search 
victim.

Evidence §681 — illcgnlly obtained 
evidence — exclusionary rule

18. The rule which excludes from 
admission in a criminal trial evidence, 
nnd its fruits, obtained in violation of 
the prohibition of the Fourth Amend­
ment against unreasonable search and 
seizure is calculated to prevent, not 
repair; its purpose is to deter—to 
compel respect for the constitutional

guarantee in the only effective avail­
able way—by removing the incentive 
to disregard it.

Evidence § 681 — illegally obtained 
evidence — exclusionary rule

19. The exclusionary rule of the 
Fourth Amendment—under which evi­
dence obtained in violation of the 
Fourth Amendment, and the fruits of 
such evidence, cannot be used in a 
criminal proceeding against the victim 
of the illegal search and seizure—is a 
judicially-created remedy designed to 
safeguard Fourth Amendment rights 
generally through its deterrent effect, 
rather than a personal constitutional 
right of the party aggrieved.

Evidence §681; Search and Seizure 
§ 33 — illegally obtnined evidence 
— standing to assert exclusionary 
rule

20. Rule 41(c) of tho Federal Rules 
of Criminal Procedure, which provides 
that a person aggrieved by nn unlaw­
ful search and seizure may move for 
return of the property unlawfully 
seized and suppression of its use ns 
evidence, does not constitute nn ex­
pansion of the exclusionary rule of the 
Fourth Amendment, and is no broader 
♦hnn the constitutional rule concern­
ing standing to invoke the exclu- 
sionnry rule.

Grand Jury s 6 — illegally obtained 
evidence — witness’ stnnding to 
assert exclusionary rule

21. The government’s offer of im­
munity under 18 USCS § 2514 to a fed- 
ornl grnnd jury witness who invoked 
his Fifth Amendment privilege against 
self-incrimination when the grand 
jury sought to nsk him questions bnsed 
on evidence illegally seized by fcdernl 
officers during a acnrch of tho defend­
ant’s place of business, is irrelevant to 
the witness’ stnnding to invoke the 
rule prohibiting admission of evidence, 
and its fruits, seized in violation of the 
Fourth Amendment.

Grnnd Jury § 6 — witnesses — unlaw­
ful search nnd seizure — exclu­
sion of evidence

22. The Fourth Amendment cxclu-
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sionary rule, under which illegally ob­
tained evidence, and the fru its  of such 
evidence, cannot be used in a criminal 
proceeding against the victim of the 
illegal search and seizure, does not 
extend to grand ju ry  proceedings, 
since allowing a grand jury  witness 
to invoke the exclusionary rule would 
unduly interfere with the effective and 
expeditious discharge of the grand 
ju ry ’s duties, and would achieve only 
a speculative and minimal advance of 
the rule's purpose of deteriing police 
misconduct, and since the incentive to 
the police to disregard Fourth Amend­
ment requirements solely to obtain 
an indictment from a grand jury  is 
substantially negated by the inad­
missibility of the illegally seized evi­
dence in a subsequent criminal pros­
ecution of the search victim.

Evidence § G81; Search and Seizure 
§ 32 — illegal seizure — suppres­
sion of evidence — other remedies

23. Although suppression of the use 
of illegally seized evidence against the 
search victim in a criminal tria l is nn 
important method of effectuating the 
Fourth Amendment, nevertheless the 
Fourth Amendment does not require 
adoption of every proposal that might 
deter police misconduct.

Evidence §(181; Senrch and Seizure 
§33 — exclusion of illegally ob­
tained evidence — who may com­
plain

24. The detcrront values of prevent­
ing the incrimination of those whoso 
rights the police have violntcd by nn 
unconstitutional search nnd seizure 
are sufficient to justify  tho suppression 
of probative evidence even though the 
ense ngninst the defendant is weakened 
or destroyed, bu t the additional 
benefits of extending tho exclusionary

rule to other defendants does not jus­
tify fu rth e r  encroachment upon the 
public in terest in prosecuting those 
accused of crime and hnving them ac­
quitted or convicted on the basis of 
all th e  evidence which exposes the 
truth.

Search and Seizure § 15 —  grand jury 
questions ns violative of Fourth 
Amendment

25. Grnnd jury questions, based on 
evidence obtained from nn illegal 
search and seizure, do not themselves 
constitute fresh and independent viola­
tions o f the witness’ Fourth Amend­
ment rights, since such questions in­
volve no independent governmental in­
vasion of one’s person, house, pnpers, 
or effects, but ra ther the usual abridg­
ment of personal privacy common to nil 
grand ju ry  questioning.

\
Grnnd Jury  § 6; Witnesses § 74 — 

rig h t qf privacy — self-incriminn- 
tion

26. Ordinarily, a witness has no 
right of privacy before the grnnd jury, 
since absent some recognized privilege 
of confidentiality, every man owes his 
testimony; ho mny invoke his F ifth  
Amendment privilege against com­
pulsory self-incrimination, but he mny 
not decline to answer on the grounds 
that h is responses might prove cm- 
bnrrnBsing or result in nn unwelcome 
disclosure of his personal nfTr*rs.

Senrch nnd Seizure § 5 — purpose nnd 
application of Fourth Amendment

27. The purpose of the Fourth 
Amendment is to prevent unreasonable 
governmental intrusions into tho pri­
vacy of one’s person, house, papers, 
or effects; the wrong condemned is the 
unjustified governmental invasion of 
Biich areas of an individual's life.

SYLLAIIUS HY REPORTER OF DECISIONS

one ngont. knowing of a pending fed­
eral investigation of loansharking 
activities, discovered and seized a sus­
pected loansharking record. Subse­
quently, a grand jury  investigating 
lonnsharking activities subpoenaed 
respondent to query him on the seized

When respondent's place of business 
was being searched by federal agents 
under a w arrant issued in connection 
with a gambling investigation nnd 
specifying that the object of the search 
WftB to discover and seize bookmaking 
records and wagering paraphernalia,
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evidence, bu t he refused to testify  on 
F ifth  Amendment grounds. A fter the 
Government then requested transac­
tional immunity for respondent, the 
D istrict Court granted respondent’s 
suppression motion on the grounds 
tha t the affidavit supporting the war­
ran t was insufficient and th a t the 
search exceeded the scope of the w ar­
rant, and fu rther ordered thn t re­
spondent need not answer any of the 
grand jury 's questions based on the 
suppressed evidence. The Court of 
Appeals affirmed. Held: A witness 
summoned to appear and testify  before 
a grand jury mny not refuse to answer 
questions on the ground th a t they are 
based on evidence obtained from an 
unlawful search and seizure.

(a) The exclusionary rule, under 
which evidence obtained in violation 
of the Fourth Amendment or the fru its 
of such evidence cannot be used in a 
criminal proceeding against the victim 
of the illegal search and seizure, is a 
judicially created remedy designed to 
safeguard Fourth Amendment rights 
generally through its deterrent effect 
on future unlawful police conduct, 
ra ther than a personal constitutional 
righ t of the party aggrieved.

(b) Despite its broad deterrent pur- 
poso, tho rule does not proscribe the 
use of illegally seized evidence in all

proceedings or against all persons, and 
its application has been restricted  to 
those areas where its  remedial objec­
tives are thought most efficaciously 
served.

(c) Allowing a grand ju ry  witness 
to invoke the exclusionary rule would 
unduly interfere with the effective and 
expeditious discharge of the grand 
ju ry ’s duties, and extending the rule 
to grand jury  proceedings would 
achieve only a speculative and minimal 
advance in deterring police misconduct 
a t the expense of substantially imped­
ing the grand ju ry ’s role.

(d) Grnnd jury questions based on 
evidence obtained from an unlawful 
search and seizure involve no inde­
pendent governmental invasion of 
privacy, but ra ther the usual abridg­
ment thereof common to all grand ju ry  
questioning. Such questions are only 
a  derivative use of tho product of a 
past unlawful search and seizure and 
work no new Fourth Amendment 
wrong.
465 F2d 1218, reversed.

Powell, J., delivered the opinion of 
the Court, in which Burger, C. J., nnd 
Stewart, White, Blackmun, and Rehn­
quist, JJ., joined. Brennan, J., filed n 
dissonting opinion, in which Douglas 
and Marshall, JJ., joined, post, p 356, 
38 L Ed 2d, p 576.

A P P E A R A N C E S  O F  C O U N S E L
Louis F . Claiborne argued  the  cause fo r petitioner. 
R obert J . R olatori argued  th e  cause fo r respondent. 
B riefs of Counsel, p  828, in fra .

O P IN IO N  O F  T H E  C O U RT

[414 U S  339 ]
M r. Justice  Powell delivered tho 

opinion of the Court.

I l l  T his case p resents th e  ques­
tion  w hether a  w itness sum m oned 
to appear and tes tify  before a  g rand  
ju ry  m ay refuse  to answ er questions 
on th e  ground th a t  they  a re  baaed 
on evidence obtained from  an  unlaw ­
ful search  and seizure. The issue is 
of considerable im portance to  th e  
adm in istra tion  of crim inal ju stice .

[414 U S  310 ]
I

On December 11, 1970, federal 
agents obtained a  w a rra n t au tho riz­
ing u search  of respondent John  
Calandrn’a place of business, tho 
Royal M achine & Tool Co. in Cleve­
land, Ohio. Tho w a rra n t was issued 
in connection w ith nn extensive in­
vestigation of suspected illegal gam - 
L in g  operations. I t  specified th a t  
the object of the  search wns th e
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discovery and seizure of book- 
m aking records and w agering  p a r­
aphernalia. A m aste r affidavit 
subm itted in support of the  applica­
tion fo r  th e  w a rra n t contained in­
form ation derived from  sta tem en ts  
by confidential in fo rm ants o the  
Federal B ureau of Investigation 
(F B I), from  physical surveillance 
conducted by F B I agents, and from  
court-authorized electronic surveil­
lance.1

The Royal M achine & Tool Co. 
occupies a tw o-story building. The 
first floor consists of about 13,000 
square  feet, and houses industrial 
m achinery  and inventory. The 
second floor contains a  general 
office area  of about 1,500 squaro 
fee t and a small office occupied by 
Calandra, p resident of the company, 
and his secre tary . On December 15, 
1970, federal agents executed the  
w a rran t directed a t Calandra’s placo 
of business and conducted a th o r­
ough, four-hour search of the  prem ­
ises. The record reveals th a t  the 
agents spent m ore th an  th ree  hours 
searching Calandra’s office and files.

A lthough the  agents found no 
gam bling paraphernalia , one discov­
ered, am ong certain  prom issory 
nates, r. card indicating th a t  Dr. 
W alter Loveland had  been m aking 
periodic paym ents to Calandra. The 
agen t sta ted  in an affidavit th a t he 
w as awu'c. th a t  the  U nited S ta tes 
A tto rney 's

[414 U S  341 ]
office fo r the N orthern  

D istric t of Ohio was investigating  
possible violations of >8 USC §§ 892, 
893, and 894 [IB USCS §§ 892, 893, 
894], dealing w ith  ex to rtionate  
credit transactions, and th a t  Dr. 
Loveland had been the  victim  of a 
"loansharking” en terprise  then  un-

2d 5G1, 91 S C t G13
der investigation. The agen t con­
cluded th a t  the  card bearing  D r. 
Loveland’s nam e was a  loansharking 
record and therefo re  had i t  seized 
p’cr.g w ith  various o ther item s, in ­
cluding books and records of the  
company, stock certificates, and ad­
dress books.

On M arch 1 ,1971, a special grand 
j j ry  was convened in  th e  N orthern  
Dist.-ict of Ohio to  investigate pos­
sible loanshark ing  activities in vio- 
la t  on of federal laws. The grand 
j u . y  subpoenaed C alandra in order 
to  ask him  questions based on the 
evidence seized during  th e  search cf 
h is place of business on December 
15, 1970. Calandra appeared before 
th e  grand ju ry  on A ugust 17, 1971, 
b u t refused to  testify , invoking his 
F ifth  A m endm ent privilege against 
self-incrim ination. The Government 
then  requested the  D istrict Court 
to  g ran t Calandra transactional im­
m unity  pu rsuan t to  18 USC § 2514 
[18 USCS §2514]. Calandra re ­
quested and received a postpone­
m ent of the hearing' on the Govern­
m ent's application fo r  the im m unity 
o rder so th a t  he could p repare  a 
motion to  suppress the evidence 
seized in the search.

Calandra la te r  moved pursuan t to 
Fed Rule Crim Proc 41 (e) fo r sup­
pression and re tu rn  of the seized evi­
dence on the  grounds th a t  tl.o affi­
dav it supporting th e  w arran t was 
insufficient and th a t  the search ex­
ceeded the  scope of th e  w arran t. On 
A ugust 27, the  D istrict Court held a 
hearing  a t  which Calandra stipu lat­
ed th a t he would refuse to answ er 
questions based on the  seized m ate­
rials. On October 1, the  D istrict 
Court entered its  judgm ent ordering 
the evidence suppressed and re-

1. On tho  basis o f tho  snm c affidavit, nnd  autom obile. T he p re se n t case  in-
fed e ra l a g e n ts  also  ob ta ined  w a r ra n ts  au - vo lvcs only tho  sea rch  o f th e  R oyal Ma-
th o riz in g  in a rch es  o f C n land ra’s residence chine & Tool Co.
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tu rned  to  C alandra and fu rth e r  
ordering th a t  C alandra need no t an­
sw er any of th e  g rand  ju ry 's  ques­
tions based on th e

[414 U S 342]
suppressed evi­

dence. 332 F  Supp 737 (1971). 
The court held th a t  "due process 
. . . allows a  w itness to  litiga te  
th e  question of w h e th er the. evi­
dence which constitu tes th e  basis 
fo r th e  questions asked of him  be­
fore  th e  grand ju ry  har. been ob­
tained in a  w ay w hich violates th e  
constitutional protection aga in st un ­
law ful search and seizure.” Id., a t  
742. The court found th a t  th e  
search w a rra n t had been issued 
w ithou t probable cause and th a t  the  
search had exceeded th e  scope of 
th e  w arran t.

The Court of Appeals fo r  the  
S ixth  C ircuit affirmed, holding th u t 
th e  D istric t C ourt had properly  en­
te rta in ed  the suppress :cn m otion 
and th a t  the  exclusionary ru le m ay 
be invoked by a  w itness before th e  
grand ju ry  to bar questioning based 
on evidence obtained in  an unlaw- 
full search and seizure.® 465 F2d 
1218 (1972). The offer to  g ran t 
Calandra im m unity was deemed iir­
relevant. Id., a t  1221. v

W e granted  the  G overnm ent’s pe­
tition  for certio rari, 410 U S 925, 35 
L Ed 2d 585, 93 S Ct 1357 (1973). 
We now reverse.

ju ry  is deeply rooted in Anglo- 
A m erican h isto ry .3 In  England, the  
g ra n d ju ry

[414 U S 343]
served fo r centuries both 

as a body of accusers sw orn to  d is­
cover and p resen t fo r tr ia l  persons 
suspected of crim inal wrongdoing 
and as a  p ro tec to r of citizens against 
a rb itra ry  and oppressive govern­
m ental action. In  th is  coun try  th e  
Founders th o u g h t th e  g rand  ju ry  
■' essential to  basic liberties th a t  

■' provided in th e  F if th  Amend­
m ent th a t  federal prosecution fo r 
serious crim es can only be in stitu ted  
by  "a  p resen tm en t or ind ictm ent of 
a  Grand J u ry .” Cf. Costello v U nited 
S tates, 350 US 359, 361^362, 100 
L  Ed 597, 76 S C t 406 (1956). The 
g rand  ju ry ’s h isto ric  functions su r­
vive to  th is  day. I ts  responsibil­
ities continue to  include both the 
determ ination w hether th e re  is 
probable cause to  believe a crim e has 
been com m itted and th e  protection 
of citizens aga in st unfounded crim ­
inal prosecutions. B ranzburg  v 
Hayes, 408 US 665, 686-687, 33 L  Ed 
2d 626, 92 S C t  2646 (1972).

[3 .4 ] T raditionally  th e  grand 
f  ju ry  h as  been accorded wide la titude  
M o  inquire in to  violations of crim inal 
J a w . No judge presides to m onitor 

its_proceedings. I t  deliberates in 
-isec re t and m ay determ ine alone tho 

course of its  inquiry. The g rand  
ju ry  m ay compel the  production of 
evidence or th e  testim ony of w it­
nesses as i t  considers appropriate, 

12] The in stitu tion  of th e  g rand  and its  operation generally  is un-

II

2. T he C o u rt o f A p p ea ls  affirm ed tho  
D is tr ic t C o u rt’s  finding th n t  th e  senrch 
o f C nlnndrn’s business nnd se izu re  o f h is  
p ro p e r ty  w ere un law fu l. 405 F 2d  1218, 
1220 u 5. A lthough  tho  G overnm en t does 
n o t ag re e  w ith  th e  c o u rt 's  finding, i t  h a s  
n o t so u g h t rev iew  of th is  issue. In  addi­
tion , t ’;a. G overnm en t h a s  n o t challenged  
the D is tr ic t C o u rt’s o rd e r d ire c tin g  re tu rn  
o f the illegally  seized p ro p e r ty  to  C alun- 
d rn .

3. F o r  n d iscussion of tho h is to ry  and

rolo of tho  g rn n d  ju ry , sec C ostello  v 
U n ited  S ta te s , 350 U S 359, 3G1-3C2, 100 
L E d 397, 7G S C t 40G (195G); B la ir  v 
U nited  S ta te s , 250 U S 273, 270-283, G3 
L  E d  079, 39 S C t 4G8 (1919); H ale  v 
IlenUel, 201 U S 43, 59, 50 L  Ed G52, 2G 
S C t 370 (190G); 4 W . B lnckstonc, Com- 
m c n ta rk r*  301 c t  scq .; G. E d w ard s, T he 
G rand  J u . /  1-44 (190G); 1 F . Pollock & 
F . M aitlnnu H is to ry  o f E n g lish  Law  151 
(2d cd 1909); 1 W. H oldsw orth , H isto ry  
o f  E n g lish  Law  321-323 (7 th  re v  cd 195G).
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restra ined  by th e  technical proce­
dural and ev identiary  ru les govern­
ing th e  conduct of crim inal tria ls . 
“I t  is a  g rand  inquest, a  body w ith  
powers of investigation and inquisi­
tion, th e  scope of whose inquiries is 
no t to  be lim ited narrow ly by  ques­
tions of p roprie ty  or fo recasts  of the  
probable resu lt of th e  investigation, 
or by doubts w hether any particu la r 
individual will be found properly 
subject to an accusation of crim e.” 
B lair v U nited S ta tes, 250 US 273, 
282, 63 L Ed 979, 39 S C t <168 (1919).

[5 ,6 ]  The scope of th e  g rand  
ju ry ’s powers reflects its  special role 
in insuring  fa ir  and effective law 
enforcem ent. A  grand  ju ry  pro­
ceeding ig_n.Qt_an_adyersary hearing  

which th e  guilt or innocence of 
f  th e  accused is adjudicated. R ather, 

i t  is an ex pavte investigation  to  de­
term ine

[414 US 344] 
w hether a  crim e has been 

/ com m itted and w h ith e r  crim inal 
I proceedings should be in stitu ted  

against any person. The grand 
1 ju ry ’s investigative pow er m u st be 

broad '/  its  public responsibility  is 
‘ adequately to  be discharged. Branz- 

burg  v H ayes, supra, a t  700, 33 
L  Ed 2d 623; Costello v U nited 
S tates, supra, a t  364, 100 L Ed 397.

In Branzburg, the  C ourt had oc­
casion to reaffirm the  im portance of 
the  grand ju ry ’s ro le.

“ [T ]he  investigation of crim e by 
the  g rand  ju ry  im plem ents a 
fundam ental governm ental role of 
securing the  sa fe ty  of the  person 
and p roperty  of th e  c itiz e n . . . .” 
408 US, a t  700, 33 L  Ed 2d 626.

“The role of th e  g rand  ju ry  as 
an im portan t in stru m en t of effec­
tive law enforcem ent necessarily 
includes an investigatory  function 
w ith respect to determ ining 
w hether a crim e has been com­
m itted and who com m itted it. 
. . . 'W hen the grand ju ry

is perform ing  its  investiga to ry  
function into a  general problem 
area  . . . society’s in te re s t is 
best served by  a  thorough and 
extensive investigation .’ Wood v 
Georgia, 370 US 375, 392, 8 L  E d 
2d 569, 82 S C t 1364 '1962). A 
grand  ju ry  investigation  ‘is n o t 
fully carried  ou t until every  avail­
able clue } <s been ru n  down and 
all w itnesses exam ined in every 
proper w ay  to  find if  a  crim e has 
been com m itted.’ U nited  S ta tes 
v  Stone, 429 F 2d  138, 140 (CA2 
1970). Such an  investigation m ay  
be triggered  by tips, rum ors, evi­
dence proffered by  the  prosecutor, 
or the  personal knowledge of th e  
grand  ju ro rs . Costello v United 
S ta tes, 350 US, a t  362, 100 L Ed 
397. I t  is only a fte r  th e  grand 
ju ry  has exam ined th e  evidence 
th a t  a determ ination of w hether 
th e  proceeding will re su lt in an 
indictm ent can be m ade . . . .” 
Id., a t 701-702, 33 L Ed 2d 626.

[7] The g rand  ju ry ’s sources of 
inform ation are  widely draw n, and 
the  valid ity  of an indictm ent is no t 
affected

[414 US 345] 
by th e  charac te r of the 

evidence considered. Thus, an in ­
die. nen t valid on its  face is not sub­
jec t to challenge on th e  ground th a t  
th e  grand ju ry  acted on th e  basis of 
inadequate or incom petent evidence, 
Costello v U nited S tates, su p ra ; Holt 
v U nited S ta tes, 213 US 245, 54 L Ed 
1021, 31 S Ct 2. (1910); or even on 
the basis of inform ation obtained in 
violation of a  defendan t’s F ifth  
Am endm ent privilege aga inst self­
incrim ination, Lawn v United States, 
355 US 339, 2 L  Ed 2d 321, 78 S C t 
311 (1958).

[o-io] The power of a federal 
court to compel persons to  appear 
and te s tify  before a  grand ju ry  is 
also firmly established. K astigar 
v U nited S tates, 406 US 441, 32 
L Ed 2d 212, 92 S C t 1653 (1972).
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The duty  to  te s t ify  h a s  long been 
recognized as a basic obligation 
th a t  every citizen owes h is C ivern- 
m ent. Blaclcmer v U nited  S tates, 
284 US 421, 4?S. 76 L  E d  375, 52 
S Ct 252 (1932); U nited  S ta tes  v 
B ryan , 339 US 323, 331, 94 L, Ed 
884, 70 S C t 724 (1950). In  Branz- 
b u rg  v H ayes, supra , a t  682 and 688, 
33 L Ed 2d 626, th e  C ourt noted th a t  
" [c jitiz e n s  generally  a re  no t consti­
tu tionally  im m une from  grand  ju ry  
subpoenas . . and th a t  " th e  
longstanding  principle th a t  ‘th e  pub­
lic . .  . h as  a  r ig h t to  every
m an’s evidence’ . . .  is pa rtic ­
ularly  applicable to  g rand  ju ry  p ro ­
ceedings.” The du ty  to  te s tify  m ay 
on occasion be burdensom e and even 
em barrassing . I t  m ay cause in ju ry  
to  a  w itness’ social and economic 
s ta tu s . Y et th e  du ty  to  te s tify  has 
been regarded as "so necessary  to  
th e  adm in istra tion  o f ju s tice ” th a t  
th e  w itness’ personal in te re s t in 
privacy m u st yield to  th e  public’s 
overrid ing in te res t in  full dis­
closure. B lair v U nited S tates, 
250 US, a t  281, 63 L  Ed 979. 
F u rtherm ore , a  w itness m ay n o t in­
te rfe re  w ith  the  course o f th e  grand 
ju ry ’s inquiry. He "is no t en titled  
to u rge objections of incom petei'cy 
or irrelevancy, such as a  p a rty  m igh t 
raise, fo r th is  is no concern of h is .” 
Id., a t  282, 63 L Ed 979. N or is he 
entitled  "to  challenge the  au th o rity  
of the  court o r of th e  g rand  ju ry ” or 
“ to se t lim its to the investigation 
th a t  the  grand ju ry  m av conduct.” 
Ibid.

[414 US 340]
[ 1 1 - 1 5 ]  Of course, th e  g rand  

ju ry ’s subpoena power is n o t un­
lim ited.4 I t  m ay consider incompe­

te n t  evidence, b u t i t  m ay no t itse lf 
vio late a valid privilege, w hether 
established by th e  Constitution, 
s ta tu te s , o r th e  common law. 
B ranzburg  v H ayes, su p ra ; U nited 
S ta te s  v B ryan , su p ra ; Blackm er v 
U nited  S ta tes, su p ra ; 8 J . W igmore, 
Evidence §§ 2290-2391 (M cNaugh- 
ton rev  ed 1961). A lthough, fo r 
example, an ind ictm ent based on evi­
dence obtained in violation of a  de­
fen d an t’s F if th  A m endm ent priv­
ilege is nevertheless valid, Lawn v 
U nited S ta tes, supra , the  grand 
ju ry  m ay  not force a w itness to  an­
sw er questions in violation of th a t  
constitu tional guarantee. R ather, 
th e  g rand  ju ry  m ay override a  F ifth  
A m endm ent claim only if  the w it­
ness is g ran ted  im m unity  co-exten- 
sive w ith  the  privilege aga inst self­
incrim ination. K a stig a r v U nited 
S ta tes, supra. Sim ilarly, a  grand 
ju ry  m ay  not compel a  person to 
produce books and papers th a t  would 
incrim inate him. Boyd v United 
S tates, 116 US 616, 633-635, 29 
L  Ed 746, 6 S C t 538 (1886). Cf. 
Couch v U nited S ta tes, 409 US 322, 
34 L Ed 2d 548, 93 S C t 611 (1978). 
The g rand  ju ry  is also w ithout pow­
er to invade a leg itim ate privacy in­
te re s t p rotected  by the  F ou rth  
Am endm ent. A grand  ju ry ’s sub­
poena duces tecum  will be disallowed 
if  i t  is “fa r  too sweeping in its  term s 
to be regarded as reasonable” under 
tho  F ou rth  Am endm ent. Hale v 
Henkel, 201 US 43, 76, 50 L Ed 652, 
26 13 Ct 370 (1906). Judicial super­
vision is properly exercised in such 
cases to  prevent th e  w rong before 
i t  occurs.

[ 1 1 ]  4. T he g ra n d  ju r y  is su b je c t to  
tho  c o u rt 's  superv ision  in severa l re sp ec ts . 
See B row n v U nited  S ta te s , 359 U S 41, 
49, 3 L E d 2d G09, 79 S C t 539 (1959); 
Fed ltu le s  C rim  P roc G and  17; 1 L . Orfield, 
C rim inal P rocedu re  U n d e r th e  F e d e ra l 
R ules § G:108, pp  475-477 (19GG). In  p a r ­

ticu la r , th e  g ra n d  juvy m u s t re ly  on the 
c o u rt to com pel p roduc tion  o f books, 
p ap ers , docum ents, und tho  te s tim o n y  of 
w itness, nnd th e  co u rt m ny quash  o r  m od­
ify  a  subpoena on m otion if  com pliance 
w ould be "u n reaso n ab le  o r oppressive ." 
Fed  R ule C rim  P roc  1 7 (c ) .
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1414 U S  317]
in

[ 16] In  th e  in stan t case, the  Court 
of Appeais__helcLthat-the_exclusion- 

j i r y  ru le  of t he F ourth . A m endm ent 
lim its the  grand ju ry ’s power to 
compel a  w itness "To answ er ques­
tions based on evidence , obtained 
from  a prior unlawful search a n d  
seizure. The exclusionary ru le w as) 
adopted to  effectuate th e  F o u r t h ^
Am endm ent r ig h t of all citizens "to  —' 
be secure in their persons, houses, 
papers, and effects, against unrea­
sonable searches and seizures . . . .” T414 U S 3183
U nder th is  rule, evidence obtained Accord, Mapp v Ohio, supra, a t 
in  violation of th e  F ou rth  Amend- ‘650, 6 L  Ed 2d 1081, 84 ALR2d 933; 
m ent cannot be used in a  crim inal Tehan v Shott, 382 US 406, 416,

duct and thereby  effectuate the 
guaran tee of the  F o u rth  Am end­
m en t against unreasonable search 
and seizures:

“The rule is calculated to p reven t,) 
no t to  repair. I ts  purpose is to 
de ter—to compel respect fo r th e N 
constitutional guaran ty  in the 
only effectively available way— by j  
rem oving th e  incentive to d isre­
gard  it.” E lkins v U nited States, 
364 US 206, 217, 4 L  Ed 2d 1669, 
80 S Ct 1437 (1960).

proceeding against th e  victim  of th e  
illegal search and seizure. W eeks v 
U nited S tates, 232 US 383, 58 L Ed 
652, 34 S Ct 341 (19H> L ^ap t?  v 
Ohio, 367 US 643,. 6 L E (L2d40'81, 
81 S Ct 1G84, 84 ALR2d 933 (1961).

/’ T his prohibition applies as well, to 
th e  fru its  of the illegally seized cvi- 

■ 'dence.. Wring Sim v U nited S tates, 
371 US 471, 9 L E d 2d 441, 83 S C t 
407 (1963); S ilverthornc Lum ber 
Co. v U nited S ta tes, 251 US 385, 
64 L Ed 319, 40 S Ct 182, 24 ALR 
1426 (1920).

[17-19] The purpose of the  exclu­
sionary rule is not to  redress the 
in ju ry  to the  privacy of the  search 
v ic tim :

" [T ]h c  rup tu red  privacy of the 
victim s’ homes and effects cannot 
be restored. R eparation comes 
too late .” L ink lc ttcr v W alker, 
381 US 618, 637, 14 L  Ed 2d 601, 
85 S Ct 1731 (1965).

Instead, the  ru le’s prim e purpose is 
to de ter fu tu re  unlawful police con-

15 L Ed 2d 453, 86 S Ct 459 (1966); 
T erry  v Ohio, 392 US 1, 29,
20 L  Ed 2d 889, 88 S Ct 1868 (1968).
In sum, the  rule is a  judicially 
created rem edy designed to safe­
guard Fourth  A m endm ent righ ts  
generally through  its d e te rren t ef­
fect, ra th e r  th an  a personal constitu­
tional r ig h t of the p a rty  aggrieved.6

[2 0 , 2 1 ] Despite its broad deter­
ren t purpose, the exclusionary rule 
has never been in terpreted  to pro­
scribe the  use of illegally seized evi­
dence in_nll jiroceedings or against 
all persons. As with any rem edial 
device, the application of the  nil ft.\ 
has been restric ted  to those a re a s \ \  
where its  rem edial objectives arc J) 
thought most efficaciously served. 
The balancing process im plicit in 
this approach is expressed in the 
contours of the  stnnding requ ire­
ment. Thus, standing  to invoke tho 
exclusionary ru le has been confined 
to situations w here tl.es Government 
seeks to  use such evidence to  in-

5. T here  ia som e d isag reem en t a s  to the 
p rac tica l efilcncy of tlie cxclusionnry  ru le , 
nnd ns tho C ourt noted in E lkina v U nited 
S tn te s , 304 U S 206, 218, 4 L  E d 2d 1009, 
80 S C t ? 137 (1060), rc lcvnn t ” [c ]n ip iricn l
s ta tis tic s  n rc  n o t nvnilnblc.” Cf. O aks,

S tudy ing  the E xclusionary  P u le  in Senrch 
nnd Seizure, 37 U Chi 1. Kcv 665 (1970). 
Wo have no occasion in tho p re se n t enso 
to consider the e x te n t of the ru le ’s efficacy 
in  crim innl tria ls .
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crim inate th e  victim  of the  unlaw ­
ful search. Brown v U nited S ta tes, 
411 US 223, 36 L  Ed 2d 208, 93 S Ct 
1565 (1973); A lderm an v U nited 
S tates, 394 US 165, 22 L Ed 2d 176, 
89 S C t 961 (1969); W ong Sun v 
U nited S ta tes, su p ra ; Jones v U nited 
States, 362 US 257,4 L  E d  2d 697, 80 
S Ct 725, 78 ALR2d 233 (1960). 
This s tand ing  ru le is prem ised on a 
recognition th a t  th e  need fo r de ter­
rence and hence th e  rationale  fo r 
excluding th e  evidence a re  s trongest 
where th e  G overnm ent’s unlaw ful 
conduct would resu lt in  im position 
of a crim inal sanction on th e  victim  
of the  search.6

[414 U S 349]
I V

[2 2 ] In  deciding w hether to  ex­
tend the exclusionary ru le to grand 
ju ry  proceedings, we m ust weigh the  
potential in ju ry  to the  h istoric  role 
and functions of the  grnnd ju ry  
against the  potential benefits of the  
ru le as applied in th is  context. I t  is 
evident th a t  th is  extension of the 
exclusionary rule would seriously 
impede the  g rand  ju ry . Because the  
grand ju ry  does no t finally adjudi­
cate guilt or innocence, i t  has tra d i­
tionally been allowed to pursue its 
investigative nnd accusatorial func­

tions unim peded by th e  ev iden tiary  
and procedural res tric tions  applica­
ble to a crim inal tria l. P e rm ittin g  
w itnesses to  invoke th e  exclusionary 
ru le  before a g rand  ju ry  would 
p rec ip ita te  adjudication of issues 
h ith e rto  reserved  fo r th e  tr ia l  on the  
m erits  and would delay and d isrupt 
g rand  ju ry  proceedings. Suppres­
sion hearings would h a lt th e  orderly 
p rogress of an  investigation and 
m igh t necessita te  extended litiga­
tion of issues only tangen tia lly  re ­
lated  to  th e  g rand  ju ry ’s p rim ary  
objective.7 T he probable 

[414 U S  330]
resu lt

would be “ pro tracted  in terrup tion  
of grand ju ry  proceedings,’’ Gelbard 
v U nited S ta tes, 408 US 41, 70, 33 
L E d 2d 179, 92 S Ct 2357 (1972) 
(W hite, J ., concurring), effectively 
transfo rm ing  them  into prelim inary 
tria ls  on th e  m erits . | In some cases 
the delay m igh t be fa ta l to th e  en­
forcem ent of the  crim inal law. Ju s t 
last Term  we reaffirmed our disin­
clination to  allow litigious in te rfe r­
ence w ith g rand  ju ry  proceedings:

"A ny holding th a t  would saddle 
a grand ju ry  w ith  m initrials 
nnd prelim inary showings would 
assuredly impede its  investigation

12 0 ]  6. In  ho ld ing  th n t  tho  resp o n d en t 
hnd s tan d in g  to  invoke th e  exclusionary  
ru le  in a  g rnnd  ju ry  p roceed ing , the 
C o u rt of A ppeals relied  on F ed  Rule Crim  
P roc  41 (e). 405 F2d, n t  1222-1221. Rule 
4 1 (e ) p rovides, in re le v a n t p a r t ,  th a t  " [ a ]  
person  agg riev ed  hy nn un law fu l search  
nnd seizure m ay  move th e  d is tr ic t  co u rt 
. . . fo r  th e  r e tu rn  of th e  p ro p e rty
und to su p p re ss  fo r  tho  uno as  evidence 
n n y th in g  so ob ta ined  . . . ." I t  f u r ­
th e r  s ta te s  tlm t " [ t ] h o  m otion nlmll he 
inndo before  tr ia l o r  h e a rin g  . . . ."
W e have recognized  th n t Rulu 41(e) is 
“ no b roader th a n  tho co n stitu tio n a l ru le ."  
A lderm an v U nited  S tn te s , 394 U S 105, 
173, n C, 22 L  Ed 2d 170, 89 S C t 901 
(1900). Jo n es  v U n ited  S tn te s , 302 U S 
257. 4 I. E d 2d 097, 80 S CL 725, 78 ALR 
2d 233 (19C0). R ule 4 1 (e ) , th e re fo re , doo3 
n o t co n stitu te  a  s ta tu to ry  expansion  of tlie 
exclusionary  ru le .

[ 2 1 ]  Tho C o u rt o f A ppenls also  found 
th n t th e  g o v ern m en t's  offer of im m unity  
u nder 18 U SC  §2514 [18 USCS §2514) 
w as ir re le v a n t to  re sp o n d en t’s s tan d in g  to  
invoko tho exc lu s ionary  ru le . 405 F2d, a t  
1221. Wo a g re e  w ith  th a t  de term ination  
fo r tlie  reusons s ta te d  in P a r ts  II I , IV , nnd 
V of th is  opinion.

7. T ho forco o f th is  a rg u m en t is well 
il lu s tra ted  by tho  fa c ts  o f tho p re sen t ease. 
As o f th e  da te  o f th is  decision, n lm ost tw o 
nnd onc-lm lf y e a rs  w ill have  clnpsod since 
responden t w ns sum m oned to ap p ea r nnd 
te s tify  before tho  g ran d  ju ry . I f  respond ­
e n t’s tes tim o n y  w ns v ita l to tho grnnd  
ju ry ’s in v es tiga tion  in  A u g u st 1971 of 
ex to rtio n a te  c re d it tran sac tio n s , it  is pos­
sible th n t th is  p a r t ic u la r  in v es tig a tio n  h as 
been com pletely  f ru s tra te d .
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and f ru s tra te  th e  public’s in te res t 
in th e  fa ir  and expeditious adm in­
istra tion  of th e  crim inal laws.” 
U nited S ta tes v Dionisio, 410 US 
1, 17, 35 L  E d 2d 67, 93 S Ct 
764 (1973).

Cf. U nited S ta tes v R yan, 402 US 
530, 29 L Ed 2d 85, 91 S C t 1580 
(1971); Cobblediclc v U nited  S ta tes, 
309 US 323, 84 L E d 783, 60 S C t 540 
(1940). In sum, we believe th a t  
allowing a grand ju ry  w itness to  in ­
voke the  exclusionary ru le  would un­
duly in te rfe re  w ith th e  effective 
and expeditious d ischarge  of the  
grand ju ry ’s duties.

[23 ,24 ] A gainst th is  potential 
dam age to the  role and functions of 
th e  grand ju ry , we m ust weigh the  
benefits to he derived from  th is  pro­
posed extension of th e  exclusionary 
rule. Suppression of th e  use of il­
legally seized evidence ag a in st the  
senrch victim  in a  crim inal tr ia l is 
thought to be an im p o rtan t m ethod 
of effectuating the  F o u rth  Amend­
m ent. B ut it  does n o t follow th a t  
the  F ou rth  A m endm ent requires 
adoption of every  proposal th a t  
m igh t de te r police m isconduct. In 
Alderm an v U nited S ta tes, 391 US, 
a t  174-175, 22 L  Ed 2d 176, fo r ex­
ample, th is

[414 UR 351]
Court declined to  extend 

the  exclusionary rule to one who was 
not the  victim of the  unlawful 
sen rch :

"Tlie de te rren t values of p re ­
venting the  incrim ination of those 
whose righ ts  the  police have vio­
lated have been considered suffi­
cient to  ju s tify  tho suppression 
of probative evidence even though 
the  case against the  defendant is 
weakened or destroyed. We ad­

here  to  th a t  judgm ent. B u t wc 
a re  n o t convinced th a t  th e  addi­
tional benefits of extending the  
exclusionary ru le  to  o ther defend­
an ts  would ju s tify  fu r th e r  en­
croachm ent upon the  public in te r­
est in prosecuting those accused 
of crim e and hav ing  them  acquit­
ted o r convicted on th e  basis of 
all th e  evidence which exposes the 
tru th .”

We th ink  th is  observation equally 
applicable in th e  p resen t context.

Any increm ental de te rren t, effect 
which m igh t be.achieved by extend- 
ing~lhe rule. tcLgrand ju ry  proceed­
ings is .uncertain a t  best. W hatever 
deterrence of police m isconduct m ay 
result, frpm. the  exclusion of illegally 
seized evidence from  crim inal trials, 
iT is  unrealistic  to assum e th a t  ap ­
plication of th e  ru le to grand ju ry  
proceedings would significantly fu r ­
ther. th a t  .goal, I Such an extension 
would deter only police investigation 
consciously directed tow ard the  d is­
covery of evidence solely fo r use in 
a  grand ju ry  investigation. The in­
centive to d isregard  th e  requirem ent 
of the  F ourth  A m endm ent solely to 
obtain an indictm ent from  t grand 
ju ry  is substan tia lly  negated by the 
inadm issibility of the  illegally seized 
evidence in a  subsequent crim inal 
prosecution of the  senrch victim . 
F or the  m ost p a rt, a  prosecutor 
would be unlikely to  request an in­
dictm ent w here a conviction could 
no t be obtained. W c therefore  de­
cline to em brace a view th a t  would 
achieve a speculative and undoubt­
edly

[411 U S 352] 
minimal advance in the de te r­

rence of police m isconduct a t  the 
expense of substan tia lly  impeding 
th e  role of the  grand ju ry .8

8. R aspondont re lie s  p r im a r i ly  on 
S ilvertho rno  L um ber Co. v  U n ited  StateB, 
251 US 385, 64 L  Ed 319, 40 S  C t 182, 
24 A LR  1426 (1920), w hich th e  d issen t 
contends "p la in ly  con tro ls th is  case ."

P ost, n t 362, 38 L Ed 2d n t 579. In  th u t 
ense, fed e ra l officers un law fu lly  seized cer­
ta in  docum ents b e long ing  to  th e  S ilver- 
tlio rnes nnd th e i r  lu m b er com pany nnd 
p resen ted  them  to a  g ran d  ju ry  th a t  had
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[25,26] R espondent also argues 
th a t  each and every  question based 
on evidence obtained fro m  an illegal 
search and seizure constitu tes  a 
fresh  and independent violation of 
the  w itness’ constitu tional rights.® 
O rdinarily, of course, a  w itness has 
no r ig h t of privacy  before th e  g rand  
ju ry . A bsent som e recognized p riv­
ilege of confidentiality, every  m an 
owes his testim ony. He m ay  invoke

a lread y  ind icted  th e  S ilv e rth o rn e s  and  tho  
com pany. A  d is tr ic t  c o u rt o rd e red  th e  r e ­
tu rn  o f th e  docum en ts b u t im pounded  ph o ­
to g ra p h s  and  copies o f  th e  o rig in a ls . L a t­
er, th e  p ro secu to r cau sed  th e  g ra n d  ju ry  to  
issue subpoenns duces tecum  to  th e  S ilv e r­
th o rn es  nnd th e  com pany  to  p roduce  th e  
o rig ina ls, and  th e i r  re fu s a l  to  com ply led 
to  a  co n tem p t c ita tio n . In  re v e rs in g  th e  
ju d g m en t, th e  C o u rt held  th a t  th e  su b ­
poenas w ere  invalid  because  th e y  w ere  
based on know ledge ob ta in ed  fro m  th e  
illega lly  seized evidence, c it in g  W eeks v 
U nited  S ta te s , 232 U S  383, 58 I ,  lid  C52, 
34 S C t 341 <1914). M r. J u s tic e  H olm es, 
w ritin g  fo r  th e  C o u rt, s ta te d  th a t  tho  
"essence o f a  p rov ision  fo rb id d in g  th e  
acqu isition  o f evidence in  a  c e r tn in  w ay  
is  th n t  n o t m ere ly  ev idence so acquired  
shall n o t be used befo re  th e  C o u rt b u t th n t 
i t  shall n o t be used a t  a ll.” 251 US, n t 
392, G4 L  E d 319.

S ilvcrtho rno  is d is tin g iv sh ab l j f ro m  tlm 
p re sen t ense in sev e ra l s ig n ific an t r e ­
spects. T h ere , p la in tiffs  in  e r r o r  lm d p re ­
v iously  been ind icted  h y  th e  g ra n d  ju ry  
nnd th u s  could invoke th e  exc lu s ionary  
ru le  on th e  b asis  o f th e i r  s ta tu s  n s  c rim ­
ina l defendan ts. M oreover, th e  G overn­
m en t’s in te re s t in re e n p tu rin g  th e  o rig in a l 
docum ents w as founded on  a  b e lie f th n t  
they  m ig h t be u sefu l in  th e  c rim in a l p ro s ­
ecution  n lroudy au th o rized  b y  th e  g ra n d  
ju ry . I t  did n o t a p p e a r  th a t  th o  g ra n d  
ju ry  needed th e  docum en ts to  p e rfo rm  i ts  
inves tig a tiv e  o r  accu sa to ria l fu n c tio n s. 
T hus, the p r im a ry  consequence o f  tho 
C ourt’s decision w as to  exclude th e  ev i­
dence from  the su b seq u en t c rim in a l tr ia l .  
F inally , p r io r  to  th e  issu an ce  o f th e  g rn n d  
ju ry  subpoenns, th e re  hod been a jud ic ia l 
d e te rm ina tion  th a t  th e  sen rch  nnd se izu re  
w ore illegal. T he c laim  o f  p la in tiffs  in 
e r ro r  w as no t ra ised  fo r th e  firs t t im e  in

his F if th  A m endm ent priv ilege 
aga in st com pulsory self-incrim ina­
tion, b u t h e  m ay n o t decline to  an ­
sw er on th e  grounds th a t  h is r e ­
sponses m ig h t prove em b arrass in g  
or resu lt in an unwelcome disclosure 
of h is personal affairs. B la ir v U n it­
ed S ta tes, 250 U S 273, 63 L  E d  979, 
39 S Ct 468 (1919). R espondent’s 
claim  m u st be, therefo re , n o t m erely  
th a t  th e  g rand  ju ry ’s questions in ­
vade his p rivacy  b u t th a t, because 
those questions are  based on illeg­
ally obtained evidence, th ey  some-

a  p re - in d ic tm en t m otion  to  su p p re s s  r e ­
q u ir in g  in te rru p tio n  o f  g ra n d  ju r y  p ro ­
ceedings.

By c o n tra s t, in  th e  in s ta n t case re sp o n d ­
e n t  had  n o t been  ind ic ted  by  th e  g ra n d  
ju ry  nnd w as n o t u c rim in a l d e fen d an t. 
U nder tra d it io n a l p rin c ip les , he h ad  no  
s tn n d in g  to  invoke th e  exc lu s io n a ry  ru le . 
T he effec t o f th e  D is tr ic t C o u rt’s  o rd e r 
wns to  deprive  th e  g rn n d  ju r y  o f  te s t i ­
m ony i t  needed to  conduct its  in v e s tig a ­
tion . F u rth e rm o re , re sp o n d en t's  m o tion  to  
su p p ress  had  n o t been p rev io u sly  m ade 
and  req u ired  in te rru p tio n  o f  th e  g ra n d  
ju ry  p roceed ings. In  these  c ircum stances, 
S ilv e rth o rn c  is co rtn in ly  n o t con tro llin g . 
To th e  e x te n t th n t  th e  C o u rt's  b ro a d  dic­
tu m  m ig h t be co n stru ed  to  su g g e s t a  d if­
fe re n t r e s u l t  in  th e  p re s e n t case, w e  no te  
th a t  i t  h a s  been su b s ta n tia lly  undorm ined  
by la te r  cases. Sec P a r ts  I I I  and  IV  o f 
th is  opinion.

9. A t o ra l a rg u m e n t, counsel f o r  re ­
sponden t s ta te d  th e  con ten tion  as  fo llow s:

" I  su b m it to  th e  C ourt th n t  cnch q u es­
tion  naked o f  th e  R esponden t befo re  th e  
G rnnd J u ry , w hich question  w a s  only asked  
because o f a p a s t v io la tion  o f  th e  F o u r th  
A m endm ent, [am o u n ts  to ] a new , im m edi­
a te  v io la tion  o f th e  F o u r th  A m endm en t 
. . . . [A ] qu estio n  derived  fro m  a
p a s t v io la tion , a question  in to  tho  p riv acy  
o f  th e  w itn ess  nm oun ts to n n o th e r i n t r u ­
sion in v io ln tion  o f th e  F o u r th  A m end­
m en t.” T r  o f O ral A rg  17.
“ [R ]c fn s in g  to  an sw er a questio n  in  
w hich th e  question  conceivably is  derived  
from  a p a s t  v io la tion  of tho  F o u r th  
A m endm ent, g ives r is e  to  nn  ad d itio n a l o r  
new  F o u rth  A m endm en t r ig h t  to  r e s is t  
nn sw erin g  th a t  question  because tho  q u es­
tion  its e lf  becom es nn ad d itiona l in t r u ­
sion . . . ."  T r  o f O ral A rg  19-20.
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constitu te  distinct, violations of 
h is F o u rth  A m endm ent r ig h ts . We 
disagree.

[ 2 7 ]  The purpose of th e  F o u rth  
A m endm ent is to  preven t unreasona­
ble governm ental in trusions into the  
privacy of one’s person, house, pa­
pers, or effects. The w rong con­
demned is th e  unjustified govern­
m ental invasion of these areas of an 
individual’s life. T h a t wrong, com­
m itted  in th is  case, is fully accom­
plished by th e  original search w ith ­
out probable cause. G rand ju ry  
questions based on evidence obtained 
th ereb y  involve no independent gov­
ernm ental invasion of one’s person, 
house, papers, or effects, b u t ra th e r  
th e  usual abridgm ent of personal 
privacy common to  all g rand  ju i'y  
questioning. Questions based on il­
legally obtained evidence a re  only a 
derivative use of the  product of a 
p as t unlaw ful search and seizure. 
They w ork no new F ou rth  Am end­
m ent wrong. W hether such deriva­
tive use of illegally obtained evi­
dence by a grand ju ry  should be 
proscribed presents a  question, no t 
of righ ts , b u t of remedies.

In  the  usual context of a  crim inal
10. I t  should  be noted  th a t ,  even ab sen t 

th e  exc lu s ionary  ru le , a  g ran d  ju ry  w it­
n ess  m ay  have o th e r rem edies to  re d re ss  
th e  in ju ry  to  h is  p rivacy  nnd to  p re v e n t a 
fu r th e r  invnsion in  th e  fu tu re . H e m ny 
be en titled  to  m n in ta in  a  cause o f action  
fo r  dam ages a g a in s t th e  officers w ho con­
ducted the  un lnw ful senrch. B ivens v  S ix 
U nknow n Fed  N arco tics  A gen ts, 403 U S 
388, 20 L E d 2d G19, 01 S C t 1099 (1971). 
l i e  m ny a lso  seek  re tu rn  o f the illegally  
seized p ro p e rty , and  exclusion of the p ro p ­
e r ty  and  its  f r u i ts  from  being  used  as 
evidence a g a in s t h im  in a  crim innl tr in l. 
C o -B art Im p o rtin g  Co. v  U n ited  S ta te s , 
282 U S 344, 75 L  Ed 374, 51 S C t 153 
(1931). In  these  circum stances, wo can ­
n o t say  th a t  such a w itness  is necessa rily  
lo f t rem ed iless in  th e  face o f an  un lnw fu l 
search  nnd seizure.

11. T he d is se n t’s re liance  on G clbnrd v 
U nited  S ta te s , 408 U S 41, 33 L  Ed 2d 179, 
92 S C t 2357 (1972), is m isplaced. T here,

2d 561, 94 S C t 613
tria l, th e  defendan t is en titled  to  
th e  suppression of, no t only th e  evi­
dence obtained th rough  an unlaw ­
ful search  and seizure, b u t also 
any derivative use of th a t  evidence. 
The prohibition of th e  exclusionary 
rule m u st reach  such derivative use 
if  i t  is to  fulfill its  function  of 
de te rring  police m isconduct. In  the  
context of a g rand  ju ry  proceeding, 
we believe th a t  th e  dam age to  th a t  
in stitu tion  from  th e  unprecedented 
extension of th e  exclusionary ru le 
urged by respondent outw eighs th e  
benefit of any possible increm ental 
d e te rren t effect. Our conclusion 
necessarily controls both the  evi­
dence seized du ring  the  course of 
an unlaw ful search and seizure 
and any question o r evidence derived 
therefrom  (the  f ru i ts  of th e  unlaw­
ful sea rch ).10 T he sam e considera­
tions of logic and policy apply to  
both the  f ru its

[414 U S  355] 
of an unlawful search 

and seizure and derivative use of 
th a t evidence, and we do not d istin ­
guish betw een them .11

The judgm ent of tho  Court of Ap­
peals is

Reversed.
th e  C ourt construed  18 U SC  §2515 [18 
U SC S § 2 5 1 5 ], th e  e v id en tia ry  p roh ib ition  
o f  T it i l l  o f tho  O m nibus C rim e C ontrol 
nnd Safe  S tre e ts  A c t o f  1908, 82 S ta t  211, 
ns am ended, 18 U SC  §§2510-2520 [18 
USCS 5§ 2510-2520]. I t  held th n t §2515 
to u ld  bo invoked by  a  g ra n d  ju ry  w itness 
ns u dcfenso to  a co n tem p t cha rg e  b ro u g h t 
fo r  re fu sa l to  an sw er questions based on 
in fo rm ation  ob tained  from  the w itn e ss’ 
com m unications n llegcd to  have been u n ­
law fu lly  in te rcep ted  th ro u g h  w ire tap p in g  
nnd elec tron ic  su rveillance . T he C ourt’s 
ho ld ing  re s ted  exclusively  on nn in te rp re ­
ta tio n  of T it  I I I ,  w hich  rep resen ted  
n congressional e ffo rt to  afford special 
sa feg u a rd s  a g a in s t  th e  un ique p roblem s 
posed by m isuse  o f  w ire tap p in g  nnd 
e lec tron ic  survcillnnce. T h ere  w ns no in ­
d ication , in c ith e r  G clbard  o r th e  leg is la ­
tiv e  h is to ry , th a t  T i t  I I I  w as  reg a rd ed  ns 
n T csta tem en t o f e x is tin g  law  w ith  re sp ec t
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38 L  Ed 2d

Mr. Ju stice  B rennan, w ith  whom  
M r. Ju stice  Douglas and M r. Ju stice  
M arshall join, dissenting.

The C ourt holds th a t  th e  exclu­
sionary  ru le in search-and-seizure 
cases does no t apply to  g rand  ju ry  
proceedings because th e  p rincipal 
objective of the  ru le is “ to d e te r 
fu tu re  unlaw ful police conduct,” 
an te, a t  347, 38 L Ed 2d a t  571, and 
“ i t  is unrealistic  to assum e th a t  ap ­
plication of th e  ru le to  grand ju ry  
proceedings would significantly f u r ­
th e r  th a t  goal.”

[414 U S  35G]
A nte, a t  351, 38 

L  E d 2d a t  573. This dow ngrading 
of th e  exclusionary ru le to  a  de te r­
m ination w hether its  application in 
a p articu la r type of proceeding fu r ­
th e rs  deterrence of fu tu re  police 
m isconduct reflects a  s ta r tlin g  m is­
conception, unless i t  is a  purposeful 
rejection, of th e  h istorical objective 
and purpose of the  rule.

T he commands of th e  F o u rth  
A m endm ent are, of course, directed 
solely to public officials. Necessarily, 
therefore, only official violations of 
those commands could have created 
th e  evil th a t  th rea tened  to  m ake th e  
A m endm ent a  dead le tte r. B u t cur­
ta ilm en t of the  evil, if  a  considera­
tion a t  all, was a t  best only a hoped- 
fo r effect of th e  exclusionary rule, 
no t i ts  u ltim ate  objective. Indeed, 
th e re  is no evidence th a t  th e  possi­
ble d e te rren t effect of th e  rule was

given any  a tten tio n  by th e  judges 
chiefly responsible fo r its  form ula­
tion. T heir concern as guardians of 
the  Bill of R igh ts  w as to fash ion  an 
enforcem ent tool to give content and 
m eaning to  th e  F o u rth  Am end­
m en t’s guaran tees. T hey th u s  bore 
out Jam es M adison’s prediction in 
h is address to  th e  F ir s t  Congress on 
June 8, 1789:

“I f  they  [th e  r ig h ts ]  a re  incor­
porated  in to  th e  Constitution, in­
dependent tribuna ls  of ju stice  will 

[414 U S 357] 
consider them selves in a peculiar 
m anner th e  guard ians of those 
r ig h ts ; th ey  will be an im penetra­
ble bulw ark ag a in st every as­
sum ption of power in the  Legis­
lative  or E xecutive; they  will be 
n a tu ra lly  led to  re s is t every en­
croachm ent upon rig h ts  expressly 
stipulated  fo r in th e  Constitution 
by  the  declaration of r ig h ts .” 
1 Annals of Cong 439 (1789).

Since, however, those judges were 
w ithout power to  d irect or control 
th e  conduct of law enforcem ent offi­
cers, the  enforcem ent tool had nec­
essarily to  be one capable of adm in­
istra tion  by judges. The exclusion­
a ry  rule, if not perfect, accomplished 
the  tw in goals of enabling the  jud i­
ciary to  avoid th e  ta in t  of p a rtn e r­
ship in officinl lawlessness and of 
assuring  the people— all potential 
victim s of unlawful governm ent con­
duct—th a t  the governm ent would 
not profit from  its  lawless behavior,

to  g ra n d  ju ry  proceedings. A s M r. 
Ju s tic e  W hite  noted in  h is co n cu rrin g  
opin ion in  G elbnrd, T it  III ‘‘unquestion ­
ab ly  w orks a  clm nge in  th e  law  w ith  
re sp e c t to  tho r ig h ts  o f g rnnd  ju ry  w it­
n esses . . . .’’ 408 U S, n t 70, 33 L  Ed 
2d 179.

Tho d iss ' it also  voices concern th n t  to ­
d a y 's  decision w ill b e tra y  “ 'th e  im pera tive  
o f jud ic ia l in te g r i ty ,” ’ sanction  “ illegal 
go v ern m en t conduct,” nnd even “ im peril 
th e  v e ry  fo u nda tion  of o u r people 's t r u s t  
in  th e ir  G overnm ent.” P o st, a t  300, 38 
L  E d 2d a t  579. T here  is no b asis  fo r  th is

a la ru m . "Illeg a l conduct" is h a rd ly  san c ­
tioned , n o r a re  th e  fou n d a tio n s of tho  
R epublic im periled , by  declin ing to  m nke 
nn  unprecedented  ex tens ion  o f  th e  exclu­
s ionary  ru le  to  g rnnd  ju ry  proceedings 
w here th e  ru le ’s  ob jectives w ould n o t be 
effectively served und w here o th e r  im por­
t a n t  nnd h is to ric  v a lu es w ould b" unduly  
p re jud iced . Cf. A lderm an v U n ite s  o tn te s , 
394 U S 1G5, 22 L E d 2d 17G, 89 S C t 9G1 
(19G9); L in k le tte r v W alke r; 381 U S G18, 
14 L  Ed 2d G01, 85 S C t 1731 (19G5); and 
cases  cited su p ra , a t  347-348, 38 L  Ed 2d 
n t 571.
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thus m inim izing the  r is k  o f seriously 
underm ining popular t ru s t  in gov­
ernm ent.

T h a t these considerations, n o t the  
ru le’s possible d e te rre n t effect, were 
upperm ost in th e  m inds of th e  fram ­
ers of th e  ru le  clearly  em erges from  
th e  decision which fashioned i t :

“The effect of the  F o u rth  
A m endm ent is to  p u t th e  courts of 
the  U nited  State3 and Federal of­
ficials, in th e  exercise of th e ir  
power and au th o rity , under lim ­
ita tions and re s tra in ts  as to  the  
exercise of such pow er and au­
tho rity , and to  fo rever secure the 
people, th e ir  persons, houses, pa­
pers and effects ag a in st all unrea­
sonable searches and seizures un­
der th e  guise of law . . . . The 
tendency of those who execute the  
crim inal laws of th e  country  to 
obtain conviction by m eans of un­
law ful seizures . . . should
find no sanction in the judgments 
of the courts which arc charged 
at all times with the support of 
the Constitution and to which peo­
ple of all conditions 

[414 US 358]
have a right 

to appeal for ihe maintenance of 
such fundamental rights. . . .

• « • • •

“This protection is equally ex­
tended to th e  action of the  Gov­
ernm ent and officers of th e  law 
acting  under it. . . . To sanc­
tion such proceedings would be to 
affirm by judicial decision a mani­
fest neglect i f  not an open defiance 
of the prohibitions of the Consti- 
tution, intended for the protection 
of the people against such unau­
thorized action.” W eeks v United 
States, 232 US 383, 391-392, 394, 
58 L  E d 652, 34 S Ct 341 (1914) 
(em phasis ad d ed ).

M r. Justice  B randeis and M r. Ju s ­
tice Holmes added th e ir  enormous

(38 L Ed 2d]— 37

influence to  th ese  p recep ts  in th e ir  
notable d issen ts in  O lm stead v U n it­
ed S ta tes, 277 U S 438, 72 L  E d  944, 
48 S C t 564, 66 ALR 376 (1928). 
Mr. Ju stice  B randeis s a id :

“In  a  governm ent o f  law s, e x is t­
ence of th e  governm ent will be  im ­
perilled if  i t  fa ils  to  observe th e  
law scrupulously. O ur G overn­
m ent is the  poten t, th e  om nip res­
en t teacher. F o r good o r  f o r  ill, 
i t  teaches th e  whole people b y  its  
example. Crim e is con tag ious. If  
th e  G overnm ent becom es a  law ­
breaker, i t  breeds con tem pt fo r 
law ; i t  invites every  m an to  be­
come a  law  un to  h im se lf; i t  inv ites  
anarchy .’’ Id ., a t  485, 72 L  Ed 
944.

And Mi*. Ju stice  Holm es sa id :

“ [W ]e m ust consider th e  tw o ob­
jec ts  of desire, both  o f w hich  we 
cannot have, and m ake  up  our 
m inds which to  choose. I t  is  de­
sirable th a t  crim inals should  be 
detected, and to  th a t  end th a t  all 
available evidence should  be used. 
I t  also is desirable th a t  the  Gov­
ernm ent should n o t itse lf  fo s te r  
and pay  fo r o ther crim es, w hen 
th ey  a re  the  m eans b y  w hich th e  
evidence is to  be obtained. . . . 
W e have to

[414 US 359]
choose, and  fo r  m y 

p a r t  I th ink  it a less evil th a t  
some crim inals should escape th a n  
th a t  the  G overnm ent should p lay  
an ignoble p a rt .

. . I f  th e  ex is tin g  code does 
no t perm it d is tr ic t  a tto rn ey s  to 
have a hand in  such d ir ty  business 
i t  does not p e rm it th e  ju d g e  to 
allow such in iquities to  succeed.” 
Id., a t  470, 72 L E d  944.

The sam e principles w ere  re itera ted  
only five years ago. In  T e rry  v 
Ohio, 392 US 1, 12-13, 20 L  E d 2d
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889, 88 S Ct 1868 (19G8), Mr. Chief S tates, 394 US 217, 229, 22 L  E d 2d 
Justice  W arren  said fo r the  C ourt: 227, 89 S C t 1068 (1969).
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“The ru le also serves ano ther vital 
function— ‘the im perative of ju d i­
cial in teg rity .’ E lkins v  U nited 
s ta te s , 364 US 206, 222, 4 L  E d 
£v* 1669, 80 S Ct 1437 (1960). 
C ourts which s it  under our Con­
stitu tion  cannot and  will noc be 
m ade p a rty  to  lawless invasions 
of the  constitutional r ig h ts  of c iti­
zens by pe rm itting  unhindered 
governm ental use of th e  f ru its  of 
su'd1 invasions.”

I t  is tru e  th a t  deterrence was a 
prom inent consideration in the  de­
term ination  w hether Mapp v Ohio, 
367 US 643, G L E d 2d 1081, 81 S Ct 
1684, 84 ALR2d 933 (1961), which 
applied th e  exclusionary rule to the 
S ta tes , should be given retrospective 
effect. L ink le tter v W alker, 381 US 
618, 14 L  Ed 2d 601, 85 S Ct 1731 
(1965). B u t th a t lends no support 
to  today’s holding th a t  the  applica­
tion of the  exclusionary rule depends 
solely upon w hether its  invocation in 
a p a rticu la r type of proceeding will 
significantly fu rth e r  th e  goal of 
deterrence. The em phasis upon de­
terrence  in L ink letter m ust be un­
derstood in the ligh t of the  crucial 
fac t th a t  th e  S tates had justifiably 
relied from  1349 to 19G1 upon W olf v 
Colorado, 338 US 25, 93 L  Ed 1782, 
69 S 1359 (1949), and conse­
quently , th n t application of Mapp 
would have required the  /holesale 
release of innum erable convicted 
prisoners, few  of whom could have 
been successfully retried . In  th a t  
circum stance, L ink letter held not 
only th n t retrospective application 
of Mapp would not fu r th e r  the  goal 
of deterrence b u t also 

[414 US 360]
th a t  it would 

no t fu r th e r  " the  adm inistration of 
ju stice  and the  in tegrity  of the  jud i­
cial process.” 381 US, a t  637, 14 
L  Ed 2d 601. Cf. K aufm an v U nited

Thus, th e  C ourt sv iously e rrs  in  
describing th e  exclusionary ru le  as 
m erely “a judicially  created  rem edy 
designed to  safeguard  F o u rth  
Am endm ent r ig h ts  generally  
th rough  its  d e te rren t effect . . . .” 
Ante, a t 348, '38  L  E d 2d a t  571. 
R ather, the  exclusionaiy  ru le  is 
“p a rt and parcel of th e  F o u rth  
A m endm ent’s lim ita tion  upon [gov­
ernm ental) enci-oachment of individ­
ual privacy,” Mapp v Ohio, supra , 
a t  651, 6 L  Ed 2d 1081, and "an  es­
sential p a rt  of both th e  F ou rth  and 
F ourteen th  A m endm ents,” id., a t  
657, 6 L  Ed 2d 1081, th a t  “gives to 
the  individual no m ore th an  th a t  
whi„h th e  C onstitution guaran tees 
him, to  the  police officer no less th an  
th a t  to which honest law enforce­
m ent is entitled, and, to th e  coirvts, 
th a t  judicial in teg rity  so nccessa .y  
in the  tru e  adm in istra tion  of ju s ­
tice.” Id., a t  660, 6 L  Ed 2d 1081.

This Mapp sum m ation cryatal'zes 
th e  series of decisions th a t  de­
veloped the  rule and w ith which to ­
day 's holding is plainly n t w ar. F o r 
the  first time, the  C ourt today  d is­
counts to  the  point of extinction tho  
vital function of ihe ru le  to insure 
th a t  the jud iciary  avoid even the  
sligh test appearance of sanctioning 
illegal governm ent conduct. T his 
rejection of “ the im pcrntivo of ju d i­
cial in teg rity ,” Elkina v U nited 
States, 364 US 206, 222, 4 L  Ed 2d 
1669, 80 S Ct 1437 (1960), openly 
invites “ [ t]h e  conviction th a t  all 
governm ent is staffed by . . .
hypocrites!, a conviction] easy to  
instill anc! difficult to erase .” P au l­
sen, Tho Exclusionary Rule and 
Misconduct by the  Police, 52 J .  
Crim. L. C. & P. S. 255, 258 
(1961). When judges appear to  
become “accomplices in tho willful 
disobedience of a  C onstitution th e y

|38 L ’Id 2d]
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are  sworn to uphold,” E lkins v U nit­
ed S ta tes, supra , a t  223, 4 L  Ed 2d 
1669, we im peril th e  very  founda­
tion of our people’s t ru s t  in th e ir  
Governm ent on which our democ­
racy rests . See On Lee v U nited 

[414 U S 361]
States, 343 US 747, 758-759, 9C L  E d 
1270, 72 S C t 967 (1952) (F rank ­
fu rte r , J., d issen ting ). T he exclu­
sionary rule is needed to  m ake th e  
F ourth  A m endm ent som ething re a l ; 
a  guaran tee th a t  does n o t carry  
w ith it  th e  exclusion of evidence 
obtained by its  violation is a  
chim era. M oreover,

“ [ In s is te n c e  on observance by 
law office*1 of trad itional fa ir  pro­
cedural requ irem ents is, from  tho 
lor.g point of view, best calculated 
to  contribute to th a t  end. How­
ever much in a  p a rticu la r case 
insistence upon such ru les m ay 
appear as a technicality  th a t  
inures to  the benefit of a  guilty 
person., the  h isto ry  of th e  crim inal 
law proves th a t  tolerance of sh o rt­
cut m ethods in law enforcem ent 
im pairs its  enduring  effective­
ness." Miller v U nited S ta tes, 357 
US 301, 313, 2 L Ed 2d ^332, 78 
S Ct 1190 (1958L
The judges who developed the 

exclusionary rule w ere well aware 
th n t it  embodied a judgm en t th a t  it  
is b e tte r  fo r some gu ilty  persons to 
go free than for the police to behave 
in forbidden fashion. A sim ilar 
judgm ent led the  C ourt to decide in 
Silverthorne Lum ber Co. v United 
Stntes, 251 US 385, 64 L Ed 
319, 40 S Ct 182, 24 ALR 1426 
(1920), th a t  a grand ju ry  m u st bo 
denied access to plainly relevant bu t 
illegally seized papers. In  th u t case, 
a fte r  federal agen ts unlaw fully 
seized papers belonging to the Siiver- 
thornes and th e ir corporation , and

1. N eith e r tho S ilv e rth o ’mo L um ber Co., 
because i t  wns a  co rpo ra tion , ace H nle v 
llcn k e l, 201 U S  43, 50 L Ed 652, 26 S C t 
370 (1906), n o r re ip o n d c n t. because ho

presented th e  docum ents to  a  grand 
ju ry  which had previously indicted 
th e  S ilvcrthornes, a d istric t court 
ordered the  docum ents re tu rned  and 
copies th a t  had been prepared in the 
in terim  impounded. A fte r  re tu rn ­
ing  the  originals, the  g rand  ju ry  
attem pted  to  recoup them  by  issu­
ance of a  subpoena duces tecum . 
Compliance w ith  th e  subpoena wa3 
refused, and contem pt convictions 
followed. In reversing  the  ju d g ­
m ent of convictions, the  Court, 
speaking th rough  Mr. Justice 
Holmes, held th a t  th e  Government 
was barred  from  utilizing any fru its  
of its  forbidden act,

[411 u s  312]
b a tin g  th a t 

“ [ t]b e  essence of a  provision xorbid- 
d.ng the  acquisition r>f evidence in 
a certain  w ay is th a t  no t merely evi­
dence so acquired shall not be used 
before the  Court bu t t h a t . shall not 
be used a t all.” Id., a t  392, 64 L Ed 
319.

Silverthorne plainly controls th is  
ense. Respondent, like pla.ntiffs in 
e rro r in S ilverthorne,1 seeks to avoid 
fu rn ish ing  the  g rand  ju ry  w ith evi­
dence th a t he would no t have been 
called upon to  supply b u t fo r tho 
unlawful search and seizure. Tho 
Court would d istinguish  Silvcr- 
thorne  on the  ground th n t there  the  
plaintiffs-in-error had been indicted 
and could invoke th e  exclusionary 
rule "on the. basis of th e ir  s ta tu s  as 
crim inal defendants,” since the Gov­
ernm ent’s effort to obtain th e  docu­
m ents was “founded on a belief th a t 
they  m ight be useful in th e  crim inal 
prosecution already authorized by 
the gvand ju ry .” A nte, a t  352, 38 
L Ed 2d a t  574, n 8. The effort was 
clearly not founded on any such be­
lief. Overlooked is the fac t th a t  tho

w ns g ra n te d  tra n sa c tio n a l im m un ity , could 
invoke tho p riv ileg e  n g n in s t sc lf- 
incrin tiim tion. Tlie s itu a tio n s  uro th e re ­
fo re  compute), com parab le .
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grand  ju ry 's  in te re s t in  again  ob­
ta in ing  th e  docum ents in Silver­
thorne  m ay well have been to  secure 
inform ation  leading to  fu r th e r  crim ­
inal charges, especially since indict­
m ents of th ree  o th e r individuals, as 
well as additional ind ictm ents of th e  
S ilverthom es, had  been th e  conse­
quence of in itial subm ission of the  
docum ents to  th e  g rand  ju ry . See 
B rief on B ehalf of P lain tiffs in 
E rro r, 4, 18-19.* Only if  Silver­
thorne  is

[411 U S  3G3] 
overruled can its  preceden­

tia l force to  compel affirm ance here  
be denied.

Congressional concern w ith  th e  
S ilverthorne holding w as clearly 
evidenced in enactm ent of 18 USC 
§2515 [18 USCS §2515], providing 
th a t  “ [w ]henever any w ire o r oral 
com m unication has been intercepted, 
no p a r t of th e  contents o f such com­
m unication and no evidence derived 
therefrom  m ay be received in evi­
dence in any . . . proceeding in 
or before any . . . grand jury  

. if  th e  disclosure of th a t  
inform ation would be in violation of 
th is  chap ter."  (E m phasis added.) 
In Gelbart? v U nited S ta tes , 408 US 
41, 33 L Ed 2d 179, 92 S Ot 2357 
(1972), wc se t aside the  adjudica­
tion in crim inal contem pt o f a g rand  
ju ry  w itness who refused to  comply 
w ith a court o rder to  te s tify  on the  
ground th a t  in terrogation  was to be 
based upon inform ation obtained 
from  th e  w itness' com m unications 
allegedly intercepted by federal 
agents by m eans of illegal w ire tap ­
ping and electronic surveillance. 
Our reasons track  th e  grounds ad­
vanced in Silverthorne.

“The purposes o f § 2515 and Title 
I I I  as a whole would be subverted 
w ere th e  plain command of § 2515 
ignored w hen th e  victim  of an il­
legal in terception is called as a 
w itness before  a g rand  ju ry  and 
asked questions based upon th a t  
in terception. M oreover, § 2515 
serves not only to  p ro tec t th e  p ri­
vacy of com m unications, b u t also 
to  ensure th a t  th e  courts do not 
become p a rtn e rs  to  illegal con­
duc t: the  ev identiary  prohibition 
was enacted also ‘to  p ro tec t the  
in teg rity  of court and adm in istra­
tive proceedings.’ Consequently, 
to  o rder a g rand  ju ry  w itness, on 
pain of im prisonm ent, to  disclose 
evidence th a t  §2515 bars in un* 
equivocal term s is both 

[414 U S 3G1]
to th w a rt

the  congressional objective o" pro­
tecting  individual privacy by ex­
cluding such evidence and to en­
tangle th e  courts in th e  illegal acts 
of Governm ent agen ts.” 408 US, 
a t  51, 33 L Ed 2d 179 (footnotes 
om itted ).

Sim ilarly to allow Calandra to  be 
subjected  to  questions derived from  
the  illegal search of h is office and 
seizure of h is files is “ to th w a rt th e  
[F o u rth  and F ourteen th  Amend­
m en ts’ protection] of . . . in­
dividual privacy . . . and to
entangle the  courts in the  illegal acts 
of Governm ent agen ts."  Ibid. “And 
fo r a court, on petition of th e  execu­
tive departm ent, to  sentence a w it­
ness, who is [him self] the  victim  of 
the  illegal [search nnd seizure], to 
jail fo r refusal to partic ipa te  in the  
exploitation of th a t  [conduct in vio­
lation of the  explicit command of the

2. T he C ourt ulao a rg u e s  th n t  "L tjh c  
[S ilv c rth o rn e 's  cln im ) w as n o t ra is e d  Jo r 
th e  f irs t tim e in  n p re - in d ic tm en t m otum  
to supp ress  re q u ir in g  in te rru p tio n  o f g ran d  
ju ry  proceed ings," nn te , at- 352, 38 !• Rd 
2d, a t 574, n  8, and  th e re fo re  p resu m ab ly  
its  a sse rtio n  occasioned no d e lay . How ­
ever, th e  D is tr ic t C o u rt in  S ilv e rth o rn e  h sd

g ra n te d  nn e a r l ie r  ap p lica tion  fo r re tu rn  
o f th e  seized docum ents fro m  tho g ran d  
ju ry  a f te r  d e te rm in in g  th n t they  had  been 
ob tained  in v io lation  of th e  F o u rth  A m end­
m ent. T h is  C o u rt m ade no in tim a tio n  th a t  
the D is tr ic t C ourt ac ted  im properly  in  con­
s id e rin g  tho  in itia l app lica tion .
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F o u rth  Am endm ent] is to  s tand  our A m endm ent righ ts , 
whole system  of crim inal ju stice  on 
its  head.” In re  E vans, 146 U S App 
DC 310, 323, 452 F2d 1239, 1252 
(1971) (W right, J.. concu rring ).

581

I t  is no answer, to suggest as the  
Court does, th a t  the  g rand  ju ry  w it­
nesses’ F ourth  A m endm ent r ig h ts  
will be sufficiently protected  “by the  
inadm issibility of the  illegally seized 
evidence in a subsequent crim inal 
prosecution of th e  search victim .” 
A nte, a t  351, 38 L  E d  2d, a t  573. 
This, of course, is no a lte rna tive  fo r 
Calandra, since he was granted 
transactional im m unity and cannot 
be crim inally prosecuted. B ut the 
fundam ental flaw of th e  a lternative  
is th a t  to compel Calandra to  tes tify  
in the  first place under penalty  of 
contem pt necessarily “ th w a rts” his 
F ourth  A m endm ent protection and 
“entangle[s] th e  courts in the  illegal 
acts of Governm ent ag en ts”— conse­
quences th a t  S ilverthorne con­
demned as intolerable.

To be sure, th e  exclusionary rule 
does not “provide th a t  illegally 
seized evidence is inadm issible 
against anyone fo r any  purpose.” 
Alc’e^man v U nited S tates, 894 US 
165, 175, 22 L Ed 2d 176, 89 S Ct 
961 (1969). B ut clearly th ere  is o. 
crucial

[414 U S 365] 
distinction between w ith ­

holding its  cover from  individuals 
whose F ourth  A m endm ent r ig h ts  
have n o t been violated— as h as  been 
done in the  "stand ing” cases, Alder­
m an v U nited S tates, supra , Jones 
v United States, 362 US 257, 4 L Ed 
2d 697, 80 S Ct 725, 78 ALR2d 233 
(1960)— and w ithdraw ing  its cover 
from  persons whose F ou rth  Am end­
m ent righ ts  have in fac t been 
abridged.

Respondent docs no t seek vicari­
ously to asse rt an o th e r’s F ou rth

He h im se lf  has 
been th e  victim  of an illegal search 
and desires “ to m end no one’s p riva­
cy [bu t h is] own.” G elbard v  U nit­
ed S tates, supra, a t  63, 33 L  E d  2d 
179 (Douglas, J ., concu rring ). Re­
spondent is told th a t  he m u s t look to 
dam ages to  red ress th e  concededly 
unconstitu tional invasion o f h is  p r i­
vacy. In  o ther words, officialdom 
may profit from  its  law lessness if  it 
is willing to  pay a price.

In  Mapp, the  C ourt th o u g h t i t  had 
“close [d] the  only courtroom  door 
rem ain ing  open to  evidence secured 
by official law lessness” in  v iolation 
of F o u rth  A m endm ent r ig h ts . 367 
US, a t  654-655, 6 L  E d  2d 1081. 
The door is again a ja r . A s a  con­
sequence, I  am le f t w ith  th e  uneasy  
feeling th a t  today’s decision m ay 
signal th a t  a m ajo rity  o f m y  col­
leagues have positioned them selves 
to  reopen th e  door still f u r th e r  and 
abandon altogether the  exclusionary  
rule in search-and-seizure c a se s ; for 
surely  they  cannot believe th a t  ap­
plication of th e  exclusionary ru le  a t 
tr ia l fu rth e rs  th e  goal of de terrence , 
b u t th a t  i ts  application in g ran d  ju ry  
proceedings will no t “significantly” 
do so. Unless we a re  to  s h u t  our 
eyes to the  evidence th a t  crosses our 
desks every day, we m u st concede 
th a t  official lawlessness h a s  no t 
abated and th a t  no em pirical d a ta  
d istinguishes tria ls  from  g ran d  ju ry  
proceedings. I th u s  fea r t h a t  w hen 
n ex t we confront a  case o f a  con­
viction rested  on illegally seized evi­
dence, today’s decision will be in­
voked lo  susta in  th e  conclusion in 
th a t  case

[414 U S 306] 
also th a t  “ it is unrealistic  

to  assum e” th a t  application of the  
rule a t tria l would "significantly  fu r­
th e r” the  goal o f de te rrence— 
though, if  th e  police a re  p resen tly  
undeterred , i t  is difficult to  see how 
removal of the  sanction of exclusion
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will induce m ore law ful official con­
duct.

The exclusionary ru le  gave life  to 
M adison’s prediction th a t  “independ­
en t tribunals of ju s tice  . . . will 
be na tu ra lly  led to  re s is t every en­
croachm ent upon r ig h ts  expressly 
stipu lated  fo r in th e  C onstitu tion by  
the  declaration of r ig h ts .” 1 Annals 
of Cong 439 (1789). W e be tray  the  
tru s t  upon which th a t  prediction 
rested  by to day ’s long step  tow ard 
abandonm ent of th e  exclusionary 
rule. The observations of a recent 
com m entator h igh ligh t th e  grievous 
e rro r of the  m ajo rity ’s r e tre a t:

“If  constitu tional r ig h ts  are  to  be 
any th ing  m ore th an  pious pro­
nouncem ents, th en  some m easura­
ble consequence m u st he attached  
to  th e ir  violation. I t  would be in ­
tolerable if  the  guaran tee  aga in st 
unreasonable search and seizure 
could be violated w ithou t practical 
consequence. I t  is likewise im ­
perative to  have a  practical p ro ­
cedure by  which courts can review 
alleged violations of constitutional

r ig h ts  and articu la te  th e  m eaning 
o f those r ig h ts . The advantage 
of the  exclusionary rule— entirely 
a p a rt fro m  any  d irec t de te rren t 
effect— is th a t  i t  provides an oc­
casion fo r  judicial review, and it 
g ives credibility  to  the  constitu­
tional guaran tees. By demon­
s tra tin g  th a t  society will a ttach  
serious consequences to th e  viola- 
tional of constitu tional righ ts , the  
exclusionary  ru le invokes and 
m agnifies th e  m oral and educative 
force of th e  law. Over th e  long 
te rm  th is  m ay in teg ra te  some 
fo u rth  am endm ent ideals into the 
value system  or norm s of behavior 
of law enforcem ent agencies.” 
Oaks, S tudy ing  th e  

[4 14  U S  367 ]
Exclusionary 

Rule in Search and Seizure, 37 
U Chi L  Rev 665, 756 (1970). 

See also Dellinger, Of R igh ts and 
Rem edies: The Constitution as a 
Sword, 85 H arv  L Rev 1532, 1562- 
1563 (1972).

I d issen t and would affirm tho 
judgm en t of th e  Court of Appeals.
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