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only on the rarely disturbed decision of <
police officer that he has probable cause to
search for contraband in the vehicle." The
Court derives satisfaction from the fact
that its rule does not exalt th* rights of the
wealthy over the rights of the poor. Ante,
at 2171, A rule so broad that all citi-
zens lose vital Fourth Amendment pro-
tection is no cause for celebration.

| dissent.

T
(" snry wusTSUMA

INWOOD LABORATORIES, INC, et'al,
V.
IVES LABORATORIES, INC.

DARBY DRUG CO., INC, et al.
V.
IVES LABORATORIES, INC.
Nor.80-2182,81-11.

« Argued Feb. 22, 1982.
Decided June 1, 1982.

Suit was brought, inter alia, for an
alleged trademark violation. Denial of
plaintiff's motion for a preliminary injunc-
tion, 455 F.Supj). 939, was affirmed on ap-
penl, GO F.2d 631, and ciise was rema'ded.
On remand, the United States District
Court for the Eastern District of New York,
488 F.Supp. 394, found for defendants, and

plaintiff appealed. Tlie Court of Appeals

14. The Court purports to restrict its rule to
areas that the police have probable cause to
search, as "defined by the object of the search
nnd the places in which there is probnblc cause
to believe thnt it may be found." Ante, at
2172. | agree, of course, that the probable
cause component of the automobile exception
must be strictly construed. 1 fear, however,
that the restriction that the Court emphasizes
may have little practical value. See Unlteu
States v. Ross, G55 F.2d 1159, 11G8, n. 21

for the Second Circuit, 638 F.2d 538, rfc;sﬂlt

versed and defendants petitioned for writ
of certiorari. The Supreme Court, Justice."
0'Connor, held that findings underlying dis-
trict court’s determination that manufao-.
turers of generi'i drug, which was designed
to duplicate appearance of a similar drug,
marketed by a competitor under a r.gi$- v
tered trademark, could not be. held vicari-
ously liable under Lanhart Act for infringe-..V
ment of that trademark by pharmacists ;y.
who mislabeled generic drugs with competi- -
tor's registered trademark were not cIeaQy
erroneous. "l £,

i
Reversed and remanded.

Justice White filed separate opinion:--',

concurring in the result in which JusticeSi*
Marshall joined.

Justice Rehnquist filed separate opm K/

jon concurring in the result,
* = - ‘ -
1. Trade Regulation «=»374 T,YF{.%J

Liability for trademark infringement
can extend beyond those who actually mis-
label goods with the mark of another. Lar- "
ham Trade-Mark Act, § 32 as amended 15
US.CA. § 1114,

".l'fW
2. Trade Regulation ¢=>374

Even if a manufacturer does not dfrect- t
ly control others in chain of distribution, n
can be held responsible for their infringing : .
acti"ities under certain circumstances.
Lanham Trade-Mark Act, § 32 as amended
15 US.CA. § 1114, X

3. Trade Regulation @=>374

If a manufacturer or distributor inten-
tionally induces another to infringe a trade-
mark, or has reason to know is engaged in |
trademark infringement, manufacturer or

(CADC 1981) (en bnnc). If police open a con-
tainer within a car and find contraband, they
may acquire proba' le cause (> believe that
other portions of the car, and o.her containers
within it, will contain contraband. In practice,
the Court's rule mny amount to a wholesale
authorization for police to search any car from
top to bottom when they have suspicion,
whether localized or general, that it contains
contraband.

INWOOI)

distributor is contributor
for any harm d”ne as res
Lnnham Trade-Mark Act,
15USCA. § 1114,

4. Trade Regulation @=41

Pharmacists who mi
drugs with manufacturer's
mark' violated Lanham Act
Mark Act, § 32 as amei

§ Ul4.

5. Federal Courts @=>850

In reviewing factual f
court, Court of Appeals
"clearly erroneous" stan<
Civ.Proc. Rule 52(a), 28 U

6. Federal Courts @=853

Because of deference
unless nn.appellate court
nitc and firm conviction t!
heen committed, it must a
findings. Fed.Rules Civ.P
US.CA.

7. Trade Regulation @>5

Finding' -nderlying »
termination that manufar
drug, which was designed
pcarance of a similar dru
competitor under a regis
could not lie held vicario
Lanham Act for infringem
mark by pharmacists who
ic drugs with competitor's
mark were not clearly orr
Trade-Mark Act, § 32 as
CA. § 1114; Fed.Rules
52(a), 28 U.S.C.A.

8. Federal Courts @=8-11

An appellate court cai
interpretation of the evii
trial court simply becau
court might give facts am.
resolve ambiguities difft
more sinister cast to acti>
court apparently deemed
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SEARCH AND SHARE

A TREATISE ON THE FOURTH AMENDMENT

CHAPTER ONE

THE EXCLUSIONARY RULE AND
OTHER REMEDIES
§ 1.2 The Exclusionary Rule Under Attack

Table of Neio or RetitUd Subsections

Subsee. t

(g) Limiting the exclusionary rule by disregarding "the under-
lying intent or motivation of the officers involved.”

Knmlsar, A Defense ot tho Exclu-
sionary Rule, 15 Crim.L.Bull. 5 (1070);
Loewenthal, Evaluating the Exclusion-
ary Rule In Search anil Seizure, -10
U.M0.K.O.L.Rev. 21 (10S0); Sunder-
land, Liberals, Conservatives nnd the
Exclusionary Rule, 71 J.Crim.L. &
Crkn 313 (1080). See nlso the debate
currltd on In the following series of
articles, listed In the order of their
npppiirnnce: Knmlsar, Is the Exclu-
sionary Rule an “Illlogical" or “Un-
natural™ Interpretation of the Fourth
Amendment, 02 Judicature 00 (1078);
Wllkey, The Exclusionary Rule: Why
Suppress Valid Evidence?, 02 Judica-
ture 211 (1078); ICnmlsur, The Exclu-
sionary Rule In Historical Perspective,
02 Judicature 337 (1070); Wllkey. A
Call for Alternatives to the Exclusion-
ary Rule, 02 Judicature 357 (1070);
Ca' ®n The Exclusionary Rule: Have
Critics Proven That it Doesn't Deter
Police?, 02 Judicature 308 (1070);
Schlesinger, The Exclusionary Rule:
Have Proponents Proven That it Is a
Deterrent to Police?, 02 Judicature
-101 (1070); Canon & SchlesinRer, A
Postscript on Empirical Studies nnd
the Exclusionary Rule, 02 Judicature
455 (1070).

1 LaFave Search & Selwre
1982 P.P.

9.

Moreover, there Is reason to believe
that :flie “cost” of the exclusionary
rule, In terms of acquittals o:1 dis-

missed cases, Is much lower than Is
commonly assumed. In Impact of the
Exclusionary Rule on Federal Crltnl-
nnl Prosecutions (Report ot tne Comp-
troller General, April 10, 1070), nn em-
pirical study of cases handled In 38 U.
S. Attorneys' offices from July 1-
August 31, 1078, It was found that of
2,80-1 charged defendants only 30% In-
volved a search or seizure and only
1170 filed a motion to suppresi on
Fourth Amendment grounds. Theso
motions were denied in the “over-
whelming majority” of cases, so that
in only 1.3% of the 2,804 defendant
cases was evidence excluded as a re-
sult of n Fourth Amendment suppres-
sion motion. Moreover, over Imlf of
the defendants whose motions were
granted In total or in part were con-
victed nonetheless. As for the cases
during the sample period which tho
U.S. Attorneys declined to prosecute,
In only 0.4% of them was n search
and seizure problem the primary ren-
son.

Similarly, In Ilrosl, A Cross-City Com-

of Felcny Case Processing

parison
(1970), an LEAA-sponsored

18-20



§ 1.2 EXCLUSIONARY RULE Ch. 1

(New text on page So, before last paragraph)
At least one court, in United States v. Williams,'7,1 has utilized this
approach.

empirical study of state felony cases
In various jurisdictions, it was found
that “due process related reasons ac-
counted for only a small portion of
the rejections nt [prosecutor] screen-
ing—from 1 to 0 percent.” The rate
rang'd from 13 to 42% In drug cases,
but in “felony cases other than drugs,
less than 2 percent of the rejections
in each city involved abrogations of
due process.” As for post-filing dis-
missals and nolles, "due process prob-
lems again accounted for little of the
attrition, and again most of the due
process problems were accounted for
by the drug cases.”

47. See also Loewenthal, Evaluating
tlie Exclusionary Rule in Search and
Seizure, 10 U.Mo0.K.O.L.Rev. 24 (10S0),
concluding from Interviews with po-
lice thnt they would conclude the
Fourtli Amendment Imd no meaning if
the exclusionary rule were withdrawn.

711 022 F.2d 830 (5th Cir. 1080), cert,
den., -149 U.S. 1127, 101 S.Ct. 010. 07
L.Ed.2d 114. Ms. Wllliuins, con.lctcd
of heroin possession and released
pending appeal on tlie condition she
remain in Ohio, was urrcsted nt tho
Atluntn airport by DKA agent Mar-
konul for violating thnt travel restric-
tion, resulting In discovery of heroin
In her possession. Her motion to sup-
press that heroin was granted by the
district court on the ground thnt she
had been illegally arrested, and thnt
ruling was affirmed by the court of
appeals, 59." F.2d 80, but the decision
was reverse 1l upon rehearing on bam:
before 24 circuit Judges. Sixteen
Judges, In an opinion by I’olltz, J., con-
cluded Williams had been lawfully ar-
rested for breach of court-imposed
travel restrictions even absent any
Initiating request by the court. Thir-
teen judges, in an opinion by Gee and
Vance, JJ,, held "that evidence is not
to be suppressed under the exclusion-
ary rule where it Is discovered by of-
ficers in the course of actions that urn
taken In good faith nnd In the reason-
able, though mistukcn, belief that they
are authorized." They reasoned thut
“any slight deterrent effect of exclud-
ing fru.ts of good-fuith arrest**. Is even
less than the small deterrence” which
the Supreme Court, In such cases ns
Stone v. I’owell, supra note 71, and
United States v. Peltier, Infra note 74,
concluded "does not Justify the socie-
tal hurni Incurred by suppressing rele-

vant and incriminating evidence."
They characterized Michigan v. De-
Fillippo, infra note 74.1, ns "closely
analogous" to the Instnnt case In that
both Involved "technical violations,"
there nn anest "made in good-falth
reliance on n statute thnt is later de-
clared unconstitutional” and here “a
reasonable interpretation of n statute
that is later construed dIffi .
Thus, even if Agent Mnrkonm was
wrong in cither his assumption that
violation of a travel restriction wan
an offense ("a reasonable factual er-
ror about on element of the crime")
or his assumption that he could arrest
without any prior order from the
court that rclcnsed Ms. Williams ("a
good-falth ‘technical violation,” nn ac-
tion under a reasonable interpreta-
tion of the arrest power"), the heroin
should lie admissible. Because "nei-
ther Mnrkonni’s good faith nor Its
reasonableness are questioned here,"
they left "to nnother day" the Issue
of “the proper allocation of the bur-
den of proof" on those matters.

Ten Judges in Williams, in a concurring

opln‘on by Rubin, J., objected f it the
rule announced by the 13 was unnec-
essary because a mnjorlty of the
court was of the view the arrest was
lawful; thnt no other court hnd al-
tered the exclusionary rule nnd that a
majority of the Supreme Court had
not supported any such qualification;
that the change rests upon the mis-
taken assumption that deterrence |Is
the sole basis of the exclusionary
rule; thnt the change "raises many
questions,"” such ns whether it will
"shield only errors of ' ict or both er-
rors of fact and errors of law"; nml
that If the no-deterrence reasoning of
the 13 were sound, then "It appears
needless to require the police officer’s
subjective good faith also be objec-
tively "jasonnble,” as "u policeman
who is In complete subjective good
faith is unlikely to stop to ask him-
self, ‘Am lalso reasonable?’"

The commentators Imve lieen critical of

Willla)ns, Comment, 15 Gn.L.Eov. 487
(1981); Note, 34 Vnml.L.ltcv. 213
(1981), ana In Abell v. Commonwealth,
221 Va. 007, 272 8.132(1 201 (1980), the
court rejected the Williams approach,
finding no disposition on the part of
the Supreme Court to adopt It.

73. Bull, Good Faith nml Die Fourth

Amendment: The "Reasonable" Ex-

Ch. I
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Ch. 1 UNDER ATTACK § 1.2

(New texton L nTI, before subsection (c))

In Michigan DeFillippo,741 the Supreme Court held that the
Fourth Amendment exclusionary rule does not require the suppres-
sion of evidence seized incident to a valid arrest for violation of a pre-
sumptively valid ordinance that was later declared unconstitutional.
Because the Court emphasized the “good faith reliance” of the arrest-
ing officer, much to the distress of the dissenters,142 it might be
thought that'-DeFi/Zippo portends adoption of-Justice W hite’s proposed
across-the-board "good-faith belief” exception to the exclusionary rule.
But this is not so. DeFillippo dealt with a discrete problem which
was not attended by the dangers recited above by Professor Kaplan.
There is nothing in the decision which lends support to the White
exception; indeed, the Court cautioned that its ruling was not even
inconsistent with the numerous prior decisions ” s*that, notwithstand-
ing the good faith of the policeman, “the exclusionary rule required
suppression of evidence obtained in searches carried out pursuant to
statutes, not previously declared unconstitutional, which purported to
authorize the searches in question without probable cause and without
a valid warrant.”

A more limited proposal has been made by Professor Phillip
Johnson, namely,

to abolish the exclusionary rule in cases where the officer’s ac-
tions were authorized or commanded by a warrant. In other
words, where the officer has obtained a warrant, and where he
has acted within the scope of the warrant, we would not ex-
clude evidence on the ground that the information before the
magistrate did not establish probable cause. What we would do
is periodically review the performance of magistrates by going
over the files in cases where they issued warrants, and where
they declined to issue warrants, to determine if they are exer-
cising their discretion in a responsible manner. * * « For
the present time, | propose this innovation only for the federal
courts, given the difficulty of supervising the quality of magis-
trates and their performance in the fifty states. Eventually, I
would contemplate that the states would be permitted to imi-
tate the federal system.144

ccptlou to tlio Exclusionary Rule, <19 as well us for the actions of Its po-
J.Criin,L.& 0.035 (1078). lice. the State can hardly defend
741 443 US. 31 99 S.Ct. 2027 01 | against this charge of unconstitutional

. p conduct by arguing thnt. the constitu-
Eedt':ﬁ |r'1wg 3(129(2)0)’ discussed In greater tional defect, was the product of legis-

lative action und that the police worn
742 P ennan, .T, Joined by Marshall merely executing the laws In good
nnd Sevens, JJ, who staled: faith.” .

cu;i-l;%e OCnOLirr]teergros(,)dlnfar?t)r/] v(i)iw,(hén ;?' 743 13 g., Torres v. Puerto lllco, 442
b . - U.S. 465, 09 S.Ct. 2125, (1 U.Kd.Jd 1
resting officers and on whether they (1979):; AIiaeIda-Sanchez( v.  United
were entitled to rely upon the validity States. 413 U.S. 200. 93 S.CL 2535 37
of the Detroit, ordinance. For the I<13d.2d 590 '(1‘973).’ Sihron v. Now

dispute In this case Is not between
: : 0 York. 592 U.S. 40. AS S.Ct. 1389, 20
the arresting officers and res|Hind«nt. r,.13d.2d 917 (1968).

e« * * The dispute Is between re-
s|[Kindeut and the State of Michigan. 744 1’. Vohnsoii, New Approaches to
* * ¢ Since the State Is responsible Enforcing the Fourth Amendment °-9
'or the actions of Its legislative bodies (Working Paper, Sept. 1078).
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A major benefit of this approach, Prof. Johnson points out, is that it
“would give law enforcement officers some solid encouragement to
employ the warrant process for all searches and arrests which are
not made on an emergency basis."7,5

In support, Prof. Johnson asserts that there is “no evidence for
the assumption that lawlessness among federal magistrates is a per-
vasive problem akin to police lawlessness, requiring a remedy of this
sort with its well known costs and disadvantages.” 746 When the
proposition is put that way, of course, the proposal seems almost be-
yond dispute, for it is assumed that application of the exclusionary
rule to Fourth Amendment violations by judicial officers makes sense
only if judicial lawlessness is “akin to police lawlessness." Even put-
ting aside the fact that the Fourth Amendment exclusionary rule
serves functions other than deterrence747 and that those functions
are hardly limited to instances of constitutional violations by police,
it would seem that a more neutrally-stated inquiry is whether with-
drawing the exclusionary rule from all police activity "authorized or
commanded by a warrant” would, to any appreciable extent, result
in more Fourth Amendment violations than is now the case. | do
not pretend to know the answer to that question, but I am confident
that there is no basis for simply assuming a negative answer. Given
the fact that empirical studies have shown that “police 'shop around’
for a magistrate who is lenient” 7M and that there is “substantial dis-
parity between magistrates as to how much evidence is required to
obtain a search warrant,”"749 and that even a leading opponent of
the exclusionary rule has “no doubt” that “judges do misconstrue the
Fourth Amendment and fudge the standards of probable cause, all
in what they consider to be the overall good of justice and the com-
munity,” 7,-° | am not sanguine about what would happen if both
police and magistrates knew that whatever search and seizure activi-
ty was authorized by a warrant could in no way be challenged in a
criminal prosecution arising out of that action.

(New text on page 39, before §1.3)

(g) Limiting the exclusionaiy rule by disregarding “tho under-
lying intent or motivation of the officers involved.” Yet another
question which may be appropriately asked at this point, though in
some of its manifestations it concerns not the scope of the exclusion-
ary remedy but rather the »xtent of the Fourth Amendment right it-
self, is whether a “bad" intent or motivation by the searching or
seizing police officer should be ignored so as to bring about the ad-
missibility of evidence which otherwise might be deemed subject to
suppression. Some aspects of this problem are dealt with at later
points in this Book,™*’ but the general subject is appropriately under-

745 Id. at 11. 7410 WIlkey, A Cull for Alternatives
to the Kvcluslonury Iltule, Cl! Judica-
74G It 10. ture 351, 35(1 (1070).

747 SecJ LI(D. 07. Continent, 73 Nw.U.L.llov. 597
748 1. Tiffany, I> Mclintyre, & 1). Ito- (1077).
tcubcrg, Detection of Crime 130 (1f07). 92. See, e. g, 58 3.3(h) (on whether

74.9 1d. nt 30-1. probable cause hath .subjective and
jlijecctlvo  test), J11(e) (subterfuge
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Ch. 1 UNDER ATTACK 81.2

taken here because it also involves consideration of the deterrence
rationale and because the Supreme Court, in Scott v. United States,0L
has now focused attention on the broad issue.

In Scott, federal agents initiated with judicial authorization a
wiretap on a woman’s phone because they had reason to believe cer-
tain other persons were using her phone in a conspiracy to import
and distribute narcotics. Though by statute such surveillance is to
be “conducted in such a way as to minimize the interception of com-
munications not othenvise subject to interception,” 0L a requirement
which certainly has its foundations in tho Fourth Amendment,(6 the
surveilling agents made no attempt tj minimize their interception
of conversations occurring via that telephone. The Supreme Court,
per Rehnquist, J., found that the agents’ conduct in intercepting all
calls was reasonable on the facts of the case in that the calls occurred
in circumstances in which the agents could "hardly be expected to
know that the calls are not pertinent prior to their termination.” But
that left unresolved the petitioners’ “principal contention,” namely,
that suppression was required because of “the failure to make good-
faith efforts to comply with the minimization requirement,” to which
the government responded that “subjective intent: alone * * * does
not make otherwise lawful conduct illegal or unconstitutional.” As
to this, Justice Rehnquist declared:

We think the Government’s position, which also served as
the basis for decision in the Court of Appeals, embodies the prop-
er approach for evaluating compliance with the minimization
requirement. Although we have not examined this exact ques-
tion at great length in any of our prior opinions, almost without
exception in evaluating alleged violations of the Fourth Amend-
ment the Court has first undertaken an objective assessment of
an officer’s actions in light of the facts and circumstances then
known to him. * ¢ e

We have since held that the fact that the officer does not
hav? the state of mind which is hypothecated by the reasons
which provide the legal justification for the officer’s action does
not invalidate the action taken as long as the circumstances,
viewed objectively, justify that action. ¢ * e« The Courts of
Appeals which have considered the matter have likewise gen-
erally followed these principles, first examining the challenged
searches under a standard of objective reasonableness without

searches by execution of search wnr- nirport searches), 10.8(b) (subterfugo
rant), f>.I(e) (significance of hooking, In vohlclo use regulation), 10.10(e) (po-
Including officer decinring arrest for lice purpose nnd search of parolees

offense other than thnt for which and probationers),

probable cause actually exists), 15.2(e)
(pn text arrests to  search the person), 93.<130 U.S. 128, 08 S.Ct. 1717, 131 I..

0.7 11) (subterfuge entry of premises1*1.20 108 (1078), reh. den., -138 U.S.
« will put warrant), 7.5(e) (search of t ® 08 S.Ct. 3127, 57 L.Ed,2d 1150.

vehicles nnd pretext arrest, detention, 94, isu.SO A 82318(5)

Impoundment or Inventory), 0.2(e)

(significance of police officer's mis* 95. Uecger v. New York, 388 U.S. 41,

take ns to whether arrest or only a 87 S.Ct. 1873, 18 L.Kd.2d 10-10 (1007),

atop called for), 0.4(f) (subterfuge in conformed to, 20 N.Y.2d 801, 284 N.

frisk context), 10.0(h) (subterfuge in Y.S.2d 450, 231 N.E.2d 132.
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regard to the underlying intent or motivation of the officers in-
volved.%

Justice Rehnquist is certainly correct in stating that the Court
has “not examined this exact question at great length in any of our
prior opinions,” but it may nonetheless be fairly said that he has pre-
sented a somewhat skewed picture of what the Court has had to say
on this subject. In support of the statement in the first paragraph
set out above, he quoted from Terry v. Ohio0O7 the proposition that
in judging Fourth Amendment reasonableness the facts must “be
judged against an objective standard; would the facts available to
the officer at the moment of the seizure or the search ‘warrant a man
of reasonable caution in the belief’ that the action taken was appro-
priate.” But the point being made in Terry at that juncture was that
“subjective good faith alone” does not establish compliance with the
Fourth Amendment, a sound proposition which hat. / dictates (un-
less symmetry is a governing consideration) what position should be
taken 3s to the ahbsence of good faith. In support of the first state-
ment in the second paragraph quoted above, Justice Rehnquist relied
upon the assertion in United States v. Robinson®that in a search in-
cident to arrest case “it is of no moment that [the officer] did not
indicate any subjective fear of the respondent or that he did not him-
self suspect that respondent was armed.” But that is not at all sur-
prising in that particular context, for the holding in Robinson was that
the search of a person incident to his custodial arrest is justified as
a standardized procedure without regard' to the probability in the
particular case that the arrestee is armed or possesses evidence of the
crime.

Moreover, Robinson hardly supports the proposition that "the
underlying intent or motivation" is never relevant, for in that case
Justice Rehnquist cautioned that the Court would “leave for another
day questions which would arise"™ upon a showing a police officer
"used the subsequent traffic violation arrest as almere pretext for a
narcotics search.” And in other cases the Court has upheld certain
routine noncriminal searches only after emphasizing that there was
“no suggestion whatever that this standard procedure * * * was
a pretext concealing an investigatory police motive.” 10 Finally, Jus-
tice Rehnquist also failed to mention in Scott that the Court has pre-
viously held that police activity undertaken for one purpose cannot

96. The Court cited nt this point In citing these or other cnses Intend
United Stntes v. Bugurin-Cusns, 484 to approve nay particular language
t\2d 853 (Oth Cir. 11)78), cert, den,, or holding In them."

414 U.S. 1180, 04 S.Ct. S81. 88 L.Ed.

2d 762; Dodd v. Koto, 435 F.2d 80S 97kd329d28g98(193’23)88 S.Ct. 1808, 20 L.
(Gth Cir. 1970), cert, den., 40-1 U.S. ’ ’

8-15, 02 S.Ct. 145, 30 L.Ed.2d 81; 98. 414 U.S. 218, .+ S.Ct. 407, 38 L.
Kllngler v. United Stntes, 400 F.2d Hd.2d 427 (1973).

21)9 ,8th Cir. 1009), cert, den., 390 U.

S. 880, 90 S.Ct 127, 21 1,.Ed.2(L 110; - See S5.2
Green y. United Stntes, 386 R2(l 058 100. South Dakota v. Oppermnn, 428
(10th Cir. 1907), npiwnl nfter remand, U.S. 304, 00 S.Ct. 3092, 49 L.10d.2d
411 F,2(1 588; Slrinmn v. United 1000 (1070), on remand, S.D., 247

States, 315 F.2d 090 (10th Cir, 1003),
cert, den., 374 U.S. 807, 88 S.Ct. 1090,
10 L.E(1.2d 1082, and then cnutloned:
“As Is our usual custom, we do not

N.W.2d 078 (Inventory of Imimunded
vehicle), noting this wns also the case
»u Cady v. Dombrowskl, 413 U.S. 483,
03 S.Ct. 2528, 37 L.Ed.2d 700 (1973).
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be upheld on the ground tf.at the same intrusion would have been
permissible on the facts in the hands of the police had they only acted
for a different purpose.10l Thus, while the alarm which has been sound-
ed 1®2 concerning the quoted language from Scott is understandable,
that case can hardly be read as a definitive analysis settling that in
all circumstances Fourth Amendment suppression issues are to be
resolved without assaying "the underlying intent or motivation of
the officers involved.” However, the thesis of the discussion which
follows is that this is precisely what the rule ought to be and that
certain other developments in Fourth Amendment doctrine are neces-
sary to ensure that the Scott rule persists in such unqualified form.

One kind of "bad intent” case is that in which, though facts sup-
porting the arrest or search came to light before that action was taken,
the police had previously made the subjective determination to act
without such facts or without regard to whether such facts were forth-
coming. Illustrative is Massachusetts v. Painten,18 where the rele-
vant facts were as follows;

Two police officers, having a suspicion that respondent had com-
mitted felonies but not having probable cause to believe that he
had committed them, went to the door of respondent’s apartment
Their motive, the courts below found, was to arrest and search,

* whether or not their investigation provided the probable cause
that would make an arrest and search constitutional. This plan
was not communicated to respondent, who when he came to the
door was led to believe the officers wished only to speak to him.
Told no more than that the officers wished to ask questions, re-
spondent asked them to wait a minute, closed the door, tossed
a paper bag onto a fire escape, returned, and let the officers enter
The officers did nothing to respondent but ask questions; while
doing that another officer, posted below, who had seen the bag
drop, walked through the apartment and out onto the fire escape,
where he found guns and bullets in the bag. The officers ar-
rested respondent, and undertook a complete search of the apart-
ment incident to the arrest.101

The court of appeals suppressed the evidence, reasoning that what
transpired after the police knocked on the door was irrelevant because
at the time of the knock "the police purpose was to arrest petitioner,
although they had no warrant or ground for obtaining one.” 106

101. Jones v. United Stntes, 357 U.S. 105. Coffin, J. concurring, thought it
«103, 78 S.Ct. 1253, 2 |.Ed.2tl1 1514 critical timt the Items on the fire

(1058), discussed In text nt note 121 cscnjie were obtained by using the
infru. npnrtinent "ns u conduit" by nn of-

102. nurkoff, The Court thnt Devoured ftcor. pthor ,UJa" 2%*° 'f?
the Fourth Amendment: The Triumph »l » » *° tlle nbl

of nn Inconsistent Exclusionary Doc-
trine, 58 Ore.L.Rev. 151, 181-00 (1070).

103. 308 F.2d 142 (1st Cir. 1000).

104. As summarized by Justice White
when the ense reached the Supreme
Court, 880 U.S. 500, 88 S.Ct. GOO, 10
Ji.Ed.2d 770 (1008).
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Though the Supreme Court dismissed the writ as improvidently
granted,100 is appropriate action does not detract from 107 the force
of the three dissenters’ IBanalysis concerning the relevance of a “bad”
intent in a case of this kind:

The position of the courts below must rest on a view that
a policeman’s intention to offend the Constitution if he can
achieve his goal in no other way contaminates all of his later
behavior. In the case before us the syllogism must be that al-
though the policeman’s words requested entry for the purpose of
asking respondent questions; and the policeman—on being allowed
to enter—did nothing to respondent but ask questions, the “fruits”
of the policeman’s otherwise lawful request to enter and ques-
tion—the bag tossed out the window and into a place where it
could be seen from the street—should not be u_ible by the State.
This is because the policeman was willing, had his lawful con-
duct not developed probable cause justifying respondent’s arrest,
to search respondent’s apartment unlawfully in the hope of find-
ing evidence of a crime.

That such a rule makes no sense is apparent when one sees
it in the context of an abstruse application of the exclusionary
rule, imposed on the States as the only available way to encourage
compliance by state police officers with the commands of the
Fourth Amendment. + * « Because we wish to deter police-
men from searching without a warrant, we would bar admission
of evidence Officer McNamara discovered by ransacking respond-
ent's apartment without a warrant or a basis for warrantless
search. The expanded exclusionary rule applied in the opinions
below would be defensible only if we felt it important to deter
policemen from acting lawfully but with the plan—the attitude
of mind—of going further and acting unlawfully if the lawful
conduct produces insufficient results. We might wish that police-
men would not act with impure plots in mind, but | do not believe
that wish a sufficient basis for excluding, in the supposed service
of the Fourth Amendment, probative evidence obtained by ac-
tions—if not thoughts—entirely in accord with the Fourth
Amendment and all other constitutional requirements. In addi-
tion, sending state and federal courts on an expedition into the
minds of police officers would produce grave and fruitless mis-
nllocation of judicial resources.

That reasoning is eminently sound, and has been employed by other
courts when confronted with cases of this particular type.1®

from use nny objects jettisoned into cuse In terms of its constitutional
public view nnd beyond petitioner's problems," stressed lie did not "dis-
premises. | would not go SO fur ns agree with the position stated in the
to sny thnt such prcliminnrles could dissent."

shield evidence Inter discovered if It . .
were obtained without going on tho lOg'tev\J\g?t'tejJ'l" Joined by Hnrinn nnd
premises of n suspect.” v
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If “impure plots” not acted upon are insufficient to ju \ r<-
of the exclusionary rule in the name of deterrence, what then i" ky
officer does act on his “bad" state of mind in the sense that he
gages in Fourth Amendment activity despite his mistaken belief that,
he is lacking the necessary grounds for such action? Illustrative is
United States v. Rowell,” Owhere the police captain who sent officers
to arrest the defendant because of information he received from one
Pecarro later "testified that after his first [and only] meeting with
Pecarro he did not think there were sufficient facts to obtain a war-
rant.” In this situation, it might be argued that exclusion for pur-
poses of deterrence is called for, because suppression in such a case
will impress upon the officer that in the future he should not arrest
when he believes probable cause is lacking—a desirable result in that
if he so believes, often probable cause will actually be lacking. RoiueU
did not go this route, but instead declared in upholding the arrest
that the police officer is no more the judge of the insufficiency of his
facts than of their sufficiency, the position consistently taken by other
courts.11 This is a correct result. Here again, as Justice White put
it in Painten, the evidence was “obtained by actions—if not thoughts
—entirely in accord with the Fourth Amendment.” That being so,
the desired communication to the arresting officer is that he does
have grounds to arrest on such facts, a message which would be mud-
dled at best if the arrest in that case were deemed to necessitate ex-
clusion of evidence. Moreover, there is something to the adage that
actions speak louder than words; the fact that the captain in Rowell
did order his men to arrest defendant is more convincing evidence
of what he then perceived his authority to be than any unfortunately-

searching it, utter stop Kkilos of mari- right of n citizen, constitutional or oth-
juana seen In ear, so car searched: erwise, which Immunizes him from
held, evidence admissible, as “the fnct having a policeman knock on his door

that the agents were Intending nt the
Umo they stopjied the car to search
It In nny event—generally the sort of
search held unconstitutional In Almel-
da-Sanchez v. United States, supra—
dors not render the search, supported
by Independent probable cause, in-
valid"): Jones v. State, — Ind.App.
— , <100 N.E.2d 1254 (1080) (narcotics
thrown out window of motel room aft-
er police knocked on door ure admin-
slide, for "whatever Intent or purpose
mny linve been In their minds, no Im-
proper or unlawful net of any Kkind
was committed"); Mulluney v. State,
5 Md_App. 248. 240 A.2d 201 (1008)
(police officer knocked on door of mo-
tel room, when door opened slightly
officer could smell mnrljunua nnd see
marijuana cigarettes, so he entered;
held, "the mere fact by Itself thnt
Lieutenant Mitchell mny Imve Intend-
ed to make nn arrest when lie knocked
on the door of appellant's motel room
does not without more, constitute the
officer u trespasser, there being no

during reasonable evening hours").
110. 112 F.2d 1170 (7th Cir. 19S0).

IIl1. See cases collected In 5 3.2(b).

It is not clear that a different result Is
called for when the Justification un-
der scrutiny Is not probable cause ot
crime but probable cause thnt n per-
son Is In need of medlcnl assistance.
Out In State v. Prober, )8 T , >2d 345,
207 N\\Vv.2d 1 (1080), the anirt held
that In such circumstances Scott was
Inapplicable nnd that “the emergency
doctrine requires n two-step nnalysls.
First, the search Is Invalid unless tho
searching officer Is actually motivated
by a perceived need to render aid or
assistance. Second, even though tho
requisite motivation Is found to exist,
until It can be found that a reason-
able iierson under the circumstances
would Imve thought nn emergency ex-
isted, the search Is Invalid. lloth the
subjective and objective tests must bo
met."”
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framed comments elicited from him later concerning his understanding
of the legal significance 112 of the information on which he acted.

The Rcnoett-type situation must be distinguished from yet another
in which again the question is whether the officer’s "underlying in-
tent or motivation" is relevant, illustrated by Klingler v. United
States.ll3 Police were told by radio that a man with a green jacket
and needing a shave had held up a gas station and was now believed
to be occupying a 1955 or 1956 white and brown Pontiac with a Minne-
sota license and two construction helmets visible through the rear
window. Later they saw a man in an olive jacket with a few days
growth of beard in a 1957 salmon and coral Pontiac with a South
Dakota license and two such helmets visible from the rear, so they
arrested him for vagrancy. The court, after concluding there were
not grounds to arrest for vagrancy but were grounds to arrest for
robbery, held the arrest lawful "notwithstanding the officer’s mis-
taken statement of grounds " Many other courts have reached the
same result!,l which is as it should be. Exclusion in the interest of
deterrence is unjustified here, especially because “'.ich situations are
often attributable to complicated legal distinctions between offenses
or an officer's failure to record all the bases or the strongest basis
upon which the arrest was made.ll5

One way of characterizing Klingler is to say that the officer's
"underlying intent or motivation" simply reflects that he picked the
wrong legal theory—claiming the arrest was for offense A, as to which
probable cause was lacking, instead of offense R, as to which grounds
foi arrest were present. Sometimes the gap between the relied upon
but unavailing theory and the availing but unrelied upon theory is
greuter, as where it is not merely a matter of different offense cate-
gories but rather of quite different purpose*., ~r objectives. Here as
well, as reflected by State v. Ercolano,ll0 there is presented the issue of
whether the evidence must be suppressed because of "the underlying
intent or motivation of the officers involved.” The defendant was

112. Mure difficult. Is the question of States v. Atkinson, 450 F.2d 835 (5th

whether the snme Is true of n purely Cir. 1071), cert, den., 400 U.S. 023, 02
facLiinl interpretation. See tlie DIl'on- S.Ct. 1700, 32 L.Ed.2d 123.
qitalc case discussed in 8 3.2(h). Tlie court In KllnpUr, as have somo oth-
113. 409 1'2d 201) (8th Cir. 1000), cert, ers, see 8 5.1(e), went on to stress that
den., 3m* U.S. 850. 00 S.Ct. 127, 24 L. the "ease fulls to show bad faith on
Kd.2d 110 . the part of the officers In making tho
arrest for vacancy." Thut Is, "the
114. See eases collected In 85.1(e); and circumstances do n):)t give rise to tho
(%?r:tegirStiBESSO)Y. _?;%Vr‘:]’;vsos‘r’ SJgtde 1%%2 Inference that the nrrest was effected
: ’ : ' for the purpose of crenting an excuse
So.2d 280 (Fla.App.1081); State V. to searcph, PWhich would ‘make . both
Sunders, 154 Ou.App. 305, 207 S.K.2d tho nrrest and search lIllegal.” How-
000 (1080): People v. Patton, 00 Il ever, for reasons elaborated Inter In
App,3d 203, 45 Ill.Deo. 515, 412 N,E.2d this discussion, see text at notes 138-
1007 (1080); lintcher v. State, — Ind. 52 Infra, the more fruitful approach is
— , 410 N.E~d 1187 (1080). not to Inquire Into “bad faith™ In terms

of the underlying motives of the po-
lity but Instead to determine whether
the action taken was Ir. accordance

115. "Any other rule would force police
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arrested in an apartment on a bookmaking charge, after which his
automobile, parked on a nearby street, was subjected to impoundment
and subsequent inventory, resulting in the discovery of incriminating
evidence. Viewed solely as an impoundment-inventory situation, the
car search was unlawful because defendant was not given a reason-
able opportunity to make other arrangements for disposition of the
car,” 7.and thus the question arose whether the search could now be
upheld on a theory apparently not contemplated by the police—that
there was probable cause to search the car and justification for pro-
ceeding without a search warrant. The majority in Ercolano an-
swered in the negative, reasoning that a contrary result would be
“inconsistent with the rationale of the exclusionary rule”:

It is indisputable that the exclusionary rule, to which the
states are bound under Mapp v. Ohio, ¢ =« « was devised to
deter the police from unconstitutional searches and seizures be-
cause other remedies were deemed ineffective. ¢ « « It fol-
lows from this that if in the present case the police were intending
only a safekeeping impoundment of the Ercolano vehicle, which
as a matter of constitutional law was invalid « * * the ra-
tionale of deterrence of unconstitutional police conduct compels
exclusion of the evidence here seized. Saving the validity of
the police action on a conrt-demsed theory of justification would
not deter future unconstitutional impoundments of vehicles or
investigatory entries into vehicles without lawful warrant.!18

Ercolano, however, appears to be a minority view. The Second
Circuit has reached the opposite result in essentially the same situa-
tion, that is, where again the probable cause theory was substituted
for the inventory theory which appeared to have motivated the police
search,l!8 and other courts have likewise disregarded “the underlying
intent or motivation of the officers involved" in favor of some other
purpose on which the police action could have been lawfully ground-
ed.l-0 Supreme Court eases exist on both sides of the fence. In

117. see 8 7.3(c). occurred was a \nllil Chamber* search
. . on jirohalde cause. Of significance
118. Schrelbor, J., dissenting, stntcd: here Is the fact thnt the court then
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119. United States v. Ochs, 595 K2d  Kourc? <ftheir power to be.
1217 (2d Cir. 1979). cert, den., -HI U.S.  120. SlrImarco v. United ittalcs. .315 F.
055, UK) S.Ct. 435. (12 1,.Kd.2d .328, reh. 2d 099 (Kith Cir. 1993), cert, den., 374
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resulting in the discovery of certain ing a search Incident to the state ar-
Incriminating papers. The district rest a theory rejected by this court,
court ujdicld Uie search as an Inven- the court then concluded the search
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that lierlmjis the examination of pa- federal statutory law the agent could
pers Inside a briefcase could not be hart: Impounded tho_car for forfeiture
Justified on that basis and thus af- and then coiidiicteil Il search of the Im-
firmed on the ground that what had pounded vehicle; ns for the fact this
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Jones v. United States,12 where police entered premises for the pur-
pose of executing a search warrant, a defective procedure in that the
entry was at night and the warrant permitted only daytime execution,
the majority declined to uphold the entry and discovery of objects
in plain view on the ground that the police could have lawfully made
an intrusion of that magnitude for the purpose of arresting the peti-
tioner, because the “testimony of the federal officers makes clear be-
yond dispute that their purpose in entering was to search for distilling
equipment, not to arrest petitioner.” 122 But in Peters v. New York,123
where it appears the officer viewed his action in seizing an apparent
prowler in his apartment house and conducting a search of his person
revealing burglar's tools as only a stop-and-frisk, the Court (to avoid
the difficult issue of whether the search had been sufficiently limited
in scope under that theory) proceeded without hesitation to charac-
terize the officer’s conduct as a lawful arrest and search incident
thereto.12!

Even in an Ercolano type of case, Justice Rehnquist’s Scott rule
produces the better result. For one thing, it is to be strongly doubted
that the Ercolano majority is correct in asserting that exclusion in
that situation is compelled by “the rationale of deterrence.” Suppres-
sion for police reliance on the wrong theory even when there exists
an alternative valid theory would prevent unconstitutional searches

Intter course of netlon r-ppnrently nev-
er occurred to Uie federal agent, the
court stilted “the legality of his actions
are not affected by his subjfic'ive be-
liefs"); United Stntes v. Capra, 37*
F.Supp. GO (3.D.N.Y.1IDYS), lift'd as
to this Issue but reverse!l, on other
grounds, 301 F.2d 207 (2d Cir. 1071)
(court, after finding "little or no sup-
port" for search of car on rensons
which had been given, namely, tluit the
search wns a valid Inventory or n
search Incident to nrrest, sustained the
search under the Chambers rule nnd
added that the officers' "rationale for
their right to seize nnd search tho
vehicle Is not conclusive"); Grimes v.
Stnto, — Ind. — , 412 N.K.2d 75
(108U) (though officer had dcfendunt
accompany him and surrender gun lie-
catiso he thought defendant consenting
to both, action upheld because there
were grounds for nrrest and search
Incident, and It “Is of no consequence
thnt officer .Snow may not have
known thut he had probnble cuuse to
arrest").

121. 357 U.S. 41)3, 78 S.Ct. 1253, 2 1,.Ed.
2d 1514 (11)38).
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Clark, J., Joined by Burton, J., dissenting
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only if, abfent su*h an extension of the exclusionary rule, it may be
assumed folice will conduct arrests and searches on grounds they
know or suspect to be insufficient in the hope that their actions will
later be upheld on some other grounds of which they are presently
unaware. That assumption in my judgment, is fanciful. Moreover,
exclusion in an Ercolano kind of case has a ““Catch-22" quality to it,
for then an erroneous legal characterization by a policeman somehow
makes his conduct illegal even though but for that mistake the offi-
cer would likely have proceeded to the alternative correct legal char-
acterization. In Ercolano, for example, it seems highly probable that
had the officer not mistakenly concluded the search fell within the
Opperman inventory rule, he would then have deemed it necessary
to consider the probable cause and exigent circumstances issues and
would have resolved them so as to proceed with the search under the
Chambers car search rule. In the face of that, it is especially ap-
parent that Ercolano erects an unduly rigid standard by insisting
“that policemen act on necessary spurs of the moment with all the
knowledge and acuity of constitutional lawyers.” 133 Thus, cases like
Ercolano press the exclusionary rule into se;vice in such extreme sit-
uations that they afford ammunltlon to those who seek total abolition
of the exclusionary rule. .

There remains for consideration yet another group of cases, those
often given the "pretext” characterization. It is the possible impact
of Scott on these cases which has prompted the greatest concern.
Thus, Professor Burkoff states:

The result of the Scott decision is a substantial neutraliza-
tion of whatever deterrent disincentives the exclusionary rule
currently produces, because any colorable legal construct that
accounts for the conduct of officers as objectively viewed vitiates
at law the consequences of their improper motives. This implies,
for example, tl.it if vice squad officers stop a car to search an in-
dividual for narcotics without the requisite probable cause or
Terry v. Ohio reasonable suspicion, the fact that the search was
unlawfully motivated is irrelevant to the question of the existence
of a remediable fourth amendment violation as long as a court
can point to other "objectively reasonable” grounds for stopping
the car, such as a minor traffic violation.20 « «

to.n lironilcr power (l. e, from u t .n- United Stntes v. Hinlr, 403 F.Supp.
pornry stop and limited trl.sk to a full 30.8 (D.Md.IOSO): Feople v. Stetens,
custodial arrest, and full search of 183 Colo. 300. 517 P.2d 1380 (1074)
the person). A court could hardly he (officer’s Intent wns to nrrest, conduct
expected to uphold certain police ac- nonetheless upheld ns stop-nnd-frisk
tion nu the ground thnt something less where Intrusion did not exceed thut
would have been lawful. Hut thnt permissible under latter theory). See
does not explain nwny Jones, for tlie 80.2(e).

government's contention (never refuted

by the Court' wns that the intrusion 125. 'Hull, J.. in State v. Itomeo, 43 N.J.

; PS 188, 203 A.2d 23 (10015), cert, den., 37!)
actually inndi did not exceed thnt
which would have occurred hnd the U.S. 970, 85 S.Ct. 008, 13 U.IM.Cd 503.

agents entered to arrest the defendant 126, Ilurkoff drops a footnote nt this

and laid looked for him. Consider al- point citing several cases reaching a
so that "reverse twists” on Peters are contrary result. For these cases, see
to lie found. See, e. g.pUnited Stntes 5 5.2(e).

v. Vnrgns, 033 F.2d 801 (1st Cir. I'ISO);
13



§1.2 EXCLUSIONARY RULE Ch. 1
Scott also undermines; the long established rule that “[a]n
arrest may not be used as a pretext to search for evidence,” since
fourth amendment; violations cannot now be established by
demonstrating the unlawful motives of the arresting officers.
e * o |f subjective intent is an inadmissible consideration
on the issue whether or not there has been a substantive fourth
amendment violation, what other way is there to explore police
officer’s deferrable motivations for making a stop, an arrest, or
a search? 121

Exactly what constitutes a “pretext” under the “long established
rule” referred to by Professor Burkoff? The case from which he
quotes, United States v. LeTcowitz,128 turns out upon close inspection
to be of no help in answering this question. The warrantless search
in Lefkoivitz of the premises where defendant was arrested was for
evidence of the crime for which he was airested and not for some oth-
er purpose, and the Court was actually concerned with the interplay
of the since-repudiatedi29 “mere evidence” rule and the pre-C/iimel130
rule which seemed to allow a full warrantless search of defendant's
premises merely because of his arrest there.

But the case next cited by Burkoff, Abel v. United States,13! is
another matter. There Immigration and Naturalization Service of-
ficers, acting pursuant to an administrative warrant for deportation,
placed Russian spy Colonel Abel under arrest, incident to which evi-
dence of espionage was uncovered. Abel sought to suppress that evi-
dence in his criminal prosecution on the ground that the government
had "resorted to a subterfuge” because the "true purpose in arresting
him” was not to determine his deportability but rather to obtain evi-
dence for a criminal espionage prosecution. As to this, Justice Frank-
furter declared for the Court: -. [

Were this claim justified by the record, it would indeed re-
veal a serious misconduct by law-enforcing officers. The de-
liberate use by the Government of ari administrative warrant for
the purpose c.i gethcsirig evidence in a criminal case must meet
stern resistance by the courts. Tlie preliminary stages of a
criminal prosecution must be pursued in strict obedience to the
safeguards and restrictions of the Constitution and laws of the
United States. A finding of bad faith is, however, not open to
us on this record. What the motive was of the I.N.S. officials
who determined to arrest petitioner, and whether the I.N.S. in
doing so was not exercising its powers in the lawful discharge of
its own responsibilities but was serving as a tool for the F.B.I. in
building a criminal prosecution against petitioner, were issues
fully canvassed in both courts below. The crucial facts were
found against the petitioner.

127. Hurkoff, The Court thut Devoured
the Fourth Amendment: The Triumph ,
of an Inconsistent Exclusionary Doc- ‘3 8
trine, 03 Ore.L.llev. 151, 1S9-90 (1970).  131. 802 U.S. 217, 80 S.Ct 6S3, 1 L.Ed.

125 °8ri IIS 4V> 5° SCt 420 70 L (1900), reli. den., 302 U.S. 1)84,
Ed. 877 (1932) 80 SICt-J05<4 L.Ed.2d 1019.
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An understanding of what the “crucial facte” were in Abel re-
quires some elaboration of the facts then set out by the Court: though
a defected spy told the FBI Abel worked with him, the FBI then
lacked sufficient evidence for a criminal prosecution; Abel’s illegal
residence in the country was brought to the attention of the INS by
the FBI; the FBI promptly supplied additional information requested
by the INS; INS agents met with FBI agents before initiating Abel’s
arrest; FBI agents accompanied INS agents to the hotel where the
arrest was to be made; INS agents delated the arrest until FBI
agents had interviewed Abel and unsuccessfully sought his coopera-
tion; FBI agents were present when the INS agents then arrested
Abel and searched his room; and FBI agents searched the room fur-
ther after Abel checked out. From all of this, it is apparent there
was very close cooperation between the two agencies and that the
"strongest” government interest"in Abel (as well it should have been)
was because of his activity as a spy. Yetthe Court in Abel rejected
his “subterfuge” claim because one additional critical fact was deemed
fully supported by the evidence. That fact, as stated in the findings
of the district court, is

that while the first information that came to them concerning

[Abel] « was furnished by the F.B.l.—which cannot be

an unusual happening—the proceedings taken by the Department

differed in no respect from what would have been done in the

case of an individual concern -jwhom no such information was
"eknown to exist.133

Abel, then, represents yet another situation in which "the under-
lying intent or motivation of the officers involved”—to utilize tho
Scott phrase once again—does not require suppression: where, even
assuming that intent or motivation was the dominant one in the par-
ticular case, the Fourth Amendment activity undertaken is precisely
the same as wouid have occurred had that intent or motivation been
entirely absent from the case. This means, for example, that if the
police arrest X for crime A, as they would have in any event, in the
anticipation or hope of thereby finding evidence of crime B on X’
person, the latter “underlying intent or motivation" does not make
their action illegal.133 Similarly, if X’s car is searched in the hope or
expectation of finding therein evidence of crime B, but that search
was an inventory which would have been made in any eventl3l or a
search for evidence of crime A which would have been made in any
event,IM again the evidence is admissible. Though some contrary

132. 155 F.Supp. 8 (E.D.N.Y.1057), nff’d, port :reening nnd, hccnuse of the un-
258 F.2d -185. lift'd, 802 U.S. 211, 80 identified mass disclosed hy the x-ray,
U.Ct. OSS, 4 L.Ed.2d 008, roll, den., 802 would have been Inspected further In
U.S. 084, 80 S.Ct. 1050, 4 L.Ed.2d 1011). any event, this screening process was

lawful even though the defendant was

1311-36080r%V(I:—|Av. LlJon?i;ed S“tatg,;b 8A0(2)dA2\72;\ suspected to he carrying narcotics.
(D.C.App.1077), roll., - : United Stutes v. Smith, 0-13 F.2d 042
cert. granted, 440 U.S. 007, 00 S.Ct. (2d Cir msi)

1213, 50 L.Ed.2d 454 Judgment rev.,
445 U.S. 403, 1»)0 S.Ct. 1244, 03 L.Kd.2d 134. In re One 1005 Kconollne, 100 Arlz.

037; Diggs v. State, 345 So.2d S15 433, 511 1“2d IDS (1073). See other

(FIn.Apji.1077). cases In accord In note 04 of § 7.5.
Similarly, where the defendant's hag 135. People v. I, 12 Cul.Sd 731, 117

would liuve hoe , x-rayed during air- CaLRptr. 303, 528 I\2d 1 (1071).
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§ 1.2 EXCLUSIONARY RULE

authority is to be found,13®this is a sound result. When the action
would have been taken against X even absent the “underlying intent
or motivation,” 137 there is no conduct which ought to have been de-
terred and thus no reason to bring the Fourth Amendment exclusion-
ary rule into play for purposes of deterrence.

There remains, then, the case in which the Fourth Amendment
activity would net have been undertaken but for the “underlying in-
tent or motivation” which, standing alone, could not supply a lawful
basis for the police conduct. The driver of an automobile suspected
of unlawful drug activity is placed under custodial arrest for a traffic
violation and then searched, though the arrest was not “one which
would have been made by a traffic officer on routine patrol against
any citizen driving in the same manner.” 138 A person suspected of
drug activity is arrested late at night inside the premises of another
by state police holding city arrest warrants for two minor traffic vio-
lations, hardiv the usual practice in dealing with outstanding traffic
warrants.139 An arrestee's car is impounded and then inventoried
“contrary to the usual procedure followed in traffic cases.” 140 Such
situations as these involve what the Supreme Court in Abel properly
characterized as “serious misconduct by law-enforcing officers,” and
have resulted in suppression of evidence so acquired.14!

So, it would seem that at long last we have encountered a situa-
tion proving the error of Justice Rehnquist’s declaration for the Court
in Scott that searches are to be examined “under a standard of objec-
tive reasonableness without regard to the underlying intent or motiva-
tion of the officers involved.” But, it is submitted, this is not the case.
The illustrative fact situations In the preceding paragraph and others
like them involve “serious misconduct"” i?i spite of rather than because
of the “underlying intent or motivation” of the police. That is, the
proper basis of concern is not with why the officer deviated from the
usual practice in this case but simply that he did deviate. It is the
fact of the departure from the accepted way of handling such cases
which makes the officer’s conduct arbitrary, and it is the arbitrariness
which in this context constitutes the Fourth Amendment violation;

136. See cases In 5 7.5(d) Invalidating
routine vehicle Inventories merely be-
cause the police anticipated finding
evidence of crime, nnd cases In {4.11(e)
holding execution of u search warrant
Invalid because the police hoped to
find something other thnn the evidence
for which the warrant Issued. The
cases In the first category, It Is sub-
mitted, are In error. As for those In
tho second category, they almost al-
ways reflect nn additional legitimate
concern, namely, that the execution
of the warrant wns likely moro In-
tensive Umn would Imve been the cose
had tI authorities only been Interest-
ed in »ne Items named In the senrch
warrant

137. One might argue, of course thnt
wlint the police iroiihl Imve done ab-
sent the “underlying Intent or motive.-
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138. JJlggs v. State, 345 So,2<l 815 (Flu.

App.1077).

139. Harding v. State, 301 So.2d 513

(FIn.App.1074).

140. State v. Volk, J/,1 So023d 043 (Fla.

App.1074).

141. See cases cited nt note 138—0 su-

pra nnd other cases In 8 523(e), 0.7(d),
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“a paramount purpose of the fourth amendment is to prohibit arbi-
trary searches and seizures as well as unjustified searches and seiz-
ures.” 1,2 In terms of the language of Scott, then, it may be said that
searches of the kind here under discussion do not pass the ‘standard
of objective reasonableness."

That arbitrary action is unreasonable under the Fourth Amend-
ment ' as been recognized by the Supreme Court in a variety of cir-
cumstances. Under Camara v. Municipal Court,!13 so as not to “leave
the occupant subject to the discretion of the official in the field,” war-
rants for housing inspections must show that “reasonable legislative
or administrative standards for conducting an area inspection are
satisfied with respect to a part’cular dwelling.” Similarly, Marshall
v. Barlow’ Inc.141 ordinarily requires a warrant showing a business
inspection "is pursuant to an administrative plan containing specific
neutral criteria,” as the “authority to make warrantless starches de-
volves almost unbridled discretion upon executive and administrative
officers.” Absent reasonable suspicion cars may not be stopped by
roving patrols seeking illegal aliens,us but pursuant to United States
v. Martinez-Fuerte 1,8 fixed checkpoints may be operated for that pur-
pose because in such a situation there is not “a grave danger that
e * * unreviewable discretion would be abused by some officers
in the field.” And more recently, in Delaware v. Prouse,l” the random
stopping of vehicles without reasonable suspicion to check for drivers’
licenses and vehicle registrations was held unreasonable under the
Fourth Amendment, but it was suggested that checkpoints operated
for such purposes would be permissible because then "persons i?? auto-
mobiles on public roadways [would] not for that reason alone have
their travel and privacy interfered with at the unbridled discretion
of police officers.” In all of these cases, of course, the need for a
meaningful prohibition of arbitrary action was highlighted by the foot
that the enforcement activity in question was being permitted with-
out probabie cause focusing upon a particular individual or place. In
that sense, they are different from the kind of situation presently un-
der discussion, where the arrest or se.irch IS on probable cause but
that probable cause goes to an offense for which an arrest or search
would not ordinarily be made. But given the pervasiveness of such
minor offenses and the ease with which law enforcement agents may
uncover them in the conduct of virtually everyone, that difference
hardly matters, for here as well there exists “a power that places the
liberty of every man in the hands of every petty officer,” 4B precisely
the kind of arbitrnry authority which gave rise to the Fourth Amend-
ment.

112. Amsterdam, Perspectives on tin*  146. 128 U.S. 513, 0(1 S.Ct. 3071, 41) 1.

Fourth Amendment, 58 Minn.L.Itev. 10d.2d 1110 (107(1), on remand, 533 F.2il
310, 117 (11)74). 353 (2d Cir.)

143. 3S7 U.S. 523, S7 S.Ct. 1727, 18 I.. 147. 110 U.S. (148 00 S.Ct, 1301, 50 U.
1-31.2(1 030 (1IH)7). 10d.2d 0(h) (1070)

144. 4311 U.S. 307. 08 S.Ct. 181(1, 50 I, 140. 2 1.. Wroth & Il. y.nhel. I/mal Pu-
10(L2(1 305 (1078). porn of John Adams 111—2 (10(15), set-

tinj: out Adams' abstract of the argu-
ment of Jamea Otis against the writs
of assistance.

145. United Stntes v. Hrlpioiil-Ponce,
422 U.S. 873. 13 S.Ct. 2574, -5 1,.10(0.21
007 (1075).
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§ 1.2 EXCLUSIONARY RULE Ch. 1

To the extent that lower court cases of the kind now under con-
sideration have tended, in the course of suppressing evidence on
Fourth Amendment grounds, to st.ess the ulterior motives of the
police, they may appear to run contrary to the Scott principle. But
the inquiry in these cases into "the underlying intent or motivation of
the officers involved,” it would seem, has ordinarily been prompted
by an inability of the courts to ascertain in a more direct fashion
whether the police in the particular case had departed from their usual
practice. This is not to suggest, however, that inquiry into motivation
is either a desirable or an accurate means of resolving that issue. For
one thing, there is hardly a perfect correlation between motivation
and deviation. Presence of an ulterior motive may show why an offi-
cer might want to depart from the usual procedure but does not show
that he has done so, and even in the absence of an ulterior motive the
officer may have by inadvertence failed to conform to the usual prac-
tice. Secondly, and perhaps more important, there is no reason to
believe that courts can with any degree of success determine in which
instances the police had an ulterior motive. As Professor Amsterdam
has quite persuasively noted:

But surely the catch is not worth the trouble of the hunt when
courts set out to bag the secret motivations of police in this con-
text. A subjective purpose to do something that the applicable
legal rules say there is sufficient objective cause to do can be
fabricated ah too easily and undetectably. Motivation is, in any
event, a self-generating phenomenon: if a purpose to search
for heroin can legally be accomplished only when accompanied
by a purpose to search for n weapon, knowledge.:ble officers will
seldom experience the first desire without a simultaneous onrush
of the second.NJ

Underlying the Scott rule, then, is the sound notion (expressed earlier
by three members of the Court in Massachusetts v. Painten ,\W that
"sending state and federal courts on an expedition into the minds of
police officers would produce a grave and fruitless misallocation of
judicial resources.”

What this means, then, is that the Scott approach of disregarding
"the underlying intent or motivation of the officers involved” is cor-
rect even in the situation now under discussion, provided there are
more reliable and feasible means of determining in a particular case
whether or not the challenged arrest or search was arbitrary. This
can best be accomplished by more widespread application of the re-
quirement utilized by the Supreme Court in South Dakota v. Opper-
man,iai namely, that the Fourth Amendment activity "wns carried
out in accordance with standard procedures in the local police depart-
ment.” If and when the Court makes broader use of that check upon
arbitrariness, which unfortunately it has failed to do in circumstances
quite obviously calling for that kind of a restriction,lai there then

119. Amsterdam, note 1-12supra, at -Kin— 151. 128 C.S. 301, 00 S.Ct. 3002. -10 L.
37. Ed.2d looo (1070). ON remand, s.n., 217

150. 308 F.2d M2 (Lst Cir. 1100 N.W.20 073.
152. Amsterdam, not** | 12 supra, at 415-
10, notes: "Six weak* ago, tlai Su-
premo Court handed down decisions
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would be no reason to question the proposition put forward by the
Court in Scott. There would then exist standards against which to
examine the police conduct in individual cases; in keeping with the
philosophy underlying the Camara-Prouse line of cases, decisions of
whether to arrest and search when probable cause is present would
not be left entirely to officers in the field, and the conduct of individual
officers could realistically be judged by resort to those standards.}13

holding that a police officer who ar-
rests a motorist for a traffic violation
may make a full-scale body search in-
cident to the arrest. The holdings were
delivered in two cases. In the first
case, both the decision of the officer
to make a ‘full custody arrest’ rather
than to issue a citation and his deci-
sion to conduct a full “field type search’
In connection with arrests for the par-
ticular vehicle code violation in Ques-
tion were apparently dictated by local
police regulations. In the second case,
both decisions were left entirely to the
discretion OCthe officer. If the Court
had distinguished the two cases on this
ground, it would, in my judgment, Imve
made by fur the grentcst contribution
to the jurisprudence of the fourth
amendment since James Otis, argued
against the writs of assistance In 1701
and 'the child Independence was born.’
Hut It did not. Without evident ap-
preciation of the significance of the is-
sue or the opportunity within its grasp
to fashion a solution to a wide array of
fourth amendment problems that

8 1,8 Federal vs. Stute Standards;

tions

14. See the thoughtful concurring opin-

ion c¢f Unde, J., In State v. Greene,
2S3 Or. 337, 501 P.2d 1302 (1070), rea-
soning thut states by legislation and
localities by rule should deal with
search nnd seizure questions more
than they Imve, given the fact the
constitutional limits are often uncer-
tain nnd, after nil, only set the outer
limits on police authority.

Consider uiso State v. Itlchardson,
205 N.C. 300, 245 S.K.2d 754 (1078)
(where statute says evidence "obtained
as a result" of violation of statutory
provisions must be suppressed, sup-
pression not required for noncompll-
nnce with statutory requirement timt
list of items seized be given to person
consenting to seurch, as items were
not obtained us a result of that viola-
tion).

24. See also United States v. Soto-Srto,

503 VM 545 (0th Cir. 1070) (evidence

would otherwise bedevil it forever, the
Court kicked the chnnce away. It
thereby held thnt whether you and |
get arrested nnd subjected to a full-
scale body search or nre sent upon our
respective wnys with a pink multi-form
and ndisapproving cluck when we hap-
pen to go for a drive and to leave our
operator's licenses on the dressing ta-
ble depends upon the state of the diges-
tion of any orflecr who stops us—or,
more likely, upon our obsequiousness,
the price of our automobiles, the for-
mality of our dress, the shortness of
our hnlr or the color of our skin."* See
also § 15.2(g).

153. But some courts have utilized the

Scntt theory even when considerable
discretion exists. Illustrative are the
cases holding motivation Irrelevant
notwithstanding the fact that Const
Guard officers hnvc vast discretion ns
to which vessels to stop for a safety
nnd dncunicnlullnn inspection. United
States v. Arm, (130 F.2d 838 (1st Cir.
10S0O): State v. lItlchnrds, 388 So.2d
r.73 (Kill,App.10S0).

Constitutional vs. Other Viola-

obtained by Kill agent In border search
suppressed because statutory authority
to conduct such searches limit'.:! to cer-
tain .officials not Including FBI
agents; court stresses that "important
statutory limitations which protect the
balance between sovereign power nnd
constitutional rights were violated
hero," the point being that this special
and extraordinary search ixiwer should
be limited to officials having the spe-
cial reslionslblllties which justify that
power).

32. See also United States v. Scarp,

58(1 F.2d 1117 (Gtn Cir. 1078). cert, den.,
140 U.S. 021, 00 S.Ct. 1247, 59 L.Kd.
2d 474 (where federal agent obtnlr. 1
senreh wartnut from state Judge In
course of Joint federal-state investiga-
tion, it Is a federal warrant nnd thus
the provisions of Fcd.H.Crim.P. 41
concerning obtaining authorization for
nighttime eutf apply, but, given fact
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81.1 Origins and Purposes of Tho Exclusionary Rule
Analysis

(a) Origins of the Fourth Amendment.
(b) The Boyd case.

(c) The Weeks case.

(d) The Wolf case.

(?) The Mapp decision.

(f) Purposes.

In this Chapter, attention is given to various actual or potential
remedies for police violation of the Fourth Amendment. Without
passing judgment at this point upon the relative efficacy of these var-
ious remedies, it may nonetheless be said with confidence that the
practicing lawyer most frequently encounters the Fourth Amendment
in the context ot proceedings to determine whether _thE fruills_of a_

it is primarily because of the exclusionary rule that courts are called
upon to meet the seemingly unceasing challenge of marking the di-
mensions of _the protections flowing from the FourtfiZSmendment
Thus, it is appropriate to "gin this text with a brief historical sur-
vey of the origins and purples of the exclusionary rule.

(a) Origins of the Fourth Amendment.! A leading Fourth
Amendment scholar has noted: "Alone among those constitutional
provisions which set standards of fair conduct for the apprehension
and trial of accused persons, the Fourth Amendment provides us with
a rich historical background rooted in American, as well as English,
experience; it is the one procedural safeguard in the Constitution
that grew directly out of the event? which immediately preceded the
revolutionary struggle with England."

In England, the power to search was long used as a means of re-
stricting freedom of the press.* A licensing system was introduced
by Henry VIl in 1538,4 and vast powers of search were conferred on
those who enforced the system. The Star Chamber,* and later the
Parliament,0 authorized virtually unlimited search powers to seek out
books and other publications. It was not until the impeachment of a
justice for his issuance of general warrants that the Parliament rcc-

I. For a more thorough account, see J. 3. See F. Siebert, Freedom of the
Landynski, Search and Seizure and Press in England: 147G-177G (1952).
the Supreme Court ch. 1 (19GG); N.

Lasson, The History and Develop- 4. Id. at48.
ment of the Fourth Amendment to

the United States Constitution (1937). 5 1d. at 8-1-85.

2. J. Landynski, supra note 1, at 19. ® at *73-76.



Wi raum tEm

§ 1.1 THE EXCLUSIONARY RULE Ch. 1

ognized, in 1685, "the idea that general warrants were an arbitrary
exercise of governmental authority against which the public had a
right to be safeguarded.” * But it was many years later before judi-
cial rulings against such warrants were forthcoming, first in Wilkes
v. Wood8and later in the most famous case of Entick v. Carrington,9
where Lord Camden sustained a trespass verdict in favor of the vic-
tim of a general warrant. He declared, “if this point should be deter-
mined in favor of the jurisdiction, the secret cabinets and bureaus of
every subject m this kingdom will be thrown open to the search and
inspection of a messenger, whenever the secretary of state shall think
fit to charge or even to suspect, a person to be the author, printer, or
publisher oi a seditious libel.” Because of these decisions and the
popular feeling they aroused, Parliament was influenced to act
against general warrants.l0 Leading the attack was William Pitt,
whose eloquent remarks will never cease to be quoted:

The poorest man may, in his cottage, bid defiance to all the
force of the Crown. It may be frail; its roof may shake; the
wind may blow through it; the storm may enter; the rain may
enter; but the King of England may not enter; all his force
dares not cross the threshold of the ruined tenement.l!

While this struggle was going on in England, there were impor-
tant developments on this side of the Atlantic. The writ of assist-
ance, seldom used in England,’2 was utilized by customs officers to
enter and search buildings for smuggled goods.13 In 1761, James
Otis, Jr., representing 63 Boston merchants, opposed in court the is-
suance of new writs. He did not prevail, but this does not detract
from the impact of Otis’ oratory. As John Adams, a youthful specta-
tor, was later to recall: "[Hie was a flame of fire! ¢ <« « Every
man of a crowded audience appeared to me to go away, as | did,
ready to take arms against writs of assistance. ¢ <« * Then and
there the Child Independence was born. In fifteen yef.rs, namely in
1776, he grew up to manhood, and declared himself frej." 1l Contro-
versy over the writs continued up to the Revolutionary War. al-
though curiously no specific mention of them is to be found in the list
of grievances in the Declaration of Independence.f3

7. N. Lasson, supra note 1, at 38-39. 12. 1 H. Hockett, The Constitutional

9. 19 Howell’s State Trials 1029

(1765).
14. 10 C. Adams. Tlie Life nnd Works
10. N. lLasson, supra note 1, at <9 of John Adams 247-48 (1856)
1. il at 49-50. 15. It has been noted, however, that

tlie grievance was possibly intended
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The Constitutional Convention, meeting in 1787 in Philadelphia,
did not include a bill of rights in its draft constitution, an omission
which was the cause of considerable opposition to ratification. One
of the points emphasized in the ratification debates was the need for
a provision dealing with searches."! Because of this national criti-
cism, President Washington urged the addition of a bill of rights,!7
and James Madison assumed the role as sponsor of this effort in the
Congress. Madison proposed a clause reading: “The rights of the
people to be secured in their persons, their houses, their papers, and
the *other property, from all unreasonable searches and seizures,
shal. not be violated by warrants issued without probable cause, sup-
ported by oath or affirmation, or noi particularly describing the
places to be searched, or the persons or things to be seized.” H This
provision was altered in committee to rea L “The right of the people
to be secured in their persons, houses, papers, and effects, shall not be
violated by warrants issuing without probable cause, supported by
oath or affirmation, and not particularly describing the place to be
searched and the persons or things to be seized.” 10 The committee,
draft was corrected by replacing the word "secured" with "secure '
and by adding the inadvertently omitted phrase “unreasonab e
searches and seizures,"” but Representative Benson's proposal tc .se
stronger language ("no warrant shall issue") was voted down by a
substantial majority.20 However, Benson, chairman of the committee
to arrange the amendments as passed, reported out his own version;
this apparently went unnoticed in the House, and the amendment was
agreed to in the Senate in this form:

The right of the people to be secure in their persons, houses,
papers, and effects, against unreasonable searches and seizures,
shall not be violated, and no Warrants shall issue, but upon prob-
able cause, supported by Oath or affirmation, and particularly
describing the place to be searched, and the persons or things to
be seized.

The Fourth Amendment, it has been aptly noted, has “both the
virtue of brevity nnd the vice of ambiguity.” 22 It does not define the
critical word "unreasonable," nor does it indicate what the relation-
ship is between that part prohibiting unreasonable searches and that
part setting forth the conditions under which warrants mny issue.

to be comprehended within the com- 17, The Presidents Speak 5 (D.Lott ed.
plaint that the King had "sent hither 1961).
swarms of Officers to harass our peo-

ple." N. Lasson, supra note 1, nt 80 18. 1 Annals of Cong. 452 (1789)
n 7. [1780-BQ],

. 19. Id. nt783.
16. Id. at 92-96, quoting the argu-

ments of Patrick Henry in the Virgin- 20. Ibid.

ia ratification proceedings.

21. J. Landynski, supra note 1. at 42.
)
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lice, who turned certain evidence over to the U.S. marshal, and the
marshal later that day participated in a second warrantless search of
the house by the police. Upon Weeks’ pretrial motion for return of
the property seized, the court ordered the return of all of the proper-
ty except that which the prosecutor wished to introduce into evi-
dence. Before the Supreme Court, Weeks contended that the seizure
of his private papers violated the Fourth and Fifth Amendments,
but Justice Day (who had also written the Adams decision), for a
unanimous Court, dealt only with the Fourth Amendment. The
Court had no doubt but that, given Weeks' timely motion for return
of the illegally seized evidence, a conviction based upon that evidence
could not stand:

The effect of the 4th Amendment is to put the courts of the
United States and Federal officials, in the exercise of their power
and authority, under limitations and restraints os to the exercise
of such power and authority * <« * This protection reaches
all alike, whether accused of crime or not, and the duty of giving
to it force and effect is obligatory upon all intrusted under our
Federal system with the enforcement of the laws. The tendency
of those who execute the criminal laws of the country to obtain
conviction by means of unlawful seizures * f * should find
no sanction in the judgments of the courts, which are charged at
all times with the support of the Constitution, and to which peo-
ple of all conditions have a right to appeal for the maintenance
of such fundamental rights.

e ¢ * To sanction [unlawful invasion of the sanctity of
his home by officers of the law] would be to affirm by judicial
decision, a manifest neglect, if not an open defiance, of the prohi-
bitions of the Constitution, intended for the protection of the
people against such unauthorized action.

But, the government countered, what of the Adayyis case, where
just ten years earlier a unanimous Court had held that it was no val-
id objection to the use of papers in evidence that they hud been ille-
gally seized and that courts would not interrupt a trial to make a de-
termination of that question? Adayyis, Justice Day responded, hud as
Us underlying principle the notion that a court engaged in a criminal
trial should not have to get into the collateral issue of the source of
competent evidence, and thus it had no application here, ns Weeks
had petitioned for return of the property before trial. Hence the
Court concluded that it was necessary to reverse the judgment be-
cause of prejudicial error in holding and permitting use at trial of
those papers Weeks had sought which had been seized by the mar-
shal. The same result was not required as to the fruits of the first
search, conducted by state officers, "as the 4th Amendment is not di-
rected to individual misconduct of such officials."
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While the Weeks Court thus saw no constitutional impediment to
admitting in a federal trial the fruits of a state search, it was later
necessary for the Court to give this matter closer attention. In two
1927 cases, the Supreme Court concluded otherwise as to state
searches with either federal participation or a federal purpose. In
Byars v. United States,3®state officers executing a state search war-
rant, defective by federal standards, were accompanied by a federal
agent, whj participated in the search. Because "the search in sub-
stance and effect was a joint operation of the local and federal offi-
cers," the Court concluded that the fruits were inadmissible ir. the
federal courts. But the Court emphasized that the rule was still oth-
erwise as to "evidence improperly seized by state officers operating
entirely upon their own account.” As Justice Frankfurter was later
to state the Byars doctrine, "a search is a search by a Federal official
if he had a hand in it; it is not a search by a federal official if evi-
dence secured by state authorities is turned over to the federal au-
thorities on a silver platter.”" 3 But, it is otherwise if the platter was
in readiness at the time of the search, the Court concluded in Gainbi-
no v. United States.3l There, though federal agents had neither di-
rected nor participated in a search by state officers of a car suspected
to contain illegal liquor, the Court found that "the wrongful arrest,
search and seizure were made solely on behalf of the United States."
Why? Because the state’s prohibition law had been repealed, the na-
tional prohibition act contemplated federal-state cooperation, and the
governor of the state had directed his officers to proceed as they did
prior to repeal of tlie state law but to turn offenders over to federal
authorities.

(d) The Wolf case. Because the Bill of Rights was designed
limitation on the federal government only, 3 it was settled very early
that the Fourth Amendment "has no application to state process."
With the adoption in 18G8 of the Fourteenth Amendment, forbidding
the states to "deprive nny person of life, liberty, or property, without
due process of law,” however, there aro.ce the difficult question of the
elation of the limitation of that Amendment upon the states to the
imitations upon /' ‘end action in the first eight Amendments. Com-

3. 273 US. 28, 47 SCt. 248,71 LEd. rad> 338 US. 25. G9 S.Ct. 1359, 93
520 (1927). LEI" 1782 (1949).

33. Lustig v. United States. 338 U.S. 34, 275 U.S. 310, 48 S.Ct. 137, 72 L.Ed.
74, 69 "S.Ct. 1372, 93 L.Ed. 1819 293 (1927).
(1949), which "marked the first seri-
ous challenge of die doctrine by 35 Barron v. Baltimore, 32 US. (7
members of the Court" J.Landyn-  pct.)243,8 L.Ed. G2 (1833).
ski, supra note. 1, at 73. Lustlé IS

discussed luter in this section because 36. Smith v. Maryland, 59 U.S. (18
ot its relationship to 'Volf v. Colo- How.) 71,15 L.Ed. 2G9 (1855).

9

as a



§ 1.1 THE EXCLUSIONARY RULE Ch. 1

mencing with Hurtado v. California3’ in 1854, a majority cf the
Court utilized the so-called fundamental rights interpretation of the
due process clause. But it was not until the 1930, when the Court
began to display increasing interest in state criminal procedure, that
the Court held that elements of several rights guaranteed by the first
eight Amendments were also fundamental rights protected by the
Fourteenth Amendment. Illustrative is Powell v. Alabama,38 where
the Court held that appointed counsel for an indigent criminal de-
fendant, an element of the Sixth Amendment right to counsel, was
fundamental as applied to certain types of state cases. In injecting
the claim that certain guarantees were fundamental, the Court would
often limit its holding to the particular problem before it; for exam-
ple, in Palko v. Connecticut,3 holding that due process did not bar a
state appeal on a question of law following acquittal, ".he Court inti-
mated that other forms of double jeopardy might well violate the
Fourteenth Amendment. It is also important to note that the funda-
mental rights approach was by no means accepted by all members of
the Court. Indeed, by 1947 Justice Black was abie to muster four
votes in support of his position that the due process clause guaran-

tees, as against the states, "the complete protection of the Bill of
Rights.” 3

The stage was thus set for the Supreme Court to consider the
question which was framed by Justice Frankfurter in Wolf v.
Colorado4 as follows: "Does a conviction by a State court for a
State offense deny the ‘due process of law' required by the Four-
teenth Amendment, solely because evidence that was admitted at the
trial was obtained under circumstances which wouid have rendered it
inadmissible in a prosecution tor violation of a federal law in a court
of the United States because there deemed to be an infraction of the
Fourth Amendment as applied it. Weeks v. United States * * *?7
His answer, for a majority of the Court, was as follows:

The security of one’s privacy against arbitrary intrusion by
the police—which is at the core of the Fourth Amendment—is
basic to a free society. It is therefore implicit in "the concept of
lordered liberty” a'.d as such enforceable against the States
through the Due Process Clause. « .

Accordingly, we have no hesitation in saying that were a
State affirmatively to sanction such police incursion into privacy

37. 110 U.S. 5IC, 4 S.Ct. Ill, 28 L.Ed. 40. Adamson v. California, 332 U.S.
232 (1884). 4C, 67 S.Ct. 1672, 91 L.Ed. 1903

1947).
38. 287 US. 45 53 S.Ct. 55, 77 L.Ed. 14)
158 x1932). 41. 338 US. 25. 69 S.Ct. 1359, 93 L.Ed.

1782 (1919),
39, 302 US. 319,58 S.Ct 149, 82 L.Ed.

288 (1937), .
J
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it would run counter to the guaranty of the Fourteenth Amend-

ment. But the ways of enforcing such a basic right raise ques-
tions of a different order. * * *

[Weeks] was not derived from the explicit requirements of
the Fourth Amendment; it was not based on legislation express-
ing Congressional policy in i ie enforcement of the Constitution.
The decision was a 'matter of judicial implication. Since then it
has been frequently applied r id we stoutly adhere to it. But the
immediate question is wheiner the basic right to protection
against arbitrary intrusion ty the police demands the exclusion
of logically relevant evidence obtained by an unreasonable search
and seizure because, in a federal prosecution for a xederal crime,
it would be excluded. As a matter of inherent reason, one would
suppose this to be an issue as to which men with complete devo-
tion to the protection of the right of privacy might give different
answers. When we find that in fact most of the English-speak-
ing world does not regard as vital to such protection the exclu-
sion of evidence thus obtained, we must hesitate to treat this
remedy as an essential ingredient of the right. The contrariety
of views of the States is particularly impressive in view of the
careful reconsideration which they have given the problem in the
light of the Weeks decision.

Noting that 30 states had dejected the Weeks rule, while only 17 were
in agreement with it, the Court concluded it was not "a departure
from basic standards" to leave the victims of illegal state searches
"to the remedies of private action and such protection as the internal
discipline of the police, under the eyes of an alert public opinion, may
afford." «

Justice Black, while not departing from his total incorporation
position, concurred on the ground that “the federal exclusionary rule
is not a command of the Fourth Amendment but is a judicially creat-
ed rule of evidence which Congress might negate.” Justice Rutledge,
one of the three dissenters, objected that without the exclusionary
rule the Fourth Amendment, as stated in Weeks, "might as wel: be
stricken from the Constitution." Justice Murphy, ; fter cataloguing
the reasons why criminal prosecution and civil actions against those
who violate the Amendment are ineffective, found the conclusion
"inescapable that but one remedy exists to deter violations of the
search and seizure clause," namely, "the rule which excludes illegally
obtained evidence." Similarly, Justice Douglas concluded that evi-

42. In this connection, the Court per-  |jce j.,-cctly responsible to the com-
ceived a difference between local and ~ munity itseif than can local opinion,
national lav/ enforcement: 'The pub-  sporadically aroused, be brought to
lie opinion of a community can far  bear upon remote authority pervasive-
more e_ffectlve(ljy be exerted against Iy exerted throughout the country."
oppressive conduct on the part of po-
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dcnce obtained in violation of the Fourth Amendment “must be ex-
cluded in state prosecutions as well as in federal prosecutions, since in
absence of that rule of evidence the Amendment would have no effec-
tive sanction.”

Any thought that Wolf meant state courts were permitted to ad-
mit all unconstitutionally seized evidence, regardless of how outra-
geous or offensive the police methods employed, was dispelled three
years later in Rochin v. California.43 In Rochin, state officers broke
into the defendant’s home, used force in an unsuccessful attempt to
retrieve capsules the defendant put in his mouth, and then took the
defendant to a hospital where they directed a doctor to force an
emetic solution into defendant’s stomach, compelling him to vomit up
the capsules he had swallowed. Relying upon the coerced confession
cases for the proposition that “convictions cannot be brought about
by methods that offend ‘a sense of justice,”” the Court, per Justice
Frankfurter, held that the capsules must be excluded because they
were obtained by “conduct that shocks the conscience.” "It would be
a stultification of the responsibility which the course of constitutional
history has cast upon this Court,” Justice Frankfurter declared, "to
hold that in order to convict a man the police cannot extract by force
what is in his mind but can extract what is in his stomach.” 4

It soon became apparent, however, that the Rochin exclusionary
rule would not encompass all serious Fourth Amendment violations.
In a 5-4 decision, the Court held in Irvine v. California45that the re-
peated illegal entries into petitioner's home to install and relocate a
secret microphone and the listening to the conversations of the occu-
pants for over a month did not require exclusion of the fruits of such
conduct. Justice Jackson, who announced the judgment of the
Court, noted that "few police measures have come to our attention
that more flagrantly, deliberately, nnd persistently violated the fun-
damental principle declared by the Fourth Amendment,” but he none-
theless concluded that Rochin was inapplicable because "the facts in
the case beforeus * ¢ « do not involve coercion, violence or bru-
tality to the person."40 And in Breithnupt v. Abram,4 the majority

43. 342 US. 1B5 72 S.Ct.205, 96 L.Ed. trolling. Black, J., joined by Doug-
183 (1952). las>L> argued that the defendant had

. een convicted "0? the hasis of. ﬁVI-

44, Jystices Black and Douglas, con- cnee “extorted” from him In viola-
curring separately, contended that  tlon of the Fifth Amendmenl prlvi.

the decisK. should be grounded upon  ,ege against self.incriminationi which

the . Tilth . Amendment privilege tHey agajn argued was applicable to
against self-incrimination, which they  the” states 'n a separato disscnt(

argued was applicable to the states.  DoUglaSi|., also protested against the
45, 347 U.S.128, 74 S.Ct. 381, 98 L.Ed.  use in state prosecutions of evidence
561 (1054). seized in violation of the Fourth

. mendment.
46. Frankfurter, J., joined by Burton, ﬁ(ﬁ o
J., maintained thatRochin  was con- 7 1957~ S log' * A
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deemed Rochin not controlling where the police took a blood sample
“under the protective eye of a physician” from an unconscious person
who had been involved in a fatal automobile collision.4'

The other post-Wolf development which merits attention here is
the demise of the so-called "silver platter” doctrine, whereby evidence
of a federal crime seized by state police in the course of an illegal
search while investigating a state crime could be turned over to fed-
eral authorities and used in a federal prosecution so long as federal
agents had not participated in the illegal search but had simply re-
ceived the evidence on a "silver platter.” In rejecting the doctrine in
Elkins v. United States,4' Justice Stewart, for the majority, pointed
out that the determination in Wolf that Fourteenth Amendment due
process prohibited illegal searches and seizures by state officers,
marked the "removal of the doctrinal underpinning” for the admissi-
bility of state-seized evidence in federal prosecutions. He continued:

The very essence of a healthy federalism depends upon the
avoidance of needless conflict between state and federal courts.
Yet when a federal court sitting in an exclusionary state admits
evidence lawlessly seized by state agents, it not only frustrates
state policy, but frustrates that policy in a particularly inappro-
priate and ironic way. For by admitting the unlawfully seized
el'id :nce the federal court serves to defeat the state’s effort to
ass'; re obedience to the Federal Constitution. In states which
have not adopted the exclusionary rule, on the other hand, it
would work no conflict with local policy for a federal court to de-
cline to receive evidence unlawfully seized by state officers. The
question with which we deal today affects not at all the freedom
of the states to develop and apply their own sanctions in their
own way.

48. Dissenting Chief Justice Werrcn,
joined by Black and Douglas. JJ.,
contended that Kuchin was control-
ling: "Only personal reaction to the

injured PEISON over his objection.
Schmerber v. California, 384 U.S. 757,
86 S.Ct. 1826, 16 L.Ed.2d 908 (1966).
A 5-4 majority, per Brennan, J., held:

stomach pump and the blood test can
& itinguish [the two cases]."

t iiC years later, even though in the
meantime the Court had held In
Mapp v. Ohio, 367 U.S. 643, 81 S.Ct.
1684, C L.Ed.2d 1031 (1961), that the
federal exclusionary rule in search
and seizure cases was bhinding on the
slates, and in Malloy v. Hogan, 378
US. 1, 84 S.Ct. 1489, 12 L.Ed.2d 653
(1964), that the Fifth Amendment
protection against compelled self-in-
crimination was likewise applicable
to the states, the Court still upheld
the taking by a phv-ician, at police
direction, of a bloo,1 sample from art

13

(1) thut the practice did not offend
that "sense of justice” of which the
Court spoke in Rochin; (2) that the
privilege against self-incrimination
had not been violated, for it covers
only “evidence of u testimonial or
communicative nature”; and (3) that
there had been no unreasonable
search, ns there was probable cause,
not time to get a warrant first, and
the test "was a reasonable one
* * * performed in a reasonable
manner."

361 U.S. 206, 80 S.Ct, 1437, 4 L.Ed.
2d 1669 (1960).
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But the author of Wolf, Justice Frankfurter, was among the
dissenters@ in Elkins. He deemed it “a complete misconception of
the Wolf case to assume, as the Court does as the basis for its inno-
vating rule, that every finding by this Court of a technical lack of a
search warrant, thereby making a search unreasonable under the
Fourth Amendment, constitutes an ‘arbitrary intrusion’ of privacy so
as to make the same conduct on the part of state officials a violation
of the Fourteenth Amendment.”

As for the reverse of the situation presented in Elkins, (that is,
the turning over to state authorities of evidence :quired in an un-
constitutional federal search, the Court had earlier held in Rea v.
United States8! that a federal official could ?menjoined from turning
over such evidence and from giving testimony in a state prosecution
concerning the evidence@8 Significantly, the Court stressed that it
was "not asked to enjoin state officials nor in any way to interfere
with state agencies in enforcement oi state law," and that the case
raised "not a constitutional question but one concerning our supervi-
sory powers over federal law enforcement agencies." Rea was thus
distinguishable from Stefanelli v. Minard,53 where the Court declined
to do indirectly what it was unwilling to do directly in Wolf, and thus
held that federal injunctive relief was not available to bar the use in
a state prosecution of evidence obtained in an illegal s»ate search.@!

(o) The Mapp decision. In Mapp v. Ohio,88 the majority, as Jus-
tice Harlan complained in his dissent, "simply ‘reached out’ to over-
rule Wolf.”” Miss Dollrce Mapp was convicted of having in her pos-

50. Also dissenting were Clark, Harlan, 54. Stefanelli was followed, and Rea

and W hittaker, JJ. distinguished, in Cleary v, Bolgcr, 371
U.S. 392, 83 S.Ct. 385, 9 L.F.d.2d 390

51. 350 U.S. 214, 76 S.Ct. 292, 100 L. (1963), denying a federal injunction
Ed. 233 (1956). against a state official from giving

evidence in pending state criminal

52. But later, in Wilson v. Schnecttler, nnd administrative proceedings even
365 U.S. 381, 81 S.Ct. 632, 5 LF.d2d though the official had observed the

620 (1961), a plea for injunctive relief

illegal federal activities ns a repre-
was denied by the Court. Rea was

e : - sentative of the bi-stato Waterfront
distinguished on the curious ground Commission. Justice Goldberg, con-

that in that case there had been a curring, pointed out that in light of
prior federal court proceeding where Mapp v. Ohio, 367 U.S. 643, 81 S.Ct
the evidence was ordered suppressed. 1684, 6 L.Ed.2d 1081 ('961), holding
As one commentator noted, Wilson the Fourth Amendment exclusionary
was “"one of the most unconvincing rule applicable to the state.c, there
nnd hairsplitting > * * to come was no need to grant Injuncti\ e relief
from the Court in decades.” Brooder, because of the substantial likelihood

The Decline and Fall of Wolf v. Colo- that illegally obtained evidence would
rado, -11 Nebr.L.Rcv. 185, 193 (1961). be excluded in the state proceedings.

53. 342 U.S. 117, 72 S.Ct. 118, 96 L.Ed.
138 (1951).

*%
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session certain obscene books, pictures and photographs which the
police had found in an illeg ..earth of her home. The state supreme
court upheld the obscenity <.atute under which she was convicted and
also declined to depart from the state’s common-law rule of admissi-
bility of illegally seized evidence. At no time did Miss Mapp’s counsel
ask the Supreme Court to overrule Wolf; he did not even cite the
case in his brief, and on oral argument he expressly disavowed that
he was seeking to have the Wolf case overturned. Rather, he pur-
sued what Justice Clark, for the majority, noted "may have appeared
to bo the surer ground for favorable disposition,” namely, the question
of whether one could const, mtionally be convicted for the mere
knowing possession of obscene materials. Only the American Civil
Liberties Union, in a concluding paragraph of its amicus brief, urged
that Wolf be overruled.

In holding "that all evidence obtained by searches and seizures
in violation of the Constitution is, by that same authority, inadmis-
sible in a state court,” the Court in Mrvp reasoned:

Since the Fourth Amendment’s right of privacy has been de-
clared enforceable against the Stat?s through the Due Process
Clause of the Fourteenth, it is enforceable against them by the
same sanction of exclusion as is used against the Federal Govern-
ment. Were it othe: vise then just as without the Weeks rule
the assurance against unreasonable federal searches and seizures
would be "a form of words,” valueless and undeserving of men-
tion in a perpetual charter of inestimable human liberties, so too,
without thnt rale the freedom from state invasions of privacy
would be so ephemeral and so neatly severed from its conceptual
nexus with the freedom from all brutish means of coercing evi-
dence as not to merit this Court’s high regard ns a freedom "im-
plicit in the concept of ordered liberty."

As for Wolf, the majority Ir. Mapp found that case to be "bottomed
on factual considerations" which were without "current validity."
While it was said in Wolf that "the contrariety of views of the
States" on adoption of the exclusionary rule was "particularly im-
pressive," then supportable by the fact that almost two-thiros of the
states were opposed to the use of the exclusionary rule, "more than
half of those since passing upon it, by their own legislative or judicial
decision, have wholly or partly adopted or adhered to the Wee/ca
rule." Sim'larly, the observation in Wolf that "other means of pro-
tection" were afforded "the right to privacy" was rebutted by the ex-
perience in California and other states "that such other remedies
have been worthwhile and futile." And as for what Wolf called tlie
"weighty testimony" of People v. Defore,™ characterizing the federal
rule as "either too strict or too lax," the Man? majority found that
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“the force of that reasoning has been largely vitiated by later deci-
sions of this Court.” ST

In an oft-quoted passage, Justice Clark went on to say:

Moreover, our holding < ¢ < is not only the logical dic-
tate of prior cases but it also makes very good sense. There is
no war between the Constitution and common sense. Presently,
a federal prosecutor may make no use of evidence illegally
seized, but a State’s attorney across the street may, although he
supposedly is operating under the enforceable prohibitions of the
same Amendment. Thus the State, by admitting evidence unlaw-
fully seized, serves to encourage disobedience to the Federal Con-
stitution which it is bound to uphold.

Justice Black, concurring, declared that he was "still not per-
suaded that the Fourth Amendment, standing alone, would be
enough” to support exclusion, but he concluded "that when the
Fourth Amendment’s ban against unreasonable searches and seizures
is considered together with the Fifth Amendment’s ban against com-
pelled self-incrimination, a constitutional basis emerges which not
only justifies but actually requires the exclusionary rule." In his
concurring opinion, Justice Douglas responded to the objection of the
three dissenters3that the instant case was not "an appropriate occa-
sion for re-examining Wolf," noting that the Court had said a year
earlier that all the arguments pro and con on this issue were well
known.

Justice Harlan, joined by Justices Frankfurter and Whittaker,
after ntating their objection to reaching the Fourth Amendment is-
sue, turned to the merits. They found the majority’s reasoning to
rest or an "unsound premise,” namely, that "whatever configurations
cf the Fourth Amendment have been developed in the particularizing
federal precedents are likewise * ¢ ¢ enforceable against the
States." This is not the case, they declared, for Wolf did not hold
"that the Fourth Amendment ns such is enforceable against the
States," but rather only "the principle of privacy ‘which is at the
core of the Fourth Amendment.”" That "core" does not include the
exclusionary rule, for each state, "considering the totality of its legal
picture,"” can best conclude what remedies are needed. Thus, the
Mapp dissenters urged, “this Court should continue to forbear from
fettering the Slates with an adamant rule which mny embarrass them

57. The Court referred to the discard- 58. Which was shared by Justice
ing _of the “silver platter" doctrirc  Stewart, who by separate memoran-
in"Elkins, the use of federal injunc-  dum indicated he would reverse the
tive 'mclicf against the reverse "silver  judgment on the ground that «iG
pinttjr" In R€Q, nnd the relaxation of  Ohio obscenity statute was unconsti-
the standing reguwements In Jones v. tutional.

United States, (712 US. 257, 80 S-Cr.
725, 4 1.Ed.2d 697 (1000).
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in coping with their own peculiar problems ii criminal lav' enforce-
ment.”

(f) Purposes. Although not explicitly mentioned in the early
cases, such as Boyd and Weeks, it is fair to say that the deterrence of

S unreasonable searches and seizures is a major purpose of the~excttF~~
' sionary rule. This was acknowledged even in Wolf, declining to ap-

Y- ply the exclusionary rule to the states, for it was there nc | that
:Z while “the exclusion of evidence may be an effective way of deterring

0 unreasonable searches,” the states were to be allowed to rely “‘upon
: other methods which, if consistently enforced, would be equally effec-
- tive.” And in Elkins v. United States,w in the course of striking
sk down the “silver platter” doctrine, the Court emphasized: ““The rule
3 is calculated to prevent, not to repair. Its purpose is to deter—to

- u compel respect for the constitutionaLgUir3iitv_In the_only_effectiv.ely.
be available way—by removing the incentive to disregard it.” This lan-
he guage from EIKi7is was quoted with approval in Mapp, where the
res Court characterized the exclusionary rule as a “deterrent safeguard
A without insistence upon which the Fourth Amendment would have
not been reduced to ‘a form of words.”” EIkins was again quoted in
his Linklotter v Walker,00 where it was observed that “all of the cases
ihc &E£| since Wolf requiring the exclusion of illegal evidence have been based
ca- on the necessity for an effective deterrent to illegal police action,” a
oar purpose which would not "be advanced by making the rule retrospec-
veil tive." More recently, in Terry v. Ohio,0l the Court stressed that the
A exclusionary rule’s “major thrust is a deterrent one.”
ler,

But, while it may be fair to say that deterrence is the “major
Is- £H thrust” of the exclusionary rule, tho rule does serve other purp jses as
» to well. There is, for example, what the Elkins Court referred to as
1ons “the imperative of judicial integrity,” namely, that the courts not he-
zing H come "accompliceS-inJhe-WillfuLdisobedience of a Constitution they
the are sworn to uphold.” This language from Elkins was also relied

hol_d P upon in Mapp and again in Terry, where the C urt explained:

:::2 Courts which sit under_our ;onstitution cann_ot :fmd wil! not be
Sthe > fi§ m_a_de party to szlvv_less invasions of the constitutional rights _of
‘ citizens by permitting unhindered governmental use of the fruits
Ieghal of such invasions. Thus in our system evidentiary rulings pro-
’ft 0 vide the context in which the judicial process of inclusion and
t;znr:] e_xclusion approves some conduct as comp(_)rting with constitu-

tional guarantees and disapproves other actions by state agents.
usticu A ruling admitting evidence in a criminal trial, we recognize, has
iior;tiﬁ- the necessary effect of legitimizing the conriuci which produced
,C e
it the 59- 3G4 U.S. 20G, 80 S.Ct. 1437, 4 L. 61. 392 US. 1, 88 S.Ct. 18G8, 20 I-.Ed.
*onstl- t.d.2ct 1G69 (19GO0). 2d 889 (19G8).

cn 381 U.S. GI18, 85 S.Ct. 1731, 14 L.
Ed.2d GOl (19G5).
w 17
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the evidence, while an application of the exclusionary rule with-
holds the constitutional imprimature.

A third purpose of the exclusionary rule, as recently stated most
- clearly by some members of the Court, is that “of assuring the people
—all potential victims of unlawful government conduct—that the
government would not profit from its lawless behavior, thus minimiz-
ing~the risk~oi seriously undermining popular trust in government.” fi-
While~at first blush this may appear to be merely a statement of the
deterrent function, this is not the case, for the focus is on the effect
of exclusion upon the public rather than the police. This purpose
also has solid credentials in the cases. As early as Weeks, the Court
declared:
The tendency of those who execute the criminal laws of the
country to obtain conviction by means of unlawful seizures
« * * should find no sanction in the judgments of the courts,
which are charged at all times with the support of the Constitu-
tion, and to which people of all conditions have a right to appeal
for the maintenance of such fundamental rights.

* e * To sanction such proceedings would be to affirm
by judicial decision a manifest neglect, if not an open defiance, cf
the prohibition of the Constitution, intended for the protection of
the people against such unauthorized action.

The same notion is implicit in the Mapp declaration that “no man is
to be convicted 0.1 unconstitutional evidence.”

This brief exploration of the purposes of the exclusionary rule is
of more than academic concern, for the Court’s perception of these
purposes will determine the scope and, ultimately, the fate of the ex-
clusionary rule. It is clear that the Court has never taken the latter
two purposes discussed above to be of such importance that the exclu-
sionary rule must be unqualified, as is perhaps most apparent from
the fact that the government may "profit” from its wrongdoing and
the court may be an “accomplice” thereto whenever the defendant
lacks standing to object to a prior Fourth Amendment violation.*
But it is nonetheless true that the reach of the exclusionary rule may
.be affected by what are seen as its purposes, as is illustrated b.' ihe
recent case of United States v. Calandra.0' The majority took into
account only the deterrence function in holding that a witness sum-
moned to appear and testify before a grand jury may not refuse to
answer questions on tho ground that they are based on evidence ob-
tained from an unlawful search, for it was concluded that any “incre-

62. United States v. Calandra, 414 U.S. Welsh, Up From Calandra: The Ex-
338, 94 S.Ct. 613, 38 L.Ed.2d 561 clusionary Rule ns a Constitutional
£1974)(dissent). Requirement, 59 Minn.L.Rcv. 251

(1974).

63. See 5 11.3.

64. 414 U.S. 338. 94 S.Ct. G1 38 L
Ed.2d 561 (1974). See Schrock &
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mental determent effect which might be achieved by extending the
rule to grand jury proceedings is uncertain at best.” The three
dissenters,6 on the other hand, stressing the other two functions and
relegating deterrence to "at best only a hoped for effect of the exclu-
sionary rule," concluded the exclusionary rule should be so extended.

More recently, the Calandra approach was followed in United
States v. Janis® and Stone v. Powell.6&7 In Janis, the majority con-
cluded that "the ‘prime purpose’ of the rule, if not the sole one, ‘is to
deter future unlawful police conduct,”” and then held that this pur-
pose would not be served by utilizing the exclusionary rule to exclude
from federal civil tax proceedings evidence obtained by a state law
enforcement officer.06 And in Stone the Court again declared deter-
rence to be the "primary justification” for the exclusionary rule,
which led to the holding that a state prisoner cannot ordinarily ob-
tain habeas corpus relief in federal court on Fourth Amendment
grounds because the "additional incremental deterrent effect” of ex-
clusion at that stage would be minimal.l0

Calandra is also noteworthy in another respect. In Mapp, the
exclusionary rule was declared to be "part and parcel of the Fourth
Amendment’s limitation upon [governmental] encroachment of indi-
vidual privacy,” and “an essential part of both the Fourth and Four-
teenth Amendments.” But the Calandra majority, looking only to
tlie deterrence function, characterized the rule as "a judicially-creat-

65. Brennan, Douglas, and Marshall, cent cases, this inquiry is essentially
J.f. the same as the inquiry into whether
exclusion would serve a deterrent

6G 428 U.S. 433, 96 S.Ct. 3021, 49 L. purpose.”

Ed.2d 1046 (1976).
69. The exception noted by the Court

67. 428 U.S. 465, 96 S.Ct. 3037, 49 L. Is where P-' state has failed to pro-
Ed.2d 1067 (1976). vide nn opportunity for full and fair
litigation of a Fourth Amendment
68. The Court had this to say in a claim,
footnote about the judicial integrity
rationale: 70. As for the judicial integrity ration-

¥ . . o g ale, the Court in Stone asserted:
he primary meaning of “Judicial

integrity’ in the context of evidentia- "W hile courts, of course, must ever be
ry rules is that the courts must not concerned with preserving the intcg-
commit or encourage violations of rity of the judicial process, this con-
the Constitution. In the Fourth cern has limited force as a justifica-
Amcndment area, however, the evi- don for die exclusion of highly pro-
dencc is unquestionably accurate, and bative evider The force of this
the violation is complete by tho time justification jmes minimal where
(he evidence is presented to the federal habeas corpus relief Is sought
court. * * * The focus there- dy a prisoner who previously has
fore must be on the question whether ,JCCn afforded the opportunity for full
the admission of the evidence cncour- ancl fair consideration of his scarch-
agcs violrtions of Fourth Amendment and-seizuro claim nt trial and on di-
rights. As the Court has noted in re- rct-f revie'l.”

19
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ed remedy designed to safeguard Fourth Amendment rights generally
through its deterrent effect, rather 'han a personal constitutional
right of the party aggrieved.” What that language may bode for the
future is presently unclear*! but the alarm sounded by the Calandra
dissenters is not without substance. As Justice Brennan stated, “I
am left with the uneasy feeling that today’s decision may signal that a
majority of my colleagues have positioned themselves to reopen the
door still further and abandon altogether the exclusionary rule in
search and seizure caiies.” 72

§ 1.2 Tlie Exclusionary Rule Under Attack
Analysis

Suhsec.

a) Clearing the undprhnsK

b) The matter of deterrence.

c) Replacing the exclusionary rule.

d) Limiting the exclusionary rule to “substantial” or “knov/ing"
violations.

(e) Limiting the exclusionary rule to other than “serious cases".

(f) Limiting the exclusionary rule to institutional failures.

For over half a century now, the validity and efficacy of the
Fourth Amendment exclusionary rule have been vigorously debated

71. The Calandra characterization was thought to endorse a violation of the
relied upon in Stone and contributed Fourth Amendment by allowing ille-
to the Court’s reasoning to the result gally seized evidence to be intro-
described in the preceding text. duced against a defendant if an effec-

tive remedy is provided against the

72. Other signals are to be found. government.” And in Stone v. Pow-
See Coolidge v. New Hampshire, 403 ell. 428 U.S. 465, 96 S.Ct. 3037, 49 L.
U.S. 443, 91 S.Ct. 2022, 29 L.Ed.2d Ed.2d 1067 (1976), the Chief Justice
564 (1971), where Justice Blackmun ventured "to predict that overruling
indicated his agreement with the this judicially contrived doctrine—or
proposition that “the Fourth Amend- limiting its scope to egregious, bad-
ment supports no exclusionary rule,” faith conduct—would inspire a surge
and Bivens v. Six Unknown Named of activity toward providing some
Agents, 403 U.S. 388, 91 S.Ct. 1999, kind of statutory remedy for persons
29 L.Ed.2d 619 (1971), where Chief injured by police mistakes or miscor.
Justice Burger stated in dissent: duct."

“[Tjho Exclusionary Rule does not But in both Stone nnd United States
Ineluctably flow from a desire to en- V. Janis, 428 U.S. 433, 96 S.Ct. 3021,
sure that government plays tle 49 L.Ed.2d 1046 (1976), the majority
‘game’ according to the rules. If an indicated its willingness to continue
effective alternative remedy is availa- to assume, despite the absence of
ble, concern for official observance of supportive empirical evidence, that
the law does not require adherence to the immediate effect of exclusion in
the exclusionry rule. Nor is it easy criminal trials is to deter future vio-

to understand how a court can be lations.
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by legal commentators.l Particularly in light of the Supreme Court’s
continued adherence for several years to its holding in Mapp v. Ohio,2
this matter might appear to be of academic interest only and unde-

serving of close attention here. Recent events, however, suggest that
this is not the case.

Some members of the Supreme Court have in recenc years ex-
pressed considerable disenchantment with the Fourth Amendment ex-
clusionary rule. In Bivens v. Six Unknown Named Agents,3 Chief
Justice Burger concluded in his dissent that the suppression doctrine
“is both conceptually sterile and practically ineffective in accomplish-
ing its stated objective.” In Coolidge v. New Hampshire,4concurring
Justice Harlan voiced the need to overhaul the law of search and sei-
zure and indicated he "would begin this process of re-evaluation by
overruling Mapp," while Justices Black and Blackmun separately as-
serted that "the Fourth Amendment supports no exclusionary rule.”
And in Stone v. Powell 5the Chief Justice iavored "overruling this ju-
dicially contrived doctrine,” while Justice White announced he was
prepared to "join four or more other Justices in substantially limiting
the reach of the exclusionary rule.” Such expressions have led some
to conclude that the Court is now prepared to abandon or at least
modify tho exclusionary rule,® and not surprisingly advocates before

the Court have now been emboldened to mount an attack upon the
exclusionary ruled

In the discussion which follows, an effort has been made initially
to set aside those anti-exclusionary rule arguments which are clearly
without substance or which are misdirected at the suppression doc-

1 for a useful survey of tills litera-
ture, see Comment, G5 J.Cri'n.L. & C.
373 (197-1). Mere recent commentary
includes S. Schlcsinger, Exclusionary
Injustice (1977); Geller, Enforcing
tlie Fourth Amendment: The Exclu-
sionary Rule nnd Its Alternatives,
1975 Wash.U.L.Q. G21; Miles, Decline
of the Fourth Amendment: Time to
Overrule Mapp v. Ohio, 27 Cnth.U.L.
Rev. 9 (1977).

2. 307 US. G3 81 S.Ct. 1681, G L.Ed.
2d 10SI (19GI).

103 U.S. 388, 91 S.Ct. 1999, 29 L.
lid.2d G19 (1971).

4103 US. --13 91 S.Ct. 2022, 29 I.
I'd 2d 5 M (|971).

& -128 U.S. -165, 9G S.Ct. 3037, -19 L.
Id.2d 10C7 (197G).

21

United States v. Acosta, 501 F.2d
1330 (5th Cir. 197-1) (dissenting opin-
ion); Orrlcer v. Erickson, -171 F.2d
120-1 (8th Cir. 1973) (concurring opin-
ion).

In California v. Krivda, -109 U.S. 33,
93 S.Ct. 32, 31 L.Ed.2d 45 (1972),
where the Court did not ronch the
merits because of uncertainty as to
whether tho California Supreme
Court had based its decision upon nn
interpretation of the Fourth Amend-
ment, the State of California nnd
amici curiae (Americans for Etn-divo
Law Enforcement, International Asso.
ciation of Chiefs of Police, Stale of
Illinois) argued in favor of abandon-
ment or alteration of the exclusion-
ary rule.
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trine rather than other aspects of the criminal justice system. This
makes it possible to focus more clearly upon the question of deter-
rence, the most frequent arena of debate on the exclusionary rule.
There follows an assessment of extant proposals for replacing or lim-
iting the Fourth Amendment exclusionary sanction.

(a) Clearing the underbrush. Professor Allen has aptly noted
that debate on the exclusionary rule is “more remarkable for its vol-
ume than its cogency.”K This is true to no small extent because ex-
traneous matters have often been brought into the debate. It is well,
then, to begin by identifying and putting aside those arguments
which do not contribute to resolution of the ultimate question wheth-
er the exclusionary rule should be either abandoned or modified.

One such contention, which was very much in vogue immediately
after the Majrp decision, is that the exclusionary rule “handcuffs™ the
policejn the enforcement oLthe criminal law. Totally apart fromTthe
fact that evidence offered to support this conclusion, namely, statis-
tics of “crime waves" following adoption of the exclusionary rule,
cannot really be taken to establish the fact that use of the exclusion-
ary rule results in more crime,u this argument is misdirected. The
fallacy of this argument was clearly established many years before
the Mapp decision by then Senator Robert F. Wagner:

Finally, 1 have no fear that the exclusionary rule will handi-
cap the detection or prosecution of crime. All the arguments
that have been made on that score seem to me properly directed
not against the exclusionary rule but against the substantive
guarantee itself. The exclusion of the evidence is only the sanc-
tion which makes the rule effective. It is the rule, not the sane-
tion, which imposes limits_onJ.hc_ODeral:r>n of the police. If the
‘rule is obeyed as it should be, and as we declare it should be.
there will be no illegally obtained evidence to be excluded by the'
operation of the sanction.

Jt seems to me ijmwsisteflLIQ..chailenge,thej?xclusionary
rule on the groutKl that it will hampeilLthe police, while making
no challenge to !'he fundamental rules to which, the police are re-_
giifred to'conform. If those rules, defining the scope of the
seafch'TviIncliTnay lie made without a warrant and the scope of a
search under a warrant are sound, there is no reason why they

<4- should be violated or why a prosecuting attorney should seek to
avail himself of the fruits of their violation. If those fundamen-
tal rules are open to challenge * < * the burden is on those

8. Allen, Federalism nnd tlie Fourth 9 The “crime wave" statistics are ef-
Amendment. A Requiem for Wolf, fectivel?/ demolished In Kamisar, Pub-
1981 Sup.Ct.Rov. 1,33. lic Safety v. Individual Liberties:

Some “Facts" and “Theories," 53 J.
CrimL.C. APS. 171 (19G2)

r
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who challenge them to specify the modifications they deem to be
desirable. | think that is a far better course than to object to
e * * the one sanction which will give the constitutional pro-
vision, however it is defined, genuine meaning.10

The nature of the exclusionary rule is such that it makes the
cost of honoring the Fourth Amendment apparent. As Professor Ka-
plan has observed, “by definition, it operates only after incriminating
evidence has already been obtained” and thus “flaunts before us the
costs we must pay for fourth amendment guarantees."ll But it is not
correct that the cost is attributable to the exclusionary rule. Those
who drafted the Fourth Amendment may not have specifically con-
templated the exclusionary sanction, but surely they expected the
command; of the Amendment to be adhered to. “To the extent that
the police obey the constitutional commands, the community foregoes
such advantages as it might enjoy from evidence that can only be ob-
tained illegally.”2 It may fairly be said, then, as Justice Traynor
once observed, that the cost argument was rejected when the Fourth
Amendment was adopted.13

Another complaint which has been lodged against the exclusion-
ary rule is that it only comes to the aid of the guilty and does noth-_.
ing to protect the Fourth Amendment rights of the innocent.i4 The
Fourth Amendment exclusionary rule, it has been said, is “more vul-
nerable" to this complaint than exclusionary rules concerning confcs-
sir'. or eyewitness identification, for "physical evidence is no less re-
liable when illegally obtained,"” while the other exclusionary rules
concern evidence "of doubtful reliability."15 But, even apart from the
erroneous assumption that all of those who have occasion to move for
the suppression of evidence are “guilty," this argument mispcrcoives
the function of tho exclusionary rule. While the most immediate and
direct consequence of exclusion may be to benefit an individual de-
fendant who might otherwise have been convicted, this is hardly the
ultimate goal of the exclusionary rule. As the Supreme Court noted
in EIKins v. United States,I' "The rule is c.Undated to prevent, not

10. Record of the N.Y. State Const’l 14. Plumb, lllegal Enforcement of the
Convention 559-GO (1938), quoted in L&W, 24 Cornell L.Q. 337, 371 (1939);
Allen, The Wolf Case: Search and. Taft, Protecting the Public From

Seizure, Federalism, nnd the Civil Mapp v. Ohio Without Amending the
Liberties, 45 Ill.L.Rev. 1, 19 n. 5G Constitution, 50 A.B.AJ. 815, B81G
(1950). (19G4).

11. Kaplan, The Limits of the Exclu- 15. Oaks, Studying the Exclusionary
sionary Rule, 2G Stan.L.Rcv. 1027, Rule in Search and Seizure, 37 U.
1037 (1974). Chi.L.Rev. GG5, 737-38 (1970).

12, Allen, supra note 8, nt 10 3G4 U.S. 20G, 80 S.Ct. 1437, 4 1I.

2d 1GG9 (1960).
13 People v. Cahnn, 44 Cal.2d 434,

282 P.2d 905 (1955).
23
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_to repair.*" Or, as Justice Traynor put it: “The objective of the ex-
clusiojTarv rule is certainly not to compensate the.defendant for the
past wrong done to him any more than it is to penalize__th£ officer for
the past wrong he has done. The emphasis is forward." * Thus, as
one commentator has noted:

The critics forget that neither the rule nor the fourth amendment
exists to protect the criminal in whose case the rule is applied.
Both exist to protect society—all those citizens who never break
laws more serious than those prohibiting overtime parking.
m * * Narrowly viewed, the exclusionary rule is very unat-
tractive, because in the vast majority of cases in which it is ap-
lied the immediate result is to free an obviously guilty person.
ut the guilty defendant is freed to protect the rest of us from
nlawful police invasions of our security and to maintain the in-
grity of our institutions. Thus to suggest that the exclusion-
ary rule fails to aid the innocent or that society rather than the
policeman suffers for the policeman’s transgression is nonsense.
The innocent and society are the principal beneficiaries of the
exclusionary rule.™

To say that the "emphasis is forward,” of course. is merely t*
stress the deterrence function of the exclusionary rule, "he signifi-
cance of the question which many havo raised as to whether the ex-
clusionary rule does in fact deter will be considered momentarily.
Here, however, it will suffice to note the irrelevance to the exclusion-
ary rule debate of one particular facet of the no-detcrrence argument,
namely, that which focuses upon police ignorance of tho procedures
which must be followed in order to comply with the Fourth Amend-
ment. The contention under consideration here has been stated thus-
ly by Professor Oaks:

To be an effective general deterrent the sanction and the reasons
for the sanction must be communicated 10 the target population.
There is reason to believe that the channels of communication
between police arid courts and prosecutors are such as to mini-
mize the deterrent effect of the rule. * * * The deterrent ef-
fectiveness of the exclusionary rule is also dependent upon
whether the arrest and search and seizure rules that it is sup-
posed to enforce are stated with sufficient clarity that they can
be understood and followed by common ordinary police officers.
* # * Though undoubtedly clear in some areas of police be-
havior, the rules are notoriously complex in others.10

17. Trnynor, Mapp v. Ohio nt Large in Limits of Lawyering, 48 Ind.L.J. 329,
the Fifty States, 1902 Duke L.J. 319. 330-31 (1973).

335.
19. Oaks, supra note 15. nt 730-31.

18. Dworkin, Fact Style Adjudication See also Burger, Who Will Watch the
and me Fourth Amendment: The Watchman?, 14 Am.U.L.Rev. [, 931
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| do not question for a moment that Fourth Amendment stan-
dards are often lacking in clarity and that often they have not been
effectively communicated to the police. | have noted elsewhere, as
have others, that this is justifiably a matter of serious concern and
that consequently there is a compelling need for courts to state
Fourth Amendment requirements more simply and clearly and for
more effective lines of communication to the police to be established.2
But, to say that “the law of search and seizure and the law of ar-
rest are filled with technicalities and inconsistencies ¢ ¢ ¢ goes
to the content of the rules rather than to the remedy.Similarly,
to say that more is required in terms of police education is to state a
need which would exist whether or not there were an exclusionary
rule. That is, the desire for greater clarity in the rules and for more
effective communication of the rules to the police can only be ex-
plained on the ground that we wish to minimize the risks of inadvert-
ent and unintentional police violations of the commands of the
Fourth Amendment. To suggest that this objective would somehow
vanish if the exclusionary rule were abandoned is to concede the
force of the warning in Weeks v. United States2 that without the
suppression doctrine the Fourth Amendment would be no more than
"a form of words.” \

(b) The matter of deterrence. Chief Justice Eurger asserted in
his Bivens dissent that the hope that the Fourth Amendment could be
enforced “by the exclusion of reliable evidence from criminal trials
was hardly more than a wistful dream.” In concluding that the sup-
pression doctrine “is both conceptually sterile and practically ineffec-
tive in accomplishing its stated objective" of deterrence, he relied
heavily upon the conclusion that “there is no empirical evidence to
support the claim that the rule actually deters illegal conduct of law
enforcement officials." In support of the latter conclusion, the Chief
Justice made reference to a very thorough and useful study conduct-
ed by Professor Oaks, in which he subjected to critical examination
"tho largest fund of information yet assembled on the effect of the
exclusionary rule."2 However, it is well to note that the charateriza-

(115G); Wright, Must the Criminal LaFave, Improving Police Peiform-

Go Free if the Constable Blunders?, anco Through the Exclusionary Rule

50 Tex.L.Rev. 736,737 (1972). —part jj; Defining the Norms nnd
20. Dworkin, supra note 18; LaFave g -(rler%Ig;ng the Police, 30 Mo.L .Rev. 560

Remington, Controlling the Police: k

The Judge’s Role in Making and Re- 2i. Paulsen, The Exclusions. Rule

viewing Law Enforcement Decisions, and Misconduct by the Polirc, 52 J.

G3 MiIch.L.Rcv. 987 (1965); LaFave,Crim.L.C. & P.S.255,256 (1961).

Improving Police Performance 22 232 us 3g3>34sa 30, HASL d
through the exclusionary Rule—Part 652

1 Current Police and Local Court

Practices. 30 Mo.L.Rev. 391 (1965); 23. Oaks, supra note 15, at 709.
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tion by the Chief Justice of Oaks’ conclusion is less than complete;
Oaks reached the conclusion that these data “fall short of an empiri-
cal substantiation or refutation of the deterrent effect of the exclu-
sionary rule.”24 That is, it has not been clearly established that the
exclusionary rule does deter, or that it does not.

It is more precise, perhaps, to say that we do not have an "effec-
tive quantitative measure of the rule’s deterrent efficacy,”” lor there
is some evidence available as to when the exclusionary rule does not
deter and also some evidence indicating that it sometimes do ;s deter.
As to the former, there exists hard evidence, based upon empirical re-
search into police practices,” which clearly demonstrates the correct-
ness of the observation in Terry v. Ohio27 that the exclusionary rule
"is powerless to deter invasions of constitutionally guaranteed rights
where the police either have no interest in prosecuting or are willing
to forego successful prosecution in the interest of serving some other
goal.” Illustrative are “arrest or confiscation as a punitive sanction
(common in gambling and liquor law violations), arrest for the pur-
pose of controlling prostitutes and transvestites, arrest of an intoxi-
cated person for his own safety, search for the purpose of recovering
stolen property, arrest and search and seizure for the purpose of
‘keeping the lid on’ in a high crime area or of satisfying public outcry
for visible enforcement, search for the purpose of removing weapons
or contraband such as narcotics from circulation, and search for
weapons that might be used against the searching officer." 28

The evidence tending to show that the exclusionary rule oes de-
ter is, by comparison, of a "softer” variety, but most likely this is in-
evitably sc. As Professor Wright has noted: "With t.ne Exclusionary
Rule, as with capital punishment, the occasions on which the deter-
rent effect has failed are easy to see. It is more difficult to measure
the occasions on which the deterrent has been successful.”2' That
the exclusionary rule has had a deterrent effect upon the police is
certainly suggested by such post-exclusionary rule occurrences as the
dramatic increase in the use of search warrants where virtually none-
had been used before,3"' stepped-up efforts to educate the police on the
law of search and seizure where such training had before been vir-

24.  Ibid. (Emphasis added.) 27. 392 U.S. 1, 88 S.Ct. 1S68, 20 L.Ed.

2d 889 (1968).
25. Allen, supra note 8, at 34.

28. Oaks, supra note 15, at 721-22.
26. W. LaFave, Arrest chs. 21-25

(19G5); J. Skolnick, Justice Without 29, Wright, supra note 19, at 739.

Trial ch. 10 (1966); L. Tiffany, D.

Mcintyre & D. Rotcnbcrg, Detection 30. See Milner, Supreme Court Effec-
of Crime ch. 13 (1967); LaFave & tiveness and the Police Orgn li/.ntion,
Remington supra note 20; LaFave, 36 Law & Cantcmp. Prob. 467, '75
supra note 20. (1971).
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Ch. 1 UNDER ATTACK § 1.2

tually nonexistent,3l and the creation and development of working re-
lationships between police and prosecutors to ensure the obtaining of
evidence by means which would not result in its suppression.3 More-
over, if the assertions of police spokesmen, stated by way of com-
plaint, that the police have been “handcuffedl by the exclusionary
rule are taken seriously, they can only be taken as an acknowledg-
ment that the police are deterred by the exclusionary sanction.3
“There would be little reason to complain of the substantive rules un-
less the exclusionary rule made them relevant to police action.” #

Despite the lack of hard evidence proving deterrence and of a
sound quantitative measure of the extent of deterrence, it is not irre-
sponsible to suggest (i) that the hard evidence the rule does not deter
under certain circumstances fails to “demonstrate the absence of all
deterrent potential”35; and (ii) that a significant amount of deter-
rence may be assumed from the fact that “conviction of offenders re-
mair- obviously an important objective of polir -ctivity.”30 But the
Chief Justice does not concede even this much in Bivens. Although
lacking empirical evidence on his side of the issue, he finds evidence
of nondeterrence in the nature of the exclusionary rule—the fact that
it “does not apply any direct sanction to the individual official whose
illegal conduct results in the exclusion of evidence.” And should this
evidence not be deemed convincing, it is of no consequence, for in
light of the "high price” which the exclusionary rule extracts the
burden is on its proponents to make a “clear demonstration" of its
efficacy.33

The latter point has been effectively answered by Professor
Dworkin:

Obviously, the assignment of the burden of proof on an issue
where evidence does not exist and cannot be obtained3 is out-
come determinative. The Chief Justice’s assignment of the bur-
den is merely a way of announcing a predetermined conclusion.
* * e« The deterrent efficacy of the exclusionary rule can be
evaluated without resort to the notion of burdens of proof. If all

3. See Kamisar, supra note 9, at 37. To the same effect is Wright, su-
179-82. pra note 19, nt 742.

32, Ibid. 38. Allen, i pra note 8 nt 34, notes

, thnt it 'i\l t“an egsy matter to de-
33. Kamisar, Wolf and Lustig Ten vjse method- to produce a persuasive

Years later: [lllegal State Evidence empirical demonstration” on thfc Is-

in State and federal Courts, 43 suc despite the useful suggcs-
Minn.L.Rcv. 1083, 1150-57 (1959). (jOns for empirical research set out in
'4 Paulsen, supra note D1, at 202. thcosupra nm@tfﬁﬁ Itq '§n|ﬁ3U\98
33. Allen, supra note 8, at 39. measure is possible.
3. Ibid.
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§1.2 THE EXCLUSIONARY RULE Ch. 1

laws which are justified wholly or partly on the ground that they
deter undesirable conduct had to be justified by showing that
they actually do deter, very little of the criminal law, at least,
could meet the test. Deterrence is partly a matter of logic and
psychology, largely a matter of faith. The question is never
whether laws do deter, but rather whether conduct ought to be
deterred * # V9

Moreover, the Chief Justice's notion that there can be no deter-
rence absent a "direction sanction to the individual officer” is in er-
ror. No one, Professor Amsterdam has noted,

has ever urged that the exclusionary rule is supportable on this
principle of "deterrence.” It is not supposed to "deter" in the
fashion of the law of larceny, for example, by threatening pun-
ishment to him who steals a television set—a theory of deter-
rence, by the way, whose lack of empirical justification makes
the exclusionary rule look as solid by comparison as the law of
gravity.

e Rather, the exclusionary rule is designed to operate in the
manner of the procedure now being used in some appliance
stores with the encouragement of police authorities; branding
the social security number of the purchaser into the chassis of
new television sets in order to make them less attractive as ob-
jects of larceny by diminshing their resale value in the hands of
anyone but the true owner. Of course a branded television set
may nonetheless be stolen by someone who does not notice it is
branded, or who thinks that he can sell it even with the brand,
or who simply wants to watch the Superbowl on it. But at least
tho effort to depreciate its worth makes it less of an incitement
than it might be. A criminal court system functioning without
an exclusionary rule, on the other hand, is the equivalent of a
government purchasing agent paying premium prices for evi-
dence branded with the stamp of unconstitutionality.4'

For these reasons, the argument that the "exclusionary rule
should be abandoned”" for want of proof of its deterrent efficacy de-
serves to be rejected. This conclusion is also supported by other con-
siderations. For one thing, the exclusionary rule "assures a great
deal of judicial attention"45 to questions concerning police practices,
which is essential to a comprehensive and clear statement of Fourth
Amendment standards. If an uppellate court receives but a few cas-
es, "the bits or slices or splintc.s which are cast up may be too frag-

30. Dworkin, supra note IS, nt 332-33. 41. As made In the Stnte of Cnlifor-
nin's brief nt p. 42 In the Krlvda

40 Amstcrdr.m, Perspectives on the case; see note 7 supra.

Fourth Amendment, 38 Minn.L.Rcv.
349, 431-32 (1974). 42. Paulsen, supra note 21, nr 2GO0.
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mentary to yield a proper picture or to allow the shaping and joining
of complementary hubs and spokes and rims to form a doctrinal
wheel.”*1 But if the court receives "a related group of cases in a se-
ries,” then “the court will see more, learn more from the series; the
court will begin to see in the round rather than the flat, and to gain
some understanding of the whole in action.”44 Experience has shown
that the exclusionary rule has provided an essential stimulus to the
judicial elaboration of Fourth Amendment requirements.4” This task
could not be effectively continued if the exclusionary rule were
abandoned.

Finally, it is well to keep in mind Professor Tiffany’s caution
that in considering the question of whether the exclusionary rule
should be abandoned it is

important to distinguish between the functional and symbolic im-
pact of a rule designed to control behavior. From a functional
perspective, the Mapp rule may be a failure. It need not follow
that the rule should be changed if one can find in it sufficient
symbolic worth. The question may be put this way: w .ld re-
versal of the rule place us in a position that is substantially sta-
tus quo ante? * * * |t has been traditional when discussing
the exclusionary rule to [ask]: Does the rule work? But at this
point that may be the wrong question. Instead, the central ques-
tion rnuy now be this: how would the police react if the Supreme
Court overruled Mapp v. Ohio? 4

The point did not escape Chief Justice Burger, for in his Bivens dis-
sent he warned against overruling Mapp in the absence of some "mean-
ingful alternative” lest "law enforcement officials were suddenly to
gain the impression, however erroneous, that all constitutional re-
straints on police had somehow been removed—that an open season on
‘criminal’ had been declared.” 18

JS. K. Llewellyn, The Common Law

The many barriers to recovery hove
Tradition—Deciding  Appeals  2C3

severely limited the number of ap-

<IDGO). peals, nnd the defenses available arc
, such that an explicit statement of ar-
ol Ibid. rest nnd search norms is seldom re-

quired, Moreover, the civil suit con-
text of the case may dive t the appel-
late court from ‘the question of
v'hether the police conduct was prog-
er to that of whether it is fair to su
ect tho errant officer to personal lia-
app in ility." LaFave, supra note 20, nt

those Jurisdictions which had not 581'_ .
adopted the exclusionary rule on 47. Tiffany, Judicial Attempts to Con-

5. As to the California experience, see
Traynor, supra note 17, at 323; as
to the lllinois experience, see La-
Favc, supra note 20, at 580-81 n. G3.

46. The situation would then e like
that which existed prior to

thcir own, w.icie appellute courts re-
ceived arrest and search issues "only
when an appeal wns. taken from a
tort action against a police officer.

29

trol the Police, Current History, July,
171, pp. 13,52,

48.  But later, concurring in Stone v.
Powell, 428 U.S. 405, 00 S.Ct. 3037,
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A majority of the Supreme Court has declined to abandon the
exclusionary rule on the no-deterrence theory, stating in Stone v.
Powell40:

Despite the absence of supportive empirical evidence,3 we have
assumed that the immediate effect of exclusion will be to dis-
courage law enforcement officials from violating the Fourth
Amendment by removing the incentive to disregard it. More im-
portantly, over the long term, this demonstration that our socie- /
ty attaches serious consequences to violation of constitutional
rights is thought to encourage those who formulate law enforce-
ment policies, and the officers who implement them, to incorpo-
rate Fourth Amendment ideals into their value system.

We adhere to the view that these considerations support the
implementation of the exclusionary rule at trial and its enforce-
ment on direct appeal of state court convictions.8 .

[

(c) Replacing tho exclusionary rule. Finding a “meaningful a
ternative” for the exclusionary rule is easier said than done. In
Mapp v. Ohio,3* it will be recalled, the Court concluded that “other
remedies have beenworthlessandfutile," and with this part of N
"there is little quarrel.” 3And,while it may betrue that the a
ment that nothing else works is hardly sufficient justification for i

—_—< e

50.

49 L.Ed.2d 1007 (1970), the Chief Jus-
tice indicated otherwise: "W ith the
passage of time, it now appears that
the continued existence of the rule,
ns presently implemented, inhibits the
development of rational alternatives.”

428 U.S. 405, 90 S.Ct. 3037. 49 L.
Ed.2d 1007 (1970).

In tho immediately preceding case,
United States v. Janis, 428 U.S. 433,
90 S.Ct. 3021, 49 L.Ed.2d 1040 (1970),
the Court noted thut:

"although scholars have attempted to
determine whether the exclusionary
rule in fact docs Imve nny deterrent
effect, each empirical study on the
subject, in its own way appears to be
flawed. It would not be appropriate
to fault those who have attempted
empirical studies .for their lack of
convincing data. The number of var-
iables is substantial, nnd many can-
not be measured or subjected to ef-
fective controls. Record-keeping be-
fore Mapp was spotty nt best, f»rd
tlius severely hampers beforu-am .

30

51.

52.

cr studies. Since Mapp, of course,
all possibility of broad-scalc con-
trolled or even semi-controlled com-
parison studies has been eliminated.
'Response’ studies are hampered by
the presence of the respondents' in-
tercsts. And extrapolation studies
are rendered highly inconclusive by
the changes in legal doctrines and
police-cltizen relationships that have
taken place in the 15 years since
Mapp was decided."

But the Court, holding that
Fourth Amendment claims of state
prisoners could not ordinarily be re-
viewed on federal habeas coq..
refused to accept "the dubious
sumption that law enforcement
thoritics would fear that federal ha-
beas review might reveal flaws in a
search or seizure that went undetect-
ed at trial nnd on appeal.”

307 U.S. iM3, 81 S.Ct.
Ed.2d 1081 t 1901).

1084, 0 L.

53. Wright, supra note 19, at 738.
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adopting the exclusionary rule,3l it is good reason for maintaining a
healthy skepticism about any proposal to abandon the exclusionary
rule in favor of some other supposed remedy.

Consider, for example, the suggestion made by the Chief Justice
in Bivens that Congress might enact a statute with the following
components: (a) a waiver of sovereign immunity as to the illegal
acts of law enforcement officials committed in the performance of as-
signed duties; (b) the creation of a cause of action for damages sus-
tained by any person aggrieved by conduct of governmental agents in
violation of the Fourth Amendment or statutes regulating official
conduct; (c) the creation of a tribunal, quasi-judicial in nature or
perhaps patterned after the United States Cujlrt of Claims, to adjudi-
cate all claims under the statute; (d) a provision that this statutory
remedy is in lieu of the exclusion of evidence secured for use in crim-
inal cases in violation of the Fourth Amendment; and (e) a provision
directing that no evidence, otherwise admissible, shall be excluded
from any criminal proceeding b .cause of violation of the Fourth
Amendment. He added that st' res would thereafter "develop their
own remedial systems on the federal model.”53

On what basis should one judge this or any other propos*?d sub-
stitute for the exclusionary rule? | find wholly satisfactory the rec-
ommendation of Professor Oaks that

the exclusionary rule should not be abolished until there is some-
thing to take its place and perform its two essential functions. If
constitutional rights are to be anything more than pious pro-
nouncements, then some measurable consequence must be attach-
ed to their violation. It would be intolerable if the guarantee
against unreasonable search and seizure could be violated without
practical consequence. It is likewise imperative to have a

cal procedure by which courts can review alleged violations of con-
stitutional rights and articulate the meaning of those rights.
The advantage of the exclusionary rule—entirely apart from any
direct deterrent effect—is that it provides an occasion for judi-
cial review, and it gives credibility to the jonstitutional
guarantees.8

51 Kaplan, supra note Il, at 1032. unit would be liable in tort and the
officer would be discharged 01l proof

of an intentional violation or subjcct-
D See also Levin, An Alternative to cti to a monetary penalty on proof of

t 0 Exclusionary Rule for Fourth n reckless or grossly negligent viola-
Amendment Violations, )8 Judicature tion,

"j M974), proposing n "Joint Liability
Plan" whcreunder the governmental 5G. Oaks, supra note 15, nt 75G.
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Under this test, the proposed statute would hardly be a suitable
replacement for the exclusionary rule. This conclusion is supported
by the following considerations:

(1) While abrogation of sovereign immunity and creation of a
fair tribunal arguably might overcome two of the longstanding im-
pediments to the effectiveness of the tort remedy, in the absence of a
prospect of a significant recovery there would be no incentive to un-
dertake proceedings to collective damages for violation of Fourth
Amendment rights. As one commentator has noted, the victim of a
police violation of Fourth Amendment rights is likely to lack the
“aura of respectability” needed to recover a significant amount for
injury to feelings and reputation.57

(2) For this reason and others, it will be difficult for a potential
plaintiff to obtain effective legal representation. Professor Amster-
dam properly asks: “Where are the lawyers going to come from to
handle these cases for the plaintiffs?”™ One of the great virtues of
the exclusionary rule is that Fourth Amendment violations are regu-
larly brought to light; the accused “has a motive to challenge the po-
lice overreaching” and he “need not resort to another proceeding or
hire another lawyer.”B9 But what “would possess a lawyer to file a
claim for damages <« <« * in an ordinary search-and-seizure
case?"(0 :

(3) Particularly if the Fourth Amendment tort action in pursued
infrequently and does not result in substantial recoveries, there is no
reason to believe it will act as an effective deterrent, it was noted
earlier that the criticism that the exclusionary rule "does rot apply
any direct sanction to the individual official" takes too narrow a view
of deterrence, as suppression of illegally obtained evidence withdraws
an incentive to violate the constitution. But if the exclusionary rule
js abandoned, so that the inducement to violate is restored, it is to be
doubted that this inducement will be overcome by the prospect of re-
covery from the governmental unit. It has been argued, of course,
that “a community which pays the bill will not long tolerate habitual
lawlessness."0l But as yet there has been “no showing that either en-

57. Comment, G3 J.Crim.L.C. & P.S. length of skid marks in his personal
25G, 2G3 (1972). injury cases’ The gratitude of his
client when his filing of the claim

Amsterdam, supra note 40, at 430. causes the prosecutor to refuse a

Icsser-includcd-offcnse plea or to
charge priors or to pile on ‘cover
GO. Amsterdam, supra mtc 40, at 430, charges? The opportunity to rcpre-
continuing: "Tlie prospect of a share sent his client without fee in these
in the substantial damages to be ex- resulting criminal matters?"
pected? The chance to earn a rcj. j-
tation as a police-hating lawyer, so 61. Hall, Tlie Law of Arrest in Rein-
that h<; can no longer count on tion to Contemporary Social t’rob-
straighc testimony concerning the lems, 3 U.Chi.L.Rov. 315, 373 (193G).
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larged liability or indemnity has realized the expectation that govern-
ment agencies exposed to this prospect of liability would take steps to
minimize their risk by effectively reducing police mishehavior.”d As
one commentator has noted, if “the compartmentalized structure of
law enforcement machinery prevented the frustrated prosecutor from
putting effective pressure on the police to curb their illegal practices,
it seems just as likely that the same compartmentalization will pre-
vent the taxing authorities from putting effective pressure on the
police.”™ e

(4) The “violate now and pay later"0l character of the tort reme-
dy makes it ineffective both as a deterrent and a means of giving
credibility to Fourth Amendment rights. As Professor Dellinger has
observed:

In essence, by disallowing in all cases the use of the exclu-
sionary rule to suppress evidence gathered in violation of the
fourth amendment, the Chief Justice’s proposal would permit the
government to buy itself out of having to comply with constitu-
tional commands. To abolish the exclusionary rule and replace
it with an action for dai '.ages against the governmental treasury
is to have the law speak with two voices. * 0 <« However one
resolves the question of whether a valid contract creates a nor-
mative duty or merely presents an option to breach and pay
damages, it is inconsistent with a constitutional system to view
duties imposed by basic guarantees in the latter way. * *
The fourth amendment does not grant the government the dis-
cretion to decide whether the benefits of infringing the public’s
right to be protected from unreasonable searches and se zures
are worth some expenditure of the public’s funds; the lanpxiage
of the amendment is an affirmative command. It is therefore
doubtful that the substitution of a claim against the government
for the exclusionary rule in all cases would provide equally effec-
tive vindication of the constitutional interests thus protected, and
it is therefore doubtful that such a substitution would be consti-
tutionally valid.(6

(5) Finally, replacement of the exclusionary rule with a tort
remedy to be pursued before a special tribunal would have the unfor-
tunate consequence of effectively withdrawing from the Supreme
Court and other appellate courts the important function of spelling
out police authority under tho Fourth Amendment. One of the vir-
tues of the exclusionary rule, as noted above, is that it provides *he
highev courts with a sufficiently steady diet of Fourth Amendmt it

62.37('.iks, supra note 15, at 073-74 n. 64, Paulsen, supra note 21, at 2C1.
' 65.
G3. Comment, supra note 57, at 264.  The Constitution as a ?Wod, 85
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issues to make possible a meaningful shaping of constitutional stan-
dards governing arrest and search. That process of giving content to
the Amendment which occupies “a place second to none in the Bill of
Rights™'%is too important to be shunted off upon a special tribunal in
the nature of a court of claims. Maoreover, experience has shown
that tort litigation is not a meaningful context within which to devel-
op constitutional doctrine on arrest and search.®7

(d) Limiting the exclusionary rule to “substantial” or “knowin
violations. Yet another objection to the exclusionary rule voiced by
the Chief Justice in Bivens, which has also been made by other com-
mentators with some frequency,8is that it

has increasingly been characterized by a single, monolithic, and
drastic ; dicial response to all official violations of legal norms.
Inadve. ¢:nt errors of judgment that do not work any grave in-
justice will inevitably occur.under the pressure of police work.
These honest mistakes have been treated in the same way as de-
liberate and flagrant Irvine-type6 violations of the Fourth
Amendment. * o o

I submit that society has at least as much right to expect
rationally graded responses from judges in place of the universal
"capital punishment” we inflict on all evidence when police error
is shown in its acquisition.

He cited by way of illustration a provision from the Model Code of
Pre-Arraignment Procedure which, in its latest form, provides that a
motion to suppress is to be granted only if the court finds that viola-
tion to be “substantial,” to be determined from consideration of all
the circumstances, including:

(a) the extent of deviation from lawful conduct;
(b) the extent to which the violation was willful;
(c) the extent to which privacy was invaded;

6G Harris v. United States, 331 U.S. Growing Disillusionment with the Ex-
115, G7 S.Ct. 1098, 91 L.Ed. 1399 clusionary Rule, 25 Sw.L.J. 573, 584-
(1917) (Frankfurter, J., dissenting). 85 (1971); Wright, supra note 19, at

743—5, Comment, 46 Fordham L.

07. See note 46 supra. This would be
Rev. 139 (1977)

less so if the various common law
defenses were not available when the g9, The reference is f> Irvine v. Cali-

objective is recovery from the gov- fornia, 347 U.S. 128, 74 S.Ct. 381, '98
ernment rather than personal liability L.Ed. 561 (1954), a prc-Mapp case In
of the urresting or searching officer, which the Court declined to suppress
but it is unclear that this is a part of evidence obtained by repeated illegal
the proposal mudc by the Chief Jus- entries into petitioner’s home, first to
tice. install a secret microphone nnd then
68. Friendly, The Bill of Rights as a to move it into tho bedroom, In order
Code of Criminal Procedure, 53 Cnl- to listen to the conversations of the
if.L.Rev. 929, 951-53 (1965); Wingo, occupants.
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(d) the extent to which exclusion will tend to prevent viola-
tions of this Code;

(e) whether, but for the violation, the things seized would
have been discovered; and

(f) the extent to which the violation prejudiced the moving
party’s ability to support his motion, or to defend himself in the
proceeding in which tho things seized arc sought to be offered in
evidence against him.7

Similarly, Justice White, dissenting in Stone v. Powell,71 ex-

pressed the view that the exclusionary rule

should be substantially modified so as to prevent its application
in those many circumstances where the evidence at issue was
seized by an officer acting in the good-faith belief that his con-
duct comported with existing law and having reasonable grounds
for this belief. These are recurring situations; and rccurringly
evidence is excluded without any realistic expectation that its ex-
clusion will contribute in the slightest to the purposes of the rule,
even though the trial will be seriously affected or the indictment
dismissed. * * *

When law emorcement personnel have acted mistakenly, but
in good faith nnd on reasonable grounds, and yet the evidence
they have seized is later excluded, the exclusion can have no de-
terrent effect. The officers, if they do their duty, will act in
similar fashion in similar circumstances in the future; and the
only consequence of the rule as presently administered is that
unimpeachable and probative evidence is kept from the trier of
fact and the truth-finding function of proceedings is substantially
impaired or a trial totally aborted.

At first blush, such proposals would seem to have considerable

appeal. If the objective is deterrence, would it not be enough "if the
police were denied the fruits of activity intentionally or flagrantly
illegal"?7- And do not the government profit and judicial taint argu-

70.

Model Code of Pre-Arraifinmont section, nt p. 5G5, asserts that “the

Procedure 5SS 200.2(1) (Proposed Of- constitutional issue itself mny tic of-
ficial Draft, 1975). Another provi- fccted by the fuctor of substantial-
sion, 8§ SS 290.2(2), stntes that sup- ity."

pression shall nlso occur “if other- » ,
wise required by the Constitution of Fo' a" “pHcation and defense of the

the United States,” which some have M<°del Code position, secCoe. The
read as meaning that the *“substan- JU Substantially Test: Aflexible

ial" viola.ion limitation snot gpll- T 'Z [ "C*
le to Fourth Amendment %Ia— tim, 10 Ga.L.Rev. 1 (19/5).

tions; see brief of the American Civil /1. 428 U.S. 4G5 9G S.Ct. 3037, -19 L.
Liberties Union in the Krivda case, Kd.2d 10G7 (197G).

supra note 7, nt 10. But this is not

the case, for the commentary to this 72. Friendly, supra note G8, at 952.
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ments likewise lose considerable force when the officer was less cul-
pable? Although these are provocative inquiries, | find Professor
Kaplan’s brief against this proposal compelling. He says:

There are, however, basic problems with such a modification
of the rule. It would put a premium on the ignorance of the po-
lice officer and, more significantly, on t.he department which
trains him. A police department dedicated to crime control val-
ues would presumably have every incentive to leave its po'dcemen
as uneducated as possible about the law of search and seizure so
that u large percentage of their constitutional violations properly
could be labeled as inadvertent. Nor would it suffice further to
modify the rule and require that the police error be reasonable
as well as inadvertent. While such a standard would motivate a
police department to insure that its officers made only reason-
able mistakes, it. is hard to determine what constitutes a reason-
able mistake of law. Moreover, the exclusionary ride is already

"Held inapplicable where a policeman makes a reasonable factual
mistake.

There is a more serious problem with exempting searches
made through inadvertent errors of law from the exclusionary
rule. To do Su would add one more factfinding operation, and
an especially difficult one to administer, to those abcady re-
quired of a lower judiciary which, to be frank, has hardly been
very trustworthy in this area. It is difficult enough to adminis-
ter the current exclusionary rule, since police perjury can, and
often does, prevent accurate findings of fact. So long as lower
court trial judges remain opposed on principle to the sanction
they are supposed to be enforcing, the addition of another espe-
cially subjective factual determination will constitute almost an
open invitation to nullification at the trial court level. In order
to suppress evidence, the trial judge would have to find a deliber-
ate constitutional violation, and evidence of the officer’ state cf
mind would be generally difficult to come by apart from the offi-
cer’s self-serving and generally uncontradicted testimony. And
since the necessary finding requires proof that a policeman ac-
tually has engaged in a criminal act, the defendant’s burden of
proof would be increased, as a psychological or perhaps even as a
legal matter.™

37G-90 (1971); and debate on a simi-
lar proposal in S. 2G57, 92d Cong.,
1st Sess., before tbe AHA Mouse of

73.  Kaplun, supra note Il, nt 104*1—45.
See also Allen, supra note 8, at 3G,
Dworkin, s ora note 18, nt 332;

Note, Gl Geo.i. i. H53, 1450-G2 (1073);
debate on the AI.lI proposal in Pro-
ceedings of 4Hth Annual Meeting

Deleg..'cs, summarized in 59 A.B.A.J.
387-88 '1973) and 12 Crim.L.Rptr.
2429-31 (1973).
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As Justice Brennan pointed out in his dissent in United States v.
Peltier,’ the proposal to limit the exclusionary rule to knowing viola-
tions

suggests that instead of [a] single inquiry, district judges may
also have to probe the subjective knowledge of the official who
orders the search, and the inferences from existing law that offi-
cial should have drawn. The decision whether or not to order
suppression would then turn upon whether, based on that ex-
panded inquiry, suppression would comport with either the deter-
rence rationale of the exclusionary rule or “the imp* .utive of ju-
dicial integrity.” o o o

Other defects of today’s new formulation are also patent.
First, this new doctrine could stop dead in its tracks judicial de-
velopment of Fourth Amendment rights. For if evidence is to be
admitted in criminal trials in the absence of clear precedent de-
claring the search In question unconstitutional, the first duty of
a court will be to deny an accused’ motion to suppress if he can-
not cite a cas-i invalidating a search or seizure on identical facts.

(e) Limiting the exclusionary rule to other than *“serious cases.”
Professor Kaplan offers two counterproposals, one of which is that
the exclusionary rule "not apply in the most serious cases—treason,
espionage, murder, armed robbery, and kidnapping by organized
groups” except } .ihaps when “the violation of civil liberties were
shocking enough.”71 This limitation is said to be justified by "the po-
litical costs of the rule, the possibility of releasing serious and dan-
gerous offenders into the community, and the disproportion between
tho magnitude of the policeman's constitutional violation and the
crime in which the evidence is to bo suppressed.”f Moreover, it is
claimed that the result would be the develo,,.nent of more meaningful
Fourth Amendment limitations with respect to the investigation of
other than serious crimes: "Freed of the concern that the fourth
amendment doctrine they announce would later result in the release
of people guilty of the most serious crimes, judges would, be able to

interpret more fully and honestly the commands of the fourth amend-
ment in all the remaining cases.”7/

The wisdom of this proposal is to be doubted. It would seem
odd. indeed, to withdraw the exclusionary rule from those cases in
which, as far as can be determined,7' it has the greatest deterrent ef-

** 72 U.S. 531, 95 S.Ct. 2313, 45 L. 78. "Since in the policeman's hierarchy

u-d 374 (1975). 0f values, nrrest and subsequent con-
7 » victlon are more important the 'big-
suPra notc |« 10'16- gcr' the 'pinch," con pliance with the
‘4 Ibid. exclusionary rule seems contingent
upon this factor." J. Skolnick, supra

*x Id. at 1047. note 2G, at 228.
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feet. Nor does it appear correct to say, as Professor Kaplan assumes,
that in the investigation of serious offenses “remedies other than the
exclusionary rule may be effective.”'9 Certainly the restraint of po-
tential adverse public opinion, which generally plays a small part
with respect to searches as compared to other forms of police
illegality,8 is virtually nonexistent when the public believes the police
were directing their attention to those suspected of the most serious
offenses.81 Moreover as Kaplan acknowledges, there is the risk that
if the police were “freed from the constraints of the rule in the riKoi
serious cases” they “might actively encourage violation of the fourth
amendment.”"- This fear is justified by the pre-Mapp experience, as
reported by Professor Allen:

Some states sought to avoid the heavy costs involved in complete
acceptance or rejection of the exclusionary rule by holding the
rule applicable only to certain categories of offenses. The conse-
quences were predictable. The police, buing of a pragmatic turn,
tended to interpret the withdrawal of the rule in given offense
categories as a license to proceed in those areas without legal
restraint.83

() Limiting the exclusionary rule to institutional failures. Pro-
fessor Kaplan's other proposal is “to hold the exclusionary rule inap-
plicable to cases where the police department in question has taken
seriously its responsibility to adhere to the fourth amendment.”8
Proccdurally, this would mean that if, on a motion to suppress, the
judge found a search and seizure unconstitutional, it would then be
open to tne prosecution "to ask the judge for a further hearing on
the police department’s regulations, training programs, and discipli-
nary history.”8 The prosecution, to escape exclusion of the evidence,
would have to show "a set of published regulations giving guidance to
police officers as to proper behavior in situations such as the one un-
der litigation, a training program calculated to make violations of
fourth amendment rights isolated occurrences, and, perhaps most im-
portantly, a history of taking disciplinary action where such viola-
tions are brought to its attention.”8r

79. Kaplan, supra note 11, at 1047. 81. Woecstlcy, The Police: A Sociologi-
o . cul Study of Law, Custom nnd Moral-
80. This is because "illegal searches ( blisl)ed Ph-D. thesis,
arc typically less offensive to the dig- of Sodo| Univ. of Chicago,
nity of the citizenry and less often 1951)
characterized by violence and brutall- '
ty than arc illegal interrogatory prnc- ' kaplan, supra note Il, at 10-17.

ticos,"” .t/ 1 *hus arc "less likely to at- 83. Allen, supra note 8, at 36.
tract the interest of the press” or "to
arouse community 8pinion.” Kami-
sar, supra note 33, at 1008. See also 85. Id. at 1051.

Common.. 47 Nw.U.L.Rev. 493 (1952). g(, J Qt ,050_5,

34. Kaplan, sup[a note 11, at 1050.
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FEDERAL \s. STATE STANDARDS

This proposal deserves serious attention, for it is directed toward
the most desirable objective of prompt.'ng law enforcement agencies
to engage in careful self-study for the p’,rpose of producing clear and
comprehensive rules to govern day-to-day police practices.87 The dif-
ficult question, it would seem, is whether the proposal could be feasi-
bly implemented. While Kaplan asserts that the additional hearing
required "need not be very lengthy,”8 his other comments seem to
belie this, for each case would present a unique question as to wheth-
er there was compliance with respect to the particular practice
c’ allenged® at that particular time.9 Morever, it seems likely that
the objection Kaplan made to the proposed substantial violation limi-
tation is equally apropos here: “So long as lower court trial judges
remain opposed on principle to the sanction they are supposed to be
enforcing, the addition of another especially subjective factual deter-

mination will constitute almost an open invitation to p’ph'fication at
the trial court level.”d

§ 1.3 Federal vs. State Standards; Constitutional vs. Other Viu-
e lations ‘e

Ancljjsis
Subsec.
%a) Federal vs. state standards.
(b) Violation of state constitution, state or federal statute, court
rule, or administrative regulation.
(c) The remaining “silver platter".

87. On the desirability of police rule- Rule-making -nd the Police, 70 Mich.
making, sec K. Davis, Discretionary L.Rev. 659 (1972); Qui...,, The 1 ffect
Justice 52-161 (1969); K. Davis, Po- of Police Rulemaking on the Scope of

lice Discretion 98-138 (1975), ABA Fourth Amendment Rights, 52 J.Urb.
Sfmdards on The Urban Police Func- L. 25 (1974).

tion § 4.3 (1973); President’s Com-

mission on Ifaw E)nforcement and Ad- 8. Kaplan, supra note 11’ at 1051.
ministration of Justice, Task Force 80.
Report: The Police 18-21 (1967); Re-
port of National Advisory Comm’n on be sufficient but not those concerning
Civil Disorders 16-1-65 (1968); Am- electronic eavesdropping.” Id. at
sterdam, The Supreme Court and the 1053.

Rights of Suspects in Criminal Cases, Y

45 N.Y.U.L.Rcv. 785 (1970); Caplan, 90. [A]t least for the foreseeable fu-

"For example, the regulations gov-
erning on-the-street behavior might

The Case for Rulemaking by Law En- ture, the requirements upon police
forcement Agencies, 36 Law & Con- departments ~ gradually —would  be
temp.Prob. 500 (1971); Goldstein, Po- gr'owmg more  stringent. In each
lice Policy Formulation: A Proposal trial, therefore, the defense attorney
y_ . ’ P would be spurred by the possibility
for Improving Police Performance, 65 . . :
Mich.L Rev. 1123 (1C37); Goldstein that his case might become the vehi-
Trial Judges and the Police, 14 Crime cle for a further tightening of tlie
' standards.” Id. at 1054
& Del.ng. 14 (1968); LaFave & Re-

mington, supra note 19; McGowan, 91. Id.at 1045.
| UFjvf Starch & Seizure—3 39
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Introduction

Two years ago this review published an article which re-
viewed search and seizure law in Alaska.l Because the local bar
and bench seem to have found that article to be useful, it appeared
worthwhile to put together a similar review of the remainder of
Alaska’s law of criminal procedure. Like its predecessor, this arti-
cle will review and analyze the law of criminal procedure in
Alaska, isolating those areas in which the Alaska Legislature or
the Alaska Supreme Court has departed from the prevailing ap-
proach to procedure in criminal cases and predicting probable
outcomes to urocedural issues still unresolved in Alaska.

A Sources ofProcedural Rights

Procedural rights in Alaska, in addition to those provided by
the United States Constitution emanate from four sources. First.
Article | of the State Constitution contains various sections which
parallel and broaden the provisions of the Bill of Rights found in
the United States Constitution. For example, Section 720f Article
| expands the traditional entitlement to due process of law by ad-
ding “the right of all persons to fair and just treatment in the
course of legislative and executive investigations.” Similarly, Sec-
tions IP and 124 of Article | establish a constitutional ri"ht to
release on bail,1a matter not addressed in the Federal Constitu-

tion.

.t 'ldrmn, search and Seizure in Alaska: A Comprehensive Review, 7 UCLA-
Alaska L. Rev. 75 (1977) [hereinafter cited as Feldman).

2. Alaska Const, art. I, 57 provides: “No person shall be deprived of life, liberty,
or property, without due process of law. The right of all persons to fair and just treatment
in the course of the legislative and executive investigations shall not be infringed.”

3. Alaska Const, art. 1, 11 provides:

In all criminal prosecutions, the accused shall have the right to a speedy and

public trial, by an impartial jury of twelve except trial the legislature may provide

foi a jury rfnot more than velvr nor lesr th"n si: in courts of record. The

accused isentitled to be informed of the nature and cause of the accusation; to be

released on hail, except for capital offenses when the proof isevident or the pre—
sumption great; to be confronted with the witnesses against him; and to have com —
pulsory process for obtaining witnesses in his favor, and to have the assistance of
counsel for ids defense.

4. Alaska Const, art. 1 §12 provides: "lixcessive bail shall not be required, nor
excessive tines imposed nor cruel and unusual punishments indicted. I'cnal administration
shall be based on the principle of reformation and upon the need for protecting the public

5. The constitutional right to bail iscodified inAS {§j 12 30.010 el scg; see Part li (1B
of this Article infra. For other cases in which the Alaska Supreme Court has construe I
provisions of the Alaska Constitution more broadly than comparable provisons of the
Federal Constitution, see Zchrung v. Stale, 509 P.2d 139 (Alaska 1977) opinion on rehear-
ing, 573 P.2d 858 (Alaska 101”) (search and seizure); Woods Si Rohde, Inc. v. State, 565
P.*2d 138 (Alaska 1977) (seat and seizure); Ille v. State, 558 P.2d 630 (Alaska 1977)
(right to counsel at pre-indictme tline-up); Isnkson v. Rickcy. 550 P.2d 359 (Alaska 19/6)
(equal protection); Yarbnr v. Slat 546 P.2J 564 (Alaska 1976) (Speedy trial)- Scott v Stale,
519 p.2d 774 (Alaska 1974) (seK crimination); RLR v. State, 487 P.2d 27 (Alaska 1971)
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CRIMINAL PROCEDURE

Title 12 of the Alaska Statutes provides a second source of
procedural rights. In most instances, these rights have been codi-
fied from court decisions involving constitutional issues. Excep-
tions to this pattern of codification can be found in the provisions
regulating misdemeanor arrests,6 rights of a detainee after arrest,7
and release on bail.8

The Alaska Rules of Criminal Procedure, adopted by the
Alaska Supreme Court, constitute the third source of procedural
rights. As will be discussed later in this article, the Criminal
Rules, as adopted, construed, and applied by the Alaska Supreme
Court, have provided a broad basis for the expansion of procedu-
ral rights in several important areas. For example, grand jury
practice9 and discovery10in criminal cases have been substantially
modified by the provisions of Alaska’s Ciiminai Rules.

In exercising its authority as the final arbiter of the meaning
of the three sources noted above, the Alar'.a Supreme Court con-
stitutes the fourth source of procedural rights. This article will
highlight and analyze the court’s more important decisions iu
criminal procedure.

The Alaska Supreme Court has noted in several cases that the
protections afforded by various provisions of the State Constitu-
tion may be broader than those provided by parallel provisions of
the federal constitution.1l For example, iu Zehrtmg v. State12 the
court interpreted Article I, Section 1413 0f the Alaska Constitution
as affording arrestees a greater protection from warrantless pre-
incarceration inventory searches than that provided by the United
States Supreme Couri in decisions applying parallel provisions of
the Federal Constitution. Similarly, the decision in Baker City
o fFairbanksi4 enlarged and broadened the right to a jury trial.

(Jury trial in delinquency proceeding); Baker /. C.ty ,f Fairbanks, 471 P.2t" 386 “"Alaska
1970) (jury irial).

6. See AS 812.25.030.

7. See AS 812 25.150.

8. See AS  12.30.010-.MO.

9. see Alaska R. Quts., “6 <uPan 11 (D)of this article, i.ifta,

10. See Alaska R. Crim.>.l1d nnd Partll (U) of this article, infra

1. Smith v State, 510 P.2d 793 (Alaska 1973); llaker v. City of Fairbanks, 471 P.2d
386 (Alaska 1970).

12. 569 P.2d 189 (Alaska 1977).

13. Alaska Const,art, [, 814 provides:

The rigid of the people to be secure in their persons, houses and other property,

papers, .did clfects, against unreasonable searches and seizures, shall not be vio—

lated. No warrants shaP sstic, but upon probable cause supported by oath or

allirmation, and particularly describing the place to be searched, and the persons . .

or things to be seized.

14. 471 P.2d 386 (Alaska 1970).



112 UCLA-AL/ISKA LAWREVIEW  pwol. 9:109

B. Remedies

Once a procedural violation has been established, four reme-
dies nay be applied. First, evidence illegally obtained by lav en-..
forccment officers may be suppressedl by the trial court. Alaska
follows the federal lead in this area and routinely applies the ex-
clusionary' rule adopted in Wong Sim v. United States." Recent
decisions of the Alaska Supreme Court indicate that the Wong
Sun exclusionary' rule has not lost favor in Alaska;17 the court
declined, however, to remedy use of excessive force by police of-
ficers in arresting a defendant by excluding evidence which was a
product of the arrest. In State v. Sundbergls the Alaska Supreme
Court reversed Superior Court Judge Victor Carlson who had
granted the defendant’s motion to suppress evidence derived from
his arrest which was effectuated by a police officer who shot Sund-
berg as he tied. 3ecause there were no facts suppoiting a reason-
able belief by tlie officer that Sundberg was armed or dange'ous
(he tied from the scene of a property offense), Judge Carlson ruled
that he had been subjected to an “unreasonable seizure” in being
shot and, therefore, granted the defendant’s motion. The Alaska
Supreme Court reversed, holding that use of excessive force by
police officers can be remedied by disciplinary action or civil suits
and the exclusion of evidence is not warranted. These remedies
exist, of course, for all constitutional violations by police officers
including warrantless searches and oppressive and coercive inter-
rogation. The Alaska Supreme Court distinguished Sundberg on
the grounds that the use of excessive force by Alaska police of-
ficers has not been so widespread as to mandate application of the
exclusionary rule as a remedy. The record on this issue, however
was very “thin”, and is the subject of considerable disagreement
among attorneys, judges and commentators.

Certain procedural violations can be remedied by the grant-
ing of a continuance or other intermediate sanctions.ly For exam-
ple, the Alaska Supreme Court has stated that violations of
discovery provisions should usually be remedied by the granting
of ;\ continuance or the imposition of monetary sanctions against
the offending party.20

15. Anderson v. State, 555 I*.2d 251 (Alaska I97(i); Stale v. Spictz, 531 P.2U till
(Alaska 1075).

16. 371 U S, 471 (1963).

17. Stale v. Cassell, 602 Rid *110 (Alaska 19/9); Zchrung v. Stale, 569 P.2d 169
(Alaska 13/7)

IS. 611 i“.2d 44 (Alaska 19X0).

19 See llraliam v. State, 571 R2d 631 (Alaska 1977); Scliaiver v. Slate, 561 P.2d 300
(Alaska 1977). But See Stevens v. State, 582 P.2d 621 (Alaska 1978).

20. Dcs Jardins v. Stale, 551 P.2J ISI (Alaska 1976). The ellectivenr>s of .his ap—
proach isdiscussed in Part Il (R). infra.
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Dismissal of she prosecution constitutes a third possible rem-
edy that can be appropriate in certain instances.2l Serious viola-
tions of the rules regulating the grand jury process2 require that
the indictment be dismissed and the matter submitted again to the
grand jury.23 In certain instances where the trial court- sails to cor-
rcctly remedy procedural violations, the Alaska Supreme Court
will reverse judgments of conviction on appeal.2l It should be
noted that Rule 47 of the Alaska Rules of Criminal Procedure2
precludes the c-iurt from reviewing allegations cf error at trial un-
less an objt ciion was raised and properly preserved by the parties
below. *“Plain error” —error affecting “substantial rights cf the ac-
cused”—will be reviewed by the court on appeal even if not raised
below.26 Finally, even if properly preserved, errors which are
harmless beyond a reasonable doubt will result in the court’s af-
firmance of the conviction on appeal.27

The remainder of this Article catalogs procedural rights m
criminal cases at the various stages of the criminal proceeding.
Part | discusses rights during investigation and arrest, including
an update on search and seizure, identifications, statements, con-
fessions, and entrapment. Part Il considers procedural rights dur-
ing the pretrial stage, subsequent to the initiation of charges. The
right to counsel, bail, preliminary hearing, grand jury indictment,
discover}’, and speedy trial arc included among these rights. Part
11 discusses procedural rights during trial, including the right to a
jury trial, procedure on entry of guilty and nolo contendere picas,
severance, presence of the defendant, and sentencing. Part IV
completes the discussion with a review of post-trial issues raised
by the sentence modification petitions and double jeopardy
problems.

I. Rights During tub Investigative Stage
A. Arrests
Authorization for making arrest is set forth in Chapter 25 of

21. Stevens v. State, 5tC I"'mé  ; (Alaska °,-*7%).

2. Alaska rR. (‘him r.q.7.

2.. Adams v. Slate, 598 1"2d .VI (Alaska 1979); Coleman v Stale, 55J . 10
(Alaska 1976),

2S. Kimoktoak v. Slat =53-1V X125 (Alaska 1978), Anderson v. State, 555 C.2d 251
(Alaska 1977). .

25. Alaska R. Cium, I -17() provides: "Harmless error. Any cttor, defect, itregu-
lality or variance which does not ailed substantial rights shall be di.le3 .uded."

26. Alaska R. (him r.-4/(@) provides: "Plain ivror Plain errors or delects nfiecling
substantial rights may he noticed although they were not brought to the attention of the
coutt." See also Stork v. Stale, 559 P.2d 99 (Alaska 1977),

27. Slate v. llannagun, 559 P.2d 1059 (Alaska 1977).
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Title 12 of the Alaska Statutes.2* Both private persors and peace
officers are authorized to make arrests in Alaska. The procedure
for arrests without a warrant is different, however, for felonies and
misdemeanors. A warrantless arrest for a misdemeanor offense in
Alaska may be made only when the crime is committed or at-
tempted in the presence of the person making the arrest.27 Thus,
arrests for misdemeanors based upon statements obtained from
third parties or other circumstantial evidence may be made only
with a properly issued and executed arrest warrant.

With respect to arrests for felonies, Alaska follows federal
procedure. A warrantless arrest for a felony offense ma> be made
when a felony has in fact been committed aud the person making
the arrest has probable cause for belie- that the arrestee com-
mitted it.’n The probable cause rttqu: . nt is satisfied where the
facts and circumstances within the knowledge of-he person max-
ing the arrest, which he has reason to believe are trustworthy, are
sufficient to warrant a person of prudence and caution to believe
that an offense has been or is being committed and that the arres-
tee committed it.3l In City of Nome v. Ailakfl the Alaska
Supreme Court held that probable cause cannot be established
solely on the basis of a good faith belief on the part of the officer
that probable cause to arrest exists. The details of any informa-
tion obtained from informants and cooperative citizens must be
verified before a valid arrest may be made.33

As will be observed in several instances throughout this arti-
cle, the Alaska Supreme Court and the Alaska Legislature have
carved out exceptions to certain procedural rights where the ac-
cused is charged with the ofiense of operating a motor vehicle
while under the influence of intoxicating liquor (OMVI). OMVI
is the only misdemeanor offense for which a valid warrantless ar-
rest can be made merely on probable cause, even if not committed
In the pretence of the arresting officer.'4 Thus, if the offieer ar-
rives on the scene of a traffic accident and the driver is out of his
vehicle, a valid arrest for OMVI may still be made if the. officer
can establish probable cause from witness statements or other cir-

28. See Jacobson v. Slate. 551 J°.2d 935 (Alaska 1>7); Ho\ ;sv. Stale. 503 M d IU5S
(Alaska 1972).

2. AS 812.25.030; Miller v. Stale. -1&2 t\2d 521 (Alaska 1960).

30. Ctn/nire City ol "Nome v. Ailak, 570 I"21 H2 (Alaska 1977) with United Stales v.
Santana, -127 U.S. 38 (1976) r W United States s. Watson, *123 U.S. -t | (1976).

31. Oi.tro v. Slate, 590 ¥1’.2d 88-t (Alaska 1979); Richardson v. State, 563 N,!d 266
(Alaska 1977).

32. 570 I>.d 162 (Alaska |977).

3. Jet.

34. See AS 812.25.033 which authorizes a warrantless arrest for OMV I o(tense..even
if not committed in the presence of the olliccr. when the ollhe- has probable cause to
believe the olfense has been committed less tf.au efj@i hours prior to the arrest.
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cumstantial evidence, even though the vehicle is not operated in
the cdicer's presence.

As discussed in the prior article on search and seizure, the
validity of an arrest is cf critical importance.3% A valid arrest per-
mits searches, seizures, and other intrusions by law enforcement,
officers as lawfully incident to the arrest without a warrant.30
Similarly, an unlawful arrest triggers suppression by the court of
any evidence seized or statements obtained as a result of the ar-
rest.37

B. Other Detentions

Alaska has adopted a more restrictive view of permissible de-
tentions involving less than probable cause than have the United
States Supreme Court and most state courts. In Coleman v
State'" the Alaska conit held that a stop and lIrish search on less
than probable cause can be made in instances where the officer
has a reasonable suspicion of imminent public danger or serious
recent harm to persons or property. Coleman involved an investi-
gator)' stop for a recently committed rape-robbcry. The stop on
less than probable cause in that case was sustained by the Alaska
court because of the seriousness of the offense committed and the
very close geographical and temporal proximity of the stop to the
commission of the offen.se.33

Following the Coleman decision, some confusion existed in
Alaska’s trial courts concerning the type of public danger or the
seriousness of the ham to persons or -'ropcrty which would justify
an investigatory stop or frisk. The ma :r was clarified by the sub-
sequent decision in Ehona v. State.M In Ebona, the Alaska court
confirmed that Alaska’s temporary stop rule is inorc restrictive
than the rule articulated by the United States Supreme Court in
Terry v. Ohio:u Ebona involved an investigatory stop of a motor
vehicle by n police officer v’ho observed erratic and dangerous
driving. The court sustained the stop, slating:

SS. Feldman, supra note I, at 105.

36. See, Chime! v. California. W  U.S. 753 (196»); Schraffv. State. 544 P_7d 834
(Alaska 1975), *

37. Zclirung v. State, 569 P.2d 189 (Alaska 1977): McCoy v. State, 491 P.2d 127
(Alaska 1771)

K. 553 I’.Jd 10 (Alaska 19,6).

39. The majority noted itsconcern that 3l<ps and frisks on less than probable cause
should not be extended beyond situations ;ei(uiring immediate police response to protect
the public in .-meas cases where there isu likelihood of imminent danger or where serious
Itar.n has recently hecn perpetrated to persons o; property. 55? P.?d at 45-46 n.17.

<0. 577 KM 698 (Alaska 19/8),

<. 392 U.S. | (1968). See oho Sihron v. New York. 392 U.S. 40 (1968); Lu Fave,
Sine/ Encountersunitthe Constitution: Terry. Si'iron, Triersand lie\vnd, 67 Mu.il. L. Ktv.
39 (1909).
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The sign".Scant dangers to persons or property that can possibly
result when the operator’s capacity to control a motor vehicle i
impaired are apparent. A vehicle out of control, . . . poses a
significant threat to the property or individuals in proximity to
the wehicle.42

C. Search ami Seizure

Both federal and Alaska decisions Have held that the protec-
tion against unreasonable searches and seizures applies only to
those areas in which a person has a reasonable expectation of pri-
vacy.43 In Smith v. State 44 Alaska adopted a two-pronged te it for
determining the reasonableness of a person’s expectation of pri-
vacy. That test requires, first, that the person exhibit an actual,
subjective expectation of privacy in the area and, second, that the
expectation be one which is recognized as “reasonable” by soci-

The expectations of privacy held by puolees and proba-
tioners were severely limited in Roman v. State*3and Gonzales it
State.*1 In those cases, the Alaska Supreme Court held that pa-
rolees and probationers have diminished expectations of privacy
and arc subject to warrantless searches so long as there is a direct
relationship between the purpose of the search and the underlying
offense.46 The court held that conditioning probation or parole
upon consent by the probationer or parolee to periodic searches
might be permissible in cases involving convictions for sale of nar-
cotic drugs or concealing stolen property. The intrusions were jus-
tified by the need to ensure that the prohibited activities did not
continue. On the other hand, a person who has been convicted of
a felony such as reckless driving or manslaughter should not be
subjected to searches and seizures just because he is a parolee.
The goals of rehabilitation of the individual and protection of the
public do not require that such a parolee be subject to searches in
a manner different from any other member of the public.

la justifying tic wurrfntless search in Roman, the court

stated:
[W]e . . .recognize that conditioning release on some forms of
search by correctional authority isboth consistent with the goal

"42577 P2d al 70l

43. Terry v. Ohio, 352 U.S. 1 (196S); Kau v. Uci".ed Stales, 359 U.S. 347 (1967);
Woods and iWute. Inc. v. Stale, 565 P.2d 13S (Alaska 1977); Smith v. State, 510 P.2U 793
(Alaska 1973)

44, 5101 >33 (AU'ka 1973).

46, m i .tlicr discussion See Pcluman, ay.w r.ote !. it 8

4 * B -235 (Alaska 1977).

47. Jibrat 17(. (Alaska197.8).

«if But .»«e S."hm-ckloih v. Bir.tamons:. 412 U.S. 218 (i/." j; Uuiuucr v. North Caro—
lina, 391 U.S. 513 (1968); United States v. Consuelo-Gouulcr, 521 F.2d 259, 265 (9ih Cir.

1975).
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of rehabilitation and necessary lor the proper functioning of the
parole system. To this extent, parolees have a diminished ex—
pectation of privacy. Depending oa the nature of the crime in—
volved, a condition trrelease granting authorities the right to
search premises and persons at reasonable times could stand
muster under both the Alaska and federal Constitutions. Re —
leased offenders subject to searches and seizures conducted pur—
suant to such conditions would be protected from undue
harassment by the limitations of due process.4™

Diminished expectations of privacy of parolees and proba-
tioners extends to entries into dwellings  well as secriches. Ta
Soroka v. State,-" the Alaska Supreme Court upheld the w.urant-
less entry by a probation officer into a probationer’s trailer as a
“justifiable visit.”

Inventory searches made by prison guards of an arrestee’s
personal effects is another area where the Alaska court has pro-
vided broader privacy protection than have the federal courts. In
ZehrJn&y. State5Xthe court held that an inventory search cannot
be made of an arrestee’s personal effects where he has been ar-
rested for a petty offense and may post bail within a reasonable
period of time. The Zehrung court did not define the procedures
to be followed where the offense is not “petty” or where it is un-
clear when the arrestee might post bail. The issue was resolved in
Reeves r. State.®2 That court stated that a general, unrestricted
search of the personal effects of a person who is to be incarcerated
may not be made by law enforcement or prison officials. Rather,
any intrusion or search must he limited to the extent necessary to
preclude the introduction of weapons and contraband into the
prison community. In Zehrung, where the arrestee had been
placed in custody for a minor traffic offense, a search of the arres-
tee’s wallet revealed a stolen credit card ultimately linking the de-
fendant to a rape charge. In Reeves, a search by prison officials of
the arrestee’s personal effects revealed a balloon in a shirt pocket
which, when further examined, was found to contain heroin. Be-
cause the personal effects of the defendants in both cases were to
be inventoried and heid by prison officials, the court condemned
both searches as unrelated to any reasonable security need of the
prison.

Two recent cases have involved application of the “consent
search” exception to the warrant requirement in drunk driving
cases. In Anchorage v. Geber,5y the Alaska Supreme Court held

570 P.2d al 1212 (footnotes omitted).
50. 593 P.2d 69 (Alaska 1979)
569 P.2d 1S9 (Alaska 1977).
599 P.2d 727 (Alaska 1979).
592 P.2d 11K7 (Alaska 1979).

BRE
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that the State’s implied consent statute/'5which imposes a ninety-
day administrative suspension of a driver’s license upon the oper-
ator’s refusal to submit to a breathalyzer examination, does not
permit the forcible extraction of blood samples from a drunk driv-
ing .uspect. On the other hand, the court in V/irz State% held
that ¢ drunk driving suspect is not entitled to an affirmative warn-
ing by police officers of his right to withhold his consent and re-
fuse to submit to a blood or breathalyzer examination. Because of
the absence of a specific requirement to advise arrestees of their
right to refuse the breathalyzer test, the court concluded that it
would be inappropriate for it to engraft such a requirement in the
implied consent statute.5*

The emergency exception to the warrant requirement was the
subject of concurrences in State r. Myers}1l In Myers, police of-
ficers-encountered an unlocked doorway of r. Juneau movie thea-
ter. Suspecting criminal activity, the police officers entered the
theater and arrested the defendant. On appeal, the majority of tho
Alaska Supreme Court found that as a search, the entrance to the
theatre was “reasonable” under the circumstances.58 The majority
did not attempt to analyze the search in terms of any previously
existing exceptions to the warrant requirement or to articulate any
specific standards or guidelines limiting future intrusions of simi-
lar nature. Rather, the “wild card of general reasonablencss”5v
was used to justify the search. The concurring opinion by Justice
Rabinowitz and the dissenting opinion by Justice Boochcver sus-
tained the .earch as within the emergency exception to the war-
rant requi’ement.60

The decision in State v. Glass™ is the most important addi-
tion to Alaska’s tapestry of search and seizure cases. In that case,
the Alaska Supreme Court held that law enforcement officers
could no longer electronically eavesdrop on suspects through a
“false friend" without a search warrant or application of one of

5,. AS 823.35.031. See also Laytand v. Slate, 5.1s P.2d 1043 (Alaska 19°5).

55. 577 I’.2d 227 (Alaska 1978).

55. AS 8 28.35.031. Contrast *ith Slate v. ITeymullcr, 552 V".2] S67. 868 (Or. App.
1976) endsState v. Anuen, 504 ©\2.J 11<0 (Or. App. 1973) (O;». 10°v Si.vr. 8 487.805 was
construed as granting a right to rclusc the breathalyzer test)

57. 001 I>.2d 239 (Alaska 1979).

58. The majority opinion seems to suggest reasonableness based on implied consent
or, at least, the implied absence of objection on the par. of the owner of the theater to entry
hy law rr'*=rcemcnt officers.

59. /A= ,1245 (Boochcver, J,,dissenting)

60. Justice Boochcver previously considered tlie emergency exception in his concur —
ring opinion in Schrairv. State, 544 i*,2d 834. 848 (Alaska 1975).

6> 583 1".2d 872 (Alaska 197S).
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the exceptions to the warrant requirement.62 The decision in
Glass was based on the right to privacy embodied in Article 1,
Section 22°3 of.the.Static Constitution. In a majority opinion by
then Chief Justice Boochevcr, the court stated:

[Wjs believe that Alaska’ privacy amendment prohibits the se—
cret electronic monitoring of conversations upon the mere con—
sent of a participant. . . .The meaning of privacy of necessity
must vary depending on the factual context and the often com —
peting interests of society and the individual. The protection
has been defined, for c (ample, us the rigt “to be ketalone." the
right of persons "to determine for themselves when, 10\, and
to v/hat extent information about them is communicated to
others," and the right which protects “the individual™s interest
in preserving his essential dignity as a human being."64

Thus, Glass recognized that individuals have a reasonable ex-
pectation of privacy in their conversations and personal affairs.
The court directed that, with limited exceptions, a search warrant
must be obtained before electronic monitoring of conversations is
proper. The court declined to comment on whether the require-
ment of a warrant may be obviated by exigent circumstances.6

D. ldentifications

Due process and right to counsel issues have been raised by
Alaska cases discussing the appropriate procedures for suspect
identifications. In Kimble r. Statel" the Alaska Supreme Court
held that an accused has no constitutional right to counsel at a
pre-accusation photo identification by witnesses, but declined to
follow tlie federal approach on the right to counsel at lineups.
The court in Blue v. State67 recognized an accused’s right to coun-
sel at a pre-indicimcnt lineup absent exigent circumstances which

62. the supreme court subsequently decided in State v. Glass. 5% 1".J 10 (Alaska~
1979), that the opinion in the first Class case would not be applied retroectively.

63. Alaska Const, art. 1.$ 22 provides: “The right of the people lo privacy is recog—
nized and shall *tot be infringed. The legislature shall implement iliiv section,”

See also Stale v. Lttckson. 5/4 1" 1 (Alaska 1978) (possession of cocaine fur per—
sonal use in the hone not protected); Falcon v. Alaska Public Odiccs Coimu™n, 570 P.2d
<5) (Ala-ka 1977) (certain information communicated to physicians iswithin zone of pri—
vacy). Woods and Kohde. Inc. v. State. 5>5 P.2d 138 (Alaska 19/7) (warrantless adminis—
trative inspections of private business ptemiscs prohibited); Anderson v. State, 562 P.2d
351 (Alaska 1977) (stale may control sexual conduct of juveniles); Itaviuv State, 537 P 2d
<35 (Alaska 1975) (possession of muiijn.it] by adults fur personal u:c in the home pro—
tested). See also, Howard, State Ct rtsnml Constitutional Sights in the Hie e ft =iiu-fer
Coen, 62 Va. L. KIiV. 871. 928-37 (1976).

64 583 P.2d al X79-S0 (citation, omitted).

65. td, at 88l. Compare Alaska’s treatment of electronic eavesdropping with the
United States Supreme Court opinion in On Lee v. United Slates, 343 U.S. 747 (1952).

66. 539 I*.2d 73 (Alaska 1975).

67. 558 I\?4 636 (Alaska 1977).
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precluded the presence of counsel.68 The court held that where
adequate time and opportunity exists and where there is no com-
pelling immediacy, the right to counsel must be afforded at such
lineups.

Both photo and lineup identifications must be fair and not
unduly suggestive. Police conduct which tends to isolate or single
out the defendant, such as the failure to provide a sufficient
number of photographs or persons at a lineup, or the failure to
achieve reasonable similarity among the photographs or persons
in the array, constitutes a serious due process violation remediable
by suppression of any identification made by the witness.60 A sub-
sequent in-court identification by the same witness at trial won hi
similarly be suppressed unless the prosecution could establish an
independent basis for the identification not tainted by the prior
suggestive photo array or lineup.70

AhhouiU ilule In of the Alaska Rules of Criminal Proce-
dureobliges an accused to provide handwriting exemplars or
other physical evidence which might be used for identification, the
taking of such evidence after an indictment has been returned
constitutes a critical stage of the criminal proceedings at which the
accused has a right to counsel.”2

E. Statements and Confessions

l. General limitations. With respect to statements and
fessions, Alaska has followed Miranda73 principles and federal ap-
plications of the fifth amendment,74 with certain exceptions. The
Alaska Supreme Court severely limited the fifth amendment pro-

ss7"td  Compare Jliue with Gilloor! v. Galifomiia; 388 O X 263 (1967).

69. Stovall v. Dcnno. 388 U.S. 293 (1967); Gilbert v. California, 388 U S. 263 (1967);
United Stales v. Wade, 388 U.S. 218 (1967); Hole. Due Process Corsideration it: Police
Show-up Practices, *4 N Y U . 1. Utv 377 (April 1969).

70, See cates collected in Annot., Admissibility of Evidence of Photographic Identifica-
tionos effected Ac Allegedly Suggestive Jdrntifration Procedu-es, 39 A.t .9. 3d 1900 (19 I).

71 In accordance with the constitutional guidelines, Alaska It Ckisi. I* 16(c) tc-
quire* a defendant to disclose certain non-testimonial identification inhumation, including
participation in a lineup, providing voice samples, fingerprints, posing for photographs,
trying on of articles of chubing, permitting the taking of physical specimens of blood, hair,
n.ul other materials <1 tn> body, and mhmISSUM to a reasonable physical or medical inspec-
tion of his body.

72. Roberts v. State, 458 P,2d 340 (A'aska 1969).

73. Miranda v. Aril.on.i, 384 U.S. 436 (1966). See also liscolscdo v. Illinois, 378 U.S.
478 (1964),

74. The fifth nntendtnem to the United States Constitution is paralleled hy Alaska
Const, itrt. I, jj Xwhich provides

No person shall he held to answer for a capital, or otherwise infamous crime,
unless on a presentment or indictment of a grand jury, except in cases arising in
the armed forces i:t time of war or public danger. Indictment may he waived hy
the accused. In that ease the proscciitio.” shall be by information. The grand jury
shall consist of at least tsvelve citizens, u majority of whom coucurri.'y m.u return
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tection available tojuveniles in E.L.L v State.l* Ir. ihat case, the
court required ajuvenile to testify before a grand jury considering
an indictment for statutory rape or face a contempt citation. The
holding was based on the rationale that, as ajuvenile, the witness
was not subject to incarceration or criminal penalities for such tes-
timony and therefore could not raise a fifth amendment privi-
lege.76

The question of whether or not private persons are required
to provide Minmda warnings to suspects was considered in Tarnef
i. State." In Tam*/ the euur: found that a private investigator
had been working so closely with the police that he was required
to provide Miranda warnings prior to questioning a suspect. The
investigator had promised to turn over any statement he obtained
to 'he police, the police consulted with the investigator to confirm
the accuracy of the statement, and the investigator subjectively
perceived his position to be part of the official team.™

A suspect is entitled to an admonition of his fifth amendment
rights as soon as he is placed “in custody."79 In Quick v. State®
and Hunter v. State*' the Alaska Supreme Court adopted a rea-
sonable person test for determining whether or not a suspect is
deemed to be in custody.52 The test focuses on whether a “reason-
able person” in defendant’s position would believe that he had
been deprived of his freedom in any significant way. In making
this determination, the court examines the manner and scope of
the actual interrogation, events which took place before the inter-
rogation (including those which explain how and why the defend-
ant came to the place of questioning), and, where relevant, what
happened at the interrogation.*13

2. Waiver. While the right to remain silent and the right to
the assistance of counsel may he waived by a su: pc:t, any such

an indictment. ‘I he power of grand juries to invc.stip.i(cand make recommenda-

tions concerning the public welfare or safelyrliall never be suspended.

7: 573 V2d 766 (Alaska 1977).
it 76. Conlr ist with discussion of right to counsel iu juvenile proceedings in I'mi Il (A)
nira.

77. 512 r<2d 923 (Alaska 1973).

78. Whether or not private persons, private security officers, private police or private
detectives arc within the prohibit,ons of Miranda depends upon the fuels of the given case.
See I'coplc v. l'olk, 63 Cal. IN4-.3 206 P.2d 641, 47 Col. Itpir. 1(1965): People v. Price, 63
Cal. 2d 370. 400 P.2d 55, 46 0.1. Rptr. 775 (1965); People v. Wright. 2)9 Cal. App. 2d 692,
57 Cal. Ilptr. 7X1 (1967); 3L A.l..R. 3d 565, 647-74 (1970); Comment, Sci.ntre hy Private
Parties: Exclusion in Criminal Cases, 19 Si an. L. Ut.v. COS (1967).

79. Tttrnef v. State. 512 P.2il 923 (Alaska 1973).

80. 599 I\?.J 712 (Alaska 19/9).

8l. 540 P.2d 888 (Alaska 1979).

g2. td. at 895.

83. ld at SOS. Hutsee Oregon v. M.uliiuson, 429 U.S. 492 (1977).
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waiver must be made knowingly and intelligently.*4 In Ladd v.
State,& the Alaska Supreme Court held thnt retention of an attor-
ney by an accused does notper se invalidate a waiver of Miranda
rights.8 In R.L.R. i* State?1the Alaska court declined to adopt a
rule that juveniles are inherently incapable of knowingly and in-
telligently waiving their fifth amendment rights. Instead, the
court held that such rights could be waived.by the juvenile.8 In
Quick v. Stated however, the court softened the impact of this
ruling by holding the state has a heavier burden in proving an
intelligent waiver by a juvenile than by an adult.90 In fifth
amendment waiver cases, whether the suspect be an adult or a
juvenile, the Alaska court has adopted a case-by-case approach
for testing the integrity of the waiver.

3. Voluntariness. Like the federal courts, Alaska looks to

the “totality of the circumstances” when deciding whether a con-
fession or statement has bean made voluntarily.0l Voluntariness
must be proved by a preponderance cf the evidence9- and may be
negated by evidence of such factors which might have affected the
judgment of the suspect as mental condition, age, education, and
experience 9

4, Additional requirements. Miranda warnings must be

made with clarity and precision. In State v. Cassell?' the Alaska
Supreme Court affirmed the suppression of a defendant’s state-
ment where the officer had advised the defendant that he “could”
have a lawyer. The court found the officer’s admonition vague
and imprecise and, under the circumstances, insufficient.%
Statements made by an accused which are not prompted by
interrogation or questioning by law enforcement officers am not
suppressed, even in the absence of a Miranda warning. In E>en v.
State?g the court sustained the admission of statements made by
the accused during the course of a telephone call to his girlfriend

84. Peterson v. State, 562 i’.2d 1350 (A.aska .977); Tarnef v. State. 512 P.2P 92’
(Alaska 1073).

85. 568 P.2il 960 (Alaska 1977).

86. 1d. nt 966-67.

87. 487 P.2d 27 (Alaska 1971).

88. 1d. at 33.

89. 599 P.2d 712 (Alasku 1979).

90. tit. at 720.

91. Peterson v. State. 562 P.2d 1350 (Alaska 1977); .Schade v. State. 512 P.2J 907
(Alaska 1973).

92. Schade v. State, 512 P.2d 907. 917 (Alaska 1973).

93. Peterson v. State, 562 P.2d 1350, 1363 (Alaska 1977).

94. 602 P.2<1 410 (Alaska 1979).

95. Id. al 418.
96. 599 P.2d 700 (Alaska 1979).
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from the police station and made to his brother while at the jail
which were overheard by police officers.

F. Entrapment

Traditionally/Alaska courts have applied an objective test for
entrapment by police officers. In Grossman v. State?1 the court
held that it would examine whether the conduct by the officers
would have induced an “average” person into the commission of
the act/”' This standard was relaxed La RamI r. State?'] Finding
that su.ficient evidence had been presented to establish the de-
fense ol entrapment, the majority held that law enforcement offi-
cia’s cannot implant in the mind of an innocent person the
disposi ion to e.ir;niit an offense and then induce commission of
that ollonse in order to prosecute. Quoting language i:i Grossman,
the ccutt stated: “[UJnder standards of civilized justice, there
must be some control on the kind of police conduct which can be
permitted in the manufacture of crime.” 100 An even more forceful
articulation of this view was contained in thc concurring opinion
by Justice Pro Tern Dimond. Justice Dimonci wrote:

1 believe it is essential to have objective morality and ethics in

law, because this is essential to the “civilized justice” that the

majority refers to. If I am correct, then it is repugnant to that
concept to justify tlie apprehension of criminals on the basis
that the end justifies the means—i.e., that it is proper to utilize

the tools of lies and deceit to effect criminal justice.10l

The precise limits of police conduct created by the entrap-
ment doctrine are not clearly discernible from either Grossman or
Pasen. Pascu does, however, suggest a shift from emphasis on the
predisposition of the defendant to the conduct of the officers.

Il. PrI:-Tri\l Rights

Between the formal initiation of criminal charges and trial, a
variety of constitutional, statutory, and rule provisions furnish
procedural rights for the accused. As will be discussed below.
Alaska has adopted : particularly liberal view regarding pre-trial
procedural rights. In defining a defendant’s rights to counsel,12

97. 457 I\2d 226 (Alaska 1969).

9S. Under lirounuin. tl;: ncci -ed must carry the burden cl"establishing a defense of

entrapment by a preponderance o! the evidence. See also Il.if.on v. State, 563 I".2d 973,
9/S (Alaska 1977)

99. 577 I*2d 1064 (Maska 1973).

100. Id. nt 166X Compare with stricter standard in United .States v. Russell, 411 U.S.
423 (1973).

101 577 I.2d ot 1069.

102. AS § 12.25 150; linker v. City of Fairbanks, 4/1 I,2d 386 (Alaska 1970). Compare
U6 Marti*-tt. v. State. 423 I’.2d 7011 (Alaska 1967)
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release on bail.18 rapid arraignment.10 fair grand jury proceed-
ings,106 discovery of the prosecution’s ease.16 and a speedy
trial,107 the Alaska Legislature and Supreme Court have broad-
ened the federal rules and protections afforded a criminal defend-
ant. The expansion of pre -trial procedural rights is consistent with
the policy articulated by the Alaska cou rts favoring full and fair
disclosure by the prosecution and prompt adjudication as means
of removing the prosecution’s tactical advantage in criminal pro-
ceedings.108

A. Right to Counsel

The court has broadened the right to counsel during the pre-
trial stage following the initiation of criminal charges.

Article I, Section 1110 of the Alaska Constitution parallels
the right to counsel provision comamsd i:i the federal constitu-
tion.10 Interpreting that state provision, the Alaska Supreme
Court has held that an accused has a right to counsel at adver-
sarial proceedings where formal charges are initiated.111 It is im-
portant to segregate fifth amendment self-incrimination problems
from sixth amendment right to counsel issues. An accused may
have a right to counsel during interrogations and other evidence-
gathering activities, even in the absence of formal charges or an
adversarial proceeding, if fifth amendment (self-incrimination)
problems are presented.112

In Alexander v. City of Anchorage,113 the Alaska Supreme
Court held that the right to counsel exists in any case where a
defendant may lose a valuable license, be incarcerated, or be fined
in an amount reflecting criminality.114 Thereafter, the court in

103. AS &12.30.010-050; Carman v. State, 5 6 P 2d 361 (Alaska 1977)
540 I’.2d 4S5 (Alaska 1975); Martin v. State, 517 P.2d 1359 (Alaska 1974)

104.  AS 812.25.150; Alaska R. Ckin.P. 5.

0f St tev. GitHelr, 54 P.2d 460 (Alaskald76); Coleman v. State, 553 r.2d 40
(Alaska 1976).

106. Alaska R. Ckim.P. 16; Ilowe v. State, 5*9 |>.2d 421 (Alaska 157); Stevens v.
State, 582 P.2d 621 (Alaska 1978); D;s Jurdins v. State, 551 P.2d 181 (Alaska 1976).

107. Alaska R Ckim. . 45; DeMille v. State. 531 P.2d 675 (Alaska 1978); Nickels v.
Stalt. 545 V 3d 163 (Alaska 1976).

108. Peterkin v. State. 543 P.2d 418 (Alaska 1975).

109. See note 3 supra.

110. U.S. Const., amend VI.

111. [liben v. State, 599 P.2d 700 (Alaska 1979i. Compare with Oregon v. Muliiiuson,
429 U.S. -192 (1977); Beckwith v. United States. -125 U.S. 3-"1 (1976); and Ortvco V. Texas.
394 U.S. 324 (1969).

112. Quick v. State, 599 P.2d 712 (Alaska 1979); Tamer v. State. 512 P.2d 923. (Alaska
1973)

113. 490 P.2-J 910 (Alaska 1971).

114. The extension of (he rijjid lo counsel in Alaska closely parallels the limit set nit the
right to a jury trial in Baker v. City of uirb:tnks, 471 1°.2d 386 (Alaska 1970).

£ i1Sax*2>-A
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tfosku Public Defender Agicicy » Superior Court15 held that the
;igh- to counsel does not e.ri-rt for an offense carrying a maximum
or S100.00. Current.praetice in district court precludes a jury
trial for any offense carrying a maximum line or' S300.00. Other
eircas in which the court has broadened the right to counsel in-
clude proceedings for civil contempt for failure to pay child sup-
port. probation revocation hearings.117 and prison disciplinary
hearings.118

Iti addition, the court in A.A. v. State'19 recognized the right
to counsel -a :rtuviib disposition proceedings. The holding in
A.A., while recognizing the importance of representation at juve-
nile proceedings, is Analytically inconsistent with the reasoning in
EJ...L v. State.™ In E.L.L., the court required ajuvenile to tes-
tify or T-ce a conic-up: chatinn. F.ven though the juvenile’s testi-
mony might ha\e implicated her in a criminal act, the court held
that the juvenile could not raise the fifth amendment privilege be-
cause she was subject to delinquency proceedings rather than to
criminal prosecution and punishment. The recognition of the
criminal nature of delinquency proceedings which supported the
extension of the right to counsel by the court in A.A. is more dura-
ble ’.nder close scrutiny. While delinquency proceedings differ
from formal criminal prosecutions, the stigma and effect on the
juvenile of a declaration of delinquency is considerable. The pu-
nitive nature of detention bears greater similarity to incarceration
(particularly in instances of serious conduct) than the court sug-
gests in E.L.L.

On appeal, right to counsel violations do notperse constitute
reversible error; instead, they arc reviewed under the “harmless
error” lest that is routinely applied to other procedural viola-
tions.122L In Gipson i’ State,'2 the court held that the absence of
counsel even at a critical stage of the proceedings (a preliminary
hearing) may be harmless if harmlessness is established beyond a
reasonable doubt.

Alaska’s constitutional right to release on bail is codified in

115 584 1*2d nnd (Alaska J978).

116. Oiton v. Zjburac. 525 i'."M 537 (Alaska 1974).

117 1tollman v. Siate, 104 1*22 644 (Alaska 1965). Compart' with Cii-ptum v. Scarpelli
411 U.S. 778 (1973) nNnd MenijM — Rhay, 389 U.S. 128 (1967).

11S. McGinnis v. Steven.—, 543 I.2] 1221 (Alaska 1975). Compare with WollV v. Mc-
Donnell, -1IS U.S. 519 (1974) omt Johnson v. Avery, 39.3 U.S. 483 (1969).

119. 538 P.2U UX4 (Alaska 1975). See also Inic Gault. 387 U.S. | (1967).

120. 57. 1»2- 7S6 (Alaska 197768

121. Merrill v. State. 423 1”.2il 6(Alaska 1967).

122. 575 i<l 782 (Al iskr. 1978).
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AS § 12.30.020 et seq. Bail is a matter of right prior to the trial.
Under the statute, the primary factors to be considered by the
court in establishing bail are danger to the community and likeli-
hood of flight prior to trial.2- Although bail must be set in a “rea-
sonable sum,” in practice it is trequently set so high that it ii
unattainable by the defendant. Bail, in some amount however,
must be set for nearly all offenses.14

Except for certain serious felonies,15 the bail statute also al-
lows for bail pending appeal or sentencing following conviction.
As a matter of practice, local courts have required that a variety of
conditions be satisfied prior to release of most defendants on seri-
ous offenses. Typically, the courts require that defendant be su-
pervised by a third party, employed while released prior to trial,
and regularly contacted by an attorney or other non-custodial per-
son. Because there is not a competitive market for bail bonds in
most parts of the state, the trial courts have been amenable to
ether means of satisfying monetary bail conditions, such as the
posting of property bonds, unsecured personal surety bonds, and
the deposit of ten percent of the established bail with the clerk of
the court to be returned following completion of the case.

C. Arraignment

At arraignment, the accused is brought before the court for
formal advisement of the charges which have been filed against
him, advisement of his constitutional rights, and entry of a plea.
Rule 5 of the Alaska Rules of Criminal ProcedurelX® requires that
a person be brought before ajudge or ma ‘'rate for arraignment
within twenty-four hours following his .rest. In Padgett =
State?2l the Alaska Supreme Court ruled that a Rule 5 arraign-

123. AS g 12.30.020(c)- permlts the court to tnke the following factors into consnlera-
tion; the nature nnd circumstances of the olfcnsc charged; the weight of the evidence
ngii.ist the person; the persor®i fan ily lev; the person®s employment; liiepeMim*s financial
resources; the person"s character and mental condition; the length ol the person®s residence
in the community; the person®s record of appearance nt court proceedings; and the gt of
the accused to avoid prosecution or his failure to appear at court proceedings.

124. Gilbert v. Slate. 510 F2d 485 (Alaska 1975); Martin s. State. 517 1".2d 1389
(Alaska 1974). "|he L"uited States Supreme Court ii.t>declined vigorously to monitor b dl
provisions. See Schli*av. Kuebcl, 404 U.S. 3j7 (1971).

125. AS 812.30.0-10 permits release on hail following conviction except in instances of
convictions for first-degree murder, armed lobfcery, kidnapping, or rape.

126. Alaska R Grin. I”.5()() provides:

|": Mgt when the person arrested is issued a citation for u misdemeanor and im—
mediately thereafter released, the arrested person shall be taken before the nearest
available judge or magistrate without unnecessary delay. Unnecessary delay
w ithin the meaning of litis section (a) isdelined as a period not to exceed twenty-
four hours after nrrest. including Sundays and holidays.

127. 59 1".2d 432 (Alaska 1979). Compare with Walton v. Arkansas, 371 US 28

(1962).
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al. ment proceeding is not a critical stage of the proceedings at which
h_e the accused is entitled to counsel. While a request for counsel at
li- arraignment must be recognized by the court, failure to provide
& counsel at the arraignment is not, per se, reversible error.
is L
er Rule 25 of the Alaska Rules of Criminal Procedurel®Ballows moa.
' a defendant a single peremptory challenge io the judge assigned to Y-
al- his case. The Alaska Supreme Court limited the rule in Gieffcls v.' )
on State?2 holding that the right to challenge a judge peremptorily
’o.f does not exist at ministerial proceedings such as arraignments so
-y long as the substantive rights conferred by AS § 22.20.02213 are
Su- not interfered with and the judge is not called upon to exercise a
ial dibtretionuvy fuaction.
>er-
;in D. Preliminary Hearings and Grand Jury
mto
the Because .here is ro statutory or constiititional right to a grand
and jury indictment or a preliminary hearing, misdemcanoi charges
cof may be initiated by complaint or information. Article I, Section
813 of the Alaska Constitution, however, like its federal counter-
part,12 mandates that felony charges be initiated by way of a
grand jury indictment.
for .. . -
inst 1 Preliminary hearing. After arrest and arraignment on a M V-
._|Ins felony charge, an accused has a right to a preliminary hearing, at .
Ithe; which time the State must establish probable cause before a dis-
trict court judge or magistrate. The hearing must be held within
aent days followi if th d is i d ithi
ft ten days following arrest if the accused is in custody or within
. twenty days if he is not in custody.13 Although a preliminary
1gn- hearing is a critical stage of the proceedings at which an accused
g g p g
derv has a right to counsel, the absence of counsel may be harmless
mlcnce
jreial 128. Alaska R. Crim. p. 25(d)( 1) stales; litpertinent part, as follows: “In any criminal
ClICC case in Superior or District Court, tlie prosecution and thr defense shall each be entitled as
il of a matter ol right to one change ol judge."
12*, 552 1"2d 661 (Alaska 1976).
11389 130. AS 822.20.022 provides for peremptory disqualification of a judge in a district
a hail court action or a superior court action.
131. Sec note 74 supra.
iocs of 131. U.S. Cii.sst., amend. V. provides:
No pelson shall be held to >u .v.er (or a capital, oi other infamous crime, unless
on a presentment or indictment «fa grand juiy, except in cases arising in the land N _y [
a or naval forces, or in the militia, when in actual service it time of war or public '
o5 danger; nor shall ntty person ho subject for the same ofiencc t be twice pul in - i
y jeopardy of life or limb; nor shall he compelled iu any criminal case to hr a wit— B
Se ness against himself, nor lie deprived of life, liberty, or property, without due
process of law; nor shall private property be taken lor public use, without just i’.
28 compensation -

133 Alaska Rr. Crim. I'. 5 t |
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error if harmlessness is established beyond a reasonable doubt.1M

2. Grandjury. While establishment of probable cause
preliminary hearing is sufficient to hold the defendant for trial,
unless the constitutional and statutory right to indictment by a
grand jury is waived by the accused, an indictment is still required
for felony charges. Although the prosecution need oniy establish
probable cause at a preliminary hearing,1% the burden of proof
before the grand jury is heavier. An indictment by the grand jury
may be returned only if the evidence presented, if not contradicted
or explained, would warrant a conviction at trial.13"'

Rule 6 of the Alaska Rules of Criminal Procedurel3 sets out
a variety of regulations concerning the presentation of evidence
before the grand jury. Hearsay evidence, for example, may not be
presented to the grand jury without a ‘mcompelling justifica-
tion.”13" In State v. Giejfahj'0 the court held that the cost of
transporting witnesses, even from out of state, docs not constitute
a compelling justification for the use of hearsay testimony. In
Metier  State™Othe court similarly rejected a claim of inconve-
nience to justify hearsay testimony. The admission of hearsay evi-
dence, however, docs not automatically invalidate an indictment.
The Alaska court has adopted a “subtraction test”: the indictment
will not be dismissed if there is sufficient evidence to support the
return of the indictment.11

An accused has a right to a fair grand jury proceeding consis-
tent with due process and without improper influence over the
grand jury by the prosecutor. To prevent the grand jury from be-
coming a tool or rubber stamp of the prosecutor, the trial courts
have been directed to monitor the prosecutor’s instructions of law
and arguments to the grand jury and to identify instances of un-
due influence or unfairness.1®2 Following the return of an indict-
ment, the defendant is entitled to a transcript of the evidence
presented to the grand jury.113

134. Marlines v. State, 423 P.2d 700 (Atom tyr>7> Merrill v. Siatc. 423 P2d iao
(ths*xii 1967).

135. Alaska R. Ckim. I* 5().

136. Alaska R. Ckim. p. 6(q).

137. See, inparticular, Alaska r. Ckim. I'. f-i. |:n), (Q) ami ().

ns. Alaska R. Ckim. i 6(@r); Webb v Si.ro. 5M P.2d 275 (Alaska 1078); State v.
Taylor, 566 I"2it 1016 (Alaska 1077); Galuuska v. Stuio, 527 P.24 450 (Alaska 1974>.

130. 554 1".2d 460 (Alaska 1076).

IHn, 581 I\2d 660 (Alaska 1078).

141. =hte v. Gicll'els. 554 P.24 460 (Alaska 10i>7), Coleman v. Slu.o, 553 P.24 40
(ALisv.il 1076).

142. Coleman v. State, 553 P.24 40 (Alaska 1076).

143.  llurklioUler v, Slale, 401 P.24 754 (Alaska 1971); Alaska R. Ckim. P. C(iti)

at a
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E. Discovery

1 Discoveryfrom theprosecution. While Alaska affords dts

fendr.nts broad rights of discov::y in Rule 16 of the Alaska Rules
oi'Criminal Procedure, the supreme court has declined tr. enforce
the rule aggressively. Pursuant to Rule 16, statements of wit-
nesses, police reports, reports of convictions, and other materials
must be disclosed to the accused. Like the federal rule in Brady v.
Maryland,"** a prosecutor must disclose all potentially exculpa-
tory evidence.l'5 In Lauderdale 4 StateM™ the Alaska Supreme
Court held that the prosecution is required to preserve and pro-
duce the test ampules used in connection with breathalyzer exami-
nations in drunk driving cases because such evidence may, upon
testing and ex..mutation, prove exculpatory.

As in instances of violations of other procedural rights, the
Alaska Supreme Court applies the harmless error test in assessing
and weighing the elfect of discover)' violations by the prosecu-
tion.17 In Des Jardins v. State,w the Alaska Supreme Court ob-
served that the lack of prejudice resulting from the prosecution’s
discovery violation was purely fortuitous. The court stated: “In
future cases we will continue to scrutinize prosecutorial conduct in
this area, and will not hesitate to reverse where it appears that the
defendant has been prejudiced by such action."149 Thereafter,
however, the court in Scharvcr v. Statel® held that dismissals for
failure to make discovery are frowned upon, especially where the
information withheld is cumulative. In Stevens v. State,15 the
Alaska Supreme Court reversed a conviction because the prosecu-
tion failed to permit discovery. In that case, the prosecution failed
to disclose a critical police report. In most cases of discovery vio-
lations, however, the courts have declined to severely sanction dis-
covery violations by granting dismissals or reversals on appeal or
by granting lesser sanctions such as continuances or fines.

Although the defendant has been granted broad rights of dis-
covery, the courts have deprived Rule 16 of any significant bite.

M4 "7 ITIFSTSF( 1% 3)FTdSifso Wealierliifd C 1 h AW C T s = 545*0977)1 United"

States v. Agurs. 427 U.S. 97 (1976); und Moore v. Illimois, <108 U.S. 986 (1972).

145. AL \ska K. C*tUM- T 16(h)(3) provides: "Tint prosecuting attom-y shati disclose o
defense counsel any material or information ="=itin Ins possession or control w I".id- ten,!, to
negate the Jjiiilt of the accused as to the olfenv.; or would tend to reduce ht> pi.... ment
therefore.”

U(.. 548F2d 376 (Alaska 1976).

147, rjruhum v. State, 571 I*.2d 631 (Ala.la 1977); Scharvcr v. State. 561 1.2 300
(Alaska 1977).

148. 551 P.2d 181 (Alaska 1976).

149. //. at 186.

150. 5611°.2d 300 (Alaska 1977).

151. 582P..1 621 (Alaska 1978).

«
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Curiously, violations of procedural rights by police officers some-
times result in more serious sanctions than violations by prosecu-
tors. Applying the exclusionaiy' rule, police violations frequently
result in suppression of critical evidence which sometimes leads to
acquittal. In contrast, violations of procedural rights by prosecu-
tors (who presumably have better training and knowledge of their
obligations) seem to be sanctioned, wherever possible, with trial
continuances and monetary fines.

Frequently, however, discovery violations cannot be ade-
quately remedied by the granting of a continuance or other inter-
mediate sanctions. Like justice deiayeu. late discoverj often
denies a defendant an important opportunity to examine, analyze,
and meet the prosecution’s evidence. Disclosure of important in-
formation on the eve or in the middle of trial frequently has a
devastating effect on the presentation and defense of a criminal
case. In the final analysis, tlie existing approach to the application
and enforcement of the discovery provisions docs not adequately
protect the rights of the defendant.

2. Discoveryfrom accused. Rule 16 also grants the prosecu-

tion certain discovery rights, including the rights to have a defend-
ant appear in a lineup, provide other physical, nontcstimonial
evidence (hair, fingernail clippings, etc.), and provide reports of
experts who will testify at trial.122 Although notice of intent to
rely upon a defense of alibi or insanity must be provided to the
prosecution,153 the Alaska Supreme Court in Scott \\ State'™ held
that an accused need not disclose a list of potential alibi witnesses.

F. Speedy Trial

Article 1, Section 71% of the Alaska Constitution ensures the
right to a speedy trial for persons charged with criminal offenses.
The constitutional guarantee has been codified in Rule <*5 Alaska
Rules of Criminal Procedure.15* That provision requires that an
accused be brought to trial within 120 days of his arrest or the
initiation of charges.

Referred to as the “four-month rule,”” Rule 45 requires that
the prosecution bring an accused to trial within 120 days following

152.  Alaska It Ckin. 1. 16(C).

153.  Alaska K. Crim. > 16(c)(3).

154. 519 P! 774 (Alaska 1974). Compare’ >//: Wvrdius v. Oregon, 412 U.S. 470
(197.2); Williams v Florida. 399 U.S. 78 (1970); and Jones V. Superior Court, 58 Cal. 2d 56,
372 I».2d 919. 22 Cal. llptr. 879 (1962).

155. See note 2 xnprn.

156. Alaska It Ckim.I".45(h) provides;"A defendant charged with cither n felony or
n misdemeanor shall be tried within 120days fiom the time st forth inSection (C).“
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his arrest or initiation of charges. In Peterkin v. State,'5" the court
held that a period of 140 days following arrest violated that rule.
Dismissal of the charges is the'only remedy recognized by-the
court for Rule 45 violations. In computing the 120-day period,
certain periods of delay resulting from defense motionsis8 or
caused by the unavailability of the defendantl5' are excluded in
calculating the time for trial.

While an accused is under no affirmative obligation to de-
mand a speedy trial, the defendants silence in setting a trial date
may constitute an acquiescence to any delay. In DeMiJe
Stiite,"-J the court held that the defendant, who was represented
by counsel at the time of the trial setting, impliedly acquiesced to
a trial setting beyond the 120-day rule. DeMille tempered the ear-
lier decision in Peterkin v. Statel6l where the court stated that for
'he purpwos of determining whether a speedy trial violation ex-
isted it was not relevant that the defendant failed to affirmatively
demand a trial.

Until Peterson v. State,1® it was unclear whether the
mandatory requirements of Rule 45 could he relaxed pursuant to
Rule 53 of the Alaska Rules of Criminal Procedure.183 In Peterson’
v. State,'™ the defendant was brought to trial on a multiple homi-
cide charge 136 days alter initiation of the case. On appeal, the
court held that the requirements of Rule 45 can be relaxed in cer-
tain instances and that the relaxation in Peterson was justified be-
cause the case was brought in the Alaska bush, the delay was
short, the crime was serious, and there was no apparent prejudice
to the defendant.16

When Rule 45 was adopted, the trial courts were not pre-
pared to monitor criminal cases and ensure that they come to trial
within the 120-day period. After the Alaska Supreme Court made
it clear in Peterkin v Statel66that the responsibility of setting tri-
als within the 120-day period rests with the courts, adequate pro-

157. 543 P.2d 418 (Alaska 1975).

158 Ataska R. Cuim.J 45(d)(2)-

159. Alaska ¥t Ckim.P. iijd)i-l).

160. 581 P.2J 673 (Alaska 1978).

161. 543 P.2U 418 (Alaska 1975).

162. 562 P.2J 1350 (Alaska 1977).

163. Alaska R. Ciun.P. 53, provides; "These rules are designed to fecilitate business
and advance justice. They may br relaxed or dispensed with by the in any rase where
it shall lie manifest to the couit that a strict adherence to them v ill injustice.”

164. 562 P.2.J 1350 "Alaska 1977).

165. tit. at 1360

166. 543 P.2d 418 (Alaska 1975). Although Conp.re.w hni adopted a speedy trial a,t
similar to Rule 45. the Supreme Court has declined to adopt a set standard lor speedy trial
violations and ha., reviewed each case individually. Ses barker v. Wingo. 407 U.S. 514
(1972).

fc*
£t

-SC

fic

eh-vm . e



g

UCLA-ALASKA LAWREVIEW [Vol. 9:109
cedures were developed. Now, at the time of arraignment in
felony cases, the defense and the prosecution are asked to stipulate
to or argue the date when the 120-day period is deemed to have
commenced in the case. Similar procedures have beer, developed
in the district courts. As a result, dismissals for speedy trial viola-
tions have significantly decreased.

IIl. Rights During Trial

Unlike the liberal approach to various pre-trial rights, Alaska
has followed the mainstream in adopting and enforcing procedu-
ral riglus at the trial stage.

A. Rightto Jury Trial

Rale 23 of the Alaska Rules of Criminal Procedurel67 pro-
vide? t.’r.t ajury trial shall be provided in instances where the ac-
cused is constitutionally entitled to one unless the right has been
clearly waived by the defendant. The jury trial right is embodied
in Article I, Section 1118 of the Alaska Constitution. In constru-
ing the constitutional limits to the right to a jury trial, the Alaska
Supreme Court has applied the same test that is used in determin-
ing the right to counsel. The court in Baker v. City of Fairbanks'e
held that ajury trial is afforded whenever the accused is subject to
incarceration, loss of a valuable license, or a fine in an amount
denoting criminality. In Johansen v. State,'70 the court held that a
defendant in a civil contempt action for failure to pay child sup-
port is entitled to ajury trial because of the possibility of incarcer-
ation.

While the right to a jury trial, like other procedural rights,
may be waived by the defendant,171 the court is required to ad-
dress the defendant personally and inquire whether the waiver is
made knowingly and voluntarily.1I2 An inquiry directed to the
defendant’s attorney will not suffice. The court in Walker v
State173 held that the failure of the trial court to address the de-

167. ALASKA R. CKim. P. 23(a) pmvijes “Cases rojuirr-.1 in I tiled by a jury shall be
so tried utte.is (he defendant waives a jury trial ia Anting with the approval of the court
and the consent of the .State.”

Rule 23 merely parrots the constitutional authorization for a juiy trial. See Walker v.
State, 57% .2J 1388 (Alaska 1978).

168. €€ note 3 S

169. 47! r2d 386 (Alaska 1970). Compare m/.V KaUtwin v. New York, 39) U S. t
(971)). JJ"jom v. Hlimois, 391 U.S. 191 (]06S): Duncan v. Louisiana, 391 U.S. 145

(196|%
<l P2t 759 (Alaska 1971).
171. Walker v. Stale, 578 P.2J 1388 (Alaska 197P).
172.
173. At

TKfja*
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fendant personally constitutes error per se.

The defendant is entitled to ajury comprised of a representa-
tive cross section of the community.174 To achieve this goal, Rule
24 of the Alaska Rules of Criminal Procedurel/s authorizes voi;

dire of prospeciive'jurors and'altords the state six -peremptory ..

challenges and the defendant ten in felony cases. In misdemeanor™
cases each party is permitted three peremptory challenges.

The Alaska Supreme Court has never considered the manner.-

in which the voir dire of prospective jurors should be conducted.
The practices in the trial courts vary throughout the state. Some

judges permit art open-ended ant4 unrestricted voir dire of the ve- ;

nire; other judges conduct most of the voir dire themseives, per-
mitting limited questioning by counsel either directly or by
written questions read by the trial judge.

il. Nolo Contendere Pleas

Rule 11 of the Alaska Rules of Criminal Procedurel® autho-
rizes the entry of guilty, not guilty, and nolo contendere picas.
The nolo plea has much the same effect as a guilty pica and, like a
pica of guilty or a finding of guilty by the jury,177 results in a judg-
ment and conviction. Still, the plea has some special utility. A
conviction following a plea of nolo contendere may not be used in
subsequent civil' proceedings involving the same conduct as that
charged in ihe criminal case.1/8 The nolo pica does not constitute
an admission of civil liability and may not be used to establish
civil liability.

In Lowel!l Sidel 10 the Alaska Supreme Court held that a
conviction supported by a pica of nolo contendere may be used to
impeach a defendant’s testimony at a subsequent proceeding, as-
suming the offense is one involving dishonesty or false statement
and meets the other criteria set forth in Rule 26 of the Alaska
Rules of Ltiminal Prc jcedurc.180

|74. See ALASKA R. Ciom. P. 24.1; see also Alvarado v. State. 486 P.2d 891 (Alaska
1971)

175. Alaska R. Ohm. P. 74(d) provides for the exercise of peremptory challemfs fol—
lowing the completion ot all challenges lor cause of prospecti®-i j.ic't; Ifthere i uo.e
than one defend,xnt, the coup may allow the defendants additional peremptory cha i."ngts
mid permit them to be exerciser! separately or jointly.

176. Alaska R Ckim.P, 11(t) provides: “A defendant may pleat! not gquilty, quilty or
nolo contendere Ifa defendant refuses to plead, stands mule, or ifn defendant corpora—
tion fails to appear, the court shall cuter a plea of not quilty."

177. See At ask.>R. CIUM. K 11(); Ovcson v. Mi.ni.ap ility of Anchorage, 574 1°.d
SOl (Alaska 19V«), Cooksey v. ,St.%, 524 1".NI 1.751 (Alaska 1974).

178. See l.ovcll v. Stale, 574 P.2d 1281 (Alaska 1973).

179. /1.

IU. At ASKA R. CIUM. I 26(0(1). U) provide:

(1) General /tu/e. For the purpose of attacking the crod.bility ol a witness, evi-

jJ
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Picas of nolo contendere may be conditioned upon the pres-
ervation of the defendant’s right to appeal certain issues. The
Cooksey rule (named lor Cooﬁsey V. Sptate,'S' which established
the procedure H' which issues could be rescrvc] for appeal upon
pleas of nolo contendere) was subsequently modified and limited
in Oveson v. Municipality o fAnchorage.'sl ‘in that case, the Alaska
Supreme Court held that ac. appeal may be taken following a plea
of nolo contendere only in instances where the prosecution stipu-
lates that resolution of the issue would be dispositive of the entire
case. The OVESON gloss to the Cooksey rule was a product cf the
Supreme Court’s frustration with hearing and deciding appeals in-
volving issues not dispositive of the underlying case. Ar. appeal
following a plea of nolo contendere conditioned upon th.* right to
appeal non-dispositive issues was viewed as a means of circum-
venting the standards for interlocutory review set out in Rules 23
and 24, Alaska Rules of Aooeilutc Procedure.

c. Guilty Pleas

Rule !'1of the Alaska Rules of Criminal Procedure contains
the guidelines for entering a guilty plea. The court is required to
address the defendant personally and inquire as to whether the
plea is made knowingiy, intelligently, and voluntarily.18 The
court must advise the defendant of the various rights (right to con-
front witnesses, right to trial by jury, presumption of innocence,
etc.) which he is waiving by entering his pica.18 A court's failure
to make a sufficient inquiry is not reversible error unless it affects
important rights of the accused.1%

in Morgan SIate,"" the Alaska Supreme Court repudiated
the rule of Idlng V. Eye/nan."'l The court in S|C|Ing held that an

accused need be “more competent” to waive trial rights than he

dencc di.it he has keen convicted of a crime is admmTbleTiul only fi the criinc
iiV" Ivfd dishones’y o- false stntem-nt.
(@ Time limit, Lvidcncc of a conviction under this Rule Is inadmissinte ifn
period of more than five years has elapsed since (he date of the conviction of the
witness.
See a/so Richardson v. State, 579 P.2d 1372 (Aluska 1978): Lowell v, State, 57< P24 1281
(Alaska 1978); Smith v. Reavers. 551 P.2d 1167 (AlaAa 1974]

181. 5241".d 1251 (Alaska 1974).

182. 574 P.2dKOl (Alaska 1978)

183. See Joe v. State. 565 I’.2d 508 (Alaska 1977); F.lscv. Stale. 555 P.2d 1210 (Alaska
1976); Gregory v. State, 550 1\2d 374 (Alaska 1976); Darrctt v. State, 5-M P _M 830 (Alaska
1975); McKinnon v. Sine, 526 P.2d | (Alaska 1974); Ingrain v. S .tg, -"0 P.2d Id
(Alaska 1969); Thompson v. Stale, 426 P.2d 995 (Alaska 19%7); State =1VIle .00 I’.2d 333
(Alaska 1>66).

188  lit.

) . Gregory v. State, 550 P.?d 374 (Alaska 1976).

186. 5S2 P.2d 1017 (Alaska 1978).

187. 478F.2d211 9lh Cir. 1973).
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does to stand trial. The Alaska court, noting that few courts have
approved the Sicling approach, denied the defendant’s assertion
(unsupported by the record) that he was incompetent when he en-
tered his guilty plea.*8

Alaska’s criminal rules do nut specifically address the issue of;
plea bargaining. Plea bargaining in most cases was abolished in
1975 by the Attorney General of the State of Alaska. In State v.
Bueka'.ew,1” the Alaska Supreme Court held that trial judges
could net participate in plea or sentence bargaining by indicating,
prior to entry of the plea, the nature of the sentence that would be
imposed upon the defendant by a plea.

D. Severance

1 Severance of defendants. Pursuant to Rule 14 of the

Alaska Rules of Criminal Procedure,IA any co-dcl mdant who is
being prosecuted in a joint proceeding can move for severance if
the joinder is prejudicial. Unlike other procedural rights, the pro-
priety of severance is left to the trial judge’s discretion and on
appeal, reversible error will not be found unless the defendant can
establish both prejudice and an abuse of discretion on the part of
the trial judge.19

In Larson it State,192 the Alaska Supreme Court held that the
joinder of two brothers n a single proceeding was not prejudicial
where one was charged /ith assault at a gas station and the other
was charged in connection with a shooting at the same gas station.
Where the prosecution seeks to introduce statements or confes-
sions into evidence, join ler of co-defendants may pose Rrutonm

ISS. 582 P.2U at 1021. See also Note. Competenceto Pleadand the Retarded Defendant:
United States x Stusthers, 339 F.2J /.”/ (1970), 9 Conn. L."Rtv. 176, 1S5 (’976). See,tho
.McKinney v. State, 566 P.2d 653, 660, opinion on rehearing, 570 P.2d 733 (Alaska 1977);
1 jer-k v. Sta—c, 520 P.2d 795, 802-03 (Alaska 1971).

189. 561 P.2d 289 (Alaska 1977). Prior to the ban on plea bargaining, Alaska R
Crim. P. 12(C) required that counsel for the state and the defendant disclose to the court
the terms and conditions of plea agreements and bargains whereby pleas of quilty and nolo
contendere were entered by the defendant in the expectation that a specific sentence would
he imposed or other charges before the com iwould be dismissed.

loo. Alaska K Crim. P. X provides:

If it appears thut a defendant or the state is prejudiced by a joinder ol oOcnscs or
of defendants in an indictment or information or by such joinder for trial to—
gether, the court may order an election or separate trials of counts, grant a sever—
ance of defendants, or provide whatever other reliefjustice requires. In ruling on
ihe motion by a defendant for severance the court may order the attorney lor the
st it- to deliver to the court lor inspection in camera any statements or confessions
made hy the defendants which the state intends to introduce at the trial.

191. Catlett v. State, 5S5 P.2d 553 (Alaska I<7:); Richards v. State, -151 P.2d 359
(Alaska 1962); Seln in v. State,-506 p.2d lal (Alaska 1965).

192. 596 P.?.d 1019 (Alaska 1977).

193. The Dmton rule isderived from Hmton v. United States, 391 U.S. 123 (1968); see
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problems. As recognized in Bruton v. United States,1,Jthe joinder
of co-defcmlants for trial may violate the right to confrontation
where one co-defcndant makes a statement or confession implicat-
ing the other. The confrontation problem arises when the state-
ment or confession is admitted in the prosecution’s case and the
co-defendant making the statement declines to testify pursuant to
his constitutional right to remain silent. In this situation, the im-
plicated defendant is deprived the opportunity to confront the wit-
ness (his co-defendant) testifying against him.

Although some restriction of the Bruton rule can be detected
in recent federal decisions,the ri'le is still adhered tc. in Alaska.
In Mead v. State,'Q0 the Alaska Supreme Court held that the ad-
mission of three confessions at trial violated the defendant’s right
to confrontation. Similarly, the cour' in Benefield t. State"-1 held
that the testimony of a police offie v- which summarized ibe c.v.t-
fchsion of a co-defendant deprived the defendant of his right to
confrontation and was therefore improperly admitted by the trial
court.

2. Severance ofcharges. Rule 14 also permits the severance

of multiple charges alleged against a single defendant. There arc
several ways in which prejudice, results from the consolidation of
multiple charges in a single proceeding. The first occurs where a
defendant wishes to testily on one of the charges, but not on the
other.19* The nature and effect of this type of prejudice was con-
cisely summarized by the United States Court of Appeals for the
District of Columbia in Cross i United States.'0L In that case, the
court stated:

Ifhe [the defendant] testifies on one count, he runs the risk that

any adverse effects will influence the jury’ consideration of the

other count. Thus, he bears tie risk on both counts, although

he may benefit on only one. Moreover, a defendantssilence on

one count would be damaging in “he fare of his express denial

of the other. Thus he may be coerced into testifying on the

count upon which he wished to remain sileit. It is not neces—

sary to decide whether this invades his constitutional right to

remain silent, since we think it constitutes prejudice within the

also Dutton v. Evans, 40LU.S 74 (1970); Fr.vicr v. Cupp, 394 M.S. 731 (1969), Douglas v.
Alabama. 3S0 U.S. 415 (1965).

194. 391 U.S. 123 (1968).

195. Sev, <=£, Parker v. Randolph, 442 U.S. 62 (Iv79): Stlmcblc v. Florida, 405 U.S
427 (1972); Nelson v. 0"Neil, 402 U.S. 622 (1971)

19%6. 504 P.2d S55 (Alaska 1971).

197. 559 P.2d 91 (Alaska 1977).

198. S?e Circgor) v. United Stales. 369 F.2d 185, 139 (2d Cir. 1966); Drew v. United
States, 331 F 2d 85, 83, n.15 (D.C. Cir. 1964); 1C, W right, FCDhRAL PIiACrtcii & Pttoci-
DUtth 8222, at 437 (]909  Supp. 1979).

199. 335 I1\2d 987 (D.C. Cir. 1964).
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meaning of Rule 14.-0J
I'nc Cross analysis of the severance problem was adopted by the
Alaska Supreme Court in Cleveland v. Store. 21l

The possibility that the jury will, draw an unfavorable infer-
ence about the defendant "add cumulate the evidence against him
has been recognized as the second type of possible prejudice
caused by consolidation of charges.20® This inference may be-
come particularly prejudicial in cases where the proof of one
count is stronger than that of the other. The jury may be induced
to convict a defendant on a weaker count because it is swayed by
"VoO* suooorting the stronger count.

The tmrd t.pe of prejudice posed by consolidation is the pos-
sibiity that the proof of the defendant's guilt of one crime may be
used to convict him of another, even though the evidence proving
guilt for the former crime would have been inadmissible in a sepa-
rate trial.2” 1.: Ste:;>:y v. Store. 2T the Alaska Supreme Court rec-
ognized the possibility of serious prejudice where a defendant is
jointly tried for several similar offenses. Criticism of joinder of
similar offenses has been extensive; only the federal courts and
one-third of the states currently allow it; all other states prohibit
such joinder entirely or upon the defendant's objection.2b

In Stevens, the court stated:

[\V]e think itappropriate to note our agreement with the aiti—

cism which has been directed against a procedural rule which

permits the joinder of olfenses of the same or similar character.

We think that in genera! such joinders arc to be avoided and

that in those instances where tlie prosecution has joined of-

fenses of the same or similar character the court, on motion by

the accused, should grant a severance of such charges.20'1
Thus, while the Alaska Supreme Court has left the disposition of
severance issues to the trial court’s discretion, the court in Stevens
provided a strong statement favoring severance of similar charges
whenever the accused objects to their joinder. This position is the
same position thai has been adopted by the American Bar Associ-
ation in its Standards Relating to Joinder and Severance.

200. hi. as “5%9 (footnotes omitted).

201. 51* P.2C 1006 {Alaska I*>/5)

202 Drew v. United Stal.-J, 3111 1-.2U 85 (D.C. Cir. 1964).

203. Robinson v. United\States. <159 F 2d (D-C. Cir. 1572); Raker v. United Slates.
401 F.2d 958 (D.C. Cir. |),art. rAvwiW . 41X) U.S. 965 (1970); Cross v.United States. 335
F.2d 937 iD.C. Cir. 194).

204 . 552 rad 021 (Alaska 137,8)

205. See A-D.A. Stand mius Riu.a tinc. ro Joinoi-r and Skvuranci-: g 2.2; see oho 8
J. Moiy.u., Fr.DhkAL l'iiacticl ss8 02(11 n 3 (2d ed. 1976); Dinner v. Stale, 211 S.F..2]17 "2
@i.t. Iv55). Among the states prohibiting similar character joinder by statute are, Oregon
(Or. Rev. Si sr. §132.560 (1970;). Louisiana (Lv Rev. Stat. Ann. §220 (West 1051
and Illinois (i i.. Ri.v. Stai. tli. 38. }$ 111-14 (1970)).

206. 5S2 P.2d at 629 (footnotes and citations omitted).
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E. Presence ofthe Defendant

It is well-recognized that a defendant has a right to be present
during the proceedings against him. Still, the Alaska Supreme
Court has been called upon to review several situations in which
proceedings transpired in the defendant’s absence.

1 Playbacks. In Alaska, trial testimony is electronically re-

corded. During the course of deliberations, juries frequently re-
quest playbacks of various portions of the testimony to assist them
in rendering a verdict. lu State v. Hutuiaganf" the Alaska
Supreme Court construed Rule 38(a) of the Alaska Rules of Crim-
inal Procedure,203 which requires a defendant’s presence at “ever)’
stags of the trial,” to include playbacks of testimony. Further-
more, the court held that the defendant’s right to be present while
testimony is replayed may not be waived by his counsel, but that
the violation of Rule 38 was harmless.

2. Other situations. Several cases have posed questions
cerning the right of a defendant to be present during other stages
in the criminal proceedings. In Cox v. StateZ)' the Alaska
Supreme Court held that communications by the court to the jury,
out of the presence of the defendant arid his attorney, was revers-
ible error because there was no way of proving that the error was
harmless beyond a reasonable doubt. Similarly, the court in
Kimoktoak v. State2'0 found error where the trir.l court, in the
absence of the defendant, heard arguments of counsel on the
jury’s request for a playback on the issue of sequestration of the
jury. Finally, in Johnson v. State2" the court found error where
the trial court, in violation of Rule 31 of the Alaska Rules of
Criminal Procedure, ordered a scaled verdict without the defend-
ant’s consent.

207. 559 P.2d 1059 (Alaska 1977).

208. Ai.aska u Ckim. p. 38(a) provides:

The defendant shall be present at the air.ligarent. at the preliminary hearing, at
the time of plea, at the omnibus hearing, anJ at every stugc of the trial, including
the impaneling of the jury and return of the verdict, and at the imposition of
sentence, except as otherwise provided in this rule.

209. 575 P.2d 297 (Alaska 1978). See oho Koehler v. State, 519 .2 442 (Alaska
1974); Callord v. Stale, 4-10 P_2d 405 (Alaska 1968); Egclak v. State. 43S P.2d 712 (Alaska
1968); Kugzruk v. State, 436 P.2d 962 (Alaska 196S); and Nollke v. State. 422 P.2d B2
(Alaska 1967).

210. 578 P.2d 594 (Alaska 1978).

con-

211. 577 P.2d 1063 (Alaska 1978). Rule 31 has since been changed to permit authoriza—

tion of a scaled verdict without the defendant”s consent. See Alaska R. Crim. p. 3.
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F. Confrontation

In 1979, the Alaska Supreme Court adopted the Alaska Rules
of Evidence. The Rules apply to both civil and criminal cases.
Because of the constitutional right to confront witnesses, criminal
cases sometimes pose evidentiary problems not present in civil
cases. Although confrontation problems arc frequently confused
with the prohibition against introducing hearsay evidence, it is im-
portant to recognize that the right to confront witnesses may-be
violated in criminal cases even where exceptions to the hearsay
rule may render out-cf-court statements admissible.

In Davis r. .State,1'2the defendant sought to invade the statu-
tory protection afforded juvenile delinquency proceedings in order
to confront and cross-examine his juvenile accuser in an effort to
establish bias and interest on the part of the witness. Although
the Alaska Supreme Court rejected the defendant’s confrontation
claim, the United States Supreme Court reversed on appeal. In
Davis j. Alaska.2™the United States Supreme Court held that the
secrecy ofjuvenile proceedings provided by statute must give way
to the right of an accused to confront the witnesses against him.
The Court ordered disclosure of the prior juvenile record of the
prosecution’s witness.

The Alaska Supreme Court faced a similar issue in Salazar v.
State.214 In that case, the defendant sought to limit the marital
communications privilege in order fully to cross-examine and con-
front tlie prosecution witness concerning an inconsistent statement
and bias. On appeal, the Alaska Supreme Court reversed the con-
viction and held that the privilege provided by Rule 26 of the
Alaska Rules of Criminal Procedure would have to give way to
the constitutional right of confrontation. The court in Salazar
stated:

When, as in Davis and this case, the defendant's right to con-

front effectively the witnesses against him by exploring their

possible b as or prejudice is balanced against a rule based
solely on policy grounds, the defendant’s constitutional rights
nnist prevail. . . . We thus hold that when conflict is found be-
tween the constitutional right of confrontation and the exercise

ol a privilege based on public policy, the constitutional right

must control.”1”

Thus Davis and Salazar, taken together, firmly establish that
neither stnlut.ny nor rule privileges of non-disclosure may ob-
struct tlie right of an accused to fully confront the witnesses

202 49 m5 gAIaska o72).
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