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Flivir Irivn t- \Ni>1i case & (lie issue nl
defining probable eause to constitute a lawinl
arest ami subsequent seareh and seizure.™
Doesn’t this issue How lrom the Fourth
Amendment ite’? Isnt tint wind the
Fourth Amendment isall about?
The polite reac tion to Mapp demonstrates

"TO~/TATw:} t'or similar nw. linn to Mapp hi_other
law enforcement oifuials. See kamisar. On |riC Todies
#/I'olic. I’rusecutiim Oiiculetl Critics of the Courts. -Jo
Cohmiii. 436. -MO-4:} (ISVHHF.

Mori recently, an American political sci—
entist furnished examples ol "zealous legis—
lative oversight" of the police of Scotland,
Sweden, West Germany and France, indi—
cating that it is still "'good polities” in many
F.uropean countries to observe civil liber—
ties.” It was noted, too, that “[ejivilians do
not just oversee hut actually run most Euro—
pean police departments";" that several Eu —
ropean countries reserve hundreds of posi—
tions lor lawyers w ho are recruited directly
into the upper ranksl0; that "European
police departments place much more em—
phasis on education™11;and that some Euro—
pean countries actually encourage com—
plaints against police and, not infrequently,
sustain them.1-

Canada's differences

How do other countries control their police
without the exclusionary rule? At least with
respect to Canada, Professor Oaks offers
explicit answers, 11 but his answers do not

H Berkley, /itwn/ie anil America: //on llic Police

Work. Till; Nitw Iti.iu [ILIC, Aug. 2. ISKW, iu A. Nieder-
holier iN A_ Hlumlierg. eds., Till; AMIIIVAU-NT I'OlICi:;

I'r.nsm IMG 0X MIC Ioi.ici; & Ilindatf. 1,
Dryden I'rrss 2d oil. 11)7(i.

9. hi. at 50.

Il i.al 10.

n

12. "l police departments set lip Secial
himllis al puhlic events, asking visitors lo make cum*
plaints. The niunher ol complaints against policemen
in Midi dries as London and Merlin lar exceeds the
a mm li higher ratio of complaints is sustained, nearly
20 per icut in West Merlin." hi. at 51.

the unsoundncss d the underlying premise
Ol |)rforc. otherwise win, al a post-Mapp
"raining session on the law ol search and
seizure, would Leonard Heisman, then the
New York Cit\*Deputy Police Commission-
er in charge of legal matters, eomment:

t|r, tast. b UlL
reorganize mir thinking, Irankly. Before this, no-
1) Hullld s " 's warrants. Al-

though the I .S. (.(institution requires warrants in
most eases, the U.S. Supreme Court had ruled
[until 1961] that eviileuee obtained without a
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demonstrate the “irrationality” of the rule in
the American setting. Rather, they indicate
why Canada may t; ,need an exclusionary
rule, but why the United States still dues.

First, "police discipline i relatively
common ...Second, police officers are oc—
casionally prosecuted for criminal miscon—
duct occurring in the course of their oflieiai
duties.” Oaks considers a third fatlor per—
haps most important of all; ", ,.an ag—
grieved person’s tort cause of action against
an offending police officer is a real rather
than just a theoretical remedy ..

Hut he suggests that the dilferenee ismore
than simply the remedies. ”[Plolice arc
greatly concerned about obeying the rules
and verv sensitive t and quick to he influ—
enced by judicial criticism of theirconduct,”
he writes. And Canadian prosecutors play
a different role from that of American prose—
cutors. A prosecutor there "will sometimes
exercise what he considers to he his teaching
function with the police hy refusing to intro—
duce evidence that he consider to hav?*
been improperly obtained.” Moreover, “Ca—
nadian prosecutors are part of the Ministry
of Justice, which has ...command authori—
ty over most of the police organizations . .
and channeh hy which to correct offensive
practices. - YK

13, Oaks. Sltitliiiuu llic Kxchi.siimarii llulc in Search
ami Seizure, 37 L’. Cm. I- Itl-v. 6(j5, 702-03, 705-06
(T'>70). Canada, ot course, "lias no written law emiipa-
rable to the (ninth amendment prohibition against
unreasonable searches and seizures.” hi. at 704.



Wil illeglly i von will- was admissible in
slate courts. So the teeling was, w hy bother?1”

No incentive for change

As 1 have already indicated, critics of the
exclusionary rule have often made proposals
for effectuating the Fourth Amendment by
means other than the exclusionary rule- hut
almost always as a (Uid pro qui>for rejecting
or repealing the rule. Who has ever heard oi
a police-prosecution spokesman urging— or
a law enforcement group supporting— an
effective “direct remedy” for illegal searches
and seizures in a jurisdiction which admit-
ted illegally seized evidence?7- Abandoning
the exclusionary rule w ithout wailing lor a
meaningful altomatixe (asJudge Wilkey and
Chief justice Burger would have us do) will
not fumish an incentive lor devising an
alternative, hut relieVe whatever pressure
there now exists lor doing so.

I spoke in my earlier article of the great
symbolic value ol the exclusionary rule
(pages (19-72, S3-S1). Abolition ol the exclu—
sionary rule, after the long, bitter struggle to
attain it,would he even more important as a
symbol.

During the 12-year reign of I11I'&?. some
state judges
remained mindful ol e cogent reasons lor the
admission oi illeplly obtained evidence and
clung to the fragile hope that the very brazenness

nl lawless pub. iiicdnds would bring on elfec-
Ibe deterrents other than the exclusionary rule.7"

Their hope proved to he in vain. W 0lf estab—
lished tir* "underlying constitutional dnc-
iritie” 1iit “the Federal Constitution, by
virtue ol the Fourteenth Amendment, pro—
hibits i.inreasonalile searches and seizu. s
by state oliieei s”71(though itdid not require
exclusion ol the resulting evidence); Irvine
warned that il die states “defaulted and

JLONLY, Timis, Apridtfl(i5s,
2 lielore the | ﬁdl st Jl|a/v eillkri iren

pelerrel e abi A rticpted
?ules -] A no I J1 mm(i:h)e ( lde Ille ids -

xnixed il seeking legislativeadiuil. And therewas little
evidence that ul | wonhltie the |n|t|at|\e o
Inetre Iloetomlne the lggislature.” Hell.

sigim n. 5@, at 5256

11 Traymr suimi n. 2. at 4.
71. KIKilis v. Tuiterl States. 301 T,S. 2dfi, 213 (liJ(id)
(tin- <aunt, per Stewait, J., tleserihmg Ub//).

oil) Jiuliriiltire/A'ohmic 02. Smaller 7. I'chriturti, 1077)

there were no demonstrably effective deter—
rents to unreasonable searches and seizures
in (ieu ol the exclusionary ride, the Supreme
Court might yet decide that they had not
complied with minimal standards’ of due
process.”7” But neither Wolfnor Irvine stim—
ulated a single state legislature or a single
law enforcement agency to demonstrate that
the problem could he handled in other w avs.

The disappointing 12 years between W 0lf
and Mtipp give added weight to Francis
Allen’s thoughtful commentary on the Wolf
case at the time itwas handed clown:

This deference t local authority revealed in the
1IV)//ease stands in marked contrast to the posi—
tion ol the court in other eases arising within the
last decade involxmg rights "besic to a tree socie—
ty.” It seems safe to assert that in no other area of
av il liberties litigation s there evidence that the
eoorl lies construed the obligations ol federalism
In require so high a degree nt policial <ll-
abnegation.

- |1]n no other area in the civil liberties has
the court lelt justified in trusting lo public pmtest
lor protection ol basic personal rigts, indeed
since the rights ol privacy are usually asserted I
those charged with crime and since the demands
of efficient lawv enloreement are so insistent,
would seem that reliance on public opinion iu
these eases can he les- justified titen inalmost any
other ...71

Nnxv bulge Wilkey asks us to believe that
the rest,.reelion ol Wolf (and evidently the
overruling ol the 65-year-nld Weeks case as
well) will permit "the laboratories ol our 51
jJurisdictions’ to produce meaningful alter—
natives to the exclusion;.:/ rule. (Again, see
text following note-1S). Mis ideological ally,
Chief Justice Burger, iseven more optimis—
tic. lie asks us to believe that a retum to the
pro-exclusionary rule days “would inspire a
surge ol activity toward providing some
kind oi statutory remedy lor persons injured
hy police mistakes or misconduct.""

And to think that Judge Wilkey (on page
232) accuses defenders oi the exclusionary
rule ol being “stubbornly blind to 5 years
of experience"! (.

75. Ti.ivnur. Mgiruti. 2, al 321.

71* Vilen, \ii)trnii. 17 .it 11, 12-13.

77. Slone v. Powell. 12S t .S. 115 HKi. 501 <P)7fil
(dowlllillgj.



A call for alternatives
to the exclusionary mle:

let Congress and

the trial courts speak

by Malcolm Richard Wilkey

I n comparison with Professor Knmisar®s
response to my criticisms oi the exclu—
sionary mhli*. my comments will lie brief.
Kssentiallymm I am content to rest on the
aliiinia.tixc ease Im returm stated in mv
m igin.il article.

It isoliv inns, although he does not specifi—
cally say w0, that Piolessor Kamisar chooses
1o defend his position on the second ol the
two grounds whi*. 1 posited as Hts inevila
hie choices. Thus, he does not claim that the
Fourth Amendment necessarily mandates
the cvclusimiai® rule; he says only that,
under the (uinsHution, we have achoice ol
methods tu cilliivc the ban against unrea—
sonable scan lies mid seizures and that the
.exclusionary rule is the best choice.

Il there is In he a choice, however, there
must he grounds Im a choice. Indisputably
valid and imoiiii mg evidence cannot lie
excluded mi whim, I,nicy, or iinprovcn the—
ory. lhe burden ol pmil is on those like
I’lolessiu k.unis,ir. who would exclude such
evidence. No one, not even Professor Kam-
is;u. has come forward w ith such prool.

<inks' cmicli'.simi ol 1970 is still uucuutra-
dicted:

I'I"liiiky, imnc i (llyyears altci Ilu-exclusion-
arv role was ab]ite<] lor the lecei.il mulls ami
almost a decade alter Il was imposed upon the
state courts, there s 9j|| mi eimv lin ing evidence
In verilv (lie actual premise ol deterrence upon

ol iselleslieiies.”

At the same time, however, Oaks did relute
Prolossor Kamisar:

Kamisar & merely saying wlial llie Supieme
turl ami a considerable number ol scholars
hav e said over ami o\cr again, il inthe absence
ol any better altermative, wc arc willing to lake
Ilie deterrent elia tol the exclusionary role solely
on e besis ol assumption.

lo moo, the rhetoric eimcerniog the tactual
besis lor the exclusionary rule amomits lo no
more than “fig-leal phrases used to cover naked
ignorance.

I submit that whatever the merits of his
second article in emphasizing the complexi—
ties ol the problem, Kamisar has not made a
case for deliberately choosing the exclusion—
ary rule over the available altematives.

1 oat,,. sf/infifiiig Iif Nilii\iiiiuuii Huhmiii .Siimh
mul Seizure. 37 P. Cm. I.. In v. (jtij, 1,72 (1070).
2. 11 al 07S.



Moving toward alternatives

It is tie downplaying ot available alterna—
tives that | iiiui most distressing in Professor
Kamisar’s position, lie argues that “for
lifiimi decadposa majority ol the states had no
exclusionary ride hut none of them devel—
oped any meaningful alternative” (page 346).
lie even dredges up an ancient dilemma-
the policeman is liable but financially inme—
sponsible while the state or municipality has
financial responsibility but no liability. This
ignores the great erosion in the law ol sover—
eign immunity which has occurred, and the
-aracity of Congress to speak effectively
about it

i do not really know whether any "“mean—
ingful” altemative to the exclusionary rule
emerged in any of the states prior to A/dsh,
but 1 do suggest that, wherever we have
been and wherever we want to go, we start
Irom where we are now. Ipropose Congres—
sional action to provide meaningful alterna—
tives to the exclusionary rule. Congress
could directly provide federal remedies, and
indirectly permit and encourage the states t
provide the same or altemative remedies. In
other words, the exclusionary ride could be
abolished now, conditioned or* the enact—
ment nl acceptable altematives.

Iwould prefer to see the exclusionary rule
abolished conditionally with altematives
provided simultaneously, hut 1 urge aboli—
tion in any case. 1do so because the rule is
pernicious in its present form, and 1 am
confident that more attractive altematives
would speedily emerge.

At the outset of my original article (page..
—1T-fi1S), I discussed the question of who
should act first, the Supreme Court or Con —
gress. Il Congress seizes the initiative, it
could simultaneously provide a federal al—
termative and condition aholitio iol U idle
in the stales on their providing an equal
remedy. Il the Supreme Court acted first, |
believe Congress would act speedily to fill
the gap with a federal remedy.

Therefore, 1 respectfully suggest to Pro—
lessor Kamisar that lie liss not met the issue
squarely: lie has given us some history;
quotations lrom  mist everyone of promi—
nence who liss.. used the rule; and some

crime tics whose current or past rele—
vance is not immediately apparent.3 Hut lie
lias not analyzed the practical working of the
present exclusionary rule as compared to the
excellent possibilities for logical reform in—
herent in the proposals I made.

The multiple causes of crime
and the empirical data

In bis discussions of the crime rate and the
exclusionary rule and guns and the exclu—
sionary rule. Professor Kamisar generally
indicates that 1 attribute all crime, or all
crime with handguns, or all crime rate dif-

Congress could provide

alternatives to the

exclusionary rule and
encourage the states

to do the same.

ferences, to the presence or absence of the
exclusionary rule. Such a position appears
easy to refute by statistics, which necessarily
embrace the effect of many factors.

For example, it is no surprise to me that
crime did not decrease in Michigan from
1963 to 1970- a period inwhich the state, iu
effect, abolished the exclusionary rule. The
fact is that crime increased everywhere dur—
ing the turbulent 60s, and no one could
expect that abolishing the rule would give
Michigan immunity from the nationwide
epidemic.

Actually, as Professor Kamisar quoted hut
failed to recognize, 1 referred to the "huge
social cost ...of street crimes ...which
flourish in no small degree simply because
ol the exclusionary rule ..." (page 215). 1

On licpillillknl statistics in this Oaks,
Nt o, B, T e ek e



did not mle out oilier factors here, as 1 did
not rule out other factors in the comparison
of the United States and other countries.
may well he, .. Chief Justice Hurler has
suggested, that the effect of the e.xelnsionarv
rule is not readily susceptiable to empirical
proof.1 Hut 1 submit that logically we all
recognize that the effects of the exclusionary
rule, by its presence or absence, must be
there in some degree in the various ways that
I have described them. The available empir—
ical data tends strongly to support this idea,”
hut obviously selective opposing arguments
can he made.

Lven il abolishing the rule resulted iu
minimal effect on the number of illegl
searches, and even il the presence or ab—
sence ol the rule has no discernible effect on
the overall crime rate, is this an argument in
nippurt ol an irrational system of freeing
criminals lIrom punishment:" This is the
most visible, undeniable effect of the exclu—
sionary rule, .uid one w liich brings the entire
svd "in ot justice into disrepute.

Unreasonable searches—
the level of probable cause

Whether Professor Kamisar’ question-
"Are we talking about the impact of llie

ki'tr%lén'jﬁisri(\/s“ ||' rkl'"C'ill E,mi'“ w 5
-l 1 u. nlies, " (10 -
ﬁlw‘er, <'H’ gi?mt'm; lﬁs(elj'(% S mﬂ'rﬁ'. tlnsgv.\_dl
I>hnilHUR™ n STInch mut Seizure,  Im . @il L. Hizy.
_ hiir1071 Liv, e hi ki iseuidiisihenn pmjiiig.
Iim @il cm lidniil rule iasamilg’s illedl <c,in liss
asgvid. .
Ms pelgi & miiiigil villi Bl d Inti in
i!.ie__.ﬂt'[‘, \linn' &L 1 i 75aVi. Henoni/ing i
im.iinus nl ilic _siililicepirical i, lie Lilddl
Ir>_fiLil si'dlim “Psksi npl” mul "Chm liisiut’) anil
<eri"Liks staled:

"Mils puslsi upt ili,ivs upnii dial cvidi'iiiv, Di]i it
tiillslies past Ilic mu cit.unties identified in llie ilist us.
sum nl die data and makes snmc assertions that arc nut

w1l suppuiicil 1" il liat lulliiws is .in argument, nut
a iuiirliisiiin, 1lic evi lusiniiari rule slmulil lie uliul-
islu'd. Iml nut ijiutf vet |ll lails in| deterring illegal
scan In's and wi/nie% In llie pnliic. , .. ||t] juipuscs
cm t'ssise ius|s un llie eiutiiii.it justice system . .. )

_ Despite tiex ucal _and dissohentages, (e
ed_mmiiEl\ illicslividl lint liealiullslidd il tidc B
sniiiellua In e ispl.nc and perdrill iits Inn essen—
td lanis.. 1] sinudd Tie replaced In an effective
!r'er'ttl lereilv apirst lie iildillg ulfier nr Ids

vy piitii 44 lfitiss- Hredle (Calunand Steven
Sildi singer— will dlsass_enpulre?l ies mi ledl-
Kiknl Nieadi ksindav Mile in[EICITNINC rext Mulidio

exclusionary rule or the impact of the Fourth
Amendment itself?’- reflects confusion in
my mind or his, I leave to the reader. But In—
al! means, let us try to set the matter straight.
Professor Kamisar asserts, “Abolishing the
rulewould not confer a right on our police to
seareh ©n the slightest suspicion> or affect
lawful police practices in any way. Only a
change in the substantive laws of search and
seizure can do that.” And, earlier, he main—
tains that | have made “really an attack on
the constitutional guaranty itslf, not the
exclusionary rule.”

I thought 1 had made it perfectly clear
(page 224, note 2) in “flow the exclusionary
rule hampers gun control” that there were
two separate issues: (1) the exclusionary rule
as an enforcement tool for the Fourth
Amendment, and (2) the standard of proba—
ble cause fora valid search and seizure. As 1
said in that footnote,
lam not suggesting that abolishing llie title will
L. st in a w holesale abandonment id .mv st.m-
dard ol probable cause lor a valid search. Not a
all. The standard ol probable cause required sa
totally different isse, one that 1do md specifical —
ly address iu this article.

1 went on to explain why, even without a
change in the standard ol probable cause,
Imt alter the abolition of the exclusionary
rule, we may expeel fewer illegal searches
luil more successful prosecutions.

Hut since Professor Kamisar has raised the
second issue hy implying that I included it
iu the one which I addressed, I must ask:
what is the “constitutional guarantv- itself*?
(which I have not attacked, hut rather, seek
to implement more effectively). That guar—
anty is "the right ot the people to he secure
.. -against unreasonable searches and sei—
zures."” What makes a search unreasonable is
“lie absence of suilieient probable cause to
justify llie search. Therefore, llie lewel of
prohuh. cause required determines the per—
missible conduct ol the police.

I made and make no effort to cite literally
hundreds of eases in which the standard id
probable cause required liv the courts, par—
ticularly the appellate courts, was so high
ami unreasonable as loappear absurd, silly,
and fatuous to "ayman and lawyer alike. Ido
nol make that effort because ! am fimly

353



convinced that, whatever standard oi proba—
ble cause isemployed, the exclusionary rule
isboth an iuelfective and pernicious remedy
lor any violation of the constitutional right,
no matter how defined.

The need for a new standard

Having taken the time lo make this dichoto—
my ot issues clear, lwant to emphasize that
the definition ot “unreasonable searches and
seizures” is nowhere tound iu the Constitu—
tion. It has been a matter tor the courts to
dec tie, and it could be a matter for Con—
gress. | jio back t former Solicitor General
Griswold’s principle on seeking certiorari.
“1 the police olficer acted decently, and it
he did what you would expect a good, care—
ful, conscientious police officer to do under

Comparisons with other countries

. +
Whey IS ever oLr}e
X nc

cept m

In his elfort to validate the unique American
rule by the uniqueness of America, Profes—
sor Kamisar inadvertently gives the reforms
F advocate a strong push forward. Par from
paiting company with Professors Schlesin-
gcer and Oaks. I can certainly agree “that
there may he no comparable need for the
exclusionary rule in Canada and Western
European countries.” The fundamental
question Bwhy.

lwould say that any ""'need” for the exclu—
sionary rule arises because of our failure
intelligently and vigorously to pursue other
methods of enforcing the Fourth Amend—
ment to protect the privacy of individuals
and to control the police. That "need" arises
in the same way the need lor sleeping pills
frequently arises- the neglect of proper ex—
ercise, a moderate diet, and regular hour;, of
wort- gating, and sleeping— and the rule is
about as ineffective and habit-forming as
those pills.

In regard to Canada, Kamisar repeats
Oaks” answer to my question: "How do

354 Juilicuturr/Valume 62, Number 7, February, 1979

the circumstances, then he should be sup—
ported.”™
Dean Griswold did not assert, and neither
do |, that this would be sufficient tor a
judicial standard, but itsurely isnot beyond
the realm of possibility for Congress to
define a standard of reasonable search and
seizure, i.e, the level of probable cause
required, in terms which would meet more
common sense standards di.ni what we find
in many appellate decisions. Such a defini—
tion by Congress of what isa reasonable and
an unreasonable search and seizure might be
buttressed in the legislative history by a
recital of some representative cases which
@ krwiii x. Qrianlil, Si:uu.u ami Srazi iik: \
[is\ima OF Mi: SU_'.waiiiéi'(]E' LD | ded
<0siald in i\ @tartii k J32)n. f

t of ste
PeuSam? P

other countries manage to control their po—
lice without relying on the exclusionary
rule?'. 0Oaks’ answer— which Kamisar
quotes 1u his article and which I discuss
below- reinforces the very points Imade in
my article. Kamisar underlines "the Ameri—
can setting" as being different. He is rigt.
But why s it different? One vital reason
that Canada never went the route of the
exclusionary rule. It has relied on other
methods of controlling police and protecting
the privacy of individuals— precisely the
methods 1advocated in mv article.

= Canada pm lies police discipline seri—
ously. as Kamisar says. Police discipline will
never be pursued seriously iu the United
Stales so long as disciplining officers for
infractions will inevitably prove the Fourth
Amendment violation and bar the use of the
evidence in a prosecution. (See pages 226-
227 of my first article).

= Canada prosecutes police otncers for
criminal misconduct, as Kamisar notes. This
is exactly what 1propose should happen, not



1 ;txe=psilliitt] utterly absurd levels ol proba—
ble cause ami which no longer could be

considered as governing pricdent in light

nl the new statutory standard, la determin—
ing such a statutory standard of “reason—
ableness."” which 1is always Congress’

prerogative, Congress might look at our

own experience ami mores as well as the

standards ot probattle cause lor search and

sei/.ure used 1iu other civilized nations with

cultures similar to our own.

As the Court said only a lew years ago, il
is clear, ol eonrse, that no Act of Congress
can authorize a violation of the Constitu—
tion.7 It is equally apparent that Congress
max, in the first instance, describe lor pur-

7. Mnicida S.uu lu/ \. I'niled SEHES. 113 I'.S. 2Wb.

272 11073).

occasionally but every time, w ith the pun—
ishment meted out to equate with the seri—
ousness ol the offense (pages 230-32).

= Canada makes an aggrieved person’s
tort cause ol action a real remedy, not a
theoretical one, as Kamisar writes. This is
exactly what 1advocate (page 231).

= Canadian prosecutors are part of the
Ministrx ol Justice, which exerciser, direct
command authority over most ol Hie police
organizations, as Kamisar tells us. Attain, as
I pointed out before (page 220), this illus—
trates the ttal illogieol an exclusionary rule
iu the I'niled States where the “punish—
ment” ol excluding the ev idence really af-
leets the pmseeiilor, not the police officer or
bis own separate command organization.
Obviously, itwould be mure logical loem —
ploy the exclusionary rule in Canada, where
the exclusion ol evidence theoretically
might have an impact on the eotnmand orga-
uiz.itinii w hich controls Imth the prosecutor
and Hic police.

ANl in all, while granting whatever histori—
cal and ethnic differences there are between
Canada (and the other British Common —
wealth countries) and the United States, the
differences iu this area of law enforcement
b "sically result from our having chosen
methods ol enloreement different from Can —
ada and the rest ol the civilized world. [

— M_RAV.

poses of law enforcement such things as
what may give rise to “probable cause” and
when a warrant max be dispensed with.*
Statutory characterizations of constitutional
prov isions w ill be subject to judicial review,
of course, to assure harmony with the ju—
dicial understanding ol the constitutional
requirements, but a prior legislative deter—
mination might appropriately inform the
content oif such open-ended language as
“unreasonable™ and “probable cause.

Let me emphasize, tliovdi, that this re—
view oi the standard of reasonableness, ie,
the requisite level of probable cause, should
not be made, ifat all, until after we have
abolished the exelnsionary rule and gained
some experience with altermative methods of
protecting the privacy of individuals and
controlling the police. What is “reasonable”
is alwavs a lunction ol past experience ap—
plied to present time, place, and circum—
stances. We need to see luiw the police
operate under a new dispensation and how
the courts construe “probable cause” with—
out the overhanging distortion of the exclu—
sionary rule threatening to tree undeniably
guilty criminals. Only thru can we. il need
be, evaluate the standard ol reasonableness
and probable cause.

Making hypocrites of judges

The suggestion fora possible later examina—
tion ol the level of probable cause to consti—
tute a reasonable search and seizure is, as |
have painfully tried to make clear, an issue
separate and distinct Irom retaining or abol —
ishing the exclusionary rule itself. But,
while adding to thought  r reform previ—
ously expressed, | should convey the first
reaction | received to my original article. A
state court judge whom I have never met
called to say that, although lie agreed com —
pletely with me, 1had overlooked one most
salient v>cc ol the exclusionary rule- that
not only the police but also the judges are

S v ISrsC 8513(7) (mdiiirizdm warranties
wuetaxs in gecific climiislas).

‘L UL Marsrall  HarlneK. IrC.. ) I.S_LW. 1183,
HI3i (I".S. 23 Max [N/ (probeble cause Incoindm lan
achinistrative search max liebescil mi a shoumu el
"reasoneble KijidHlive nr adhinistrative standards lor
enndin lirean . . _mspci lim are satisfied il reset t
apnil. nl.n |es@tiivmi].").



corrupted by the exclusionary rule. Another
state court trial judge made this ;ame point
in a letter.

Time and time again, we are told, trial
judges are blatantly hypocritical in constru—
ing the Fourth Amcndmen s definition of
an unreasonable search and seizure because
they know full well that the illogical penalty
of total exclusion oi evidence isdamaging
the cause of justice. If the evidence were to
be admitted anyway, the trial judge would
not hesitate to point out the errors of the
police, and if penalties were authorized, to
impose such penalties 011 the erring officer.
But he does not do itbecause, conscious ol
the safety and welfare of the eciomunity,
and sharing a very righteous indignation
against a proven law violator, the trial judge
thinks the criminal should not escape un—
punished.

It is an illogical

penalty to exclude the
evidence totally,

and itisdamaging

to the cause of justice.

Not only is this a corruptive influence on
trial judges, and an unnecessary burden on
the appellate court to correct these errors,
but it demonstrates that the number of ille—
gal searches, accurately analyzed, is greater
than those recorded in the ease books. Il the
disproportionate penalty of exclusion and
bar to prosecution were not the inevitable
result ol declaring that the police had erred,
trial judges would have no motive to call
it other than it is, and the police would
be eriticizeJ- we hope ontructively— more
than they are now. Abolishing the exclusion—
ary rule as a penalty would make possible a
truer measurement of the short-eomings of
the police, and the proper measures could be
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taken to eorrcei them.

That trial judges do misconstrue the
Fourth Amendment and fudge the standards
of probable cause, all inwhat they consider
to be the owverall good of justice and the
community, I have 110 doubt. It is regretta—
ble, and we should rid ourselves of this
hypocrisy. The only way todo so isto get rid
of the exclusionary rule and its baneful
influence, and to set up a system which will
permit the courts to deal honestly and separ—
ately with both the criminal and the police.

Polling the trial judges

My first caller about the original article
claimed that "90 per cent of the judges
would agree with you, t0o.” Idontknow il
his estimate is correct- it would appear a
polite, if ImpeTil, exaggeration- but |
would expect and hope that a majority ol
judges would find themselves 1iu general
agreement with my views. Il any case, |
think we should find out— not what judges
think about my views, but what judges think
about the exclusionary rule.

Reliable empirical data is verv bard lo
come by, and, indeed, firal eonclusioiis uu
empirical data may be logically impossible.
Therefore, informed opinion assumes great—
er importance, and the most reliable opin—
ions as to the efficacy and desirability
of the exclusionary rule would be those of
state and federal trial judges. The Federal
Judicial Center, the National Center for
State Courts or some other impartial re—
search body should seek the views of each
and every trial judge of general jurisdiction
about the exclusionary rule, its impact, its
applicability, its merits and demerits, its
retention or abolition, and the viahC alter—
natives of enforcing the Fourth Amendment.

While the views of academicians, nolice
commissioners, appellate judges and laymen
are entitled to respect, 1know d no body of
Americans more qualified to define and de—
scribe the role oi the exclusionary rule in the
administration of justice in our country than
trial judges. They apply itand live with it
day by day. They must know intimately the
good and the bad features of the exclusion—
ary rule as it exists in reality, not theory.
They should he consulted. (.



The rule and judick! integrity

lhaiesevei.d comments tomake in leaction in
iliedeb inlover tlu-exc lusionaiy rule (August,
Novemlin 1978; Fchiualy 1979).

Judge Malcolm Wilkey’ readiness to link
Ilic adnpiion of llu- exclusionary rule lo li¥
ic tease in tif leel of clime in llie I"niled

Slates is liiMlily questionable. Research indi—

cates thal llie iuclease in crime iu die lasi few

decades & a world-wide phenomenon. Al—
though die causes are not clar. the ext lusion—

ai \luledoes nut seem lo he a significant factor,
since rouniries dial nevei adopted the rule
sullei liom die same pioblem.

Auoihei ol Judge W ilkev"s princ ipal allega—

tions s dial the exc lusionary rule damages
Jiielie il integrity. One wonders, however, what
inmote- theadmission of illegal lvobtained
evidence m ilsesc lusion? Wlrai i.ioial stance

will die judic lai system be taking il Judge Wil —
kes ssolution isadopted? A judge will be con—

demning a policeman®s misconduct, yet in die
same legal pint esshe will heat ihepolic email"s
testimony and dec larc admissible the L nils ol
his illeglity.

The judicial pun ess isnot, as Judge Wilkey
seems lo think, /mic/vii i aull seeking pintess”
INmembci .page "22). l.imitationson die les-
timom ol relatiscs. itilessaga/usi self-inn iuiin-
aiiou. and oiheis indicate dial the process is
inoie actmatch defined as a limited inili-
seekmg process. Thai ispail ittilui ks true indie
atlseisais system. which imposes most of its
tesii i lions on the prosec uiinic. These resttic -
lions ate usual Is <ounce led with uictal pi ic -

ples and human iighis. and die adversary sys—

tem assuies iheii picsei valiuu.

The esc lusionai s iule isa meaningful tie-
sine in dial coniexl. helping lo pinlcct the
iiglilol pi sacvon iheone hand, and thepm -
ils and inoialiis 1. die legal system on die
oihci.

Hi. Klie/er I.edeiman

Faculty ol las*

TelAs iv I Diversity

\’isiiing Kesean D) St holai

I ile miseisity ol Mic higan 1.aw St Imol

Search first, pay later?
1 his disc ussioiis. "'l low die exc lusionai s Title
hampers gun cniurol™ and 0o people object
mail poll seaithes?" (November. 1978). Judge
Wilkes \ complaint isnot with die exc lusion—
ais iule. hm with die* Tom ill Amendment.
When he slates ih.u die rule prevents the
police (mill engaging iu cei lain at*icswhit h
wltie gun violalions, he isadmitting dial die
lec ticsate now held by our courts lo be uncon-
way lotleal ssilh thegun problem is loobtain
die necessary evidence lliiough unlawful
scare liesand ilien to tecompeiise diedelendani
duoiigh a cml law surt.
Hanis 1. a/
Albuguerque. .wie Mexico

A follow-up on the debate
over the exclusionary rule

The exc lusionary rule does not significantly
affect prosecutions in federal criminal cases,
arcoiding to a nesv studs by the General
Ac counting Office ("' Impact nf the Kxc lusion-
ais Rule on Federal Ciiminal Piosecutinns."
GGD* 79-ka. April 19. 1979).

The projec t,which covered 120l die9a I".S.
attorneys offices in the country, analv/ed 2,801
cases in which defendants were likely to tile
motions lo suppress evidence. The findings
(end to contradict earlier studies, which indi—
cated dial courts were gianting a high percen—
tage of such motions.

=F_videtuc was excluded as a resault of a
Fourth Amendment motion lo supptcss iu
only I.Upercent ofall case. ,the new study said.

<Among defendants who go lo trial and
have a formal suppression hearing, courts
deny "the overwhelming majority" of sup—
pression motions (Ha per cent iu the larger
Jurisdictions).

= S.atlorneysdropped prosecution inonly
0.1 per cent of the cases because of Fourth
Amendment scutch and seizure problems.

«=_Suppression motions were filed in Mi per
cent of tir* cases.

The study was conduc ted by the GAQ for
-Senate Judiciary Commi t tecdtailman Fdward
M. Kennedy (O-Mass.), who isworking on a
legislative alteinative to the rule for some



have critics
proven that ii
doesn't deter police?

by Bradley Canon

Fditov's inilri Sinne Inst August, Judica-
ture has published tim e widelg-read discuse
sinus on whether the courts should retain the
ext hi:ionarq rule, which requires judges to
suppress evidence that police obtained
through nil |||ega| search.

I'rofcssor )\de Kamisar initiated the de-
bate last August I"Is the exclusionary rule an
'illogical "or unnatural" interpretation oj the
Fourth Amendment?”) and U.S. Circuit
Judge Ahdcolin Wilkey gave his resEonse in
Sot ember $j’The. exclusionary rule: why
suppress valid evidenced"). Doth men made
their closing arguments last month.

Xow tunsocial scientists will discuss a
ken question in the debate: does the rule
re.dq deter police from making illegal
searches? Itradlcq Canon argues that the
evidence is inconclusive; iu some cities, the
ride deters; in others, it doesn't. Steven

Schlesingt r responds that the rule’s pror)o-

nents hear the burden o] proving that il is
effecftlve—and they have not provided sueli
proof.

ADS hulit aline \idunw fig. Xmutter ti Mnrili, 11'll

udge Malcolm Wilkes atlacks Hic exclu-
vJsimian rule in search and seizure in terms
ol hoth lo"ie and cspciicncc. Twill lease tin;
logical arguments lo others; ms purpose
here is to evaluate his claims that espei ience
proses that the rule is socially costly and
Iia 1 lails toachieve ilspurpose ol securing
police compliance ssilh llie Knuilli Amend —
ment.

According lo Wilkes a sariely of crimes
svould he significantly curtailed il the rule
did not ovist: gambling, narcotics, prostitu—
tion, armed robbery and concealed weap —
ons.1 No evidence, hosvever, is ollered iu
support ol this assertion. Indeed, il ishard (o
see even a logical connection between the
rule and the incidence ol some ol the crimes.
Armed robbers iseertaii v lar more a prod-
iul ol a society svhose public policy (the
onls one in Hiecivilized world, 1might add)
allows almost unrestricted access lo sveap-

I Mali ulin Klili.ml Wilkrs The vsettnnoiuini mle:

lisd/ siqgircw nihil evidence? ti2 |l iili sum. JII
(Nmcllilii'i 10TM™,



ons rather than the legal inability of the
police to seareh lor guns in the few minutes
before the crime occurs.

Moreover, the exclusionary rule inno way
prevents the police from confiscating con—
cealed weapons.- The real problem is not
that criminals walk down the streets with
bulging automatics in their coats or subma—
chine guns thinly covered by blankets. The
problem is that the weapons are well hidden
and the police often do not know whom to
search. Though reading Dick Tracy may
suggest otherwise, criminals do not come in
malformed, misshapen sizes rendering them
easily identifiable to the police. Getting rid
ol the exclusionary rule would not alter the
situation very much (unless, of course, the
police adopted a policy ol searching EVErY-
one randomly- in which ease we would
truly be living in a police state).

The impact of Mapp

Indeed, iking Wilkes "sargument to its logi—
cal conclusion, one would have to believe
that we lived iu a rather crime-free society
before Mapp v. Ohi0 in IbAL"1 This of
course ishardly the case. ltwas inthe 192C%
and HL'D's, not llie 1970"s that Dillinger,
Gapone and other gangsters walked the
streets carrying violin cases. Il was in the
I0ij0°s, not the 1970"s, when organized
crime’ involvement in gambling became so
notorious that the Kefauver Committee
made headlines lor months investigating it
I argue not that there is less crime today than
there was beiore Mapp, but Judge Wilkev’s
assertion that the incidence of crime isrelat-
ed 10 the exclusionary rule fails to withstand
even the most modest scrutiny.

In this vein, in lad, Ifind itamazing that
Wilkey imputes lo criminals a detailed
know ledge ol the law ol search and seizure.
*("Giiminals," he writes, "know the dillicul-
lies ol the police in making a valid search
which will stand under challenge at
trial." 1 No ev idence isoffered that criminals
are so learned in the law and il seems <|uite

Imlur Wilke) tails in icfiij'iit'A" lliis point in In®
ilim nssiiiti nl tin- vm luMonan Itilr anti |>nii cnnlrnl, nl..

a8 ts. tiij iintii),

anomalous to assume so, considering that
search and seizure law is so confusing or
uncertain that the nations most prominent
juristsand legal scholars have described itas
a "'quagmire,”5 a "no man’ land”’8 and a
“course of true law [that] has not run
smooth.”7

ironically. Chief Justice Burger, a staunch
opponent of the exclusionary rule, ar?_ues
that one of 1ts disadvantages is that POIICE-
Men do not understand the intricacies of
search and seizure law and thus often make
mistakes iu search situations.itHe may well
be right on this point, but if so Judge Wil-
key’s impi."ation seems all the more si,;, Is
ing [t takes more credulity than 1 have to
believe that the basic problem is one
"smart crooks" and "dumb cops.”

A differential impact

My main concern with Judge Wilkey’ arti—
cle. however, is not a tear that readers will
be taken in bv his exaggerated or unsound
claims about the responsibility of the exelu-
sitv'a,; -'C lor the high incidence of crime
nowadays. Most readers, | am confident,
have sufficient judgment to discount such
claims, Mv concern, rather, is that they will
accept the judge®s assertion that empirical
studies demonstrate that the rule is ineffec—
tive in deterring police violations of the
Fourth Amendment. After all, they might
reason, Wilkey is not reporting his own
obsc Naliums or conclusions here, but
merely citing studies carried out by others.
The problem is that Judge Wilkey’ treat—
ment of these studies leaves much to be
desired. It seems that lie relies iu large part
on the .summaries ol these studies and con—
clusions drawn from them by Professor Ste—
ven Schlcsinger in his recent monograph on
the rule." Sohlesing".r is quite open iu his

li. lalnive, Warrantless Searches wnl tlic Su/nctne
C.innl: hioilier Ventures Inin llie "tjiinniniie. » .S ('llivi,
L Hiii.. (1 (1072).

(i. K.ipl.m, "eearch .nut Seizure: .1 \n-\Inn\ Liind in
llie Criminal Lme. -10 (Tu I 1. 1lLv. 171 (101)11

7. li.mkImiii, |, iiniiiimiiii
10w 1'.S. fill), O IN (tOfit).

S. Disst'iiling in ltireiis \  Six Ihknnnn hcdcral
Xnrnilles Annuls, 111 1'.S, TSS. at 117 110701
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hostility to the exclusionary rule and, unfor—
tunately. this lias led iiim lo misinterpret
some -.Indies and downplay others. More—
over, additional e\ idence has heroine avail—
able alter Schlcsinger®s work was puhlished.

W hen the totality oi the e\ idenee isexam—
ined more WM\ -and more dispassionately, it
does not support the W"ilkey-Schlesinger
conelusion that the role is inefficacious in
curbing illegal police searches. Neither, |
should make it elear, does the evidence
support the opposite conclusion- that the
rule deters police illegalities nearly 100 per
cent ol the time. Put shortly, the rule has a
dillchcrtial impact depending upon lime
and place.

Replicating the Oak's study

ict us take a hard look at the empirical

evidence, Wilkev argues that Pallin Oaks’
studvll is the "most comprehensive study

ever nndcilaken on the subject. But

Oaks" own research is devoted chiefly

drawing inferences about police behavior in

Cincinnati lrom arrest records in search and

seizure typo crimes (largely gambling, nar-

aotii s. and weapons ollenses) in the live or

six years beiore and alter A/ L+ lt ks a
(archil -hub and there s little doubt that

the rule had only minimal impact on police

behavior iu Cincinnati immediately billow—
ing m<iis> But il can hardly he considered

comprehensive.

Few would be so bold as lo join Judge
W ilkey in claiming that police behavior in
one city lo years ago iIs representative oi
police behavior throughout the United
Stales in 1973 <a! . himsell Ireely admits
that his stud  oln hixly lulls short ol an
empirical substantiation or refutation ol the
dclerreul cllecl ol the exclusionary rule.”1L
Indeed, W ilkey puts words in Oaks" mouth
when he tlls us that "Oaks concluded”

1|| lliks, "1|||h||n| ||n Imlnsmnnm |Inlr iii Srnirli
Il t hilv Mia 11DAL
[ \\II<|v mnnn |. | 22,
I- 1lts 1Int <nil. ikd iili nil (Jir 21 |«v ri
milhui® Ingypit’ss IVildit<in | =i .
«i. IIh Inlimisklivi"e g4l In intlii M
amlwill BEiliViBAH a Gl l; |Itl-h-
nil aintl i im tipnt In Jllnutiltllfhth—
Klllvllﬂl n VIILIF "I \Eemmn e 1mi

ILt*®t Mi"M B m. aTon

P Imill nliiii enlnnir b2, \ nllllire s\Inil'll, Tit7I

that the exehtsj, nary rule isa failure:"" Oak-,
took pains to note that this assertion "is an
argumvnt, not a conclusion.

Working on a Ford Foundation grant in
1972-73. 1 replicated Oaks*Cincinnati study
for 19 other American cities."l Statistical
techniques were used to eliminate arbitrary
judgments and control lor altemate explana—
tions. In nine ol the cities, there was a
statistically significant decrease iu arrests in
all or most searc h and seizure crimes billow—
ing AZopp- w hile in the other 10 the impact
was minimal or absent.l7

Seemingly U~ exclusionary rule can and
does have a very real, although hardly uni—
versal deterrent, ellect on the police. The
rule’s impact, Iconcluded, depended much
on such factors as degree ol professional
training prevailing in a department, policies
ol chicls ol police and squad commanders,
the attitudes ol mayors, city councils and
other officials, etc. There simply was no
singular response (or non-response) pattem
10 the exclusionary rule in the five or six
years alter AA&/yy.

Other studies

Schlcsinger also briefly discusses Michael
Ban’ study ol the use ol search warrants in
Cincinnati and Boston18and the Columbia
Law School study ol narcotics arrests in
Manhattan Inflowing A/npp.I1' Ban Ilound
the annual use ot search warr. ats rose 1rom
virtially zero to over 100 in Cincinnati

rr ulik.-v, Mi)m a n 022 .
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while in Boston itwent from almut 100 to
nearly 1,000.-" He argued the Cincinnati

figures are too low to represent whole—
hearted eoniplianee with the Fourth

Amendment- a eonelusion that dovetails

well with Oaks’Cineinnati findings. On the
other hand. Ban concedes the Boston figures

imply considerable if begrudging police
compliance.

The Columbia studv noted a dramatic
decline in narcotics arrests in premises Imt
oulv a slight decline ol street wrests. The
authors conclude that Main) irhihitcd po-
lice In.wn illegl invasion ol lion es. etc.. hut
not Irom strest searches. Tliev als >speculate
that this was partly due to the vie squad™
(which conducts raids on premises) greater
awareness ol the decision and its implica—
tions. Again, these studies demonstrate the
dificrantinl impact ol the exclusionary rule;
they hardly lend support to Judge Wilkcy’s
claims that the empirical evidence shows the
rule to he a “total failure in iksprimary tasi
of deterring illegal police activity."-"1

The data involved in the above studies
have one common leature: tiev come lrom
die period immediately following the A/
decision. However, iuevaluating the exelu-
sionary rule with an eve toward a public
policv decision ol retention, modification or
abrogation, we must he interested in its
present rather than ils past impact on po-
licc behav ior. 1'nless we can he rcasonahlv
sure that the impact reported in the carlv
[D80"s persists without great change into the
present, the value ol the above studies 5
quite limited. And w hile the data are thin
and inlerenccs tenuous, there issome reason
to believe that the rule has become more
ellective than il was in the early 1960"s.

A recent survey

In 1973 1 sent questionnaires lo police do-
pailiuents, prosecutors and public delenders
iu all American cities with populations ol
more than 1(10.000.— I asked whether Ihen
current search and seizure practices differed
Irom liaise prevalent in IbfiTand. S0, how .

4. Ilm maim & Wt 27, Table L
. Trey M/l?['lrt{tl,rt% ¢

21 Wilkey, ) .
2. i ﬁ.lilts .I,e A= m it (sllicTIx'hn
sinnini HUIl™. . -, SIfir . H.

Bcsponses came lrom over hall the cities
ami elearlv indicated that in most ol them
police compliance with the Fourth Amend —
ment increased significautiv over the six
vear period.

= Four-fifths ol them reported the use ol
search warrants was more than 30 per cent
greater than the 1967 level and 35 per cent of
the cities reported an increase of more than
100 per cent.**

= Tcarlv two-thirds of the departments
reported more restrictive policies pertaining
to searches accompanying an arrest than
tliev espoused si\ years earlier;-4 IS per cent
reported a stricter policv regarding searches
ill automobiles.2*

= Moreover, w hile comparison with 1967
figures showed oulv modest change. 50 per
cent ol the cities reported that motions to
suppress evidence were granted less than 10
per cent of the lime2' and in 63 per cent it
was reported that charges were 'rarelv"
dropped because of illegal seizure of the
cv idence.27

liven in the absence ol the above data, at.”
could reasonahlv surmise on the basis oi
impact patterns reported lor other Supreme
Court criminal justice decisions that the
excInsionarv rule ismore clleclive now than
il was iu the immediate posl-.\Vo>/> years.
The controversial Miranda decision,2" lor
instance, received oulv spotty compliance
bv police departments in the two or three
years alter its promulgation.More recent—
ly, however, itseems to In; effective in con—
trolling police behav ior— and even has won
the approval ol many officers."™" And imme —
diately billowing In re (ian ltcompliance

2L hC.nllIM ni .ie"ik
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20. Id.al 7H). Table ).
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was a hit anti miss affair, many juvenile
judges did not seem to know that such a
decision had even been made."- Again, a
decade"s time liss permitted the word to
circulate and eroded resistance,**

Experience tells us that sudden and dra—
matic changes in policy such as occurred
with the Map;> decision do not produce
alteration in behavior overnight. Informa—
tion about Supreme Court decisions is par—
ticularly poorly disseminated, often easily
misunderstood and sometimes ignored in
deference to habit or convenience.” But
eventually the word is spread; young, pro—
fessionally trained recruits infuse the ranks;
old-timers become a vanishing breed. It is
not certain, of course, that police search and
seizure behavior has followed this scenario,
but it is certainly a plausible hypothesis.

Spiotto’s study

The only other empirical evidence Judge
Wilkey discusses is James Spiotlo®s studv
comparing results ol a study oi motions to
suppress 1u search and seizure crimes in the
Chicago -Municipal Court in 1950 with those
iu 1969 and 1971.1Wilkey makes no vh ol
the findings and quotes Spiotto as follows:
over a twenty year period in Chicago, the propor—
tional miinhcr ol motions to suppress evidence

[m narcotics and weapons eases) allegedly ob—
tained illegplly increased significautiv. This

I.elstein, /a Sancli nf lineuileJmliec: <enull mul
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the opposite result ot what would lieexpected &
the rule had been olficaeious in deterring police
misconduct."”

This isan amazing conclusion. Spiotto is
utterly unaware that Illinois adopted the
exclusionary rule in 192477 some 37 years
before Mapp. (Besides being a legal re—
searcher, Spiotto isan Illinois resident, so it
is not easy to explain this monumental er-
ror.):w Thus the court was governed by tw»
rule in 1951 as well as in 1969 and 1971 and
the Mapp decision would have no legal
impact on its receptivity to motions to sup—
press.

It could he argued- although it is not a
point made by either Spiotto or Wilkey—
that Mapp had an impact evci in those
states which had previously adopted the rule
because Icdcral civil liberties decisions have
a greater visibility than those made hy states
or because police officers have reason to
believe llial state judges do not take such
decisions serionslv while federal judges do.
This may he true in some jurisdictions,** Iml
il is obviously not the case in Chicago. s
court was clearly enforcing the exclusionary
rule prior to Mapp\ the 1950 study shows
that 9N per cent ot all motions to suppress
were granted.

Even il Hlinois had not adopted (he rule
long before Mapp, Spiotlo’s conclusion
about the rule®s incfficacy would he flawed.
Alter all. il there were no exclusionary rule,
there would he no point in defendants mov —
ing to suppress evidence (such motions
would obviously he denied) and conse—
quently there would he lew such motions
filed and none granted. Thus il would lie

'« The Sctin'li mul Seizure Yinhlciii . . .. xn/irua. 55.
al 37 (i ilid In Wilkrr, st./nr/ n. 1. al 222-223).

37. IVuple v. Castrtf. 111 N.M. 112(1021).
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perfectly natural that the porportion of such
motions granted would rise dramatically
after the Mapp decision when judges would
he constitutionally obligated to consider
them seriously and grant those with merit.
The "significant increase” Spiotto reports
~mmjuld tell us nothing about the impact of
the rule on police conduct; itwould speak
only of the perfectly obvious impact of the
rule on the conduct of defense attorneys.h
Finally, itmight be argued that regardless
ol when the exclusionary rule was adopted,
the percentage ot motions to suppress is
much too high- running 69 per cent in 1950

Existing data make it
impossible to establish

a universal conclusion-

either "yes, itworks?”

or “no, Iltdoesntwork.”

and iu the .30 per cent t 35 percent range in
the 1969-71 period™® and that this iu itelf is
damning evidence of the rule’ iiieflective-
ncss. Chicago, however, isnot avery typical
city iu this respect. As previously noted, in
hrce-lillhs ol large American cities, 10 per
cent or lower ol such motions are granted
and inonly a handlul were over 25 per cent
ol such motions granted.1l Indeed, Chicago
police arc reputed to enforce the vice laws in
a manner which insures that motions to
suppress will be successful."Il Thus they

Il D.k\ -isices willi (Ins iminl, supra & Id, al
TIM l.
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have their cake and eat ittoo by appearing to
engage in vigorous enforcement activity and
yet refraining from seriously endangering
the continued existence of organized vice.

Conclusion

In summary, Spiotto’s study of motions to
suppress sheds no light at all on the efficacy
of the exclusionary rule. Itishighly unfortu—
nate that both Professor bcldesinger and
Judge Wilkey place so much reliance on it
Tl e endorsement of the badly Hawed study
by persons in such positions lends itunde —
serving credibility among readers unfamili—
ar with the subject. That Wilkey and Sehlcs-
inger rely on .Spiotto™ so-called conclusions
so eagerly is (especially in Schlesinger’s
case, as he is a social scientist presumably
experienced in the analysis of data) yet an—
other attestation to the ever present human
tendency to grasp at any straw in order to
promote values and beliefs already adopted.

None of the above ismeant to suggest that
the exclusionary rule isor inevitably w ill be
largely effective in securing police compli—
ance with the Fourth Amendment. What it
is, simply, is a refutation of repeated asser—
tions and implications that the rule is inef—
fective in deterring police misconduct.
Kxisting data at the present time make it
impossible to establish empirically a univer—
sal "yes, itworks" or a “no, itdoesntwork”
conclusion— or even anything approximat—
ing such a conclusion.

Judge Wilkey, Prolessor Schlesinger and
others have every right lo disagree with the
exclusionary rule- certainly there are rea—
soned arguments which can be advanced
against it independent of an empirical one.
But what they do not have a right to do is to
disseminate a myth that empirical studies
show that "ho issue has been resolved nega—
tively. To the degree that empirical studies
ol its impact bear on the decision to retain,
modify orabandon the rule, the public—- and
the decision-makers— are entitled to facts,
not myths. (|

BRADLEY C. CANON isa prolessor ot political
science at the University of Kentucky.

Seo the lollowr ,j article lor an opposing view.



\ no <1 lhe* main issues Ilial students ol

il v.\clus>nnary rule dohnlo is whether
tin ml"." deters police Irom conducting ille—
gal siarches and seizures. Professor Bradley
Canon has discussed some ol the empirical
evidence oe that issue iu the preceding
article. And perhaps he has achieved his
ver\ modest goal- to show that, in some
situations, studies have not completely dis—
proved the rule's elleeliveness in deterring
police conduct.

His findings, however, cannot possihb lie
i iteipreted as a justification for continuing
die rule, il we view the evidence in proper
perspective. One must keep in mind, (ird
and foremost, that the burden is on propo-
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The exclusionary rule:

have
proponents
proven that
it 1s a
deterrent

to police?

by Steven R.
Schlesinger

uents i the exclusionary rule toshow that it
IS an effective deterrent. Some 18 years after
Md])j) v- the available eviileuee does
not *en come close to satisfying that re-
Ipi-.. moot.

Why is the burden on the proponents of
the rule? First, whatever the original justifi—
cation for the rule set forth in lioyd v. 1'niled
Stnlcs- and Weeks v. i'niled States,3 it is

I 367 U.S. 613<IMI).
2. 116 U.S. 616 (IHKS),
3. 232 U.S. 353d 9l I).



dear that the current Supreme Court consid—
ers deterrence to be the primary justific-;iti<m
for the rule.4 If. therefore, the rule is not an
effective deterrent, then it isappropriate lor
the Court to reconsider its position.

Second, it isdear— and the proponents of
the rule to some extent concede- that the
rule has many costs and disadvantages not
related to deterrence. Judge Malcolm Wilkey
has discussed some ol these costs, hut we
would do well to list them again:

= the rule releases many otherwise guillv
persons, some ol whom are dangerous or
violent:5

9 it dimini“hex public respeet ior the
legal and judicial system;b

= jt tails todistinguish hetween more and
less serious crimes™ or between w ilHul. Un—
grant violations In an ollicer and "gond-
faith" errors committed in dillicnlt circum—
stances; "4

= it excludes the most credible kinds ol
evidence;1

= it intensifies plea bargaining, since a
i|tlestioiiahle search mav well be one of the
bargaining points between prosecution and
delonse.10and

1 \s Hic<Till sl inStone \.1ow T IS I'S I
i 110H1: “Tin" diiuniiv jilgilit.imi 1n lircm Insimi-
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= the rule tends to push the judicial®
toward dangerously expanded notions cf
what s a legal search in order to admit
evidence which judges are reluctant to sup
press."

The possibility til deterrence, therefore,
must be weighed against these costs. Since
the proponents of the rule offer deterrence as
a justification for it, the harden ison them to
show that the adv antages ot deterrence out—
weigh these heavy social costs

The empirical evidence

In the preceding article. Professor Canon
describes as a "myth" the claim that empiri—
cal studies have shown that the rule is an
ineffective deterrent. In fact, the empirical
studies, while not conclusive, indicate just
that.

In mv hook, to which Canon repeatedlv
refers, | reported primarilv on the empirical
studies ol Dallin Oaks. Michael Ban. lames
Spiotto. and Prolessor Canon.l Let nx re—
view briellv the findings from each of those
studies.

Oaks" 11)70 studv of law enforcement in
Cincinnati between 195S and 1907 con—
vinced him that:

As ailovice Im direct v deterring illegal search—
es and seizures hv the police, llie A\t liisimarvy
mle ka lalhiie. There K no reason to expect the
lule to have anv direct elicet on the overw lielin-
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17 I"S.1LA/L 105, in. |KIII75I)
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in" mjority of polite conduct that isnot meant o
result in prosecutions, and there is hardly any
evitlence trat the rule exerts any deterrent effect
on the small fraction of law enforcement directed
at prosecution. 4

Ban’ two studies of the impact of the rule
in Boston and Cineinnati, conducted in tin
mid-19607, also tend to confirm the neffec-
tiveness ol the rule.11Ban concludes that the
rule showed spotty effectiveness in Boston
and almost none ii Cincinnati.

Spiotto s study of motions to suppress in
Chicago Between 1950 and 1971 convinced
him that “'the deterrent rationale for the rule
does not seem to he justified” and that
“given the present status ol the law and the
workings of the exclusionary tide, change is
warranted. .. Contrary to Professor

Canon’s findings indicate
the rule may have had
some impact, hut they
hardly make a case for a

substantial deterrent effect.

Canon’ claim. | never endorsed Spiottos
work completely.1l

While Spiottos research contains real
weaknesses, including a faulty research
methodology, his study i.onetheless tends to
show that in Chicago police misbehavior
did not decrease over a 21 year period
(1950-1971) during which [Illinois had a
self-imposed exclusionary rule. Likewise, it
did not decrease in the K)years alter the rule
was imposed on all the states hy the United
States Supreme Court. Thus, while Spiottos
research decidedly does not answer the
cpiextion about how much more police ille—

15. O.iks, M/ ii. (i. iil 755.
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gality there would he without the rule, Chi —
cago"s experience lends little credence to
Canon s thesis that the rule deters over time.

Professor Canon has previously admitted
that itWould he lair to treat these stndii s of
Cincinnati, Boston and Chicago, as well as
studies of Washington. D.C. and New York,
as an indictment of the rule, ifnot a convic—
tion.I7 But he now maintains that two of his
studies, published in 197-1 and 1977, sup—
port the notion that the rule deters.

Canon 3 tidies

Mis 197-1 study attempts to update (to 1973)
evidence on the rules deterrent effect. K
However, itsutlers from so many methodo—
logical (laws anil other difficulties that iks
findings are not very useful. In fact. Canon
now admits that ""'some errors”appear in the
newer article. For example, much of his
study was based on questionnaires which he
mailed to police, prosecutors, and public
delenders in American cities with popula—
tions ol more than 100,000. But he received
retuns on only -7.-1 per cent ot the ques—
tionnaires sent to the police, 35.2 percent ol
those sent lo prosecutors and 10.2 per cent ol
those sent to public defenders, L Thus, the
nature and size ol his sample simply do not
permit valid generalization; it was neither
random nor representative, Those cities
whose search and seizure practices were
least in conformity with current law— those
whose practices would have negated Can—
on’ thesis about the effectiveness of the
rule- would have been the ones least likely
to respond to a mailed questionnaire; they
would hardly have been anxious toacknowl —
edge or to announce their own failure to
obey the law.

Prolessor Canon nowhere stated which
officials filled out the questionnaires. And,
generally speaking, there is simply no way
ol knowing whether the questionnaires were
answered truthfully. Anyone trying to give
the police a favorable image might have
been less than candid in reporting about
police compliance with proper search and
seizure procedures.

K. 7/.
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Cther difficulties

In addition to the general methodological
difficulties in this study, it is important to
examine the research methods that Prolessor
Canon used on three ol his major topics:

munhers ol search warrants issued."-llchang—

es in police search and seizure policies,-1

and successful motions to suppress evi—

dence.-2

Canon asked hoth police and prosecutors
to estimate the numlier of seareh warrants
issued annually in their respective cities, lie
then compared these estimates for the early
1970s with what he admitted were very thin

data concerning the number ol search war—

rants issued in the 1950s and 1960s. Me
concluded, not surprisingly, that there was
an increase in the number issued.

Vet the crucial question is Why there was
such an increase; Canon’ own findings on
causality seriously undercut his argument
for the rule’ deterrent effect. The respon-
"mIs said that So per cent of the increase

could he attributed to an upsurge in narcot—

ics eriines. 21 per cent to judicial rulings @l
judicial rulings on search and seizure, not
just those on the exclusionary rule), 22 per
cent tomore police and better training, and 4
per cent to other causes.2l While these
findings indicate that the exclusionan rule
may haw had some impact, they hardly
make a ease for a substantial deterrent elfect.
Prolessor Canon asked th:* police in the
1971 questionnaire about the extent to
w hich their search and seizure policies had
changed since 1967-0S and, again not sur—
prisingly, they reporlvd that the rule had a
substantial impact. Vet the problems with
Canon"s research strategy here are serious.
As he admitted, statements of official “head—
quarters" policy nun not conform to actual
police practice in the field.21 Further, Pro-

"lessor Canon conceded that "such state—

ments were sometimes unduly generalized
to conlorm with sparsely worded question—
naire altematives 721

Prolessor Canon himself noted that “'some
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policies could be misreported so that they
would appear to be in conformity with the
law.”26 In fact, for the police to hare an—
swered Canon’ questions in a manner
which conflicted with his thesis would have
required them to admit that, as a matter of
official policy, they broke the Jaw. To put it
mildly, the questions themselves contained
strong inducements lor the police to answer
in a manner which confirmed Canon’ the—
sis. Amazingly, some departments did open—
ly admit to policies w hich seemed to conflict
with rulings of the United States Supreme
Court2™ no splendid testimony to the effec—
tiveness of the exclusionan rule.

Finally, Canon®s 1971 study sought toeast
doubt on Spiotto’s research on successful
motions to suppress in Chicago by showing
that Chicago was atypical in that ithad more
successful motions to suppress than the av—
erage American citv. Though Canon did
demonstrate that iu this respect Chicago was
atypical, he ignored the fundamental ques—
tion: what elici tdid imposition ol the exclu—
sionary rule have on successful motions to
suppress iu Chicago and other \nicricnu
cities? What we real\ need to know Is
whether the rule reduced police misbeha—
vior, as we would see lrma evidence of a
decrease over time iu successful motions to
suppress. Neither Spiotto nor Canon has
answered this question.

Prolessor Canon now claims that his more
recent study2" corrects “some errors" in the
first, and ismore rigorous. lu fact, his 1977
study represents one of the most damning
pieces ot evidence produced so lar regarding
the rules ineffectiveness. In his later study,
Canon replicated Oaks" 1970 Cincinnati
study for 19 other American cities. Summa —
rizing his findings, Canon said the data
indicated that the rule "has not always or
even Often worked,"2" “that MVi/i had
seemingly Iittle or no inipa-1 on the majority
ol eases,":(land that the data "do not come
close to supporting a claim that the rule

2. 11
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wholly or [a.L'I'h/ works"3L (emphasiss sup—
plied . 11 these are Canon®s own conclusions
about the deterrent elicit ol the rule, lie is
haiiilv iu a position to criticize those who
conclude that, according to the available
empirical ev idence, the rule is not an effec—
tive deterrent against police misbehavior. -3

The burden of proof

It s crucial to return lor a moment to the
discussion ol the burden ol prooi with

which lbegan this essay. Certainly. Profes—

sor Canon has not even come close to satis-
lying the heavy burden of proving the rules
deterrent effectiveness. Such proof isclearlv
required when deterrence is the primary
Justification eurrcntlv used by the Supreme
Court lor the ride, and when it entails so
inanv serious costs and disadvantages.
Furthermore, criminal justice literature

supplies many reasons lor doubting the de —

terrent effectiveness ol the rule. First, the
operative scope ol the rule is limited- oulv
evidence presented at trial, a narrow stage in
die criminal process, isexcluded. Thus, die
trial affects oulv a small proportion ol police
activity/™ (liven the extraordinarv amount
ol plea bargaining iu Amciiean courts todav.

the instances iu which the rule can be in—

voked at trial are dramatically reduced.l'
Second, the impact ol the rule falls only
indirectly on police- it does not discipline

the errant ollicer: the brunt ol the exclusion—

ary rules elfc 4 is actually borne by the
prosecution, which generally has lidicor no
power lopunish police misconduct/15Third,
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officers whose illegal actions result in lossol
convictions mav receive the implicit or ex—
plicit approval of their superiors.3 Fourth,
trial judges do not oltcn explain to officers
why their evidence © excluded: the impact
ol the rule s limited il the police arc not
informed oi the nature and effect of their
wrongdoing/T

Filth, loss ol convictions through exclu—
sion ol evidem isnot as serious a matter for
police as might be thought, since police
effectiveness usually is judged by the num —
ber ol "'collars" or arrests, not by the number
o] convictions. Sixth, in jurisdictions where
prosecutors decline to prosecute cases with
substantial search and seizure problems,
there arc relatively lew instances iu which
the rule can be invoked/BSev enth, there are
some strong indications that the rule even
encourages certain lomis ol police miscon—
duct.3l
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0'). Our stud, ilealme willi tins problem uutcs tliut
Ilic sailit* piilirr iilliicis arc involved tcpcalcdly in
illegally rimdnrinl gambling raids which emild very
easily have lipi'ii carried mil iii a legal manner, lor
example, liv obtaining arresl warrants. The study eon-
i link's tliul siime gambling raids are intentionally eon-
diu‘cd in violation ol seauli and seizure rules ". .. to
immunize llie gamblers wlole at the same lime satisfy -
ing llie piiblie Ilial gamblers are being barrassed by
police.” Gsisli Tharks m Ilir I'ninuintimi of Criminal
Jnslieg, I li.i.. 1. Hkv. VSi, WI-2 (19511

Another studv imlieati's dial police allegations as In
how ei'idem e was nlilainetl changed alter die Mapp
decision, although aelual polite practices did not
change substantially. The data indicate llial police
nllii els nllcu l.ilirieate leslonnuy lo avoid llie elici ts ol
\/</I</i-hasid motions lo suppress illcg.illv seized evi-
ilenee. Islifeel of V> p. (ifin on Police Seareh mul
Seizure I'lactires in Xnrentirs Cases, | ('oi.t'M. J. L.
ami Soc. finin. )1.(i (I'KiSt.

Also. Ilaks notes dial llie rule ileates an incentive fir
Iving In llie pnlice and. through inleivlevv s with polii C
ollieials, lie doi'iiuieiils Ilie most common types ol
silnaliims iu wiliu li police laliri.nlion occurs. Oaks,
supnt ii. .5 al 7 1Me 12,

Tor a general diseiission ol the reasons lor doubting
Ilie deterrent clb'div'cncss ol die ew'bisiimnry rule, see
Seblesinger. wu/ir/i u. 11. al otititl. A more caretr |
reading nl mv Imok wmild have simvvn frolessor Cam n
Ilial | did uni. as lie implies take die position dial the
rule totally lads lodeter. In I '.cl. | oliserved: "There can
be no doubt llial a certain num ier oi illegal ads are
delerred liv llie rule, lor H. nv lav euloieeliienl olfleials
must lie relm I.ml lo gallic.” cvider.ee whu b will be ol
no value m court.” lll. at 5li.



Ending the rule’s tyranny

Two major rationales for the exclusionary
rule, other than deterrence, are that it pro—
tects both individual privacy and the integ—
rity ot the American judicial system. | have
attempted elsewhere to shew that both of
these justifications are inadequate and un—
satisfactory"0 space does not permit me to
address these matters further here.

If, as | have suggested, the rule lacks
substantial justification, the most important
practical problem ishow tomove away from
the tyranny of the exclusionary rule as the
only remedy for any and all police search

The Court should make clear
that states which develop
acceptable substitutes
will no longer be saddled
with the exclusionary rule.

and seizure misconduct. If the rule were
simply abandoned without some substitute,
the police might infer, in Chief Justice
burger®s phrase, that “open season”" had
been declared on all criminal suspects— that
all constitutional restraints on search and
seizure had been removed. Ihave suggested
elsewhere that successful altematives to the
rule probably would involve a combination
of: police discipline imposed by an inde—
pendent review board to which cases of
police misconduct would be reported by
victims, the general public or judges; and an
improved civil remedy for innocent victims
of illegal searches and seizures

What the Court should do is to make it
clear that those states which develop accept—
able substitutes will no longer be saddled

m S, LWeRT. W7IW IL 11 @ 17-.50.Wv.S7.

11. liivens v Si\ t'likumiii Xaiiicil Audits, wr/inrti.
S it 121 illiirucr. (.'J.. ilissi‘iitini:).

12 St-lik-siui'iT. \itiirii it. 12. i liaplir 1.

with the exclusionary rule. For their part,
state legi. futures and Congress should enact
altermative schemes along the lines I have
suggested and test them in the courts
through cases reviewing criminal convic—
tions. The fundamental standard forjudging
the acceptability of such substitutes would
be the promise they offer for accomplishing
the two objectives of disciplining police
officers who engage in improper searches
and seizures and of compensating the inno—
cent victims of police misconduct.

Judicial and legislative actions of this
kind would have several substantial bene—
fits. First, no jurisdiction could successfully
avoid dealing with police misbehavior. Sec—
ond. we would discover whether the states,
whose public officials (especially the attor—
neys general) have vehemently criticized the
rule for years, are willing to shoulder the
burden of formulating and testing alterma—
tives to the rule. Third, diversity of experi—
ence among the states and the federal gov—
ernment would provide some real evidence
(not speculation) as to how the rule operates
in comparison with its altematives.

We should try such altematives at the state
and federal levels and use the resulting
knowledge to guide future attempts at deter—
ring po.ice misconduct. Such elforts may
move us closer to an effective law enforce—
ment system and away from the irrational,
capricious and sometimes downright dange—
rous results of the exclusionary rule. The
prospect of state and federal altematives to
suppression of evidence renders the future
uncertain, but such uncertainty seems to he
the only way to move us away from the
tyranny of the exclusionary rule. (|

STEVEN R. SCHLESINGER is an assistant pro-
fessor in the Department of Politics at The Cath-
olic University ol America.

Editor's note: Bradley Canon has
prepared a response to Steven Schles-
inger’s criticisms, but our deadline pre—
vented us lIrom including it in this
issle. We will publish Canon®s
response— and a firal reply from
Schlcsinger— next month.



A distortion of justice

Iwas delighted in teail Judge Wilkey"s article
mi die ex< lusionaiv rule (November. MI7S). It
slates with adiuiiahle clarity and lieaiililul
logic Hieviews of a vast majority ol lliepeople
of this (oiiniiy, im hiding our judges.

lhe mle ol e\clusion disioris justice so
monsiioiislv dial a detennined effort inusi be
made 10 eliminate il. 1 i dial Professoi Kam-
isai"s aigmnenis desperately needed lo he an-
siveied. Inn 1did noi expect smli a hiillian
answei.one which totally desiioys all argu-
menis olieied lo suppoil the rule.

Iwould like lo see copies ol diealticlemade
available lo die I"lesidem. die Attorney Ctn-
eial. and even tuembei ol Cnitgicsx. Also. |
hope dial 1theAmeiic an Judical me Noe iely, die
Ameriean Km Assoc iaiion and every oigani/a-
ticn involved iu dieadininisiraiion ol the sys—
tem ol ciiiiiinal jus icewill gel behind a Hill lo
eliminate die cxrliisionaiy rule and create an
al iepi.ilik. el & live and meaningful aln'..ia-
Ine.

Cecilge M. Siail
Judge

Fifh Judic il Discn i
S/innrr, 1lew/ 1"huinia

Too liberal construction of the law
To exclude eei lain ev idem e because of ac lions
nl die law enloic enieni olficer merely senes to
luisii.iie the judicial system and release the
ciimiuval and leave iheciii/enry iinpmicc ted.
Does permiiiing a known criminal to go lice
seive anv pm pose Inn dial ol ahstrac | lieoiy?

The aigumetii dial williom this safeguard
inlirecm titi/ens will lieaccosted is not valid.
Alici all. law enloiceinent officers are pail of
1dicc iti/emv:die proper procedures and guide—
lires. enloiced hv novel iincilial agenc ies,
would pinice tall of us. while ai die same lime
piomotiiig justice. All Hogli somem etzealous
nlliccis may occasionally cite roach upon err-
lain si.md.uds of liberty and privac v. out svs-
cinasawhole should pot he made losullei hv
a too lireialcoiisimc lion ol die law.

.Societies duoughoui history have cxpcti-

enced crime and nuts is no exception. The
increase, |believe, isdue to factors over whir h
the courts, for die most pai t have 110 control.
Some testraint is necessary, hut | believe the
exc lusionaiy ruleand thosewho support itate
creating a destructive: and corrosive momen —
tum dial will erode the foundations upon
which out country is supported. We must
move in ihcoppnsitcdirection and findamote
1" _-asorehlle positmi .
... A._H Johnston
Rimiing/iom. Alohainn

A clarification from Professor Canon

In invarticle” Hieexc lusionai v iule: have crit—
icsproven that ildoesnt delei police?"' (Marc h.
li)~J). Idrew the conclusion dim James Spiotto
was unaware dial Ilinois had adopted .lie
exclusionary title prior 10 die AZ% v. Ohio
decision in 1Kil.

Mv cone lusion was based upon a staieneiii
inMi. Spioilokai lie le"Scatc fiand Set/me: An
I".npii ic 4 Studv ol the I>xc lusionaiy Ruleand
lis Al keinatives” published m die2 loin nol ol
|.ciiiil Slintic.s L 2 1d @dT."ll which iced as
follows: "'As pointed out eailiet in ilus study,
during the period H);VMH70. in die-course of
wliic li die exc lusionai v 1! Ewas itilroduced in
Ilinois,..."

Mr. Spioito"s ai tic lewasa comleiisaiion ol a
lougei study lie conducted v liich s unpub-
lished bin available from the 1’nivcTxity ol
Chicago l.aw l.ihiaiv and die 1".S. Depart-
nieni of Jusiice. In Ibis oiiginal study, ii s
(Juiic deal dial he is lidy- aware ol Illinois”
eailiei adoption ol the exc lusionaiy mle.

Il isalso cleat dial this studysmain cimiri-
huiion sdiedevelopmeni ol exiensivedaia on
Chicago police prac tices heat ing generally ar,
theexc lusionaiy ruleand dial Mr. Spioi todoes
not approac 1l thesedata loiii abeforeand allei
perspective. llowevei, in die process ol con—
densing die siiidv, some of die language was
changed wliic licould lead readeis lo believe il
was a hc-loicand alter sichv.

lam linppv m <t the rc-oad siinight iu this
mallei and lam soitv lot anv meonvenieiice
caused lo Mi, Spioiio.

Hiacllex Canon
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A postscripton empiricalstudies
and 'theexclusionary rale

by Bradley C. Canon

Much ol what Professor Sehlesinger writes
does not reply lome at all. Monthly halt ol
his space is devoted to a hi’* summary of
several nun-empirical reasm.; for modifying
of abrogating the exclusionary rule and toa

etchy presentation ol an altemate mecha-
iisn. Insofar as the series of articles iIn
Judicature fires, I have no quarrel with him
over this aspect of his rcspou  In fact, in
dosing mv earlier piece, | acknowledged
that some reasoned lion-empirical argu-
ments could he advanced against the rule
(pajie 13).

But as Sehlesinger hitnsell noted, | cta
more "modest Huai" lor my article. lwanted
1o relate Judge Wilkey’s emphatic asseilion
that the empirical ev idence availahlc on the
subject conclusively proved the ineffective—
ness ol the exclusionary rule in deterring
police violations ol the fourth Amend—
ment.1 (liven his status as a federal judge
and the sweeping nature of his statements, 1
feared that readers unlamiliar with theem —
pirical studies themselves would accept his
assertions uncritically.

Sehlesinger allows that I may well have
achieved my goal of showing that the evi—
dence does not demonstrate the rule"s inef—
fectiveness, and then adds that my findings
cannot Bt considered a justification lor the
rules continuance. Hut I never argued that
the evidence justified retaining the rule. In
replv ing to lodge Wilkey, Iwas quite explic—
it iii concluding that available evidence is
inconclusive at this time and gives no real
comlort to either side. My purpose was to

U.ilkes. Jir i>uliNiniiiiiti mlr i liii slimness 1 uliil
||n|r||||J02 utlintilur 215 1107.9).

Kditor s note:. Does llie exclusionary
rule deter ollce from making illegal
searches:3 That question was a topic of
discussion in Judicature last month as
Part of the Kumisar-Wilkey dehate over
he exclusignar _rule (Au?ust 1078,
\ovember If)zs, i'ebruary 107.9).
Professor radley ("anon said that
studies so farliar; not been concluswe
In some cities, tie_rule appears to work,
in other cities, it jloesn t. In reply. Pro-
fessor Steven' Sehesmgzer ar?ued that
studies which support the rule's effec-
tiveness contain jar mere weaknesses
than those which question ils deterrent

value
IIere is the Jinal exchange between
the two authors.

counteract a myth that all the available evi—
dence indicates that the rule has tailed to
work.

While there is no disagreement that my
first article achieved its goal, Sehlesinger
uses his discussion n|] mv position as an
opportunity to advance (he proposition that
the proponents ol the exclusionary rule have
the burden of proving that the rule is an
effective deterrent to illegal police behav ior.
Il isa somewhat surprising argument since
it has been the rule’s opponents—- ()aks,J
('hiol Justice burger,1 and now Judge
Wilkey— who have initiated the disc ussion
ol the empirical findings. Why do they do

2. ().iks, Slijihiini: lir /. u siiviiiniirii 1nlr in Srorrli
unit secure. I7 V. Cm. L IW.v.005(107(11.

1 linens \, SA\ tiikiiiivvii N; Eimimvilri.il \ar<otii s
I\I/It'lcms 1011'.S, 5X8. 1|l 11071 Hlliiraer. (.7 |.. ilissi.Mil-



this il llir burden ol prool is on Ihr either

sitie”4

The problems of research

In discussing mv in\estimations into the

rule’s impact,” Sehlesinger concludes that

my findings are, "not very useful” (page

H)(@). Man;, of his criticisns amount to little
more than the stressing ol problems and

caveats 1 acknowledged when writing the

articles. A point-hy-point counter-discus—
sion would he rather time consuming and

repetitive ol what 1have already said in the

articles about these problems. Let me in—
stead oiler a brief, general discussion about

the nature of empirical research into the

impact ot the exclusionary rule.

Obviously the best way ol obtaining data
about the deterrent elFect of the e.xelnsionarv
rule is to observe large numbers ol police—
men surreptitious!) as they perform their
duties, but thats logistieally and financially
impossible (and perhaps ethically imper—
missible),™ so social scientists use altemate
methods. I have used two basic altematives
in gathering mlormation on the rule’s im—
pact upon police behavior: (I) thawing in-
lerences about their behav ior Irom recorded
data, sinh as arrest and search warrant re—
cords; mid (2) asking law enloreement offi-
etals ipiesl ions about their policies, observ a-

ti<ns and behav ior.

I Wihiw nl il illdiinlis ol ctihichig
tnoi inel-ulitoii diiipiiuiil VA mlo i nule’s im
pnl i Hie mi mu Irsist” i ilme nl_ e "'ressul evi—
dente. tstigei e Imi"deii w il ini lieeinlimet Ip
*[1lhi side

> C.mnu. I\ ihr Lyrhistimani lInlr in luiilinu
Ileecdllf»3 Snidir Vel Dnln mul n /7ivi \uniii\l </vreifie
lions I.mulininn. (ig kv 1., I li.SI (IU7I1 and C.mnn,
fi siex Mlir P'ljrilii eiiivt nf Oh it Llhtrlirs Ihllrirs ill
llu Sinlr mul i rilrml Lmcls: Thr <hisr nf Ilir K.vrii-
\imuini HUh'. 5 \vi. I'm.rues (). aT (11)77).

h Mnienver, even il siuii nliservaliiiii emild lieeill-
lied mil. il vmiiilil mils til Zerill us jilnuil 1ln* piesenl dav
stale nl [>idi<e lieliavior Willi regard lo illegal seari lies
We vvimid still l.ul, inmpamiive inliirmalmii alniiil
«ai. li Iniiavmi lielore Imil when the<amrl le'pnsed llie
ode on Illm stall's in Mapp v. Oliin, iliT I'.S. (il k Ol
inurse. llieie is no wav sm li mli>rmiilmn eonld In'
nlilaoied now.

7 (kiks. iii/nuii, g,

S Itm. llie pilet nl Mapp v. Olim no Pidiie
Iteliavim" lleiuered al Ilie Midwest I'ulitieal Seieuee
\ssiit i.limn meeting, Chieiigu, Mav, 1°)7.1) and "l.mal
('mills v Tlie Snpieme <.'mill [Ilie Imp.n I nl Mapp v
I Him iileliveied al Ilie meelmg nl llie Aiui'rn an I'olili-
lal Siuini  Vssmlaliilli. New Orleans. Nepiemlit |
107 >

elab liiilitiiluir \Hluinr H, Xunihrr HAnil, 1/71)

Presumably, Sehlesinger does not object
1o the first altemative; Oaks,7 Ban,” and the
Columbia study which he cites favorably9
also use »his method. However, he objects to
the second altermative because he thinks my
respondents were likely to have falsified
their replies- especially the police who he
believes are fearful of admitting violations
of the Fourth Amendment.

.Now perhaps a few did lie. And, on the
other hand, perhaps one or two calculating
respondents reported violative policies
.vhere none existed in order to create the
erroneous impression that the rule is not
working and thus augment its chances of
abolition. But the point is that there is no
real reason to believe that police lying is
very extensive.

Social scientists frequently ask people
questions (promising anonymity, as I did)
about their private, embarrassing or even
illegal behav ior. Oulv in this manner can we
study such phenomena as voting behavior,
sexual behav ior, drug use, and wife healing.
No one seriously contends that such studies
are not very useful. Are the police any differ—
ent?

Beseareheis such as Skolnick!'and Was —
hy" have had no difficulty iuobtaining from
them admissions ol illegal acts or unconsti—
tutional policies. Indeed, iIn the past the
police were quite candid about their viola—
tions of the Fourth Amendment ,a As the
exclusionary rule pertains to the admissibili—
ty ol evidence in court and contains no
punitive sanction against those transgress—
ing the Fourth Amendment, there is no
reason lor llie police to he less candid now.

i). to din tinnk. Kxci.csioyvhy In)l'sih;k; Tin:
I’nom.i.vi or i i.ii.vi.i v oiii viNia* Kuviiii;nci: (New
Vmk: Oi'kker, vltuccl, Inc.,_l_il7 , elinp. T, Selilcsingi. T
Invnriililv i iliw Comment, iljlrrl nf Amvizi r. Ohm nn
Inlirr Sriiirli mul Srizurr 1’'rnclicrs in Xarinlirs f.Vivey,
I Col |. L., Sue. I'mms. Sb ||0(iS) which draws
inli'leiut's Imm reenrded dnin.

Id. lemme Sknhiii k. |i siire \\'iinor i I'mvi.. Law
r.MOIK I vii nl i\ Dimoi nvi B Sika. lv New vmk:
Wile), IOIT.

1. Slalliicii Wiislw, Svivi.i. Tows I'oi.icf a\i> Tin:
Sei'iu-.vii: Coem. Levingtiin, M.iss.: Lexington Hunks,
19)7«.

Ig. Minpliv. llir I'rolilrins nl (*uin/ilnnnr Ini Inlirr
Dri>dirtinent,, 11 13\ 1111 AL 0'g) (10(() ,uid Kiniiisai,
Lhi llir Turtirv nf I'nlin-1'rmrrutnr Orirnlrd (lrilicis of
the (‘Uiirl. 11 ( ouvia.l. 1.0 [T il 111-1) (1(KM).



A comprehensive picture

Tlie object ot my investigation was to obtain
.scomprehensive a picture of the impact oi
the exclusionary rule as my resources would
permit. twould have been foolish to ignore
the possibility of asking questions of the
actual participants in the impact process for
tear that a few would lie. The data were
collected and reported with proper cautions.
Standing alone, they are not as reliable as
recorded data, but they do not stand done.
The questionnaire results show basically the
same conclusion as the recorded data— that
the exclusionary rule has a differential im—
part as a deterrent. The similarity of results
enhances the questionnaire data’ reliabili—
ty.
Since il is so diliialt to obtain quality
information on the impact of the exclusion—
ary rule.ll researchers are necessarily going
1o have to accept data that Is not as reliable
as tliev would desire. I0/en the recorded data
contain soue-religbility problems; inlerene-
es drawn from them are based upon assump —
tions whose accuracy Ispresumed but is not
1L I per cent certain- for example, that a
substantial pi Portion ol narcotics arrests
result 1rom police search and seizure behav—
ior. Moreover, even Oaks anil ban, whose
research methods cause, Sehlesinger no
problems, sometimes use data based upon
interviews with law enloreement officials or
Judges.11

To conclude, Sehlesinger may want to
aruge that the problem ol reliability ol data
makes studies of the rule’s impact "not very
useful." but il that s the ease, why bring up
the empirical question in the first place? If
w e are going to consider the evidence as a
meaningful lactor indetermi tig the future
ol the exclusionary rule, we reg*, lo do so as
thoronghlv and as dispassionatelv as possi—
ble. ™
11 <<iiinmtl, <ii _I_IIj'_I.iiiqtiiliinrsiifIuii?iiiifiil I.uil-
iiiilluity nl Hlir I'\i lii\ii‘inini lInlr: .1 Crlth/iie nf llir
SinnlIn lirn iin hmul I nilril slairs r. (niliiiuhil. 1it) Nwv,
F 1, litv. 7 lio7.1t.

L (iiks. 0. 2.l 701% 717, 7'HI-i I; livii. lLueul
(niiH\ . . mi/i/o B S. imwim,

BRADLEY C. CANON is professor of political
science at the University of Kentucky

A reply to

Professor Canon

by Steven R. Sehlesinger

In large measure, Professor Canon% re—
sponse to my article misstates or evades
w hat | said. He claims, for example, not to
understand why the exclusionary rule®s pro—
ponents must bear the burden of proving its
deterrent effectiveness. There are at lesst
two reasons.

First, the Supreme Court has made clear,
since 19fi5, that it regards deterrence of
improper police behav ior as the primary
rationale tor the rule. The leading eases on
the exclusionary rule in search and seizure
make this point eplicitly.” Il the propo—
nents ol the rule are unable to show that it is
an elfective deterrent, then il is time for the
Court to reconsider its position.

Canon claims not to understand why
Chic! Justice hurger,™ Judge Wilkey <and
Prolessor Oaks" have initiated a discussion
ol the empirical findings il the burden of
proof rests with the rules proponents.
Clearly, they have done so because the ex—
clusionary rule rests on a proposition for
which, as they and 1 have argued, there s
very litte empirical support. In short, bur—
ger, W ilkey, Oaks and I believe that Su—
preme Court decisions should be rational
and that irrational decisions should be over—
turned.

Second, proponents bear the burden of
proving the rule’ deterrent effectiveness be —
cause the exclusionary .ule has many costs
and disadvantages, some ol which I men*
t.woed iu my previous article (pages -10-1-
16). Contrary to Canon®s claims, therefore,
my discussion of non-e npirieal aspects of

1 Seclinklctter v. 1'.S,,."isl v'.s.(11S,030-35 (10()5);
I''S. v. Oalandra, 111 U.S. 338, 1-17 (107-t); and Slum* v.
I'mwll. -12S U.S. -I(15 ISO (11170).

2. Hivens \. Six Unknown Named Federal Narcotics
Agents, KM I'.S, .138, IIti (107!) (ltuiger, U.|., dissent-
ing'.

A Wilkey, Tlie exeliisiniiiirii mlr: rt/ir/ srififirreww mliil
n iil-ine-M-i JCDIC. VI eta; £15 11078).

. v)aks, Shulifinu the Kxrliisiiiiuirii liule in Sriirrh
mul Seizure. 37 i, Out. I.. Hkv. *{5110701,

45*



the rule is plainly responsive .0 him; itisthe
responsibility ot the rules proponents to
show that the advantages of deterrence out—
weigh these heavy social costs

Canon distorts m\ position on the state of
evidence when he says that “Sehlesinger
allows that 1 may well have achieved my
goal of show ing that the evidence does not
demonstrate the rules ineffectiveness.” In
fact. 1 said that “the empirical studies indi—
cate [that the rule is an ineffective deter—
rent]" (page -406). although, "IN Some situa-
tions. studies have not completely disproved
the rule’ effectiveness in deterring police
misconduct.” ¢ go 4L emphasis sup—
plied).

As Ishowed previously, all but one of the
seven <tinlk  discussed by Canon and
me— those ol (Qaks. ban, Spiotto, Canon and
the Columbia lonrnal of Law and Social
Problems— conclude that the mle does not
generally deter/" In lad. Canon himself con—
cludes. in his most recent and methodo—
logically sophisticated study, that "the rule
has not always or even 0ften worked" and
that the data ""do not come close to support—
ing a claim that the rule wholly or largely
works._"T(Emphasis supplied). Although his
earlier study suggests that "many of the
findings support a positive inference- that
the rule goes lar toward fulfilling its pur—
pose/it suffers from so many methodologi—
cal and other flaws as to be less than useful .7

Canon discusses only one of my many
criticisms of that 197-1 study- and not tx*
most important one. That study used ques—

5. O.dks, i 1. I; Hen, "Tlie Impact ul Mapp V.
ohio_im Police Heliaviur”? (@livered, a the annual
meetlng nt she Midssist Rolitical Science Association,

preme e The Ir)TpaCt oluslf’“|y|vc%1ﬁ’t§ dellve?gd_
athe i meetl ot the American Rl

mm“iﬁ oy o %Fuljgﬁ FC&&%SII %Oe{r% :ﬁ
Eﬁ fi

mu1 21 L

E’(I)ch glerﬁ llgohvmlu“1 nlns ou
|||c‘l%| ?m?z On /%ﬁm |C|eso'fthﬁ
noll oeo Lev s ||e 0Se0 ary

%Sfﬁ‘fce IéEO ¢h mﬁ%lzure roe |ee in %OTCO
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tionnaires to elicit information from the po—
lice and others about their search and sei—
zure practices. For the polia to have an—
swered Canon questions .n a manner
which conflicted with his thesis that tierule
deters would have required them to admit
that they broke the law. | leave it to the
reader to decide how candid the police
would be iIn these circumstances.

By arguing that other researchers have
used similar procedures. Canon does not
demonstrate the strength of his own study
but the weakness of the others. Furthermore,
the studies he cites appear to have collected
data directly from their subjects, whereas his
own study depended on two tiers of police
responding, each with s own incentive 1o
color the facts.

Canon’™ response ignores major problems
with his 1974 study: the nature and size of
his sample (well under 50 per cent) do not
permit valid generalization, since the sam—
ple was neither random nor representative.
Those cities whose search and seizure prac—
tices were lesst in conformity with current
law would have been tlieones least likely to
respond t a mailed questionnaire; they
would hardly have been anxious loacknowl —
edge or announce their failure to obey tie
law.

Canon also ignores a second important
problem: responses to the questionnaire in—
volving official headquarters policy “may
not conform to actual police practice in the
field."HThat Canon conceded this defect in
his 1974 study does iot improve the reliabil—
ity ol his conclusions.

Wlict, then, isthe bottom line? It isthat all
of us live under the irrational tyranny of an
inflexible rule which releases many dange—
rous and violent persons and which, as Pro—
fessor Canon limself liass admitted, does
“not always ot even often” have a deterrent
effect on police. Perhaps it is fair to sav that,
as long as wv allow the rule to continue, we
deserve what we got. O

H hi a7q. ~

JTEVEN >, SCHLESINGEFt is an assistant pro-
fessorin t'e Department of Politics at The Cath-
olic Ualver ity of America.
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10 Alaska
AS 25.30.080(@) are jurisdictioal, so that
her failure to oppose the motion did not
result inwaiver of the jurisdictional defect.?

[2]1 In addition o the jurisdictioal de—
fect inherent in the August 1977 superior
court proceeding, we think it of further
significance that the superior court denied
Karen"s January 1978 modification motion
without conducting an evidentiary hearing,
although one was requested. Given the jur—
igictioal flaw underlying the superior
courts August 1977 order and its subse—
quent denial of a hearing to Karen on her
motion for change of custody, we have con—
cluded that the matter should be remanded
1o the superior court for the purpose of
conducting a hearing t determine custody
and visitati”  hts.

Remai further proceedings.

BURKE, j -, not participating.

@ (<TKUUSHISFSUN>

7. Even If th* superioi court has assumed lhai
primary jurisdiction was vested in Alaska, be-
cause il v as the state of initial jurisdiction and
Ronald still lived here, AS 25.30.050(a) still
precluded Alaska from assuming jurisdiction
until ihe Oregon court declined jurisdiction.
Srr Commissioner's Note to § 6 of the Uniform
Child Custody Jurisdiction Act (U.L.A.) (1973):
"When the courts of more than one stale have
jurisdiction under section 3 or 14, priority in
I'une determines which court will proceed with
the action

S. Although the jurisdictional underpinn'ngs of
tlie superior court's August 1977 order have
been voided, K can he persuasively argued that
in February >97« when the superior court de-
nied Karen's motion for change of custody, it
did have jurisdiction since the Oregon court in
October 1977 had declined to exercise jurisdic-
tion over Karen's modification proceeding.
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STATE of Alaska, Petitioner,
V.
Theodore GLASS. Respondent®

STATE of Alaska, Petitioner,
V.
Michael THORNTON, Respondent

James W. ALDRIDGE, Appellant
V.
STATE of Alaska, Appellee.

Thomas Lee COFFEY, Appellant
A
STATE of Alaska, Appellee.
Nos. 3565, 3764, 2965 and 3002.
Supreme Court of Alaskn.

May 5, 19/.

The Superior Court, Fourth Judicial
District, Fairbanks, James R. Blair, J.,
granted defendant™s motion to suppress evi—
dence obtained by electronic suneillance of
alleged narootics transaction which gave
riz to defendant”s ind"Ctment, and Suite's
petition for review was granted. The Su—
preme Court, 583 P.2d 872, affirmed. On
rehearing, the Supreme Court, Boochavcr
C. J, held that under circurstances,
from Glass, Thornton, Aldridge, anil Coffey
caes, which were considered by Supreme

Given the foregoing and the fact that the chil-
dren have been in Ronald's custody in Alaska
since October 1977, we deem it appropriate
that the children remain in Ronald s custody
pending resolution of the custody issues.

Further, upon remand of the case to the su-
perior court, we think the determination should
he based on Ronald's July 1977 motion for
change of permanent custody from Karen.
Since the superior court lucked jurisdiction to
modify the earlier award of custody lo Karen nl
that lime, and no subsequent hearing was neld
prior to the judge's February 1978 affirmance
of his order, we think the burden is properly on
Konnid to show that permanent cus.-riy should
he changed form Karen to him. Tlie court's
determination, however, should be based on
the best interests of (he children nt the time
that that determination is made.
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STATE v. GLASS Alaska
ate es. Alaska. SOPM b

Court as one case, Glass decision holding
that warrantless electronic mor itoring of
conversation between police informant and
defendant violates defendant”s right of pri—
vacy and freedom fron: unreasonable
searches and seizures under Alaska Consti—
tution, would apply only prospectively to
activity occurring on or after September 15,
1978, date of decision.

Ordered accordingly.

Burke, J., filed concurring opinion.

Rabinowitz, J., dissented and filed opin—
ion in which Connor, J., joired.

L Courts «=100(1)

Apart from Glass, Thornton, Aldridge
and Coffey cases, which were considered by
Supreme Court as one case, Glass decision
holding that warrantless electronic monitor—
ing of conversation between police infor—
mant and defendant violates defendant®s
right of privacy and freedom from unrea—
sonable searches and seizures under Alaska
Contutution, would apply only prospective—
ly to activity occurring on or after Septem—
ber 15, 1978, date of decision, where pur—
pose of decision pointed decisively away
from retroactive gyplication, reliance by
law enforcement officials on pre-Glass law
was reasonable, and retroactive application
would have subsUntV negative effect on
administration of jUuf .ie
2. Courts «=100(D)

If a decision simply applies an estab—
lished rule of law, even if in a new factual
situation, question of retroectivity does not
arise; question of retroectivity arisss only
when u court announces a new rule of law.
3. CourtH *=>100(2)

Constitution does not require that new
rules of law be given retroactive effect, at’,

a court must make an independent decision
in cnch case.

4. CourtH /700(2)

When stability of legal norms and con—
tiruity in application of such norms are core
values tc be protected in fashioning a legal
rule, general rules of law promoting pre—
dictzbility for those who must relv on rules

are favored; in determining retroectivity,
however, these policy considerations are not
extant; Supreme Court does not want
encourage people to disregard law in expec—
tation that courts will change law and that
change wit, be retroective, and thus \yhen
issle of retroectivity s concemed, case-by-
case approach i particularly desirable.

David C. Backstrom, Deputy Public De —
fender, and Brian Sortell, Public Defender,
Anchorage, for respondents Theodore Glass
and Michael Thormton.

James H. Cannon, Johnson, Christenson,
Shamberg & Glass, Inc., Fairbanks, for ap—
pellant James W. Aldridge.

Robert Merle Cowan, Kenai, Walter
Share, Asst. Public Defender, Anchorage,
for appellant Thomas Lee Coffey.

Dean J. CGuareli, Patrick J. Gullufsen,
Asst. Attys. Gen., Daniel W. Hickey, Chief
Prosecutor, James L. Hanley, Asst. Dist.
Atty. and Avrum M. Gross, Atty. Gen., Ju—
neau, for appellee and petitiorer.

Before BOOCHEVER, C. J, and RABI —
NOWITZ, CONNOR, BURKE and MAT-
THUWS, 20.

OPINION ON REHEARING

BOOCHEVER, Chief Justice.

@ InSlate v. Gloss, 583 P.2d 872 (Alas—
ka 1978), we held thnt warrantless electron—
ic monitoring of a conversation I>etweon a
jiolie informant and a defendant violate™.!
the defendant™s/right of privacy and free—
dom from unreasonable senrches and sei—
zures under the Alasku Constitution. On
Janunry 15, 1979, after considering supple—
mental briefs by the parties, we issued an
order, with opinion t follaw, stating what
cases would be governed by Glass. Stale v.
Glass, 583 P.2d 872 (Alaska 1978), Stale v.
Thornton, 583 F.2d 836 (Alaska 1978), Al-
dridge v. State, 584 P.2d 1105 (Alaska 1978),
and Coffey v. Stale, 585 P.2d 514 (Alaska
1978), arc governed by the new ruling,
Apart from those cases, the Glass decision

will apply prospectively to activity occur—
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ring on or after September 15, 1978, the
date of the decision.1

[2] Ifa decision simply appl ss an estab—
lised rule of law, et - if in a new fectual
situation, the question of retro  tivity does
not ari®e. The question of troectivity
arises only when a court annouices a new
rule of lav. Milton v. Wainwright, 4o7
U.S. 371, 381 n. 2, 92 S.Ct. 2174, 2180, 33
L.Ed.-2d 1,9 n. 2 (1972) (Stewart, J., disset—
irg); Desist v. United States, 394 U.S. 24,
247-48, 89 S.Ct. 1030, 1032, 22 L.Ed.2d 248,
24, rehearing denied. 395 U.S. 931, 89 S.Ct.
1776, 23 L.Ed.2d 251 (1989).

This court had not previously decided, or
even discussed, whether a warrant require-
n.*nt applied to participant monitoring, but
most ftoeral and state decisios, including
the pl*/rality decision by the United States
Supreme Court in United States v. White,
401 U S. 745. 91 S.Ct. 1122, 28 L.Ed.2d 453,
rehearing denied, 402 u.S. 9w, 91 S.Ct.
1643, 29 L.Ed.2d 156 (1971), had not im—
posed such a requirement.2 Defendants
point lo law review articles discussing the
increasing independence of stale courts, and
past decisions of this court interpreting our
state constitutional guarantees, specifically
the right t privacy, more broadly thnn
federal guarantees. They argue that the
law enforeement community should have
foreseen that Alaska would adopt a war—
rant-requirement and add that the police
should be encouraged to dotain warrants in

1 In arriving al our decision, we considered the
detailed urgumer.es urging retroactive applica-
tion of Class in NIX v. Suite and Allen v. .Stale.
In both cases, we granted the petitions for
icview and affirmed the triul court orders re-
fusing to apply Glass retroactively Our deci-
sion was based on the order issued in the in-
stant case. See Nix v. Slate, No. 4286 (Alaska,
Jan. 15. H)7!), und Allen v. Stale, No. 4395
(Alaska. Jan. 15, 1971)).

N

In Glass, we noted authority to the contrary,
which we believe is better reasoned, and also
noted that White was lar from a clcnrcul hold-
ing by the Supreme Court, 583 I\2d nl 876-78

w

Of all the cases, the briefing in Coffey was
probably tlie most influential in our holding
regarding participant monitoring. In addition
lo that issue, we evaluated Coffey's arguments
concerning pre indictment delay, speedy trial
violation, entrapment, denial n( cross-exammu-

borderlire casss. Whille we agree with the
latter argument as a general proposition,
we declire © require police departments
anl prosecutors to monitor the general
trends noticed in law review commentary
and to assume, on a question of first im—
pression in this state, that this court will
interpret our constitution in a specific man —
rer, in the absence of clear authority so
construing a similar constitutional provi—
sion.  Thus, our holding in GIass represents
a new rule of law, and we must examine
what cases that new rule will govermn.

The state acknowledges that defendant
Glass should receive the benefit nf the new
rule. Hs brief states:

It s clear that the benefit of the new
rule B given to the defendant in the
declaring cecision. . . . [LJitigants
have no incentive to proceed if they
would not receive the benefit of the new
rule.

Although Thornton, Aldridge and Coffey
were not formally consolidated with GIass,
they were under advisement at the same
lime and were, in effect, considered by the
oourt as one case. Al of the decisions, with
the exception of C0teY, were announced on
the same day as Gloss.  Coffey was delayed
because it dealt with other isses, in addi—
tion to participant monitoring.1 Thus, the
aplicability of the G[ass holding t Thorn-
ton* Aldri%e and Coffey is simply an ex-

lion, error in jury instructions nnd bins of the
trial Judge. 585 P.2d nt 519-26.

4. Wc note nn nllrmalive ground under which
Thornton would be covered by the Class hold-
ing In Thornton, the state, not the defendant,
petitioned for review of un order granting u
motion to suppress. Judge Blair, who henrd
the suppression arguments in Thornton, sup-
pressed the results Ot the warrantless partici-
pant monitoring anticipating, In effect, our
holding In Class. In fact, it wns Judge lllalr, in
a "well-reasoned decision,” State v. Class, 583
P,2d at 882. who had initially suppressed the
tapes in Class, and our decision affirmed his
suppression order. Thus, the law, as applied to
Thornton, has always been in conformity with
the Glass decision. In United States v. Dicker-
son, 413 F.2d Il (7th Cir. 1969). the court
gave primarily prospective application to Its
holding, hut noted:
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ring on or after September 15, 1978, the
date of the decision.!

[2] If adecision simply applies an estab-
lished rule of law, even if in a new factual
situation, the question of retroactivity does
not arise. The question of retroactivity
arises only when a court announces a new
rule of law. Milton v. Wainwright, 407
U.S. 371, 381 n. 2, 92 S.Ct. 2174, 2180, 33
L.Ed.2d 1,9 n.2 (1972(} gStewart, J., dissent-
ing); Desist v. United Stales, 394 U.S. 244,
24748, 89 S.Ct. 1030, 1032, 22 L.Ed.2d 248,
254, rehearing denied, 395 U.S. 931, 89 S.Ct.
1776, 23 L.Ed.2d 251 (1969).

This court had not previously decided, or
even discussed, whether a warrant require-
ment applied to participant monitoring, but
most federal and stale decisions, including
the plurality d:r.ision by the United States
Supreme Court in United States v. White,
401 U.S. 745, 91 S.Ct. 1122, 28 L.Ed.2d 453,
rehearing denied, 40z U.S. 990, 91 S.Ct.
1643, 29 L.Ed.2d 156 (1971), had not im-
posed such a requirement.! Defendants
point to law review articles discussing the
Increasing independence of state courts, and
past decisions of this court interpreting our
state constitutional guarantees, specifically
the right to privacy, more broadly than
fedem| guarantees. They argue that the
law enforcement community should have
fr eseen that A.'asku would adopt a war-
I .nt'requirement and add that the police
should be encouraged tc obtain warrants in

1. In arriving al our decision, we considered the

detailed arguments urgsin.g retroactive applica-

tion of G1ass in NiX v. Stine and \lien v. State.
In both cases, we granted the petitions for

review and nffirined the tnal court orders re-
fusing to apply liluss retroactively Our deci-
sion wns based on the order isiued in the in-

stant case. €€ NiX v. Stale, No, 428G (Alaska,
Jan. 15, 1971)). and Allen v, Stire, No. 4395
(Alaska, Jan. 15, 1979).

N

In Glass, we noted authority to the contrary,
which we believe Is better reasoi ed, and also

noted that White was fur from a c carcut hold-

ing by the Supreme Court, 583 P.3.d at 876-78.

3. Of all the cases 'lie briefing in Coffey wa*
probably the mo:' influential in our holding
regarding participant monitoring In addition
lo that issue, we evaluated Coffry’s arguments
concerning pre-indictment delay, speedy trial
violation, entrapment, denial of cross-examina-
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borderline cases. While we agree with the
latter argument as a general proposition,
we decline to require police departments
and prosecutors to monitor the general
trends noticed in law review commentary
and to assume, on a question of first im-
pression in this state, that this court will
interpret our constitution in a specific man-
ner, in the absence of clear authority so
construing a similar constitutor  prov.-
sion. Thus, our holding in Glass .presents
a new rule of law, and we must examine
what cases that new rule will govern.

The state acknowledges that defendant
Glass should receive the benefit of the nev
rule. Its brief states:

It is clear that the benefit of the new
rule is given to the defendant in the
declaring decision. L, tigants
have no incentive to proceed if they
would not receive the benefit of the new
rule.

Although Thornton, Aldridge and C.iffcy
were not formally consolidated with Glass,
they were under advisement at the same
time Md were, in effect, considered by the
court as one case. All of the decisions, with
the exception of Coffey, were announced on
the same day as Glass. Coffey was delayed
because it dealt with other issues, in addi-
tion to participant monitoring.l Thus, the
applicability of the Glass holding to Thorn-
ton* Aldridge and Coffey is simply nn cx-

lion. error in jury In-*notions and uins of the
trial Judge. 5R5 P.2d at 519-26.

4. We note an alternative ground under which
Thornton would he covered by the Glass hold-
ing. In Thornton, the State, not the defendant,
petitioned for review of un order granting u
motion to suppress. Judge BI\r, who heard
the suppression arguments In Thornton, sup-
pressed the results of the warrantless partici-
pant monitoring anticipating, in effect, our
holding in Glass. In fact, Il was Judge Dluir, in
a "well-reasoned decision," State v. Glass. 583
P.2d at RH2, who hud initially suppressed the
tapes in G1ass, and our decision affirmed his
suppression order. Thus, the law, as applied la
Thornton, has always been in conformity with
the Gljss decision. "In United Stater v. glcker-
SON. 413 F.2d HU (7th Cir. 1960), the court
gave primarily prospective application to its
holding, but noted:
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STATE v. GLASS
«Cite as. Alaska. 596 PJd 10

tension of applicability of the rule to de-
fendant Glass.

Any further line we draw will inevitably
be somewhat arbitrary. When the law
changes, some get the benefit of the
change, others do not. When only the
named defendant is covered by the new
rule, other defendants "hose appeals raised
the same issue may feel it was simply the
vagaries of the court calendar that prevent-
ed their case from being the landmark deci-
sion. If all cases on direct review receive
the benefit, those on collateral review do
not. If the court attempts to increase equi-
ty between defendants by increasing the
coverage of the new rule, it increases the
unfairness to society and law enforcement
officials who m good faith relied on the law
as it was when they acted. Wc noted in
Judd v. State, 482 *P.2d 273, 278 (Alaska
1971):

[0]nce one realizes that any decision will

Involve an arbitrary classification which

IS not particularly defensible except in

terms of its impact, then one has arrived

at a starting jxiint ‘ar making the neces-
sary policy decisions.

[3,4] The constitution does not require
thnt the new rules of law be given retroac-
tive effect, Linkletlcr v. Wa?ker, 381 U.S.
618, 629, 85 S.Ct. 1731, 1737, 14 L.Ed.2d 601,

However, it is not our intent to disturb previ-

ously ordered suppressions of evidence antic-

ipating our bolding today. .
113 F.2d at 1117 (citation oiniped). Dickerson
was impliedly overruled on .ilber grounds, by
the Supreme Court in ifeckunih v United
States, 425 U.S 3i». 9G S.Ct. 1612. 40 L.Ed.2d
I (1076), and expressly overruled on those oth-
er grounds cn the authority of Beckwith in
Unl%ed Staler v. Fitzgerald, 545 F.2d 578, 581
(7th Cir. 197G,

5. Linklclter's square bolding Hint nothing in the
constitution compels retroactive application of
new rules answers the equal protection argu-
ment advanced by appellant Aldridge. More-
over, since we apply tlie holding to Aldndge,
we do not need lo address his alarm that other
defendants would lie denied equal protection if
they do not receive the same protections as
him.

G When stability of legal norms and continuity
in tlie application of such norms are the core
values to he protected in fashioning a legal
rule, general rules of law promoting predict-
ability lor those who r ist rely on tlie rules are

60S (1965);6 Judd v. State, 482 P.2d at 276,
and a court must make an independent
decision in each case.* In Judd v. State, 482
P.2d at 278 (Alaska 1971),7 we noted the
criteria guiding resolution of the question
of retroactivity:
(a) the purpose to be served by the new
standards; (hi the extent of the reliance
by law enforcement authorities on the old
standards; and (c) the effect on the ad-
ministration of justice of a retroactive
application of the new standards. Link-
letter v. Walker, 381 U.S. 618, 636-638, 85
S.Ct. 1731,14 L.Ed.2d 601, 612-613 (1965).
[footnote integrated into text]

The purpose of the rule in Glass is to
protect the privacy of Alaskans and the
spontaneity of discourse that marks a free
society. The tapes in Glass were not ex-
cluded because of their ]>otential unreliabili-
ty-
yWe exclude the evidence not because it is

unreliable but because the transcendent

values preserved by constitutional guar-
antee are of greater societal moment

than the use of that evidence to obtain a

criminal conviction.

583 P.2d at 878 (citation omitted).

The purpose criteria jioints quite decisive-
ly away from retroactive application of
Gloss:

favored. In determining retroactivity, how-
ever. these policy considerations are not extant.
We do not want to encourage people lo disre-
gard the law in the expectation that courts will
change the law and that the change will be
retroactive. Thus, when the issue of retroac-
tivity is concerned, the casc-by-cuse approach
is particularly desirable. See Linklctter v.
|V1lker, 38) U.S. nt G29. 85 S.Ct. at 1737, 14
L.td.2d nt GOB (19G5).

~

. Judd examined the retroactive effect of Clti-
inel v. California. 395 u.s. 752. 89 s.Ct. 2034.
23 L.Ed.2d Ges. rehearing denied, 396 u.s. 869,
90 S.Ct. 3G. 24 L.Ed.2d 124 (1969), which limit-
ed the scope of warrantless searches incident
to an nrrest. We held that the rule of Chiincl
"shall apply to all police searches hiking place
after the dote of the Chiniel opinion ot June 23.
1960." 482 P.2d at 279. Earlier, in Fresneda v.
State, 458 9211 134, 143 n. 28 (Alaska 19G9), we
held that Chimrl would be applied to cases on
direct review in this court at the time Chimcl
was decided.

L
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A review of the decisions of the Su-
preme Court of the United States dealing
with retroactivity questions indicates that
the starting point in analysis is the “op-
pose criterion. Where the purpose eft.” |
new rule is primarily related to the i.iteg-
rity of the verdict, the application thereof
has generally been extended to all cases.

On the other hand, where the purpose
of a new constitutional standard is not to
minimize arbitrary or unreliable fact
findings, but to serve other ends, retroac-
tive application has generally been de-
nied.

Rutherford v. Stale, 486 P.2d 946, 952-53
(Alaska 1971) (footnotes omitted).

The exclusion of tape recordings that are

the product of warrantless participant mon-
itoring serves two functions. First, it de-
ters the police from monitoring conversa-

tions hetween an informant and a citizen
without first obtaining a warrant8 This
deterrence function cannot be served hy
applying Glass to police conduct occurring
before the date of the decision. The second
rationale is
the imperative of judicial integrity which
requires that the courts not be made
“party to lawless invasions of the eonsti-
tuiional rights of citizens by permitting
unhindered governmental use of the
fruits of such invasions."

Stale v. Scars, 553 P.2d 907, 912 (Alaska

1976) (footnote omitted). The judicial in-

tegrity function is not undermined when
the police conformed their uctions to what

8. The defendants argue that hoth the initial
taping and the subsequent use of the tapes in
court invade itieir constitutional rights. We do
not pe.ceive the taping and 'he use as separate
con'.iitutional violations.
dresses is police tapifg of conversations out-
s de the province of judicial scrutiny:

If law enforcement officials may
lawfully cause participants secretly to record

and transcribe private conversations [with-

out a warrant], nothing prevents monitoring

of those persons not engaged in "legal activi-

ty, who have incurred displeasure, have not

conformed or have espoused unpopular caus-

es.

The evil Glass ad-
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was the law when they acted. We staled in

Judd:

[Practical problems [arise] from the un-
disputed fact that the police, prosecuting
agencies and the public have relied ujion
the previous statements of the law, and
that the great impact of and respect for
the law in our society is based on such
acceptance by the public generally. A
change for the future can be digested but
the application of a new interpretation to
past conduct which was accepted by pre-
vious judicial decisions leads us to confu-
sion and a hesitancy to accept any theory
except one of gamesmanship with corre-
sponding disrespect for our whole system
of laws.
482 P.2d at 278-79 (footnote omitted).

We turn to the second criterion by noti.ig
that the fact of reliance by law enfo; ce-
ment officials on pre-Glass law was reason-
able. Law enforcement officials could not
be expected to foresee our ruling in Glass,
and thus decisions not to seek warrants for
participant monitoring were entirely rea-
sonable and in good faith. The extent of
law enforcement reliance intermingles with
ti'e third criterion, the effect of rct.roactive
application on the administration of justice.

If the rule in Glass were given complete
retroattivity so that it would apply to cases
already completed, the negative effect on
the administration of justice would be sub-
stantial. Desist v. United States, 394 U.S.
244,251, 89 S.Ct. 1030,3034, 22 L.Ed.2d 248,
256, rehearing denied, 395 U.S. 931, 89 S.Ct.
1776, 23 L.Ed.2d 251 (1969).* The state's
brief accurately notes:

583 P.2d at 878. We believe that we sufficient-
ly protect free and open discussion by a pro-
spective application of the warrant require-
ment.

Further, the defendants' argument proves to->
much. Whenever a decision imposes a warrant
requirement, defendants could argue that the
use of the evidence, apart from its initial gath-
ering, is a separate harm. However, the crite-
ria for retroactivity recognize that admitting
evidence gathered according to then-existing
law is not always unfair to the defendant, par-
ticularly if the evidence is reliable.

ii. Desist h that Kntz v. United Slates, 389
U.S. 347. 88 S.Ct. 507, 19 L.Fd.2d 57G (190V).
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Every case in which conviction may have
resulted from tape recorded evidence
would have to be reopened and examined.
In many cases, evidence will have been

~ lost, memories faded and witnesses una-

vailable.

The defendants implicitly admit these con-
sequences because they only urge retroac-
tive application of Glass to cases pending
review at the time of the Glass decision.io
Estimates from the stale and the defend-
ants indicate that the prosecution of a num-
ber of cases currently in the legal system
entails conversations monitored without a
warrant.it We acknowledge that in these
cases, the police informant could testify
without the tap-s. The tapes may, how-
ever, I>olster the informant's testimony and
we believe that if the police had prior
knowledge that Glass would become the
law, they could have sought and, based
upon the facts in most of these cases, could
have obtained warrants authorizing the
monitoring.22 We decline to penalize the
prosecution under those circumstances.

Based on the purpose behind our ruling in
Glass, we conclude that the decision, with
the exceptions of the four cases previously

which rejected the distinction between trespas-
sory searches and those in wh'ch there was no
physical penetration of the protected premises,
would not be given retroactive application. In
Desist, 1he court noted:
|T)he determination of whether a particular
instance of eavesdropping led to the intro-
duction of tainted evidence nt trial would in
-stost cases be a difficult and time-consuming
task, which, particularly when attempted
long after the event, would impose a weighty
burden on any court.
394 U.S. at 251,89 SCI. al 1035. 22 L.Ed.2d at
256.

10. Only appellant Coffey has requested that
this court -tpply Glass "purely retroactively.”
Colfcy asks, in the alternative, that Glass be
applied lo all coses pending appellate review.

It. An affidavit from Daniel W. Hickey, the
state’s Chief Prosecutor, stales that nl least
forty-eight cases involve "nonconsensual par-
ticipant monitoring and/or recording of stMe-
n ents made to an individual now known to be
a state agent.” The affidavit was based on
response to a memorandum sent lo all district
attorneys throughout tht stale.

The defendants do not offer a general counter-
estimate, hut the NIX petition for review points

noted.., will apply prospectively to activity
occurring on or alter September 15, 1978.11

BUT.RKE, J., concurs. e

RAEBINOWITZ, J., with whem CONNOR.
J., joir.ns, dissents.

BU~RKE, Justice, concurring.

| cconcur in today’s ¢ ,nhion on rehearing
but vwrish to state that | still believe strongly
that :T'nis case was wrongly c-rided in the
first rplace, for the reasons expressed in my
dissear.t in State v. Glass, 583 P.2d 872 (Alas-
ka 19978). That belief is now further
strencirthened by the holding of the United
Statens Supreme Court in United States v.
Cacesves, - Uu.s. .99 S.Ct. 1465, 59
L.EdJL2d 733 (1979).

RAIBINOWLTZ, Justice, dissenting.

In STresneda v. State, 458 P.2d 134, 143 n.
28 (AJilaska 1969), we held that the constitu-
tional."! rule announced in Chimel v. Califor-
nia, ; 395 U.S. 752, 89 S.Ct. 2034, 23 L.Ed.2d
685 (11969), was applicable to all cases pend-
ing tDn direct review in this court as of the
date of the Chimel decision.t | am not

to i cine cast involving fifteen defendants in An-
chonrage, fifteen to twenty individual cases in
Juneicau, and five lo seven cases being handled
by ¢The Fairbanks Public Defender. That esti-
mable of cases involving participant monitoring
m ;»y not include cases being handled hy private
attuameys. The basis for the estimate is not
incitcicated in the brief.

12. SSee Slate v. Glass, 583 p.2d at 88L.

13. "We note that the Supreme Court of Michi-
gan a has held that the rule of People v. Beavers.
392" Mich. 554, 227 N.w.2d 511 cert, denied,
4223 US. 878. 96 S.Ct. 152. 46 L.Ed.2d 111
197T75), would not be retroactive. In People v.

nnelick. 400 Mich. 559, 255 N.W.2d 619, 620
(19777), cert, denied, 434 U.S. 1047, 98 S.Ct. 893,
54 Ed.2d 798 (1978), the cour* refused to
appply fleaVerS, which prohibited warrantless
transmission of .i conversation hy a participant,
.C | a case on direct review at the time of flea-
Ve.nrs.

inn reaching this holding, we relied cn Desist
V. . United States. 394 U.s. 244, 255 58, 89 S.Ct.
102130, 1037-38, 22 L.Fd.2d 248. 259-6) (1969)
(Hi-arlan, J., dissenting), Linklcllcr v. Walker,
381 U.S 618. 627. 85 S.Ct. 1731. 14 LEd.2d
60’ . 607 (1965); and H. Schwartz. Retroactivi-
ty  Reliability, and Doe Process: A Reply to
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Saul R. Friedman, Rice, Hoppner, Hed-
land, Fleischer & Ingraham, Anchorage, for
appellant.

Charles William Cohen, Asst. Dist. Atty.,
Joseph D. Balfe, Dist. Atty., Anchorage,
Avrum M. Gross, Atty. Gen., Juneau, for
appellee.

Before RABINOWITZ, C. J., and CON-
NOR, BOOCHEVER, BURKE and MAT-
THEWS, JJ.

OPINION

PER CURIAM.

Appellant was convicted of sale of mari-
juana in violation of AS 17.12.010.1 In this
apjieal he attacks the constitutionality of
the statute, arguing that it "is overly broad
and violates both the federal and Alaska
constitutions because it proscribes conduct
which is protected by the right of privacy as
well as conduct which can be legitimately
regulated by the State." In light of our
holding in Brown v. State, 565 P.2d 179
(Alaska 1977), this appeal is frivolous. See
also Anderson v. State, 562 P.2d 351 (Alaska
1977).  Accordingly, the judgment of the
superior court is AFFIRMED.

(© tuiIBRIVIY)

pending on appeal which each present the
same issue, the fortuity of which case is first
decided should not be determinative of that
issue in the other cases.")

. Appellant participated in the sale of 28
pounds of marijuana to an undercover police
officer. The prearranged sale took place in an
automobile at Anchorage International Anport.
The purchase price was $7,000.
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eonmodation for the* remaining woman,
such as sharing a room with a matron until
the number of women employed came out
lo an even number. A little creative imagi-
nation on the part of the ferry system,
which may necessitate some shifting of
crew members among the different vessels
of the ferry system, certainly would solve
the "great problem” the ferry system con-
tends il faces and which it created hy its
own actions.

[3] All that we need say is that neither
the berthing problems nor the other mat-
ters we have discussed are of sufficient
import lo justif* the sex discrimination in
employment that was practiced by the ferry
system at the time the plaintiffs sought
employment. The position of a utility per-
son or waiter in the steward's department
v's not such as to reasonably demand that
only dales be hired. There was no urgent
or overriding necessity that there be a dis-
tinction in such employment on the basis of
scx.s Summary judgment in favor of the
ferry system was improvidently granted.

The judgment is reversed. The case is
remanded to superior court (a) for the entry
of summary judgment in favor of plaintiffs,
and (h) for the purpose of resolving issues
raised in the plaintiffs" complaints, such as
back pay, seniority status, etc.

Reversed and remanded.

N —

(i. The Federal Civil Rights Art prohibits dis-
crimination in employment on account ol reli-
gion (12 U.S.C. k 20 le-2), "Unless an employ-
er demonstrates that lie is unable to reasonably
accommodate to an employee's or prospective
employee's religious observance or practice
without undue hardship on the conduct nl the
employer's business."” -12 US.C! t 2IH)(le(l
in Wond/.cll v. Aluskb Wood Products. Inc.,
583 I’.2d Ktitl, Opn.No 1720 (Alaska, Septem-
ber If), 1078). we held that because of the
similarities between the Federal and Alaska
Civil Rights Statutes, there should he read into
the Alaska Statute (AS IS 80.220) the "reason-
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STATE of Alaska, Petitioner,
A\

Theodore GLASS, Respondent
No. 3565.

Supreme Court of Alaska.
Sept. 15, 1978.

The Superior Court, Fourth Judicial
District, Fairbanks, James R. Blair, J,
granted defendant's motion to suppress evi-
dence obtained by electronic surveillance of
alleged narcotics transaction which gave
rise to defendant's indictment, and State’s
petition for review was granted. The Su-
preme Court, Boochever, C. J., held that
where conversation between defendant and
informant in defendant's home was elec-
tronically recorded by police officers sta-
tioned outside defendant's home while mon-
itoring frequency of transmitter worn by
informant and where monitoring and re-
cording of conversation was done without
benefit of search warrant or other court
ore,or, monitoring and recording of conver-
sation violated defendant's rights under
State Constitution, and all evidence of tape
recording was inadmissible in prosecution
for possession and sale of a narcotic drug.

Affirmed.
Burke, J., filed a distenting opinion.

t. Criminal Law cusK)24(l)

Where Supreme Court's review of sup-
pression order would materially advance ul-
timate termination of prosecution for pos-

iihlc accommodation” exception in the federal
law regarding religious In-,ids.

However, in Ihe case at hand, there is no neces-
sity to rely up.ai federal decisional law to reach
the result we have. The reason for this is that
(1) we are not dealing with religion, which is
not included within the "reasonable demands"
exception in the Alaska Statute; and (2) the
“reasonable demands" exception to the prohi-
bition against discrimination on account ol sex
in llu- Alaska Sintuie is clear and unambigu-
ous. and does not necessitate tesort to federal
decisional law for interpretation.
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session and sale of narcotic drug and where
question concerning propriety of suppres-
sion m."tion was of sufficient importance to
justify immediate attention, State’s petition
for review of order granting suppression
motion would lie granted.

2. Courts ¢=>97(6)

Federal decisions dealing with Fourth
Amendment lo the United States Constitu-
tion should not he regarded as determina-
tive of scope nf Alaska's right to privacy
amendment since no such express right is
contained in United Stales Constitution.
U.S.C.AA.Const. Amend. 4; Const, art. 1,
2.

3. Telecommunications ¢=491

One who engages in a private conversa-
tion is entitled to assume his words will not
lie broadcast or recorded absent his consent
or it warrant. U.S.C.A.Const. Amend. 4;
Const, art. 1, ** 14, 22.

4. Searches and Seizures c=7(l)

Where a person exhibits an actual, or
subjective, expectation of privacy and
where that expectation is one that society is
prepared to recognize as reasonable, person
is entitled lo Fourth Amendment protec-
tion. U.S.C.A.Const. Amend. 4.

5. Constitutional Ltw <=>18

Supreme Court may construe Alaska's
stale constitutional provisions as affording
rights additional to those provided in Unit-
ed States Constitution.

fi. Criminal Law ¢=394.4(l)

Contraband discovered in an illegal en-
try by police is inadmissible although it is
best evitlence that contraband was present,
as police conduct may not be justified on
the basis of the fruits obtained; evidence is
excluded not because it is unreliable but
because transcendent values preserved by
constitutional guarantee are of greater so-
cietal moment than use of that evidence lo
obtain a criminal conviction. 1..S.C.AA.
Const. Amend. 4; Const, art. 1, § 14,

7. Constitutional Ltw ¢=>82(7)
Stale constitutional amendment pro-
viding that right of the people to privacy is

recognized and shall not lie infringed af-
fords broader protection than penumbral
right inferred from other constitutional
provisions. Const, art. 1, § 22.

8. Telecommunications 0=435

Privacy amendment to State Constitu-
tion prohibits secret electronic monitoring
of conversations upon more consent of a
participant. Const, art. 1, § 22.

9. Telecommunications ¢=491

Expectation that one's conversations
will not be secretly recorded or broadcast is
reasonable.  U.S.C.AA.Const. Amend. 4;
Cor-t. art. 1, 88 14, 22.

10. Telecommunications ¢=493

In the absence of a search warrant,
participant electronic bugging evidence is
illegally acquired. U.S.C.A.Const. Amend.
4: Const, art. 1, 8§ 14, 22.

11. Telecommunications ¢=49G

Generally, search warrant should be re-
tpiiretl before permitting electronic moni-
toring of conversations.  Const, art. 1,
SS 14, 22; U.S.C.A.Const. Amend. 4.

12. Constitutional Law <=>K2(7)

Right of privacy is infringed by war-
rantless participant monitoring of private
conversations regardless of locus of police
surveillance. Const, art. 1, 14, 22; U.S.
C.A.Const. Amend. 4.

13. Criminal Law ¢=>39%4.3

Where conversation between defendant
and informant in defendant's home was
electronically recorded by police officers
standing outside home by monitoring fre-
quency of transmitter worn by informant
and where monitoring and recording of con-
versation were done without benefit of
search warrant or other court order, moni-
toring anil recording of conversation violat-
ed defendant's privacy rights under State
Constitution, and all evitlence of tape re-
cording was inadmissible in prosecution for
possession and sale of narcotic drug. AS
17.10.010; Const, art. 1, 8& 14. 22; 1J.S.C.A.
Cons'. Amend. 4.

4
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Richard J. Ray, Asst. Dist. Atty., Harry
L. Davis, Dist. Attv.. Fai-.oanks, and Avrum
M. Gross, Atty. Gen., Juneau, for petitioner.

David C. Backslrori, Deputy Public De-
fender, Fairbanks, p.nd Brian Shorteil, Pub-

lic Defender, Ar.chorage, for respondent.

Before BOOCHEVER, Chief Justice, and
RARINOWITZ. CONNOR, BURKE and
MATTHEWS. Justices.

OPINION

BOOCHEVER, Chief Justice.

The sole issue presented by this petition
for review is whether the superior court

erred in granting a motion to suppress evi-

dence obtained by electronic surveillance of
the alleged narcotics transaction which
gave rise to the respondent's indictment.

The facts, insofar as they are important
lo our decision of this issue, can be hriefly
staled. On April 2G, 1977, members of the

Fairbanks Areawide Narcotics Team, a po-

lice unit made up of state and local officers,
fitted a police informant, Rondi Baker, with
a small radio transmitting device. Baker

was then transported to respondent Theo-

dore Glass' home where she believed she
could purchase heroin. Baker entered and,
while on the premises, allegedly purchased

a quantity of heroin from Glass. The con-

versation surrounding that transaction was
electronically recorded by polio: officers
stationed outside the home by monitoring
the frequency of the transmitter worn by
Baker. The monii.iring and recording of
that conversation was done without benefit
of a search warrant or other order of the
court.

11] As a result of these events, Glass
was indicted on two counts— possession of a
narcotic drug and sale of a narcotic drug—

1 Woc pranted llic petition ior review to resolve
i controlling question ot law as to which there
is substantial (.'round for difference oi opinion.
Review will materially advance the ultimate
termination ol the Intention, ami llie question is

of sufficient importance to justify our immedi-

ate attention. €€ Appellate Rules 23 and 21

2. Art |, sec. 22. Ahisltn Constitution.

583 PACIFIC REPORTER, 2d SERIES

in violation of AS 17.10.010. Prior to his
trial, he moved lo suppress all evidence of
the tape recording, alleging violation of his
rights under the fourth amendment to the
Constitution of the United Slates and art. |,
sec. 14 of the Constitution of the State of
Alaska, both of which prohibit unreasonable
searches and seizures, and under art. I, sec.
22 of the Alaska Constitution, which guar-
antees Alaska's citizens the right to privacy.
The superior court granted Glass' motion,
stating in a written opinion:

No warrant was obtained by the Stale

although the circumstances most certain-

ly provided sufficient time for application
therefor to have been presented to an

impartial magistrate. The subject broad-

casts from within the confines of the
defendant’s home were searches and were
severe invasions into the privacy of the
defendant. The Constitution of the State
of Alaska mandates suppression of
tape recording of the transaction. The
live testimony of the informant is still
allowable.

the

This ruling is now before this courton the

state's petition for review,'

The issue in this case is of substantially
mure significance than whether or not The-
odore Glass committed the offense charged
in the grand jury’s indictment. It presents
a (piestion of major importance as to the
scope of the right to privacy expressly set
forth by an amendment to the Alaska Con-
slitulion: “The right of the people to privit-

cy is recognized and si..I" not be infringed.
i |

[2] In its petition, the state relies pri-
marily upon federal decisions dealing with
the fourth amendment lo the United States
Constitution.3 The authority is qucstionu-

3. llic fourth amendment to the United States
Constitution specifies:

Searches mul seizures. The ripht of the
people to he secure in their persons, houses,
papers, and effects, ai'ainst unreasonable
searches and seizures, shall not be violated,
and no Warrants shall issue, hut upon proha-
hie cause, supported by Oath or affirmation,
and particularly describinp the place to be

—_— —— .
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ble, and, in ou- view, not persuasive as to
the construction of Alaska’s analogous pro-
vision4 In any event, those authorities
should not be regarded as determinative of
the scope of Alaska's right to privacy
amendment, since no such express right I
contained in the United Stales Constitu-
tion.3

Looking first to the federal cases cited by
the state, we note that all except Unilcd
Slates v. While. 401 U.S. 745,91 S.Ct. 1122,
28 L.Ed.2d 453 (1971), pre-dale the major
change wrought by Kalz v. Unilcd Stales,
389 U.S. 347, SS S.Ct. 507. 19 L.Ed.2d 576
(1967). At the trial of Kalz, the govern-
ment was permitted to introduce evidence
of telephone conversations overheard hy
F.B.l. agents who had attached a listening
and recording de"l»e to the outside of a
public telephone booth from which Katz
had placed his calls. Previously, fourth
amendment cases had been eonsitlered from
a property standpoint—whether a trespass
had been committed. In Katz, the court
held that the "Fourth Amendment governs
not only the seizure of tangible items, but
extends as well as to the recording of oral
statements," 389 U.S. at 353, SS S.Ct. at
512, 19 L.Ed.2d at 583, independent of tres-
pass considerations. The court indicated
that the w -rant requirement of the fourth
amendment had no fixed locational limita-

searched, and the persons or thinps to be
seized.

4. Art. 1, sec. 14 of Alaska's Constitution pro-
vides: .

Searches and Seizures. The right of the
people lo he secure in their persons, houses
and other property, papers, and effects,
against unreasonable searches and seizures,
shall not be violated. No warrants shall is-
sue. but upon probable cause, supported by
oath or affnmation. and particularly describ-
ing the place lo be searched, and the persons
or things to he seized.

£ The United States Supreme Court has in-
ferred a right to privacy as to certain activities
Irom other rights set forth in the first ten
amendments. S€€ line v. Wilde, 410 U.S. 1)3,
03 S.Ct. 70S. 35 I..lid.2d 147 (1073) (individual
decision to have an abortion); Stanley v. Gear-
pa. 394 U.s. 557, 80 S.Ct. 1243 22 |.Ed.2d 542
(1000)_(private possession cf obscene materi-
als); Griswold v. connecticut, 38! U.S. 470, 85
S.Ct. 1078. 14 1..Ed.2d 510 (i055) (use ot con-
traceptives by married persons).

All\ka Hrit M SIUI"Zd-I!

lions: "Wherever a man may be, he is
entitled to know that he will remain free
from unreasonable searches and seizures.”
389 U.S. at 359, 88 S.Ct. al 515, 19 L.Ed.2d
at 586. The court stated that the fourth
amendment “protects people, not places."
389 U.S. at 351, 88 S.Ct. at 511, 19 L.Ed.2d
at 582. It thus was immaterial whether the
phone booth was a "constitutionally pro-
tected” area.6

One who occupies it, shuts the door
behind him, and pays the toll that permits
him lo place a call is surely entitled to
assume that the words he utters into the
mouthpiece will not be broadcast to the
world.7

13] We believe that one who engages in
a private conversation is similarly entitled
to assume that his words will not be broad-
cast or recorded absent his consent or a
warrant.

[4] Justice Harlan, in his concurrence in
Kalz, discussed the protection the fourth
amendment affords to people. He set forth
a dual requirement—first, that a person
have exhibited an actual (subjective) expec-
tation of privacy; and, second, that the
expectation be one that society is prepared
to recognize as reasonable* We have
adopted that rationale for Alaska*

6. Similarly, we believe that the dissent's re-
liance on Lopez V. United States. 373 u.s. 427,
83 S Ct. 1381, 10 L.Ed.2d 462 (19(13); On Lee v.
United Slates. 343 u.s. 747, 72 s.Ct. 967, 06
L.Ed. 1270 (1952), and general citation to other
authorities predating Katz, fails to recognize
the significance of the demise of a trespass
requirement and the subjecting of conversa-
tions to search and seizure provisions.

~

389 US. 13V ,88S.Ct. at 511, 10 L.Ed.2d at
582.

©

330 U.S. at 361, 88 S.Ct. at 516. 10 L.Ed.2d at
838.

See Smith v. State. 510 In2d 703, 797 (Alas-
ka), cert denied. 414 U.s. 1086. 94 S.Ct 603, 38
L.Ed.2d 489 (119/3), quotinp Justice Harlan's
opinion in Kalz as a "touchstone.” We have
repeatedly reaffirmed this test. Woods
Rohde. Inc. v. State. 565 P.2d 138. 149 (Alaska
1977); Anderson v. State. 555 p.2d 251. 260 61
(Alaska 1976); Kathanson c. State. 554 P.2d
456. 458 (Alaska 1976).

©

{
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Kalz did not involve the surreptitious
broadcasting or recording of a conversation
by a party to the conversation. After the
Katz decision, there was a division of opin-
ion among the federal courts regarding con-
sensual eavesdropping.l0  The issue was
confronted by the United States Supreme
Court in Unilcd States v. White, supra.
Government agents were permitted to testi-
fy as to conversations oetween the accused
and an informant who carried a concealed
radio transmitter. The informant did not
appear as a witness. The United States
Court of Appeals for the Seventh Circuit
reversed the convictions, holding the evi-
dence to be inadmissible under A'alz.u1

Speaking for four members of the Su-
preme Court, Justice While held that there
was no violation of the fourth amendment
and that, in any event, the case pre-dated
Kalz which was therefore not applicable.
Under the decision in Dcsisl v. Unilcd
Slates, 394 U.S. 2-14. 89 S.Ct. 1030. 22
L.Ed.2d 2-18 (1969), Kalz was held to apply
only to surveillance that occurred subse-
quent to the date of that decision.

Justice Brennan concurred in the result
on the basis of Dcsisl; but he agreed with
the views of the dissenters. Justices Mar-
shall, Douglas and Harlan, that undisclosed
electronic broadcasti-g or recording of a
conversation by a participant violated the
fourth amendment in the absence of a war-

10. See Saunders. "Electronic Eavesdropping
and the Right to Privacy." 52 Boston U.L.Rev.
831, 832 (1972). Compare United States v.
Jones, 292 F.Supp.
versed. 140 U.S.App.D.C. 70. 433 F.2d 1176
(1970), tvifh United States v, Devore, 423 F.2d
1069 (4Ih Cir. 1970), Cert, denied, 402 uU.S. 950,
91 S.Ct. 1604, 29 L.Ed.2d 119 (1971), United
States v. Polansky, 418 F.2d 444 (2d Cir. 19G9);
United Slates v. Gardner, 416 F.2d 879 (6th Cir.
1969); Koran v. United States, 408 F.2d 1321
(5th Cir. 1969). cert, denied, 402 uU.s. 948, a1
S.Ct. 1603, 29 L.Ed.2d 118 (1971); United
States v. Kalifer, 406 F.2d 550 (2d Cir. 19G9),
afFd, 201 U.s. 458. 89 s.Ct. 1223. 22 I.F.d.2d
414 (1969). and Dancy v. United Slates, 390
F.2d 370 (5th Cir. 1968). See als0. Doty w.
United Stales, 416 F.2d 887 (10th Cir. 1968),

vacated and remanded with instructions to dis-

miss, sill) num., Epps v. United States, 401 u.s.
1006, 91 S.Ct. 1247, 28 L.Ed.2d 542 (1971).

1001 (D.D.C.1968), [e-
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rant. Justice Black concurred in the judg-
ment because of his dissent in Kalz which
expressed the view that conversations can
neither be searched nor seized and are,
therefore, not subject to fourth amendment
protection.

[5] In construing similar provisions of
Alaska's Constitution, we, of course, give
careful consideration to the holdings of the
United States Supreme Court, although we
are not hound by them.1! White, however,
does not present a clear cut agreement by
any majority of the justices, and our deci-
sion as to Alaska's Constitution should
therefore be influenced solely by the rea-
soning supporting the differing positions.
Moreover, the United Stales Supreme Court
has carefully staled:

[Tlhe protection of a person's general

right lo privacy— his right to be let alone

by other people—is, like the protection of
his property and of his very life, left
largely to the law of the individual

States, (footnote omitted, emphasis in

original) 3

In Holmes v. Burr, 486 F.2d 55 (U Cir.),
cert, denied, <'4 U.S. 111G, 94 S.Ct. 8u0. 38
L.Ed.2d 744 (1973), the court was confront-
ed with a case in which Marberger, a partic-
ipant in a telephone conversation with
Holmes, permitted government agents to
eavesdrop and record the conversation.
The tape was admitted at trial. Despite

11. 405 F.2d 840 (7th cir.), aff'd en banc, 405
F.2d 838 (1969).

12. We may construe Alaska's constitutional
provisions as affording additional rights. S€e,
e. p., Zehninp \. Slate, 569 112d 189 (Alaska
1977), OPINION 0N rehearing. a73 P.2d 858
&Alaska 1978) (search and seizure); W00ds &

uhde Inc v. State, 565 f.2d 138 (Alaska
1977) (search and seizure); Blue v. State, 558
P.2d 63G (Alaska 1977) (right to counsel at
pre-mdictment line-up); Isakson v. Rlckey, 550
P.2d 359 (Alaska 197G) (equal protection). Vur-
hor v. State, 546 P.2d 5G4 (Alaska 1976)
(speedy trial); Scoff v. State, 519 p.2d 774
(Alaska 1974) (self-incrmnnation); R.LR v
Stale. 487 P.2d 27 (Alaska 1971) (jm-v trial in
delinquency proceeding); llaker e |ty nl Fair-
banks, 471 p.2d 38G (Alaska 1970) (jury trial).

13. Katz v. United Slates, oko U.S. nt 350-51. 88
S.Ct. at 510-11, 19 L.F.d.2d at 581.
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While, Judge Hufstedler dissented from a
holding affirming the conviction. The rap-
id expansion of governmental surveillance
by wiretapping and bugging is reviewed in

that dissent. Judge Hufstedler states that

participant monitoring and electronic sur-

veillance are much more widespread, run-

ning into tens of thousands of instances per

year. Id. at 65. She states:

In a pluralistic society dedicated to lib-
eral democratic traditions, confidential
communication serves as a lubricant for
the smooth functioning of social and po-
litical institutions. Without "uninhibited,
robust, and wide-open” public and private
expression on the great issues of our day,
as well as private discussion about the
mundane, the trivial, and the banal, a
once free society will soon become a na-
tion of “hagridden and furtive" people.

The corrosive impact of warrantless
participant monitoring on our see e of
security and freedom of expression is ev-
ery hit as insidious as electronic surveil-
lance conducted without the consent of
any of the parties involved In terms of
the individual's reluctance to speak freely
no qualitative difference exists between
the danger posed by third party intercep-
tion and the risk that his auditor has
sanctioned a secret recording of their con-
versation.  Extensive police-instigated
and clandestine participant recordings,
coupled with their use as evidence of any
self-incriminating remarks of the speak-
er, pose "a grave danger of chilling all
private, free, and unconstrained commu-
nication. . . . In a free society, peo-
ple ought not to have to watch their
every word so carefully." Lopez v. Unit-
ed States, . . . 373 U.S. at 452, 83
S.Ct. at 1395 (Brennan, J., dissenting).14

The dissent points out that to say that
Marburger's consent is Holmes' consent is a
14. 48G F.2d at 65-(iG.

15, d. at 71.

iG. Stoner v. California, 376 u.s. 483, 84 s.ct.
889, 11 L.Ed.2d 85G (19G4) (hotel manager can-
not consent on behalf of guest to search of
guest's room); Chapman v. United States, 3cs

fiction that has been expressly rejected by
the Supreme Court in the context of war-

rantless searches and seizures.’5 The evi-

dence therefore is inadmissible on any con-
sent theory.16

The principal distinction between the risk
that one’s confidant may be a gossip and
the risk that the conversation is being
broadcast or recorded is explained:

Repetition of conversations thought to

he confidential is a known risk. How-
ever, the risk that one's trusted friend
may be a gossip is of an entirely different
order than a risk that the friend may be
transmitting and recording every sylla-
ble. The latter risk is not yet rooted in
common American experience, and it
should not he thrust upon us: the differ-
ences between talking to a person en-
swathed in electronic equipment and one
who is not arc very real, ana they cannot
be reduced to insignificance by verbal
legerdemain. All of us discuss topics and
use expressions with one person that we
would not undertake with another and
that we wov'd never broadcast to a
crowd. Few of us would ever speak free-
ly if we knew that all our words were
being captured by machines for later re-
lease before an unknown and potentially
hostile audience. No one talks to a re-
corder as he talks to a person.17

In the case at bar, the stale argues that
there is no difference between talking to a
friend who repeats what is told in confi-
dence and talking to one with a transmitter
or recorder. All one needs do to refute that
statement is lo ask the question of oneself;
would it make a substantial difference to
the speaker to assume the risk, not only
that one's confidence will be betrayed by
oral recollections, but also the risk that
one's remarks will be secretly recorded or
broadcast? Certainly, many of the casual,
the caustic, the irreverent remarks would

U.S. G10, 81 S.Ct. 770 5 I.Ed.2d 82 <9GlI)
(landlord cannot consent to search ol nt's
quarters).  See also. Robinson V. si-.» 578
P.2d 141 (Alaska 1978).

Jiaest



87S Alaska

be inhibited, as would criticism of individu-
als and policies. The employee could not
with impunity point to shortcomings in his
superiors or in the functions of his office.
Families could not freely discuss the foibles
of others. Clever prodding may elicit
thoughtless comments about sex, religion,
politics, acquaintances, personal finances
and even one's innermost thoughts. One
takes the risk that his friend may repeat
what has been said. One shouldn't be re-
quired lo take the additional risk of an
entirely different character—that his con-
versation is being surreptitiously tran-
scribed or hroadcast.

A confidence rej*ealcd by a false friend is
received by third parties with the attendant
circumstances of the “friend’s" credibility
and memory. One’s ill-considered remarks
are not thereby preserved for posterity on
the reels of magnetic tape nor insulated
from the faded memories inherent in the
passage of time. Faced with the choice of
silence or the risk that comments will be
"etched in stone," a speaker may choose the
former alternative, to the manifest diminu-
tion of the spontaneity which marks our
daily discourse."™

Il To argue that the monitored conver-
sation is admissible because il is merely a
more reliable version of the informant's tes-
timony is lo respond to an irrelevant ques-
tion. Contraband discovered in an illegal
entry by police is inadmissible although it is
the best evidence that contraband was
present. We exclude the evidence not be-
cause it is unreliable but because the tran-
scendent \ tlues preserved by constitutional
guarantee are of greater societal moment
than the use of that evidence to obtain a
criminal conviction. See Holmes v. Burr,
486 F.2d at T (Hufstedler, J., dissenting).
[l is axiomatic that police conduct may not
be justified on the basis of the fruits
obtained. Schrnff v. State, 544 P.2d 834
(Alaska 1975).

IK.In this context, sei/.ure ot a conversation
antl the ideas expressed therein mnv implicate
rights ot tree speech guaranteed by tlie lirst
amendment to the United States Constitution
and itrt. I. sec. 5 of the Alaska Constitution

583 PACIFIC REPORTER. 2d SERIES

It is, of course, easy to say that one
engaged in an illegal activity has no right
to complain if his conversations are broad-
cast or recorded. If, however, law enforce-
ment officials may lawfully cause partici-
pants secretly to record and transcribe pri-
vate conversations, nothing prevents moni-
toring of those persons not engaged in ille-
gal activity, who have incurred displeasure,
have not conformed or have espoused un-
popular causes.

Six of the seven justices of the Michigan
Supreme Court held, recently, in the ab-
sence of a specific privacy provision such as
that contained in Alaska's Corstitution,
that the defendant was denied the right
under the Michigan Constitution ti freedom
from an unreasonable search a,id seizure
when a police officer testified t< a conver-
sation between the defendant and an infor-
mant equipped with a concealed transmitter
which relayed the conversation lo the offi-
cer without the defendant's knowledge,
People v. Beavers, 393 Mich. 554, 227
N.\V.2tl 511, 510. cert, denied, 423 U.S. 878,
90 S.Ct. 152. 40 L.Ed.2d 111 (1975).

An even more compelling reason for such
a tilling is presented hy Alaska's specific
constitutional provision recognizing a right
to privacy which shall not he infringed.
The Montana Supreme Court has recently
held in State v. Brockman, 582 ..2d 1210
(Mont.1978), that its constitutional right to
privacy provision which states in part that
the right to privacy "shall not be infringed
without the showing of a compelling state
interest" prohibited surreptitious broadcast-
ing to the police of a conversation by a
party to the conversation. Two justices
dissented on the basis that there was no
expectation of privacy since the conversa-
tion occurred in the public parking lot of a
shopping center.

17] Although there is no recorded legis-
lative history of Alaska’s right to privacy

Knowledge that the courts will permit warrant-
less monitoring of innocent conversations
could chill the conversations themselves S€C
lhirkhnrt v. S.ixbv, 418 F stipp. =88, (503 (E.D
1a.1978).
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provision,* it is clear that it affords broader
protection than the penumbral right in-
ferred from other constitutional provi-
sions.2 Were that not the case, there
would have been no need to amend the
constitution.

Federal courts have recognized the power
of the states to regulate rights to privacy in
a manner broader than the federal protec-
tions.2t  California has specifically included
surveillance and data collecting activities
within the aegis of ils right to privacy
amendment.  While v. Davis, 13 Cal.3d 757,
120 CalRptr. 91, 105, 533 P.2d 222, 233
(1975).

Assistance in ascertaining some purposes
behind Alaska’s privacy amendment may he
obtained, despite the lack of a recorded
history, from analogy to similar provisions
recently enacted hy other states.

Hawaii, which Irecamc a state immediate-
ly after Alaska, similarly had no express
right to privacy in its original constitution.
In 19GS, its constitution was amended to
add the phrase “invasions of privacy" to the
provisions on search and seizure. The
amended section reads:

The right of the people to be secure in

their persons, houses, papers and effects

against unreasonable searches, seizures,
and invasions of privacy shall not he vio-
lated.2

In Stale v. Roy, 54 Haw. 513, 510 P.2d
106G, 1008-69 (1073), the Hawaii Supreme
Court explained the purpose of that amend-
ment. In a case where a police informant,
without the assistance of electronic devices,
testified about purchasing marijuana, the
-jrl held the evidence admissible. The
Hawaii privacy amendment was held not to
prevent a person's repeating a conversation.
Its purpose was described as follows:

ul. Gray v. Stale, 525 p.2d 52, 528 (Alaska
197-1).

20. Woods X% Rohdi', Inc. v Stair, 505 p.2d 138,
Mil (Alaska 1977),

21. Srr Katz v. United Stairs, supra 389 u.s. at
350-51, 88 S.Ct. at 510-511, 19 I.F.d.2d at 581;
anil Uirtrmann v. Time, Inc., 449 1.2d 245, 251
(9th Cir. 1971), and cases cited therein

A careful review of Report No. 55 of the
196S Constitutional Convention, in which
the amendment was proposed, and of the
debates in the Committee of the Whole-
regarding that amendment, has ied us lo
conclude that the delegates to the consti-
tutional convention added to article i, 5
the words “invasion of privacy" out of a
concern to protect against extensive gov-
ernmental use of electronic surveillance
techniques, and not out of any desire to
curb the activities of secret government
agents.2s

As noted previously, California has also
recently approved an amendment lo its con-
stitution, including the right to privacy
among the inalienable rights of all people.
In While v. Davis, 13 Cal.3d 757. 120 Cal.
Rptr. 94, 533 P.2d 222 (1975), a case which
illustrates that the dire, Orwcllian 1984 pre-
dictions by those opposing the warrantless
use of electro- - devices arc not figments of
imagination, . ie California right to privacy
provision was applied. Police officers posed
as students and covertly recorded discus-
sions in university classes and in public and
private meetings. In holding such surveil-
lance activities to he in violation of Califor-
nia’s privacy amendment, the court stated:

Although the full contours of the new

constitutional provision have as yet not

even tentatively been sketched, we have
concluded that the surveillance and data
gathering activities challenged in this
case do fall within the aegis of that provi-
sion. 2

[H] Similarly, wc believe that Alaska's
privacy amendment prohibits the secret
electronic monitoring of conversations upon
the mere consent of a participant. Like
California's provision, the contours of Alas-
ka's right to privacy are not yet firmly
established.23 The meaning of privacy of

22. Art. I, s .5, Hawaii Constitution.

21. 120 Cal.Kpir. at 105. 533 P.2d at 2>C

2= Among the cases applying the_Alaska con-
stitutional provision arc §talr v Erickson, 574
P.2d | (Alaska 1978) (possession of cocaine for
personal use in she home noi protected). Fale
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necessity must vary depending on the fac-
tual context and the often competing inter-
ests of society and the individual.2* The
protection has heen defined,27 for example,
as the right “lo he let alone,"2* the right of
persons “to determine for themselves when,
how, and to what extent information ahout
them is communicated to others,” 29 and the
right which protects "the individual's inter-
est in preserving his essential dignity as a
human being."10 Our conclusion is consist-
ent with these concepts and with the test of
privacy articulated by Justice Harlan in
Kalz, supra, and adopted hy this court.

Applying Justice Harlan's two-pronged
test, we believe that one communicating
private matters to another exhibits an actu-
al (subjective) expectation of privacy
whether or not the listener is equipped with
electronic devices. The key question is
whether that expectation of privacy is one
that society is prepared to recognize as rea-
sonable.

[9] In the context of law enforcement,
il is true that the use of informers is a
highly necessary tool in fighting crime. In
combating illegal sale of drugs, as involved
in this cr e, because of the clandestine na-
ture of the transactions, testimony hy police
informers or others trusted hy the criminal
is one of the few methods by which convic-
tions may he obtained.5 Society is not
willing lo accept as reasonable the subjec-
tive expectation of one engaged in a con-
versation that it will not be repealed. For
I" aerations, while not condoning the gossip
or false friend, society has countenanced

con v. Alaska Public Oflwvs Commission, 570
P.2d 469 (Alaska 1977) (certain information

communicated to physicians is within zone of
privacy); Woods A Rohde, Inc. v. State, 565

P.2d 138 (Alaska 1977) (warrantless adminis-

trative inspections of private business premises
prohibited), Anderson V. State. 562 P.2d 351

(Alaska 1977) (state may control sexual con-

duct of juveniles). Ravin'v. State, 537 p.2d 494
(Alaska 1975) (possession ol marijuana by
adults for personal use in the home protected).

See also, Howard, "State Courts and Constitu-

tional Rights in the Day of the llurger Court,"
62 Va.L.Rev. 873, 928-37 (1976)

2. See State v. Frickson, 574 p2d 1,22 n 144
(Alaska 1978)
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the repetition of private conversations.
The use of surreptitious electronic devices
to broadcast or record conversations, how-
ever, is a development of recent vintage.
We conclude that the expectation that one's
conversations will not be secretly recorded
okg'broadcast should be recognized as reason-
able.

Even prior to California’s enactment of
its privacy amendment, the United States
Court of Appeals for the Ninth Circuit held,
in a diversity case, that a California com-
mon law cause of action for invasion of
privacy was established when employees of
Time, Inc., gained entrance to the office
portion of the plaintiff's home with his con-
sent and then secretly photographed him
and electronically recorded and transmitted
his conversation to third persons without
his consent. The activity occurred in coop-
eration with the police in cracking down on
medical quackery. Expressing the view of
many jurisdictions that such electronic sur-
veillance violated privacy rights, the court
stated:

In jurisdictions other than California in
which a common law tort for invasion of
privacy is recognized, il has been consist-
ently held that surreptitious electronic re-
cording of a plaintiff's conversation
causing him emotional distress is actiona-
ble. Despite some variations in the de-
scription and the labels applied to the
tort, there is agreement that publication
IS not a necessary element of the tort,
that the existence of a technical trespass
is immaterial, and that proof of special

27. See generally, 1lodge;, “Electronic Visual
Surveillance and the Foutlh Amendment: Tlie
Arrival of Big Brother?" 3 Hustings Const.L.Q.
261, 262-63 (1976).

28. NVarrcn and Brnnbeis, "The Right to Priva-
cy." 4 Harv.L.Rev. 143. 205 (1890).

29. Westin. Privacy and Freedom 7 (1967).

30. Hufstedler, "The Directions and Misdirec-
tions of a Constitutional Right of Privacy." 26
Record of N.Y.C.B.A. 546. 550 (1971).

31. Pascu v. State. 577 p.2d 1064, 1068 (Alaska
1978).
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damages is not required. (E. g., Naderv.
General Motors Corp. (1970) 25 N.Y.2d
560, 307 N.Y.S.2d 6-17, 255 N.E.2d 765
(applying District of Columbia law);
Hamhergcr v. Eastman (1964) 106 N.H.
107, 206 A.2d 239; Roach v. Harper6195_8)
143 W .Va. 869. 105 S.E.2d 564; McDaniel
v. Atlanta Coca-Cola Bottling Co. (1939)
60 Ga.App. 92, 2 S.E.2d 810; cf. Pearson
v. Dodd, 133 U.S.App.D.C. 279, 410 F.2d
701, cert, denied (1969) 395 U.S. 947, 89
S.Ct. 2021, 23 L.Ed.2d 465).;

110] If for the purposes of civil litiga-
tion, participant electronic hugging consti-
tutes an invasion of a common law right lo
privacy, such conduct obviously violates an
expressed constitutional declaration of the
right. In the absence of a search warrant,
evidence so obtained should be held to he
illegally acquired.

[11] It seems only just that conduct of
those engaged in criminal activity be re-
vealed. Legitimate interests of law en-
forcement authorities, however, may gener-
ally be met in the same manner as in other
searches and seizures. In the absence of
limited exceptions, a search warrant should
he obtained from an impartial magistrate,
based on probable cause to believe that
criminal activity will be discovered 3 before

32. 449 I'2d al 247-18.

33. See. C. p. Heller v State. 543 p.2d 1211.
1215 (Alaska 1975); State v. Spietz, 531 P.2d
521, 523 (Alaska 1975)

34. One argument advanced Is thai bugging aids
in safeguarding informants. This may be ques-
tionable since the presence of electronic de-
vices on the informant may add lo his risk,
because sophisticated "anti-bugging" technolo-
gy may disclose the presence of the device or il
may otherwise be discovered. In any event,
New Hampshire has met that contention by
holding that a statute which permits partici-
pant monitoring docs not permit the introduc-
tion at trial ol a lape recording of a conversa-
tion transmitted by such a device. The court
held that the purpose ot the statute's exception
was in allow police officers to protect the un-
dercover olficer and that monitoring for pur-
poses of rescue was not equivalent to monitor-
ing (or purposes ol introduction of the conver-
sation at trial. State v. Ayres, 383 A.2d 87. 88
(N.H.1978).

35. We have previously recognized the high de-

gree of protection surrounding the home. .See,

electronic monitoring of conversations
should be allowed. It may be that, as in
other search and seizure contexts, the re-
quirement of a warrant may be obviated
under exigent circumstances. We withhold
passing on that issue until presented with a
specific case. Generally, however, a search
warrant should be required before permit-
ting electronic monitoring of conversations.

[12,13] We believe that this require-
ment will not unreasonably impinge on le-
itimate law enforcement effortsas 1In
nited Stales v. While, supra, there was
testimony about eight separate conversa-
tions that were monitored. 401 U.S. 745,
747,91 S.Ct. 1122,1123, 28 L.Ed.2d 453, 456.
Certainly, based on an affidavit of the in-
formant as to earlier non-monilored conver-
sations, a warrant was obtainable. In
Glass' case, il appears that Ms. Baker be-
lieved she could purchase heroin at Glass'
home3 If there were probable cause for
the belief, a warrant could have heen se-
cured.3 Just as the warrant requirement
protects against unreasonable search and
seizures, it cun prevent improper invasions
of privacy by electronic monitori* . Alas-
ka's Constitution mandates that i,. people
he free from invasions of privacy by means
?.f surreptitious monitoring of conversa-
ions.

e.  Anderson v. State, 562 p.2d 351, 358
(Alaska 1977); Ravin v. State, 537 p.2d 494,
503-04 (Alaska 1975). We decline to base our
holding on this particularized protection, how-
ever. since we have concluded that the right of
privacy is infringed by warrantless participant
monitoring of private conversations regardless
of the locus of the police surveillance.

36. The dissent cites Justice Coleman’s predic-
tion m her dissent in People v. Heavers, 393
Mich. 554, 227 N.W.2d 511, 522 Cert, denied,
423 U.S. 878. 96 S.Ct. 152. 46 L.Ed.2d Il
(1975), Ihat the technical requirements for
specificity in the issuance of a warrant could
frustrate legitimate searches and seizures of
conversations incident to criminal activity. We
do not agree Conversations, of course, m«y
occur in a variety of places and on a varief. of
subiects. What is required b a description of
the person and subject which is reasonable
under the circumstances, and wc shall leave
turiher refinement ol requirements to future
cases.
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We hold that Judge Blair's well-reasoned
decision suppressing the evidence obtained
by electronic surveillance correctly applied
the precepts guaranteed by art. I, secs. 14
and 22 of the Alaska Constitution.37

AFFIRMED.

BURKE. J., dissents.

BURKE, Justice, dissenting.

The Supreme Court of the United Slates
has consistently held that the Fourth
Amendment does not prevent the use, as
evidence, of statements electronically moni-
tored or recorded under circumstances simi-
lar to those present in the case at bar. See.
C. g, Lopez v. United Slates, 373 U.S. 427,
83 S.Ct. 1381, 10 L.Ed.2d 402 (1903); On
Lee v. United States, 343 U.S. 747, 72 S.Ct.
907, 90 L.Ed. 1270 (1952). See also United
States v. Whte, 401 U.S. 745, 91 S.Ct. 1122,
25 L.Ed.2d 453 (1971). Other federal courts
and a multitude of state courts interpreting
similar provisions found in their own state
constitutions have expressed the same view.
See Annol, 97 A.L.R.2d 1253 (1964). Thus,
the overwhelming weight of authority holds
that evidence secured by means of a me-
chanical or electronic monitoring device is
admissible, where it appears that one of the
parties lo the conversation consented lo or
cooperated in ils interception. Id.

37. Although it has not been rinsed by the par-
ties, we note the existence of AS 11.60.290
which provides:

bEavesdropping. It is unlawful for a person

(1) use an eavesdropping device to hear or
record all or anv part of an oral conversation
without the to..sent of a party to the conver-
sation;

(2) use or divulge any informatior. which
he knows or reasonably should know was
obtained through the illegal use of an eaves-
dropping device for his own or another's ben-
efit;

(3) publish the existence, contents, sub-
stance. purport, effect or meaning of any
conversation lie has heard through the illegal
use of an eavesdropping device;

(4) divulge, or publish the existence, con-
tents. substance, purpose, effect or meaning
of any conversation he has become acquaint-
ed with after he knows or reasonably should
know that the conversation and the informa-
tion contained in the conversation was

583 PACIFIC REPORTER, 2d SERIES

In On Lee v. United States, supra, a
narcotics agent overheard a conversation hy
means of a microphone and radio transmit-
ter carried by an informant with whom the
defendant spoke. The agent's testimony
relating what he had heard was held prop-
erly admitted against the defendant in his
trial for selling opium. Rejecting the de-
fendant's argument that such conduct was
analogous to illegal wiretapping, the Su-
preme Court of the United Slates held that
there was no violation of his Fourth
Amendment rights, saying:

The presence of a radio set is not suffi-

cient to suggest more than the most at-

tenuated analogy to wiretapping. Peti-
tioner was talking confidentially and in-
discreetly with one he trusted, and he
was overheard. This was due to aH from
a transmitter and receiver, to be sure, but
with the same effect on his privacy as if
agent Lee had been eavesdropping out-
side an open window. The use of bifo-
cals, field glasses or the telescope to mag-
nify the object of a witness" vision is not
a forbidden search or seizure, even if they
focus without his knowledge or consent
upon what one supposes to be private
indiscretions. It would lie a dubious ser-
vice to the genuine liberties protected hy
the Fourth Amendment to make them
bedfellows with spurious liberties impro-

cbmined through the illegal use of an eaves-
dropping device.
Conduct prohibited by AS 11.60.290 is punisha-
ble by fine or imprisonment or both pursuant
to AS 11.60.310 Our holding is unaffected by
this statute, however, since we are interpreting
constitutional provisions. Moreover, we do not
construe AS 11.60.290 as positively sanc'-oning
conduct not declared unlawful therein. The
report of the House Judiciary Committee ac-
companying the original bill, enacted prior to
the adoption of the right lo privacy amend-
ment. slated:
In regard to evidence obtained by wiretap or
other eavesdropping devices being used in
court proceedings the bill does not in any
way change the existing law of Alaska. The
admittance or rejection nf such evidence is
left to case law and the rules governing the
admissibility of evidence as interpreted by
the court.
1966 11.J. at 525-29. See als0, Roberts v. Stale,
453 P.2d 896, 900-02 (Alaska 1969).
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vised by farfetched analogies which
would liken eavesdropping on a conversa-
tion, with the connivance of one of the
parties, to an unreasonable search or sei-
zure. We find no violation of the Fourth
Amendment. . 1

In Lopez v. Unilcd Slates, suj)ra, the
Supreme Court gave its approval to use of a
wire recording of a conversation between
the defendant and an Internal Revenue
agent in which the defendant offered the
agent a bribe. During a visit to the defend-
ant's office the agent recorded the conver-
sation on a small recording device carried in
his pocket. Noting, as did the superior
court in this case, that the agent himself
could testify about the conversation, the
Court said:

Once it is plain that [agent] Davis could
properly testify about his conversation
with Lopez, the constitutional clai 1 relat-
ing to the recording of that conversation
emerges in proper perspective. The
Court has in the past sustained instances
of “electronic eavesdropping" against
constitutional challenge, when devices
have been used to enable government
agents to overhear conversations which
would have been beyond the reach of the
human ear. See, e. g., Olmslcad v. Unil-
cd Stales, 277 U.S. 438, 48 S.Ct. 564, 72
L.Ed. 944 [66 A.LRR. 376]; Goldman v.
United Stales, 316 U.S. 129, 02 S.Ct. 993,
86 L.Ed. 1322. It has been insisleJ only
that the electronic device not be planted
by an unlawful physical invasion of a
constitutionally protected area. Silver-
man v. United Slates (365 U.S. 505, 81
S.Ct. 679], 5 L.Ed.2d 734, supra. The
validity of these decisions is not in ques-
tion here. Indeed this case involves no
"eavesdropping” whatever in any proper
sense of that term. The Government did
not use tin electronic device to listen in on
conversations it would not otherwise have
heard. Instead, the device was used only
to obtain the most reliable evidence possi-
ble of a conversation in which the
Government's own agent was a parlici-

I. 313 U.S. al 753 54. 72 SCI1 at *172

pant and which that agent was fully enti-
tled lo disclose. And the device was not
mlanted by means of an unlawful physical
Invasion of petitioner's premises under
circumstances which would violate the
Fourth Amendment. It was carried in
and out by an agent who was there with
petitioner's assent, and it neither saw nor
. heard more than the agent himself.!

"Mare recently, in United Stales v. While,
suulra, the Supreme Court reversed a deci-
sicon of the United Stales Court of Appeals
four the Seventh Circuit which held that it
waas error lo admit the testimony of a
gov.vernmenl agent relating a conversation
tc% mween the defendant and an informant
ov.verheard by monitoring transmissions
frrom aradio transmitter concealed upon the
p.rifson 0f the informant. Four members of
tr.,0 Court saw no necessity for a warrant.
In-i a plurality opinion, Mr. Justice White
suuited:

Concededly a police agent who conceals
his police connections may write down for
official use his conversations with a de-
fendant and testify concerning them,
without a warrant authorizing his en-
counters with the defendant and without
otherwise violating the hitter's Fourth
Amendment rights. Hoffa v. United
Slates, 355 U.S. [293] at 300- 303, 87 S.Ct.
408 al 412 414 [17 LEd.2d 374 al 3S1,
382]. For constitutional purposes, no dif-
ferent result is required if the agent in-
stead of immediately reporting and tran-
scribing his conversations with defendant,
either (1) sinuii.ine..;cl., records them
with electronic equipment which he is
carrying on his person, Lopez v. United
. Stales, supra; (2) or carries radio equip-
ment which simultaneously transmits the
conversations either to recording equip-
ment located elsewhere or lo other agents
monitoring the transmitting frequency.
On Lee v. United Stales, supra. If the
conduct and revelations of an agent oper-
ating without electronic equipment do
not invade the defendant's constitutional-
ly justifiable expectations of privacy, nei-
ther does a simultaneous recording of the

2. 373 US. ai 43S 39. S3 S.Cl. al 13S7-8S



same conversations made by the agentor  “Relating to Electronic Surveillance (Ap-
by others from transmissions received proved Draft, 1971). The standard pro-

nl

OH

ME

from the agent to whom the defendantis aides:

talking and whose trustworthiness the
defendant necessarily risks.3

The view reflected by the foregoing au-

thorities has been incorporated in § 4.1 of
the American Bar Association's Standards

3. 401 U.S. at 751. 91 S.Ct. at 1125. Mr. Justice

Black concurred in the judgment of the Court
for the reasons set forth in his dissent in Katz
v. United States. 389 u.s. 347. 364. 88 S.Ct.
507. 516. 19 L.Ed.2d 576. 589 (1967). namely:
that eavesdropping carried out by electronic
means involves no “search" or "seizure." In
Katz the Court held that .here was a Fourth
Amendment violation where government
agents attached a listening device to the out-
side of a telephone booth and recorded the
defendant's end of a telephone conversation.
Unlike the facts in this case, no party to that
conversation had consented lo its being moni-
tored and recorded by the police. Mr. Justice
Brennan concurred in the result in Whlte,_ stat-
ing_ that reversal was required by Desist v.
United Slates. 394 u.s. 244. 89 S.Ct. 1030. 22
L.F.d.2d 248 (1969). In Desist the Court held
that Katz, Supra, would apply prospectively. .
«@, only to those electronic surveillances occur-
ring alter the date of that decision in 1969.
(The surveillance in White c. United States
occurred in 1965.) However. Mr. Justice Bren-
nan futlher expressed the belief that the Fourth
Amendment imposes a warrant .-equirement
both where an informant secretly records a
conversation with the accused and where he
transmits that conversation as was done in the
rase at bar.

The ommentnry to § 4.1 states:

Ultimately, the standard rests on
the proposition that the "function of a trial is
to seek out and determine the troth or falsity
of the charges brought against the defend-
ant" Lopez v. United States. 373 u.s. 427.
440 183 S.Ct. 1381. 10 |..Ed.2d 462] (1963).
To that end, the law must always seek to
obtain the best and most reliable evidence.
Traditionally, that evidence has consisted
mainly of the testimony of witnesses who
saw or heard what they later reveal in court.
No man knows heller, however, the fallibility
ol human testimony llian that man who is
trained in the law. The prospect that mencc
through electronic surveillance lechtuques
can provide us with evidence not sub.ect to
the (ratines of human nature ought, there-
fore. to be applauded. The use of such tech-
niques in this area, in short, should he en-
couraged, not discouraged, and they should
not be encumbered with administrative pro.
cedure. Where trained investigators are con

The use of electronic surveillance tech-
niques by law enforcement officers for
the overhearing or recording of wire or
oral communications with the consent of
one of the parties should be permitted .4

ducting routine interviews, reliance may
properly be placed in the agents' memories
aided by notes taken contemporaneously.
see Campbell v. United States. 373 u.s. 487
|83 S.Ct. 1356. 10 L.Ed.2d 501) (1963). But
where informants, whose credibility may. be
suspect, are used, see. € P.. Oshorn'v. United
St* ' 385 U.S. 323 (87 S.Ct. 429. 17 L.Ed.2d
394) (1966), where victims of crimes are en-
gaged in key conversations with the perpe-
trators themselves, see, e. (., Rathbun v.
United States. 355 U.s. 107 [78 S.Ct. 161, 2
L.Ed.2d 134] (1957), or where the investiga-
tors as such are individually involved and
their credibility will be a significant factor in
the subsequent trial, see. e. p.. Lopez v. Unit-
ed States. 373 u.S. 427 [83 SCI. 1381, 10
L.Ed.2d 4621 (1963), every effort should be
made to record the conversations through
the best available means. For a recording
will reproduce the very words spoken with
all the added significance that coincs from
Inflection, emphasis and the other aspects of
oral speech. See State v. Roves, 209 ore.
I0r.) 595. 308 P.2d 162 (1957)." The goal of
finding the truth in the criminal trial de-
mands no less. The defendant, too, has a
stake in the best evidence being presented to
the court and Jury. Thus, recording as such
"involves no ‘eavesdropping' whatever in any
Eroper sense ol that term.” Lopez v. United
tates. 373 U.S. 427, 439 |83 S.Ct. 1381, 10
L.Ed.2d 462). It should not he unthinkingly
placed in the same category with wiretapping
or bugging.  Williams, %he Wtretappinp-
Eavesdroppmp Problem: A Defense Coun-
sels View. 44 Minn.L.Rev. 855, 666 (1960);
schwartz, On Current Proposals To Lepalize
eretappmp. 103 U.P.i.L.Rev. 157, 166-67
t1954). Overhearing loo, is not eavesdrop-
ping. "When one man speaks to another In-
takes all the risks ordinarily inherent tn so
doing, including the risk that the man to
whom he speaks will make public what he
has heard. « « « It is Inn a logical and
reasonable extension of this principle that a
tnan take the risk that his hearer, (rev to
memorize what In- hears lor later verbatim
repetitions, is instead recording or transmit-
toi! to another " Katz v. United States. 389
I S. 347. 363 n* 188 S.Ct. 507. 19 I..Ed.2d
576) (1967) (White. J. concurring)

The crucial issue in any overhearing or
recording situation is instead the right of the
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One of the two decisions called to our
attention holding directly to the contrary is
from the Supreme Court of Michigan. Peo-
ple v. Beavers, 393 Mich. 554, 227 N.W.2d
511 (1975), cert, denied, 423 U.S. 878, 96
S.Ct. 152, 46 L.Ed.2d 111 (1975). In that
case the court held that in the absence of a
search warrant, electronic monitoring of a
defendant’s conversation with an informant
constituted an unreasonable search and sei-
zure, under a provision of the Michigan
Constitution similar to our own art. 1, § 14,
However, the Michigan court held, as did
the superior court in the case at bhar

The admissibility of the informant's testi-

mony is in no way affected by ruling

inadmissible the testimony of the two
police officers [who monitored the con-
versation]. The warrantless monitoring
and subsequent testimony of these two
witnesses renders tainted the transmitted
account of the conversation, but does not
in any way prevent the informant from
testifying as to the statement spoken to

him directly 5
In a well-reasoned dissent, Justice Coleman
of the Michigan court, criticized the position
taken by her colleagues, slating:

By federal standards and, 1 assume, by
the standards of the majority of this

Court, a record from a device taped to

Lthe informant's] body would be admissi-

le in evidence as would he testimony by
people listening from a closet or al tin
open window or viewing the premises
with hinoculars.  Conversations can be
written down or related to third parties.

As a practical matter, monitoring the

same consensual conversation through it

"walkie-talkie" provides no greater de-

gree of “intrusion."

witness himself to testify. Where he is enti-

tled to testify, there can be no valid objection
to the use of an overhearing or recording
device, and the introduction ot its product nl
trial.  No one should have the right to ex-
clude the testimony of a third party or a
recordir,, and "rely on possible flaws in the
[wum -.s's] memory, or to chal-
lengr lIns) credibility without be-
ing -.-set by corroborating evidence that is
not susceptible of impeachment.” Lopez V.
United States, 373 u.S. at 439 (83 S.Ct.
1381 Overhearing, too. may he necessary
for the prnl-'ctuin of an informant Onlv the

It serves to encourage defendant’s hon-
esty and to protect the life of the agent
or informant. He plays a deadly game
and the microphone allows him speedy
access to help.

More importantly, it provides a means
lo protect the courtroom against degrad-
ing and flagrant use of perjury.

Further, the very nature of the narcot-
ics trade renders it subject to need for
quick action. Otherwise, the "bird will
have flown," the opportunity to listen to
a “buy” will have been lost. The require-
ment that the officer first find a magis-
trate and then try to describe the conver-
sation lo he "seized" and the place (under
Kalz, it could he anyplace, including some
sidewalk) where it is to be “seized” and
then lo go with the warrant (if any) to
the scene is designed for self-defeat*

Like Justice Coleman | believe the belter
view is that favored hy the great weight of
authority. Accordingly, in the case at bar,
| would hold that the recording of respon-
dent Glass' conversations with the infor-
mant Baker was not a violation of any right
guaranteed to Glass hy art. 1, § 14 of the
Constitution of the State of Alaska, and
that the superior court erred in suppressing
evidence of that tape recording on the
grounds staled.

Similar reasoning leads me to the further
conclusion that there was no "iolalion of
Glass' rights under art. 1, § 22 of the State
Constitution. That section provides:

The right of the people to privacy is
recognized and shall not he infringed.
The legislature shall implement this lec-
tion.

most serious reasons grounded m the most
fundamental policy considerations should
warrant the failure to use or the suppression
of relevant and reliable evidence. Kardone v.
United States, 308 Us 338. 340 (60 S.Ct.
266, 84 L.F.d. 307) (1939) Overhearing or
recording involves none ol those reasons or
considerations.

A.B.A Standards Relating (o Elect omc Sur-

veillance (Approved Draft, 1971) to 126 27.

5. 227 N.W.2d at 516, (Emphasis it* original,)

6. Id at 522.
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Unquestionably, as recognized by the su-
perior court, and even respondent, Baker
would be entitled to testify concerning her
own dealings with Glass and to relate the
conversations surrounding those dealings to
the best of her recollection. Therefore, the
electronic recording of those conversations
was not an invasion of respondent's privacy.
The electronic recording simply provided an
accurate record of the incriminating state-
ments made lo Baker and it is undisputed
that Baker could testify personally as to
these statements. As staled in Lopez V.
United States, supra :

Stripped to its essentials [respondent’s]
argument amounts lo saying that he has
a constitutional right t* dy on possible
flaws in the agent's ir yiory or lo chal-
lenge the agent's credibility without be-
ing heset hy corroborating evidence that
IS not susceptible of impeachment. For
no other argument can justify excluding
an accurate version of a conversation that
the agent could testify lo from memory.7

J 'onsider that argument to he without
merit. Like the Supreme Court of the
United Stales in Lopez, 1think that the risk
respondent look in dealing with Baker in-
cluded the risk that the words spoken
“would he accurately reproduced in court,
whether hy faultless memory or mechanical
recording."8 See a/lso State v. Hoy, 54
Haw. 513, 510 P.2d 10GU (1073).

The majority's reliance on While v. Da-
vis, 13 Cal.3(1 757, 120 Cal.Rplr. 94, 533 P.2d
222 (1975), is, 1 believe, completely unwar-
ranted. 1 see little similarity hetween the
surveillance done in the case at bar and
that done in While, where police officers
engaged in wholesale secret recording of
university class discussions in order to com-
pile dossiers on those present, rather than
as part of an investigation of specific crimi-
nal activity. Central to the California Su-
preme Court's condemnation of the surveil-
lance in that case was the obvious threat
posed to First Amendment freedoms, and
ils recognition that, ""The vigilant protec-
tion of constitutional freedoms is nowhere

7. 373 I'S. al 13» 83 S.Ct at |38t*.
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more vital than in the community of Ameri-
can schools. " 120 Cal.Rptr. at 101, 533
P.2d at 229, quoting the Supreme Court of
the United States in Shelton v. Tucker, 364
U.S. 479, 4S7, 81 S.Ct. 247, 251, 5 L.Ed.2d
231 (1960). In short, any governmental in-
terest that might have been furthered by
the type of surveillance carried on in that
case was held lo be outwt'ghed by a free
society's interest in having the university
classroom remain a forum for the free ex-
change of ideas. | certainly applaud the
decision in While, but what that all has lo
do with the situation in the case at bar is
beyond my ken.

| would reverse the superior court's sup-
pression order.

STATE of Alaska, Petitioner,

\
Michael TIiuURNTON, Respondent.

No. 3764,
Supreme Court of Alaska.
Sept. 15, 1978.

The Superior Court, Fourth Judicial
District, Fairbanks, Jay Hodges, J., entered
order suppressing evidence consisting of
tape recordings of conversations between
defendant and police informant and State's
petition for review was giante I. The Su-
preme Court, Boochever, C. J. hold that
i< ording of conversations violated defend-
ant's rights under Slate Constitution.

Affirmed.
Burke, J., filed a dissenting statement.



exclusionary

By Ronald K.L. Collins
and Robert C. Welsh

Eugene, Ore. _

Current attempts lo modify the ex-
cIuswnarY rule in law call to mind
Woody Allen's sage observation that
ibe lion and the famb shall lie down
together, but the lamb won't get
much deep.

At issue Is wnether the U.S, Supreme
Court should adhere to its nearly 70-
year-old rule that evidence obtained
In violation of the Fourth Amend-
ment prohibition against unreason-
able searches and seizures may not
be used in a criminal trial.

In the case of lllinois vs. Gates, oppo-
nents 0! the rule have succeeded In
persuadln? the :court to consider
whether IIe?aIIy seized evidence
may nonetheless be introduced In a
tridl when fhe police acted on the
basis of a "good faith” .belief that
their actions were constitutional.

Some arﬂuments for adopting this .

osition have great surface appeal.

hy should prosecutors be prohibit-
ed from using reliable evidence of
the defendant’s guilt when the ?ohce.
believe that their actions were legal?
This rationale seem? forceful In the
context of the .Gates case, where
police officers relied uPon a court
search warranl that later was de-
clared Invalid.

Proponents of the good-faith ration-
ale are not likely to'limit their arg i-
ments to the circumstances In the,
Gates case. Presumably, they would
allow admission of most Improperly
?athere,d evidence whenever the po-
ice believed they were obeying the
law. :

The argument for a good-faith excep-
tion falls on no fewer ‘than three
counts.

First, as a statement of constitutional
law, It breeds governmental disre-
spect for constitutional restraints. As
a search-and-selzure expert, Prof.
Wayne LaFave of the University of
Illinois, recently observed, adoption
of the good-faith exception would en-
tail a "revision of the old quip that
‘close only counts In horseshoes and
([;renades. " Nor Isthere Isno reasonn
0 assume that the good-faith ration-
ale, If let loose in"the Gates case,
would not move to other constitution-
al fronts, Would courts embrace the-
proposition that " ‘dose’ counts’
when a municipality bans certain *
forms of constitutional expression/or *
when a judge denjes the news media
access to criminal proceedings?j

mrr

rule s critics

Second, the alleged benefits to be
derived from the good-faith excep-
tion are not worth the compromise
that our society would have to strike
with fundamental constitutional
rights. There is no reliable evidence
that the exclusiona-y rule _SI_([]nIfI-
cantly interferes with our ability to
appréehend and convict criminals. As
a 1978 study by the U.S. comptroller
general concluded, only four-tenths
of | percent of all federal prosecu-
tions from July to August of that
year were Jeopardized by the exclu-
sion of evidence.

Third, adoption of the good-faith ex-
ception would undo many advances
that have, occurred as.a result oi the
exclusionary rule. Since the supreme
court extended the rule to the states
in 1961, many police departments
have developed ongoing Instruction
?rograms in search-and-selzure law.

he use of search warrants has in-
creased dramatically.

The good-faith.exception would Jeop-
ardize '-'theso”caiinplishments be-
cause Itplaces a premium not on an
officer'sKnowledge of the law but on
his Ignorance, fthy should police de-
partments-adopt and enforce Inter-
nal guidelines conflnln% police dis-
cretion 11 Ignorance Is the standard?
Notably -It femains a mystery wheth
er the police In the Gates case had

or foll e.qwg)epﬂztmeml guidelines.

If a supreme'court,mag]onty Is deter-
mined to retrao.- in-4nls area, It Is
better that It take a different ap-
proach. Instead of sanctioning un-
constitutional FO|IC€ conduct by ad-
mitting i eﬁaly obtained evidence,
the court shotlld shift the good-faith
debate dlreclly Into the Fourth
Amendment arena in ordei "o deter-
mine whether such actions are com-
patible with the umtv.dmentt ex-
pressed command of reasonable-
ness. This tactic at least would place
the good-faith exception within add-
ed Constitutional "boundaries and
would not therefore permit excep-
tions to otherwise protected rights.

Defending the exclusionary rule
does not mean that society Is" power-
less to protect Itself. But” American
society cannot call Itself free If It
fights’ crime by Imprisoning the
Fourth AmendemenL

Robe{t (i Welsh _Is assistzhnt rofes-
soro Od“F? sclence at the nlYer-
leﬁlgrrﬂla at 1.’93 An

?Wl.at

ﬂ{% eles.
a wﬂs teaches constifu-
tional lawl.at -Willamette University
In.flalenic'Ore. " ZI. s



;; Not long after President Reagan’s

s. Task Force on Violent Crime recom-

¢ mended in 1981 that Congress legis—

late a "good-faith exception” to the
so-called "exclusionary rule,” aTask

j Force member told me privately that

+Athe rule did not really prevent many
jcriminals from going to jail.

But, he said, people thought it did.
:;,Tn his view, something therefore had
V.sto be done about the exclusionary

so that people would believe
'something was being done about

J crime.

w ¢ The rule, promulgated for federal
criminal prosecutions in 1914 and ex-
tended to state courts in 1981, pro-

, yldcs thatevidence seizcu in violation

P of Fourth Amendment prohibitions
againstunreasonable and improperly

" warranted searches and seizures is
inadmissible in criminal trials.

As fear of crime has become
| epidemic in America, the myth has
-.spread that streams of criminals are

going free because the exclusionary
rule prevents the evidence against
them from being used in court. The
| Fifth Circuit Court of Appeals has re-
sponded with an exception to the rule,
‘providing that unconstitutionally

seized evidence is admissible,if |he;
police had a reasonable, gpojj-faith fM J (
belief that they were acting properly;ip /i

Last week the Supreme Court neprd

arguments on whether it top.should TomH v
adopt a "good-faith exception,” pre- f Wcker -1
sumably for courts at all levels, pivc,

justices already have indicated spme

willingness to modify or aboljsn,thp,; " t

muip,

Ip an article in the December 1981.
issue of the Georgetown Law”purnab
William  Mertens and 81l45 Wasserw; AvcMrtiK fc#
strOm, both DApci'ienced public defen;1:.,Arred fropj) yiojpting tljp ConkIjutid
ders, argue compellingly that for the ;unless he knowsthat his actlrinsare In
Supreme Court to take such a step facj; unconstitutional™; and the dan-
would significantly widen police |
tude and water down ~
ment protections.1 , " , .

Their article is too long and (Retailed  Ityrof ar) officer's, actjom Not only
to be easily condensed, Eutdaveral of «would that often cpijdppe the action;
their points can be summarized: j .".but also, if It dicj the pourt would not

1. Deterrence of police misconduct need to decide whether or how tie
will be diminished under a good-faith Constitution anight hpve been
AXédption nife bAAtinse the AXédption . yiolatedl OfficeiS Wplld t)0 “left in
inevitably will substitute for the spe- welcome ignorance! free to make
cific standards of the Fourth Amend- such 'reasonable’ mistakes, in 'good
ment a test of the "general reaso- faith' forever.’,'1
nableness" of police searches and sei-
zures.

But a police officer "cannot be de-

k
expressed hwe do not necessarily
"> of W Pally Ne-'s-fllner

gouriB would tegt the f’j-easonablc

2. The’good-faith e>'<cepti0n also
would undermine what the author®
call "systemic deterrence.” At their

+v. If the court had mken a "good-

OPINIONS

own discretion, for example, District Or suppose the defense contends
of Columbia police used to stop autos i that an officer, was weil-trained and
for routine license and registration eshould have,jtnown better.~han to
checks. Butiii 1979tlie Supreme Court *lviolate’a defendant’s rights,’hence
held such checks unconstitutional,un- f jould not jiaye.been acting mistaken-
less the officer stopping the car had >ly but in good faith. The prosecution
"articulable suspicion’ of criminal rmight have to argue that the officer
activity. The decision brought on im- “was not well trained: poor training
mediate cessation ofrc atine checksin  might actually become a police aid in
the District and other jurisdictions. making unconstitutional searches
and seizures starvl up in court.

4. If, to protect constitutional rights «
under a good”Ith exception; officers(
,were made personally liable Inlcivill.
<and criminal law for Fourth Amend-
ment violations, the authors argue |
thet law enforcement might actually
suffer, policemen in ambiguous
situations,! fearing personal liability !

faith™ approach, or had applied a test

of "reasonableness” rather than the

standards of the Fourth Amendment,

routine shp-and-check procedures

probably v/ould stiti be common in

many jurisdictions; and in futurjthat

con’ I happen on far more serious con-
stl. Clonal questions.

3. In deciding upon the good faith for wrol | action, might refuse for
and reasonableness of an officer’s ac-, actat d ibly’perrritting morel
tion, whatstandards would the courts  ~riminal™ oescape justice than Jre
apply? Who would bear the burden of exclusionary rule does. <% 9 ;

proof? What evidence on the question
of good faith would be admissible? If a
criminal defendant, for example, had
to prove bad faith or unreasonable-
ness on an officer’s part, the defen-
dant’s rights might be doubly en-
dangered, for such proof could be dif-
ficult to establish. ,

The argiip|ent,>of which-thes/
points 0:$ but a sample, is comple
but the logic is persuasive:' a gooc =
ftrlih exception will weaken not jul
the exclusionary rule but the Fourll
Amendment Itself. $\1 .
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LEGISLATIVE AFFAIRS AGENCY

M EMORANDUM January 23, 1984

SUBJECT: "Good faith"™ exception to
the exclusionary rule
(Work Order No. 13-1801)

T0: Senator Vic Fischer
Chairman, Senate State Affairs Committee

FROM: Edward H. Hein pf\J"
Legislative Counse

You have asked for a brief summary of the issues raised In
two cases now before the United States Supreme Court dealing
with the so-called "goc J faith" exception to the exclusion—
ary rule.

The Fourth Amendment to the United States Constitution pro—
tects the privacy of persons by prohibiting unreasonable
searches and seizures of their persons or property by the
police. The essential requirement of the Fourth Amendment
Is that, except in certain emergency situations, searches
may be made only pursuant to a warrant issued by an indepen—
dent magistrate or judgr and supported by a finding that
there 1s "probable cause™ to believe that the place to be
searched contains evidence of a crime. The warrant must
describe with particularity the place to be searched and the
items co be seized. The police seeking the warrant must
swear that their knowledge 1is based on personal observation
or on information supplied by a credible and reliable
informant. But under a ruling handed down by the Supreme
Court last term, a magistrate must consider the "totality of
circumstances”™ and make a "practical, common-sense decision”
on whether to issue a warrant.

Despite all these safeguards, and despite the best efforts
of police to comply, defective warrants are frequently
issued. Evidence seized under the authority of such warrants
is obtained in violation of the Fourth Amendment and, under
the "exclusionary rule™, 1is routinely suppressed at trial.



Senator Vic Fischer
Page 2
January 23, 1984

The result is that otherwise strong cases are often lost
because crucial evidence cannot be introduced.

The exclusionary rule has applied in federal criminal cases
since 1914 and in all {tate criminal trials since 1961. The
primary rationale for the rule 1is that by suppressing evi—
dence that 1is illegally seized it is thought that police
will be deterred from making unreasonable searcher, and will
have more respect for citizens®™ privacy. At issue in the
cases now before the Supreme Court is whether the rule can
have any deterrent effect on police who act reasonably and
in good faith, and who do everything that could be expected
of them, including obtaining a search warrant. The question
is whether the exclusionary rule should be applied mechan—
ically and absolutely, or whether a '"good faith" exception
should be created.

The arguments for creating the exception are that the cost
of excluding relevant evidence in criminal trials is too
high, that too many criminals are going free on "technical—
ities”, and that the rule cannot serve any deterrent effect
when the police are not guilty of any misconduct:. The argu—
ments against creating the exception are that the rule
really does make the police and the judges and magistrates
who 1ssue warr£in;:s more careful, that i1t keeps the police
from casually invading citizens® reasonable expectations of
privacy in their hom”s and elsewhere, and that relatively
few cases are actually dismissed because of application of
the rule.

Both of the cases that were argued before the Supreme Court
last week involved police searches based on defective war —
rants. In Massachusetts v. Sheppard, a magistrate signed
and the police® used a form warrant for drug searches to
obtain evidence from a murder suspect®s home. The suspect
was convicted on the basis of the evidence, but the state’s
highest court overturned the conviction, saying that the
evidence should have been suppressed because the warrant did
not properly describe the items to be seized. A new trial
was ordered.

In the companion case, United States v. Leon, a federal
trial judge in California suppressed evidence of drugs
seized by police who obtained a warrant from a state judge
on the basis of information from a caller®s tip. The judge
ruled that the warrant was not based on adequate "probable
cause”. The Ninth Circuit Court of Appeals agreed.

EKH:0jb
J2/063
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Despite all these safeguards, and despite the best efforts
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privacy in their homes and elsewhere, and that relatively
fﬁw cafes are actually dismissed because of application of
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Both of the cases that were argued before the Supreme Court
last week i1nvolved police searches based on defective war —
rants. In Massachusetts v. Sheppard, a magistrate signed
and the police used a form warrant for drug searches to
obtain evidence from a murder suspect"s home. The suspect
was convicted on the basis of the evidence, but the state’s
highest court overturned the conviction, saying that the
evidence should have been suppressed because the warrant did
not properly describe the items to be seized. A new trial
was ordered.
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(A) THE FOURTH AMENDMENT FOR—
BIDS 1IT; (B) THE USE OF SUCH
EVIDENCE "WOULD ENCOURAGE
UNLAWFUL ACTIVITY; AND (C)
RECOGNITION OF A DEFENSE
BASED ON IGNORANCE OF THE LAW
WOULD DISCOURAGE EFFECTIVE
POLICE TRAINING coooiia et . 3-

A. The Use At Trial Of Evi—
dence Obtained On Less
Than Probable Cause Violates
The Fourth Amendment.......... ;

B. The Use of Illegally Seized
Evidence, Even If Obtained 1In
Good Faith, Would Encourage
The Commission of Unlawful
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C. Maintenance Of The Present
Scope Of The Fourth Amendment
Wouid Be Impermissible Under
A Good Faith Exception. The
Fourth Amendment Would Shrink
To Reasonableness In Every
Case, Without The Specific
And Reasonablly Bright-Line
Rules The Court Has Relied On
To Cabin Police Investigation
Within Constitutional Limits........ 50

D. The Remaining Arguments Support—
ing A Good Faith Exception Are
Insufficient to Warrant, and
Additional Considerations
Militate Against, Its Acceptance..55
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INTEREST OF AMICI CURIAS1

The American Civil Liberties Union

i
is a nationwide, nonpartisan organization

of over 250,000 members, and the ACLU of
Illinois is one of i1ts state affiliates,
dedicated to preserving and protecting
the liberties safeguarded by the Consti—
tution and its Bill of Rights. The pro—
hibitions against unreasonable searches
and seizures embodied in the Fourth Amend—
ment are critically important among those
safeguards. They belong, as Justice
Jackson forcefully observed after his re—
turn to the Court in 1948, "in the cata-—
log of indispensible freedoms."” Brinegar
v. United States, 338 U.S. 160, 180 (1948)
(dissenting opinion).

The American Civil Liberties Union
has participated in many of the leading

decisions by which this Court nas given

1. A letter consenting to the filing of this
brief has been lodged with the Clerk.



shape and life to the Fourth Amendment®s
guarantee. Indeed, the ACLU filed the or.l
brief before the Court in Mapp v. Ohio
urging application of the exclusionary
rule to the states, and was invited by the
Court to raise the point at oral argument.
367 U.S. 643, 646 n.3 (1961). We appear
here amici curiae because, in light of th
order requesting reargument, this case nc
appears to present the most serious risk
faced by Americans 1in recent years to-the
preservation of the Fourth Amendment as i
real barrier to unconstitutional searche.
and seizures.

In the view of amici, any question
concerning good faith defense is not
properly before the Court, not only for
the reasons set forth by Justice Stevens
dissenting to the order for reargument,
but also for the reason, advanced by
respondents, that Illinois adopted

the exclusionary rule as a matter of



state law in 1923 and stoutly adhered to
it again after Wolf v. Colorado®, 338 U.S.
25 (1948). Sc= Elkins v. United States,
364 U.S. 206, 226 (1960)(citing Illinois
cases). Should the Court reach the ques—
tion, however, we hope that the analysis
presented here - demonstrating that in
probable causa cases the good faith excep
tion would be either redundant to the
probable cause standard, or an impermis—
sible substantive dilution of heretofore
unchallenged standards of probable cause
will be of assistance to the Court, and

to the Fourth Amendment which protects



SUMMARY OF ARGUMENT

A magistrate may 1issue a warrant
where the facts presented to him, reason-,
ably credited by officers, would justify
a prudent person 1in believing that a sear
would probable be fruitful. Since prob—
able cause is not defeated by reasonable
errors of fact, e.g., United States v.
Robinson, 414 US. 218 (1973) or of law,
Michigan v. DeFillippo, 443 U.S. 31 (197
an objective good faith exception would
be wholly redundant in cases where the c
claimed violation was of the substantive
probable cause standard.

Illinois appears to recognize the
congruence of probable cause and a good
faith exception, and properly urges the
Court to decide this case without reach
ing a good faith standard. IfT a good
faith exception were broader than proba
cause, as suggested by the United State

that lesser standard would become the £



stantive measure of Fourth Amendment pro—
tection, since exclusion is the only means
available for giving life to the probable
cause standard. Damage suits and injunc-
tive suits are unavailable; and Article
Il would bar a court upholding admission
through a good faith exception from going
on to decide the Fourth Amendment issue.
E.g., Bowen v. United States, 422 U.S.

916 (1975); DeFunis v. Odegaard, 416 U.S.
312 (1974).

This Court - unanimously in Weeks v.
United States and Olmstead v. United States, and
again in Mapp v. Ohio - has held that the Fourth
Amendment itself, and imperatives of judi—
cial integrity, forbid introduction at
trial of evidence 1illegally seized from a
defendant. The illegal search and seizure
is inescapably part of a larger eviden-
tiary transaction for which it was under —
taken? and the Courts may not insulate

themselves from the entire illegality -
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the"illegal acquisition of evidence for
use at trial - of which they are inevit—
ably a part.

Even when viewed under a cost-benefit
analysis, exclusion when good faith 1is
present is essential. The costs incurred
by exclusion are only the costs the framers
decided to impose under the Fourth Amend—
ment vf'ere it obeyed. The benefits are the
systemic deterrence afforded whenever
this Court announces a Fourth Amendment
rule, and police departments thereupon dis—
seminate it to officers throughout the
field through training, and continuing
education. A good faith exception would
nearly always be applicable in close cases,
cases resolving previously unsettled is—
sues, oOr cases reversing prior decisions;
and it is precisely 1In fchcse cases, where
the opportunity to determine law is avail —
able only through application of the exclu—

sionary rule, where systemic deterrence has
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its greatest effect.

A good faith exception would signal
a departure from the Court®s reliance on
categorical rules and bright lines and would
return the Court instead to the discredited,
unguided reasonableness approach of United
States v. Fabinowitz, 339 U.S. 56 (1950).
By focussing attention not on the legality
of searches but on the reasonableness of
belief in their legality, it would have
prevented adjudication of some of this
Court®s most important recent Fourth Amend-

ment precedents, e.g., JTorres_v. Puerto

Rico, 442 U.S. 465 (1979) and Ybarra v.
*Llinois,

Even if the "costs™ of enforcing the

444 U.S. 85 (1980).

Fourth Amendment are relevant, the stati-

stical data relied on by the United

interested,

States, largely erroneous,

and irrelevant, is wholly incapable of

justifying adoption of a good faith
such an exception

exception. Moreover,
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would place a heavy premium on police

ignorance, and would predictably lead to |

a deterioration of police training and

Iin-service education programs regarding

Fourth Amendment standards.



INTRODUCTORY STATEMENT

The Fourth Amendment is an exclusion—
ary rule. It embodies a judgment that a
free society is best served by preventing
the police from acquiring certain relevant
evidence, even at the cost of unprosecuted
crime. Thus, every case 1in which evidence
is suppressed because it was gathered 1in
violation of the Fourth Amendment 1is one
in which the founders had already deter —
mined that government should have foregone
access to that information in the first
place.2 The exclusionary rule merely pro—
vides specific performance of the will of
the founders.

In a perfect world, all officials

2. See, e.g., United States v. Rablnowitz. 339
U.S. 56, 67-68 (1950)(Black, J., dissenting)("the
framers od the Fourth Amendment must nave con—
cluded that reasonably strict search and seizure
requirements were not too costly a price to

pay Mincey v. Arizona, 437 U.S. 385, 393
(1978). See also Appendix A, infra (contemporary
response to Dean Wiginore’s criticism of Weeks v.
United States, 232 U.S. 383 (1914)).



would voluntarily comply with the require
ments of the Fourth Amendment. In our
imperfect world, however, courts must con—
front evidence which the government shoul
not have seized, either because probable
cause was not present, or because the prc
cedural and/or operational requirements
of the Fourth Amendment were not complied
with. In this case, defendant argues ths
a magistrate misapplied the substantive
probable cause test and issued a search
warrant even though the requisite degree
of probability was not present.

The narrow issue on reargument 1is
whether the evidence may be used, regard-—

less of whether or not the magistrate

3. The 1issues raised by a good faith exception
where, as here, only the substantive probable cai
requirement is at issue may differ significantly
from the issues posed in cases involving the

procedural and/or operational requirements of the
Fourth Amendment. For a discussion of the latter
see Mertens & Wasserstiom, The Good Faith Except!
to the Exclusionary Rule: Deregulating the PollL
and Derailing the Law, 70 Geo.L.J. 365, 454-57 (¢



wrongly decided the Fourth Amendment is—
sue, if both the magistrate and the police
acted reasonably in believing that probable
cause was present. However, where, as here
the sole issue before the Court is the sub—
stantive reach of the concept of probable
cause codified in the Fourth Amendment,
it is meaningless to speak of an objective
good faith error in applying substantive
Fourth Amendment standards. The concept
of probable cause as developed by this
Court requires merely an objectively
reasonable assessment that it is more prob—
able than not that a search will uncover

4

evidence of crime. Such an objectively

reasonable assessment is precisely the

A. "Probable cause exists "where the facts
and circumstances within their [the of—
ficers®] knowledge and of which they had
reasonably trustworthy information [are]
sufficient in themselves to warrant a man
of reasonable caution in the belief that®
an offense has been committed."

Brinegar v. United States, 388 U.S. at 175-76
(quoting Carroll v. United States. 267 U.S. 132-
165 (1925)).
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