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Mori recently, an American political sci­
entist furnished examples ol "zealous legis­
lative oversight" of the police of Scotland, 
Sweden, West Germany and France, indi­
cating that it is still "good polities” in many 
F.uropean countries to observe civil liber­
ties.“ It was noted, too, that “[ejivilians do 
not just oversee hut actually run most Euro­
pean police departments";" that several Eu­
ropean countries reserve hundreds of posi­
tions lor lawyers w ho are recruited directly 
into the upper ranks10; that "European 
police departments place much more e m­
phasis on education"11; and that some Euro­
pean countries actually encourage com­
plaints against police and, not infrequently, 
sustain them.1-

Canada's differences
H o w  do other countries control their police 
without the exclusionary rule? At least with 
respect to Canada, Professor Oaks offers 
explicit answers,1-1 but his answers do not

H. Berkley, /itwn/ie anil America: //on llic Police 
Work. Till; Ni'.vv Iti.iu III.IC, Aug. 2. ISKW, iu A. Nieder- 
holier iN A. Hlumlierg. eds., Till; AMIIIVAU-NT l'OllCi:; 
I ' r . n s m  iivks ox rnic I’oi.ici; .St. l l indatf.  Ill; 
Dryden I'rrss 2d oil. I!)7(i.

9. hi. at 50.
III. hi. al 10.
11. 1,1.
12. "(icriil.lli police departments set lip special 

himllis al puhlic events, asking visitors lo make cum* 
plaints. The niunher ol complaints against policemen 
in Midi dries as London and Merlin lar exceeds the 
iiiiiiiI)' - filed against policemen iu New York City. And 
a mm Ii higher ratio of complaints is sustained, nearly 
20 per i cut in West Merlin." hi. at 51.
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demonstrate the “irrationality” of the rule in 
the American setting. Rather, they indicate 
why Canada may t.; , need an exclusionary 
rule, but why the United States still dues.

First, "police discipline is relatively 
common . . . Second, police officers are oc­
casionally prosecuted for criminal miscon­
duct occurring in the course of their oflieiai 
duties.” Oaks considers a third fat lor per­
haps most important of all; ", , . an ag­
grieved person’s tort cause of action against 
an offending police officer is a real rather 
than just a theoretical remedy . .

Hut he suggests that the dilferenee is more 
than simply the remedies. ”[P|olice arc 
greatly concerned about obeying the rules 
and vcrv sensitive to and quick to he influ­
enced by judicial criticism of their conduct,” 
he writes. And Canadian prosecutors play 
a different role from that of American prose­
cutors. A prosecutor there "will sometimes 
exercise what he considers to he his teaching 
function with the police hy refusing to intro­
duce evidence that he consider to hav?* 
been improperly obtained.” Moreover, “Ca­
nadian prosecutors are part of the Ministry 
of Justice, which has . . . command authori­
ty over most of the police organizations . . 
and channeh hy which to correct offensive 
practices. — Y.K.

13. Oaks. Sltitliiiuu llic Kxchi.siimarii llulc in Search 
ami Seizure, 37 L’. C m . I-  ltl-v. 6(j5, 702-03, 705-06 
(T!>70). Canada, ot course, "lias no written law emiipa- 
rable to the (ninth amendment prohibition against 
unreasonable searches and seizures.” hi. at 704.



\v irr.ui!— illegally ii von will— was admissible in 
slate courts. So the tceling was, w hy bother?1'

N o  i n c e n t iv e  for c h a n g e
As I have already indicated, critics of the 
exclusionary rule have often made proposals 
for effectuating the Fourth Amendment by 
means other than the exclusionary rule— hut 
almost alw ays as a qu id pro qui> for rejecting 
or repealing the rule. W h o  has ever heard oi 
a police-prosecution spokesman urging— or 
a law enforcement group supporting— an 
effective “direct remedy” for illegal searches 
and seizures in a jurisdiction which adm it­
ted illegally seized evidence?7- Abandoning 
the exclusionary rule w ithout wailing lor a 
meaningful altornatix e (as Judge Wilkey and 
Chief justice Burger would have us do) will 
not furnish an incentive lor devising an 
alternative, hut re lieve whatever pressure 
there now exists lor doing so.

I spoke in my earlier article of the great 
symbolic value ol the exclusionary rule 
(pages (19-72, S3-S1). Abolition ol the exclu­
sionary rule, after the long, bitter struggle to 
attain it, would he even more important as a 
symbol.
During the 12-year reign of II'«>/?". some 

state judges

remained mindful ol llie cogent reasons lor the 
admission oi illegally obtained evidence and 
clung to the fragile hope that the very brazenness 
nl lawless pub. iiicdmds would bring on elfec- 
lixe deterrents other than the exclusionary rule.7"

Their hope proved to he in vain. W o lf estab­
lished tin* "underlying constitutional dnc- 
iritie” 11i;it “the Federal Constitution, by 
virtue ol the Fourteenth Amendment, pro­
hibits i.inreasonalile searches and seizu. s 
by state oliieei s”71 (though it did not require 
exclusion ol the resulting evidence); Irvine 
warned that il die states “defaulted and

.71. N.V, T imi.s, Apriltfl(i5, p. .'3d.
.2. Ilelore the ( illidii ileeisiim "|l|aw eillori einenl 

gun prelerreii llie ambiguity ol selilur. -litigated 
rules ...,(| li.nl no I,.,11 imeiilixe (n lake llie iisks in- 
xnixed iii seeking legislative actiuil. And there was little 
evidence that ulhci groups wonh1 take the initiative lo 
lon e the police to mine before the legislature." Harrell. 
siqirn n. 5(>, at 5H2-5H5.
71. Traynor, suimi n. 2. at 324.
71. Klkilis v. Tuiterl States. 301 T„S. 2dfi, 213 ( liJ(id) 

(tin- < aunt, per Stew ait, J., tleserihmg U’o//).

there were no demonstrably effective deter­
rents to unreasonable searches and seizures 
in (ieu ol the exclusionary ride, the Supreme 
Court might yet decide that they had not 
complied with ‘minimal standards’ of due 
process.”7"’ But neither W o lf nor Irv ine stim­
ulated a single state legislature or a single 
law enforcement agency to demonstrate that 
the problem could he handled in other w avs.
The disappointing 12 years between W o lf 

and Mtipp give added weight to Francis 
Allen’s thoughtful commentary on the W olf 
case at the time it was handed clow n:

This deference to local authority revealed in the 
IIV)//ease stands in marked contrast to the posi­
tion ol the court in other eases arising within the 
last decade involx mg rights 'basic to a tree socie­
ty.’ It seems safe to assert that in no other area of 
civ il liberties litigation is there evidence that the 
eoorl lias construed the obligations ol federalism 
In require so high a degree nt policial sell- 
abnegation.
. . . |l|n no other area in the civil liberties has 

the court lelt justified in trusting lo public protest 
lor protection ol basic personal rights, indeed, 
since the rights ol privacy are usually asserted lix 
those charged with crime and since the demands 
of efficient law enloreement are so insistent, it 
would seem that reliance on public opinion iu 
these eases can he les- justified titan in almost any 
other ...7,1

Nnxv bulge Wilkey asks us to believe that 
the rest,.reel ion ol W olf (and evidently the 
overruling ol the 65-year-nld Weeks case as 
well) will permit "the laboratories ol our 51 
jurisdictions’ to produce meaningful alter­
natives to the exclusion;.:/ rule. (Again, see 
text following note-IS). Mis ideological ally, 
Chief Justice Burger, is even more optimis­
tic. lie asks us to believe that a return to the 
pro-exclusionary rule days “would inspire a 
surge ol activity toward providing some 
kind oi statutory remedy lor persons injured 
hy police mistakes or misconduct."'*

And to think that Judge Wilkey (on page 
232) accuses defenders oi the exclusionary 
rule ol being ‘'stubbornly blind to (>5 years 
of experience"! □

75. Ti.ivnur. Mqiru ti. 2, al 321.
71*. Vilen, \ii)trn ii. 17 .it II , 12-13.
77. Slone v. Powell. I2S t .S. 11)5, HKi. 501 <P)7fil 

(dowlllillgj.
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A  c a l l  f o r  a l t e r n a t i v e s  
t o  t h e  e x c l u s i o n a r y  m l e :  
l e t  C o n g r e s s  a n d  
t h e  t r i a l  c o u r t s  s p e a k
by Malcolm Richard Wilkey

I n comparison with Professor Knmisar's 
response to m y  criticisms oi the exclu­

sionary rnli'. my comments will lie brief. 
Kssentially■, I am content to rest on the 
aliiinia.tixc ease Im returm stated in mv 
m  igin.il article.

It is oliv inns, although he does not specifi­
cally say so, that Piolessor Kamisar chooses 
to defend his position on the second ol the 
two grounds whi*. I posited as Itis inevila 
hie choices. Thus, he does not claim that the 
Fourth Amendment necessarily mandates 
the cvclusimiai' rule; he says only that, 
under the (uinsHution, we have a choice ol 
methods tu ci111iivc the ban against unrea­
sonable scan lies mid seizures and that the 
.exclusionary rule is the best choice.

II there is In  he a choice, however, there 
must he grounds Im a c hoice. Indisputably 
valid and i moiiii m g  evidence cannot lie 
excluded mi whim, I,nicy, or iinprovcn the­
ory. I he burden ol prmil is on those like 
I’lolessiu k.unis,ir. who would exclude such 
evidence. No one, not even Professor Kam- 
is;u. has come forward w ith such prool.

< inks' cm icli'.s im i o l 1970 is s till u u c u u tra - 

d ic ted :

I'l'Iiiilay, imnc lli.m (illy y ears altci llu- exclusion- 
arv role was ado|ite<| lor the ledei.il mulls ami 
almost a decade alter II was imposed upon the 
state courts, there is s|j|| mi eimv lin ing evidence 
In verilv (lie actual premise ol deterrence upon 
wliii Ii die mle is based or lo tlfti'iiiiiur llie limits 
ol its elleeliveiiess.'

At the same time, however, Oaks did relute 
Prolossor Kamisar:

Kamisar is merely saying wlial llie Supieme 
t.’ourl ami a considerable number ol scholars 
hav e said over ami o\ cr again, tiial in the absence 
ol any better alternative, wc arc willing to lake 
llie deterrent elici t ol the exclusionary role solely 
on llie basis ol assumption.
lo m o o , the rhetoric eimcerniog the tactual 

basis lor the exclusionary rule amomits lo no 
more than ’fig-leal phrases used to cover naked 
ignorance.

I submit that whatever the merits of his 
second article in emphasizing the complexi­
ties ol the problem, Kamisar has not made a 
case for deliberately choosing the exclusion­
ary rule over the available alternatives.

1. Oat,,. S/in/i/iiig llif l\\ilii\iiiiuuii Huh■ iii .Siimh 
mul Seizure. 37 P. Cm. I.. In v. (jti.j, 1,72 (1070).

2. 1,1. al 07.S.



M o v in g  to w a rd  a l t e r n a t iv e s

It is tlie downplaying ot available alterna­
tives that I iiiui most distressing in Professor 
Kamisar’s position, lie argues that “ fo r  
liiiimi decades a majority ol the states had no 
exclusionary ride hut none o f  them devel­
oped any meaningful alternative” (page 346). 
lie even dredges up an ancient dilemma—  
the policeman is liable but financially irre­
sponsible while the state or municipality has 
financial responsibility but no liability. This 
ignores the great erosion in the law ol sover­
eign immunity which has occurred, and the 
-aracity of Congress to speak effectively 
about it.

i do not really know whether any '‘mean­
ingful" alternative to the exclusionary rule 
emerged in any of the states prior to A/«/>/», 
but 1 do suggest that, wherever we have 
been and wherever we want to go, we start 
Irom where we are now. I propose Congres­
sional action to provide meaningful alterna­
tives to the exclusionary rule. Congress 
could directly provide federal remedies, and 
indirectly permit and encourage the states to 
provide the same or alternative remedies. In 
other words, the exclusionary ride could be 
abolished now, conditioned oi* the enact­
ment nl acceptable alternatives.

I would prefer to see the exclusionary rule 
abolished conditionally with alternatives 
provided simultaneously, hut I urge aboli­
tion in any case. I do so because the rule is 
pernicious in its present form, and I am 
confident that more attractive alternatives 
would speedily emerge.
At the outset of my original article (page.. 

— 1 T—fi 1S), I discussed the question of who 
should act first, the Supreme Court or Con­
gress. II Congress seizes the initiative, it 
could simultaneously provide a federal al­
ternative and condition aholitio i ol llu* idle 
in the stales on their providing an equal 
remedy. II the Supreme Court acted first, I 
believe Congress would act speedily to fill 
the gap with a federal remedy.
Therefore, 1 respectfully suggest to Pro­

lessor Kamisar that lie lias not met the issue 
squarely: lie has given us some history; 
quotations Irom mist everyone of promi­
nence who lias c n  used the rule; and some

crime tics whose current or past rele­
vance is not immediately apparent.3 Hut lie 
lias not analyzed the practical working of the 
present exclusionary rule as compared to the 
excellent possibilities for logical reform in­
herent in the proposals I made.

T h e  m u lt ip le  c a u s e s  of c r im e  
a n d  th e  e m p i r i c a l  d a ta

In bis discussions of the crime rate and the 
exclusionary rule and guns and the exclu­
sionary rule. Professor Kamisar generally 
indicates that 1 attribute all crime, or all 
crime with handguns, or all crime rate dif-

C o n g r e s s  c o u l d  p r o v i d e  

a l t e r n a t i v e s  to t h e  

e x c l u s i o n a r y  ru l e  a n d  

e n c o u r a g e  t h e  states 

to d o  t h e  s a m e .

ferences, to the presence or absence of the 
exclusionary rule. Such a position appears 
easy to refute by statistics, which necessarily 
embrace the effect of many factors.

For example, it is no surprise to me that 
crime did not decrease in Michigan from 
1963 to 1970— a period in which the state, iu 
effect, abolished the exclusionary rule. The 
fact is that crime increased everywhere dur­
ing the turbulent 60s, and no one could 
expect that abolishing the rule would give 
Michigan immunity from the nationwide 
epidemic.
Actually, as Professor Kamisar quoted hut 

failed to recognize, 1 referred to the "huge 
social cost . . . of street crimes . . . which 
flourish in no sm a ll degree simply because 
ol the exclusionary rule . . ." (page 215). I

3. On llic pill,ills nl statistics in this field, ms Oaks, Mi/irti n. I, at UXT-.S9, T12—Hi.
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did not mle out oilier factors here, as I did 
not rule out other factors in the comparison 
of the United States and other countries. Il 
may well he, ... Chief Justice Hurler has 
suggested, that the effect of the e.xelnsionarv 
rule is not readily susceptiable to empirical 
proof.1 Hut I submit that logically we all 
recognize that the effects of the exclusionary 
rule, by its presence or absence, must be 
there in some degree in the various ways that 
I have described them. The available empir­
ical data tends strongly to support this idea,’’ 
hut obviously selectiv e opposing arguments 
can he made.

I1.ven il abolishing the rule resulted iu 
minimal effect on the number of illegal 
searches, and even il the presence or ab­
sence ol the rule has no discernible effect on 
the overall crime rate, is this an argument in 
nippurt ol an irrational system of freeing 
criminals Irom punishment:' This is the 
most visible, undeniable effect of the exclu­
sionary rule, .uid one vv liich brings the entire 
sv sl 'in ot justice into disrepute.

U n r e a s o n a b le  s e a r c h e s —  
the  le v e l  of p r o b a b le  c a u s e

Whether Professor Kamisar’s question—  
"Are we talking about the impact of llie

I .>'«•«' Iiiveiis (. si\ l nkiiiic.il \.uni'll Auentv nl 
I- cilcr.il lliiic.nl nl Vu. nlies, 10'} I'.S, .'}SS, I l(i (10“ • 
(llu O'er, < .'.l„ dissent im; I. ( ( r.iks, Si millin'.' tin• /•.'vc/il- \ii>nniii Huh' in Si inch mul Seizure, IT t'. (fill. I.. Hi:v.

liliT 110701 l.iv ,iiI.il .In 11.it.i iiieuiicliisive nn prn|iiisj. 
linn (li.il cm liistnii.ilv rule itiscimrilgi's illegal sc,in lies 
,aul si'i/iiresl.

Ms | >• i - il ii hi is ■ niiuiiiciil villi lli.il scl Inrtli in
(l.iks .it I it 'It*, \iiinn ii. I ,i( 75a—Vi. He* ngni/ing llic 
limn.iimus nl ilic .is.iiI.ililc empirical il.il.i, lie l.ilidlcil 
ln> fiu.il si'clinn “I’uslsi npl” mul "(.’nm liisiun") anil
• ari'lulls staled:

"Mils puslsi upt il i ,iv s upnii dial cvidi'iii v, l)i|i it 
I ii11slies past llic mu cit.unties identified in llie ilist us. 
sum nl die data and makes snmc assertions that arc nut 

*» 11111' suppuiicil I" il liat lulliiws is .in argument, nut 
a i uiirliisiiin, l lic evi lusiniiari rule slmulil lie uliul- 
islu'd. Iml nut i|iutf vet | ll  lails in | deterring illegal 
scan In's and wi/nie% In llie pnliic. , . . | | t |  juipuscs 
cm t'ssise i us|s un llie eiutiiii.it justice system . . .

Despite tliesc ucakncsses and disadvantages, (lie 
evi i■ isiuiiat\ illic sliuidd lint lie aliullslicd until tlicic is 
sniiielluua In take its pl.n c and perlnrill its Inn essen­
tial I ii in In ms.. 11|| sinudd lie replaced In an effective 
tnrt lemeilv against llie iilivmlillg ulfieer nr Ids 
eitlplnver. . , ."
Cl vu pulitii .il si leiitists— Itradlev ('alum and Steven 

SiIdi singer— will discuss empiiieal studies mi llie el- 
li i Is nl llie eVi luslntlarv Mile in llttlicilllirc next lllulitlid

exclusionary rule or the impact of the Fourth 
Amendment itself?”— reflects confusion in 
my  mind or his, I leave to the reader. But In­
al! means, let us try to set the matter straight. 
Professor Kamisar asserts, “Abolishing the 
rule would not confer a right on our police to 
seareh ‘on the slightest suspicion’— or affect 
lawful police practices in any way. Only a 
change in the substantive laws of search and 
seizure can do that.” And, earlier, he main­
tains that I have made “really an attack on 
the constitutional guaranty itself, not the 
exclusionary rule.”

I thought I had made it perfectly clear 
(page 224, note 2) in “flow the exclusionary 
rule hampers gun control" that there were 
two separate issues: (1) the exclusionary rule 
as an enforcement tool for the Fourth 
Amendment, and (2) the standard of proba­
ble cause fora valid search and seizure. As 1 
said in that footnote,

I am not suggesting that abolishing llie title will
I. suit in a w holesale abandonment id .mv st.m- 
dard ol probable cause lor a valid search. Not at 
all. The standard ol probable cause required is a 
totally different issue, one that I do md specifical­
ly address iu this article.

1 went on to explain why, even without a 
change in the standard ol probable cause, 
Imt alter the abolition of the exclusionary 
rule, we may expeel fewer illegal searches 
luil more successful prosecutions.

Hut since Professor Kamisar has raised the 
second issue hy implying that I included it 
iu the one which I addressed, I must ask: 
vvhat is the “constitutional guarantv- itself"? 
(which I have not attacked, hut rather, seek 
to implement more effectively). That guar­
anty is "the right ot the people to he secure 
. . . against unreasonable searches and sei­
zures." What makes a search unreasonable is 
'lie absence of suilieient probable cause to 
justify llie search. Therefore, llie level of 
prohuh. cause required determines the per­
missible conduct ol the police.

I made and make no effort to cite literally 
hundreds of eases in which the standard id 
probable cause required liv the courts, par­
ticularly the appellate courts, was so high 
ami unreasonable as lo appear absurd, silly, 
and fatuous to ’ay man and lawyer alike. I do 
nol make that effort because ! am firmly
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convinced that, whatever standard oi proba­
ble cause is employed, the exclusionary rule 
is both an iuelfective and pernicious remedy 
lor any violation of the constitutional right, 
no matter how defined.

T h e  n e e d  for a n e w  s t a n d a r d
Having taken the time lo make this dichoto­
my ot issues clear, I want to emphasize that 
the definition ot “unreasonable searches and 
seizures" is nowhere tound iu the Constitu­
tion. It has been a matter tor the courts to 
dec tie, and it could be a matter for Con­
gress. I jio back to former Solicitor General 
Griswold’s principle on seeking certiorari. 
“11 the police olficer acted decently, and it 
he did what you would expect a good, care­
ful, conscientious police officer to do under

the circumstances, then he should be sup­
ported.’'”

Dean Griswold did not assert, and neither 
do I, that this would be sufficient tor a 
judicial standard, but it surely is not beyond 
the realm of possibility for Congress to 
define a standard of reasonable search and 
seizure, i.e., the level of probable cause 
required, in terms which would meet more 
common sense standards tli.ni what we find 
in many appellate decisions. Such a defini­
tion by Congress of what is a reasonable and 
an unreasonable search and seizure might be 
buttressed in the legislative history by a 
recital of some representative cases which

(i. Krwiii x .  Crisunlil, Si:.uu.u a m i  Srazi iik: \
l)n.i: \ ima or mi: S U 'w a ii : (.'one; . 1>.*T5>. I cliet! 
(•Oswald in iii\ (ir\t artii lc .il 211) n. f).

Comparisons with other countries
-Py

Why is everyone out of step 
except my Uncle Sam?

In his elfort to validate the unique American 
rule by the uniqueness of America, Profes­
sor Kamisar inadvertently gives the reforms 
F advocate a strong push forward. Par from 
paiting company with Professors Schlesin- 
gcr and Oaks. I can certainly agree “that 
there may he no comparable need for the 
exclusionary rule in Canada and Western 
European countries.” The fundamental 
question is why.

I would say that any "need” for the exclu­
sionary rule arises because of our failure 
intelligently and vigorously to pursue other 
methods of enforcing the Fourth Amend­
ment to protect the privacy of individuals 
and to control the police. That "need" arises 
in the same way the need lor sleeping pills 
frequently arises— the neglect of proper ex­
ercise, a moderate diet, and regular hour;, of 
wort- gating, and sleeping— and the rule is 
about as ineffective and habit-forming as 
those pills.

In regard to Canada, Kamisar repeats 
Oaks’ answer to m y  question: " H o w  do

other countries manage to control their po­
lice without relying on the exclusionary 
rule?". Oaks’ answer— which Kamisar 
quotes iu his article and which I discuss 
below— reinforces the very points I made in 
m y  article. Kamisar underlines "the Ameri­
can setting" as being different. He is right. 
But why is it different? One vital reason is 
that Canada never went the route of the 
exclusionary rule. It has relied on other 
methods of controlling police and protecting 
the privacy of individuals— precisely the 
methods 1 advocated in mv article.

• Canada p m  lies police discipline seri­
ously. as Kamisar says. Police discipline will 
never be pursued seriously iu the United 
Stales so long as disciplining officers for 
infractions will inevitably prove the Fourth 
Amendment violation and bar the use of the 
evidence in a prosecution. (See pages 226- 
227 of m y  first article).

• Canada prosecutes police otncers for 
criminal misconduct, as Kamisar notes. This 
is exactly what 1 propose should happen, not
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11;t\«• j»*«11 1iit-tI utterly absurd levels ol proba­
ble cause ami which no longer could be 
considered as governing pricdent in light 
nl the new statutory standard, la determin­
ing such a statutory standard of “reason­
ableness." which is always Congress’s 
prerogative, Congress might look at our 
own experience ami mores as well as the 
standards ot probattle cause lor search and 
sei/.ure used iu other civilized nations with 
cultures similar to our own.

As the Court said only a lew years ago, “ il 
is clear, ol eonrse, that no Act of Congress 
can authorize a violation of the Constitu­
tion.7 It is equally apparent that Congress 
max, in the first instance, describe lor pur-

7. Mnicida S.uu Iu /  \ .  I 'niled St.itcs. 113 I'.S. 2W>. 
272 11073).

occasionally but every time, w ith the pun­
ishment meted out to equate with the seri­
ousness ol the offense (pages 230-32).

• Canada makes an aggrieved person’s 
tort cause ol action a real remedy, not a 
theoretical one, as Kamisar writes. This is 
exactly what I advocate (page 231).

• Canadian prosecutors are part of the 
Ministrx ol Justice, which exerciser, direct 
command authority over most ol llie police 
organizations, as Kamisar tells us. Attain, as 
I pointed out before (page 220), this illus­
trates the total illogieol an exclusionary rule 
iu the I'niled States where the “punish­
ment” ol excluding the ev idence really af- 
leets the prnseeiilor, not the police officer or 
bis own separate command organization. 
Obviously, it would be mure logical lo e m­
ploy the exclusionary rule in Canada, where 
the exclusion ol evidence theoretically 
might have an impact on the eotnmand orga- 
uiz.itinii w hich controls Imth the prosecutor 
and llic police.

All in all, while granting whatever histori­
cal and ethnic differences there are between 
Canada (and the other British C o m m o n­
wealth countries) and the United States, the 
differences iu this area of law enforcement 
b 'sically result from our having chosen 
methods ol enloreement different from Can­
ada and the rest ol the civilized world. □

— M.RAV.

poses of law enforcement such things as 
vvhat may give rise to “probable cause” and 
when a warrant max be dispensed with.* 
Statutory characterizations of constitutional 
prov isions w ill be subject to judicial review, 
of course, to assure harmony with the ju­
dicial understanding ol the constitutional 
requirements, but a prior legislative deter­
mination might appropriately inform the 
content oi such open-ended language as 
“unreasonable" and “probable cause.

Let me emphasize, tliovdi, that this re­
view oi the standard of reasonableness, i.e., 
the requisite level of probable cause, should 
not be made, if at all, until after we have 
abolished the exelnsionary rule and gained 
some experience with alternative methods of 
protecting the privacy of individuals and 
controlling the police. What is “reasonable” 
is alwavs a I unction ol past experience ap­
plied to present time, place, and circum­
stances. W e  need to see luivv the police 
operate under a new dispensation and how 
the courts construe “probable cause” with­
out the overhanging distortion of the exclu­
sionary rule threatening to tree undeniably 
guilty criminals. Only thru can we. il need 
be, evaluate the standard ol reasonableness 
and probable cause.

M a k in g  h y p o c r i t e s  of j u d g e s
The suggestion fora possible later examina­
tion ol the level of probable cause to consti­
tute a reasonable search and seizure is, as I 
have painfully tried to make clear, an issue 
separate and distinct Irom retaining or abol­
ishing the exclusionary rule itself. But, 
while adding to thought r reform previ­
ously expressed, I should convey the first 
reaction I received to my original article. A 
state court judge whom I have never met 
called to say that, although lie agreed com­
pletely with me, 1 had overlooked one most 
salient v >cc ol the exclusionary rule— that 
not only the police but also the judges are

S. .S’rv l.S I’.s.C. §2513(7) (.mtliiiriziim warranties 
wiretaps in specific ciicniiislames).
‘I. Cf. Marshall HarlnwK. Inc.. -If) I’.S.LW. 1-183. 

l-ISli (I'.S. 23 Max |!)7Si (probable cause In coinlm I an 
administrative search max lie hascil mi a shoumu llial 
"reasonable leijislaliv e nr administrative standards lor 
enndin line an . . . mspci linn are satisfied \v itli respet t 
to a p.nil. nl.n |esta!ilMnmnl|.").



corrupted by the exclusionary rule. Another 
state court trial judge made this ;ame point 
in a letter.
Time and time again, we are told, trial 

judges are blatantly hypocritical in constru­
ing the Fourth Amcndmen 's definition of 
an unreasonable search and seizure because 
they know full well that the illogical penalty 
of total exclusion oi evidence is damaging to 
the cause of justice. If the evidence were to 
be admitted anyway, the trial judge would 
not hesitate to point out the errors of the 
police, and if penalties were authorized, to 
impose such penalties 011 the erring officer. 
But he does not do it because, conscious ol 
the safety and welfare of the eciomunity, 
and sharing a very righteous indignation 
against a proven law violator, the trial judge 
thinks the criminal should not escape un­
punished.

It is a n  illogical 

p e n a l t y  to e x c l u d e  t h e  

e v i d e n c e  totally, 

a n d  it is d a m a g i n g  

to t h e  c a u s e  o f  justice.

Not only is this a corruptive influence on 
trial judges, and an unnecessary burden on 
the appellate court to correct these errors, 
but it demonstrates that the number of ille­
gal searches, accurately analyzed, is greater 
than those recorded in the ease books. II the 
disproportionate penalty of exclusion and 
bar to prosecution were not the inevitable 
result ol declaring that the police had erred, 
trial judges would have no motive to call 
it other than it is, and the police would 
be eriticizeJ— we hope ontructively— more 
than they are now. Abolishing the exclusion­
ary rule as a penalty would make possible a 
truer measurement of the short-eomings of 
the police, and the proper measures could be

taken to eorrcei them.
That trial judges do misconstrue the 

Fourth Amendment and fudge the standards 
of probable cause, all in what they consider 
to be the overall good of justice and the 
community, I have 110 doubt. It is regretta­
ble, and we should rid ourselves of this 
hypocrisy. The only way to do so is to get rid 
of the exclusionary rule and its baneful 
influence, and to set up a system which will 
permit the courts to deal honestly and separ­
ately with both the criminal and the police.

P o l l in g  the  tr ia l  j u d g e s
M y  first caller about the original article 
claimed that "90 per cent of the judges 
would agree with you, too.” I don’t know il 
his estimate is correct— it would appear a 
polite, if lmpeTil, exaggeration— but I 
would expect and hope that a majority ol 
judges would find themselves iu general 
agreement with m y  views. I11 any case, I 
think we should find out— not what judges 
think about m y  views, but what judges think 
about the exclusionary rule.

Reliable empirical data is verv bard lo 
come by, and, indeed, final eonclusioiis uu 
empirical data may be logically impossible. 
Therefore, informed opinion assumes great­
er importance, and the most reliable opin­
ions as to the efficacy and desirability 
of the exclusionary rule would be those of 
state and federal trial judges. The Federal 
Judicial Center, the National Center for 
State Courts or some other impartial re­
search body should seek the views of each 
and every trial judge of general jurisdiction 
about the exclusionary rule, its impact, its 
applicability, its merits and demerits, its 
retention or abolition, and the viahC alter­
natives of enforcing the Fourth Amendment.
While the views of academicians, nolice 

commissioners, appellate judges and laymen 
are entitled to respect, I know :sl no body of 
Americans more qualified to define and de­
scribe the role oi the exclusionary rule in the 
administration of justice in our country than 
trial judges. They apply it and live with it 
day by day. They must know intimately the 
good and the bad features of the exclusion­
ary rule as it exists in reality, not theory. 
They should he consulted. □

35fi Jiulicalurc/Volumc 62, .Via, her 7, February, 197!)



T h e  ru le  and j u d i c k !  in te g r i t y

1 haiesevei.d c omments to make in leaction in 
ilie deb in1 over tlu- exc lusionaiy rule (August, 
Novemlin 1978; Fchiuaiy 1979).
Judge Malcolm Wilkey’s readiness to link 

llic adnpiion of llu- exclusionary rule lo llu* 
iuc tease in t.if level of clime in llie I'niled 
Slates is liii*lily questionable. Research indi­
cates i ha I llie iuclease in crime iu die Iasi few 
decades is a world-wide phenomenon. Al­
though die c auses are not c Icar. the ext lusion­
ai \ 1 ule does nut seem lo he a significant factor, 
since rouniries dial nevei adopted the rule 
sullei liom die same pioblem.
Auoihei ol Judge W'ilkev's princ ipal allega­

tions is dial the exc lusionary rule damages 
jiielie ial integrity. One wonders, however, what 
undermines the lepiiiaiiou of die judic ial svs- 
tc in mote— the admission of illegal I v obtained 
evidence m  ils esc lusion? Wlrai i.ioial stance 
will die judic lai system be taking il Judge Wil­
kes s solution is adopted? A judge will be con­
demning a policeman's misconduct, yet in die 
same legal pint ess he will heat ihepolic email's 
testimony and dec larc admissible the 11 nils ol 
his illegality.
The judicial pun ess is not, as Judge Wilkey 

seems lo think, /mic/vii "ii cull seeking pint ess" 
I Nmembci. page '222). I .imitations on die les- 
ti m o m  ol re la t is c s. i tiles aga/usi self-inn iuiin- 
aiiou. and oiheis indicate dial the process is 
inoie act match defined as a lim ited iruili- 
seekmg proc ess. Thai is pail it tilui Is true in die 
atlseisais system. which imposes most of its 
tesii ii lions on the prosec uiinic. These resttic - 
lions ate usual Is < ounce led with uiotal pi iuc i- 
ples and human i ighis. and die adversary sys­
tem assuies iheii picsei valiuu.

The esc lusionai s i ule is a meaningful tiiea- 
sine in dial coniexl. helping lo pinlcct the 
i igl11 ol pi is ac v on ihe one hand, and the p m - 
iis and inoialiis i.' die legal system on die
o ih c i .

Hi. Klie/er I.edeiman 
Faculty ol I.ass* 

Te l As iv I ’Diversity 
\’isiiing Kesean I) St holai 

l iie rniseisity ol Mic higan I .aw St Imol

Se a rch  f ir s t ,  pay later?
11 his disc ussioiis. "I low die exc lusionai s Title 
hampers gun c niurol" and "0o people object 
mail poll seaithes?" (November. 1978). Judge 
Wilkes \ c omplaint is not with die exc lusion­
ai s i ule. hm with die* Tom ill Amendment.

When he slates ih.u die rule prevents the 
polic e (mill engaging iu c ei lain tat *ic s whit h 
ucltii e gun viola I ions, he is admitting dial die 
lac tic s ate now held by our c ourts lo be uncon- 
siiiuiional. I hope he is not advoc ating dial the 
way lotleal ssilh the gun problem is loobtain 
die necessary evidence lliiough unlawful 
scare lies and ilien to tecompeiise diedelendani 
duoiigh a c ivil law suit.

I Ian is I. I Ian/ 
Albuquerque. .Wie Mexico

A  follow-up on the debate 

over the exclusionary rule

The exc lusionary rule does not significantly 
affect prosecutions in federal criminal cases, 
arcoiding to a nesv studs by the General 
Ac counting Office ("Impact nf the Kxc lusion- 
ais Rule on Federal Ciiminal Piosecutinns." 
GGD* 79-la. April 19. 1979).

The projec t, which covered 12 ol die9a I'.S. 
attorneys offices in the country, analv/ed 2,801 
cases in which defendants were likely to tile 
motions lo suppress evidence. The findings 
(end to contradict earlier studies, which indi­
cated dial courts were gianting a high percen­
tage of suc h motions.
• F.videtuc was excluded as a result of a 

Fourth Amendment motion lo supptcss iu 
only I.U percent of all case., the new study said.
• Among defendants who go lo trial and 

have a formal suppression hearing, courts 
deny "the overwhelming majority" of sup­
pression motions (Ha per cent iu the larger 
jurisdictions).

• U S. atlorneysdropped prosecution in only
0.1 per cent of the cases because of Fourth 
Amendment scutch and seizure problems.
• .Suppression motions were filed in Mi per 

cent of tin* cases.
The study was conduc ted by the G A O  for 

.Senate Judiciary Commit tec cl tail man Fdward 
M. Kennedy (O-Mass.), who is working on a 
legislative alteinative to the rule for some



h a v e  c r i t i c s  
p r o v e n  t h a t  i i  

d o e s n ' t  d e t e r  p o l i c e ?
JL

by Bradley Canon

Fditov's in ilr i S in n • Inst August, Jud ica­
ture has published tim e w idelq-read discus• 
sinus on whether the courts shou ld retain the 
ext hi: ionarq rule, which requires judges to 
suppress evidence that po lice obtained 
through nil illeg a l search.

I'ro fcssor )\de Kam isar initiated the de­
bate last August I" Is  the exclusionary ru le an 
’i llog ica l ’ o r unnatural' interpretation o j the 
Fourth Amendment? " ) and U.S. C ircuit 
Judge Ahdcolin W ilkey gave his response in 
S o t ember ("T he exclusionary ru le : why 
suppress va lid  evidenced"). Doth men made 
their closing arguments last month.

Xow tun socia l scientists w ill discuss a 
ken question in the debate: does the ru le 
re .dq deter police from  making illega l 
searches? I trad Icq Canon argues that the 
evidence is inconclusive; iu some cities, the 
ride deters; in others, it doesn't. Steven 
Schlesingt r responds that the rule's p ropo­
nents bear the burden o j proving that il is 
effective— and they have not p rovided sueli 
proof.

Judge Malcolm Wilkes at lacks llic exclu- 
simian rule in search and seizure in terms 

ol hoth lô ie and cspciicncc. I will lease tin; 
logical arguments lo others; ms purpose 
here is to evaluate his claims that espei ience 
proses that the rule is socially costly and 
llial il lails to achieve ils purpose ol securing 
police compliance ss ilh llie Knuilli Amend­
ment.
According lo Wilkes a sariely of crimes 

svould he significantly curtailed il the rule 
did not ovist: gambling, narcotics, prostitu­
tion, armed robbery and concealed weap­
ons.1 No evidence, hosvever, is ollered iu 
support ol this assertion. Indeed, il is hard (o 
see even a logical connection between the 
rule and the incidence ol some ol the crimes. 
Armed robbers is eertaii ’v lar more a prod- 
iu I ol a society svhose public policy (the 
onls one in llie civilized world, 1 might add) 
allows almost unrestricted access lo sveap-

I Mali ulin Klili.ml Wilkrs The vsettnnoiuini mle: 
li/d/ siqqircw nihil evidence? ti2 | l  iili s u m .  J  l l  
(Nmcllilii'i IOTM,

ADS hulit aline \idunw fig. Xmutter ti Mnrili, Ill'll



ons rather than the legal inability of the 
police to seareh lor guns in the few minutes 
before the c ri me occurs.
Moreover, the exclusionary rule in no way 

prevents the police from confiscating con­
cealed weapons.- The real problem is not 
that criminals walk down the streets with 
bulging automatics in their coats or subma­
chine guns thinly covered by blankets. The 
problem is that the weapons are well hidden 
and the police often do not know w h o m  to 
search. Though reading Dick Tracy may 
suggest otherwise, criminals do not come in 
malformed, misshapen sizes rendering them 
easily identifiable to the police. Getting rid 
ol the exclusionary rule would not alter the 
situation very much (unless, of course, the 
police adopted a policy ol searching every- 
one randomly— in which ease we would 
truly be living in a police state).

T h e  i m p a c t  of M a p p
Indeed, iking Wilkes 's argument to its logi­
cal conclusion, one would have to believe 
that we lived iu a rather crime-free society 
before M app v. Ohio in Ibfil.'1 This of 
course is hardly the case. It was in the l92C’s 
and lfJ.'JO's, not llie 1970's that Dillingcr, 
Gapone and other gangsters walked the 
streets carrying violin cases. Il was in the 
lOijO's, not the 1970's, when organized 
crime’s involvement in gambling became so 
notorious that the Kefauver Committee 
made headlines lor months investigating it.
I argue not that there is less crime today than 
there was beiore M app, but Judge Wilkev’s 
assertion that the incidence of crime is re la t­
ed lo the exclusionary rule fails to withstand 
even the most modest scrutiny.

In this vein, in lad, I find it amazing that 
Wilkey imputes lo criminals a detailed 
know ledge ol the law ol search and seizure. 
*("Giiminals," he writes, "know the dillicul- 
lies ol the police in making a valid search 
which will stand under challenge at 
trial.' 1 No ev idence is offered that criminals 
are so learned in the law and il seems <|uite

Imlur Wilke) tails in icfiij'iit'A' lliis point in ln^ 
iIim nssiiiti nl tin- vm luMonan Itilr anti |>nii cnnlrnl, nl.. 
..I 11 I-22V

a. a<7 t'.s. tii.j i intii).

anomalous to assume so, considering that 
search and seizure law is so confusing or 
uncertain that the nation’s most prominent 
jurists and legal scholars have described it as 
a "quagmire,”5 a "no man’s land”8 and a 
“course of true law [that] has not run 
smooth.”7
ironically. Chief Justice Burger, a staunch 

opponent of the exclusionary rule, argues 
that one of its disadvantages is that po lice­
men do not understand the intricacies of 
search and seizure law and thus often make 
mistakes iu search situations.rt He may well 
be right on this point, but if so Judge Wil- 
key’s impi.'ation seems all the more si,;, is- 
ing It takes more credulity than I have to 
believe that the basic problem is one 
"smart crooks" and "dumb cops.”

A  d if fe re n t ia l  im p a c t
M y  main concern with Judge Wilkey’s arti­
cle. however, is not a tear that readers will 
be taken in bv his exaggerated or unsound 
claims about the responsibility of the exelu- 
sitv'a,; - 'c  lor the high incidence of crime 
nowadays. Most readers, I am confident, 
have sufficient judgment to discount such 
claims, Mv concern, rather, is that they will 
accept the judge's assertion that empirical 
studies demonstrate that the rule is ineffec­
tive in deterring police violations of the 
Fourth Amendment. After all, they might 
reason, Wilkey is not reporting his own 
obsc .‘valiums or conclusions here, but is 
merely citing studies carried out by others.
The problem is that Judge Wilkey’s treat­

ment of these studies leaves much to be 
desired. It seems that lie relies iu large part 
on the .summaries ol these studies and con­
clusions drawn from them by Professor Ste­
ven Schlcsinger in his recent monograph on 
the rule." Sohlesing'.r is quite open iu his

Ii. l.alnivc, Warrantless Searches wnl tlic Su/nctne 
C.innl: hi oilier Ventures Inin llie "tjiinniniie. ” .S (.'llivi, 
I,,v\v Hi i.i.. (I (1072).

(i. K.ipl.m, '-••arch .nut Seizure: .1 \n-\lnn\ l.iind in 
llie Criminal I.me. -10 ( l u  ll I.. Ill.v. 171 (101)11.

7. 1'i.mklmiii, I , iinii iimiiii in (.'liapniaii ». I'.S.. 
.!()■> I'.S. fill), 0 IN ( tOfit).

S. Disst'iiling in Itireiis \ Six Ihknnnn h'cdcra! 
Xnrnilles Annuls, 1(1.1 I'.S, TSS. at 117 110701.

0, Srlili'Miiuir. Kw.i.csio.vvm l \ | c s i i c i : :  Tin:
I ’ l lOIII I M O f  I I.I.CC M.I.V O l lTA IM  J )  K v in i  Ni l-:. Ne w



hostility to the exclusionary rule and, unfor­
tunately. this lias led iiim lo misinterpret 
some -.Indies and downplay others. More­
over, additional e\ idence has heroine avail­
able alter Schlcsinger's work was puhlished.
V\ hen the totality oi the e\ idenee is exam­

ined more i 1111 \ -and more dispassionately, it 
does not support the W'ilkey-Schlesinger 
conelusion that the role is inefficacious in 
curbing illegal police searches. Neither, I 
should make it elear, does the evidence 
support the opposite conclusion— that the 
rule deters police illegalities nearly 100 per 
cent ol the time. Put shortly, the rule has a 
dillc-rc-ntial impact depending upon lime 
and place.

R e p l i c a t in g  the  O a k ' s  s t u d y
i.et us take a hard look at the empirical 
evidence, Wilkev argues that Pallin Oaks’ 
studv1,1 is the "most comprehensive study 
ever nndcilaken on the subject. But 
Oaks' own research is devoted chiefly to 
drawing inferences about police behavior in 
Cincinnati Irom arrest records in search and 
seizure typo crimes (largely gambling, nar- 
cotii s. and weapons ollenses) in the live or 
six years beiore and alter A/ 1 - It is a 
(archil - hub and there is little doubt that 
the rule had only minimal impact on police 
behavior iu Cincinnati immediately billow­
ing M < i i >i >. But il can hardly he considered 
comprehensive.

Few would be so bold as lo join Judge 
W ilkey in claiming that police behavior in 
one city lo years ago is representative oi 
police behavior throughout the United 
Stales in 1973 <)a! . himsell Ireely admits 
that his stud oln ’mixly lulls short ol an 
empirical substantiation or refutation ol the 
dclerreul cllecl ol the exclusionary rule.”111 
Indeed, W  ilkey puts words in Oaks' mouth 
when he tells us that "Oaks concluded”

III lliks, ̂ 1 iiihiin i: lln' I 'm Insiiinniii lln lr iii Srnirli I'll!I S, , , .17 I ( III t„ liilv Mia I 11)701.
II \\ llki v . mi inn ii. I .it 222.
I - I l.tks .11mt < nil. i ltd it.il.i nil (|ir 11«*«|in-ii« v nl

■ milhui' In snppit'ss I V nIi-Iit <- in I '-ii  ...• Washing-
• -ui. I In 11n11ii i ■ I.il,i vvi'ie lisi-il In Spinllii mlni , la,
.it ii I will lit- iliM’iisM-ii .a tillin' Ii-net 11 l.itci ■ I In- In
inyinii -I,a.i nt1. i im tii|>|init Im .i 1 1.mu tli.ii tlif |nit 1<i- 
I llllllllllfll tn Vllll.ltf till- I'llllllll \ lilt* III III II lit . 1111 I
1 him I
I i. t * ill t Mii'ivi ii m. .a Ton

that the exehtsj, nary rule is a failure:"' Oak-, 
took pains to note that this assertion "is an 
argumvnt, not a conclusion.
Working on a Ford Foundation grant in 

1972-73. I replicated Oaks’ Cincinnati study 
for 19 other American cities."1 Statistical 
techniques were used to eliminate arbitrary 
judgments and control lor alternate explana­
tions. In nine ol the cities, there was a 
statistically significant decrease iu arrests in 
all or most searc h and seizure crimes billow­
ing A/op p. w hile in the other 10 the impact 
was minimal or absent.17
Seemingly llu* exclusionary rule can and 

does have a very real, although hardly uni­
versal deterrent, ellect on the police. The 
rule’s impact, I concluded, depended much 
on such factors as degree ol professional 
training prevailing in a department, policies 
ol chicls ol police and squad commanders, 
the attitudes ol mayors, city councils and 
other officials, etc. There simply was no 
singular response (or non-response) pattern
10 the exclusionary rule in the five or six 
years alter A/</;»;».

O th e r  s t u d ie s
Schlcsinger also briefly discusses Michael 
Ban’s study ol the use ol search warrants in 
Cincinnati and Boston18 and the Columbia 
Law School study ol narcotics arrests in 
Manhattan Inflowing A/npp.1" Ban lound 
the annual use ot search warr. ats rose Irom 
virtually zero to over 100 in Cincinnati

rr uiik.-v, M i).m a. n inf 2 2 2.
la. Oaks, vit/ini n 111, .0 755.
Pi. The results .lie n-pinletl in C.u mi. I'rsllnn llic

l.(li‘t lii 1 new nj ( Ti il l.llicrlics Politic- nt the Stole mul 
!■ rili nil I.rir l\. I In ( Iiim nf lln I: \ci .isionnrii llnlr, ~s 
AVI. I’Ol.lliCs (,). 57 111)771. A preliminary .mil less11 vv-l In 11 Ii il< o’ it.ll I v nl j f  1111-11 lepuil Is 14 m in I in ( Tin. 111. Is 
llic I'ixcllistontu 1/ lln lr in I'liiliim Iliiillli.'1 Sonic Xcu 
Pnlii ninl 11 I'lril \ 1:11111 si A Pirrilillons (loiirllision. (i2 
KV.I..I. tiSI ( l' )7P. I ii-lv 1111 the Innm-i in llie ahuve 
ilisiiissiiiti .is il is limit- 1 ii'iii'iiiis and emrcels si inn- 
f i lm s appealing in llie earlier .nil' le.
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while in Boston it went from almut 100 to 
nearly 1,000.-" He argued the Cincinnati 
figures are too low to represent whole­
hearted eoniplianee with the Fourth 
Amendment— a eonelusion that dovetails 
well with Oaks’ Cineinnati findings. On the 
other hand. Ban concedes the Boston figures 
imply considerable if begrudging police 
compliance.
The Columbia studv noted a dramatic 

decline in narcotics arrests in premises Imt 
oulv a slight decline ol street wrests. The 
authors conclude that M ain) irhihitcd po- 
lice In.vn illegal invasion ol lion es. etc.. hut 
not Irom street searches. Tliev als > speculate 
that this was partly due to the vie squad’s 
(which conducts raids on premises) greater 
awareness ol the decision and its implica­
tions. Again, these studies demonstrate the 
diiicrcntinl impact ol the exclusionary rule; 
they hardly lend support to Judge Wilkcy’s 
claims that the empirical evidence shows the 
rule to he a “total failure in ils primary tasi 
of deterring illegal police activity."-’1

The data involved in the above studies 
have one common leature: tliev come Irom 
die period immediately following the A/<•//!/» 
decision. However, iu evaluating the exelu- 
sionary rule with an eve toward a public 
policv decision ol retention, modification or 
abrogation, we must he interested in its 
present rather than ils past impact on po- 
licc behav ior. I'nless we can he rcasonahlv 
sure that the impact reported in the carlv 
|{)60's persists vvithout great change into the 
present, the value ol the above studies is 
quite limited. And w hile the data are thin 
and inlerenccs tenuous, there is some reason 
to believe that the rule has become more 
ellective than il was in the early 1960's.

A r e c e n t  s u r v e y

In 1973 I sent questionnaires lo police do- 
pailiuents, prosecutors and public delenders 
iu all American cities with populations ol 
more than 1(10.000.-- I asked whether I hen 
current search and seizure practices differed 
Irom liaise prevalent in IbfiT and. if so, how .

-I'. Il.m. m aim ii. I ft, .il 7, Table I.
21. Wilkey, Mi/irti n. 1, nt 222.
22. llie leuilts .lie lepill'lell III (ailliill. Is llic Tlxi'hnsinnnni Hull'. . ., sii/irti ii. Hi.

Bcsponses came Irom over hall the cities 
ami elearlv indicated that in most ol them 
police compliance with the Fourth Amend­
ment increased significautiv over the six 
v ear period.
• Four-fifths ol them reported the use ol 

search warrants was more than 30 per cent 
greater than the 1967 level and 35 per cent of 
the cities reported an increase of more than 
100 per cent.*'
• '.’carlv two-thirds of the departments 

reported more restrictive policies pertaining 
to searches accompanying an arrest than 
tliev espoused si\ years earlier;-4 IS per cent 
reported a stricter policv regarding searches 
ill automobiles.2*

• Moreover, w hile comparison with 1967 
figures showed oulv modest change. 50 per 
cent ol the cities reported that motions to 
suppress evidence were granted less than 10 
per cent of the lime2" and in 63 per cent it 
was reported that charges were "rarelv" 
dropped because of illegal seizure of the 
cv idence.27

liven in the absence ol the above data, on*.' 
could reasonahlv surmise on the basis oi 
impact patterns reported lor other Supreme 
Court criminal justice decisions that the 
exclnsionarv rule is more clleclive now than 
il was iu the immediate posl-.\/o/>/> years. 
The controversial Miranda decision,2" lor 
instance, received oulv spotty compliance 
bv police departments in the two or three 
years alter its promulgation.More recent­
ly, however, it seems to In; effective in con­
trolling police behav ior— and even has won 
the approval ol many officers."" And imme­
diately billowing In re ( i a n l t compliance

2:1. hC .n lllM ni  .ie"ik
21. III., at 7b>, Table S.
2o. I<l.. al 7 H). Table !).
2(i. hi., al 722. fable It).
27. hi., al 72 I, Table II.
2S. Miianila \.  .Vii/oiia. I'.S. 120 I Hllifi).
20. Walil. Ililerrntlillinns in Xrw llilien: The liii)ni< l

nl Mininilil, 70 \ M i l l ,  lot!) I HI07); Mel Ial ie, < hi sin-
ilinl I’.-liee Inlciioi'iilinii in Onr Xnti.nTs (hi/nlni. The 
\ltcmnl In Imiilcinciil \linnnlii. 00 Mlt il I., Ill \ . I i 17 

11<10,Si.
:>o. Wii\|i>. Svivi-i. T o w s  I'm.it i. \ s n  Tin: s i -

I'lll.VII. ( ail 111. I .cvuttgutl, M.eoai bll.etts: l).(! Ileallt. 
I'l70. imssiin; ( ainiiiii. (.'nnlessinns mul lllulil In (hum- 
si I Tin ImiHiel nl Minnnln iii \lissnnri, 17 Si t.ous 
I . I. |. .*>72 i |!)7ui.
•'51. is7 I'.S. I ii!J07>.



'

was a hit anti m i s s  affair, many juvenile 
judges did not seem to know that such a 
decision had even been made."- Again, a 
decade's time lias permitted the word to 
circulate and eroded resistance,**
Experience tells us that sudden and dra­

matic changes in policy such as occurred 
with the M ap;> decision do not produce 
alteration in behavior overnight. Informa­
tion about Supreme Court decisions is par­
ticularly poorly disseminated, often easily 
misunderstood and sometimes ignored in 
deference to habit or convenience.^ But 
eventually the word is spread; young, pro­
fessionally trained recruits infuse the ranks; 
old-timers become a vanishing breed. It is 
not certain, of course, that police search and 
seizure behavior has followed this scenario, 
but it is certainly a plausible hypothesis.

S p i o t t o ’s  s t u d y
The only other empirical evidence Judge 
Wilkey discusses is James Spiotlo's studv 
comparing results ol a study oi motions to 
suppress iu search and seizure crimes in the 
Chicago .Municipal Court in 1950 with those 
iu 1969 and 1971.11 Wilkey makes no vh ol 
the findings and quotes Spiotto as follows:

over a twenty year period in Chicago, the propor­
tional miinhcr ol motions to suppress evidence 
[m narcotics and weapons eases) allegedly ob­
tained illegally increased significautiv. This is

52. I .el stein, /a Sancli nf I ineuile Jmliec: < '•null mul 
ll\ hill'll ineiilolinii. i I.. Son. ItI V . |!)1 ( |l)(i*)h Canon 
and Kelson. Ilimil ( niniilimire Willi (linill: /sen * tit L //, 
I ( rise SI ml II, III | I'.VVUI v 1.. 300 (1071).

i t. In llie spiingel 1075. mi graduate seminal'at die 
I niversitv nl krnlnekv rrplieali'tl (lie stiulv reputlrd in 
Cumin and KiiImiii, wi/iru u. 52. The results clearlv 
denniiislrated a nun h login r k iniw ledge nl and ronipli- 
ailee Willi Cnnll In llie stales juvenile judges Ilian ivas 
llie ease in lOtitl.

i I. laullieare and I l.nnnmml, Till. Si iniin. t’u vviilt 
Di cisio.n: Kiiovi ( in it r I’m  lev to I .or vi. I’ll vc i ii i. 
t lueagn: I nneis ils  nl Chicago Press, 1071; Wasln 
Tin- ( "uiiiiiiiiinihiiii ui llie Sti/irane (hnntx ('.run inn! 
I'liu i iliur\ l)eei\inn\ .1 l ‘n Innnmrii A/n/iping, IS 
\ il l . I.. Ill.v. l o s t  (I07.1t.

>5. I lie ilala is u pulled iu Nphiito, Scorch mul Sei- 
ztne In C>iiji;u< nl si ii tlu n I llu• l\\clii\iinuirii llole mul 
ll\ \lfeeimln rs  2 I I.I ll, S I CIIIKS 2-l.i ! 10731; Spiollu 
also disi ussed il in llu- Smit h mul Seizure I'rnhlcoi— 
hm  \p/iru//i7/ev.' 'llic (Imimlimi Toil llcincihj mul the 
I '..s', l.u tiiMiniiifii Huh-, I I I'm n i. Si i. \  \n v n \ .  .tii 
l lh .1 t .  I lie ltt5Pslii.lv is lepniled in Cniiuneiil. Smit h 
mul Si iznrc in lllnioi>. I'.ittiiiffiiirtil nf llic (iniislilm 
tiniuil IHl’IiI nl I'riroci/. 17 \v v . |„  |ti;v 105 (10.52). The 
PltiO data is diseussed in Oaks, w.pni ii. III.

the opposite result ot what w o u ld  lie expected it 
the rule had been olficaeious in deterring police 
misconduct."’’

This is an amazing conclusion. Spiotto is 
utterly unaware that Illinois adopted the 
exclusionary rule in 192-4’17— some 37 years 
before M app. (Besides being a legal re­
searcher, Spiotto is an Illinois resident, so it 
is not easy to explain this monumental er- 
ror.):w Thus the court was governed by th» 
rule in 1951 as well as in 1969 and 1971 and 
the M app decision would have no legal 
impact on its receptivity to motions to sup­
press.

It could he argued— although it is not a 
point made by either Spiotto or Wilkey—  
that M app had an impact evci in those 
states which had previously adopted the rule 
because Icdcral civil liberties decisions have 
a greater visibility than those made hy states 
or because police officers have reason to 
believe llial state judges do not take such 
decisions serionslv while federal judges do. 
This may he true in some jurisdictions,*' Iml 
il is obviously not the case in Chicago. Its 
court was clearly enforcing the exclusionary 
rule prior to Mapp\ the 1950 study shows 
that 9N per cent ot all motions to suppress 
were granted.10
Even il Illinois had not adopted (he rule 

long before M app, Spiotlo’s conclusion 
about the rule's incfficacy would he flawed. 
Alter all. il there were no exclusionary rule, 
there would he no point in defendants mov ­
ing to suppress evidence (such motions 
would obviously he denied) and conse­
quently there would he lew such motions 
filed and none granted. Thus il would lie

'<>. The Sctin'li mul Seizure 1‘inhlciii . . .. xn/iru a. 55. 
al 37 (i ilid In Wilkrr, st./nr/ n. I. al 222-223).

37. IVuple v . Cast r t f .  I l l  N.M. 112(1021).
IS . Il is mil alisolnlelv rlral hum llir ulnive ipiolu- 

tiuii llial Spiullu is imaw an- ul Illinois' eurlin n<lo|ilion 
nl llir i nl*-. However. al iiliiilliri point. S | a, il Ii i niakrs 
Ins ignorant r  on llir point ipiilr plain. See, Search mill 
Seizure: In Tni)iiricol Simla . . ., .sn/rnr n. 35, al 27h,
w Ill'll' Im s.ivs, " \s  pointed mil rarli' i in llns slinlv.
liming llir peril ii I lt)5(l-1 ‘170, in llie euuise nl leliieh llie 
exellisinimrii rule im\ inlrniliieeil in Illinois. . . .“ inn- 
pliasis addedI.

50, I i sploii' llns livpollu'sis in (anion. I'cstim: the 
i.lieelu cncss . . Mi/na it. |(i. l lir aggregate rviilrnre 
lends il sonir snppml.

•Id. Spiolln. Scorch mul Seizure: hi l',iii)iriieol
Simla • •. s 11/101 u. >5. al 2 17. l aid I.

102 I ml Hutu re \ iilmiie (iJ. Smnlier S Murch. IfKfJ



perfectly natural that the porportion of such 
motions granted would rise dramatically 
after the M app decision when judges would 
he constitutionally obligated to consider 
them seriously and grant those with merit. 
The "significant increase" Spiotto reports 
^■juld tell us nothing about the impact of 
the rule on police conduct; it would speak 
only of the perfectly obvious impact of the 
rule on the conduct of defense attorneys.'n

Finally, it might be argued that regardless 
ol when the exclusionary rule was adopted, 
the percentage ot motions to suppress is 
much too high— running 69 per cent in 1950

E x i s t i n g  d a t a  m a k e  it 

i m p o s s i b l e  to e s t a b l i s h  

a  u n i v e r s a l  c o n c l u s i o n —  

e i t h e r  "‘y e s ,  it w o r k s ”  

o r  “ n o ,  It d o e s n ’t w o r k . ”

and iu the .30 per cent to 35 percent range in 
the 1969-71 period'1’-’— and that this iu itself is 
damning evidence of the rule’s iiieflective- 
ncss. Chicago, however, is not a very typical 
city iu this respect. As previously noted, in 
hrce-lillhs ol large American cities, 10 per 
cent or lower ol such motions are granted 
and in only a handlul were over 25 per cent 
ol such motions granted.1:1 Indeed, Chicago 
police arc reputed to enforce the vice laws in 
a manner which insures that motions to 
suppress will be successful.'1'1 Thus they

II D.ik\ -isices willi (Ins iminl, supra ii. Id, al
T IM  I.

12, -S|n11M■ t. Search mul Seizure; Ail /‘.lupiiieul 
S lin l'i. . .. siipia ii. .15, al 217, T ilile 1.

I i. C.mim, l\ llie I'.u lii\iiiiiurii liule . . .. supra u. Id. 
at 722. I'alile III. See llie iIim ussioii stirroillldllij* II. 2d. 
mi lira.
II si c ( <■■ ■ 1111<-i11. supra il. 55, and l.al'ave, Impim- 

iiie I ’tilicc /'i rliiriiiiinee I'liruupli llie Eiehc.itiuttrij liule. 
id Mu, I.. |li;v. .S'H. al 125 llOd.j).

have their cake and eat it too by appearing to 
engage in vigorous enforcement activity and 
yet refraining from seriously endangering 
the continued existence of organized vice.

C o n c l u s i o n

In summary, Spiotto’s study of motions to 
suppress sheds no light at all on the efficacy 
of the exclusionary rule. It is highly unfortu­
nate that both Professor bcldesinger and 
Judge Wilkey place so much reliance on it. 
TI e endorsement of the badly Hawed study 
by persons in such positions lends it unde­
serving credibility among readers unfamili­
ar with the subject. That Wilkey and Sehlcs- 
inger rely on .Spiotto’s so-called conclusions 
so eagerly is (especially in Schlesinger’s 
case, as he is a social scientist presumably 
experienced in the analysis of data) yet an­
other attestation to the ever present human 
tendency to grasp at any straw in order to 
promote values and beliefs already adopted.
None of the above is meant to suggest that 

the exclusionary rule is or inevitably w ill be 
largely effective in securing police compli­
ance with the Fourth Amendment. What it 
is, simply, is a refutation of repeated asser­
tions and implications that the rule is inef­
fective in deterring police misconduct. 
Kxisting data at the present time make it 
impossible to establish empirically a univer­
sal "yes, it works" or a “no, it doesn’t work” 
conclusion— or even anything approximat­
ing such a conclusion.
Judge Wilkey, Prolessor Schlesinger and 

others have every right lo disagree with the 
exclusionary rule- certainly there are rea­
soned arguments which can be advanced 
against it independent of an empirical one. 
But what they do not have a right to do is to 
disseminate a myth that empirical studies 
show that 'ho issue has been resolved nega­
tively. To the degree that empirical studies 
ol its impact bear on the decision to retain, 
modify or abandon the rule, the public— and 
the decision-makers— are entitled to facts, 
not myths. □

BRADLEY C. CANON is a prolessor ot political 
science at the University of Kentucky.

Seo the lollowr ,j article lor an opposing view.



I 367 U.S. 6 13< I M l) .
2. 116 U.S. 616 (IHK6),
3. 232 U.S. 3 S 3 d ‘)l I).

C\ no <>l I he* main issues llial students ol 
' ill** v.\clus>nnary rule dohnlo is whether 

tin ml'.' deters police Irom conducting ille­
gal si arches and seizures. Professor Bradley 
Canon has discussed some ol the empirical 
evidence oe that issue iu the preceding 
article. And perhaps he has achieved his 
vcr\ modest goal— to show that, in some 
situations, studies have not completely dis­
proved the rule's elleeliveness in deterring 
police conduct.

His findings, however, cannot possihb lie 
i iteipreted as a justification for continuing 
die rule, il we view the evidence in proper 
perspective. One must keep in mind, (irsl 
and foremost, that the burden is on propo-

T h e  e x c l u s i o n a r y  r u l e :

h a v e  
p r o p o n e n t s  
p r o v e n  t h a t  

i t  i s  a  
d e t e r r e n t  

t o  p o l i c e ?
by Steven R. 

Schlesinger

uents i the exclusionary rule to show that it 
is an effective deterrent. Some 18 years after 
M d])j) v. the available eviileuee does
not *en come close to satisfying that re- 
rpi... moot.
W h y  is the burden on the proponents of 

the rule? First, whatever the original justifi­
cation for the rule set forth in lio yd v. i'n iled  
Stnlcs- and Weeks v. i'n iled  States,3 it is

101 lutlieultircA 'uliinu' H2. S'umber S/Mnreli. 11)7!)



dear that the current Supreme Court consid­
ers deterrence to be the primary justiiic-;iti<m 
for the rule.4 If. therefore, the rule is not an 
effective deterrent, then it is appropriate lor 
the Court to reconsider its position.
Second, it is dear— and the proponents of 

the rule to some extent concede— that the 
rule has many costs and disadvantages not 
related to deterrence. Judge Malcolm Wilkey 
has discussed some ol these costs, hut we 
would do well to list them again:

• the rule releases many otherwise guillv 
persons, some ol w h o m  are dangerous or 
violent:5

9 it dimini'hex public respeet ior the 
legal and judicial system;15
• it tails to distinguish hetween more and 

less serious crimes" or between w illful. Un­
grant violations In an ollicer and "gond- 
faith" errors committed in dillicnlt circum­
stances;'4
• it excludes the most credible kinds ol 

evidence;11
• it intensifies plea bargaining, since a 

i|tlestioiiahle search mav well be one of the 
bargaining points between prosecution and 
delonse.10 and

I \s llic < 'mill s.iiil in Stone \. 1‘ovv i'll. I2S I'.S. Ilia. 
ISli i I07HI: "Tin' iiiun.iiv jiisiilit .itiiii1 1m llir cm Insimi- 
.liv mle . . , is llir ilelerrtiuf I'! |>ntlii ilillilllil Ili.it 
\ ml.in - Tmirlli \iiirinlini iil lights."

5. Oaks’ \t in is nl mul ii ms in sii|ipi't'ss in gambling,
ll.lll nlli's .lllil ue.niulis rases ill Chicago I IK I li'illt's 11 I.il 
in vv n  > ' liglr niiv nl these eases ill v. lm li .1 Hiulimi In 

suppiess vv .is i>i..iilr<l, l l i r  eliurges vvnr lliru dis­
missed, Oaks, SlliilllinU lh<' Tl\rlii\ininii'/i H lilf in 
Si inrli mul Srizmr, 57 I', ( t i l l .  I . Hi; .. (ilia, 7 Kit 107(11. 

(i .NVr Slum.'v. I’mvrll, wi/m/a, T. ut •IWM)I.
7. Vs In applv mg llir CM llisinli.irv m lr  nnlv ill llir 

most serious cases, wc k.ipl.m. llir I.hulls nl llir
l\\rlii\iiiinmi llnlr. 2k Sl.V.V. I.. I i;v. 1(127. Ill Hi-HI 
(1071).

•S. Mol 11 W'iimu, (linn III/! IHsilliisiiniiiiriil wllh llir 
l\\rlii\ioiiiuii lln lr, 2.") Svv I.. | 57'!. 577-7.X 1 1071' .uni 
Sliiihnl (.'niiiiiiriil: l l i r  Toil .\llcnulti:r  In llir /i.v<7»- 
simiiini lln lr  iii S r ~cli mul S riz rir, Ii ! I o r  < him. I... 
( '  v.vn I’.S. 251', 2 -50 (107:1) llnlr llial llir m lr  lalls in
.ins wav i l.il.r aii mini ut llir scriiiiisness nl llir 
vinl, ilinils I iiimiilUril I is llir pnlit c a l l ie d .

See nlm llivriis v. Sis I'ukiiuvvii Nainril Agents nl 
Teller,it M111can nl Nan iilit s, lll'l I ’,S. INS. -IIS-10 
I llurger. <7,1.. dissenting) 110711 and kaniis.ir, U nil mul
I.mHz'. Tm )'cum I.nlrr. Illrunl Slnlr Iu nlriii r ill Slnlr 
mul Ii th rill (tnlirts. I ! MlNN. I,. Hl.v. |(!S5, I I IU-17 
11050)
'I .Srr VV'ilkev. llir lurlnsinimrii llnlr: It'/«>/ s#</<- 

prrw \ iii iii Iu iilrnrr.J(l2 |ci>K vri'iiK 215.22! 1 1078).
Ill Srr Alsi luilrr, llir I'msriitlnr v llnlr iii 1‘lrn 

llnrtiiiiiiinu. Hi I', t i n  I.. Hkv. 50, 5li, Sll-2 I lOtiSl.

• the rule tends to push the judicial' 
toward dangerously expanded notions cf 
vvhat is a legal search in order to admit 
evidence which judges are reluctant to sup 
press."
The possibility til deterrence, therefore, 

must be weighed against these costs. Since 
the proponents of the rule offer deterrence as 
a justification for it, the harden is on them to 
show that the adv antages ot deterrence out­
weigh these heavy social costs.

T h e  e m p i r i c a l  e v i d e n c e
In the preceding article. Professor Canon 
describes as a "myth" the claim that empiri­
cal studies have shown that the rule is an 
ineffective deterrent. In fact, the empirical 
studies, while not conclusive, indicate just 
that.

In mv hook, to which Canon repeatedlv 
refers, I reported primarilv on the empirical 
studies ol Dallin Oaks. Michael Ban. lames 
Spiotto. and Prolessor Canon.1- Let nx re­
view briellv the findings from each of those 
studies.
Oaks' 11)70 studv of law enforcement in 

Cincinnati between 195S and 1907 con­
vinced him that:

As a ilcv ice Im direct iv deterring illegal search­
es and seizures hv the police, llie c\t liisinnarv 
mle is a laihiie. There is no reason to expect the 
I ule to have anv direct elicet on the overvv lielin-

II As In I lie I'lleet ol i lie mlr mi • illtci. alien related, 
legal mailers, Mr. .Invitee \\ lute lias rei eutlv nlisvrved: 
"II llie ( until Is limilili il In llu- pr.u lit.il imp.u I nl I In- 
evi lllsiouarv mle, il sliuiili! lure llie issue ill dial ode's 
■ niitiiini'i! valiililv stpi.irclv msle.ul ul ilislmling oilier 
iliiililiu s in an atlellipt In iraili vvli.il are peieelvctl as 
llie eiiirt'i ! leslllls iu spe< llie eases." Ihtkns v. Illiauis,
17 I'.S.I.AV. '!025. in.!K III7S).
Tor a illseiissinu nl die illsailvmilages ul die exelu- 

simiaiv mle mil lelaleil In deleiiem e, srr Steven It. 
Si lilesiiiger, Kxci.fxiox viiv l\|rsiu i:; Tut: I'iioii-1 1.vi iii in i i.vi i.v o m  vixiai t:\iiu \i i liii.tii 
(l')77).

12. Si hlesiuger. v i/im n, I I ;  Oaks, vnpm 11. 5. Han. 
"Tile liapael nl M .pp v. ( l inn an I’n li ie lieliavim" 
(ileliv en d al llie liiil.il laeeiiai! ul die Miilvvesl I'ulili- 
eal Seli'liie ,\ssui ialimi, Cliiiagu. Mav. I ,)7 !l. and 
"l.ueal ('nails v. The Sapieme (ann l ; The Impael ul 
Mapp v * lliiiT (deliveieil al die aiaiual lineling nl die 
Ameiiea Till llie.il Siieilee Assm initial, New Ode,ills. 
Sepleinliei. 107 11: Spiutlu. Srnrrli mul Srizurr: lit 
T.mihnriil Shnlii nt lln Ia iIminimi:/ llnlr mul Ils
Mirnuiinrs, 2 j. I.i:i;.vi. S 11 on s 2 J.!< I07.J*; ( ..  isllir I'.xrlnsininini lln lr iii liiilinu llrnllli."' Snmr Ni ir Dnhi mul n 1‘lru \uiiin\l n 1‘irriinlnm ( 'mii lminn. Ii2 
Kv i . J. li.S I i 107 !-71).



in" majority of polite conduct that is not meant to 
result in prosecutions, and there is hardly any 
evitlcnce that the rule exerts any deterrent effect 
on the small fraction of law enforcement directed 
at prosecution.14

Ban’s two studies of the impact of the rule 
in Boston and Cineinnati, conducted in tin 
mid-I960’s, also tend to confirm the neffec- 
tiveness ol the rule.11 Ban concludes that the 
rule showed spotty effectiveness in Boston 
and almost none ii Cincinnati.
Spiotto s study of motions to suppress in 

Chicago Between 1950 and 1971 convinced 
him that "the deterrent rationale for the rule 
does not seem to he justified” and that 
“given the present status ol the law and the 
workings of the exclusionary tide, change is 
warranted. . . Contrary to Professor

C a n o n ’s findings indicate  
the  rule may have had  
some impact,  hu t  they 

hardly m ake a case for a 
substantial d e te r ren t  effect.

Canon’s claim. I never endorsed Spiotto’s 
work completely.1,1
While Spiotto’s research contains real 

weaknesses, including a faulty research 
methodology, his study i.onetheless tends to 
show that in Chicago police misbehavior 
did not decrease over a 21 year period 
(1950-1971) during which Illinois had a 
self-imposed exclusionary rule. Likewise, it 
did not decrease in the It) years alter the rule 
was imposed on all the states hy the United 
States Supreme Court. Thus, while Spiotto’s 
research decidedly does not answer the 
cpiextion about how much more police ille­

15. O.iks, Mc/ir// ii. (i. ii.l 755.
i I. thin, wi/trcf ii. 12.
15. Spit■!iti. Miiirn ii, 12.
Ill Si lilrsiiigcr, t n/ini ii. 1 I, ul (i|-()5, ii, !).

gality there would he without the rule, Chi­
cago's experience lends little credence to 
Canon’s thesis that the rule deters over time.
Professor Canon has previously admitted 

that it Would he lair to treat these stndii s of 
Cincinnati, Boston and Chicago, as well as 
studies of Washington. D.C. and N e w  York, 
as an indictment of the rule, if not a convic­
tion.17 But he now maintains that two of his 
studies, published in 197-1 and 1977, sup­
port the notion that the rule deters.

C a n o n ’s t i d i e s

Mis 197-1 study attempts to update (to 1973) 
evidence on the rule’s deterrent effect.,K 
However, it sutlers from so many methodo­
logical (laws anil other difficulties that ils 
findings are not very useful. In fact. Canon 
now admits that "some errors’’ appear in the 
newer article. For example, much of his 
study was based on questionnaires which he 
mailed to police, prosecutors, and public 
delenders in American cities with popula­
tions ol more than 100,000. But he received 
returns on only -I7.-I per cent ot the ques­
tionnaires sent to the police, 35.2 percent ol 
those sent lo prosecutors and 10.2 per cent ol 
those sent to public defenders,111 Thus, the 
nature and size ol his sample simply do not 
permit valid generalization; it was neither 
random nor representative, Those cities 
whose search and seizure practices were 
least in conformity with current law— those 
whose practices would have negated Can­
on’s thesis about the effectiveness of the 
rule— would have been the ones least likely 
to respond to a mailed questionnaire; they 
would hardly have been anxious to acknowl­
edge or to announce their own failure to 
obey the law.
Prolessor Canon nowhere stated which 

officials filled out the questionnaires. And, 
generally speaking, there is simply no way 
ol knowing whether the questionnaires were 
answered truthfully. Anyone trying to give 
the police a favorable image might have 
been less than candid in reporting about 
police compliance with proper search and 
seizure procedures.

17. (kiiiiin, wi/irti n. 12. ;il (i'W.
IK. /,/.
IU. /</., ul 702, ■■ ".
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C t h e r  d i f f ic u l t ie s
In addition to the general methodological 
difficulties in this study, it is important to 
examine the research methods that Prolessor 
Canon used on three ol his major topics: 
munhers ol search warrants issued.'-11 chang­
es in police search and seizure policies,-1 
and successful motions to suppress evi­
dence.-2
Canon asked hoth police and prosecutors 

to estimate the numlier of seareh warrants 
issued annually in their respective cities, lie 
then compared these estimates for the early 
1970s with what he admitted were very thin 
data concerning the number ol search war­
rants issued in the 1950s and 1960s. Me 
concluded, not surprisingly, that there was 
an increase in the number issued.
Vet the crucial question is why there was 

such an increase; Canon’s own findings on 
causalitv seriously undercut his argument 
for the rule’s deterrent effect. The respon- 
' ■ Is said that So per cent of the increase 
could he attributed to an upsurge in narcot­
ics eriines. 21 per cent to judicial rulings (all 
judicial rulings on search and seizure, not 
just those on the exclusionary rule), 22 per 
cent to more police and better training, and -1 
per cent to other causes.2:1 While these 
findings indicate that the exclusionan rule 
may h a w  had some impact, they hardly 
make a ease for a substantial deterrent elfect.
Prolessor Canon asked th:* police in the 

1971 questionnaire about the extent to 
w hich their search and seizure policies had 
changed since 1967-OS and, again not sur­
prisingly, they reporlvd that the rule had a 
substantial impact. Vet the problems with 
Canon's research strategy here are serious. 
As he admitted, statements of official “head­
quarters" policy nun not conform to actual 
police practice in the field.2'1 Further, Pro- 
'lessor Canon conceded that "such state­
ments were sometimes unduly generalized 
to conlorm with sparsely worded question­
naire alternatives ”2''i
Prolessor Canon himself noted that "some

20. /(/.. .it TOT- U*.
21. III., at 71 (.-IT.
22. /«/., at 717-21.
2). 1,1. . . it TIT
21 hi.. .itTHi.
2 V 1,1.

policies could be misreported so that they 
would appear to be in conformity with the 
law.”26 In fact, for the police to hare an­
swered Canon’s questions in a manner 
which conflicted with his thesis would have 
required them to admit that, as a matter of 
official policy, they broke the Jaw. To put it 
mildly, the questions themselves contained 
strong inducements lor the police to answer 
in a manner which confirmed Canon’s the­
sis. Amazingly, some departments did open­
ly admit to policies w hich seemed to conflict 
with rulings of the United States Supreme 
Court2'— no splendid testimony to the effec­
tiveness of the exclusionan rule.

Finally, Canon's 1971 study sought to east 
doubt on Spiotto’s research on successful 
motions to suppress in Chicago by showing 
that Chicago was atypical in that it had more 
successful motions to suppress than the av­
erage American citv. Though Canon did 
demonstrate that iu this respect Chicago was 
atypical, he ignored the fundamental ques­
tion: what elici t did imposition ol the exclu­
sionary rule have on successful motions to 
suppress iu Chicago and other \nicricnu 
cities? What we real I \ need to know is 
whether the rule reduced police misbeha­
vior, as we would see Irma evidence of a 
decrease over time iu successful motions to 
suppress. Neither Spiotto nor Canon has 
answered this question.

Prolessor Canon now claims that his more 
recent study2" corrects “some errors" in the 
first, and is more rigorous. Iu fact, his 1977 
study represents one of the most damning 
pieces ot evidence produced so lar regarding 
the rule's ineffectiveness. In his later study, 
Canon replicated Oaks' 1970 Cincinnati 
study for 19 other American cities. S u m m a­
rizing his findings, Canon said the data 
indicated that the rule "has not always or 
even often worked,"2" "that A/n/i/i had 
seemingly little or no inipa-1 on the majority 
ol eases,":,(1 and that the data "do not come 
close to supporting a claim that the rule

20. 1,1.
27. I,!.
2N. ( .'.until, Vcili/ig llir lit rnrw n) (Hill l.ilirr- 

lir.\ I’nllrirx nl llir Slnlr mul Fnlrrul l.crrls: Thr (,'u\r 
a) ihr K.wlimiiiiarii llnlr. 5 Am I’o i .r r ics  (.). ( t ‘)77'

2!>. 1,1.. ;it 75.
10. 1,1.
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wholly or la.L'i'h/ works"31 (emphasis sup­
plied . 11 these are Canon's own conclusions 
about the deterrent elicit ol the rule, lie is 
haiiilv iu a position to criticize those who 
conclude that, according to the available 
empirical ev idence, the rule is not an effec­
tive deterrent against police misbehavior.:,:i

T h e  b u r d e n  o f p r o o f
It is crucial to return lor a moment to the 
discussion ol the burden ol prooi with 
which I began this essay. Certainly. Profes­
sor Canon has not even come close to satis- 
lying the heavy burden of proving the rule’s 
deterrent effectiveness. Such proof is clearlv 
required when deterrence is the primary 
justification eurrcntlv used by the Supreme 
Court lor the ride, and when it entails so 
inanv serious costs and disadvantages.

Furthermore, criminal justice literature 
supplies many reasons lor doubting the de­
terrent effectiveness ol the rule. First, the 
operative scope ol the rule is limited— oulv 
evidence presented at trial, a narrow stage in 
die criminal process, is excluded. Thus, die 
trial affects oulv a small proportion ol police 
activity/"' (liven the extraordinarv amount 
ol plea bargaining iu Amciiean courts todav. 
the instances iu which the rule can be in­
voked at trial are dramatically reduced.1"
Second, the impact ol the rule falls only 

indirectly on police— it does not discipline 
the errant ollicer: the brunt ol the exclusion­
ary rule’s elfc -I is actually borne by the 
prosecution, which generally has lidic or no 
power lo punish police misconduct/15Third,

• I hi. I'mli'sMir (\inim ullrilmlcs llic weakness of 
l l ic c  lindiiigs in • lie hu t llial tilth a lew tears elapsed 
lie! teen the A/1//1/1 i ciisinn and lt)(>.>. llie dale ill llie 
-liiilt la- llieni'i/es I 'nil llie inipai’l n| Mtipp increased 
• m  i lime. Nn sliult ii, llie ensuing I ! vears. Iniweter, 
lias telialih s lm un (In• evelnsinnart rule In have a 
di l i 11-ul ellei I.

i-V See. c.n.. Mr. Justice Powell's niujmitv npiiiuin iii 
S/i 'in i /'mi ill ss Ii i i 11 , iles I kill! ill's i outrun t iews lull 
■ mu hides ilia! lliere is an "absence nl supporting 
i inpii n al e t i d e i u e ’ tin llie proposition that the rule 
deleis pnlii e Inislieli.n inr. Ill at l!)2; ( onion's ennlrait 
t n tt is • lied III mile 22.

i i  V. e I'm s i i i i a i 's ( .'oviviissios o \  l.vvv K \ .  
lo i u i i v u M  vsn im . \ o v u M s r u v r i o \  o i - J c s ik  i-:
I vsk I'oiu i: tti.poii i . I'nr: I’oi.n r:. n t i ldf>7>.

II see lluius. \ i .  Oliin: In III- [mi’riran Mix- 
Ink, I'l l l i . f  vi I. I.. Id v . SI), >ir,.(i i |«|fi<)i.

'•'. ( lain, supra ii. 5. at 72fi. and \\ iugu, supra u. S. al
l . / i ,  nnli llial die real hniiil nl llu rule tails uu llie 
piuseeulnr. lint the putti e.

officers whose illegal actions result in lossol 
convictions mav receive the implicit or ex­
plicit approval of their superiors.36 Fourth, 
trial judges do not oltcn explain to officers 
why their evidence i> excluded: the impact 
ol the rule is limited il the police arc not 
informed oi the nature and effect of their 
wrongdoing/17
Filth, loss ol convictions through exclu­

sion ol ev idem is not as serious a matter for 
police as might be thought, since police 
effectiveness usually is judged by the num­
ber ol "collars" or arrests, not by the number 
o| convictions. Sixth, in jurisdictions where 
prosecutors decline to prosecute cases with 
substantial search and seizure problems, 
there arc relatively lew instances iu which 
the rule can be invoked/18 Sev enth, there are 
some strong indications that the rule even 
encourages certain lornis ol police miscon­
duct.311

• Ui O.iks. >upril u. 5. .it 727.
>7. syp l.alave and Itciumgtnn. Ciinlrollins llir Pn- 

lire: the linlur v llnlr in SI ilk ill a mul lifttenilia I.me 
I'lilnrrriiiriii Derisions, b.'i Ntu u. I.. Hkv. US7, 11)113 
l IDfinl; mp ills ii O.iks. supra u. .7. .it 730-.'! 1.

i.S O.iks. iti/iru ii. 5, ul «S,S..SU.
o'). Our stud, ilea 1 me w illi tins problem uutcs tliut 

llic sail it* piilirr iilliicis arc involved tcpcalcdly in 
illegally r imdnrlnl gambling raids which • mild very 
easily have Iipi'ii carried mil iii a legal manner, lor 
example, liv obtaining arresl warrants. The study eon- 
i link's tliul siime gambling raids are intentionally eon- 
d iu 'cd  in violation ol seauli and seizure rules ". . . to 
immunize llie gamblers w lole at the same lime satisfy - 
ing llie piiblie llial gamblers are being barrassed by 
police." Osisli I harks m llir I 'ninulntimi of Criminal 
Jnsliee, I li.i.. I.. Hkv. VS.i, WI-2 (19511.

Another studv imlieati's dial police allegations as In 
how ei'idem e was nlilainetl c hanged alter die Mapp 
decision, although aelual polite practices did not 
change substantially. The <lata indicate llial police 
nllii els nllcu l.ilirieate leslonnuy lo avoid llie elici ts ol 
\/<//</i-hasid motions lo suppress illcg.illv seized evi- 
ilenee. Is I feel of \////>/> p. (if in on Police Seareh mul 
Seizure I'l act ires in Xnrentirs Cases, I (.'oi.t'M. J. L. 
am i Soc. fin in. I) I .(i ( I'KiSt.

Also. I laks notes dial llie rule i leates an incentive fi r 
Iv ing In llie pnlice and. through inleivlevv s with polii c 
ollieials, lie doi'iiuieiils llie most common types ol 
silnaliims iu vvliu li police laliri.nlion occurs. Oaks, 
sup nt ii. .5, al 7 !!)• 12.

Tor a general diseiission ol the reasons lor doubting 
llie deterrent clb'div'cncss ol die ew'bisiimnry rule, see 
Seblesinger. vu/ir/i u. II .  al oti titl. A more caretr I 
reading nl mv Imok w mild have slmvvn frolessor Cam n 
llial I did uni. as lie implies take die position dial the 
rule totally lads lo deter. I n I.'.cl. I oliserv ed: "There can 
be no doubt llial a certain num ier oi illegal a d s  are 
delerred liv llie rule, lor HI. nv lav euloieeliienl olfleials 
must lie relm I.ml lo gallic.’ c v ider.ee vv hu b w ill be ol 
no value m court." III. at .5li.
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E n d in g  th e  r u le ’s  t y r a n n y
T wo major rationales for the exclusionary 
rule, other than deterrence, are that it pro­
tects both individual privacy and the integ­
rity ot the American judicial system. I have 
attempted elsewhere to shew that both of 
these justifications are inadequate and un­
satisfactory^0 space does not permit me to 
address these matters further here.

If, as I have suggested, the rule lacks 
substantial justification, the most important 
practical problem is how to move away from 
the tyranny of the exclusionary rule as the 
only remedy for any and all police search

T h e  Court  shou ld  m ake clear 
that states w h ich  develop  

acceptable  subst i tu tes  
will no longer  be  sadd led  
with the exclusionary rule.

and seizure misconduct. If the rule were 
simply abandoned without some substitute, 
the police might infer, in Chief Justice 
burger's phrase, that “open season” " had 
been declared on all criminal suspects— that 
all constitutional restraints on search and 
seizure had been removed. I have suggested 
elsewhere that successful alternatives to the 
rule probably would involve a combination 
of: police discipline imposed by an inde­
pendent review board to which cases of 
police misconduct would be reported by 
victims, the general public or judges; and an 
improved civil remedy for innocent victims 
of illegal searches and seizures
What the Court should do is to make it 

clear that those states which develop accept­
able substitutes will no longer be saddled

III S, lill'MMiiiT. W//IW II. I I. ill l7-.50.Wv.S7.
11. liivens v Si\ t' l ikumiii Xaiiicil Audits, wr/inrti. 

•S. .it 121 i lliirucr. (.'.J.. ilissi'iitini:).
12. St-lik-siui'iT. \itiirii it. 11. i liaplir I.

vv ith the exclusionary rule. For their part, 
state legi. futures and Congress should enact 
alternative schemes along the lines I have 
suggested and test them in the courts 
through cases reviewing criminal convic­
tions. The fundamental standard forjudging 
the acceptability of such substitutes would 
be the promise they offer for accomplishing 
the two objectives of disciplining police 
officers who engage in improper searches 
and seizures and of compensating the inno­
cent victims of police misconduct.
Judicial and legislative actions of this 

kind would have several substantial bene­
fits. First, no jurisdiction could successfully 
avoid dealing with police misbehavior. Sec­
ond. we would discover whether the states, 
whose public officials (especially the attor­
neys general) have vehemently criticized the 
rule for years, are willing to shoulder the 
burden of formulating and testing alterna­
tives to the rule. Third, diversity of experi­
ence among the states and the federal gov­
ernment would provide some real evidence 
(not speculation) as to how the rule operates 
in comparison with its alternatives.
W e  should try such alternatives at the state 

and federal levels and use the resulting 
knowledge to guide future attempts at deter­
ring po.ice misconduct. Such elforts may 
move us closer to an effective law enforce­
ment system and away from the irrational, 
capricious and sometimes downright dange­
rous results of the exclusionary rule. The 
prospect of state and federal alternatives to 
suppression of evidence renders the future 
uncertain, but such uncertainty seems to he 
the only way to move us away from the 
tyranny of the exclusionary rule. □

STEVEN R. SCHLESINGER is an assistant p ro ­
fe sso r in the Department o f Politics at The Cath­
o lic University o l America.

Editor's note: Bradley Canon has 
prepared a response to Steven Schles- 
inger’s criticisms, but our deadline pre­
vented us Irom including it in this 
issue. W e  will publish Canon's 
response— and a final reply from 
Schlcsinger— next month.



I was delighted in teail Judge Wilkey's article 
mi die ex< lusionaiv rule (November. MI7S). It 
slates with adiuiiahle clarity and lieaiililul 
logic llie v iews of a vast majority ol llie people 
of this (oiiniiy, im hiding our judges.

I he mle ol e\c lusion disioris justice so 
monsiioiislv dial a detennined effort inusi be 
made 1 0 eliminate il. I leli dial l’rofessoi Kam- 
isai's aigmnenis desperately needed lo he an- 
siveied. Inn I did noi expect smli a hiilliam 
answei. one which totally desiioys all argu- 
menis olieied lo suppoil the rule.

I would like lo see c opies ol die a I ticle made 
available lo die I'lesidem. die Attorney Ctn- 
eial. and even tuembei ol Cnitgicsx. Also. I 
hope dial iheAmeiic an Judical m e  Noe ieiy, die 
Ameriean Km Assoc iaiion and every oigani/a- 
tic>n involved iu dieadininisiraiion ol the sys­
tem ol c i iiiiinaI jus ice will gel behind a Hill lo 
eliminate die cxrliisionaiy rule and create an 
ai i epi.il ile. el lei live and meaningful aln"..ia- 
live.

Cecil ge M. Si oil 
Judge

l-'iflh Judic ial Discn i 
S / in n r r , I lew/ I'huinia

A  d i s t o r t i o n  o f  j u s t ic e

Too liberal construction of the law
To exclude eei lain ev idem e because of ac lions 
nl die law enloic enieni olficer merely serves to 
luisii.iie the judicial system and release the 
ciimiual and leave iheciii/enry iinprnlcc ted. 
Does permiiiing a known criminal to go lice 
seive anv pm pose Inn dial ol ahstrac I llieoiy?
The aigumetii dial williom this safeguard 

inline cm t iti/ens will lie ac costed is not valid. 
Alici all. law enloiceinent officers are pail of 
11icc iii/em v: die proper procedures and guide­
lines. enloic ed hv novel iimcilial agenc ies, 
would pi nice t all of us. while ai die same lime 
piomotiiig just ice. All llougli some m  et zealous 
nlliccis may occasionally cite roach upon err- 
lain si.md.uds of liberty and privac v. out svs- 
ic in as a whole should pot he made lo sullei hv 
a too lihei a I c oiisimc lion ol die law.
.Societies duoughoui history have cxpcti-

enced crime and nuts is no exception. The 
increase, I believe, is due to factors over whir h 
the courts, for die most pai t. have 110 control. 
Some testraint is necessary, hut I believe the 
exc lusionaiy ruleand those who support it ate 
creating a destructive: and corrosive m o m e n­
tum dial will erode the foundations upon 
which out country is supported. We must 
move in ihcoppnsitcdirection and find a mote 
t'.-asonahle positmi.

A. I-.i ic Johnston 
Rim iing/iom . Aloha inn

A clarification from Professor Canon
In in v article ” llie exc lusionai v i ule: have crit­
ics proven that il doesn't delei police?" (Marc h. 
li)7'J). I drew t he conclusion dim James Spiotto 
was unaware dial Illinois had adopted .lie 
exclusionary title prior 10 die A////>/> v. Ohio 
decision in 1‘Kil.

Mv cone lusion was based upon a staiemeiii 
in Mi. Spioilo’sai lie le "Scatc !i and Set/me: An 
I'.mpii ic ,tl Studv ol the 1- xc lusionaiy Ruleand 
Ils AI lei natives" published m  die 2 lo in  no I o l
l.c iiiil Slintic.s L’-lif. 2 Id (IdT.'ll which ic-ad as 
follows: "As pointed out eailiet in ilus study, 
during the period H);VMH70. in die-course of 
wliic Ii die exc lusionai v 1 1 1Ic- was itilroduced in 
Illinois,..."
Mr. Spioito's ai tic le wasa comleiisaiion ol a 

lougei study lie conducted v llic h is unpub- 
lished bin available from the 1’nivcTxity ol 
Chicago I.aw I.ihiaiv and die I'.S. Depart- 
nieni of Jusiice. In lb is oiiginal study, ii is 
(|uiic deal dial he is I idly- aware ol Illinois' 
eailiei adoption ol the exc lusionaiy mle.

Il is also cleat dial this study’s main cimiri- 
huiion is diedevelopmeni ol exiensivedaia on 
Chicago police prac tic es heat ing generally or, 
the exc lusionaiy ruleand dial Mr. Spioi to does 
not approac 11 these data Ii o i i i  a before and allei 
perspective. Ilowevei, in die process ol con­
densing die siiidv, some of die language was 
c hanged wliic Ii could lead readeis lo believe ii 
was a hc-loic and alter siuclv.

I am linppv m  set the rc-ccud siinight iu this 
mallei and I am soitv lot anv meonvenieiice 
caused lo Mi, Spioiio.

Hi ac I It-x Canon
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A  p o s t s c r i p t  o n  e m p i r i c a l  s t u d i e s  
a n d  ' th e  e x c l u s i o n a r y  r a l e

by Bradley C. Canon

Much ol what Professor Sehlesinger writes 
does not reply lo me at all. Monthly halt ol 
his space is devoted to a hi’ *1 summary of 
sev eral nun-empirical reasm.; for modifying 
of abrogating the exclusionary rule and to a
etchy presentation ol an alternate mecha- 

i ism. Insofar as the series of articles in 
Judicature fines, I have no quarrel with him 
over this aspect of his rcspou In fact, in 
dosing mv earlier piece, I acknowledged 
that some reasoned lion-empirical argu- 
ments could he advanced against the rule 
(pajie 103).

But as Sehlesinger hitnsell noted, I sc-t a 
more "modest Huai" lor my article. I wanted 
to relate Judge Wilkey’s emphatic asseilion 
that the empirical ev idence av ailahlc on the 
subject conclusively proved the ineffective­
ness ol the exclusionary rule in deterring 
police violations ol the fourth Amend­
ment.1 (liven his status as a federal judge 
and the sweeping nature of his statements, 1 
feared that readers unlamiliar with the e m­
pirical studies themselves would accept his 
assertions uncritically.
Sehlesinger allows that I may well have 

achieved my goal of showing that the evi­
dence does not demonstrate the rule's inef­
fectiveness, and then adds that my findings 
cannot l>t‘ considered a justification lor the 
rule's continuance. Hut I never argued that 
the evidence justified retaining the rule. In 
rcplv ing to lodge Wilkey, I was quite explic­
it iii concluding that available evidence is 
inconclusive at this time and gives no real 
comlort to either side. M y  purpose was to

I U ilkes. I lir i>u lli\lniiiiiii m lr ii Iiii slimness I uliil 
i i nlriii i J 02 lutlintilur 215 l I07.S).

Kditor s note: Does llie  exclusionary 
ru le  deter po lice from  making illeg a l 
searches:3 That question was a topic o f  
discussion in Judicature last month as 
part o f  the Kum isar-W ilkey dehate over 
the exc lu s iona r ru le (August I07S , 
\o v em b e r I f )7.5, i'eb ruary 107:9).

P ro fesso r B rad ley ('.anon said that 
studies so f a r  l i a r ; not been conclusive; 
in some cities, t ie  ru le  appears to work, 
in other cities, it iloesn t. In reply. P ro­
fe sso r Steven Sehlesinger argued that 
studies which support the rule's effec­
tiveness contain ja r  mere weaknesses 
than those which question ils deterrent 
value.

Ile re  is the Jina1 exchange between 
the two authors.

F -

counteract a myth that all the available evi­
dence indicates that the rule has tailed to 
work.
While there is no disagreement that my 

first article achieved its goal, Sehlesinger 
uses his discussion n| mv position as an 
opportunity to advance (he proposition that 
the proponents ol the exclusionary rule have 
the burden of proving that the rule is an 
effective deterrent to illegal police behav ior. 
II is a somewhat surprising argument since 
it has been the rule’s opponents— ()aks,J 
(!hiol Justice burger,;l and now Judge 
Wilkey— who have initiated the disc ussion
ol the empirical findings. W h y  do they do

2. ( ),iks, Sliiihiini: llir /'.'u /iiviiiniirii llnlr in Srnrrli 
unit secure. 17 V. Cm. I. IW.v. 005(107(11.

• 1 linens \,  St\ t'iikiiiivvii N;iim'■ I IVilri.il \ar<otii s 
Vticnts. 10 1 I'.S, 5X8. I |li 11071 Hlliiraer. (.’ |.. ilissi.Mil-
III”!
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this il llir burden ol prool is on I hr either 
si tie?4
T h e  p ro b lem s  o f  research
In discussing mv in\estimations into the 
rule's impact,’’ Sehlesinger concludes that 
my  findings are, "not very useful” (page 
*H)(i). Man;, of his criticisms amount to little 
more than the stressing ol problems and 
caveats 1 acknowledged when writing the 
articles. A point-hy-point counter-discus­
sion would he rather time consuming and 
repetitive ol what I have already said in the 
articles about these problems. Let me in­
stead oiler a brief, general discussion about 
the nature of empirical research into the 
impact ot the exclusionary rule.
Obviously the best way ol obtaining data 

about the deterrent elFeet of the e.xelnsionarv 
rule is to observe large numbers ol police­
men surreptitious!) as they perform their 
duties, but that's logistieally and financially 
impossible (and perhaps ethically imper­
missible),'* so social scientists use alternate 
methods. I have used two basic alternatives 
in gathering mlormation on the rule's im­
pact upon police behavior: (I) thawing in- 
lerences about their behav ior Irom recorded 
data, sin h as  arrest and search warrant re­
cords; mid (2) asking law enloreement olfi- 
etals ipiesl ions about their policies, observ a- 
ti<ms and behav ior.

I II. i him' nl ilu' ill.lii-nllics c.l ctmihiclfng 
t In oi in e 11-ui it oii ciiipiiuiil r"M'iiriii mlo tin* rule's inn 
p.n l .uni llie mi mu Insist' i i .ilme nl llie I'reseul evi­
dent e. t stispei I llie "Imi'deii" w ill uni lie einlirm etl Ip 
• ‘l 11 h i side

"> C.mnu. I\ ihr l.yrhistimani llnlr in luiilinu 
//«•«////».J Sniiir .Veil Dnln mul n / ’/ivi . \uniii\l <i /Vrei/ie 
lions I .mu linlnn. (ig Kv I., I. li.S I (IU7II and C.mnn, 
/'i s/mr* llir i'ljrilii eiii'vt nf Oh it l.lhtrlirs 1‘nllrirs ill 
llu Slnlr mul i  rilrml l.m cls: Thr < hisr nf llir K.vr/ii- 
\imuini Huh'. 5 ,\vi. I’m . r u e s  (,). aT (11)77).

h Mnienver, even il siuii nliservaliiiii emild lieeill- 
lied mil. il vmiiiIiI mils til 11 •rill us jilnuil I In* piesenl dav 
stale nl |>idi< e lieliav ior Willi regard lo illegal seari lies 
We vvimid still I.ul, inmpamiive inliirmalmii alniiil 
•ai. Ii Iniiavmi lielore Imil when th e < amrl le 'pnsed llie 
ode  on llm stall's in Mapp v. Oliin, iliT I'.S. (il k Ol 
i nurse. llieie is no wav sm Ii mli>rmiilmn eonld In' 
nlilaoied now.

7 ( kiks. iii/nu ii. g,
S It.m. I lie 1111 pi let nl Mapp v. Olim no l*i >1 ii e

Iteliavim" 11le iuered al llie Midwest I'ulitieal Seieuee
\ssiit i.limn meeting, Chieiigu, Mav, l‘)7.1) and " l .m al
( 'mills v Tlie Snpieme < .'mill l lie lmp.n I nl Mapp v 
I Him iileliveied al llie meelmg nl llie Aiui'rn an I'olili- 
I al Siu ini Vssm laliilli. New Orleans. Nepiemlit I
107 >'.

Presumably, Sehlesinger does not object 
to the first alternative; Oaks,7 Ban,” and the 
Columbia study which he cites favorably9 
also use »his method. However, he objects to 
the second alternative because he thinks my 
respondents were likely to have falsified 
their replies— especially the police who he 
believes are fearful of admitting violations 
of the Fourth Amendment.

.Now perhaps a few did lie. And, on the 
other hand, perhaps one or two calculating 
respondents reported violative policies 
.vhere none existed in order to create the 
erroneous impression that the rule is not 
working and thus augment its chances of 
abolition. But the point is that there is no 
real reason to believe that police lying is 
very extensiv e.
Social scientists frequently ask people 

questions (promising anonymity, as I did) 
about their private, embarrassing or even 
illegal behav ior. Oulv in this manner can we 
study such phenomena as voting behavior, 
sexual behav ior, drug use, and wife healing. 
No one seriously contends that such studies 
are not v ery useful. Are the police any differ­
ent?

Beseareheis such as Skolnick1" and Was­
hy" have had no difficulty iu obtaining from 
them admissions ol illegal acts or unconsti­
tutional policies. Indeed, in the past the 
police were quite candid about their viola­
tions of the Fourth Amendment ,a As the 
exclusionary rule pertains to the admissibili­
ty ol evidence in court and contains no 
punitive sanction against those transgress­
ing the Fourth Amendment, there is no 
reason lor llie police to he less candid now.

i). to 11in linnk. K xci.csioyvhy In)1' s ih ;k ;  Tin: 
I’nom.i.vi o r  ii i.i i. vi.i v o i i i  viNia* Kviiii;nci: (New 
Vmk: Oi'kkcr, vltuccl, Inc., 1(177), elinp. T, Selilcsingi.T 
Invnriililv i iliw Comment, iljlrrl nf A/n/i/i r. Ohm nn 
1‘nlirr Sriiirli mul Srizurr I’rnclicrs in Xarinlirs f.V/vcv, 
I Col |. I.. ,v Sue. I'm ms. Sb ||0(iS) which draws 
inli'leiu t's I mm reenrded dnln.

Id. lemme Sknhiii k. |i s i  i r e  \\'i i n o r  i I'm vi.: Law 
r.MOIK l vii n l i \  D imoi n vi ii Si k a. I v New Vmk: 
Wile),  lOliT.

11. SI •■ 111 icii Wiislw, Svivi.i. T o w s  I'oi.icf a\i> Tin: 
Sei'iu-.vii: C o e m .  Levingtiin, M.iss.: Lexington Hunks, 
l‘)7«.

Ig. Minpliv. llir I'rolilrins nl ( 'uin/ilnnnr Ini 1‘nlirr 
I )ri>iirtinrnt\, II 11;\. I I l l  A . O.'g) ( I ()(>(•) ,uid Kiniiisai, 
I hi llir Turtir v nf I'nlin-I'rmrrutnr Orirnlrd (Irilicis of 
the ( ’uiirl. I!l ( ouvia .l .  I.. 0  IT<>. .il 111-I) ( I (KM).

•lab liiilit iiluir \ Hluinr H-, Xunihrr H'Ainil, l!/7!)



A comprehensive  picture
Tlie object ot my investigation was to obtain 
.is comprehensive a picture of the impact oi 
the exclusionary rule as m y  resources would 
permit. It would have been foolish to ignore 
the possibility of asking questions of the 
actual participants in the impact process for 
tear that a few would lie. The data were 
collected and reported with proper cautions. 
Standing alone, they are not as reliable as 
recorded data, but they do not stand done. 
The questionnaire results show basically the 
same conclusion as the recorded data— that 
the exclusionary rule has a differential im­
part as a deterrent. The similarity of results 
enhances the questionnaire data’s reliabili­
ty.
Since il is so diliicult to obtain quality 

information on the impact of the exclusion­
ary rule.1:1 researchers are necessarily going 
to have to accept data that is not as reliable 
a s  tliev would desire. lCv en the recorded data 
contain soue- reliability problems; inlerene- 
e s  drawn from them are based upon assump­
tions whose accuracy is presumed but is not 
1(1 I per cent certain— for example, that a 
substantial pi ‘portion ol narcotics arrests 
result Irom police search and seizure behav­
ior. Moreover, even Oaks anil ban, whose 
research methods cause, Sehlesinger no 
problems, sometimes use data based upon 
interviews with law enloreement officials or 
judges.11
To conclude, Sehlesinger may want to 

aruge that the problem ol reliability ol data 
makes studies of the rule’s impact "not very 
useful." but il that is the ease, why bring up 
the empirical question in the first place? If 
w e are going to consider the evidence as a 
meaningful I actor in determi tig the future 
ol the exclusionary rule, we nee*', lo do so as 
thoronghlv and as dispassionatelv as possi­
ble. □

I 1 < <.iiinM-itl. < iii IIIi' I.iiiutiiliinrsiif luii)iiiifiil I'.uil- 
iiiilluiiy nl llir l'.\i lii\ii‘inini llnlr: .1 Crlth/iie nf llir 
Sinnlln lirn iin h mul I nilril Slairs r. (niliiiuhil. lit) Nvv, 
F I ., lit v. 7 III 1 I07.1t.

I I. ( i.iks. n. 2. ;il 701*. 717, 7'Hl-i I ; liuii. I.ueul
('niiH\ . . mi/i/o ii. S. imwtm,

BRADLEY C. CANON is p ro fe sso r o f politica l 
science at the University o f Kentucky

A  r e p l y  t o  

P r o f e s s o r  C a n o n

by Steven R. Sehlesinger

In large measure, Professor Canon’s re­
sponse to my article misstates or evades 
w hat I said. He claims, for example, not to 
understand why the exclusionary rule's pro­
ponents must bear the burden of proving its 
deterrent effectiveness. There are at least 
two reasons.

First, the Supreme Court has made clear, 
since 19fi5, that it regards deterrence of 
improper police behav ior as the primary 
rationale tor the rule. The leading eases on 
the exclusionary rule in search and seizure 
make this point explicitly.' II the propo­
nents ol the rule are unable to show that it is 
an elfective deterrent, then il is time for the 
Court to reconsider its position.
Canon claims not to understand why 

Chic! Justice burger,'* Judge Wilkey •' and 
Prolessor Oaks' have initiated a discussion 
ol the empirical findings il the burden of 
proof rests with the rule’s proponents. 
Clearly, they have done so because the ex­
clusionary rule rests on a proposition for 
which, as they and 1 have argued, there is 
very little empirical support. In short, bur­
ger, W  ilkey, Oaks and I believe that Su­
preme Court decisions should be rational 
and that irrational decisions should be over­
turned.
Second, proponents bear the burden of 

proving the rule’s deterrent effectiveness be­
cause the exclusionary .ule has many costs 
and disadvantages, some ol which I men* 
t.woed iu my previous article (pages -10-1 - 
105). Contrary to Canon's claims, therefore, 
my discussion of non-e npirieal aspects of

1. SecI .i nklct ter v. I'.S,,.'isI v '.s.(IIS,030-35 (10()5); 
I'.S. v . Oalandra, I I I  U.S. 338, .‘1-17 ( 107-t); and Slum* v. 
I'mwll.  -12.S U.S. -1(1.5. ISO (11170).

2. Hivens \ .  Six Unknown Named Federal Narcotics 
Agents, KM I'.S, .138, llti  (107!) (Ituiger, U.|., dissent­
ing'.

A. Wilkey, Tlie exeliisiniiiirii mlr: rt/ir/ sri/i/irrcvv mliil 
n  iil-in e.-Mi-i JCDIC.VI eta; £15 11078).

I. v )aks, Shuli/inu the Kxrliisiiiiuirii liule in Sriirrh
mul Seizure. 37 i.', Out. I.. Hkv. *>(v5 1 10701,

45*



the rule is plainly responsive . 0 him; it is the 
responsibility ot the rule’s proponents to 
show that the advantages of deterrence out­
weigh these heavy social costs.
Canon distorts m\ position on the state of 

evidence when he says that “Sehlesinger 
allows that I may well have achieved my 
goal of show ing that the evidence does not 
demonstrate the rule’s ineffectiveness.” In 
fact. I said that “the empirical studies indi­
cate [that the rule is an ineffective deter­
rent]" (page -405). although, " in  some situa­
tions. studies have not com plete ly d isp roved  
the rule’s effectiveness in deterring police 
misconduct.’’ (' go 40-1. emphasis sup­
plied).
As I showed previously, all but one of the 

seven st in I i» discussed by Canon and
me— those ol ()aks. ban, Spiotto, Canon and 
the Columbia lonrnal of Law and Social 
Problems— conclude that the mle does not 
generally deter/' In lad. Canon himself con­
cludes. in his most recent and methodo­
logically sophisticated study, that "the rule 
has not always or even often worked" and 
that the data "do not come close to support­
ing a claim that the rule wholly or la rge ly  
works."1' (Emphasis supplied). Although his 
earlier study suggests that "many of the 
findings support a positive inference— that 
the rule goes lar toward fulfilling its pur­
pose/it suffers from so many methodologi­
cal and other flaws as to be less than useful.7
Canon discusses only one of m y  many 

criticisms of that 197-1 study— and not tlx* 
most important one. That study used ques­

5. O.iks, siiiiru 11. I; Han, "Tlie Impact ul Mapp v. 
Ohio im Police Hcliaviur" (delivered, at the annual 
meeting nt she Midssist Political Science Association, 
( Imago, Ma 1973), Han, "laical Courts v. the Su­
preme taunt: The Impact ol Sloiyiv. Ohio" (delivered 
at the iiiual meeting ot the American Political Science 
Association, New Orleans. 1973); Spiotto, Scorch unit 
Si i;iire: ,\u Einyiricul Sliuly of llic Exctusii nary Itolc 
mul ilx \llcniiilii cs. 2 J. L littAI. STUDIES 2 U  (1973); 
t.'anon. I\ llu Ext lusumuri Hole in Hotline II colt hr Sonic Sen Polo mul o I'tco Annins! ii Precipitous 
< iniclusioii. <)2 hv I.. J. ti.Sl (1973-7-1); Canon, Te.stiuu llic Elfecln ciicss of On // l.ihcrticx Policies ol the Stole noil l.oeol Levels: llie Cose o f the Exclusionary Hulc.o 
Vvi. Pot 11 ins t), 57 (1977); and Effect of Mayy v. Phio 
on Police Scorch mul Seizure Proeliee in Xorcolics Coses, I COI.VMIII.V J. I.. & Sot:. Phoii. S7 (19(i.S).
ii Canon, Test mu .... suyro ii. 5. at 75.
7. Canon. Is tlie Exclusionary liule . . . ?, suyro n. 5. 

al 72H.

tionnaires to elicit information from the po­
lice and others about their search and sei­
zure practices. For the polia to have an­
swered Canon’s questions .n a manner 
which conflicted with his thesis that tlie rule 
deters would have required them to admit 
that they broke the law. I leave it to the 
reader to decide how candid the police 
would be in these circumstances.

By arguing that other researchers have 
used similar procedures. Canon does not 
demonstrate the strength of his own study 
but the weakness of the others. Furthermore, 
the studies he cites appear to have collected 
data d irectly from their subjects, whereas his 
own study depended on two tiers of police 
responding, each with its own incentive to 
color the facts.
Canon’s response ignores major problems 

with his 197-4 study: the nature and size of 
his sample (well under 50 per cent) do not 
permit valid generalization, since the sam­
ple was neither random nor representative. 
Those cities whose search and seizure prac­
tices were least in conformity with current 
law would have been tlie ones least likely to 
respond to a mailed questionnaire; they 
would hardly have been anxious lo acknowl­
edge or announce their failure to obey tlie 
law.
Canon also ignores a second important 

problem: responses to the questionnaire in­
volving official headquarters policy “may 
not conform to actual police practice in the 
field."H That Canon conceded this defect in 
his 197-4 study does i ot improve the reliabil­
ity ol his conclusions.
Wlict, then, is the bottom line? It is that all 

of us live under the irrational tyranny of an 
inflexible rule which releases many dange­
rous and violent persons and  which, as Pro­
fessor Canon limself lias admitted, does 
“not always ot even often” have a deterrent 
effect on police. Perhaps it is fair to sav that, 
as long as vvv allow the rule to continue, we 
deserve what we got. □

H. hi. at 7l(i. ~

3TEVEN >1, SCHLESINGEFt is an assistant p ro ­
fe sso r in t, ’ e  Department o f Politics at Th e Cath­
olic Uaiver ',ity o f America.
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AS 25.30.050(a) are jurisdictional, so that 
her failure to oppose the motion did not 
result in waiver of the jurisdictional defect.7

[2] In addition to the jurisdictional de­
fect inherent in the August 1977 superior 
court proceeding, we think it of further 
significance that the superior court denied 
Karen's January 1978 modification motion 
without conducting an evidentiary hearing, 
although one was requested. Given the jur­
isdictional flaw underlying the superior 
court’s August 1977 order and its subse­
quent denial of a hearing to Karen on her 
motion for change of custody, we have con­
cluded that the matter should be remanded 
to the superior court for the purpose of 
conducting a hearing to determine custody 
and visitati" hts.“

Remai further proceedings.

BURKE, j., not participating.

(o ( «TKUU3lll5rSUM> 
S  ;

7. Even If tb.* superioi court has assumed lhai 
primary jurisdiction was vested in Alaska, be­
cause il v as the state of initial jurisdiction and 
Ronald still lived here, AS 25.30.050(a) still 
precluded Alaska from assuming jurisdiction 
until ihe Oregon court declined jurisdiction. 
Srr Commissioner's Note to § 6 of the Uniform 
Child Custody Jurisdiction Act (U.L.A.) (1973): 
"When the courts of more than one stale have 
jurisdiction under section 3 or 14, priority in 
I'une determines which court will proceed with 
the action . .

S. Although the jurisdictional underpinn'ngs of 
tlie superior court's August 1977 order have 
been voided, l< can he persuasively argued that 
in February >97« when the superior court de­
nied Karen's motion for change of custody, it 
did have jurisdiction since the Oregon court in 
October 1977 had declined to exercise jurisdic­
tion over Karen's modification proceeding.

STATE of Alaska, Petitioner, 

v.

Theodore GLASS. Respondent'

STATE of Alaska, Petitioner, 

v.

Michael THORNTON, Respondent

James W. ALDRIDGE, Appellant 

v.

STATE of Alaska, Appellee.

Thomas Lee COFFEY, Appellant 

v.

STATE of Alaska, Appellee.

Nos. 3565, 3764, 2965 and 3002.

Supreme Court of Alaskn.

May 25, 1979.

The Superior Court, Fourth Judicial 
District, Fairbanks, James R. Blair, J., 
granted defendant's motion to suppress evi­
dence obtained by electronic surveillance of 
alleged narcotics transaction which gave 
rise to defendant's ind'Ctment, and Suite's 
petition for review was granted. The Su­
preme Court, 583 P.2d 872, affirmed. On 
rehearing, the Supreme Court, Boochevcr, 
C. J., held that under circumstances, apart 
from Glass, Thornton, Aldridge, anil Coffey 
cases, which were considered by Supreme

Given the foregoing and the fact that the chil­
dren have been in Ronald's custody in Alaska 
since October 1977, we deem it appropriate 
that the children remain in Ronald s custody 
pending resolution of the custody issues.

Further, upon remand of the case to the su­
perior court, we think the determination should 
he based on Ronald's July 1977 motion for 
change of permanent custody from Karen. 
Since the superior court lucked jurisdiction to 
modify the earlier award of custody lo Karen nl 
that lime, and no subsequent hearing was neld 
prior to the judge's February 1978 affirmance 
of his order, we think the burden is properly on 
Konnid to show that permanent cus.-riy should 
he changed form Karen to him. Tlie court's 
determination, however, should be based on 
the best interests of (he children nt the time 
that that determination is made.
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Court as one case, Glass decision holding 
that warrantless electronic mor itoring of 
conversation between police informant and 
defendant violates defendant's right of pri­
vacy and freedom fron: unreasonable
searches and seizures under Alaska Consti­
tution, would apply only prospectively to 
activity occurring on or after September 15, 
1978, date of decision.

Ordered accordingly.

Burke, J., filed concurring opinion.

Rabinowitz, J., dissented and filed opin­
ion in which Connor, J., joined.

1. Courts «= 100(1)
Apart from Glass, Thornton, Aldridge 

and Coffey  cases, which were considered by 
Supreme Court as one case, Glass decision 
holding that warrantless electronic monitor­
ing of conversation between police infor­
mant and defendant violates defendant's 
right of privacy and freedom from unrea­
sonable searches and seizures under Alaska 
Contutution, would apply only prospective­
ly to activity occurring on or after Septem­
ber 15, 1978, date of decision, where pur­
pose of decision pointed decisively away 
from retroactive application, reliance by 
law enforcement officials on pre-Glass law 
was reasonable, and retroactive application 
would have subsUntV negative effect on 
administration of jUf .ice.

2. Courts «= 100(1)
If a decision simply applies an estab­

lished rule of law, even if in a new factual 
situation, question of retroactivity does not 
arise; question of retroactivity arises only 
when u court announces a new rule of law.

3. CourtH *=>100(1)
Constitution does not require that new 

rules of law be given retroactive effect, ant’, 
a court must make an independent decision 
in cnch case.

4. CourtH /^100(1)
When stability of legal norms and con­

tinuity in application of such norms are core 
values tc be protected in fashioning a legal 
rule, general rules of law promoting pre­
dictability for those who must relv on rules

Alaska
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are favored; in determining retroactivity, 
however, these policy considerations are not 
extant; Supreme Court does not want to 
encourage people to disregard law in expec­
tation that courts will change law and that 
change wit, be retroactive, and thus \yhen 
issue of retroactivity is concerned, case-by- 
case approach is particularly desirable.

David C. Backstrom, Deputy Public De­
fender, and Brian Shortell, Public Defender, 
Anchorage, for respondents Theodore Glass 
and Michael Thornton.

James H. Cannon, Johnson, Christenson, 
Shamberg & Glass, Inc., Fairbanks, for ap­
pellant James W. Aldridge.

Robert Merle Cowan, Kenai, Walter 
Share, Asst. Public Defender, Anchorage, 
for appellant Thomas Lee Coffey.

Dean J. Guaneli, Patrick J. Gullufsen, 
Asst. Attys. Gen., Daniel W. Hickey, Chief 
Prosecutor, James L. Hanley, Asst. Dist. 
Atty. and Avrum M. Gross, Atty. Gen., Ju­
neau, for appellee and petitioner.

Before BOOCHEVER, C. J., and RABI­
NOWITZ, CONNOR, BURKE and MAT- 
THUWS, JJ.

OPINION ON REHEARING

BOOCHEVER, Chief Justice.

(11 In S la te  v. Gloss, 583 P.2d 872 (Alas­
ka 1978), we held thnt warrantless electron­
ic monitoring of a conversation l>etweon a 
jiolice informant and a defendant violate'.! 
the defendant's/right of privacy and free­
dom from unreasonable senrches and sei­
zures under the Alasku Constitution. On 
Janunry 15, 1979, after considering supple­
mental briefs by the parties, we issued an 
order, with opinion to follow, stating what 
cases would be governed by Glass. S ta le  v. 
Glass, 583 P.2d 872 (Alaska 1978), Sta le  v. 
Thornton, 583 F.2d 886 (Alaska 1978), A l­
dridge v. State, 584 P.2d 1105 (Alaska 1978), 
and Coffey  v. Sta le , 585 P.2d 514 (Alaska 
1978), arc governed by the new ruling, 
Apart from those cases, the Glass decision 
will apply prospectively to activity occur­
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ring on or after September 15, 1978, the 
date of the decision.1

[2] If a decision simply appl ss an estab­
lished rule of law, et .. if in a new factual 
situation, the question of retro tivity does 
not arise. The question of troactivity 
arises only when a court annouices a new 
rule of law. Milton v. Wainwright, 407 
U.S. 371, 381 n. 2, 92 S.Ct. 2:174, 2180, 33 
L.Ed.2d 1, 9 n. 2 (1972) (Stewart, J., dissent­
ing); Desist v. United States, 394 U.S. 244, 
247—48, 89 S.Ct. 1030, 1032, 22 L.Ed.2d 248, 
254, rehearing denied. 395 U.S. 931, 89 S.Ct. 
1776, 23 L.Ed.2d 251 (1969).

This court had not previously decided, or 
even discussed, whether a warrant require- 
n. * nt applied to participant monitoring, but 
most f tderal and state decisions, including 
the pl'/rality decision by the United States 
Supreme Court in United States v. White, 
401 U S. 745. 91 S.Ct. 1122, 28 L.Ed.2d 453, 
rehearing denied, 402 U.S. 990, 91 S.Ct. 
1643, 29 L.Ed.2d 156 (1971), had not im­
posed such a requirement.2 Defendants 
point lo law review articles discussing the 
increasing independence of stale courts, and 
past decisions of this court interpreting our 
state constitutional guarantees, specifically 
the right to privacy, more broadly thnn 
federal guarantees. They argue that the 
law enforeement community should have 
foreseen that Alaska would adopt a war­
rant-requirement and add that the police 
should be encouraged to obtain warrants in

1. In arriving al our decision, we considered the 
detailed urgumer.es urging retroactive applica­
tion of Class in NIX v. Suite and Allen v. .Stale. 
In both cases, we granted the petitions for 
icview and affirmed the triul court orders re­
fusing to apply Glass retroactively Our deci­
sion was based on the order issued in the in­
stant case. See Nix v. Slate, No. 4286 (Alaska, 
Jan. 15. H)7!l), und Allen v. Stale, No. 4395 
(Alaska. Jan. 15, 1971)).

2. In Glass, we noted authority to the contrary, 
which we believe is better reasoned, and also 
noted that White was lar from a clcnrcul hold­
ing by the Supreme Court, 583 l\2d nl 876-78

3. Of all the cases, the briefing in Coffey was 
probably tlie most influential in our holding 
regarding participant monitoring. In addition 
lo that issue, we evaluated Coffey's arguments 
concerning pre indictment delay, speedy trial 
violation, entrapment, denial n( cross-exammu-

borderline cases. While we agree with the 
latter argument as a general proposition, 
we decline to require police departments 
anl prosecutors to monitor the general 
trends noticed in law review commentary 
and to assume, on a question of first im­
pression in this state, that this court will 
interpret our constitution in a specific man­
ner, in the absence of clear authority so 
construing a similar constitutional provi­
sion. Thus, our holding in Glass represents 
a new rule of law, and we must examine 
what cases that new rule will govern.

The state acknowledges that defendant 
Glass should receive the benefit nf the new 
rule. Its brief states:

It is clear that the benefit of the new 
rule is given to the defendant in the 
declaring decision. . . . [LJitigants
have no incentive to proceed if they 
would not receive the benefit of the new 
rule.

Although Thornton, Aldridge and Coffey 
were not formally consolidated with Glass, 
they were under advisement at the same 
lime and were, in effect, considered by the 
court as one case. All of the decisions, with 
the exception of Cotey, were announced on 
the same day as Gloss. Coffey was delayed 
because it dealt with other issues, in addi­
tion to participant monitoring.1 Thus, the 
applicability of the Glass holding to Thorn­
ton,* Aldridge and Coffey is simply an ex-

lion, error in jury instructions nnd bins of the 
trial Judge. 585 P.2d nt 519-26.

4. Wc note nn nllrmalive ground under which 
Thornton would be covered by the Class hold­
ing In Thornton, the state, not the defendant, 
petitioned for review of un order granting u 
motion to suppress. Judge Blair, who henrd 
the suppression arguments in Thornton, sup­
pressed the results ot the warrantless partici­
pant monitoring anticipating, In effect, our 
holding In Class. In fact, it wns Judge lllalr, in 
a "well-reasoned decision," State v. Class, 583 
P,2d at 882. who had initially suppressed the 
tapes in Class, and our decision affirmed his 
suppression order. Thus, the law, as applied to 
Thornton, has always been in conformity with 
the Glass decision. In United States v. Dicker­
son, 413 F.2d l l l l  (7th Cir. 1969). the court 
gave primarily prospective application to Its 
holding, hut noted:
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rin g  on o r a f t e r  Sep tem ber 15, 1978, the 
date  o f  the decision . 1

[2 ]  I f  a decision s im p ly  app lies an estab­
lished ru le  o f  law , even i f  in a new fac tua l 
situ a tion , the question o f  re tro ac tiv ity  does 
not arise. The  question o f  re troac tiv ity  
arises on ly  when a c ou rt announces a new 
ru le  o f  law . Milton v. Wainwright, 407 
U .S . 371 , 381 n. 2, 9 2  S .C t. 2174, 2180, 33 
L .E d .2d  1 , 9 n. 2 (1 972 ) (S tew a rt , J ., dissent­
ing ); Desist v. United Stales, 394 U .S . 244, 
247—48, 89 S .C t. 1030, 1032, 22  L .Ed .2d 248, 
254, rehearing denied, 395 U .S . 931 , 89 S.Ct. 
1776, 23 L .E d .2d  251 (1969 ).

Th is cou rt had not p rev ious ly  decided, o r 
even discussed, w hethe r a w a rran t requ ire ­
m ent app lied to  p a rtic ip an t m on itoring , but 
m ost fe d e ra l and s ta le  decisions, including 
the p lu ra lity  d :r.is ion  by the United States 
Sup rem e C o u rt  in United States v. White, 
401 U .S . 745, 91 S .C t. 1122, 28 L .E d .2d 453, 
rehearing denied, 40Z U .S . 990, 91 S.Ct. 
1643, 29 L .E d .2d  156 (1971 ), had not im ­
posed such a requ irem en t .1  D efendants 
po in t to  law  rev iew  a rtic le s  discussing the 
increasing independence o f  sta te  courts, and 
past decisions o f  th is cou rt in te rp re ting  ou r 
s ta te  constitu tiona l gua ran tees , specifica lly  
the r ig h t to  p rivacy , m ore b road ly  than 
fe d em l gua ran tees . They a rgue tha t the 
law  en fo rcem en t com m unity  should have 
f r  eseen th a t A.'asku would adopt a w ar- 
i .n t ’ requ irem en t and add tha t the police 
shou ld be encou raged tc obtain  w arran ts in
1. In arriving al our decision, we considered the 

detailed argum ents urging retroactive applica­
tion of Glass in Nix  v. Stine and \ lien  v. State. 
In both cases, we granted the petitions for 
review and nffirined the tnal court orders re­
fusing to apply lilu ss  retroactively Our deci­
sion wns based on the order isiued in the in­
stant case. See N ix  v. Stale, No, 428G (Alaska, 
Jan. 15, 197!)). and Allen  v, St ire, No. 4395 
(Alaska, Jan. 15, 1979).

2. In Glass, we noted authority to the contrary, 
which we believe Is better reasoi ed, and also 
noted that White was fur from a c carcut hold­
ing by the Supreme Court, 583 P.3.d at 876-78.

3. Of all the cases 'lie briefing in Coffey  wa* 
probably the m o:' influential in our holding 
regarding participant monitoring In addition 
lo that issue, we evaluated Coffry’s arguments 
concerning pre-indictment delay, speedy trial 
violation, entrapm ent, denial of cross-examina-

borderline cases. W h ile  we ag ree  w ith the 
la t te r  a rgum en t as a gene ra l proposition , 
we decline to  requ ire  police departm ents 
and prosecutors to  m on ito r the genera l 
trends noticed in law  rev iew  com m entary 
and to  assume, on a question o f  f i r s t  im ­
pression in this state , th a t th is court w ill 
in terp re t ou r constitu tion in a specific m an­
ner, in the absence o f  c lea r au th o rity  so 
constru ing a s im ila r c on s t itu to r  p rov .- 
sion. Thus, ou r ho ld ing  in Glass .p resents 
a new ru le  o f  law , and we m ust exam ine 
what cases th a t new ru le  w ill govern .

The state  acknow ledges th a t de fendant 
G lass should receive the b ene fit o f  the n e v  
ru le . Its  b r ie f states :

I t  is c lea r th a t the bene fit o f  the new 
ru le  is given to  the de fendan t in the 
decla ring  decision. . [L , tigants
have no incentive to proceed i f  they 
would not receive the b ene fit o f  the new 
rule.

A lthough Thornton, A ldridge and C.iffcy 
were not fo rm a lly  consolidated with Glass, 
they were under advisem ent a t the same 
tim e M d were, in e ffe c t , considered by the 
cou rt as one case. A ll o f  the decisions, w ith 
the exception o f  Coffey, were announced on 
the same day as Glass. C o ffey  was delayed 
because it d ea lt w ith o th e r issues, in addi­
tion to pa rtic ipan t m on ito ring .1  Thus, the 
app licability  o f  the Glass ho ld ing  to Thorn­
ton* Aldridge and Coffey  is sim ply nn cx-

lion. error in jury In-’- notions and uins of the 
trial Judge. 5R5 P.2d at 519-26.

4. We note an alternative ground under which 
Thornton would he covered by the Glass hold­
ing. In Thornton, the state, not the defendant, 
petitioned for review of un order granting u 
motion to suppress. Judge Bl,\lr, who heard 
the suppression argum ents In Thornton, sup­
pressed the results of the w arrantless partici­
pant monitoring anticipating, in effect, our 
holding in Glass. In fact, Il was Judge Dluir, in 
a "well-reasoned decision," State v. Glass. 583 
P.2d at RH2, who hud initially suppressed the 
tapes in Glass, and our decision affirmed his 
suppression order. Thus, the law, as applied la 
Thornton, has always been in conformity with 
the GIjss decision. In United Stater v. Dicker­
son. 413 F.2d H U  (7th Cir. I960), the court 
gave primarily prospective application to its 
holding, but noted:
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tension o f  app licab ility  o f  the ru le  to  de­
fendan t G lass.

A ny fu r th e r  line we d raw  w ill in ev itab ly  
be som ewhat a rb it ra ry . W hen the law  
changes, some get the b ene fit o f the 
change, o thers do not. W hen on ly the 
named de fendan t is covered by the new 
ru le , o th e r de fendants '"hose appeals raised 
the same issue may fe e l it was simply the 
vagaries o f  the cou rt ca lenda r that p reven t­
ed th e ir case from  being the landm ark deci­
sion. I f  a ll cases on d irec t review  receive 
the b ene fit, those on c o lla te ra l rev iew  do 
not. I f  the cou rt a ttem pts to increase equi­
ty between de fendants by increasing the 
coverage o f  the new ru le , it increases the 
un fa irness to  society and law  en fo rcem ent 
o ffic ia ls  who m good fa ith  re lied on the law  
as it was when they acted. W c noted in 
Judd v. S ta te , 482 *P.2d 273, 278 (A la ska  
1971):

[0 ]nce one rea lizes th a t any decision w ill 
in vo lve  an a rb it ra ry  c lassification which 
is not p a rtic u la r ly  de fensib le  except in 
te rm s o f  its impact, then one has a rrived  
a t a s ta rt in g  jx iin t 'a r  m aking the neces­
sa ry  policy decisions.
[ 3 , 4 ]  The constitu tion does not requ ire  

thnt the new ru les o f  law  be given re tro ac ­
tive e ffe c t , L in k le t lc r v. Walker, 381 U .S . 
618, 629, 85 S .C t. 1731, 1737, 14 L .Ed .2d 601,

However, it is not our intent to disturb previ­
ously ordered suppressions of evidence antic­
ipating our bolding today.

•113 F.2d at 1117 (citation oiniped). Dickerson 
was impliedly overruled on .ilber grounds by 
the Supreme Court in ifeckunlh  v*. United 
States, 425 U.S 3i». 9G S.Ct. 1612. 40 L.Ed.2d 
I (1076), and expressly overruled on those o th­
er grounds cn the authority of Beckwith in 
United S ta le r v. Fitzgerald, 545 F.2d 578, 581 
(7th Cir. I97G,'

5. Linklc lter's  square bolding Hint nothing in the 
constitution compels retroactive application of 
new rules answers the equal protection argu­
ment advanced by appellant Aldridge. More­
over, since we apply tlie holding to Aldridge, 
we do not need lo address his alarm that other 
defendants would lie denied equal protection if 
they do not receive the same protections as 
him.

G. When stability of legal norms and continuity 
in tlie application of such norms are the core 
values to he protected in fashioning a legal 
rule, general rules of law promoting predict­
ability lor those who r ist rely on tlie rules are

M'k,-?/
G LA SS
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60S (1 9 6 5 ) ;6 Judd  v. State, 482 P.2d a t 276, 
and a cou rt m ust m ake an independent 
decision in each case.* In  Judd v. State, 482 
P .2d a t 278 (A la ska  1971),7 we noted the 
c rite ria  guid ing reso lu tion  o f  the question 
o f  re tro ac tiv ity :

(a ) the purpose to  be served by the new 
standards; (h i the e x ten t o f  the reliance 
by law  en fo rcem en t au thorities on the old 
standards; and (c) the e ffe c t  on the ad­
m in istra tion  o f  ju s tice  o f  a retroactive 
app lication o f the new standards. Link- 
le tte r v. Walker, 381 U .S . 618, 63 6 -6 38 , 85
S .C t. 17 31 ,14  L .Ed .2d  601, 61 2 -6 13  (1965). 
[fo o tn o te  in teg ra ted  in to te x t ]
The purpose o f the ru le  in Glass is to 

p ro tec t the p rivacy o f  A laskans and the 
spon taneity  o f  discourse th a t m arks a free  
society. The tapes in Glass w ere not ex ­
cluded because o f  th e ir ]>otential un re liab ili­
ty-

W e exclude the evidence not because it  is 
un re liab le  but because the transcendent 
va lues preserved by constitu tiona l g ua r­
antee a re o f g re a te r societa l moment 
than the use o f th a t evidence to obtain a 
c rim ina l conviction.

583 P.2d a t 878 (c ita tion  om itted ).
The purpose c rite ria  jioints qu ite  decisive­

ly  away from  re troac tive  application o f 
Gloss:

favored. In determining retroactivity, how­
ever. these policy considerations are not extant. 
We do not want to encourage people lo disre­
gard the law in the expectation that courts will 
change the law and that the change will be 
retroactive. Thus, when the issue of retroac­
tivity is concerned, the casc-by-cuse approach 
is particularly desirable. See Linklctter v. 
IV 1 1ker, 38) U.S. nt G29. 85 S.Ct. at 1737, 14 
L .td.2d nt GOB (19G5).

7. /udd examined the retroactive effect of Clti- 
inel v. California. 395 U.S. 752. 89 S.Ct. 2034. 
23 L.Ed.2d G85. rehearing denied, 39G U.S. 869, 
90 S.Ct. 3G. 24 L.Ed.2d 124 (1969), which limit­
ed the scope of w arrantless searches incident 
to an nrrest. We held that the rule of Chiincl 
"shall apply to all police searches hiking place 
after the dote of the Chiniel opinion ot June 23. 
I960." 482 P.2d at 279. Earlier, in Fresneda v. 
State, 458 9.211 134, 143 n. 28 (Alaska 19G9), we 
held that Chim rl would be applied to cases on 
direct review in this court at the time Chimcl 
was decided.

(C•lu
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A rev iew  o f  the decisions o f the S u ­
preme C ou rt o f  the U n ited  States d e a lin g  
w ith re tro ac tiv ity  questions indicates th a t  
the s ta rt in g  poin t in analysis is the ^op­
pose c rite rion . W here  the purpose e f t . ’  j 
new ru le  is p r im a rily  re la ted  to the i .iteg- 
rity  o f  the verd ic t, the application th e re o f 
has g en e ra lly  been extended to a ll cases.

On the o th e r hand, where the pu rpose 
o f  a new constitu tiona l standard is n o t to 
m inim ize a rb it ra ry  o r unre liab le  fa c t 
find ings, bu t to  serve o th e r ends, re t ro a c ­
tive  app lication has gene ra lly  been de ­
nied.

Rutherford v. S ta le , 486 P.2d 946, 9 5 2 -5 3  
(A la ska  1971) (fo o tn o te s  om itted).

The exclusion o f tape recordings th a t  a re  
the product o f  w a rran tle ss  partic ipan t m on ­
ito ring  serves tw o functions. F irs t , it  de ­
ters the police from  m on itoring  conve rsa ­
tions between an in fo rm an t and a c itizen 
w ithou t f i r s t  ob ta in ing  a w a rran t .8 Th is 
deterrence function  cannot be served hy 
app ly ing  Glass to  police conduct occu rring  
be fo re  the date o f  the decision. The second 
ra tion a le  is 

the im perative o f jud ic ia l in teg rity  which 
requ ires th a t the courts not be made 
“ p a rty  to law less invasions o f the eonsti- 
tu iion a l rig h ts  o f  citizens by p e rm itt in g  
unhindered gove rnm en ta l use o f  the 
fru its  o f such invasions."

Sta le  v. Scars, 553 P.2d 907, 912 (A la s k a
1976) (fo o tn o te  om itted ). The ju d ic ia l in­
teg rity  function  is not underm ined when 
the police con form ed th e ir uctions to  w hat
8. The defendants argue that hoth the initial 

taping and the subsequent use of the tapes in 
court invade itieir constitutional rights. W e do 
not pe.ceive the taping and 'he  use as separate  
con'.iitutional violations. The evil G lass  ad­
dresses is police tap ifg  of conversations out- 
s de the province of judicial scrutiny:

If law enforcement officials may
lawfully cause participants secretly to  record 
and transcribe private conversations [with­
out a w arrant], nothing prevents monitoring 
of those persons not engaged in "legal activi­
ty, who have incurred displeasure, have not 
conformed or have espoused unpopular caus­
es.

was the law  when they acted. W e  sta led  in 
J u d d :

[P ra c t ic a l p rob lem s [a rise ] from  the un­
disputed fa c t th a t the police, prosecuting 
agencies and the pub lic  have re lied ujion 
the previous sta tem en ts o f  the law , and 
th a t the g re a t im pact o f  and respect fo r  
the law  in o u r society is based on such 
acceptance by the pub lic g ene ra lly . A 
change fo r  the fu tu re  can be digested but 
the app lication o f  a new in te rp re ta tion  to 
past conduct which was accepted by p re ­
vious ju d ic ia l decisions leads us to con fu­
sion and a hesitancy to  accept any theory 
except one o f  gamesm ansh ip w ith corre ­
sponding disrespect f o r  ou r whole system 
o f laws.

482 P.2d a t 2 7 8 -7 9  (fo o tn o te  om itted ).
W e tu rn  to the second c rite rion  by noti.ig 

th a t the fac t o f  re liance by law  enfo ; ce­
m ent o ffic ia ls  on pre-Glass law  was reason­
able. Law  en fo rcem en t o ff ic ia ls  could not 
be expected to  fo resee  ou r ru lin g  in Glass, 
and thus decisions not to  seek w a rran ts  fo r  
pa rtic ipan t m on ito ring  were en tire ly  rea ­
sonable and in good fa ith . The exten t o f 
law  en fo rcem en t re liance in term ing les with 
ti.'e th ird  c rite rion , the e ffe c t  o f  rct.roactive 
app lication on the adm in istra tion  o f  justice .

I f  the ru le  in Glass w ere g iven  complete 
re t ro a 1 tiv ity  so th a t it  would app ly  to cases 
a lready com pleted , the negative e ffe c t on 
the adm in istra tion  o f ju stice  w ould be sub­
s tan tia l. Desist v. United States, 394 U .S . 
244, 251, 89 S .C t. 10 30 ,30 34 , 22 L .Ed .2d 248, 
256, rehearing denied, 395 U .S . 931 , 89 S.Ct. 
1776, 23 L .Ed .2d  251 (1969).* The state ’s 
b rie f accu rate ly  notes:

583 P.2d at 878. We believe that we sufficient­
ly protect free and open discussion by a pro­
spective application of the w arrant require­
ment.
Further, the defendants' argument proves to-> 
much. Whenever a decision imposes a warrant 
requirement, defendants could argue that the 
use of the evidence, apart from its initial gath­
ering, is a separate harm. However, the crite­
ria for retroactivity recognize that admitting 
evidence gathered according to then-existing 
law is not always unfair to the defendant, par­
ticularly if the evidence is reliable.

!i. Desist h that Kntz  v. United Slates, 389 
U.S. 347. 88 S.Ct. 507, 19 L.Fd.2d 57G (190V).
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E ve ry  case in which conviction m ay have 
resu lted  from  tape recorded evidence 
would have to be reopened and exam ined.
In  many cases, evidence w ill have been 

~ lo s t, m emories faded and w itnesses una­
va ilab le .

The de fendants im plic itly adm it these con­
sequences because they on ly  u rge  re troac ­
tive  application o f Glass to cases pending 
rev iew  a t the time o f the Glass decision . 10 
Estim ates from  the s ta le  and the de fend­
an ts indicate tha t the prosecution o f  a num ­
ber o f  cases cu rren tly  in the leg a l system 
en ta ils  conversations m on itored  w ithou t a 
w a rra n t . 11 W e acknow ledge th a t in these 
cases, the police in fo rm an t could te s tify  
w ithou t the tap -s . The tapes m ay, how ­
eve r, l>olster the in fo rm an t ’s testim ony and 
we believe tha t i f  the po lice had p rio r 
know ledge tha t Glass w ou ld become the 
law , they could have sought and , based 
upon the facts in most o f  these cases, could 
have obtained w a rran ts  au th o riz ing  the 
m on ito ring . 12 We decline to  penalize the 
prosecution under those circumstances.

Based on the purpose behind ou r ru lin g  in 
Glass, we conclude tha t the decision, w ith 
the exceptions o f the fo u r  cases p revious ly

which rejected the distinction between trespas- 
sory searches and those in w h‘ch there was no 
physical penetration of the protected premises, 
would not be given retroactive application. In 
Desist, I he court noted:

|T)he determination of w hether a particular 
instance of eavesdropping led to the intro­
duction of tainted evidence nt trial would in 
-.•tost cases be a difficult and time-consuming 
task, which, particularly when attempted 
long after the event, would impose a weighty 
burden on any court.

394 U.S. at 25 1 , 89 S Cl. al 1035. 22 L.Ed.2d at 
256.

10. Only appellant Coffey has requested that 
this court -tpply Glass "purely retroactively." 
Colfcy asks, in the alternative, that Glass be 
applied lo all coses pending appellate review.

I t .  An affidavit from Daniel W. Hickey, the 
sta te’s Chief Prosecutor, stales that nl least 
forty-eight cases involve "nonconsensual par­
ticipant monitoring and /o r recording of stMe- 
n ents made to an individual now known to be 
a state agent.” The affidavit was based on 
response to a memorandum sent lo all district 
attorneys throughout tht stale.
The defendants do not offer a general counter- 
estimate, hut the Nix petition for review points

S T A T E  v.
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no ted .:, w ill app ly  prospectively to activ ity  
o c c u r r in g  on o r  a lt e r  September 15, 1978.11

B U 7 .R K E , J ., concurs. •
R A E B IN O W IT Z , J ., w ith whem CO N N O R . 

J ., jo ir .n s , dissents.
B U ~ R K E , Justice , concurring.
I c concu r in today ’s c ,nion on rehearing  

bu t vwrish to  state  tha t I s till believe strong ly  
th a t :T'nis case was w rong ly  c -rid ed  in the 
f i r s t  rp la c e , fo r  the reasons expressed in my 
d issea r.t in State  v. Glass, 583 P .2d 872 (A la s ­
ka 19978 ). T h a t b e lie f is now fu rth e r 
strenc irthened  by the holding o f  the United 
S ta ten s  Sup rem e C ou rt in United States v.
Cacesves, ------ U . S .  , 99 S.C t. 1465, 59
L .EdJL2d 733 (1979).

R A 1B IN O W 1T Z , Justice, dissenting.
In  STresneda v. S ta te , 458 P.2d 134, 143 n. 

28 (A Jila ska  1969), we held th a t the constitu­
tional.'! ru le  announced in Chimel v. Califor­
nia, ; 3 9 5  U .S . 752, 89 S.Ct. 2034, 23 L.Ed.2d 
685 (1 1 9 6 9 ), was applicable to a ll cases pend­
ing t>Dn d irect rev iew  in this court as o f the 
date o f  the Chimel decision .1 I am not

to i cine c a s t involving fifteen defendants in An- 
chonrage, fifteen to twenty individual cases in 
Juneicau, and five lo seven cases being handled 
by • The Fairbanks Public Defender. That esti­
m able  of cases involving participant monitoring 
m ;»y not include cases being handled hy private 
a ttuam eys. The basis for the estimate is not 
incitcicated in the brief.

12. SSee S la te  v. Glass, 583 P.2d at 881.

13. "W e note that the Supreme Court of Michi­
gan a has held that the rule of People v. Beavers. 
392'.' Mich. 554 , 227 N.W.2d 511 cert, denied, 
422 3 U.S. 878. 96 S.Ct. 152. 46 L.Ed.2d 111 
(I97T75), would not be retroactive. In People v. 
Dnne lick . 400 Mich. 559, 255 N.W.2d 619, 620 
(19777), cert, denied, 434 U.S. 1047, 98 S.Ct. 893, 
54 Ed.2d 798 (1978), the cour* refused to 
appply  flea vers, which prohibited warrantless 
tra n sm iss io n  of .i conversation hy a participant, 
:c  i a case on direct review at the time of flea- 
ve.nrs.

I. in n  reaching this holding, we relied cn Desist 
v. . United States. 394 U.S. 244, 255 58, 89 S.Ct. 
102130, 1037-38, 22 L.Fd.2d 248. 259-6) (1969) 
(Hi-arlan, J., dissenting), L ink lc llc r  v. Walker, 
381 U.S 618. 627. 85 S.Ct. 1731. 14 LEd.2d 
6 0 ’. . 607 (1965); and H. Schwartz. Retroactivi­
ty Reliability, and Doe Process: A Reply to

G L A S S S  Alaska 15
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should d ep a rt from  the 
id, th e re fo re , w ou ld hold 
ng in th is c ou rt on d irect 
o f  the Glass decision, in 

f  w a rran t le s s  e lec tron ic  
ised, shou ld be governed 
e ho ld ings o f  S la te  v. 
1 (A la sk a  1978).

ins in the dissent.

EviuvBlRsrsuio

S H IN E , A p p e lla n t , 
v.

A la sk a , A ppe lle e . 
Vo. 4191 .
C ou rt o f  A la ska , 

ne 15, 1979.

as convicted in the Superi- 
•ludicial D is tric t, Seaborn , 
o f  sa le  o f  m a riju an a , and 

e Sup rem e C ou rt held th a t 
ng sa le  o f  m a riju an a  was 
J ly  ove rb road .

an. 33 U.Chi.L.Kev. 719, 762-04

in Fresnedu v. Suite, 458 P.2d 
Alaska 19G9) we observed that 
rule we adopted dates back to 
Marshall's opinion in United 
oner Peggy, 5 U.S. (1 Cranch) 
(1801). See a lso Lopez v. how- 
•t, 66 n. 7 (Alaska 1972) ("The 
ie I Fresnedu J rule on retrospec- 
l is that where several cases are

Sau l R . F riedm an , R ice, H oppner, Hed- 
land , F le ische r & In g rah am , Anchorage, fo r  
appe llan t.

C harle s W illiam  Cohen, A sst. D ist. A tty ., 
Joseph D . B a lfe , D ist. A tty ., Anchorage, 
A v rum  M. G ross, A tty . Gen., Juneau , fo r  
appellee .

B e fo re  R A B IN O W IT Z , C. J ., and CON ­
N O R , B O O C H E V E R , B U R K E  and M AT­
T H E W S , J J .

OPINION

P E R  C U R IA M .
A ppe llan t was convicted o f  sa le  o f  m ari­

ju a n a  in v io la tion  o f A S  17 .12 .010.1 In  this 
ap jiea l he a ttacks the constitu tiona lity  o f 
the s ta tu te , a rg u in g  th a t it  " is  o ve rly  broad 
and v io la tes both the fed e ra l and A laska 
constitu tions because it  proscribes conduct 
which is p rotected by the r ig h t o f  privacy as 
w ell as conduct which can be leg itim a te ly  
regu la ted  by the S ta te ."  In  ligh t o f ou r 
ho ld ing  in B row n  v. S ta te , 565 P.2d 179 
(A la sk a  1977), this appeal is frivo lou s . See 
a lso  Anderson v. State, 562 P .2d 351 (A la ska  
1977). A ccord ing ly , the ju dgm en t o f the 
supe rio r cou rt is A F F IR M E D .

(o t unNUMBfCSrMIM)
•otics c= 4 3
h ib iting  sa le  o f  m a riju an a  
>ad on basis o f  p roscrib ing  
was protected by right o f  
as conduct which could be 

^ulated by the state . ^S

pending on appeal which each present the 
same issue, the fortuity of which case is first 
decided should not be determinative of that 
issue in the other cases.")

I. Appellant participated in the sale of 28 
pounds of marijuana to an undercover police 
officer. The prearranged sale took place in an 
automobile at Anchorage International An port. 
The purchase price was $7,000.
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eonm odation  fo r  the* rem a in ing  woman, 
such as sharing  a room  w ith a m atron until 
the num ber o f women employed came out 
lo  an even number. A li t t le  crea tive im agi­
nation on the pa rt o f  the fe r ry  system , 
which may necessitate some sh ift in g  o f 
crew  members am ong the d iffe re n t vessels 
o f  the fe r ry  system , ce rta in ly  would solve 
the "g rea t p rob lem ”  the fe r ry  system  con­
tends i l faces and which it created hy its 
own actions.

[3 ] A ll tha t we need say is tha t ne ither 
the berth ing  p rob lem s no r the o th e r m at­
te rs we have discussed a re o f su ffic ien t 
im po rt lo  ju s t i f *’ the sex discrim ination in 
em p loym ent th a t was practiced by the fe r ry  
system  a t the tim e the p la in ti ffs  sought 
em p loym ent. The position o f a u tility  per­
son o r w a ite r in the steward's departm ent 
v ' s  not such as to  reasonab ly  demand that 
on ly  d a le s  be hired. T he re  was no u rgent 
o r  ove rrid ing  necessity th a t there be a dis­
tinction in such em ploym ent on the basis o f 
scx .s Sum m ary  ju dgm en t in fa v o r o f the 
fe r r y  system  was im p rov iden tly  g ranted .

The ju dgm en t is reversed . The case is 
remanded to supe rio r cou rt (a ) fo r  the en try  
o f sum m ary judgm en t in fa v o r o f p la in tiffs , 
and (h ) fo r  the purpose o f  reso lv ing issues 
raised in the p la in tiffs ' com pla in ts, such as 
back pay, sen io rity  status, etc.

Reversed and rem anded.

y*\_______
(o 'c 01 W'M0O!J)S1|V'>

8 7 2  Alaska

(i. The Federal Civil Rights Art prohibits dis­
crimination in employment on account ol reli­
gion (-12 U.S.C. k 20 le-2), "Unless an employ­
er demonstrates that lie is unable to reasonably 
accommodate to an employee's or prospective 
employee's religious observance or practice 
without undue hardship on the conduct nl the 
employer's business." -12 U.S.C! t  2lH)(le(jl 
In Wond/.cll v. Aluskb Wood Products. Inc., 
583 I’.2d Ktitl, Opn.No 1720 (Alaska, Septem­
ber If), 1078). we held that because of the 
similarities between the Federal and Alaska 
Civil Rights Statutes, there should he read into 
the Alaska Statute (AS IS 80.220) the "reason-

S T A T E  o f  A la ska , P e tit io n e r, 
v.

T h eod o re  G LA SS , R e sp on d en t 
N o. 3565.

Sup rem e C ou rt o f A laska .
Sept. 15, 1978.

The Superio r C ourt, F ou rth  Judicial 
D istric t, F a irb anks , Jam es R . B la ir , J ., 
g ran ted  d e fendan t’s motion to suppress ev i­
dence obtained by e lectron ic surveillance o f 
a lleged narcotics transaction which gave 
rise to d e fendan t’s indictment, and S ta te ’s 
petition fo r  review  was g ran ted . The Su ­
preme C ou rt, Boochever, C. J ., held th a t 
where conversation between de fendan t and 
in fo rm an t in defendant's home was e lec­
tron ica lly  recorded by police o ffic e rs  sta ­
tioned outside defendant's home while m on­
ito ring  frequency o f tran sm itte r worn by 
in fo rm an t and where m onitoring and re ­
cording o f  conversation was done w ithout 
benefit o f  search w a rran t o r o th e r court 
ore,or, m on itoring  and record ing o f conver­
sation v io la ted  defendant's rig h ts under 
S ta te  Constitu tion , and a ll evidence o f tape 
record ing was inadm issib le in prosecution 
fo r possession and sale o f a narcotic d rug .

A ffirm ed .
B u rke , J ., filed a d istent ing opinion.

1 . C rim in a l Law  c u sK )2 4 (l)
W here Suprem e Court's rev iew  o f sup­

pression o rd e r would m ate ria lly  advance u l­
tim ate te rm ination  o f prosecution fo r  pos-

iihlc accommodation” exception in the federal 
law regarding religious In-,ids.
However, in I he case at hand, there is no neces­
sity to rely up.ai federal decisional law to reach 
the result we have. The reason for this is that 
(1) we are not dealing with religion, which is 
not included within the "reasonable demands" 
exception in the Alaska Statute; and (2) the 
“reasonable demands" exception to the prohi­
bition against discrimination on account ol sex 
in llu- Alaska Sintuie is clear and unambigu­
ous. and does not necessitate tesort to federal 
decisional law for interpretation.
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session and sale o f  narcotic d rug  and where 
question concern ing p rop rie ty  o f  suppres­
sion m.'.tion was o f  su ffic ien t im portance to 
ju s t i fy  im m ediate a tten tion , S ta te ’s petition 
fo r  rev iew  o f o rd e r g ran ting  suppression 
motion would lie g ran ted .
2. C ou rts  c=>97(6)

Fede ra l decisions dea ling  w ith F ou rth  
Amendment lo  the U n ited  S ta tes C onstitu ­
tion should not he regarded  as de te rm ina ­
tive o f scope n f A laska's righ t to p rivacy 
amendment since no such express rig h t is 
contained in Un ited  S ta le s  Constitu tion . 
U .S .C .A .Const. Amend. 4 ; Const, a rt . 1,
§ 22.

3. T e lecom m un ica tion s c= 491
One who engages in a p riva te  conversa­

tion is en titled  to  assume his words w ill not 
lie broadcast o r recorded absent his consent 
o r it w a rran t. U .S .C .A .Const. Amend. 4; 
Const, a rt. 1, * *  14, 22.
4. Searches and Se izu re s c = 7 ( l )

W here a person exh ib its an actua l, o r 
sub jective , expectation o f p rivacy and 
where th a t expecta tion is one tha t society is 
prepared to recognize as reasonab le, person 
is entitled  lo  F ou rth  Amendment protec­
tion. U .S .C .A .C onst. Amend. 4.
5. C on s titu tion a l L tw  <=>18

Suprem e C ou rt may construe A la sk a ’s 
s ta le  constitu tiona l provisions as a ffo rd in g  
rights add itional to those provided in U n it ­
ed S tates Constitu tion .
fi. C rim ina l Law  c = 3 9 4 .4 ( l )

C ontraband discovered in an illeg a l en­
try  by police is inadm issib le a lthough it is 
best evitlence th a t contraband was present, 
as police conduct may not be ju s tified  on 
the basis o f  the fru its  obtained ; evidence is 
excluded not because it is un re liab le  but 
because transcendent va lues preserved by 
constitu tiona l gua ran tee  a re  o f g re a te r so­
c ieta l m om ent than use o f  that evidence lo  
obtain a c rim ina l conviction. I. .S .C .A . 
Const. Amend. 4 ; Const, a rt . 1, § 14.
7. C on s titu tion a l L tw  c=>82(7)

S ta le  constitu tiona l amendment p ro ­
vid ing tha t rig h t o f  the people to p rivacy is

recognized and sha ll no t lie in frin ged  a f ­
fo rd s  b roade r protection than penum bral 
r ig h t in fe rred  from  o th e r constitu tiona l 
p rov is ions. Const, a rt . 1, § 22.

8 . T e lecom m un ica tion s o = 4 3 5
P riv a c y  am endm ent to S ta te  C onstitu ­

tion p roh ib its secret e lec tron ic  m on ito ring  
o f  conversa tions upon m ore consent o f  a 
pa rtic ipan t. Const, a rt . 1 , § 22.

9. T e lecom m un ica tion s c= 491
Expec ta tion  that one's conversa tions 

w ill no t be sec re tly  recorded o r broadcast is 
reasonab le . U .S .C .A .Const. Amend. 4; 
Cor.-t. a rt . 1, §§ 14, 22.

10. T e lecom m un ica tion s c = 4 9 3
In  the absence o f  a search w a rran t, 

pa rtic ipan t e lectron ic bugg ing evidence is 
il le g a lly  acqu ired . U .S .C .A .C onst. Amend. 
4 ; Const, a r t . 1, §§ 14, 22.

11. T e lecom m un ica tion s c=49G  
G en e ra lly , search w a rran t should be re-

tpiiretl b e fo re  pe rm itting  e lectron ic m oni­
to ring  o f conversations. Const, a rt . 1, 
SS 14, 22 ; U .S .C .A .Const. Amend. 4.

1 2 . C on s t itu tio n a l Law  <=>K2(7)
R ig h t o f  p rivacy is in frin ged  by w a r­

ran tless pa rtic ipan t m on ito ring  o f  p riva te  
conversations regard less o f  locus o f police 
su rve illance . Const, a rt . 1, 14, 22 ; U .S .
C .A .Const. Amend. 4.

13. C rim in a l Law  c=>394.3
W here  conversation between d e fendan t 

and in fo rm an t in de fendant's home was 
e lec tron ica lly  recorded by police o ffic e rs  
stand ing outside home by m on ito ring  f r e ­
quency o f  tran sm itte r w orn by in fo rm an t 
and where m on itoring  and record ing o f con­
versation w ere done w ithou t bene fit o f 
search w a rran t o r o th er cou rt o rd e r , m oni­
to ring  anil record ing o f conversa tion  v io la t­
ed de fendant's privacy righ ts under S ta te  
Constitu tion , and a ll evitlence o f  tape re ­
cording was inadm issib le in prosecution fo r  
possession and sale o f narcotic d rug . AS 
17.10.010; Const, a rt . 1, §& 14. 22 ; IJ .S .C .A . 
Cons’ . Amend. 4.

G L A S S  Alaska S 7 3
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Richard J . Ray , Asst. D ist. A tty ., H a rry  
L . Davis, D ist. A ttv .. Fa i-.oanks, and A vrum  
M. Gross, A tty . Gen., Juneau , fo r  pe titione r.

D avid C. B a c k s lro r i , D epu ty  Pub lic  D e ­
fende r, F a irbanks , p.nd B rian  Sh o rte il, Pub ­
lic D e fender, A r.chorage, fo r  respondent.

B e fo re  B O O C H E V E R , Ch ie f Justice , and 
RA R IN O W 1TZ . CO N N O R , B U R K E  and 
M A TTH EW S . Justices.

O P IN IO N
B O O C H E V E R , C h ie f Justice .
The sole issue presented by this petition 

fo r  rev iew  is w hether the supe rio r cou rt 
e rred  in g ran tin g  a motion to  suppress ev i­
dence obtained by e lec tron ic  su rve illan ce  o f 
the a lleged narcotics transaction  which 
gave rise to the respondent’s ind ictm ent.

The facts, in so fa r as they  a re  im po rtan t 
lo  ou r decision o f  th is issue, can be b r ie f ly  
s ta led . On A p ril 2G, 1977, members o f  the 
F a irbanks A reaw ide Narcotics Team , a po­
lice unit made up o f sta te  and local o ffic e rs , 
fit ted  a police in fo rm an t, Rondi B ake r, w ith 
a sm all rad io  tran sm itting  device. B ake r 
was then transported  to respondent Theo­
dore G lass' home where she believed she 
could purchase heroin . B ak e r entered and, 
while on the prem ises, a lleg ed ly  purchased 
a quan tity  o f heroin from  G lass. The con­
versation su rround ing  that transaction  was 
e lec tron ica lly  recorded by p o lio : o ffic e rs  
stationed outside the home by m onitoring 
the frequency o f the tran sm itte r worn by 
Bake r. The m on ii.irin g  and record ing o f 
tha t conversation was done w ithou t benefit 
o f  a search w a rran t o r o th e r o rd e r o f  the 
court.

11 ] As a resu lt o f  these events, G lass 
was indicted on t wo counts— possession o f a 
narcotic d rug  and sa le  o f a narcotic d rug—
1. Wc pranted llic petition ior review to resolve 

ii controlling question ot law as to which there 
is substantial (.'round for difference oi opinion. 
Review will materially advance the ultimate 
termination ol the Intention, ami llie question is 
of sufficient importance to justify our immedi­
ate attention. See Appellate Rules 23 and 2-1

2. Art I, sec. 22. Ahisltn Constitution.

in v io la tion  o f A S  17.10.010. P r io r  to  his 
t r ia l, he moved lo  suppress a ll evidence o f 
the tape record ing , a lleg ing  v io la tion  o f  his 
rig h ts under the fou rth  amendment to the 
C onstitu tion  o f  the United S la te s  and a rt . I, 
sec. 14 o f  the Constitu tion of the S ta te  o f 
A la ska , both o f  which prohib it unreasonable 
searches and seizures, and under a rt. I ,  sec.
22 o f  the A laska  Constitu tion , which gua r­
antees A laska 's citizens the rig h t to privacy.
The supe rio r cou rt g ranted Glass' motion, 
s ta tin g  in a w ritten  opinion:

N o w a rran t was obtained by the S ta le  
a lthough  the circumstances most ce rta in ­
ly  p rovided su ffic ien t tim e fo r  application 
th e re fo r  to have been presented to an 
im pa rtia l m ag istra te . The sub ject broad­
casts from  w ithin the confines o f  the 
d e fend an t ’s home were searches and were 
severe invasions in to the privacy o f  the 
de fendan t. The Constitu tion o f  the S tate 
o f  A la ska  mandates suppression o f  the I
tape reco rd ing  o f the transaction . The 
live  testim ony o f the in fo rm an t is still 
a llow ab le . ;

This ru lin g  is now be fo re  this court on the i
state 's petition  fo r  review ,' j,

The issue in this case is o f  substan tia lly  
mure sign ificance than whether o r not The­
odore G lass comm itted the o ffen se  charged 
in the g rand  ju r y ’s indictment. It  presents 
a (p iestion o f  m a jo r importance as to the 
scope o f  the rig h t to privacy expressly set '
fo rth  by an amendment to the A laska Con- i
s li tu lio n : “ The righ t o f  the people to privit- '
cy is recognized and si.:1!' not be in fringed .

ii j

[2 ] In  its petition , the state re lies pri- j
m arily  upon fede ra l decisions dealing with |
the fo u rth  am endm ent lo  the United S ta tes I
C on stitu tion .3 The au tho rity  is qucstionu- j

3. ll ic  fourth amendment to the United States 
Constitution specifies:

Searches mul seizures. The ripht of the 
people to he secure in their persons, houses, 
papers, and effects, ai'ainst unreasonable '
searches and seizures, shall not be violated, 
and no W arrants shall issue, hut upon proha- ;
hie cause, supported by Oath or affirmation, 
and particularly describinp the place to be I

i
I
I
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ble, and, in ou - v iew , not persuasive as to 
the construction o f  A la ska ’s analogous p ro ­
vision .4 In  any event, those au thorities 
should not be regarded as de term inative o f 
the scope o f A la sk a ’s rig h t to privacy 
am endm ent, since no such express righ t is 
contained in the Un ited  S ta le s  Constitu ­
tion .3

Look in g  firs t to  the fede ra l cases cited by 
the sta te , we note that a ll except Unilcd 
Slates v. While. 401 U .S . 745, 91 S .C t. 1122,
28 L .Ed .2d 453 (1971 ), p re -d a le  the m a jo r 
change w rough t by K a lz  v. Unilcd Stales, 
389 U .S . 347 , SS S.C t. 507. 19 L .Ed .2d  576 
(1967 ). A t the t r ia l o f K a lz , the g ove rn ­
ment was perm itted to introduce evidence 
o f  te lephone conversations overheard  by 
F .B . l. agen ts who had attached a listen ing 
and record ing de"!»e to  the outside o f a 
public te lephone booth from  which K a tz  
had placed his calls. P rev iou s ly , fou rth  
amendm ent cases had been eonsitlered from  
a p rope rty  standpo in t— whether a trespass 
had been comm itted . In  Katz, the cou rt 
held that the "F o u rth  Am endment governs 
not on ly  the seizu re o f tang ib le items, but 
extends as well as to  the record ing o f o ra l 
sta tem en ts ," 389 U .S . a t  353, SS S.C t. a t 
512, 19 L .Ed .2d  a t 583, independent o f  tres ­
pass considerations. The court indicated 
tha t the w -ran t requ irem en t o f  the fou rth  
am endm ent had no fixed  locationa l lim ita-

searched, and the persons or thinps to be 
seized.

4. Art. I, sec. 14 of Alaska's Constitution pro­
vides:

Searches and Seizures. The right of the 
people lo he secure in their persons, houses 
and other property, papers, and effects, 
against unreasonable searches and seizures, 
shall not be violated. No w arrants shall is­
sue. but upon probable cause, supported by 
oath or affnmation. and particularly describ­
ing the place lo be searched, and the persons 
or things to he seized.

f>. The United States Supreme Court has in­
ferred a right to privacy as to certain activities 
Irom other rights set forth in the first ten 
amendments. See line  v. Wilde, 410 U.S. 1)3,
03 S.Ct. 70S. 35 I..lid.2d 147 (1073) (individual 
decision to have an abortion); Stanley  v. Gear- 
p a . 394 U.S. 557, 80 S.Ct. 124.3. 22 l.Ed.2d 542 
(1000) (private possession cf obscene materi­
als); Griswold  v. Connect .‘cut, 38! U.S. 470, 85
S.Ct. 1078. 14 I..Ed.2d 510 (i055) (use ot con­
traceptives by married persons).

All\ka Hr It SMI SlU l'Zd-l!

lion s : "W h e re v e r a man may be, he is 
en titled  to  know  that he w ill rem ain fre e  
from  unreasonab le  searches and seizures.”  
389 U .S . a t  359, 88 S .C t. a l  515, 19 L .E d .2 d 
at 586. The cou rt stated th a t the fou rth  
am endm ent “ protects people, not p laces." 
389 U .S . a t 351, 88 S .C t. a t 511, 19 L .Ed .2d 
a t 582. I t  thus was im m ateria l w hether the 
phone booth was a "constitu tiona lly  p ro ­
tected ”  a re a .6

One who occupies it, shuts the door 
behind him , and pays the to ll th a t perm its 
him lo  place a call is su re ly  en titled to 
assume th a t the words he u tte rs  into the 
mouthpiece w ill not be broadcast to  the 
w o rld .7
13 ] W e believe that one who engages in 

a p riva te  conversation is s im ila r ly  entitled 
to assume th a t his words w ill not be b road ­
cast o r recorded absent his consent o r a 
w a rran t.

[4 ] Justice H a rla n , in his concurrence in 
K a lz , discussed the protection the fou rth  
am endm ent a ffo rd s  to people. He set fo rth  
a dual requ irem en t— firs t , th a t a person 
have exhib ited an actua l (sub jec tive ) expec­
ta tion  o f p rivacy ; and, second, that the 
expecta tion be one that society is prepared 
to recognize as reasonable.* W e have 
adopted th a t ra tiona le  fo r  A la sk a *
6. Similarly, we believe that the dissent's re­

liance on Lopez v. United States. 373 U.S. 427, 
83 S Ct. 1381, 10 L.Ed.2d 462 (19(13); On Lee v. 
United Slates. 343 U.S. 747, 72 S.Ct. 967, 06 
L.Ed. 1270 (1952), and general citation to other 
authorities predating Katz, fails to recognize 
the significance of the demise of a trespass 
requirement and the subjecting of conversa­
tions to search and seizure provisions.

G LA S S  Alaska S 7 5
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7. 389 U.S. 
582.

! 3V , 88 S.Ct. at 511, 10 L.Ed.2d at

9. 330 U.S. at 361, 88 S.Ct. at 516. 10 L.Ed.2d at
838.

0. See Smith  v. State. 510 l'.2d 703, 797 (Alas­
ka), cert denied. 414 U.S. 1086. 94 S.Ct 603, 38 
L.Ed.2d 489 (19/3), quotinp Justice Harlan's 
opinion in Ka lz  as a "touchstone." We have 
repeatedly reaffirmed this test. Woods .t- 
Rohde. Inc. v. State. 565 P.2d 138. 149 (Alaska
1977); Anderson v. State. 555 P.2d 251. 260 61 
(Alaska 1976); Kathanson  c. State. 554 P.2d 
456. 458 (Alaska 1976).

(I
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K a lz  did not invo lve the surrep titious 
b roadcasting o r  record ing  o f  a conversation 
by a p a rty  to  the conversation. A fte r  the 
Katz  decision, the re  was a division o f opin­
ion am ong the fed e ra l courts regard ing  con­
sensual eavesdropp ing . 10 The issue was 
con fron ted  by the Un ited  S tates Supreme 
C ou rt in Unilcd  S ta tes v. White, supra. 
G overnm ent agents were perm itted to testi­
fy  as to  conversations oetween the accused 
and an in fo rm an t who carried a concealed 
rad io  t ra n sm itte r . The in fo rm an t did not 
appear as a w itness. The United States 
C ou rt o f  Appeals fo r  the Seventh C ircu it 
reversed the convictions, hold ing the ev i­
dence to  be inadm issib le under A'alz . 11

Speak ing  fo r  fo u r members o f  the Su ­
prem e C ou rt, Justice W h ile  held that there 
was no v io la tion  o f the fou rth  amendment 
and th a t, in any  event, the case pre-dated 
K a lz  which was the re fo re  not applicable. 
U nd e r the decision in Dcsisl v. Unilcd 
Slates, 394 U .S . 2-14. 89 S.Ct. 1030. 22 
L .Ed .2d  2-18 (1969 ), K a lz  was held to apply 
on ly  to  su rve illance  tha t occurred subse­
quent to  the da te  o f  th a t decision.

Justice B rennan  concurred in the resu lt 
on the basis o f  D cs is l; but he agreed with 
the views o f  the d issenters. Justices M ar­
sh a ll, D oug las and H a rlan , that undisclosed 
e lec tron ic  b roadcasti-g  o r record ing o f  a 
conversa tion  by a partic ipant v io lated the 
fou rth  am endm ent in the absence o f a w ar­

ran t. Justice B lack concurred in the ju d g ­
m ent because o f  his dissent in K a lz  which 
expressed the view that conversations can 
ne ithe r be searched nor seized and are , 
th e re fo re , n o t sub ject to fou rth  amendment 
p rotection .

[5 ] In  constru ing  s im ila r provisions o f 
A laska 's Constitu tion , we, o f  course, give 
ca re fu l consideration to the ho ldings o f the 
Un ited  S ta te s  Suprem e Court, a lthough we 
a re  not bound by them .1! White, however, 
does not p resen t a c lea r cut agreem ent by 
any m a jo r ity  o f  the justices, and ou r deci­
sion as to  A la ska ’s Constitu tion should 
th e re fo re  be in fluenced so le ly  by the rea ­
soning suppo rting  the d iffe r in g  positions. 
M oreove r, the Un ited S ta le s  Suprem e C ou rt 
has c a re fu lly  s ta led :

[T ]he  p rotection o f  a person's general 
rig h t lo  p rivacy— his rig h t to be le t a lone 
by o th e r peop le— is, like  the protection o f 
his p ro p e rty  and o f his ve ry  li fe , le ft  
la rg e ly  to  the law  o f the individual 
S tates, (fo o tn o te  om itted , emphasis in 
o rig in a l) 13
In  Holmes v. Burr, 486 F .2d 55 (9U C ir.), 

cert, denied, <'.4 U .S . 1 1 1 G, 94 S .C t. 8uO. 38 
L .Ed .2d  744 (1973 ), the cou rt was c on fron t­
ed w ith a case in which M arberger, a pa rtic ­
ipant in a te lephone conversation with 
Holm es, perm itted  governm ent agents to 
eavesdrop and record the conversation . 
The tape was adm itted a t tr ia l. Despite
11. 405 F.2d 840 (7th Cir.), aff'd en banc, 405 

F.2d 838 (1969).

12. We may construe Alaska's constitutional 
provisions as affording additional rights. See, 
e. p., Zehninp \. Slate, 5G9 I1.2d 189 (Alaska 
1977), opinion on rehearing. a73 P.2d 858 
(Alaska 1978) (search and seizure); Woods & 
Ruhd•• In c  v. State, 5G5 f’.2d 138 (Alaska 
1977) (search and seizure); Blue v. State, 558 
P.2d 63G (Alaska 1977) (right to counsel at 
pre-mdictment line-up); Isakson  v. Rickey, 550 
P.2d 359 (Alaska I97G) (equal protection). Vur- 
bor v. State, 54G P.2d 5G4 (Alaska 1976) 
(speedy trial); Scoff v. State, 519 P.2d 774 
(Alaska 1974) (self-incrmnnation); R. L. R. v. 
Stale. 487 P.2d 27 (Alaska 1971) (jm-v trial in 
delinquency proceeding); l la kc r  e City n l Fair­
banks, 471 P.2d 38G (Alaska 1970) (jury trial).

13. Katz  v. United Slates, 9K0 U.S. nt 350-51. 88 
S.Ct. at 510-11, 19 L.F.d.2d at 581.

10. See Saunders. "Electronic Eavesdropping 
and the Right to Privacy." 52 Boston U.L.Rev. 
831, 832 (1972). Compare United States v. 
Jones, 292 F.Supp. 1001 (D.D.C.1968), re­
versed. 140 U.S.App.D.C. 70. 433 F.2d 1176 
(1970), tvifh United States v, Devore, 423 F.2d 
1069 (4lh Cir. 1970), cert, denied, 402 U.S. 950, 
91 S.Ct. 1604, 29 L.Ed.2d 119 (1971), United 
States v. Polansky, 418 F.2d 444 (2d Cir. I9G9); 
United S lates v. Gardner, 416 F.2d 879 (6th Cir. 
19G9); Koran  v. United States, 408 F.2d 1321 
(5th Cir. 1969). cert, denied, 402 U.S. 948, 91 
S.Ct. 1603, 29 L.Ed.2d 118 (1971); United 
States v. Kalifer, 406 F.2d 550 (2d Cir. 19G9), 
afFd, 39-1 U.S. 458. 89 S.Ct. 1223. 22 l..F.d.2d 
414 (1969). and Dancy v. United Slates, 390 
F.2d 370 (5th Cir. 1968). See also. Doty v. 
United Stales, 416 F.2d 887 (10th Cir. 1968), 
vacated and remanded with instructions to dis­
miss, s ill) num., Epps v. United States, 401 U.S. 
1006, 91 S.Ct. 1247, 28 L.Ed.2d 542 (1971).
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While, Judge H u fs te d le r dissented from  a 
ho ld ing a ff i rm in g  the conviction . The rap ­
id expansion o f g ove rnm en ta l su rve illan ce  
by w iretapp ing and bugging is rev iew ed in 
th a t dissent. Judge H u fs te d le r s ta tes that 
pa rtic ipan t m on ito ring  and e lec tron ic  su r­
veillance a re  much m ore w idespread, run ­
ning into tens o f  thousands o f instances per 
yea r. Id. a t 65. She states :

In  a p lu ra listic  society dedicated to lib ­
e ra l democratic trad ition s , con fid en tia l 
communication serves as a lu b ric an t fo r  
the smooth function ing  o f  social and po­
litica l institu tions. W ith ou t "un inh ib ited , 
robust, and w ide-open" public and p riva te  
expression on the g reat issues o f  o u r day, 
as w ell as p riva te  discussion abou t the 
m undane, the tr iv ia l, and the bana l, a 
once fre e  society w ill soon become a na­
tion o f “ hagridden and fu r t iv e "  people.

The corrosive im pact o f  w a rran tle ss  
pa rtic ipan t m on itoring  on o u r see e o f 
security and freedom  o f expression is ev­
e ry  b it as insidious as e lectron ic sur ve il­
lance conducted w ithou t the consent o f 
any o f the pa rties invo lved In  te rm s o f 
the indiv idual's re luctance to  speak fre e ly  
no q u a lita tiv e  d iffe rence  ex ists between 
the danger posed by th ird  p a rty  in tercep ­
tion and the risk tha t his au d ito r has 
sanctioned a secret record ing o f  th e ir con­
versa tion . E xtensive po lice-instigated 
and c landestine partic ipant record ings, 
coupled w ith th e ir use as evidence o f  any 
se lf-in c rim ina ting  rem arks o f  the speak­
e r, pose "a  g rave  danger o f  ch illin g  a ll 
p riva te , fre e , and unconstra ined commu­
nication. . . .  In  a fre e  society , peo­
ple ought not to have to watch th e ir 
eve ry  word so c a re fu lly ."  Lopez v. Unit­
ed States, . . .  373 U .S . a t 452 , 83 
S.C t. a t 1395 (B rennan , J ., d issen ting ) .14
The dissent points ou t tha t to say that

M a rbu rge r ’s consent is H o lm es ’ consent is a
14. 48G F.2d at 65-(iG.

15. Id. at 71.

IG. Stoner v. California, 37G U.S. 483, 84 S.Ct. 
889, 11 L.Ed.2d 85G (I9G4) (hotel manager can­
not consent on behalf of guest to search of 
guest's room); Chapman v. United States, 3G5

fic tion  th a t has been exp ress ly  re jec ted  by 
the Sup rem e Cou rt in the con tex t o f w a r­
ran tless  searches and seizu res . 15 The ev i­
dence th e re fo re  is inadm issib le on any con­
sent th e o ry . 16

The principa l distinction between the risk  
th a t one ’s con fid an t may be a gossip and 
the risk th a t the conversation is being 
b roadcast o r recorded is exp la ined :

Repetition  o f  conversations though t to 
he con fid en tia l is a known risk . H ow ­
eve r, the risk th a t one's tru sted  friend  
may be a gossip is o f an en tire ly  d iffe re n t 
o rd e r than a risk tha t the fr iend  may be 
tran sm ittin g  and record ing e ve ry  s y lla ­
b le. The la t te r  risk is not ye t rooted in 
common Am erican experience, and it 
should not he th ru s t upon us: the d i f f e r ­
ences between ta lk in g  to a person en- 
swathed in e lectron ic equ ipm ent and one 
who is not a rc  ve ry  rea l, ana they  cannot 
be reduced to  insignificance by ve rb a l 
legerdem ain . A ll o f  us discuss topics and 
use expressions w ith one person tha t we 
would not undertake  w ith an o th e r and 
th a t we wov'd never broadcast to a 
crowd. Few  o f us would eve r speak fre e ­
ly i f  we knew that a ll ou r w ords were 
being captured by machines fo r  la te r  r e ­
lease b e fo re  an unknown and po ten tia lly  
hostile audience. No one ta lk s  to  a re ­
co rde r as he ta lk s  to a person . 17
In  the case at bar, the s ta le  a rgues tha t 

there is no d iffe ren ce  between ta lk in g  to  a 
friend  who repeats w hat is to ld  in con fi­
dence and ta lk in g  to one w ith a tran sm itte r 
o r recorder. A ll one needs do to  re fu te  th a t 
statem ent is lo  ask the question o f onese lf; 
would it m ake a  substantia l d iffe ren ce  to 
the speaker to assume the risk , not on ly  
th a t one ’s confidence w ill be betrayed by 
o ra l reco llections, but a lso  the risk th a t 
one ’s rem arks w ill be secre tly  recorded o r 
broadcast? C e rta in ly , many o f  the casual, 
the caustic, the irre ve ren t rem a rks  would

U.S. G10, 81 S.Ct. 770 5 l..Ed.2d 82 <9GI)
(landlord cannot consent to search oI nt's 
quarters). See also. Robinson v. S i- .*  578 
P.2d 141 (Alaska 1978).
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be inhib ited , as would critic ism  o f ind iv idu­
a ls and policies. The employee could not 
w ith im pun ity  poin t to shortcom ings in his 
superio rs o r  in the functions o f  his o ffice . 
Fam ilies could not fre e ly  discuss the fo ib les 
o f  o thers. C leve r p rodding m ay elic it 
thoughtless comments abou t sex , re lig ion , 
politics, acquaintances, persona l finances 
and even one ’s innerm ost thoughts . One 
takes the risk th a t his fr ien d  may repeat 
what has been said. One shou ldn ’t be re ­
qu ired lo  take  the add itional risk  o f  an 
e n tire ly  d iffe re n t characte r— tha t his con­
versa tion  is being su rrep titiou s ly  tran ­
scribed o r broadcast.

A confidence rej*ealcd by a fa lse  frien d  is 
received by th ird  parties w ith the a ttendan t 
circumstances o f  the “ fr ie n d ’s "  c red ib ility  
and m em ory . One ’s ill-considered rem arks 
a re  not thereby preserved fo r  poste rity  on 
the ree ls o f  m agnetic tape n o r insu lated 
from  the faded memories inhe ren t in the 
passage o f tim e. Faced w ith the choice o f 
silence o r the risk  th a t comments w ill be 
"etched in stone ," a speaker may choose the 
fo rm e r a lte rn a tiv e , to the m an ife st d im inu­
tion o f  the spon taneity  which m arks ou r 
d a ily  discourse.'*

i' i ] To a rg u e  tha t the m on itored  conver­
sation is adm issib le because i l is m ere ly  a 
m ore re liab le  version o f the in fo rm an t ’s tes­
tim ony is lo  respond to an irre le v an t ques­
tion. C ontraband discovered in an illega l 
e n try  by police is inadm issib le a lthough  it is 
the best evidence tha t contraband was 
present. W e exc lude the evidence not be­
cause it  is un re liab le  but because the tran ­
scendent \  tlues preserved by constitu tiona l 
gua ran tee  a re  o f  g re a te r societa l m oment 
than the use o f  th a t evidence to  obtain a 
c rim ina l conviction. See Holmes v. Burr, 
486 F .2d a t 7-1 (H u fs te d le r , J ., d issenting). 
I l  is axiom atic  tha t police conduct may not 
be ju s tifie d  on the basis o f  the fru its  
obtained . Sch rn ff v. S ta te , 544 P.2d 834 
(A la ska  1975).
IK. In this context, sei/.ure ot a conversation 

anti the ideas expressed therein mnv implicate 
rights ot tree speech guaranteed by tlie lirst 
amendment to the United States Constitution 
and itrt. I. sec. 5 of the Alaska Constitution

I t  is, o f  course, easy to say  tha t one 
engaged in an illeg a l a c tiv ity  has no rig h t 
to  com pla in  i f  his conversations a re  b ro ad ­
cast o r recorded . I f ,  how ever, law  en fo rce ­
m ent o ffic ia ls  may law fu lly  cause pa rtic i­
pants sec re tly  to record and transc rib e  p r i­
vate  conversations, noth ing p reven ts m oni­
to r in g  o f those persons not engaged in i l le ­
ga l a c tiv ity , who have incurred d isp leasure , 
have not con form ed o r  have espoused un ­
p opu la r causes.

S ix  o f  the seven justices o f  th e  M ichigan 
Sup rem e C ou rt he ld , recen tly , in the ab ­
sence o f  a specific privacy p rovis ion  such as 
that contained in A la ska ’s C o rs titu tion , 
that the de fendan t was denied the r ig h t 
under the M ichigan Constitu tion t i  freedom  
from  an unreasonab le search a,id seizure 
when a police o ff ic e r  testified  t< a conver­
sation between the de fendan t and an in fo r ­
m ant equipped w ith a concealed tran sm itte r 
which re layed  the conversation lo  the o f f i ­
cer w ithou t the de fendant's know ledge, 
People v. Beavers, 393 Mich. 554, 227 
N .\V .2tl 511 , 510. cert, denied, 423 U .S . 878, 
90 S .C t. 152. 40 L .Ed .2d 111 (1975 ).

An even m ore com pelling reason fo r  such 
a t illin g  is presented hy A laska 's specific 
constitu tiona l p rovision recognizing a righ t 
to p rivacy which sha ll not he in frin ged . 
The M ontana Suprem e C ou rt has recen tly  
held in S ta te  v. Brockman, 582 . .2d 1210 
(M on t.1978 ), that its constitu tiona l rig h t to 
p rivacy  p rovision which states in part th a t 
the r ig h t to  p rivacy "sh a ll not be in frin ged  
w ithout the show ing o f a com pe lling  state  
in te re st" p roh ib ited su rrep titiou s b roadcast­
ing to  the police o f  a conversa tion  by a 
p a rty  to the conversation . Tw o justices 
dissented on the basis tha t th e re  was no 
expectation o f  privacy since the  conversa­
tion occurred in the public p a rk in g  lo t o f  a 
shopping cen te r.

17 ] A lthough there is no recorded leg is­
la tive  h isto ry  o f  A la sk a ’s rig h t to  p rivacy

Knowledge that the courts will permit w arrant­
less monitoring of innocent conversations 
could chill the conversations themselves Sec 
Ihirkhnrt v. S.ixbv, 4-18 F Stipp. .‘>88, (503 (E.D 
l‘a.1978).
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provision ,1* it is c lea r tha t it a f fo rd s  b roade r 
protection than the penum bral r ig h t in ­
fe rred  from  o th er constitu tiona l p rov i­
sions.2* W ere that not the case, th e re  
would have been no need to amend the 
constitu tion.

Federa l courts have recognized the pow er 
o f  the states to regu la te  righ ts to p rivacy in 
a m anner b roader than the fed e ra l p ro tec ­
tions .21 C a lifo rn ia  has specifica lly  included 
surveillance and data co llecting activ ities 
w ithin the aegis o f ils  rig h t to  p rivacy 
amendment. While v. Davis, 13 C a l.3d 757, 
120 C a l.R p tr. 91 , 105, 533 P .2d 222, 233 
(1975).

Assistance in ascerta in ing some purposes 
behind A laska ’s privacy amendment may be 
obtained, despite the lack o f a recorded 
h isto ry , from  analogy to s im ila r provisions 
recently  enacted hy o ther states.

Hawaii, which Irecamc a state  im m ed ia te ­
ly a fte r  A laska , s im ila rly  had no exp ress 
rig h t to privacy in its o rig ina l constitu tion .
In  19GS, its constitution was amended to 
add the phrase “ invasions o f  p rivacy " to  the 
provisions on search and seizure . The 
amended section reads:

The rig h t o f  the people to  be secure in 
the ir persons, houses, papers and e ffe c ts  
against unreasonable searches, seizures, 
and invasions o f privacy sha ll not he v io ­
la ted .22
In Sta le  v. Roy, 54 Haw . 513, 510 P.2d 

106G, 1008 -69 (1073 ), the Hawaii Sup rem e 
C ou rt explained the purpose o f th a t am end­
ment. In a case where a police in fo rm an t, 
w ithout the assistance o f e lectron ic devices, 
testified  about purchasing m ariju an a , the 
- j r l  held the evidence adm issible. The 

Hawaii privacy amendment was held not to 
p reven t a person's repeating a conversation . 
Its  purpose was described as fo llow s :

G LA SS  A laska 879
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A ca re fu l review  o f R eport N o. 55 o f  the 
196S Constitu tiona l Convention, in which 
the am endm ent was proposed, and o f  the 
debates in the Committee o f  the Whole- 
reg a rd ing  th a t amendment, has ied us lo  
conclude th a t the delegates to the consti­
tu tiona l convention added to a rtic le  i ,  tj 5 
the words “ invasion o f p rivacy" out o f  a 
concern to  protect against extensive gov­
e rnm enta l use o f e lectronic su rve illance  
techniques, and not out o f any desire to 
curb the activities o f secret gove rnm ent 
agen ts .23
As noted previously , C a lifo rn ia  has a lso 

recently  approved an amendment lo  its con­
stitu tion , including the right to  p rivacy 
among the ina lienab le rights o f  a ll people. 
In  While v. Davis, 13 Cal.3d 757. 1 2 0  Ca l. 
R p tr. 94 , 533 P.2d 222 (1975), a case which 
illu s tra te s  th a t the dire, O rw c llian  1984 p re ­
dictions by those opposing the w a rran tle ss  
use o f  e lectro- - devices a rc  not figm en ts o f 
im ag ination , . ie C a lifo rn ia  righ t to p rivacy 
provision was applied. Police o ffic e rs  posed 
as students and covertly  recorded discus­
sions in un iversity  classes and in public and 
p riva te  meetings. In ho lding such su rv e il­
lance activ ities to he in v io lation o f  C a li fo r ­
n ia ’s p rivacy amendment, the cou rt s tated : 

A lthough the fu ll contours o f  the new 
constitu tiona l provision have as yet not 
even ten ta tive ly  been sketched, we have 
concluded that the su rveillance and data 
ga th e ring  activities challenged in th is 
case do fa ll w ithin the aegis o f  that p ro v i­
sion .24
|H] S im ila r ly , wc believe th a t A laska's 

p rivacy amendment prohibits the secret 
e lectron ic m on itoring  o f conversations upon 
the mere consent o f a partic ipant. L ike  
C a lifo rn ia 's  provision, the contours o f A la s ­
ka's right to privacy are not ye t f i rm ly  
estab lished .23 The meaning o f p rivacy o f
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Ul. Gray v. Stale, 525 P.2cl 52-t, 528 (Alaska 
197-1).

20. Woods X- Rohdi', Inc. v Stair, 505 P.2d 138, 
Mil (Alaska 1977),

22. Art. I, s . 5, Hawaii Constitution.

21. 120 Cal.Kpir. at 105. 533 P.2d at 2.>c

21. S r r  Katz  v. United S tairs, supra 389 U.S. at
350-51, 88 S.Ct. at 510-511, 19 l..F.d.2d at 581;
anil Uirtrmann v. Time, Inc., 449 1 .2d 245, 251
(9th Cir. 1971), and cases cited therein

2,r>. Among the cases applying the Alaska con­
stitutional provision arc Stair v Erickson, 574 
P.2d I (Alaska 1978) (possession of cocaine for 
personal use in she home noi protected). Fal•
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necessity must v a ry  depending on the fa c ­
tu a l con text and the o fte n  com peting in te r­
ests o f  society and the ind iv idual.2* The 
protection has heen de fin ed ,27 fo r  exam p le , 
as the rig h t “ lo  he le t  a lo n e ," 2* the rig h t o f  
persons “ to determ ine fo r  themselves when, 
how, and to  w hat e x ten t in fo rm a tion  ahout 
them is communicated to  o th e rs , " 29 and the 
righ t which protects " th e  ind iv idua l’s in te r­
est in p reserv ing  his essential d ign ity  as a 
human being . " 10 O u r conclusion is consist­
ent w ith these concepts and w ith the tes t o f  
privacy a rticu la ted  by Justice H a r la n  in 
Ka lz , supra, and adopted hy this court.

A pp ly ing  Justice H arlan 's  tw o-pronged 
test, we believe th a t one communicating 
p riva te  m atte rs to  anothe r exh ib its an actu­
a l (sub jec tive ) expectation o f  p rivacy 
w hether o r not the listene r is equipped with 
e lectron ic devices. The key question is 
whether th a t expectation o f  p rivacy is one 
th a t society is prepared to  recognize as rea ­
sonable.

[9 ] In the con text o f law  en fo rcem ent, 
i l  is true  th a t the use o f  in fo rm ers is a 
h igh ly necessary too l in fig h ting  crim e. In 
com bating illeg a l sa le o f  d rugs, as invo lved 
in this cr e, because o f the c landestine na­
tu re  o f  the transactions, testim ony hy police 
in fo rm e rs o r o thers trusted  hy the crim ina l 
is one o f the few  methods by which convic­
tions m ay he obtained . 51 Society is not 
w illing  lo  accept as reasonab le the sub jec­
tive expectation o f one engaged in a con­
versation th a t it w ill not be repea led . Fo r 
I"  aera tions, while not condoning the gossip 
o r fa lse  fr ien d , society has countenanced

con v. A laska Public Oflwvs Commission, 570 
P.2d 469 (Alaska 1977) (certain information 
communicated to physicians is within zone of 
privacy); Woods A- Rohde, Inc. v. State, 565 
P.2d 138 (Alaska 1977) (warrantless adminis­
trative inspections of private business premises 
prohibited), Anderson  v. State. 562 P.2d 351 
(Alaska 1977) (state may control sexual con­
duct of juveniles). Ravin v. State, 537 P.2d 494 
(Alaska 1975) (possession ol marijuana by 
adults for personal use in the home protected). 
See also, Howard, "State Courts and Constitu­
tional Rights in the Day of the llurger Court," 
62 Va.L.Rev. 873, 928-37 (1976)

2(1. See State v. F.rickson, 574 P.2d 1, 22 n 144 
(Alaska 1978)

the repetition  o f  p riva te  conversations. 
The use o f  su rrep titiou s e lectron ic devices 
to  b roadcast o r  record conversations, how­
eve r, is a deve lopm ent o f recent vintage. 
W e conc lude th a t the expectation tha t one ’s 
conversa tions w ill not be sec re tly  recorded 
o r broadcast should be recognized as reason­
able.

Even p rio r to  C a lifo rn ia ’s enactm ent o f 
its p rivacy  am endm ent, the Un ited  S ta tes 
C ou rt o f  Appeals fo r  the N in th  C ircu it held, 
in a d ive rs ity  case, th a t a C a lifo rn ia  com­
mon law  cause o f  action fo r  invasion o f  
p rivacy  was estab lished when employees o f 
T im e, Inc ., gained entrance to the o ffic e  
portion  o f  the p la in t i f f ’s home w ith his con­
sen t and then sec re tly  photographed him 
and e lec tron ica lly  recorded and transm itted  
his conversation  to th ird  persons w ithou t 
his consent. The activ ity  occurred in coop­
e ra tion  w ith the police in c racking down on 
medical quacke ry . E xp ressing  the view o f 
m any ju risd ic tion s th a t such e lectronic su r­
ve illance v io la ted  privacy righ ts , the cou rt 
s ta ted :

In  ju risd ic tion s o th e r than C a lifo rn ia  in 
which a common law  to rt fo r  invasion o f 
p rivacy is recognized, i l  has been consist­
en t ly  held th a t su rrep titious e lectron ic re ­
cord ing o f  a p la in tiff's  conversation 
causing him em otiona l d istress is actiona­
ble. Despite some varia tions in the de­
scrip tion and the labels applied to  the 
to rt , th e re  is agreem ent th a t pub lication 
is not a necessary e lem ent o f  the to rt , 
th a t the existence o f  a technical trespass 
is im m ate ria l, and th a t p ro o f o f  special

27. See generally, I lodge;, “Electronic Visual 
Surveillance and the Foutlh Amendment: Tlie 
Arrival of Big Brother?" 3 Hustings Const.L.Q. 
261, 262-63 (1976).

28. NVarrcn and Brnnbeis, "The Right to Priva­
cy." 4 Harv.L.Rev. 143. 205 (1890).

29. Westin. Privacy and Freedom  7 (1967).

.30. Hufstedler, "The Directions and Misdirec­
tions of a Constitutional Right of Privacy." 26 
Record of N.Y.C.B.A. 546. 550 (1971).

31. Pascu v. State. 577 P.2d 1064, 1068 (Alaska 
1978).
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damages is not requ ired . (E . g., N ader v. 
General Motors Corp. (1970 ) 25 N .Y .2d  
560, 307 N .Y .S .2d  6-17, 255 N .E .2d  765 
(app ly ing  D istric t o f Co lum bia law ); 
Hamhergcr v. Eastman (1 964 ) 106 N .H . 
107, 206 A .2d 239; Roach v. Harper (1958) 
143 W .V a . 869. 105 S .E .2d 564; McDaniel 
v. Atlanta Coca-Cola Bottling  Co. (1939 )
60 Ga.App. 92, 2 S .E .2d 810; cf. Pearson 
v. Dodd, 133 U .S .A pp .D .C . 279 , 41 0  F.2d 
701, cert, denied (1969 ) 395 U .S . 947 , 89 
S .C t. 2021, 23 L .Ed .2d 465 ).: :
110] I f  fo r  the purposes o f  c ivil litig a ­

tion , partic ipan t e lectron ic hugg ing consti­
tu tes an invasion o f a common law  r ig h t lo  
p rivacy , such conduct obviously v io la te s an 
expressed constitu tiona l dec la ration  o f  the 
righ t. In the absence o f a search w a rran t, 
evidence so obtained should be held to he 
i l le g a lly  acquired .

[ 1 1 ]  I t  seems on ly  ju s t  th a t conduct o f 
those engaged in c rim ina l ac tiv ity  be re ­
vealed. Leg itim ate  in terests o f law  en­
fo rcem en t au thorities , however, m ay gener­
a lly  be met in the same m anner as in o th e r 
searches and seizures. In  the absence o f 
lim ited exceptions, a search w a rran t should 
he obtained from  an im pa rtia l m ag istra te , 
based on p robab le cause to  be lieve that 
c rim ina l a c tiv ity  w ill be d iscovered ,33 be fo re
32. 449 l'.2d al 247-18.

33. See. c. p.. Heller v State. 543 P.2d 1211. 
1215 (Alaska 1975); State v. Spietz, 531 P.2d 
521, 523 (Alaska 1975)

34. One argument advanced Is thai bugging aids 
in safeguarding informants. This may be ques­
tionable since the presence of electronic de­
vices on the informant may add lo his risk, 
because sophisticated "anti-bugging" technolo­
gy may disclose the presence of the device or il 
may otherwise be discovered. In any event, 
New Hampshire has met that contention by 
holding that a statute which permits partici­
pant monitoring docs not permit the introduc­
tion at trial ol a lape recording of a conversa­
tion transmitted by such a device. The court 
held that the purpose ot the statu te 's exception 
was in allow police officers to protect the un­
dercover olficer and that monitoring for pur­
poses of rescue was not equivalent to monitor­
ing (or purposes ol introduction of the conver­
sation at trial. State v. Ayres, 383 A.2d 87. 88 
(N.H.1978).

35. We have previously recognized the high de­
gree of protection surrounding the home. .See,

e lec tron ic  m onitoring o f  conversations 
should be a llow ed. I t  may be tha t, as in 
o th e r search and seizure contexts, the re ­
q u irem en t o f a w a rran t may be obviated 
under ex igen t circumstances. W e  w ithhold 
passing on th a t issue un til presented with a 
specific case. G enera lly , however, a search 
w a rran t should be required b e fo re  pe rm it­
tin g  e lectron ic m onitoring o f conversations.

[1 2 ,1 3 ]  W e believe that th is requ ire ­
m ent w ill not unreasonab ly impinge on le ­
g itim ate  law  en fo rcem ent e f fo r t s .34 In  
United S ta les  v. While, supra, the re  was 
testim ony about e ight separate conversa­
tions th a t were m onitored. 401 U .S . 745, 
747 , 91 S .C t. 11 22 ,1123 , 28 L .Ed .2d  453, 456. 
C e rta in ly , based on an a ff id a v it o f  the in­
fo rm an t as to e a r lie r non-m onilored conver­
sations, a w a rran t was obtainab le. In  
G lass' case, i l  appears tha t Ms. B ake r be­
lieved she could purchase heroin a t G lass’ 
hom e .35 I f  there were probab le cause fo r  
the b e lie f, a w a rran t could have been se­
cu red .36 Ju s t as the w a rran t requ irem ent 
p ro tec ts against unreasonab le search and 
seizures, it cun preven t im proper invasions 
o f  p rivacy  by e lectron ic monitori' . A las­
ka's C onstitu tion  mandates tha t i „ .  people 
he fre e  from  invasions o f  privacy by means 
o f  su rrep titiou s m on itoring  o f  conversa­
tions.

e. Anderson v. State, 562 P.2d 351, 358 
(Alaska 1977); Ravin v. State, 537 P.2d 494, 
503-04 (Alaska 1975). We decline to base our 
holding on this particularized protection, how­
ever. since we have concluded that the right of 
privacy is infringed by w arrantless participant 
monitoring of private conversations regardless 
of the locus of the police surveillance.

36. The dissent cites Justice Coleman’s predic­
tion m her dissent in People v. Heavers, 393 
Mich. 554, 227 N.W.2d 511, 522 cert, denied, 
423 U.S. 878. 96 S.Ct. 152. 46 L.Ed.2d III 
(1975), lhat the technical requirements for 
specificity in the issuance of a warrant could 
frustrate legitimate searches and seizures of 
conversations incident to criminal activity. We 
do not agree Conversations, of course, m«y 
occur in a variety of places and on a varief. of 
subiects. What is required b a description of 
the person and subject which is reasonable 
under the circumstances, and wc shall leave 
turiher refinement ol requirements to future 
cases.

G L A S S  Alaska § g ]
583 P.2d 872
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W e hold tha t Judge B la ir's  well-reasoned 
decision suppressing the evidence obtained 
by e lec tron ic  su rve illan ce  correc tly  applied 
the precepts guaran teed  by a rt . I ,  secs. 14 
and 22 o f  the A laska  Constitu tion .37
A F F I R M E D .

B U R K E . J ., dissents.
B U R K E , Justice , dissenting.
The Suprem e Court o f  the Un ited  S la te s  

has consisten tly  held th a t the F ou rth  
Am endm ent does not p reven t the use, as 
evidence, o f  statem ents e lec tron ica lly  m oni­
tored o r  recorded under circumstances sim i­
la r  to those p resent in the case at bar. See. 
c. g ., Lopez v. United Slates, 373 U .S . 427, 
83 S .C t. 1381, 10 L .Ed .2d 402 (1903 ); On 
Lee v. United States, 343 U .S . 747, 72 S .C t. 
907, 90  L .E d . 1270 (1952 ). See also United 
States v. W bte , 401 U .S . 745, 91 S.Ct. 1122, 
2S L .Ed .2d  453 (1971 ). O th e r fede ra l courts 
and a m u ltitude o f sta te  cou rts in te rp re ting  
s im ila r p rovisions found in the ir own state  
constitu tions have expressed the same view. 
See Annol., 97 A .L .R .2d  12S3 (1964). Thus, 
the ove rw he lm ing  weight o f  au th o rity  holds 
th a t evidence secured by means o f a me­
chanical o r e lectron ic m on itoring  device is 
adm issib le, where it appears that one o f  the 
parties lo  the conversation consented lo  o r 
cooperated in i ls  in terception . Id.
37. Although it has not been rinsed by the par­

ties, we note the existence of AS 11.60.290 
which provides:

Eavesdropping. It is unlawful for a person
lo

(1) use an eavesdropping device to hear or 
record all or anv part of an oral conversation 
without the t o..sent of a party to the conver­
sation;

(2) use or divulge any informatior. which 
he knows or reasonably should know was 
obtained through the illegal use of an eaves­
dropping device for his own or another's ben­
efit;

(3) publish the existence, contents, sub­
stance. purport, effect or meaning of any 
conversation lie has heard through the illegal 
use of an eavesdropping device;

(4) divulge, or publish the existence, con­
tents. substance, purpose, effect or meaning 
of any conversation he has become acquaint­
ed with after he knows or reasonably should 
know that the conversation and the informa­
tion contained in the conversation was

In  On Lee v. United States, supra, a 
narcotics agen t ove rheard  a conversation by 
means o f a m icrophone and rad io  transm it­
te r  ca rried  by an in fo rm an t w ith whom the 
de fendan t spoke. The agen t’s testimony 
re la t in g  w ha t he had heard was held p rop­
e rly  adm itted  against the de fendant in his 
t r ia l fo r  se llin g  opium . R e jec ting  the de­
fe n d an t ’s a rg um en t th a t such conduct was 
ana logous to  illeg a l w iretapp ing , the Su ­
preme C ou rt o f  the Un ited  S la te s  held that 
the re  was no v io lation o f his F ou rth  
Am endm ent righ ts , say ing :

The presence o f  a rad io  set is not s u f f i ­
c ient to  suggest more than the most a t­
tenuated  ana logy  to w iretapping . Pe ti­
tion e r was ta lk in g  con fid en tia lly  and in­
d isc reetly  w ith one he trusted , and he 
was ove rhea rd . This was due to aH  from  
a tra n sm itte r and receiver, to be sure, but 
w ith the same e ffe c t on his privacy as i f  
agen t Lee had been eavesdropping ou t­
side an open w indow . The use o f b ifo ­
cals, fie ld  glasses o r the telescope to mag­
n ify  the ob jec t o f  a w itness' vision is not 
a fo rb idden search o r seizure , even i f  they 
focus w ithou t his know ledge o r consent 
upon what one supposes to be private 
indiscretions. It  would lie a dubious ser­
vice to the genuine liberties protected by 
the F ou rth  Amendment to  make them 
bed fe llow s w ith spurious liberties impro-

cbmined through the illegal use of an eaves­
dropping device.

Conduct prohibited by AS 11.60.290 is punisha­
ble by fine or imprisonment or both pursuant 
to AS 11.60.310 Our holding is unaffected by 
this statute, however, since we are interpreting 
constitutional provisions. Moreover, we do not 
construe AS 11.60.290 as positively sanc'-oning 
conduct not declared unlawful therein. The 
report of the House Judiciary Committee ac­
companying the original bill, enacted prior to 
the adoption of the right lo privacy amend­
ment. slated:

In regard to evidence obtained by wiretap or 
other eavesdropping devices being used in 
court proceedings the bill does not in any 
way change the existing law of Alaska. The 
admittance or rejection nf such evidence is 
left to case law and the rules governing the 
admissibility of evidence as interpreted by 
the court.

1966 II.J. at 525-29. See also, Roberts v. Stale, 
453 P.2d 896, 900-02 (Alaska 1969).
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vised by fa r fe tch ed  analog ies which 
would liken  eavesdropp ing on a conversa­
tion, w ith the connivance o f  one o f  the 
parties, to an unreasonab le  search o r  sei­
zure . W e find  no v io la tion  o f the F ou rth  
Am endment. . . 1
In  Lopez v. Unilcd S lates, suj)ra, the 

Suprem e Cou rt gave its app rova l to  use o f  a 
w ire record ing o f  a conversation between 
the de fendant and an In te rn a l Revenue 
agen t in which the de fendan t o ffe re d  the 
agen t a bribe. D u rin g  a v is it to the de fend ­
a n t ’s o ff ic e  the agen t recorded the conver­
sation on a sm a ll record ing  device carried  in 
his pocket. N oting , as did the supe rio r 
cou rt in th is case, th a t the agen t h im se lf 
could tes tify  abou t the conversation , the 
C ou rt said:

Once it is p la in tha t [a g en t] D av is could 
p rope rly  te s t ify  abou t his conversation 
w ith Lopez, the constitu tiona l c la i ,1 re la t ­
ing to the record ing o f  that conversation 
emerges in p roper perspective. The 
Court has in the past sustained instances 
o f  “ e lectron ic eavesd ropp ing" against 
constitu tiona l cha llenge, when devices 
have been used to  enab le governm ent 
agents to ove rh ea r conversations which 
would have been beyond the reach o f  the 
human ear. See, e. g ., Olmslcad v. Unil­
cd Stales, 277 U .S . 438, 48 S .C t. 564, 72 
L .E d . 944 [66 A .L .R . 376 ]; Goldman v. 
United Stales, 316 U .S . 129, 02 S .C t. 993,
86 L .Ed . 1322. I t  has been insis leJ on ly 
tha t the e lec tron ic  device not be planted 
by an un law fu l physical invasion o f a 
constitu tiona lly  protected area . Silver­
man v. United S lates  (365 U .S . 505, 81
S .C t. 679 ], 5  L .E d .2d 734, supra . The 
va lid ity  o f  these decisions is not in ques­
tion here. Indeed this case invo lves no 
"eavesd ropp ing " whatever in any p roper 
sense o f  th a t te rm . The G overnm ent did 
not use tin e lectron ic device to listen in on 
conversations it would not otherw ise have 
heard. In stead , the device was used only 
to  obtain the m ost re liab le  evidence possi­
b le o f a conversation in which the 
Governm ent's own agent was a pa rlic i-
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pan t and which that agen t was fu lly  en ti­
tled lo  disclose. And the device was not 

■ p lanted by means o f an un law fu l physical 
invasion o f  pe titione r’s prem ises under 
circumstances which would v io la te  the 
F ou rth  Amendment. I t  was carried in 
and ou t by an agen t who was there  w ith 
petitioner's assent, and it ne ithe r saw nor 

. heard m ore than the agen t h im se lf .1  
' M o re  recen tly , in United S ta les v. While, 

suuiira, the Suprem e Court reversed a deci- 
sic on o f the Un ited  S ta le s  Cou rt o f  Appeals 
fo u r  the Seventh C ircu it which held tha t it 
w aas e r ro r  lo  adm it the testim ony o f  a 
g ov .ve rnm en l agen t re la tin g  a conversation 
bc-% ■ ween the de fendan t and an in fo rm an t 
ov.verheard by m on itoring  transm issions 
f r r o m  a rad io  tran sm itte r concealed upon the 
p '.rjfson  o f the in fo rm an t. F ou r members o f 
t r . ; o  C ou rt saw no necessity fo r  a w a rran t. 
In -i a p lu ra lity  opinion, M r. Justice W h ite  
suu ited :

Concededly a police agen t who conceals 
his police connections may w rite  down fo r  
o ff ic ia l use his conversations w ith a de­
fendan t and te s tify  concern ing them , 
w ithou t a w a rran t au thoriz ing  his en­
counters w ith the de fendant and w ithout 
o therw ise v io la ting  the h it te r ’s F ou rth  
A m endm ent rights. Hoffa  v. United 
Slates, 3S5 U .S . [293 ] a t 300- 303, 87 S .C t. 
408 a l 412 414 [17 L .Ed .2d 374 a l 3S1, 
382]. F o r  constitu tiona l purposes, no d i f­
fe ren t resu lt is required i f  the agen t in ­
stead o f  im m ed iately rep o rtin g  and t ra n ­
scrib ing his conversations with de fendant, 
e ith e r ( 1 ) s in u ii .in e ..;c l., records them 
with e lectron ic equipment which he is 
c a rry in g  on his person, Lopez v. United 

. Stales, sup ra ; (2 ) o r carries rad io  equ ip­
ment which sim u ltaneously transm its the 
conversations e ithe r to record ing equ ip­
m ent located e lsewhere o r  lo  o th e r agen ts 
m on itoring  the tran sm itting  frequency. 
On Lee v. United Stales, supra . I f  the 
conduct and reve lations o f an agent oper­
a ting  w ithou t e lectron ic equipment do 
not invade the defendant's constitu tiona l­
ly ju s t i f ia b le  expectations o f p rivacy , nei­
the r does a sim ultaneous record ing o f the

I. 3-13 U.S. al 753 54. 72 SCI at *172. 2. 373 U.S. ai 43S 39. S3 S.Cl. al I3S7-8S
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same conversations made by the agen t o r 
by o thers from  transm issions received 
from  the agen t to whom the de fendan t is 
ta lk in g  and whose tru stw orth iness the 
de fendan t necessarily risk s .3
The view re flected  by the fo rego ing  au­

tho rities has been incorporated in § 4.1 o f 
the Am erican B a r  Association's S tandards
3. 401 U.S. at 751. 91 S.Ct. at 1125. Mr. Justice 

Black concurred in the judgment of the Court 
for the reasons set forth in his dissent in Katz 
v. United States. 389 U.S. 347. 364. 88 S.Ct. 
507. 516. 19 L.Ed.2d 576. 589 (1967). namely: 
that eavesdropping carried out by electronic 
means involves no "search" or "seizure." In 
Katz  the Court held that .here was a Fourth 
Amendment violation where government 
agents attached a listening device to the out­
side of a telephone booth and recorded the 
defendant's end of a telephone conversation. 
Unlike the facts in this case, no party to that 
conversation had consented lo its being moni­
tored and recorded by the police. Mr. Justice 
Brennan concurred in the result in White, sta t­
ing that reversal was required by Desist v. 
United Slates. 394 U.S. 244. 89 S.Ct. 1030. 22 
L.F.d.2d 248 (1969). In Desist the Court held 
that Katz, supra, would apply prospectively. i. 
«?., only to those electronic surveillances occur­
ring alter the date of that decision in 1969. 
(The surveillance in White c. United States 
occurred in 1965.) However. Mr. Justice Bren­
nan futlher expressed the belief that the Fourth 
Amendment imposes a w arrant .-equirement 
both where an informant secretly records a 
conversation with the accused and where he 
transm its that conversation as was done in the 
rase at bar.

4. The ommentnry to § 4.1 states:
Ultimately, the standard rests on

the proposition that the "function of a trial is 
to seek out and determine the troth or falsity 
of the charges brought against the defend­
ant." Lopez v. United States. 373 U.S. 427. 
440 183 S.Ct. 1381. 10 l..Ed.2d 462] (1963). 
To that end, the law must always seek to 
obtain the best and most reliable evidence. 
Traditionally, that evidence has consisted 
mainly of the testimony of witnesses who 
saw or heard what they later reveal in court. 
No man knows heller, however, the fallibility 
ol human testimony Ilian that man who is 
trained in the law. The prospect that m encc 
through electronic surveillance lech tuques 
can provide us with evidence not sub.ect to 
the (ratines of human nature ought, there­
fore. to be applauded. The use of such tech­
niques in this area, in short, should he en­
couraged, not discouraged, and they should 
not be encumbered with administrative pro. 
cedure. Where trained investigators are con

^Rela ting  to  E lectron ic  Su rve illan ce  (A p ­
p ro v e d  D ra f t ,  1971). The standard  pro- 
a id e s :

The use o f e lectron ic su rve illan ce  tech­
niques by law  en fo rcem ent o ffic e rs  fo r  
the ove rh ea rin g  o r reco rd ing  o f  w ire  o r 
o ra l communications w ith the consent o f 
one o f  the parties shou ld be pe rm itted .4

ducting routine interviews, reliance may 
properly be placed in the agents' memories 
aided by notes taken contemporaneously. 
See Campbell v. United States. 373 U.S. 487 
|83 S.Ct. 1356. 10 L.Ed.2d 501) (1963). But 
where informants, whose credibility may be 
suspect, are used, see. e p.. Osborn v. United 
St* '  385 U.S. 323 (87 S.Ct. 429. 17 L.Ed.2d 
394) (1966), where victims of crimes are en­
gaged in key conversations with the perpe­
trators themselves, see, e. g., Rathbun v. 
United States. 355 U.S. 107 |78 S.Ct. 161, 2 
L.Ed.2d 134] (1957), or where the investiga­
tors as such are individually involved and 
their credibility will be a significant factor in 
the subsequent trial, see. e. p.. Lopez  v. Unit­
ed States. 373 U.S. 427 [83 S CI. 1381, 10 
L.Ed.2d 4621 (1963), every effort should be 
made to record the conversations through 
the best available means. For a recording 
will reproduce the very words spoken with 
all the added significance that coincs from 
Inflection, emphasis and the other aspects of 
oral speech. See State  v. Roves, 209 Ore. 
I Or.) 595. 308 P.2d 162 (1957).' The goal of 
finding the tru th  in the criminal trial de­
mands no less. The defendant, too, has a 
stake in the best evidence being presented to 
the court and Jury. Thus, recording as such 
"involves no 'eavesdropping' whatever in any 
proper sense ol that term ." Lopez v. United 
States. 373 U.S. 427, 439 |83 S.Ct. 1381, 10 
L.Ed.2d 462). It should not he unthinkingly 
placed in the same category with wiretapping 
or bugging. Williams, The Wtretappinp- 
Eavesdroppmp Problem : A Defense Coun­
se ls  View. 44 Minn.L.Rev. 855, 666 (I960); 
Schwartz, On Current Proposals To Lepalize 
Wiretappmp. 103 U.P.i.L.Rev. 157, 166-67 
t!954). Overhearing loo, is not eavesdrop­
ping. "W hen one man speaks to another In­
takes all the risks ordinarily inherent tn so 
doing, including the risk that the man to 
whom he speaks will make public what he 
has heard. • • • It is Inn a logical and
reasonable extension of this principle that a 
tnan take the risk that his hearer, (rev to 
memorize what In- hears lor later verbatim 
repetitions, is instead recording or transmit- 
to i | !  to another " Katz  v. United States. 389 
I S. 347. 363 n* 188 S.Ct. 507. 19 l..Ed.2d 
576) (1967) (White. J. concurring)

The crucial issue in any overhearing or 
recording situation is instead the right of the
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One o f the tw o decisions ca lled  to  ou r 
atten tion  ho ld ing d irec tly  to  the c on tra ry  is 
from  the Sup rem e C ou rt o f  M ichigan . Peo­
ple v. Beavers, 393 Mich. 554 , 227 N .W .2d 
511 (1975 ), cert, denied, 423 U .S . 878, 96
S.C t. 152, 46 L .E d .2d  111 (1975 ). In  that 
case the cou rt held that in the absence o f  a 
search w a rran t , e lectron ic m on ito ring  o f  a 
de fendan t’s conversation w ith  an in fo rm an t 
constituted an unreasonab le  search and sei­
zu re , under a provision o f  the M ichigan 
Constitu tion s im ila r to ou r own a rt . 1, § 14. 
H ow ever, the M ichigan cou rt he ld , as did 
the superio r cou rt in the case a t bar: 

The adm issib ility  o f  the in fo rm an t ’s testi­
mony is in no way a ffec ted  by ru lin g  
inadm issible the testim ony o f  the two 
police o ffic e rs  [w ho m onitored the con­
versa tion ]. The w a rran tle ss m on itoring  
and subsequent testim ony o f  these two 
witnesses renders ta in ted the transmitted 
account o f  the conversa tion , bu t does not 
in any way p reven t the in fo rm an t from  
tes tify ing  as to  the sta tem en t spoken to 
him directly ,5 

In  a w ell-reasoned dissent, Justice Colem an 
o f the M ichigan cou rt, criticized the position 
taken by her colleagues, s la tin g :

By fede ra l standards and, 1 assume, by 
the standards o f  the m a jo r ity  o f  this 
C ou rt, a record from  a device taped to 
[the in fo rm an t's ] body would be adm issi­
ble in evidence as would he testim ony by 
people listen ing from  a c loset o r  a l tin 
open window o r v iew ing the prem ises 
w ith binoculars. C onversations can be 
w ritten  down o r re la ted  to th ird  parties. 
As a practica l m a tte r, m on ito ring  the 
same consensual conversation th rough it 
"w a lk ie -ta lk ie "  provides no g re a te r de­
gree o f “ in tru s ion ."

witness himself to testify. W here he is enti­
tled to testify, there can be no valid objection 
to the use of an overhearing or recording 
device, and the introduction ot its product nl 
trial. No one should have the right to ex­
clude the testimony of a third party or a 
recordir„ and "rely on possible flaws in the 
|w um  -.s's] memory, or to chal-
lengr llns) credibility without be­
ing -.-set by corroborating evidence that is 
not susceptible of impeachment." Lopez v. 
United States, 373 U.S. at 439 (83 S.Ct. 
138l| Overhearing, too. may he necessary 
for the prnl-'ctuin of an informant Onlv the

I t  serves to encourage de fendan t’s hon­
esty and to p rotect the li fe  o f  the agen t 
o r in fo rm an t. He p lays a dead ly  game 
and the m icrophone a llow s him speedy 
access to  help.

More im po rtan tly , it provides a means 
lo  p rotect the cou rtroom  against deg rad ­
ing and fla g ra n t use o f p e rju ry .

F u rth e r , the ve ry  na tu re o f the narcot­
ics trade  renders it sub jec t to need fo r  
quick action. O therw ise , the "b ird  w ill 
have flow n ,"  the opportun ity  to  listen to 
a “ buy”  w ill have been lost. The requ ire ­
ment tha t the o ff ic e r f i r s t  find  a magis­
tra te  and then try  to describe the conver­
sation lo  he "se ized" and the place (under 
Ka lz , it could he anyp lace, including some 
sidew a lk ) where it is to  be “ seized”  and 
then lo  go w ith the w a rran t ( i f  any) to 
the scene is designed fo r  s e lf-d e fe a t*
L ike  Justice Coleman I believe the b e lte r 

view is that favored hy the g re a t weight o f  
au tho rity . Accord ing ly, in the case a t bar, 
I would hold that the record ing o f respon­
dent G lass' conversations w ith the in fo r ­
m ant B ake r was not a v io la tion  o f  any right 
guaran teed to G lass hy a rt . 1, § 14 o f  the 
Constitu tion o f the S ta te  o f A la ska , and 
that the superio r court e rred  in suppressing 
evidence o f th a t tape record ing on the 
grounds sta led .

S im ila r reason ing leads me to the fu r th e r 
conclusion that there was no ' io la lion  o f  
G lass’ righ ts under a rt . I, § 2 2  o f the S ta te  
Constitu tion . That section provides:

The righ t o f  the people to privacy is 
recognized and sha ll not he in fringed . 
The leg is la tu re  shall im plem ent this le c ­
tion.

most serious reasons grounded m the most 
fundamental policy considerations should 
warrant the failure to use or the suppression 
of relevant and reliable evidence. Kardone  v. 
United States, 308 U S 338. 340 (60 S.Ct. 
266, 84 L.F.d. 307) (1939) Overhearing or 
recording involves none ol those reasons or 
considerations.

A.B.A Standards Relating (o Elect omc Sur­
veillance (Approved Draft, 1971) to 126 27.

5. 227 N.W.2d at 516, (Emphasis it* original,)

6. Id  at 522.
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Unquestionab ly , as recognized by the su­
pe rio r cou rt, and even respondent, B ake r 
would be en titled  to  te s t ify  concern ing her 
own dealings w ith G lass and to re la te  the 
conversations su rround ing  those dealings to 
the best o f  her reco llec tion . T he re fo re , the 
e lectron ic record ing  o f  those conversations 
was not an invasion o f respondent's privacy. 
The electron ic record ing s im p ly  provided an 
accurate record o f  the in crim ina ting  state­
ments made lo  B ak e r and it is undisputed 
that B ake r could te s tify  pe rsona lly  as to 
these statem ents . As s ta led  in Lopez v. 
United S ta tes , sup ra :

S tripped to its essentia ls [respondent’s] 
a rgum ent am ounts lo  say ing that he has 
a constitu tiona l righ t t' dy on possible 
flaw s in the ag en t ’s ir y io ry  o r lo  chal­
lenge the agen t ’s c red ib ility  w ithou t be­
ing beset hy c o rrob o ra tin g  evidence that 
is not susceptib le o f  impeachment. F o r 
no o th e r a rgum ent can ju s t i fy  exc lud ing 
an accurate version o f a conversation that 
the agen t could te s t ify  lo  from  m em ory .7 

J .'onsider th a t a rgum en t to he w ithout 
m erit. L ike  the Sup rem e C ou rt o f  the 
United S ta le s  in Lopez, 1 th ink that the risk 
respondent lo ok  in dea ling  w ith B ake r in­
cluded the risk th a t the words spoken 
“ would he accu ra te ly  reproduced in court, 
w hether hy fa u lt le s s  m em ory o r mechanical 
record ing . " 8 See a,Iso S ta te  v. Hoy, 54 
Haw . 513, 510 P .2d 10GU (1073 ).

The m a jo rity 's  re liance on While v. Da­
vis, 13 Ca l.3 (l 757 , 120 C a l.R p lr . 94, 533 P.2d 
222 (1975 ), is, 1 believe, com plete ly unw ar­
ran ted . 1 see lit t le  s im ila rity  between the 
su rve illance done in the case at b a r and 
that done in While, where police o ffic e rs  
engaged in wholesale secret record ing o f 
un iversity  class discussions in o rd e r to com­
pile dossiers on those present, ra th e r than 
as p a rt o f an investigation  o f  specific c rim i­
nal ac tiv ity . C en tra l to the C a lifo rn ia  Su ­
preme Court's condem nation o f  the su rve il­
lance in th a t case was the obvious th rea t 
posed to F irs t Amendment freedom s, and 
ils  recognition tha t, '" T h e  v ig ilan t protec­
tion o f  constitu tiona l freedom s is nowhere
7. 373 I'.S. a I I3!», 83 S.Ct at |38t*.

more v ita l than in the com m unity o f A m eri­
can schools.’ ’ ’ 120 C a l.R p tr. a t 101, 533 
P.2d a t 229, quoting the Suprem e Cou rt o f 
the United S ta tes in Shelton v. Tucker, 364 
U .S . 479, 4S7, 81 S .C t. 247, 251, 5 L .Ed .2d 
231 (1960 ). In  short, any gove rnm enta l in­
terest that m ight have been fu rth e red  by 
the type o f su rveillance carried on in that 
case was held lo  be o u tw t ’ghed by a free  
society's in terest in having the university 
c lassroom  rem ain a fo rum  fo r  the fre e  ex ­
change o f  ideas. I ce rta in ly  applaud the 
decision in While, but what tha t a ll has lo  
do with the situation in the case a t bar is 
beyond my ken.

I would reverse the supe rio r c ou rt ’s sup­
pression order.

S T A T E  o f  A la ska , P e tit io n e r,
\.

M ichael T liu R N T O N , R esponden t. 
N o. 3764.

Suprem e Cou rt o f  A laska .

Sept. 15, 1978.

The Superio r C ou rt, F ou rth  Judicia l 
D istric t, Fa irbanks , Jay  Hodges, J ., entered 
o rd er suppressing evidence consisting o f 
tape record ings o f conversations between 
defendant and police in fo rm ant and State's 
petition fo r  review  was gi ante I. The Su ­
preme C ou rt, Boochever, C. J . hold that 
r< ord ing o f conversations v io lated de fend ­
ant's rights under S la te  Constitu tion .

A ffirm ed .
Bu rke , J ., filed a dissenting statem ent.
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exclusionary rule s critics
By Ronald K.L. Collins 
and Robert C. Welsh

Eugene, O re.
Current attempts lo  m odify the ex­
clusionary ru le  in law  ca ll to m ind 
Woody A llen ’s sage observation that 
ibe lion  and the lam b sha ll lie  down 
together, but the lam b  won’ t get 
much deep .
At issue Is wnether the U.S, Supreme 
Court should adhere  to its n e a rly  70- 
year-o ld ru le  that evidence obtained 
in v io lation o f the Fourth Amend­
ment prohib ition against unreason­
able searches and seizures m ay not 
be used in a c rim ina l tria l.

Second, the a lleged benefits to be 
derived from  the good-faith excep­
tion a re  not worth the comprom ise 
that ou r society would have to strike  
w ith  fu n d am en ta l c on s titu tio n a l 
rights. There is no re liab le  evidence 
that the exclusiona-.y ru le  signifi­
cantly in terfe res with ou r ab ility to 
apprehend and convict crim ina ls . As 
a  1978 study by the U.S. com p tro lle r 
genera l concluded, on ly  four-tenths 
o f I percent o f a l l fed e ra l prosecu­
tions from  Ju ly to August o f that 
y e a r were Jeopardized by the exc lu­
sion o f evidence.

In the case o f I llin o is  vs. Gates, oppo­
nents 01 the ru le  have succeeded In 
persuading the : cou rt to conside r 
whether I l le g a lly  seized evidence 
may nonetheless be introduced In a 
tria l when fhe po lice  acted on the 
basis o f a "good fa ith ’ ’ .b e lie f that 
their actions were constitutional.

Th ird , adoption o f the good-faith ex­
ception would undo many advances 
that have, occurred as. a resu lt o i the 
exc lusionary ru le . Since the supreme 
court extended the ru le  to the states 
in 1961, many police departments 
have developed ongoing Instruction 
program s in search-and-selzure law . 
The use o f search w arrants has in­
creased d ram atica lly . .  .

Some arguments fo r  adopting this . 
position have great su rface  appeal. 
Why should p rosecutors be prohib it­
ed from  using re lia b le  evidence o f 
the defendant's guilt when the p o lic e . 
believe that th e ir actions were legal? 
This ra tiona le  seem ? fo rc e fu l In .the 
context o f the .G ates case, where 
police o ffic e rs  re lied  upon a court 
search w a rran l that la te r was de­
c lared Invalid .
Proponents o f the good-faith ra tion ­
a le a re  not lik e ly  to lim it th e ir a rg  i- 
ments to the circumstances In th e , 
Gates case. P resum ab ly , they would 
allow  adm ission o f most Im p rope rly  
gathered evidence w henever the po­
lice believed they were obeying the 
law. .
The argument fo r  a good-faith excep­
tion fa lls  on no few er 'than three 
counts.
First, as a statement o f constitutional 
law, It breeds governm enta l d isre ­
spect fo r  constitutional restraints. As 
a search-and-selzure expert, P ro f. 
Wayne LaFave o f the University o f 
Illino is , recen tly  observed, adoption 
o f the good-faith exception would en­
tail a "rev is ion  o f the old quip that 
’close on ly  counts In horseshoes and 
grenades.’ ”  N o r Is the re  Is no reason n  
to assume that the good-faith ration ­
a le , I f  le t loose in the Gates case, 
would not m ove to o th e r constitution­
a l fronts. W ould courts em brace the- 
proposition that " ‘ d o s e ’ counts”  
when a  m unicipality  bans certa in  * 
form s o f constitutional exp re ss ion /o r * 
when a judge denies the news m edia 
access to c rim ina l proceedings? j  •

The good-faith.exception would Jeop­
ard ize '-'theso^ca iinp lishm en ts be­
cause Itp la c e s  a  p rem ium  not on an 
o ffice r's  Know ledge o f the law  but on 
his Ignorance, ftb y  should po lice de­
partm ents-adopt and en fo rce  In ter­
nal guidelines confin ing police dis­
cretion 1 1 Ignorance Is the standard? 
Notably,-It rem ains a m ystery wheth 
e r the police In the Gates case had 
o r  fo llow ed departm ental guidelines.4* **• * r*• '*•*.». | * r
I f  a sup rem e'court m a jo rity  Is de te r­
mined to re trao .- in -4h ls a rea , It Is 
better that It take a d iffe ren t ap­
proach. Instead o f sanctioning un­
constitutional po lice conduct by ad ­
mitting illega lly  obtained evidence, 
the cou rt shotlld sh ift the good-faith 
deba te  d lr e c l ly  In to  the F ou rth  
Amendment a rena  in ordei ’ o de ter­
m ine whether such actions a re  com ­
patible with the umtv.dment’f- e x ­
pressed com m and o f rea sonab le ­
ness. This tactic at least would p lace 
the good-faith exception within add­
ed constitu tiona l boundaries and 
would not th e re fo re  perm it excep­
tions to otherw ise protected rights.
D e fend ing  the exc lu s ion a ry  ru le  
does not mean that society Is power­
less to protect Itse lf. But American 
society cannot c a ll Itse lf free  I f  It 
fights c rim e  by Im p rison ing  the 
Fourth AmendemenL

Robert C  Welsh Is assistant profes­
sor o f political science at the Univer­
sity o f California at Los Angeles. 
Ronald IL L  Collins teaches constitu­
tional lawi.at - Willamette University 
In.flalenfc'Ore. ’ Zf. ■. . ,
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qouriB would tegt the f’j-easonablc

O P I N I O N S

•;; N o t long after President Reagan’s 
•. Task Force on Violent Crim e recom- 
•; mended in 1981 that Congress legis­
l a t e  a "good-faith exception” to the 

so-called "exclusionary rule," a Task 
j  Force  member told me privately that 
•Athe rule did not really prevent many 
j criminals from going to jail.

But, he said, people thought it did. 
:;,Tn his view, something therefore had 
V.sto be done about the exclusionary 

so that people would believe 
’ som eth ing  w as being done about 
J  crime.
w  • The rule, promulgated for federal 

criminal prosecutions in 1914 and ex­
tended to state courts in 1981, pro- 

, yldcs that evidence seizcu in violation 
P  of Fourth  Am endm ent prohibitions 

against unreasonable and improperly 
' warranted searches and seizures is 

inadmissible in criminal trials.
A s  fe a r  o f c r im e  has becom e 

I  epidemic in America, the myth has 
-. spread that stream s of criminals are 

going free because the exclusionary 
rule prevents the evidence against 
them from being used in court. The 

I  F ifth  Circuit Court of Appeals has re­
sponded with an exception to the rule, 

’providing tha t unconstitu tionally

seized evidence is admissible,if |h e ; 
police had a reasonable, gpojj-faith f M J  ( , 
belief that they were acting properly; i p  / i  

La st week the Supreme Court neprd 
arguments on whether it top.should 
adopt a "good-faith exception," pre­
sumably for courts at all levels, pivc, 
justices already have indicated spme

T o m  H  v 

f  W c k e r : 1

willingness to modify or aboljsn,thp,; ' t k 
■rulp,. expressed hpre do not necessarily

Ip an article in the December 1981. ^>ose of W Pally Ne-'s-fllner

ns and Silas Wasserw; A’v fc M r t iK fc #
ienced public de fen ;1 :.,^rred fropj) yiojpting tljp Conkljutic... j p

; unless he knows that his actlrinsare In 
facj; unconstitutional"; and the dan-

issue of the Georgetown Law^purnab 
William Mertens r~A oll“'’ 
strOm, both DApci'ier 
ders, argue compellingly that for the 
Supreme Court to take such a step 
would significantly widen police I 
tude and water down ~
ment protections.1 , „   , , ..

Their article is too long and (Retailed l ty rof ar) officer's, actjom No t only 
to be easily condensed, Eutdaveral of • would that often cpijdppe the action; 
their points can be summarized: j . '".but also, if It dicj the pourt would not 

1. Deterrence of police misconduct need to decide whether or how tie  
will be diminished under a good-faith C o n s t i tu t io n  anight h p ve  been
AYAAntinn nita hAAfincn thn AYAAntlnn . yiolatedl O fficeiS VVpUld t)0 “left inexception rule because the exception 
inevitably will substitute for the spe­
cific standards of the Fourth Am end­
ment a te st of the "general reaso­
nableness" of police searches and sei­
zures.

But a police officer "cannot be de-

welcome ignorance! free to make 
such 'reasonable' mistakes, in 'good 
faith’ forever.’,'1 ,

2. The’ good-faith exception also 
would undermine what the author^ 
call "system ic deterrence." A t their

own discretion, for example, D istrict 
of Columbia police used to stop autos 
for routine license and registration 
checks. But iii 1979 tlie Supreme Court 
held such checks unconstitutional, un­
less the officer stopping the car had 
"articulable suspicion’.’ of criminal 
activity. The decision brought on im­
mediate cessation of rc atine checks in 
the D istrict and other jurisdictions.

•tv. I f  the court had ■ aken a "good- 
faith" approach, or had applied a test 
of "reasonableness” rather than the 
standards of the Fourth Amendment, 
routine shp-and-check procedures 
probably v/ould stiti be common in 
many jurisdictions; and in fu turjtha t 
con’ I happen on far more serious con­
st!. Clonal questions.

3. In deciding upon the good faith 
and reasonableness of an officer’s ac-, 
tion, what standards would the courts 
apply? Who would bear the burden of 
proof? What evidence on the question 
of good faith would be admissible? If a 
criminal defendant, for example, had 
to prove bad faith or unreasonable­
ness on an officer’s  part, the defen­
dant’s rights m ight be doubly en­
dangered, for such proof could be dif­
ficult to establish. ,

U
O r suppose the defense contends 

i that an officer, was weil-trained and 
•should have,jtnown better.^han to 

'• 1 v io la te ’a defendant’s  righ ts,’hence 
f jould not jiaye.been acting mistaken- 
> ly but in good faith. The prosecution 
r might have to argue that the officer 
‘.was not well trained: poor training 

might actually become a police aid in 
m aking unconstitutional searches 
and seizures starvl up in court.

4. If, to protect constitutional rights • 
under a good^lth  exception; o ffice rs(

, were made personally liable In! c iv il.
• and criminal law for Fourth Amend­
ment violations, the authors argue I 
that law enforcement might actually 
suffer, policemen in ambiguous 
situations,! fearing personal liability 1 
for wrongful action, might refuse tor 
act at al|—possibly permitting morel 
criminal̂  foescape justice than |he 
exclusionary rule does. •%.; ?‘,i ;

Th e  argiip|ent,>of w hich-thes/ 
points 0 : $  but a sample, is comple 
but the logic is persuasive:' a gooc ■ 
ftrlih exception will weaken not jul 
the exclusionary rule but the Fourll 
Amendment Itself. (

Class N.Y, Times Newt Service
■ ' VP. . .1 , v. • .'W



Few Criminals Appeal, Says 
Survey, and Fewer Succeed

By PH IL IP HAGER, Times Stojl Writer 2 _ /  S ’!&

S /N  FRANCISCO—Of the few 
criminal defendants who exercise 
their right to appeal, very few win 
reversals of their convictions, ac­
cording to a new study of the 
Califom' % Court of Appeal.

The study, based on an analysis of 
court data here and interview ‘  with 
justices, concludes that critics’ 
claims that appellate courts over­
turn too many convictions is a "red 
herring."

5% ) resulted in reversals.
"The notion that (legal) loop­

holes allow large numbers of crimi­
nals to escape their Just deserts is a 
recurring theme in our public dia­
logue on criminal justice," Davies 
said. "But this study and other 
research suggest that this theme is 
Beriously flawed."

Among other things, the study, 
found that:—Nine of 10 defendants convict-

The 101-page document, an un-c. ed had pleaded guilty withov ^omg 
usually detailed look at a state to trial, thus virtually foreclosing
appellate court, was published last 
week by the American Bar Founda­
tion, a legal research organization

appeal. Of those convicted by a Jury, 
about half appeal Overall, only 
about one in 20 convictions i£

supported by the American Bar ‘/-appealed;,*^
Assn. It  was preparedby ThomasTfir^r ■ .^Mostappealsoffer little indlca- 
Davies, a research attorney for'the . - liori that the defendant ls  iiuiocent, 
foundation. In a l l  he studied 541 and the courts therefore are reluc-
criminal appeals that came before tant to reverse convictions, particu-
the court here during the mid-1970s larly in serious crimes. Unless a
and found that only 26 (or less than Please »ee REVERSALS, F-ge *1

*- i
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legal error has affected the verdict, 
the court will find the error to be 
"harmless’’ and allow convictions to 
stand. Of the cases studied, 204 legal 
errors were found by the court but 
only 26 led to reversals.
.;One unnamed Justice Interviewed 

in the study was quoted as saying, " I 
will confesj that I sometimes get 
really irritated when I get (an 
appeal > that seems to boast that 'I'm 
guilty all right but the cops didn’t 
follow the rules when I was con­
victed, so turn me loose.' '
JThe fact that the court found few 

appeals convincing confirmed-a , 
vlpw held by many legal authorities. .

Jesse H. Choper, dean of law at '5 
the University of California, Berke-,^. 
ley, asked to comment on the study, 
observed: "The criminal appellant - 
has everything to gain and nothing . 
to lose. There’s always hope. And 
filing an appeal may even have 
therapeutic value. Bi t as a result, 
many appeals Just don't have much 
substance to them."

'But Choper agrees that even a . 
single reversal can have broad 
Impact on the criminal Justice sys­
tem when it involves a key legal 

" question, such as the admissibility" 
of confessions or the rules of search 
and seizure. " It can affect the way 
police cc nduct investigations) it can 
affect the way prosecutors conduct
caseB," he said.Davies, In an interview, acknow­
ledged that reversals In some cases 
can have effects well beyond their 
numbers. But he stressed that it is 
more often the state's Supreme 
Court, rather than the intermediate 
appellate courts, that Issue land­
mark rulings. The appeal courts 
may Implement new rules but rare­
ly  do they create them, he said, ’
—‘Applying. , .Standards*,

"The Judges o f the Court of 
Appeal don’t see themselves as 

.having the same responsibility for 
fSrtlculating legal standards as does 
'the Supreme Court," he said. "They 
Jficc themselves as simply applying 
ijftosc standards to specific cases." 
C ilThe state Court of Appeal in- 

; M tides;v?7 justices sitting in six

the same period. .The foundation study focused on 
a group of cases before the Court of 
Appeal here from 1974 to 1976. That 
court's reversal rate of 5% at that 
time compares with the 10% rate 
among cases being handled by the 
state Supreme Court and through- 
oiu the Court of Appeal. Most 
reversals permit retrials, but in 
some cases retriald are not possible, 
such a& when key evidence may not 
be used or when witnesses are no 
longer available.Most of the appeals filed here 

"raised c la im s'o f prejudicial evi­
dence, illegally obtained evidence, 
erroneous Jury instructions, insuffi­
cient evidence of guilt, Improper 
^comments by the prosecutor, inade- 

!? quate representation by "defense 
counsel and tmproperly-iobtained. 
confessions. /•**•'.'

Davies’ analysis concluded that 
the court Is reluctant to .reverse 
convictions unless there were 
"egregious errors" during the trial. 
Most of the cases, he said, "involve 
serious crimes and little if any basis 
for doubt about factual gu ilt”

I::::;::::.:::;:;;

W.V.V. v.v.;v.7.

‘Punish the Prosecutor*
One of the Justices interviewed 

for the study noted that the clear 
showing of guilt frequently led the 
court to find that any procedural
errors thud <v;surred were “ harm- ..........
less" and coJd  not have affected 
the trial outcome. This justice, citing 
an ethically dubious tactic by a 
prosecutor in a case, remarked, 
"Sometimes you’d like to reverse a 
case to punish the prosecutor in a 
case like this, but he isn’t the one 
who gets punished if you reverse 
(the conviction)."The study also found that the 
more serious the crime, the less 
likely a conviction will be reversed. 
Convictions fo r murder and rob­
bery, for example, were reversed 
less than 2% of the time, By 
contrast, the rate was about 17% for 
fraud, forgery and bribery convic­
tions.The data "tend to refute" the 
notion that the court is "eager or 
oven willing", to reverse serious 
convictions on the basic o f proce-

“ * • - » - » i u  - .  At_ .  - A . . j . .  ^

,V.V.%%VA%V:.\\VAV.V.,.VAV.V,\\,.VA\-.VÂVAV.,iV.V.V//.r.,A%VAV.V/AV.V.V.V.V#̂V.VAV.VAV/.V.V.V.V.

f.v.v.v.v.v.v.v/.v.v.v.v.v.v.v/.v.v.v.v.'Jf’.'.'iA.'f'f::::::::::::::

V.V.V.V.Y.’.V.V.V.

throughout ̂ t e . . B ^ ^ d u ^  con
law, the-appellate court must fo r- 

•mally review all appeals from crim­
inal trial judgments. In fiscal 1661, 
(be appellate courts issued 3,891 
Opinions on criminal appeals. The * 
*  late Supreme Court, exercising die- 

. Ijretionary review of appellate decl-

in.'s::

::::::::::: t:::; t: tv. •. v. -.tv̂ .'t/av.v.v.v.v.v.v\v.v,%va\v.v.v,v.v.v.v.v.

eluded.
' It quotecf a justice as'saying, "The 

difficulty is that some of the rules 
aren't really related to the ascer­
tainment of truth in the case and 
they get bogged down in procedural £: 
questions'thatimay be pretty pe-J"
rioheVaL&M vv.Ci&vi«.. -
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cost of incarceration
By Leonard Insklp
Associate edi^c/

j,"Lock morp of ’em up," Is a popular 
response.fo crime. "Stop the growth 
of government, cut taxes," Is a popu­
lar response to high taxes and bud- 
getrdeflclts. But you can’t have It 
both ways.
/Minnesota built one of the most se­
cure men's prisons In the country, 
the new Oak Park Heights facility, 
but'ihaSrt't had enoligh money to 
open It fully. Meanwhile, there’s talk 
of building a new women's prison to 
rep'ace the old one ot Shakopee. 
Hennepin County, despite cuts .In 
moiiv programs, Ic expanding ils Ju- 
ve. ' 'entlon facilities.
Noi ti.-.- gh people moke the connec­
tion t-;ween getting tough and 
spending tax money, or between 
spending more here and less there. 
One group docs. It’s the Influential 
Minnesota Citizens Council on Crime 
and Justice (formerly colled Correc­
tional Service of Minnesota).
The council Is studying whether Min: 
nesota needs the cnfcnclty of all Its 
prisons, whether spending can be re­
duced, whether Institutions cnn t}() 
closed or shrunk, whether lower-cost 
or more-effective alternatives cnn be 
found. At'a minimum, the council 
wonts tO.Ienivi the cost or Incarcera­
tion and moke sine the public knows 
It. fIt’s up against the kind of get-tougher 
attitudes expressed by the attorney 
general candidates lost fall. Republi­
can Elliot Rothcnbcrg urged tougher 
jpntcnclng guidelines. Democrat Hu* 
iiirt.Humphrey III, the winner, de-
ij[ ided.the guidelines In general but 
ji.,!|\)sed«"mondotory minimum In-iii :il)rntlnn" tnr rAalWnnltnt Knrotnr.

les. Both proposals would result In 
more people in prison. Neither can­
didate’s literature mentioned What 
their proposals might cost or; where 
the money would come from., t
Gov. Rudy Perplch wants., public 
spending reexamined to get leaner 
government, ahd he’s said he wel­
comes Ideas from people outside 
government. The council oh crime 
and justice can provide On Informed 
perspective. And, though It Is still 
assembling data and has not reached; 
any final conclusions, the bound) 
will make recommendations to the 
governor, Legislature and Depart­
ment of Corrections, says Richard’ 
Erlcson, executive director.

The committee's funr'.(on, Erlcson 
says, Is to ask tough questions — 
questions that might' not be asked 
elsewhere.
Example: Minnesota has on old pris­
on for women. Something better Is 
needed. But must the state spend up 
to $15 million for a new prison, us 
some propose? Or could a place like 
Rochester stotc hospital, closed tast 
year, be converted to n women’s 
prison? There’s tnlk of closing col­
leges. Could one of litem be used? 
What about the Oak Park prison, 
built nt a cost o f $31 million but only

u ;  y>.. p . .
1982, hds eight totally (zgregated 
sections,‘ cach'for about 80 prisoners. 
Could part of Oak Park be used for 
women? .

The council, with help from the 
Northwest Area Foundation, set up a 
12-member prison committee, head­
ed by Mmtha Atwater of Wayzata. 
Among Its members are a former 
cc’-redlons commissioner, two rail­
road presidents (one retired), n mln-, 
Ister of a prominent Minneapolis 
church) two corporation presidents. 
This week the committee will hear 
from Orville Pung, commissioner of 
corrections, and Frank Wood, Oak 
Park warden.

Example: The old Stillwater prison, 
built around t|ie turn of the century.. 
When nearby. Oak Park prison (•400 
beds) was built, a trndeoff was that 
Stillwater (1,152 beds) would be 
modernized and reduced to a more 
mnnogcal e size, perhaps half the 
present size or less, Stillwater Is. a,... 
open and nearly full. Should thot 
policy continue? . i
Exnmple: 107 Wisconsin prisoners 
(perhaps more Inter), as well as 
some federal prisoners, are houst. 
In Minnesota prisons for $55 a day 
per prisoner. That policy was adopt­
ed to help get Onk Pork open. But 
does that $55 cover the true cost of 
Minnesota’s prison program? (The 
cov.icil suspects It doesn’t.) Might 
th i policy encourage Minnesota to 
create a prison staff bigger than Min­
nesota’s long term needs? (It mliht.) 
Could the policy make II easier to 
promote get-tough sentencing, re­
gardless of cost, need for such sen­
tencing, or diversion of resources, 
from other programs? (The council 
fears It might.)

ample), rather than long-range oper­
ating costs to be funded by future 
legislatures and county boards. Uni­
versity of Minnesota criminologist 
David Ward gave the prlson-study 
committee one estimate: "Over a 30- 
year period capital outlay cost for n 
prison Is only going to represent 8 
percent of the cost. Ninety-two per­
cent Is going to be accounted for 
largely by staff salaries followed by 
food and other expenses.!’ If a wny Is 
not found to reduce Stillwater's oper­
ating budget, then the budget for Oak 
Park, when fully funded a. close lo 
$10 million a yenr, will slmpiy be on 
top of what the stole previously 
spent for prisons.

ell operates crlme-vlctlm centers In 
the Twin Cities that have served 
1,5.000 people. On the average, the 
victims “ are net demanding long, 
long sentences," says Erlcson. What 
they want, he snys,.ls accountability, 
which can mean restitution or. re­
pairs. The feedback from victims Is 
not consistent with demands. for 
iongci; sentences, he snys.

Meanwhile, snys Erlcson, crime 
rotes arc stabilizing or even falling. 
One renson Is that the population of 
young adults, a crlmc-prono group, Is 
headed downward. Pnrnllels exist In 
the closing or schools and In ihc drop 
In highway deaths.

hnlf.flllffHO Thnl brlann nrwinoH In Governments have a tendency to fo-
n ia  nn Inlllnl rnttlo /hnnrlino tnr ay.

There's also a matter of priorities. 
Prison,, compete for public funds 
with community programs related to 
crime: probation, diversion, halfway 
houses, community service, nid for 
crime victims. Many such programs 
have suffered budget cuts, a trend 
thnt worries Erlcson.

The council has been around since 
1957. Supported by the United Way, 
foundations and corporotlons, the 
council hos n budget oil $500,000, 
Including the slate money, and a 
staff of 15.
"We’re a small voice nl a time when 
most everyone Is willing to dish out 
longer sentences," says Eiicson. 
"But It's our job to stimulate thinking 
about alternatives," to say to legisla­
tors and the public, "Go slow, folks. 
Insist you hove good answers.',1 . ,

P n r l ln l lu  w ith s ln fn  funilQ th e  rn t in .

The flush years of the 1970s. mn»1e It 
rclnllvcly ensy for Minnesota to un­
dertake things like a new zoo and 
and a new prison, while continuing 
to support an old zoo and old prisons. 
Today, as Tcrplch tins said, It's time 
lo reexamine. The state Is fortunate 
to hove n long-established, respected 
orgnnlz Inn like the Citizens Council 
on Crln t and Justice to help In that
rr<<Ynmlni> Inn

a!
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LEGISLATIVE AFFAIRS AGENCY

M  E M O R A N D U M  January 23, 1984

SUBJECT:

TO:

FROM:

You have asked for a brief summary of the issues raised in 
two cases now before the United States Supreme Court dealing 
with the so-called "goc J faith" exception to the exclusion­
ary rule.

The Fourth Amendment to the United States Constitution pro­
tects the privacy of persons by prohibiting unreasonable 
searches and seizures of their persons or property by the 
police. The essential requirement of the Fourth Amendment 
is that, except in certain emergency situations, searches 
may be made only pursuant to a warrant issued by an indepen­
dent magistrate or judgr and supported by a finding that 
there is "probable cause" to believe that the place to be 
searched contains evidence of a crime. The warrant must 
describe with particularity the place to be searched and the 
items co be seized. The police seeking the warrant must 
swear that their knowledge is based on personal observation 
or on information supplied by a credible and reliable 
informant. But under a ruling handed down by the Supreme 
Court last term, a magistrate must consider the "totality of 
circumstances" and make a "practical, common-sense decision" 
on whether to issue a warrant.

Despite all these safeguards, and despite the best efforts 
of police to comply, defective warrants are frequently 
issued. Evidence seized under the authority of such warrants 
is obtained in violation of the Fourth Amendment and, under 
the "exclusionary rule", is routinely suppressed at trial.

|

"Good faith" exception to 
the exclusionary rule 
(Work Order No. 13-1801)

Senator Vic Fischer
Chairman, Senate State Affairs Committee

Edward H. Hein p f \ j^
Legislative Counsel
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The result is that otherwise strong cases are often lost 
because crucial evidence cannot be introduced.

The exclusionary rule has applied in federal criminal cases 
since 1914 and in all t tate criminal trials since 1961. The 
primary rationale for the rule is that by suppressing evi­
dence that is illegally seized it is thought that police 
will be deterred from making unreasonable searcher, and will 
have more respect for citizens' privacy. At issue in the 
cases now before the Supreme Court is whether the rule can 
have any deterrent effect on police who act reasonably and 
in good faith, and who do everything that could be expected 
of them, including obtaining a search warrant. The question 
is whether the exclusionary rule should be applied mechan­
ically and absolutely, or whether a "good faith" exception 
should be created.

The arguments for creating the exception are that the cost 
of excluding relevant evidence in criminal trials is too 
high, that too many criminals are going free on "technical­
ities", and that the rule cannot serve any deterrent effect 
when the police are not guilty of any misconduct:. The argu­
ments against creating the exception are that the rule 
really does make the police and the judges and magistrates 
who issue warr£in;:s more careful, that it keeps the police 
from casually invading citizens' reasonable expectations of 
privacy in their hom^s and elsewhere, and that relatively 
few cases are actually dismissed because of application of 
the rule.

Both of the cases that were argued before the Supreme Court 
last week involved police searches based on defective wa r­
rants. In Massachusetts v. Sheppard, a magistrate signed 
and the police' used a form warrant for drug searches to 
obtain evidence from a murder suspect's home. The suspect 
was convicted on the basis of the evidence, but the state's 
highest court overturned the conviction, saying that the 
evidence should have been suppressed because the warrant did 
not properly describe the items to be seized. A new trial 
was ordered.

In the companion case, United States v. L e o n , a federal 
trial judge in California suppressed evidence of drugs 
seized by police who obtained a warrant from a state judge 
on the basis of information from a caller's tip. The judge 
ruled that the warrant was not based on adequate "probable 
cause". The Ninth Circuit Court of Appeals agreed.

EK H :oj b 
J2/063



LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U M  January 23, 1984

SUBJECT: "Good faith" exception to
the exclusionary rule 
(Work Order No. 13-1801)

TO: Senator Vic Fischer
Chairman, Senate State Affairs Committee

FROM: Edward H. Hein
Legislative Couhsel

You have asked for a brief summary of the issues raised in 
two cases now before the United States Supreme Court dealing 
with the so-called "good faith" exception to the exclusion­
ary rule.

The Fourth Amendment to the United States Constitution pro­
tects the privacy of persons by prohibiting unreasonable 
searches and seizures of their persons or property by the 
police. The essential requirement of the Fourth Amendment 
is that, except in certain emergency situations, searches 
may be made only pursuant to a warrant issued by an indepen­
dent magistrate or judge and supported by a finding that* 
there is "probable cause" to believe that the r 1ace tc be 
searched contains evidence of a crime. The warrant must 
describe with particularity the place to be searched and the 
items to be seized. The police seeking the warrant must 
swear that their knowledge is based on pers nal observation 
or on information supplied by a credible and reliable 
informant, hut under a ruling handed down by the Supreme 
Court last term, a magistrate must consider the "totality of 
circumstances" and make a "practical, common-sense decision" 
on whether to issue a warrant.

Despite all these safeguards, and despite the best efforts 
of police to comply, defective warrants are frequently 
issued. Evidence seized under the authority of such warrants 
is obtained in violation of the Fourth Amendment and, under 
the "exclusionary rule", is routinely suppressed at trial.



Senator Vic Fischer 
Page 2
January 23, 1984

The result is that otherwise strong cases are often lost 
because crucial evidence cannot be introduced.

The exclusionary rule has applied in federal criminal cases 
since 1914 and in all state criminal trials since 1961. The 
primary rationale for the rule is that by suppressing evi­
dence that is illegally seized it is thought that police 
will be deterred from making unreasonable searches and will 
have more respect for citizens' privacy. At issue in the 
cases now before the Supreme Court is whether the rule can 
have any deterrent effect on police who act reasonably and 
in good faith, and who do everything that could be expected 
of them, including obtaining a search warrant. The question 
is whether the exclusionary rule should be applied mechan­
ically and absolutely, or whether a "good faith" exception 
should be created.

The arguments for creating the exception are that the cost 
of excluding relevant evidence in criminal trials is too 
high, that too many criminals are going free on "technical­
ities" , and that the rule cannot serve any deterrent effect 
when the police are not guilty of any misconduct. The a r g u­
ments against creating the exception are that the rule 
really does make the police and the judges and magistrates 
who issue warrants more careful, that it keeps the police 
from casually invading citizens' reasonable expectations of 
privacy in their homes and elsewhere, and that relatively 
few cases are actually dismissed because of application of 
the rule.

Both of the cases that were argued before the Supreme Court 
last week involved police searches based on defective war­
rants. In Massachusetts v. Sheppard, a magistrate signed 
and the police used a form warrant for drug searches to 
obtain evidence from a murder suspect's home. The suspect 
was convicted on the basis of the evidence, but the state's 
highest court overturned the conviction, saying that the 
evidence should have been suppressed because the warrant did 
not properly describe the items to be seized. A new trial 
was ordered.

In the companion case, United States v. L e o n , a federal 
trial judge in California suppressed evidence of drugs 
seized by police who obtained a warrant from a state judge 
on the basis of information from a caller's tip. The judge 
ruled that the warrant was not based on adequate "probable 
cause". The Ninth Circuit Court of Appeals agreed.
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I N T E R E S T  O F  A M I C I  C U R I A S 1 

T h e  A m e r i c a n  C i v i l  L i b e r t i e s  U n i o n

is a n a t i o n w i d e ,  n o n p a r t i s a n  o r g a n i z a t i o n  

o f  o v e r  2 5 0 , 0 0 0  m e m b e r s ,  a n d  t h e  A C L U  o f  

I l l i n o i s  is o n e  o f  i t s  s t a t e  a f f i l i a t e s , 

d e d i c a t e d  to p r e s e r v i n g  a n d  p r o t e c t i n g  

t h e  l i b e r t i e s  s a f e g u a r d e d  b y  t h e  C o n s t i­

t u t i o n  a n d  its B i l l  o f  R i g h t s .  T h e  p r o ­

h i b i t i o n s  a g a i n s t  u n r e a s o n a b l e  s e a r c h e s  

a n d  s e i z u r e s  e m b o d i e d  in t h e  F o u r t h  A m e n d ­

m e n t  a r e  c r i t i c a l l y  i m p o r t a n t  a m o n g  t h o s e  

s a f e g u a r d s .  T h e y  b e l o n g ,  as J u s t i c e  

J a c k s o n  f o r c e f u l l y  o b s e r v e d  a f t e r  h i s  r e­

t u r n  t o  t h e  C o u r t  in 1 9 48, " i n  t h e  c a t a­

l o g  o f  i n d i s p e n s i b l e  f r e e d o m s . "  B r i n e g a r  

v. U n i t e d  S t a t e s , 338 U . S .  160, 180 (1948) 

( d i s s e n t i n g  o p i n i o n ) .

T h e  A m e r i c a n  C i v i l  L i b e r t i e s  U n i o n  

h a s  p a r t i c i p a t e d  i n  m a n y  o f  t h e  l e a d i n g  

d e c i s i o n s  b y  w h i c h  t h i s  C o u r t  n a s  g i v e n

1. A letter consenting to the filing of this 
brief has been lodged with the Clerk.
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s h a p e  a n d  l i f e  t o  t h e  F o u r t h  A m e n d m e n t ' s  

g u a r a n t e e .  I n d e e d ,  t h e  A C L U  f i l e d  t h e  or.l 

b r i e f  b e f o r e  t h e  C o u r t  i n  M a p p  v. O h i o  

u r g i n g  a p p l i c a t i o n  o f  t h e  e x c l u s i o n a r y  

r u l e  t o  t h e  s t a t e s ,  a n d  w a s  i n v i t e d  b y  the 

C o u r t  t o  r a i s e  t h e  p o i n t  a t  o r a l  argument. 

3 6 7  U . S .  643, 646 n . 3  (1961). W e  a p p e a r  

h e r e  a m i c i  c u r i a e  b e c a u s e ,  i n  l i g h t  o f  th 

o r d e r  r e q u e s t i n g  r e a r g u m e n t ,  t h i s  c a s e  nc 

a p p e a r s  t o  p r e s e n t  t h e  m o s t  s e r i o u s  r i s k  

f a c e d  b y  A m e r i c a n s  in r e c e n t  y e a r s  to-the 

p r e s e r v a t i o n  o f  t h e  F o u r t h  A m e n d m e n t  as i 

r e a l  b a r r i e r  to u n c o n s t i t u t i o n a l  searche. 

a n d  s e i z u r e s .

I n  t h e  v i e w  of a m i c i , a n y  q u e s t i o n  

c o n c e r n i n g  g o o d  f a i t h  d e f e n s e  is n o t  

p r o p e r l y  b e f o r e  t h e  C o u r t ,  n o t  o n l y  for 

t h e  r e a s o n s  s e t  f o r t h  b y  J u s t i c e  S t e v e n s  

d i s s e n t i n g  t o  the o r d e r  f o r  r e a r g u m e n t ,  

b u t  a l s o  f o r  t h e  re a s o n ,  a d v a n c e d  b y  

r e s p o n d e n t s ,  t h a t  I l l i n o i s  a d o p t e d  

t h e  e x c l u s i o n a r y  r u l e  as a m a t t e r  o f



s t a t e  l a w  i n  1 9 2 3  a n d  s t o u t l y  a d h e r e d  t o  

i t  a g a i n  a f t e r  W o l f  v. C o l o r a d o ' , 3 3 8  U . S .  

25 ( 1 948). Sc° E l k i n s  v. U n i t e d  S t a t e s , 

364 U . S .  206, 226 ( 1 9 6 0 ) ( c i t i n g  I l l i n o i s  

c a s e s ) . S h o u l d  t h e  C o u r t  r e a c h  t h e  q u e s ­

t i o n ,  h o w e v e r ,  w e  h o p e  t h a t  the a n a l y s i s  

p r e s e n t e d  h e r e  —  d e m o n s t r a t i n g  t h a t  i n  

p r o b a b l e  c a u s a  c a s e s  t h e  g o o d  f a i t h  e x c e p  

t i o n  w o u l d  b e  e i t h e r  r e d u n d a n t  t o  t h e  

p r o b a b l e  c a u s e  s t a n d a r d ,  o r  a n  i m p e r m i s­

s i b l e  s u b s t a n t i v e  d i l u t i o n  of h e r e t o f o r e  

u n c h a l l e n g e d  s t a n d a r d s  o f  p r o b a b l e  c a u s e  

w i l l  b e  o f  a s s i s t a n c e  t o  t h e  C o u r t ,  a n d  

t o  t h e  F o u r t h  A m e n d m e n t  w h i c h  p r o t e c t s



- - - ; — a - . . , .

S U M M A R Y  O F  A R G U M E N T

A  m a g i s t r a t e  m a y  i s s u e  a w a r r a n t  

w h e r e  t h e  f a c t s  p r e s e n t e d  t o  h i m ,  r e a s o n - , 

a b l y  c r e d i t e d  b y  o f f i c e r s ,  w o u l d  j u s t i f y  

a p r u d e n t  p e r s o n  in b e l i e v i n g  t h a t  a sear 

w o u l d  p r o b a b l e  b e  f r u i t f u l .  S i n c e  p r o b­

a b l e  c a u s e  is n o t  d e f e a t e d  b y  r e a s o n a b l e  

e r r o r s  o f  f a c t ,  e . g . , U n i t e d  S t a t e s  v . 

R o b i n s o n , 414 U S .  2 1 8  (1973) o r  o f  law, 

M i c h i g a n  v. D e F i l l i p p o , 443 U.S. 31 (197 

a n  o b j e c t i v e  g o o d  f a i t h  e x c e p t i o n  w o u l d  

b e  w h o l l y  r e d u n d a n t  i n  c a s e s  w h e r e  t h e  c 

c l a i m e d  v i o l a t i o n  w a s  o f  t h e  s u b s t a n t i v e  

p r o b a b l e  c a u s e  s t a n d a r d .

I l l i n o i s  a p p e a r s  t o  r e c o g n i z e  the 

c o n g r u e n c e  o f  p r o b a b l e  c a u s e  a n d  a g o o d  

f a i t h  e x c e p t i o n ,  a n d  p r o p e r l y  u r g e s  the 

C o u r t  t o  d e c i d e  t h i s  c a s e  w i t h o u t  r e a c h  

i n g  a g o o d  f a i t h  s t a n d a r d .  If a g o o d  

f a i t h  e x c e p t i o n  w e r e  b r o a d e r  t h a n  p r o b a  

c a u s e ,  as s u g g e s t e d  b y  t h e  U n i t e d  S t a t e  

t h a t  l e s s e r  s t a n d a r d  w o u l d  b e c o m e  t h e  £



s t a n t i v e  m e a s u r e  of F o u r t h  A m e n d m e n t  p r o ­

t e c t i o n ,  s i n c e  e x c l u s i o n  is t h e  o n l y  m e a n s  

a v a i l a b l e  f o r  g i v i n g  l i f e  t o  t h e  p r o b a b l e  

c a u s e  s t a n d a r d .  D a m a g e  s u i t s  a n d  i n j u n c -
I

t i v e  s u i t s  a r e  u n a v a i l a b l e ;  a n d  A r t i c l e  

I I I  w o u l d  b a r  a c o u r t  u p h o l d i n g  a d m i s s i o n  

t h r o u g h  a g o o d  f a i t h  e x c e p t i o n  f r o m  g o i n g  

on t o  d e c i d e  t h e  F o u r t h  A m e n d m e n t  i s s u e .

E . g . , B o w e n  v. U n i t e d  S t a t e s , 4 2 2  U . S .

9 1 6  ( 1 975); D e F u n i s  v. O d e g a a r d , 4 1 6  U . S .

312 (1974).

T h i s  C o u r t  —  u n a n i m o u s l y  in W e e k s  v .

U n i t e d  S t a t e s  a n d  O l m s t e a d  v. U n i t e d  S t a t e s , a n d  

a g a i n  i n  M a p p  v. O h i o  —  h a s  h e l d  t h a t  t h e  F o u r t h  

A m e n d m e n t  i t s e l f ,  a n d  i m p e r a t i v e s  o f  j u d i­

c i a l  i n t e g r i t y ,  f o r b i d  i n t r o d u c t i o n  a t  

t r i a l  o f  e v i d e n c e  i l l e g a l l y  s e i z e d  f r o m  a 

d e f e n d a n t .  T h e  i l l e g a l  s e a r c h  a n d  s e i z u r e  

is i n e s c a p a b l y  p a r t  o f  a l a r g e r  e v i d e n -
/

t i a r y  t r a n s a c t i o n  f o r  w h i c h  i t  w a s  u n d e r ­

tak e n ?  a n d  t h e  C o u r t s  m a y  n o t  i n s u l a t e  

t h e m s e l v e s  f r o m  t h e  e n t i r e  i l l e g a l i t y  —

5
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t h e ' i l l e g a l  a c q u i s i t i o n  o f  e v i d e n c e  f o r  

u s e  a t  t r i a l  —  o f  w h i c h  t h e y  a r e  i n e v i t­

a b l y  a p a r t .

E v e n  w h e n  v i e w e d  u n d e r  a c o s t - b e n e f i t  

a n a l y s i s ,  e x c l u s i o n  w h e n  g o o d  f a i t h  is 

p r e s e n t  is e s s e n t i a l .  T h e  c o s t s  i n c u r r e d  

b y  e x c l u s i o n  a r e  o n l y  t h e  c o s t s  t h e  f r a m e r s  

d e c i d e d  t o  i m p o s e  u n d e r  t h e  F o u r t h  A m e n d­

m e n t  vf'ere it o b e y e d .  T h e  b e n e f i t s  a r e  the 

s y s t e m i c  d e t e r r e n c e  a f f o r d e d  w h e n e v e r  

t h i s  C o u r t  a n n o u n c e s  a F o u r t h  A m e n d m e n t  

r u l e ,  a n d  p o l i c e  d e p a r t m e n t s  t h e r e u p o n  d i s­

s e m i n a t e  i t  t o  o f f i c e r s  t h r o u g h o u t  t h e  

f i e l d  t h r o u g h  t r a i n i n g ,  a n d  c o n t i n u i n g  

e d u c a t i o n .  A  g o o d  f a i t h  e x c e p t i o n  w o u l d  

n e a r l y  a l w a y s  b e  a p p l i c a b l e  i n  c l o s e  cases, 

c a s e s  r e s o l v i n g  p r e v i o u s l y  u n s e t t l e d  i s­

sue s ,  o r  c a s e s  r e v e r s i n g  p r i o r  d e c i s i o n s ;  

a n d  i t  is p r e c i s e l y  in fchcse cases, w h e r e  

t h e  o p p o r t u n i t y  t o  d e t e r m i n e  law is a v a i l­

a b l e  o n l y  t h r o u g h  a p p l i c a t i o n  o f  t h e  e x c l u­

s i o n a r y  r u l e ,  w h e r e  s y s t e m i c  d e t e r r e n c e  has

• "rCV ’ <■ ’iZu
•y "mu "in p n  i^im if I'l

... I .
v , .  n'■h

• P ■■ •. .v •-

rrS'
Vi- 

‘ 
iV
V'



ti o n  of e v i d e n c e  f o r  

w h i c h  t h e y  a r e  i n e v i t -

>?d u n d e r  a c o s t — b e n e f i t  

w h e n  g o o d  f a i t h  is 

I. T h e  c o s t s  i n c u r r e d  

iy the c o s t s  the f r a m e r s  

.nder the F o u r t h  A m e n d -  

T h e  b e n e f i t s  a r e  t h e  

' a f f o r d e d  w h e n e v e r  

•a a F o u r t h  A m e n d m e n t  

r p a r t n e n t s  t h e r e u p o n  d i s -  

:cers t h r o u g h o u t  the 

r.ing, a n d  c o n t i n u i n g  

f a i t h  e x c e p t i o n  w o u l d  

p p l i c a b l e  i n  c l o s e  c a s e s ,  

c v i o u s l y  u n s e t t l e d  i s -  

c r 3 i n g  p r i o r  d e c i s i o n s ;  

y in t h e s e  c^.ses, w h e r e  

•-determine l a w  is a v a i l -  

a p p l i c a t i o n  of t h e  e x c l u -  

c s y s t e m i c  d e t e r r e n c e  h a s

i 
i
rI its greatest effect.
vt

A good faith exception would signal 

a departure from the Court's reliance on
fV

categorical rules and bright lines and would 

return the Court instead to the discredited, 

unguided reasonableness approach of United 

States v. Fabinowitz, 339 U.S. 56 (1950).

By focussing attention not on the legality 

of searches but on the reasonableness of 

belief in their legality, it would have 

prevented adjudication of some of this 

Court's most important recent Fourth Amend-
|

ment precedents, e.g., Torres v. Puerto    -------------------

Rico, 442 U.S. 465 (1979) and Ybarra v .

Illinois, 444 U.S. 85 (1980)."**•   1

Even if the "costs" of enforcing the 

Fourth Amendment are relevant, the stati-(

stical data relied on by the United 

States, largely erroneous, interested, 

and irrelevant, is wholly incapable of 

justifying adoption of a good faith 

exception. Moreover, such an exception

6
7
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would place a heavy premium on police

ignorance, and would predictably lead to j

a deterioration of police training and

in-service education programs regarding 

Fourth Amendment standards.
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I N T R O D U C T O R Y  S T A T E M E N T

T h e  F o u r t h  A m e n d m e n t  is a n  e x c l u s i o n­

a r y  r u l e .  I t  e m b o d i e s  a j u d g m e n t  t h a t  a 

f r e e  s o c i e t y  is b e s t  s e r v e d  b y  p r e v e n t i n g  

t h e  p o l i c e  f r o m  a c q u i r i n g  c e r t a i n  r e l e v a n t  

e v i d e n c e ,  e v e n  a t  t h e  c o s t  o f  u n p r o s e c u t e d  

c r i m e .  T h u s ,  e v e r y  c a s e  in w h i c h  e v i d e n c e  

is s u p p r e s s e d  b e c a u s e  i t  w a s  g a t h e r e d  in 

v i o l a t i o n  o f  the F o u r t h  A m e n d m e n t  is o n e  

i n  w h i c h  t h e  f o u n d e r s  h a d  a l r e a d y  d e t e r­

m i n e d  t h a t  g o v e r n m e n t  s h o u l d  h a v e  f o r e g o n e

a c c e s s  to t h a t  i n f o r m a t i o n  i n  t h e  f i r s t  

2
p l a c e .  T h e  e x c l u s i o n a r y  r u l e  m e r e l y  p r o ­

v i d e s  s p e c i f i c  p e r f o r m a n c e  o f  t h e  w i l l  of 

t h e  f o u n d e r s .

I n  a p e r f e c t  w o r l d ,  a l l  o f f i c i a l s

2. See, e.g., United States v. Rablnowitz. 339 
U.S. 56, 67-68 (1950)(Black, J., dissenting)("the 
framers od the Fourth Amendment must nave con­
cluded that reasonably strict search and seizure 
requirements were not too costly a price to 
pay Mincey v. Arizona, 437 U.S. 385, 393
(1978). See also Appendix A, infra (contemporary 
response to Dean Wiginore’s criticism of Weeks v . 
United States, 232 U.S. 383 (1914)).



w o u l d  v o l u n t a r i l y  c o m p l y  w i t h  t h e  require 

m e n t s  o f  t h e  F o u r t h  A m e n d m e n t .  I n  o u r  

i m p e r f e c t  w o r l d ,  h o w e v e r ,  c o u r t s  m u s t  con­

f r o n t  e v i d e n c e  w h i c h  t h e  g o v e r n m e n t  shoul 

n o t  h a v e  s e i z e d ,  e i t h e r  b e c a u s e  p r o b a b l e  

c a u s e  w a s  n o t  p r e s e n t ,  o r  b e c a u s e  t h e  prc 

c e d u r a l  a n d / o r  o p e r a t i o n a l  r e q u i r e m e n t s  

of t h e  F o u r t h  A m e n d m e n t  w e r e  n o t  complied 

w i t h .  I n  t h i s  c a s e ,  d e f e n d a n t  a r g u e s  ths 

a m a g i s t r a t e  m i s a p p l i e d  t h e  s u b s t a n t i v e  

p r o b a b l e  c a u s e  t e s t  a n d  i s s u e d  a s e a r c h  

w a r r a n t  e v e n  t h o u g h  t h e  r e q u i s i t e  d e g r e e  

o f  p r o b a b i l i t y  w a s  n o t  p r e s e n t .

T h e  n a r r o w  i s s u e  o n  r e a r g u m e n t  is 

w h e t h e r  the e v i d e n c e  m a y  b e  u s e d ,  r e g a r d­

l e s s  o f  w h e t h e r  o r  n o t  t h e  m a g i s t r a t e

3. The issues raised by a good faith exception 
where, as here, only the substantive probable cai 
requirement is at issue may differ significantly 
from the issues posed in cases involving the 
procedural and/or operational requirements of the 
Fourth Amendment. For a discussion of the latter 
see Mertens & Wasserstiom, The Good Faith Except! 
to the Exclusionary Rule: Deregulating the PolL
and Derailing the Law, 70 Geo.L.J. 365, 454-57 (*



w r o n g l y  d e c i d e d  t h e  F o u r t h  A m e n d m e n t  i s­

sue, i f  b o t h  the m a g i s t r a t e  a n d  t h e  p o l i c e  

a c t e d  r e a s o n a b l y  in b e l i e v i n g  t h a t  p r o b a b l e  

c a u s e  w a s  p r e s e n t .  H o w e v e r ,  w h e r e ,  as h e r e  

t h e  s o l e  i s s u e  b e f o r e  t h e  C o u r t  is t h e  s u b­

s t a n t i v e  r e a c h  o f  t h e  c o n c e p t  o f  p r o b a b l e  

c a u s e  c o d i f i e d  i n  t h e  F o u r t h  A m e n d m e n t ,

| i t  is m e a n i n g l e s s  to s p e a k  o f  a n  o b j e c t i v e
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e v i d e n c e  of c r i m e .  S u c h  a n  o b j e c t i v e l y  

r e a s o n a b l e  a s s e s s m e n t  is p r e c i s e l y  the

A. "Probable cause exists 'where the facts 
and circumstances within their [the of­
ficers'] knowledge and of which they had 
reasonably trustworthy information [are] 
sufficient in themselves to warrant a man 
of reasonable caution in the belief that' 
an offense has been committed."

Brinegar v. United States, 388 U.S. at 175-76 
(quoting Carroll v. United States. 267 U.S. 132- 
165 (1925)).
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