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9
SUBJECT: "Good faith"! exception to 5117 <J

the exclusionary rule
(Work Order No. 13-1801)

T0: Senator Vic Fischer
Chairman, Senate State Affairs Committee

FROM: Edward H. Hein
Legislative Counsel

You have asked for a brief summary of the 1issues raised in
two cases now before the United States Supreme Court dealing
with the so-called "good faith"™ exception to the exclusion—
ary rule.

The Fourth Amendment to the United States Constitution pro—
tects the privacy of persons by prohibiting unreasonable
searches and seizures of their persons or property by the
police. The essential requirement of the Fourth Amendment
is that, except in certain emergency situations, searches
may he made only pursuant to a warrant issued by an indepen—
dent magistrate or judge and supported by a finding that
uhere 1s "probab..e cause™ to believe that the place to be
searched contains evidence of a crime. The warrant must
describe with particularity the place to be searched and the
items to be seized. The police seeking the warrant must
swear that their knowledge is based on personal observation
or on information supplied by a credible and reliable
informant. But under a ruling handed down by the Supreme
Court last term, a magistrate must consider the "totality of
circumstances”™ and make a "practical, common-sense decision”
on whether to issue a warrant.

Despite all these safeguards, and despite the best efforts
of police to comply, defective warrants are frequently
issued. Evidence seized under the authority of such warrants
is obt -ped in violation of the Fourth Amendment and, under
the "exclusionary rule™, 1is routinely suppressed at trial.
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The result i1s that otherwise strong cases are often lost
because crucial evidence cannot be introduced.

The exclusionary rule has applied in federal criminal cases
since 1914 and in all state criminal trials since 1961. The
primary rationale for the rule 1s that by suppressing evi—
dence that 1is illegally seized it is thought that police
will be deterred from making unreasonable searches and will
have more respect for citizens®™ privacy. At issue in the
cases now before the Supreme Court i1s whether the rule can
have any deterrent effect on police who act reasonably and
in good faith, and who do everything that could be expected
of them, including obtaining a search warrant. The question
is whether the exclusionary rule should be applied mechan—
ically and absolutely, or whether a 'good faith"™ exception
should be created.

The arguments for creating the exception are that the cost
of excluding relevant evidence in criminal trials is too
high, that too many criminals are going free on "technical—
ities”, and that the rule; cannot serve any deterrent effect
when the police are not guilty of any misconduct. The argu—
ments against creating the exception are that the rule
really does make the police and the judges and magistrates
who issue warrants more careful, that it keeps the police
from casually invading citizens®" reasonable expectations of
privacy in their homes and elsewhere, and that relatively
few cases are actually dismissed because of application of
the rule.

Both of the cases that were argued before the Supreme Court
last week involved police searches based on defective war—
rants. In Massachusetts v. Sheppard, a magistrate signed
and the police used a form warrant for drug searches to
obtain evidence from a murder suspect®"s home. The suspect
was convicted on the basis of the evidence, but the state"s
highest court overturned the conviction, saying that the
evidence should have been suppressed because the warrant did
not properly describe the items to be seized. A new trial
was ordered.

In the companion case, United States v. Leon, a federal
trial judge in California suppressed evidence of drugs
seized by police who obtained a warrant from a state judge
on the basis of information from a caller®s tip. The judge
ruled that the warrant was not based on adequate "probable
cause”™. The Nirch Circuit Court of Appeals agreed.
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Defense Secretary Caspar
Weinberger and CIA Director
William Casey have opposed
any major commitment to
SEace-statJon funding h -cause
they fear it could dru i oney
from their own tpace pro-
grams, officials said.

Military and intelligence
agencies are concerned that
they would have to share the
space station with civiliai
agencies such as NASA anc
sometimes with the astro
nauts of other countries. Tin
Pentagon would prefer to op-
erate on its own in space.

j*an and Robert Schwab. The burial
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Officials on both sides of
tne argument say that, from
the point of view of space-
hardware development, a
manned space station is the
next logical step. Other major
steps to follow, such as estab-
lishing a hase on the moon or
sendmg a man to Mars, are
usuall® seen as taking off
from a space station rather
than from Earth.

A recent study by the Of-
fice of Technology Assess-
ment, the technical arm of
Congress, provided another
motive for building the sta-

Supreme

to clarify evidence

By SPENCER SHERMAN
Unitod Press International

WASHINGTON - The Su-
preme Court renewed its
quest Tuesday to clarify the
so-called exclusionary rule,
which bans use of evidence
that is illegally obtained by
police, and” to decide if it
should make "good faith" ex-
ceptions. o .

The Reagan administration
Io_n% has urged the nation's
hl? est court to review and
relax the court-made rule of
evidence, which prosecutors
complain lets the gquilty go
free on technicalities. Prose-
cutors want the justices to
make exceptions for cases in

which police acted in "good
faith" — inking they were
wi'kin the law.

The so-called "good faith"
exception, however, has been
decried by civil libertarians
who contend it would reward
Illegal conduct by nolice, al-

owing them to illegally
Ip kick smoking habit
Nuit smoking smoked a cigarette,” Ro,ngeY added.
still smok- The gum won't get rid of the desire
that is our for a cigarette, but it is intended to
rles Rongey, help people who give up cigarettes
>ns for "the  abruptly, or *cold turkey."
interview Both the FDA and the company said

that an organized program may consist

1be around
ieces of
10 days
ed.

b A sy m GURER

50
add

of a physician's prescribing the gum
for one patient and monitoring that
smoker's progress. . ,

The VDA's labeling on the drug said
smokers with a high” physical type of
dependence on nicotine "are the ones

station

tion, That report said the
Soviet Union is embarked on
an ambitious space-station
program, and the Soviets are
slowly but methodically pull-
ing ahead of the United
States in creating a_perma-
nent human presence in space.
The report pointed out that
the United States lacks such a
national goal for space.
Bc%gs said initial fundmg
for the space station coul
amount to $100 million in the
fiscal 1985 budget, but the
funding would increase rapid-

ly-

Court seeks

rule

search for evidence and plead
ignorance of the law as an
excuse. .

~ The court looked into the
issue last session but was
unable to reach a decision,

It heard arguments on two
cases Tuesday — both involv-
mng searches made by police
who thought they had valid
search warrants but later saw
the warrants declared impro-
per. Rulings on the i no are
expected by early sunn. i-r.

Massachusetts Assistant
Attorney General Barbara
Smith called the exclusionary
rule “inflexible" and "me-
chanistic," arquing it should
not apply to officers who act-
ed "in réasonable good fait" '
when they execute search
warrants.

She was backed by U.S.
Solicitor General Rex Lee.

But IawYer Barrz/ Tarlow,
ar%uqu in tavor of the rule in
a California drug case, reject-
ed claims it had a major
impact on crime fighting and
said less than 1 percent of all
criminal cases In California
are affected by the rule.

In the California case, an
appeals court ruled that a
judge who issued a warrant to
search the Burbank home of
Alberto Leon did not have
sufficient "probable cause" to
believe a crime had occurred..

The state argued that evi-
dence gathered in the search
should not be subjected to the
exclusionary rule because the
judge had ‘issued a warrant
\évn out sufficient evidence to

0 S0.
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I N DEFENSE

TFIE FOURT

EXCLUSTON

by Jon Wedey HHl, I+

0 F

H A M ENDMENT

AARY RULE

AREPLY TOATTORNEY GENERA L SMITH

The Reagan Administration has mount-
ed u legislative, judicial, and public rela-
tions attack on the Fourth Amendment
exclusionary rule. The Administration
earnestly seeks implementation ofV'good
faith exception" to the exclusionary rule
which, if adopted, would make criminal
evidence apparently illegally seized in vio-
lation of the Fourth Amendment admis-
sible into evidence in a criminal trial if
the seizing officer was acting in a good
faith belief he was following the law and
his violation was merely a technical one.

On the legislative front, the Adminis-

* Mr. Hall is a sole practitioner in Little
Rock, Arkansas. He is theauthor o f Search
and Seizure published in 1982 by IaW)(ers
Cooperative Publishing Co, He 15 Fellow
in the American Board of Crimina| law -
yers and Is certified as a Criminal Trial
Advocate by the National Board of Trial
/N\(}ng%afy e 15 a Sustaining Member of
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tration proposes a new section to the fed-
eral criminal code which adopts a subjec-
tive good faith exception.l

On the judicial front, the Administra-
tion, buoyed by jts success in the former
Fifth Circuit en hanc in United States v.
Willams,2 is now seeking to establish
good faith excef)tion bcacldieads on the
exclusionary rule at every turn in the
courts. It participated as amiCus curiae
both in briefs and oral argument in the

1 Proposed 18 U.S.C.* *505 quoted in the
text following note 54, infra.

2 622 F.2d 830 (5th Cir. 1980), cert. den.
449 U.S. 1127.

3 103 S.Ct. 2317 (1983). In inexplicably or-
dering reargumcnt, the SuprcmeCourt direc-
ted the parties to brief the issue of whether
the “good faith exception™ should be adop-
ted. Illinois v. Gates, 103 S.Ct. 436 (1982).

abortive good faith exception ease of the
1982 Term, lllinois Vi, Gates,3 where the
Supreme Court wisel¥ realized that, fac-
tually and legally. Gates was not the case
to decide whether a blanket good faith
exception should be adopted.4

Now, the Administration has moved to
the public relations front to promote the
good faith exception with Attorney Gen-
eral William French Smith as its chief
spokesman.5 ‘flic Attorney General has

4 Illinois v. Gates, supra, 103 S.Ct. at 2321.
The Court has. however, recently granted
certiorari in four good faith cases: Michigan
\l clifford. 32 Cr.L. 4169 (No. 82-357, Jan.
24, 1983); Massachusetts v. Sheppard. 33
Cr.L. 4093 (No. 82-963, June 27, 1983);
Colorado v. Quintero, 33 Cr.L. 4094 (No.
82-1711, June 27, 1983); United States wv.
icon, 33 Cr.L 4094 (No. 82-1771, June 27,
1983).

5 FBI Director William Webster also has pub-
licly appeared as a spokesman with Attor-
ney General Smith.



spoken on this on nationwide television,
and he has been m_akin% speeches around
the country decrying the alleged societal

evils o f the Fourth Amendment exclusion-

ary rule. Inan effort to persuade lawyers,
his speech has now begun appearing in
bar journals under the ti*ic<* The Exlcu-
sionary Rule ‘BE DAMVFD.""

It is not legal a/gum int. It is, rather, the
latest chapter of th*Lrunning debate on the

Politics of Crime, circa 1980's. The Attor-

ney General goes to great lengths lo accuse
the Fourth Amendment exclusionary rule
of contributing to the imbalance between
the lawless and the rights of society. He

concludes by touting the Reagan Admin-

istration's proposed legislation to create a
"good faith exception” to the exclusion-

ary rule where good faith technical viola-

tions of the Fourth Amendment do not
require evidentiary exclusion. Asis typical
of this Administration, Attorney General
Smith, its chief law enforcement officer,
makes sweeping generalizations about the
exclusionary rule and the good faith ex-
ception with simple solutions to the
so-called "problems." In generalizing,
however, the Attorney Generr! makes
some glaring legal errors and unsupported

factual assumptions about the exclusion-

ary rule and the good faith exception and
even the practical necessity of a broad
good faith exception under existing law.

| read the Attorney General's remarks

in-my own bar journal,6 and | was con-

cerned that the nation's chieflaw einforcc-

ment officer could make such legally spe-
cious comments with impunity. | feel con-

strained to respond and enter the fray.
After considering different avenues to
pursue this response, | settled on a point-
by-point rebuttal which, | believe, makes

the Attorney General's position constitu-

tionally suspect at best and legally fortifies

the exclusionary rule asa part of our con-

stitutional jurisprudence.

A summary of the Administration’s
position

In this speech, Attorney General Smith

[ he Exclusionary Rule "BE

6 Smith, T
DAMNED." 17 Ark. Law. 112 (1983).

first states that the public believes that
the courts arc not doing their part to curb
the growth of crime. He adds that our his-
toric concern for the rights of the accused

have “overwhelm [cd] the evenmore histor-

ic first principle of government: Providing
for the defense of society." Further, he
notes that "more and more Americans
recognize that an imbalance has arisen in
the struggle between law and the lawless,"
and one weight in that imbalance is the
exclusionary rule.

Historically, he notes that the exclu-
sionary rule isa “judicially created rule of
law” not even mentioned in the Fourth

Amendment to the United States Consti-

tution or anywhere else in the Constitu-

How does the Attorney General
Propose to protect the citizenry
rom the criminal hiding behind a
badge who is not to be deterred
by anything?

tion, the Bill of Rights, or the federal
criminal code. Since it was recognized by
the. Supreme Court in 1914 in~ Weeks p
United States,7 it “has been criticized

from its inception.” The Attorney Gen-
Weeks recog-

eral docs not mention that
nized the exclusionary rule as a personal
rlqht.8 He says that the states were not

fully convinced of the value of the exclu-

sionary rule because, by the time the
Court first decided that the Fourth
Amendment was not incorporated into
the due process clause of the Fourteenth
Amendment in Wolf p. Coloradog in
1949, only sixteen states adopted the

7 232 U.S. 383 (1914).
The exclusionary rule actually was first ap-
plied in the state courts in Stale V. Slamon,,
50 A. 1097 (Vt 1901), and State p. Sheri-
dan. 96 NNV, 730 (lowa 1903).

8 Weeks v. United States, supra. 232 U.S. at
392-94 & 398. SEC text accompanying notes
45-50, infra.

9 338 U.S. 25 (1949), overruled in Mapp p
Ohio. 367 U.S. 643 (1961).

exclusionary rule while thirty-one refused
to adopt it.10 The Supreme Court finally
made the exclusionary rule binding on
the states in MaPp p. Ohio11 in 1961, He
says that the etfect of the exclusionary
tule is that, quoting Justice Cardozo,
when Cardozo was a judge on the New
York Court of Appeals, “The criminal 8
to go free because the constable has blun-
dered."12 No matter how technical a vio-
lation of the Fourth Amendment, the
evidence is suppressed. “There is no
weighing by the court of the seriousness
of the crime or the significance of the evi-
dence. Even a good faith attempt by a
law enforcement officer to ensure the
legality of the search will not - if a tech-
nical flaw is uncovered - save the evidence
of crime.”

The Attorney General pays lip service
to two of the arguments in favor of the
exclusionary rule, deterrence of unlawful
police conduct and the preservation of
judicial integrity. No mention is made of
(he personal right rationale of the exclu-
sionary rule. He flatly states that the de-
terrence rationale has no “empirical evi-
dence" to support it. Thejudicial integrity
rationale is turned inside out by his stat-
ing that there is no judicial integrity when
the quilty go free.

In support ofhisposition, the Attorney
General states that "[t] he rule is invoked
upon the most technical of violations -
even when the officer could not reasonably
have been expected to do otherwise.”
In support of this proposition, he cites,
with some justification, the bizarretjudi,cial
circumlocution of Robbins p. Californiaz3
and Belton v. New York14 in 1981 where
the Supreme Court held on somewhat
similar probable cause that the trunk
search in Robbins should be suppressed
and the search incident of the passenger
compartment in Belton should be sus-
tained, while in 1982 the Court overruled

10 See Wolfv. Colorado, supra, at 33-39.
11 367 U.S. 643 (1961).

12 People v. Defore, 242 N.Y. 13, 150 N.E.
585, 587 (1926), CeIt. den. 270 u.s. 657
(denying suppression of the evidence).

13 453 U.S. 420 (1981), overruled in United
States p Ross, 456 U.S. 798 (1982).

14 453 U.S. 454 (1981).

the CHAMPION 23



Robbins in United States v. Ross'8 hold-
ing that probable cause to search a vehicle
extends throughout the vehicle wherever
the probable cause might take the officer.

The Attorney General recognizes the
1979 report of the General Accounting
Office ol the U.S. Congress which found
that the exclusionary rule was judicially
invoked in only 1.3% of federal criminal
cases and figured in the declining of pro-
secution in only 0.4% of federal criminal
cases. He says, however, that these figures
arc misleading because the percentages
arc higher in some larger districts unstud-
ied by GAO. Also, he says the Frosecutor-
ial and judicial (trial and appellate) work-
load is unnecessarily high because of
Fourth Amendment issues.

He findsan effective civil remedy under
the civil rights acts10 as a result of the
broadening of this civil remedy by the
Supreme Court.17

Finally, he says that the Administration
has a remedy for the “absurd consequence
[of the exclusionary rule] of releasing
the guilty" - its proposed good faith ex-
ception legislation10 which is already the
law in the Fifth and Eleventh Circuits as
a result of United States v. Williams. 19
Tli'i proposal, he says, when added to
other unidentified Administration propo-
sals, "would ... greatly strengthen the
ability of government to protect the law
abiding - without impairing our Consti-
tutional liberties.”

Whtit is the Fourth Amendment?

The Fourth Amendment states as fol-
lows: “ The right of the people to be secure
in their persons, houses, papers, and ef-
fects, against unreasonable searches and
seizures, shall not be violated, and no
Warrants shall issue, but upon probable
cause, supported by Oath or affirmation,
and particularly describing the place to be
searched, and the persons or things to be

15 456 U.S. 798 (1982).
16 See 42 U.S.C. + 1983.

17 Citing Monell v. New York City Dept, of
Social Services. 436 U.S. 658 (1978). See
also Owen v. City of Independence, 445
U.S. 622(1980).

10 Quoted in the text following note 54, infra.
19 See note 2, supra.
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seized.” 20
The history of the Fourth Amendment

shows that the first clause provides a gen-

eral protection against unreasonable
searches and seizures and the ::ccr nd clause

dictates the requirements of search war-

rants.2l

The quantity and complexity of Fourth
Amendment litigation nas become mind
boggling. Nowhere in the law have so few
words generated so much litigation and

confusion. After over twenty Kears of in-

tense litigation since Mapp p ONI022 made
the exclusionary rule binding on the slates,
much of the body of Fourth Amendment
law is now settled. While there are still

several areas of the law of search and seiz-

ure uncharted by the Supreme Court, the
settled principles of search and seizure

The Fourth Amendment was
intended to protect ALL citizens,
hotli law-abiding and the lawless,
from governmental intrusions.

law have made the Supreme Court's de-
cisions over the last several years some-

what predictable, at least to Fourth
Amendment lawyers.

Why do we have a prohibition against
unreasonable searches and seizures?

The history of the Fourth Amendment
is fascinating. It is rooted in free speech,
taxation, smuggling, corruption, litigation,
and politics.23

20 The Attorney General makes a Freudian slip
in his speech - h; omits the probable cause
and warrant clause when he quotes us the

Fourth Amendment in this speech. The sig-

nificance of this omission will be apparent
below in understanding the Administration's
proposed “good faith exception” which
could very well be unconstitutional.

21 Lasson, note 23, infrc, at 102-03.

22 367 U.S. 643 (1961).

23 This brief account of the history of the
Fourth Amendment is summarized from
Hall, Search and Seizure* *1:11-1:15 (1982)
which summarized the two significant works

In England, the power to search devel-
oped soon after the invention of the print-
ing press made it possible for malcontents
to subject the Crown to widespread criti-
cism. General warrants and writs of assis-
tance were issued by the Crown to all
sorts of people (not even police officers)
to search private property to seize alleged-
ly libelous and seditious publications. Tire
infamous Star Chamber issued and en-
forced general warrants. Somewhat later,
the power of search and seizure was used
to enforce the tax laws and collect import
duties.

The general warrant and writ of assis-
tance came to the colonies to restrict
American foreign trade. It turned out,
however, that they were used more vigor-
ously here than in England.

The general warrant first succumbed
to a judicial attack in England in 176S in
lintick v. Carrington24 which held invalid
a general search warrant to seize papers.
Meanwhile, the various states adopted
their own protections against unreasonable
searches and seizuresjust before and after
the Declaration of Independence. The
Constitutiona"  nvention omiltcd a Bill
of Rights, but mere was an understanding
one would be shortly referred lo the states.
This contributed to the delay ir adoption
of the Constitution. The Bill of Rights
was finally sent to the states and adopted
in 1792,

The Attorney General seems, to attrib-
ute the Bill of Rights to “our historical
concern for the rights of the accused”
and that “ we have needlessly allowed [this
concern] to overwhelm the even more
historic first principle of government:

on the history of the Fourth Amendment:
Lasson, The History and Development of the
Fourth Amendment to the Constitution of
the United States ch. 1-3 (1937); l.andynski,
Search and Seizure and the Supreme Court
ch. 1 (1966). See also Marcus v. Search War-
rants of Property, 367 U.S. 717, 724-29
(1961); Kamisar, Does (Did) (Should) The
Exclusionary Rule Rest on a "Principled
Basis" Rather Than An "Imperial Proposi-
tion"?, 16 Creighton L. Rev. 565, 571-79
(1983).

| apologize to the reader for occasionally
citing myself - it is easier to do so than re-
state propositions and recite many other
authorities.

24 19 Howell's St. Tr. 1029 (1765).



Providing for the Icfisc of society.” The
Fourth Amendment, however, was intend-
ed to protect all citizens, both the law-
abiding and the lawless, from governmen-
tal intrusions.25 After all, it docs refer to
"The right ofthepeop/e to be secure ..
not just the criminal element. Indeed, the
entire body of the law of administrative
searches and inspections developed from
a need to enforce civil law rather than
the criminal law.

The Attorney General cannot so easily
dismiss our right to be free from unreason-
able searches and seizures as a mere pro-
tection for the criminal accused. It pro-
tects all of us.

The exclusionary rule as a remedy for a
Fourth Amendment violation

The Attorney General observes that
“(t]he exclusionary rule is a judicially
created rule of law” that is “not to be
found anywhere in the Constitution, the
Bill of Rights, or the federal criminal
code. It was also not inherited from Eng-
lish law.”

True. But the entire common law and
the law of equity is based on judicially
created remedies. The exclusionary rule
had not been found necessary by the time
the Fourth Amendment was ratified be-
cause an after-the-lact remedy was not
yet required.26 How else do we enforce
fundamental constitutional rights in our
present system of justice so the Fourth
Amendment will not become a mere
“form of words?" 27 After all, it is no
longer the Eighteenth Century. The Weeks
court made this absolutely clear nearly
seventy years ago:

“If letters and private documents can
thus be seized and held and used in evi-

25 See. e.g., Weeks & United States, 232 U.S.
383, 395 (1914); Agnelto v. United States,
269 U.S. 20, 32 (1925); Go-Bart Importing
Co. v. United States. 282 U.S. 344, 357
(1931); United States v. Lefkowitz, 285 U.S.
452, 464 (1932y,McDonaldv. United States,

335 U.S. 451, 455-56 (1948); Miller v. Uni-

ted States, 357 U.S. 301, 314 (1958); Ker v.
California, 374 U.S. 23. 33 (1963).

26 Kamisar, note 21, supra, at 571-79.
27 Mapp v. Ohio, supra, at 655.

dence against a citizen accused of an of-
fense, the protection of the Fourth Amend-
ment, declaring his right to be secure
against such searches and seizures, is of
no value, and, so far as those thus placed
are concerned, might , »well be stricken
from the Constitution. The effor's of the
courts and their officials to bring the
guilty to punishment, praiseworthy as
they arc, are not to be aided by the sacri-
fice of those great priniciples established
by years of endeavor and suffering which
have resulted in their embodiment in the
fundamental law of the land... In Adams
n. New York, 192 U.S. 585, this court said
that the Fourth Amendment was intended
to secure the citizen in person and proper-
ty against unlawful invasion of the sanctity
of his home by officers of the law, acting

What is a “reasonable, gCC'! faith
belief?

under legislative or judicial sanction. This
protection is equally extended to the
action of the government and officers of
the law acting under it. Boyd Case, 116
U.S. 616. To sanction such Froceedings
would be to affirm by judicial decision a
manifest neglect, if not an open defiance,
of the prohibitions of the Constitution,
intended for the protection of the people
against such unauthorized action."28

28 B'eefo p United States, supra, at 394- <&

29 Sec 1 Blackstone, Commentaries *244-45:
"For, as to such public oppressions as tend
to dissolve the constitution, and subvert the
fundamentals of government, they are cases,
which the law will not, out of decency sup-
pose: being incapable of distrusting those,
whom it has invested with any part of the
supreme power; since such distrust would
render the exercise of that power precarious
and impracticable. For, wherever the law
expresses its distrust of abuse of power, it
always vests a superior coercive authority in
some other hand to correct it; the very no-
tion of which destroys the idea of sovereignty.
For which reason all oppressions which may
happen to spring from any branch of the
sovereign power, must necessarily be out of
the reach of any stated rule, or express legal

As | read Blackstone, | submit that he
would have approved of the exclusionary
rule had it been thought of in his time.29

Many alternatives to the exclusionary
rule have been proposed in the last twenty
years, the most notable and influential
being in Chief Justice, Burger's dissenting
opinion in Bivens v. Six Unknown Agents
of the Federal Bureau of NarcotiCs.30
BIvens held there was a federal cause of
action against federal officers for Fourth
Amendment _violations. Chief Justice
Burger used BIVENS as a forum to restate
his longstanding views3l that the exclu-
sionary rule should be reformulated or
replaced outright.32 He generally stated
five alternatives: (a) waiver of sovereign
immunity for search and seizure torts;
(b) creation of a cause of action for search
and seizure torts; (c) creation of a tribu-
nal to hear « .arch and seizure tort claims;
(d) & rtut ry remedy in lieu of eviden-
tiary extrusion; (e) general provisions pro-
hibiting the exclusion of evidence.33 He
also spoke approvingly of the then pro-
posed ALl Model Code of Pre-arraignment
Procedure "Substantiality Test."34 The
ALl Substantiality Test is a form of the
good faith exception which requires that
the violation of the right against unreason-
able searches be "substantial [i.e., "gross,
willful, and prejudicial to tire ?<:cuscd"]
0r...otherwise required by the Consti-
tution. .. .” 35 Nevertheless, Chief Justice
Burger did concede “the need for some
remedy to give meaning and teeth to the
constitutional guarantees against unlawful

provision: but, if ever they unfortunately
happen, the prudence of the times must pro-
vide new remedies upon new emergencies."
(emphasis in original).

30 403 U.S. 388, 413 (1971) (Burger. C.J., dis-
senting).

31 See Burger, Who Will Watch the Watchman?,
14 Am. U.L. Rev. 1(1964).

32 Bivens v. Six Unknown Agents of the Fed-
eral Bureau of Narcotics, supra, at 413-19
(Burger, C.J., dissenting).

33 Id. at 422-23 (Burger, C.J , dissenting).

34 1d. at 419 (Burger, C.J., dissenting). See ALI
Mod..i Code of Pre-arraignment Procedure
» §S 290.2 (Official Draft 1975).

35 ALI Model Code of Pre-arraignment Proce-
dure s SS 290.2(3) (Official Draft 1975).
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conduct by government officials."38

The exclusionary rule docs not always
free the guilty

The Attorney General states almost as
fact that the guilty go free when evidence
is excluded because the exclusionary rule
is invoked. This is not always so.

Evidence illegally seized can be, of
course, powerful evidence of guilt. Its
evidentiary reliability is usually unques-
tioned. \Vlien illegally seized evidence is
excluded, the case proceeds from there.
In possessory offenses, such as drug, gam-
bling, and weapons cases, suppression of
the evidence could very well result in a
dismissal ofcharges. In o»her types of cases,
however, the result of the criminal case
could very_wel| be unchanged. Take, for
example, Coolnlgc v. New"Hampshire, 37
mentioned by the Attorney General for
another proposition in his speech. C00
lidge involved probably the most heinous
murder in New Hampshire history. After
Coolidge's conviction, evidence seized
from his house and car was suppressed
by the Supreme Court as a result of illegal
scarchos, and his conviction was reversed.
On retrial, Coolidge was convicted with-
out the illegally seized evidence. Consider
aiso Mincey » Arizonaso which involved
the killing of a police officer during a
drug raid. Notwithstanding eyewitnesses
to the occurrence, the police felt com-
pelled to subject the defendant's house to
an intensive four-day search, and the evi-
dence so obtained was used against him.
The Court suppressed the search, and

Mincey stood trial again and was con-

victed.39

The Attorney General makes note of
the General Accounting Office report
that the exclusionary rule was actually
invoked in only 1.3% of filed federal
criminal cases and that only 0.4% of de-
clined cases were declined for prosecution
because of Fourth Amendment problems.

36 Bivens, Supra, at 415 (Burger, C.J., dissent-
ing).

37 403 U.S. 443 (1971).

38 437 U.S. 385 (1978).

39 See State v Mincey, 130 Ariz. 389, 636
P.2d 637 (1981), CEM. den. 102 s.ct. 1638
(1982).
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He finds this “exceedingly weak support
for the exclusionary rule’s continuation!.”
He further counters this statistic by chal-
lenging its trug effect because 33% of all
defendants fﬁ;omg to trial file suppression
motions (which account for 55% of all
motions filed) which waste the time of
courts and prosecutors and because sup-
pression motions are made in 2070 of all
cases in some larger districts He also notes
that a 1971 state court study in three
branches of the Chicago Circuit Court re-
potted that Fourth Amendment suppres-
sion motions In only Possessory offenses
were successful 30% ot the time.

The most usual failures of the police
to comply with 'lie requirements of the
Fourth Amendment arc in possessory
offi uses. It is here that the exclusionary

The Reagan Administration is
seeking to establish good faith
exception beachheads on the
exclusionary rule at every tum
in the courts.

rule has its greatest impact because the
entire case may very well turn on the
legality of a searchand seizure or an arrest
or both.

But, Mv. Attorner General, let's not ig-
nor the fact that a large number of street
encounters result in illegal searches and
arrests where there is no pretext of a suc-
cessful prosecution. The police succeed in
removing a small quantity of drugs or a
gun from circulation. And who is there to
complain; the dope dealer illegally stripﬁed
of his cache of drugs? Hardly. Only when

the police get serious and decide to prose-

cute do they usually have to justify their
allegedly illegal conduct.

Fmally, it should not be lost on any-
one what the Attorney General's figures
really mean: In urban areas the police
are more likely to have violated the Fourth
Amendment, and he is tacitly admitting
that the police are not going to comply
with the Fourth Amendment in a substan-
tia'. number of cases. The fact that some
classes of people are more likely to be
subjected to an illegal search and many

police will invariably violate civil liberties
should be a compelling reason to retain
the exclusionary rule, not discard it, The
Attorney General's argument just does
not follow.

Judicial economy isno ground to
modify the exclusionary rule

The Goddess of Justice is not a Cost
Accountant. The criminal courts exist
to resolve disputes between government
and its citizens over whether criminal
laws were violated and whether the Con-
stitution was violated in getting the de-
fendant before the bar of the court. The
fact that the Administration seriously
argues that the courts have better things
to do than determine whether the govern-
ment has violated the rights of its citizens
icincredible.

The deterrence rationale is not a failure

The Supreme Court now considers
whether the police will be deterred from
Fourth Amendment violations in deter-
mining whether to order exclusion_in a
particular case. In United States v. Calan-
dra, A0 Justice Powell wrote for six mem-
bers of the Court:

"The purpose of the exclusionary rule
I not to redress the injury to the privacy
of the search victim:

“*“[TJIhe ruptured privacy of the vic-
tim'shomes and effects cannot be restored.
Reparation comes too late.” Linkletter v.
Walker, 381 U.S.618,637(1965). Instead,
the rule’s prime purpose is to deter future
unlawful police conduct and thereby
effectuate the guarantee of the Fourth
Amendment against unreasonable searches
and seizures:

" The rule is calculated to prevent,
not to repair. Its purpose is to deter - to
compel respect for the constitutional
guaranty in the only effectively available
way - Dby removing the incentive to dis-
regard it.” Elkins v. United States, 364
U.S. 206,217 (1960).

"... In sum, the rule is ajudicially
created remedy designed to safeguard
Fourth  Amendment rights generally
through its deterrent effect, rather than a

404141 1 338 (1974).



personal constitutional right of the party
aggrieved.

“Despite its Frjad deterrent purpose,
the exclusionary rule has never been in-
terpreted to proscribe the use of illegally
seized evidence in all proceedings or against
all persons. As with any remedial device,
the application of the rule hns heen re-
stricted to those areas where its remedial
objectives are thought most efficaciously
served. The balancing process implicit in
this approach is expressed in the contours
of the standing requirement."41

There is ajustifiable belief that the de-
terrence rationale was not even considered
when the exclusionary rule was fashioned
in Weeks. 42

Without even getting into the argument
over the true purpose of the exclusionary
rule,43 one cannot logically say that the
exclusionary rulr docs not ever deter un-
lawful police conduct. A orofcssional po-
lice officer strives to make sound cases in
order to make convictions. If he has too
many invalid arrests or searches, his per-
sonnel record will show itand promotions
may not follow. If he develops a reputa-
tion as a liar or one who “ plays fast and

loose" with the Fourth Amendment, judg-

es will not believe him at suppression
hearings or even court trials on the merits
of a criminal case. If he is more con-
cerned with clearing outstanding cases by
arrest and has no concern whether he
convicts anyone, then the deterrence
rationale simply will not bo effective as
to him. And what if he simply chooses
not to be deterred at all?

[, for one, refuse to believe that pro-
fessional law enforcement officers asS a
group arc so devious or stupid that the
deterrence rationale cannot have an effect
on the way they do theirjob. It is human
nature to succeed in one's profession and
do well.

But, some want to do well at the ex-
pense of others. They measure success by
arrests and not convictions. They blame
the courts for being lenient when their
constitutional errors must be accounted

41 1d. at 347-48 (footnote omitted).
42 1d. at 356-58 (Brennan, j., dissenting).
43 See the following section.

for. Those of us in !'te search and seizure
bar have all encountered law enforcement
officers who will go to any length to
make a case against someone who they
believe deserves to be convicted. Even the
threat of a perjury conviction docs not
deter them. ObviousIK, the exclusionary
rule docs not deter these officers either.
How, then, Mr. Attorney General, do you
propose to protect the citizenry from the
criminal hiding behind a badge who is not
to be deterred By anything? The only
protection is evidentiary exclusion.

It has been said that the empirical data
on the administration of the exclusionary
rule docs not support the conclusion that
the rule deters unlawful police conduct.44
Ideally, the Fourth Amendment itself

The rights of the accused have
“overwhelmed the even more
historic first principle of
government: providing for the
defense of lociety. "

- Attorney General Smith

should deter Fourth Amendment viola-

tions, but it doesn't, and the courts have

done a lot to promote Fourth Amend-

ment violations by not taking suppression

motions seriously. The Fourth Amend-

ment is violated every day in every major
jurisdiction. What other remedy of the
exclusionary rule is effective to limit
police conduct before It occurs? I don't
see one yet.

What about the personal right rationale?

\Weeks considered exclusion of evidence
because of a Fourth Amendment violation
to be a matter of personal right.45 While
the present Supreme Court has ignored

44 Oaks, Studgm.g the Exclusionary Rule in
Search and Seizure. 37 U. chi, L= Rev. 665
é1970).

ut see generally Kamisar, note 23, Supra.

45 See text accompanying note 28, supra.

this rationale for exclusion in favor of the
deterrence rationale,40 it has been force-
fully argued by some influential commen-
tators that Weeks' original understandin
still has currency and constitutional valid-
ity.47

These commentators find the \Weeks
personal right theory as “ simply another
name for judicial review" o) executive ac-
tion40 under Marberry p. Madison.*9

The personal right rationale cF/uinatcs
the need to consider the sometimes im-
ponderable question of whether invoking
the rule in a particular case would serve
to deter the police from future violations
of the Fourth Amendment.

The time is ripe for a rcemergence of
the personal right rationale. Indeed, on
June 29 the Oregon Supreme Court ap-
plied the personal right theory in exclud-
Ing evidence.50

A civil remedy is ineffective

The Attorney General urges aggricvt--.
criminal defendants to instead pursuo the
allegedly expanded civil remedies provided
for under 42 1J.5.C. § 1983.51 It is folly
to think that a potential civil action by a
defendant convicted on illegally obtained
evidence has any deterrent or even reme-
dial value at all. As the Attorney General
must recognize, the brunt of the civil ac-
tion will fall on the governmental entity
employing the officer, n«t the officer
himsc'f, both in the costs of defense and
in paying judgments. Also, the increased
use of insurance shifts the cost away from
the officer and his employer. Finally, and
by no means lastly, it has not been lost
on the police that a person they can label
“criminal” in a civil trial makes a misera-
bly poor plaintiff. Anyone who has tried

46 Sec United Slatesv. Calandra, note41.supra.

47 Jchrpck & Welsh, Up From Calandra: The
Exclusionary Rule as a Constitutional Re-
quirement, 59 Minn. L. Rev. 251 (1974);
kamisar, note 23, SUPra.

48 Shrock & Welsch, note 47, SUDIQ, at 324-26.
335-66; Kamisar, note 23, SUPI4, at 590-97.

49 Marbury v. Madison, 5 u.s. (1 Cranch) 137,
177-78'(1803).

50 State V. Davis, Ore.S Ct. (No. 28881. June
29, 1983) (NLJ, 7-18-83).

51 SEC cases cited in note 17, SUpra.
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a § 1983 illegal search action where evi-
dence of crime was found can vouch for
that. The police attitude to civil actions
can best be summed up in an exchange |
had wiib a police officer52: 'If you don't
like it, sue me. You can't get somethin’
from nothin’." To this | replied, * Besides,
you're insured, right?" He just smiled.

So, Mr. Attorney General, how docs a
civil action provide any deterrence or any
effective remedy?

lie Administration's proposed good faith
exception

The Attorney General proposes in his
speech that the exclusionary rule be elim-
inated63 in favor of a good faith excep-
tion which would allow the admission of
evidence whenever an officer conducts a
search with a warrant or, in the case ol
warrantless searches, with a reasonable
good faith belief he was acting in accor-
dance with the Fourth Amendment.

The good faith exception is almost
unworkable in its practical application
and it has some serious constitutional
problems if not properly administered. As
a practical matter, these problems must
be resolved on a case-by-case basis hefore
a broad good faith exception can be adop-
ted by statute or judicial decision.

The good faith exception takes two
forms: subjective good faith and objective
good faith. One cannot tell exactly which
one the Attorney General espouses. What
has been said publicily does not H.ways
squire with the language of the proposul.
At rimes, the Administration confuses the
two, and the distinction is crucial as to
how the exception will be administered
and applied.

The Administration’s proposal is said
to_adopt_the result in United States v
Williams.8* Williams is clear as to its hold-
ing, but the Administration’s proposal is

52 This was during the course of a search and
seizure of a client’s business property, and |
suggested that a later, more convenient pro-
duction of the items sought would not leave
the obvious appearance that the officers
were trying to harm the client’s business.

53 Sometimes he --ays "modified."

54 See text accompanying note 71, infra.
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as inscrutable as the Fourth Amendment
itself. Proposed 18 U.S.C. §3505 provides:

“Except as specifically provided by
statute, evidence which is obtained as a
result of a search or seizure and which is
otherwise admissible shall not be excluded
in a proceeding in a court of the United
States if the search or seizure was under-
taken in a reasonable, good faith helief
that it was in conformity with the Fourth
Amendment to the Constitution of the
United States. A showing that evidence
was obtained pursuant to and within the
scope of a warrant constitutes prima facie
evidence of such a reasonable good faith

Except as specifically P]r_ovided.' v
statute, evidence which is obtained
as a result of search or seizure and
which is otherwise admissible shall
not he excluded in a proceeding in
acourt of the United States if the
search or seizure was undertaken

a reasonable good faith belief
mat it was in conformity with
the Fourth Amendment to the
Ct istitu(ion of the United States.
A Itowing that evidence was
obtained pursuant to and within
(he scope ofa warrant constitutes
prima facie evidence o fsuch
reasonable good faith belief unless
the warrant was obtained through
intentional and material
misrepresentation.

-Proposed 18 U.S.C. 3505

belief, unless the warrant was obtained

through intentional and material misrep-

resentation.” What is a “ reasonable, good

faith belief?” Reasonable by what stan-

dard and according to whom? How will
the good faith exception be administered?
Is it constitutional?

The good faith exception is unworkable

Professor LaFave has identified four

adverse consequences which will result
from the good faith exception applicable
to the Administration’s proposal.55

First, the good faith exception, to
quote Justice Brennan, will stop develop-
ment of Fourth Amendment doctrine dead
in its tracks because, without c.car prece-
dent, r.o officer would not bi acting in
good faith.60

Second, the suppression judge will
have to "probe the subjective knowledge"
of the searching officers.57 That is nearly
impossible. Also, the government’s case
will he the officer's *self-serving and gen-
erally uncontradictcd testimony."

| 'would add a further comment: the
good faith exception isan open invitation
to police perjury. To a good many police
officers, the end justifies the means, in
this “often competitive enterprise of fer-
reting out crime."68 They could fabricate
their good faith belief in fact or law from
whole cloth, and no one could contradict
it. After all, isn't a little perjury prefer-
able to letting a criminal loose ou the
streets, especially if you can't get caught
at it?30

Third, adoi)tion of the good faith excep-
tion "would likely result in a distinct pro-
police (or, if you prrfcr, anti-Fourth A-
mcndnicnt) bias in suppression rulings."60
“ ‘IWJhut 1t means in practice is that ap-
pellate courts defer to the trial courts and

55 LaFave, The Fourth Amendment Inan Im
perfect World: On Drawing "Bright Lines
and "Good Faith," 43 u. Pitt. L Rev. 307,
354-59 (1982). This article contains an ex-

n

cellent discussion of the good faith excep-
tion. Id. at 333-59.

56 United States r. Peltier, 422 u.s. 531, 554
(1975) (Brennan, J., dissenting).

57 1d. at 553 (Brennan, J., dissenting).

50 Johnson r. United States, 333 u.s. 10, 14
(1948).

89 Then who is the bigger crimicd?

In “Prince of the City,” a story about police
corruption in a special narcotics investiga-
tion unit, the U.S. Attorney’s Office is ques-
tioning Dct. Ralph Alvarez about whether
or not he ever perjured himself to secure a
drug conviction. Alvarez said, “Yeah. I've
committed perjury about twenty times. You
guys don’t understand the system. You
want a conviction, but you got these stupid
search and seizure laws."

60 LaFave, note 55,SUpIa, at 357.



trial courts defer to the police.” "6,

Fourth, application of the good faith
exception icgalr's the challenged conduct
in the future.62 The police will also then
" push to the limit" any authority they
arc given by the courts.” 63

Litigating the officer’s subjective stare
of mind is nearly impossible. The Supreme
Court rejected that very argument in de-
clining to adopt target standing in Rakas
V. [llinoise4 because of the "administra-
tive burdens" in determining who the of-
ficer considered a "target."60

Can you imagine how far afield a sup-
pression hc...ing could go if the officer's
state of mind would suddenly be relevant?
Would the officer's overall suppression
and conviction record then become rele-
vant to his claim lie acted in good faith
when he violates the Fourth Amendment?
(How about Ihe magistrate's record or the
officer's knowledge that the magistrate
has a bad record in Fourth Amendment
cases?) The cine hour suppression hearing
may become an all day affair.

In 1982 in State vi White,66 the Wash-

Id quoting Amjicrdnm, Perspectives on the
Rftrth Amendment, 58 Minn. L. Rev. 349.
394 (1974]i. Generally, Tactual determina-
tions of the suppress'an judge are not re-
versed unleis clearly erroneous. If there isa
conflict in the facts, the Judge’s findings are
seldom overturned.

62 Sec Terry v. Ohio, 392 u.s. 1,13 (1P68).
And see note 80. Infra.

LuFnve, note 55, suPra at 359 n. 285 (uot-
ing Brineger v. Unlitd States. 338 u.s. 160,
182 (1949) (Jackson, J., dissenting).

64 439 U.S. 128 (1978).

05 |d. at 136-37. Se€ Hail, Search and Seizure
i §23:5, at 654 n. 6 (1982) 23:1.1, at
287 (Supp. 1983), suggesting that Nekas
must effectively be overruled if the Supreme
Court chooses to adopt the good faith excep-
tion.

66 97 Wash. 2d 92, 640 P.2d 1061, 1069 &n.
6 (1982). . ,
see also Jennings V. Superior Court of San
Francisco 104 Cal. App. 3d 50, 163 Cal.
Rptr. 391, 395-396 (1980) (good faith cx-
coption rejected as contrary to judicial integ-
rity); Commonwealth v. Sheppard 387 Mass.
<88. 441 N.E.2d 725, (1982), Cert, granted
J3 Cr.L. 4CJ3 (No. 82-963, June 27, 1983)
(good faith cxvoption rejected as to magis-
trate's error even though police conduct

proper).

ington Supreme Court fcjnd the good
‘aith exception unworkable because of
tnis subjectivity problem which imposed
an unnecessary and unworkable burden
on the courts.67

Some of the proposed good faith ex-
ception statutes require a finding of good
faith if the magistrate issued a warrant.
What about the subjective good faith of
the magistrate? What if the magistrate is
not "neutral and detached,” but is a mere

The good faith exception is an open
invitation to police perjury.

"rubber-stamp” for the police? Can any
lazy or incompetent judge turn a bad
search into a good one hy giving it his or
her blessing."63 Can a judge make a good

State v. White, supra, 640 I’.2d at 1069 n. 6:
“The officer’s 'good faith’ in Michigan v
DeFilllppo, supra, icquiicd a showing on'y
that lie enforced a presumptively valid s t-
ute In the good faith belief it was valid. The
incorporation of a subjective good faith lost
is unworkable in situations not directly ad-
dressed by Chief Justice Burger’s opinion.
For example, what if. as here, a similar sta-
tute was invalidated 10 years previously?
How about 1 month before the arrest? Wi;at
if fellow officers know of contrary case law,
but the arresting officer does not? How do
courts probe the minds of officers lo see if
their beliefs of validity arc truly held? Can a
criminal defendant ever successfully refute
the officer’s assertions of good faith? See
Amsterdam, Perspective on the Fourth
Amendment, 58 Minn. L. Rev. 349,436-37
(1974). Th jood faith standard imposes yet
another factual burden on the courts in the
a'-eady  complex Fourth Amendment area.
See United States v. Peltier, 422 u.s. 531,
560-61 (1975) (Brennan, J., dissenting). We
believe the objective probable cause stan-
dard is the only workable test in cases such
as the one belore us.”

See the last sentence of proposed 18 U.S.C.
"3505: “A showing that evidence was ob-
tained pursuant to and within the scope of a
warrant constitutes prima facie evidence of
such a reasonable good faith belief, unless
the warrant was obtained through intention-
al and material misrepresentation.”

search bad by issuing a defective war-
rant?69 (Warrants arc usually written and
provided by the police. Surely the courts
and legislatures know that.)

T egood faith exception is (indefinable

In its broad senre, the good faith ex-
ception is undcfinable. For any form of
good faith exception to be recognized
and reasonably administered, it must be
on a case-by-case basis on the facts of
the cases being decided. If there will be
no deterrence In a particular situation, we
can analyze it and see how and why. To
adopt a good faith exception by shotgun-
ning the exclusionary rule, wc have no
way of knowing whether deterrence is
involved inany particular tyFe of situation
until it arises and the officer testifies
; .out the occurrence.70

An objective good faith exception de-
veloped realistically on a casc-by-case basis
has some limited appeal. Then, it would
conceptually make sense. Thn former
Fifth Circuit's objective good tail'll for-
mu retion in Um%ed States p. Williams
requires that the officer's good fa'lih con-
duct “must be grounded In an oojcctive
reasonableness” and “niust therefore be
based on articulatablc premises sufficient
to cause a reasonable, and reasonably
trained, officer to believe lie was acting law-
fully.” 71 This may be narrow enough to
satisfy the deterrence rationale.72 The
Administration's proposal ignores this
important requirement. Under its propo-
sal, however, the officer's own belief (and,
hence, his state of mind) is determinative.
LaFave notes, however, that existing

© Compare Commonwealth v. Sheppard, 387
Mass. 488, 441 N.E.2d *725 (1982), Cert,
granted 33 Cr.L. 4093 (No. 82-963, June
27, 1983), where the Massachusetts court
refused to apply the good faith exception to
a magistrate's Fourth Amendment error in
the warrant where the police acted properly.

70 To legislate in advance that the officer is not
deterred pretty well answers the question
for us, doesn’t it?

71 United States v. Williams, note 2, supra, 622
F.2d at 841 n. 4A.

72 gpq LaFave, note 55 SUPIa, at 347-48.
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Fourth Amendment doctrine already suf-
ficiently deals with that issue.73 So what
possible purpose would the Administra-
tion's proposal really serve?

The broau good faith exception is
unnecessary

1 submit that a good faith exception
statute is unnecessary. The Supreme Ct 1t
already recognizes the good faith exccp-
t'on on a casc-hy-casc hasis where good
faith is evident and the deterrence ration-
lie would not be served by suppression of
the evidence.74 Why, then, is it necessary
to pass a statute with innumerable po-
tential administrative problems? Even
Williams dodged the crucial question of
which side carries the burden of proofon
demonstrating good faith or lack of good

faith.76
In Conclusion

Our system of justice dc~inds upon
the rule of law and the premise that gov-
ernment should follow the law when en-
forcing it. The Fourth Amendment cannot
be so hollow a constitutional guarantee
that it is relegated to being an ineffective
tort remedy when government agents
choose to violate the law in the name of
law and order.

73ld. at 348, 348-354.

74Sit, e.g. Michigan ~ Tucker, 417 u.s. 433
(1574) (Fifth Amendment case; confession
not excluded where officers violated eranda
in good faith); United States v. Peltier, 422
U.S. 531 (1975) (Fourth Amendment rctro-
aetMty case; search would not be suppressed
where officers relief on consistent body of
decisional law and administrative regulation
later overturned); Michigan v. DcFlllippo,
443 U.S. 31 (1979) (search incident to arrest
under presumptively valid ordinunce would
not be suppressed even where ordinance was
later declared invalid).

75 United States v. Williams, note 2,'supra, at
846-47.
Under existing law, hi .vcver, the burden
would seem to be with the prosecution in a
warrantless search and with the defense in a
search under a warrant. S€e, e.d., United
States v. Matlock. 415 u.s. 104, 174 (1974)
(warrantless search) and Franks v. Delaware,
438 U.S. 154, 171 (1978)(s«archunder war-
rant). How the defense will be able to carry
the burden when the officers state of mind
is an issue is hard to imagine. SE€ text fol-
lowing note 65 SUPIa.
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The Attorney General's claim that our

constitutional liberties will not be im-

paired if the exclusionary rule is done
away with under the Administration's
proposal just docs not square with logic
or any form of common understanding.

In a related vein in the ongoing Six'h
Amendment good faith "Christian burial
speech” case,76 Circuit Jud;e Richard
Sheppard A.nold of the Eighth Gircuit
wrote just (his year in Williams p. Nix77:

“It will inevitably be rinarked that
our opinion focuses more on the conduct
of the police than of the alleged murderer.
If Williams is indeed guil'y, and if he goes

l.cc as a result of our holding, then com-

plete justice may not have been done,

The right of the people to be secure
in tlieir persons, houses, papers
and effects, against unreasonable
searches and seizures, shall not be
violated, and no Warrant shall issue,
hut upon probable cause, supported
by Oath or affirmation, and
Bartlcularly describing the place to
e searched, and the things or
persons to be seized.

even though Williams has served 14 years
in prison. A system of law that not nly
makes certain conduct ciiminal, but also
lays down rules for the conduct of fc
authorities, often becomes complex in its
application to individual cases, and will
from time to time produce imperfect
results, especially if one's attention is
confined to the particular case at bar.
Some criminals do go free because of the
necessity of keeping government and its
sr>-vants in their place. That is one of the
costs of having and enforcing a Bill of
Rights. This country is built on the as-
sumption tha' the cost is worth paying,
and that in the long run we are all both

76 See Brewerv. Williams, 430 u.s. 387 (1977).

77 700 F.2d 1164 (8th Cir. 1983),Cert, granted
103 S.Ct. 2427.

freer md safer if the Constitution is
strictly enforced.” 78

The police often treat the Fourth
Amendment like it is"a mere technicality”
anyway.79 If the courts start doing it too,
the freedom of all of ushas been seriously
weakened. Wholesale adoption of the
good faith exception will effectively grant
the police the right to violate the Fourth
Amendment with relative impunity.80
The last seventy years under the exclu-
sionary rule will be just so miuch history.
If the Fourth Amendment can no longer
he relied on as a basic limitation on gov-
ernment to protect us from unreasonable
governmental intrusions, what will? I, for
one, cannot imagine a society where per-
sonal liberty is at the whim of the good
faith (real, imagined, or manufactured)
of the police.81 There, none of us will be
safe. f]

781d 700 F.2dat 1174.

79 See Justice Frankfurter dissenting in United

States & RabInovit:, 339 U.s. 56, 69 (1950)
(Frankfurter, J., dissenting):
“It is true also of journeys in the law that
the place you reach depends on the direc-
tion you ate taking. And so, where one
comes out on a case depends on where one
goes in. It makes all the difference in the
world whether one approaches the Fourth
Amendment as the Court approached it in
Boyd v. United States. ... in Weeks v. Uni-
ted States .... in Silvertliorne Lumber Co.
v United States ... in Couled v. United
States ..., o: one appraochcs it as a pro-
vision dealing with a formality. It makesall
the difference in the world whether one rec-
ognizes the central fact nhout the Fourth
Amendment, namely, that It was a safeguard
against recurrence of abuses so deeply felt
by the Colonics as to be one of the potent
causes of the Revolution, or one thinks of
it as merely a requirement for a piece of
paper.”

80 When the courts accept illegally seized evi-
dence they induce further such violations ot
the Fo uth Amendment. Amsterdam, note
61, SUpra, ut 432.

81 See Learned Hand, Spirit of Liberty 189: 1
often wonder whether we do not rcst.09 [
hopes too much on constitutions, upon *--
and upon courts. These are false hopes: y
lieve me, these are false hopes. Liberty *
in the hearts of men and women; when
dies there, no constitution, no law, no c° 9f,
can save it; no constitution, no law, n0.c°|je5
can even do much to help it. WiNc 11 |I0
there it needs no constitution, m1luw
court to save it."
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A n introduction

Itwas one of the most controversial deci-
sions that the Warren Court ever deli-
vered. Eighteen years ago. the justices
announced in Mapp v. Ohio that states
must exclude evidence from a criminal
trial if the police obtain it through an
unconstitutional search. The case in-
spired a controversy that continues to
this day.

During the pastyear. Judicature invited
two authors who hold opposing views on
the rule to debate the issue anew. First.
Professor Yale Kamisar of the University
of Michigan Law School defended the
rule on grounds that it protects the integ-
rity of the judiciary "from the taint of
partnership in official lawlessness" and
prevents government from profiting from
its own lawlessness.

In response, U.S. Circuit Judge Mal-
colm Wilkey said that the rule does not
remor'/ the injustice of an illegal search;
it o' ly compounds that injustice. He
recommended that d< the evidence be
admitted at the trial, but that police be
punished for their misconduct.

Later two social scientists dit'cussed
the question of whether the ruiy deters
police misconduct. Bradley Canon, a
professor of political science at the Uni-
versity of Kentucky, said studies so far
have not been conclusive. Bu Steven
Schlesinger, an assistant profi ssor of
politics at Catholic University, argued
that most studies question tht rule’'s
effectiveness.

Incidentally, this debate stirred ( reater
reader interest than any other art cle or
series in Judicature in recent yeirs. In
fact, continuing interest in the rule and
many requests for reprints led us to col-
lect all eight articles in this 80-page
volume. We hope you find it useful.

Additional copies are available at $2
each from the American Judicature
Society, 200 W. Monroe, Suite 1606,
Chicago lllinois 60606. Order tf 8560.

The purpose of the American Judicature Soci-
ety is toFromote the effective administration of
justice. To this end, the Society publishes this
jour tal, a.newsletter and other literature, holds
conferences and seminars, rr- .nains an infor-
mation and consultation ser e conducts em-
pirical research, and operates The Center for
Judicial Conduct Organizations. Membership is
opentoall persons interested inworking towards
court improvement.

Judicature is a forum for fact and opinion
relating to all aspects of the administration of
justice and its improvement. Readers are invited
to submit articles, news and letters for publica-
tion. Judicature, a refereed '‘urnal, notifies
authors of its decisions within 3 J days and pub-
lishes most accepted articles within six months.
_Judicature jsindexed in Index toLegalPeriod-
icals and Public Affairs Information Service.
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THE DEBATE

Is the exclusionary rule an ‘illogical' or 'unnatural’
interpretation of the Fourth Amendment?

\When the police obtain evidence in violation of the
Constitution, the courts must exclude it to assure the
People that the governi:>ent cannot profit from its
awlessness.

The exclusionary rule; why suppress va id,eviFence?
If we want to reduce crime, we ouqht lo admjt all the
evidence at the trial—and punish the polite later if they
obtained any of it illegally.

CLOSING ARGUMENTS

The exclusionary rule in historical perspective:

the struggle to make the Fourth Amendment
more than 'an empty blessinqg'

The Supreme Court was forced to extend the
exclusionary, rule to the states, since none of them had
found any oilier ivay to discourage illegal searches.

A call for alternatives to the exclusionary rule:
let Congress and the trial courts speak )
Congress should provide a federal alternative to the
exclusionary rule and allow states to abolish the rule
wiwn they provide an equal remedy.

AN EMPIRICAL FOOTNOTE

The exclusionary rule: have critics proven
that it doesn't deter police?

The exclusionary rule: have proponents proven
that itis a deterrent to police?

A postscript on empirical studios and the
exclusionary rule

Reprinted from s uaicature The Journal ol the American Judicature Society (ISSN
0022-5000). Volume 62 Numbers 2,5, 7, 9.1 uaicarure ss published monthly, excoBt
bi-monthly in June-July and Decombor-January Circulation 38.016. Individual sub-
scriptions $10.00 ayoar. sinylo issues $1 Viows and opinions in articles are not to bo
taken as ollicial expressions ol the American Judicature Socioty's Eollcy unless so
stated. Copyrthtc 1979 by the American Judicature Society. Up to 25 photocopiosol
individual articles may bo made without permission. Thoso’must bo usco exclusively
(or educational purposos. with no direct or indirect commercial advantago. and must
inch '9:anolico ol copyright. Editorial communications and noticos on Form3579 aro
to t sent to 200 West Monroe. Suite 1606, Chicago. lllinois 60606
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Editor’s note: Over the nears, critics of the
exclusionary rule have called it, among other
things, an "illogical,” "irrational.” and "un-
natural" interpretation of the Fourth and
Fourteenth Amendmcuts.

Last fall, for example, U.S. Court of Ap-
RJNealsJudge Malcolm Wilkey. writing in the

all Street Journal, said the rule ™is not
required by the Constitution. . .. The exclu-
sionary ride isajudge-made rule ofecidi e
which” bars 'the use of evidence secured
through an illegal search and seizure.'. ..
The _onI%/ excuse offered for this irrational
rule is that there is ‘no effective alternative’
to make the police obey the lav:.” ,

In an effort to explore this controversial
uestion further, Judicature invited Jud%e

ilki/ and a defender of the rule, Yale
Kamisar, to express their views. Judge 117/-
key will explain his opposition and Suggest
alternatives to the rule in a later issue.

M ore than 50 years have passed since

the Supreme Court decided the Weeks
ease,lhairing the use in federal prosecutions
of evidence obtained in violation of the
Fourth Amendment, and the Silvertliome
ease,’- invoking what has come to he known
as the "fruit of the poisonous tree" doe-
trine/1The justices who decided those eases
would, ! think, he quite surprised lo learn
that some day the \alue of the exclusionary
rule would he measured by—and the very
'ife ol the rule might depend on—an empiri-
cal evaluation of its ellieaey in deterring
police misconduct:1

I. Unis x. liiiiijl Slitcs.’i32 I'.S. 3S:1 (H)I 1~

m SiKnlliynii* Limitin® (In. x. I"nitnl Muirs, 251
'S, 5S5(|«J20)

el. Nurdune X, Uniled Slates. 1S U.S. 3:18 (It).41),
ii-lii-ilit; In ulliboc Hn* prnscciiliim in uxuiil uii itle111 x
lulu ils use nl liiliuiii.iliiiii gained lix illegal xxin-lap-
piue, lirsl used (lie phrase "fruit nl lIn* puisuiiiiiis tree."
see ileueralhi fitler, 'The |'riti! a/ the I'aiSminus Wit
Jlla(r,lﬁﬂllnl unit Sinimrilizeil. 58 c.xttr. L Hix. 571)

1.V,

I Spare dues mil pel mil ail extensive exnliiatinn nl

Ilie texeiil "einpineal studies” nl llieexi liisiiuiarx ,-«.le's
elicits nl anx | uu putice In-liasim. Ilul see “Dues die
i-xclc sjuii.ii x tide allret police lieliax nil  uu page 72) nl
Iliis issue.

These justices were engaged in a less
ambitious venture, albeit a most important
one. They were interpreting the Fm .th
Amendment as best they could. As they saw
it, the rule—now known as the federal exclu-
sionary rule—rested on “a principled basis
rather than an empirical proposition.

the dissenters in United States v. Caland-
ra were, | think, plainly right when they
maintained that “uppermost in the minds of
the framers ol the [exclusionary] rule” was
not ‘the rule's possible deterrent effect,” but
“the twin goals of enabling the judiciary to
avoid the taint of partnership in official
lawlessness and of assuring the people [that]
the government would trot profit from its
lawless behavior, thus minimizing the risk
of seriously undermining popular trust in
government."¥ The main purpose of this
article, then, is to trace, explain and justify
the original grounding of the exclusionary
rule— what has come to be known as “the
imperative of judicial intergrity."7

The Weoks opinion

As Vrolcssor Francis Allen recently remind-
ed us, the 1'eckSopinion "contains no lan-
guage that expressly justifies the rule by
reference to a supposed deterrent elfect on

5. Cf. anen, The Judicial (,)iie\l fur Peiuil Justice.
The Warren Court unit the Criminal Cases, 1075 U.
II.I..L.L 518, 535-37 (pointing out lli.it, unlike tiN*
esehisiouurx rule’s history, in recent years !lie deterrent
function Inis prex-niled as its predominant justification,
and tluil "until thy rule rests on (returns lofl a princi-
pled 1.isis rather than an empirical proposition,"” Mai >
"xxill remain in a stale ol unstnlde ctpiilihriiuu").

(L United Stale., x Calandra, 11l U.S. 338. 357
(1071) (renn.m, J.. joined Ix Onegins and Marsliall.
JJ.. dissenting). Cc.uniha neld dial a grand jnrx xilness
max not reluse to answer ipiestions on the ginund that
they are liased on ex-ideuee ol.tamed from him lix
violating the I'ointh Amendment. See a!sa, Seliroi kand
Welsh, gi'ii Tram Calamira: The Csrlusitmarii ltnleiisa
Canslilullanal Iteiinirement, 51 M\ 1, Itkv. 251
(11)7-2).

7. Likins x. United States, 31-1 U.S. 208, 222(10I>(i)
(Stexxiirl, 1.) (ox i-itiiriliui* the "silxer platter" doctrine),
ipioied with appioxai in Mapp x. Ohio, 5(i7 U.S. til.),
@150 (I)(il) (Clark. 1) (imposing the exclusionarx rule as
lo iiiu-oiisliliilionallx seized materials on slate courts as
a matter ol I-'oiiilecnlh Aniendim-nt Dm- Liocess). S€@
.. Il Cnilcd States x. Calandra, xwic-in. (i.



police officials."h Indeed, in the United
Stales Supreme Court, some 35 years were to
pass, as Professor Bobert McKay has noted,
before Wolf ¢. Colonulti’ “introduced the
notion of deterrence ol official illegality to
the debate concerning the wisdom of the
exclusiona\rﬂvl rule."r"

As the Weeks justices saw it, if a court
could not “sanction” a search or seizure
before the event—because, for example, the
police lacked sufficient cause to make the
search or were unable In describe the itcm(s)
they sought with the requisite partieular-
itv— then a court could not, or at least should
not. “affirm" or "sanction" the search or
seizure after the event.

The courts’, alter all, are the specific ad-
dressees ol the constitutional command that
"no Warrants shall issue, hut upon" certain
prescribed conditions. If "not even an order
ol court would have justified" the police
action, as it would not have had in Weeks,
then "much less was it within [the officers’]
authority" lo proceed on theirown “to bring
lurther proof (ol quilt] lo the aid ol the
(Government." And if the government's
agents did proceed on their own, “without
sanction ol law," then the government
should not he permitted to use what their
agents obtained. The government whose
agents violated the Constitution should he
in no belter position than the government
whose agents ohcved it "the ellorls ol the
courts and their officials to bring the guilty
to punishment . .. are not to lie aided liv the
sacrifice ol [Fourth Amendment] princi-
ples," Is.am ol [liC reallv so hard lo follow?

Since so uianv commentators lalelv have
emphasized the elfieaev (or incffieaev)ol the
exeliisioiiiirv  rule in preventing illegal
searches and seizures.ll it mav he profitable
to lake a Iresh look al the kev passages in the
old Weeks ease:

o i Innlriii vonl iliiim wedm I'M'i'iile llu* rriini-
tial  laws [In| obtain liinv iclions In means of
unlaw Ini seizures .. .should 1jud no snnelion in

X hi ji.mH a. (h, nileil, \Lisfi v (Hini, 187

11X 1S 25 Liplift. Aeintien, \LI>| Int,.
t x ntiilnl

M \h k.IV. Miijifi i. hin. Lie I-Isclisii‘iiurii linle
mill ili, Tiijil "1 'm mu. 1la AHIZONV 1. A 327. 131
i I i,

1. Xee unle> 0. 8 null 7 wi/n/l.

ti-S luilu iiline toliinii Xumhrr 2 luuusi. PITS

the judgments of the courts which arc charged at
all times with the supgort of'the Constitution and
to which people ol all conditions have a right to
a_p%(ial tor the maintenance of such fundamental
rights.

g. .. The efforts ol the courts and their officials
to hring the guillv to punishment ... are not to
he aided liv the sacrifice of [SFourth Amendment(]
principles... . The United States Marshall acte

without sanction of law ...and under color of
his office undertook to make a seizure of private
papers in direct violation ol the constitutional
prohibition against such action. ... To sanction
such proceedings would he to affirm by judicial
decision a manifest neglect if not an open defi-
ance of the ﬁrombmons of the Constitution,
intended lor the protection of the people against
such unauthorized action.a

Ratifying illegal searches

Although the Fourth Amendment consti-
tutes a guarantee against unreasonable
searches'and seizures, it does not, of course,
explicitly slate what the consequences of a
violation ol the guarantee should he. This
"specific” ol the Bill of Bights turns out, as
is so often the case,Llnot to he specific about
the issue which confronted the HW'A'vCourt
and is the subject of today's del.;.'c.

This only means that here as elsewhere—
almost everywhere—the Court "cannot es-
cape the demands oi judging or of making
... difficult appraisals."¥4 But wliat is
wrong with the 11€ekS Court's appraisal?
Does its reading ol the Fourth Amendment
do violence lo the language or pm po = of flic
guarantee against unreasonable search and
.seizure? Does its interpretation of this con-
stitutional pruv isiou require an active imagi-
nation? Is the interpretation strained, illogi-
cal or implausible?

It is plain that Holmes and Braudeis
thought not. In the Silrerlliorne case,
Holmes, joined liv Braudeis and five other
justices, observed:

The essence ol a pruv isimi forbidding the acqui-
sition ol evidence in a certain wav is that mi

"Ta. 232 £.5. nt 31)24)L.

13. See. e.g., I-'iii-inlh, I'ne Hill uj ttiullls u\ii , /e
uj Crlo hull Ifin ei/ine. 33 mvi.li 1. I(i~v.020,037.951
(198.it; k.ulisli, Mcllioilolouil imil (.’rltcriii m Due Pro-
cess \iljuillcutiou— \ Surrey mill Criticism, 88 VMK
I.|. 319, 337-39 (1957): iWchsli‘i, Tuuiiul Xeulnil
Prim iyles ol (‘ausiliuiioual I.tm, 73 1l viiv. !.. Hkv .
17 - 1x 5-1959.1. . ,

L1 1L\iirs v. Washington, 37! 1", 503 51X51973
((Hihlhi-Ig. i 1. See atso Fiii nilh . wijwiu. 13, nl J37-3.X



'If the government
becomes a lawhreaker,
it breeds contempt

for law .’
—Justin- Louis Hrtmilcis

uitrel\ evidence so acquired shall not lie used
before the Court lint that it shall not lie used at
all. Ol course this does not mean that the lacts
tinis obtained lieenme sailed and inaeeessible. Il
knowledge of them is gained from an indepen-
dent source, the mny_be&urov ed like any others,
lint the knowledge gained In the goveinment’s
own wrong cannot be used by it in the wax
proposed.i: %

The Olmslcad easelt involved 'wo i.nes-
lions. both jviswereil in the negative by a 5-4
majority: (1) Are telephone messages within
the protection against unreasonable search
and seizure? (2) liven il they are not, should
the evidence nevertheless he excluded he-
cause the federal agents who tapped the
phones thereby violated a state statute?

On the second issue. Chief Justice Wil-
liam Taft, writing for the majority, did not
challenge the Weeks rule, but insisted that
"the exclusion ol evidence should be con-
fined lo eases [such as H'ccAv] where rightx
under llic Constitution would he violated by
(idmittinn it,"*1 In dissent. Holmes and
Braudeis argued that "apart from the Consti-
tution the government ought not to use evi-
dcncc obtained and only obtainable by a
criminal act.” HTheir arguments ns to why
the exclusionary rule should apply lo illegal,
as well as unconstitutional, police action are
essentially restatements, although more la-
mous and most eloquent ones, ol the reason-
ing in Weeks.

Kitsi. Iloiuics: 1
Il |llic government) pays its nlliccrs Im having
got evidence bv crime, ‘I do not see why il mav

not as well pay them lor getting it in the same
way. and | can attach no mipoilanee lo prnlcsla-

L2 S a2 .
(> Olinslr.nl v. I"nili il Stales. 277 1.S. iX11U2a).

17, 11 1.
IS. M in()-n (dissenting opjnjon),
lit ﬁ 178-71 &I.sscnnng oBmltm .

lions ol disapproval il it knowing) accepts and
Fays and announces that in the future it will pay
or the Iruits. Wc have to choose, and for my part
| think it a less evil that some criminals should
escape than that the government would play an
ignoble part. _ o

For those who agree with me, no distinction
can he taken betw een the government as prosecu-
tion and the ?overnment as {ud%e. II the existing
code does not permit d strict attorneys to have a
hand in such dirty business it does not permit the
judge to allow such inequities to succeed. ... |
am aware of the often repeated statement that in a
criminal proceeding the court will not take notice
ol the manner in which papers olfered in "vi-
deuce have been obtained. But that .somewhat
rudimentary mode of dlsjfiosmg of the question
has been overthrown by llccAv (and] the reason
for excluding evidence obtained hv violating the
Constitution” seems lo me logically to lead to
exgludln? evidence obtained by a clime of the
officers ol the law.

Then Braudeis:20

When these unlaw till acts were committed, they
weie crimes only ol the officers individually. The
?_overnment was innocent, in legal contempla-
ion; for no federal official is authorized to com-
mit a crime on its behalf. When the government,
having full know ledge, sought ... lo avail itselt
ol the fruits ol these acts in-order to accomplish
its ow n ends, il assumed moral responsibililv lor
the officers’ crimes And il this court should
permit the government bv means ol its officers’
crimes, to effect its purpose ol punlshlnq the
defendant, there would seem lo lie present all the
elements ol a ratification. . .. .

Will this court by sustaining the judgment
below sanction such conduct on the part ol Ihe
Hxeeutivo? o _ .

... The Court's aid is denied ... in order to
maintain respect lor law; in order to promote
confidence in the administration ol justice: in
order to preserve the judicial process from
eoutaminatioi....... . .

'Veeney. security and liberty alike demand
tli.. government officials shall lie subjected lo the
same rules ol conduct that arc commands lo the
citizen. In a government ol law s, existence nl the
government will lie imperilled if il fails to ob-
serve the law scrupulouslv. Our government is
the potent, the omnipresent, teacher. For good'or
foi ill. it teaches the whole people bv itsexample.
Crime is contagious. Il the (government becomes
a_lawbreaker, 1t breeds contempt lor law; it in-
vilcs every man lo become a law unto himscll; it
iuv ilcs anarchy.

Police reaction to Mapp
| novel 1ull> appreciated the force of the

20. hi.at SI-Ni (dissenting opinion).



Weeks opinion, and the Hohnes-Bramleis
dissents in Olmslcad. until some 15 years
ago when an incidentoccurred in Minnesota
where | was then teaching. It helped me see
the implications of the rule more clearly.
Until 1961, the Minnesota courts, as well
as the courts ol about half the states, had
permitted the wuse of wunconstitutionally
seized evidence. Bui when the Court decid-
ed Mapp v. Ohio in 1961,2Land imposed the
exclusionary rule on Minnesota and other
“admissibility states” as a matter of federal
constitutional law, it caused much grum-

21. 367 U.S. 613(1961).

bling in police ranks.

This led Minnesota’s young'attorncy gen-
eral. Walter Moiulale, to remind the police
that “the language of the Fourth Amend-
ment is identical to the [search and seizure
provision] of the Minnesota State Consti-
tution" and that "Mapp did not alter one
word of either the state or national constitu-
tions."-2 The Mapp ease, stressed Ntondale.
bad “not rednce[d] [lawful] police powers
one iota"—“what mms a reasonable search

22 Miiiklull', The Problem, of Search and Seizure, 19
UKNCIl & 1i. o Minx. 15. Hi (Feb. 1962)7. See also
ﬁe&r\;us&r, Moiulale on .Ji/>;,, Feb./mar. 1977 civ. LIH.

Does the exclusionary rule
affect police behavior? 1

When Professor Dallin Oaks wrote his "cm-
pirieal challenge” to the exclusionary rule, it
was undeniably an important contribution
to this debate, Oaks, Studying the Exclti-
sionanj Rule in Search and Seizure, 37 U.
Cm.L.rev, 665 (1970). See also, Spiotto,

Search and Seizure: An Empirical Study of

the Exclusionary Rule and Its Altcmatioes, 2
J. Legal Studies 243, 245-48 (1973) in
many respects a continuation of the Oaks
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study, blit a less scholarly effort,

But more recent and more comprehensive
studies and analyses have cast grave doubt
on his conclusions about the rule's ineffica-
cy in affecting police behavior. And these
analyses have highlighted the insufficiency
and innppropriatenoss of the Oaks' data.

See generally, canon, Is the Exclusionary
Rule in all_lngg ealth?Some New Data and

a Precipitous Conclusion, 62

John Collair lor Black Slar



before. still

At a subsequent panel discussion on the
law of search a*»d seizure in which | partici-
pated, proponents ol the exclusionary ride
quoted Monthlies remarks and made explic-
it what those remarks implied: It the police
feared that evidence they were gathering in
the customary manner would now he ex-
cluded by the courts, the police must have
been violating the guarantee against unrea-
sonable search and seizure all along. This
evoked illuminating responses from the two
law enforcement panelists, responses which

23. Momhilc. »MN«ii. 22, at 16.

Kf/' L.J. 681, 697-717, 725-27 (1974). See
also, Canon, Testing the Effectiveness of
Civil Liberties Policies at the State anil
Federal Levels, 5 Am. Politics Q.57,71—
75 (1977); D. Horowitz, The Courts and
Social Policy 220-54. Washington, D.C..
The Brookings Institute, iS76; S. Washy,
Small Town Police and the Supreme
Court 25-34, 81-117, 217-29. Lexington,
Massachusetts: D.C. Heath, 1976 (study of
southern Illinois and western Massachusetts
police); cf. Critique, 69 Nw. U. L. Rev. 740
(1974) a devastating criticism of the Spiotto
study, supra.

For example, Oaks and Spiotto rely on the
high frequency with which motions to sup-
press are granted in Chicago gambling, nar-
cotics and weapons cases to conclude that,
long after adoption of the exclusionary rule,
illegal searches and seizures were common-
place in the enforcement of these offenses by
the Chicago paolice.

Canon points out that “counting success-
ful motions is an imperfect indicator of the
rule's effectiveness for several reasons,” 62
Ky. L.J. at 718. He concludes that, in any
event, Chicago is “a gross exception to the
national norm of granting suppression mo-
tions,” Id. at 721. Canon’s study of 65 cities
indicates that in 60 per cent of them motions
to suppress were granted one-tenth of the
time or less and in 91 per cent of the cities
such motions were granted one fourth of the
time or less. Id. at 722.

Moreover, comments Canon, "judges in

| think underscore the need for the “exclu-
sionary rule" anil its great symbolic value.
Minneapolis City Attorney Keith Stedd:

I don't think it |is] proper lor us to [say that prior
to Md/i/i the police were violating the law all
along] when the courts of onr state were tellin
the police all along that the [exclusionary rule%
didn’tapply in Minnesota.

St. Paul Detective Ken Anderson:

No officer lied upon the witness stand. If you
were asked how you got your evidence, you fold
the truth. You laid broken down a door or pried a
window open ... often we picked locks. ... The
Supreme Court of Minnesota sustained tic. time
alter time after time. [The] judiciary okayed it;

Chicago have long been noted for their
willingness to grant motions to suppress
evidence” and “it is sometimes alleged that
Chicago police habitually conduct vice raids
in @ manner that ensures that a motion to
suppress will be successful." Id. at 720. As
Washy explains, Supra at 108-17, 217-23,
some judges granted a substantial number of
motions to suppress “during the educational
process” immediately following adoption of
the exclusionary rule, but “police improve-
mentand accommodation to the rules" meant
that aft.*r this transitional period few mo-
tions were granted.

To take another example (there are many
in the Canon article), Oaks' study of arrest
before and after Mapp focused on One city,
Cincinnati. He concluded that the adoption
of the exclusionary rule had had virtually no
effect on the number of arrests for narcotics,
weapons and gambling there. See 37 U.
Ciii.L.Rev. at 707. But Canon gathered sim-
ilar data for 14 cities (including Cincinnati)
and found that only four others had the
“rather minimal response pattern that Cin-
cinnati has.” See 62 Ky. L.J. at 706.

At the other end of the spectrum, the
Baltimore decreases in arrests following
Mapp “were both dramatically sudden and
truly spectacular,” id. at 704. “ Baltimore is
probably an extreme case and is illustrated
to counter Oaks' generalizations about the
efficacy of the exclusionary rule from the
presentation of Cincinnati's arrest figures.
Buffalo is less extreme, but not necessarily

71



[lu*\ knew wluil the tacts were.24

« s im reason to think that the Miii-
nrs xpeiicnec is uni(|iie. The heads ol
several police departments also reacted to
tin* adoption ol the exclusionary rule as il
the guarantees against unreasonable search
and seizure li/nljust hermn written.

For example, shortly after California
adopted the exclusionary rule,2* William
Parker, then Los Angeles chief ol police,
warned that his department's ability to pre-
vent the commission ol crime had been
greatlv diminished because henceforth his
officers would he unable to take “affirmative
action" unless and until they possessed
"sufficient information to constitute proba-
ble cause.”20 lie (Jid promise, however, that

21 (United in knmisir. On the Tactics nj Police-

Prosecution Oriented ('lilies of tine Courts. 39 (oil-

m i L(> 1i(. 132-33 11963).

1 People ¥ Gilinl. 118t 2d 351, 252 P2d o185
26..U . P.jikei. 'oi.li r_LIT. Springfield. Illinois: (.

IIioni.l]Js. (Ulsnn ed. 19571, pring (

typical. Indeed, itis not at all clear that there
is a typical response to the exclusionary
rule." 1d. at 705.

Canon also noted that political scientist
Michael Ban had concluded, after an in-
depth study of Mapp'Simpact in Boston and
Cincinnati, that “the Cincinnati political
milieu ... permitted widespread disregard
if not defiance of the Supreme Court's rul-
ing" and that ina number of respects there
was “a disccrnably lesser propensity for
compliance in Cincinnati than in Boston."
|d. at 689, 698 (Canon's characterization of
Ban's findings, which, though unpublished,
have heen widely circulated among political
scientists).

At the present time, there is much to he
said lor lawyer-political scientist Donald
Horowitz's analysis of Mapp and police
behavior, Horowitz,, Supra al 221-25, 230-
31,250:

Nlii i ol the empirical support for the proposi-
tion that apr does not deter the police from
violating the Fourth Amendment has been quite
erode. ... [TJhal illegal searches are still eon-
ducted to obtain evidence of certain kinds of

crimes does not mean that they are still eon-
dueled with tl..- same frequencyfor evidence of
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"M-V lano as the Exclusionary little is the
law aj California, your police will respect if
and operate to the best oi theirability within
the framework of liniHotions imposed by
that rule. "™

Similarly, former New York City Police
Commissioner Michael Murphy recalled
how, when Mapp v. Ohio imposed the ex-
clusionary rule on New York and other "ad-
missibilitv states." he “was immediately
caught up in the entire problem of reevaluat-
ing our procedures ...and modifying,
amending and creating new policies and
new instructions for the implementation of
Mopp. Retraining sessions had to he held
lrom the very top administrators down to
each oi the thousands ol foot patrolmen and
detectives engaged in the daily basic en-
forcement lunction." X

Commissioner Murphy, no less than

2. 1d. il 131 jK li'h jidiled), . :
25. Murphy. 3? P ||e3TPoI e Methods in
bgﬁce%iq:@élnllﬁ. %e@roglem ol Eomu unce )In]

MENLS, 1 Texas |, Hkv. 9.59,931(1966).

other kinds of crimes. That illegal searches arc
common in some cities does not mean that they
are equally common in all cities. Deterrence
cannot lie viewed as ‘a monolithic governmental
enterprise.’ . S

Gradually, the rudiments of a more discrimi-
nating approach have hegun to_emer(fe. What it
suggests is that the extent to which police behav-
ior 1s modified by Mapp depends on a complex
set of local conditions, including .. . the type of
offense involved, the particular police unit re-
sponsible for specific enforcement tasks, and the
way in which local cdurts and law; . handle
search-and-seiz.ure matters... . _

... fT]he fragments indicate it v.; mistake to
think that police behavior is never conditioned
by the sanction of excluding evidence that might
lead to conviction. ... [ljn" the case, of serious
crimes the policeman starts thinking fairly early
of What is required to convict, and some of the
things he thinks of are the restrictive rules of
arrest and search. L _

... (Chmi‘orn with conviction is very uuieh-a
function ol locale, offense, stage of investigation,
and sometimes police unit involved. Receptivity
to the judicial sanction varies accordingly.

In closing these brie remarks, | cannot
resist pointing out that at the same time
some critics of the exclusionary rule are
urging its elimination or substantial modifi-



Chiel Barker, seemed In lliink that "the
framework of limitatiims" restraining the
police had liern put time liv the cxehisinn-
arv rule, not the state and lederal constitu-
tional guarantees against unrcasoulile search
and seizure. Flow ing Iroin the Mappense -
lie said, “is the issue nl defining probable

cause lo constitute a law Ini arrest and subse-

quent search and seizure."20

|. Criticisms of the rule

| think il mav lorcclullv lie argued that it is
not the exclusionary rule which is illogical
or misdirected, hut miu h-ol the eril iisin it
has generated. As Senator Holier! Wagner
pointed out in the 19AS New York Slate
Constitution Convention:

All the arguments filial the cvcliisiimarv rule will
handicap™ law ciilnrccmceul] m-ciii In me In be
prpcrlv. directed mil ae;u>t (lie cvcliisiimary
rule Iml against the substantive guaranicc itsell.
... 1L is die |law_nl search and seizure], nnl the
saiictiie, which imposes limits nu llic npcralinu

29. hi. at 915.

cation on the ground, inter alia, that it has
had little if any effect on police behavior and
little if any impact on the amount of pre-
Mapp illegality, other critics are calling for
the rule's repeal or revision on the ground,
Inter alia, that in recent years the police have
attained sncli a high incidence of compliance,
with Fourth Améndment rcqidrements that
“the absolute sanctions of the Exclusionary
Rule are no longer necessary to 'police’
them.” Brief ol Americans for Effective Law'
Enforcement (A.E.L.E.) and the Interna-
tional Association of Chiefs of Police (LA.
C P.)as Amiei Curiai in Support of Petition-
er at 12, California p. Frieda. 409 U.S. 33
(1972), discussed in Comment, 65 J. CIUM.
L. & C. 373. .383 (1974).

In [lieir amICUS brief, the A.E.L.E. and the
ILA.C.P. piosenled the Court with the results
ol astudv they had conducted of warrantless
searches and seizures (such searches and
seizures were chosen because these are the
ones “in which the officer is acting on his
own with no assistance from a magistrate or
prosecuting attorney, cases in which his
activity must stand or tall based on his own
judgment, knowledge ol search and seizure

nl Lie pidice. Il llie ride A nbeveil as il should, he.
and as we declare il should he. there will he no
illegallv obtained e\ idetiee lo he excluded hv the
operation ol [lit* sanction.

Il seems In me. iiieimsislenl to challen?e the
exi liisionaiA rule tin llic ground Iltal il will ham-
[Jer (he police, while making no challenge lo the
uudaiiicutal rules to which the police are re-
quired lo conform.

Cooley said ol the Fourth Amendment
| 10 years ago that "it is heller oftentimes
that crime should go unpunished than that
ihe citizen should he liable to have his
premises invaded, his trunks broken up, [or]
his private hooks, papers, and letters ex-
posed tn prying curiosity,”:l Win is it no
less true when the accused's premises have
been invaded or his constitutional rights
3 1 New Nimk (Cniislililliifllil Cimvmill'll. Hry isril
liri mil Sfitg i195St. repiinleil Al 1. Mn fiai | mil I.
Urlisler. Giuvi Wi, Lvw \\n its \dmimstiivruix
119192 Milii'iilil. New Jmk: Kimtul.ilimi I'ress, 191l
ST H.g{a"| ravm. |, 1 1Ynjdr v.<alian. I1( ol 2d T+l
150 252 1°2d 905119031, L

| AL xalsitiis inr: (iins 1t 1iosyi
LIXU XITUNs illli, Tioslim: Lilltt, blown. Ts 11l 1 AN

restrictions, and his desire lo abide by such
restricti ns," Brief at 16).

According to this studv- of more than 1000
cases involving warrantless searches and
seizures decided In appellate courts nation-
wide during the 27-month period of Janu-
ary, 1970 through March, 1972, <4 per cent
(1,157 of 1,371) wore found to he proper—
“an extraordinarily high degree of police
professionalism.” Brief at 17.

The amICUS or;: | denies that this study
evidences any heneiieial exclusionary rule
influence upon law enforcement, id. at 18,
hut | doubt that many will find the denial
convincing. “[T]his excellent record of suc-
cessful police compliance with the rides of
search and seizure,” 1d., is attributed to
“police professionalism”—an attempt by
most police to learn “at least in a general
way the restrictions on their search and
seizure activities and a good faith desire to
comport themselves properly within such
restrictions." id. al 19. But what stimulated
the attempt bv most officers to fr.milinrize
themselves, at least in a general wav, with
the law ol search and seizure?

Y.K.



otherwise violated? Ii the government could
nut haw gained a conviction had it ohcvcd
the Constitution, why should it he permitted
to presail '>ecaiise it violated the Constitu-
tion"*"" And why does it generate so much
popular hostility to disallow the government
to reap an advantage that it secured, and
might only have been able to secure. In-
violating the Constitution?

No one, 1think, has given a better expla-
nation than Professor John Kaplan, one ol
the sharpest critics of the rule:

From a public relations pt ini ol view, [the exclu-

sionary rule! is the worst possible kind ol rule
because it oulv works a, the behest ol a person,
usually someone who is clearly guntg, who is
attempting to prevent the use against hitnsell ol
evidence ol his own crimes. ... |but the] butis
that any rule which actually enforced the de-
mands ol the Fourth Amendment (whatever they
may be) would prevent the conviction ol those
who would he cau%ht through evidcucc obtained
in violatiou ol the Fot , ,

lem with the exclusionary rule is that it works
alter the tact, so that In then we know who the
eiiminal is, the evidence against him. and the'
othei circumstances ol the case. Il there were
some wav to make the E0|ICG obey-, in advance,
the commands ol the Fourth. Amendment, we
wonld lose at least as many criminal conv ictions
as we do today, but in that ease we would not
know ol die evidence which the Fohce could
discover milv through a violation ol the Fourth
Amendment. Il is possible that the real problem
with the,exclusmnarly rule is that il Haunts before
us (he pin e we pay for the Fourth Amendment.ll

The ‘time lag’ argument

The Icderal exclusionary rule has Incn dis-
paraged on the ground that "it was not
adopted by the | oiled Stales Supreme Court
until 15)1-1" and that despite (lie possibility
that “an interpretation first made 125 years
laitually 12>| alter a constitutional provi-
sion miglit nonetheless he uu appropriate
one. the time lag between the adoption ol

32, s, c \niii. Teiteliltism illlil rlli" I'hairth Allieial-
nnnl 't siei/fivm, (or 1tN]) 10K Set*. (A. HKV. I -it,
mkuis.iii, \IMiNilnliiit nl'] 'tiileaee Illitaineil Tliinuph
t iiiniMiiinlili - sit¢«7irv mill Seizures. 2a com W, 1,.
1%V, Il. ”iildUsl 1llie, in a goodly iniiliber nl cases
lie- government might still have obtained a conviction
wvi Il 1202 Iniil iifn In‘i/tlie <minstitution. Imi eiUu >ol the
i M liisiiui.ilv mle winilit allow the cuncn liuti In s|,mil
iVen i 111 nild hive liven seemed MIIN hv violating tile
I Hist|lill]llit.

ii | kipl.m. CllyilWI. JrsiK i; 213-10, Ml da.
New 5nik IIn- liitisillal (| mmPress, 2d ed. 107S,

1 liuliiiliiir vnliiiiir 7ev Xiwthrr 2 tisgiod. [HTS

ourth Amendment. The prob-

the fourth amendment ami the first appear-
ance ol the exclusionary rule is at least some
indication that it was hardly basic to the
constitutional purpose.”34 This does not
strike me as much of an argument.

Some 160 years after the adoption of the
First Amendment, the "prev ention and pun-
ishment" of “the lewd and obscene, the pro-
fane [and] tire libelous” were still thought
to raise no constitutional problems.33 In-
deed, 12S years passed between the adop-
tion of the First Amendment and the first
articulation of the "clear and present dan-
ger" test3,—what may fairly he called “the

31 Kipl.m, The_Limits n) the /mmixclusimiiirii liule, 20
stan. |. Hkv. 1027, 1030-311107-1). As Dean Griswold
has pointed nut SKAItCI| wo M I'.CHC \ DILKVIMA
ol rue SIIlKviK Cm hi 2. Luuotic I'mversity id
Nehtaska Pros. 1073, “except Im [ly- lInmh.we H uvd
v.l SO 1101 S. OIO_Q.NX ), virlitiilly mi search”ami
svifiire eases Were decided hv the SuF[eme [ luurt in the
[list 111 vears [I1]] rexistence uinter Ilie (loiislitut lull.

‘I lie view dial ih-gallv sei/ed evidence should lie
(Achided was fust laid duvwwu In way id dictim in ||0If||,
which vieni In great lengths In asseit a tmuicrtiim
Itclwceiv the Fourth Viiiendmcot and the ptivilege
agaitist sell-iinliiuinatnni. though the case could have
been decided on, tlu- sell-im riiniuatimi tlause alone.
Ailnms i. Avie )ink. 102 I'.S. 3X3 i 1003). appeared, liv
dii 1tin, to lepmliale the lIninldii tiiin. thus the cvchi-
simiaiv rule was adopted in Urrkv "following an
earlici .and seemingly . ineoiisisteiit stall." Iteynard,
h'rerilniu from | nrejisimalile Search imil Seizure— 1
Seeoiul (insv ( 'nnsiitntinnal Itiithlf. 23 1sir.1.]. 230,
3110-07 110.70). si=mHenerillhl Atkinson, S.Ugf@ it. 72. at
13-17; Fraenkel, Hum cmum Seineliex imil Seizures, 3 1
Il vitv. L.Iti-V, -Ml. 31.0-72 1 1021); Notes, 30 V.vi.t: I. I
11%0, 1077-7S ii. 11 (1017); 3S 3 it 1. 111, I-IK-51

Pinlessor Kaplan also observes, 20 Si v\, t.dtlV. at
1031, that "the exclusionary mle was nut imposed upon
the stales until 1001. and’then Iw a divided Supreme
Caual." Jiul the,SuFleme Court novel addres?ed the
Issue unlit 1010 in ITof/and lliat derision was also hy a
divided Court (0-3). Qver the wv.us, nl course, HegAy
and Mappliavecaught heavy criticism Iml so, il should
Ig- remembered, did [Inil.” See A Heisel, CoX I[tol.

Vi

i titvi. Kxtditt kvikm, tt no:_Ciijviinai.
[.aw: Hol t ok rut; St t'itkvii: (‘mm 33-30. ISostnn:
lioslon I'uiversity Press, 1033; Anen, The Wolf Haw:
Search anil Seizure, I'gileriili.sin, imil titeil | iberties, 13
it 10y, T 103), Frank, I'lie Tniletl States Supreme
Huurt, /yLSV.0LTe.cm |oHky, 1,12-31(1030); Kane
5.1 Wolf anil | ustiii_Ten \euis luter: lllepul Slate
Iliiilenee in State imil Teilcrul (hunts. 13 mix X.|..IIKV.
1083 11030); Paulsen. Sajeiiuurtls_in the t.nu of Sennit
imil Seizure, 32 Xyv.| 1. Itrv, (13, 72-710 11037), Hey-
wml.. supru'at !110-$13. See illso Poliak, Alr. Justice
['liiliklurler: Imlumenl anil the Tuu'teenth \menilinent,
T3t 1. 701, 320-21  n,_ 103 110373).

33. lle.iuhainais v, Hllinois. 713 1 x 230, 233 11032)
tFLukimler, J).

30. Stfienrk'v. Cniled Males, 210 I'.S. 17. 11010);
1. Dvl.s v. | nited States. 210 1'.S. 211, tIOPP.
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start el the law of the first amendment.”37
Ami, <fcourse, the development of the im-
portant "void tor vagueness” and “over-
hreadth" doctrines in this area—"judge-
made” or “judicialk-created” remedies
fortissimo—did not come until still later.38

The time lag between the adoption of the
Fifth Amendment and the applicability of
the privilege against self-incrimination to
the proceedings in the police station as well
as those in .no courtroom was ITo years.39 As
for the Sixth Amendment right to counsel, it
was not until 193.540— lairly early in the devel-
opment of constitutional-criminal procedure
but stdl a quarter ot a century later than
Weeks— t* s"'he right to counsel in federal
courts in /lore than that a lawyer would
be permuted to appear for the defendant if
the defendant could afford to hire one.""

The federal exclusionary rule has also
been disparaged as not derived from "the
explicit requirements of the Fourth Amend-
ment,” but oulv "a matter of judicial impli-
cation.""- This does not strike me as much of
a point either—not, at least, unless soim
body can cite even one Supreme Court case
interpreting the Constitution which is not "a
matter ol judicial implication."

The most celebrated constitutional-
criminal procedure cases ol our times are
Johnson v. Xcihst" and (iiilcoo v, Wtiin-
teriflilf* requiring appointment ol counsel
in all federal and stale prosecutions respec-
tively u him a defendant is unable to pay for
the services ol an attoriiev. but one searches

17 Kithen. Ji'naf Freund unit llic First Anicndnicni
Tri/timmi, in U Cm.1. lLv. ;'Sj, 23(5 (1973)

its. SEC U LinKli.nl. V kaisiir i\- |. Chnper, Cos-
SIiii |a| SVI l.wv 815-22. Si |'ihil, Miiini'solii: Wesl,

till nl.
tl, 3|r mil.i . \rjlii (l U.
||||u3|| Mﬁ]ﬁscnl ||m I!‘ | l NC é(éf
r\ﬂ] lll ihi IC Al | lic m| l||c
IgoDqul rmcss |I31,I|t \in nLH V. 89 Py 11-S

I[N Zeilist, till t'.S, IS | 1'itS)

H si tintii, Feticriilisin onil Stole Criminal Procc-
|| 7u 1NN L IGA 1, 20 'ltla.

12 Unit i. C.iliir.iiln, .its 1 s. 2t. 28 (1919) The
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the language of the Sixth and Fourteenth
Amendments in vain for any mention of
indigent defendants or the assignment or
appointment of counsel at trial— let alone at
preliminary hearings.4l at lineups,46 in the
police station47 or on appeald*or in juvenile
court proceedings.40

The right to counsel has well been called
“the most pervasive right" of an accused,su
but all the Constitution has to say about it is
that "in all criminal prosecutions the ac-
cused shall ... have the Assistance of
Counsel."ll That's all. The considerable
body of constitutional law which lias emerg
ed in this important area has all been *
matter of judicial implication.” 12

‘Involuntary’ confessions

And what is the source of the rule— first
applied in 1936,21 but shaped and reshaped
in the course of the following three dec-
adesb4—barring Ilu* use of involuntary con-
fessions as a matter of Fourteenth Amend-
ment One Process? Talk about judge-made
or judicially-created rules! The Constitu-
tion has nothing to say about "confessions”
r “admissions,” neither "involuntary” nor
am other kind.

II'will not do to point to the constitutional
prohibition against compelling & person to

oIS, SeC Coleman'. Alabama, 399 I'.s. | (1970).

*H. Compute United States v. Wade, .188 U.S. 218
(1997) and (Sillier! v. California. 388 U.S. 2(53 (1907)
mill Kitliy v. Illinois, 100 U.S. (>82(1972).

«17. Compare Kscolii'do Illinois, 178 U.S. 178
(19(51) and Mir.mda Arizona. 181 U.S. 135 (190(5)
with Oregon v. Mathiasim, 129 U.S. 192 (1977).

«18. Compare Douglas i. California. 372 U.S. 353
(1903) willi Kosi \. Mnflil, 117 U.S. (idll (197-1).

9. SeC In re ICmIt.387 U.S. 1(1907).

50 See si haefer. wiflfU n. I1. at 8.

51. U.S. Const. Amend. VL.

52. 15y “implication," too, the courts have developed
limitations on li e evchisinnaty role. e.g.. standing, the
aMennation ol taint Irom illegal searelii’s, anil the use of
illegally seized evidenee in grand jury prnm-dings or
lor mipeufhmen pmposes.

These I|n||t itions me said lo undermine the ' jiulit i.il
inlegiit’ * r.ilmonle ol the i'm hisionary tide See Stone
s. Toucll. 128 u.s. 1. 185 (197(5), dismissed.in Isiael.
l.rimnud Procedure, The llurncr Conn, nod llic I.cemu
o( llic Warren Court, 75 Mu tt. 1.. Hkv. 1519, 1110-12
(1(>77). The limitations also make the ride "not 'look’
like a ionslltiilnni.il dm trine." aeiording to Kaplan,
sifliruii M. al 1030.

55. Ilio"ii ' Mississippi, 297 U.S. 278 11939).

51. .See K.inns,ll. It|Uﬂ Is mi "lotiduiililiii Conics-
sioii/. 17 Hi H-iaits I. ItiA. 728(1903),



he “:i witness against himself "in “any crim-
inal case.”*5 The privilege was not deemed
applicable (o the states until 19645" and by
that lime the U.S. Supreme Court had decid-
ed some 30 state confession eases. Moreover,
as noted earlier, even if the privilege against
self-incrimination had been deemed appli-
cable to the stales, the law pertaining to
“coerced” or "involuntary” confessions still
would have developed without it.

Until Mirandas" the prevailing view was
that because police officers lacked legal au-
thority lo compel statements, there was no
legal obligation lo answer to which a privi-
lege could apply, and thus the privilege did
not extend to the police station.00 As late as
1 Chief Justice linger Trayuo < ainlcd
out that although "the Fifth Amendment has
long been the lile of the party in judicial or
legislative proceedings, ... it has had no

55. U.S. Const, \mcud. V,

30. Matins line, 111, 37,S U.S. 1 (1tlOl). "I extend-
ing tin |>risilege against scll-incrimination to llic stairs
ami at llie same tune indicating tltal the privilege lias
hern ill seen governing piilieiple of the ennlessinn
eases, A/n//ni/lnieelnils liiniiglil the Kiltli Amendment
to Inai on the interrogation pmhlein,” \V. Sehaeler,
Till si SI'ICI AM) Socir.lv Iti. I)vanstun: Nnrlhvvosl-
ein | inversitv  Press, 11)07. The “inteilwined doc-
tones (the "sohiiitaiiliess standard" ailtl the privilege
against sell.incrimination), noted Justice Sehaeler in a
postsenpl to Ins INfili Itiisenth.il la'ctures, "were lusetl
in \Imnniu.™ il. at .s3n. 21.

57. Miranda v. Aiifona. [JSI U.S. L) (J(J(i(i).

See the discussion in Kamisar, MIimin, 30. al 05,
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Defendants most
often insist that the
evidence was seized
illegally in cases in-
volving narcotics.
Many defense attor-
neys routinely make
amotion to suppress
such evidence.

life it could call its own
arraignment stage."'0

Nor is it a sufficient answer to say that
Fourteenth Amendment Due Proces* bars
convictions based on inherently untrustwor-
thy evidence (long a universally accepted
view, but, incidentally, not an explicit re-
quirement ol the due process clause either).
This does not explain why the question ol
the admissibility of an involuntary confes-
sion must be “answered with complete dis-
regard ol whether or not petitioner in fact
spoke the truth”'0and why "a legal standard
which took into account the circumstance of
probable truth or falsity ... is not a permis-
sible standard under the Due Process
Clause.”"1 1l does not explain why involun-
tary confessions “are inadmissible under the
Due Process Clause even though statements
contained in them may be independently
established as true."™

Nor does it explain the "rule of autor, 'tie
reversal”—the rule formulated by theStv. le
and Vinson Courts and reaffirmed by the
Warren Court that the introduction of an

in the pre-

sn. Ti.ivnor, Tlir Dreils of Dm' I'nuixs In Criininnl
Ulrctlini, Dtltnlinn, anti Trial, X\ u.ciii.iti:v. 037.
10y it1Ca).

(id. Hiigors v. Iliilimiunl, 305 U.S. 531. o il (1tJOI).

o1. 1lat .313

02, lloclnii v. (T.ililmnia, 312 U.S. 105, 173(1032)
(reiving in large pari un rationale nl coercedconfession
oases In exclude evidence produced liy "stomach
pumping").



involuntary statement at the trial necessi-,
tail's reversal. regardless ol him- much un-
tainted c\idcni'c remains to support the eoit-
\itlion.

Are confessions different?

Critics ol the search and seizure c.vclusiou-
ary rule try to distinguish away the coerced
confession eases.and lor good reason. For
once it becomes clear that the rationale ol
the coerced confession eases "has been ex-
panded beyond prolcct[in”] the individual
[rom conviction on unreliable or untrust-
worthy evidence” lo * strikfinul dow n police
procedures which in their general applica-
tion appear to the prevailinir justices as
iniperilinu basic individual immunities.""""
as Professor Francis Allen pointed out a
quarter ol a century ajjo, then it becomes
most difficult to distinguish the problem ol

S| Sit Lyops v. Oklahoma, 322 1'S, oltf 55I)7nl
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the admission ol uueouslitulioualb seized
"real evidence from that ot involuntary
confessions. For "[i]u both situations the
perils arise primarily out of the procedures
employerl to acquire the evidence rather
than Irom dantiers ol the incompetence oi
the evidence so acquired." i

Although those unhappy with the exclu-
sionary rule still make the claim that the
admissibility of unconstitutionally seized
“real" evidence and "in\ohmtary " eonles-
sions "raise entirely different question :,"I'
(lie argument comes about '30 scars too
late."18

1 is interestin'.: to note that at one point
Chid Justice Warren'sopinion for the Court
in the famous SIXMO ease reads like a re-
statement of the rcasonin.u in IIVA'v and the
llolmes-Brandeis dissents in OlmstCdd:

The ahliorrenec ol society lo llu* use ol involun-
tary eoutessions does not liimi alone on their
inliiTenl mdrnstwoilliiiu'ss. Il also linns on lu*
deep-rooled lei'limi lliat lire poliee nnisl ohey 1lit'
law wldle ctdoiein™ the law : llial in the end life
and liberty can he as much endanuered Irom
illt'L'al melhods used lo eonviet those ihumiht In
he eriininals as Irom the actual criminals lliem-
selves.*'

i N .

17, .See Nl iltng.

liS See Walls Indiana. Ji'ss I'S. |!) (1did), and
eiiinpaiduu eases, levei'slnu etinvii lions haseil uu
“invuluular) " eunli'ssinns despite dissenlinu Justice
|ai ksun s undispuled asserlinus dial "h [heeled with
external evideliee. fllie eiinh'ssinns in ear h easel ale
inherend) helievahle. and weir mil shaken as N 1ie
tlulth h) alivthiliil llial iieenili'd al llit- Inal ~ >st .S,
57. BS.
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Qik* ol Justice Frankfurter's last opinions
on the subject—and | confess that | find it

rather mystifying that the author of Wolf

would write this in the same term he dis-
sented in Al(ipi>perhaps best suggests the
close affinity between the Weeks rule and
the coerced confession rationale. Speakin
tor a 7-2 majority, in lingersv. liichmond.
Frankfurter observed:

Our decisions under [the Fourteenth] Amend-
ment have made clear that convictions following
the admission into evidence ot confessions which
are involuntary ... cannot stand. This is so not
because such eonlessions are unlikely to he true
hut because the methods used to extract them
ollencl an underlying principle in the enforce-
ment ol our criminal law : that ours is mi accusa-
torial and not an inquisitorial system. . ..

To lie sure, eonlessions cruelly extorted may he
and have been, to an unascertained extent, touncl
to he untrustworthy. Hut the constitutional prin-
ciple ol excluding confessions that are not volun-
tary does not lest oil this consideration. Indeed,
in many ol the eases in which the command of
the Due Process (danse has compelled us to
reverse slate convictions involving the use ot
eonlessions obtained by impermissible methods,
independent corroborating evidence left little
cl<mbt n! the truth ol what the defendant had
confessed. . ..

Since a defendant had been subjected lo pres-
sures lo which, under on, accusatorial system, an
accused should mil lie subjected, wc were con-
strained In find llial the procedures leading to his
conviction had I.tiled lo afford him that due
pro< css nl Liw which the Fourteenth Amendment
guarantees.7"

1 aconviction rests in part on an indepen-
dently corroborated and conceded Iy truthful
confession (albeit one lound to he the prod-
uct nl constitutionally impermissible meth-
odst why cannot the conviction stand? Why
not remand those who have made such con-
fessions. together with those who managed
lo remain silent in the lace ol impermissible
interrogations, “lo Ilic remedies ol private
acljon and such protection as the internal
discipline ol the police, under the eyes of an
alert public opinion, may alford"?7L Though
the exclusion ol involuntary Imt verified
eonler sions may lie an effective way of de-
terring objectionable interrogation methods,
why must the court “condemn as falling
below A’ ' " 'sassured by the

70, .in) t.s..'nl. .Vin-11 donl).
71. Cl. wnl! v. Colorado. 338 I'.S. 25, 31 (1949),

is liuliimure. Mdinne (H. Xtimber n/Atimixl. 1lJ7S

Due Process Clause a State's reliance upon
other methods [to deter such conduct]
which, it consistently enforced, would he
equally effective"?72

Moreover, if the impermissible police
methods which produce involuntary confes-
sions are typically more offensive to the
dignity of the individual and more often
characterized by violence than are unconsti-
tutional searches and seizures, are not these
objectionable interrogation methods more
likely to attract the interest of the press,
more likely to arouse community opinion,
more likely to excite the sympathy of jurors?
Why . then, is the court unwilling to rely on
tort actions, criminal prosecutions and inter-
nal police discipline to cheek impermissible
police interrogation practices? Why does the
“command" of the Due Process Clause
“compel" the court to reverse the convic-
tion?73 Why can’t the conviction stand?71

The reason is that to uphold a conviction
resting in part on an involuntary confession,
however much verified, would he lo “sanc-
tion" the objectionable methods which pro-
duced il and to alford these methods “the
cloak ol law,"7* the very insight which the
UVeAv Court and Holmes and Braudeis ex-
pressed long ago.

IIl. The role of the Court

It is not surprising that a majority of the
Court would conclude in 1949, as it did in
Wolf v. Colorado/1 that the Fourteenth
Amendment did not prevent a state court
from admitting evidence obtained by an

72. CfAvoll v. Colorado, Siifira ii. 71.

73. Ct. lingers v. lticlinioiul, quoted in text al ii. 70
Yiiim

74. Itl. See alw McNalili \ United Stules, 318 U.S.
332, 339 (1943), where, Indore.' polling asdic cnustitn-
Ilined issues and invoking its supervisory powers over
federal erituimd justice, the (.'our noted, per frankfurt-
er, J.. "Il is true, as llie petitioners assert, llial a
conviction in the federal courts, the Inundation nl
which is evidence obtained in disregard ol libraries
deemed fundamental by the Constitution, cannot slant!
lloyd v. United States: Weeks v. United States. . .

75. Cf. 1toehin v. California, 342 U.S. 1(>5, 173-71
(19.32): "Coerced eonlessions oltend the community's
sense of lair play and decency. So here, to sanction (the
'stomach pumping' which produced the morphine
capsules) . .. would lie to ailord brutality the cloak of
law. Nothing would lie more calculated In discredit law
and thereby brutalize the temper of a sneiety.

'(). 338 U.S. 25(1949).



unreasonable search and seizure. and that
Justice Frank!urter would write the opinion
ol die Court. Frankfurters, and his breth-
ren s. "notions ol the obligations ol federal-
ism were a strongly limiting inHuenee on
[their] role in the criminal cases during the
years before the Warren tenure.” 77 The lib//
ease “provided an important demonstration
ol the Court's essential fidelity to the as-
sumptions ot a federal system ata time when
[the Court] was being subjected to extreme
and irresponsible charges of usurpation of
power.

Nevertheless, one is. nrought to he. taken
aback by Frankfurter's reasoning in Wolf-
The protection against unreasonable search
and seizure is “basic to a free society,” is
"enforceable auainst the States through the
Due Process Clause,” but a conviction rest-
ing on evidence obtained in disregard of this
fundamental and constitutionally protected
right can stand— that, il | may be permitted
to iliiole what | said about the 1IVi/lcase 19
years ago, "this is an instance where one
may be ...imprisoned on evidence ob-
tained in violation ol due process and yet
not be deprived ol lile or liberty without due
process o law alter all."7

I'rankl urter. no less than Justice Day in
[IVrA'.v. has assumed elsewhere that permit-
ting evidence obtained in violation ol a law
to be made the basis ol a conviction would
"siultily the policy " manifested by the law.*"*

7 Allen, The Imlicittl (durst fur Inviiul Jusl'~x: The
5|\1/I kltéé'gl mill unit llu- ('munull t'iws, 1975 .11 1.L.I".

78, VIIii. IFtilciiilitin imil Hir T'uurlli liiuiuliin iil; .1
I\t<|m m tor litill, J'lli]

79. Kamis.ir. 110l nluﬂ ust(||*7'|'/|)n||s|u||r |II|-
mil Shili /.iidrnrr in Huh- mid I-iili-uil 1'mu/s.
Miw I Hkv. 1055, 110.S11959".

n.lic Lltd. Just|ce I'LilikIliiti'| protested llial
|<o// |I|| (. Ihe ili llial Tlic subitannve scoge (Il tin*

[suntil” Ain-iditnut as mii li applies In llic Slates via
Fimltcciilli Amendment Due Process, that 1L(>//(lit! mil
mean llial even seunli anil scifurc* violative nl' [lie
tninlli Aitleinlinetil w?uld make we same cnminet n|I
[tie P all_nl[Jn* slate nllc fals a vinlalinn nl* 1ic* I'mij-
leeiill See tils illssc'." Lulled Slates. Hi |
[ S 2un 21l 217-in1

Fil must iieiitiels n| I|e (aim! iliil nail Uii//lliis

See_Jnslii e Slewvail's npjiiini_lor the Court i

|n lelns

I-'Iki IS. .lii. | at 212-211 mlJus tice (.'lark's opinion
I|I|c (a||||IS Mapp V. OF (5 (||| 1?5(1 b,
9'% 511 119911, loir _reasons spellfd n Kamisar.
IfUal |H DS. ) linuk tin- A//i/i ami |||k|er onlls

Propel v ienl il as elpialing | - siilislaulive scope nt
In-"1 ninlir"ami- i*'<irlc'iitic Amendments.

And perhaps no jurist since Holmes and
Braudeis has balked as much as Frankfurter
at the courts becoming "accomplices" in
police law lessness by sustaining a convic-
tion resting'nn evidence obtained by viola-
tion ol law. The cases discussed above in-
volving “involuntary” eonlessions which
bear the stamp of verity illustrate this point,
at least implicity .

But Frankfurter has been more explicit. In
the famous Mc.Xdhh case, he observed fora
7-1 majority:

A statute [providing that arrestees promptly he
taken before the nearest judicial officer] is expres-
sive ol a general legislativ e policy to winch courts
should not he heedless when appropriate situa-
tions call lor its application.

. Plainly, a conviction resting on evidence
seemed through such a flagrant disregard of the
provediire which (iongress has commanded can-
not he allowed lo stand without making the
courts themselves accomplices in willful disobe-
dience ol law. <,'ongress has not explicitly loihid-
dcn the use ot evidence so procured fun more
than did the draftsmen ol the Fourth Amend-
ment]. But to permit such evidence to he made
the basis ot a conviction in the federal comis
would stnllily the policy which Congress has
enacted into law .

. We are not concerned with law enforce-
ment practices except in so far a* courts them-
selves become instruments of law enforcement.
\\ e hold only that a decent regard lor the duly of
courts as agencies ol justice and custodians of
liberty forbids that men should he convicted
upon evidence secured under the circumstances
revealed here. In so doing, we respect the policy
which underlies (.'ongressioual legislation."1

Court inconsistencies
It wili not do to dismiss Mc.Xubh as an
instance ol the Court's exercise ol its super-
visory powers over federal criminal justice.
Father courts which permit illegally ob-
tained evidence to be used or allow convic-
tions resting on such evidence to stand "be-
come instruments” of such law*enforcement
or they do not. Filher the courts' duly "as
agencies ol justice and custodians of liber-
ty lorbids that persons should be convicted
upon evidence secured in violatiou of law or
il does not.

Il a federal court eae.i it allow a eonvie-

50. s'cc MeN.ilih v. I'nited .State's, limited in text at n.

S| miliii.
51, Mi N.ilili v. Luitcd Stales, J1S I'S. 552. 11117
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lion n-stiim on a letleral slatninnjviulaliou
lo stand without making itsell an "accom-
plice" in the police law lessness, then how
can am court allow acom iclion restill}! on a
lcderal cnii\tiliili<>iiiil violalion lo stand? H
pcrmittini! the use ol evidence seemed iu
disregard ol statutory law would *stultify
llic policy which Congress has enacted into
law.” then how can il he maintained that
permitting Ilic use ol evidence obtained bv
violating the Fourth and Fourteenth
Amendments does not ".stultify ilk* policy"
which the Constitution has enacted into
law?

Nor. as | set* it, can the reasoning ol the
court, bv Frankfurter, in Wolf he squared
\ ith ils reasoninc. by Frankfurter, in [\n-
cliins- —nr with Frankfurter's dissent in
Inine.**

In striking down a conviction resting on
c\ idence produced hy "stomach pumping’
—and certain!) the morphine capsules taken
I[rom Hotbin s stomach were no less trust-
worthy than the materials seized Irom
Woll's ollicc—llic luxliin Court, through
I'ranklurter, reminded us that "due process
of law" means at least that "convictions
cannot lu- brought almut In ‘.ncthods llial
ollend 'a sense ol justice."™1 Ihil don't all
comictions brought about bv methods llial
ollend due process ollViid "a sense ol jus-
tice"?

Calilornia did not "allirmalivt I, solu-
tion" the police misconduct in Ihnliin any-
more Winn did Colorado in \\<ilf. The "stom-
ach pmnpiiit’." no doubt, was a lorl and a
trime. Moreover, as the liocliin Court point-
ed mil. the Initial conduct "uaturallv enough
was coiulemued In llic court whose judg-
nieul is bclore us. Y| Win, then, would

SJ. (in, Inn VI .11 L, P12 1.S. 1" (I'CJ*.

si livjue \. < JdzemBii. il 1.s, 12\ 112 1His s
IIn I mill alliumd (nine's ,mu j, linn Im linisc-Int e
hunklti.ik Ilie iiiml Irl.licit ollritst's tiII].OotI licisril mi 1I*
I 12imu.itmu imiii is.itiiins Insml L, >melio Sicioniii roilril
Inn ti'pIn‘lic illi-n.ilK [Hlist,illi-i1 in pi'titi, ini'i s litiini'.
lii‘liii  Im k-ini wlute tin- ﬂinloui.iti pii,sietv npininii
liisin i < ink Walllluiit in nu' result, untir,>=ni.it it lie
lionl '™ 1t tine ('mill wiu it 10 Bl was decided. lie
wmi lil Imi i .1PIiIIIII tin leilet.il I'M lilsjc.ailv mle In lIlie
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sustaining the conviction amount to “sanc-
tionin'! the police misconduct and "afford-
ing il "the cloak ol law"? And il it would,
win we 'd it not in 11Vi//?

Nor did the Irrinc Court "alfirmativc!v
sanction" the repeated illegal entries into
petitioner's home. Justice Jackson, who
wrote the principal opinion in this case, took
pains to note that "there is no lack of remedy
il an unconstitutional wronj! has heen done
in this instance wilhoot upsetting a justifia-
ble conviction ol this common gambler."#*
Indeed. Jackson went so lat*as to direct the
clerk ol court "to lorwav “ a copy ol the
record in this case, together with a copy of
this opinion, for attention ol the Attorney
Ceneral ol the I'nited Stales. K'

‘Why. then, did Frankfurter dissent in Ir-
CIne? Why did lie protest that the Court
cannot

... dispose ol (his ease h\ snlislv ini! ourselves
that the dclciidnut's guilt was proven In trust-
woilhv eviileuee and llieu liudiug. or devising
olhei means wherein the police in.iv lie discour-
aged Irom using illegal methods lo aeipiiri sin h
evidence. , ,

... 1. as in luicllill. *(i.]¥ the Lu Is ol this ease
Ihe eonv iclion ol the petitioner has been obtained
In methods llial ollend the Due Process Clause
w.isn't this true ol 110//?]. il is no answer to sav
lial the ollcndiug policemen and prosecutors
who nlili/e uulrngeoiis methods should he pun-
ished lot their misconduct. ,

Ilial the prosecution in tills case, with the
sanction ol ‘the courts. llouled a_IegilsI.lhver
declared ph|Iosthv against such mist leant eon-
duet and made il a poliev merelv onJJ_aper, does
not make the conduct am the less a disregard ol
due process. . o

(>L course il is a loss lo llic coniluunity when a
conviction is ovetinrned because the indefensi-
ble means In which il was obtained caunol he
sipiurcd with the eonnnauds ol due process.. ,.
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tinintmuil\ shoutd util put up Witii law ress police
urn! prosecutors."

Reconciling the differences

| tail think oi only three possible ways In
reconcile 11V*//with (la- majority opinion in
linchin. (lie dissents in Irvine anil (lit- ration-
ale* o! Ilit- involuntary confession cases.
None ol them is satisfactory:

1 Notall violations of the Fourth Amend-
ment ollend cine process: only certain "out-
rageous or “aggravtiled" types of imrea-
sonalile searches and seizures do so.

Although even before A/o/i/j r. Ohio and
Ker r, (iulifnrnitf'a 1 argued al eonsiderahle
length to the contrary,"" the Ho// opinion
could conceivably have stood for. or have
come to stand lor, (his limited proposition.
Bnl today il is plain that il does not. Al-
though some justices have balked al "incor-
porating" a specific provision oi the Bill o
Bights into the Fourteenth "jot-lor-jot" and
"> and luggage," especially in the jury
trial cases, it is now clear that theOourl did
not apply a "watered-down” version ol the
Fourth Amendment lo llic stales, bill rather
one wliieh applies to the same extent it has
been interpreted to applv lo the federal
government."J

2. lividence. verbal nr retd. which is the
product id police violence or brutality
should he excluded, but not evidence
which is obtained by other types of police
misconduct.

This is the disliiid ion that Justice Jackson
drew iu In nn—and one winch he .sought to
make even among invninniarv confessions."|
Bol the court has long recognized Ilial iuvol-
itiitarincss or coercion need not be based

sS *11 L S .d IS [ 11w it T ILHiplLIM. ekl I

VI. =11 S. -] ilJdbil iM .iimLimlnl h.iMilitililriitss

<1 oHIM I P IGE | IMITE I PV il e AIMIT
im illn.V >i r///\n AjtiiKu } [.a.iv.,\7S | v HIS (MIh )
o|||,t||,n|! kf)ﬁf’* A Nt st.utilml Tor nitltitimu |
MU I WAILIIT s (111Ts. lf'.

Mo T» %ilitt.

ell. Il .

s T HIEHIL \ KittHMIL 1 <2 iMiv | )-id,
CIIMIWI I'KIH LIl M_I7-1A %]« > ﬁ ililil" [n|
(KNG 1 ORI T SXIXITN, 177, V. 10 LA
feams.it i\ | (liXiii. i OVMIIL T\ M 1AW *ST7-M,
M I'MI W. si. lilt I, 7A .

Uy ook A in NN Se(k, iM Y VNGt

Wills \ Tulltied, 11 TY [ WMS(1 i) % «(Imutllllut*
et ST 8 gm [l s MI It Lil miTx
"Im i’ ruiisi”u, \INILh, bs, i us.

- 0 A S *5530 *re e H Lt
- L)
T VEee W
; ;

upon physical violence or the threat ol it."4
Why. then, should such violence or the
threat ol it be a prerequisite for excluding
other unconstitutionally seized evidence/*

Moreover, today virtually everybody
would reject a rule, as did I'ranklurter and
the other Irvine dissenters, whether it lie a
rule lor "real evidence or lor verbal, that
"even the most reprehensible means lor se-
curing aconviction will not taint averdict so
lone as the body ol the accused was not
touched by State officials.""

B. Obtainin" evidence by searches or sei-
zures that would have violated the Fourth
Amendment if conducted by federal offic-
ers does violate Fourteenth Amendment
Due Process when made bv stale officers.
But the (/>c ol such evidence iu state courts
does NOt ollend due process unless the
police methods involved constitute an “ag-
urnvnled" or “outrageous" or ‘“.shocking”
violation of the Fourth Vmendment.

This, il seems to me. is the doctrine winch
emerges lrom Franklniter's majority opin-
ions m Hii/J and linchin and his dissent in
Irvine, 1 find il a difficult proposition—a
most curious one. (Jnl\ one step is needed
lor "involuntary ' eonlessions—the use ol
any conlession obtained in violation ol due
process oflcnds due process. But two steps
are required for unreasonable searches and
seizures: (1) Did the police violate the
Fourth and Fourteenlh \mendmenls? (2) Il
0. by bow much? Was it a"gross" violalion
oi only "mild"? "Flagi'aiil" or "routine "?

The degree of violation

Where does this "lwo-plinisoll mark due
process” test come Irom?""1Talk about judi-
ciulh created rub's ol evidence! Where is
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this written or own implied in the Constitu-
tion® Next to this test, surely, tlut Weeks
Court's reading oi the Fourth Amendment
and the Mapp Court's reading of the Fourth
and Fourteenth seem like pretty straightfor-
ward interpretations of the Constitution.

To say that police conduct is unconstitu-
tional. that it violates the minimal standards
of due process, is as bad a label as one can
put on police misconduct. Mow then can it
be said that still more is required for exclu-
sion? Why then must the police be found to
have violated Sub-minimal standards?

How does one "barely" or "mildly” vio-
late what is "basic to a free society" or
"implicit in theconceptot ordered liberty"17?
If police action which violates due process
is not gross or aggravated police misconduct
Per vc. then win is it a violation ol due
process?

M\ purpose in comparing the reasoning in
Walt witli that in Me.§<ahh. lloehin and other
cases, and w'h what might be called the
"imperative ol judicial integritv" consider-
ation in the confession area,"l is not to
demonstrate that the Court, or Frankfurter in
particular, has been inconsistent. That is to
be expected, indeed, it is almost inevitable.
Alter all. Justice Frankfurter sat on the Su-
preme Court for more than 20 vears and few
judges who have served hall as long have
not been inconsistent.

Mv purpose rather is to provide “educa-
tii nin the obvious"**" \Iniost no sensitive
judge can take seriouslv the implications of
h'all. Almost no sensitive judge can live
w th those implications. ,1/ SONIC paint he
wi'l not care about or even think about
"alternatives" lo the renicdv ol exclusion—
he will cxi bide the evidence however logi-
eallv relevant and verifiable il be or. il the
court below admitted it. lie simply will not
let the conviction stand. \I some point he
will be unable to do otherwise.

When that point is reached, lie will do
whit a majorilv did in_lloehin and sou *
would have done in Irvine— lie will refuse

0. xv Allen, Aifpnrii. 7S. .it 'l. .See tllsii kamisai,
oij.hiii. 10, ,i 1121-591 o
US <1 Ilkiiav I'niled M,ites Mifimn. 7.
“l Holiius /.(g/n dm/ llic dmnl, in Ciiiikc iin
LiLu v Tts 201, 202. New S«irk: Init mid, 1020,
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“to have a hand in such dirty business."100
This iswhy the Weeks Court's interpretation
of the Fourth Amendment. Wigmore s fa-
mous criticism to the contrary notw ithstand-
ing101, is, .if not perfectly logical, quite
understandable— even quite natural.

The Weeks Court believed this point was
reached when the police violated the Fourth
Amendment; the Ylorlnn Court and the Ir-
VIne dissenters believed that it was reached
when the police violated some sub-minimal
standard. But the response was the same; We
don't care about possible tort actions or
other possible "alternative remedies"! The
government obtained the conviction hv "in-
defensible means."10- We the judges cannot
sanction this. We the judges cannot afford it
“the cloak of law."101

A judge’s threshold

To say that most judges have vvhat might be
called athreshold to. excluding trustworthy
evidence is not to deny that the threshold
varies considerably among them—or even
that over the yea's it mav shift signifieantlv
in the mind or heart of an individual judge.

In his decade and a halt as Chief Justice
ol the Foiled States, for example. Earl War-
ren's threshold for exclusion lowered quite a
bit. In his first year on the Court, he joined
in Justice Jackson's principal opinion in
Irvine, upholding a conviction based on
"incredible" police misconduct but assuring
us that "admission ol the evidence does not
exonerate the officers . .. if they have violat-

ion. Wiiloies, J., dissenting in Olmsteud v. I'niled
Slates. 277 I'.S. 11S, 170 t1025), As | read Holmes'
dissent. In- did not, as mans seem to_think, regard
wiretapping as fnherenllv "ignoble” or "immoral," Init
only wiretd pmg—or lor that matter, anv other means
ot obtaining evigence b}{,the qovernment—whmh con-
stituted a Specific violation ol the law. /7tv was the
rlirtv business.” ,

101 NrcS |. Wigmore, mvioknck $21S 1l 35, 10, id
ed. 10111 o
. 102, "See test at n. SS vt/pr/l. Are pot all iilH-iestitit-
tional means ol obtaining evidence lo secure a coin Ne
It|otn0'r']|arﬂllelcn5|hle"y Andi! not, wliv are they nor (insti-
utional!

101 Sec test al u. SS_wipr//. Il alternative means of
Pumshmg or dlscoura%m rgov_ernmental lawlessness
Ire..aLvauI ble (al least th octuall\_/%,_as they were In
tiiillin and Vg, why does admi tmgi, the evidence
constitute "pnt(ting| up woir aw less pofice and prose-
colors™:* \nd 1l it coes, win d!d Iw-ﬁﬁurt put up with
the governmental lawlessness in W0



Il defendant's constitutional rights"104—
"there n no lack ol remedy il an unconstitu-
tional wrong has been clone in this instance
without upsetting [the] conviction."103

Seven years later, however, the Chief Jus-
tice joined iu the opinion for the Court in
Mtipp. And another seven years later, very
close to the end ot his career, he observed for
llie Court in the “stop and frisk" cases:

Courts which sit under our Constitution cannot
and will not lie made party to lawless invasions ot
ti.e constitutional rights of citizens bv perm_lttln(]]
unhindered governmental use oi the fruits o
such invasions. Tims in our system evidentiary
rulings prov ide the contest iu wliicli the judicial
process ol inclusion and exclusion approves
some cimdnet as comporting with constitutional
guarantees and disapproves other actions by state
agents. A ruling admitting evidence iu a criminal
trial, vv.e.reco?]mze, has the necessary effect ol
legitimizing the conduct which produced the
evidence, while an application ol the exclusion-
ary rule wilhhulils the constitutional imprimatur,
....When (unconstitutional) conduct is identi-
fied. il must he condemned by the judiciary and
its Iruits must lie excluded "Irom evidence in
criminal trials.1"1

Holmes and Braudeis seem to have had a
consistently low threshold for exclusion. In
Fourteenth Amendment Due Process eases
at least. Justice Jackson appears to have had
a consistently high one. For him iinconstilii-
tiiuial police conduct was not enough, not
even serious or aggravated unconstitutional
conduct. It had to involve physical violence
or brutality as well.

That a judge is more likely to give short
shrill to alternatives to the remedy ol exclu-
sion in a shocking case ol police misconduct
than iu a routine one is hardly surprising.
But is it logical? L police misconduct is ever
going lo attract the interest ol the press,
arouse community opinion and excite the
sy inp.itliv ut jurors, it is going todo so in the
si naliiinal or shocking case (such as llocliin
and lrring)—not the “routine” or “mild"
mieoiisliliitioual search and seizure ease
(such as I OIfg

I'his is why—although his reasoning must
seem curious to many of us who have grown
up with 11 0lf. lloehin and Irvine—a leading

I'M. 17 IS il 137.
lda, 1
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proponent ol the exclusionary rule main-
tained. some 50 years ago. that infringe-
ments ol the Fourth Amendment which gen-
erate the least public outcry pose the Strong-
est case tor exclusion.107 "The more violent
and obvious infringement." lie was willing
to concede, “may be curtailed through civil
or criminal actions against the guilty offic-
ers.” 108

It would be bard to deny that a court's
refusal to permit the use of evidence ob-
tained by "obvious" or "shocking" police
misconduct is. at least in some measure,
symbolic. It signifies to the police officer and
to the mend public alike the court’s un-
willii. +jess to tolerate the underly ing police
lawlessness. But il this is true in a case
where the alternative remedies of tort ac-
tions. criminal prosecutions and internal
discipline are most likely to be clFcctive,
how can it be any less so when the court
allows the evidence to be used in a not-so-
sliockiug ease of unconstitutional police
conduct—and thus one where alternatives to
the remedy of exclusion are unlikely, or .it
least less likely , to amount to anything?

lIl. Drawing the ‘bottom line'

A court which admits the eviileuee in such a
case manifests a willingness to tolerate the
unconstitutional conduct which produced
it, llovv can the police and the citizenry be
expected “to believe that the government
truly meant to forbid the conduct in the first
place” 210l Why should the police or the
public accept the argument that the availa-
bility ol alternative remedies permits the
court In admit the evidence without sanc-
tioning the underlying misconduct when the
greater possibility ol alternative remedies in
the “llagrant” or “willful" case does not
allow the court to do so?

A court which admits the evidence iu a
ease involving a “run ol the mill" Fourth
Amendment violation demonstrates an in-

Tliroimlt 'lireii.siiiiulile Searches unit Seizures, 25
com Vi. H-..Hkv. 11, 21 (1025).
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Nitlln imil  c<iuinilincut  to llu- guarantee
against ui<ns<miil>lc® search and seizure. |l
demonstrates "tin* contrast hetxxccu niorali-
I\ prnlfsvcil 1A society and innnnralilx prue-
[ui(l "in ils laliall. 1l signifies tliat gox-
«uutit t1l officials need not always "In- sni>
jcctml In flu- same rulx-s >l ioikliicl llial arc
commands lo llic citizens. 1l

U here should llic threshold loi exclusion
lie put? At xxhat point sliould a judge sax
Ilial llic police misconduct is so indclensildc
or ollensixe as lo warrant throwing out tin*
exidence il produced? To sax dial this point
is iiol reached until Ilie police have resorted
lo xiolcnce or luutalilx or llial il is not
leached unless lhex haxe perpetrated some
"gross" or "serious" or "aggravated" xiola-
lion ol llu- Constitution seems neither a
principled nor a mauai'eahle xxax to go
alioul il.

[l llic line unisl lie drawn somewhere, |

. Iln Im||U|||||t | |I|ssvn||||t* in ()n L.ir \. I’nilril
S’ 1> 1 ST
III ItI iti v |.
S

7
i (RNt AR IR

Milrs. ( 1 'ON).

12, St Vimh \ Wil 125 7S 4(m. 7108 k

S\ It L1 tINMtfili*.pICV Itit in V vInSiiM im0 Ix*i'M Im1.d
\nik'li H'1/' d o I i dilidii it tint* in tin* *nntl*Liitli
111 fliit ins «Minim t«mtipoilri |\ tfii r\islini* law and
li.iv.nn: L assmiliij tiiviniiuU I [pin [iKiiid-tailli 1 b
|n| y||<|f/" I |”h v. 122 1 s. il Tl tl1975)
In" nil. 1. Ymu mi m|* in p UtLoitixtin==ni dii tier [n 1 Wren
“Il.itli.infix alniMxr | tttiifit Xnit'minii‘i t\lnl ilinns and

“tiilnin.il "i "(emid la>li \mlafmiiO

vxo. r S\ lildaiVii hvsal \arenlin
li in.it s. »\S. IS 11*171h Hmtjni. (! | .disM"iil*
in**" *‘*inadxrili nt m  “livim'nl nii‘liikrs In pnlirr

sli.mM in<] In fHMtrd in IlIn* N.tnu* xxax .in 'tlrliln ralr
and vl s In |||I prl*_meaIumN nl  tile Knnrlll
\i.it ndnii nl cml, lshi, \ T snizat/.itnn 1 .2d 1tid.
|11 »2 2d (= 1eS1i|in-inil* .| .dissi’ I|I|||«*f\1||n rin
cliiif mi niimisx nlc and p.itdiMiahlc
i'm ﬂ.INIIHI nl c'idem t
» o>» \ Mmlel E U(fenl e \11a|t£IIIIt(*IIf drner*
dmee» 2402 it Mit tal DLILL 1°)711 »exnli nee ninfll lje
<\, ImIed h»l* it V|n|at|nn npnt| liit li it xa* Jused u.in
i [ailli.d . all xnilalinys A»il lie deemed “nlisf,in-
tI 1 r#mss \\tlinl and piefiiiln. 1l In act jimil , oilier-
_ ol tnnsidel, |nIe| alia, "die extent nI
dexlatum imn It" In| Injulmt and die extent In
[lw xml.itmn wa* Xdin |\ | ’l/]\\od S| Mu |l
\\ »MI/tHI \I>]1IMM\tII lilt SlP |.Mi: tIIN
i/t nlner Tmuld lie snrﬁ)mltt il lie "aeled del nil*
€ and did XILiT xnir wiinM evpel | a t*nud. larelnl.
enpveii4ilimii* pnine nlin et In tin niider llie iin uni-
inen
Il lie «linii.as Ilean (}oxxnld desi idied !1 aeled iii
die in.iuuei dial “a 2nnd. iarchil. ioiiM ienlmus pnliir
«dinft in inpetfed In ail, or 11. a> |Judi*e I’nendlx
m.unleini t] in m*lkl, </*[. 1In* nllii el neiim xx.n M
and p.ndtuialde .in In leudei |IIn- tli.isln
<ale limh nl t\t lunluu .iliunsf s*ruleM|ue|x niappm-

s Mlinilliur v 1ij. \lilliorl 2 tin'ier, 111

as In lender

mim.x nli

can think of no more loi'ical ami (illinu place
to draw il than al unconstitutional police
conduct, hoxxcxer "mild,” “honest" or *iu-
adxertanl" some max- lahel it."2 I'rankinrter
anxued that the Court should rexerse in
Irrine. although it affirmed the com action in
Il n/J, lieeause the (nine police misconduct
was more shocking and offensixe. But Jack-
son responded: "Actually, the search [in
Ho//] xxas ollensixe to the law in the sann.'
respect, it not the same decree, a;, here.” 1l

| think Jackson was right (hut for the
wrong reason). Once the Court identifies the
police action as uneonstilutional. that ought
to lie the end ol the matter. There should he
0 "degrees" ol “oflensixeness" among dif-
ferent Xarielies ol uniinislilutidiuil police
eonduet. A xiolatiou ol the Constitution
ought to lie the “liollom hue.” This is xhere
the UVrivx aml Afo/m (aunts drew the line.

This is xvliere it ought to stay. O
lirialc.  linn [llic iinit \liniilil mil render die seareli
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FEi 00T 11 al L5,

YALE KAMISAR s it prolessor ot Inv al the
University ol Michigan.



Distorting the rules
li \v;is indeed slim kin.* and disturbing to read
Judge Wilkcy'sailit le ("A rail foralternatives
lo the exclusionary rule: lei Congress and die
trial courts speak." Fchrum yJ.and die leiiersol
Judges Siaplesand .Scotlin die same issue. All
tinft* suggested dial die exclusionary rule
made hvpmiiies ol judges and dial judges
delilieiaieh avoided applying il.
lalwavs A' ' Y

regardless of whether they conipoi led with die
jticlgi-'s own conception of justice. | have
alwavs believed that iliejiuyand not die judge
determines the guilt oi innorenc e ol a defend*
am alter a trial in whit Ii die rules of evidence
are obseived and the constitutional rights of a
defendant taiefullv proteried.

The ext lusionaiy ride is not the only rnleol
evidence that makes il diffic.d;  piosecule
and coiivici a wrongdoer. | hope we will not
also leatn dial some uial judges are distorting
die hearsav tide so dial the police can use
inadmissible siatemenis as evidence.

What damages diet ause of justic e is not die
exc lusi inol evidenc e underaiule promulgated
bv die die highest cout lin die land and so far.
at least, upheld against atlac k, Inn polic e dial
hlal.anilv evade and avoid the law and judges
dial aid and abet diem.

Ihigh 1L Bowiics

Judge

I"'.S. Conn o ApCoe_aIs loi die First Circyil
oiuonl, \ru< lltnn/ishirr

A stimulating debate

I'hank \ou lot the lively ex. 'itsionaty rule
debaie between Liolessoi Kami ai and Judge
Wilkev in letent issues ol die Joiunal. Ii lias
siiinitlilcel ideas in Southern Ari/ona; in fac .
die niaiet ial helped, iu a recnil case. loexc little
die evidem e pim uied bv an employer against
an employee.

ap!jie I'm ligv.

.M .
Sim'/l 1"ixla, wa’".0ini

. ~ swereobli-
gated 10 applv die rules ol evidence in a cas*-.

Retain the exclusionary rule

Ihiving read “Closing ar?uments in the debate
over the exclusionary rule" (February). I ((in-
clude that ii is belter law to tetain die exclu-
sionary micas the best deterrent against erring
law enforcement offic ials.

When one examines die cases closely, il is
not i lear that acquittals occur'solely because of
tainted evidence. Moreover, the rule does im-
Etove police work by forcing the officers to

uild a ease cm other reliable evidenc e rather
than relying cmirelv on something taken ille-
gally from die defendant.

The alternative of admitting the evidence
and then punishing the offending officer and
permitting civil suit against him would be
Ineffee live. Il would bediffic nil lo in.posesuch
sanctions when the officer was successful in
apFrehending the ciiniinal and thought to be
only doing his duty. The illegalities of the
defendant's conduct and that ol the arresting
officci would be compared.

Police administrators would also be reluc-
tant to punish because they, too. would com-
pare the olficor\ misconduc t with die ciimi-
nal's. Anil even the possibility of impiisomncnt,
fines and judgments or administrative at lion
might deter the recruitment and teientioi of
dedicated policemen.

Incidentally, the public did not a<cept sum-
mary search and sei/me, as Judge Wilkev
argues, when they accepted defection devices al
airports ot at some government buildings. In
these situations, people are forewarned that
these electronic ilcvic es have been installed and
personal examinations will take plac e; they ate
not under suspicion of committing an illegal
act: and ill*1pm pose of surveillanc e is public
salety. a beml't shared by all. including the
person seme bed

| support die privacy of the individual
against warrantless or imjusiilied scutches.

Freeletiik M. Ostensoe
Judge

Yellow Medicine (.'otiniy
(Iranitr "nll.s, Minmwotn






If we want to reduce crime, we. ought to admit all
the evidence into the trial— and punish the poUce
later if they obtained any of it illegally.

by Malcolm Richard Wilkey

Editor's note: Lost August, Judicature pub-
lished Vole Komisor's reply t>critics of the
exclusionary rule cn'itlcd “is the exclusion-
ar%/_ rale an “dlogicuFoi ‘unnatural interpre-
tation of the Fourth Amendment?". Kamisar
maintained that the rale is necessary to en-
sure the constitutional (piarantec against un-
rcusonal/lc searches and seizioes.

lhis month, Judge Malcolm Wilkey ar-
gues tluit the rule should be abolished, lie
contends that :1is simply ajudge-made ride
0j evidence, that it unjusth( frees many crim-
inals, and that courts could find other ways
to deter police from violating Fourth
Ank ndnient rights.

X’AA\ merica is now ready to confront 1%1«
ly and to examine realistically both the
achievements and social costs ol the policies
which have been so hopeludy enacted in the
past 10 years. That reappraisal has made the
most headlines in regard to economic and
fiscal matters. It is imperative that this hon-
est reappraisal include the huge social costs
which American society—alone in the civil-
ized world—pays as a result of our unique
exclusionary rule ol evidence in criminal
case*

V.t can see that huge social cost most
clearly iu the distressing rate of street
crimes—assaults and robberies with deadls

weapons, narcotics trafficking, gamldhig
and prostitution— which flourish in nosma.l
degree simply because of the exclusionary
rule of evidence. To this nigh price we can
rightfully add specific, pernicious police
conduct and lack of discipline—the very
opposite of the objectives of the rule itself.
The questionable justification lor such a
rule is all the more apparent when we realize
that it represents, not a constitutional man-
date, but a poiicv choice by our Supreme
Court, The wisdom of this policy has caused
sharp and fundamental disagreement among
the Justices: most of the decisions since
Mapii in 11)61 have been decided by only
one or two votes.1 Usually the people's rep-
resentatives decide issues of public policy,
especially when those decisions require a
balancing of social values and the justices so
sharply disagree, but the choice of the exclu-
sionary rule as the only remedy for Fourth
Amendment violations has shut out all con-
sideration of alternatives, not only by the
federal government but also by the 50
stales.-
Though

Some nl (lie iilfiis 1li.0 the iinllmr cspiesses here were
part ot ui) outlier article lie wrote for [hr Well Street
/aimin'entitled "Why Suppress Valid Kvidelicet™ (<> ¢
toiler 7, 1077), . .

L \I>nm 1s Ohio, sr>7 L'S. (ill (HMD.

2. SEe "Time lor a reappraisal” on pane 2-1 of this
issue.

scholars have been shedding



lore ami more light on this problem.T lew
people have considered the enormous social
cost ol the exchtsionarv rule, and fewer ill

oL ('lii-l Justin- Itmgel s elassit i ti>ijll<ii( ilisw'iitinn
npinieii in liisin- \. Sis I iikiinuii Keileral N.imilies
Aginls. (11t .S, INS. 111 11971 > Ki\i in \. (liisu_iilil.
Si Aty \m> si i/i 1&;0 \ PDU.ININNOK dui: m phimi-

(a HU 1 (1975); (airl MiTaiwan, lliileiiiaking anil llie
I'nlire. 7@ Milil. 1. 1llv. 059 (1972): C. Marius.
Il £ _row ru sMi Imps im m._ Kmaaiosi:  Tin:
(xts ion Hsisviiz. I’siu 11.Ani: Knci.i sm\mix
I Cliir an: Aiiliin - 1902; 1).illm 11 <aks. Similluy;
the ".xeliiMiimiiii liule i...... a:ell mill Seizure..17 L. <ill.
I, lo v. 005 (1970).

I/mi, Allinl M. and Julia (.'ailsuu Itnst'iililall. .1 Legal
lien\e ii/ (iarils. 1 Md'iai’s. Inis 1977, Sloven 1
Sildi'inaiT. KxM.CMU.win In|csik:i.: _I'm: [I'lioit-
i.E oK liu.owvii.i <iii.NImd Ksioim i (1977).
Janies Is. Spintln, llie Seareli anti Seiztne Problem-!'wo
I/itueiie/ii'i. llie (annulinn I'nrl liemeibi ami lin I'S.
LxeliiMoiiani liule. 1J. i'oi.ici: Si i, \ \n. >0 (1971);
I..im Helium <niuimissinn nl (l.uiada. lll.coin on Is\i-
ni.M'l. (1975), and llie editorial pages nl Tl wWill.
SHILi: 1 ol JNi.i.. Juts 12, 1971 and Oelnhei 7. 1977;
Tin: W SSIIIM"IoN S r\n, Juts 7. 1975; and 'I'm: Itors.
10N I'osl, Nnsemliei 15. 1977.

Do other countries exclude

To my mind, one prool ol tu; irrationality of
the exclusionary rule is that no other civi—
lized nation iu the world liss adopted it If
there were merit in any ol the grounds
advanced in support ol IlLv rule, at lesst one
other country somewhere .vnuld have emu —
lated our (>5-\car-old example. All have
shunned it

As Chiel Justice Burger pointed out:
“This evidentiary rule is unique to Ameri—
can jurisprudence. Although the English
and Canadian legal systems are highly re—
garded, neither has adopted our rule.”1As
Justice Frankfurter found 30 years ago: “Of
10 jurisdictions within the United Kingdom
and the British Commonwealth of Nations
which passed on the ques"iion, none has held
evidence obtained by an illegal search and
seizure as inadmissible."*

1 ivens v. Siv Utikiumu Federal NitrétinAgents
ml0) I’.S. il 115.

210 Juilkiilure/Viiliinii! 02, X umber 5/Sareinher, 10~S

have thought about possible altematives t©
the rule. 1propose to do both those tilings iu
this article.

The rule's mystique

What is the exclusin airy rule? it isa judge-

made rule ol eviileuee, originated iu 1914 by

the Supreme (limit in Weeks v. I'niled

Stales,A which bars "the use ot evidence

secured through an illegal search and sei—
zure.’” It s not a rule required by the

Constitution. No Supreme Court has over

held that il was. As Justice black once said.

[Mic Iomlli \memImeut ".kas not ftsell contain

L 2@ 1s K& (9. rnr «luity nl .tnal\>is.
prrliT te niiij| linvil \. I'mlt tl SGtti’s. | If? 1'.S. (ilf)

(1S.1 3, which liml its mii§im mi NCtfu(M\ iMinpiilsMfv

si*lf-im itiiliii:illani%\ itil.ilidi nl the Fitlh \i ;. ehuntl,
and in wliirli llu'if was im » luai Man h and hv
jicx\cinnichl aumls  UivA%>a » laii mniu li a me
\'ini.ilMU nl (In* r*oii ih \imnlimtil. with a I'nl

t*\cIn>tnii nl ii* evidence as a result.

eIl \ (b hiah, )& I.S. 2).25 15

illegally-seized evidence?

The leading case in the British Common —
wealth is Knnmuiv. The \Jncen, which arose
front Kenya.”" In appealing lie math si &
tenee, itwas argued that the search, which
uncovered a knife and ammunition, was
illepl. In dismissing the appeal, the Privy
Council held, in the words of Lord God —
dard, C.J., that

In their Lordships™ opinion, the tst t be
applied in considering whether the evidence s
admissible iswhether il k relevant 1o the matters
iu isse. Il it i, it sadmissible and the court B
not concerned with how the eviileuee was ob—
tained.1

A century earlier an English judge pul il
more laconically, "It matters not bow you
get it il you steal it, itwill still be admissi—
ble iu evidence.”*

23('11 Kurunm v. The Queen, 110551A;C. 107. LaAn k..

o hi. & 230.
5. Crumpton, J., in It. l.eatliain | IWil 18 Cos C,C, -IDS
d s01.

BN/ V. yee



.m\ pruvi'inn cxpre* Iv prci hiding llu- use ui

Mii il evidence .illli T .1 cvtiellli'lv liinthIHl 11Kit
em ll.lpi«i\ isimi could pr<ipet!v In-inlcrrcil Inun
imtliiii" iii'ii',e tli.in tin' bask command acainst

liliir.isiiiialdt- searches and seizures."

The greatest obst.u le to replacing the cx-
(hiMGitiin\ rule with a rational process,
which will hoth protect the citizenw by
ioutrilliug the police and avoid rewarding
the ciin imal. is the powerful, unthinking

emotional attachment to the rule. The mys—

tique and misunderstanding ol the rule
causes imt oulv many ordinary citizens lint
also jrh."es and lawyers to ieel (not think)
that the c\i lusionarv i le was enshrined in
the Constitution In the Founding Fathers,
and that to abolish itwould do violence to
the whole sacred Hill ot Bights."” Tlirv ap-
0, \Ke>fi \.
I eMI* 11l lint! eepillion '

T, "\iiMent! 'eeemr oA jl- tlrlrntleis linwrxri. llu* «A-
sall\llllv mi. vsiifiii's [1t s|.ifii> o] (K4iilii, til rniisti*

ihT 1.S. (83« fif>ti

The text on evidence most universally
used throughout the British Commonweal th
recognizes that evidence from confessions
will he excluded, hut other evidence will he
allowed.

Il may therefore he concluded thet, aider Ku—
rdish law. illey.illv obtained evidence isadmissi—

ble, provided itdoes not involve n reference toan
inadmissible confession of guilt, and subject t©
the 0" il c.\clusionary discretion enjoyed by the
Jndt"e al a criminal trial.”

The rule in other counlrier- in England,
Canada, Cermany and Isreel, for example-
is that material evidence, if il is probalise
and authentie, comes in without regard to
whether itwas obtained legally or illegally.
Two examples often cited in Anglo-
Americau legal writings are illustrative.

Cerman law does not exclude illegally
obtained evidence, except il in the judge's
opinion il has been olilaiued by a serious
violation ol fundamental rights. The nature
of the illeglity which is alleged to have

li.  (lhiss on Hsiili‘iicf (,id lid., 10(57), p. 2G7. See

dismssimi gcuenillv . 2(50-270. " . . .|T|lie liurrlisli
diillinrilics mi die uiiaussiliilUy cf eviilem  rumrod in
i"ii'i ilifunti* id an illegal search nr ctli. r unlawful

........ . millmnily in tinnr nl its iccc|.(iou althour'll
there arc mil many nl tlicm." lll. at 2G6.

pear tolallv unaware that tir* rule .was not
employed in 1°.S. courts during the first 125
years ol the Fourth Amendment, that itwas
devised by the judiciarv in the assumed
absence ol any other method of controlling
the police, and that no other counlrv in the
ei\ ilized world has adopted such a rule. (Sec
"Do other countries exclude illegally seized
e\ idence?" liciow.)

Healislii ally, the exclusionary rule can
probably never be abolished until hoth llie
public and the Supreme (."rull are satisfied
that (here is available in our legal system a
reasonably workable altemative. 1"nlortu-
nately, the converse may also be true- we

as d (lit'ic were tin dr<cut allt'inalivc. Yol (lie .men lit
alternative. s.nnliuiud liy ninsl slate iniaiii.d miles
mill IfKil; was (lie iiiininnn law pr.n lit c. -lilt in Inn .
in l.upland and innst nlliei linw’lisli s|n.inlll” jniisdic
linns, t'lidci iinnninn law il mi. nnl ilr.initl llie dulx nl
llieiinill In L.ml, lulu die piiniuaiaenl exnli ine—t.ills
In "eii;li its relevanee am! aiiiii,k \Till WA\s|||M.-
I.i\ Si vii. rdilniial, p. Hi. Ini" 7, i07.5.

been committed is thus evaluated.7 lsreeli
law caden as the e.xelnsionarv rule as use—
less and unjustified. As a more workable
altemative, If an illegal search occurs, the
court can charge the responsible individual,
convict him immediately, or send him lo
another judge for trial, in a proceeding
roughly comparable t our contempt ac—
tions.H

Although the law as declared by the Su—
preme Court ol Canada is binding on all
courts in Canada, decisions nl the English
Mouse ol Lords will ordinarily be followed
by the Supreme Court of Canada, anil hence
llie British rule iu Knninul represents the
Canadian law. The rule of Kiininia was
reaffirmed by the Canadian ."Ttprome Court
in llcfiina v,

The Comt made itclear...that ictrial judg—
e’s discretion does not extend to excluding evi—
dence obtained by inihiirmeans where the proba—

tive value of such evidence s unimpeachable;
and that exclusion ol evidence because unlaiiiy

7. Clemens, Tin' Ixt:lu\ionur{i 1hilf 11ith'r iHiciun
Late: (leriiitniti(ifwil) 52 J. (*him. I.. (. fv 11 S. 277.

ft. Culm, The Kxrluslnniirii liuh (‘'mler I'ureipi Law:
Israel (1txil) 1i2 J. Ciuvi. I.. (. fc I* S. 2S2.

f). 11 (J.H.N.S. 255,218(107(1).
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will never have* an> altemative in operation
until the rule is abolished. So long as we
keep the rule, the police are not going to
investigate ami discipline their own men,
and thus sabotage prosecutions by invalidat—
ing the admissibility oi vital evidence.

How the rule works

Ihc impact of the exclusionary rule may not
he immediately apparent irom the simple
phrase of the WWf/deeision that it bars "the
use of evidence seized through an illegal
search and seizure.” itmay help to consider
three examples to see how the exclusionary
tide neeiilesslv frustrates police and prose—
cutors trying to do a very difficult job on the
streets ot our cities.

In VS. v. MantmimenjA two police ol-
liccrs on auto patrol in a residential neigh-

s. v.l BACSTiD.C. Cir. 1077)

obtained has nothing to do with securing a far
trial for the accused. 1

The proposed Evidence Code of the Law
Bel irm Commission ol Canada contains a
proposed section "Exclusion Because ol
Manner Evidence Obtained," which pro-
Vides:

15. (D) Evidence duall lie excluded il it was
obtained under scli circumstances dial ftsuse in
Ikt proceedings would tend lobring the udminis-
liotm<n ol justice into disrepute. () In determing
whether evidence should he excluded under this
section, al the circumstances surrounding the
proceedings and llie manner in which the evi—
dence was obtained shall he considered,... 1

There lollows an enumeration of the factors
lor the court. Il adopted, this would in part,
hut in part only, change the rule of 1U,, ":i(iv.
UKl toward what some consider the older
English <oniinoii law rule.

But the proposed Canadian change would
lie hv no means an adoption of the U.S.
exclusionary rule. The commentary on the
proposed rule states flatly:

ll. Limes .Spintin, Tin'" Search ami Seizure
I'lulileiii— In,i.t/i/i/nrii'/a’.v, The Cuiitnlian Tart llenie-
ilu ami ihe 1 .s. I"\i liNiui)iiri/ liule, 1J. 1'0i ICC Su. X
\ 1tH)7.U

1. I,,Ye Iti limn (Ciiiniiiissiim uf Camilla, Hi'l'oin OX

liviiikxci: 22 1U75).

21X huh, ahire Yillume 62 XMUher 5/X0cvmrer, 197ft

horhood a 6 p.m. on a winter day saw
Montgomery driving his ear in a way that
suggested he was sizing up" the area.
When they stopped and identified him, thex
learned hy radio that an arrest warrant was
outstanding against him. Before taking him
into custody, the officers searched him lor
weapons and found a .38 caliber Indict in
bis pants pocket, a magnum revolver loaded
witli six rounds and an unregistered,
sawed-off shotgun with shells in the aur.

A trial court convicted him ol illegal pos—
session oi firearms, but the Court oi Appeals
(2-D) reversed, holding that no probable
cause existeil lor stopping Montgomery oi
tr* first place, and that all evident™ discov—
ered thereafter was the product of an illegal
search and seizure. Applying the exclusion—
ary rule, the court suppressed as evidence
the rewilver and the sawed-olf shotgun.

Section 15: Buies of Evidence arc unlikely in

prove very effective in comtrolling police

behavior.. .. The extent of llie section is not to

Incorporate an absolute e.xelnsionarv r;;l;: inl?
Canadian evidence law. but to ,pve judges the

ligtt iu exceptional cases to exclude evidence

wifairlv dotaired, and thus restore what manv

believe tohe the English common law discretion—
aynle. .,. B

The general rule of Section 15 governs
statements as well as material evidence. The
following section of the proposed code ex—
cludes statements obtained mm a manner
which renders them unreliable. Ahere cir—
cumstances render a Statement unreliable,
but do not meet the strict standard of bring—
ing ‘llu* administration of justice in disre—
pute,” real evidence found as a result ol this
statement is not tainted,” and may not be
suppressed at trial.

Proposed Section IB would be a codifica—
tion of present Canadian law and isdirectly
contrary to the decision of (be United States
Supreme Court iu Brewcrv. Williams,™ just
as Section 15 as well as present Canadian
law is directly contrary to Conl'ulxc v. New
Hampshire.® M. It. K

12. hi. ni 61-03.
13. lot) U.S. 3X7 (1977),
Il -103 U.S. 4-13(1971).



‘Our way of supporting
Ilie Constitution is not
to strike at the policeman
who breaks it but
to let off somebody else
who broke something else.’

John li. Wigmore

which made it impossible to convict Mont—

gomery or to retry the case.

Montgomery isan example of typical rou—

tine police work, which many citizens

would think ol as needed reasonable effort

to prevent crime/* Hut now look at 1'.S. v.

Willie Huhinsnna similar case with a

different result. A policeman stopped Robin—
son lor a minor traffic violation and discov—
ered that license bureau records indicated

his license was probably a forgery. Four

dav s later, the same officer spotted Robinson

about 2 a.m. and arrested him for driving

with a forged credential.

Since police regulations required him to
take Robinson into custody, the officer
began a pat down oi frisk for dangerous
weapons. Close inspection of the cigarette
package in the outer pocket of the man
jacket revealed heroin. Robinson was con—
victed ol heroin possession but the Court of
Appeals held 5-1 that, in light of the exclu—
sionary rule, the search of Robinson was
illegl and the heroin evidence must be
suppressed. The Supreme Court reversed,
holding that probable cause existed lor the
search, the evidence was legally obtained,

‘I (l.'uni pare former Solicitor (Jcneral ('.Oswald's
piin< lti- 00 scckiic/ certiorari: “If the police t.llicer
.uled dci cntlv, and if lie did u li.it you would expect a
Stood card ill conscientious police officer to da under the
«in must,on es, then lie should lie supported.” Clris-
wuld, so/rnrii. .1 at 57-5S.

lo. I 1.8 218 (1973),
<1972i. > I'enmmcuts by (uiswold, Mifiran. 3, at 6-1-07.

rnrr.uiw 171 F.2d 10K2

and it could be offered in evidence. The
High Court reinstated the original convic—
tion.

This isone search and seizure case which
turned out, inmy view, correctly. But ittook
a U.S. District Court suppression hearing, a
2-1 panel decision in the Court of Appeals, a
5-4 decision in the court Ch banc, and a 6-3
decision of the Supreme Court to confirm
the validity of the on-the-spot judgment of a
lone police officer exercised at 2 a.m. on a
Washington Street- five years and eight
months earlier. .

In Coolidge v. New Hampshire,ll a 14-
year old girl was found with her throat slit
and a bullet in her head eight days after she
had disappeared. Police contacted the wife
of a suspect whose car was like one seen
near the crime, and she gave them her hus—
bands guns. Tests proved that one of the
weapons had fired the fatal bullet.

Invoking his statutory authority, the attor—
ney general of the state issued a warrant for
the arrest of the suspect and the seizure of
his car, Coolidge was captured and convict—
ed. But the Supreme Court reversed the
conviction on the grounds that the warrant
was defective, the search of the auto unrea-
=onable and vacuum sweepings from the
auto (which matched the victim’ clothing)
were inadmissible. Why? Because the attor—
ney general who issued the warrant had
personally assumed direction of the investi—
gation and tints was not a “neutral and
detached magistrate.”

Observe that here the conviction was re—
versed because of a defect in the warrant,
not because of any blunder. Errors of law
by either the attorney preparing the affidavit
and application for the warrant or llu* mag—
istrate in issuing the warrant frequently
invalidate the entire search that the police
officers make, relying in good faith on the

11. 103 U.S. 113 (1071). Comixirt' (‘ooliiluawitli llic
mart* recent Brewer v. Williams, <|30 U.S. 3S7 (1077),
xvliicli was an exclusionary rule ease under the Sixth
Amendment unlit to counsel. The Supreme C'oinl held
5-1 that the prisoner’s Sixth Amendment riuhl to coun-
sel was violated, the confession was thus illegally
obtained, the evidence of location of the murdered
Kiri's hotly was thus tainted because it was derived from
the illegal confession, and the exclusionary rule would
exclude the evidence  the prisoner’s statements and
the location ol llie b <dy.
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warrant: those errors cause the suppression
oi the evidence and the reversal oi the con—
viction. How does the exclusionary rule im-
prove police conduct in such eases?

The Court’s rationale

Deterrence: During the rule's development,
the Supreme Court has offered three main
reasons for the rule. The principal anil al—
most sole theory today is that excluding the
evidence will punish the police officers w ho
made the illegal search and seizure or other—
wise violated the constitutional rights of the
defendant, and thus deter policemen from
committing the same violation again.t*The
Haw in this theory is that there isabsolutely
no empirical data that excluding evidence
against a defendant has anything to do with
either punishing police officers or thereby
deterring them from future violations.

Chiel Justice Burger has flatly asserted
“. .. there is no empirical evidence to sup—
port the claim that the rule actually deters
ille@l conduct of law enforcement
officials,” 11 and the Supreme Court has
never sought lo adduce such empirical evi—
dence in support ot the rule. Probably such a
connection can never be proved, for as a
matter ol logical analysis "the exclusionary
rule is well tailored to deter the prosecutor
from illegal conduct. But the prosecutor is
not the -gilts party in an illegl arrest or
search and seizure, and he rarely has any
measure ol control over the police who are
responsible.”11

Privacy: From Weeks (1911) 1o Mapp
11961) the rule was also justified as protect—
ing the privacy ol (lie individual against
illegal searches and seizures as guaranteed

12. "JT|lic_Mle"s pit ne purpose is in deter Inline
iiitLiw till p,lll,e i otiilii. 1.” |n .lite Piiivcll in 1’niled
SLilts \. ( aiandtii, li t I!s. 33S. 317 i107-1); "Us
purpose is In deter—In compel respect *it llie cntislihi-
linn.il gu.nano in llie mils elfeclivclv nailable wav—
In leinnving Ilie uneiilive In disregard il," lusliie
Stevv.nl ill Klkilis v. | ulled Sillies, 3(i I 1’.S. 205, 217
11050); ". ., all nl llie eases since Ilin// reipiinug llie
evcliisinn nl illegal evidence have liceli based nil llie
lieiessilv 1 n an elletiiie delerrenl In illegal polite
aclinii.” luslice (lark in Linklellei \. Walker, 3SI I’.S.
(i1S. (i.ili-37 ii<m-)).

ii. I Inel Inslne Itmgei. dissenting iu lilveus, 103
f.S, al IH.

Il tt.iks. Mifimn. 3. al 72<i.
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by the Fourth Amendment.1°The Supreme
Court later downgraded the protection of
privacy rationale,1ll perhaps because of the
obvious delect that the rule purports to do
nothing to recompense innocent victims of
Fourth Amendment violations, and the
gnawing doubt as to just what right of priva—
cy guilty individuals have in illegal fue-
arms, contraband narcotics and policy bet—
ting slips- the frequent objects ol search
and seizure.l7

Judicial integrity: A third theme ol the
Supreme Court’ justifying rationale, now
somewhat muted, is that the use of illegally
obtained evidence brings the court system
into disrepute. In Mapp Justice Clark re—
ferred to “that judicial integrity so necessary
in the true administration of justice.”1
which was reminiscent ol Justice Braudeis
dissenting iu linnlcaii v. McDowell"
.. . respect for law will not be advanced by
resort, in its enforcement, t means which
shock the common man’ sense ol det.cmv
and fair play.” I’

The impact of the role

It is undeniable that, as a result ol the rule,
the most valid, conclusive, and irrefutable
factual evidence s excluded from the
knowledge ot the jury > consideration by

15. "Sinn- lliv lon ith \i leinliiirnl'x right ui pri* aev
bus been declared eliloieeahle against Ilie -.tales
through tile due prneevs clause nl tlie I nniteeeili, it is
euhiteeahle against llie.n liv Il.e .e s.nietiini nl exelu-
sjnn .is is ilseil :nt:lilist the leiie!.;! goveinineel." Insliee
C'l.nk in Mapp, 357 f.S. .it 555.

Hi " llie purpose nl the rxelusinlian mle is nnt In
redress Ilie injury in llie piiv.ua nl llie search victim:
‘Ilie rnp."inci! priv.ua nl 17 vii Inn's Imnies am! elleets
c.iiniul lie teslnreil. It. paralinn enines InNn late.’
Linkleller v. Walker, 3SI I'.S. (ilS. 537 (11)551." Jnslii e
I'nvvell in fnitfil Stales v. (ailuutlru, 11 11 .S. 33S, 317
(1071). Nn nne suggests. nl enurso, ili.it Ilie I'nnilb
Vinenilineiil purpose nl prnleiling priv.itv is tlsell
ilnvvngi.nleil. llie ilow litrrailiui* is nl Ilie evt Insinnaiv
Illie as a metlintl nl prnleetint! tlill piiv.ua.

17. Seblesiniiei, vii/imn. 3. al 17-50.

IS. Mapp. 357 I’.S. al 550.

HI. 255 f.S. 155, 177 (1021). Cl. Olmslcad v. Tidled
Stales. 277 f.S, 13S, 1S3 (102S). IlInltncs. |, dissent-
ing) (1"II‘Jni ins pail | Hiiills il a less evil llial sonic
iiiinllials slinuld eseape (ban llial the government
simuld pliv an ignoble park”) Since Jnslii ¢ IInlincs, an
aibnmel nl Ilie enininiin law, also said, "The tile nl llic
ennininn law lias nnl been logic, but experience." | liave
alwavs wished lie innlil review America's evperieme
wlib lic excliisinnarv mle since 102S. ami ti Il ns Ins
upil.ilcil npininn.



Time for a reappraisal

Citizens irom many different quarters
have recently begun to question anew
the wisdom of the exclusionary rule.

“Surely a rule of such profound so—
cial dimensions .should spring from
something closer to social consensus
than to judicial or legal dialectic,”
wrote Albert M. and Julia Carlson
Hosenblalt in “A Legal House ol
Cards.” Harper's Quly 1977). “Ml is
mistakenly assumed that these results
arc somehow mandated by the Consti—
tution. The Fourth Amendment con—
demns unreasonable searches, but it
does not decree that insult be added to
injury, that the public be affronted first
by lIbe crime and then by the release of
(be acknow ledged malefactor. Lacking
an efficient legislative scheme by
which citizens could be guaranteed
llicir Fourth Amendment rights, the
Supreme Court chose the exclusionary
rule.”

Only 10 sst's after Mapp, Mr, Jus—
tice larlau called for a thorough-going
reappraisal >! the rule iu a concurring
opinion in Coolidge v. New Hamp-
shire. 103 f.S. 413, -190-91 (1971).
"Firm the several opinions Ilial have
hem filed in this ease, il is apparent
that the law ul search and seizure is
due lor an overhauling. ... 1 would
beg n ibis process ol reevalualion bv
overruling \!tippv. Ohio, 367 U.S. 613

the judge. As Justice Cardozo predicted in
1926, iu describing the complete irrationali—
ty h | (be exclusionary rule:

The criminal istugo tree because die eouslable
lizs blundered \ room i searched against
tin lav, and the body ol a murdered man B
iounl. . ._The privacy ol (lie home lis been
iultinged, and the murderer goes Ine.-"

21 People v, UeluH\ 212 N.Y. 13 21. 23-21. 1511
N 1.. 5h5. 5S7-5.NS i [132lil.

(1961), and A'crv. California, 37-1 u.s.
23 (1963). ... In combination Mapp
and AVrhave been primarily responsi—
ble for bringing about serious distor—
tions and incongruities in this field ol
constitutional law. .. .The states have
been put in a federal mold with respect
to this aspect of criminal law enforce—
ment, thus depriving the country of the
opportunity to observe the effects oi
different procedures in similar settings.
(Oaks suggested) that the assumed de—
terrent value’ ot the exclusionary rule
has never been adequately demonstrat—
ed or disproved, and point(ed) out that
because of Mapp all comparative sta—
tistics are 10 years old and no new ones
can be obtained.”

Justice Harlan’ disillusionment 10
years after Mapp was reflected in the
Wall Street Journal. on June 21, 1961,
at the close ol the Supreme Court term,
the Journal ran a lead editorial, “The
Right to ho Secure," generally praising
the Mapp decision. Ten years later, on
July 12, 1971, at the close the Su—
preme Court term, the Journal ran a
lead editorial. "An Alternative Need—
ed,” calling lor a reexamination ol the
ride and endorsing Chief Justice burg—
er’s dissents in Bivens v. Six Unknown
Federal Narcotics .[penis, 103 U.S.
368, -111 (1971), and Cootidpe v. New
Hampshire, supra, ac 2. .\l li. IF.

Fifty years later Justice Rowell wrote for
the Court:

The costs of auplying llie exclusionary relc
even a trial ar.d on direct review are vell
known: .. .the physical evidence sought >0 he
excluded s typically religble and ollen llie most
probative evidence bearing on (lie quilt or inno—
cence nl the defendant \pplicalion ol the
role thus deflects the tmthfiiuhug process and
often frees the quilty. The di.irilv 1u particular
eases between the error committed bv the police



officer and the w indtell aiforded the quilty delen-
liant by application ol the rule is contrary to the
idea ol proportionality that is essential to the
ioil-ept ol justice.-"

I submit that justice is, or should be, a
truth-seeking process. The cour; Iras a duty
1o the accused to see that he receives a fair
trial: the court also has a duty to society
see that all the trull) s brought out; only il
a’l the truth isbrought out can there be a fair
trial.— The exclusionary rule results in a
complete distortion of the truth. Undeniable
facts, of the greatest importance, are forever
barred— facts such as Robinson®s heroin,
Montgomery ’s sawed-off sImtgon and pistol,
the bullet fired Irom Coolidge™s gun and the
sweepings from his ear which contained
items from the dead girl’s clothes.

Il justice Isa truth-seeking process, it isall
imFort_a_nt that there is never am/ i/nex/ion nf
reliability in exclusionary rule cases involv—
ing material evidence, as the three examples
illstrate. We rightly exclude evidence
whenever its reliability is questionable- a
coerced or induced confession,®1 for exam —
ple, bra faulty line-up for identification of
the suspect.”™-1Wo exclude il because il B
inherently unreliable, not because ol the
illegality ol obtaining IL® An illegal search

2 sirlie v Iudl. 123 €'s 155 1SO Gl (1075)

(eMinins Mitge ).
22. "In .i Inc wK'it'ly, the guveminent mves it*i iti-
[lie, lieeduili Imill eiime ,e, well is beeiliilil limn

Gi\i%iituu itil inliii sitin, t<>seI11-I.iII, vnpril n. 3.

2, \In intli \" \ii/mi.i, \BIl S. 135 (1055).

21 f.s v il iss us. 2LS (067). &Ihﬂ V.
<.ilil.mil,i 5SS 1 S. 25 1(1057).

25 One type >we in whit'll the evltlenee in smne
I teitiitviilitex ill.n he teli.ihle, Init when Ilie ew In-
-I,ni.in mle tiinv be jnstlticil, is Ili.il eveinplilieil hy
Km liiii v <ililiimi,i, 312 f .S. 155 (1052), in u liieli llie
pnlii e ini .istircx empluy ril were saul In shock the mu-
W leme, On the i.ul- graphically ilevertheil W Justice
Ii.il'klillllla iippliinifiin nl the evchtxinnaiv rule was
ipprin eil mi the Imm, nl these i—.stlintiljlii.ny (inline
it."in es.

U liile In*del nul ili.iu dieanalogy, Jnsliee Flanking-
ol wliieumie till/), whit li refused )n apply the ext llI-
sun an mle In llie slates; dissented in /./Ann, witit
almilislied Ilm*_ﬁlifver I’latlei dintiini*. and (iillied in the
dissent jn MIll'll, which reversed Wolf) pinhal'it ap-
pinvctl {ln fUN on what is said s> lie the older iaiglixh
i ition.de gii mi* fiidges llie iighl in exceptional i axes to
i Wlinlc evidence winch would tend to lirint! the adinin-
Istr.illon ot liisliee into disrepute. [li.tt discretion still
exists iii Knulisli law. Knniina v. The <)i;een. |[1055]
\'* 107. | ML i: It 231). lint 11 is rarely even ised anil
llui i mill in linli exceptional eases.
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in no way reduces the reliability of the
evidence.

There have been several empirical studies
on the effects of llicexclusionary rule in five
major American cities- Boston, Chicago,
Cincinnati, New York and Washington,
D.C.— during the period from 1950 lo 1971.
These have been recently collected antl
analyzed, along with other aspects of the
exclusionary rule and its altematives, by
Professor Steven Scldc.singer in bis book,
Exclusionary InLus_tice: The Problem ofllle-
gally Obtained Evidence?0

Three of those studies concluded that the
exclusionary rule was a total failure in ik
primary task of deterring illegal police activ—
ity and that it also produced other highlv
undesirable side effects. The fourth study ,
which said the first three were ton harsh iu
concluding that the rule was totally ineffec—
tive. stll sitl: “Nonetheless, the inconclu-
siveness ol our findings is real enough; they
do not nail down an argument Il llie
exelusionarv rule has accnmpi bed ik
task."-7

Schlesiuger and others regard the study by
1Hllilt Oakes as perhaps the mn-t compre—
hensive ever undertaken, both in terms of
data and the breadth | lanalysis ol the rule’s
effects. Oakes concluded:

As adevice lordirectly deterring illegl search—
es and seizures In the police, Ine exclusionary
rule isa failue. .. .The harshest inti isin of the
rule s thet it s ineffective. It 5 the sole means ol
enforcing the essential guarantees of freedom
Irom imreasonahle arrests and searches and sei—
zures In lar* enforcement officas, and it s a
failure in that >t twsk.H

Spi nto made acomparative study ol both
the An eriean exclusionary rule and the exi—
sting Oamidian but altemative, taking (hi-
eago and Toronto as comparable metropoli—
tan aress, lie found that an

eimpiileal study |ol narcotics ami weapons eases]
indicates that, over a 20-vmr period in ( Imago,
the proportion ol cases in which there were
motions o suppress evidence allegedly obtained
illegplly increased siguilicantli.This sthe nppn-

5. S Hilsitigr, biriln, |
27. (an /1"the Iwctit<mtnn liule in T'uilliiu
Itenllli? Some .Yen Duluiiml u/Ycn teiiiinf n /’ori/n-
/nn.s /nine/tt.v/eii,52 Kv. I.. J. 5X1, 725(1573-7*1).
5. O.ikex, snjmn. 3, 275



silf resll nl w hat would Pcexpected il the rule
had hcen efficacious in deterring police miscon—
d,Ct.—”

Three studies conducted between 1950
and 1971 show a substantial increase in
motions lo suppress in both narcotics and
gun offenses/10 The increase from 1950 to
1971 can fairly be attributed to the impact of

(1901) on search and seizure in the
State courts.

Criticisms of the rule

By this point, we should be able to see that
the exclusionary rule actually produces
main elfeets opposite from those that the
Court intended to produce. No matter what
rationale we consider, the rule in ils indis—
criminate workings docs far more harm than
good and, in many respects, itactually pre-
veuts us Irom dealing with the real problems
ol Fourth Amendment violations in the
course of criminal investigations.

In the eves ol the Supreme Court, the first
and primary rationale ol tir* exclusionary
rule isdeterrence. Isubmit that all available
lac's and logic show that excluding the most
tellable evidence does absolutely nothing to
punish am! thus deter the official
wrongdoer./1 but the inevitable and certain
icault s that the guilty criminal defendant
goes tree.

The second- now rather distant sec—
ond- rationale in the eyes of the Court has
been tir* protection ol privacy. 1 submit
a policv ol excluding incriminating evi—
dence ran never protect an innocent victim
ol an illegal search against whom no incrim—
inating evidence is discovered. The only
persi is protected bv the rule are the guilty
against whom the most serious reliable evi—
dence should In oliered. Itcannot be separ—
ately argued that tie innocent person is

20, S|muii siipro B3, al 3(i, 37.
il SFallsing, i, 0

Il "WUIi supreme irony, IImsc who poolc|iooh llie

liul il IIn ol prison does not ileler Iliii'vos, llow
MV pnin iscoiullli 1 In' slcillllleil lis such imper-
sonal pen. s as tin* judicial dismissal ol cases!" Itnlli

lailiiies have a point in cninimm: the sum lion is either
absent oi Idioited tin the ease ol the police) or, in llic
case nl criminals,_delus.d, diminished, nr denied.”
Itoseiildall. wifirn W3

protected N the future hy excluding evi—
dence against the criminal NOW. for this is
only the deterrent argument all over again.

The third rationale found in the past opin—
ions of the Court is that the use of illegally
obtained evidence brings our court system
into disrepute. 1submit that the exclusion of
valid, probative, undeniably truthful evi—
dence undermines the reputation of and
destroys the respect for the entire judicial
system.

Ask any group of laymen 1if they can
understand why a pistol found on a man
when he issearched hy an officer should not
be received in evidence when the man is
charged with illegal possession of a weapon,
or why a heroin package found under simi—
lar circumstances should not bo always re—
ceived in evidence when he is prosecuted
lor a narcotics possession, and | believe you
will receive a lecture that these are outra—
geous technicalities of the law which the
American people should not tolerate/*4 If
you put the same issue to a representative
group of lawyers and judges, | predict von
would receive a strong preponderance of
opinions supporting the lay view, although
from those heavily imbued with a mystique
of the exclusionary rule as of almost divine
origin you would doubtless hear some
support/Il

The rationale of protecting judicial integ—
rity isalso inconsistent w ith the behavior of
the courts in other areas of the criminal law.
For example, it is well settled that courts

32.  “(liven llie decisions tliis Mile lends In produce
nml llie uhvious not,” I' holster public cuufidemc tlint
Jdsk Mli.it il lie reexamined.” Tin-: W.vi.i. Snu:i;i Jouit*
n.i., Kililorinl, p. 8. July 12. 1071.

". .. from llie point ol view nl laymen unversed iu
ii'liiii'iiiriils ui constitutional theory, |[tlie Aiiierfe.in
exclusion.in nilc] is suiiietiuies ail milrace in cntmmni
sense. It olten results in llie freeingo* suiiieimeconvict-
ed of a vicious cumin.il acl lur wlia' strikes llie crime-
cunscloiis pulilic as finicking nr trivial reasuns.” Till-:
W vsllINO ION S I Ml. editoriai. p. Ald, Julv 7, 107.".

"Tlinmgh a bizarre Sense nl .irlucving jnsliee, we
have come In tree llie criminal and li.uass llic itiiun cut.
an ahsiirdils 1li.it Mould libels lie seilsilllv mdcled ill a
mine piimilise society.” Till: IIncxios Il'osl, ediloii-
Adl.p. 21s, Niuemlier Iti, 1077.

38. Dean Wigmnic Mas mil a lielievei in llie rule:
"()ui Miiv nl supporting the eoiislitiilion is not to strike
al the polu, ‘ollieer who lireaks il hut In lei oil some-
hods else who hroke something else,” quilted iu
Hiisenhlalt, sii/iro n. 3.



How the exclusionary mle

hampers gun control

A striking lcalure ol tlic motion to suppress
for ilHj"al M’arcli and scizurt* is that it isa
dolonsf xxcaptm pcculiai X suited to narcot—
ic, t&m. and gambling crimes, and onlx
im idenlallv to other lelony charges. Com —
plete data on three hranehes ol the circuit
court in Chicago for three months in J0T1
confirms that these kinds ol cases are most
likelx t eeneiate motions to suppress:
Unicodes— NTS such motions; linns- 335;
gambling— 255; and .ll other lelony
olleiises- $i.1

One ol the L illustrations ol the social
cost ol the exclusionary rule- and one that
wasn"t suggested urtil recently- is the rela—
tionship ol the rule lo effective nun eontiol
in these L°niivd Stales. There are varying
degrees ol gun control- complete Iran, reg—
istration. registration of some weapons, or
no restrictions al all- on which 1 take no
position. The common, fatal Ik in every
scheme ol jinn control about which I have
read isthat it isdoomed to lie totally iuelfee-
lixe in preventii. | the habitual use ol weap—
ons in street crimes so long as the exclusion—
ary rule hampers the police in enforcing il.

lias itever struck our national eonseious-

1. Si**vell It. Si hlcsiugci, K\CI.es|0\\UV I\|CS 1ICK;

Il Ilaiiu.cM or li.i.ii-xi.i.v Oirrxixia) IN idi.m.i:
»l. IUTT.

2- 1 liiilimliirr/Wiliiinr G2 Xmnlivr o/Xovt’iiilwr, I'JTS

ness that the United States isunique in two
xvays— .uimn» the civilized nations, xve have
the most extraordinary crime rate invoicing
firearms and a rule which excludes the most
convincing evidence available, a rule which
exists in no other country in the civilized
world? These two unique features of our
daily lives- crimes with firearms and a
rule barring the use ol perfectly valid
evidence- are not unconnected.

No matter how rigid the gun control laxv.
no matter how illegal the possession—
whether sawed-off shotgun, automatic pis—
tol. or submachine gun- if the officer does
not have xvimt the American hue calls “prob—
able cause” to make a reasonable search
under the Fourth Amendment, if he goes
ahead and makes the search, finds and con—
fiscates the weapon, the evidence of that
search and that weapon cannot be intru—
de *dasevidence at the trial.2The result is,
ol c ause, that the man Cannot he convicted
of carrying a weapon illegally. “The crimi—
nal is 1o go free because the constable lias
blundered."

Since criminals know the difficulties of
the police in making a valid search xvhich
Xill stand up under challenge at trial, a
further result is apparent- the criminals in

probable ianso lor a yvalid search. Neil at all. The
.standard ot euoh.ihle €-lUSE requited is a totalis differ-
ent isMie, one llial i do not specifically addiess iu this
diti< le. \\ halever the standard ol proiiahle cause, with
an eifoellse, alternative method ol disciplining the
police, they may well make lesser illettal searches anti
yet prosecutors max Ining more prosecutions (and more
successful prosecutions) for gun and narcotic violations
than they tin today.

Why lesser illegal searches? A strict disciplinary
mechanism for police who violate houith Aim ndmeiit
lights should curtail llie more flagrant violations. Why
mote prosecutions? ltealislically, we must recognize
that there xill always lie instances ol police in good
lailh overstepping die line, making a search without
prohnhlc cause. Without ihcc.xclusiouaiv rule, pioseeu-
lors could introduce llie evidence Irom such searches
mid convict more defendants,

One might argue Ik  miller an alternative mecha-
nism, gun control lass .could depend upon the illegal
searches and seizures that we doth ipalc. lint that argu-
ment shouldn't present us limn abolishing the exclu-
sionary rule, sshieh itself pioiluees an extraordinary
uumhci of illegal searches and seizures (some lor pure
harassment purposes). Bather, that argument should
encourage us to dralt hotter gun control lasss and lo
improve police training so officers make only valid
sealc hes and seizures,



America (0 carry guns. Knowing that they
will not be stopped on the street and
searched unless they do something drasti—
cally suspicious— more suspicious than
Montgomery or Robinson in the eases |
described in the text- the criminal will carry
agun and laugh in the face of the officerwho
might wish to search him for it So long as
the criminal can avoid misbehavior which
would give the officer the right to arrest him
(as Willie Robinson did) the criminal can
parade in the streets with agreat bulge in his
pocket or a submachine gun in a blanket
under his arm.

Compare the results in other countries— in
England neither the police nor the criminals
carry guns. Why? The criminals know that
the police have a right to search them on the
slightest suspicion, and they know that ifa
weapon is found, they will he prosecuted.l
Whenever a man is caught with a gun or
narcotics in his possession in England or
Canada, conviction isvirtually automatic—
there is no denying the fact of possession,
there is no exclusion of the evidence, no
matter how obtained.

The rule in other countries produces an—
other salutary result: there isno widespread
searching by the police. It is not necessary,
so long as the police have POWEl to do 1t
with resulting automatic conviction- and
the criminals knOW the police have such
power .

Under our unique exclusionary rule, the
American people have the worst of it hoth
ways: (D) criminals do carry guns— and use
them; (@) police know this, so they engage in
far more searches and seizures, some of
which are blatantly illegal. Thus, the Ameri —
can people are harassed more hy Doth crimi—
nals and police than iu other civilized
countries.4 N U

Ol comsc, | (In not exclude other cmist-s (or lliis
diHercm t', such ns historical tradition, racial (actors,
genp.iphv and environment, lint surely the factor | am
discussing has a powerful clfeet in nggnivntiin> the
problem.

o Spiotto. Tin' Scnrcli ami Seizure Problem—Tien
Al'liragelii's: The Canadian Tart Hemeili/ ami llie U.S.
Exclusionary liule. 1 J. rulICi: SCI. tS An. :I(i. .57
(197.5); Spiotto, Search ami Seizure: An Eintiiienl
Simla afthe Exclusionary IInlc ami its.ulcnialites, 2 J.
I.KOwi. Sicdiks 2-13 (197.5); .Stlilt-singer, iiifira i i,at
50.

will try defendants who have been illegally
seized and brought before them. In Ker\.
Illinois:* a defendant kidnapped in Peru
was brought by force to Illinois for trial; in
Million v. Justice™ the accused was forcibly
abducted Irom West Virginia for trial in
Kentucky; and in Frishie v. Collins™ the
defendant was forcibly seized in Illinois for
trial in Michigan.
Said the kiisbie court:

This court has never. departed from the rule

announced in KCIV, ||“n0IS. .. that the power of

the court to try a person tor crime isnot Impaired
In the tzel trat he had been brought within the

%ogqrt’s Jurisdiction hy reason of *forcible abduc —
I .-

Win should there bean exclusionary rule
lor illegally seized evidence xvhen there is
no such exclusionary rule lor illegally seized
people? V hy should a court be concerned
about *he circumstances under which the
murder r capon has been obtained, while it
remains unconcerned about the circum—
stances uvider which the murderer himself
has been apprehended? ltmakes no sense to
argue that the admission ol illegally seized
evidence somehow signals the judiciary’s
condonation oi the violation of rights when
the jmlit fary's trial ol an illegally-seized
Person s not perceived as signaling such
condonation.

Other defects of the rule

The rule does not simply kil to meet its
declared objectives; it sutlers Irom five other
delects, loo. One ol those delects is that it
uses  Mndiscnminating, meat-ax approach
in the most sensitive ureas ot the administra—
tion ol justice.1” It totally fails to diserimi-

31. 119 f.s. Li(i (l.ssii),

35. 127 f.S. 700(1888).

3L 112 f.S. 519(1953).

37. hi. See al\n (tostcm v. I'ugh, 120 1'.S, 103, 119
(1975).

_38._Neillnr (0 aiticisn, mr the udid uhjectiiim ©
- GIKEL UL GL m.uim-r il im h theeclusionary

I gerates, & nti-Alil In sge-1 thil §nule dis-
iMiLLitty .xplii d@innl ikecn Irsinun s Bik- .6\in
Mim- Imm e Tulmi-im:— ,mhihi - acilike. (inai h
weakness nl the raticale Im v oxdisiminis rule
vhtHel®, Hie rule dmilil liediscarded. 1l tediel
ilg il m s uletial rerely Inillstrate thecm red-
\lrl;lzl\/ aiitr it between Bi-cm lesimi.in mle .nil the
hetmrﬁe IHwnil Indl, I'mikth \lllenlreiil mieili.il
d here.



nate between the decrees of culpability of
the officer or the degrees of harm to the
victim of the illegal search and seizure.

It does not matter whether the action of
the officer was grossly willful and flagrant or
whether he was conscientiously using his
very best judgment under difficult circum—
stances; the result is the same: the evidence
isout. The rule likewise fails to distinguish
errors of judgment which cause no harm or
inconvenience to the individual whose per—
son or premises are searched, except for the

When police know that
describing the search
truthfully will taint
the evidence, they

may perjure themselves

to convict the defendant.

discovery of valid incriminating evidence,
from flagrant violations of the Fourth
Amendment as in A&#/y>or HOCIIN A" chief
Justice Burger"s point in BIVENS isundenia—
ble:

. ..society lias at lesst as much right to expect
rationally graded responses from judges in place
ol the universal “cgpital punishment® we inflicton
all evidence when police error is shown in il
acouisition.4'

Another defect is that the rule makes no
distinction between minor offenses and
more serious crimes. The teenage runner
caught with policy slips in his pocket and
the syndicate hit man accused of first degree
murder arc each automatically set free by
op -ration ol the exclusionary rule, without
any consideration ol the impact on the com—
munity. (aisle narilv, however, we apply
different standards to crimes wheel) vary as
1o seriousness, hoth in granting hail belore

«19. Shlesingcr, sup/via. 1. XKo02.
«10. Hivens, 107} 1'.S. at 119.
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trial and in imposing sentence afterwards.

A third problenm is that, strangely, a rule
which is supposed to discipline and im—
prove police conduct actually results in en—
couraging highly pernicious police behav—
ior. A policeman is supposed to tll the
truth, but when he knows that describing
the search truthfully will taint the evidence
and free the suspect, the policeman isapt to
feel that he has a “higher duty” than the
truth. Me may perjure himself to convict the
defendant._41

Similarly, knowing that evidence of gam —
bling, narcotics or prostitution is hard to
obtain under the present rules of search and
seizure, the policeman may feel that he can
best enforce the law by stepping up the
incidence of searches and seizures, making
them frequent enough to be harassing, with
no idea ol ultimate prosecution. Or, for
those policemen inclined ab initiu to corrup—
tion, the exclusionary rule provides a fire
opportunity t make phony raids on es—
tablishments, deliberately violating the
standards ol the Fourth Amendment and
immunizing the persons and premises
raided— while making good newspaper
headlines lot active law enforcement.

Fourth, the rule discourages intemal dis—
ciplinary action by the police themselves.
Even il police officials know that an officer
violated Fourth Amendment standards in a
particular case, few of them will charge the
errir.g officer with x Fourth Amendment
violation: itwould sabotage the ease for the
prosecution before iteven begins. The pros—
ecutor Slopes the defendant will plea bargain
and thus receive some punishment, even if
the Iull rigor of the law cannot he imposed
because ol the dubious validity of the
search. Even after the defendant has been

«ll. Judge Rosenblatt lias written: "While intended to
curl) abuse of police power, (lie exclusionary rule lias
opened up a whole new field ol police misconduct:
perjury. Police ollicers who testily at suppression hear-
ings have sometimes shown a remarkable facility for
adjusting tacts to fit the court's cun .ilutinnal
sensibilities. ... Moreover, the rule lias tarnished llie
reputation of the conscientious, holiest policeman iu
the eses ol the public, while eroding self-respect within
die profession. ... Because lie public does not lulls’
understand llie exclusionary rule, a victim will see only
llisloutrageous release of his assailant, and may very
ssell assume llial someone ssis ; ml olf." Rosenblatt,
wiiZirti n. 1.



convicted or Inis pleaded <ilty, itwould he
dangerous to discipline the officer— months
or years later— because the offender might
come hack seeking one of the now popular
post-conviction remedies.

Finally, the existence- of the federally im—
posed exclusionary rule makes it virtually
impossible for any state, not only the federal
government, to experiment with any other
methods of controlling police. One unfortu—
nate consequence of Mapp was that it re—
moved from the states both the incentive
and the opportunity to deal with illegal
search and seizure by means other than
suppression.4& Justice Harlan, in comment—
ing on the evil impact of the federal imposi—
tion of the exclusionary rule on the states,
observed:

Another [state], though equally solicitous of con—
stitutional rigts, may choose to pursue one pur—
pose at a time, allowing all evidence relevant to
quilt to be brought into a criminal trial, and
dealing with constitutional infractions by other
means.4{

Alternatives to the rule

The excuse given for the persistence of the
exclusionary rule in this country is that there
is no effective altemative to make the police
obey the Pe==in regard to unreasonable
searches and seizures. Il this excuse did not
come from such respected sources, one
would be tempted loterm iian expression of
intellectual bankruptcy.

“No effective alternative™? flow do all the
other civilized countries control their po—
lice? by disciplinary measures against the
erring policeman, by effective civil damage
action against both the policeman and the
government— not by freeing the criminal.
Judging by police conduct in England, Can—
ada and other nations, these measures work
\cry well. Why does the United States alone
rely upon the irrational exclusionary rule?

It is"t necessary. Justice I'ranklurter in
Waif (19-19) noted that none of the 10 juris—
dictions in the British Commonwealth had
held evidence obtained by an illegl search
and seizure inadmissible, and “the jurisdic—

12. Schlcslineer, viifirmi. '3 at 85; 1>aks, XIrZimii.'1, at
Til.
li. Mapp. 31>7 I'.S. al 081 (llarlan, J., dixsonlini:).

tions which have rejected the Weeks doc—
trine have not left the right to privacy with—
out other means of protection. . . .”#4Justice
Harlan in his dissent in Mapp noted the
wisdom of allowing all evidence to be
brought in and “dealing with constitutional
infractions by other means. 45 Justice Black,
concurring In Mapp, noted that the Fourth
Amendment did not itself preclude the use
of illegally obtained evidence,4*

In his dissent in Biccns, Chief Justice
Burger suggested, that Congress provide that
Fourth Amendment violations be made ac—
tionable under the Federal Tort Claims
Act,47 or something similar. Senator Lloyd
Bentsen and other members of Congress
have put forward proposals to abolish the
rule and substitute the liability of the federal
government toward the victims of illegl
searches and seizures, both those innocent
and those guilty ol crimes.4"

The purposes of an alternative

Before examining what mechanism we
might adopt in place of the exclusionary rule
as a tool for enforcing the rights guaranteed
by the Fourth Amendment, let us see clearly
what objectives w e desire toachieve by such
altermatives.

The first objective, in sequence and per—
haps iu the public consciousness of those
who are aware of the shortcomings of the
rule, is lo prevent the unquestionably guilty
from going free from all punishment for
their crime— to put an <md to the ridiculous
situation that them m . ror goes free because
the constable has blundered. Let me reiter—
ate: the exclusionary ride, as applied to
tangible evidence, has never prevented an
innocent person from being convicted.4"

Second, the system should provide elec—
tive guidance to the police as to proper
conduct under the Fourth Amendment.
When appellate courts rule several years

«Il. WIiFf, 338 L.S. nt 20-30,

«13. Mapp, 307 I'.S. al UNO-8L.

«Hi. 3(57 I'.S. al 001-02.

-17. livens. 105 1°.S. it 121-22.

18. S. SS1, 93rd (am)!,, Isi Si-ss. (1973). .SeeSell lesin-
jjer. .Mifini ii. 3, al 89.

*19. This is in contrast In llic exclusionary rule as
applied to coerced eonlessions or faults lineups, in

which instances llie "\idence is properly excluded
because ol its inherent niirclinhility.



alter the violation, their decisions are not
only years too late, but usually far too ob-
scure for the average policeman to under-
stand. They are remote in both time and
impact on the policeman at fault. Immediate
guidance to the policeman as lo his error,
with an appropriate penalty, is obviously
more effective, in contrast to simply reward-
ing the criminal.

Third sequentially, but first in value, the
mechanism should protect citizens from
Fourth Amendment violations by law en-

Uncler the presentmle,
the guilty go free as a
result ofan illegal search,

but the innocent are never

compensated for the

injuries they suffered.

foreemcnt officers. (I say sequentially, be-
cause it is necessary first to abolish the
exclusionary rule and then to provide guid-
ance to the police). If police receive immedi-
ate and meaningful rulings, accompanied hy
prompt disciplinary penalties, they will he
clicctively deterred Irom future wrongful
action and citizens will thus be effectively
protected.

Fourth, the procedure should provide ef-
fective and meaningful compensation to
those citizens, particularly innocent victims
of illegal searches and seizures. This the pre-
sent exclusionary rule totally fails lo do.
Only the guilty person who has suffered an
illegal search and seizure receives some
form ot compensation—an acquittal, which
is usually in gross disprooortion to the inju-
ry inflicted on him hy an illegal search and
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seizure. Thus, under the present irrational
exclusionary rule system, the guilty are
over-rewarded hy a commutation of all pen-
alties for crimes they did commit and the
innocent are never compensated for the inju-
ries they suffered.

The magnitude of the offense

Fifth, it should be an objective of any substi-
tute for the exclusionary rule to introduce
comparative values into what is now a total-
ly arbitrary process and inflexible penalty.
Under the exclusionary rule, the “penalty”
is the same irrespective of the offense. If an
officer barely oversteps the line on probable
cause and seizes five ounces of heroin from a
peddler on the street corner, or an officer
without a warrant and without probable
cause barges into a home and seizes private
papers, the result is automatic—the evidence
is barred, the accused is freed, and this is all
the "punishment” the officer receives.

Surely the societal values involved in the
two incidents are of a totally different mag-
nitude. The error of the officer in dealing
with narcotics peddlers should not be over-
looked, his misapprehension of the require-
ment of probable cause should be called to
his attention quickly in away which he will
remember, but actual punishment should be
relatively minimal. In the instance of an
invalid seizure of private papers in the
home, the officer should he severely pun-
ished for such a gross infraction of Fourth
Ameiuhnc't rights.

The exclusionary rule is applied automati-
cally now when there is no illegal action by
investigative officers and hence no possible
deterrence to future police misconduct. For
example, where government agents have du-
tifully applied to a judge or magistrate for a
search warrant, and executed the warrant in
strict conformity with its terms, a warrant
which later proves defective will force the
judge later to exclude the evidence illegally
seized.50 All that is involved in these in-
stances is a legal error on the part of the
judge, magistrate, or perhaps the attorney

50. (JoulUfi'c v. Now Hampshire, 10.) U.S. -M3
(1071); Aguilar v. Texas. 37S U.S. 108 (IOU-l); Franks v.
Delaware (No. 77-517f>) (U.S. Sup. (‘'(. June 2(>. 1078),
slip up. 017, dissent 5.



whit drew tlic papers. It isabsurd tosay that
(lie court .subsequently is “punishing” or
attempting to "deter” the judge, magistrate,
or attorney who made the legal error by
suppressing the evidence and lotting the
accused go free, but this is what happens
now.

If these are valid objectives iu seeking a

substitute procedure for the exclusionary
rule as a method of enforcing Fourth
Amendment rights, there seem to be two
general approaches which might well be
combined inone statute- intemal discipline
by the law enforcement authorities them—
selves, and external control by the courts or
an independent review board.

CWPIX

Do people object to airport searches?

Ihe American people have accepted and
supported the fairly rigorous search fordan-
gerous weapons at airports. Several years
ago hijackers made living so dangerous that
citizens acquiesced to an invasion of their
right to privacy and non-molestation. They
accepted logical measures of control over
weapons, even though itwas inconvenient.

Only a small percentage of Americans
travels by air. But all of us use our streets,
shopping centers, and other public places
where armed robberies and assaults happen
every day. If the people are willing toaccept
strong measures of gun control by more

effective searches and seizures at the air-
ports, I submit that they are not only willing
hut eager to see more effective searches and
seizures of deadly weapons on the streets. It
isapparent, il one reflectsamoment, that the
exclusionary rule prevents effective gun
control. Abolishing the exclusionary rule
and punishing those who carry deadly
weapons would receive widespread acclaim,
It is significant that, whatever the original
misgivings of a few civil libertarians, no
court has ruled that the law enacted by
Congress providing for airport searches au-
thorized an unreasonable search and there-



Internal discipline

Dis(iplinnry action against the offending
law colon fulfill officer could be initiated by
the law enforcement organization itell or
by Hic person \ho>e Fourth Amendment
rights had been allegedly violatod. The po—
lite could initialt- action either within the
regular dm niaud structure or by an overall
disciplinary board outside the hierarchy o!
iommand. daily law enloreement organiza-
tions hav e saeh disciplinary hoards now and
they could W made mandatory In statute in
all ledeial aw enloreement agencies. Wher —
ever they may lie located, the organization
would iegjuire action to he taken inflowing
the seizure ol material ev idence, il the crimi—
nal trial or an independent iuvestimation
showed a violation ol the Fourth Amend —
ment standards.

The person injured could also initiate ae—
tion leading lo intemal discipline ol the
oltending olficer hy complaint lo the agency
diseiplinarv hoard. Fat lkenloreement a»eii-
i>ordep.ulment could eslahlish a process to
heat and decide the complaint, providing
Imill a penally lor the nilending officer Gl llie
violation were proved) and government

fore was invalid under tir* Fourth Amend —
ment. Some people mistakenly objected that

the (ionstiiution bars all scathes but. iii

lad, the Fourth Amendment only bars “un—
reasonable®” searches and seizures. What is

an unreasonable search and seizure is cer—
tainly. in llie first instance, the duty of

(amgress to declare.

The danger ol armed hijacking of an air—
plane provided a perfectly reasonable basis
in law to insist upon searches of possessions
and persons as a condition to boarding an
aircraft. Furthermore, poliee sometimes
spotted people who, seeing the rigor of the
cheek, turned hack from the search at the
gate.

It is undeniable that the rigorous search
and seizure procedure at airports has been
siieeesstul. In the calendar year 1977, no
fewer than 2034 handguns and other fire—
arms were seized from passengers hoarding

izl Jiiilinitun/Votiimv tiH Xuinbrr 5/Xiici‘inbcr. W7S

compensation to the injured party .

This procedure would cover numerous
cases in which citizens suffer violations oi
Fourth Amendment rights, lint in which no
court aetion results. The injured party could
choose this administrative remedy in lieu ol
court aetion. hut any award in the adminis—
trative proceedings would he taken into
account by a court later il a citizen, dissatis—
fied witii the award, instituted further legal
action.

The enalty against the olficer would he
tailored to lit his own culpability; it might
he a reprimand, a lire, a delay in promotion,
a suspension, or discharge. Factors hearing
upon the extent ol the penalty would in—
clude the extent to which the violation was
willlul, the manner in which il deviated
Irom approv ed conduct, the degree towhich
it invaded the privacy of the injured party,
and the extent to which Ini.nan dignity and
societal values were breached.

Providing compensation to the injured
party Irom the government is necessary, lor
it issimply realistic to make the government
liable lor the wrongful acts of its agent in
ordci lo make the prospect ol compensation

airplanes.l It is impossible to estimate the
number of passengers who otherwise would
have curried handguns on an aircraft, absent
the ==lfestive search methods at U.S. aimorts,
but surely itismuch larger than the number
of weapons actually found.

And the new procedures have drastically
reduced successful airplane hijackings in
the United States and even the number of
attempts in the last seven years. In other
words, effective search and seizure has been
proved to reduce crime with handguns. In
contrast, the exclusionary rule as a deterrent
to police illegal searches is a demonstrated
lailure; the number of crimes and the num —
ber ol searches ruled invalid are steadily
increasing. N, . IF,

l. Futlur8l Aviation Admiiii .(ration, Si;mi-A\nc vi.
Heroin | Conchcss on KiHxrive.sess or rue
(I:Ii)vil. Aviviion Sixthnv hioc.nvvi (297,S) (lv.vliiliit



meaningful. Policemen traditionally are rot
wealthy and the government has a deep
jnirse. Moreover, higher administrative ofi-
cials and irate taxpayers may he expected o
react adversely to losses resulting from the
misconduct of policemen and to do some—
thing about their training and exercise of

responsibilities.
External control

When a prosecutor tries a defendant in the

wake of a violation of Fourth Amendment

rights, the court could conduct a “mini-

trial” of the offending officer after the viola—
tion is alleged and proof outlined in the

principal criminal case. This mini trial

woidd be similar to a hearing on amotion to

suppres now, but it would be conducted

after the main criminal case. The burden

would be on the injured parly to prove, by

preponderance of the evidence, that the of—
ficer violated his Fourth Amendment rigts.

The policeman could submit his case to

either the judge or the jury who heard the

main criminal case.

by initiating the “trial” of the officer im—
mediately following the criminal case iIn
which liewas charged with misconduct, the
court could determine the question of his
violation speedily and economically. Pre—
sumably both the judge and jury have been
thoroughly familiarized with the facts of the
main case and are able to put the conduct of
the olficer in perspective.

Such a mini-trial would provide an out—
side disciplinary lorce that the injured party
could utilize iu lieu of intermal discipline by
the agency. Any previous administrative ac—
tion taken against the officer would be con—
sidered by the judge and jury, ifa penalty
were to be assessed as a result of the mini-
trial. The same factors bearing on the penal —
ly to the olficer and compensation to the
injured party as discussed under the admin—
istrative remedy would be relevant in the
"mini-trial."

In those instances where police violate
Fourth Amendment rights but the prosecu—
tor does not bring charges against the sus—
pect, the wronged party should be able to
bring a statutory civil action against the
government and the officer, both would be

named as defendants: the officer to defend
against any individual penalty, the govern—
ment to be able to respond adequately in
damages to the injured party if such were
found. Many instances of Fourth Amend —
ment violation now go unnoticed because no
criminal charge is brought and the injured
party is not in position to bring a Bivens-
type suit lor the alleged constitutional viola—
tion. The burden of proof on the faetors in

Once the main trial

is over, the court could

conduct a second inquiry

to discover whether
the police had violated

the defendant’s rights.

regard to penalty and compensation would
be the same as iu a mini-trial following the
principal criminal case, as discussed above.

The creation of this civil remedy could be
accomplished by simple amendment to the
present Federal Tort Claims Act. This isthe
procedure followed iumany other countries,
among them Canada.

...the remedy in tort has proved reasonably
ilfective; Canadian juries are quick t© resent
illepl activity on the part of the police and o
express that resentment by a proportionate judg—
ment lor damages. "1

Disciplinary punishment and civil penal —
ties directly against the erring olficer in—
volved would certainly provide a far more
effective deterrent than the Supreme Court
has created in the exclusionary rule. The
creation of a civil remedy for violations of
privacy, whether or not the invasion resulted
in a criminal prosecution, would provide a

51.  M.irlm, Tine Bxcluslwiuri/ liule L'ltiler h'orciuu
Line—Ctmutltt, 52 J. C'illM 1..C. and I".S. 27 1(liKil), in
I’oi.icr:  l'oxviai and Imuvidcai. I'iikkdo.m: Tin:
(>IT.ST KOl IIALANCi:, I'iUl 1l. THE [IXCLISIONAIlY
Hi'..l'., vii/irrt u. 3, at 105.



remedy for the innocent victims of Fourth
Amendment violations which the exclusion—
ary rule has never pretended lo give. And the
rationale that the “government should not
‘profit’ from its own agent’s misconduct”
would disappear completelv if erring of—
ficers were punished and u Hired parties
compensated when there was a Fourth
Amendment violation/*- Il such a law and

Both judges who favor
the rule and those

who oppose ithave said

that the rule itself

is not mandated

bv the Constitution.

procedure were enforced, there would hi*
no remaining objection to the subject of
search and seizure still receiving his appro—
priate ".yiinishment for his crime.

Conclusion

All of the above was written before 1 read
Professor Kamisar™ "hcply to critics of the
exclusionary rule” in the August issue [Vale
Kamisar, ” Is the exclusionary rule ail “illogi—
cal” or ‘unnatural” interpretation of the
Fourth Amendment?" (id Judicature 66.] It
is apparent that our respective positions are
widely divergent. Alter pondering his state—
ment, 1 believe it fair to say that he must
attempt to defend his position on one of two
grounds, and that on analysis neither is
defensible.

52. Mi (towiiu, lllilenuikiiit aiir! llie 1'tilice, 70 midi.
.. K. ti50), N2 (11)72). "Wlial Linkletlcr docs appear
In i-italilixh is llial, al least when llie cornerstone ol
ilelerienee is removed, Ilie Knurl it Amendment exclu-
sionary rule does not rest up ai all uusliakcalilc
found.ilion. . .. Wlia. does seem dear is tBkso ethereal
a concept as the 'imperative ol judicial integrity* dues

not, without more, mandate either admission or exclu-
sion of reliable evidence improperly conic liv.”
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First, if Professor Kamisar believes that
the Fourth Amendment necessarily man—
dates the exclusionary rule, then he ought to
cite Supreme Court authority for this posi—
tion. Nowhere in his article does he do so. it
is undeniable that at no time in the Court™
history has a majority in anv case ever so
held, and Ido not believe that any more than
two individual justices in the court history
have so expressed themselves. In contrast,
numerous justices, both favoring and oppos—
ing the rule, have stated that the rule itelf is
not mandated by the Fourth Amendment.

Second, if Professor Kamisar™ article is
intended only to say that under the Consti—
tution we have a choice of methods to en—
force the ban against "unreasonable search—
es and seizures,” and that the exclusionary
rule is a good choice only because of “the
imperative of judicial integrity,” then 1sub—
mit both logic and experience in this country
anil all other countries refutes this. If the
Supreme Court or the Congress has achoice
ol methods under the Constitution, then it
simply will not do t rest the choice of the
exclusionary rule solely on the high princi—
ple ol “judicial integrity” and to ignore the
pragmatic result, the failure to achieve the
objective of enforcement and the other per—
nicious side effects discussed above, which
themselves strongly discredit judicial integ—
rity.

Il we have a choice, to attempt to justify
the continuation ol the exclusionary rule on
this ba-is is to be stubbornly blind to 65
years of experience. Ifwe have a choice,
insist on continuing a method of enforce—
ment with as many demonstrated faults as
the exclusionary rule is to he blindly stub—
born. Kwe have a choice, lketus calmly and
carefully consider the available altematives,
draw upon the experience of other nations
with systems of justice similar to our own,
and by abolishing the title permit in the
laboratories ol our 51 jurisdictions the ex—
perimentation with various possible alterna—
tives promising far more than the now dis—
credited exclusionary rule. (.

MALCOLM RICHARD WILKEY is a_judqe of the
kL)J_.S.C(_Zou_rtt of Appeals for the District o1 Colum-
ia Circuit.



The costs of the Fourth Amendment
Icommend your journal on (he great public
service you have performed in providing us
with Vale Kamisars and Malcolm Wilkey*s
dialogue on die value, the role, the const itu*
liotial necessity and the desirability of the
e\ lusionaiy mle (August 1978; November
1978: 1-\bruaiy 197/9).

Ll appeals lome. however, dial judge Wilkey
has missed the ilirssi ol much of Professor
Kamisatsargument and analysis. Inpartirular,
much ol Wilkev"s commentary focuses on the
iossuni | ifdiecm lus.unary remedy but mi her
on die societal costs of possessing substantive
lout illamendment law!

As the Supreme (."nun reaffirmed lesi term in
die case of ‘/nnlirr v. Stanford Daily: "The
IVsuidi Amendment liss itself struck the balance
betwe en privacy and public need, and there is
in{ occasion m justification for a court lo
revise die Amendment and strike a new
balance..."

Again, die articles were most provocative
and enlightening and Ithink they have seivcd
a most usclnl putpose in sharpening the ex-
i lusionai v mle debate.

John M. Ihirkoff
Assistant Professor of |.aw
| 'nivnsitv of I'illslturt'li

No satisfactory alternatives
The Const itui ion clearlv commands that "' The
light of the people to he secure...agaiusl
imreasonable scan liesand sci/mcs shall not be
violated " Judge Wilkey seems to diink that
ilieatnendnieni con lausan atldeiidum: "but if
this light is violated, don"t worry about it"
(" Ilie exi lusionai v iule; Why suppress valid
evidence™ Novemhei 1978).

* Constitutional (oiiimands are not usually
inieipielccl this wav. Il a President ran fora
thin! letm ot a state passed an ex post facto law.
would the iunits ignoic these violations of out
besic i liattei?

And = the judge teal lvexpec isother remedies
to el icelitecrime iif, then he must anticipate
that these altematives will not deter violations
ol the IVuuth Amendment.

. David I_le
Eianston. Illinois

Making judges hypocrites

I just read Judge Wilkey"s article "The exclu—
sionary rule: why suppress valid evidence?"
(November 1978) and couldn™t agree with him
more.

While Ido not claim to be an expert on the
law of search and sei/.ure (who is?), handling
felony cases in a court of general jurisdiction
on practically;! daily basisdoes provide a pass—
ing acquaintance with the problems the rule
poses. Speaking from the "pits"” of the trial
benc h. Ihave a few pragmatic observations to
add to Judge Wi lkey"s more philosophical
idkss.

If this rule makes liars out of policemen, it
alsomakes hypocritesout ol judges. Most cases
involving application of the rule require find—
ings of fact by the trial judge on disputed tes—
timony. ldo not know many trial judges who
would take the word of the defendant over the
police officer where the issue is solely one of
credi  ity. It isnaive to believe that such find—
ings ;u ilway s the result of intellectual objec—
tivity iu weighing the ev idence.

I suggest, loo, that the lime we spend on
pretrial suppression hearings and postconvic-
tion relief petitions dissec ting every word of a
search warrant and every nuance of theofficer's
conduct might be better used iu some other
manner. In most cases involving a claimed
illegal scare h. that issbe istheone faint gl immer
of hope on appeal, thus there is always an
appeal. In view of the complexities of search
and sei/.ure law. none of these appeals can be
considered frivolous.

Hut. although considerable time is spent,
comparatively few searches are held to be ille—
gal. Kveu then it israiely unanimous. Surely a
better way exists to handle the problem.

1 think we should stal la campaign toabol —
ish the exc lusionaly titleand find some effec—
tive, viable altemative before the justifiably
irate populace gets lid of us all. 1 nominate
Judge Wilkey lot chairman.

Fred R. Staples
Judge

Superior Court
/rover. Miri_w/ibig/m



Closing arguments
in the debate over

the exclusionary rule

336 Jinliciitiiriv\ ‘'ohmic ft?, Xumber 7, I'ehriuinj, 1971)

Last fall Judicature incited Yale Kamisar
and Malcolm Wilkey to debate the merits
of the exclusionary ride, first ai>i>lied to the
states in Mapp r. Ohio, 3(17 U.S. 643 (11)61),

Kamisar, a ﬂrofessor 0] laic at the Uni-
easily oj Michigan, defended the rale on
the ground that Il prevents government
from profiting from its own misconduct
("1s the exclusionary rule an 'illogical’ or
unnutand' interpretation of the Fourth
Amendmeaty”, August [1)75). .

Wilkey, ajudge on the U.S. Court o]
Appeals for the District of Columbia
Circuit, urged that the rule be aholished.

He said trial courts should admit |||e%a||y-
seized evidence but they should punis
police officers who have wrongly seized
It ("The exclusionary rule: Whg suppress
valid cvidence'y", \o vanher 1975),
llere are the closing arguments in their
debate. t\ex| month, two social scientists,
Dradicy Canon anil Steven Seldesinger,
will discuss empirical studies of the rule's
effect on police officers.
H e invite your comments.



the straggle to make
the Fourth Amendment
more than 'an empty blessing’

by Yale Kamisar

I n (ii- (0 years simv (lie Supreme Court
adopted (lie exclusionary rule, lew critics
lia\e attacked itwilli as much vigor and on
as mans fronts as did Judge Malcolm Wi lkey
in his recent Jinliculiirr article, “The exclu—
sionary rule: why suppress valid evidence?”
(November ID7.S).

Accmding t Judge Wilkey, there is virtu-
allv nothin}" good about the rule and a yreal
deal had about it lie thinks the rule is partly
to blame for "the distressing rate ol strest
crimes" (page 215). lie tlls us that it'"dis—
courages intermal disciplinary action by the
police themselves" (page 22b); “actually re—
sults in encouraging highly pernicious po—
lice I»eha\ ior” (e.g., perjury, harassment and
corruption) (page 2(i); "makes it virtually
impossible lor any state, not only the federal
government, to experiment w ith any meth—
ods oi controlling police” (page 227); and
"undermines the reputation ol and destroys
the respect for the entire judicial system"
Ipage 2:3).

Judge Wilk'™\ claims, too, that the rule
"dooms" "every scheme of gun control ...

to be tolalK ineffective iu preventing the
habitual use of weapons in strest crimes”
(page 221), Until we rid ourselves of this
rule, he argues, "the criminal can parade in
the streets with a great bulge in his pocket or
a submachine gun in a blanket under his
arm'" and "laugh in the face of the officer
who might wish to search him for il (page
225).

Unthinking, emotional attachment?

Why, then, has the rule survived? "The
greatest obstacle to replacing the exclusion—
ary rule with a rational process," Judge
Wilkey maintains, is "the powerful, un—
thinking emotional attachment” to the rule
(page 217). Il you put the issue to a repre—
sentative group ol lawyers and judges, he
concedes, "you would doubtless hear some
support" lor the rule, but only from those
“heavily imbued will) a m.stiipie of the
exclusionary rule as of almost di\ ire origin”
(page 2:3).

It is hard t believe that nothing more
substantial than "unthinking emotional at—



tachment" or mystical veneration accounts
fur support for the rule by Justices Holmes
and Braudeis (which 1 discussed in my
earlier article) and. more recently, hy such
battlesearred veterans as Roger Traynor,
Earl W arren and Tom (Hark.

In the beginning, Judge Traynor was not
attached to the rule, emotionally or other—
wise. Indeed, in 1942 he wrote the opinion
of the California Supreme Court reaffirming
the admissibility ol illegally-seized evi—
dence.lBut by 1955, itbecame apparent to
Traynor that illegally seized evidence "was
being offered and admitted as a routine
procedure” and "ft became impossible to
ignore the corollary that illegal searches and
seizures were also a routine procedure, sub—
ject to no effective deterrent.

[V]iti<nt tear ot criminal punishment or other

disciplire, law enloreement officers . . .casually
regard lilleital searches and seizures| as nothing

1 People \. Con/ales. 20 Cal.2il 105, 121 I’.2il |1

2. Itiiucr Tr.ivanr. A<>>r. <thinal Larue in llie Liflu
siuie\, 102 Iyt kr; 1..J. .119. ;)21 ;122.

more than the perfonnance of their ordinary
duties tor which the City emplovs and pays
them. 1

In light of these circumstances, Traynor
overruled the court’ earlier decision.4

And consider Earl Warren. During the 24
years he spent in state law enforcement work
in California (as deputy district attorney,
district attorney and attorney general), Cali—
fornia admitted illegally seized evidence.
Indeed, Warren was the California Attorney
Ceneral who successfully urged Judge Tray —
nor and his brethren to reaffim that rule in
1942. In 1954, during his first year as Chief
Justice of the United States, he heard a case
involving police misconduct so outrageous
as t be “almost incredible if it were not
admitted" (the infamous IIVINe case), but he
resisted the temptation to impose theexclu-

3. renple \. (.lliii, 11<\il.2il. 111. 252 p.2d 005, 907
(1955" iTr.n nor. J.). . . .
o ll<ces! Traynor. lLiuvhrenkers, (‘inirls anil Late-

Mmlets. 11 Mo.l..Hi:v. ISI, 201(1911(0. See also
Mnnr lil iiilmli. P'riinhlitl Luu Allniliiislriillivi: The
yem lnnr uvA Inuiline, >1 C.M.II. 1111V, 101, 107
(1005),

Why California adopted the rule

linger Tniunur was llie eliiej jnsliee of Cali-
fornia in /.955 when llie stale supreme eniirl
iitld)iteil llie cxclusiouaitj rule, lie explains
his ixisiiiun nil the rule in this excerpt from
his article, “Mapp v. Ohio nl Lame iu llie
Lil'lii Slalex" (lilliH Duke L.J. Mil, 3221

My misgivings about (the admissi—

bility ol illegally seized evidence) grew
as lobserved that time after time itwas
being ollered and admitted & a routine
piocedure
done an occasional
der, lo accept his illegally obtained
evidence so that the guilty would not
go tree. llwas <;uitoanother to condone

a steady course ol illegal police proce—

dures that deliberately and flagrantly
\iolated the Constitution ol the United
States, as well as the state constitution.

Ah, but surely the guilts should still

not go Ircef However grave the ques—

uSS

.. .lt was one thing t con—
constable’s blun—

liuliealiire \iilnntf 12 S'ninher 7, Lrtirnarti, 1'J73

tion, it seemed improperly directed at
the exclusionary rule. The hard answer
is in the United States Constitution as
well as iu state constitutions. They
make it clear that the guilty would go
free il the evidence necessary to con—
vict could only have been obtained
illegally, just as they would go free il
such evidence were Imking because
the police had observed the constitu—
tional restraints upon them.

It is seriously misleading, however,
1o suggest that wholesale release ol the
quilty is a consequence ol llie exclu—
sionary rule. Il is a large assumption
Ilial the police have invariably exhaust—
ed the possibilities ol obtaining evi—
dence legally when they have relied
upon illegally obtained evidence. Il is
more rational lo assume the opposite
when the oiler ol illegally obtained
evidence becomes routi >e.



sionary rule mi the slates, even in such
extreme cases.” itwas not until 1961 that he
joined in the opinion lor the Court in Mapp,
which imposed the rule on the states.
Chief Justice Warren knew the exclusion—

ary rule's limitations as a tool of judicial
control, Y hut at the end of an extraordinary
public career— inwhic h he had served more
years as a prosecutor than any other person
who has ascended to the Supreme Court-—
Warren observed:

{IIn our system, evidentiary rulings provide the
context in which llie judicial process of inclusion
and exclusion approves >nmc conduct as com-
porting with constitutional guarantees and disap-
proves other actions by state agents. A ruling
udnuldng evidence in a criminal trial, we recog-
nize. has the necessarv elfect ol legitimizing the
conduct which produced the evidence, while an
application o| the exclusionary rule withholds
the constitutional imprimatur.7

The author ol the Mapp opinion, Tom
Clark, was. ol course, L .S. Attorney Ceneral
lor lour years before he became a Supreme
Court justice and he was assistant attorney
general in charge of the criminal division
before that. Evidently, nothing in his experi—
ence gave (."lak reason to believe that the
rule had “handcuffed®" lederal officials or
would cripple stale law enforcement. And
lie nevei changed his views about the need
lor the exclusionary rule during his IS years
on the Court or the 10 years he spent iu the
administration ol justice following his re—
tirement.”” Indeed, shortly before his death,
he warmly defended Mapp and Weeks."

Moreover, nothing in Justice Clarks ca—
reer suggests that lie endorsed Mapp out of
“sentimentality’” or iu awe ol the "divine
origins” ol ihc exclusionary rule. More like-
Iv,he was impressed with the failure of Waif

5 Irvine v. C.ihl (¢ 317 U.S.. 128, 132 (105*1).
I’cili.ips lie w,i\ i ouliilciil tli.it nt least in such .i fl.igi.tnl

case (lie Il.iiisglessmg nllin‘is won Id lit* prosecuted nr
utlicrvvisc disciplined. 1l sn. Ins confidence w.is mis-
pl.iccd. .s're Comment, 7 St vs. |.Hkv. 7(>, !Mn. 75

1105 1It.

ti. See lie, opinion tor llie <,'nnil in tern v.<lliio, 392
1S 1ilflliS). at 1315.

7. lii. it 33,

6 .see |,urv Temple. \Ir. lusliie ("lurk: t Tribute, 5
WL |. ( ntvi. . 271, 272-73 (1077).

1), See Toiii Cl.uk, Smill' Votes nil llic <uilliiiiuliL'
LU el tll Felirtl \iellilllieill, 5 w7 1. clim. 1.. 275

and Irrine to stimulate any meaningful al—
temative to the exclusionary rule in the more
than 20 states that still admitted illegplly-
seized evidence at the time of Mapp.Il

I do not mean to suggest that Judge
Wilkey™ views on the exclusionary rule are
aberrational among lawyers and judges;
many members of the bench and liar share
his deep distress with the rule. Indeed,
when Judge Wilkey asks us to abolish the
exclusionary rule now--without waiting for
a meaningful altemative to emerge— he but
follows the lead of Chief Justice Burger,
who recently maintained:

(TJho contiinued existence of the rule, as present—
ly implemented, inhibits the development of ra—
tioal altermatives ... It can no longer he as—
sumed that other branches ot government w ill act
whille judges ding to this Draconian, discredited
device in s present absolutist lorm."

Because so many share Judge Wilkev’s
hostility to the exclusionary rule, it is impor—
tant to examine and to evaluate Wiikey’s
arguments at some length.1=Only then can
we determine whether the rule isas irration—
al and pernicious as he and other critics
maintain— and whether we can abolish it
before we have developed .0! altemative.

Crime and the rule

A year before the California Supreme Court
adopted the exclusionary rule on ftsown-
and years before the "revolution™ in Ameri—
can criminal procedure began— William I
Barker, the Chief ol the Los Angeles Police
Department, said:

[O]m most accurate crime statistics indicate that
crime rates riscand hill on the tides nt economic,
social, and political cycles with embarrassingly
litte attention to the most determined elForts of
our police.4

10. SecKitimnsv. United Slates,30-11°.s. 205,221-25
Lloom (\p,i.)

11 .Spr Slniie \. | "wi'll, 128 I'.S, Ki5, )i, 500
il)71i) (linrger, t.'J., coucmnng), mid Itivens v. Six
I'ltklinw n 1Vdciul Narcotics Agent*. 103 I'.S. 3SS, 111
(10711 (Huigei. ( |, dissenting).

12. Though | discussed the ciupiliea! challenge In
the ew<hisionarv ode in mv lir*l .utiele, | dn not
cv.mmic lodge WIlkey's ii*c ol empirical data iu lln*
alliele hee.uise |wo politu al \i ieulisls—Itradlev (.".moil
and Sleveu Si ldesmger—will discuss llial is'iie in

Jut/ii tillin' uevl month. ) o
13. William rarker, The Police Chillienue 1l Our



Almost ;is soon as the California Supremo
Court adopted the e.elsiunary rule,
though. Chief Parker began blaming the rule
for the high rate of erime in Los Angeles,
calling it “catastrophic as far as efficient law
enloreement s concerned.” and insisting
"“that the imposition of the exclusionary rule
has rendered the people powerles. to ade—
quately protect themselves against (bccrim-
ital army."1l

Such criticisn of the Calum rulel was
only a preview of the attack on A/op/;. Chief
Justice Truvnor, speaking about the debate
following the AA/AS decision, rightly ob—
served that; “Articulate comment about
M) ...was drowned out in the din
about handc uffing the police.” I’

Thus, it is not surprising that Judge
Wilke; would claim on his very first page
that “(w]e can see (the]huge social cost [of
Mve Awand Mnppl most clearly in the dis—
tressing rate of strest crimes ...which
Nourish in no small degree simply because
of the exclusionary rule.” Nevertheless, itis
disappointing to hear a critic repeat this
charge, because alter 65 soars ol debate,
there was reason to hope that this criticism,
at lesst, would no longer be made. As Pro—
lessor lames Vorenbcrg pointed out, shortly
alter he completed his two years ol service
as Executive Director ol the President™s
Commission on Law Enforcement and Ad —
ministration ol Justice:

w liit Ilie Supreme Court d ies lies practical!) no
effect on the amount ol crime iu thiscnimtrv,and

what the police do lies ki less effect than
gereral!) realized.ls

Even Professor Dalliu 0aks (now a univer—
sity president), upon whose work Judge
\ ilkey relies so heavily, advised a decade
ago:

The whole argument about the exelusiouat)
rule “handcuffing® the police should he nhnn-

I, \V. Parker.
Wilskii ell. 10571.
5 &,
tion ol taiiimal Law 5L, 58 (

Pi. Tiasuor, Siifirun. 1, at 108.

17. Jtines Vorcnherg, IS ll- ("nun luiult ii//mg llie
(‘ups.™. N'Y. Timi.s Mao., \la> |, 1909, in Ciiimi: \m >
(HIMIS\L It s In t; S2. Plin .igo. (,)n.uli.mule Honks, 1).
( leocv ell. IP”i.

Poiaci. 117, 120-21, 111,
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doned. It (his is a negative effect, then it an
effect ot the constitutional rules, not an effect oi
the exclusionary rule as the means chosen for
their enforcement.

Police officials and prosecutors should stop
claiming that the exelu innary rule prevents ef—
fective law enforcement. In doing so they attrib—
ute far greater effect to the eselusionar) rule than
the evidence warrants, and they are also iu the
untenable position of urging that the sanction he
abolished so that the) can continue to \inlnte the
[oonstitutionalj rules with impunity.1"

A weak link

Over the years. | have written about the
impac tol Calian. Mapp and other dec isions
on crime rates and police-proseeution effi—
ciency.1" lw ill not restate my findings again,
especially since Judge Wilke) ha, resented
no statistical support for iris -ertion. |
would, howcser, like lo summarize a few
points:

< Long beiore Hie exclusionary rule be—
came law in thc states- indeed, long beiore
an\ ol the procedural safeguards in the
federal Constitution was held applicable t
the states- invidious comparisons were
made between the rated crime inout nation
and the incidence ol crime in others.

Thus, in 1911, the distinguished ex—
president ol Cornell University, Andrew I).
W hite, pointed out that, although London*®s
population was two million larger than New
York®s, there w ere 10 times more murders in
New York.*' And iu 1920, Edw in W. Sims,
the liid head of the Chic ago Crime Com mis—
sion, pointed out that “[djiiring 1919 there
were more murders in Chicago (with a pop—
ulation ol three million) than in the entire
British Isles (with a population of forty

IS. I>tllin Oaks. Stuilt/inn tlir Kxchfiioiiiini liule iii
Search anil Seizure. 57 | <’UL.L.HI'v. 751 (1970),

It). .Sir Kamisar, ’uhlte Snhtii r. liulit iiluul Liber-
ties: Some "l'uels" mill "Theories,” 53 J. (him. L.(.".
ovl'S. 171 (191>2); Kamisar, On the I'uctics ol Police-
Prosecution Oriental (.‘'nlies 0) the Courts, 11 Colt-
ML L) IM @Dly; Kaillisar, lime to (%= Abuse—
tintl I'iulit thick nilli—Crime Statistics. KIA. L.
-\ 249 (1h72),

See also Kamisar, Uiii'ii llie Co)i\ Here Sot "luinl

. AHA. Summ]a&a)ol Proceedings ol Sec— cnlleil.” N,Y. Timi.s Mac... Nuv. 7, I1)I>5, reprinted iu A

N'iederImttcr iV A Hlnmherg, ed>.. Tin: Amiiiv u.it.vr
I'om t.: I'tiiseer it\ Iso\ WM: loi.ici: 319. lImsdale,
m. Ceili™i rress, Al oil. JOd; and I (KIM): WO
(AtMNA\L list Ki |(i. ('Inr.igo: Oiiadr.mgle Hunks, ),
(ai'ssc) oil. 1971.

21). See 2J. OtIM 1.  CItIMINOI OLV at 107(1911).



million)."-1This history ought to raise some
doubts about the alleged causal link be—
tween the high rate of crime inAmerica and
the exclusionary rule.

= England and Wales have not experi—
enced anything like the “revolution” in
American criminal procedure which began
at lesst as early as the 1961 Mapp case.
Nev ertheless, from 1935-65 (adecade which
happened to be subjected toa most intensive
study), the number of indictable offenses
against the person in England and Wales
increased 162 percent.-—- llow do opponents
of the exclusionary rule explain such in—
creases in countries which did not suffer
trom the wounds the Warren Court suppos—
edly inflicted upon America?

= In the decade before Map)), Maryland
admitted illegally seized evidence in all fel—
ony prosecutions; Virginia, inall eases. Dis—
trict of Columbia police, on the other hand,
were subject to both the exclusionary rule
and the MrXahh-Mal'ani rute, a rule which
"hampered™ no other police department
during this period.™1Nevertheless, during
this decade the lelony rale per 100,000 pop—
ulation increased much more in the three
Virginia and Maryland suburbs ol the Dis—
trict (69 per cent) than in the District itll (@
puny one per cent).-1

= The predictions and descriptions of
near-disaster in California law enforcement
who h greeted the 1955 Calum decision find
precious litte empirical support. The per—
centage ol narcotics convictions did drop

21 Sic Il 1. ( HIM 1. CItIMIXOI.OO0I ill 327 11019)

22. 1 11 Mi(liiili<ck .mil N.H. Avison, Citl.vu. in
Km .i.vnl! vnii \\ u is 17 (191>S). Ol course, much nt
llic >Lilnlitat WMlease in lliitish trime iiliv have t.eon
an im IC.ICin icpnilctl crime, not actual crime. Ilul llie
same mat he s.nil Im the statistical increase in Aineri-
i Ml <rime.

21. Mallmt v. United Stales, .'151 I\S.
icaliirmiuti Mi N.ihli v. United Stales, IIS U.S. 332
1191(1, CMlulled liiilil leder.il piusei liliiills all mules-
i >mini Itincut dcleiitiun, icgardless nl « hither they vtere
"vnlunlaldv" made, sn lar as the lecurd shnvved.

21. .See Kamis.ii. liililic Snfil'  Imliriilliiil Lihcr-
H's: Stmii* "I'mis 'mill "Thtwivs, 53 J. ("HIM L. (!. &
U.S. 171. 1S3 (191)2).

During this same decade the iiatiini.il crime rate Inr
the set i n iiiai"! "lleuses ruse (iii per cent and the uverall
ii.iﬂli-[])lal clime late snared 9X per cent. .Sec Nl. at 1S-1 t\
IL 10.

1) (1957).

almost 10 points (to 77 per cent), Imt only
possession cases were significantly ahected.
Meanwhile, both the rate of arrests and
felony complaints filed for narcotics offens—
es actually increased! Thus, in 1959-60, 20
per cent more persons were convicted of
narcotics offenses in California superior
courts than in the record conviction percent—
age years before Calum.-7

The owverall felony conviction rate was
81.5 per cent tor the three years before
Calum, 85.4 per cent for the Calum year and
86.4 per cent in the three years after Calum
(even including the low narcotic percentag—
es).-T Conviction rates for murder, man—
slaughter. felony assault, rape, robbery and
burglary remained almost the same, though
the number of convicted felons rose steadi—
by

The exclusionary rule, lo be sure, does
free some "guilty criminals” (& would an
effective tort remedy that inhibited the po—
lice from making illegal searches and sei—
zures in the first place), but very rarely are
they robbers or murderers. Rather tliev are
“offenders caught in the everyday world
ol police initiated vice and narcotics en—
forcement ..~

Though critics id the exclusionary rule some-
times sound as though it constitutes the main
loophole in the administration of justice, the fact
is tli.it it is only- a minor escape route in a system
that filters out lar more offenders through police,
prosecutorial, and judicial discretion than it tries,
convicts and sentences . ..

Moreover, the clitics' concentration on the lor-
m,d issue ol conviction lends to overlook the very
real sanctions that are imposed even on defe-.d-
anls who 'escape' via the suppression ot evidence
[e.g., among the poor, most suffer at least several
davs ol imprisonment, regardless ol the ultimate
verdict; many lose their jobs as a result and have
a hard time finding another) . ..

When one considers that many conv ictions in
the courts that deal with large numbers ol mo-
tions to suppress often amount to small fines,
suspended sentences, and probation, the distinc-
tion between conviction and escape becomes
even more blurred.-h

25. .See K.unisar, On llic Tuclics nf /wire-
Iriismilinii Oriinh il ('rilii s nf llu" Cnnrls. 19 (.olt-
M LI 137. 103§ 19() 1.

2D. hl. at Kit.

27. Sve Kamisar, SI,pm u. 21 at IK¥.
2x Clitinue, 1)9 Nwv. U.L Hkv. 710. 771-70 it975).
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Guns and the exclusionary rule

Judge Wilkey does advance what so faras |
know is a new argument: that mm control
will he totally inelfeetive "so long as the

exclusionary rule hampers the police in en—

forcing it" “Since [American] criminals
know the difficulties of the police in making
a valid search,” he observes, "‘the criminals
in America do carry guns,” unlike criminals
in England and other countries.

W hy, then, did so main-criminals carry
yuns in New York and more than 20 other
states that admitted illegal!) seized evidence
until 1901? New York, for example, passed

the Sullivan Act in 1911, making the owner —

ship and carrying of pistols subject to a
police permit. But a British gun control
expert said recently that, il we compare New
York with London in the 10 years after

passage of the Sullivan Act, we would prob—

ably find

that New York, with its strict controls on the
private ownership ol pistols, suffered infinitely
more lrom the criminal useol firearms ol all types
than did London in a period when all firearms
were Ireelv available 4

Evidently, short ol abolishing the exclu—
sionary rule across the board. Judge Wilkes
would welcome an amendment lo the
Fourth Amendment that read something like
this:

The guaranty against unreasonable search and
seizure sall not he ronslrued to bar from evi—
dence in any criminal proceeding any dangerous
weapon seized hy a peace nllicr outside the
cmtilageol any dwelling house.

It may be siuprising, but the 1963 Michi—
gan Constitution (as well as its predecessor)
contained jus! such kprovision. Whenever i
was challenged alter Mapp, the Michigan
Supreme Court managed toavoid invalidat—
ing it hv finding that the,search in question
had been reasonably conducted.® In Hic

29. Colin Crcrmvund, ITirii.vUMs CoV'rlloi.: \
Sicov oi \itvn:i> Ciuvir: v' n ITiik.viivis Com not. i\
Kni.l.vsii vsii Wvllis .1-1 (IntrixliK-lionl. London:
Itonlleilue & Keg.in I'anl L.id.. 11)72.

ill. .See lalu.ud Wise, Criminal Law ami Praei'ilure.
IVTI gy siirnii nf Mnliimm Ltltr, 17 wwm

I..Hkv. iSI-ST (1071).

«342 Jutliniturr/Volunm 62, Sumber 7, I'ehrutirii, 1i)7i)

1966 Messing case, only two ot the seven
state court justices said the proviso violated
the U.S. Constitution.ll Most state judges
thought that, despite Map/). the Messing
case had upheld the "anti-exclusirmary"
provisol?, as late as 1969, a unanimous
panel of the court of appeals acted on this
basis. 1l

Thus, ior nine years after Mapp the police
ol Michigan were free to search suspects for
weapons for almost any reason. What hap—
pened? In six years, starting in 1964, crimi—
nal homicides in Detroit more than tri—
pled, rising from 13S to 468.1MWhy? Judge
(and former Detroit Police Commissioner)
George Edwards quotes the head of the
Detroit Police Department’s Homicide Bu—
reau:

There arc more homicides iu the city because
there are mure handguns in the <its.The relation-
ship is that ileai. You can’t go hv the increase iu
[gun| registration either. The hulk nl handguns
used iu violent crime are not registered.I"

The National Commission on the Causes
and Prevention ot Violence likew ise deter—
mined that handguns had caused the up—
surge in crime:

Between 1965 and 196S, homicides iu Detroit
cnmmillcd with firearms increased 400 per cent
while homicides committed with other weapons
increased only .30 per cent; firearms robberies
increased twice as lasi as robberies lommitted
without (iiiami'. (These rales ol increase are
mill'll higher th in lor the nation as a whole).Hl

31. People \. Blessing, 37S Midi. 51, 112 NAV.'d
709 (1966). .Svc also wiw, Criminal l.nic anil lu ulema,
Ifllili Animal Surrru nf Mieliipim lLan. 1) W"wwm;
LBI.V. 111, 133-36(1966).

32. See Wise, supran. 30 at 3H2-S3.

33. People v. Pciminglim, 17 Mil li. App. 39,S. \.W.
2d (1969), rev'il 3,53 Midi. 611. \.W.2il (1970).

31 .See Kilvwvards, Conunenliirii: Miirthr ami Cun
Canlml. 13 Wvvsi: I.. IU;v. 1335, 1341 (1972).

35. hi.al 1311 "| \|'ample ol 113 liaiitlgnii' i itiitis-
eiiteil liv police during slioiiling' in Ilu- (ill ol 1Vtruit
during 19,S 'liuueil lli.it oulv 25 pet rent ol llu-
lonlisi aleil weapon' had been recorded prcvime.lv m
eiililieetiun willi a gun permit applii alinn." C. New tun
and |IT.inklin Zimriiig, Stall Hcpnrl lo the N.ilinii.il
(auiiuus'iiiu on llic (hol-+>and Prevention ol \ ioleuee
ill \'lllellea. ITHKMMS i.Mt VIILKN( | IS \VIKIICVS
Lil K51 11969).

36. Nvrio.v.vi. Covivii'sio.s 0s mi: C.vises vso
Pm vKsntis ok_Viin.i sii . ro_I'si viuisii 1isikk,
To Is'i hi. Dovii silm rit\ail i v 171(1969i.



An undemons\'rated connection

The availability of handguns dearly in—
creases crime rates, hut do changes in the
rules oi evidence? Judge Wilkey hints dark—
ly that there is a “connection” between
America’ hit’ll crime rate and its "unique”
exclusionary rule. So iar as | am aware, no
one has been able to demonstrate such a
connection on the basis ol the annual Uni-
form Crime Heporls or any other statistical
data. In Michigan, for example, the rate of
violent crime seems to have fluctuated with—
out regard to the lifeand death ol the state’s
“anti-exclusionarv” pros iso.

From 1960-64, the robbers rate increased
only sliolr.lv iu the Detroit Metropolitan
Statistical Area but itquadrupled Irom 1964
to 1970 (Irom 152.5 per 100.000 to 648.5). 1"
W hen the Michigan Supreme Court struck
dow u the state’ “anti-exclusionary" proviso
in 1970, :Mthe robbers rate fell (to 470.3 per
100,000 in 1973), climbed (t0604.2 in 1975),
then dropped again (to 454.3 iu 1977, the
lowest it has been since the 19607%).

From 1960-64, the murder and nonncgii-
gent manslaughter rate remained almost the
same in the Detroit area, but il rose =xtraor-
divaiily the next six years (5.0 in 1964 to
14.7 iu 1970). In the next lour years it
continued toclimb (but less sharply) t0 20.2
in 1974. Then itdropped lo 14.1 in 1977, the
low est it has been since the 1960's.

Finally, 1 must take issue with Judge
Wilkey"s ease ol the criminal who “pa—
rade! g] in the streets with a great bulge in his
pocket or a submachine gun in a blanket
under his arm," "langh[ing] in the lace of
the officer who might wish to search him lor
it’' (page 225). Il American criminals “know
the dillieullies ol the police in making a
\ lid search." as Judge Wilkey tlls us, they
"know, too, that the exclusionary rule has
“virtually no applicability” in “large arcus

-IT, til iii. il.d.i nt itiiv paragraph .mil llie next arc
li.iMil mi ilic Kin LUsin him Ciuui: Heroins Im llic
".".im 1900 Humiuli 1977 (llic latest year available).

Ibe Mil leports crime nationally. by region, hy slate
.ml Lv "slatiilattl mt-(mi|>Ililiii statistical area." Ilic
Dctrmt an., iiiclttiles five adjoining iminlics. I'ium
1[ii(1-[1)77. Hic stales itk* li.uilirulc ami rubbers' IImtii-

alimis ssetc cmisislcllt sitdl llic Detroit area s.
K. Vople IViininelnii, 3Vl Mub. (ill. 17S \.VV.

of police activity which do not result in

criminal prosecution* '1 and that confisca—
tion of weapons s me of them.40 (The

criminal might get back his blanket, but not

the submachine gun).

Moreover, it is not at all clear that an
officer who notices a “great bulge” in a
person’s pocket or, as in the recent MiImms
case,4. a “large bulge" under a person’s
sports jacket, lacks lawful authority to con—
duct a limited se;:v!i lor weapons. Indeed,
Minins seems to say that a policeman (0€S
have the authority under such circumstanc—
es.4- Even il 1am wrong, however, even if
the Fourth Amendment does not permit an
officer to make such a limited search for
weapons, abolishin? the cxclnsionarij nth’
tconldu | change llial. Ifan officer now lacks
the lawful authority to conduct a "frisk"
under these circumstances, lie would stll
lack the lawful authority to do so il the rule
were abolished. This is a basic point, one
that I shall locus on in the next section.

A basic confusion

In my earlier Judicature article, 1 pointed
out how police and prosecutors have treated
the exclusionary rule as il itwere ilsll the
guaranty against unreasonable search and
seizure (which isone good reason for retain—
ing the rule). At several places Judge
Wi lkey s article reflects the same confusion.
Ilecomplains, forexample, that il asearch
or frisk tums up a deadly weapon, that
weapon cannot be used in evidence if the
officer lacked the constitutionally required
cause for making the search or Irisk in the
first place (page 224). but this is really an
attack n Iie constitutional guaranty itslf,
not iii rlusionary rule. Prohibiting the
uieol o igaily seized evidence may be poor

39. Ibirncr, C.J., dissenting in Ilivens v. Six Un-
known Kedcral Naieulicx Agents, 10) U.S 3SS, IIS
11971).

11 See Jerome Skolniek, Jesiif.l; Million TIHI U;
l.aw i MGiiizimizm in Dimociimk Soiskty ax
I..union: Inlm U’llcy  Sons, 2d ed. 197.=> (K Miller,
I'iosi:<:t"in>.\; Tin: Dkcisiox rn Cii.una: \ Si spkct
Yi Il v Cilimi 217—4S tioiifiseiiiion ol ,mii.mobiles).
Itoston: L.illle, Ibiivwvn t* Co., K Iti-iningtim eil. 1909.

ml [I'eiinsxNilllin x MIMMS,-131U.S. illi. 107(1977)

12, 1Viiiisylvaniii v. Mimms, T3l U.S. 100, 111-12



"pul ilic relations" because Py then we know
who the criminal is.11 but an aftcr-tlic-fact
prohibition

prevents convictions i) no greater degree than
woidil effei live prior direction to police to search
onh bv lel mems ... [T]|he maintenance of
existing standards by means ot exclusion & not
open 1o attack unless itcan be doubted whether
the standards themselves ate necessary. "4

If we replace the exclusionary rule with
“disciplinary punishment and civil penal —
ties directly against the erring olficer in—
volved." as Judge Wilkes proposes (page
2.l), and il these altematives "would cer—
tainly provide a far more effective deterrent
than ... the exclusionary rule," as (he judge
assures us (page 231), the weapon dtll
would not he brought in as evidence in the
case lie poses became the officer would not
make the scinch wr Irisk il he lacked the
rcff lisite cause lo do 0.

Judge W-’lkev ,ont-, enviously to En—
gland, where "the ;rimiuals know that the
police have a right to search them aN llic
slightest xu\i)icion. and they know that il a
weapon is loinul 1%v will be prosecuted
(page 223. emphasis added), but w hat is the
relevance ol this point iu an article discuss—
ing the exclusionary rule ami its alterna—
tives? Abolishing the rule would not cooler
a lialit on our police t search "on the
slightest suspicionit would not affect law—
ful polite practices in any way. Only a
change iu the substantive law of search and
seiziue can do that. (See the accompanying
insert, "l.iborali/ing the law of search and
sei/.ure: a separate issue,') Ami replacing
the exclusion...v rule with u statutory reme-
ilv against the government would not bring
about an increase iu unlawful police activity
il the altemative were cgnallv effective-
and bulge W’ilkev expects it o be "a far
more cllcctivc deterrent."

I vciilnic lo sa\ that Judge Wilkey has

13, Sir L. Kilil.Lm, <iumiwi. Jc.mici: 215-16. Mine-
nl-t. New \«irk. llic f"tMiiitI.e}l(iglﬂ Ihcs(s, 2dkcd(.Kl|JUTs,

11 Note, jSVYai K LI Kd-t2 (1048 ipha*is
kel SCmhl\i, 1 mist i, Ilic 1\ liliamiiii liule mul
MiMinuhm Ini the I*olin\ 52 | otIM. 1.(1. w I'S.

22 i-2h, in Inwviik Vi, I'iu

555 ( Tim, o, Miliies. Sau I 7L (2.

ipom

314 futhcutu-e. \ulume (2 Xiimlier T, I'etirunrii, IHT

contused the CONntent of the law of search

seizure (which proponents of the exclusion—
ary rule need not, and have not always,

defended, as the accompanying insert
shows) with the exclusionari/ rule— which

“merely states the consequences of a breach

of whatever principles might be adopted
control law enforcement officers."4* The

contusion was pointed out more than 50

years ago by one who had the temerity
to reply to the great W’igmore’s famous

criticisn of the rule.4l Every student of
the problem knows W’igmore’ views on

this subject, but very few are familiar
with Connor Hull's reply. It is worth

icenlling:

When it is proposed 1 secure the citizen his
constitutional rights hv (he direct punishment ol
the violating otficer. wc must assume that ill
proposer s honest, anil tildl he would have dkh
consistent prosecution and such heavy punish—
ment ol the (ifeiliiilly oflicct as would ialise
violations 0 rease and thus put a stop lo the
seizure nf papers and ollia tangible evuleme
through unlaw lul search.

Il his, then, B1o he llie result, no evideme in
anv appreciable mmihcr ol eases would be d>
I_lind through unlaw Ini scan lies, and the result
would be the same, so lar as the conviction ol
criminals goes, as il the constitutional right was
ciiluncd hv a retum ol the ev idence.

ilien why such anger in celestial breasts? Jus—
tice can he rendered mcllicicut and Hica umual
classes cuddled hy the rule laid dow n in Weeks
oulv upon the assumption that theollicerw il mil
he directly punished, but that the court will
receive the hints ol his lawful acts, will do no
more than di Tiounee and threaten him w ith jail or
(e penitentiary and, at the same lime, with its
tongue iu its cheek, give lum to understand liuw
tearful a thing it i lo violate the Constitution.
This has been the result previous t© the rule
adopted hv the Supreme Court, and tat & ahat
the courts are asked to continue.

.. I punishment of the ollicr is effective 0
pievent unlaw lul seal (lies, then equally liv (his i
Justice rendered inefficient and criminals cod—
died. Il sonly liv violations thet the great god
bflicidiics can thrive 4*

<k iulst'll, viiiim ii. 21 al XT.

«In. John WiFiiinif, ( \iiin i iilenei-( Intiilin illni llie-
oinl si nil'll mul.Secure, HA.IL. \.J. 170 11(122).

17 C. Hall. luithlire mul llie fourth Amemlmeiil, s
AltAJ, (MS (1022), See illso insert at p. 33S, wuliru;
Francis Allen, The Wolf (‘use. Scorch uml Seizure,
I'eilerultsm mul llie Civil Liberties, lo Il.l.. L. Hiv. 1,
10-2(1, I'anhcn, Siiiirun. 1, al 88.



Waiting for alternatives

Judge Wilkey makes plain his agreement

with Chid Justice burger that "“the contin-

lied existence ut [the exclusionary rule] ...
inhibits the development of rational alterna—
tives" and that "incentives for developing

new procedures or remedies will remain

minimal or nonexistent so long &; the ex—
clusionary rule iv retained in Wts present

form."4"

*IS. Stone v. Powell, 12S 1/.S. 4fi5. 496, 500 (1970)
ilinreei. C.J., concurring). K.trlicr, the (Miiel eluul
li.ilked .it .ili.iiidiiniii".” [lie eseliisiiin.il> nil ®'until sinne
meaningful .iltoni.itm\e e.ni lie develop- V because "a
tlit overruling” nl lrr-Av and .\/n/i, light give lLiw
enlnri einenl otfii i.ds "the impression linvvever erro-
neous, that all euiistitutiniial restraints on polite had
somehow heeti removed—that all open season nil 'erim-
inals' had heen declared.” Itivens v. Sis Unknown
Federal Narcotics ‘gents. -J0O3 L.S. 388, Ill, 120-21
110711(dissenting).

search and selzur

As Frolcssor (now Dean) Monrad Paulsen
has uuled, and as hisown writings illustrate,
supporters ol the exclusionary rule need not,
and have not always, defended the content
ol the law ol search ami seizure. Thus, more
than 20 years ago. Paulsen maintained that
iu several respects the law of search and
seizure was "too restrictive of police work
and ought to lie liberalized.”1 | share his
view that if the substantive rules of search
and seizure "make sense in the lighl of a
policeman®s task, we will he in a stronger
position to insist that he obey them."9
In the early 1000%, Professor Fred Inbau
criticized the Court for handing down A/t/pp
« 0hio, warning state prosecutors “You’ll
experience some real jolts” if such federal
"doctrines as the ban against"seizing items of
“evidentiary value only" (first articulated in
Coulctl ¢. United States, 255 u.S. 298, 309-
1l 11921 J) “are applied to your own eases,”3

1 I"uhfii, Snfiftutml\ in Ili.° Ltnr nf Search ami
Seguw 52 Nw. U.L. IFV. 65. CO (1957).

3. liilmu, hihlic Safely i. huliv.hlual Civil LilwrUcs:
The I'rinecutar’x Stainl 53 J. CllIM. L.C. v I'S 05, 07
(1902) (keynote address .t 1901 annual meeting ol
National District Attorney's Association).

Thus. Judge Wilkey warns that "wc will
never have any altemative ii: operation until
the rule isabolished. Si. long as we keep the
rule, the police are not going to investigate
and discipline their men, and thus sabotage
prosecutions by invalidating the admissibil—
ity ot vital evidence . .." (pages 217-18). He
argues that A/«pp “removed from the states
both the incentive and the opportunity t
deal with illegal search and seizure hy
means other (nan suppression" (page 227).
And he concludes his first article with these
words:

[L]et us ... hy abolishing the rule permit in the
laboratories nl our filly-one jurisdictions (lie ex-
perimentation with the various possible allerna-
lives promising lar more than the now discredit-
ed exclusion.irv rule.

Liberalizin%.the Saw of

a Separate Issue

In my response, | said that the ( “aided rule
(which pot objects of "evidentiary value
only" beyond the reach ol the police even
when they net on the basis of “probable
cause" or pursuant to an otherwise valid
warrant) "is unsound and undesirable ...
[It] is wrong because it departs from the
fundamental principles pervading search
and seizure law."1

If the Fourth Amendment had indeed
carved out a "ztinc" that the police could
never enter, abolition of the exclusionary
rule, either across the hoard or along this
particular Iront, would not have authorized
the police to enter the zone. The proper
response, ii criticisn of the Clouted rule was
valid (and itwas), was not to overrule A/«pp
or Weeks but lo abolish the (fouled rule-

which the Conn .subsequently did.** (.
- Y.K.
oI Kamisar, I'lililie Safety v. hnltiUtiuil Liberties

Same "Facts"unit "Theories, " 53 J. CllIM. 1..C. @ I''S
171, 177(1962).

5. Sec Warden v. llayden, 387 I'.S. 29-HIU67) (Bren-
nan, J.) (Distinction between "ineio evidence" am
itivtiuiiienlalitles, fruits ol crime or cuutndinnd finds nu
support iu Fourth Amendment). See also Herger v. New
York. 388 U.S. 41, 14 n. 2 (1907).
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lii light <l mir history, these comments
(hoth the Chief jJustices and Judge
Wilkey s) are simply baffling. First, the fear
oi "sabotaging" prosecutions has never in—
hibited law enforcement administrators
Trom discipline g officers lor committing the
"many unlawful searches of homes and au-
tomohiles ol innocent people which tum up
nothing incriminating, inwhich no arrest is
made, about which courts do nothing, and
about which we never hear.”49

Second, both defenders oi the rule and its
critics recognize that

there are large areas u| police activity which do
imt result iu eiintiii.il prosecutions (e.g.. arrest
nr confiscation as a punitive sanction, (couitnnn
in gambling and lupior law violations), illegal
detentions which di> not result in the acipiisi-
linn ot evidence, unnecessary destruction of
property!—hence the rule has virtually rio appli-
cability and no effect in such situations/™

W hatever the reason for the failure to disci—
pline officers lor “mistakes” in these "large
areas ol police activities," it cannot be the
existence oi the e.xelnsionarv rule. )

Finally, and most importantly, for mani|
decades a majority ol the states had no
exclusionary rule but none 0f than devel—
oped any meaningful altemative. Thirty-five
years passed between the time the federal
courts adopted the exclusionary ruleand the
lime Wall was decided in 1919, but none ol
the 31 which stall admitted illegally
seized evidence” had established an alter”
native method ol controlling the police.
Twelve more years passed before Mrp/i im—
posed the rule on llU* state courts, but none
oi the 21 state* which still rejected the ex—
clusionary rule™-had instituted an altering ive
icmedy. This hall-ceutury ol post-Weeks
"freedom to experiment” did not produce
.my lueaningiul altemative to the exclu—
sionary rule anywhere.

U Ml earv. United Stales, 33Ku.s._ma. 1st HHS
I<lai, iiEl v Tr.inkimler anil Murphy,
ilisa &Sy led gmlrra.% Int€| Jiks, J, n
li\me v.(".ililhne. J17 | S. 128, 135-37(10611.

all. See mile 30 xi/in/ and ,n eninp.invmg lest.

51. See w.ilt v. C..liir.nlLi, 338 I'.S. 23. 2U. 38 (1010),

.52. See TIkins v. United Slates,3(il I'.S. 20.5, 22 1-25
(1Giilu.

ol it) liidicalurc/Yuluiiic 02, Souther 7, Teliriiarn, 11171

Disparity between fact and theory

Ot course, few critics ot the exclusionary
rule have tailed to suggest altemative reme —
dies that might he devised or that warranted
study. .None of them has become a reality.

in 1922, for example. Dean Wigmore
maintained that “the natural way todo jus—
tice"” would he to enforce the Fourth
Amendment directly “by sending for the
high-handed, over-zealous marshal who had
searched without a warrant, imposing a 30-
day imprisonment for his contempt of the
Constitution, and then proceeding to affim
the sentence of the convicted criminal."®1
Nothing ever came of that proposal. Another
critic of the rule suggested that a civil rights
office be established, independent of the
regular prosecutor, “charged solely with the
responsibility of investigating and prosecut—
ing alleged violations of the Constitution by
law-enforcement officials/*4 Nothing came
ol that proposal either.

Judge Wilkey recognizes that "polkemen
traditionally are not wealthy," hut “Iglw
government liss a deep purse " Thus, as did
Chief Justice burger in his HIICNS dissent, "
Judge Wilkey proposes that in lieu ot the
exclusion of illegally seized evidence there
he a statutory remedy against the govern—
ment ilsll t allord meaningful compensa—
tion and restitution for the victims nl police
illeglity. "Two leading commentators, Caleb
Foote and Fdward Barrett, J. made the
same suggestion 20 years ag,™™ hut none of
the many states that admitted illegally
seized evidence at the time seemed interest—
ed in experimenting along these lires.

Indeed, the need for, and the desirability

53. Wiumoio, wifiraii. Hi, nl -IH. Ti. the Mime elfei t
is XWijjmor*., Kvim.vn; $2181 al 10(3dcd. HWVD), lint
mv thill, AOU 1. 17. it fi-IT, ilidiLtilii;  hetlict me
marshal wvvonltl ever hr compelled to live upon jail
hue

51.  [Irtersini, ltc.strictions lii llie Lau nf Search and
Seizure, 52 N. U.LOKkv. Hi, (2(1057). Thedisa.lvautar’-
cs ol li.is proposal a ¢ discussed in I'aidseii, Siifiiao. I1.
at 01.

55. Itiven wvs. Siv _Unknown Ti-dr-i.il Narcotics
\tfat, 103 u.s. 3.ss, It -122-23 (1071).

5. Tonic. 'l'orl llcinedics far Police VioluHons of
halii idnal liiehls. 30 Mixx.U.Hkv . 103 (*055). Harrell,
Txelusuai of To idenre ghtumcd Ini lllegal Searches—.1
("oiaineiii on Pea/de is. (lahau. -33 (L vi.ir. I..1ti:v. 5(i5,
502-05 (10551,



of, a statutory remedy against the govern-
ment itself was pointed out at least as long
ago aS 1936.
that year, Jerome Hail noted that the pros-
pects ol satisfying a judgment against a
police so poor that the tort
remedy in the honks “collapses at its initial
application to tad." Said Mall:

iu a famous article published

ollicer were

[WJhere there is liability (as in the ease of the
policeman), the lad ol financial irresponsibility
is operatise ami. presumably, conclusive; while,
where financial responsibility exists (as in the
case of a oily), there is no liability,*'

“This disparity between theory and fact,
between an empty shell ol relief and sub—
stantial compensation, observed Professor
Hall- 13 years ago- “could not remain un—
noticed. rx

This disparity— no longer unnoticed, but
still uncorrected- has troubled even the
strongest critics ol the rule. Thus, more than
33 years ago, J.A.C. (bant suggested “imple—
ment! inglthe law covering actions for tres—
pass, even going so faras to hold the govern—
ment liable in damages lor the torts ol its
agets.m And, William Plumb, Jr., accompa—
nied his powerful attack on the rule with a
similar suggestion.*1'

Mapp’s traumatic effects

At the lime nl Plumb®s article, the admissi—
bility nl illegally-seized evidence had "onee
more heeome a burning question in New
York.” i Delegates to the 1938 constitution—
al convention had defeated an effort towrite
the e.xelnsionarv rule into the constitution,
but oulv alter a lung and bitter debate.-The
battle then moved to the legislature, where
lulls were pending In exclude illegally o>
la"iied, or at lesst illegally wiretapped, evi—
dence."1

«ii, Ji'miiH aLill, I'hr /.¢» uj Arrest in Ihltilitm hi
Conlniiimivrii .Suck// I'mlilrnis, 3 U.Cm. L.Hi;v, 315,
am titrsti).

55. I il iIX

) 1\ (1(3.ml. Sitin'll mul Srimrr in (hilifinniii. 15
So. <wn . L.itiv. [35), 151 <IIM2I.

(. Uilium I'tiimh. |'N'mil Enlorennrt nfllir Lini,
21 (.ohm;1.1. 1. (). 337. 3x7 119.31)).

sl Hi <1

(>2 1 \ivv )ollK ( OSSTIICI lox M. C.'ow KXIION.
Itcviv/l Hi'i iiul 55.X-594 i 193.XI.

Against this background, Plumb offered a
whole basketful ol altermatives to the rule4
and he said the state legislature “should
make a thorough study of the problem of
dev ising effective direct remedies [such as
those he had outlined] to make the constitu—
tional guarantee ‘a real, not an empty bless—
ing.””0* But nothing happened.

Otherwise why would a New York City
Police Commissioner say of Muftp some 20
years later:

I can think of no decision in recent times in the
field of law enforcement which had Mich a dra—
matic and traumatic effect as this ... lwas im—
mediately caught up in the entire problem of
reevaluating our procedures which had followed
the Define rule, and modifying, amending, and
creating new policies and new instructions for
the implementation of v iiix> The problems were
manifold. [Supreme Court decisions such as
Mupp] create tichl wav es and earthquakes which
require rebuilding ol our institutions sometimes
from (eir very Inundations upward. Kctraining
sessions had to he held Irom the verv top admin—
istrators down to each ot the thousands ol foot
patrolmen ...

In theory, DiJOrc,'~ which rejected the
exclusionary rule in New York, had not
expanded lawful police powers one iota.
Nor. in theory, had Alapp reduced these
powers. What was an illegal search before
Define was still an illegal search. What was
an unlawful arrest before Mapp was still an
unlawful arrest.

The Define rule, of course, was based
largely upon the premise that New York did
not need to adopt the exclusionary rule be—
cause existing remedies were adequate to
effectuate the guaranty against illegal search
and seizure. Cardozo said that:

The officer might have been resisted!!], or sued
lor damages or even prosecuted lor oppression.
lle was subject to remov al or other discipline at
the hands ol his superiors.

Why, then, did MUpp have such a “drainat-

(il hi. .it 357-38!).

3. M. at 3,83,

tii. Mnrphv. Jmlieitil Itei'ii'ii’ nl Police Metlioils in
Lmi  Lnlnirriiirnt:  Ilir Problem nj (huntilinner Ini
I'nlier Driniitmrnls. « 1 Ti:x vs 1,.1ti:v. 959. 911§ |)(i().

(7. 1Yiiplr ». iture. 212 N.Y. 13. 19. I5UN.1i.555
(192(3).



if" tin! "linitinatic effect? Why did it ne-
i-fssii.iif > routing new policies?” What
wcTf Nu-old policies like? W hy did itneves-
sitalf retraining sessions lrom lop to bot—
tom? Whi.it was 1if 0ld training like? What
did the ennimissinner mean when he said
that lietore MY."/i liis department had "Tol-
lowed the Ulure rule

On MWILill nl the NVw York City Police Depart—
ment as vwell as lav elilnresiretit il gereral. |
state unequivocal ly that eveiv effort was directed
and s4ill being directed at compliance w ithand

iinplevieutation of A/«ji/). . . B*

1st, titpeculiar to talk alioot polite "com-
pliatiee with" and “implementation of a
remedy for a violation of a hods of law the
police were supposed to liecomplying with
and implementing all along? Why dir! the
police have to make sticli strenuous efforts to
comply with SIUPP unless tiev had not heen
complying with the Fourth Amendment?

0). Murphy, »%%; i.W. a9ll.

Are comparisons with
other countries meaningful?

Though itmay he tempting to think that the
serious defect™ of our criminal justice sys—
tem are the result of our failure to adopt
European models of investigation and trial,
it may lie that the faults ol our system are

better explained hy such factors as our ethnic and
recial differences, the traditional lawlessness of
our people and our officials, and our insistence on
using the ciiminal law to eomhat every hum ol
socially  disapproved conduct .. .We can no
more import our solutions than we can export our
problems.1

Nevertheless, il is plain to Judge Wilkey
that "one proof of the irrationality of the
exclusionary rule is that no other civilized
nation in the world lias adopted it” “Mow
do all the other civilized countries control
their police?" he asks. “Why does the Unit—
ed States, alone, roly on the irrational exclu—
sionary rule?"

In his reliance on comparisons with other
countries to attack the exclusionary rule.
Judge Wilkey parts company with the two
academicians lie has chiefly leaned on,
Steven Schlesingcr and Dalliti Oaks. Schlcs-
ingcr saw litte point in making comparisons
between Canada and the United States.- Me
recognized that there may he no comparable
need for the exclusionary rule in Canada
(and Western European countries) for sever—
al reasons:

1 I'. Inlinsim, Hunk Hovievv, XT Y.VI.K I..J. *KM, -110.

Ml (1977).
2. S. Selllcsinger, Exta.L'MON.VIIV INJUSTICE: THIK
Piurm.i.vi i s ili.i.c.vi.i.v out\iniii>Evidence HIT

(App. ). New Yurk: Mm el Drikker, 1977.
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= Their police "arc simply better disci—
plined than their American counterparts.™1

= Canadascrime rale, “especially that ol
violent crime, is substantially less than that
of the United States, thus putting less pres—
sure on the police to deal with crimes by
illegal methods.”4

= Canada’ problem with crime is not
exacerbated hy the lewel of racial tension
experienced in the United States,”s

Finally, Schlesingcr noted, "ii would
seem that these factors which differentiate
Hie Canadian law enforcement situation
.rom the American arc likewise present in
the nations of Western Europe.

Legislative oversight

Some 20 years ago, Justice Jackson suggest—
ed another possible factor when he said:

L have been repeatedly impressed with the speed
and certainty with which the slightest invasion of
British individual freedom <rminority rights hy
officials of the government ispicked up in Parlia—
ment, not merely hy the gpposition, hut hy the
party inpower, ard made the subject of persistent
questioning, criticisn, and sometimes r.vinke.
Then Bno waiting on the theory that the judges
will take care of il . . . |T]o transgress the rights
oi the individual or the minority is had polities.
In the United Stales, 1eannot say that this i50.7

3. Id

<1 Id. .it 107-08.

5. Id. at 10s.

0. Id

7. It Jackson, Till-: SIthkmk Oouirr INTim AwtElii-
cvs System oe lloverinmem Si-32. New York: Harp-
er Toreliliooks, KJiVJ (originally published in 1955 by
Harvard University Press).



