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(F la .1972). Accordingly, the question 
posed by the District Court o f Appeal, 
Fourth D istrict, as stated, should have 
been answered in the negative.

I there fore most respectfully must dis­
sent.

R O B E R T S , J., concurs.

GULF POWER COMPANY, a corporation , 
Petltioner-

v.

W illiam  H. B EV IS et al.. Respondents.

C ITY GAS COMPANY OF FLOR IDA , a 
corpora tion , Petitioner,

v.

W illia m  H. BEY IS ct al., Respondents.

F LO R ID A  POWER & L IG H T COMPANY, 
Petitioner,

v.

F LO R ID A  P U B L IC  SERV ICE COMM IS ­
SION, Respondent.

F LO R ID A  GAS COMPANY, 
Petitione r,

v.

W illiam  H. B EV IS  cl al., Respondents.

SOUTHEASTERN TELEPHONE COMPA­
NY and F lo rida Contro l Telephone Com­

pany, corporations, Pe lllloncrs ,

V.
W ill m 1-1 BEV IS ct nt., Respondents. 

Nos. M IH0, 44190. 4-1198, 44199 and 441101.

Supremo Court o f Florida.
.Time 13, 1074.

W rits  o f certiorari 10 review rule o f 
Public S en  ice Commission which provided 
that in rate proceedings the Commission

would treat as an operating expense 
much o f state corporate income tax as 
necessary to prevent allowable earnings of 
a regulated company from  falling bdoft 
minimum fair, iust and reasonable rate oi 
return allowed by the Commission from 
time to time. The Supreme Court, Ervin 
J., held that such rule would be approved, 
but with admonitions that word “ mini­
mum" be eliminated and that rule must not 
be applied niggardly in the Commission's 
rate fixing or in ways that would clearK 
cripple a utility ’s capabilities to *. jvidc ad­
equate services to its customers or curtail 
its ability to induce investors to respond to 
its capital needs.

Decree accordingly.
Boyd, J „  concurred specially with 

opinion.
Overton, J., concurred specially wit' 

opinion.

Puhiic Service Co - missions 0=41

Rule o f Public Service ComntbMot 
which provided that in rate proceeding' 
the Commission would irc.it as an opera: 
ing expense so much o f slate corporate m 
conic tax as was necessary lo  prevent a! 
lowable earnings o f a regulated company 
from fa lling below minimum fair, just and 
reasonable rate o f return allowed by the 
Commission from  time to time, -.voti'd be 
approved, but with admonitions that word 
“ minimum" be eliminated and that nth 
must not be applied nigg-i/dly in the Com­
mission's rate fix ing or in ways that would 
clearly cripple a utility's capabilities io 
provide adequate services to its customers 
or curtail its ability to induce investors i f  
respond to its capital needs. West's F.S.A 
§§ 220.01 et seq., 336.041.

D. 1-red McMullen and Lee L. Will's. 
Ausley, McMullen, McGehcc, Carothcrt & 
Proctor, Tallahassee, Bert H. Lane, lleggs. 
Lane, Daniel, Gaines & Davis, Pensacola 
and Ear! B. Madlow, Mahoney. Hadlow,
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PER CU R IA M with which he h .J been charged upon his 
refusal to leave closed session o f city coun­
cil. The Circuit Court fo r  Dade County, 
James Lawrence K ing, J., granted petition­
er re lie f and the city and council members 
appealed. The D istrict Court o f Appeal, 
231 So.2d S47, a ffnm ed certify ing that 
questions o f great pubrc interest had been 
passed upon and w .1 o f certiorari was 
filed. The Supreme Court, Adkins, J., held 
that when public o ffic ia ls  meet at a time 
and place to avoid being seen or heard by 
the public to transact or agree to transact 
public business at a future time in a cer- 
tain manner they violate the “ government

Article IV , Section 2 2 (c ) (2) o f the 
Rules o f the Supreme Court o f Florida 
Relating to Admissions to the Bar, 32 F.S. 
A. is hereby amended to re ad :

(2 ) upon producing such evidence as 
the Board may require, that such appli­
cant was in the practice o f law in the 
District o f Columbia or in other States o f 
the United States o f America, or in 
practice in federal courts in territories, 
possessions or protectorates o f the 
United States fo r at least ten years, and 
that he was in good standing at the bar 
o f the District o f Columbia, the territory , 
possession or protectorate, or o f the 
State from  which he came; and

Jurisd ic 
to r certic 
D is tr ic t ( 
upon qucs 
o f great j 
§ -4(21. F 
Herns, 231

in the sunshine" law regardless o f whether
the meeting is form al or inform al

"Whet 
Appeal i 
sions o f 
provisioi 
by this c

W rit discharged.
Drew, J. (re tired ), dissented

R O BERTS , C. J., and E R V IN , C A R L ­
TON , A D K IN S , BO Y  P . M cCAIN and 
D E K L E , JJ., concur.

I. M un ic ipa l Corpora tions C^'92

Statute which required meetings o f a 
city or town council to be public and which 
had been interpreted to be applicable only 
when municipal council was assembled in a 
formal session attended by quorum was su­
perceded by statute providing that a ll meet­
ings at which o ffic ia l arts tire u  be taken 
arc public meetings and no resolution, rule, 
regulation or form al action shall be consid­
ered binding except as taken o r made at 
such meeting. F .S .A . §§ 165.22, 286.011; 
F.S.A.Const, art. 5, j; *U2).

*» e runs 
ptor isions 
•up'Tkedes

ITY OF M IA M I REACH , a F lo rida m un ic i­
pal corpora tion nnd po litica l subd ivis ion 
ot the State of F lo r ida , D. Lee Powell, 
Norman C linont, M a lv ln Em jln iiilc r, P i 1 
Soldorman nnd Leonard 0 . W clns tn ln , as 
C ity Couneilmcn, P ctltlune rs , 2. M un ic ipa l Corpora tions C=HG

When municipal o ffic ia ls  meet at a 
time and place to avoid being seen or 
heard by public to transact or agree to 
transact public business at a future time in 
a certain manner, they violate the “ govern­
ment in the sunshine" law regardless o f 
whether the meeting is form al o r in form al. 
F.S.A,Const, art. 5, § *1(2); F .S .A . S§ 165.- 
22, 286.011.

Hend rik J. HERNS, Robert W . S w ift and 
Gerry Levin , Respondents,

No. :t‘J503.

Pet it ion was filed to enjoin city, may­
or and members o f city council from bold­
ing meetings o f council other than in pub­
lic and to restrain city from  prosecuting 
petitioner for offense o f disorderly conduct

Joseph A. Wanick, Ira  M. Elegant 
Sam Daniels, Miami, fo r petitioners.
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C ITY  0  FM IA M ICite a?, FltiD a n ie l Neal H e lle r, Miami, fo r  resp o n d ­
ents.
ON R E H E A R IN G  G RA N TED  A N D  

O R IG IN A L  O P IN IO N  W IT H ­
D RA W N

A D K IN S , Justice.
Jurisdiction comes to us with a petition 

fo r certiorari to review a decision o f a 
District Court o f Appeal, which passed 
upon questions certified by that court to be 
o f  great public interest. Fla.Cotist. art. V 
§ 4 (2 ) , F .S .A .; City o f Miami Beach v. 
Bcrns, 231 So.2d 847 (F la.App.3rd 1970).

The question presented hy the petitioners 
reads as fo llow s:

"W hether the Third District Court o f 
Api '■>.! erred in holding that the provi­
sions o f F .S .A . 286.011, rather than the 
provisions o f F .S .A . 165.22 as interpreted 
by .his court in the Turk ease, now apply 
to nil meetings o f the city council o f a 
municipal corporation and that . city 
council can no longer hold informal exee- 

•’ e sessions at which the public is ex­
led fo r the discussion o f com! unnation 

matters, personnel matters, pending iitiga- 
tiou or any other matter relating *o city 
government."
We must first determine whether the 

provisions o f F la .Stat. § 286.011, F .S .A ., 
supersedes o r repeals Fla.Stat. § 165.22, F.
S.A.

Fla.Stat. § 165.22, F.S.A ., reads in part 
as follows:

" 165.22 Meetings of council to be public; 
penalty—

All meetings o f any city o r town council 
or hoard o f aldermen o f any city or 
town in the state, shall be held open to 
the public o f any such city o r town, and 
all records and books o f any such city or 
town shall be at a ll times open to the 
inspection o f any o f the citizens there­
o f."

There fo llows a provision fo r a penalty o f
L WA pti *% ► I. .• " _ _

BEACH v. BERN'S. 215 So.LM as
one hundred dollars upon conviction o f a 
city o ffic ia l who violates the act. Such a 
conviction shall also create a vacancy in 
the o ffice  o f the o ffend ing o ffic ia l. There 
is no specific provision fo r enforcement by 
injunction, nor does a violation o f this act 
invalidate aetion taken at a closed session.

In Turk v. Richard, 47 So.2d 543 (F 'a . 
1950), this Court held that the "open meet­
ing" requirement applied only when the 
municipal council was assembled in a fo r ­
mal session attended by a quorum.

Fla.Stat. !j 286.011, F .S .A ., reads in part:
"286.011 Public meetings anti records; 
public inspection; penalties

“ (1 ) All meetings o f any board o r com­
mission o f any state agency o r authority 
or of any agency or authority of any 
county, municipal corporation o r any po­
litical subdivision except as otherwise 
provided in the ccnstitution, at which of­
ficial acts are to be taken arc declared to 
be public meetings open to the public at 
a ll times, and no resolution, rule, regula­
tion o r formal action shall he considered 
binding except as taken o r made at such 
meeting." (Emphasis supplied)
This is followed by a requirement that 

minutes be promptly recorded and open to 
the public. Circuit courts are authorized 
to issue injunctions to enforce the statute 
on the application o f any citizens. V io la­
tion o f this statute constitutes a misde­
meanor. Conviction carries a fine up to 
five hundred dollars and a ja i l sentence up 
to six months, o r both. No action shall be 
considered as binding unless taken at a 
public meeting as prescribed by the statute.

In Board o f Public Instruction o f B ro ­
ward County v. Doran , 224 So.2d 693 
(F la . 1969), we held that F la .Stat. § 286.- 
011, F .S .A ., was applicable to a county 
board o f public instruction and was not 
limited to formal meetings. In  construing 
this s’ itc, we said :

“ Under the decision in Tu rk v. Rich-

the v

f s i M .  %
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executive sessions at which the publ^l 
excluded fo r the discussion o f conder~i 
lion matters, personnel matters, pcr/»: 
litigation or any other matter relating,1 
city government.

The Government in the Sunshine JL 
Fla.Stat. § 286.011, F .S .A ., was enacted] 
1967. Since that time the Legislature fcj 
not seen fit to repeal, modify, o r insert y 
exceptions in the law. Our duty is to j  
terprct this law as it is written and, if ^  
siblc, do so in a manner to prevent its c 
cumvcntion.

essary to include a provision declaring 
certain meetings as 'public meetings’ i f  
the intent o f the Legislature bad been to 
•'•’ elude only form al assemblages fo r the 
transaction o f o ffic ia l business. The ob­
vious intent was to cover any gathering 
o f the members where the members deal 
with some matter on which foreseeable 
action w ill be taken by the board.”  (p. 
698)
[1 ] W e do not overlook the arguments 

that the right to attend meetings o f gov­
ernment bodies did not exist at common 
law ; that the earlier statute dealt with the 
special subject o f municipal meetings; that 
the two acts should be construed in harmo­
ny if possible because repeals by implica­
tion are not favored. The rules o f statuto­
ry  construction relied upon by petitioners 
arc cogent but not conclusive. W c are 
persuaded to apply the rule that a statute 
enacted fo r  the public benefit should be 
construed liberally in favo r o f the public 
even though il contains a penal ptovision. 
ln  this posture a reasonable construction 
should be applied giving fu ll measure to 
every e ffo rt to effectuate the legislative 
intent. Board  o f Public Instruction o f 
Broward County v. Doran, supra; George 
v. State. 203 So.2d 173 (Fla.App.2nd, 
1967). The intent o f the act as .-"fleeted 
by its language and legislative sc ttng  is 
absorbed into and becomes a part j f  the 
law itself. Lilians &• Smith Co. v. Lowe, 
117 F la. 249, 157 So. 649 (1934). it ap­
pears to us that in enacting F la .Stat. § 
286.011, F.S.A... the Legislature intended a 
general revision o f the law applicable to 
open meetings o f public agencies. In  such 
a situation a later statute operates as a 
substitute fo r or repeal o f an earlie r one. 
W e therefore bold ti Fla.Stat. § 286.011, 
F.S.A ., supersedes and repeals F la .Stat. i; 
165.22, F'.S.A. The fo rm er governs the 
conduct o f city councils and other munici­
pal agencies and its provisions are applica­
ble to violations at the municipal corpora­
tion level.

The Legislature intended to extend iy  
plication o f the "open meeting”  concept 
as to bind every "board o r commission" M 
the state, or o f any county or political sea 
division over which it has dominion 
control. This conclusion was first ta  
pressed in Times Publishing Company 
W illiam s, 222 So.2d 470 (Fla.App.2fl 
1969), and the Legislature was charger* 
with knowledge o f this expression at tstj 
lime it met during the 1970 session. Nev­
ertheless, the Government in the Suiishiea 
Law was not amended.

We emphasize the fo llow ing principle 
expressed in Board o f Public Instructio; 
o f B roward County v. Doran, 224 So.2.' 
693:

"The obvious intent was to cover ar.tr|;v- 
gathering o f the members where thffiSV 
members deal with some matter 
which foreseeable action w ill be taken 
the board." (Emphasis supplied) (f %>' 
60S)
The question o f whether secret sessions, 

could he held concerning privileged matte* 
was definitely determined in Board c> 
Public Instruction o f B row  a id County > 
Doran, sufra. The opinion contains <r 
follow in g :

"The final judgment, inter alia, cr 
joins the defendant from  the holding 1 '■ 
anv meeting or conference session, :

.. '* * at which are held any ©•*' jpe? 
missions on current, o r foreseeable T .

[2 ] The next question to he determined 
is whether a city council can hold inform al

M-VZS
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BROW N v. STATE
Cite as. Fin.. 245 So.2d II

so, matters not. privileged, pertain­
ing to the Unties and responsibili­
ties o f  the Board o f Public Instruc­
tion o f  Broward County.'

"F la .Stat., § 286.011 (F .S .A .) contains 
no exception. Therefore , this portion o f 
the final judgment is amended so as to 
read as fo llow s:

" ** * * at which are held any dis­
cussions on matters pertaining to 
the duties and responsibilities o f 
the Board o f Publie instruction o f 
Broward County.'"  (p. 700)

Whether Fla.Stat. § 286.011, F.S.A ., 
should authorize secret meetings fo r p riv i­
leged matter is the concern o f the F lorida 
Legislature and unless the Legislature 
amends Fla.Stat. § 286.011, F .S .A ., it 
should he construed as containing no ex­
ceptions,

A secret meeting occurs when public o f ­
ficials meet at a time and place tn avoid 
being seen o r heard hy the public. When 
at such meetings o ffic ia ls  mentioned in 
Fla.Stat. jj 286.011, F .S .A ., transact or 
agree to transact public business at a fu ­
ture time in a certain manner they violate 
the government in the sunshine law, re­
gardless o f whether the meeting is formal 
or informal.

The Legislature did not intend to muzzle 
lawmakers and administrative hoards to an 
unreasonable degree. It would be contrary 
to reason and violate the right o f free 
speech to construe the law to prohibit any 
discussion whatever by public o ffic ia ls  be­
tween meetings. The practice o f discuss­
ing politics and government is part o f our 
American heritage enjoyed by public o f f i ­
cials and private citizens. The evil o f 
closed door operation o f government with­
out permitting public scrutiny and partici­
pation is what the law seeks to prohibit. 
i f  a public o ffic ia l is unable to know 
whether by any convening o f  two o r more 
officials he is violating the law, he should 
'cave the meeting forthw ith.

z a s  S o ,2d— iV i

F la . 4 1

It is the law's intent that any meeting, 
relating to any matter on which foreseea­
ble action will lie taken, occur openly and 
publicly.

hi this area o* regulating, the statute 
may push beyond debatable lim its in order 
to block evasive techniques. An in form al 
conference o r caucus o f any two o r more 
members permits crystallization ot secret 
decisions to a point just short o f  ceremoni­
al acceptance.

The majority o f the Court is o f the 
opinion that this case should be decided 
solely upon the question presented by the 
petitioner and that future problems will 
have to be met as they arise.

The writ o f certiorari is discharged.

E R V IN , Acting C. J.. C A R LT O N  and 
BO YD , JJ., concur.

D R EW , J (R e tiicd ), dissents.

mnwjy

C li<ford H a rry BROWN, Pe titio ne r, 

v.

STATE of F lo rida , Respondent.

No. 30(171.

Supreme Court o f Florida.
Feb. 10, 1071.

The Circuit Court o f Record fo r B re ­
vard County, Cecil R . Rosier, J., convicted 
defendant o f illegal possession o f m ariju a ­
na and denied his motion to set aside judg ­
ment to permit him to change his plea from  
guilty to not guilty, and defendant appeal­
ed. The District Court o f Appeal, Fourth 
District, a ffirm ed with one judge dissent­
ing, 234 So.2d 161, nnd defendant peti-



Reversed and remanded

T. L. Secrest, Hettinger, fo r defendant
1. Schools and School D istricts <*=>57

Executive session conducted hy school 
district fo r purpose o f teacher evaluation 
violated the open meetings law. NDCC 
44-04-19 .
2. Schools and School D istricts •*=» Iitlt. 1:»

Decision not to renew teacher's con­
tract was illegal where although actual de­
cision to send le tte r o f nonrenewal was 
taken at open hoard meeting the reasons 
fo r the contemplated nonrenewal were dis­
cussed at a prior, invalid executive session. 
N'DCC 15 47 -27 , 15-47 -38 . subd. 5. 4 4 -0 4 -

Gerald W. VandeWallc, First Asst. Atty 
Gen., Bismarck, amicus curiae.

PEDERSON , Judge.

CASE SUMMARY
This is an appeal by the p la in tiff, Georg- 

Peters, from  a judgment granted hy the 
district court o f Bowman County on May 
28, 1975, dismissing plaintiff's action to r an 
injunction to restrain the defendant school 
district from  denying Peters a teaching eon-

131 SI W  2,1-18

PETERS  v. BOWMAN PU B . SCH. D IST . NO. 1CN*<it23 l N .lV .M  S i ;
3. Schools and School D i-tr / .ts  o=;>57

When offic ia l action o f a school district 
is clearly the product o f an illegal meeting, 
documented in its minutes, an*! not-clearly 
Vnied in the testimony, it Is invalid ever, 
though taken at an otherwise legal meet­
ing.

George PETERS , P la in tiff. Appellant, 
v.

BOWMAN PURER  SCHOOL D ISTR ICT  
“  1, a public corporation. 

Defendant, Appellee.
Civ. No. 9123.

Supreme Court o f North Dakota 
Ju ly  11, 1975.

Rehearing Denied Ju ly 30, 1975.

Teacher counselor at high school 
brought action fo r injunction to restrain 
school district from  denying him a teaching 
contract and from  seeking to find a replace­
ment fo r his position. The District Court o f 
Bowman County. W illiam Hoiiny, J ., dis­
missed action, and p la in tiff appealed. The

1. Schools and School D istricts «»133.15 
\\ here dates specified fo r procedures 

concerning renewal o f teacher's contract 
could not he met, district court, in proceed­
ing challenging school board's nonrenewal 
decision, was to specify reasonable dates in 
lieu thereof. NDCC 15 47 27, 15-47 38, 
suhd. 5.

Syllabus by the Court

Supreme Court, Pederson, J-. hold that ex­
ecutive ..csaion conducted hy school hoard 
ior purpose o f evaluating plaintiff's per- void, 
tormance violated the open meetings law . 
and that action taken at subsequent board

1. A meeting o f a school board to 
evaluate teachers, held as an executive ses­
sion, violates § 44 04 19. N.D.C.C. and is

meeting in voting not to renew contract
Jvas void, notwithstanding that such meet­
ing met requirements o f the law, ami that
since statutory dates fo r contract renewal 

not now he mot districtprocedures could

2 O ffic ia l action o f a school board 
which is c learly the product o f an illegal 
meeting, documented in its minutes, and 
not etc trly denied in the testimony, is inval­
id evct though taken at an otherwise legal 
meeting.

court was to specify reasonable dales in lieu
Daniel J. Chapman, Bismarck, fo r plain­

t i f f , appellant.
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tract fo r the school year 1975-1976, and 
from  seeking to f;nd a replacement fo r the 
position held by Peters as a teacher in the 
Bowman school. A fte r a hearing on an 
order to show cause, this court entered an 
order temporarily enjoining and restraining 
the school district from  hiring a replace­
ment and set the matter fo r  ora l argument 
on the merits fo r  Ju ly 7, 1975.

The judgment is reversed and the case 
remanded fo r appropriate- action by '.ho tr i­
al court.

FACTS
George Peters has been a teacher-coun- 

sclor at Bowman High School fo r twelve 
years, lie  was not offered a renewal con­
tract fo r the 1975 1976 school year.

Portions o f the offic ia l minutes o f the 
school hoard pertinent to this case are as 
fo llows:

Minutes o f the March *1, 1975, meeting 
state: "The Board then went into Execu­
tive Session fo r teacher evaluation."

Minutes o f the March 18, 1975. meeting 
included the fo llow ing item:

"Pladsen moved to contemplate, a non-re­
newal contract fo r George Peters. Fisch­
e r seconded it. Voting were: Pladsen — 
aye; Tarpo -nay: Hinel, - nav; Fischer 
— aye; and Stearns- aye. Motion 
carried,"
Minutes o f "a hearing fo r contemplated 

non-renewal o f contracts”  held on April 11, 
1975, included the follow ing:

“ Mr, George Peters appeared before the 
Board and he also requested an open 
hearing. Hinek moved that this hearing 
he opened to the public and Tarpo second­
ed it. Voting were: Hinek— aye; Tarpo 
—aye; P lad sen -n ay ; Fischer— nay; and 
Stearns— nay. Motion defeated. The 
Board presented reasons why they con­
sidered tiie non-renewal o f Mr. Peters' 
contract. A fte r some discussion, the 
NDEA lawyers requested a continuance 
o f this hearing Request granted."

Minutes o f "a hearing fo r contemplated 
non-renewal o f contracts" held on * . ril 7, 
1975, contains the follow ing entries:

"It was moved by Hinek and seconded by 
TarjK) that the contemplation o f nonre­
newing contracts fo r * * * Mr. Pe­
ters * * * he dropped. Votiing were: 
Hinek— aye; Tarpo— aye; Pladsen—nay; 
Fischer— nay; and Stearns— nay. Mo­
tion defeated.”

"M r. I ’eters appeared before the Board 
fo r the continuance o f his hearing. He 
then waived the right to any further 
hearing."
Minutes o f the April 9, 1975, meeting 

contains the follow ing entry:
" I t  was moved hy Tarpo and seconded by 
Hinek that George Peters' contract he 
renewed. Voting were: Tarpo aye;
Fischer -nay ; Hinek— aye; Pladsen
nay; and Stearns nay. Motion defeat­
ed."
This action was instituted hy Peters on 

April '23, 1975, and the school district an­
swered. praying fo r dismissal. The parties 
stipulated that the case he heard at the 
May Term «>f court. The school district was 
temporarily enjoined from fiiiiug the posi- 

*i held by Peters, pending tria l. Tria l 
u a- held on Mav 21, 1975, and judgment 
was "ntered on May 28, 1975. Peters ap­
pealed an 1 a special term was granted hy 
this cour' to permit arguments on Ju ly  7. 
1975,

The 'ini court made the follow ing find­
ings o. fact:

"1.
"Tlmt the p la in tiff, George Peters, is a 

teacher in the. defendant school district 
and has been such a teacher fo r the 197-1 
1975 school year.

"That on March 18, 1975, the defendant 
school district voted and decided to con-



"That the complaint o f the p la in tiff ho 
dismissed.

“ I t  is fu rth e r ordered, that the injunc­
tion against defendant be continued for a 
period o f  10 days from  the date o f this 
O rder anti i f  the North Dakota Supreme 
Court has not acted during this time, said 
injunction will automatically term inate."
At the end o f  the tria l, the tria l court 

made the fo llow ing o ra l memorandum -'pin­
ion:

“ W ell, in this case, as in the other two. 
the C ou rt’s function here is to determine

mm.
m m

N. D 8 1 ! )PE T ER S  v. BOWMAN PU B . SCH. D IST . NO. 1
Cite a» 531 N .W .2 (I817

template the nonrenewa! o f p laintiff's 
teaching contract and sent him notice o f 
such contemplated nonrenewa!.

"That on April 3, 1975, the p la in tiff, 
together with his attorney, appeared at 
the defendant school district meeting and 
the defendant school district explained 
and gave the p la in tiff its reasons fo r tee 
contemplated nonrenewa! o f his contnttf

"That on April &, 1975, the defendant 
school district decided not to renew the 
plaintiff's contract hy a majority vo le ."

And the fo llow ing conclusions o f law-

"Thai the Court has jurisdiction over 
a ll the parties and o f the subject matter 
o f this action.

“ That the defendant school district's 
procedure in nonrenewing the p la in tiff ’s 
teaching contract was valid under the 
law.

whether the school hoard followed the 
law and the procedure as set out in the 
law in a-..ing on Mr. George Peters' con­
tract.

" I  don t think then is s in  qu> ,..n 
that the meeting o f March 1th. the la tte r 
portion o f it where they went into execu­
tive session did violate the provisions o f 
Section 44 04 19. under which a ll meet­
ings o f a school hoard must he open to 
the public. I think that the prec-dent 
that is cited hy Mr. Chapman Qu::st c 
Kiuulson, a Minnesota case, {’276 Minn. 
3-10) 150 N.W.&I 199, is valid and any 
offic ia l action taken o f the School Board 
would be void.

“ Unfortunate ly , I wouldn't know what 
to void. There was nothing voted on. It 
was ill done at a subsequent •reeling on 
March IS lh , if 1 have got the correct 
d: r , which u'iis an open meeting and did 
comply with the law. It's my feeling 
that once there is an illegal im eting, il 
can’ t change every meeting thereafter. I 
feel that i f  any one o f  these motions hail 
been presented at this March 4th meet­
ing, it wotdd certainly render it invalid 
and the nonrenewal contract would he 
illegal and he would he reinstated to hi.s 
position. The o ffic ia l act inn was March 
18th, which was a legal meeting

“ It is the finding o f the Court that the 
school board did fo llow  a ll o f the provi­
sions o f Section 15-47 27 and the school 
board did fo llow  all the provisions o f 15 
47 38, particu larly subsection 5; and that 
the procedure in not renewing Mr Peters’ 
contract was valid.

“ They did discuss with him the reasons 
fo r his nonrenewal and they related to 
the ability, competence and qualifications 
o f a teacher as a teacher us required by 
the Supreme Court in the ease o f Ming 
Wilt I rose School Bonn! [N .D .,] 217 N.W .24 
781.

"W e have not gone into the validity or 
invalidity o f these reasons. They may he 
trumped-up charges, o r they may 0e just 
as valid as a man can say. We have 'O
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way o f knowing, nor do we go into that 
at a hearing o f this kind. That is a 
discretionary matter left, up to the school 
board. The school board members are 
elected officials. They must discharge 
their duties. They have to use their dis­
cretion in how they vote. The o e ’ v  ones 
they answer to is the voters. I f  they 
follow the law they don’ t have to answer 
to the Court any fu rthe r than ju s t fo llow ­
ing the proper procedure and doing 
things in a legal manner. I don't see 
anything that’s, been wrong here.

“ I t ’s the conclusion o f the Court here 
that the action o f the school hoard in not 
renewing the contract o f George Peters is 
valid and the Complaint is dismissed."

(The remaining portions o f the memoran­
dum opinion do not relate to any issue 
before us.)

ISSUES 
Peters describes the issues as:
1. Does the fa ilu re o f the school hoard 

to take action approving the giving o f a 
letter o f contemplated nonrenewal to a 
teacher at a valid meeting o f the board 
vitiate the entire nonrenewa! procedure**

2. Where the entire discussion concern­
ing the evaluation o f a teacher and the 
reasons fo r the contemplated nonrenewal is 
conducted a l an invalid "executive session" 
o f the school board but the actual decision 
to send the le tte r o f nonrenewal is taken at 
a later open meeting o f the ‘ nmrd, is the 
sending o f the letter o f contemplated non- 
renewal a vaiid action o f the hoard?

DEC IS ION  
1 and 11

The two issues slated by Peters are so 
interrelated we find it unnecessary to an­
swer tlu m separately.

[1 ] Everyone concedes lh a l the execu­
tive session conducted hy the school district 
on March 4 .1975 , fo r the purpose o f teacher 
^valuation violated 5 44 P i 19, S’ D.C.C, 
The trial court so held.

R EPO RT E R . 2d SE R IE S

[2 .3 ]  The minutes o f the March 4 meet- 
ing, and the testimony at the tria l, clearlv 
indicate that an o ffic ia l board meeting was 
closed and that its purpose was "teacher 
evaluation." The superintendent and the 
principal made recommendations on rehir­
ing and stated reasons.

The firs t o ffic ia l action taken upon these 
recommendations, without disclosure or dis­
cussion, occurred at the open meeting on 
March 18, 1975.

The tria l court’s ru ling indicated that it 
could void action only when it is taken at an 
invalid hoard meeting. We do not agree.

W ithout implying that in every case ac­
tion taken upon the basis, o f information 
learned outside of an offic ia l and legal 
board meeting is void, we find the action o f 
the school district in this case a clear at­
tempt to evade § 44 -04-19, N.D.C.C.

When the offic ia l action o f the school 
district is clearly the product o f ar illegal 
meeting, documented in the minutes, and 
not clearly denied in the testimony, such 
o ffic ia l action is invalid even though such 
o ffic ia l action is taken at an otherwise legal 
meeting.

The provisions o f § -14 04 19, N.D.C.C. 
(requiring that all meetings o f public or 
governmental Indies he open lo  the public, 
except as otherwise specifically provided by 
law ) were violated by the school district and 
the action therea fter taken to not renew 
the contract o f George Peters was void.

The district court, in denying the applica­
tion fo r temporary injunction, abused its 
discretion.

The judgment is reversed and the case is 
remanded with instructions to the district 
court to direct the school district to recon­
sider l he action whereby i; determined not 
to renew its contract with George Peters.

141 I f  the school district, a fte r reconsid­
eration at an open meeting o f the school 
hoard, redetermines that Peters sho dd he

t e n .  8
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Petitions were filed tc enjoin the Secre­
tary o f State from  placing on ballot for 
re fe rra l the legislature's ratification o f pro­
posed amendment to the United States Con­
stitution popularly known as the Equal 
Rights Amendment. The Supreme Court, 
Vogel, .J., held that the ratification by the 
legislature o f the federal constitutional 
amendment was not subject to referendum 
under sta t-' lav/, and that petitions propos­
ing a ref*-. mdum o f resolution ratify ing 
amendment which were ineffectual fo r pro­
posed purpose could not be construed to call 
fo r a nonbinding plebiscite or straw vote.

Injunction granted.

5. Constitutional Law <3=91
Plebiscite or straw vote is permissible 

method by which lo  petition fo r redress o f 
grievances under State and Federal Consti­
tution. U.S.C.A.Const. Amend. 1; Const.
4 10 .

Syllabus by the Court

1. Ratification o f an amendment to 
the United States Constitution is not legis-

yv. ;
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STA TE  EX R EL . A SKEW  v. M E IE R
Cite as 231 N .\V .2d S2 I

sent a notice o f contemplated nonrenewal, 1. Constitutional law  
appropriate notice ami hearing should be 
afforded to him pursuant to § 15 -17-38(5),
N.D.C.C. Because the dates specified for 
procedures under §§ 15 -47 -27  anti 15 47 - 
38(5), N.D.C.C., cannot now be met, the 
district court should specify reasonable 
dates in lieu thereof.

Until such proceedings have been carried 
out, the school district is enjoined from 
employing a replacement fo r Peters.

Because a public question is in rolved, no 
costs are allowed on this appeal.

N. D

Ratification o f amendment to United 
States Constitution is not act o f legislation, 
but an expression o f assent to proposed 
amendment and is an exorcise o f power 
conferred by the Federal Constipation. 
U.S.C.A.Const. art. 5.

ER ICKSTA D , C. J ., and PAULSON , 
SAND and VOGEL, J.) , concur.

2. Constitutional L i  iv *^»lt)
Congressional selection o f legislature as 

agent o f state to ra tify  o r reject an amend­
ment to the United States Constitution does 
not perm it state to ra tify  by any other 
method or to review the ratification by 
referendum . U.S.C.A Const, art. 5.

3. Constitutional I-aw *=>10
Ratification hy state legislature o f fed­

eral constitutional amendment is not sub­
ject to referendum under state law. U.S.C. 
A.Const. art. 5; Const. § 25.

STATE o f North Dakota ex red. Donnie 
ASKEW  et al., Petitioners,

Hen M E IER , as Secretary o f State o f the 
State o f North Dakota. Respondent.

Civ. No. 9129.
Supreme Court o f North Dakota.

Ju ly  11, 1975.
Rehearing Denied Ju ly  30, 1975.

4. Constitutional Law <s=>10
Referendum petitions whose language 

was indicative o f an intent suspend oper­
ation o f resolution approving amendment to 
the United States Constitution were inef­
fectual to either require a referendum un­
der State Constitution o f legislature’s ra ti­
fication o f the amendment to the United 
States Constitution or to authorize a non- 
b ding plebiscite or straw  vote, a proce­
dure not authorized hy state constitutional 
provisions re lating to suspending the opera­
tion o f measure enacted by legislature. 
Const. § 25.
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nqt a proposed action may have a signifi­
cant environmental e ffec t and fo r assessing 
typical associated effects o f actions found 
like ly to require the preparation o f an ISIS 
(E C L  8-0313, sulxl. « pars, [b ] and [d] 
The regulation in quw.non (6 N YC RR  f i l7.- 
l l [ h ] )  is not irrational o r a rb itra ry . Rather 
it is c learly consistent with the legislative 
intent o f establishing a policy o f compre­
hensive assessment o f all related projects at 
an early stage o f review as opposed to an 
uncoordinated, individual review o f projects 
o r permit applications (see EC L  8-0103, 
subds. 5, 9; ECL 70-0103, subd. 5 ; ECL 
70-0117. subds. l[b j, 2).

[3 ,4 ]  The determ ination o f whether a 
proposed action may have a significant im­
pact on the environment is a m atter fo r the 
exercise o f discretion by DEC (EC L  8-0109, 
subd. 4). There ir a re lative ly low threshold 
fo r requiring an E IS , and where the record 
establishes that the agency identified re le­
vant areas o f environmental concern, look a 
"hard look" at those concerns and made a 
reasoned elaboration o f the basis fo r its 
positive declaration, that determination 
must be confirmed (see II.O.M.E.S. v. Nvv 
York Slate Urban Dev. Corp., 09 A.D.2* 
222, 232, 418 N.Y.S.2d 827). The DEC has 
met those requirements.

|5 ] Special Term erred in making find­
ings contrary lo  those o f DEC with respect 
to the short-term environmental effects o f 
the mining operation itself. There is a ra ­
tional basis fo r  that aspect o f the positive 
declaration and the court should not substi­
tute its own judgment (M atte r of Pell v. 
Board of Educ., 34 N.Y.2d 222, 231-232,. 356 
N .Y .S .’a I  833, 313 N.K.2d 321). The fact 
that DEC has included the potential e ffect 
o f the proposed subdivision by Charles Real­
ty as pu rl o f its consideration o f the envi­
ronmental impact o f the mining operation is 
consistent with the policy articulated in the 
statute and is not arb itrary , capricious o r an 
abuse o f discretion.

IG, 7] F inally we noie that even if DEC 
had abused its discretion in requiring an

T W W S ff lf l^ J i lT c jI f fo n ^ i ’ut not to i_
permit. I l  is only a fte r DEC gives the 
required notice o f the application and holds 
a public hearing, i f appropriate, (sec ECL 
70-010°, subd. 2; ECL 70 0119, subd. 1; 0 
NYCRR  G21.7 and 021.8), that a final deter­
mination can Ih* made.

Judgment unanimously reversed without 
costs and petition dismissed.
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ln the M atter o f the Application o f 
Lucille HR ITT, et al., Respondents,

v.
The COUNTY OF N IAOARA, The Niaga­

ra County Legislature, Edward I). Lewis, 
Anthony F. Quaranto, Dominic L. Pc- 
nalc, W alte r rpdak, A rthur V. Curcionc, 
Daniel J. White, Henry J. Huchalski, 
Doris Skin ington, Lloyd J. O’Connor, Jo ­
seph J. Tyree, James A. Sacco, Russell 
C. Parker, Anthony J. Manna, Dr. John
II. (icorge, Itronislaus Pienta, John Clii- 
asera, Richard M. Shanley, Russell C. 
Parker, Chairman, N iagara County Ix <r- 
itdutiire, Whitney E. Hnrnum, C lerk, N i­
agara County leg is la tu re , John V. S i­
mon. County Attorney, Morton II . Abra- 
mnwitz, Asst. County A ttorney, Appel­
lants.

Supreme Court, Appellate Division, 
Fourth Department.

June 26, 1981.

In Article 78 proceeding, |H!titioners 
challenged reapportionment o f county legis­
lature. The Niagara Supreme Court, S til­
ler, J., annulled rcapportionmenl plan, en­
joined county legislature from bolding pub­
lic bearing scheduled on proposed local iaw, 
directed legislature lo  initiate new roap|>or- 
tionmenl plans with fu ll legislator partici-

I

future reapporR.mmnnt committee or le, 
lative meetings lie open to the public on 
proper notice, and appeal was taken. The 
Supreme Court, Appellate D ivisionoujti c m c  vw u. >,
Schnepp, J .. held that: (1 ) Open Meetings 
Law was not shown to be inapplicable to 
meetings, a t which county legislators b e ­
longing to m ajority pdlitical party discussed 
rcapportionmenl, on basis o f contention 
that they were not meetings o f a public 
body fo r purpose o f condurling public busi­
ness; (? ) such meetings and meeting involv­
ing ad hoc legislative commit le e  did not 
violate Open Meetings Law, in light o f fact 
Jh a l no quorum o f the legislature was 
present at any o f the meetings: (J ) techni­
cal violation o f Open Meetings Law consist­
ing o f fa ilu re to conspicuously post public 
notice in regard to tne ad tine legislative 
committee's meeting did not w arrant the 
sanctions imposed by tria l court; and (4 ) 
petitioners were not entitled to re lie f on 
theory that their due p rie s '- rights were 
vHatcd because reap,* m it plan was 
ijeveloped without fu ll p.  ̂participation.

Judgment reversed, and petition dis­
missed.

Hancock, J ., specially concurred and 
filed opinion.

1. Counties c=>f>2
0 |m;ii Meetings Law was not shown to 

be inapplicable to meetings, a t which coun­
ty legislators belonging to m ajority political 
party discussed rcapportionmenl o f county 
lej 'daturc, on basis o f contention that they 
were not meetings o f a public body fo r 
purpose o f conducting public business; po­
litical caucus exemption did not apply lo  
majority political party's closed session 
meetings to discuss matters o f public busi­
ness. Puhiic O fficers Law §§ 97, suhds. 1, 
2. 98(a), 103, subd. 2.
2. Counties = 5 2

Meetings, at which reapportionmcnt o f 
county legislature was discussed by legisla­
tors belonging to m ajority political party 
and hv ad hoc legislative committee consist-

vfolate
that no quorum o f the leg rla tu re  was 
present a t any o f the meetings. Public 
O fficers Law §§ 97, su!mI. 2, 98(a).
3. Counties = 5 2

Not every violation o f Open Meetings 
Law automatically triggers its enforcement 
sanctions. Public O fficers Law § 102, subd.
1.
1. Counties = 5 2

Technical violation o f Open Meetings 
. Law , consisting o f fa iling to conspicuously 

|iost public notice in regard I > ad hoe legis­
lative committee's meeting which involved 
rcapportionmenl o f county legislature and 
which was attended by the press, did not 
w arrant imposition o f sanctions under 
which rcapportionmenl plans were annulled 
and legislature was enjoined from  holding a 
puhiic hear'ng scheduled on promised local 
law. Public O fficers Law §§ 99, suhd. 2, 
102, subd. 1.
5. Constitutional Law <=274.2(3)

Petitioners were not entitled to re lie f 
on theory that their due process rights were 
violated because reapporlionmeid plan fo r 
county legislature was developed without 
fu ll puhiic participation, in light o f fact that 
a reapportion men I plan bad not been enact­
ed, but rather, a resolution called fo r a 
public hearing on reapporlioiitiienl plan. 
U.S.C.A.Const. Amends. 5, 14; Municipal 
Home Rule Law § ID, sulnl. 1, par. a(l-'l).

John V. Simon, Niagara County A lly ., 
Lnekport, fo r  appellants; W a lle r Moxhnm, 
Lnck|m rl, o f counsel.

F. Warren Knlm, Niagara Falls, fo r re­
spondents.

Hefore SIMONS, J. P., nnd HANCOCK, 
CALLAHAN , OENMAN and SCHNEPP , 
J J .

SCHNEPP . Justice.
This Article 78 proceeding involves a 

clinllenue to the reapporlioiunenl o f the



ara County (County) reapportionmont plan, 
as reflected in proposed Local Law , No. 2, 
1981, was ( l j  prepared in violation o f the 
Municipal liome Rule Law (§ 10, subd. 1, 
par. a, sub par. [13], cl. [c]), which requires 
utilization o f "the latest statistical in fo rm a­
tion obtainable from an o ffic ia l enumer­
ation", (2 ) planned at closed meetings in 
violation o f the Open Meetings Law (Public 
O fficers Law, art. 7), and (3 ) prepared in 
violation o f due process. Petitioners chal­
lenge the procedure used by respondents 
(the Democratic majority members o f the 
County Legislature, Edward D. Lewis, a 
Republican legislator who voted with the 
m ajority , the County and assistant County 
attorneys, and the Clerk o f the County Leg­
islature) to develop the reapportionment 
plan. Petitioners seek a judgment, inter 
alia, declaring that the proposed local law 
adopted by the County Legislature was 
adopted in violation o f these statutes and 
restraining respondents from  taking fu r ­
ther action on the proposed law. Respon­
dents cross-moved fo r dismissal.

I t  appears that the prelim inary structur­
ing o f legislative district lines and the 
d ra fting  o f a rcapportionmenl plan were 
firs t undertaken in October, 1980 under the 
direction o f the County Attorney. As o f f i ­
cial census data fo r the County was then 
unavailable, prelim inary data was reviewed 
and, by February, 1981, some district lines 
were drawn on County maps. Rcappnrlinn- 
ment had been discussed a t meetings o f 
individual Democratic legislators on March 
7, and 21, 1981. At the March 7 meeting 
the assistant County attorney, Motion 
Abramowitz, presented a map which was 
revised from  the March 21 meeting to re­
flect objections raised by the participants. 
Fu rther objections were raised and i l was 
understood that fu rther revisions In the 
plan would lie at! emitted. During this time 
Abramowitz also met and discussed the rc- 
apporlionment with a group o f Repultlici.it 
legislators. A fte r the receipt on April 3, 
19,31 o f tite final census data, Russell C.
I. Respondents allege in their answer and re­

turn that the April 20, 1081 meeting "was a

April 7, 1981 appointed an ad hoc legislative 
committee, consisting o f 4 Democrats and 3 
Republicans to bring the reapportionment 
plan before the leg is la tu re . Parker, a 
Democrat, also served on the committee. 
The ad hoc committee's first meeting was 
held on April 15, 1981 at which, in the 
presence o f the press, Abramowitz present­
ed a proposed rcapportionmenl plan. By a 
party-line vote the committee passed a mo­
tion "that the Resolution calling fo r the 
Notice o f Public Hearing" on the proposed 
rcappnrtinnmcnt plan lie placed on the 
April 21, 1981 County leg is la tu re  meeting 
agenda, On April 20, 1981 a Democratic 
caucus 1 was held to evaluate the plan a l 
which I I o f the 10 Democratic legislators, 
including Parker and 3 other members o f 
the ad hoe committee, were in attendance. 
At Ibis meeting Abramowitz presented a 
proposed final plan and submitted maps 
which incorporated modifications made a f­
ter the April 15 ad line committee meeting. 
On April 21. 1981 the ail hoc committee 
again met and the assistant County attor­
ney presented the revised maps and plans, 
which included additional changes made 
earlie r that day and. a fte r discussion, the 
plan was approved. The resolution o f April 
15 calling fo r a public hearing was then 
amended lo  ret,'eel the changes in the rei|>- 
portiommml plan. Later lh a l day the 
County Legislature approved a resolution 
se lling  May 5, 1981 as the date fo r the 
public hearing on llie proposed reapportion- 
m,'nt plan. The votes on ail resolutions, 
except fo r Lewis' vole, were along party 
lines.

Following a hearing in the Article 78 
Iirocccding llie Tria l Court held that the 
April 20, 1981 caucus. Hie ad hoc commit tec 
meetings, anil o ilie r meetings o f Democrat­
ic legislators violated tin.1 Open Meetings 
Law and Unit the reapporlionment plans 
were developed without due process o f law 
" tjiroug li proper legislative action". Re­
spondents appeal from the judgment which

polilir.’ii caucus only"

A?
31* »«. App.Div., +40 N.Y.S.Zdl 790

directed that the O m i ly  and the County 
Legislature lie named parties res|>oiulent, 
annulled the rcapportionmenl plans, en­
joined the County Legislature from  holnlng 
the public hearing scheduled fo r May 5, 
1981 on proposed loca l Law. No. 2, 1981, 
directed the Legislature to initiate new re- 
apporlionmenl plans with fu ll legislator 
partic;,.at. v and public input fo r the Coun­
ty, a id  ordered that all futu re reapportion- 
ment committee or legislative meetings be 
open to the public upon proper notice.

11 In itia lly we point out that the eon-

lieen variously construed and, contrary to 
respondents’ assertion, is inapplicable to 
closed-session meetings o f the majority po­
litica l party to discuss matters o f public 
business (Mailer of Sciolino e. Ryan, supra),

[2 ] The determinative issue is whether a 
Quorum was present ;it these nicotines 
which allegedly violated I in* Open Meetings 
Law, 'j'lie statutory requirement o f a Quo­
rum is paramount because the existence o f 
a quorum at an informal conference nr
agenda session "permits 'the crystallization

I I I 1 1 1 1 1 1 1 1 1 1 )  U V .  |  M / I  II I*  VI li f t V b l l V  <.<>11 — —............. -  ■' I— "  I . .  . I  ■

tentinn o f respondents that the meetings o f o f secret decisions to a point j ust short o f
the Democratic legislators were not subject ceremonial acceptance i Adkins, (lovcrn-*«■ ■ ■- - - — . . ■■ • - ■ j .1 f<_. . .1.: i_v _i   | ii.. „  X* ......
to the Open Meetings Law because they di
not constitute meetings o f a “ public body 
fo r the purpose o f conducting public busi- 
ness" is without merit. The statutory di­
rectives arc clear: "E very meeting o f a 
public body shall lie open to the general 
public" (Public O fficers Law, § 98 suhd. 
|n ]). A public body is defined as "a  ay enti­
ty, fo r which a quorum is required > ti order 
lo  conduct public business and which con­
sists o f two or more members, penonning a 
governmental function fo r the state nr fo r 
an agency o r department thereof, i.r  fo r a 
public corporation . . .  or committee nr sub­
committee or other sim ilar body o f surh 
public body" (Public O fficers Law, § 97, 
subd. 2). Meeting is defined as "the offic ia l 
convening o f a public body fo r the purpose 
o f conducting public business" (Public o f f i ­
cers Law, § 97, subd. 1). In interpreting 
and applying these provisions the courts 
have construed the Open Meetings Law lib­
e ra lly  and have held that gatherings by a 
public body to discuss public business fa ll 
within its provisions (M utter of Orange 
County 1’iibn., Die. of Ottmvny Newspapers 
v. Council of City of Newburgh, 45 N Y.2d 
9 4 : , 411 N.Y.S.2il 564, 383 N.E.2d 1157; see 
Matter of Sciolino v, Ryan, HI A .DIM 475, 
440 N.Y.8.2d 795 [1 9 8 l|; Matter of .Syra­
cuse United Neighbors City o f Syracuse, 
80 A l).2d 984 , 437 N .Y .S 2d 466). Il is o f 
no significance that formal action is not 
taken or that such gatherings are denomi­
nated "work sessions" o r "agenda sessions". 
Moreover, the political caucus exemption

n en l in the Sunshine, Federal Bar News, 
vol. 22, No, 11, p. 317)" (A/aIter of Orange 
County Pubs., Die. of Of tan ay A’owspa/iers 
v. Council of City of Newburgh, 60 A .P.2il 
409. 416. 401 N.Y.S.2d 84, a ffd . 15 N.Y 2d 
947, 411 N.Y.S.2(I 564. 3X3 N.E.2-1 1157, 
supra). Since no quorum o f the leg is la tu re  
was present at the caucuses on March 7 and 
21, tlie T ria l Court erred in finding that 
these meetings violated the Open Meetings 
Law. Furthermore, a quorum o f the Coun­
ty Legislature was not present til the April 
20 caucus since a quorum o f that La ly  
constitutes 16 legislators and only 14 were 
present. Nor was there a quorum o f the nil 
hoc committee at that meet ing since a quo­
rum o f I lull committee constitutes 5 mem­
bers and only 4 were present. Although 
the T ria l C irt excluded Parker in its de­
termination its to the number o f committee 
memiiers required lo  make up a quorum on 
the ground that he was an ex officio mem­
ber o f the committee and concluded that a 
quorum constituted 4, even under this con­
struction a quorum was not present because 
Parker was I o f the I ad hoc i i ic iu Ih.th 
present nt the caucus. Tin* court could not 
exclude Pa rker to determine the number 
necessary to constitute a quorum and then 
include him to conclude Unit a quorum o f 
the commit lee was present TJhns. since a 
quorum was not present at any o f these . 
meetings there was no violation o f the Oneii. 
^Meetings Law .

[3, ! | Although a technical violation or-
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opportun ity to present statements, a rgu  
ments, o r contentions in w riting , w ith or 
w ithout opportunity to present the same 
o ra lly . The State agency zbaiii consider 
a ll re levant m atter presented to it before 
adopting, amending o r repealing any 
regu lation .

In  any hearing under this section the 
State agency o r its du ly authorized rep ­
resentative shell have au th o rity  to ad 
m in ister oaths o r a ffirm ation s, ami may 
continue o r  postpone such hearing from  
time to time to such time arid at such 
place as it sha ll determ ine.

Sec. 8. R igh t to Petition . Except 
where the righ t to petition to r adoption 
o f a regu lation Is restricted by statute 
to a designated group o r where the fo rm  
•o-t procedure fo r such a petition is o the r­
w ise nrescrlbed by statute, any inter- 
esu'tj person may petition a State agency 
requesting the adoption o r repeal o f a 
regu lation as provided in tills a rtic le . 
Such petition sha ll state c lea rly  and 
concisely:

( I t  Tito substance o r nature o f the 
regu lation , amendment, o r  repeat re ­
quested;

«.t) Reference to the au thority  o f 
the State agency to take the notion re ­
quested,

Sec. 9. Procedure on Petition . Upon 
receipt o f a petition requesting the adop­
tion, amendment o r repeal o f a regu la ­
tion pctsuatv. to this artic le , a State 
agency sha ll within 30 days deny the 
petition * it w riting o r schedule the m at­
te r fo r  public hearing pursuant to Sec­
tions 5. G, and 7 o f this artic le .

Sec. 10. Retroactive Action: U n iitn  
tloii. A ll regu lations promulgated by an 
agency sub ject to this Act which are 
p rim a rily  legislative in nature sha ll have 
prospective effect only . Any regu lation 
adopted pursuant hereto which is p ri­
m arily  an "in terpretative regu la tion" 
..trail have retroactive e ffect on ly if the 
agency adopting It has adopted no p rio r 
inconsistent regu lation o r has fo llowed 
no p rio r course o f conduct inconsistent 
with said regu lation. Silence o r fa ilu re  
to pursue any course o f conduct sirall be 
deemed p rio r inconsistent conduct.

A rtic le  V 
•jludiciul Review

Section 1. C ou rt Review. Any in ter­
ested person may obtain a jud ic ia l de­
claration ns to tit? va lid ity o f any regu­
lation by bringing an action fo r  dec la ra­
tory re lie f In the superio r court in 
accordance w ith the provisions o f the 
Code o f C ivil Procedure and in addition 
to any other ground which may exist, 
such regu lation may be declared to be 
invalid fo r a substantial fa ilu re  to com­
ply wi 'i the provisions o f this chapter 
or. in the case o f an emerge icy regu la­
tion o r order o f repeal, upon the ground 
that tiie facts recited in the statement 
do not constitute an emergency •. '-thin 
the provisions o f  Section 2 (2 ) o f A rti­
cle -t.

A rtic le  VI 
Agency Meeting Public

Section t. Agency .Meetings Public. 
A ll meetings o f governing bodies o f a ll 
S la te  and local government agencies, 
including municipalities, b o r  o u g b s. 
school boards and a ll o ilie r hoards, 
•agencies, assemblies, councils, depart­
ments, divisions, bureaus, commissions 
o r organizations I advisory o r otherw ise), 
o f the State o r local government, sup­
ported in whole o r in part by public 
funds o r  entrusted with the expending 
o f public funds, except Juries and such 
other agencies us shall be expressly 
exempt by the Leg islature , sha ll be 
public meetings, but the public may be 
excluded on ly from  such portions thereof 
us deal with matters, the immediate 
knowledge oi which would cissleteriousiy 
a ffect tiie finances o f the government 
unit, o r  that deal with subjects that, 
tend to prejudice the reputation ami 
character o f persons. When meetings 
are held at which such excepted sub;, ets 
are to tie discussed, the meeting must 
firs t be convened as a public meeting, 
anti tin* question o f holding an executive 
session to discuss matters that come 
within the two exceptions shall be de­
termined by a m a jo rity  vote o f the 
agency, and no subjects -'an be con­
sidered at such executive session except 
those as are mentioned in the motion 
•■ailing fo r the executive session, and i o 
action sha ll be taken at said executive 
session.

(2 ) The reasons fo r the request;
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Requiring that the meetings of agencies of the state and its 
subdivisions be open to the public with certain exceptions.

m m m w w

mm.

BE IT ENACTED BY THE LEGISLATIVE O f  THE STATE O f  ALASKA

• Section 1. A3 44.62.310 Is repealed and re-enacted to read: 

Sec. 4dj.52.310. AGENCY MEETINGS HJBLIC. (a) All 

meetings of an adinInl.itratIve body, board, commission, com­

mittee, subcommittee, authority, council, agency, or other 

organisation, Including subordinate units c.* the above 

groups, of the state or any of Its political subdivisions, 

Including but not limited to municipalities, boroughs, school 

boards, and all other board3 , agencies, assemblies, councils, 

departments, divisions, bureaus, commissions or organisa­

tions, advisory or otherwise, of tne state or local govern­

ment supported ln whole or in part by public money or 

authorized to spend public money, are open to the public 

except as otherwise provided by this section.

(b) If oxcepted subjects are to be discussed at a 

meeting, the meeting must first be convened as a public m eet­

ing and the question of holding an executive session to



discuss matters that come within the exceptions cont&<£ 

in (c) of this section shall be determined by a majorlfi 

vote of tne body. Ho subjects may be considered at tj3 

executive session except thoBe mentioned in the motion­

ing for the t icutive session unless auxiliary to the ̂  

question. No .ctlon may be taken at the executive 3etlv
(c) The following excepted subjects may be diacjii 

in an executive session:

(1 ) matters, the immediate Knowledge of wfild 

would adversely affect the finances of the government ig,

(2 ) subjects that tend to prejudice the reps 

tlon and character of any person, provided the person sf 

request a public discussion;

(3 ) matters which by law, municipal charter^ 

ordinance are required s.o be confidential.

(d) Tnls section does not apply to Judicial or 

Judicial bodies when holding a meeting solely to mane Ij1 
decision in a adjudicatory procet-Ji g, or to Juries,*'

ii
parole or purdon boards

(e) Reasonable public notice shall be given for t 

meetings required to be open under this section.

(f) Action taken contrary to this section is vcl£.

Approved by Governor March 30, i960 
Actual effective date: June 28 , 19<

w f f l m
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d i o p t e r  No ,S ou r c e

Relating to public agency meetings

BE IT ENACTED BY THE LEGISLATURE O F  THE STATE O F  ALASKA;

* S e c t io n  1 . AS 44 . 6 2 . 3 1C (a ) la  amended to  re a d :
(a) All meetings of a legislative body or of an ad­

ministrative bcrty, board, commission, committee, subeomnlt 
tee, authority, council, agency, or other organization, 
Including subordinate units of the above groups, of the 
state or any of Its political subdivisions, including bur. 
not limited to munle Ipal it tec, boroughs, 3.:hool bcaris, 
and all other board::, agencleti, assemblies, councils, 
departments, divisions, bureaus, commissions or organisa­
tions, advisory or otherwise, of the state or local govern 
ment supported In whole or ln pirt by public morey or 
authorised to spend public money, are open to the puellc 
except as otherwise provided by this section.

* Sec. 2. AS 44.62.310(c)(1) Is amended to read:

(1) matters, the Immediate knowledge of which 
would clearly have an adverse effect upon the finances of 
the government unit;

* Sec. 3. AS 44.62 Is amended by adding a new section In 
Article 6 to read:

Sec. 44.62.3X2. STATE POLICY REGARDING MEETINGS.
( a )  It la the policy of the 3tate that

(1) the governmental units mentioned in sec. 
’10(a) of this chapter exist to aid ln the conduct of the 
people's business;

m m m  

::M W t

y.
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Chapter 9?

(2 ) It is the Intent of the lav that actions of 
those units be taker, openly ar.d that their deliberations 
be conducted openly;

(3) the people of this r.tate do not yield their 
sovereignty to the agencies which serve them;

(4) the people, in delegating authority, do not 
give their public servants the right to decide what is 
good for the people tc know and what is not good for them 
to know;

(5 ) the people's right to remain Informed shall 
be protected sc that they may retain control over the 
instruments they have created.

(t) Sec. 210(b)(1) of this chapter shall be construed 
narrowly ln order to effectuate the policy stated ln (a) 
of this section and tvold unnecessary executive sessions.

Providing ».t
amcunt er <. capita;

BE n ENA TV! 9

; rr» fw *t»
lftu<"' » , . . . •  
r t s t '  »'■ 
ert r :• • 
shs'.! n» !"'(*•■ v ir :•••"» vwi.r,-

Approved by governor: .Tunc 197?
Actual effective dat.e: August 31, 197?

: v % I
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BE IT ENACTED  BY THE LEGISLATURE OF THE STATE O F  ALASKA :

* Section 1, AS 14.40.160 la repealed and re-enacted to 1 1:
Sec. 14.40.160. BOARD MEETINGS PUBLIC, MEETING NOTICE, 

PUBLIC FACILITIES. (a) The provisions of AS 44.62. i 10
apply to meetings of the Board of Regents. Alt meetings af 
the board, Its committees or subcommittees, are open to 
the public and press except as otherwise provided ln 
AS 44.62.310(c). The findings of ar. executive session shall
be made a part of the record of the proceedings of the
Board of Regents. All records of the meetings and proceed­
ings shail be open to Inspection ty the public and the
press at reasonable times.

(b) The hoard may determine the time and place of Its 
meetings. However, 30 days notice Is required for all 
regular meetings and 10 lays notice la required for special 
meetings of the board, Its committees ar subcommittees 
called under the bylaws or rules of procedure of tr.e bcari. 
Emergency meetings may be called without notice.

(c) The Board of Regents shall provide adequate 
facilities for members of the public to attend the meetings 
of the board, Its committees or subcommittees.

* - , ■
* Sec. 2. I.j 44.62.310(a) Is amended to read: !l J

(a) All meetings of a board of regents or of an 
administrative body, board, commission, committee, subcom­
mittee, authority, council, agency, ar other organisation, 
Including subordinate units of the above groups, of the 
state or any of Its political subdivisions, Including but

m m '
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S ource

Relating to public meetings

BE I f  ENACTED BY THE LEGISLATURE O F  THE STATE O F  ALASKA

* Section 1
(a) All ’routings of 3 legislative body, of a board of 

regents, or of .»» administrative body, bon'd, oomntasien, 
committee, subccnunlttee, authority, council, igeney, r 
ocher organisation, including subordinate units jf the ibove 
groups, of the state or any of Its political subdivisions, 
Including but not U n i t e d  to municipalities, boroughs, 
school boards, and all other boards, agenr’is, assemblies, 
councils, departments, divisions, bureaus, commissions or 
organizations, advisory or otherwise, of the state or local 
government supported 1 n whole or Lit part by public money or 
authorized to spend pub 11: money, are open to the public 
except as otherwise provided by this section. Except when 
voice votes art* authorized, the vote shall be conducted Ln 
such a manner Chat the pub Lie may know the vote of each 
person entitled to veto. This section does not apply to any 
votes required to be taken to organize the afore-mentioned 
bodies.

TWfeja'jf'

K . . .

Approved by governo; 
Actual effective da

une 18, 
Septemoe

W ’-riS’.’te'tV*SSS tu itf ->1
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sion program or other uses must he turned 
over to the Department o f Revenue where 
they are placed in a separate fund.10 This 
fund, denominated as a trust fund, shall 
also include a ll monies derived by the U n i­
versity from  the sale o r lease o f lands 
granted by act o f Congress. These funds 
shall be invested by the Department o f 
Revenue in interest-bearing securities as 
approved by the governor.16 The proceeds 
from  the sale or lease o f lands granted to 
Alaska fo r University purposes by acts of 
Congress shall be deposited in the state 
treasury by the board o f regents.17 The 
governor is the person authorized to make 
all certificates required hy law  or by regu­
lations o f the federal Departments o f Ag­
riculture or In terio r to entitle the state to 
grants o f 'nonet for the benefit o f state 
colleges o ’: agricultural and mechanical 
arts authorized under acts o f Congress.1* 

F inally , there is the matter o f financing 
the operations o f the Un versity from  state 
funds. I r  1974 the total funding o f the 
University o f Alaska was over 41 million 
dollars. Approximately 65 per cent o f that 
amount, 2 ;3 m i l l i o n  dollars, was amuopri- 
ntcd by the legislature from  the statcb 
general fund.1®
i [2 ] Despite the degree o f constitutional 
as well as statutory autonomy the Un iver­
sity dea rly  possesses, we are o f the opin­
io n  that it must be considered to be an in­
tegral part o f the state educational system 
mandated by the constitution. In its con­
stitutional status it stands as the sirglc 
governmental entity which was specific,illy 
created by the people to meet the statewide 
need fo r a public institution o f higher edu­
cation. In this light, the University must 
be regarded as uniquely an instrumentality 
o f the state itself. Un like other public ed­
ucational institutions created to meet the

receive, manage anei invest money or prop­
erty obtained from  sources other than the 
state legislature o r by way o f federal 
appropriation.* In  addition, the legislature 
has provided that title and control or pos­
session o f land and personal property, oth­
er than monies, which arc devised, be­
queathed o r given to the University , shall 
be taken by the Un iversity in its corporate 
capacity acting thri ugh the regents o r an 
authorized agent, a»‘ d shall be entered in 
the perpetual inventory o f the University.® 
The hoard o f regents is also authorized to 
execute leases fo r  mining, agriculture, or 
other p. poses to the lands granted by 
Congress to the Un iversity fo r the benefit 
o f an agricultural college and school o f 
mines.10 In addition, the board o f regents 
may select the lands granted to Alaska by 
the Act o ; Congress approved January 21, 
1929, and may sell or lease such lands.11 
^frRut the University is also subject to 
some executive and legislative control. As 
mentioned, the constitution provides that 
the regents o f the University shall be ap­
pointed by tin governor, subject to con fir­
mation by the legislature.18 Furthermore, 
as 1 as been pointed out, the formulation o f 
university policy as well as the administra­
tion and disposition o f University property 
are made subject to legislative enactment. 
At the beginning o f each regu lar session o f 
the legislature the board o f regents is re­
quired to make a w ritten report to the leg­
islature showing the condition o f Universi­
ty property, a ll receipts and expenditures, 
and the educational and other work 
performed.1’1 ln  addition, the hoard must 
make an annual report to the governor 
which shall include a statement o f a ll trust 
funds the University' possesses.14

All monetary gifts, bequests o r endow­
ments received for the University cxpan-
ft. AS 1l-i.-Ki.170; AS M.-lO.&’SO. 14. AS 14.40.370.
9. AS 1•t. nv.’ so. 15. AS 14.-10.2SO.
10. AS M .au .W i. IG. AS 14.40.400.
I I . AS 11 -10.390. 17. AS 14.I0.3CO.
12. Nuni- 7 niljirn. IB. AS 14.10.450.
13. AS 14.40.100. 19. » nr. ch. 147, SLA
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needs o f  local areas, it exists constitution­
a lly  to act fo r the benefit o f the state and 
the public generally.

We reach this conclusion not only front 
article V I I  o f the constitution, which we 
construe to he the expression o f the w ill o f 
the people o f this state that there shall he 
an institution o f  higher learning within the 
scope o f  the constitutional mandate provid 
ing fo r public education, but also from the 
degree o f  control over the a ffa irs  o f the 
University which is exercised by the exec 
d iv e  and legislative branches o f our gov­
ernment, and from  the financial depend­
ence the University has upon tl c state.

It is true that the constitution has estab­
lished the University as a body corporate.'-’0 
The fact that the University has had con- 
fcrred upon it the status o f a juristic per­
son is not dispositive, however, o f our ru l­
ing in this case. There are several reasons 
why this structural approach may have 
been taken.-1 It may have been created as 
a corporation so as to simplify its transac­
tions with the federal government in ac­
cepting grants o f  lands, and to facilitate its 
dealings with other persons in leasing and 
selling the lands it acquires or in conduct­
ing general business activities. Also, this 
corporate status may have been chosen in 
order to shield the individual members o f 
the hoard o f regents from  personal liability 
in actions which might lead to a judgment 
fo r money damages against the University.

W hatever the framers' intentions, we 
have in the past recognized that corporate 
status alone is not determinative o f the 
question o f  whether o r not an entity per­
forming puhiic o r governmental functions 
is an agent or instrumentality o f the state.
20. Alaska Const, art. V I I . $ 2.
21. Unfortunately the records from our con­

stitutional convenlion o ffe r no help in dis­
closing the thinking of the d rifte rs on this 
matter.

22. 400 P22.I nt 651 n. 4.
23. 370 P.2d ut 724.
24. Xee aha Walker v. Alaska Stute Mortgage 

Ass’n, t i l l p.2d 245 (Alaska 1080). where the.

In Alaska State Housing Authority v. D ix ­
on, 496 P.2d 649, 651 (A laska 1972), we 
concluded that ASH  \ was a "state agen­
cy" within tile intendment o f  the Adminis­
trative Procedure Act even though it was 
created as a "puhiic corporate authority." 
In Dixuii we also construed the holding in 
Hridges v. A laska Housing Authority, 349 
P.2d 149 (A laska 1959), to the effect that 
the Alaska Housing Authority was not the 
state fo r purposes o f eminent domain pro­
ceedings, to mean ottlv that that agency 
was not "identical" with the sta te ."

The sannj general conclusion was 
reached in DcArmond v. A laska State De­
velopment Corp., 376 P.2d 717 (A laska 
1962). There we held that the act creating 
A SDC  as an “ instrumentality o f the state 
within the Department o f Commerce" was 
constitutional even though it a ls j provided 
that the agency was a corporation with a 
“ legal existence kidependent o f  and sepa­
rate from the state." We concluded that 
this latter provision was nothing more than 
"a declaration o f the legal relationship that 
most corporations have with respect to 
their creators." Such corporate status 
did not hav the effect o f removing ASDC  
from  the Dep.i'tmetu o f Commerce.

Although these decisions are not wholly 
dispositive o f the question before us,85 they 
are indicative o f the fact that this Court 
has not been disposed to treat independent 
corporate status as sufficient to require the 
conclusion that a given entity is not in fact 
part o f the State o f Alaska. W e recognize 
that the guiikposts fo r such an inquiry are 
to be found more in political and function­
al realities than m organizational for, uali-

reitsoniug of DcArmonii wun followed in con­
cluding (but ASMA was nor by virtue of its 
independent corporate nature an agency not 
within tlm Department of Commerce.

25. We are aware of the crucial fact that each 
of these cases dealt witli a corporate entity 
which hud been specifiddly declared in its 
organic act to he "within" a given executive 
department ° f (he state. That is not the 
ease liere.
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that the statute ’s g ran t did encompass tide- 
lands adjacent to the subsequently expand­
ed municipal boundaries. The state now 

this appeal.
In itia lly , we hold that the proper stan­

dard o f review fo r us to apply is the "inde­
pendent judgment" criterion since the only 
issue before us is a m atter o f statutory 
construction.* This was the standard ap­
plied by the superior court.

The state presents arguments base! upon 
legislative history, general rules o f statuto­
ry construction, and public policy. We find 
these unporsuasive.

The language o f AS 38.05.320(b), quoted 
in note 2 above, does not appear to be 
ambiguous or doubtful on its face. Certain 
classes o f municipalities, incorporated prior 
to April 1, 193-1, are given a right to ad ja ­
cent tidal lands, subject to the "preference 
rights" o f certain previous users o r develop­
ers. The April 1, 1964, date is the date by 
which the eligible municipality must have 
been incorporated. Once a city qualifies, its 
entitlement is to tidolands "between the 
mean high tide line in, or form ing the 
boundary of, [the municipality), and [the 
pierhead line, harbor line, o r other adminis­
trative ly drawn line)". Wc think that this
5. Set* Slate, Commcrcla' Fisheries Entry Com­

mission v. Templeton, P.2d 77. 81 (Alaska 
1979).

6. If the parties present arguments based on 
legislative history, the court reads and con­
siders them. We have rejected that formula­
tion o f the plain meaning rule which mandates 
that wc must disregard all legislative history If 
the statute's wording is clear and unambiguous 
on Its face. North Slope Borounh v. Sohio 
Petroleum Corp., 585 P.2d 534 , 540 n.7 (Alaska 
1978). To do so would overly restrict our in­
quiry. since reference lo  legislative history may 
provide an insight which is helpful to making a 
Judgment concerning what a statute means, id. 
at 540, and since words are necessarily inexact 
and ambiguity is a relative concept. United 
States v. United States Steel Corp., 482 F.2d 
439, 444 (7th Cir.), cert, denied. 414 U.S. 909, 
94 S.Ct. 229, 38 L.Ed.2d 147 (1973).

Consideration o f the legislative history may 
demonstrate that an ambiguity, although not 
apparent on the face o f the statute, does exist 
with respect to the legislature's use o f a partic­
ular term. However, If not, then we must ad­
here to die generul rule that if the language o f a

does set a lateral boundary, as well as land­
ward nnd seaward boundaries, fo r the 
tracts, contrary to the suite’s assertion. 
Thus, the facial meaning o f the statute 
woultl indicate that post-April 1, 1S64 ex­
pansion by cities which were incorporated 
before April 1, 1964, and are otherwise e li­
gible, c learly creates entitlements to the 
corresponding tidelands.

This c larity o f language, although it does 
not preclude the court from  examining the 
legislative history proffered by the parties* 
does place a greater burden on the state, a** 
the party seeking 1.0 dissuade us from giv­
ing the statute its appurent meaning, to 
demonstrate that the legislative history re­
veals some hidden ambiguity in the legisla­
tu re ’s usage o f terms, and resolves that 
ambiguity in that party ’s favor. Otherwise, 
the sUitute should he given its facial mean­
ing.

Here, we find it unnecessary to address 
the parties’ lengthy legislative history argu­
ments in fu ll, as the state has not convinced 
us that either the language or the legisla­
tive history reveals any ambiguity. Each 
party attempts to extrapolate its des'red 
result from  the history o f federal, te rrito i:- 
al, and state legislation passed concerning' 
■ ilaska ’s tidelands.7 The fact is that no

statute is unambiguous and expresses the in­
tention o f the legislature, it should not he modi­
fied or extended hy judicial construction. City 
A Borough o f Juneau v. Thibodeau, 595 P.2d 
026, 035 n.31 (Alaska 1979).

Thus, although it facially clear and unambig­
uous . iatute does not preclude ihe court from 
consideration of the legislative history, it does 
Indicate that the court need not explain its 
conclusion hy reference to that legislative his­
tory; the "plain meaning" o f the statute pro­
vides a sufficient basis on which to rest our 
decision. Although we reject the fictitious no­
tion that the court does not consider the legisla­
tive history, we think it remains true that the 
court need not address the legislative history In 
its opinion if the stctuie. even read in light of 
that legislative history, reman s clear and un­
ambiguous.

7. The steps in the legislative history are the 
1957 Act passed by the Territorial Legislature 
(ch. 184, SLA 1957); the 1957 federal Tidelands 
Act passed by Congress (Pub.L. 85-302, 71 
Stat. 623, 48 U.S.C. $§ 455-»55c); the 1959 Act 
passed by the new Alaska State Legislature 
(ch. 169, SLA 1959); a 1960 formul Attorney
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economics ami business. These studies dis­
cuss the utility o f various bidding methods 
under d iffe ren t assumptions concerning fu ­
ture oil prices, costs o f exploration and pro­
duction, and especially the expected field 
sizes. The Commissioner's knowledge o f 
expected field sizes was derived from  geo­
logical reports that must l>e kept confiden­
tial "  pursuant to AS 31.05.035(c) and AS 
38.05.035(a)(9).

In addition to these studies, the Commis­
sioner considered eighteen other factors . 
such us the number o f bidders, the division 
o f risk between lessees and the state, and 
development efficiency, ln  Kelly v. Znmar- 
cllo, -',86 P,2d 906, 912 -13  (A laska 1971), this 
court acknowledged the complexity o f the 
bidding method determ ination and the ne­
cessity o f the Commissioner to "evaluate a 
number o f imponderables within his field o f 
expertise."

R. Is the Bidding MetIki ' for the Din- 
kuin Bunds Tracts Substantively Val­
id?

17) The p la in tiffs  contend that the use 
o f the cash bonus/sliding scale royalty 
method fo r the disputed Dinkum Sands 
tracts does not achieve the objectives found 
in AS 38.05.1,sO (aH l) and is thus unreason­
able. More specifically, the p la in tiffs  claim 
that 'his bidding method will not maximize 
ecc ■ ,mic return to the state. They cite 
sov Till studies showing that the cash 1k>- 
nus/sliding scale roya lty method will max­
imize economic return to the state only if 
there are not high quantities o f oil m the 
land. Considering the extremely high bids 
fo r the Dinkum Sands tracts and other evi­
dence o f commercial quantities o f oil in 
those tracts, the p la in tiffs  conclude that the 
Commissioner’s choice was inappropriate.

The p la in tiffs' argument is untenable. 
F irst, this court must review the Commis­
sioner's decision at the time it was made 
and avoid any postsale analysis. Second, 
the p lain tiffs ignore the studies that strong­
ly support tin Commissioner's selection, and 
tliev did not have access to the confidential

information at the Commissioner's disposal. 
Finally , the Commission r- had to come to 
an agreement with the ' nited States on the 
bidding method fo r the disputed tracts or 
not lease the iand a' a ll until the title 
dispute was settled, its  the state correctly 
points out, the maxim ization o f economic 
recovery is only one o f the objectives found 
in AS 38.05.180(a)(1) and must he balanced 
against the statute's other objectives.

•^-V The Alaska Public Meetings Act
The superior court ruled that both the 

Agency Advisory Committee on lA ic-ng 
(AACL) and the doini Federal.'State Beau­
fo rt Sou Task Force (Task Force) were 
within the purview o f the Alaska Public 
Meetings Act, id that their actions violat­
ed the reasona.de notice requirement o f the 
Act. Those requirement.* a re  as follows.

(a) A ll meetings o f a legislative body, 
o f a hoard o f regents, or o f an adminis­
trative body, hoard, commission, commit­
tee, subcommittee, authority , council, 
agency, or other organization, including 
subordinate unit.'- o f the above groups, of 
the state or any o f its political subdivi­
sions, including but not limited lo  munici­
palities, boroughs, school boards, and all 
other boards, agencies, tu.,t-mblies, coun­
cils, departments, divisions, bureaus, com­
missions or organizations, advisory or <>t )■ 
crwise, o f the sta le o r local government 
supported in whole o r in part by public 
money o r authorized to spend public mon­
ey, arc open to the puhiic except as other­
wise provided in this section . .

(e) Reasonable public notice shall he 
given fo r all meetings required to be open 
under this section.

( f )  Action taken contrary to this sec­
tion is void.

AS .14.62.310 (emphasis added).
The superior court fu rthe r held, however, 

that such violations did not require it to 
void the lease sale, ei'ing two reasons: first, 
the court found that it was not the decision

It. The lessees contend that llie disclosure of competitive nntine of the sale This contention
the ronfidcnti.il information would destroy tiie is supported b> the record.



HAMMOND v. NORTH  S I.O PE  BOROUGH Alaska 7 6 5
Cite as. Alaska, 643 P 2d 750 

Task Force to lease the Force, to formulate m itigating measures
and stipulations fo r the Beaufort Seu lease 
sale. Thus, it appears thai the AAOL and 
the Task Force were “ advisory" committees 
within the meaning o f the Public Meetings 
Act.

o f the AACL or t  
land, but rather t at o f the Commissioner; 
second, the court found that the record 
"reflect;; that there was opportunity fo r 
substantial public input at a ll stages leading 
up to the Commissioner's decision, and in 
fact there was substantial public input." 
Thus, the court concluded that the violation 
was harmless and that any ru ling should be 
prospective.

The state and lessees do not object to the 
••ourt’a final conclusion, hut contend that 
the advisory committees were not within 
the purview o f the Act, and, even if they 
were, the committees complied with the 
reasonable notice requirement o f the Act. 
Kaktovik claims that the violation was not 
harmless,

A. Are the AACL and the Tusk Force 
Within the Purview o f the Act, nnd 
i f  so, were the neusonahle Notice 
Reti u ire at on ts Su; isfied ?

[8 1 The state ’s claim that the AACL 
was not empowered to address the lease 
sale, and that the Task Force did not have 
important responsibilities, is in conflict with 
the record. According to Commissioner 
I.eltescho and Thomas Cook, the director o f 
the. Division o f Minerals and Energy Man­
agement, the AACL was orig inally founded 
to formulate the mitigating measures fo r 
another lease sale, but la ter was given part 
o f the responsibility, along with the Task
12. However, as the state points oat. it is argua­

ble that a strict public notice requirement ap­
plied to every meeting o f advisory committees 
such as these would interfere with the adminis­
trative process. The legislative history is silent 
on this point.

13. AS -14.62.312 provides it: yertlnent part.
( 1) the governmental units mentioned in 

AS 44.62.310(a) exist to aid in the conduct of 
the people's business;

(2) it is the intent o f the law that actions o f 
those units be taken openly and that their 
deliberations be conducted openly;

(3) the people o f this state do not yield 
their sovereignty to the agencies wh. • serve 
them;

(4) the people, in delegating authority, do 
not give their public servants the right to 
decide what is good for the people to knwv 
and what is not good for them to know;

The state also contends that hy including 
a representative from  the North Slope Bor­
ough on the AACL, adequate public notice 
was given. However, according to an a f f i ­
davit given by that roiir ’ ivo, he did
not give notice o f tht meetings to
the villages o f Kakto*1 jsut o r B a r­
row. O f the numeral. .tings held hy
these committees, notice was given in only- 
several instances.u

B. Was the Violation Harmless'.’
(9 ) Kaktovik argues that it does not 

m atter that the ultimate decision to lease 
the li»n*> ,ucr. made by the Commissioner. 
The- r*ct should he >ead to "void a decision 
based upon the work o f an advisory com­
m ittee." Furthermore, Kaktovik claims 
that the Commissioner was not tru ly inde­
pendent from  the AACL in light o f the fact 
that he was co-chairman o f that committee. 
Thus, considering the strong public policy 
behind the Public Meetings Act,11 the Com­
missioner's decision should be struck down.

Kaktovik's claim that the Commissioner’s 
decision was not made independently from 
the AACL and the Task Force is r e i u t ’ d by 
the record.14 The Commissioner icceivud

(5 ) the people's right to remain infonneii 
shall be protected so that they may retain 
control over the instruments they have creat 
ed.

14. The fact that there is evidence indicating the 
Commissioner made his decision independently 
o f the advisory committees distinguishes this 
case from Town o f Palm Beach v Grail/son, 
296 So.2d 473 (Flu. 1974).

In Gradison, the town council appointed a 
citizen's planning committee to advise the 
council on the formulation o f zoning ordi­
nances. Although the council held a public 
meeting to announce their final decision, the 
court held that since the advisory meetings 
were closed to the public and in violation o f the 
Public Meetings Act, the adopted zoning ordi­
nance was void. However, in a later decision, 
the court clarified the Gradison case, stating 
that the council in Gradison approved the ad-



645 PA C IF IC  REPO RTER . 2d S E R IE S7 6 6  Alaska

federal register notices, and distribution of 
the D E IS .

Accordingly, we a ffirm  the superior 
court’s ru ling that there was insufficient 
ground upon which to hold the Commission­
e r ’s decision void. ^ —

advice and studies from  various state bio­
logical resource agencies as well as from  
OCSEAP scientists regarding possible miti­
gating measures and stipulations fo r the 
lease sale.

The record also supports the superior 
court's conclusion that there was opportuni­
ty fo r substantial public input concerning 
the lease sale, and in fact there was such 
input. In  March 1976, the state held the 
firs t public hearings regarding the Beaufort 
Sea lease sale. On March 3, 1978, a call for 
nominations fo r the proposed lease sale was 
issued in the Federal Register. Nomina­
tions and comments were requested and 
received from  the North Slope Borough. 
Kaktovik and Nuiqsut, concernir.g which 
tracts should not Ik- included in t ie ", de. 
Follow ing the call fo r nominations, a fo nutl 
tract selection meeting was held in Wash­
ington, D. C\, on June 13, 1978, which in­
cluded representatives from  the North 
Slope Borough.

In May and June o f 1979 the AACL held 
public hearings in Barrow , Nuiqsut, and 
Kaktovik to solicit comments from  officia ls 
and residents regarding the D E IS  and e.s|>c- 
c ially the proposed lease stipulations. P rio r 
to the issuance o f the J F /S ID , the Division 
o f Minerals and Energy Management met 
with representatives o f the North Slope 
Borough on Octolter 16, 197P '.o discuss the 
content o f that document Finally , more 
than 100 written comment? were received 
as a result o f solicitatic.i by news releases,

visory committee's recommendation in a "pure­
ly ceremonial public meeting." See Occidental 
Chem Co. v. Mayo, 351 So.2d 336, 312 (Fla. 
1077). Furthermore, Gradison did noi involve 
the overall public input discussed in tin- fo llow ­
ing section.

15. Alaska Rule ol Civil Procedure 19 provides 
in pertinent part:

Rule 19. Joinder of Persons Needed for Just 
Adjudication.
tat Persons to Be Joined if Feasible. A per- 
sir. who is subject to service o f process and 
v hose joinder will not deprive the court of 
jurisdiction . shall be joined . if . . .  (2) 
he claims an interest relating to the subject 
o f the action and is jo  situated that the dispo­
sition o f the action in his absence may (i l as a 
practicaS matter impair or impede his ability 
to protect that in terest.. . .

V I. Is The United States an Indispens­
able Party?

[10] The state and the Untied States 
contend that the superior court e. red in 
finding that the United States was not an 
indispensable party .15 Since the re lie f giv­
en by the superior court covers tract.- whose 
ownership is disputed by the State o f Alas­
ka and the United States, the la tte r claims 
its interests arc adversely affected. Since 
the superior court did not ta ilo r its re lie f to 
protect the absent party, and considering 
that it could not Ik: joined because o f sover­
eign immunity, the United States claims it 
should have been considered indispensable.

In State, Department of Highways t. 
Crosby, 410 P.2d 724 (A laska 1966), this 
court elucidated the test fo r determining 
when a party is indispensable:

An indispensable party is one whose 
interest in the controversy before the 
court is such that the court cannot render 
an equitable judgment without having 
jurisdiction over such party. The deter­
mination o f indispensability or lack o f it 
involves a discretionary balancing o f in­
terests. On the one hand, consideration 
must be given to the possibility o f render-

rb) Determination by Court Whenever Join­
der Not Feasible. If a person os described in 
s tbdivision (a ) (1) (2) hereof cannot be made 
a party, the court shall determine whether in 
equity and good conscience the action should 
proceed among the parties before it, or 
should be dismissed, the absent person being 
thus regarded as indispensable. 'Die factors 
to be considered by the court include: first, 
to what extent a judgment rendered in the 
person's absence might be prejudicial to him 
or those already parties: second, the extent 
to which, by protective provisions in the 
judgment, by the shaping o f relief, or other 
measures, the prejudice can be lessened or 
avoided; third, whether a Judgment rendered 
in the person's absence will be adequate; 
fourth, whether the plaintiff will have an ade­
quate remedy if the action is dismissed for 
nonjoinder.

-fTtV ’rwrX'
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liisiorv and annoiaiion references through 
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In anion fo r breath o f  com ran foi lailnie ot 
lessen to iiin s iiiin  lliealer building foi lessee, 
speulii pet(01 mam e would no lie denied 011 
grounds dial lessee had an aderjiiaie remeils .11 
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1333.
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[aj Failure (o complete at nil
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§1 [38 AI.R.Id 1072)

|h j Related mailers
5(i Am ju r  2d, Muuinp.il Coipiualioiis, 

U oou lirs, and Other I'o luu.il Su ImIivh-.mis 
$ Hit.

What land is contiguous o r .ul|aieiu in mu 
lurip.ihly so as lo he siihjcrl In annexation. 
A I.K3il 589.

Abstention from voiing o l niriuher ol 1 tunic* 
60

| i l « i v c c * f >  •« *  . > U [ U j V V i  1 0  ( i i H i m t i n :  »«» u i i u n i i  # • / « »

AI.R3d 699.
Zoning: validity and consimriion o f  provi 

sions cT rolling si,mile o r ortfinanrr icgarding 
prolcsl hv neighhiuing proper I \ owners. 7 
A l.RTill 732.

What are "exceptional rircumslaiires" iiiulei 
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der Acl. 38 AI R fed  701.

Wliai (iinsiiinii's "iinwarrauicd invasion ol 
personal privacy" lot purposes of law 1-11611 ce­
ment investigatory reconls exemption ol fre e ­
dom  oT li ifo rm a lio ii Act (5  U S C  
5 552(h )(7 )(C )). 52 AI.R fed  (81 

What are "enforcement pioreedings" within 
freedom  o l Inloruiatjon An exemption Imiu 
disclosure ol mveMigalorv in  mils dial would 
interfere with enlorremerii prcircedings (5 
l.'SCS sec. 552 (lil(7 |(A )). 55 AI.R l-n l 58.3 

Whal mnsiitiui-s "confidential source" within 
frcedrmi ol Inhumation An exempiion pci mu­
ting nmulisi Insure o f ideulily o l ioulidenli.il 
source and. 111 specified inMaii.es, ol lonliden- 
n.il iiifmmalimi luinislied onlv hv conlideiilial 
soun r (5 USCS sn . 552<h)(7)(i»). 511 AI.R 
fed  550.

fed  Prnc. I. f.rl (j 2:10 
Autu-Cileft': Anv case cilalimi herein tan l> ! 

ihei red I'm Imiu, paia lli! lelc-renn-s. late 
liisiorv and annoiaiion lefeu-uces ihrmigli 
die /itilo-C ile rompiiier resea.-ih svslem.

§3 | .38 AI.RIfd 1 < 1711 ,
|nj Under rn iis.l nliimal "due process" provi-

, 'on -  \\tfAl
See People ex 1 cl. Dilauis v Hair (1979) 78 

III App 3d 812. 31 III Dec 223, 397 N f2d  895. 
« 3|h|.

e.rimiii.il -li.irges o f  " 0 lli11.il iiiim mu1 in ' 
against two cmiiHy commissimiers. who miisri- 
CH,mush excluded third nimmissimu-i limn 
iiii'eiing ss iih .idiuinistralive ollicci 10 discuss 
s ia ll-n -o ig ,m ira tion  p lan, were dism issed, 
wlieie 1r1111m.il statute was void Im vagueness 
In-cause u was unrlear wlieilc Mili‘.ei|iieinh 
hioadeiinl deliniliou ol "met dug" was in- 
li-ndt-d lo lie incmpmalcd in niiiiinal sia'iite, 
Slate v   ad (1982. Mont) li-13 P2il 23S.

In anion clialleiiging coiisiclimi nl niem lien 
o f e.ity Hoard o f liustrcs Im violating pulilii 
meeting sl.itnle, wherein rotiil nnteil 1l1.il their 
was rmillicliug evitleiue as to whclhei am

mi-eiii.g st.niiK-: inmi.-ovri. Uespnc ilrirnnac rs 
riintciiliuu that open meeting statute was 
vague in (Mining role o f  public body in giving 
nolii r .  recording minutes, and adhering oilier- 
wise io mandates o l law, sla liile was upheld as
■ nnsiiiiumn.il and ilcleiidanis' iluims wen 
found 10 he without merit. C.mnt also rejected 
deliend.mls' allegation that llie ic was 110 proof 
nl iciimtial intent, sirue record was dc-m rd to 
have disrloscd that fa ilu ir lo  rmuply with pub- 
lii meeting statute was wilful: furthermore, 
irrespective o f issue o f  p roo f o f niimnal intent, 
com I In-Id that 'p roo f ol criminal intent was not 
required as mailer ol law. mum siolation ol 
puhlir iiieetiny slaliile is ■ lassilieil as in 11.alum. 
ncoliil»nnm~Tlilliarv v State ( 1981. U lda Grim) 
(•30 P2d 791.

See Dorricr v Dark fl'enn ) 537 SW2d 888. 
reli den fl'enn) 5-1(1 SW2d 658. m lia $ 3 |li|.
lh | U nde r  other constitu t iona l p rov is ions

Defendants, memhecs o f  my coiinril, had 
'landing lo  challenge emisiiiuliott.iliiy o l state 
open meetings atl lo  exienl dial they could 
show dial provisions applied in them in ilu-n 
piisate o r ollici.il capacity and 1I1.11 iht-v had 
lifen injured hy appiicalion nl siiHiile m siil- 
It-rcil likt-lv exposure in ftiniie iiijmy! statute 
did iml viulale etpial protection clause mi 
gimiiul that while prohibiting eiiv council limn 
rrinilucting secret meelings, il did not proliihil 
state legislattlie limn t muliii ling Mirii meet­
ings. when- slate legi'I.Hme was siihjett in even 
mini' stimgi-iit restrictions on its power to hold 
sri 1 el meetings hv stale cmisliiiHimi and siatii- 
tniv piiisiMiins. and wht-ic prnpei legislative 
pulpnse 11 mill arguably he served In tlassiliia- 
imn; nm was a. 1 invalid 011 gnumils lhal 11 
loi.ipelled viul,ilimi nl aMoiney-clieiH privilege 
In Imhulilmg municipal attorney limn advising 
his 1 liem in private 011 m ints ol himgiug ill 
.ieli-iiding litigation except in mallei s rniirt-ni- 
mg 'ji-m ling suns", where although an did 
spi-cily "pending" litigalimi as exception 10 
griii-ial mli- ol openness nl meetings, legist,i- 
nm- did 1 n>1 iiitt-iitl that imisiill.uimis In-twer11 
gm 11 mug limlv and its attorney must always he 
im idtiiled openly, except itndct aloremen 
timu-il i-xri-piimi. aim such openness could 
result in public being placed al litigious disad­
vantage liy piem.uiiie rlisiInsure; in msi.uu 
i.im- needs Im mulidenliality, which an- Imm* 
d.iliim nl allmiiey-i'lienl privilege, did mu re-
■ |iiiii- dial meeting iiiulei litig.ilimi hr inn- 
ilie ieil privately, where aiionu-s's pn-senii- was 
uni Im pm poses nl discussing prospective III i- 
galimi nr private coiisultalimi. People i'v rci 
I lupl v Hargrr (III App) 332 M-2d (i-19

Aineiuimem m smiico miu.> s.m.
'under stale cmisuuitinn. smrc tlicse ilgT 
t r r l expression ol ideas, and 11111 light to
Uni 1 public Inisiness :n closril n ierliiigs. Art 
was not 100 vague and ambiguous as to deny 
dm- process; fltit ihermorr. acl did not violate 
equal protection clauses (if United Slates ami 
state consul ill ions despite fad ad did not apply 
in general assembly hut did applv to o ilir r 
governmental bodies, since rational basis for 
ilillereni classification existed. People ex icl. 
Dilauis v Hail (1979) 78 III App 3d 812. 31 III 
Dec 223. 397 Nl-'.2d 895.

Public meeting law was rmisiiiuiinnal, not- 
wiihstanding tnnleiitions that il was void lo r 
vagueness, that it abridged free speeili. that u 
was broader than its caption, and that ii was 
arbitrary ami unreasonable 111 failing to allow 
dosed meetings under anv (im inisiaurcs, 
where ( I )  phrases ‘ ‘public body" and “ to delih- 
e iate" were sulliricntly clear so that persons o f 
common intelligence did not necessarily have 
10 guess as to iheii meanings and tlille i as |. 
phrases’ appliraliims. (2) only legiiimaio "1 lu ll­
ing clfecl upmi Iic«- expression" dial member 
nl covers’ ll hotly rrnilil cnlciiaiii was lhal delili- 
eiaiion in open Hireling ol particular matter 
would he tleliimciual lo  puhlir mti-icsi wliwli 
iletrimenl the legislature delrimined should he 
assumed in oith-r to secure benefits o f  open 
government. (.3) all details o f public Hireling 
law were geimaine 10 object expi” ssed in rap- 
don and terms "public." "governmental,”  and 
"governing hiulies" mlriirled 111 ait h-ll within 
hmatlcr term "goverttitu’nl bodies" used in 
caption, and ( I) mere fad that pulilii meeting 
law failed to provide fur any rinsed meelings 
was insufficient to deti.irr it iitum.stiuniiiM.al. 
P o irie r v lla ik  (T rim ) 537 S\V2d 388, reli tlen 
I fenn ) 5-10 S\V2tl '

§-l 138 AI.RStl I O ff
See Dn/ici v Nun is (1978) 2-13 Ga 230. 2-H 

SI 2d 853, 5 (Un.
See Itrown v fast Haton Itmigc Paiisli 

School ltd. (1081, I .a App) 105 So 2(1 11-18. 
*« |C |.

See Wexford Count v Prosrcnliiig A llniney v 
Pi anger (1978) 8.3 Mich App 197. 208 NW2tl 
311. § li |t j.

Aldinugli ( li ly  clearly violated lecliiiicnl re* 
qtitremonis o f  Open Meetings Acl hv tailing In 
post notice o f Hireling al City Hall -18 limns in 
advance and hy failing to keep minutes o f 
meeting at • licit drlilipraiiuns were held ill-
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• ini not -t j *|h'.ii (hilt there was anynilcsirt* i>\ fiiy  
lo  m in im i in  Hireling out o l |ni!iiu sight ol 
lhal ii i n  lari did \n Arnold 'I r a i i M i  C.o. v 
Markinac Island (11180) 09 Mich App 266, 297 
N\V2rl 9 0 1

See Acc.rrdi v North Wildwood, 115 NJ Su­
per 5.12. 168 A2d 116 infra ?! 6 |d |.

Township council which nave no lire  ol spc- 
cial meeting lo approve application for transfer 
o f iirpioi lueiise lo  new lo ra lion to In in  news- 
tapers four days hefoie m rrlm g  siolaied 18 
intir notice rerpiircmcni o l Open I'tihhe Meet­
ings Art where tl was apparent from  publishing 
schedules ol lour newspapers lo  wlurli notices 
were sent lhal only one could have published 
notice 18 hours before scheduled meeting. 
Worts v Upiier Township (1980) 176 N'J -Super 
78. 122 A2d 112 

•See (nitterter v. Alhiii|tierc|tie (19H li 96 NM 
198. (i'll l ’2d 101. (j fill]
t / S e e  Siiohnu s K > .'ill (1981. Ith Dept) 8 | 
App Ih i 2d 175. I ll) NYS2d 795. 5 6 ;di
V, See Hi in i Coiiniy o| N’ia);ara U 9 8 |. Iili 

Depi) 82 App Div 2d 65. •140 N l~ 2d  790. 
5 6|a |.

I'm m i . i i i i  iii Pulilii O lfuers L i iv. ue.vn lio.ud 
al open Hireling may ruuvi'iie c v i i i im  ses­
sions on li in limited instances, one ol which is 
lo  dm uss proposed, pending, o r rurren l hliga- 
iioii upon nmiinn carried Icy inapuiiv o f loial 
bo.ud nieinbeisliip and idcmilvmg general aiea 
ol sulip 11 lo lie discussed, and such exceptions 
i i i i i s i  he naiiowlv scrulilii/cd: arrordiuglv, peti­
tion. t o  eHient dial il sought o lder declaring 
dial evecolive session was roiirlucled in viola- 
linn ol I’ libln Officers Liw. would he granlrd 
where uiolion lu go ttilci executive session did 
not identili lo ia l tavern as subject ol co lon  e- 
nii'tii ol /oiling oiiJiname, which was prndiui;. 
purposed oi i inrem litigation lo  lie discussed 
Daily Ca/ciie Lo. i Town ll» |„ Lohleskill 
(.''811 I I I  Mise 2d 101. 'M l NVS2d 11 

See M.irsli v Kirhinond Newspapers, lo t. 
(1982) 221 Va 215. 288 SI52d 115. S 9 

See Nngeniir v Hoard o f Supervisors (1982) 
221 Va 259. 288 SK2«I 121. !i 6 |b j.

See Danville s Lord (1982) 223 Va 271, 288 
SK2d 129. A li|h |.

§5 118 A I.R Id 10751
See I’arilii Legal Foundation v Council on 

I'.nvnouiiieiital (^italilv (198(1, App DC.) (i:i(i 
F2d 1259. A li|d |

Chtysler Corpuraliiiii Loan (iuiiratilee Ho,ml 
was uni an "ngrnry" as dclined in the federal 
puhlir Hireling slaliile and was i he ir fore nm 
reipiiied lo  roniply with its rip rti-inrrling pro­
visions Syuious v Clirvslei Corp. I nan Cuar.m- 
lee lid, (1981. App DC) 670 F2d 218
70

liine inm eiil ill me 'uinsnmr o n  ami » .n t-u- 
joined from nournmplianrc with Act in action 
hy pulilii interest organization. Symons v 
d o s s ie r  Corp. Loan (iuaianiy Hoard (1980 . 
DC Disi C o ll 188 FSupp 871 

See Miglionim v HirmiMgliam News Co. 
(1979. Ala) 178 So 2d 677. S 6|r | .

Conmiillces o f stale universilv heard o! 
Hosiers were required hy Freedom o f In fo rm a­
tion Act to permit newspaper reporters lo  he 
present al Hirelings. Arkansas C.azelie Co v 
I’irkciis (Ark) 522 SW2d 150.

Sunshine law did nol rerptiie lhal ad hoi 
advisnrv romm illee, created hy hoard o f cdtu a- 
lion, and composed solely o f members o l gov- 
eruitig body ol disiricl and whirh rnntamed 
!>■ s than inimliei needed l o r  iiiimiini o f g l o ­
oming hndy, meet in public session in evalu.ii- 
mg ami interviewing candidates for vacancy cm 
bn.ml Henderson v Hoard id Kcluc al ion (1978) 
78 Cal App Id  875, I I I  Cal Rptr 568.

!n aiiion hy owners nl properly pioposerl in 
In piiichned hy Denver ('loan Renewal Ail- 
ilio lils , lower rotn i pioperly held dial aulhoi 
in was mil subject lo  public meeiing sla liile 
where mere cnai im rni o f legislation pcinuliing 
lonnalion o l amhorily 'lid nm sulfur lo  make 
i "stale .igrury or .uithorily" within meaning 
" I slaime and enabling legislaiiou d rsn ih rd  
aiilhm ily only as "Imds corporate and pollin '." 
lames i lloaid  o f Conns. 1198(1. Coin) 6 1 I | ’2d 
976.

See Lillies v Schniidi (Colo App) 556 |*2d 
82. mil.i 8 li |l l |.

/ )pen Hireling slaliile was intended lo  hind 
even hoard ol imnmr.sion ol slate, or o l any 
i minis or politic al subdivision nvei cvltnh u lias  
dominion cn im ilio l Miami Heaili v Herns 
(F la) 215 So 2d 18  ’

I ease o l puhlir airpmi lacililies in rnninicr- 
ii.il .mimes did mil make airlines pulilii repie- 
si ui.Hues lo r pm pose nl slate slaliile rccpnritig 
dial meelings o l puhlir entities he open to 
public. Mi Cm R e - : . mi.mis, In i. v O rlando 
(198(1, Fla) 192 ' „d  252 

See .Mile lii'll v Si In ml Hoaid (Flu App D l l  
115 So 2d 151. nill a 5 6|h|,

See News-l’ ic-ss Publishing Co, v Carlson 
(1982, Fla App D2l 116 So 2d 516. 8 6|d | 

Commiiice ol (ariiliv and siuilenis whic h was 
organized in icview allocations nl studcnl a im  
iiy lunds hv Miiilenl senate nl slate uuivrisily 
was nol i<*c|iiticil in hold puhln meelings snne 
M li.nl no ;n H In n il v In  lake nllnial .ic I mu. Me- 
I.alls v lloa id  o l Regents, 211 (in 22 , 266 
SF.2d I 17.

Commillee imnposeil ol menihers o l cminiv 
lloaid id  siipi'ivisms slinh was established In 
hnitrd Im piupnsc nl imiMileiing and making

ll'M sir f - - - .   —„  -t„| {
coinmillee was made up o f cmplmees who 
vnliinlaiilv and in inleresi nl efliiieucv o r 
"good stair work" uicl logeiher periodic ally in 
peiformanrcr o f llieii duties preliminary in pro­
viding the rrrnnunrndaiions, lull no slaliile, 
ordinance, resolution o r other official action by 
couniy luiard designated llie ccmuniltee as pnb- 
lir liodv or sulisidiarv hndy. I’eople ex rel 
Cooper v Carlson (III App) 128 Nl'.2d 675.

See Hells v Department cd Regislinion £.- 
I.dm anon (1981) 101 III App 3d 651. 59 III 
Dec 155. I l l  NK2d 1112. § 7|a|.

A lhlelir rou iiril lhal was established hy ad- 
luiuisiraiive ollicials o f slate univeisiiy to man­
age and control intercollegiate athletic program 
and wliii Ii had responsibility lo  determine 
w h i r h  aihleies received univeisiiy lellers, schol­
arships. and i erlain o ilier awards was a "conn* 
n l anihoii/ed hy laws o f  stale" an.l '.herrlcrre 
siih|ed in open meelings slaliile. Cieene v 
A11111• r ii C.nnnil o f Iowa Stale Pniversii) 
(Towa) 251 MU'2d ;>!i!l.

See Wedergreu v Hoard nl Diiecinis (1981, 
Iowa) 107 NW2d 12. 8 7 |a |.

Meetings o f  fiscal courl, one held al boat 
t lu ll at svliicIt was discussed conlinuing e llorl o l 
ru iiiiii police lo have nrgani/aiion recognized 
as haigaiuing agent, anil one held with muni) 
aMnrney involving discussions ol proposed 
county ordinance, were in viol.ilion ol open 
meelings law; however. Iisr.il mint's meeiing 
vsn Ii rcmuly niiurncy al which pending litiga­
tion was discussed was nol illegal. Fiscal Com I 
nl |elfeisoii Coimtv v (aiiiiier-journ.il & Louis­
ville l imes Co (1977. Ky) 55 ! SW2d 72 

1’ inaic. non-piolii rnrpmaiiou sponsmed hy 
cilv and parish cnuuciis and designated as 
ageiicy to adiuiirisier anii pineriy piograms 
was pulilii hods or aiilhiuiiv wiihui meaning o f 
pulilii meeiing sialuie where cmporalion de-. 
lived snliM.mliallv all ils suppoil limn local, 

\slali~aiin ienei.il lliiulv and luul considerable 
|nilii v making aiillunilv in . i i I i i i i i i i s I c img and 
ilisiiiiMiiiiig limds Srglieis v Comiiinnilv Ad- 
sain enii'iil, Im . (1978. 157 So 2d 626

High sc hool alhlelic association was "public 
hods'' within meaning o| stale opcn-meeiiiig 
slaliile rei|uiiiug lhal meelings ol eveiy "puhlir 
hods " should he open lo puhlir, Spain v Loui­
siana High Sellout A llilclu Asso, (1980, la> 
App) 191 So 2d 1380.

See Ridenour v Huaid o f F.diicatiou (1981)
111 Mich App 798. I l l  N\V2d 766, 8 6|c|.

Open public meetings a il applied lo Hirel­
ing* o| c lia iin  comiiu'sii.;; winch was estab­
lished ,n propose improved foim ol tils gov- 
einn eul to he veiled iipor. hv city's electorate; 
I.ul,nr o l iomniissimi to lonhrrin with ail lie-

lo  he recommended. I’o lillo  v Dcanc (1 9 / / )  / I 
NJ 562, 379 A2d 211.

Sec Arrardi v Nor lit Wildwond. 185 NJ Su­
per 512. 368 A2d l l l i  infra 5 0 |d |.

Meetings o f board o f trustees o f Cornell 
Onivrrsiiy, which is both a private university 
and a land grant college, contetniug llie lour 
".slatulnry" colleges which svere adiiiinisirierl 
hv Cornell bul which vveic pari o f stale mover- 
'ilv  system were required lo  he o p e n  where 
hoard was public body within meaning o f ripen- 
meelings statute and where board com lm led 
puhlir business and performed governmental 
function Tor slate. Hniden v Hoard o f lru s le c s  
(1981, 3d Dept) 80 App Div 2d 178, 110 
NYS2d 58.

Ser Orange Couniy Publications Div. o f Ott­
awa)- Newspapers, Inc. v Cntuuil ol City o f 
Nrwhergh. 89 Misc 2d 817. 393 NYS2d 298, 
mod (2d Depl) 60 App Div 2d 809, 801 N‘YS2d 
81, alld 85 NY2d 917, 811 NYS2.I 561. 3«3 
NF2d 1157 infra § G(d|.

Meetings o f medical advisory mmuiillee c rc- 
aicd hy .siaitile lo r sole purpose nl advising 
slate commission with respect to health and 
medical care scrvircs provided by stale lor 
needy persons were subject lo  open meelings 
law. MFY Legal Seivices. Inc. v Tma II(I7 7 | 9.5 
Misc 2d 187. 802 NYS2d 510.

O pen meetings law did nol .ipnli lo  m rcl,__
ings ol lacullv o f stair suppmii-d l.iw s i l m . i L  
since, even ihnunli fam ily is anllnni/ed m 

‘ ir.ike err lain decisions icgai cJiiig-unualnn^jiL - 
mIiooI. lacnllv is nol a "goscrning or go'c'DIr-. 
rnenial hinlv,v'wTiriclis (Tensions ale siibjrcl lo 
leview and approval by universily’ s Iroa/cl ol 
gosernois. Sitidrni Hat Asso. Hoard ol (.over- 
nors, etc. v Hvid (1977) 293 NC 598, 21V< SF.2d 
815.

Where rily  m um il authorized its police and 
lire m iii'iiillec to msesligale morale and opera- 
linn o f police and lue departments and dele­
gated subpoena power lo  rnnim illcr. such 
iciimnilier was "public body" within meaning 
of Sunshine Liw; commillee's meelings weir 
nm exempt as "meeiing to consider the cm- 
plnvineni ol personnel" where diseussiuns pet- 
lained lo em|)lovees o f police ami lire depart 
nirnls railin' than lo  employees o l rn iu iiil oi 
romm illee ilself, and trial courl piopeils pen 
luauenlly enjoined couimillce fmm lading lo 
observe law. Maser v Caulon (1978) 62 Ohio 
App 2d 178, 16 Ohio Ops 3d 373, 865 NF.2tl 
7 3 1 , uiolion oven

Meeiing o f  cih/eus' advisory m iuiiiilier. im­
panelled to provide in lonualion nod in assist 
depnriiiicnl o l coircelions in making remiii- 
meiidalinns In Hoard o f Correrlions rouieiii- 
mg piopcised lurniious lo r a conummily rre.il-
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1" O p i - i i  M i ' c i -

o i" I -tw ' M i n  e, though t-nmimoce was stilmi di­
lu te  rntitv o f parcnt-cntiiy which came within 
pursww nl law, conimidcc was nm d rlrgn ird  
any dri isinn-makmg authority .r i lh r i at Inal 01 
tic l ario Sanders v H e llio n (1978, Okla) r>7'T l*2d TTTo- '

See Herry v Hoard o f Coscrnors ,il Regis 
lered Denlisis (1980, Okla) f i l l  l ’ 2d 628.
5

Actions hv school board leading lo  and el- 
reeling passage o f annexation resolution vm- 
laierl open meeting law, where record cast 
serious doubt cn whether timely no liie pre­
ceded meelings and lefi no doubt whatsoever 
lhal such no lire  as liiere was did nol meet 
agenda letpiiicmcnls of sialule Re Appeal o f  
O rder Peda ling Annexation etc. (1981, Okla 
App) Ii:i7 1-J.I 1270

/.wring hearing hoard was required hi pnhln 
meeiing law lo  render ns derision al open 
meeiing, since puhlir meeiing law applied to all 
agencies rx trp i judiciary. I bus, hoard's den- 
sion was invalid, where i( failed to render us 
derision on application for specia1 ‘ epiion al 
puhlir meeiing Appeal o f Kmmnimel llapiisi 
Church (Pa Cuiwlih) 36-1 A2d 536.

See Heiisaleni Township School Disl. v (!i- 
glioiii r.-np (1981). Pa Cmwlth) -115 A'id 123.
8 7 |h |

Sialule whn h anlhori/ed si hool hoaid* to 
hold exe-olive sessions was repealed hv pulilii 
nn-eiing law. notwithstanding dial school hoard 
statute was not specifically mentioned in repeal 
piosisioo ol public- meeting law and notwith­
standing lhal stimnl board sialule was 
amended subsequent lo  passage ol public 
meeiing law. where puhlir meeiing law was in 
iririon rilah ie r-m llirl with exeeulive session 
provision ol si hool hoard sialule wliiili vvas a 
prim siamie and subsequent aincuduicul ill 
sdiiiol ho.m l sialule did nol deal with subject 
ol open Hirelings. Po rn e r v Dark iTenu) 5-10 
SW2d 658

.See Marsh s Richmond Newspapers, Inc. 
(1982) 22.3 Va 215. 288 SK2d .15, 8 9 

See Nageoile v Hoard o f Supers ism s (1982) 
223 Va 259. 288 Si-2d 823. 8 <>|h|

See Danville . I.ami (1982) 223 Va 271, 288 
Sl-.2d 129, 8 6|h |.

Compliant!' with minimal lio luc  requiiemeul 
o l "open meeiing law" din nol *.u is I s rcquirc- 
ineiil o f loivn /ouiiig on liname and liius, n-so- 
luiion ol lown or hoaid o f  supervisors lo r-» 
pc.r1 /oiling ordinance relating lo  campaign 
signs was inelleciive. Marlin v \Vrav (1979, I I) 
Wts) -173 !• Supp 1131 (applying Wis law)

8 « |3H A I.R Id  l()77 |
[a] Generally

In aciioii i halleiigiug non-renewal ol two 
piohaiioiiaiv leathers' employment iim iiads,
72

wherein leachrrs ninirndi-d dial private Hirel­
ing during tcicss o f rrg iillirlv scheilnled hoaid 
meeiing involving president o l srliool tlisiini 
hoaid and school priiiirip.il and ailoinev lo r 

. drsiriii was violalive id public meeiing sialule, 
io i i i i held lhal, inasmuch as puhlir meeiing 
sialule requires gathering ol quorum o f mem­
bers nl puhlw hods in o lder " lo  propose ni 
lake legal action," no violation had oiciurr-ii. 
since quorum was nol present; as lo  related 
inn lfiilin ii lhal hoard president look "legal 
an ion" during irerss so 'as in render I'ompli- 
ante with public meeiing sialule mamlaiorv. 
i o i i i i  disagreed, citing dclimtinn o f "legal at 
lion " as "coKcclive dccvtion . . . made hv a 
tu.qorily ol rnemhers o l a public body." Howl v 
Man I-.. Dill School Disl, (1981, App) 129 Ariz 
822. 631 I’2d 577

lb  ning nfliccT, appniiiled uuili-i agreement 
heiivi-i-n iiiy and unioti.s in heai grievames ul 
inimn ipal railway empluyi-es. was uni 'legisla- 
live hody," and hearing was nol "meeiing," 
widiio meaning o f sialule leqiiumg lhal all 
ineeimgs ol legislative bodies o f local agent n s 
he open in puhlir. Wilson v Sail l imit ism 
Mum- ipal Railway, 29 Cal App 3d 870, 103 („d  
Rpir 853.

Si.in- sialule pinvidiug lhal conn., i.minis- 
siooei s shall *ii with "open doors" need nol lie 
t ik'ii I n ci.ills. and where teslininuy indicated 
dial door had been dosed al cmninissiouei's 
meeiing mils Ou |iurpose o f reducing noise m 
mei'iiiig room, and lhal no one had in l.n i 
hern excluded from llie meeiing, liiere had 
been no violation ol sialule. Allen v Hoaid ol 
Omuiv (am irs (Coin) 197 l ’2d 1026.

Aldimigh Public Meeiing Liw would mu 
prohibit at iv disi iission whaievcr hy puhlu nlli- 
i i.ils h'-lweeu meelings. seiie l mei-liin;s al 
which ollieials l i .ms.ul o i agrer* lo  u.ilisail. 
puhlit Imsmess at luime tune violate law, re-
I'.n illi-ss ol Wli' lliei 
m  il a m i  il oiTld.i

'meeiing is loiiiial oi uiloi 
o llu i.il is iill.ililr lo  know

vvhedii-i hv .ins i niivt-mng d r i ’Tu nun e olhua lx-
In, ,* vioialimi law, lie should leave m rrlmg
fiiiihwiili Miami Hemh v Hems (l-'ln) 215 So 
2d 3S —  / f / h / f i  —

Seiiei ilistus*inns helwceii si hind vupeini 
lem lem and llidiviilll.il silinnl hoard memheis 
lom e iiiing  redisirii ling and iranslei ol sin- 
denis lo  o llie l silloo ls wric ill i mill.ivenumi ol 
siale vuiishine law where nllieiul atlmu icsiill- 
mg 11• >ui stub discussions was very ulftch a 
mallei ol public mm n i l  Hl.ukloid v School 
Hoard (1979. Tin App 1)5) 375 So 2d 578.

Siale "sunshine law" wliuli pt m u l'd  "all 
ineeimgs . at wlmh tillui.il admits ait' lo  he 
l.lkeii shall lie open lo llie puhlu , " as well
as stale i iiiiMiliuioii.il piovismn lhal "a ll t.-ilu i.il 
n iff lm g s" o| Imaid ol ('duration iniisl he open, 
did not pie, lode linait! limn Hireling in juiv-.iia- 
exetiilive iinolhii.il session, culie* helme or

i - ' - 6 ‘:_.

alter tillicial open meeiing. lo  tlisciiss subjrds 
evemplrd hum requiremenl o l open meelings. 
Dei iso v Cooper (1980) 285 On 7,86, 267 SK2d 
217

(.lo s ril meelings til village olltri.ils held prior 
lo  deliberations on oidiiiames in permii sale o f 
rt-ilaiii municipal properly lo  tlrvcloper for 
11inslrutlitm ol Inw-incomr housing lu r elderly 
did mU violate open meelings sialule where 
meelings tlid nol ronstituie deliheialions on 
tlevelopei's proposal. Inn were opporium iv lo r 
village ollirials lo  expiess llieir need and de- 
siretl requirements (in low-intoiue housing ami 
lo  exploie svlial expeiienred developer could 
do lo r village in this regard, i.uric v Skokir 
(1978) 61 III App 3d 217. 20 III Dei 9 |  | ,  380 
NK2d 1120.

Horough couuril could. al closed exeeulive 
session, discuss whelhei to lake appeals limit 
various properly lax adjuslinenl adjudications 
ami retain outside in iuistl hu dial pm pose; 
however, resolnlion railing Im  tx r iim v r iiu-cl- 
jug sv.is in.uleiiiiaii- Im puhlu j iieetluil-SlilllXlL. 
piu|">ses wlicie n made no iin-iiiion ol l.)ri dial 
mei-lnn; would in io lie  lisiossnni wln-lhrl In 

*'|iiiism- anpi’als: neveillii-lrss. voidable ails 
marie- -Jur mg exeeulive ineelmg t o llltl lie tati- 
lied lit snhseqitent spt’d .il meeiing called hy 
t moil d I lotmiun v I'oinploii l akes (1977) 155 
NJ Supi-i 129, 382 A2t| 113

Adinn taken al regular meeiing hv uiuilic ipul 
govt-inun; hmls whnh adicn liatl mu been 
lisied on puhltsht'tl agenda was uol pel se void, 
m die absence ol showing lhal goveiiliug body 
published agenda rale dialed lo  deieive oi mis­
lead publie C.rilasi v Governing Hoilv ol Oak- 
I.mil H'1781 156 NJ Niipri 182. .383 A2d 736

" I loiiiesli-ad Cnmmillee" lhal developed 
pm ieilm e by which tilv sold iesiili-uii.il pi op- 
i-iis lo  private iili/cns Im nominal consider;!- 
iii>n ami "Mayor's Task Tone on Ahandoueil 
I'm p iu li" reviewed and reiommended politics 
legal ding disposition or use ol vacant and 
abandoned p ir.p rtlirs were public bodies 
nn11ni meaning o l open meeiing law so dial 
minutes ol ilieu meelings were n-qtiued lo  he 
ied.n led in exlenl lliey tlnl nol loui.un mallei 
mil lequiieil lo he made public iiiulei Tteednm 
■ il In loimalnm A il; however, since tom inillees 
had npeiaieil ejiliei in ignorance ol open meet- 
mg law oi ni lieliel they were not suhjeci in it. 
and sun e miuules conlaiin-d in loinialioii im­
pinging on privacy o f vaiious iinlividiials :.,l- 
nli-s tveie lequiieil lo  he reunited lo Siipieine 
( nun lo r in  in tamera redUtiiou thereof run- 
sisleni nu ll provisions nl Tieedom ol lidnrni.i- 
inui Ati. Svi.nuse United Nnghhois i Svi.uuse 
(1981. Iih Depi) 86 App Div 2d 981. 837 
NYS2d 866

In .n lion t halleiigiiig it .ippoiliom ul plan, 
^paiiv t am uses ol Demotiain memheis ol legis- 

i.iluii* 0111111111)', mi M.nih !. Marth 21, and

April 20 were held lo  he valid and nm in _ 
violation o f sla liile directing lhal Hirelings of 
pnhln bodies In h r open in mrinhers ol public, 
since mi quorum oi legislature was piesrn l al 
■nil III llirsc inepliiq's mill s jn rr. in absent r  o f 
muunm. meelings m old mil hr drrnn-d m l-c 
im iiln t'lf'l hv "inililii hotly" ns rc-inmcd for—  
puhlu Hireling sialule lo he applit able. Merc- 
e ie i. i,m il com Hided lhal In im ical violation 
had occurred at ad hoc coniinillrc meeiing o f 
Apnl 21 inasimich as no puhlir unlit r  was 
"t onspit utmslv”  posted; however, n was held 
lhal. pursuant to sialule giving m ini discre­
tionary authority lo  void any action (ailing lo 
s.uislv requirements o | puhiic lo rd ing  sialule, 
Inwri courl erred in voiding all ariious o l pally 
cam list's inasmuch as pit-ss had. in fad, hern 
implied and had attended and where resolution 
tailed only fur public hearing. Uiiu v C.oiiniv ol 
Niagara (1981, 4th D rill) 82 "App Du 2d 0 3 ,. 

~l 10 NVS'/tlTfRTT
See Daily Gazelt" Co. v Town ltd , Cohleskill 

11981) 111 Misc 2d 303, 118 NYS2tl 88. 5 I
Hurcau director's decision lo  issm* permii in 

t niisirurl anti operate sanitary’ landfill tlnl mil 
lonsiim ie "formal action" suhjeri in puhlir 
meeiing statute, wlieie mere ttmsnli iihhi wiili 
Innc.iii suliiirdiiiaies did mil consul 1)1'' inri't:-
mi;. vole was nol laki n. anti nHiii.il i"-In i was__

'mu -el hi hiirean dii"clui in issuing iwiiiiu. 
Cmmnnnwcalth, Depi. o l Knv’iroinueui.il Re- 
sinners v .Steward (I ’ a CinwllT.) 357 A2d 255.

See Hensalem Township School D im v (ii- 
glinl l i Corp. (1980, (’ a Cuuvllli) 815 A 2d 123,
5 ?!»»).

I'urpur:*d "meeiing" o f stale einrrgenty
 ........ in which (wo memhers weir phvsically
picsriil anil two p.u licipaietl by long ilisiai re 
lelephone tonlerciice tall was nol meeiing 
i* «ibin meaning ol public meeiing M a m i e  Stair 
i Yeriiionl T.inergrmy Hoard (1978, VO .398 
A2d 1300.
|h j Sperific kinds o f dixrusxinn* rnu'ended lo  

lie I'xreption; • llo rn ry -c lien l cniifereiice*
Couniy hoard ol supervisors did nm violate 

sialulnty open meeiing rcqiliremeius In imi- 
Ici riiig privaiely with munly cnunsel dm mg 
pul'hc iiit-cling al which environmental mipaii 
tepm l (K IR ) no proposed food piocessing 
plain was heiug considered, where il teasnn- 
alilv inlerrcd that si.ilemenl hy counsel lor 
plaimills that KIR bclhre it had significant 
ileferls which prechided hoard from legally 
approving il vvas threat o l specific lawsuit. Sial- 
me did not abrogate evidentiary privilege ol 
aiinrney-tl'eiu confident ial ronuminicatiims, 
iintiei wh i l l opporlim iiv for private legal coil- 
Millatinu v;u assuied for imhlic as well as 
private die vis. Sullci Seusihle I'launing. li lt , v 
Hoard of St.pcrusois (1981, Htl Disl) 122 Cut 
App 3tl 813. 176 Cal Kpu 382.
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:ibiisr was sikbjcct to public meeting law a«’j, 
thus, committee's consideration o f questions 
o ilie r ili.m iliosr on specific child abuse rases 
wiis required in In- handled in pulilii inreii"g». 
m m  ii we. < ■■niiniiiii' • il polnnal snlidm m 
nl ilali- Kenorls anil in u n lv  on ilii lil abuse 
la i n  rniilrl only lie considered in executive 
sessions. as was authorized liv puhlir iiirrling 
law. since child p ro lc rlion  an  made .such re- 
poiis and records confidential. Millies v 
Silim idi (Colo App) 550 l ’2d 82

Where lown counril rnnveneil meeting hu 
"work" session, and upon reaching Hem on 
agenda listed as "legal mailers" icqoired puli, 
lir lo leave without declaring il to he an exeni 
live session, sialule was violated and injunction 
would issue. Journal I’uhlishirig Hu. v Knlield 
(1971) 31 Conn Supp 392. 373 A2d 193. 
(m in i' annotation).

In  a n i o n  t o  d e t e r m i n e  w h e d i e i  s f l m o l  h o a i d  
p r o p ' i t s  a l i o i i s h e d  e m p l o s e e ' s  p o s i i i o u ,  a p p l i -  
f . i l i o n .  {m i sii.irii l o  p u l i l i i ;  m e e t i n g  law n j rp l i ra -
hie to si I I hoard Inn only applitable to
ni' . 'mi's between two oi more puidi' nliirials, 
to <oin,'vl discovery Ironi aoniinisiralors o f 
(o in e isa tio ir with school hoaid attorney was 
propei Iv denied, whete no meeiing was in­
sulted Mill hell v Si hool Hoard (fin  App 1)1! 
333 So 2d 351.

I’.uole and I'rohation Commissmii's decision 
lo  appeal oidet ol Division o f Administrative 
Ilea l ini; was not lotrnai action that icqoired 
deiisiou lo lie reached in open and pubii* 
me. mi.; pmsii.uiii 1.1 statute: ratilieatio. o l legal 
deiisions ol loiiual public ineeimgs would 
liampei cflinciit conduct o f roimnission's busi­
ness and make ellenive legal representation 
impossible Florida I'aiole Mom. v I homas 
t I97K. Hit App 1)1) 3fi I So 2.1 ‘I HO

See l isiiil Court ol (eilerson Cotrniv v Com 
in  I'lmnal .<• I.ouisville 'l imes Co. (1977, Kv) 
55 I SWL’d 72, 5 5,

I ’nilei siaiuie providing that si hool hoard 
meetings must he open to public, hut lhal the 
hoard m,tv i cress for closed session o r execu­
tive meetings as Icriif* as no liual o r binding 
anion would he taken therein, school hoard's 
inei-iinyjs with administrative stall fur purposes 
ol disuis-mg school policy need not he open to 
pnhln as Innj; as no filial or binding action is 
taken al such meetings, and provided lhal 
these mct'liiigs not lie used lo  defeat purpose 
ol sialule, Kceves v Orleans I’arish School 
Hoard (l.a App) 2(‘rl So 2d 1M3, revd on ntliei 
Uiounds (lat) 2HI So !’ d 719

Where exeeulive session hv linaid ol select- 
ineu involved meeting with deparimeiil heads 
to discuss salaries ol nonunion lown emplovees 
in piepar.’ilimi for proposed deparlmeiilal 
budgets and did not involve discussion ol 
"xtr.iirgt with lespcn lo iiillen ise  hat gaming"
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wimm m ranm go iw a i exiepoon id  open mcc<- 
ing law. session constihiled violation o f open 
meeting law. District Attorney for Northwest­
ern Disl. v lloaid ol Selectmen (I9M I. Mass 
App) I9HI Alls Sheets 710. -I |H N f2d  012.

Closed session ol hoard o f regents ol univrt- 
sitv lo  innsider opinion o f counsel on cerlain 
topics was exempt hum open meeting require­
ments ol state sunshine law since public body 
was privileged to retire to closed session lo 
discuss materials exempt from disclosure under 
Freedom o f Information At i and since written 
opinion of counsel was "material" whirh was 
not ri-fpiiicd lo  lie disclosed under FOIA, de­
spite lari lhal stale law contained more reslrii- 
live exemption si huh would allow closed ses­
sion consultation with counsel only regarding 
specific pending litigation Hooth Newspapers,
I im v Regents ol Dniversilv o f Midi. (1979) 93 
Mich App 109. 2.39 \W 2d  55.

See Channel 10. Inc. s Independent School 
Dim.. 29K Minn 300, 215 NW2d 811. infra §9.

Public meeting law was not applicable to 
miimrip.il housing auihuiiiy's conference ss’illi 
attorney, where purpose of conference was lo 
discuss litigation strategy in action then pend­
ing in court. Minneapolis Star R  Tribune Co. v 
Mousing & (('•development Authority (Minn)
21 fr NW2d 118. lercpnrteil.

Mousing and Redevelopment Authority was 
nol recpiirctl lis Open Meeiing Miss' to open to 
public meelings with attorney that were nercs- 
sary to attain settlement ol litigation involving 
members ol uotlinniv in then capacity ns mem­
bers ol puhlir agency and also, to • ,ie case, as 
an indiv.diMl. Minneapolis S'- .»• 'fruhiue Co.
v Mousing K- Rodevel- 'lit'.it Authority (Minn)
251 NW2dlte*».

See Accardi v North V Id wood, I 15 NJ Su­
per 532, 358 A2d 11(> nl a S (i|d |.

See Caldwell s Munition (1978) Mil NJ Su- 
pet 281. 3 9 1 A2d 590, § 7(b).

I*- ili lu m e e i i n g  s i a l u l e  d i d  n o t  a b r o g a t e  p r i l l -  " — ' 
c i p l e  o l  a l l o t  n e v  i h r n i  f n n t i d o n n a t n y  w i th  r e ­
p a i d  t o  in ih ln  I n n h r s :  exi - i  iiTTCF s e s s i o n  o f  /■ 
j in l i l i r  h u l ls T u u l d  fim ~ 9 i c l d  l o r  c o i i l i d e n l i a l  ( 
i o i i i im i i in  a in n i  T t r u i ' e r n  l i o d v  a r id  a t t o r n e y ,  f  
w h e r e  c o i i i i i i u m r a t i o i i  ( n n r r r n c d  p e n d i n g  iii^. 
s e s i i g a i i o n ,  i l . l l l t l . ill' i b b 'o n ,  a n d  w l t e r c  d isT i i i -  ^  
s lu  e  o l  in a l l e i  s ilisi 1. veil w o n l i l  s e r i o u s ly  im -  . I 

. p a i r  a l t i lnv  nl [ii i lu li  l i o d v  in  i i n u e s s  r l a im  in . J
j i n l i l i r  i n l e i i 'M s  O k l a h o m a  A s s n .  n l  M im i c i i i a l  
A t t o r n e y s  v M a t e  (1978. O kla) 577 l’ 2 d  13").

When' decision lis plaint ill Hoard o f  ( lie. t - 
llftls ul die Registered Dentists o f Oklahuma 
and pin nit ill's atluriiey tu seek judicial le lic l 
against defendants, allegedly engaged in unati- 
thuii/ed prai tiie nl deutislrv. was mil le.uhed 
in puhlu meeiing. decision violated Open
Meeting I,aw in lint I .nt i ia I predirales Ini ev-
leptnm under l.aw, uismg when public ilisi In-

improperly prrm illed action,In proceed. Kerry 
s Hoard ul Covcrnois o f  Registered Dentists 
(19H0. Okla) (il I P2d 1)28.

See Marsh s Richmond Newspapers. Inc 
(1982) 223 Va 215. 288 SE2d 115. § 9.

Countv hoard's motions to go into executive 
session (“ to confer with legal counsel." 'Tor 
legal counsel." and " lo r  legal rounsel and to 
discuss personnel matters") lailed to comply 
with public meeting statute. Inn since there 
were no wilful and knowing violations, no civil 
penalties could lie imposed: iupmrlion was not 
justified where governing hods in good l.iilh 
committed insubstantial violations based on an 
erroneous construction o l statutes: it is not 
necessary to identify personnel when conven­
ing executive session to consider personnel 
inatleis. Nageotte s lloaid  ol Supervisors 
(1982) 223 Va 259. 288 SK2d 123.

City counril complied with public meeting 
statute in convening in exei olive session 
whete. although motion to so innvciic did not 
spei ifv ssliiilt oi two agenda items Were to hr 
(listtisseil. both agenda items lelated lo actual 
pending litigation. Danville v Mrird (1982) 223 
Va 271. 288 Sl'.2d 129.
[r | Discussions relative lo  personnel

Although acceptance o f teacher's loiter ol 
resignation svas discussed and considered in 
exei olive session billowing a regular hoard ol 
edinaliun meeiing. slate open meetings law 
was not violated where decision lo  accept resig­
nation ol leaihci was made al regularly srlicd- 
nlcil merling ol Imnrd. Shirley v Chagrin fa lls 
Exempted Village Schools Hoard ol Education 
(CAIi Ohio) 521 F2d 1.329.

Open meelings laws evidence legislative po l­
os that all iiiei'iings o f municipal governing 
bodies aie lo he open to puhlir anil lhal no 
I'xeiutivi' or sen el sessions are to he held, 
except when rharacler nr good name o f prison 
is im oh ed I hiis. open meeting laws svne 
violated whete 'its rnmicil held dosed session 
to eonsnlei appoinlmeiil lo hoard o f education 
sum le iu td  indicated lhal "character" or 
"good name" svas ttol sole discussion al meet­
ing, and s u m  e this exicplinn to mien meeting
laws, i!.• s not per sc include session eimsider- 

il matins, even though rharacler nr11ig  p e t  son , i_________________
good name mas n llrn  lie issue ill M i d i  discus­
sions. Miglioniro v llirmiiigliaiii Nesvs I'.n.
1 )979 . Ala) 378 So 2d (i7T

(a ls rounsel win peim illed lo meet in execu­
tive session In ilisi nss peisnual dial artel islit s 
ol applicants (oi rils-inan.igei position iindei 
piovisnui in puhlu meeiing law svliich aiilho- 
i i/rd exeiutive sessions Im "suh|eils that lend 
to pii'|iidice the .eim lation and rharacler ol 
ans pet son " Kenai s Kenai I'emtisida New spa- 
peis. Ini', (1982, Alaskn) I'd'.! I'.fd I 3 Hi.

I < ^ [ J > K<M'd< P c a A I .

hoard meeting, even thougli Doara mecung 
had been preceded hy executive session and 
minutes o f board meeting did nol reflcrl dio- 
mssion o r matter after hoard reconvened; stat­
ute required only that minutes include accurate 
description o f all matters discussed nut descrip­
tion o f discussion and minutes ol executive 
sessions were rxpicsslv excluded from require­
ment that they lie open lo public inspection. 
Ilokanson v High .School Disl. (1978, App) 121 
Ariz. 2<i l. 589 l*2d 907.

See Flagstaff v lllceker (1979. App) 123 Ariz 
13ti, fiOn l’ 2d 19. $ <i|l|.

In action hy terminated college faculty mem­
bers alleging defendant's violation o f public 
meeting law. trial courl improperly granted 
plaiulill's motion fur summary judgment where 
record was unrlcai as to whether defendant's 
lot mation o f final intent to decline to offer 
plaintiffs new contrarls. constituting "lrg .il ar- 
linn”  which hy statute had to lake place (lining 
public meeting, om irrcd  during portion o r 
defendant's first meeting, open In puhlir, or 
during portion o f meeting devoted to executive 
session; question ul whether dclcm lant’s sec­
ond meeting, regarding svliich no notice was 
given, was separate meeting ot coniintiaiion of 
meeting recessed on prior day was immaterial 
where statute required giving o f notice in ci­
ther case: at properly noticed third meeting 
defendant could have adopted and validated 
inrlfcclivc actions taken dining previous meet­
ings hut .summary judgment mi issue in favor 
id plaintiffs was improperly gtanted where osi- 
denrc regarding defendant's ai lions continu'd. 
Cooper v Arizona Western College Disl. (inv­
enting Hoard (1980, App) 125 Ariz 1(i?. lilO 
l ’2d 105.

Members o f  si hool hoaid m old  consider 
employment matters in iloscd exei olive *es- 
smn: ret lifted prohalitmary teat lien  w hose con- 
tracts were not icnesved were given adeqti.ite 
nntire whete notice staling renewal ol m ill rafts 
o f certified personnel would Ire liisnissed was 
posted at various plates and whete only 18 
teachers were employed hy diMrirl so that
limiting piesenled tca d r ix  L l u u i—iiilumuiig.
hoard, mini lo exemtive session, lhal if lllt'tr 
m n lia rls  wrie going to he discttssed, they _ 
ilesiretl lhal ilisi t|ssiiiuJie..lieklJjj.iniblic.im .eb- 
mg. McC.nwn v I’atagonia Union High .School 

vllis(. (19 8 1, App) 129 Ariz 127,
District hoard ol education's decision not lo 

/le-employ leather was proper whete it resulted 
[front a closed meeting permissible mulct slat- 
1 me to cuttsider dismissal n f inrlrlic employees 
unless t'tnplnycf requests public hearing, and 
no such tfqitest was made, (kreer v Hoard o f 

) Education, 17 Cnl App 3d 98, 121 Cal Itpv 
512,

75



Sthunl hoard meeting in OXecilliVr session 
with leal-i'Slale specialists lo  tftxritjis ilir ir qtial 
dilations in assisl hoard in dixpti«mg o f suiplns 
really did nol fall wiilnn npcn-mcclliigs law 
exception whirh allowed lo r rinsed meetings to 
consider appoinimcnl o r cinploymenl o f pnhlii 
employee where individuals in »|iieslion were 
iiidrpenileiK conlractors ami not "employees." 
Koweu v Sarila Clara Unified School Disl. 
(I'.m i, I si Disl) 121 Cal App 3d 2:i I . I7.ri Cal 
Kpn 21)2.

Where sthool hoard al closed executive sex. 
sion elecied lo  begin preparations lo r legal 
anion 10 avoid threatened strike o l puhlu 
.school teachers, il was not uece.ssaiv 10 decide 
il "siinshine law" had been viol.ued suite even 
it violation occurred. legal aeliou taken puisu- 
a 111 10 sin Ii meeting would lint b e  invalidated 
therein. Wilmington Federation id l eathers \ 
Howell (1077, Del Super) 374 A2d 832

Denial nl injunction preventing hoard ol 
ediicaliou front implementing certain standards 
designed to evaluate perlnrinanre o f superin- 
tendenl o f  schools which had been lorniulateil 
in closed meetings was proper where, open 
meetings law excepted Irani its rctpiiremeii! 
timse hoard meetings dealing with matters re­
lated 10 employees, and snpermiemleiil was 
emplovec within meeting ol a il; ami where 
ado)iiiou ol standard "as not "luial po lin  
decision" wiilnn iiie.iiuug o l act so as 10 re­
quire meeting lo  he open 10 public. Goodwin v 
District o f Colnmhi.i lloaid ol F.duralinn tDist 
Col App) 313 A2d till.

M r i i i l i i - r s . e l e c t  o f  l in a rd s .  i n i n i u P M o n x ,  a r n i -  
lie.s. e o  . h e l d  w i i ln n  s c o n e  o l  n n h lu .meeting 
sialule. Hough v Slemhiidge (Fla Apiil 27K S o  'id 2 MM

Discussions and cniisiiliaiiotis ol ehi"l evecu- 
1 is e o liuei with legislative both relative to 
roileitive bargaining ate exempt l.'nni stale 
".sunshine" law. Winter Haven v Florida I'uhlii 
Employees Kelalions Com. (III7K , Fla App D l l  
358 So 2d 1371.

See I ’alm Ueacll County Classroom I e .n lier’s 
Assn. v School lid . (11)82, Fla App 5VI) I I I  So 
2d 1375, § 1).

.School hoard's general discussion in closed 
scs'iou ol salary repot I and icroinniendaliiins 
loi upturning school veal cuveiuig rinplnvees 
who were not within collet toe h ug.ninng iniil 
and si I1011I hoard's reatliing in Hosed st ssion 
temalive nmsenstis as to personnel tetemiou 
ami salanes did nol violate pulilu ineciing law 
that authorized closed sessions reg.trduig eni- 
ploMiieul mailers hut prnhihiled the hiking ol 
lin.il ,111100 in closed sessions, wln'ie roller toe 
h,IIg.lining vas in prngiess, hoard would need 
i n  have some idea o f  total budget leqmieineiils 
lot i iimpi'iisotion o l personnel linih ssnInn and
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mm, and hoard subsequently held pubii ineei- 
uigs at whirl) hoanl's imal actions were taken 
People s Hoard nl Fdurniinn, 40 III App 3d 
H ill, 353 NE2d 147.

Plaimill teacher was not discharged hv defen­
dant s c h o o l  in violation o l stale open rlnor law 
which pirclm led discharge without pulilu 
meeting, where slaliile provided lhal exenitive 
session, rinsed to public, could he rondiiited 
when emplovcr's status was in lie discussed, 
although filial action was retpiired to he taken 
at meeting open 10 puhlir. and where liu ie was 
00 “ filial action" hv hoard, since plaiu lilf’ s 
employment was leiniiualcrl hv her own deci­
sion after she was given option nl transfer o r 
having her employment terminated. McQuee- 
ney v Glenn (11181), I ml App) 4(10 NF2d HOG.

I'ndcr open meeting .statute' ptnvidiug that 
"'Meeting' means a gathering in person . . .. 
Inrm.il o r informal, o f a majority o f the mem­
bers o f a governmental hotly . . . one-on- 
one interviews with applicants Tor city managei 
with fewer than majoiily o f council members in 
closed sessions did not violate open meeiing 
statute especially snue there was no intent to 
violate statute and council members al all limes 
acted reasonably on their corporation counsel's 
advice. Telegiaplt Herald, Inc. v Dubuque
(11)80, lown) 21)7 NW2d 52'J.

See Fiscal Court o f Jclfcrson County v Gout- 
ici-journal He l.ouisville limes Go. (1077. Kv) 
554 SW2d 72, § 5.

Injunction was correct where hoard o fedu ia - 
tton adopted resoiuliou which ilerlaretl that il 
would on loinih Monday o l each inimth go 
iiiih Hosed session, hoard's discussion o l. mu 1 
aha. proposed merger ol two teachers’ asxotia 
linos and lhal employees al touu lv supported 
lelevisinti siatinn might lie iaitl oil if ioti.it 
should vote in tot oil binding • lid mu (oil into 
• Atoptions to open meetings law for roileitive 
hat gaining negotiations o r heal ings which 
nnglil lead 10 thsiiiiss.il ol individual employee, 
jc llerson Cnuutv Hoaid ol Film alum v Ctiur- 
ter-jc al (1077. Kv App) 551 SW2d 25.

Unis'ersitv o f l.ouisville Fouiidaluin was not 
public agent ) witliui open nieetiugs law where 
inundation was treated liv resolution ol an- 
•itlit-t puhlir ageiicv rather than h\ arlinn ol 
oiunicipal legislative luulv; meeiing o l founda- 
11011 was puhlir meeting within meaning
s l a l i i l e  w h i  t e  m e e t i n g  was a i l e m l e t j  In  ...........1111
u l m t ' tuTu - i s nl' ( m a u l  nl l i u s t e e s  o l  U n i v i im i s  
o l  L o u i s v i l l e .  a d u i i i t e d l y  a  p u b l i c  a g e n t  v, m e e t ­
in g  o l  l o i n i t l a l i o n  t o  c o n s i d e r  e l e c t i o n  o l  m e m ­
b e r s  t o  h o a r d  o l  t r u s t e e s  w a s  p l u p c i l s  H o s e d  
s e s s i o n  n o d i  1 e x c e p t i o n  t o  o p e n  m t ' e i i n g s  s ia i  
t i le  r e l a l i u g  d i s c u s s i o n s  e n i u  f i n i n g  a p p n u i l  
m i n i s  o |  u u l iv i t l i i a l  i n e in h e t s .  ( .11111 i i - i - | o i i i n a l  
He L o u i s v i l l e  I m u ' s  t o  s I ) 111 s v is i t s  n l  L o u i s -

School hoard did not violate siaiiue proiiiim- 
ing discussion nl appointment o f person to 
puhlir liodv when it used multiple executive 
sessions in appointment o f superintendent o f 
pnhlit schools where superintendent was an 
employee and nol member o f a public body. 
I’arcni-Cnnmuinitv Allianre for Quality Educa­
tion. In r. v Orleans Parish St luiol Hoard (11)80, 
lai App) 385 So 2d 33. ceil den (l.a) 386 So 2d 
13711.

In action brought against parish school 
hoaid and nmmiiltcc formed to select new 
school superintendent In r alleged violations o f 
open meeiing law. which is to lie liberally 
construed inward end o f instiling that public 
business is performed openly, trial court prop- 
ct Iv belli that closed executive sessions con- 
dtirled undri exception lo  open meeting law 
Im discussion o f  character, prolessional compe­
tence, ot physical o r mental health o f  person 
mtrcrded bounds nl si.nmniv exftom ioo where
■ mniiiiiiee's aiiunis nmsiiuitftl vote lo r rliin i- 
iialuni o f certain ;i|i|ilicants Iron) consideration 
during sessions, and also properly held that 
t lust'd meeiing with several rinnniillec mcmi. 
Iiers pti'sciH was not "meet ng" tinder slaliile.

"when' Ih fie  was 110 quorum nr "walking quo- 
rinn" present; iiijitut lion test raining defen­
dants f 1 mu further violation o f open meeting 
law was overly hrnatl and would he recast lo  
prohibit defendant limn spetilit: conduct which 
tiial '.null Itmntl lo  have viulaletl open meel­
ings law. Hrmvn v Fast Halon Kongo Parish 
St hool Htl. (11)81. I .a App) 105 So 2d I 148.

Sthool nmm iillee which considered list o f 
applicants at pnhln meeting lor position o f 
stipci mlcntlcm o l schools violated open meet­
ing law hy failing lo  disclose names o f candi­
dates where romniillee made no attempt to 
linltl exeeulive session as pernulled hy statute 
ami rt'conl tliil not milit ate dist Insure o f names 
would violate any candidate's right o l privacy. 
A lly. Geo. v Sthool Goininitlee ol Nnrlltainp- 
   375 Mass 127. 375 Nl\2d I 188

Sthool roimuillt'e (lust'd session grievance 
hearing relating lo  denial ol teacher's request 
fo r sabbatical leave was nol subject to open 
ineenng law. Ghiglmne ' Sthool Committee ol 
Souihhritlge (11)78) 370 Mass 71). 378 NF.2tl 
HH4.

Meeting o l stlnml im m iiiiirr, 1 ondiiiled in 
exenitive session to disuiss salanes and wink­
ing (fiudiiinus lot reitain umi-uinon employ- 
res. 1 ante within puhlir meeiing exempiion 
providing dial closed session mav lie run-
■ lilt tell to ilisi nss stialegv with lespet l lo  col- 
lei live haigaioing il open iiiet'ting mav have 
delitoieiilal I'llt't 1 mt bargaining where liiere 
vvas evidentt' lhal In d u s  involved m selling til 
salanes Ini 111111 union peisonuel tviiiltl, if

gaining discussions with those groups. Ally. 
Gen. v School Committee o f Taunton (11)70) 7 
Mass App 226, 380 NK2d 1295 (riling annota­
tion).

City council rinsed meeting held to discuss 
city residency policy fo r ritv employees 
subject to Open Meeting Art, and was not 
within statutory exception permitting dosed 
sessions Tor "strategy and nrgtiiiatinu sessions 
connected with the negotiation nl a collective 
bargaining agreement when either negotiating 
party requests a rinsed hearing." Statute per­
mits closed strategy sessions only when negoti­
ation o f  labor agreement is in progress o r 
about to commence, and negotiations sessions 
refer to actual collective bargaining sessions 
between employer and employees Wexford 
County Prosecuting Attorney v I’ rauger (1978) 
8? Mich App 107, 208 NW2d 344.

Open Meetings Art preciuded hoard o f edu­
cation from meeting in a rinsed session for 
purpose o l evaluating the performance of pres­
ident o f  ju n io r college and superintendent ol 
education, where though statute permitted 
Hosed meeting for pci pose o f  considering 
"dismissal, suspension o r disciplining o f"  a 
puhiic cm p lf cc, there was mi basis i n  antici­
pate application o f dismissal, suspension, or 
flisripliniiig in this mallei Kidrmun v Hoard o f 
Education (1081) I I I  Mich App 798, 314 
NW2d 760.

See Channel 10, Inc. v Independent .School 
Dist., 298 Minn 306. 215 NW2d 814, infra § 9.

In class arlinn brought hv leather's adminis­
trator's associations against stlinnl district, pro­
ceedings hy school tlis liirl whith resulted in 
liirlnugliing til several hundred pinhatinnai v 
leathers nnd reassignment ol la ig r minihci nl 
administrative employees, did nm 1 elate solely 
in individual personnel pinblrms so as to I.ill 
within statutory exempiion undri public meet­
ing law, Imi instead actions taken al proceed- 
iugs were policy detisinns with respect to pro­
grams and administration which should have 
been derided in open meeting Mandatory in­
junction to 1 t'Mtaitr future violations o f public 
meeting statute was proper!) denied where 
there was no prnul that si hool hoard rnnlcni- 
plated, planned, m even ihrrnirncrl lo roudurt 
any lu llin ' meetings in mallei violative o f  stat­
ute, ami niniid.iituv injunction undoing actions 
taken by srhmil hoard was properly denied 
where actions tutiMitnit'tl massive icorgaui/a- 
1 inn tdpruginms and persiuiut'l ul laigc metro- 
p• 11i 1.111 district ami to requite their undoing 
would create administrative and liscal chans 
within stlinnl disiiirt whith would adversely 
allt'tl pnhln inleiest Hudson v School Dist, 
(1979, Mu App) 578 SW2d 301 (tiling anmila- 
linn).
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limes' bargaining sessions 
ir (lisrnssmus o f negotiations being held pur­

suant in siale labor law were nol required lo  
be conducted as open meelings, allbougb 
board was "public govcmmcnial body" within 
open meelings acl, since acl was not iuirnded
10 apply in such manner as lo  destroy limited 
hatgnining rights o r public employers by ex­
posing public employees’ iliouglil-proresses, 
and lliose o l employer, lo  public eye and ear: 
“ binng and bring”  exception lo  acl applied lo  
r o l lr r lo e  bargaining and not jusi lo  distus- 
sions involving parlirular person. Stale ex rel. 
Hoaid o l Public Utilities v Crow (111711, Mo 
App) 592 SW2d 285.

See Slnuemaii v Tam won b School Disl. 
(N i l) 320 A2rl 057, infra § 7 |b ) (riling aunola- 
lion)

Open meeting sialule did nol require lhal 
newspaper leporlc r be allowed lo  annu l bar­
gaining sessions between schoolbo.uil and 
(ra t lin s ' iinioii commillees, though filial bo,aid 
approval o l ron ltacl iimsi lie given hi open 
meeiing I albol v Concord Union School Ilisi., 
114 N il 5.12. 323 A2d 012 (riling auuol.ition).

In deil.iralory judginem arlinn seeking de- 
lermin.uion whether meeiing o f board o f edu­
cation wlmh was nol held in public was in 
viol.Hum ol public meeiing sialule. Inal courl 
iu toried ly  construed language, "personnel 
m .ilin s ," m exempiion provision o f public 
men mg Mamie lo  mean "mailers relaling to 
disciplini' oi hiring or dismissal o f emplovee.”  
since literal and commonly uncpicd meaning 
ol "peisnunel mailers" is nut so limited. Siale 
v I In .m ile / | I07t'»| 80 NM bOK, 55l't l ’2d I 171

See pmes v ’vast Windsor Kegioual Hoard o f 
I'.tluialum. I l l  NJ Super 182. 352 A2il 1228, 
iulra § 7 |b |

School board did util violate open public 
meelings .u l when il tailed lo r exeeulive ses­
sion in distusv peisnmir! mailers; while 17 
eniploM rs wen* enlilled lo reasonable nolice 
ol m lfu linu o t board in consider ilin i leimiu.i- 
i •<ill, plaiiuills laiied lo deiniuisii.iie any au- 
I hoi il s im then pan in retpiesl public meeiing
011 beliall o l adversely all'ccltd emplovees. Rue 
v Union Uoinilv Regional llig li Stlinnl Ho,ml 
o l I'.tlui alum (1077) 155 NJ Super (*4. 382 A2il 
38b

See llo iiman v I'oinplon hikes (10 /7 ) 155 
NJ Super 120, 382 A2tl 413. t) li|a|.

Closed meeiing al whit It bii.ml ol edili aiiou 
adopietl resoliilioii leiiuinalmg pl.iiuliH's pro- 
balitm.iiv emplovmeiil as sericiary dill nol vio­
late public m fftmg slaliile, despite l.iilili'e o| 
Iroaitl lo iioiilv jilam lill til its iuleiiliou lo  
evaluate her peiUnmance. Cole v Wootltlill 
h ike Hnaitl ol I'.ducaliun (1077) 155 N | Supei 
308. 382 A2tl Obli.

I'lle iiiimuisvioners who u ric  i in
o|u'ii-Hirelings law anti who m liodiiietl and 
7 0

adopietl resolutions confirming creation o f ad- 
mimsiralor's posilion al rinsed meeting vio- 
lalcd tiprn-meelings laws, and exception which 
allowed t loscti meelings (or matters involving 
employment o r appointment o f specific pro- 
spot live puhlir olficer o r employee was nol 
applicable wheic no discussion o f any specific 
o llite r o r employee was involved; fact dial 
crmlirining lesoaition was adopted al subse- 
ipienl public •".-cling in elforl lo correct open- 
meeling violalion was mil sulhcieni to cure 
viol,Hum since law rctpiircd dial sutli action be 
i.ikrii t ie  novo and i mifirming action was 
Hierely prrfunt lory. Oiigblon v Hoard o f  Fire 
C.ouiis.. elc. (1080) 178 NJ Super Ii33, 429 
A2d I09 li, add in pan anti revd in pan 178 N| 
Super 505, 429 A2tl 1059.

(dosed meeiing ai whith hoard o f  education 
voied lo  terminate emplovnicni o f teacher was 
violation o f sialule requiring lhal meetings o f 
public bodies be open lo  public except fin j  

exeeulive sessions ol such bodies, where board 
failed lo  complv with Mamie's express contli- 
limis precedent to rnntluriing exenitive ses­
sion, I ,mncc board's aciinn o f lenninalion was 
nulliiv. Sauna v l .intlciiliiiisi ltd. o f Fducaiion 
(1981) 107 Mm 2d 207, 433 NYS2d 970.

See News ,1' Obseivei I'liblisliing Co. v In- 
leiim  Hoard ol Filur.ilion, 29 NC App 37, 223 
SK2tl 580, infra 5 10

School hoard pinpcrlv lieltl closed meelings 
lo r purpose ol interview mg applicant for pos, 
mm o f Mipeiiiilrndeiii o l schools, since Open 
Meelings l.aw peiuuiieil dosed sessions for 
t'onsideialion ol delicale mailers o f employ­
ment, ilistiplme anil dismissal Cotlsey v I'oe
(1978) 11 i NC App 082. 245 SK2tl 522.

Where Sunshine Law allowed defendant 
limit'd ol etlucalion ' o  meel m exeeulive session 
i losed lo  puhlii whim considering renewal o f 
niiiiracis ol pl.imiill in mu t-iiiirc't I teat Iters. fur- 
lliei slaOiloiv proviMou alluvviug pl.iinlills lo 
deinantl "pulilu lie,mug" did not apply lo  such 
sessions bul r,iilier peiiained lo bearings oilier- . 
wise provided In law, and ni.il conn pinperly J  
belli lo r tU'fentlaiil in plaiiuills' ,i< lion alleging “SJ 
unmglii! iioii-ii iiew.il Mallieiiv v Funnier Lo- \  
t al II',.iicl til Lducaliim 11980) Ii'.' Ohio Si 2d 
102 lb  Ohio Ops 3d 411. 405 NT.2tl 104 I.

See Masei v Caiilou (1980) 02 Ohio App 2d 
IM , 10 Ohio Ops 3d 373, 405 NK2d 731. 
mtiiitin oveir, 5 5.

Suspension ol polite nllicer, timing exeeulive 
session o f Hnaitl ol Supei visor's meeiing, fin 
failure In complv with township oitlinauce ir -  
qiiiiing polite nlbtt'is It leside vvillim lovvusliip 
<1 it I nol violate viinsbint' law where siispeusum 
was pan o f hoard's tousuleraiion ol chaiges 
lilt'll agaiuvi o llitei and meeiing was nudmii/cd 
I is siamie. |eske v Uppei Ytnlei Township 
(1979. Pa Ciiivvllli) 403 ,\2d 1010

Meeting ol tils count4 al which evidence

h-ading lo  suspension of police olficer for COll- 
tlucl uubetoming a policeman was oblainetl 
was uol required lo  lie open lo public under 
npcn-inceliug laws where meeiing It'll wilbiu 
exclusion lo r investigations which would oper­
ate in prejudice of per son's reputation. Mcllin 
v Alli'iilown (1981, Pa Cmvvllh) 430 A2d 1018.

See Nageolle v Hoard ol .Suprrvisms (1982) 
223 Va 259, 288 SK2d 123. § b(b|.

In at non alleging wrongful lenninalion o f 
eiuplovinenl, il vvas held dial rom plianrr with 
lequiieinenls o f puhlir meeiing Mamie was not 
tiq im ed vvhcie m in I rbararlerired special 
Hireling, in vvliidi Couniy Commissioners de­
cided lo  dismiss plainiill as lire t hief, as execu­
tion session; sialule wav lieltl inapplicable lo  
exeeulive sessions when convened lo consider 
appointment, eiuplovinenl, tit dismissal ol pub- 
lii o llnc i or emplovee. Kirk v ''ifite  County 
File Pioii'tiion Disl. No. 21 111' i) 95 Ws*a 2d 
709, 0 3 0  |'2tl 930.

Pom ion ol legiila ily scheduled meeiing from 
which memheis ol geneial pulilii were ex­
cluded anil during whith couniy comnussioneis 
met with Inral lederal olficia) anil disetissed 
av.nlabiliiv and allot alion ol Civ I A lumls, in-

dismissal ol 
exempted Irion 

■pen publie meelings sialule since 
il involved "malle is ailetliug . . . appointment, 
eniplovmeul. m dismissal'' o f pulilu I'mpltivcc*. 
Po ll louiist'iid Publishing Cti. v Hiown (1977) 
18 Wash App 80, 557 P2t! 004,
(cl| Derisions with rrspeel lo  parlieulnr as- 

sciiiblagi's; lieltl retpiirecl (u lie open lo 
public

( n i i . u  il , , n  I' in  ii o m i i r n l . i l  Q u a l m  was g uv -
Af i u i i i r u i . i l  a g e i i e v  w i t h i n  m e a n i n g  o l  l e d e r a l  

s u n s h i n e  M a m i e  l e i i i i i i i n g  a l l  i n e i ' l i n g s  o f  g m  ■ 
I'l i n n i  iU aei ' i i t  it's I n  l i e  m i e n  l o  i n i b l u  e x i t ' n l

av.ulaoiliiv ami aumaiinu oi c.r.i 
t hiding possible promoliim anti 
t in /fin  l 'l I A employees, was exi 
oiA'i.iiioii ol open puhlir meelings

cnees" were "meetings" wiihin meaning o f 
publie meelings Malulcs, tlcspiie facts dial no 
formal action took place during such confer­
ences, where members o f board were given 
advance notice of conferences ami most at­
tended, where conferences w'-c belli irgularly, 
ami where agendas were • extensive and
included many mallets it. e later acted
iqion in regular anti special puhlir uicetiugs. 
Hagbv v School Disl 185 Colo 428, 528 P2d 
1299.

Public meeting Mamie was violated by school 
board and, lluis, tn llerlive b:ugaining ngire- 
meiil between school board and le a thn s- asso- 
ciaiion was void, notwithstanding ili.il agicc- 
ment was adopted by school board in public 
meeting, where school hoard niei m executive 
session with negotiating learn in review prog-' 
ress o f negotiations and in dcieiniine policy 
and strategy, anti hoaid decided in piivaic lo 
make its final offer which was a rtrp le tl by 
leacbers and siibsequenlly adopted bv school 
board in public meeting. Littleton I'dticaiitin 
Assn. v Arapahoe Coiimv School Disl. (Uo)o) 
553 P2tl 793.

Meeiing o f ten republican members til 15- 
inrinber board o f alileiiuen with oibei lepubli- 
cans who were mil members o fb oa id  ol alder- 
men and one noii-iepultlican lo  ilismss budget- 
ary mailers, was imblu i h c i ' I h i l '  and m u  tan- 
t u s ,  so dial ' p u b l i c  i i u i i i f .  lakiui! ul m u i i i h ' s
and i i ' t i i i ' lmg nl v o l e s  vvcic let 

‘ In Male Mamie, ( i i o n km o  v Fieedoui n l l u l n i -
M i n h n i i  ( ! o i n .  (1979) 35 Conn S u i i p  117, 413 
A 2 d  493. —  /O t ’ f r f

bn i rila in  extepleil ivpes o l Hirelings pi'llliK i 
n  il ni be rinsed o n  imliv idnali/cd ami |i.nlit n- 
l.ili/t'il Ii.imx. ami lluis .ill meelings ol toiim il 
were lequiieil lo  be open lo  puhlu lhal in­
volved drliherulitnis anil tlivi nssions among its 
m rinhfiv tleiermiiiiiig oi resulling in joini ion- 
thiii oi disposilion nl nllicial 'em y business, 
im Imliiig UH'elings involving avlvite lo  Picsi- 
ileul P.uilit I eg.il FiillllilaiitUI v Uo iliu il oil 
I i iv i i  , >■ 11 ■ mi ii a I QiialilV (198(1, App DU) b3(i 
I '2.1 1259

Nm I i - . i i  Regnl . i io iy Uonnnivsion laiied in 
p iove ili.n biitlgel meelings were lawliillv 
. losed in pu l i lu . whe i f  Sunshine A i l contained 
no expiess I'xtepiiou lo r  btulgel i le l iberalioiis, 
ami wlieie no spetifit ilems tlistussetl al meel* 

i mgs writ exeuipl t linn open meelings icq t i i i f -  
ti h i  il m> .is in (iisiilv ( los ing pin lii ms o f  meet­
ings mi imliviilu.il and pai d r i l l , in /e i l  basis, 
( . ,  1 11 11 >u • 11 I ause v Nm leai RegulaUuv (a im . 
(19821 218 App IK . 252. 571 F2tl 921 .

Hoaid ol etliitalion ' supeiiniriidaui's iim lri

Where eleven out o f tliiileeu nicnibns o f 
tils tin nit il who vveie inembeis ol I li'iiintialie 
I’a ily mcl with fity mavor, also a I Intuit ral, lo 
ilist tiss status o l r llm is  llien being made in 
Stale Ueneral Assembly lo  lepral slalliies 
wliitli provided basis upon ivliitli m y, ibi'iiigb 
m dimmer, was anlbm i/etl lo  impose and ro l­
ler! wage lax, nlaninll nrwvp.ipn was niil.iw-, 
I n l lv dented adims.snm In _silL 11, JI it* f  titliU- News- 
|<n ii n,vI ‘ .o. v Mt l-aiighlin (1977, Del (.Ii) 377 
A2d 358. —■

Since ii vvas sull pari nr legislative branch o f 
giHi'rmnenl, ctniniy sclmnl Imaul ailing in 
qliasi-pulirial capacity violalcd pulilii meeiing 
sialule when ii m essed hearing in ira th  tleti- 
sioii Uannev v Hoard o f Pulilii liisirui lion 
(Fin) 278 So 2d 250

Resolution o l riii/rus* planning romuussiun, 
adopietl ai miupulilic uit'eiiug <d lown council, 
was void all initio since etiuunivsion's lum linn 
reached stains n f hoard or romnussiiin dial in 
oiilei m acl legally musi comply vviili sunshine 
law. Palm Heath v Crailison (Fla) 295 So 2d 
473.

Aili'inptrd riitilifaiimi o f iuvaiitl roniracl 
avvaitl by lu ll riiu illy enuilliissinn tlitl mil coin- 
plv willi Sunsbiiie laivv icrpiii t'uienl dial iniliie
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'in i ,lU 'i l f ij if i i- i i i i 'c l in g  'I .m i le  In go ing nun 
rx e ru t iv r  sess ion  oM i'i i 'il ih  in  con sid er r«.*|>«il;i- , 
hu ll and I l l .w .ir ln  nl s it |i( ‘i m lrr id ru t n | srhnn ft 
lu ll in ti.’iiliiv  as shun  ili'M i r  m  enab le  avnuV
■ Hu i ill 1 1111 1 1 n lii ' .unn ; mi i l l .m u '  aiMinsi ptm-
■ iji.il. dtsrliaigi' ‘ .i 111 im | | I . | |  lli.ll u .n  (li'i nil'll III 
I'M'i o liv e  session  was llu is in ililop rl .m il tnin- 
i 111,11 would In' «• l i I i 11 i i  I In s.ihnv Irnili lim e nl 
tit. ' i i 11.111;<■ uiit 11 i • • 111111111 i o lll|ill.n li !■ wit Ii 
• i |n  n m r c i i i i g s i . i n n e  Im  pulilu  Iiim ih iii nn 
w In 'llu 'i 1111111 i |i ; i l  sin m lij lie  d ism issed  in n lli-

rn lin ra lum  look  p la re  at breakfast H ire ling  hr- 
in r r n  i m iii ;u I  app lican t* ' r rp r r s cn ia 'iv e  ;»n«l 2 
m em bers n l i '11111111*11(111 a i l in g  as a tm iu n ille e , 
am i iin* I.hi l lie  H ireling lnnk p la te  ai a public 
inn (Ini nm m ake n " p u l i l i i "  s\illnti m ean ing nl 
s la l i i le  Higrlus* v i lo w / c  (F la  App) 2 ‘ U Sn 2d
(VI r,

im li'iiiicni dial alleged dial elected ills  emu- 
linuiiinei met v.uli o ilie r rily roiminssinni'is ai 
nierimg iio i open lo  puhlir ai all limes, esen 
though ii neither alleged dial < i i \ mnuuis
sioiiei .mended said nolipuhlir ........  as
im'iiilici nl li lv  coiuinissiou nor lii n m illin g  
was one ii whirh “ olfiria l ans" wen* in lie 
laken was siillirienl lo  chatgr Moladon ol 
.Sunshine l-iw Wollsnn s Stale (Ha App l)2 l 
311 V .J .I 01 I

I’lih lu  in ee im g  s ia lu le  was app le ab le  lo 
n ir r iiu g s  *d i l in en s  group o c g a iu / id  In  r i l l 
m anager lo  aid m se ic i (ion o ' p o lu e  i lu e l . 
when id s  m anager u l i l i /n l  iH i/ in s  g toup  in 
assist him he rrea led  " In ia id "  iiiu le i staiud* 
and lie  h e ia in c  “ a g e n ty "  under s i.uu ie  K i.m sr 
v R eno  ( I ' 17(1, l la App 1 )3 ) Mdli So  2d 1 2 1 1  

O pen  pu lilii III* mgs law a p p le d  in  paro le 
revru a iu iii m ee lin g s ol p a io le  am i p io lia n ou  
io iiu n issum . desp ite  argument d ia l io n s ii .m iis  
o l lha l law would ro n sd li i lio i ia lh  lo s .u le  i In n  
cm  s p i iiO |M in e s  o l e xeeu liv e  In.un it, su ite  
am  e x c i iu n e  • o in iiiissiou  im ild  he H ea le d  on 
■ ■■millions u l ob ed ien ce m laws no l m i ousts 
Icm  svidt sta le  im is l i in iio n  and , d ie n lo ie ,  
(.iiMimiisMon was rcrpured In op en  in  pu lilu  all 
m ee lings al which o llir ia l ai is were In he taken , 
im lu lling m ee lin g s lo  d er id e  issues nl p .un le  
and iiiand a ln iv  inm lid o ii .i l i( ‘lease  le sm .u io u  
i in net s U  .iiMWiighi y I OHO. F la  App 1*11 37(1 
So 2d 1 1 8 .

Ad tun i <ininiillet* o f  stall memheis rrealed
lo  p ie p .i ie  : l ri- l !l i ||im i'( ln ll,n  lim lge l was Ir- 
111ili ed in m iiip ls  ss i11i pulilu H ireling s ia lu le  
In  g iv ing Ie .is o i ijh lr  m ille r  In p u li l i i . In m eel 
mg in p u h lu , and hy keep ing n iim iie s , al 
ihn iig ii nol .i Im a id  nr ag en ts , when go sem in g  
.is IIInn I■ \ ile 'e g .ile il Irm lgel iespoH sih illls lo  II, 
"n u ll in ' and Imiu lion  o l i u in iu illee  le .u  hed d ie 

o l a llo a id  while stall is u o iil ia llv  mil 
im tlld ed  w iilnn puhlu m ee lilig  s iam le , skill 
iliem h e i '* l ie  un lin le il while n p r ia n ng m i i mn- 
Ti 1111 ci* w n iih  lias hern  i lin 'g a le il auil'io in v  im i '~ 
III.ills 'villitn governing hndy. .News i 'n  ss ru le

TTsTimg I ai i (I, ii Ison (1(182, Fla App 112) 'till 
So 2d h Hi — —'

ln loiin.il. uuolljrial ram :*' ol nun' un-mlms 
nl ITi-1ni' 1111■ (• I mI\ ronnril was m il l in g  ol leg" 
islalise liodv svilhm ilieamug o l slaliile letpm 
ing govermiienlal hmlies' Hirelings in Ik* open 
in puhlu when' puhlir business svas drh ln rail'd 
and roiiseiisns on pulilu issue ss.n leailied 

k~ IVnple ex iel. Dilauis v Han 110801 HI III 2d 
I ' l l ,  Hi III Dei 07H, 11-I M  .2d 731 *'
00

svilh agenda i onsisling of mulliliu le o f suhjel is. 
al which polls svere taken on issues, ninnio s 
an* made o f lopir* discussed, and al whirls 
pulls are made, I'Mrpi upon lmiu.il nuiiinn 
dills made, sec undi d. and i ained. al in 'in
un i nnii. rei essiiie. Inn nm .uhniirmiie in mm. 
nn.line s% nil Iilllilu liieelines law Reeves s 
Oilcan* I’aiisli Si hool Hoaid (I .a) 2KI So 2d 
7 l'i

Schoo l i i iim m lte e  lh a l svas ho ld in g  pu lilii 
e .ii nig on charges against prim  ipal n | si hoo l

i mi.ncil npcnonei'Miig sialule 
exeriilive session osteiisilils in 
lio n  and ( h a ra r ie i nl

l l l le e n i ig  
l id  —

l.lll-l ■
Sllpl'l

rung 
pi 11li 11•:«I si, .
IM II li lllf'tl i1 Hi 11 VII-I w iw  (Iisi I p lm r d I ’ ighsi s

ol \i liilie. in 11(ld i . Mass Appl II I NF.2d (>13. ewvsii 
Whete. pmsiianl lo  ad|ourmneul. Hoaid ol 

i ommissioneis ronvened ai '.1:1)0 a.m. where 
immiirs i cl I ct l fc I lhal roinnnssioners and 
inim iv rle ik svrie picscui and dial suhdivisii n 
was ioiu lilioually ap|irnved. and svlieie atnial 
di'iisuni svas mu made imiil 2:30 hi a llem oon 
In voir m m lu ilid  In le lephonr. "meeling" 
look pi,ii e as ilelined hv open inn nog lass; dm* 
in liaimsvoik m  ss hit h nu'Cling svas held. i e .  
hv means ol leleplioue tonveisalion, and due 
in l.iii dial one toimnissioner svas not in­
humed ol meeting, ii was mu open" meeting 
is leipiiied undei slaliile. Hoaid ol 'I ruslees s 
Hoaid ol ( .untils ( (mnis. (IOHO, Mont) lidli l'2d 
llll'i'l

See  Pokm US' \ Si Imslri 11070) 202 Nell 33*1. 
275 N\V2d 2H |. t> 71111

Meeiing nl lown hudgei lom m illee al svliith 
i i'i oMunendaiions would he loruiul,ilcil loi ar- 
non lis voleis ai animal lown meelilig svas 
leipiiied to he open in puhlu lle r in u  v Nonh* 
wood (N i l) 2H2 A2d HOI Oiling annoiaiion).

/.oning ho,ud ul ,id|iisiiueiil. as "puhlis 
hods" within meaning ol Sunshine Ians' I hat 
granted puhlu nglil lo svilness all phases ol 
lii'lihriulinn ol puhlu hodies (im hiding ilisrus 
sion and esalniiiion ol l.iiis), svas leipiiied lo 
hold puhlir meeiing foi its discussion, levicw, 
mid dei ision on t.niuiiee application, l urlhei- 
nuue. pnvale session wills sn lin lor dining 
svliu'h hnard appiosed v.uianie svas nol pet mil 
led as I'xteplion lo Sunsliine l asv's le ipm r 
■iii'ui ol puhlu im clings where iheic svas no 
disitisswiit ol pending m uuln ipaic il litigation 
• ii iiilii'i m alle is lov tn 'd  In nlinriict'-i lirni 
I un ilege, and w luie delilu'ialions did mil deal

sviiod. I IS NJ Stipe
Wherr rom ily planning lut.nd originally 

railed lor meeiing svilh memheis o f virions 
agencies o f lliiee miiniiipaliiies wiilnn rounty 
lo  discuss imparl o l land dcvelopei's proposed 
housing Irad*. and siilnecpicnlls eancelled 
meeiing svhen drvelopei claimed light lo  in­
tend il. second Hireling, scheduled Iwo weeks 
laler. and involving similar paines was cvi- 
dends iiilended lo cirrnnivciii piosisions o f 

and. as noucomforining men mg. svas 
correrlive scope o l acl: ans ac tion taken 

during meeiing would he deemed nullity. Al- 
lan-Penn Corp. v Hedtuinsier (11177) I S3 NJ 

r I Id, 37(1 A2d 2fiS.
See Caldsvell v lam ln  mi (1(178) I Ir I NJ .Su­

per 281, 3!H A2d 5(1(1, 5 7|h |
In adinii against fue disiiici and tommis- 

sioners, pLmilills were ciniiled in injiilu lion in 
insuic fn line compliance **uh puhlu meelings 
.u l sslieie prior meelings im ohuig annual 
htidgrl and oilier lire disirid inalleis hail heen 
held in pi is .sir ivilhonl giving puhlu nolit r  ol 
mcflmg. Oiighlon s Hoaid oi F iir Conns. 
(1(17(11 11.8 NJ Supei 131. 103 A2c) lid.

Iw o teporleis sveie unlawhills excluded 
from incfimg ol memheis ol ciiv council hu 
legilkuls scheduled "suu l ii'wimi'' al sshlill 
weie dismssed ,-ins lopirs ol mleii'sl and whli II 
weir si hccliiled loin days pi inr lo  earli tegular 
i o i i iu i I  meeiing I'o ilion o f  meelilig o f /oiling 
hoard whetein memheis (o lled ise lv weigh esu 
deuce laken doling puhlu healing, applv law 
and leaeh comlusiim aie covered Its "imiu i.d 
oi i|iiasi-|iidii al in m ei clniiis" exc lusion svilhm 
"Smislim r Unv" Mamie, and iheieloie puhlir 
hi.is lie exiliidrd : hnwesci. poiiion ol prnrei'tl 
mgs whcie /lining Imaid's densiims are an- 
in men eel .re  imu-pidui.il and nmsl lie open lo 
pulilii Orange Couniy I'uhlicalmns. Div ol 
Oii.itv.it Newspapers, Inc. s Counril of Nesv- 
lough II07K ) 00 App Div 2d 10(1. >101 NVS2d 
H I.

I'liiium  staled cause n| action under puhlu 
inei'lings siauiic wherr it svas alleged lhal al 
dosed session mei'img. mayor, rommiiiee lioni 
ciis ro iuu il and srlicml Imaid discussed possi- 
hie sale nl |iiliuii high si hool and i nnleillpkoed 
appliialions Im hmds umlei I'iiIiIu Wmks Ad. 
Ihu c11n>iu111 ul lu iiiil was ini'sriil and lhal 
Mili|i'ds o l mei'img sveie suili dial they would 
imlmaiils anse al public meelilig Oneoiila 
Si,ii lbs ol I In,nv,is Netvspapeis. Im v Hoaid 
o l linslees (107(1. 3d Hep') til* App His 2d fi I . 
112 NY.S2d 027 

Wlieie Deiiii>■ i.i• ii ni.i|nii.i o l mu in lr'is ol 
ills  (omit il held tveekls meelings in dist uss

w i l l im  s r o p e  -nf p u h l i r  m e e t i n g  s i a l t u r  ;
-pirsv. jinli lir . and sole Kopnnu. :.i. iM rnilliriL 
■ < 111111 uni lie exilm lrd . Wlnle Denmrralir 
memheis did mil possess" post ei to hind cillirc
room il. un irl cone hided lhal n was minrc 
smy lhal sorli cniiis have hinclmg aiillmnis in.■ill* i i mi * sat ii  ̂  ̂ _
■ ' r e i n  in  c o n s i d e r  n p n l i l i r  li cu lv w n l i in  m e a n ­
in g  ni  p u l i lu  H i r e l i n g  s l a l i i l e .  s i n r e  n s  i l e i r n ^ i .

' ' •------ I- . ___h.niMns .ill > cm I puhlir .mtj Miiir ItTK laH irc 
in lrn d cd  h i j l lo r t  ('ntirc ( lr i i<iDH iii.ikm r n m .

lfn iu .il .t<l o l vonng  hi r v c n it in ii«i >v."Tid | ]|^ | ...t _
~o [o ln ,i.u  cl.., lime,il. m aclopiuiK imhli, m.^ I  

jmThrinuu,-. lad  tlru lle in on a lir 
( 'OuTTTil d i ' v i n l . e , I  l i i n u u ' k e , ,  " I

^ i l u . d  m ajnrilV " insle.icl 'n l m ^ u n  w .n
d r r uied 111 raise Io iiii o vr i sn lislam  e. sm laliiUL 
sp in l o l l .eg iv lo livc r i ia i im e in  am i was rcw 
'lev ied  as im i ine . s im e  n ssas u iid is im lrd  lha(.

was in rs r in  ai D irer incein ip* in wTmliH'lor'ini svas pirscm .........  . _____
p r l i i u m e i *  s i m g l i i  . u l m i s s m n .  S i i m l a i i v .  c n u l r n  
l i n n  d i a l  i n e r i i i i g s  i l l  i i n e s l i r m  w e r e  l i c l i h l ' l g -

‘ ' •' - I - - -iinnk ol political i .nn
Tnrrrrr cam nses~ should lie uilciineied m aonls 
To pnlilual inaiuMIt n| legislalise limls ieaaick~ 
Ti'ss nl wli.il it dm nssei). Ilierelis exriiipiiiiii 
'meeiing o l lleilim  lain iiieinheis III i l l ,  iniin. .1 
Tioin i iniipliai'i e willi pulilu ineeiing ci.iimc .

u  | e d c ' ( l  H v  c c u H I  a s  I n n  I ' x i n n s i v c  d e l i l l l
lig lll ol leg isl.n ive l i Hc  III

A n p  H i t  . . .  x1( 1.111 11 PM  I , ( i l l  H c p l )  H I
NYS2d 70r.

Ciily rounciCs minimal ilisiussion* o l ills  
hnsiuess svilhoul inleni lo li.msaii ans such 
hnsiness svcri' mil "meelings" gnseiiied hy 
I'uhlic Officers I -aw lhal leipiiied eseis meel­
ilig o l public liodv lo  he open lo  geneial 
puhiic. llossTser, although ins's Imaid ol /o i l­
ing appeals could m iidnd dehhei.Uinns in pie 
vale session, lhal pa ll ol its pioreedings in 
whir., ns decision was auuouuied and sole ol 
ilidisidual mrinheis laken tva* rrc|mied In he 
open lo  puhiic. Oiange Comils I’ulihialious 
Div. nl Ollatv.it Newspapeis, Im s Coliiicil ol 
Cits o l Nesvhcl'gh, H‘ l Mis. 2d 817, 3113 NYS2d 
2'18. mod (2d Depi) (ill App His 2d Dll 
NYS2d 81, alld 15 NY2d ( 1 17. - I l l  N Y*>',(d Mi I, 
38.3 Nl.2d 1157 

"I'laimilig sessions" held In hoaid nl echiia- 
lion wheiein cnal reporls sveie leceised limn 
employee’s as well a* limn piospeslive contiai' 
lots svere mil "exedilive sessions" oi "mlniui.il 
galheiiugs" and should have heen open to 
public mulct open ineelings law Kamlel s 
Hoaid o| F.dmalum (1077) (II Misi 2d 1105, 
3(1(1 NYS2il 3r.fi 

Puhlir mi'i'iimt sialule was annlii aide lo
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cntilicti io~rxrm [»imn-imm  h:>iiiii>.»iic»ho- • •■ 
statute. since rxrnipiion lo r “ [in ilim i tanriis 
rclcrs In tlinsr meetings ni which political anil 
not |)iil)li( tnmm-ss is clisrttsscTI. ami n-rtn 
"conducting ;ml>lir business" within meaning 
oT open meetings law includes disrussnnis nl 
anv tonus tint mnv fume licl<iu‘ lio iln-s al 
regular pulilii meeting. Cily inznagrr ami city 
rlerk had matulaiory duly o f  nnliiyitlR public 
and minnriiv mrmbcr n f city council o l anv and 
all meetings held lo r purpose o f enndmtiug 
any puhlir business and had to permit pttbTc 
and minority council member to attend those 
tneelinRs. Sriolino v Ryan (1 ‘ 180) 103 Mist 2d 
1021, 131 NYS2H f i f i - l .* ^ -   ' / r r a l*  {

Board o f township trustees’ "special session" 
for which no no lire was given and wlmh was 
held at ptisan* residence of a township olhtial 
did not (pialils as public meeliiiR open in the 
public, Cttsl s lin e , 30 Ohio App 2d I I .  OS 
Ohio Ops 2d l ib, 3 I I N1,2d IHli

I’ullln iiieetiiiR statute would be apphrahle to 
puhlu setviie roinmissiou heatings where two 
o r more lommissioners convene and minim I 
hearing, but consultations ssith stall, deubeta- 
lions ot ptmess o l making detistou would not 
constituie nteettng within staiuie voice (junrom 
is not tec|tiiiecl ai atis stage ,1'id since < om en ­
ing ol governing body is not insulted at am 
stage, Adpidu ilorv sessions would he e»empl 
untlrr si.ume suue ihev are quasi iudui.il pin- 
rcrdiligs uisulviug oolite , preseiilalion oi evi­
dence, making ol teenrd. examination o f tvii- 
nesses iiiulei oath and exercise o l subpoena 
power. Appalei Ilian 1’nwcr (ar. v I’uhlic Ser­
vices Com. ( W Va) 253 SK2d 377
|c ) — Held  no' requ ired  It? lie open  In  p u h lir

J'ctletal I’lei-doin of Inlormalioti Aci exeinp- 
non peilainin ' to mlerage’.i'y and intr iagt-iii t 
nieiiioi and a and le lle is v. at applicable to dmii 
incuts volumaiily dm losed hv agent s to mem- 
liers o fad tiso ry  committee and. thus, advisors- 
t oinmiliee propel Iv held closed iiieeling puisii- 
anl lo  l-Vdeial Advisory Coimnillee Act. where 
atlvisoit ioiniiiiiiiT rhairmaii deierininetl that 
i l i st i i s s i o i i s  toiu erned iniraageiii y memoian- 
d111n At i.uinn Consumer Ac non I'lop-cl t 
Washliiini, 175 App IM", 273. 535 I 2d IIII

M e e t i n g  o l  t h e  B o a r d  o f  ( i o v e i i t n t s  o l  d i e  
U n i t e d  S t a l e s  I’o t i a l  S e t  v i c e ,  ai w h i c h  teas i l i s -  
f l i s s i - i l  p t o p u s c i l  p o s t a l  t a l e  i o n i u n s s i o i i  
c h a n g e s  in g c n c i a l  r e v e n u e  r e q u n e i n e n i - i  w h i t h  
c o u l d  i i . i t>- g iv e n  u s e  t o  l i t i g a l i o u  was  p m p c i l v  
t l o s e d  t o  t h e  p u b l i c ,  w h e r e  s n t h  m e e i i n g  fell 
w i l l . a i  l a n g u a g e  n l  s t a t u t o r y  e  u p t u rn  il " t h e  
11mi.tit>>ti. m i n i m i .  o r  d i s p o s i t i o n  hy  t h e  a g e n t s  
o l  a p .u i i i i i l n i  r a s e  o l  f o r m a l  a g e t u t  a d | i i d i c a -  
I i o n  p m  s o .m l  I > d i e  p i o c e d u n - s  in ft 5 5  I o l  l in t  
litlt* o i  n l l i e i i t i s t -  in v o lv in g  a  t l e l e im i i i a l i n u  o n  
t h e  r e t o l d  a l t e r  o p p o r t u n i t y  Im  a I t e a t i n g "  ( 5
B2

................ ...... : \-;-^eWJ*H»5t-TTgsyc"
I'm purposes tif sunshine art. in camera 

hearings o l Atomic Safely and Licensing Board 
to review private report on steam supply sys­
tem to nuclear reactor, dining otherwise "pen 
coiisiivrtion permit ndjudiralorv proceedings, 
did not violate section teqmring deliberations 
nl collegial limit heading agency, die NRC in 
this case, (o lu- open to public where subdivi­
sion o l agent y. the ASI.B, did not have two o r 
itimi- NRC meinhcrs silling on it; sunshine acl 
tequiies '■meetings" ni agency subdivision with 
two m more agentv beads, which is authorized 
to take action on behalf " f  agency, lo  he open 
to puhlir. Hunt v Nuclear Regulators' Com.
( l!)7ft. M l Okla) I OH F Snpp HI7, alfd (1070. 
r .A lb  Okla) O il l'2d 332. cell den (US) 03 I. 
I'd 2d 322. 100 S Ct 10H-1

Closed meeting of Bo,m l o f Governors o f 
l-edei.il Reserve St stem was nol violation o f 
ledetal Sunshine Act (ft U5CS 5 552b), which 
irq im es tli.it meetings o f executive bodies o f 
Init ial government be opt it lo  public, since 
Boatd p iopn lv  imoked express exemptions 
limn A l t ' s  M-quitcim-ntv whete meelilig in- 
volti-d rlisriissimi of imifuleiiti.il information 
lom n iu iiR  buaiuial institutions and Board's 
Mi.nei't in legal proceedmgt as well as general 
pulitv in.itti-i s. and separation o r meeting into 
i losed and open sessions tumid nol have been 
reasonable possible However. Ail's require­
ment ib.it notice id meeting lie gfvcit at earliest 
p iailii able tune wax violated where Board de­
lated giving nmue until tiler meeting oc- 
iin icd  A C. B riket. Inc. s- Board o f Cover- 
iio is ol Federal Reserve .Svslem ( I OHO, DC Disl 
Co ll 5B2 F -Snpp 37H

Si hool ho,ml did not violate Open Meeting 
Law m cxi hiding pulilii Irom meetings o l text­
book i valuation rntmnitlee w hose membership 
was mu tump, veil ol and whose leromtitenda- 
tinns were not binding oil stlinnl hoard, Wash­
ington School District No. ti \ Superim Court 
nl Marii opa County (Ariz) 5-11 l ’2d 1137.

Cut council tlitl nut violate public meetings 
law where, at inm  lusinii ol puhlir hearing on 
application Im (( ‘zoning ami a lter all evidence 
had In-eii piesenli-il, laitiutil relired into lari- 
luiding session teliiiued to puhlu iiieeling and 
lit motion rontailiing limlings and com htsions 
denied application iniaiiiiumisly. There was no 
uidicaiimi dial iiu im il did anything miter than 
ilflihciait- npmi evidence pre.st-nu-tl at pulilii 
lieai mg. muiit il look no evidence al i losed 
session, nm did tonm il an upon application 
ilif io , all evidence had been presented al puli- 
Ik hearing, ami motion denying application 
was adopietl ai reconvened puhlu iiieeling 
I ni.usi-ii v Wheal Ridge ( I *17!*, Colo App) bil l 
I '2d * I

I’uli'u iiii-i-liitg statute thd mil applv lo  exei •

Sip

rial action at which, historically, only voting 
members played roles ami judicial atmosphere 
that assured freedom o f expression to each 
deriding oHirial t-m (imaged free discussion 
which was essential to hank and impartial de­
liberation. Dupont Cattle Citizens Asso. v Dis- 
Irit l ol Columbia Hoard o l /m iing Adjustment 
(Dist Cid App) 3b I A2d ft 10.

C i i l l e g e  p ie s id i-n l's  n rr iod ii im v .U c m e r lin r * 
svilh group o l (ollcRt- em n lou -e s desiL 'tiaied In  
piesult-nt as ii- iu r seu l.iliv i-s  ol co lle e e  ati-rr 
em p loyees lo r  m itn ose  o l d is in ssn ig  v n io io . 
p rob lem s am i sim eestim is i e l ,Hint' to e r s p l n v - .  
e es ' working cond ilm ns t ln l not v i o h i l e  |in lilic  
m eeting l aw  a p p l i c a b l e  to hoards am i un inn is- 
sio tts. no lw illista in ln iR  that (lie s id en l i ll .tv have 
rarrted  out tlirei lio n s , orders and po lic ies o f  a 
board, w here; bv defin ition , presidi-u i was n e i­
ther " b o a td "  mu " rm u m iss io n ,"  mi-i-tiogs were 
la r i-fin d in g  exp ed it ion s by p residen t, and des­
ignated  R im ip  o l em p loyees was fat lo o  te in o le

m a r
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Aditmiisltative ctimmiitee o l stale water te- 
stiiirie Imaid did not coiisljliile that board's 
governing body and. thus, the administrative 
id ininillee was not icqtiin-d by public meeting 
statute to lom lm t its business by pulilii 
ing. where administrative rmtimillee <’ • 
have auilim iiy to make derisions Im m . . ,,m- 
inendalious to llie* hoard. and administrative 
cmiuuiiiee was tint t-uirustrd with fotmatiou ol 
board's pulilii: polities. Idaho Walei Resource 
Board v Kramer, (17 Itla lm  535. 5-IH l ’2d 35

Untie* statute requiring open meelings I'm 
publie bodies that reieive o r expend tax binds. 
City Cm! Service Cniumissimi whose tn -mlu-is 
tei eiveil | dii-in did not violate open meelilig 
law whete u-t tit.-in did not constitute type ol 
tax tcieipl and dishmst-meiils couli-iuplaled 
iiiulei statin *, even il it were given t.tdualls’ 
lihetal niiisti, non Lastwold v Cat sand (1980, 
I si App) 3H7 S 2d (iH2. it ' ll den (1st) 303 So 
2d 7-lb

Labm relaiious imiumssioo prnpi-rly ImunI 
that tils was ii-hisiiig to hat gain in good l.nlh 
svlii-n- tils held ptihlit eollerlive b.i_,,iimng 
xi ssimis mi basis lhal executive sessions would 
violate open iiieeling law; open meeting lass 
did nm ti-qmre negotiations to he rom luclcd in 
puhlu Boanl ol Si-li-i (men v l-abot Ri-lalimis 
Com (1070, Mass App) 107!) Ailv Sens (515, 
3HH Nl 'Jil 302

Stale hoard ol i-thiraiinii did not violate 
■ ipeii-mi't-liiigs law In failing to ptoviilt- si hool 
boanl with tippmlmulv to ri-spond to tepoil ol 
I'lliii-i teimmueiiding that piiiposi-d li.mslei ol

with fair and impartial hearing l i f  afcffrdaficc 
svith full panoply o f  procedural safeguards 
guaranteed hy statute; and state hoaid should 
mil allnsv parties o r nnuparlics lo  address it 
cmuertting merits o f  molested rase at public 
meeting. Boanl o f Fdiiratiou v Micliigan Slate 
Bd. o f F.diicatimi ( I 0HI) |()-| Mich App 509, 
305 NW2.I 5 1 1.

I’uhlu meeting statute wait not violated 
where, during ttress o f public meeiing called 
by board ol coumy commissioners, certain 
rommissimiers and others picsenl tciirod to 
adjoining room , door to which was open at all 
times vvitb no one being excluded, where infor­
mal conversation svas had by commissioners 
and others with reference lo  agenda item, blit 
where no formal action or sole was laken tiiilil 
hoard o f  commissioners reconvened in regular 
session b i l l o w i n g  recess. Copple v Lincoln 
(107 'i) 202 Neb 152. 27-1 N\\'2d 520

Where mayor and council o f borough held 
"open i.i'irus meeting" it* which nirinbrr* o f 
rent tom in l boat11 were invited, newspaper 
reporter was propcily excluded during discus­
sion nl possible cent control ordinancr amend­
ment. Woodcock s Calabrese (1977) LIB NJ 
•Supei 52b. 372 A2d I 178.

Meeting between individuals sslio rouipiisi-il 
ellei live iiiajori'.v of scssrragi- anilimiiv and 
olhn.ils o l tleparimem ol envnotmieuial pin- 
lection lo  discuss terms o f adimiiisnaosc order 
was not type ol meeiing within pm view nl 
stabile. Woodbury Daily Times Co s (•Inmes­
ter Coimlv Sewerage Amltnrilv (1977) 151 NJ 
Super Kid, 37(5 A2d (5(17.

Meeting o f majmitv o l comity sewage amhot- 
its svith representatives o f Deparimi-m o f Knvi- 
roimu-ntal I’ roU-ction to discuss disposal ol 
sludge svas not "puhlir-hndy" within meaning 
ol puhlir meetings statute where purpose o f 
meeting svas in in loiin amhoriti ntentheis and 
not to lake oliirial action Woodbury Daily 
I tines Co. v C ltimesler Cotmlv Sewerage Alt- 
I limits (1978) 151' N | Supei -I-lb, 3HC5 A2d -M5.

See Orange Counts I’ uhliralinns, Div. o f 
Ollasvav Newspapers, Inr. *• Count il o f Ness'- 
htngli (I97H) till App Div 2ii -109, -101 NYS2d 
HI. $ b | d | .

Boanl o f  education rm im iillee meetings svere 
mil suhjert to puhlu iiu-t-liiig statute: commu­
ters svrn not "pulilii bodies" since quin mu 
svas not required to Mansart business, and 
rouuuiitees slid mu transact pulilii business 
since they were nut given any authority to 
make liu.it derisions, lint -nerely math- rrrtim- 
tiieitilaiioiis to entire hnarn Daily Cazette Co. 
v Ni it ( ii Colonic Hoard ol Kdiuaiioii (1979, 3d 
Depi) (57 App Div 2d H03, -112 NYS2d I'M.

See Otange Coumy I'ulilieatiiins Div. o l On- 
ass,iv Newspapers, Im . v Counril ol Cily of
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s n ji f . r  § 0|<l)
Whete Miming o f town board wax tnndutli-d 

fin purpose nl reaching derision based on 
evident e suliiirillod al previous pulilu hearing 
and actual vole was taken and announced al 
.snhse(|iinil puhlir meeiing. meeting lo r siuh 
deliberation was exempt liom  Open Meelings 
Law requirements. Iklirk v Wehsiei ( 1980) 101 
Misr 2d 852, 129 NYS2d MIL

In action challenging closing ol iustl.ule lo r 
indigent and sale o f its piemises. involving 
institute that had heen established in arrnt- 
danre with tesiaiiienlary trust »r private donor, 
il was held that trustee meetings o f Mas I I and 
June 10, tailed to consider closing o l institute 
and sale o l its premises, svere not subject to 
pulilii meeting statute inasmuch as unstees did 
mil tome within defimiem ol publii boils as 
irquiicd m nrtler lo  lender lomphanie svuli 
pulilu meeting statute maintain! v. tiniwilh- 
siandmg Ian lhal trustees were .ippninird In 
pulilii nlliila ls. Moreovei, puhlir meeiing *tal- 
uie sjieiilied dial courl bad discretion uni lo  
annul anv determination taken at meeting 
\\hiih is later deemed to be in violation ol 
sialule Itiirgbei v I’m reli (1981) 109 Misr 2d 
531. MO NYS2d 180.

failles ive bargaining negotiations between 
(a ls Manager am! firelighters Local did not la ll 
within Oklahoma Open Meeting l-asv. where 
reference to ''jin lilir hotly" would he consid­
ered lo  he made up o f more Ilian one individ­
ual person and "meetings" referred to in Lass 
enrompassed meelings wherein a majority o f 
memheis ol puhlir hods met peisonallv. and 
where fats Manager was siihoiihnale lo  (ais 
f'.ommissioiieis and had no aiuhnius, eiihci 
express oi de laclo, lo  make hiudiog agree- 
ineuls Inleiiiaiional Assn. o f l-nelighleis v 
I hoi|u- (1981. Okla) 032 l'2d 1(18

Sialu le |>iosidiog for making "I pnhlii pm 
eeedings open lo jiuhlii del nol rf-quili- dial 
proceedings ol siale hoard ol metheal exmiuii 
ers in de lfiiiotic whelhei phssinan's license n, 
p ra iln e  im-diiine should he revoked lie open 
In jiuhlii where sialule did mil ,i|ijils in ilelih- 
eraluni' " I siale agencies lom lm lm g healings 
on rtiniesied ease in aicindancc with pmvi- 
sinns ol Adminislralivi- I’roi edurt-s Ad in in 
anv |ti(himl 1'ioceedings, .Sjuas v lloaid nl 
Mi-dual l.xammeis (1981) 51 O r App 773, Ii27 
I "2d 25

Sthool ills 11 ii I was nol agenrv as delined in 
ami Im |t ill)>■ is<-s of .Sunshine I.aw. whnh de- 
hm-d agent s as si hool hoard oi si hool gosrin 
log It.;:!-, i’a leiia v Lhal leu n Alt-.i Sthool 
Ihsitu i (l*n Lmwllh) !I’I9  A 2d 813.

S< hool hoard's disrusslim ol nniailmi-ni o| 
sthool |ii"gi,im s and i losing nl some schools 
(hi an oi dam e with proposal ai It i| >l i-i I hv Imaid 
ai jinm politic meelilig) ami Ms ilisi iixsii.n ol
64

svilh learher's union, arid .srhcdiiliiig o f  classes 
was not fo rmal a n io n  within purview o f  Sun­
shine law  where no official policy had been set 
anil no decision had heen reached lo  ans mai­
ler. and the extent n r arlinn taken was disms. 
sioii as Mi svliether or not mailers should lie 
placed upon agenda o f public hoaid meeting 
judge v I'm ins. 28 Pa (itiiwllh 139, 307 A2d 
788,

Preliminary in puhiic ineetiug and filial ai - 
non o f commissioners' court lo  adopt budget, 
ronlcrences and disrttssitms hclsvecn disniit 
judge and commissioners al wliirlt they advise 
mu- another hut rommissioners’ court takes no 
■ nm Insist- action do nol come within inamla- 
ims requirements o f Ojicn Meeting latw (aim- 
iiiissiiim-rs' Court o r Mays Countv v I list rut 
1'idge. 22nd Judicial Disl. (Tex Civ App) 500 
S\V2rl 039, ei ro r re f tt r c.

In . ii lion against State Hoard o l Oplomclrv 
lo r violations o l Texas Ojit-n Meelings Acl, 
executive session railed lo r purpose ol seeking 
alioiiiey's advice with tespecl to pcmling litiga­
tion svas private consultation In-tween govern- 
mental liodv and its attorney, tint an i-im-i• 
gt-ncv session ot an item ol "urgent public 
necessity" requiring iwo-liom |ueincelmg nn- 
tire, and lloaid was nol leqtiircrl to meel writ­
ten notice icqtiireiiti-nls o l opi-o t-iiieigem s 
and nouetuergt-m v meelings Rogers v State 
lloaid  o f Oplomeirv (1981, Tex Civ App I lilt 
Dis,) l i l ' l  S\V2d 093

Sec A|t|talathi.in Posvet Cat. s Puhiic Services 
Com. (1979 W Va) 253 SI-2d 377, !j 0 |.l|.
11) SuHicieticy o f  i-oiupliaiiee

Posi-ieriuinalioii heating granted to dis- 
ih.itged hu man lo  cits ju-isonnel hoard was 
<aili|(-ii to open meeting law and substantial!) 
"iiitp lied iheiewiili where iiieeling was held 
1'iil'llils alter not in*, and 3ii.il detision was 
aiuioum ed in detailed lertilieale ol limliiigs 
and tei'iiiumetidatioiis, signed lo  eat It uu-mhei 
ol hoaid who heald lin-maii's case. Magstall s 
llleekei (1979. Ap|9 123 Ariz 130. 090 P2d l ‘ »

Agl.'(-llieiit filtered into hflween si hool dis. 
Iiiii and pi is ale cnipotalinn |irovnliug Im |"-t- 
loiniance ol researrh and developim-nl " m l 
and services lo r a lee did hot violate open 
Hireling plioisioiis ol ' ’.a lllle . CaliliH"ia S c h o o l  
I nijilosees Asso. v Sunnyvale hlt-menlais 
Si hool Dist., 30 Cal A|i|i 3tl 10, I I I  (!al K| >11 
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llankiiig Im,oil's denial til tltarlei was invalid 
Im lailure to luinplv with |>iil>ht ineetiitg law. 
mitwilhstaiiding ll. it ito liie was mailed to pet 
sons mi "Sunshine list ' and tops- ol oolice was 
,nailable fo r pnhln inspection iqum t e q u e s i  in 
olhii- o l division nl ''.inking, when- hoaid took 
im liven  arlinn to gr-e puhlir iiotiit- ol meet- 
mgs ai wlmh vote was taken mi ap|i!ica(ioi and

Hankmg Hoard (C o lo  App)’ 552 P2d 32.
"Siinshinr L iw " did nol tequiie that all 

nin-tiiigs hriwern puhlu iitihts rommistion 
and its stall he made open to the puhlir; where 
there was no showing that inmniissjnti infor- 
tnalls adopted stall proposal mi rate matter 
prior to pnhln meeting, law was salishrd si licit 
emu mis-!'liters appa’.t-iillv tearhed mutual tied- 
s i o i i  mi master jiuhlii heating. Ocritlt inal 
Chemical Co. v Mavo (1977, f la ) 351 So 2d 
330.

See nigclinv v Ilowze (F la App) 291 So 2d 
015. supra § 0 |d |.

Fact that cily |ilaturing tmiimission meetings, 
because o f other activities being rm itlurled in 
counril meeting loom  at tits hall, svere held in 
small crowded unite o r mayor did not entitle 
citizen to have certain actions n| jilanning com­
mission declared void as violation o f Sunshine 
I aw. absent evidence that am person was ex­
cluded from o r denied admission m meetings. 
Martas v Adams. 238 Ga 180, 232 SI-2d 01.

Ccorgia "sunshine lass" tines not require 
notice to the puhlir o f goven.meiital meetings: 
lather, it merely requires meetings to he open 
lo  the public. No violation o f "sunshine law”  
ocrutred where, though meetings of county 
tdinmissiotiers were usually held in toutily 
i muthouse, commissimieis svere einposvered in 
ronvene meetings in other plares and meeting 
objected to, which was held in one rnmmis- 
simter's home,, was hurriedly railed lo  avoid 
loss o f state funds and there was no evidence 
that meeting in question was secret. Dozier v 
Non is (1978) 211 Ga 230. 2-1-1 5K2d 853.

in action against ttly challenging validity nl 
|iiopost-d public expendinues h t new titv hall, 
inal court erred In granting summary judgment 
lo r t ils on issue o f lily 's eompliatirr svilh sun­
shine law where gciiuin" issue o f taalerial fact 
existed as to whether cily complied svilh te- 
quircim'iit that notice o f meeiing lie posted -18 
hours in atlvauce. Illitui v Marion (1979, Ind 
App) I'M) NK2d lOOfi.

Set- Reeil v Rirhmoml ( I Kv A|ij>) 582 
SU 2d 051, 5 7|h |.

Cits iiinnt il was in compliantt- with Sunshine 
Law where il posted advance written iio lire ol 
woikshop ineelings on tiiy hall Im llelin hoard, 
together with subject inatlei o f meeting, and 
whete rountil. in atroidauee with its earlier 
unlit e. published in two itews|ia|iers, ill rompli- 
ante with Suusliine Law, lhal it would use this 
inclin'd of mlnimiug puhlu ot tiii-M- meeii:!;>s 
Fart that tnt-elings wen- "workshop" rathci 
than tcgul.it inci-iings did not I'-tiltire spei ilir 
ilisil;ttinti to I'tihlii In alli-nd hi  o lder lo  riiusli- 
litie requisite slatutois iioiiii'. New Larrn llliiu  
s Rogets (1 9 8 0 , M<|) 119 A2tl 107(1

Si-c Sulhsan s f'.redil Rivet Township (Minn) 
217 N\V2d 592. nifi.t !i 7|a|.

In arlinn challenge valitlils nl "speiial rea­
sons variance" gianietl Its- linanl ol adjiisiiiii-iii, 
plaint ill's argument that deliberations timing 
what hoard erteonslv tailed "exenitive st-s- 
sion" violated open meeting law laiied because 
jinlilir was not haired from meeiing loom , 
those who wished to hear moved closer lo 
cooler cure (aide, and, as required, detailed 
minutes were kept which sveie mote lit,ill ade­
quate and provided a "detailed in  until ol the 
deliberations." Iludanich v llinougli Ciiuuril ol 
Asalon (1981) 183 NJ Super 2-1-1. 113 A2d 
777.

With regatd to meeiing in t ils' counril chain- 
h ri, wherein ovetllow rtosvd in attendance re­
quired that some meinliers o f public he ex- 
t ludc! <iotii rhatiihcis, pelitioiu-is coitieiidetl 
that language in public meelings statute requir- 
iltg that " . . .  all |ierso.:s so dt-siijtig shall he 
|H'inrilled lo attend and lis,--n . had hern 
violaleil itrs-sjit-rlivt- o f size ol uowd and Itini- 
lalitins id im-cliiig nail, hi.im hiiiIi :iv all iiii-iii- 
ht-ts o f public had tun lu-en alloweil in iliant- 
hers o r within presence " I tou ou l iiu-ltlheis; 
however, tom l lu-hl lhal |ihiast- to "allenil and 
listen" was lirlte i init-ijitt'lcil to tequiie that
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approval drfriritract with aicFiTicriiiaFI jfffiTt 
not violate public meeting statute where nolire 
o f meeting was posted at high srltool. tourl 
house, and post office two davs lirfo re  inrrliiig , 
where notice stated that agenda for meeting 
could lie obtained at office of su|ieriiitriidrui, 
anil where agentla included notice o f "discus­
sion" svilh representative oT n n b i i c t inal firm 
and staled tiiat surh disrussuin "should result 
tn determining whether svr want this roiupans 
or not," since notice dul inform publit that 
agreement with architect was to lie discussed 
and possibly entered into although language 
was nol mode! o r claritv. Hanks v Hoard o f 
F.docation (1979) 202 Neb 717. 277 N\V2d 7(i.

City complied with agenda leiptttemenls o f 
open meeting law- where ordinance creating 
ss-aler dislrirl was scheduled and tinted on 
agenda at regular session o f t ils rm iiu il. then 
delayed fin consideration one week, duly 
scheduled arid noted on agenda fi-i la in  meet­
ing. First Assomblv o l God Limit It s Scotts- 
hlull (1979) 203 Neb -152. 279 N\V2d I2(i.

Municipality did nol violate ojien-meeling 
law by railing to gist- adequate itniiic to citi­
zens o f meeiing at wlmh salarv im tease ortli- 
natire raising salatit-s ol city nlhrials was 
passed, witere tiuiuuipaliiy ptlhlished notice of 
its schedule n( rt-gnlar meetings. ordinance had 
lic-en previously |)iihlishrd and |i«sii-d, and 
ordinanrc was printed on agenda o l ineetiug at 
which it was passed even though its pl.uemetil 
on agenda was dour at last itunuie Donato s 
Giltsou (1981) 178 NJ Sttpt-i I ••’!, 128 A2d
530.



e x c l u d e d  o r  arbitrarily refused adimimtire, anil 
i l ia l  nn  r u n t ;  could h o i  h r  " c l o s e d "  l o  p u b l i c ,  
t u c - i r f n i c .  m e e t i n g  in  ci iv  c o n n e d  c h a m b e r  w as  
c h ' c i n e d  i n  h a v e  m e i  r e i |m r c in > -n i s  o i  p u b l i c  
t u r n i n g  M a m i e  i n a s m u c h  as H i r e l i n g  wns b c l i l  
in h a i l  d e s i g n e d  l o  a r r o i n n c l a l ' - l a r g e  t n u n b c i  
o f  s p e c t a t o r s  in  w h i r l ) ,  w h e n  n i i i i i h e i  o l  s p e r l a -  
l o i s  r x r c r i l r i l  r a p a r i l v  o f  ii a l l , e l l o i i s  w e r e  
m a d e  in  a l l o w  t h o s e  w h o  r o n i i l  n o l  g a in  r n -  
I r a n r c  l o  l i s ten  10 p r o c e e d i n g s  h v  o d i r i  m e a n s ,  
i . e .  o u i s p e a k c r  a n d  l a d i o  b r o a d c a s t s  ( n i i r i r i  
r e /  \ .*l l ) i i ( | U e r q u c  ( 1 9 8 1 )  *10 N’M  3 9 8 ,  ( id  I | ’ 2<l 
3 0 1.

Failuie o f county exeeulive oiluei lo  hold 
pulilii hearing did nol leudei leappoiiioiuneni 
plan invalid where public iieaiun; In minus 
Irgislulutc satisfied si,muon rei|iiin im nis and 
where violalion o f opcn-mceliiig law, wlmh 
had lerl lo  invalidalion o f cailiei veisiou o[ 
plan, was nired hy iwo Mili*r.|iirui puhlu 
meelings held by rotinly le> dam ir \Vnll s 
l lie  (iounlv legislature ( I*IH' h Depi) 83 
App Dis 2d 792, *1*10 NYS2.I I 10. all.I VI 
NY2.I Midi). 112 NYS2d 198. 125 M  2d 886.

W lieie hoard o f ('duration voted in exeiulise 
session whether lo  renew lea. lung ronn.i' l and 
llien pulilu Is annoimred with .ill hoard mem- 
hers present dial vole was .VI) m lavnr o l non 
renewal, public animuiii emeiil o f vole sahslicd 
ir.p iiiem riil ol open meehiig slaliile lhal "vine 
o l eaili member he publicly la s l"  sun e an- 
iinunceiileni made il dear as lo how each 
hoaid member voted (liayhili s Oklahoma 
Siale hoard ol F.duraliiiu ( 1 9 7 8 ,  Okla) ,riHri |’ 2d 
I 3 5 8 .

N o m e  p r o v i sm i i  o i  i ip i 'n  m e e t i n g s  law r e -  
i p m e i l  o n l v  s u b s t a n t i a l  i o i u p l i a i i i e ;  l l i e i c l u r c ,  
r e r p i i r e i i i e u l  d i a l  n o t i r e  h e  p o s h ' d  l o r  al leas t  
7 2  b o n i s  p i i o r  i o  d ay  o l  m e e i i n g  was  s u h s i a i i -  
t i . i lh  ( o u i p l i e d  w i ih  w h e r e  w i d e  s e g m e i i i  o |  
p u h l u  was i n h u m e d  h \  n ew s  m e d i a  id  m e e i i n g  
m o r e  t h a n  7 2  h u m s  h c l o i c  d a s  n l  m e e t i n g ,  a n i l  
n o h i  e s  w e r e  p o s t e d  Im  a p p r o x im a t r l v  I d  
h o u r s  h i ' h u c  d a y  o f  n i e e l i u g  a n d  w e r e  p o s t e d  
3 1  l im n s  l u ' l o r e  n u ' c l i u g  i im m i e i u  e d .  i e i | u n e -  
m e u i  l h a l  n o t i c e  s t a l e  p l a c e  o l  p r o p o s e d  n i r r i -  
i n g  was su b s t a n t i a l l y  r n m p l i e d  w i l l ,  w l i e i e .  a l-  
l lm t i g h  n u i i r e  s l a t e d  i i i e e l in g  p l a c e  was l o  h e  
" a r lm i i i i s i r a t i o n  h u i l d m g " .  an i l  s i l i o o l  d i s n i . i  
o w n e d  n o  h i i i l d in g  k n o w n  a s  " a d i u m i s l i a i l o n  
h u i l d m g " ,  iw o  p r i n c i p a l s '  i i l l u o s  a n d  M ip c n i i -  
l en t l i ' i i l ' s  o l l i i i ' s  w e r e  i n a m l a m e d  in h i g h  
s c h o o l ,  .m i l  d i s l i i c l  a d o  H u s  w e i r  u s i i a l h  i o n *  
d m  le d  in t h o s e  o l f i r e s ,  a n d  a n y  p e r s o n  d e s u m g  
i o  a i i e n . l  a  m e e i i n g  w o u l d  h a v e  g o n e  l o  o n lv  
h u i l d m g  o l  a n v  s i g i u h t a l i r r  i i i . im l a m e d  In  
s c h o o l  d i s i i u l  hi l o w n  m  w l m h  i n e r i i i i g  was 
h e l d  S i r l z e i  s I l l i d d l e s i i i i i  f l e x  I n  A p p )  fik’ li 
SW'.’ d 710

KcappioV ld o f  schoo l su p e ilu le in leu l's  ad 
lllillis ira liv i' ir o ig .i l liz a li im  p in u o sa l, p m  mush 
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valid. Spokane f.ilm alion Asso. v harm's, 83 
Wash 2d 360, r, 17 l‘2d ld«2.

In arlion In owners o f  properties svilhm 
lily 's improvement district allarkmg assess­
ments against llie ir properiirs. trial emul m i 
rerllv found dial no violation o f piiliiu ineei- 
mgs law on  in red where members o f  < it v coun­
cil, who arrived ha lf an hour before srhediilcd 
meeiing. informally discussed assessment, bul 
no  vole was laken nor collective derision, (nin- 
mumi'iu. o r pionuse was made o r reached 
dining minimal ionvrisaiinus. I.merv v Kaw- 
lins (1979. Wyo) 590 1*2*1 075

5 7 |.3M AI.K.drl KIH0I
|:t| View lhal a rlion  is not invalidated

hoa rd  ul f i lm  alum's la i lm e  !n lead  aloud 
names oi leathers who were not hcing o l le ied
• on iia ils did nol violate open meelilig law 
whete list ol le u In is bring olleied lon lia rts , 
wilh m.iiks appealing next lo  names o l teach- 
eis nol being o lleied rnu lra rls . was ailarlied lo 
uiiiiuies ol meeiing available in public and 
leum l explained m.ukings on list dining meel- 
mg. hoard le rlm iia llv  violated open meelilig 
law when il relused lo  allow certain persons in 
.iltcndam e in tape h  i m il die proceedings, 
even ilmiigh stale law provided lhal any pulilii 
meeiing could lie iceorded. hut In im ical viola- 
lion having no denionslian'd pieim liii.il e ilerl 
•m complaining party would not nullify all 
business i oiiiliu led ai pulilii meelings so long 
as uieriing complies wilh the spirit o f llie law. 
Kami v hoard o f l.diuaiiim  I'liisiees (1979) 
122 A ri7 95, 5«»:» l ’2d (i ll) .

See Wilmington Federation ol I eat hers s 
Unwell ( I *>77. Del Supei I 171 A2.I 832. 5 <’»(« |.

Open Meelings Aei d o e s  mn maiidale inva­
lidity ol puhlu udinti allegedlv laken during 
■ losed proceeding; where two iiiun lv hnaids ol 
school misiees adjoiimeil lo  lU'hlie'.ile m pii- 
v.ue aflei taking o l evidence and ilieu le lunied 
in open homo in vote, orders issued hv iminis 
hoards and ansmg limn sin li meelings w rir 
uoi ipso laelo invalid hoaid ol fdm a lim i v 
(anility hoard ol S ilioo l linslees (1978) III) III 
App 3d 115, 17 III Dec 725. 376 N l.2d 1051.

I’aik Im.iid's ileleriiiiiialiiin lo  annex land 
was nm invalid, even llunigh park disliiii failed 
n> publish m pnsi pulilu no liie  ul its legulai 
meelings Ini i.tleiidai anil lisial yeais m wlmh 
.mnexalnin meeiing orcill'ieil, as rciguicd In 
puhlu meelilig Mamie, since sialule did mil 
invalid.in- n lliiia l acliotis laken al piureednigs 
held m maimei viul,uive uf sialule. He hvimi 
I’ uk Disl. (I'.I7K) (17 i l l App 3d h i, 21 III Dei 
•lllh. '85 NK2il 07

Oni ssnui in pnsi notice o l meeiing mi dnm
• •I 11ir.-iii11; place, id in a rs  io r«*i|iiiii-nicm ol

oiheiwise regularly m arled ill all respects (li 
a im  V Klgm (1080) 85 111 App 3d 507. 10 III 
De. 877. 107 NK2.I 108.

A. lions laken at dosed session hv public 
agemies suh jrd lo  puhlu meeting sialule are 
urn necessarily null and void; unsupported 
claim lhal stale licensing hoard held seer,-l 
Hi re l i ngs  did uni vitiate li irn s r revocation ol 
phaiinarisls who refused oi sveie unable lo 
a ...m ill foi enormous pun liases and distribu­
tion o! prescription dings, hells v Dcpailmenl 
o l Hegisiiaium ft- Kducalinn ( l! )8 l )  103 Dl App 
3.1 0 5 1. 50 III De. 355. 131 NT.2.1 1112.

(am liad s fm learhers and a.lminislralnrs 
sveie nol voidable even if open meetings law 
had heen violated when contracts svere ap- 
piovrrl hv school hoaid. Anli-Adminislralion 
Asso. v Not lit Fayetlc County Comnumiiy 
Scluml Dist (Iowa) 201} NW2.I 723.

Stlum l hoaid dial discharged superintendent 
did mil violate open-uieelings law where Iwo. 
alt.I oil mu' measimi three, Iioai.l Ilieuiheis 
had several dis. uxsious. piim lo public meeting 
ai svhuli vote lo  consider lenninalion svas 
taken, alunii pnssihiliiy o l disrhaige and rcten- 
timi ol nnisidr legal counsel lo  accomplish il; 
legislalme extended .overage o f law only to 
gailieimgs ill majority o f members of govern­
mental lio.lv so lhal any gathering o f tsvo 
memheis ol In e-member hoard would nol he 
meeiing within meaning uf slaliile; although 
tom l uoied pnssihiliiy lhal die one iiieeling 
among llirc r memheis may have conslilllled a 
wt'l.num. ii c.iiiiiuded that meeting al svliich 
Imaid voted lo  consider tcriiiiiiali.m svas open 
in pulilii should h o i  he voided simply because 
on pi im mansion there was possible violation 
ol open.meelings law, We.lergren s Hoard ol 
Diierim s 11<181. losva) 307 NW2il 12

In a<lion against losvuship alleging secret 
ballot pimetluic in violalion id open meelings 
a .i. vole ei losvuship Imaid, svliich rliinitialcd 
21 applicants hum cnusidcraiinn fo r ih rre li- 
i|iim Incuse* ihroilgh a svsieui o f elimination 
hallols wlieie only llie resull o f  eaili tally was 
trvealed, svas mil iiivalulalcd wlieie llic ie weie 
no allegaiiiuis id svdllul m inieiitioiial viola- 
lions ill acl oi id impairment pulilii's lights, 
and where record iiulieatcd lhal hoaid ailed in 
good l.iiih m utilizing voting prm rilure . F.sprr- 
ante v ( .h rM r r fu id  township (|0 7 ! l) HD Mich 
App 150. 2811 NW2d 550.

Allhough il mas have been lei him al viola 
linn ol Male open meelings u I Inr panel, 
rmiM-iieil In hear appeal limn ile. isinil denying 
eeildu.ile o| need Im healili i.ne  hliihlv, in 
le lue  Inr 25 lo  15 uininles nl di'liheiiiluiu svilh 
mils ilnei lo r d healili pl.uiiiilig and an assis 
l.ml .illumes general piesessl, atluni ul panel 
in soling luianiniimsh I n  gi.ini le iliheale nl

riimlucted as all-.lav public hraiing. no srrre l
ballot was taken (lining closed session, as ra rli 
member's vole was puhlir rccm.l, and delibera­
tive session in ipicslion could have been an 
entirely lasvful "exeeulive merling" undri pro­
vision o f art had formal motion been made. 
Olathe Hospital Foundation, Inc. v Kxlcnclirarc 
Int ., 217 Kan 516, 539 l*2d I

I'ossn hoard meeiing derision approving site 
foi sanitary landfill was not validated by fact 
lhal door o f meelilig room svas unlocked, bul 
where .litre lo ry  ruber lliau mandatory slaiutc 
imphrdls repining limely noli, r  to public 
failed lo  spenlv rei|uiremeiil lhal a.lions lakrn 
ai uonpiihlu meelings shall he invalid, and 
where ovei SI 0 ,11(10 had been spenl hy land­
owner in reliance on hoard's appmval, board 
was estopped lo  rescind its approval Sullivan v 
(ired il Kiser I mvnsliip (M inn) 217 NW2.1 502.

In pelilintt In taxpayer for declaratory j'ltig- 
iiienl asking lhal mdiname o f . ily increasing 
salary o f its m.ivm lie i lr r la lrd  void in dial no 
is.ilne ol special meeiing o f lloa id  ol Aldermen 
svas given to grnetal puhlir, .is rr i|t iiir.l hv 
Sunshine lass', m al rou rl p ioprrlv denied relief 
where, allhough wiihuui .piesijmi liiere was 
violation ol Sunshine I-asv, .piesiimi u f whether 
ordinance adopietl increasing m.ism’s duties 
and his salais in absence o f  open meelu.g 
should he iledareil void was one which had 
never been decided m com is, and sv*n mallei' 
lo r ilelcrniinaliou hy legis! «us I/"skins v 
Fayette (1980. Mo App) 601 ssvLM 716.

/.oning hoard's failure lo comply wilh open­
ness o f meeiing ordinance did uni siiiate grant- 
ing o f  variance foi dog raic lraik Itarier v 
Nashua (N i l) 308 A2d 817,

Allhough informal hinchrmi gailieimg ol 
hoard ol supers isms, al whirh stall rcpoils 
ioneciniug pioposed budget sveie given, m il- 
siiliued meelilig sviihin pulilii uucling sialule, 
or in absence ol slioiving ol sullu ieni prejudice 
m good cause, isolated icrliniral sjolalion did 
mil warrant invalidating entire budget adopted 
hv Im,ml. Kcssel s D'Amalo (1979) 97 Misc 2d 
675, 112 NYS2d 303, mod (2d Depi) 72 App 
Dis 2d 790, 121 NVS2d (il l.

Allhough properly .issuers' allnrney and 
iiallu cngiorci were haired from meeiing be­
tween cily cmiiiiil ami < ily iiallu engineer al 
whirh oi.iiu.m .e aulhmi/.ng taking o f pm prilv 
was discussed, voiding ul ordinance was mil 
leipiiied where pinpeily mviicis’ allmney la id 
had nppiirlmniy in i|uesliiin engineei in public 
bcfciie coimcil. I'crez v I’awimkei Redevelop- 
mcnl Agency (1(1) 302 A2d 785 

See Nageolle v lloaid nl Supei visors ( 1982) 
233 Va 259. 288 SF.2.1 123. 5 6|h |
|h | View lhal acliun is voidable

In anion hy lailmads and I'uvinmiiieiiial
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non oi .lam replacement l o c k s ,  . .mri erred in 
mil requiting Aimv Corps o( hiigim-r'cs 10 hold 
nnnadjudu alorv puhlir meeting l» disuiss im- 
plcmcnliilioo o l project. When an agency has 
clearly viol,tied us own public meeting reguln- 
lions, llie ie should be a presumption in lavor 
o f  order requiring a meeting Izaak Walion 
League v Marsh (1981) 210 App DC 233. 655 
F2d 316. ceil itrn (US) 70 I. F.d 2d 630, 102 S 
C l 657.

See L i lllr l.o i l .hiralion Asso v Arapahoe 
Couniy S .hoo l Disl. (Colo) 553 l'2d 793. supra 
$ 6|«l|.

See Digeiow v llow /c (Fla App) 291 So 2d 
615, supra 5 0 |d |

Unamioimi ed gathering of'members ol uni- 
versilv fa. nils and I’ lilmi Fmplmee Kel.iiious 
hoard held pimr lo  scheduled meeiing vs is in 
violalion ol "open meeiing lass" and adoption 
ul moiinii .ii stilio-queui meeting without bu­
lb'*! ilisilissuui was lerlmical violalion wluih 
slnnding aim ;-, miglu not have required le ­
mming motion io hoard lo r discussion •*g.mi. 
bin sui Ii i**iitio io boatd svas requited where 
board members laiied in acquaint themselves 
lolly ssuli let-ltd nuclei l ieis ul t.ise and laiied 
to serve paii.es wilh copy o f healing n lliie r ’s 
repoti Re University nl Kansas F.uulls ( 1**78) 
2 Kau \pp 2d 116, 581 P2.I 817

Compielii nsise zoning plan a.loptiou oi 
aiiieiidilieiil is ms.ilid withoui complianie sviili 
s la liilois leqi.uemenl ol puhlu healing limes 
\ I ’ i i i i lihaik-lla ll.iraii Volkswagen, Im iKy) 
513 S\V2d l')2

I lis i iphn .iis ,n lion  taken hs lie ,m ug Im aid  
against h lctn an  was vo idab le as v io l.n ise  ol 
op en  m eeiing  I.itv ssbere h lem .iu  h i . ids ie - 
quested  lli.il iiiee lin g  he held in pu lilu  hm 
req iies l svas d en ied , and where i lo sed  session 
was held  w illio iu  giM llg jn ihh i n n ln e  o l gen 
eral i ia ln ie  u l Im sm ess m lie lo m h u ie d  in 
c losed  session  aim lea son  Im secrecy , am i 
ssillim il ad iipung m illion  lo i c lo sed  session in 
op en , public session . R eed  v Ku lu im m ! ( 1 979 . 
Ky A pp l 582 S \V 2d 651

See I'uglisi s Si hool Cnmimllee ul Whitman 
(1981. Mass \pp) I I  I NF.2d 613. 5 6|. l|,

Aineudineiiis lo  zniimg laws passed ,u me. i 
ing o l zoning bn.ud nl wilirll pulilu was mil 
prnpeilv imidieil would he invalid in view ol 
1‘uhhi l lo a id  Meelings Act's requiiemeni dial 
puli lu hoards give u o lu e  ul ll ir i i lueelii lgs lo  
provide memheis nl public wilh nppuiiuni ls in 
he ptesrn! so lhal die' rail uhseive ui .muri in 
vshivh sinh tin,nils ii.iiis,ni puhlu business, 
Haven v I n n  39  Mich App 219 . 197 \W'.ld 
-196.

Special meeiinv- u| cily m im iil, lelanng in 
pill.base o| land he liupi.ivi'ineiu ul s.milaiv 
sewage disposal sssleiu. were invalid on 
ginim.l pulilu inerliiig sialule vvas violated 
OB

luazed nonce o l meeiing Was imi mel ny pnsi- 
ing nolice in lin e r puhlir plarcs al 10 p.m. on 
■lay |u en ding meelilig and where deliberations 
o l rnv nm n .il as in whether o iler in purchase 
real rxiatr should be made musl lake place hi 
open meeiing and nol in rloscd exeeulive ses­
sion. Council propel Iv cured defect in meelings 
In aiiduuizing purcbase o f land at subsequent 
meelilig which ..implied vviili all siaimory re- 
quiremenis. I’okoriiv v Siluiv ler (1979) 202 
Neb 331. 275 N\V2d 281.

School board meeting lo r \shi. li no public 
not im was given was invalid where result ol 
rhs. nssion . nil. ei iiing renewal o l eon lra il ol 
ionhoversi.il elemenlarv silioo l leaching pnn- 
i ipal was derision not In renew rnnlrart. wbiili 
amounled lo  "dismissal" vsidiiii meaning ol 
sialule lequirmg open mcciuig mi mailer al- 
lei ling eiuplovinenl stains n l public employees 
Sioiu-iii.iii v I .uinv.il ill -Si lin.il Pisl. (N i l) 329 
A2d *i57 hilmg .imml.vlion)

Sec I'nlillu v Deane 11977) 71 NJ 562, 379 
\2d 211.5 5

'.ommiIisi.Hiding provismn in pulilu meeiing 
lav. dial a .lions svere llo l voidable solely foi 
lailme io lo iilo rm  wilh auv unlire requirement, 
h i  non o l s. hool hoard in filling hoard vacancy 
is,is void lot failure lo  lomph wilh 18-hour 
nnlne leqiiitciilciil " I puhlu aliim in Ivvu news- 
pilpeis where nol ice was dchveied in 'wo 
nev-.papeis which would uni publish an issue 
mini aliei school Imaid meelilig and ihud 
new spa pin puhhshed num e nn same dav as 
meeiing Fseitilive session Ini purpuse nl in- 
leivuwiug 111| il i. a ■ 11 s- liillnvvmg ailjuuiiiliieui ol 
open nu l ling was nm m violation ul puhlu 
Hireling law, iiolwithslandmg lhal lecnid null 
i nied dial mieiv lews did mil relale in anv 
p;ii in ill,n l,u l Miu.itiiiii lhal wuiild inva.li null- 
vuln.ii piivaiv ul scininl Imaid appli.aiiis. 
wiieie ii was assumi'il ili.u levniiies siihmilled 
In appluauls wrie available lot review In 
boanl members and, linis, qucshnn ol individ­
ual pi iv, ny i mild have arisen. School hoaid did 
mu VMilaie publn meeiing law by failing lo 
have any publn discussion In anv Imaid mem- 
liei legardiin; Idling liuai.l v.iianry, wlieie no 
evidence existed dial auv discussions uiuk 
place m dosed session. |.mes v l.asi Windsni 
Kegmn.il lloaid ul Fain.alum, 113 N | Supei 
182, 362 \2d 1228.

See Arran., v North Wililwuml. 1-15 N | Su- 
pei 532. 368 A2d 116 supia ti 6|d |.

See Mlan-Di'aiii; Culp, v hedmiiisler l l ‘.*77l 
153 NJ Supei I I  I. 379 A2d 265. 6 6|d |

Ai linn o f township board in graining van- 
■line lot eieiiinii ul Iesi.::;,,,,.1 iol.iied upeu 
pulilu meeiing stallin' and was void wlieie 
poliiou o l Imal mei'img, ai vs hi. 11 vanaii.e was 
glaiiie.l, was I'uiuhiiled m piivale session, even 
ilmugli in fills  ol pinpmeil v.in.inie were m'vei

____

pnvilege ami anlicipale.l liligalum cxceplinu 
were nol applicable Caldwell v i.inihrou
(1978) Mil NJ Super 281. 391 A2d 590

Srluiul board vioiaied open meetings acl hr
lailiug In give IK hunt' n.ilici' o f meelilig In 
lerinimiie leathers where plans for In i.lg rl re- 
ihi.lim i and iermiu.aliun lists were bills pre­
paid! pii.ir in . ilv council meeiing al which 
imaid acl ions were lo lie approved, and when: 
Imaid had snllic ienl lesoiures ami knowledge 
in ailvanre in make provision for iiieeling in 
lull complianie wilh sininlc, wiih.illl in.leasing 
rusis oi .hanging piogiam inodilic.ilmn plan. 
I’lrieqiiisilex l.u enieigeii. y Hireling did nol 
exist and . mupli.'iiicc nolire provision vvas nol 
excused |cnkins v Newaik hoard ol F.duc.ilion
(1979) Kill N ] Super 357. 399 A2.I 103-1. a (lii 
Dili N| Super 301). 399 A2.I 1005.

See While v ll.iilaglin (1980, -lilt Depi) 7') 
App Div 2d 881). 131 NYS2.I 537. § 10.

Close.) meelings o l rent hoard which re­
sulted m issuance nl rent guideline order for 
■ fin  stabilized apaitinems violated public meet­
ing sialule since suili meelings were neither 
nimmimed i . i news media nm ujien In puhiic; 
ii'OI guideline o l der issued hy hoard vvas in - 
valid and iiiipli'meuialinii ol o rd rr would hr 
enjoined Rent .Slululiznlinn Assn. v Rem 
(•uideliiH'.s hoard (1978) *18 Mis. 2d 312, d I 3 
NVS2.I 950.

See .Sauna v I iii.lt-nliiirs. lid. ul I dmalinii 
(1*181) |07  Mis. 2d 267, 133 NYS2d 976. 
50|c |.

See h lllg lli'i v I’n tie ll ( I *)H I ) 109 Mis. 2d
531. 110 NYS2.I 180, (j 6|e |.

Dismissal nl pl.nmill s a . lion leqiii'slmg im- 
n uu i h ' i i  in i c - . i i . mi sthool ihsiin l limn deny­
ing I ra . Iiilig > m ill,III and llo lii seeking replace- 
iiieni Im posiimu held hv tea. liei vvas error 
wlieie, although silmnl Imar.l vnle.l mil to 
lenew learhei's cm ilia .l ai valid upeu meelilig, 
all disi nssimis i <ou m iing llie evalualimi ol llie 
leaihei and icaxnns Im i.in lnup la led  iiniuene- 
vv.il ol i m m ,ii I weie im idm l.il ai pi inr invalid 
exeeulive session, ami wheie s. hool d is liu l had 
clc.ulv allempled lo evade leqiiiieineiils o f 
open meelings ail hv holding discussion al 
illegal meeiing. I’elers v lluwmaii I’uhlic Stlionl 
D is ii ii i No. I (ND) 231 NW2.I 817.

See hem  v lloaid ol Coveinms ol Regis- 
leied l ‘ :::" s is  (1980, Okla) 6 1 1 l ’2d 628, 
§ 6|b|

I' 1111■ 111 v■ 11f111 i o i i n . i i  I ,  wn„ '■ was approved 
diumg special Im.ud meeiiug. invalid
while uo lue given in pu'du wav likelv I:- 
mislead aveiage iradei and w is vvillul violation 
ol i )p. n Meelilig An, wliivh uiilhlie.l aiimn 
I.ill n llawm ih lid. ol F.ihu.ilinii v Havens 
(I'I8 |, Okla Appl 637 l ’2d 902

See Appeal ol Im iiiii.iiu U'I hapitsl Chilli II (I'll 
( anvvllh) 36 1 \2d 536 supra 5 5.

o l lesoltition auihorizing per caplin lax cntis.lv- 
tuicd formal action <>r agency 'within meaning 
u f Sunshine Lavf; dins where bond  did not 
ailempl In give maiidnlory public nolicc. since 
news articles in two local newspapers failed lo 
satisfy requirement, trial court propcilv belli 
resoluii.in lo  be invalid in arlion by landlords 
personally responsible iin.lci resolution lo r 
tenants' lax payments, hensnlrui Township 
Silmnl Disl. v Cigliulli Corp. (1980. I’ a 
Cinwlih) 115 A2d 123.

I'e,libers' snike was uni "emergency," wiilnn 
meaning ul Open I'uhlic Meelings An. and 
arlinn seeking irmpmary injimrliun against 
strike was invalid where anthori/alimi fo r ai • 
linn was passed al srlmol dislricl meelilig held 
in violaliun ul 24-lioui notice requiicmrnl Inr 
iiniiemergeury meelings Mead Srlmui Ilisi v 
Mead Falticalioil Asso (MI'.A) 8 r> Wasli 2d M0, 
530 l ’2d .102.
[c] F.ITeel o r subsequent ratification on arlinn 

otherwise voidable
In action by taxpayers challenging validity ol 

contract made by school dislricl in violation nl 
open meeiing laws, in winch district responded 
dial violalion nl open meeiiug laws was onlv 
technical anil had no prejudicial eHocl in dial ii 
was cured when school ho,mil laiilied us ai- 
lions al later open meeiing, lo iitrn rl vvas void 
liir violalion o f open mceOng laws vvlieir llie ir 
was evidence that school Imaid’s dei isinn in 
hiie educational consultant was made during 
closed iiieeling, and wlieie cvidemr lhal Imaid 
memheis inieiuled lo  pass icsoluii.m appiov- 
ing runlraci al open meeiing did mil make 
violaliun Irchnical. Aluierl v Simnyxide Unih.'d 
S ilioo l Disl. (1980, Appl 126 Ariz, 173. 616 
1*2.1 933.

Miinn ii\ o f town council nicinhcis lailcil in 
stale cause ul ncliuu wlieie. although plaiiuills 
alleged uiajiuily ol lown <uuii.il had .um lm i.-d 
dosed meeiing lhal resulicd in dismissal nl 
lown manager in vinlaliun ul upell meeiing 
law. plaiiuills' enmplaiiil also alleged lhal piim 
atlim i was *ul;scquciilly ratified al meeiing 
r.uiiplving wilh law. \ ’aleuria v Cola (1980, 
App) 126 Ariz. 555. 617 1*2.1 63.

Reailupiioii hy livexiurk hoard, ai public 
meelmg, ul plan In dismiss iliie l inspector 
Hired "open iiieeling" del'erl o l previous exee­
ulive session, wherein lesuluiinn lo  dismiss was 
m igiu.ills passed. Mcl.eml v Chillnn ( 1 9 8 1 ,  
App) 132 Ailz 9, 613 l ’ 2d 712, ceil den (US) 
79 I Fal 2d I I I .  103 S Cl 172.

Aiih-'ogli sunshine law was lechnirallv viu- 
I,Heil win o supeiinleiidenl-eleiI and hu.nd 
memheis n,"i privaielv mi al least Iwu m .a- 
si.ms and ills'ussed removal nl Ininier d im  inr 
ol ailuumsllali.in ami ah.ililiun o f Ins position, 
suhsequem Imard in lion al pulilu ineeliiig
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rector lo  elementary school position was nol
void where hoard look independent. final ar- 
lion in voting lo  abolish position hv holding 
puhlir Hireling, permitting discussion* and tak­
ing voire vote. Tnlai v School ltd ( I 1,181, Ida)
rips s „  ad 127.

See llouirian v Pompom I„\kes (I9 7 7 ) 155 
NJ Super 129. 382 A2d -113, & (i|ai.

Kale increase by l iver aulhnriiv ai meel nig 
which did not comply svilh nonce provisions ol 
open meeting law insular as snb|e<l o l rates 
was concerned, was invalid, ami vuhscr|uent 
ratilication, attempted at meeiing which prop­
el Iv complied with notice requirements was 
inellerlive where, purported ratilication tou ld 
not Im given retrosperiive operation lo  in- 
itease rates lo r power sold In-line iiieeling 
gisrng rise lo  ratification. I.owet (.n lnrado 
River Authority v Cily n| San Marcos (Tex) 523 
S\\'2tl (VII

§8 |38 AI.H3d I090 |
Where City Charter provided “ all meetings 

oi . all hoards . . . shall he open to the 
pollin '', "Minutes u f all such meetings shall In- 
kept and . . . shall constitute puhlir records", 
and "all puhlir records . . . shall he open lo 
inspection . . newspaper ic-porler. who wits 
i iti/eit ol city had standing to en|<un violation 
ot si.Utile and closed meeiiug o l l-apial l-mploy- 
uieni Oppoilunity lloaid  to cousiiler allegation 
o l etitplovmeni riisniininaltoii, at whirh no 
uiiuuii-% were kept, was held to violation ol 
Chattel and if ntallel was to In- pill sited, delih- 
ei.ilion would have to he held again and Hoaid 
would have to lake minutes atttl make them 
available in public. Abilene v Sltai kellnrd 
(1979, l ex) 585 S\V2d 005.

See Cameron Couiilv Cond Gov. I.eague v 
It.inioii (1981, Tex ('.iv App 9lh Disl) hi'.* 
SW2d 221. § 10.

§9 |3H AI.R3d 10911
See journal I'ul.ashmg Car. v bitfield (1971) 

31 Curin Snpp 392, 373 A2d 193, (cuing anno 
laliirit), ti 0|h |.

leather's imiim, seeking pnlicial declaration 
lhal puhlir meelilig law did nut applv In gricv- 
ance ai lunation hearings combined hy union 
anil school hoard pursuant to agreement, was 
pnipeily denied prclinunaiv iti|iiitclinn n 
.sought against newspapet ii-pieseiilatives, 
when- comi noted it' heliel that pm a le  agree- 
meuis hv public bodies rim ld not he used to 
ininntveni public meeting law Inn based its 
rilling oil Inal court's Imdtitg ol m> tin-p.ii.ihle 
iti|iti v. Palm Heat h Cutitilv Clasvimitn I eat It- 
ei's Asso v Si Inn.1 Hil. (1982, I la App 1)1) I I I  
So 2d 1375,

See Jellersun Cnui.lv lloaid  o f I dm .Hum \

5  n | r | . ? ^ S .....

See Hrown v Kast Damn Rouge Parish 
Srlm ol lid. (1981, U  App) -105 So 2d 11-18,
5 fijr |.

I.egislaiiue, nol conn, mnsl determine what 
aits o f s ilioo l hoard ar * not subject to open 
meeiiug law. a mil injunction against i losed 
meetings was nnpi per which detailed 8 unliti- 
gated exceptions, mcludmg hearings (oi dis­
charge. suspension, o r termination nl rmplov- 
tni-nl ol lennre teachers if so requested In 
teachers, meetings involving personnel evalua­
tion o f individual employees or consideration 
ol charges against litem, meelings fo r put pose 
ol interviewing piospcclivc employees o r .ul- 
minislralive oi other sensitive positions, meet­
ings with hoard attorney o r attorneys to disinss 
pending litigation, and meetings ol Imaid with 
its labor negotiators to discuss certain pi opus- 
als. Channel 19. Inc. v Independent S ilioo l 
Dist.. 298 Minn 30(i, 215 NW2d 811

See Hudson v S ilioo l Dist. (1979, Mo App) 
578 SW2d 301, § 9(c|.

Sec Rent Stabilization Assn. v Rent Guide­
lines Hoard (1978) <J8 Misr 2d 312, 113 NYS2d 
950. § 7 |h |

See Hcnsalein Township School Dist. v Gi- 
gliotii Cot p. (1980, Pa Cmwlili) 115 A2d 123,
S7|bJt

In convening an executive .session tils io i i i i- 
i l l complied will) pulilii meeting stallin', when- 
motion to so rouvene tracked language nl 
si,little, referred lo and (pmlcd language ol 
specific exemption (allowing discussion ol "ac­
tual o r pole ’,ilia! litigation"), and identified 
agenda item to ivhirlt speriln exemption ap 
plied; comic il violated statute In discussing 
matters Ix-wmtl scope of exemption hut since 
there was onlv one violalion anil coml did not 
inlet theiiTiom that future violations would 
follow I h e ir was no jnstiiicalioii lo r injunction 
Marsh v Richmiiml Newspapers. Inc. (1982) 
223 Va 2-15, 288 Sl-2d -115.

See Nageolte v Hnaitl o f  .Supervisors (1982) 
233 Va 259. 288 SK2.J -123. 5 (i|b |.

t) 10 138 AI.R3tl 19911
See A G. Hecker, Inc. v Hoard ol Guvcruois 

o| ITdeial Reserve System (1989, |)C  Disl Col) 
592 F Snpp 378, tj Hie).

See Gonper v Aii/ona Western College Disi, 
Governing Hoard (1989, App) 125 Ariz. Ili.’l, 
( i l l )  P2d 195. 6 ( i | i  | .

Mayor i mild uol he chatged with violating 
pulilii ineeting sialule hy releasing minutes o| 
city (oun iil rxecutive session, whete exenitive 
session nt qur*lion did uni nm lniin to statu- 
liny reipiiieinen's eulilltug u to coiilidrnlialilv 
State v Miuphy (1982, App) 131 Ariz. 351, t i l l  
P2d 298

agency anil was tiieietore «un|ect to miST 
agenry public meetings statute. Since there 
wen- no agenda notice requirements under 
local agenry public meeting statute, local hous­
ing authority did nol violate sialule hy Tailing 
to give notice o f  its intent in consider lcnuin.it- 
ing tenant union's lease nl housing author tv 
properly wlieie meeiing apparently ended w ill 
altontcy-rlienl ron fereme. wlnrli was usual 
prarlice, hut then ic-ronvencd lo r rimsiderati in 
o f lease. Torres v Hoard ol (amirs. (1979. fall 
Dist) 89 Cal App 3d 515, 152 Gal Rplt 599.

Under puhiic meeting statute icipiiriiig " lu ll 
and timely notice" nl meetings at w-ltiih public 
business will he considered, slate legislative 
committee provided lait oo lite  in puhlir where 
crmuniltee chairman directed secretary o f srn- 
ale to publish list ol all I ills capable o f being 
considered cm particular dav hy committee in 
senate calendar who h was posted outside sen­
ate chambers and delivered to members 
press in capital piessroorn. iinlwilhslnndivq' 
agenda limited to bills which might lie teason- 
alily reached at given meeting was not fur­
nished. Henson v MrCiiimirk (1978, Co lo ) 578 
I'2d 9 5 1

W lieie hoard o f education held meeting 
wlmh was not al usual time oi place and only 
notice- o l meeting given in public was one 
ivpewiiiic-n annnmiieinenl posted cm Im llelin 
hoaid wlieie meeiing was held, trial comt 
pi opt i Iv invalidated action taken by board al 
uieeiing. since nn lirr given violated ceipiire- 
ineiits o f sialule inandating dial publie entities 
hold puhlir meetings and give reasonable Ho­
lier ilii-teiil. While v Hallaglia (1989, Itli Dept) 
79 App Div 2d 889, -131 NVS2d 5.37

Whete lown hoaid had heen muduiiing its 
ineeimgs on sritm il Hour o f town hall in meet­
ing loom  whiili vvas aicessihle onlv hy asi end­
ing winding siaiiia.se, thus irudcring meetings 
iuai i essihle lo  many ol the physically liaudi- 
i.tpped. and where town had been aware for 
seveial months o f  (la lu lo iv mand.ile that "rea­
sonable e llo ils  he in.tile lii insure lhal meelings 
an- held m latililies that pi-intii barrier-free 
pliysn al aiu-ss in tin- physically handicapped." 
mi-t’liugs would lie moved in ullii-r available
h.niu-r-liee lat ililies wlieie llie ie was no show­
ing lhal sinh muveinenl would disrupt govern­
mental npi-ialinus siguiliiantlv and in spile o f 
lait lhal town was in process nl •unsliucliiig 
elevaiiu in li:' i hall l-eniou v Randolph 
(1977) 92 Mist 2d 51-1, -199 NVS2d 987

I'uhlic uii-i'ting st.iime piovisinn that per mil - 
led dosed sessions in innsidei mini ill.ilion 
■ eg,tiding appointment or ruiplnvmeul o l o lli- 
cer uiuli'i |inisilii lion o| governing in goicrti- 
mental liodv vvas nol apphcahle In iiieeling nl 
hoaid nl eiliiiaiion wlmh met in select prison 
lo  fill vacant) on hoaid ol edttcalion. since 
mt-mhei o| liiiiiid nl eiliiiiitnm vvas not an

liim m w i ui.li iii'im m iu WIUIIJ U)
itivesligniive commitlces was not applirabic (o 
hoard o f education meeting as "committee o f 
the whole" Inr purposes o f studying and inves- 
ligating persons nominated to [ill vacancy on 
hoard. Hoard o l education violated ptihht 
meeting statute rcr|uircment that actions Ire 
conducted openly, whete hoard in voting to lill 
hoard varaucy used secret ballots Notwith­
standing puhlir Hireling statute stated tin te- 
cpiiremeni regarding notice o f meetings and no 
other statute specifically provided lo r notice ol 
special meelings, education hoard's giving o f 
one-hour notice hy telephone lo  ollicc o f two 
newspapers regarding special meeting to fill 
hoard vacancy was insufficient, since hoard was 
ircpiirctl lo  give reasonable notire in order to 
cflc'iluate the public meeting statute. News & 
Observer I’uhlishing Co. v Interim Hoard o f 
Kducatioii. 29 NC App 37. 223 ,SF.2d 580,

Sec lli llia rv  v Stale (1981, Okla Crim) 930 
l ’2tl 791, § 3 |a |.

Although public meeting sla liile was rnanda- 
lory, and it was undisputed that srlmol district 
hnaitl oT trustees did not give notice o l any 
meetings tcl <live to railing o f bond issue eler- 
tion. election would not h r set aside where 
there was no showing dial anv iiieeling was 
ever held hy trustees I'm- put pose o f railing 
election, and no statute required trustees lo 
call such r lrt litm  lla ll v Thomas (Tex Civ 
App) -17-1 SW2d 270, em ir ilismil.

Member o f  boatd o f trustees lo r st hool dis­
trict could tint tape leconl proceedings ol 
hoard in executive srssion against wishes o f 
majority o l hoard, despite fact that open meet­
ings law specifically authorized use o l tape 
rc-conlcis at public meetings, since no siinilat 
provision authorized use nl tape i reorders al 
exeeulive sessions o f same pulilii hods and, 
therefore, legislature necessarily denied use nl 
such devices in exeeulive sessions, Zamora v 
Ktlgcwood Independeiil School Dislricl (1979, 
Tex Civ App 9ih Disl) 592 S\V2d 919, wrii re f 
n r e.

Under Open Meelings Acl providing that 
nothing in sialule “ shall he umsiitictl in re ­
quite gitvt-rmnculal hotlit-s in hold meetings 
open in the puhiic in case* involving . , . 
puhlu nlhcci or employee , . . unless such 
n llit r r  nr employee request* a puhlu heating." 
srlmnl hoaid did not violate Ai t when it moved 
to ettlet into executive session In lute announc­
ing m open session that it had voted to uphold 
its derision to not renew tra ilin '*  ennlrarl 
where leaclu-r laiied to ol>|t-ii to silioo l hoard's 
executive session Howcu v Galallen ludrpen- 
<lent .School Dist. (1989, Tex Civ App I Mill 
Disi) 903 S\V2d 229. writ tel in  e.

Couniy roiiim issionrrs' coin I violated ptovi- 
siims ul Open Meetings A il where court held
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m iiiir lo r matters iliiii up rr llo l o l iiigrtn 
puhiit n n m i ly  ami added matters lo  agenda 
allei m itiie was posted: piainlill good govriii- 
im iii league had standing as "inieresied per­
s o n "  10 bring arlion lo  prrveni violalions ol 
A il Cameron Couniv C.ooii (ioveinnieul 
I r.tgne \ K.imnn ( |9 H |, Tex Civ App ‘ *l Ii I list I 
l i l ' l  SWIM 224.

3 8  A L R 3 d  1 1 0 2 -1 1 0 3
§1 138 AI.K.Id I 11 >!l |

{t>i Related mailers
Sim kholder’s personal conduct o l npeiaimns 

or manageniciH o f asseis as la rlo i pisiilsing 
disregard oTcorporale eiililv 10 AI.K3d 428

Validity and consiruriioii ol stale Mamie 
inalung sunessor rorpora lion liable lot lanes 
ol piedi'fessor. 05 AI.K3d I | 8 |

1 i.ilul11s ol parent cnipnraiinn loi a n . ol 
siihseliarv. 10 Am ji n I'kooi oi I so :s 2d O '1!, 
An io-C ilc": Any rase riiaiion lieiein ran he 

• linked (o r Ioiiii. parallel le lerenres. I.in i 
liisiorv and annoiaiion releremes ilnoiig li 
llie Alltu-Cilc compulci resean h sysiem

§3 (38 AI.R3d 11I I |
See Inlei national Union, I hilled Amo., en . v 

Cardwell Mfg. Co. (DC Kan) 110 F Snpp 1207, 
m il.i 5 22!l>|.

See Nrillliern Illinois (las Co. ' lo ia l F.m-lgv 
I .easing Corp. (198(1. M l ill) 502 I* Snpp 112. 
§ 2 1|h|

A llhough part-ill n n p o ra lio n  mas uoi he 
In Id liab le  lo i r o n n .n is  ol ns subsid iary solely 
bee.ins.- o l stork ow nersh ip , tm p o ia lin n  mas 
In io i i i i - ai lot in whole business n | subsid iary, 
Sinn- s iib s id ia iy  ro rp o ia lio n  o se i w liii li j ia ien i 
. . i ip o la l io n  exerc ises e nn lln l in e se iv d a v  op e i-  
.m o ils mas In- ileenu-d m slin tn en la liis  o l agen l 
o l p an -ill, and when ilu s o m n s . p .n en l will be 
leg .ills le sp n n s ib le : d e ie r iin ii.i liv e  l .u ln i is 
w he llier siilisn iia ,- . ro rpn r.iiinu  is d in iin ii loi 
patent lo ip o i .i i in n . \ i  m i ilu ig lv . lower rtilirl 
t - iie il in d ism issing rim ip la iiu  lo r  b rea th  ol
• •niir.irl as againsl pan-ol roipor.ilion upon 
gioiind that it ssas ncitln-i signatory lo  die 
ss i i i  ten contrail belween plaimill and suhsiil-
i.its nor n.uiK-rl as pans lo it. svlu-ie il was i leal 
ib.il p ra ilua llv  all ol dealings with ii-sperl lo 
i nun an and ils pi-ilonuaure wen- had wilh 
p.iieiil and nol wilh subsuhais. an hiding ailiia l 
approvals o f ortleis taken, ami .illegalious in 
<niiiplautl, suppoiled hv alhdavils and doru- 
imiu.us eviiienre, raised i|iii-siiiiu as lo 
whelhei parent so i <>miulli-iI ai lions ol sulisid 
iarv llia l miil.us balnlils lo  plainlill aiisini- 
Inm. ai lions ol di'li'iiilaiils l onlil lie unposeil
• nt limb i oi pi ii al ions A. W Inn (,o  s Atoka \
92

m rva.i-.ra .
See Ainlar ll-'oorls, In r. v. Intelnational Svs- 

lems A- Controls Corp. (1981) 52 O r App 907. 
030 1*2*1 H0K. !i 22|a|.

§1 |38  AI.K3rl 11 I0 |
See Japan ll’alrolemn Co. (Nigeiia. I.til.) v 

Ashland Oil Co. (1978. DC Del) 150 I Snpp 
831. § 22|b|.

See l.lvalsons v liubismal Coveis, Im . 209 
O r I I I ,  525 l*2d 105. iu lia § 22 |i | (riling 
annoiaiion).

See Hanson Soitthsvesl Corp. v D.il-M.u 
Consiim lion On. (1977. T rx  Civ App) 551 
S\V2rl 712. § 5 5.

See Soderberg Advertising, Im . s Kent- 
Moore Cot p.. I I  Wash App 721. 521 1*2*1 
1355. infra § 2 2 |r |

5 5 (38 Al.lt.'td 1119|
Also recognizing llia l paieni rorpo ia lion mav 

be liehl liable (o r ron iianual obbgalions ol ils 
.subsidiary undet allei ego ilieory:

US— Inlernalional Union. United Amo., elr. 
v Cardsvcll Mlg Co. (DC. Kail) 110 F Snpp 
1207; Coastal Stales Trading. In r.. v Zenith 
Navigation S.A. (1977. DC NY) 110 I- Snpp 
330.

Cal— Roman Catholic Arrhbisliop o l San 
Ftanrisro v Supeiior Courl ol County o f 
Alameda. 15 Cal App 3d -105, 93 Cal Rpn 338.

Ky— American Colltvinrs F.xrliaiige, Inr., v 
Kcniuc kv S ,-u- Deumrralir O n t . Fxriailive 
Coinniillee (1978, Kv App) 500 SW2rl 759.

Complaint hs ml broker against oil producer 
sulisirli.iiy and gi.mdpaietil oil rorpo ia lion was 
snflirieint lo siale cause ol ailim i against grand­
parent oil rorpo ia lion , where complaint al­
leged. inlet alia, lhal subsidiary was gramlp.ii- 
cm's allei ego in dial subsidiary liam liilenlly 
claimed an ol stale upon grandparcul's ordets 
in order lo avoid perloimann- o l rn iitrarl. 
I.eewaid I’e lio leuni. 1.1(1. v Mem- Ciaude Oil 
Co. (DC Del) 115 F Snpp 158.

See llansou Southwest C.nrp. v Dal-Mar 
Consirm im i Car (1977. Tex Civ App' 551 
SW2.I 712, § 15.

Jifi 138 Al.ICIrl 112(11
See Sodeihc-rg Advertising. Inr. s Kenl 

Moon- Corp.. I I  Wash App 721, 521 1*2*1 
1355. iuli a § 22111

Ij H 138 AI.KSd 11211
See |apau t’e lio leiiu i Co. (Nigeria, l . ld )  s 

Ashland Oil Co (1978. DC Del) -151'. F Snpp
831, 9 22| h |

j . i t i .m iik  v j t i i j i .  (ii*im *, m i*  ••*/ .*.*«. • v .*j*,. r- - r  *

§ 2 1 Ib | see International Union. Unite* Amo.. Cc. v
§9 |38  Al R3.I 11221

Parent ro ipo ia liou  was not liable on ilieory 
nl unjust eiinrliment loi subsidiary's over- 
rbarging through iis false cert ilir.u ion dial it 
was billing lowest available net rales ai time il 
was receiving lebau-s. muwilhslamliiig that par­
ent rorpoia lion sold sim I ol snbsidiais sulise- 
rpient lo  lime llial overrbarges on  m in i, suite 
alleged im lease in value allegedly relletled in 
sale prire o l slot k dm- lo  oven barges was 
exarllv ollsei In legal obligation lo repay iliose 
charges ami siihsuliaiv svas not lirpiidalt-d. 
United Stales v Dean Van I mrs. Inr (CA5 Fla) 
531 F2d 289.

§10 138 AI.K3rl 112 3 1
Also rc-rogni/iiig lhal stork ownership alone 

oidinarily does mil render patent rorpnralion 
liable lo r dcbls o r rou lra i is of subsidiai y:

U.S— I rans-Aina/onira l<|iiiios. S. A. v f.enr- 
gia S S. Co. (DC. C.n) 335 F Snpp 935.

Mass—Manufacturing Improv. Corp. v Genr- 
gia Parilit Corp. (Mass) 280 NF2d 339.

NY— Mosul.m v Modem Deb, Inr. (App Div) 
377 NYS2d 17.

O r—Ainlar Foods, Im . v luleiiin lion.il Sys- 
lenis X- C on lio l Coip . (1981) 52 O r App 907, 
5*31! P2d 808.

Sre A W. liu r  Co v Ataka Jv Co. (1979, Isl 
Depi) 71 App Div 2d 370. 122 NYS2d 119. 
5 3.

§11 138 A l.iOd 11271
Also ter ,,m/ing dial use o f roininnn o lli- 

i i -is . im biding rbrerliu s, by pnrcnl and sulisid- 
iaiv i oi pm .ii ii ms, iloes mil o f itself render 
parenl liable Im subsidiary’s m u lrarls m debts:

NY— Miisiuan v Modern Deb, Inc. (App Div) 
577 NYS2d 17. iulia § 22|n |.

See Denial din, Int . v Midland Oil Corp. 
iCA7 hid) 520 F2d 771 (riling aiiiinlalinii).

Where subsidiary corporal inns maitilaiued 
s -parale bank arriuiu ls, weir- sepaialelv listed 
in telephone bunk, were not g r o s s l y  umlerrapi- 
la li/eil, siibsianlially roinplieil w-iili loiiu.il tet|- 
nisiles ol rm poiaie exisleme, and wen- not 
lo n u o ll-d  lo  impermissible degree by parenl, 
llia l ro in l nm ld mil disn-gaid ilieu sepniale 
(o ip o ia li ideulilies in ainou on ruu lia rl ol 
one ol schsidiaiies in spile o f lari dial parenl 
< oi pen al,<>n ow ned 100 pel rent o l subsidiar­
ies’ siiii k and all three roipoi.ilim is bad some 
'oiiiiuon direi inis and einplnvees. Di-mlix 
I lotue Si stems. Im s Illu s ion  F.nlci prises. Im .
11978. ( .AS I I I) 5liti |'2d 1039

Cardwell Mlg. Co. (DC Kan) 410 F Snpp 1267, 
infra § 22Jb|

Sec Farkar Co. v K. A. Hanson Disc., l.ld . 
(1977, IK ! NY) 441 F Snpp 811. mod on oilier 
gods (CA2 NY) 583 F2d 1*8. on tell (CA2 NY) 
(iOl F2d I. 20 UCCRS 1101 § 2 2 |r |.

See Japan l ’elioleuin Co. (Nigeria, I.ltl.) v 
Aslil.mil Oil Co. (1978. DC Del) 450 F Snpp 
831. § 22|h |.

See Niiiibcrn Illinois Cas Co. v Total F.nergv 
Leasing Ootp. (1980. ND III) 502 F Snpp *12.
5 2 111 * | .

§12 138 AI.KSd 112 9 1
[aj Recovery airecled 

See Chengchs v Ccncn lusinuneiKs Corp. 
(DC l»a) 380 I Snpp 802. nlld wilbom op (CA3 
I’a) 523 F2d 1050. infra § 15.

See Faikar Co v K A. Il.inson Disc., l.ld . 
((9 7 7 . DC NY) M l F Snpp III I , mod on oilier 
gmls (CA2 NYl 583 F2d 08, on n-b (CA2 NY) 
004 I-2d I. 20 UCURS 1101. § 22 |t j.
JbJ Recovery nol affected 

lit suit lo recover for value ol magnetic tapes 
sold lo  Im lli p o ifill and subsidiary niaikt-liug 
organisation, patent was liable lo r sales (r. 
subsidiary, despite fa il dial plainlill was aware 
o f corporale relationship, where Iwo out o f 
three iliierlo rs o f stihsidiaiv wen- officers o f 
parent; parent owned lifiy-nne per cent ul 
slock o f subsidiary; when plamlill refused to 
gram corporate credit to subsidiary, parent 
agreed lo inventory $20,099 worth o f tapes for 
benefit ol snbsiiliaiy; parent advanced monies 
in siihsidiai v Im us commissioii sales ai-rounl; 
parent te rm ed  merchandise limit plaintiff, 
along with monthly statements and invoices; 
and parent did all shipping and lulling lo 
rusinim-is Ainpex Corp. v O lliic  F.lei Monies, 
Inc.. 24 III App 3d 21. 320 NT 2d IHIi.

§15 |3H AI.R.Id 113-11
See Rcndix Home Systems. In r. v Illu s ion  

f.nleiprises, Im . (1978. C.A5 Fla) 5G0 F2d 
1039. 9 11

See Caimw v Son Line R. Co. (DC Wis) 301 
F Snpp 701. iulia § 18 (riling .munlalioii).

Defendant pan-ill rnrpuralinn was nm liable 
iitulc-r plaiiuills' couiiari with rlelendam's 
wliolly owned subsidiary absi-ul pinnl dial ror- 
poiale fnmi o f subsidiary was used by delrn- 
dant lo peipeirate hand or prninoie injnsiire 
akin lo  li.iuil, and where evidenre showed dial 
plaiiuills exei tiled contrail wliiili hound tilth 
subsidiary ami mil tlelemlaiil iiotwidislaiiiliug 
plaiiuills' knowledge o f imenelaliou ol two. 
Cbengelis v Cenrn hisliiiiiieiils C.mp (DC I'a)
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§ I [a ] 38 A LR3d 1070
Vagueness or uncertainty, § 3 [a ] Waiver >J attorncy-client privilege, enact-
Validiiy—  men! of public meeting law as, § 6 [b ]

actions taken in violation cl statute, § 7 Zoning Ixiard, §§ 5, 7 [a -c ]
constitutionality of statute, § 3
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Ark ------- §§ 2, 4, 5. G[b, d ] NH ------  § § 5 ,6 [c ] ,9
vial ......... 2, 5, 6[a, b. d, c ], 7 [a ] , 8, 9 N:J ............ § § 5 .6 [a ,d ] ,7 [b ,c ]
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Ind ........... § 6 |d ) O H o ......... §§ 5, 6 fa , f]
Io w a ------ S S 5 ,7 |a ] , 10 Pa ...........  § § 5 .7 [b ]
Mass — S 7 [a ]

§ 1. P re fa to ry  matters
(a ]  Scope

This annotation collects anil analyzes 
the eases w h irh  have discussed the 
valid ity , construction , and app lication o f 
those statutes which provide, in effect, 
that meetings o f public entities ate to he 
open to the public .1

Notw ithstanding that a particu la r 
state's statute may be popu la rly  o r com­
monly known as the "F reedom  o f In fo r­
mation A ct," o r the “ Sunshine L aw " o r 
the "R igh t to K now  Law " such statutes 
will genera lly be re ferred to in the anno­
tation ns "pub lic  meeting”  statutes.

This annotation does not pu rport to 
stale the sta tu to ry  law o f any jurisd iction 
and statutory provisions are dealt with 
on ly  to the extent that such enactments 
have been c o in  rued in reported deci­
sions which arc ted herein. The
render is advised always to im .a t ii :!< 
most recent statutes o f his jurisd iction .
[b j  Related matters

Right to i toss-exam ination o f w it­
nesses in beatings before adm inistrative 
zoning authorities. 27 A LR 3d  1304.

V a lid ity  and construction o f statutory 
notice requirements prerequisite to 
adoption o r amendment o f zoning enh ­
ance o r regulation. 06 A LR 2d  449.

R ight to heating before revocation or 
suspensk •, o f liquor license. 35 A LR 2d  
1067.

Constitutional rights o f owner as 
against destruction o f bu ild ing by public 
authorities. 1+ A LR 2d  73.

+
Open meeting statutes: the press fights 

fo r the “ right to know .”  75 H a t v L  Rev 
1199.
£ 2. Summary 

A number o f states have enacted 
"pnblit meeting" statutes which gener­
a lly  provide that meetings o f public 
entities within the state arc to be open 
to the public at large, Observing that 
nmdv ii !rs toward secrecy in public af- 
le it- have been the subject o f cytens'vc 
n it ir ism  and that terms such as "man- 
a m i  news,’ ’ ".secret meetings," "closed 
recon ls ." "executive sessions,”  and 
“ study sessions" base become synony­
mous with "hanky-panky”  in the minds

I The annotation is limited to stat ties of 
general applieahility that is, stntmes that 
require that meetings of al) public bodies, 
commissions, and the like he open to the

puhlir, as rontraaed to statute) requirin? 
that a pattii'ulai body, agency, commission, 
ot the like Imld meetings open to the pub­
lic.
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38  A I .R 3 d St a t u t e s

'

P r o c e e d in g s  O l * E \  TO PuB ftC  10? >
US ALR'jd 1070 3 2

o f public-spirited citizens, one court has would appear that gcm-tally speaking i>«-t__
commented that one purpose o f a ‘ ‘ public on ly arc form al sessions o l such an entity
meeting”  statute is to maintain the faith intended to tie covered by tlte statute tsi i t

j f  the puhiic in governmental agencies, also those gatheiue- . oi n.e members a t

inasmuch as the right o f the public to which they m ie’ .t deal with matters on
be present and to he heard du ring a ll which toieseeahle action could he taken .•
phases o f enactments hy public entities 
is a source o f strength in the country .9

The va lid ity o f such sta totes has been 
upheld as against contentions that they 
a re viola t ive o f eonstitm iona I “ due
process" provisions3 o r other constitu­
tional provisions.4 Such statutes having 
heen enacted fo r the puhiic benefit, it has 
been said that they should he libe ra lly  
construed.8 In so construing the stat­
utes, the courts have found a consider­
able number o f publie o r ’ ties to be 
within the purview o f the statutes, but a 
few have been found to be beyond their 
pale.8

Assuming a public entity to be one 
covered ay a "puhiic meeting”  statute, 
questions have occasionally arisen as to 
what assemblages o f that entity are 
within tin.* purview o f the statute. It

2. Hoard of Publie Instruction v Doran 
( lOtiO, Fla) 224 So 2d 603. •

3. 3 3fa ], infra.
4. 3 3 [b ], infra.
5. 3 I. infra.
G. 3 3. infra.
7. 3 G[a], infra.
8. 3 '<[d, e ], infra.
9. § 6[h ] , infra.
Thus, for example, it is pointed out ir. 

Laman v McCord (1968) 245 Ark 101. '52 
SW2d 753, that a city attorney, with me as­
sistance o f the mayor, department heads, 
and other municipal employees, could cer­
tainly prepare a case for trial without discuss­
ing his plans in detail with the city council.

However, in Sacramento Newspaper 
Guild, etc. v Sacramento Courtly Hoard of 
Supervisors (1968) 263 Cal App 2d 41. 69 
Cal Rptr 480, it is stated that settlement and 
avoidance of litigation are particularly sensi- 

(J8 AI.R3U)—68

particu la r gatheiings have accordingly 
heen lou iul both returned and not re ­
quired to he open to the puhiic.9 An 
interesting situation has arisen in teg.iut 
at conferences between a public ontilv 
and its co .. id , the courts apparently 
reacting diTerently as to the necessity ol 
g ra fting an “ atlorney-ciicu t" privilege 
onto a “ public meeting" statute.9

Lastly , such statutes having heen en ­
acted fo r tlte public good, tiie question 
arises as to what is the status o f officia l 
action taken in violation o f them. Sottt 
courts have taken the view that such 
action is not invalidated,19 although there 
is contrary au th o iity " which fu rthe r 
holds that a perfunctory ratification o f 
that action at a la ter puhlir meeting w ill 
not cure the original defective meeting 
and validate the action.11
live activities whose cemltnt would he 
grossly confounded, and often made impos­
sible, hy iiiuliscrimiuutiiig insistence on open 
lawyer-client conferences when ,t publie en­
tity is involved. In settlement advice, the 
attorney's professional task is to provide his 
client a frank appraisal ol strength and weak­
ness, gains and risks, and hopes and feats, 
the court went nn. If the public's “ right to 
know” compelled admission of nn audience, 
the ringside seats would he occupied hy the 
government's adveisaiv, delighted to capital­
ize on every revelation of weakness, the 
coint added, stating that a lawyer worth his 
salt would feel a sense of treachery in lis 
closing that kind of appraisal. Tlte attor­
ney would prefer to fight the lawsuit to its 
hitter end, and frustration would blunt the 
law's policy in favor of settlement, and 
financial imprudence might he a compelled 
path, the court concluded.

10. 3 7[a ], infra.
11. 3 ' [h ] , infra.
12. 3 7[c ), infra.
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§ 3. V a lid ity  o f statute
[a ]  U nde r constitutional "due process" 

provision
In the fo llow ing cases, the va lid ity  o f 

a "public meeting" statute was upheld 
:>s against a public en tity ’s contention 
that such r« statute was unconstitutional 
as not a ffo rd ing  due process o f law  to 
the entity.

F lo rid a ’s “ public meeting" statute, the 
Sunshine Law , provid ing that "i<t]I1 
meetings o f any bo rd o r commission o f 
■my state agency o r au thority  o r  o f any 
agency o r au tho rity  o f any county, mu- 
mcipa' corporation  ov any po litica l sub­
division. except as o the rwise provided, 
in tin- ton :.'” u tion . at which officia l arts 
are to be taken ate declared to be public 
meetings open to the public at a ll times, 
and no resolution, rule, regu lation o r 
form al a n io n  shall be considered b ind­
ing except as taken o r made at such 
meeting" was iv Id to lie coiisntm ional 

t j*in Hoard o f Pmrlie Instruction \ D o ran, la' 221 s" 2l1 as n.cainsl ( pi e aigumcnt o f a board o f puhiic in- 
stiuciiot: that the statute was so vague 
and ambiguous that it did not a ffo rd  
pieced1 ra l due process o f law  to the 
boatd. Noting that in an ea rlie r case 
it had held that the winds “ a ll meetings’ ’ 
as contained in a s ia lu le  requiring all 
meetings o f any citv o r town council to 
lie held open to the puhiic. meant such 
form al assemblages o f a council sitting 
as a joint deliberative I oily as were re­
quired oi authorized by law to be held 
fo r the transaction rJ  official municipal 
business, the conn t.'Served that undci 
the e a rlir i decision it would have been 
innieeess.irv to include a provision in the 
'public meet mg" st.ilu le  declaring i et • 
tain meeting's as "public meetings’ ’ if the 
intent o f the legislature had been to 
include on ly fo rm a l assemblages fo r the 
transaction o f official business. T iie  ob ­
vious intent was to cover any gatheiing 
of the m em bers w here  lliev would ile.il

w ith some matter on which foreseeable 
action would be taken by the board , the 
eourt roncludcd.

The eourt in Beard o f Public In struc­
tion v D o ran  (F ia ) supra , fu rth e r held 
the “ public meeiing" statute constitu­
tiona l, notw ithstanding the board's argu ­
ment that adequate standards were not 
included in the provisions o f the statute. 
Pointing out that in o rd e r to satisfy the 
consd lutionai requirement o f due process 
a statute must be sufficiently explicit in 
its descriptions o f the acts, conduct, or 
conditions required o r forb idden, pre- 
si .ibe the elements o f the offense with 
reasonable certa in ly , and make known 
to those to whom it applies what conduct 
on their p an  w ill tender them liab le fo r 
its penalties, the court found that the 
"pub lic meeting" statute complied with 
the constitutional requirements o f o i- 
ganic due process.

And an unsuccessful contention was 
made in Raton  Public Service Co. v 
Hobbes (10661 76 N M  535. -117 P2d 
32. that the "public meeting’ ’ statute was 
mu (institutional and v o id because it was 
m i  imli I io iic . vague, and uncertain, bo th 
as to iha meelings r o vcrcd by il and 
its app lication, as to deny due process 
o f law. While appreciating that the 
statute was lacking in some detail and 
pa rticu la rity , the court was unable to 
say that it was fa ta lly  defectL'e fo r that 
reason.
| l i ]  U nde r other constitutional p rov i­

sions
In the follow ing cases, the va lid ity  o f 

a "pub lic meeting’ statute was upheld 
as against a public en tity ’s contention 
that the statute was vio lative o f one o r 
.m other ioiivtitiiiian .il piovision other 
than one relating lo  "due process."

The state constitutional provision p ro ­
hibiting the paswigc o f an act embracing 
more tl an one subject was held not to
lie* vitil .tl<*/i I iv 1 1 ii • N t . i 1 r \  " m i l i l i i  i n r r l -
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ing’ ’ statute, in Board o f P u b l' j Institu  ­
tion v Doran  (1969 , F la ) 224 So 2d 693. 
Pointing out that the term “ subject o f 
an act”  as used in the constitution 
meant the matter which form ed the 
groundwork o f the act, and that it m ight 
be as broad as the legislature chose as 
long as the matters included in the act 
had a natu ra l o r logical connection, the 
court stated that the fact that a statute 
embracing the matter o f open meetings 
fo r  ecrain boards and commissions also 
contained provisions fo r crim ina l penal­
ties and fo r an injunction by app lication  
o f citizens to restrain vio lations, did not 
make the statute unconstitutional.

The operator o f an e lectric utility  
system, in an unsuccessful attack on the 
constitutionality o f a “ public meeting' 
statute, claimed deficiencies in the title 
o f the statute, in Raton  Public Service 
Co. v Hobbes (1 9 6 6 ) 76 N \1  .135, 417 
1*2(1 32. The statute was pu rported to 
be “ An Act Relating to Public Meetings 
o f A ll Governing Bodies o f the S ta le 
Which are Supported by Public Funds,”  
and the utility, while conceding that it 
was a board o r commission o f the city, 
contended that it certa in ly was not a 
governing body o f the state. T h e  a rgu ­
ment was made that the “ public meet­
ing" statute was unconstitutional insofar 
as “ governing bodies o f local subdivi­
sions”  were concerned, since the title 
failed to include them as was required 
by the state constitution. T h e  court 
found no difficu lty in concluding that 
governing bodies o f loca l subdivisions 
were reasonably included w ithin tin: term 
“ a ll governing bodies o f the state," if that 
term were construed to mean “ governing 
bodies within the state”  ra the r than 
“ state governing bodies.”  Decid ing that 
government bodies o f loca l tubdivisions 
within the state were govern ing bodies 
o f the state in the broadest sense, the 
court found that tlte title was not so 
im proper o r misleading as to require a 
holding o f unconstitutionality.

j  I. Rules o f construction, generally 
In the follow ing cases, the courts took 

the view that a “ public meeting" stat­
ute, having heen enacted fo r the puhiic 
benefit, should be lihera llv  construed not- 
w ithstanding the mesencc ot uenal m o ­

lt. the statute.
The state "public meeting" statute, the 

Freedom o f In fo rm ation  Act, w as passed 
wholly in the public interest and was 
to be libera lly  interpreted so that 
its praiseworthy purposes might be 
achieved, held the court in Lam on v 
McCord (1 9 6 8 ) 245 A rk  401 , 132 SW  
2d 753, rejecting a city’s argument that 
the statute was o f a penal nature re­
quiring its strict construction. A lthough 
the statute provided that its w ilfu l v io la ­
tion was a misdemeanor punishable by 
a line o r a ja i l sentence, the court 
pointed out that sucit a provision did 
not necessarily make the entire statute 
penal. Noting that whether a statute 
was to he constiued narrow ly o r b road ly  
depended upon the interests with which 
the statute dealt, and that genera lly 
statutes enacted fo r the public benefit 
were to be interpreted most favo rab ly  
to the public, the court said that the 
legislature had c learly declared the 
state's public policy in the "puhiic meet­
ing”  statute hy providing that “ [ i | t  is 
vital in a democratic society that public 
business be perform ed in an open and 
public manner.”

T o  sim ilar effect is Board o f Public 
Instruction v D oran  (1969 , F la! 224 So 
fd 693 , where tlu  court observed that 
statutes enacted fo r the public benefit 
should be interpreted most favo rab ly  to 
the public, and that the fact that a stat­
ute contained a penal provision did not 
make the entire statute penal requiring 
its strict construction.
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to be among those public entities in- Board  o f Adjustm ent (1 9 6 3 ) 79 N J
tended to be covered by a “ public meet­
ing”  statute.

See Lam an v M cC ord  (1 9 6 8 ) 245 A rk  
•101, 432 S\V2d 752, a case decided un­
der a “ public meeting”  statute genera lly 
provid ing that “ a ll meetings . . .  o f 
governing bodies o f a ll municipalities 
[and other public bodies] . . . shall
be public meetings.”  in which the court 
stated that a city council was unques­
tionab ly the governi. g body o f a mu­
nicipality.

Observing that the “ public m eeting" 
statute provided that “ [ n ] 11 meetings o f 
the legislative body o f a loca l agency 
shall be open and public ,”  the cou rt in 
Sacramento Newspaper G u ild , etc. v 
Sacramento County Board o f Super­
visors (1 9 6 8 ) 263 C a l App 2d 41. 69  Ca l 
R p tr 480. st.-ted that, as the legislative 
body o f a local agency, a county board 
o f supervisors was subject to the statute.

A ffirm ing a judgment en join ing the 
hold ing o f meetings o f a city council 
o ther than in public, the court in M iam i 
Beach v B rr (1970 . F la A pp ) 231 So 
2d 847. was o f the opinion that boards 
constituting the governing bodies o f mu­
nicipal corporations were w ithin the 
scope o f the state’ s "pub lic meeting" 
statute providing that " [  a ] 11 meetings 
o f any . . . municipal corporation
are declared to be public meetings open 
to the public at al! times . . . ."

And in Dob rovo lny v Reinhard t 
(1 970 , Iow a ! 173 N \V2d 8 3 / . a county 
board o f education was held to be a 
public agency c learly within the state’s 
"public meeting" statute requiring meet­
ings o f stu b agencies to be open to the 
public at a ll times.

A board o f adjustment was a public 
body within the intent o f the R ight to 
Know  Law . the state’ s "public meeting’ ’ 
statute, requiring that " j t ] l i c  public 
shall be adm itted to any meeting o f a 
public be .iv at which offic ia l action is 
taken ," hi Id the court in W o lf v Zoning

79 N J
Super 546 , 192 A2d 305. Poin ting out 
that the statute defined a public body 
as “ a commission, authority , board , 
council, committee and every other group 
o f 2 o r m ore persons organized under 
the law  . . .  to perfo rm  a public 
governmental function by official action,”  
the court found it too c lear fo r extended 
debate that the statutory’ board o f ad ­
justment was such a body.

\  corporation which operated a c ty's 
electric u tility  system, the p roperty o f 
which was owned by the city, was held 
in Ra ton  Public Service Co. v Hobbes 
(1 9 6 6 ) 76 N M  535, 417 P2d 32, to be 
subject to the. provisions o f a "public 
n it ’ ing”  statute provid ing that “ [ t jh e  
govi ning bodies o f a ll municipalities, 
boards o f county commissioners, board 
o f public instruction and a ll o ther gov­
ernm ental boards and commissions o f 
the state o r its subdivisions, supported 
by public funds, shall make a ll final de­
cisions at meetings open to the public .”  
R e ject!, g the corporation ’s contention 
that legislative powers o r  governmental 
functions being absent, there was no 
reason fo r requiring meetings o f its board 
o f directors to be public, the court stated 
it would direct attention to o ther cases 
wherein the technical fo rm  bad not been 
considered contro lling , and where cor­
porate instrumentalities fo r accomplish­
ing puh lir ends, whether governmental 
o r p rop rie ta ry , had been considered to 
be governmental agencies.

O f  interest is Beacon Jou rna l Pub­
lishing On. v Akron (1 9 6 5 ) 3 O h io  St 
2d 191. 32 ( II,io  Ops 2d 183, 209 NE2d 
399 , invc! ing an action by a publishing 
company foi dec laratory judgment as 
to what public ly formed bodies, commis­
sions, groups, boards and the like o f the 
C ity  o f A kron , a charte r city, were 
covered bv a statute provid ing that 
" ( a j l i  meetings o f any board or commis­
sion o f any slate agency o r authority 
. . . are declared to be public meet­

ings op 
which 
the pui 
The 
creatcc 
subject 
in the



ings open to the public at a ll times,”  in 
which the court enumerated several o f 
the public entities which were covered. 
The assessment equalization board , 
created by an act o f the legislature, was 
subject to the “ public meeting”  statute 
in the conduct o f its meetings, the court 
commented. Att to those boards and 
commissions, establish.ed by the c ity 
charter, the members o f which were ap ­
pointed by the mayor, sometimes with 
and sometimes w ithout the advice and 
consent o f the city council, it was said 
to be necessary to look at the provisions 
o f the charter with regard to each board  
to dctennine whether it was subject to 
the statute. Thus, the sinking fund com ­
mission, the board o f trustees o f the 
public lib ra ry , and the members o f the 
board o f directors o f the municipal un i­
versity, were found to be subject to the 
“ public meeting”  statute.

And in an equity action by p roperty  
owners and taxpayers against the A lle n ­
town Housing Authority , the court in 
Bogert v  A llentown Housing A uthority  
(1 9 6 7 ) 426 Pa 151, 231 A2d 147, was 
o f the opinion that the state ’s “ public 
meeting”  statute, the R ight to Know  
Law , provid ing that “ [e jv e ry  public 
meeting o f a board shall be open to the 
public,”  was applicable to the authority .

Notw ithstanding the argument o f the 
members o f a municipal finance com ­
mittee, which consisted o f 5 o f the 15 
members o f the city council, that tlte 
"pub lic meeting" statute did not app ly  to 
subordinate committees o f governing 
bodies whose functions were merely to 
make recommendations to the parent 
body, the court in Selkowc v Bean 

•7 — £ 7* ' ’ (1 9 6 8 ) 109 N H  247 249 A2d 35 , 38 
^ k R 3d 1066, held that the finance com ­
mittee, tiie meetings o f which the p la in tiff 
news reporter sought to attend, was an 
agency o f the municipal co rpo ra tion , so 
that its meetings were included in the 
term “ public proceedings”  as defined by 
the statute.

In  the fo llow ing cases, the courts 
found the particu la r entities mentioned 
not he within the purview o f a “ public 
meeting”  statute.

R eferring  to a "public meeting" stat­
ute providing that “ [;* j l l  meetings o f the 
legislative body o f a local agency shall 
be open and public ," and defining “ legis­
lative body" as including “ the governing 
board , commission, directors o r body o f 
a local agency o r  any board o r comm is­
sion thereof,”  the court in Adler v C ity  
Council o f Cu lve r w ily (1961)' 184 C a l 
App 2d 763, 7 C a l R p lr  805, held that 
the phrase “ o r any board o r commis­
sion thereof,”  fa ir ly  construed, meant 
any board o r commission o f the govern­
ing body and not a subordinate agency 
such as a zoning commission created 
by city charter, acting independently o f 
the governing body and pursuant to au ­
thority flow ing directly from  the charter.

And in Beacon Jou rna l Publishing Co. 
v Akron (1 9 6 5 ) - O h io  St 2d 191, 32 
O h io Ops 2d 183. 209 NE2d 399 , supra, 
the court mentioned some o f the bodies 
in the city o f Akron , a charter city, which 
were not covered by that state’s “ public, 
meeting" statute. Thus, the court ob ­
served that hoards and commissions 
created by executive o rde r o f the m ayor 
and chief adm in istrator were not subject 
to the statute. As to the civil service 
commission established by the city 
charter, the court, having examined the 
provisions o f the charter to determ ine 
whether the commission was subject to 
the “ public meeting" statute, concluded 
that it vvas not.
§ (5. Application o f statute to pa rticu la r 

kinds o f gatherings
[a ]  Genera lly

In  a number o f cases within the scope 
o f the annotation, courts have been 
called upon to determ ine what kinds o f 
gatherings o f a public entity are in­
tended to be within the purview o f a 
“ public meeting”  statute, and it would
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appear from  a reading o f the cases that p la in tiff guild argued that the 1961
more than the pure ly fo rm a l sessions o f amendments to the statute were designed

~a public, entity may nsuaTTy be required to nu llify  the Ad ler decision. Observing
by mandate o f the statute to be open to that instead o f appraising the accuracy
the pubficT See. fo r example, in addi- o f A d le r as ar: in terp retation o f the

pre-1961 lav: and ana lyzing the 1961 
amendments so fa r  as they bore upon 
A d le r, the court pre ferred to interpret 
the provision fo r public meetings by 
exam ining the curren t statute o f which 
it formed a part. F inding nothing in 
the “ public meeting”  statute to dem ar­
cate a narrow er app lication than the 
range o f governmental functions per­
form ed by an agency, the court particu ­
la r ly  noted the dec laration o f intent in 
the statute was that deliberation as well 
as action oct.ui open ly and publicly. 
Deliberation thus connoted r,ot on ly  co l­
lective discussion, but also the collective 
acquisition and exchange o f facts pre­
lim inary to the u ltim ate decision, the 
court went on. Finding o ther extrinsic 
as well as intrinsic evidence o f legisla­
tive intention impelling rejection o f a 
narrow  interpretation , the court oh-

tion to cases collected in 6 [b - e ] ,  in fra , 
the fo llow ing illustrative holdings and 
statements.

Thus, while there is language in a 
C a lifo rn ia  case decided in the Second 
D istrict o f the D istrict Court o f Appeal 
that that state’ s "pub lic meeting”  stat­
ute was app licab le on ly  to fo rm a l meet­
ings o f be public entities covered,13 a 
more recent case decided in the C a li­
fo rn ia T h ird  D istrict is to the cfTect that 
the statute, as amended fo llow ing the 
ea rlie r decision, extends its coverage to 
less fo rm a l assemblages.

T im s, in Sacram ento Newspaper 
G u ild , etc. v Sacram ento Coun ty Board 
o f Supervisors (19681 963 C a l App 2d 
•II. 69 C a l R p tr -180. the court stated 
that, const rued in the light o f the state’s 
“ public meeting" statute, the term 
“ meeting" extended to in fo rm al sessions 
n r conferences o f the county board o f 
supervisors designed fo r the discussion 
o f public business. T he  defendant board 
and its members contended that the tria l 
court erred in leaching substantia lly the 
same finding, reliance being placed upon 
Ad ler v C itv  Council o f Ou lvc”  C ity  
( I 9 6 0 )  18-1 C a l App 2d 763. 7 C a l R p tr 
805. supra, which held the statute ap ­
plicable on ly  to fo rm a l meetings fo r the 
transaction o f official business, while the

m:rved that an in fo rm a l con ference o r 
cam ns perm itted crysta llization o f secret 
j jv c i ; ions to a point just short o f cere­
monial acceptance. The re  was rare ly 
any pm pose to a nonpub lir p rrm eeting 
conference except to conduct some part 
o f llie  decision process behind closed 
doors, the court continued, adding that 
du ly by embracing the collective inquiry 
and discussion stages, as well as the u lt i­
mate step o f o ffic ia l action, could an

13. In Adler v Citv Council o f Culver 
Cit\ (1960) if,I Cal App 2d 763. 7 Cal Rptr 
805. the court 1 >'!<! tli.ii die language of the 
“ puhlir nuTtinp" st.itute providing that 
“ [a ]! l meelings of the legislative liodv of 
a local agency shall he open and puhiic,”  
was not diicricd at anything less than a 
formal meeiiug of a citv council or one of 
its subordinate agencies, for if il were, no 
practical line could hr drawn. Citing the 
example of a local planning commission re­
sponsible to a cily council, the court ob­
served that the members of the commission 
and the council (whether the full number or

only a few) would he impeded in conduct­
ing informal discussions among themselves, 
thus exchanging information, -.ould be 
handkapped in viewing property .port which 
they were about to legislate, won J he unable 
to confer with teal-estate cxptcts or will 
their planning director o r with informed 
individuals having special qualifications to 
speak upon municipal problette. Thus, the 
court found that the “ public meeting" statute 
contemplated and did not forbid .such in­
formal development o f facts pertinent to 
/oiling problems.
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open meeting regu lation frustrate such 
evasive devices. The cou rt concluded 
that as operative criteria , fo rm a lity  and 
in fo rm a lity  were alien to the law's de­
sign, exposing it to the very evasions it 
was designed to prevent.

R e fe rring  to a “ pi'M:-- meeting" stat­
ute provid ing in ollW-t that ‘ ‘ [ a j l !  meet- ___________
ings . . .  at which offic ia l acts are meaning o f the statute

that the legislature intended to affect. 
Pointim- out that every step in the 
decisionm tkine t)i<u e» . inchnline the de­
cision itself, was a nercs.v.uv prelim inary 
to fo itna l action, the conn stated that 
it fo llowed that each such step consti- 
tuted an “ official ac t." an indispensable 
ri-iniisue to “ fo rm a l action ." within the

ib e rc /C  
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to be taken are declared to be public 
meetings open to the public at a ll times,”  
the court in Boatd o f Public Instruction 
v D o ran  ( I9 6 0 , F la ! 22-1 So 2d 693. 
pointed out by virtue o f its decision in 
an ea rlie r case involving a sim ilar but 
much more lim ited statute, that it would 
have been unnecessary to include a p ro ­
vision iti the “ public meeting" statute 
declaring certain meetings as "public 
meetings" if the legislature had intended 
to include only fo rm al assemblages fo r 
the transaction o f officia l business: the 
obvious legislative intent was to covet 
any gathering o f the members where 
they would deal with some matter on 
which foreseeable action would be taken 
by the board , the court concluded.

W ith  the narrow  exception where pub­
lic consultation by a public body with 
its atto rney regarding pending o r im ­
pending litigation would force him to 
vio late the canons o f ethics as p rom u l­
gated hy the state .supreme coutt, the 
court in Times Publishing Co. v W ii- 
limns (1 9 6 9 , F la  App) 222 So 2d 470 , 
held that the provisions o f tlte state's 
“ public meeting" statute were applicable 
to every assemblage o f a board o r com ­
mission governed by l(lte statute at which 
any discussion, deliberation, decision, o r 
fo rm a l action was to be had, made, o r 
taken re lating to, o r w ithin the scope o f 
the o fficial du ties o r a ffa irs o f, such body. 
Every riiioughtYas well as every a ffirm a­
tive act, ot a public o ffic ia l as it re lated. 
to and was within tlte scope o f his o f­
ficial du tie was a m atter o f public 
concern tire court commented, and it 
vvas the entire “ decisionmaking”  process

C iting the state's “ public meeting" 
statute, the court in Schults v Board o f 
Education (1 9 6 4 ) 86 NJ Super 29, 20") 
A2i! 762. alTd 45 NJ 2. 210 A2d 762. 
stated tit • t it knew o f no p ioh ib iiion 
again;,, members o f puhiic body ho ld­
ing a closed conference where no official 
action would be taken; vvliat was pro­
hibited. tlte court observed, was the 
taking o f o ffic ia l action at other than 
a public meeting.

In Beacon |ou rn a l Publishing Co. v 
Akron ( 1 % 5 ) ‘ 3 O h io  St 2d 191, 32 
Oh io Ops 2d 183, 209 \ 'F 2d  3f>9, the 
court had before it an action hv a pub­
lishing company fo r a dec la ratory judg­
ment as to what functions and activities 
o f commissions, bodies, committees, bu­
reaus, groups, hoards and the like o f the 
city o f A kron , a charte r city, were cov­
ered by a "pub lic  meeting”  statute pro­
viding that [ a j 11 meetings o f any board 
o r commission o f any state agency or 
au thority  . . . are declared to be
public meetings open to die public at 
a"! times.'' A second sentence o f the 
tatute provided that " ( n j o  resolution, 

rule, regu lation o r  fo rm a l action o f any 
kind shall he adopter! at any executive 
session o f any such hoard , commission, 
agency o r au th o rity ." This second 
sentence lim ited the first sentence, the 
court observed, adding that the legisla­
ture intended that 'hose meetings which 
were required to he open to the puhiic 
were those where any resolution, rule, 
regulation, o r fo rm a l action o f any kind 
should he adopted o r passed. This 
meant, the court concluded, that any 
session o f a board o r commission subject
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to the “ public meeting”  statute, where 
any action was taken, which action was 
required by law , ru le , o r regu lation to 
be recorded in the minutes, the jou rn a l, 
o r . ny o the r official record o f the hoard 
o r commission, had to be open to the 
public.
[b j  Specific kinds o f discussions con­

tended to be exception; attorney* 
client conferences

While, a "pub lic meeting" statute may 
o f course contain an exception that meet­
ings between a public entity and its coun­
sel concerning pending or impending 
1'tigntion need not be open to the public, 
the prob lem  lias on occasion arisen as 
to the general app licab ility o f a “ public 
meeting" Statute tc such a meeting in 
the absence o f an exception. Thus, in 
the fo llow ing ease ibe court was o f the 
opinion that such meetings were re­
quired by the “ public meeting"' statute 
to be open to tin public, the court find­
ing no shelter fnr the public entity in 
the a ttom cy -c lie ri privilege.

A city council meeting in closed ses­
sion w ilh  the city itlo ruey  to discuss .1 
proceeding to which the city svas a party, 
having been found vio lative o f the state 
"pub lic meet ing" statute providing that 
" (e jx r e p t  as otherwise specifically p ro ­
vided by law ." all meetings o f public 
entities were to be public meetings, the 
i iu council unsuccessfully contended in 
La mm v M cCord  (1 9 6 8 ) 2 -If) A rk  401. 
•132 SW 2ii 7f>3, that the statute should 
imt be construed to app ly to a meeting 
between it am ’ the attorney, The stat­
ute iiseli effectively refuted die council’ s 
contention inasmuch as the legislative 
m aiu lati that “ [c lx ic p t  as otherwise 
specifically provided bv l a w , "  a l l  meet­
ings o f public entities were to be public 
meetings, cou ld not be misunderstood, 
the court commented. W hile the gen­
e ra l n tlo rnev-i licnt privilege had been 
s ta tu te '! ;' codified, die court observed 
that to say diat such a statute, dealing

on ly  with a testimonial disqualification, 
“ specifically”  provided that the city 
coun ril m ight consult its attorney in se­
cret would simply amount to striking 
the word "specifica lly”  from  the “ public 
meeting’ statute.

S im ila rly , in ihc fo llow ing case the 
court took the position that such meet­
ings were genera lly required lo  be open 
to the public, the attorncy-c licnt p riv i­
lege availab le to a public entity having 
been waived by the public in enacting 
the “ public meeting" strtu te , a lthough 
an exception vvas found where the a tto r­
ney might be forced to violate the canons 
o f ethics.

Having held that the provisions o f 
the “ public meeting”  statute were ap ­
plicable to every assemblage o f a board 
o r commission governed by the statute 
at which any discussion, deliberation, 
decision, oi fonn iil action was to be had, 
made, o r tala n relating to, o r w ithin the 
scope of, the official duties o r a ffa irs  o f 
such hodv. the (ow n in Times Publish­
ing Co. v W illiam s (1969 , F la App! 222 
So 2d 170. answered its query as to 
w lietliei there were any exceptions to 
the mandate o f the statute by finding 
there was a narrow  exception where 
publie consultation by a public body 
with its atto rney regarding pending o r 
impending litigation would force him tr 
violate the canons o f ethics as p rom u l­
gated l>v the stale supreme court. N o t­
withstanding that there was no p rov i­
sion fo r exceptions on the face o f the 
"public meeting" statute, the defendant 
school board contended that it might 
meet p rivate ly behind closed doors to 
go into s e n d  consultation with its a tto r­
neys on a ll legal matters. The court 
observed that the clear import o f the 
"a ll meetings" provision o f the statute 
was that the public, acting through the 
legist...ure, bad waived the attorney- 
client privilege with icgard to the enu­
merated public bodies. However, liiere 
arose from  an attorney ’s duties in the
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conduct o f pending o r impending litiga­
tion certain obligations which bound 
him , the court continued, noting that 
his professional conduct in such matters 
was governed bv the canon o f ethics 
as set up by the state supreme court. 
The legislature was therefore w ithout 
any authority  to d irectly o r indirectly 
interfere w ith o r im pair an attorney in 
the exercise o f his ethical duties as an 
attorney and officer o f the court, it was 
pointed out. The court emphasized 
however, that since the public had 
waived any privilege o f confidentia lity 
it might have had by virtue o f such re­
lationship, the “ public meeting" statute 
did not perm it private consultation be­
tween its agency and the attorney in any 
o ther circumstance.

However, the court in the follow ing 
case was o f the view that the "public 
meeting" statute did not abrogate a pub­
lic entity ’s right to private consultation 
with its counsel on p roper occasions, it 
being found that the attomey-client 
privilege might operate concurrently 
with the “ public meeting" statute.

Notw ithstanding language o f the 
“ public meeting" statute that " [ a ] l l  
meetings o f the legislative body o f a 
local agency shall be open and public,”  
the statutory opportun ity o f boards o f 
supervisors :o con fer private ly w ith their 
attorney on occasions p roperly  requiring 
confidentiality was not abolished by the 
statute, stated he court in Sacramento 
Newspaper Guild , etc. v Sacramento 
C oun ty Board o f Supervisors (1 968 ) 
263 Ca l App 2d 41 , 69 C a l R p tr 180. 
Viewed as a statu tory microcosm, its 
demand was fo rth righ t, o ffe ring  no in­
terna l interstices fo r p rivate lawyer- 
client consultations, the court observed. 
It  was not a microcosm, however, but 
one element in a structure o f constitu­
tional and statutory policies covering 
the powers, duties, and procedures o f 
local government, the cou r: went on, 
noting that another part o f this structure

was the privilege attaching to confiden­
tia l lawyer-c lient communications. The 
p la in tiffs, seeking to en jo in uonpublic 
meetings o f the board , did not dispute 
the availab ility  o f  the privilege to pub­
lic officials and their attornevs. but they 
viewed it as a h a rrie r to testimonial com­
pulsion, not as a procedura l ru le fo r the 
conduct o f public a ffa irs . Finding such 
a view too narrow , the court stated that 
the piivilcge was essentially a means o f 
achieving the policy objective o f enhanc­
ing the value placed by society upon 
legal representation by assuring the 
client fu ll disclosure to the attorney un­
fettered by fea r that others would be 
in form ed. I f  c lient and counsel were 
to confer in public >.ew and hearing, 
both privilege and policy were stripped 
o f value, the cou rt noted. The question 
then was whether the “ public meeting" 
statute abrogated by implication the 
policy assuring opportun ity  fo r private 
legal consultation by public agency 
clients, the court observed. Finding 
evidence o f such intent to be too thin, 
the court pointed out that in requiring 
hoard members to deliberate and act in 
public, the "pub lic  meeting”  statute did 
not inexorab ly embrace the board mem­
bers in their roles as clients calling upon 
their a tto rney fo r legal novice, and in 
declaring the public ’s right to be in­
form ed , it did not necessarily propel 
the public ’s legal adversary into “ the 
lawyer-client conference clad in the 
robes o f good citizenship." Neither the 
“ public meeting”  statute nor its history 
supplied "udebatab le evidence o f a leg­
islative intent to supersede the assur­
ance o f private legal consultation stem­
ming front the statutory privilege, the 
court found , adding that the two enact­
ments were capable o f concurrent opera­
tion i f  the privilege was not overblown 
beyond its true dimensions. Public 
board members, sworn to uphold the 
law , might not a rb itra ri ly  o r unneces­
sarily in fla te confidentia lity fo r the pur-
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pose o f deflating the 
statute, the court continued, and neither 
the attorney ’s presence no r the happen­
stance o f some kind o f lawsuit m ight 
serve as the pretext fo r secret consulta­
tions whose revelation would not in ju re  
the public interest. T o  attempt a gen­
eralization embracing the occasions fo r 
genuine confidentia lity would be rash, 
the court concluded, adding that the 
privilege m ight operate concurrently 
with the “ public meeting”  statute, nei­
ther superseding the other by im p lica­
tion
[c ] — Discussions re lative to personnel

W hile a "pub lic  meeting”  statute may 
o f course contain an exception that 
meetings concerning I he handling o f a 
public entity's personnel matters need 
not be open to ihc puhlir bm mav be 
conducted behind closed doors, the court 
in the fo llow ing case refused to read 
such an exception into its state statute.

Having held that the state's “ public 
meeting”  statute was applicab le to every 
assemblage o f a board o r commission 
governed by me statute nt which any 
discussion, deliberation , decision, o r fo r ­
mal action was to be had , made, o r 
taken relating to, o r within the scope 
of, o r the offic ia l duties o r a ffa irs  of, 
such body, the court in Times Publish­
ing Go. v W illiam s (1969 . Fla App! 222 
"in 2d 47«,\ questioned as to whether 
theie were any exceptions to the m an­
date o f the statute. Notw ithstanding 
that there was envision foi excep­
tions on the fat: >f the statute, the de­
fendant school board argued that it 
might meet p rivate ly behind closed 
doors to discuss matters re lating to 
school personnel, ln  response to the 
board's contention that innocent school 
personnel m ight be harmed if heatings 
concerning charges o f misconduct were 
aired j ublicly and prosed ill-founded, 
the court said that the statute was not 
in and ol itself concerned with anv rights
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public meeting”  o r  privileges o! third parties dealing with 
such agencies, and any such rig h ts .o r 
privileges would have to be found else­
where. Fu rtherm ore , the court noted, 
tlte pub lic -at-la rge was as interested in 
the good qua lity  o f school personnel as 
was the school board.
| d ] Decisions with respect to particu la r 

assemblages; held required to be 
open to puhiic

In the fo llow ing cases, the particu la r 
assemblages o f public entities described 
were considered to be among those re­
quired by the mandate o f a “ public 
meeting”  statute to be open to the 
public.

A city c ncil meeting in closed ses­
sion with the m ayor and city attorney 
to discuss a public service commission 
proceeding to which the city- was a 
party , at which meeting a ll members of 
tin; puhiic were excluded, was held in
l.a tnan  v M cCord  ('19681 245 A rk 101, 
•132 SW 2d 753, to be violative o f tlte 
state “ public meeting”  statute ptv iding 
that “ (e jx re p t as otherwise xy rifir .-d !, 
provided by law , a ll meetings fo rm al or 
in fo rm a l, special o r regu lar, o f the gov­
erning bodies o f a ll municipalities, coun­
ties, townships, and School D istricts, and 
a ll boards, bureaus, commissions, o r o r­
ganizations o f the State o f Arkansas, ex­
cept G rand  Juries, supported wholly o r 
iw part by public funds, o r expending 
public funds, n a i l  be public meetings.”  
A judgment declaring that the meeting 
violated the statute and that the council 
could not meet secretly to discuss legal 
matters with the c jiv  attorney was ac­
cordingly afritttied. Stating that the city 
council was unquestionably the govern­
ing body o f a municipality, and that its 
closed session was unquestionably a 
meeting, fo rm a l ar in fo rm a l, special o r 
regu lar, the court queried as to how it 
could be said that the closed session was 
not a vio lation o f the statute. The coun­
cil contended that the statute should not
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be construed to app ly  to a meeting be­
tween the council and the attorney, the 
prediction being made that the citv 
would he unable to prepare its cases fo 
tria l w ithout disclosing its strategy and 
its weaknesses to its adversaries. As a 
practical m atter, however, the court felt 
the council to be undu ly apprehensive, 
and it pointed out that the city attorney, 
with the assistance o f the mayor, de­
partment heads, and other municipal 
employees, cou ld certa in ly prepare a case 
fo r tria l w ithout discussing his plans in 
detail w ith the city council. Regard­
less o f such practica l considerations, the 
“ public meeting”  statute itself effective­
ly  refuted the council’s argument, the 
court continued, pointing out that the 
legislative mandate that except as o the r­
wise “ specifica lly" provided hy law, all 
meetings o f governing boards o f mu­
nicipalities should he public meetings, 
could not be m isunderstood. The key 
word was “ .•.ptcifically," the courf said, 
and while the legislature itself provided 
a specific execution fo r personnel matters 
in a la te r section o f the “ public, meeting" 
statute, it did not see lit to provide a 
sim ilar exception fo r meeting between a 
city council and a cit* attorney.

Construed in the fight o f the “ public 
meeting" statute ’s objectives, the term 
“ meeting”  extended to in form al sessions 
o r conferences o f the county board o f 
supervisors designed fo r the discussion 
o f public business, st ted the court in 
Sacramento Newspaper G uild , etc. v 
Sacramento County Board o f Super­
visors ( ! 0 f 5 )  263 C a l App 2d 41, 69 
Ca l R p tr 480 , holding that a luncheon 
gathering at the E lks C lub , attended by 
the five county supe rv iso r, the county 
counsel, county executive, county direc­
tor o f w elfare , and several members of 
the C entra l L ab o r C ouncil, A F L -C IO , 
at which the subject o f discussion was 
a strike o f social workers against the 
county and the latter's e ffo rts to enforce 
an in junction secured in connection with
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the strike, was such a meeting. The 
defendant board and its members fu rther 
unsuccessfully contended that the occa­
sion was a law fu l exercise o f the lawyer- 
client privilege existing between the sti- 
,-otvisots and the county counsel, as 
their attorney, and that the pending 
lawsuit to restrain picketing and strik­
ing furnished the occasion fo r exercise 
o f the privilege. Observing that the 
privilege cannot be uvoked where the 
c lient’s eommunioatii t was not intend­
ed to be confidential, the court com­
mented that none o f the supe rv iso r 
stated that he o r any other supervisor 
had said anything to the county counsel 
in confidence, that none claimed attend­
ance fo r the purpose o f getting the 
county counsel’s legal advice and none 
claimed receiving any, and that if any 
eomsiiimicntion passed between the su­
pervisors and the't attorney, the record 
failed to reveal it. The court concluded 
that the luncheon meet it.., found no 
shelter under the lawyer-c lient privilege 
and that it violated the “ public meeting”  
statute provision that " [ a j i l  meetings o f 
the legislative body o f a local agency 
shall be open and public ."

Noting that the Hughes' Anti-Secrecy 
Act mandated that a ll public proceed­
ings should be open to citizens o f the 
state, the court in State ex rel. VVineholt 
v La Porte Superio r C ou rt (1 9 6 7 ) 249 
In J 152, 230 NE2d 92, stated that “ pub­
lic proceedings" covered the voting and 
balloting upon public issues ber c a 
county council.

W here , at a public meeting o f the 
town council concerning a proposed lease 
o f certain town property to a club, the 
five town councilnten retired to a room 
closed to the public and sometime there­
a fte r one o f their number returned to 
the council chambers and announced to 
the persons in the audience that the lease 
had been tentatively approved, the court 
in Scott v B loom fie ld (1 9 6 7 ) 94 N J 
Super 592 , 229 A2d 667, afTd 98 NJ
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Super 321, 237 A2d 297, app dismd 52 
N J 473 , 246 A2d 129, having concluded 
that fact that the councilm en re­
tired to a private room  and la te r an­
nounced their decision indicated that 
t l discussed in private the subject m at­
te hat was discussed in the open council 
chambers, held that the public svas en­
titled to hear the ir discussion and how 
they voted and that their fa ilu re  to do 
so was con tra ry  to the "pub lic  meeting”  
statute provid ing that the public should 
be adm itted to any meeting o f a public 
bods' at which official action was taken. 
P la in tiffs ’ m otion fo r summary judg­
ment was according ly granted in their 
action challenging both the va lid ity  o f 
a resolution adopted by the council a 
week a fte r *!*c meeting granting ttic 
lease nnd the execution o f the lease it­
self.
[c ] — Held not required to be open to 

public
In  the fo llow ing few rases the courts 

he. ) that the pa rticu la r gatherings by 
public entities were not described among 
those assemblages requited by a "public 
meeting”  statute to be open to the public.

W hile in the fo llow ing two C a lifo rn ia  
cases, particu la r gatherings were found 
not to be such as were required lo  be 
open to the puh lir under the mandate 
o f that state’s “ public meeting”  statute, 
it is to be noted that subsequent amend­
ments tr the statute create a doubt as 
to whether tlte same result would now 
lie reached.14

Thus a d inner gathering attended by 
eight o f the nine members o f the city 
p lanning commission, which was given 
by a man who shortly thereaftei applied 
fo r a change o f zoning and at which

general discussions were held relative to 
comm unity p lanning and zoning, at 
which time the dinner-giver was in te rro ­
gated as to certain matters, was held in 
Ad ler v C itv Council o f Cu lve r C ity 
(1 9 6 0 ) 184 C a l App 2d 763, 7 C a l R p tr 
805, not to be a meeting within the our- 
view o f the state’s “ public meeting”  
statute provid ing that “  [ a J11 m ,“ tints o f 
the legislative body o f a local ,. ncy 
shall be open and public,”  even ii the 
statute were assumed to govern nice mgs 
o f charte r cities. I t  seemed evident to 
the cou rt that the language o f the stat­
ute was not directed at anything less 
than a fo rm a l meeting o f a city council 
o r one o f the city ’ s subordinate agencies, 
fo r if it were, no practical line could be 
drawn. A judgment adverse to the 
p la in tiffs in their taxpayers’ action fo r 
a dec la ra to ry  judgment invalidating an 
ordinance enacted by the city council 
rezoning certain p roperty o f the dinner- 
giver, such revolting having been rec­
ommended by tlte commission, was ac­
cording ly affirmed.

Likewise, a public school teacher had 
requested o f a school district’s board o f 
trustees that a m atter concerning his 
possible Communist affiliations be heard 
at a public hearing ; at the outset o f the 
second hearing, the chairman o f the 
board stated that the board had re­
viewed tlte teacher’s answers to the pics 
tions asked at the first hearing and that 
it considered the answers evasive; the 
chairm an then said that the board had 
decided to a llow  the teacher another 
opportun ity  to answer the questions, 
and m Huntington Beach L ’ nion High 
School Dist. v C ollins (1 9 6 2 ) 202 C a l 
App 2d 677 , 21 C a l R p tr 56 , cert den 
371 U S  904 , 9  L  Ed 2d 166, 83 S Ct

14. In  that connection, attention is called to Sacram en to  N ew spaper G u ild , etc. v Sacram ento C o u n ty  Board o f Supervisors ( 1968) 263  C a l  A p p  2d 4 1 , 69  C a l R p tr  480 , wherein the court, in considering the 1961 am endm ents to the “ public m eetin g" statute,
was o f the opinion that such am endm ents in effect extend ed the coverage of the statute to inform al sessions or conferences of pub­lic  entities designed for the discussion oi public business.
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judgurerH adjudging o f recommendations to die city council210, affirm ing a 
that the teacher might be dismissed, the 
court rejected the teacher’s contention 
that the board held an executive session 
at which it made a vita l decision as to 
the case and that this vvas con tra ry  to 
the “ public meeting”  statute. The 
teacher claimed that since he had pre­
viously requested a public hearing, it 
was im proper fo r tlte hoard to consider 
any phase o f the m atter at an executive 
session. Pointing out that the record 
did not show that the board  took any 
action toward the teacher’s discharge o r 
heard any add itional evidence pertaining 
thereto at the executive session, and that 
the on ly  decision reached during the 
executive session was to a llow  the 
teacher another oppo rtun ity  to answer 
the questions which he failed to answer 
at the first hearing, which opportun ity 
vvas rejected, the court concluded that if 
there was a technical v io la tion o f the 
“ public meeting" statute, it in no way 
prejudiced the teacher’s rights and did 
not invalidate the action o f the board.

Having observed that the directive in 
§ 2 o f the state’s “ public meeting" stat­
ute that “  [ a J11 public proceedings are 
open to the public, and a ll persons are 
perm itted to attend any meetings o f 
these boards o r agencies," was qualified 
by § 3, I, which provided that “ fn jo th -  
ing contained in this chapter shall be 
construed to prevent these bodies o r 
agencies from  holding executive sessions 
bu t any decisions made during any 
executive session must be recorded and 
made availab le fo r public inspection 
p rom ptly , and no ordinances, orders, 
rules, resolutions, regulations, contracts, 
appointments o r o the r official actions 
shall be fina lly  approved in executive 
sesrion," the court in Selkovve v Bean 
(1 9 6 8 ) 109 N H  247, 249  A2d 35, 38 
A L R Jd  1066, held that a municipal fi­
nance committee, the duties o f which 
included reviewing the budget proposed 
by the city com p tro lle r and the making

which would take fina l action upon the 
budget, could p rope rly  meet in executive 
session fo r the purpose o f reviewing the 
budget and receiving in fo rm ation  re la t­
ing to it, so long as no fina l action was 
taken by the comm ittee and no recom ­
mendation to the city council was fo rm u ­
lated o r  agreed upon. It appeared that 
a newspaper repo rter and bis employer 
had obtained an in junction restraining 
exclusion o f themselves am i the public 
from  meetings o f the committee except 
when, in accordance with 3 3, I I ,  o f the 
"publie meeting”  statute, the committee 
as a “ body o r agency”  was entitled to 
exclude the public while “ considering or 
acting upon" certain specified subjects, 
such as employee demotions. The 
plaintiffs contended that the injunction 
vvas p roperly  entered because tlac statute 
restricted the holding o f executive ses­
sions to meetings at which on ly tits 
matters specified by 3, I I ,  were to be 
considered, and that $ 3 , I I ,  was to be 
incorporated by reference to )j 3, I. R e­
jecting this contention, the court stated 
that this would deny to § 3. I, the signifi­
cance to which it was p rope rly  entitled, 
and that § 2 was qualified o r lim ited 
by both > 3, I, and § 3 , I I .  Pointing 
out that the contro lling  provisions with 
respect to the finance committee meet­
ings were those o f jj 3, I, the court found 
that neither the pttrpose o f the meetings 
nor the action taken hy them went be­
yond what sj 3, I ,  perm itted, and that 
since the in junction would preclude con- 
side. don in closed session o f any matter 
not specified in § 3  I I ,  it would in effect 
nu llify  the provisions o f § 3, I. Finding 
the in junction to have been improvident- 
ly granted, the court consequently va­
cated it.
[ f j  Sufficiency o f compliance 

In  the fo llow ing case, the contention 
vvas rejected that a public entity under­
took action at an “ executive session”  
forbidden by a “ public meeting" statute
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from  taking fo rm a l actions, the court 
finding that the meeting presumably 
complied w ith the statutory requirement 
that it be open to the public.

A police constable who was discharged 
by the police chief immediately re ­
quested an opportun ity to appear before 
the- board o f trustees, the board meeting 
in its regu lar session that day. T he  
constable was given an opportunity to 
present his viewpoint and was extended 
an opportun ity  to resign but refused to 
do so. and the board thereupon unani­
mously voted to discharge him. In  
these rirrum stanees, the court in Thomas 
v Board o f Trustees (1 9 6 6 ) 5 O h io 
App 2d 265 , 31 O h io  Ops 2d -132. 215 
NE2d 431. held that the voting to dis­
charge the constable wfu • * done in an 
"executive session" within the meaning 
o f a “ puhiic meeting”  statute providing in 
effect that a ll meetings o f am  board o f 
any township were declared to be public 
meetings open to the public at till times 
and that no resolution, rule, regulation, 
o r fo rm a l action o f any kind should be 
adopted a* any executive session o f any 
such board . T lte on ly persons present 
when the action complained o f was 
taken, beside the trustees, were the eon- 
stable and the police chief. Observing 
that an executive session o f a govern­
mental body was norm ally  one which 
was lim ited to the members o f the body 
and such o ther pet sons us were specially 
invited hv the h od s  to attend the meet­
ing, the court commented that the test 
was not who v\.n present at the meeting, 
but whethei the meeting was open to 
the puhlu . and that if it were, but no 
one chose to attend it except the mem­
bers o f the liodv, then il was not legally 

executive session o f the body. A f-an
firm ing a judgment against the constable 
in bis action to recover wages allegedly 
due him , the court said that there was 
no evidence that the public was cm luded 
from  the meeting at which the ttnstces 
acted, that the action vvas taken at the

end o f a regu la r meeting, and that there 
vvas a presumption that the trustees com­
plied with the law and that such meet­
ing was open to the public.
5j 7. V a lid ity  o f action taken in violation 

o f statute
|a ]  V iew  that action Ls not invalidated

U nde r the provisions o f some “ public 
meeting”  statutes, courts have held that 
the fact that action has been undertaken 
by a public entity in vio lation o f such 
a statute does not invalidate surii action.

Even assuming that a d inner gathering 
which was attended by members o f the 
i ity p lanning commission and which was 
given by a land developer who thereafter 
applied fo r a change o f zoning (which 
change was granted by the city council 
aftvt two public hearings fo llow ing ac­
ceptance w ith modifications o f the com­
mission's recomm endations), and at 
with b general discussions were held re la ­
tive to community p lanning and zoning, 
vvas violative o f the “ public meeting" 
statute p rovid ing that “ [ a ] l l  meetings 
o f the legislative body o f a local agency 
shall he open and pub lic ," the court in 
A d le r v C itv  Council o f C u lve r C ity
(1 9 6 0 ) 184 C a l App 2d 763, 7 C a l R p tr 
805 , held that it did not fo llow  that 
the subsequent action o f the zoning com­
mission (m uch less that o f the city coun­
r i l )  was invalidated by the commission's 
v io la tion  o f the statute. A judgment 
adverse to certain taxpayers in their ac­
tion to have the ordinance rczoning the 
p roperty det lared invalid was according­
ly  ad itn ird . W hile  noting that the stat­
ute ptovided no penalty fo r in fraction 
and no method o f > n forrem cnt and that 
o rd in a rily  this implied an absence of 
intent to make a statute mandatory, 
the court commented that, in view o f 
the public purpose o f the “ public meet­
ing" stan ,e. which was directed toward 
the conduct o f public officials, those 
statutes which punished as misdemeanors
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offenses and delinquencies which did not 
otherwise prescribe punishments, were 
applicable and gave mandatory com­
plexion to this pa rticu la r statute. This 
was on*; o f those instances in which the 
prescribed penalty fo r violation ot the 
law precluded a ll others, the court went 
on , and left private persons, although 
taxpayers, w ithout any right to declara­
to ry  re lie f o r in junction incidental there­
to. The court then concluded that the 
dinner, even if un'aw fui, could not have 
infected the proceedings o f the city coun­
cil in granting the application upon con­
ditions somewhat d iffe ren t front those 
recommended by the planning commis­
sion, which was strictly an advisory 
body, pointing out that the council itself 
had fu lly  complied with the terms o f the 
“ public meeting" statute and that its 
members evidently had no knowledge o f 
the dinner.

And considering an appeal in an ac ­
tion brought by a taxpayers' association 
to nu llify  a comprehensive city zoning 
ordinance, the court in C laremont T a x ­
payers Asso. v C larem ont (1963 ) 223 
C a l App 2d 589 , 35 Ca l R p tr 1)07, stated 
that the association’s contentions regard­
ing purported violations o f the “ public 
meeting" statute were unavailing be­
cause, even if true, the ordinance would 
not be invalidated.

Likewise, in O ld  Town Development 
Corp . v U rban  Renewal Agency (1 9 6 7 ) 
249 Q o l App 2d 313, 57 Cal R p tr 4 2 6 , 
it was stated that insofar as the a llega­
tions suggested that there was a co llec­
tive comm itment o r promise by a m a­
jo r ity  o f the members o f the agency to 
make a positive o r negative decision on 
the matters in question in violation o f 
the “ public meeting" statute, it would 
not invalidate the action subsequently 
taken.

A state’s “ public meeting" statute p ro ­
vided that its provisions and all rights 
o f citizens under the statute might “ be 
enforced by mandamus o r in junction ,

whether o r not any o ther remedy [w as] 
lega lly ava ilab le" and that “ [n ]n y  per­
son . . . v io la ting any provision
. . . shall be gu ilty  o f a misdemeanor 

. . . and in D ob rovo lnv v Rein­
hard t (1 970 , Iowa 173 N \V2d 837 . it 
was held that the statute lim ited the 
remedies fo r violations o f the statute and 
it could not be reasonably interpreted 
as provid ing that violations thereof ren­
dered the actions o f a public body void
o r voidab le, fo r if the legislature had so 1 *
desired, the statute cou ld have been 
easily w ritten to so provide.

A section o f a “ public meeting" stat­
ute provided that “ [u jp o n  p roo f o f fa il­
ure by any officer to c a rry  out any of 
his responsibilities fo r public notice of 
meetings, fo r hold ing them open to the 
public, o r fo r  maintaining public records 
thereof . . . an app rop ria te  order 
[m ay  he issued] requ iring such officer to 
ca rry  out as to meetings therea fter held 
ail such responsibilities proved not to 
have been carried out . . . ; hut
action otherw ise du ly ' tken at any meet­
ing shall not he invalidated by the failure 
o f any officer to ca rry  out the said re­
sponsibilities fo r public notice o f meet­
ings. . . . The remedy created hereby 
is not exclusive, but shall be in addition 
to every other ava ilab le remedy," and 
in E lm er v Board o f Zoning Adjustment
(1 9 6 1 ) 313 Mass 24, 176 NE2d 16, 
certain p la in tiffs , aggrieved by a decision 
o f a board o f zoning ad justm ent, unsuc­
cessfully contended that the express 
exemption from  inva lidation o f on ly  fa il­
ure in respect o f public notice o f meet­
ings meant that, fo r va lid ity , the meeting 
was required to be open to the public. 
T he  imprecise statute did not intend 
that result, the cou rt stated, adding that 
it would be un like ly that any o f the 
public would be in attendance at a meet­
ing o f which no notice was given and 
that it would be a rb itra ry  to let the 
va lid ity o f a meeting held w ithout public 
notice and unattended by tlte public
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depend upon whether the meeting was 
declared “ open.”  Poin ting out that the 
“ public meeting”  statute established that 
the public policy o f open meetings was 
to be enforced by in junction against o f ­
ficers who disregarded the policy o r by 
other “ availab le rem edy,”  the court com ­
mented that inva lidation o f action taken, 
although it would tend strong ly to en ­
force the policy, would not be p rim arily  
a remedial measure. The re  were enough 
prospective difficu lties in the implemen­
tation o f such a policy, pa rticu la rly  as 
applied to boards and agencies which, 
a fte r due public hearing, with oppor­
tunity fo r a ll concerned to present their 
arguments and counterarguments, must 
weigh and determ ine im portant legisla­
tive, executive, and quasi-judicial m at­
ters. the court went on, w ithout putting 
otherwise valid action at the risk o f a 
subsequent determ ination that the p a r­
ticu lar deliberations were required to be 
held under public scrutiny.
| b ] View that action is voidable

The view was taken in the fo llow ing 
cases, hy virtue o f the lert'iino logv o f 
ti “ public meeting" statute, that action 
undertaken in vio lation o f its requ ire­
ment o f open meetings is generally void­
able.

Since the state’s “ public meeting”  stat­
ute provided that officia l action taken 
in violation o f the requirements o f the 
statute should be voidab le in a proceed­
ing in the state superio r court, the 
court in W o lf v Zoning Board o f A d ­
justment (1 9 6 3 ) 79 NJ Super 546 , 192 
A2d 305, reasoned that mere absence 
o f had fa ith  o r o ther im propriety on 
the part o f a public hndy should not 
ord inarih  move the court *o stay its 
hand in voiding offic ia l action taken 
contrary to the statute upon proper ap ­
plication there for. T he  court rejected 
the contention that the legislative intent 
was that the voiding o f such action 
should rest in the discretion o f the judge, 
stating that it found this to be too

narrow  a view  o f the intent and under­
lying po licy o f the statute. N oting  that 
the purpose o f the “ public meeting”  
statute war io  implement the dec la ra ­
tion therein trial it was “ the public 
policy . . .  to insure the righ t o f 
the citizens . . .  to attend meetings 
o f public bodies . . . fo r  the protec­
tion o f the public in terest," nnd that 
the object o f the statute was p rim a rily  
prophylactic and not necessarily re­
stricted to 'he creation o f remedies fo r 
illegalities at pa rticu la r public meetings 
from  which the public was excluded, the 
court commented that app rop ria te  im ­
plementation o f that ob ject and policy 
called, as a general ru le , fo r  the superior 
court upon proper app lication to set 
aside any offic ia l action which was taken 
without compliance with the prescrip­
tions o f the statute. Observing that it 
need not then decide ti ~t no discretion 
was ever to be reserved to the court 
to save the valid ity o f o ffic ia l action 
taken in contravention o f the statute, the 
court added that that question might be 
left to await a case where a sufficiently 
impelling counter-interest might be 
argued to bespeak sustaining the action 
impugned.

And in K ram e r v Board o f Adjust­
ment (1 9 6 3 ) 80 N J Super 454 , 19-1 A2d 
26, the court granted plaintiff's motion 
fo r summary judgment in an action cha l­
lenging the va lid ity o f a zoning vari­
ance, it being said that the original 
resolution o f the board o f adjustment 
w;ts void fo r fa ilu re  to comply with the 
“ public meeting" statute.

And seemingly to sim ilar effect as the 
preceding cases is Bogert v Allentown 
Housing Authority (1 9 6 7 ) 426 I ’a 151. 
231 A2d 147, in which the eourt. having 
noted that the “ public meeting”  statute 
ptovided that a violation o f it exposed 
any member o f a board so acting to a 
fine upon a summary convict ion thereof, 
stated that the remedy so provided was
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not exclusive, fo r if it were, the entire 
purpose o f the statute would be nu lli­
fied and the statute could be violated 
with particu la r impunity. In  the itn- 
medi.T.; case involving an equity action 
by property owners and taxpayers 
against a housing authority , allegations 
o f violations o f the “ public meeting”  
statute having been made, the court 
stated that in o rder to require the au­
thority to live up to the mandate o f 
the statute, the p lain tiffs had to resort 
to equity or o ther appropriate remedy. 
Reversing a judgment dismissing the 
complaint, the court commented that 
since the inability o f the p lain tiffs to 
set fo rth  ? sufficient cause o f action in 
the complaint was c learly  thwarted by 
the authority ’s refusal to disclose its 
actions, past o r contemplated, in vio la­
tion o f the statute, the tria l court should 
have given the p lain tiffs an opportun ity 
to amend their complaint upon such 
disclosure being made.
[c ] E ffect o f subsequent ratification on 

action otherwise voidable 
Assuming that action undertaken by 

a public entity in vio lation o f a “ public 
meeting”  statute is voidable, the view 
has been taken in the follow ing cases 
that a perfunctory ratification at a la te r 
meeting open to the public w ill not 
suffice to cure the orig ina l defective 
meeting so as to validate the action.

It appeared in K ram e r v Board o f 
Adjustment (1 9 6 3 ) 80 NJ Super 154, 
194 A2d 26, that a zoning board o f 
adjustment conducted a public bearing 
concerning the refusal o f a building in­
spector to grant a perm it; that, there­
a fte r, the board met three times in 
executive session, and at the final session 
voted to recommend that the variance 
be granted; that 2 weeks la te r the m ayor 
and council voted to adopt the board ’s 
recommendation at a public meeting; 
that some 3 months la te r the case o f 

[3B ALRSd]—69

W< If v Zoning Board  o f Adjustm ent 
(1 4 6 3 ) 79 N J Super 546, 192 A2d 305, 
supta Ii 7 (b ] ,  caused the board to be 
concern d over the legality o f its vote 
taken in executive Session, and it re­
submitted its ea rlie r resolution and again 
voted to recommend that the variance 
be g ran ted ; and that at a regu lar public 
meeting the next day, the g oven ii.g  
body again adopted the board ’s recom­
mendation and granted the variance. 
G ran ting  p la in tiff ’ s motion fo r sununaty 
judgment in an action challenging the 
va lid ity o f the variance, the court held 
that the orig ina l resolution o f the board 
was void fo r fa ilu re to comply with the 
“ public meeting”  statute and the m an­
date o f W o lf. T lte  defendant hoard, 
governing body, and person granted the 
variance unsuccessfully contended that 
there was a sufficiently impelling 
counterinterest in the immediate case, 
by virtue o f the language in W o lf, that 
the question need not then be decided 
that “ no discretion [w as] ever to be 
reserved to the court to save the validity 
o f official action taken in contravention 
o f the statute [since tha t] may be l f f t  
to await a case where a sufficiently im­
pelling counter-interest may be argued 
to bespeak sustaining the action im ­
pugned.”  Stating that a fo rm a l “ re­
run ”  o f the board ’ s vote nearly I months 
la te r could not possibly be in the spirit 
o f the “ public meeting" statute, the court 
commented that just as the board was 
obligated to act within its jurisd ictional 
powers, it vvas also obligated to comply 
with the statute, and in this sense, com­
pliance was not to be construed as a 
patchwork attempt to rectify o r supple­
ment ptoceedings which were c lea rly  de­
ficient. T he  court concluded that if it 
were to perm it the actions o f the board 
to stand, it would be tantamount to an 
express sanction to circumvent the re­
quirements o f the “ public meeting”  stat­
ute, fo r every commission, board , and
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public au tho rity  v o _  len be invited 
to vote in executive session and take 
the risk th i t  the proceedings would go 
unchallenged, and if challenged on ap ­
peal, the adm inistrative tribunal simply 
could meet the objection by hastily re­
voting at a public meeting. Such a 
procedure, even if taken in gooc. fa ith , 
could P'it be condoned, tiie court con­
cluded.

Concluding that tl £ fact that at a 
public meeting concerning a proposed 
lease o f ccita in town property , the five 
town eoum.ilrncn retired to a private 
room and then returned to the council 
chambers and announced their tentative 
app rova l o f the lease, indicated that the 
couneilmcn discussed in private the sub­
ject matter that was discussed in the open 
council chambers, and that the fa ilu re  to 
a llow  the public to hear their discussion 
and how they voted was in vio lation o f 
the "public meeting'’ statute, the court 
in Scott v B loom fie ld (1 9 6 7 ) 94 NJ 
Super 592 , 229 A2d 667 , a ffd  98 N J 
Super 321. 237 A2d 297, app dismd 52 
N J 173, 246 A2d 129. stated that even 
though there was a fo rm a l passage o f 
the resolution al a public meeting 1 
week la ter, that meeting was merely a 
perfunctory rerun o f the action that the 
council had a lready determ ined to foi 
low  nnd did not cure any defect o f the 
previous meeting. P la in tiffs ’ m otion fo r 
summary judgment in their action cha l­
lenging not on ly the va lid ity  o f the 
resolution adopted at the second meet­
ing, but also the execution die lease 
itself, was according ly granted.

fl. W ho is, under statute, entitled to 
re lie f against its vio lation

The courts in the fo llow ing cases were 
concerned w ith the question o f who came 
within the class o f persons authorized 
by the pa rticu la r “ public meeting" stat­
ute to seek re lie f from  its v io lation .

Observing that the "pub lic meeting”  
statute authorized any "interested per­

son”  to seek legal restraint against its 
v io la tion  o r threatened vio lation , and 
that a complain t alleged that a news­
paper guild was a labo r organization 
composed o f professional working news­
paperm en, the court in Sacramento 
N ewspaper G u ild , etc. v Sacramento 
C oun ty Board o f Supervisors (1 9 6 8 ) 263 
C a l App 2d 41. 69 C a l R p t r  480, stated 
that whether that a llegation made out 
adequate standing to sue was at least 
questionab le; the court specifically 
pointed out,, however, that the defend­
ant county board o f supervisors and i's 
members did not question the guild's 
standing to sue. Pointing out that the 
right to disclosure was an attribute o f 
citizenship not possessed in any increased 
degree by persons o r groups whose in­
terest in access to news was economic 
and that the right should logically ex­
tend standing to any county elector, the 
court concluded that had the issue been 
raised in the tria l court, amendment o f 
the complaint to add appropriate parties 
and allegations would have been little 
more than a m atte r o f mechanics, and 
under the circumstances there was sub­
stantia l compliance with the statute.

A hhough the state’s "public meeting" 
statute provided fo r the issuance by a 
circuit court o f in junctions against vio­
lations o f the statute upon application 
by "citizens,”  the court in Board of 
Public Instruction v D oran  (1969 , F la ) 
224 So 2d 693 , held that a circuit court 
could p rope rly  entertain the application 
o f one "c itizen" since, in the construc­
tion o f words found in the state statutes, 
the singular included the p lu ra l and 
vice versa.
§ 9. P rop rie ty  o f pa rticu la r injunctive 

re lie f
U nde r "pub lic meeting”  statutes au­

thorizing the entry o f in junctive relief 
against a public entity to restrain future 
violations o f the statutes, the ourts, evi­
dently re ly ing upon rules generally apph*

|3E AI.R3<fl
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cable in detevmining the propriety o f 
the scope o f in junctive re lie f g ran ted ,19 
have on occasion found fau lt w ith the 
pa rticu la r injunctive re lie f granted as 
against a puhiic entity.

Thus, in the follow ing case the court 
was o f the opinion that too-narrow  in­
junctive re lie f had been awarded as 
against :hc public entity involved.

Having voteJ that a final judgment 
enjoined a V iard  o f public Instruction 
from  the holding o f any meeting or 
conference session "a t which are held 
any discussions on current, o r foreseeably 
so, matters, not privileged, pertaining to 
the duties and responsibilities" o f the 
board , the court in Bo.ud o f Public 
Instruction v D o ran  (1969 , F la ) 224 So 
2d 693, stated that the “ public meeting”  
statute contained no exception, and that 
the final judgment would be amended 
to en join any such meetings "a t which 
arc held any discussions on matters per­
taining o the dutic and responsibilities" 
o f the board. Although, the board com­
plained that certain matters could no 
longer be discussed in private, the court 
answered that the causes o f complaint, 
if deserving, were matters fo r the legis­
lature, not the courts.

On the other hand, the courts in the 
fo llow ing cases found that the injunctive 
re lie f awarded against the public en­
tities involved was too broad.

T he  “ public meeting" statute did not 
abolish the statutoiy opportun ity o f 
boards o f supervisors to confer privately 
with their a ttorney on occasions proper!, 
requiring confidentia lity, stated the court 
in Sacramento Newspaper G u ild , etc. v 
Sacramento f iounty Board o f Supervisors 
(1 9 6 8 ) 263 Ca! App 2d 41, 69 Ca l R p tr 
480 , holding that a p re lim inary in junc­
tion which, aside from  the statutory cx- 
cept.ons fo r national security and per­
sonnel matters, prohibited nonpublic 
meetings o f three o r more oi the five

15. See 42 Am Jur 2d, Injunctions § 297.

supervisors “ fo r whatever purpose”  was 
too bro. J The court accordingly m odi­
fied the in junction by adding a new 
paragraph providing that it should not 
prevent the board from  consulting 
p riv a l dy w ith the county counsel o r 
other attorney representing the board 
under circumstances in which the statu­
tory lawyer-client privilege might law- 
fu ll' - be claimed.

And ir  Selkowe v Bean (1 9 6 8 ) 109 
N i l  247 249 A2d 35, 38 A LR 3d  1066, 
supra § 6 [e ] ,  the court, having found 
that an in junction which would preclude 
a municipal finance committee front con­
sidering in closed session any m atter not 
specified in one subsection o f the “ public 
meeting" statute, would have the effect 
o f nu llify ing the provisions o f an ea rlie r 
subsection which also allowed certain 
closed sessions, vacated the in junction .
$ 1 '. Miscellaneous

In  the fo llow ing case, the court con­
sidered the rights o f those attending 
meetings required to he open to the 
public ny mandate o f the state’s “ public 
meeting" statute.

H aving observed that it was . lea r that 
the purpose o f the state's “ public meet­
ing”  statute was to prohibit secret o r 
“ star cham ber" sessions o f public bodies, 
to require such meetings be open, and 
to perm it the public to be present unless 
w ithin the statute's exceptions, the court 
in D ob rovo lny v Reinhard t (1970 , Iow a) 
173 NYV2d 837, observed that tlte statute 
diil not require the public body to allow  
any individual or group to be heard on 
the subject being considered.

4-
Notw ithstanJing that a “ public meet­

ing" statute subjecting a public officer 
to crim inal prosecution fo r fa iling  to 
adhere to its mandate failed to make 
the officer's scienter an element o f the 
offense, the court in the fo llow ing case 
took the view that scienter was required 
to be both charged and proved.
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T ha t po rtion  o f the “ public meeting’ ’ 
statute provid ing that any public officer 
who vio lated the provisions o f the statute 
“ by attending a meeting not held in 
accordance with the provisions hereof,”  
was gu ilty o f a m isdemeanor was un­
successfully attacked on grounds that

scienter was not made a specific element 
o f the offense, in Board  o f Public In ­
struction v D o ran  (1 969 , F la ) 224 So 2c 
693, the court ho ld ing that the statute 
was to be construed as im p lied ly re­
quiring a charge and p roo f o f scienter.

Consult PO C KET  PART in this volume for later case service
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LAWS OF A LA SKA

Relating to public agency meetings

BE IT EN AC TED  BY THE L E G IS U IU R E  O F  THE STATE O F  ALASKA :

* Section 1. AS N N .63.310(a) la amended to read

(a) All meetings of a legislative body or of an ad­
ministrative body, board, commission, committee, subcommlt 
tee, authority, council, agency, or other organization, 
Including subordinate unltu of the above groups, of the 
3tate or any of Its political subdivisions, Including but 
not limited to municipalities, boroughs, school boards, 
and all other boards, agencies, assemblies, councils, 
departments, divisions, bureaus, commissions cr organiza­
tions, advisory or otherwise, of the state or local govern 
ment supported In whole or ln part by public money or 
authorized to spend public money, are open to the public 
except as otherwise provided by this section.

* Sec. 2. AS NR.62.310(c)(1) Is amended to read:

(.1) matters, che Immediate knowledge of which 
would clearly have an adverse effect upon che finances of 
the government unit;

• Sec. 3. AS Nil,62 Is amended by adding a new section ln 
Article 6 to read:

Nd.62.312. STATE POLICY REGARDING MEETINGS 
the policy of the state that

(1 ) the governmental units mentioned ln sec. 
310(a) of this chapter exist to aid in the conduct of the 
people's business;
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(2 ) It is the Intent of the law that actions of 
those units be taken openly and that their deliberations 
te conducted openly;

i n
(3 ) the people of this state do not yield their 

sovereignty to the agencies which serve them;

(N) the people, In delegating authority, do not 
give their public servants the right to decide what is 
good for the people to know and what Is not good for them 
to know;

(5 ) the people's right to remain Informed shall 
be protected so that they may retain control over the 
instruments they have created.

(b) Sec. 310(b)(1) of this chapter shall be construed 
narrowly in order to effectuate the policy stated in (a) 
of this section and avoid unnecessary executive sessions.

- 2-

Approved by governor: June 2, 1972
Aet no 1 r>rrftet(nn rlntn • Anmne* 1 1 070



February 2, 1972HOUSE JOURNAL

MESSAGES FROM THE SENATE

HOUSE JOI 
req u es t oA message From the Senate dated February 1, 1972 was read, 

stating the Senate has concurred ln the House amendment to 
SENATE BILL 206 and the enrolled copy of SENATE BILL 206 
amended by the House (relating to fees for duplicate sport 
fishing and hunting licenses; and providing for an effective 
date) is transmitted herewith for the signatures of the 
Speaker and Chief Clerk. It was signed by the Speaker and 
the Chief Clerk and returned to the Senate. w a s intro

Ccmr.lt tee *1
Tr.e Speak 
the Sever 
t i o n  n o . c

pe read n
b e in g  n o ' 
tlons and

REPORTS OF STANDING COMMITTEES

The Labor and Management Committee has had HOUSE BILL NO. 
555 (establishing the official s-tate plumbing code) under 
consideration and a majority of the Committee members 
recommends it do pass with the following amendment:

amendment No. 1 by the Labor and Management Committee 

Page 1, line 1<J: Delete "15" arid insert
The I Speal /.lc8> 
Jun»l

The report was signed by Mr Orbeek, Chairman, and concurred 
in by Orbeck, McGill, Banfield and Ferguson.

HOUSE BILL HO. 555 was referred to the Finance Committee

The Judiciary Committee has had SENATE P'lIL NO. 253 (relating 
to public agency meeting) under consideration and a majority 
of the Committee members recommends it do pass. The report 
was signed by Mr. Moran, Chairman, and concurred ln by Moran, 
Hlllstrand, Randolph, Flynn, Rose, Barber and Banfield.

SENATE BILL NO. 253 was referred to the Rules Committee for 
placement on the calendar.

The Speaker stated that without objection, t.he reading of the 
Judiciary Committee Chairman's report on SB 253 would be 
waived nnd it would be printed in the journal. There being 
no objection, the report appears as follows:

Judiciary Comnlttee Report

SENATE BILL NO. 253

Ibis bill mkes clear that state law inquiring that meetings 
of public agencies be open to the public applies to the legis­
lature and its subordinate units. Ti* bill also recnphaslzcs 
state policy against closed neetlngs of public bodies. In 
sec. 3, AS 41).62.312(a) is based on California Government Code 
Annotated, sec. 5^950.

f c l f c
fl 111am Moran, Qiilnron 1
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FOR THE “RIGHT TO KNOW”
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present fo rm .7 Y e t success has Laen neither immediate nor uniform . In  
several states passage was achieved on ly after previous defeats, and in 
sixteen states bills introduced during the past five years have failed of 
final adoption.8 Since the press is ever urging new efforts in “ the continu­
ing cold war against governmental secrecy/’ 8 it is d ea r that slate legis­
lators w ill continue to he confronted by open meeting legislation, either 
in the form  o f new statutes or, possibly, amendments to those already 
enacted ’ t considered inadequate. Hence, it is worthwhile to con­
sider the arguments fo r and against open meeting laws, to explore the 
statutory techniques adopted to accommodate conflicting considerations, 
to examine the reaction to these statutes o f the press and o f the officials to 
whom they app ly , and to propose a model open-meeting statute adapted 
lo  resolving competing interests and considerations.

I .  A C r i t i q u e  o e  t h e  Open  M e e t i n g  P r i n c i p l e
The basic argument fo r open meetings is that public knowledge of 

the considerations upon which government'’ 1 action is based is essential 
to the democratic process.10 The people must be able to “ go beyond 
and behind’ 5 the decisions reached and be apprised o f the “ pros and 
cons’ ’ involved if they are to make sound judgments on questions o f(Snpp 1959): A u k .  S m t .  A n s .  55 6-60:, -605 (1956), 55 6-60,?, -G04 (Snpp. 19O1 > ;  
C a l .  G o v  i Com: 55 54950-60 (applicable lo local bodies o n l y ) ;  C o s s . t i t s  S t a t .  
R i : v ,  5 »-3i (1958), D e l .  Com A s s . lit. 29, 5 S J09 (Snpp, i960); H a w a i i  R e v .  
L a w s  §§ 7A-1 lo -3 (Supn. 1900); I o a i i o  Com; A s s . 5 59-1034 (Supp. 1961) (ap­plicable to local bodies o n ly ) ; I I I  R e v .  S t a t .  th . 103 ,  55 4 J -4 4  (1961); Lv ii .  A s s .  
S t a t .  5 § 57-001 to -609 ( 1 9 6 1 ) ;  L a .  Kr.v. S t a t .  §5 43.5-.S (Snpp. 195.’ ) ; M k .  Ur.v.  
S t a t .  A s s .  ch 1, §5 .1(1- 41 (Snpp. 1 9 ( 1 1 1; M o. A s s .  C o d l art. *3 A , 5 8, art. 35, f  5, 
ar t .  4 1 ,  5 14 ( 19 5 7 7 ,  .Mass .  G e n .  L a w s  A s k  rb , 3c ., § 11 A, ch . 34. § 9F, ch 39, 
55 33A -C  (Supp. 1961); M i s s .  S t a t .  55 10.41, 471.705 (1957); Nev. R f .v .  S t a t .  
55 341 010-.040, 344.0S0, 368.305, 386.335, 396.100 (Supp. i960); N .J . R e v .  S t a t .  
55 10:4-1 t o -5  (Supp. 1961); N .M . S t a t .  A s s . 5 5-6-17 (Supp. 1961); N .D . C e n t , 
( 'od e  5 44-04-19 (i9 6 0 ); O1110 R e v .  Code  A nn . § 1 3 1 .2 3  (Pape Supp. 1961); O k l a .  
S t a t .  A n n . lit . 3 5 ,55 2 0 1 -0 :  (Supp. 1961); Pa .  S t a t .  A n n . l i t .  6 5 ,55 351-54 (19.19) J 
U ta h  C om . A s s .  55 52-4—1 to  -4  (i960); V t . S t a t .  A n n . l i t .  1, 55 3 1 1 - 1 4  (1959);
I. i ' a s i i .  R e v ,Cone 55 42 .32 .0 10 - .030  (Supp. 1 9 5 8 ) ;  W is. S t a t .  5 14 .90 ( 19 59 ) .This Note discusses only open meeting statutes of general application and does not include statutes or charter provisions establishing open meeting requirements for a single body or single type of body; however, Ihc same considerations seem appli­cable to such provisions. Open records acts, nnothcr fertile branch of “ right to know " legislation, arc excluded from the scope of this Note.

1  A l a .  C o d e ti t. 1 4 , 5 5  393-94 ( 19 58 ) ."A rizona (three defeats); Florida, Kentucky, M ichigan, New Hampshire, and Texas (two defeats each); Colorado, Kansas, Mississippi, M ontana, New Y ork, South Carolina, Tennessee, Virginia, West Virginia, and W yoming (one defeat each). See Advancement of Freedom of Information Com m , of Sigma Delta Ch i, Annual Reports 1957-1961." Material Unclosed in Letter From Chairman of the Associated Press Managing Editors Ass’n Fiecdom of Information Comm, to the Harvard Law Review, N ov.I I .  1961. (ln response to inquiries soliciting information, the Review  received correspondence from newspaper editors in twenty-five states, city managers and city attorneys of several communities, and from a number of associations of local gov­ernmental officials and national newspaper organizations. All letters cited in this note are on file at the office of the Harvard Law Review Association, where they may he inspected.).’ " “ A popular Government, without popular information, or the means of acquir­ing it, is but a Frologuc to a Farce or Tragedy; or, perhaps both," 9 W r i t in c s  or 
J a m e s  M a l i s o n  10 3  (Hunt ed  1910) (letter to W . T . Harry, Aug. 4 , 1 8 : 2 ) .
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11 A Memorandum on Open Meetings From J. R . Wiggins to the Board of 
Commissioners of the District o f Columbia, March i~, t<)5i, [>. 7, on file in the 
office of the American Society o f Newspaper Editors, Wilmington, Delaware.

ia Even the reports o f congressional debates published in The Congressional 
Record are frequently revisions of the actual remarks, although the debates are 
open ami alterations thus subject to contradiction. Sec N'euherger, The. Con­
gressional Recant, It  Not a Record, N .Y . Times, April :o , 1958, § 6 (Magazine), 
p. 14.,a The governor o f one stale attempted to defend closed session-! for investi­
gating the spending practices of state institutions hy commenting: ‘ ‘ You would 
discuss your personal finances around the dinner table, not nut in the street or 
at your next-door neighbors"; one newspaper editorially replied: “ Whose din­
ner table docs . . . (the governor] think he’s sitting at? . . . The publie busi­
ness is the public’s business. Open up those dining room doors, governor! Let’s 
all have a seat at the table." Material Enclosed in Letter From Chief Editorial 
Writer o f the Chicago Sun-Times to the Harvard Law Review, Nov. rS, 1961.

14 See Yankwich, Legal Implications 0/  and Barriers to the Right To Know, 
40 M arq . L . Rev. 3 , 3 5  ( 1956 ) .

in W ig g in s  F r e e d o m  o r  S e c r e c y  30 ( 19 5 6 )  [ h e r e in a f t e r  c ite d  a s  W ig g in s ] .
10 “ I do not remember a single executive session but that there was a report 

ir. the newspaper. . . . [T ]he  report was tinged and slanted by the personal opinion 
and desires of the person who had revealed what had transpired " Chambcrlaii , 
Let's Take thi Hush! Hush! Out of Local Government, reprinted tn part in Bull, 
o f the American Soc'y o f Newspaper Editors, March 1, rosS, p. 10.

17 See W i g g i n s  2 1 .

.

policy and to select their representatives in te lligently .11 The presence 
o f outside observers is an invaluable aid in making such information 
available, fo r official reports, even if issued, w ill seldom furnish a 
complete summary o f the discussion leading to a particu lar course o f 
action.1'- Even though on ly  newspaper reporters and a f?w interested 
citizens actua lly are present, the benefit o f granting access * ‘  govern­
mental meetings w ill inure to a fa r larger segment o f t/.c population, 
because those who do attend will pass on the information obtained. 
I t  is further argued that decisions which result in the expenditure o f 
public funds ough* to be made openly so that the people can see how 
their money is being spent; 19 publicity o f expenditures further serves 
to deter m isappropriations, conflicts o f interest, and a ll other forms o f 
official m isbehavior.14 Several other considerations support .he prin ­
ciple o f open meetings. Government w ill be more responsive to the 
governed if officials are able to ascertain public reaction to proposed 
measures. Public meetings also may operate to provide officials with 
mgrc accurate in form ation ; individual citizens w ill be able to correct 
factual misconceptions, particu la rly  in local government where the 
public is apt lo  have greater knowledge o f the issues involved. Then 
too, as people better understand the demands o f government ami the 
significance o f particu lar issues, they w ill be better prepared “ to accept 
necessary, and perhaps difficu lt and unpalatable, measures essential to 
the public good.”  19 F in a lly , open meetings foster more accurate report­
ing o f governmental activities. Even when meetings are closed, some 
hint o f what occurs generally reaches the press; but such reports are 
often incomplete and slanted according to the views o f the in form ant.1'1 
T o  restrict the press to such sources o f inform ation is a disservice both 
to the puhiic, which is misled, and to the officials, who may be judged 011 
the basis o f these distorted reports.17

^  l/l
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Granting the virtue of open meetings in general, substantial objec­
tions can be made to enacting the principle as a legal requirement. Pub­
licize:: proposed governmental action may benefit citizens whose in­
terests ar? adverse to the general community or harm individual repu­
tations. In some cases, particularly when sharply conflicting interests 
must be accommodated, freedom from the pressure of public opinion 
may be desirable: the delegates to the Constitutional Convention, for 
example, felt constrained to work in secrecy.18 Even in less unique 
circumstances “ ther- is something to be said for open covenants, un- 
openly arrived at.” ia One public official lias remarked that "there are 
many details, ramifications and opinions that no sound administrator 
. . . would care to express in public,” 20 and it appears that officials 
are often reluctant to request information at open meetings lest they 
create a puhiic image oi ignorance.21 In addition, public officials are 
prone to waste time making speeches for the benefit of an audience, 
while in a closed meeting they "are less on their dignity, less inclined to 
oratory.” 2* If the meeting is for preliminary consideration of action, 
there are additional objections. An open meeting requirement will tend 
to disadvantage subordinate officials by publicizing their disagreement 
with policies that they must administer. And publicity of proposals put 
forth during preliminary discussions may frustrate ultimate agreement, 
for an official hesitates to abandon a view that he has publicly ad­
vocated M A final objection to an open meeting requirement arises from 
the tendency of the press toward "sensational” reporting. All too 
frequently newspaper stories are distorted by the bias of the reporter or 
his paper. Even when there is no bias, newspapers prefer lo emphasize 
as ‘ newsworthy” only “ controversial matters about which there is some 
conflict or . . . those items which tend to make legislators appear sub­
stantially less than bright.” 21 It has even been contended that the need

''‘ “ Thu debates were secret, and fo rtu na te ly  so, fo r  criticism  from  w ithout 
might have im perilled  . . . ( Ih e l w ork . . . so great were th r- difficu lties en- 
vmmtered from  the d ivergent sentiments and interests o f d iffe rent parts o f the 
country  . . . ."  1 B ryce , T n r . A m e ric an  Commonw ealth  :<t ( i d  ed. .90S), 
l i  has been observed, how ever, that because o f the secrecy o f the convention  The 
Fttiudht had to  be w ritten  to  achieve acceptance o f the C onstitu tion . W igg ins y. 

’ ’'S om m ers , Kick the Goad, 48 N a t ' i C iv ic  R ev . i s , 19  ( 1 9 5 9 ) .
■" I hid.

A L e tte r F rom  C h ie f E d ito r ia l W rite r o f the Chicago Sun-Timr5 to  the llar- 
■card Law Review, N ov . :S , 1 9 6 1 , states:

l i l t  is not so tiitirh an unwillingness lo  express public, views that accounts fo r 
the desire fo r  secrecy as it is the n ted to cover tip just p lain ignorance that so 
m any public offic ia ls h ave . T ha t is the basis (o r the one argument fo r  secret 
meetings that might have some v a lid ity . . . . ln  a secret meeting a public 
officia l can honestly confess ignorance o f a subject and seek en lightenment 
from  his fe llow  comm ittee members and witnesses. Me w ou ld not be able to 
b ring  h im self to  do this in a public meeting and such reluctance m ight have 
an adverse effect on the proceedings.

T iir  I nternational C itv M anagers ' A ss 'n , T h e  T ech n iq ue  o r M u n ic ipa l  
A pm in is irat io n  (4II1 ed. 1958).

- :l See P ickf ,R fit . A- F eder , Open P r im e  M eetings or L egislative B odies — 
Ca'. 11 uknia 'k B rown Act :6  ( 1957 ) (h ere ina fte r cited as P ic kerk l i. & F eder] ;  
Peterson , Tin Legislature? and thr Press, .’ 7 S tate Gov't ss .t, ( 3954 ) .

• '  L ette r F rom  R ichard  C arpenter, Executive D irec to r & G enera l C ounse l o i 
the League o f C a lifo rn ia  Cities, lu  the ll,irta>d law Review, N o v . 1 6 , 1 9 6 1 .

19 6 :]
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35 Western Governmental R esearch A ss ’.v , Conference Proceedings 30-31 
(1956).

411 See, e.g., Advancement o f  Freedom  o f In fo rm a t io n  C om m , o f Sigma D e lta  
Chi. Annual R eports 1957 - 1 9 6 1 .

27 See Cross, T h e  Peop le 's R ic h t  to  K now  180-83 (1953).
T asw kll-L angmf.ad, E nglish  Const itot io n .l  K istorv 588 ( n th  ed. Pluck- 

nctt 1960 ) .
27 See id. at 388-g r .
30 See W iggins 9 -10 , u - 1 6 ;  Advancement o f ‘.'rcedom  o f  In fo rm a t io n  C om m , 

o f Sigma D e lta  Chi. Annual R ep o rt 1 9 6 1 , a t i t .
31 In  Tdaho and New  Mexico the constitu tiona l requ irem ent is w ithou t excep­

tion , while in the o ther th irty -tw o  states the legislature is perm itted  closed meetings 
fo r  executive sessions o r  where secrecy is otherw ise requ ired . E.g., V t. C onst. 
ch. I I ,  § 3 ; see Cross, T h e  P eop le ’s R ig h t  to  Know  163-83 (1953). The  con stitu ­
tions o f A laska and Hawaii do  not require open meetings o f  their legislatures, hut 
presum ably the pattern  w ill be fo llow ed .
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for "right to know’’ laws has been exaggerated, as “ editorials anil news 
articles on star chamber ses'ions and the like have long been an easy, 
inevitably irrefutable, and popularly accepted part of every experienced, 
and frequently cynical, news editor's bag of tricks.” 2!i Although these 
arguments cannot be ignored, they do not compel the conclusion that a 
legal requirement of open meetings is untenable. Some have urged that 
the benefits of requiring that all governmental activity be done openly 
outweighs any disadvantages that may result; perhaps a more rational 
approach would be to seek /■ devise a legal standard affording the fullest 
possible degree of openness v bile recognizing the interests promoted by 
governmental secrecy.

II. T h e  C o m m o n  L a w  a n d  C o n s t i t u t i o n a l  B a c k g r o u n d

It is clear that the public has no common law right to attend meet­
ings of government bodies.27 In seventeenth and eighteenth century 
England publication of parliamentary debates was frequently visited 
with harsh punishment. The motive for secrecy originally lay in pro­
tection from the Crown, but later it was thought useful to conceal the 
debates from tlte electorate as well. As put by a member of tlte House 
of Commons in 173d: “To print or publish the speeches of gentlemen 
in this House looks yery like making them accountable without doors 
for what they say within.” 2S Beginning in tlte late eighteenth century 
publication of debates was tolerated, but reporters had 110 privilege 
to attend and could be excluded upon the request of a single Member. 
Since 1S74 a majority vote has been required to exclude tiie public, 
and Parliament has increasingly c-ih.c1’raged dissemination of informa­
tion about its proceedings in an effort to esc-t greater influence on the 
people and to enlarge their role in the process o' e- acting or rejecting 
legislation.29 In the United States, the House of Representatives has 
customarily met in public since its inception, and the Senate since 
1794; mos' congressional work is now done in committee, however, and 
approximately one-third of the committee meetings have been closed 
in recent years.3" Thirty-four of the states have constitutional require­
ments that the legislature meet in public; in the others legislative ses­
sions are open as a matter of custom.31 Apparently no state, however,
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has a constitutional requirement of open meetings applicable to anv 
governmental body '-'her than the legislature.Si
Advocates of the “ right to know” frequently insist that access to 

information about governmental activities is guaranteed by the Con­
stitution of the United States.3* They argue that the primary objective 
of the constitutional guarantees of free speech and a free press was to 
make government responsible lo the governed by ensuring that the 
people would be informed about its conduct; thus they declare: “ It is 
obvious that the freedom of the press implies the right to gather news 
and the right of those who possess information to impart news.” 34 
To the objection that the framers of the Bill of Rights were concerned 
with abolishing prior restraints to publication and not with guarantee­
ing access to sources of information, they answer that the Constitution 
is a "living” document and that “ freedom of the press and speech under 
contemporary conditions includes the right to gather information from 
government agencies . . . Even the most ardent proponents of 
this view admit that the constitutional right of access, like the more tra­
ditional right of free speech, would not be absolute but instead subject 
to such limitations as might be necessary in the public interest.33 Thus 
delimited, it does not seem unreasonable to extend constitutional guaran­
tees to include matters of access as well, especially in light of the close 
interrelation between the arguments supporting the right of access and 
principles deemed fundamental to democratic government. However, 
no court —  state 0. federal —  has as yet accepted such an extension, al­
though at least one judge has expressed his willingness to do so.37 In 
view of this judicial reluctance, legislative enactment appears a much 
surer means of establishing a legal principle requiring open meetings.

III. T itr S t a t u t e s
At present twenty-six states have open meeting laws applicable to 

a broad range of state, county, and local governmental bodies, both 
elective and appointive.8*1 The novelty of the statutes and consequent 
scarcity of judicial interpretation, together with the wide variance in 
statutory language, pose obstacles to an overall evaluation of open 
meeting legislation; nevertheless, it is possible to consider some of the 
more basic problems presented: the scope of coverage, the extent to

35 See id. at iSS, 1 0 2 .
83 See id. n l 1 2 4 - 3 5 1 T h a y e r , L e g a l C o n tro l o r  t h e  P k ls s  1 7 S (3d ed. 1956 ) ;  

Parks. The Ope-: Government Principle: Applying the Right To Know Under the 
Ccnslllvtiou, 36 Geo. W ash . L . R ev . i <1957) : N ote , Access lo Ofuial Informa­
tion: .-I Xtgleclcd Constitutional Right, : 7  Ind. L .J . 109  ( 1 9 5 : ) .

34 P a rk s , supra note 3 3 , at ro  (M l italicized in o r ig in a l) ; sec N o te , 37 Jnd. L .J . 
:o o . 5 13 . 31 S- 10  ( 1 9 5 2 ) .

33 P a rk s , supra note 33 , at : :  (a l l i t a l i r im l in o r ig in a l).
aft See Address by H a ro ld  L . C ross, M aine S tate lia r  Ass’n Meeting, Aug, at.

19 ; : .  in 41 M e. S.H .A . Rep . 33 ( 195 : ) .
See Mack Appeal, 3So Pa jy r ,  273 , 126  A 2d 679, 6S9 ( 1 9 5 6 ) (M usm anno , J , 

d i-scn tin g ): ‘ A print shop w ithout m ate ria l I "  p rin t w ou ld be as meaningless as a 
vines a r.i w ithout grapes, an o rchard  w ithout trees, o r a law n w ithout verdu re ,
lin ' i lo m  o f tin press means freedom  to gather news, w rite  it , publish it, and cir-
eulate it ."

:,"S e e  statutes cited note 6 supra.
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which executive sessions are authorized, and the method: for enforcing 
the statutory directives.

.(. Coverage
Statutory provisions for coverage fall into three broad categories. 

The first simply lists certain types of governmental organizations - 
for example, "all boards and commissions” 39 —  without any additional 
phrase expressing a general principle of coverage. The danger in such 
an approach is that the list of enumerated organizations will be read 
restrictively, thereby excluding from coverage a number of bodies prop­
erly comprehended within the open meeting philosophy; “all boards 
and commissions,” for example, might be held to exclude city councils 
and public authorities. Perhaps cognizant of this danger, some legis­
latures have enacted introductory clauses directing that the act should be 
liberally construed in light of the declared policy of the state that its 
citizens are entitled to complete intormalion about governmental affairs 
and the actions of public officials; 4,1 but when the enumerative clause 
is drafted more narrowly than the policy declaration, the former might 
well be held to control. A second group of statutes covers all bodies 
“ established by law to serve a public purpose,” 41 or “exercising legis­
lative, regulatory or directive powers’’; *• they thus see to exclude any 
organization not explicitly authorized by statute, such as a subordinate 
organization established at! hoe by the parent itself. A third group 
refers to bodies “ transact)ing | . . . governmental functions affecting 
any . . . [citizen|" 1:1 or includes a catchall provision emlcaeing all 
state or local organizations that are either supported by or authorized 
to spend puhiic funds.4* These appear to represent the broadest pos- 
jible approach and ti> include any official organization that plays a 
significant role in public affairs. In articulating the principle of broad 
coverage a public funds test seems most desirable; it affords a more 
certain and easily applicable criterion than a standard such as “gov­
ernmental functions affecting any citizen.”
The most difficult coverage problem is whether the statutes apply 

to a governmental body’s subordinate agencies or committees whose 
only function is to make recommendations to the patent organization.43 
In Adler v. C ity Council ,n members of the city planning commission 
attended a private factfinding dinner given by a potential applicant 
for a zoning change; the planning commission’s sole function was to 
make recommendations to the city council, which then determined

D e i,. Cook An n . lit . 29, § 5109 (Supp. 19 S0 ) ; sec, e.g., V t . Stat . A sm . tit. 1, 
5 (« 9S9 )-

40 E.g., Ind . Ann . S ta t . 3 57-6ot ( 19 0 1) .
41 E.g., Haw aii R ev . L aws 5 ? A - t  (Supp. tg fio ) .
43 W ash . R ev . Code 3 42.31.0 10 (Supp. 1958).
43 E.g., Ind. Ann . S ta t . 3 57-602 ( 19 6 1) .
44 See, e.g., I I I .  R ev . S r .t r . ch. 1 0 2 , § 4 1  ( 1 9 6 1 ) ;  La . R ev . S ta t . 5 42 5 (Supp . 

1952 ) .
43 Th is p rob lem  does not arise under the second class o f statu te referred to 

above —  ‘ ‘established by law  to serve a pub lic pu rpose" —  ui icss the subordinate 
body is expressly au thorized  by statute.

184 C a l. App. ad 7S3, 7 C a l R ep . 805 (D is t  C t. App. i960 ) .


