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(Fla.1972).  Accordingly, the question
posed by the District Court of Apﬁeal,
Fourth District, as stated, should have
been answered in the negative.

| therefore most respectfully must dis-
sent.

ROBERTS, J., concurs.

GULF POWER COMPANY, a corporation,
Petltioner-

V.

William H. BEVIS et al.. Respondents.

CITY GAS COMPANY OF FLORIDA, a
corporation, Petitioner,

V.

Wi illiam H. BEY IS ct al.,, Respondents.

FLORIDA POWER & LIGHT COMPANY,
Petitioner,

V.

FLORIDA PUBLIC SERVICE COMMIS-
SION, Respondent.

FLORIDA GAS COMPANY,
Petitioner,

V.

Wi illiam H. BEVIS cl al.,, Respondents.

SOUTHEASTERN TELEPHONE COMPA-
NY and Florida Control Telephone Com-
pany, corporations, Pelllloncrs,

V.
Will m ¥ BEVIS ct nt., Respondents.

Nos. MIHO, 44190. 4-1198, 44199 and 441101

Supremo Court of Florida.
Time 13, 1074,

Writs of certiorari 10 review rule of
Public Sen ice Commission which provided
that in rate proceedings the Commission

nc SOUTHERN REPORTER, 2d SERIES

would treat as an operating expense
much of state corporate income tax as
necessary to prevent allowable eamings of
a requlated company from falling bdoft
minimum fair, iust and reasonable rate oi
return allowed by the Commission from
time to time. The Supreme Court, Ervin
J., held that such rule would be approved,
but with admonitions that word “mini-
mum" be eliminated and that rule must not
be applied niggardly in the Commission's
rate fixing or in ways that would cleark
cripple a utility’s capabilities to *. jvidc ad-
equate services to its customers or curtail
its ability to induce investors to respond to
its capital needs.

Decree accordingly.

~ Boyd, J, concurred specially with
opinion.

~ Overton, J., concurred specially wit'
opinion.

Puhiic Service Co - missions 0=41

Rule of Public Service ComntbMot
which provided that in rate proceeding'
the Commission would irc.it as an opera:
ing expense so much of slate corporate m
conic tax as was necessary lo prevent a
lowable earnings of a regulated company
from falling below minimum fair, just and
reasonable rate of return allowed by the
Commission from time to time, -votrd be
approved, but with admonitions that word
“minimum" be eliminated and that nth
must not be applied nigg-i/dly in the Com-
mission's rate fixing or in ways that would
clearly cripple a utility's capabilities io
provide adequate services to its customers
or curtail its ability to induce investors if
respond to its capital needs. West's F.S.A
88 220.01 et seq., 336.041.

D.  lred McMullen and Lee L. Will's.
Ausley, McMullen, McGehce, Carothert &
Proctor, Tallahassee, Bert H. Lane, lleggs.
Lane, Dani6|, Gaines & DaViS, Pensacola
and Ear! B. Madlow, Mahoney. Hadlow,
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PER CURIAM

Article IV, Section 22(c) (2) of the
Rules of the Supreme Court of Florida
Relating to Admissions to the Bar, 32 F.S.
A. is hereby amended to read:

with which he h.J been charged upon his
refusal to leave closed session of city coun-
cil. 'The Circuit Court for Dade County,
James Lawrence King, J., granted petition-
er relief and the city and council members
appealed. The District Court of Appeal,

(2)  upon producing such evidence as23L So.2d S47, affnmed certifying that

the Board maﬁ require, that such appli-
cant was in the practice of law in the
District of Columbia or in other States of
the United States of America, or in
practice in federal courts in territories,
possessions or  protectorates of the
United States for at least ten years, and
that he was in good standing at the bar
of the District of Columbia, the territory,
possession or protectorate, or of the
State from which he came; and

ROBERTS, C. J, and ERVIN, CARL-
TON, ADKINS, BOYP. McCAIN and
DEKLE, JJ., concur.

ITY OF MIAMI REACH, a Florida munici-
pal corporation nnd political subdivision
ot the State of Florida, D. Lee Powell,
Norman Clinont, Malvin Emjlniiilcr, Pi 1
Soldorman nnd Leonard 0. Wclinstnln, as
City Couneilmcn, Pctltluners,

Hendrik J. HERNS, Robert W. Swift and
Gerry Levin, Respondents,

No. :t3503.

Petition was filed to enjoin city, may-
or and members of city council from bold-
ing meetings of council other than in pub-
lic and to restrain city from prosecuting
petitioner for offense of disorderly conduct

questions of great pubrc interest had been
passed upon and w 1 of certiorari was
filed. The Supreme Court, Adkins, J., held
that when public officials meet at a time
and place to avoid being seen or heard by
the public to transact or agree to transact
public business at a future time in a cer-
tain manner they violate the “government
in the sunshine" law regardless of whether
the meeting is formal or informal

Writ discharged.
Drew, J. (retired), dissented

I. Municipal Corporations C~'92

Statute which required meetings of a
city or town council to be public and which
had been inter?reted to be applicable only
when municipal council was assembled in a
formal session attended by quorum was su-
perceded by statute providing that all meet-
Ings at which official arts tire u be taken
arc public meetings and no resolution, rule,
regulation or formal action shall be consid-
ered binding except as taken or made at
such meeting. F.S.A. § 16522, 286.011;
F.S.A.Const, art. 5, J; *U2).

2. Municipal Corporations C=HG

When municipal officials meet at a
time and place to avoid being seen or
heard by public to transact or agree to
transact public business at a future time in
a certain manner, they violate the “?overn-
ment in the sunshine" law regardless of
whether the meeting is formal or informal,
F.S.AConst, art. 5, §*1(2); F.S.A. S§ 165-
22, 286.011.

Joseph A. Wanick, Ira M. Elegant
Sam Daniels, Miami, for petitioners.
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CITY 0 FMIAMI BEACH v. BERN'S
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paniel Neal Heller, Miami, for respond-
ents.

ON REHEARING GRANTED AND
ORIGINAL OPINION WITH-
DRAWN

ADKINS, Justice.

Jurisdiction comes to us with a petition
for certiorari to review a decision of a
District Court of Appeal, which passed
upon questions certified by that court to be
of great public interest. Fla.Cotist. art. V
§ 4(2), F.S.A.; City of Miami Beach v.
Berns, 231 So.2d 847 (Fla.App.3rd 1970).

The question presented hy the petitioners
reads as follows:

"Whether the Third District Court of
Api 'm erred in holding that the provi-
sions of F.S.A. 286.011, rather than the
Brovisions of F.S.A. 165.22 as interpreted
y .his court in the Turk ease, now apPIy
to nil meetings of the city council of a
municipal corporation and that . city
council can no longer hold informal exee-

“e sessions at which the public is ex-

led for the discussion of com! unnation
matters, personnel matters, pending iitiga-
tiou or any other matter relating *o city
government.”

We must first determine whether the
provisions of Fla.Stat. § 286.011, F.S.A.,
%uRersedes or repeals Fla.Stat. § 165.22, F.

Fla.Stat. § 165.22, F.S.A., reads in part
as follows:

"165.22 Meetings of council to be public;
penalty—

All' meetings of any city or town council
or hoard of aldermen of any city or
town in the state, shall be held open to
the public of any such city or town, and
all records and books of any such city or
town shall be at all times open to the
g)r%slpecnon of any of the citizens there-

There follows a provision for a penalty of
LWA pti %ow.» "

one hundred dollars upon conviction of a
city official who violates the act. Such a
conviction shall also create a vacancy in
the office of the offending official. There
IS no specific provision for enforcement by
injunction, nor does a violation of this act
invalidate aetion taken at a closed session.

In Turk v. Richard, 47 So.2d 543 (F'a.
1950), this Court held that the "open meet-
ing" requirement applied only when the
municipal council was assembled in a for-
mal session attended by a quorum.

Fla.Stat. | 286.011, F.S.A., reads in part:

"286.011 Public meetings anti records;
public inspection; penalties

“(1) Al meetings 0f any hoard or com-
mission of any state agency or authority
0r of any agency or authority of any
county, municipal corporation 0r any po-
litical subdivision except as otherwise
provided in the ccnstitution, at which of-
ficial acts are 10 be taken arc declared to
be public meetings 0pen to the public at
all times, and no resolution, rule, regula-
tion 0r formal action Shall he considered
binding except as taken or made at such
meeting." (Emphasis supplied)

This is followed by a requirement that
minutes be promptly recorded and open to
the public. ~Circuit courts are authorized
to issue injunctions to enforce the statute
on the application of any citizens. Viola-
tion of this statute constitutes a misde-
meanor. Conviction carries a fine up to
five hundred dollars and a jail sentence up
to six months, or both. No action shall be
considered as binding unless taken at a
public meeting as prescribed by the statute.

In Board of Public Instruction of Bro-
ward County v. Doran, 224 So.2d 693
(Fla.1969), we held that Fla.Stat. § 286.-
011, F.S.A., was applicable to a county
board of public instruction and was not
limited to formal meetings. In construing
this s itc, we said :

“Under the decision in Turk v. Rich-

Si'Zy

fSIM . %



245 SOUTHERN REPORTER, 2d SERIES

essary to include a provision declaring
certain meetings as ‘public meetings’ if
the intent of the Legislature bad been to
“elude only formal assemblages for the
transaction of official business. The ob-
vious intent was to cover any gathering
of the members where the members deal
with some matter on which foreseeable
acti)on will be taken by the board.” (p.
698

executive sessions at which the publ
excluded for the discussion of conder~i
lion matters, personnel matters, pcr/»:
litigation or any other matter relating,1
city government,

The Government in the Sunshine JL
Fla.Stat. §286.011, F.S.A., was enacted]
1967. Since that time the Legislature f
not seen fit to repeal, modify, or inserty
exceptions in the law. Our duty is to]

[]_] We do not overlook the arguments terprCt this law as it is written and, if A

that the right to attend meetings of gov-
erment bodies did not exist at common
law; that the earlier statute dealt with the
special subject of municipal meetings; that
the two acts should be construed in harmo-
ny if possible because repeals by implica-
tion are not favored. The rules of statuto-
ry construction relied upon hy petitioners
arc cogent but not conclusive. Wc are
persuaded to apply the rule that a statute
enacted for the public benefit should be
construed liberally in favor of the public
even though il contains a penal ptovision.
In this posture a reasonable construction
should be applied ‘giving full measure to
every effort to effectuate the legislative
intent.  Board of Public Instruction of
Broward County v. Doran, supra; George
v. State. 203 So.2d 173 (Fla.App.2nd,
1967). The intent of the act as .-"fleeted
bﬁ its language and legislative scttng is
ansorbed into and becomes a part jf the
law itself. Lilians & Smith Co. v. Lowe,
117 Fla. 249, 157 So. 649 (1934). it ap-
pears to us that in enacting Fla.Stat. §
286.011, F.S.A... the Legislature intended a
general revision of the law applicable to
open meetings of public agencies. In such
a situation a later statute operates as a
substitute for or repeal of an earlier one.
We therefore bold « Fla.Stat. § 286.011,
F.S.A., supersedes and repeals Fla.Stat. i
16522, F'SA. The former governs the
conduct of city councils and other munici-
Eal agencies and its provisions are applica-
le to violations at the municipal corpora-
tion level.

Is whether a city council can hold informal

[2;1 The next question to he determined

siblc, do so in a manner to prevent itsc
cumvcention.

The Legislature intended to extend iy
plication of the "open meeting” concept
as to bind every "hoard or commission" m
the state, or of any county or political sea
division over which it has dominion
control.  This conclusion was first ta
pressed in Times Publishing Company
Williams, 222 So.2d 470 (FIa.Aﬁp.Zfl
1969), and the Legislature was charger
with knowledge of this expression at tsfj
lime it met during the 1970 session. Nev-
ertheless, the Government in the Suiishiea
Law was not amended.

We emphasize the following principle
expressed in Board of Public Instructio;
of Broward County v. Doran, 224 So.2
693:

"The obvious intent was to cover artry-
gathering of the members where thffiSV
members deal with some matter
which foreseeable action Will be taken
é%%) board." (Emphasis supplied) (f%"'

The question of whether secret sessions,
could he held concerning privileged matte*
was definitely determined in Board ©
Public Instruction of Browaid County >
Doran, sufra. The opinion contains ¢
follow ing:

~ "The final judgment, inter alia, cr
joins the defendant from the holding 1 '
anv meeting or conference session,

* % at which are held any ©*‘j$e?
missions on current, or foreseeable T .
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so, matters not. privileged, pertain-
ing to the Unties and responsibili-
ties of the Board of Public Instruc-
tion of Broward County.'

"Fla.Stat., §286.011 (F.S.A.) contains
no exception. Therefore, this portion of
the final judgment is amended so as to
read as follows:

"% x o at which are held any dis-
cussions on matters pertaining to
the duties and responsibilities of
the Board of Publie instruction of
Broward County.™ (p. 700)

Whether Fla.Stat. § 286.011, F.SA,
should authorize secret meetings for privi-
leged matter is the concern of the Florida
Legislature and unless the Legislature
amends Fla.Stat. § 286011, FSA, it
should he construed as containing no ex-
ceptions,

A secret meeting occurs when public of-
ficials meet at a time and place tn avoid
being seen or heard hy the public. When
at such meetings officials mentioned in
Fla.Stat. Jj 286.011, F.S.A. transact or
agree to transact public business at a fu-
ture time in a certain manner they violate
the government in the sunshine law, re-
gardless of whether the meeting is formal
or informal.

The Legislature did not intend to muzzle
lawmakers and administrative hoards to an
unreasonable degree. It would be contrary
to reason and violate the right of free
speech to construe the law to prohibit any
discussion whatever by public officials be-
tween meetings. The practice of discuss-
ing politics and government is part of our
American heritage enjoyed by ﬁublic 0ffi-
cials and private citizens. The evil of
closed door operation of government with-
out permitting public scrutiny and partici-
pation is what the law seeks to prohibit.
If a public official is unable to know
whether by any convening of two or more
officials he is violating the law, he should
‘cave the meeting forthwith.

7as S0,2d— iVi

It is the law's intent that any meeting,
relating to any matter on which foreseea-
ble action will lie taken, occur openly and
publicly.

hi this area o* requlating, the statute
mai/) push beyond debatable limits in order
to block evasive technl(iues. An informal
conference or caucus of any two or more
members permits crystallization ot secret
decisions to a point just short of ceremoni-
al acceptance.

The majoritﬁ of the Court is of the
opinion that this case should be decided
solely upon the question presented by the
ﬁetitioner and that future problems will
ave to be met as they arise.

The writ of certiorari is discharged.

ERVIN, Acting C. J.. CARLTON and
BOYD, JJ., concur.

DREW, J (Retiicd), dissents.

mwjy

Cli<ford Harry BROWN, Petitioner,
V.
STATE of Florida, Respondent.

No. 30(171.

Supreme Court of Florida.
Feb. 10, 1071,

The Circuit Court of Record for Bre-
vard County, Cecil R. Rosier, J., convicted
defendant of illegal possession of marijua-
na and denied his motion to set aside judg-
ment to permit him to change his plea from
guilty to not guilty, and defendant appeal-
ed. The District Court of Appeal, Fourth
District, affirmed with one judge dissent-
ing, 234 So.2d 161, nnd defendant peti-



PETERS v. BOWMAN PUB. SCH. DIST. NO. 1

CN*<it23I N.IV.M Si;

George PETERS, Plaintiff. Appellant,
v

BOWMAN PURER SCHOOL DISTRICT
“ 1, a public corporation.
Defendant, Appellee.

Civ. No. 9123.
Supreme Court of North Dakota

July 11, 1975,
Rehearing Denied July 30, 1975.

Teacher counselor at high school
brought action for injunction to restrain
school district from denying him a teaching
contract and from seeking to find a replace-
ment for his position. The District Court of
Bowman County. William Hoiiny, J., dis-
missed action, and plaintiff appealed. The
Supreme Court, Pederson, J-. hold that ex-
ecutive ..csaion conducted hy school hoard
lor purpose of evaluating plaintiff's per-
tormance violated the open meetings law
and that action taken at subsequent board
meeting in voting not to renew contract
Jvas void, notwithstanding that such meet-
ing met requirements of the law, ami that
since statutory dates for contract renewal
procedures could not now he mot district
court was to specify reasonable dales in lieu

Reversed and remanded

1 Schools and School Districts <=7

Executive session conducted hy school
district for purpose of teacher evaluation
violated the open meetings law. NDCC
44-04-19.

2. Schools and School Districts #=»litlt. I»

Decision not to renew teacher's con-
tract was illegal where although actual de-
cision to send letter of nonrenewal was
taken at open hoard meeting the reasons
for the contemplated nonrenewal were dis-
cussed at a prior, invalid executive session.
N'DCC 15 47-27, 15-47-38. subd. 5. 44-04-

131 SIw 2,1-18

3. Schools and School Di-tr/.ts o=>57

When official action of a school district
is clearly the product of an illegal meeting,
documented in its minutes, an*l not-clearly
Vnied in the testimony, it Is invalid ever,
though taken at an otherwise legal meet-

ing.
1. Schools and School Districts «»133.15

Where dates specified for procedures
concernin%] renewal of teacher's contract
could not he met, district court, in proceed-
ing challenging school board's nonrenewal
decision, was to specify reasonable dates in
Iieﬁd thereof. NDCC 1547 27, 15-47 38,
suhd. 5.

Syllabus by the Court

1 A meeting of a school hoard to
evaluate teachers,qheld as an executive ses-
sion, violates § 44 04 19. N.D.C.C. and is
void,

2 Official action of a school board
which is clearly the product of an illegal
meeting, documented in its minutes, and
not etc trly denied in the testimony, is inval-
id evct though taken at an otherwise legal
meeting.

Daniel J. Chapman, Bismarck, for plain-
tiff, appellant.

T. L. Secrest, Hettinger, for defendant

Gerald W. VandeWallc, First Asst. Atty
Gen., Bismarck, amicus curiae.

PEDERSON, Judge.

CASE SUMMARY

This is an appeal by the plaintiff, Georg-
Peters, from a judgment granted hy the
district court of Bowman County on May
28, 1975, dismissing plaintiff's action tor an
injunction to restrain the defendant school
district from denying Peters a teaching eon-
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tract for the school year 1975-1976, and
from seeking to f;nd a replacement for the
position held by Peters as a teacher in the
Bowman school. After a hearing on an
order to show cause, this court entered an
order temporarily enjoining and restraining
the school district from hiring a replace-
ment and set the matter for oral argument
on the merits for July 7, 1975.

The judgment is reversed and the case
remanded for appropriate- action by “ho tri-
al court.

FACTS

George Peters has been a teacher-coun-
sclor at Bowman High School for twelve
years, lie was not offered a renewal con-
tract for the 1975 1976 school year.

Portions of the official minutes of the
school hoard pertinent to this case are as
follows:

Minutes of the March *, 1975, meeting
state; "The Board then went into Execu-
tive Session for teacher evaluation."

Minutes of the March 18, 1975. meeting
included the following item:

"Pladsen moved to contemplate, a non-re-
newal contract for George Peters. Fisch-
eI seconded It. Voting were: Pladsen —
aye; Tarpo -nay. Hinel,- nav; Fischer
—aye; and Stearns- aye.  Motion
carried,"

Minutes of "a hearing for contemplated
non-renewal of contracts” held on April 1,
1975, included the following:

“Mr, George Peters appeared before the
Board and he also requested an open
hearing. Hinek moved that this hearing
he opened to the public and Tarpo second-
ed it. Voting were: Hinek—aye; Tarpo
—aye; Pladsen-nay; Fischer—nay; and
Stearns—nay.  Motion defeated. The
Board presented reasons why they con-
sidered tiie non-renewal of Mr. Peters'
contract.  After some discussion, the
NDEA lawyers requested a continuance
of this hearing  Request granted."

Minutes of "a hearing for contemplated
non-renewal of contracts” held on *.ril 7,
1975, contains the following entries:

"It was moved by Hinek and seconded by
TarjK) that the contemplation of nonre-
newing contracts for * * * Mr. Pe-
ters * * * hedropped. Votiing were:
Hinek—aye; Tarpo—aye; Pladsen—nay;
Fischer—nay; and Stearns—nay. Mo-
tion defeated.”

"Mr. I'eters appeared before the Board
for the continuance of his hearing. He
then waived the right to any further
hearing."

Minutes of the April 9, 1975, meeting
contains the following entry:

"It was moved hy Tarpo and seconded by
Hinek that George Peters' contract he
renewed.  Voting were: Tarpo aye;
Fischer -nay; Hinek—aye; Pladsen
nay, and Stearns nay. Motion defeat-
ed."

This action was instituted hy Peters on
April '23, 1975, and the school district an-
swered. praying for dismissal. The parties
stipulated that the case he heard at the
May Term «f court. The school district was
temporarily enjoined from fiiiiug the posi-

4 held by Peters, pending trial. Trial
ua- held on Mav 21, 1975, and judgment
was "ntered on May 28, 1975. Peters ap-
pealed an 1a special term was granted hy
this cour' to permit arguments on July 7.
1975,

The 'ini court made the following find-
ings 0. fact:

"1,

"TImt the plaintiff, George Peters, is a
teacher in the. defendant school district
and has been such a teacher for the 1971
1975 school year.

"That on March 18, 1975, the defendant
school district voted and decided to con-
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template the nonrenewa! of plaintiff's
teaching contract and sent him notice of
such contemplated nonrenewa!.

"That on April 3, 1975, the plaintiff,
together with his attorney, appeared at
the defendant school district meeting and
the defendant school district explained
and gave the plaintiff its reasons for tee
contemplated nonrenewa! of his contnttf

"That on April & 1975, the defendant
school district decided not to renew the
plaintiff's contract hy a majority vole."

And the following conclusions of law-

"Thai the Court has jurisdiction over
all the parties and of the subject matter
of this action.

“That the defendant school district's
procedure in nonrenewing the plaintiff's
|teaching contract was valid under the
aw.

"That the complaint of the plaintiff ho
dismissed.

“It is further ordered, that the injunc-
tion against defendant be continued for a
period of 10 days from the date of this
Order anti if the North Dakota Supreme
Court has not acted during this time, said
injunction will automatically terminate."

At the end of the trial, the trial court

made the following oral memorandum -'pin-

ion:
“Well, in this case, as in the other two.
the Court’s function here is to determine

whether the school hoard followed the
law and the procedure as set out in the
law in a-.ing on Mr. George Peters' con-
tract.

"I dont think then is sin q» .n
that the meeting of March 1th. the latter
portion of it where they went into execu-
tive session did violate the provisions of
Section 44 04 19. under which all meet-
ings of a school hoard must he open to
the public. | think that the prec-dent
that is cited hy Mr. Chapman Qu:st ¢
Kiuulson, a Minnesota case, {276 Minn.
310) 150 N.W.&I 199, is valid and any
official action taken of the School Board
would be void.

“Unfortunately, 1 wouldn't know what
to void. There was nothing voted on. It
was ill done at a subsequent ereeling on
March ISlh, if 1 have got the correct
d: r, which u'iis an open meeting and did
comply with the law. It's my feeling
that once there is an illegal imeting, Il
can't change every meeting thereafter, |
feel that if any one of these motions halil
been presented at this March 4th meet-
ing, it wotdd certainly render it invalid
and the nonrenewal contract would he
illegal and he would he reinstated to his
position. The official actinn was March
18th, which was a legal meeting

“It is the finding of the Court that the
school hoard did follow all of the provi-
sions of Section 15-47 27 and the school
board did follow all the provisions of 15
47 38, particularly subsection 5; and that
the procedure in not renewing Mr Peters’
contract was valid.

“They did discuss with him the reasons
for his nonrenewal and they related to
the ability, competence and qualifications
of a teacher as a teacher us required by
the Supreme Court in the ease of Ming
Wiltirose School Bonn! [N.D.,] 217 N.W.24
781,

"We have not gone into the validity or
invalidity of these reasons. They may he
trumped-up charges, or they may 0Oe just
as valid as a man can say. We have '0
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way of knowing, nor do we go into that
at a hearing of this kind. That is a
discretionary matter left, up to the school
board. The school hoard members are
elected officials. They must discharge
their duties. They have to use their dis-
cretion in how they vote. The oe'v Ones
they answer to is the voters. If they
follow the law they don't have to answer
to the Court any further than just follow-
ing the proper procedure and doing
things in a legal manner. | don't see
anything that's been wrong here.

“It's the conclusion of the Court here
that the action of the school hoard in not
renewing the contract of George Peters is
valid and the Complaint is dismissed."

(The remaining portions of the memoran-
dum opinion do not relate to any issue
before us.)

ISSUES
Peters describes the issues as:

1. Does the failure of the school hoard
to take action approving the giving of a
letter of contemplated nonrenewal to a
teacher at a valid meeting of the board
vitiate the entire nonrenewa! procedure**

2. Where the entire discussion concern-
ing the evaluation of a teacher and the
reasons for the contemplated nonrenewal is
conducted al an invalid "executive session"
of the school board but the actual decision
to send the letter of nonrenewal is taken at
a later open meeting of the ‘nmrd, is the
sending of the letter of contemplated non-
renewal a vaiid action of the hoard?

DECISION
land U

~ The two issues slated by Peters are so
interrelated we find it unnecessary to an-
swer tlum separately.

[l]  Everyone concedes Ihal the execu-

tive session conducted hy the school district
on March 4.1975, for the purpose of teacher
Avaluation violated 5 44 Pi 19, S D.CC,
The trial court so held.

REPORTER. 2d SERIES

[2.3]  The minutes of the March 4 meet-

ing, and the testimony at the trial, cleariv
indicate that an official board meeting was
closed and that its purpose was "teacher
evaluation." The superintendent and the
principal made recommendations on rehir-
Ing and stated reasons.

The first official action taken upon these
recommendations, without disclosure or dis-
cussion, occurred at the open meeting on
March 18, 1975.

The trial court's ruling indicated that it
could void action only when it is taken at an
invalid hoard meeting. We do not agree.

Without implying that in every case ac-
tion taken upon the hasis, of information
learned outside of an official and legal
board meeting is void, we find the action of
the school district in this case a clear at-
tempt to evade § 44 -04-19, N.D.C.C.

When the official action of the school
district is clearly the product of ar illegal
meeting, documented in the minutes, and
not clearly denied in the testimony, such
official action is invalid even though such
official action is taken at an otherwise legal
meeting.

The provisions of § -14 04 19, N.D.C.C.
(requiring that all meetings of public or
governmental Indies he open lo the public,
except as otherwise specifically provided by
law) were violated by the school district and
the action thereafter taken to not renew
the contract of George Peters was void.

The district court, in denying the applica-
tion for temporary injunction, abused its
discretion.

The judgment is reversed and the case is
remanded with instructions to the district
court to direct the school district to recon-
sider [he action whereby i; determined not
to renew its contract with George Peters.

141 If the school district, after reconsid-
eration at an open meeting of the school
hoard, redetermines that Peters sho dd he
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sent a notice of contemplated nonrenewal,
appropriate notice ami hearing should be
afforded to him pursuant to § 15 -17-38(5),
N.D.C.C. Because the dates specified for

procedures under 8§ 15-47-27 anti 15 47 -

38(5), N.D.C.C., cannot now be met, the
district court should specify reasonable
dates in lieu thereof.

Until such proceedings have been carried
out, the school district is enjoined from
employing a replacement for Peters.

Because a public question is in rolved, no
costs are allowed on this appeal.

ERICKSTAD, C. J, and PAULSON,
SAND and VOGEL, J), concur.

STATE of North Dakota ex red. Donnie
ASKEW et al.,, Petitioners,

Hen MEIER, as Secretary of State of the
State of North Dakota. Respondent.

Civ. No. 9129.
Supreme Court of North Dakota.

July 11, 1975,
Rehearing Denied July 30, 1975.

Petitions were filed tc enjoin the Secre-

tary of State from placing on ballot for
referral the legislature's ratification of pro-

posed amendment to the United States Con-

stitution popularly known as the Equal
Rights Amendment. The Supreme Court,
Vogel, J, held that the ratification by the
legislature of the federal constitutional
amendment was not subject to referendum
under stat-' lav/, and that petitions propos-
ing a ref- mdum of resolution ratifying
amendment which were ineffectual for pro-
posed purpose could not be construed to call
for a nonbinding plebiscite or straw vote.

Injunction granted.

1. Constitutional law

Ratification of amendment to United
States Constitution is not act of legislation,
but an expression of assent to proposed
amendment and is an exorcise of power
conferred by the Federal Constipation.
U.S.C.A.Const. art. 5.

2. Constitutional Liiv *»lt)

Congressional selection of legislature as
agent of state to ratify or reject an amend-
ment to the United States Constitution does
not permit state to ratify by any other
method or to review the ratification by
referendum. U.S.C.A Const, art. 5.

3. Constitutional l-aw *=>10

Ratification hy state legislature of fed-
eral constitutional amendment is not sub-
ject to referendum under state law. U.S.C.
A.Const. art. 5; Const. § 25.

4, Constitutional Law <=0

Referendum petitions whose language
was indicative of an intent  suspend oper-
ation of resolution approving amendment to
the United States Constitution were inef-
fectual to either require a referendum un-
der State Constitution of legislature’s rati-
fication of the amendment to the United
States Constitution or to authorize a non-
b ding plebiscite or straw vote, a proce-
dure not authorized hy state constitutional
provisions relating to suspending the opera-
tion of measure enacted by legislature.
Const. § 25.

5. Constitutional Law <3=91

Plebiscite or straw vote is permissible
method by which lo petition for redress of
grievances under State and Federal Consti-

tution. U.S.C.A.Const. Amend. 1. Const.
4 10.
Syllabus by the Court
1 Ratification of an amendment to

the United States Constitution is not legis-

Wwi



ngt a proposed action may have a signifi-
cant environmental effect and for assessing
typical associated effects of actions foun

likely to require the preparation of an ISIS
((ECL 8-0313, sulxl. « pars, [bJ and [d;

he regulation in quw.non (6 NYCRR fil7.-
lI[h]) is not irrational or arbitrary. Rather
it is clearly consistent with the legislative
intent of establishin? a policy of compre-
hensive assessment of all related projects at
an early stage of review as opposed to an
uncoordinated, individual review of projects
or permit applications (see ECL 8-0103,
subds. 5, 9; ECL 70-0103, subd. 5; ECL
70-0117. subds. I[bj, 2).

[3,4]  The determination of whether
proposed action may have a significant im-
pact on the environment is a matter for the
exercise of discretion by DEC (ECL 8-0109,
subd. 4). There ir a relativelﬁ low threshold
for requiring an EIS, and where the record
establishes that the agency identified rele-
vant areas of environmental concern, look a
"hard look" at those concerns and made a
reasoned elaboration of the basis for its
positive declaration, that determination
must be confirmed (see 1.L0.M.E.S. V. Nvv
York Slate Urban Dev. Corp., 09 AD.2¥
222, 232, 418 N.Y.S.2d 827). The DEC has
met those requirements.

5] Special Term erred in making find-
ings contrary lo those of DEC with respect
to the short-term environmental effects of
the mining operation itself. There is a ra-
tional basis for that aspect of the positive
declaration and the court should not substi-
tute its own judgment éM atter of Pell V.
Board of Educ., 34 N.Y.2d 222, 231-232,. 356
N.Y.S.al 833, 313 NKz2d 321). The fact
that DEC has included the potential effect
of the proFosed subdivision by Charles Real-
ty as purl of its consideration of the envi-
ronmental impact of the mining operation is
consistent with the policy articulated in the
statute and is not arbitrary, capricious or an
abuse of discretion.

IG, 7] Finally we noie that even if DEC
had abused its discretion in requiring an

d

TWW SHIfI~JilT cjlffon™iut not to i
permit. 1l is only after DEC gives the
required notice of the application and holds
a public hearing, if appropriate, (sec ECL
70-010°, subd. 2; ECL 70 0119, subd. 1, 0
NYCRR G217 and 021.8), that a final deter-
mination can |h* made.

Judgment unanimously reversed without
costs and petition dismissed.

0 <niiKUMemrsuv

8 AD2d 65

In the Matter of the Application of
Lucille HRITT, et al., Respondents,

Vv

The COUNTY OF NIAOARA, The Niaga-
ra County Legislature, Edward ). Lewis,
Anthony F. Quaranto, Dominic L. Pc-
nalc, Walter rpdak, Arthur V. Curcionc,
Daniel J. White, Henry J. Huchalski,
Doris Skinington, Lloyd J. 0'Connor, Jo-
seph J. Tyree, James A. Sacco, Russell
C. Parker, Anthony J. Manna, Dr. John
Il (icorge, Itronislaus Pienta, John Clii-
asera, Richard M. Shanley, Russell C.
Parker, Chairman, Niagara County Ix <-
itdutiire, Whitney E. Hnrnum, Clerk, Ni-
agara County legislature, John V. Si-
mon. County Attorney, Morton II. Abra-

mnwitz, Asst. County Attorney, Appel-
lants.

Supreme Court, Appellate Division,
Fourth Department,

June 26, 1981.

In Article 78 proceedin?, |H!titioners
challenged reapportionment of county legis-
lature.  The Niagara Supreme Court, Stil-
ler, J., annulled [capportionmenlJ)Ian, en-
joined county legislature from bolding pub-
lic bearing scheduled on proposed local iaw,
directed legislature lo initiate new roap|>or-
tionmenl plans with full legislator partici-

future reapporR.mmnnt committee or le,
lative meetings lie open to the public on
proper notice, and appeal was taken. The
Supreme  Geurt,  Appellate  Division
Schnepp, J.. held that: (1) Open Meetings
Law was not shown to be inapplicable to
meetings, at which county legislators be-
longing to majority pdlitical party discussed
rcapportionmenl, on hasis of contention
that they were not meetings of a public
body for purﬁose of condurling public busi-
ness, é?) such meetings and meeting involv-
ing a

viglate Open Meetings Law, in light of fact
Jhal no quorum of the legislature was
present at any of the meetings: (J) techni-
cal violation of Open Meetings Law consist-
ing of failure to conspicuously post public
notice in regard to tne ad tine legislative
committee's meeting did not warrant the
sanctions imposed by trial court; and (4)
petitioners were not entitled to relief on
theory that their due pries'- rights were
vHatcd because reap,* m it plan was
ljeveloped without full . ™ participation.

Judgment reversed, and petition dis-
missed. _

Hancock, J., specially concurred and
filed opinion.

L. Counties ¢=>2

_0fmii Meetings Law was not shown to
be ma_pFIlcable to meetings, at which coun-
ty legislators belonging to majority political
Farty discussed rcapportionmenl of county
¢j 'daturc, on basis of contention that they
were not meetings of a foubllc body for
Fu_rpose of conducting publ
itical caucus exemption did not apply lo
majority political party's closed session
meetings to discuss matters of public busi-
ness. Puhiic Officers Law 8§ 97, suhds. 1,
2.98(a), 103, subd. 2.

2. Counties =52 _

Meetings, at which reapportionment of
county legislature was discussed by legisla-
tors belon%ing to majority political party
and hv ad hoc legislative committee consist-

hoc legislative commitiee did not -

Ic business; po-

vfolate
that no quorum of the legrlature was

present at any of the meetings. Public
Officers Law 88 97, sulm. 2, 98(a).

3. Counties =52 _
Not every violation of Open Meetings

Law automatically triggers its enforcement

sanctions. Public Officers Law § 102, subd.

1

1 Counties =52 _

Technical violation of Open Meetings
Law, consisting of failing to consrr])icuous_ly
liost public notice in regard | >ad hoe legis-
lative committee's meeting which involved
rcapportionmen of count?; legislature and
which was attended by the press, did not
warrant imposition of sanctions under
which rcapportionmenl plans were annulled
and legislature was enjoined from holding a
Puhuc hear'ng scheduled on promised local
aw. Public Officers Law 8§ 99, suhd. 2,
102, subd. 1.

5. Constitutional Law <=274.2(3)
Petitioners were not entitled to relief
on theory that their due process rights were
violated because reapporlionmeid plan for
county legislature was developed without
full puhiic participation, in light of fact that
a reapportionmenl plan bad not been enact-
ed, but rather, a resolution called for a
Bublic hearing on reapporlioiitiienl plan.
S.CA.Const. Amends. 5, 14; Municipal
Home Rule Law § ID, sulnl. 1, par. a(l-'l).

John V. Simon, Niagara County Ally.,
Lnekport, for appellants; Waller Moxhnm,
Lnck|mrl, of counsel.

F. Warren Knlm, Niagara Falls, for re-
spondents.

Hefore SIMONS, J. P., nnd HANCOCK,
CALLAHAN, OENMAN and SCHNEPP,

.

SCHNEPP. Justice.

This Article 78 proceeding involves a
clinllenue to the respporficiurers 0f the



ara County (County) reapportionmont plan,
as reflected in proposed Local Law, No. 2,
1981, was $Ij prepared in violation of the
Municipal liome Rule Law (§ 10, subd. 1,

par. a, subpar. [13], cl. [c]), which requires

utilization of "the ;étest statistical informa-

tion obtainable from an official enumer-
ation", (2) planned at closed meetings in
violation of the Open Meetings Law (Public
Officers Law, art. 7), and (3) prepared in
violation of due process. Petitioners chal-
lenge the procedure used by respondents
(the Democratic majority members of the
Count¥ Legislature, Edward D. Lewis, a
Republican legislator who voted with the
majority, the CountY and assistant County
attorneys, and the Clerk of the County Leg-
islature) to develop the reapportionment
plan. Petitioners seek a judgment, inter
alia, declaring that the proposed local law
adopted by the County Legislature was
adopted in violation of these statutes and
restraining respondents from taking fur-
ther action on the proposed law. Respon-
dents cross-moved for dismissal.

It aPpears that the preliminary structur-
ing o qulslatwe district lines and the
drafting of a rcapportionmenl plan were
first undertaken in October, 1980 under the
direction of the Countﬁ Attorney. As offi-
cial census data for the County was then
unavailable, preliminary data was reviewed
and, by February, 1981, some district lines
were drawn on County maps. Rcappnrlinn-
ment had been discussed at meetings of
individual Democratic legislators on March
7, and 21, 1981. At the March 7 meeting
the assistant County attorney, Motion
Abramowitz, presented a map which was
revised from the March 21 meeting to re-
flect objections raised by the participants.
Further objections were raised and Il was
understood that further revisions In the
plan would lie at! emitted. During this time
Abramowitz also met and discussed the rc-
apporlionment with a group of Repultlici.it
legislators. After the receipt on April 3,
1931 of tite final census data, Russell C.

l. Respondents aIIe_?e in their answer and re-
turn that the April 20, 1081 meeting "was a

April 7, 1981 appointed an ad hoc legislative
committee, consisting of 4 Democrats and 3
Republicans to bring the reapportionment
plan before the legislature. Parker, a
Democrat, also served on the committee.
The ad hoc committee's first meeting was
held on April 15, 1981 at which, in the
presence of the press, Abramowitz present-
ed a proposed rcapportionmenl plan. By a
party-line vote the committee passed a mo-
tion "that the Resolution calling for the
Notice of Public Hearing" on the proposed
rcap_Fnrtmnmcnt plan lie Flaced on the
April 21, 1981 County legislature meeting
agenda, On April 20, 1981 a Democratic
caucus 1 was held to evaluate the plan al
which |1 of the 10 Democratic legislators,
including Parker and 3 other members of
the ad hoe committee, were in attendance.
At Ibis meeting Abramowitz presented a
proposed final plan and submitted maps
which incorporated modifications made af-
ter the April 15 ad line committee meeting.
On April 21. 1981 the ail hoc committee
again met and the assistant County attor-
ney ﬁresented the revised maps and plans,
which included additional changes made
earlier that day and. after discussion, the
plan was apProved. The resolution of April
15 calling for a Publlc hearing was then
amended lo ret,'eel the changes In the reil>-
portiommm| f)lan. Later Ihal day the
County Legislature approved a resolution
selling May 5, 1981 as the date for the
public hearing on llie proposed reapportion-
m,'nt plan. The votes on ail resolutions,
?_xcept for Lewis' vole, were along party
ines.

Following a hearing in the Article 78
lirocceding llie Trial Court held that the
April 20, 1981 caucus. Hie ad hoc commit tec
meetings, anil oilier meetings of Democrat-
ic legislators violated tinl Open Meetings
Law and Unit the reapporlionment Plans
were developed without due process of law
"girougli proper legislative action". Re-
spondents appeal from the judgment which

polilir.ii caucus only"

A?

Iox ApDv., MONYSAH 70

directed that the Omily and the County
Legislature lie named parties res|>oiulent,
annulled the rcapportionmenl plans, en-
joined the County Legislature from holning
the public hearing scheduled for May b5,
1981 on proposed local Law. No. 2, 1981,
directed the Legislature to initiate new re-
apporlionmenl J)Ians_vv_lth full - legislator
partic;,.at. v and public input for the Coun-
ty, aid ordered that all future reapportion-
ment committee or legislative meetings be
open to the public upon proper notice.

L Jngtjall. point out that the eon-
tentinn 0 resgon ents that the meetings of
fhe Democratic legislators were ngt subject

] -—.. Hl -
to the Open Meetings Law because they di
not constitute meetings of a “public body
for the purpose of conducting public busi-
ness" is without merit. The statutory di-
rectives arc clear. "Every meeting of a
public body shall lie open to the general
ublic" (Public Officers Law, § 98 suhd.
ﬁ1). A public body is defined as "a ay enti-
ty, for which a quorum is required i order
lo conduct public business and which con-
sists of two or more members, penonnm? a
governmental function for the state nr for
an agency or department thereof, i.r for a
public corporation ... or committee nr sub-
committee or other similar body of surh
public body" (Public Officers Law, § 97,
subd. 2). Meeting is defined as "the official
convening of a public body for the purpose
of conducting public business" (Public offi-
cers Law, § 97, subd. 1). In interpreting
and applying these provisions the courts
have construed the Open Meetings Law lib-
erally and have held that ?athermgs b}( a
public body to discuss public business fall
within its provisions (Mutter of Orange
County Tiibn,, Die. of Ottmvny Newspapers
V. Council of City of Newburgh, 45 N Y.2d
94:, 411 N.Y.S.2il 564, 383 N.E.2d 1157; see
Matter of Sciolino V, Ryan, HI A.D1m 475,
440 N.Y.8.2d 795 [198|>(; Matter of Syra-
CUSE United Neighbors  City of Syracuse,
80 Al).2d 984, 437 N.Y.S2d 466). Il is of
no significance that formal action is not
taken or that such gatherings are denomi-
nated "work sessions" or "agenda sessions".
Moreover, the political caucus exemption

lieen variously construed and, contrary to
respondents’ assertion, is inapplicable to
closed-session meetings of the majority po-

litical party to discuss matters of public

business (Mailer of Sciolino €. Ryan, supra),

[2]  The determinative issue is whether a
Quorum was present it these nicotines
which allegedly violated lin* Open Meetings
Law, 'j'lie statutorg requirement of a Quo-
rum is paramount because the existence of
a quorum at an informal conference nr
agenda session "permits 'the crystallization
of secret decisions to a point just short of
ceremo,nia‘L aceeptance . iAdki?s lowern-
nen in the Sunshine, Federal Bar News,
vol. 22, No, 11, p. 317)" (Alaiter of Orange
County Pubs., Die. of Oftan ay Aowspaliers
V. Council of City of Newburgh, 60 A.P.2il
409. 416. 401 N.Y.S.2d 84, affd. 15 N.Y 2d
947, 411 N.Y.S2(I 564. 3X3 NE2-1 1157,
supra). Since no quorum of the legislature
was present at the caucuses on March 7 and
21, tlie Trial Court erred in finding that
these meetings violated the Open Meetings
Law. Furthermore, a quorum of the Coun-
ty Legislature was not present til the April
20 caucus since a quorum of that Laly
constitutes 16 legislators and only 14 were
ﬁresent. Nor was there a quorum of the nil

0c committee at that meeting since a quo-
rum of Hull committee constitutes 5 mem-
bers and only 4 were present. Although
the Trial C 1t excluded Parker in its de-
termination its to the number of committee
memiiers required lo make up a quorum on
the ground that he was an ex officio mem-
ber of the committee and concluded that a
quorum constituted 4, even under this con-
struction a quorum was not present because
Parker was | of the | ad hoc iiiciulhth
present nt the caucus. Tin* court could not
exclude Parker to determine the number
_necessar?;_to constitute a quorum and then
include him to conclude Unit a quorum of
the commitlee was present Thns. since a
quorum was not present at any of these .
meetings there was no violation of the Oneil.
AMeetings Law.

[3, 1] Although a technical violation or-
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?Tneportunrt to present statements, argu
nts, or contentjons In Wrrtrng Wrt or
without oRgortunrty to Eres nt the sagt
orag State agen h/ alll consr er

levant matter presente to It before
a optrn% amending or repealing any
regulation.

In any hearing.under this sectron the
State agency

resentative ‘shell have aut orrtZ to a
Bt S e i
time to trme) ?ps ch time arid % such
place as It shall determine.

Sec. 8. Right to Petition. Except
where the rrPht to petition tor adoption
of a re?ulato Is restricted by, statute
toades nate rouR or w ere the orm

5Joroce ur suc

ISe nrescrbe h staute any Inter-
esu 'tj person may pyetrtron a State agency

strnteao orreao

atro rov in t artrcle
Suc Jaetrtron shaII state ceary and
concisel

Tito substance or nature of the

reugeu‘aton amendment, or repeat re-

(2) The reasons for the request;

«t) Reference to the authorit f
gdeesse te agency to take the notion re-

Sec. 9. Procedure on Petition. Upon

I’ECEIp'[ of a r%etrtron requestrn? the a Og-

tjon, amendment or repeal of a reg
tion ctsuahv to thrs article, tate
agency sha

er
tions 5. G and 7ot this article.

" Sec. All? Reltrtoactrve Actront dUkr)tntn
0li. requlations promulga an
agency subg f to hl?s ACth?t chyare

Imarily Ieé?atrve In nature shall have
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rall av(e refroactl ve effect o It the
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agenc ting It h ro
r?conglsten § ?'[IOH or KP
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with said requlation. ?rlence or arlure
(tjo pursue any course o condu(ct sirall
eemed prior inconsistent conduct.

or “its duly aythorized reg-

etition Is ather-

Wrt in 30 da(r]y e]
trtfron il | or schedule the mat-
or publi e nn pursuant to Sec-

rospective effect only. An uatron
adopfd pursyant ereto vr)hrchg -

Article V
jludiciul Review

Section 1. Court Review. Ang mt(er-
fted erson maY obtarn a tudr lal de-
aration ns_to tif? valid rtx na/ e
Iatron bnngrnr{;nan action for declara-
tory relief ﬁ suPenor court |n
accordance wrth tg rpovrsrons

Code of Cjvil Procedure and in a |tron
to an¥ other groun which exrt
such ?ulatro ?1/ be eclare to
r]valrd or a substantia al re t com
g the provisions of this chap ter
r.in the case of an emerge |cy reg
tion or order of rePea upon the ? und
that tiie facts recited in the sta eme]
do not constrtute an_emergency

Erlree E)rovrsronso Section (2) Artr

Article VI
Agency Meeting Public

fectron . genc Meetings Pubh(i
Al meetrngsoo govérning bodies of all

Slate and " local . overn nt agenc es
In udrn% munici |t|es oroug
school Doards a otlier hoards,

-a%encres assemb |es councrls depart
nts, divisions, bureaus, commissions
oro anizations advrso or otherwise),
of the State or ocal g ernment su
Ported Inwhole or in part )X pub |c
L#nds ? entr sted with the e Rgndrnﬂ
unds, except unes a suc
oth er agencres us s a]I pe
ex%mgt g/ the Le |ﬂatur shall be
me trn but”the public may be
He on| rom suchp rtrons théreof
us deal wi hers medrate
know q ?r whic woul crssetenousn(
affect t |nance? of the %overnmen
unit, or tat deal with su éects that,
tend t ejudrce the r eputation ami
C aracter 0 Pe]rsons en meetings
are held at Wh such excepted sub:, ets
are t% tie discussed, t e nheetrnn(‘; must
irst be convened as a _pu eeting,
antl tin* questjon of holdi % an executive
session 10 discuss matters thrtt come
within the two exceptions shall he de-
termined by a ma%ont vote of the
agency, and no su Jtecs -an be con-
sidered’ at such executive session except
those a? mentioned In the motion
malling for the executive session, and 10
action” shall be taken at said executive
session.
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Requiring that the meetings of agencies of the state and its
subdivisions be open to the public with certain exceptions.

BE IT ENACTED BY THE LEGISLATIVE Of THE STATE Of ALASKA
e Section 1. A3 44.62.310 Is repealed and re-enacted to read:
Sec. 4dj.52.310. AGENCY MEETINGS HJBLIC. (@) All
meetings of an adininl.itratlve body, board, commission, com—
mittee, subcommittee, authority, council, agency, or other
organisation, Including subordinate units c.* the above
groups, of the state or any of Its political subdivisions,
Including but not limited to municipalities, boroughs, school
boards, and all other board3, agencies, assemblies, councils,
departments, divisions, bureaus, commissions or organisa—
tions, advisory or otherwise, of tne state or local govern—
ment supported In whole or in part by public money or

authorized to spend public money, are open to the public
except as otherwise provided by this section.

(()) If oxcepted subjects are to be discussed at a
meeting, the meeting must first be convened as a public meet—

ing and the question of holding an executive session to

mm.



discuss matters that come within the exceptions cont&<f
in (¢) of this section shall be determined by a majorlfi
vote of tne body. Ho subjects may be considered at tj3
executive session except thoBe mentioned in the motion—
ing for the t icutive session unless auxiliary to the”
question. No .ctlon may be taken at the executive Jetlv

(c) The following excepted subjects may be diacjii
in an executive session:

(l) matters, the immediate Knowledge of wfild
would adversely affect the finances of the government i

(2) subjects that tend to prejudice the reps
tlon and character of any person, provided the person sf
request a public discussion;

(3) matters which by law, municipal charter”®
ordinance are required so be confidential.

(d) Tnls section does not apply to Judicial or
Judicial bodies when holding a meeting solely to mane Ijl
decision in a adjudicatory procet-Ji g, or to Juries,*"
parole or purdon boards I

(e) Reasonable public notice shall be given fort
meetings required to be open under this section.

(f) Action taken contrary to this section is wlE.

Approved by Governor March 30 i960
Actual effective date: June 28, 19<
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LAV/S OF ALASKA

Source diopter No

Relating to public agency meetings

BE ITENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA;
* Section 1. AS 44.62.31C(a) la amended to read:

(@) All meetings of a legislative body or of an ad—
ministrative bcrty, board, commission, committee, subeomnlt
tee, authority, council, agency, or other organization,
Including subordinate units of the above groups, of the
state or any of Its political subdivisiona, including hur.
not limited to munle Ipal ittec, boroughs, J.:hool bcaris,
and all other board::, agencleti, assemblies, councils,
departments, divisions, bureaus, commissions or organisa—
tions, advisory or otherwise, of the state or local govern
ment supported In whole or In pirt by public morey or
authorised to spend public money, are open to the puellc
except as otherwise provided by this section.

* Sec. 2. AS 44.62.310(c)(1l) |Is amended to read:

1 matters, the Immediate knowledge of which
would clearly have an adverse effect upon the finances of
the government unit;

* Sec., 3. AS 44.62 Is amended by adding a new section In
Article b to read:

Sec. 44.62.3X2. STATE PQLICY REGARDING MEETINGS.
(a) It la the policy of the Jtate that

(1) the governmental units mentioned 1in sec.
’10(a) of this chapter exist to aid In the conduct of the
people®s business;
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(2) It is the Intent of the lav that actions of
those units be taker, openly ar.d that their deliberations
be conducted openly;

(3) the people of this r.tate do not yield their
sovereignty to the agencies which serve them;

(4) the people, in delegating authority, do not
give their public servants the right to decide what is
good for the people tc know and what is not good for them
to know;

(5) the people®s right to remain Informed shall
be protected sc that they may retain control over the
instruments they have created.

(t) Sec. 210(b)(1) of this chapter shall be construed

narrowly In order to effectuate the policy stated In (@)
of this section and tvold unnecessary executive sessions.

Approved by governor: .Tunc 1972
Actual effective dat.e: August 31, 197?
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BE ITENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1, AS 14.40.160 la repealed and re-enacted to 11:

Sec. 14.40.160. BOARD MEETINGS PUBLIC, MEETING NOTICE,
PUBLIC FACILITIES. (a) The provisions of AS 44.62. i10
apply to meetings of the Board of Regents. Alt meetings af
the board, Its committees or subcommittees, are open to
the public and press except as otherwise provided In
AS 44.62.310(c). The findings of ar. executivesession shall
be made a part of therecord of the proceedings of the
Board of Regents. All records of the meetingsand proceed—
ings shail be open to Inspection ty the publicand the
press at reasonable times.

(b) The hoard may determine the time and place of Its
meetings. However, 30 days notice Is required for all
regular meetings and lays notice la required for special
meetings of the board, Its committees ar subcommittees
called under the bylaws or rules of procedure of tr.e bcari.
Emergency meetings may be called without notice.

(c) The Board of Regents shall provide adequate
facilities for members of the public to attend the meetings
of the board, Its committees or subcommittees.

* Sec. 2. |j 44_.62.310(a) Is amended to read: 1l

(@) All meetings of a board of regents or of an
administrative body, board, commission, committee, subcom—
mittee, authority, council, agency, ar other organisation,
Including subordinate units of the above groups, of the
state or any of Its political subdivisions, Including but
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LAWS OF ALASKA

Source

Relating to public meetings

BE If ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA

* Section 1

(@) All Toutings of 3 legislative body, of a board of
regents, or of .» administrative body, bon"d, oomntasien,

committee, subccnunlttee, authority, council, igeney, r
ocher organisation, including subordinate units jf the

groups, of the state or any of Its political subdivisions,

Including but not United to municipalities, boroughs,

school boards, and all other boards, agenr ~is, assemblies,
councils, departments, divisions, bureaus, commissions or
organizations, advisory or otherwise, of the state or local
government supported 1n whole or Lit part by public money or

authorized to spend publ : money, are open to the public

except as otherwise provided by this section. Except when
voice votes art* authorized, the vote shall be conducted Ln

such a manner Chat the publLie may know the vote of each

person entitled to veto. This section does not apply to any
votes required to be taken to organize the afore-mentioned

bodies.
Approved by governo; une 18,
Actual effective da Septemoe



Alaska

receive, manage anei invest money or prop-
erty obtained from sources other than the
state legislature or by way of federal
appropriation.* In addition, the legislature
has provided that title and control or pos-
session of land and personal property, oth-
er than monies, which arc devised, be-
queathed or ?]iven to the University, shall
be taken by the University in its corporate
capacity acting thri u(?h the regents or an
authorized agent, a»'d shall be entered in
the perpetual inventory of the University.®
The hoard of regents is also authorized to
execute leases for mining, agriculture, or
other p. poses to the lands granted by
Congress to the University for the benefit
of an agricultural college and school of
mines.10 In addition, the board of regents
may select the lands granted to Alaska by
the Act o; Congress approved January 21,
1929, and may sell or lease such lands.1l
MRut the University is also subject to
some executive and legislative control. As
mentioned, the constitution provides that
the regents of the University shall be ap-
pointed by tin governor, subject to confir-
mation by the legislature.18 Furthermore,
as 1as been pointed out, the formulation of
university policy as well as the administra-
tion and disposition of University property
are made subject to legislative enactment,
At the beginning of each re?ular session of
the legislature the board of regents is re-
quired to make a written report to the leg-
islature showing the condition of Universi-
ty property, all receipts and eXﬁenditures,
and the educational and other work
performed.I1 In addition, the hoard must
make an annual report to the governor
which shall include a statement of all trust
funds the University' possesses.14

All monetary gifts, bequests or endow-
ments received for the University cxpan-

ft AS Li-Ki170; AS M-0.&'%
9. AS 1t nv.'so.
10. AS M.au.Wi.
. AS 11-10.390.
12 Nuni 7 niljirn.
13 AS 14.40.100.
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sion program or other uses must he turned
over to the Department of Revenue where
they are placed in a separate fund.10 This
fund, denominated as a trust fund, shall
also include all monies derived by the Uni-
versity from the sale or lease of lands
granted by act of Congress. These funds
shall be Invested by the Department of
Revenue in interest-hearing securities as
approved by the governor.16 The proceeds
from the sale or lease of lands granted to
Alaska for Universi(tjy purposes by acts of
Congress shall be deposited in the state
treasury by the board of regents.l7 The
governor is the person authorized to make
all certificates required hy law or by regu-
lations of the federal Departments of Ag-
riculture or Interior to entitle the state to
grants of 'nonet for the benefit of state
colleges o' agricultural and mechanical
arts authorized under acts of Congress.*

Finally, there is the matter of financing
the operations of the Un versity from state
funds. Ir 1974 the total funding of the
University of Alaska was over 41 million
dollars. Approximately 65 per cent of that
amount, 2;3million dollars, was amuopri-
nted by the legislature from the statch
general fund.1®
I [2] Despite the degree of constitutional
as well as statutory autonomy the Univer-
sity dearly possesses, we are of the opin-
lon that it must be considered to be an in-
tegral part of the state educational system
mandated by the constitution. In its con-
stitutional status it stands as the sirglc
governmental entity which was specific,illy
created by the people to meet the statewide
need for a public institution of higher edu-
cation. In this light, the University must
be regarded as uniquely an instrumentality
of the state itself. Unlike other public ed-
ucational institutions created to meet the

14, AS 14.40.370.
15 AS 14-10.250.
IG. AS 14.40.400.
17 AS 14103CO.
IB. AS 14.10.450.
19. » pr. ch. 147, SLA
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needs of local areas, it exists constitution-
ally to act for the benefit of the state and
the public generally.

We reach this conclusion not only front
article VIl of the constitution, which we
construe to he the expression of the will of
the people of this state that there shall he
an institution of higher learning within the
scope of the constitutional mandate provid
ing for public education, but also from the
degree of control over the affairs of the
University which is exercised by the exec
dive and legislative branches of our gov-
ernment, and from the financial depend-
ence the University has upon tl ¢ state.

It is true that the constitution has estab-
lished the University as a hody corporate.'-'0
The fact that the University has had con-
fcrred upon it the status of a juristic per-
son is not dispositive, however, of our rul-
ing in this case. There are several reasons
why this structural approach may have
been taken.-L It may have been created as
a corporation so as to simplify its transac-
tions with the federal government in ac-
cepting grants of lands, and to facilitate its
dealings with other persons in leasing and
selling the lands it acquires or in conduct-
ing general business activities. Also, this
corporate status may have been chosen in
order to shield the individual members of
the hoard of regents from personal liability
in actions which might lead to a judgment
for money damages against the University.

Whatever the framers' intentions, we
have in the past recognized that corporate
status alone is not determinative of the
question of whether or not an entity per-
forming puhiic or governmental functions
IS an agent or instrumentality of the state.

20. Alaska Const, art. VII. $2.

21. Unfortunately the records from our con-
stitutional convenlion offer no_help in dis-
%%Stltgg the thinking of the drifters on this

22. 400 P22 nt 651 n. 4.
23. 370 P.2d ut 724.

24 Xee Walker v. Alaska Stute Mortgage
Ass'n, ?ﬂfip.Z 245 (Af\aszi(a 10805. where tre.

In Alaska State Housing Authority v. Dix-
on, 496 P.2d 649, 651 (Alaska 1972), we
concluded that ASH \ was a "state agen-
cy" within tile intendment of the Adminis-
trative Procedure Act even though it was
created as a "puhiic corporate authority.”
In Dixuii we also construed the holding in
Hridges v. Alaska Housing Authority, 349
P.2d 149 (Alaska 1959), to the effect that
the Alaska Housing Authority was not the
state for purposes of eminent domain pro-
ceedings, to mean ottlv that that agency
was not "identical” with the state."

The sannj general conclusion was
reached in DcArmond v. Alaska State De-
velopment Corp., 376 P.2d 717 (Alaska
1962). There we held that the act creating
ASDC as an “instrumentality of the state
within the Department of Commerce" was
constitutional even though it alsj provided
that the agency was a corporation with a
“legal existence kidependent of and sepa-
rate from the state." We concluded that
this latter provision was nothing more than
"a declaration of the legal relationship that
most corporations have with respect to
their creators."  Such corporate status
did not hav the effect of removing ASDC
from the Dep.i'tmetu of Commerce.

Although these decisions are not wholly
dispositive of the question before us,85 they
are indicative of the fact that this Court
has not been disposed to treat independent
corporate status as sufficient to require the
conclusion that a given entity is not in fact
part of the State of Alaska. We recognize
that the guiikposts for such an inquiry are
to be found more in political and function-
al realities than m organizational for, uali-

reitsoniug of DeArmonii Wun followed in can-
c?uém ut ASlVlWO\?VgS nor by virtue OF Its
Independent _corporate nature an ageency not
within tim Department of Commerce.

25. We are aware of the crucial fact that each
of these cases dealt witll a corporate entity
which hud been specifiddly declared in its
organic act to he "within" "a given executive
department °f (he state. That is not the
ease llere.



*4

»H*+f

. i (g>*

|*

fetwVl
MKIQO =4
tkovm - m»
4* «t«l.
fil fc Mr
1V »m

* rW?
nWwW OMm
>

A—<

B ccon-

N MV U
*.<*Ul M
a7«
t» atok.
0 I o

STATE, DEPT. OF NAT. iXESOURCES v. CITY OF HAINES Alaska 1049
Clleas. Alaska. 627 PJd 1047

that the statute’s grant did encompass tide-

lands adjacent to the subsequently expand-

ed municipal boundaries. The state now
this appeal.

Initially, we hold that the proper stan-
dard of review for us to apply is the "inde-
pendent judgment" criterion since the only
Issue before us is a matter of statutory
construction.* This was the standard ap-
plied by the superior court.

The state presents arguments hase! upon
legislative history, general rules of statuto-
rﬁ construction, and public policy. We find
these unporsuasive.

~ The language of AS 38.05.320(h), quoted
in note 2 above, does not appear to he
ambiguous or doubtful on its face. Certain
classes of municipalities, incorporated prior
to April 1, 193-1 are given a right to adja-
cent tidal lands, subject to the "preference
rights” of certain previous users or develop-
ers. The April 1, 1964, date is the date by
which the eligible municipality must have
been incorporated. Once a city qualifies, its
entitlement is to tidolands “between the
mean high tide line in, or forming the
boundary of, [the municipality), and [the
pierhead line, harbor line, or other adminis-
tratively drawn line)". Wc think that this

5. Set* Slate, Commecrcla' Fisherigs Entry Com-
%l%s;on v. Templeton,  P.2d 77. 81 (Alaska

6. If the parties present arguments based on
Ieglslatlve history, the court reads and con-
siders them. We have rejected that formula-
tion of the plain meaning fule which mandates
that we must disregard all legislative history If
the statute's wording is clear and unambiguous
on Its face, North™ Slope Borounh _v, Sohio
Petroleum Corp., 585 P.2d 534, 540 n.7 (Alaska
1978). To do so would overly restrict our in-
quiry. since. reference lo legislative history may
rovide an insight which is heIPfuI to making a
udgment concéming what a statute means, id.
at 540, and since words are necessarily Inexact
and ambi U|t,¥ Is a relative concept.” United
States v. United States Steel Cor?., 482 F.2d
9, 444 (7th Cir.)._cert, denied. 414 U.S. 909
04 §.Ct. 229, 38 L.Ed.2d 147 (1973).
Consideration of the legislative history may
demonstrate that an ambiguity, although not
apparent on the face of the statute, does exist

with respect to the legislature's use of a partic-
ular term. However, If not, then we must ad-

here to die generul rule that if the language of a

does set a lateral boundary, as well as land-
ward nnd seaward boundaries, for the
tracts, contrary to the suite's assertion.
Thus, the facial meaning of the statute
woultl indicate that post-April 1, 1564 ex-
Bansion by cities which were incorporated
efore April 1, 1964, and are otherwise eli-
gible, clearly creates entitlements to the
corresponding tidelands.

This clarity of Iangua?e, although it does
not preclude the court from examining the
legislative history proffered by the parties*
does place a greater burden on the state, &*
the party seeking 10 dissuade us from giv-
ing the statute its anurent_ meaning, to
demonstrate that the legislative history re-
veals some hidden ambiguity in the legisla-
ture’s usage of terms, and resolves that
amb%t_uty In that party’s favor. Otherwise,
the sUitute should he given its facial mean-
ing.

Here, we find it unnece_ssarz_ to address
the parties’ lengthy legislative history argu-
ments in full, as the state has not convinced
us that either the language or the legisla-
tive history reveals any ambiguity. Each
parti/ attempts to extrapolate its des'red
result from the history of federal, territoi:-
al, and state legislation passed conceming’
maska's tidelands.7 The fact is that no

statute i unamb_lquous and expresses the in-
tention of the legislature, It should not he modi-
fied or extended”hy judicial construction. Cit
A Borough of Juneau v._ Thibodeau, 595 P.2
026, 035 .31 (Alaska 1979). ,

Thus, although 1t facially’clear and unambig-
uous. . iatute does not preclyde ihe court from
consideration of the qulslatlve history, it does
Indicate, that the couft need not eXplain its
conclusion h?/ reference to that legislative his-
tory; the P ain meaning" of the “statute pro-
vides. a sufficient basis on which to_rest our
decision. AIthou?h we re%ect the fictitious no-
tion that the court does.not consider the Ie9|sla-
tive history, we think it remains frue that the
court need not address the legislative ,hls_torY In
Its opinion If the stctuie. even read in light of
that legislative history, reman s clear and un-
ambiguous.

7. The steps in the legislative history are the
1957 Act passed by the Territorial Legislature
(ch. 184 SLA 1957% the 1957 federal Tidelands
Act passed By Congress (Pub.L. 85-302, 71
Stat. 623, 48 U.S.C. §8 455-»55¢); the 1959 Act
assed by the new Alaska State Legislature
E:h. 169, "SLA 1959); a 1960 formul Attorney
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economics ami business. These studies dis-
cuss the utility of various bidding methods
under different assumptions concerning fu-
ture oil prices, costs of eXﬁloratlon and pro-
duction, and especially the expected field
sizes.  The Commissioner's knowledge of
expected field sizes was derived from geo-
logical reports that must > kept confiden-
tial " pursuant to AS 31.05.035(c) and AS
38.05.035(a)(9).

In addition to these studies, the Commis-

V' ek |

V. -U O LIIIC

information at the Commissioner's disposal.
Finally, the Commission r- had to come to
an agreement with the * nited States on the
bidding method for the disputed tracts or
not lease the iand a' all until the title
dispute was settled, its the state correctly
points out, the maximization of economic
recovery is only one of the objectives found
in AS 38.05.180(a)(1) and must he balanced
against the statute's other objectives.

sioner considered eighteen other factors . #*-V  The Alaska Public Meetings Act

such us the number of bidders, the division
of risk between lessees and the state, and
develogment efficiency, In Kelly V. znmar-
cllo, -'86 P,2d 906, 912-13 (Alaska 1971), this
court acknowledged the complexity of the
bidding method determination and the ne-
cessity of the Commissioner to "evaluate a
number of imponderables within his field of
expertise.”

R. Is the Bidding Metlki * for the Din-
kuil Bunds Tracts Substantively Val-
id?

1I7) The ﬁlaintiffs contend that the use
of the cash honus/sliding scale royalty
method for the disputed Dinkum Sands
tracts does not achieve the obLectives found
in AS 38.05.1,50(aHI) and is thus unreason-
able. More specifically, the ﬁ)lamnffs claim
that 'his bidding method will not maximize
ecc mmic return to the state. They cite
sov Till studies showing that the cash L>
nus/sliding scale royalty method will max-
imize economic return to the state only if
there are not high quantities of oil m the
land. Considering the extremely high bids
for the Dinkum Sands tracts and other evi-
dence of commercial (ljuantities of oil in
those tracts, the plaintiffs conclude that the
Commissioner's choice was inappropriate.

The plaintiffs" argument is untenable.
First, this court must review the Commis-
sioner's decision at the time it was made
and avoid any postsale analysis. Second,
the plaintiffs ignore the studies that strong-
ly support tin Commissioner's selection, and
tliev did not have access to the confidential

It, The lessees contend that llie disclosure of
the ronfidentu.il mqormanon Wouléj destroy tile

The superior court ruled that both the
Agency Advisory Committee on IAic-ng
AACL) and the doini Federal.'State Beau-
ort Sou Task Force (Task Force) were
within the purview of the Alaska Public
Meetings Act, id that their actions violat-
ed the reasona.de notice requirement of the
Act. Those requirement* are as follows.

(@) All meetings of a legislative body,

of a hoard of regents, or of an adminis-
trative body, hoard, commission, commit-
tee, subcommittee, authority, —council,
agencg., or other organization, including
subordinate unit- of the above groups, of
the state or ani/) of its political subdivi-
sions, including but not limited lo munici-
palities, horoughs, school hoards, and all
other boards, agencies, tu.,t-mblies, coun-
cils, departments, divisions, bureaus, com-
Missions Or organizations, advisory or <t ym
crwise, 0f the stale or local government
supported in whole or in part by public
money or authorized to spend public mon-
ey, arc open to the puhiic except as other-
wise provided in this section ..

(e) Reasonable public notice shall he
given for all meetings required to be open
under this section.

(f) Action taken contrary to this sec-
tion is void.

As 14.62.310 (emphasis added).

The superior court further held, however,
that such violations did not require it to
void the lease sale, ei'ing two reasons: first,
the court found that it was not the decision

competitive nntine of the sale  This contention
IS'S pportednb> the recor(?.
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of the AACL or t  Task Force to lease the
land, but rather t at of the Commissioner;
second, the court found that the record
"reflect;; that there was opportunity for
substantial public input at all stages leading
up to the Commissioner's decision, and in
fact there was substantial public input."
Thus, the court concluded that the violation
was harmless and that any ruling should be
prospective.

The state and lessees do not object to the
»ourt'a final conclusion, hut contend that
the advisory committees were not within
the purview of the Act, and, even if they
were, the committees complied with the
reasonable notice requirement of the Act.
Kaktovik claims that the violation was not
harmless,

A Are the AACL and the Tusk Force
Within the Purview of the Act, nnd
if so, were the neusonahle Notice
Retiuireatonts Su,isfied?

[81 The state’s claim that the AACL
was not empowered to address the lease
sale, and that the Task Force did not have
important responsibilities, is in conflict with
the record. According to  Commissioner
|.eltescho and Thomas Cook, the director of
the. Division of Minerals and EnergP/ Man-
agement, the AACL was originally founded
to formulate the miti%ating measures for
another lease sale, but later was given part
of the responsibility, along with the Task

12, However, as the state points oat. it s argua-
ble that a strict public notice requirement ap-
plied to every meeting of advisory committees
such as these would interfere with' the admjnis-
trative process. The legislative history is silent
on this point.

13 AS -14.62.312 provides it: yertinent part.
éll the governmental units mentioned in
AS 44623 Oéa) exist to aid in the conduct of
the_people's business; ,

2) 1ts the intent of the law that actions of
those units he taken openly and that their
deliberations be conducted open(ljv; ,

3) the people of this state do not yield
%nehr] sovereignty to the agencies wh. e+ serve

em;

(4) the people, in,delegatin? authority, do
not. Gglve heir public_servants the right to
decide what is good for the Feople to” KWV
and what is not good for them to know;

Force, to formulate mitigating measures

and stipulations for the Beaufort Seu lease

sale. Thus, it appears thai the AAOL and

the Task Force were “advisory" committees

X\vithin the meaning of the Public Meetings
ct.

The state also contends that hy including
a representative from the North Slope Bor-
ough on the AACL, adequate public notice
was given. However, according to an affi-
davit given by that roiir ivo, he did

not give notice of tht meetings to
the V||Ia?es of Kakto*l jsut or Bar-
row. Of the numeral. tings held hy

these committees, notice was given in only-
several instances.u

B. Was the Violation Harmless'.

(9)  Kaktovik argues that it does not
matter that the ultimate decision to lease
the > ucr. made by the Commissioner.
The- r*ct should he >ead to "void a decision
based upon the work of an advisory com-
mittee."  Furthermore, Kaktovik claims
that the Commissioner was not truly inde-
pendent from the AACL in light of the fact
that he was co-chairman of that committee.
Thus, considering the strong public policy
behind the Public Meetings Act,1l the Com-
missioner's decision should be struck down.

Kaktovik's claim that the Commissioner's
decision was not made independently from
the AACL and the Task Force isreiut'd by
the record.¥4 The Commissioner icceivud

(5? the people’s right to remain infonneii
shall be protected so that they may retain
cgntrol over the Instruments théy have creat
ed.

14, The fact that there is evidence indicating the
Commissioner made his decision independently
of the advisory committees distinguishes this
case from Town of Palm Beach V Grail/son,
296 S0.2d 473 (Flu. 1974).

In Gradison, the town council ag ointed a
citizen's plannm? committee to advise the
council on the Tormulation of zoning ordi-
nances. ~ Although the council held a” public
meetln% fo announce their final decision,  the
court Neld that since the advisory ,meehnﬁs
were closed to the public and in violation of the
Public Meetings Act, the adopted zoning ordi-
nance was void, However, in a later decision,
the court clarified the Gradison case, statin

that the council in Gradison approved the ad-
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advice and studies from various state hio-
Io%lcal resource agencies as well as from
OCSEAP scientists regarde possible miti-
Patlng measures and stipulations for the
gase sale.

The record also supports the superior
court's conclusion that there was opportuni-
tK for substantial public input concernmﬁ
the lease sale, and in fact there was suc
input. In March 1976, the state held the
first public hearings regardin% the Beaufort
Sea lease sale. On March 3, 1978, a call for
nominations for the proposed lease sale was
issued in the Federal Register. Nomina-
tions and comments were requested and
received from the North Slope Borough.
Kaktovik and Nuigsut, concernir.g which
tracts should not Ik- included in tie " de.
Following the call for nominations, a fo nutl
tract selection meeting was held in  Wash-
ington, D. C\, on June 13, 1978, which in-
cluded representatives from the North
Slope Borough.

In May and June of 1979 the AACL held
public hearings in Barrow, Nuigsut, and
Kaktovik to solicit comments from officials
and residents regarding the DEIS and espt-
cially the proposed lease stipulations. Prior
to the issuance of the JF/SID, the Division
of Minerals and Energy Management met
with representatives of the North SIOEe
Borough on Octolter 16, 197P "0 discuss the
content of that document  Finally, more
than 100 written comment? were received
as a result of solicitatic.i by news releases,

visory committee's recommendation in a "pure-
Igceremomal public meeting.” - See Occidental
hem Co. v. Mayo, 351 $0.2d 336, 312 (Fla.
1077). Furthermare, Gradison did noi involve
the overall public input discussed in tin- follow-
ing section.

15, Alaska Rule ol Civil Procedure 19 provides
in pertinent part:

Rule 19. Joinder of Persons Needed for Just
Adjudication. o _
tat Persons to Be Joined if Feasible. A per-
sir. who is subject to service of process and
v hose {omder will not deprive the court of
urisdiction . shall be I|0|_ned b (2
e claims, an interest refating to the subjec

of the action and is jo situated that the dispo-

sition of the action in his absence may (il as a
racticaS matter impair or impede his ability
0 protect that interest....
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federal register notices, and distribution of
the DEIS.

Accordingly, we affirm the superior
court's ruling that there was insufficient
ground upon which to hold the Commission-
er's decision void. "~ —

VI. Is The United States an Indispens-
able Party?
[10] ~ The state and the Untied States

contend that the superior court e.red in
finding that the United States was not an
indispensable party.15 Since the relief giv-
en by the superior court covers tract.- whose
ownership is disputed by the State of Alas-
ka and the United States, the latter claims
its interests arc adversely affected. Since
the superior court did not tailor its relief to
protect the absent party, and considering
that it could not Ik: joined because of sover-
eign immunity, the United States claims it
should have been considered indispensable.

In State, Department of Highways t.

Crosby, 410 P.2d 724 (Alaska 1966), this

court elucidated the test for determining

when a party is indispensable:
~An indispensable party is one whose
interest in the controversy before the
court is such that the court cannot render
an equitable judgment without having
jurisdiction over such party. The deter-
mination of indispensability or lack of it
involves a discretionary balancin_g of in-
terests. On the one hand, consideration
must be given to the possibility of render-

h) Determination by Court Whenever Join-
der Not Feasible. 1f°a person os described in
s thdivision (a)(lz (2) hereof cannot be made
a party, the court shal| determine whether in
equity"and good conscience the action should
proceed among the parties before it, or
should be dismissed, the absent person being
thus regarded as indispensable, " 'Die factors
to be considered by the court include:  first,
to what extent a judgment rendered in the
person’s absence migft be prejudicial to him
or those already parties: second, the extent
fo which, by ‘protective provisions in the
judgment, by the shaping of relief, or other
measures, the prejudice can be lessened or
avoided; third, whether a Judgment rendered
In the person's absence will be adequate;
fourth, whether the plaintiff will have an ade-
quate_ remedy if the action is dismissed for
nonjoinder.
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erroneous  construction ol stafutes: It is not
necessary to identify personnel when conven-
g executive session ﬁo cnsrder personnel
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record was unylcai as to whether’ defendant's
lotmation of final intent to decline, to offer
plarntrh‘s new contrarls, constrtutrng "Irg.il ar-
nn’ which hy statute had to lake place {lining
public, meeting, omirrcd durrnq portion or
defendant’s first meeting, open In- puhlir, or
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Pl Pl o v Db
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er-ic al (1077. Kv App) 551 SW2d 25

Unis'ersitv of |.oujsville Fouiidaluin was not
public agent ) witliul open. nieetiugs. law where
Inundation was treated liv resolution ol an-
A(flitf puhlir apencv ratlter than hl arﬂrnn ol
Mrcrg al legislative luulv; meejing ol founda-
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slaliile whi'te meeting was ailemletj In ... 1
ul mt'tuTu-is nl' (maul nl liustees ol Univiimis
ol Louisville. aduiiitedly a public agentV, meet-
ing ol loinitlalion to consider election ol mem-
bers to hoarri ol trustees was plupcils Hosed
session nodi Lexception to open mt'eiings siai
tile relaliug  discussions enrufrrlr]mg appnuil
minis o| uulivitliial ineinhet Ii-i-|oiiinal
ke Louisville Imu's to S 1) vrsrts nl Louis-
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ointment of p
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ir Irodv when |
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noun, S nl si. nmnrv 6X tomroo W Ere

ialuni of certain ;ififilicants Iron) consrderatron
sessions, and also
as ot "meet ng" trnder sIanIe
uorum nr "walking uo
lion testraining defe

er vroIat on of open meetr

Imn spetilit conduct which
null ItmntI lo have vruIaIetI o en meel-

Fast Hal

HtI 11 8L, IaApp) 105 So 2d 148,
sidered. Jist o
0r position 0
pcrmcntcm 0l schools violated open meet-

drsclose names ot candi-
es where 1 nnIIee made
live session. as
thil not milit ate di
IderoIate any candrdates rrg t 0

375 Mass 127 375 N|\2d 188

Sthool roimuillt'e (Iustd 5esSion
lo denial 0 teac er'
| eave was nol subject to

ng. 1aw.
SHpHihh itlgvel FIAMIE Y R0 oraiEe &

Meeting ol stinml immiiiiiry,
exenrtrve session to disulss sal
drnnus Iot rertarn umi-uinon emp|

teII to rIrsr nss srale v wrth Ie

union pEISOHUG

aining _djscussions w e groups, A
gen Sc ho mm leaur?tpnpllrtway?
{\/Ias)s App 226, 380 N 2 25 nIrng annota
ion

.Crty cguncrl rinsed {neett vq heId to discuss
city fes enrar pol Iﬁ/Y or nt RO yees
su |r]ect to Open Meeting Art, and " was not
withn statutor exceptrg ermitting dosed
sessions Tor "strate N gtnratrnu Sessions
connected with the egotiation nl a collectjve
bar arnrnﬂ agreement nen either ne otratrn?
ﬁ] f a rinse earrnq Statute pe
Its” clog rf strategy sessions on}/] when negoti-
afion of labor agreement is In progress, or
about to commence, and negotiati ns Sessions
refer to actual collective bar%arnrng sessrons
etween empIo%/er and empl yees Wex 9
ounty rosecutin Attorneyv rauger (1978

Mich App 107, 344,

Open Meetrngs Art precruded hoard of edu-
cation fropt mleettn In a r| sed sessrpn for
pur oseo eva uatrn the per ormance of pres-
rde t of junior col e%e and superintendent ol
e ucatron where touph statut permitted
Hdose mleetrng for pc posde 0 Iconsr efnng
ismissal, suspension or disciplining o
uthnc crrlr ?tP cré tfgere was mi h%srs |91 antrcr
ate_application. of dismissal, suspension, or
|sr| FﬁPr In this ma(rﬂ Armunpv Hoard of
Edu atron (1081) 11 Mrch App 798 34
NW2d 760.

See Channel 10. Inc. v Inde (pendent School
Dist,, 298 Minn 306. 215 NW2d 814, infra §9.
In"class arljnn brought hv leather's adminis-
trator's associations a arnst stlinnl drstnct pro
eedings. hy school flisl resulte
ﬁrﬁnugghrngy til severa\ hun ea prnhatrnnarv
Iedathers nnd reassr%nment 0l la n? rprnr ci nI
mrratst tive employees H lelate soeﬂ
rnthn wrt uel erson el rms so as to 1
Wr n sauor exempiion undri IC meet-
|aw Imi | steadm fctrons teﬂ<enpa roceed-
|u s were policy detisinns with respect to pro-
grams and administration twhrcthhould have
een.derided In open meeting Mandaor
junction to (LMtarP Hrture viglations o} ﬁb\
meeting Statute was pro erg eni w ere
there Was no prnuI that sl hoal hoard rnnleni-
pated planned, m even |hrrn|rncrI lo roydurt
é/ IItn meetrn&\;ls in mallei violative of stat-
amr niniid.ijtuy injunction un orn actro
aen y sthmil hoard was propey| enre
here actrons tutiMjtnit'tl massive icorgaul/a-
nt ruginms and persiuiut'l ul laigc metro-
Ev district amj fo requite therr undoin
ould create administrative and liscal chan
trn S ||n Isiirt h th wou ad\{ersel
tt pnhin “inlelest Hudson v School D
9, MuApp) 578 SW2d 301 (tiling anmila-
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limes' bargainin sessrons

ﬂrsrnssmus of neqotratrons erno gur-
ua equrre

t in siale labor
e conducted as open meel m ﬁ
oard was_"public govemmenial bod y wrt |n
Tt 2 0m E
iml

hat ﬁPnrn rights or public emp? !
osr pub’rc em(g)lo § |IougI|I roresses,

ose 0 lic"eye and ear:
|nn an bring’ exce tron 0.a¢ aﬁoplred lo

aw Wwere no

ol e L o

Involy| u X rel.

oar dépz Utilities pv Crow |(11?711 0
a

W2
SI emaii am b hool Dil.
[ron 320 A2r| 07, | fra éNﬂ rﬁfng aunoll

Open meetrng sialule drd noI re%urre |hal
newspaper IePorcr be allowed I-
amrg sesslons  between ﬁc OPr o ang
ratlin's' ninion commillees, though filial bo,ai
approval ol ronltacl umsi' lie given hi open
meennq lalbol v Concord Union Schoal lisi.,
LI N 512,323 A2d 012 (riling auuol.ition).

In. deil.iralory judginem arlinn seekin
lermin. ulon wh)etderghreenng of boarg rg 8 -
cation wimh was nol held” in public was In
viol.Hum ol public meeiing sraI le. Inal courI
|utor|edly construed lan uaP ersorg]
m.ilins," m_exempiion povsron 01 pu
menm% Mamie lo mean mailers rearnvq
|scrpI| I o hiring or dismissal of emplovee.
smce Iiteral ad ommonly uncpicd eanrng

ﬁersnun mallers” is ut so limited. Sial
v |1n.mile/ [107t»| 80 NdM bOK, 55I't I|2d 171

mes.\ 'vast Windsor Kegioual Hoar
llutiuralﬁm | Windsor deaioye) Hharg g |

Schoo ? did, util violate o r] Eublrc
meelings .ul when |l tarled lor_exeeulive ses-
sion I

distusy gersnmrr mailers; while 17
PPn? s wen* enlilled rasonable nolice
0 linu ot oard in consider (lin! ermrur
[«dl], Iarru s laied . lo dernnnsn |||e ang

[hot il |m then gan in ret 183 Pﬂubrc meell g
011 beliall ol adversely all'c tde ovees

v Unron Uoinilv _Regional lligh Stlinnl Ho, mI
%bl Huralum (1077) 155 NJ Super (*4. 382 A2il
[

%e IIonm(an3 ) orﬂplon hrkeT (10/7) 155

v
uper 120, 382 A2tI'413. 9 lija
CIosed meen 0. al whit It bii.m| ol dili aiiou
adopief| resoliilidii Jeiiuinalmg pLi | IHs pro
palitm.ijv_empl

vmeiil as.sericiar Vio-
'rrar“rrno.d yrahr'e .rdrdraeh s

Eguate]amer per ance, Cole v W IIIJ
3'32 A2 h

ucaliun (1077) 155 N|
I'lle iiiimuisvioners wh urro
olu'i-Hirelings law anti who mliodiiietl and

70

Qyers by ex-

adopietl resolutions confirming creation of ad-
mimsiralor's posrlron al rinsed meeting vio-
Ia cd téprr] meemgs laws, and exce tron hich
allowed tlosctl meelings (or mafters rnvovrn

emno ment 0 zW pointment of specific p
hI|r olficer. or employe Was noI
ﬂ)lrcable wherf no discussion ot any s ecrfrﬁ
liter or employee was Involved: ‘fact dia
crmlrnmn lesoaition . wa]s ado ted al subse
Ipien ic «".-cling in elforl 1o correct open-
eeIrn vroIaIron as..mil sulhcieni to cure
since law rc drplrrcd dial sutli actron be

rn tie novo and__Imifirming action

Hrere prrun Qilgblon v Hoar Frr
o&rng (g 88%) %tr revgu er ?rS%

In pan an an 178
St o0k % MReTo20 h

Ed sed meejing ai wl]rth hoard ofeducatron
voe o te{mrnae employnic hOf teacher was
VIO atron 01 sialule requiring

public_bodies. be open 1o “public excep

e eeérlrve sessrons 0l such bodies, where boa r
alled lo” complv with Mamie's express contlI-
limis precedent to rnntIurnng exenrtrve ses-
sion, I'mcc boarg’s ?cnnn of gnnrnaron was
nulliiy. ‘Sauna v [.intlciilitiisi Itd. of Fducaiion
(1981) 107 Mm 2d 207, 433 NYS

See News I Observer Ilrblrslnn}o Co v In-
leiim Hoard ol Fruorrron 29 NC App 37, 223

SK2tl 580, infra
School hoard inpcrlv lieltl cIosed meelrn S

lor purpose ol..interview mg applicant for pos,
mmpo{erloennllmdem 0l %c oofs since (5) en
Meelings law peiutiell dosed sessions for
ton]strderasrltronmg a?relh Isemmsgrlers r‘emplogle
ilistipl | | v
R gp 06 SKzrszsfy
Where Sunshine Law allowed _defendant
||[n|td ol etIu alron o meel m exeeulive sesaron
il whim consrderrn([; renewal of
nrrnraors ? \Plrmnll inmut-jinirc’t| ea} [ters. fur-
ie] sa iloi provr ou auvvrug nnrls %
demantl "p drlu |emug i no aP ?uc
sessions bu rnIrer pen me obe rings. oi |er

unmalit! Till-1i liew,| vFunnrer
tal IF.ncl til Lducalim 11980) I’ Ohio Si 2d
102 1b Ohio Ops 3d 411, 405 N T2t 1041,
See Masgi v Caiilou (1980) 02 Ohio App 2d
IM., .10 Qhio_Ops 3d 373, 405 NK2d" 731.

mtiiitin oveir, 55.

SusRen?ron ol Polrte nllicer, timing exeeulrve
?eisro nart Supel visor's meerrn
allure In comﬁv with township oitlinauce |r
%Jnnng polite nlott'is It leside erlrm lowvuslii

vrolfate viinsbint' Iaw where snspeusu
pan o oar 's tousulerarion ol ?eé
IrIt II a aiuvi ollitel and meeling was nudmi
lis_siamie, [eske v Uppel {BIer Township
(1979 Pa Ciilwvllli) 403 \2d 1

Meeting ol tils countd al which evidence

al meetrntt;s of

E’e?lr Fﬂ?\/tlu?entlanl Ir\ pg“hmlsl rgﬁgn pall? lé }]Sh]

r] dmg lo suspension of golrce officer for COll-
tiucl tubetoming a poli eman was ob arnetl
was ugl rieﬂurre 0 lle open Io ||o

npen-incel| 9 aws where meenn It
exclusion Jo rnve? ations which"would hﬁge
ate In. Frerudrce of person’s reputation. Mcllin
v Alliiifown (1981, Pa Cmuvilhj 430 A2d 1018.

See Nageolle v Hoard oI Su rrvrsms (1982)
223 Va 259, 288 SK2d 1

In atnon alleging wrongful Iennrnalron of
eruBIovrnenI Il Wwas held dial romplianrr with
e lieinenls ofpuhrr meeiin Mam was no‘

|med whcie’ minl rbararlerire secra
ngg n vandr Counrgﬁ Com rsarones

dismiss Fiilnll lre mda OICa%XECF

tron session; Slaluie  wav

exeeulive sessions when fonve coPsr er
aPpomtment el Iovmen fit smlssa 0 B
ollnct “or emplovee. Kirk v "ifite Colinty

File Pioir'tiion Disl. No. 21 lll i) 95 Ws*a 20
109, 030 |'2tl 930.

Pomion ol legiilaily scheduled meeiing from
which memheis ol ‘geneial Pulrln WEre ex-
cluded anil dunnP whith counly comnussioneis
met with Inral [ederal oIfrcrag anil disetissed
av Llabiliv and allotaiing_ ol

(Mnr? possr le promolnm anti

Kees was exiempted Irion
orArrnon oI oﬁaen lie meerngs Si uIe since
il inyolved "malleis aretru% app ornﬁment
eniplovmeul. m |sm|ssal f pulilll " Tmpltivec®

Poll louiist'iid Publ |sh|n9 Cti. v Hiown™(1977)
18 Wash App 80, 557 P

(c| Derisjons with rrspeel Io parIreuInr as-
scrnblagrs lieltl retpiirecl (u lie open o
public

(nituil ,n Finiiomiirnlil Qualm was guv-

Afiuiiirui.il ageiiev within meanrng ol lederal

sunshine Mamie leiiiiiiing all inei‘lings of gm =

inni jU, aei'iitit's In lie mien 1o iniblu exit'n|
bn, irilain exteplerl |vPes 0l (?Irnr%s pI' lIrKr

n | ni be rinsed onrmvrnac L |L.nlit n:

Lili/t' |I| li.imy. amr IIurs Al meelin FCfI ol ”t]orlrm Il

were e u ihal In-

Vo ved dWheru litnis. anr? PVI nss?ons amon? Its

or resuIIrn? In joini_Ton-

lumls, in-
|sm|ssa| ol

tnr? |?Joosr ion Nl nllicia 3/ usrness,
Im mmg erngs rnvolvrn avlvit |csr

|eu P.Lilit. Ie(%lr Enllly l 1U'AVp$J°6'”$ b%

||v.| iurrra ialilVv

Nmn i Regnl.iioiy Uonnnivsion laiied _in
piove ili.n brrtIgeI meelings were lawliillv
-losed in pulilu. wheif Sunshine Ail contained
no expiess I'xtepiiou lor btulgel rlelrberalron%
ami wlieie no spetrfrt ilems tlistusset! al meeI
i mgs. writ exeuipl tlinn open meelings icqtiiif-
tiftiil m>is in (lisiilv (losing pinliims of meet-
ings mi imliviilu.il and paidrill,in/eil basis,
(.,mm>uer | ause v Nm leai Requlaqu (aim.
(9821 218 App IK. 252. 571 F2tf 921

Hoaid ol etliitalion *supeiiniriidaui's iimlri

" were "meetings” wiihin meanin
P ?re meehngs Maﬁ r]gs tIcs iie facts daq
ormal action” took place y no such conf er
e ces where me bers of board were (Inven
8 otice of _conferences ami .mos at
ten ed, wnere conferences w'-c belll irgular
amr where agendas were extensrve and
Included many mallets it. ater acted

I In reqular ant special puhlir uicetiu s
ﬂgBV A o b
Public meetrn Mamre Was vrolated b school
hoard and, IIur tnl errvg arnrn |re
mejil between school boar eath sso
clalion was vor notwit stan % || a
ment. was adopted 3/ ?]c hoar
meeting, where school hoard nier m executrve

sessron with ne otratrnﬂ earn in review g
res of negotiations a d clemniing §olrg

strateq anti_hoaid ecr ed In piivai
[nake its Tinal _offer wr] (}{v rtbeletl b
acbers and siibseq uen adopte scho

poard In public meetrng Lrttleton I'dticaitin
rshssgnpzrrlérapahoe Conimv School Disl. (Uo)o)

Meeiing of ten reloublrcan members. til 15-
inrinber board ofalrenuen with oibei epdblr
cans who were mil members othoald of alder-
men and one noli- |epuItI|can lo |I|smss bud?et
ary mailers, was imblu |hcr'hrl nd mu
tus, S0 dial ‘public iiviiif, lakiuil ul muiiih's

‘an ii'tiii'lmg nl yoles wvcic let

Male Mamie ||onkmo vV Fieedoui nl _lulni-
Mrnhnrr (toin. (1979) 35 Conn suiip 117, 413
A2d 493 [0t frf

Where. eIev n out of tliiileeu nronrbns of
tils tinnitil w owere inembeis ol Ii"liintialie
[aily. mcl with fity mavor, also a |Intuitral, lo
llisttiss status ol rIImrs Ilren bemg ade In
Stae Ueneral Assemg lepral slalliies
wldr rovided bafrsu n vliith my, ibi’ mgh
immer, was an mi/etl lo rmpos ‘and_y
ler! wage ax nlaninll nrwvp.pn was niil.1w-,
nllv de \ted armﬁsnm 0 silLILJlieEtitliy- News-
,&%%8 0.V Mt anghrn (1977 Del (.11) 377

Since ii wes sull pari nr Iegrslatrve branch of
iHI'rmnenl, ~ctniniy scimnl™ Imaul __alll g
Irasr puIrrraI capacit vrﬁlalcd pultlji me nng

sialule when il messed hearing In Irath tleti-

sioli Uannev v Hoard of Pufilit lisiruilion

(Fin) 278 So 2d 250
Resolution ol riji/rus* plannin

adopiet! ai mrunulrlrc urtenug lown council,

was void all Initio since etiutinivsion's lumljnn
reached stains nf hoard or romnussitin dial in

llei_m acl legally musj .com iill_sunshin
?aw Palm Heath ><r Crahrsonp&éla\%% S0 23
Ar'r'“rtr Ll i

rIPySunstre ’er rcrplrsrturen dm rn(m]e

romuussiun,



rnlinralum look plare at breakfast Hireling hr-
inrrn imiii;ul applicant*' rrprrscnia‘ive pn« 2
members nl i '111111*11(1L ailing aAS a tmiunillee,
ami iin* Lhi llie Hireling Innk plate ai a public
inn (Ini nm make n "pulilii" s\ilinti meaning nl
|a||||e Higrlus* v ilow/c (Fla App) 2'U Sn 2d
|mI| iiiicni dial alleded dial elected ills emu-
linutiinei met v.uli oifier r|Iy r0|m|ns3|nn| IS ai
lerimg jioi open 0 h|if mes, €esen
ITF]Q Il IIEIP er al daa 4|\ mnuuIs
swne? fnde sal 0|pu - 3
im'iiilicin[ il %onn ISSJOP nor, i n mdhq
iNES one 1 W\ﬁlr olfirial ans" WE‘"I
aken . was Sl |nenl 0 chafg adon o
QSlulnsItlugel MV\II Wollsnn s Stalé' (Ha App 1)2

I'lihlu ineeimg sialule was appleable lo
nirriiugs *d ilinens group ocgaiu/id In rill
manager lo aid m seici(ion o' polue iluel.
when ids manager ulili/nl iHi/ins gtoup in
assist him he rrealed "Iniaid" iiiulei staiud*
and lie heiainc “agenty" under si.uuie Kimsr
v Reno (1I'17(1, I la App 1)3) Mdli So 2d 1211

Open pulilii lI* mgs law appled in parole
revruaiuiii meelings ol paiole ami piolianou
ioiiunissum. despite argument dial ionsii.miis
ol Ihal law would ronsdliilioiialh los.ule ilnn
cm s piiiOMines ol exeeulive IN.unit, suite
am exciiune eoiniiiissiou imild he Healed on
mmmillions ul obedience m laws nol miousts
lecm svidt stale imisliiniion and, dienloie,
(.iiMimiisMon was rcrpured In open in pulilu all
meelings al which ollirial ai is were In he taken,
im lulling meelings lo deride issues nl p.unle
and iiiandalniv inmlidoii.il i(‘lease lesm.uiou
iinnet s U .iiMWiighi yIOHO. Fla App 1*11 37(1
So2d 118. ]

Ad tun idniniillet* of stall memheis rrealed
lo piep.iie :li-lijimi'(Inll,n limlgel was Ir-
lilied in miiipls silli pulilu Hireling sialule
In giving le.isoiijhlr miller In pulilii. In meel
mg in puhlu, and hy keeping niimiies, al
ihniigii nol .i Imaid NI agents, when goseming
dsllinnim ile'eg.ileil Irmlgel iespoHsihillls lo I,
“nullin® and Imiulion ol iuiniuillee le.u hed die

ol a lloaid while stall is uoiiliallv mil
imtllded wiilnn puhlu  meelilig siamle, skill
iliemhei* lie un linleil while nprianng mi imn-
Tilllci* wniih lias hern ilin' gaIelI auil'ioinv |m|~
ll.ills 'villitn, governing hndy. .News i'n ss

ITs ngg lai i (L Ison (1(182, FIa App 112) t|II

InIonn |I uuoll{nal ram:*' oI nun* un- mIms
nl [ Tnriomel miv ronnril was mitling 0
Islalise liody svilam ilieamug of slaljile Ietpm
Ing govermiienfal hmlies" Hirelings in Ik* open

thly when' puhhr usmess sves drhln rail
an (onsensns oh P ISSye Ss.n ea|I|e

Vnple ex 1el, Dilauls v Han 11080 1T 2d
I Il Hi Tl Dei O7H, 101 M".2d 73 ¥
00

Yllh z@%%n onS|sI|nq (f(f mulliliule of suIHeI is.
olls svere taken on ISSues, Ninnio s
an* made of lopir* discussed, and al whirls
pulls are made, I'Mrpi upon Imiuilnuiiinn
dills made, secundid. and Iajned, al in'in
un Lnnii. rel essiite. Inn nm uhnirmiie_ i mm.
nnline il Nillllu~ liieelines law  Reeves s
%llcan* [anisli Srhool Hoaid (1.a) 2Kl So 2d

School iiiimmltee Ihal svas holding pulilii
e.iinig on charges agalnst prim ipal nI si hool
hmll[li:ﬂ fipengnaic aiIaIuIe In going nun
exeriitive Session ostalisili
hioH and (Havairigi nl siti(‘imlrridrut n| srhnnft
lull in tiiiliiv as shun |I|M|r m enable avnuV
HUI il 1 i -un mu' aiMinsi, ptm-
wiji.l. dtsrliaigi . Iﬂm I |I| | u.n (I||n|I I m
I'M'iolive session was lluis |n|||I0prI mil tnin-

1Ll In"..eljlitli] | ihnv 11l l
Itlt Wﬁf]ﬂ.nnlt II"I B n|V0|I||[I|nhmﬁn{h

«ijn rIIrIrIeIEfﬂ i.inne Im pulilu liimihiii nn
win'llidi .d §In mlij I|e dismissed in nlli-
Il wiw (1 IIi |

ol \i'liilie. n 11(Id| Madss Appl 11 I NF.2d (>13. ewvsii

Whete. pmsiianl 1o ad| ournlrieul Hoald ol
| ommissioneis (onv ned ai. "I10 a.m. wher
immiurs icllctlfcl fhal . roinnnSsioners an
inimiv rIe|k svne gmscm nd dial suhdlwsn n
s 1oiuliliouall grnve and VIEI? atnial
Ilisuni svas m d |e |r|n|||I 2h30 i aIen?oon
n vojr mmU| n lelephonr. "meeli
‘ook pljii € 8 |e ined hv operE Inn nogn]ass th
in liaimsvoik s hith nu'Cling svas“held. e .
hv eans 0| lelepliove tonveiSalion, and due

||| dial one toimnissioner svas not In-
ume ol meeting, Ii was mu open" meeting

dolﬁdp”leduHHFe' e I?d'dn"dm” i

. K
27§ N\W‘zﬁy‘ s i 11070) 202 Nell 31

Meeiing nl_lown hudgei lom |I Isvlnth
|||0Muneq1d]anons wou?ng Ionrjnluem loi ar
non. lis volels ai an|ma Iown meenR|

leipiiied to he open InO? lleriny v Nonh*
wood (N1il) 2H2 A2d HOI Qtling ann0|an0n)

/oning. houd ul IdJ isiiueiil. Eu
hods" Within' meanm(f Suns |ne Ian
Pranted puhlu ngll To svilness all phases 0I
I'libriulinn ol F uhlu hodies (im hiding. (lisfus
slon and esaInI 1jon ol Luis),. svas leipiited lo

dp lir meenng foi Its dIscussmn levicw,
m|d erision on t.Ajuiiee aP |cat|0n urhel
nuue. pnvale session wills snlinl or mmP
FH u'h hnard a“) IOsed v.uianie syas nol getml
ed. s Ixte 0 Sunsliine Tasv's leipmr
mi'u ol Pu Iu im.clings where ihejc svas no
d|s|t|sswn end|n qun| paic 1l litigation
oii ilit'l éi s. loyt |n nllnr ict'-1 lirni
Iun|ege and wiuie Iu iallons d| mil dea

IR consider re*p«ili-

sviiod. 11S NJ Sltipe | cd arginal
err romily plannin nd origina
ralY\eg lor mee| pswﬂ r%emlheIS o? \9|rr|]on)s

?ged]glceusssOIm”zﬁF I'”'dpdc"v"eISpII”s”BrJBSQet

housing rra . anI slilnecpicnlls eancelled
I“ﬁe”Ig ey g 'IFeIIIj' CIeIIuI’ed' L Ceals
éi ;f gvolvmg similar Falnes Was Cvi-
ends uen?ednowco%r{nnﬁ\%l [%IOSISIOIIS of

_ correr|ve SC0 ” ag ans Sc”d“ﬂ taE’as
unnzmeenng would he deemed nuht

SﬁWng i 37P dedtum5|er 11177) 183 NJ

ee Caldsvell v lamIn mi (1(278) Tirl NJ .Su-
per 281, 3IH A2d 5L, 57|h|

Inadini aﬂamst fue dISIJCI and. tommis-
sioners, pLmiltlls were ciniiled n injiilulion n
msum fnline comphanee **uhnI]J nlu meelin s
Ul sslieie prior ~meelings Mo ann

htidgrl and oilier lire d|3|nd Inallels "hail_heen
held in p| 1S SII vdhon |_§;| Bg guhlu nolitr ol
mclmg 9 oald” 0i Fiir Conns.
(71118 N Supel 131,103 A%) lid

lwo ter%orlels sve|e unlawhlls excluded

10 memheis qf ciiv. cou cil
Ignfkuvs scﬁed)uled suu? lI'wimi® al sshl ILII
wele dismssed Ans lopirs ol mIen sl and whi 1]

weir sihccliiled I0|n da s ||nr earli tegular
0|||U|I rﬁeenng Imee w of/ |I|n
oard whetein mem e|s (olledise welq
deuce laken doling puhlu healing, applv. Iaw
d leaeh. com|usiim alg covered' Its |mn1
ol ifitasI-fiidil al mm el clnilis’ exclusmn svilhm
“Smislimr_ Unv® Mamie, and iheieloie publir
hi.is lie exiliigrd: hnwescj. pojtion, ol prirer'tl
ms I|C|e Mlinin J ,ds densl ms are an
re |mu idup.I an n lie open (I
Orange ounlY Fu |camns IV 0
IIIVI'[ Newspapers, Inc. s Counril of Nesv-
1107K) 00 "App Div 2d 10(2. >100 NVS2d

|I’num staled cause nI act|on und rﬁ h
s sjaulic wherr 1t svas allege
ose esslon me| |m mayor rom lliee on|

||Jg sB‘Ié”rII ||?un§h|%h Si hoo andSICHnH 0SSld

ﬁnpn%ons m hm me| ililu

unn Was_ini'srii

Milili*ds, ol me| |m? svele suill djal the would

imimaiils anse al public meelilig  Oneor]

Syl s ol [In.nv,is Netvspa ﬁels v Hoal

oI linslees 8107(1 3d Hep') ti* App His 2d fil.
112 NY.S2d 02

Wljeie_ Deijiimmieii nj.ijnii.i ol myinlr'is ol
ills {omit 1l held tveekls meelings In dist uss

WIHm 3. nir-m n
-pirsy. nn(II)hr "ahd " sole opngnu I IM rnilliriL

uni, lie exilmlrd, Winle Renmrr lir
memhegis did mil possess' Fostel to hind cil rc
room jl. unir| conehided thal n was. minrc
sy [hal safli oniiis have hinclmg aiillimnis  in
mrein in consider n pnlilir liculv wnliin mean-
g ni pU|I‘U Hireling slaliile, sinre ns |Ie|£n i
nMn S puhlir mtj Miilr TeTRAHre
inlrndcd hi jllort (‘ntirc (Irii<iDH iii.ikmr nm.
«I>V'T|d| ]| I [fetiu.il .t<l ol vonng hi rvcnitinii
~o[oln,i.u"cl, lLFhe il. m aelogmlﬁ imhlj, mA|
rinuu,- tiru e|nonal|r
('OuTTTil d|V|nIeI liinuu'ke,, "
Ajlu .d majnrlIV insle.icl 'nl m “un wn
drruied 111 raise loiiii ovri snlislam e. smlaliilUL
spinl ol legivlolive riiaiimein ami was rcw
'levied. as imiine. sime n ssas uiidisimlrd lha(.
H'lor'ini gvas pirsem ai..Rirer inceinip* in wTmli
priiiumei* simglii .ulmissmn. Siimlaiiv. cauTrn
linn dial ineriiiigs ill iineslirm Were IicIth'Ig-
iinnk ol political inn ~ *
Tnrrrer cam nses~ should lie udenneled m aonls
To pnIIIuaI |na|uMIt n| legislalise limls jeaaick~
Ti'ss nl WI ” It Ennssejz II]Ierehs Fxnnpnnn
‘meeiing ol lleilim lain, nieinheis Ill_ill, mniin. 1
Tioin ||n||pI|a||e willi pulilu ineeiing ci.iimc .
u |edc'(l Hv ccuHl as Inn I'xinnsive delilll
liglll ol legisl.nive liHc Il
Y111 1PM I, (ill Hepl) HI Anp Hit ... X
NYS2d 70r.
Ciily rounciCs minimal ilisiussion* ol ills
hnsmess svilhoul ||nIen| I(l) lL.msail_ans dsugh
iness sveri' mil "meelings” gnsejiie
I|uh{]c Offlgtlers |-aw Ihlal Ielpgnledgesels meeY
i umwvoeoeno nei
@nnc ﬁ)ssTser aqthoug |nss Imald F/oﬂ
gi appeals could miidnd dehhei.Uinng in pie
vale session, . |hal pall ol its g|oree in s |n
whir, ns decision Was auuouuied
llidisidual mrinheis. laken tva* rrc|m|eﬂ In he
open o Puhnc Qiange Comils T'ulihiallous
IV. nI Ollatv.1t NEWSR/IapEIS Im sCohncd ol
Clts ol NesvthB 817 3113 NYS?
218, Mod d epM sd .l
NYS2d 81, alld 25 NYad 117 | NY*'(d Mil,
3.3 NI.2d 1157
"I'laimilig sessions" held In_hoaid nl echiia-
lion whe|e|n cnal reqorls sveie leceised limn
F loy eesaswel imn piospeslive C?I’Itlal
svere mil "exedilive sessions” oi "mIniul.il
thenu s" and should have heen open to
aubhc ulct open ineelings law . Kamlel s
oald o 4 F.dmalum ¢zo77) (Il Misi 2d 1105,
ae NYS2l ol o
Puhlir. mi'i'iimt sialule was annlnalde lo
nVTinhfii ol pOIMEy! TITIU @ my

rouiuil who IrzhlhnonHIIv ilir| |r1(< MMvI MSMMMS
'l hai weir ki eainc. hciorc

TIIdm Mimic* sl jMihin inecmiRs nc**|»nc romen-
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CILIMCT A0~ TXTITH 2 HTH =TT C[L212 N 10;
statute since rxrnipiion lor “[in ilimj tanrus
relcrs In tlinsr meetings ni_which_political anil
not (])nl)lr( tnmm-ss 1S clisrttsscTl. ami n-rtn
"conducting ;mi>lir business" within meanrnq
oT open meefings law includes disrussnnis n
anv |tonus||tmt mnv tume lickiu” lioiln-s al
regular pulilii meeting. Cily inznagrr ami Ci
rlegrﬁ haﬁ matulaiory gducy yof nnIn?rrtIR ubIr%/
and minnriv mrmbcr nt councr 0l anv and
all meetings hela lor purpose of enndmtrug
any puhlir’business and had to permrt ttoT.
and mrnorrt?/ pouncrl member t atts g
tneelinRs, Sfiolino v R an 118 % Mrst
1021, 131 NYS2H fifi-I.

Board of townshi trustees’ 'S ecral sessron"
for which no nolire was given and wimh was
held at ptrsan* resrdenpe of a townshrp] oIhtraI
drud Incot prars ﬁsngu c(r)nhel%rnR ope rn t e
%hroo szdtrb 3l|N12d IHi

IuIIIn liieetiiiR_statute would be apphrahle to
guhlu setvne roinmissiou heatings' where two
r more lommissioners convene and minim |
hearrn but consultatrﬁns ssith stall, deu eta-
1ons ptmesso ma rngS etistou. wou not
constitui nteettng within tarpre voice (junrom
IS not tecitiiiec a atis stage
Ing ol Rovernmg body |s not Insulted at am
sta? dpidu ilorv sessrons would, he eempl
untlrr srume suue in ev are %uasr iydut.il, pin-
rerdiligs ursuvruP oolite, pres
dence,” making o
nesses iiiulei ~oath and exercise ol subpoena
power. Appalei llian lnwcr (ar
vices Com. { W Va) 253 SK2d 377

|c) —Held no' required It? lie open In puhlir

J'ctletal I'lei-doin of Inlormalioti Aci exeinp-
non. gerlamrn tp mlerage.i'y and intr iagt-iil.t
nietiioranda and ellers vat applicable to dmii
lncuts volumaiily dm losed hv agent s to mem-
lers ofadtisory” committee and. thus aavisors-
torlnlrnrllre\e p f\ldlv held(plosed rneeAnd pursn

0 ial. Advisory. Coimnillee Act. where
aﬂvrsort oI ijinT rharrman dererrnmetYVthat
Aﬁtﬁrssrorrs toluerned Iniraa errr memo‘an

Luinn - Consumer

{ c
Washlitini, 175 App M’ 273. 535 | 2d IlfJ

Meeting ol the Board of (ioveiitnts ol die
United Stales I'otial Setvice, ai which teas ilis-
flissi-il  ptopuscil postal tale ioniunssioii
changes in gcencial revenue requneineni-i whith
could ii.it> given use to litigaliou was pmpcilv
tlosed to the public, where snth meeiing fell
will.ai language nl statutory e upturn il "the
Umitit>>ti. minimi. or disposition hy the agents
lion pm so.ml | >die piocedun-s in ft55 1 ol Irnt
litlt* oi nllieiitist- involving a tleleimiiialinu on
the retold alter opportunity Im a Iteating" (5

B2

Id since <omen-

elilalion oi evj-
teenrd. examrnatron of tvii-

v l'uhlic Ser-

e e “e\h/ »SF]TFg
I'm ur oses T sunshine rt in camera
hearrngs 0 Atomrc Safely and Licensing Board

to review private report”on steam supply sys-
tem to nuclear reactor, drnrn? otherwise pen
colisiivrtion permit ndjudiralory proceedi
d not violate section ‘tegmring erberatrons
coIIe i Irlmrt heading a n%
this cas 0 lu- open to pu ere su rvr
sion. o] agenty. t’he AS) B, did not have two o
itimi- NRC- meinhcrs silling on |t sunshine ac
uues 'mmeetings' Br aé;en n)h H drvrsrﬂn with
m more age E ﬁ s which is authorized
to take arctro_ln N L ara lggc lo he é)orenn
uhli v _Nu
AYth Ml O 5 gnpp I-HL/J ‘tté 0
ol I d332 cell den US 31
Id2d322 lOOSC 1051

Closed _meeting_of Bo,ml of Governors ot

eder |I Reserve “Ststem was nol violatio
ledeta Suns ine Act {tt USCS 5552 Z W |ch
irqimes tl.it meetings of executive b dies of

Init 1al overnment e optit lo public, since
Boat |opr,rV|v rmo rtj expretss exemptrons
N Alt's uitcim-ntv. whete. meelili
vgttrd |sr||ssrrh rmrfu\f\entr il Inform tron
omnturrR buarural institutions a”rd Boards
Minel't in legal procee mrt;t as well as genera
pulrtv In. rJtrrs and separation or meeting into
losed and open_sessions tumid noI have” heen
reasonable possible However. All's require-
ment 10t notice 1d meeting lie givcit at earliest
prarln able tune wax violated where Board de
ated giving nmue until tiler meetin
linicd “A C. Briket. Inc. s Board of over
iiois 0| Federal Reserve Svslem (10HO, DC Disl
Coll 582 F -Snpp 37H
I did

Sihool hogt r]ot violate Open MFetrn
Law m cxi hiding pulilif Irom meetings ol tex
book 1 valuation rntmnrtlge \ﬁhose membersgrp
was mu tump, vell ol and whose leromtiten
trnnsw re no mde 0l stIr ghoard Wash-
rn fon Sch oo ISt uperim Court

arii opa County Arrz 511I 2d 1137,

Cut council tlitl nut violate public meetrngs
law where, at nwlusrnn ol.p uhlrr earm%

g lication [m ((‘zopin ter evidence
In-ell grese rtrutr re ired into lari-
yiding .session tenrue ﬁ uhlu rneelrno and
dt mation fonta ing. imlin s and com htsions
enied ap prcatron [ |a|||| ms There was no
udhcanmr dial jruimjl d miter tha
flihciait- npmj evrdence prestn -t at pull
lieai m [9 mun(H look no evidence al rIosed
$essi0 tonm | an upon application
rlrtrﬁ all evidence had been ﬁresented al apulr
earrng, ami motion de yrnﬁ tion
was adopietl ai rec nvened punlu rnee mp
II%usr i'v Wheal Ridge (1*17* Colo App) bil

I'uli*u iiii-i-liitg statute thd mil applv lo exei

rial action at which, historically, only voting
members played roles ami judicial_atmosphere
that assured  freedom of éxpression to each
deriding oHirial t:m(imaged free discussion
which Was essential to hank and Impartial de-
IrbIelratlron IDu ontHCatte ICr/trzens AA ao \tr Drst
ritl ol Colum oard o] /miin ustmen
zDrst Crg App) 3% %j 444
Ciillege piesidi-nl's nrrrodrr imv.Uc merlinr*
svilh group ol (ollcRt- emnlou-es desiL'tiaied In
piesult-nt as ii-iurseul.ilivi-s ol colleee ati-rr
employees lor mitnose ol disinssnig v nioio.

problems ami simeestimis ielHint' to ersplnv-.

ees’ working condilmns tinl not viohile |inlilic
meeting law applicable to hoards ami_uninnis-
siotts. nolwillistaininiR that (liesiden! il tv have
rarrted out tlirei lions, orders and policies of d
hoard, where; v defrnrtron presrdr ui was nei-
ther "boatd"” mu "rmumission," mi-i-tiogs were
lari-finding expeditions by president, and des-
ignated Rimip ol employees was fat loo teinole

mar

333

Aditmiisltative ctimmiitee ol stale water te-
stiiirie Imaid did not conslrlnle that board's
governing body ang. t he administratjve
idininillee was not rcqtnnd by pu Iro meeting
statute to lomImt its business by, pulilii
Ing. where administrative rmtimillee <e
have aurlrmu}/ to make derisions Im m_. .. .m-
inendaljous to Jlie* hoard. and administrative
cmiuuliiee was trnt t-uirustrd with fotmatiou of
board's pulilii: IpoIrtres Idaho Walei Resource
Board v Kramer, (17 Itlalm 535. 5H I'2d 35

tie* tatute re uiring open meelings I'm
u% |es that rgrervegor %x end tax gornds
Seryice Cpjumissimi whose tn -mly-Is

ter erverl L dii-in did not violate open meelrqu
law whete ut tit-in did not const tute t pe 0
tax tcieipl and dishmst- menls coull-iu aled
H}uler st trn* even 1l It iven ét agls’
etaI nrrrstr non Lastwo atsand (1980
sjr ﬁ)p HT'S 2d (iH2. it'll den (Ist) 303 So

Labm relaiious . rmrum 5100 rnrpr rly ImunI
Ft tils was II- |sn|9n atPar

svli-p- tils. held R it eolferlive r nmng

X ssimis mi basis Inal executive sessions woul

vroIate open lileel mrrr law: open meetrn? lass

dr nm ti- %mre nego 1ons he romlucrid In
I-lI-1 men v apot Ri-lalimis
(. Mass App) 107!) Ailv Sens (515,

3HH NIl 302

Stale hoard ol -thiraiinii did ngt violate
mpell-mi't-lings law In failing to ptoviilt- si hool
boan| with tippmimulv to ri-spong to tepoll of
"lin-1 teimmueriding that pitiposi-d li.msler ol

with tarr and |mpartral hearing |if afcffrdaficc
svith 1ull  pano procedural safequards
guaranteed hy statute and state hoaid Should
mil allnsv parties or nnuparlics lo address it
cmuerttrng merrts of molested rase. at ublrc

m etn}g I(lJCaartrlmo F8nratrpu th{Iéﬁlrrgpp 585

Iuth meetm statyte wait not. violate
where durrnF tt?ess otJ ub\t\ﬁc1 meeling caﬁg

3/ board rgng commrssroners certarn
r 0Prmrssrmrers and others phcsen tciirod tﬁ
oining, room, door, to whrc Was open at a

trrheswbno one being exc p}ded where .infor-

A %versaton X commrssroner

ot ers wit ence Io enda Item bt

w ere no formal actron or soIe was laken trrrIr

hoard of commissioners rec nver]ed in rer? a
essron brIIowrn [€CESS. ﬁ

TR0 202 Neb 352 271 NI

Where. mayor and councrl ot borour%t held
"open rrrru mee]t]rn t* which nir of
rent tominl boat ere rnvrte new paper
reporter was propcily excluded during discus-

sion nl ossrbﬁJ ent ‘control ordrnanp%J amend-

ment, Woodcack s Cala rese (1977) LIB NJ
«Super 52b. 372 A2d 1178,

Meeting_between individuals sslio, rouipiisi-i|
eIIer Irve rnaorr v of scssrrar anilimjiv and
Ihn.1ls ol teHarrmem ol eﬁvnotmreural Pd
ectron lo discuss terms_of adimijisnaosc, order
was _not type ol megiin wrthrn pm vrew n|

stabile, Woodbury Daily e s (*lnm
ter Coimlv Sewerage Amltnrr 1977)" 151 NJ
Super Kid, 37(5 A2d (517.

Meetin ofmalmrtv oI?omrty sewage amhot-

its. svith répresentatives ot Deparimi-pi of Knvi-

rormu -ntal” ['roU- ctron to discuss_ disposal . ol

su gL svas not . "puhlir- within ‘meanin
hlir meetings statute where purpgse 0

me ting svas I iflojin amhoritl ”é ntheis ar\d
not to Iae olirial actron

| tings y Cltimesler otmv ewerZde AY
Ilimits 1978) 151 NT Supel -

See ran&rve Counts IuhIrraIrnns Drv ot
Ollasvay spapers Ness -
m gsh |I$|J7H till"App Drv 2|| 109 101 NYS2d

oanl of education rmimiillee meetings svere
mrP suhIJert t0 pu ?u rm tn]rlrlg statute: commu-
ters svin not "pulllii bodigs" since quinmy
svas not required to Mansart busrness and
rouuun ees slid mu transact urn busrness

srnp2 ¥ Jrvere nut |ven a horrt
e llu.It derisions, Irt nerey ma
trrertr alols to entrre hnarn Dally Cazette o

v ||t I_Colonic. Hoard ol Kdiuaiair (1 979 3d
Degp 57Ap Div 2d H03 -112 NYS2d™ I'M.

ee Otange Coumy I'ulligatiiing Div. o On-
ass v News%apers Im. v Counril ol Cily of
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svilh learher's union, arid_.srhediiliiig of classes
was not formal anion_within purview of S
shine law where no official
anil no decision had h
ler. and the extent nrarlinn taken was djsms.
M svliethey or not marIers should

placed upon agenda of public ‘hoaid meetin
%%ge v I'mins. 28 Pa (rtuwIIh 139, 307 AZd

Hankmg Hoard (Colo App) 952 P2d 32.

Whete Mrmrng oftown board Wax tnndutlrd "Siinshinr  Liw" di

Irrrrrllor? CI Inrgevr

and actua vole was taken and announced
linil puhlir meeu

aw requrrements
Misr 2d°852, 129 N

_In action haII

nol_tequiie that all
nin-tinigs hriwern - puhlu 1itihts rommistion
and 1ts'stall he made open to the puhlir; where
that rnmnussrntr rnfor

olicy had heen set

there was no showrn

imﬁ(tv We sr |

ises, Jnvolving
heen esta rshed In arrnt-
sraruenlary trust »r
at trustee meetrn S,
dto consrder cosrn

mumis-! Irtertsa at
mi  master
;(;laft(;emrcal Co. v Ma

ron crences and drsrttssrtms thsvecn drsnut
and commissioners. al wliirlt the
not er hut rommis
-m Insist- action d
jms requirements o

‘idge. 22nd Judicial DrsI (Tex Civ App) 500
rl 039, eiror refttrc.

In i lion against_State Hoard
lor violations ol
executive sessjon railed lor
aIroureys advice with tespec to
rvate consultation In
dv and Its attorney,
gt nev sessron ot an item o

iwo-liom |ueincelm
lircr] to mee wnt-
0pl-0 t-lileigem s

See nigcliny v IIowze (FIa App) 291 So 2d
pra §01d|.

come with II'I II'I

counril meeting Ioom at tits h
small crowded unite or mayor dr
citizen tohve certar actron n
mrssron ecared vor as vroat
sent evidence th

Il tome wi rn defrmrem 0
rrquucd m nrtler lo lender Iom hanie sv
statute marntarn V. trnrwr
| trustees were
uaIs Moreovel, p
ure sreulred dra courl bad

publir holls as

person was ex-
mrssron m meetrngs
ms. 238 Ga 180, 232 SI-2d 01.

ra sun hrne lass" tines not re
rrof oven.melital mee

Pnguns frne (i

ur ose oI se kin

|scret|on unr Io P i g

en af  meetin

e In violation

sraue tur ber v ImreIr (1981) 109 Misr 2d
MO NYS2d 180.

tarI S ive bar rnrn

it an I-im- I'

w ere th oug
tdinmissiotiers were. tdsually
Imuthouse, commrssrmrers svere ernposvered |
lares and meeting
In_one rnmmis-
railed 1o avoid

ten’ notice icqtilreiiti-nls 0
and nouetuerg -mv meelings Rogers v State
p/omerrv (1981, Tex vApp [lilt

athr in P vet Cal

r nvene meetl
ed to, which was held
home,, Was hurriedly
Ioss of state funds and there Wwas no evidence
that meeting In question was secret. Dozier v
211" Ga 230. 211 5K2d 853.

ainst ttly challe
IC exp endtrnues
ranting summar

gI gom ratn)tJ
aw where gcuurn rssue ot fa ena act

uircim'iit that notrc
ours rn atIvauce oIf

A
pSpt ReerI v Rrrhmoml (I

Crts urnnt I was in compliantt- with Sunshin
Il posted advance writt
wolkshop 1neelings on tity hall Imlleli
ether wrth subject rnatler of meetrn

L in tWO rtewsrarers I rom

re Iran Qne in rvrd-
meetrngs referred
d meelings Wherein g majority o
uhrr 0ds met peisonallv.
r was S ouhnale lo (ais
had no aiuhnius, euhcr
aclo, lo make_ hiudi
Inleiiailonal Assn, of
Ih0||u (1981. OkIa) 032 I2d 1(18

uaI person an

]1) SuHrcretrcy of i- oruplrauee

Posr rerrurnalrou heating .
uman lo qits |

open meeting Iaw ang
iherewlil| where uree
|Is alter notin*, and
aruroumed in_ detalled lerti |eaIe 0I I|m|||
and tel'liiumetidatiolis, s igned lo eat [t uu-mh
0l ail's case, Magstall s
IIIeeker (1979. Apl9 123 Ariz 130. 090 P2d ['»

'(-llijit filtered into hfIween srhool drs
rur and pi rsaIe cni
ornrance 0l resear

services. lor. a ee
HrreIrng lioisiotis ol aIIIIe CaliliH" IaSchooI

I A lehit-
S|3I§ool Dist, 30 Cal A|||| 3t 10, 111 (al K|

enial til tltarlej was rnvaIrd
plv with P>t Inee
II rt rtque was malle
ine rsS g(r:ttlot]ops u(r)n ooIrce Was
h)k e h

tommrssrouers a ranted to drs

rnaI court erred In

hoaid who heald |l
h|| wher sraIue drd mrI Kv AIII>) 582
"| srae agencies . om m
on rtin esred £ase” In. arcrn ancc

J hot vro ate open
Mrddua Ixammers (19 ) 51°0r App 17 3, I|

enrv as deIrned rn

as sr ool oar 0i sr 0
LBIII Alt-1 “Sthool

sIrm ol nniailmi- nr
n some schoo

Fart that tnt eIrn s wen
mrtwrlhstaudrn

rtre requisite sIatutors o u

s Rogets (1980, M<) 119A tl 107
S c Sthsan st redrI Rivet Townshrp (Minn)

207 N\V2d 592 nifi.t i 7]a].

Xho I Joard's d|
sthool [ii"gl,ims_an
hi. anorda e with o osal’
I'jinm’ politic mee

w LarrnI uu
oIhu oI drvrsron nl
Im liven arlinn to

mgs al wimh vote as ta en mi apr'rca

proval drfrrrrtract with aicFiTicriliaFIjfffiTt
violate public meeting statute where nolire
0 meetin was posted at_high srltoal. tourl
house, and post office two davs ljrfore inrrliiig,
where notice stated that agenda for meeting
could I]e obtained at ptfrce of suIererurtHrdrur
anil where agentla Included notic ISCUS-
sion” svilh representative oT nnbiictinal firm
and staled tiat surh disrussuin "should. result
tn determining whether svr want this rojupans
or not," sincé notice dul inform publit” that
agreement with architect was to lie discussed
and FSIbld/ entered into although Ian%a%e
was nol mode! or claritv._Hanks v Hoa
F.docation (1979) 202 Neb 717. 277 N\V2d (1.

City complied with agenda [eiptttemenls ot
open meetrnP law- where ordinance creatrng
ss-aler dislrirl” was scheduled . and tinfed o
agenda at reqular session of tils rmirull. then
delayed fin ~ consideration one  week, dul
scheduled arid noted on agenda fi-i ‘[ain’ meef-
Ing. First Assomblv ol God Limitlt s Scotts-
hiull (1979) 203 Neb -152. 279 N\V2d 12(I.

p)mcrzppht did . nol violate ohen meehnp
ral ist- aH guate [thitic to cif
zens f meel ng al wimh salarv im tease ortli-
natire raising " salatit-s ol crtY nlhrials, was
Iasserr]I dwrltere trturuur paliiy ptlh sh%d notrce of
s schedule n( r I megtings. ordinance
lrcen prevrougslygtrﬁtlrnhdI g r«su 8
ordinanrc was printed on agend ao rneetru at
whrch it was P sse even thiough Its pl.uemet
n agenda was dour at last rtunure Donatog
GrIts (1981) 178 NJ Sttpt- [ 128 A2

In arlinn chaIIenpe valrthls nl "speiial..rea-
sons vanance glaniet| Its- linanl ol adjusiiir-1ii,
pvarntr 'S argument that ?elrbe,ratrons timin
hoard ~erteonslv tared exenitive st-s

swq " violated ope]n megti g law laiied because
{rn ir was not haired from meeunq oom
hose who wished to hear moved closer lo
coolercure (aide, and as required, detailed
minutes were kept w rch svere mote I|I]|II ade-
g Ftte and provide detailed in until ol t e
berations." llu anrchvllrnou li Cliuuril o
r7h757alon (1981) 183 NJ Super 21-L 113 A2

With regatd to meeung in tils' counril chain-
hri, \(’thteﬁ {n ovetllow rt| svd rrfr att%pdar;]ce re-
uired that. some.. meinlier ublic. he
?Ig 9 ;n <I?at"e rIrt]atuIlr)prCs mee?ltnwluFslltsatctoeme"deﬂ
uage in publi [ u u
o et janosage in g tSiftig shan he

litg, that™’ |erso s so surtrgn
I/H inrlled lo attend and ad hern
lolalell Itrs-sjit-rlvt- 0f srze oI uowd and Itini-

[alitins id im-cliig nail, hiimhijiti v all jii-iii-
ht-ts of public had tun”lu-en alloweil In iliant-
hers or within Brefence "I, tououl jiu-ltlheis;
nowever, tom! [u-h Inal Ihrast to "allenil and
listen" was lirltei init-fjitt'lcil to” tequiie that
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excluded or arbrt[élnly refused adimimtire, anil
ilial nnrunt; COUIO hoi hr "closed" lo publrc
tuc-irfnic. meeting in ciiv conned chamber was
ch'cined in have mei reimrcin>-nis oi public
turning Mamie inasmuch as Hireling wns belil
in hail designed lo arroinnclal’- large tnunbci
of spectators in whirl), when niiiiihei ol sperla-
lois rxrcrilril raparilv of iiall, elloiis were
made in allow those who roniil nol gain rn-
[ranrc lo listen 10 proceedings hv odiri means,
i.e. ouispeakcr and ladio broadcasts §niiriri
re/ \ Al)ii(Uerque (1981) *10 N'M 398, (id | |'2«I
30

rIure of county exeeuIrve oiluei o hold
urn hearrn id hol eu el | aﬁponrorunenr
lan rvar rje public tieajun, In minus
rsuutc satisfied si,muon  rejiiin im nis and
ere oaron fopen- mcelrng law,  wimh
had erl lo Invalidalion of carlr i veisiou o

m&mﬂhh”WWW“
[ lie (1ounly egrsature [*IH

N%I igf+f 1 st;d) R I|\A102daBF v

Wlieie n ahr o gduratron voted in exerulrsg
SSsIon W et enew lea, lung ronn.I" I an
lien pulilu Is annormred with i hoard mem-
ners present dial vole was V| m lavnr ol non
renewal, ublr animuiii e en Holﬁ]sahslrcd
Ir, pnrem 0 en mee sane 'vine
ol ealll membe he. pub |cy as sune an-
linunceiileni  made rI ar a? each
noatd member_ voted ﬁra a oma
Siale hoard ol F.duraliiiu (1978 0 Ia fHn | 2d
1358.

Nome provismii oi iipi'n meetings law re-
ipmeil onlv substantial |orupI|a|||e [lieiclurc,
72 bonis piior io day ol meeiing was suhsiaii-
tiith  (ouiplied wiih where wide segmeiii o]
puhlu WasS inhumed h\ news media id meeiing
more than 72 hums hcloic das nl meeting, anil
nohies were posted Im approximatrlv Id
hours hithuc day of nieeliug and were posted
31 limns lu'lore nu'cliug iimmieiu ed. ieijune-
meui Ihal notice stale place ol proposed nirri-
ing was substantially rnmplied will, wlieie. al-
IImtrgh nuiire slated |||eeI|ng place was lo he
“arlmiiiisiration huildmg". anil siliool disni.i
owned no hiiilding known as “adiumisliailon
huildmg", iwo principals' iilluos and Mipcnii-
lentli‘iil's olliii"s were inamlamed in high
school, .mil disliicl ado Hus weir usiialh ion*
dm led in those olfires, and any person desumg
io aiien.l a meeiing would have gone lo onlv
huildmg ol anv sigiuhtalirr iii.imlamed In
school disiiul hi lown m wlmh ineriiiig was

KcapproVId of school supeiluleinleul's ad
Ilillisiralivi' iroig.illizaliim pinuosal, pm mush

66

1on Asso. v harm's, 83 oiheiwise reg

. n arIron In owners of pr
rovement district. “al
inst Ilieir propernrs tna
rerIIv found. draI n
mos law on_inred
who arrived haIf an hour before srhediilcd
rmally discussed assessment, bu
aken nor collective
opuse . was made or réathed
y}arbnus [.merv v Kaw-

A Irons Iaken do d session hv
necessa nu

cIarm IhaI staIe Ircensrn hoard hed seerI
iirnsr revocatjon
used o Sveie una

or enormous pun Irases and distribu-

oI Heg r llaium
50 Il De 355. 131 NT21 1112

(amlrads fm learhers and a.Iminislralnrs

57 [MALK.drl KIHOI bIe even if open meetin

't| View Ihal arlion is not invalidated

hoard ul film alum's lailme n lead aloud
names 0i leathers who were not hcing.
-onnarls did nol violate open me
whete rst ol leu In rs b

S a
ers noI Ibern pd)
unnures o meenn

A Not lit Fa etIc Count
Sclum| Drst (Iowa) 01} NW2.1 723,
IumI hoard dial drscharged su
mr violate open-Uieelings [a

swas arIarIre [t.| ofl mu' measimi three Iroar

timi ol nnisi r
s |l majority o

Iaw when I reIused o allow ¢
rItcndame In tape hrml|
(vdhed IhaI ang

ut Inimical
lion havrng no denrons rand pieimliir.il eiler|

uld not nuIIrfy all
n meelings so°long

‘liisiees (1979)

memheis of Ine- member
meeling within meaning uf slaliile; aItho

m complatn tom| Toied pnssrhrlu

Ihal die one Iijee

il II‘I

K
127 Ar|795 5w 1120 (nr)

See WrImrn ton Federat
Unwell (1*>77.

Qpen Meelings Ael. does

Irdrtz Olrdpc hlérIn

sch oo mrsr es adonmer lo I

n vote orders IS sued hv rmrnrs
nsmg rmn sin i meglin

anrry oar O
pp 30 15, 17 " Dec LSS ol

s rIeIernnnaInrn lo annex Ian

in puIrIn should hor he voided simpl

prim mansion th ere Was
ol_open.meelings law, W
Diierims 11<18L. Iosva) 307N

ainst Iosvushr allegin
¢ In violalign Fr)d 0 g

nusr craiinn or ihrre . lI-
a svsreur of ermrnatron
le resull of eaill tally was
trvealed, svas mil”iiivalulalcd wlieie_ llicie” wel
Id. svdllul m rnrentronal vr

Fbr{r&rrlwe FI\/P

|I mas have been lei him al vroIa

r voe el lo vushr

in o en omo
a lols wrere onIy

i["acl ol rd im arrment
and where record

Ird in- nIIna ac otis la en

H1 DrsInaI<2 I VIIL.JIUII

nsr notice ol. meejin
place, idinars io r«*iiifi-

Iue Inr25 Io 15 urnrn n dr hernuru s

gnera |esess
rnrrmshprn glini errhea

flimlucted as all-lav._public hrannsg no srrre|
ballot was taken (lining closed session, as rarli
member's vole was uhr rcem.l. and delibera-
tive._session_In rgr slion coul have gen an
entirely lasviul ' e eeulrve merrn[%; undri pro
vision “of art had formal motion been made.
Olathe Hosprta Foundatron Inc. v Kxlenclirarc
Int,, 217 Kan 516, 539 * 2|

l'ossn_ hoard meeiing derision a provrng srte
tor sanrtary landfill was not validated by fact
ﬁ oro meerI)% oom svas Hnlocke bu
where [itrel orv liau man ator sarutc
ers re[bnr limel rt public
lle v re urreme\r a al rons Ia rn
al_uonpilhiu he “invalid,
where ovel SI ad been spenl hy Iand
owner in re draﬁnee on hoards ag mval hoard
\as eftop 0 rescind Its approval Sullivan v
(iredil Kiser Imvnslip (Minn) 217 NW2.1 502.
In peljlintt In taxpa er for declarator Jlt'ﬁ
jiienl “asking Ihal mdmame of Increas g
salanveof ItS mrvm lie, rIrrIaIrd vord rn raI n

15.1irfe .ol special meeling of lloaid ol n
given” to grneta uhrr IS ITi trnr
nshrne ’ﬁ Wa% roPrrIv de[tred reIref

re, al Iuui™ .plesiimi

vroFatron ol S sh rne -3V, Bresrmr quFtet\I\t’
ord rn%nce adopletl rncreasrng m.Ism's duties

IS saars In_absence 0f open  meelu.
shouId he iledarei| void was one which ha
never heen decided m fom 15, and syn maller’
lor 1lelcrniinaliou  hy 8rsl «usI/"skins v
Fayette (1980. Mo App) 601 ssvLM 716,

oning hoard's failure lo_comply wilh open-
ness of meeiing ordinance did, uni Siilate grant-
Ing of variance foi dog raiclraik Itarier v
Nashua (Nil) 308 A2d 817,

AIIhouPh informal  hipchrmi garlrerm ?I
hoard supersrsms aI whirh stall rcpoils
ronecrnruro loposed . budget. svere ven, mr
sliljued me svnhrn rIn ucr sra Ie
orina sence o s| |vr su u renr 8
m_good cause, rsoate rcrmrras ron

| warrant mvaIrdatrn entrre u et ad og

csse s (? 7 Mrs 2
675 11 20 Dep App
Dis '2d 790 121 v Zd

AIIhouh ro\;\)lerly rssuers allnrney and
liallu cngiorcCl were harred from meeying be
t ee crlv cmiiinl ami_<ily iiallu engrneera

rr ot.fiu.m.e authmi/.ng taking o rrv
as rscus ed, vordrnH ul ordrnanfe was mA

rne where pinpefty mviicis' allmney
nppiitimniy’ in rhre lijin engineel rn
rlr coimell; Ich v | awrm el Red eve
menl Agency (1(1) 302 A2d 785
See Na eoIe v llpaid nl S% ej visors ( 1982)
233 Va 259. 288 SF.21 123. 5

h| View lhal acliun is voidable
In anion hy lailmads and ['uvinmiiieiiial
67



HUHE UL dalll 1S 1abtliitiit 106K A idascu 1UHLE UI HITTHHY Wads 1l IIIt‘I phol= WIVIIt‘gt‘ altll lIITJIlp IC.1 Illvyt“ - GALE UL ICSUILIUUIE aUlflUTIZITTY Ut Ld. IIII 1dA UHIUQ.IV=
mil requiting Aimv Corp SO& hllglers 0hold | 0|ce in |ner uhiir plarcs a ][% ', on ere_ ol a5) Ica ( {inihrou t cd fo f[]ma act|on ora%\encpl v%| rérge(?n q
npnad|ua E10rv uhlir 'm l» disuiss jm %Iuen ing meelil f needel rations (1978) Mil NJ"Super 281 391 A2 590 Suns |ne Lavt; |ns %
chmcn nFoo 0l Broect \I\?h an agency n ol v nmn%J [ as In \%/het er oller in purcha e rIU|uI hoard VIO aied open. meetings acl hr allempl glve mandn ory g lic nollcc sm?
clearly vigl,tied us own pubhc meeting . re?uln real rxiatr_should be made musl lake place a|f|u ive lnunt n|?|<:| 0? |ar? news articles in two local newspapers faileg
Iens llieie should be agresumptlon in Tavor  open meennP and nol In rloscq exeeulive ses- Ienn| ne athers where Plans for |n| Ig satlsfz req nement tnaI court pro fdv belli
0Leao[lee\r/ l(/legr%nrm tlngp zag 233 allon ?r%"”au%ﬂﬂ?z‘ihgf rSd%UVs%“?d gr?fe%tt Isnu s%ellljret i Hml .‘?Trd dem]b‘ac'h”u”ncﬁt?nevgﬁﬁ a w reesrgon!i ?esgonns\llglle Wn?crlllor}eg luar&d}lorlgsr
F%dgslﬁ cell itm US) 701, FcPZd 630, 1028 meelilig whic me? led wn|| ?II S|a|m0ry re- Pmald clions were lo lie apgroved an wh en Penants lax payments hensnlrui Township
G Lilg | fiaon ps, v prtor REb Tt VAL 1T RV Sl B L el A G o 0 T
ee Lilllrl.o
%%dr”y S.hool Disl. (Colo) 553 T'2d 793, psuprat %crﬂo%asboa&/denm\ev%gnl v!'ﬁ{d \S\r/]nel;enpesﬂlutbl(lﬁ }Hglscoomp“%nllel r\]lé”h lsolnm% WQI i I|n eagl'z?r? mela %ﬂﬁber& Sglkgnwasuﬁﬂe mgﬁeg% nW”mn
noti
see Digeiow v llow/c (Fla App) 291 So 2d  ths. hnsslon | |||e| nmP renelvvall| oll eﬁnlrall ol eiﬁls(teqallr:allen(wjl: ||?5clengoel:lre lFlol\rﬁmn 3&35 Hg arlllr(m gseeklngrljélrmphmary |Hjlm/r|un ?gamst
GlﬂnZ‘,‘np.La.m.Jd gathering of'members ol_uni Hnalov\ogsrsdensﬁgrr\n %Etam rselngv(\)/ rner?lcralrrt]gvyk% xcused n IHS v Newalk hoard ol FdUC'“ﬁ ﬁtn”n ean\sla?)alsns\e%Ial strlr?\rgl%r}glr%ll ?n'e“%hng" rhglld
yersi fa nis and Ilim Fmpimee Keljijos ~ amoun led To ™ "dismissal’ vsidiiii meaning %%7’9\) il N]301 et s 399 AZL 0L aflit in violaliun uf*24- |IOUI notice re(wncmrn Inr
hoard held pimr lo_scheduled meefing 815 in |u|e equirmg_ open. mcumg {m maller 2t Super o liniiemergeury meefings Meag mui Ilisi v
vméllaﬁon cﬂ open el lass" and rgdopttljon g n?wpowumv Ifiﬁmglnn Bcem,\[)%)’%ezsg ApseeDnWPdleBS\{ lllélla lin 519%%7 it Dep|) 7) N%ead {a!i Shod Ass0 (MI A) 8Wasli 2d Mo,
L. motinji i stilio-q eeting without
Rt T SN T ——
slnﬁddngmalgsoh, |Bn 'Eh'()“ar(?‘)}orh%v.&dggg”e.‘i m. \2de% §: u v eane ) #n sta[BszeH apaitingms vPﬁlatedI public meet otherwise voidable
DI SU 1" il o, Bt Svs requited Whers omm|I|3|H|d|n rovismn in pulilu meeiin sialule since suili meelings.. Were nelt er In action by taXpaKers challenging validity ol
noard members laiied. In acquaint themselves |ay "dial a.li Y I dgble solel fO? ?nmlme i.i news media nm ujien n uh nc contract made by school dislricl”in"violation nl
lolly ssuli”let-[td nuclel | Iels uI tise and [ailed |av| a ? |f])nrsmsvere] 0\, Vﬂ',re re ?re ent, nOI gU|deI,|_n_e ol der |ssue oard open meenn lavs, In winch dlstnct responded
t co healing nlliiers oy "f ojilorm il au Lf g vall iwipli'meyialinii ol ordrr would hr dla viofalion nl open meeiiug laws was only
r(e) %egveR alle|Se\rN:t p|¥ nsas F.uulls (1**78) “lg{;‘)”vo?d ﬁOQO%;,PU"rZrdm'”m'm'B hv?,?r vacan%yr n10|ne9, Rent ”llznmn Assn. v R(e technical anil had no prE]UdICI&% eHocI |n dial i
au \pp 93 18 >3181 ik rflne legi Htcnlcnl '| puhlu a(!n in dwu News- E\ll{}dsezl”I%SSOhoard 1978) 18 Mis. 2d 312, d13 s cured when school | a|||e us al
pilpeis _where nolice” was dc ve|e In_'wo .

Comp|e|n nsise _zoning plan aloptiou o _ lions al later open meeiin ontrnr Was VoI
st b el il Sl 1 nedn'nentezcmeeogna'nznensn'en

sIaI||I0|s eql.uemen| o |mes mini- aligl school Imaid meelili
Hié“i %’n? yalllran Vd)kswagen I iKy) nmegvelsi%a in_ puhhshed nume nn game dav as hile educational consultant wes made dunng

Fsp t|||ve sessjon Ini” purpuse. nl. in ee hllglli'i v I'ntiell (I*HI) 109 Mis. 2d C|059ﬂ liegling, |and|W“ele cwdelmr Ihal Imai

lisi iph lion taken hs I Imaid elvuw il alls liillnvvm aI|]UUIII|II6UI ol 531, 110 NYS2.I 180, ( 6Je]. memneis Inieluled lo pass. icsoluil.m appioy-
AQANSL hictnan wt voidable. a5 violnice o one nu lingwas nm m violation ul puhly Dismissel nl plamil s o lion. legii'sim ing funiract al open meennsd did nit make
ontnandmo eal Jechic null i) g violaliun_Irchnical, Aluier] v Simnyxide _Uni
open meeiing Litv ssbere hlem.iu hi.ids ie- n% W liolwi Saangn\ a ecn' nu NUU invii 1N de-ii. M SthO ihstinl “limndeny SIIOOF DIS? 1980 Aonl 126 A?,IZ 173 616
quested Ili.il iiieeling he held in pulilu hm |n|e ial  miely lews. relale ‘In anv Ing tra_ liili >ml||III nd llolii seeklng replace %21 933, pp
A e A \elillrllnlll B”|V%I|VMIU|IIIISI(I:II 'Pna' quglld mavalll anu” III|gnl m |tEOS”Wu ﬁ]eﬂd| h|V tea| Iel| vlvas (ﬁ”% Miinnii\ of town council nicinhcis lailcil in
oral hi?eitljniveyllu?lulmgsln'felsgs ‘?n'““u'e nlglmniuoiedge?n wilele II Wi assumnl qlu Ievnmes épﬁlmlu Ygr{g\ll\? |e%rhg%1§ crﬁ'nm a.”&%{.d G/ne mrene““ iale cause. ul.ncliuu wlieie. although Pn?nudls
closed session aim leason IM secrecy, ami |n aP UaUS W”e aVa”able lot rewew J Il disi.nssimis 1<oumling, |||e evalﬂ ‘nm| ol ||(l] alleged utajiyily 0| lown <uyuit.il_had_.u
ssillimil adiipung million loi closed session in Oan memb er? linis, qucshnn ol indivjd- fleam i and icaxnns Im . qupaed linjuene- 0sed meeiing _lhal resuhcd in dl?mISSH| nl
en, public session. Reed v Kuluimm! (1979, Ual privn |m|d have arisen. SChOOl h0a|d dld wil 0? imm i | weie |m|d Fan prine nvalid — Jown mana er’ in vinlaliun"ul "upell ‘meeiin
%’ JApe 5|82 S\Vzﬂ 6Ei1(; liee ul Whi maL{/e\gnA” e o iscrnesﬁgn] n| anv Ymaldmr%em elxeenllve se55|?nd ann whehe slhoo OIISIIUI| e df laat\ll\llmela\l/:/gé * enmqllja(\:|l|||l a|sr%t?|||§ e e||||n
isi § Si nmimllee itman cleulv allempled. lo evade leqiiiieinelils o .
19S§f Il\>IJ s \ppS D NS0 813 5%||| I|e| le ””n |?|”8 ffua' v.iianry, wlieie o an meelings a|I hv holdlnqulscussmn al  ruiiplvin wdj A Xeuna v Coa F (?
Aineudingiiis 10 zniimg laws passed ,u me. i eV'an edeégtese Sllgn ”Ves '\?C SSSIIOHSmUélrJ” IIEeg&L m’\eenn l'eler v IIuwman I'uhlic Stlionl ~ App) 126" Aniz. 555. 617 12163,
ing ol zoning bn.ud nl wilirl pully was il PEce M dpsed Falnaum 13N e Disitii1 No. [(ND) 231 NW2.| 817. Reailupiigii_hy livexiurk hoard, ai public
pripeily “imidieil would he invalid in view ol 59"k {1yt See hem v lloaid oI Coveinms ol Regis- ~ meelng, ul"plan. In, dimis liiél  inspector
tuhhi lloaid Meelings Act's requiiemeni dial | |e I":"sis (1980, Okla) 611 I2d 628, Hired "open ilieeling" del'er| ol ?rewous exee-
puhluc| hoards glve uol%e ul it lueelgs I pe§65932/-\f3f88 AngflfghSl}'gnyﬁ/léﬂa' 115 N Su- §| . : rL#IVQ selssswnas\évetaerelnCllegrn]llulwncﬁllr:snmlss Was
rovide memheis nl public wilh nppuijunils in el W oiinii 1, WD, TEWAS approve guLl 1981
Re tesrn! so [hal d|g,_,r,a|| uhsen?epm muri in See Mlan-Di'aiii: Culp, v hedmjijsler 11:*77I di a seclfé Tan Imee pﬂ)nvan % 9, 613 I2d 712 cell den (US)
vshIE/h sinh - tin,nils ~i.iiis, i guhlu business, 153 NJ Super” I1'1. 379&2d 265%? H J lue " given dm u ‘wav likelv I 790| F 2d ||| 103SCl'1
qsgen v Inn 39 Mich App 219. 197 \W'Id Ailinn of townsh|p board in gra]mln van- nilsl ad avemge Iragei and 1S WMH \fI0|a'[I0n Aiih-'ogli sunshine law was lechnirally viu-
i 0 eleinnit ul lesi...,., Upeu Zp n Me Hg An Wil Al alimn-— | Hell win o, su;r)ennlendenlelell and hu.nd

? ecial meeiinv-_u| cily mimijl, Ielann llU meennd stallin” and” was void.. wiieie wm| lid I |uunn v Havens  memheis n"i privaielv mi al least. Iwu m.a-
E”' ase 0 Iand he I|u LivI'inelu u Tm av onou ol Ima me| |m ai wshi, I vanaii.e was 8 O aA 1637 [ sims and 1lfs' ussed removal nl Ininier dim_inr
ewage disposal FSEI i/vere invalid H ﬁame vsfaﬁ |U Jiled”m piivale session, even See peal Im'ii'i" UI héa%nsl Chillill ('l ol aluumsllali.in-ami ah.ililiyn of Ins position,
ginint.l pulilu nerfinig sialule  was wolate mugli‘infills ol pinpmeil'v.in.inie were 'm'vei (anwll 5) d 536 suhsequem Imard infion al pulilu” "inegliiig
OB 09



nsrhves g o oo —KE-**EC -l T T - s

rector |0 elementary school posrtron Was N0l & nyeyons . agenc anbl was tijeietore «unlect to WrST limmwi. uili ii'immiu WIUIL
agenr lic meetrn S Statute. Since t

ioid where, hogrd fook independent. fingl ar rown v Kast Damn R Parish tives|igniive commitices was not applirabic (0
on In_votn 610 abof(sh o%rtron hv hjdrnig Srﬁﬁ%| I|'|id0 {]1981 ot ‘3 2105 %“9 d fl fgl en- no agenda notr g requirements unger oardg education meetrng as coerﬁ)mrttee of
WHC ATV LS A
voire v IV
o vl aits g'e'g;',uoeo ”ﬁgaf gt ”},’(‘)%' ) tgfgp'eg thefﬁ to give hOnce o 5 ntent i onsu!erl nyin it ard.” Hoard ol _education  iolated . pthnt
See lloujrian_v Pompom L\kes (1977) 155  meeijug law. ami rn un tl ha t rIo ed %tenant union's lease nl outsrn% aju%1 ortv meetrnrtr statute rcrjuircment that actions re
NJ"Super 129, 382 A2d'-113, &(ijai. meet'nés Was_ nnpl % un rtr i n%erIVelﬁle rrg(rarerlalpegmaeppavrveﬂrr/ ane u\évulal ﬁond ed 0 enI{/J whete hoard ”rtvotrn t0 tIHI
Kale increase by Irver aulhnriiv ai meelnrgi gated xceptions, mc udm hearrngs oi dis- i hut then conen ot rimsiderati cimging it I-?rrelrnsecrsetatute %tgrted t}nwte
whrch did ot comply sih nonce, rovrsrons o Eharge. sdspensron of termgnatron il rmplov- PHAICS, QUL N 1o oIO{amrrs 15N Standing punlr fireling Statte stateq ti, &
onen meeting law Insular.gs snble<! of rates MLy o €NDIE TGAChers It 30 Fequestet Dist] 86 Cal App 30 915, 152 Gal Rplt 569, ~  chher statutegs CoRre e Iorgnotpce 0
as. concerned, was invalid, ami vuhsoruent teachers meetrngs rnvoIvrng personne| evalua- Under puniic. meefing statute rc ””” wull special mesii PS e u%t?on hoard's. aiving of
?trlrcatron attempled at mekiing. which prop-  ton of ndiiduel employee or consideration d timel notice’ l Meety Aiihhunlc  ohe s o olich ofgtwo
Iv"complied with  notice req grrements Whs 0| charges against. litem,“meelin Ffor putpose %rrlrsrnle@se NP hce % dor S?ate ]" Ig A R SR B U R i
|neIIerI|ve e, purported ralcaton toud 0. Interliewig piosp peclive. em A committee ovrdeg it coiite in buni whete  hoar Acancy s i Reeis. amee. ndar s
not 1m |ven ret os eriive operation_lo in-  minislralive or other sensitive positions, meet \ B dl g WaETe fl
th hoard att ft t crmuniltee ¢ arrman |rect secretary of syn rrcpnrct ive reasona e notire in order t
ltease raes. lor poer, sold n-ine ijeeling - nge i hoard atiorey 07 2 ineys 0G5S ale 1 puplsh It Ts capeble of beng  cfiCiluate the publi meeting salute, News
grsrnPA h |to r%trrrcairosn ,Ivlowet 528 rptgnlgwgr lrlrteg%ttlrgrt]orgntdo rglrg%ﬂnsgscgnallmard V\rlrlgh cons eFreF o pa tICU ar dav_hy committee r% r%server uPh Psrjnn terrm Hoard §r
e, Authority v Cly njSan Marcos (Tex P T o el ndegen Jam PLops, grtaératcehé:r%gggarangroéremagrepostt%d ot éarssen Kducatioii. 29 NC App R SF.2d 580,
Dist.. 298 Mrnn 30(1, 215 NW2 fess. . ca FSsaon unlwrhslnndrv sec llilliarv v Stale (1981, Okla Cnm) 930
86 [38 ALH3 1090 S oo DSt 195 o sen B it o BRI malt e e '2PL DO RE e ves e
‘ reach n..meeting "was_not fur
orWhere CIR/oa(rhsa e VI?Ede ré)i”errrn et%t”%ﬁ Sec Ren Stabrlrz<aBtron ASi, %, Rent Guide. ! edeaﬁeﬁgonatv r%)rnmrert Iq978as(3oloot 3] horgrtla%dT It Was undisputed that %ﬂ{m Oystrict
Eo”'”" "M'”Ut S ofall SUC% meetings shall In- 8@85 E?ahr 1378) <6 Wisr 2d 312, 115 NY52d 20 meetings {cldive o ailng 3t Bond ssue ler-
ept and . all constitute Ruhlrr records”, | WIrere hoard of edycation held meeting tron etion Would not hr set asid ¢ uher
and “all punlic recoros . . - shall he open Jo _See cnsalern TOWHShII% School Dist, v G wimh was not al usual time ol pIace and only there wes no showing dial anv ilieen
msoectroﬁ JEnsp Rer ic-porler. uhp s g'l Hl Cotp. (1980, Pa Cvw) 115 A2d 125 notce._of meeting. given in pudlic ues 0T yer” neld Ny trustees, 1 pot pose o riling
Litifeit ol city ha sta n<un vroatron \ ewnncn .annnmjiéinen| po te on |mllelin g ctron a g no statute requifed: trustees | %
ot sI,Utile an cose meenu o| ara mg In conyening an executrve sessron trIs |0iiii- hoa wrere meenng Was trial ¢ m\ ceﬁl such qrt litm t| %romas l(‘ Tex Civ
u’enr Oppoilunity | oard () cousn rale t ill complied II} pulthi meetLgd ﬁa in', wh en Bro tr v mvaIrdated ction taken by hoar App) -1 SW2d 270, emir rlrsmr
etrt vmenr rnsnnnrnaton at .wh otr(fn to. s0 ouvene trackedlanguage n| le nn% since nnlirr ?rven vroat cepiire- " b { boatd of lor sthool di
unuun were kept, was held to vroIatron oI silittle, referred o (pmlcd lan uae ol ments fsraIuIe rnanda ng dial gu ie entrtres i tem %Ot toa% 0 |thSte|eS or StdOO ISl
tteI and If ntallel was toA | srtegd elih-  specific exe pﬁron aﬁowrn% rscus lon, of "ac- h |o [ e]ehn%s |ver sona % h”C dCOU It . tape leconl procee mhgs Of
err lon would have to he hel eﬁrn Hoar tual or polelilial litigation”), rdentrhed jer il ten W Hall ad/ é198 It ept oar n exeout{lve SfSSqu against _wisfies 0
would have 10 lake minutes atttl make them agenda item to jvhirit sgenl exem tion a 19 App Div 2d 889, -131 NVS2 £0r1%v0 oar des rteh act tdat 0 en| meet-
avallable In_public. Abilene v Sltarkellnrd Pned comicil violated Statute In discussi Whete lown hoajd had heen muqumn it ecrlr)ea autt orized use 0 ta|p?
(1979 ['ex) 585 S\V2d 005, attérs [x-wmtl scope of exemption hut sinc ineejmgs on sritmil Hour of fown hall In rieef- conlts P TEIngS, I ot snnra
See_ Cameron Couiily Cond Gov. |eague v there was onlv one Viofalion anil com! did not ing Toom. whijli. wes aicessihle onlv hy asi end-  ROTISIOR %355%%90 e e ?PF”'re%r fers 4
Itinioii (1981, Tex (\iv App G Disl b et thenTrom that future_ violations would Ing. winding srarnase thus irudering meetings — 3cet at denied |
SW2d 221, §'10. follow Iheir was.no Jnstrncalron lor rnrunctron juaii srhle 0 many ol tne pB sicall Irau ere 8“? legislature nlecessan enrg Use n
Marsh v Richmiim ewspapers Inc. (1982) Ltp ed and where ‘town b a are f(l{lc e exaeulrvg U
89 |3H ALR3d 10911 124 215 288 Sl-2d -1 SeVblal months o1 (lalulojv_mand.jle that " rea- Poyeisog n9?r[rjeB|seI”592CS(\J/2d |951r9|c vdnr o
See Nageolte v HnartI of Supervisors (1982) sonaple eIIorI? he in tilg In insure. Ih%l meehn nre pp
See journal T'ulashmg Car. v biffield (1971) 2337V 759, 268 SK2.J -123. 5 1 b, an- held m Tatililies tat ||nt|| rrier-frée
31 Cur Bnhpp 392, 3713°A2d 193, (cuing anno liysn al aiu-ss in tin- physcally L{]der Open| Meel f Acl rovrdrng that
laliirit) f10 138 ALR3tl 19911 Entlrugﬁ W Id Jie moved jn uIInr avaiLabIe nothing. in Sia ule e he_u sitct fn. e-
leat ers |m| eekrn nIrcraI declaration " | niy-r-lieg [at ililies wlieie llieie was no show-  quite Jitvt: rmncu aI tit-s i hold meetings
Ihal pur it meehlq Vaw di a“v n grcv- See A G, Hecker, Inc. v HoardT GUVﬁfU '3 glhal sinh muveinen| would drsruPt oyern.  9pen I the puhiic i Caser rnvolvrng o
ange 4 lunaton harrn S com T ny dnion 05' delal Reserve System (1989, [)C Disl Col npi-ialinus srﬂurlnantlv and Ee Pl nihcei or employee . . unlesS such
anil school hoar pursoant 0 agreement ey 592 F Snpp 378, Hre At fhal Jown s I process n| sl 1 7 litrr nr employee FEQUESE 4 Puhlu heating.
pnipelly denied "prc nunarv |t|hnte||nn See Gonp ervAr aWestern CoIIeIg Disi, e aiu_mn ' 1 hall” -eniou v Rando srimn| hoaid did not violate Ai t when It moved
%u%ht against newsp |es nlatrves Gove nq Hoéa 9, App) 125 Ariz. i, 1977) 92 Mist 2d 51-1, -199 NVS2d 987 fo ettlet into executrve session In lute announc-
when- com BIG% el tat At ag (ill) P2 (li | l'uhlic uji-i'ting st.ime piovisinn that permrl Ing m Oge” 5935'0” that it had voted*to u h0|d
Meuls nv pU odies_riml e use Ma or imild uoI he chatPed with violatin led dosed sessions n mnsrder mrnrrI |I|?n Itﬁ1 erlrr renle trarr Ierr]r I
nllnntven gfrbho meetrag Ianf Inn based. i f Eurln meetrng sialule hy re easrﬂg minutes. 0 tid mq pporlnt ent or rurpnvmeu li- Where eacur ane t0 Ot TOS I00| 0ard’
f [nal court's_Imatit o mp tin-p.ILih ty (ounil reeutrve _Session, Whete exenitiv o misilii on 0 %ove]rnrnr%; er_1orortr QXECUUSVGhSﬁSSan f%cgu L a%enAUdrplerdlll
it V. Paim_Heat h Cutetrv C ermrtn Ieat It session. nt. qur*lion did uni nminiin to statu- menta was nol aﬁ) canle | rne ent .5cngo ( ex CIv App 1M
el's Assg_v Siinn.LHI. (1982, TTa App 1)1) 11T Jiny rerprnernens eulilltug u to coillidmlialily o nl erIrnanon W| et in seect prison ~ Disi) 903 S\ad 229, writ'tel in e,
S0 2 1375, State v Mruphy (1982, App) 131 Anz. 351, till lo fu] vac H an o edttcalion. since _Counjy roiiimissionrrs' cgin | violated ptovi-
see Jellersun Cnuilv lloaid of 1'dm Hum \  P2d 298 mt-mhei of il erlnrntnm was not an  siims ul"Open Meetings Ail where court held
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All Cameron 8un|v C.o0ii ove4nnreu|
Lrtgne \ K.imnn (|[9H], Tex Civ App "l [list]
[iI'I"SWIM 224.

38 ALR3d 1102-1103
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{ti Related mailers
Sim kholder's personal conduct ol nperarmns
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drsregardgoTcorporaIe e?rlrlv 10°Al K3g 128 g

Validity and consiruriigii o] Stale Mamie
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llie Alltu-Cilc compulci resean h sysiem

§3 (38 ALR3d 111 1]
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Cardv%eil2|| fg. Co. (DC Kan) 110 F Snpp 1207,

" If I I
Se Nrr |ernI nois (las Co.
; %02

geasH; orp. (198(L.
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* Snpp 112,

Sinn- srrbsrdrary rorporalron osei wiiili Jrarenr
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jolind that 1t ssas ncrtlnr Sl nator% lo dre
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See Ainlar I-'oards, Inr. v |ntelnational Svs-
lems AContro&2 orp. (1981) 55 ?

§1 |38 ALK3r 1L10]

[alrol L.til.
Qjﬁﬁz@? deolemn &% Jupelly |t
See IIvaIsons v liuhismal Coveis, Im . 209
Or 5 12d 105, iulia §22Ji | (riling
annorauon

Seg ImHlanson nSort{Bs?erslT &orglv vA D.il- l\é|5ul
SR jon, n- | PPl

See Soderberﬂ Advertising, Ken
Maore, ash App 721 521 1*2*1
T Cinta Saayr

55 (38 Allt'td 1119]

Also recognizing llial. paieni rorpojalion mav
be lien Irabqe (orgronuapnual obbgalrons ol lls
Subsidiary undet allei eqo ilieory:

S—InI rnaIronaI Union. Unrted Amo elr.

i Sar ansta gSta?es rradm?\I vF %HPH
g\raBngatronSA (1977. DC NY) 110 Snpp

Cal— Roman Catholic Arrhbrslrog ol San
Ftanrisro v Supetior Courl ounty of
AIa(meda 15 Cal /-(\:pthd 105F93|Ca Rprlr 338.
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Co. (DC Del) 115 F Snp
v Dal-Mar

See llansou Southwest Cnr
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Jfi B8 ALICH 11211
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Moon lC 822 Wash App 721, 521 1

[H 138 ALKSd 11211
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sale rrre 0 0 ov arges was
ﬁ ollsel In le Sqaf oblr ation orT }rrlos
arges ami siihsulialv “svas not dalt
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gia Parilit Corp. (Mass?280 NF2d 339.
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§ 1 Prefatory matters

(a] Scope

This annotation collects anil analyzes
the eases whirh have discussed ~the
validity, construction, and application of
those statutes which provide, in effect,
that meetings of public entities ate to he
open to the public.1

Notwithstanding that a particular
state's statute may be popularly or com-
monly known as the "Freedom of Infor-
mation Act," or the “Sunshine Law" or
the "Right to Know Law" such statutes
will generally be referred to in the anno-
tation ns "public meeting” statutes.

This annotation does not purport to
stale the statutory law of any jurisdiction
and statutory provisions are dealt with
only to the extent that such enactments
have been coinrued in reported deci-
sions which arc ted herein. The
render is advised always to im.atii <
most recent statutes of his jurisdiction.

[bj Related matters _
Right to itoss-examination of wit-

nesses in beatings before administrative

zoning authorities. 27 ALR3d 1304.

I TPe an,otﬁtlon IS hmned to stat ties of
gene_ra applieanility that 1S, stntmes that
equire fnat meeti ﬁs ?_f al)n public bodies,
commissions, and the like he open to the

m N 4 Ty " i

NH - 5,6[c].9
NN 5.6[a
NM...- 833[aDb]5

Validity and construction of statutory
notice requirements prerequisite  to
adoption or amendment of zoning enh-
ance or regulation. 06 ALR2d 449

Right to heating before revocation or
suspensk ¢, of liquor license. 35 ALR2d
1067.

Constitutional rights of owner as
against destruction of building by public
authorities. 1+ ALR2d T3.

+

Open meeting statutes: the press fights
flolrgéhe “right to know." 75 Hatv L Rev

£2. Summary

A number of states have enacted
"pnblit m_eetm%" statutes which gener-
ally provide that meetings of public
entities within the state arc to be open
to the public at large, Ob_servm?_ that
nmdv ii !rs toward secrecy in public af-
leit- have been the subject of cytens'vc
nitirism and that terms such as "man-
ami news,” "secret meetings," "closed
reconls." "executive sessions,” and
“study sessions" base become synony-
mous with "hanky-panky” in the minds

Puhlir, as_rontraaed to statuteg requirin?
hat a Pﬁtt" ulzé| ody, agencey, om ISSIOB,
ﬁtc the like Imld meetings” open to the pub-
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of public- dplnted citizens, one court has
commented that one purpose of a “public
meeting” statute is to maintain the faith
Jf the puhiic in governmental agencies,
inasmuch as the right of the public to
be present and to he heard during all
phases of enactments hy public entities
IS a source of strength in the country.9

The validity of such statotes has been
upheld as against contentions that they
are V|0|at|ve of eonstitmional “due
process” provisions3 or other constitu-
tional provisions.4 Such statutes having
heen enacted for the puhiic benefit, it has
been said that they should he I|beraIIy
construed.8 In so construing the stat-
utes, the courts have found a consider-
able number of publie or’ties to be
within the purview of the statutes, but a
few have been found to be beyond their
pale.8

Assuming a public entity to be one
covered ai/] "puhiic meeting” statute,
questions have occasionally arisen as to
what assemblages of that entity are
within tin* purview of the statute. It

2. Hoard of Publie Instruction v Doran
(il B £y R0 g

3. 33fa], infra.

4. 33[b], infra.

5. 3 1. infra.

G 33.infra,

1. 3GJa], infra.

8. 3'<[d, e], infra
§6[h , infra.

Thus, for exa Ie | 0|n ed out |
amnvM (%ortrpp(i h% 101 '52
SW2d 753, that a cit rne¥ Wlth a
5|stanc of the. mayor, tment
and other municipal, employees couAd cer-
taln%l prepare a case for tfiaf without discuss-
mq_l is Ians in deta|l W|th the cl t\}/ councn
owever, In Sacramento ewspg
uild, etc. v %cramgnto ourtly Hoar
utferwsors 263 Cal App 2
Rptr 48? It IS stated that s Ifment an
av0|dance of liti antlon are particularly sensi-
(J8 ALR3U)—6

32
would appear that gcm-tally sReakmg et
only arc formal sessions ol such an entity
intended to tie covered by tlte statute it
also those gathe|ue 0i n.e members a
which they mie't deal with matters on
which toieseeahle action could he taken.e
ﬁartlcular gatheiings have accordingly
een louiul both returned and not re-
quired to he open to the puhiic9 An
interesting situation has arisen in teg.iut
at conferences between a public ontilv
and its co ..id, the courts apparently
reactlng leerentIy as to the necessny ol
gra tlng an “atlorney-ciicut" privilege
onto a “public meeting" statute.9

Lastly, such statutes having heen en-
acted for tite public good, tile question
arises as to what is the status of official
action taken in violation of them. Sottt
courts have taken the view that such
action is not invalidated,9although there
IS contrary authoiity" which further
holds that a perfunctorK ratification of
that action at a later punlir meeting will
not cure the original defective meeting
and validate the action.ll

live actmtges wgose cemltnt would he
grossly confounded, and often made Impos-
Flb|e ymuhscn mutmg Insistence open
awyerclent erence en t u |e en-
tity” I |nvove In settement a V|ce
atforney's prof essmna task IS to rowe |s
client 4 fra kajp raisal ol st engt an K-
ness, gains and risks an es an eats
he cg rtwentrHt ff te lic's “right to
now compelled ad |ash nn a en(ie
the ringside’ seats would he occupie i
gzovernments advelean/ dellphte to capltﬁl-
e {Jndevgr rteveattrllortt of weal nesstht
coint a ating tha rwor
salt wou?g f gense o? tre y?t ¥ f?
closin H d of ? raisal. TIte attor-
£ p { to t the Tawsuit to hts
ter en nstra would blunt t

goc |n avor .of settlement, ﬂ”
nanC| rudence m|ght ea compe e
path, the court concludéd

10. 37[a], infra
11. 3'[h], infra
12. 37[c), infra

! A*#___*
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§3. Validity of statute

[a] Under constitutional "due process"
provision o

In the following cases, the va||d|t%/ of
a "public meetm?." statute was upheld
> against a public entity's contention
that such restatute was unconstitutional
as not affording due process of law to
the entity.

Florida's * public meeting" statute, the
Sunshine Law, providing that “i<t]il
meetings of any bo rd or commission of
my state agency or authority or of any
agency or authority of any county, mu-
mcipa’ corporation” ov any political sub-
division. except as otherwise provided,
in tin- ton:." ution. at which official arts
are to be taken ate declared to be public
meetings 0pen to the public at all times,
and no resolution, rule, re_gulatwn_ or
formal anion shall be considered bind-
ing except as taken or made at such
meeting" was iv Id to lie coiisntmional
uction_\ Dokan

pie aigdmcnt-or & hoard of puhiic”in-
stiuciiot: that the statute was so vague
and amb|Puous that it did not afford
glecedlra due process of law to the
oatd. Noting that in an earlier case
it had held that the winds “all meetings”
as contained in a sialule requiring all
meetings of any citv or town council to
lie held open to the puhiic. meant such
formal assemblages of a council sitting
as a joint deliberative loily as were re-
quired oi authorized by law to be held
for the transaction g official municipal
business, the conn t.'Served that undci
the earliri decision it would have been
innieeess.irv to include a provision in the
‘public meetmg" st.ilule declaring iete
tain meeting's as "public meetings' if the
intent of the legislature had been to
include only formal assemblages for the
transaction of official business. Tiie ob-
vious intent was to cover any gatheiing
of the members where lliev would ile.Il

mm
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with some matter on which foreseeable
action would be taken by the board, the
eourt roncludced.

~The eourt in Beard of Public Instruc-
tion v Doran (Fia) supra, further held
the “public meeiing" statute constitu-
tional, notwithstanding the board's argu-
ment that adequate standards were not
included in the provisions of the statute.
Pointing out that in order to satisfy the
consdlutionai requirement of due process
a statute must be sufficiently explicit in
its descriptions of the acts, conduct, or
conditions required or forbidden, pre-
si.ibe the elements of the offense with
reasonable certainly, and make known
to those to whom it applies what conduct
on their pan will tender them liable for
its Be_nalnes,_the court found that the
"ﬁu lic meeting" statute complied with
the constitutional requirements of oi-
ganic due process.

And an unsuccessful contention was
made in Raton Public Service Co. v
Hohbes ‘110661 76 NM 535 -117 P2d
32. that the "public meeting" statute was
mu (institutional and void because it was
ni imli lioiic. vague, and uncertain, both
as to iha meelings rovcred by il and
its application, as to deny due process
of law. While appreciating that the
statute was lacking in some detail and
particularity, the court was unable to
say that it was fatally defectL'e for that
reason.

|li] Under other constitutional provi-
sions

In the following cases, the validity of
a "public meetin%_’ statute was upheld
as against a public entity's contention
that the statute was violative of one or
.mother ioiivtitiiiian.il piovision other
than one relating lo "due process."

The state constitutional provision pro-
hibiting the paswigc of an act embracing
more tl an one subject was held not to

liex vitil.tl<*/i liv lliie Nt.ilr\ "mililii inrrl-

PRALR)



33 ALR3d STATUTES

Proceedings Open to Public

38 ALRM. 1070

ing" statute, in Board of Publ'j Institu -
tion v Doran (1969, Fla) 224 So 2d 693.
Pointing out that the term “subject of
an act’ as used in the constitution
meant the matter which formed the
%roundwork of the act, and that it might

e as broad as the legislature chose as
long as the matters included in the act
had a natural or logical connection, the
court stated that the fact that a statute
embracing the matter of open meetings
for ecrain boards and commissions also
contained provisions for criminal penal-
ties and for an injunction by application
of citizens to restrain violations, did not
make the statute unconstitutional.

The operator of an electric utility
system, in an unsuccessful attack on the
constitutionality of a “public meeting'
statute, claimed deficiencies in the title
of the statute, in Raton Public Service
Co. v Hobbes (1966) 76 N\1 .135 417
L 32. The statute was purported to
be “An Act Relating to Public Meetlngis
of All Governing Bodies of the Stale
Which are Supported by Public Funds,’
and the utility, while conceding that it
was a board or commission of the city,
contended that it certainly was not a
governing body of the state. The argu-
ment was made that the “public meet-
ing" statute was unconstitutional insofar
as_“governing bodies of local subdivi-
sions” were concerned, since the title
failed to include them as was required
by the state constitution. The court
found no difficulty in concluding that
governing bodies of local subdivisions
were reasonablk; included within tin: term
“all governing bodies of the state," if that
term were construed to mean “governing
bodies within the state” rather than
“state governing bodies.” Deciding that
government hodies of local tubdivisions
within the state were governing bodies
of the state in the broadest sense, the
court found that tlte title was not so
improper or misleading as to require a
holding of unconstitutionality.

j I. Rules of construction, generally

In the following cases, the courts took
the view that a “public meeting" stat-
ute, having heen enacted for the puhiic
henefit, should be liherallv construed not-
withstanding the mesencc ot uenal mo-

It. the statute.

The state "public meeting" statute, the
Freedom of Information Act, was passed
wholly in the public interest and was
to Dbe liberally interpreted so that
its praiseworthy purposes might be
achieved, held the court in Lamon v
McCord (1968) 245 Ark 401, 132 SW
2d 753, rejecting a city's arFument that
the statute was of a penal nature re-
quiring its strict construction. _Altho_u?h
the statute provided that its wilful viola
tion was a misdemeanor punishable by
a line or a jail sentence, the court
pointed out that sucit a provision did
not necessarily make the entire statute
penal. Noting that whether a statute
was to he constiued narrowly or broadlﬁ
depended upon the interests with whic
the statute dealt, and that generally
statutes enacted for the public benefit
were to be interpreted most favorably
to the public, the court said that the
legislature had clearly declared the
state's public policy in the "puhiic meet-
ing" statute hy providing that “[i|t s
vital in a democratic society that public
business be performed in an open and
public manner.”

To similar effect is Board of Public
Instruction v Doran (1969, Fla! 224 So
fd 693, where tlu court observed that
statutes enacted for the public benefit
should be interpreted most favorably to
the public, and that the fact that a stat-
ute contained a penal provision did not
make the entire statute penal requiring
its strict construction.

§5. Applicability of statute to particu
lar entities

In the follwing eases, the courts

found the particular entities mentioned
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to be among those Bublic entities in-
tended to be covered by a “public meet-
Ing" statute.

See Laman v McCord (1968) 245 Ark

*101, 432 S\V2d 752, a case decided un-
der a “public meeting” statute generally
providing that “all meetings .. . 0
overning bodies of all municipalities
?and other public bodies] . . . shall
be public meetings.” in which the court
stated that a city council was unques-
tionably the governi. g body of a mu-
nicipality.

Observing that the “public meeting"
statute provided that “[n]1 meetings of
the legislative hody of a local agency
shall be open and public,” the court in
Sacramento Newspaper Guild, etc. v
Sacramento County Board of Super-
visors (1968) 263 Cal App 2d 41. 69 Cal
Rptr 480. st-ted that, as the legislative
body of a local agency, a county hoard
of supervisors was subject to the statute.

Affirming a judgment enjoining the
holding of meetings of a city council
other than in public, the court in Miami
Beach v Brr ~ (1970. Fla App) 231 So
2d 847. was of the opinion that boards
constituting the governing bodies of mu-
nicipal corporations were within the
scope of the state’s "public meeting"
statute providing that "[a]1 meetings
of any . . . municipal corporation
are declared to be public meetings open
to the public at al! times . . . "

And in Dobrovolny v Reinhardt
(1970, lowa! 173 N\V2d 83/. a county
board of education was held to be a
public agency clearly within the state’s
"public meeting" statute requiring meet-
ings of stub agencies to be open to the
public at all times.

A board of adjustment was a_public
body within the intent of the Right to
Know Law. the state's "public meetlnP”
statute, requ_lrlng that "jt]lic public
shall be admitted to any meeting of a
public be .iv at which official action is
taken," hi ld the court in Wolf v Zoning
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Board of Ad'&ustment (1963) 79 NJ
Super 546, 192 A2d 305. Pointing out
that the statute defined a public hod
as “a commission, authority, board,
council, committee and every other group
of 2 or more persons or?amzed under
the law .. . to geror_m_ a public
governmental function by official action,”
the court found it too clear for extended
debate that the statutory’ board of ad-
justment was such a hody.

\ corporation which Oﬁerated acty's
electric utility system, the property of
which was owned by the city, was held
in Raton Public Service Co. v Hobbes
(1966) 76 NM 535, 417 P2d 32, to be
subject to the. provisions of a "public
nit 'ing" statute providing that ‘P]he
gow ning hodies of all municipalities,
oards of county commissioners, board
of public instruction and all other gov-
ernmental hoards and commissions of
the state or its subdivisions, supported
by public funds, shall make all final de-
cisions at meetings open to the public.”
Reject!, g the corporation’s contention
that legislative powers or governmental
functions being absent, there was no
reason for requiring meetings of its hoard
of directors to be public, the court stated
it would direct attention to other cases
wherein the technical form bad not been
considered controlling, and where cor-
porate instrumentalities for accomplish-
Ing puhlir ends, whether governmental
or proprietary, had been considered to
be governmental agencies.

Of interest is Beacon Journal Pub-
lishing On. v Akron (1965) 3 Ohio St
2d 191. 32 (Il,io Ops 2d 183, 209 NE2d
399, invc! ing an action by a publishing
company foi declaratoryJ_ gment as
to what publicly formed bodies, commis-
sions, groups, boards and the like of the
City of Akron, a charter city, were
covered bv a statute providing that
"(ajli meetings of any board or commis-
sion of any slate agency or authority

. are declared to be public meet-

ings op
Wﬁich
the pui
The

creatcc
subject
in the
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inﬁ_s open to the public at all times,” in
which the court enumerated several of
the public entities which were covered.
The assessment equalization board,
created by an act of the legislature, was
subject to the “public meeting” statute
in the conduct of its meetings, the court
commented. At to those boards and
commissions, establish.ed by the city
charter, the members of which were ap-
pointed by the mayor, sometimes with
and sometimes without the advice and
consent of the city council, it was said
to be necessary to look at the provisions
of the charter with regard to each board
to dctennine whether it was subject to
the statute. Thus, the sinking fund com-
mission, the board of trustees of the
Bubhc library, and the members of the
oard of directors of the municipal uni-
versity, were found to be subject to the
“public meeting" statute.

And in an equity action by property
owners and taxpayers against the Allen-
town Housing Authority, the court in
Bogert v Allentown Housing Authority
(1967) 426 Pa 151, 231 AZ2d 147, was
of the opinion that the state’s “public
meeting" statute, the Right to Know
Law, providing that “[ejvery public
meeting of a board shall be open to the
public,” was applicable to the authority.

Notwithstanding the argument of the
members of a municipal finance com-
mittee, which consisted of 5 of the 15
members of the city council, that tlte
"public meeting" statute did not apply to
subordinate committees of goveming
bodies whose functions were merely to
make recommendations to the parent
bodg, the court in Selkowc v Bean

8) 109 NH 247 249 A2d 35, 38
AkR3d 1066, held that the finance com-
mittee, tiie meetings of which the plaintiff
news reporter sought to attend, was an
agency of the municipal corporation, so
that Its meetings were included in the
term “public proceedings” as defined by
the statute.

In the following cases, the courts
found the particular entities mentioned
not he within the purview of a “public
meeting" statute.

Referring to a "public meeting" stat-
ute providing that ‘[;*ljll meetings of the
legislative hody of a local agency shall
be open and public," and defining “legis-
lative body" as including “ the governing
board, commission, directors or body of
a local agency or any board or commis-
sion thereof,” the court in Adler v City
Council of Culver wily (1961)" 184 Cal
App 2d 763, 7 Cal Rplr 805, held that
the phrase “or a_nr board or commis-
sion thereof,” fairly construed, meant
any board or commission of the govern-
ing body and not a subordinate agency
such as a zoning commission created
by city charter, acting independently of
the governing body and pursuant to au-
thority flowing directly from the charter.

And in Beacon Journal Publishing Co.
v Akron (1965% - Ohio St 2d 191, 32
Ohio Ops 2d 183. 209 NE2d 399, supra,
the court mentioned some of the bodies
in the city of Akron, a charter city, which
were not covered hy that state’s *public,
meeting" statute. Thus, the court ob-
served that hoards and commissions
created by executive order of the mayor
and chiefadministrator were not subject
to the statute. As to the civil service
commission established by the city
charter, the court, having examined the
provisions of the charter to determine
whether the commission was subject to
the “public meeting" statute, concluded
that it was not.

§ (5 Application of statute to particular
kinds of gatherings

[a] Generally

In a number of cases within the scope
of the annotation, courts have been
called upon to determine what kinds of
gatherings of a public entity are in-
tended to be within the purview of a
“public meeting” statute, and it would
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appear from a reading of the cases that
more than the purely formal sessions of
~a public, entity may nsuaTTy be required
by mandate of the statute to be open to
the pubficT See. for example, in" addi-
tion to cases collected in [b e], infra,
the following illustrative holdlngs and
statements.

Thus, while there is language in
California case decided in the Second
District of the District Court of Appeal
that that state's "public meeting” stat-
ute was applicable only to formal meet-
ings of be public entities covered,3 a
more recent case decided in the Cali-
fornia Third District is to the cfTect that
the statute, as amended following the
earlier decision, extends its coverage to
less formal assemblages

Tims, in Sacramento  Newspaper
Guild, etc. v Sacramento County Board
of Supervisors (19681 963 Cal App 2d
oll. 69 Cal Rptr -180. the court stated
that, construed in the light of the state's
pub||c meetmg statute, the term
“meeting" extended to informal sessions
nr conferences of the county board of
supervisors designed for the discussion
of public business. The defendant hoard
and its members contended that the trial
court erred in leaching substantially the
same finding, reliance being 8Iaced upon
Adler v Citv Council of Qulvc” City
§I960) 181 Cal App 2d 763. 7 Cal Rptr
05. supra, which held the statute ap-
plicable only to formal meetings for the
transaction of official business, while the

|]\3 (hllgfséAdJ (V,aCItV (‘?%u%cl 0Ca? ver
e court 1>l4 t||| d|e an%ug

%ﬁ ’lrmge F'E of tltuﬁ EI at|veﬂ]%d %

cal a enc he open a hnc
was not ler ca at anythin fess tHan a

forma meeliug of a Cl cou CI or one of
Its sy ordlnate agenmes for 1f 1l _were, no
ractlca line co ld hr drawn. Citing' the
Xxam eof a local pannlnﬁ commission re-
sponsible to a cll counc the court ob-
ser ed that the mémbers of tIPe commjssion

the council (whether the full number or

J070
plaintiff guild argued that the 1961
amendments to the statute were designed
to nullify the Adler decision. Observing
that instead of appraising the accuracg
of Adler as ar. interpretation of the
pre-1961 lav: and analyzing the 1961
amendments so far as they hore upon
Adler, the court preferred to interpret
the provision for public meetings b%
examining the current statute of whic
it formed a part. Finding nothing in
the “public meeting” statute to demar-
cate a narrower application than the
range of governmental functions per-
formed by an agencr the court particu-
larly noted the declaration of intent in
the statute was that deliberation as well
as action octui openly and publicly.
Deliberation thus connoted r,ot only col-
lective discussion, but also the collective
acquisition and exchange of facts pre-
liminary to the ultimate decision, the
court went on. Finding other extrinsic
as well as intrinsic evidence of legisla-
tive intention impelling rejection of a
narrow interpretation, the court oh-
m:rved that an informal conference or
cam ns permitted crystallization of secret
jjvcizions to a point just short of cere-
monial acceptance. There was rarely
any pmpose to a nonpublir prrmeeting
conference except to conduct some part
of llie decision process behind closed
doors, the court continued, adding that
dul b_y embracing the collective inquiry
ana discussion stages, as well as the ulti-
mate step of official action, could an

only .a ewgl would he |m£eded in conduct
H infor |scussn%ns mong tems ve)s
S exc an ing  Information’

handka |nV|e |n roperty ortwh
the W%) otto sgtepwon Jnheunal)j

COﬂ er wit state CXpicts
I'EIT ann| ITEC'[OT ? \/VII% mgorme

|nd|V| uals hgvm ;fema quallflcatlons to
speak uBon mum%lga ? lette. . Thus, the
court found that t gublc meetlng satute
?onte 0 ment of nofactgr p'ertn%%cnt to
/mlng pro%?
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open meeting regulation frustrate such
evasive devices. The court concluded
that as operative criteria, formality and
informality were alien to the law’s de-
sign, exposing it to the very evasions it
was designed to prevent.

Referring to a * pi'M:-- meeting" stat-
ute providing in ollW-t that “[ajlT meet-
ings . . .  at which official acts are
to be taken are declared to be public
meetings open to the public at all times,”
the court in Boatd of Public Instruction
v Doran (1960, Fla! 221 So 2d 693.
pointed out by virtue of its decision in
an earlier case involving a similar but
much more limited statute, that it would
have been unnecessary to include a pro-
vision iti the “public meeting" statute
declaring certain meetings as "public
meetings" if the legislature had intended
to include only formal assemblages for
the transaction of official business: the
obvious legislative intent was to covet
any gathering of the members where
they would deal with some matter on
which foreseeable action would be taken
by the board, the court concluded.
~ With the narrow exception where pub-
lic consultation by a public body with
its attorney regarding pending or im-
pending litigation would force him to
violate the canons of ethics as promul-
gated hy the state .S_Uﬁ[eme coutt, the
court in Times Publishing Co. v Wii-
limns (1969, Fla App) 222 So 2d 470,
held that the provisions of tite state's
“public meetm%“ statute were applicable
to every assemblage of a board or com-
mission governed by I(te statute at which
any discussion, deliberation, decision, or
formal action was to be had, made, or
taken relating to, or within the scope of
the official duties or affairs of, such body.
Every riiioughtYas well as every affirma-

tive act, ot a public official as it related.

to and was within tite scope of his of-
ficial dutie was a matter of public
concern tire court commented, and it
was the entire “decisionmaking” process

that the legislature intended to affect.
Pointim- out that every step in the
decisionm tkine tli<u e». inchnline the de-
cision itself, was a nercs.v.uv preliminary
to foitnal action, the conn stated that
it followed that each such step consti-
tuted an “official act." an indispensable
ri-iniisue to “formal action." within the

meaning of the statute

"

Citing the state's ﬁublic meeting"
statute, the court in Schults v Board of
Education Sl964% 86 NJ Super 29, 20")
A2l 762. alTd 45 NJ 2. 210 A2d 762.
stated titst it knew of no Eiohibiiion
again;,, members of  puhiic body hold-
ing a closed conference where no official
action would be taken; wvliat was pro-
hibited. tite court observed, was the
takmg_of official action at other than
a public meeting.

In Beacon |ournal Publishing Co. v
Akron (1%5)" 3 Ohio St 2d 191, 32
Ohio Ops 2d 183, 209 \'F2d 39 the
court had before it an action hv a pub-
lishing company for a declaratory judg-
ment as to what functions and activities
of commissions, bodies, committees, bu-
reaus, groups, hoards and the like of the
city of Akron, a charter city, were cov-
ered by a "public meeting” statute pro-
viding that [a ]l meetings of any board
or commission of any state agency or
authority . . . are declared to be
public meetings open to die public at
a'l times." A second sentence of the
tatute provided that "(njo resolution,
rule, regulation or formal action of any
kind shall he adopter! at any executive
session of any such hoard, commission,
agency or authority." This second
sentence limited the first sentence, the
court observed, adding that the legisla-
ture intended that "hose meetings which
were required to he open to the puhiic
were those where any resolution, rule,
regulation, or formal action of any kind
should he adopted or passed.  This
meant, the court concluded, that any
session of a board or commission subject
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to the “public meeting” statute, where
any action was taken, which action was
required by law, rule, or regulation to
be recorded in the minutes, the journal,
or . ny other official record of the hoard
or commission, had to be open to the
public.

[bj Specific kinds of discussions con-
tended to be exception; attorney*
client conferences

While, a "public meeting" statute may
of course contain an exception that meet-
|n(rzs between a public entity and its coun-
sel conceming pending or impending
L'tigntion need not be open to the public,
the problem lias on occasion arisen as
to the general applicability of a *“public
meeting" Statute tc such a meeting in
the absence of an exception. Thus, in
the following ease ibe court was of the
opinion that such meetings were re-
quired by the “public meeting™ statute
to be open to tin public, the court find-
ing no shelter fnr the public entity in
the attomcy-clieri privilege.

A city council meeting in closed ses-
sion wilh the city itloruey to discuss 1
ﬁroc_eedlng to which the city svas a party,

aving been found violative of the state

"public meeting" statute providing that

"(ejxrept as otherwise specifically pro-

vided by law." all meetings of public

entities were to be public meetings, the

LU council unsuccessfully contended in

La mm v McCord (1968{ 2-If) Ark 401,

o132 SW2ii 763, that the statute should

imt be construed to apply to a meeting

between it am’ the attorney, The stat-
ute iiseli effectively refuted die council's
contention inasmuch as the legislative
maiulati that “d[clxicpt as otherwise
specifically provided bv law,” all meet-
ings of public entities were to be public
meetings, could not be misunderstood,
the court commented. While the gen-
eral ntlornev-ilicnt privilege had been
statute'!;' codified, die court observed
that to say diat such a statute, dealing

Statutes— Proceedings Open to Public
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only with a testimonial disqualification,
“specifically” provided that the city
counril mgght_consult its attorney in se-
cret would simply amount to striking
the word "specifically” from the “public
meeting’ statute.

Similarly, in ihc following case the
court took the position that such meet-
ings were %_enerally required lo be open
to the public, the attorncy-clicnt privi-
lege available to a public entity having
been waived hy the public in enactmﬁ
the “public meeting" strtute, althoug
an exception was found where the attor-
ney might be forced to violate the canons
of ‘ethics.

Having held that the provisions of
the “public meeting” statute were ap-
plicable to every assemblage of a board
or commission governed by the statute
at which any discussion, deliberation,
decision, oi fonniil action was to be had,
made, or tala n relating to, or within the
scoi)]e of, the official duties or affairs of
such hodv. the {own in Times Publish-
ing Co. v Williams (1969, Fla App! 222
So 2d 170. answered its query as to
wlietliei there were any exceptions to
the mandate of the statute by finding
there was a narrow exception where
publie consultation by a public body
with its attorney regarding pending or
impending litigation would force him tr
violate the canons of ethics as promul-
gated v the stale supreme court. Not-
withstanding that there was no provi-
sion for exceptions on the face of the
"public meeting" statute, the defendant
school board contended that it might
meet privately hehind closed doors to
go into send consultation with its attor-
neys on all legal matters. The court
observed that the clear import of the
"all meetings" provision of the statute
was that the public, acting through the
legist..ure, bad waived the attorney-
client pr|V|Ie?_e with icgard to the enu-
merated public bodies. However, liiere
arose from an attorney's duties in the
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conduct of pending or impending litiga-
tion certain obligations which bound
him, the court continued, noting that
his professional conduct in such matters
was governed bv the canon of ethics
as set up hy the state supreme court.
The legislature was therefore without
any authority to directly or indirectly
interfere with or impair an attorney in
the exercise of his ethical duties as an
attorney and officer of the court, it was
ﬁomted out. The court emphasized
owever, that since the public had
waived any pnvﬂege of confidentiality
it might have had by virtue of such re-
lationship, the “public meeting" statute
did not permit private consultation be-
tween its agency and the attorney in any
other circumstance.

However, the court in the following
case was of the view that the "public
meeting" statute did not abrogate a pub-
lic entity's right to private consultation
with its counsel on proper occasions, it
be_|n.? found that the attomey-client
privi e%e m|%h_t operate concurrently
with the “public meeting" statute.

Notwithstanding language of the
“public meeting" statute that "[a]ll
meetings of the legislative body of a
local agency shall be open and public,’
the statutory opportunity of hoards of
supervisors .0 confer pnvateIY with their
attorney on occasions properly requiring
confidentiality was not abolished by the
statute, stated he court in Sacramento
Newspaper Guild, etc. v Sacramento
County Board of Supervisors (1968)
263 Cal App 2d 41, 69 Cal Rptr 180.
Viewed as a statutory microcosm, its
demand was forthright, offering no in-
ternal interstices for private lawyer-
client consultations, the court observed.
It was not a microcosm, however, but
one element in a structure of constitu-
tional and statutory policies covering
the powers, duties, and procedures of
local government, the cour: went on,
noting that another part of this structure

was the privilege attaching to confiden-
tial lawyer-client communications. The
plaintiffs, seekin% to ery'_oin uonpublic
meetings of the board, did not dispute
the availability of the privilege to pub-
lic officials and their attornevs. but they
viewed it as a harrier to testimonial com-
pulsion, not as a procedural rule for the
conduct of public affairs. Finding such
a view too narrow, the court stated that
the piivilcge was essentially a means of
achieving the policy objective of enhanc-
ing the value placed by society upon
legal re{Jresentanon by assuring the
client full disclosure to the attorner un-
fettered by fear that others would be
informed. ~ If client and counsel were
to confer in public >ew and hearing,
both privilege and policy were stripped
of value, the court noted. The question
then was whether the “public meetmﬁ"
statute abrogated by implication the
Follcy assuring opportunity for private
egal” consultation by public agency
clients, the court observed. Finding
evidence of such intent to be too thin,
the court pointed out that in requiring
hoard members to deliberate and act in
public, the "Fubllc meeting” statute did
not inexorably embrace the board mem-
bers in their roles as clients calling upon
their attorney for legal novice, and in
declaring the public's right to be in-
formed, it did not necessarily propel
the public's legal adversary into “the
lawyer-client conference clad in the
robes of good citizenship." Neither the
“public meeting” statute nor its history
supplied "udebatable evidence of a leg-
islative intent to supersede the assur-
ance of private legal consultation stem-
ming front the statutory privilege, the
court found, adding that the two enact-
ments were capable of concurrent opera-
tion if the privilege was not overblown
beyond its true dimensions.  Public
board members, sworn to uphold the
law, mi?ht not arbitrarily or unneces-
sarily inflate confidentiality for the pur-
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pos[e]of deflating the public meeting”
statute, the court continued, and neither
the attorney’s presence nor the happen-
stance of some kind of lawsuit m|?ht
serve as the pretext for secret consulta-
tions whose revelation would not injure
the public interest. To attempt a gen-
eralization embracing the occasions for
genuine confidentiality would be rash,
the court concluded, adding that the
privilege might operate concurrently
with the “public meeting” statute, nei-
ther superseding the other by implica-
tion

[c] — Discussions relative to personnel

While a "public meeting" statute may
of course contain an exception that
meetings concerning Ihe handling of a
public “entity's personnel matters need
not be open to ihc puhlir bm mav be
conducted behind closed doors, the court
in the following case refused to read
such an exception into its state statute.

Having held that the state's “public
meetln?” statute was applicable to every
assemblage of a board or commission
governed by me statute nt which any
iscussion, deliberation, decision, or for-
mal action was to be had, made, or
taken relating to, or within the scope
of, or the official duties or affairs of,
such hody, the court in Times Publish-
ing Go. v Williams (1969. Fla App! 222
"in 2d 47«\ questioned as to whether
theie were any exceptions to the man-
date of the statute. Notwithstanding
that there was envision foi excep-
tions on the fat: >f the statute, the de-
fendant school board argued that it
might meet privately behind closed
doors to discuss matters relating to
school personnel, In response to the
board's contention that innocent school
personnel might be harmed if heatings
concerning charges of misconduct were
aired | ublicly and prosed ill-founded,
the court said that the statute was not
in and ol itself concerned with anv rights

or privileges o! third parties dealing with
such agencies, and any such rights.or
privileges would have to be found else-
where.  Furthermore, the court noted,
tlte public-at-large was as interested in
the good quality of school personnel as
was the school board.

|d] Decisions with respect to particular
assemblages; held required to be
open to puhiic
In the following cases, the particular
assemblages of public entities described
were considered to be among those re-
quired by the mandate of a “public
meeting" statute to be open to the
public.
A city ¢ ncil meeting in closed ses-
sion with the mayor and city attorney
to discuss a public service commission
proceeding to which the city- was a
party, at which meeting all members of
tin; puhiic were excluded, was held in
l.atnan v McCord (19681 245 Ark 101,
132 SW2d 753, to be violative of tlte
state “public meeting” statute ptv iding
that * Fejxrept as otherwise xyrifir.-d!,
provided by law, all meetings formal or
Informal, special or regular, of the gov-
erning hodies of all municipalities, coun-
ties, townships, and School Districts, and
all boards, bureaus, commissions, or of-
ganizations of the State of Arkansas, ex-
cept Grand Juries, supported wholly or
iw part by public funds, or expending
public funds, nail be public meetings.”
A judgment declaring that the meetinq
violated the statute and that the counci
could not meet secretly to discuss legal
matters with the cjiv attorney was ac-
cordm_?ly afritttied. Stating that the city
council was unquestionably the govern-
ing body of a municipality, and that its
closed session was unquestionably a
meeting, formal ar informal, special or
regular, the court queried as to how it
could be said that the closed session was
not a violation of the statute. The coun-
cil contended that the statute should not
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be construed to apply to a meeting be-
tween the council and the attorney, the
prediction being made that the citv
would he unable to prepare its cases fo
trial without disclosing its strategy and
its weaknesses to its adversaries.  As a
practical matter, however, the court felt
the council to be unduly apprehensive,
and it ﬁomted_ out that the city attorney,
with the assistance of the mayor, de-
partment heads, and other municipal
employees, could certainly prepare a case
for trial without discussing his plans in
detail with the city council. Regard-
less of such practical considerations, the
“public meeting” statute itself effective-
ly refuted the council's argument, the
court continued, pointing out that the
legislative mandate that except as other-
wise “specifically" provided hy law, all
meetings of governing boards of mu-
nicipalities should he public meetings,
could not be misunderstood. The ke
word was “.«.ptcifically," the courf said,
and while the legislature itself Prowded
a specific execution for personnel matters
in a later section of the * public, meeting"
statute, it did not see lit to provide a
similar exception for meeting between a
city council and a cit* attorney.
Construed in the fight of the “public
meeting" statute’s objectives, the term
“meeting” extended to informal sessions
or conferences of the county board of
supervisors designed for the discussion
of public business, st ted the court in
Sacramento Newspaper Guild, etc. v
Sacramento County Board of Super-
visors (10f5) 263 Cal App 2d 41, 69
Cal Rptr 480, holding that a luncheon
gathering at the Elks Club, attended by
the five county supervisor, the county
counsel, county executive, county direc-
tor of welfare, and several members of
the Central Labor Council, AFL-CIO,
at which the subject of discussion was
a strike of social workers against the
county and the latter's efforts to enforce
an injunction secured in connection with

§6{dl
the strike, was such a meeting. TLne
defendant board and its members further
unsuccessfully contended that the occa-
sion was a lawful exercise of the lawyer-
client privilege existing between the sti-
-otvisots and the county counsel, as
their attorney, and that the pending
lawsuit to restrain picketing and strik-
ing furnished the occasion for exercise
of the privilege. Observing that the
privilege cannot be uvoked where the
client's eommunioatii t was not intend-
ed to be confidential, the court com-
mented that none of the supervisor
stated that he or any other supervisor
had said anything to the county counsel
in confidence, that none claimed attend-
ance for the purpose of getting the
county counsel's legal advice and none
claimed receiving any, and that if any
eomsiiimicntion passed between the su-
Pe_rwsors and the't attorney, the record
ailed to reveal it. The court concluded
that the luncheon meetit., found no
shelter under the lawyer-client privilege
and that it violated the “public meeting”
statute provision that "[ajil meetings of
the legislative body of a local agency
shall be open and public."

Noting that the Hu%hes' Anti-Secrec
Act mandated that all public proceed-
ings should be open to citizens of the
state, the court in State ex rel. VVineholt
v La Porte SuEenor Court (1967) 249
InJ 152, 230 NE2d 92, stated that “pub-
lic proceedings" covered the voting and
balloting upon public issues ber ¢ a
county council.

Where, at a public meeting of the
town council concerning a proposed lease
of certain town property to a club, the
five town councilnten retired to a room
closed to the public and sometime there-
after one of their number returned to
the council chambers and announced to
the persons in the audience that the lease
had been tentatively approved, the court
in Scott v Bloomfield (1967) 94 NJ
Super 592, 229 A2d 667, afTd 98 NJ
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Super 321, 237 A2d 297, app dismd 52
NJ 473, 246 A2d 129, having concluded
that fact that the councilmen re-
tired to a private room and later an-
nounced their decision indicated that
tl discussed in private the subject mat-
te hat was discussed in the OEen council
chambers, held that the public svas en-
titled to hear their discussion and how
they voted and that their failure to do
so was contrary to the "public _meetm(.?”
statute providing that the public should
be admitted to any meeting of a public
bods' at which official action was taken.
Plaintiffs" motion for summary judg-
ment was accordingly granted in their
action challenging both the validity of
a resolution adopted by the council a
week after *c meeting granting ttic
Ieallfse nnd the execution of the lease it-
self.

[c] — Held not required to be open to
public

In the following few rases the courts
he.) that the particular gatherings by
public entities were not described among
those assemblages requited by a "public
meeting” statute to be open to the public.

While in the following two California
cases, particular gatherings were found
not to be such as were required lo be
open to the puhlir under the mandate
of that state’'s “public meeting” statute,
It is to be noted that subsequent amend-
ments tr the statute create a doubt as
to whether tlte same result would now
lie reached. 4

Thus a dinner gathering attended by
eight of the nine members of the city
Blanning commission, which was given
y a man who shortly thereaftei applied
for a change of zoning and at which

14. In that connection, attention is called
to Sacramento Newspaper Guild, etc. v
Sacramento County Board of Supervisors
(1968) 263 cal App 2d 41, 69 cal rptr 480,
wherein the court, in considering the 1961
amendments to the “public meeting" statute,

general discussions were held relative to
community planning and zoning, at
which time the dinner-giver was interro-
gated as to certain matters, was held in
Adler v Citv Council of Culver City
(1960) 184 Cal App 2d 763, 7 Cal Rptr
805, not to be a meeting within the our-
view of the state's “public meeting”
statute prov_ldmg that “[aJll m," tints of
the legislative body of a local . ncy
shall be open and public,” even ii the
statute were assumed to govern nice mgs
of charter cities, It seemed evident to
the court that the language of the stat-
ute was not directed at anything less
than a formal _meetmg of a city council
or one of the city's subordinate agencies,
for if it were, no practical line could be
drawn. A judgment adverse to the
plaintiffs in their taxpayers' action for
a declaratory 1udgment invalidating an
ordinance enacted by the city council
rezoning certain property of the dinner-
giver, such revolting having been rec-
ommended by tite commission, was ac-
cordingly affirmed.

Likewise, a public school teacher had
requested of a school district’s board of
trustees that a matter concerning his
possible Communist affiliations be heard
at a public hearing; at the outset of the
second hearing, the chairman of the
board stated that the board had re-
viewed tlte teacher's answers to the pics
tions asked at the first hearing and that
it considered the answers evasive; the
chairman then said that the board had
decided to allow the teacher another
opportunity to answer the questions,
and m Huntington Beach L'nion High
School Dist. v Collins (1962) 202 Cal
App 2d 677, 21 Cal Rptr 56, cert den
371 US 904, 9 L Ed 2d 166, 83 S Ct

was of the opinion that such amendments in
effect extended the coverage of the statute
to informal sessions or conferences of pub-
lic entities designed for the discussion oi
public business.
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210, affirming a judgurerH adjudging
that the teacher might be dismissed, the
court rejected the teacher's contention
that the board held an executive session
at which it made a vital decision as to
the case and that this was contrary to
the “public meeting" statute. The
teacher claimed that since he had pre-
viously requested a public hearing, it
was improper for tite hoard to consider
any phase of the matter at an executive
session.  Pointing out that the record
did not show that the board took any
action toward the teacher's discharge or
heard any additional evidence pertaining
thereto at the executive session, and that
the only decision reached during the
executive session was to allow the
teacher another oRportunlty to answer
the questions which he failed to answer
at the first hearing, which opportunity
was rejected, the court concluded that if
there was a technical violation of the
“public meeting" statute, it in no way
prejudiced the teacher's rights and did
not invalidate the action of the hoard.
Having observed that the directive in
§2 of the state's “public meeting" stat-
ute that “[aJll public proceedings are
open to the public, and all persons are
permitted to attend any meetings of
these boards or agencies,” was qualified
by §3, I, which provided that “fnjoth-
ing contained in this chapter shall be
construed to ﬁrev_ent these bodies or
agencies from nolding executive sessions
but any decisions made during any
executive session must be recorded and
made available for public inspection
promptly, and no ordinances, orders,
rules, resolutions, re%ulatlon_s,_ contracts,
aﬁpomtmer_lts or otner official actions
shall be finally approved in executive
sesrion," the court in Selkovve v Bean
(1968) 109 NH 247, 249 A2d 35, 38
ALRJd 1066, held that a municipal fi-
nance committee, the duties of which
included reviewing the budget proposed
by the city comptroller and the making

of recommendations to die city council
which would take final action upon the
budget, could properly meet in executive
session for the purpose of reviewing the
budget and receiving information relat-
mE to it, so long as no final action was
fa

lated or agreed upon. It agpeared that
a newspaper reporter and bis employer
had obtained an injunction restraining
exclusion of themselves ami the public
from meetings of the committee except
when, in accordance with 33, I, of the
"publie meeting” statute, the committee
as a “body or agency” was entitled to
exclude the public while “considering or
acting upon™ certain specified subjects,
such as employee demotions, The
plaintiffs contended that the injunction
was properly entered because tlac statute

restricted the holding of executive ses-

sions to meetings at which only tits
matters specified by 3, II, were to e
considered, and that $3, 11, was to be

incorporated by reference to )3, . Re-

jectin%_this contention, the court stated
that this would deny to §3. I, the signifi-
cance to which it was properly entitled,
and that §2 was qualified or limited
by both >3, I, and 83, II. _Pomtl_nﬂ
out that the controlling provisions wit
respect to the finance committee meet-
ings were those of jj 3, I, the court found
that neither the pttrpose of the meetings

nor the action taken hy them went be-

yond what g3, |, permitted, and that
since the injunction would preclude con-
side. don in closed session of any matter
not specified in 83 I, it would in effect
nullify the provisions of 83, I Finding
the injunction to have been improvident-
Iytgéa_ntted, the court consequently va-
cated it.

[fj Sufficiency of compliance

In the following case, the contention
was rejected that a public entity under-
took action at an “executive session’
forbidden by a “public meeting" statute

en by the committee and no recom-
mendation to the city council was formu-
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from taking formal actions, the court
finding that the meeting presumably
complied with the statutorf{ requirement
that it be open to the public.

A police constable who was discharged
by the police chief immediately re-
uested an opportunity to appear before
the- board of trustees, the board meeting
in its regular session that day. The
constahle ‘was given an opportunity to
present his viewpoint and was extended
an opportunity to resign but refused to
do so. and the hoard thereupon unani-
mously voted to discharge him. In
these rirrumstanees, the court in Thomas
v Board of Trustees (1966) 5 Ohio
AEp 2d 265, 31 Ohio Ops 2d -132. 215
NE2d 431. held that the voting to dis-
charge the constable wfu <*done in an
"executive session" within the meaning
of a “puhiic meeting" statute providing in
effect that all meetings of am board of
any township were declared to be public
meetings open to the public at till times
and that no resolution, rule, regulation,
or formal action of any kind should be
adopted a* an)F executive session of any
such board. Tlte only persons present
when the action complained of was
taken, beside the trustees, were the eon-
stable and the police chief. Ohserving
that an executive session of a govem-
mental body was normally one which
was limited to the members of the body
and such other pet sons us were specially
invited hv the hods to attend the meet-
ing, the court commented that the test
was not who v\.n present at the meeting,
but whethei the meeting was ogen to
the puhlu. and that if it were, but no
one chose to attend it except the mem-
bers of the liodv, then il was not legally
an executive session of the body. Af-
firming a judgment against the constable
in bis action to recover wages allegedly
due him, the court said that there was
no evidence that the public was cm luded
from the meeting at which the ttnstces
acted, that the action was taken at the
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end of a regular meeting, and that there
was a presumption that the trustees com-
plied with the law and that such meet-
Ing was open to the public.

§7. Validity of action taken in violation
of statute

|a] View that action Ls not invalidated

Under the provisions of some “public
meeting” statutes, courts have held that
the fact that action has been undertaken
by a public entity in violation of such
a statute does not invalidate surii action.

Even assuming that a dinner gathering
which was attended by members of the
lity planning commission and which was
given by a land developer who thereafter
aﬁplied for a change of zoning (which
change was granted by the city council
aftvt two public hearings following ac-
ceptance with modifications of the com-
mission's  recommendations), and at
with b general discussions were held rela-
tive to community planning and zoning,
was violative of the “public meeting"
statute providing that “[a]ll meetings
of the legislative body of a local agency
shall he open and public," the court in
Adler v Citv Council of Culver City
(19602‘ 184 Cal App 2d 763, 7 Cal Rptr
805, held that it did not follow that
the subsequent action of the zoning com-
mission (much less that of the city coun-
ril) was invalidated by the commission's
violation of the statute. A judgment
adverse to certain taxpayers in their ac-
tion to have the ordinance rczoning the
Froperty_ det lared invalid was according-
y aditnird, While noting that the stat-
ute ptovided no penalty for infraction
and no method of >nforremcnt and that
ordinarily this implied an absence of
intent to make a statute mandatory,
the court commented that, in view of
the public purpose of the “public meet-
ing" stan ,e. which was directed toward
the conduct of public officials, those
statutes which punished as misdemeanors

*111
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offenses and delinquencies which did not
otherwise prescribe punishments, were
anI!cable and gave mandatory com-
plexion to this particular statute. This
was on*; of those instances in which the
Prescrlbed penalty for violation ot the
aw precluded all others, the court went
on, and left ﬁrlvate persons, although
taxpayers, without any right to declara-
tory relief or injunction incidental there-
to.  The court then concluded that the
dinner, even if un‘awfui, could not have
infected the proceedings of the city coun-
cil in granting the a _Pl|cat|on upon con-
ditions somewhat different front those
recommended by the planning commis-
sion, which was strlctlﬁ an advgsorY
body, pointing out that the council itself
had fully complied with the terms of the
“public meeting" statute and that its
members evidently had no knowledge of
the dinner.
~And considering an appeal in an ac-
tion brought by a taxpayers' association
to nullify a comprehensive city zoning
ordinance, the court in Claremont Tax-
aners Asso. v Claremont (1963) 223
al App 2d 589, 35 Cal Rptr 1)07, stated
that the association’s contentions regard-
ing purported violations of the “public
meeting" statute were unavailing be-
cause, even if true, the ordinance would
not be invalidated.

Likewise, in Old Town Development
Corp. v Urban Renewal Agency (1967)
249 Qol App 2d 313, 57 Cal Rptr 426,
it was stated that insofar as the allega-
tions suggested that there was a collec-
tive commitment or promise by a ma-
jority of the members of the agency to
make a positive or negative decision on
the matters in question in violation of
the “public meeting" statute, it would
nokt invalidate the action subsequently
taken.

A state’s “ public meeting" statute pro-

vided that its provisions and all rights
of citizens under the statute might *be
enforced by mandamus or injunction,

35 Ouen to Public

1070
whether or not any other remedy [was]
legally available" and that “[n]ny per-
son . . . violating any provision
. shall be quilty of a misdemeanor
Co and in Dobrovolnv v Rein-
hardt (1970, lowa 173 N\V2d 837. it
was held that the statute limited the
remedies for violations of the statute and
it could not be reasonably interpreted
as providing that violations thereof ren-
dered the actions of a public body void
or voidabley for if the legislature had so
desired, the statute could have been
easily written to so provide.

A section of a “public meeting" stat-
ute provided that “[ujpon proof of fail-
ure by any officer to carry out any of
his responsibilities for public notice of
meetings, for holding them open to the
public, or for maintaining public records
thereof . . . an appropriate order
[may he issued] requiring such officer to
carry out as to meetings thereafter held
ail such responsibilities proved not to
have been carried out . . . ; hut
action otherwise duIP_/ "tken at any meet-
ing shall not he invalidated by the failure
of any officer to carry out the said re-
sponsibilities for public notice of meet-
ings. . . . The remedY created hereby
is not exclusive, but shall be in addition
to every other available remedy," and
in Elmer v Board of Zoning Adjustment
(1961) 313 Mass 24, 176 NE2d 16,
certain plaintiffs, aggrieved by a decision
of a board of zonlné; adjustment, unsuc-
cessfully contended that the express
exemption from invalidation of only fail-
ure in respect of public notice of meet-
ings meant that, for validity, the meeting
was required to be open to the public.
The imprecise statute did not intend
that result, the court stated, adding that
it would be unlikely that any of the
public would be in attendance at a meet-
Ing of which no notice was given and
that it would be arbitrary to let the
validity of a meeting held without public
notice and unattended by tlte public
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depend upon whether the meeting was
declared “open.” Pointing out that the
“public meeting” statute established that
the public policy of open meetings was
to be enforced by injunction against of-
ficers who disregarded the policy or by
other “available remedy,” the court com-
mented that invalidation of action taken,
although it would tend strongly to en-
force the Pohcy, would not be pnmaan
a remedial measure. There were enoug

prospective difficulties in the implemen-
tation of such a poh%y, particularly as
a?phed to boards and agencies which,
after due public hearing, with opﬁo_r-
tunity for all concerned to present their
arguments and counterarguments, must
weigh and determine important legisla-
tive, executive, and quasi-judicial mat-
ters. the court went on, without putting
otherwise valid action at the risk of a
subsequent determination that the par-
ticular deliberations were required to be
held under public scrutiny.

|b11 View that action is voidable
he view was taken in the following
cases, hy virtue of the lert'iinologv of
ti “public meeting" statute, that action
undertaken in violation of its require-
rrg)elnt of open meetings is generally void-
able.

Since the state’s “public meeting” stat-
ute provided that official action taken
in violation of the requirements of the
statute should be voidable in a proceed-
ing in the state superior court, the
court in Wolf v Zoning Board of Ad-
justment (1963) 79 NJ Super 546, 192
A2d 305, reasoned that mere absence
of had faith or other impropriety on
the part of a public hndy should not
ordinarih move the court *o stay its
hand in voiding official action taken
contrary to the statute upon proper ap-
plication therefor. The court rejected
the contention that the Ieglslatlve intent
was that the voiding of such action
should rest in the discretion of the judge,
stating that it found this to be too

narrow a view of the intent and under-
Ii/]ing policy of the statute. Noting that
the purpose of the “public meeting”
statute war io implement the declara-
tion therein trial it was “the public
policy . . .  to insure the right of
the citizens . . .  to attend meetings
of public bodies . . . for the protec-
tion of the public interest” nnd that
the object of the statute was primarily
prophylactic and not necessarily re-
stricted to 'he creation of remedies for
illegalities at particular public meetinﬁs
from which the public was excluded, the
court commented that appropriate im-
plementation of that object and policy
called, as a general rule, for the superior
court upon proper application to set
aside any official action which was taken
without compliance with the prescrip-
tions of the statute. Observing that it
need not then decide ti < no discretion
was ever to be reserved to the court
to save the validity of official action
taken in contravention of the statute, the
court added that that question might be
left to await a case where a sufficiently
impelling  counter-interest  might be
argued to bespeak sustaining the action
impugned.

And in Kramer v Board of Adjust-
ment (1963) 80 NJ Super 454, 191 A2d
26, the court granted plaintiff's motion
for summary judgment In an action chal-
lenging the validity of a zoning vari-
ance, it being said that the original
resolution of the hoard of adjustment
w;ts void for failure to comply with the
“public meeting" statute.

And seemingly to similar effect as the
preceding cases is Bogert v Allentown
Housing Authority (1967) 426 I'a 151,
231 A2d 147, in which the eourt. having
noted that the “public meeting” statute
ptovided that a violation of it exposed
any member of a board so acting to a
fine upon a summary conviction thereof,
stated that the remedy so provided was
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not exclusive, for if it were, the entire
Purpose of the statute would be nulli-
ied and the statute could be violated
W|th_$art|cula'r impunity. In_the itn-
medi.T.; case involving an equity action
by property owners and taxpayers
a?aln_st a housing authority, allegations
of violations of the “public meeting”
statute having been made, the court
stated that in order to require the au-
thority to live up to the mandate of
the statute, the plaintiffs had to resort
to equity or other appropriate remedy.
Reversing a judgment dismissing the
complaint, the court commented that
since the inability of the plaintiffs to
set forth ? sufficient cause of action in
the complaint was clearly thwarted by
the authority's refusal to disclose its
actions, past or contemplated, in viola-
tion of the statute, the trial court should
have given the plaintiffs an opportumt%/
to amend their complaint upon suc
disclosure being made.

[c] Effect of subsequent ratification on
action otherwise voidable

Assuming that action undertaken by
a public entity in violation of a “public
meeting” statute is voidable, the view
has heen taken in the following cases
that a perfunctory ratification at a later
meeting open to the public will not
suffice to cure the original defective
meeting so as to validate the action.

It appeared in Kramer v Board of
Adjustment (1963) 80 NJ Super 154,
194 A2d 26, that a zoning hoard of
adjustment conducted a public bearing
concerning the refusal of a building in-
spector to grant a permit; that, there-
after, the board met three times in
executive session, and at the final session
voted to recommend that the variance
be(?ranted; that 2 weeks later the mayor
and council voted to adopt the board's
recommendation at a public meeting;

that some 3 months later the case of
[3B ALRSd]—69

W< If v Zonin% Board of Adjustment
(1463) 79 NJ Super 546, 192 A2d 305,
supta 1i 7(b], caused the board to be
concern d over the legality of its vote

taken in executive Session, and it re-

submitted its earlier resolution and again
voted to recommend that the variance
be granted; and that at a regular public
meeting the next day, the govenii.g
body again adopted the board's recom-
mendation and granted the variance.
Granting plaintiff's motion for sununaty
judgment in an action challenging the
validity of the variance, the court held
that the original resolution of the board
was void for failure to comply with the
“public meeting” statute and the man-
date of Wolf.  Tlte defendant hoard,
governing hody, and person granted the
variance unsuccessfully contended that
there was a sufficiently impelling
counterinterest in the immediate case,
by virtue of the language in Wolf, that
the question need not then be decided
that “no discretion [was] ever to be
reserved to the court to save the validity
of official action taken in contravention
of the statute [since that] may be Ifft
to await a case where a sufficiently im-
pelling counter-interest may be argued
to bespeak sustaining the action im-
pugned.” Stating that a formal “re-
run” of the board’s vote nearly | months
later could not possibly be in the spirit
of the “public meeting" statute, the court
commented that just as the board was
obligated to act within its jurisdictional
powers, it was also obligated to comply
with the statute, and in this sense, com-
pliance was not to be construed as a
patchwork attempt to rectify or supple-
ment ptoceedings which were clearly de-
ficient. The court concluded that if it
were to permit the actions of the board
to stand, it would be tantamount to an
express sanction to circumvent the re-
quirements of the “public meeting” stat-
ute, for every commission, board, and
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public authority vo_ len be invited
to vote in executive session and take
the risk thit the proceedings would go
unchallenged, and if challenged on ap-
peal, the administrative tribunal simply
could meet the objection by hastily re-
voting at a public meeting. Such a
procedure, even if taken in gooc. faith,
could P'it be condoned, tiie court con-
Cluded.

Concluding that tl £ fact that at a
Fubllc meeting concerning a proposed
ease of ccitain town property, the five
town eoum.ilmen retired to a private
room and then returned to the council
chambers and announced their tentative
approval of the lease, indicated that the
couneilmen discussed in private the sub-
ject matter that was discussed in the open
council chambers, and that the failure to
allow the public to hear their discussion
and how they voted was in violation of
the "public meeth” statute, the court
in Scott v Bloomtield (1967) 94 NJ
Super 592, 229 A2d 667, affd 98 NJ
Super 321. 237 A2d 297, apdp dismd 52
NJ 173, 246 A2d 129. stated that even
though there was a formal passage of
the resolution al a public meeth |
week later, that meeting was merely a
perfunctory rerun of the action that the
council had already determined to foi
low nnd did not cure any defect of the
previous meeting. Plaintiffs' motion for
summary judgment in their action chal-
lenging not only the validity of the
resolution adopted at the second meet-
ing, but also the execution  die lease
itself, was accordingly granted.

fl. Who is, under statute, entitled to
relief against its violation

The courts in the following cases were
concerned with the question of who came
within the class of persons authorized
by the particular “public meeting" stat-
ute to seek relief from its violation.

Observinﬂ that the "public meeting”
statute authorized any "interested per-

son” to seek legal restraint against its
violation or threatened violation, and
that a complaint alleged that a news-
paper guild was a labor organization
composed of professional working news-
R‘apermen, the court in Sacramento
ewspaper Guild, etc. v Sacramento
County Board of Supervisors 51968) 263
Cal Apﬁ 2d 41. 69 Cal Rptr 480, stated
that whether that allegation made out
adequate standing to sue was at least
questionable; the court  specificall
pointed out, however, that the defend-
ant county board of supervisors and i's
members did not question the gquild's
standing to sue. Pointing out that the
right to disclosure was an attribute of
citizenship not possessed in any increased
degree by persons or groups whose in-
terest in access to news was economic
and that the right should qulcally ex-
tend standlng to any countK elector, the
court concluded that had the issue been
raised in the trial court, amendment of
the complaint to add appropriate parties
and allegations would have been little
more than a matter of mechanics, and
under the circumstances there was sub-
stantial compliance with the statute.

Ahhough the state's "public meeting"
statute provided for the issuance by a
circuit court of injunctions against vio-
lations of the statute upon application
by “citizens,” the court in Board of
Public Instruction v Doran (1969, Fla)
224 So 2d 693, held that a circuit court
could properly entertain the application
of one "citizen" since, in the construc-
tion of words found in the state statutes,
the singular included the plural and
vice versa.

§9. Propriety of particular injunctive
relief
Under "ﬁublic meeting” statutes au-
thorizing the entry of injunctive relief
against a public entity to restrain future
violations of the statutes, the ourts, evi-
dently relying upon rules generally apph*
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cable in detevmining the propriety of
the scope of injunctive relief granted,19
have on occasion found fault with the
particular injunctive relief granted as
against a puhiic entity.

Thus, in the following case the court
was of the opinion that too-narrow in-
junctive relief had been awarded as
against :hc public entity involved.

Having voteJ that a final judgment
enjoined a Viard of public Instruction
from the holding of anK_ meeting or
conference session “at which are held
any discussions on current, or foreseeably
so, matters, not privileged, pertaining to
the duties and responsibilities” of the
board, the court in Bo.ud of Public
Instruction v Doran (1969, Fla) 224 So
2d 693, stated that the “public meeting"
statute contained no exception, and that
the final judgment would be amended
to enjoin any such meetings "at which
arc held any discussions on matters per-
taining o the dutic and responsibilities"
of the board. Although, the board com-
Flalned that certain matters could no
onger be discussed in private, the court
answered that the causes of complaint,
if deserving, were matters for the legis-
lature, not the courts.

On the other hand, the courts in the
following cases found that the mg)u_nctwe
relief awarded against the public en-
tities involved was too broad.

The “public meeting" statute did not
aholish the statutoiy opportunity of
boards of supervisors to confer privately
with their attorney on occasions Eroper!,
requiring confidentiality, stated the court
in Sacramento Newspaper Guild, etc. v
Sacramento fiounty Board of Supervisors
(1968) 263 Ca! App 2d 41, 69 Cal Rptr
480, holding that a preliminary injunc-
tion which, aside from the statutory cx-
cept.ons for national security and per-
sonnel matters, prohibited nonpublic
meetings of three or more oi the five

15. See 42 Am Jur 2d, Injunctions §297.

supervisors “for whatever purpose” was
too bro. J  The court accordingly modi-
fied the injunction b?g adding a new
paragraph providing that it should not
prevent the hoard from consulting
privaldy with the county counsel or
other attorney representing the hoard
under circumstances in which the statu-
torr lawyer-client privilege might law-
full'- be claimed.

And ir Selkowe v Bean (1968) 109
Nil 247 249 A2d 35, 38 ALR3d 1066,
supra 86[e], the court, having found
that an injunction which would preclude
a_municipal finance committee front con-
sidering In closed session anY matter not
specified in one subsection of the “public
meetln%"_statute, would have the effect
of nullitying the provisions of an earlier
subsection which also allowed certain
closed sessions, vacated the injunction.

$1'. Miscellaneous

In the following case, the court con-
sidered the rights of those attending
meetings required to he open to the
public ny mandate of the state’s * public
meeting” statute.

Having observed that it was . lear that
the purpose of the state's “public meet-
ing" statute was to prohibit secret or
“star chamber" sessions of public hodies,
to require such meetings be open, and
to permit the public to be present unless
within the statute's exceptions, the court
in Dobrovolny v Reinhardt (1970, lowa)
173 NYV2d 837, observed that tlte statute
diil not re%uire the public body to allow
any individual or group to be heard on
the subject being considered.

4

NotwithstanJing that a “public meet-
ing" statute subjecting a public officer
to criminal prosecution for failing to
adhere to its mandate failed to make
the officer's scienter an element of the
offense, the court in the following case
took the view that scienter was required
to be both charged and proved.
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That portion of the “public meeting"
statute Prowdmg that any public officer
who violated the provisions of the statute
“by attending a meeting not held in
accordance with the provisions hereof,”
was guntY of a misdemeanor was un-
successfully attacked on grounds that

scienter was not made a specific element
of the offense, in Board of Public In-
struction v Doran (1969, Fla) 224 So 2¢
693, the court holding that the statute
was to be construed as impliedly re-
quiring a charge and proof of scienter.

Consult POCKET PART in this volume for later case Service
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LAWS OF ALASKA

Relating to public agency meetings

BE ITENACTED BY THE LEGISUIURE OF THE STATE OF ALASKA:
* Section 1. AS NN.63.310(a) la amended to read

(@) All meetings of a legislative body or of an ad—
ministrative body, board, commission, committee, subcommlt
tee, authority, council, agency, or other organization,
Including subordinate unltu of the above groups, of the
3tate or any of Its political subdivisions, Including but
not limited to municipalities, boroughs, school boards,
and all other boards, agencies, assemblies, councils,
departments, divisions, bureaus, commissions cr organiza—
tions, advisory or otherwise, of the state or local govern
ment supported In whole or In part by public money or
authorized to spend public money, are open to the public
except as otherwise provided by this section.

* Sec. 2. AS NR.62.310(c)(1l) Is amended to read:

(l) matters, che Immediate knowledge of which
would clearly have an adverse effect upon che finances of
the government unit;

e Sec., 3. AS Nil,62 Is amended by adding a new section In
Article 0 to read:

Nd.62.312. STATE POLICY REGARDING MEETINGS
the policy of the state that

(1) the governmental units mentioned In sec.
310(a) of this chapter exist to aid in the conduct of the
people®s business;



Chapter ?t

(2) It is the Intent of the law that actions of
those units be taken openly and that their deliberations
te conducted openly;

(3) the people of this state do not yield their
sovereignty to the agencies which serve them;

(N) the people, In delegating authority, do not

give their public servants the right to decide what is Sourco
good for the people to know and what Is not good for them
to know; SB 280

(5) the people®s right to remain Informed shall
be protected so that they may retain control over the

instruments they have created.
Provld:

(b) Sec. 310(b)(1) of this chapter shall be construed amount
narrowly in order to effectuate the policy stated in (a) canita
of this section and avoid unnecessary executive sessions. Iog ag
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HOUSE JOURNAL February 2, 1972

MESSAGES FROM THE SENATE

A message From the Senate dated February 1, 1972 was read,
stating the Senate has concurred In the House amendment to
SENATE BILL 206 and the enrolled copy of SENATE BILL 206
amended by the House (relating to fees for duplicate sport
fishing and hunting licenses; and providing for an effective
date) is transmitted herewith for the signatures of the
Speaker and Chief Clerk. It was signed by the Speaker and
the Chief Clerk and returned to the Senate.

REPORTS OF STANDING COMMITTEES

ggg Labor and Management Committee has had HOUSE BILL NO.
(establishing the official s-tate plumbing code) under
consideration and a majority of the Committee members
recommends it do pass with the following amendment:

amendment No. 1 by the Labor and Management Committee
Page 1, line 1J: Delete "15" arid insert

The report was signed by Mr Orbeek, Chairman, and concurred
in by Orbeck, McGill, Banfield and Ferguson.

HOUSE BILL HO. 555 was referred to the Finance Committee

The Judiciary Committee has had SENATE P"lIL NO. 253 (relating
to public agency meeting) under consideration and a majority
of the Committee members recommends it do pass. The report
was signed by Mr. Moran, Chairman, and concurred In by Moran,
Hillstrand, Randolph, Flynn, Rose, Barber and Banfield.

SENATE BILL NO. 253 was referred to the Rules Committee for
placement on the calendar.

The Speaker stated that without objection, t.he reading of the
Judiciary Committee Chairman®s report on SB 253 would be
waived nnd it would be printed in the journal. There being
no objection, the report appears as follows:

Judiciary Comnlttee Report

SENATE BILL NO. 253

Ibis bill mkes clear that state law inquiring that meetings
of public agencies be open to the public applies to the legis—
lature and its subordinate units. Ti* bill also recnphaslzcs
state policy against closed neetlngs of public bodies. In

sec. 3, AS 43.62.312(a) is based on California Government Code
Annotated, sec. 5"950.

L%.Hig Moran, Qiilnron 1
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: . : : *'1" -nahli* puhiic notice shall ho given lor all meetings required
_ Article 6. Agency Meetings Public, * under this section

Section . .. " * ti laken contrary to lliis section is void. tit 1art VI h I>ch
310. Agency meetings puhiic

312. State policy regarding meetings

1*9am 8§ 1ch <I8SI.A 196*3;am It 1ch 78 SLA 1968;am § 1

1°%», am SS 1. 2 ch 98 SLA 1972; am ii 2 ch 100 SLA 1972;
* 1HB SLA 1976)

— Hi requirements of this section Horowitz v,
'*ﬂi‘f&f”?hnée?ééond aHn'S t%%zg Al%ska Bar Assn. Sup. Ct. Op. No 2059
* fyoction ‘al *File Nos. 4310.43] 1", P2d 119801
*—an( nfthe hoard of governors Am. Jur. 2d reference. —2 Am. -Jur.

*opa liar Association in  2d. Administrative Law. > 281, 282,
B % was nut subject to the

I.e?islnlive history report
lepnrt on eh. 98. SLA™ 1972 iSlI
1>72 House .Journal, p. 158.

Article 7. Legislative Heview uf Hules
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present form.7 Yet success has Laen neither immediate nor uniform. In
several states gassage was achieved only after previous defeats, and in
sixteen states hills introduced during the past five years have failed of
final adoption.8 Since the press is ever urging new efforts in “ the continu-
ing cold war against governmental secrecy/"8 it is dear that slate legis-
ators will continue to he confronted 'bY open meeting legislation, either
in the form of new statutes or, possibly, amendments to those already
enacted ' t considered inadequate. Hence, it is worthwhile to con-
sider the arguments for and against open meetm?_Ia\_/vs, to explore the
statutory techniques adopted to accommodate conflicting considerations,
to examine the reaction to these statutes of the press and of the officials to
whom they apply, and to propose a model open-meeting statute adapted
lo resolving competing interests and considerations.

l. ACritique oe the Open Meeting Principle

The basic argument for _OEen meetings is that public knowledge of
the considerations upon which government”1action is based is essential
to the democratic process.10 The people must be able to “go beyond
and behind'5 the decisions reached and be apprised of the "pros and
cons” involved if they are to make sound judgments on questions of

(Snpp 1959): Auk. Smt. Ans. 55 6-60:, -605 (1956), 55 6-60,?, -G04 (Snpp. 1901 >;
Cal. Gov i Com: 55 54950-60 (applicable lo local bodies only); Coss. tits Stat.
Ri:v, 5 »-3i (1958), Del. Com Ass. lit. 29, 5 SJ09 (Snpp, i960); Hawaii Rev.
Laws 8 7A-1 lo -3 (Supn. 1900); loaiio Com; Ass. 5 59-1034 (Supp. 1961) (ap-
plicable to local bodies only); Il Rev. Stat. th. 103, 55 4J)-44 (1961); Lvii. Ass.
Stat. 5§ 57-001 to _-609 (1961); La. Kr.v. Stat. 8 43.5-S (Snpp. 195"); Mk. Ur.v.
Stat. Ass. ch 1, 5.1(1—41 (Snpp. 19(111; Mo. Ass. Codl art, *3A, 5 8, art. 35, f 5,
art. 41, 5 14 (19577, .Mass. Gen. Laws Ask rb, 3¢ ., § 11A, ch. 34. 8 9F, ch 39,
55 33A-C (Supp. 1961); Miss. Stat. D) 1041, 471705 (1957); Nev. Rf.v. Stat.
55 341 010-.040, 344.0S0, 368.305, 386.335, 396.100 (Supp. i960); N.J. Rev. Stat.
55 10:4-1 t0-5 (Supp. 1961); N.M. stat. AsS. 55-6-17 (Supp. 1961); N.D. Cent,
(‘'ode 5 44-04-19 (i960); 01110 Rev. Code ANN. § 131,23 (Pape Supp. 1961); Okla.
Stat. Ann. lit. 35,55 201-0; (Supp. 1961); Pa. Stat. Ann. lit. 65,55 351-54 (19.19)
Utah Com. Ass. 55 52-4—at0 -4 (i960); Vt. Stat. Ann. lit. 1, 55 311-14 (1959);
li'asii. Rev,Cone 55 42.32.010-.030 (Supp. 1958); Wis. Stat. 5 14.90 (1959).

This Note discusses only open meeting statutes of general application and does
not include statutes or charter provisions establishing open meeting requirements for
a single body or single type of body; however, Ihc same considerations seem appli-
cable to such provisions. Open records acts, nnothcr fertile branch of “right to
know" legislation, arc excluded from the scope of this Note.

1 Ala. Code tit. 14,55 393-94 (1958).

"Arizona (three defeats); Florida, Kentucky, Michigan, New Hampshire, and
Texas (two defeats each); Colorado, Kansas, Mississippi, Montana, New York,
South Carolina, Tennessee, Virginia, West Virginia, and Wyoming (one defeat each).
See Advancement of Freedom of Information Comm, of Sigma Delta Chi, Annual
Reports 1957-1961.

" Material Unclosed in Letter From Chairman of the Associated Press Managing
Editors Ass’n Fiecdom of Information Comm, to the Harvard Law ReVIeW, Nov.
11. 1961. (In response to inquiries soliciting information, the ReVIeW received
correspondence from newspaper editors in twenty-five states, city managers and city
attorneys of several communities, and from a number of associations of local gov-
ernmental officials and national newspaper organizations. All letters cited in this
note are on file at the office of the Harvard Law Review Association, where they
may he inspected.).

" “A popular Government, without popular information, or the means of acquir-
ing it, is but a Frologuc to a Farce or Tragedy; or, perhaps both,” 9 Writincs or
James Malison 103 (Hunt ed 1910) (letter to W. T. Harry, Aug. 4, 18:2).
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OPEN MEETING LEGISLATION

policy and to select their representatives intelligently.1l The presence
of outside observers is an invaluable aid in making such information
available, for official reports, even if issued, will seldom furnish a
complete summary of the discussion leading o a particular course of
action.I- Even though only newsBaper reporters and a fow interested
citizens actually are present, the benefit of granting access *' govern-

mental meetings will inure to a far larger seﬁment of t/.c population,

because those who do attend will pass on the information obtained.

It is further argued that decisions which result in the expenditure of
public funds ough* to be made openly so that the people can see how
their money is being spent; 19 Publrcrty of expenditures further serves
to deter mrsaﬁproprratrons contlicts of interest, and all other forms of
official mishehavior.4 Several other considerations support .he prin-

ciple of open meetings. Government will be more responsive to the
governed If officials are able to ascertain public reaction to proposed
measures. Public meetings also may operate to provide officials with
mgrc accurate information; individual citizens will be able to correct
factual misconceptions, partrcularlr{ in local government where the
public is apt lo have greater knowledge of the issues involved. Then
00, as people better understand the demands of government ami the
srgnn‘rcance of particular issues, they will be better prepared “to accept
necessary, and perhaEs difficult an unpalatable, measures essential to
the public good.” 19 Finally, open meetings foster more accurate report-

ing of governmental activities. Even when meetings are closed, some
hint of what occurs generally reaches the ﬁress but such reports are
often incomplete and slanted according to the views of the informant.11
To restrict the ﬁress to such sources of information is a disservice both
to the puhiic, which is misled, and to the officials, who may be judged ou
the basis of these distorted reports.17

1A Memora Hm on. Ope trns Fr i] the ?oard of
C mmresrones of the Distri t um ia arc on |e In the
the American Socr ews a er Editors, ,Imrn t l% \g
ven the rep orts o con re sr na de tes |s e "The Copgressional
Recor are fre uent evrsro eactua re ar tou the ates are
rr)en amf alterat |ons dt t\? coptradiction. Sec
essional Recant, It Not a Y. Times, April 0 Magazrne

p aT e governor of one stale attempted. to. defeHd cIosed sessronI for rnvest-

gatrng e spendrng practices of stat rnstréutrons commenting: “You would

ISCuSs your personial nces aroun Inner_table, not I t the street or

at'y r ngxt oor nerge 0rs’; one ne spﬁger ¢ Jtorra repli Wh

ner ta e] 0cs, ove no thrn ésrttrng usr
ss i the public's usrn those " dining Toom d ors, ov rn
r.tearv%fat bt St ke sattoertﬁ gfa"r'tst s teetre R f o
Use nkwrchg Le?at mp‘ircatrons % Barriers to t\ﬁe Right To™ Know,

40 Marq L Rev. 3,35

ms Freedom or Se,crrcy 30 956) [hereinafter cited as W iggins]

“I 0 not remem a single execu Ive dsess é)n but that t]ere Was a report
e news P e repo wast S thedb e er(s:% nal Bpr 1on
Her n V\{ % rvea what had tran Prre ampcr
s ut o oca overnment, reprinte tn part in II

merrcan ocy 0 ewspaper Editors, March 1, 'rosS, p.
See wiggins 21
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Granting the virtue of open meetings in general, substantial objec-
tions can be made to enacting the principle as a legal requirement. Pub-
licize:: proposed governmental action may benefit citizens whose in-
terests ar? adverse to the general community or harm individual repu-
tations. In some cases, particularly when sharply conflicting interests
must be accommodated, freedom from the pressure of public opinion
may be desirable: the delegates to the Constitutional Convention, for
example, felt constrained to work in secrecy.!l8 Even in less unique
circumstances “ther- is something to be said for open covenants, un-
openly arrived at.” ia One public official lias remarked that "there are
many details, ramifications and opinions that no sound administrator

. . would care to express in public,” 20 and it appears that officials
are often reluctant to request information at open meetings lest they
create a puhiic image oi ignorance.2l In addition, public officials are
prone to waste time making speeches for the benefit of an audience,
while in a closed meeting they "are less on their dignity, less inclined to
oratory.” 2* If the meeting is for preliminary consideration of action,
there are additional objections. An open meeting requirement will tend
to disadvantage subordinate officials by publicizing their disagreement
with policies that they must administer. And publicity of proposals put
forth during preliminary discussions may frustrate ultimate agreement,
for an official hesitates to abandon a view that he has publicly ad-
vocated M A final objection to an open meeting requirement arises from
the tendency of the press toward "sensational” reporting. All too
frequently newspaper stories are distorted by the bias of the reporter or
his paper. Even when there is no bias, newspapers prefer lo emphasize
as ‘ newsworthy” only “ controversial matters about which there is some
conflict or . . . those items which tend to make legislators appear sub-
stantially less than bright.” 2L It has even been contended that the need

_""Thu debates. were secret, and fortunately so, for criticism from without
might have imperilled . . . (lhel work ... s great were thr difficulties en-
vmmtered from the divergent sentiments and intérests of different parts of the
country ... ." 1 Bryce, Tnr. American Commonwealth <t (id ed. .90S),
[i has been observed, %_owever, that because of the secrecy of the convention The

uchit had to be written to achieve acceptance of the Constitution. Wiggins .
:Sor_nmers, Kick teGoed, 48 Nat'i Civic Rev. is, 19 (1959).

A Letter_From Chief Editorial Writer of the Chicago Sun-Timrs to the =
Law Revaen, Nov. 'S, 1961, states:

lilt is not so tiitirh an unwillingness lo express public, views that accounts for
the desire for secrecy as it is_the nted to cover tip just plain ignorance that so
man%{ public officials have. That is the basis (or the one argument for secret
meefings that might have some validity, . .. In a secret ‘meeting a public
official” can honestly confess ignorance 0f a subject and seek enhghtenment
from his fellow committee members and witnesses. Me would not be able to
bring himself to do this in a public meeting and such reluctance might have
an adverse effect on the proceedings.

Tiir International Citv Managers' Ass'n, The Technique or Municipal
Apminisiration _ (4lll ed. 1958). )

-1See Pickf,Rfit. A Feder, Open Prime Meetings or Legislative Bodies —
Ca'. 1t uknia'k Brown Act :6 (1957) (hereinafter cited as Pickerkli. & Feder];
Peterson, Tin LegesHiue?ad #rAEs, | 7 State Gov't sst, 3954) . ,

o' Letter From_Richard Carpenter, Executive Director. & General Counsel oi
the League of California Cities, Iu the N, irteed law Review, Nov. 16, 1961,

r

I~

196:]

It is
ings of
Englam
with hi
lection
debates
of Con
in this
for whi
public:!
to atte
Since :
and I;
lion al
petiplc
legisial
custom
1794,
appro*
in tea
ments
sions ;

O

A7}

nettmw2

aj
of %ig]
tim, v
for e\
ch |l
ligns 1
piesur



no-e
ktl rcpu.
intern ..
opinion
tion. for
I unique
mts, un-
here are
nistrator
officials
est they
ci?s are
ludience.
-lined to
f action,
ivill tend
‘reetner, t
tsals put
reement
icly ad-
s front
All too
jorter or

nphasize
is

ear sup

the need

i without
alties en
és o_fgcst;e
A .
ition " The
Aggins 9.

the lia=

lints for
[that so
|r secret

puhiic
lenment
lahle to
lit have

[(UMCIPAL

IBojies —
Federa;

loun.el of
11961,

OPES MEETISC LEGISLATION

for "right to know” laws has been exaggerated, as “ editorials anil news
articles on star chamber ses'ions and the like have long been an easy,
inevitably irrefutable, and popularly accepted part of every experienced,
and frequently cynical, news editor's bag of tricks.” 2i Although these
arguments cannot be ignored, they do not compel the conclusion that a
legal requirement of open meetings is untenable. Some have urged that
the benefits of requiring that all governmental activity be done openly
outweighs any disadvantages that may result;  perhaps a more rational
approach would be to seek @ devise a legal standard affording the fullest
possible degree of openness v bile recognizing the interests promoted by
governmental secrecy.

(I. The Common Law and Constitutional Background

It is clear that the public has no common law right to attend meet-
ings of government bodies.Z/ In seventeenth and eighteenth century
England publication of parliamentary debates was frequently visited
with harsh punishment. The motive for secrecy originally lay in pro-
tection from the Crown, but later it was thought useful to conceal the
debates from tlte electorate as well. As put by a member of tlte House
of Commons in 173d: “To print or publish the speeches of gentlemen
in this House looks yery like making them accountable without doors
for what they say within.” 25 Beginning in tlte late eighteenth century
publication of debates was tolerated, but reporters had 10 privilege
to attend and could be excluded upon the request of a single Member.
Since 1S74 a majority vote has been required to exclude tiie public,
and Parliament has increasingly cih.cIraged dissemination of informa-
tion about its proceedings in an effort to esc-t greater influence on the
people and to enlarge their role in the process o' e acting or rejecting
legislation. In the United States, the House of Representatives has
customarily met in public since its inception, and the Senate since
1794; mos' congressional work is now done in committee, however, and
approximately one-third of the committee meetings have been closed
in recent years.3' Thirty-four of the states have constitutional require-
ments that the legislature meet in public; in the others legislative ses-
sions are open as a matter of custom.3l Apparently no state, however,

35 Western Governmental Research Ass'v, Conference Proceedings 30-31

1956), . .
( _411§ee, egR,Advancement of Freedom of Information Comm, of Sigma Delta
Chi._Annual Reports 1957-1961.
Z/See Cross, The People's Richt to Know 180-83 (1953).
Taswkll-Langmf.ad, English Constitotion.l Kistorv 588 (nth ed. Pluck-
nctt 1960),

27 See "Il at 388-r. _

30 See Wiggins 9-10, u-16; Advancement of ‘'rcedom of Information Comm,
of Sigma Delta Chi. Annual Report 1961, at it. , o
_3tIn Tdaho and New Mexico the constitutional requirement is without excep-
tion, while in the other thirty-two states the Ie%lslat,ure is permitted closed meetings
for executive sessions or where secrecy Is otherwise required. EQ., Vt. Const.
ch. I, §3: see Cross, The People’s Right to Know 163-83 (1953). The constitu-
tions of Alaska and Hawaii do not require open meetings of their legislatures, hut
presumably the pattern will be followed.
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has a constitutional requirement of open meetings applicable to anv
governmental body ‘-'her than the legislature.S

Advocates of the “right to know” frequently insist that access to
information about governmental activities is guaranteed by the Con-
stitution of the United States.3* They argue that the primary objective
of the constitutional guarantees of free speech and a free press wes to
make government responsible lo the governed by ensuring that the
people would be informed about its conduct; thus they declare: “It is
obvious that the freedom of the press implies the right to gather news
and the right of those who possess information to impart news.” 3}
To the objection that the framers of the Bill of Rights were concerned
with abolishing prior restraints to publication and not with guarantee-
ing access to sources of information, they answer that the Constitution
isa"living” document and that “ freedom of the press and speech under
contemporary conditions includes the right to gather information from
government agencies . . . Even the most ardent proponents of
this view admit that the constitutional right of access, like the more tra-
ditional right of free speech, would not be absolute but instead subject
to such limitations as might be necessary in the public interest.3 Thus
delimited, it does not seem unreasonable to extend constitutional guaran-
tees to include matters of access as well, especially in light of the dose
interrelation between the arguments supporting the right of access and
principles deemed fundamental to democratic government. However,
no court — state 0. federal — has as yet accepted such an extension, al-
though at least one judge has expressed his willingness to do so.3/ In
view of this judicial reluctance, legislative enactment appears a much
surer means of establishing a legal principle requiring open meetings.

I11. Titr Statutes

At present twenty-six states have open meeting laws applicable to
a broad range of state, county, and local governmental bodies, both
elective and appointive.8! The novelty of the statutes and consequent
scarcity of judicial interpretation, together with the wide variance in
statutory language, pose obstacles to an overall evaluation of open
meeting legislation; nevertheless, it is possible to consider some of the
more basic problems presented: the scope of coverage, the extent to

3 See mat iSS, 102,

83See ELnl 124-351 Thayer, Legal Contral 0T the Pklss 175 (3d ed. 1956);
Parks. The - Covermmant rﬁ 0 Kno
Censlllvtiou, 36 Geo. Wash. L. Rev. i <1957): Note, Addess lo Ofulal Infome-
tor Xlgla:lcdcmsmlm”al R’\lﬂ‘t, :7 Ind. L.J. 109 (1195:).

3 Parks, syranote 33, at ro (Ml ifalicized in original); sec Note, 37 Jnd. L.J.
:00. 513, 315-10 (1952). o o

33Parks, supra note 33, at ;. (all italirim| in original). ,

aft See Address by Harold L. Cross, Maine State liar "Ass'n Meeting, Aug, at.
19;:. in 41 Me, S.H.A. Rep. 33 (195:).

_ See Mack Appeal 35S0 Pa jyr, 273, 126 A 2d 679, 659 (1956) (Musmanno, J ,
dj-scnting):.* A print shop withott ‘material 1" print would be as' meaningless as a
vinesar.l “without grapes, anorchard without trees, or a lawn without “verdure,
||n|‘|t|0r,r%"0f tin press means freedom to gathernews, write it, publish it, and cir-
eulate 1t.

,"See statutes cited note 6 SpraL
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which executive sessions are authorized, and the method: for enforcing
the statutory directives.

.(. Coverage

Statutory provisions for coverage fall into three broad categories.
The first simply lists certain types of governmental organizations -
for example, "all boards and commissions” 3— without any additional
phrase expressing a general principle of coverage. The danger in such
an approach is that the list of enumerated organizations will be read
restrictively, thereby excluding from coverage a number of bodies prop-
erly comprehended within the open meeting philosophy; “all boards
and commissions,” for example, might be held to exclude city councils
and public authorities. Perhaps cognizant of this danger, some legis-
latures have enacted introductory clauses directing that the act should be
liberally construed in light of the declared policy of the state that its
citizens are entitled to complete intormalion about governmental affairs
and the actions of public officials; 4l but when the enumerative clause
is drafted more narrowly than the policy declaration, the former might
well be held to control. A second group of statutes covers all bodies
“ established by law to serve a public purpose,” 4 or “exercising legis-
lative, regulatory or directive powers’’; * they thus see to exclude any
organization not explicitly authorized by statute, such as a subordinate
organization established at! hoe by the parent itself. A third group
refers to bodies “transact)ing| . . . governmental functions affecting
any . . . [citizen|" Il or includes a catchall provision emicaeing all
state or local organizations that are either supported by or authorized
to spend puhiic funds.4* These appear to represent the broadest pos-
jible approach and t> include any official organization that plays a
significant role in public affairs. In articulating the principle of broad
coverage a public funds test seems most desirable; it affords a more
certain and easily applicable criterion than a standard such as “gov-
ernmental functions affecting any citizen.”

The most difficult coverage problem is whether the statutes apply
to a governmental body’s subordinate agencies or committees whose
only function is to make recommendations to the patent organization.43
In Adler v. City Council ,n members of the city planning commission
attended a private factfinding dinner given by a potential applicant
for a zoning change; the planning commission’s sole function was to
make recommendations to the city council, which then determined

Dei, Cook Ann. lit. 29, § 5109 (Supp. 19S0); se¢, €9, Vt. Stat. Asm. tit. |,
5 «959)-
4LE.qg., I)nd. Ann. Stat. 3 57-60t (1901). .
4 Eg, Hawaii Rev. Laws 5 ?A-t (Supp. tgfio).
43 Wash. Rev. Code 3 42.31.010 (Supp. 1958).
BEg., Ind. Ann, Stat. 3 57-602 (1961).
4 See, eg, 1. Rev. Sr.tr. ch. 102, § 41 (1961); La. Rev. Stat. 5425 (Supp.
1952).
43This problem does not arise under the second class of statute referred to
above — “established by law to serve a public purpose”— uiicss the subordinate
body is ex&)ressly authorized bg statute. _ ,
184 Cal. App. ad 783, 7 Cal Rep. sos (Dist Ct. App. i9e0).
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