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Following are some guidelines to help you deal
T7ith the specific situations mentioned in the Legislative
Audit report.*

1. IT a motion i1s made to enter Into executive
session, do not do so without a careful study of the exceptions
contained 1In AS 44.62.310. If you decide that executive
session Is appropriate, state on the record what exception
In AS 44.62.310(c) you are following, or whether your concern
Is the protection of a person*s privacy under Art. I, § 22
of the Alaska Constitution IT you cannot state clearly for
the record a reason to enter iInto executive session, do not
do so. (And do not do so for purposes of the discussion.)

2. Have all proceedings electronically recorded.
Further, iInstruct the person responsible for taking minutes
that the record must always show both the specifics of board
action and the grounds for taking the action.

3. Applications; applicant qualifier*:ions or
examination results. AS 44.62.310(c)(2) provxaes that only
iIT a matter will jtend to prejudice the reputation and
character"™ of a person should you enter .into executive
session regarding an applicant. General discussion regarding
applicants, their qualifications, or the fact of passing or
failing an examination will not ordinarily fall Into this
category. If there i1s some question about a specific candi-
date, discussion of which would tend to prejudice that
person®s character or reputation, however, you should invoke
this exception. Also, If you have a genuine doubt whether
you may adversely affect a person®s right to privacy, It 1Is
best to err on the side of confidentiality. Such a decision
can thereafter be reversed If incorrect, but a wrong decision
which adversely affects a person®s constitutional or other
rights can hardly be undone.

4. Status of i1nvestigations. Since investigative
reports by the bivision of Occupational Licensing do not
name the person who iIs the subject of an iInvestigation, you
need not as a general rule enter Into executive session to
receive these reports. There may be occasional exceptions
to this, such as i1f iInvestigative facts would themselves
tend to reveal the ldentity of the person under iInvestigation.
You may generally trust the division investigators in this
regard, as they are aware of the limitations on revealing
information even to board members.



5. Examinations, grading procedures. Only
the specific content of examinations may approprlately be
1apt from public knowledge. This serves the public, interest
by helping to assure that unqualified persons may not unfairly
pass an examination. However, the public is entitled to
know what procedures are followed In grading an examination.
To the extent that i1t is possible to separate content from
grading procedures, this should be done and procedures
Disclosed. It is not only useful but necessary to the
public and to applicants to know. also, what principles the
bDard follows iIn determining qualifications for practice of
a profession. Procedures and principles followed by state
boards are matters of public policy and an effort should
aZways be made to keep the public informed regarding such
c,utters.

Obviously, the questions in this area can be
ci.fficult ones and 1f you have further questions regarding
situations not covered here, please contact us further.
STK/jb

Attachment



MEMORANDUM itate of Alaska

to Hon. W.R. Hudson, _Commissioner date:January 2, 1981
Department of Administration
FILE NO:J-66-445-81

TELEPHONE NoO: 465 ““3666

«om WILSON L. CONDON subject:By-laws of Alaska
ATTORNEY GENERAL Energy Center
Ty:

RcJdger W. Peg
sistant Attorney

This responds to your request for advice on this
oject.

It 1s not necessary for the center to file as a
".—exempt, nonprofit corporation with the Internal Revenue
es:vice. As a state agency 1t is not tax™d by the United
v-ites. Nevertheless, 1t causes no harm for the center to
le; 1t is a belt-and-suspenders matter.

With respect to accounting systems, you should ad-
the center’s executive director that you wish i1t to com-
‘with State of Alaska accounting practices. It is virtu-

Ij impossible, as you know, to reconcile a different ac-

c.ranting system with the state"s budgeting and auditing pro-
cedures. You should simply explain that and furnish the ex-
ecutive director whatever materials are necessary. There 1is

every reason for the center to cooperate on this point, and

no reason not to.

With respect to meetings, the center Is a state

agency, and i1ts meetings are subject to the sunshine law.
AS 44_.62.310 - 44.L=.312. The by-laws are not required to
repeat what i1s already required by law. OF course, to the
*xtent that they may conflict with the law, they are a null-

. For example, section 5 of the by-laws would be a null-
ity should the legislature enact a law with which 1t conflicts
It 1s not up to state agencies, even so-called iIndependent
corporations, to decide how money iIs to be appropriated or
spent except to the extent that the legislature gives them
discretion to do so. Unlike the University of Alaska, which
IS a creature of the constitution, statutorily established
independent corporations are creatures of the legislature and
totally subject to i1ts otherwise valid enactments.

The provisions of AS 44.62.310 - 44.62.312 apply to
the center, and the reasons prescribed by section 7 of the
by-laws for holding closed meetings must be applied In a man-
ner which does not bring them into conflict with the statute.



Commissioner W.R. Hudson
January 2, 1981
Page #2

It appears that the first two reasons given do not come within
the coverage of the statute. The center needs to have AS 46.-
12 amended to authorize closed meetings for those purposes as
well as to obtain an exception for the same purposes from the
provisions of AS 09.25.110 - 09.25.120 (public documents).

With respect to contractual services, because the
center has not been expressly authorized by law to retain
counsel or to sue or be sued In 1ts own name, 1t must obtain
the ati”“omey general®s approval to retain counsel. We see
no need, however, to place that requirement in the by-laws.

It is already a matter of law. AS 44.23.010 - 44.23.020.
Public Defender Agency v. Superior Court, Third Jud. Dist.,
434 P.2d 947 (Alaska 1975) That creates no problem, however,
because the attorney general routinely approves such requests
whenever the need arises.

Because the center i1s new, i1t Is bound.to have some
problems getting started. Its problems will probably be ex-
acerbated by 1ts concern for 1ts independence. There 1S no
way, however, i1n which its independence can be threatened by
compliance with the applicable law and financial procedures.
Its real i1ndependence lies In the exercise of i1ts discretion
In exercising Its substantive powers under AS 46.12.110 -
46.12.12,0 and not. In choosing accounting systems.

hWwP/pjg

cc: Walter Parker
Alaska Energy Center
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DEPARTMENT OF LAW
oo fif wi ATTORNEY GENERAL

February 3, 1981

Hr C.R. "Steve"™ Hafling
I :tirman, PERS Board

7 *G* Street

"_norage, AK 99501

Re: Closed deliberations by
PERS Board
Our file: J-66-339-81

Hr. Hafling:

At your October meeting in Fairbanks, the Public
e . 10oyeesl Retirement System (PERS) Board requested our opin-
. X regarding the board®s authority to deliberate in closed
"jion. It 1s cur opinion that you are authorized to do so
Vv.i.n hearing an appeal from a decision of the administrator.

The statute which established PERS provides that
the powers and duties of the board include both the holding
of meetings, which are to be open to the public, and the
hearing of appeals. AS 39.35.040(1), (). The statute does
nnt specify whether appeals hearings are to be public. Under
the ordinary rules of statutory construction, the express
requirement that meetings be public, and the omission of any
such requirement with regard to appeals hearings, suggests
that hearings are not required to be public. Hot.ever, any
ambiguity on this point is resolved by the Alaska Administra-
tive Procedures Act (APA) provision regarding public meet-
ings, which is applicable to all administrative bodies of
the state and its political subdivisions. AS 44.62.310.

That "section provides an explicit exemption to the public
meeting requirement for "judicial or quasi-judicial bodies
when holding a meeting solely to make a decision In an adju-
dicatory proceed:ng." AS 44.62.310(d)(1).

Neither the PERS Act nor the APA require the delib-
erative portion of your appeals hearings to be held iIn pub-
lic. However, the public meetings requirement is based upon
the premise that public bodies should conduct theilr business
in public unless privacy iIs necessary for specific legitimate
purposes. It is our view that the spirit of the law requires
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that exemptions to the public meetings requirement be con-.
strued narrowly. Under regulation 80-6 adopted at your Oc-
tober meeting, your hearings will be public and your deliber-
ations will be open unless a majority of the board votes in
ani individual case to close them. Your decision to deliber-
ate i1n closed session should not be made capriciously, but,
should be based upon a determination that deliberating.in
private will facilitate your ability to render a fair and
impartial decision, for example, by allowing you to evaluate
the credibility of conflicting testimony without the psych-
ological pressure created by the physical presence of the
witnesses and parties. Since this is a determination which
each member must make individually, you may want to consider
revising your regulation to allow the deliberations to be
closed upon the request of any individual member iIn order to
ensure the full participation of all members in the deliber-
ative process.

The holding of private deliberations following a
public adjudicatory hearing iIs consistent with the tradition-
al practice of private deliberations by a jury or court in
civil and criminal proceedings, and is, we believe, consistent
with the spirit as well as the letter of the Alaska public
meetings law. We caution that, despite the omission of a re-
quirement iIn the PF.FS Act that your.appeals hearings be pblr®.c,
we believe that the Alaska public meetings law, iInterpreted
in the context of the Anglo-American tradition of open trial .
(see K- Davis, ADMINISTRATIVE LAW TREATISE 8 14.13 (2d ed.
19%0), requires that all but the deliberative portions of
your appeals hearings be held i1n public.

Very truly yours

WILSON L. CONDON
ATTORNEY GENERAL

By:
|

AssisténtuA{tornev General

LLD/pjg , =
cc: PERS Board members
Paul Amoldt, Director

Div. of Retirement & Benefits
Department of Administration



- MEMORANDUM of Alaska

TO:Marie Matsuno, Deputy Commissioner date:February 11, 1981

from

~eOOlafo..

Rural Development Council
Department of Community & FLE No: J-66-514-81
Regional Affairs
TELEPHONE NO: 465-3665

WILSON L. CONDON subject: Rural Development
ATTORNEY GENERAL Council by-laws
3y:

Laurd] 4 Xavis
sistant Attorney General

Attached is your draft of by-laws for the Rural De-
velopment Council, marked with our comments and suggested
eLanges. Generally, we advise you to avoid reiterating the
r.yms of vour enabling law, AS 44.47.160 - 44.47.190, 1in the
W-laws, unless necessary for clarity. Necessary references
.0 the statute should include a citation to the section
m"doted O paraphrased.

We have suggested striking two of your proposed para-
graphs f. t the following reasons. We advise striking the pro-
vision for telephone polls of members because of the require-
ment of Alaska’s open meeting law, AS 44.62.310, that your
meetings be open to the public. You may meet In executive
msession for the specific reasons stated in AS 44.62.310(c),
but may take no action iIn the executive session. AS 44.62.-
310(b). A telephone poll, even during a conference call be-
tween all members of the commission, would not comply with the
open meeting law. and any action taken pursuant to such a poll
may be void.

However, since your duties are primarily to advise
and make recommendations to the governor and legislature,
this sanction may not apply. Since a recommendation is not
binding or enforceable, i1t is probably not voidable iIn prac-
tice. You may authorize one or more of your members to make
recommendations or advocate ideas consistent with policies
adopted at your meetings. Your proposed Article Three au-
thorizes the chairperson to make such statements. You may
wish to add to Article Three a specific reference to approval
of such statements by telephone call. However, you should
make all your fundamental policy decisions In a meeting which
IS open to the public.

Secondly, we advise striking the proposed disclaimer
of liability because i1t would be of no effect. The liability
of public officers and employees i1s a matter of law, which may
not be altered by such an exculpatory clause. Generally, of-
ficers and employees of the state are immune from liability
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for acts in the scope of their official duties which i1nvolve
a mistake In judgment or discretion, or are due to an erron-
eous interpretation of law. Bridges v. Alaska Housing Au-
thority, 375 P.2d 696 (Alaska 1962)7 However, this Immunity
does not apply to the negligent performance of acts, not iIn-
volving such discretionary decisions. State v. Stanley, 506
P.2d 1284, reh. denied, 509 P.2d 279 (Alaska 19753 Because
your duties primarily involve the formulation of public pol-
icy, your exposure to liability is small. You may be further
comforted by knowing that the state’s policy is to indemnify
i1ts officers and employees for liability incurred in the good
faith execution of their duties. ¢ £., the individual de-
fendants In Bridges v. Alasx™ Housing Authority, supra, were
all dismissed on the state"s motion, although the state was
found liable due to the negligent failure of i1ts employees to
take reasonable care to secure a vessel which they had seized
for a fish and game violation.)

Except for the problems noted above, your proposed
by-laws appear to be consistent with the law. Please let us
know 1f we can be of further assistance iIn this matter.
LLD/pjg
Enc.
cc: Hon. Charles Webber, Commissioner * /

Department of Commence and
Economic Development
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MEMORANDUM State of Alaska

ts; Fon. Chafes *, Webber DATB, Hay 11, 1981
Commissioner
Department of Commerce & file no. J-66-655-81

Economic Development
TELErHONE No: 465-3600

0L WILSON L. CONDON subject: Appl ication of Open
ATTORNEY GENERAL Meetings Law to iIn-
By formal meetings

_ee=Rodgss-W.—- —Peg
Assistant Attorney

You have asked whether the Open Meetings Act, AS 44.**
62.310 - 44.62.312, applies to informal meetings.

A major decision on the application of the Open Meet-
iIngs Act 1s now pending before the Alaska Supreme Court. Ra-
ther than mscue a formal opinion, therefore, wc are 1aauing
this memorandum of advice for your guidance and the guidance
of other public officials until the court makes its ruling on
the matter. It i1s our belief that thn court will follow the
majority of courts on the question and hold that the Act ap-
dlies to informal as well as formal meetings of public bodies.

) :cng as information is exchanged
which relates to any matter on which foreseeable action may be
taken.

The threshold question is what bodies are covered by
the Open Meetings Act, On its face, the Act is extremely
broad. */ 1t is required reading for those who would under-
stand this law:

All meetings of a legislative body, of a board
of regents, or of an administrative body, board,
-e"ecOTMiI1as-Tfuu+trocoutiuil;tee, authority,
council, agency, or other organization, includ—
ing subordinate units of the above groups, of
the state or any of i1ts political subdivisions,
including b"-t not limited to municipalities,
boroughs, school boards, and all other boards,
agencies, assemblies, councils, departments, di-

*/ The sec title is "Agency meetings public.” Section ti-
tles | Y hov= , not & part of the law, AS 01.05.006, and
should not, therefore, be used In I1ts Interpretation.
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Hon, Charles R. Wehber -2 - May 11, 1981

visions, bureaus, commissions oOr organizations,
advisory or otherwise, of the state or local gov-
ernment supported in whole or in part by public
mouey or authorized to spend public money, are
op”™ no cne public except as otherwise provided
by this section. Except when voice votes are
authorized, the vote shall be conducted In such

a manner that the public may know the vote of
each peroon entitled to vote. This section does

not apply to any votes required to be taken to
organize the afore mentioned bodies,

AS 44.62.310(a)(emphasis added). Despite the use of the words
"agency"” and '‘agencies,' we believe, as will be shown below,
that the law does not apply to the meeting together of persons
who merely occupy positions within an agency or within two or
more agencies. IT 1t meant that, i1t would say so. That: 1s,

it would say "any meeting of two or tore state or municipal of-
ficials or employees.” It does not say that or anything like
that. Something more is needed. There must be some "body."

The statute goes on to say:

IT excepted subjects are to be discussed at a
meeting, the meeting must first be convened as
a public meeting ana the question of holding an
executive session to discuss matters that come
within the exceptions . , . shall be determined
by a majority vote of the body.

AS 44.62.310(b) (emphasis added)..

How, 1n contrast to iIts breadth of coverage, the sta-
tute has a fairly particular application as to its objective:
It Is that "[<*311 meetings . are open to the public, ..."
It iIs meetings with which the law is concerned, and It iIs meet-
ings of '‘the afore-mentioned bodies" with which 1t is precisely
and exclusively concerned. It 1s not concerned with the meet-
ings of staffs —— wh* do not vote — but rather with the meet-
ings of "bodies™ whose members are "entitled to vote." That 1is
why the law refers to the question of holding an executive ses-
sion as being ''determined by a majority vote." Non-bclies do
not determine actions bv a vote. The principal employee or of-

ficial decides, eilther with orwithout the advice of subordin-
ates.

_The word "agency' 1s used In the Open Meetings Act In
the peculiar sense of the Administrative Procedure Act, of which

the Opon Moeaingc Act has always bean a part, that is, as mcan-
eing -e-regulatory--or-._."uasdr*“4udlc£al .board-nx-on, for

<-00i259ri06 Ild9£:T .'E8-0T-T2rS6r d31d003131 X033:-
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specific membership and vest i1t with specific powers and as-
sign it certain functions to be acted upon by a wte, of the
committee"s membership. If that i1s done, the law applies,
But where the committee, task force, or group has no power to
act by a vote of its members, has no Fixed functions which
constitute iIts business, and Tias no ”~Ixed membership to exer-
cise its power by vote, then the Open Meetings Act, by its
own terms, does not apply.

In sum, It iIs our view that the Open Meetings Act
only applies to multi-member bodies, which have a fixed mem-
bership, whieh Arfe Supported in whole or in part bv public
money, and which are empowered pursuant to law exercise gov-
ernmental power or to provide advice through a v a of their
membership, It does not apply to meetings of individuals, who
are public officers or employees, such as the cabinet, but who
are not empowered collectively to exercise power or provide
advice as a body by a vote of tfcair members.

With these guidelines as towhich bodies the law ap-
plies, we r.ov turn to quf.dcion as to which meetings of
these bodies or of their members the Open Meetings Act applies.

Some courts have permitted informal, closed meetings
of public bodies to be held. See Lessel v, Bd. of Supervisors
for the County of Nassau, 394 N.Y.S.2d 767 (19/7); Reeves V.
Orleans''Harlan Sch. Bd.j 264 So.2d 243 (lLa. App. 19725T revs®d,
281 So.2d 719 (La. 1973). It appears, however, that there is
no basis for this practice under the Alaska Open Meetings Act.
It salpft that'[ijt Is the policy of the state that" public
bodies conduct "'their deliberations . , , openly" and that it
IS not up to them "to decide what i1s good for the people to
know and what 10 not good for chom to know."™ AS 44.62.312(a)

. ®.

The courts seem particularly sensitive to a body®s
meeting Informally In an unnoticed, closed session and then
meeting subsequently iIn a noticed, open meeting to act on the
subject which was discussed at the informal meeting, A person
aggri by the action taken at the subsequent meeting can have
It voxaed. Peters v. Bowman Public Sch, Dist., 231 N.W.2d 817
(N.D. 1975). The rationale torvoiding the subsequent action
taken at the formal meeting was ably expressed iIn the Sacramento
case:

An informal conference ur caucus penults cry-

stallization of secret decisions to a point
just short of ceremonial acceptance. There

t~a:'St0S35f..'6 -GGIESIt™06 Wdz£:T :Z8-GT-1S:£6r d31d003131 X0d3*
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iIs rarely any purpose to o nonpublie or pre-
meetin? conference except to conduct some
part ol the decisional process behind closed

, doors. Only by embracing the (informal] col-
lective iInquiry and discussion stages, as
well as the ultimate step of official action,
can an open meeting regulation frustrate
these evasive devices.

Sacramento Nowopapar Guild v. Sacramento County Bd. of Super-
visors, 69 tial. Rptr. 48CIT £87 (1968) .

It 1s, of course, permissible for members of boards

to participate In social or other gatherings where their pur-
ose is not, in whole or In part, to discuss or transact the
usiness of the public body of which they are members, Orange
County Publications Div. of Ottaway Newspapers, Inc. v. Council
Amy"F~Newb ur”® 7"/~T"N.Y."S.2d TOMT"~Mut~ib-called-—
work sessions, study sessions, staff meetings, or briefing ses-
sions i1nvolving two or more of the body®"s members all appear
from the cases to fall under the law and must be noticed and
open to the public, Only those gatherings of public bodies

(D which are not intended to circumvent the Open Meetings Act
and (@) at which there i1s no discussion of the business of the
public body appear to be exempt from the law®s reguirements.
Otherwise, whenever two or more members of a public body meet
to discuss the body®"s business, the law probably applies.

By requiring that the meeting be open to the public,
the law impliedly requires that i1t be held within the area iIn
whioh the-body hao jurisdiction. Quast v. Knutson, 150 N.W,2d
199 (Minn. 1967). See also Horowitz v, Tlaska Bar Ass"n, 609
P.39, 42 (Alaska 1980)(Dimond, S.J., dissenting). In Horo-
<?1lyz» the court held that the Administrative Procedures Act,
-c7 which the Open Meetings Act iIs a part, did not, by the terms

the™ IrawvWtfcor usl/ab® liaheu-the'” Alaska™ Bar“Association, apply
to the association. There 1Is no reason, however, to believe
that the majority disagreed with Senior Justice Dimond"s con-
clusion that the Qpon Meetings Aot required that mcotingo bo
held in Alaska, Indeed, by mmplication, It apparently agreed
that the lew required meetings to be held in Alaska, otherwise
ethere*no teeu-fax. “il-1o m>KL that the law did not apply to
the Bar Association, */ Nevertheless, when necessary to its

*/ Arguably,” the majority had to rule on the law"s applica-

tion to the bar because there was a lack of formal public no-
tice. However, the bar"s Hawali meeting was a matter of some
public controversy and actual notice was, therefore, made.

«*00i £59t106 wesse:r [£8-0T-T27Set” d31d003131 xoaax
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burii*£iss, a board or commission (or subcommittee) and its staff

cai make duly noticed field trips outside the board"s geographic
Jua 1idiuLiuu.  In Uulug bu, liwevei, the budy must limit 1ts ac-
tivities to those for which the field trip was required, and it
——cannot-"set on-other matters which could have been acted upon at

1ts usual place of business at a public meeting.

The open Meetings Act expressly requires that '"[rea-
sonable public notice shall be given for all meetings required
to be.open under this section.” AS 44.62.310(e), This will
almost certainly be interpreted to mean adequate notice under
the circumstances. That i1s, what is reasonable depends upon
the situation iIn which the public body must meet to hear, con-
sider, deliberate, And take -- or not take -- action, and the
effect of 1ts doing so on the public and on any individual. Hie

reater the exigency of the former, the less notice will proba-
gly be necessary. re greater the latter, the more notice will
probably be required. If the notice is lacking or so i1nadequate
that the public i1s "inaware of the meeting, the law apparently is
violaLed. gullivun y. CiedlL Rivtiz Township, 217 N,W.2d 502
Minn. 19727~ "~Regularly scheduled meetings need no further no-
tice, iIf the time and place ate known to the public, but special
meetings always require special notice, unless an emergency
makes notice Impractical or impossible. Id., at 506. The’
latter consists solely of situations whicK~call tor Immediate
action to protect the public peace, health, or safety. Id,

In other words, iIn the absence of a situation demanding Immedi-
ate action to protect the public peace, health, or safety., it
dGSS hOC Sdff166 Hd.t a tfteeCing il h6ld 6h SUch shoft notice
that there i1s no effective notice. Publicbodies must plan
ahead, and their failure to do so will not justify their hold-
Ing a meeting without adequate, effective public notice.

Absent-exigent circumstances, three-days notice Ap-
pears to be the minimum allowable to be reasonable public no-
tice and th« three days cannot include Saturday, Sunday, or
holidcys. Some jurisdictions allow a 24-hour minimum. Bd.
of Ed. v. Kankakee Federation cf Teachers Local No. 886,T6
N.S.2d T9 (111. App. 1970)'! Eut we adviteTthat the three-day
rule be followed apsent an emergency. Even emepRencv meetines
must be noticed, |l possible, by calling radio and television
stations and the press and by costing. Itis the receipt of
notice which i1s required. Mailing notices to the media three
days before a meeting will not suffice. As a general rule,

#ite well .ad\MJ.sed.—-to give notice as far in advance and
as widely as is practicable In order to avoid challenges to
their actions under AS 44.62.310(f). Th$ penalty for failing
to comply with the statutes is to void the public body"s ac-*

5...05sshZ06 rG0_£59t2i06 Nd6E :T 1ZQ-0T~TerE6t? d31d033"131 X0d3X
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tion, Accordingly, every public body to which AS.44.62.310
and 44.62.312 apply should.have a standard procedure for making
.* notice of the time, place*and- subject of Its meetings.

_ Because of its application- to, all public -bodies, we
are making copies of this memorandum available to those bodies.
w verloio>e v v\
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Randall P. Bums, Exec.Director date: August 22, 1979
Alaska Public Offices Commission
610 "C" Street, Suite 209 fileno: J-66-018-80
Anchorage, Alaska 99501

TELEPHONE NO:
ATTN: Richard E. Vollertsen

subject: Secret ballot for
AVRUM M. GROSS electing the commis-
ATTORNEY GENERAL sion"s officers
Rodger W.
Assistant Attor General

You have asked whether the Alaska Public Offices
Co mission"s fo~1 w which provides for a secret ballot oh
th election of 1ts officers is valid under AS 44.62.310
(A.i.;skals sunshine law).

The election of officers oncems 'votes required
to "a taken to organize™ the conrois >ion under AS 44.62.310-
(a) . 1ccordingly, the provision. oJ AS 44.62.310(a) which
req lire votes to be public do net apply to the votes to
elect the commission®s officers.

There i1s no merit to the view that the exception
here applies solely to the fTirst organizational meeting and
not to subsequent ones. Its only purpose is to avoid the
sort of frictions, hard feelings, and interpersonal pressures
which voting openly against a fellow member will generate.
This purpose must be served not only at the first organiza-
tional meeting but also at each subsequent one. Limiting
the exception to the First election of officers deprives it
of any rational purpose. A law may not be so iInterpreted.

RWP/pjg
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} date: October 15, 1979
Michael F. Porcaro

Executive Director
Alaska Public Broadcasting

Commission TELEPHONE NO: 465-3684

AVRUM M. GROSS
ATTORNEY GENERAL

file NO: J-66-218-80

subject: Public Meetings by
Conference Call

G. Thomas Koester
Assistant Attorney General

On October 5, 1979, you requested.by telephone our

<".vie regarding the permissibility under Alaska®s Open
Listing Law, AS 44.62.310, of the Alaska Public Broadcasting
"ommission taking action by telephone conference call iInstead
da: at a public .meeting-attended by members of the commission
n person. At that time, 1 advised you ''off the top of my
head' that such a procedure was permissible 1f (1) the
public was made aware that a decision was to be made 1n such
- fashion and (2) i1t was indeea a conference call where the
actual voice votes of the members of the commission could be
ascertained by anyone attending one of the conference call
locations.

Since that time, 1 have discovered that the State
Board of Education requested our advice on a similar question
iIn 1978, and that ? advised that board that such a procedure
was permissible "in emergencies.” 1 am enclosing a copy of
the memorandum of advice which we provided to that board at
chat time; to place it in context, 1 also am enclosing a
copy of the letter that board received from the Ombudsman
criticizing the board"s actions in that case.

Note that in the memorandum of advice which we
provided the board, we suggest that dll "emergency’ be defined
as "a s tuation In which a formal decision must be made by
the board before its next regularly-scheduled meeting."
Memorandum, page 1. The ultimate conclusion, however, 1is
clear: A "public meeting"” of a state agency (including the
Alaska Public Broadcasting Commission) should, i1f at all
practicable, be iIn person and pursuant to the express provisions
of Alaska®"s Public Meeting Law. In the specific context
which you describe iIn your October 5, 1979 memorandum requesting
our advice, the commission taking action pursuant to a

conference telephone call would appear to be legally permissible.

In the future, however, we strongly recommend that public
comment be solicited sufficiently in advance to permit the
eommission to meet In person and to take action at that
time.

IT you have further questions, do not hesitate to
contact us
GTV .rll™n

F

jr

If



Charles H. Meacham,Director date: December 4, 1979
International Fisheries &

External Affairs file no, J-66-322-80
telephoneno-
AVRUM M. GROSS subject. Gubernatorial meet-
ATTORNEY GENERAL ings with members of

Board of Fisheries
and others
Rodger W. Pegues
Assistant Attorney General

You have asked whether it is possible for the Gov-
ernor to hold private meetings with the members of the Board
of Fisheries and representatives from fishermen®s and proc-
essor”"s groups for consultations on handling a projected
record harvest of salmon at Bristol Bay in 1980.

Under Alaska law, all meetings of government boards
must be public. AS 44.62.310. There are express exceptions,
narrowly construed, which include "matters, the iImmediate
knowledge of which would clearly have an adverse effect upon
the finances of the government unit.” AS 44.62.310(c). Giv-
en the nature of the subject matter here, that exception
could apoly, at least in part, to the proposed meeting. By
its plain language, however, i1t does not apply. But, as a
practical matter, the meeting which the Governor proposes
does not constitute a meeting of the Board of Fisheries, and
therefore, the requirement for an open meeting does not ap-
ply to i1t.

In our view, AS 44.62.310 does not apply to any
and all gatherings at which the members of a board or other
government organizations are in attendance. While a board
cannct avoid the statute"s requirements by holding rump
meetings, members of a board are able to attend meetings
called by others in which they, TfTirst, have a legitimate in-
terest and at which they, second, will not be sitting as a
board to consider in confidence matters which must be con-
sidered in public. We emphasize the last point.

A private or closed meeting cannot, of course, be
used by the board members to consider and arrive at tentative
decisions on regulation of the salmon fishery. The essence
of AS 44.62.310 1s that the public has a right to know —
with only limited exceptions -- the information on which the
board reaches 1iIts decisions. Evading the statute®s require-
ments runs the risk of the action®s being voided under AS
44.62.310(F). Accordingly, we urge that the utmost caution
be exercised to avoid that result and that the board in no
way act iIn Its capacity as a board.



Charles H. Meacham
December 4, 1979
Page #2

We may be too cautious about this, but our advice
iIs that the board members probably should participate iIn the
proposed meeting solely insofar as necessary to hear matters
which iIndustry representatives, for legitimate reasons, are
not willing to make public. We believe that the appearance
of any conflict with the dictates of AS 44.62.310 will be
scrutinized very closely i1r legally challenged and that only
good faith efforts to comply with the law will be upheld.

To the maximum extent possible, therefore, the board members
themselves should limit their participation in the proposed
meeting.

RWP/pjg Yy -

cc: Greg Cook, Executive Director
Boards of Fisheries & Game
Department of Fish & Game
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Charles Webber, Chairman,
3oard of Marine Pilots pate  February 8, 1979
Ccranissioner, Commerce & '

Economic Development FILE NO

TELEPHONE NO:

avXUM M. GROSS SBET: Applicability of AS 44.62

AT"i ORNEY GENERAL to the rate-making proceeding;
Participation of Absent Board
Members i1n the proceeding;
Ex Parte Contacts.

3 Our File: J-66-458-79 °

Toseph K. Donohue
A>m stant Attorney General

You have requested our advice generally concerning
tl; eproper conduct of the rate-making proceeding presently
cgnated the Proposed Tariff Increase filed by Southwest
A>_ska Pilots Association, BVMP Rate Case No°, 78-1. This
0." Wra has reviewed the course of the proceeding thus far
a—, wishes to give the board members several general iInstruc-
ts concerning the proper conduct of a rate-making proceeding.
many of these rules of conduct are of general application
and the Director of the Division of Occupational Licensing
should instruct members of other boards along similar
lir.as whenever he deems i1t appropriate.

1. Applicability of AS 44.62.330 - .620

The Southwest Alaska Pilots Association filed a request
for rate adjustment prior to the December 5th meeting of the Board
of Marine Pilots in accordance with 12 AAC 56.150. */ In doing
0, they initiated a rate making proceeding under the Board®s
general authority to "regulate pilotage fees.” AS 08.62.040(a)(4).
The hearing was subsequently continued until January 30, 1979. The
question arises as to whether the administrative adjudication pro-
visions of the Administrative Procedure Act (APA), AS 44.62.330 -
<630 apply to a rate-making proceeding. AS 44.62.330(a) (33) expressly
states that the Boardof Marine Pilots iIs subject to this article
~ the APA. A reviewof those provisions clearly demonstrate that
they are designed to establish the proper procedure for license
revocation proceedings. There can be no question but that the Board
Is subject to the APA iIn any case involving the denial, suspension
or revocation of a marine pilot®s license.

However, it is also clear that the accusation, notice of
derense andother provisions of the APA are not readily adapted

'] That regulation provides that "'( ]ny party having a material
interest iIn the rate structure desiring a rate change for an area

tast file a request for rate adjustment at least 60 days prior to
ti*e nevT" moot-i-ncr r%f t*Vio KnsrH



Charles Webber, Chairman, February 8, 1979
Board of Narine Pilots Page Five

or his attorney */ approaches a member of the board, the
board member should merely refrain from discussing any
matter pertinert to the proceeding, and request that the
interested party refrain from discussing the case. EX parte
contacts between board members and parties iIntereste<T~iIn

the outcome of the litigation arguably violate constitutional
due process rendering that member subject to disqualification
and possibly invalidating the entire proceeding. See Moss v.
CAB, 430 F.2d 891 (@©-.C. Cir. 1970); Sangamon Valley v." United
Stajes, 269 F.2d 221 (D.C. Cir. 1959"

A corollary of the rule prohibiting ex parte
contacts i1s the rule concerning the confidentiality or the
board"s deliberation process. The importance of flexible
and open debate iIn such closed session iIs expressly recognized
and promoted iIn AS 44.62.310. That section provides two
general exceptions td the open meeting requirement for board
meetingj. First, certain topics which are carefully delimited
In subsection (c) may be discussed In executive session e.g.
matters which would prejudice the reputation of any person.
Second, subsection (d) exempts meetings of judicial or
quasi-judicial bodies holding a meeting to make a decision
In any adjudicatory proceeding e.g. In rate-making proceeding.
In both cases, the matters discussed should be cc.fidential.
Obviously, no one is prejudiced by this confidentiality since
the board cannot act in the absence of a public decision with
related findings and conclusions supported by the record.

This office requests strict compliance with these
latter rules of conduct. This advice is of general application
to any member of a professional licensing board participating
in, or likely to review the result of, an adjudicative
proceeding involving licensing, rates etc.

JKD:mll

cc: All Board Members

*/ Such ex parte contacts by an attorney would In most cases
be deemed an unethical practice. See Code of Professional
Rssoonsiht1nfv fanm 7- F.C 7-36.
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March 15, 1979

in<Honorable Terry Stimson
-l..=Aa State Senate

0" hV

"¢ . J.u, Alaska 99811

Re: Executive Sessions
Our File: J-6C--485-79

- Senator Stimson:

This re.sponds to your request for further elabora-
e«onthe use of executive sessions. Specifically, you
; 0 know whether, 1f the subject of discussion is hiring,
ci.::ng, or transfer of any person, the person being discussed
—= entitled to advance notice.

It 1s our best guess that the courts wculd hold
that advance notice to the person being discussed iIs required,

The law requires that, with certain exceptions,
i1ll meetings of governmental bodies be open to the public.
The applicable exception is stated as follows:

The following . . . may be discussed iIn an
executive session:

Subjects that tend to prejudice the reputation
and character of any person, provided the per-
son may request a nubile discussion .

AS 44.62.310(c)(2) (emphasis added). Discussing the subject

herring him. Therefore, the subject is patently within the
coverage of the exception.

However, the person being discussed ''may request a



Senator Terry Stimson

I

OUDil discussion.”" If he does executive
session to discuss hiring, Tfiring, or transrerring him. He
I7fie £xercise this right, however, only if he has advance no-
that his hiring, Tfiring, or transfer is to be discussed;
matters tending to injure his reputation and character
(or may) be discussed; and that the body iIntends to

In executive session at a given time and place; and

he may request that the matter b- discussed iIn public

or than at an executive session. Only In this manner
the affected perb.ci have a reasonable opportunity to
-ise his right to a public meeting. Ckf., HcCarrey v.

r. of Natural Resources, 526 P.2c 13%.3 (Alaska 1974) .

-y

IT, without adequate notice to the person affected,

verning body announces in the course of i1ts meeting that

S going iInto executive session, the person affected will

no reasonable way of exercising his right to a public

iIng. Even i1f the person happened to be present at the
TC7T ing, the failure to afford him adequate advance notice
rv=- els him to consider his options In unreasonable haste,
VZT out any time to prepare, and without any opportunity to
s69 counsel on the matter. The individual®s statutory
rights are made a sham. We very much doubt that the courts
would look with favor on that kind of practice.

As a practical matter, a week to ten days 1iIs a
minimum period —- absent an emergency -- for adequate notice
for more complicated matters, at least 30 days is the mini-
mum reasonable period of .notice. We conclude, therefore,
that in order to use the exception for executive sessions
under AS 44.62.310(c), the governing body must give the per-
son affected at least one week"s notice that i1t intends to
c0 so together with notice of the subject to be discussed
and of his right to a public discussion on the subject.

Sincerely yours,

AVRUM ty, GROSS
ATTORNEYS GENERAL J

By:
Rodger-u-J. Pegues”™- J
Assistant Attorney General

aw /pjg



Katherine T. Hurley, Chairman cat?  April 7, 1978

State Board of Education

DaDartment of Education FILE NO:

TELEPHONE NO.
Avrum M. subject Board meetings by phon
Attorns Our File J-66-472-78

MYy -

Ronald W. Lorensen
Assistant Attorney General
ueoartment of Law

This is in resyonse to your request for guidelines
melating to the use of telephone calls by the state Board of
e "ucation for taking official Board action. Your request is
"he result of a recent letter to you from Ombudsman Frank
ilavin on the subject. In his letter the Ombudsman recom—
mends that the Boa~d establish procedures governing the
manner in which, if at all, the Board will take action by
telephone.

Before outlining what we feel would be an accept—
able procedure, we think it important to make an observation
regarding the purpose of the state®s public meeting law,

AS 44.62.310. The purpose of that provision is to assure
that the general public has access to and knowledge of ac—
tions taken by administrative agencies. The policy which
the statute promotes 1is one which assures that important
governmental decisions will not be made "behind closed
doors"™, protected from the public®s scrutiny and the ac—
countability to the public which that scrutiny entails.
Contrary to the view of the Ombudsman, the statute does
not, and was not intended to, require that the public

have the opportunity to speak at the meeting. In the ab—
sence of a specific statute to the contrary, the Board

(as well as all other governmental agencies) has no ob—
ligation to open up any of its meetings to public dis—
cussion; the statute requires only public knowledge.

We agree with Ombudsman Flavin that the Board
should only take formal action by telephone in that very
limited number of cases necessitating an emergency de—
cision. In this regard, it seems appropriate to define
an "emergency”™ as being a situation in which a formal
decision must be made by the Board before its next regu-—
larly scheduled meeting. Judging from past experience,
these situations will arise only very infrequently.



Katherine T. Hurley, Chairman April 7, 1978
State Board of Education

The Ombudsman recommends that, 1in emergency situa—
tions necessitating action by telephone, an effort be made
in advance to inform the public of the Board"s intention
to act. While this may be possible in some cases, it 1is
obvious that there will also be some situations requiring
the Board"s immediate attention where providing advance
noi.i.ce will be unrealistic and impractical. As a general
gu..deline, therefore, we would recommend that the Board
provide that notice which 1is practicable and reasonably
necessary in the specific circumstances. IT there 1is a
ncad for instant action, advance notice could at least
be given to those parties, if any, directly affected,
v;;ead more general notice of the action being provided
through the news media within a reasonable period
fomlowing the action. Where action can be delayed for
al, least a day or two, advance notice could be provided
g( **tfally through news releases to or legal notices 1in
Icr-".i news media in each community where a board
member resides. In tha; way, interested persons could
at "east contact their Ilocal board member and express
th.dr views on the proposed action prior to its being
taken, and it may be possible for one or mor.e of the
members to arrange to take the call at a location where
the public could be in attendance.

One point of clarification should be stressed.
Any official action taken by the Board by telephone must
be done through a conference-call mechanism. Use of the
conference call assures that the Board members are able
to communicate fully with and listen to all other members
taking part in the decision, thereby promoting full ex—
pression and exchange of views on the issue under dis—
cussion. This xs not to say, of course, that the members
of the Board may never be polled individually on a
specific subject. Polling of t e Board by telephone
serves a necessary function in tuat it permits the pol—
Ister to determine whether a given course of action 1is
open to further pursuit. However, this member-to-member
polling may not be employed where official action of the
Board on a subject 1is sought.

RW L :jf

cc: Frank Flavin
Ombudsman
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February 13, 1976

The Honorable Hugh Malone
Representative

-\laska State Legislature
Pouch V

-Juneau, Alaska 99811

e"ear Representative Malone:

Your letter to the Attorney General requested our
comments on the use by a city council or borough assembly of the
secret ballot to fill a vacancy on the council or assembly. You
question the use of a secret ballot by a public body to make
lecisions on matters of public policy; you inquired whether
remedial legislation is required.

We have noted that a school board in Alaska recently
stated in a news story that it would be inviting applications for
a vacancy on the board. The article said:

"The board then decides among themselves by secret
voting who will replace [the resigned school board
member]."

AS 44.62.310 requires that municipalities and school
boards conduct their business in view of the public. Section
310(c) provides that executive sessions may be held on certain
specified subjects but 8310(b) provides that the meeting must be
convened in public and the question of holding the executive
session voted on publicly. Further, no votes can be taken in
the executive session.

We note, moreover, that while a secret ballot appears
contrary to the spirit of 8310, the vote 1is taken in the public®s
view, It appears that 8310 does not explicitly prevent the
secret ballot; we have been able to locate no- case which discusses
the use of a secret ballot in the context of an open meeting law.

We note that the mandates of 8310, like many ether
provisions of law, have no explicit sanctions. Public bodies

typically comply with the provisions because they are the law



The Honorable Hugh Malone February, 13, 1976
Representative " 2.

and not because of sanctions. In this case, the sanction would
be that the act taken iIn secret, not having been performed in
accord wWith statutory requirements, 1is invalid and voidable.

We believe that it i1s not clear from the provisions
of 8310 that acts taken not in strict conformity are either
voidable or void. We draw this conclusion because typicall

»n meeting laws which have been construed to make acts taken
«*consistent with their policy void or voidable have done so
*.plicitly. In one case, after language In a law similar to
ol.Q"s, the law continued:

. . and no resolution, rules, or regulation
or formal action shall be considered binding except
as taken or made at such meeting. See Board of
Public Education v. Doran, 224 So.2d 693, Annot:
38 AR3'd"™I10/0 (Florida, 1969) .

At the same time, we note that two Alaskan cases have
elded executive action where the executive failed to comply with
r octdural requirements established to control and regulate the

"templated action. See Alyeska Ski Corporation v. Holdsworth,
M P.2d 1006 (1967) and State v. Aleut Corp., 541 P.2d
<30 (197b).

Accordingly, while 8310 would not explicitly void the
obion taken by a municipality in violation of its provisions,
tit logic of the Alyeska and Aleut cases casts doubt on the
wisdom OF such action or even or the likelithood of such actions
serving judicial review. If tin legislature wishes to clear
this matter up, It may consider amending 8310 in fashion similar
to the law of Florida.

Sincerely,

AVRUM M. GROSS
ATTORNEY GENERAL

Richard A. Bradley
Assistant Attorney General

RAB md
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April 9a 1976

e Honorable Jin Duncan
nresentafcive
".ska State Legislature

c.ihV

.,deau, Alaska 99511

’'r Representative Duncan:

This will confirm our telephone ¢ Asation of
Tl 5, 1976 in which we discussed certain _"Stions relating

e the Association of Alaska School Boards that you had dl-

.;ted to the Attorney General by letter dated March 22, 1976.
our conversation | advised you as follows:

1. The Association of Alaska School Boards is
not a state agency. The Alaska Supreme Court has ad—
dressed the question of whether- a certain organisation
is a 3tate agency on a number of occasions. That
court has looked at various factors in those cases
(for example, Alaska State-Onerated School System v.
Mueller, *536 P.2d 99 (1975); Alaska State Housing
Authority v. Dixon, 496 P.2d 64? (1972); and Walker
v. Alaska State Mortgage Association, 461 P.2d 245
(1966)) such a3 “fthether the entity involved 1is sub-—
ject to control by either the executive or the legis—
lature; whether it submits various reports to either
the governor or the legislature; whether 1its officers
are appointed by either the governor or the legis—
lature; whether 1its powers are created by statute;
whether the Attorney General 1is designated as 1its
counsel; whether 1its budget 1is subject to legislative
scrutiny; and whether 1its financial records are

esubject to audit by the legislative auditor. None
of these factors, to our knowledge, apply to the
Association of Alaska School Boards.

2. There are no specific restrictions on the ex—
penditures of the Association. I would point out here,
however, that, to the extent that the funds of the As—
sociation are received from publie sources such as
school districts, they must be used for a public pur—
pose as required hT- Section 6 of Article IX of the
Alaska Constitution. What constitutes a public pur-



i r_UUUI Vuuuuii ny-.aN ;a
Representative - 2 -

enow.

pose is difficult to say. The Alaska Supreme Court
has approached the question of "public purpose™ as
follows:

At the outset we observe that the phrase
"public purpose™ represents a concept
which is not capable of precise definition.
We believe that it would be a disservice to
future generations for this court to at—
tempt to define 1it. It is a concept v.hich
will change as changing conditions create
changing public needs. Whether a public
purpose is being served must be decided as
each case arises and in the light of the
particular facts and circumstances of each
case. Walker, supra, at 251.

3. The Association is not subject to the state"s
public meeting law, AS 44.62.310. That statute, by its
terms, applies only to meetings of various agencies and
other kinds of organisations "cf the state or any of Its
political subdivisions™. The Association is neither a
state agency nor a political subdivision of the State.
The public meeting lav; does express a p.ibiic policy which
may not be fully served where its application 1is re—
stricted only to meetings of entities of the state and
its political subdivisions. However, as currently
written, 1 find no basis for applying it to private or—
ganisations which receive all or even a substantial
portion of their funding from public sources.

4. Since the Association is not subject to the
public meeting law, the determination as to when it may
hold executive sessions Is presently entirely up to if,.

IT I can v? of any further assistance, please let me

Sir.cf.rely yours,

AVRUM M. GROSS
ATTORNEY G?NEiAL

By:

Ronald W. Lorensen
Assistant Attorney General
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*ttornoy General - P - lji
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records. Such records shall be available for Inspection

o credence of ruithorined personnel by the public
doi'in-T regular office hours in accordance with such pro-
codvre as tq Director day establish.

Under above, perfornance evaluations aro expressly "

raUc confidential. A portion of the Corrections report included

letters, copies of which ware placed in the respective employee*s

personnel files, fron Ifustor. to the various guards informing
.on of their termination and detailing the perfomar.ca-related

moundo for the action, v"hile |1 believe these nay proper-ly be

characterised as performance evaluations, Hike HcJiullcn of Per-

. el advises that letters of termination and suspension are §:-
so designated by the Director as confidential.

Also included in the Corrections report were memoranda,
-.It copied to the respective personnel files, from Huston, to
e.unissior.er Uillianson setting out the act ion taken with respect
»> each employee involved and describing the oe;*formarce-related
-sis for the action. Since this material was nothing more than
. repetition of the confidential natter to be found in the sn-
oyeeTs personnel file, 1 advised that this natter be treated
confidential as ,;ell. ?or us to do otherwise would be to per- _
.it the State to c .rounverb the guarantee of privacy made to its ity
e« _cloveos by the lorsonnel Rules and Article I, Section 7.2 of .
the Alaska Constitution. r'o he meaningful, this right must be o fi
viewed as being that of the individual, and not of the State;
therefore, it may be waived only by the individual and not by
any state officer, whether or not that officer does so knowingly n]
I

Tl.inadvertantly. ;
. n?XEVA!!Or rryp.s |1

1l m
The second exception, relating to matters raised in
FII!!I
!

a grievance proceeding filed by a state employee, 1is tio.d in

with the fin.: exception described above, as well as ha-*ing a

separate statutory basis. Its rels Sion to the first exception

is bnc.eu on the unavoidable fact tint matters raised 1in a

grievance proceeding will frequently require that confidential,

portions cf an employee & personae® fTile be taker, ,f0to con— "
sideration, bringing into play, n~oiw, the indiviJi?J M right '
to privacy. Heyond that consideration, however, tt. .310

which states the general rule at (o° of that section that nil

meetings of state bodies be opon to the public, specifically

precludes, at (c)(2) of the section, a public meesin- vrhere us

subject is one that "ter/iCn] to prejuuioo the rr._putacion and

"1

}/ [

o=



Gross July 1in, 1976

Attorney General

character

lic discussion.

Personnel

of any person, provided the person may request a pub-—
> eilah respect to the grievance procedure,
Rule 12 01.22 curries cut this provision by providing:

that a grievance hearing before the State Personnel Board

-shall be

closed or open as requested by the employee. P 0b—

viously the protection of a closed grievance "nearing is of
no value to an employee if all the written material under
consideration in the grievance process ray be disclosed to the

public.

Again, the right to waive confidentiality is the

riavant/erployee ™, not the State 3.

Jd1. ST.-ymrRRTS OP POTENTIAL PROSICUTIOH Z/1ThaSSZS

AS 12_.75.050 provides:

In a criminal prosecution, no statement or
report 1ir. the possession of the state which
wav? made by a prosecution witness or pro—
spective prosecution witness (other than the
defendant) to an agent of the state may be
the subject of subpoena, discovery, or in-—
spection until the witness has testified on
direct examination at the preliminary hearing,
or in the trial of the cane.

There were two clocumsiits in the Corrections report which

could have fallen under this exception, if _.Toe falfe ™ outfit de—
cided to use then. I tried to call foe and pin these down, but

he was not available and did not return, ny call until the following

day, by which tine 1 had already advised Jdattoon to treat the taro

ei" vunents
section*

in question as confidential® under thf; above quoted

Rased cn Haifa*a follow-up call and rcy discussions with

one of ills assistant D.A. ™%, fteve Branchflower, | an not sure

that this
indicated

exception 1is really available to the State. TJranchflmrer

that It is now pretty much viewed as having been

eliminated by the Supreme Court™ liberal discovery rules in

criminal

natters. Practically, anything the n .A. has, the de—

fendant nay s»o prior to trial. Whetbar or not this change means
that statar.nvits ar.d reports under AS 12.t5.ci:G are r.ov: public
(us opposed to simply being available to the defense ‘W pro-
p.aratlon of its case « again,; the individuals rig"lt 0f privacy

may come

Into play here) 1Is not clo.ar,



Avrum Gio 33
Attorney General

Hven 1f the two statements Involved no longer muct bo
s confidential uninr AS 12.Au.S5v7 they do appear to be state
rents will*.:h the State would use iIn the involved employee7s
grievance proceeding. The Stats7s raking then oublic 2t this
p-n.nt would, again, seemingly defeat the purpose of a closed
grievance procedure.

Attached is a copy of the aarked-up indon to the Cor-
r-ctions report which 1 furnished Srad Mattson, indicating those
p rtions of the report which are to be treated as confidential.
A _explanatory key is at the bottor. of the first page.of the
f.. cx I discussed this with 3nd and described to bin the
Ae—_lysis | have set out here. Based on that discussion he vas

;0 going: to i1dentify certain pcrtior.3 of Hustonls Escape
more memorandum. which, under this analysis, would also have
. be confidential.

tachnenh
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M EMORANDU M
bV &

TO; Francis S.L. "Williamson
eCommisioner . o
Department of Health and *
Social Services

“ATTN:" Samuel EJ."Trivette
Exocutive Director
Alaska .Board of Parole
V., Y\ e
"FROM; Avrum H-"Gross
Attorney General

o Ly

L J *

BY; Richard L. Peter
» ¥ - Assistant Attorney General
RE; Confidentiality of Proceedings
Although AS 62.310(c)(3) allows the Parole Board
to"conduct closed meetings, there 1S no-provisions that the
decisions may remain confidential: In this respect you are

/mkbound only by.."AS "33*15-140 which restricts-disclosure of
preparole-reports*-= . -

We- recognize- that it may not be-possible In many
cases to eexplain;Tthe actions of the Parole Board if they
are-based e.entirely- upon material contained in the preparole
reports, .but"this-.restriction may be pointed out to those
eseeking, such information. -When the Board can explain a de- TV
eclsion based upon suchlmateral,.without disclosing the material
itself, this may. be“done. The public has a right to know the ..
disposition of persons-convicted of a crime. These statutes ‘.
may sometimes have--the effect of placing the. board in an un--
comfortable position but their effect can not be avoided.ee

As 09.25.120 provides in pertinent part:

Every person has a right to inspect a public

writing or record in the state. exceot.
records required to be kept confidential by a federal
lav; or regulation or by a state lav;. Every public

officer having the custody of records not included
in the exceptions shall permit the 1inspection.
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upon where the applicant lives, the issuing
authority is either the chief of police, or,
where there is none, the warden of the
borough or the first selectman of the town.
Genera! Statutes § 29-28. They are offi-
cials who would immediately become aware
of cause to revoke when it arises. Normal-
ly the} are responsible people who presuma-
bly would do their best to ascertain the
facts and to perform their duties before
revoking a permit,

The plaintiff seeks pre-revocation notice
and a hearing. Frequently there could be a
Iong delay before such a hearing could be
held. At issue is the right to carry a dan-
gerous weapon. Time is of the essence in
such a situation. Under the statute, the
ﬁlalntn‘f may request a hearing as soon as

e receives notice of the revocation. Any
error in the revocation can be corrected
within a reasonable period of time. The
Bresent scheme provides a reasonably relia-

le procedure for checking the validity of
E)he dfacts upon which the revocation is

ased.

The government's interest, including the
function involved and the fiscal arid admin-
istrative burdens that the plaintiff's sug-
gested procedures would produce, is the fi-
nal factor to be weighed. The governmen-
tal interest here is u protect the safetK of
the general public fioin individuals whose
conduct has shown them to be lacking the
essential character or temperament neces-
sary to ht entrusted with a weapon. Pe/ose
V. County Court 0" Westchester, 53 A.D.2d
645, 384 N.Y.S.2d 491), 500.

"Reasonable gun control legislation is
within the police power of a legislative body
to enact; any such restriction imposes a
restraint or burden upon the individual, but
the interest of the governmental unit is, oe
balance, manifestlg (g)a.ramount." Mosher v.
City of Dryton, 48 Ohio St. 2d 243, 247, 35!
N.E.2d 540, 543.

_ The states have always had great leeway
iii adopting summary procedures to protect
the public health and safety. mackey v.
Montrym, supra, 99 S.Ct. 2621. Unlike the
situation In Society for Savings V. Chestnut
Estates, Inc., SUpra, here the

or general public interest is one that could
be characterized as extraordinary.

The summary nature of a pistol permit
revocation s vital to protect the public safe-
ty. A permittee who is, in fact, unfit to
cary a ﬁlstol could conceivably doag. .
deal of harm if given advance notice that
his permit might be revoked; it could even
result in the loss of human life. The risk is
too great.

[6] The requirements of procedural due
process are mot by General Statutes
§8 29 32 and 29-32b. The temporary in-
junction heretofore ordered s dissolved;
mandamus is denied; and judgment is ren-
dered in favor of the defendant, with costs.

Judgment may enter accordingly.

(OL\f hmi.hh i)sa">
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Carl GIORDANO et al.
v

FREEDOM OF INFORMATION
COMMISSION.

No. 2443,

Sup>rior Court of Connecticut,
Judicial District of Ansonia-M.il'ord.

Dec. 19. 1979.

Democratic members of city board of
aldermen filed complaint with Freedom of
Information  Commission alleging  that
meeting of the board’s Republican mem-
bers, Republican mayor, mayor's Republican
administrative assistant, and RePuincan
chairman of city hoard of finance failed to
met.', notice rcu-iiroments applicable to pub-
lic meetings. The Commission issued deci-
sion holding that il had jurisdiction to hear
the matter, that the gathering was a pub'ic
meeting, and that statutory requirements



rior Court, O'Sullvar, J., held that Bum
meeting was not a caucus but was a public
njgeting subject to statutory notice require-
ments where phone conference was held
with non-Reﬁubiican warden of city bor-
ough in which deal was made on amount to
be appropriated to such borough and where
liudget items to be considered at board
meeting next day was discussed.

Appeal dismissed.

L. Municipal Corporations «=>92

Failure of Freedom of Information
Commission to compiy with statutory time
periods governing hearing of complaints did
not deprive the Commission of jurisdiction
over complaint that Democratic members of
city board of aldermen did not receive no-
tice of a gathering of remaining Republican
aldermen with the city's Republican mayor.
C.GSA. § 1-21i(b>.

2. Municipal Corporations $=%

~ Gathering of Republican city aldermen
with Republican mayor, mayor's Ropu .ican
administrative assistant, and Republican
chairman of hoard of finance in which tele-
phone conversation was held with non-Rc-
publican warden of city borough, deal with
such borough on amount to ho appropriated
to it was made, and budget items to be
considered at board meeting the next day
were discussed was not a caucus and thus
was not exempt from rules concerning pub-
lic meetings, including notice requirements.
CG.SA. §I-18a(h).

Gitlitz, Ronai & Bcrchcm, Milford, for
named plaintiff.

Constance L. Chambers, Meriden, for de-
fendant.

O'SULLIVAN, Judge.

Tnis is an appeal from a decision of the
defendant commission.

The board of aldermen of the city of
Milford is a fifteen-member elected legisla-
tive body. On April 10, 1978, the board

fli/n mnm ft/li*u nr

ford ch*arter, lhc board is the budget mak-
ing authority of the city and, as such, holds
deliberative meetings on the proposed

. budget during the month of April in each

year. On Sunday evening, April 16, 1978,
at approximately 7 p.m. the ten Republican
aldermen met in Ihe office of Mayor Henry
A. Povenelli, also a Republican. Present at
that time and place besides the ten Republi-
can aldermen were Richard Dowin, adminis-
trative assistant to the mayor and Freder-
ick Lisman, chairman of the board of fi-
nance of the city of Milford, both of whom
were Republicans. The Democratic mem-
bers of the hoard of aldermen did not re-
ceive notice of the gathering. The purpose
of the %atheriné; was to discuss budget
items to be cutsidered at Ihc board meeting
to be held on the following evening. April

17, 1978. Neither the minutes nor the votes

taken, if any, wore kept. Among the items
under discussion v. < the annual grant to
the borough of Wooo. ‘ont, @ municipality
lo'aled within the city of Milford. Under
the provisions of the Woodmont charter, the
amount of money to be given to the bor-
ough by the city each year was to bo deter-
mined by the budget making authority of
the city of Milford (the hoard of aldermen)
and the board of warden and bur?esses of
borough. If a mutually acceptable apgro-
priation could not be agieed on, the Dbor-
ough is empowered by statute to file a
lawsuit, in the £ iporior Court, The board
of warden and burgesses consist of one
elected warden and six elected burgesses.
During preliminary budget processes, the
borough officials had requested a grant of
$69,009 for the 1978-1979 fiscal year and
the mayor and board of finance of the city
had r.commended that the city appropriate
$10,000 to the bo-ough. During the discus-
sion in the mayor's office, Carl Giordano,
one of the Republican aldermen end chair-
man of the board, placed a telephone call ‘n
Richard Austin, warden of the borough of
Woodmont. Austin is registered as an un-
affiiinled voter in Milford. The telephone
used was _equiEJped with a speaker device
lluil  normitUwl ovnrvnno nresent in the

conversation and to lie heard by AuBtin II
Ihey wished to speak. Giordano nsked Aus-
tin if $50,000 would he nn acceptable figure
asagrant to the borough. Austin indicated
in: would talk to the burgesses and call
back. He did call back and indicated that
$50,000 was acceptable. During the morn-
ing of April 17, 1978, Austin called Giorda-
no and advised him that, after reconsidera-
tion, the burgesses would not accept the
$50,000 figure. On the evening of April 17,
1978, the board of aldermen, by a nine to
six_vote (nine Republicans voting in Ilie
affirmative and five Democrats and one
Republican voting in the negative) appro-
priated WO,000 as a grant to the borough.

On April 26, 1978, llie five Democratic
aldermen filed a complaint with the defend-
ant commission that the gathering in the
mayor's office on April 16, 1978 was a pub-
lic meeting, that they wore not notified of
the meeting, that there was no public notice
of the meeting and that no minutes were
taken or filed with the city clerk. A hear-
ing was hold on the complaint by the de-
fendant commission on June 19, 1978. On
August 23, 1978, tin; defendant commission
issued a decision holding that it had juris-
diction to hear the matter, that the gather-
ing was a public meeting and that the re-
quirements of General Statutes 8§ 1-7—1-
21k for such a meeting had not been met.
It ordered the Republican aldermen hence-
forth to comply with the statutes by limit-
ing participation in their caucuses to those
enrolled members of the Republican party
who wore members of the board of alder-
men.

This appeal was then taken by the Re-
publican aldermen. They are obviously ag-
grieved for Hie purpose uf taking an appeal.

[I| The plaintiffs’ first claim is that the
complaint to the defendant e mmiissioii was
not timely heard and derided and that,
therefore, the defendant ‘'ommission bad no
jurisdiction over the matter. This claim is
based on % 1-21i(h) of Hie Honeral Statutes
v nicli reads in part as follows: "Said cum-
uli-sion shall, within twenty days after re-
ceipt of the notice of appeal, hear such

finail CIGOHI Ly UT]-ceit wivimi ,
after such hearing . " Tn fact, the
defendant commission scheduled the hear-
ing approximately fifty-two days after its
receipt of the complaint and issued its deci-
sion approximately fifty-five days after the

hearing.

The time periods, however, nr * directory
and not mandatory and failure to comply
with them does not deprive the defendant
commission of jurisdiction m the matter.

[2] The plaintiffs also claim that the
gathering on April 16, 1978 was not a public
meeting but was a caucus and was there-
fore exempt from the rules applying to
public meetings. This claim is hased on
8 I-18a(b) of the General Statutes which
reads in part as follows: " 'Meeting’ means
any hearing or other proceeding of a public
agency . . to discuss or act upon a
matter over which the public agency lias
supervision, control, jurisdiction or advisory
power. ‘Meetingl shall not include .

a caucus of members of a political party

‘Caucus’ means a convening or
assembly of the enrolled members of a sin-
Adil political party who are members of a
public agency . " The Milford
board of aldermen is a public agency within
the meaning of the statute. The obvious
purpose of a caucus is to discuss and to
decide on the position to be taken by Hie
members of the political party bolding the
caucus on matters to come hefore the public
agency of which they are a part.

The gathering in the mayor's office on
April 16, 1978 included the ten Republican
members of the board of aldermen, Hie
mayor's administrative assistant, a Republi-
can, the chairman of the board of finance,
also a Republican and, by plume, Austin,
who was not a Republican. The gathering
thus was not of the Republican members of
the board of aldermen.

in addition, the gathering was to discuss
budget items In lie. considered at the board
meeting tin* next day and to make a deal
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with the borough of Woodmont on the ing a public meeting do apply. The defend-
amount to be appropriated to that borough.  ant commission was correct in its finding
At? _agreetzmnIhwas trrrl]ad_e that mPht. It is and in its ruling.

obvious that the gathering was for a pur- ic dicri

pose other than to determ?ne what the Re- The dppeal is dismissed.
publican position would be on the Wood-
mont appropriation.

Under these circumstances the gathering
was not a caucus, the exemption does net
govern the situation and the rules concern-

(0 [ «mmBiRwsnV
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PEOPLE EX RKL DIFANIS v. BARK 11,
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Citeas. Ill,, 414 N.F_2d 731

83 Ill.2d 191
mif 111.Dec. 678

The PEOPLE ex rd. Thomas J. DIFAN-
IS, Slate’s Attorney, Appellee,

V.
Joan BARR et al.. Appellants.
No. 52948.

Supreme Court of Illinois.
Dee. 19. 1980.

SHue's Attorney brought declaratory
judgment action against nine members of
city council, seeking a declaration that the
council members violated the Open Meet-
ings Act. The Circuit Court entered judg-
ment in favor of State's Attorney and the
Appellate Court, 78 Il App.3il 842, 34 I,
Dee. 223, 397 N.E.2d 895, affirmed, and the
city council members ap?ealed. The Su-
preme Court, Clark, J., hold that: (i) meet-
Ing of nine members of the city council was
not necessarily excluded from coverage of
0)>on Meetings Act merely because the
meeting was designated as an informal
gathering as opposed to a formal "meeting”
of the city council, as unofficial or informal
meetings arc within the coverage of the
‘Act; (2%
cil, in meeting prior to city council meeting,
discussed matters concerning public busi-
ness which were scheduled to be dealt with
at subsequent city council meeting, such
meeting violated the intent and the terms
of the Open Meetings Act despite designa-
tion of meeting by members as a party
caucus; and (3J under rationul-basis equal
protection stand,aril, appellate court refused
to preempt legislative judgments which ox-
erupted members of legislature from eover-
age under Open Meeting* Act, out applied
requirements of the Act to other bodies of
.government.

Affirmed.

Ward, J., with whom Underwood, J.,
joined, dissented and filed opinion.

1. Statutes = 195

~An expression of certain exceptions in
ji ﬁtatute is construed as an exclusion of all
others.

where nine members of city coun-

2. Administrative Law and Procedure
<=-124
Legislative amendment to Open Meet-
ings Act to delete the word "official" hefore
the word "meeting" was intended to include
unofficial or informal me*t:ng< within the
ggverage of the Act S.10\. ch. 102, jjjj 41.

3. Municipal Corporations 0=»92

Meeting of nine members of the city
council was not necessarily excluded from
coverage of Open Meetings Act merely be-
cause the meeting was designated as an
informal gathering as opposed to a formal
"meeting” of the city council, as unofficial
or informal meetings arc within the cover-
age of the Act. S.H.A. ch. 102. 8§ 41, 42,

4, Adminisztrative Ltw and Procedure
= 11

"Body ' in context of Open Meetings
Act covering til meetings of any.legislative,
executive, administrative or advisory bodies
and any subsidiary bodies of any of the
foregoing, must necessarily be interPreted
to mean an informal gathering of nine
members of a legally constituted public
body. S HA. ch. 102, ji 42.

See publication Words anil Phrasea
for_ other judicial constructions an
efinitions.

5. Constitutional Law =47, 70.3(1, 6)

It is not the province of appellate court
to pass on the wisdom or desirability of
legislation, and as long ts the means chosen
by the Ie?islature to achieve a desired end
are lawful and inoffensive to the Stale and
Federal Constitutions, inquiry by appellate
court may proceed no further.

(. Constitutional Law =70.1(12)

Although Open Meetings Act, by its
express terms, does sacrifice the ability of
public officials to act and dolilwrate pri-
vately to what the legislature obviously per-
ceived to In* the more important govern-
mental interest of opening processes of
?oyernment to public scrutiny, such a legis-
ative judgment was r)ecullarly within the
domain of the legislature, and not the
courts on apiieal. S.HA. eft. 102, § 42



1. Municipal Corporations =92

Where nine members of city council, in
meeting prior & city council meeting, dis-
cussed matters concerning public business
which were scheduled to be dealt with at
subsequent city council meeting, such meet-
ing violated the intent and the terms of the
Open Meetings Act despite designation of
meeting by members as a “party caucus."
SHA. ch.102, * 12

8. Constitutional Law =238.5

Municipal Corporations =92

Contention of nine city councii mem-
bers that Open Meetings Act denied them
equal protection since members of the legis-
lature  were exempt from coverage under
the Act and m-iiiL-rs of the legislature
could attend caucuses without risking pros-
ecution, whereas local officials, such vs
themselves, ran tin' risk of being |iro?ccu'cd
under the Act fo, attending political cau-
cuses. was erroneous, as the city councii
members were mil susceptible to prosecu-
tion simply for participating in a iKilitical
caucus, and the Ad. cairn- into play onlr
where public business which could eventual-
jy come up for decision for the full hotly
wyas deliberated or nctctl upon in private.
SHAConst. At I, ¢ 2, US.C.AConst.
Amend. 14; SH.A. cli. 102, 3} 41 et seq.

9. Constitutional Law =213.1(2)

Under well-established standards re-
garding equal protection of the jaws, a leg-
Islature may different into between persons
similarly situated, nnd egtinl protection re-
.quires only liml Then" In- a reasonable nml
ralionni hasis for the chiHsificnlions which
justify different pmrcdui'es for treating the

..two groups, S.H.A.Const, Art. 1, §2; US.
C.AConst. Amend, 14

10. Constitutional Law = 2 |3.1(2)

Under rational-Imsis «tpi.-',prelection
standard, appellate court i(.fused to pre-
empt legislative ji dginenl which exempted
members of legislature from coverage un-
der (Ypon Meetings Act, but applied require-
mentwof the Act to other Imdie* of govern-
ment’ S.IL.A.Const. At 1 k 2 I.S,C.A
Const. Amend. 14; SH.A. ch. 102, § II et
Seq.

A stalut” is impermissibly vague when
men of common intelligence must necessari-
ly guess nt its meaning. S.ILA.Const. Art
), k2, US.C.A.Const. Amend. 14

12. Constitutional Law =258(2)

A criminal statute violates due process
if it fails to give adequate notice as to what
action or conduct is proscribed. S.H.A
(|3|onst Art. 1, k 2, US.C.A.Const. Amend.

13, Municipal Corporations =92

Open Meetings Act was not impermissi-
bly vague in proscribing informal meeting
of nine eiy eqiincij members designated as
E0|Itlca| caucus, as amendments to the Act

ad deleted the word "official" where it had
appeared before the word "meetings," dem-
onstrating that all private meetings by
members of Ie%islative bodies were prohibit-
ed where deliberations were conducted or
actions taken on public business, and as the
Act clearly intended that any subdivision of
a legislative body, including but not limited
to committees and subcommittees supported
by tax revenues, was subject to its provi-
sions. S.1LA ch. 102, >41 et seq.

It Statutes =T7fi(2)

Open Meetings Act did not violate
stale's constitutional pro.ision which pro-
hibited special or local legislation when a
general law is, or can |k: made, applicable,
as legitimate governmental interests in
treating smaller governmental bodies dif-
ferently from legislature existed with re-
gar_d to the public's access to govornnenlal
eliberations and actions. S.ILA.Const
Art 4, SSefrl. 13; SHA. cit. 102, 41 el
Seq

15. Constitutional Law =82(4)

A governmental purpose la control or
prevent activities constitutionally subject i
slate regulations nay not lie nch'ovod In
means which sweep unnecessarily limadlv
and werey invade the area of protect! d
freedoms. S.1LA.Const. Art 1, $2; USC.
A cost Amend. 14,

TfiMbmsHtutemnrnayA=327Ty" M

A statute is overly broad if it may
reasonably lie interpreted to prohibit con-
duct which is constitutionally protected.

17. Constitutional l-aw =90(3)

The government may adopt, reasonable
time, plarc and manner regulations which
do not discriminate among speakers or
ideas, in order to further an important gov-
ernmental interest unrelated to the restric-

tion £ communication. U.S.C.A.Const.

Amend. 1

18. Administrative Law and Procedure
=7

Constitutional Law =90.1(1), 9

“lo context of Open Meetings Act, the
legist,aloni adopted reasonable requlations
Aith regard to public official's rights of
sgeech ami assembly whim balacved against
the extremely |mBortant 0"c.nmenUil in-
terest of the public's right of access to
public information. S.ILA. ch. 102, k 41 ct
seq., U.S.C A.Const. Amend. 1

Arnold F. Hinckiu.m of Hatch, Block man
& Mcl'lieters, Champaign and .lames Kuehl
of Finch & Kucltl, lrbnna, for appellants.

Thomas J. Difanis, Slate's Ally., Urbana
(Joseph 1). Pavia, Assl. Stale's Ally., iJrba-
na, of counsel), for appellee.

William E. Fourcr of William Iv Feurer,
LI«|., Springfield, for amicus curiae lllinois
Press Ass'n.

Ronald 1). Rotunda, Champaign, lllinois
News Broadcasters Ass'n, for amicus curiae
llinois News Broadcasters Ass'n.

CLARK, Justice:

Thomas J. Difanis, as Stale's Attorney of
Champaign County, brought a declarator
judgment action against tin* nine defena-
ants, who are members of the Urlmna city
council. The plaintiff sougiht » dcclnration
that the defendants violated the Open
Meetings Act. (IIl.Rev.Slat,1977, ch, 192,
par. 41 et seg.) when, on October 23, 1978,
they met. and conferred shortly before a
special session of the Urlmna city council

he circuit court of Champaign (Vainly on-

Tero? ufl5S?2Rn2nATaw?2mmmAMrTTTTET "
Tim nppellate court affirmed. (78 IIl.
App.3d 842, 34 1l.Dec. 223, 397 N.K.2d 895.)

e allowed the defendants' petition for
leave to ap|H?al. 73 I1l.2d R. 315.

The parlies entered into a stipulation of
facts which reveals that an Urlmna city
council meeting was scheduled for Monday,
October 23, 19/8, at 7:30 p. in. On Friday,
October 20, 1978, two members of the citg
council, defendants John Peterson ami Bo
Hurt, decided to hold a party caucus prior
to the city council meeting. The caucus
meeting was scheduled for October 23,1978,
at 0 p. m. in the home of a member of the
city council. Attendance at the meeting
was voluntary. The nine defendants at-
tended the 6 p. m. meetin?. Eight of the
defendants are members ot the Champaign
County Democratic partr, and one defend-
ant has no political affiliation. Treseare
15 memlwrs of the Urlmna city council, nine
of whom arc Democrats. Fight persons
constitute a quorum of the council

The meeting was called to discuss mai-
lers the city council would consider at its
meeting later that night, as well as party
matters nnd an election lo be held in No-
vember 1978. No agenda was prepared for
ti'  p. m. meeting, and no votes were
taken. It is further stipulated Hint the
defendants were not meeting as a duly con-
stiluted committec < the Urbana city coun-
cil and they received no compensation for
attending the hour-long meeting. One de-
fendant, Donald Wort, arrived approxi-
mately 15 minutes before the end of the
meeting and participated in ii discussion of
matters not on the city council agenda.
the five matters on the formal n?osul.i
the 7:30 p. in. city council session, 0%i'r w
discussed nt the fi p. m. meeting. Three
votes were taken at Hie « ty council session
on matters discussed at the ¢ p in ..acting.
On a vole lo approve a ward map recom-
mended by a committee of the council, the
nine defendants voted as a bloc. The meas-
ure thereupon was passed by the council
nine votes In four. On the other two votes
taken, concerning a communitydevelop-
mont-agcney appointment and approval of



defendants did not vole in a uniform man-
ner. The fourth agenda matter discussed
at the 6 ). m. meeting concemed the may-
or's appointments to the Public Works Com-
mission. The stipulated facts show that the
discussion at the 6 p. m. meeting involved
"reasons for holding up the Magor's nomi-
nations." This matter wa.. not brought u

at the council session. Finally, tiie defend-
ants stipulated that they have had "caucus-
es of this nature in the past and will contin-

ue to have caucuses of this nature in the
future."

~Section 2 of the Open Meetings Act pro-
vides in part:

"All meetings of any legislative, execu-
tive, administrative or advisory bodies of
the State, counties, townships, cities, vil-
lages, incorporated towns, school districts
and all other municipal corporations,
hoards, bureaus, committees or commis-
sions of this State, and any subsidiary
iiodics of any of the foregoing including
but not limited to committees nnd sub-
committees which are supported in whole
or in part by tax revenue, or which ox-
Ix*nd Uix revenue, shall be public mcul-

, Ings * * * This Act does not apply to
[ho ten<T:iT Assembly nr
commissions tnereof." (Ill.Rev.Stat. 1977,
ch. 102, par. 12)
The defendants contend first that the 6 p.
n\ meeting does not fall within the ambit
of the Acl. The defendants argue that the
meeting was called primarilr as a political
caucus and not as a formal "meeting" of
the city coui cil. We disagree.
[I] Section 1of the Open Meetings Act
stales:

"It is the public policy of this Slate
that the public commissions, committees,
hoards and councils and the other public
agencies of this Stale exist to aid In the
conduct of Liu people's business. It is the
intent of this Act that their actions he
taken openly and Him. their deliberations
lk1conducted o[M*nly." (lll.Rev.Slat.1977,
eh. 102, par. 11)

This clearly enunciated public policy would
lie poorly served wore we to carve out ex-

‘miivi ciitm tiiuau

ir. the Act (see Ill.Rcv.Stat.1977, ch. 102
jiar. 42) for informal political caucuse?
where, as here, public business was debitor-
aleci and it ap[>cars that a consensus on at
least one issue was reached outside of public
view. Moreover, an expression of certain
exceptions in a statute is construed as an
exclusion of all others. Landfill, Inc.

Pollution Control Hoard(1978), 74 [1L.2d I,
557, 25 IIl.Dec. 602, 387 N.E.2d 258; city
Savings Association V. International Guar-
anty it Insurance Co. (1959), 17 I1l.2d G2,

612, 162 N.E.2d 345; 1971 Ill.Att'y Gen.Op
51, 53

2.3) Indeed, in 1967 the General As-
sembly amended the Act lo delete the won!
"official" before the word “meeting" iit sec-
tions 1 and 2. Palpably, the amendment
was intended to include unofficial or infor-
mal meetings within the coverage of the
Act. In Sacramento Newspaper Guild,
Local 92 V. Sacramento County Hoard of
Supervisors (1968), 263 Cal.App.2d 41, 69
Cal.Rptr. 480, a luncheon meeting was held
at which several county officials, including
the five county supervisors, met privately
with labor officials to discuss a strike of the
social workers union. Newspaper reporters
sought bul were denied admission to the
gathering. In affirming the trial court's
preliminary injunction order except lo the
extent it prevented attorneys for the coun-
ty from discussinﬂ privileged matters with
county officials, the court slated:

"An informal conference or caucus per-
mits crystallization of secret decisions to
a point just short of ceremonial accept-
ance. There is rarely any purpose to n
nonpublic pre-meeting conference except
to conduct some par of the decisional
Brocess behind closed doors. Only by em-
racing the collective inquiry nnd discus-
sion stages, as well as the ultimate step
of official action, can an open meeting
requlation frustrate these evasive de-
vices. As operative criteiui, formality
nnd informality are alien to the law's
design, exposing it to the very evasions it
was designed to prevent. Construed ia
the light of the Drown Act's objectives,

sessions or conferences of the board mem-
bers designed for the discussion of public
business. The Elks Club luncheon, at-
tended by the Sacramento County Board
of Supervisors, was such a meeting."
(Sacramento Newspaper Guild, Local 92
V. Sacramento County Hoard of Supervi-
sors (1968), 263 Cal.App.2d 41, 50 51. 69
Cal.Rptr. 480, 487.) Tims, to allow the
nine defendants to circumvent the Act
simply because they designate their meet-
ing as an informal gathering or informal
caucus would be to thwart the intent of
the Acl.

[4] A related argument raised by the
defendants is that the nine defendants do
not constitute a "legislative body" or "sub-
sidiary Ixnly" which is subject lo the Act.
This argument misapprehends hoth the
wording of the statute and reality. The
statute states that "fajll meetings of an
legislative, executive, administrative or ad-
visory hodies * * *and any subsidiary holl-
ies of any of the foregoing including bul
not limited to cCommittees or subcommittees
*** shall be public meetings * *
(Emphasis added.) (Ill.Rev.Slat.1977, eh.
162, par. 42.) We Interpret the foregoing to
mean that the Act was intended lo applg/ to
more than meetings of full bodies or duly
constituted committees. Thus, "body" must
necessarily be interpreted to mean an infor-
mal gathering of nine members of >legally
constituted public body. The trial court
decided tluil the Open Meetings Act would
apply to meetings of three or more (tersons.
Since the instant case involved nine public
officials, we need not and do not make any
decision as lo whether three persons auto-
matically trigger application of the Act,

15-7) It should be cmplms. xnl that it is
not the province of this court to pass on the
wisdom or desirability of legislation. (Gar-
cia v. Tully (1978), 72 Ill.2d 1, 10, 17 Ill.Dec.
820, 377 N.E.2d 10.) As long as the means
chosen by the legislature to achieve a de-
sired end are lawful and inoffensive to the
State and Federal constitutions, our inquiry
may proceed no further. Tims, whether, as
the dcf' ndunls argue, the ir *»nt means

natc secrecr_in government and permit the
free flow of information In the public m|ﬂht
restrict the ability of public officials, either
as minority blocs or majority groups, lo
support or oppose Ie%islatlon, IS not within
our power lo alter. The Act. by its express
terms, docs sacrifice the ability of public
officials to act and deliberate privately to
what the General Assembly obviously per-
ceives to be the more important govern-
mental interest of opening the processes of
government to public scrutiny. Such a leg-
Islative judgment is peculiarly within the
domain of the General Ass'unhly. While
there appear to lie obvious pirblcms of en-
forcement inherent in the Act, that consid-
eration does not render the Act invalid.
Nor may it affect our scrutiny of it. The
Acl is not intended to prohibit bona fide
social gatherings of public officials, or truly
political meetm%s at which Farty business I
discussed. Rather, the Acl  sesiirmed to
Brohibit secret delilieralie. ~action on
usiness which properly so,mu lie discussed
in a public forum dm* lo its potential impact =
on the public. Thus, the items discussed in
the meeting in the instant case regarding a
new ward map, the appointments of public
officers for two separate agencies, and a
Sousing development not only concerned
uililic business but were scheduled lo be
icall villi that very evening. Moreover,
tl." stipulated facts show that several other
ilen."L discussed that evening were matters
that v.t* city council would need to consider
sometime in the future, for example, the
burning of leaves within city limits, the
treatment of cable television, and the possi-
bility of rescinding nn ordinance which re-
?uwed_ an appointed comptroller. There-
ore. it is reasonably clear and definite tliul
the meeting at issue in Ibis ease viola.ed
the intent and the terms of the Open Meet-
ings Act. The defendants have challenged
the Act on its face as violative of equal
protection and due ﬁrocess of law. We
need not consider these broad-bused at-
tacks, however. Instead, we will only de-
cide whether, under the narrow facts
presented, the Acl violates the constitution-
al rights of these nine defendants.



11 ihc first ol ili'lcMiiaitls lour consti-
[utiomil arguments is that the Olicn Meet-
ings Act as aPphed lo defendants denies
them the equal protection of the law under
the fourteenth amendment lo the United
Stales Constitution and article |, section 2.
of the Illinois Constitution of 1970. The
defendants claim that, since the General
Assembly is exempted from coverage under
the Act, Democratic members of the Gener-
al Assembly may attend caucuses without
risking prosecution whereas Democratic
local officials run the risk of being prose-
cuted under the Aet for attending political
caucuses. This argument must fail for the
reason that ihc factual foundation is incor-
rect. We hare previously discussed the sub-
ject matter of the 6 p. m. meeting, as set
forth in the stipulation of facts. While a
few of the matters discussed could he con-
sidered political in nature, in that they con-
cerned the November 1971 election and
strategy related to that election, we have
previously rejected, as did the circuit court,
tin; premise that the meeting was conduct-
ed solely, or oven primarily, as a Polmcal
caucus. It clearly was not. Most of the H
matters discussed concerned city council
business. Certainly, a true political caucus
«s lwvund the purview of the Act: the Act
comes into play only where public business
which could eventually come up fur decision
before the full hotly Is deliberated or acted
upon in privatj. Thus, the defendants' ar-
gument that t eY could lie susceptible to
prosecution simply for participating in a
political caucus Is erroneous.

j'’> The defendants argue that the Gen-
eral Assembly, in contravention of its own
stated policy of open deliberations and open
actions, has exempted itself from coverage
under the Open Meetings Act The defend-
ants further argue that, while a rational
relationship to a legitimate governmental
interest may exist for makin% a distinction
between the General Assembly and other
bodies, anﬁl such interest would be subordi-
nated to the General Assembly's stated pur-
pose of conducting public business in the
open. The General Assembly's exemption
might appear inconsistent with the public
policy Irahind the Act were it not for article

/IV,. section_ 5(c), or the 1970 Constitution
Lwhich provides:

\ “(c) Sessions of each house of the Gcii-
\ end Assembly and meetings of commit-
| tees, joint committees and legislative
| commissions shall he open to the public
| Sessions and committee meetings of a
* house may he closed lo the public if e
thirds of the members elected to that
house determine that the public interest
S0 requires; and meetings of joint com-
mittees and legislative commissions max
J lie so closed if two-thirds of the nerika=
elected to each house so determine.”

The defendants argue that the Constitution
only requires that formal sessions lie con-
ducted ojienly and Ihat meetings of commit-
tees and commissions need not be open Ib
‘he public. This argument is incorrect,
however. Article IV, section 5(c), expressly
requires that sessions, meetings of commit-
tees, joint committees and legislative com-
missions shall he open to the public. It is
true that informal meetings of members of
the General Assembly are thus not required
lo he conducted openly. Under the well-es-
tablished standards regarding equal protec-
tion of the laws, the legislature may differ-
entiate Ix-tween persons similarly situated
(Kujtiwinski v. Kujnwinski (197P<), 71 11l.2d
563, 578, 17 Ill.Dec. 801, 376 N.E.2d 1382):
equal protection requires only that there be
a reasonable and rational basis for the clas-
sifications which justify different proce-
dures for treating the two groups, People
v. Pernbrock (1976), 62 Ill.2d 317, 32), 312
N.E2d 28, People V. Sherman (1974), 57
ll2d 1, 4, 309 N.-.2d 562 People C,
McCabe (1971), 49 11l.2d 338,341, 275 N.E.2d
407; People ex rel. Hopf V. Barger (1975),
30 MlLApp.3d 525, 534, 332 N.E.Zd 649

(1() 1t is conceivable that the General
Assembly concluded that the relatively
smaller size of other bodies covered by (lie
Ad and their generally greater proximity
to their constituents justified a difference
n treatment. Due to its compliance with
the woll-cntrenched rational-Imsis standard
wc may not preempt a legislative judgment

The next constitutional contention raisou S¥AMINMSA TIW-WHIIIY. mu 11111 1mjsnu

by the defendants is thnl the 0Olien Meet-
ings Aet, as applied I', these defendants, is
a denial of dur process of law under the
fourteenth amendment to the United States
Constitution and article I, section 2, of the
Illinois Constitution of 1970. Those consti-
tutional provisions read in pertinent part:
"* % % nor shall any Stale deprive any
[K*rson of life, liberty, or property, with-
out due process of law; * (U.S.
Const., amend. XIV, sec. 11
"Section 2. Due Pramess and Equal
Protection
No person shall lie deprived of life,
liberty nr property without due process of
law nor he deniea the equal protection of
the laws." (Il Const. 1970, art. 1, see. 2.)

In particular the defendants argue that the
0Jx;n Meetlnﬂ_s Act is vague, uncertain and

indefinite willi reeard to thi- nhnise "meet-
ing-. of a legislative body."
111.12) A statute is impermissibly

vague when "men of common intelligence
must necessarily guess at its meaning"
(Hmntitieh €. Oklahoma (1973), 413 U.S.
601. 007, 37 LEd.2d 830, 837, 93 SA . 21*(8.
2913, quoting Connally V. General <oustrue-
lim, Co (1926), 269 U.S. 385, 391, 70 I.Ed.
322, 328, 46 S.Ct. 126, 127) A criminal
statute violates due process if it fails to
give adequate notice as to what action or
conduct is Proscribed | People C. Schwartz
(1970), 04 Ill.2d 275, 280, 1 lll.Dec. 8, 350
NE2d 8 People v. Vvandiver (1971), 51
l.2d 525, 283 N.E2d 681) “Impossible
standards of specificity, however, are not
required." People v. Schwartz (1976), 64
l.2d 275, 280, 1 ll.Dec. 8, 356 NE.2d 8,
citing .lordan €. I)e George (1951), 341 U.S.
%? 02831, 95 I.Ed. 886, 892, 7L S.Ct. 703,

(13)  We think that the Open Meetings
Acl, as applied to these defendants, is not
imH>rmisxibly vague for two reasons,
"'si, after the 1967 amendments deleted
the word "official" where il had appeared
before the word "meetings," no guessing
was required to prohibit all meetings 0f
members of legislative bodies, where delib-
erations wore («(inducted or actions taken on

(if section 2 of the Act is that any subdivi-
sion of a legislative body, "including hut nut
limited to committees and subcommittees”
supported by tax revenues, is subject to the
Act. Ill.Rev Slat. 1977, ch. 192, par. 42.

In Uroailrirk V Oklahoma (1973), 413 U.S.
601, 37 LKd.2d 830, 93 S.Ct. 2908, and its
companion case, ('oiled Status Civil Service
Com. v. Nationni Association 0f Letter Chr-

riers (1973). 113 U S 548, 37 LEM.2d 796,93
S.Ct 2880, lie Supreme Court upheld, re-
spectively, a State and a Federal statute
against several constitutional challen%es.
The statutes involved in those cases prohib-
ited certain public employees from partici-
patin% in Folitical parties or campaigns.
We think tlu* enurl's statements in Bra:-
ftrick v. Oklahoma gl973%, 413 U.S 601, 607
08. 37 |.Ed.2d <10. 837 38, 93 S.Ct. 2908,
2913 14, in rejecting the due process attack
in those cases are particularly appropriate
in this case:
"Whatever other problems there are with
section 818, it is all hut frivolous to sug-
gest that the section fails to give ade-
quate Warnin? of what activities it pro-
scribes or fails to set out ‘explicit stan-
dards’ for Ilose who must apply it
Groyned v. CHy of Rockford [(1972), 408
U.S. 104, 108.33 I,.Ed.2d 222, 227, 92 S.Ct,
2294, 2299). In the plainest Iangua(ie, Il
prohibits any stale classified employee
from lieing "an officer or member' of a
‘partisan political club' or a candidate for
‘any paid public office.” It forbids solici-
tation of contributions ‘for any political
organization, candidacy or other political
purpose’ and taking part 'in the manage-
ment or affairs of any political party or
in any political campai?n.' Words inevi-
tably contain germs of uncertainly and,
as with the Hatch Acl, there may he
disputes over the meaning of such terms
in section 818 as 'partisan,’ or 'take part
in,” or "affairs of political parlies. Hut
what was said in [United Slates Civil
Service Com v. National Association of
fetter carriers (1973), 413 U.S. 548, 578
79, 37 I, Ed2d 79. 816, 93 S.Ct 2881),
2X97), is applicable hen" There are linn-
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spect to lielpg both Specific and manage-
ably brief, and it seems lo us that al-
though the prohibitions may not satisfy
those intent on finding fault at any eost,
they are set out in terms that the ordi-
nary person exercising ordinary common
sense can sufficiently understand and
comply with, without sacrifice to the pub-
lic interest.” Moreover, even if the outer-
most boundaries of section SIS may he
imprecise, any such uncertainty has little
relevance here, where npi>cllants' conduct
falls srpiareiy within the 'hard core’ of
the Statute’s proscriptions and appellants
concede as much. SEC Dcmbrowski V.

prister [(1965). 380 U.S. 479, 49i 92, 14
L.E/l.2d 22, 31, 85 S.Ct. 1116, 1123 2-1,
United States V. National Dairy Products
corp. [(1963). 372 U.S. 29, 9 LEd.2d 561,
83 S.Ct. 594}, williams V. United Slates
((1951), 341 U.S. 97. 95 L.Ed. 774, 7L S.Ct
576]; Robinson I. United States [(1945),
324 U.S. 282. 286, 89 L.Ed. 944, 947, 65
S.Ct. 666, 669, united Stales I\ Wun-
bach [(1930), 2¥6 U.S. 396, 74 L.Ed. 508,
50 S.Ct. 167)." (Emphasis added.)

The same is true in the instant case.
Therefore, the Art, as applied to these de-
fendants, is neither vague, indefinite nor
uncertain, and thus comports with mini-
mum due process requirements.

[14] ~ The defendants' pcnuilininte con-

tention is that the Open Meetings Act vio-
lates the State constitutional provision
which pronibits special or local legislation
"when a general law is or can he made
applicable™ (I11.Consl.1970, art. '/, sec. 13).
Wo find no merit in this contention, since
wc have already held lii.il a legitimate gov-
ernmental interest in treating smaller gov-
ernmental bodies differently from the Gen-
eral Assembly exists with regard to the
public's access to governmental delibera-
tions and actions. Bridgewater V. -lots.
(1972), 51 lI1.2d 103, 111-12, 281 N.E.2u 317.

Thus, the exemption of the General As-
sembly from coverage under the Act is not
tikin lo an attempt lo enact reforms "one
step at a lime" (Grace V. Hewlett (1972), 51
I1.2d 478, 487, 283 N.E.&! 474, quoting wil-

(1955), 318 U.S. 483, 489, 99 L.Ed. 563, 573,
15 S.Ct. 461, 465) hut, rather, is an instance
where a general law recognizes a distinction
between wo classes which warrant differ-
oni treatnumt.  (McRoherts v. Adams
(1975), 60 1I|.2d 458, 462, 328 N.E.2d 321)
The Open Meetings Act is intended to cre-
ate a practicable means of opening the de-
liberative processes of government lo public
view. The General Assembly is already af-
fected in this area by article IV, section
5(c), of the 1970 Constitution, which re-
quires that sessions and meetings of com-
mittees, joint committees and legislative
commissions will, subject to two exceptions,
he open to the public. In its substantive
effect, then, the Open Meetings Act excm|»-
tion refers only to private meetings be-
tween General Assembly members; how-
ever, the size of the General Assembly and
the volume of ﬁublic business it deals with,
compared to the size and volume of sub-
stantially all of the bodies covered hy the
Act, reveal why il is reasonable for a dis-
tinction to lie made between the General
Assembly and other bodies. Recognition of
the different nature of the General Assem-
bly under the Act does not violate the spe-
cial legislation provision of the 1970 Consti-
tution.

Finally, the defendants contend that the
Open Meetings Act, as applied to them,
violates their rights of freedom of si)eech
and assembly under Imth the Federal and
State constitutions. The defendants argue
that the Aet is ovorlv broad and raises the
specter of public officials fearing to discuss
poiitieal or public business at any time out-
side of a formal public forum, lest they he
prosecuted under the Act.

[15. Hi| A governmental purpose to con-
trol or prevent activities constitutionally
subject to Stale requlation may not be
achieved by means which sweep unnecessar-
ily broadly and thereby invade the area of

rotected freedoms. (zwickler i. Roota
Fl%?), 389 U.S. 241, 250. 19 L.Ei .2d 444,
451, 88 SCI. 391, 390: NAACP v. Alabama
ex ret. Flowers 11904), 377 U.S. 2K8, 307, 12
L.Ed.2d 325, 398, 84 S.Ct. 1302, 1314; Pen-

ll.Uec. 600, SUZ N.£.20 9ZY; People | Ri-
drns ('1974). 59 !ll.2d 362, 370, 321 N.E 2d
261) A statute is overly broad if il may
reasonably lie interpreted to prohibit con-
duct which is constitutionally protected.
People V. Hlirk (19772, 66 1121 269, 273, 5
IIl Dec. 858, 362 N.K.2d 329, citing Grnvned
< City ,f Rockford (1972), 408 U.S. 104,

21%% 15,92 S.rt. 2294, 2302, 33 L.Ed.2d 222.

117,18) | is a well recognized constitu-
tional principle that the government may
adopt reasonable time, place and manner
requlations which do not discriminate
among speakers or ideas, in order to further
an important governmental interest unre-
lated to the restriction of communication.
tBuckley v. Fa/eo (1976), 424 US. I, 18, 46
L.Ed.2d 659, 687, 96 S.Ct. 6.12, 634, and
cases cited therein.) We conclude that the
General Assembly has adopted reasonable
requlations with regard to gublic officials'
rights of speech and assembly when those
rights are balanced against the extremely
mgqrtant_ governmental interest of the
public's right of access to public informa-
tion. The Upon Meetings Acl. does not pro-
hibit political discussions between or among
members of public bodies; thus there is no
chilling effect upon political discussion.
Moreover, we agree with the Attorney Gen-
eral's opinion that "whether a gathering
falls within the definition of meeting as
used in the Aet, would depend upon the
Fecullar___facts a each situation. It is un-
ikely lliiil the casual noil-prearranged con-
versation among less than, or even all, of
the members of a particular body in a cof-
fee shop, during which the business of Hie
body was discussed, would constitute a
meeting within the terms of the Act. |
assume such a gathering is primarily a so-
cial gathering and business is discussed only
incidentally between certain individuals and
not among the group its a whole. Of
I'oui;se™if any derisions or agreeinents to
make (€Cisions are made, such a gathering
would be a meeting within the terms of the
Ad." (1974 Ally Gen.Op. 123. 126) The
Act is (inly addressed lo meetings designed
to discuss or reach an accord with regard to

deliberatea or acted upon In an igion forun.
In short, the Act requires that public busi-
ness must be conducted publicly. Wc per-
ceive this limitation to lie reasonable when
viewed in relation m a public official's obli-
gation to carry mil the public trust honor-
ably and in good faith. Moreover, we think
the Act clearly docs not prohibit consulta-
tion between an official and his staff so
that the official may offer views for discus-
sion and debate in a private setting. (See
People ex ret. t'oopcr v. Carlson (1975), 28
l.App.3d 569, 328 N.E.2d 675 (staff mem-
bers not subject to Act)) Thus the Open
Meetings Act is a reasonable attempt to
balance the ri%ht of the press and the peo-
ple to view the deliberative and decision-
making processes of government first-hand
with the right of public officials to speak
their minds freely and associate with who-
mever they choose. The Act places a limit-
ed and reasonable regulation upon officials
by requirin%1 them In speak of public busi-
ness with their fellow officials only when
they are ia a public forum, and sufficient
notice under the Acl. has been given, (ill.
Rev.SInl.1977, ch. 19, par 12.02) We
a?[ee with the appellate court that public
officials' desire to consult privately must
glve way to Ilie open conduct of the public's
usiness "or else the people risk having
their business done in secret, with the possi-
bilit?_/ that private deals will supglant the
public interest." (78 £||.App.3d 812, 845, 31
Il Dee. 223, 397 N.E.2d 895.) We are un-
able to say therefore that the halance
struck by the General Assembly is unrea-
sonable,

In the instant ease, nine pub.in officials, a
majority of a 15-member city council, had a
prearranged meeting to discuss matters set
In lie discussed in a public meeting Inter
that same night. Their conduct fell within
the "hard core" of the Act's ﬁroscriptions.
Whether the Acl applies to other meetings
and whether it is constittilimml in other
settings or as applied to other public <ffi
cials must await further dclcrmiiialioii.
We conclude only that the Acl applies to
tlal meetings held by these defendants and
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Inal the 0p>cn Meetings Acl (Hi.Rev.Slat
1977, ch. 102, par. 41 el seq. is constitution-
al as applied to these defendants.

Accordint%ly, for the reasons staled, the
judgment ot the appellate court is affirmed.

Jmil"muni affirmed

WARD, Justice, dissenting:

The majorit%/ leaves a cloud of constitu-
tional doubt hanging over this important
statute.

The statute expresslj states that it shall
apply to meetings of executive as well as
legislative Imdics and raises serious ques-
tions as tn whether it violates the constitu-
tional assurances of separation of govern-
mental (towers. s the Act to apply to
meetings of the go -tenor's cabinet, for ex-
ample. or to meetin?s of officials of the
Attorney (icnoral's office or Stale's Attor-
neys offices” The statute war. amended in
1979 to make it inanIicable lo "Ihal por-
tion of meetings of law enforcement agen-
cies. committees or commissions involved in
the investigation of criminal activities
which are concerned with or are to discuss
informant sources, the hiring or assignment
of undercover personnel, the purchase and
assignment of undercover autos, or actual
ongoing, prior or future investigations, or
any budgetary considerations specifically
concerning any of the foregoing.” 111Rev.
Stat.1979, ch. 102, par 42(h();

But what about meetings of officials of
the Attorney General's office or the Stale’s
Attorney's offices with discussions not re-
gard'-g criminal mvestlgatlons, hut prose-
cutions? Topics discussed might lw: flaws or
merits in the particular case, trial strategy,
summoning of witnesses and their suspect-
ed unreliability, caliber of defense counsel
or trial judges and the like. It is to he
noted that the Acl states that its intent is
that "deliberations lie conducted openly."
IIl.Rev Slat.1977. ch. 102. par. 41.

The Act fairly bristles with questions re-
garding the separation of [x>wers and other
constitutional areas. The opinion of the
majority implicitly acknowledges constitu-
tional problems, stating that the decision

here I onlg "under the narrow facts
presented” (53 II1.2d at 202, 40 lll.Dec. at
652. 414 N.E.2d al 735 and that "[wheth-
er the Act applies to other meetings
and whether it is constitutional in oth-
er settings or as applied to other public
officials must await further determination”
(83 llt2d at 211, 4b ll.Dec. at 686, 414
N.E2d at 739). But the deep and trou-
bling problems will not go away. 1 believe
il is a disservice not to address the problems
and permit the legislature, if the Act is in
fact determined to k. unconstitutional, to
take fresh legislative action.

As a general proposition it is said that a
court, of course, will avoid constitutional
questions if Possmle and will decide only the
question betore il Bul this court on its
own initiative will consider constitutional
Frqblems and will if necessary declare legis-
ation unconstitutional. People CV rel. Peo-

riu Civic Center Authority v. Voniuhcn

(1975), 62 111.2d 179, 34(L NTT Id L

There is a severability provision in the acl
here (JILRcv.Slut. 1977, eh 102, par. 45) but
If the legislature intended the provisions of
the Act as a whole piece .if legislation,
unquestionably was the ease here, the en-
tire act would fall, /'colilo ev rcl. fvoriu

Civic Center Authority  Voniichen (1975).
02 2d 179, 310 NK.2d 1

| NPKKWOOQI), J., joins in this dissent

83 m2d 2837

46 mDec
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Dec. 19, 1980

Claimant filed application for award
under Workmen's Compensation Act for al-
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Law, § 99, suhd. 2), there was nn other
violation since the press was in fact notified
and attended, and the statute does not re-

u.ro notice to the committee members
themselves. The Open Meetings Law pro-
vides that “the court shall have the power,
In its discretion, upon good cause shown, to
declare any action or part thereof taken in
violation of this articie void in whole or in
part", and that "[Ajn unintentional failure
to fully comply with the notice provisions
required by this article shall not alone he
grounds for invalidating any acLion taken
at a meeting of a public body" (Public Offi-
cers Law, 102, sulkl. h? Thus, not every
violation of the Open Meetings Law auto-
matically triggers its enforcement sanctions
{Matter of IVCW York Univ. V. Whalen, 40
N.Y.Zd 734, 735 413 N.Y.S.2d 637, 386
N.K.2I 2t} and, in the instant case, the
technically Inadequate notice does not justi-
fy the sanctions imposed by the Trial Court.
The Open Meetings Law is designed to fos-
ter public awareness, not to assure public
participation, Since the resolution merely
called for a public hearing, the court acted
improvidontly by voidinF all actions of re-
spondents. Al the public hearing the op-
portunity exists lo make public the deliber-
ations of Ihe Democrats in approving the
plan, which opportunity, Indeed, was
present at the ad hoc committee meetings
attended by the press.

fft) Finally, the claim that the due proc-
ess rights uf petitioners were violated be-
cause a_rcapportionmenl plan was devel-
oped without full public participation is
without merit. The Municipal Homo Hide
Law (8 10, Hulul. 1, par. a, subpar. [13])
authorizes a countﬁ to reapportion its Ie([us-
lative body through adoption of a local law
t'r',ting such a renpportionment plan fol-
lowing a public hearing. Petitioners, citi-
zens and taxpayer... do not claim that the
reiipporlionmont plan violates substantive
due process (see McGill v. Hoard o f Stipend-
‘wag o 1 Niagara County, 28 A.D.2d 117 281
24 448, npp. dsnid. 19 N.,Y.2d 800(}

v miced, no such plan had been enacte
wm ii this lawsuit was commenced. Nor do

live action which they seek to annul Is the
resolution calling for a public hearing. A
challenge lo a rcapportionmenl plan, when
and if enacted, on due process grounds
would, of course, he projicr (sec Franklin v.
Krause, 32 N.Y.2d 234, 344 N.Y.S.2d 885,
298 N.E.2d 05 aEp. dsmd. 415 U.S. 901, %
S.Ct. 1397, 39 L.lvi2d 461; 1annucci V.
Gourd of Supervisors of County of Wash-
ington, 20 N.Y.2d 214, 282 N.Y.S.2d 502, 229
N.K.2d 195).

It is unnecessary to reach other issues
raised by the respondents.

Accordingly, the judgment shouid he re-
versed, respondents cross motion granted
and the petition dismissed without costs.

«Judgment reversed on the law, resjwn-
dents’ cross motion granted and petition
dismissed without costs.

SIMONS, J. P., and CALLAHAN and
DKNNAN, .11, concur.

HANCOCK, .1, concurs in the following
opinion.

HANCOCK, Justice (concurring): A

| concur.  1would, however, hold that the
party caucuses of the Democratic members
of the legislature on March 7, March 21 and
April 20, 1981 were outside the purview of
Inc Open Meetings Law not because there
were no quorums of the legislature present
at those meetings but because as partisan
Fohtmal caucuses there were exempt (Pulr-
ic Officers Law, 8 97, suhds. 1 & 2; Public
Officers Law, § 103,subd. 2). A meeting <f
the legislators of one political party to dis-
cuss legislation is not a "meeting", i.e., “the
official convening of a public body for the
urBose of conducting public business."
FPu lic Officers Law, $ 97, suhd. 1). Nor is
a partisan caucus of legislators a "public
body", i. c., "an entity, for which a quorum
is required in order to conduct public busi-
ness and which consists of two or more
members, performing a governmental func-
tion for the stale or for an agency or de-
P_artment thereof, or for a public cor>ora-
ion as defined in section sixty-six of the
general construction law, or committee or

suiidTij). ApartyCmicu™ TonnlonumITc(
or subcommittee nr oLhcr similar body of
the legislature—the official public body. It
is an unofficial meeting of legislators who
belong to the same party. No quorum is
required and no official business may he
conducted.

That the legislature intended to exclude
such a meeting from the Open Meetings
Law is demonstrated by the express exemp-
tion in Public Officers Law, section 103,
subdivision 2 and their failure to amend or
modify such exemption after the amend-
ments to Public Officers Law, section 97
(L.1979, Ch. 704), following the decision of
the Third Department in Mutter of Daily
Gazette Co. V. North Colonic fid. of Educ.,
67 A.D.2d 803, 412 N.Y.S.2d 494,

(0t «liMMI«5(SU»"s
1j
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In the Matter of Anthony J. SCIOLINO,

Individually and as a Member of Roch-
ester City Council, Respondent,
V.

Thomas P. RYAN, Jr., et al., Members of
Rochester City Council, Rochester City
Council, Peter A. Korn, Rochester City
Manager, Patricia It. Ailduci, Rochester
City Clerk, Appellants. Appeal No. I.

In the Matter of the Application of GAN-
NUTT CO., INC., Christopher Sehnrf,
John Stewart and (auric Bennett Re-
spondents,

V.

CITY OF ROCHESTER, New York, Thom-
as P. Ryan, Jr., et al., as Members of the
Rochester City Council, Appellants. Ap-
peal No. 2.

Supreme Court, Appel.ate Division,
Fourth Department.

June 29, 1981,

Article 78 ﬂroceedin
determine whet

was brought to
er closed session meetings

A "cmno belore it atljHnHiIL muulugs iminim 1

Open Meetings Law. The Supreme Court,
Monroe County, Boomer, J., 103 Misr.2 1
1021, 431 N.Y .21 6iv|.jield that meeting as
used in Open Meetings Law includes gath-
ering or meeting of public body for purpose
of transacting public business whenever
.quorum is present, whether vote is taken
and whether minority members are exclud-
ed,land exception of political caucus refers
to meetings in which only political and not
public business is discussed.i) On appeal, the
Supreme Court, Appellate Division, Mnulc,
), held that: (1) sessions of council's major-
Ity constituted meetings within scope of
open meetings law, and (2) action of majori-
ty parly members of council lo exclude
minority meniljers, and thereafter conduct
public business in closed session under guise
nf political caucus, violated statute.

Affirmed.

1. Administrative
<3=121

By enactment of statute governing
open meetings, legislature intended lo af-
fect entire decision-making process, not just
formal acl of voting or formal execution of
official document  Public Officers Law
56 95, 97, kiilhls. 1, 2, 98.

2. . .imicipal Corporations <5=92

Statute governing open meetings en-
compasses private meetings, attended |y
only quorum of inemliers of public entity, al.
which matters for dismission and eventual
decision are such as would otherwise arise
nl. public meeting. Public Meetings Law
§8 95, 97, suhds. 1, 2, 98.

I Municipal Corporations <3=92

1t is not necessary that entity have
binding authority for it to he considered
"public body" within meaninq, of sta,tll;]te
iroveniinc open meeting; UMV 1S within

l-aw anil Procedure



imin. mum ;uni-

cors Law 85 95, 97 subds. 1 2, 98,

4. Municipal Corporations e=>92

Where majority of nine-member coun-
cil constituted quorum, quorum was present
at three closed sessions to which lone minor-
ity member of council anri two newspaper
reporters sought, but were refused, admis-
sion, and decisions of sessions, i.. though not
binding, affected public and d:«<ctiy related
to possibility of municipal matter becoming
official enactment, closed sessions of coun-
cil's majority constituted meetings within
scope of statute governing open meetings.
9P8ublic Officers Lr.w 88 95, 97, subds. 1 2,

5. Administrative Law and Procedure
g=124

“To assure that purpose of statute gov-

erning ooen meetings is realized, exemption

for political caucuses should he narrowly,

not expansively, construed. Puhiic Officers

Law 88 95, 97, subds. 1 2, 98, 103, suhd. 2

(. Municipal Corporations c=>92

Where closed sessions of city council's
majority were used not to discuss private
matters of political parly, hut, rather, to
discuss legislative future of items before
council, which affected puhiic and directly
related lo Possibility of municipal matter
becoming otficial enactment, action of ma-
jority party members of council in exclud-
Ing minority member, and thereafter con-
ducting business in closed sessions under
guise of political caucus, violated statute
governing open meetings. Public Officers
Law 88 95, 97, suhds. 1, 2, 98, 103, suhd. 2.

Louis N. Hash, Thomas A. Fink, Roches-
ter, for appellants.

Anthony J. Sciolino, Rochester, pro so in
Appeal No. L

Nixon, Hargrave, Dovans & Doyle, Roch-
ester, for respondents in Appeal No. 2;
Robert Bernius, Rochester, of counsel.

munci, V.AbbAtIAI'],

MOULE, JJ.

DUEKIC, and

MOULE, Justice.

The question presented on this appeal is
whether certain gatherings of members of
the Rochester City Council, and other public
officers, are required to he open lo the
puhiic under the Open Meetings Law (Piilh
lic Officers Law, § 95-106).

The Rochester City Council (Council), the
legislative governing body of the City of
Rochester, holds reqular puhiic meetings
twice a month on Tuesdays. On most
Thursday afternoons respondents, the eight
Democratic members of the nine member
Council, meet in the office of the Mayor of
Rochester at his invitation. Members of
the City's administrative staff, including
the City Manager and City Clerk, are fre-
quently invited and attend these sessions,
with occasional invitations extended to
memtors of advisory boards and commis-
sions, and consultants under contract with
the City of Rochester. The sole Republican
monitor of the Council, representatives of
In(" news media and the general puhiic are
excluded from these meetings. These
dosed sessions held prior lo the public meet-
ing are apparently a custom, having also
been conducted bK the Republican monitors
of the Council when they wore in the ma-
jority.

At these sessions the majority receives
information relating to city government
matters likely to come before the entire
Council, and discusses such matters. The
frequent result of these discussions are de-
cisions to include or not to include an item
on the agenda of the regular public Council
meeting, to communicate with the leader of
another legislative body or to support a hill
in the State Legislature.

On May 8, 19KO [>ctilii>ner in the first
Froceeding, Anthony J. Sciolino, the Repub-
ican member of too Council, attempted to
attend one of these closed sessions hut was
denied admission. On May 22, 1980 and

tioner in the second proceeding, Gannett
Co., Inc., also requested admission to these
sessions but were denied. On these three
occasions, petitioners observed at least six
memtiers of the Council's Democratic ma-
jority.

On June 4, 1980 petitioner Sciolino com-
menced an article 78 proceeding seeking a
judgment that the term "meeting" within
the meaning of the Open Meetings Law
includes a majority gathering of the Coun-
cil, regardless of political affiliation, where
topics of discussion and decision are such as
would arise al a regular meeting; that the
closed sessions held by the Democratic ma-
jority arc public meetings within the Open
Meetings Law, and not a "political caucus”
(Public Officers Law, § 103, suhd. 2); anil
that further closed sessions he prohibited
unless petitioner and the public are notified
anil allowed to attend. Petitioner Ganrcll
Co., Inc. commenced an article 78 proceed-
ing on July 17, 1980 seeking- a judgment
that respondents’ closed sessions were pub-
lic meetings and an order that respondents
admit petitioner to the sessions. In re-
sponse to hboth proceedings, respondents
moved to dismiss on the ground that the
Betition failed lo slate a cause of action,

ased on the claim that the sessions were
"political caucuses" and exempt from the
requirements of the Open Meetings Law
(Puhiic Officers Law, § 103, suhd. 2%.

The two proceedings were consolidated,
anil respondents agreed to allow their mo-
tions lo dismiss to lie treated as answers
and to have judgment granted on the undis-
puted facts. Judgment was granted for
petitioners, the court determining that the
closed ses:ions were meetings within the
Public. Officers Law, and ordering that re-
spondents i.olifv the puhiic nnd petitioner
Sciolino of ft rlhor meetings and allow them
to attend (Affitter of Sciolino V, Ryan, 103
Misc.2d 1021, 431 N.Y.S.2tl 661).

Respondents' first contention on appeal is
that tlie political majority of a legislative
body is not a quorum or a public body

Law. Specifically, they contend that, since
Hie Democratie majority has no authority Ig
eniidiict puhiic business or perform any gnv-
ernmental funrli«'ii, and possesses no power .

corporation, it is a political majority, not a

.quorum,

The intent Itehiml the enactment of the
OPen Meetings Law was the performance
of public lui'T’ss in an open and public
manner, will, lie public able to attend and
listen In the deliberations and decisions that
go into the making of public policy (Public
Officers Law. 5 Every meeting of a
puhiic hotly is required to lie open to the
general public (Public Officers Law, § 98).
A "meeting" is the official convening of a
public body to conduct public business; n
"public body" is any entity for which a
quorum consisting of two or more memtors
IS required to conduct public business (Pule
lic Officers Law, § 97, subds. 1, 2).

11-3] By enactment of the Oxmi Meet-
ings Law, the Legislature intended to af
feel the entire decision-making process, not
just the formal acl of voting nr the formal
execution of an olficial document (matter
of Orange County Pubs., Die. of Ottawuy
Newspapers \. Council of Oily of New-
burgh, 60 A.l).2d 109, 401 N.Y.S.2.1 84, affd.
45 N.Y.2d 947, 411 N.Y.S.2d 564, 383 N.E.Zd
1157).  The statute encompasses private
meetings, attended by only a quorum of the
monitors of a public entity, at which the
matters for discussion and eventual decision
are such as would otherwise arise at a pub-
lic meeting (Matter of Britt I. County of
Niagara, 82 AD.2d 65, 440 N.Y.S.2<f790
11981]; Mmatter of Onconta Star Die. of
Ottawny Newspapers V, Board of Trustees
of Onconta School Dist., 66 A.D.2d 51, 412
N.Y.S.2d 927). Il is not necessary that an
entity have binding authority for il to he
considered a puhiic body; it is within the
meaning of the Open Meetings Law if its
determinations affect the public and even-
tually obtain aibslance in official form
(Matter of S nieuse United Neighbors V.
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City of Syracuse. 80 A.D.2d 984. 437 N.Y.
5.2 466 [im 7).

[4] The closed sessions of the Council's
Democratic majontﬁ constitute meetings
within the scope of the Open Meetings Law.
A majority of the nine-meinber Council con-
stitutes a quorum (Rochester City Charter,
§5-7), and it is undisputed that a quorum
was present at the three closed sessions to
which petitioners sought admission, The
decisions of these sessions, the legislative
future of items before the Council, although
a t binding, affect the public and directly
relate to the possibility of a municipal mat-
ter becoming an official enactment. Jo
keep the decision making process of all but

one of the members of the Council secret,

simply because they term themselves a
"majority" instead of a “quorum”, allows
the Publlc to U' aware of only legislative
results. not deliberations, violating the spir-
it of the Open Meetings Law and exalting
orm WA _substanee ?.Matter of 8yracube
United Neighbors v. City of Syracuse, SU-
pra).

Respondents' second contention on appeal
is that Uu closed sessions are within the
exemption from the Open Meetings Law
extended to the “deliberations of political
¥ * x caucuses” (Public Officers Law,
§ 103, subd. 2). The term “political caucus-
es" is not defined by the statute. Respon-
denls contend that the phrase "political
caucus” should be interpreted to apply to a
rolitical majority of a legislative body re-
gardless of what it discusses.

55.6] An expansive definition of a polt..
ical caucus, as urged by respondents, would
defeat the pu-pose of the Open Meetings
Law that put lie business be performed in
an op>en and p tblic manner (Open Meetingis
Law, §95), for such a defi cn could apply
to exempt regilar meet! mof the Councll
from the slalult To assure that the pur-
pose of the statu e is realized, the exemp-
tion for political cat ;uses should be narrow-
ly, not expansively, construed. The entire
exemption is for the “deliberations of politi-
cal committees, conferences and caucuses"
(Puhiic Officers Law, § 103, subd. 2), indi-
cating that it was meant to prevent the
statute from extending to the private mat-
ters of a political party, as opposed to mat-

tcrs which are public business yet discussed

by political party members. To allow the
majority party memltors of a public body to
exclude minority members, and thereafter
conduct public business in closed sessions
Jnttcr the guise of a Political caucus, wouTH
[be violative of the statute (see, Mutter of
Syracuse United Neighbors V. City of Syra-
cuse, Supra).

)
Accordingly, the judgments appealed
from shoul(? Y)e affirmed.

Apjveal No. 1—Judgment unanimously
affirmed with costs.

~Appeal No. 2—Judgment unanimously af-
firmed with costs.

CAUDAMONE, J. P, and SIMONS,
CALLAHAN and DOERR, JJ. concur.
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man injiubiie service'l' Inrer, m -
'yScs' Pension Finn, siijira 4 1235. The
.ter may be a consequent’- of the Slat-
.'0's_operation, lull tin" calculation period
'roviiled iii § 6532 IS iiioiviv a _Ien%th of
.me in which to measur *economic change,
and nothing more.  Employment during
ich period does not entitle a State e.".iploy-
0% to any supplemental employment lame-
nts.

Thus, the Statute Im.siraliy provides that
m April 1 and October i of each year, "ail"

mployees (with specified exceptions), re-

ardless of length of servwe and regardless

f whether or not empibyid durln% the cal-
culation period, shall lie paid a salary sup-

lement equal to tne cluing" in the Consuin-
m Price Index for tre Philadelphia region
measured during the period from January 1
to June 30. or July i Go December 31. The
icy dates under the plan are April 1 and
October 1, the effective dates of the in-
crease, for on those dates Hie right to the
supplement vests in each State employee
compensated at that lime with a “regular
state pay check." Compare Kingston v.
McLaughlin, D.C.Mass, 359 F.Supp. 25
(1972), aff'd 41i U.S. 923. 92 S.Ct. 1900, 3G
L.Ed.2d 338 (1973); Dennett CV rcl. Arizona
State Pers, Commn V. Heart!, 27 Ariz.App.
034, 556 P.2d 1137 %1970); Hutterworlh v.
Hoy,, 12 Cal2d 140, k= P.2d 434 %1938);
Austin V. Benofiehl, 140 fla.App. 96, 230
SE2d Ifi (1070); commitice of Int. it Res.
V. City of New Yorli, 87 Misc.2d 504, 386
N.Y.S.2d 177 (1976); Personnel Division of
Executive lic/i't V. St. Clair, 10 Or.App. 10,
498 2d 809 819723; and velle v. Kramer,
83 Wash,2d 464, 520 P.2d 927 (1974).

In this context, then, the salary supple-
ment falls within the category of future
benefits which mag lie lawfully adjusted or
eliminated bg the Stale prior fo the vesting
date. See 63 Am,Jur.2d, Public Officers
and Emplo%/ees ji 368 0972); 8L cus,
States § 92f(2) (1953), 67 (u.s. Officers
<94 (1950); and cases riled therein. Since
that was accomplished in tiiis case, plain-
tiffs never acquired any rights to the salary
supplement.

We hold, therefore, tnai. Il Il No. 172 did

nut violate the Contract (‘iaiise of the Fed-
eral Constitution.

[51 Tiie second certified question is
whether passa?e of Ilie repealer Acl de-
prived plaintiffs of property without due
process of law in violation of the Four-
teenth Amendment of the Federal Constitu-
tion and Article 1. £7 of Delaware's Consti-
tution.  This does not require discussion
because, having established that plaintiffs
did not acquire a contract right to the sala-
ry supplement, it follows that they did not
possess a constitutionally Erotected proper-
ty interest which was laken by the Act.

We hold, therefore, that the repealer is
not violative of either the Due Process
Clause of tin* Federal Constitution or the
Law of the Land clause of Delaware's Con-
stitution.

Both certified questions are answered in
the negative.

The NKWS-JOUKN'AL COMPANY and
Wendy Fox, Plaintiffs,

v

William T. McLAIKIllLIN, Mayor of Ihc
City of Wilmington, I/m T. Marshall,
Clerk of Ihc Wilmington City Council,
anil Frank 1). Vari, James M. linker,
Wallace E. Brooks. Sr., Norman D.
Hughes, James F. Kecley, Kichanl V.
Pryor, Thomas V. Quinn, Jr.. Jesse W.
Santluk, Frederick C. Sears, II, Joe L.
Wliiic, and Chnrles L. Yates, members of
Wilmington City Council, Defendants.

Court of Chancery of Delaware,
New Castle.

Submitted June 27. 1977
Decided July 7, 1977.

Publisher of daily and Sunday newspa-
pers having statewide circulation, together

seeking declaratory .mu?*,

Iv enacted Freedom of Information Act
claiming that their rights were violated
when they were excluded from meeting of
city council. The Court of Chancery, in and
for new Castle County, Brown, Vice Chan-
cellor, held that where 11 of 13 members of
city council met in mayor's office to con-
sider possible action by the General Assem-
bly which, if taken, could have abolished
city wage tax and thereby compelled re-
structuring of city finances, both matters
over which city council clearly had control,
supervision and jurisdiction, purpose of
meeting was to discuss matter of “"public
business” within meaning of the sunshine
law.

Ordered accordingly.

|. Municipal Corporations s=>%2

Where 11 of 13 members of city council
and mayor all members of one political par-
ty, met in mayor's office to discuss the
possible action by the General Assembly
which, if taken, could have abolished the
city wage lax and thereby compelled re-
structuring of city finances, both matters
over which city council clearly had control,
supervision and jurisdiction, purpose for tin*
meeting was lo discuss n mailer of "public
business" within meaning of the sunshine
law and to consider the best course of ac-
tion to be taken in the interests of the city
and its inhabitants and, thus, exclusion of
public from meeting was a violation of stat-
ute. 29 Del.C. ©§ 10001 el seq., 10(102(h),
10004(n, e).

2. Municipal Corimrations «=92

Sunshine law applies to meetings culled
to discuss puhiic business as well as to
meetings Called to take action on public
business. 29 DelC, 10001 el sig.,
100(14(n, c).

! Municipal Corporations ~ 92

Sunshine law is in be liberally con-
strued in favor of citizens of state. 29
tur SS 10101, 1011112().

asserting violation of sunsmno uLW 10V-'KU!
lish what puhiic body actually did and said
at meeting from which he was excluded in
order to obtain relief, rather, proof of pur-
pose will lie sufficient to establish a viola-
tion of (lie statute and proof of that which
look place would perhaps have a bearing on
extent of any relief to be granted. 29
Del.C. 88 10001 cl seq., lIX)04(a, e).

On cross motions for summary judgment
Judgment for plaintiffs. Motion of defend-
ants denied.

Bichard G. Elliott, Jr., of Richards. Lay-
ton & Finger, Wilmington, for plaintiffs.

Michael 1\ Maguire, of Biondi & Babiarz,
Wilmington, for defendants.

BROWN, Vice Chancellor.

This suit is brought by the News-Jom nal
Company, the Wilmington publisher of dai-
ly and Sunday newsgapers having state-
wide circulation, together with Wendy Fox,
one of its reporters, seeking a declaratory
judgment under the recently enacted Free-
dom of Information Acl as il is now codi-
fied al 29 pelc. § 11001 cl seq The de-
fendants arc sued in their respective rapaci-
ties as Mayor, City Clerk and members of
the Citr Council of tin* City of Wilmington.
The relevant facts are undisputed and tin*
matter is before the Court on cross motions
for summary judgment.

The Freedom of Informalion Ad, com-
monly referred lo as the "Sunshine Law,"
became effective on January |1, 1977, 60
DelL. Ch. 641, § 5. A legislative declara-
tion of its policy and purpose is set forth as
follows at 29 pelc. § 10001:

"It is vital in a democratic society that
public business be performed in an open
and public innmier so that the citizens
shall be advised of the performance of
public officials and of the decisions Hint
aie made by such officials in formulating
and executing public policy Toward this
end, this chapter is adopted, and shall lie
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fliuelings of all public bodies "shall be open
to the public” after timciy notice of any
such meeting shall have been given. An
available agenda of the subjects proposed
for discussion or action at the meeting is
aiso required. 29 Del.c. § 10004(a) and (e).
Provision is made for the meeting of the
public body in executive session closed to
the public under certain specified condi-
tions. 29 pel.c. § 10004(b) and (c). How-
ever, an executive session can only lie cubed
at a meeting otherwise open to the public,
29 pelc.  10004(c), and, since it is the
position of the defendants that the gather-
Ing here in question was not or.e covered by
the statutes and since there is no contention
that an executive session was calk'd, no
defense is claimed based upon this limited
statutory right to exclude the public.

The provisions of the statute which do
come into play and which govern the out-
come of the litigation are contained in the
definition of terms found at 29 Delc.
§ 10002. The definitions pertinent to the
present issue are as follows:

"(a) 'Public body" means any regula-
tory, administrative, advisory, executive
or legislative body of the Stale or any
political subdivision of the Stale includ-
Ing, liul not limited to, any hoard, bureau,
commission, department, agency, commit-
tee, counsel, jsirj legislative committee,
association or any other entity established
by an act of the General Assembly of the
Stale, which |1) is supported in whole or
in part by public funds; (2) expends >
disburses public funds; or (Il) is specifi-
cally charged by any other public body to
advise or make recommendations,

"(It) 'Public business' means any mat-
ter over whirh llie public body has super-
vision, control, jurisdiction or advisory
power.

"(e) * iceuiig' means the formal or in-
formal gnUiering of a quorum of the
members of any public body for the pur-
pose of disrucing or taking action on
public business."

meeting of the Wilmington City Council
was scheduled (and held) on February 3,
1977 at 8H p. m. The events giving rise to
this suit, however, occurred at. approximate-
ly 6:30 p. m. on this same date.

The Wilmington City Council is compos
of thirteen members, of winch tit present
eleven are members of the Democratic Par-
tpyand two are members of the Republican

arty. The. eleven Council members named
as defendants here are the eleven Demo-
crats. At approximately 6:30 p. ni. on Feb-
ruary 3, 1977 these eleven coungilmen met
al the office of Mayor McLaughlin who, (as
is the defendant City Clerk who attended
the meeting) is also a Democrat by political
affiliation.  Certain members of the May-
or's staff were also in attendance.

The purpose -if this meeting was lo pro-
vide the eleven couneilmen with a report as
to tile status of efforts then being made in
the Slate General Assembly to repeal cer-
tain statutes found al 22 pel.c. 8§ 901 906
which, in Iheir effect, provided the basis
upon widen the City of Wilmington,
through ordinance, was authorized to im-
pose and collit! a City wage tax. Such a
wage lax was then in existence and consti-
tuted tinlbasis for a considerable portion of
the funds utilized to maintain City govern-
ment. Repeal of the authorizing statutes
would have terminated the authority of the
City to collect the I'lie purpose of the
meeting wa. to bring the cnuneilmen up to
date on the act ivities of the General Assem-
bly and to elicit support from those present
at the meeting to persuade the General
Assembly not to repeal the statutes. From
tile composition of the gathering, it seems
obvious that the criterion for attendance

had a imijlical basis,

“No notice of this 6:3ft p. in. meeting was
given. Prior to its occurrence, however, the
plaintiff *-x received word from mi uni-
dentified caller that there would lie an un-
announced special meeting of City Council
at approximately 6:3ft p, m, Sl'e immedi-
atelr called Inc defendant Citr_ Clerk who
confirmed Hint "they were gelling to?eth-
er" lo talk about the possible repeal of the
wage tax  She in -cd if she could allend

permissible. ~ Upon arrival, however, slv-
was denied admission to the gathering and
was told to wait in the office of the City
Clerk. Various reasons were offered in
support of Iter exclusion, including the rep-
resentation that il was an emergency meet-
ing,1 Hint il was not a public niei Hug bil
rather one bein% held to discuss parl?/ strat-
egy. and that she could not attend lice.-'i&
the group could not afiord lo iiftow iiu-m-
bers of tim General Assembly U jearn_in
advance of what they might propose to do.
*Ms. Fox returned to her office," but there-
after attended tin: regularly scheduled
meeting of City (‘mmcil at Sftft p. m.

Plaintiffs font*, nd that the gathering of
the Demaocratic coiincilnien m the presence
of the Mayor, the City Clerk and oilier
municipal personnel constituted a meeting
of a public body to discuss or take action on
puhiic business nnd that as such the decision
of the defendants to meet in closed session
to tim exclusion of the public, and thus to
the exclusion of plaintiffs, was a violation
of Un Delaware Sunshine Law. The de-
fendants do not dispute that the Council of
the City of Wilmington is a public body
witiiin the meanin? of the statute. Nor do
they dispute the tuel Hint eleven council-
men out of the total of thirteen constitute a
quorum of the City Council for the purpose
of transacting governmental business*
They do deny, however, that the -meting
was convened for any purpose relating lo
"public business" as Mint, term is defined at
29 pel.c. § 10002(b).

l)efeiulunts point out lllat "public busi-

ness 1is defined as nnv mailer over which.

Hie public body lias (1) super.i. m. (2) enn-
trul, (3) jurisdiction or (1) advisory power.
They say that the mallei- on which the
coiiuciliuen were lo lie briefed was tim like
liliood that the (loner d Assembly would
repeal |be slattiles wim'li empowered o
City in levy and collect its uage tax. 'limy
my that City Council has absolutely no su-

1. 20 Dili ) [DilOI(i*)(1) pnivhlcs thiil mUsiuln
iv noiicc is not ri‘qtiui'il as "in any cmvii'.cin s
nU'Hini! which is iiiTt'Ssnn Ini the niiiiii-'h lit-
|)ii* r-ivntinii ol llie puhiic pi‘iice. heilllh NI sale

sembly or the existing statutes then under
consideration by it. Likewise, Hu* |xtssibie
repeal of a Stale statute is something which
does not fall within the jurisdiction of mu-
nicipal government. Finally, while defend-
ants concede that perhaps everyone has a
light to offer advice and opinion lo mem-
bers of a legislative body, they point out
timt there is no statute or constitutional
provision which would give the City Council
"advisory power" as to actions taken by the
General Assembly. Tims, Lheir argument
concludes, the subject matter which
brought them together and on whirh infor-
mation was provided was not one over
which City Councii had any supervision,
control, jurisdiction or advisory power and,
as a consequence, their meeting was not for
the purpose of .discussing or taking action
on puhiic business.

[I| What this argument clmoses to ig-
nore, however, is the fact that the purpose
of llie gathering was not merely for aca-
demic discussion on 1111 repeat of a statute
which would have no -ffcci upon the City.
Rather it was to cons der possible action by
Ihe General Assemhl ' which, if taken, could
have abolished the Wilmington wage lax
and thereby compelled a I'eslnieturiigi of
Ci*" finances, both mailers over which f Ty
Council clearly had control, supervision and
jurisdiction. In fact, a repeal of the City's
ﬁower to impose llie tax by ordinance would

ave deprived the City lInTeuftor of some-
thing over which il was then exercising
control and supervision. From the undis-
puted facts | think il without question that
the purpose for the meetin?, which was
predominated by a quorum of City Council,
was to discuss a matter of public business
within the meaning of the Sunshine Law
and to consider the hest, couino 0f action to
be taken in Hie interests of the Inly and its
inhabitants

2. Code ol Oily of Wilmliwlmi S ! 201
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Defendants complain that to require such
a strategy meeting to lie open to the public
constitutes an unfair limitation on their
ability as majoriay political party to func-
tion as a unified group. As a practical
matter, it obviouslﬁ does. But apparently
this is a burden which the General Assem-
bly feels to be outweighed by the benefit
that will flow to the citizenry by requiring
those in control of public business to exer-
cise it in an open manner. In this regard it
has been noted generally that one purpose
of sunshine laws is to prevent at nonpublic
meetings the crystallization of secret deci-
sions vo a point just short of ceremonial
accep unce, that randy could there be any
purpose to a mmpuhlic pre-meeting confer-
ence except to conduct some part of the
‘decisional process heliim| dosed doors, and
'that it uunshinc statute, being for the bene-
fit of the public, should he construed so as
"to'frustrate all such evasive devices. Town
of Palm Bench V (lradison. Pla.Supr.. 296
So.2d -178 (1974); sacramento Sews/injn-i
Guild |. Sacramento Connl Board of Su-
pervisors. 3rd Dist.. 2(i8 Cal.App.2d 41, 69
Cal.Rptr 480(1969).

2] Defendants also rely on the recent
Pennsylvania de<ision of Judge v. Pocius, 28
Pa.Cmwiltii. 139, 907 A.2d 7SS (1977) which
held that a meeting at which a superintend-
ent of schools gave information to school
hoard im-i ibors was only a "work session"
and not a meetin% required to be open to
the public under the Penns?/]lvania sunshine
Jaw. From the decision, however, it ap-
pears that the Pennsylvania law only ap-
plied to meetings where "formal action"
was taken. Our law is not so limited.
Rather it applies to meetings called to dis-
cuss J)Ubhc business as well as to meetings
called to take action on public business.
Thus the case is readily distinguishable.

13.4] Defendants further argue, with
unassailable accuracy, that tla present rec-
ord is devoid of any indication that the
defendant couneilmen either discussed any-
thing themselves or decided upon any
course of action at the (i;30 meeting. Of
course, they are the only ones who would
know since all other uninvited persons were
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excluded. If the Delaware statute is to be
liberally construed in favor of the citizens
of the State as its policy declaration at 29
Del.C. § 10001 intends it to be, then the
burden should noi be cast upon one assert-
ing a violation of it to establish what the
public body actually did and said at a meet-
Ing frco - which he was excluded in order to
obtain relief. The statutory definition of a
"meeting” found at § 10002%)_ seems satis-
fied when a quorum of a public body gath-
ers "for the purpose" of discussing or tak-
ing action on public business regardless of
what they might choose to do once con-
vened. Proof of purpose fiems sufficient
to establish a violation of thf-statute; proof
of that which took place wou'd perhaps
have a hearing on the ext'nt of any relief
to be granted. In the nresent case the
purpose of the 6:30 iri'iting is factua_IIK
conceded and, in my opinion, it dealt wit

public business within i;.e meaning of the
statute.

1 therefore conclude that plaintiffs are
entitled to summary judgment declaring
that the closed 6:30 p. m. meeting of Febru-
ary 3, 1977 attended by the defendant May-
or, City Clerk and the eleven councilnien of
the City of Wilmington was in violation of
29 DelC. § 1_00048;1) which provides that
“(ejvery meeting of all puhiic bodies shall
bo open to the public." The motion of "he
defendants for summary judgment is de-
nied. To the extent that defendants may
feel the law to be an infringement on their
right to political association, their grievance
must be addressed to the General Assennly
which lias made the policy decision to enact
the Delaware Freedom of Information Act
in its present form. As staled in Lnman v.
McCord. 2-15 Ark. 401, 432 S\V,2d 753, 756
(1968), a case interpreting the Arkansas
sunshine law:;

"Policy decisions such as that are pecu-
liarly “within the province of the legisla-
tive branch of the government, In this
instance that branch has spoken so nnc-
quivocably that its command cannot he
misunderstood. Our duty is simply to
give effect to its mandate."

Plaintiffs are directed to submit a sug-
gested form of order, on notice.
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* * » Finally, the same concern is mani-
fested in cases where the defendant has
made a mature decision to the effect that
he shall defend himself without counsel.
Thus, except in specified situations where-
in the Legislature has determined that
counsel > essentia! [footnote omitted] the
court cannot force a competent defendant
to be represented by an attorney. People
v. Mattson, 51 Cal.2d 777, 788, 336 P.2d
937; see also Adams v. United States cx
rcl. McCann, 317 U.S. 269, 279, 63 S.Ct.
236, 87 L.Ed. 268,143 A.L.R. 435.

"All £ 'he foregoing cases demonstrate
a conviction that the state should keep to a
necessary minimum its interference with
the individual's desire to defend himself in
whatever manner he deems best, v.sing any
legitimate means within his resources—and
that that desire can corw.itut:onally be
forced to yield only when it will result in
significant prejudice to the defendant him-
self or in a disruption of the orderIJ proc-
esses of justice unreasonable under the
circumstances of tis particular case."

We answer the last partim of defend-
ant's contention by quoting the words of
People v. Elliott, 54 Cal 2d 198, 505, 6 Cal.
Rplr. 753, 758, 351 1'Jd 2.5, 230. "Obvi-
ously, if actual prejudice must be shown,
the guarantee would beetme meaningless.
(People v. Byrnes, 84 CalApp.2d 72, 79,
190 I".2d 290.{" «

[15) ~ Once again we arc reminded of
the oft given quotation of that great En?-

lish jurist, Latd Ch; ncllor Uerschell
“Important as it was that people should get
justice, it was even more important that
they should be made to feel and sec that
they were getting it." 7 This is as tree for

6. Wc rrrogni-.e tlutt tl-e east's of People
v. Slooyir, 203 Cnl.\pp.IM 478, -is'l,
21 1'al.ltpir. Hth: People v. Marcus, 133
Cal.App.2il fi7l». 583, 281 P.Jtl SIS; aid
People v. mayfield, 85 cal.App. 77. 79.
ttfiP P. 75 itMNc been cited as authority
fur the contrary cone'us'Olt. All of these
ea*es were devilled hifore Gideon .
W ainwrighl. supra, (19(13) 1172 U.S. 380,
342. s;j S.t'l 792 aid Miranda v. State
of Arizona (1900) 381 U.S. 4110, SO S.Ct.
1002, 10 I..Ud.2il <104

the defendant as it is for the citizenry gen-
erally.

[If  Thus we conclude that the deter-
minat in adverse to the defendant's mo-
tion \ i proceed in propria persona ;i this
case v as either an application of the wrong
standard,8 or an otherwise erroneous con-
clusion which, in either event, constituted
an abuse of discretion, and the error is
not one subject to the now even more re-
strlucéed application of the harmless error
rule.

The judgment is reversed.

KAI'S, P. J, and AISO, J. pro tem.f
concur.

U'NHUSWH

The SACRAMENTO NEWSPAPER GUILD,
Local 92 of the American Newspaper Guilt)
AFL-CI0O, etc., Plaintiffs and Respondents,

V.

The SACRAMENTO COUNTY HOARD OF
SUPERVISORS, Euycne T. Gualro, James
Phelan, Leslie E. Wood, Henry Kloss, and
Frank O’Brien, Individually and as Mem-
bers of the Sacramento County Board of
Supervisors, Defendants nnd Appellants.

Civ. 11085.

Court of Appeal, Third District.
June ,2, 10(18.
As Modified June 20, 10GS.

Injunction  proceeding to  restrain
.aunty [¥o:ird of supervisor and its cotn-

7. See 2 A(lay, Vivinrian Chancellors 4GO

<10081.

People v. Addison, supra, 2fi(l Cal.App.
2d -—, 03 Cnl.Itptr. <120 (Advance report
citation: 2fti<! A.C.A. 32).

9. Chapman v. State of California. 380 U.S.
18, 87 S.Ct. 824, 17 U.Ud.2u 705.

f Assigned liy Chairman of Judicial Council.
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mittees from holding any closed meeting
except in certain limited instances. The
Superior Court, Sacramento County, B.
Abhott Goldberg, J., granted preliminary in-
junction and appeal was taken. The Court
t Appeal, Friedman, J., held that term
"meeting” as used in public meeting law
extends to informal sessions or conferences
of county board members designed, for dis-
cussion of public business but that prelimi-
nary injunction which prohibited county
board jf suEervisors from conferring pri-
vately with their attorney m occasions pr ;-
erly requiring confidentiallity was too |.

Affirmed as modified
See also, Cal.App., 62 CalRptr. S19.

I. Counties <>=52

County board of supervisors was sub
:eet to pro isions of public meeting law
West's Ann.Gov.Code,  54950-54960.

2. Clt'rens 0-10.1

Right to disclosure of action of public
officials is attribute of citizenship not pos-
sessed in any increased d. yree by persons
or groups whose inletest in access to news
IS economic.

3. Injunction 0=114(2)

There was doubt that newspaper guild
had standing to bring action seeking injunc-
tion against county supervisors meeting in
private; but public's right to disclosure ex-
tended standing to any county elector and
amendment of complaint to add appropriate
parties would have been little more than
matter of mechanics, and where supervisors
did not question newspaper guild's standing,
trial court's decree would not be held infirm
on ground of newspaper quild's lack of
standing. West's Ann.Gov.Code, § 54960.

4. Counties 0=47

County board of supervisors actually
performs I.e?islativ_e, executive and even
quasi-judicial functions.

5. Counties 0=52
Municipal Corporations 0=86

It is intent of public meeting law that
(eliberation as well as action of legislative

body of local agency occur openly and
publicly. West's Ann.Gov.Code, §§ 54950-
54960.

6. Counties 0=52
Municipal Corporations C=-'8G
Term “meetings” as used in public
meeting law includes deliberative gatherings
however confined to investigation and dis-
cussion.  West's Ann.Gov.Code, § 54953,
Sea publication Words sunl. Phrases
for other judicial coastructions and
definitions.

7. Officers 0=121

Not every volation of open meeting
law is a violation of misdemeanor section
of law. West's Ann.Gov.Code, 8§ 54950-
5496°, 51959,

8. Counties 0=52
Municipal Corporations 0=8G

Carefully designed criminal penalty
contained iii public meeting 1aw evidences
act's broader scope when no crime is in-
volved, that is, when deliberation is unac-
companied by action taken. West's Anti.
Gov.C'ode, § 54959,

9. Counties 0=52
Municipal Corporations C=91

By specific inclusion of committees and
their meetings, public meeting law demon-
strates its general application to collective
investigatory and consideration activity
stopping short of official action. West's
Ann.Gov.Code, 8§ 54952, 54955,

10. Constitutional Law 0=81

Jn area of regulation, statute may push
byvond debatable limits in order to block
evasive techniques.

11. Counties 0=52

Term “nn :ting" as used in public meet-
ing law extends to informal sessions or con-
ferences of county board members dcs'uned
for discussion of public business. ‘Vest's
Ann.Gov.Code, § 3495.1.

12. Counties 0=52

Where members of county board of
supervisors along with county counsel,
county executive, county director of wel-
fare and several members of central labor
counsel attended luncheon at Elks Club and
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discussed strike of social workers union
against county, luncheon was a “meeting’
within - meaning of public meeting law.
West's Ann.Gov.Code, § 54953.

13. Witnesses 0205

Lawyer-client privilege cannot be in-
voked where client’s communication was not
intended to be confidential. West's Ann.
Evid.Code, § 952.

14. Witnesses 0222

Where attorney-clicnt  privilege s
claimed, its opponent has burden of proving
nonconfidentiality. West's Ann.Evid.Code,
88 917, 952,

15. Counties 0=52
Witnesses 0=205

Where members of county board of
supervisors along with the county counsel,
county executive, county director of welfare
and several members of central labor coun-
sel attended luncheon meeting at Elks Club
to discuss strike of social workers union
against county and none of the supervisors
stated that he or any other supervisor had
said anything to county counsel in confi-
dence, meeting violated open meeting law
and was not protected by lawyer-client
privilege. West's Ann.Gov.Code, {8 54950-
54960; West's Ann.Evid.Code, £8 917, 952.

16. Witnesses C=217

California* decisional law assumes that
lawyer-client privilege is just as available
to public agency clients and their lawyers
as to their private counterparts.

*7. Witnesses 0217

Statutory provisions relating lo lawyer-
leot privilege may be invoked by public
agencies. West's Ann.Evid.Codc, SS 175,
200, 951,

Ill. Counties 06 3

Subject to charter restrictions, county
supervisors may employ special counsel to
furnish uprescntation and advice in civil
legal matters. West's Ann.Gov.Code, 88
25203, 26520-26528, 26529, 27640-276)5,
31001.
in. Witnesses 0108(1)

Objective of lawyer-client privilege is
to enhance value which society plac s upon

legal representation by assuring client full
disclosure to attorney unfettered hy fear
that others will be informed. West's Ann,
Evid.Code, 917, 952.

20. Statutes 0161 (1)

When later statute supersedes or sub-
stantially modifies earlier law but without
expressly referringi to it, earlier law is
repealed or partially repealed by implica-
tion.

21. Statutes 0212.1

Courts assume that in enacting statute,
legislature was aware of existing, related
laws and intended to maintain consistent
body of statutes.

22. Statutes 0158

There is presumption against repeals of

Statutes by implication.

23. Statutes 0159

Repeal of statute by implication will
occur only where two acts are so inconsis-
tent that there is no possibility of concur-
rent operation, or where later provision
gives undchaiablc evidence of intent to
supersede earlier.

24. Statutes 0161(1)

Where later statute supersedes or sub-
stantially modifies earlier law without ex-
pressly referring to it, courts are bound to
maintain integrity of both statutes if they
may stand together.

25. Statutes 0223_.2(1) . )

When seeming inconsistencies appear
in separate codes, codes must be considered
as blending inio each other and constituting
single statute for purposes of statutory
construction.

26. Witnesses 0185

Where public meeting law was appli-
cable to local Ie?islative bodies “notwith-
standing the contlicting Provisions of any
other state law" but law failed ‘o desi mate,
what if any laws were superseded, quoted
clause had no greater force 'ban a repeal
br implication of laws relating to lawyer-
client privilege that were irreconcilable.
West's Ann.Gov.Code, § 54958; West's
Ann.Evid.Code, 8§ 917, 952.

mm
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27. Statutes C:2I7.t' )
~Unadopted legislative proposals have
little value in establishing legislative intent.

28. Statutes 0223.2(1)

Public meeting law and statute relating
to lawyer-client privile?e are capable of
concurrent operation if lawyer-client privi-
lege is not overblown beyond its true dimen-
sions.  West's Ann.Gov.Code, 8§ 54950-
54960; West's Ann.E/id.Code, §8 917, 952.

29. Witnesses 0198(1)

As barrier to testimonial disclosure,
lawyer-client privilege tends to suppress rel-
evant facts and must be strictly construed.
West's Ann.Evid.Code, 8§ 917, 952.

30. Vi Itucssos_0198(1_) .
A* barrier against public access to
public affairs, Uw.vc-clicnt privilege tends

to suppress relevant Cecle and must lie strict-

ly construed, West's Anr,.Evid.Code, 8§
917, 952.

31. Witnessos 0205

Private client's, relatively free of regu-
lation, ma- set relatively wide limits on
confident!. ty. ~ West's Ann.Evid.Code,
§§917,952.

32. Witnesses 02U5

Public board members, sworn to uphold
law, may not arbitrarily nr unnecessarily in
flute confidentialitf_/ for purpose of deflat
.ing spread of public meeting law. West's
Ann.Gov.Code, 88 549j0-5496(); West's
Ann Evid.Codc, 8§ 917, 952.

33. Injunction C=»I57

Preliminary injunction which prohib-
ited county board of supervisors from con-
ferring privately with their attorney on
occasions properly requiring confidentiality
was too broad. West's Ann.Gov.Code,
88 54950-54960.

William P. Smith, Jr., and Richard A
Case, Sacramento, for plaintiffs-rcspond-
ents.

Edward L. Compton of Flint & MacKay,
Laa- Angeles, amicus curiae, Calif. News-
paper Publication-Association.

John B. Heinrich, County Counsel of
Sacramento, Sacramento, for defendants
and appellants.

Harold W. Kennedy and John [b Ma-
harg, Los Angeles County Counsel. Los
Angeles, amicus curiae.

FRIEDMAN, Associate Justice.

At the behest of plaintiff Newspaper
Guild the trial court issued a preliminary
injunction  restraining the Sacramento
County hoard of supervisors and its com-
mittces from holding any closed meeting at
which three or more members were present
except under the statutory exceptions for
personnel and national seeutity matters.
The lawsuit was premised ugon asserted
violations of California's public meeting
law, known as the Brown Aet iGov.
Code, ji) 5J95I)-54960.") The hoard >f
supervisors and its members appeal from
the order granting' the preliminary injunc-
tion.

Immediate occasion for ihc lawsuit was
a luncheon gathering at the Elks Club in
Sacramento on February 8, 1967. Partici-
pants were the five county supervisors, the
county counsel, county executive, county
director of welfare and several members of
the Central Labor Council, AFL-CIO. The
subject of discussion was a strike of the
Social Workers Unio'l against the county
and the county's effort to enforce an in-
junction secured in connection with the
strike.  Newspaper repmtcrs sought but
were denied admission to the gatherin?.
Li their amended complaint the plaintiffs
described not only the February 8 occur-
rence but alleged threatened future meet-
ings of the supervisors, the county counsel
and county executive w'tl. third persons
selected by them.

_Pending the appeal this court issued a
limited writ of supersedeas permitting the
supervisors to confer with the county cottu-

I- tu tli.s opinion statutory references will ho to the Government Cmle unless otherwise imli-

eutetl.
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sel under conditions in which the lawyer-
client privilege would obtain, but otherwise
maintaining enforceability of the trial court
decree. (Sacramento Newspaper Guild v.
Sacramento County Bd. of Supervisors, 255
A.C.A. 7L 62 CalRptr. S19.)

[L]  The Brown Act opens with section

54950, which states the law's intent that
the “actions [of local legislative bodies] he
taken openly and that their deliberations
be conducted openly.*2 At its core is
section 54953, which declares: "All meet-
ings of the legislative body of a local agency
shall be open and public , * Both
these declarations were in the original ver-
sion of the Brown Act adopted in 1953. As
the legislative hody of a local agency, a
county board of supervisors is subject lo
the act. (Secs. 54951, 54952.) QOne feature
of the act is section 54957, which permits
executive sessions to consider (a) matters
affecting the national security and (Ite
employment and dismissal ol personnel,
The 19(il legislature made several addi-
tions to the Brown Act §Siats.1961, ch.
1671), among them a definition of the
phrase "action taken" in section 54"*52/>
and a new misdemeanor penalty provi-
sion in section 54959.®

12.3] A provision of the Brown Act.
section 54960, authorizes any "uiteiested
Fe_rson" to seek legal restraint against vio-
ations or threatened violations. Defend-
ants do not question the Newspaper Go,id's

2. The full text nf section fettlfiO declares:
‘Il cmicting this chapter, the Lepisin
tore finds nnd declares that the public
I'uminiitniciiik, tniuidn and mnncib.' nnd ihc
oilier puhlie agencies in this Stale exist
business. It is the intent of the luy\ that
their netions he taken openly and that
their deliberations he eiimhieied openly.
"The people of thin Stilt* do mu yield
their snvol'oil'llty In the igcncies i lliell
serve then). ’I'In people, e * goting
aliiliorliy, do not give their pohlie serv
nuts the right to deeide what is good fir
the people to know and wvh.il is not good
for them t> know. The people Insist on
i-mniniug informed so that liny may 10-
t.iin eontrnl over the inslrumcntK they
have ereati'd.”

Iism*

standing to sue. The complaint alleges
that the Newspaper Guild is a labor organi-
zation composed of professional working
newspaper men and women. Whether that
allegation makes out adeiuate standing to
jc IS at least questionable. (See United
States ex rel. Stowell v. Denying (1927)
19 F.2d 697, 698, ccrt. den.275 U.S. 531,
48 S.Ct. 28, 72 L.Ed. 410;Adler v. City
Council of Culver City (1960) 184 Cal.App.
2d 763, 775, 7 Cal.Rptr. 805; Associated
Boat Industries of Northern California v.
Marshall (1951) 104 Cal.App.2d 21. 22. 231
1J2d 379.) The right to disclosure is an
attribute of citizenship, not possessed in any
increased degree by persons or groups
whose interest in access to news IS eco-
nomic. (See Oxnard Publishing Co. v.
Superior Court (1968) 261 A.C.A. 505, 513,
68 CalRptr. 83.) Section 34950*s broad
declaration of the Fublic’s right to dis-
closure should logically extend standing to
any county elector. Had the county r.vsed
the issue In the trial court, amendment of
the complaint to add apgropriate parties and
allegations would have been little more than
a matter of mechanics. Under the circum-
stances, there is substantial compliance with
section 54960.

Although all five of the county super-
visor*. were present at the Elks Club lunch-
eon of February 8, 1967, and although the
subject or discussion was a matter of
county governmental interest, defendants
contend that the trial court erred in vicw-

3. Section Mfir.2,0 stales: "Amtmed in thin
chapter, 'action taken' ineniix a enllee-
tive derision made hv a majority of the
member** of o legislative body, a collec-
tive commitment or promise hv a ma-
jority of the members of n legislative body
to make a positive or n negative derision,
nr an actual vote by n majority of the
members of it legislative Imdy when sit-
ting a* n body nr entity, upon ii mo-
tion, proposal, resolution, order <4 nrdi-
tmnee."
section [€INSN provident “laieh member
of a legislative body who attends a meet-
ing'nf such legislative holy w* “re netion
is taken in violation of unc provision of
this elmpier, with knowledge of the filet
that the meeting is in violation thereof,
is guilty of n misdemeanor.”
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ing it as a meeting within the scope of the
Brown Act. They rely upon Adler v. City
Council of Culver City, supra, 184 Cal.App.
2) at pp. 770-774, 7 CalRptr. 805, which
held the statute applicable only to formal
meetings for the transaction of official
business, inapplicable to informal sessions.
The Newspapers Guild, on the other hand,
argues that the 1961 amendments of the
Brown Act were designed to nullify the
Adler decision. (See 12 Ops.Cal Atty.
Gen. 61 (1963); Comment, Access to Gov-
ernmental Information in California, 54
Cal.l.Rev. 1650, 1653-1655 (1966); cf.
Hcriick, California's Secret Meeting Law,
37 St.Bar). 540 (1962).

Section 54953 is unequivocal in its cen-
tral thrust upon official sessions tor the
transaction of official business, hut some-
what ambiguous as it encounters peripheral
gatherings or conversations among board
members where public business is a topic.
Interpretation to accom;™ i legislative in-
tent 15 a truism of the law. Instead of ap-
praising the accuracy of Adler as an inter-
pretation of the prc-1961 law and analyzing
the 1961 amendments so far as they hear
upon Adler, we prefer to irtcrpret the
puhiic meeting orovision by examining ‘die
current enactn.nt of which it forms a
part. Attemgts to define “meeting" by
synonyms or by coupling it with modifying
adjectives involve a degree of question-
hogging.  Interpretation requires inquiry
into the Brown Act's objective and into
the functional character of the gatherings
or sessions to which the legislature intended
it to apply.

[4,5] There is nothing in the Brown
Act to demarcate a narrower application
than the range of governmental functions
performed by the a?ency. Although the
Brown Act artificially classifies it as a
legislative hotly, a board of supervisors
actually performs legislative, executive and
even quasi-judicial functions. (Chinn v.
Superior Court (1909) 156 Cal. 478, 481,
05 P. 580; Fraser v. Alexander (1888)
% Cal. 147, 152, 16 F. 757.3 Section 54950
s a deliberate and palpable expression of

the act's intended imFact. It declares the
law's intent that deliberation as well as
action occur openly and publicly. Recogni-
tion of deliberation and action as dual com-
ponents of the collective decision-making
process brings awa>encss that the meeting
concept cannot be split off and confine
to one component only, but rather com-
prehends both and either. To "deliberate”
IS to examine, weigh and reflect upon the
reasons for or against the choice. (See
Webster's New International Dictionary,
3d ed.) Public choices ate shaped by rea-
sons of fact, reasons of policy or both.
Any of the agency’s  ctions may include
or depend upon the ascct ‘aiumcut of facts.
(Walker v. County of Los Angeles (1°61)
55 Cal,2d 626, 635, 12 Cal.Rptr. 671, 361
FJd 217.) Deliberation thus connotes not
only collective discussion, hut the collective
acquisition and exchange of facts prelim-
inary to the ultimate decision.

[6 8] The act supplies additional in-
ternal evidence that deliberative gatherings
are “meetings," however confined to in-
vestigation and discussion. Section 54952.6
defines the phrase "action taken." (Fn. 3,
supra.) This definition leads to two other
provisions where this phrase, or an approxi-
mation of it, appears: the declaration of
legislative intent in section 54950 and the
misdemeanor declaration in section 54959
(fits. 2 and 3, supra). In section 51950
the notion of action-taking is juxtaposed to
that of deliberation, indicating that delib-
eration and action, however they may coal-
esce, are functionally discernible steps, hoth
or which must be taken in puhiic view.
The misdemeanor penalty in section 54959,
in contrast, is limited to a meeting "where
action is taken." Critics of open meeting
laws have been troubled by the prospect
of criminal prosecutions against public of-
ficials who make the wrong guess when
confronted with an ambiguous situation.
(See  Cnrr nent, Open Meeting Legisla-
tion, 75 Harv.L.Rcv. 1199, 1211 (1962);
Comment, 54 Cal.L.Rcv. supra, at ﬁ 1662.)
Apparently sharing this concern, the legL-
lature has made the criminal sanction nar-
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rawer than the. law's declaration of in-
tended coverage. Not every violation of
the Brown Act is a olation of section
54959. The mirdem penalty is focused
on the meeting where action is taken, not on
the meeting confined to deliberation. The
narrow, carefully designed criminal penalty
evidences the act's broader scope when no
crime is involved, that is, when deliberation
IS unaccompanied by "action taken.”

[9] Section 54952 defines the "legisla-
tive body" of a local agency to include its
committees.4 Boards of supervisors have
investigatory powers which they may dele-
gate to committees, which in turn may
“send for persons and papers.” (Gov Code,
5§ 251/0-25171.)  Without troubling tl°
lexicographers, one recognizes a committee
as a subordinate body charged with in-
vestigating, considering and reporting to
the parent body upon a particular subject.
Normally, committees investigate, consider
and report, leaving the parent hody to act.
By the specific inclusion of committees and
ilieir meetings, the Brown Acl demonstrates

«t. Specifically, section 5407i2 provides; "As
uscil in Ibis chapter, ‘logishitivo body’
litcans the governing board, commission,
directors or tidily of i local agency, or
any board or commission thereof, nnd
shall include any board, commission, com-
mittee, or other liody on which officers
of n local agency serve in tindr official
capacity as members and which is sup-
pnrted in whole or in part hy funds pro-
vided hy such agency, whether such
hoard, commission, committee or other
body is organized act operated by snob
local tigi'ticy or ty a private corporation.”
The trial court limited the injunction to
board ami committee meetings of tltret
or more mco.ocrs. At this point the
injunction parallels an opinion of the
Attorney General holding the public
meetinn requirement inapplicable to those
committees composed of less than a
quorum of the perfnt body (1*2 Ops.Cal.
Att.v,lion, 2-101. ‘'i'Imt phase of the in-
junction is not in dispute.

S. lit section 51055 Ilie Brown Act provides
for notice of adjourned or continued
meetings. Section 54055.1, added in 1flI*5,
provides for the continuation of "hear-
ings" in the same manner ns continuation
of "meetimts." Tips segmented torini-
mdojiy supplies a footliold for the nrgu-

its general application to collective investi-
gatory and consideration activity stopping
short of official action.0

Extrinsic as well as intrinsic evidence of
legislative intent impels rejection of a nar-
row intcjprctation.  Tendencies toward
secrecy in puhiic affairs have been the
subject of extensive criticism and comment.
Such governmental phenomena as "man-
aged" news, secret meetings and closed rec-
ords are disparaged as inimical to the goals
and needs of a self-governing nation.6
The suppression of public information at
the local government level in California
was the subject of investigation by an
Assembly Interim Committee on Judiciary,
which submitted its report at the 1953 leg-
islative session. (Progress Report to the
Legislature, Assembly Interim Comm, on
Judiciary (1953 Reg.Scss.) pp. 13621 The
committee's recommendations included the
proposed measure which later became the
Brown Act. The report noted widespread
evasion of existing open meeting statutes?

mint that n hwiring is not n mooting,
thus is unnffo'toil hv the public mooting
doinnm! of sootion 54055. Instead of sig-
nifying oxolusitin, sootion 5)11716.1 points
io the inolusio) of mootings nnd bonlings
within n single oonoopt, since it nr-
sun's puhiic notice ami awareness of both.

fi. See, for exninple, .lumen Russell Wig-
gins. Freedom or Secrecy (1004 rev. od);
Harold L. Cross, The People's Ilight 'o
Know (105!") (Columbia Univ. Press);
Lectures on Communications Med, i
(1051) Univ. of Mich. Law School: Pick
oroll and Fedor, Open Public Meetings o’ |
Legislative Bodies -California's Brown \%
Act (1057 Legislative Problems, No. 7
Bureau of Public Administration. UnivI
of Calif.; The Right to Know, Assembl;)
Interim Comm, on Government Orgnni/.n
linn (10115), California Legislature, vol
12. no. 10; Comment, Access tit Govern-
mental Information, 54 Cnl.L.Rev. 1050
(1000); Comment, Open Meeting Legis-
lation. 75 U .rv.L.Kov. 1100 (1002);
Pnrks, Applying the Right to Know Cn
dor the Constitution, 21 Gco.Wnsh.L.Ro
1 (1057).

7. See Government Code seelion 25050,
governing county hoards of supervisors,
section 3G30-S, relating to city councils of

mm
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through unannounced “sneak" meetings and
through iudtilgcnce in euphentistns such aa
oxceutivt session, conference, caucus, study
or work session, and meeting of the com-
mittee of the whole. (lbid., pp. 21-23.)
The report declared "It is now anarent to
this committee that there is a real need for
legislative action. Legislative and adminis-
trative groups and officials throu?h devious
ways are depriving us, the public, of our
inalienable right tc he present and to be
heard at all deliberations of governmental
bodies wherein decisions affecting the pub-
lic are being made.” (*'tid., p. 2L.) In
Presenting and recomntet ing the measure
ater known as the Brown Act, the com-
mittee stated: "The committee is of the
opinion that there is a genuine and compel
ling need for legis'ative action of a nature
designed to curb this misuse of democratic
Froce_ss by public bodies who would legis
ate in secret. Unless for proper security

reasons, the public has the right to be pres-

ent and to be heard during all phases of
legislative e; :tnient hy any governmental
agency. This right is a source of strep; h
to our Country .tinl .iiusi ve protected at
all costs." (lind., p. 61.1

[10-12] In this uvea of requlation, as
weil as others, a statute may push beyond
debatable limits in order to block evasive
techniques. An informal conference or

caucus permits crystallization of secret de-

cisions to a point: just short of ceremonial

gciirrnl law cities, nnii Education Code
section Olid, relating to school boards,
all having statutory predecessors which
antedated the Brown Act anil all requiring
meetings to la; public.

Members of public hoards bring to hear
upon their ultimate decisions a range of
impressions, experiences and beliefs, some
gained indiv'hially, others collectively.
Thu writer of the comment in "el Cali-
fornia Law Review 1050, 1051. observes:
"There is a spectrum of gatherings of
agency memhers timt can be called a
meeting, ranging from formal convoca-
tions to transact business to chance en-
counters where business is discussed.
However, neither of these two extremes
is an acceptable definition of the stat-
utory word ‘meeting.’” Requiring all dis-

-W vy

acceptance. There is rarely any purpose to
a nonpublic pre-meeting conference except
to conduct some part of the decisional proc-
ess behind closed doors. Only by embr..c-
tttg the collective inquiry and discussion
stages, as well as the ultimate step of o:-
ficial action, can an open meeting regula-
tion frustrate these evasive devices* As
operative criteria, formality and informal-
ity are alien to the law's design, exposing
it to the very evasions it was designed to
prevent.  Construed in the light of the
Brown Act's objectives, the term “meet-
ing" extends to informal sessions or con-
ferences of the hoard members designed
for the discussion of public business. The
Elks Chili luncheon, attended hy the Sacra-
mento County hoard of supervisots, was
such a meeting.

Defendants, nevertheless, eontend that
the occasion was a lawful exercise of the
lawyer-client privilege existing between the
siincrvtsors and the county counsel, as
then attorney; that the pending lawsuit to
restrain strikin? and picketing by county-
employed social workers furnished the oc-
casion for exercise of the ﬁrivilege.® De-
fendants point out that the former law
denied the privilege where persons other
than the attorney and client were present;
that section 932 of the new Evidence Code
now extends the privilege to limited situa-
tions involving the presence of third per-
sons.I'

cession between members to bn open ami
public would preclude normal living nno
working by officials. On other Imml. per-
mitting secrecy unless there is formal
convocation of a hinly invites evasion."
Alrhonah one might hypothesize quasi-
social occasions whose characterization
as a nicotine would he debatable, the dif-
ference between a social occasion and jno
arranged for pursuit of the public’'s busi-
ness will usually he quite apparent.

9. The injunction suit is described in some
detail in In re Berry (WiiS) tIS A.C. 135,
95 Cal.Rptr. 273, 43(1 1‘.2d 273.

10. Section 1*52 of the Evidence Code pro-
vides: “As USIS| in this article, 'confiden-
tial communication between client and
lawyer’ means information transmitted
between a client and his lawyer in the

[ A R A B .
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[13] Evidence Code section 952 con-
fers the privilege upon information com-
municated “in confidence” to the lawyer
and upon advice given by the lawyer. The
privilege cannot be invoked where the
client™ communication was not intended
to be confidential. (City and County of
San Francisco v. Superior Court (1951) 37
Cal.2d 227, 234-235, 231 P.2d 26, 25 AL
R.2d 1418.) Participants in the Elks Club
luncheon testified at the preliminary in-
junction hearing. In substance they said
that the luncheon took place because the
labor representatives wanted to discuss the
social workers' strike and to ascertain
whether a strike sanction by the central
labor council would involve that body in
the lawsuit. One supervisor testified that
he had attended as a guest of the central
labor council, but had no knowledge of the
discussion topic until he arrived. Another
supervisor testified that he had attended 11
ascertain the attitude of the central labor
council regarding the strike litigation. A
third supervisor filed an affidavit. None
of these supervisors stated that he or any
other supervisor had said anything to the
county counsel in confidence.  None
claimed attendance for the purpose of get-
ting the county counsel's legal advice and
none claimed receiving any. If any com-
munication passed between the supervisors
and their attorney at the Elks Club lunch-
eon, the record fails to reveal it.

114,15] Where the privilege against
disclosure is claimed, its opponent has the
burden of proving noncoufidenti. ' (y.
(Evid.Code, § 917) Here, although a
courtroom occasion occurred, the privilege
against testifying was not claimed.l The
assertion appears belatedly, in the form of

course of that reliitionsltip anil ill con-
fidence In a means wliieh, so far as tlie
client is awnre, discloses the information
to no third persons other than those who
are present to further llie interest of the
client in the consultation or those to
whom diselnsore is reasonably necessary
for the transmission of the information or
the accomplishment of the purpose for
which the bvyer is consultcat, and in-

argument urginé; a legal characterization.
There is no evidentiary basis at all for the
characterization. The luncheon meeting of
February 8, 1967, finds no shelter under
the lawyer-client privilege. The trial court
gggr[_)%ctly concluded that it violated section

Aside from the statutory exceptions for
national security and personnel matters, the
preliminary injunction prohibits nonpublic
meetings of three or more supervisors
"for whatever purpose.” Dedcndants ob-
ject to the breadth of the inLunction, as-
serting that the Brown Act should not be
construed to prevent conferences between
the supervisors and the county counsel for
the purpose of seeking and receiving con-
fidential legal advice. Defendants rclv up-
on an opinion of the Attorney General, 36
Qps.Cnl.Atty.Gen. 175 (1960), holding that
in narrowly limited situations, where a
Bublic_ discussion of legal problems would
enefit the agency's adversary and injure
the puhiic interest, the board members may
meet privately with their attorney. De-
fendants’ position is supported by a brief
filed by the county counsel of Los Angeles
County v. >jincus curiae.

[L6,'/] The Brown Act, specifically
sectian 54953, broadly encompasses “all
meetings.” Viewed as a statutory micro-
cosm, its demand is forthright, offerin? no
internal interstice for private lawyer-client
consultations. It is not @ microcosm, how-
ever, hut one element in a structure of con-
stitutional and statutory policies covering
the powers, duties and procedures of local
agencies of government. Another part of
this legal structure is the pri"'<»'ge attach-
ing to confidential lawyer-client communi-
cations. This privilege was for almost a

dudcx advice given by the lawyer in the
course, of that relationship.”

Il. At the preliminary injunction hearing
the supervisors claimed the privilege for
official information where disclosure
would injure the public interest (laid.
Code. $ 1tl40), hut not the ntior*
ney-elient privilege. The claim was over-
ruled by the trial judge. The ruling is
not assailed on appeal.
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century expressed in Code of Civil Proce-
dure section 1881, subdivision (2), and has
now been recodified in the Evidence Code.
California decisional law assumes without
discussion that the privilege is just as
available to public agency clients and their
lawyers as to their private counterparts.
(Holm v. Superior Court (1954) 42 Cal 21
500, 506-508, 267 P.2d 1025 268 P.2d
Jessup v. Superior Court (1957) 151 Cal.
App.2d 102, 108-111 dlIl P.2d 177) Codi-
f in% this notion, the Evidence Code dis-
tinctly includes Fublic agencies and enti-
ties among the clients who may assert the
privilege.l*

(18] Traditionally the district attorney
has served hoth as public prosecutor anil
as civil attorney for California counties
and their officials  He fulfills this dual
role in those counties which have ‘ot es-
tablished separate civil law offices. ¢
26520-26528.) When the office of county
counsel is established by charter or by act
of the supervisors under state law, that of-
ficer usually assumes the civil law func-
tions as attorney for the county and its
board of supervisors. (88 26529, 27(710-
27645.)  Subject to charter restrictions,
supervisors may also employ special counsel
to furnish representation and advice in civil
legal matters. (88 25205, 31001.)

[19J  Plaintiffs do not dispute the avail-
ability of the lawyer-client privilege to pub-
lic officials and their attorneys. They
view it as a barrier to testimonial compul-
sion, not a procedural rule for the conduct
of public afrairs. The view is too narrow.
The privilege against disclosure is essential-
ly a means for achieving a policy objective

Evidenco Code suction 051: "As used
in tins wurtielo, ‘client’” moans a person
who, directly or through no authorized
representative, consults a lawyer for the

12.

purpose of retaining the lawyer or se-
curing; legal service or advice from him
in his professional capacity, and includes
an incompetent (a) who himself so con-
sults the lawyer or (Is) whose guardian
or conservator so consults the lawyer in
behalf of the incompetent.”

Evidence Code section 175: '“ Person’
iucMticH a natural person, firm, associa-

OCIRE—IM
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of the law. The objective is to enhance the
value which society places upon Icg.tl repre-
sentation by assuring the client full disclo-
sure to the attorney unfettered by fear that
others will be informed. (Greyhound Corg.
v. Superior Court (1961) 56 Cal2d 35
396, 15 CalRptr. 90, 364 P.2d 266; Holm
V. Sugerlor Court, supra, 42 Cnl.2d a' pp.
506-507, 267 P.2d 1025 268 P.2d 2
S Wigmore oil Evidence (McN'riighton  -v.
1961) § 229'; Comment, Attorney-Client
Privilege in California, 10 Stan.LRev. 297-
300 (1958); Louisell, Confidentiality, Con-
formity and Confusion: Privileges in Fed-
eral Court Today, 31 Tulauc 1.Rev. 101
(195b).) The privile?e serves a policy as-
suring private consultation. It' client and
counsel must confer in public view and
hearing, both privilege and policy are
stripped of value. Considered in isolation
from the Brown Act, this assurance is
available to governmental as well as private
clients and their attorneys.

Thus the structure of laws governing
local public boards includes two separate
substructures, one in the Government Code
demanding open meetings, the other ,m the
Evidence Code assuring confidential aw-
yer-client conferences. Each expresses a
separate policy objective, but neither refers
expressly to the other in terms of domi-
nance or reconciliation. At this point we
assume without deciding that the Evidence
Code, enacted in 1965, merely reeodifiet
and continued the existing statutory law-
yer-client privilege of public a%encies; that
the Brown Act, adopted in 1953, is really
the later of the two statutes.

[20-25] VVhei a later statute supersedes
or substantially modifies an earlier law but

tion, organization, partnership, business
trust, corporation, or public entity."

Eviilor.,eu Code section 201): " ‘Public
entity’ includes u nation, i.tute, county,
city and county, city, diitrict, public
authority, public agency, or any other
political subdivision or public corpora-
tion. whether foreign or domestic."

See Lew Revision Commission Comment
following Evidence Code section 051:
also, 0 Cullf.Law Rev.Oomm., Reports,
Recommendations nnd Studies, p.

LA
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without expressly referring to it, the earli-
er law is repealed or partially reﬁealed by
implication. The courts assume that in en-
acting a statute the legislature was aware
of existing, related laws and intended to
maintain a consistent body of statutes.
Stafford v. Realty Bond Service Corp.
1952) 39 Cal.2d 797, 8U5, 2)9 P.2d 241;
Lambert v. Conrad (1960) 185 Cal.App.2d
85, 93, 8 CalRptr. 56; 1 Sutherland, Stat-
utory Construction (3d ed.) § 2012, pp.
461-166.) Thus there is a presumption
against repeals by implication; they will
occur only where the two acts arc so in-
consistent that there is no possibility of
concurrent operation, or where the later
provision gives undchatablc evidence of an
Intent to supersede the earlier; the courts
are bound to maintain the integrity of biah
statutes if they may stand together.
(Warne v. llarkness (1963) 60 Cal 2d 579,
588, 35 CalRptr, 601, 357 I'’2d 377; Pcnz-
incr v. West American Finance Co. (1937)
10 Cal.2d 160, 176, 74 P.2d 252; Smith v.
Mathews (1909) 155 Cal. 752, 758, 103 P.
199; see Williams v. Los Angeles Metro-
golitan Transit. Authority (1968) 6S A.C.
23. 628, 68 Cal.Rptr. 2657, 410 P.2d 497)
Also relevant when the seeming incon-
sistencies appear >t separate codes is the
rule declaring that the codes hiend into
gach other ami constitute a single statute
for the purposes of statutory construction,
(Pesee v. Dept, of Alcoholic Itev. Control
Rd. (1958) 5 Cal.2d 310, 312, 333 P.2d 15;
People v. Vnssar (1962) 207 CalApp.2d
318, 322, 24 Cal.Rptr. 481.)

126] One of the provisions of the
Brown Act, section 51958, declares its ap-
plication to local legislative hodies “not-
withstanding the conflicting provisions of
any other state law." Failing to designate
what if any laws are supcrsedi 1 such a
clause has no greater force than a rep""
by implication; 't subordinates or repea.
existing law only to the extent that the
two laws arc irreconcilable. (Penzincr v.
West American |"Inance Co., supra, 10 Cal.
2 at pp. 174-175, 74 N\2d 252; 45 Cal.
Jur.2d, Statutes, i 69, p. 590; 1 Suther-
land, op. rit., § 2013, pp. 466 468.)

_ The question, then, is whether the pub-
lic meetm% requirement of section 54953
abrogates by implication the statutory pol-
icy assuring opportunity for private legal
consultation hy public agency clients; o,
in equivalent terms, whether the Brown
Act supplies unmistakable evidence of a
legislative intent to abolish that sta_tutorr
policy. That policy is just as meaningful,
as financially important, to public as to
private clients, Public agencies are con-
stantly embroiled in contract and eminent
domain litigation and, with the expansion
of puhiic tort liability, in personal injury
and property damage suits. Large-scale
Puhiic services and projects expose pub-
ic entities to potential tort liabilities
dwarfing those of most private clients.
Money actions hy and against the public
are as contentious as those involving pri-
vate litigates. The most casual ./id naive
observer can sense the financial stakes
wrapped up in the conventionalities of a
condemnation trial.  Government should
have no advantage in legal sti'fe; neither
should it lie a second-class citizen. We
reiterate what we stated in the supersedeas
aspect of this suit. Sacramento Newspaper
Guild v. Sacramento County Bd. of Super-
visors, supra, 255 A.C.A, at page 74, 62
CalRptr. at page 821: "Public agencies
face the same hard realities as other civil
litigants.  An attorney who cannot confer
with his client outside his opponent’s pres-
ence may he under insurmountable handi-
caps. A panoply of constitutional, stat-
utory, administrative and fiscal arrange-
ments covering state and local government
expresses a policy that litiga ing public
agencies strive with their lcgn’ adversaries
on fairly even terms. We need not pit"sc
for citations to demonstrate the obvious.
Theic is a Fublic entitlement to the effec-
tive aid of legal counsel in civil litigation.
| ffective aid is impossible if opportunity
for confidential legal advice is banned."

Settlement and avoidance of litigation
are particularly sensitive activities, whose
conduct would lie grossly confounded,
often made impossible, by undiscrim’uatmg
insistence on open lawyer-client confer-

-fiA



i Tluit the public's n .ternary in liligntlon
may wrap himself in the banner of the
public's right to know is illustrated by
tim  following observation In Jessup V.
Superior Court, supra, in | Cat.App.2d at
pages 107-108, 111 P.2d at page 181:
"Here Sunders is not desirous of seeing
these reports as a citizen primarily inter-
ested in protcetion of the publie; lie is de-
sirous of seeing them in the hope that lie
may gain some advantage therefrom in his
contemplated suit against the city, malt-
ing disclosure a possible disadvantage to
the eity. Titus the publie welfnre re-
quires that inspection be postponed until
disclosure will no longer be of disad-
vantage to the city.”

8 Wigmore, op. eit.. 1 2201. p. 5.14:
see Jeticks v. United States (11)10) 818
U.S. 057. 070-072, 77 S.Ct. 1007. 1 L.Ed.

2d 111).%; Cnrrow, <lovernmentrl Non-
disclosure in Judicial Proceedings, 17 V
Pa.E.llev. 100 (1D5S); Timbers und
Cohen. Idrmttnils of Litigants for tlovern-
mont Informution, 18 U.Pittsburgh I,.
Rev. IW7 (1057).

RefoHng to tin; iiill it was recommend-
ing, the committee stilted: "W hile such u
measure woulil not provide mi answer to
nil tliu needs of legisintinn aimed nt
oleumting thin evil of suppression of public
infornmlion hy public bodies, from our
government, it in felt it will effectively
plug the most uppurent loopholes in the
existing lows os they now relate to meet-
ings nt which legislative notion may be
taken.” (Progress Report to the Legis-
lature, inn:', Reg.Sess., by Assembly In-
terim Comm, on Judiciary, p. *11)
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subd. 5; see Jessup v. Superior Court,
supra, 151 Cal.App.2d at pp. 107-10S, 311
P.2d 177) The interim committee voiced
no criticism of the latter privilege, although
it too is a possible too! of official secrecy.
Neither the Brown Act nor its history sup-
plies undchatalile evidence of a Ieglslatlve
Intent to supersede the assurance of private
legal consultation stemming from the stat-
utory lawyer-client privilege.

[27] At various legislative sessions aft-
er 1953 bills were introduced, but not
passed, expressly amending the Brown Act
to permit board tnctnbers and their attor-
neys to confer on property acquisition or
pending litigation. A recommendation to
the same general effect was made hy an
interim committee in 1965. (The Right to
Know, Assembly Interim Comm, on Gov-
ernmental Organization (1965), California
Legislature, vol. 12, no. 10, pp. S-4)
The record and briefs point to the failure
of these proposals as alleged evidence of
the 1953 legislature's design to abrogate
the public lawyer-client privilege. The tin-
passed hills of later legislative sessions
evoke conflicting inferences.  Some leg-
islators might, propose them to replace an
existing prohibition; others to clarifx an
existing permission. A third group of leg
islators  might oppose them to preserve
an existing prohibition, and a fourth be-
cause there was no need to clarify — cx-
isting permission. The light shed by such
unadopted proposals is too dim to pierce
statutory obscurities. As evidences of leg-
islative intent they have little value. (Sec
Ambrose v. Cranston (196S) 2>1 A.C.A.
155, 161-162, 68 Cal.Rptr. 22; Willard and
MacDonald, The Effect of An Unsuccess-
ful Attempt lo .Amend a Statute, -1 Cornell
.0. 336 (1958).)

[28 32] Th< two enactments arc capa-
ble of concurrent operation if the lawyer-
client privilege ;. not overblown beyond its
true dimensions. As a barrier to testimo-
nial disclosure, the privilege tends to sup-
press relevant facts, hence is strictly con-

strued.  (Greyhound Corp. v. Superior
Court, supra, 56 Cal.2d at p. 396, 15 Cal.
Rptr. 90, 364 P.2d 266.) As a barrier
against public access to puhiic affairs, it
has precisely the same suppressing effect,
hence here too must be strictly construed.
As noted earlier, the assurance of private
legal consultation is restricted to communi-
cations "in confidence." Private clients,
relatively free of regulation, may set rela-
tively wide limits on confidentialit?]/. Pub-
lic hoard members, sworn to uphold the
law, may not arbitrarily or unnecessarily
inflate confidentiality for the purpose of
deflating the spread of the puhiic meeting
law. Neither the attorney's presence nor
the happenstance of some kind of lawsuit
may serve as the pretext for secret con-
sultations whose revelation will not injure
the public interest. To attempt a general-
ization embracing the occasions for genuine
confidentiality would he rash, The Evi-
dence Code lawyer-client provisions may
operate concurrently with the Brown Act,
neither superseding the other by implica-
tion.

[33% Because the Brown Act did not
abolish the statutory opportunity of hoards
of supervisors to confer privately with
their attorney on occasions properly re-
quiring confidentiality, the preliminary in-
junction is too broad. The preliminary
injunction is modified by adding at its end
i1 new paragraph 6, to read as follows:

"6. This ﬁreliminary injunction shall
not prevent the Sacramento County Board
of Supervisors front consulting privately
with the county counsel or other attorney
representing the board under circumstanc-
es in which the lawyer-client privilege con-
ferred by sections 950 through 962 of the
Calitorr i Evidence Code may lawfully he
churned.”

As so modified, the preliminary injunc-
tion order is affirmed. Each party is to
bear it' own costs on appeal.

PIERCE, P.J., and REGAN, J., concur.
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HOROWITZ v. Al.ASKA BAR ASS'N

Cite bv

Bruce HOROWITZ, William  Parker,
Janies Love, David Loutrel, Wilson A.
Rice, John E. Duggan, Donald E. Cloek-
sin, Thomas G. Beck, Elizabeth Ratner,
Randall Simpson, Philip R. Volland, Jof-
|fri . Lowcenfelt,, Appellants/Cross-Appel-
ees,

v

The ALASKA BAR ASSOCIATION,
Appellee/Cross-Appellant.

Nos. 4310, 4311,
Supreme Court of Alaska.
April 4, 1980.

Members and nonmembers of Alaska
Bar Association brought action seeking dec-
laration that business meeting of ABA
Board of Governors was void as violating
federal and state due process rights an
Alaska's open meeting statute. The SuEeri-
or Court, Third Judicial District, Mark C.
Rowland, J., found for the ABA hut denied
it any attorney fees, and appeal and cross
appeal were taken.» The Supreme Court,
Connor, J., held that: (1) ABA is exempt
from the open meeting statute; (2) repeal
and I enactment of the open meeting stat-
ute in 1900 did not remove it as part of the
Administrative Procedure Act; and (3) de-
nial of attorney fees was not abuse d* dis-
cretion. —

Affirmed.

Dimond, Senior Justice, dissented in
oart and filed opinion.

Rabmowitz, J., dissented in part and
filed opinion.

1. Statutes <188

If the meaning of a statute is plain it
should be enforced as it reads svithout judi-
cial modification or construction.

2. Attorney and Client s=>31

Provision of open meeting statute that
.bylaws and regulations adopted by board or
members of Alaska Bar are not subject to
Administrative  Procedure Act exempts

>e. . =Yoo Nuirf' o

Alaska 39
p2<439

Qo ul bylaws and regulations then-" Ives
and not Tmerety—themrmethod—o fadept o
hence, violation of open meeting require-
ments in connection with meeting of Board
of Governors of Alaska Bar Association in
connection with business meeting Jid not
gender the meeting void, as meeting was
otherwise convened in accordance with
ABA bvlaws. AS 08.08.00(aX:>. iD, <bH2),
08.08.100, 44.62.310.

3. Attorney and Client ¢=>"l

Although open meeting statute was re-
peaied and reenacted in 1906 il was not
thereby taken outside scope of Administra-
Jlive Proceure Act thereby brigging Alaska
Bor Association within™ its scope, notwith-
standing provision of Administrative Proce-
dure Act that bylaws and regulations con-
ducted by the board were not subject to
AB A since repeal and re-enactment did not
move open meeting law from the ABA. AS
08.05.100. 1t.62.650.

4. Constitutional Law c=>255(1), 278(1)

Supreme Court will take cognizance of
a due process claim only where there is an
alleged deprivation of sufficient liberty or
property interest to warrant constitutional
protection. U.S.C.A.Const Amend. 14

5. Costs c=-172

Although judgment was rendered for
Alaska Bar Association in action seeking
declaration that business meeting violated,
among other things, the open meeting stat-
ute, it was not abuse of discretion to deny
the Association an award of attorney fees
on ground that case was brought in the
public interest. Pules of Civil Procedure,
rule 82.

Michael J. t'-ank, Richard Brown, and
Gregory M. O'Leary. Anchorage, for appel-
lants/cross-appellees.

John M. Conway and Patrick B Gilmore,
Atkinson, Conway, Young, Bell & Gx»gnon,
Anchorage, for appellee/cross-appellant.
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Before RABINOWITZ, C. J., CONNOR,
BOOCHEVER and BURKE, JJ., and DI-
.10ND, Senior Justice.

OPINION

CONNOR, Justice.

At issue in this case is whether a meeting
of the Board of Governors of the Alaska
Bar Association held in Hawaii in 1978 was
valid.

This is an appeal from an order of the
Suj>erior Court, Third Judicial District. An-
chorage, Mark C. Rowland, J., granting the
Alaska Bar Association's (hereinafter ABA)
motion for judgment on the pleadings pur-
suant to Alaska Rule of Civil Procedure
12(¢) but denying ABA's motion for attor-
ney's fees. The suit was brought against
the ABA by ten members and two non-
members seeking a declaration that it busi-
ness meeting of the ABA Board of Gover-
nors hold in Kauai, Hawaii in February,
1978,1 was void because it violated their

The Board of Governors' meeting was held in
conjunction with a continuing legai education
program conducted in Kauai for the members
of tile AHA

AS 44 (>2.310 provides in full;

Agency meefm/;.«pUhllC. (a) All meetings of
a legislative hotly, of a hoard of regents, or of
an administrative body, board, commission,
committee, subcommittee, authority, council,
agency, or oilier organization, including sub-
ordinate units of the above groups, of llie
slate or any of ils political subdivisions, in-
cluding lull n > limited to municipalities, bor-
oughs, school hoards, and all other hoards,
agencies, assemblies, councils, departments,

divisions, bureaus, commissions or organiza-

tions, advisory or otherwise, of the stale or
local government supported In whole or in
part by money oi authorized to spend
public money, ore open to the public except
as otherwise provided hy tins section. Ex-
cept when voice voles are authorized, the
vote Shall he conducted in such a manner
that llie puhiic may know the vote of each
person entitled to vote. This sertion does
not apply to any votes required to he taken to
organize the a(ore-mentioned bodies.

(b) If excepted subjects are to he discussed
at a meeting, the meeting must first he eon-
\ened as a public meeting and the question of
holding an executive session to discuss mat
ters lhat come within llie exceptions con
tained in (c) of this section shall he deter

609 PACIFIC REPORTER, 2d SERIES

federal and slate due process rights and
Alaska's open meeting statute. Appellants
challenge the Superior Court’s rejection of
their due process claims and the finding
that the open meeting statute, as part of
the Administrative Procedure Act, is not
Napplicable to the ABA. The ABA has cross-
appealed from the superior court’s denial of
its motion for an attorneK's fee award. The
superior court denied that award on the
ground that the suit constituted public in-
terest litigation.

The ojxgn meeting statute contained in
Sections .310 and .312 of the Alaska Admin-
istrative Procedure Act, AS 44.62, requires
that the meetings of a number of public
agencies and entities be open to the public,
that .cites be recorded in a certain manner,
that executive sessions be held in conformi-
ty with the act and limited to the discussion
of certain enumerated subjects, and that
reasonable public notice he given for all
meetings required to be open under the
act.1

mined by a majority vote of tin body. No
subjects may lie considered at the executive
session except those mentioned in the motion
caking for the executive session unless auxil-
iary to the main question. No action may be
taken at the executive session.

(r) The following excep . subject;
he discussed in an executive session:

1) matters the immediate knowledge
which would clearly have an adverse effect
upon the finances of the government unit;

(2> subjects that tend It prejudice the rep-

may

utation and character of any person, provid-

ed the person may request a public discus-
sion;

(3) matters which hy law, municipal char-
ter, or ordinance are required to he confiden-
tial.

(d) This section does not. apply to

(1) judicial or quasi-judicial bodies when
holding a meeting solely to make a decision
in an adjudicatory proceeding;

(2) juries;

(3) paiole or pardon hoards;

(-1) meetings of a hospital medical stuff; or

(5) meetings of the governing body or any
committee of d hospital when holding a meet-
ing solely to act upon matters of professional
qualifications, privileges or discipline.

(e) Reasonable public notice shall he given
for all meetings required to he open under
'his section.

(f) Action taken contrary to ibis section is
void.

of
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[1,2] The Alaska Bar Association con-
cedes, for the purpose of this appeal, that
the Hawaii meeting did not comply with
the open meeting statute in a number of
respects.3 The question presented is simply
whether the ADA is exempt from the open
meeting statute, as part of the Administra-
tive Procedure Act, hy reason of AS 0S08-
100, which provides:

“Administrative Procedure Act. The Dy-
laws and regulations adopted by the
board or the members of the Alaska Bar
under this chapter are not subject to the
A()iministrative Procedure Act (AS 44-
62).'r

Appellants assert that this language
meant only to exempt the ABA from the
procedures prescribed by the Administra-
tive Procedure Act for the adoption of by-
laws and regulations. If the meaning of a
statute is plain it should ho enforced as it
reads without judicial modification or con-
struction.  Poulin v. Znrtnum, 542 P.2d 251,
270 (Alaska 1075), rch., 548 P.2d 1299 (Alas-
ka 19751- Application of Babcock, 387 P.2d
159, 696 n. 6 (Alaska 1963); Sutherland,
Statutes nnd Statutory Construction, $ 15 -
02 at 4-5 (4th od. 1973).

AS 44.62,312 stutes: .
state policy regarding meetings. u) it is the
policy of the state that

(1) the governmental units mentioned in
§ 310(a) of this chapter exist to aid in the
conduct of the people's business;

(2) it is the intent of the law that actions of
those units be taken openly and that their
deliberations be conducted openly:

(3) (lie people of this state do not yield
their sovereignty to the agencies which serve
them;

(4) the people, in delegating authority, do
not give their public servants the right to
decide what is good for the people to know
and what is not good for them to know;

(5) the people's right to retnair Informed
shall be protected so that they .ay rruin
control over the instruments the ave creat-
ed.

(b) Section 310(c)(1) o." this copter shall

be construed narrowly in order effectuate
ibe policy stated in (a) of thi;- pction and
avoid unnecessary executive s-  otis.

3- In answer to an interrogatory u *ua ad-

mitted that public notice was sot given, al
though notice was given in the Alaska Bar

The Ian%ua e of AS 08 08.100 is eleai It
exempts the bylaws and regulations them-
selves, not merely their method of adoption,
from the Administrative Procedure Aet,
hoth by naming that aet and hy referring to
the chapter number, AS 44.62. There is
nothing in this language which hints that
the exemption should he any narrower in
scope.

Other statutory provisions empower the
ABA to adopt “reasonable- bylaws and regu-
lations, and other reasonable provisions con-
cerning annual and special meetings" and
"all other t\ers affecting in anﬁ WaY the
organization .d functioning of the Alaska
Bar." AS 08.08.080(a)(3). (a)(6) and (b)(2).
The Hawaii meeting was convened in ac-
cordance with the bylaws adopted hy the
ABA.L Thus, if these provisions are applied
in accordance with the plain meaning of AS
08.08.100, the Hawaii meeting was lawful.

[3| Alternatively, appellants argue that
despite AS 08.08.100, the ABA is subject to
the open meeting italute. They contend
that because the open meeting statute was
repealed and re-enacted in 1966, it is no
longer part of the Administrative Proce-
dure let, and that it is a now, independent
enact nont, operating upon all subjects

Brief and w is sent to the officers of the ABA,
the members of the Board of Governors, and to
the presidents of | >cal bar associations, as re
quired hy the ABA's bylaws, During the Ha
svaii meeting the Board of Governors held a
number of executive sessions without following
AS 44.62.310(b), and subjects were discussed
which do not fall within AS 44 62.310(C) and
(d).

4. Article V, Section 8, of the ABA's bylaws
pro- ides in relevant part;

"Section 8. MEETINGS.

(@  Regular Meetings
ordered by the Board of Governors, the regu-
lar meetings of the Roard shall be held .it
such times and places as designated by the
President. 1t shall be the duty of the Execu-
tive Director to mail timely notice of each
meeting of the Board of Governors to the
officers of the Alaska Bar Association, mem-
bers of tne Board of Governors, and to the
presidents of local Bar Associations, together
w.th a tentative agenda."

MmimsM m

Unless otherwise
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odi 1< Jome (Alaska i.m). lulling
against this argument is the legislature’s
action in 1976, fen years after the" re-enact-
ment of the open meeting statute, broaden-
ing theexemption of AS08.08.10(1  from
mereh "rules” to "by-laws and rogula-
lions." Ch. 181, § S. SLA 1976.

We hold that the Board of Governors’
meeting in question was not subject to the
requirements ofAS«<-102.310. It follows”
that the meeting was valid The superior
court ruled correctly on this question.

) Appellants also claim that by reason
of thel meeting being held in Hawaii, they
were denied due Frocess of law. Wc will
take cognizance of a due process claim only
whure there is an alleged deprivation of a
sufficient liberty or property interest to

The ABA's exemption from the Administra-
tive Procedure Act as to "rules" adopted by the
Board of Governors of the ABA was created in
1960. Ch. 178. § 3. SI.A 1960. In 1976 the
exemption was changed to "by-laws and regu-
lations.” Ch. 181. § 1 SI.A 1976.

AS 44 62.650 states:
"This chapter may be cited as the Adminis
traiive Procedure Aet

7. It is noteworthy that in 197R the legislature
m | setnpling the Alaska Housing Finance Cor-
por.Uion from the Administrative Procedure
Acl, expressly did not exempt it from the open
meeting statute AS 1S 56.088. Ch 167. § 5,

699 PACIFIC. REPORTER, 2d SERIES

DIMOND, Senior ltislico, with whom

raBINOW ITZ, Chief Justice, joins, dissent-
JM¥jn arl

AS 08.0B.10f) provide*:

Administrative Procedure Act. The
by-laws and regulations adopted by the
hoard or the members of the Alaska Bar
under this chapger are not subject to the
Administrative Procedure Aet (AS4-162).

T,e <f the majority opinion is to hold
that this statute plainly Lexempts from the
Administrative Procedure Acl not only the
Alaska Bar Association's method of adopt-
ing bylaws and regulations, hut also any act
of the Alaska Bar which happens to be
authorized by bylaw or regulation, inclucl-
ing violation of the open meeting acl, AS
44.62.310. With this, | disagree.

SI.LA 15¢78. Therefore, a is reasonable lo con-
clude that when the legislature acted concern-

ing the ABA in 1976, u consciously granted the
ABA a broad exemption bom AS -1162.

I’ 2d 251, 270 (Alaska 1975), for the proposition
that a staint« whose meaning is plain is not
subject lo judicial construelion, But in Poulin
llie court also said that the plain meaning rule
applies if the legislative language is " 'so unam-
higoous as to leave no douo' as U the meaning
or scope ol lhe result dictated." ' 542 P 2d at
270 1do not find any plain legislative intent to
>xempt the Alaska Bar from ihc open meeting
act, AS 44 62.310 .312

L AT

The majority relies

U
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The main impact2 of the Act on state
agency regulations is to provide a detailed
and comprehensive procedure for their
adoFtlon, prom.ulg_at!on, amendment and re-
peal,3and for judiciald and legislative* re-
view. If the bylaws* and requlations of
the Alaska Bar were subject to the Act,
they would be subject to the procedural
requirements of the Act with resgect to
their adoption and other handling, because
that is the principal relevance of the Act to
such bylaws and requlations. The effect of
AS 08.08.100 making these bylaws and reg-
ulations «not subject to the Administrative
Procedure Act (AS 44.62)" (emphasis add-
ed), is that they are not subject to the
procedural aspects of the Act, e, their
method of adoption is not governed hy the
Administrative Procedure Act, hut rather
hy action of the Alaska Bar Association or
its Board of Governors under the Alaska
Integrated Bar Act.7

The majority errs. 1helieve, in concluding
from llie fact the Alaska Bar's bylaws an

requlations are exempt from the Adminis-
traiive Procedure Act that the Alaska Bar,
as an agency, is exempt from the Adminis-
trative Procedure Act, including its open
meeting requirements. AS 44.62.310— 3127
the open meeting statute, is a portion of the
Administrative Procedure Act. It does not
deal at. all with the procedural aspects of
the adoption of regulations, and purports by

2. There is a substantive, rather than merely
procedural, aspect of the Act as it relates to
regulations. AS 44.62.030 provides: )

Consistency between regulation anil stat-
Ute. If, hy express or implied terms of a
statute, a state agency has authority to adopt
regulations to implement. Interpret, make
specific or otherwise carry out the provisions
of the statute, na regulation adopted is valid
or effective unless consiste.it with the statute
and -easonably necessary to carry out the
purpose of the statute.

However, this section has no relevance to the
controversy in this case.

3. AS 44.62.040- .290.
4. AS 44.62.300.
5. AS 44 62.320.

6- | would hold that “bylaws” fall generally in
the category of regulations, since they are
"[Regulations [or) rules

its terms to encompass the activities of leg-
islative-created agencies such as the Alaska
Bar Association and its Board of Governors,
It follows that the Association and Board
are subject to the Administrative Procedure
Act to this extent. Article 6 of Title 44,
chapter 62 (AS 4-162.310—.312). requires
meetings of a broad range_ of governmental
agencies of the state and its F0|Itlca| subdi-
visions to he open to the public. AS 44.62.-
310 provides in part:

Agency meetings puhiic. (a) All meet-
ings of a legislative body, of a board of
regents, or of an administrative body,
hoard, commission, committee, subcom-
mittee, authority, council, agencg, or oth-
er organization, including subordinate
units of the above groups, of the state or
any of its political subdivisions, including
hut not limited to municipalities, bor-
oughs, school boards, and all other hoards,
agencies, assemblies, councils, depart-
ments, divisions, bureaus, commissions or
organizations, advisory or otherwise, of
the state or local government supported
in whole or in part hy ﬁublic money or
authorized to spend punhiic money, are
open to the puhiic except as otherwise
provided hy this section.

This  comprehensive statute includes
meetings of the Board of Governors of the
Alaska Bar Association not exempted under
AS 44.62.310(c) and 14.62.310(c).8 This is so

adopted by an association for its
government." Black's Law Dictionary at 182
(5th ed. 1979).

7. AS 08.08.080(b)(2) provides in part that the
Board of Governors of the Alaska Bar Associa-
tion may "adopt reasonable by! vs and regula-
tions consistent with the Alas .a Bar Rules."
AS 08.08.090 provides:

Power of the bar to make or change hylaws
and regulatlons. Any bylaw or regulation
adopted by the Board of Governors may be
modified or rescinded, or a new bylaw or
regulation may be adopted, by a vote of the
active members of the association under by-
laws and regulations to be prescribed by the
Board of Governors.

AS 44.62.310(c) provides:

The following excepted subjects may be
discussed in an executive session:

=Y

VU ttysal
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because the legislature created the Alaska
Bar Association and its Board of Governors,
and expressly provided that the Association
Wat created as an "instrumentality of the
state." AS 08.08.010. Furthermore, the
Alaska Bar is “supported in part
by Fublic money or authorized to spend
public money" as that term ;s used in defi..'-
Ing the scope of the open meeting statute,
AS 44.62.310(a). First, the Alaska Court
System provides a portion of the Alaska
Bar's income for various purposes. The
Alaska Court System in turn Is supported
by legislative appropriations. Second, the
Board is empowered hy the legislature to
“fix the annual membership fee for active
and inactive members,” AS 05.08.080(b){4),
and to adopt reasonable provisions "con-
cerning the collection, deposit, and disburse-
ment of membership and admission fees,
penalties, and all other funds." AS 08.08.-
080(a)(4). There can he little question that
the mandatory annual dues paid to the As-
sociation by its members to support the
Association constitute "public money" as
that term is used in AS 44 62.310(a). As
was stated hy a Louisiana appellate court,

[R]cvenues raised through exercise of
\ such governmental powers b\ an agency
< created by the legislature and pursuant
[ to Iegislative authorization  constitute

state funds no less than revenues deposit-
\ ed in the State Treasury

Slutc Licensing Board of Contractors v.
Stale Civil Service Commission, 110 S0.2d
847, 851 (Ln.App.1959), uffd, 240 La. 331,
123 So.2d 76 (1960).

| conclude that the public meeting por-
tion of the Administrative Procedure Act is
applicable to the Board of Governors of the
Alaska Rar Association.

(1) matters, the immediate knowledge of
which would clearly have an adverse efiect
upon the finances of the government unit;

(2) subjects that tend to prejudice the rep-

ui.itinn and character of any person, provid-

ed the person may rtquest a public discus-
sion;

13) matters which b; law. municipal char-
ter. or ordinance are required to he confiden-
tial.

AS -11.<12.310(d) provides:

609 PACIFIC REPORTER, 2d SERIES

_The Alaska Bar Association admits that
its Hawaii meeting did'not complg with the
open meeting statute in a number of re-
spects. These are listeo' in note 3 of the
court's opinion. It is my opinion that there
is another way in which the meeting did not
compl¥ with the requirements of the stat-
ute. That is the fact that the meeting was
held in Hawaii and not in Alaska.
it is fair to presume that when the Alaska
legislature required meetings to be “open to
the public," it contemplated that the "pub-
lie" should consist prmmPaIIy of people re-
siding in Alaska. It would follow frorn this
that Alaska residents should not be expect-
ed to travel outside the state in order to
take advantage of their naht to be present
at a meeting of an Alaska governmental
agency. In my opinion, the public meeting
statute was violated by the fact that the

Board of Governors met in Hawail and not .

in Alaska.

~ With respect to the cross-appeal re?ard-
ing denial of attorney's fees to the Alaska
Bar, | concur in the court's holding.

~ RABINOWITZ. Chief Justice, dissenting
in part.

1 concur in Senior Justice Dintnnd's dis-
sent. In addition to the grounds advanced
by Justice Dimond, | wish to note a further
point of disagreement with the majorit
opinion.  More particularly, | have conclud-
ed that, even if the Alaska Bar Association's
meeting was exempt from the Administra-
tive Procedure Act, holding the meeting in
Hawaii violated Article IX, Sec. 6 of the
Alaska Constitution, which provides:

Puhiic Purpose. N0 lax shall lie levied,
or apBr_opriation of public money made,
or public property transferred, nor shall

the oublic credit be used, except for a

public purpose.

Tins section does not apply to

U) judicial or qiiasi jiniici.il bodies when
holding a meeting solely to make a decision
in an adjudicatory proceeding;

(2) juries.

(3) parole or pardon boards,

t-ij meetings of a hospital medical staff; or

(5) meetings of the governing body or any
committee of a hospital whet, holding a meet-
ing solely to act upon matters of professional
qualifications, privileges or discipline.

| believe .

l
V.
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HOROWITZ v. ALASKA BAR ASS'N

\Irudki 15

Cltc as. Alaska, 609 P.2d 39

We have stated that the "public purpose”
concept in this provision is not capable of
precise definition. wright v. City of Palm-
er, 405 P.2d 326, 330 (Alaska 1070); walker
V. Alaska State Mortgage Ass'n, 410 P.2d
245, 251 (Alaska 1900); DeArmond v. Alas-
ka State Dev. Corp., 376 P.2d 717, 721
(Alaska 1902). Under even the broadest of
definitions, however. | have difficulty find-
ing any legitimate ﬂubllc_pur ose in locat-
ing the meeting in Hawaii. The use of the
dues mandatorily paid by ABA members,
which | agree with Justice Dimond consti-
tute public monies, to hold the meeting
outside Alaska seems to me to be clearly
Emh'b'ted by Article X, Sec. 0 of the Alas-
a Constitution.

This same principle is subsumed within
the broader constitutional guarantee of sub-
stantive due process of which appellants
argue they have been deprived. Substan-
tive due process is denied when the a lions
of a public agency are arbitrary and bear no
reasonable relationship to a legitimate gov-
ernmental purpose. Concerned Citizens of
Kenui Peninsula v. Kenai Peninsula Bor-
ough, 527 p.2d 447, 152 (Alaska 19741,
While one chaIIen%ing gfovernment action
bears a heavy burden of proof under this

"MSgs U>n

standard, | am persuaded it has been met
here. The ABA has not offered any legiti-
mate reasons for holding the meeting in
Hawaii.

"he ABA alleges appellants have not
shown that they were deprived of any cog-
nizable liberty or property interest by the
actions of the Board of Governors, since no
issues directly affecting the appellants live-
lihood were resolved at the meeting, and
since none of the appellants have indicated
that they attempted to attend the meeting
in Hawali or would have attended the meet-
ing even if it had been held in Alaska.
There remains the fact, however, that prop-
erty of appellants in the form of mandatory
dues money was spent by a public agency in
an apparent arbitrary manner. This, in my
opinion, is probably sufficient to establish a
violation of substantive due process under
the standard noted herein.
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ordinance, and the challengers variously
appealed. The District Gourt of Appeal.
27-50.2d 5. reversal the order hut certi-
fied tin* question. The Supreme Court,
\dkiits. 1'. 1., held that a citizens' planning
sommission composed of private citizens,
established by the town covne.l. which ap-
pointed the members, was subject to the
government in the sunshine law.

Certified question answered, and cause
remanded.

Dckle, J., dissented and filed opinion in
which Roberts, J., joined.

I. Municipal Corporations C=>92

_Though legislature would have no
right to require meetlnﬁs of civic organiza-
tions, unconnected with municipal govern-
ment, to conform to government in the
sunshine law, a subordinate group or emu-
mittec selected bv governmental authorities

West's F.S.A. $286.011,

2. Municipal Corpor illoiih /=92

Citizens' planning commission, com-
posed of private citizens, and established
by town council, which appointed its mem-
bers, was stillfeet to government in the
sunshine law. West's F.S.A. 286.611.

3. Municipal Corporations n:->92

One purpose of government in the
sunshine law was to prevent ar nonpublic
meetings the crystallization of secret deci-
sions to point just short of ceremonial ac-
ceptance. West's F.S.A. $286.01L

4. Municipal Corporations C=92

Government in the sunshine law
should be construed so as to frustrate all
evasive devices. West's F.S.A. 3 286.011

5. Municipal Corporations 0=92

Under government in the sunshine
law, when in douht, members of any hoard,
agency, authority or commission should
follow the open-meeting policy of the state.
West's F.S.A. 3256.0U.
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6. Municipal Corporation: C=111(1)

Mere showing that government in the
sunshine law has been violated constitutes
irreparable public injury so that ordinance
IS void ab initio. West's F.S.A. § 286.01L.

7. Municipal Corporations C"92

Although criminal prosecution requires
proof of scienter, unintended violation of
government in the sunshine law will negate
any action taken by a town council.
West's F.S.A. §286.011.

Chester Redell and Joint A. DeVatth,
111, lledcll, Bedell, Dittmar, Smith  Zeh
nier, Jacksonville, and Burns, Middleton,
Farrell & Faust, I'alm Beach, for petition-
ers.

1. L. Cooper, Jr., O'Connell & Cooper,

Wert Palm Reach, for Jules T. Gradison,
Morris J.attshurgh, Pcrr; Faye, Ralph H.
Slid e and Walter Porattski.

Larry R. Alexander, lones, Paine &
Poster, West Palm Reach, for Fred Glad-
stone and Fairmont Converting Co., Inc.

Ross, Hardies, O'Keefe Rabcock, Mc-
Dugald & Parsons, Chicago, 111, and Fish-
er, Prior, Pruitt & Sclmlle, West Palm
Reach, for First Rank and Trust Co. of
Boca Raton,

ADKINS, Chief Justice.

Ry Petition for writ of cetliosttri, we
have Tt - teview the consolidated cases
arising out of a decision of the District
Court of Appeal, Fourth District (IDS
Properties, Inc. v. Town of Pah Reach,
219 So,2d 353), which is accompanied by a
certificate of the District Court of Appeal
that its decision ha* passed Upon a question
0f great public inti rest, to-wit:

"Whether a /oiling ordinance adopted
by zoning authorities and the Town
Council arter public bearings is rendered
suvalid under the | 286.011, [-.S. 11,

S.A.], Government in the Sunshine
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Law, because of the nonpubhc activity.,
of a citizen's planning committee which
committee was established by the town
council and acting on behalf of the coun-
cil ir an advisory capacity participated in
the formulation of the zoning plan."

We havelJurisdiction. Fla.Sint., art. V, §
3(b)(3), F.SA.

The Town Council of the Town of Paint
Reach, hereinafter referred to as "Town
Council," passed a resolution providing
that the Council would undertake the up.
dating and revision of the town zoning or
dtnances. Interviews were held with a
planning firm, hereinafter called "Plan-
ners," and. at a public meeting, the Town
Council authorized a contract with the
Planners. A citizens' planning commission
was decided upon and chosen hy the Town
Council at a nnnpuhlic administrative meet-
ing. The nominees were told that the
Town Council had nominated each one to
serve on the town pIannin%1 committee for
the purpose of guiding the Planners in
their efforts to assure that the plan pro
tluced would be consistent with the charac-
ter, image and land use controls intended
by the citizens. Changes in tin plait dur-
ing its fonnnlati m wen made b\ the Plan-
ners to reflect the decisions of the plan-
ning commit tec.

The planning committee, a lay group of
citizens, were not regularly emgloyed per-
sonnel of the Town. The members of the
couuni‘itce were not landscape or civil engi-
neers nor expert vocational zoning plan-
ners performing their work outside the
scope of the sunshine law. Neither were
thel contractors engaged by the Town for
making zoning studies, surveys or plans,
To the contrary, they were a buffer lax
group of citizens to ~ re part-time as tin
alter egos of the Town Ctutteimen to
make tentative decisions aiding the zon-
ing planners and advising the Con . il ts to
their ultimate zoning ordinances. In other
words, the Council delegated to tlu com-
mittee much of their administrative and
legislative decisional zoning formulation
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authority which is ordinarily exercised by
a city-governing body itself—and particu-
larly the position of the process where the
affected citizens expect to be officially
heard. Tims, the nature of the committee
and its function reached the status of a
board or commission that to act legally
must comply with the sunshine law.

Tile trial court specifically found that
die I’Iamin? Advisory Committee nmungs
with the Planners were not open to the
public, nor were minutes taken. Tlic"i
meetings were numerous and detailed.

At a joint meeting of the Town Council
and the planning committee the role of the
committee was explained. The Town
Council was of the opinion the committee
should work as an "element" of the zoning
commission, and further, that the Town
Council had the authority to override any
changes induced hy the zoning commission
and "would do so without timidity." This
joint meeting was held without notice,
without members of the public or press
present, and no official minutes were taken
or recorded.

Thereafter, the President of the Town
Council and various members of the zoning
commission met with the town manager
and were finally advised as to the opera-
tion of the committee. An agenda was
prepared for presentation of the tentative
comprehensive plan to a meeting of the
Town Council. At that meeting the plan
was discussed. Further executive se sions
of the zoning commission were held.

Thereafter, full public meetings and
hearings of the zoning commission and of
the Town Council were conducted and

ﬁroper procedure followed. The compre-
ensive zoning plan was approved in essen-

tially the same form as that which had
been produced by the consultants and the
planning advisory committee.

The government in the sunshine law
contains the following:

“(1) All meetings of any board or
commission of any state agency or ait

thority or of any agency or authority of
any county, municipal corporation or any
political subdivision, except as otherwise
provided in the consti'ution, at which of-
ficial acts arc to be taken arc declared to
be public meetings open to the public at
all times, and no resolution, rule, regula-
tion or formal action shall be considered
binding except as taken or made at such
meeting." Fla.Sta'".. §286.011, F.SA.

The only question to he determined is
whether the citizens planning commission
comgqsed of private citizens, which was
established by the Town Council and the
members thereof appointed bv the Town
Council, was subject to the government in
the sunshine law.

Every meeting of any board, con.mission,
agency or authority of a municipality
shoula he a marketplace of ideas, so that
tiie governmental agency may have suffi-
clent input from the citizens who arc going
to be affected by the subsequent action of
the municipality. The ordinary taxpayer
can no longer be led blindly down the path
of government, for the news media, by
constantly reporting community affairs,
lias made the taxpayer aware of govern-
ment.il problems.  Government, more so
now than ever before, should be responsive
to the wishes of the public. These wishes
could never hr known in nonpublic meet-
ings, and tile governmental agencies would
be depiived ot the benefit of suggestions
and ideas which may be advanced by the
knowledgeable publie.

Also, such open meetings instill confi-
deuce in government. The taxpayer de-
scries an opportunity to express his views
and have them considered in the decision-
making process.

Those who do not attend public meetings
are given ample opportunity to participate
in government by securing information of

governmental activities from the news me-
dia, Responsible reporting of governmen-

tal activities results in letters or telephone
calls from interested citizens so that gov-
ernmental officials are given the benefit of

mALIXMIS& &AI
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both sides of the (iuestion. No governmen-
tal board is infallible and it is fooiish to
assume that those who are elected or ap-
pointed to office have any superior knowl-
edge concerning any governmental prob-
lem. Every person charged with the ad-
ministration of any governmental activit
must reiy upcn suggestions and ideas ad-
vanced by other knowledgeable and inter-
ested persons. As more people participate
in-_governmental activities, the decision-
making process will be improved.

Few. if any, governmental boards or
agencies deliberately attempt to circumvent
the government it) the sunshine law. We
fee! that the Town Council of Palm He; th
acted in good faith, hut any committee es-
tablished hv the Town Council to aet in
ang_ type of advisory caPacity would be
su Lect to the provisions of the goveminent
in the sunshine law.

The citizens' planning cotnmittct was not
an organization formed by any civic group
such as a taxpayer's league, better govern-
ment Ieague, civic assoclation, etc It was
conceived and formed by the Town Council
for the purFose of working with the plan-
ning consultant so that the plan produced
would he consistent with the land-ttse con-
trols intended hv the citizens. The citi-
reus' planning committee was an arm of

the Town Council.

11,2] The Legislature would have no
right to require meetings of,civic organiza-
tions. unconnected with municipal govern-
ment, to eonform in the government in the
sunshine law.  However, a subordinate
group or Clinmnlln Sth-ctcd by the gnvem-
nvmal a'diniritics should no: iVei tier to
meet in private. The preponderant interest
of allowing the public to participate in the
concePtion of a proposed zoning ordinance
is sufficient ~ jmi;;- the inclusion of this
selected subordinate group, within the ﬁro-
|visions of the government in the sunshine
aw.

Cases from other jurisdictions dealingi
with the scope of similar statutes compe

In Click v. Trustees of Free Publc '
brary, 2 N.J. 579, 67 A.2d 463 (1949),
trustees of tlu- Library were held to be
within the purview of a statute requiring
the "governing body" *r Hvertise for bids.

In the case of Bogert v. Allennwn
Housing Authority, 426 Pa. 151, 231 A.2d
147 (1967), the Pennsylvania Supreme
Court, interpreting that State's "right to
know" statute, stated .

"Within the past several decades we
have witnessed the creation of these pub-
lic bodies called 'authorities' which have
been granted the power to, and do, per-
form ‘important governmental functions
which vitally affect the public. Unlike
other public bodies, the members of the
‘authorities’ are appointed and not elect-
ed nd arc not oircctly responsible for

» actions to the electorate. If the
eb led members of public bodies arc to
be subjected to public disclosure of their
actions, how much more imports ¢ that
the appointed members of public bodies
be rtigiircd lo make such disclosure," (p.
1511

In Beacon Journal Publishing Co. v. City
of Akron. 3 Ohio St2d 191, 2?>f N.E. 399,
*194 Phi."), it was held that a city planning
coimnissiott  Created by the city charter
with steere *sher powers and duties as the
council may confer upon the planning com-
mission," was subject to the open meeting
provision of the Akron City Code which
applied to "any board or commission

created by the charier or by ac-
tion of ottncil.”

VS,
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Iti r.hornier v. Bowen, 410 Pa. 50S. 1SS
A-d “47, 749 (1963), a proposed rezotnng
ordinance was held ineffectual to restrict
the issuance of a building permit, one of
the reasons being the failure of the plan-
ning commission to hold a public hearing
fi 1ts preliminary report before submitting
a final report to the borough council for
act™7, as required by the zonhtg enabling
legislation.

In Sacramento Newspaper Guild v. -Sac-
ramento County Board of Supervise,s, 263
Cal App 2d 41, 47, 69 Cal Rptr. 481* 485

I'nsS), California’s Third district Conn

of Appeal upheld an injunction restrain-

ing the Sacramento County Board of
Supervisors, and its committees, from hold-
ing informal meetings in violation of the
Brown (California) Act. It held that
there was nothing In the new Brown Act
to demarcate a narrower application than
tiie range of governmental functions per-
formed by the agency." It further held
the Act applied not only to "action" Imt
also to "deliberative gatherings

however confined to investigation and dis-
cussion."  Noting the widespread evasion
of pre-Brown Act open-meeting statutes
"through unannounced ‘sneak’ meetings
and through indulgence in euphemisms
such as executive session, conference,
yaiicns, study or work session, and meeting
of the committee of the whole," the court
concluded that the statute could be pushed
"beyond debatable limits" to block such
evasive techniques. The court continued:

“An informal conference orfcauciii*per-
mits crystallization of secret decisions to
a point just short of ceremonial accept-
ance. Taere is rarely any purpose to a
nonpnhlic pre-meeting conference except
to conduct some part of the decisional
process behind closed dosrs. Only by
embracing ihc colb ctive inquiry and dis-
cussion stages, as well is the ultimate
step of official action, can an open meet-
ing regulation frustrate these evasive de-
vices. As operative criteria, formality
and informality are alien to the law's de-
sign, exposing it to the very evasions it

n sfa.e' ry.T.©-.:v ! D

was designed to prevent. Construed in
the light of the Brown Act's objective s,
the term 'meeting’ extends to intorm.il
sessions or conferences of the hoard
members designed for the discussion of
public business." (p. 487)

[3,4] One purpose of the government
in the sunshine law was to prevent at non-
public meetings the crystallization of secret
decisions to a point itist short of cerunout

al acceptance. Rarely could there be any

purpose to a nonpublic pre-meeting confer
once except to conduct some part of the
decisional process behind closed dcors.
The statute should be construed so as to
frustrate all evasive devices. This can he
accomplished only by embracing the collec-
tive inquiry and discussion stages within
the terms ot the statute, as long as such
inquiry and discus ion is conducted by any
committee or other authority appointed and
established by a governmental a?ency, and
relates to any matter on which toreseeable
action will be taken.

[5]  The principle to be followed is very
simple:  When in doubt, the members of
any board, agency, authority or commission
should follow the open-meeting policy of
the State. See Florida law Review. Gov-
ernment in the. Sunshine hy Ruth Mayes
Barn)es, Vol. XXII, 361, 365 (Winter
D71).

[6]  Mere showing that the government
in the sunshine law has been violated con-
stitutes an irreparableJ)uinc injury so that
the ordinance is void ,ib initio. Times
Publishing Co. v. Williams, 222 So.2d 470
IFla.App.2d 1969). Florida Law Review,
Government in the Sunshine by Ruth
May()es Barnes, Vol. XX1II, p. 369 (Winter
1971).

[7]  Although a criminal prosecution re-
quires proof of scienter (Board of Public
Instruction of Broward County v. Doran,
224 S0.2.1 693, 699 (Fla.1969);, an unin-
tended violation of the government in the

o> ma ]
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sunshine law will negate any action taken
by the Town Council. Fla.Stai. § 286.011,
FSA.

The Superior Court of New "ersey in
Wolf v. Zon|n19 Board of tment of
the Borough of Park Ridge, 79 N.J.Super.
346, 192 A.2d 305 (1965% hold that the
proper implementation of their “Right iv
Know Law" requires the court upon proper
application to set aside any official action
taken without compliance, even in the ab-
sence of bad faith, saying:

“The trial judge noted, and the de-
fendant officials stress, that the act
slates that ‘official action taken in viola-
tion of the requirements of this act shall
be voidable LEmphasis theirs.] in a pro-
ceeding in the Superior Court," thereby
supposedly indicating a legislative intent
that the voiding of such action should
rest in the discretion of the judge. The
court concluded that since no improprie-
ty or bad faith on tlv part of the board
was indicated, it should exercise its dis-
cretion to ﬁermtt the action to stand.
We think the court took loo narrow a
view of the intent and underlying policy
of the statute. The purpose of the act,
as reflected in N.J.S.A. 10:4-1, is to im-
plement the declaration therein that it is
‘the public Follcy of this State to insure
the righi of the citizens of this State to
attend meetings of public  bodies
¥ * % for the protection of the public
interest.” In other words, the object of
the act is primarily prophylactic, and not
necessarily restricted to creation of a
remedy for illegalities at particular pub-
lic meetings from which the public F ex-
Cluded. Appropriate implementation of
that object and policy calls, as a general
rule, for the Superior Court upon proper
appllcatlon to set aside any official ac-
tion, a$ defined by the act, which is tak-
en Without compliance with the prescrip-
tions of the statute, as here. We need
not now decide that no discretion is ever
to he reserved to the court to save the
validity of official action taken in con-
travention of the statute. That question
mnv be left to await a case where a suf-

ficiently impelling counter-interest

be argued to bespeak sustaining the"

tion Impugned. 1t suffices here to ; y
that mere absence of bad faith or other
impropriety on the part of the public
body should nut ordinarily move :lic
court lo stay its hand in raiding official
action taken contrary to the statute upon

I roper application therefor.” (Emphasis
supplied.) (pp. 308-309)

Fla.Stat. §286 011( ), F.S.AA., specifics!.
)y provides that “no resolution, rule, regu-
lation or formal action shall he considered
binding” where the government in the sun-
shine law is violated. Wc follow the rea-
soning of the New Jersey court in Wolf
Zoning Board of Adjustment of the Ktr-
ough of Park Ridge, supra.

Answering the question presented by the
District Court of Appeal it. the case sub
iuiiicc, we hold that the zoning ordinance
adopted by the /oiling authorities and the
Town Council after public hearing was
rendered INValid because of the non-public
activities of the citizens planning commit-
tee, which committee was established by
the Tov.it Council, active on behalf of the
Council in an adwsory capacity, and par-
ticipated in the formulation of the zoning
plan. We ap#)rove the decision of the Dis-
trict Court of Appeal.

Having answered the certified question,
this cause is remanded to the District
Court of Appeal for further proceedtnﬂs in
accordance with the views expressed nere-
in.

I' is so ordered.

ERVIN. BOYD and McCAIN, JJ., con-
cur.

DKK1.K, J., dissents with opinion.

ROBERTS, J., dissents and concurs with
DEKLE. J.

DEKLE. Justice (dissenting):

'hc Town Council, upon determining
that an updated zoning plan was advisable
for the Town of Palm Beach, employed a

mectu
volvet
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professional planning firm for the purpose
of preparing such a plan. In addition, the
Town Manager named five citizens from a
group recommended by council members to
-erve as guides to the professional consult-
ants in the preparation of the comprehen-
sive zoning plan. The crux of the problem
before this Court is that this group, the
Advisory Planning Committee, held its
meetings without public attendance or in-
volvement.

The plan finally proposed by the consult-
ants was adopted, with some modifications,
by the Zoning Commission and Town
Council, following public nicetings and dis-
cussion. The adoption of the plan was ac
cordingly carried out “in the sunshine.”

~ The controlling statutorg law i this case
is. of course. Fla.Stat. § 286.*11 F.SA,
which provides:

“(1) AH meetings of any board or com-
mission 0f any state agenc%/ or authority
or of any agency or authority of any
county, municipal corporation or any po-
litical subdivision, except as otherwise
provided in the constitution, at which of-
ficial nets arc to he taken arc declared to
be public meetings open to the public at
all times, and no resolution, rule, regula-
tion or formal action shall lie considered
binding except as taken or made at such
meeting.

“(2) The minutes of a meeting of anﬁ
such board or commission 0f any suc
statt agency or authority shall lie
Bromptly recorded and such records shall
e open to public inspection.

*(3) Any person Who is @ member of a
board or commission 0f 0f any state
agency 0 authority of any county, mu-
nicipal corporation or any political subdi-
vision who violates the provisions of this
Action by attending a meeting not held
*naccordance with tue provisions hereof
Bguilty of a misdemeanor of the second
*'ree " punishable as provided in §
7/2.082 or §775.083." (emphasis auded)

The role of the Advisory Planning Com-
mittee was well defined by the learned
trial judge in @ memorandum order:

“This was an ad hoc committee of local
residents familiar wnh the character,
historical back?round and desired future
development of the Town. It was the
committee's function to transmit to the
Planner that information and to advise
with it so that the eventual plan would
be compatible with the known desires of
the community. This committee of citi-
zens, while influential in what the Plan-
ner ultimately produced, was merely ad-
visory as far as the Planner, the Zoning
Commission and the Town Council were
concerned.  They made no decision
which bound either the Zoning Commis-
sion or the Town Council. Much of
what the. Plannin% Committee did with
the planner could have been done by the
Town Manager, or some of the Town's
staff, or the Planner could have sought
out residents em 's  wn initiative for ad-
vice and assistant. in preparing the
plan.”

The trial judge concluded that the acts
complained of did not fall within the pur-
view of the Sunshine Law.

The district court of appeal reversed the
trial court's finding, reasonin? that the
Town Council should not be able to do hy
proxy that which it is forbidden to do it-
self by Fla.Stat. § 286.011, F. "A., suggest-
ing that the Planning Committee had de
facto authority to act on behalf of the
Town Council, so that i must stand in the
shoes of the Council in regard to the Gov-
ernment in the Sunshine Law. In the words
of the district majority opinion:

“Although, admittedly, the zoning plan
was ‘born” when the Town Council (act-
ing in the sunshine) voted upon the ordi-
nance at a public meeting, the ‘concep-
tion". which is an inseparable part of the
life-giving process, took place (in the
dark% with the appointment of the Citi-
zens' Planning Comm'ttee. The zoning
ordinance was. therefore, not conceived

=3
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eo instanti at the public meetings held by
the Town Council and Zoning Commis-
sion. It was the product of the delibera-
tions and actions of the Citizens' Plan-
ning Committee acting as the alter ego
of the Town Council; the action of the
Citizens' Planning Committee was an in-
dispensable requisite to and inte?ral part
of the ‘official acts' or ‘formal action’
of the Town Council" 279 So.2d 353,
356.

The question presented in the case sub
judicc 15 one of first impression in this
State. The effect of the "Government in
the Sunshine" Law has been considered in
the past as it applies to various boards and
commissions of elected officials, the terms
used in the statute. But it has never be-
fore been suggested, by either the Courts
or the Legislature, that meetings of all un-
official and purely advisory groups be like-
wise public and give notice of meetings
held and otherwise act to insure that their
meetings are "public.” I'he statute simply
does not include such persons.

Should the Legislature choose so to ex-
tend the Act, then would be the time to so
hold, liut not by this piccipttous judicial
extension thereof without the benefit of
tin majority’s own requirement of a "mar-
ketplace of ideas" first allowed to be de-
bated by tin citizens' elected representa-
tives in the Legislature. Let the same
worthy principle be applied in loth in-
stances. "Consistency, what a jewel thou
art.”

Die Legislature having chosen not to in-
clude such advisory and purely private
groups under tin mandate of the statute,
the Courts ate powerless to extend the
statute beyond the clear intent of the Leg-
islature. As this Court has stated:

"In construing or interpreting the words
of n statute 1t should lie born in mind
that the courts have no function of legis-
lation. and seek only to ascertain the will
of the Legislature. The courts may not
imagine an intent and bend the letter of

the act to that intent, much less, says a*
Maryland court, ‘can we indulge I,
license of striking out and inserting z-p
remodeling with the view of making |,.
letter express an intent which the statute
in its native form does not evidence.**
Fine v. Moran, 74 Fla. 417, 77 So. 53
536 (1917).

Despite the majority's assertion to the
contrary, the extension of the statute here
asserted would as logically apply also to
gatherings of civic groups which meet with
elected officials to discuss or recommend
suggested legislation, resulting in the inval-
idation of otherwise quite proper "sunny"
subsequent decisions by such officials be-
cause in all innocence no notice to the
press and the public might have issued for
the occasion. Likewise, all organizations
dedicated to the swaying of puhiic opinion
and the initiation of public action later tak-
en br a Fublic bodg—be il a private group
of legislative lob Kists, the League if
Women Voters or the editorial hoard of a
civic-minded publication—would have to
welcome public involvement in their deci-
sion-making processes lo avoid "tainting"
|s_uch officials’ subsequent decisions in pub-
ic.

In the most recent pronouncement by
tins Court on the "Sunshine" issue, it was
decreed that a comity school hoard sitting
in a quasi-judicial matter is still required
to meet in the “Sunshine. Canney v.
Board of Public Instruction of Alachua
County, 278 So.2d 260 (Fla.1973), This
Court nas previously hold that executive
sessions of school hoards (Board of Public
Instruction of Broward County v. Doran,
224 S0.2d 693 (Fla.1969'), or city councils
(City of Miami Beach v. lk-rns, 245 S0.2d
38 (Fla.1971)), must be in the “Sunshine,"
reasoning:

"A secret meeting occurs when public
officials meet at a time and place to
avoid being seen or heard by the public.
When at such meetings officials men-
tioned in Fla.Stat. 5 286.011, FS.A.
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transact or agree to transact public busi-
ness at a future time in t certain manner
th-w violate the government in the sun-
shine law, regardless of whether the
meeting is formal or informal." City of
Miami Beach v. Borns, supra, at 41.
*Emphasis added).

However, both cases involved meetings
officials mentioned in the statute, to-

"(Alny board or commission of any state
agency or authority or of any agency or
authority of any county, municipal cor-
poration or any political subdivision, ex-
cept as otherwise provided in the consti-
tution.” Fla.Stat. § 286.t)ll(l), F.S.A.

Nothin? in the statute or in the prior de-
. Hons of the courts of this State dictates
ir even hints that the "Ciovernmeni in the
- I'ishing" | aw is intended to go beyond
lectcd or officially appo* :ed hoards, In
fact, it is constitutionally questionable in
'mylt of the freedoms of speech and peace*
Me assembly guaranteed by the U.S.
on-1, Amendment ! and by Fla.Const,
a*. L j] 4. 3 FS.A., to forbid private cui-
us to meet and discuss matters of public
concern merely because their ideas are to
'c transmitted to a firm of professional
Manners and consultants, and because their
*lleus might be incorporated into a suggest-
'd plan which might then pass muster be-
fore the Fublie in full hearings, and before
two public hodies meeting in the "Suii-
'hine," as occurred sub judice. The Citi-
zens' Planning Committee working with
the professional planner here cannot, under
any reasonable theory, be equated with
such a public “board or commission."
These were solely private citizens, unsalar-
icii volunteers.

of five days of public hearings and debate
and thereafter, by the City Council, after
six days of public hearings at which the
only decisions were made. The fact that a
private advisory group provided a part ot
the input which resulted in the plan
presented to the official bodies for consid-
eration is at best a preliminary planning
aid which is entirely subject to the will
("decisions”) of the Commission am! the
Council (official hedy). It only provided
a starting point from which the Commis-
sion could -tart to work and into which the
public could inject its contentions and
plans to be incorporated ot substituted as
the public body should decide. The "mar-
ketplace of ideas" occurs at that point and
total input from the public is therefore not
denied.

Where it can be shown that a public
body has intentionally, and for the purpose
of avoiding the light of public scrutiny, ap-
pointed a lio.tril of noil-elected citizens to
determine for tlic elected board what
course should be pursued, anti where the
actions of the private citizens are in any
way binding upon the elected officials, a
difrerent situation would he presented. No
such evidence or any indication of collu-
sion between the Town Council and the
Citizens' Plan: ing Committee has been
found in the case sub judicc. No inten-
tional or incidental Wron?doing or collu-
sion has been shown. [T such collusion
and impropriety of ﬁurpose had been made
to appear, then the nearings of the private
committee could he viewed as an alter ego
extension of the official hoard, and thus
amenable to the "Sunshine.” This is not
the case.

So long as the Committee has been advi-
sory only, and the Zoning Commission and
Town Council have remained free to view
the suggested comprehensive plan as ob-
jectively as though it had been prepared
solely by the hired consultants, and have
made the decisions in the "Sunshine,” the
requirements of the statute have been met.
See Basset v. Braddoek, 262 So.2d 425
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