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Growth
Continued from Page A-1 J

struction budgets, according 
to a new report by the labor 
department.-•’ -
. Experts agree that 514 bil­
lion in state  spending — 
about 1!A times the amount 
spent on the trans-Alaska 
pipeline — is the underlying 
cause of the boom.
.? Despite recent population* 
gains, Alaska, remains the 
smallest state, trailing Ver­
mont, which had 518,000 peo­
ple in July 1982.' • . .."

. But Alaska! with a popula­
tion increase of more than 10 
percent between 1980 and 
1982, is the fastest growing. 
In the same period, Vermont’s 
population gnw  1.3 percent.

If the A! a - la  economy, con­
tinues its present pace forone 
more year, Vermont could be- 
the smallest state in the na­
tion by th* end of 1984.

In Alaska, the Matanuska- 
Susitna Borough is the fastest 
growing area in the nation's 
fastest-growing state. Its pop­
ulation is up 71 percent since 
1980 from 17,316 to 30,568.
• During The same period, 
Anchorage added 56,415 peo­
ple, an increase of 32 percent, 
for a total of 230,846.

The population of the !Kea- 
ai Peninsula is up 38 percent, 
Fairbanks is up 20 percent 
and Juneau is up 40 percent.

Rural Alaska is. growing 
too, but at more moderate 
rates.

Rapid growth in the 1980s 
; has not hit Alaska with the 
; sudden, sledgehammer force 

of the pipeline years. Because 
‘ it has come independent of a 
. single mammoth project that 

focuses public attention, the 
growth has been felt area by 
area without being noted as a 
major statewide phenomenon.

In Anchorajge, commuters 
are spending more time driv­
ing to and from work. School 
enrollment in Palmer is grow­
ing so fast that after the 
holidays some children will 
return to classes in a National 
Guard Armory. Vacancy signs 
are disappearing in Fairbanks 
and developers are building 
apartments again.

In Soldotna, the sprues 
trees behind Ellington’s Hard­
ware have been replaced by a 
McDonald’s, a pizza restau­
rant, a Safeway and a 21-store

CASH ON THE STREET ' • ? >  '•' *■ ‘ • ■-

STATE GENERAL FUND APPROPRIATIONS‘‘V *- .

mall. . .1
-“It was kind; of scary at 

first,” said store, owner'Joan' 
Ellington. B u t ' “after doing 
some reading . about other 
places this has-happened, we 
realized it could double our 
business.” • *;: ...

Still, the changes amaze 
Ellington.

" I t  makes you wonder 
what's down here to bring all 
these people,” she said.

The answer to her question 
is simple. - '

Work. ' r  
One clerk at Ellington's 

Haxdware has been in the 
state 16 months. She came 
with her husband and four 
children. The other clerk ar­
rived four years ago with five 
other family members.

Thousands o f  people are- 
coming to Alaska to escape a 
b it te r  recession that has 
produced bread lines and 
soup kitchens in other parts 
of the country. They are leav­
ing old jobs to find better 
ones.

"Economic opportunity is 
the No. 1 reason they’re com­
ing,” said Neal Fried, an 
economist for the Alaska De­
partment of Labor. "People 
have heard about wages. 
They’ve heard about the pipe­
line. Many have relatives here 
who tell them to come."

For many, the move has 
been a good one.

"There is a lot of opportun­
ity for people here," Fried 
said. “But it is not a job 
market with a shortage of. 
people. Unemployment hasn’t 
come down."

In fact, despite the addition 
of 40,000 jobs to the economy, 
the unemployment rate 'actu­
ally increased from 9.3 per­
cent to 10.1 percent during the 

''last two years. Nearly 4,000 
more people are looking for 
work in Alaska today than in 
1981.

Still, it is better to be 
unemployed in Alaska than in 
the idle factory towns of 
Michigan or logging communi­
ties of northern .Idaho, '[he 
chances of finding work in an

• expanding economy are belter 
than in a stagnant one, Fried 
said.

Huge numbers of new Alas­
kans are not finding jobs in 
the oil, fishing and timber 
industries. Instead, they are 
working as carpenters, ro o f ­
ers, electricians, store manag­
ers, clerks, waitresses, cooks, 
gas station attendants, la.w- 
yers, engineers, surveyors, 
real, estate agents, .reporters, 
teachers. Some have started 
new businesses.

Two thousand jobs have 
been created on the Kenai 
Peninsula despite the lack of 
significant growth in the oil 
and fishing industries.

People are working in new 
shopping centers, in new res­
taurants, gift shops, nur-'

. series, computer stores and 
sporting goods outlets. Oldti- 
mers are starting to complain 
that downtown . Soldotna 
looks like Northern Lights 
Boulevard in Anchorage

Residential and commercial 
construction reached all-tiine 
highs in 1983. Homer Electric 
Association added 1,500 new
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customers. ■ •
Sales tax revenues generat­

ed on retail sales In Kenal 
and Soldotna are up 40 per­
cent over 1982.

“What's happening here is 
being evidenced everywhere 
else in Alaska," said Frank 
Mcllhargey of the borough 
resource development office. 
“We’re in the midst of a 
govemment-dollar-generated 
boom."

Assessing the effect of mas­
sive government spending on 
the economy is difficult. It 
was made easier in 1982 when 
economists Gregg Erickson 
and Tom Singer developed a . 
way to track the money 
pumped into the economy by 
state government.

The result is a series of 
multi-billion dollar totals — 
based on checks actually is­
sued by the treasury — that 
Eric :son and Singer call 
Cash -on-the-Street.

Cash-on-the-Street includes 
loans by the Alaska Housing 
Finance Corp. and other state 
agencies, permanent fund.div­
idends, the salaries paid state 
employees, operation and 
maintenance costs, general 
fund and bond financed capi­
tal projects.

the permanent fund.
In four of the last five 

years, Cash-on-the-Street ex­
ceeded state general fund ap­
propriations — the figure 
most often referred to as a 
measure of state spending.

In a September 1983 report, 
the state Department of La­
bor observed that “Alaska 
employment is closely corre­
lated with Cash-on-the-Street. 
In a statistical sense, 95 per­
cent of the growth in employ­
ment from 1978 through the 
first half of 1983 is explained 
by growth in Cash-on-the- 
Street." • •

According to Erickson and 
Singer, “statistical evidence 
suggests that state spending 
now accounts for 44 percent of 
Alaska personal income."

Cash-on-tb.c-Street has in­
creased steadily from SI.5 bil­
lion in fiscal year 1979 to $4 
billion in 1983. It peaked dur­
ing a three-month period in 
the summer of 1982 when the 
state paid S1.3 billion to peo­
ple and businesses in Alaska.

Cash-on-the-Street does not 
affect employment and popu­
lation immediately, the econ­
omists said. There is a six- 
month to one-year lag, which 
means this year’s boom is the

C to flC  0t t f  News in

It is unlikely that Cash-on- 
the-Street will again reach 
the record levels of 1982, ac­
cording to the Labor depart­
ment. report. Oil revenues 
have decLned since 1980 and 
state sper ding ,'s down. North 
Slope proQL'ction will fall cff 
sharply after 1990. One-third 
of the known reserves in Pru- 
dhoe Bay have already been 
pumped through the pipeline.

The looming question now 
is what happens to the state’s 
economy when the state can 
no longer afford subsidized 
loans, permanent fund divi­
dends and huge expenditures 
on capital projects.

“ Nobody really knows 
what's going to happen," said 
Scott Goldsmith, an enono- 
mist with the Institute of 
Economic and Social Research 
at the University of Alaska.

"I’ve got to believe some of 
the small new businesses are 
operating right at the margin 
now. When Cash-on-the-Street 
tails off, those marginal busi­
nesses are going to start hurt­
ing and go under."

But Goldsmith says he 
doesn’t see a bust in the 
future.

The economic contraction 
that follows a decline in state
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spending won’t be “as imine-' 

;diate and dramatic as the 
growth has been,” Goldsmith • 
said. "Businesses will try to 

‘ tough it out." , .
i Erickson.agrees.'
I “The growth tEat*has"been-. 
coincident with state spend- 
Ling. has..occurred _aJmost . e n ^  
tirely in service areas” rrch 

: as re.tail • trade, communica­
tions and transportation, Er­
ickson said. ■

“There is some- reason to 
think that won’t be lost. It 
depends on where and how 
fast declines in state spending 
occur .and it depends on how 
much faith people have in 
Alaska.” . • • *

‘ The service- sector of the 
economy is 'population sensi-. 
tive. If people remain in Alas­
ka despite a decrease in their 
standard of living, if they are 
willing to make do with less 
disposable Income, then 
chances are good the economy 
can be weaned from state 
spending without too much 
social dislocation, Erickson 
said.

He also pointed out that:
• Much of the recent 

growth was needed. Com­
pared to similar markets in 
other parts of the nation, the 
service economy in Alaska 
was underdeveloped.

• Alaska's basic industrial 
base will not be affected by 
contra-rtion of state spending. 
Oil field employment may ac­
tually increase as production 
declines.'

• Even today, construction 
is not a big pan  of the state 
economy. Construction em­
ployment is the same today —

' in terms of percentage of total 
‘labor force — as it \ as in 
: 1963.' :

• There has been no five- 
year period since 1950 in 
which the service sector 
didn't add more iobs to te­

state economy than the indus­
trial sector.-. • ■'*
■ If policy makers better un­
derstood the relationship be­
tween state spending and the 
economy, Erickson ..believes, 
they could, mitigate the nega­
tive effects of future declines 
in Cash-on-the-Street.

Is it  wise to spend 
hundreds of millions of dol­
lars each year on'new capital" 
projects? On permanent fund 
dividends? * On subsidized 
loans? Should the state spend 
money to keep down local 
property taxes? What is best' 
for the economy? -Which ap­
propriations have the biggest 
effect, per dollar expended, 
on employment?.- ■- -

Without, answers to ques­
tions like these, • Erickson 
said, state leaders can't’hope 
to soften the effects of future 
state spending cuts on th e . 
economy. . ,

Right now, no one is seri­
ous trying to find the an­
swers. “There’s been no insti­
tutional support for this kind 
of research," Erickson said.

Big spending cuts are inevi­
table because oil Income is 
rapidly declining. That fact 
becomes apparent when state 
revenue projections are ad­
justed for inflation.

According to Matt Berman 
of the Institute for Social and 
Economic Research, oil reve- 
nuer will decline 5^ 'percent — ‘

in terms of 1982 dollars’—"By 
• the early 1990s.

Nothing on the horizon.', is 
capable of replacing the reve-" 
nue now • provided by oilf 
Even royalty income generat-' 
ed by the proposed Alaska 

■ Natural’ Gas Transportation 
System will not be sufficient, 
Goldsmith said. Offshore -oil- 
exploration is taking place on 
federal leases'."‘ -‘i -

By the mid-1990s,' interest 
income generated by the per­
manent fund.- will be the 
state's second largest revenue 
source. How big a revenue 
source it becomes depends on 
how much money is set aside 
today..-
' “ Alaska has already enjoyed 
five'years of Prudhoe Bay 
production. In -six to eight 
years, production will decline 
significantly.

The choices facing lawmak­
ers now are difficult. Should 
they maintain the state 's  
thriving economy over the 
next few years by continuing 
to -pump huge amounts o f’ 
money into the marketplace? 
Or should they cut state 
spending today to keep the 
cost of basic government serv­
ices • affordable after 1990? Is 
there any way to accomodate 
these seemingly incompatible 
goals? •

"There are no easy an­
swers," Goldsmith said.
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POPULATION BY 1980 CENSUS TRACTS 
1970, 1980, 1981, 1982, 1983

Tract
Population1

1970
Population1 Population2 
• 1980 1981

Population2
1982

Population^
1983

1.00 Chugiak 2,851 fT5!330\ 5,538 5,871 8,208
2.00 Eagle River ■7157,528 \ • 8,787 9,106 13,741
3.00 Port Ric'.iardson 10,751 '8,157 8,821 8,672 7,855
4.00 ELne,\dc;:f AFB 13,280 9,189 9,080 8,956 9,453.
5.00 3,378 1,707 2,071 2,371 2,C35
6.00 5,522 5,505 6,178 6,108 7,125
7.00 7,060 9,428 10,172 ll',331 11,664
8.00 5,153 1 7,649 8,950 10,335 9,946
9.00 3,845 1 5,195 5,613 5,759 6,859
10.00 3,269 2,972 3,272 3,825 4,315
11.00 2,118 1,131 1,202 1,275 1,595
12.00 4,248 j 3,766 3,968 4,594 4,958
13.00 3,183 1 3,363 3,555 3,927 3,585
14.00 5,021 4,682 5,400 5,773 5,88C
15.00 4,696 5,581 . 5,473 5,945 5,824
16.01 3,559 3,867 3,943. 4,045 4,247
16.02 1,482 3,824 4,189 •. 4,438 4,164
17.01 975 3.978 4,055 4,981 4,858
17.02 3,864 4,763 5,104 . 5,281 5,716
17.03 3,123 7,875 8,576 9,107 10,162
18.00 3,054 5,260 6,067 5,174 7,093
19.00 1,776 3,115 3,725 4,010 4,150
20.00 4,322 3,201 3,592 3,904 3.981
21.00 4,481 3,703 3,796 3,729 4,586
22.00 2,741 4,OC2 4,309 5,810 6,407
23.00 4,199 11,113 .. 11,705 13,014 "■4.865
24.00 • 3,366 3,339 3,747 3,398 3,562
25.00 3,079 4,951 5,394 7,618 8,258
26.00 1,876 3,501 3,717 4,325 7,200
27 <-01 1,044 7,053 7,527 7,198 8,823
27.02 1,461 5,601 5,085 6,777 . 8,027
28.01 2,321 7,464 7,245 9,339 10,832
28.02 1,889 5,756 6,968 7,241 9,379
29.00 Tumagain Arm 310 876 . 937 979 1,445

Anchorage Bowl 96,212 143,351" , 172,499 188,260 207,452
Military 24,031 17,346"-^ fi 17,901 17,628 16,574
Eagle River/OhugLak 5,832 12,858 14,325 14,977 21,949
Municipality of Anchorage \26 x385 174,431 / 187,761 204,216 230,846

1 Source: U.S. Bureau of the Census
2 Source: Municipality of Anchorage, Community Planning

Department

Municipality of Anchorage 
Department of Community Planning 
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PREFACE

The American Bar Association Special Committee on Election Law and Voter 
Participation is now entering its second decade o f  service as one of the Associa­
tion’s major public service undertakings. Its work has been marked by a dual 
tradition o f  policy leadership and guidance to the A BA and of education for the 
bar and public on contemporary issues in election system improvement. The 
former is reflected in a  number o f  formal ABA policy positions (popular election 
o f  the president, vice-presidential selection, voter registration by maii, amend­
ment of the Federal Communications A ct’s "equal time”  provisions, campaign 
financing reform, an independent federal election commission, and a presidential 
study commission on declining voter participation) by which the bar has con­
tributed to the national dialogue and endorsed specific proposals for election law 
reform. The latter has borne fruit in a variety of  confeiences, symposia, and 
publications on current electoral system problems.

This monograph is a new addition to our public education tradition. It ex­
plores the important issues of congressional reapportionmenl theory and practice 
which still face the nation notwithstanding the "one person, one vote” giant step 
of the early 1960s. The message is particularly timely with our federal system on 
the brink o f  the major redistricting initiative that comes with each decennial cen­
sus, and will be an important determinant of  the fairness ar.I equity accorded in 
the decade ahead o f  all citizens and all segments o f  society in their representation 
within the Congress of the United States.

The monograph was designed with 3 non-technical approach in mind. Despite 
its character as a "p r im er ,"  informational appendices and literature references 
will be found to direct readers to relevant case and statutory law, analytical 
studies, and historic evolution and thereby permit more intensive study of the 
problem.

Fair redistricting is not just a priority o f  our Special Committee. It is a com­
mitment o f  the entire American Bar Association. In >979, the Association’s 
governing body, its House of Delegates, in considering a variety o f  voter par­
ticipation initiatives, formally supported the enactment o f  legislation that "p ro ­
vides for fair redistricting pursuant to the 1980 census without regard to partisan 
advantage.”  While no specific method of reapportionment was endorsed at the 
time, the concept itself was engraved in formal Association policy. Specific 
measures were weighed and explored at a conference cosponsored by the Com ­
mittee in June 1980 with the National Science Foundation and a distinguished 
group of academics and practitioners at San Diego, California.*

•See conference volume. Representation and Redistrictng in t!ie 1980s, Grofman, Lijphtrt, McKay, 
Scarro'v, edj. (1981, forthcoming)

* >•*



The Committee would, therefore, welcome views, reactions, and suggestions 
from all readers o f  this handbook, whether or not Association member? on how 
best to ensure implementation o f  the "fair  redistricting" concept. If the pamph­
let stimulates and informs this kind o f  dialogue—in bar, civic, and other forums 
o f  concerned citizen iclivity—it will have well served its purpose and the cause of  
good government.

Washington, D . 
June 1981

John I). Fecrick 
Steven J. Uhlfeldi*'-

Charles Ci. Armstrong 
Judith Arctft 
Marvin S. Arrington 
Joel L. Fleishmm 
Scott M. Malhcson 
Abeiardo I. Perez 
Dale W. Rend, Jr.

1

I. In troduc tion

Fair and equal representation, a cornerstone o f  the American political system, 
depends largely on the fairness o f  the process for selecting representatives. One 
o f the most important factors in this process is the drawing o f  congressional 
districts from which members o f  the United Stales Mouse o f  Representatives are 
chosen.* Stale legislatures traditionally huvi been responsible for establishing 
district lines.

Alterations in congressional district lines after the 1980 census promise tc be 
extensive. According to its 1980 figures, the Census bureau estimates that 
population movement among stales will cause about 14 states to gain or lose seats 
in the Mouse of  Representatives. This shift, combined with population move­
ment within slates, may force virtually all of the 435 existing district lines lo be 
redrawn. Liven though redistricting inequities have been reduced in the past two 
decafes, under the 'one person, one vote' mandate, many citizens are dissatisfied 
with current methods of  reapporlionmenl.

H o w  C o n g r e s s io n a l  S e a ls  a r e  N o w  A l lo c a te d

No matter how small its population, each stale must have at least one represen­
tative in the Mouse o f  Representatives. The remaining 385 scats are to lie allotted 
so that each representative speaks for approximately the same number o f  people, 
thus attempting to provide each person with an equal share o f  representation in 
the nation's lawmaking processes.**

The population figures used are those provided by the decennial U.S. census. 
The President transmits these figures to Congress during the first week of the 
lirst regular congressional session after the census. Within fifteen days after 
receiving these figures, the Clerk of the I louse sends the chief executive o f  each 
slate a certification of  the number of  representatives to which the state is entitled, 
finch state, according to rules in its slate constitution o. statutes, then creates the 
same number o f  districts us the number or representatives to which it is entitled. 
While slates are required lo rcdislricl every ten years, no formal lime limit exists 
for the completion of  the redistricting plan.

A  b r ie f  H is to r y  o f  U c d is lr ic l in g * * *

While stale legislate: :s traditionally Ituve been the main bodies responsible for 
rcdi',dieting, the Congress anil the courts have played varying roles in the line-

* I In.' drawing til l<?uidalivt‘ districts (lInisc from which repiei .-nialivcs lo a Stale House oi Senate aic 
chosen) is also eeniial lo laii ic|ircsenlutioi>, ycl emails certain issues separate I'roni those involved in 
congressional icdisliicliug. l or a more detailed discussion oi legislative redistricting, see Toward a 
Syunn o f  la i r  aad  I f j a i n r  Keiirewalulion, Common Cause (Washing on, D.C., l ‘J77). Unless 
otherwise indicated, "re ilisliie ling" will iclcr only lo congressional lincdrnwiiig.
''U .S . ( jiiis liliilion , A ititle  I, Section 2, clause j; 2 Lt.S.C. § 2a.
“ '"Ucnppniiinnmcm" iclcis specifically to distributing seals in established units il l government, 
wlolc **retlistinlinit" signifies line drawing lo establish districts witliin these nuns. Stairs receive an 
nppniiinnuicnl lit congressional seals, nllci w liitli districts lire diawn. Ilorli lei ms will tie used ini,.;, 
eliangeably throughout this monograph to discuss how coiigicssinunl seats are distributed within cacti 
state.

:
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drawing process. Congress was silent on the issue before 1841. However, since 
that lime, it lias enacted several pieces o f  legislation to alter the congressional 
reapporlionmcnt system, with congressional involvement peaking in the early 
twentieth century. The current congressional redistricting law was passed in 1929. 
It contains very few directives but docs mandate that representatives be appor­
tioned every ten years according lo the then most recent U.S. decennial census, 
based on the principle of  equal representation (see Appendix A). Except for an 
act passed in 1976 which banned at-large elections (i.e.. those where the entire 
stale votes for all seats to which the state is entitled), Congress has not recently 
imposed any redistricting rules on the stale legislatures.*

Until 1962, in the landmark case o f  Baker v. Carr, 369 U.S. 186, the courts 
trailed far behind state legislatures and Congress in their involvement with reap- 
portionmcnl.** Indeed, in the 1946 case, Colegrove p. Green. 328 U.S. 549, the 
Supreme Court asserted (hat it had neither a judicial responsibility nor a right to 
address the redistricting question, on the grounds that it was a political issue. 
Baker v. Carr, however, offered a dramatic departure from the previous stance 
of judicial "laissez-faire, ’’ in ruling that federal courts do have authority to judge 
whether districts are apportioned fairly. Some controversy, however, still exists 
concerning the appropriate roles o f  Congress and the courts in this area.

•2 U.S.C. 4 2e.
•♦See Appendix A for summutics o f nmjur fuses ulTcciinu icdisuicling.

II .  T h e  C u rren t  Redistricting System

Cross Population Inequality: Past Injuries Healed

Despite the requirement that congressional districts be redrawn every ten years 
so that each district has approximately the same population size, many slates 
have had congressional districts whose populations varied dramatically. A study 
by the Urookings Institution revealed !hat in 1962 half  o f  the slates with more 
than one congressional district (21 states out o f  42) had constituencies in which 
the smallest district contained less than fifty per cent o f  the population of  the 
largest district.*

In the 1964 case of  Wesberry v. Sanders, 376 U.S. I, the Supreme Court con­
demned this gross inequity. It voided Georgia's redistricting plan, deciding that 
the population disparities among congressional districts violated the spirit of 
Article I, Section 2 o f  the Constitution. Articulating what is frequently referred 
to as the “ one person, one vote" or “ as nearly as practicable" standard, the 
Court wrote that “ as nearly as practicable, one Iperson’s] vote in a congressional 
election is lo be worth as much as another’s .”  Following the 1970 redistricting, 
most districts adjusted lo this mandate: 402 of the 435 congressional districts 
were within I per cent of  the district population average for their state.

Current Itcdistricling Problems: The Gerrymander

Even though major inequities in the area o f  population disparity have been 
greatly reduced, redistricting reformers contend that substantial and avoidable 
injustices remain. These delects result largely from the practice o f  "gerrymander­
ing."

What is "Gerrymandering?" In 1812, the Massachusetts slate legislature cre­
ated a dragonlike district to benefit the Democratic parly o'*er which then Gover­
nor Elbridgc Gerry had tremendous influence (see Finn»_ I). Drawing a head, 
claws and wings on a picture o f  the district, painter Gilbert Stuart exclaimed that 
it looked like a salamander. Editor Uenjamin Russell, however, noted that “ ger­
rymander" would be a more appropriate name, in “ honor"  o f  the governor. 
Since then, the term has generally referred to the drawing o f  district boundary 
lines for the purpose of  giving some individual or gtoup a political advantage. It 
is important lo note that gerrymandering is delectable in terms o f  its impact, not 
necessarily by the shape o f  the district.**

Gerrymandering typically involves the use of  one of two techniques to dilute the 
influence of  “ minorities" in the electoral process.*** It may concentrate minority

•A. I linker, t'onyicn iooal D iuriilinn: l l ic  turn: o f  lit/iuil Reprcicnlalum, (Ibonkmgs Institution: 
Washington, I n ' .  1%-t).
**A iliuinsely shaped distiict limy, for example, merely be foll&ivitiB natural topographical features. 
S ir  II. (iiofinuu and II. Scatruw, ‘ ‘Ucpicscniuiiou ami UcdistiictiiiB in die I'JHOs", Policy Snultc\ 
Journo! (tut)!, forthcoming).
••• In  ibis discussion, "u iinu rily " refers generally to any gump ivltose inlbicncc lire liiic-diutvcis urc 
attempting lo reduce. Thus, il eun include racial and clliuic minorities, challengers, members of 
miumiiy factious willtiu I be party f i t  is in control of (be state legislature, and minority parlies.
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Figure I 

The Original Gerrymander

Kcprinicd from Congressional Districts in the 1970s (2nd lid .) willi permission o f  Congressional 
Quarterly.

strength in a few districts,, thus wasting minority votes. T o  illustrate, a stale with 
ten distriets and a minority comprising 30 per cent o f  the slate’s population dis­
tributed as shown in Figure 2 could draw district lines in at least two vn vs. One 
of these would be less beneficial for minorities. F o  example, instead e.r the 
minority comprising 75 per cent o f  the constituency in four districts (as in Fig. tre 
3), gerrymandered districts might be drawn so that minorities would conslih te 
l(K) per cent o f  the population in three districts (as in Figure •/), thus reducing toe 
changes o f  a mine. 'v candidate being elected in other districts. It should he 
noted, however, the,: the courts have rarely concluded that this minority- 
concentrating teclmiqa violates minorities’ constitutional rights.

Figure 2 Figure 3 Figure •/

I

Note: fZZZZZZZZ denotes minority

A second technique is the conscious dilution of  minority strength. Ity this 
strategy, a minority group that is concentrated in one geographic area (and which 
thus would comprise a majority if that area were a congressional district) would 
be split among many districts, losing a majority voice in any.
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Why Gerrymandering Harms. Many individuals denounce any lyre of  gerry 
mandcring. Indeed, a former director o f  the National Municipal League’s legis 
lutive redistricting information service contends that the evils which are meant n 
be alleviated by requiring population equality are simply accomplished througl 
gerrymandering:

It was inevitable that tiiis gerrymandering problem would become 
worse, not better, us a direct result of the Supreme C ourt’s rulings 
regarding population equifv during the ’60s and ’70s. The incentive for 
resort to '.tie gcrrymaiiu-. '  much less vdien tb- legislature could easily 
accomplish the same thing by simply mak ing districts o f  wildly different 
populations.*

In addition to general condemnation, however, the following specific charge 
have been leveled at gerrymandering practices:

It reduces the opportunity fo r  ethnic minorities to be elected: the 
previously described techniques have often contributed ro minority ,
underrepresentation in Congress. While blacks comprise approximately j

J per cent o f  the nation’s population, less than 3 per cent o f  congres­
sional representatives were black at the beginning o f  the 1980s. 
Hispnnics constitute approximately 9 per cent of  (he population, but 
make up only I per cent o f  the House of Representatives.

It reduces the opportunity fo r  political minorities to be elected: members 
o f  parties not controlling the state legislatures, or members o f  the m a­
jority party who break v .h prevailing party views, ulso have fallen vic­
tim to the gerrymandering sword. Florida’s 1972 rcapportionmcnt plan, 
lor example, resulted in Democrats winning 75 per cent o f  the 15 con­
gressional seats, while receiving only 53 per cent o f  the statewide vote.**
And at least two recent political mavericks have been the target o f  their 
own party’s gerrymandering initiatives. In 1975, Chicago’s Democratic 
boss, the late Mayor Richard Daley, proposed an odd-shaped district 
plan, remarkably similar to the original Massachusetts gerrymander, 
which was narrowly rejected by the Democratic-conty fed state legis- j 
lalure, and which many observers fell was designed t ' , weaken an nut- ! 
spoken Diiley opponent (Democrat Abner Mikva) v ' .o  went on to van 
the contested congressional scat (see Figure 5). The 1972 California roap- 
porlionment apparently was designed, among other reasons, to protect 
incumbents o f  both parties. Yet, it was not designed to benefit a minori­
ty among incumbents, a liberal, anti-war Republican (Paul McCloskcy) 
who nevertheless was reelected.
It unduly protects incumbent seats: this reduces competition und enables 
parlies lo field weak candidates. If potential candidates perceive that in­
cumbents are drawing district lines lo ensure their own reflection, 
challengers may be less likely to enter the race. In 1978, II per cent or 
the winners in congressional races ran unopposed. Moreover, even new-

• Congressional Anlltlerryniumlering Act oj 1979; I tearing! un S.S% lleforc Hie Scuttle Conn .
m i C lovcrim iciiittl A l im n , 96ll i  Congress, Is i Sets. 2H6 (1979) (siiilcm cnt o f  W illiam  lloy . 
( Iic ic iiiiilic t c ilcd as 1979 Healings).
••1979 lleainigs in 50 (sliiicincni o f  David Colic.i, {'resident. Common Cause),



Reapporlionment Plan 
(Illinois Tenth Congressional District)

comers who enter may <:onrront additional barriers where lines have 
been consciously rearranged in an incumbent-protecting fashion. Plans 
designed to protect incumbent seats us tally achieve their goals. In 1978, 
over i'5 per cent o f  congressional incumbents seeking rcclcciion were 
reelected,*

h tliscn tragi,- voter participation: redistricting reformers argue that 
gerrymandering disenfranchises voters not only directly, by discourag­
ing challengers from entering congressional races, hut also indirectly, 
by discouraging other campaign involvement. For example, odd- 
shaped districts covering broad geographical areas increase the dif 
I'iculty for both candidates and canvassers of  undertaking neigh­
borhood and door-to-door campaigning. Perhaps more importantly, 
gerrymandering may be contributing to the unfortunate decline in voter

’ Tills Is nut lt» imply ilmi picscrvalimi o f existing disiiiel lines is necessarily iinilesiialile or liunnfnl. 
Prom lire im itmhi'ilt legislator's perspective, a familiar constituency may tie valuable if  lie oi she is lo 
tepi event constituents' views accurately.

(t

participation.* While voter turnout in House o f  Representatives races 
was about 44% in 1970, it fell to approximately 35% in 1978. Voters 
may reason that since gerrymandering has predetermined election re­
sults, their individual ballots hardly count. Furthermore, voters may be­
come confused when they reside in a "strategic location" which is re­
located for each major election, depending on the line-drawcr’s goals. A 
former Congressman from New York complained:

I was rcdislriclcd in the sort o f  ongoing flow that occurred 
sufficiently often that I found that I ran for Congress three 
times from the same house but each time I was in a different 
congressional district. And the third time ii was impossible 
for me to gel fiom my house lo (he rest o f  my district 
without paying a toll.**

In addition, once candidates ore elected, they might show more respon­
siveness to the needs o f  the line-drawcrs who created districts favoring 
their candidacies than lo those o f  the citizens who elected them.

An Overview of Reform Proposals

While there exist defenders of  the current system,*** advocates for improving 
reapportionment cite the significant injustices just discussed and demand a more 
equitable system. The call lor reform is bipartis:..) and nationwide.

Various groups and opinion-leaders in the nation are demanding (hat the 
redistricting system be improved. The Washington Post, the Wall Street Journal, 
and the Poston Globe tdl have run strong editorial messages stressing the need for 
change in reappr.rlionmeut procedures. .Some slates have adopted modifications 
on their own h i recent years. California, Colorado, Hawaii, Iowa, and Oregon 
have adopted strict redistricting standards, and Colorado, Hawaii and Montana 
have established redistricting commissions. Organizations expressing support for 
redistricting reform include the American liar Association, the National Associa­
tion for the Advancement o f  Colored People (NAACP), the Mexican American
I.egal Defense and Fducational Fund (MALI)FF), and the National Municipal 
League. The League of Women Voters has mounted a public education cam­
paign on reapportionment issues and options and has left its individual stale 
leagues free lo consider and support corrective options that best meet local needs. 
An estimated ten to fifteen stale leagues have endorsed reapporlionment com ­
missions. A Com m on Cause questionnaire sent to congressional candidates in 
the 1978 elections showed that 271 representatives favored federal redistricting 
standards, with only 41 opposed.

*.S'ir AHA Special I'm imilllec nil lilcctatn Itcfinm. 'I'lie /J/vii/t/w/rumv o f the Anieriim i Voter 
(Witvliinulun, R.C., 1979).
••1979 llcuiim:* ill .1 2  (vllilcincnl o f llie talc Allan! I.owcnilcin, Itcpinciilnlivc limn New VoikS Sili 
Coiiuiettiunul Daniel, I9(iH-70).
‘ "U .K ., (lie Naimiiii! Conference o f Slate l.cgislulurck, (NCSI.) ii iiiilioinil oigani/niiim o f nppiox 
inmlely 7000 stale lci;islalniv ami llieir slat Is.
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Examples o f  the major national initiatives & '•

The Common Cause Proposal—A Model fo r  Stale Se lf Improvement. This 
public interest group, u grass-roots “ good government”  organization with more 
Ilian 225,000 individual members and olTiccs in over 45 states, has developed a 
model amendment to state constitutions with an accompanying act which states 
can choose lo adopt. The (wo enactments (constitutional amendment and 
statute) apply to both legislative and congressional districts and are designed to 
balance stability with flexibility. The Common Cuuse plan proposes among other 
things:
• u commission to draw district lines. Commissioners (five in number) must 

meet certain qualifications for “ impartiality;”  Four are appointed by specific 
members o f  the state legislature, and the four select a fifth lo serve as Chair;

• redistricting standards. These are rules which (he initial apportioning author­
ity must follow in its plans. It is suggested that districts embrace approximate­
ly the same size population, respect political subdivisions, be composed of 
contiguous territory, be compact, be drawn so us to avoid giving any group or 
individual political advantage, and be drawn so as to avoid diluting minority 
voting strength;4’

• accountability provisions. In addition to requiring public hearings on 
redistricting proposals, the plan provides the opportunity for qualified voters 
lo challenge the plans, and for federal courts to adjudicate these claims. 
Pederal Guidelines with Redistricting Commission Requirement. Senate Hill

596 and its Mouse companion H .R. 2653 (96th Congress, 1st Session) embody 
this approach. Although (he bills differ slightly from each other, both support 
the tripartite Com m on Cause approach: commission-standurds-accountabilily. 
The primary difference lies in the Common Cuuse models’ presumption of slate 
action which gives the individual states a choice on implcmen'alion, unlike the 
congressional bills, which, once enacted, require stales to adhere lo their provi­
sions. On the other hand, because the Common Cause Act is meant to be a state 
statute, ii contains many specific provisions which the congressional options 
omit. The congressional bills ufford states the opportunity to decide ind)vid” ally 
on a number o f  “ specifics "  in the way in which they will adheic lo the more 
general federal mandates.

Federal Guidelines without Commission Requirement. U.K. 1516 a id its com ­
panion in the Senate, Amendment 237 (96th Congress, 1st Session) offer another 
reform approach. Although the (wo bills vary slightly, both are based e aggcs- 
lions from the I louse Wednesday Group.** The major differences between these 
I ill .md the previously mentioned congressional proposals is that U.K. 1516 and
S. Amendment 237 do not recommend the establishment of commissions, as the 
sponsors feel that the choice of  approach in ensuring equitable application of 
federal standards should be left Jo the star's ,

* ♦ ♦
Rather than address the totality o f  strengths and weaknesses of each major 

proposal, it may be more valuable to review individually major components oi

•For flintier ithciiwion ol mimliiult, »«■ I'uii III.
**Coni|i(iscil nt iliiiiy-lwu niodi'iiilc to liberal l(c|iul>licun iiicinlicis of die U.S. I louse of Uepiesen- 
iniivcs.
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concepts. As might be expected, many proposals share some provisions and 
differ on others. The following discussion, therefore, lakes up the key remedial 
options and touches on the significant arguments from various perspectives in mi* 
attempt both lo foster a belter understanding o f  the issues and to fadlitnle 
informed decisionmaking. The discussion treats two major issues: who shot Id 
make the decisions, and what role might standards play in this process. Our* 
intent is lo illuminate rather than to advocate particular stances on specific 
provisions.

MS. T h e  Issues: Are S tan d a rd s  N eeded?

In examining the redistricting process, several basic issues must be addressed. 
One fundamental set o f  questions revolves around the need for and character of 
standards to guide and order the development of reapporlionment plans.

To Wliul Extent Should Standards be Arlieulutcd?

Some groups d a k "  '.ml the most important aspect o f  redistricting reform is ihc 
establishment of specific rules which must be follovi-d when drawing cougres- 
sional district boundaries. Indeed, if fair redistricting standards arc made so ex­
plicit that line-drawers cannot abuse llteii discretion in interpreting than , the 
matter o f  who has the responsibility for applying (lie standards may well become 
less important. Yet, even those endorsing clear standards may disagree .'ibout the 
extent to which certain standards should be defined by the law. The narrower the 
definition, the less flexibility is available to accommodate factors alYecting the 
fairness and soundness o f  plans which are not yet in existence when (lie definition 
is formulated. Moreover, as might be expected, some electoral cxfcrls are op­
posed to explicit standards, particularly federal ones.

In Defense o f  Standards. A 1979 editorial in the Washington Post stressing the 
need for standards (particularly to provide courts with reviewing guidelines) em­
phasized one of the common rationales for this approach: "Since the federal 
courts ate already deeply into this ‘political lii-ckel,’ |of judging the fairness of 
redistricting plans) it might he useful lo them—as well as to the cause of  ending 
(he more indefensible forms of the gerrymander—for Congress to spell out how 
it believes congressional district lines should be draw n.” 4 Indeed, many have 
viewed standards as perhaps the most important agenda items in the fair 
redistricting “ portfolio." As a former AFL-CIO advisor on reapportionmenl 
matters and the plaintiff in Wells v. I'-ockcfeUer has stated:

The most effective way lo prev* ,,i gerrymandering is not to . , . vest 
special power in some judicial tunpiie or even in a nonpartisan author­
ity. Rather it is to make sure that whoever draws the district lines cannot 
do so in a manner calculated to bestow special advantages on any . . , 
group . . . And the best way to do (Ills is lo establish firm, explicit . . . 
ground uiles.44

• Il'm/u/iKfiHi I' in i. June 21, l ‘>7*>.
••Wells, 'A ffunm lur di'iiymutulcring' Comiimmih DlMrhiing /’/oli/ivm, N.tlioiml Civic ItHcw 
(J .tin iiliy  IV7H) u| 17.
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\ Equity, uniformity, visibility and accountability—at first blush, all appear to 
! make the case for articulate standards. Few seem to quarrel with the idea, at least 

in principle. Yet, there is a significant measure o f  opposition.
.t In Opposition lo Standards— Encroachment on States" Rights. The National 

Conference o f  Slate Legislatures has expressed concern that if Congress man­
dates that commissions draw plans according to specific federal standards, the 
slate legislatures will be accorded little voice in the redistricting process. The stan­
dard response to this objection is that stale legislatures would retain u significant 

. influence in appointing commission members. O f  course, this influence would be 
.] limited by reform proposal restrictions on who could be appointed.

Absence o f  Standards throughout the Nation's History. It is true that federal
• redistricting standards have not been employed throughout most of U.S. history 
1 and that many states have set no standards for either legislate or congressional 
; redistricting. Standards supporters, however, assert that (i) perhaps the federal

standards which were renewed and embellished from 3H42 to 1911 ultimately ex­
pired simply because they were not judicially enforced, and not because they were 
unnecessary or because Congress did not have the authority lo impose them, and 

j (ii) states arc now increasingly udopling standards. These observations cast doubt 
j on the argument that the relative absence of standards in the past implies that 
•! they are unnecessary lo fair and effective operation o f  our redistricting appa- 

ratus.

I
 Effect on Volume o f  Litigation. Some have expressed wariness of  standards 

without commissions, suggesting that such a combination may "open  the llood- 
i gales to litigation" and entail Ungthy bureaucratic red tape. An underlying prcm- 
' ise is that many plans will be unable to satisfy fully the variety o f  standards being 

proposed, and dissatisfied parties may be encouraged to find some inconsistency 
j worthy o f  court contest. Yet others have speculated that the articulation of  slan- 
] duals could reduce frivolous litigulion, since challengers would use standards as 

guidelines lo determine the types o f  deficiencies the courts will recognize and 
would assess their prospects with greater care.

Standards: Conflicts or Priorities. Focusing on the dilemmas of definition and 
differing social and political values that underlie many of the standards propos­
als, some authorities suggest that p * tusk of  reconciling und ordering meaningful 
standards may be unmanageable. For example, druwing districts with the same 

' size population in order to fulfill the "population equality" standard may require 
' odd-shaped districts which fail lo meet the frequently asserted "compactness”
: requirement. NCSL has complained, in this vein, that many congressional bills 
. "impose a litany of substantive and inconsistent standards to govern redistricting 
; plans."*

Proponents o f  standards generally respond to such assertions rot by disagree­
ing that standards may conflict, but by arranging them according to priorities 
which can operate lo mitigate the problem: the less important standards need

* only be met to the extent that the plan thrv affect is also faithful to the more im­
portant standards. Indeed, several experts suggest that priorities should be

* 1070 I Iciiiinus ui -IIXI h lu liiiic ill on hclmll'of NC.HI. o f Suite Scmaors S. 11. Itmiynn, Ad/iinn, Ituss
Doyen, kiimm, unit Cliiulet Vlckciy, N o illi Carolina).
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made explicit in any reform proposals which espouse redistricting standards. The 
Supreme Court seemed to advocate this priority approach at least with respect to ’ 
legislative districts, in Reynolds v. Sims, 377 U.S. 533 (1964) where the Court 
wrote that although the stale must attempt to construct districts in both houses 
of  its state legislature as nearly equal in population us practicable, some popu­
lation deviations were permissible if "based on legitimate considerations incident 
to the effectuation o f  rational state policy" such as a desire to respect political 
boundaries. It should be noted that placing standards in order o f  importance 
does not eliminate all difficulties. Additional questions which need to be 
answered include what the precise order should be among any giycn set o f  s tan­
dards, whether there should be a range within which some standards can be 
modified to accommodate others and, if  so, what these ranges might be.

Examination of Spccifie Standards
Against this backdrop, it is appropriate now to examine individual standards 

which have been proposed, where on the priority scale such might be placed, how 
clearly these cun and should be defined in law, and how much a given standard 
should be modified to accommodate other standards.

Population Et/ualily. Fast congressional statutes, Supreme Court decisions, 
and virtually all major reform proposals agree that congressional districts should 
strive for equal population size. According to the Congressional Quarterly, 385 

I of the existing 435 congressional districts are within I per cent o f  the average
district population within their states, thus confirming the efforts o f  stales to 

1 adhere lo this requirement.* Nevertheless, many issues with regard to this stun-
Y  dard remain unresolved and a good number turn on definitions o f  "population

equality." Most definitions set forth n percentage of  population deviation 
allowable from a slate’s average population in a i /iigressional district. Various 

I advantages und disadvantages arc claimed for this approach. The "deviation
range”  concept is meant to eradicate gross population since any deviation outside 

i the stipulated range would be impermissible. This approach seems to offer a bet­
ter solution than precise mathematical equality since it allows other relevant con­
siderations to be taken into account in a way that mathematical equality may not. 
Thus, districts would be presumed to be within constitutional tolerances if the 
maximum deviation weic within the permitted range. Yet this presumption might 
be overcome by showing that a given plan, nevertheless, "operated unreasonably 
lo minimize the voting population," see Kirkpatrick v. Preisler, 394 U.S. 526, at 
•531 (1969).

Among those standards defining “ population equality”  according lo range, 
there exist alternatives concerning the amount of  deviation allowed. One 1979 
Senate proposal, for example, (S. 596**) allows the largest district lo be 4 per cent 
greater than the smaller district (i.e. permits deviations from the average district 
of up to 2 per cent). Advocates defending the broader ranges assert that they pro­
vide a greater opportunity to accommodate other relevant standards and, that in 
any event, small ranges may require census figures to be more accurate than is 

. now the case. Indeed, titc Census Bureau admits to a margin of  error of

't'onx ivn lunu l Quarterly, "CiuieiewiiMiiil D im itm  in the IU7(K" (2tl cil. 107-0 ill V 
Coiigiew, h i Scsiiim.
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■! approximately 2 per cent in its estimates, and a census authority testified in mid- 

1979 before a House subcommittee that many stale representatives had en- 
■j countered problems using census figures to draw redistricting lines.*

Thus, although debate continues concerning the precise definition of  "popu- 
! lalion equality,”  there seems to be a consensus that some standard of  this kind is 

a necessary (albeit not alone sufficient) requirement for fair redistricting. It 
appears that a range o f  standards would pass constitutional muster although 

‘ Supreme Court decisions arc not fully clear on the extent to which states must at 
i least strive for strict mathematical equality.

Political Subdivisions. Over 200 counties are split no among congressional 
j districts more than is required by their state’s population average. Many o f  those 

concerned with improving the redistricting process feel that the boundaries of 
political subdivisions (counties, municipalities, and other units o f  local govern­
ment) should be respected in the line-drawing processes, although not all o f  them 
agree on whether the term "political subdivision”  should be defined in the federal 

1 law or left up to the states lo define. They propose that political subdivisions 
i remain undivided whenever possible not only because unnecessary fragmentation 

undermines the ability of  constituencies to organize effectively, but also because 
I it increases the likelihood of voter confusion regarding other elections based on 
, political subdivision geographies. Futhermorc, preserving political subdivisions 
j tends (o foster a sense o f  community.

.Stitt not settled, however, is the priority this standard should he assigned. 
While it is generally agreed that boundaries should only be respected lo the extent 
that they arc consistent with the "equal population" standard, the issue becomes 
more controversial when this standard conflicts with the "compactness" stan­
dard which discourages odd-shnped districts. Many political subdivisions arc 
odd-shaped; if the compactness standard is given a high priority, the political 

j subdivisions should only be respected when both "population equality”  and the 
"compactness”  requirement arc fulfilled. Most groups place preservation of 

, political subdivisions second only in importance to "population equality.”
{ Other criticisms of  the high priority accorded preservation o f  political subdivi­

sions boundaries cut more deeply (ban (hose just mentioned. It is charged that 
'! honoring subdivisions preserves the "s tatus qu o ,"  a change in which may 
j sometimes he needed 'n order to eliminate undue incumbent power in fair distric­

ting situations. Representatives from MA1.DEF, for example, have expressed 
concern (hat this standard may jeopardize minority voters: “ |T)lie standard 
which requires maintaining the boundaries o f  political subdivisions is unwar- 

..j ranted. In order lo maximize the voting strength and enhance the opportunity lor 
minorities lo be elected, it is often necessary lo split cities or counties which have 
large concent rations of  minority citizens."**

; Continuous Territory. Rarely has it been suggested that congressional districts 
not be composed o f  contiguous territory. Generally, a district is considered con­
tiguous if none o f  the territory included within it is entirety separated from the 
remainder o f  the district by intervening territory assigned lo another district. In-

* U c i i i ;i i ks liy Marshall I., 'turner, Jr., U.S. Iliueau o l '  l l i c  Census, tcslil'yiiiu lieloie (lie House Noli- 
committer on Census ami Population, May 4, l*>70.
♦M.cilcr dale,I Scplimlicr 27, 1072, Ahclardo 1‘eicz, tlicri Assoeialc Counsel lot MAI.1)1:1', to 

; Senator Huulnrili (IMIIu ois) sponsor of S. 5%.
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deed, even though not required by the Constitution or by federal law, contiguity 
is almost always observed in congressional districts.* Perhaps this practice is . j 
common because, like compactness, it seems inherent to the system o f  reprcscn- l
tation upon which (he U.S. House of  Representatives system is based. Although 
there has been questioning o f  the incorporation o f  contiguity into federal 
legislative slandaids because o f  difficulty o f  definiiiou, the almost self-evident 
character o f  the concept suggests (Irs detailed definition may not be needed.

There are, nevertheless, problem tic situations for assessing contiguity. For 
example, the question might be raised whether districts arc necessarily contiguous 
if they are comprised o f  territories joining only at one point or connected only 
by bridges or tunnels, or separated by unconnected waterways. Some plans, 
therefore, propose “ convenient contiguous" territory, a concept that is designed 
to permit searching scrutiny o f  these marginal situations and to afford some rcc- :
ognition to travel and communication barriers.

Compactness. The “ compactness" requirement is designed to prevent gerry­
mandering districts into odd shapes. One measure of  compactness is to determine 
the smallest circle in which the district can be circumscribed and lo compare (he 
ratio of  the area o f  (be district inside the circle to the area o f  the circle itself, with 
the closer to 1-1 the better. Like contiguity, compactness is required neither by the 
Constitution nor by federal law, but scholars and politicians alike have acknowl­
edged its value and many states have established compactness provisions.

Defenders o f  the compactness requirement maintain that it is central lo the 
theory o f  geographical representation upon which U.S. House of  Representatives 
selection is based. Geographically compact districts also tend lo reduce electoral 
costs in lime and money, since candidates and campaign workers can mote read­
ily cover smaller districts. Nevertheless, a compactness standard which would be 
logical for one district might be quite inapplicable lo another. Tluis,’general 
language requiring the aggregate lengths o f  district boundaries in the slate to be 
as short us possible might be more appropriate in federal standards than more 
detailed or narrow definitions. Stales, however, could choose to define the term 
more narrowly in their own constitutions or codes. This level o f  generality is seen 
as preventing the arbitrary shifting o f  lines for political advantage while permitting 
minor departures from compactness lo accommodate important companion 
standards. Virtually all proposals suggesting this standard place it below the three 
previously mentioned in terms of priority.

“Antinerrynuindcrinn" Standards. Some endorsers of  standards believe that 
even if the previously mentioned requirements are carefully articulated and en­
forced, there should also be explicit "antigerrymnnderiug" standards. These gen­
erally nrohibii the drawing of lines for (he purpose of gaining political advantage, 
and currently exist under the taws of Colorado, Delaware, Hawaii, and Oregon.
Such requirements serve its an added safeguard against line-drnwers who, while 
devising a means of fulfilling the previous requirements, still intentionally manage 
to structure district lines which establish an undue political advantage.**

•In liter, II Ictlctol conn, in KopuM »•. Carr, 341 p. Strpp. 51 (M.|). Tam. I<J72| ini|msal n re- 
qnifcrncnt til coiiiicuiiy wliac Hint requirement was nut mandated tiy slate sialwcs. In addition, 
(ctliiiiiciiug expert Itruec Attains tins noted dial, ", . . two state statutes anil twenty seven 
eonstiiiiiiims retpthe etnnitiuily." ("A Model Iteapporiionmeni I'meess: The Couiinuiiin Quest tin 
T'ait unit lifl'ceiive Kepieseuimiim'," I I Iturwnl J. tin l.i'itiJuiiuii, June IVI77 u; 874|.
• •.Sir llaeksirom. Rollins and lillei, "Issues in Civiryiitiiiidcrinij: An li.xplmnioiy Mcastucol'Partisan 
<iciiyiiiiiiiileriiiu Applied lo Minnesota," 62 Minn. L. ttcv. No. 6, July l'J7K, which points out dial
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The “ political advantage" type o r  standard lias encountered some opposition. 
It is seen by some as an attempt lo make the line-drawing process politically 
neutral, an impossibility since every district line favors some political party, per­
son or group. Proponents respond, however, that the standard is not meant to 
void a plan merely because it favors some group or individual. The Common 
Cause model, for example, does not void a plan merely because it results in 
favoritism. Rather, it requires that challengers demonstrate that districts were 
drawn lor the purpose o f  favoring some person or group.*

In addition, problems may arise under an anligerrymandering standard with 
regard to determining which entities should explicitly be prohibited from gaining 
political advantage. Among those suggested by various proposals sire: political 
parlies, incumbents, economic groups, certain racial minorities, certain language 
groups, und specific individuals. While it seems laudable lo attempt lo eliminate 
the possibility of  any entity gaining political advantage, an effective standard may 
be so difficult to articulate that the resulUUR.attemnl. could create more problems, 
tImp it w o u ld  snlvtLiTnaeedT^ommon Cause redistricting expert Nruee Adams 
has advanced this criticism with respect to the protection of  certain socio­
economic communities (as has been attempted in Alaska, Colorado, Hawaii, and 
Oklahoma). In a 1977 article, he wrote:

The u o fo n  o f “ socio-economic communities o f  interest" is so broad 
that a reapportionment authority could knowingly demark geograph­
ically overlapping communities. As a result, the reapporlionment au­
thority would have lo favor some communities o f  interest over others.
It is possible, therefore, that under the broad provisions those com­
munities o f  interest that have been the traditional victims o f  diserim- 

 imihon will gain no additional protection.**

Another frequent criticism of the anligerrymandering standard is that it weak­
ens Ihc theory of geographical representation. If a "fair  system”  is defined as one 
which guarantees that groups receiving a certain percentage of the total vole are 
uwarded a similar percentage of seats in Congress, the United Slates would have to 
adopt a mechanism for proportional rather Ilian geographical representation.*♦* 
Many political sck dsls assert that the U.S. electoral system could not readily 
make this change because it would entail political conditions (e.g., the growth 
of a multi-puily system) which are foreign to the nation's political system and 
traditions. Yet, it is possible to focus only on geographic information in the initial 
formulation of  redistricting plans and then to apply a “ political influence" concept 
in checking a plan to ensure that it does not unduly benefit some specific group or 
individual. An anligerrymandering standard might decree that such a check is 
desirable although the type of  data to be used in making this test and its manner of 
application would have lo be carefully worked out.

one cm) iiit-iisiiie itie extent of gerrymandering tiy looking ul titir proposed «limictino in trims of 
sinlisiicul calculations on liosv likely Ihc expected scats-votcs ielu»lonsltip it woulil give lise lo could 
Inivc occulted hy cluincc.
•Common Cause, “Toward n System of Tair und lilfcclive Iteprcsviiltuion1," (Washington. D.C., 

197?) at 55.
•MAdimis. "A Model Uoappotlionniem Process" ui/iru. at 879.
•••i’tr lliicksiioir, "Issues in Cetrymamletiug," stt/tro. As measured in llackstiom's terms, lair 
representation is i. t pinpoitiou.il represenlttlion.

Id

Some groups oppose any express prohibition o f  political gerrymandering, ar.- 
guing that (lie Supreme Court has never found it unconstitutional to take certain 
considerations into aecomPi when drawing initial redistricting plans.* However, 
advocates of  this standard, in addition to questioning the validity of  case pre­
cedent here, suggest that it is precisely for the reason that eonsliit lionul strictures 
may permit some accommodation of  political considerations that federal stan­
dards must be articulated in this area in order to prevent abuse.

Other Considerations: "Affirmative Gerrymandering" Practices

Most authorities and organizations advocating anligerrymandering standards 
disapprove of  the use o f  statistics about a district’s racial or linguistic composition 
lo dilute the voting strength o f  certain racial or language minorities. Indeed, both 
.Supreme Court decisions (e.g. Gomillion v. Ughtfoot) and federal legislation 
/(the Voting Rights Ac: o f  1965) prohibit such practices.**

A more controversial question, however, is whether such information should 
be taken into account to afford minorities an advantage so as to compensate loi, 
past redistricting injustices (hence the name "affirmative gerrymandering” ). In 
(his vein, an expert on the effect o f  redistricting on black voters has suggested the 
following language lor inclusion in iredistricting proposals:

There shall he an affirmative duty on the part o f  the |inilial reap- 
porlionmeul authority) to insure that there is no discrimination on the 
basis o f  race or color in the drawing of congressional district lines.***

This approach seems to be supported by Supreme Court pronouncements 
(United Jewish Organizations v. Carey, 430 U.S. 144, (1977)1; the NAACP has 
also gone on record iu support o f  “ affirmative gerrymandering":

Whereas, courts, including the Supreme Court, have recognized that it 
is sometimes necessary to take race into consideration in the shaping o f  
voting districts lo correct violations o f  the Constitution and of the 
Voting Rights Act; . . .(TJhe NAACP opposes any law (hut would 
restrict legislatures or other entities in their efforts to correct the under­
representation o f  blacks in Congress.****

Some minority interests (e.g. MALD13F) suggest that a diluting effect in a re- 
disiricting proposal (with or without proven intent) should be sufficient proof of 
discrimination to invalidate it or, at least, to create a presumption of defec­
tiveness in any slate and not merely iu those jurisdictions with a history o f  dis­
crimination. The rationale, drawing on experience with respect to efforts to 
establish discriminatory intent in matters o f  minority employment and educa­
tion, is that proving such intent is difficult if not impossible.

In City o f  Mobile v. Holden the U.S. Supreme Court dealt with the intent issue 
in the context o f  a redistricting challcng? based on Section 2 o f  the Voting Rights

•NCSI.; Sty ( lu f j in y  v. C in iiiiiiiins, 112 U.S. 715 (1973) unit While v. Uw.Mer. -112 t f S. 755 (1971) in 
xii|||miiI o f  Supreme C ow l iic u l ia l i ly  in l li is  nrcu.
•M2 IJ.S .C . jj§ 1971, 197) i t  *«/.
•••1979 IIcurinu i, iii J-12 (s ln lu n c iil o f  Ocntgc llnm ly  Smith).
••••Althea S immons, D ircc to i, Washington bureau , N A A CP , (putting stn lcm ciil o f the Association 
enunciated during N A A C I"*  70ih  umm iil convention.
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j Act.* Mobile’s ul-lnrge system off elecltans was alleged lo cause discrimination
against minority groups. The Supreme Court ruled against plaintiffs, rinding that 

I the intent to discriminate had not been proved as required in a Section 2. chnl-
I lenge.** This particular election system had been established in 1911, before the

-.i date of  applicability, o f  Section 5 o f  the Voting Rights Act. Had Section 5 ap­
plied, the system when proposed might no* have passed muster during the 

j statutorily mandated preclearance procedure which requires that a covered
i jurisdiction must prove that a proposed change has neither the intent nor the ef-
! feet o f  discriminating against minority groups. Thus, a paradox exists with respect

to the relationship between the Voting Rights Act and electoral systems. While 
Section 5 jurisdictions generally may not establish at-large systems, such existing 
systems and systems adopted by non-Section 5 jurisdictions may be imposed and 

j perpetuated regardless o f  theiir effect on voting strength.
While a requirement which prohibits dilution of  minority voting streng.lt 

| would lean toward Plan 13 instead of  Plan A in an illustrative lour-districl urban
area such as graphically portrayed in Figure 6, the ‘‘affirmative gerrymandering” 
approach might favor Plan C (at the cost, it is noted, o f  some geographic gcr- 

, ryinuuderiug).
A . • ■.

<

•i Figure 6***
i

■i.3 I
j
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I

') Note: 7 /7 7 /7 7 7 7 , denotes minority

These points o f  view have been criticized on several grounds. First, there has 
been questioning o f one assumption upon which affirmative gerrymandering 

, rests, namely, that minorities make up an essentially unified voting block that 
will rally behind a minority candidate. It can be argued, o f  course, that even 
though minority constituencies will not necessarily elect minority representatives, 
me larger the percentage o f  n minority population in a district, the more likely it 
is that the district will elect a minority candidate. More intensive studies of  
minority voting behavior may shed light on this issue. However, regardless of

M2 U.S.C. I *>73, .Section 1: "N o vulltiK i|iiulifienlioiK or prerequisite to vuiiug. oi simulant or pm- 
U'llmc slmll (>e imposed or applied try .toy Slide or polilieul inliilivisioii lo deny or uliridge die tigltl o f 
inly cili/vit of the United Slnle< lo vole oil account of nice or color, or in llic coniriiveniioii o f die 
gnaiunlccs sei Id iili in .Section ID7Jl)(l)2  o f this tille ." Section 2 in inlcipicicd us a leMiilemem o f the 
Mfieeiilh Atiieiidriieill which mpiircs a showing o f purposeful dUeriiiiinitlioit.

I * * M  t.. lid. 2d 119 fl'JHII).
•••IJnch lain represents a stale; divisions denote districts, lirpiul popnlalion disliilniliini is assumed.

Plan A Plan 13 Plan C

sS Hi

16

the practical impact o f  such "affirmative gerrymandering,”  some political 
analysts seriously question its theoretical foundation, maintaining that whife. 
redistricting should not contribute to discrimination, neither should it carry the 
burden o f  compensating for past discriminatory practices. In the words of  one 
expert:

[ \ J  racial quota (affirmative gerrymandering) could easily be super­
imposed on a legislative body which is elected by a system o f  propor­
tional representation, it could simply be required that a particular 
group’s proportion o f  the total population be reflected in the member­
ship o f  the legislative body. Uut lo attempt to apply a quota to a 
legislative body which is geographically based (as are the U.S. Congress 
and every one o f  the stale legislatures) is lo mix two fundamentally in­
compatible concepts.*

Time Provisions. Throughout the redistricting process, there exist steps which 
may become obstacles to timely action if time limits are not imposed. These in­
clude:

• completion o f  a proposed redistricting plan;
• voter challenge;
• initial court review;
• formulation of  an acceptable plan if the initial plan is rejected;
• final judicial decision on acceptance of  the plan.

Some improvement advocates believe that there should be few, if any, specifica­
tions of  lime limits since (hey may be unenforceable if emergencies arise which 
preclude attention lo redistricting matters. These individuals endorse the "as 
soon as practicable" approach. Others believe that a maximum time limit should 
be set for some, if not all, major steps. This would help avoid the problem of 
ultimate plan acceptance after census figures have become outdated or alter 
crucial elections have passed.

Perhaps the most crucial time problems arise in connection with drafting of 
initial and final plans. Some experts suggest that a time limit be tel only for the 
final product. Interim lime limits nrc unnecessary, they assert, if (he final plan is 
accepted before political interests can predominate. The voter challenge time 
period is also a subject o f  controversy. Some proposals allow voters lo challenge 
plans up to 60 days alter they have been made public, while others allow up to 
nine mouths after establishment of  the last district after a decennial census (e.g.,
S. 5% and Amendment 2.37 plans, respectively). The shorter period attempts to 
ensure that litigation will conclude before the next maj.ir congressional election 
lakes place. The longer time provision, on the other hand, offers citizens a 
greater opportunity to participate in the apportionment process and to hold line* 
drawers accountable. Generally speaking, some articulated lime limits, perhaps 
more as a laigcl than as a rigid goal, would seem desirable iu reapporlionment 
standard-selling.

4  4 4 4 4

♦Wells, " ‘Afliunmivc (iciiyiniiiiilciiiig' Compounds Disnicl Problems," Nunuiwl l.'ivie Kvvirw 
(Jim. ID78) in 16.
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'Phis discussion tins explored the major options under consideration will) re­
spect to standards Tor congressional redistricting. While the options remain open 
to debate, it appears that virtually all reform interests view mandated rcdislrict- 

j ing standards as an important element for improving the electoral process.

:

IV. T h e  Issues: W h o  S h o u ld  M ak e  the 
■j Itcdistrictiug Decisions?

In addition to a determination of  the need for and character of  standards, the 
reapportionment “ rulemakers" must be identified, i.e., the body orgovernmen- 

j lal entity which determines where responsibilities lie for making subsequent deei- 
■j sions. This body possesses the authority to determine whether commissions, state 
! legislatures, or other governmental officials draw district boundaiies. If the 
1 rulemakers decide (hat specific processes and specific protections should be in­

cluded in initial plat--, sueh reviewing responsibility must be allocated. The main 
candidates for these key duties in Ihc reapporlionment process will be discussed 
separately.

Who Should be (he Itcdislriclhig Kulcmukers?

The ultimate authority to decide how subsequent redistricting decisions should 
be made lies with either Congress or the state legislatures.

Contentions as to Congressional Authority. It can be readily argued that the 
Constitution grants Congress this ultimate authority. Article I, Sections 4 and 8 
are cited iu support o f  this view. Article I, Section 4 declares that Congress “ may 
at any time by law make or alter”  [regulations about the] “ times, places and 
manner of  holding . . .  (congressional! elections" and Section 8 grants Congress 
the power “ T o  make all laws which shall be necessary and p r o p e r . . for car- 

4 rying out its constitutional powers. This basic authority us well as subsequent 
judicial interpretations suggest that regulation o f  redistricting is within Congress’

I constitutional prerogatives. Indeed, the Supreme Court, on several occasions, 
i has interpreted the Constitution as giving Congress authority over rules affecting 
i congressional elections.* Anolncr argument supporting this view is the pragmatic 

contention that Congress has exercised such authority in the past on several occn- 
' sions without encountering serious objections.
, Contentions us to State Legislative Authority. The National Conference of 
: State Legislatures (NCSL) is perhaps the leading advocate of preeminent iiiUhor- 

ii, in stale legislatures over reapporlionment, and has officially opposed any 
federally mandated procedures, structures, or substantive standards on redislricl- 
ing. Those, like NCSL, who favor the current system (which accords stale 

■I legislatures an essentially free hand, subject, o f  course, to Supreme Court con­
stitutional interpretations) advance several arguments, first, they mninluin that 

: the framers of the Constitution intended that state legislatures have ultimate con­
trol, noting that A' tide I, Section 4, provides that "the  times, places and manner

I

•See A|>|H.-ii<lix A, linker v. Curr, tiki I'urle Sieliultl, Ore/tun v. Mileliell.
(
■, •
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of holding Congressional elections shall be prescribed in each Slate by the 
Legislature thereof."  Testifying before the Senate in 1979, NCSL spokespersons 
contended that congressional power in Article I, Section 4 to "m ake  or alter” 
such rules is misinterpreted when applied beyond the most compelling emergency 
situations:

Congressional authority lo oversee national elections was controversial 
and was accepted only as an extraordinary device lo be used in extraor­
dinary circumstances. It was not intended to grant the national 
legislature plenary power over elections or to permit that body to inter­
pose its notion of  political fairness.*

Although Congress has legislated some standards, slate legislatures historically 
have been responsible for making redistricting decisions. This relative congres­
sional inactivity on redistricting stems largely from a history of  lack of  enforce­
ment o f  congressional mandates rather than from any irrelevancy o f  the rules to 
improving the process or from an absence of  congressional authority to make the 
rules in the first place.**

The debate about “ ultimate rulemaking" authority is o f  greatest moment 
where the U.S. Congress and slate legislatures would assign subsequent respon­
sibilities iu a different manner. Perhaps, (hen, the most crucial question to be 
answered is who should have responsibility for drawing district boundaries.

Who Should lie the Initial Apportioning Authority?

This is perhaps the most controversial issue in the reapporlionment debate, for 
it affects a power exercised by state legislatures since Hie inception of  our 
republic. The two major candidates for the responsibility are commissions and 
slate legislatures. The “ commission" concept has generally attracted the 
" re fo rm "  label, yet even some “ reformers" hesitate to support it.

Advocates of  the “ commission" approach feel it has appeal because the 
“ legislated" system allows a great degree of  self-interest to operate in the 
redistricting process. A former Illinois Congressman testified in 1979 that taking 
redistricting out of legislative hands “ greatly reduces the inherent conflict o f  in­
let est which now exists when the same people who druw a new map and vote on it 
also have a personal slake iu its outcome."*** Slate politicians have occasionally 
admitted to this self-interested motivation; many legislators dislike the redistric- 
ling responsibility, but use it in “ self-defense," with knowledge that if they do 
not succumb to the temptation o f  drawing lines favorable to their political in­
terests, their opponents will certainly seek to do so.

Those groups skeptical about commissions suggest that commissioners might 
he just as subject to political pressures from congrcsspcrsons as ate state legis- 
lators. If the commissioners are political appointees, they may even be more vul-

•l!>7!> Itan ium  in ■WM (simanuni on twliull o f  NSC.’I. ol Suite Sciiiilnn S. II. |(u.
styiiii. A ii/onu , Kott Doyen, Kinnini, i.iul (.'Inula Vitkeiy, Nm lli Cmnliiiii), 

ice  discussion o f  Siinnliiiils. in pngc II).
* • • 197 !) N a trium  ill 302 (sluleniciu o f Abner M ik v i,  fm m cily  fOil, L'oiigies- 
sioniil District, Illinois, picscully u mciiltief o f the C iltn il (n u n  ol Appalls I'm
• lie D iuiicl of Colliuiliiii),
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ncrnble lo political pressures than a legislature elected by (he public. Commission 
supporters respond by endorsing the introduction o r  safeguards into the appoint­
ment process lo eliminate "special interest" commission members. In a 1977 arti­
cle, one redistricting expert pointed to the Arkansas legislative commission (com­
posed mostly o f  legislative leaders) as a  biased body that could not "exercise the 
independence sought by the udvocales o f  rcupportiomncnl reform ." I le strongly 
commended, therefore, the "impartiality" restrictions incorporated in (he Com­
mon Cause proposal.*

Critics o f  the commission approach also assert that creating commissions 
unrealisticnlly attempts to  remove politics from an inherently political process. It 
is impossible, the argument holds, lo apportion political power by a non-political 
process. I urlhcr, the fact that citizens can vote directly for legislators but not for 
commissioners may cause voters to feel disenfranchised anil removed from the 
electoral process. Pro-commission authorities concede the importance o f  a sensi­
tivity to the danger o f  removing the redistricting process too far from the 
legislature. They typically stress, however, that the reform is designed not to deny 
the legislature its interest in reapportionment, but rather to buffer the process 
from conflict o f  interest.**

Some experts contend that entrusting redistricting lo u commission may bring 
the process closer to the voter, as many plans implemented in the recent past were 
druwn by the courts, a body over which voters have even less control than over 
commissioners. However, proponents o f  the current system assert that commis­
sions boast no belter "track record" thnn do legislatures in terms o f  producing 
plans acceptable to the courts. While there exist few statistics relating lo commis­
sions drawing congressional lines, the information about state legislative com­
missions and reapporlionment commissions in other countries may sited light on 
the issue. According to NCSL, only a "h an d fu l"  o f  stales have seen their con­
gressional plans redrawn by the courts, nnd one recent study of redistricting prac­
tices suggests that the overall record o f  some bipartisan commissions has thus far 
been shown to benefit the party controlling the slate legislature more than have 
the other methods.♦♦♦ Furthermore, according to 1974 data, about a third o f  the 
plans initially proposed by both stale legislatures and the courts v'ere rejected in­
itially by appellate courts.

While these statistics offer meager support, if any, for the commission con­
cept, commission proponents point to other data that lead lo corroborate the im­
proved commission track record. First, many reformers lake issue with the 
"handful o f  stales" estimate. In fact, most estimates are that between 25 percent 
and 35 percent o f  current house district lines were drawn by lho courts. A 1973 
study by the Council o f  .Stale Governments concluded, moreover, that commis­
sions seemed to establish belter track records than stale legislatures.**** Other 
analysts point to commissions in other countries (e.g., Australia, Canada, and

• A iliim s. “ A Mode l ltca|t|>or(iniunciil I ’ioccss; 'f lic  CnnUiming Quest lo r T u ii nail l i l lc c liv c  
I tv p tew n lu ilo ii , '"  Mijim  nt MOM. Attains is u primi|>nl u ic liiic c l o l the Common Cuasc models.
••It is w o rlll m ilia r  l l i i i l  Hie in iis l direct conflic t o f interest concents leu is lu live d istric ts. While slide 
r i'in csc iiiiiiivcs lim y ran  lo r congressional vents (nml lin ts licn c lii d lie c t ly  Ira n i co iig tcssinnal lines), 
they more i l l ic i t  ran  lo t icc lcc iion  in tlteir state house and senate.
•••1071) Heatings nt 424 (statement ol liric Uslancr).
••••1‘o iiiik II o f S ta le tio vc inm cn ls , Keut>i>t>iliulUHvnt in the Seventh's 11 (11)71).
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Great Britain), suggesting that their record o f  electoral eipiity is better Ilian that 
o f  those in (lie United Stales. Although the controversy about actual perfor. 
mance may be resolvable only with further study, it does seem clear that more 
than a "handfu l"  o f  congressional redistricting plans initially drawn by stale 
legislatures have been found unacceptable in (he courts.

A collateral consideration in assessing performances is economy, i.e., whether 
commissions can save time nnd money. Because commissions would be created 
for the specific purpose o f  efficiently and equitably preparing redisli icting plans, 
their entire organization could be shaped toward that end. Such specialization is, 
of course, extremely difficult in u state legislature with numerous und diverse 
responsibilities. Unfortunately, reliable estimates o f  the comparative costs of 
commission versus slate legislature formulation o f  plans are not readily 
available. Yet, there are some figures which provide an initial framework. From 
1971 to 1973, the California legislature invested approximately $1 million 
developing a redistricting plan (which was ultimately replaced by a coml- 
appoiutcd Special Masters* Committee plan) and in 1971 there were over 26 full­
time legislative staff members working on the California redistricting. Hawaii’s 
reapporlionment commission spent about $200,000; M ontana’s spent approx­
imately $20,000.* These figures suggest that the dollar dimension o f  the debate, 
even if not an overriding consideration, merits some study.

In addition to criticism of the "commission" approach, advocates o f  stale 
legislature line-drawing advance several positive claims. It is commonly asserted 
that state legislatures have not abused tlteir discretionary powers. It is argued that 
since forty-two stales have a population deviation o f  less than I per cent (i.e., in 
these stales, (he population of  (lie greatest district does not exceed by more than I 
per cent that of the smallest district),** this demonstrates that legislatures luive 
made a concerted effort to draw fair districts. Thus, since the only constitutional 
requirement o f  fairness articulated by the Supreme Court is population equality, 
and since the legislatures are adhering to that rule, they have made a "good 
faith" (and largely successful) effort to establish fair district lines. As noted 
earlier, reformers caution that although population equality is necessary for fair 
redistricting, it is not alone sufficient.

liven if the commission concept is accepted, controversies can arise concerning 
both the method of selecting commission members and their number. The greater 
the number, the moie likely it is that the commission will lake into account 
minority views. I lowever, a large membership may increase financial costs while 
reducing the likelihood o f  a consensus. An equally troublesome question is, who 
should mandate the commissions—Congress or the states? Those supporting the 
congressional approach maintain that it will ensure that all slates establish com ­
missions whose members are selected iu the most impartial anil uniform way 
possible. Critics, however, question both the political and constitutional advisa­
bility of federally mandated commissions. They voice the view that the redislrid­
ing mechanism should be left iu state hands, where it can he held accountable to 
the citizens. They also express concern llinl members o f  a federally mandated com-

• Attains. "A Mmlcl ltcai>|inilionimnl I'miess: I lie t'oniiiiuing l.lncsi Ini ‘t ail .mil lilccmc llcp 
lescnialinnV' wi/i/n at HSh, 11. 115.
••|')7D Healings ai -till (siaicniciii o f  Nortli C'aiulina Slale Senium ('Italics Vlckciy, citing < n /iv n v  
Miiinil Quarterly!,
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mission may view themselves as ultimately accountable lo the federal govern' 
ment, to the detriment o f  viable state government.

Constitutional questions also have been raised m this area, especially with re­
spect to congressional authority to specify the method of commissioner selection.. 
Plans requiring certain state legislators to appoint commission members, for ex­
ample, might violate the "appointments clause" o f  the Constitution which re­
quires that certain "Officers o f  the United Slates”  be nominated by the President 
and confirmed by the Senate.*

Three congressmen advanced this argument in 1979 before a House Subcom­
mittee, pointing out that it was their understanding that (i) commission proposals 
do not specifically define whether a commission would he a state or federal agen­
cy, (ii) if a federal agency has more than investigatory and nformalory powers, 
its members must be selected in conformity with the “ uppoi Intents clause,”  and 
(iii) since the commissions would be responsible for making re»**pnr; ncnl 
decisions (clearly more than investigatory und informalory powers), the constitu­
tionality of their selection by parly members in the stale legislatures would clearly 
be put into question.** They also suggested that congressional specifications as 
to commission selection and membership might violate stales’ rights under the 
Tenth Amendment, by requiring rather than authorizing state officials to per­
form federal duties. These views are questioned by legal experts for groups 
espousing redistricting commissions who see no "appointments clause”  issue 
where purely legislative functions arc involved (as in preparing district plans) and 
discern in the broad federal authority recognized by the courts over congressional 
elections the legitimate power to specify redistricting procedures such us commis­
sion mechanisms.*** Thus, it appears that the issue of  congressionally mandated 
reapporlionment commissions must await judicial interpretation for fit ml con­
stitutional validation (although little constitutional question exists that the states 
may proceed with this technique on their own initiative).

A further line o f  thinking in this vein merely dismisses commissions nr. lacking 
relevancy und meaning with respect to Ihc problems of fair apportionment. On 
the one hand, it is claimed (hat if there are fail and clearly defined redistricting 
standards and if there are "accountability" provisions serving as a check on the 
redistricting authority, it makes little difference what body holds the redistricting 
responsibility. Thus, each individual state should choose whatever method of

* Article II, Section 2 , cl. 2 : " t ic  shull have power, by mid with the utl vice mid eunscul o f llicscn.iic, lo 
make treaties, provided iwu-iliiuls o f the senators present concur; und lie Until nominate, mid hy mid 
..ill, the advice and consent of the scnute, shall appoint umbassudois, oilier public ministers und con­
suls, judges of the supreme couil, and ull oilier officers o f Ihc United Slutcs, whose appointments lire 
not herein otherwise provided for, uud which sliull he established hy luw. lint Ihc Congress may hy luw 
vest Ihc appointment o f such inferior officers, us they think propet, in the president alone, in lire 
courts o f the luw, or in the heads o f departments."
♦•1979 Hear inns til J5-.36 (siulcincms o f Representatives James l.caclt, Ituhcii Kaslcnmcici, und 
Willium I ren/cl relying on lUnktey v. Voko, ‘124 U.S. I (1976), interpreting the case ns holding iu purl 
linn if  u federal agency bus more limn luvcstigiitoiy and inl'oiinidory powers, member selection must 
cuniuiui to the "appointments clause.").
•♦ • iii- . e.g., 1979 llcniings m 67 -7J (sliilciiicnt o f Common Cuuse Cleiicnd Counsel K. (iiiido, The' 
Coinhliiiiuiiiiliiy o j llie Aniigeirymiiiiileriiig A cl r i f  IV 79, telying on f i r  / ’urn- .Vi-r/iofi/(IKH»), Smiley 
v. I lo ln i ( 19) 2), und Oregon v. A/rfWir//(19711), its establishing Congtcss's clear power to divest stales 
of all control over n-disiriciing uud, therefore, also to excieise mine limited picioguiives o f specifying 
proccdtuul tides uud methods (or thin function.).

reapportiommcnt would, iu its political context, be consistent with fulfilling these 
other major requirements. On the other hand, there are those who remain skep- • 
tieal about articulating any reform measures, feeling that those who wish lo ex­
ploit the redistricting process for reasons o f  political sclf-intercsl will find a way 
lo circumvent even the most clearly defined rules.

Accoiinfubilily Provisions: Who Should Ju d -e  (lie I’lan?

Even if the initial reapportioning authority has built-in fairness safeguards in 
terms o f character, independence, representativeness, and procedural standards, 
it must be recognized tltfl unforeseen injustices may still result. Thus, the major 
reform proposals all incorporate some accountability provisions. These include:

• providing for open hearings when the line-druwers are considering 
redistricting options;

• requiring public notice o f  redistricting hearings;
• making the record of  any hearings publicly available (perhaps by 

publication in legislative journals);
•  affording the opportunity to qualified voters to challenge a proposed 

plan within a reasonable period (affording sufficient time lo become 
acquainted with the line-drawing proposals and to prepare necessary 
information for the challenge, but not so long as lo delay unduly final 
determinations) and, possibly, w' V "-iver or reimbursement o f  a t­
torney's fees for successful chnl\

• placing authority in federal cuu.is tor expeditious review of plans, 
either through challenge initiatives or automatically; and

• nlloca etg responsibility for replacing inadequate or objectionable 
plans- redrawing to he accomplished by initial redistricting body,
. w go. up, or llie courts.

With res|k :l to judicial review i> asures, questions arise concerning wlinl 
specific time p.ovisions should be included in the authorizing hills, and whether 
there should he itonialic judicial review as opposed to review only oi hose 
cases which arc challenged. Automatic review now occurs for legislative rcappor- 
lioiuucnl plans in Colorado, Florida and Kansas. It offers the advantage o f  a 
routine and more thorough check on initial plans, as courts may c.itcli im­
proprieties which public scrutiny misses. However, automatic review also raises 
questions. In particular, it is interpreted as permitting the courts too great a role 
in ihc redistricting process.* The underlying argument stresses that the legislative 
and not the judicial branch of  government should possess the primary "iilhority 
over redistricting; the courts should not operate as the ultimate arbiter and ap ­
prover of  electoral system arrangements of  this kind. An additional problem 
identified with respect to automatic judicial review is that the com is must make a 
judgment without the benefit o f  the adversarial process, a role for which they are 
not optimally suited.

*.V«v, e.g.. While i*. Weivler, -112 U .S . 78) (1973) iv lic ic  I tic C um  I .-ejected n Texas i c tlis li iclini* plan 
nn llie  li.isiv n l " a vm d a li le "  deviations. l-our justices d issented, ussc ilinn 11 nil i l ic  tu liu ii tu clk-cl 
established u lie  I l l in ium : ru le  f i l l sla te leu islu lm cs where the sta le was m il even rci|iiiicil in  ju s l i ly  
|Mi|iiiliiiiun vuiiunecs.
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The problem o f  revision or redrafting where initial plans are rejected has also 
generated some differences o f  approach. One option dictates that courts redraw 
plans themselves or appoint other apportioning authorities if they reject the first 
plan proposed. Others follow this course only when the initial apportioning 
authority fails twice; such a “ second-try”  approach is usually defended for plans 
which call for redistricting commission. An underlying rationale reflects the 
concern that members o f  a nonr^itisan commission, knowing that a court of 
(heir political persuasion v::!I take over the reapporlionment process should the 
commission fail to act, might be inclined lo force a dendlock. Moreover, the 
commission would likely have nt its disposal staff, resources, und experience nut 
readily available to the court, which it could employ in formulating a new plan.

Although many of the accountability provisions remain subject to debate, par­
ticularly in their detailed content, most redistricting reformers agree that this is a 
crucial component for improvement. Similarly, while influential groups may dif­
fer as to who should make redistricting decisions and how critical these decisional 
bodies are, most seem lo join forces in recognizing the importance o f  accoun­
tability factors lo an equitable reapporlionment process.

V. C onc lud ing  O bserva tions

This monograph has attempted lo identify problems associated with the cur­
rent congressional redistricting system and to review the various proposals for 
improvement along with major arguments which have been advanced in favor of 
and against them. It is hoped that this analysis will cnhnncc understanding o f  the 
important issues involved, and that it wilt motivate groups and individuals both 
within and outside the legal profession to formulate their own views, consider 
remedial action and resist deterrence to change by traditional obstacles in this 
Held.

The improvement proposals under consideration and debate fall into two 
broad categories—structural change (largely focused on the use o f  special com­
missions for developing reapporlionment plans) and promulgation of  standards 
lo help ensure fairness nnd equity in line-drawing (based on a handful o f  prin­
ciples running from population equality through encouragement of minority in­
fluence). Concurrently, two levels o f  legislative initiative for such reforms are 
under consideration und debate—federal and state.

It is not the intent or function o f  this pamphlet lo advocate specific reform 
positions. However, redistricting equity remains a problem lor (he nation and 
optimal solutions and conditions do not yet appear to have been devised, no less 
incorporated in existing processes. Thus, a measure of experimentation with the 
new reform concepts seems desirable; the American liar Association has formal­
ly endorsed such a posture in relation to the 11)80 census redistricting process.*

The nation's experience with redistricting commissions has not been sufficient­
ly widespread or intensively evaluated to draw final conclusions as to universal 
value or the most desirable subfeatures and characteristics. Thus, it would seem 
that those who call for state initiatives in jurisdictions so inclined, rather than for 
a mandate that till stales establish commissions, would offer the most promise 
and the best opportunity lo evolve optimal structures for reapporlionmeni.

*Stv Appendix II.

Federal rules governing redistricting standards, rather than governing methods 
to apply these standards, however, may be beneficial, although existing uncer­
tainties as to the best “ mix”  and order o f  priority among the most commonly 
cited standards (e.g., population equality, compactness, contiguity, avoidance of 
intentional political preference) suggest that such formulations might do well lo 
leave some room lor stale ilexibilily and experimentation in detailed definition 
und ordering of  any standards articulated.

Whatever the case, carefully studied and soundly conceived redistricting 
reform promises to aid many sectors of  society:

• voters in general whose voice will be heard more clearly when election results 
are not predetermined by gerrymandering, when competition for congres­
sional seats is maximized, and when representatives must focus their respon­
siveness on voters rather than on line-drawcrs;

• racial and ethnic minorities whose interests have often been subordinated in 
past redistricting practices;

• congressional candidates from minority parties and challenger groups wl. s 
no longer need hurdle undue barriers o f  self-protection constructed by in­
cumbent politicians;

• stale legislators who will be liberated from political pressures which may in­
fluence them lo manipulate the line-drawing process;

• courts which will have clearer guidelines concerning the acceptability of  
redistricting plans; und

• rural and suburban communities (when gerrymandering has been used to 
strengthen unduly the urban voice) a n t  urban residents (when linc-drawers 
have attempted lo increase unduly rural representation).

Indeed, virtually all sectors o f  society can benefit from congressional redisttiet- 
ing improvement which aids the American electoral machinery in functioning ac­
cording lo our highest ideals o f  representative government. The lime is right—for 
thought, for decision, and for new levels o f  achievement.



APPENDIX A

IMPORTANT DATES IN REDISTRICTING HISTORY

STATE
LEGISLATIVE/

DATE ACTOR EVENT DESCRIPTION CONGRESSIONAL

1S42 U .S .
C on gress

5 S ta t. 491 First federal statute requiring states 
to establish congressional districts. 
First congressional attempt to im­
pose standards in congressional re­
districting: compactness, conti­
guity, single-member districts.

C

1872 U .S .
C on gress

17 S tat. 28 Reiterated 1842 standards; set 
forth population equality stan­
dard. Reiterated in 1882, 1891, 
1901.

C

1880 U .S .
Suprem e
C ourt

Ex Pane 
Siebold

Congress has supreme authority 
over congressional election rules.

C

1911 U .S .
C on gress

1 .2 .3 7  S ta t. 
13.14

Reiterated 1372 requirements. 
Fixed number o f  U.S. House 
members at 435 .

C

1929 U .S .
C on gress

J 6  S tat. 21 Required automatic reapportion- 
ment or, basis o f population after 
each decenni?J census.

C

1932 U .S .
S u p rem e
C ourt

Ex. Rel. 
Smilev v. 
Holm
(M innesota)

Congress has "authority to provide 
a complete code for congressional 
elections."

C

1946 U .S .
Su p rem e
C ourt

Colegrove 
v. Green 
(Illinois)

Courts lack authority (0 judge 
fairness o f  a political matter such 
as redistricting plans.

C

1960 U .S .
Su p rem e
C ourt

Gomillion v.
Lightfoot
(A labam a)

Gerrymandering o f  city boundaries 
with a clearly defined racial motive 
is unconstitutional.

L

1962 U .S .
S u p rem e
C ourt

Baker v. 
Carr
(T en n essee)

Federal courts have authority to 
judge fairness o f  legislative  
redistricting plans

L

1964 U .S .
S u p rem e
C ourt

Wes berry v.
Sanders
(G eorgia)

"One man, one vote" ("as nearly 
as practicable") standard: stria 
numerical equality among •->oula- 
tions in congressional distr 1*.

C

27

—   "
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DATE ACTOR EVENT DESCRIPTION

LEGISLATIVE/ 
C O N G R E S S I O N A L

1964 U .S .
S u p rem e
C ourt

Reynolds v. 
Sims
(A la b a m a )

liotli houses in stale legislature 
must meet ihc “ as nearly as prue- 
lieuhle" standard; som e deviation 
is allowed to accommodate oilier 
relevant considerations, (e.g., ptc- 
scrving political subdivisions).

1.

1964 U .S .
S u p rem e
C o n n

Wright v. 
Rockefeller 
(N e w  Y ork )

To prove gerrymandering un- 
consiituiionul on grounds of 
discrimination, challenger must 
show evidence o f  discriminatory 
effect und puriwse.

C

l ‘J65 U .S .
C on gress

V oting  R ights 
A c t .42 U .S .C .. 
1971.197.1 
el seij.

Slates with past history o f  
discrimination must submit elec­
to r a l c h a n g e s  lo  D epart  
incut o f  Justice for preclearanec. 
Stale plan may he rejected if 
cither intent or effect is lo dilute 
m inority  p ow er. P ro tected  
language m inorities include 
Alaskun natives. American In­
dians, Asian Americans, persons 
o f Spanish hcriiugc.

C .L

1966 U .S .
S u p rem e
C o n n

Hums v.
Richardson
(H a w a ii)

Kcdistriciing plans ure not 
necessarily unconsiiluliuual if 
merely designed to reduce com­
p etitio n  u inong incum bent 
'cgislutors.

I.

1967 U .S .
C on gress

? U .S .C . § 2c II,timed ut-large congressional 
elections.

C

1967 U .S .
S u p rem e
C ourt

Swann v.
Adams
(Florida)

Although rejecting legislative ap­
portionment plan, the cootl 
rccogiii/ed that tie minimus 
n u m er ica l d e v ia t io n s  ure 
unavoidable in slate legislative up- 
poitionmeni.

L

1969 U .S .
S u p rem e
C ourt

Kirk pul rick 
p. Rrrisler 
(M issouri)

States rntisl make "good faith ef­
fo r t”  lo  ach ieve “ precise 
mathematical ctpiltlily”  and must 
justify all lurpululion deviations.

C

1969 U .S .
S u p rem e
C ourt

Wells i>. 
Rockefeller 
(N ew  Y o ik )

Slticl malhemalical equality is re- 
tptiied. luvalidaled plan which set 
up u New Yoik congressional 
disliicl with maximum deviation 
o f 6.6Vt.

C

IV >0 U .S .
S u p rem e
C ourt

Oregon p.
Mitchell
(O regon )

Iteilernied Congress's ultimate 
authority over congressional elec­
tions.

C

2K

DATE ACTOR EVENT DESCRIPTION
LEGISLATIVE/
CONGRESSIONAL

1971 U .S .
S u p rem e
C ourt

Whitcomb  p
Chavis
(ItiJ iiiiiti)

M ullimembcr stale legislative 
districts arc not tincoostiitmon.il 
perse; challengers must pruvc un­
constitutional dilution o f  voting 
strength.

L *

1971 U .S .
S u p rem e
C ourt

Connor v>.
Johnson
(M ississippi)

Where a federal court fasl ions a 
rcdisiriciing plan, single-raember 
districts arc preferable is multi- 
mcrnber districts.

1

I97J U .S .
Su p rem e
C ourt

While v. 
Regester 
(T exas)

Certain population ilciialioos ure 
IK ' im i s s i b l e  in legislative rcdislric- 
ting plans if clfcctcd lo accom­
modate rational state ikilicics 
(e.g.. p r e s e r v i n g  political sutidivi- 
sions). Mulli-iueiutscr districting is 
unconstitutional if it dilutes the 
votes o f  a racial miuoiiiy.

1.

1973 U .S .
S u p rem e
C ourt

While e.
Weiser
(T exas)

Deviations u f 2.4J*/i above 
average und 1.7% Ik-low average 
in Texas congressional districting 
plan deemed unacceptable, since 
d is ir ic ls  w ere n ot as  
mathematically crpiul as prac­
ticable.

C

1973 U .S .
S u p rem e
C ourt

(Injjuey  e. 
Cummings 
(C o n n ecticu t)

States not icqmred to justify 
minor populaliun deviation in 
legislative districts; a legislative 
district plan may consllliqhnslly  
lie drawn with intent <o rellect 
political make-up o f  state.

1.

1973 U .S .
S u p rem e
C ourt

Mahan p.
Rowell
(V irg in ia)

D|ilteld a Virginia legislative plan 
which produced a maximum 
population deviation o f  16.4%, 
deeming llie plan a rational means 
to preserve political xelxlivisions.

L

1977 U .S .  
Sttpt erne 
Court

Ihdled  
Jewish 
Organiza­
tions p. 
Carey 
N ew  York

Racial criteria may he used in 
dinwing legislative district lines ir 
designed lo comply with Voting 
Rights A cl.

1

I9M0 U .S .
S u p rem e
C o m i

City o f  
Mobile p. 
Ilolden 
(A labam a)

rithlic olHcials may be elected at- 
latge even though preclusion of 
election o f  minorities may thereby 
result, wltcic plaint tils in unu- 
Voting Rights Act jurisdiction tail 
to show intent lo disci imiualc in 
the election mechanism or pm- 
ccduic.

1.
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A PPE N D IX  II

A M E R IC A N  DAK A S S O C IA T IO N  R E S O L U T IO N  
O N  F A IR  R E D IS T R IC T IN G

1 (House of Delegates: February 1979)
i.j

| ' Note: The following resolution relates lo voter participation initiatives extending 
1 well beyond legislative reapporlionment. While the complete resolution is set 
■ fortit, only that commentary from the underlying report which relates to 
j redistricting has been excerpted.

RECOMMENDATIONS

BE IT RESOLVED, that the American Bar Association urges llie President of  
j the United States to appoint a commission o f  distinguished persons from various 
' walks of life to study the decline in voter participation in (he electoral process and 
to make appropriate recommendations, such study lo culminate in a White 

I i House conference on (he subject o f  declining voter participation; and

j BE IT FURTHER RESOLVED, that the American Bar Association supports 
| the enactment o f  legislation that encourages voter participation, eliminates 

j mechanical barriers to voting and provides for fair redistricting pursuant to the 
| .{ 1980 census without rcgnrd to partisan Advantage; and

BE IT FURTHER RESOLVED, that the state and local bar associations he 
| iurged to support and join with the American Bar Association iu this program to 

improve and enhance voter participation.

REPORT (Excerpts)

3. Redistricting Pursuant to the WHO Census
Many o f  the participants in the Palo Alto conference* staled that persons fre- 

i|uently do not vote because politically motivated manipulation of the borders 
of legislative districts lias prevented citizens from developing a sense of com ­
munity identity with the area in which they vote. Also, such districting practices 
actively skew llie voting power llial does exist, such as when cohesive com ­
munities arc broken into several legislative districts. Such gerrymandering was 
said to have resulted to a large exlent from the judicial prescription o f  "one man, 
one vote." The sense o f  llie conferees was that legislative districts can comply 
with llial principle and still represent cohesive communities. Accordingly, iliey 
suggested llial, al the next chance lor redistricting, the ABA take an active role in 
snppoiting fair and representative legislative districts, drawn without regard lo 
partisan advantage.

Among out recommendations for action is that the Association support the 
concept o f  fair redistricting pursuant lo the 1980 census. W<: believe llial there

’ SyiiiiK idiiiu  on Cili/cii Parliciinilinii in (Invcrniiicm, sponxoicil !>y (lie Spccinl ('uim iiilicc oil lilec- 
lion I uw nml Voter I'miitipnlion, June 1978. See piocccitinux pnblMittl in /'/if JMwi/ynwumv uj the 
/Jiiirrimii I'nli'r {1070).
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should be a statement o f  principle at this time because o f  the proximity o f  the 
census, following which virtually every state will be required to redraw iilic bound­
aries of  congressional and state legislative districts. We believe that well iu ad­
vance o f  the required redistricting the Association should be on record in support 
o f  the goal o f  fair representation for all citizens without regard to partisan advan­
tage. In this regard, we should note that one o f  the recurrent themes nt the Palo 
Alto conference was that one o f  the side effects o f  gerrymandering was a lack of  
competition in electoral politics, thereby decreasing the level o f  participation. 
Our redistricting recommendation does not endorse any specific method o f  reap- 
porlionmcnt. Toward llial end wc plan to sponsor a future conference on the 
subject o f  redistricting.*

’ I h ill hi Sun Dicun, (. uhltunin, June 198(1. Alleinli.il by uppioxlumlcly Inny eleennn luw cxpcin, 
Mule IqjWiutm. uiiumcyv, u li/ tn  giuups uiul lunilicmmicimis, ihc ilucc ilny u-svioil Inn been nun- 
sciiljctl lur piiblicuiiou. See Heiwseiiliilltm unit Heilitineiing iii ihc IVSlh, c<l. by Cliol'nimi, l.ijpliutl, 
McKiiy, mill Scuuow (l.cxinijiun lluukx, 1981, furlliconiinu).
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A PPE N D IX  C

J  AHA SPECIAL COMMITTEE REPORT
ON REDISTRICTING

j (Excerpts, August 1980)
i
i Since its last report to llie House of  Delegates in February 1980, tlie Special 
‘oinmittec has focused its attention on three major areas o f  election law: 
•districting, absentee voting, and campaign finance.

■i
REDISTRICTING: Introduction

In February 1979 the House o f  Delegates o f  the American liar Association 
Jopted, on the recommendation o f  our Committee, a series of resolutions on 
te subject o f  voter participation, among which was a resolution calling for "fair  
{districting pursuant lo the 1980 census without regurd to partisan advantage.”  
i launching a program to encourage voter participation, the Association 
athori/.cd our Committee to co-sponsor, with the National Science Foundation, 
'conference on representation and apportionment issues in the 1980s.
! This conference was lift a San Diego, Cai-'ornia, June 11-15, 1980. It was at- 
;nded by distinguished . aiticul scientists, mathematicians, renpportionmrU 
ail election law experts, representatives of  congressional and state legislative 
iiumillee staffs, lawyers, and representatives of  various public interest groups 
icluding the l.eugue of  Women Voters, Common Cause and the Mexican 
imerican Legal Defense und Educational Fund. The conference discussions 
jcuscd on such districting subjects as the use of single-member districts, the 
•gal criteria for determining the fairness of  single-member districts, electoral 
iechanisms other than single-member districts, the policy consequences o f  a p p ­
ortionment, representation within the political party system, and theories of 
•presentation. A number o f  scholarly papers were prepared for the conference, 
Itich, along with commentaries on the proceedings, will be published in a 
:parute volume.4 We believe this volume will be an invaluable aid to members 
f legislative bodies, lawyers and judges, as they grapple with the important 

'.■presentation and apportionment issues of  the 1980s. How 'bese issues are 
mulled will be of  critical importance lo our nation and to the iutcgiily, vitality 
ml effectiveness o f  our electoral system and government for the next ten years.

For that reason, we believe it o f  great importance that a national dialogue be 
pencil at this time on the mixed legal and poli.'icul issues o f  redistricting and 
{apportionment. Although our examination o f  these issues will continue into 
981, we felt it valuable lo set forth iu this informational report some of the 
reliminary conclusions we have reached as a result o f  our study of (his area.

General Observations

We feel that the entire problem of reapporlionment and redistricting is ex- 
eedingly complex, and quite possibly does not permit a national solution that

One paper pieu'iileil >11 llie coiilerence, hy Unde'.ior Michel ll.iliiiski, miseil tiiicsllons alitml llie Ini 
iiila llial sliuulil apply in iiltnciiiiiie eniiipessioiial seals ainunis llie sillies. Aiunliei paper, by I’lolessnr 
levee Prams, siuuiesieil die iimriilitciiiin ill' a new vmiag system culled "nppinval vming."
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is either appropriate or realistic in all fifty states. O f  fundamental concern is the 
fact that reapporlionment nnd redistricting are important aspects o f  deciding the 
allocation o f  political power within an electorate.

Uccause the districting process amounts to an allocation o f  political power and 
because of  the obvious conflicts in hnving the legislatures control the process, 
various proposals have been submitted, some o f which would create independent 
commissions li> do the actual job o f  redrawing district lines. While these com ­
mission proposals may have merit (a proposition on which we now express no 
opinion, pro or con), it is probably utopian to expect that many legislatures are 
now prepared lo adopt such proposals.

We do feel, however, that the time is ripe for each stale to consider the stan­
dards it will apply in ils actual redistricting process. Adopting standards before 
beginning the actual districting process has at least three advantages. First, it 
would make more open and public the bases upon which political power would 
be reallocated. Second, it would establish a framework for accomplishing the 
redistricting itself. And third, it would establish the benchmark against which the 
eventual districting plan could be evuluated by the public, the press, and (iu the 
event o f  judicial appeal) the courts.

An underlying assumption is that the redistricting process—both the adoption 
o f  standards uud the drawing o f  district lines—should be open and public. It is 
certainly apparent that the conflicts o f  interest inherent in the process are reduced 
by public and media scrutiny.

The Districting Standurds

The next, and most fundamental, question is, specifically, what should these 
standards be7 While one scholar has identified at least sixteen standards, not all 
possible standards will be relevant or appropriate in each stale.4 Nonetheless, 
there are certain basic standards which deserve consideration in every stale.

The most obvious standard is population equality. Ever since the "apportion­
ment”  decisions of  the U.S. Supreme Court, very close* population equality has 
been constitutionally required. Many states have set their own standards in this 
regard, and it is worth noting (hat some stales allow even less population variance 
from district to district than do the federal court decisions.

Other standards include the extent to which electoral districts should be com­
pact and /o r  contiguous; follow local political boundaries; and be drawn to eon- 
centrale identifiable groups (whether political, ethnic, or economic) in the 
district.

Two other standards, which have not received the in-depth judicial scrutiny 
that population equality has, pertain lo the functioning of a democratic form of 
government. The first o f  these is the principle that the party or faction receiving a 
stale-wide majority of votes should also receive u majority o f  Ihc scuts iu the 
legislature, so that it is able lo carry out ils mandate to govern. Another slandaid 
involves an application of  the principle of  competitiveness so as to ensure voter 
interest in district elections.

• th e  Sail Plena wm lciciiec volume will cooluin mi extremely useful section on the ciiieriii lor 
rcilisiiIciiiiu mnl icii|>|iuiiiimmeni.
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Standards: Conclusions

In considering the adoption o f  standards, each state will be faced with some 
very hard choices. This is because, by adopting and following one standard, a 
state may in certain cases make it impossible to follow another. Therefore, Ihc 
adoption of  standards likely will require their prioritization. The critical point is 
that because the process is a difficult one, now is the time lor the slates to begin 
dealing with the complexities of  redistricting before the process is upon us.

Single-Member Districts as a Norm

As a result o f  ils consideration o f  the consequences o f  using different types of  
districting, our Committee believes that a single-member districting system 
generally is the best and most effective form o f  district representation.

Single-mcmbcr districts nllow voters in a district to choose one representative,
i.e., one legislator or one county commissioner. Multi-member districting per­
mits a citizen lo select more than one representative. The geographical area und 
population uf  multi-member districts are usually much larger than those o f  a 
single-member district. Some states und localities use a combination of  single and 
multi-member districts, including at-large elections, where all voters in a political 
subdivision vole for several representatives. The impact o f  districting is fun­
damentally the same no matter what type of governmental entity (city, county, 
state) is involved.

In favoring the use o f  single-mcmbcr districts, we note that such a districting 
system has worked well for congressional elections. Authorities who have studied 
the subject point to a number of  advantages to the single-mcmbcr. districting 
system:* a single-mcmbcr district is smaller than an at-large or multi-member 
distiict, which permits closer contact between the single representative and his or 
her constituency. The smaller district also provides grcu'ter accountability to the 
electorate, who will be belter informed o f  the activities and voting record of  the 
sole representative. In addition, political and racial minority groups who at limes 
have had their voting power and strength diluted by larger multi-member districts 
will have greater impact on the elections und a belter opportunity for election to 
office from within the district. Finally, election campaigns would also be affected 
by the choice o f  single-member districting. It is likely that campaign costs would 
be decreased as a result o f  reducing the size o f  the area and population of  tt 
district and limiting the election to one representative. The nature of campaign­
ing might also change, by reducing the impact and necessity of  extensive media 
advertising. More effort could then be expended on neighborhood and local cam ­
paigning, which should allow the electorate lo become better acquainted with the 
candidates. Significantly, by reducing the cost o f  campaigns, it is likely that more 
individuals would be able lo run for office, thereby making the process more 
competitive.

While single-member districting is by no means the panacea lo representation 
problems, we believe it would go a long way toward ensuring more effective 
representation and a greater opportunity to participate in government and the 
electoral process

The foregoing discussion outlines the intricate nature o f  the redistricting ques­
tion. In view of the complex issues which require resolution before "fail dislricl-

•;nic S«m IJii'co conference volume will contain an extensive section on lliix subject.
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ing without regard lo partisan advantage”  can take place, our Committee urges 
that legislators, lawyers and all reapportionment experts take up the question at * [ 
this lime.

. . .  I

Respectfully submitted,

John D. Feerick, Chairman

August 1980
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Reapportionment—Dividing the Power
BY CAROLYN K EN TO N , C SC, Lexington

The decennial struggle for controlling 
political power and influence is in full 
swing. The process of recarving the 
political pie, which is called redistricting, 
was triggered by the 1980 census on the 
congressional and the state legislative 
levels.

Congressional Redistricting

The political composition of Congress 
will be altered by the rtiistribution of 
seats among the states due to population 
shifts. In addition, it appears as though 
most states will have redrawn congres­
sional district lines prior to thr 1982 elec­
tions. Six states will have only one 
congressman and require no districting 
—Alaska, Delaware, North Dakota, 
South D-.kota, Vermont and Wyoming. 
Another 14 states—Alabama, Arkansas, 
Idaho, Indiana, Iowa, Mississippi, 
Nebraska, Nevada, North Carolina, 
Oklahoma, Oregon, Tennessee, Texas 
and Virginia—have redrawn congres­
sional district lines to conform to the 
1980 census figures. Of the remaining 30 
states, eight are expected to address the 
issue before the first of the year.

The standard for drawing congres­
sional districts is simple and straightfor­
ward. The districts must be as nearly 
equal in population as possible. So far, 
the U.S. Supreme Court has not been 
willing to interject any other criterion 
except that imposed by the Voting 
Rights Act and the equal protection pro­
visions of the 14th and 15th Amend­
ments to the U.S. Constitution.

The new congressional districts ap­
pear to be satisfying the court’s re­
quirements for “ one man, one vote." 
Eight of the 14 new congressional plans 
have an overall population difference 
between the largest and smallest district 
of less than 1 percent. The remaining six 
have a population difference of 2-3 per­
cent or less.

G errym andering Charged

The reliance on population equality 
gives redistricting cartographers leeway 
in drawing lines and leaves the door 
open to gerrymandering.

Partisan battles in the states have been 
intense. In states controlled by a single 
party—governor and legislature—the 
party out of power and some political 
observers havt accused the controlling 
party of gerrymandering. Republican 
Gov. John Spellman of Washington 
considered the Republican-drawn plan 
so badly gerrymandered that he vetoed

it. In Indiana, the legislature and gover­
nor apparently tried to change the con­
gressional delegation from the present 
6-5 Democratic edge to a 7-3 Republican 
edge (Indiana lost one congressman). To 
accomplish this, two existing Demo­
cratic districts were divided into four 
new ones and three Democratic con­
gressmen were placed into one district.

States with divided political con­
trol—one or more houses of the legis­
lature controlled by thr opposition par- 
' / —have also su f f t i J l  problems. 
Democratic Gov. Richard Lamm of 
Colorado has vetoed two congressional 
plans drawn by the Republican legis­
lature although the largest and smallest 
districts had a population difference of 
only 41 people in one plan.

The governors of Idaho, Oregon and 
Tennessee allowed the opposing legis­
lative party’s congressional plans to 
become law without their signatures.

Three states—Illinois, Minnesota and 
Missouri—have suits pending which 
would declare the existing congressional 
districts invalid, therefore requiring that 
they be redrawn before new elections 
could be held. These suits were filed 
after an apparent political impasse on 
the enactment of a plan developed by the 
parties in the legislature and/or the 
governor.

The majority of congressional districts 
will be redrawn thr nigh the normal 
legislative process. Ti e exceptions are 
Hawaii and Montana, where commis­
sions are responsible, and Connecticut, 
where a commission will be appointed to 
draw them because the legislature was 
unable to meet an Aug. 1 deadline.

Plans will be prepared in 5owa by the 
Legislative Service Bureau and in 
Maryland by the governor, .but the legis­
latures must still act on then. Generally 
speaking, however, congressional 
districts are much easier for state legis­
lators to redraw than are legislative dis­
tricts.
Legislative Redistricting

State legislatures have doggedly 
plunged ahead with their own redistrict­
ing. Redistricting is expected to be com­
pleted before the next legislative election 
in all states except Kansas, Kentucky, 
Maine, Massachusetts, Montana and 
New York. To date, 22 states have 
adopted a plan for one or both legis­
lative houses.

The Texas and Virginia house plans 
have been ruled unconstitutional. The 
Texas Supreme Court ruled the house 
plan split counties unnecessarily in viola­
tion of the state constitution. The Texas 
plan will now be drawn by the Legis­
lative Redistricting Board which will also 
draw the senate districts. In Virginia, a 
three-judge federal district court ruled 
the house plan invalid because of the 
large disparity—over 26 percent—be­
tween the largest and smallest districts. 
The court allowed the election for 
delegates to the house to proceed on 
schedule this fall, but shortened their 
terms to one year and required the 
legislature to redraw the house plan 
before Feb. 1982.
State Legislative Criteria Differs

The rules governing legislative re­
districting as set, out by the U.S. Su- 

(continued)
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FOREWORD

T h is  B ib l io g ra p h y  i s  th e  second in  a s e r i e s  o f  r e s o u rc e  
m a t e r i a l s  to  be r e l e a s e d  by th e  Reapportionment In fo rm a t io n  
S e rv ic e  o f  The C ouncil o f  S t a t e  Governments. The f i r s t  
document r e l e a s e d  in  December 1980, was a D i r e c to ry  o." peop le  
and o r g a n iz a t io n s  a c t i v e l y  invo lved  in  r e a p p o r t io n m e n t .

The B ib l io g ra p h y  in c lu d e s  p u b lish ed  and unpub lished  
m a t e r i a l s  on re a p p o r t io n m e n t ,  l e g i s l a t i v e  d i s t r i c t s ,  e l e c t i o n s  
and r e p r e s e n t a t i o n .  I t  co v e rs  the  y ea rs  from th e  e a r l y  1 9 7 0 's 
t o  t h e  p r e s e n t  com prehens ive ly .  C i t a t i o n s  to  e a r l i e r  documents 
r e f l e c t  t h e i r  l^ n g  term  r e le v a n c e  to  the u n d e rs ta n d in g  o f  th e  
c u r r e n t  reap p o r t io n m e n t  p ro c e s s .

The B ib l io g ra p h y  i s  o rg an iz ed  in to  two p a r t s .  The f i r s t  
p a r t  i s  a  numbered, a l p h a b e t i c a l  l i s t i n g  o f  a l l  e n t r i e s .  The 
second p a r t  i s  a b r i e f  index  d iv id in g  e n t r i e s  i n t o  broad 
s u b j e c t  a r e a s .

For a d d i t i o n a l  in fo rm a t io n  on th e  1981 Reapportionm ent 
p r o c e s s ,  i n t e r e '  ".ed p e rso n s  should  c o n ta c t  Caro lyn  L. Kenton, 
D i r e c t o r ,  R eapportionm ent In fo rm a tio n  S e rv ic e ,  The Council o f  
S t a t e  Governments, P. 0. Box 11910, L ex ing ton ,  Kentucky, 40578 
(606) 252-2291.
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U.S. SUPREME COURT DECIDES NEW JERSEY 

AND PENNSYLVANIA REDISTRICTING CASES

S T A T E S  i : \ F C F i , : . - CENTE-.

In a landmark decision, the U.S. S u p r e m e  Court has t ig ht ene d the "cne- 

perscn, one-v ote " criterion for a s s e s s in g congressional re dis tri cti ng being 

rhallenged in the courts. W h i le  t h e  High Court ,found the New  Jer s e y  c o n­

gressional r edis tri cti ng plan u nco nst itu tio nal  c m  the issue of po pul at io n2  --------             j  r  ------------------------       *       - r  -  r  -  ■ -  ’
d ev iat ion , it upheld the P e n n sy l v a n i a congressional di str ict s wi t h o u t 

comment.

On Jun e 22, the U.S. Supreme Court struck down the New Jt 

re di s t r i c ti ng  plan finding that an overall pop ul at i o n  rar 

oerc ent  dees not confor m to th e const itu tio nal  requiremer

reservation. In a f iv e - t o - f o u r  vote, the court -uled in ___________________

" f uaett, et a l . (No. 81-2057 and f orm er ly  rorsytie, et al. v. Kean, so J

Jersey congressional 

■pge just under .70 

■nt for equal rep- 

!<a r c h e r , et al, v.

that there are no de minimis p op ul a t i o n  variations that 

tional muster, and the states must ad her e as closely as 

"one -person, one-vote" s tan dar d of reapportionment. In 

sional redistr ict ing  plans, the p l ain tif fs must prove th 

ferences among di stricts can be reduced or e l imi nat ed in 

effo rt to design d istricts of equal population. If the 

merits are s ati sfactory to the court, the states nave the 

that d evi a t io ns  from equ ali ty are ne ce ss a r y  to achieve a 

g c a l .

can stand c o n s f t u -  

possible to the 

c ha lle ngi ng c o n g r e s­

et popul at io n  dff- 

a consci ent iou s 

p laintiff's argu- 

burden of provi ng 

legitim ate  state

In d e f en se  of the New Je rse y r e d i st ri ct" ng plan, the legislature argued t.nac 

the dev iat ion  of the plan was ju s t i f ie d to prot ect  b lack urban n ei g h b o rho ods  

from being divided into d i f fere nt districts. In addition, :ne le gis lat ure  

cont end ed that the devi ati on was less than the p r e d i cta ble  underco unt  in the 

census figures. In answer to the first assertion, the p la int iff s failed to 

c on vin ce the Court that the p o p u l at io n  d i f f e ren ces  we r e  essential to p r e­

serve m i n o r i t y  voting strength in the c o n g r e r sional plan. The Court further 

identif ied  legislative p o l i c ie s which, when apolied in ?. n o n d i s c r i m i n a c o r y  

m a nne r, might have been s u cc e ss fu l l y  used in defense of the New Je r s ey  c o n­

gressional plan, including, c o mpa ctn ess , respect for municipal boundaries,

p re se rv i n g  the core 

i n c u m b e n t s .
of prior d i s t r i ct s,  and avoiding contests between

w**
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W it h  rega rd to the m a r g i n  of e r ro r in the census data, the Court held  that 

the census count " provides the only r el ia b l e -- al be i t  less- than p e r fect -- 

i n d i c a t i o n  of the districts' 'real' relative p op ula tio n levels, and f ur­

nis he s  the only tasis for good faith at tempts to achieve p opu lat ion  e q u a l i­

ty." In the C ou r t ' s  opinion, J us t i c e  3rer.nan wrote: "Adopting any standard

o t h e r  t.ian p op u l a t i o n  equa lit y, u sing  the be s t  census data avai lab le would 

s u b t l y  e r o d e  the C o n s t i t u t i o n ' s  ideal of equal represe nta tio n."

In a d i s s e n t i n g  opinion, J us t i c e  W h i t e  obj ected to the Court's rule of a b s o­

lute e q u a l i t y  on the b asis th a t  such a st ric t- st an d a r d m ay  be used to j u s t i­

fy g e r r y m a n d e r e d  c ong ressional distri cts . In addition, Ju st ic e  W h i t e argued 

that  the lack of a de m in im i s  rule e nc ou ra g e s  the i ntrusion of federal 

c ou rt s  into s ta te l e gi s l a t i v e  affairs. O th er  d i sse nte rs argued that even  a 

m i n i s c u l e  po pul at io n  d e v i a t i o n  is n ow  v u l ne ra b l e  to co nstitutional attack.

E l e v e n  states c u r re nt l y  have congres sio nal  di str ic t maps with an overall 

p o p u l a t i o n  range gr ea t e r  than that of New Jersey: Alab ama  (2.455), Arkansas

(0.725) G e o r g i a  (2.005), Indiana (2.965), Kentuck y (1.395), M a s s a c h u s e t t s  

(1.095), N ew  M ex i c o  (0.075), New York (1.645), Torth Caroli na (1.765), T en- 

n es s e s  ( 2. 4 05) ,an d Vi rg i n i a  (1.215). A lt h o u g h the Court 's d ecision has no 

e f f e c t  on the val i d i ty  of t h e s e  11 plans, one state is c ur re ntl y invol ved  in 

l i t i g a t i o n  to resolve th e c o n s t i t u t i o n a l i t y  of popul ati on d eviation. In 

Ohio, a t h r e e - j u d g e  federal panel has been awaiting a decision on the New 

J e r s e y  case before m a k i n g  a final d e c i s io n in r l a n a c a n , et a i . v. Gillmor, 

et a l . . ....... .

On J u l y  5, jus t two weeks a fte r the New Je rs ey  decision, the P en n sy l v a n i a  

co n g r e s s i o n a l  r e d i st ri c t i n g  case, In Re: P e n n s y lvania C o n g r e ssional D i s -

trict.s R s a p o o r t i c n m e n t  C a s e s , was a e c i a ed  by the~U.S. Supreme "Court.” Tn "a 
s i x - t o - t n r e e  vote, the S up r e m e  C ourt  a f fi r m e d the three- jud ge federal panel 

w h i c h  had up he l d  the c ong ressional plan drawn by the P enn sy lv a n i a l e g i s l a­

ture last year. The p la in t i f f s c h a l l e n g e d  the plan's overall po pul at io n 

range of .24 percent.

WYOMING LEGISLATIVE REAPPORTIONMENT P L \N  

UPHELD BY U.S. SUPREME COURT
The U.S. S u p r e m e  Court has always held the states to less stringent s t a n­

dards of p o p u l a t i o n  e qua li ty  in l e g is la t i v e  r ea pp o r tio nme nt than c o n g r e s­

sional re dis tri cti ng.  The d e c i s i o n s  m a d e  by the U.S. Supreme C ou rt on June 

22 p r o v e  to be no exception. On the same day  the New Jer sey  co ngr ess ion al 

case was dec i d ed , the Hi gh  Court ruled in Brown v. T h c m son that the W yom ing  

l e g i s l a t i v e  r ea pp or t i o n me nt  plan, wit h an overall po pul at io n range of 59 

p er c e n t ,  was con sti tut ion al in light o f  the state's pol icy  of al low ing  every 

count.y its own r e p r e s en tat ion . U nd e r  the state c ons titution, W y o m i n g ' s  23 

c o u n t i e s  are required to have a s e nat or and a r e pr es en t a t iv e in each d i s­

trict " a pp o rt io n e d  among the co unt ie s as nearly as m a y  be a cc or d i n g to the 

n u m b e r  of t hei r inhabit ant s."  The plan included one small co unt y w ith a 

p o p u l a t i o n  less than c n e - h a l f  the state's ideal di strict size.
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The u lt i m a t e  q u e s t i o n  bef ore  the C ou rt was the state pol ic y of g ra n t i n g  a 

r e p r e s e n t a t i v e  to each county. The C our t held that the pol ic y was rational 

and even " w e l l - s u i t e d  to the special needs" of the s p a r s e l y  popu-latad state. 

J u s t i c e  O ' C o n n o r ,  in a c o n c u r r i n g  o p in io n ,  e m p h a s i z e d  that e ns u r i n g  equal 

r e p r e s e n t a t i o n  is not simply a m a t h e m a t i c a l  problem. The C o u r t 's  d e c i s i o n  

re ste d on the n a r r o w  appeal w h i ch  was b r o u g h t  b e f o r e  it. If the e n t ir e  

l e g i s l a t i v e  plan had been c h a ll en g e d ,  r a t h er  than the r e p r e s e n t a t i o n  of one 

county, the C o u r t ' s  d e c i si on  m i g h t  have been v e r y  d if fer ent .

STATE NOTES

In A L A B A M A ,  n e w  state l e g i s l a t i v e  e l e c t i o n s  will be held this fall as a 

result of the April 11th federal court d e c i s i o n  in Burton , et a l . v. H o bbi e, 

et a l . On J u n e  21, a suit was filed p e t i t i o n i n g  the federal c o u r t " f o r  an 

order to r eq u i r e  the g o v e r n o r to call the p r i m a r y  election. Th e A l a b a m a  

D e m o c r a t i c  P ar t y  E x e c u t i v e  C o m m i t t e e  will n o m i n a t e  all 1^0 s tate  l e g i s l a t i v e  

c an d i d a t e s  if the g o v e r n o r  d o e s  not call for a p rim ary . The p l ai n t i f f s  in 

the suit, Boqar d, et a l . v. Hobbie, et al. (C.A. 3 2 - 1 - 6 0 4 - N ), c l a i m  that the 

e x e c u ti v e  c o m m i t t e e  is m a l a p p o r t i o n e d  by p o p u l a t i o n  and by race. T he y also 

q ue s t i o n  w h e t h e r  S ect ion  5 p r e c l e a r a n c e  o r o v i s i o n s  u n de r  the V o t i n g  Rights 

Act a ppl y to the special e le ct ion s as m a n d a t e d  by the Burton d e c isio n.

CALIf'ORNIA Gov e r r o r  Deukmej *■* o has c all ed  a special e le c t i o n  for D e c e m b e r  13 

on an i n i t i a t i v e  w i v c h  r ac =* t l y  q u a l i f i e d  for the bal l o t  and w h i c h  w o u l d  

repeal the •iti s t i n g re a p p o r t i o n m e n t  r e d i s t r i c t i n g  plans ir. f avo r of one

d ra wn by an i.-dependent cor.tractoi for A s s e m b l y m a n  Sebast.iani. C o n t r o v e r s y  

ever this proposal rep or t e d l y m o s s e s  p a r t y  lines. H o w e v e r,  i * a dop t e d ,  the 

Sebastian*! plans could chanc-e d r a m a t i c a l l y  the po litical m a k e u p  of both the 

c G n g - e s s i o n a ; d e l e g a t i o n  an.J the C a l i f o r n i a  l e gisl atu re.

In a d d i tio n, the C a l i f o r n i a  l e g i s l a t u r e  has i n te r v e n e d  in the V a d h a m  v. Eu 

case w hi c h  was filed in federal ccurt this spring. Th e suit c o n t e s t s  The 

c on or es s i o n al  plan signed into law on J a n u a r y  2, by G o v e r n o r  J e rr y  3rown, on 

the basis that it v i ol at es  c o n s t i tu t i o n a l  r e q u i r e m e n t s  of o n e - p e r s o n ,  one- 

vote. A d i s p u t e  has arisen o ver the a u t h o r i t y  of  the se c r e t ar y of s tat e to 

ma k e  technical a d j u s t m e n t s  to the plan to c o m p e n s a t e  for an 3 , 0 0 0 - p e r s o n  

census cor re ct i o n . C a l i f o r n i a  and several st a t e s  h av e  r e a p p o r t i o n m e n t  

st atu tes  wh ich  a l l o w  the s e cr eta ry of state to m a < e  n e c e s - a r y  c o r r e c t i o n s  as 

a result of final p opu l a t i on  figure s p r ov i d e d  by the L;.S. T ur e a u  of the C e n­

sus or us a res ul t of m i n o r  local e l e c t io n  d i s t r i c t  orcT, ms. The p l a i n­

tiffs c o nten d tha t the sec re ta r y  of  state doe s not ho.-.- u.a c o n s t i t u t i o n a l  

a u t h o r it y  to m a k e  t hese c o r r e c t i o n s  and that the con g r es si on a l  plan m u s t  be 

jud ca d  as o r i g i n a l l y  drawn by the le gis l a t u re . The l e g i s l a t u r e  arg ues  that 

u nd er state la w the plan must be j u d g e d  as c or re c t e d .  The N i n t h  C i r c u i t  

C ou rt of A p p e a l s  has remanded the case back to d i s t r i c t  c our t for a trial on

its m e r it s.  The l eg i sla tur e has bee n asked to respond.

The HAWAII c o ng r e s s i o na l r e d i s t r i c t i n g  and l e g i s l a t i v e  r e a p p o r t i o n m e n t  p lan s 

we r e  re viewed by the federal court on J une 17. At t h e  request of the L e a g ue

of W om en V ete rs,  the court, w h i c h  m a i n t a i n e d  j u r i s d i c t i o n  O'er the plans

under the case T ravis, et al. v. King, et al., r e vi ew ed  the m a s t e r  plan and
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d ec id ed  th at  the d i s t r ic ti n g  plans we re  m e r e l y  interim. C o n s e q u e n t l y ,  the 

state now  has the r e s p o n s i b i l i t y  to d e v i s e  a new plan. The same c o m m i s s i o n  

has been r e f o r m u l at ed  with m a n y  of t h e  same staff people a va il abl e t o a s­

sist. New plans should be c o m p l et e  by D e c e m b e r  of  this year.

On J u n e  7, the IDAHO S tate Su pr em e  C o u r t  r e m a n d ed  Hellar, et a l . v. C e n ar -  

r u s a , et a l . bac k to state d i s t r i c t  court fo r trial on the issue of c o u n t y  

b o u n d a r y  splits. Last y e a r  t h e  c a se  was a p p e a l e d  to the state s u pr em e c ou r t  

a f t e r  the d is t r i c t  court uphel d the l e g i s l a t u r e ' s  r e a pp or ti onm ent  pl an  as an 

i n t e r i m  plan  for the 1982 e lect ion s. The pl ain ti ff s  filed the cas e b ased  on 

the fact that the state c o n s t i t u t i o n  forbids co un t y  bo un d a r y  lines f rom 

b eing split in r e a p po rti onm ent . D e f e n d a n t s  argue that the splits w e r e  

n e c e s s a r y  to c o m p l y  with  federal c o n s t i t u t i o n a l  requirements. The trial is 

s c h e d u l e d to begin Ju ly  26, but a d e l a y  in the p ro c eed ing s is expec ted . An 

e l e c t i o n this y e a r  under a ne w l e g i s l a t i v e  re app or ti o n m en t plan is h i g h l y  

unlikely.

The L O U I S I A N A  case of M a j o r  v T re en  is still undecided. Cn M ar ch 7, the 

t h r e e - j u d g e  federal panel neara tne case w h ic h  cha ll e n g e s  the plan oh the 

issue of m i n o r i t y  r ep res ent ati on.

In M O N T A N A ,  a h ear ing  is sched ule d for A u g u s t  10 and 11 in the case of 

M cB ri de ,  et a l . v. W a l t e r m i r e  (Docket No. C Z-3 3- 25 - 8 U ) filed in the U.S. 

D i s t r i c t  C ou rt  of Montana , But te Divi sio n. The caoe c hal len ges  the state' s 

l e g i s l a t i v e  r e a p p o r t i o n me nt  plan on the issues of p opu lat ion  e q u a l i t y  and

v i o l a t i o n by the r ea p p o r t i o n m e n t  c o m m i s s i o n  of its own criteria includi ng:

c o m m u n i t i e s  of interest, c o u n t y  b o u n d a r y  splits, co mpa ctness, and c o n t i g u­

ity. The M a n n i n g  v. M ont ana  D i s t r i c t i n g  and A pp or t i o n m e n t  C o m m i s s i o n  has 

been dis mi s s e d . The suit was o r i g i n a l l y  oroucnt to preve nt ling of the 

r e d i s t r i c t i n g  and r e a p p o rt io n m e n t  p lans w i t h  the secretary of state. S in c e  

the plans have been filed, the federal court d i s m i ss ed  the case as moot.

In SOUTH CA RO L I N A , the new Senate r e d i s t r i c t i n g  plan has bes:n in c o n f e r e n c e  

c o m m i t t e e  for the last several weeks. The l e g is l a t u r e is exp ected to end 

its s ess ion  sine die on J u l y  27 and a r e s o l ut io n  will be required for a s p e­

cial s e ss io n  to con tin ue work on t h e  Senat e plan. The overall p o p u l a t i o n

range of the plan is 5.8 percent.

The T EX AS  l e g i s l a t u r e  has redrawn t h e  c on gr e ssi ona l and l eg i s l a t i v e  r e a p p o r­

tio n m e n t  plans. The overall p o p u l a t i o n  range for the co ngressional plan is 

.28 per c e nt . The po pul at io n  d e v i a t i o n  in the House plan is 9.56 p e r c e n t  and 

in the S e n a t e  is 1.81 percent. All t hr e e  plans are p endi ng approval from 

the D e p a r t m e n t  of J u s ti ce  and from the federal court u nde r the case of T e r­

razas v. C l e m e n t s . During this s ession, the Senate parsed a r e s o l u t i o n  a u­

th o r i z i n g  the at tor ney  general to m a k e  c han ges  in the Se nat e plan if the 

D e p a r t m e n t  of J u s t i c e  does not drop its objections- The Sen ate  b a s i c a l l y  

a c ce pt ed  the i nt e r i m : 3 e n a t e  plan o r d e r e d  by the federal court a f t e r initial 

d e p a r t m e n t  o b j e c t io ns  c o i n ci d e d  w i t h  court action.

W I S C O N S I N  G o v e r n o r  A n t h o n y  Earl sig ned  the new le g i s la ti ve  r e d i s t r i c t i n g  

/■ plan into law on July 15, after hav in g  vet oed  a s im ila r plan passed wit h the 

W i s c o n s i n  budget bill just two weeks earlier. The overall p o p u l a t i o n  range 

of the A s s e m b l y  is 1.73 percent, and the p o p u l a t i o n  d e v i a t i o n  for the S e n a t e



is 1.05 p e r c e nt . There are rumors of p o s s i b l e  c ourt c ha l l e n g e s  to this 

latest r e a p p o r t i o n m e n t  plan, but n o t h i n g  has been filed to date.

Mate ri al  for thi s e di t i o n  p r ep ar e d  by C a n d a c e  L. Romig, NCSL
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State Court Case

Alabama surten v. Hobbie
receral Ccurt 
(L - 11/5/81 )

Issue;

• Hal apportionment
• Population eouality
t  Dilution of minority voting 

strength

Status

U.S. Supreme Cour: 
afMivrao plan drawn
■v v,is1cturs.• -  \

Alaska 

Ari zona

Arkansas

California

« s * r  
t . z  r

Colorado

Socard v. Hobbie 
Federal Court 
(L - 6/21/83)

None

Hamilton v. Sabbitt 

Federal Court 
(C, L - 12/13/SI)

Poulin v. White 
Federal Court 

(C)

Sizzell v. White 

wel~»s v. w m t e  
State Suprtme Court 
(L - 10/5/81)

rown v. Deuanejian 
tate Supreme Court 

(C. L - 10/25/81)

Vadham v. Eu 
Feoerai Court 

(C - 2/83)

Richardson v. Eu 
Federal Court 

(L - 2/82)

Chavez v. Eu

reoera

(I)
Court

Hallowcll v. £u 
Feoeral Court 

(L - 2/82)

Carstens v. Lanrn 
Feaer&i Court 
(C.- 10/3/31)

Kellen&urcer v. Suchanan 

State District Court 
{L - 6/32)

Petition to require governor 
to call primary 
Determine if election subject 
to Sec. 5 preclearance of 
Voting Rights Act

• Gerrymandering

« Violation of due process
• Dilution of minority voting 

strength

* Population eouality ana 
deviation

xv. ..-.g trial

• Gerrymandering

Challenges 3 initiatives to 
prevent plans from tcing into 
effect

• Population deviation
• Authority cf Secretary of 

State to ma\e technical 
corrections to plan

Federal court as- 
prcved corrected 
legislative olan 
ser settlement 
agreement.

(A/12/225

Federal court order: 
court plan.
(2/25/22)

State Supreme Cour*. 
dismissed.
(11/2/a IJ

State Supreme Cou*t 
uonolds d.’ i 
initiatives. 
(1/23/(12!

Court :? Appeals 
orders *t:eral co;r- 

to prcteec cr, the 
merits of the. casa. 

(7/11/23)

Numbering of Senate distric*wS Federal Court dis- 
wirh regard to staggered terms missed case.

(10/15/52!

Numbering of Senate districts Fecerel Court dis- 
with regero to staggered terms missed esse.

(5/82)

t Hal apportionment

» Proposed to break stalemate 
through judicial intervention

i Vacancy election 
» Ceferrec vote of electorate

Pending trill

Federal Court 
court olan. 

(1/25/52)

ircarj

Stata Supreme Ccu *t 
cr-.ers elecf.cr cp 
be helc using ijSC 
senatorial touncary. 
15/82)

•nr»sr~irt



_ 7*?

St3J5

Connecticut

Delaware

Florida

Georgia

Hawai i

Idaho

Illinois

Court Case

Lccan v. Q ’Peill 

State Superior Court 
(C, i. - 10/31)

"one

Sucniccnti v. Firestone 
reoeral Court

(C)

Clem v. H2ben 
Federal Court 

(C - 6/23/S2)

In re Apportionment Lew 

(SJR it)

4 K  So. 2d 1C40 (1982) 

U)

Susoee v. Smith 
reoeral Court 

(C)

Travis v. Kino
r'ceral Court 

(( . L)

tte v. Cer.arrusa 
r'oerai Court 

( i -  2/82)

' H r  v. Car.arrusa 

Stata District Court 

(>- - S/S2)

tll-isJL

i Municipal boundary soiits 

• Constitutionality of backuo 
c o ~ i s s i o n  

i Method of devising districts

t To stop Secretary of Stats 
from conducting elections 

i Sought recistictino deaolir.e 
of 3/29, after which ccurt to 
enact plan

• County and .municipal boundary 

splits

• Contested objection by 
Department of Justice

* Maisoocrticnment 
» Gerrymandering 

» Registered voter cooulatior- 
base usee as formula

» 5roocsas to break stalemate 
tnroucn judicial intervention

« County boundary soiits 
» Secuesc to anjoin ger.aral 

ei ection

In Re Illinois Cor,cressiona 1 i 
•stricts Reacoortionment 
?ses feoeral Court 

(C - 7/1/81)
I

Schrace and -olf v. State 
ScarO of Elections 

State Supreme Court 
(I - 10/19/El)

Rybick* v. Stata Eorad of 
c* actions-
Stata Supreme Court 
(L. - 10/27/31)

Co ngress i or,a 1 reoi s tri c ti no 

net complete

« Violation of compactness 

criteria of state constitu­
tion

« Petition ccurt to aoorove 
pi an

» O i’ution of minority voting 
strength

•' Muric'pal and county bouncary 
spl its

InCiana Orr v. Ealdricce 
Racer*i Court 

(C - S/5/S1)

i Challenges census oroceduras 
-“suiting in the loss of on* 
congressional sea:

ST5fJ5

State Supreme Court 
upneld clans. 
{3/3/32;

rscare! Court d i s­
missed case. 

(5/22/32)

Federal Court up­
held pia.n.

(5/2/52) .

State Suoreme Court 
reviewed plan as 
provicea by law.

Federal Court uo- 
held Ju s t i c e  oojec- 
tion ( 7 / 2 2 / 5 2 ) ;  
approves plan 
( 3 / 2 4 / 3 2 ) .

Federal Court ap- 
prOVSC m»S lei's* 
plan (v /4 /2 ? : ; 
s t a t a  : ad t:. 
draw r-;v- : U n  
( 6 / 1 7 . I j ;  .

Federe. Jour: d i : -  
misse: *•*•?•• leg- 
i s l a t u - a  sht gcv!-r- 
r.or ag.-e-.c on’ pl in .

Supreme Court re- 

manes case to cis- 
trict court to try 

casa on merits. 
( 5 / 7 / 5 3 )

U.S. Supreme Court 
effirmao ccur t  plan 
(1/11/32)

Stata Supreme Court 
uc.nelo mac with 
cnances to conform 
to compactness 
criteria

State Supreme Court 
aooroves commission 
plan as amerced wit 
regarc to ccoulatic 

variance (1/12/82;; 
amer.cec to conform, 

to 3 982 ame-.pments 
to Voting -lonts Ac- 
(l/2*./32).

Fencing cetisior.

■2-

-r-. rr»t'.to vr:



Indians Sardener v. 5svi$ 
reoi raTTour t  
( I  - 1/12/22)

£=sn
« Political gerrynancerir.g
• “e;uest injunction to orevent 

olan from coin; into effect
» Dilution of minority voting 

strength in aultinenber dis­
tricts

• Incongruent legislative and 
congressional districts

« Districts inconsistent with 
c o m u n i  ties of interest.

issues
Pencing trial

Status.

Iowa

Kansas

Kentucky

Louisiana

Maine

Maryland

Carton v. 0 ‘Sannon 
Federal Court 

( L )

None

O'Sullivan v. Srier 
Federal Court 

(C - 4/23/3")

None

Major v. Treen 
Feoeral Court 
!C, L - 3/2S/82)

Mena

Wiser v. H- x s  

State Co . c.T’Apc-eal s 

<L - 3/3/22}

• Recuests court to draw plan

• Dilution of minority voting 
strength

• C o m u n i t i e s  of interest
• Natural ocunoarias
» Politics' boundaries
• Catoactnass
» Dilution of .tincrity voting 

strength
• Partisan gerrymandering

Federal Court 
dismissed case. 
(3/24/31)

Federal Court 

ordered court ;ian.

Fencing cecision

State Court of 
Repeals usr.eld en­
acted plan (6/4/22: 
'J.S. Sucrene Court 
refused to hear ca* 
for want of sub­
stantial feoeral 
cuestion.

Massachusetts None

Mi chi can

Minnesota

Aoerstrand v. Austin •
Feaerai Court

;C)

In P.e Apportionment cf State »
eois latures

Suoreme CourtState 
(L - 1/82)

Mississicci

Orwoll v. taccnp and Srowe
J.S. Supreme Ccurt

(C)

acomb v. Growe 
-‘eceral tourt 

(C. L - 3/25/SI

Mlssissicri v. Smith 
-eaeral Court 
(C - 4/7/22}

Violation of cne-eersor., one- 
vcte because new districts 
not drawn

Reevests ccurt to assume 
jurisdiction for reapoortion-
ment

Challenge to court plan on ' 
basis lower court exceeced its 
authority 1n drawing plans 
ignoring overriding stata 

pci icy

Recuests deadlines for rt» 
districting and reaoporticn- 

nent

rede-’al Court 
orceres court plan. 

(5/24/32)

State Sucrene Cour* 
seclared reaoport- 
ionment statutes 
unconsti tutior.al 
(3/25/22 fc .interim 
plan approved as 
drawn by ssecial 

master (5/21/22); 
U.S. Suoreme Court 
refuses to hear 
case (10/12/82).

U.S. Supreme Court 
affirms court olar.: 

(5/13/82)

Fecnral Ccurt orce 
ad ccurt plans.
(3/11/22)

o Contested objection by Cetart- Feoeral Court uo- 

ment of justice nela department's
objection.
15/22/52;


